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documents were not under "any settlement umbrella " making the discussion about deliberative

process unnecessary to its decision. (Id. at 435.) Hyatt has not provided any comparable Nevada

authority interpreting executive privilege in such a truncated fashion, and none will be found.

Hyatt also misapplies In re California Public Utilities Commission, 892 F .2d 778 (9th

Cir. 1989). The Ninth Circuit's decision rested on the fact that the California Public Utilities

Commission ("CPUC") was not a party to the underlying private litigation between Westinghouse

and Southern California Edison. CPUC attempted to quash a third party subpoena duces tecum that

sought a document that directly related to the lawsuit between the two private litigants and not any

action by CPUC. Unlike Westinghouse, Hyatt seeks privileged, internal documents for use in

litigation against the FTB and its audit and decisional processes.

More fundamentally, Hyatt has not presented any published judicial opinion

indicating that the Nevada district court has jurisdiction over any aspect of the California tax process.

The district court has ignored California s Constitutional and statutory mandates that requiTe Hyatt

to fully exhaust his administrative remedies before undertaking discovery and judicial intervention.

(See Cal. Const., art. xITI, ~ 32; Cal. Rev. & Tax Code ~ 19381.) The discovery the district court

has ordered and permitted to proceed forward is in fundamental 
contravention of California

sovereignty, and in this sense, the trial court has exceeded its jurisdiction by acting outside its

constitutional authority.

The Chief of the Audit Division Properly Invoked the Deliberative Process

Privilege.

Having failed to put forth a persuasive argument on the merits, Hyatt' s litigation team

resorts to a form over substance approach to defeat the deliberative process privilege as appli~d to

the limited documents involved in this writ. Ignoring easily accessible authority, Hyatt falsely

proclaims that only the Executive Officer ofFTB can invoke the deliberative process privilege after

personal consideration. Answer at p. 40: 19-20. The authority actually affirms that a non-agency

head can assert the privilege. Rejecting a similar argument, the District Court for Delaware stated:

Plaintiffs have challenged whether the Chainnan of the FTC is the "head" of the
Commission for purposes of asserting the executive privilege claims with arguments
that the Chairman is not able to act on behalf of the Commission as a whole. 

The

- 20-
RA001471
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Court finds this argument to be unpersuasive because neo-literal compliance with
the requirement that an agency head act in this context is unnecessary. That
requirement was designed to deter governmental units from too freely claiming the
privilege that it is not to be lightly invoked, (citation omitted), by assuring that some
one in a position of high authority could examine the materials involved from the
vantage point involving both expertise and an overview-type perspective. (Emphasis
added.

O. Smith v. Federal Trade Commission, 403 F. Supp. 1000 , 1116 n. 48 (D. Del. 1975).

This Court need not adopt the "neo-literal" approach that Hyatt now espouses. The

declaration by Paul Usedom, Chief ofthe Audit Division, arrests any doubt that the privilege is too

freely used or indiscriminately invoked. Paul Usedom remains, contrary to Hyatt'

misrepresentation, in a position of high authority in FTB and took an overview-type perspective in

cloaking the Carol Ford review notes and the Embry/Gould memorandum with the deliberative

process privilege. Usedom individualizes his rationale for protecting these documents and explains

the consequences to audit practices if the referenced writings are released. Not only would audit

staff fear getting professional advice on the prudence of certain tax theories, but lower level staff

would be less candid in their working discourse with other employees or risk ridicule by public

disclosure. Usedom s declaration and O. Smith conclusively put to rest Hyatt' s misplaced

foundational objection.

A Balancing of the Competing Interests Weighs Against Disclosing the FTB
Documents,

Adjudicating an assertion of substantial need requires a "balancing of the competing

interests, taking into account factors such as the relevance of evidence, the availability of other

evidence, the seriousness of the litigation, the role of government, and the possibility of future

intimidation by government employees. (In re Sealed Case 121 F.3d at 737-738 (citation and

internal quotation marks omitted).) The Discovery Commissioner and the district court failed to

conduct a "balancing" analysis.

In this case, the balance weighs strongly against granting Hyatt access to FTB'

internal deliberations. First, and most significantly, granting such disclosure violates the

sovereignty of California by intruding into a vital and important governmental process in which

28 judicial intervention has been properly proscribed by California s constitution and its Legislature

- 21 -
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until the taxpayer has fully exhausted all administrative remedies. Second, an in camera review will

show no connection or relevance between these internal , deliberative documents and the fanciful

allegations about FTB audit activities in Nevada. Third, FTB has already given Hyatt access to a

4 . tremendous amount of information, including all of the factual documentation forming the basis for

the issuance of the Notice of Proposed Assessment as well as the explanation for it. Fourth, Hyatt

has offered no evidence that FTB has acted to thwart his motion to compel before the District Court

in an improper or untoward manner. Fifth, as discussed throughout this reply, granting Hyatt access

to FTB' s internal deliberations would endanger the future candor of such discussions. On balance

clearly the documents should not be disclosed.

Hyatt Has Not Established that FIB Waived its Deliberative Process Privilege,

The arguments asserted by Hyatt on the deliberative process privilege go to the

tension created between the FTB , the alter ego of the State of California, and the Nevada district

court, which has in fact assumed subject matter jurisdiction over California s "entire tax process,

rather than the narrower subj ect of an inadvertent or direct disclosure of information covered by the

privilege. The district court did not rule there was a waiver because there was no waiver of the

privilege. A waiver would constitute a substantive disclosure of communications within the

documents. This did not occur with any of the witnesses.

Significantly, Hyatt asserts no statutory or case law authority supporting his waiver

argument nor does he characterize, describe or disclose to this Court the confidential information

he claims was disclosed by waiver.

The fact that FTB produced witnesses for deposition proves nothing. FTB was

compelled to produce the witnesses by order of the district court, whose very authority over FT~ is

being challenged by this writ and by FTB' s Second Writ. FTB did not "allow" but was compelled

by the district court to produce witnesses for volumes of testimony regarding its audit and

investigation.

Hyatt makes several misstatements of fact that must be clarified for this Court'

benefit. Carol Ford, as well as so many other witnesses, was ordered produced for deposition by

a Discovery Commissioner determined to place the entire California tax process on trial in Nevada.

- 22-
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Hyatt has been given almost unlimited, carte blanche, access to all aspects of California income tax

FTB did not volunteer Carol Ford's testimony. Moreover, Hyatt'enforcement process.

characterization of her role in the audit is profoundly inaccurate and misleading. Carol Ford did not

work on the Hyatt audit. As Hyatt well knows, Felix Soriano, Marc Shayer and Shelia Cox

performed the audit. Carol Ford performed a review function of the underlying audit prior to the

FTB issuing its Notice of Proposed Assessment. Carol Ford was not specifically involved in the

evidence gathering process of the underlying audit. In other words, her role was a deliberative and

evaluative review of the actual audit performed by others. The distinction is significant and explains

the need for protection of her notes along with the deliberative Gould/Embry memorandum.

Attorney-Client Privilege Issues
and Attorney Work-Product Issues

Hyatt' s Claims to the Individual Documents are Without Merit.

III.

It is clear from an in camera examination of the documents at issue 'that the

information contained therein contains legal advice from an FTB attorney regarding the audit which

is protected from discovery. This Court has all of the relevant documents and will evaluate their

content to detennine whether they contain a transmission of privileged information, and FTB will

not again argue the content issues to this Court. However, FTB will address Hyatt's arguments

regarding the attorney-client privilege and attorney work-product issues.

Hyatt' s claims may be summarized as follows:

Certain documents were never privileged because they communicated
business" and not "legal" advice;

FTB waived any privilege as to those documents distributed too widely;

FTB waived the privilege as to those documents reviewed by witnesses prior
to their deposition; and

Certain documents were never privileged because FTB always intended that
they would be disclosed to the taxpayer (Hyatt) as part of the administrative
process.

Each argument will be addressed in turn.

Business vs, Legal Advice

Hyatt' s first claim is thatFTB Documents 100126, 1O0139~ 100209, 100218, 100401

- 23-
RA001474
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and 100908- 100909 , 101634- 101645 and 101646-101656 all contain information that related to

auditing "business " not legal advice, and are not privileged. Initially, documents 100126 and

100209 are not at issue in this writ petition and were not included for review by this Court. The

Discovery Commissioner has already concluded that these documents are privileged and protected

from Discovery. (See, Petition, Exhibit 3, p. 4-5.) Hyatt did not object to that ruling, and the ruling

became a final, non-appealable order. (E. R. 2.34(t).) Therefore, the issue of whether

documents 100126 and 100209 are privileged is not properly before this Court.

As to documents 100139, 100218 , 100401 , 101634- 101645 and 101646- 101656, FTB

refers this Court to the Petition at pages 19-23 and 25-26 for its arguments regarding why those

documents are privileged.

Hyatt' s claim that the subject matter of all ofthese documents withheld by the FTB

is that of auditing business and not legal advice and, as such, cannot be privileged, ignores

established case law. The United States Supreme Court has observed that "the first step in the

resolution of any legal problem is the ascertaining of the factual background and sifting through the

facts with an eye to the legally relevant." (Upjohn Co. v. United States 449 u.S. 383 390-

391(1981).) Therefore

, "

the privilege exists to protect not only the giving of professional advice to

those that can act on it, but also the giving of information to the lawyer to enable him to give sound

and informed advice. (Id. Documents 100218 , 100401, 100908-909 , 101634-645 and 101646-

656 , the information that was communicated to Ms. Jovanovich, was required for her to provide

sound and informed legal advice regarding the legality of decisions made in the tax audit and was

privileged.

Document 100908-100909, the letter from auditor Marc Shayer to Anna Jovanovich

clearly contains information requesting legal advice, and cannot be considered an "update" of the

24 progress of the audit as Hyatt alleges. Answer at p. 50. This letter, written to "Anna Jovanovich

Lead Technical Counsel," requests legal advice from Ms. Jovanovich on a theory of taxation. The

document is exactly the type which is protected by the attorney-client privilege.

Document 07381 memorializes a conversation between FTB attorneys Richard Gould

and Anna Jovanovich regarding legal issues. Ms. Jovanovich was acting in her capacity as an

- 24-
RA001475
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attorney when the document was created. But even if she was not, but instead was the "client " it

is undisputed by all parties that Richard Gould, the other party to the document, was an FTB

attorney. The document provides a discussion oflegal issues which are protected by the work-

product doctrine and the attorney-client privilege. In his Answer, Hyatt has not contested the fact

that this document is protected from discovery under the attorney-client privilege, and such a failure

constitutes a waiver of the issue.

Waiver by Distribution

Documents 10288 and 10289-292 are minutes ofa meeting between FTB employees

and FTB attorney Richard Gould regarding sourcing issues, as recorded by F~B employee Monica

Embry.2 Hyatt erroneously argues that these documents are not privileged because they were not

drafted by an attorney and were distributed to non-attorneys.

First, the fact that Mr. Gould did not actually draft the minutes does not impact

whether the documents are privileged; the documents contain the minutes of a meeting between FTB

employees and its attorney, Richard Gould, regarding legal theories of income sourcing for purposes

of taxation. The fact that the minutes of that meeting were prepared by a non-lawyer does not

preclude application of the privilege. (See Zenith Radio Corp. v. Radio Corp. of America, 121 F.

Supp. 792 , 794 (D. Del. 1954) (the attorney-client privilege extends to communication with the

attorney or his or her subordinate, including office clerks and staff); Handgards, Inc. v. Johnson 

Johnson 69 F. D. 451 , 453 (1975) (following Zenith).

As was set forth in detail in FTB' s Petition, the attorney-client privilege extends to

communications between an attorney for a public agency and employees of that public agency. 
(See

Petition at pages 16- 17.) Therefore, the discussion between the agency attorney and the agency

employees , as recorded by one of those employees , was privileged, and the notes regarding that

discussion are also privileged.

Second, Hyatt asserts that the FTB has waived any otherwise applicable work-product

privilege because FTB showed some of the subject documents to legal and non-legal personnel

FTB has also claimed a deliberative process protection over these documents.

- 25-
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simultaneously. Answer at 50. However, Hyatt' s argument and the cases cited in support of that

argument are misleading and do not support the proposition that the documents at issue are not

pri vileged.

Hyatt cites to In re Martin Marietta Corp. 856 F.2d 619 , 623 (4th Cir. 1988) in

support of his waiver argument. However, in that case, the Fourth Circuit held only that disclosure

of confidential material outside a privileged relationship will waive the privilege. There has been

no such disclosure here. The only documents which were transmitted to non-legal personnel are

10288 and 10289-292, but even then the distribution was to FTB employees, Le. , the "client " who

had a privileged relationship with the FTB attorneys. As a sizeable organization, FTB carries out

its tasks in a way similar to that of a large corporation. It is an established principle that the

attorney-client privilege will apply to legal matters discussed between a corporation and its in-house

counsel. (United States v. Rowe 96 F.3d 1294 (9th Cir. 1996).

) "

This principle has been followed

with virtual unanimity by American courts. (Id. at 1296 (quoting 2 Jack B. Weinstein et. ai

Weinstein' s Evidence par. S03(a)(2)(01), at 503-30 (1996). Upjohn Co. v. United States, 449 u.S.

383 (1981), suggested a need-to-know limitation on sharing privileged documents among corporate

personnel not involved in these discussions. The FTB' s audit of Hyatt involved the assessment of

millions of dollars of unpaid taxes. The process of performing such a large audit necessarily

involved a large number of agency personnel. Each of these individuals are, in their respective roles

as agency personnel, clients ofFTB' s in-house counsel, and communications with them are made

within the scope of their employment.

Even if this Court were to find that some FTB personnel who saw the documents did

not "need to know" the confidential information contained therein, such fact alone does not cJ:eate

a waiver of the attorney-client privilege. The doctrine has a practical application to both the

corporate and agency setting. In James Julian, Inc. v. Raytheon Co. 93 F.R.D. 138, 141-142 (D.

Del. 1982), the Court held, in a post- Upjohn opinion, that " the fact that some unauthorized corporate

personnel may purposely or inadvertently read a privileged document does not render that document

nonconfidential. To hold otherwise would be to require every corporation to maintain at least two

sets of files. Moreover, a screening committee would then have to be set up whereby some

- 26-
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designated official could pass on the need of each employee to know the contents of any requested

document. Such a system is neither practical nor in the Court' s opinion required by the case law.

The FTB is the alter ego of the State of California. Ford Motor Co. v. Department

of Treasury, 323 u.S. 459, 464 (1945). For the FTB to function as a tax regulating agency, it must

have the ability to communicate freely with FTB counsel. It takes many agency employees to carry

out the FTB' s work according to the legal advice given by FTB counsel. It is irnpractical to think

that all communications between agency personnel working on active tax investigations and FTB

counsel could be confined to a strict and completely. need to know" basis. Any dissemination of

the privileged documents at issue in the Petition has not been so egregious as to waive the attorney-

client privilege that attaches thereto.

Hyatt' s argument that the documents at issue cannot be transmitted to employees of

the FTB without breaching the privilege is nonsense. The entire purpose of the attorney-client

privilege is to allow an attorney to transmit legal advice to his or her client so that the client can

utilize the information. In this case, the FTB attorneys were transmitting infonnation to their clients

- FTB agency employees so that those employees could perform their jobs. Such a transmission

of legal advice is squarely within the protection of the attorney-client privilege.

Waiver by Review Prior to Deposition

Hyatt also claims that FTB waived the attorney-client privilege based upon his

supposition that Sheila Cox, an FTB employee, may have reviewed certain of the contested

documents prior to having her deposition taken. However, Hyatt offers neither factual nor legal

support for this proposition.

Hyatt also neglects to note that both the district court and the Disco~ery

Commissioner have considered and rejected this argument. The fact that Sheila Cox reviewed

portions of the voluminous Hyatt audit file in preparation for her deposition does not mean she

reviewed the privileged documents or that those privileged documents refreshed her recollection 

any matter that she testified to. Hyatt does not assert, and Sheila Cox did not testify, that she

reviewed any privileged documents in preparation for her court ordered deposition testimony.

Indeed, Hyatt is purposefully vague and misses the point. Hyatt, at the district court' s and Discovery

- 27-
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Commissioner s direction, exhaustively examined Sheila Cox for nine days but is still unable to

specifically identify any privileged documents Sheila Cox allegedly reviewed in preparation for her

deposition testimony. This is because Sheila Cox never testified to having specifically reviewed any

privileged documents in preparation for her deposition testimony.

Moreover, even if Hyatt could have established that Ms. Cox reviewed any privileged

documents, which he can not do, Ms. Cox was either the recipient or creator of all but two of the

documents at issue, FTB 100908-100909 and FTB 07381. Consequently, Ms. Cox had seen all but

two of the documents at issue prior to her review of the file in conjunction with her NRCP 30(b)(6)

deposition, and any additional review by her of the documents did not waive the privilege.

Furthermore, there is no evidence that Ms. Cox reviewed the remaining two

documents , 100908-100909 and 07381. The only evidence is that she reviewed the file, which

consisted of some 3 000 pages. There is no evidence that the two remaining documents were in that

file. Hypothetically, even if Hyatt is correct that Ms. Cox "glanced" at these documents, a glance

does not constitute a "review" which waives vital and important privileges. More importantly, the

fact that a deponent prepares for her deposition by reviewing, not her attorney s mental impressions

but the communiques which have been sent between client and attorney, fails to effectuate a waiver

of the attorney-client privilege.

The Upjohn court recognized that "a fact is one thing and a communication

concerning that fact is an entirely different thing. (Upjohn, 449 U.S. at 395-96.) While Ms. Cox

openly testified as to the facts giving rise to the FTB' s fraud investigation of Mr. Hyatt, she did not

waive the attorney-client privilege as to the documents at issue here, because she did not discuss the

legal advice or information contained therein. A waiver of the attorney-client privilege applies '~only

with respect to the facts actually disclosed. (Unites States v. Upjohn Co., 
600 F.2d 1223 , 1227

12 (6th Cir. 1979), rev d on other grounds, 449 U.S. 383 (1981).) It is the undisclosed legal advice

from an attorney to a client, or legal information from a client to an attorney in confidence, that is

at the heart ofthe attorney-client privilege. It is that type of information sought to be protected here.

There was no authorized disclosure of attorney-client communications by Sheila Cox

or any other FTB employee. The fact that Hyatt fails to specifically identify purposeful disclosures
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by Sheila Cox or its employees underscores that there were no disclosures, inadvertent or otherwise

by the FTB that would constitute a waiver.

Intent to Publicly Disclose Documents

Hyatt also argues that Anna Jovanovich acted merely as a conduit of information

contained in the audit file that the FTB intended for publication and, therefore, that the information

in the file, including all of the contested documents, is not privileged. First, this argument was also

considered and rejected by the Discovery Commissioner. Second, the case cited and relied upon for

Hyatt' s legal position is misleading in the current context. In In re Com Corp. Securities

Litigation. 1992 WL 456813 (N.D. Cal. 1998), the Federal Magistrate judge ruled that four press

releases produced by 3 Com were not protected by the attorney-client privilege because, among other

things, the press releases were intended for publication. Contrarily, the documents sought to be

discovered by Hyatt were never intended for publication by the FTB. There is a substantial factual

difference between 3 Com s press releases being reviewed for business purposes and the interoffice

memoranda produced in an ongoing agency investigation.

While it is true that some documents are included in the audit file that is eventually

provided to the protesting taxpayer, FTB 101634-100645 and 101646-100656 are not such

documents. Moreover, all privileged documents are removed from the audit file before that file is

given to the taxpayer. (Exhibit 14 - FTB's Security and Disclosure Manual (H06595 , H06678)

(Exhibit 19 to Appendix of Exhibits in Support ofPlaintiffGil Hyatt's Post Hearing Memorandum

of Points and Authorities re May 5 , 1999 Hearing on Motions to Compel; included as Exhibit 5 in

Hyatt' s Appendix of Exhibits (Vol. II) Filed with the Supreme Court).) Ms. Jovanovich's role in

receiving these documents was much more than that of an editor or a conduit, it was of legal co~sel

supervising the activities of the ongoing FTB investigation.

A review of the audit file indicates that Sheila Cox sought Ms. Jovanovich' s legal

advice at critical stages of the audit. For example, after Hyatt refused to go forward with the audit

for 1992 and there was a proposed fraud penalty assessment, there was communication on May 1

1997, between Ms. Jovanovich and Ms. Cox concerning the legal significance of Hyatt' s conduct.

(Exhibit 13 Sheila Cox Progress Report (FTB 100553).) In the complicated world of interstate
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residency tax audits, it is quite reasonable for the auditor to secure legal advice on the meaning of

facts and conduct at each critical stage of an audit. The fact that the monetary value of the audit was

so large underscores the importance of receiving sound legal advice at each critical stage of the audit.

Hyatt' s Argument Regarding The Crime-Fraud Exception To the Attorney-
Client Privilege May Not Be Considered By This Court.

Hyatt has misled this Court regarding the application of the crime-fraud exception

to the attorney-client privilege in this case. Hyatt argued to the Discovery Commissioner, in a

separate appendix to the underlying Motion to Compel, that the FTB auditors and attorneys engaged

in fraudulent activity such that the Discovery Commissioner should invoke the "crime-fraud"

doctrine to permit inspection of documents which otherwise would be protected by the attorney-

client privilege. (See, Exhibit 4 to Answer.) However, Hyatt was unsuccessful in his argument, and

the Discovery Commissioner stated that he was not going to embrace (the crime-fraud exception)

as a reason for the recommendation on the production of documents which FTB claimed were

protected by the attorney client privilege. (See, Petition, Exhibit 4, p. 75.) This finding was

included in the Discovery Commissioner s Report and Recommendation, which stated: "The

Discovery Commissioner found that a significant showing is necessary to conclude that a crime or

fraud has been committed sufficient to invoke the crime/fraud exception and find waiver of the

attorney-client privilege. Hyatt' s assertion of the crime/fraud exception is not frivolous in this case

but the Discovery Commissioner will not Order at this time production of materials claimed to be

privileged based on the crime/fraud exception." (petition, Exhibit 3, page 4.

Pursuant to E. R. 2.34(f), an objection to the Discovery Commissioner s Report

and Recommendation must be filed in the District Court and served no more than five days after

receipt of the Report and Recommendation, or else it becomes a final order. FTB filed its Objection

in a timely fashion, but did not include in that Objection any challenge to the crime-fraud ruling.

Petition, Exhibit 5. Hyatt filed no objection to the Report and Recommendation to challenge the

denial of his assertion that the crime-fraud exception applies. Therefore, the ruling regarding the

crime-fraud decision has become final and non-appealable.

Hyatt cannot now file in his Answer what is, in essence, a Petition for Writ of
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Mandamus challenging the Discovery Commissioner s denial of his plea to apply the crime/fraud

exception, because he has not followed the proper procedures for district court review to give this

Court jurisdiction to adjudicate the issue. For Hyatt to place this issue before the Court, he needed

to have properly challenged the decision by filing an Objection in the district court, and then, after

receiving a ruling affirming the decision, filing his own Petition for Writ of Mandamus with this

Court explaining why such writ relief was necessary. Hyatt has not done so. The decision became

final and non-appealable, and he is precluded from raising the issue in this Court. (See, e.

Whitman v. Whitman 108 Nev. 949 , 950, 840 P.2d 1232, 1233 (1992) (an untimely notice of appeal

fails to vest jurisdiction in the Nevada Supreme Court).

Because the issue of the crime-fraud exception is not properly before this Court, all

of the information presented by Hyatt in support of that claim should be ignored. Hyatt was aware

that he was precluded from raising the crime-fraud issue because he did not challenge the decision

in the district court, yet he included the argument anyway, and attempted to support it by iRcluding

his most incendiary and inflammatory allegations against the FTB. Hyatt' s approach is nothing

more than another transparent attempt to predispose this Court against FTB in general, in the hope

that such action will result in a ruling in his favor on the specific discovery issues now before this

Court. That should not be permitted by this Court.

IV, The District Court erred in Permitting
the Entry of The Protective Order

The District Court's Order That the Scope of the Discovery is "The Entire
Audit and Assessment Process Performed by the FTB That Was and Is Directed
at Hyatt" Was Improper,

Hyatt claims that the district court properly concluded that the scope of discovery in

this action is "the entire audit and assessment process performed by the FTB that was and is directed

at Hyatt." (Answer, p. 66.) As a result, Hyatt also claims that the protective order, which permits

Hyatt to engage in discovery regarding the entire audit process and all ofFTB' s actions, regardless

of whether they occurred in Nevada, California, or elsewhere, was proper.

Hyatt' s argument regarding the scope of the discovery, and the validity of the

protective order which encompasses that scope, illustrates why this Petition should be read and
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analyzed in conjunction with FTB' s Second Writ (Case No. 36390), and why the FTB has filed a

Motion to Consolidate the two writ petitions. In the Second Writ, the FTB has set forth the reasons

why litigation about the FTB audit process is beyond the jurisdiction of the Nevada district court.

This Court' s determination regarding the validity of the protective order is intimately tied to its

determination of the larger jurisdictional issues raised by FTB in the Second Writ.

Rather than restate the arguments set forth in FTB' s Second Writ, FTB refers this

Court to that petition for the full explanation of its jurisdictional arguments. In summary, FTB has

asserted that Hyatt' s case must be dismissed because the district court exceeded its subject matter

jurisdiction by concluding that the entire scope of the audit, and all of FTB' s actions, whether

occurring in Nevada, California, or elsewhere, are at issue in the litigation. FTB has asserted that

such a ruling constitutes an improper exercise of the district court' s jurisdiction because it

improperly permits litigation against a California governmental agency for its fulfillment of an

inherent sovereign function, taxation. Under the theories of Full Faith and Credit, Comity, and

Choice of Law, the district court must apply California s law to f:!yatt' s lawsuit, and that California

is immune from such lawsuits under its own laws.

This Court' s ruling on the issues presented in FTB' s Second Writ will likely dispose

of the FTB' s issues regarding the protective order. If this Court agrees with the FTB and dismisses

Hyatt' s lawsuit, there will be no need to address the protective order issues. At a minimum, the

Court' s decisions regarding the issues presented in the Second Writ will have an impact on the

protective order issues raised in the Petition.

The Protective Order Unfairly Hinders FIB' s Ability to Prosecute This
Litigation,

Even ifthis Court concludes that the district court did not exceed its jurisdiction in

permitting the discovery contemplated by the protective order, the protective order still should be

stricken because of its prejudicial impact on FTB. As an initial matter, this Court should understand

the broad scope of the protective order. Pursuant to the protective order

, "

Confidential Information

encompasses not only documents which the parties mark as "Confidential " but also answers to

interrogatories , answers to requests for admission, and any testimony given by any party or its
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officers , directors, agents, and/or employees, and the testimony of third parties, whether at trial or

in a deposition. (Petition, Exhibit 6, p. 3: 3-

Additionally, pursuant to the terms of the protective order, the dissemination of any

material marked "Confidential" is limited to certain people. The protective order states as follows:

Hyatt Confidential Information may not be disclosed
revealed, or disseminated by the FTB and its counsel and FTB
Confidential Information may not be disclosed, revealed, or
disseminated by Hyatt and his counsel except to the following

individuals and in the following manner:

(i) To the counsel of record for the opposing party and counsel
for any witnesses and their respective stenographic, clerical
and paralegal employees. It shall be the responsibility of the
attorneys to insure that their respective stenographic, clerical
and paralegal employees understand and comply with the

. Protective Order. Violation of the Protective Order by any
employee will be imputed to the attorneys.

To the Opposing Party. In the case of the FTB this includes
employees, officers, and board members to the extent
necessary to assist FTB Counsel in the defense of this Action.

(ii)

(iii) To court reporters and videographers covered by Paragraph 9
herein, after reading this Protective Order and executing a
copy of Exhibit A attached hereto.

(iv) To experts or consultants, whose advice and consultation are
being or will be used by the opposing Party in this Action
provided that such experts or consultants read this Protective
Order and execute a copy of Exhibit A attached hereto.

To such other persons as hereafter may be designated by
written stipulation of the Parties or by further order of the
Court on motion by either party subject to the notice
provisions of Paragraph 16 below.

(v)

Petition, Exhibit 6, p.3-

FTB is prohibited from showing "Confidential Infonnation" to any "person, :finn

corporation, or other entity not expressly authorized by this Protective Order. (Id. p. 4:24-25.

This means that FTB cannot show, or even discuss, a huge body of evidence with non-party

This cripples FTB' s ability to prepare those non-party witnesses forwitnesses to this case.

III
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deposition, or even to discuss the case with those witnesses to evaluate its case.3 Therefore, while

the FTB can use the "Confidential Information" for "discovery, in preparation of discovery, in

preparation for trial, trial, and any appeals related to this action " that use is still severely and

unfairly limited by the protective order.

Compounding this limitation is the fact that Hyatt has abused the use of the

Confidential" stamp in this case. Hyatt claims that his designation of material as "Confidential"

has been "extremely limited." (Answer, p. 74 :13.) Such a statement is blatantly untrue. For

example, Hyatt has marked the entire FTB audit file for the years 1991 and 1992 as confidential

even though these documents were in the possession of the FTB prior to this litigation and they

contain nearly every document relevant to Hyatt' s lawsuit. (See Hyatt' s Table of Contents-Global

to his document index, attached hereto as Exhibit 11.)

Hyatt asserts that he cannot rely on the general prohibition on the disclosure of tax

information in California law because the FTB and other authorities willfully violate the

proscriptions against unauthorized disclosures. However, in California there are in place numerous

laws to ensure and protect the confidentiality of taxpayers. Indeed, the only disclosures pertaining

to Hyatt occurred during the course of the audit itself and were permissible under California law.

Hyatt' s "Table of Contents-Global," which designates many categories of documents

as "Confidential " reveals more abuses on its face. For example, Hyatt marked as confidential the

news file" in Volume 2 which consists of an accumulation of news articles from various

newspapers and industry publications. These documents (H01O1O-HOI173) alone are 163 pages of

published news articles on Hyatt. Copies will be provided only if the Court requests them.

The third entry in Vol. 1 (HOO036) describes a video tape containing a nationally

An example of how the protective order is improperly tying FTB' s hands in defending this

case arose at the recent deposition of Hyatt' s Taxpayer Representative during the audit, Mr. Michael

Kern. Kern testified that he allowed Hyatt to execute a false, and therefore perjurious, Clark County
voter registration statement based upon the legal advice of a member of a prominent Las Vegas law
firm. Normally, defense counsel would simply call the attorney identified by Kern and informally
inquire into the matter before deciding if they need to proceed more formally. The Protective Order

however, precludes the FTB' s counsel from doing so because Hyatt has designated Kern s entire

deposition as "Confidential."
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televised Hard Copy program regarding a divorce decree contest by the former Mrs. Hyatt and

includes a video presentation of Hyatt' s "secret" Las Vegas residence on Tara Avenue. Of course

this is public information which should not be the subject of any special handling or restrictions in

discovery. The same is true of the Comdex news release which was obviously intended for

publication. (Volume 12 , H 04903). The copy of NRS 483.082-483.245 is obviously public

information. (H07045-47). The Nevada DMV' s Driver s Handbook is a public, government

publication. (H 07125- 190). The University of Southern California School of Engineering Alumni

Directory excerpts, showing Mr. Hyatt' s address and telephone number, is obviously a public

document. (H 06083-87).

The Vol. 23 "Landscaping" materials (H 09266-831), include such public information

as the publication "Operation Desert Lawn" distributed by the Las Vegas Valley Water District and

the Arizona Native Plant Society' s publication "Desert Flowers" (H 09266-339 and H 09340-64).

The Vol. 23 "Hyatt Patents " consist of a list of patents (public information) and the

patents listed (only the first page of each patent is marked). (H 09428-527). A United States Patent

is the absolute opposite of a "confidential" document. A patent is filed inthe public Patent Office

filings for all the world to see. The publication of the patent is what gives notice to the world of the

patent claims and inventors. These are but a small few of the many examples of Hyatt designating

public information as "ConfidentiaL" Again, actual copies will be submitted if the Court requests.

If any Protective Order is appropriate at all, the proposed protective order tendered

by the FTB should be substituted for the one entered by the district court as it offers whatever

protection ~yatt might reasonably need. This protective order is attached hereto as Exhibit 12. It

imposes no special burden on either party. It allows both sides to use discovery materials i~ the

conduct of this litigation without giving either side unfair advantage. It does not restrain either party

from using discovery materials in the parallel California tax proceedings initiated by Mr. Hyatt just

prior to this litigation. It should be noted that the Court file has already been sealed by the

Discovery Commissioner and the FTB has agreed to restrict use of discovery materials to this

litigation and the California tax proceedings. Hyatt made no showing whatsoever of any need for

additional protection, Although Plaintiffs counsel argues by affidavit that Hyatt' s protective order
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is "standard," no evidence of this is provided.

Hyatt has provided no legitimate reason as to why the general presumption favoring

open and public trials should not apply here. The principal question presented by the lawsuit is

whether a sovereign state in performing a legitimate and constitutional public function, the collection

of taxes, in some way violated the personal rights of Mr. Hyatt and the laws of a sister state. As

such, the unique rules governing public entity litigation should apply rather than the rules normally

used in commercial litigation. Unlike commercial litigants who are not bound by statutory

restrictions regarding confidentiality of information and therefore need confidentiality agreements

and protective orders, the FTB is a government entity which is bound by statutes, public policies and

internal procedures which provide extensive protection.

The proposed protective order tendered by the Board is simple, workable and fair

and incorporates all of the statutory protections to which Hyatt is entitled. On the other hand, the

protective order entered by the district court, is, in practical effect, one-sided, oppressive and

burdensome for both the FTB and the Court.

California law governing the FTB must be recognized in considering any
protective order,

The protective order also purports to restrict severely the FTB' s ability to utilize in

its administration process the documents, information, and testimony designated by Hyatt as

Confidential Information" in this case. (See, Protective Order, Exhibit 6 to the Petition, at Para 4.

pp. 4- ) The district court lacks this power. In effect, Hyatt wants the district court to erect a

Chinese Wall" between the FTB' s staff handling the Nevada litigation and its staff handling Hyatt'

obviously intertwined tax and penalty assessment protest proceedings. However, as has beet:1 set

forth in full in FTB' s Second Writ, Hyatt was precluded under California law from filing this lawsuit

in California. Hyatt has attempted to skirt this prohibition by filing this case in Nevada, and now

wants the district court to further intrude into California s sovereign power by restricting California

ability to utilize documents legitimately obtained by the FTB in litigation 
initiated by Hyatt.

Hyatt argues, and the district court agreed, that California law governing the FTB

should be ignored in preparing the protective order. First, with respect to handling the "Confidential
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Information " the district court lacks the power to alter the California laws and regulations which

govern how FTB handles its administrative process. Additionally, with respect to the discovery of

FTB materials allowed by the protective order, such a ruling is fundamentally unfair given that Hyatt

is suing the FTB, the alter ego of the State of California, for actions taken by the FTB when it was

carrying out its duties mandated by California law. During all such times, FTB was acting lawfully

under the rules and laws of the State of California. To ignore those rules and laws now is prejudicial

to the FTB. The FTB acted under a defined set of rules when it created all of the documents at issue

in this case, and those rules provided the parameters of what would be discoverable by the taxpayer.

To now cast those rules aside and make FTB conform to the discovery rules of Nevada, a separate

sovereign state which has no authority over the FTB, is not only unconstitutional, but fundamentally

unfair.

Hyatt is represented by five law finns in this litigation, including three California law

finns with scores of attorneys. Hyatt' s California tax attorneys are well aware of the Califom.ia laws

and pro~edures referenced in FTB' s proposed protective order. These have been the subject of

Hyatt' s extensive discovery, including dozens of depositions inquiring into confidentiality policies

and procedures , and production of related documents and manuals.

The FTB' s proposed protective order provides for the Nevada Court' s order that the

following protections offered under California law and procedure be complied with in addition to

the other restrictions volunteered by FTB in its proposed protective order:

3. The FTB' s obligation hereunder as to treatment of
confidential information regarding Hyatt shall be to treat such matters
consistent with Calif. Rev. & Tax Code sections 19542 and 19547
and in accordance with the FTB' s "need to know" internal policy,

FTB Legal Branch confidentiality policies, the FTB' s Security and
Disclosure Manual and directives of the Franchise Tax Board. Hyatt'
obligation hereunder shall be to use information and documents
designated by the FTB as confidential only for purposes of
preparation for and trial of this action and in the protest hearing
proceedings before the FTB for 1991 and 1992, any subsequent
appeal to the California Board of Equalization, related judicial review
in the California Superior Court or related appeal (the "Hyatt
residency proceedings

The statutes cited in the FTB' s proposed protective order bind the agency, impose

severe penalties if violated and offer powerful protection for Mr, Hyatt. For the Court'
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convenience, the text of each of the applicable statutes is as follows:

California Revenue & Taxation Code sections 19542 and 19547 provide:

~ 19542 - Disclosure of information from filed returns. reports or
documents as misdemeanor. Except as otherwise provided in this
article and as required to administer subdivision (b) of Section 19005,
it is a misdemeanor for the Franchise Tax Board or any member
thereof, or any deputy, agent, clerk, or other officer or employee of
the state (including its political subdivisions), or any former officer
or employee or other individual, who 'in the course of his or her
employment or duty has or had access to returns, reports, or

documents required to be filed wider this. part, to disclose or make
known in any manner information as to the amount of income or any
particulars (including the business affairs of a corporation) set forth
or disclosed therein.

~ 19547 - Ins.pection of return or return information by legal
representative of State, In a matter involving tax administration

under this part, a return or return information shall be open to
inspection by the Attorney General or other legal representatives of
the state, if any of the following apply:

(a) The taxpayer is or may be a party to the proceeding, or the
proceeding arose out of, or in connection with, determining the
taxpayer s civil or criminal liability, or the. collection of the
taxpayer s civil liability with respect to any tax imposed under Part
10 (commencing with Section 17001) or Part II (commencing with
Section 23001).

(b) The treatment of an item reflected on the return is or may be
related to the resolution of an issue in the proceeding or investigation.

(c) The return or return information relates or may relate to 
transactional relationship between a person who is a party to the
proceeding and the taxpayer, which affects or may affect, the
resolution of an issue in the proceeding or investigation.

In addition, the Attorney General may inspect any report or return
required under this part when required in the enforcement of any
public or charitable trust or in compelling adherence to any charitable
purposes for which any nonprofit corporation is formed.

Criminal penalties are also imposed by California Revenue & Taxation Code, section 19552:

~ 19552 - Use of information furnished or secured under article or
other provisions of law: Unwarranted disclosure as misdemeanor
Except as otherwise provided by this article, the information
furnished or secured pursuant to either this article or the express
provisions of law, shall be used solely for the purpose of
administering the tax laws or other laws administered by the person
or agency obtaining it. Any unwarranted disclosure or use of the
information by the person or agency, or the employees and officers
thereof, is a misdemeanor.
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The FTB' s proposed protective order references its obligations under California

Revenue & Taxation Code sections 19542 and 19547, as well as its "need to know" internal policy,

FTB Legal Branch confidentiality policies , the FTB' s Security and Disclosure Manual and directives

of the Franchise Tax Board. These include the "ADMINISTRATION CONFIDENTIALITY AND

SECURITY OF DATA POLICY", the "STATEMENT OF INCOMPATIBLE ACTIVITIES AND

RULES OF CONDUCT FOR DEPARTMENTAL EMPLOYEES" and the "EMPLOYEE

RECEIPT" attached hereto as Exhibit 13.

Hyatt objects to reference to these specific protections, undoubtedly so Hyatt can

claim that California precedent regarding their interpretation does not apply. These statutes provide

Hyatt with more protection than he would ordinarily be entitled to in Nevada litigation, and would

still be applied by the FTB for Hyatt' s benefit whether or not specifically referenced. Any order

should then simply require that discovery materials be used by the defense for purposes of this

litigation and as required in the FTB' s capacity as a California government agency. Any other

14 restriction should require a showing of good cause by Hyatt as to specific documents or information.

Hyatt filed a California Part Year Resident return for taxable year 1991 with FTB.

That return, and other tax and penalty issues, are currently at issue in administrative proceedings now

pending before the FTB in California. It is the FTB' s position that all documents or information

bearing on the residency issue sought in the FTB's discovery and received by FTB during this

litigation, or during and as part of the administrative process, whatever its source, is subject to

California disclosure laws as set forth in the California Revenue and Tax Code as outlined in FTB'

proposed protective order. This litigation and the district court' s protective order does not, and

cannot, impact Hyatt's statutory protections with respect to the FTB. Nor can it affect hqw FTB

conducts that administrative proceeding, including what materials its officials review and consider

in the conduct of those proceedings, or what personnel are or are not permitted to participate.

Hyatt' s Answer raises the issue that if he appeals the FTB' s final decision to the

California Board of Equalization ("BOE"), the matters included in the appeal may be disclosed in

these public proceedings. What Hyatt does not disclose is that he can request that the BOE seal

records which are particularly sensitive, arrange for advance notice from the BOE if it intends to use
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the sealed items in a public proceeding and petition the California Superior Court for protection.

Instead, Hyatt attempts to avoid the California agency s access by requiring it to come begging to

the Nevada Court for access or proceed with unnecessarily duplicate discovery in the California and

Nevada proceedings which are going on at the same time. This should not be allowed by the Nevada

Court.

All of these reasons highlight why the dIstrict court abused its discretion in entering

Hyatt' s protective order. This Court should remedy that abuse by either striking the protective order

altogether or, in the alternative, by ruling that the FTB' s proposed protective order, attached hereto

as Exhibit 12, be entered instead.

DATED this 8th day of August, 2000.

McDONALD CARANO WILSON McCUNE
BERGIN FRANKOVICH & HICKS

THOMAS R.C. WILSON
JAMES C. GIUDIC~
MATTHEW C. ADDISON
BRYAN R. CLARK
JEFF A. SILVESTRI
TODD J. DRESSEL
241 Ridge Street, 4th Floor

O. Box 2670
Reno , NY 89505-2670
(775) 788-2000

Attorneys for Petitioner Franchise Tax Board
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CERTIFI CA TE OF MAILING

I hereby certify that I am an employee of McDonald Carano Wilson McCune Bergin

Frankovich & Hicks LLP , and that I caused to be served a true and correct copy of the foregoing -

FRANCHISE TAX BOARD OF THE STATE OF CALIFORNIA' S PROPOSED REPLY IN

SUPPORT OF ITS PETITION FOR WRIT OF MANDAMUS. OR IN THE AL TERNA TIVE.

WRIT OF PROHIBITION on this 8th day of August, 2000, by depositing same in the United States

7 Mail, postage prepaid thereon to the addresses noted below, upon the following:

Thomas K. Bourke, Esq.
601 W. Fifth Street, 8th Floor
Los Angeles, CA 90071

55956.

Donald J. Kula, Esq.

Riordan & McKinzie
300 South Grand Ave., 29th Floor
Los Angeles, California 90071-3109

Thomas L. Steffen, Esq.
Mark A. Hutchison, Esq.
Hutchison & Steffen
8831 W. Sahara Ave.
Las Vegas, NY 89117

Peter C. Bernhard, Esq.
Bernhard & Leslie
3980 Howard Hughes Parkway
Suite 550
Las Vegas, NY 89109

Felix Leatherwood, Esq.
Deputy Attorney General
Attorney General' s Office
300 South Spring Street
Los Angeles , CA 90013

Honorable Nancy Saitta
Eighth Judicial District Court
of the State of Nevada,
in and for the County of Clark
200 S. Third Street
Las Vegas , NY 89155
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J:N THE SUPR.EME: COURT OF THE S'l'ATl!; OF NJ£VADA

No. 3554.51

FRANCHISE ~AX aoARD o~ THE STAT2
OF CALIFORNIA.

l?et:l.t:.;laner,

va.

THE EIGRTH JUD:tCIAL D:tSTR"ICT COURT
OF '.1:'RESTATE OP NEVADA, I:N AND FOR
'I'HE COUN~ OF cI,,)UU(:, ANP T:aE
HONORABLE 1'IAN'CYM. SAITTA,
:o:r..S'1'RICT JUDG2,

Responden.tEi.
and

GILEERT P. HXATT,
Raa1 Party in Xnterest

FRANCHISE TAX BOARD OF TRE STATE
OF CALIFORN:r.A,.

pstitioner,

VEl.

'I'HE: EIGHTH J'Ot)I:C:tAL P"IS'I'RICT COURT
OF THE STA'I'lil OF ~, J:N AND FOR
THE coUNTY OF CLARK, AND TIm
HONORAEL~ NANCY M. SA:tTTA,
DISTRICT JUDGE,

Respondents,
and

GJ:LBERT P. HYATT,

Rea~ party in I:nterest.

FILED
SEP 132000
"N\lE'TTE"M.B~

ll~eRK~D':~5 RT
~IE pUTYe

No. 36390

o~np:CONSOLIDATING PETITiONS IN DOCKET NOS. 35549 AND 36390.
DIR CTING AN ANSWER IN DOCKET NO. 36390 AND CLARTFYI:NG ORDRR

GRANTrNGTEMPO~Y S~AY I~ DOCKET NO. 35549
These origina~ pet~t:l.onEi fo~ a wr~t of mandamus

and/or proh:l.bit:l.on cha.1.1.enge ehe district court' El protar;::t.:l.ve

order and order compe1.1~ng petitioner to re~ease certain

~ocumenta to the rea1 party in interest (Docket No. 35549) and

the d:i.l3t:r:::i.ct cou:t:"1;'e exercise of subject matter jurisdi.ction
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O"<Ter the reaJ- pa.rty in :l.nterest's tort act:l..on agai.nst

petit~oner (Docket No. 36390)

Of]. July 7 r 2000, peti.tione~ f~J,..ed a mot~on to

oonsol~date the peti.t~ons i.n Docket Nos. 35549 and 363S0. We

conclude that i.n the ~ntereet of jud1o~al
Ac:c:orc:l:l.ngly wemattera should be con~olidated. See N!U\.I? ::I (b) •

economy, thes,",

hereby consoli.date Docket N~. 3554.9 and DOdKet No. 36390 for

d;l..sposi t ;lon . ).

In addi.tj,on, having reviewed the petition in Docket

~o. 36390, i.t appears that an answer i.s warranted. Therefore,

the real party i.n ;l.nterest, on behalf of respondents, $haJ-J-

have thirty (30) days from the datQ of this order with:l.n ~hioh
to f;l1.e an answer adc:lree,s:l.ng the issues rai.sed in Docket No.

36390.

Fi.naJ-ly, on June J-5, 2000, the real party i.n

i.nterest filed a motion for c1ar~£~cation of our June 7, 2000,

sta.y order entered in Docket No. 35549.
1 Specifically, the

real party in interest requests cJ-arification as to whether ~e

intended to temporarily stay all proceedinqs in the distric~

court. In our June 7. 2000. order we temporarily stayed the

l.In J.ight of our order consoLi.dati.ng the writ petitions
.in Docket Nos- 3S549 and 36390, we deny as moot peti.tioner's
.l\ugust 8, 2000, request to file a reply .in support o~ its
motion to consoJ-idate these two petitionB. We grant
petitioner's request to file a reply in support of ita
pet:l.t~on for writ of mandamus or prch:l.b~t:i.on :1.n pocket No.
35549. The clerk of this court sha.ll file the l:"eplY and
appendiX p:l:'oV:l.sional1y recei.ved on August 8, 2000. We deny
the real party ~n interest's moticns to ~trike proposed
replies filed on hugu~t 21, 2000.

zIn liqht of our order, we deny as moot the real party in
:l.nterest' a request to fiJ-e a reply 1.n support of i.ts motion
for cJ,..ar~ficat~on.

2
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and

OU:r:' June

ordera protaet:LveimpoaingordeJ:'B

The stay of the d:1.strict court proceedings

oourt'a

w:l~~ rema:Ln :l.n e~fect unt:l~ furtner order of th:La court.
d;f.l3tr:i.c;:toourt.

"7, 2000, orde2:' was :l.ntended to stay al.~ proceedings in the

the proceed:Lngs :LnDi~tr~ct Court case No, A382~99.
compc~~~n9 pet~tioner to re~ease.oertain documents, as we~~ as
d:istr1ct

It :ls so ORDERED.

~;; ;..;:;;~----------

~C- .• ~

C.J.

J.
Maupin

h~
Shearing

- .. J.

cc. Hon. Nancy M. Sai.tta, D:ist:rictJudge
Ca~i£oJ:'n~aAttorney GeneralMoDona~d Carano Wi1son McCune Bergin Frankovich & H~CKS
ThomaS K. Bourke
R:lordan ~ McKenzie
Hutohison & steffen
Bernhard & Leslie
c~ark County ClerK
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INTRODUCTION

The Franchise Tax Board of the State of California's writ petition in Docket No. 36390 (''the

Jurisdictional Writ") concerns the constitutional and judicial authority of Nevada state courts to

adjudicate real party in interest Gilbert P. Hyatt's tort claims involving the taxation decisions and

actions ofthe California government. The FTB asserts in its Jurisdictional Writ that Nevada state

courts do not have subject matter jurisdiction over the conduct involving California's taxing process

about which Hyatt complains. In the alternative, the FTB asserts that the subject matter jurisdiction

of Nevada state courts is at least limited to the Nevada acts and contacts of the FTB involving Hyatt,

given that California's own immunity and administrative exhaustion laws apply, at a minimum, to the

FTB's non-Nevada conduct.

Hyatt's October 13,2000 Answer to the FTB's Jurisdictional Writ includes all varieties of

negative and inflammatory allegations against the FTB, including allegations of bigotry and racial

epithets, which the FTB flatly denies. Hyatt includes these allegations to try to divert this Court from

the legal issues presented in this writ petition, and to prejudice and predispose this Court against the

FfB. ill this regard, Hyatt's Answer to the Jurisdictional Writ is similar to his Answer to the FTB's

writ petition in Docket No. 35549 ("the Discovery Wrif'), which has been consolidated with the

FTB's Jurisdictional Writ. Both of Hyatt's Answers include misleading and improper "spin," self-

serving allegations, misstatements oflaw and facts, and statements that directly contradict statements

in prior pleadings. Taken together, Hyatt's two Answers also include a virtual mountain of

documents, reflecting Hyatt's additional strategy of filing so much paper that this Court is hindered

in its efforts to conduct a full analysis of the issues in these proceedings.

Sifting through all of Hyatt's paper and rhetoric, Hyatt's Answer to the Jurisdictional Writ is

legally wrong and fundamentally unsound. Hyatt's request that this Court summarily dispose of the

FTB's Jurisdictional Writ under State ~ reI. Dep't of Transportation v. Thompson, 99 Nev. 358, 662

P.2d 1338 (1983) should be rejected. Hyatt's argwnent that the California government is not entitled

to application of its own immunity and administrative exhaustion laws as a matter of Full Faith and

Credit is also wrong. The exception to Nevada v. Hall exists, has been applied, and should be applied

to this case. Constitutional choice-of-law and comity principles compel the same conclusion.

2
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Limiting plaintiffs with complaints about the FTB' s taxation actions and decisions to the California

statutory remedies that are available in California courts is both appropriate and fair. See, e.g., Cal.

Rev. and Tax. Code § 21021. Nevada's own administrative exhaustion/ripeness laws are also a basis

for ending this case, and nothing that Hyatt says supports a contrary conclusion. In the alternative,.

and at a minimum, Hyatt's case should be limited to litigation over the California government's

Nevada acts and contacts involving Hyatt, as any other result would reflect a wholesale disregard for

California's immunity and administrative exhaustion laws.

Hyatt's case should not be allowed to proceed as if California's immunity and administrative

exhaustion laws do not exist. The Court should grant writ relief that acknowledges the California

government's sovereignty over its tax processes.

ARGUMENT

1. The Court is not obligated to accept Hyatt's unsupported spin.

As an initial matter, Hyatt's suggestion that this Court must accept as true every "fact" that

Hyatt alleges should be rejected. The FTB's motion to the district court was not a motion to dismiss

for failure to state a claim. Instead, it was amotion to dismiss for lack of subject matter jurisdiction

based on evidence, not the pleadings, coupled with an ~ternative motion for summary judgment that

was based on evidence as well. (See App. Ex. 7.) Both types of motions allow the Court to look

beyond the hyperbole in Hyatt's First Amended Complaint and Answer to the FTB's Jurisdictional

Writ and to consider the actual evidence that was before the district court on the motions. This is what

the Court should do.

At pages 5-16 of the Jurisdictional Writ, the FTB provided the Court with a concise statement

of the undisputed facts with specific record citations. The FTB's evidence underlying its statement

offacts shows how FTB employees took various actions to try to verify Hyatt's change of residency

claim. FTB auditors requested relevant information from Hyatt's taxpayer representatives. (See App.

Ex. 7 at 6-9 (FTB's Motion for Summary Judgment or Dismissal) (citing App. Ex. 8, Cox Affd.).)

Some FTB information requests required multiple request letters to Hyatt's representatives; some FTB

information requests were never satisfied despite repeated requests. (See App. Ex. 7 at 6-7 (citing App.

Ex. 8, Cox Aff.).) Some information that Hyatt provided raised more questions with FTB auditors

3
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than it answered. (See App. Ex. 7 at 6-9 (citing evidence in App.Ex. 8, Cox Aff.).) FTB provided

several examples: 1) Hyatt's various claimed departure dates from California to Nevada; 2) Hyatt's

failure to account for his whereabouts between late September and late October, 1991, despite

repeated requests; 3) Hyatt's rental of a Las Vegas apartment well after his claimed moved date; 4)

Hyatt's credit card information showing substantial California activity after his claimed move; 5)

Hyatt's false Nevada voter registration, and 6) Hyatt's patent license agreements signed after Hyatt's

claimed move that suggested that Hyatt was still in California. (Jurisdictional Writ at pages 7-12.)

The decisions to issue the Notices of Proposed Assessment were based upon many factors that

FTB considered during the course of its attempt to verify Hyatt's change of residency claim.

Because Hyatt did not provide any information as to where he lived during the critical time period

September 26 - October 20, the statutory presumption of full year residency in Cal. Rev. & Tax

Code § 17016 stood unrebutted. The issue of where he lived September 25 - October 20lh was just

one item ofinfonnation the FIB needed, but as shown in the Petition at 9, Hyatt failed to provide such

information when asked repeatedly. .

The correspondence between the FTB and Hyatt regarding this crucial issue shows how

evasive Hyatt was during the audit process, and how ~singenuous he is being now. In the FTB's

August 2, 1995, tentative position letter, the FTB auditor explained her understanding of the facts at

that time and specifically informed Hyatt's taxpayer representative that she had no information as to

where Hyatt resided from September 24, 1991 through November I, 1991 (pBTK 05947,05952,

05954 and 05955). She concluded the letter with a request that, ifher understanding of the facts was

incorrect, she be provided with additional information since her position was still only tentative.

(pBTK 05975) .

A complete copy of the audit file is included in Hyatt's mass of exhibits before this Court. For

the Court's convenience, another copy of the August 2, 1995 tentative position letter (pBTK 05947-

05986) is submitted as Reply Appendix I, along with the other audit correspondence cited herein.

Hyatt's representative responded on August 29, 1995 that while Hyatt's lease commenced on

November 1, 1991, he actually moved in on a paid pro-rated rent on October 20, 1991. (pBTK05992)

(Reply Appendix Exhibit 2). On August 31, 1995, the FTB responded to this letter specifically asking

4
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misstatements are as follows:

consistently provided evasive, incomplete, and illogical responses, the FTB auditors were forced to .

take additional action and contact third-parties to verify Hyatt's claims. Hyatt's complaints about

these FTB actions ring hollow, as they were a product of his own actions. A person being investigated

cannot give only the information he chooses or otherwise control the investigation, as Hyatt attempted

to do during the audit. See, e.g., NLRB vs. United Aircraft Corp., 200 F. Supp. 48, 51 (D. Conn.
o

1961), aff'd, 300 F.2d 442 (2d Cir. 1962). Such a person also cannot later complain about the

agency's decision to take action, as Hyatt is doing in this case. See id. Courts have long rejected

attempts to impose tort liability upon agencies because they did not accept a person's claim but instead

conducted their own investigation and rejected the claim. See, e.g., Gibson vs. Reynolds, 77 F.Supp.

629,640 (D. Ark. 1948), aff'd 172 F.2d 95 (Bib Cir. 1949), cert. denied, 337 U.S. 925.

Just as a person who seeks damages for alleged injuries must expect the claim will be

investigated, Hyatt had to expect the fiB would check his change of residency claim. Hyatt had no

right to have that audit conducted in complete secrecy, which is what all of his "spin" necessarily

suggests. Haines v. Askew, 368 F. Supp. 369,376 (M.D. Fla. 1973), aff'd, 417 U.S. 901 (1974).

In addition, much of Hyatt's "spin" has no basis in fact. The most egregious of Hyatt's
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Hyatt spin:

Facts:

Hyatt spin:

Facts:

Hyatt spin:

Facts:

FTB disclosed Hyatt's secret technology. (Hyatt Answer at 12.)

The FTB never disclosed to any person or entity the details of the technology
Hyatt was working on. In fact, those details were irrelevant to the audit to
determine when Hyatt severed ties to the State of California. Hyatt has not
produced any evidence that the FTB disclosed his "secret" technology.

The FTB 's actions resulted in the destruction of his patent licensing business.
(Hyatt Answer at 13.)

Hyatt's patent licensing business died when his patents were successfully
challenged, and in effect, became worthless. See Hyatt v. Boone, 146 F.3d
1348 (Fed. Cir. 1998). As Hyatt's own representative during the audit, Mr.
Cowan, said in his October 13, 1995 letter to Sheila Cox, "Many companies
who produce products that might infringe on patents held by others ... wait
until the validity of the patent has been tested in court." (pBKT 06176 at pg.
2, fn. 1) (emphasIS added) (Reply Appendix Exhibit 6).

Contacting Fujitsu and Matsushita violated confidentiality and was not
necessary. (Hyatt Answer at 13.)

Both the Fujitsu and Matsushita agreements contained the identical provision
in ,. 7.4 authorizing disclosure of their terms and conditions, including the

6
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Facts:

Facts:

Facts:

Hyatt spin:

Hyatt spin:

Hyatt spin:

payment amOlUlts,to any governmental agency or as otherwise required by ,
law. See Exhibits 4 and 5 to FTB's reply in support of the Discovezy Writ. All'
the FTB did was send a single page letter to each company asking only what
date they wire transferred payments to Hyatt. Id. at Exhibits 6 and 7. Sheila
Cox wrote Mr. Kern on March 1, 1995: "1 need a copy of the bank statement
to detennine the dates that the wire transfers were made." H01531-01538
(Reply Appendix Exhibit 7). She rep,eated that request on March 23, 1995.
H01627.01635 (Reply Appendix Exhibit 8). A formal legal demand for the
infonnation was made on April 11, 1995. PBTK 05789-05798 (Reply
Appendix Exhibit 9). On ApriJ 13, 1995, Mr. Kern finally responded but
provided only the following statement: "Union Bank - Account Name Pretty,
Schroeder, Brue~gman and Clark Client Trust Account." HOl75l'(Reply
Appendix ExhibIt 10). Faced with such an evasive response, Cox wrote
directly to the Japanese companies asking merely what dates they wired their
payments to Hyatt.

An FTB attorney, Anna Jovanovich, allegedly threatened to extort a settlement
from Hyatt as an alternative to the audIt becoming publicly known. (Hyatt
Answer at 14.)

As FTB showed at pages 7-9 of its reply in sl!Pport of the Discovezy Writ, any
settlement would have been a matter of public record requiring disclosure of
Hyatt's name, total amount in dispute; amount of settlement, explanation of
why such a settlement would be in the best interests of the State of California
and an opinion from California Attorney General as to the overall
reasonableness of the settlement. Ca1.Rev. & Tax Code § 19442. Moreover,
Jovanovich had no authority to even negotiate a settlement. Yet, Hyatt claims
she threatened to make Hyatt's audit public ifhe did not settle.

Hyatt provided voluminous credit card receipts to the FTB in response to its
request. (Hyatt Answer at 17.)

The fact is that none of the credit card receipts produced were for the critical
period of September 25 - November I, 1991. Instead, they were all for
periods after that time (Cox Aff. at' 12 & Ex. 12 thereto).

Hyatt claims that the lease was signed on October 8, 1991 and that he resided
there until April 1992. (Hyatt Answer at 17.)

The date of Hyatt's signature on the lease is October 13,1991 (PBTK 06051)
(Re,Ply Appendix Exhibit 4), and Hyatt's representative previously stated
dunng the audit that Hyatt signed the lease on October 13, 1991 and began his
tenancy on October 20,1991. (pBTK 06037) (Reply Appendix Exhibit 4).

Thus, it is Hyatt, not the FTB, who is attempting to "fictionalize" the facts and mislead the

Court, by portraying the FTB' s audit activities in apocalyptic terms. The FTB simply audited Hyatt,

and the basic facts about what the FTB did involving Hyatt do not comport with Hyatt's hyperbole.

The Court should reject Hyatt's "spin" of these basic facts, and Hyatt's attempts to distract the Court

with shrill and false accusations ofFTB bigotry, racism, and institutional evil. The Jurisdictional Writ

is about facts and legal issues. The FTB's petition describes the facts and legal issues accurately.
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Hyatt's rhetoric is misplaced.

2. Hyatt's claim in his Answer that his case "is a tort case,
not a 'tax-related' case is just part of his "spin."

Hyatt's claim in his Answer that his case "is a tort case, not a 'tax-related' case" (Hyatt

Answer at 8) is j ust part of his "spin." Hyatt's own Answer to the FIB's writ petition inexorably links

his claimed run-of-the-mill "tort case" to every taxation "decisionthat the FTB made about him. Hyatt

claims in his Answer that the FTB fraudulently violated a promise to be fair (Hyatt Answer at 3);

litigating this necessarily requires litigation about the fairness or unfairness of the audit and its result.

Hyatt claims that the FTB considered sources it should not have, and disregarded sources it should

have considered (Hyatt Answer at 13-14); these issues also go to the heart oftheFTB's taxation

decisions. Hyatt also claims that the FTB's proposed assessments against Hyatt were attempts at

extortion (Hyatt Answer at 14); litigating this requires detennining whether the proposed assessments

had any basis in fact, again implicating the FTB's underlying taxation decisions. In sum, everything

about Hyatt's case involves the FTB's underlying detenninations about Hyatt's residency, and Hyatt's.

claim that his tort claims are distinct from the California government's taxation decisions is false.

3. Thompsondoes not compel or support denial of the FIB's writ petition.

Hyatt's claim that granting the FTB's writ petition ''would alter [the] well established

precedent [of] State ex reI. Dep 't of Transportation v. Thompson" is also wrong. (Hyatt Answer at

6-7,20-23.) Thompson holds that this Court will not entertain writ petitions concerning denials of

dismissal or summary judgment motions as a "general rule," not as an absolute one. Smith v. Eighth

Judicial Dist. Court, 113Nev. 1343, 1344-45,950 P.2d 280,281 (1997); State ex reI. Dep't Transp.

v. Thompson, 99 Nev. 358, 662 P.2d 1338 (1983). This Court has discretion to entertain any writ

petition, and "[t]he interests of judicial economy," not some blanket ban, "remain the primary standard

by which this court exercises its discretion" to entertain writ petitions concerning denials of dismissal

or summary judgment motions. Smith, 113Nev. at 1344-45, 950 P.2d at 281. Applying this primary

standard, the Court has granted writ petitions similar to the FTB' s where "considerations of sound

judicial economy ha[veJmilitated in favor of granting [them]," including, among other circumstances,

where "an important issue ofIaw requires clarification." [d.; see also Snooks v. Ninth Judicial Dist.

8
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Court, 112 Nev. 798, 799-804, 919 P.2d 1064, 1065-1067 (1996); Harvey Lerer, Inc. v. Eighth

Judicial Dist. Court, 111 Nev. 1165, 901 P.2d 643 (1995); State v. Eighth Judicial Dist. Court, 111

Nev. 1023,899 P.2d 1121 (1995); Lewis v. SecondJudicialDist. Court, 113 Nev. 106,930 P.2d 770

(1997).

The Court's September 13,2000 order directing Hyatt to answer the FTB's writ petition

acknowledges the judicial economy inherent in these writ proceedings. Addressing the jurisdictional

issues in the FTB's Jurisdictional Writ petition now will minimize the risk that a protracted Nevada

trial in this case would be nullified on jurisdictional groWlds after the fact.. Neither the Nevada state

courts nor the FTB should be obligated to commit further resources to this heavily litigated case if this

Court agrees with the FTB that the district court has exceeded its subject matter jurisdiction. Thus,

the interests of judicial economy are served by entertaining this petition, not by rejecting it out of

hand, as Hyatt requests.

In addition, Hyatt's claim that no important issue oflaw requires clatification in these writ

proceeding is incorrect. (Hyatt Answer at 22-23.) The issues of state sovereignty and respect raised

in the FTB's writ petition are ofparamoWlt importance to California, Nevada, and every other state.

This Court has never ruled on the ability of Nevada state courts to hold the California government

liable in tort for California's tax audit activities. This Court has also never published an opinion

addressing the Nevada v. Hall exception concerning another state's exercise of its inherent sovereign

functions. Nevada v. Hall, 440 U.S. 410,424 n.24 (1979). Only two reported Nevada opinions-

Mianecld (which itself was a writ proceeding) and Hernandez v. City of Salt Lake - cite Nevada v.

Hall, and neither opinion includes an analysis of this important exception. Mianecki v. Second

Judicial Dist. Court, 99 Nev. 93,658 P.2d 422 (1983); Hernandez v. City of Salt Lake, 100Nev. 504,

686 P.2d 251 (1984). These important issues are integral components of the FTB's writ petition, and

the time to resolve these important issues is now.

The FTB's writ petition challenges the trial court's subject matter jurisdiction, which is exactly

what writ proceedings are for. See Nev. Rev. Stat. 34.320 (a writ of prohibition "arrests the

proceedings of any tribunal ... exercising judicial functions, when such proceedings are without or

in excess ofthejurisdiction of such tribunaf' (emphasis added». The fact that the FTB's challenge

9
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I involves constitutional limitations only makes these writ proceedings more appropriate and important.

2 Watson v. Housing Authority of City of North Las Vegas, 97 Nev. 240, 242, 627 P.2d 405, 406-07

3 (1981) (under Nev. Rev. Stat 34.320, ''jurisdiction has a broader meaning than the concept of

4 jurisdiction over the parties and subject matter: it includes constitutional limits.") Hyatt's claim that

5 the Court should summarily reject the FTB' s writ petition, allow a lengthy trial in district court, and·

6 then consider these important jurisdictional issues only on appeal, is contrary to tbis Court's

7 established practice, judicial economy, and common sense. The Court should reject Hyatt's argument

8 that Thompson requires that this case proceed to trial without resolution of the FTB's writ petition.

9 4. Hyatt confuses subject matter jurisdiction with personal jurisdiction.

lOOn multiple occasions in his Answer, Hyatt has confused subject matter jurisdiction with

11 personal jurisdiction. Hyatt Answer, pages 2 and 67-73. Hyatt's basic argument is that because FTB

12 agents entered Nevada during their investigation, the district court has personal jurisdiction over FfB.

13 Since it has personal jurisdiction, Hyatt concludes the district court must be able to hear all of his

14 "tort" claims - even those based on events that occurred outside Nevada. In a real sense, Hyatt

15 argues without any authority that since the FTB answered Hyatt's First Amended Complaint,

16 California, a sovereign state in our system of cooperative federalism, inexplicably waived its

17 sovereign immunity to suit and conferred onto Nevada subject matter jurisdiction over its internal

18 constitutional and governmental functions. By arguing notions such as, "personal jurisdiction",

19 "splitting causes of action", and "tort", Hyatt is vaulting form over substance. This lawsuit is about

20 the administrative finding that Hyatt was a California resident from 1991 to 1992 and that he owes

21 California substantial personal income taxes.

22 The district court previously ruled that it did not have subject matter jurisdiction over

23 California's tax process. Hyatt did not object or seek review this ruling and presumably it is the law

24 of the case. Hyatt's response to the dismissal was to reinvent his tax-related claims and dress them

25 up as tort actions. Because the claims constitute a collateral attack on California's taxing process they

26 are beyond the jurisdictional authority of Nevada's district court

27 Furthermore, Hyatt avoided removal to federal court by conceding that his claims were based

28 solely upon Nevada common law tort theories. See pages 19-20, supra. Hyatt also avoided removal

10
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the Nevada district court.

none justifies this Court ignoring California's immunity and administrative exhaustion laws.

outside Nevada. See e.g., Breliant v. Preferred Equities Corp., 112 Nev. 663, 668-69,918 P.2d 314

5. Hyatt's Full Faith and Credit analysis is flawed.

Nel'ada v. Hall confirms, rather than rejects, the validity of the FTB's Full Faith
and Credit argument.

A.

Hyatt's response to the FTB's request for dismissal based on Full Faith and Credit principles

is similarly unpersuasive. Hyatt's Full Faith and Credit argument contains many components, but

of action. As pointed out by the United States Supreme Court in Nevada v. Hall 410 U.S. 421 (1978),

of his tax case against California as a tort constitutes an impermissible and constitutionally barred

collateral attack on another state's taxing authority which is beyond the subject matter jurisdiction of

subject matter jurisdiction precludes the district court from adjudicating Hyatt's remaining tort causes

collection. Regardless of whether the district court has personal jurisdiction over FTB, the lack of

Simply put, the district court does not have subject matter jurisdiction over Hyatt's causes of

action against California for engaging in its legitimate administrative function of tax assessment and

Hyatt is therefore judicially estopped from now attempting to litigate FTB actions that took place

(1996).

"a judgment entered in on State must be respected in another provided that the first State had

jurisdiction over the parties and the subiect matter." (Emphasis added.) Thus, Hyatt's restatement

by limiting his tort claims to ,onlywhat FTB did in Nevada:

. . . at issue are certain events, i.e. torts, which occurred during the FTB 's surreptitious
investigations of plaintiff in Nevada. (April 6, 1998 Surreply to FTB's Reply to
Plaintiffs Opposition to Motion to Quash Service of Process at page 4, lines 20-21);

Plaintiff now seeks relief for the FTB' s past tortious activities against him in Nevada.
(ld. at page 12, lines 10-11);

Plaintiff ... requests ... that this Court exercis.ejurisdiction over the FTB so that it
will be required to answer for its tortious conduct committed against a Nevada resident
in Nevada. (ld. at page 13, lines 10-12).
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1 Full Faith and Credit argument is a direct product of Nevada v. Hall and its progeny. The Supreme.

2 Court in Nevada v. Hall noted that its Full Faith and Credit holding allowing a private plaintiffs

3 California lawsuit against Nevada over a California traffic accident "poses no substantial threat to our

4 constitutional system of cooperative federalism." Nevada v. Hall, 440 U.S. at 424 n.24. The Supreme
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Court also noted that it had no occasion to consider whether other state policies not involved in car

accidents "might require different analysis or a different result." [d. The Supreme Court further

indicated that suits interfering with a state's'''capacity to' fulfill its own sovereign responsibilities"

were the types of cases that might require this different analysis and result. Id. A variety of courts

have dismissed lawsuits against sister states on the baSis of this language in Nevada v. Hall. (See

Jurisdictional Writ at 27-29 (citing cases).) Thus, Nevada v. Hall confinns, rather than rejects, the

viability of the FTB's Full Faith and Credit argument.

B. Mianecki does not address the Nevada v. Hall exception and concerns a far
different type of case.

Hyatt next claims that Mianecki v. Second Judicial Dist. Court disposes of the FTB's Full

Faith and Credit argument. (Hyatt Answer at 24.) But neither Mianecki nor any other reported

Nevada case discusses the Nevada v. Hall exception that the Court should apply here. See Mianecki

v. Second Judicial Dist. Court, 99 Nev. 93, 658 P.2d 422 (1983). Furthermore, Mianecki involved

a Wisconsin parolee's criminal conduct in Nevada, and two negligence claims for failure to act in

Nevada: (1) Wisconsin's failure to warn Nevada citizens in Nevada of a sex offender's propensities,

and (2) Wisconsin's failure to supervise the sex offender while he was within Nevada's borders.

Mianecki, 99 Nev. at 95,658 P.2d at 423. Hyatt has no similar claims here, and what Hyatt wants to

litigate implicates virtually every facet of the Californiagovemment's taxation decisions and actions

involving Hyatt, whether those decisions and actions involved Nevada or not. (See Jurisdictional Writ

at 17-18.) Thus, Hyatt's case, unlike Mianecki, is not about mere "injurious operational acts

25 committed within [Nevada's] borders by employees of sister states." Mianecki, 99 Nev. at 98, 658

26 P.2d at 425. Mianecki held that Nevada's interest in protecting its citizens from such acts outweighed

27 Wisconsin's interests in immunity, id., but Hyatt's case about the California government's taxation

28 process - a core sovereignty issue - is far more expansive than a case about such limited acts. These
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considerations require "a different analysis [and] a different result" ,than Mianecki in this case ..

Nevada v. Hall, 440 U.S. at 424 n.24.

In Mianecki, this Court also said Nevada has "a paramount interest in protecting its citizens

from individuals who have been convicted of criminal offenses." Mianecld, 99 Nev. at 97,658 P.2d

at 424. But in this case, unlike Mianecld, Hyatt has failed to articulate a cognizable .Nevada policy

or paramount interest that requires protection. Just saying, as Hyatt has said, that Nevada has a

paramount interest in protecting its citizens from governmental tort damage is not enough. Like

California's immunity laws, Nevada's immunity laws shield N.evada from governmental tort liability

for a broad variety of acts. In the area of gaming regulation, the Nevada government function most

analogous to California's taxation function, Nevada's immunities are even broader by virtue of the

broad waivers that applicants sign, as Hyatt hintselfnotes. In addition, even in those areas where

Nevada has waived its immunity to civil liability, Nevada has limited the compensatory 'damages

recoverable from the Nevada government to $50,000, and altogether barred the imposition of punitive

damages. Nev. Rev. Stat. § 41.035; accord Cal. GoV'l Code § 818 (California government immunity

from punitive damages).

These protections of the Nevada government evidence that there is no Nevada policy that

justifies continuation of Hyatt's Caseagainst the California government. They do so by indicating that

not every governmental act has a remedy, and that Nevada government acts like the FTB's acts do not

give rise to Nevada government liability. Even if such acts by the Nevada government would give

rise to Nevada liability, Nevada's laws would insulate Nevada government from a large compensatory

damage award, and from any punitive damage award at alL

Given these considerations, the unfairness of Hyatt's interpretation of Mianecki is readily

apparent. Hyatt's interpretation ofMianecki, if accepted, would allow Nevada state court litigation

whenever Nevada residents are the subjects of a California administrative investigation, because the

. rights of Nevada citizens are always involved in such cases. Hyatt's interpretation ofMianecld, if

accepted, would also allow Nevada courts to ignore California's own laws, apply only Nevada's law

regardless of where the California government's conduct occurred, and hold the California

government liable for an unlimited amount of compensatory and punitive damages, even though the
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California government is immune under its own laws, and Nevada law would either bar or shmply.

limit recovery if the conduct involved a Nevada government agency.

Hyatt's interpretation of Mianecki is especially unfair since California offers aggrieved parties

judicial and administrative forums in California in which to bring complaints against California's

taxing authorities, For instance, California law includes a statutory remedy for the FTB's reckless

disregard of its policies and procedures, a remedy limited to California's own courts:

If any officer or employee of the board recklessly disregards board
published procedures, a taxpayer aggrieved by that action may bring an
action for damages against the State of Cahfomia in superior court.
Cal. Rev. & Tax. Code § 21021(a) (Emphasis added).

Given such statutory remedies in California's own cow1s (see page 19, infra), Hyatt should not be

allowed to pursue a Nevada common law tort action involving taxation, which is expressly barred

under California immunity and administrative exhaustion laws. Mianecki does not hold to the

contrary, and no Nevada policy interest justifies allowing Hyatt to proceed.

C. Hyatt's intentional tort and operational act arguments miss the point.

Hyatt's Full Faith and Credit argument continues with a lengthy analysis of Nevada immunity

laws, concluding that the FTBshould be denied irnmun!tybecause Nevada would permit itself to be

sued for "operational" conduct and "intentional torts," (Hyatt Answer at 23-37.) But Hyatt's claim

that Nevada's immunity laws generally do not immunize such conduct is not evidence that applying

California's immunity and administrative exhaustion laws to this case would violate Nevada public

.policy. Hyatt ignores that Nevada has no personal income tax, and therefore no reason to conduct

residency tax audits of individuals. Since Nevada has no personal income tax, the Nevada Legislature

has never had to consider whether it would permit the State of Nevada to be sued for "deficient

operational acts" or "intentional torts" involving personal income tax administration. Furthermore,

in the area of Nevada gaming regulation, which involves government investigations analogous to

California tax audits, distinctions among "operational" acts, "discretionary" acts, and "intentional

torts" have substantially less meaning, given the broad waivers that gaming applicants sign.

Moreover, the distinctions among such acts have nothing to do with the administrative exhaustion

laws cited in the FTB's petition, and Hyatt raises no genuine dispute that California's and Nevada's
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laws regarding administrative exhaustion are substantially the same. Accordingly, the distinctions :in.

Nevada's general immunity laws among "discretionary acts", "operational acts", and "intentional

torts" are not reasons to deny Full Faith and Credit to California's specific immunity laws regarding

taxation, or to the California administrative exhaustion laws with which Hyatt did not comply.

In any event, Hyatt's assertions that the FTB acts about which he complains were

"operational" and "intentionally tortious" are unfounded. As the FTB described in its petition,

California law gave the FTB a wide range of powers to conduct audits like the Hyatt audits, and left

the details of those audits to the FlU's discretion. (Jurisdictional Writ at 34-35.) Where statutory

provisions entrust authority and discretion to a coordinate branch of government, actions taken under

those statutes are generally ruled discretionary, not operational. See, e.g., Becerra v. County of Santa

Cruz, 68 Cal. App. 4th 1450, 81 Cal. Rptr. 2d 165 (1998) (county social services department held

immunized for placement and supervision of foster child who was later murdered, under statues

entrusting department employees with authority and discretion to analyze dependent child's needs and

interests).

Here, the FTB acted under authority of such statutes, which entrusted the FTB with the

authority to determine how to conduct the Hyatt reside~cy audits, and indeed to ''prescribe all rules

and regulations necessary" for the enforcement of California's personal income tax laws. Cat. Rev.

and Tax Code § 19503 (emphasis added); see also Jurisdictional Writ at 35. Under the FTB's own

rules and regulations, the details of hoW FTB auditors proceeded involving Hyatt were left to the

auditors' discretion. (Jurisdictional Writ at 35.) Just because the FTB promulgated rules for the

auditors to follow during audits does not mean that their acts were ··operational." All government

actors, even discretionary actors, are subject to some rules from some source, whether statutory,

regulatory, or otherwise.

In addition, Hyatt's characterization of the FTB's conduct as "intentionally tortious" proves

nothing. Neither the FTB's "intent" to perform each step of its audits, nor Hyatt's labeling of the

FTB's conduct as ··intentionally tortious," transmutes that conduct into an intentional tort. See

Conway v. Circus Circus Casinos, Inc., - Nev. -, 8 P.3d 837, 840 (2000) ("Simply labeling an

employer's conduct as intentional ... " does not turn that conduct into an intentional tort.) An
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intentional tort requires facts showing a deliberate intent to bring about injury, (id.), but Hyatt has ..

neither plead nor presented facts suggesting any such deliberate intent here. To the contrary, Hyatt's

pleading simply shows that the FTB conducted a residency tax audit for tax year 1991 and. at Hyatt's

request, applied the results of the 1991 audit to the 1992 tax. year. The FTB subsequently issued

proposed California tax assessments for tax years 1991 and 1992 against Hyatt that he vehemently

opposes. The facts properly in evidence show that Hyatt's evasions and the need to check his change

of residency claim, not governmental malice, were why the FTB took the actions and made the

minimal information disclosures that it did. Hyatt's evasions, and the facts prompting a need to check,

included: (1) unsatisfied infolmationrequests,to Hyatt; (2) Hyatt's multiple claimed move dates; (3)

credit card statements showing dining charges almost exclusively in California in late 1991 and early

1992; (4) a Las Vegas apartment lease with a start date weeks after Hyatt's claimed move. with no

explanation of where Hyatt lived in the interim; and (5) patent license agreements executed after

Hyatt's claimed move listing his California mailing address. (See App. Ex. 7 at 6-9 (citing evidence

in App. Ex. 8, Cox. Aff.).)

Thus, there is nothing about the FTB's conduct, or Nevada's own immunity laws, that justifies

denial of Full Faith and Credit to California's immunity and administrative exhaustion laws in this

case.

D. Hyatt's cursory discussion of California's immunity and administrative
exhaustion laws does not demonstrate that Hyatt's case should proceed.

Hyatt next argues that even California law, specifically California Government Code section

860.2, does not accord the FTB the immunity that it asserts, as it only provides immunity in regard

to "instituting" a tax proceeding. (Hyatt Answer at 36.) But Hyatt is only reading the first half of the

statute, which in its entirety immunizes all FTB acts or omissions concerning the application of

California's tax laws:

Neither a public entity nor a public employee is liable for an injury caused by:

(a) Instituting any judicial or administrative proceeding or action for or
incidental to the assessment or collection of a tax. .

(b) An act or omission in the interpretation or application of any law
relating to a tax. Cal. Gov't Code § 860.2.
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By its own terms, this statute covers far more than the FTB "instituting" a tax proceeding. Id.

The statute immunizes the FTB from liability for all of the acts or omissions of its employees

concerning their application ofCalifomia's tax laws, which are the only types of acts or omissions that

Hyatt alleges here. CAppoEx. 4 p.2,14 (Hyatt First Am. CompI.) (Alleging that all claims concern

acts ofFTB employees ''within the course and scope of their employment"). The FTB's immunity

WIderthis statute is not dependent on whether its employees' acts were operational or discretionary,

even if the FTB's acts here were operational (which they were not). Cal. Gov't Code § 860.2;

Mitchell v. Franchise Tax Bd., 183 CaI. App. 3d 1133, 228 Cal. Rptr. 750 (1986) (finding FTB

immune under this section in tort action without consideration of any discretionary/operational

distinction). The FTB,s immunity WIderthis statute is also not dependent on any distinction between

intentional and other torts, even if the FTB's acts here could be construed as intentional torts (which

they cannot). fd.; see also Gates v. Superior Court, 32 Cat. App. 4111 481,510,38 Cat. Rptr. 2d 489

(1995) ("[U]nless an immunity otherwise provides, the [California] govenunental tort immunities

apply to intentional tortious conduct."); Cal. Gov't Code § 818.8 (immunizing the California

government from all intentional or negligent misrepresentation claims for damages, such as those in

Hyatt's complaint). Instead, the FTB's immunity Wlder this statute depends on the subject matter of

the acts (application of California's tax laws), and that subject matter is precisely what Hyatt

complains about here.!

Predictably, Hyatt also cites to what his counsel (not the FTB's counsel) called "loopholes"

in California's immunity laws during the dismissal/summary judgment hearing in the district court.

But as the FTB noted in its writ petition, none of these "loopholes" has any application to Hyatt's

common law tort case. (Jurisdictional Writ at 24-25.) Furthermore, Hyatt's Answer contains no

1 While this subject-based approach in California Government Code section 860.2 may be
different from the discretionary/operational approach of Nevada's immunity laws, this does not mean
that the two states' immunity laws conflict in the context of this case. & described supra: (1) the
Nevada legislature has never had to consider an immunity law concerning personal income tax
administration activities; (2) the discretionary/operational distinction has far less meaning in the
analogous Nevada gaming regulation context, and (3) the FTB's actions in this case were not
"operational" in any event.
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persuasive authority that he was excused from the claims filing requirements ofCalifomia Tort Claims, '

Act, which are a jurisdictional prerequisite to a damages action for "any .... injury for which the

State is liable." Cal. Code Regs .. tit. 2, §630(h) (emphasis added),' see also Cal. Govt. Code §905.2;

Jurisdictional Writ at 24-25. Hyatt's suggestion that this blanket rule does not apply because his

California tax protest is not an "administrative proceeding," (Hyatt Answer at 66-67), is a non-

sequitur; the Tort Claims Act requires claims filing no 'matter how Hyatt characterizes the protest .

Thus, there is no real question about whether application of California's immunity and

administration exhaustion laws immunize the FTB from Hyatt's common law tort case. If this Court

applies those laws, Hyatt's case in Nevada is over. This Court should apply those laws as a Full Faith

and Credit matter.

Applying these California laws would be fully consistent with the general rights and

immunities of taxing agencies. Federal and state courts have long recognized the concepts of absolute

and/or qualified immunity for the acts of governmental agencies and their personnel See, e.g., Barr

v. Matteo, 360 U.S. 564, 571-72 and 576 (1959); Tenney v. Brandhove, 341 U.S.367, 377 (1951).

In addition, because taxation is such a vital governmental function, a state may limit suits arising out

of its exercise of the taxation power to its own courts. Kennecott Copper Corp. v. State Tax Com.,

327 U.S. 573, 579-80 (1946) (statute authorizing "an action in any court of competent jurisdiction"

for return of taxes paid under protest limited such actions to Utah's own courts); Smith v. Reeves, 178

U.S. 436, 438-39, 441 (1900) (suit in federal court against California's Treasurer for illegal

assessment of taxes by State Board of Equalization was barred because California consented to such

a suit only in its own courts). There is also no basis for Hyatt's suggestion that recognizing FTB's

immunity in this case will somehow result in a new legal principle that will subject Nevada citizens

to sinister acts of sister states as Hyatt argues. Just because Nevada courts have no authority to

adjudicate Hyatt's tort claims, does not mean that Nevadans generally are without legal remedy in

California for alleged FTB wrongdoing. See, e.g., Cal. Rev. & Tax. Code § 21021.

II

II

II
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Hyatt's argument that the FTB violated its own "policies, procedures, and regulations," and

thus must be barred from relying on any California laws in this case, is also wrong. Even if these

supposed violations proved that the conduct of FTB auditors involving Hyatt was "operational"

(which they do not), it does not follow that any Nevada public policy requires denial of Full Faith and

Credit to California's immunity and administrative exhaustion laws. As described supra at page 14,

Nevada has never had to consider what immunity it would allow concerning tax activities like the

FTB's in this case, because Nevada has no personal income tax. In the analogous area of Nevada

gaming regulation, Nevada has particularly broad immunities, given the broad waivers that gaming

applicants sign. In addition, the operational/discretionary distinction has nothing to do with Hyatt's

indisputable failure to comply with California's Tort Claims Acts. The FTB's acts involved tax

administration, a function essential to California's existence. Allowing this suit to proceed would

interfere with this inherent sovereign function of California, for all of the reasons stated in the FTB's

petition.

Moreover, California has an express statutory remedy for any possible violation of FTB

policies and procedures. Cal. Rev. & Tax. Code § 21021. Subsection (a) is a limited statutory waiver

of California's sovereign immunity for claims arising out of reckless disregard ofFTB published

procedures. The statute expressly limits actions arising from such conduct to California's own

superior courts. Id. ("If any officer or employee of the board recklessly disregards board published

procedures, a taxpayer aggrieved by that action may bring an action for damages against the State of

California in superior court.") (Emphasis added).

Such language is not a waiver of sovereign immunity that allows Nevada courts to exercise

subject matter jurisdiction over Hyatt's case. The language of Section 21021 is more specific than

that found in Kennecott Copper Corp., eited supra at page 18, and Nevada does not even have a

"superior court." In addition, the process of superior courts in California is limited. to the State of

California, see Cal. Civ. Proe. Code § 71, and other California statutes specifically refer to courts of

other states. See Cal. Rev. & Tax Code § 31; Cal. Civ. Proc. Code § 1913. Hyatt has no right to
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E. Hyatt's analysis of the FTB's policies, procedures, and regulations dpes Dot
justify denying Full Faith and Credit to California's laws.
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proceed with his Nevada common law tort action involving California's ''policies, procedures, and

regulations" where he had an available statutory remedy in California

As previously discussed at pages 24-25 of the Jurisdictional Writ, at oral argument before the

district court, Hyatt argued that three other "loopholes" in California's sovereign immunity laws

allowed Nevada courts to hear his case: 1) privacy rights under the California Constitution; 2)

California's Information Practices Act; and 3) a claimed exception to governmental immunity for

breach of contract. App. Ex. 16 at 30-34 (Tr. of Proceedings). But, Hyatt's claims are for Nevada

common law torts, not for violation of the California Constitution, any California statute or any

California contract law. In fact, Hyatt avoided removal to federal court by conceding:

"The action is based entirely on Nevada law." (App. Ex. 14, FTB
Reply Ex. A (plaintiff's Motion to Remand) at p. 19, lns. 2-3.
(Emphasis added).

"His causes of action are grounded in the law of the State of Nevada.
His tort claims speak: for themselves as cause of action recognized
under Nevada law." ad. at p. 22, lns. 17-18). (Emphasis added).

In any event, what is significant is that Hyatt now admits in his Hyatt Answer that he has

remedies in California. "California's Constitution, California's privacy act, and the California

Taxpayer Bill of Rights all forbid the FTB from engaging in the coriduct now alleged by Hyatt .. ".

(Hyatt Answer at page 36, line 20 - page 37, line 1.) "California law provides remedies,

constitutional and statutory as opposed to common law, through which an individual may obtain

redress for injuries stemming from conduct akin to the FTB's actions in this case," (Hyatt Answer

at page 56, lines 10-12).

In footnote 123 at page 37 of his Answer, Hyatt even quotes the California Infonnation

Practices Act (Cal. Civ. Code § 1798 et seq.) as allowing suit against California to be brought in "any

court of competent jmi.sdiction" That, of course, is the same phrase that the U.S. Supreme Court held

inKennecott Copper limits suits to a state's own courts. When Cal. Civ. Code § 1798 is considered

in conjunction with Cal. Rev. & Tax Code § 21021 and Kennecott Copper, Hyatt's exclusive remedy

was a statutory action in California's own courts, not a common law "tort" action in Nevada.

That California can limit suits against it concerning taxation to statutory proceedings in

.California's own courts can be easily understood by analogy to federal law:
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The IRS and individual IRS agents are entitled to immunity when, in
the course of collecting income taxes or enforcing income tax laws,
IRS personnel allegedly commit torts. As in Hyatt's case, the actions
complained of often occur during the course of an investigation to
determine tax liability. Where such actions are based on common law
tort or involve the imtiation or continuation of proceedings subj ect to
further agency adjudication, the IRS and the federal government are
protected by sovereign immunity and individual agents are entitled to
official immunity. See, e.g., Stankevitz v. IRS, 640 F.2d 205 (9th Cir.
1981); Zimmerman v. Spears, 428 F. Supp. 759, 762 (W.D. Tex. 1977),
affd 565 F.2d 310 (sm Crr. 1977); McKenzie v. Moeller, 1976 U.S.
Dist LEXIS 14610 (E.D. Wis. 1976).

Even actions for wrongful publication to third parties of information
regarding a person's failure to pay federal income taxes has been
barred against IRS agents based upon their official immunity. See,
e.g., Downey v.Nix, 1977 U.S. Dist. LEXIS 16276 (N.D. Ga. 1977).

IRS a~ents are also immune from suits in which it is alleged that taxes
were Improperly assessed. See, e.g., Johnson v. District Director of
IRS, 1976 U.S. Dist. LBXIS 12148 (N.D. Ga. 1976).

Hyatt's argument that federal courts have not granted IRS immunity
for alleged torts committed during an audit is not supported by any
reported case; the cases he cites are based on statutory claims not
common law torts. For eXllll1;ple,Hyatt cites to pages 127-28 of a book
entitled "Invasion of Privacy' by Louis R. Mizell as evidence that the
ms has been held liable for invasion of privacy. That case, however,
is reported as Ward v.United States, 973 F. Supp. 996 (0. Colo. 1997)
and Involved statutory claims, not common law tort claims.

Federal law is clear: the United States retained its sovereign immunity
(i.e. privilege) against tort claims that arise out of the conduct of an
IRS audit; Congress waived sovereign immunity and created a
statutory right to sue for improper conduct in the collection of a federal
tax; but retained sovereign immunity against suits seeking money
damages based upon illegal determination of a federal tax obligation.
Title 26 U.S.C. S 7433; Miller v. United States, 66F.3d 220,222-23
(9th Cir. 1995), cert. denied 517 U.S. 1103.

Just as Congress waived the federal government's sovereign immunity and created statutory

•

•

remedies for federal taxpayers who allege improper (i.e. "tortious") conduct by IRS agents under 26

U.S.C. § 7433, so too California has created a statutory remedy which limits damage actions against

the FTB concerning taxation to California's own courts under Cal. Rev. & Tax Code § 21021.
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25 In any event, the acts ofFTB's employees did not violate any policies or procedures of the

26 FTB. California law expressly authorizes disclosure of identifying information to third parties during

27 an audit:

28 A return or return information may be disclosed in an judicial or
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administrative proceeding pertaining to tax administration, if any of the
following apply:

(a) The tax(>ayeris a party to the proceeding, or the proceeding arose
out of> or In connection with, determining the taxpayer's civil or
criminal liability .... Cal. Rev. & Tax. Code § 19545.

See also Franchise Tax Bd. v. Superior Court, 164 Cal. App. 3d 526,537,210 Cal. Rptr. 60S (1985)

(FTB investigations regarding tax liability matters are "administrative inquiries"); cf. Norman E,

Duquette Inc. v. Commissioner of Internal Revenue, 110 F.Supp.2d 16,20 (D.C. Cir. 2000) (audits

are administrative proceedings under virtually identical federal statute.). The FIB auditor disclosures

of minimal identifying information about Hyatt to third parties in the course of the FTB's audits was

fully consistent with this law, and with the FTB's ''policies, procedures and regulations." The.

infonnation disclosed to third parties at most revealed Hyatt's name, address, social security number,

and selection for audit.

F. Hyatt's analysis of the Nevada v. Hall exception is designed to mislead.

Hyatt's claim that the "so-called exception to Nevada v. Half' has no application to this case

is structured as if Hyatt's own California tax protest is the only California "sovereign responsibility"

that could conceivably be threatened by Hyatt's lawsuit. Nevada v. Hall, 440 U.S. at 424 n.24. But

allowing this action to proceed has had, and would have, effects not only on the protest process, but

on many other components of California's residency audit program as well. Hyatt's case has already

consumed hundreds of hours of otherwise productive auditor time in depositions by Hyatt's counsel.

In addition, the district court's December 21, 1999 protective order that is the subject of the FTB's

Discovery Writ purports to preclude FTB from using evidence that the FTB develops during the

defense of this case in the Hyatt protest, unless the FTB goes through procedures imposed by the

Nevada court. Furthermore, the detrimental effects of Hyatt's lawsuit that are descnbed in the FTB's

Jurisdictional Writ are not exclusive. Hyatt's case, if allowed to proceed, would also do the following:
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Chill the FTB' s performance of its public duties, setting a precedent for
protracted Nevada litigation whenever the FTB requests information
from Nevada sources in a residency audit;

Effectively preclude FTB from conducting audits in Nevada without
some unspecified prior approval of Nevada courts or agencies (see
Hyatt's FIrStAmended Complaint C"FAC") at" 22 and 32);
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Hyatt argues that the FTB has not provided the requisite proof that his lawsuit interferes with

the FTB's capacity to fulfill its sovereign taxation responsibilities. (Hyatt Answer at 49-51.) But all

of the above effects can be divined from the record, and from ordinary common sense. Hyatt's lawsuit

does interfere with the FTB's capacity to fulfill its sovereign taxation responsibilities, and would do

so even more if allowed to proceed. This militates in favor of this Court applying California's

immunity and administrative exhaustion laws and ending this case.

G. The Supreme Court's recent sovereign immunity cases fully support the FTB's
mandamus petition.
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DiscoUrage FTB from approaching or questioning neighbors,
businesses, governmental officials or others in Nevada who may have
pertinent information concerning long-time California taxpayers'
claims of change of residency to Nevada (FAC 134);
Deter the FTB from using a person's name, address and social security
number to identify that person during an audit due to the risk of
litigation (FAC ~~35,41,42 and 62);

Deter the FTB from sendin~ its standard "Demand for Information"
form and other requests for mfoimation into Nevada (FAC ~ 46, 55,
56, and 62);

Set a precedent that merely telling a third party FTB is auditing a
person - and therefore is seeking information - could be tortious
(FAC'~ 34, 46 and 47);

Militate in favor of the FTB conductin~ residency audits in total
secrecy, rurming the risk that the FrB Will not uncover all relevant
facts;

Allow the person being audited to control the audit process as well as
the decision-making process; and

Impose a fiduciary obligation (FAC , 71) between FTB and California
taxpayers who claim to move to another state (FAC160), even though,
as a matter of law, no such fiduciary relationship exists. (Schaut v.
First Federal Savings &Loan Ass 'n of Chicago, 560 F. Supp. 245,246
(N.D. Ill. 1983), appeal dismissed without opinion, 735 F.2d 1366 (7th
Cir. 1984».

25 Hyatt is correct that none of the Supreme Court's recent sovereign immunity decisions

26 expressly overrule Nevada v. Hall. But as the FTB described at pages 29-30 of its petition, these cases

27 confirm that the Nevada v. Hall exception should apply fully to this case. The Supreme Court's recent

28 cases reflect an ever-increasing respect for sovereign dignity, an expansive view of sovereign
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immunity, and an unwillingness to intrude on a state's own sovereign duties. In so doing, they'

underscore the importance of the Nevada v. Hall exception, counter Hyatt's claim that the exception

is not viable, and compel application of that exception to this case.

6. Hyatt's choice of law analysis is similarly flawed.

Hyatt's claim that Nevada v. Hall andMianecki conclusively prove that California laws should

not be applied as a Constitutional Choice of Law matter'is wrong. The FTB's petition descnbes fully

how fairness and the parties' expectations compel application of California's immunity and

administrative exhaustion laws. (See Jurisdictional Writ at 30-32.) If these laws are not applied, and

this case is not dismissed, Nevada courts and juries would effectively regulate California's tax

collection process. At the same time, applying California law is not unfair, since Hyatt admittedly .

was a long-time resident who enjoyed the benefits and privileges of living in California for many

years while he developed his computer technologies. Hyatt also was, and still is, pursuing his

California remedies as to the audit and to his tax liability.

In contrast, what would be patently unfair is to treat California's immunity and administrative

exhaustion laws as if they do not exist in this case, merely because Hyatt allegedly crossed the

California state line into Nevada. Fully 96.8% of the FTB's audit man hours involving Hyatt were

expended in California, and only 3.2% in Nevada.2 All decisions to propose additional assessments

against Hyatt were made in California, and all administrative review occurred in California. The audit

activity and administration was done by the California government, and Hyatt is pursing his

administrative remedies and review in California at the present time. California law also provides

various statutory remedies in California's superior courts for certain improper FTB conduct causing

injury. Given these considerations, it is patently unfair and contrary to expectations to view all of the

FTB's conduct in this case solely through the lens of Nevada law.

2An analysis of the man hours related to the audit itself, exclusive of administrative review
by the FTB protest office (the first stage of review), was 624 total man hours. The number of man
hours allocated to any activity in Nevada (less than three business days) was approximately 20 man
hours. (Affidavit of Sheila Cox, 0005-11 at '1[34). The ratio of California man hours to Nevada man
hours was 624 to 20, or 96.8% to 3.2%.
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7. Hyatt's comity analysis is unpersuasive.

At pages 56-63 of his Answer, Hyatt argues that comity does not "require" Nevada to defer

to California in this case. But the issue before this Court is not whether comity "requires" Nevada

to defer to California (as Hyatt states the issue). Instead, the issue is whether Nevada should grant

comity to California.

As described supra at pages 12-14, Nevada has no policy interest that justifies allowing

Hyatt's case to proceed. To the contrary, as described at pages 35-37 of the Jurisdictional Writ,

Nevada has a special interest in extending comity to the FTB in this case. Mianec/d directs the Court

to detennine if Nevada would pennit itself to be sued if the FTB was a Nevada agency. Mianecki,99

Nev. at 96-97,658 P.2d at 424. Accordingly, this Court should not deny comity without first deciding

that a Nevada agency doing what FTB did would be subject to Hyatt's tort claims. That means

whatever this Court allows the district court to do to the FTB in this case, it will be doing to Nevada's

own agencies that conduct interstate in~estigations, especially the State Gaming Control Board

("GCB") and the Nevada Gaming Commission ("Commission").

The FTB explained in its Jurisdictional Writ how the breadth and scope of the public duties

of the Nevada gaming authorities to investigate and protect the State's primary tax source is not

limited to gaming licensees or applicants, but also includes the power to investigate third parties, and

is not limited to Nevada's territorial boundaries. The GCB sends its agents and investigators all

around the country, even all around the world, to conduct the investigations the aCB itself deems

necessary to perform Nevada's inherent sovereign function of regulating the Nevada gaming industry

and protecting Nevada's revenues. If Nevada declines to extend comity to California in this case,

which is based upon an FTB tax audit, then other forums will be more likely to deny comity to Nevada

in similar tort suits against the GCB for doing its job.

Hyatt argues that the potential impact of this case upon Nevada's own agencies, especially the

GCB and Commission is misleading. (Hyatt Answer at pages 60~63.) But Hyatt's argument reflects

a serious lack oflmowledge ofthe GCB's public duties, and no concept at all ofthe potential impact

of this case on Nevada's own inherent sovereign responsibility to regulate the gaming industry and

protect state revenues.
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At pages 60-63 of his Answer to the Jurisdictional Writ, Hyatt challenges the FTB's· analogy

to the GeB on the grounds that:

"the inquiry and investigative powers of Nevada's gaming agencies are based on the
express request, consent, and authorization of the applicant." Hyatt Answer at p. 60,
lines 11-12, emphasis in original.

But while applicants for gaming licenses sign application forms consenting to GCB

investigations, third parties who become the subject of GeB investigation do not sign such forms

(unless they decide to file an application after being called forward for ~ fmding of suitability). Yet,

the GCB has full and complete authority to investigate non-applicant third parties in order to carry out

the GCB's public duty of regulating the Nevada gaming industry and protecting state revenues.

Indeed, under Hyatt's limited view of the GeB's investigative powers, those organized crime figures

from around the country who are currently in jail for having hidden interests in Nevada casinos and

skimming gaming revenues would be surprised to hear the GeB never had the authority to investigate

them because they did not file gaming applications. See generally, United States v.De Luna, 763 F.2d

897 (8th eir. 1985), cert. denied, 474 U.S. 980. Perhaps the GeB itself would be even more surprised

to learn that its investigative powers are limited to only those who file applications for licensure and

consent to GCB investigations.

Hyatt's argument at pages 61-62 that a Nevada gaming license is a privilege is completely

nonsensical. Because Hyatt claimed a change of residency in his 1991 California state income tax

return, FTB had a public duty and was privileged to conduct an audit of claim. See, _cases cited at

pages 5-6, supra.

Finally, at pages 62-63 of his Answer, Hyatt argues that the GeB does not commit torts in

other states because gaming applicants consent to investigation. The GCB investigates third parties

wherever and whenever the Nevada gaming authorities themselves decide it is in their public duty to

do so. The GeB conducts interstate (and international) investigations just like the FTB conducted a

tax audit, part of which was done in Nevada. As previously shown, FTB conducted an audit, not a

tort. Nevertheless, Hyatt has been able to drag the FTB through nearly three years oflitigation over

his tort claims.

If Nevada declines to extend comity to California in this case, then other forums will be more
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1 likely to entertain tort suits against the GeB by third parties who the GeB decides to investigate for .

2 whatever reason. It is those third parties who never apply for licensure who will be able to sue the

3 GCB for the type of "tort" claims Hyatt is asserting against FTB in this case. As Fm said in its writ,

4 the State of Nevada has a special interest in extending comity to California in this case.
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8. Hyatt's analysis of Nevada's administrative
exhaustion laws displays ~yatt's hypocrisy.

At pages 38-39 of its Jurisdictional Writ, the FTB argued that the district court was also

obligated to dismiss this case under Nevada's own administrative exhaustion and ripeness law. The

FTB showed that Nevada applies its ripeness doctrine to preclude jurisdiction over claims based upon

a plaintiff's anticipation of final administrative adjudication. See, e.g., Resnick v. Nevada Gaming

Com 'n, 104Nev. 60, 65-66, 752 P.2d 229 (1988). As in Resnick, Hyatt is attempting to sue the ITB

for matters that are still being adjudicated administratively. The FTB also showed that the proper

procedure for raising a claim of an illegal; i.e., "extortionate," tax agency proceeding is as a defense

in the tax enforcement proceeding itself. See Stankevitz v. IRS, 640 F.2d 205,206 (9th Cir. 198).

In his Answer at pages 63-67, Hyatt argues that Faulkner v. University of Tennessee, 627

So.2d 362 (Ala. 1992), cert. denied, 510 U.S. 1101 (1994), and Ambassador Ins. Co. v. Feldman, 95

Nev. 538, 598 P.2d 630 (1979) are dispositive on this issue against FTB. Hyatt argues that the

ongoing tax proceedings in California do not allow him to sue ITB for money damages, so therefore

he has no administrative remedy to exhaust in California.

Hyatt's argument that he cannot sue FTB for tort damages in the ongoing proceedings

completely begs the question. The tax proceedings will determine Hyatt's residency and tax status

for 1991 and 1992. That detennination will necessarily decide if the Notices of Proposed Assessments

were valid or invalid. As previously shown, his complaint here is that the entire audit itself was

"extortionate" and therefore tortious. See pages 3-8, supra. Hyatt should not be allowed to sue FTB

25 at the very least WItil there is a final decision on the audit.

26 Hyatt also argues that the cases cited by FTB have no relevance. but it is Hyatt who has

27 miscited the case law. In Faulkner, the Alabama Supreme Court said:

28 We note that before exhaustion of administrative remedies becomes an issue
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in any case, there must be a administrative remedy available. UT points to no s,peeific
authority indicating that a cognizable administrative remedy through DT exIsts for
persons like Faulkner.

627 So.2d at 365 (footnote omitted). There was no administrative remedy in that case for two reasons:

1) the University of Tennessee had no established procedures for Faullmer to challenge the decision

to rescind his degree; and 2) the letter to him from the graduate school dean offering a hearing itself

stated the University had already '5udged [Faullmer's] dissertation to lack evidence of original work

and to constitute essentially duplieationofmaterial in the [Frost] reports." Id. at 363-64. Here, in

contrast, the Proposed Notices or Assessment against Hyatt are by their very nature tentative and

subject to change based upon further evidence that Hyatt is presenting to the FTB.

The sole issue addressed by the Nevada Supreme Court in Ambassador Ins. Corp. v.Feldman

was whether private party insurance companies who sued another private party insurance agency for

defamation were precluded from pursuing such an action until the Insurance Commission made a

decision concerning a dispute between those two private parties. Neither the Insurance Commissioner

nor the State of Nevada were parties to the defamation suit. Such a private defamation action was

outside the Insurance Commissioner's authority to consider; therefore, there was no administrative

agency remedy to exhaust.

Contrary to Hyatt's argument, neither case has much to do with this case, and neither is

dispositive on anything that is relevant to FTB's administrative exhaustion and ripeness argument.

Since Hyatt is suing the FTB for matters that are still being decided in the administrative adjudication

process, his case should be barred by Nevada's own administrative exhaustion and ripeness law.

Finally, Hyatt's argument thatNevada's own administrative exhaustiori and ripeness laws have

no application to this case evidences Hyatt's hypocrisy. On the one hand, Hyatt asks this Court to

disregard California's immunity and administrative exhaustion laws, and make Nevada law the start

and end of this Court's inquiry. But on other hand, when faced with adverse Nevada law on

administrative exhaustion and ripeness, Hyatt argues that this adverse Nevada law does not apply.

Hyatt's pick-and-choose strategy should be rejected, and the Court should dismiss this case under

Nevada's own administrative exhaustion and ripeness law.

II
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9. Hyatt's response to the FI'B's alternative writ petition is flawed.

Finally, Hyatt's response to the FfB's alternative writ petition is unpersuasive. Hyatt

completely ignores that he once promised the Nevada federal court, to which the FTB originally

removed this case, that his claims "stem strictly from the FTB 's tortious actions directed against him

as a Nevada citizen within the State of Nevada." (See Jurisdictional Writ at 15 (emphasis added).)

Hyatt also completely ignores that he also told the federw court that he "seeks relieffor the FTB' s past

tortious activities against him in Nevada," asking that Nevada exercise jurisdiction over the FTB "so

that it will be required to answer for its tortious conduct committed against a Nevada resident in

Nevada." (Id. at n. 4 (emphasis added).) Unlike Hyatt, this Court should not ignore these statements,

which are sufficient in and of themselves to estop Hyatt from opposing the FTB's alternative writ .

request. See. e.g., Breliant v. Preferred Equities Corp., 112 Nev. 663,668-69, 918 P.2d 314 (1996).

Even apart from these glaring omissions, Hyatt's Answer to FTB's alternative writ petition

is flawed. Hyatt claims that there is no authority for the FTH's alternative request, but there are

numerous supporting authorities cited in the FTB's Jurisdictional Writ. (See Jurisdictional Writ at 39-

43.) As a matter of Full Faith and Credit, choice of law, comity, and basic common sense, Hyatt

cannot prosecute a Nevada common law tort action that includes litigation over California internal,

non-Nevada acts and contacts of the California government that are not actionable in tort in California.

Just because Hyatt allegedly crossed the California state line does not change what the California

government did within California, or what laws regulate the California government's non-Nevada

conduct. Applying anything other than California law to such conduct makes no sense, and not a

single California law allows Hyatt to recover for alleged C9mmon law torts incident to California's

application of its tax laws.

Hyatt argues that he should be allowed to litigate in Nevada over everything that the California

government did to him, because to hold otherwise would "split" his claims. But all oftbe cases Hyatt

relies on for his "no splitting" argument involved service of process issues, personal jurisdiction, and

venue. None of them even addresses subject matter jurisdiction, let alone the exercise of subject

matter jurisdiction over tort claims involving a sister state's acts within its own boundaries that are

not actionable in common law tort under the sister state's own laws.
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For example, Sweeney v. Schultes, 19 Nev. 53, 5~ (1885) was an action for recovery of real

property and damages for wrongful possession. The plaintiff was not suing a nonresident for acts

outside the state. Hyatt takes the statement: "After this appearance the court had jurisdiction to

proceed and grant any relief to which the plaintiffwas entitled., regardless of the mistake in the fonn

of the notice inserted in the summons" (id. at 57), completely out of context.

Gans v. MD.R. Liquidating Corp:.,1990 WL 2851 (Del. Ch. Jan. 10, 1990) was an action to

enforce a contract to provide retirement benefits brought against the corporate directors at the time of

dissolution. Posner Laboratories, Inc. v. Pro-line Corp., 1978 U.S. Dist. Lexis 16334 (S.D. N.Y.

1978) was an action for unfair competition, and Geo-Physica/ Maps, Inc. v. Toycraft Corp., 162 F.

Supp. 141 (S.D. N.Y. 1958) was for copyright infringement. In all of those cases, the courts had

subject matter jurisdiction over all the asserted claims. That is not the situation in this case.

Finally, Hyatt's "no splitting" argument is completely refuted by long practice, especially in

federal courts, where a court often may lack subject matter jurisdiction over some claims but not

others. Such claims are "split" when the court dismisses some, but not all of the claims before the

court. See, e.g, 28 U.S.c. § 1367(c) (specifying situations in which a federal district court may decline

to exercise supplemental jurisdiction over a claim). In fact, the district court "split" Hyatt's claims

when it dismissed Hyatt's First Cause of Action for declaratory relief.

At a minimum, California's laws immunize the California government from common law tort

liability for its California internal, non-Nevada taxation conduct involving Hyatt. A Nevada trial

involving litigation over such non-actionable conduct is not proper, and justifies, at a minimum,

granting the FTB's alternative writ request.

DATED this 26th day of December, 2000.

orneys for Petitioner Franchise Tax.Board

30

AA01002
RA001531



I CERTIFICATE OF MAILING

Felix Leatherwood, Esq.
Deputy Attorney General
Attorney General's Office
300 South Spring Street
Los Angeles, CA 90013

Honorable Nancy Saitta
Eighth Judicial District Court
of the State of Nevada,
in and for the County of Clark
200 S. Third Street
Las Vegas, NY 89155

2 I hereby certify that I am an employee of ~cDonald Carano Wilson McCune Bergin

3 Frankovich & Hicks LLP, and that Icaused to be served a true and correct copy of the foregoing

4 FRANCHISE TAX BOARD OF THE STATE OF CALIFORNIA'S REPLY IN SUPPORT OF

5 ITS PETITION FOR A WRIT OF MANDAMUS ORDERING DISMISSAL, OR ALTERNA-

6 TIVELY FOR AWRIT OF PROHIBITION AND MANDAMUS LIMITING THE SCOPE OF

7 THIS CASE on tbis 26th day of December, 2000, by depositing same in the United States Mai~

8 postage prepaid thereon to the addresses noted below, upon the following:

9 Thomas K. Bourke, Esq.
601 W. Fifth Street, 8th Floor

10 Los Angeles, CA 90071

11 DonaldJ. Kula, Esq.
Riordan & McKinzIe

12 300 South Grand Ave., 29th Floor
Los Angeles, California 90071-3109

13
ThoJIlas L. Steffen, Esq.

14 Mark A. Hutchison, Esq.
Hutchison & Steffen

15 8831 W. Sahara Ave.
Las Vegas, NY 89117

16
Peter C. Bernhard, Esq.

17 Bernhard & Leslie
3980 Howard Hughes Parkway

18 Suite 550
Las Vegas, NY 89109

19

20
21

22
23

24

25

26
27
28

.........

o....I
'"Zo
Cl
u
L

63048.3

AA01003
RA001532



 
 
 
 
 
 
 
 

EXHIBIT 30 

RA001533



,~ .- ..•. 1 / J.-• 1

.J .• }
'J'

(Al )
~, ,.

~;- -

e attached to this document contains the Franchise Tax Board of the State of

DEe 28 200()
JANETTE M. BLOOM

CLERK OF SUPREME COURT
BY....".,..,~~ _

CHIEF DEPUTY CLERK

FILED

EALED

CaseNo.: 36390
Consolidated with Case No. 35549

FRANCHISE TAX BOARD OF THE
STATE OF CALIFORNIA'S REPLY IN
SUPPORT OF ITS PETITION FOR A
WRIT OF MANDAMUS ORDERING
DISMISSAL. OR ALTERNATIVELY
FOR A WRIT OF PROIllBITION AND
MANDAMUS LIMITING THE SCOPE
OF THIS CASE

CONFIDENTIAL INFORMATION
FILED UNDER SEAL

*****

Respondent,

Real Party in Interest.

vs.

Petitioner,

and

Gll-BERT P. HYATT,

FRANCHISE TAX BOARD OF THE
STATE OF CALIFORNIA,

EIGHTH JUDICIAL DISTRICT COURT of
the State of Nevada, in and for the County of
.Clark, Honorable Nancy Saitta, District
Judge,

THOMAS R. C. WILSON, ESQ.
Nevada State Bar # 1568
JAMBS C. 'GIUDICI, ESQ.
Nevada State Bar # 224
MATTHEW C. ADDISON, ESQ.
Nevada State Bar # 4201
BRYAN R. CLARK, ESQ.
Nevada State Bar #4442
McDONALD CARANO WILSON McCUNE
BERGIN FRANKOVICH & roCKS LLP
241 Ridge Street, 4th Floor
P.O. Box 2670
Reno, NY 89505-2670
(775) 788-2000
Attorneys for Franchise Tax Board

IN THE SUPREME COURT OF THE

STATE OF NBVADA

BILL LOCKYER
Attorney General
RICHARD W. BAKKE
Supervising Deputy Attorney General
FELIX E. LEATHERWOOD, Admitted per SCR 42
GEORGE M. TAKENODCHI, Admitted per SCR 42
THOMAS G. HELLER, Admitted per SCR 42
Deputy Attorneys General

1

2

3

4
5..

...J

.oJ 6In~
u 7J:
cIS 8

J: 9u "">
9 10
z« 11'"u..

0

Z
•.. 22......

C) ~
r:..

'" ::13w~'"
En :s 0 ~
w!( ~ ;t"4
5Et;~~
u~~~J5u (3'0. ZO

.••• 0

I: !( t; oa6
e~r:--z a::a:v;-

0 :;: !l.7en...I N

~ 18
0 19z
<
'"< 20u
a 21
..J
<z 22
0
0 23u
L

24
25

26
27

AA00969
RA001534



1 BILL LOCKYER
Attorney General

2 RICHARD W. BAKKE
Lead Supervising Deputy Attorney General

3 FELIX E. LEATHERWOOD, Admitted per SCR42
GEORGE M. TAKENODCHI, Admitted per SCR 42

4 THOMAS G. HELLER, Admitted per SCR 42
Deputy Attorneys General

5

FRANCHISE TAX BOARD OF THE
STATE OF CALIFORNIA'S REPLY IN
SUPPORT OF ITS PETITION FOR A
WRIT OF MANDAMUS ORDERING
DISMISSAL, OR ALTERNATIVELY
FOR A WRIT OF PROHIBITION AND~DAMUSLIMITINGTHESCOPE
OF THIS CASE

*****

IN THE SUPREME COURT OF THE

STATE OF NEVADA

Real Party in Interest.

Petitioner,

and

GILBERT P. HYATT,

vs.

EIGHTH nmICIAL DISTRICT COURT of
the State of Nevada, in and for the County of
Clark, Honorable Nancy Saitta, District Judge,

Respondent,

FRANCHISE TAX BOARD OF THE STATE Cas~ No.: 35549/36390 (Consolidated)
OF CALIFORNIA,

THOMAS R. C. WILSON, ESQ .
6 Nevada State Bar # 1568

JAMES C. GIUDICI, ESQ.
7 Nevada State Bar # 224

MATTIIEW C. ADDISON, ESQ.
8 Nevada State Bar # 4201

BRYANR. CLARK, ESQ.
9 Nevada State Bar #4442

McDONALD CARANO WILSON McCUNE
10 BERGIN FRANKOVICH & HICKS LLP

241 Ridge Street, 4111 Floor
11 P.O. Box 2670

Reno, NV 89505-2670
12 (775) 788-2000

Attorneys for Petitioner Franchise Tax Board
13

14

15

16

17

18

19

20
21

22

23

24

25

26
27

28

.......
In
:.:u
J:
oll

I
U:;
o:.!
Z
<a::
LL

oz
<a::
<
U

o~
<
Z
o
o
u
1:

AA00970RA001535



B.

A.

G.

E.

C.
D.

F.

TABLE OF CONTENTS

Page(s)

1. The Court is not obligated to accept Hy~tt' s unsupported spin. ......•........ 3

Nevada v. Hall confirms, rather than rejects,
the validity of the FTB's Full Faith and Credit argument. 11

Mianecki does not address the Nevada v. Hall exception
and concerns a far different type of case. . 12

Hyatt's intentional tort and operational act arguments miss the point. 14

Hyatt's cursory discussion of California's immunity and
administrative exhaustion laws does not demonstrate that
Hyatt's case should proceed. 16

Hyatt's analysis of the FTB's policies, procedures, and regulations
does not justify denying FulI Faith and Credit to California's laws. . . . . . 19

Hyatt's analysis of the Nevada v.Hall exception is designed to mislead .. 22

The Supreme Court's recent sovereign immunity cases fully support
the FTB' s mandamus petition. . 23

6. Hyatt's choice oflaw analysis is similarly flawed 24

7. Hyatt's comity analysis is unpersuasive. . 25

2. Hyatt's claim in his Answer that his case "is a tort case,
not a 'tax-related' case is just part of his "spin." ........•................. 8

3. Thompson does not compel or support denial of the FTB's writ petition 8

4. Hyatt confuses subject matter jurisdiction with personal jurisdiction. . 10

5. Hyatt's Full Faith and Credit analysis is flawed 11

8. Hyatt's analysis of Nevada's administrative exhaustion laws
displays Hyatt's hypocrisy. . 27

9. Hyatt's response to the FTB' s alternative writ petition is flawed 29

IN1'RODUCTION 2

ARGUMENT 3

1

2

3

4

5.....•
6...•

."lIo!
U 7
J:

ell 8

:I: 9
u
:> 100
lIo!
z 11<cr.
u...

0 12... 0z ..• ..•..• 0

CJ x~~ 13a:. o.ow
w~a)~"
ca:5ci~~ 14•.• a,;":!;:.
w -<. x

5E~a~ 15u~:::~:
u 0 !;;zg

16L I- •••
!;( ~O.
cz~

z _W
17~,,~

0 •..
V>

:; to
..J ...

18
~
0 19
z
< 20..:
<
U 21
0

22..J
<
Z
0 23c
u 24L

25

26
27

28
-1-

AA00971
RA001536



1

2

3

4

5
Do... 6...
u>~
u 7
J:

all 8

:t 9
u:; 100:.:
Z 11-<
'"LL. •. 12•... •.z .•. ...•...• •.
Cl x ~ 13...
'" 0 ...
UJ~"

•...
Q) < . ...

14...•0 •...
•..0: t::.

UJ < • x5E~~~ 15Z PI < •
U '"~~••uo",zg 16L~w6~

Cl Z '"Qw"""
17z a:a::;;-

0 ; s.VI
....J '" 18
~
0

19
z
< 20
'"«
U 21
0 22..J
«z
0 23
0
u 24L

25

26

27

28

TABLE OF AUTHORITIES

Page(s)

Ambassador Ins. Co. v. Feldman, 95 Nev. 538, 598 P.2d 630 (1979) 27,28

Barr v. Matteo, 360 U.S. 564, 571-72 and 576 (1959) 18

Becerra v. County of Santa Cruz, 68 Cal. App. 4lh 145Q,81 Ca!. Rptr. 2d 165 (1998) 15

Breliant v. Preferred Equities Corp., 112 Nev. 663,668-69,918 P.2d 314 (1996) 11,29

Conway v. Circus Circus Casinos, Inc., - Nev. -, 8 P.3d 837, 840 (2000) 15

Downey v. Nix, 1977 U.S. Dist. LEXIS 16276 (N.D. Ga. 1977) 21

Faulkner v. University of Tennessee, 627 So.2d 362 (Ala. 1992),
cert. denied, 510 U.S. 1101 (1994) 27

Franchise Tax Bd. v. Superior Court, 164 Cal. App. 3d 526. 537, 210 Cal. Rptr. 60S (1985) .. 22

Gans v. MD.R. Liquidating Corp .• 1990WL 2851 (Del. Ch. Jan. 10, 1990) 30

Gates v. Superior Court, 32 Cal. App. 41h481, 510, 38 Cal. Rptr. 2d489 (1995) 17

Geo-Physical Maps, Inc. v. Toycraft Corp., 162 F. Supp. 141 (S.D. N.Y. 1958) 30

Gibson vs. Reynolds, 77 F.Supp. 629, 640 (D. Ark. 1948). aff'd 172 F.2d 95
(8th Cir. 1949), cert. denied, 337 U.S. 925. . 6

Haines v. Askew, 368 F. Supp. 369,376 (M.D. Fla. 1973), aff'd, 417 U.S. 901 (1974) 6

Harvey Lerer, Inc. v. Eighth Judicial Dist. Court, 111 Nev. 1165,901 P.2d 643 (1995) 9

Hernandez v. City of Salt Lake, 100 Nev. 504,686 P.2d 251 (1984) 9

Hyatt v. Boone, 146 F.3d 1348 (Fed. Cir. 1998) 6

Johnson v.District Director of IRS. 1976 U.s. Dist. LEXIS 12148 (N.D. Ga. 1976) 21

Kennecott Copper Corp. v. State Tax Com., 327 U.S. 573, 579-80 (1946) 18-20

Lewis v. Second Judicial Dist. Court, 113 Nev. 106,930 P.2d 770 (1997). . 9

McKenzie v. Moeller, 1976 U.S. Dist. LEXIS 14610 (B.D. Wis. 1976) 21

Mianecki v. Second Judicial Dist. Court, 99 Nev. 93,658 P.2d 422 (1983) 9, 12-14,24,25

Miller v. United States, 66 F.3d 220,222-23 (9th Cir. 1995), cert. denied 517 U.S. 1103 ..... 21

Mitchel/v. Franchise Tax Bd., 183 Cal. App. 3d 1133,228 Cal. Rptr. 750 (1986) ......•... 17

-ii-

AA00972
RA001537



1

2

3

4

5
...
-' 6-'
en
:.:u 7
J:
ellS 8

:J: 9
u
> 100:.:
Z 11«
a::
Ll.

0 12t- o
Z ..• '"•• 0

CJ x ~ 13coa:: 0 co
w~ •• •...
co « . ... 14-'0 •..... ..: C
w"'. x
55:~~ 15zwo(·
U"'~itiou 0 •••zg 161:•. '"!(~do)

z Q:i~
17~a:::;;-

0 •...
VI :; !::.
-l •• 18
~
0 19
z« 20a::«
U 21
0

22-l«z
0 23
Cl
u 24:r:

25

26

27

28

TABLE OF AUTHORITIES

Page(s)

Nevada v. Hall ..........................•.......................... 2, 9, 12, 22, 23

NLRB vs. United Aircraft Corp., 200 F. Supp. 48, 51 (D. COlll1. 1961),
aff'd, 300 F.2d 442 (2d Cir. 1962)..............................•.................. 6

Norman E, Duquette Inc. v. Commissioner 0/ Internal Revenue,
110F.Supp.2d 16, 20 (D.C. Cir. 2000) ; 22

Posner Laboratories, Inc. v. Pro-line Corp., 1978 U.S. Dist. Lexis 16334 (S.D. N.Y. 1978) .. 30

Resnick v. Nevada Gaming Com 'n, 104 Nev. 60, 65-66, 752 P.2d 229 (1988) 27

Schaut v. First Federal Savings & Loan Ass 'n a/Chicago, 560 F. Supp. 245,
246 (N.D. m. 1983), appeal dismissed without opinion, 735 F.2d 1366 (7th Cir. 1984» 23

Smith v. Eighth Judicial Dist. Court, 113 Nev. 1343, 1344-45,950 P.2d 280,281 (1997) 8

Smith v. Reeves, 178 U.S. 436,438-39,441 (1900) 18

Snooks v. Ninth Judicial Dist. Court, 112Nev. 798,799-804,919 P.2d 1064,
1065-1067 (1996) 8

Stankevitz v. IRS, 640 F.2d 205 (9th Cir. 1981) 21, 27

State ex rei. Dep't o/Transportation v. Thompson, 99 Nev. 358, 662 P.2d 1338 (1983) .. 2,8, 10

State ex rei. Dep't Transp. v. Thompson, 99 Nev. 358,662 P.2d 1338 (1983) 8

State v. Eighth Judicial Dist. Court, 111 Nev. 1023, 899 P.2d 1121 (1995) 9

Sweeney v. Schultes, 19 Nev. 53, 54 (1885) 30

Tenney v. Brandhove, 341 U.S. 367, 377 (1951) 18

United States v. De Luna, 763 F.2d 897 (8th Cir. 1985), cert. denied, 474 U.S. 980 26

Ward v. United States, 973 F. Supp. 996 (D. Colo. 1997) 21

Watson v. Housing Authority a/City a/North Las Vegas, 97 Nev. 240, 242,
627 P.2d 405,406-07 (1981) ." 10

Zimmerman v. Spears, 428 F. Supp. 759, 762 (w.n. Tex. 1977),
affd 565 F.2d 310 (5th Cir. 1977) 21

-lll-

AA00973
RA001538



1

2 Other Authorities

TABLE OF AUTHORITffiS

Pagels)

•........
'"~u
:r:
ell

::t
U
>o~z
0(
at:
Ll..

oz
«
at:«
U

o~«zo
o
u
I:

3 28 D.S.C. § 1367(c) 30

4 Cal. Civ. Code § 1798 20

5 Cal. Civ. Proc. Code § 1913 19

6 Cal. Civ. Proc. Code § 71 19

7 Cal. Code Regs., tit. 2, § 630(h) 18

8 Cal. Govt. Code § 905.2 18

9 Cal. Gov't Code § 26900 et seq 5

10 Cal. Gov't Code § 818.8 , 17

11 Cal. Gov't Code § 860.2 , 16, 17

12 Cal. Gov't. Code § 818 , 13

13 cat. Rev. & Tax Code § 17016 4

14 Cal. Rev. & Tax Code § 19442 7

15 Cat. Rev. & Tax Code § 21021 , 20

16 Cal. Rev. & Tax Code § 31 19

17 Cat. Rev. & Tax. Code § 17001 5

18 Cal. Rev. & Tax. Code § 19545 .....................................•............ 22

19 Cal. Rev. & Tax. Code § 21021 .. , 18

20 Cal. Rev. & Tax. Code § 21021. 19

21 Cal. Rev. & Tax. Code § 21021(a) , 14

22 Cal. Rev. and Tax Code § 19503 15

23 Cal. Rev. and Tax. Code § 21021 , 3,21

24 Nev. Rev. Stat. 34.320 9, 10

25 Nev. Rev. Stat. § 41.035 ,. 13

26 Title 26 D.S.C. § 7433 , 21

27

28
-iv-

AA00974
RA001539



1

2

3

4

5
Do
...J 6...J

en~
U 7
J:
all

8
J: 9
u
> 100:.::z 11«a:
LL

0 12t- o
Z ... ..•..• 0

C.l x "I 13.•a: 0 .•
W):'" •...
cO « . on 14...•0 •..... .: C
w -<. )(
Z~I-<:f 15::> z:~·
u'" ~~ouo~zg 16I- •.•

:E!<~6':'g-!i ~
17z a:m::;

0 :;: SOIl

==
..• 18

~
0

19
z« 20
<t:
<u 21
0 22..J«z
0 23
0
u 241:

25

26
27
28

INTRODUCTION

The Franchise Tax Board of the State of California's writ petition in Docket No. 36390 (''the

Jurisdictional Writ") concerns the constitutional and judicial authority of Nevada state courts to

adjudicate real party in interest Gilbert P. Hyatt's tort claims involving the taxation decisions and

actions ofthe California government. The FTB asserts in its Jurisdictional Writ that Nevada state

courts do not have subject matter jurisdiction over the conduct involving California's taxing process

about which Hyatt complains. In the alternative, the FTB asserts that the subject matter jurisdiction

of Nevada state courts is at least limited to the Nevada acts and contacts of the FTB involving Hyatt,

given that California's own immunity and administrative exhaustion laws apply, at a minimum, to the

FTB's non-Nevada conduct.

Hyatt's October 13,2000 Answer to the FTB's Jurisdictional Writ includes all varieties of

negative and inflammatory allegations against the FTB, including allegations of bigotry and racial

epithets, which the FTB flatly denies. Hyatt includes these allegations to try to divert this Court from

the legal issues presented in this writ petition, and to prejudice and predispose this Court against the

FfB. ill this regard, Hyatt's Answer to the Jurisdictional Writ is similar to his Answer to the FTB's

writ petition in Docket No. 35549 ("the Discovery Wrif'), which has been consolidated with the

FTB's Jurisdictional Writ. Both of Hyatt's Answers include misleading and improper "spin," self-

serving allegations, misstatements oflaw and facts, and statements that directly contradict statements

in prior pleadings. Taken together, Hyatt's two Answers also include a virtual mountain of

documents, reflecting Hyatt's additional strategy of filing so much paper that this Court is hindered

in its efforts to conduct a full analysis of the issues in these proceedings.

Sifting through all of Hyatt's paper and rhetoric, Hyatt's Answer to the Jurisdictional Writ is

legally wrong and fundamentally unsound. Hyatt's request that this Court summarily dispose of the

FTB's Jurisdictional Writ under State ~ reI. Dep't of Transportation v. Thompson, 99 Nev. 358, 662

P.2d 1338 (1983) should be rejected. Hyatt's argwnent that the California government is not entitled

to application of its own immunity and administrative exhaustion laws as a matter of Full Faith and

Credit is also wrong. The exception to Nevada v. Hall exists, has been applied, and should be applied

to this case. Constitutional choice-of-law and comity principles compel the same conclusion.

2
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Limiting plaintiffs with complaints about the FTB' s taxation actions and decisions to the California

statutory remedies that are available in California courts is both appropriate and fair. See, e.g., Cal.

Rev. and Tax. Code § 21021. Nevada's own administrative exhaustion/ripeness laws are also a basis

for ending this case, and nothing that Hyatt says supports a contrary conclusion. In the alternative,.

and at a minimum, Hyatt's case should be limited to litigation over the California government's

Nevada acts and contacts involving Hyatt, as any other result would reflect a wholesale disregard for

California's immunity and administrative exhaustion laws.

Hyatt's case should not be allowed to proceed as if California's immunity and administrative

exhaustion laws do not exist. The Court should grant writ relief that acknowledges the California

government's sovereignty over its tax processes.

ARGUMENT

1. The Court is not obligated to accept Hyatt's unsupported spin.

As an initial matter, Hyatt's suggestion that this Court must accept as true every "fact" that

Hyatt alleges should be rejected. The FTB's motion to the district court was not a motion to dismiss

for failure to state a claim. Instead, it was amotion to dismiss for lack of subject matter jurisdiction

based on evidence, not the pleadings, coupled with an ~ternative motion for summary judgment that

was based on evidence as well. (See App. Ex. 7.) Both types of motions allow the Court to look

beyond the hyperbole in Hyatt's First Amended Complaint and Answer to the FTB's Jurisdictional

Writ and to consider the actual evidence that was before the district court on the motions. This is what

the Court should do.

At pages 5-16 of the Jurisdictional Writ, the FTB provided the Court with a concise statement

of the undisputed facts with specific record citations. The FTB's evidence underlying its statement

offacts shows how FTB employees took various actions to try to verify Hyatt's change of residency

claim. FTB auditors requested relevant information from Hyatt's taxpayer representatives. (See App.

Ex. 7 at 6-9 (FTB's Motion for Summary Judgment or Dismissal) (citing App. Ex. 8, Cox Affd.).)

Some FTB information requests required multiple request letters to Hyatt's representatives; some FTB

information requests were never satisfied despite repeated requests. (See App. Ex. 7 at 6-7 (citing App.

Ex. 8, Cox Aff.).) Some information that Hyatt provided raised more questions with FTB auditors

3
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than it answered. (See App. Ex. 7 at 6-9 (citing evidence in App.Ex. 8, Cox Aff.).) FTB provided

several examples: 1) Hyatt's various claimed departure dates from California to Nevada; 2) Hyatt's

failure to account for his whereabouts between late September and late October, 1991, despite

repeated requests; 3) Hyatt's rental of a Las Vegas apartment well after his claimed moved date; 4)

Hyatt's credit card information showing substantial California activity after his claimed move; 5)

Hyatt's false Nevada voter registration, and 6) Hyatt's patent license agreements signed after Hyatt's

claimed move that suggested that Hyatt was still in California. (Jurisdictional Writ at pages 7-12.)

The decisions to issue the Notices of Proposed Assessment were based upon many factors that

FTB considered during the course of its attempt to verify Hyatt's change of residency claim.

Because Hyatt did not provide any information as to where he lived during the critical time period

September 26 - October 20, the statutory presumption of full year residency in Cal. Rev. & Tax

Code § 17016 stood unrebutted. The issue of where he lived September 25 - October 20lh was just

one item ofinfonnation the FIB needed, but as shown in the Petition at 9, Hyatt failed to provide such

information when asked repeatedly. .

The correspondence between the FTB and Hyatt regarding this crucial issue shows how

evasive Hyatt was during the audit process, and how ~singenuous he is being now. In the FTB's

August 2, 1995, tentative position letter, the FTB auditor explained her understanding of the facts at

that time and specifically informed Hyatt's taxpayer representative that she had no information as to

where Hyatt resided from September 24, 1991 through November I, 1991 (pBTK 05947,05952,

05954 and 05955). She concluded the letter with a request that, ifher understanding of the facts was

incorrect, she be provided with additional information since her position was still only tentative.

(pBTK 05975) .

A complete copy of the audit file is included in Hyatt's mass of exhibits before this Court. For

the Court's convenience, another copy of the August 2, 1995 tentative position letter (pBTK 05947-

05986) is submitted as Reply Appendix I, along with the other audit correspondence cited herein.

Hyatt's representative responded on August 29, 1995 that while Hyatt's lease commenced on

November 1, 1991, he actually moved in on a paid pro-rated rent on October 20, 1991. (pBTK05992)

(Reply Appendix Exhibit 2). On August 31, 1995, the FTB responded to this letter specifically asking

4
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misstatements are as follows:

consistently provided evasive, incomplete, and illogical responses, the FTB auditors were forced to .

take additional action and contact third-parties to verify Hyatt's claims. Hyatt's complaints about

these FTB actions ring hollow, as they were a product of his own actions. A person being investigated

cannot give only the information he chooses or otherwise control the investigation, as Hyatt attempted

to do during the audit. See, e.g., NLRB vs. United Aircraft Corp., 200 F. Supp. 48, 51 (D. Conn.
o

1961), aff'd, 300 F.2d 442 (2d Cir. 1962). Such a person also cannot later complain about the

agency's decision to take action, as Hyatt is doing in this case. See id. Courts have long rejected

attempts to impose tort liability upon agencies because they did not accept a person's claim but instead

conducted their own investigation and rejected the claim. See, e.g., Gibson vs. Reynolds, 77 F.Supp.

629,640 (D. Ark. 1948), aff'd 172 F.2d 95 (Bib Cir. 1949), cert. denied, 337 U.S. 925.

Just as a person who seeks damages for alleged injuries must expect the claim will be

investigated, Hyatt had to expect the fiB would check his change of residency claim. Hyatt had no

right to have that audit conducted in complete secrecy, which is what all of his "spin" necessarily

suggests. Haines v. Askew, 368 F. Supp. 369,376 (M.D. Fla. 1973), aff'd, 417 U.S. 901 (1974).

In addition, much of Hyatt's "spin" has no basis in fact. The most egregious of Hyatt's
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Hyatt spin:

Facts:

Hyatt spin:

Facts:

Hyatt spin:

Facts:

FTB disclosed Hyatt's secret technology. (Hyatt Answer at 12.)

The FTB never disclosed to any person or entity the details of the technology
Hyatt was working on. In fact, those details were irrelevant to the audit to
determine when Hyatt severed ties to the State of California. Hyatt has not
produced any evidence that the FTB disclosed his "secret" technology.

The FTB 's actions resulted in the destruction of his patent licensing business.
(Hyatt Answer at 13.)

Hyatt's patent licensing business died when his patents were successfully
challenged, and in effect, became worthless. See Hyatt v. Boone, 146 F.3d
1348 (Fed. Cir. 1998). As Hyatt's own representative during the audit, Mr.
Cowan, said in his October 13, 1995 letter to Sheila Cox, "Many companies
who produce products that might infringe on patents held by others ... wait
until the validity of the patent has been tested in court." (pBKT 06176 at pg.
2, fn. 1) (emphasIS added) (Reply Appendix Exhibit 6).

Contacting Fujitsu and Matsushita violated confidentiality and was not
necessary. (Hyatt Answer at 13.)

Both the Fujitsu and Matsushita agreements contained the identical provision
in ,. 7.4 authorizing disclosure of their terms and conditions, including the

6
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Facts:

Facts:

Facts:

Hyatt spin:

Hyatt spin:

Hyatt spin:

payment amOlUlts,to any governmental agency or as otherwise required by ,
law. See Exhibits 4 and 5 to FTB's reply in support of the Discovezy Writ. All'
the FTB did was send a single page letter to each company asking only what
date they wire transferred payments to Hyatt. Id. at Exhibits 6 and 7. Sheila
Cox wrote Mr. Kern on March 1, 1995: "1 need a copy of the bank statement
to detennine the dates that the wire transfers were made." H01531-01538
(Reply Appendix Exhibit 7). She rep,eated that request on March 23, 1995.
H01627.01635 (Reply Appendix Exhibit 8). A formal legal demand for the
infonnation was made on April 11, 1995. PBTK 05789-05798 (Reply
Appendix Exhibit 9). On ApriJ 13, 1995, Mr. Kern finally responded but
provided only the following statement: "Union Bank - Account Name Pretty,
Schroeder, Brue~gman and Clark Client Trust Account." HOl75l'(Reply
Appendix ExhibIt 10). Faced with such an evasive response, Cox wrote
directly to the Japanese companies asking merely what dates they wired their
payments to Hyatt.

An FTB attorney, Anna Jovanovich, allegedly threatened to extort a settlement
from Hyatt as an alternative to the audIt becoming publicly known. (Hyatt
Answer at 14.)

As FTB showed at pages 7-9 of its reply in sl!Pport of the Discovezy Writ, any
settlement would have been a matter of public record requiring disclosure of
Hyatt's name, total amount in dispute; amount of settlement, explanation of
why such a settlement would be in the best interests of the State of California
and an opinion from California Attorney General as to the overall
reasonableness of the settlement. Ca1.Rev. & Tax Code § 19442. Moreover,
Jovanovich had no authority to even negotiate a settlement. Yet, Hyatt claims
she threatened to make Hyatt's audit public ifhe did not settle.

Hyatt provided voluminous credit card receipts to the FTB in response to its
request. (Hyatt Answer at 17.)

The fact is that none of the credit card receipts produced were for the critical
period of September 25 - November I, 1991. Instead, they were all for
periods after that time (Cox Aff. at' 12 & Ex. 12 thereto).

Hyatt claims that the lease was signed on October 8, 1991 and that he resided
there until April 1992. (Hyatt Answer at 17.)

The date of Hyatt's signature on the lease is October 13,1991 (PBTK 06051)
(Re,Ply Appendix Exhibit 4), and Hyatt's representative previously stated
dunng the audit that Hyatt signed the lease on October 13, 1991 and began his
tenancy on October 20,1991. (pBTK 06037) (Reply Appendix Exhibit 4).

Thus, it is Hyatt, not the FTB, who is attempting to "fictionalize" the facts and mislead the

Court, by portraying the FTB' s audit activities in apocalyptic terms. The FTB simply audited Hyatt,

and the basic facts about what the FTB did involving Hyatt do not comport with Hyatt's hyperbole.

The Court should reject Hyatt's "spin" of these basic facts, and Hyatt's attempts to distract the Court

with shrill and false accusations ofFTB bigotry, racism, and institutional evil. The Jurisdictional Writ

is about facts and legal issues. The FTB's petition describes the facts and legal issues accurately.
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Hyatt's rhetoric is misplaced.

2. Hyatt's claim in his Answer that his case "is a tort case,
not a 'tax-related' case is just part of his "spin."

Hyatt's claim in his Answer that his case "is a tort case, not a 'tax-related' case" (Hyatt

Answer at 8) is j ust part of his "spin." Hyatt's own Answer to the FIB's writ petition inexorably links

his claimed run-of-the-mill "tort case" to every taxation "decisionthat the FTB made about him. Hyatt

claims in his Answer that the FTB fraudulently violated a promise to be fair (Hyatt Answer at 3);

litigating this necessarily requires litigation about the fairness or unfairness of the audit and its result.

Hyatt claims that the FTB considered sources it should not have, and disregarded sources it should

have considered (Hyatt Answer at 13-14); these issues also go to the heart oftheFTB's taxation

decisions. Hyatt also claims that the FTB's proposed assessments against Hyatt were attempts at

extortion (Hyatt Answer at 14); litigating this requires detennining whether the proposed assessments

had any basis in fact, again implicating the FTB's underlying taxation decisions. In sum, everything

about Hyatt's case involves the FTB's underlying detenninations about Hyatt's residency, and Hyatt's.

claim that his tort claims are distinct from the California government's taxation decisions is false.

3. Thompsondoes not compel or support denial of the FIB's writ petition.

Hyatt's claim that granting the FTB's writ petition ''would alter [the] well established

precedent [of] State ex reI. Dep 't of Transportation v. Thompson" is also wrong. (Hyatt Answer at

6-7,20-23.) Thompson holds that this Court will not entertain writ petitions concerning denials of

dismissal or summary judgment motions as a "general rule," not as an absolute one. Smith v. Eighth

Judicial Dist. Court, 113Nev. 1343, 1344-45,950 P.2d 280,281 (1997); State ex reI. Dep't Transp.

v. Thompson, 99 Nev. 358, 662 P.2d 1338 (1983). This Court has discretion to entertain any writ

petition, and "[t]he interests of judicial economy," not some blanket ban, "remain the primary standard

by which this court exercises its discretion" to entertain writ petitions concerning denials of dismissal

or summary judgment motions. Smith, 113Nev. at 1344-45, 950 P.2d at 281. Applying this primary

standard, the Court has granted writ petitions similar to the FTB' s where "considerations of sound

judicial economy ha[veJmilitated in favor of granting [them]," including, among other circumstances,

where "an important issue ofIaw requires clarification." [d.; see also Snooks v. Ninth Judicial Dist.
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Court, 112 Nev. 798, 799-804, 919 P.2d 1064, 1065-1067 (1996); Harvey Lerer, Inc. v. Eighth

Judicial Dist. Court, 111 Nev. 1165, 901 P.2d 643 (1995); State v. Eighth Judicial Dist. Court, 111

Nev. 1023,899 P.2d 1121 (1995); Lewis v. SecondJudicialDist. Court, 113 Nev. 106,930 P.2d 770

(1997).

The Court's September 13,2000 order directing Hyatt to answer the FTB's writ petition

acknowledges the judicial economy inherent in these writ proceedings. Addressing the jurisdictional

issues in the FTB's Jurisdictional Writ petition now will minimize the risk that a protracted Nevada

trial in this case would be nullified on jurisdictional groWlds after the fact.. Neither the Nevada state

courts nor the FTB should be obligated to commit further resources to this heavily litigated case if this

Court agrees with the FTB that the district court has exceeded its subject matter jurisdiction. Thus,

the interests of judicial economy are served by entertaining this petition, not by rejecting it out of

hand, as Hyatt requests.

In addition, Hyatt's claim that no important issue oflaw requires clatification in these writ

proceeding is incorrect. (Hyatt Answer at 22-23.) The issues of state sovereignty and respect raised

in the FTB's writ petition are ofparamoWlt importance to California, Nevada, and every other state.

This Court has never ruled on the ability of Nevada state courts to hold the California government

liable in tort for California's tax audit activities. This Court has also never published an opinion

addressing the Nevada v. Hall exception concerning another state's exercise of its inherent sovereign

functions. Nevada v. Hall, 440 U.S. 410,424 n.24 (1979). Only two reported Nevada opinions-

Mianecld (which itself was a writ proceeding) and Hernandez v. City of Salt Lake - cite Nevada v.

Hall, and neither opinion includes an analysis of this important exception. Mianecki v. Second

Judicial Dist. Court, 99 Nev. 93,658 P.2d 422 (1983); Hernandez v. City of Salt Lake, 100Nev. 504,

686 P.2d 251 (1984). These important issues are integral components of the FTB's writ petition, and

the time to resolve these important issues is now.

The FTB's writ petition challenges the trial court's subject matter jurisdiction, which is exactly

what writ proceedings are for. See Nev. Rev. Stat. 34.320 (a writ of prohibition "arrests the

proceedings of any tribunal ... exercising judicial functions, when such proceedings are without or

in excess ofthejurisdiction of such tribunaf' (emphasis added». The fact that the FTB's challenge

9
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I involves constitutional limitations only makes these writ proceedings more appropriate and important.

2 Watson v. Housing Authority of City of North Las Vegas, 97 Nev. 240, 242, 627 P.2d 405, 406-07

3 (1981) (under Nev. Rev. Stat 34.320, ''jurisdiction has a broader meaning than the concept of

4 jurisdiction over the parties and subject matter: it includes constitutional limits.") Hyatt's claim that

5 the Court should summarily reject the FTB' s writ petition, allow a lengthy trial in district court, and·

6 then consider these important jurisdictional issues only on appeal, is contrary to tbis Court's

7 established practice, judicial economy, and common sense. The Court should reject Hyatt's argument

8 that Thompson requires that this case proceed to trial without resolution of the FTB's writ petition.

9 4. Hyatt confuses subject matter jurisdiction with personal jurisdiction.

lOOn multiple occasions in his Answer, Hyatt has confused subject matter jurisdiction with

11 personal jurisdiction. Hyatt Answer, pages 2 and 67-73. Hyatt's basic argument is that because FTB

12 agents entered Nevada during their investigation, the district court has personal jurisdiction over FfB.

13 Since it has personal jurisdiction, Hyatt concludes the district court must be able to hear all of his

14 "tort" claims - even those based on events that occurred outside Nevada. In a real sense, Hyatt

15 argues without any authority that since the FTB answered Hyatt's First Amended Complaint,

16 California, a sovereign state in our system of cooperative federalism, inexplicably waived its

17 sovereign immunity to suit and conferred onto Nevada subject matter jurisdiction over its internal

18 constitutional and governmental functions. By arguing notions such as, "personal jurisdiction",

19 "splitting causes of action", and "tort", Hyatt is vaulting form over substance. This lawsuit is about

20 the administrative finding that Hyatt was a California resident from 1991 to 1992 and that he owes

21 California substantial personal income taxes.

22 The district court previously ruled that it did not have subject matter jurisdiction over

23 California's tax process. Hyatt did not object or seek review this ruling and presumably it is the law

24 of the case. Hyatt's response to the dismissal was to reinvent his tax-related claims and dress them

25 up as tort actions. Because the claims constitute a collateral attack on California's taxing process they

26 are beyond the jurisdictional authority of Nevada's district court

27 Furthermore, Hyatt avoided removal to federal court by conceding that his claims were based

28 solely upon Nevada common law tort theories. See pages 19-20, supra. Hyatt also avoided removal
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the Nevada district court.

none justifies this Court ignoring California's immunity and administrative exhaustion laws.

outside Nevada. See e.g., Breliant v. Preferred Equities Corp., 112 Nev. 663, 668-69,918 P.2d 314

5. Hyatt's Full Faith and Credit analysis is flawed.

Nel'ada v. Hall confirms, rather than rejects, the validity of the FTB's Full Faith
and Credit argument.

A.

Hyatt's response to the FTB's request for dismissal based on Full Faith and Credit principles

is similarly unpersuasive. Hyatt's Full Faith and Credit argument contains many components, but

of action. As pointed out by the United States Supreme Court in Nevada v. Hall 410 U.S. 421 (1978),

of his tax case against California as a tort constitutes an impermissible and constitutionally barred

collateral attack on another state's taxing authority which is beyond the subject matter jurisdiction of

subject matter jurisdiction precludes the district court from adjudicating Hyatt's remaining tort causes

collection. Regardless of whether the district court has personal jurisdiction over FTB, the lack of

Simply put, the district court does not have subject matter jurisdiction over Hyatt's causes of

action against California for engaging in its legitimate administrative function of tax assessment and

Hyatt is therefore judicially estopped from now attempting to litigate FTB actions that took place

(1996).

"a judgment entered in on State must be respected in another provided that the first State had

jurisdiction over the parties and the subiect matter." (Emphasis added.) Thus, Hyatt's restatement

by limiting his tort claims to ,onlywhat FTB did in Nevada:

. . . at issue are certain events, i.e. torts, which occurred during the FTB 's surreptitious
investigations of plaintiff in Nevada. (April 6, 1998 Surreply to FTB's Reply to
Plaintiffs Opposition to Motion to Quash Service of Process at page 4, lines 20-21);

Plaintiff now seeks relief for the FTB' s past tortious activities against him in Nevada.
(ld. at page 12, lines 10-11);

Plaintiff ... requests ... that this Court exercis.ejurisdiction over the FTB so that it
will be required to answer for its tortious conduct committed against a Nevada resident
in Nevada. (ld. at page 13, lines 10-12).
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1 Full Faith and Credit argument is a direct product of Nevada v. Hall and its progeny. The Supreme.

2 Court in Nevada v. Hall noted that its Full Faith and Credit holding allowing a private plaintiffs

3 California lawsuit against Nevada over a California traffic accident "poses no substantial threat to our

4 constitutional system of cooperative federalism." Nevada v. Hall, 440 U.S. at 424 n.24. The Supreme
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Court also noted that it had no occasion to consider whether other state policies not involved in car

accidents "might require different analysis or a different result." [d. The Supreme Court further

indicated that suits interfering with a state's'''capacity to' fulfill its own sovereign responsibilities"

were the types of cases that might require this different analysis and result. Id. A variety of courts

have dismissed lawsuits against sister states on the baSis of this language in Nevada v. Hall. (See

Jurisdictional Writ at 27-29 (citing cases).) Thus, Nevada v. Hall confinns, rather than rejects, the

viability of the FTB's Full Faith and Credit argument.

B. Mianecki does not address the Nevada v. Hall exception and concerns a far
different type of case.

Hyatt next claims that Mianecki v. Second Judicial Dist. Court disposes of the FTB's Full

Faith and Credit argument. (Hyatt Answer at 24.) But neither Mianecki nor any other reported

Nevada case discusses the Nevada v. Hall exception that the Court should apply here. See Mianecki

v. Second Judicial Dist. Court, 99 Nev. 93, 658 P.2d 422 (1983). Furthermore, Mianecki involved

a Wisconsin parolee's criminal conduct in Nevada, and two negligence claims for failure to act in

Nevada: (1) Wisconsin's failure to warn Nevada citizens in Nevada of a sex offender's propensities,

and (2) Wisconsin's failure to supervise the sex offender while he was within Nevada's borders.

Mianecki, 99 Nev. at 95,658 P.2d at 423. Hyatt has no similar claims here, and what Hyatt wants to

litigate implicates virtually every facet of the Californiagovemment's taxation decisions and actions

involving Hyatt, whether those decisions and actions involved Nevada or not. (See Jurisdictional Writ

at 17-18.) Thus, Hyatt's case, unlike Mianecki, is not about mere "injurious operational acts

25 committed within [Nevada's] borders by employees of sister states." Mianecki, 99 Nev. at 98, 658

26 P.2d at 425. Mianecki held that Nevada's interest in protecting its citizens from such acts outweighed

27 Wisconsin's interests in immunity, id., but Hyatt's case about the California government's taxation

28 process - a core sovereignty issue - is far more expansive than a case about such limited acts. These
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considerations require "a different analysis [and] a different result" ,than Mianecki in this case ..

Nevada v. Hall, 440 U.S. at 424 n.24.

In Mianecki, this Court also said Nevada has "a paramount interest in protecting its citizens

from individuals who have been convicted of criminal offenses." Mianecld, 99 Nev. at 97,658 P.2d

at 424. But in this case, unlike Mianecld, Hyatt has failed to articulate a cognizable .Nevada policy

or paramount interest that requires protection. Just saying, as Hyatt has said, that Nevada has a

paramount interest in protecting its citizens from governmental tort damage is not enough. Like

California's immunity laws, Nevada's immunity laws shield N.evada from governmental tort liability

for a broad variety of acts. In the area of gaming regulation, the Nevada government function most

analogous to California's taxation function, Nevada's immunities are even broader by virtue of the

broad waivers that applicants sign, as Hyatt hintselfnotes. In addition, even in those areas where

Nevada has waived its immunity to civil liability, Nevada has limited the compensatory 'damages

recoverable from the Nevada government to $50,000, and altogether barred the imposition of punitive

damages. Nev. Rev. Stat. § 41.035; accord Cal. GoV'l Code § 818 (California government immunity

from punitive damages).

These protections of the Nevada government evidence that there is no Nevada policy that

justifies continuation of Hyatt's Caseagainst the California government. They do so by indicating that

not every governmental act has a remedy, and that Nevada government acts like the FTB's acts do not

give rise to Nevada government liability. Even if such acts by the Nevada government would give

rise to Nevada liability, Nevada's laws would insulate Nevada government from a large compensatory

damage award, and from any punitive damage award at alL

Given these considerations, the unfairness of Hyatt's interpretation of Mianecki is readily

apparent. Hyatt's interpretation ofMianecki, if accepted, would allow Nevada state court litigation

whenever Nevada residents are the subjects of a California administrative investigation, because the

. rights of Nevada citizens are always involved in such cases. Hyatt's interpretation ofMianecld, if

accepted, would also allow Nevada courts to ignore California's own laws, apply only Nevada's law

regardless of where the California government's conduct occurred, and hold the California

government liable for an unlimited amount of compensatory and punitive damages, even though the
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California government is immune under its own laws, and Nevada law would either bar or shmply.

limit recovery if the conduct involved a Nevada government agency.

Hyatt's interpretation of Mianecki is especially unfair since California offers aggrieved parties

judicial and administrative forums in California in which to bring complaints against California's

taxing authorities, For instance, California law includes a statutory remedy for the FTB's reckless

disregard of its policies and procedures, a remedy limited to California's own courts:

If any officer or employee of the board recklessly disregards board
published procedures, a taxpayer aggrieved by that action may bring an
action for damages against the State of Cahfomia in superior court.
Cal. Rev. & Tax. Code § 21021(a) (Emphasis added).

Given such statutory remedies in California's own cow1s (see page 19, infra), Hyatt should not be

allowed to pursue a Nevada common law tort action involving taxation, which is expressly barred

under California immunity and administrative exhaustion laws. Mianecki does not hold to the

contrary, and no Nevada policy interest justifies allowing Hyatt to proceed.

C. Hyatt's intentional tort and operational act arguments miss the point.

Hyatt's Full Faith and Credit argument continues with a lengthy analysis of Nevada immunity

laws, concluding that the FTBshould be denied irnmun!tybecause Nevada would permit itself to be

sued for "operational" conduct and "intentional torts," (Hyatt Answer at 23-37.) But Hyatt's claim

that Nevada's immunity laws generally do not immunize such conduct is not evidence that applying

California's immunity and administrative exhaustion laws to this case would violate Nevada public

.policy. Hyatt ignores that Nevada has no personal income tax, and therefore no reason to conduct

residency tax audits of individuals. Since Nevada has no personal income tax, the Nevada Legislature

has never had to consider whether it would permit the State of Nevada to be sued for "deficient

operational acts" or "intentional torts" involving personal income tax administration. Furthermore,

in the area of Nevada gaming regulation, which involves government investigations analogous to

California tax audits, distinctions among "operational" acts, "discretionary" acts, and "intentional

torts" have substantially less meaning, given the broad waivers that gaming applicants sign.

Moreover, the distinctions among such acts have nothing to do with the administrative exhaustion

laws cited in the FTB's petition, and Hyatt raises no genuine dispute that California's and Nevada's
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laws regarding administrative exhaustion are substantially the same. Accordingly, the distinctions :in.

Nevada's general immunity laws among "discretionary acts", "operational acts", and "intentional

torts" are not reasons to deny Full Faith and Credit to California's specific immunity laws regarding

taxation, or to the California administrative exhaustion laws with which Hyatt did not comply.

In any event, Hyatt's assertions that the FTB acts about which he complains were

"operational" and "intentionally tortious" are unfounded. As the FTB described in its petition,

California law gave the FTB a wide range of powers to conduct audits like the Hyatt audits, and left

the details of those audits to the FlU's discretion. (Jurisdictional Writ at 34-35.) Where statutory

provisions entrust authority and discretion to a coordinate branch of government, actions taken under

those statutes are generally ruled discretionary, not operational. See, e.g., Becerra v. County of Santa

Cruz, 68 Cal. App. 4th 1450, 81 Cal. Rptr. 2d 165 (1998) (county social services department held

immunized for placement and supervision of foster child who was later murdered, under statues

entrusting department employees with authority and discretion to analyze dependent child's needs and

interests).

Here, the FTB acted under authority of such statutes, which entrusted the FTB with the

authority to determine how to conduct the Hyatt reside~cy audits, and indeed to ''prescribe all rules

and regulations necessary" for the enforcement of California's personal income tax laws. Cat. Rev.

and Tax Code § 19503 (emphasis added); see also Jurisdictional Writ at 35. Under the FTB's own

rules and regulations, the details of hoW FTB auditors proceeded involving Hyatt were left to the

auditors' discretion. (Jurisdictional Writ at 35.) Just because the FTB promulgated rules for the

auditors to follow during audits does not mean that their acts were ··operational." All government

actors, even discretionary actors, are subject to some rules from some source, whether statutory,

regulatory, or otherwise.

In addition, Hyatt's characterization of the FTB's conduct as "intentionally tortious" proves

nothing. Neither the FTB's "intent" to perform each step of its audits, nor Hyatt's labeling of the

FTB's conduct as ··intentionally tortious," transmutes that conduct into an intentional tort. See

Conway v. Circus Circus Casinos, Inc., - Nev. -, 8 P.3d 837, 840 (2000) ("Simply labeling an

employer's conduct as intentional ... " does not turn that conduct into an intentional tort.) An
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intentional tort requires facts showing a deliberate intent to bring about injury, (id.), but Hyatt has ..

neither plead nor presented facts suggesting any such deliberate intent here. To the contrary, Hyatt's

pleading simply shows that the FTB conducted a residency tax audit for tax year 1991 and. at Hyatt's

request, applied the results of the 1991 audit to the 1992 tax. year. The FTB subsequently issued

proposed California tax assessments for tax years 1991 and 1992 against Hyatt that he vehemently

opposes. The facts properly in evidence show that Hyatt's evasions and the need to check his change

of residency claim, not governmental malice, were why the FTB took the actions and made the

minimal information disclosures that it did. Hyatt's evasions, and the facts prompting a need to check,

included: (1) unsatisfied infolmationrequests,to Hyatt; (2) Hyatt's multiple claimed move dates; (3)

credit card statements showing dining charges almost exclusively in California in late 1991 and early

1992; (4) a Las Vegas apartment lease with a start date weeks after Hyatt's claimed move. with no

explanation of where Hyatt lived in the interim; and (5) patent license agreements executed after

Hyatt's claimed move listing his California mailing address. (See App. Ex. 7 at 6-9 (citing evidence

in App. Ex. 8, Cox. Aff.).)

Thus, there is nothing about the FTB's conduct, or Nevada's own immunity laws, that justifies

denial of Full Faith and Credit to California's immunity and administrative exhaustion laws in this

case.

D. Hyatt's cursory discussion of California's immunity and administrative
exhaustion laws does not demonstrate that Hyatt's case should proceed.

Hyatt next argues that even California law, specifically California Government Code section

860.2, does not accord the FTB the immunity that it asserts, as it only provides immunity in regard

to "instituting" a tax proceeding. (Hyatt Answer at 36.) But Hyatt is only reading the first half of the

statute, which in its entirety immunizes all FTB acts or omissions concerning the application of

California's tax laws:

Neither a public entity nor a public employee is liable for an injury caused by:

(a) Instituting any judicial or administrative proceeding or action for or
incidental to the assessment or collection of a tax. .

(b) An act or omission in the interpretation or application of any law
relating to a tax. Cal. Gov't Code § 860.2.

16

AA00988
RA001553



1

2

3

4

5
0.
oJ 6oJ

VI
:.!
U 7
:c
cIS

8

J: 9
u
> 100~z 11..(
a::u..

~ C>
12

z .• ..... 0

~ ..
13x ,;,

a:: 0 .•.w~ ••••...
al < - "' 14--'0 •...
1-" ...

w<. ><
5Elu~~ 15Z •••< .
U..: ~~o
U g ",zg 161:!(wo~

Cl Z '"

Z
!:!w •.•. 17a:~~

0 ...
'"
; !::.

oJ .. 18
~
0

19
z
..( 20a::
..(

U 21
a 22.J
..(

Z
0 23
0
u 24L

25
26

27
28

By its own terms, this statute covers far more than the FTB "instituting" a tax proceeding. Id.

The statute immunizes the FTB from liability for all of the acts or omissions of its employees

concerning their application ofCalifomia's tax laws, which are the only types of acts or omissions that

Hyatt alleges here. CAppoEx. 4 p.2,14 (Hyatt First Am. CompI.) (Alleging that all claims concern

acts ofFTB employees ''within the course and scope of their employment"). The FTB's immunity

WIderthis statute is not dependent on whether its employees' acts were operational or discretionary,

even if the FTB's acts here were operational (which they were not). Cal. Gov't Code § 860.2;

Mitchell v. Franchise Tax Bd., 183 CaI. App. 3d 1133, 228 Cal. Rptr. 750 (1986) (finding FTB

immune under this section in tort action without consideration of any discretionary/operational

distinction). The FTB,s immunity WIderthis statute is also not dependent on any distinction between

intentional and other torts, even if the FTB's acts here could be construed as intentional torts (which

they cannot). fd.; see also Gates v. Superior Court, 32 Cat. App. 4111 481,510,38 Cat. Rptr. 2d 489

(1995) ("[U]nless an immunity otherwise provides, the [California] govenunental tort immunities

apply to intentional tortious conduct."); Cal. Gov't Code § 818.8 (immunizing the California

government from all intentional or negligent misrepresentation claims for damages, such as those in

Hyatt's complaint). Instead, the FTB's immunity Wlder this statute depends on the subject matter of

the acts (application of California's tax laws), and that subject matter is precisely what Hyatt

complains about here.!

Predictably, Hyatt also cites to what his counsel (not the FTB's counsel) called "loopholes"

in California's immunity laws during the dismissal/summary judgment hearing in the district court.

But as the FTB noted in its writ petition, none of these "loopholes" has any application to Hyatt's

common law tort case. (Jurisdictional Writ at 24-25.) Furthermore, Hyatt's Answer contains no

1 While this subject-based approach in California Government Code section 860.2 may be
different from the discretionary/operational approach of Nevada's immunity laws, this does not mean
that the two states' immunity laws conflict in the context of this case. & described supra: (1) the
Nevada legislature has never had to consider an immunity law concerning personal income tax
administration activities; (2) the discretionary/operational distinction has far less meaning in the
analogous Nevada gaming regulation context, and (3) the FTB's actions in this case were not
"operational" in any event.
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persuasive authority that he was excused from the claims filing requirements ofCalifomia Tort Claims, '

Act, which are a jurisdictional prerequisite to a damages action for "any .... injury for which the

State is liable." Cal. Code Regs .. tit. 2, §630(h) (emphasis added),' see also Cal. Govt. Code §905.2;

Jurisdictional Writ at 24-25. Hyatt's suggestion that this blanket rule does not apply because his

California tax protest is not an "administrative proceeding," (Hyatt Answer at 66-67), is a non-

sequitur; the Tort Claims Act requires claims filing no 'matter how Hyatt characterizes the protest .

Thus, there is no real question about whether application of California's immunity and

administration exhaustion laws immunize the FTB from Hyatt's common law tort case. If this Court

applies those laws, Hyatt's case in Nevada is over. This Court should apply those laws as a Full Faith

and Credit matter.

Applying these California laws would be fully consistent with the general rights and

immunities of taxing agencies. Federal and state courts have long recognized the concepts of absolute

and/or qualified immunity for the acts of governmental agencies and their personnel See, e.g., Barr

v. Matteo, 360 U.S. 564, 571-72 and 576 (1959); Tenney v. Brandhove, 341 U.S.367, 377 (1951).

In addition, because taxation is such a vital governmental function, a state may limit suits arising out

of its exercise of the taxation power to its own courts. Kennecott Copper Corp. v. State Tax Com.,

327 U.S. 573, 579-80 (1946) (statute authorizing "an action in any court of competent jurisdiction"

for return of taxes paid under protest limited such actions to Utah's own courts); Smith v. Reeves, 178

U.S. 436, 438-39, 441 (1900) (suit in federal court against California's Treasurer for illegal

assessment of taxes by State Board of Equalization was barred because California consented to such

a suit only in its own courts). There is also no basis for Hyatt's suggestion that recognizing FTB's

immunity in this case will somehow result in a new legal principle that will subject Nevada citizens

to sinister acts of sister states as Hyatt argues. Just because Nevada courts have no authority to

adjudicate Hyatt's tort claims, does not mean that Nevadans generally are without legal remedy in

California for alleged FTB wrongdoing. See, e.g., Cal. Rev. & Tax. Code § 21021.

II

II

II
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Hyatt's argument that the FTB violated its own "policies, procedures, and regulations," and

thus must be barred from relying on any California laws in this case, is also wrong. Even if these

supposed violations proved that the conduct of FTB auditors involving Hyatt was "operational"

(which they do not), it does not follow that any Nevada public policy requires denial of Full Faith and

Credit to California's immunity and administrative exhaustion laws. As described supra at page 14,

Nevada has never had to consider what immunity it would allow concerning tax activities like the

FTB's in this case, because Nevada has no personal income tax. In the analogous area of Nevada

gaming regulation, Nevada has particularly broad immunities, given the broad waivers that gaming

applicants sign. In addition, the operational/discretionary distinction has nothing to do with Hyatt's

indisputable failure to comply with California's Tort Claims Acts. The FTB's acts involved tax

administration, a function essential to California's existence. Allowing this suit to proceed would

interfere with this inherent sovereign function of California, for all of the reasons stated in the FTB's

petition.

Moreover, California has an express statutory remedy for any possible violation of FTB

policies and procedures. Cal. Rev. & Tax. Code § 21021. Subsection (a) is a limited statutory waiver

of California's sovereign immunity for claims arising out of reckless disregard ofFTB published

procedures. The statute expressly limits actions arising from such conduct to California's own

superior courts. Id. ("If any officer or employee of the board recklessly disregards board published

procedures, a taxpayer aggrieved by that action may bring an action for damages against the State of

California in superior court.") (Emphasis added).

Such language is not a waiver of sovereign immunity that allows Nevada courts to exercise

subject matter jurisdiction over Hyatt's case. The language of Section 21021 is more specific than

that found in Kennecott Copper Corp., eited supra at page 18, and Nevada does not even have a

"superior court." In addition, the process of superior courts in California is limited. to the State of

California, see Cal. Civ. Proe. Code § 71, and other California statutes specifically refer to courts of

other states. See Cal. Rev. & Tax Code § 31; Cal. Civ. Proc. Code § 1913. Hyatt has no right to
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E. Hyatt's analysis of the FTB's policies, procedures, and regulations dpes Dot
justify denying Full Faith and Credit to California's laws.
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proceed with his Nevada common law tort action involving California's ''policies, procedures, and

regulations" where he had an available statutory remedy in California

As previously discussed at pages 24-25 of the Jurisdictional Writ, at oral argument before the

district court, Hyatt argued that three other "loopholes" in California's sovereign immunity laws

allowed Nevada courts to hear his case: 1) privacy rights under the California Constitution; 2)

California's Information Practices Act; and 3) a claimed exception to governmental immunity for

breach of contract. App. Ex. 16 at 30-34 (Tr. of Proceedings). But, Hyatt's claims are for Nevada

common law torts, not for violation of the California Constitution, any California statute or any

California contract law. In fact, Hyatt avoided removal to federal court by conceding:

"The action is based entirely on Nevada law." (App. Ex. 14, FTB
Reply Ex. A (plaintiff's Motion to Remand) at p. 19, lns. 2-3.
(Emphasis added).

"His causes of action are grounded in the law of the State of Nevada.
His tort claims speak: for themselves as cause of action recognized
under Nevada law." ad. at p. 22, lns. 17-18). (Emphasis added).

In any event, what is significant is that Hyatt now admits in his Hyatt Answer that he has

remedies in California. "California's Constitution, California's privacy act, and the California

Taxpayer Bill of Rights all forbid the FTB from engaging in the coriduct now alleged by Hyatt .. ".

(Hyatt Answer at page 36, line 20 - page 37, line 1.) "California law provides remedies,

constitutional and statutory as opposed to common law, through which an individual may obtain

redress for injuries stemming from conduct akin to the FTB's actions in this case," (Hyatt Answer

at page 56, lines 10-12).

In footnote 123 at page 37 of his Answer, Hyatt even quotes the California Infonnation

Practices Act (Cal. Civ. Code § 1798 et seq.) as allowing suit against California to be brought in "any

court of competent jmi.sdiction" That, of course, is the same phrase that the U.S. Supreme Court held

inKennecott Copper limits suits to a state's own courts. When Cal. Civ. Code § 1798 is considered

in conjunction with Cal. Rev. & Tax Code § 21021 and Kennecott Copper, Hyatt's exclusive remedy

was a statutory action in California's own courts, not a common law "tort" action in Nevada.

That California can limit suits against it concerning taxation to statutory proceedings in

.California's own courts can be easily understood by analogy to federal law:
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The IRS and individual IRS agents are entitled to immunity when, in
the course of collecting income taxes or enforcing income tax laws,
IRS personnel allegedly commit torts. As in Hyatt's case, the actions
complained of often occur during the course of an investigation to
determine tax liability. Where such actions are based on common law
tort or involve the imtiation or continuation of proceedings subj ect to
further agency adjudication, the IRS and the federal government are
protected by sovereign immunity and individual agents are entitled to
official immunity. See, e.g., Stankevitz v. IRS, 640 F.2d 205 (9th Cir.
1981); Zimmerman v. Spears, 428 F. Supp. 759, 762 (W.D. Tex. 1977),
affd 565 F.2d 310 (sm Crr. 1977); McKenzie v. Moeller, 1976 U.S.
Dist LEXIS 14610 (E.D. Wis. 1976).

Even actions for wrongful publication to third parties of information
regarding a person's failure to pay federal income taxes has been
barred against IRS agents based upon their official immunity. See,
e.g., Downey v.Nix, 1977 U.S. Dist. LEXIS 16276 (N.D. Ga. 1977).

IRS a~ents are also immune from suits in which it is alleged that taxes
were Improperly assessed. See, e.g., Johnson v. District Director of
IRS, 1976 U.S. Dist. LBXIS 12148 (N.D. Ga. 1976).

Hyatt's argument that federal courts have not granted IRS immunity
for alleged torts committed during an audit is not supported by any
reported case; the cases he cites are based on statutory claims not
common law torts. For eXllll1;ple,Hyatt cites to pages 127-28 of a book
entitled "Invasion of Privacy' by Louis R. Mizell as evidence that the
ms has been held liable for invasion of privacy. That case, however,
is reported as Ward v.United States, 973 F. Supp. 996 (0. Colo. 1997)
and Involved statutory claims, not common law tort claims.

Federal law is clear: the United States retained its sovereign immunity
(i.e. privilege) against tort claims that arise out of the conduct of an
IRS audit; Congress waived sovereign immunity and created a
statutory right to sue for improper conduct in the collection of a federal
tax; but retained sovereign immunity against suits seeking money
damages based upon illegal determination of a federal tax obligation.
Title 26 U.S.C. S 7433; Miller v. United States, 66F.3d 220,222-23
(9th Cir. 1995), cert. denied 517 U.S. 1103.

Just as Congress waived the federal government's sovereign immunity and created statutory

•

•

remedies for federal taxpayers who allege improper (i.e. "tortious") conduct by IRS agents under 26

U.S.C. § 7433, so too California has created a statutory remedy which limits damage actions against

the FTB concerning taxation to California's own courts under Cal. Rev. & Tax Code § 21021.
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25 In any event, the acts ofFTB's employees did not violate any policies or procedures of the

26 FTB. California law expressly authorizes disclosure of identifying information to third parties during

27 an audit:

28 A return or return information may be disclosed in an judicial or
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administrative proceeding pertaining to tax administration, if any of the
following apply:

(a) The tax(>ayeris a party to the proceeding, or the proceeding arose
out of> or In connection with, determining the taxpayer's civil or
criminal liability .... Cal. Rev. & Tax. Code § 19545.

See also Franchise Tax Bd. v. Superior Court, 164 Cal. App. 3d 526,537,210 Cal. Rptr. 60S (1985)

(FTB investigations regarding tax liability matters are "administrative inquiries"); cf. Norman E,

Duquette Inc. v. Commissioner of Internal Revenue, 110 F.Supp.2d 16,20 (D.C. Cir. 2000) (audits

are administrative proceedings under virtually identical federal statute.). The FIB auditor disclosures

of minimal identifying information about Hyatt to third parties in the course of the FTB's audits was

fully consistent with this law, and with the FTB's ''policies, procedures and regulations." The.

infonnation disclosed to third parties at most revealed Hyatt's name, address, social security number,

and selection for audit.

F. Hyatt's analysis of the Nevada v. Hall exception is designed to mislead.

Hyatt's claim that the "so-called exception to Nevada v. Half' has no application to this case

is structured as if Hyatt's own California tax protest is the only California "sovereign responsibility"

that could conceivably be threatened by Hyatt's lawsuit. Nevada v. Hall, 440 U.S. at 424 n.24. But

allowing this action to proceed has had, and would have, effects not only on the protest process, but

on many other components of California's residency audit program as well. Hyatt's case has already

consumed hundreds of hours of otherwise productive auditor time in depositions by Hyatt's counsel.

In addition, the district court's December 21, 1999 protective order that is the subject of the FTB's

Discovery Writ purports to preclude FTB from using evidence that the FTB develops during the

defense of this case in the Hyatt protest, unless the FTB goes through procedures imposed by the

Nevada court. Furthermore, the detrimental effects of Hyatt's lawsuit that are descnbed in the FTB's

Jurisdictional Writ are not exclusive. Hyatt's case, if allowed to proceed, would also do the following:
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Chill the FTB' s performance of its public duties, setting a precedent for
protracted Nevada litigation whenever the FTB requests information
from Nevada sources in a residency audit;

Effectively preclude FTB from conducting audits in Nevada without
some unspecified prior approval of Nevada courts or agencies (see
Hyatt's FIrStAmended Complaint C"FAC") at" 22 and 32);
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Hyatt argues that the FTB has not provided the requisite proof that his lawsuit interferes with

the FTB's capacity to fulfill its sovereign taxation responsibilities. (Hyatt Answer at 49-51.) But all

of the above effects can be divined from the record, and from ordinary common sense. Hyatt's lawsuit

does interfere with the FTB's capacity to fulfill its sovereign taxation responsibilities, and would do

so even more if allowed to proceed. This militates in favor of this Court applying California's

immunity and administrative exhaustion laws and ending this case.

G. The Supreme Court's recent sovereign immunity cases fully support the FTB's
mandamus petition.
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DiscoUrage FTB from approaching or questioning neighbors,
businesses, governmental officials or others in Nevada who may have
pertinent information concerning long-time California taxpayers'
claims of change of residency to Nevada (FAC 134);
Deter the FTB from using a person's name, address and social security
number to identify that person during an audit due to the risk of
litigation (FAC ~~35,41,42 and 62);

Deter the FTB from sendin~ its standard "Demand for Information"
form and other requests for mfoimation into Nevada (FAC ~ 46, 55,
56, and 62);

Set a precedent that merely telling a third party FTB is auditing a
person - and therefore is seeking information - could be tortious
(FAC'~ 34, 46 and 47);

Militate in favor of the FTB conductin~ residency audits in total
secrecy, rurming the risk that the FrB Will not uncover all relevant
facts;

Allow the person being audited to control the audit process as well as
the decision-making process; and

Impose a fiduciary obligation (FAC , 71) between FTB and California
taxpayers who claim to move to another state (FAC160), even though,
as a matter of law, no such fiduciary relationship exists. (Schaut v.
First Federal Savings &Loan Ass 'n of Chicago, 560 F. Supp. 245,246
(N.D. Ill. 1983), appeal dismissed without opinion, 735 F.2d 1366 (7th
Cir. 1984».

25 Hyatt is correct that none of the Supreme Court's recent sovereign immunity decisions

26 expressly overrule Nevada v. Hall. But as the FTB described at pages 29-30 of its petition, these cases

27 confirm that the Nevada v. Hall exception should apply fully to this case. The Supreme Court's recent

28 cases reflect an ever-increasing respect for sovereign dignity, an expansive view of sovereign
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immunity, and an unwillingness to intrude on a state's own sovereign duties. In so doing, they'

underscore the importance of the Nevada v. Hall exception, counter Hyatt's claim that the exception

is not viable, and compel application of that exception to this case.

6. Hyatt's choice of law analysis is similarly flawed.

Hyatt's claim that Nevada v. Hall andMianecki conclusively prove that California laws should

not be applied as a Constitutional Choice of Law matter'is wrong. The FTB's petition descnbes fully

how fairness and the parties' expectations compel application of California's immunity and

administrative exhaustion laws. (See Jurisdictional Writ at 30-32.) If these laws are not applied, and

this case is not dismissed, Nevada courts and juries would effectively regulate California's tax

collection process. At the same time, applying California law is not unfair, since Hyatt admittedly .

was a long-time resident who enjoyed the benefits and privileges of living in California for many

years while he developed his computer technologies. Hyatt also was, and still is, pursuing his

California remedies as to the audit and to his tax liability.

In contrast, what would be patently unfair is to treat California's immunity and administrative

exhaustion laws as if they do not exist in this case, merely because Hyatt allegedly crossed the

California state line into Nevada. Fully 96.8% of the FTB's audit man hours involving Hyatt were

expended in California, and only 3.2% in Nevada.2 All decisions to propose additional assessments

against Hyatt were made in California, and all administrative review occurred in California. The audit

activity and administration was done by the California government, and Hyatt is pursing his

administrative remedies and review in California at the present time. California law also provides

various statutory remedies in California's superior courts for certain improper FTB conduct causing

injury. Given these considerations, it is patently unfair and contrary to expectations to view all of the

FTB's conduct in this case solely through the lens of Nevada law.

2An analysis of the man hours related to the audit itself, exclusive of administrative review
by the FTB protest office (the first stage of review), was 624 total man hours. The number of man
hours allocated to any activity in Nevada (less than three business days) was approximately 20 man
hours. (Affidavit of Sheila Cox, 0005-11 at '1[34). The ratio of California man hours to Nevada man
hours was 624 to 20, or 96.8% to 3.2%.
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7. Hyatt's comity analysis is unpersuasive.

At pages 56-63 of his Answer, Hyatt argues that comity does not "require" Nevada to defer

to California in this case. But the issue before this Court is not whether comity "requires" Nevada

to defer to California (as Hyatt states the issue). Instead, the issue is whether Nevada should grant

comity to California.

As described supra at pages 12-14, Nevada has no policy interest that justifies allowing

Hyatt's case to proceed. To the contrary, as described at pages 35-37 of the Jurisdictional Writ,

Nevada has a special interest in extending comity to the FTB in this case. Mianec/d directs the Court

to detennine if Nevada would pennit itself to be sued if the FTB was a Nevada agency. Mianecki,99

Nev. at 96-97,658 P.2d at 424. Accordingly, this Court should not deny comity without first deciding

that a Nevada agency doing what FTB did would be subject to Hyatt's tort claims. That means

whatever this Court allows the district court to do to the FTB in this case, it will be doing to Nevada's

own agencies that conduct interstate in~estigations, especially the State Gaming Control Board

("GCB") and the Nevada Gaming Commission ("Commission").

The FTB explained in its Jurisdictional Writ how the breadth and scope of the public duties

of the Nevada gaming authorities to investigate and protect the State's primary tax source is not

limited to gaming licensees or applicants, but also includes the power to investigate third parties, and

is not limited to Nevada's territorial boundaries. The GCB sends its agents and investigators all

around the country, even all around the world, to conduct the investigations the aCB itself deems

necessary to perform Nevada's inherent sovereign function of regulating the Nevada gaming industry

and protecting Nevada's revenues. If Nevada declines to extend comity to California in this case,

which is based upon an FTB tax audit, then other forums will be more likely to deny comity to Nevada

in similar tort suits against the GCB for doing its job.

Hyatt argues that the potential impact of this case upon Nevada's own agencies, especially the

GCB and Commission is misleading. (Hyatt Answer at pages 60~63.) But Hyatt's argument reflects

a serious lack oflmowledge ofthe GCB's public duties, and no concept at all ofthe potential impact

of this case on Nevada's own inherent sovereign responsibility to regulate the gaming industry and

protect state revenues.
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At pages 60-63 of his Answer to the Jurisdictional Writ, Hyatt challenges the FTB's· analogy

to the GeB on the grounds that:

"the inquiry and investigative powers of Nevada's gaming agencies are based on the
express request, consent, and authorization of the applicant." Hyatt Answer at p. 60,
lines 11-12, emphasis in original.

But while applicants for gaming licenses sign application forms consenting to GCB

investigations, third parties who become the subject of GeB investigation do not sign such forms

(unless they decide to file an application after being called forward for ~ fmding of suitability). Yet,

the GCB has full and complete authority to investigate non-applicant third parties in order to carry out

the GCB's public duty of regulating the Nevada gaming industry and protecting state revenues.

Indeed, under Hyatt's limited view of the GeB's investigative powers, those organized crime figures

from around the country who are currently in jail for having hidden interests in Nevada casinos and

skimming gaming revenues would be surprised to hear the GeB never had the authority to investigate

them because they did not file gaming applications. See generally, United States v.De Luna, 763 F.2d

897 (8th eir. 1985), cert. denied, 474 U.S. 980. Perhaps the GeB itself would be even more surprised

to learn that its investigative powers are limited to only those who file applications for licensure and

consent to GCB investigations.

Hyatt's argument at pages 61-62 that a Nevada gaming license is a privilege is completely

nonsensical. Because Hyatt claimed a change of residency in his 1991 California state income tax

return, FTB had a public duty and was privileged to conduct an audit of claim. See, _cases cited at

pages 5-6, supra.

Finally, at pages 62-63 of his Answer, Hyatt argues that the GeB does not commit torts in

other states because gaming applicants consent to investigation. The GCB investigates third parties

wherever and whenever the Nevada gaming authorities themselves decide it is in their public duty to

do so. The GeB conducts interstate (and international) investigations just like the FTB conducted a

tax audit, part of which was done in Nevada. As previously shown, FTB conducted an audit, not a

tort. Nevertheless, Hyatt has been able to drag the FTB through nearly three years oflitigation over

his tort claims.

If Nevada declines to extend comity to California in this case, then other forums will be more
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1 likely to entertain tort suits against the GeB by third parties who the GeB decides to investigate for .

2 whatever reason. It is those third parties who never apply for licensure who will be able to sue the

3 GCB for the type of "tort" claims Hyatt is asserting against FTB in this case. As Fm said in its writ,

4 the State of Nevada has a special interest in extending comity to California in this case.
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8. Hyatt's analysis of Nevada's administrative
exhaustion laws displays ~yatt's hypocrisy.

At pages 38-39 of its Jurisdictional Writ, the FTB argued that the district court was also

obligated to dismiss this case under Nevada's own administrative exhaustion and ripeness law. The

FTB showed that Nevada applies its ripeness doctrine to preclude jurisdiction over claims based upon

a plaintiff's anticipation of final administrative adjudication. See, e.g., Resnick v. Nevada Gaming

Com 'n, 104Nev. 60, 65-66, 752 P.2d 229 (1988). As in Resnick, Hyatt is attempting to sue the ITB

for matters that are still being adjudicated administratively. The FTB also showed that the proper

procedure for raising a claim of an illegal; i.e., "extortionate," tax agency proceeding is as a defense

in the tax enforcement proceeding itself. See Stankevitz v. IRS, 640 F.2d 205,206 (9th Cir. 198).

In his Answer at pages 63-67, Hyatt argues that Faulkner v. University of Tennessee, 627

So.2d 362 (Ala. 1992), cert. denied, 510 U.S. 1101 (1994), and Ambassador Ins. Co. v. Feldman, 95

Nev. 538, 598 P.2d 630 (1979) are dispositive on this issue against FTB. Hyatt argues that the

ongoing tax proceedings in California do not allow him to sue ITB for money damages, so therefore

he has no administrative remedy to exhaust in California.

Hyatt's argument that he cannot sue FTB for tort damages in the ongoing proceedings

completely begs the question. The tax proceedings will determine Hyatt's residency and tax status

for 1991 and 1992. That detennination will necessarily decide if the Notices of Proposed Assessments

were valid or invalid. As previously shown, his complaint here is that the entire audit itself was

"extortionate" and therefore tortious. See pages 3-8, supra. Hyatt should not be allowed to sue FTB

25 at the very least WItil there is a final decision on the audit.

26 Hyatt also argues that the cases cited by FTB have no relevance. but it is Hyatt who has

27 miscited the case law. In Faulkner, the Alabama Supreme Court said:

28 We note that before exhaustion of administrative remedies becomes an issue
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in any case, there must be a administrative remedy available. UT points to no s,peeific
authority indicating that a cognizable administrative remedy through DT exIsts for
persons like Faulkner.

627 So.2d at 365 (footnote omitted). There was no administrative remedy in that case for two reasons:

1) the University of Tennessee had no established procedures for Faullmer to challenge the decision

to rescind his degree; and 2) the letter to him from the graduate school dean offering a hearing itself

stated the University had already '5udged [Faullmer's] dissertation to lack evidence of original work

and to constitute essentially duplieationofmaterial in the [Frost] reports." Id. at 363-64. Here, in

contrast, the Proposed Notices or Assessment against Hyatt are by their very nature tentative and

subject to change based upon further evidence that Hyatt is presenting to the FTB.

The sole issue addressed by the Nevada Supreme Court in Ambassador Ins. Corp. v.Feldman

was whether private party insurance companies who sued another private party insurance agency for

defamation were precluded from pursuing such an action until the Insurance Commission made a

decision concerning a dispute between those two private parties. Neither the Insurance Commissioner

nor the State of Nevada were parties to the defamation suit. Such a private defamation action was

outside the Insurance Commissioner's authority to consider; therefore, there was no administrative

agency remedy to exhaust.

Contrary to Hyatt's argument, neither case has much to do with this case, and neither is

dispositive on anything that is relevant to FTB's administrative exhaustion and ripeness argument.

Since Hyatt is suing the FTB for matters that are still being decided in the administrative adjudication

process, his case should be barred by Nevada's own administrative exhaustion and ripeness law.

Finally, Hyatt's argument thatNevada's own administrative exhaustiori and ripeness laws have

no application to this case evidences Hyatt's hypocrisy. On the one hand, Hyatt asks this Court to

disregard California's immunity and administrative exhaustion laws, and make Nevada law the start

and end of this Court's inquiry. But on other hand, when faced with adverse Nevada law on

administrative exhaustion and ripeness, Hyatt argues that this adverse Nevada law does not apply.

Hyatt's pick-and-choose strategy should be rejected, and the Court should dismiss this case under

Nevada's own administrative exhaustion and ripeness law.

II
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9. Hyatt's response to the FI'B's alternative writ petition is flawed.

Finally, Hyatt's response to the FfB's alternative writ petition is unpersuasive. Hyatt

completely ignores that he once promised the Nevada federal court, to which the FTB originally

removed this case, that his claims "stem strictly from the FTB 's tortious actions directed against him

as a Nevada citizen within the State of Nevada." (See Jurisdictional Writ at 15 (emphasis added).)

Hyatt also completely ignores that he also told the federw court that he "seeks relieffor the FTB' s past

tortious activities against him in Nevada," asking that Nevada exercise jurisdiction over the FTB "so

that it will be required to answer for its tortious conduct committed against a Nevada resident in

Nevada." (Id. at n. 4 (emphasis added).) Unlike Hyatt, this Court should not ignore these statements,

which are sufficient in and of themselves to estop Hyatt from opposing the FTB's alternative writ .

request. See. e.g., Breliant v. Preferred Equities Corp., 112 Nev. 663,668-69, 918 P.2d 314 (1996).

Even apart from these glaring omissions, Hyatt's Answer to FTB's alternative writ petition

is flawed. Hyatt claims that there is no authority for the FTH's alternative request, but there are

numerous supporting authorities cited in the FTB's Jurisdictional Writ. (See Jurisdictional Writ at 39-

43.) As a matter of Full Faith and Credit, choice of law, comity, and basic common sense, Hyatt

cannot prosecute a Nevada common law tort action that includes litigation over California internal,

non-Nevada acts and contacts of the California government that are not actionable in tort in California.

Just because Hyatt allegedly crossed the California state line does not change what the California

government did within California, or what laws regulate the California government's non-Nevada

conduct. Applying anything other than California law to such conduct makes no sense, and not a

single California law allows Hyatt to recover for alleged C9mmon law torts incident to California's

application of its tax laws.

Hyatt argues that he should be allowed to litigate in Nevada over everything that the California

government did to him, because to hold otherwise would "split" his claims. But all oftbe cases Hyatt

relies on for his "no splitting" argument involved service of process issues, personal jurisdiction, and

venue. None of them even addresses subject matter jurisdiction, let alone the exercise of subject

matter jurisdiction over tort claims involving a sister state's acts within its own boundaries that are

not actionable in common law tort under the sister state's own laws.
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For example, Sweeney v. Schultes, 19 Nev. 53, 5~ (1885) was an action for recovery of real

property and damages for wrongful possession. The plaintiff was not suing a nonresident for acts

outside the state. Hyatt takes the statement: "After this appearance the court had jurisdiction to

proceed and grant any relief to which the plaintiffwas entitled., regardless of the mistake in the fonn

of the notice inserted in the summons" (id. at 57), completely out of context.

Gans v. MD.R. Liquidating Corp:.,1990 WL 2851 (Del. Ch. Jan. 10, 1990) was an action to

enforce a contract to provide retirement benefits brought against the corporate directors at the time of

dissolution. Posner Laboratories, Inc. v. Pro-line Corp., 1978 U.S. Dist. Lexis 16334 (S.D. N.Y.

1978) was an action for unfair competition, and Geo-Physica/ Maps, Inc. v. Toycraft Corp., 162 F.

Supp. 141 (S.D. N.Y. 1958) was for copyright infringement. In all of those cases, the courts had

subject matter jurisdiction over all the asserted claims. That is not the situation in this case.

Finally, Hyatt's "no splitting" argument is completely refuted by long practice, especially in

federal courts, where a court often may lack subject matter jurisdiction over some claims but not

others. Such claims are "split" when the court dismisses some, but not all of the claims before the

court. See, e.g, 28 U.S.c. § 1367(c) (specifying situations in which a federal district court may decline

to exercise supplemental jurisdiction over a claim). In fact, the district court "split" Hyatt's claims

when it dismissed Hyatt's First Cause of Action for declaratory relief.

At a minimum, California's laws immunize the California government from common law tort

liability for its California internal, non-Nevada taxation conduct involving Hyatt. A Nevada trial

involving litigation over such non-actionable conduct is not proper, and justifies, at a minimum,

granting the FTB's alternative writ request.

DATED this 26th day of December, 2000.

orneys for Petitioner Franchise Tax.Board
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IN THE SUPREME COORT OF TH~ STATE OF NEVADA

FRANCHISE T~ BOARD OF THE STAT~
. OF CALJ;FORNIA,

pet:i.ti.oner,
VIS •

THE EIGHTH JUDICIAL DISTRICT COURT
OF THE STATE OF NEVADA, IN AND FOR
THE COUNTY OF CLARK. AND THE
HONORA~LE NANCY M. SAITTA,
DISTRICT ,JUDGE,

Res}?ondQ:nts,
snd

GILBERT P. HYATT,
Re~~ Party ~n In~erest.

F~CHIS~ TAX BOARD OF THE STATE
OF CALIFORNIA,
Pet.it.ioner.

Vl5.

TH~ EIGR'l'HJUDICIAL DISTRICT COURT
O:E" THE STATE OF NEVADA, IN AND FOR
THE COUN'l'¥O~ CLARK. AND THE
HONORAELE NANCY M. SAITTA,
DJ:S'rP.J:CT JUDGE:,

:Respondents,
and

GILBERT P. HYATT,
Rea~ Party ~n Intere:st.

No, :3SS49

FILED
JUN 102001

~:~~A~Tc....,
CLE UP ECOU

e"~ F PurtCL I(

No. 315:390

ORDER GRANTING PETITION (DOCKET NO. 3G390) AND
DISMISSING PET1TION (DOCKET NO. 35549)

Franchise Tax Board petitions this cour~ for 0 wr.it
of rnandarn••s and/o:!:' pre>h.ibit::i.on :i.n Dooket 'NO. 35549r o.rgu:i.ng

~ha~ ~h9 di~trie~ cou~~ e.red ~n determ~ning th~t certa~n

proc1uct. and/o:l; del;i.berative process prj.v.i~eges and
aubsequen~~y order~n9 ~hose documents re~eBsed. Franch:i.se T;a.x

Eoa;rd :sepQ.rQ.t~~y .pet.it.iona 'l:h.is co ••:a:-t ~Q-r a writ of rna.nd=ue

ot - OC1C\OO
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·~~~~ ,~;.;.~.:.8_:.:.~.:;1-:;..F.::AZ.",,- _

" .. - l4loouooe

in Do~ket.No. 36390, a.9u~n9 ~h~~ ~he d~st.~ct cou.t erred ~n
deny:Lng ii;s mo~ion :tor summary j..,.dgrnent because the clgct:.rine

of comity precl1,)de~ ~he distri.ct court·~ exerc:.:l..:se of
. . . h l' ~J.'n~e Franchise "'ax Beard .;sjurl.Sd;Lctl.On over 'to e c a;LInS •• _ .•. _

i.rnm~nef~om ~iahi.l~ty under California law.
We con~lude thct ~he d~s~r:Lct cou.t did err in

deny;i.ng Franchise Ta~ Board's mot:Lon for summary jUdqment,

albeit gn grounds other than those aJ.::I.eged .:in ~hl!t pe~i~.:ion.

Thus, we grant the pet.i.~ian for a W:r.:l..L of mandamus in Docket
No. 36390 and direct the di.str.i.c:~ c:our~ ~o conduct further

proceed:i.nga cons.i.:stentwith thi$ order. our
resolu~.i.onof Dockei; No. 36390 renders the petition in Docket
No. 355~9 mooL, we deny that petiti~n.

A wr:l.'t:. of mandamus may be :l.ssued to compel the

performance of an act that the ::I.awrequires as e duty
result~ng from an office, or to control an arb1~rary or
capric~OU5 e~erc:Lse of d1scre~ion.1 This ex~rao~dinary remedy
is available only when ~here is no plain, speedy and ~dequa~e
:l:'emedy at l.;nw, and ~n~~rel.y w~th~n this cc>u.:ct'e
c:ii15crei;.i.on whcathe:l:" to ;l.ssue a wri. t. 2 Even 1;hough a writ of

mandamus is t~e appropriate remGdy to review the deni~l. 0: a

mot~on fOJ: s\,t:mrnary j udgroen~ because the order is otherwi.,.;e

une.ppea~abJ.e, ~h.i5 court: hag l..imi.ted the exerci15e o:f this

extraordinary remedy to .instances when jud~cial economy or the
need tg cla:z:.:i.fy important issues require our inLerVention.3

lNRS
Nev. 601.,

:34. :.60 ~ Round Mil], ~en.
637 F.2d 534 (1.981.).

Imp. D~sL. v. Newman. 97
2NRS 3<I• 1-,0 I

e1e P.2d e4~r e~l Sm.i.th v.
(1.9511) •

D1s~rict court, .107 Nev. 677,

~Sorenson v. pav~ikowski, 94 Nev. 440, 442, Sel P.2d B5J.,
8S3 (1978); S~l1ith v. C:i.stric"C Ccur~. 113 Nev. 1..343, 9$0 E'.2d
280 1J.5197); 13't:.ste v. BEibaxan, 106 Nev. 15S, 787 P.2d 805
(1990); cf. Sta1;e ex rel. Dep't Trensp. v. Thom~sonr 99 Nev.
358, 36~~G2 P.2d ~338, J.340 (~9631.

2
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~ ~6/1~/~~ 10:~1 FAX--~-~-------- --------- &iI 00;)/006

BeC~U5e th~s ca~e implics~es th~ princip~es Q£ Fu~~ Fa~~h and
Cred.i.1:. and comj.ty; wh:tch are o~ gJ:c:at importance w:Lth ~s:spect:.

t:.o :Ln1:.erpret:i.ng each s'l:ate' IS f!,over~i.gn responill ibi.~:i.t:.:i.e$ and.

r:i.9hts, we e~ect to exercise our e~trao.di.nary wri'1: powers.
Acco~ding '1:0 the United States Supreme Court C~5e of

Nevada v. H21.~;l,.-! and. the Nevac;ia case of Mianeok.:1. v. Dist.r:l.ct

C01,;..rt,$ 'C.he crucia~ inqu.i..ry in de1:.ermin:i.ns whether to afford

deference 1:.0 ano'l:her ~tate's laws under the doctJ::i.ne~of Fu11

Fai.th and Credit or comity ~s whether 'C.he~~s'C.er state's laws

confl:i.ct w:L'l:.h or contravene the :forum state's laws or

polic;l.es. In th.is case, our inquiry rests :i.n dete:t::mi.n1.ng

Whether Nevada law, wh:Lch gran1:.s immunity to state agencielS

only :for discre-cionary ;;lc::ts, I; .i.s a:f'f.:z:on'C.ed by recognizing

Ca~:i.£crn:La 1~w, which 9rants F~anch:i.~e Tax Board ~mmun.i.ty for

.i.ntent.i.on.a.J. tor'C.a, as WEll:!. a5 d;i.l;lc~et.i.onary and operat.i.on;;l1.

acts.7

Alth01,;.gh the part:i.es addressed on~y the i.ssue of

com~ty in Docket No. 36390, our review of the re~ord to

dete=ni.ne whether comi'C.y or FulJ. Fait:.h and Credit should be

appli.ed revea1ed ~ha'C. t:.here is no probative ev:ldence 'C.o

support Hyatt's claims. 'rhus, because Hya'l:.'l:. .fa..i.~ed t<;;>' meet

his burden of ~rovidin9 proQat.i.ve evidence to genera~e genu:lne

.i.ssuez of mat'eri.al :Eac't cn each of his c~ai.rns, the d:1.st:ric'C

co~rt erred in denying Franchi$e Tax Board's mo'Cion for
.summary judgmeont.

writ of mandamus.
We, the;l;'e:fore. g.:z:ant the pet.i.t.i.on for a

444 0 U.5. JiJ.O, 4~2, 424 n.24 (J.979)

~99 Nev. 93, 96, 658 ~.2c;i 422, 424 (~9B3).
41.032(2); c~. NRS 4J._03~; Fre~1
86 Nev. 390;-391, 469 P.2d 39~, 400

HoteJ. Co;r;p.
(J.97 D) _

v.

ical Gov't Code § 860.2; see M:i.i::.che~1. V. ~ranQh:i.se 'l'a'X-
Board, 226 CaJ.. Rp~r_ 750 (Ct. A~ J.966).
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e III 004/006

:en the c:on-cext of a judgment motion,
Franchise· Tax Board, as the moving party, hal:> t.he burden 'of

e.s-ca:O~;l..shi.n9the non-existence g£ g·enu.i.ne issues of ma-cerial

fact.o BUt:. this burden is sustained if Fr8.nchise Tax. Eoard

demonst:t:'ates a lack of probative evidence o:f at least one

e~'!!Iment o:f Hya-c't.' s pr.i.ma ;Eac:.i.a: ca.se.p flyat-c '&hen has the

burden o£ Qernonstrating specific evidence indicat~ng a genu~ne
dispu"t.e o:f filct .11;1 Mere a~lega"t.1ons are :lnsuffic.i.Gnt ~Q

susta~n ehi.s burden; spec.i.f.i.cfacts must b~ produced to .show a
Slilnui.ne di.spUt:.e t:.hat :l1,;l~t.i.£:i.es the deni.al. o~ So mot:l.on ·for

=:ummary jUdgmen'C.l1

upon our review of the record, we conc~ude that

Hyatt fai.~ed. aG a matter of law, to. meet: his burden to'

produce sufficient facts,12 ~ndicating a genuine d.i.spute, tbat

Franchise Tax Board's acta ita i.nvesti.gat:lon

~on~ti.-cuted i.nten~ional ~or~s.u There ~s no ev~dence, aside

eN~CP S 6.( Co); NGP.. 112
1151, ~156, 946 P.2d ~63,

Ltd. Liab. CO.
16G-G7 (1997).

Ra.i.ns, J.13 Nev.

Nev. 67,
v. Clark

5Rai.n~, ~13 Nev. ct ~1S6. 9~6 P.2d a~ 167 (citing Ce10tex
Corp. v. ce-cre~-c,~77 U.S. 317, 325 (1966).

1°I d. at 2157, 946 P.2d at 167 .

. llNRC:E' 56 (eo); ~ Bi.rd v. Ca:sa ~ovaJ.e West, 97
70-7J., 624 P.2d 17, 19 (:1.99:1.); ~ ~ Ga;r:vev
ccun-c~. 91 Nev. 127, 130, 532 P.2d 269, 27~ (1975).

·~Franchi.3~ Tax Boord haG met .i.taburoen that at least one
e~ernen-cof Hya-ct's claims has no~ been sho~n by d~mon~t.ati.ng
unQ.i.,$pui::ed fa.cts that Franch.i.se Tax 13gard C1) never prOduced
fc~se s-catements, (2) never pub~:i..ei::::ed .its .i.:IOves-t:..iga.t:i.ono.
:f'.i.nd.i.nq:& outside 'l:h~ :scope g£ the ;i.nveatigati.on, (3) comp~ied
wi.-ch its :i..nterna~ operating proeedu~e$ wi.th .egard to
con~act~ng individuals, and (4) merely visited Hyatt!s house
a.nd c:onductQd ~~e .i.nvest.i.gBt.i.cn through phone calls and
~et~61rs.

13See, .!..:..SL:., Barrn@tt~er v. Rene Air, Inc., 11.q Nev. 4J>~.
4-47-49;-- 956 I?2d :l.3B:2, 130S-97 (1998) (nlClg1igen-r:
misrepresentati.en and outrage), ~irn1ted b"i. 01i.ve:l:'o v. I.owe,
1l.6 Nev. 395, 995 P.2d :l.02J (;lOOO); PETA v. Bobbv Beroaini,
Ltd., '111 Nev. 61.5, 6;28-36, 895 P.2d 1269, ~27e-63 (1995)
('IilVas:l.on of pr:l:vac=y cla:i.ms); Posadas v. City of Reno, 1.09
NGV. 448, 457. 851 P.2d 444-45 (1993) (abuse or process); M &
R Investment Co. v. Mandarino. 103 Nev. 7J.1, 718-1.9, 7~6 F72d

ccnc~n~ed on ne~e ~agc . . .
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,'.

1410051'006

from Hya'Ct's own cono=.l.usory a.~~e'ililt~ons, tha~ Franchise Ta~

Bctl.:i;;'ci' s i.n~esti9at:i.on unreasonably intruded .int.o h;l.a p~i.va'1:e

J.,i.:fe or l3ec).usi.on, publi.shed fa~se :S..nfcrmat~gn l!Lbcu'b him. or

pul::l~ish@d ~n:format.ion to th.ird part.1.c::~. that was not of a

leg.i~i.rnS!te publ~c conC:C1.rn. Toe myriad. dEposi.ti.on.:s

Qccuments aubm~t~Bd to thi.s court are undispu~ed and indicate
that Froanchi.se Tax Boa:l:d's investiqat:i.ve acts were .1.n :l.i.ne

••••;l~h a stanciard :l.nvesti.ga-.::ion to determi.ne residency status

for taxati.on pursuant to. 1-cs sta'Cu"CorY authority •. Merely
because a stat~ agency :i.spe=~orrn1.ng an ~nves't:iga't:ion in the
course of its duties does not automat:l.ca~~y render ~t~ aC~$ an
:invasion o~ pri.vacy or o"Cherw1se intentionally tortious ~bsent
ev:!.d.enc~ o:f 'Unreasonabl~n(HIG O~ fa~s:l.t:y of S1:at:ement:.s. llilO

such ev:id~nce h~s been presented ~n ~h1Z ca~e_
There :i.s also 1nsuff:l.~:l.~nt ev:L.cience of Hyatt's

remaining cla:l.m of .negligent misrepresentation.l~ As with

Hyatt' s c;~a1.ms for :l.n't:ent:..ional tor"Cs. t.here :l.s no evi.dence

that Franch.ise Tax Eoard supplied cny fe~se :l.nformat:Lon

In l:l.,;ht of the lack g;f ·~v:i.d~ncliit supporti.ng Hyat-c's
c1a~a for :l.nt:ent:!.onaltort:s and negl:l.gen-c m:l.srepresent:8-c:!.On,
we conclude that i~ was error for the distr~ct: Court to deny
the mot:l.on~cr summery judq.ment.~e Be~ause we conclude that it
was error to deny Fr"nc::hilSe Tax !3l;1ard.'5 motion for summary

j udg:men'C,
....•.,- .

and. Hya"Ct:' s o~ai.ms should l":\ave been di~m:i.;;;seci,
. \ .. ' ' ..~..

I
\Ole

Q,.,n*.inu ••d
"lee, 493 C:1987) (i.nvasion of p:r1.vacy Olaims); S~.c.:l:'v. Rebello.
97 Nev. 124. l2$-26,· 625 E'.2d 90. 9.2 (:1.981.) (outrage) •

• Q~ Barme-ctler, 114 Nev. a~ 447-49, 9SG ~.2d at ~3e6-a7.
15Althou9h ne~ther pa.ty add~essed -ch:l.s ~ssue .in t:.he

pet:i.t:ions to ~h:is court:, t:hCl recorci :i.nci:l.cates 'l:het the issue
of 't:.he absence of proba't:.1ve evidence was presented to the
d1str:l.ct court on the 1n:i.t1a~motion.

5
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. IHI11;' 1'0 1.0 16::11 FAX.._-~ .

...
need not address ~he issues raised in Dooket Nc.
re9arcing purporLedly privileged materials.

iii 0061'006

35549

Con$i~tent with our discu~sion above. we therefore
GRAN'!'the petition .1..nDocke't: No. 36390 ANP DIREC'!'

THE CLERK OF THIS COURT TO ~SSUE A WRIT OF ~DAMUS
instruc't:ing ~he di6tr~ct court to 9~ant Fr~nchise Tax Soard's
motion for sumrnaryjud9ment in light of the lack of Qv~dence
prasen't:ed. :loll We DISMISS AS MOOT the petitil;m in DocJt;.et No.

35549.

YC~

~~".r-- •• ~
Shearing <-----J------0- .~,.
]\.9'061::1. :)

RC~

Leavitt •

C.J.

J.

J.

J.

J.

J .

cc: Hon. Nanc~ ~. Sa~tta. D~6t~~Ct Judge
Ca~~~orn~a ~~~orney Genera~
McDona~d Carano Wilson McCune Bergin Francov~ch & Hicks
Be~nhard & Les~ie
Hutchison & Steffen
ThornQe K. Eourke
Riordan ~ MCKen%ie
Marquis & Aurbach
Clark County C~erk

~eTne Honor~~~~ Nancy Be~ke%, JU$t~ce. vo~unt~rily recused
herself from participa~ion in the decision of thi~ mQtte=.

Ei
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ryan Murray (7109)
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(702) 650-6565
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Issues presented.

Did the Court overlook or misapprehend genuine, material facts at issue when it
concluded "that there is no probative evidence to support Hyatt' s (tort) claims?"

Did the Court overlook or misapprehend the law when it granted the FTB' s petition
on grounds other than those alleged in the petition?"

Summary of argument and relief requested.

Hyatt sued the FTB for torts based on its invasion of his privacy and its fraudulent conduct.

Since the Court decided the Writ Petition on issues not raised, briefed or argued , Hyatt has minuscule

space to describe -for the first time to this Court - his specific claims and the evidence that has been

verlooked or misapprehended by the Court. Despite an enormous record , he has space here to address

scant portion of the sufficient probative evidence in the record of prima facie claims regarding: (i) a

single invasion of privacy claim - disclosure of private facts - and (ii) his fraud claim. Hyatt has

12 equally strong supporting evidence for his various other related tort claims, but no space to address

I This claim is really two: the more recently emerged invasion of informational/constitutional privacy and the more

ditional branch of disclosure of private facts. Each claim involves the disclosure of private facts for which an expectation of
rivacy had been created and for which a reasonable person would fmd offensive - particularly informational/constitutional
rivacy under which disclosure of private, personal information gathered by the government is per se unlawful. See detailed
iscussion in Hyatt' s opposition to the Fill's motion for summary judgment on pages 21-26 and 31- , respectively, (Appdx.

h. 271. See a/so Cal. Const. , Art. I, Sec. I. For the Court's convenience and for clarity in this petition, Hyatt has attached an
ppendix hereto containing copies of all exhibits cited herein. Hyatt cites to the attached Appendix in the following format:

(Appdx., Exh. l All exhibits included in the attached Appendix are materials from the record before the Court, and the record
ite for each exhibit is set forth in the table of contents for the Appendix.

, 15

em. Hyatt therefore requests rehearing on all of his tort claims. Surely this Court must accord respect

or the fact that the district court twice validated Hyatt' s tort claims, the discovery commissioner saw

d heard sufficient evidence to indicate that the FTB may be guilty of fraud, and even the FTB did not

hallenge in its writ petition the sufficiency of Hyatt' s evidence. Indeed, the record is irrefutably alive

ith supportive evidence.

The Court has overlooked or misapprehended Hyatt' s substantial evidence
ofthe FTB's invasion of Hyatt' s privacy by its illegal disclosures of Hyatt'
private facts.

Elements of claim: (i) disclosure or publicity of private facts; and (ii) a reasonable
expectation of privacy in regard to the disclosed facts. 

Supporting evidence:

The evidence establishes beyond any doubt that the FTB violated its own non-discretionary
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les , regulations , and procedures in illegally disclosing Hyatt' s private information and thereby injuring

yatt. Regardless of whether an individual owes taxes to California, the FTB has no right to ignore its

wn confidentiality requirements and commit actionable privacy torts under the guise of a tax audit.

his claim , and all of Hyatt's claims, are for torts committed by the FTB irrespective of the independent

ax proceeding in California.

The Court incorrectly concluded that Hyatt's only evidence in support of this claim (and all

fuels) consisted of his own allegations. The Court overlooked a record replete with documentary

vidence, affidavits, and depositions of third persons that establish this claim.

1. Hyatt reasonably expected an audit by the FTB with no public disclosure of
his private information.

As addressed below, based on the FTB' s own published regulations , statutory requirements, and

xplicit representations to Hyatt and his representatives, Hyatt rightly and reasonably expected that the

TB would keep his private information confidential. Hyatt' s heightened privacy concerns were, he

ought, allayed by the FTB' s explicit promises to Hyatt and citations of law mandating confidentiality.

) 15

There are numerous examples ofFTB publications mandating confidentiality. " It is the auditor

esponsibility to maintain the security of all confidential data during the audit process and to prevent any

authorized disclosure."2 The FTB is forbidden from providing "confidential information to persons to

horn issuance of this information has not been authorized."3 The FTB emphasizes: "It is the

esponsibility ofFTB agents to ensure that confidential information is not disclosed to unauthorized

ersons. "4 Auditors are instructed: If in doubt, don t disclose," repeating this mandatory, non-

iscretionary requirement 16 times in 14 pages in one manuaL5 The FTB even warns its auditors of

ossible private lawsuits for unauthorized disclosures.6 Yet, included in the FTB's definition of

onfidential information is the very type of information it disclosed regarding Hyatt.

The record is overflowing with evidence, testimonial and documentary, that provided Hyatt with

2 FTB Field Audit Manual
, at FTB 3762 (Appdx. , Exh. 1).3 FTB Statement ofIncompatibleActivities and Rules of Conduct

, at (1), paragraph 1(3) (Appdx. , Exh. 2J.4 FTB Disclosure Education Manual
, at 1 I (Appdx., Exh. 3).

5 FTB Disclosure Education Manual
, emphasis in original (Appdx., Exh. 3J.

6 FTB Disclosure Education Manual
, at 14 (Appdx., Exh. 3).

7 FTB Statement of Incompatible Activities and Rules of Conduct
, at (3), paragraph 11(2), at (5), paragraph IV, and at

7), paragraph IX (Appdx., Exh. 2); FTB Disclosure Education Manual, at 4 (emphasis added), at 5 , and at 13 (Appdx. , Exh. 3);
d FTB Security and Disclosures Manual, at H 06603 , H06659 (Appdx. Exh. 4).
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an absolute, reasonable expectation that his unique need for privacy would be strictly honored by the

TB as stated verbally and in writing, and as required by its own rules. In its initial audit letter, the FTB

romised "confidential treatment of any personal and financial information from the auditor assigned to

ou."g In the same document, the FTB sent Hyatt its Privacy Notice , FTB Form #1131 9 that

epresented to Hyatt that the FTB was subject to the California privacy act IO and was required to

disclose "why we ask you for information." The FTB indicated that it would only share information

ith the IRS and other governmental agencies. It uttered no hint that it intended to divulge Hyatt'

rivate information to non-governmental third parties at the unfettered discretion of its auditors. 

onetheless did so on a grand scale as summarized below.

The affidavit of Eugene Cowan, Hyatt' s tax attorney, explained in great detail the lengths Hyatt

d his representatives went to obtain assurances from the FTB regarding confidentiality. I I The FTB

12 clearly understood Hyatt' s compelling need for keeping not only his private information confidential but

so the fact that he was being audited to the point that Hyatt' s insistence upon confidentiality was so

on-negotiable that the FTB promised strict confidentiality as a quid pro quo for obtaining the

nformation and documents its auditors claimed it needed to complete the audit.

Hyatt is by all accounts, a recognized world-class inventor, researcher and licensor whose

emands for strict confidentiality were solidly based upon concerns of industrial espionage and theft of

ade secrets. J3 Having previously experienced the disastrous effects of security leaks early in his

areer 14 Hyatt' s need for confidentiality was paramount, as he had licensed many ofthe world' s largest

orporations on crucial technologies and was negotiating with many others.15 The FTB was keenly

ware that Hyatt' s privacy concerns were both reasonable and non-negotiable, as his secret research lab

and secret document files were located in a higWy confidential setting not available or discernible as

8 FTB Form #113l(Appdx., Exh. 5).
9 FTB Form # 

1131 (Appdx. , Exh. 5).
10 Officially known as the California Information Practices Act of 1977("

IPA"), Cal. Civ. Code ~~ 1798 et seq.
II Cowan Affid. , ~~ 9-26 (Appdx. , Exh. 6), submitted in opposition to the FTB's motion for summary judgment.
12 Cowan Affid. , ~~ 9-26 (Appdx. , Exh. 6).
13 Hyatt Affid. , ~~ 18b, 131 , 137 (Appdx. , Exh. 7).
14 Hyatt Affid. , ~~ 80, 130- , 137 (Appdx. , Exh. 71.
15 Hyatt Affid. , n 44 , 85 , 86 (Appdx. , Exh. 71.
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such to the public.16 Security was so important to Hyatt that he even purchased the facility containing

is research lab and invaluable documents through the Kern trustl7 to avoid public disclosure.

The FTB unreasonably and illegally divulged Hyatt' s private facts.

In violation of the FTB' s non-discretionary regulations and statutory requirements, as well as its

explicit representations to Hyatt, and contrary to this Court' s "findings" that the FTB "complied with its

internal operating procedure" and acted "in line with a standard investigation. . .pursuant to its statutory

7 authority," the FTB publicly, repeatedly, and defiantly disclosed Hyatt' s private information.

The FTB wrongly disclosed the address of Hyatt' s secret research lab.

The FTB' s disclosure of Hyatt's highly secret Las Vegas address to third parties was a calculated

utrage. 18 Despite express assurances that it would not reveal Hyatt' s secret information, the FTB

iolated its own regulations and disclosed Hyatt's secret Las Vegas address to utility companies

12 'ncluding Southwest Gas Corp. , Silver State Disposal Service, and Las Vegas Valley Water District19

d to three separate newspapers.20 As a result, Hyatt' s painstaking care in locating, securing, and

rotecting a secret facility was all for naught, as the FTB made it available to public knowledge, a fact

hat is of the utmost concern and disgust to Hyatt for reasons that any reasonable person in his situation

ould consider to be of compelling importance.

This reprehensible effort to publicly expose Hyatt' s secret address resulted in a major security

sk and loss of time and money. As a direct result of the FTB' s deliberate privacy violation, Hyatt was

orced to purchase another Nevada property, under another trust, and move the research lab, his

sensitive documents, and intellectual property to this new location.22 Since 1995 when the FTB

ublically disclosed the secret research lab address, various ones of Hyatt' s most sensitive trade secrets

ave appeared in commercial products and in publications.

16 Hyatt Affid. , ~~ 10- 133 137 (Appdx. , Exh. 7).
17 Michael Kern is a prominent Certified Public Accountant 

in Las Vegas.
18 Portions ofFTB 1991 tax year audit file: HO1639, HO1614 , HO1643, HO1853 , and FTB 01992 (Appdx., Exh. 8).
19 Portions ofFfB 1991 tax year audit file: H 01639, 01641 , 01643 (Appdx" Exh. 9).
20 Portions ofFTB 1991 tax year audit file: H 01637, 01853 , 01855, 01857 , 01899 (Appdx. , Exh. 10).
21 Hyatt Affid., ~ 137- 13 8 (Appdx. , Exh. 71.
22 Hyatt Affid.

, ~ 138 (Appdx. , Exh. 7).
23 Hyatt Affid. , ~~ 80, 130- , 137 (Appdx. , Exh. 7).
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ii. The FTB wrongly disclosed Hyatt' s social security number.

Hyatt had strong reasons to expect that the FTB would respect his right to keep his social

security number confidential given FTB representations and published policies. Yet, the FTB made over

40 unauthorized and illegal disclosures to third parties. 
24 

None of the recipients were disclosed to Hyatt

in advance, as was required by law and FTB regulation, before the FTB disclosed a taxpayer s social

security number.

The FTB wrongly disclosed to Hyatt' s Japanese licensees that he was being
investigated, thereby destroying Hyatt' s patent licensing business.

After assurances of strict confidentiality, Hyatt reluctantly agreed to provide excerpts of his

iii.

agreements with his Japanese patent licensees, Hitachi and Matsushita, and his membership in the

icensing Executives Society.26 Hyatt contractually committed to his Japanese licensees that the

agreements would remain strictly confidential.27 The FTB violated Hyatt' s privacy rights by sending

xcerpts of the licenses to his Japanese licensees, making clear that Hyatt was under investigation by the

, and disclosing that the licensing agreements had been disclosed by Hyatt in violation of the

greements ' confidentiality provisions.

The effect of the licensing disclosures by the FTB in breach of its commitment to Hyatt and the

confidentiality clause of the licenses, was significant. Hyatt's patent licensing business was destroyed.

rom the time of the FTB' s unlawful disclosure , Hyatt has obtained no new licensees at all , and his

oyalty income from new licensees dropped to zero.

The record thus reflects, irrefutably, that there was widespread, unlawful dissemination of

yatt' s personal and confidential information by the FTB. At least 90 pieces of correspondence were

embership totaled in the thousands.

21 disseminated by the FTB to individuals, businesses, trade groups, licensees, etc. , whose collective

24 Portions ofFlB 1991 tax year audit file (Appdx. Exh. 8).
25 IP A, ~ 1798. 15 (Appdx. , Exh. J 2); FlB Security and Disclosure Manual, at H 06706 (Appdx. , Exh. 4).
26 Hyatt Affid.

, , 138 (Appdx., Exh. 71.
27 Cowan Affid., " 8-26 (Appdx. , Exh. 6).
28 FTB 02143 and 02147 (Appdx. , Exh. J 1).
29 Hyatt Affid. , " 136, 162 (Appdx., Exh. 7).30 Cox Narrative Report, at HOO039-00078 (Appdx., Exh. J 3).

RA001583



The Court has overlooked or misapprehended substantial evidence of the
FTB' s fraud.

Elements of claim: One or more knowingly false representations, made with the intent
it be relied upon , and it is reasonably and detrimentally relied on by a party, resulting in
damage to that party.
Supporting evidence:

The FTB made two types of false promises to induce Hyatt's cooperation with the audit: (i) that

he FTB would keep Hyatt's information confidential , and (ii) that the FTB would conduct a fair

nbiased review. The FTB not only breached its promises, but it sought an extorted settlement from

yatt by overtly threatening further disclosure and publicity. The evidence and damages regarding the

first false promise are essentially the same as that addressed in the above section on the closely-related

ut separate, invasion of privacy claim. This section therefore addresses the second false promise.

As summarized below, Hyatt has established that the lead auditor created false evidence - which

is a criminal offense under California law32 - and used it to try to extort a settlement from Hyatt.

The one-sided fraudulent audit.

nterpret the law evenly and fairly with neither a state nor a taxpayer point of view. FTB personnel have
; 15

The FTB publicly claims to be fair and impartial in its dealings with taxpayers. It professes to

estified to this in depositions.33 Hyatt' s first auditor, Marc Shayer, even testified that he promised to

onduct a fair and unbiased audit. 

Yet, the record shows that the FTB's methods at that time targeted high-income, former
18 

California residents, rewarded its own auditors based on the amount they could assess (measured by a

ost-benefit ratio), penalized auditors who found "no change" in their audits, and used penalties as

bargaining chips" to induce settlements, making the Hyatt audit the biggest potential boost to any
21 auditor

s career.

The FTB's third auditor, Sheila Cox, fully acknowledged in deposition testimony that she

ocused exclusively on information obtained which could be construed as supporting the FTB'

31 See, e.g., Albert H. Wohlers and Co. v. Bartgis 114 Nev. 1249 969 P.2d 949 (Nev. 1998).
32 See, e. Cal. Rev. & Tax Code g 461 , Cal. Pen. Code g 134.
33 IIIia depo.

, p. 303 (Appdx. , Exh. 14). See also the FTB Mission Statement (Appdx. , Exh. 28).
34 Shayer depo. , pp. 474, 476, 482-83 (Appdx., Exh. 15).
35 

See supporting deposition excerpts and documents cited and included in Hyatt' Crime/Fraud brief to the discovery
ommissioner (Appdx., Exh. 29); see also Les depo. , pp. 226-228, 615, 674 , 678, 684-687 (Appdx. , Exh. 171.

RA001584



osition.36 She completely ignored documentary evidence and witness statements directly contrary to

e FTB' s preordained conclusion.37 She did not investigate the most relevant information. If she had

she would have had to conclude Hyatt was a Nevada resident from September 26 , 1991 to the present.

The FTB did not conduct a legitimate, bona-fide audit. Instead , the FTB conducted a biased

fraudulent investigation in which Cox destroyed key evidence that supported Hyatt (e.

g., 

her

ontemporaneous handwritten notes and computer records of bank account analysis).38 Relevant to her

intent, Cox told her husband and others during the Hyatt audits that she was "going to get the Jew

astard."39 After the audit was concluded and she had assessed Hyatt millions of dollars in trumped-up

axes and penalties, she telephoned Hyatt' s bitter ex-wife from whom he had been divorced for many

ears and bragged about the "conviction. "4O Cox was hardly a fair and unbiased auditor. The discovery

ommissioner even declared that the FTB may have committed tTaud and accordingly ordered that Hyatt

as entitled to further discovery on this point.41

The FTB disregarded, refused to investigate, ignored, and "buried" the facts favorable to Hyatt

hich it uncovered during its invasive "audit." For example, the FTB simply ignored:

the current neighbors in Nevada who supported Hyatt' s Nevada residency claim;
the former neighbors in California who told of Hyatt' s move to Nevada;
the mends and business associates who knew of Hyatt' s move to Nevada;
the adult son who knew of Hyatt' s move to Nevada;
Nevada rent, utilities, telephones, and insurance payments of Hyatt;
Nevada voter registration and driver s license of Hyatt;
Nevada home purchase offers and escrow papers of Hyatt;
Nevada religious, professional , and social affiliations of Hyatt; and
Hyatt' s changes of address from California to Nevada address.

The FTB ultimately prepared and set forth two Narrative Reports totaling 70 pages which
20 

supposedly detail the evidence in favor of its conclusion concerning Hyatt' s residency as well as

sserting fraud penalties against Hyatt.43 The depositions conducted to date establish that the FTB

22 
gnored substantial evidence from Hyatt' s neighbors, business associates, and mends favorable to Hyatt

36 Cox depo., pp. 168- , 1618- 19 (Appdx. , Exh. 16).
37 Cowan Affid.

, Exhibit 14 thereto (Appdx. , Exh. 6).
38 Cox depo. , pp. 17 174- 175 190 341 342 423- 569 605 661 861 , 971 (Appdx. , Exh. 16).
39 Les depo.

, p. 10 (Appdx. , Exh. 17).
40 Maystead depo., pp. 182-84 (Appdx. , Exh. 18).
41 November 9, 1999 hearing transcript (excerpt), pp. 55-56 (Appdx. , Exh. 26).
42 Cowan Affid.

, Exhibit 14 thereto (Appdx. , Exh. 6).
43 Cox Narrative Report, at HOO039-00078 (Appdx. , Exh. 13).
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and contrary to the FTB's pre-determined conclusion.44 It never even interviewed Hyatt. The FTB did

ot even speak with Hyatt' s son , Dan, with whom Hyatt had a close ongoing relationship, who loaned

yatt his utility trailer for Hyatt's move to Las Vegas, and who visited with Hyatt in Las Vegas during

pri11992. Rather than interviewing two of Hyatt' s long-time business associates, the FTB proceeded

0 audit them, seeking through intimidation to separate them from Hyatt.

Instead , the FTB interviewed and obtained statements from estranged relatives and an ex-wife

at were falsely termed "affidavits " and which formed the cornerstone of the FTB' s "case" despite the

complete lack of credibility and relevance of the statements.46 More importantly, the statements

ontained in the "non-affidavits" were nothing more than vague and general attacks on Hyatt and

rovided no specific evidence supporting the FTB's conclusions. The only specific statements in the

sworn "affidavits" were expressly disclaimed by the declarant in concluding that she could not be

eld to what is stated therein in a court oflaw.47 In other words, the "cornerstone" of the FTB's case

as built on sand that crumbles upon even mild cross-examination.

The $9 million fraud penalty and the FTB' s urging Hyatt to settle.

The FTB not only assessed Hyatt taxes for a period after which he had moved to Nevada based

n its trumped-up investigation, it assessed Hyatt penalties for alleged fraud in regard to his Nevada

e assessed tax.48 To make its point, the FTB' s penalties training manual has on its cover a menacing

esidency. The penalties amounted to an additional 75% of the alleged taxes. The FTB teaches its

uditors to use the fraud penalty as a "bargaining chip" to obtain "agreement" from the taxpayer to pay

19 "
skull and cross-bones,"49 an attitude of intimidation directed at Hyatt through tortious conduct.

In classic extortion form, Jovanovich boldly "suggested" to Hyatt' s representative that settling at

he "protest stage" would avoid public revelation of Hyatt's personal and financial information.

eposition testimony has confirmed that Jovanovich, the FTB' s first protest officer, told Hyatt's tax

epresentative that ifhe did not settle at the outset of the protest stage , 50 the privacy and confidentiality

44 Cox depo. , pp. 1181 , 1187- 1188 (Appca. , Exh. 16); Cowan Affid. , Exhibit 14 (Appdx. , Exh. 6).45 Cox depo. , pp. 29 168- 181 1460- 2021 (Appdx., Exh. 16); Hyatt Affid. ' 164 (Appdx. , Exh. 71.46 Maystead depo. , pp. 182-84 (Appdx. , Exh.18); Hyatt affid. " 63 164 174 175 181 (Appca. , Exh. 71.47 H 00302-
07 (Appdx. , Exh. 19).

48 Ford depo. , pp. 128-29 (Appdx. , Exh.20).
49 FTB H 08950 (Appdx., Exh. 21).
50 Cowan Affid.

, , 32 (Appca., Exh. 6).

RA001586



/ 15

hat Hyatt so valued would be lost.51

Specifically, she told Hyatt's tax representative that it would be necessary for the FTB to engage

3 'n extensive additional requests for information from Hyatt as that is its practice " in high profile, large

ollar" residency audits. In fact, Ms. Jovanovich's own hand-written notes confirm that she told Hyatt'

representative that in such cases the FTB will conduct an in-depth investigation and exploration "

any unresolved facts and questions" related to Hyatt.52 Jovanovich also testified that she understood

yatt had a unique and special concern regarding his privacy53 and that he was "paranoid" about his

rivacy - an understanding shared among the FTB auditors and the FTB residency unit.54

Hyatt was damaged by the FTB' s fraud.

Hyatt, having no reason to suspect that the FTB , as an organ of California government, would

act in a false, predatory manner, reasonably relied on the truthfulness of the assurances and

epresentations (both explicit and implied) by the FTB and its agents. 55 Thus relying, Hyatt agreed to

ooperate with the FTB and provide it with his highly sensitive and confidential information and

ocuments.56 Hyatt in fact relied upon the false representations and assurances ofthe FTB and its agents

0 his extreme detriment, as explained above.

Two simple facts demonstrate the potential magnitude of the damages.

In the past four years prior to the FTB's early- l 995 tortious invasions of Hyatt's privacy,
he closed license agreements for hundreds of millions of dollars.

After the FTB's early- 1995 tortious invasions of Hyatt' s privacy, he was not able to close
a single new license agreement. 

If Hyatt' s right to a trial is not taken from him, he will prove that the timing of the FTB' s tortious

onduct and the total destruction of his licensing program is not coincidental , but rather the former

aused the latter. In addition to his economic damages, Hyatt suffered emotional distress.

51 Jovanovich depo. , pp. 50- 168, 185- 186 (Appdx., Exh. 23J.
52 Jovanovich notes ITom June 12

, 1997 (Appdx. , Exh. 24).
53 Jovanovich depo., p. 125 , Ins. 20-24 (Appdx. , Exh. 23).
54 Jovanovich depo., p. 126, Ins. 4- (Appdx. , Exh. 23).
55 Hyatt Affid., ~~ 10- 12 (Appdx. , Exh. 7).56 Cowan Affid. , ~~ 9-26 (Appdx. , Exh. 6).
57 Hyatt Affid.

, ~ 136 (Appdx. , Exh. 7).58 This Court has upheld a compensatory damages award for emotional distress "
as a result of (a defendant' s) fraudulent

isrepresentations, concealment, and a bad faith course of conduct." See Albert H. Wohlers Co. v. Bartgis 114 Nev. 1249

28 969 P.2d 949, 958 (1998).
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The Court overlooked or misapprehended the law when it granted the FTB'
petition "on grounds other than those alleged in the petition.

First, the Court's order violates Hyatt's due process rights by denying Hyatt his day in court

thout even a hearing before this Court on an issue never raised in the FTB's writ petition. Second, the

rder is contrary to this Court's own line of cases reversing district court orders that mistakenly grant

summary judgment when material issues of fact are in dispute and that require all reasonable inferences

0 be drawn in favor of the non-moving party, as well as its line of cases refusing to review denials of

summary judgment.

These propositions are self evident and very familiar to this Court. Hyatt has no more space in

his petition to further develop these points , except to emphasize that the Court is not only unfairly

enying him his day in court but is doing so prematurely before he has completed discovery. 

Hyatt again requests leave to file an additional briefing specifically
addressing the evidentiary support for his claims.

Hyatt requested leave of court to file a petition in excess of the Court' s ten- page limit.6O Hyatt

11 substantial part of discovery, including court-ordered discovery, was pending when the Court stayed the

ction. The remaining discovery was detailed in an affidavit submitted to the district court as an

Iternative ground for denying the FTB's summary judgment motion.59 Given this Court' s disagreement

) 15

th the district court regarding the sufficiency of the evidence after its own review and reweighing,

yatt renews his request to complete discovery before his case is dismissed on such grounds.

gain renews this request. Whether the Court is inclined to grant or deny the petition, Hyatt should be
19 

given a full and fair opportunity to demonstrate the adequacy of his evidence to date. It may be his only
20 "

day in court.

21.
A TED this 2-. day of July, 2001 HUTCHISON & STEFFEN

BERNHARD & LESLIE, CHTD.

By: .r"

) -

Peter C. Bernhard, Esq.
Bryan Murray, Esq.

Attorneys for Gilbert P. Hyatt

27 
S9 Bourke Affidavit, ~~ 182, 183 , and 186 (Appdx., Exh. 25).
60 Hyatt filed his request to exceed the ten page 

limitation for petitions for rehearing and to extend the time for filing
28 such petitions on June 18, 200 I. As of the filing of this petition, the Court had not ruled on this request.
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Real party in interest Gil Hyatt attaches to his Petition for Rehearing this Appendix containing

copies of all exhibits cited in his petition. Each exhibit cited in the petition and attached hereto is from

he record before the Court. Copies of the cited exhibits have been compiled in this Appendix for the

convenience of the Court. The record cite for each attached exhibit is set forth in brackets . after the

escription of the exhibit in the table of contents below.

Table of Contents re Attached Exhibits

FTB Field Audit Manual (Supp. Hyatt Appendix, Vol. XI, Exh. 31).

FTB Statement of Incompatible Activities and Rules of Conduct for Departmental

Employees (Supp. Hyatt Appendix, Vol. XIII, Exh. 38).

FTB Disclosure Education Manual (Supp. Hyatt Appendix, Vol. XIIl, Exh. 39).

FTB Security and Disclosures Manual (Supp. Hyatt Appendix, Vol. XI, Exh. 3D).

FTB Form #1131 (Hyatt Appendix, Vol. VII, Exh. I I (Exhibit 18 thereto)).

E. Cowan Affidavit (minus exhibits) (Hyatt Appendix, Vol. VIII, Exh. 15).

G. Hyatt Affidavit (excerpts and minus exhibits) (Hyatt Appendix, Vol. VIIl, Exh. 12).

Portions ofFTB 1991 tax year audit file on Gil Hyatt (Supp. Hyatt Appendix, Vol. X, Exh. 28).

J The term "Hyatt Appendix" refers to volumes I through VII of the appendix of exhibits Hyatt submitted on July 7
000 with his Answer to the FTB "discovery" writ. The term "Supp. Hyatt Appendix" refers to volumes VIII through XIV of
e supplemental appendix of exhibits Hyatt submitted on October 13 2000 with his Answer to the FTB "jurisdictional" writ.

- 1 -

RA001591Docket 80884   Document 2020-36175



15.

16.

17.

18.

19.

20.

Portions ofFTB 1991 tax year audit file on Gil Hyatt (Hyatt Appendix, Vol. VII, Exh. 

(Exhibit 11 thereto)).

10. Portions ofFTB 1991 tax year audit file on Gil Hyatt (Hyatt Appendix, Vol. VlJ, Exh. 

(Exhibit 12 thereto)).

11. Portions of FTB 1991 tax year audit file on Gil Hyatt (Hyatt Appendix, Vol. VII, Exh. 

(Exhibit thereto)).

12. Information Practices Act of 1977 , California Civil Code ~ 1798 et seq. (Hyatt Appendix

Vol. V, Exhibit (Exhibit thereto)).

13. Cox Narrative Report (Hyatt Appendix, Vol. VlJ, Exh. 11 (Exhibit thereto)).

14. S. Illia deposition transcript excerpts (Hyatt Appendix, Vol. VII, Exh. 11 (Exhibit 31 thereto)).

M. Shayer deposition transcript excerpts (Hyatt Appendix, Vol. VII, Exh. 11 (Exhibit 28 thereto)).

S. Cox deposition transcript excerpts (Hyatt Appendix, Vol. VII, Exh. 11 (Exhibit 29 thereto)).

C. Les deposition transcript excerpts (Hyatt Appendix, Vol. VII, Exh. 11 (Exhibit 37 thereto)).

P. Maystead deposition transcript excerpts (Hyatt Appendix, Vol. VII, Exh. 11 (Exhibit 

thereto)).

Beth Hyatt " affidavit" to FTB (Hyatt Appendix, Vol. VII, Exh. 11 (Exhibit 21 thereto)).

C. Ford deposition transcript excerpts (Hyatt Appendix, Vol. VlJ, Exh. 11 (Exhibit 32 thereto)).

- 2 -
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21.

22.

23.

24.

25.

26.

27.

28.

Skull and Crossbones cover page for Penalties Manual (H08950) (Hyatt Appendix, Vol. VI/,

Exh. 11, (Exhibit 22 thereto)).

First Amended Complaint (FTB Appendix Filed July 2000, Vol. 1, Exh. 4).

A. Jovanovich deposition transcript excerpts (Hyatt Appendix, Vol. Vll, Exh. 11 (Exhibit 30

thereto)).

A. Jovanovich's hand-written notes of June 12, 1997 (Hyatt Appendix, Vol. VI/, Exh. 11 (Exhibit

thereto)).

T. Bourke Affidavit (excerpts and minus exhibits) (Hyatt Appendix, Vol. VIII, Exh. 13).

November 9, 1999 transcript excerpt nom hearing by Discovery Commissioner (Hyatt

Appendix, Vol. VII, Exh. 11 (Exhibit thereto)).

Gil Hyatt' s Opposition to FTB' s Motion for Summary Judgment (Hyatt Appendix, Vol. Vll

Exh. 11).

FTB Mission Statement (Hyatt Appendix, Vol. l11, Exh. (Exhibit 19 thereto)).
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29. Appendix to Plaintiff Gil Hyatt's Post-Hearing Memorandum Containing Prima Facie

Showing of FTB Consultation with Attorneys to Further Future and Ongoing Extortion

Breach of Confidentiality Statute , and Fraud ("Hyatt Crime/Fraud brief' (Hyatt Appendix

Vol. II, Exh. 4).

DATED this day of July, 2001.

HUTCHISON & STEFFEN, LTD.
Mark A. Hutchison, Esq.
John T. Steffen, Esq.
Lakes Business Park
8831 West Sahara Avenue
Las Vegas, Nevada 89117

BERNHARD & LESLIE, CHTD.

iI~~
Bryan Murray, Esq.
3980 Howard Hughes Parkway, Suite 550
Las Vegas, Nevada 89109

Attorneys for Gilbert P. Hyatt

...::::-::;-

- 4-
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elix E. Leatherwood, Esq.12 California Attorney General
300 South Spring Street13 Suite 5212

os Angeles, California 90013
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epartment XVIII
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00 S. Third Street
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I

I,"

'".

__ ---.1'1-""-,U_U~.I"'_n._J.,_, "": _"_AK_~ lU.I UVi'! UV

IN THE SUPREME COURT OF THE STATe O~ NEVAD~

FRANCHISE TAX SOARD OF THE STATE
OF CAL'IFORNIA,

E'et:lt:i.one:c,
V$;.

THE EIGHTH JUOXcIAL D!STR~CT
COURT OF THE STATE OF NEVADh, IN
~~D FO~ THE COUNTY OF CLARK, ANC
T~E HONORABLE NANC~ M. SAITTA,
DISTR:E:CT JUDGE,

RQsponden-l:.s •

and
GILBERT P. HYATT,

Rea~ !?arty in
Interest.

FRANCHISE TAX BOARD OF THE STATE
OF CAL:I:E"ORNJ:A,

petit.ioner,

vs_

THE EIGHTH JUOICJ:~~ DLSTRICT
COURT OF THE STATE OF N£VADA, ~N
AND FOR THE COUNTY OF CLARK, AND
TaE HONORA6LE NANCY M- SAITTA,
DISTRICT JUDGE.

RQ6pOndents.

and

GILBeRT P. HYATT,
Rea1 J;>l!Ir-cy ion
In't.erest:.

._N~". 35549

FILED
JUL 132001

No. ::lS:390

ORDER GRANTJ:NG MOTION IN ~ART. AND DIRECTING ANSWER

On June 1.3, 200~, chi$ eourt:
dism:Lss:Lng the pet.iti.on ;i.n Docket NO. 35549 and grant.i.ns th~

pet:i't.ion i.n Docket No. 36:390 in these eon$o~.i.dated writ

proceed.:i.nge.- on ~une 20. 2001, rea1 party ~n ~nterest, G.i.~bert

P. Hyatt ("Mr, Hyat:.c•.•.), filed a motion for an ext~n$:Lon of t.ime

to file a pet~tion for rehear~n9 and for leave to £~19 a £orty-

AA01089
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page petition. 1\s cause for thn1: xno-cion, Mr. ·Hyl:l.-C1:. represents

thB't: -l:.he p•••t;i.t;:i.on for rehear:i.ng mUS1:. addrss6 :rnQtters never

evidence w:L-ch I;:;i.t:at;i.on::; 1:.0 the reco:l;d. ~l.J,PPQr1:.:i..ngeach e~o;mep..t:

of his c~aims :Eo%: :z::e~.:i.ef _" This :Ls becau~e, Mr. Hya~~ ave~s,

the re~ief gran'Ced .in th:ls court' g June 1:3, 200~, order WaiS

-based u~on grounds -chat were ne:i.ther ra.:i.sed in th~ W=~t:

Petition nor addre~$ed by Hyatt."

On June 2:1., 2001, pet.i.tione:r Franc::h:ise Tax Board of

1:he Si:ate of Ca~.i:forn:i.i:l ("Tax Board") £i~ed ~n oppos:i.. -cion to

Mr. Hya1:.~rS motion. J;n thnt opposition, the T82t Board. argueS

that because the en1:ire recQrd 't;hat: 1<fO~ befo:l:e i:he d;l..str.ict

cou.t wa.s c:on5:i..dered by 1:.his court .i.n the3e oonsolidated
proceed.ing~, any exten3ion o~ the i:irne pe=~OQ or pe:m:i.ss.ion to

unnecessary.

~irnitotion provided in NR~P 40 WO\1~d be

On June 25, 2001, M:r. Hyatt fi~ed a moeion for

p.;,rrn.1.ss:i.on L:O file a rep~y in 15upp<:>rt of: h.:i.:s mOi::ion :for an

ext@nsion of ~ime ~o file a petition £or rehe~rin9 and to

the poge lim.i.t:at.ion. We tha.t: mO'l:.:ion.

Accordingly, the c~erk of this court. sha~l. file Mr. Hyatt's

repl.y received on June 25, 200~-

On aul.y 5, 2001, Mr. Hyatt £i19dr ~n DockGt ~o- 3~390
on~y,:I. e. t;l.rne~y ten page peti eion for rehear:Ln'iiJ. 2 In aOd.i.t;ion

~;:.. _,:,.~dresl5.ing $ome of ..t1;e:_.;i~ sues Mr. Hyatt bel.ievaoS .sup~oX't

rehearing, the pet.i t;i.on a~sc renews -che reques1:. 1:.0 exceed the

1 As nO'l:.edabove, the writ pet~t~on in Doc~et No. 35549 waS
denied as moot an.d Mr. H)'Qtt 15 !;;E!E!}e;ing only a rehearing g£ the
qrant:i.ng of the wri.t peti.tion in Docket No. 36390.

2 The petiti.on was t.imestamped and p~aced in the Las Vegas
.drop-- bc~ on Ju~:y 2 r 200J., ..and ---thus ;is con~:i.dered to hove been
tiroe~y ri~gd. ~ NRAP ~~(31 (~l.

2

AA01090
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,\.,
o\:;en page limit to p:re5~nt additionaJ. points that Mx-. Hyatt

grapted.
Upon ~onsideration of ~~~ the documenta £iled on th~s

mO'Coce:r:, we grant: M:r. Hya'Ct' 5 ll\Qtion, :l..n part.
Mr. Hyatt m<:r.y

a fifteen (~5) page supplsm~nt to the pet~t.ion £o~

reh~ar.inq 'Chat was f~~ed in Docket NQ. 36~90 on ~u~y 5, 200~.
In th<:r.t supplement Mr. Hyatt m~y present the addit~ona~ points
that he waG not ab~e to address or f'u~J.y develop :ion the ten

That supp~ement sha11 be £.il.ee

ana cserV'ec w:i.th:Ln ten (10) days fZ;Qm the date of th.iS ord.e;l:.

page petitioa'\ for rehearing.

Further, the Tax Board ::;ha1~ have :fifteen (15) day.:s from 1:.}'1e

dote of service of Mr. Hyet~'s ~uppJ.ernent: to the p~t.it~on £or

~ NFAP 40 {ci) • We caut~on the
rehearing to file a twenty-five
petition and supplemen1:..

(25) page answer to the

part:l.ee that; fOOl.i.lure to rnee'C any of the f.:i.~.ing deadl:1..neS set

ror'Ch ~n this oreer may be deemed as a wa.ive~ c£ ~he right to
file e~ther the supplement or the answe~, reSpBct.ive~y.

It ~s so O~DERED.
,c.J.

coC:

- -- .-- .'.

Hon- Nancy M. Saitta, O.:i.strict ~udge
Ca~ifor~ia Atto~ney Gener~~
McDonald, carano, Wilson, McCune, Bergin,

Fran~ovich & Hicks
Sernhard & Lesl~e
Thomas K- Bourke

. --··:p..£'b£d""cin £. ~cKen~i.e
Hut~h~neon & s~erfen
Marqui5 & Aurbach

\
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Mark A. Hutchison (4639)
John T. Steffen (4390)) 2 HUTCHISON & STEFFEN
Lakes Business Park
8831 West Sahara Avenue
Las Vegas, Nevada 89117
(702) 385-2500

Peter C. Bernhard (734)
Bryan Murray (7109)

6 BERNHARD & LESLIE
3980 Howard Hughes Parkway, Suite 550
Las Vegas, Nevada 89109
(702) 650-6565
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Attorneys for Real Party in Interest
GILBERTP. HYATT

--i

CLEr7;:( Cr;0;~m~)~: COU'iT

J '..J " " O,.

- ~ 

i J'J "I: 

IN THE SUPREME COURT OF THE

STATE OF NEVADA

FRANCHISE TAX BOARD OF THE STATE
OF CALIFORNIA

Case No. 36390

REAL PARTY IN INTEREST
GILBERT P. HYATT'S 15 PAGE
SUPPLEMENT TO HIS PETITION
FOR REHEARING RE THE
COURT'S JUNE 13, 2001 ORDER
GRANTING PETITION FOR WRIT
OF MANDAMUS

CONFIDENTIAL INFORMATION TO
BE FILED UNDER SEAL

Pursuant to this Court's order, Petitioner Gil Hyatt submits this Supplement to his Petition for

23 Rehearing, timely filed on July 2, 2001 (the "Petition ). The Petition addressed the substantial evidence

24 supporting Hyatt's most significant invasion of privacy claim and his fraud claim. This Supplement first

Petitioner

vs.

EIGHTH JUDICIAL DISTRICT COURT of
the State of Nevada, in and for the County of
Clark, Honorable Nancy Saitta, District Judge

Respondent

and

GILBERTP. HYATT

25 demonstrates that there are material facts in dispute in regard to the four issues upon which the Court

26 based its order granting the FTB' s petition and then discusses additional facts, evidence and law that the

Real Party in Interest.

27 Court overlooked or misapprehended in its order granting the FTB's petition.
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II.
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III.

IV.

VI.

VII.

- /

TABLE OF CONTENTS
Page

Genuine issues as to material fact exist as to the four conclusion reached by the Court in
footnote 12 of the June 13 Order .................................................

Evidence of record shows that the FTB "produced false statements

" ............... 

Evidence of record shows that the FTB publicized its investigation or findings
outside the scope of the investigation .......................................

Evidence of record shows that the FTB did not comply with its internal operating
procedures with regard to contacting individuals . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3

Evidence of record shows that the FTB did more than "merely visit Hyatt's house
and conduct its investigation through phone calls and letters" .................... 3

Substantial , probative evidence supports Hyatt's invasion of privacy claims. . . . . . . . . . . . . . . 5

Substantial evidence of the FTB's illegal disclosures of Hyatt's private facts. . . . . . . .. 5

Substantial evidence of the FTB's intrusion upon Hyatt's seclusion. . . . . . . . . . . . . . . . 5

Elementsofclaim .........................................,......

Supporting evidence..................................... ..........

Substantial evidence of the FTB' s casting Hyatt in a false light . . . . . . . . . . . . . . . . . . . 7

Elementsofclaim ................................................

Supportingevidence...............................................
Substantial evidence supporting Hyatt's abuse of process claim. . . . . . . . . . . . . . . . . . . . . . . . . 8

Elementsofclaim ...................................................... 8

Supporting evidence..................................... ................

The Court has overlooked or misapprehended the law in considering an issue never
raised in the FTB' s petition for extraordinary relief. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 

. .. 

The Court has overlooked or misapprehended its own standards regarding review of
denials of summary judgment motions ...........................................

The Court has overlooked the law regarding the FTB's immunity in California for the
conduct at issue has been overlooked or misapprehended. . . . . . . . . . . . . . . . . . . . . . . . . . . .. 12

Conclusion .................................................................
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Genuine issues as to material fact exist as to the four conclusions reached by the
Court in footnote 12 of the June 13 Order.

The Court's June 13 Order concluded that the FTB had met its burden that at least one element

of each of Hyatt's claims had not been shown. The Order said the FTB did that "

...

by demonstrating

undisputed facts that Franchise Tax Board (1) never produced false statements, (2) never publicized its

investigation or findings outside the scope of the investigation, (3) complied with its internal operating

procedures with regard to contacting individuals, and (4) merely visited Hyatt's house and conducted its

investigation through phone calls and letters. ,,2 Based on this, the Court then found no genuine dispute

that Franchise Tax Board's acts during its investigation constituted intentional torts(,)" citing Nevada

law as to Hyatt's causes of action, at footnote 13. The evidence cited throughout the Petition and this

Supplement refutes this. A brief summary of the evidence, and reasonable inferences which can be

derived therefrom , contradicts each of these allegedly undisputed issues. 

Evidence of record shows that the FTB "produced false statements . Genuine

issues of material fact exist as to issue (1) in footnote 12. Evidence of the FTB' s false statements

include:

(1) FTB written confidentiality promises contained in its communications to Hyatt;

(2) FTB verbal confidentiality promises, given when Hyatt's representatives insisted on specific
pledges of confidentiality in return for Hyatt providing additional infonnation;

(3) FTB promises (and policy requirements) that it would conduct a fair and unbiased audit, but
instead buried all evidence favorable to Hyatt;

(4) Audit narrative report re Hyatt was "fiction" according to a fonDer FTB employee;

20 I The Petition cited to an Appendix 
of Exhibits 1 through 29 attached thereto in the following format: (Appdx. , Exh. " 7. For

larity, this Supplement cites to exhibits in the same manner, with additional exhibits attached to a Supplemental Appendix.
21 Citations to the record for the exhibits attached to the Supplemental Appendix are set forth in its table of contents.

See footnote 12 of June 13 Order. In addition, Hyatt urges the Court to review pages 21 through 26 of Hyatt' s opposition to
e Fill's motion for summary judgment (Appdx. , Exh. 27) that discusses the Constitutional and statutory basis and origin of the

invasion of informational privacy alleged by Hyatt. The informational privacy rights of Hyatt, and corresponding obligations of
e Fill, establish in great part the objective reasonableness of Hyatt' s invasion of privacy claims. Moreover, and as discussed

elow, the Fill is not immune under California law for the invasions of privacy, particularly, the informational privacy, asserted
24 y Hyatt.

These facts represent, at a minimum, sufficient evidence to refute the four "undisputed" facts. Because of the Fill' s invocation
25 of the "deliberative process" privilege, Hyatt was prevented from getting further facts from the Fill (this was the subject of the

Fill' s other writ, declared moot in this Court's June 13 order). Since discovery was stayed by this Court's earlier order, Hyatt26 as not been able to complete his investigation of these and other relevant facts.
Petition , at 2-3. (Hyatt cites to the Petition or this Supplement infra when the supporting evidence is summarized therein).

27 5 Petition , at 3.
Petition, at 6-
Les Depo., pp. 10 , 172, 176 (Appedx. , Exh. 17).
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(5) Auditor Cox s statements re interviews with Hyatt' s Las Vejas apartment managers, directly
contradicted by deposition testimony of the apartment manager;

(6) FTB "Demand for Information" form , which falsely represented to Nevada respondents that
they were required by California law to comply with these demands;

(7) FTB false "affidavits " which were not even sworn to, and which were falsely represented by
Auditor Cox as containing damaging information about Hyatt; 

(8) The FTB falsely stated that the audit file had been through extensive levels of review by
FTB reviewers: "The reviewers in Sacramento have finished their extensive examination of the
audit file and all of the information regarding Mr. Hyatt' s residency status." However, in
deposition, the reviewers expressly admitted that they simply relied upon Cox s work in their
review of her assessment I I This cursory review also led to the assessment of an additional $6.4
million in taxes and penalties for a total assessment of $9.9 million. 12

Therefore , this Court cannot say that the FTB "never produced false statements . If the Court believes

that these false statements are de minimus it is performing, inappropriately, a fact-finder s function.

Evidence of record shows that the FTB publicized its investigation or findings

outside the scope of the investigation. Genuine issues of material fact exist as to issue (2) in footnote

12. Evidence of the FTB's publication of its investigation or findings outside the scope of its

investigation include:

(1) Auditor Cox s publication of her investigation and findings, and personal defamatory
opinions of Hyatt, to Candace Les who had no "need to knoW.

(2) Auditor Cox s publication of her investigation and findings, and personal defamatory
opinions of Hyatt, to non-FTB personnel;

(3) Auditor Cox s publication of her work and findings to Priscilla Maystead, Hyatt' s ex-wife
when Cox boasted

, "

We got him. ,,15

(4) Disclosure to Hyatt's Japanese customers that he was under investigation, and revealing that
Hyatt had provided the FTB with copies of their confidential agreements; 16 and

8 Kopp Depo.
, pp. 75 - 76 fSupp. Appdx. , Exh. 39); Lewis Depo. , pp. 29, 45 , 51 fSupp. Appdx. , Exh. 30).

22 Infra at 8-
10 Bourke Affid. , ~~ 15, 16, 51 , 73 (evidence is cited and summarized therein) fAppdx. , Exh. 25). The FTB knew that what it

23 labeled as an affidavit was indeed not a true affidavit - the FTB has reverted to calling them "interview summaries." However
ox clearly intended to misrepresent these "interview summaries" in her Narrative Report because they served as the foundation

24 for Cox s assessment offTaud penalties (an extremely serious penalty requiring clear and convincing evidence to support): "(A)s
vidence of the taxpayer s specific intent to defraud the government, we have gotten affidavits from several individuals that the25 axpayer may have cheated on his taxes in the past" See FTB audit work-papers, at H 01892. fSupp. Appdx. , Exh. 45).

)) Lou Depo. , p. 81 fSupp. Appdx. , Exh. 44).
26 12 Ford Depo. , p. 90-92 fSupp. Appdx. , Exh. 43).

13 Infra at 7-

27 14 Infra at 7-
15 Maystead Depo. , pp. 182-84. fAppdx. , Exh. 18).

28 16 Petition , at 9.
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(5) Disclosure of Hyatt's private information to three newspapers. 

Again, this Court cannot say that the FTB never publicized its investigation or findings outside the

scope of the investigation. Ifthe Court believes that these publications are de minimus it is performing,

inappropriately, a fact-finder s function.

Evidence of record shows that the FTB did not comply with its internal operating

procedures with regard to contacting individuals. Genuine issues of material fact exist as to issue

(3) in footnote 12. Evidence of the FTB's failure to comply with its internal operating procedures with

regard to contacting individuals include violating its policies, rules and procedures:

(1) Despite talking to Hyatt's adversaries, Auditor Cox never interviewed or spoke with Hyatt
or his close associates and close family members, thereby failing to conduct a fair, unbiased
audit. IS

(2) Failure to notify Hyatt or obtain the requested information from Hyatt before disclosing
social security numbers and other confidential Hyatt information to individuals or businesses; 

(3) Failure to contact Hyatt before contacting third parties;

(4) Sending "Demands for Information" to individuals outside the State of California, absent
special circumstances;

(5) Advising Hyatt that other taxpayers usually settle to avoid further dissemination of private
information, inferring that "this could happen to you, too, if you don t agree to settle

Therefore, this Court cannot say that the FTB complied with its internal operating procedures with

regard to contacting individuals. If the Court believes that these false statements are de minimus it is

performing, inappropriately, a fact-finder s function.

Evidence of record shows that the FTB did more than "merely visit Hyatt' s house

and conduct its investigation through phone calls and letters." Genuine issues of material fact exist

as to issue (4) in footnote 12. Evidence ofthe FTB's additional actions include:

(1) Visits to Las Vegas apartment complexes and making records of questionable accuracy
regarding interviews with apartment managers;

25 17 Portions ofFTB 1991 tax year audit file: H 01637 01853 01855 01857, 01899 (Appdx. , Exh. 1Oj.
18 Petition, at 6-

26 19 Petition, at 5.
0 Cal. Civ. Code 1798. 15; FTB Security and Disclosure Manual, at H06706(Appdx. , Exh. 4).

27 I,yra at 9- 10.
2 Jovanovich Depo., 50- , 268, 185-86 (Appdx. , Exh. 23); Cowan Affid., ~~ 38 to ~~ 41 (Appdx. , Exh. 6).

28 3 Kopp Depo. , pp. 75-76 (Supp. Appdx. , Exh. 39); Lewis Depo. , pp. 29, 45, 51 (Supp. Appdx. , Exh. 30)
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(2) Sending an unprecedented number of "Demands for Information" to individuals outside the
State of California;

(3) FTB promises (and policy requirements) that it would conduct a fair and unbiased audit, but
instead buried all evidence favorable to Hyatt;

(3) Searching through Hyatt's Las Vegas trash and mail;

(4) Taking a "trophy" picture in front of Hyatt's Las Vegas home;

(5) Initiating tax audits of close Hyatt associates;

(6) Acknowledging that the FTB believed Hyatt was "paranoid" about privac
l;' then warning histax attorney that without a settlement, Hyatt' s finances would become public; 

(7) Vowing to "get that Jew bastard. "3O

9 Therefore
, this Court cannot say that the FTB did nothing more than visit Hyatt' s house and conduct its

investigation through phone calls and letters. If the Court believes that these actions are de minimus

is performing, inappropriately, a fact-finder s function.

In effect, the June 13 Order has validated, for all Nevada residents, that the FTB's predatory

conduct against Hyatt is reasonable and free of falsity as a matter of law - a cause for celebration at the

14 FTB since such treatment of a California resident would be unlawful and subject to redress under

California s Constitution and statutes. The FTB conduct reflected in the record against Hyatt now

16 becomes a "hunting license" for the FTB , where everything it has done against Hyatt may be done with

impunity against other Nevada residents. Even deceptive, unauthorized, quasi-subpoenas may now be

directed at Nevadans with this Court' s blessing in the FTB's most-certain future efforts to target former

California residents who have moved to Nevada. Private addresses for celebrities living in Nevada

20 along with their social security numbers and allegations of possible criminal accountability to

California, are now Nevada Supreme Court-approved methods to achieve the FTB's objectives against

22 wealthy Nevada residents, as the June 13 Order has determined that these are reasonable invasions of a

23 Nevada citizen s privacy rights as a matter of law. And under this Court' s new standard, any tort claims

24 brought by a Nevada citizen against the FTB will , if not summarily dismissed at the district court level

Infra at 9- 10.
5 Petition, at 6-
6 Cox Depo.

, pp. 

1077 (Appdx. Exh. 16); Les Depo. , pp. 268- , 405 (Appdx. , Exh. 17J.
7 Les Depo. , pp. 264, 402 - 03 ( Appdx. , Exh. 17).
8 Hyatt Affid.

, ~ 164 (Appdnx. , Exh. 7J.
9 Jovanovich Depo. , pp. 50- 168 , 185- 86 (Appdx. , Exh. 23); Cowan Affid., ~~ 38 to ~~ 41 (Appdx. , Exh. 6).
0 Les depo.

, p. 10 (Appdx. Exh. 17).
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enjoy a de novo review by this Court as to the facts, and, unless they are found to be more egregious

than those against Hyatt, be ordered dismissed in the district courts.

II. Substantial, probative evidence supports Hyatt' s invasion of privacy claims.

A. Substantial evidence of the FTB's illegal disclosures of Hyatt' s private facts.
As Hyatt briefly addressed in footnote 1 of the Petition, Hyatt' s invasion of privacy claim for

disclosure of private facts encompasses both the newer, well-recognized claim for invasion of

informational privacy as well as the more traditional claim of public disclosure of private facts. The

district court so found in liberally construing Hyatt' s claims as consistent with Nevada s notice-

pleading standard.3! Hyatt summarized the supporting evidence in the Petition and through various

exhibits attached to the appendix submitted with the Petition.32 Hyatt' s additional invasion of privacy

claims are interrelated with this claim, and each is supported by the evidence summarized in the

Petition, and further by the additional evidence summarized below.

Substantial evidence of the FTB's intrusion upon Hyatt' s seclusion,1, Elements of claim:(I) an intentional intrusion (physical or otherwise);
(2) on the solitude or seclusion of another; and (3) that would be highly
offensive to a reasonable person.
Supporting evidence:

In addition to the evidence summarized in the Petition, affidavits and depositions have

established the following facts, which give rise to the inference that the FTB unreasonably intruded

17 upon Hyatt's seclusion. First, FTB auditor Sheila Cox made at least three trips to Las Vegas to

investigate Hyatt. During these visits, Cox contacted neighbors and other fellow Nevada residents with

19 whom Hyatt either in the past or in the future has had or might reasonably expect to have social or

business interactions, and she either disclosed or implied to them that Hyatt was under investigation in

California.33 On one trip she took a colleague, Candace Les, on a covert visit to Hyatt' s Las Vegas

22 home34 after the audit was ovef35 and took a trophy photograph of Les standing on Hyatt'

property in front of Hyatt's residence.36 This corroborates Les' testimony that Cox was obsessive in her

24 zeal to "get" Hyatt, personalizing the audit in ways that were clearly not "standard" and should be found

I Nev. R. Civ. P. Rule Sea).

2 Petition, at 1-
3 Cox Depo. , pp. 426- , 957, 1329- , 1873 (Appdx. , Exh. 16); Hyatt Affid. , ~ 129 (Appdx. , Exh. 7).4 Les Depo.

, p. 42 (Appdx. , Exh. 17).
5 Les Depo.

, pp. 54 - 55 (Appdx. , Exh. 17J.
6 Les Depo. , pp. 264, 402 - 03 (Appdx. , Exh. 17).
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tortious. Because the audit was closed, FTB policies forbade this curiosity-driven visit as unauthorized

stalking.37 Because the visit was for a nontax purpose, the surveillance was forbidden by the Taxpayers

Bill ofRights.38 Because the visits were forbidden by FTB policies , Cox s surveying of Hyatt' s former

apartment and his Las Vegas home violated California s privacy act and published FTB procedures.

Cox also made three or more trips to the neighborhood of Hyatt' s prior residence in La Palma, which

trips included unannounced visits with residents of Hyatt's former neighborhood and questions about

private details of Hyatt's life.4O All of these facts and circumstances, taken together, support Hyatt'

claims that he was singled out, by FTB actions which should be found tortious, for unlawful purposes

to further ambitions ofFTB auditors and the revenue-enhancing goals of the FTB.

The FTB contacted over one hundred sources, including three newspapers, a dozen neighbors

the Licensing Executive Society, and Hyatt's Japanese licensees, causing the inference that Hyatt was

under a cloud of suspicion.41 The FTB , through its investigative actions, and in particular the manner in

which they were carried out in California, Nevada and Japan, intruded into Hyatt's solitude and

seclusion. The intrusions by the FTB support the inference that any reasonable person, including Hyatt

would find them to be higWy offensive.42 Even if these intrusions were part of a "standard" FTB

investigation, this is not a defense to this tort, which only requires that the intrusions be intentional

affect the seclusion of another, and be higWy offensive to a reasonable person. Clearly, the intrusions

were intentional; they affected Hyatt's seclusion; and would be higWy offensive to a reasonable person

under the circumstances.

7 Les Depo.
, pp. 54 - 55 (Appdx. , Exh. 17).

8 California Revenue & Taxation Code ~ 210 
14,forbidding any FTB employee ftom conducting an investigation or surveillance

f any person except for tax purposes. For purposes of the prohibition, the Legislature deemed investigation as "any oral or
tten inquiry" and surveillance as "the monitoring of persons, places, or events by means of. , . overt or covert observations

r photography, or the use of informants.
9 California Information Practices Act of 1977, Civil Code ~ 1798. 14; Disclosure Manual, Exhibit 118 at H 06708 (Appedx.

h. 3) ("employees shall not access or use personal or confidential information about individuals maintained by the department
ithout a legal right to such information as provided by law and a 'need to know ' to perform hislher official duties, ) (Emphasis

added.
0 Cox Depo. , pp, 1158 , 1161 , 1165 , 1176 (Appdx. , Exh. 16); Les Depo. , pp. 24- , 385-86 (Appdx. , Exh. 17J.
I Cox Narrative Report (Appdx., Exh. 13).

See, e. Hyatt Affid., ~ 129- 138 (Appdx. , Exh. 7).
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Substantial evidence of the FTB's casting Hyatt in a false light.1. Elements of claim: (1) giving publicity to a matter concerning another; (2) that
places the person in a false light; (3) that would be highly offensive to a
reasonable person; and (4) that the actor had knowledge of or acted in reckless
disregard as to the falsi&, of the publicized matter and the false light in which the
other would be placed.

Supporting evidence:

The evidence summarized above and in the Petition is fully applicable to this claim as well.

Moreover, the California Revenue and Taxation Code, and the laws and regulations compiled in the

FTB disclosure education materials, forbid disclosure of personal information about a taxpayer to

anyone, even to other auditors, who have no need to know. But Cox told Les about the murder of

Hyatt' s son and called him a "freak" because of it. She disclosed to Les her unsuccessful attempts to

start special investigations to investigate Hyatt for fraud, showed Les the narrative report, audit papers

and position letters that layout extensive detail about Hyatt' s personal life and finances , disclosed to Les

alternative theories to tax Hyatt, told Les of her meetings with higher-ups on the Hyatt case, and talked

about Hyatt incessantly.44 Cox talked about the case "constantly,

" "

year after year." She talked about
14 the Hyatt case so much and was so unwilling to let it go even after it was closed that Les

concluded she was so "fixated" and "obsessed" with it that she was beginning to create a fiction in her

own head about it.

She told Les about Hyatt's Las Vegas apartment, and his Las Vegas home and his former

California house referring to his old house as a "dump," falsely stating it contained a "dungeon " and

calling Hyatt "a bad man." She falsely alleged to Les that he had several Californians on the lookout for

20 the FTB: a "secret" Chinese "gook" girlfriend named Grace Jeng, a "one-armed man " and other

ghouls."46 She disclosed facts to her friend about his family members
, his colon cancer, his patent

business, the amount of taxes at issue, her first trip to Las Vegas, her several trips to La Palma, her

interviews with Hyatt's Nevada landlord, the tenor of her dealings with Hyatt' s tax representatives, and

See Restatement (Second) a/Torts ~ 652E (1977). Courts have held, however, that to recover for false light, the subject of
e publication need not necessarily be false. See, e. , Douglass v. Hustler Magazine 769 2d 1128 (7th Cir. 1985), cert. denied
75 U.S. 1094 (1986) (reasoning that use of a photograph out of context was grounds for recovery on false light theory even

hough photograph was not "false. "
See Les Depo. , pp. 10- 24- 49- 94- , 103 - 104 - 105 , 113- 114 125- 126 140- 141 141- 142, 143- 144, 167- 168

171- 172, 176; 181- 245-246; 253-255 , 263 268-269; 275 , 345- 357-358, 371 , 375-376, 385-389, 391 respectively
Appdx. , Exh. 17).

See Les Depo. , pp. 59 - 60 61 - , 167 - 168 (Appdx. , Exh. 17).
6 Les Depo. , pp. 10 172, 176 (Appdx., Exh. 17).
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that the Hyatt audit was one of the largest, if not the largest, in history.47 Cox obtained written

statements only from Hyatt's estranged relatives and not from his friends, associates and other family

members.

During the FTB's contacts with Hyatt' s neighbors, trade association, licensees, employees of

patronized businesses, and governmental officials in Nevada, the FTB disclosed that Hyatt was under

investigation in California 49 and engaged in other conduct that would reasonably cause these persons to

have doubts as to Hyatt' s moral character and his integrity.5o In short, the FTB' s actions in conducting

interviews and interrogations of Hyatt's neighbors, business associates, and other Nevada residents, and

its conduct in issuing deceitful , unauthorized "Demands to Furnish Information" gave the false, yet

distinct, appearance that Hyatt was a fugitive from California being investigated as a tax cheater. 5 I

In so doing, the FTB: (1) gave publicity to a matter concerning Hyatt; (2) placed Hyatt in a false

light; (3) which was highly offensive to Hyatt, as it would be to any reasonable person; and (4) which

the FTB had knowledge of or acted in reckless disregard the false light in which it would place Hyatt.

III, Substantial evidence supporting Hyatt's abuse of process claim.

Elements of claim: Government agencies commit abuse of process when their demands
for information are motivated by an improper purpose, such as to harass the taxpayer or
put pressure on him to settle a collateral dispute, or for any other purpose reflecting on
the good faith of the particular investigation. 52 An agency that acquires information in
an investigation by fraud, deceit, or trickery commits an abuse of process. 
Supporting evidence:

The FTB sent numerous Nevada business and professional entities and individual residents

quasi-subpoenas" entitled "Demand to Furnish Information " which cited the FTB' s authority under

California law to issue subpoenas and demanded that the recipients thereof produce the information

concerning Hyatt.54 Moreover, these Demands were captioned on behalf of the "People of the State of

California" and were prominently identified as relating to "In the Matter of: Gilbert P. Hyatt", thus

7 Ford Depo.

, pp. 

148-55fSupp. Appdx. , Exh. 43).
HyattAffid 117 118 174 175fAppdx. , Exh. 6).

9 Appdx. , Exhs. 9- 10.
E.g. Chang Depo

, pp. 

32-33fSupp. Appdx. , Exh. 32J.
51 See, e.

g., 

Hyatt Afild." 129, 143-44 (Appdx., Exh. 6J.

United States v. Tweet 550 F.2d 297 299 (5th Cir. 1977).

SECv. ESMGovernment Securities, Inc. 645 F.2d 310 317 (5th Cir. 1981).
4 FTB 01882, 01888 , 01890, 01892 , 01894, 01896, 01897, 01908, 01910, 01912, 01914, 01938 , 01940, 01964, 01992 , 02043
2054 02069 02081 02083 02085 02087 02098 02100, 02294, 02296 (Appdx. , Exhs. 9-10).
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creating a reasonable inference that a tax, criminal or punitive investigation of Hyatt had been

instituted. The FTB has never claimed that it sought or received permission from any Nevada court or

any Nevada government agency to send such "quasi-subpoenas" into Nevada. Many Nevada residents

and business entities responded with answers and information concerning Hyatt. These "quasi-

subpoena" Demands on their face support the inference that they were calculated to coerce Nevada

residents into responding through deception, fear and intimidation. In contrast, more polite

correspondence requesting, rather than demanding, information, was sent to Nevada officials such as

Governor Bob Miller, Senator Richard Bryan and others who were not sent the illicit "Demands . The

inference can be drawn that these individuals would have recognized the absence of any authority for a

California tax agency to "Demand" information from a Nevada resident and would have taken offense at

such a "Demand. ,,55

The Demands wrongfully disclosed Hyatt' s social security number and in some instances his

private address. Contrary to the requirements of the California privacy act, the FTB did not first go to

Hyatt; instead , the Demands were sent without his knowledge. Contrary to the same act, the Demands

did not disclose to the Nevada recipients that they were voluntary, since California has no power to

subpoena information directly from Nevadans. Contrary to the same act, the Demands did not require

the recipients to agree to keep Hyatt' s personal information confidential. Contrary to the California

Financial Privacy Act and the Discovery Statute in California, Cox questioned Hyatt's lawyers

accountants, and financial institutions without Hyatt' s knowledge or consent and without first sending

Hyatt the required Notice to Consumer. And Cox wrote to two of Mr. Hyatt' s most sensitive Japanese

customers, enclosing portions of sensitive, confidential multi-million dollar patent licensing

agreements, showing that he may have violated the confidentiality clause of the agreements. 

reasonable inference is that these actions were intended to damage Hyatt's business relationships.

Moreover, after consulting with Anna Jovanovich,56 Cox began sending out the Demands For

Information. She sent out more Demands to third parties on the Hyatt audits than some auditors sent

out in their entire careers. 57 She did so without first ascertaining that the third party was uncooperative

55 FTB H 01715 017161Supp. Appdx. , Exh.35).

27 56 1991-tax-year audit workpapers, FTB 1O0139ISupp. Appdx. , Exh. 34J.
57 Ford Depo.

, pp. 

91-92ISupp. Appdx. , Exh.43J; Shigemitsu Depo. , p. 187 ISupp. Appdx. , Exh. 41J; Alvarado Depo. , p. 44

28 
Supp. Appdx. Exh. 35 J, S. Semana Depo. , pp. 82~ 83 ISupp. Appdx., Exh. 36J, B. Gilbert Depo.

, pp. 

35-36ISupp. Appdx. Exh.
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as required by the FTB' s Residency Manual.58 She did so without first seeking the information from the

taxpayer, as required by law.59 This invasion of Hyatt' s privacy has been condemned by the auditors

who have been asked about it.6O A reasonable inference can be drawn that these actions were

undertaken with an illegitimate purpose, to further personal and institutional goals at Hyatt's expense

rather than for legitimate, residency audit purposes.

IV. The Court has overlooked or misapprehended the law in considering an issue never
raised in the FTB's petition for extraordinary relief.

Since State v. Thompson61 was decided in 1983 , Hyatt has not found any instance like this one

where the Court granted a petition for extraordinary relief, on the ground that the district court erred in

denying summary judgment because the plaintiff did not establish sufficient probative evidence. Here

the Court specifically stated that " (b)ecause this case implicates the principles of Full Faith and Credit

and comity, which are of great importance with respect to interpreting each state s sovereign

responsibilities and rights, we elect to exercise our extraordinary writ powers. ,,62 Despite the Court'

stated ground for entertaining the FTB' s petition, the Court has granted the FTB relief on grounds never

raised in its petition.63 Hyatt is similarly unaware of any opinion in which this Court granted

extraordinary relief on a ground which was never raised by the petitioner. Such a notion is contrary to

established precedent holding that "the burden on the party seeking extraordinary relief is a heavy

one. "M By granting the FTB' s petition on grounds never raised in the petition, the Court has

disregarded its own precedent and completely relieved the FTB from its heavy burden.

, in fact, the Court intended to establish new policy related to writ practice and return to pre-

1983 authority under which the Court reviewed denials of summary judgment motions based on

7), lllia Depo. , pp. 178- 179 (Supp. Appdx. Exh. 42).
22 58 FTB 00844 (Supp. Appdx. , Exh. 38) (To obtain information from uncooperative third parties, the auditor should use the

Demand for Information Form (FTB Form 4973).) (Emphasis added.23 9 Infonnation Practices Act of 1977, California Civil Code ~ 1798. 15 ("Each agency shall collect personal infonnation to the
eatest extent practicable directly from the individual who is the subject of the infonnation rather than from another source.

24 0 IIIia Depo.
, p. 248 (Appdx. , Exh. 42); Bauche Depo. p. 439 (Supp. Appdx. , Exh. 40).

99 Nev. 358 , 662 P.2d 1338 (1983).

25 20rder, June 13 2001 , at 3.
Id. at 3 (The Court specifically recognized that neither party addressed the sufficiency of Hyatt' s evidence.

26 Poulos v. District Court 98 Nev. 453, 652 P.2d 1177 (1 982). In Poulos although the plaintiff failed to support his opposition
0 summary judgment with any affidavits or other evidence as required, the dislrict court did not grant the defendant' s motion for

27 summary judgment. This Court denied the defendant' s petition for a writ of mandamus concluding that extraordinary relief was
wan-anted because there was "no substantial issue of public policy or precedential value in this case, and . . . no compelling

28 eason why (the Court' s) intervention by way of extraordinary writ is wan-anted. Id. at 455- 652 P.2d at 1178.
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sufficiency of the evidence, it should simply deny the FTB writs on the grounds advanced by the FTB

then remand this matter to the district court for further proceedings. Then, an appeal can be taken with

an appropriate lower court record , appellate court briefing and argument, and ultimate decision by this

Court. This process would avoid what happened here: this Court essentially acting as a super trier-of-

fact through its independent review of a record, which, although large, was not complete (the parties

had not completed discovery, which was stayed by this Court). Moreover, the court' s duty regarding

appeals from summary judgment has always been to scour the record to see if there are material issues

of fact in dispute that would entitle the non-moving party to a trial on the merits, which is always

avored. And it is well-established that an appellate tribunal may not weigh the facts, as the court has

done here.

The Court has overlooked or misapprehended its own standards regarding review
of denials of summary judgment motions.

The essential test for this Court in reviewing Hyatt' s Petition for Rehearing is whether the

evidence presented on the FTB' s summary judgment motion and reasonable inferences from that

evidence, which must be drawn favorably to Hyatt 65 meet all the elements of one or more of the claims

in Hyatt's First Amended Complaint.66 Hyatt's facts and the reasonable inferences drawn therefrom

entitle him to his day in court to argue that the FTB , in and after 1993 , undertook a concerted effort to

illicitly exact funds from him through fraud and the commission of the other torts that were all utilized

to achieve its ultimate, unlawful objectives. As part of the FTB' s outrageous attempt to develop a

colorable claim against Hyatt, the FTB implemented a strategy which resulted in all Hyatt-adverse

facts accepted as true, and the disregard of all Hyatt-supportive facts. The results of this strategy were

two FTB audit assessments of enormous amounts. Hyatt is entitled to show that the FTB audits were

WGA #2 Limited Liability Co. v. Rains 113 Nev. 1151 , 1157 96 P.2d 163 , 167 (1997) ("In deciding whether summary judgment
23 is appropriate, the evidence must be viewed in the light most favorable to the party against whom summary judgment is sought;

e factual allegations, evidence, and all reasonable inferences in favor of that party must be presumed colTect . . . A litigant has
24 a right to trial when there remains the slightest doubt as to remaining issues of fact"

As the Court is aware, Judge Saitta dismissed the declaratory relief count from Hyatt' s First Amended Complaint when she
anted that aspect of the FTB' s Motion for Judgment on the Pleadings. In that count, Hyatt had sought a declaration as to when

e became a Nevada resident in September, 1991 (per Hyatt) or April 1992 (per the FTB). Therefore, the FTB's references to
26 facts in Hyatt' s First Amended Complaint and its assertions as to "undisputed" facts which pertain to Hyatt's residency in 1991

and 1992 are no longer part of Hyatt' s claims for relief, the district court having properly exercised her function as a gate-keeper
27 0 make sure that sufficient evidence was presented on the claims which she allowed to proceed (no fonnal amended complaint

as filed, or needed to be filed, by Hyatt after Judge Saitta dismissed the declaratory judgment claim as to residency on theFTB
otion for Judgment on the Pleadings).
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invasions of his privacy, violations of the FTB's express promises and commitments to him , abuses of

2 process, and fraud. Even the U.S. Congress has criticized the FTB in the Congressional Record for the

types of acts complained of by Hyatt.67 All Hyatt wanted was a fair audit, and the FTB promised that to

him. Hyatt is entitled to present to a jury his evidence and theories ofthe case, that the FTB's promises

were never intended to be kept and that Hyatt was singled out for extraordinarily unfair and damaging

treatment because of the FTB's institutional needs to justify its audit (and the auditors' personal goals of

advancement) by assessing large taxes, interest, and fraud penalties.

The FTB has repeatedly accused Hyatt of placing his own "spin" on the facts, and Hyatt fully

expects the FTB's answer to Hyatt' s petition for rehearing to again attack the facts which support each

element of Hyatt's claims. Of course

, "

spin" is just a derogatory expression for a party arguing its

version of the facts and the inferences which those facts support, an essential part of our adversary

system. If what the FTB derisively calls "spin" is, in fact, a reasonable inference which a fact-finder

can draw from the evidence, then this Court's June 13 Order adopts a new standard under which

14 inferences will no longer be permitted to satisfy the elements of a party' s claim. In essence, any civil

case will require "smoking gun" direct evidence of each element of each claim, and circumstantial

evidence and reasonable inferences will not be available to establish such elements for the fact-finder.

Clearly, such a drastic change in civil practice should come only after an appropriate district court

proceeding and appellate record made with an understanding that those are the rules which now govern

civil practice. Hyatt should not be the one to suffer when his case is used as the vehicle for

implementing, in an unpublished order, such major changes in civil practice.

Of course, the FTB has and will undoubtedly put forth its own version of the facts, based on its

own inferences which it wants this Court to draw (i. , that it conducted a "standard" , fair investigation

perfectly within the bounds of its authority). But our adversarial system has always relied on the fact-

finder to resolve those issues: does the fact-finder accept Hyatt's evidence that the FTB was motivated

to and did conduct a biased, unlawful and tortious investigation resulting in great personal and

professional benefits to the FTB and its auditors, all at Hyatt's expense? Or does the fact-finder accept

the FTB's contention that its auditors merely followed their procedures in conducting a standard

7 Vol. 145 No. 114 - Part III Congressional Record (pp. E1773-
75) (Supp. Appdx. Exh.46J.
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investigation? This Court stepped into that fact-finder role, as if it were a panel of jurists , and decided

to accept the FTB's version of the facts over Hyatt' 68 Again, such a change in this Court' s appellate

role should be pronounced in a published opinion, followed by a remand to let the district court review

the evidence under this new standard governing the relationship between the district courts and the

Supreme Court.

VI. The Court has overlooked or misapprehended the law regarding the FTB'
immunity in California for the conduct at issue.

In footnote 7 of its June 13 2001 order, the Court cites to Section 860.2 of the California

Government Code and Mitchell v. Franchise Tax Boarcf9 for the proposition that California accords its

government agency immunity for intentional torts. But the statute s plain language provides immunity

in California to the FTB and its employees in regard to "instituting" a tax proceeding. It does not apply

in this tort case because Hyatt' s claims are not based on the FTB instituting a procedure or action to

collect taxes. Moreover Mitchell held that the plaintiff's claims were all directly based on the FTB'

institution of an action or proceeding to collect taxes against the taxpayer and placement of a tax lien on

that individual's property. While the very fact that the FTB initiated an audit against an individual

cannot be the basis of a tort claim, this is not the basis of Hyatt's suit,1o Here, as repeatedly stated

throughout this lawsuit, Hyatt is not attempting to nor is interfering with the tax protest proceeding in

California.7! Moreover, California s Constitution and California s privacy laws forbid the FTB from

engaging in the conduct now alleged by Hyatt and waive sovereign immunity for such conduct,

19 sThe majority of the "facts" stated by the FTB relate to whether the FTB had good reason to initiate an audit of Hyatt. Hyatt
does not challenge the FTB' s right to conduct residency audits, or its right to audit him. His tort claims , instead, deal with the

20 FTB's conduct in perfonning its audit. This Court's June 13 Order reaches the merits by deciding that the FTB' s conduct was not
0 bad that it gives rise to a tort claim, which is the traditional fact-fmder role. This Court, then, is signaling its willingness to21 valuate whether the conduct of a particular FTB investigation was (or was not) ordinary and reasonable.
183 Cal.App. 3d 1133 228 Cal.Rptr.750 (1986).

22 Martinez v. City o/Los Angeles 141 F.3d, 1373, 1379 (9th Cir. 1998) ("Here, (plaintiff)s' allegations , go beyond the contention
hat the LAPD officers acted improperly in deciding to seek his arrest. He alleges they acted negligently in conducting the

23 investigation... , and they caused his arrest and imprisonment in Mexico. "

); 

see also Bell v. State 63 Cal.App. 4th 919, 929
4 Cal.Rptr. 2d 541 (1998) (holding no immunity under Cal. Govt. Code ~ 821.6 to state investigators for conduct in executing24 search warrant). Section 821.6 of the California Government Code provides immunity for public employees for " investigating
r prosecuting any judicial or administrative proceeding.

25 IThe evidence is undisputed that this case has not interfered with the tax proceeding. Hyatt' s Opp. to Mot. for Sum. Judg.

, pp.

55-56 (Appdx. Exh. 27jand Cowan affid. , ~~ 43 , 44 (Appdx. Exh. 6).
26 2California Constitution. , Art. I, Sec. I (providing that dissemination of data gathered on or about an individual by state agencies

is illegal and actionable as invasion of privacy). The California Supreme Court has held that the primary purpose of the
27 Constitutional amendment was to provide protection against the encroachment on personal tTeedom caused by increased

surveillance and data collection. White v. Davis 533 P.2d 222 234 (Cal. 1975). The legislative history of the amendment
28 demonstrates that it was intended to prevent the improper use of infonnation properly obtained for a specific purpose, for
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California cannot therefore object if held liable in Nevada for conduct not protected by its own

immunity statute and for which its own laws provide relief to an aggrieved party.

Hyatt' s invasion of privacy claims are interrelated and stem from the FTB's iron-clad

Constitutionally-mandated requirement that it respect and not invade Hyatt' s privacy. The Court's order

of June 13 2001 properly cited to Nevada law relating to invasion ofprivacy,73 but the analysis does not

stop there. When "auditing" Nevada residents, the FTB as a public agency of the State of California

must comply with its internal , statutory and Constitutional privacy obligations obligations entirely

consistent with Nevada law on invasion ofprivacy.74 Otherwise, Nevada residents targeted for audit by

the FTB have fewer rights and less privacy than their counterparts in California: a result that neither the

Court nor the citizens of Nevada would find palatable.

VII. Conclusion.

F or the aforementioned reasons, rehearing and remand should be granted in order to afford

Hyatt the opportunity to be heard on what this Court found sua sponte to be the detenninative issue.

14 

Before the court rules in a writ petition on an issue which it declares as detenninative of Hyatt' s entire

case, and which he was not allowed to address (because under N .RA.P. 21 , Hyatt was ordered to file an

answer "directed solely to the issues of arguable cause against issuance of an alternative or peremptory

writ... ) he should be given the right to be heard on the issue. Where this court thinks a writ may

appropriately issue on a ground not even raised, requested or addressed by the party requesting the writ

(the FTB), the appropriate remedy is not to grant the writ where the prevailing party in the lower court

(Hyatt) has been precluded from refuting that ground.

The effect of the Court' s broad, sweeping Order is to close the doors of Nevada s courts and

prevent any Nevada resident from bringing an action in Nevada for torts committed by a sister state

agency. The facts discussed above show clearly that this is not a case built "on gossamer threads of

xample, the use of it for another purpose or the disclosure of it to some third party. Id at 234 n. ll. California Information

25 Practices Act (Cat. Civ. Code ~ 1798 et seq.) (also providing that improper dissemination of information gathered by state
agencies is actionable against the state and allows claim to be brought in "any court of competent jurisdiction "

26 3 Order, June 13 2001 , n. 13.
See Hyatt Opp. to FTB Mot. for Swn. Judg.

, pp. 

21-26IAppdx. , Exh. 27).

27 S At a subsequent hearing before Judge Saitta on July 10
, 200 I , she commented, with a smile

, "

I got reversed in the supreme
ourt on an issue that wasn t even raised in the appellate briefs." (Unofficial Transcript page 4, lines 21- , attached hereto as

28 
upp. Appdx. Exh. , but this was not a formal part of the record, since this hearing took place after this Court's June 13 Order.
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speculation and surmise. "76 
None of the tortious acts committed against Hyatt, now a 10-year Nevada

resident, are triable in a Nevada court under this Court' s June 13 Order, even torts committed entirely in

Nevada because that Order takes over the role traditionally (and appropriately) entrusted to the fact-

finder.

Finally, this is an extremely high profile matter 77 and a decision like the June 13 Order which

appears to depart from established procedures and precedents of this Court on writ practice and

summary judgment standards should be fully argued and briefed before being resolved, before trial , by

this Court. As this Court recognizes

, "

the law favors trial on the merits."78 If Hyatt is to be denied a

trial on the merits, then at a minimum he should be allowed to fully argue and brief the issue under any

new summary judgment standards which this Court seems to enunciate and find determinative in its

June 13 Order.

Accordingly, Hyatt respectfully requests that this Court vacate its June 13 Order, issue an order

denying the FTB writ petition as to the grounds for relief asserted therein by the FTB , order the recall of

any summary judgment entered pursuant to the June 13 Order, and remand this matter for trial on the

merits. The Court should also review the extensive record of the Discovery Commissioner and the

district court on the second writ (Docket No. 35549, which would no longer be moot, as it was under

the Court's June 13 Order) and deny that FTB writ petition as well, ordering the FTB to provide the

ordered discovery. Alternatively, Hyatt respectfully requests that this Court remand this matter to the

district court to evaluate Hyatt' s evidence in light of the standards for writ practice and summary

judgment review which the Court establishes in its order following rehearing.

DATED this z..3 day of July, 2001 HUTCHISON & STEFFEN

BY:
Peter C. Bernhard, Esq. 

Bulbman, Inc. v. Nevada Bell 108 Nev. 105 825 P.2d 588 (1992).
For example, immediately after this Court' s order, the FTB was publicly touting it before its Franchise Tax Board Advisory

Board. "FTB Attorney Ben Miller. . . reported that the Nevada Supreme Court sustained FIB auditor efforts in the high-profile
'Yatt residency case. The taxpayer had asked the court to halt the FTB audit as ' too intrusive. ' In a non- written opinion on June
, the Nevada Supreme Court held that a Nevada trial court should have granted the FIB' s request for summary judgment. Mr.
iller, who has been with the FTB for 31 years, expressed extreme satisfaction with the outcome." (California Taxpayer
ssociation Caltaxletter Vol. XIV, No. 26, July 3 , 2001 , p. 3 (Supp. Appdx. , Exh. 48).
Home Sav. Ass nNev. Sav. Loan Ass n et alv. Aetna Casualty Surety Co. 109 Nev. 558 , 563 , 854 P.2d 851 854 (1993).
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CERTIFICATE OF SERVICE

I hereby certify that I am an employee of Bernhard & Leslie, and that on thisc2d~y of July,

200 I , I served a true and correct copy of the foregoing REAL PARTY IN INTEREST GILBERT p,

HYATT' S 15 PAGE SUPPLEMENT TO HIS PETITION FOR REHEARING RE THE

COURT' S JUNE 13, 2001 ORDER GRANTING PETITION FOR WRIT OF MANDAMUS via

regular mail , in a sealed boxes) upon which postage was prepaid, to the addresses noted below, upon the

folloWIng:

Thomas RC. Wilson, Esq.

10 McDonald , Carano, Wilson, McCune
Bergin, Frankovich & Hicks

11 241 Ridge St. , Fourth Floor
Reno , Nevada 89501

13 Felix E. Leatherwood, Esq.
California Attorney General

14 300 South Spring Street
Suite 5212

15 Los Angeles, California 90013

16 Honorable Nancy Saitta
Department XVIII17 Eighth Judicial District Court of the State of Nevada
in and for the County of Clark18 200 S. Third Street

Las Vegas, NY 89155

70;An empl Leslie
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ark A. Hutchison (4639)
000 T. Steffen (4390)
UTCHISON & STEFFEN
akes Business Park

8831 West Sahara Avenue
as Vegas, Nevada 89117

(702) 385-2500

eter C. Bernhard (734)
ryan Murray (7109)
ERNHARD & LESLIE

3980 Howard Hughes Parkway
Suite 550

as Vegas, Nevada 89109
(702) 650-6565

ttomeys for Real Party in Interest
GILBERT P. HYATT

IN THE SUPREME COURT OF THE

STATE OF NEVADA

FRANCHISE TAX BOARD OF THE STATE
OF CALIFORNIA

Petitioner

vs.

EIGHTH JUDICIAL DISTRICT COURT of
the State of Nevada, in and for the County of
Clark, Honorable Nancy Saitta, District Judge

Respondent

and

GILBERTP. HYATT

Real Party in Interest.

Case No. 36390

SUPPLEMENTAL APPENDIX OF
EXHIBITS CITED IN REAL PARTY
IN INTEREST GIL HYATT'
PETITION FOR REHEARING RE
THE COURT'S JUNE 13, 2001
ORDER GRANTING PETITION
FOR WRIT OF MANDAMUS

CONFIDENTIAL INFORMATION TO
BE FILED UNDER SEAL
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Real party in interest Oil Hyatt attaches to his 15 Page Supplement to His Petition for Rehearing

his Supplemental Appendix containing copies of exhibits cited in his Supplement and not included in

is initial Appendix. Unless otherwise indicated, the exhibits cited in the Supplement and attached

ereto are from the record before the Court. Copies of the cited exhibits have been compiled in this

ppendix for the convenience of the Court. The record cite for each attached exhibit is set forth in

rackets after the description of the exhibit below.

Table of Contents re Attached Exhibits

30. S. Lewis deposition transcript excerpts (pp. 29, 45 51) (Supp. Hyatt Appendix, Vol. VIIl, Exhibit 

(Exhibit thereto)).

31. Portions ofFTB 1991 tax year audit file on Oil Hyatt (HOI637 , 01853 , 01855 , 01857 , 01899)

(Hyatt Appendix, Vol. V/L Exh. 11 (Exhibit 12 thereto)).

32. L. Chang deposition transcript excerpts (pp. 31-32) (Hyatt Appendix, Vol. VI/, Exh. 11 (Exhibit 

thereto)).

33. Portions ofFTB 1991 tax year audit file on Oil Hyatt (FTB H 01715 , 01716) (Hyatt Appendix, Vol. VI/,

Exh. 11 (Exhibit 14 thereto)).

34. S. Cox 1991 tax year audit work papers (excerpt) (FTB 100139) (Hyatt Appendix, Vol. II/, Exhibit 

(Exhibit 30 thereto)).

I The tenD "Hyatt Appendix" refers to Volumes I through VII of the Appendix of Exhibits Hyatt submitted on July 7
000 with his Answer to the FTB's "discovery" writ. The tenD "Supp. Hyatt Appendix" refers to Volumes VIII through XIV of
e Supplemental Appendix of Exhibits Hyatt submitted on October 13 , 2000 with his Answer to the FTB "jurisdictional" writ.

- 1 -
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45.

35. J. Alvarado deposition transcript excerpts (p. 44) (Supp. Hyatt Appendix, Vol. VI/L Exhibit (Exhibit 

thereto)).

36. S. Semana deposition transcript excerpts (p. 82- 83 ) (Supp. Hyatt Appendix, Vol. VI/L Exhibit (Exhibit 40

thereto)).

37. B. Gilbert deposition transcript excerpts (pp. 35-36) fHyatt Appendix., Va/. III, Exhibit (Exhibit 

thereto)) 

38. FTB Residency Manual (excerpt) (FTB 00844) (Hyatt Appendix., Vol. III, Exhibit (Exhibit thereto)).

39. C. Kopp deposition transcript excerpts (pp. 75-76) (Supp. Hyatt Appendix, Vol. VIII, Exhibit 12 (Exhibit 

thereto)).

40. P. Bauche deposition transcript excerpts (p. 439) (Hyatt Appendix., Va/. III, Exhibit (Exhibit 32 thereto)).

41. A. Shigemitsu s deposition transcript excerpts (p. 187) fHyatt Appendix. , Vol. III, Exhibit (Exhibit 41

thereto)).

42. S. Illia deposition transcript excerpts (pp. 178- 179 248) (Hyatt Appendix., Vol. III, Exhibit (Exhibit 

thereto)).

43. C. Ford deposition transcript excerpts (pp. 90- 148-55) (Hyatt Appendix, Vol. III, Exhibit (Exhibit 

thereto)).

44. P. Lou deposition transcript excerpts (p. 81) (Hyatt Appendix, Vol. III, Exhibit (Exhibit 39 thereto)).

FTB audit work-papers (FTB 01892) (Hyatt Appendix, Vol. VII, Exhibit 11 (Exhibit 13 thereto)J.

- 2-
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) 2 46. Congressional Record excerpt (Hyatt Appendix, Vol. VIL Exhibit 1 1 (Exhibit 10 thereto)).

Hyatt also directs the Court to the following referenced exhibits. Hyatt does not ask that the

ecord be augmented to include these exhibits, but he includes them to demonstrate proceedings relative

0 this case subsequent to the Court's June 13 2001 Order.

47. July 10, 2001 transcript (unofficial) from district court hearing re FTB motion for extension of

time to file memorandum of costs.

48. California Taxpayer s Association Caltaxletter Vol. XIV, No. 26, July 3 , 2001 , p. 3.

DATED this day of July, 2001.

HUTCHISON & STEFFEN, LTD.

Attorneys for Gilbert P. Hyatt

- 3 -
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I hereby certify that I am an employee of Bernhard & Leslie, and that on this~ day of July,

001 , I served a true and correct copy of the foregoing SUPPLEMENTAL APPENDIX OF

XHIBITS CITED IN REAL PARTY IN INTEREST GIL HYATT' S 15 PAGE SUPPLEMENT

0 HIS PETITION FOR REHEARING RE THE COURT'S JUNE 13, 2001 ORDER

GRANTING PETITION FOR WRIT OF MANDAMUS via regular mail , in a sealed boxes) upon

hich postage was prepaid, to the addresses noted below, upon the following:

homas RC. Wilson, Esq.
10 cDonald, Carano, Wilson, McCune

Bergin, Frankovich & Hicks
11 41 Ridge St. , Fourth Floor

eno, Nevada 89501

13 elix E. Leatherwood, Esq.
California Attorney General

14 300 South Spring Street
Suite 5212

15 os Angeles, California 90013

onorable Nancy Saitta
epartment XVIII
ighth Judicial District Court of the State of Nevada
in and for the County of Clark
00 S. Third Street
as Vegas, NV 89155
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Were you ever involved that you can recall, in

such activity, resurrecting a tenant' s file from

move~out storage?

Yes.

What kind of occasion would that be?

When we needed to verify a previous res idency
for another apartment community or mortgage company.

Can you think of any other reasons that might

have been done?

No.

Have you ever heard of Mr. Hyatt by

reputation?

No. .

Were you ever part of any media inquiry into

Mr. Hyatt' s affairs?

No.

Do you know Sheila Cox?

No.

Do you know Sheila Semana?

No.

Do you recall ever hearing those names?

Yes.

On what occas ion?

Few weeks ago from the private investigator.
Okay. Let' s look at Exhibit 523. Do you have

ASSOCIATED REPORTERS OF NEVADA (702) 382-8778
2300 West Sahara Avenue 1770, Las Vegas, Nevada 89102RA001625



Did you give the same answers to her that you

gave today?

Yes.

Basically,

Sheila Cox?

you don t recall ever speaking with

No, I don

Did you ever talk with Sheila Cox over the

phone?

I don t recall.

Did you ever promise Sheila Cox tnat you. would

give her the file?
I don t recall any of that. It was just too

long ago.

Did you ever tell Sheila Cox she couldn t have

the file?
I don t recall that. I don t believe I would

have said that, but I don t recall.

Now, have you ever had any discussions with

Mr. Bradshaw, sitting there?

No, I don t believe so.

MR. BOURKE: Do we have that exhibit?

THE WITNESS: Also, my first knowledge of a

file missing is, was today. When it was mentioned

today. Andrea Boggs never mentioned that a file was

missing.

ASSOCIATED REPORTERS OF NEVADA (702) 382-8778
2300 West Sahara Avenue 1770, Las Vegas, Nevada 89102RA001626



Yes, I did.

Did you tell her you wouldn t take a thousand

dollars?

She didn t .ask me that, but it was basically

towards the end of our conversation, and I felt at that

point that I did need to contact Mr. Chapin, because 

had- been with the company a long time and that question

did raise some concerns with me.

Did you feel that that question raised some

concerns about your reputation?

Yes, it did. And s he was very aggres s i ve .

She was?

Yes, she was.

Wha t do you mean by tha t 

She was aggressive on the phone. She

bas ically didn t tell me who she was and what it was

regarding. I did request that she send me the fax

because I did want to know what this was all about.

doesn t matter who it is, I need to know what this is

about before I set up a meeting unless it' s a resident,

because that' s what I' m at my job for. And we never did

set a meeting. I got the fax I believe that Friday and

she shows up Monday.

So she showed up without an appointment?

She showed up without an appointment. She did

ASSOCIATED REPORTERS OF NEVADA (702) 382-8778
2300 West Sahara Avenue 1770, Las Vegas , Nevada 89102RA001627



RECEIPT OF COpy

RECEIPT OF COpy of REAL PARTY IN INTEREST GILBERT P. HYATT' S 15 PAGE

SUPPLEMENT TO HIS PETITION FOR REHEARING RE THE COURT'S JUNE 13, 2001

ORDER GRANTING PETITION FOR WRIT OF MANDAMUS and SUPPLEMENTAL

APPENDIX OF EXHIBITS CITED IN REAL PARTY IN INTEREST GIL HYATT'

PETITION FOR REHEARING RE THE COURT'S JUNE 13, 2001 ORDER GRANTING

PETITION FOR WRIT OF MANDAMUS from Bernhard & Leslie is hereby acknowledged this 

day of July, 2001.

MCDONALD, CARANO , WILSON, MCCUNE
BERGIN, FRANKOVICH & HICKS

By: rkt 

/.~~ 

4:~~VV)
Esq.

2300 West Sahara Avenue, #10, Suite 1000
Las Vegas , Nevada 89102
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STATE OF CALIFORNIA

. CRANCHISE TAX BOARD
J3 N. GLENOAKS BLVD., SUITE 200

dURBANK, CA 91502-1170

The People of the State of California to:

DEMAND TO F:'(JRNISH
INFO RMATI 0 N

Aulhorized by
California Revenue &. Taxalion Code

Section 19504 (formerly 19254 (a) and 26423 (a).

Las Vegas Sun
800 S. Valley View Blvd.
Las Vegas, Nevada 89153

GTlbert P. Hyatt

Social Security No, : 069-30-9999
or Corporation No. :
For the years

In the Matter of:

This Demand requires you to furnish the Franchise Tax Board with infonnation specified below from records in
your possession, under your control, or from your personal knowledge. The information will be used by this
department for investigation, audit or collection purposes pertaining to the above-named taxpayer for the years
indicated,

1~ Indicate if the above individual has subscribed to the Las Vegas Sun
during the period from 10/91 to the present. If yes, indicate the
address that the subscription was sent to.

2. Was there a subschiption to the Las Vegas Sun at 3225 S. Pecos apt. 237
during the period 11/91 - 4/921 If so, indicate the name of the pe~son
on whose account it was billed.

FRANCIDSB TAX BOARD

By: 
S. Cox

Autborized Representative

Dated: 3/24/95

(8181 556-2942

ii)~,

: Telephone:

. . , . -;. ,. . ,. : . ; '

~:3i~~~i
. LegIslatioa cffc:ctivc 1aaual)' 1. 1994 (S.B. 3, Stats. 1993. C1. No. 31) consolidated ccrtaia provisions of the Californla'ReVCaue & 1"1 . "

:-- .,. 

::1.1
Code which causcd'SOlllC scc:doas to be revised and "aum~ .

.. ' . ,~. ":. ~;(~~~~,. " ",:, :,;-:: -::~' ;;;"": ~:.. . '

~:d:;i.i:;

~;' ~.;;~~

!~t

:.. ~..: :. "
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The People of the State of California to:

~ ""'~' .;,,

DEMAND TO FuRNisH.
INFORMATION' .

Authorized by
California Revenue &. Taxation Code

Section 19504 (formerly 19254 (a) and 26423 (a).

Las Vegas Sun
800 S, Valley View Blvd,
Las Vegas, nevada 89153

SOCial ~ecurity No, : 069~30-9999

. . 

or CorpOratio~ ~o, 

~;iHC~ber

~/;

:~li;m~o

~. 

00 
0 Fo'

~eYe=
. 0

. E.~~9~~an~tequires: Y?~~'1~~~~e I;ranc
hiSdi~x)30ard with informat~on s~~ ~elow, froni reco~~ in

1~U!' po~esslpn, under"Y~l1~: 9?P~pUoffrom your peisona1 knowledge, The inf~rmatio.n be us~.by this

. dep.3.!1men~ for irivestiga~~:,!,

~~.

~it'oi, collection purposes pertaining to the above-n~ed ,taxpayer for the years

indicated."" '

,;, ~::"

- 0

In the Matter of'

, 0

1. Indicate if the:above individual has subscribe~ to the La

Vegas Sun du~~_~g the perio~, from 1991 to the present. If yes,
please indi6ite : the start ~rid stop dates of s~rvice arld the
address that the subscript~on was sent to.

, '

2. Indicate ~f' th~re were any subscriptions to the L~s Vegas S~n 
at 3225 S.: rec~s Apt 237 during 1991-1992 and ,at 1335 Tara 
from 1992 t6' the present. If so, indicate the 'start and ~top
dates of se~vice and the name (s) of the personi s) on whose

account it va's billed.

FRANCHISE TAX BOARD

By: R. ('.ny
Authorized Representative

Dated: 8/4/95

(818) 556~2942Telephone:

. Legislation effective January I, 1994 (S.B. 3. Slats. 1993. 01. No. 31) consolidated certain provisions of the California Revenue &. Taxation

Code which caused some sections to be revised and renumbered.0 ,'0
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J~i!.

;:-. ~' , ,~ , :,

L~: :~r;: :i'
STATE OF CALiF6RNIX~'

~?; ,

RtANCHISE: TAXf.BO
333 ;:,: G(eN6Ai~~f~~~~:s(jfre 200
~URBANK, CA 91~O2j1170 

~. ,: ::

i~ ,

:~, , ~:,. ,

DEMAND TO FURNISH
INFO RMATI 0 N

Aulhorizcd by
California Revenue &. Taxation Code

Section 19504 (formerly 19254 (a) and 26423 (a).

f, ' ~

, ' . ;~ ", '

The People of '.the :St~te of California to:
::J'

~:r:;

, : :" ;' :. 

;:J 

" '

'J:iIl!~s 6r'iinge County
Times: Mir'r"or Square

, ,; ':R~~~,~J4,

; - ' :' ,

:Lo~~~~Jng

~!?:

s,- CA 90053

, '. '

: h

:;,' '

~i;.' Y1;~?f.~'"
tlJe J.Jl!~kY)I~~~:"

~::' :' 

, S~a1Sec~tyNo. : 069-:30-9999
;t 

~:: ;~', ~~,

J:~

' , :: ;' . ,

or Corporation No ' 

' . ~""

""P'

:'" ., :';

r'~' f.'

;.,

ya ,

--:,

oi:-

::!-:,

. F":ih"

-- ,

i~t~iii~ !~j~~j1; 

;,\ .

:~i~tJii, 

, : ~~~~ ,?!" , : , 

t~~~~ ~Ul~'

~ , ~ ~~

~i~2~~K*e~r~~~fit~ Board wi~ ~o~a~on S~ed ~~I
~':Y"

;~om reco~ds in

~ :'

Y9\lf: PP'~~10~.~qer.ty.~':U':~~troI; ~rJr~)Df' YO1!f.~pe~onaI knowledge: The information will be used by this

'~""

"""""=,,,~"'a:;;,.r""

--" '._ "" " ", '

d~p~e~t f~rt~y~fi~Jj~iita~~i~j)~' ~!1.~~ii~;p~s~ pertaining to~the above-named taxpayer" ~or:the;years
indiciiciL' ' :

~I~;t " ; ;;':1::iir;

" " , ,

1. IIidi'cii~e if ' the ' a.-bove , individual has subscribed to th-e
Time~; 9~~ng~ County ~firi~g the period frpm' 1'91 to the present.If ye#3;~ please' in9.icate ' the start and stop dates of service and
the ~ddre~s that the ~ubscription was sent to.

2. Was th~re a suUscr~ptiQ~ to the Times Orange County 
at :7B41

Jennifer Circle in La Palma during 1991 t6 the present? If so,indicate the st'art and st'op dates of service and the name.(.s)
of the person(s) on whose account it was b~lled.

FRANCHISE TAX BOARD

By: R - ('.ox
Authorized Representative

Dated: 8/4/95

.. Telephone: (818) 556-2942

. Legisla(ion effective January I, 1994 (S.B. 3, Stars. 1993, Ci. No. 31) consolidated certain provisions of (he California Revenue &. Taxadon
Code which caused some sections (0 be revised and renumbered.

. : . $: '~~:

;~~r " i: '

:, '",,~~,;~': ' :::~~. ~~::" ' ~:' ;~ ' : /:~ 
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sTATE' Oi= cAuFORNiA

FRANCHISE TAX BOARD
333 N. GLENOAKS BLVD" SUITE 200

: BURBANK, CA 91502.1170

The People of the State of California to:

DEMAND TO FuRNISH
INFO RMATI 0 N

Authorized by
California Revenue &. Taxation Code

Section 19504 (formerly 19254 (a) and 26423 (a)"

Orange County Register
625 N. Grand Ave.
Santa Ana , CA 92701

Gilb~~t. p" Hyatt,

, ' ~ '.. -, ~"

S~ial Security No. : 069 30-:-9999
or Corporation No,

: -, ,

For the years 

In the Matter of:

This Demand requires you to furnish the F~chise Tax Board with information specified below from records in
your possession, under your conn:o~ or from your personal knowledge, The information be used by this
department for investigation, audit or collection ' purposes pertaining to the above-named taxpayer for the yearsindicated. 

1. Indicate if the above individual has subscrrbed to the
O. C. Register du~in~ the period from 1991 to the present.
If yes, indicate he at.art and stop dates of service , and
the address that t,he' subscription . was sent to.

2. Was there a subsc~iption to the O. C. Register at 7841 Jennifer
Circle in La Palma during 1991 to presen~. If so, indicate
the start and stop dates and the name of the person on. whoseaccount it was billed. 

FRANCHISE TAX BOARD

By: S. Cox
Authorized Representative

Dated: 8/4/95

(818) 556-2942Telephone:

. Legislation effective January I, 1994 (S.B. 3. Stats. 1993, CII, No, 31) consolidated certain provisions of tbe California Revenue &. Taxation
Code which caused some sections to be revised and renumbered.

i '
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LAS JIE(lAS

BEFr8WrTO1lRN A.L

Slit/I:

;, ::\j 

Different Papers.; Different Views

BUR AUG 1 11995 REC'D

August 15 , 1995

Sheila Cox
Franchise Tax Board
333 N, Glenoaks Blvd
Suite 200
Burbank CA 91502-1170

RE: Gilbert p, Hyatt

Dear Ms. Cox:

::--:-

In response to your letter dated 8/4/95, pl~e be advised that we do not have an account for Mr.

Gilbert p, Hyatt. In response to item #2 - we do not have any subscriber at 3225 S, Pecos Apt.
237 or 7335 Tara.

;inrerelY, 

~'::~~yable Supervisor

CONFIDENTIAL

H 01899

O, Box 70. 1111 W, Bonanza Rd. . LaS vegas NV. 89125-0070 . (702)383'()211RA001634
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DISTRICT COUR1'

CLARK COUNTY, NEVADA

CERTIFIED

COpy

Defendants, 

------------------------------- 

GILBERT p, HYATT,

Plaintiff,

NO. A382999VS.

FRANCHISE TAX BOARD OF THE
STATE OF CALI FORNIA, and DOES
1-100, inclusive,

DEPOSITION OF LOBO CHANG

LOS ANGELES, CALI FORN IA

MONDAY, NOVEMBER 29, 1999

REPORTED BY:

Jean F, Holliday G&G
COURT

REPORTERSCSR No. 4535

;,.

s. .~~~i c;:.:.~;;

IS2S0 Vcnacrcz BoIIIevanf. SIIiIl.'O . Shennan Oaks, CA 91403
(lm) 99.J..fO'N'O (.u6f) . FAX: (818) 995-4248
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14: 37

14: 37

14:37

14:38

14: 38

14: 38

14: 38

14: 38

14: 38

14: 38 

14: 38 

14: 39 

14: 39 

, .:4:39 14

14: 39 

14:39 16

14:39 17

14: 39 

14:40 19

14: 40 

14:40 21

14: 40 

-14: 40 

14: 40 

j4:41 

I do not have a complete recollection

of their visit. After they came in the first thing

they did was to show me that one-page document, and I

didn t quite understand what they were saying but

from what I did understand, they were there looking

for some kind of information, So I figured these

peopl e mus t be e it her from the State or t he IRS

conducting an audit there, Then they showed me their

business cards. So one sa t down, the other one

started walking around, and he asked me when 

started working there, where was I working, and 

told him that I started by working in Costa Mesa.

that time I was the owner, and approximately three

years ago we changed the name of the owner to my

older brothers. I worked in Costa Mesa for a little

more than a year and then we went to another place

for like maybe four or five years and after that we

moved to a few other locations. Event.ually we

settled in where we were.

Then he said he wanted to look into

the record of - Hyatt, so I went to l~ok for it. Well,

after I found it he saw it. I showed it to him as

well, and then they copied a telephone number and the

names and also the travel plans. Later on I realized
that they were not there auditing my books. They

G & G COURT REPORTERS
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TATE OF CAUFORNIA

RANCHISE TAX BOARD
333 N, GLENOAKS BLVD., STE. 200
BURBANK, CA 91502-1170

(818) 556-2942

April 12, 1995

Nevada Governor Robert Miller
555 E. Washington Avenue
Las Vegas, Nevada 89101

ear Sir:
For the purposes of administering the California Personal Income Tax
Law, and for that purpose only, the following information is requested
under authorization of California Personal Income ' Law Section 19254.

P~ease indicate which dates Gilbert P. Hyatt. visited your office
)and/or attended meetings or events to discuss international trade
activity.
For your own convenience, you may make marginal notations on the extra
copy of this letter and return it in the enclosed postage paid
envelope.

Thank you for your valuable cooperation.

Sheila Cox
Tax Audi tor
Telephone (818) 556-2942

) \

CONFIDENTIAL

:,-: ; ..
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ATE OF CALIFORNIA

rAANCHISE TAX BOARD
333 H. GLENOAKS BLVO.. STE. 200
BURBANK, CA 91502-1170

(818) 556-2942

April 12, 1995

Nevada Senator Richard Bryan
300 S. Las Vegas Blvd.
Las ' Vegas, Nevada 89101

Dear Sir:
. For the purposes oi administeri~g the Caliiornia Personal Income Tax
Law, and ior that purpose only, the iollowing iniormation is requested
under authorization oi Caliiornia Personal Income Law Section 19254.

P~ease indicate which dates Gilbert P. Hyatt visited your oiiice
and/or attended meetings or events to discuss international trade

. acti vi ty.

For your own convenience, you may make marginal notations on the extra
copy oi this letter and return it in the enclosed postage paid
enve~ope.

Thank you ior your valuable cooperation.

Sheila Cox
Tax Auditor

. Te~ephone (818) 556-2942

. .

CONFIDENTIAL
I." ,f TT 1"\1,.,.1 ~
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Sent by: RIORDAN - MCKINZIE 213 229 0550 

UNCERTIFIED ROUGH DRAFT ONL Y

DISTRICT COURT

CLARK COUNTY, NEVADA

GILBERT p, HYATT,

Plaintiff, ) Case No, A382999

VS.

8 FRANCHISE TAX BOARD OF THE
STATE OF CALIFORNIA
and DOES 1- 100, inclusive, )

Defendants,

-- -- ---- ------- .. _.-----------

DEPOSITION 01-' JAHNA ALVARADO

COSTA MESA, CALIFORNIA

THURSDAY. MAY 27, 1999

06/02r"' 13:24j .Jedix 1#240jPage 2
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Sent by: RIORDAN - MCKINZIE 213 229 8550; 06/02/~q 13:25; N248;page 3

Q. Does the Franchise Tax Board have any policy

against intruding into a taxpayer's privacy?

A. I am not aware of a policy.

Q. Does the franchise Tax Board have any policy

about against destruction of documents relating to a

taxpayer

A. I am not aware ora policy. There could be

one,

Q. Have you ever sent out a demand for

10 infonnation to a third party'!

A. Yes, sir.

Q. Have you ever sent out a demand for

13 infonnation to a third party across state lines?

Not that I recall.

Q. Would you tell me in your tenure -~ is it ten,

16 year career'!

A. Ten , yes.

Q. In your ten year career, how many times have

19 you sent out demands to a third party?

A. Oh, my. Maybe 30 maybe.

RA001645



Sent by: RIORDAN. MCKINZIE 213 229 8550 06/02/PQ 13:25j Jedax #248jPage 4/12

Q. Have you ever sent oUt demand for infonnation

22 to a rabbi?

Not that I'm aware of, no.

Or a priest?

Not that 1 recall.

Or a minister?

Not that I recall.

How about to a dating service?

RA001646



Sent by: RIORDAN - MCKINZIE 213 229 8550j 06/02/n~ 13:25j N248jpage 5/12

A. Not that' recall.

Q. Have you ever interviewed third parties?

A. Yes, sir.

Q. When you interview third parties. did you use

set questions? Or did you have an outline for areas you

wanted to cover?

A. I don t recall.

G. Have you ever prepared affidavits?

A. Not that J recall.

Q. Are you authorized to administer oaths?

A. No, sir.

Q. Are any of your auditors under your

13 supervision authorized to administer oaths?

A. Not that I'm aware of, no.

Q. Have you ever asked a taxpayer to provide an

16 affidavit?

A. Not that 1 can recall, no.

Q. Is there any program by which the Franchise

t 9 Tax Board targe~ high income taxpayers?

A. Targets? No, sir.

RA001647



Sent by: RIORDAN - MCKINZIE 213 229 8550; 06/02/Q~ 13:25; #248;Page 6/12

Q. How about selects them for audit?

A. Large income taxpayers do como up for audit

23 yes.

Q. Have you ever heard of a program called LIT.

25 LIT?

A. Yes,

Q. Does that refer to the large income taxpayer

28 program?

RA001648



Sent by: RIORDAN - MCKINZIE 213 229 8550; 06/02r~ 13:25; JetIix #248;page 1/12

said my name had come up in connection with the case.

Q. Now, what about the work you did with Sheila

Cox when you went to interview a fellow named Hyatt who is

first name was Brian or Michael or both., Michael and

Brian. Do you remember knowing the name Hyatt at that time?

A. I don t recall knowing the name, no.

Q. What do you recall about the work you did on

that interview?

A. I accompanied Sheila to the gentleman s home,

10 I believe it was. And I think I took a few notes. And

11 that was really about it that I remember.

Q. Did you sign and date your notes?

A. I don t believe I did.

Q. Did you give your notes to Sheila Cox?

A. That is my recollection, yes, sir.

Q. What is the procedure about what happens to

17 notes after an interview? What is the nonnal procedure at

18 the Franchise Tax Board?

A. I don t know.

Q. What do you do with notes after you do an

RA001649



" Sent by: RIORDAN. MCKINZIE 213 229 8550; 06/02/~ . 13: 25; .Jetfax 1#248; Page 8/12

21 interview?

A. In my current position, they go in a working

23 file.

Q. How about when you were an auditor?

A. They went into the file, Sometimes they were

26 swnmarized, and the originals were not included.

27 Q. SO when was the last time you saw your notes?

It would have been tho day of the intervicw, I

RA001650



Sent by: RIORDAN - MCKINZIE 213 229 8550; 06/02/"" 13:25; .JetIix i#248;page 9/12

Q. Agreeing too much.

A. No. 1 don t think so.

Q. Do you know what a no chango audit it?

A. Yes. sir.

Q. What is it?

A. It's when you complete an audit and things

that were looked at were fine and the return is accepted as

filed.

Q. Would it be (straininglstrange) if an auditor

10 had agrader than normal number of no change audits?

A. Strange?

Q. Yes. Out oflhe ordinary.

A. If they had a greater than average number.

14 that would be out of the ordinary.

Q. Have you ever heard of anyone called the queen

16 of no change audits?

A. Me at one point. Not that I can recall, no.

Q. Were you regarded as that at one point?

A. Oh. 1 don't know that 1 was. When ( was still

20 in Santa Barbara 1 turned in fivo or six cases in a row

RA001651



Sent by: RIORDAN - MCKINZIE 213 229 8550 06/02/1"~ 13:26j .Jedix it248jpage 10/12

21 that were fine, accepted as filed. And I told my boss that

22 that's what I was.

Q. TIle queen of no change audits?

A. Yes. Which did not play out to be true.

Q. So you ve assessed your fair share ofhigh

26 dollar cases, I take it?
101

A. Oh. I don t know. I think I've done a good

28 job for the state and for the people that I work fOT.

RA001652



Sent by: RIORDAN - MCKINZIE 213 229 8550; 08/02'- \ 13:28; Jedax #248;page 11/12

chips?

A. I can't think. of anything that was phrased

that way.

chips?

Q. Were you ever encouraged to use bargaining

A. No, sir, not that 1 recall.

Q. Did you ever attend any residency training in

which bargaining chips were used as a visual aid?

A. Residency training?

Q. Yes.

A. Not that J can remember.

Q. Have you ever attended any trainin~ by Doug

13 Dick 124?

A, Y cs, sir, 1 have.

Q. What has he trained you in?

A. What was that training. You know, ( don

1 7 remember the name of his class.

t 8 Q. Was he teaching about negotiate techniques?

A. Yes, he was.

Q. Did he use any visual aids oflooking like

RA001653



Sent by: RIORDAN - MCKINZIE 213 229 8550; 06/02/99 13:26j Jedax #248jpage 12/12

21 a pock elT chip?

A. Yes , he had a PowerPoint presentation.

Q. What was his Powerpoint presentation

24 illustrating if you recall

((CORRECTION: poker chip)

26 ?
164

A. That there are - or can be legitimate audit

28 issues that are brought up, are discussed with the rep and
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10: 54

10: 54

10: 54

10: 54

10: 54 20

10: 55 25

is FTB Form 4973-39, last revised in March of ' 94.

Do you see that?

Yes,

Did you talk to Sheila Cox about

sending demands to furnish information to anybody?

No.

Have you ever sent out demands to

furnish information out of state?

No.

MR, HELLER: Obj ection, asked and answered,

BY MR, BOURKE:

No, you haven

No,

Do you recall ever putting on a Social

Security number for a taxpayer on a demand for

information sent to a third party within the state of

California?

I don t think I' ve sent out any
demands for information.

Is it not standard policy of the FTB

to use a demand for information to send to third

parties? Is that not normal?

It' s just that in my cases theNo,

taxpayers provided the information I required or

requested and I did not have to go outside to get

G & G COURT REPORTERS
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10: 55

10: 55

10: 55

10: 55

10: 56

10: 56

t hat in forma t ion,

And was it your practice to first ask

for information from the taxpayer?

Yes.

Is it your understanding that that 

recommended policy at the FTB to first go to the

taxpayer to ask for information before you go to

third parties?

I don t know if tha t' s a recommended
policy, It' s practice, although wi th respect to the

DMV information, voter registration information,

that I S something I would send out in the process of

scoping the return prior to contacting,

But other than DMV and voter

registration, it would be your practice to first ask

the taxpayer for information before going to third

parties?

Yes,

Would you look at the questionnaire

that I S at H 01688? There is a questionnaire

addressed to Keith L. Kalm, K- , Jennifer Circle

in La Palma, Did you ever discuss with Sheila Cox

sending out questionnaires to neighbors of Mr. Hyatt,
or former neighbors of Mr. Hyatt?

No,

G & G COURT REPORTERS

RA001657



~;i' ~(t

RA001658



09: 46

09: 46

09: 46

09:47 15

09:47 20

9:47 25

Yes.

And the demand for information is an

FTB form that is printed up and you can type in the

variable information on a typewriter?

Correct.

Now, there is a place in the form that

says SSN, I believe,

Correct,

Does that refer to Social Security

number?

I believe so,

And have you used the form to disclose

the Social Security number of taxpayers to third

parties?
MR, HELLER: Objection to form,

THE WITNESS: I can t recall doing that but 

may ha ve done tha t,

BY MR. BOURKE:

As I understand your testimony, you

been an auditor for about 20 years?

Correct.

Could you tell me approximately how

many demands for information you think you ve sent

out in your 20 years?

A handful,

G & G COURT REPORTERS
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09: 47

09: 47

09: 47

09:48

09:48

~: 48

Less than 10?

Yes,

Have you ever sent demand for

information to an out- of- state recipient?

I don t believe so,

Does the FTB have any rules or

regulations about sending demands for information to

out- of- state recipients?

I would think they have some

guidelines on that.
Based on your 20 years of experience,

which is considerably more than mine, could you tell

me what documents I should ask for in order to find

whatever rules and regulations there are about

demands for information?

I would think they would be in our

audi t manuals,

And to focus in on the relevant audi 

manuals for a residency audit in 1993 to 1996 time

period, what audit manuals would those be?

I would say -- in this case?

Yes, For Gil Hyatt,

The Residency Audit Manual,

Yes, okay, Now, I have a copy of a

Residency Audit Manual that was modified in October

G & G COURT REPORTERS
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obtained from the postal employee s supervisor before conducting
the inte~'ie"",

-:,":,

it! Occasionall)", a thir= pa=ty ~ill be app=ehensive about fu-~ishing
infcrrnatio~ in writing, The telephone is an effective techniq~e in
obtaining p=eliminary informa~ion verbally, then requesting that it
be confi=m=~ in w=iting" If the individual con~acted refuses to
fu=r.ish any w=itten infc=mation, documentation of the call using
the Public Contact Memo will suffice as support for the information
obtained, Also, ' prompting techniques' for purposes of confirming
suspi~ions, work well ve=bally, As an example, a school official
may net be authorized to release the address of a student, The
auditor may merely want confi=mation of a suspected address. The
official is then confronted with the address and just asked to
confirm 0= deny it, More times than not , the auditor will obtain
the information necessary to either confirm or deny his suspicions.
This technique is used when time constraints are involved, or when
the auditor feels he may not otherwise obtain the information,

Section 19504 (formerly Section 19254) authorizes the Department to
request and obtain information from third parties, This section
may be cited/quoted if the requested information is not provided,
It is advisable not to quote the section in the first request
because it does not leave much recou=se. To obtain information
from uncooperative third parties, the auditor should use the D~~nc
For Information form(FTB Form 4973). See Exhibit XXIII, Financial
institutions will not release information without authorization
from the taxpayer and/or payment of fees" Authorization To Release
Financial Information (FTB Fo=rn 2590) is used in this instance.
Procedures for when FTB incurs the cost are in Exhibit XXII,

If the auditor is still unable to obtain the information a subpoena
duces tecum may be required, This may also be used to reduce the
fees imposed by certain financial institutions. Instructions and
procedures for issuing a subpoena duces tecum are contained in the
Subpoena Manual located in each District Office,

See the Information Sources section of this manual for a
comprehensive discussion of potential third party sources.

1 ,

Residency Audi t Tra~ning Manual
October ~995 - FT8 00844
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That was basically a requirement from Wagon

Trails management, you had to prorate it if you wanted

to move in any. sooner than the first?
Oh, yes. Even if it' s one day.

Could you reserve it, say I wanted two weeks

from now to start on the first?
When you rent it there was a two-week if you

wanted, if you couldn t come in, we did two weeks from

the day of application to move-in.

That' s the most you would do?I see.

Right.

What was the date of the application here?

Unless it' s military, then we have nothing to

tell Uncle Sam.

Was the application here on the 8th?

16 . That was the date that the application

probably was filled, and then we start making up the

And that was the date that the lease was madelease.

But then we don t know the day of move-in, andup.

tha t ' s when that work i s done, when we know the day 0 

move-in.

Now, if someone from an out of state agency

had come in and asked to look at the rental agreement

with Mr. Hyatt, would you have given access to the

rental agreement without Mr. Hyatt' s consent?

ASSOCIATED REPORTERS OF NEVADA (702) 382-8778
2300 West Sahara Avenue 1770, Las Vegas, Nevada 89102RA001664



I can t unless I know who it is. d have to

go through either the resident or upper management.

Do you have any negative f~elings about the

HUD residents at Wagon Trails?

No.

You don t think any less of them because --

No.

-- they are receiving subsidies?

Unfortunately, they didn t have the income to

pay and they have to live. We had seniors as well as

young people.

That received the HUD subsidies?

Oh, yes. The one bedrooms were reserved for

the seniors.

And are they allowed to have any higher income

and still receive a subsidy because they re aged?

You have to have the requirements to receive

How many of the, what percentage, how low is

the percentage of all of the tenants that are low income

at Wagon Tra-ils?
That was the 45 units.

Out of 224?

Out of 224.

So that would be about 20 percent?

it.

A. 

ASSOCIATED REPORTERS OF NEVADA (702) 382-8778
2300 West Sahara Avenue 1770, Las Vegas, Nevada 89102RA001665
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This is 1 of 

Would you turn to the page of the work

papers numbered HO 1199?

MR. WILSON: 11991

MR. BOURKE: Yes.

This is a portion of the work papers

that Sheila Cox prepared and she, in this portion of

the work papers, she has done an alphabetical

sorting of the demands for information and

correspondence, and under S. is the name Shapiro.
This is the incident I talked to you

about where Sheila Cox did not know Dr. Shapiro

first name so she sent out demands or letters

requesting information about Gil Hyatt to all the

Shapiros in the phone book.

MR. WILSON: We have a lot of them, Eric

and Melvin, Richard.
THE WITNESS: And some with no name.

MR. BOURKE: As I understand your

testimony, that is not proper procedure even back

before the audit plan, correct?

No, it would not be proper procedure.

Now, with respect to asking about

medical information, is it also true when medical

information about an individual is sought, the

SAN FRANCISCO REPORTING SERVICE (415) 777-2111
439
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15: 17

15: 17

15: 18

15: 18

15: 18 20

. 5: 18 25

I have no idea,

Is this a preprinted form where Jerry

Goldberg s signature is affixed to the form?

ve never used itI have no idea,
myself.

Have you ever in your practice sent

out demands for information to third parties to

out- of- state recipients?

A demand for information, no.

Have you sent out any demands for

information wi thin the sta te of Cal i fornia to third
parties?

A demand, I don t know if you would

call it demand, ve requested information from, as

I say, banks and things like that, I don t know if

you call it a demand,

Well , there is a specific form I'
referring to at the FTB called a " Demand for

Information " that at least in the Hyatt case was used

to communicate with third parties, Are you familiar
with that form?

Not - ~ I' m not familiar myself.

Did you get any training on the use of

that form at the FTB?

No, I didn

187
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I was the witness,

On all three occasions?

All three occasions.

02:21:50

02: 21: 58

02:22:20

02:22:34

02: 22 : 50

178

On any of those three occasions did you

bring your spouse?

spouse?

No, did not,

Did any other auditor bring his or her

No, they did not,

Would that be unusual at the FTB, to

bring spouses along to an out-of-state trip?

Not necessarily.

So it' s nothing that you would forbid?

No.

In your residency ' audi ts, did you send

out demands for information to third parties?

the present,

I personally did not send out demands.

In all 100 of your cases?

m sorry. I was referring -- I was in

Yes, I' ve sent out demands,

In your 100 cases, do you think you have

sent out an average of one per case?

I have no way of even estimating that.

What I' m trying to get at, did you send

out a lot of these requests or was it on occasion

San Francisco Reporting Service (415) 777-2111
a US Legal Company
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you would send out a demand to a third party?

Demands to a third party were a fairly

cornmon practice.

Once per audit or ten times per audit?

Some cases dictated more than one,

others dictated zero. It depended on the complexity

of the case and the cooperation of the rep.

Did you ever send out demands to third

parties across state lines?

I don I t recall.

Do you recall whether the Franchise Tax

Board has a practice of sending out demands for

information to third parties across state lines?

Yes, we do send out requests for

information across state lines.

And those requests for information are

enti tIed demand for information?

Demand to Furnish Information.

And the demands to furnish information

sent out by the Franchise Tax Board says that the

response to this is mandatory, does it not?

form.

I don I t recall the exact wording on the

Do you know of any authority that would

allow the Franchise Tax Board to force people in

02:23:06

02:23:18

02:23:32

02:23:44

02:23:58

179

San Francisco Reporting Service (415) 777-2111
a US Legal Company
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understood by the tax rep and the taxpayer so that

04:36:36

04:36:58

04:37:12

04:37:28

04:37:48

248

we could deal with this intrusiveness and burden

issue. In other words, they had to explain the why

behind why we were asking the information, and they

were to look at al ternati ves that were -- that could

possibly reduce the burden and the intrusiveness on

both sides.

Now, on intrusiveness, for example,

would you think it' s appropriate, when an

investigator is trying to find out how many times a

taxpayer visited Dr, Shapiro, to send out demands

for information to all the Dr. Shapiros in the phone

book, or should you try to find out from the

taxpayer the name of the Dr. Shapiro that was

consul ted?

Correct, I would -- the latter.

Has anyone ever looked at the Gil Hyatt

file to see whether or not there was an intrusion

into Mr. Hyatt' s privacy?

Not that I' m aware of.

Did you tell your auditors at this

meeting to stop talking about the Gil Hyatt audit?

No,

. 24 Did you tell them to refrain from

mentioning taxpayer information unless there was a

San Francisco Reporting Service (415) 777-2111
a US Legal Company
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the FTB?

11:43:40
Yes.

And is that a g~ounds for termination at 
11; 43; 42

San Francisco Reporting Service (415) 777-2111
a US Legal Company

11:43:45

11,:43:45

11:43:47

11:43:48

11:43:53

I reviewed the work that was done. And I would have 11: 43: 58

11:43:56

I don t know what the g~ounds are Ior

termination.

And did you criticize Candace Les for

11;44:03

11:44:07

11:44;10

11:44;15

11:44:16

11:44:17

11:44:22

11:44:24

11:44:26

11:44:30

11:44:34

11:44:35

11:44:39

:11:44:40

11:44:43

11:44:43

anything else?

I don t believe I ever criticized her.

testified to work that I saw 
in the audit file,

And did you say that the work you saw

was sometimes less -- did not have adequate

substantiations for the conclusions reached?

Yes , I did.

And is that something that you as a

reviewer are doing in part of your normal COurse of

business?

My job is to evaluate a case and See if

the documentation and the write-up support the
audi tor I s decision.

docQrnentation in the Gil Hyatt record?

On the Gil Hyatt case , did you read the

in the file-
I did not review all the documentation

How many pages did you review?
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My normal process in review is to read

the narrative, the progress report and the

11:44:47

11:44:53

11:44:59

You remember whether or not you did that 11: 45: 05

San Francisco Reporting Service (415) 777-2111
a US Legal Company

11:115:07

11:45:09

11:45:10

11:45:12

11:45:13

11:45:14

11:45:16

11:45:16

11:45:18

11:45:19

11:45:19

11:45:22

11:45:26 

11:45:32

11:45:35

11:45:36

11:45:38

11:45:40

11:45:43

11:45:45

11:45:48

correspondence.

for Gil Hyatt?

Yes, I remember doing that,

You did that, You read every page of

the correspondence section?

Probably.

But you don t remember?

I do not remember.

Do you remember reading every page of

the narrative?

Yes,

And of the progress report?

Probably, but I' m not positive.

And does the correspondence include

demands for information to third parties?

It should,

Have you ever sent a demand for

information to a third party across state lines?

I don t remember,

In your work that you do as an auditor,

have you sent out a lot of demands for information

to third parties?
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11:45:49I have sent demands for infoDmation.

Was the Gil Hyatt case one of the 11:45:53

11:45:56

11:46:01

11:46:02

11:46:02

11:46:05

11:46:08

11:46:09

11:46:10

11:46:14

11:46:18

11:46:20

11:46:24

11:46:28

information, did that result in an NPA or was that a 11:46:31

largest cases at the Franchise Tax Board residency

Define largest.

section?

In terms of hours, 600 or more hours?

11:46:35

11:46:36

11:46:38

11:46:41

11:46:41

11:46:42

11:46:44

11:46:49

11:46:52

I have spent that many hours on a case,

On a residency case?

Yes, I have,

What year did you do that?

It could have been through -- 18

guessing, I' m sorry, I do not remember

specifically, Probably 19 -- the case probably

closed in 1993 or '

Okay, Without telling me any taxpayer

no change audit?

Assessments were issued,

MR , BOURKE: I think we better break now for

lunch.

THE VI DEOGRAPHER: We have to close that tape

also,

We are going off the record at 11: 47 ,

This ends tape one in the deposition of Carol Ford

on May the 4th, 1999.

San Francisco Reporting Service (415) 777-2111
a US Legal Company
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then --

So if we deleted the account number too, 14:26:36

Yes.

14:26:39

14:26:39

14:26:39

14:26:42

14:26:44

14:26:47

14:26:50

14:26:53

14:26:59

14:27:02

14:27:03

Have you ever heard that there I s -- that 14: 27: 05

San Francisco Reporting Service (415) 777-2111
a US Legal Company

14:27:09

14:27:12

14:27:14

Do you recall what the dollar amount was 14: 27: 17

of the assessments that you worked on, the MPAs that 14: 27: 19

Then we could have a printout of the

number of hours to date, correct?

I can t answer that, if you just had

that, but that information would be available.

14:27:24

14:27:25

Can you tell me what would be a big case 14: 27: 28

14:27:30

14:27:39

I assume -- I don t know what would be a 14: 27: 42

14:27:47

148

Now with respect to whether or not

there s a big case, are you aware of how much money

is being sought from Gil Hyatt as of today by the

Franchise Tax Board?

I have no knowledge,

the Franchise Tax Board is seeking 28. 8 millions

from him in penalty, taxes and interest?

I don t know what the dollar amount is.

you worked on?

To be really specific, no.

at the FTB in terms of the dollars of an assessment

for a residency case?

big case. Anything over five million I would say.
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interest?

- Q.

Fi ve million in taxes plus penalty and

That would be a large case.

14:27:52

14:27:55

14:27:56

14:27:58

14:28:02

14:28:06

14:28:06

14:28:07

14:28:10

14:28:13

14:28:15

14:28:18

14:28:21

14:28:25

14:28:28

14:28:32

14:28:35

14:28:37

14:28:39

14:28:42

14:28:45

14:28:47

14:28:51

14:28:55

14:28:57

149

Could you tell me in a typical year how

much money the residency unit generates for the

State of California?

I don t know.

Do you know in a typical year how much

money the residency unit assesses?

I have no idea.

Did you attend any presentations by

management of the residency unit where they would

gi ve results to the residency auditors of how much

money was assessed or collected through the

residency program for various fiscal years?

I don t specifically remember anybody

mentioning dollar amount.

Do you remember Steve Illia or Brad

Lacour giving a presentation of how well the

residency unit was doing?

I know that they both presented -- I

know that they both presented at 1997 or spoke at

the 1997 conference, but I didn I t pay attention to

dollar amounts.

Do you recall them making any

San Francisco Reporting Service (415) 777-2111
- t, US Legal Company
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comparisons between the moneys generated by the 14:28:59

residency unit versus other units or programs at the 14:29:02

FTB, such as partnerships, corporations, mul tistate, 14: 29: 07
RAR?

I don t have -- I don t remember

14:29:15

14:29:17

14:29:19

14:29:23

14:29:27

14:29:29

out-of-state taxpayer, and that involved more than a 14: 29: 31

San Francisco Reporting Service (415) 777-2111
a US Legal Company

14:29:34

14:29:38

14:29:40

14:29:43

14:29:44

14:29:47

14:29:49

MR. LEATHERWOOD: m going to move to strike. 14:29:53

14:29:56

14:29:56

14:29:57

14:30:00

14:30:02

14:30:03

14:30:06

150

specifics. They may have done that, but --
Now I wanted to clarify something about

as I understand it there s a case that you said you

were proud of your issues relating to an

million dollars worth of taxes assessed, correct?

I did not say I was proud of the case,

It was a case. It was a good case that I had

developed.

I just wanted to keep that in mind,

whatever that case is. That' s different from the

James H taxpayer case, correct?

Can you restate the question?

MR. BOURKE: Is that different from the

James H. taxpayer case referred to in the residency

work papers?

MR. WILSON: Excuse me, Counsel. Do you mean

different than not the same or different in some

respect?
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MR. BOURKE: Different 

-- 

is that case 14:30:06

different -- involve a different taxpayer than the

case that you did such good work on that related to

a one million dollars assessment.

MR. LEATHERWOOD: First of all, Counsel, 1'

14:30:12

14:30:17

14:30:21

14:30:23

14:30:25

14:30:30

14:30:32

and any question that you ask her is going to either 14: 30: 36

San Francisco Reporting Service (415) 777-2111
a US Legal Company

confirm or deny information by the taxpayer that you 14: 30: 39

14:30:41

14:30:44

14:30:47

14:30:51

14:30:54

14:30:56

14:30:57

14:31:01

14:31:01

14:31:04

14:31:07

14:31:09

14:31:12

14:31:13

14:31:15

151

going to direct her not to respond to that, because

you obviously don I t know the identity of the

taxpayer related to James H, taxpayer, and 1' m --

already knew the identity of. How you got the

identi ty of the taxpayer, I don I t know. It really

is of no concern. It still would be on her part

disclosing information I think should be precluded

from her disclosure.

In other words, you re asking her to

affirm or deny information about a particular

taxpayer.

MR. BOURKE: Is that case that you did

good work on that related to the one million dollar

assessment, is that a different taxpayer than the

one you spent over 600 hours assessing?

Yes.

Do you know how many hours you spent on

that case with the most hours? Was it 700 hours?
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could have been the end, yes. 14:31:20

Could have been 800 hours? 14:31:22

don recall. 14:31:25

there something at the Franchise Tax 14:31:26

Board called the CBR or cost benefit ratio? 14:31:28

14:31:33

14:31:34

14:31:37

14:31:42

14:31:50

14:31:53

14:31:59

14:32:03

14:32:06

14:32:11

14:32:15

14:32:20

14:32:23

14:32:25

14:32:28

14:32:33

14:32:35

14:32:45

14:32:47

14:32:50

152

Yes.

Could you tell me what that is?

It was a method that was used -- we

call it the olden days, that how many -- let' s see,

somehow it was a calculation of how much tax was

being generated based upon how many hours were

invol ved in the case.

Okay. And could you tell me how you

learned about the CBR or cost benefit ratio?

It used to be discussed,

When was it discussed?

When I was a new auditor,

And did it stop being discussed at a

certain time?

Yes. The emphasis went away from that,

and I believe it had something to do with the

Taxpayer Bill of Rights.

Could you tell me what about the

Taxpayer Bill of Rights had anything to do with the

cost benefit ratio?

San Francisco Reporting Service (415) 777-2111
a US Legal Company
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I can t really tell you the answer to 14:32:51

that.

What was the cost benefit ratio that

14:32:54

14:32:54

auditors were expected to live up to during the time 14:32:57

San Francisco Reporting Service (415) 777-2111
a US Legal Company

14:33:00

14:33:08

it was discussed in the residency program?

m not -- I' m trying to remember.

14:33:11

14:33:21

14:33:27

14:33:29

14:33:31

I don t think I' ve -- I remember 350 and 14: 33: 34

I remember 500. But I don t remember -- and I don t 14:33:38

14:33:41

Were people requested to keep the CBR in 14: 33: 47

14:33:52

14:33:56

14:33:57

14:34:00

14:34:03

14:34:06

14:34:10

14:34:17

14:34:20

14:34:23

153

just a minute. It could have been like $350 per

hour. But I could be very wrong on that.

Could it have been $1, 000 an hour?

I I ve never heard that figure.

$600 an hour?

remember specifically when that was.

other than written form? Were you discouraged from

writing down the CBR?

I don t ever remember seeing the CBR

written down.

Did you ever hear the managers of the

Franchise Tax Board residency program talk about a

CBR goal or objective for auditors?

I don t think so.

Do you remember Mr. Illia talking about

a CBR at all?
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He could have. 14:34:24

14:34:30

minimum figure that you re supposed to drop an audit 14: 34: 34

Was the CBR supposed to be kind of a

if it didn t look like you were going to meet the 14:34:36

14:34:39

14: 34 : 52

14:34:57

14:35:00

14:35:04

Does a typical residency case take about 14: 35: 07

San Francisco Reporting Service (415) 777-2111
a US Legal Company

14:35:11

14: 35: 12

14:35:14

14:35:17

14:35:20

Do you know whether or not the residency 14: 35: 26

14:35:29

14:35:34

14:35:36

14:35:38

You re not aware of any as large as his? 14: 35: 39

14:35:42

14:35:43

14:35:50

14:35:51

154

$350 or $500 an hour objective?

I believe we evaluated the case at the

beginning and determined how many hours we thought

we were going to be devoting to the case prior to

opening an examination,

100 hours?

That' s our goal.

The goal is to make a residency case

complete by the end of 100 hours?

Yes.

program has ever had a taxpayer with as large a tax

assessment as Gil Hyatt?

I don t know.

I don t have access to that knowledge.

No.

Well I have to obj ect.MR. WILSON: Did you

understand the question?

THE WITNESS: Not for sure.
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Do you want to restate it, 14:35:53MR. WILSON:

please? 14:35:54

14:35:55

14:35:56

14:36:00

14:36:05

14:36:10

14:36:13

14:36:15

relating to fraud as large as the penalty assessment 14: 36: 17

San Francisco Reporting Service (415) 777-2111
a US Legal Company

14:36:22

14:36:24

14:36:28

14:36:31

14:36:33

14:36:35

14:36:38

the other case with the fraud assessment besides Gil 14:36:41

14:36:43

14:36:48

14:36:50

14:36:52

14:36:54

14:36:59

14:37:01

155

MR. BOURKE: Are you personally aware of

any other taxpayer being assessed as much money as

Gil Hyatt was assessed?

Of the cases I have reviewed, I don

think I' ve ever seen a case with as large an

assessment as his.

Have you ever seen a penalty assessment

assessed against Gil Hyatt?

ve seen a fraud penalty assessed, but

I don t remember the dollar amount.

your career how many fraud

assessments have you seen?

have only seen two.

And that other case still pending,

Hyatt'

I think it is closed and has been

closed.

On that other case involving a fraud

audi t, was Sheila Cox involved?

I don t think she was involved,

Were you the reviewer on the case?
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11: 

11: 24

11: 

11:24

11: 

1: 25

information that she obtained from the bank

I will say probably I will not go to the

file and locate for that particular bank statement,
I assume that she had that document in her file,

So you didn t feel it was necessary

because you trusted Sheila Cox?

Based on my recollection, yes, I do

statement,

trust her, but I do not remember I did it, whether 

located that bank statement or not, but I will say if

I do not trust her work, yes, I will go back to

locate that statement,

affidavits,
right?

Now when she said that she had

you trusted her that she had affidavits,

Yes, I can make tha~ assumption.

And when she wrote down that she had

affidavits you trusted her that she had affidavits?

Yes.

And if she wrote down that she had

three affidavits you trusted her that she had three
affidavits, right?

I will say yes, I can trust her,
Do you know whether Sheila Cox knows

what an affidavit is?

I have no knowledge, We have never
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The People of the State of California to:

DEMAND TO FURNISH
INFO RMATI 0 N

Aulhorized by
California Revenue & Taxalion Code

Section 19504 (formerly 19254 (a) and 26423 (a)"

Grea t Expec ta tions
11640 Sopth Sepul veda
Los Angeles , CA 90025

Suite 100

In the Matter of'

Gilbert P. Hyatt

Social Security No. : 069-30-9999
or Corporation No. :
For the years

...

This Demand requires you to furnish the Franchise Tax Board with infonnation specified below from records in
your possession, under your control, or from your personal knowledge. The infonnation will be used by this
department for investigation, audit or collection purposes pertaining to the above-named taxpayer for the yearsindicated. 

1. Copy of original applic~tion for membership and type of membership.

2. Copy of any address changes submitted and date submitted.

3. Current statut of membership.

4. Records of contact wi th the Great Expectations office.

5. Records of attendance at any functions.

FRANCHISE TAX BOARD

By: S. Cox
Authorized Representative

Dated: January 24, 1995

... . ' .

-'c

:;-

Telephone: (818) 556-2942

, Legislation effective January 1 , 1994 (S.B. 3 , Siais. 1993, Ch. No. 31) consolidated certain provisions of the California Revenue & Taxation
Code which caused some sections to be revised and renumbered.

FTa01892
FTB .1173.311 (REV 3-1I-C) RA001689
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Additionally, the Corporation shall create cri-
teria for African governments to establish
matching funds based upon ability to pay and
to demonstrate a national commitment to com-
bating HIV/AIDS by establishing, for eKample
a national HIV/AIDS councilor agency.

Additionally, Mr. Speaker, the administrative
costs, or overhead associated with the
AMPFA Corporation , are mandated to be no
more than 8 percent of the Corporation s over-
all budget. The AMPFA Act authorizes the ap-
propriation of $200 million for each of" the fis-
cal years 2001 through 2005. Also, for each of
the fiscal years 2002 through 2005, the Act
authorizes an appropriation to fund an addi-
tional amount equal to 25 percent of the total
funds contributed to the Corporation.

Mr. Speaker, in a June 1999 lecture entitled
"The Global Challenges of AIDS", United
States Secretary General Kofi Annan stated
that Uno company and no government can
take on the challenge of AIDS alone. What is

needed is a new approach to public health-
combining all available resources, public an
private, local and globa"'. It is my intent that
the AIDS Marshall Plan for Africa serve as a
replicable model for addressing this crisis
globally. Already, this proposed legislation has
received the support of over 40 Members of
Congress and has caught the interest of the
African diplomatic corps, African and African-
American organizations, AIDS activists. and
global health organizations that are interested
in providing assistance to pass the legislation.

In closing, Mr. Speaker, I am committed to
seeing this legislation through to final passage
and encourage my colleagues to review the
legislation and to contact me or my staff with
questions. This bill will support Africa in a sub-
stantive and meaningful manner.

kBUSES BY STATE TAXING
AUTHORITIES

HQN. JERRY WEU.ER
OF ILLINOIS

IN THE HOUSE OF REPRESENTATIVES

Thursday, August 1999
Mr. WEllER. Mr. Speaker, I submit for the

RECORD the following letter.
Hon. DAVID WALKER
Comptroller General of the UnIted St4tes,
Washlngton, DC.
DEAR MR. WALKER: I am writing to request

an investigation by the United States Gen-
eral Accounting OffIce (" OAO") of alleged
abuses by State taxing authorities against
former. resldents.
As a Member of the Oversight Sub-

committee of the House Ways and Means
Commtttee. I spent significant time last
year addressing the Issue of taxpayer abuses
by the Internal Revenue Service. As a result
of our work, and Congressional and OAO in-
vestigations, many serious tax violations
and wrongdoings were uncovered wlthtn the
IRS. Last year, Congress held a series of
hearings on the Issue and addressed these se-
rious problems by passing signifIcant re-
forms and taxpayer protections as part of
the "Internal Revenue Service Restructuring
and Refonn Act of 1998. "
I am, therefore, disturbed to learn that

while we addressed taxpayer abuses at the
federal level, there may be Just as many op-
pressive actions occurring throughout the
country at the State level. A recent Forbes
Magazine article entitled "Tax torture, local
Ityle" (July 6, 1998). highlights the fact that

(T)here are at least half as many revenue
agents working for the states as the federal
government" and " (C)ollectlvely, they are
Just as oppressive as the feds," See, Attached
Article. In another recent article, the Los
Angeles Times reported that the state taxingauthority. the California Franchise Tax
Board

. "

Is second In size and scope only to
the Internal Revenue Servlc&-and by all ac-
counts the state agency Is the more efficient
more aggressive and more relentless of the
two " and " there Is little to stop the agency
from becoming more aggressive." See, at-
tached article, "State Agency Rivals IRS In
Toughness," Los Angeles TImes (August 
1999, page 1).

The Forbes article lists a number of state
tax department problems Including: (1) pri-
vacy violations by California, Connecticut,
and Kentucky; (2) criminal or dubious activi-
ties by Connecticut. Indiana, Kentucky, New
Mexico. North Carolina. Oklahoma, and Wis-
consin; and (3) mass erroneous tax-due bills
by ArIzona, California, Indiana, Michigan,
and Ohio. In addition, my office has recently
received materIals from taxpayers alleging
abuse by State taxing agencies (e.g.. mate-
rials from Mr. on Hyatt alleging a number
of abuses by the Callfornta Franchise Tax
Board ("FTB") against fonner residents of
the State of CalifOrnia). See, Attachment.

I believe this Issue Is Important and de-
serves study and a full investigation by the
GAO. Should taxpayer abus~ exist at the
State level against fonner residents, I would
consider recommending any and all appro-
priate legislation to address these deplorable
activities and encourage State's Attorney
Generals to begin separate investigations
Into such actions. We should do whatever we
can to protect the rights of our citizens
against overzealous Federal or State tax
agencies.

I look forward to working with you and
your staff on this Important InvestIgation.

Sincerely,
JERRY WELLER,
Member a/Congress.

STATE TAKING AGENCIES ARE ABuSING foRMER
TAXPAYERS IN VIOlATION OF THE CoNsTITUTION

THE WIDESPREAD ABUSE

When Congress passed the Internal Rev-
enue Service Restructuring and Refonn Act of
1998. an era of tyranny at the IRS came to an
end. Congressional hearings revealed story
after story of taxpayer abuse by the IRS. The
stories of abuse so inflamed the public and
Congress that sweeping reform soon followed.
But taxpayers abuse is still as prevalent as
ever~nly the perpetrators of this abuse are
the state taxing agencies. In its rush to reform
the IRS, Congress overlooked a whole other
level of taxpayer abuse at the state level. This
type of abuse by state taxing agencies has re-
ceived attention from the press. In the article
Tax torture, local style," William Barrett dis-

cusses the Uextortion,

" -

sweepingly false dec-
larations of taxes,

" -

false notices,
" u

(P)riva.cy
violations " and ucriminal or dubious activities"
by state taxing agencies. (William Barrett, 
Forbes, July 6, 1998). Many states have re-
sorted to the same type of abusive tactics for
which their federal counterpart~he IRS-was
reprimanded by Congress.

In many cases, a state taxing agency has
even exceeded the IRS in its recklessness
and abusiveness. In a front-page LA Times ar-
ticle entitled UState Agency Rivals IRS in
Toughness , Uz Pulliam compares the FTB
unfavorably with the IRS-"the Franchise Tax
Board is second In size and scope only to the
Internal Revenue Servlce-end by all ao-

counts the state agency is the more efficient
more aggressive and more relentless of the
two . (Liz Pulliam, UState Agency Rivals IRS
in Toughness , LA. Times, August 2, 1999, atA1), ,)he also quotes Mr. Dean Andal, a
former FTB Board member, who criticizes Ihe
FTB as "brutal" and Mhard and sometimes ar-
bitrary" and states that Mthere is little to stop
the agency from becoming more aggressive
(Pulliam supra).
States are particularly abusive towards

former residents who have moved to another
state. Moving to another state is a common
occurrence in the U. , where citizens have
the constitutional right to travel to and estab-
lish residency in any state in the United
States. In 1996, Congress passed legislation
which prevents states from taxing the pen-
sions of retirees living in other states. This
congressional legislation illustrates the need
for federal intervention in order to prevent
states from overreaching in their pursuit of tax
revenue. Unfortunately, this action by Con-
gress only focused on one small avenue in
which states illegally pursue nonresidents for
additional taxeS. Another tactic is to assess a
tax on citizens leaving the state by contesting

when the fonner resident moved out of the
state. Years after a citizen has relocated to

another state, the state taxing agency will
open a uresidency audIt" to extort a former
resident.
THE ABUSE ExEMPUAED: THE CAlIFORNIA FRANCHISE

TAX BoARD
The abusive taJdng tactics used by states is

best illustrated by the California Franchise TaK
Board (FTS), as indicated in the LA Times ar-
ticle supra:

(The FTB) is tainted by arrogance and a
stubborn unwillingness to compromise.

For two years in a row
, corporate tax eK-

ecutives have ranked California s (FTB) among
the toughest, least fair and least predictable
state tax agencies in the country.

STATE IS RANKED MOST AGGRESSIVE

Many corporate taxpayers agree. In both
1997 and 1998, company tax executives
ranked California at the top of a 'worst offend-
ers ' list compiled by CFO magazine to . rate the
tax agencies of the 50 states. . . . The state
(California) was described as among the least
predictable in administering tax policy" and
among the most likely to take a black-and-
white stance on unclear areas of tax law.
(Pulliam supra).

The FTB particularly targets for abuse Ne-
vada residents who fonner1y resided in Cali-
fornia. The FTB agents are well trained in tar-
geting such nonresidents. For example, the
FTB targets wealthy and famous people living
in gated affluent communities of Las Vegas.
Agents develop a fISt of potential victims com-
pIled from property rolls, tax records, and
newspaper accounts. This list is supplemented
by trips into the wealthy neighborhoods of Las
Vegas in order to survey fonner California
residents. Wealthy and famous individuals are
the preferred targets because they are particu-
larly vulnerable to threats of violating their pri-
vacy and causing them bad publicity. The FTB
then audits the victim s financial and persqnal
affairs. This includes agents making periodic
trips across state lines in order to secretly sur-
vey victims. The agents trespass onlo the vic-
tim s property, record the victim s movements,
and even probe the victim s garbage and mail
all while making sure to avoid contact with the
victim. All of this is done stealthily, without the
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knowledge of the Nevada authorities. If the of thousands-more solid Nevada connections lenged. The FTB has deprived viCtims of theiragents are caught in the act, they falsely claim by the victim. Even more significant, the thou- Constitutional rights for too long.immunity for their auditing tactics under color sands of Nevada connections involved thou- THE FTB'S PlOT-FAlSIFY THE OFFICIALof authority and they claim a false constitu- sands-Qf-times more value (purchase offers on " RECORDStional right to collect taxes in Nevada-all custom homes, By contesting the residency of former Cali-while violating the constitutional rights of their The California Legislature was so suspicious fornia residents who have moved from thevictims and the sovereignty of Nevada. This is of and concemed about the FTB that it passed state, the FTB assesses additional taxes onnot a legitimate investigation, but a covert op- the Taxpayer s Bill of Rights statute, which money eamed 

after the former resident movederation to uncover private information for what among other things, forbids the FTB from from California. This type of treatment of non-is best characterized as extortion of the victim. evaluating employees based upon revenue residents is a blatant violation of the victimThe FTB hires inexperienced and unsuc- collected or assessed or upon revenue col- Constitutional right to move between states.cessful recruits as auditors. Many of these lected or assessed or upon production quotas. 
Despite overwhelming evidence to the con-auditors are untrained and unsupervised. They The law also states that the head of the FTB trary from the victim , the FTB will often allegeare given training manuals that they do not must certify in writing annually to the California a residence date that allows it to encompassstudy. The training materials are illustrated State Legislature that the FTB has not evalu- as much additional tax revenue as possible. Inwith such sadistic cartoons as a skull-and- ated employees based upon revenue collected order to support its outlandish residency datecrossbones on the cover of the penalties sec- or assessed or quotas. But this certification is 
the FTB will disregard the victim s substantialtion (which is to illustrate how to pirate an ad- misleading since, by an indications, pro- Nevada connections, will overly emphasizeditional 75% override on the tax assessment). motions and rewards still go to those FTB em- 
and rely upon minimal (and often erroneous)They have little or no legal background or ployees who bring. in the most revenue. And California connections, will distort Nevada con-training and do not ~now nor do they care quotas by different names abound in the FTB. 
nections into California connections, and willabout the victim s ConstiMional rights. They Once FTB employee rapidly progressed from 
devise nonexistent California connections.except legal cliches and case law from other a Iow-ranking auditor to a high-presligage po- 

The FTB maintains, for example, that a six-audits and insert them throughout their sition for making one of the FTB's largest resi- month lease on an apartment in Nevada andworkpapers indiscriminently. They mimic com- dency asSessments ever. FTB auditors must 
opening escrow on a custom home purchasedments that they read that supports the FTB' generate over $1,000 of revenue for every in Nevada are not Nevada residency conneo-position and they ignore information about hour charged to an audit. A quota system is tions. The FTB has gone so far as to actuallysupports the victim s position. Some auditores indicated in the LA TImes article supra;"The maintain that, for purposes of residency, aare so inept that they actually use pseudo- agency (FTB) added 362 auditors between former California resident can" only claim tonyms from "boilerplate" and training manuals 1992 and 1996, promising the legislative that have resided in a Nevada apartment if: 1) theaudits (e.g., Marie Ass!stant) in their own au- the new positions would boost collections.
apartment complex has security gates, 2) thedits because they do not understand such an . Furthermore, there is little supervising of 
apartment is left "trashed" after moving out, 3)obvious step as the need to replace the pseu- FTB ~uditors. Instead, this type of auditing the apartment 

managers can provide informa-donyms in the "boilerplate" audits with the ac- and tax collection appears to be encouraged tion on the movements of the tenant (eventual names of the individuals in the particular by management. The FTB claims to have lay- 
after several years have passed since the ten-case under audit. These are the kind of peo- ers of review in order to ensure accuracy and 
ant lived there), and 4) poor people do not re-pie that California has charged with the awe- fairness; however, these layers actually pro- side in the apartment complex.some power of auditing taxpayers- the liferate the fraud of the FTB auditors. The Furthermore, the FTB maintains that a')Ower to tax is the power to destroy. auditor's supervisors do not get involved in the former California resident is only permitted toThe FTB gathers large quantities of private audits, instead relying completely on an audi- sell a California house to a stranger and thatinformation about the victim during the audit. tor s self-serving narrative report in reviewing a 

former California resident is only ~rmittedThe FTB goes to the victim s adversaries, who an audit without any regard for the victim to reside in a Nevada house if he can proveare not privy to the victim s private information, evidence or arguments. Unbelievably, FTB the Nevada house was not purchased for in-and offer them a way to help dispose of their auditors and management get credit for as- vestment or appreciation and only if the Ne-adversary, the FIB's victim, by concocting sessments arid get promotions and rewards vada house has security gates. The FTB as-damaging victims evidence against the FTB' immediately after the audit even though the serts that California voter registration and ob-victim. A bitter ex-spouse or ex-girlfriend, an assessments may never be collected at all taining a California driver's license are signifi-estranged relative, or a vengeful former em- and any collection may be decades away. cant California residency connections, but dis-ployee are preferred. The FTB avoids con- This encourages excessive tax assessments regards the same actions when taken in Ne-tacting the victim s friends, and close relatives for immediate promotions and rewards, but the vada as mere formalities that are easy to dowho are privy to the victim s private informa- feedback that it was a bad audit may be more and not relevant to the issue of Nevada resi-tion because such witnesses would undermine than a decade away. dency despite the FTB's own regulations andthe FTB's attack on the victim. The FTB has The legal department gets involved in re- decades of case law to the contrary. All ofactually sent out intimidating and harassing viewing penalties, but indications are that the 
these holdings can be found in the "FTB' s ownletters to the victim s friends, colleagues, and lawyers encourage unwarranted penalties to 
audit files.business associates and has even gone so far force a settlement rather than provide an inde- 
Unbelievably, the FTB relies on the fol-as to auart these people apparently to intimi- pendent review. This is confirmed by the fact lowing considerations as supporting 

Californiadate and harrass them, to isolate the victim that the FTB audit and protest proceedings residency:and to deprive the victim of the support that are expressly exempted from the California An overnight stay in a California motel is ahe or she needs at such a crucial time. The administrative proceedings act to permit the California residency connection while a six-FTB' s apparent intent is to have the victim FTB to proceed in violation of the victim month lease on an apartment in Nevada is notembattled by adversaries and separated from Constitutional right to due process. The FTB 
a Nevada residency connection.supporters. "They tend to look at every audit implies that the "protest' proceeding is an A bank account in a Nevada bank is a Cali-as a battle. In the gray areas, they push the independent review of an objective protest offi- fornia 

residency connection because the Ne-eve lope rather than work out a reasonable cer, when it fact it is a contination of the inves- vada bank also has a California branch.compromise." (Pulliam supra). tigation to gather more information, to attempt A mail-order purchase made from NevadaThe FTB auditors boldly admit to empha- to force the victim into an extortionate settle- to a California mail order provider for delivery
sizing bad evidence tor the taxpayer and ig- ment, and to prepare the FTB's case for any of merchandise to a Nevada home is a Cali-noring good evidence for the taxpayer. In one appeal by the victim to the next stage of the fornia residency connection even though theof the FTB's largest residency audits, the audi- administrative proceeding. The victim tells his mail order purchase was made from Nevadator trumped-up a large assessment with pen- case to a wolf-in-sheep s-clothing, misleading by a Nevadan and was delivered to a Nevadaallies based on false affidavits from the vic- the victim into presenting his or her case to an address.tim s adversaries while completely ignoring all independent reviewer when in fact the protest This type of California mail-order purchase

, "

f the victim s close relatives, friends , and as- officer is an important part of tM FTB's abuse. is a sham purchase because, the FTB argues,.lCiates. Also in this same audit, the auditor The FTB's denial of due process to a victim the Nevadan could have bought the product inrelied on about the filly false California con- under the sham that the audit and the protest Nevada and saved the cost of freight.nections while ignoring a thousand solid Ne- are merely investigations is untenable and will The .FTB uses circular reasoning by con-vada connections and preempted submission be easily declared unconstitutional when chal- cocting a late Nevada residency date and then
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alleging that purchases made in Nevada sfter
the concocted Nevada residency date are
California residency connections for the period
before this concocted Nevada residency date
in order to attempt to support this date.

Actual Nevada receipts are not Nevada con-
nections while !alse California receipts that the
FTB concocts are California connections.

A credit-card purchase made in Nevada for
use in a Nevada house is a California resi-
dency connection if the credit-card charge , un-
known to the Nevadan , is cleared through a
California credit-card office.

A California driver s license , surrendered to
the Nevada DMV upon obtaining a Nevada
driver s license, is a California residency con-
nection because the surrendered California
driver s license had not yet expired while the
Nevada driver s license is ,not a Nevada resi-
dency connection because it is easy to get.

Gifts sent by a Nevadan to an adult child or
a grandchild living in California constitutes a
California residency connection.

Checks drawn on a Nevada bank are Cali-
fornia residency connection even though the
checks were written in Nevada by a Nevada
resident to Nevada workers for work done on
a Nevada house and where the checks were
even cashed in Nevada; and a regulated in-
vestment company open-ended fund (a mu-
tual-fund money-market account) was deemed
by the FTB auditor to be a Califomia bank ac-
count constituting a California residency con-
nection and a basis for a fraud determination
even though the FTB Legal branch gave a
legal opinion stating that tne regulated invest-
ment company is not a bank and normally not
a California residency connection.

This is only a partial list of the kind of ab-
surd considerations that the FTB will use to
rationalize its residency 'determinations. Such
far-fetched and concocted Califomia connec-
tions are what the FTB relies upon to support
its residency determinations-the FTB must
make the most of what it has available and
what it can concoct in order to extort California
income taxes from nonresidents.

CELEBRATING THE SERVICE OF
MS. EMILY AMOR

MON. TONY P. HAll.
OF OliO

IN THE HOUSE OF REPRESENTATIVES

Thursday, August 1999
Mr. HALL of Ohio. Mr. Speaker, I rise today

to recognize a wonderful woman and exem-
plary citizen of the District of Columbia. Ms.
Emily A. Amor is now 96 years old and has
just been named the "Volunteer of the Cen-
tury" by the Central Union Mission. She has
been an active volunteer for almost 20 years.

Her dedication to God, to her country and to
those in need has been proven through a life-
time of service. She has served by praying,
working and volunteering., Her commitment
has led her to join me every Wednesday
morning at 7 am to pray for the city of Wash-
ington, DC, its leaders and its residents. She
has served meals to the homeless on every

major holiday for years. And before retiring at
age 70. she worked with the Department of
Housing and Urban Development.

She is truly an amazing example of a self-
less servant. She has a heart-felt compassion
for others, especially those who are poor and

hurting. Her life has truly exemplified Jesus
Christ's example of loving one s neighbor, no
matter who they might be, I only hope that I
can have half as much life in me as she does
when I reach age 96.

I ask my colleagues to join me in com-
mending Emily for all of her great work, I am
glad to be able to call her a friend and am
humbled by her servant's heart. I wish her the
best for many years to come,

THE NUCLEAR WEAPONS DE-
ALERTING RESOLUTION

HON, EDWARD J. MARKEY
OF MASSACHUSETTS

IN THE HOUSE OF REPRESENTATIVES

Thursday, August 1999
Mr. MARKEY. Mr. Speaker, 54 years ago

tomorrow a single bomb in a single city
changed our world. The atomic bomb dropped
on Hiroshima leveled the city, engulfed the
rubble in a fireball, and killed 100,000 people.
Three days later another 70,000 people died
at Nagasaki, and 'people are still dying today
from leukemia and other remnants of those
explosions.

The victims of Hiroshima cast shadows from
the explosion s blinding light that were perma-
nently etched not only in the remaining'build-
ings but also in our souls. Since August 6th
1945 we have lived in fear that such nuclear
destruction would happen again, perhaps in
the United States. Today, the accidental
launch of a single missile with multiple war-
heads could kill 600,000 people in Boston, or

000,000 people in New York, or 700,000
people in San Francisco or right here in
Washington, DC. If that missile sparked a nu-
clear exchange, the result would be worldwide
devastation.

For 40 years of Cold War we played a
game of nuclear chicken with the Soviet
Union, racing to make ever more nuclear
bombs, praying that the other side would turn
aside. During the Cuban , missile crisis and
many other times we came perilously close to
going over the cliff. Then in 1991 the Cold
War and the Soviet Union ended. Yet today,
we not only keep hundreds of nuclear missiles
with nowhere to point them, we keep many .of
them ready to fire at a moment's notice.

This threat from this "launch-on-warning
policy is real. On January 25, 1995, when
Russia radar detected a launch off the coast
of Norway, Boris Yertsin was notified and the
nuclear briefcase" activated. It took eight
minutes-just a few minutes before the dead-

line to respond to the apparent attack--before
the Russian military determined there was no
threat from what turned out to be a U.S. S(fi-
entific rocket. The U.S. is not immune: on No-
vember 9, 1979 displays at four U.S. com-
mand centers all showed an incoming full-
scale Soviet missile attack. After Air Force
planes were launched it was discovered that
the signals were from a simulation tape.

And the danger of an accidental nuclear war
is gr~ng. The Russian command and control
system is decaying. Power has repeatedly
been shut off in Russian nuclear weapons fa-
cilities because they couldn't afford to pay
their electricity bills. Communications at their
nuclear weapons centers have been disrupted
because thieves stole the cables for their cap-
per. And at New Year's the "Y2K" bug in com-

puters that are not programmed to recognize
the year 2000 could cause monitoring screens
to go blank or even cause false signals.

There is no reason to run the terrible risk of
an accidental nuclear war. It is hard 

today 
imagine a "bolt out of the blue" sudden nu-
clear attack. And even if the U.S. was dev-
astated by an attack , the thousands of nuclear
warheads we have on submarines would sur-
vive unscathed. Keeping weapons on high
alert is an intemperate response to an implau-
sible event.

Mr. Speaker , it is time to take a large step
away from the brink of nuclear war, to take
our nuclear weapons off of hair-trigger alert.
Today I an introducing a resolution that ex-
presses the sense of Congress that we should
do four things:

We should immediately remove some nu-
clear weapons from high alert.

We should study methods to further slow
the firing of all nuclear weapons.

We should use these unilateral measures to
jump-start an eventual agreement with Russia
and other nuclear powers to take all weapons
off of alert. 

And we should quickly establish a joint U.
Russian early warning center before the Year
2000 turnover. 

These are not new or radical ideas. ' Presi-
dent George Bush in 1991 ordered an imme-
diate standdown of nuclear bombers and took
many missiles off of alert. President Gorba-
chev reciprocated a week later by deactivating
bombers, submarines, and land-based mis-
siles. Leading security experts including
former Senator Sam Nunn, former Strategic
Air Command chief Gen. Lee Butler, and a
National Academy of Sciences panel have en-
dorsed further measures to take weapons off
of high alert. Two-third of Americans in a 1998
poll support taking all nuclear forces off alert
al)d this week I received a petition signed by
270 of my constituents from Lexington , MA
calling on the President to de-alert nuclear
missiles.

I urge my colleagues to join together to c0-
sponsor this resolution. The best way we can
commemorate the anniversary of the nuclear
explosion at Hiroshima is to make sure we will
never blunder into an accidental nuclear holo-
caust.

INTRODUCTION OF LEGISLATION

HON. CHARLFS W. uoop" PICKERING
OF MISSISSIPPI

IN THE HOUSE OF REPRESENTATIVES

Thursday, August 1999 ,
Mr. PICKERING. Mr. Speaker, I rise today

to address one of the many reforms I believe
are necessary to improve the administrative
processes of the Federal Communications
Commission (FCC). The issue that I believe
needs to be addressed immediately relates to
the proliferation of merger activity in the tele-
communications industry.

Since passage of the Telecommunications
Act of 1996, the industry has seen massive
upheaval as companies try to position them-
selves for the new Information Age economy.
Many of these companies are attempting to
combine their strengths to better position
themselves to compete in a deregulated mar-
ketplace. One of the problems these compa-
nies have faced recently is the regulatory un-
certainty of the FCC's merger review process.
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STATE OF CALIFORNIA, and
DOES 1-100, inclusive,
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THE COURT: Good morning,Hyatt.
MR. Good morning, Bryanyour Honor.CLARK:

Clark for the Franchise Tax Board.

MR. BERNHARD: Your Honor also co- counsel

for Mr. Hyatt.
MR. HUTCHISON: Judge. Mark Hutchison

behalf of Mr. Hyatt.
THE COURT: Again m sure it doesn t have

anything to do with you Hutchison although I'Mr.

inclined to blame you. One of the cases, agaln tha t I

was educated on -- of course that doesn t have

anything to do with the volumes and volumes and volumes

of paper that was spent in this case.
This is a defense motion for an extension

of time to file a memorandum of costs. And you know

here I have to kind of go the other way from what I
just said about this case.

It saddens me when I see counsel who can I t

agree to allow one another what I would refer to 

some reciprocal extensions of time. And, you know

I don t grant your request for an extension of time,
think there s a lot of money at stake.

MR. if I may explain justCLARK: Your Honor,

briefly, what they were asking for -- and they don

have any substantive objection to our additional time.
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It' s really a tit- for-tat objection.

What we were asking for here is an

additional ten days wi thin which to compile the

information necessary to perform a ministerial task

that is, submitting cost information to the court in a

case that has consumed three to four years, tens of
thousands of pages of documents, dozens of depositions

across two states and numerous different cities.
So it is a rela t i vely large admini st ra t i ve

and we are only asking for an additional tentask
What they were asking for in the supreme courtdays.

was an additional 30 pages and a month and a half

within which to file a substantive motion that would

overturn the disposition of the case before the Nevada

Supreme Court.
So I do think that there is a fundamental

difference between the ten days that we re asking for
here and the 45 days and the 30 pages that they were

asking for in the supreme court on a substantive

disposition of the case.
THE COURT: Clark I got reversed in theMr.

supreme court on an issue that wasn t even raised in

the appellate briefs.
MR, HUTCHISON: That' s right. So you should

not be happy with that whole situation Judge.
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I hoped that you wouldn t hold thatMR. CLARK:

against me on my ten-day request.
I said that with a smile on myTHE COURT:

face.
And really, the logistical problemMR. CLARK:

if I may explain is that when my firm submitted bills
which included cost information, they wenton the case,

to the California Attorney General' s office, which

would submit, its bills internally to thein turn

Franchise Tax Board.

THE COURT: Right.
MR. Those bills would incorporate notCLARK:

only the costs incurred by the attorney general'

office, but also the costs incurred by my firm. So the

hang up is in assuring that there is no duplication on

those costs, and that' s why the administrative task 
not just as simple as " Everybody give me your bills and

ll add it all up. And that' s why we re asking for
the additional time. I don t believe that there s any

real prej udice here.
MR. HUTCH I SON: Judge, Clarkyou know, Mr.

wasn t invol ved in the extension of time thing and

don t blame him 

THE COURT: m not.

MR. HUTCH I SON: I think that was the FTB' s
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decision because of just the position they have taken
in this Ii tigation. But he underscores the point here.
We wanted a little extra time to be able to educate the

Nevada Supreme Court about a decision that they based

on an issue never raised.
THE COURT: Which clearly they needed to be

educated on.

MR. HUTCHISON: They clearly need to be

educated on it. You spent weeks going through that
stuff and found that there were lssues of fact believe
it or not, and so we said we need a little extra time

to be able to put that on before the Nevada Supreme

We asked for an extension of time.Court. It was

denied. they came to As a matter of fact, actually,
saying, Why don t you give us a little extra time?"
and we said, ll do that but we need some extra
time, too.

So, you know I don t see the difference

in terms of extending courtesy in terms of between the

parties, I understand counsel has to do what their

clients tell them to do but the the fact is the

courtesy was not reciprocated, and then they come

before the court saying, Come on. Come on. We have

clean hands. We need some more time here. It just 

a disingenuous position to take.
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One of the more practical issues perhaps

is 27 days have already lapsed since the Nevada Supreme

Court' s decision came out. Why in the heck do they

need more time? I don t believe that thePlus,
judgment has even been entered yet.

I checked again this morning.THE COURT:

don t believe that it has been.

So that' s another five daysMR. HUTCHISON:

re talking about a wholewhenever that enters.
bunch of time already, They just don t need theJudge.

extra time, There s been sufficient time that has

They don t need the additional time.passed already,
They ought to stay wi thin the framework of the rules.

Your Honor , we are trying to avoidMR, CLARK:

wasting as much time as possible for the -- we will

file something within five days if you deny us our

extension , but we ll use the additional time to try 

assure that there is no duplication of costs so that
the inevi table dispute over our memorandum of costs
will take as little of this court' s time as possible.

That' s why we are asking for the additional time, but

recognize that it is within your discretion. You need

to be entirely pleased with the supreme court 

THE COURT: And I want to make clear, al though

the record will not reflect the fact that I , hopefully,
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quite obviously had a smile on my face when I made that

I never hold that against counsel. Thatcomment,

obviously would be inappropriate, and more importantly,
on -- as I said ve learned a lot in this case.
there is always a benefi regardless of which column

you come out on, if you will.

Having said that, I checked again this
morning, and as I said, I do not believe that the

judgment has been filed yet. al though IAnd I really,
believe that we have time constraints set forth in our

procedural rules for very good reason I also have

practiced law before and recognize that it' s awful nlce

to have a few extra days every now and then.
Under the circumstances, what I' m going to

do is I' m going to give you -- you ve requested

believe, a ten-day extension. m going to give you a

five- day extension. That' s it.
MR. CLARK: Your Honor I don t believe that

the reason -- or excuse me. I believe that the reason

the order has not been signed is that it is somewhere

in your chambers. We have submi tted it,
THE COURT: We looked for it. I can t seem to

find it, because that was my concern, Let me look

again, but I' m -- we ll check again. ve just
changed administrative assistants, as you know and we
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are initiating --
MR. HUTCHISON: It needs to be resubmitted and

be done with it, right?
Yes, that' s probably going to beTHE COURT:

your best idea.
MR. CLARK: So this will be a total then of ten

days and I will submit another copy and 

THE COURT: Please do.

MR. HUTCH I SON: Judge, this is going to be 

big memorandum of costs.
THE COURT: I know.

MR. HUTCHISON: Guaranteed. ve already had

27 days, Let' s say the judgment issues today. That'
giving them 37 days, In theory, since they have known.

re not going to even have an idea of what the

memorandum of costs are until we see it. That' s a very
short time frame wi thin the rules for oppose,
would like have minlmum 20 - day extension
beyond what are enti tIed under the rules that
we can have a proper opportuni ty to respond.

MR. CLARK: We would agree to half of that.
THE COURT: And -- boy oh boy, you guys make my

job difficul t.
In order to be fair, this is what I will

do. I will give you the half that you request as well.
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I will give you an extra ten days. And please,

if you need more time, get ahold of chambersCounsel,

and I can help you out in that regard. So don t worry

about it.
are you saying thatMR. HUTCHISON: So, Judge,

we could get on the telephone if we can t agree and

need more time, we could just call your chambers and

you could help us resolve that?
Yes. And you can do it -- that wayTHE COURT:

I take it out of ei ther of your client' s hands. I can

be the bad guy or the good guy, as the case may be.

can handle it that way.

Thank you, Judge.MR. CLARK:

THE COURT: Thank you both.
CLARK: I will submi t an addi tional orderMR.

Judge, and an order from today ' s hearing.
1 7 THE COURT: Thank you very much.

HUTCHISON: Thank you.MR.

ATTEST: Fu 11 true and correct transcription of tape

recorded proceedings, to the best of my

4d?fj;;h
AUL E. DEGA

7/25/0/
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Weekly News and Analysis from the California Taxpayers' Association

Ca Itaxl ettel
David R. Doerr, principal contributor
Ronald W. Roach editor

Vol. XIV, No. 26
July 3, 2001

BUDGET BLUES: IMPASSE CONTINUES

On the third day of the new fiscal year, there was no visible evidence of efforts to
end the impasse over the $101 billion state budget bill, with Republicans
maintaining that the Democrats-designed plan would unnecessarily increase the
sales tax.

With Tuesday s high forecast to reach a scorching 107 degrees, none of the
major newspapers in the state even carried an account of presumably behind-
the-scenes budget talks. Instead, editors focused on State Controller Kathleen
Connell's release of heretofore-secret details of the $43 billion in electricity
contracts negotiated by the Davis Administration since January.

Newspapers sued to get the information released, and Dr. Connell beat Governor
Gray Davis to the punch in getting the news out. She said that even after weeks
of analyzing the 41 agreements, her staff was unable to say how much the costs
would be, except that they could leave the state vulnerable to wild fluctuations
over the next decade. The governor s office responded that Dr. Connell did not
have all the facts.

Apparently looming larger than budget impasse news was a report that liberal
Assembly Member Herb Wesson has emerged as the heir apparent to Assembly
Speaker Robert Hertzberg, who cannot seek re-election next year due to term
limits. Mr. Wesson would be the third Los Angeles Democrat in a row to hold the
speakership and would be expected to take the helm next January, said reports
in the Los Angeles Times and the Sacramento Bee.

Catching up on budget developments, or lack thereof, on the eve of the Fourth of
July holiday:

RA001707



u .
_- ..-.

The three provisions with tax relief shortfalls are the teacher tax credit, the child-
and-dependent care tax credit, and the long-term care tax credit. The teacher tax
credit was estimated to provide $218 million in tax relief. Only $134 million in
credits were actually claimed. The child-and-dependent care tax credit was
estimated to provide $197 million in tax relief. Only $154 million has been
claimed. The long-term care credit was estimated to provide $43 million in tax
relief. Only $2 million in credits were claimed.

From these three tax relief provisions in the bill , taxpayers actually got $290
million , rather than the advertised $456 million , a 36 percent shortfall. If the other
provisions of the package are also 36 percent below what was promised , the
2000-01 tax relief would be less than $1 billion , rather than the $1 519 billion for
which politicians took political credit.

There is also concern about fraudulent claims for the child-and-dependent care
credit. According to the FTB , $141 million in credits were attributable to
refundable returns , and only $12 million in credits were on returns that reduced
the tax due. There were reports that claims for the credit had cited persons who
were deceased as providers of the care.

Nevada Court Supports FTB. FTB Attorney Ben Miller, who is headed
for a vacation in Hawaii , reported that the Nevada Supreme Court
sustained FTB auditor efforts in the high-profile Hyatt residency case. The
taxpayer had asked the court to halt the FTB audit as "too intrusive." In a
non-written opinion on June 13 , the Nevada Supreme Court held that a
Nevada trial court should have granted the FTB's request for summary
judgment. Mr. Miller, who has been with the FTB for 31 years, expressed
extreme satisfaction with the outcome.

. FTB "Phase III" Construction. Fred Cordano, in charge of the Phase III
building project for the FTB , said the new buildings should be ready for
occupancy in 2004. He said the "stops and starts" in the project have
resulted " in a better product."

Phase III includes two new buildings for the FTB and a town hall
area at the entrance that includes a 300-seat auditorium.
Taxpayers will not have to go through the FTB "Checkpoint Charlie
security check to access the town hall area, which also includes an
eating area and rooms for training and conferences.

Advisory Board members were impressed with the environmental
features built into the plan , including rooftop photovoltaic panels.
The Phase III project will be located in front of the current
Butterfield Road complex, taking much of the current parking lot
used by riders of Sacramento s light-rail system.
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