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1 99. Plaintiff was forced to disclose his private documents and information with the

2 FTB under the duress of the FTB's unquestioned powers, but did so with the expectancy of a

3 forthright, lawfl audit. Instead, plaintiff became the intended victim of the FTB, thus forcing

4 plaintiff to either: (1) succumb to tortious acts that would unlawflly deprive him permanently

5 of his hard-eared personal property and right not to have his privacy invaded by the publication

6 of his confdential, private facts as aforesaid; or (2) fight the FTB through the only means

7 available, to wit: the employment of teams of legal and professional experts to vigorously

8 defend himself in the audits and the continuing Californa tax proceedings.

9 100. It was highly foreseeable to the FTB that, absent the success of its scheme to

10

11

unlawflly deprive plaintiff of his property through such acts of intimidation as the destruction

of his privacy and the imposition of huge "fraud" penalties, as aforesaid, plaintiff s only

alternative was to vigorously defend himself in the audits and the continuing California tax

proceedings. This required the employment of a team of attorneys and other experts. The

resulting attorneys' fees and other professional fees which plaintiff has incured, and continues

to incur, were proximately and directly caused and necessitated by the FTB's course of tortious

behavior.

17 101. Plaintiff s incurence of attorneys' fees and other professional fees are highly

18 foreseeable damages resulting directly from the FTB' s tortious conduct against plaintiff in

19 pursuit of unlawfl objectives. Plaintiffs alternatives were to do nothing and be vanquished by

20 the overwhelming power and resources of a tenacious and corrpt FTB, or vigorously defend

21 himself in the audits and the continuing Californa tax proceedings. Plaintiff therefore claims,

22 as special damages, his attorneys' fees in an amount in excess of $10,000.00, the total amount

23 thereof to be proved according to the evidence at triaL.

24

25

26

27

28

-39- RA002206



u ;¡~ on

È.;
~
-¡~
'"
=o
=~
=
ii
:È
:;
=

.! onV) 12

"'gi:g g:~- '7 r;
j¿~;¡;¡ 13
Po;; \0 'C

~ Z §'§"É¡(.ct: 14
:i ~g2
~ ;; ., '§~ j &,'§ 15
:f ~æo
00'"'"

1 WHEREFORE, plaintiff respectfully prays for judgment against the FTB and defendants

2 as follows:

3 FIRST CAUSE OF ACTION
4 1. For judgment declaring and confrming that plaintiff is a bona fide resident of the

5 State of 
Nevada effective as of September 26, 1991 to the present;

6

7

8

9

10

11

2. For judgment declaring that the FTB has no lawful basis for continuing to

investigate plaintiff in Nevada concerning his residency between September 26, 1991 through

December 31, 1991 or any other subsequent period down to the present, and declaring that the

FTB had no right or authority to propound or otherwise issue a "Demand to Furish

Information" or other quasi-subpoenas to Nevada residents and businesses seeking information

concernng plaintiff;

3. For costs of suit; and

4. For such other and fuher relief as the Cour deems just and proper.

SECOND CAUSE OF ACTION

16

1. For actual and consequential damages in a total amount in excess of$10,OOO;

2. For puntive damages in an amount sufficient to satisfy the purposes for which

such damages are awarded;
17

18

19

20

21

22

23

24

25

26

27

28

3.

4.

5.

F or costs of suit;

For provable attorneys' fees as special damages pursuant to NRCP 9(g); and

For such other and further relief as the Cour deems just and proper.

THIRD CAUSE OF ACTION

1. For punitive damages in an amount sufficient to satisfy the purposes for which

such damages are awarded;

2. For costs of suit;

3. For provable attorneys' fees as special damages pursuant to NRCP 9(g); and

4. For such other and further relief as the Court deems just and proper.

-40- RA002207
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1 FOURTH CAUSE OF ACTION
2 For actual and consequential damages in a total amount in excess of$10,000;

3 For punitive damages in an amount sufficient to satisfy the purposes for which such damages

4 are awarded;

5 For costs of suit;

6 For provable attorneys' fees as special damages pursuant to NRCP 9(g); and

7 For such other and further relief as the Cour deems just and proper.

8 FIFTH CAUSE OF ACTION
9

1. For actual and consequential damages in a total amount in excess of $10,000;
10

11

2. For punitive damages in an amount sufficient to satisfy the purposes for which

such damages are awarded;

3. For costs of suit;

4. For provable attorneys' fees as special damages pursuant to NRCP 9(g); and

5. For such other and further relief as the Court deems just and proper.

SIXTH CAUSE OF ACTION

17

18

19

20

21

22

23

24

25

26

27

28

1. For actual and consequential damages in a total amount in excess of $10,000;

2. For punitive damages in an amount sufficient to satisfy the purposes for which

such damages are awarded;

3. For costs of suit;

4. For provable attorneys' fees as special damages pursuant to NRCP 9(g); and

5. For such other and further relief as the Cour deems just and proper.

SEVENTH CAUSE OF ACTION

1.

2.

For actual and consequential damages in a total amount in excess of 
$ 10,000;

For punitive damages in an amount sufficient to satisfy the purposes for which

such damages are awarded;

3. For costs of suit;

4. For provable attorneys' fees as special damages pursuant to NRCP 9(g); and

-41- RA002208
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2

3

4

5. For such other and fuher relief as the Cour deems just and proper.

EIGHTH CAUSE OF ACTION

1.

2.

For actual and consequential damages in a total amount in excess of $10,000;

For punitive damages in an amount suffcient to satisfy the purposes for which

5 such damages are awarded;

6

7

8

3.

4.

5.

For costs of suit;

For provable attorneys' fees as special damages pursuant to NRCP 9(g); and

For such other and further relief as the Court deems just and proper.

9 Dated this _ day of March, 2006.

10

11
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17

18

19

20

21

22

23

24

25

26

27

28

HUTCHISON & STEFFEN, LLC

Mark A. Hutchison, Esq. (4639)
10080 Alta Drive
Suite 200
Las Vegas, Nevada 89145

BULLIV ANT HOUSER BAILEY PC

Peter C. Bernard, Esq. (734)
3980 Howard Hughes Pkwy.
Suite 550
Las Vegas, Nevada 89109

(702) 650-6565

Attorneysfor Plaintif Gilbert P. Hyatt

-42- RA002209
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8

9

10

11

12

DISTRICT COURT

CLAR COUNTY, NEVADA

GILBERT P. HYATT, Case No.: A382999

Plaintiffs, Dept. No.: X

FIRSTSECOND AMNDED COMPLAINTv.
14

FRACHISE TAX BOAR OF THE STATE
15 OF CALIFORN, and DOES 1-100 inclusive, Jury Trial Demanded

16

17

18

19

20

21

22

23

24

25

26

27

28

Defendants. Exempt from Arbitration:
Declaratory Relief, Signficant
Public Policy and Amount in Excess
Of $40,000

(fied under seal bv order of the Discoverv
Commissioner dated Februarv 22. 1999)

1 Delta View comparson of fie:/ /M:/H A TTPDF /Pleadings/Second Amended

Complaint/02-20-06 First amended Complaint.doc and fi1e://M:/HATTPDF/Pleadings/Second
Amended Comp1aint/032406 v12 PCB second amended complaint PCB.DOC. Performed onRA002211



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

Plaintiff, Gilbert P. Hyatt, in this FiSecond Amended Complaint, complains against

defendants, and each of them, as follows:

PARTIES

1.

September 26, 1991.

2.

1. Plaintiff resides in Clark County, Nevada and has done so since

2. Defendant Franchise Tax Board ofthe State of Californa (hereinafter

"FTB") is a governental agency of the State of Californa with its principal offce located in

Sacramento, Californa, and a distrct offce located in Los Angeles, Californa. The FTB's

fuction is to ensure the collection of state income taxes from Californa residents and from

income eared in Californa by non-residents.

3. 3. The identity and capacities ofthe defendants designated as Does 1

through 100 are so designated by plaintiff because of his intent by this complaint to include as

named defendants every individual or entity who, in concert with the FTB as an employee,

representative, agent or independent contractor, committed the tortious acts described in this

complaint. The tre names and capacities ofthese Doe defendants are presently known only to

the FTB, who committed the tortious acts in Nevada with the assistance of said Doe defendants

who are designated by fictitious names only until plaintiff is able, through discovery, to obtain

their tre identities and capacities; upon ascertaining the tre names and capacities ofthese Doe

defendants, plaintiff shall promptly amend this complaint to properly name them by their actual

identities and capacities. For pleading puroses, whenever this complaint refers to

"defendants," it shall refer to these Doe defendants, whether individuals, corporations or other

forms of associations or entities, until their tre names are added by amendment along with

paricularzed facts concernng their conduct in the commission of the tortious acts alleged

herein.

4. 1. Plaintiff is informed and believes, and on that basis alleges, that

defendants, in acting or omitting to act as alleged, acted or omitted to act within the course and

2 Delta View comparson of file:/ /M:/H ATTPDF/Pleadings/Second Amended

Complaint/02-20-06 First amended Complaint.doc and file://M:/HATTPDF/Pleadings/Second
Amended Complaint/032406 v12 PCB second amended complaint PCB.DOC. Performed onRA002212



1 scope of their employment or agency, and in fuherance of their employer's or principal's

2 business, whether the employer or principal be the FTB or some other governental agency or

3 employer or principal whose identity is not yet known; and that FTB and defendants were

4 otherwise responsible and liable for the acts and omissions alleged herein.

5 5. 5. This action is exempt from the cour-anexed arbitration program,

6 pursuant to Rule 3, because: (1) this is an action for, inter alia, declaratory relief; (2) substantial

7 issues of public policy are implicated concernng the sovereignty of the State of Nevada and the

8 integrty of its terrtorial boundares as opposed to governental agencies of another state who

9 enter Nevada in an effort to extraterrtorially, arbitrarly and deceptively enforce their policies,

10 rules and regulations on residents of Nevada in general, and plaintiff Gilbert P. Hyatt in

11 paricular; and (3) the sums of money and damages involved herein far exceed the $40,000.00

12 jursdictional limit of the arbitration program.

13 6. 6. Plaintiff hereby requests a jur tral for his Second, Third, Fourh,

14 Fifth, Sixth, Seventh and Eighth Causes of Action.

15 SUMARY OF CLAIS
16'" 7. 7. Plaintiff, by this action, seeks: (1) declaratory relief under NRS 30.010

17 et seq. to confirm plaintiffs status as a Nevada resident effective as of September 26, 1991 and

18 continuing to the present and, correspondingly, his non-residency durng said period in

19 Californa (FIRST CAUSE OF ACTION) - re-pled in this Second Amended Complaint to

20 preserve plaintiff's riflht to appeal the District Court's April 3. 1999 rulinfl dismissinfl this

21 cause of action: this cause of action is therefore no lonfler at issue in the District Court; (2)

22 recovery of compensatory and puntive damages against the FTB and the defendants for

23 invasion ofplaintiffs right of privacy resulting from their. includinl! and in Daricular his

24 informational Drivacv as well as the FTB's failure to abide bv the confidential relationshiD

25 created bv the FTB's reauest for and receiDt ofHvatt's hi!!lv Dersonal and confidential

26 information. resultinl! from their stil onl!oinl! investigation in Nevada of plaintiff's residency,

27 domicile and place of abode and causing (a) an unreasonable intrsion upon plaintiff's seclusion

28

3 Delta View comparson of fi1e:/ /M:/H A TTPDF /Pleadings/Second Amended

Complaint/02-20-06 First amended Comp1aint.doc and file://M:/HATTPDF/Pleadings/Second
Amended Complaint/032406 v12 PCB second amended complaint PCB.DOC. Performed onRA002213



1 (SECOND CAUSE OF ACTION); (b) an uneasonable publicity given to private facts (THIR

2 CAUSE OF ACTION); ( c) casting plaintiff in a false light (FOURTH CAUSE OF ACTION);

3 (3) recovery of compensatory and puntive damages against the FTB and the defendants for

4 their outrageous conduct in regard to their continuinl! investigation in Nevada of plaintiff's

5 residency, domicile and place of abode. includinl!but not limited to the FTB's failure to abide

6 bv the confidential relationshiD created bv the FTB's reauest for and receiDt ofHvatt's hii.lv

7 Dersonal and confidential information (FIFTH CAUSE OF ACTION); (4) recovery of

8 compensatory and puntive damages against the FTB and defendants for an abuse of process

9 (SIXTH CAUSE OF ACTION); (5) recovery of compensatory and puntive damages against the

10 FTB and defendants for fraud. includinl! but not limited to the FTB's failure to abide bv the

11 confidential relationshiD created bv the FTB's reauest for and receiDt ofHvatt's hil!hlv Dersonal

12 and confidential information (SEVENTH CAUSE OF ACTION); and (6) feecoverv of

13 compensatory and Dunitive damages against the FTB and defendants for negligent

misrepresenationbreach of confidentialitv in rel!ard to the FTB's breach of its dutv not to

15 disclose Hvatt's Dersonal and confidential information (EIGHTH CAUSE OF ACTION). The

16 claims specified in this paragraph constitute EIGHT separate causes of action as hereinafter set

17 forth in this complaint.

18 FACTUAL BACKGROUN
19 Plaintiff's Residency in Nevada
20

21

22

23

24

25

26

27

28

8. 8. Plaintiff moved to the State of Nevada, County of Clark, and

established full-time residency here on September 26, 1991 and has remained a full-time,

permanent resident since that time. Prior to his relocation to Nevada, plaintiff resided in

Southern Californa. Plaintiffis a highly successful inventor. Specifically, plaintiff has been

granted numerous important patents for a wide range of inventions relating to computer

technology. Plaintiff primarly works alone in the creation and development of his inventions

and greatly values his privacy both in his personal life and business affairs. After certain of his

important inventions were granted patents in 1990, plaintiff began receiving a great deal of

4 Delta View comparson of fi1e:/ /M:/H A TTPDF /Pleadings/Second Amended
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1 unwanted and unsolicited publicity, notoriety and attention. To greater protect his privacy, to

2 enjoy the social, recreational, and financial advantages Nevada has to offer, and to generally

3 enhance the quality of his life and environment, plaintiff relocated to Nevada on September 26,

4 1991. This move took place after much consideration and almost an entire year of planng.

5 9. 9. The following events are indicative ofthe fact that on September 26,

6 1991, plaintiff commenced both his residency and intent to remain in Nevada, and a

7 continuation of both down to the present: (1) the sale ofplaintifts Californa home in October

8 1991; (2) his renting and residing at an aparent in Las Vegas commencing in October 1991

9 and continuing until April 1992 when plaintiff closed the purchase of a home in Las Vegas; (3)

10 in November 1991, plaintiff registered to vote in Nevada, obtained a Nevada drver's license,

11 and joined a religious organzation in Las Vegas; (4) plaintiffs' extensive search, commencing

12 in early October 1991, for a new home in Las Vegas, and in the process utilizing the services of

13 varous real estate brokers; (5) durng the process of finding a home to purchase, plaintiff made

14 numerous offers to buy; (6) plaintifts purchase ofa new home in Las Vegas on April 3, 1992;

15 (7) plaintiff maintained and expanded his business interests from Las Vegas; and (8) plaintiff

16 has, through the years from September 26, 1991 and down to the present, contacted persons in

17 high political office, in the professions, and other walks oflife, as a tre Nevada resident of

18 some renown would, not concealing the fact of his Nevada residency. In sum, plaintiffhas

19 substantial evidence, both testimonial and documentar, in support of the fact of his full-time

20 residency, domicile and place of abode in Nevada commencing on September 26, 1991 and

21 continuing to the present.

22 The FTB and Defendants' Investigation of Plaintiff in Nevada

23 10. 10. Because plaintiff was a resident of Californa for par of 1991,

24 plaintiff 
filed a Par- Year state income tax retu with the State of California for 1991 (the

25 "1991 Retu"). Said retur reflects plaintifts payment of state income taxes to Californa for

26 income eared durng the period of Januar 1 through September 26, 1991.

27

28

5 Delta View comparson of file:/ /M:/H A TTPDF /Pleadings/Second Amended
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11. 11. In or about June of 1993 - 21 months after plaintiff moved to

Nevada - for reasons that have never been specified, but are otherwise apparent, the PTB

began an audit of the 1991 Retu. In or about July of 1993, as par of its audit, the FTB began

to investigate plaintiff by makng or causing to be made numerous and continuous contacts

directed at Nevada. Intially, the FTB sent requests to Nevada governent agencies for

information concerning plaintiff - a paper foray that continued for the next several years.

12. 12. In or about Januar of 1995, FTB auditors began planng a trp to

Las Vegas, the purose of which was to enhance and expand the scope of their investigation of

plaintiff. In March of 1995, the FTB and defendants commenced a "hands on" investigation of

plaintiff that included unanounced confrontations and questioning about private details of

plaintiff's life. These intrusive activities were directed at numerous residents of Nevada,

including plaintiff's curent and former neighbors, employees of businesses and stores

frequented by plaintiff, and alas, even his trash collector!

13. 13. Both prior and subsequent to the intrsive, "hands on" investigations

described in paragraph 12, above, the FTB propounded to numerous Nevada business and

professional entities and individual residents of Nevada "quasi-subpoenas" entitled "Demand to

Fursh Information" which cited the FTB's authority under Californa law to issue subpoenas

and demanded that the recipients thereof produce the requested information concernng plaintiff.

Plaintiff is informed and believes, and therefore alleges, that the FTB never sought permission

from a Nevada cour or any Nevada governent agency to send such "quasi-subpoenas" into

Nevada where, induced by the authoritative appearance of the inquisitions, many Nevada

residents and business entities did respond with answers and information concernng plaintiff.

14. 11. Subsequent to the documentar and "hands on" forays into Nevada

by the PTB and defendants, the FTB also sent correspondence, rather than "quasi-subpoenas,"

to Nevada Governor Bob Miler, Nevada Senator Richard Bryan and other governent officials

and agencies seeking information regarding plaintiff and his residency in Nevada. Plaintiff is

fuher informed and believes, and therefore alleges, that the PTB intentionally sent

unauthorized "quasi-subpoenas" (i.e., "Demand to Fursh Information") to private individuals

6 Delta View comparson of file:/ /M:/H ATTPDF /Pleadings/Second Amended
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1 and businesses in a successful attempt to coerce their cooperation through deception and the

2 pretense of an authoritative demand, while on the other hand, sending respectful letter requests

3 for information to Nevada governental agencies and officials who undoubtedly would have

4 recoiled at the attempt by the FTB to exercise extraterrtorial authority in Nevada through the

5 outrageous means ofthe bogus subpoenas.

6 15. 15. Plaintiff neither authorized the FTB's aforementioned documentar

7 and pretentious forays into Nevada, nor was plaintiff ever aware that such information was

8 being sought in such a maner until well after the "quasi-subpoenas" had been issued and the

9 responses received. Similarly, plaintiff had no knowledge of the FTB and defendants'

10 excursions to Las Vegas to investigate plaintiff or the FTB's correspondence with Nevada

11 governent agencies and officials until well after such contacts had taken place. Upon

12 information and belief, plaintiff alleges that all of the above-described activities were calculated

13 to enable the FTB to develop a colorable basis for assessing a huge tax against plaintiff despite

14 the obvious fact that the FTB was proceeding against a bona fide resident of Nevada.

15 Assessment for 1991
16 16. 16. On April 23, 1996, after the FTB had completed its audit and

17 investigation of 
the 1991 Retur, the FTB sent a Notice of Proposed Assessment (i.e., a formal

18 notice that taxes are owed) to plaintiff in which the FTB claimed plaintiffwas a resident of

19 Californa - not Nevada - until April 3, 1992. The FTB therefore assessed plaintiff

20 Californa state income tax for the period of September 26 through December 31 of 1991 in a

21 substantial amount. Moreover, the FTB also assessed a penalty against plaintiff in an amount

22 almost equal to the assessed tax after sumarly concluding that plaintiff's non-payment of the

23 assessed tax, based upon his asserted residency in Nevada and non-residency in Californa, was

24 fraudulent.

25 17. Plaintiff, who demonstrably is and was at all times pertinent hereto, a17.

26 bona fide resident of 
Nevada should not be forced into a Californa foru to seek relief from the

27 bad faith. unjust and tortious attempts by the FTB to extort unlawful taxes from this Nevada

28
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1 resident. Plaintiff avers that the manfactued issue of his residency in Neyada for the perod of

2 September 26 thiough Docember 31 of 19911iabilitv for the bad faith actions of the FTB durne:

3 the audits and continuine: until the oresent in the stil one:oine: California tax oroceedine:s should

4 be determined in Nevada, the state of plaintiff's residence. The FTB is in effect attempting to

5 impose an "exit tax" on plaintiff-by coercing him into adinistrati'y'6 procedmes and possible

6 futue cour action in Californa. The FTB has arbitrarly, maliciously and without support in

7 law or fact, asserted that plaintiff remained a Californa resident until he purchased and closed

8 escrow on a new home in Las Vegas on April 3, 1992. In a word, the FTB's prolonged and

9 monumental efforts to find a way - any way - to effectively assess additional income taxes

10 against plaintiff after he changed his residency from Californa to Nevada is based on

11 governental bad faith and greed arising from the FTB's eventual awareness ofthe financial

12 success plaintiff has realized since leaving California and becoming a bona fide resident of the

State of Nevada. The aforesaid date of Nevada residency accepted by the FTB with respect to

14 the 1991 Report lswas not sunnorted bv the information e:athered bv the FTB's durne: its audits

15 of nlaintiff and was accented bv the PTB in bad faith as it was over six months after plaintiff

16 moved to Nevada with the intent to stay and began, he thought, to enjoy all the privileges and

17 advantages of residency in his new state.

18 The FTB's Continuing Pursuit of Plaintiff in Nevada

19 18. 18. On or about April 1, 1996, plaintiff received formal notice that the

20 FTB had commenced an investigation into the 1992 tax year and that its tentative determination

21 was that plaintiff would also be assessed Californa state income taxes for the period of Januar

22 1 through April 3 of 1992.

23 19. 19. On or about April 10, 1997 and May 12, 1997 respectively, plaintiff

24 received notices from the FTB that it would be issuing a formal "Notice of Proposed

25 Assessment" in regard to the 1992 tax year in which it wil seek back taxes from plaintiff for

26 income eared durng the period of January 1 through April 2, 1992 and in addition would seek

27 penalties for plaintiff's failure to fie a state income tax retu for 1992.

28
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1 20. 20. Prior to the PTB sending the formal Notice of Proposed Assessment

2 for the 1992 tax year, a representative of the FTB stated to one of plaintiff's representatives that

3 disputes over such assessments by the FTB always settle at this stage as taxpayers do not want

4 to risk their personal financial information being made public. Plaintiff understood this

5 statement to be a strong suggestion by the FTB that he settle the dispute by payment of some

6 portion ofthe assessed taxes and penalties. Plaintiff refused, and continues to refuse to do so, as

7 he has not been a resident of Californa since his move to Nevada on September 26, 1991, and it

8 remains clear to him that the FTB is engaging in its highanded tactics to extort "taxes and

9 penalties" from him that he does not legally or morally owe.

10 21. 21. On or about August 14, 1997, plaintiff received a formal Notice of

11 Proposed Assessment for 1992. Despite the FTB's earlier written statements and findings that

12 plaintiff became a Nevada resident at least as of Apri13, 1992 and its statementin such Notice

13 of Proposed Assessment that "We (the FTB) consider you to be a resident of this state

14 (Californa) through Apri12, 1992," such notice proceeded to assess Californa state income

15 taxes on plaintiff's income for the entire year of 1992. Specifically, the FTB assessed plaintiff

16 state income taxes for 1992 in an amount five times greater than that for 1991, assessed plaintiff

17 a penalty almost as great as the assessed tax for alleged fraud in claiming he was a Nevada

18 resident durng 1992, and stated that interest accrued through August 14, 1997 (roughly the

19 equivalent ofthe penalty) was also owed on the assessed tax and penalty. In short, the State of

20 Californa, through the FTB, sent plaintiff a bil for the entire 1992 tax year, which was foureen

21 times the amount oftax it initially assessed for 1991, and in so doing asserted that plaintiff was

22 "a Californa resident for the entire year." Without explanation the FTB ignored its earlier

23 finding and wrtten acknowledgment that plaintiff was a Nevada resident at least as of April 3,

24 1992. This outrage is a transparent effort to extort substantial sums of money from a Nevada

25 resident.

26 22. 22. Plaintiff is informed and believes, and therefore alleges, that the FTB

27 intends to engage in a repeat of the "hands on," extraterrtorial investigations directed at

28
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1 plaintiff within the State of Nevada in an effort to conjure up a colorable basis for justifyng its

2 frvolous, extortionate Noticed of Proposed Assessment for the 1992 tax year.

3 23. 23. Plaintiff is informed and believes, and therefore alleges, that the FTB

4 may continue to assess plaintiff Californa state income taxes for the years 1993, 1994, 1995,

5 1996 and beyond since the FTB has now disregarded its own conclusion regarding p1aintifls

6 residency in Nevada as of April 3, 1992, and is bent on charging him with a staggering amount

7 oftaxes, penalties and interest irrespective of his status as a bona fide resident of Nevada. It

8 appears from its actions concernng plaintiff, that the FTB has embraced a new theory of

9 liability that in effect declares "once a Californa resident always a California resident" as long

10 as the victim continues to generate signficant amounts of income. Thus, the FTB has raised an

11 invisible equivalent of the iron curain that prohibits such residents from ever leaving the taxing

12 jursdiction ofthe FTB.

13

14

The FTB's Motive

24. 21. Plaintiff is informed and believes, and therefore alleges, that the FTB

15 has no credible, admissible evidence that plaintiff was a Californa resident at anytime after

16 September of 1991, despite the FTB's exhaustive extraterrtorial investigations in Nevada. The

17 FTB has acknowledged in its own reports that plaintiff sold his Californa home on October 1,

18 1991, that plaintiff rented an aparent in Las Vegas from November 1991 until April 1992 and

19 that plaintiff purchased a home in Las Vegas in April 1992.

20 25. 25. Plaintiff is informed and believes, and therefore alleges, that the

21 assessments by the FTB against plaintiff for 1991 and 1992 result from the fact that almost two

22 years after plaintiff moved from Californa to Nevada an FTB investigator read a magazine

23 aricle about plaintifls wealth and the FTB thereafter launched its investigation in the hope of

24 extracting a signficant settlement from plaintiff. Plaintiff is fuher informed and believes, and

25 therefore alleges, that the FTB has acted in bad faith and assessed a fraud penalty against

26 plaintiff 
for the 1991 tax year and issued a Notice of Proposed Assessment assessing plaintiff

27 for the entire 1992 tax year and a fraud penalty for the same year to intimidate plaintiff and

28
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1 coerce him into paying some signficant amount oftax for income eared after September 26,

2 1991, despite its awareness that plaintiff actually became aN evada resident at that time.

3 Plaintiff alleges that the FTB' s efforts to coerce plaintiff into sharng his hard -eared wealth

4 despite having no lawful basis for doing so, constitutes malice and oppression.5 Jursdiction
6 26. 26. This Cour has personal jursdiction over the FTB pursuant to

7 Nevada's "long-ar" statute, NRS 14.065 et seq., because ofthe FTB's tortious extraterrtorial

8 contacts and investigatory conduct within the State of 
Nevada ostensibly as par of its auditing

9 efforts to undermine p1aintifts status as a Nevada resident, but in reality to create a colorable

10 basis for maintaining that plaintiff continued his residency in Californa durng the period

11 September 26, 1991 to December 31, 1991 and beyond.

12 27. 27. Plaintiffis informed and believes, and therefore alleges, that the FTB

13 has a pattern and practice of entering into Nevada to investigate Nevada residents who were

14 formerly residents of Californa, and then assessing such residents California state income taxes

15 for time periods subsequent to the date when such individuals moved to and established

16 residency in Nevada.

17

18

19
28. 28.

20

FIRST CAUSE OF ACTION

(For Declaratory Relief)

Plaintiff realleges and incorporates herein by reference each and

every allegation contained in paragraphs 1 through 27 above, as though set forth herein
21

22

23

24

25

26

27

28

verbatim. This cause of action is re-vled in this Second Amended Comvlaint to vreserve

vlaintiff's rif!ht to avveal the District Court's Avril 3. 1999 rulinf! dismissinf! this cause of

action. This cause of action is therefore no lonf!er at issue in the District Court.

29. 29. Pursuant to Californa law, in determining whether an individual was

a resident of Californa for a certain time period thereby makng such individual's income

subject to Californa state income tax durng such period, the individual must have been

domiciled in Californa durng such period for "other than a temporar or transitory purose."
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1

2

3

4

5

6

7

8

9

10

11
u 0

V)

~ V)

12

13

14

'"

See CaL. Rev. & Tax Code § 17014. The FTB's own regulations and precedents require that it

apply certain factors in determining an individual's domicile and/or whether the individual's

presence in California (or outside of Californa) was more than temporar or transitory.

(a) Domicile.

Domicile is determined by the individual's physical presence in Californa with intent to stay or

if absent temporarly from Californa an intent to retu. Such intent is determined by the acts

and conduct of the individual such as: (1) where the individual is registered to vote and votes;

(2) location ofthe individual's permanent home; (3) comparative size of homes maintained by

the individual in different states; (4) where the individual files federal income tax retus; (5)

comparative time spent by the individual in different states; (6) cancellation of the individual's

California homeowner's property tax exemption; (7) obtaining a driver's license from another

state; (8) registering a car in another state; (9) joining religious, business and/or social

organzations in another state; and (10) establishment of a successful business in another state

15

16

17

18

19

20

21

22

23

24

25

26

27

28

by an individual who is self employed.

(b) Temporar or Transitory Purose.

The following contacts which are similar although not identical to those used to determine

domicile are important in determining whether an individual was in Californa (or left

Californa) for a temporary or transitory purose: (1) physical presence ofthe individual in

Californa in comparson to the other state or states; (2) establishment of a successful business in

another state by an individual who is self employed; (3) extensive business interest outside of

Californa and active paricipation in such business by the individual; (4) banng activity in

Californa by the individual is given some, although not a great deal of, weight; (5) rental of

property in another state by the individual; (6) cancellation ofthe individual's Californa

homeowner's property tax exemption; (7) hiring professionals by the individua110cated in

another state; (8) obtaining a drver's license from another state; (9) registering a car in another
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1 state; (10) joining religious, business and/or social organzations in another state; and (11)

2 where the individual is registered to vote and votes.

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

30. 30. The FTB's assessment of taxes and a penalty for 1991 is based on the

FTB's conclusion in the first instance that plaintiff did not become a resident of Nevada until

April 3, 1992, the date on which plaintiff closed escrow on a new home in Las Vegas. In

coming to such a conclusion, the FTB discounted or refused to consider a multitude of

evidentiar facts which contradicted the FTB's conclusion, and were the type offacts the FTB's

own regulations and precedents require it to consider. Such facts include, but are not limited to,

the following: (1) plaintiff sold his Californa home on October 1, 1991; (2) plaintiff rented an

aparent in Las Vegas on or about October 7, 1991 and, after a brief period of necessar travel

to the east coast, took possession of said aparent on or about October 22, 1991 and

maintained his residence there until April of 1992; (3) plaintiff registered to vote, obtained a

Nevada driver's license (relinquishing his Californa drver's license to the Nevada Departent

of Motor Vehicles), and joined a Las Vegas religious organzation in November of 1991; (4)

plaintiff termnated his Californa home owner's exemption effective October 1, 1991; (5)

plaintiff began actively searching for a house to buy in Las Vegas, commencing in early

October 1991, and submitted numerous offers on houses in Las Vegas beginnng in December

1991; (6) one of plaintiff's offers to purchase a home in Las Vegas was accepted in March of

1992 and escrow on the transaction closed on April 3, 1992; and (7) plaintiff's new home in Las

Vegas was substantially larger than the home in Southern Californa, which he sold in October

of 1991.

31. 31. An actual controversy exists as to whether plaintiff was a full-time

resident of Nevada - not Californa - commencing on September 26, 1991 though December

31, 1991 and continuing thereafter through the year 1992 and beyond. Plaintiff contends that

under either Nevada or Californa law, or both, he was a full-time, bona fide resident of Nevada

throughout the referenced periods and down to the present, and that the PTB ignored its own

regulations and precedents in finding to the contrary, and that the FTB has no jursdiction to
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1 impose a tax obligation on plaintiff durng the contested periods. Plaintiff also contends that the

2 FTB had no authority to conduct an extraterrtorial investigation of plaintiff in Nevada and no

3 authority to propound "quasi-subpoenas" to Nevada residents and businesses, thereby seeking

4 to coerce the cooperation of said Nevada residents and businesses through an unlawful and

5 tortious deception, to reveal information about plaintiff. Plaintiff is informed and believes, and

6 therefore alleges, that the FTB contends in all respects to the contrary.

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

32. 32. Plaintiff therefore requests judgment ofthis Cour declarng and

confirming plaintiff's status as a full-time, bona fide resident ofthe State of Nevada effective

from September 26, 1991 to the present; and for judgment declarng the FTB's extraterrtorial

investigatory excursions into Nevada, and the submission of "quasi-subpoenas" to Nevada

residents without approval from a Nevada cour or governental agency, as alleged above, to be

without authority and violative of Nevada's sovereignty and terrtorial integrty.

SECOND CAUSE OF ACTION

(For Invasion ofPrivacv - Unreasonable Intrusion Unon The

Seclusion of Another. including Intrsion Unon Informational

Privacv)

33. (For IBvasioB of Privaey UBreasoBable IBtrusiaB UpoB The SeelusioB

33. P1aintiffrealleges and incorporates herein by reference each andaf ABother)

every allegation contained in paragraphs 1 through 27, and 29 through 31,Jb above, as though

set forth herein verbatim.

34. 34. Plaintiff is informed and believes, and therefore alleges, that

neighbors, businesses, governent officials and others within Nevada with whom plaintiff has

had and would reasonably expect in the futue to have social or business interactions, were

approached and questioned by the FTB and defendants who disclosed or implied that plaintiff

was under investigation in Californa, and otherwise acted in such a maner as to cause doubts

to arse concernng plaintiff's integrty and moral character. Moreover, as par of the

audit/investigation in regard to the 1991 Retu, plaintiff tued over to the FTB highly personal
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1 and confidential information with the understanding that it would remain confidentiaL. therebv

2 creatin2: a confidential re1ationshio in which the FTB was reouired not to disclose Hvatt's hi2:hlv

3 oersonal and confidential information. The FTB even noted in its own internal documentation

4 that plaintiff had a signficant concern in regard to the protection of his privacy in tung over

5 such information. At the time this occured, plaintiff was stil hopeful that the FTB was actually

6 operating in good faith, a proposition that, as noted throughout this complaint, proved to be

7 utterly false.

8 35. 35. Plaintiffis informed and believes, and therefore alleges, that the FTB

9 and defendants nevertheless violated p1aintifts right to privacy in regard to such information by

10 revealing it to third paries and otherwise conducting an investigation in Nevada. and continuin2:

11 to conduct such an investi2:ation. through which the FTB and defendants revealed to third

12 paries personal and confidential information, which plaintiff had every right to expect would

13 not be revealed to such paries.

14 36. 36. Plaintiffis informed and believes, and therefore alleges, that the FTB

'"

15 and defendants' extensive probing and investigation of plaintiff, including their actions both

16 occurng within Nevada and directed to Nevada from Californa, were performed. and continue

17 to be oerformed. with the intent to harass, anoy, vex, embarass and intimidate plaintiff such

18 that he would eventually enter into a settlement with the FTB concernng his residency durng

19 the disputed time periods and the taxes and penalties allegedly owed. Such conduct by the FTB

20 and defendants did in fact. and continues to. harass, anoy, vex and embarass Hyatt, and

21 syphon his time and energies from the productive work in which he is engaged.

22 37. 37. Plaintiff is informed and believes, and therefore alleges, that the FTB

23 and defendants through their investigative actions, and in paricular the maner in which they

24 were cared out in Nevada, intentionally intrded. and continues to intentionallv intrde. into

25 the solitude and seclusion which plaintiff had specifically sought by moving to Nevada. The

26 intrsion by the FTB and defendants was such that any reasonable person, including plaintiff,

27 would find highly offensive.

28
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1 38. 38. As a direct, proximate, and foreseeable result ofthe FTB and

2 defendants' aforementioned invasion of plaintiff's privacy, plaintiff has suffered actual and

3 consequential damages in a total amount in excess of$10,000.

4 39. 39. Plaintiff is informed and believes, and therefore alleges, that said

5 invasion of plaintiff's privacy was intentional, malicious, and oppressive in that such invasion

6 was despicable conduct by the FTB and defendants entered into with a wilful and conscious

7 disregard of plaintiff's rights, and the efficacious intent to cause him injur. Plaintiffis

8 therefore entitled to an award of puntive damages against the FTB and defendants in an amount

9 sufficient to satisfy the puroses for which such damages are awarded.

10 Claim for Attornevs' Fees as Soecial Damages Pursuant to NRCP 9 (g)

11 40. Plaintiff was drawn into the FTB's audit without choice and as an innocent oarv.

12 As such. olaintiffhad everv right to exoect that the FTB's demand for an audit would be

13 orocessed in good faith. according to the law and the facts. Instead. he was subjected to. and

14 continues to be subjected to. a determined and malicious bad-faith attemot to extort monev from

15 olaintiffunder abuse and betraval ofthe FTB's lawful taxing oowers. The FTB's fraudulent and

16 oooressive scheme includes the intimidating imoosition of enormous. indefensible "fraud

17 oenaltv" assessments designed to force olaintiff to vield to a major comolOmise or suffer

18 significant financial and reoutationa1 destruction. The threatened (and consummated) tortious

19 actions included the outrageous1v intrusive invasion of his orivacv. as aforesaid. and the

20 oublicitv oforivate facts that were exoresslv extracted from olaintiffunder false oromises of

21 strct confidentialitv. Plaintiff reoeatedlv relied on these oromises to his extreme and oermanent

22 detrment.

23 41. Plaintiff was forced to disclose his orivate documents and information with the

24 FTB under the duress of the FTB'sunauestioned oowers. but did so with the exoectancv of a

25 forthrght. lawful audit. Instead. olaintiffbecame the intended victim of the FTB. thus forcing

26 olaintiffto either: (1) succumb to tortious acts that would unlawfullv deorive him oermanentlv

27 of his hard-eared oersonal orooertv and right not to have his orivacv invaded bv the oub1ication

28

16 Delta View comparson of file:/ /M:/H A TTPDF /Pleadings/Second Amended

Complaint/02-20-06 First amended Comp1aint.doc and fie://M:/HATTPDF/Pleadings/Second
Amended Complaint/032406 v12 PCB second amended complaintPCB.DOC. Performed onRA002226



1 of his confidentiaL. Drivate facts as aforesaid: or (2) fiiit the FTB throuii the onlv means

2 available. to wit: the emDlovrent of teams ofle2:al and Drofessional eXDerts to vi2:orouslv

3 defend himself in the audits and the continuin2: California tax Droceedin2:s.

4 42. It was hiiilv foreseeable to the FTB that. absent the success of its scheme to

5 unlawfullv deDrive Dlaintiff of his DfoDertv throu2:h such acts of intimidation as the destrction

6 of his Drivacv and the imDosition ofhu2:e "fraud" Denalties. as aforesaid. Dlaintifts onlv

7 alternative was to vi2:orouslv defend himself in the audits and the continuin2: California tax

8 Droceedin2:s. This reauired the emDlovrent of a team of attornevs and other eXDerts. The

9 resultin2: attornevs' fees and other Drofessional fees which Dlaintiffhas incurred. and continues

10 to incur. were Droximatelv and directlv caused and necessitated bv the FTB's course of tortious 

11 behavior.

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

43. Plaintifts incurence of attornevs' fees and other Drofessional fees are hi2:h1v

foreseeable dama2:es resultin2: directlv from the FTB's tortious conduct a2:ainst Dlaintiffin

Dursuit of unlawful obiectives. Plaintifts alternatives were to do nothin2: and be vanouished bv

the overwhelmin2: Dower and resources of a tenacious and corrDt FTB. or vi2:orous1v defend

himself in the audits and the continuin2: California tax Droceedin2:s. Plaintiff therefore claims.

as sDecial dama2:es. his attornevs' fees in an amount in excess of$10.000.00. the total amount

thereof to be moved accordin2: to the evidence at tral.

THIR CAUSE OF ACTION

(For Invasion of 
Privacy - Unreasonable Publicity Given

To Private Facts). Includin2: Publicitv Given to Matters Protected

Under the ConceDt of Informational Privacv)

44. 10. Plaintiffrealleges and incorporates herein by reference each and

every allegation contained in paragraphs 1 through 27, 29 through 31, and 31 though 37,11

above, as though set forth herein verbatim.

45. 41. As set forth above, plaintiff revealed to the FTB highly personal and

confdential information at the request of the FTB as an ostensible par of its audit and
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1 investigation into plaintifts residency durng the disputed time periods. therebv creatin!! a

2 confidential relationshiD in which the FTB was reQuired not to disclose Hvatt's hiw1v Dersona1

3 and confidential information. Plaintiff had a reasonable expectation that said information would

4 be kept confidential and not revealed to third paries and the FTB and defendants knew and

5 understood that said information was to be kept confidential and not revealed to third paries.

6 46. 12. The FTB and defendants, without necessity or justification,

7 nevertheless disclosed to third paries. and continue to disclose to third Daries. in Nevada

8 certain ofplaintifts personal and confidential information which had been cooperatively

9 disclosed to the FTB by plaintiff only for the puroses of facilitating the FTB's legitimate

10 auditing and investigative efforts. or which the FTB had aCQuired via other means but was

11 reQuired bv its own rules and rein1ations or state law not to disclose to third Daries.

12 47. 13. As a direct, proximate, and foreseeable result of the FTB's

13 aforementioned invasion ofplaintifts privacy, plaintiff has suffered actual and consequential

14 damages in a total amount in excess of $10,000.

15 48. 11. Plaintiff is informed and believes, and therefore alleges, that said

'" 16 invasion of p1aintifts privacy was intentional, malicious, and oppressive in that such invasion

17 constituted despicable conduct by the FTB and defendants entered into with a wilful and

18 conscious disregard of the rights of plaintiff. Plaintiff is therefore entitled to an award of

19 puntive or exemplar damages in an amount sufficient to satisfy the puroses for which such

20 damages are awarded.

21 Claim for Attornevs' Fees as SDecial Dama!!es Pursuant to NRCP 9 (!!)

22 49. Plaintiff was drawn into the FTB's audit without choice and as an innocent DarV.

23 As such. Dlaintiffhad everv riwt to eXDect that the FTB's demand for an audit would be

24 orocessed in !!ood faith. accordin!! to the law and the facts. Instead. he was subiected to. and

25 continues to be subiected to. a determined and malicious bad-faith attemDt to extort monev from

26 Dlaintiffunder abuse and betrava1 of the FTB's lawful taxin!! Dowers. The FTB's fraudulent and

27 oDoressive scheme includes the intimidatin!! imDosition of enormous. indefensible "fraud

28
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1 Denaltv" assessments desiimed to force Dlaintiffto vield to a maior comOfomise or suffer

2 sÜmificant financial and reDutational destrction. The threatened (and consummated) tortious

3 actions included the outraiieouslv intrusive invasion of his Drivacv. as aforesaid. and the

4 Dublicitv ofDrivate facts that were eXDresslv extracted from Dlaintiffunder false Dromises of

5 strict confidentialitv. Plaintiff reDeatedlv relied on these Dromises to his extreme and Dermanent

6 detriment.

7 50. Plaintiff was forced to disclose his Drivate documents and information with the

8 FTB under the duress of the FTB's unQuestioned Dowers. but did so with the eXDectancv ofa

9 forthriiht. lawful audit. Instead. Dlaintiffbecame the intended victim ofthe FTB. thus forcinii

10 D1aintiffto either: (1) succumb to tortious acts that would unlawfully deDrive him Dermanentlv

11 of his hard-eared Dersonal DroDertv and riiiht not to have his Drivacv invaded bv the Dublication

of his confidentiaL Drivate facts as aforesaid: or (2) fiiiht the FTB throuiih the onlv means

13 available. to wit: the emDlovrent of teams of1eiial and Drofessional eXDerts to viiiorouslv

14 defend himself in the audits and the continuinii California tax Ofoceediniis.

15 51. It was hiiilv foreseeable to the FTB that. absent the success of its scheme to

16 un1awfullv deDrive Dlaintiff of his DroDertv throuiih such acts of intimidation as the destrction

17 of his Drivacv and the imDosition ofhuiie "fraud" Denalties. as aforesaid.D1aintiffs onlv

18 alternative was to viiiorous1v defend himself in the audits and thecontinuinii California tax

19 Droceediniis. This reQuired the emDlovrent of a team of attornevs and other eXDerts. The

20 resultinii attornevs' fees and other orofessional fees which Dlaintiffhas incurred. and continues

21 to incur. were Droximatelv and directlv caused and necessitated bv the FTB's course of tortious 

22. behavior.

23 52. Plaintiffs incurence of attornevs' fees and other orofessiona1 fees are hiiihlv

24 foreseeable damaiies resultinii directlv from the FTB's tortious conduct aiiainst D1aintiffin

25 Dursuit of unlawful obiectives. Plaintiffs alternatives were to do nothinii and be vanQuished bv

26 the overwhelminii Dower and resources of a tenacious and COrrDt FTB. or viiiorouslv defend

27 himself in the audits and the continuinii California tax Droceediniis. Plaintiff therefore claims.

28
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as soecia1 damaiæs. his attornevs' fees in an amount in excess of $10.000.00. thetotal amount

thereof to be moved accordim! to the evidence at triaL.

FOURTH CAUSE OF ACTION

(For Invasion of Privacy- Casting Plaintiff in a

False Light)

53. #:P1aintiffrealleges and incorporates herein by reference each and every

allegation contained in paragraphs 1 through 27,29 through 31,34 through 37, and 41 and

4i& above, as if set forth herein verbatim.

54. 46. By conducting interviews and interrogations of Nevada residents and

by issuing unauthorized "Demands to Furish Information" as par oftheir investigation in

Nevada ofp1aintifts residency, the FTB and defendants invaded plaintifts right to privacy by

stating or insinuating to said Nevada residents that plaintiff was under investigation in

Californa, thereby falsely portaying plaintiff as having engaged in illegal and immoral

conduct, and decidedly casting p1aintifts character in a false light.

55. 17. The FTB and defendants' conduct in publicizing its investigation of

plaintiff cast plaintiff in a false light in the public eye, thereby adversely compromising the

attitude of those who know or would, in reasonable likelihood, come to know Gil Hyatt because

of the natue and scope of his work. Such publicity of the investigation was offensive and

objectionable to plaintiff and was cared out for other than honorable, lawful, or reasonable

puroses. Said conduct by the FTB and the defendants was calculated to har, vex, anoy and

intimidate plaintiff, and was not only offensive and embarassing to plaintiff, but would have

been equally so to any reasonable person of ordinar sensibilities similarly situated, as the

conduct could only serve to damage plaintifts reputation.

56. 48. As a direct, proximate, and foreseeable result ofthe FTB and

defendants' aforementioned invasion ofplaintifts privacy, plaintiff has suffered actual and

consequential damages in a total amount in excess of $10,000.
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1 57. 49. Plaintiff is informed and believes, and therefore alleges, that said

2 invasion of plaintiff's privacy was intentional, malicious, and oppressive in that such invasion of

3 privacy was despicable conduct by the FTB and defendants, entered into with a wilful and

4 conscious disregard of the rights of plaintiff. Plaintiffis therefore entitled to an award of
i

5 exemplar or puntive damages in an amount sufficient to satisfy the purposes for which such

6 damages are awarded.

7 Claim for Attornevs' Fees as SDecial DamaileS Pursuant to NRCP 9 (Q:)

8

9

10

11

12

13

14

15

16

17

18

19

20

Plaintiff was drawn into the FTB's audit without choice and as an innocent58.

DarV. As such. Dlaintiffhad everv riQ:ht to eXDect that the FTB's demand for an audit would be

Drocessed in Q:ood faith. accordinQ: to the law and the facts. Instead. he was subiected to. and

continues to be subiected to. a determined and malicious bad-faith attemDt to extort monev from

Dlaintiffunder abuse and betraval of the FTB's lawful taxinQ: Dowers. The FTB's fraudulent and

oDoressive scheme includes the intimidatinQ: imDosition of enormous. indefensible "fraud

Denaltv" assessments desiimed to force Dlaintiffto vield to a maior comDromise or suffer

siimificant financial and reDutational destrction. The threatened (and consummated) tortious

actions included the outraQ:eouslv intrusive invasion of his Drivacv. as aforesaid. and the

Dublicitv ofDrivate facts that were exoresslv extracted from Dlaintiffunder false Dromises of

strict confidentialitv. Plaintiff reDeatedlv relied on these Dromises to his extreme and Dermanent

detrment.

59. Plaintiff was forced to disclose his Drivate documents and information with the

21 FTB under the duress of the FTB's unauestioned Dowers. but did so with the eXDectancv of a

22 forthrQ:ht. lawful audit. Instead. Dlaintiffbecame the intended victim of the FTB. thus forcinQ:

23 Dlaintiffto either: (1) succumb to tortious acts that would unlawfullv deDrive him Dermanentlv

24 of his hard-eared Dersonal oroDertv and riimt not to have his Drivacv invaded bv the Dublication

25 of his confidentiaL Drivate facts as aforesaid: or (2) fiimt the FTB throuim the onlv means

26 available. to wit: the emDlovrent of teams ofleQ:al and Drofessional eXDerts to viQ:orouslv

27 defend himself in the audits and the continuinQ: California tax oroceedinQ:s.

28
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1 60. It was hicl1v foreseeable to the FTB that. absent the success of its scheme to

2 un1awfullv deDrive Dlaintiff of his DroDertv through such acts of intimidation as the destruction

3 of his Drivacv and the imDosition of huge "fraud" Dena1ties. as aforesaid. D1aintiff's onlv

4 alternative was to vigorouslv defend himself in the audits and the continuing California tax

5 moceedings. This reauired the emD10vrent of a team of attornevs and other eXDerts. The

6 resulting attornevs' fees and other mofessional fees which Dlaintiffhas incured. and continues

7 to incur. were moximatelv and directlv caused and necessitated bv the FTB's course oftortious

8 behavior.

9 61. Plaintiff's incurence of attornevs' fees and other Drofessional fees are high1v

10 foreseeable damages resulting directlv from the FTB's tortious conduct against Dlaintiffin

11 Dursuit of unlawful obiectives. Plaintiff's alternatives were to do nothing and be vanauished bv

12 the overwhelming Dower and resources of a tenacious and COITDt FTB. or vigorous1v defend

13 himself in the audits and the continuing California tax Droceedings. Plaintiff therefore claims.

14 as sDecial damages. his attornevs' fees in an amount in excess of$10.000.00. the total amount

thereofto be moved according to the evidence at tral.

16

17

18

19

20

21

22

23

24

25

26

27

28

FIFTH CAUSE OF ACTION

(For the Tort of Outrage)

62. 50. Plaintiff realleges and incorporates herein by reference each and

every allegation contained in paragraphs 1 through 27,29 tl1ough 31,34 tl1ough 37,41 and 42,

and 46 and 47 ,a above, as if set forth herein verbatim.

63. 51. The clandestine and reprehensible maner in which the FTB and

defendants cared out their investigation in Nevada of plaintiff's Nevada residency under the

cloak of authority from the State of Californa, but without permission from the State of Nevada,

and the FTB and defendants' apparentclear intent to continue to investigate and assess plaintiff

staggeringly high Californa state income taxes, interest, and penalties for the entire year of

1992 - and possibly continuing into futue years - despite the FTB's own finding that

plaintiff was a Nevada resident at least as of April of 1992, was, and continues to be, extreme,
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1 oppressive and outrageous conduct. The FTB has, in every sense, sought to hold plaintiff

2 hostage in Californa, disdaining and abandoning all reason in its reprehensible, all-out effort to

3 extort signficant amounts of plaintiff's income without a basis in law or fact. Plaintiff is

4 informed and believes, and therefore alleges, that the FTB and defendants cared out their

5 investigation in Nevada for the ostensible purose of seeking trth concernng his place of

6 residency, but the tre purose of which was. and continue to be. to so harass, anoy, embarass,

7 and intimidate plaintiff, and to cause him such severe emotional distress and worr as to coerce

8 him into paying signficant sums to the FTB irrespective of his demonstrably bona fide

9 residence in Nevada throughout the disputed periods. As a result of such extremely outrageous

10 and oppressive conduct on the par ofthe FTB and defendants, plaintiff has indeed suffered fear,

11 gref, humiliation, embarassment, anger, and a strong sense of outrage that any honest and

12 reasonably sensitive person would feel if subjected to equivalent unelenting, outrageous

13 personal threats and insults by such powerful and determined adversaries.

14 64. 52. As a direct, proximate, and foreseeable result of the FTB and

15 defendants' aforementioned extreme, unelenting, and outrageous conduct, p1aintiffhas suffered

16 actual and consequential damages in a total amount in excess of$10,000.

17 65. 53. Plaintiff is informed and believes, and therefore alleges, that said

18 extreme, unelenting, and outrageous conduct was intentional, malicious, and oppressive in that

19 it was despicable conduct by the FTB and defendants, entered into with a wilful and conscious

20 disregard of plaintiff's rights. Plaintiff is therefore entitled to an award of exemplar or puntive

21 damages in an amount sufficient to satisfy the puroses for which such damages are awarded.

22 Claim for Attornevs' Fees as Soecia1 DamaQes Pursuant to NRCP 9 (Q)

23 66. Plaintiff was drawn into the FTB's audit without choice and as an innocent oarv.

24 As such. olaintiffhad everv riclt to exoect that the FTB's demand for an audit would be

25 orocessed in Qood faith. accordinQ to the law and the facts. Instead. he was subiected to. and

26 continues to be subiected to. a determined and malicious bad-faith attemot to extort monev from

27 olaintiffunder abuse and betrava1 ofthe FTB's lawful taxinQ oowers. The FTB's fraudulent and

28
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1 oDoressive scheme includes the intimidatinl! imDosition of enormous. indefensible "fraud

2 Denaltv" assessments desÜmed to force D1aintiffto vield to a maior comDromise or suffer

3 siimificant financial and reDutational destrction. The threatened (and consummated) tortious

4 actions included the outral!eouslv intrsive invasion of his Drivacv. as aforesaid. and the

5 Dublicitv ofDrivate facts that were eXDresslv extracted from D1aintiffunder false oromises of

6 strct confidentia1itv. Plaintiff reDeatedlv relied on these oromises to his extreme and Dermanent

7 detriment.

8 67. Plaintiff was forced to disclose his Drivate documents and information with the

9 FTB under the duress of the FTB's unQuestioned Dowers. but did so with the eXDectancv of a

10 forthrl!ht. lawful audit. Instead. D1aintiffbecame the intended victim of the FTB. thus forcinl!

11 Dlaintiffto either: (1) succumb to tortious acts that would unlawfullv deDrive him Dermanentlv

12 of his hard-eared Dersonal oroDertv and ril!ht not to have his Drivacv invaded bv the Dublication

13 of his confidentiaL. Drivate facts as aforesaid: or (2) fil!ht the FTB throul!h the onlv means

14 available. to wit: the emDlovrent of teams oflel!al and orofessional eXDerts to vil!orouslv

15 defend himself in the audits and the continuinl! California tax oroceedinl!s.

16 68. It was hil!lv foreseeable to the FTB that. absent the success of its scheme to

17 unlawfullv deDrive Dlaintiff of his oroDertv throul!h such acts of intimidation as the destrction

18 of his Drivacv and the imDosition ofhul!e "fraud" Denalties. as aforesaid. Dlaintif:ls onlv

19 alternative was to vil!orouslv defend himself in the audits and the continuinl! California tax

20 oroceedinl!s. This reQuired the emDlovrent of a team of attornevs and other eXDerts. The

21 resultinl! attornevs' fees and other Drofessional fees which D1aintiffhas incurred. and continues

22 to incur. were Droximatelv and directlv caused and necessitated bv the FTB's course oftortious

23 behavior.

24 69. P1aintif:ls incurence of attornevs' fees and other Drofessiona1 fees are hil!hlv

25 foreseeable damal!es resultinl! directlv from the FTB's tortious conduct al!ainst D1aintiffin

26 Dursuit of unlawful obiectives. P1aintif:ls alternatives were to do nothinl! and be vanQuished bv

27 the overwhelminl! Dower and resources of a tenacious and COllDt FTB. or vil!orouslv defend

28 himself in the audits and the continuinl! Californa tax Droceedinl!s. Plaintiff therefore claims.
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1 as soecial damal!es. his attornevs' fees in an amount in excess of$10.000.00. the total amount

2 thereof to be moved accordinl! to the evidence at tral.

3 SIXTH CAUSE OF ACTION
4 (For Abuse of Process)

5 70. 54. Plaintiff realleges and incorporates herein by reference each and

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

every allegation contained in paragraphs 1 through 27, 29 thmugh 31, 34 through 37, 41 and 42,

46 an 47, and 51 and 53,~ above, as if set forth herein verbatim.

71. 55. Despite p1aintifts ongoing effort, both personally and through his

professional representatives, to reasonably provide the FTB with every form of information it

requested in order to convince the FTB that plaintiff has been a bona fide resident ofthe State of

Nevada since September 26, 1991, the FTB has wilfully sought to extort vast sums of money

from plaintiffthrough administrative proceedings unelated to the legitimate taxing puroses for

which the FTB is empowered to act as an agency of the governent of the State of Californa;

said administrative proceedings have been lawlessly and abusively directed into the State of

Nevada through means of administrative "quasi-subpoenas" that have been unlawfully utilized

in the attempt to extort money from plaintiff as aforesaid.

72. 56. The FTB, without authorization from any Nevada cour or

governental agency, directed facially authoritative "DEMA(SJ TO FURSH

INORMTION," also referred to herein by plaintiff as "quasi-subpoenas," to varous Nevada

residents, professionals and businesses, requiring specific information about plaintiff. The

21 , aforesaid "Demands" constituted an actionable abuse of process with respect to plaintiff for the

22

23

24

25

26

27

28

following reasons:

(a) Despite the fact that each such "Demand" was without force oflaw, they

were specifically represented to be "Authorized by Californa Revenue & Taxation Code

Section 19504 (formerly 19254 (a) and 26423 (a)(J)," sent out by the State of Californa,

Franchise Tax Board on behalf of "The People of the State of Californa" to each specific

recipient, and were prominently identified as relating to "In the Matter of Gilbert P. Hyatt;"
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1 Plaintiff was also identified by his social securty number, and in certain instances by his actual

2 home address in violation of express promises of confidentiality by the FTB; although the

3 aforesaid "Derrands" were not directed to plaintiff, the perversion of administrative process

4 which they represented was motivated by the intent to make plaintiff both the target and the

5 victim of the ilicit documents;

6 (b) Each such "Demand" was unlawfully used in order to fuher the effort to

7 extort monies from plaintiff that could not be lawfully and constitutionally assessed and

8 collected because plaintiff was a bona fide resident of Nevada throughout the periods of time

9 the FTB has sought to collect taxes from him, and plaintiff has not generated any Californa

10 income durng any of the pertinent time periods;

11 (c) Each such "Demand" was submitted to Nevada residents, professionals and

12 businesses for the ulterior purose of coercing plaintiff into paying extortionate sums of money

13 to the PTB without factual or constitutional justification, and without the intent or prospect of

14 resolving any legal dispute; indeed, as noted above, many ofthe "Demands" were used as

15 vehicles for publicly violating express promises of confidentiality by the FTB, thus adding to

16 the pressure and aniety felt by plaintiff as intended by the PTB in fuherance of its unlawful

17 scheme;

18 (d) Although the FTB was allegedly investigating plaintiff for the audit years

19 1991 and 1992, such audits were and are a "sham" asserted for the puroses of attempting to

20 extort non-owed monies from plaintiff, as demonstrated by the fact that several of the

21 "Demands" indicated that they were issued to secure information (about plaintiff) "for

22 investigation, audit or collection puroses pertaining to the above-named taxpayer for the years

23 indicated," and then proceeded to demand information pertaining to the years 1993, 1994, and

24 1995 "to present;"

25 (e) Sheila Cox, a tax auditor for the FTB who has invested hundreds of hours in

26 attempting to gain unlawful access to p1aintifts wallet through means of extortion, was the

27 "Authorized Representative" who issued these abusive, deceptive and outrageous "Demands;"

28 and each of the "Demands" or quasi-subpoenas constituted legal or administrative process
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1 targeting plaintiffthat was not proper in the regular conduct ofthe FTB's administrative

2 proceedings against plaintiff;

3 (f) That each "Demand" was selectively, deliberately and calculatingly issued to

4 Nevada recipients who Sheila Cox and the FTB thought would most likely respond to the

5 authoritative natue and language of the documents, as opposed to coureous letters of inquiry

6 that tax auditors and the FTB sent to certain governental agencies and officials who were

7 viewed as potential sources of criticism or trouble if confronted with the deceptive attempt to

8 exact sensitive information from them through means of facially coercive documents purorting

9 to have extraterrtorial effect based upon the authority of Californa law;

10 (g) In conjunction with and in addition to the issuance ofthe aforesaid

11 "Demands," and the personal, investigative forays into Nevada by FTB agents, as detailed

12 above, a representative ofthe FTB, Ana Jovanovich, stated to plaintifts tax counsel, Eugene

13 Cowan, Esq., that at this "stage" of the proceedings, these types of disputes involving wealthy

14 or well-known taxpayers over their contested assessments almost always settle because these

15 taxpayers do not want to risk having their personal financial information being made public,

16 thus the "suggestion" by Ms. Jovanovich concernng settlement was made with the implied

17 threat that the FTB would release highly confidential financial information concernng plaintiff

18 ifhe refused to settle, another deceptive and improper abuse ofthe proceedings instigated by the

19 FTB to coerce settlement by plaintiff;

20 (h) In conjunction with and in addition to the issuance of the aforesaid

21 "Demands" and the other improper methods of exerting coercive pressure on plaintiff to pay the

22 FTB money which it has sought to secure by extortion, and without justification in law or

23 equity, the FTB compounded its abuse of its administrative powers by assessing plaintiff huge

24 penalties based on patently false and frvolous accusations, including but not limited to, the

25 concealment of assets to avoid taxes, plus the outrageous contention that plaintiff was

26 fraudulently claiming Nevada residency;

27 (i) The FTB and Sheila Cox knew that they had no authority to issue

28 "DEMAN(SJ TO FURSH INORMTION" to any Nevada resident, business or entity,
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1 and that it was a gross abuse of Section 19504 ofthe Californa Revenue and Taxation Code,

2 under which the aforesaid "Demands" were purortedly authorized; that the aforesaid section of

3 the Californa Revenue and Taxation Code contains no provision that remotely purorts to

4 empower or authorize the FTB to issue such facially coercive documents to residents and

5 citizens of Nevada in Nevada; and despite knowing that it was highly improper and unlawful to

6 attempt to deceive Nevada citizens and businesses into believing that they were under a

7 compulsion to respond to the "Demands" under pain of some type of puntive consequences,

8 Sheila Cox and the FTB nevertheless deliberately and calculatingly abused the process

9 authorized by the aforesaid section of the California Revenue and Taxation Code in order to

10 promote their attempts to extort money from plaintiff;

11 G) From the outset, the determination by Sheila Cox and the FTB to utilize the

12 "DEMA(S) TO FURSH INORMTION" in Nevada, constituted a deliberate, unlawful,

13 and despicable decision to embark on a course of concealment in the effort to produce material,

14 information, pressure and sources of distortion that would culminate in a combination of

15 sufficient strength and adversity to force plaintiffto yield to the FTB's extortionate demands for

16 money; and the course of concealment consisted of concealing from plaintiff the fact that the

17 aforesaid "Demands" were being sent to Nevada residents, professional persons and businesses,

18 and in hiding from the recipients of the "Demands" the fact that despite their stated support in

19 Californa law, the documents had no such support and were deceitful and bogus documents;

20 and

21 (k) The FTB fuher abused its legal, administrative process by issuing the bogus

22 quasi-subpoenas to Nevada residents, professionals, and businesses without providing plaintiff

23 with notice of such discovery as required by the due process clause of Aricle 1, Section 8 of the

24 Nevada Constitution and the applicable Nevada Rules of Civil Procedure.

25 73. 57. As a direct, proximate and foreseeable result ofthe FTB and

26 defendants' intentional and malicious abuse ofthe administrative processes, which the FTB

27 initiated and unelentingly pursued against plaintiff, as aforesaid, plaintiff has suffered actual

28
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1 and consequential damages, including but not limited to fear, aniety, mental and emotional

2 distress in an amount in excess of$10,000.

3 74. 58. Plaintiffis informed and reasonably believes, and therefore alleges,

4 that said abuse of the administrative processes initiated and pursued against plaintiff was wilful,

5 intentional, malicious and oppressive in that it represented a deliberate effort to unlawfully

6 extort substantial sums of money from plaintiff that could not be remotely justified by any

7 honorable effort within the puriew of the powers conferred upon the FTB by the State of

8 California relating to all aspects oftaxation, including the powers of investigation, assessment

9 and collection. Plaintiff is therefore entitled to an award of exemplary or puntive damages in

10 an amount sufficient to satisfy the puroses for which such damages are awarded.

11 Claim for Attornevs' Fees as SDecial Damal!es Pursuant to NRCP 9 (l!)

12 75. Plaintiff was drawn into the FTB's audit without choice and as an innocent DarV.

13 As such. D1aintiffhad everv ril!ht to eXDect that the FTB's demand for an audit would be

14 Drocessed in l!ood faith. accordinl! to the law and the facts. Instead. he was subiected to. and

15 continues to be subiected to. a determined and malicious bad-faith attemDt to extort monev from

16 Dlaintiffunder abuse and betraval oftheFTB's lawful taxinl! Dowers. The FTB's fraudulent and

17 oDoressive scheme includes the intimidatinl! imDosition of enormous. indefensible "fraud

18 Denaltv" assessments desiiied to force Dlaintiffto vield to a maim comoromise or suffer

19 siiiificant financial and reDutational destrction. The threatened (and consummated) tortious

20 actions included the outral!eouslv intrusive invasion of his Drivacv. as aforesaid. and the

21 Dublicitv ofDrivate facts that were eXDresslv extracted from Dlaintiffunder false Dromises of

22 strct confidentia1itv. Plaintiff reDeatedlv relied on these oromises to his extreme and Dermanent

23 detrment.

24 76. Plaintiff was forced to disclose his Drivate documents and information with the

25 FTB under the duress of the FTB's unauestioned Dowers. but did so with the eXDectancv of a

26 forthrl!ht. lawful audit. Instead. Dlaintiffbecame the intended victim of the FTB. thus forcinl!

27 D1aintiffto either: (1) succumb to tortious acts that would unlawfullv deDrive him Dermanentlv

28
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1 of his hard-eared oersonal orooertv and riclt not to have his orivacv invaded bv the oublication

2 of his confidentiaL orivate facts as aforesaid: or (2) fil2ht the FTB throucl the onlv means

3 available. to wit: the emo10vrent of teams oflel2al and orofessional exoerts to vil2orouslv

4 defend himself in the audits and the continuinl2 California tax oroceedinl2s.

5 77. It was hicllv foreseeable to the FTB that. absent the success of its scheme to

6 unlawfullv deorive olaintiff of his orooertv throul2h such acts of intimidation as the destruction

7 of his orivacv and the imoosition ofhul2e "fraud" oenalties. as aforesaid. olaintiff's onlv

8 alternative was to vil2orouslv defend himself in the audits and the continuinl2 California tax

9 oroceedinl2s. This reauired the emolovrent of a team of attornevs and other exoerts. The

10 resultinl2 attornevs' fees and other orofessional fees which olaintiffhas incured. and continues

11 to incur. were oroximatelv and directlv caused and necessitated bv the FTB's course oftortious

12 behavior.

13 78. Plaintiff's incurence of attornevs' fees and other orofessional fees are hil2hlv

14 foreseeable damaæs resultinl2 directlv from the FTB's tortious conduct al2ainst olaintiffin

15 oursuit of unlawful obiectives. Plaintiff's alternatives were to do nothinl2 and be vanauished bv

16 the overwhelminl2 Dower and resources of a tenacious and corrot FTB. or vil2orouslv defend

17 himself in the audits and the continuinl2California tax oroceedinl2s. Plaintifftherefore claims.

18 as soecia1 damaæs. his attornevs' fees in an amount in excess of $10.000.00. the total amount

19 thereof to be oroved accordinl2 to the evidence at triaL.

20 SEVENTH CAUSE OF ACTION21 (For Fraud)
22

79. 59. Plaintiffrea11eges and incorporates herein by reference each and

23

24

25

26

27

28

every allegation contained in paragraphs 1 through 27,29 through 31,34 through 37, 11 and 42,

46 and 47, 51 and 53,54 through 56, including subparagraphs (a) through (k) of the latter

paragraph,~ above, as if set forth herein verbatim.

80. 60. Plaintiff, who prior to September 26, 1991 had been a long-standing

resident and taxpayer of the State of Californa, placed trst and confidence in the bona fides of
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1 the FTB as the taxing authority of the State of Californa when the FTB first contacted him on

2 or about June 1993 regarding the 1991 audit of his Californa tax obligation; by the time of this

3 first contact, plaintiff had become a recognized and prominent force in the computer electronics

4 industr, and he was vitally interested in maintaining both his personal and business securty, as

5 well as the integrty of his reputation as a highly successful inventor and owner and licensor of

6 signficantly valuable patents.

7 81. 61. Durng the course of seeking information and documents relating to

8 the 1991 "audit," and repeatedly thereafter, the FTB absolutely promised to (i) conduct an

9 unbiased. ¡mod faith audit and (ii) maintain in the strctest of confidence, varous aspects of

10 plaintiff's circumstances, including, but not limited to, his personal home address and his

11 business and financial transactions and status; and plaintiff's professional representatives took

12 special measures to maintain the confidentiality of plaintiff's affairs, including and especially

13 obtaining solemn commitments from PTB agents to maintain in the strctest of confidence

14 (assured by supposedly secure arangements) all of plaintiff's confidential information and

15 documents; and the said confidential information and documents were given to the FTB in

16 retu for its solemn guarantees and assurances of confidentiality, as aforesaid. therebv creatinii

17 a confidential relationshio in which the FTB was reauired not to disclose Hvatt's hiiihlv

18 oersonal and confidential information.

19 82. 62. Despite the aforesaid assurances and representations of (i an

20 unbiased. iiood faith audit and (ii confidentiality by the FTB, said assurances and

21 representations were false, and the FTB knew they were false or believed they were false, or

22 were without a sufficient basis for makng said assurances.and representations. Even as the

23 FTBand its agents were continuing to provide assurances of confidentiality to plaintiff and his

24 professional representatives, and without notice to either, Sheila Cox and the FTB were in the

25 process of sending the bogus "DEMAND(S) TO FURSH INORMTION" to the utility

26 companes in Las Vegas which demonstrated that the aforesaid assurances and representations

27 were false, as the FTB revealed plaintiff's personal home address in Las Vegas, thus makng

28 this highly sensitive and confidential information essentially available to the world through
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1 access to the databases maintained by the utility companes. Specific representative indices of

2 the FTB's fraud include:

3 (a) In a letter by Eugene Cowan, Esq., a tax attorney representing plaintiff, dated

4 November 1, 1993 and addressed to and received by Mr. Marc Shayer of the FTB, Mr. Cowan

5 indicated that he was enclosing a copy of plaintiff's escrow instrctions concernng the purchase

6 of his Las Vegas residence, and that "(p)er our discussion, the address of the Las Vegas home

7 has been deleted." Mr. Cowan ended his letter with the following sentence: "As we discussed,

8 the enclosed materials are highly confidential and we do appreciate your utmost care in

9 maintaining their confidentiality." This letter is contained within the files of the FTB, and the

10 FTB noted in its chronologica11ist of items, the receipt of the aforesaid escrow instrctions with

11 "Address deleted;"

12 (b) In the FTB's records concernng its Residency Audit 1991 of Gilbert P.

13 Hyatt, the following pertinent excerpts of notations exist:

14 (Ii) 2/17/95 - "(Eugene Cowan) wants us to make as few copies as possible,

15 as he is concerned for the privacy of the taxpayer. I (the FTB agent) explained that we wil need

16 copies, as the cases often take a long time to complete and that cases which go to protest can

17 take several years to reso1ve(;)"

18 (ii) 2/21/95 - "LETTER FROM REPRESENTATIVE MIK KERN Earlier

19 document request was transferred to Eugene Cowan due to the sensitive and confdential natue

20 of documentation(;)"

21 (iii) 2/23/95 - "Meeting (between Sheila Cox and) . . . Eugene Cowan. . . Mr.

22 Cowan stressed that the taxpayer is very worred about his privacy and does not wish to give us

23 copies of anything. I (Sheila Cox) discussed with him our Securty and Disclosure policy. He

24 said that the taxpayer is fearful of kidnapping." (sic) This latter reference to "kidnaping" is a

25 fabrication by Sheila Cox in an apparent effort to downplay in the FTB's records, the

26 importance of plaintiff's privacy concerns as those of an eccentrc or paranoid; in reality, the

27 FTB, Sheila Cox and other FTB agents knew that plaintiff had genuine cause for being

28 concerned about industrial espionage and other risks associated with the magntude of plaintiff's
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1 position in the computer electronics industr;

2 (iv) On Februar 28, 1995, Eugene Cowan, Esq. sent a letter to Sheila Cox of

3 the FTB enclosing copies of varous documents. He then stated: "As previously discussed with

4 you and other Franchise Tax Board auditors, all correspondence and materials fushed to the

5 Franchise Tax Board by the taxpayer are highly confidentiaL. It is our understanding that you

6 wil retain these materials in locked facilities with limited access(;)" and

7 (v) 8/31/95 - In a letter sent to Eugene Cowan, Esq. by Sheila Cox on

8 8/31/95 regarding the 1991 audit, Cox stated: "The FTB acknowledges that the taxpayer is a

9 private person who puts a signficant effort into protecting his privacy(;J"

10 (c) Despite the meeting Sheila Cox had with Mr. Cowan on Februar 23, 1995,

11 and Mr. Cowan's expression of plaintiff's concern for his privacy, and the explanation by Cox

12 of the FTB's strngent Securty and Disclosure policy (the violation of which may subject the

13 offending FTB employee to criminal sanctions or termination); and despite Mr. Cowan's letter

14 to Sheila Cox of February 28, 1995, discussing the highly confidential nature of "all

15 correspondence and materials fushed to the Franchise Tax Board" and his and plaintiff's

16 "understanding that you wil retain these materials in locked facilities with limited access"

17 (thereby again underscoring the understanding that all information and documents provided to

18 the FTB would be confidential, including plaintiff's personal residence address), Sheila Cox

19 sent a "DEMA TO FURSH INORMTION" to the Las Vegas utility companes

20 including Southwest Gas Corp., Silver State Disposal Service and Las Vegas V alley Water

21 District, providing each such company with the plaintiff's personal home address, thereby

22 demonstrating disdain for plaintiff, his privacy concerns and the FTB's assurances of

23 confidentiality.

24 83. 63. Plaintiff fuher alleges that from the very beginnng of the FTB's

25 notification to plaintiff and his professional representatives of its intention to audit his 1991

26 Californa taxes, express and implied assurances and representations were made to plaintiff

27 through his representatives, that the audit was to be an objective. unbiased. and ¡mod faith

28 inquiry into the status of his 1991 tax obligation; and that upon information and belief, based on

33 Delta View comparson of fi1e:/ /M:/H A TTPDF /Pleadings/Second Amended

Complaint/02-20-06 First amended Complaint.doc and file:/ /M:/H A TTPDF /Pleadings/Second
Amended Complaint/032406 v12 PCB second amended complaint PCB.DOC. Performed onRA002243



o
V)

1 the FTB's subsequent actions, the aforesaid representations were untre, as the FTB and certain

2 of its agents were determined to share in the highly successful produce of plaintiff's painstakng

3 labor through means of trth-defying extortion. Indications of this aspect of the fraud

4 perpetrated by the FTB include:

5 (a) Despite plaintiff's delivery of copies of documentar evidence of the sale of

6 his Californa residence on October 1, 1991 to his business associate and confidant, Grace Jeng,

7 to the FTB, the FTB has contended that the aforementioned sale was a sham, and therefore

8 evidence of plaintiff's continued Californa residency and his attempt to evade Californa

9 income tax by fraud;

10 (b) Plaintiff supplied evidence to the FTB that he declared his sale, and income

11 and interest derived from the sale of his LaP alma, Californa home on his 1991 income tax

12 retu, factors that were ignored by the FTB as it concluded that since the grant deed on the

13 home was not recorded until June, 1993, the sale was a sham, as aforesaid, and a major basis for

14 assessing fraud penalties against plaintiff as a means of building the pressure for extortion;

15 (c) Plaintiff, aware of his own whereabouts and domicile, alleges that the FTB

16 has no credible evidence, and can indeed provide none, that would indicate that plaintiff

17 continued to own or occupy his former home in La Palma, Californa which he sold to his

18 business associate and confidant, Grace Jeng on October 1, 1991;

19 (d) After declarng plaintiff's sale of his Californa home on October 1, 1991 a

20 "sham," the FTB later declined to compare the much less expensive Californa home with the

21 home plaintiff purchased in Las Vegas, Nevada (a strong indication favoring Nevada residency)

22 stating that: "Statistics (size, cost, etc.) comparng the taxpayer's La Palma home to his Las

23 Vegas home will not be weighed in the determination (ofresidencyJ, as the taxpayer sold the La

24 Palma house on 10/1/91 before he purchased the house in Las Vegas durng April of 1992."

25 (Emphasis added.); and

26 ( e) The FTB' s gamesmanship, ilustrated in par, above, constituted an ongoing

27 misrepresentation of a bona fide audit of plaintiff's 1991 tax year, a factor compounded

28 egregiously by the qu:;si-'subpoenas sent to Nevada residents, professionals and businesses
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1 without prior notice to plaintiff, and concernng which a number of such offcial documents

2 indicated that plaintiff was being investigated from Januar 1995 to the present, all with the

3 intent of defrauding plaintiff into believing that he would owe an enormous tax obligation to the

4 State of California.

5 84. 64. The FTB and its agents intended to induce plaintiff and his

6 professional representatives to act in reliance on the aforesaid false assurances and

7 representations in order to acquire highly sensitive and confidential information from plaintiff

8 and his professional representatives, and place plaintiff in a position where he would be

9 vulnerable to the FTB's plans to extort large sums of money from him. The FTB was keenly

10 aware of the importance plaintiff assigned to his privacy because of the danger of industral

11 espionage and other hazards involving the extreme need for securty in plaintiff's work and

12 place of residence. The FTB also knew that it would not be able to obtain (at least without the

13 uncertain prospects of judicial intervention) the desired information and documents with which

14 to develop colorable, ostensible tax assessments and penalties against plaintiff, without

15 providing plaintiff and his professional representatives with solemn commtments of secure

16 confidentiality.

17 85. 65. Plaintiff, reasonably relying on the truthfulness of the aforesaid

18 assurances and representations by the FTB and its agents, and having no reason to believe that

19 an agency of the State of Californa would misrepresent its commitments and assurances, did

20 agree both personally and through his authorized professional representatives to cooperate with

21 the FTB and provide it with his highly sensitive and confidential information and documents; in

22 fact, plaintiff relied on the false representations and assurances of the FTB and its agents to his

23 extreme detrment.

24 86. 66. Plaintiff's reasonable reliance on the misrepresentations ofthe FTB

25 and its agents, as aforesaid, resulted in great damage to plaintiff, including damage of an extent

26 and natue to be revealed only to the Cour in camera, plus actual and consequential damages,

27 including but not limited to fear, aniety, mental and emotional distress, in a total amount in

28 excess of$10,000.
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1 87. 67. The aforesaid misrepresentations by the FTB and its agents were

2 fraudulent, oppressive and malicious. Plaintiff is therefore entitled to an award of exemplar or

3 puntive damages in an amount sufficient to satisfy the puroses for which such damages are

4 awarded.

Claim for Attornevs' Fees as SDecial Dama!:s Pursuant to NRCP 9 (g)

88. Plaintiff was drawn into the FTB's audit without choice and as an innocent DarV.

As such. Dlaintiffhad everv right to eXDect that the FTB's demand for an audit would be

orocessed in good faith. according to the law and the facts. Instead. he was subiected to. and

continues to be subiected to. a determined and malicious bad-faith attemDt to extort monev from

Dlaintiffunder abuse and betraval of the FTB's lawful taxing Dowers. The FTB's fraudulent and

oDDressive scheme includes the intimidating imDosition of enormous. indefensible "fraud

Denaltv" assessments designed to force Dlaintiffto vield to a maiar comDromise or suffer

significant financial and reDutational destrction. The threatened (and consummated) tortious

actions included the outrageouslv intrusive invasion of his Drivacv. as aforesaid. and the

Dublicitv ofDrivate facts that were eXDresslv extracted from Dlaintiffunder false oromises of

strict confidentialitv. Plaintiff reDeatedlv relied on these oromises to his extreme and Dermanent

detrment.

89. Plaintiff was forced to disclose his Drivate documents and information with the

FTB under the duress of the FTB's unauestioned Dowers. but did so with the eXDectancv of a

forthrirt. lawful audit. Instead. Dlaintiffbecame the intended victim of the FTB. thus forcing

D1aintiffto either: (1) succumb to tortious acts that would unlawfullv deDrive him Dermanentlv

of his hard-earned Dersona1 DroDertv and riirt not to have his Drivacv invaded bv the Dublication

of his confidentiaL. Drivate facts as aforesaid: or (2) fiirt the FTB through the onlv means

available. to wit: the emDlovrent of teams of legal and Drofessiona1 eXDerts to vigorous1v

defend himself in the audits and the continuing Californa tax DlOceedings.

90. It was hiirlv foreseeable to the FTB that. absent the success of its scheme to

unlawfullv deDrive Dlaintiff of his oroDertv through such acts of intimidation as the destruction
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1 of his orivacv and the imoosition of huge "fraud" oenalties. as aforesaid. olaintiff's onlv

2 alternative was to vigorouslv defend himself in the audits and the continuing California tax

3 oroceedings. This reouired the emo10vrent of a team of attornevs and other exoerts. The

4 resulting attornevs' fees and other mofessional fees which olaintiffhas incurred. and continues

5 to incur. were oroximatelv and directlv caused and necessitated bv the FTB's course oftortious

6 behavior.

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

91. Plaintiff's incurence of attornevs' fees and other mofessional fees are high1v

foreseeable damages resulting directlv from the FTB's tortious conduct against olaintiffin

oursuit of unlawful obiectives. Plaintiff's alternatives were to do nothing and be vanouished bv

the overwhelming Dower and resources of a tenacious and cOllot FTB. or vigorouslv defend

himself in the audits and the continuing California tax moceedings. Plaintifftherefore claims.

as soecial damages. his attornevs' fees in an amount in excess of$1O.000.00. the total amount

thereof to be moved according to the evidence at triaL.

EIGHTH CAUSE OF ACTION

(Far NegligeBt 1\lisrepreseBtatiaB)

(For Breach of Confidentialitv - Including Informational

Privacv)

92. 68. Plaintiffrealleges and incorporates herein by reference each and

every allegation contained in paragraphs 1 through 27,29 through 31,34 through 37,41 and 42,

16 and 47,51 and 53,51 through 56, including Glbparagraphs (a) thTough (k) of the latter

paragraph, and 60 thro1:gh 65, above, as if91. above. as thouii set forth herein verbatim.

69. The FTB, in providing plaintiff and his professional røpresentatiyes aSS1:ælces of

stret eonfidøniality with respect to the sensitive and highly confidential informatiOll and

documents it sought to obtain from plaintiff eoneernng, allegedly, its 1991 tax year audit of

plaintiff, as detailed abo'/e, owed a duty to plaintiff to inform him that the FTB, though its

agents, may not have been able to maintain, or othønvise would not maintain, the strct
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u~

1

2

3

4

5

6

7

8

9

10

11

12

eonfidentiality it had promised plaintiff in order to secure confidential information an

documentation from him.

70. Vlen the PTB r6'/ealed to publie sources and thid persons the highly sensitiT/e and

confidential information an doeumentation it had promised to retain ooder eonditions of strct

confidentiality, it breaehed its duty to plaintiff as described in paragraph 68, above.

71. The relationship between the PTB and plaintiff, was in ever sense one of business 

and trst, as plaintiffy;as required to employ professional tax attorneys and accountants in order

to deal with the PTB's demands, and the PTB's interest y;as in determining means and metods

whereby it could secure revenue from plaintiff. Although plaintiff was forced to deal with the

PTB as a matter oflaT,v, it was clear that the asserted purose for the mutual intercourse T,T;as a

determination as to whether plaintiff may have o',';ed additional taxes f'Ûr ea1endar year 1991 for

whieh he had enj oyed the benefits provided to him by the State of Californa. The negotiations
14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

that occured betv;een plaintiff, though his professional represenatives, and the PTB an its

agens, o';er terms under ,-vhich information and doeumentation would be made available to the

PTB ,-vere also par of what must assuredly be vie''ved as a business relationshp.

93. As reoresented in its own manuals and oolicies. to obtain voluntar comoliance

bv a taxoaver to oroduce information reQuested of the taxoaver durinii audits. the FTB seeks to

iiain the trust and confidence of the taxoaver bv oromisinii confidentialitv and fairness.

Moreover. in its oosition as an auditor. the FTB does iiain. both voluntarlv and bv comoulsion

if necessarv. oossession of oersona1 and confidential information concerninii the taxoaver that a

taxoaver would reasonablv exoect to be keot confidential and not disclosed to third oaries. As a

result. a confidential relationshio exists between the FTB and the taxoaver durnii an audit. and

continues to exist so lonii as the FTB maintains oossession of the oersona1 and confidential

information. that olaces a dutv of lovaltv on the FTB to not disclose the hicl1v oersona1 and

confidential information it obtains concernnii the taxoaver.
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1 94. As described above. in return and in reSDonse to the FTB's reDresentations of

2 confidentialitv and fairness durn!! the audits. D1aintiff did reveal to the FTBhi!!h1v Dersonal and

3 confidential information at the reQuest of the FTB as an ostensible Dart of its audits and

4 investi!!ation into Dlaintiff's residencv durin!! the disDuted time Deriods. The FTB. in its

5 Dosition as an auditor. also aCQuired Dersona1 and confidential information concernin!! Dlaintiff

6 via other means. Based on its dutv of lovaltv and confidentialitv in its role as auditor. the FTB

7 was reQuired to act in !!ood faith and with due re!!ard to Dlaintiff's interests of confidentialitv

8 and therebv not disclose to third Daries Dlaintiff's Dersonal and confidential information. The

9 FTB. without necessitv or iustification. nevertheless breached its dutv of lovaltv and

10 confidentialitv bv makin!! disclosures to third Daries. and continuin!! to make disclosures to

11 third Daries. ofDlaintiff's Dersonal and confidential information that the FTB had a dutv not to

12 disclose.

13 95. As a result of such extremelv outra!!eous and oDDressive conduct on the Dart of

14 the FTB. Dlaintiffhas indeed suffered fear. l!ef. humiliation. embarassment. an!!er. and a

15 stron!! sense of outra!!e that anv honest and reasonablv sensitive Derson would feel UDon breach

16 of confidentialitv bv a Dartv in whom trst and confidence has been imDosed based on that

17 Dartv's Dosition.

18 96. 72. As a direct, proximate~ and foreseeable result ofthe FTB's

19 breachaforementioned invasion of duy to plaintiff; as alleged abo'.'e'sDrivacv, plaintiffhas

20 sustained great damage, including damage of an exten and nate to be revealed only to the

21 Cour in ocimora., plussuffered actual and consequential damages, ineluding but not limited to

22 f-ear, aniety, mental and emotional distress, in a total amount in excess of $10,000.

23 97. Plaintiff is informed and believes. and therefore alle!!es. that said breach of

24 confidentialitv bv the FTB was intentionaL. malicious. and oDDressive in that such breach

25 constituted desDicable conduct bv the FTB entered into with a willful and conscious disre!!ard of

26 the ri!!hts of Dlaintif£ Plaintiff is therefore entitled to an award of Dunitive or exemDlarv

27 damaæs in an amount suffcient to satisfv the Durnoses for which such dama!!es are awarded.

28 Claim for Attornevs' Fees as SDecial Dama!!es Pursuant to NRCP 9 (!!)
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1 98. Plaintiff was drawn into the FTB's audit without choice and as an innocent DarV.

2 As such. Dlaintiffhad everv ri£rt to eXDect that the FTB's demand for an audit would be

3 orocessed in good faith. according to the law and the facts. Instead. he was subiected to. and

4 continues to be subiected to. a determined and malicious bad-faith attemDt to extort monev from

5 Dlaintiffunder abuse and betraval of the FTB's 1awfultaxing Dowers. The FTB's fraudulent and

6 oDDressive scheme includes the intimidating imDosition of enormous. indefensible "fraud

7 Denaltv" assessments desÜmed to force D1aintiffto vield to a maiar comoromise or suffer

8 significant financial and reDutational destrction. The threatened (and consummated) tortious

9 actions included the outrageouslv intrusive invasion of his Drivacv and breach of confidentialitv.

10 as aforesaid. and the Dub1icitv ofDrivate facts that were eXDresslv extracted from Dlaintiffunder

11 false Dromises of strict confidentialitv. Plaintiff reDeatedlv relied on these Dromises to his

extreme and Dermanent detrment.

13 99. Plaintiff was forced to disclose his Drivate documents and information with the

14 FTB under the duress of the FTB's unauestioned Dowers. but did so with the eXDectancv of a

15 forthrght. lawful audit. Instead. Dlaintiffbecame the intended victim of the FTB. thus forcing

16 Dlaintiffto either: (1) succumb to tortious acts that would unlawfully deDrive him Dermanentlv

17 of his hard.,eared Dersonal oroDertv and right not to have his Drivacv invaded bv the Dublication

18 of his confidentiaL. Drivate facts as aforesaid: or (2) fi£rt the FTB through the onlv means

19 available. to wit: the emDlovrent ofteams oflega1 and orofessional eXDerts to vigorouslv

20 defend himself in the audits and the continuing California tax oroceedings.

21 100. It was hi£r1v foreseeable to the FTB that. absent the success of its scheme to

22 unlawfullv deDrive Dlaintiff of his DroDertv though such acts of intimidation as the destruction

23 of his Drivacv and the imDosition of huge "fraud" Denalties. as aforesaid. DlaintifPs onlv

24 alternative was to vigorouslv defend himself in the audits and the continuing California tax

25 Droceedings. This reauired the emDlovrent of a team of attornevs and other eXDerts. The

26 resulting attornevs' fees and other Drofessional fees which D1aintiffhas incurred. and continues

27 to incur. were Droximatelv and directlv caused and necessitated bv the FTB's course of tortious 

28 behavior.
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1 101. Plaintiffs incurrence of attornevs' fees and other Drofessional fees are hii.hlv

2 foreseeable damai.es resultini. directlv from the FTB's tortious conduct ai.ainst Dlaintiffin

3 Dursuit of unlawful obiectives. Plaintiffs alternatives were to do nothini. and be vanQuished bv

4 the overwhe1mini. Dower and resources of a tenacious and corrDt FTB.or vii.orouslv defend

5 himself in the audits and the continuini. California tax Droceedini.s. Plaintiff therefore claims.

6 as sDecial damai.es. his attornevs' fees in an amount in excess of$10.000.00. the total amount

7 thereofto be moved accordini. to the evidence at triaL.

8

9 WHEREFORE, plaintiff respectfully prays for judgment against the PTB and

10 defendants as follows:

11 FIRST CAUSE OF ACTION
12 1. 1. For judgment declarng and confirming that plaintiff is a bona fide

13 resident of 
the State of Nevada effective as of September 26, 1991 to the present;

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

2. 2. For judgment declarng that theFTB has no lawful basis for

continuing to investigate plaintiff in Nevada concernng his residency between September 26,

1991 through December 31, 1991 or any other subsequent period down to the present, and

declarng that the FTB had no right or authority to propound or otherwise issue a "Demand to

Fursh Information" or other quasi-subpoenas to Nevada residents and businesses seeking

information concernng plaintiff;

3.

4.

3. For costs of suit; 4. For reasonable attorneys' fees; and

5. For such other and further relief as the Cour deems just and proper.

SECOND CAUSE OF ACTION

1. 1. For actual and consequential damages in a total amount in excess of

$10,000;

2. 2. For puntive damages in an amount sufficient to satisfy the puroses

for which such damages are awarded;

3. 3. For costs of suit;
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8 2.

9
3.

10 NRCP 9(2:); and

11
4.u~

12

13

'"

1

2

3

4. 1. For reasonableorovable attorneys' fees as soecial dama2:es oursuant to

NRCP 9(2:); and

5. 5. For such other and further relief as the Cour deems just and proper.

4 THIR CAUSE OF ACTION
5 1. For actual and consequential damages in a total amoun in excess of$10,000;

6

7

1. 2. For puntive damages in an amount sufficient to satisfy the purposes

for which such damages are awarded;

3. For costs of suit;

4. For reasonabloorovable attorneys~ fees as soecia1dama2:es oursuant to

5. For such other and fuher relief as the Cour deems just and proper.

FOURTH CAUSE OF ACTION

14

15

16

17

1. For actual and consequential damages in a total amount in excess of$10,000;

2. For puntive damages in an amount sufficient to satisfy the puroses for which such

damages are awarded;

3. For costs of suit;

For reasonabloorovable attorneys~ fees as soecia1 dama2:es oursuant to NRCP 9(2:);

For such other and further relief as the Cour deems just and proper.

FIFTH CAUSE OF ACTION

1. For actual and consequential damages in a total amount in excess of

25

26

27

28

2. For puntive damages in an amount suffcient to satisfy the puroses

for which such damages are awarded;

3.

4.

NRCP 9(2:); and

3. For costs of suit;

4. For reasonableorovable attorneys' fees as soecial dama2:es oursuant to
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1

2

3

4 $10,000;

5

5. 5. For such other and fuher relief as the Cour deems just and proper.

SIXTH CAUSE OF ACTION

1. 1. For actual and consequential damages in a total amount in excess of

2. 2. For puntive damages in an amount sufficient to satisfy the puroses

6 for which such damages are awarded;

7 3.

8 4.

9 NRCP 9( i;Ù; and

10 5.

11

12
1.

13
$10,000;

14
2.

3. For costs of suit;

4. For reasonableorovable attorneys' fees as soecial damaiies oursuant to

5. For such other and fuher relief as the Cour deems just and proper.

SEVENTH CAUSE OF ACTION

1. For actual and consequential damages in a total amount in excess of

15

2. For puntive damages in an amount suffcient to satisfy the purposes

for which such damages are awarded;

22

23

24

25

26

27

28

1.

$10,000;

16
3.'"

17
4.

18
NRCP 9( ii); and

19
5.

20

21

3. For costs of suit;

4. For reasonablemovable attorneys' fees as soecia1 damaiis oursuant to

5. For such other and fuher relief as the Cour deems just and proper.

EIGHTH CAUSE OF ACTION

1. For actual and consequential damages in a total amount in excess of

2. For ounitive damaiies in an amount sufficient to satisfv the oumoses for which

such damaiies are awarded:

3. 2. For costs of suit;

3. For reasonable attorneys' fees; and

4. For movable attornevs' fees as soecial damaiies oursuant to NRCP 9( ii): and
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1 5.

2 DATEDDated this

3

4

5

6

7

8

(4639)
9

10

11

12

13

14

15

16

17

18 Hvatt

19

20

21

22

23

24

25

26

27

28

4. For such other and fuer relief as the Cour deems just and proper.

day of June 1998.March. 2006.

HUTCHISON & STEFFEN. LLC

By:

Thomas L. Steffen

Mark A. Hutchison
530 South 4th Street ~

10080 Alta Drive
Suite 200
Las Vegas, Nevada&989145

BULLIV ANT HOUSER BAILEY PC

Peter C. Bernard. Esa. (734)
3980 Howard Huwes Pkwv.
Suite 550
Las Veiias. Nevada 89109
(702) 650-6565

Attorneys for Plainti. Gilbert P.
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ORDR
THOMAS R. C. WILSON, ESQ.
Nevada State Bar # 1568
JAMS W. BRADSHAW, ESQ.
Nevada State Bar # 1638
JEFFREY A. SILVESTRI, ESQ.
Nevada Bar # 5779
McDONALD CARNO WISON LLP
100 West Libert Street, Tenth Floor
P.O. Box 2670
Reno, Nevada 89505-2670
Telephone No. (775) 788-2000
Attorneys for Defendant Franchise Tax Board

tf':l t~ IE ft

MArt I ~ 1I 50 AM '0&

4,. .. ,(I ,
i5"r.Ai.~, ,¿¿ii /~~'1i'.,.;4... ~.. "w.

CLERK

DISTRICT COURT

CLAR COUNTY, NEVADA

* * * *

GILBERT P. HYATT, Case No.
Dept. No.
Docket No.

A 382999
X
RPlaintiff,

vs.

FRACHISE TAX BOAR OF THE
STATE OF CALIFORN, and DOES I-
100, inclusive

ORDER DENYG PARTIA
SUMMARY JUDGMENT RE: THE
CALIFORNIA ADMIISTRATIV
PROTEST PROCESS

Defendants. Filed Under Seal By Order of the Discovery
Commissioner Dated February 22,1999

Hearing Date: January 23, 2006

Hearig Time: 1 :30 pm
Dept. X:

Defendant California Franchise Tax Board's Motion for Parial Summar Judgment Re: The

California Administrative Protest Process having come before the Cour on the 23rd day of Januar

2006, the Defendant being represented by Pat Lundvall and James W. Bradshaw, and the Plaintiffbeing

present and represented by Mark Hutchison, Peter Bernard and Donald Kula, and the Cour having

considered the Defendant's motion, the Plaintiff s opposition, the Defendant's reply, as well as the oral

arguments of counsel, and GOOD CAUSE APPEARIG,

IT IS HEREBY ORDERED, ADmDGED AND DECREED that Defendant California

Franchise Tax Board's Motion for Parial Sumar Judgment Re: The California Administrative

Protest Process is DENIED because Defendant's alleged continued bad faith is relevant to the

RA002256



1 intentional torts pled, collateral estoppel does not apply to the California cour's final judgments, and

2 the quai-judicial officer privilege does not apply.

3 Dated ths ift day of /Va rc. , 2006.

4

5

6

7 Submitted ths

,6-

8

9

.. 10'"'"..
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20
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22
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27

28

day of ~

Q~ Y\/ak
DIS(JCT . OUR'! ruOOE

, 2006 by:

ILSON LLP

By
S R. C. WILSON, ESQ.

Ne ad State Bar # 1568
J S W. BRASHAW, ESQ.
N :vada State Bar # 1638
JEFFREY A. SILVESTRI, ESQ.
Nevada Bar # 5779
McDONALD CARO WILSON LLP
1 00 West Libert Street, Tenth Floor
P.O. Box 2670
Reno, Nevada 89505-2670
(775) 788-2000

Attorneys for Defendant Franchise Tax Board
of the State of Californa
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OPP
JAMES W. BRADSHAW (NSBN 1638)
PAT LUNDVALL (NSBN 3761)
JEFFREY A. SILVESTRI (NSBN 5779)
McDONALD CARO WILSON LLP
1 00 West Libert Street, 10th Floor
P.O. Box 2670
Reno, Nevada 89505-2670
Telephone No. (775) 788-2000

Attorneys for Defendant Franchise Tax Board of the State of Californa

DISTRICT COURT

CLAR COUNTY, NEVADA

* * * *

GILBERTP. HYATT, Case No.
Dept. No.
Docket No.

A 382999
X
RPlaintiff,

vs.

FRACHISE TAX BOAR OF THE
STATE OF CALIFORNIA, and DOES I-
100, inclusive,

FTB'S PARTIAL OPPOSITION TO
BY ATT'S MOTION FOR LEAVE TO
FILE SECOND AMENDED COMPLAINT

Defendants. Hearing Date: April 17 , 2006
Hearing Time: 9:00 a.m.

Defendant Franchise Tax Board of the State of Californa ("FTB") parially opposes Plaintiff

Gilbert P. Hyatt's ("Hyatt") Motion for Leave to File Second Amended Complaint. Specifically,

Hyatt's request for leave to amend his complaint to include newly minted claims for attorneys fees as

special damages, and a claim for breach of confdential relationship should be denied as futile,

untimely, brought in bad faith and would be extremely prejudicial to FTB. Ifthe Cour grants Hyatt's

request for leave at this late stage then the trial date scheduled to begin August 15, 2006 wil be

jeopardized. Hyatt has offered no reason, let alone a good reason, why he has not sought leave to

amend his complaint before now, even though he admits to have known of these newly minted claims

even before his original complaint was fied in 1998 (the breach of confdential relationship claim) and

in 2001 (the attorneys fees as special damages claim). Also, Hyatt should not be permitted to amend

his ?omplaint in ways not mentioned in his motion for leave since those proposed amendments too are
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1 futile, untimely, brought in bad faith and would be extremely prejudicial to FTB.i And finally, Hyatt

2 must strike his claim for declaratory relief as this claim has been dismissed and all appellate rights with

3 respect this claim have been exhausted.

4 This opposition is based upon the following memorandum of points and authorities, attached

5 exhbits, as well as all matters properly of record and any oral argument the Cour might allow.

1(1 Ai. r fi .6 Dated this _ day of -l( f. , 2006.

7

8

9

10

11

12

13

14

15

16

17

18

19

--

RADSHAW (NSBN 1638)
VALL (NSBN 3761)

A. SILVESTRI (NSBN 5779)
M ALD CARAO WILSON LLP
1 0 West Libert Street, 10th Floor
P. . Box 2670
Reno, Nevada 89505-2670
(775) 788-2000

Attorneys for Defendant Franchise Tax Board
of the State of Californa

POINTS AND AUTHORITIES

1. INTRODUCTION

At the last moment, nearly after the close of discovery, Hyatt filed the instat motion to amend

again his complaint in order to assert two newly minted claims of relief and to significantly alter other

20 of his claims even though his motion for leave does not mention these other changes. Hyatt seeks leave

21 to amend his complaint to add claims for attorneys fees as special damages under each of his intentional

22 tort causes of action even though Nevada's Supreme Cour has never allowed such damages under the

23 claims pled. These intentional tort claims, i.e. invasion of privacy, false light, intentional infiction of

24

25

26

27

28

¡To conform to the Court's Order Denying FTB's Motion for Parial Sumar Judgment Re:
California Administrative Protest Process, FTB does not oppose Hyatt's amendment found at the
following place in his redlined proposed second amended complaint: p. 8 In. 1-3. A highlighted copy
of Hyatt's proposed redlined second amended complaint is attached at Exhibit 1. The highlights
reflect the proposed amendment that FTB does not oppose.

2
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26

emotional distress, abuse of process and intentional misrepresentation, have been repeatedly analyzed

by our Supreme Cour and they have never yielded attorneys fees as "special damages." Second, Hyatt

seeks leave to include a claim for "breach of a confdential relationship" even though Hyatt has not pled

the essential elements required by Nevada's Supreme Cour, and many cours have found as a matter

oflaw that such a claim canot exist between a taxpayer and a taxing agency. In addition, even though

not mentioned in his motion for leave, Hyatt's proposed second amended complaint contains material

amendments to his invasion of privacy claims which wil transmute those claims into something

different from what FTB has spent over eight years defending against.

These requests to amend his complaint are futile, untimely, made in bad faith, and wil severely

prejudice FTB if permitted. Neither of the new claims proposed are legally cognizable and each would

be dismissed via a motion to dismiss. Hyatt's attempts to transmute his invasion of privacy claims into

one sounding as Californa's claim for violations of its Information Practices Act are legally deficient

and have been the subject of earlier motion practice by FTB. Furhermore, these claims have been

available to Hyatt for many years, and yet he waited until nearly the close of discovery and only four

months before trial to request leave to include these claims, which is simply too late. Percipient witness

discovery has closed, the period for exchanging documents and expert witness disclosure has long

since passed, and there is no time to conduct written discovery on these claims. Accordingly, the FTB

wil be- unable to properly defend itself against these claims.

In fuher bad faith fashion, Hyatt's proposed second amended complaint seeks changes that

are not even discussed in his motion; those proposed changes significantly alter the claims that FTB

has defended against for over eight years now. Finally, although Hyatt moves to amend the complaint

to include new claims for relief, he refuses to amend his complaint to remove claims that have since

been dismissed by this Cour. Specifically, Hyatt's proposed second amended complaint continues to

plead a claim for "declaratory relief' to determine the date of termination of Hyatt's California

residency and the authority of the FTB to audit in Nevada. That claim for declaratory relief was

dismissed long ago and the order dismissing ths claim was appealed all the way to the United States

27

28

Supreme Court.

3
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1 In sum, Hyatt should only be permitted to parially amend his complaint to include his claim

2 for alleged bad faith delay in the protest process in order to conform to the Cour's decision on FTB's

3 Motion for Parial Sumar Judgement re: Californa Administrative Protest Process. 2

4 II. LEGAL ARGUMENT

5 FTB acknowledges that NRCP 15( a) provides that leave to amend should "be freely given when

justice so requires." When leave is sought, however, the Cour must decide whether "justice so

requires." The liberal policy of freely granting leave to amend

does not mean the absence of all restraint. Were that the intention of
fNRCP 15 (a) J, leave of cour would not be required. The requirement
of judicial approval suggests that there are instances where leave should
not be granted.

Ennes v. Mori. 80 Nev. 237, 242, 391 P.2d 737, 740 (1964) (quoting Schick v. Finch, 8 F.R.D. 639,

640 (S.D.N.Y. 1944). Leave to amend a complaint should be denied ifthe amendment would cause

undue delay, is made in bad faith or with a dilatory motive, would create undue prejudice to opposing

par, or ifthe amendment would be futile. See Forman v. Davis, 371 U.S. 178, 182 (1962).

2FTB's non-opposition to the inclusion of the continuing bad faith claims for delay in the protest

process in the proposed second amended complaint is based upon the Cour's earlier decision denying
FTB's Motion for Parial Sumar Judgment re: Protest Process, See Order Denying Parial Summar
Judgment Re: The Californa Administrative Protest Process, filed 03/14/06. This non-opposition,
which only pertins to p. 81, Ins. 1-3 (see Ex. 1), to should not be constred as a waiver of the FTB's

continuing objection to the inclusion of that claim in ths litigation. To the contrar, California
strongly and loudly objects to subjecting its ongoing tax process to triaL. Plaintiffs discovery into this
matter, done over California's objections, has conclusively proven there is no bad faith delay in the
protest process. In fact, that discovery has revealed that Plaintiff himself, using mechansms
sanctioned by the Nevada cour, has delayed and interfered with Californa's ongoing administrative
tax process. In prior motions, Plaintiff has falsely stated that the United States Supreme Cour has
sanctioned this jurisdiction. In fact, the United States Supreme Cour ruled very narowly ruled that
Californa's statutory immunity was not automatically applied in Nevada under the United States
Constitution's Full Faith and Credit clause. See Franchise Tax Board v. Hyatt, 538 U.S. 488, 499
(2003). In fact, the United States Supreme Cour SPECIFICALLY refused to consider whether this
lawsuit violated Californa's sovereign immunty, and that issue is stil an open question. California
feels that this lawsuit, if it encompasses a probe into an ongoing tax process, is a violation of
California's sovereign immunty. Therefore, Californa objects to discovery and trial into its
administrative protest process, and reserves the right to commence any action of any natue in its
defense.

4
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A. Hyatt's Request For Leave To Plead Claims For Breach of Confdential Relationship,
Attorneys Fees as Special Damages. and Californa Inormation Practice Act Must Be
Denied As Futile.

Before the Cour grants Hyatt's motion for leave to amend pursuant to NRCP 15(a), the Cour

must first determine "if justice so requires." Justice would 'not require leave to amend when the

proposed amendment would be futile. "Futilty of amendment can, by itself, justify the denial of a

motion for leave to amend." Bonin v. Calderon, 59 F.3d 815,845 (9th Cir. 1995). Futility occurs when

the proposed amendment is frivolous or attempts to advance a claim that is legally insuffcient,

Allum v. Valley Ban of Nevada, 109 Nev. 280,287,849 P.2d 297,302 (1993)("It is not an abuse of

discretion to deny leave to amend when any proposed amendment would be futile,"); see also, 6 Wright

Miler & Kane, Federal Practice and Procedure: Civil2d §1487 at p, 637 and 643. Likewise, if 
the

amendment could not withstand a motion to dismiss, then the amendment should be denied as

futile. Id.; see also. Forman v. Davis, 371 U.S. 178, 182 (1962) (futility of 
the proposed amendment

mandates denial of a motion for leave to amend). Hyatt's request for leave to amend to include two

newly minted claims and resurrect an old claim must be denied because each claim is legally

insuffcient and cannot withstand a motion to dismiss. Each is ,analyzed below.

1. Breach of Confidential Relationship

The proposed claim of breach of confdential relationship is not legally cognizable in this

context and would not withstand a motion to dismiss. There are two necessar elements that must be

established in order to pursue a claim for breach of confdential relationship: (1) a special, confidential

relationship must exist between the paries such that the paries owe a duty to one another, and (2) that

duty must be breached. Perr v. Jordan, 111 Nev. 943, 947, 900 P.2d 335 (1995).

Hyatt's claim fails on motion to dismiss standards because as a matter law no special,

confidential relation, akn to a fiduciar relationship, could exist or ever did exist between FTB and

Hyatt, and one is not so alleged in the proposed second amended complaint as required under Nevada

law. A special or confidential relationship wil only arise "by reason of kinship or professional,

business or social relationships between the paries." Id. (citation omitted.) The ls cour was very

5
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2

3

4

5

6

7

explicit in explaining when such a "special" relationship would be present to impose liability for this

tort.

A confdential relationship may arse by reason of kinship or professional, business,
or social relationships between the paries. Such a relationship exists when one
part gains the confidence of the other and purports to act or advise with the

other's interests in mind; it may exist although there is no fiduciar relationship; it
is paricularly likely to exist when there is a family relationship or one of
friendship. When a confidential relationship exists, the person in whom the special
trust is placed owes a duty to the other party similar to the duty of a fiduciary,
requiring the person to act in good faith and with due regard to the interests of the
other par.

8 ls, 111 Nev. at 947 (internal citations and quotations omitte~). The ls cour was equally explicit

9 in describing two basic requirements that must be alleged and established in order to create the "special

10 relationship" mandatory to establish this tort: First, a special confdential relationship wil only exist

i 1 in cases where the relationship is akn to the fiduciar relationship such as the relationships between

12 attorney/clients, parers, family members or long time relations. Id. Second, one par must gain the

13 confdence of the other and purport to act and advise the other party, with the other part's

14 interests in mind. Id. See also Yerington Ford. Inc. v. General Motors Acceptance Corp., 359

oo
"'N

15 F.Supp.2d 1075, 1093 (D.Nev, 2004) (interpreting Perr v. Jordan, finding no proof that defendant

16 purorted to act on behalf of plaintiff and therefore claim dismissed on sumar judgment); In re

17 Sunshine Suites. Inc" 56 Fed. Appx. 776, 778-79 (9th Cir. 2003) (interpreting Perr v. Jordan, holding

18 that no evidence alleged or offered that defendant purorted to act on behalf of plaintiff, therefore claim

19 dismissed on motion for sumar judgment).

20 The ls case itself is the perfect ilustration of the tye of relationship that must be present

21 between the paries before a legally cognizable "confidential relationship" can arise suffcient for

22 puroses of liability under this tort. In ls, plaintiff purchased a clothing store from defendant. 111

23 Nev. at 945. Plaintiff was uneducated, while defendant was a very educated and experienced

24 businesswoman, Id. Plaintiff and defendant had been long time close, personal frends and neighbors.

25 Plaintiff described the relationship by stating that the defendant was "like a sister" to her. Id. At the time

26 of the purchase ofthe store, due to this very close, personal relationship defendant was aware of several

27 key facts: (1) plaintiff was inexperienced in business; (2) she was purchasing the store to provide for

28
6
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her daughters; and (3) plaintiff and the daughters would be unable to ru the store due to their

inexperience, Id. After the sale, based upon the above, plaintiff and defendant entered into a

management contract. Id: at 946. The contract allowed for a very high salar to defendant. Defendant

quit managing the store before the management contract ended and left plaintiff with no resources or

ability to ru the store on her own. In the end, it was clear that the price for the sale of the business was

highly inflated and that defendant had clearly taken advantage of plaintiff s inexperience and lack of

business fortitude in order to obtain a very high monthly salar.

The Plaintiff in ls sued defendant on several theories. Id. The jur retued a verdict in favor

of Plaintiff for breach of confidential relationship. Id. The Nevada Supreme Cour upheld the verdict

on this claim stating that there was ample evidence in the record that established the necessar "special

relationship" between the paries based upon the fact that the paries were long time close friends,

neighbors, and "like sister( s)". Id. at 946-47. Second, it was clear to the Nevada Supreme Court that

the defendant was purporting to act on behalf of plaintiff and in plaintiffs best interest both

under the terms ofthe management contract and also with respect to the very sale ofthe business.

Id. Therefore, the Nevada Supreme Cour upheld the finding of 
liabilty in that case. Id.

It is obvious that no such personal, familal, or other type of relationship akin to a fiduciar

relationship even existed between FTB and Hyatt as was present in the ls case. Nor is such a

relationship alleged in Hyatt's proposed second amended complaint. Neither FTB nor its employees

had any type of personal or family relationship that would give rise to the required special relationship

under this tort. Neither FTB nor its employees ever acted as agent~ for Hyatt, attorneys for Hyatt,

accountants for Hyatt, parners of Hyatt, or trstees of Hyatt, There is no question that the FTB' s

primar relationship when conducting ta audits, and therefore its duty, is owed to State of 
Californa,

not individual taxpayers.
23

24 Second, Hyatt 
has alleged no facts in the proposed second amended complaint that the FTB ever

25 "purorted to act or advise" Hyatt 

with Hyatt's "best interest in mind." See ls, 111 Nev. at 946-47;

26 Yerington, 359 F.Supp, at 1093; Inre Sunshine Suites, Inc., 56 Fed. Appx. at 778-79. There is 

not one

27 single factual allegation contained in the proposed second amended complaint which supports ths

28 prong of the "special relationship" element necessar to surive a motion to dismiss. (See Proposed
7
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1 Second Amended Complaint, pp. 37-40). There is no allegation that the FTB gave Hyatt any advice,

2 there is no allegation that the FTB was working on behalf of Hyatt, and there is no allegation that the

3 FTB was acting on behalf of 
Hyatt with only "his interests in mind." Rather, the duties owed by the

4 FTB and its employees are not to act in the best interest of the taxpayer, as required by this tort, but

5 rather to act in the best interest of the State of California. Therefore, neither of the necessar

6 components to establish a legally cognizable "confdential relationship" between Hyatt and the FTB

7 can be established.

Furhermore, Hyatt provided no authority to support application of ths common law tort by a

citizen upon a governental agency. To the contrar, there is ample authority that such a

relationship cannot exist between a governmental agency and a private citizen. See Johnson v,

Sawyer, 760 F.Supp. 1216, 1233 (S.D. Tex. 1991). The Johnson case is extremely analogous to this

case at bar. In Johnson, the plaintiff brought civil action against employees ofthe IRS for issuing press

releases concernng taxpayer's plea bargain for tax related charges. Plaintiff alleged a claim of breach

of confidential relationship by the IRS employees. The cour rejected this claim, holding specifically

that the type of special relationship necessar for liability under this tort could not as a matter of law

apply between a citizen and the government agency. Id. This aspect of the decision was upheld on

appeaL. See ~ Johnson v. Sawyer, 47 F.3d 716, 726 (5th Cir. 1995) (en bane).

Moreover, there is ample authority that holds that no fiduciar relationship or fiduciar-tye

relationship can exist between a governent agency and a private citizen. Schaut v. First Fed. Savings

& Loan Assoc. of Chicago, 560 F .Supp. 245 (D.C, IlL. 1983) (IRS investigator whose duty it was to

investigate tax liabilities did not have any fiduciar relationship with taxpayer, thus claim dismissed

for failure to state a claim); Purdy v. Fleming, 655 N.W.2d 424, 431 (S.D, 2002) (fiduciar relationship

did not exist between employees of Deparent of Social Services and mother of murdered, abused

child because employees duty was to state to investigate child abuse and no special relationship between

the paries); Goel v. United States Dept. ofJustice, 2003 WL 22471945 *1-2 (S.D.N.Y Oct. 30,2003)

(no fiduciar relationship between INS and citizen, where INS allegedly assured confidentiality to

informant) (unpublished disposition); Aguilarv. United States, 1999 WL 1067841 *6 (D. Conn. Nov.

8, 1999) (United States governent owes no fiduciar duties to citizen) (unpublished disposition). To

8
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I the best FTB can determine, no cour has ever recognized such a common law tort between a citizen

2 and a governental agency.

Thus, since a governental agency owes no duty akn to a fiduciar duty to a private citizen and

as there is no allegation to support either of the necessar prongs required by ls to establish that a

legally cognizable "confdential relationship" existed between Hyatt and the FTB, Hyatt's proposed

claim of breach of confidential relationship canot proceed as a matter oflaw, Such a claim would not

surive a motion to dismiss. Therefore, permitting ths amendment would be futile.

2. Attorneys Fees as Special Damages.

In requesting leave to amend to include attorneys fees as special damages, Hyatt relies upon

Sandy Valley Assoc. v. Sky Ranch Estates Owners Assoc., 117 Nev. 948, 35 P.3d 964 (2001).

However, Hyatt's claims of special damages are not cognizable under Sandy Valley. It is important to

note upfront that Hyatt seeks attorneys fees as special damages under his intentional tort claims for

intentional invasion of privacy (two forms), false light, intentional infiction of emotional distress

(labeled by Hyatt with the California moniker "outrage"), abuse of process, and intentional

misrepresentation. Nevada's Supreme Cour has repeatedly analyzed each of these common law

intentional torts, and has never permitted attorneys fees as special damages under such intentional torts.

The Sandy Valley decision is very clear: attorneys fees as special damages wil only be

recoverable in the most rare of circumstances, 117 Nev, at 957. Those rare circumstances are an

exception to the American Rule, firmly embraced by Nevada, which requires each par to bear their

own attorneys fees. Sandy Valley clearly limits the types of claims when the rare exception to the

American Rule will apply. Specifically Sandy Valley clarifies that:

Attorney fees may be an element of damages in cases when a plaintiff becomes
involved in third -party legal dispute as the result of a breach of contract or tortious
conduct by the defendant. . . . This type of action could arse from claims against title
insurance or bonds and breaches of duty to defend clauses in insurance or indemnity
actions . . .

Attorney fees may also be awarded as damages in those cases in which a par
incured fees in recovering real or personal propert acquired through the wrongful
conduct of the defendant or in clarifying or removing a cloud upon the title, to
propert. Finally, actions for declaratory or injunctive relief. . . necessitated by the
opposing par's bad faith conduct.

9
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1 Id. at 957-58.

Hyatt's claims do not fall into anyone of these categories. Hyatt is not defending or prosecuting

a third part action, rather he is a first par plaintiff seeking to recover attorneys fees that are based

upon the alleged intentional tortious conduct by the FTB. Hyatt did not institute this case to recover

personal or real propert or to remove a cloud upon the title to propert. Finally, ths is not a declaratory

or injunctive relief action. As such, Hyatt's claim for attorneys fees as special damages fail as a matter

of law. Therefore, these amendments should each be denied as futile.

3. Other Proposed Changes Not Mentioned In Hyatt's Motion for Leave. But Found
Within Hyatt's Proposed Second Amended Complaint.

27

28

Hyatt's motion for leave only mentions two, new proposed claims, However, given the changes

found in his proposed second amended complaint, in fact Hyatt seeks leave to add a claim for breach

of informational privacy. This claim is little more than an attempt by Hyatt to re-package a claim under

California's Information Practices Act, which provides a statutory remedy in Californa for ceratin tyes

of disclosures of confdential information, but under a different name sounding in common law. CAL.

Civ. CODE § 1798 et. seq. Hyatt has repeatedly stated on the record that he is not pleading such a claim

in this case. (Ex.2, 6/20/2005, Tr. Hearing FTB's Motion to Dismiss or Sumar Judgment re:

Statutory Information Privacy, pp. 9, 17) (Hyatt's counsel, "I wil repeat myself. The Information

Practices Act is not being pursued at this time.") Moreover, he is, in fact, precluded from making such

a claim because of jurisdictional problems and the statute of limitations has long since ru. (Ex. 3,

FTB's Motion to Dismiss or Parial Sumar Judgement re: Statutory Claims (IPA) filed 5/13/2005;

Ex. 4, 7/12/2005 Order Motion to Dismiss or Sumar Judgement re: Statutory Claims). Hyatt should

not be permitted to repackage this IP A claim under a different name in order to get around these

obvious deficiencies. Nor can Hyatt plead common law claims for relief when there was a statutory

provision which provides a remedy. Cf. Sands Regent v. Valgardson, 105 N ev. 436 (1989) ( where there

is statutory remedy, one canot use common law claims to side step statutory remedy requirements);

Hustler v. Falwell, 485 U.S. 46 (1988) (claim of libel repackaged as claim of intentional infliction of

emotional distress did not change necessar "actual malice" standard). Therefore, this amendment must

be rejected.

10
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1 B. Leave to Amend Must Be Denied Because of Hyatt's Inexcusable Delav In Requesting
These Amendments. .

2 Leave to amend should not be granted and is properly and uniformly denied when the moving

3 par inexcusably seeks to amend after undue delay. Jordan v, County of Los Angeles, 669 F.2d 1311,

4 1324 (9th Cir. 1982), reversed and vacated on other grounds, County of Los Angeles v. Jordan, 459 U.S.

5 810 (1982).

6

7

8

9

It is clear that lack of dilgence is reason enough for refusing to permit amendment.
So holding is Wheeler v. West India S.S. Co., 205 F.2d 354 (2d Cir. 1953), a
decision concured in by the drafsmen of the Federal Rules. Where there has been
such lack of dilgence the burden is on the par seeking to amend to show that the
delay (is excusable) . . . Leave wil be denied uness he shows some valid reason for
his neglect and delay.

10 Freeman v. Continental Gin Co., 381 F.2d 459,469 (5th Cir, 1967) (internal quotations and citations

11 omitted). It is Hyatt's burden to establish that the delay in requesting these amendments is due to

12 excusable neglect. Freeman, 381 F.2d at 469.

13 Hyatt has utterly failed to meet ths burden and therefore these amendments should be denied.

14 In fact, Hyatt has provided absolutely no explanation as to why it took over eight years before he sought

15 to amend his complaint to include the breach of confdential relationship claim and over three years

16 before he sought to include the attorneys fees as special damages claim.

17 As to the breach of confidential relationship claim, Hyatt's motion is absolutely devoid of any

ao'"N

18 explanation as to why he failed to plead this claim in his original complaint fied in Januar 1998 or in

19 his amended complaint fied in June 1998. (See Ex. 5, Complaint filed 1/6/98; Ex. 6, Amended

20 Complaint fied on 6/12/98). Perr v. Jordan, the very case which Hyatt relies upon as the basis for this

21 claim, was decided in July 1995, three years before Hyatt initiated this lawsuit. It should be recalled

22 that the purose of NRCP 15 (a) is to allow paries to assert matters that were unown or unclear at

23 the time the original pleading was drafted. See 6 Wright & Miler, Federal Practice and Procedure §

24 1473 (1971). Given that the very case Hyatt now relies upon for the basis ofthis claim was decided

25 years before he fied his original pleading in this case, Hyatt can hardly argue that this claim was

26 unown or unclear to him at that time. The very claims that Hyatt alleged in 1998 were based, in par,

27 upon the FTB's release of 
Hyatt' s purorted confidential information. Therefore, Hyatt was aware of

28 the so-called factual allegations that supported this claim at the time he filed his original pleading and

11

RA002269



~'"..
d11 ~

OZ~ì§U):i
.. ~f- .'"
:s"'''

":0-
l? ~

, ~~

0",'"

~~g
§~~ Ol'..0-0;:-

U6~~t-
. 0 coOZ§~'t-Ol~

~ Ol
ZZ

Z~æ
O~
Q..
~~

1 the law in Nevada was clear on this point. Given his failure to provide any basis for this delay, much

2 less a good faith basis, Hyatt has completely failed to meet his burden to show excusable neglect for

3 the delay in requesting this amendment.

4 As to the attorneys fees as special damages claim, Hyatt's explanation for the delay in amending

5 these claims is essentially that: (1) the requirement of pleading special damages was not required at the

6 time he filed his complaint in 1998; (2) the Sandy Valley decision instituting this "pleading

7 requirement" was not decided until 200 1; and (3) this case was stayed for periods of time between 2000

8 and 2003 while this case was on appeaL. (See Hyatt's Motion for Leave To Amend, p. 5).

9 Hyatt is correct that the Sandy Valley decision, which establishes the pleading requirement for

10 attorneys fees as special damages, was not decided until 2001, Hyatt is also correct that at the time

11 Sandy Valley was decided, this case was on appeal to the Nevada Supreme Cour and later to the United

12 States Supreme Cour.3 Accordingly, Hyatt is correct that he could not have properly pled these

13 attorneys fees as special damages in accordance with Sandy Valley at the time he filed the original

14 complaint or while ths case was on appeal and stayed.

15 Hyatt, however, fails to provide the most critical facts. Why didn't he move to amend to

oo
::

16 include these claims since 2003 when this case was remanded? The appeals in this case concluded

17 when the United States Supreme Cour issued its opinion on April 23,2003 and this case was remanded

18 shortly thereafter. Therefore, the Sandy Valley case was decided two years before this case was

19 remanded.

20 Hyatt's motion absolutely fails to provide any explanation or basis for why Hyatt delayed in

21 requesting this amendment for the last three years (i.e., from the time of the remand to today). The

22 failure to plead these claims at the time this case was remanded, two years after the Sandy Valley case

23 was decided, and the failure to request leave to amend for an additional thee years after that, is the

24

25

26

27

28

3The fact that Hyatt's allowed intentional tort claims have been previously scrutinized by both

Nevada's Supreme Cour and the U.S. Supreme Court should not be ignored. That scrutiny analyzed
the important jurisdictional limits that Nevada cours have - and do not have - over FTB, a sister state
agency. If leave to amend is granted, then that jurisdictional and constitutional scrutiny must be
conducted all over again. A circumstance that wil most seriously jeopardize the August 2006 trial
date.

12
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1 definition of a lack of dilgence. Thus, Hyatt has again utterly failed to meet his burden to demonstrate

2 excusable neglect in moving to amend. Freeman, 381 F.2d at 469. This is but another reason to deny

3 leave to amend.

4 Given Hyatt's inexcusable delay in seeking to amend his complaint until only four months

5 before trial on two claims that he knew he could have asserted long ago is reason enough to deny

6 Hyatt's request for leave. See Connell v. Carl's Air Conditioning, 97 Nev. 436, 634 P,2d 673

7 (1981);Freeman, 381 F.2d at 469.

8

9

Leave To Amend Should Be Denied Because These Amendments Would Severely
Prejudice FTB.

C.

10 "Undue prejudice to the opposing par by virte of allowance of ( an) amendment" is a valid

11 and suffcient reason to deny leave to amend. See Adamson v. Bowker, 85 Nev. 115, 121,450 P.2d

12 796 (1969); Morgan v. Humboldt County School District, 623 F.Supp. 440, 441 (D.Nev. 1985). Such

13 undue prejudice arses when an amendment

14

15

(p )ut( s) the opposing par to the added burden of fuher discovery, preparation, and
expense, thereby prejudicing his right to a speedy and inexpensive trial on the merits.

16 Wright & Miler, Federal Practice and Procedure: Civil2d §1488, p. 674.

oo
::

17 One of the most important considerations in determining whether or not a request for

18 amendment is prejudicial is the degree to which the amendment wil delay disposition of the action -

19 this is especially true "(when) discovery had already been completed and (non-movant) had already

20 filed a motion for sumar judgment." Kre v. WestPoint Stevens Inc., 143 F.3d 71,88 (2d Cir.

21 1998) (internal citations omitted), For example, the Second Circuit Cour of Appeals afrmed the denial

22 by the trial court of a request for leave to amend because the request was made over two and a half years

23 after the commencement of the action and only three months before tral was set to begin. Zaha v,

24 Town of Southold, 48 F.3d 674, 686 (2d Cir. 1995). Zaha is paricularly analogous to this case as

25 discovery has nearly closed, these amendments have been requested over eight years after the fiing of

26 the original complaint, and trial is set to begin in only four months.

27 As such, each and every factor relevant to finding "prejudice" is present in this case. Discovery

28 has nearly closed, several motions for sumar judgment have been fied (in fact one such motion is

13
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curently pending before the Cour), the proposed amendments wil require additional preparation and

expense to FTB, the amendments were requested over eight years after the original complaint was filed,

and finally trial is only four months away. If these claims are to be properly tried, FTB would need to

employ expert witnesses and to conduct additional discovery which has not been conducted, The time

to do so, however, has long since passed. Thus, the most critical factor in finding prejudice is clearly

present: these amendments have a high likelihood of delaying the final disposition of ths case due to

the need for additional discovery and preparation. Kre, 143 F.3d at 88.

In spite of all of this, Hyatt boldly claims that no "prejudice" will befall the FTB in allowing

these amendments. See-Hyatt's Motion for Leave to Amend, p. 5, Nothing could be fuher from the

trth. No formal discovery has occurred with respect to either of these two amendments as neither claim

has been a par of this litigation. In fact, Exhibit Seven, attached hereto, highlights all of the issues

included in the proposed second amended complaint that would require additional discovery in order

for FTB to properly prepare and defend there new claims.

21

22

As already noted, discovery has nearly closed in ths case. The final deadline for exchanging

documents expired on July 1, 2005. (See Ex. 8, Order filed 10/10/05). All percipient witness

depositions have been held. Exchange of expert witness information has already been cutoff. In fact,

the only aspect of discovery stil open at this time is merely third par witness and expert depositions.

The discovery cut-off for those depositions is set for May 31,2006. (See Ex. 9, Order fied 12/29/2004

setting discovery cut-off at May 15, 2006. This date was recently extended fifteen days by Discovery

Commissioner Biggar in order to conclude expert depositions. Ex, 10, 3/9/2006 Tr. Discovery

Commissioner's Hearing, p. 40-44).

Contrar to Hyatt's assertions, there has been no discovery on Hyatt's claim for breach of

23 confdential relationship or the required elements of this claim - paricularly what facts Hyatt asserts

24 to support the "special relationship" element.

25 Contrar to Hyatt's assertions, discovery would have to be reopened in order for the FTB to

26 properly defend against these claims, paricularly the attorneys fees as special damages claim.

27 Undeniably expert witness disclosure deadlines would have to be extended. Certain depositions would

28

14
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have to be re-opened. This is exactly the type of"prejudice" that mandates denial of a request for leave

to amend. 6 Wright & Miler, Federal Practice and Procedure: Civil2d §1488, p, 674.

Hyatt would necessarily have to produce additional documents in order to support these new

claims. In fact, with these proposed amendments, Hyatt is attempting to re-open discovery on his own,

Hyatt offered additional documents as of March 27, 2006, long past the discovery cutoff for document

exchange, in order to prove up these claims. (Ex. 11, Copies 00/27/2006 Hyatt document production).

And these very documents were redacted by Hyatt to delete the very information FTB would need to

defend against his claims for attorneys fees! ag.) Furhermore, it would be necessar for an expert to

be retained by both Hyatt and the FTB to testify as to the reasonableness of the fees claimed and sought

by Hyatt. However, the deadline for the exchange of experts has already passed.

Although Hyatt alleges that his claim for attorneys fees has always been a par of ths litigation,

discovery has not been permitted in to this claim to allow the FTB to properly defend these claims.

Hyatt has repeatedly refused to provide the necessar information concernng attorney's compensation,

invoices, and other information necessar for FTB to defend itself.( See Ex. 11, Copies of 3/27/2006

Hyatt, which are examples ofthe types of information provided to FTB to prove attorneys fees). Rather,

Hyatt has evaded direct questions and interrogatories concernng the total amounts of fees that are

claimed or provided incomplete evidence ofthe fees claimed, and also has denied all discovery into the

puroses such attorneys fees were incured. For example, Hyatt claimed that his "attorney's fees (could)

not be calculated until the conclusion of this matter" in his responses to interrogatories. (Ex. 12,

Hyatt's Objections and Second Supplemental Responses to Defendant's First Set ofinterrogatories, p.

21

22

12).

Furhermore, the documentar information recently produced by Hyatt to support these claims

23 does not provide any proof ofthe types oftasks worked on by Hyatt's professionals, when these tasks

24 were completed, or whether the tasks were necessitated by the FTB. (See Ex. 11, Hyatt's Sumar of

25 Attorney's Fees Reports). Rather, all that Hyatt has provided are sumaries of 
the amount of time

26 spent and the cost. (Id.)There is no conceivable way that any expert retained by the FTB could attest

to the reasonableness or uneasonableness of these fees,
27

28

15
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1 Therefore, in order for the FTB to have the opportity to properly defend against these

2 additional claims, it would require the re-opening of discovery as well as additional preparation and

3 expense to the FTB. Re-opening discovery wil only fuher delay ths trial,

4 "At some point in every litigation the issues for trial must be finally delineated." Jamison v.

5 McCurie, 388 F,Supp. 990, 993 (N,D. IlL. 1975). That time has come, It is time for the FTB to get its

6 opportity to defend itself before a jur. This case is set for tral in August 2006 and discovery has cut

7 off, Sumar judgment motions have already been fied and are curently pending before this Cour.

8 Requiring the FTB to either choose between being improperly prepared to defend itself at trial or

9 requiring the FTB to proceed through the additional discovery, expense and preparation (and likely

10 fuher delay of ths trial) are both extremely prejudicial alternatives to the FTB, which mandate

11 denying the request for leave to amend the complaint. 6 Wright & Miler, Federal Practice and

12 Procedure: Civil2d §1488, p. 674.

13

14

D. Hyatt's Re-Pled Claim For Declaratory Relief Must Be Strcken

Bizarely, in the proposed second amended complaint, Hyatt re-pleads the declaratory relief

oo'"N

15 claim that was dismissed by order of this Cour on April 16, 1999. Hyatt claims that he has re-pled this

16 claim "to preserve plaintiffs right to appeal the district cour's April 3, 1999 ruling dismissing this

17 cause of action." However, this Order has already been appealed. It was the subject ofthe writ to the

18 United States Supreme Cour and was fuher upheld by the highest cour ofthis country, See Franchise

19 Tax Board v. Hyatt 538 U.S. 488, 499 (2003).

20
The question becomes who else does Hyatt intend to appeal this order to exactly? Accordingly,

21 Hyatt's improperly re-pled declaratory relief claim should be strck from the proposed second amended

22 complaint.

23
II1. CONCLUSION

24

25
Other than as set forth in Exhbit 1, Hyatt's request for leave to amend his complaint should be

denied. These amendments are futile because they are legally insufficient and could not withstand a
26

motion to dismiss. The requested amendments are untimely and Hyatt has completely failed to meet
27

his burden to show excusable neglect in requesting these amendments. These amendments are highly
28

16
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23

24

25

26

27

28

prejudicial to the FTB as they would require additional discovery, preparation, and time when discovery

has nearly closed and trial is set to begin in less than four months. Therefore, Hyatt's motion for leave

to amend in order to fie a second amended complaint should be parially denied as to these requested

amendments.
ti

Dated this ~ day of April, 2006.

By
RASHAW (NSBN 1638)

VALL (NSBN 3761)
A. SILVESTRI (NSBN 5779)

Mc D CARO WILSON LLP
1 00 West Libert Street, 10th Floor
P. Box 2670
Reno, Nevada 89505-2670
(775) 788-2000

Attorneys for Defendant Franchise Tax Board
of the State of Californa
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1 CERTIFICATE OF SERVICE
2 I hereby certify that I am an employee of McDonald Carano Wilson LLP, and that I served a

3 true and correct copy of the foregoingFTB'S PARTIAL OPPOSITION TO HYATT'S

4 MOTION FOR LEAVE TO FILE SECOND AMENDED COMPLAINT on this 7 ~y of

5 April, 2006 by hand delivery upon the following:

6

7

8

9

Peter C. Bernard, Esq,
Bullvant Houser Bailey PC
3980 H. Hughes Parkway, No, 550
Las Vegas, Nevada 89109

I hereby certify that I am an employee of McDonald Carano Wilson LLP, and that I served

10 true and correct copies of 

the foregoing FTB'S PARTIAL OPPOSITION TO HYATT'S

MOTION FOR LEAVE TO FILE SECOND AMENDED COMPLAINT on this ì 'fday of
11

April, 2006 by depositing said copies in the United States Mail, postage prepaid thereon, upon the
12

13
following:

14

15

16

17

18

19

20

21

22

, 23

24

25

26

27 178061.2

28

Mark A. Hutchison, Esq.
Hutchison & Steffen
Peccole Professional Park
10080 West Alta Drive, Suite 200
Las Vegas, NV 89145

Donald Kula, Esq.
Bingham McCutchen LLP
355 South Grand Avenue, Suite 4400
Los Angeles, California 90071-3106

COURTESY COPY:
The Honorable Jessie Walsh
Regional Justice Center
200 Lewis Street
Las Vegas, NV 89155
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Mark A. Hutchison (4639)

2 Hutchison & Steffen
10080 Alta Drive

3 Suite 200
Las Vegas, NV 89145

4 (702) 385-2500

5 Peter C. Bernard (734)
Bullvant Houser Bailey PC

6 3980 Howard Hughes Pkwy., Ste. 550
Las Vegas, NV 89109

7 Telephone: (702) 650-6565
Attorneys for Plaintif Gilbert P. Hyatt
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DISTRICT COURT

CLARK COUNTY, NEVADA

GILBERT P. HYATT,

Plaintiffs,

v.

FRANCHISE TAX BOARD OF THE STATE
15 OF CALIFORNIA, and DOES 1-100 inclusive,

16 Defendants.

17
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19

20

21

22

23

24

25

26

27

28

Case No.: A382999

Dept. No.: X

PLAINTIFF GILBERT P. HYATT'S REPLY
IN SUPPORT OF HIS MOTION FOR
LEAVE TO FILE SECOND AMENDED
COMPLAINT

Date of Hearing: April 17 , 2006
Time of Hearing: 9:00 a.m.

(fied under seal by order of the Discovery
Commissioner dated February 22, 1999)

-1- RA002278



6

7

8

9

10

11
u 0ir
~ ir
.. £ irir 12
~ ":gj ~ ~.;

l-~~= 0\00
1300 ir ir

-¡ i: \0 \0
Q, fI~"--
'" ,.z~~= bl -,.,. 14
ti

:: ¡Q ':'-:: ~~..
:¡ .,;; 0'-
=

~ ¡Q fr'~ 15C'

:È
o""- U
:: ~&:

:; 0
1600= 0\

M

17

18

19

20

21

22

23

24

25

26

27

28

1 Plaintiff Gilbert P. Hyatt files this Reply in support of his Motion for Leave to File

2 Second Amended Complaint and in response to Defendant Franchise Tax Board of 
Cali fomi a's

3 (the "FTB") Opposition.

4

5
1. Introduction.

Hyatt does not present in his Second Amended Complaint newly minted claims. The

claims and amendments relating thereto are well known to the FTB and/or based on the same

facts and circumstances that have been the subject of this case.

As set forth in detail below, Hyatt claims are not futile. The FTB misstates and perhaps

misunderstands the breach of confdentiality claim. By seeking and obtaining, through the

FTB's position as tax assessor, and promising to keep confdential, non-public information from

Hyatt, the FTB did have a confidential relationship that required the FTB not to breach its

obligations of confidentiality. This claim does not require, and Hyatt does not assert, a formal,

traditional fiduciary relationship. But the FTB did owe Hyatt an obligation to act in his interests

relative to keeping his non-public information confidential, based on its express promises, and it

is this obligation that creates the confdential relationship that the tort requires. The FTB

breached this obligation and thereby breached its duty of confidentiality. As also detailed

below, Hyatt has more than adequately pled facts demonstrating the confidential relationship

created by the FTB's position and its own promises. Lastly, contrary to FTB misstatements, the

case law does not prohibit this claim against a governent agency.

As also set forth in more detail below, the FTB has been well aware of Hyatt's request

for recovery of attorneys' fees as special damages. This claim is not for Hyatt's fees in this

case. It is for the fees he incurred in the bad faith audits and protests. As such, he is not seeking

a reasonable award of fees in this case, but recovery of out-of-pocket hard damages. Hyatt has

sought leave to make this explicit, although not even absolutely necessary under Sandy Valley,

which indicates such an amendment may even be made at triaL. Most significantly, the FTB has

known Hyatt would seek fees as damages, as the Court even acknowledged in a recent hearing.

-1- RA002279
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3
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8

9

10

11

There is simply no surrise or prejudice to the FTB in adding the claim of attorneys'

fees for damages.

Lastly, the FTB's meek opposition to Hyatt's request to add references to "informational

privacy" defies logic. As detailed below, informational privacy is an aspect of Hyatt's common

law invasion of privacy claims. It has been litigated since early in this case, and in no way is a

claim under California statutory law as the FTB continues to erroneously argue. None of

Hyatt's requested amendments in any way alter the substance of the case to be tried. They are

closely related to pending claims and require no new discovery nor in any way implicate the

scheduled trial date. Moreover, the FTB has remaining scheduled deposition dates with Hyatt

and his tax professionals, to the extent it wants to tae specific discovery relating to these

amendments.

Hyatt therefore respectfully requests that the Cour grant this motion and grant Hyatt

leave to file his Second Amended Complaint.

2. Granting Hyatt leave to amend to add his breach of confidentiality claim
is not futile.

A. Contrary to the FTB's erroneous description of and assertions about the
tort, a special relationship regarding confidentiality does exist between
the FTB and Hyatt.

The FTB's Opposition attempts to convey that the "special relationship" upon which a

breach of confidentiality claim is based is limited to voluntar, fiduciary-based relationships in

which a fiduciar duty is owed by one of the paries. The types of special relationships that

apply to the tort are nowhere near as limited as suggested by the FTB. Indeed, the relationship

that creates the duty of confdentiality may be involuntar and certainly may exist where there is

no fiduciary relationship. The actual duty imposed on a pary, on the other hand, is quite limited

as it pertains only to keeping confidential the information that the party is obligated not to

disclose.

Here, the FTB need not act in Hyatt's interests relative to its determination as to whether

Hyatt owes taxes, and certainly has no fiduciary duty to Hyatt in that context. But the FTB does

-2- RA002280
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1 have a special relationship with Hyatt relative to the non-public information from and

2 concerning Hyatt that it acquired in its special position as tax assessor, and it owes Hyatt a duty

3 not to publicly disclose such information and must act in Hyatt interests in protecting and not

4 disclosing the non-public information. These simple facts impose the duty of confdentiality on

5 the FTB.

6 The existence of a fiduciary duty may create a special relationship under the breach of

7 confidentiality tort, but - as the Nevada Supreme Cour explained in Perry v. Jordan - so do

8 other circumstances in "any situation where one party (Hyatt) imposes confidence in the other

9 (the FTB) because ofthat person's position, and the other party (the FTB) knows of this

10 confdence."¡

Contrary to the FTB's Opposition, Perry did not limit the tyes of circumstances in

which a special relationship creating a duty of confidentiality may arise, but rather gave

examples. The FTB even quoted the Nevada Supreme Court's language in Perry, saying "(a)

confdential relationship may arise. . . ", that prefaces the examples given by the Cour.2 Yet,

the FTB then argues such relationship "wil only exist" in traditional fiduciary relationships

"such as. . . attorney/clients, parners, family members or long-time relations.,,3

Perry even explicitly states that "(the special relationship) may exist although there is no

fiduciary relationship,,4 and then explains that "When a confidential relationship exists, the

person in whom the special trst is placed owes a duty to the other pary similar to the duty of a

fiduciary, requiring the person to act in good faith and with due regard to the interests of the

other pary."s As set forth below, this is precisely what the paries have been litigating over

since the outset of the case. The FTB requested and received confidential, non-public

information from and concerning Hyatt after promising and assuring Hyatt it would keep such

i Perry v. Jordan, ILL Nev. 943, 946 (1995).

2 FTB Opposition, at 6.

3 Jd.

4 Perry, ILL Nev. at 947.

5 Jd.

-3- RA002281
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1 information confidential, but instead it then threatened to and did disclose his confidential

2 information.

Indeed, one of the cases cited in Plaintiffs Opposition, Yerington v. General Motors

Acceptance Corp. 
6 decided only in 2004, explicitly explains Nevada law relative to confidential

relationships - which is generally consistent with the law of other states - in that they do not

rise to the level of fiduciary relationships. The most concise description by the Cour in

Yerington was as follows:

Nevada has recognized the existence of confidential relationships not rising
to the level of fiduciary relationships, yet stil giving rise to legally
enforceable duties. The leading case on constructive fraud is Perry v. Jordan.
In Perry, the cour stated that a confidential relationship "exists when one par
gains the confdence of the other and purports to act or advise with the other's
interests in mind." A confidential relationship may arise "where one party
imposes confidence in the other because of that person's position, and the
other party knows of this confidence. ,,7

Yerington also demonstrated that, like fiduciary relationships, a confdential relationship

can exist in certain circumstances where the parties are otherwise adversarial. In addition, the

existence of such a relationship is a question of fact for the jury.

. . . "A confidential relation exists between two persons, whether their
relations be such as are technically fiduciary or merely informal, whenever
one trusts in and relies on the other. The question in such case is always
whether or not trust is reposed.". . . . Whether such a relationship exists
appears to be a question of fact. "(T)he existence of a special relationship is a
factual question(;) ... all of the facts must be considered in order to determine if
the relationship was created." However, the question for the Cour is whether,
under the circumstances of this case, a reasonable jury could conclude that a
reasonable person would impar special confidence in the other party and
whether that other pary would reasonably know of this confidence.

. .. Confidential relationships not rising to the level of fiduciary

relationships, yet stil giving rise to legally enforceable duties, have been
found between a purchaser and the seller/lender of property where the
seller/lender failed to disclose a known flooding problem, . .. In another case
between a purchaser and a seller of real property, the Nevada Supreme Cour
declined to find a fiduciary relationship, but remanded the case for further
fact-finding as to whether a relationship of "special confidence" would stil
support a claim for constructive fraud. 

8

6 Yerington Ford Inc. v. General Motors Acceptance Corp., 359 F. Supp. 1075 (D. NV 2004).

7 Id., 359 F. Supp. at 1093 (internal citations omitted and bold emphasis added).

8 Id., 359 F. Supp. at 1088 (internal citations omitted and bold emphasis added).
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1 Yerington also cites cases outside Nevada that discuss under what circumstances a

2 special relationship may exist, but for which a fiduciary duty does not ordinarily exist. One

3 such case involved a creditor and debtor, for which no such duty typically exists, but was found

4 to exist in that case based on the creditor having "specially agreed" to undertake a paricular

5 duty. "The cour found that the ban owed a fiduciary duty not to jeopardize the estate's fuds

6 because it had specifically agreed to the conservatorship restrictions when it opened the

7 account. ,,9

The FTB simply misstates and erroneously argues Perry and Yerington.lO The breach of

confidentiality tort is not a breach of fiduciary duty claim by another name. Indeed, as Perry

indicates, the tort is most closely associated with a constructive fraud claim. Nonetheless, after

correctly stating that the tort requires "(1) a special, confdential relationship must exist between

the parties that the parties owe a duty to one another, and (2) that duty must be breached," the

FTB's nonetheless ultimately argues and cites cases holding that a governent agency does not

owe a fiduciary duty in the contexts of the various cases that are cited. Those cases are not on

point. They do not involve one pary obtaining non-public information from the other pary

under the expectation or explicit promise of confdentiality. None of them, in particular

Johnson v. Sawyer, ii involve a pary using its position and promises of confidentiality to gain

possession of the other party's non-public information and then publicly disclosing and

threatening in bad faith to fuher disclose such information. Nor do any of them hold, as the

FTB erroneously asserts, that no such relationship can exist between a governent agency and a

21 pri vate citizen. 
12

22

23

24

9 Id., 359 F. Supp. at 1090 (bold emphasis added).

10 The FTB's Opposition also cites In re Sunshine Suites, Inc., 56 Fed.Appx. 776 (9th Cir 2003), but this case has no

application here other that its citation and quotation to Perry.
ii Johnson v. Sawyer, 760 F. Supp. 1216 (S.D. TX 1991), reversed and remanded, 47 F. 3d 716 (5th Cir 1995).

12 Johnson merely concludes in a one paragraph analysis that the tort requires that "one part justifiably trusts and

relies on -- that is places his trst and confidence in -- another" and it has not seen any case law in the private
citizen/governent context and therefore leaves "such an extension to some enterprising jurist of the future." 760
F. Supp. at 1233. Also, the court in Johnson is under the apparent misimpression that a fiduciary duty must exist
for there to be a confidential relationship, as that appears to be the basis of its decision. In any event, this claim was
an after-thought in the Johnson case as the trial cour stil awarded over $10,000,000 against the IRS on other
claims stemming from disclosures about the taxpayer. The award was ultimately reversed by the Fifth Circuit, as

25

26

27

28
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The FTB also completely ignores the substantial authorities cited in Hyatt's moving

papers that demonstrate the evolution of the tort and its current application by courts. The FTB

does not and canot rebut the existence ofthe tort and its unversal application when confidence

is reposed in one who then receives non-public information under the expectation and even legal

requirement that the information be kept confidential, only then for that trust and confidence to

be violated by disclosure of the non-public information. In sum:

Relationships of this kind require us to lower our defenses and permit some
intrusion into our personal lives. . . , Such selfexposure is not always voluntary.
To function in modern society, for example, we must file tax returns and write
checks, and those who process these documents incidentally have access to
details of our private lives. (FN omitted)

These two elements--the assurance of secrecy and the reliance it evokes--are the
essential ingredients of what can be termed a "confidential relationship," (FN
omitted) The giver of information places himself in a vulnerable position in
reliance on the assurance of secrecy and thus has a legitimate expectation of
confidentiality. The receiver of the information, by implicitly holding out the
assurance associated with his occupation, invites the reliance and thus has an
obligation not to disappoint the giver's expectation. . . .

Cases granting recovery for breach of confidence share similar basic elements.
Though the type of relationship varies from case to case, the relationship in each
case caries an implicit assurance of confidentiality that the defendant held out
and then violated. . . .13

Hyatt has pled such facts since the outset of this case. Having sought and obtained

Hyatt's non-public information, and the FTB was required to act in Hyatt's best interests

21 relative to keeping the information confidentiaL.

22

23

B. Hyatt has more than adequately pled this special relationship created
by the FTB's position, its promises of confidentiality, and its resulting
receipt of Hyatt's non-public information.

24 The FTB's other attack on Hyatt's breach of confidentiality claims relative to futility is

25

26

27

28

the disclosure at issue consisted of a trthful press release concerning the taxpayer's plea bargain to a criminal

offense. 47 F. 3d at 737-38.
13 Alan Vickers, Note, Breach of 

Confdence: An Emerging Tort, 82 Colum. L. Rev. 1426,1427-28, 1434, 1441,
1455 (1982). Hyatt attaches a copy of this Law Review Note as Exhibit 1, demonstrating the wide acceptance and
understanding of the tort even I? 1982.
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that Hyatt has not purportedly pled facts constituting a special relationship relative to the FTB' s

duty of confdentiality. Nothing could be fuher from the truth. The Second Amended

Complaint, as was the First Amended Complaint, is replete with allegations of the FTB

promising confidentiality and a good faith audit in order to obtain Hyatt's cooperation in the

audit and ultimately the production of his non-public information. 
14

Beyond the allegations, the evidence already gathered, and therefore the reason for this

request to amend, is overwhelming relative to the confidence Hyatt reposed in the FTB in

providing his non-public information with the expectation it would be kept confidentiaL. Most

recently, this evidence was summarized in the expert report of Hyatt's privacy expert, Professor

Daniel Solove. His report, quoted below, summarzes the evidence of the FTB' s successful

efforts to gain Hyatt's confidence concerning the releasing and production of non-public

information. Putting aside the testimony taken to date relative to such conduct by the FTB, the

FTB's own documents provide overwhelming evidence that it sought and obtained a special

relationship concerning confidentiality in order to voluntarily receive Hyatt's non-public

information. This evidence, in sum, was outlined by Professor Solove and relied on by him in

his report:

17

18

19

20

21

22

23

24

25

26

27

28

"In his deposition, Hyatt states:

Q. Okay. Did the FTB promise you any protection, other than
what's required by law concerning your privacy?

A.. The FTB promised me unconditionally that it would protect my
privacy.

Q. Do you believe it undertook in your case special obligations in
addition to what the law requires?

A. Yes, In addition to the promise - In addition to what the law
requires, it made additional promises in its initial contact letter or
letters, and then the auditors and also made additional promises of
confidentiality.

Q. By those additional promises, what obligation was added on to
the FTB's obligations required by law?

A. Well, for example, in the contact letter, the initial Notice of

14 See, e,g., proposed Second Complaint, irir 81-84, including subparts.

-7- RA002285



1

2

3

4

5

6

7

8

9

10

11
u 0ir
~ ir
.. £ irir 12
~ CI",~~~.;

t-"i~= 0\00
1300 ir ir

-¡ i: \0 \0
Q, fJ;:---
'" "gz88= ~ ¡:"t-t: 140

=: :: bl" ..
11 i:..:¡ "0 ;; ,g'š

= a ¡: 0.._ 15C' ~..~ tl
~ :f ., OJE-~
:; 0

1600= 0\
M

17

18

19

20

21

22

23

24

25

26

27

28

Audit, the FTB promised me not only would it abide by the
California Privacy - I'm getting tired. You have to bear with me.

Q. Take your time.

A. Informational Practices Act, and the Federal Privacy Act, but
that it would also disclose my information only to certain
governent agencies, such as the IRS.

Hyatt also stated in his deposition: "I think that the promises that the auditors
made to my tax representatives were -- included those that were required by law,
but that went much further and were unconditional statements that they would
preserve the confidentiality of the documents that they wanted me to submit to
them. "

Second, whenever Hyatt or his agents submitted information to the FTB, they
sought assurances of confidentiality and clearly expressed that the information
and documents conveyed to the FTB were to remain confidentiaL. Frequently,
FTB officials provided acknowledgment that they understood Hyatt's strong
desire for confidentiality and assurances that Hyatt's information would remain
confidentiaL. For example, in a 1997 memo from Eugene Cowan (Hyatt's
accountant) memorializing conversations with Anna Jov.anovich of the FTB, he
stated:

Ms. Jovanovich asked if we would supply her with certain
agreements that the FTB had previously reviewed and had copied
excerpts from. She reiterated. her understanding that Mr. Hyatt
was extremely concerned over the confidential nature of his
agreements and his case in total.

Additionally, in letters from Eugene Cowan to the FTB, transmitting Hyatt's
licensing agreements with various companies, Cowan stated: "Copies of these
agreements are being sent to you under your assurance that the agreements wil
be kept confidential and secure."

In a June 25, 1998 memo to his file, Cowan wrote: "From the outset of the audit
conducted by the FTB on the tapayer's 1991 and 1992 taxable year, we have

informed the FTB of the taxpayer's need and desire to keep the materials
furnished as part ofthe audit private and confidentiaL." In that memo, Cowan
provided a "chronology of the written and oral contacts that I have had with the
FTB concerning the taxpayer's desire for confidentiality and/or privacy."
According to Cowan's recollections of his conversations with FTB officials in
the chronology, on September 13, 1993, "Mr, Shayer explained that FTB
personnel was required to maintain the confidentiality of a taxpayer records, Mr.
Shayer assured me that the taxpayer's fie would be maintained in a. locked
cabinet and that only the FTB personnel working on the case would have access
to the file." On September 29, 1993, "I (Cowan) reiterated to Mr. Shayer the
sensitive, confidential nature of the documentation, Mr. Shayer assured me that
the confidentiality of the documents would be maintained." Cowan references a
conversation he had with Mr. Soriano "regarding the taxpayer's desire to keep
his home address private and confidentiaL." On February 23, 1995, Cox made a
visit to Cowan's offices to review Hyatt's documents. According to Cowan's
description of the visit: "I told Ms, Cox that the taxpayer is very concerned for
his privacy and tried to maintain a very low profile in Nevada. Ms. Cox assured

-8- RA002286
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me that everyone in the FTB was subject to the security and disclosure policy of
the FTB the violation of which would cause an FTB employee to lose his job or
worse." Throughout the memo, Cowan writes about numerous oral and written
communications with FTB officials, including Mr. Soriano and Ms. Cox, in
which Cowan repeatedly stated that Hyatt expected confidentiality and privacy,
and the FTB officials assured him that they would maintain confidentiality.

In a August 29, 1995 letter to the FTB, Cowan states that "Mr. Hyatt has been
careful to protect his privacy as a result of past harassment and disruption of his
work." Cowan further writes:

As part of maintaining his private profile, Mr. Hyatt has imposed
on friends and colleagues to serve as trustees or as nominal
addressees for Mr. Hyatt s personal residence and related items
(such as voting address, utilties, etc.) in Las Vegas, Mr. Hyatt
also uses Post Office boxes for his correspondence to maintain
privacy. Mr. Hyatt does not want his name publicly associated
with his residence. Of course, Mr. Hyatt uses Las Vegas business
cards and has had extensive business correspondence and contacts
using his Las Vegas address and phone number in 1991 and 1992
(and to the present). But, as mentioned above, to protect against
undesirable contacts, he has tried to insulate his name from
readily-accessible public records.

In a response letter, Cox writes: "The FTB acknowledges that the taxpayer is a
private person who puts a significant effort into protecting his privacy. . . . Your
letter states that the taxpayer does not want his name publicly associated with his
residence. "

In Cowan's deposition testimony, he stated that "Mr. Shayer (of the FTB) and I
discussed keeping Mr. Hyatt's documents confidential and keeping them locked
in a cabinet, I think, he described, and allowing as few as possible - basically,
those folks who needed to know at the FTB to be able to review that." In another
parts of his deposition, Cowan states that he discussed the importance of
protecting Hyatt's confidentiality with the FTB officials.

Third, beyond explicit promises of confdentiality, the documents also indicate
that the FTB had duties of confidentiality by virtue of the natue of its
relationship with Hyatt, its special position of power, its own rules and
procedures, and its other obligations under the laws and constitution of
California, In paricular, the FTB's Disclosure Education Training Manual
emphatically calls for keeping personal information confidentiaL. Throughout
this booklet, on nearly every page, the slogan "If in doubt, don't disclose"
appears. Moreover, the Manual states that "(t)he primary types and sources of
confidential information received by FTB include: tax information received from
individuals such as: an individual's name, social security number, addresses,
exemptions, or filing status." On that page are four text graphics with the words
"CONFIDENTIAL," "TOP SECRET," "NEED TO KNOW," and
"CLASSIFIED. "

The FTB' s duty of confidentiality is also established by statements it makes to
taxpayers. A document entitled California Taxpayers Bil of Rights - 1988: A
Guide for Taxpayers states:
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1

2

3

4

5

6

7

8

9

10

11
u 0ir
~ ir

§ £ irir 12
v:~ ~ ~.;
t- '? ~= 0\00

1300 ir ir
-¡ i: \0 \0
Q, (1;;..-
'" ,.z~~= bO "r- r- 140 :: ¡q ':'-

=: :: bl" ..
Cl c:..:¡ .,;; .,'š

= a ¡: 0..-
15C'

~..t ~~ :: E-~
:; 0

1600= 0\
M

17

18

19

20

21

22

23

24

25

26

27

28

Your Rights to Confidentiality

We keep confidential the information that you provide to us on your state tax
returns, in letters and during any meetings with our auditors or other
representatives. We share confidential information, only as required by law, with
other government agencies such as the Internal Revenue Service and other
state and local tax agencies.

If, however, you are no longer married or living with your spouse and you filed a
joint return with an amount due, upon written request, we can tell you whether
we have tried to collect from your spouse, the general nature of the collection
activities, and the amount we have collected.

On documents requesting information from Hyatt, a Privacy Notice appears
describing the privacy rights established in the California Information Practices
Act of 1977.

In a letter to Hyatt dated June 17, 1993, the FTB provided Hyatt with a
questionnaire for use in the FTB' s investigation. That questionnaire contained
provisions about the FTB's responsibilties:

Your tax retu has been selected for audit by the California
Franchise Tax Board (FTB).

What should you expect from a Franchise Tax Board audit?

· Coureous treatment by FTB employees

· Clear and concise requests for information from the auditor
assigned to your case

· Confidential treatment of any personal and financial information
that you provide to us

· Completion of the audit within a reasonable amount of time.

The promise of confidentiality is broad and clear: "Confidential treatment of any
personal and financial information that you provide to us." In the Privacy Notice
(FTB 1131), the FTB states:

We may give the information you fuish us to the United States
Internal Revenue Service, the proper official of any state imposing
an income tax or a tax measured by income, the Multistate Tax
Commission and to California government agencies and officials,
as provided by law. If you owe any monies. we may disclose the
amount due to employers, financial institutions, County
Recorders, vacation trust fuds, process agents and other payers.

This language is consistent with the language in the document entitled California
Taxpayers Bil of Rights - 1988: A Guidefor Taxpayers. It is my opinion that
these documents make explicit promises of confidentiality. They strongly and
repeatedly state the general rule that any information that a taxpayer furnishes to
the FTB is to be kept confidentiaL. The documents state that there are exceptions
to this general rule, and they delineate these exceptions. Nowhere in the
documents does the FTB state that it wil disclose personal information to third
paries such as doctors, newspapers, dating services, and others.

-10- RA002288
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It is worth noting that the FTB Privacy Notice (FTB 1131, revised 5-89/6-91)
attached to the forms sent to Hyatt differs from the latest version of the FTB
Privacy Notice (FTB 1131, revised 08-2004). In particular, the section on
information disclosure has been re-written.

The FTB Privacy Notice provided to Hyatt is quoted above. The 08-2004
version of the FTB Privacy Notice states:

Information Disclosure

We may disclose your tax information to:

· The Internal Revenue Service.

· Other states' income tax officials.

· The Multistate Tax Commission.

· Appropriate Californan governent agencies and officials.

· Third paries when necessary to determine or collect your tax
liabilities.

Similar to the Privacy Notice provided to Hyatt, the 2004 version mentions that
information may be disclosed to the IRS, other-states' tax offcials, the Multistate
Tax Commission, and appropriate California governent agencies and officials.
However, there is an addition at the end of the 2004 version: "Third parties when
necessary to determine or collect you tax liabilties." This does not appear in the
Privacy Notices Hyatt received.

The FTB's 2004 Privacy Notice at least mentions the possibility that information
wil be provided to third parties "when necessary." As discussed above, even
were this the notice that Hyatt received, it is my opinion that many ofthe FTB's
disclosures of Hyatt's personal information lack any apparent justification. But
Hyatt received the older Privacy Notice, which enumerated the entities and
officials that might receive his personal information. Nowhere in the notice
Hyatt received are third paries mentioned.

The very purpose of a Privacy Notice is to inform the taxpayer of the limited
exceptions to the strong rule of confidentiality that the FTB is to follow.
Accordingly, the FTB clearly breached the confidentiality it promised in its
Privacy Notice. To the extent it had the practice of disclosing information to
third paries under any circumstances, then its Privacy Notice was misleading
and inaccurate.

The documents reveal that Hyatt, through his agents, read and relied upon that
Privacy Notice. For example, Eugene Cowan stated in his deposition:

Q. Now, are you aware that at the time that was standard
operating procedure - whether or not that was standard operating
procedure of the FTB to send out Demands to Furnish Information
from third paries without first requesting it from the taxpayer?

- 11-
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A. No, I wasn't aware, I was aware that on the audit forms and
letters that the Franchise Tax Board sends to you is the promise of
following the Information Practices Act and all the requirements
that are imposed on the Franchise Tax Board in doing so."is

Hyatt has therefore pled, and has substantial evidence of, a special relationship between

him and the FTB relative to keeping his non-public information impared to the FTB

confidentiaL. The FTB did have, and does have, an obligation to act in Hyatt's interest, as well

as its own, in keeping the information confidentiaL. In that regard, the FTB has recently

emphasized in its briefing the fact that it relies on voluntary compliance by taxpayers to

cooperate in audits and thereby produce the information sought by the FTB, Taxpayers thereby

repose their trust in the FTB to keep the produced information confidentiaL. A special

relationship thereby is created that requires the FTB to keep this information confdentiaL.

The FTB canot deny this very basic symbiotic relationship and the duty of

confidentiality it undertakes towards a taxpayer in seeking, even insisting upon, voluntar

compliance by a taxpayer relative to the taxpayer's production of requested information. The

FTB benefits by receiving the information it needs, and the taxpayer benefits - at least so long

as the FTB does not breach its duty of confidentiality - by avoiding having the FTB approach

third parties for the requested information and by avoiding lengthy, costly and public battles via

subpoena enforcement, among other things. The byproduct is a confdential relationship that the

FTB must not violate.

As a result, allowing Hyatt to amend and add his breach of confidentiality claim wil not

be a nullty. At the very least, Hyatt's claim that a special relationship was created by the above

facts is a question of fact for the jury.

3. Granting Hyatt leave to amend to add his allegations of attorneys' fees as
special damages is not futile.

The FTB argues that attorneys' fees as special damages are not recoverable under

15 D. Solove's Expert 
Witness Report, served on FTB counsel on March 31, 2006, at 13-18 (footnotes omitted for

ease of editing) but can be reviewed in hardcopy of Professor Solove's report attached hereto as Exhibit 2.
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Hyatt's intentional tort claims. 
16 To be clear, Hyatt is not seeking his attorneys' fees for

prosecuting his intentional tort claims in this action. This is as spelled out more explicitly in the

Second Amended Complaint, as Hyatt is seeking as damages his attorneys' fees and

accountant's fees in defending the FTB' s bad faith audits and now protest proceedings. As

such, this form of damages is recoverable as highly foreseeable and no different than a personal

injury plaintiff seeking recovery of his doctor bils. Hyatt has sought leave to amend, citing

Sandy Valley Associates v. Sky Ranch Estates Owners Assoc., 117 Nev, 948 (2001), only to

ensure there is no technical objection that because this element of Hyatt's damages from the

FTB's bad faith conduct in the audits and protests are attorneys' fees, they need to be pled with

specificity under Sandy Valley. In this sense, Hyatt and the FTB are talking two different

languages as the FTB does not even address Hyatt's clear pronouncement as to the attorneys'

fees he is seeking. Hyatt's Second Amended Complaint states, in regard to each tort claim for

which Hyatt's professional fees from the audits and protests are sought as damages:

It was highly foreseeable to the FTB that, absent the success of its scheme to
unlawflly deprive plaintiff of his property through such acts of intimidation as
the destruction of his privacy and the imposition of huge "fraud" penalties, as
aforesaid, plaintiff s only alternative was to vigorously defend himself in the
audits and the continuing California tax proceedings. This required the
employment of a team of attorneys and other experts. The resulting attorneys'
fees and other professional fees which plaintiff has incured, and continues to
incur, were proximately and directly caused and necessitated by the FTB's
course of tortious behavior,

As such, arguably, Sandy Valley is not implicated and Hyatt need not even specially

plead the subject attorneys' fees as Hyatt is not seeking his attorneys' fees from this case.

Nonetheless, out of an abundance of caution and to avoid any argument that the claim for these

attorneys' fees incurred as par of Hyatt's damages in the audits and protest must be so pled,

Hyatt seeks to amend as stated in his Second Amended Complaint.

Moreover, the FTB has known since at least July of 2004 when Hyatt first produced the

attorneys' bils and accountant's bils from the audits and early protests that these were the fees

16 For one such claim, "outrage" or intentional inflction of emotional distress, the FTB wrongly describes the term

"outrage" as a California moniker. It is nothing of the sort. The tort has traditionally caried this name in Nevada.

-13 -
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he was seeking in this case. As discussed in Hyatt's moving papers, Hyatt produced these in

response to the Discovery Commissioner's ruling fied February 2, 2004 that required he

produce copies of the attorneys' bils he seeks to recover in this action. Neither at that time, nor

since, has Hyatt produced his litigation bils from this case. The FTB certainly has not been

confused, nor could it be prejudiced by Hyatt seeking recovery of his attorneys' fees from the

audits and protests, given the FTB has had them for almost two years.

Most significantly, Hyatt's request to amend to add the subject allegations asserting the

attorneys' fees as special damages is not futile. Having been incurred in another proceeding, the

very proceeding at which the bad faith conduct at issue in this case occurred, they were

eminently foreseeable and recoverable as an element of Hyatt's damages from the bad faith

intentional torts alleged. In that regard, Sandy Valley holds that "when attorneys' fees are

considered as an element of damages, they must be the natual and proximate consequence of

the injurious conduct.,,17 This precisely describes the attorneys' fees sought here by Hyatt in the

Second Amended Complaint.

17

18

19

20

21

22

23

24

25

26

27

28

Because Hyatt does not seek recovery of his attorneys' fees from this tort case, the

FTB's discussion of whether this case fits within one of the types of cases described in Sandy

Valley for which fees incured in that specific case are recoverable as special damages has no

real application here. Hyatt does not seek recovery of his fees in this case, at least in part

because he chooses not to produce his litigation bils and thereby waive any privilege and work

product protection contained therein.

As this Cour is aware from the FTB's recent objection to an order made by the

Discovery Commissioner regarding what witness compensation information Hyatt must

produce, Hyatt opposes production of his litigation bils. If, however, the FTB were successful

in compellng Hyatt to produce such bils, Hyatt would have a viable claim for recovery ofthem

as special damages under Sandy Valley which specifies that recovery of attorneys' fees as

damages is permissible for actions that "were necessitated by the opposing party's bad faith

17 Sandy Valley Associates, v. Sky Ranch Estates Owners Assoc., 117 Nev. 948, 957 (2001)
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conduct.,,18 That is precisely this case. While the opinion prefaces this basis for actions for

declaratory or injunctive relief, there is no logical reason it would also not apply in this case

where the FTB's bad faith intentional acts are specifically at issue and which Hyatt seeks to

remedy. But again, barring any order compellng Hyatt to produce his litigation bils from this

case, Hyatt is not seeking recovery of his attorneys' fees in this case.

4. Granting Hyatt leave to amend to add references to "informational
privacy" is not futile and merely conforms the pleading to the claims being
litigated in this case as demonstrated by the parties' consistent briefing to
this Court and the Nevada Supreme Court.

The FTB objects to Hyatt's references in the Second Amended Complaint to

"informational privacy." Despite litigating Hyatt's informational privacy rights as part of

Hyatt's invasion of privacy claims for as many years as this case has been pending, the FTB stil

does not understand that "informational privacy" is a term that describes paricular modern

privacy rights that have developed as par of the common law for invasion of privacy. As it did

last year in bringing its failed and unecessary partial sumary judgment motion re Hyatt's

non-existent "IPA" claims, the FTB confuses "informational privacy" with California's

Information Practices Act. While that act codifies in California significant aspects of

informational privacy, common law informational privacy is at issue in this case and has been

from early on.19 Hyatt is not asserting a statutory claim under the IP A. He is asserting common

law invasion of privacy claims, which include his informational privacy. 
20

Hyatt's Opposition to the FTB's Partial Summary Judgment re IPA claims detailed the

22

23

24

25

26

27

28

above distinction and how Hyatt's common law claims differ from and were not statutory IPA

claims. In sum, Hyatt argued there:

18 ¡d., 117 Nev. at 958.

19 For example, Hyatt's Opposition to the FTB's Summary Judgment Motion in 2000 set forth in detail Hyatt's

informational privacy claims and how they are part of and establish Hyatt's invasion of privacy claims. This was
summarized in Hyatt's Opposition to the FTB's Partial Summary Judgment Motion re IPA Claims, at 14 - 19, a
copy of which is attached hereto as Exhibit 3.
20 Another summary of the law relative to informational privacy and its common law origin is set forth in D.
Solove's Expert Witness Report at 3 - 9, attached hereto as Exhibit 2.
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Hyatt has pled, presented evidence of, and otherwise developed and presented a
primafacie case for various prongs of Nevada's common law invasion of privacy
tort, including violation of informational privacy. These are common law claims.
As set forth above, the legal sufficiency, pleading suffciency, and evidentiary
sufficiency of these claims - at least relative to a sumary judgment - has
been established by the rulings by this Cour and the Nevada Supreme Court.
The FTB' s reference to and discussion of a statutory IP A claim is disingenuous
as Hyatt has not asserted such a claim. To the extent the FTB's motion is a
disguised attack on Hyatt's common law invasion of privacy claims, and
paricularly the informational privacy aspect of those claims, the FTB is seeking
an end-ru around prior rulings of this Cour and the Nevada Supreme Court,

To be clear, and as the FTB knows and should have referenced in its motion,
Hyatt has presented and is pursuing a common law claim for informational
privacy as par of his invasion of privacy tort. Hyatt has extensively briefed this
issue in the proceedings described above demonstrating the development of the
common law for informational privacy as a now accepted par of the invasion of
privacy tort. In opposing the FTB' s sumary judgment motion, Hyatt explained
. . . his informational invasion of privacy claim.21

Hyatt further explained how "informational privacy" fits into his common law invasion

of privacy claims by quoting his summary judgment opposition from 2000 in his Opposition to

the FTB' s IP A motion last year:

(b) Courts are particularly vigilant in enforcing informational
privacy rights related to social security numbers, addresses, and
other private information.

16 Courts of every level- including the U. S. Supreme Cour -
find disclosure of private personal information such as social
security numbers and secret addresses actionable and a violation
of an individual's "informational privacy" rights.

17

18

19

20

21

22

23

24

25

26

27

28

(i) U. S. Supreme Court informational privacy cases.

The U, S. Supreme Court has issued three opinions bearing on the
issue. United States Department of Defense v. Federal Labor
Relations Authority (FLRA), held that disclosure of employees'
home addresses to their union was a "clearly unwaranted
invasion of privacy." That case was largely based on United
States Dept. of Justice v. Reporters Committee for Freedom of
Press, which recognized that "both the common law and the literal
understandings of privacy encompass the individual's control of
information concerning his or her person. f1 Finally, United States
Department of State v. Ray, held that the disclosure of names and
addresses would be a clearly unwarranted invasion of privacy
because confdentiality had been promised and disclosure of the
information would be "a special affront to his or her privacy."

21 Hyatt's Opposition to FTB's Partial Summary Judgment Motion re IPA claims, at 14 - 16, attached hereto

(without exhibits) as Exhibit 3.
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(ii) State and Federal Courts also protect informational privacy

(social security numbers and home addresses).

State ex reI. Beacon Journal Publishing Co. v. City of Akron,
found that the disclosure of social security numbers "would
violate the federal constitutional right of privacy" and held that
because the Privacy Act of 1974 regulates the use of Social
Security numbers, individuals "have a legitimate expectation of
privacy in their Social Security numbers." Two recent
Washington cases have found disclosure of social security
numbers to be highly offensive. Progressive Animal Welfare
Society v. University of Washington, held that "(T)he disclosure of
a public employee's social security number would be highly
offensive to a reasonable person. . ,." Furhermore, in Tacoma
Public Library v. Woessner, the Cour similarly held that "(w)e
agree that release of employees' identification number would be
highly offensive."

Other cases concluded that certain citizens - such as Gil Hyatt-

have a paricular need or desire to keep their address confidentiaL.
National Association of Retired Federal Employees v. Horner,
held that "(i)n our society, individuals generally have a large
measure of control over the disclosure of their own identities and
whereabouts. That people expect to be able to exercise that
control is 'evidenced by . . . unlisted telephone numbers by which
subscribers may avoid publication of an address in public
directory, and postal boxes, which permit the receipt of mail
without disclosing the location of one's residence.'" Moreover, the
cour could have had Gil Hyatt in mind when it noted that it is
public knowledge that when one gains wealth, "that individual
may become a target for those who would like to secure a share of
that sum by means scrupulous or otherwise."

American Federation of Government Employees, AFL-CIO, Local
1923 v. United States, expresses privacy concerns similar to those
alleged by Hyatt in this case. The court held that union members
had a privacy right not to disclose their home addresses to their
own union because disclosure could subject the employees to an
unchecked barage of mailngs and perhaps personal solicitations.
The cour then observed that no effective constraints could be
placed on the range of uses to which the information, once
revealed, might be employed. The dissent pointed out that only a
rare person - like Hyatt - conceals his address from real

property records, voting lists, motor vehicle registration, licensing
records and telephone directories. The cour majority nevertheless
recognized the privacy right even for those less sensitive about
secrecy."

Hyatt also explicitly presented his common law informational privacy claim to
the Nevada Supreme Cour as part of Hyatt's petition for rehearing. There, Hyatt
explained:

This claim (invasion of privacy by ilegal disclosure of private
facts) is really two: the more recently emerged invasion of
informational/constitutional privacy and the more traditional
branch of disclosure of private facts. Each claim involves the

-17 -
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disclosure of private facts for which an expectation of privacy had
been created and for which a reasonable person would find
offensive - particularly informational/constitutional privacy under
which disclosure of private, personal information gathered by the
governent is per se unlawfL.

Again, both this Cour and the Nevada Supreme Cour have rejected the FTB's
attempts to dismiss this and Hyatt's other intentional tort claims finding genuine
issues of fact in dispute. Common law informational privacy, as a prong of
Hyatt's asserted invasion of privacy tort, is very much a par of this case. But
Hyatt asserts no IP A claim?

The FTB's citation to Sands Regent v. Valgardson23 has no application here. First, as

described above, Hyatt's claims for invasion of privacy include violations of his "informational

privacy" and are fully recognized under Nevada's common law and the common law throughout

the country. These claims are not in place of, or in lieu of, or to avoid a claim under the IP A,

which is a California statutory remedy. Hyatt seeks no relief under the IP A in this Nevada

action, despite the FTB' s desire to inject it into this case as a direct claim. As was detailed in

Hyatt's Opposition to the FTB' s IP A motion, the IP A has relevance here because it puts

restraints on the FTB's conduct and the FTB's disregard of such restraints, as well as its

disregard of other internal operating procedures, and is evidence of the FTB's bad faith and

intent to "get" Hyatt at all costS.24 But Hyatt seeks no recovery in this action for such IP A

violations by the FTB.

As a result, Hyatt's inclusion ofthe term "informational privacy" in the Second

Amended Complaint in conjunction with his common law claims is entirely appropriate and

certainly not futile. Indeed, Hyatt included such references to avoid any claim later by the FTB

that the informational privacy aspect of his invasion of privacy claims has not been pled. Again,

the terms were inserted out of an abundance of caution. Given that Hyatt is amending the

complaint, it makes sense to reference what discovery has revealed is a significant component of

his invasion of privacy claims. It certainly is not a nullty.

22 Id., at 17 - 19 (internal footnotes omitted, see copy attached hereto (without exhibits) as Exhibit 3 for internal

footnote cites).
23 Sands Regent v. Valgardson, 105 Nev. 436 (1989).

24 Hyatt's Opposition to FTB's Partial Summary Judgment Motion re ¡PA claims, at 6, attached hereto (without

exhibits) as Exhibit 3.
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5. There has not been inexcusable delay by Hyatt, nor will the FTB be
prejudiced nor the trial date affected by the amendments.

There has not been undue delay by Hyatt for the same reasons as addressed below

demonstrating these amendments in no way prejudice the FTB. Moreover, while the FTB cites

to certain federal cases and the Wright, Miler & Kane Federal Practice and Procedure treatise

in arguing undue delay, 2S the great weight of authority as cited in that same treatise is that delay,

even unjustified delay, alone is not sufficient to deny a request for leave to amend.i6 Leave can

and is granted throughout the various stages of the proceedings including "when the case is on

the trial calendar and has been set for a hearing . . . , at the beginning, during, and at the close of

trial(.)"27 Delay is also less a factor where the claims sought to be added are "closely related" to

the pending claims.is

Here, Hyatt's requested amendments are closely related to the pending claims and/or

have been known to the FTB for a great deal of time. Moreover, The FTB stil has two days of

deposition to take of Hyatt (on April 26 and 27), as well as two days of deposition to take of

Hyatt's tax attorney during the audits, Mr. Cowan (to be scheduled for mid May) and at least

one more day of Hyatt's accountant during the audits and protests, Mr. Kern (to be scheduled).

The FTB canot, and wil not, be prejudiced by these amendments.

18

19

20

21

22

23

24

25

26

27

28

A. The FTB knows of and is not prejudiced by Hyatt's request to amend to add
attorneys' fees as special damages.

Regarding the amendments directed at adding the attorneys' fees as special damages, as

addressed in Hyatt's moving papers, the FTB has had most of the bils for which Hyatt seeks

recovery for almost two years. Specifically, in a DCRR signed February 2, 2004, the Discovery

Commissioner ruled that Hyatt must produce copies of attorneys' bils he wil claim as damages.

In July 2004, Hyatt produced copies of the attorneys' bils (Mr. Cowan's) and accountants' bils

25 FTB Opposition, at 11.

266 Wright, Miler & Kane, Federal Practice and Procedure § 1488, at 569 ("In most cases, delay alone is not

sufficient reason for denying leave."), citing Carmona v. Toledo, 215 F3d 124 (1 st Cir. 2000); Moore v. City of
Paducah, 790 F.2d 557,559 (6th Cir 1985)(unjustified delay alone not a basis to deny request for leave to amend).
276 Wright, Miler & Kane, § 1488, at 655.

28 See, e.g., C-B Kenworth, Inc. v. General Motors Corp., 129 FRD 13 (D. ME 1990).
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26

27

28

(Mr. Kern's) Hyatt incurred in defending the audits and early protests which ran from 1993

through 1997, Now, in light ofthe District Cour's ruling only earlier this year confirming that

the FTB' s bad faith acts continuing through the stil pending protests are at issue in this case,

Hyatt produced to the FTB a supplemental production of invoices for professional fees incurred

in defending the FTB's bad faith protests from 1998 through 2005. This includes more ofMr.

Cowan's bils and that of Hyatt's curent lead attorney in the protests, Mr. Coffll.

The FTB was in possession ofMr. Cowan's and Mr. Kern's bils for the 1993 through

1997 time period when it took each of their depositions earlier this year for multiple days

knowing Hyatt was seeking recovery of such amounts, and again has additional deposition time

with each of them and Mr, Hyatt. Nor can the FTB complain regarding expert witnesses. It

knew, and has known, that Hyatt seeks recovery of fees for bils produced. Hyatt has so argued

to the Discovery Commissioner in opposing production of his litigation bils in this case and

seeking to limit production to those from the audits and protests that he has produced.

Even the District Cour judge who has presided over only a few hearings in this case

stated during the March 22,2006 hearing that she was aware that Hyatt was seeking an award of

attorneys' fees as special damages in stating that Hyatt needed to make sure the FTB was aware

of the number. 29 Indeed, there was discussion among the Court and counsel on this issue

staring at page 21 of the March 22, 2006 transcript in which FTB counsel Mr. Bradshaw,

acknowledges that Hyatt was seeking attorneys' fees in this case: "And I can't believe during the

course of this litigation, asking for an award of attorneys' fees as he has, . .," and the Cour then

confirms that Hyatt is seeking to recover attorneys' fees as damages:

COURT: I thought the defendant's argument with respect to attorneys' fees in
the way of damages was paricularly compellng, and I would imagine that
potentially, Mr. Bernard, you'd be seeking damages in the way of attorneys'
fees; right?

MR. BERNHARD: That is correct.

29 March 22, 2006 District Court hearing transcript, at 21: 17 - 22: 14, attached hereto as Exhibit 4.
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1 MR. BERNHAR: Yes. To the extent that these are attorneys or accountants
whose fees are being sought as part of our substantive causes of action, yes. And

2 we understand that we have to produce those, and we have.

3 The other issue I would make in our opposition that you're allowing us to file, we
have provided detailed information concerning those amounts at least through the

4 year 1997, And to the extent we're going on further toward the protest through
trial, then, yes, we wil produce these statements and amounts for those paricular

5 items, and that does avoid the privilege issues that we were concerned about
before Commissioner Biggar.

6

7

8

9

10

11

COURT: Defense couldn't expect to be blindsided on the issues of damages
without being provided those specific numbers. That would be the Cour's
view.3D

The FTB canot now feign it is less knowledgeable than the Cour relative to Hyatt's

claims and asserted damages. Moreover, as discussed above, the fees Hyatt seeks as damages

are not an award for the case at hand, based an contract or statutory provisions which typically

u .~ allow only "reasonable" fees for which expert testimony is sometimes employed. Rather, Hyatt~
.. £ irir 12
~ ~~~~ seeks recovery of hard damages incured in a different proceeding, again akin to recovery of
= ~i?$'$' 13
-¡ i: \0 \0

i; ¡' ~ Ñ'Ñ doctor's bils incurred by a plaintiff in a personal injur tort action. Hyatt seeks his actual out-= .r "~~
o ~¡Q,:'- 14

:: ~ 1 j ~ of-pocket damages, not a reasonable attorney fee award.
; ~ ¡Q fr';; 15

:S :f .. ~ Æ Lastly relative to Hyatt's amendment for attorneys' fees as special damages, Sandy
:; 0= gg 16M Valley cites Summa Corp. v. Greenspun31 in explaining that attorneys' fees can be recovered as

17

18

19

20

21

special damages even where they are never pled so long as evidence of the damages are

presented and litigated at trial, suggesting that where not pled but presented at trial, leave to

amend at trial under NRCP 15(b) may be appropriate,32

B. The FTB is not prejudiced by Hyatt's request to amend to add his breach of
confidentiality claim or references to informational privacy.

22 This claim is so closely related to Hyatt's other claims that the FTB canot possibly be

23 prejudiced by its inclusion. As detailed above, the special relationship is established by the very

24 same facts and evidence that Hyatt has presented from early in this case relative to the FTB

25 request and receipt of Hyatt's non-public information and promises to keep such confidentiaL.

26

27

28

30 ¡d., at 21:17 - 22: 14.

31 Summa Corp. v. Greenspun, 96 Nev. 247 (1980).

32 Sandy Valley, 117 Nev. at 959.
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Again, the FTB has two more days of deposition of Hyatt to the extent it wants to fuer inquire

as to such evidence. There is no possible way that adding this claim prejudices the FTB or in

any way threatens to disrupt the scheduled triaL. The only prejudice the FTB even claims is its

purorted need to take discovery concerning the special relationship.33 Again, it really needs no

more, but as noted above, it has already inquired at Hyatt's deposition about the confidential

relationship, and it wil have the opportnity to depose Hyatt on this issue again, if it so chooses.

The FTB makes no explicit claim that it would be prejudiced by including the references

to "informational privacy" in the Second Amended Complaint. It canot in good faith make any

such claim. Informational privacy as par of Hyatt's invasion of privacy claims has been

litigated since early in this case, including briefing the Nevada Supreme Cour, as the above

quoted excerpts from prior briefing dating from 2000 explicitly show. The FTB has had every

opportunity to take discovery relating to informational privacy as it is included within Hyatt's

invasion of privacy claims. Again, the FTB wil have further opportity to so inquire in the

remaining two days of Hyatt's deposition. The FTB has also scheduled for May 10 the

deposition of Hyatt's privacy expert, Professor Solove.

6. Hyatt properly preserved his right to appeal his dismissed declaratory
relief claim.

The FTB wrongly asserts that Hyatt's right to appeal the Court's dismissal of his

declaratory relief claim from 1999 has expired. The FTB' s jurisdictional writ petition fied in

2000 challenging the Court's denial of summary judgment that year, and the Nevada Supreme

Cour's consideration of the writ, in no way affects Hyatt's right to appeal the Cour's 1999

order after entry of judgment in this matter. Hyatt sought no relief in the writ proceedings

before the Nevada Supreme Cour, nor was he required to do so. The previous granting of

summary judgment dismissing the declaratory relief claim has never been appealed by Hyatt. It

is the FTB that is making a "bizare" argument in suggesting to the contrary. Hyatt therefore

properly maintains his verbatim declaratory relief claim in his proposed Second Amended

27

28 33 FTB Opposition, at 14:22-24.
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Complaint, while noting that it is not presently in the case for the upcoming triaL.

7. Conclusion.

The amendments Hyatt seeks in his Second Amended Complaint are not futile, They all

relate to viable claims or recoverable damages. Moreover, they are all closely related to claims

already pending. Hyatt has not unduly delayed and these amendments relate to issues that have

long been in this case and addressed by Hyatt in briefing and/or discovery. In short, they add no

substantive issue to this case, but do ensure Hyatt can seek at trial recovery under all viable

theories, and for all appropriate damages, for the events at issue in this case: the FTB's bad faith

conduct during the audits and protests concerning Hyatt. For these same reasons, there wil be

no, and canot be any, prejudice to the FTB if these amendments are allowed by the Court. To

the contrary, Hyatt would be prejudiced if the amendments were not allowed. Hyatt therefore

respectfully requests that the Cour grant leave for Hyatt to file his Second Amended Complaint.

Dated this 10th day of April, 2006.

HUTCHISON & STEFFEN, LLC
Mark A. Hutchison, Esq. (4639)
10080 Alta Drive
Suite 200
Las Vegas, Nevada 89145

~èfU~AILEY
Peter C. Bernard, Esq. (734)
3980 Howard Hughes Pkwy. '
Suite 550
Las Vegas, Nevada 89109

(702) 650-6565

Attorneys for Plaintif Gilbert P. Hyatt

-23 -
RA002301



1

2

3

4

5

6

7

8

9

10

11
u 0ir
~ ir

§ £ irir 12en 0\ \0 0\
"'0 i. 0\ .; ;:_\ON~O\ôo

13= 00 ir iri; i: \0 \0
Q, '" ~...-
'" 0) !"!"
= .r 00

14bl "i- i-0 :: ¡Q ':'-

=: :: bl 0) ..lI c.2:¡ ~ ;; ,.'š=
15C' ~ ¡q fr';;

:È :f""õj gE-~
:; 0

1600= 0\
M

17

18

19

20

21

22

23

24

25

26

27

28

CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), I certify that I am an employee of BULLIV ANT HOUSER

BAILEY PC and that on this/D ~ of April, 2006, I caused the above and foregoing

document entitled PLAINTIFF GILBERT P. HYATT'S REPLY IN SUPPORT OF HIS

MOTION FOR LEAVE TO FILE SECOND AMENDED COMPLAINT to be served as

follows:

(X) by placing same to be deposited for mailing in the United States Mail, in a sealed
envelope upon which first class postage was prepaid in Las Vegas Nevada;
and/or

(X) PUrsuant to EDCR 7.26, to be sent via facsimile; and/or

(X) to be hand-delivered;

to the attorney(s) listed below at the address and/or facsimile number indicated below:

via facsimile: (775) 788-2020
James A. Bradshaw, Esq.
McDonald Carano Wilson LLP
1 00 West Liberty Street
10th Floor
Reno NV 89501

via facsimile: 873-9966
Jeffrey Silvestri, Esq,
McDonald Carano Wilson LLP
2300 West Sahara Avenue, Suite 1000
Las Vegas, Nevada 89102
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c
Columbia Law Review

November, 1982

Note

*1426 BREACH OF CONFIDENCE: AN EMERGING TORT

Alan B. Vickery

Copyrght ~ 1982 by the Directors of The Columbia Law Review Association,

Inc.; Alan B. Vickery

When a patient discusses intimate feelings with a psychiatrst or a tapayer gives fiancial records to an

accountat, there is ordinarily an expectation that such matters will be held in strct confidence. Yet the cours are
just beging to formulate an adequate common law remedy for unconsented disclosures of personal information in
breach of confdence. rFN11 Traditionally plaintiffs and cour in ths countr have resorted to invasion of privacy,
breach of contract, or implied statutory causes of action to prevent or compensate unwanted disclosures of ths kid.
These traditÍona1 theories of liabilty may offer legal redress for some disclosures in breach of confdence, but they
do not adequately recognize the distinct interests present in a confidential relationship, and their doctral priciples

and limtations make them il-suited to enforcement of confidences. Though stil in rudimenta form, a breach of

confidence tort appears to be emerging from the case law to provide a basis of recovery where existing law is
deficient.

Ths Note attempts to identify the present contours of the emerging breach of confdence tort and to propose a
general rule for applying such a tort to situations that have not yet appeared in the cases. The Note begin by
describing the natue of the wrong involved when a confidence is broken, by sureyig the relationships for which
the case law has found civil liabilty, and by identifyg the distict interests at stake in confidential relationships.

The Note then examies the traditional theories of liabilty that have been utilized in ths area, points out their
inadequacies, and goes on to identify evidence of an emerging independent common law tort of breach of
confdence in response to those inadequacies. Part II of the Note examines the scope of the new tort. It analyzes
thee possible approaches for identifyg relationships that ought to support a legal duty of confidentiality. It
concludes that the basis for imposing liabilty should be disclosure of information revealed in the course of a
nonpersona1 relationship of a sort customarly understood to carr an obligation of confidentiality. This stadard

would extend breach of confidence protection beyond the limitations of existing case law, but would respect
practical and constitutional considerations that have influenced the development of law in this area. Finally, the Note
identifies privileges and limitations that, regardless of the standard adopted, must apply because of countervailng
public interests and fist amendment considerations.

~ 2006 Thomson/est. No Claim to Orig. U.S. Govt. Works.
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*1427 I. CIVL LIABILITY FOR BREACH OF CONFIDENCE

A. Nature of the Wrong

Every member of society engages in re1atioiihips of trst and confidence. We tu to doctors, lawyers, counselors,
teachers, baners, accountats, and others for assistance in matters beyond our individual knowledge or capacities.
IB Relationships of this kind require us to lower our defenses and permt some intrsion into our personal lives. .
Specialists who advise us must have access to complete information for their advice to be effective. A person who
lacks training in a specialty canot separate relevant information from irelevant, so all must be revealed. ~
Such self-exposure is not always voluntary. To fuction in modem society, for example, we must file ta retu and

wrte checks, and those who process these documents incidentally have access to details of our private lives. rFN41

To foster candor and cooperation withn such relationships, those who advise or assist us ordinarily hold fort an
assurance of secrecy. The source of ths assurance is usually customar practice and common understading, though
professional codes of ethcs (FN5) or statutes rFN61mandate confidentiality in *1428 certain relationships. Whether
formalized or not, the assurance of secrecy is vital to the success of the relationship. We rely on it intially in
formg the relationship, and thereafter in revealing what we would otherwse hold back.

These two e1ements--the assurance of secrecy and the reliance it evokes--are the essential ingredients of what can
be termed a "confidential relationship." rFN71 The giver of information places himself in a vulnerable position in
reliance on the assurance of secrecy and thus has a legitimate expectation of confidentiality. The receiver of the
information, by implicitly holding out the assurance associated with his occupation, invites the reliance and thus has
an obligation not to disappoint the giver's expectation. Most would agree that revealing to a thd par any private
information leared with the relationship constitutes a moral wrong. In certin contexts, cour have increasingly
shown a willngness to attch legal consequences to such breaches of confidence. These instances suggest the

development of a general priciple of liability for breach of confdence.

B. The Case Law

The staing point for considerig the development of a rule imposing liability for breach of confidence is an
examiation of the factual situations in which cour have granted recovery for breaches of confidence. Liabilty is
most clearly established in two lines of cases, one involving physicians and the other involvig ban; but the fact

that court have imposed liabilty in a number of other cases involving other kids of relationships suggests a
broader trend.

The 1977 New York case of Doe v. Roe ~ is a leading example of the physician line of cases, in which a
doctor communcates to a thid par information about the diagnosis or treatment of a patient. Doe involved a book
of case studies that a psychiatrst and her psychologist husband published for popular as well as scientific
consumption. The book contained verbatim disclosures of a former patient's descriptions of her thoughts, emotions,
*1429 and intimate fantasies, as well as biographical details. The patient was a university professor, whom frends,
colleagues, and students were able to identify from the material in the book. The cour held that ths disclosure was
an actionable breach of confidence. Il

Cour in many physician cases have recogned liabilty for disclosures to a more limited audience. In Berr v.
Moench, rFN101 for example, publicity was less widespread than in Doe, but the injur was nonetheless evident.
Parents, distraught over their daughter's plans to mar plaintiff, asked their family doctor to investigate plaintiffs
background. The doctor contacted the defendant, a psychiatrst who had treated plaintiff seven years earlier.
Defendant's response disclosed the details of plaintiffs therapy, which included electrc shock treatment, and
advised the daughter to "ru." æN Often these 1imted-*1430 audience cases involve improper disclosures to

insurance companies resisting patient claims. rFN121

The second established line of cases involves a breach of the obligation of confidence owed by a ban to its
depositors and customers. The case of fist impression in ths countr was Peterson v. Idao First National Ban
!: which relied in large part on the reasonig of an influential English case on the subject, Tourer v. National

Provicial & Union Bank. J: In Peterson an offcer of plaintiffs employer had asked the manager of the local

~ 2006 Thomson/est. No Claim to Orig. U.S. Govt. Works.
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bank to advise him of any information he leared about any of the company's employees that might reflect badly on
the company. The manager subsequently wrote the officer to let hi know that plaintiffs fiances were deteriorating
and that the ban had retued many of his checks for lack of funds. Il The Idaho Supreme Cour upheld the
complaint on a theory of breach of the ban's duty of confidence, (FN161 which had caused plaintiff personal
embarassment and loss *1431 of reputation. rFN171 Afer Peterson, liabilty for a bank's disclosure causing
priarly financia110ss was recogned in Mi10hnch v. First National Ban. .i

Thus far physician and ban cases have predominated in the breach of confidence area. No readily apparent
explanation exists for the low incidence of cases involving breaches of other confidential relationships, such as
lawyer-client, counselor-advisee, priest-penitent, accountat-client, school-student, or employer-employee. rFN191
In priciple, the rationale for imposing liabilty on *1432 doctors and bankers would apply equally well to these
other relationships. Perhaps doctors and bankers simply break their confidence more frequently. ~ It is more

likely that recovery is usually granted for breaches of other kids of confidential relationships on different theories
of liabilty, in which the confidence, as such, is not a crucial element and thus has not received much attention.
rFN211

Neverteless, physician and bank cases do not constitute the entire body of breach- of-confidence case law. Enough
intances exist recogning liabilty for breaches of other confidential relationships to conclude that the actionable
duty of confidence is not peculiar to a few distinctive traditional relationships. In Blair v. Union Free School Distrct
No.6, Hauppauge rFN221 a school allegedly released embarassing information concerng a student, which
information the parents had given to the school in confdence. The cour found that the schoo1-student-fam1y

relationship "is certiny a special or confidential relationship." rFN231 Cases have also upheld breach of confidence
claims directed at *1433 other intitutions. In Munzer v. Blaisdell, rFN24) where the superitendent of a mental
intitution divulged the contents of a patient's record to a thd par without the patient's consent, the cour found an
implicit common law remedy in a state statute prohibiting disclosure of information impared to offcials of such
intitutions for puroses of care and treatment. ~ In several recent cases, cour have considered claims by

clients against their former attorneys for allegedly using confidential information obtained with the attorney-client
relationship in subsequent litigation againt the clients, but each held that plaintiff failed on the facts. ~

These cases demonstrate that precedent exists for attchig legal consequences to the breach of a variety of

confidential relationships. Though the *1434 cases could be explained narowly as ad hoc decisions, close
examiation will reveal that they embody a common legal priciple. rFN271

C. Interests Invaded

Cases granting recovery for breach of confdence share similar basic elements. Though the tye of relationship
vares from case to case, the relationship in each case cares an implicit assurance of confidentiality that the
defendant held out and then violated. The cour in these cases invoke disparate theories of liabilty, but the
individual and societal interests calling for a legal remedy are essentially the same.

A disclosure to a thd person in breach of confidence invades two distict interests of the wronged individual: fist,
his general interest in the security of the confidential relationship and his corresponding expectation of secrecy; and
second, his specific interest in avoiding whatever injures wil result from circulation of the information. The first
interest is importt because the expectation of secrecy prompts the communcation of embarassing inormation in
the fist place. rFN281 If it is disappointed, the wronged par is likely to remain silent in circumstaces that would
otherwise call for frankess, in both the relationship violated and possibly in other confdential relationships

essential to the person's welfare and prosperity. Even a limted disclosure of relatively inocuous information may
destroy the individual's sense of securty and deter futue candor. rFN291

*1435 The extent of invasion of the second interest depends on the content of the disclosure and the natue of the
audience. The more intiate or embarassing the information, the more damagig the disclosure probably will be.
The wronged par may suffer ridicule, loss of business or professional reputation, or deterioration of personal
relationships. Though injur often flows from widespread publication of disclosed information, the greatest injur
may well be caused by disclosure to a smg1e person, such as an employer or a spouse. J:
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The breach of confidential relationships also jeopardizes societal interests. Beyond a general interest in promoting
justice between individuals when the conduct of one has injured another, society has specific interests in assurg
that certin tyes of confdential relationships are respected. For example, the physical and mental health of
individuals is a fudamental societal concern. Because confidentiality promotes the full disclosure necessar to

effective medical treatment, society has an interest in fostenng doctor-patient confidences. Similarly, enforcement of
lawyer-client confidences advances society's interest in havig its members fully apprised of their legal rights and
obligations. Indeed, the law of testimonial privilege demonstrates the value society has placed on maintainng the
confidentiality of certin traditional relationships, such as husband-wife, priest-penitent, and lawyer-client, despite
the strong countervailng interest in seekig trth in the adminstration of justice. ~
Even in the absence of testimonial privilege, society has a strong interest in promoting certin confidential

relationships. rFN321 For example, society may wish to assure the personal development of individuals by
guanteeing the securty of confidential discussions with counselors, career advisors, and teachers, though none of
these relationships traditionally has enjoyed a testimonial privilege. rFN331 Society also has an interest in promoting
relationships beneficial to commerce. Thus it may seek to protect the confdentiality of *1436 bank records ~
and accountant fies. rFN351 Similarly, maintenance of the confidentiality of certin governent records
encourages individuals to cooperate with governent, and to tae advantage of services to which they are entitled.
rFN361

In granting recovery for breach of confdence in a variety of relationships, cour have been protectig the
individual and societal interests common to these relationships. The psychiatrst in Doe v. Roe rFN371 and allegedly
the bank in Peterson v. Idaho First National Ban rFN381 and the school in Blair v. Union Free School Distrct No.
6, Hauppauge (FN391 each frtrated the plaintiffs justified reliance on an assurance of confdentiality and injured
the plaintiff by disclosure of embarassing personal information. Though the societal interests invaded were not
identical in each case, they. were of the same general kind. Societal interests in promotig psychiatrc care, bang
relations, and education were fuhered by lending legal force to the assurance of confidentiality implicit in each
relationship.

The parallel factual patterns and the common interests in these cases embody a common legal pnncip1e, one that
should be explicitly recognzed. Granted, not all confidential relationships warant legal enforcement. One cour
aptly stated, II A cause of action can not lie each time someone succumbs to the temptation to break a confidence and
whisper a juicy ruor. 

II ~ In some areas individuals must take their chances in choosing their confidants. As in

the case of a broken social engagement, society leaves enforcement to honor and morality. I. The cases do
indicate, however, that a growing number of confidential relationships warant legal enforcement. Recogntion that a
common legal principle underlies these cases will permit the development of a rational theory of liability,
distiguishing between those confidences that should be enforced and those that should be left to individual
decision.

*1437 D. Inadequacy of Traditional Bases of Liability

Faced with situations involving a disclosure of personal information in breach of confidence, some cour have
explicitly recogned a breach of confdence tort. rFN421 Most cour, however, have resorted to a confused tagle
of legal theories, including invasion of privacy, rFN431 implied term of contract, fFN441 implied private cause of
action in statute, rFN451 and tortous breach of confidence, rFN461 to make out a cause of action in such situtions.
The confsion has arsen because some cour addressing the breach of confidence problem have focused on the
natue of the injur involved, while other cour have focused on the conduct givig rise to the injur. Cour

focusing on the natue of the injur--damage to reputation, embarassment, and related han caused by
communcation of personal information to thid persons--have tended to base liability on the common law tort of
invasion of privacy by publicity, *1438 especially when the content of the disclosure is embarrassing or sensationaL.
rFN471 Cour focusing on the conduct involved--breach of an obligation of confidence--have tended to analyze the
facts in contract term or to search for a statute prohibitig such conduct; they tyically have sought out sources of
public policy from which to justify implyig a term of contract or a private statutory cause of action. Il

It is not uncommon for a court to tr both approaches, reviewig a number of causes of action. The cour in Home
v, Patton, rFN491 for example, found thee independent bases of liabilty: invasion of privacy, breach of implied
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term of contract, and breach of confidence. In many such cases, multiple bases will be appropriate because a breach
of confidence involves elements of both a harful disclosure and a broken relation. None of these traditional bases
ofliabilty is fully adequate, however, to deal with breaches of confidence.

1. Invasion of Privacy. Since the tu of the centu, rFN501 a separate body of tort law has developed to protect an
individual's right to privacy. The Restatement (Second) of Tort, followig Dean Prosser, recognzes four distinct
branches of the tort: "intrsion upon seclusion," "appropriation of name or likeness," "publicity given to private
life," and "publicity placing person in false light." rFN511 Though any of these might provide a basis of recovery
when a breach of confidence is the pricipal wrong, rFN521 cour have usually resorted to *1439 the unwanted

publicity branch of privacy rFN531 in such cases. The unwanted publicity tort, however, presents problems when
applied to breaches of confidence.

a. Different Interests. The unwanted publicity branch of privacy is inadequate in theory to redress a breach of
confdence because the privacy tort protects interests that only parally overlap with the interests present in a
confdential relationship. Prosser identified the interest implicated in publicity cases as "reputation, with the same
overtones of mental distress that are present in libel and slander." rFN541 The interests present in confidentiality
cases are (1) the expectation of confidentiality arsing from the assurance of secrecy and the reliance thereon; and
(2) freedom from circulation of damaging information. The fist of the confidentiality interests is not protected at all
by the privacy action, and the second interest is . protected only parially because of the doctral limitations of the

privacy action.

b. Doctral Limitations. The unwanted publicity branch of privacy imposes liabilty for injures caused by one

who (1) "gives publicity to a matter concerng the private life of another," (2) which would be "higWy offensive to
a reasonable person," and (3) which "is not of legitimate concern to the public." rFN551 These qualifications are
fundamental to the tort. Circulation to a small group, though injurous, is not enough; the matter must be spread
before the public, as by a newspaper advertisement. ~ Ordinar gossip about *1440 such matters as one's
comings and goings or one's late night visitors may be anoyig to a normal person or very upsetting to an unusually
sensitive person, but will not support liabilty. J: Finally, the public's interest in knowing about public events

and public figues prevents liabilty for publicity concerng matters that, though higWy offensive, are neverteless
oflegitimate public concern. rFN581

These doctral limits correspond to common law and constitutional recogntion of the value of undered
expression and dissemination of information, as well as a recogntion of the human propensity to gossip and a fear
of encouraging meritless claims. They strke a balance between these considerations and the individual's privacy
interest. Whle the same considerations shape liability for breach of confidence, rFN591 a different balance must be
strck. Privacy is a right against the public at large. Its doctral limits narrowly circumscribe the zone of proscribed
conduct in order to prevent hindrance of pllblic expression. In contrast, a right to confidentiality exists againt a
specific person, who, by vie of his relationship to the confder, has notice of the duty to preserve the secrecy of
clearly identifiable information. Privacy's doctral limts are thus unecessar in breach-of-confidence situtions,
and should not bar recovery to plaintiffs deservg of a remedy.

*1441 The "Highy Offensive" stadard is a major limitation on the privacy action. In the words of the Restatement
(Second), successful recovery under the unwanted publicity branch of privacy tu on whether "the matter
publicized is of a kid that. . . would be higWy offensive to a reasonable person." rFN601 This standard is not

consistent with the duty attchig to a confidential relationship. It focuses on the content, rather than the source, of
the information. When assurance of confidence evokes candor, the resultig revelation should be protected without
regard to the objective degree of its offensiveness. As one cour stated, referrng to a physician's breach of
confdence, "The unauthorized revelation of medical secrets, or any confidential communication given in the course
of treatment, is tortious conduct which may be the basis for an action in damages." rFN 611

In addition, even hypersensitive people should have a right to be secure in their confidential relationships. The
privacy stadad would not protect such persons from disclosures of objectively innocuous information that happens
to be very distressing to them. Yet the same reliance on the assurance of confdentiality is present here: knowig that
disclosure of the information would be distressing to him, the hypersensitive individual would not have revealed it
without the expectation of confidentiality. Il
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*1442 The "Publicity" requirement is a second major limitation on the pnvacy action. No claim for invasion of
pnvacy by publication of pnvate matters is made out uness the offensive disclosure is spread before the public at
large. rFN631 Though sometimes this requirement is stretched to find liabilty in a compelling case, it is ordinan1y
enforced strctly. rFN641

Especially when information is confined to a confidential relationship, one can imagine many cases where the
greatest injur results from disclosure to a single person, such as a spouse, rFN651 or to a small group, such as an
inurance company resisting a claim. Il A confidential relationship is breached if unauthonzed disclosure is
made to only one person not a part to the confidence, but the nght of pnvacy does not cover such a case. rFN671

Finally, the "Legitimate Public Interest" and "Public Figues" doctrnes are additional major limtations on the
pnvacy action. At common law, the countervailing interest of the public right to know accounts for the doctral
requirement that the information disclosed not be of legitimate public interest to be actionable. rFN681 Cox
Broadcasting Corp. v. Cohn rFN69) raised ths limitation on *1443 the nght of pnvacy to the constitutiona11evel.
rFN701 The tragic case of Sidis v. F-R Publishig Corp. rFN71l is a good ilustration of the pnncip1e. It involved a
famous child prodigy who in adulthood led an unemarkable life. He had developed an obsession with obscunty and
lived by doing menial jobs. The intimate details of his now pnvate life were given "ruthess exposure" in a magazine
arcle, rFN721 and this exposure contrbuted to his early death. rFN731 Nevertheless, recovery was denied because

his activities were deemed oflegitiate public interest.

The scope of the legitimate public interest in inormation is diffcult to determne. Il Public figues enjoy less
protection from exposure of details of their pnvate lives than do private figues. rFN751 Individuals may become
public figues invo1untan1y for a tie because of events beyond their control. rFN76) Some public figues, like

Presidents, are so importt that virally all aspects of their lives are open to publicity, whereas other figues, such

as accident victims, retain protection for pnvate aspects of their lives unrelated to the event. rFN771 The test is
ultimately rooted in public mores and common decency. rFN781

Many thigs disclosed to a doctor, lawyer, accountant, or ban are legitimately newsworty, but should ths strp
the individual of his expectation of confidentiality Sidis would surely have been a different case if the author of the
magazine exposé had been his psychiatrst. Subject to limited exceptions, pnvate figues should not lose their nght
of secrecy when the content of their confidential revelations is also of legitimate public interest. Public figues, .
because of their relative lack of pnvacy, have at least as great, if not *1444 greater, need to be secure in their
confdential relationships as pnvate individuals. rFN791

2. Implied Term of Contract. Other cour have tued to implied contract as a basis of recovery, because
confdential and contractual obligations are often present in the same relationship. rFN801 The doctrine of implied-
in-fact contract means that promises are inferred from the conduct of the pares and common usages, practices, and
understadings at the time of contracting. ~ Thus, some cour imposing liabilty for breach of confidence
have looked to licensing statutes, professional codes of ethcs, and other sources of public policy for evidence of a
pervasive understading of confidentiality with respect to the parcular relationship involved. Based on ths
understading, these cour have found an implied promise at the tie of contracting not to divulge information to
thd pares. rFN821 Such a finding is probably justified with regard to most confidential relationships, but fiding a
contractual promise is not the problem. Rather, contract law itself, like tortious invasion of pnvacy, is inadequate,
theoretically and practically, to protect confidences.

a. Contract v. Tort. In theory, contract law enforces the expectations of pares settled in a bargained-for exchange.
Tort law compensates injunes suffered at the hands of another. ~ The obligations of the former anse from
consent of the paries; the obligations of the latter are imposed by law irespective of consent. The duty present in a
confidential relationship and the *1445 injur suffered when that duty is violated are charactenstic of the duties and
injunes associated with tort law and are foreign to contract law. When personal information is at issue, obligations
of confdence anse out of the common notions of decency and social policy fostenng the paricular relationship, not
out of bargained-for term. Ban and doctors, for example, do not ordinan1y offer lower rates if a customer or
patient does not insist on confidentiality. A contract, however, does frequently establish the relationship on which
tort law imposes a duty of confidence. ~
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The theoretical difference between contract and tort becomes especially important when there is no contract in
which to imply an obligation of confidentiality. Quarles v. Sutherland rFN851 is a good example. A customer was
examined by a store's doctor after she fell in the store. The doctor later sent a letter to her attorney describing the .
diagnosis and treatment with a copy to the store's attorney. The cour held that the doctor owed no duty to the
woman, citing, among other things, the absence of contract. ~

Another distiction between contract and tort with importt theoretical and practical implications is the difference
in the measure of damages. The objective of contract damages is to supply the injured par with the benefit he

could have reasonab1y.anticipated receiving had the other par performed in full. ~ Damages are limited by
the priciple of Hadley v. Baxendale rFN881 to those which "may reasonably be supposed to have been in the

contemplation of both parties, at the time they made the contract, as the probable result of the breach of it." rFN891
When a client hies an accountat or a customer opens a ban account, the pares contemplate accounting servces
or bang servces in retu for fees or servce charges. The possibilty that embarassing informtion might come

to light by vie of the accountat's or ban's indiscretion is unlikely to have occured to either par.

Tort damages make the injured par whole by compensating whatever injures flow directly from the wrongdoer's
breach of duty. They are limited only by the doctre of proximate causation, which has a much broader scope than
the "contemplation" priciple of Hadley v. Baxendale. rFN901 The MacDonald cour recognzed this problem and
granted recovery in tort:

*1446 If plaintiffs recovery were limited to an action for breach of contract, . . . the patient would generally be
limited to economic loss flowing directly from the breach . . . and would thus be precluded from recoverig for
mental distress, loss of his employment, and the deterioration of his marage. rFN911

As the above quotation suggests, two other limitations on contract damages, related to the Hadley v. Baxendale
doctre, have special signficance to breach of confidence. First, damages for mental distress are not normally

granted for breach of contract. rFN921 This, however, is the major injur in many breach of confidence cases. The
Restatement (Second) of Contracts jndicates an exception to the rule when "the contract or the breach is of such a
kid that serious emotional distubance was a partcularly likely result," but its ilustrations suggest that the
exception is narow. ~ Whle a contract for psychiatrc couneling might fall with the exception, a ban-
deposit contract probably would not. Thus, in general, contract is a dubious basis for compensating emotional
injures. The cases purortg to fid liability in implied contract have, surrisingly, completely ignored ths

limitation in finding damages awardable for mental distress.. J:

Second, puntive damages are not available in breach of contract cases, according to the Restatement (Second),
"uness the conduct constituting the breach is also a tort for which punitive damages are recoverable." rFN951 In
Doe v, Roe rFN961 the cour talked at lengt in term of implied contract, but later considered whether puntive
daages were recoverable. It decided that they were not, on the ground that only "stupidity," rather than malice or
evil intent, had been shown, but the court implied that puntive damages would have been available had there been
evil intent. rFN97) This suggests that the Doe cour, despite its confusion, relied on tort rather than contract.

b. Practical Limtations. In addition to the practica11imtations on damages discussed above, a contract action may
also be subject to varous contract defenses not assertb1e against a tort victim, such as the statute of frauds, the
parol evidence rule, incapacity, banptcy, uncertinty, and lack of consideration. rFN981 There may also be a
shorter statute of limitations or differig elements of proof required. Imp1ied-in-fact contract calls for extensive

proof of the conduct and understadings of the pares at the time of contracting, while a *1447 tort duty of
confdentiality can be inferred directly from sources of public policy, custom, and judicial reasonig. Thus the
concurg judge in Milohnch v. First National Bank rFN991 for example, felt that while the necessar facts to
make out an implied contractual agreement were neither alleged nor proved, the facts alleged did constitute a tort.

3. Implied Statutory Cause of Action. Opinons in breach of confidence cases often discuss relevant statutes. at
lengt, though they do not always iiidicate clearly whether a private cause of action is being implied in the statute, or
the statutory policy is being used as a source for common law reasonig or as a basis for implyig a term of contract.
IFi 001 In some situations there may actually be a statute providing expressly for a civil damages action to enforce
confdentiality, IFlO11 but more commonly the statute directed to the paricular relationship simply relies on
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adminstrative disciplinary action, such as the loss of a license to engage in a regulated profession or business.

rFN1021 There are two immediate practical problems that must be met in a given case: a statute prohibiting breach
of the precise confidential relationship must exist, fFN1031 and it must be directed at or imputable to the paricular
defendant. rFN1041

The theoretical problems posed by statutes are different from those presented by privacy and contract theories
because no general analysis of interests can be made. The interests involved depend entirely on the paricular statute
and the legislatue's purose in enacting it. There is, however, one common diffculty posed when a cour attempts
to imply a statutory cause of action: it must underte the uncertin business of trng to determe what the
legislatue intended or would have intended had it thought of the situation at bar. rFN1051

Several cour have placed much weight on the presence or absence of a statute providing for a testimonial
privilege. The possibilty for confuion resulting from ths approach is great. The cour in Horne v. Patton rFNI06)
aptly *1448 stated that "whether or not testimony may be barred at tral does not necessarly control the issue of
liability for unauthorized extra-judicial disclosures." rFN1071 In formulatig testimonial privileges, cour and
legislatues are balancing the trth-seeking interest of judicial admnistration against countervailng interests in not
compelling testimony. The reason for a privilege may be to encourage candor in a confidential relationship. Such a
privilege can be taen as an expression of public policy that might favor development of a common law remedy, but
it seems wrong simply to imply a damages cause of action in a privilege statute. That statute was not designed to
apply outside of the judicial context. rFN1081 Moreover, when using a statute as a source of public policy, care
should be taen to ensure that the reasons for the privilege are relevant to the issue in question. If the purose of a
privilege is to avoid unreliable testimony, rFN1091 such a privilege would be of no use in considering liabilty for a
breach of confidence outside of cour. Most importtly, the absence of a formal privilege does not mean there

should not be an actionable duty of confidence creatig liabilty for extrajudicial disclosures. It simply means that
the high judicial interest in seekig trth outweighs the interest in the confidentiality of the parcular relationship.
rFN1101 Outside of cour, that high judicial interest is not a factor, and thus the interest in upholding the confdence
may be substantial enough to warant legal liabilty for breach.

E. Emerging Common Law Tort

1. Stretched Doctre and Muddled Opinons. Despite the inadequacy of traditional bases of liabilty in protectig
confidential relationships, court often have stretched these theories to find liabilty for a breach of confidence.
Sometimes doctrnal priciples and limitations simply have been ignored. In Suburban Trust Co. v. Waller, rFNll11
for example, liabilty was found for breach of contract, yet damages were awarded for a false arest "proximately
caused" by defendant ban's wrongful disc10sure--a recovery that could not be justified under a contract measure of
damages. rFN1121 The Doe v. Roe cour purorted to base recovery on contract, but it held the psychiatrst's
husband, who was not par to the contract, liable as "a willing, indeed avid, coviolator *1449 of the patient's
rights." rFN1131 Since there was no fiding that the husband "induced" the breach of confdence nor any discussion
of tortious interference with contract, the husband could not properly have been held liable except as a joint
tortfeasor who paricipated in the tortous conduct of the psychiatrst. rFNl141

Some cour, acknowledging what they are actually doing, have expressly granted recovery in tort for breach of a
confidential relationship. A New York cour in MacDonald v. Clinger, rFN1151 after reviewig varous traditional
bases of liabilty and fiding them insuffcient, held that " t he physician-patient relationship contemplates an

additional duty spriging from but extraneous to the contract and the breach of such duty is actionable in tort."
(FN1l61 The Alabama Supreme Cour in Horne v. Patton, fFN1l7) faced with an unconsented disclosure by a
physician to his patient's employer, considered separate counts for breach of a confidential relationship, invasion of
privacy, and breach of implied term of contract, and found that each would support a damage action. rFN1181

Most often, cour have either been unclear or have muddled the bases of recovery, but when the opinons are
analyzed closely, liabilty appears to sound in tort. The Uta Supreme Cour in Berr v. Moench fF1191 found a
cause of action based on the public policy behid an evidentiar exclusion statute *1450 without identifyg the
natue of that cause of action. In Blair v. Union Free School Distrct No.6, Hauppauge, rFN1201 the cour rejected
several tort theories, including intentional inflction of mental distress, but then held that at tral the "special or

confdential relationship," in light of the information revealed, might justify a finding of "extreme and outrageous
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conduct." This latter phrase sounds like one used in a c1aìm for intentional infliction of mental distress, but the cour
did not attempt to reconcile the languge with its earlier summar rejection of that cause of action as personal to the
student and not available to her parents. rFN121) Both the Doe v. Roe rFNI221 and Hamonds v. Aetna Casualty
& Surety Co. rFN1231 cour, which based recovery on implied contract or statutory cause of action, slipped in
words to the effect that the conduct was tortous, but did not elaborate fuer. Peterson v. Idaho First National Bank
rFNI241 presents the same problem, though more subtly. The opinon speak primarly in terms of implied contract
and mentions agency law briefly, but its characteriation of the duty suggests a more fudamental obligation,
violation of which would sound in tort:

It is inconceivable that a ban would at any time consider itself at libert to disclose the intiate details of its
depositors' accounts. Inviolate secrecy is one of the inerent and fudamental precepts of the relationship of the
bank and its customers or depositors. rFN1251

The appeal arose on a motion to dismiss and the opinion, beyond recitig plaintiffs allegation that he was "greatly
damaged," rFN1261 does not indicate what damages were sought. The facts, however, suggest that compensation
was sought for injur to reputation and emotional distress or perhaps loss of employment--damages tyical of tort
rather than contract or agency claims.

Taken as a whole, the cases, under the guise of various legal theories-- sometìmes legitimately invoked, but often
stretched beyond reasonable bounds-- suggest the emergence of a new tort of breach of confidence. rFN1271 The
*1451 tort is still rudimenta and its contours are not well artculated, but a strong case can be made for recogning
a distict tort to cover broken confdences. First, the duty of confidentiality, where it exists, generally arses out of
broadly applicable societal norm and public policy concerning the kind of relationship at issue. It does not arise out
of specific agreement or paricularzed circumstaces. Moreover, the object of the law when this duty is violated is
compensation for the resulting injuries, not fulfilment of expectation. Therefore, liabilty should be grounded in tort
law. Second, a separate tort focused directly on the broken confdence should be recognzed because it would
address squarely the individual and societal interests at stae in a confidential relationship. With such a tort

available, cour confronted with a compellng case of breach of confidence wil not be left to manipulate
haphazardly the remedies offered by theories ofliabi1ity developed for other wrongs. Explicit recognition of the new
tort would have the additional advantage of making possible open debate about the tort's proper scope. The tort
could be rationally extended so as to cover breaches of relationships similar in priciple to those for which the cour
are nòw finding some means to ìmpose liability.

If recognzed, the proposed tort would be judge-made. There is no reason why courts should be reluctant to take
ths step. The vitality of the common law lies in its ability to adapt and evolve without waiting for the legislatue to
act. 1F128) As one cour aptly stated when considerig a breach of confidence:

This is not the fist time, nor will it be the last, that a cour, confonted with a unque sitution, must, after an
unsuccessful search for binding precedent on point, repair to the dictates of public policy to do justice between
litigants at the bar of justice. rFN1291

*1452 Indeed, the extensive discussion in the cases of statutes, ethical canons, disciplinary rules and customar
usages as sources of public policy, ostensibly to ìmp1y a term of contract or a private statutory cause of action, can
be inteipreted as a thy veiled development 

I 
of the common law. rFN1301

2. Historical and English Precedent. Cour are not left to public policy alone. Historical and comparative precedent
exist for the emerging tort. Breach of confidence as a distict basis for relief was fist recognized in the 1849
English case Price Albert v. . Strange, rFN1311 in which royal etchigs had been sureptitiously copied by a priter
and a catalogue of them prepared. The display or use of the copies by thd pares into whose possession they had
cOme could be enjoined on a propert theory, but the catalogue posed a more diffcult question. Although Lord
Cottenham held that the propert right in the etchigs would permt an injunction to reach the catalogue, he also
arculated an alternative breach of confidence basis: "But ths case by no means depends solely on. the question of
propert, for a breach of trst, confidence, or contract would of itself entitle the Plaintiff to injunction." 1F1321
*1453 The 1894 case Corliss v. E.W. Walker Co. 1F1331 was one of the first American cases to mention breach of
confidence. The wife of a deceased inventor wanted to enjoin publication of his pictue in a book. The cour stated

in dictum:
When a person engages a photographer to tae his pictue, agreeing to pay so much for the copies which he
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desires, the transaction assumes the form of a contract; and it is a breach of contract, as well as a violation of
confdence, for the photographer to make additional copies from the negative. The negative may belong to the
photographer, but the right to prit additional copies is the right of the customer. rFN134)

The cour denied relief, however, because the defendants, innocent purchasers of the photographs, were not pares
to the confidence binding the photographer and had no notice of the wrongful conduct. rFN1351 The cour also
found an implied waiver based on the prior publication of the deceased's likeness without objection durg his
lifetime.

In England, which has never adopted the common law action for invasion of privacy recognzed widely in ths
countr, the breach of confidence tort has become the basis ofan extensive body of law. (FN1361 It has been applied
to protect such diverse confidential relationships as banker-customer, rFN1371 accountat-client, rFN1381 husband-
wife, rFN1391 attorney-client, rFN1401 and Cabinet minster-Cabinet. rFN141l It is also widely used to protect
trade secrets and confidential commercial information. rF1421 The action developed as an equitable doctre,
rFN1431 but its doctral priciples have become somewhat confsed. rFNl44) The British Law Commssion *1454
has recommended to Parliament that the existing equitable priciples and legal rules governg breach of confidence
be supplanted by a statutory reformulation of the action as a tort with a single set of priciples applicable to all kinds
of confdences and a broad range of legal and equitable remedies. rF1451

The law of breach of confidence in the United States, at least with respect to personal inormation, has not enjoyed
a simlar development. The action for breach of confidence appears to have died out in its infancy. While Waren
and Brandeis in their famous article launchig the right of privacy mentioned breach of confidence as one of the
devices commonly used to grant recovery for invasion of privacy, few subsequent cases in this countr mentioned
breach of confdence until twenty years ago. rFN1461 One can only speculate *1455 as to the reason for ths period
of dormancy. It may be that breaches of confidences of a personal natue were handled by resort to the new right of
privacy, the bir and explosive growt of which corresponds with the period of dormancy in breach of confidence.

rFN1471 It is telling that England has relied heavily on confidence law in place of the privacy action to protect
privacy interests. rFN1481

In any case, the tort is by no mean novel, nor would recogntion of it be a radical depare from existing law.
Furermore, given the strong moral obligation present in a confidential relation and the wilingness of cour to
impute liabilty by bending other legal theories, recogntion of the tort would not be unfair to potential defendants. It
is diffcult to imagine any situation in which a defendant could claim to have relied on the absence of such a tort.

II. ELEMENTS OF THE TORT AN LIMITATIONS

Havig recognized that tortous breach of confidence has entered the case law as a distinct basis of liabilty, the
next step is to detennne its contours. A workig defition is necessar in order to determe the scope of the tort.
The cases discussed in Par I suggest that the tort can be defined in general term as the unconsented, unprivileged
disclosure to a thd par of nonpublic information that the defendat has leared withi a confdential relationship.
rFN1491 "Dnconsented" means simply the absence of explicit or implicit permssion to disclose the specific
information to a parcular audience. Defining the two other elements of ths defition--a confdential relationship

and an unprivileged disc10sure--call for more exploration.

*1456 A. Duty of Confdence

Determing what kids of relationships should car a legal duty of confdence requires a balancing of the
individual and societal interests favoring enforcement of the confidentiality against the countervailing public
interests in safety and education, practical considerations about the human propensity to gossip, and the
constitutional guarantees of free speech and the public's right to know. Cour have imposed liabilty in certin
specific contexts, including doctor-patient, depositor-ban committed patient-institution, and student's parents-
school, but have not stated a general rule. Three possible approaches to a general rule will be examied.

1. General Duty. A duty of confdentiality could arse whenever personal information is received from another in

confdence. rFN1501 This approach would not require an established relationship between confder and receiver, but
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merely a communication in circumstances from which a reasonable person would conclude that confidentiality is
expected. fF1511 Such a rule ofliability governs in trade secret law and common law copyrght, two areas oflaw
in which breach of confidence is a central element. rFN1521 Anyone in whom "confidence is reposed" is liable for
unprivileged disclosure or use of a trade secret or an unpublished literar work. rFN1531 The duty is generally
applicable and does not require an ongoing or close relationship; rFN1541 it is sufficient that the disclosure be made
in confidence and that the person receiving the information have *1457 reasonable notice of that fact and not object.
rFN1551 In these cases, "protection is afforded only by a general duty of good faith and. . . liabilty rests upon
breach of ths duty." rFN1561

The English law of confidence imposes a general duty for personal information as well as for other kinds. Although
some question remains as to the precise contours of the rule of liabilty, the followig statement in Coco v. A.N.
Clark (Engineers) Ltd. is representative:

It seems to me that if the circumstaces are such that any reasonable man standing in the shoes of the recipient of
the inormation would have realised that upon reasonable grounds the inormation was being given to him in
confdence, then this should suffice to impose upon hi the equitable obligation of confidence. rFN1571

The Law Commission in its proposed reformulation of the action as a statutory tort would retain the general duty
approach, but would adjust the test to require that the recipient accept the obligation:

(A)n obligation of confidence should come into existence where the recipient has expressly given an undertng
to the giver of the information to keep confidential that information, . . . or where such an undertkig is . . . to be
inferred from the relationship between the giver and the recipient or from the latter's conduct. rFN1581

The adjustment would protect the unwillng recipient of unolicited confidential inormation; rFN1591 otherwse,
the standard remains an ad hoc reasonable-person test. fF1601

The general-duty approach has some appeal as a rule for all breach-of-confidence cases in ths countr, regardless
of the tye of information involved. A confider's expectation of confdentiality would be protected whenever a

reasonable person similarly situated would have the same expectation--excepting, of course, the situation of the
aggressive confider and the unwillng recipient, which is not likely to be common in the area of personal
information. Cour would not be forced to make detailed inquiries *1458 into the nature of the relationship in a
parcular case; they would have to determe only whether an assurance of confidentiality was reasonably
understood.

Though a comprehensive breach of confidence rule would promote simplicity and symetr, the general duty

approach presents problems when the information conveyed is personaL. A general duty rule is appropriate for trade
secrets because they are seldom conveyed casually, and, more importtly, because the natue of the information

itself gives the potential defendant adequate warg that the inormation should not be publicized. The same cannot
be said of all personal information disclosed to others in confdence. Personal inormation is a mainstay of daily
conversation, often conveyed casually with slight expectation tht the recipient will actually keep it secret. rFN1611
No general assumption can be made about the solemnty with which confdentiality is demanded before personal
information is confided. Such assurances are commonly forgotten, and the information mixes with one's random
thoughts and finds its way into one's conversation with little hesitation or reflection.

Attching a legal duty to every confidence received with knowledge of its confidential natue demands too much.
Human weakness--the temptations to "whisper a juicy rumor" rFN1621--canot in every case be remedied by
brigig the force of the state's judicial machiery to bear upon the idle gossiper. It would not be consistent with the

notion of a free society for the state to intrde so deeply into individual decisionmakig with respect to one's casual
relationships absent a compelling reason to do so. In addition, fist amendment rights to speak freely would be
chiled because of the possibilty that one might accidently convey to others somethg previously leared in
confdence. Trade secrets, by contrast, constitute a narow class of inormation readily distinguishable from daily
conversation. The natue of the information would give ample warng, so there would be no tendency to chill
protected conversation.

The English cases and the Law Commssion Report do not raise these problems squaely, but they might be
handled in two ways under curent English law. First, a cour could simply fid that no reasonable expectation of
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confidence arises durig a casual conversation. Second, there is a broad and flexible public policy limitation on
breach of confidence liability. rFN1631 A plaintiff carres the burden of makig an affative showig that the
public interest in enforcing the paricular confidence outweighs the public interest in disclosure. rFNI641 While the
doctre is aimed primarly at the content of the *1459 disclosure, it could possibly be invoked to deny recovery on
the grounds of avoiding a general cmlling of speech. Although these devices are awkward, the general-duty

approach for personal confidential information appears to result from the absence of a right-of-privacy action. In its
place a substitute with general application is needed, a role wmch breach of confidence has assumed. fF165) There
is no similar need in ths countr because the right of privacy is well developed; thus a less awkward and more
concrete approach should be adopted.

2. "Fiduciar" Re1ationsmps. Some cases suggest that a disclosure of personal information is actionable if it
constitutes a breach of trt or ofa fiduciar re1ationsmp. rFN1661 Wiliston defies a fiduciarrelationsmp as a

situation "where one person reposes special confidence in another, or where a special duty exists on the par of

one person to protect the interests of another, or when there is a reposing of faith, confidence, and trst, and the
placing of reliance by one person on the judgment and advise of the other." rFN167)

Tms definition--wmch is as precise as any other--simp1y begs the question of how much "faith, confidence, and
trst" must exist before a re1ationsmp arises to the statue of fiduciar duty. It does not indicate precisely what kinds

of re1ationsmps should car a legally enforceable duty of confdentiality.

Some cour, cautious in approach, have used language that would impose liabilty only in the context of
re1ationsmps that car with them traditional fiduciar obligations, such as those of trstees, guardians, and
attorneys. Though the fiduciary approach avoids the overbreadth problem of a general duty approach, such a rule
would be too conservative. Whle doctors would probably be covered, some cour have found, for example, tht

baners are not fiduciares, but are subject nonetheless toa duty of confidentiality. rFN1681 Such a rule would
probably not encompass the acts of a photographer *1460 or school offcial, yet cases exist imposing liability on
such actors. It may well be that cases involvig re1ationsmps of these kids will ultimately prove to be aberrant, but
as a matter of policy they seem to be rightly decided. In priciple, the same reasons why assurances of

confdentiality by trstees and lawyers should be enforced apply to many re1ationsmps that do not rise to the same

strct fiduciary level; the same reliance on the assurance of confdentiality is present in each case.

3. Limited Duty. The duty for breach of confidence need not be drawn so broadly as to encompass all confidences
under a general duty, nor so narowly as to impose a duty only in the context of traditional fiduciary re1ationsmps. A
"limted duty" approach is possible. The followig proposal is suggested as a workable limited-duty rule wmch
would embody a proper balancing of the varous interests at stae: an actionable duty of confidentiality should
attch to nonpersona1 re1ationsmps customarily understood to car an obligation of confdence. Ths proposal

reflects several importt considerations, wmch will be examined separately.

First, the essential characteristic of a limted duty approach is the requirement of a pre-existing confdential
relationsmp rather than merely a communication in confidence. Tms requirement alleviates most of the practical and
constitutional diffculties of a general duty approach because the greater solemnty of the re1ationsmp signfies that
revelations withi it are not fair game for gossip, tends to set apar the information involved from a potential

defendant's general knowledge, and provides fair warg of one's duty. The likelihood, therefore, of cmlling
communication of unprotected information is much smaller.

Second, the "nonpersona1" requirement removes personal relationsmps from the ambit of liability without going so
far as to require the presence of a contract, or a statute on point. The law of confidence should not intrde into the
realm of family and personal re1ationsmps, rFN1691 even though damaging information is often revealed in the
course of such relationsmps. While the overbreadth problem of the general duty approach could be avoided by
requirg the presence of a bona fide confidentià1 re1ationsmp, for example husband-wife or confessor-confidant,

special problems would be raised. These include a potentially diffcult evidentiary determation of whether a
confdential re1ationsmp existed at all, whether the information was learned within it or independently, and whether
or not there was consent. Hur feelings might lead to false claims that are diffcult to disprove. In contrast,
nonpersona1 relationships, such as client-accountant, ordinarly present easier factual determations because safe
presumptions can be made about the probable ground rules of the re1ationsmps, and because corroboratig evidence
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is more likely to exist. Additionally, there is the problem of governent intrsion into personal and family affairs.
Many ethical and moral duties are better left to *1461 individual conscience. Privacy law with its "highy offensive"
theshold provides ample protection for personal relations. rFN1701

Thd, the term "customarly" is used to convey a stadard strcter than a mere reasonable person test. rFN171l The
requirement that a relationship be of a kid customarly thought to car a duty of confdentiality provides fair
warg to potential defendants of their duty, thus staying clear of the practical and fist amendment difficulties of a
general duty approach. rFNl721 This standard would protect confidential information waranting protection without
encouraging error on the side of caution. Another advantage of the "customarly" standard is that it avoids detailed
factual inquires in each case as to the presence or absence of a confidential relationship based on the conduct of the
paries. The nonpersona1 requirement, without more, avoids some of the evidentiar diffculties present in the
personal or family context, but the absence of a requirement that the relationship be of a sort customarly understood
to car an obligation of confidence would often force a cour to judge plaintiffs word againt defendant's. The

reason is that a noncustomar or equivocal situation permtting a plausible claim of confidentiality will tend not to
have witnesses or corroboratig evidence. If it did, there would be no secrecy to preserve. The cour would have a
hard time deciding what assurances were given or implied. Perhaps plaintiff relied on a gestue or a facial expression
as an agreement by defendant to maintain secrecy. The "customarly" stadard would avoid ths uncertinty. Once
the existence of a parcular re1ationship--such as doctor-patient, teacher-student, or accountant-client--is proved,

then the determnation of whether a duty of confidence exists tus on whether there is a defite pattern of

confidentiality with respect to relationships of that kind, not on the parcular facts of the parcular case. If no such
pattern exists, the plaintiff wil have to rely on a legal theory other than breach of confdence, or go remediless.

The proposed rule would clearly cover doctors and lawyers. It would also cover a school's disclosure of a student's
record or evaluations. These are all situations in which we clearly expect confidentiality, and liabilty should attch.
The proposed rule would not cover a school's disclosure of information not customarly considered confdential,
such as attendance. The rule would thus avoid intederence with the normal operations and practices of intitutions
such as schools. The rule would not cover the facts of a case like Virgil v. Time, Inc., rFN1731 which involved a
darg body surfer who agreed to be interviewed by Sport Ilustrated but later withdrew his consent to publication
of the information he disclosed durg the intervew. Even if the reporter had agreed prior to the intervew to give
the surfer such an option, there would be no legal duty of confdentiality because interviews with the press are not
*1462 customarly meant to be kept secret. Though it may be wrong and injurous for a reporter to reveal the
identity of a confidential source or to disclose more than agreed, tortous breach of confdence is not an appropriate
remedy in such a case. The contrar rule would present a potential fist amendment problem, and the need for a
potentially "chillng" factual determnation of exactly what assurances the jouralist gave. On the other hand,
relationships such as accountat-client, which have not yet appeared in the cases but which warant legal
enforcement, would be covered.

B. Limitations

Whle nonpersona1, customarily confidential relationships should normally car a legal duty, there exist special
situations in which a higher duty wil justify breach of the confdence, or in which the fist amendment will bar
imposition of liability. Allowance can be made for such situtions by a scheme of privieges. Many of these
privileges will resemble the privileges of privacy law. For. the same reason, however, that privacy doctres are
inadequate to protect confdences, the privileges developed for privacy will be unuitable here. The different values
and obligations involved in a confdential relationship necessarly yield a different balance of the countervailing
interests that account for privileges.

Apar from the American breach-of-confidence cases in which privilege to disclose is at issue, cases which will be
discussed below, the precedent of privilege in ths area of the law is established in English law. The opinon of
Banes, L.J., in Tourer v. National Provicial and Union Ban rF174) for example, set fort the understanding
at tht time of the breach-of-confdence privileges applicable to baners: "(a) w here disclosure is under compulsion
by law; (b) where there is a duty to the public to disclose; ( c) where the interests of the ban require disclosure; and
(d) where the disclosure is made by the express or implied consent of the customer." rFN1751 These are ilustrative
of the sort of privileges that might be anticipated in American law.
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More recently, the Law Commission expressed its opinon that an equivalent of the doctre of absolute privilege
present in defamation 1aw-- which excuses, for example, false statements made in judicial proceedings-- exists or
should exist in breach-of-confidence law. rFN1761 In contrast, despite an asserted lack of direct authority, the Law
Commission does not believe the defamation doctre of qualified privilege is useful or extant in breach-of-
confidence law. fF1771 Under analogous circumstances it believes either the inormation disclosed is not subject
to an obligation of confdence rFNI781 or, of greater signficance, *1463 the protection contemplated by qualified
privilege "is provided in breach of confidence by the more far-reaching requirement that inormation cannot be
protected uness, on a balance of the interests involved, the public interest requires its protection." rFN1791 Indeed,
once a defendant by way of affative defense legitimately puts in issue the question of public interest, the plaintiff
assumes the burden of persuasion in showig that the public interest favors confidentiality. rFN1801

One consequence of ths public-interest element to the English breach-of-confdence action is that virally all the
American privileges discussed below are not present, as such, in English law. When disclosures are made in breach
of confidence, for example, to expose inquity (F1811 or information related to pressing public issues, rFN182) a
plaintiff in England would lack an essential element of the cause of action. There are two explanations for ths
doctre: fist, the equitable origin and nature of the English action; rFN1831 and second, the potentially sweeping
liabilty the English general duty of confidentiality would theaten absent the public-interest doctre. rFN1841
Because the American duty of confidentiality is a limited one, rFN1851 there is no similar need for a general
exception to guard against overbreadth. Accordingly, in the limited circumstances where the duty arses, the
privileges excusing violations of the duty can be narowly circumscribed. In substace the law is the same--
equivalent facts generally yield the same result in both countres--but where an English cour would engage in ad
hoc balancing to excuse a defendents conduct, an American cour would find either no duty or an applicable pre-
existing privilege. rFN1861 Unless otherwse indicated, the following discussion is confied to American law.

1. Traditional Privileges. A number of situations may arise in which sound public policy determes that the
interests served by enforcing a confdence are outweighed by other more compelling interests. The breach-of-*1464
confdence tort wil have privileges analogous to the traditional privacy privileges, but with some signficant
differences. rFN1871 This Note will not explore these privileges in exhustive detail, largely because there are so
few cases that a defitive treatment is impossible. But it will sketch out some of the more importnt ones and
suggest some critical varations and problems. As more cases are decided, the cour undoubtedly wil refine and
develop these privileges fuer.

a. Public Safety. One of the earliest cases to raise breach of confidence in its modem form excused defendant's
conduct as privileged. In Simonsen v. Swenson rFN1881 a tranient consulted a local doctor, who advised hi that

he probably had a venereal disease but that fuer tests were required. The doctor warned that the disease might

spread to others, and advised plaintiff to leave the local hoteL. When plaintiff failed to do so, the doctor notified the
hotel owner that he thought plaintiff had a contagious disease and that the owner should disinfect his sheets. Plaintiff
was publicly ejected from the hoteL. Another physician was subsequently unable to prove the disease, but confied
that the fist doctor had reasonable grounds for suspicion.

The privilege can be generalized from physicians to cover all confidential relationships in which one par learns of
a danger to the public health or safety. The only question would concern the seriousness and probabilty of
occurrence required before aprivilege arises. As in Simonsen, cour are likely to require simply that defendant
exercise reasonable judgment. rFN1891 .
b. Fraud and Crime. The court have had little diffculty fiding a privilege where a confidence is broken in order

to disclose fraud fF1901 or crie. (FN1911 A more diffcult problem arses when one par to a confidence merely
suspects crime by the other. In Suburban Trust Co. v. Waller, rFN192) plaintiff after cashig his federal ta refud

check with the Treasur Departent, deposited at his ban the sequential $50 and $100 bils he received. The ban
notified local police and provided a photograph of the plaintiff, whom a witness to an earlier robbery tentatively
identified. The cour held the ban liable in damages for the subsequent false arest on a theory of breach of *1465
confdence. It rejected the English rule givig a bank discretion in certin circumstances to break a confdence,
rFN1931 indicating that a ban could do so only on consent or legal compulsion. fF1941 The cour stated that the
English rule

would permt a ban to decide what is or is not in the public interest to disclose, and what is or is not in the best
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interest of the bank to disclose. That vast area of discretion . . . transmogrfies confidentiality to the point that it
bears little, ifany, resemblance to its original meaning. rFN19S1

The cour was probably correct in finding the American cases granting exceptions to the obligation of confidence to
be more restrctive than the English cases, rFN1961 but its language is too sweeping. It would prevent a ban from
reporting actual notice of fraud by a depositor. fF1971 The decision is better explained on the ground that the ban
did not have a reasonable basis for its suspicion. Indeed, the cour's decision seems to have been infuenced by the
fact that plaintiff fist tred to cash his tax refud check with the bank, which refued. fF1981

In general, persons should be able to act on reasonable suspicions, keeping in mind the special caution that would
be exercised by a reasonable person subject tö the obligation of confidentiality. Moreover, the standard may vary
depending on the kind of relationship, for no other reason than that a reasonable psychiatrst, for example, might be
expected to be much more cautious before breakg confidence than a reasonable accountat.

c. Self-interest. The cases suggest that the self-interest privilege is fairly limited in scope. A par may be permitted
to breach a confidence to the extent necessar to defend himelf against charges of incompetence, protect himself
against fraud, or perhaps to collect fees, but strct lits have been imposed by some cours.

Hammonds v. Aetna Casualty & Surety Co., rFN1991 for example, held that a doctor fearg a malpractice claim is
not privileged to discuss the facts of a patient's case with his lawyer or inurance company until after the patient has
expressly indicated an intention to sue. rFN2001 The reason for ths strctness is undoubtedly a perception that a
person who customarily holds out an assurance of confidentiality parially waives the right to promote his or her
own *1466 interests over the interests of the person who justifiably relies on that assurance. Without such a waiver,
confidential relationships would offer little securty. They would succumb to a myrad of individual interests of the
assurig par.

d. Interest of Thid Person. The interest-of-third-person privilege has many pitfalls. In Peterson v. Idaho First
National Bank rFN2011 the cour held that a ban would be liable for volunteerig information to a depositor's
employer which might well bring that employer bad publicity. In Home v. Patton (FN202) plaintiffs doctor advised
plaintiffs employer that plaintiff suffered from. a longstading nervous condition. The case was presented on
demurrer. The dissenting judge felt that there could be no cause of action because there was no averment of general
circulation of the information, of frvolous disclosure, or of gossip. fF2031 The majority, however, believed that a
compelling interest of the employer would have to be proved at tral to justify a privilege:

Certiny, there are many ailments about which a patient might consult his private physician which have no

bearg or effect on one's employment. If the defendant doctor in the instant case had a legitimate reason for makg
ths disclosure under the parcular facts of ths case, then ths is a matter of defense. fF2041

The cour in Berr v. Moench, fF20S1 where a prospective spouse was involved, seemed to be more receptive to
the possibilty of privilege. Defendant had advised the parents of plaintiffs fiancée, by way of their famiy doctor,
about his past treatment of plaintiff for severe psychiatrc problems. The cour agreed that the interest of the fiancée
made out a qualified privilege, but remanded to determe whether defendant had abused the privilege by
communicating with persons other than the daughter. In providing guidance on these issues, the cour indicated that
the privilege exists only "if the recipient has the tye of interest in the matter, and the publisher stands in such a
relation to hi, that it would reasonably be considered the duty of the publisher to give the information." rFN2061

Proposing that the privilege to disclose is coextensive with the duty to disclose, the cour indicated a narow interest-
of-thd-person privilege when a confdential relationship exists.

2. The First Amendment and the Public Right to Know. In addition to the situtions in which sound public policy
calls for a privilege, there may be other situtions in which fist amendment considerations prohibit imposition of
civil liability for breaches of confidences. fF2071 Thus fist amendment values not only playa role in determnig
which relationships should car an actionable duty of confidentiality il the fist place, but also influence the *1467
determination of which communications from persons otherwse subject to' an obligation of confdence will be
privileged because of the high public interest in mowing the information contained in the communication. For
example, the public has a compellng interest in mowing about the fitness of candidates for high public offce. One
might imagine circumstaces in which a presidential candidate's doctor would be privileged to make certain
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disclosures over the candidate's objections. In addition, the public has a nght to know about the activities of the
governent. It would be disturbing if President Nixon could have invoked obligations of confidence to keep the lid
on Watergate rFN2081 or to limit discussion of related activities that were techncally legal but reflected poorly on
his administration. In the Bntish case of Attorney-General v. Jonathan Cape Ltd. rFN2091 a Bntish cabinet
member's memoirs were about to be published. An injunction was sought on the ground of breach of confidence in
disclosing the details ofvanous Cabinet discussions. The court, balancing the competing public interests as required
by English breach-of-confidence law, denied the injunction because of the public's strong interest in knowig about
governent deliberations, state secrets excepted, and because of the passage of time since the discussions in
question. In ths countr fist amendment considerations would surely dictate the same result.

A closer case is suggested by the facts of Pearson v, Dodd, fF2101 a case in which Senator Dodd sought damages
for matena1 reported by columnists Jack Anderson and Drew Pearson ling the Senator to a nght-wig lobbying

group. rFN211) Employees of the Senator had sureptitiously copied the files in his office. The cour found a breach
of confdence, intrsion on pnvacy, and trespass. The suit was dismissed, however, because the cour held that,
although the defendat-jouralists knew of the wrongful conduct in obtaing the information, they were not

chargeable with that conduct. The employees were not being sued, and the cour assumed without deciding that they
could be held liable in damages for their wrongful conduct. rFN212) That assumption, iftested in a suit seekig any
remedy more senous than discharge from employment, would be a close question.

Clearer limts on the public nght to know in breach-of-confidence cases appear in areas outside the governental
and political spheres. In Doe v. Roe, rFN2131 a case involvig the publication by a psychiatrst of an identifiable
case history, the court awarded not only damages, but also prelimiar and permanent *1468 injunctions. The fist
amendment considerations normally present in pnor-restraint cases rFN2141 were held to be outweighed by the
patient's interest in confidentiality.

Essentially, first amendment considerations here create a public-nght-to-know privilege. The pnvi1ege reflects
society's interest in public knowledge of the lives and careers of importnt people and the workigs of pnvate
corporations, organzations, and intitutions as well as of political figures and governental affairs. We do not want
to ensnare potential autobiographers and commentators in a web of confidential obligations. The loss to society
would be too great. On the other hand, the pnvi1ege is much more restrctive than the broad public-interest
exemption to common law invasion of pnvacy. As discussed earlier, one is not released from an obligation of
confdence whenever the information leared would be oflegitimate public interest. Much more is required.

The contours of the nght-to-know pnvi1ege are complex and by no means fully arculated in the cases. Its scope
vanes depending upon the kid of relationship involved, the extent of likely injur, the importce of the
information to the public, and the degree of passage of time. For example, a much greater showig would probably
be required of a psychiatrst than of a former confidential secreta before a breach of confdence would be excused
as pnvi1eged on this basis.

CONCLUSION

Breach of confidence has begun to emerge in the case law as a basis of tortous liabilty. Faced with compelling
cases of injunous disclosures in breach of confidence, cour that have in the past relied on such traditional theones
of liabilty as invasion of pnvacy, breach of contract, and implied statutory cause of action to provide a remedy,
have recently begun to realize that these theones cannot protect the distinct interests present in a confidential
relationship. As a result cour have searched for other bases of liabilty, and their answer appears to be a separate
breach-of-confidence tort. The tort, though still in rudimentar form, has tued up in enough cases to justify an
examination of its present contours and a projection of its future development. The standard for liabilty proposed in
ths Note--nonpersona1 relationships customan1y understood to car an obligation of confdence-- could serve as a

stag point for fuer development of breach of confdence as a tort.

rFN11. See, e.g., Peterson v. Idaho First Nat'l Bank. 83 Idaho 578. 367 P.2d 284 (961) (ban); Doe v. Roe. 93
Misc. 2d 201. 400 N.Y.S.2d 668 (SuP.Ct. 1977) (psychiatrst); Blair v. Union Free School Dist. No.6. Hauppauge.
67 Misc. 2d 248.324 N.Y.S.2d 222 (Dist.Ct. 1971) (school).
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rFN2l. This Note is concerned priarly with nonpersona1 confidential relationships, rather than relationships of a
personal natue with family or frends. The breach of confdence tort proposed by this Note would be an expansion
of curent law to cover many nonpersona1 relationships. Attching legal consequences to the breach of essentially
personal confidences would be not only an even more radical extension, but would also be impractical and too
intrsive into personal privacy. See ina notes 169:.70 and accompanying text.

rFN31.
Since the layman is unfamilar with the road to recovery, he canot sift the circumstaces of his life and habits to

determine what is inormation pertent to his health. As a consequence, he must disclose all information in his
consultations with his doctor--even that which is embarassing, disgraceful or incriinating. To promote full
disclosure, the medical profession extends the promise of secrecy. .
Hammonds v. Aetna Casualty & Surety Co.. 243 F.Supp. 793, 801 (N.D. Ohio 1965).

Adequate legal representation in the ascertinment and enforcement of rights or the prosecution or defense of
litigation compels a full disclosure of the facts by the client to his attorney. "Unless he makes known to the lawyer
all the facts, the advice which follows will be useless, if not misleading; . the lawsuit will be conducted along
improper lines, the tral will be full of surrises, much useless litigation may result."
City of San Francisco v. Superior Cour. 37 Cat 2d 227,235,231 P.2d 26,30 (1951) (en banc) (quotig Morgan,
Foreword, AL.1. Code of Evidence 25-26 (1942)); see also Holm v. Superior Cour, 42 Cat 2d 500, 506-07, 267
P.2d 1025, 1028 (1954) (en banc).

rFN41.
For all practical puroses, the disclosure by individuals or business fis of their financial affairs to a ban is not

entirely volitional, since it is impossible to paricipate in the economic life of contemporar society without
maintainig a ban account. In the course of such dealings, a depositor reveals many aspects of his personal affairs,
opinons, habits and associations. Indeed, the totality of ban records provides a vial biography.
Burrows v. Superior Cour, 13 Cat 3d 238. 247,529 P.2d 590,596,118 Cal.Rptr. 166, 172(1974) (en banc). This
case involved the different question of whether a person's expectation of privacy in his personal ban account is
suffcient to prohibit the police from obtaing information about the ban account without legal process. The case
does, however, recoghe the need for confdentiality in many of the relationships that society forces upon its
members.

If.
All that may come to my knowledge in the exercise of my profession or outside of my profession or in daily

commerce with men, which ought not to be spread abroad, I will keep secret and will never reveaL.
Oath of Hippocrates, Dorland's Ilustrated Medical Dictionary 609 (26th ed. 1981). See also AM.A Priciples of
Medical Ethcs § 9 (1957), reprited in 4 Encyclopedia of Bioethcs 1750-51 (W. Reich ed. 1978); Model Code of
Professional Responsibilty Canon 4, EC4-1, 4-4, 4-6, DR4-401 (1980).

J:. See, e.g., N.Y. Educ. Law § 6509(9) (McKiey Supp.1981- 1982) (physician's professional misconduct
includes "(c)ommittng unprofessional conduct, as defied" by regulation); Rules of the Board of Regents, N.Y.

Admi. Code tit. VIII, 29.1(b)(8) (1979) (defies unprofessional conduct to include "revealig of personally
identifiable facts, data or information obtained in a professional capacity without the prior consent of the patient or
client"). See Alaska Stat. § 06.05 .175( a) (1981) ( "ban records perting to depositors and customers").

Jl. A "confidential relationship" should be distiguished from a mere "confdence." The essence of a
confidential relationship is the relationship, which is founded on candor and trst. An obligation of secrecy is one of
its attbutes. A confidence, on the other hand, may arse between complete strangers. It depends entiely on the
circumtaces under which a parcular piece of information is disclosed, and the existence and enforceabilty of an
obligation of secrecy with respect to that information rests in contract or the law of equity. For an analogous
discussion of the distiction between confidence and confdentÜi1 relationship in the context of the law of ideas, see
3 M. Nimer, On Copyrght § 16.03 (1982). For the puroses of ths Note, the term "breach of confidence" refers
to breach of a confdential relationship.

~. 93 Misc. 2d 201. 400 N.Y.S.2d 668 (SuP.Ct. 1977).

(Q 2006 Thomson/est. No Claim to Orig. U.S. Govt Works.

RA002324



82 CLMLR 1426
82 Colum. L. Rev. 1426
(Cite as: 82 Colum. L. Rev. 1426)

Page 18

Ir. In searching for a theory of liabilty, the Doe cour discussed implied statutory cause of action, implied

contract, and tort, but ultimately appears to have relied on tort. See the discussion of the case infra notes 113- 14 and
accompanying text. The cour also rejected a claim based on New York's appropriation of name or likeness statute.
Id. at 211, 400 N.Y.S.2d at 675. In addition to fidig the wife liable, the court held the husband liable as "a willng,
indeed avid, co-violator of the patient's rights." Id. at 216. 400 N.Y.S.2d at 678. It acknowledged, however, that he
was not in a contractul or other relationship with the plaintiff. This, along with the fact that puntive damages were
considered, though rejected for lack of malice or evil intent, suggest that tort was the form of action. Id. at 215-17.
400 N.Y.S.2d at 678-79. Puntive damages are not available for breach of contract unless the conduct also makes out
a cause of action in tort. See infra notes 95-97 and accompanying text. The statutory sources cited are all directed at
the physician-wife and could not be applied to the husband. See id. at 208-09: 400 N.Y.S.2d at 673-74. He could
only be held liable under a theory that he was a joint tortfeasor because he encouraged and assisted his wife's breach
of confidence.
In a jurisdiction recognizing the common law right of privacy, recovery on facts similar to Doe, involvig higWy

offensive disclosures and widespread publicity, might be based on the publicity branch of the invasion of privacy
tort. See Restatement (Second) of Tort § 652D (1977). Whle the invasion of privacy tort may be available in some
fact situations because of overlapping coverage by privacy and breach of confidence, recovery in breach of
confidence would be more theoretically sound. See infra notes 50-54 and accompanyig text.

rFN101. 8 Uta 2d 191. 331 P.2d 814 (1958).

rFNll1. Id. at 195. 331 P.2d at 816. The daughter maried the plaintiff anyway. The cour found that the
circumstances made out a conditional protection-of-interest-of-thd-person privilege, but remanded the case to
determine whether the defendant abused the privilege by communicatig to persons other than the daughter. For
discussion of ths privilege, see ina notes 201-06 and accompanying text.
For other cases in which the priar injur results from disclosure to a small number of people, see Home v.

Patton. 291 Ala. 701. 287 So.2d 824 (1973) (doctor advises employer of employee's longstanding nervous disorder);
MacDonald v. Clinger. 84 A.D.2d 482.446 N.Y.S.2d 801 (1982) (psychiatrst's disclosures to patient's wife); Clark
v. Geraci. 29 Misc. 2d 791. 208 N.Y.S.2d 564 (SuP.Ct. 1960) (cour would recogne claim, but physician privileged
by duty to correct earlier misleading report provided to employer at plaintiffs request); Schaffer v. Spicer. 88 S.D.
36.215 N.W.2d 134 (1974) (mother's psychiatrst gives father an affdavit in child custody case without cour order
to do so).
A minority of cases have denied recovery for similar disclosures. These cases, however, were decided before the

recent emergence of breach of confdence as a basis for liabilty, and in any event can be explained on grounds
consistent with the existence of liabilty for breach of confdence. See Collins v. Howard. 156 F.Supp. 322 (S.D.Ga.
1957) (hospital releases to employer the results of railroad engineer's blood test for alcohol; court denies existence
of breach of confidence tort, but it also fids that no confidential relationship existed; and the public interest in
safety would in any case probably make out a privilege); Hammer v. Po1skv. 36 Misc. 2d482. 233 N.Y.S.2d 110
(Sup.Ct. 1962) (mother's physician testifies in child custody case about his observations of father; the cour,
however, found no confidential relationship between physician and father); Quarles v. Sutherland. 215 Tenn. 651.
389 S.W.2d 249 (1965) (store's doctor sends store's attorney report of his diagnosis and treatment of customer
injured in store; cour denied common law duty of confidentiality, but also noted absence of relationship because
treatment was free and lack of damage because the contents of the letter would be discoverable if plaintiff sued the
store; better explanation would be waiver).

rFN12). In Hamonds v. Aetna Casualty & Surety Co.. 243 F.Supp. 793 (N.D. Ohio 1965), a hospital's inurance
company induced a physician treating a plaitiff suing the hospital to discuss plaintiffs condition by falsely advising
hi that plaintiff was contemplatig a malpractice suit againt hi. The cour held that a physician has both a duty

of confidence and a duty of loyalty to assist his patient in litigation. According to the cour, a physician is not free to
discontiue treatment and talk to a lawyer about the facts of the patient's treatment until the patient has expressed an
intention to sue the doctor for malpractice. It was necessar to establish the doctor's wrongful conduct before the
inurance company could be held liable for inducing it. Id. at 802-03. Ths cour and some others have been very
strct in imposing liabilty for similar informal interviews or communications even though the inormation disclosed
would later be subject to formal discovery or elicitation at tral. E.g., Aner v. Brodnitz. 98 Misc. 2d 148. 413
N.Y.S.2d 582 (Sup.Ct. 1979) (physician being sued for malpractice gives private intervew to his insurance
company outside of formal discovery procedures; cour in dictum notes availabilty of daages action). The reason
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undoubtedly is the availability of protective orders in a proper case where formal discovery procedures are followed.
For other cases in which improper disclosures were made to inurance companies, see Hague v. Wiliams. 37 N.J.

328. 181 A2d 345 (1962) (aclaow1edging duty of confidentiality, but fiding privilege where plaintiff fied claim
with insurance company); Felis v. Greenberg. 51 Misc. 2d 441. 273 N.Y.S.2d 288 (Sup.Ct. 1966) (physician submits
false information to patient's insurance company causing loss of benefits for failure to disclose; alternative claim
available for breach of confidence); Alexander v. Knight. 25 Pa.D. & C.2d 649 (1961 ), aftd, 197 Pa. Super. 79. 177
A2d 142 (1962) (specialist who examied auto accident victim's whiplash aggravated by mental problems sent
report todefendants counsel for a fee; dictum because new tral granted on other grounds).
For an argument that breach of physician-patient confidentiality should be actionable in tort, see Note, Medical

Practice and the Right to Privacy, 43 Min.L.Rev. 943 (1959). See generally Anot.. 20 AL.R.3d 1109 (1968)
(collecting cases of physician breach of confidence).

rFN131. 83 Idaho 578. 367 P.2d 284 (1961).

rFN141. (1924) 1 K.B. 461 (C.A). Ths case, in essence, found confidentiality to be an implied term of the deposit
contract.

rFN15l. 83 Idaho at 582.367 P.2d at 286.

rFN161. The opinon speaks priarly in terms of implied contract, see Toumer, but much of the opinion deals with
sources of public policy imposing a duty of confidence, both to imply a term of contract from the understading of
the pares--an implied-in-fact contract--as well as to fid a duty resting directly on public po1icy--breach of

confdence tort. Id. at 582-88. 367 P.2d at 286-90. For a discussion of implied contract as a basis of liabilty, see
infra notes 80-99 and accompanying text.

rFN171. Plaintiff was the local manager of a company that was also a depositor at the defendant ban. The
communication was made to an offcer of the parent company. It appears from the reported opinon that plaintiff no
longer worked for the company at the time of the suit, but it does not indicate whether the ban's disclosure caused
him to lose his job.
See also Suburban Trust Co. v. Waller. 44 Md. Apo. 335. 408A2d 758 (1979) (ban receivig sequentially

numbered $50 and $100 bils from depositor notified police; bank held liable in breach of confidence for damages
arising from subsequent false arest).

rFN18l. 224 So.2d 759 (F1a.Dist.Ct.Aop.1969). The information revealed by the ban caused thee lawsuits to be
brought against the depositors. Damages claims coverig attorney's fees and other expenses in defending these suits
were held legally suffcient. Id. at 762-63. Although ths Note is priarly concerned with disclosurt:s of personal

information in breach of confdence, this case is relevant to the topic for two reasons: fist, the plaintiff was a
corporate depositor and thus would not be able to recover for invasion of privacy under any circumtances,
Restatement (Second) of Tort § 6521 and comment c (1977); second, the cour awarded tort rather than contract
damages because contract damages would not have satisfied the rule of Hadley v. Baxendale, 156 Eng.Rep. 145
(Ex.D. 1854), that damages must be in the reasonable contemplation of the partes at the tie of contracting, see

infra notes 87-89 and accompanyig text. The majority opinon purorted to base recovery on breach of an implied
term of the deposit contract, citing I.F.G. Baxter. The Law of Bang 21-22 (2d ed. 1968), Peterson. and Toumier.
224 So. 2d at 760-61. The concurg opinon, persuasively arguing for recovery in tort, pointed out that the
daages awarded could not be supported in contract because they exceeded an amount that fairinded people
would have agreed to had all circumstances been laown. The concurence also argued that there was no allegation
of an express or implied contractul agreement of secrecy, and the facts necessar to support such an implication,

such as a usage of the bang trade, were not proved at tral. Id. at 763 (pearson, J., concurrg).
For another case in which fiancial loss was at issue, see Peoo1es Ban v. Figueroa. 559 F.2d 914 (3d Cir.1977)

(not only does ban not have duty to war endorsers on ban loan ofborrowets shak fiances, but such disclosure
might render ban liable for disclosure without consent). Cf. First Nat'l Bank v. Brown. 181 N.W.2d 178 (Iowa
1970) (recognes duty of confdentiality owed to owner of business encumbered by ban's liens, but does not
excuse ban's failure to war a different borrower who proposed to purchase the propert underlyig the liens of the
likelihood of foreclosure). For additional ban cases concerng the duty of nondisclosure owed customers and
depositors. see Anot.. 92 AL.R.2d 900 (1963).
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A related but arguably distinct line of ban cases involves appropriation of a business opportty disclosed to a
ban by a customer applying for a loan. See, e.g., Pigg v. Roberton. 549 S.W.2d 597 (Mo.Ct.App. 1977) (bargain
land purchase). Appropriation-of-opportty cases like Pigg fall somewhere in between an action for tortous
breach of confidence and the traditional action in trst law seeking the imposition of a constrctive trst for abuse of

a confidential relationship; see, e.g., Hewett v. Bullard. 258 N.C. 347. 128 S.E.2d 41 i (1962) (presumption of fraud
when one par to a confidential relationship gratuitously tranfers an interest in land to the other par). For cases
similar to Pigg in a nonbank context, where defendant uses information learned in a confidential relationship to his
or her own economic advantage, see cases collected in Bogert, Trusts & Trustees § 482 n.54 (2d ed.rev. 1977).

Il. Compare the followig statement in Toumer, (1924) 1 K.B. at 479 (Scrutton, L.J., dissenting):

It is curious that there is so little authority as to the duty to keep customers' or clients' affairs secret, either by
ban, counsel, solicitors or doctors. The absence of authority appears to be greatly to the credit of English
professional men, who have given so little excuse for its discussion.

rFN201. This explanation seems implausible. Other relationships show up frequently in testimonial privilege
litigation, where one par to a confidential relationship attempts to suppress unfavorable evidence that the other

par has already revealed or is wiling to disclose in testimony. See, e.g., 8 Wigmore on Evidence § § 2286, 2325,
2338 (McNaughton rev. 1961).
Of course, the imediate concern in testimonial privilege cases is different. The par seekig suppression is

concerned with the unfavorable impact the disclosure will have on his or her case, and inay not be concerned about
the extrajudicial effect of the disclosure. See, e.g., Panko v. Consolidated Mut.rns.Co.. 423 F.2d 41, 44 n.6 (3d
Cir.1970) (cour denied breach of confdence action where only damages alleged were loss of case against insurance
company because of information plaintiffs doctor had supplied; the cour expressed no opinon whether an action
based on pretral disclosures would lie for damages not alleged); Schaffer v. Spicer. 88 S.D. 36. 215 N.W.2d 134
(1974) (involving a psychiatrst's breach of confidence in givig .an affidavit to the husband's attorney in a child
custody case). Cf. Smith v. Driscoll. 94 Wash. 441, 162 P. 572 (1917) (a physician testified over plaintiffs
objections before a different court in an earlier case; in plaintiffs later suit against the physician seeking damages for
breach of confidence the testimony was held privileged because of the absence of any allegation that the earlier
testimony was inadmssible or irelevant and immaterial; the cour fuher noted that a ruling of admissibilty in the
prior case, even if erroneous, would have immunzed the plaintiffs testimony).

rFN211. Such suits might be based on theories of breach of contract, invasion of privacy, or libeL. See, e.g.,
Beaumont v. Brown, 401 Mich. 80.257 N.W.2d 522 (1977) (letter from plaintiffs employer to Ary Reserve to
verify milta leave contains unecessar disclosures about plaintiff; invasion of privacy claimed); Bowling v. Pow.
293 Ala. 178, 187,301 So. 2d55. 63-64 (1974) (for 

puroses of motion to dismiss, "the case can be looked upon...

as one in which defendant communicated to others the contents of his letter, without any legal, moral, or social
obligation to do so, without justification and in breach of confdence reposed in hi by plaintiff;" libel rather than
breach of confdence alleged; unclear from opinon whether the relationship between the two professors could be
considered confidential).

rFN221 67 Misc. 2d 248.324 N.Y.S.2d 222 (Dist.Ct. 1971).

rFN23l. rd. at 253. 324 N.Y.S.2d at 228. The case was presented on a motion to dismiss and remanded because the
natue of the information revealed was not in the pleadings, although the incident allegedly forced plaintiff to sell his
house and move. The cour considered other theories ofliability, but concluded: (1) there is no common law remedy
for invasion of privacy in New York; (2) the conduct alleged was not with N.Y.Civ. Rights Law S S 50-21
(McKiey 1976) barg commercial exploitation of a person's name or likeness without wrtten consent; and (3)
recovery on the basis of intentional inflction of mental distress cannot be derivative to the parents. 67 Misc. 2d at
248-49. 324 N.Y.S.2d at 223-24. The cour explored whether a cause of action for "extreme and outrageous"

conduct can be made out (language remiscent of intentional inflction of mental distress, already rejected by the
cour), and decided it could not, absent a special relationship. rd. at 253.324 N.Y.S.2d at 228. Otherwse, the cour
indicated, liabilty would be too widespread, and the human tendency to gossip ignored. The cour concluded,
however, that a special relationship may, depending on the information revealed, justify a fiding of "extreme and
outrageous conduct." rd. at 253- 54. 324 N.Y.S.2d at 228. For fuer discussion of the basis of liability in ths case,
see infra note 120 and accompanying text.
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rFN241. 183 Misc. 773.49 N.Y.S.2d 915 (Sup.Ct. 1944), aftd mem., 269 AD. 970. 58 N.Y.S.2d 359 (1945).

~. Id. at 775. 49 N.Y.S.2d at 917. See infra notes 100-10 and accompanyig text for discussion of the use of
implied statutory causes of action to remedy breaches of confidence. The cour concluded that the disclosure did not
violate the physician-patient relationship because persons commtted to a mental intitution do not have the kind of
professional relationship with the institution contemplated by the physician-patient privilege statute. Id. at 776. 49
N.Y.S.2d at 918. This reasoning is questionable, but, more importntly, the applicability ofa privilege statute should
not be conclusive with respect to liability for a disclosure outside the couroom. See infra notes 106- 1 0 and

accompanying text.
Compare Bazemore v. Savannah HospitaL. 171 Ga. 257. 155 S.E. 194 (930), in which a hospital permtted a

newspaper to photograph a baby born with a rare deformty. The cour denied a motion to dismiss on the ground that
a cause of action for invasion of the parents' privacy was made out, the baby having died. The cour did not discuss
the plaintiffs allegations of "breach of confidence and trst reposed in the Savanah HospitaL." Id. at 258, 155 S.E.
at 195.

rFN261. Goldberg v. American Home Assurance Co.. 80 AD.2d 409. 412-13. 439 N.Y.S.2d 2. 5 (981) (periodic
reportg of progress of case to codefendant insurance company which paid for lawyer, but which had adverse

interest in related matter; held, that the communication in question did not breach the attorney-client relationship);
Zimmerman v. Kallmopou10u. 56 Misc. 2d 828.831. 290 N.Y.S.2d 270.274 (Civ.Ct. '1967) (in lawyer's suit for
fees, counterclaim for breach of attorney-client relationship rejected as conc1usory where no factual support is
shown); Lott v. Ayres. 611 S.W.2d 473, 474-75 (Tex.Civ.App. 1980) (lawyer who had represented wife alone in
divorce suit against plaintiff husband after representing both in previous damage suit; held, no specific confidential
information alleged and breach cannot be presumed where there is not a substantial relationship between the two
suits). An action for damages against an attorney for breach of the lawyer-client relationship has been recogned in
dictum. Richardson v. Hamilton Int'l Com.. 333 F.Supp. 1049, 1055 (E.D.Pa. 1971) ("If (attorney-litigant) should,
whether intentionally or otherwse, durg the course of that litigation reveal an attorney-client confidence reposed
in him, such might be cause for separate disciplinar action or possible action for damages by the former client. . .
."); Bea1 v. Mars Lasen Ranch Corp.. 99 Idaho 662, 667-68, 586 P.2d 1378, 1383-84 (1978) ("The relationship of
client and attorney is one of trt (and) . . . utmost good faith. . . .(F)or a breach or violation of (the concomitant

professional duties), the client may hold the attorney liable or accountable;" held, no breach where attorney
representing both buyer and seller merely drafted contract containig terms already agreed upon). The issue of
breach of confidential relationship is more likely to come up in disciplinar proceedings, e.g., State ex reL. Okla. Bar
Ass'n v. Har1ton, 41 Okla. B.AJ. 1103 (1970) (attorney-landlord uses information given to him withi attorney-
client relationship to theaten and sue tenant for propert damage to tenant's aparent; attorney had represented
tenant in a related suit against a thd person for personal injur and in an attempt to collect from the thd par for
that propert daage), and in motions to disqualify opposing counsel, e.g., Westinghouse Elec. Corp. v. Gulf Oil

Corp., 588 F.2d 221.223-29 (7th Cir.1978).

~. For an unsuccessful attempt to claim tortous breach of confidence in a business relationship, see Wilson-

Rich v. Don Aux Assoc..524 F.Supp. 1226~ 1233-34 (S.D.N.Y. 1981). The president and 50% owner of a close
corporation sued a management consulting fi for sending copies of a diagnostic study critical of his management
capabilties to other shareholders. The president claimed a confdential relationship with the consulting fi, which
he had hied. The cour havig already rejected breach of contract and intentional interference with contract
theories, rejected the claim on the ground that there was no confdential relationship; the president was merely
actig for the corporation in hirg the fi and the other shareholders were thus entitled to know the results of the

study. In an intrguing footnote, however, the cour indicated in dictu that a "tenable arguent" might be made that
a confdential relationship existed between the corporation and the consultig fi with respect to outsiders. Id. at
1234 n.16.
The British have gone so far as to find an actionable duty of confidentiality between husband and wife, Argyll v.

Argyll, (1967)1 Ch. 302 (husband, after divorce, feeds information to press about wife's past), and among cabinet
misters, Attorney-General v. Jonathan Cape Ltd., (1976)1 Q.B. 752 (British cabinet member's memoirs include

details of confidential cabinet discussions; injunction denied because of passage of time and absence of a showig
that the public interest required that publication be restrained).
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rFN281. See, e.g., City of San Francisco v. Superior Cour, 37 Cat 2d 227.235.231 P.2d 26. 30 (951) (1I(U)nless
the client knows that his lawyer canot be compelled to reveal what is told him, the client will suppress what he
think to be unfavorable facts.'" (quoting Morgan, Foreword, AL.1. Code of Evidence 25-26 (1942)); Holm v.
Superior Cour. 42 Cat 2d 500. 510.267 P.2d 1025, 1031 (954) (Traynor, J., concurg and dissenting) ("The
priary object of the attorney-client privilege is to encourage the client to make a full disclosure of all the facts to
his attorney."). See supra note 3.

~. A seemingly inocuous or limted disclosure may neverteless injure the wronged par directly because of
the special significance that the part attches to the information or because of the paricular audience. Furermore,
even if the disclosure is inocuous, the wronged par may well fear futue disclosures of more damaging
information.

rFN301. Compare Doe v. Roe, 93 Misc. 2d 201. 400 N.Y.S.2d 668 (SuP.Ct. 1977), discussed supra notes 8 & 9 and
accompanying text, with Berr v. Moench. 8 Uta 2d 191. 331 P.2d 814 (958), discussed supra notes 10 & 11 and
accompanyig text.

(FN3 11
For more than three centues it has now been recogned as a fundamental maxim that the public. . . has a right

to every man's evidence. When we come to examine the varous claims of exemption, we sta with the primar

assumption that there is a general duty to give what testimony one is capable of giving and that any exemptions
which may exist are distinctly exceptional, being so many derogations from a positive general rule.
8 Wigmore on Evidence § 2192, at 70 (McNaughton rev. 1961) (footnote omitted).
All four of the followig elements must be present to create a testimonial privilege: (1) the communcation must

"originate in a confidence"; (2) confdentiality "must be essential to the full and satisfactory maintenance of the
relation"; (3) the relation "must be one which in the opinon of the community ought to be sedulously fostered"; and
(4) the injur from disclosure "must be greater than the benefit thereby gained for the correct disposal oflitigation."
Id. § 2285 (emphasis in original; footnote omitted).

rFN321 The denial of a testimonial privilege does not necessarly mean society has no interest in fostering the
relationship, but may mean only that ths interest is outweighed by the demands of judicial admstration.

rFN33l. See, e.g., In re Pittburgh Action Against Rape. 428 A2d 126 (Fa. 1981) (denyig absolute privilege for
statements made by rape victim of counseling center).

rFN36l. See, e.g., Freedom of Inormation Act, 5 US.C. § 552(b)(4), (6) (976) (exempting trade secrets and
personal information from FOIA's access provision). But cf. Morrs v. Danna. 411 F.Supp. 1300 ro.Min. 1976)
("go-go" dancer caught by welfare deparent's antifraud unit sues county welfare offcials for releasing
confidential information from his fie to newspaper; cour refuses to read privacy tort into constitution and denies a
federal statutory cause of action; no state law claim raised, presumably because federal cour lacked subject matter
jursdiction).

IFN371. 93 Misc. 2d 201. 400 N.Y.S.2d 668 (SuP.Ct. 1977).

IlNJ.H 83 Idaho 578. 367 P .2d 284 0961 ).

Il. 67 Misc. 2d 248,324 N.Y.S.2d 222 (Dist.Ct. 1971).

rFN401. Id. at 253. 324 N.Y.S.2d at 228.
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rFN411 Restatement (Second) of Contracts § 21c & ilustration 5 (1981).

Ths deference is probably appropriate in the area of personal and family relationships. While some of the
individual interests may be the same in a genuine personal confidential relationship--for example, between a nephew
and an aunt--the societal interests are equivocaL. First, there is a competing individual interest in a zone of privacy
withn which an individual should be free to choose how to conduct his or her personal relations without
governent intederence. Secondly, even if societal interferences were permtted, no general statement can be made
about whether enforcement of the confidence would be beneficial to society. There are times when a personal
confdence is best broken; for example, to mediate a misunderstading between feuding family members or frends.
Ths is not an area where a cour can make reasoned decisions. Intuition plays a big role. Unfair results by second-

guessing would be common. The likely outcome would be to discourage personal confidences altogether. See infra
notes 169-70 and accompanyig text.

rFN42). See infra text accompanying notes 115-18.

rFN43 1. E.g., Clayman v. Bernstein. 38 Pa.D. & C. 543 (940). Most of the cases cited discuss more than one
theory, and either rely on multiple bases ofliabilty, e.g., Home v. Patton. 291 Ala. 701. 287 So. 2d 824 (973), or
fail to indicate which of the bases discussed is relied upon, e.g., Hammonds v. Aetna Casualty & Surety Co.. 243
F.Supp. 793 (N.D. Ohio 1965).

rFN441. E.g., Hammonds v. Aetna Casualty & Surety Co., 243 F.Supp. 793. 801 (N.D.Ohio 1965) ("As an implied
condition of . . . contract, ths Cour is of the opinion that the doctor warrants that any confdential information
gained through the relationship will not be released without the patient's permssion. "); Milohnch v. First Nat'l
Ban. 224 So. 2d 759 (F1a.Dist.Ct.App. 1969) (implied term of ban deposit contract); Douglas v. Stokes. 149 Ky.
506, 149 S.W. 849(912) (breach of implied term in photographer-customer contract).

rFN451. Cour have relied on thee different kinds of statues: testimonial privilege statutes, e.g., Schaffer v. Spicer,
88 S.D. 36, 38, 215 N.W.2d 134. 136 (974) (mother's psychiatrst gave father's attorney in child custody case
affdavit as to her mental condition); Berr v. Moench. 8 Utah 2d 191. 196.331 P.2d 814; 817(958) (cause of
action is flp side of testionial privilege); licensing statutes, e.g., Simonsen v. Swenson, 104 Neb. 224. 227, 177
N.W. 831. 832 (920) (implied cause of action in licensing statute, which provides for revocation of license for
unprofessional conduct defied to include betrayal of secret); and anti-disclosure statutes, e.g., Muner v. Blaisdell,
183 Misc. 773, 775-76, 49 N.Y.S.2d 915, 917-18 (Sup.Ct. 1944), affd mem., 269 AD. 970, 58 NY.S.2d 359 (945)
(statute barrg disclosure of the records of patients in mental institutions).

~. E.g., Peterson v. Idaho First Nat'l Ban, 83 Idaho 578, 587-88. 367 P.2d 284, 289-90 (961) (reviews

sources of public policy to fid duty, arguably in tort; but pricipal reliance on implied contract); MacDonald v.
Clinger, 84 AD.2d 482, 446 N.Y.S.2d 801 (982) (tort duty arising out of but independent from the physician-
patient contract, breach of which is tortous); Doe v. Roe, 93 Misc. 2d 201. 208-13. 400 N.Y.S.2d 668, 673-77
(Sup.Ct. 1977) (strong public policy as reflected in varous statuory sources, Hippocratic Oath, and ethcal canons;
no need to label the wrong).

Some early cases also speak of breach of fiduciary duty. The word "fiduciary" does not appear to be used in a
special or techncal sense, but merely as another way of expressing the same idea as breach of confidence. E.g.,
Alexander v. Knght, 25 Pa.D. & C.2d 649 (961), affd 197 Pa.Super. 79. 177 A2d 142. 146 (962) ("(M)embers
of a profession, especially the medical profession, stad in a confdential or fiduciar capacity as to their patients.").
Cour have also used the phrase "breach of confidence or trst," apparently intending to express a single concept.
E.g., C1avman v. Bernstein, 38 Pa.D. & C. 543, 549 (940); Bazemore v. Savannah HospitaL. 171 Ga. 257. 258. 155
S.E. 194, 195 (930) (cour's statement of plaintiffs complaint; unclear whether cour is quotig or paraphrasing).

rFN471 E.g., Bazemore v. Savannah HospitaL. 171 Ga. 257, 155 S.E. 194 (930) (hospital permts publication of

pictue of deformed baby by press). Cf, Berr v. Moench, 8 Utah 2d 191. 196, 331 P.2d 814, 817 (958)
(psychiatrst communcates information to parents of patient's prospective spouse; defamation relied on to extent
information was false).

~. E.g., Milohnch v. First Nat'l Ban 224 So. 2d 759 (F1a.Dist.Ct.App. 1969) (majority opinion); Douglas v.

Stokes, 149 Ky. 506, 149 S.W. 849(912); Muner v. Blaisdell, 183 Misc. 773,49 N.Y.S.2d 915 (SuP.Ct. 1944),
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afld mem., 269 AD. 970. 58 N.Y.S.2d 359(945). The search for sources of public policy is nicely ilustrated in
Doe v. Roe. 93 Misc. 2d 201. 208. 212-13. 400 N.Y.S.2d 668.673.676 (Sup.Ct. 1977) (focuses on privilege statute,
licensing and disciplinar statute, and other statutes and regulations prohibiting disclosures by physicians).

~. 291 Ala. 701. 287 So. 2d 824 (973). Compare Hamonds v. Aetna Casualty & Surety Co.. 243 F.Supp.

793 (N.D. Ohio 1965), which lacks the clarity of Home, but which ru through every conceivable basis of liabilty
without being clear about which one(s) it fially relies on.

~. The common law right of privacy was fist proposed in 1890, Warren & Brandeis, The Right to Privacy, 4
Har.L.Rev. 193 (1890), and fist recognzed by a cour in 1905, Pavesich v. New England Life Ins. Co.. 122 Ga.

190.50 S.E. 68 (1905). See infra note 127 and accompanyig text. Almost all states recognze the common law right
of privacy today. See W. Prosser, Handbook of the Law of Tort 804 (4th ed. 1971).

(FN511. See Restatement (Second) of Tort S S 652B-652E (977).

rFN521. Each of the branches of invasion of privacy could provide a cause of action in an appropriate case where the
facts, if not the reasonig of the cour, make out a breach of confidence, assuming, of course, that common law
privacy is recogned by the jursdiction of applicable law: intrsion, e.g., Clayman v. Bernstein. 38 Pa. D. & C. 543

(1940) (physician photographs facial disfigurement of patient without consent); appropriation, e.g., Feenev v.
Young. 191 AD. 501. 181 NY.S. 481 (920) (exhbition of film footage of caesarean operation in public theater;
patient conse)1ted to fim for medical science use only); publicity, e.g., Doe v. Roe. 93 Misc. 2d 201. 400 N.Y.S.2d
668 (SuP.Ct. 1977) (psychiatrst publishes intimate secrets of identifiable patient); false light, e.g., Felis v.
Greenberg. 51 Misc. 2d 441. 273 N.Y.S.2d 288(966) (physician submits false information as to patient's condition
to inurance company causing loss of benefits on grounds of misrepresentation by patient to inurance company).

rFN531. The Restatement (Second) describes the tort in ths way:
One who gives publicity to a matter concerng the private life of another is subject to liabilty to the other for

invasion of his privacy, if the matter publicized is of a kid that
(a) would be higWy offensive to a reasonable person, and
(b) is not oflegitimate concern to the public.

Restatement (Second) of Tort § 652D (1977). Ths branch of invasion of privacy is the closest to a pure breach of
confdence case--i.e., one in which personal information is disclosed to thd parties in violation of a confdence and
no photographs, physical intrsions, or false inuendos are involved. It is often considered in the alternative with
breach of confdence. See, e.g., Home v. Patton, 291 Ala. 701. 287 So. 2d 824 (973) (physician discloses
information to patient's employer); Peterson v. Idao First Nat'l Ban, 83 Idaho 578. 367 P.2d 284 (961) (ban
gives information about depositor to employer, but privacy claim rejected for failure to allege publicity); Doe v.
Roe. 42 AD.2d 559. 345 N.Y.S.2d 560 (per curam) (granting preliminar injunction against psychiatrst's
publication of patient's confidences), afld, 33 N.Y.2d 902. 307 N.E.2d 823 (973), cert. dismissed, 420 U.S. 307
(975).

rFN54). Prosser, Privacy, 48 Calif.L.Rev. 383, 398 (1960). Professor B10ustein challenges ths view, arguing that

one interest underlies all four tyes of privacy cases--an individual's dignty, integrty, and self-esteem. Bloustein,

Privacy as an Aspect of Human Dignty: An Answer to Dean Prosser, 39 N.Y.U.L.Rev. 962 (1964). Professor
Bloustein fuer maintains that the same interest is injured by a wide range of conduct, both with and without
Prosser's categories--e.g., intrsion on childbir, indecent contact, false imprisonment, or use of one's pictue. Id. at
1003. Whchever position one fids persuasive, the fudamental interest posited becomes in practice a general
interest in living life without unreasonable publication by anyone else of matters related to one's private affairs.

rFN55l. Restatement (Second) of Tort § 652D (1977).

~. Id. comment a. The comment assert that the embarassing information must be communcated in a manner

that is "substatially certin to become one of public knowledge." Id. See Prosser, supra note 54, at 393-94. There is
no liabilty, for example, where a creditor contacts an employer to seek help in collecting a debt from one of the
latter's employees, e.g., Household Finance Com. v. Bridge. 252 Md. 531. 250 A2d 878 (969). But there is
liability if that same creditor puts a sign in his window. Brents v. Morgan. 221 Ky. 765.299 S.W. 967 (927), The
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Restatement (Second) indicates, "It remains to be seen whether a disclosure not equivalent to the giving of publicity
will be actionable when the obtaing of the information was not tortious in character." Restatement (Second) of

Tort § 652D comment a (1977). Professor Hil disputes ths point, maintaining that the publicity requirement is not
supported by the cases. "Prosser's view that disclosure of a pnvate fact is not actionable uness made in a public
maner was based on authonties involving the use or abuse of a pnvi1ege, and not pertent at all to the proposition
for which he cited them." Hil, Defamation and Pnvacy under the First Amendment, 76 Co1um.L.Rev. 1205, 1287
(1976). This is obviously an important debate since the greatest injur may often occur when damaging information
comes to the attention of only one person, such as an employer, or to the attention of a small group, such as one's
neighbors. For a case that dismissed a pnvacy claim for failure to allege publicity, see Peterson v. Idao First Nat'l
Ban 83 Idaho 578, 367 P.2d 284 (1961) (but fiding the allegations would support breach of implied contractual
confidentiality). For a case suggesting that a "smaller public" may be sufficient, see Beaumont v. Brown 401 Mich.
80, 257 N.W.2d 522 (1977) (employer sends letter to Ary Reserve makig unpnvileged statements about

employee's fitness; publication to Ary offcials and clerks who see letter may be adequate publicity).

rFN571. Restatement (Second) of Tort § 652D comment c (1977).

rFN581. Id. comment d. This requirement was developed at common law but was raised to the constitutiona11evel in
Cox Broadcasting Corp. v. Cohn, 420 U.S. 469, 495 (1975) (rape victim's name aired on TV news; held, the fist
and foureenth amendments prevent a state from imposing civil liabilty on the press for reporting trthl

information contained in offcial cour records open to public inspection). Ths case is cnticized in Hil, supra note
56, at 1255.
The constitutionality of this branch of pnvacy is a senous question. The Supreme Cour in Cox Broadcasting did

not reach and has yet to rule on the question whether liability can ever be imposed for publication of tre statements
of fact. See Restatement (Second) of Tort, Special Note on Relation of § 652D to the First Amendment to the
Constitution (1977). It seems that the dual requirements that the matter publicized be shockig and of no legitimate
public concern go a long way toward satisfying the fist amendment requirements. In the meantie, cours have
entertined Claims under ths theory ofliability. See Virgil v. Time, Inc.. 527 F.2d 1122 (9th Cir.1975), cert. denied,
425 U.S. 998 (1976) (thorough consideration of fist amendment issues). See generally Hil, supra note 56, at 1262-
69.

rFN591, See generally Professor Hill's treatment of confidential relationships in the context of pnvacy and the fist
amendment, in Hil, supra note 56, at 1291-99.

rFN601. Restatement (Second) of Tort § 652D (1977).

~. Hamonds v. Aetna Casualty & Surety Co.. 243 F.Supp. 793, 802 (N.D. Ohio 1965). For a discussion of
how even inocuous disclosures may invade confidentiality interests, see supra note 29 and accompanying text.

rm. See supra note 28 and accompanying text. It is not clear from the case law whether the fact of a broken
confidence should be weighed in determinng the offensiveness of the matter published. For example, a statement
that A consistently loses money in the stock market probably would not be considered highy offensive, though its
publication to A's frends and colleagues might embarass him. On the other hand, a reasonable person might well
consider it highy offensive for A's bank to reveal ths fact. If, as at least one commentator has suggested, a breach of
confidence is one more "datu" to be weighed in deciding the offensiveness of a public disclosure, see Hil, supra
note 56, at 1292-93 & n.417, the bank could be sued in pnvacy. If not, however, pnvacy law would provide only
limted protection to A's legitimate interest in having his ban keep silent about his pnvate matters. Professor Hil
argues that obligations of confidence should not be enforceable as such; rather, recovery for disclosures should be
left to the law of pnvacy with the fact of a broken confidence weighed in determg offensiveness. Id. The
extensive comments to the Restatement (Second) section on unwanted publicity contain np suggestion or hit that
breaches of confidence should be weighed in determning offensiveness. See Restatement (Second) of Tort § 652D
comments a-h (1977).
The fact of a broken confidence does not appear to bear on plaintiffs pure interest in avoiding publicity. The

classic case to allow a claim for unwanted publicity is Melvin v. Reid, 112 Ca1.App. 285, 297 P. 91 (1931), in which
a movie displayed to the world, including unsusecting neighbors, the past life of a reformed prostitute who had
become a respectable housewife. Much of the information in the mm was a matter of public record since the
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plaintiff had been acquitted in a spectacular murder tral eight years before. Would the housewife's privacy have
been invaded more, however, if the source of the movie producer's information had been her psychiatrst rather than
independent research? One's sense of outrage would probably be greater, but the increased outrage would result
from the injur to the housewife's interest in having her psychiatrst honor his obligation of secrecy, not from any

greater injur to her interest in freedoßt from embarassing publicity. This point becomes more apparent if one
agrees with Prosser's contention that the primar interest invaded by unwanted publicity is reputation, see supra note
56. For now, if the Restatement (Second), with its focus on the "matter publicized," accurately reflects authority, the
presence of a broken confidence seems to have no relevance in a privacy action.

fl. The dispute as to the existence of this requirement is discussed supra note 56.

rFN641. In Beaumont v. Brown. 401 Mich. 80, 257 N.W.2d 522 (1977), for example, the cour found a question for
the jury in whether a letter from plaintiffs employer to the Ary Reserve should be considered to have received
adequate publicity because it passed though the hands of various Ary offcials and clerks and because it was
included in the transcript of the plaintiffs civil servce hearing, which the plaintiff claimed was a public record. The
cour suggested that a smaller public, such as one's neighbors, could support a claim. Id. at 99-100, 105.257 N.W.2d
at 528-29. Apparently ths is a miority viewpoint. The comments to the Restatement (Second) indicate that such a
smaller public is not yet generally accepted. Restatement (Second) of Tort § 652D comment a (1977). Notification
to one's employer, for example, is not by itself considered adequate publicity. E.g., Peterson v. Idaho First Nat'l
Ban 83 Idaho 578. 367 P.2d 284. 288 (1961) (letter from ban to employer; privacy count rejected for failure to
allege publicity). Note that the cour indirectly suggests that the ban may have been privileged in its disclosure with
respect to a privacy claim, citing a case where a creditor contacted his debtor's employer. Id. This suggestion is

debatable since the ban here does not have the same self-interest as an unpaid creditor. The hit that an employer's
interest in the ability and reputation of its employees might make out a privilege for the ban as to a privacy claim is
dubious, as it would permt anyone to disclose to an employer vially any private fact that might indirectly bear
upon an employer's abilty or reputation. Little would be left of the right of privacy, as the more extreme the content
of the disclosure, the more likely the employer would be interested in learg of it in case it should become public
and brig unwanted publicity by association to the employer. Compare Professor Hil's contention, discussed supra
note 56, that the publicity requirement is a misreading of privilege cases.

~. See, e.g., MacDonald v. Clinger. 84 A.D.2d 482. 446 N.Y.S.2d 801 (982). The court indicated that a

psychiatrst enjoys no automatic privilege to coinuncate matter leared in confidence to a patient's spouse. The

patient may well be seeking psychiatrc help to resolve a marital problem. The cour disputed the sweeping privilege
to reveal a patient's illness to a spouse or prospective spouse recogned in Cur v. Corn, 52 Misc. 2d 1035.277
N.Y.S.2d 470 (Sup.Ct. 1966). See MacDonald. 84 A.D.2d at 487-88. 446 N.Y.S.2d at 805.

~. E.g., Hamonds v. Aetna Casualty & Surety Co" 243 F.Supp. 793 (N.D. Ohio 1965) (inducing doctor to
breach confidence); Aner v. Brodntz. 98 Misc. 2d 148. 413 N.Y.S.2d 582 (Sup.Ct. 1979) (private intervew
outside of formal discovery between doctor and inurance investigator in malpractice action).

rFN67l. In Peterson v. Idaho First Nat'l Ban. 83 Idaho 578. 585. 367 P.2d 284. 288 (1961), where plaintiffs bank
supplied inormation about his financial problems to his employer, the cour dismissed a privacy count for failure to
allege publicity.

rFN681. See Restatement (Second) of Tort § 652D comment d (1977).

rFN69l. 420 U.S. 469 (975).

rFN701. See Restatement (Second) of Tort § 652D comments d-i (1977).

rEIU 113 F.2d 806 (2d Cir.1940). The case is discussed in Prosser, supra note 54, at 397, and in Hil, supra note
56, at 1258-59.

Il. 113 F.2d at 807-08. There is some question as to whether the matter publicized should have been deemed
highly offensive. The cour appears to have felt that the exposure of the intimate details of the plaintiffs life was
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highly offensive, and that the case therefore turned on the newswortess of the artcle. Given the circumstances
and the glarg exposure afforded plaintiff despite his obsession with obscurty, it would appear that the publicity
was as outrageous as that in Melvin v. Reid. 112 Cal.App. 285. 297 P. 91 (1931) (briging to light the past life ofa
quiet housewife). Prosser, however, taes a different view of the case, interpretig it to rest on the ground that

nothg in the aricle would be objectionable to a normal person. Prosser, supra note 54, at 397.

rFN73 1. 113 F.2d at 807-08.

rFN741. See Restatement (Second) of Tort § 652D comments d-k (1977).

rFN751. Id. comments e- f.

rFN761. Id. at comment f. E.g., Jones v. Herald Post Co.. 230 Ky. 227. 18 S.W.2d 972 (1929) (husband murdered
before wife's eyes).

rFN771. Restatement (Second) of Tort § 652D comment h (1977).

rFN781.
The line is to be drawn when the publicity ceases to be the giving of information to which the public is entitled,

and becomes a morbid and sensational pryg into private lives for its own sake, with which a reasonable member of
the public, with decent standards, would say that he had no concern. The limitations, in other words, are those of
common decency, having due regard to the freedom of the press and its reasonable leeway to choose what it will tell
the public, but also due regard to the feelings of the individual and the har that wil be done to hi by the
exposure. Some reasonable proportion is also to be maintained between the event or activity that makes the
individual a public figure and the private facts to which publicity is given.
Id.

rFN791. The rationale for the public figue doctre in privacy law is that volunta public figues have chosen to be
in the limelight and involuntary public figures are subject to the legitimate "curosity of the public as to its heroes,
leaders, vilains and victims." Id. § 652D comments e-f; Prosser, supra note 54, at 411. These rationales do not
apply to breach of confidence. Public figues may have waived their right to obscurty or events may have waived it
for them, but they have not waived their right to be secure in their confidential relationships.
Whether a public or a private figue is involved, however, the existence of a confidential relationship canot

impose an impregnable veil of secrecy. There will be privileges to breach the confdence in appropriate cases. See
infra notes 174-214 and accompanying text.

rFN801. See, e.g., Hamonds v. Aetna casuaity & Surety Co.. 243 F.Supp. 793 (N.D. Ohio 1965); Peterson v.
Idaho First Nat1 Ban. 83 Idaho 578. 367 P.2d 284 (1961 ); Doe v. Roe. 93 Misc. 2d 201. 400 N.Y.S.2d 668 (Sup.Ct.

1977).

.l. Implied-in-fact contract should be distinguished from implied-in-1aw contract. The latter is invoked to

constrct mutual engagements when, because the paries did not deal with each other, or for some other reason, no
actual contract exists. It is usually used to remedy unjust enrchment and does not playa role when a pre-existig
confdential relationship is present and the remedy sought is compensation for reputation, hur feelings, and the like.
See E. Farswort, Contracts 98-100 & n.3, 142 n.2 (1982). See also 3 M. Nimer, supra note 7, § 16.03
(discussing implied-in-fact and implied-in-1aw contract in breach-of-confidence cases involvig literar works).

.i. See, e.g., Horne v. Patton. 291 Ala. 701. 706-08. 287 So. 2d 824.827-29 (1973) (physician); Doe v. Roe. 93

Misc. 2d 201. 208-10, 400 N.Y.S.2d 668.673-74. (SuP.Ct. 1977) (psychiatrst).

IE.
The fudamental difference between tort and contract lies in the natue of the interests protected. Tort actions are

created to protect the interest in freedom from varous kinds of har. The duties of conduct which give rise to them
are imposed by the law, and are based primarly upon social policy, and not necessarly upon the will or intention of
the partes. . . . Contract actions are created to protect the interest in havig promises pedormed. Contract
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obligations are imposed because of conduct of the paries manifesting consent, and are owed only to the specific
individuals named in the contract.
W. Prosser, supra note 50, at 613 (footnote omitted).

rFN84l. See, e.g., MacDonald v. Clinger. 84 AD.2d 482. 446 N.Y.S.2d 801 (1982), quoted infra text
accompanying note 116.

rFN851. 215 Tenn. 651. 389 S.W.2d 249 (1965).

~. The cour's findig of no duty was probably wrong; the case is criticized in Horne v. Patton. 291 Ala. 701.
708. 287 So. 2d 824. 829 (1973). The cour did mention at the end of its opinon that even if liabilty were found,
there could be no damages since the contents of the letter would have been discoverable in a suit by plaintiff against
the store. A much strcter attitude toward extrajudicial conferences between claimants' doctors and insUrance

companies is reflected in Hammonds v. Aetna Casualty & Surety Co.. 243 F.Supp. 793. 798-800.804 (N.D. Ohio
1965). The Quarles result could probably be reached on sounder reasonig by arguing that the plaintiff impliedly
waived her right to confidentai1ity with respect to the store by accepting free treatment from the store's doctor.

rFN87). E. Farswort, Contracts 839-41 (1982).

rFN881. 9 Ex. 341, 156 Eng.Rep. 145 (1854).

rFN891. rd. at 354, 156 Eng.Rep. at 151.

rFN901. "(T)he damages recoverable for a breach of. . . contract duty are limited to those reasonably withn the
contemplation of the defendant when the contract was made, while in a tort action a much broader measure of
damages is applied." W. Prosser, supra note 50, at 613 (footnotes omitted).

rFN9ll MacDonald v. Clinger. 84 AD.2d 482. 486. 446 N.Y.S.2d 80L 804 (1982),

~. Restatement (Second) of Contracts & 353 (1981).

rFN931. rd. (emphasis added). Exceptions include the familar botched-funeral and ejection-from-in examples, but

there does not seem to be any trend toward expanding the exceptions beyond the historical ones.

Il. See, e.g., Clayman v. Bernstein. 38 Pa. D. & C. 543 (1940) (before and after pictues of wife's face;
daages awarded on basis of contract between husband and doctor).

rFN95l. Restatement (Second) of Contracts & 355 (1981).

. rFN96l- 93 Misc. 2d 201. 400 N.Y.S.2d 668 (Sup.Ct. 1977),

IFN971. rd. at 216-18. 400 N.Y.S.2d at 679.

rFN981. See W. Prosser, supra note 50, at 620.

rFN991. 224 So. 2d 759 (F1a.Dist.Ct.App. 1969) (pearson, J., concurg specially).

1F100L. See, e.g., Doe v. Roe. 93 Misc. 2d201. 208-10.400 N.Y.S.2d 668.673-75 (SuP.Ct. 1977).

1F10ll See, e.g., Abelson's rnc. v. New Jersev State Bd. of Optometrsts. 5 N.J. 412. 425. 75 A2d 867. 873
(1950) (aggreved part-- dentist or patient--given express private cause of action for unauthorized use or disclosure
of information in patient records).

rFN1021. See, e.g., Alaska Stat. & 06.05.175(a). (c) (1981) (failure of ban to maintain confidentiality of ban
records subjects it to disciplinar action); N.Y.Educ. Law & 6509(9) (McKiey Supp.1981-1982). and Rules of the
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Board of Regents, N.Y.Admin. Code tit. VII. S 29.1(b)(8) (1979) (together providing that a physician's
professional misconduct includes breach of patient confidence).

rFN1031. In Peterson v. Idaho First Nat1 Ban. 83 Idaho 578. 583. 367 P.2d 284. 286-87 (1960, there was no
statute prohibitig ban disclosures, so the cour could not imply a statutory cause of action. It did, however, cite an
analogous statute prohibiting employees of the state fiance deparent from revealing simlar information. Id. at

588.367 P.2d at 290.

rFNI041. In Doe v. Roe. 93 Misc. 2d 201. 215-16. 400 N.Y.S.2d 668, 678 (Sup.Ct. 1977) (husband), and
Hammonds v. Aetna Casualty & Surety Co.. 243 F.Suop. 793. 802-03 (N.D.Ohio 1965) (inurance company), the
cour were faced with a codefendant not covered by the statutes directed to the pricipal defendant.

rFN1051. Cf. Restatement (Second) of Tort S 874A (1977) (tort liability for violation oflegis1ative prohibition).

rFN1061. 291 Ala. 701. 287 So. 2d 824 (1973).

rFN1071. Id. at 707.287 So. 2d at 828. See also Simonsen v. Swenson. 104 Neb. 224. 227-28, 177 N.W. 831. 832
(1920).

rFNI081. Quarles v. Sutherland, 215 Tenn. 651. 389 S.W.2d 249 (1965), characterized the claim as an attempt to
imply a private cause of action in a nonexistent evidentiar rule, pointig out that Tennessee does not recognze the
doctor-patient privilege. However, the court did not seem to appreciate that different values are at play in the
extrajudicial context. .

. rFN1091. See, e.g., 2 Wigmore, Evidence § 601, at 856-58 (Chadbour rev. 1979) (testionial disqualification of
spouse; Wigmore criticizes prevention-of-peIjur policy); 8 Wigmore, Evidence § 2334 (McNaughton rev. 1961)
(same).

rFNI101. For example, there is no baner-client testimonial privilege, Rosenblatt v. Northwest Ailines. 54 F.R.D.
21. 22 (S.D.N.Y. 1970, but there is an action for breach of confdence by baners outside of cour, e.g., Peterson v.
Idao First Nat1 Ban. 83 Idaho 578. 367 P .2d 284 (1961 ).

fF1111. 44 Md.App. 335.408 A2d 758 (Ct.Soec.Apo. 1979).

rFNl121. Id. at 347.408 A2d at 766. See supra notes 87-91 and accompanyig text.

(F1131. 93 Misc. 2d 201. 216. 400 N.Y.S.2d 668.678 (Sup.Ct. 1977).

rFNl141. Hamonds v. Aetna Casualty & Surety Co.. 243 F.Supp. 793. 802- 03 (N.D.Ohio 1965), also found a
thd par liable for breach of contract. Unlike the Doe cour, ths cour at least addressed the theoretical problem. It

drew a shaky analogy between the physician-patient relationship. and that of a fiancial trst, following the trst rule

that a thd par who induces, paricipates in, or knowigly accepts benefits from a breach of trst is directly liable
in damages to the aggrieved par. A theory that the thd par was a joint torteasor, however, would have been

more plausible. See W. Prosser, supra note 50, at 293-97.

fFNI15). 84 AD.2d 482.446 N.Y.S.2d 801 (982).

fF1161. Id. at 486.446 N.Y.S.2d at 804.

rFNll71 291 Ala. 701. 287 So. 2d 824 (973).

fFl181. The cour which looked to varous sources of public policy, including a licensing statute, the Hippocratic
Oath, and the AM.A Priciples of Medical Ethics § 9 (1957), reasoned that there is no countervailing societal
interest in giving physicians freedom to gossip about their patients, and formulated a common law cause of action.
291 Ala. at 708-09.287 So. 2d at 829-30. The cour treated all thee counts as matters offirst impression in the state.
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Id. at 706.709. 710. 287 So. 2d at 827.830.831.
The Georgia Supreme Cour as early as 1930 held a hospital liable for what plaintiff alleged to be "violations of the

confdence and trst" reposed in it, but was vague as to its precise meang. Bazemore v. Savanah HospitaL. 171
Ga. 257. 258. 155 S.E. 194. 195 (1930), This case did not involve either the physician-patient relationship or a
contract. Recovery was in tort. The cour, however, did not simply rely on the right of privacy already recogned by
Georgia in Pavesich v. New England Life Ins. Co.. 122 Ga. 190. 50 S.B. 68 (1905), probably because the hospital,
although permtting a newspaper photographer to tae a pictue of a deformed baby without the parent's consent, did
not itself take or distrbute the photograph. Compare Collin v. Howard. 156 F.Supp. 322 (S.D.Ga. 1957), in which
the cour denied a railroad engineer's claim against a hospital for releasing the results of a blood alcohol test to his
employer. The reasoning of the case would seem to be inconsistent with the Georgia Supreme Cour precedent in
Bazemore, although the result could be reached either on a waiver theory (the engineer implicitly agreed to permt
testing for drenness as a condition of employment) or on a public-safety privilege theory. See infra notes 188-89
and accompanyig text.

rFNl19l 8 Uta 2d 191. 196,331 P.2d 814. 817 (1958).

rFN120). 67 Misc. 2d 248.324 N.Y.S.2d 222 (Dist.Ct.971).

rFN1211. Id. at 249-50.253-54.324 N.Y.S.2d 223-24.227-28.

rFN1221. 93 Misc. 2d 201. 213. 400 N.Y.S.2d 668.677 (Sup.Ct. 1977),

rFN1231. 243 F.SuPtl. 793. 802 (N.D. Ohio 1965).

rFN1241. 83 Idaho 578. 367 P.2d 284 (1961).

rFN1251. Id. at 588. 367 P.2d at 290.

rFN1261. Id. at 582.367 P.2d at 286.

rF1271. The emergence of a breach of confidence tort has an earlier parallel in the development of the common
law action for invasion of privacy. Samuel D. Waren and Louis D. Brandeis in their famous arcle, The Right to
Privacy, 4 Harv.L.Rev. 193 (1890), synthesized a line of cases in which unwanted public exposure of private matters
had been remedied by resort to the law of propert, implied contract, and, ironically, breach of confidence or trst,
and expressed the opinon that the cour in fact were recognizing a more general right of privacy under the guise of
mere fictions. Id. at 198- 213.
Cases cited in the article include Woolsey v. Judd. 11 How.Pr. 49 (N.Y.Super.Ct. 1855) (publication of private

lettrs--propert); Abernethy v. Hutchison, 26 Rev.Rep. 237 (Ch. 1825) (surgeon's 1ectues--breach of confidence);

Price Albert v. Strange, 41 Eng.Rep. 1171 (Ch. 1849) (exhbition of unauthoried copies and catalogue of etchigs
made by the Queen and Price--"possession of the etchings by the defendant had 'its foundation in a breach of trst,
confidence, or contract"'); Tuck & Sons v. Priester, 19 Q.B.D. 629 (1887) (photographer reproduced for own use
extra copies of photograph ordered by p1aintiff--breach of contract); Pollard v. Photographic Co., 40 Ch.D. 345
(1888) (photographer enjoined from displayig or selling copies of photograph--breach of implied term of contract
and breach of confdence); Folsom v. Marsh. 9 Fed.Cas. 342 (C.C.D.Mass. 1841) (No. 4901) (publication of
personal letter enjoinab1e as breach of confidence); Yovatt v. Winyard, 37 Eng.Rep. 425 (Ch. 1820) (publication of
recipes copied by employee; trade secret--breach of confidence). See Prosser, supra note 54, at 384.
The right of privacy suggested by Waren and Brandeis was considered and rejected by the New York Cour of

Appeals in 1902 in Roberson v. Rochester Folding Box Co.. 171 N.Y. 538.64 N.E. 442 (1902). The cour examed
each of the cases cited by Warren and Brandeis and concluded that each was soundly based on traditional common
law and equity theories. It was concerned about the lack of authority in the cases for a right of privacy, the vast
litigation it believed recogntion of such a right would generate, and the diffculty of drawig a line between the
right of privacy and the public's right to know.
Thee years after Roberson, the Georgia Supreme Cour in Pavesich v. New England Life In. Co.. 122 Ga. 190. 50

S.E. 68 (1905), rejected the reaonig of the Roberson majority on simlar facts and adopted the common law right
of privacy urged by Waren and Brandeis. It did not dispute the New York Cour of Appeals's reading of the cases
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relyig on propert, contract, and confidence, id. at 205-07. 50 S.B. at 74-75: but it did not believe the tendency of

lawyers and judges to feel more comfortble basing their arguents and decisions on well established causes of
action justified "refusing to recogne a right which the instincts of natue prove to exist, and which nothng in
judicial decision, legal history, or wrtings upon the law can be called to demonstrate its non-existence as a legal
right." Id. at 213, 50 S.E. at 78. Since Pavesich and the subsequent approval in the Restatement of Tort § 867
(938) of a cause of action for "uneasonable and serious" intederence with privacy, all but a few jursdictions have
recognzed the right of privacy as a separate tort. W. Prosser, supra note 50, at 804.

rF1281. See Stone, The Common Law in the United States, 50 Har.L.Rev. 4,10 (1936).

rF1291. Hammonds v. Aetn Casualty & Surety Co.. 243 F.Supp. 793. 796 & n.2 (N.D. Ohio 1965).

rFN130). Compare the process that led to recogntion of the common law cause of action for invasion of privacy.
See supra note 127.

rFN1311. 41 Eng.Rep. 1171 (Ch. 1849). While Price Albert is commonly cited as the beginnng of breach of

confidence, the origin is not clear. Note the followig from Coco v. A.N. Clark (Engineers) Ltd., 1969 R.P.D. &
T.M. Cas. 41, 46:

The equitable jurisdiction in cases ofbreach of confidence is ancient; confidence is the cousin of trst. The Statute
of Uses, 1535, is framed in tenn of 'use, confidence or trst;' and a couplet, attbuted to Sir Thomas More, Lord
Chancellor, avers that

Three thgs are to be he1pt in Conscience;
Fraud, Accident and things of Confidence.

(See 1 Rolle's Abridgement 374).

rFN132). 41 Eng.Rep. at 1178. See The Law Commssion, Breach of Confdence, Law Com. No. 110, at i, 3.3
(H.M.Stat.Off 1981) (hereinafter cited as Law Commission Report). Although Lord Cottenham was confident that
equity could reach the catalogue on the basis of propert, the question is not as free from doubt as he suggested. Id.

The catalogue took information, rather than form of expression. While form of expression can be protected by
common law copyrght, information as such cannot. be propert and can only be protected if disclosed in a
confidential relationship. See 3 M. Nimer, supra note 7, § 16.01 & nn.1 & 7.
The history of breach of confidence is obscured by the fact that cour have often granted recovery for breach of

confidence on other grounds, including propert, contract, and unjust enrchment, or have confused the conceptual
basis of decision. The earliest cases appear to be based on common law copyrght, e.g., Pope v. Curl, 26 Eng.Rep.
608 (Ch. 1741) (recognzing Alexander Pope's right of propert in his letters). In Abernethy v. Hutchion, 26
Rev.Rep. 237 (Ch. 1825) (enjoing publication of a surgeon's ora11ectues), Lord Eldon implied a contract of
confdentiality between lectuer and audience. The injunction, however, was directed to a publisher not par to the

"contract," suggesting a propert theory. In 1849, the cour in Price Albert finally identified breach of confidence

specifically as a basis for relief separate from contract. Thereafter followed Morison v. Moat, 89 Rev.Rep. 416, 427
(Ch. 1851), involving communication of a secret recipe for medicine in "breach of faith and of contract," Tuck &
Sons v. Priester, 19 Q.B.D, 629, 638 (1887) ("breach of contract. . . and. . . trst"), awarding an injunction and

damages--a remedy at law--for unauthorized copyig of a drawig, and Pollard v. Photographic Co., 40 Ch.D. 345,
350-54 (1888) (dual grounds of breach of contract and breach offaith or confdence), enjoing a photographer from
using for his own puroses a negative, admittedly belonging to him, of a portait he prepared for a customer.
It is unclear why Taylor v. Blacklow, 132 Eng.Rep. 401 (C.P. 1836), which was a successfu action at law for

damages against an attorney who disclosed confidential information of one client to another and which came before
Price Albert, is not tyically included in ths line of cases. The mere fact that it is an action at law while the others
are equitable actions cannot be the explanation since Tourner v. National Provincial and Union Ban, (1924) 1 K.B.
461 (C.A.), is frequently cited as a leading breach of confdence case and is based on implied contract.
The Law Commission Report, supra note 132, presents a thorough review of the law of breach of confidence in

England and Wales. The history is set out in Par II, id. at 10- 1 8.

1'133L. 64 F. 280 (C.C.D.Mass. 1894).

rF1341. Id. at 281 (emphasis added). The cour indicated that plaintiff lost her common law copyrght claim to the
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photograph because of the public interest in knowing the portaiture of public figues. Protection in contract and
confidence, however, continued. Id. at 282.

rFN1351. Id.

rFN1361. See Law Commission Report, supra note 132. See also K Younger, Report of the Committee on Privacy
9-12 (London, H. M. Stationery Oft 1972). See supra note 132. The action for breach of confidence is clearly
recognzed as distinct from contract and propert. See, e.g., Argyll v. Argyll, (1967) 1 Ch. 302, 322; Sa1tman

Engineering Co. v. Campbell Engineerig Co., 1948 RP.D. & T.M. Cas. 203, 215; Attorney-General v. Jonathan
Cape Ltd., (1976) 1 Q.B. 752.

rFN1371. Tourer v. National and Provicial Union Ban of England, (1924) 1 KB. 461 (C.A).

rFN138). Weld-Blundell v. Stephens, (1919) 1 KB. 520 (C.A).

rFN1391. Argyll v. Argyll, (1967) 1 Ch. 302.

rFN1401. Taylor v. B1acklow, 132 Eng.Rep. 401 (C.P. 1836).

rFN141l Attorney-General v. Jonathan Cape Ltd., (1976) 1 Q.B. 752.

rFN1421. Sa1tman Engineering Co. v. Campbell Engineerig Co., 1948 RP.D. & T.M. Cas. 203; Coco v. AN. Clark

(Engineers) Ltd., 1969 R.P.D. & T.M. Cas. 41; Seager v. Copydex Ltd., (1967) 1 W.L.R. 923.

rFN143l Coco v. AN. Clark (Engineers) Ltd., 1969 R.P.D. & T.M. Cas. 41, 46.

rFN1441. See Law Commission Report, supra note 132, at Part V, ir ir 5.1-5.32. Note the observation in Coco v.
AN. Clark (Engineers) Ltd., 1969 RP.D. & T.M. Cas. 41, 48, that the authorities do not provide precise guidance as
to the test for what situations impose an obligation of confidence.

rFN145l. Law Commssion Report, supra note 132, atirir 6.1-6.2.

rFN1461. By the 1890's the seeds of thee branches oflaw for which breach of confdence is a central element had
appeared: common law copyrght in Pope v. Curl, 26 Eng.Rep. 608 (Ch. 1741); see Birbaum v. United States. 436
F.Supp. 967. 978 æ.D.N.Y. 1977) (history of common law copyrght), modified, 588 F.2d 319 (2d Cir.1978)
(rejects common law copyrght theory as applied to the parcular facts, although affg on other grounds); Baker
v. Libbie. 210 Mass. 599. 97 N.E. 109 (1912) (letters of Mar Baker Eddy); 1 M, Nimer, supra note 7, § 2.02; see
also Goldstein v. Californa. 412 U.S. 546 (1973) (state common law copyrght not entirely pre-empted by federal
copyrght law); trade secrets in Morison v. Moat, 89 Rev.Rep. 416 (Ch. 1851); see Milgr, Trade Secrets § § 4.01-
4.03 (1981); Introductory Note to Division Nine, Restatement (Second) of Tort (1976); A Turer, The Law of
Trade Secrets (1962); Restatement of Tort § § 757-59 (1939); and personal confdences in the Price Albert-

Pollard-Corliss line of cases. Though Price Albert, Pollard and Corliss do have elements of propert and common
law copyrght, a form of propert, the essence of the injur in each case was hur feelings and not pecunar loss or
intederence in exclusive enjoyment of propert. In addition, no propert right existed with respect to the catalogue
in Price Albert, and in both Pollard and Corliss the negatives involved belonged to the photographer-defendant.
Trade secret law and common law copyrght have developed into extensive and complex bodies of law, both of

which stil include branches relyig on breach of confidence, but breach of confdence of a personal natue entered a

long period of dormancy from which it is only now emergig. In contrast to its uninterrpted development in
England, see Law Commission Report, supra note 132, at ir ir 3.1-3.16, breach of confidence did not appear in many
cases in this countr until the 1960's. The followig cases are the bulk if not all, of the isolated pre- 1 960 instaces
in which breach of confidence of a personal natue, as such, appears: Bazemore v. Savanah HospitaL. 171 Ga. 257.
155 S.E. 194 (1930) (pictue of deformed child born to plaintiff obtained from hospital attendants alleged to be
"violation of confidence and trst reposed in (the hospital)" as well as invasion of privacy; cour retred on privacy
ground and did not discuss breach of confidence); Douglas v. Stokes. 149 Ky. 506. 149 S.W. 849 (1912) (father of
dead babies joined from shoulder down engaged defendant to photograph them; photographer made additional
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copies for own use; breach of implied contract found but damages awarded for mental distress, which is inconsistent
with a contract theory); Simonsen v. Swenson. 104 Neb. 224.177 N.W. 831 (1920) (cour would imply a private
cause of action for damages in a physician licensing statute making betrayal of secrets grounds for revocation, but
found a qualified privilege because of the need to prevent spread of contagious disease); Muner v. Blaisdell, 183
Misc. 773. 49 N.Y.S.2d 915 (SuP.Ct. 1944) (implied cause of action in statute barg disclosure of patient records
to thd persons by mental institution); Clayman v. Bernstein. 38 Pa.D. & C. 543 (1940) (physician treating woman
for facial disfigurement took photograph without her consent while she was semi-conscious; breach of implied term
of contract between her husband and the physician as well as a breach of trst or confdence), aftd mem., 269 A.D.

970.58 N.Y.S.2d 359 (1945); Smith v. Driscoll. 94 Wash. 441. 162 P. 572 (1917) (cour assumes a physician would
be liable for divulging a confidential communication from a patient, but found him privileged to do so in judicial
proceedings if relevant and material or if a cour erroneously ruled his testimony admissible).

In addition to trade secrets, common law copyrght and personal confidences, breach of a confidential relationship
affords recovery in two other areas. These might be referred to as appropriations of opportty and appropriation of
ideas. See, e.g., Davis v. Krasna, 14 Cat 3d 502,535 P.2d 1161. 121 Ca1.Rptr. 705 (1975) (en banc) (wrter submits
story idea to producer in confidence; producer discloses it to others who, together with producer, tu it into a

successful play; intermediate cour's fiding of cause of action for appropriation in breach of confidence treated as

law of the case; dismissed on other grounds); Pigg v. Roberton, 549 S.W.2d 597 (Mo.App. 1977) (farer discloses
bargain propert in applying for loan to purchase it; ban auditor beats him to it). Cf. M.L. Stewart & Co. v. Marcus.
124 Misc. 86. 207 N.Y.S. 685 (1924) (ban not liable for appropriation of bargain deal where no confidence was
found and the ban offcer had prior independent notice of the opportty). See generally 3 M. Nimer, supra note
7, § 16; Restatement of Tort § 759 (1939).

rFN1471. Warren and Brandeis published their article proposing a right of privacy in 1890. The right was fist
recognzed in Pavesich v. New England Life Ins. Co.. 122 Ga. 190.50 S.E. 68 (1905),

rFN1481. Law Commission Report, supra note 132, at" 1.-1.4; Younger Committee, Report on Privacy, supra

note 136, at 26, 193-94,295-99; Supra note 145 and accompanyig text.

rFN1491. In the breach of confidence context, "nonpublic" is intended to mean "not widely known." The fact that
some confidential information has leaked out or is known to some people should not permit one subject to a duty of
confdence to disclose or conf the information. No value beyond the usual fist amendment interests would be

served by such a disclosure, and those interests will have been taen into account already in formulatig the extent
of the dùty, see supra text accompanyig note 59 and infra text accompanyig notes 161-62, and of the public right-
to-know privilege, see infra notes 207-14 and accompanying text. Cf. Alfred A. Knopf. Inc. v. Co1bv. 509 F.2d
1362. 1370 (4th Cir.), cert. denied, 421 U.S. 992 (1975) (CIA employee's continued obligation of confidentiality
with respect to classified information that has leaked out or is ruored to have done so).
Whether or not an obligation of confidentiality contiues with respect to information that became par of a public

cour record presents another problem. The cour in Winegard v. Lason, 260 N.W.2d 816. 821 (Iowa 1977) stated
that ths question was settled by Cox Broadcastig Corp. v. Cohn. 420 U.S. 469 (1975). Cox Broadcastig, however,
dealt with the fist amendment right of the public in general, rather than the rights of individuals subject to pre-
existing obligations of confidence. If the press wants to publicize the contents of cour records, the fist amendment

guarantees them that right; there does not, however, seem to be any value served by permtting a lawyer or
psychiatrst who leared information in a confdential relationship to identify and comment on those items when
they appear in a court record that may not otherwse come to public attention. Of course, to the extent information
has been publicized the damages caused by such identification and commentary would become de minis.
Furhermore, even if ths issue were resolved along the lines of Cox Broadcasting, a defendat would contiue to be
liable for any information disclosed which goes beyond the bare bones of the cour record.

rF150i. The use of the word "personal" is intended simply to distiguish the settled law of trade secrets, common
law copyright, and appropriation of ideas or opportties. It is not meant to be a narowig term on the scope of
liabilty. For example, a disclosure of confidential information that plaintiff is lookig for a new job, as opposed to a

disclosure of his latest invention, would still be personal to the plaintiff For two cases suggesting that a corporation
can sue for breach of confidence with respect tò confidential inormation analogous to "personal" information, see
Wilson-Rich v. Don Aux Associates. Inc.. 524 F.Supp. 1226. 1234 & n.16 (S.D.N.Y. 1981) (dictu: corporation
may have tortous breach of confdence action for release outside corporation of critical management study by
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consulting fi); Mi10bnich v. First Nat1 Bank. 224 So. 2d 759. 763 (F1a.Dist.Ct.App. 1969) (pearson, J.,
concurg specially).

rFN1511. Of course a confidence canot be thrst upon a person who has not at least tacitly agreed to accept the
stipulation of confidentiality by failing to object.

rF1521. Restatement of Torts S 757(b) (1939) (trade secrets); 1 M. Nimmer, supra note 7, § 2.02 (unpublished
work revealed to another in confidence).

rFN1531. Restatement of Tort S 757(b) (1939). Liabilty also attches if the trade secret was obtained by improper
means. Id. at S 757(a).

fF1541. Such disparate confidants as employees, business parers, potential joint ventuers, relatives, and even
frends are covered.

fFN155L. While the analogy might be attcked on the ground that trade secrets and literar works are essentially
propert and confidential personal information is not, the breach-of-confidence branch of trade secret law does not
rely on propert concepts. Milgrm, Trade Secrets § 4.03 (1981); Restatement of Torts S 757 comment a (1939).
See also 1 & 3 M. Nimmer, supra note 7, § § 2.02, 16.06 (1982).

rFN1561. Restatement of Tort S 757 comment a (1939). A general duty approach pervades the law of tort. For
example, all persons are under a duty not to injure others negligently. OIiy a few tort--such as the duty to rescue--
are limited to certin classes or circumstaces. See W. Prosser, supra note 50, at ch. 9.

rFN1571. 1969 R.P.D. & T.M. Cas. 41, 48. See discussion of ths formulation in Law Commssion Report, supra
note 132, atiiii 4.4,6.6-6.7.

rFN158l. Law Commission Report, supra note 132, at ii 6.14 (emphasis added).

rFN1591. The purose of ths change is to avoid situations where unsolicited confidential information, such as an
idea for an invention, is tht upon an unwiling recipient. Id. at ii ii 5.3,6.6-6.9. C£ Restatement of Tort S 757
comment j (1939) (A canot impose an obligation of confidence with respect to a trade secret on B over B's
objection).

rFN1601. See Law Commission Report, supra note 132, at 188, for the proposed statutory language defining
"Circumstaces in which obligations of confidence arse."

rF1611. See supra notes 40-41 and accompanyig text.

rF1621. Blair v. Union Free School Dist. No.6. Hauppauge. 67 Misc. 2d 248.324 N.Y.S.2d 222 mist. Ct. 1971).

rFN1631. See, e.g., Attorney-General v. Jonathan Cape Ltd., (1976) 1 Q.B. 752. See also Woodward v. Hutchis,
(1977) 1 W.L.R. 760, 763-64 (C.A.): "The Attorney-General must show (a) that such publication would be a breach
of confidence; (b) that the public interest requires that the publication be restrained, and (c) that there are no other
facts of the public interest contradictory of and more compelling than that relied upon."

rFN1641. Law Commission Report, supra note 132, at ii 6.82: "Havig regard to the importce in our view of the
free circulation of inormation, we th it in priciple right that the plaintiff should be required to establish that the
balance of the public interest lies in his parcular case in protecting the confidentiality of the relevant information."
Prior to Cape, ths was a matter of affative defense.

rF1651. See supra note 136-45 and accompanyig text. "This extension of the doctre of confidence beyond
commercial secrets has never been directly challenged, and was noted without criticism by Lord Denng M. R. in
Fraserv. Evans (1969) 1 Q.B. 349, 361." Attorney-General v. Jonathan Cape Ltd., (1976) 1 Q.B. 752,769.
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rFN1661. E.g., MacDonald v. Clinger, 84 AD.2d 482.487.446 N.Y.S.2d 801. 805 (1982) ("violation ofa fiduciar
responsibilty. . . implicit in and essential to the doctor patient relationship"); Simonsen v. Swenson. 104 Neb. 224.
227. 177 N.W. 831. 832 (1920) ("The relation of physician and patient is necessarly a highly confidential one. . . .
(T)he physician is bound, not only upon his own professional honor and the ethcs of his high profession, to keep
secret (a patient's confidences), but by reason of the affiative mandate of the statute itself. A wrongful breach of
such confidence, and a betrayal of such trst, would give rise to a civil action for the damages natually flowing
from such wrong."). See also Alexander v. Knight. 25 Pa.D. & C.2d 649. 655 (1961), affd, 197 Pa.Super. 79. 177
A2d 142 (1962).

(F1671. 10 Wiliston on Contracts § 1285, at 914 n.3 (1967) (quotig Lank v. Steiner. 213 A.2d 848 (Del.Ch.
1965)).

rFN1681. E.g., Pi¡1g v. Roberton. 549 S.W.2d 597. 600-01 (Mo.App. 1977) (ban's relation with customer is
debtor-creditor, not fiduciar; but obligation of confidence owed with respect to business opportty disclosed in
applying for loan). See discussion of fiduciar character of doctor-patient relationship in Hammond v. Aetna
Casualty & Surety Co.. 243 F.SuPt). 793. 802-03 (N.D. Ohio (1965).

rFN1691. See supra note 41. Cf. Argyll v. Argyll, (1967) 1 Ch. 302 (legal obligation of confidence inerent in
marage relationship).

rFN1701. See supra notes 60-62 and accompanying text.

rFN171l A reasonable-person test would cover any relationship where, under the paricular facts, a reasonable
person would conclude that a confdential relationship existed. See supra notes 157-60 and accompanyig text.

rFNl721. See supra text accompanying notes 161-65.

rFN1731. 527 F.2d 1122 (9th Cir.1975), cert. denied, 425 U.S. 998 (1976).

rFN1741. (1924)1 K.B. 461 (C.A).

(F175). Id. at 473. The ilustrations show that "duty to the public" encompasses danger to the state or similar
public duty, "interests of the ban" applies more narowly to such aspects in bang practice as retug a check
with overdraft indicated, and "implied consent" covers situations such as a customer's listing the ban as a credit

reference.

rF1761. Law Commission Report, supra note 132, at ~ ~ 4.69, 6.93.

rFNl771. Id. at ~ ~ 4.70, 6.94-96.

rFN1781. The Report indicated that there would be implied consent or the information would be in the public
domain. It also pointed to conceptual problems with applying to breach of confdence the doctre of abuse of
privilege by virte of one's knowledge of the untrth of one's statement. Id.

rFN1791. Id. at ~ 6.96.

rFN1801. Id. at~~ 4.41-.44,6.84(v).

rFNI81). E.g., Intial Servces Ltd. v. Putterill, (1967)3 W.L.R. 1032,1037-39 (C.A) (anticompetitive arangement
among laundres). Compare infra text accompanyig notes 191-98.

rF1821 E.g., Scherig Chemicals v. Fa1kman, Ltd., (1981) 2 W.L.R. 848, 864-65 (C.A) (public relations
consultat produces fim on corporation's effort to respond to bad publicity surounding drg). Compare infra text
accompanyig notes 207-14.
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rFN1831. See, e.g., Schering Chemicals v. Falkan, Ltd., (1981) 2 W.L.R. 848, 858 (C.A); Coco v. AN. Clark
(Engineers) Ltd., 1969 RP.D. & T.M. Cas. 41, 46. C£ Law Commission Report, supra note 132, at ir 6.2
(recommending reformulation of action as statutory tort).

rFN184l. See Coco v. AN. Clark (Engineers) Ltd., 1969 R.P.D. & T.M. Cas. 41, 48 (stating "reasonable. . .
recipient" test).

rF1851. See supra text accompanying notes 150-173.

rFN1861. As suggested earlier, the American approach is less awkward and provides clearer warg to potential

defendants, at least where traditional privileges are involved. See supra text accompanyig notes 162-65. In the area
of free speech and free press, however, because of the impossibilty of drawig shar lines, the American cour
engage in an ad hoc balancing process, with the burden of persuasion in essence on the plaintiff, that is
indistinguishable from the English approach. See infra text accompanyig notes 207-14.

rFN1871 In addition, a confidence privilege, like a defamation or privacy privilege, can be abused. An otherwse
privileged communication will lose the privilege if it is not (1) in good faith, (2) without malice, (3) on reasonable
grounds, and (4) restrcted to persons reasonable and necessar to the purose of the privilege. See Simonsen v.

Swenson. 104 Neb. 224. 177 N.W. 831 (1920).

rFN1881.ld.

rFN1891. In some cases there may be a legal duty to breach the confidence. See, e.g., Tarasoff v. Regents of the
Univ. ofCal.. 13 Cal. 3d 177. 551 P.2d 334. 129 Cal.Rptr. 118 (1976) (patient threatens to kill inocent thd par;

duty to take reasonable action); Wojcik v. Aluminum Co. of America. 18 Misc. 2d 740. 183 N.Y.S.2d 351 (Sup.Ct.
1959) (routie x-rays provided free by employer show tuberculosis; liable to employee and to family members who
contracted disease for failure to warn).

rFN1901. E.g., Hague v. Wiliams. 37 N.J. 328.181 A2d 345 (1962).

rFN1911 E.g., People v. Johnson. 53 Cal.App. 3d 394. 125 Cal.Rptr. 725 (1975) (loss of right of confidentiality
where depositor attempted to defraud ban); State v. McCrav. 15 Wash. App. 810. 551 P.2d 1376 (1976) (ban's

privilege to disclose depositor's bad checks to police on informal inquir).

rFN1921. 44 Md.App. 335.408 A.2d 758 (979).

rFN193). See Tourer v. National Provicial & Union Bank, (1924) 1 K.B. 46 (C.A). In effect, the Suburban Trust
court rejected the self-interest and public duty privileges articulated in Tourer, quoted supra in text accompanying
note 175.

rFN1941. Suburban Trust. 44 Md.App. at 344.408 A2d at 764.

rFN1951. Id. at 343-44. 408 A2d at 764.

rFN196L. See discussion supra text accompanying notes 174-86.

rFN1971. The cour seems to have confused the uneasonable search and seizue lie of cases with cases imposing
liabilty on the ban for breach of confidence.

rF1981. Cf. Cunningham v. Merchant's Nat'l Bank. 4 F.2d 25 Ost Cir.1925) (ban not under duty to war investing
public of shak depositor).

rFN1991. 243 F.Supp. 793. 804 (N.D. Ohio 1965).

rFN200). But see Irbv v. Citizens Nat'l Ban. 239 Miss. 64. 121 So. 2d 118 (1960) (ban permtted to exchange
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credit information; no allegation of breach of confidence). See also State v. McCray. 15 Wash.App. 810.551 P.2d
1376 (1976).

rFN201). 83 Idaho 578. 367 P.2d 284 (1961).

rFN2021. 291 Ala. 701. 287 So. 2d 824 (1973).

rFN203l. Id. at 711-12.287 So. 2d at 832-33 (McCall, J., dissenting).

rFN2041. Id. at 710. 287 So. 2d at 831.

rFN205). 8 Utah 2d 191. 331 P.2d 814 (1958).

(FN2061. Id. at 198. 331 P.2d at 818.

rFN207l See generally Hil, supra note 56, at 1291-99 (discussing confidentiality and the fist amendment).

rFN2081. See United States v. Nixon. 418 U.S. 683 (1974) (fudamental demands of due process in crimial tral

overcome President's generalized interest in confidentiality); cf. Alfred A. Knopf. Inc. v. Colby, 509 F.2d 1362 (4th
Cir.) (CIA employee's contract of confidentiality), cert. denied, 421 U.S. 992 (1975); United States v. Marchetti. 466
F.2d 1309 (4th Cir) (same), cert. denied, 409 U.S. 1063 (1972).

rFN2091. (1976)1 Q.B. 752.

rFN210l. 410 F.2d 701 (D.C. Cir.1969), cert. denied, 395 U.S. 947 (1968). See lower cour opinon at 279 F.Supp.
101 ro.D.C. 1968).

rFN2111. An earlier attempt to get a preliminary injunction was rejected. Libert Lobbv v. Pearson, 390 F.2d 489
(D.C. Cir.1968).

rF212L. Pearson v. Dodd, 410 F.2d at 704-05.

rFN2131. 43 Misc. 2d 201. 400 N.Y.S.2d 668 (SuP.Ct. 1977).

rF2141. Nearv. Minesota. 283 U.S. 697 (1931).

END OF DOCUMENT
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EXPERT WITNESS REPORT
Daniel J. Solove

MY BACKGROUN AN QUALIFICATIONS

. My näie is Daniel J. Solove, and I reside in Washington, DC. I am an associate
professor at the George Washigton University Law School, and I specialize in
jnformation privacy law. I am the author of the book, TH DIGITAL PERSON:

TECHNOLOGY AN PRIACY IN THE INFORMTION AGE (N.Y.u. Press, 2004) as well as
the author of a iooo-page casebook, INFORMTION PRIACY LAW (2d ed., Aspen, 2006)
with co-authors . Marc Rotenberg and Paul M. Schwart. The fist edition of
INFORMTION PRIACY LAW was published by Aspen in 2003. It is adopted in numerous
information privacy law classes throughout the countr.

I have published about 20 arcles, which have appeared in leading law reviews such as

the Yale Law. Journal, Stanford Law Review, California Law Review, and Duke Law
Jou.rnal. The vast majority of my work has focused on information privacy law issues,

. with topics includig consumer privacy, governent records, computer databases, law
enforcement sUreilance, and media invasions Qfpiivacy.

)

I Ìiavecontrbuted to amicus briefs before the U.S. Supreme Cour, testified before
, ..Congress, and been interviewed and featued in over 100' med,a broadcasts and arcles,

, 'mcludig The New Yark Times, Washington Post, Chicago Tribune, Associated Press,
BUsiness Week, ABC, CBS, NBC, CN, and NPR I have given over 60 lectues and
presentations at various law schools and other institutions.

i graduated from Yale Law School, and I clerked for Judge Stanley Sporki, U.S. Distrct

Cour for the Distrct of Columbia and Judge Pamela An Rymer, U.S. Cour of Appeals
., for the 9th Circuit. I also worked at the law fi of Arold & Porter, in Washigton,

D.C. I have taught information privacy for six years. My CV is attched in the appendix. .

MY PRIOR TESTIMONY

I have never testified before as an expert witness.

DOCUMNTS I REvm~D

Attched is a listing of the documents I reviewed relative to this assignent. These are
the documents upon which I relied and upon which my opinions are based.

COMPENSATION, .
. My fees for servc.es in this case are in the amount of $500 per hour for research,
, 'prepartion and consultation. Fnr givig testimony under oath it is $500 per hour.

."

ConncermaH'iV Protective Order
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OPINONS AN'BASES

Based on my review aid analysis of the documents provided to me I offer the following
opinions:

1. First, it is my opinion that some of the disclosures of Gilbert Hyatt's personal
inormation by the California Franchise Tax Board (FTB) during its investigation
constituted a violation of the FTB's responsibilties and duties in maintaining the privacy
of his information.. In paricular, the FTB disclosed Hyatt's home address, business and
financial transactions, and his Social Securty Number (SSN), among other thgs, to a
wide varety of thrd paries. Some of the information the F'T disclosed was gathered

from Hyatt himself with the expectation that it would remain confidentiaL. When
governent agencies gather, store, and use personal information, they have special

. responsibilties and duties. These responsibilities and duties are rooted in statutory law,

. constitutionallaw,coiitract law, fiduciar duties, and tort law. The law often imposes on
the governent greater responsibilities in handling personal data than it does for

. businesses and other private sector entities. As I wil explain in more detail below, it is
my opinon that the FTB acted overzealously in pursuing its investigation and revealed
Hyatt's personal infortation iii a way that stres me as iresponsible and harL.

)

2; Second, it is my opinion that the disclosures of the FTBare a breach of confdentiality.
. In many circumstaces, our legal system recognizes implicit duties of confdentiality
when personal infotmation is exchanged from one person to another person ot entity that
stands' in a special position of power. In the case of the FTB' s disclosure, beyond
implicit term of confidentiality, the documents I reviewed indicate that Hyatt had a
strong basis to assume confidentiality of his SSN, home address, and business and.
-fiancial tranactions. The documents I reviewed indicate that the FTBbreached
confidentiality. I wil explain in more detail below the natue of the har 'of brèach of
confdi:mtiality and why it is my opinion that the FTB has breached Hyatt's
confdentiality.

3. Thd, it is my'opinion that some of the FTB's investigatory practices were intrive

.into Hyatt's private affairs. The auditor visited Hyatt's Las Vegas home on two separate
occa:ions~ and she trespassed onto Hyatt's propert, peeked into his windows, ruaged
tbough his mail and trash, and interrogated his neighbors.

4. Four it is my opinon that the FTB's disclosure ofthe amount of ta Hyatt allegedly

owed and his ta penalty not only constituted an irresponsible disclosure and a breach of
.confdentiality (as identified above) but also constituted information that cast Hyatt in a
fals~ .light. The' figues relating to Hyatt's ta liabilty were not those reached at the

conclusion of the admnistrative appeal process, but they were presented as such. The
FT's disclosures of these figues were therefore misleading.

~)'.

. .
Below, in what follows, I will elaborate on the opinions above as well as provide other
:telated opinons.

2 Confidential-NV Protective Order'
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Government Responsibilties in Handling Personal Information

My first opinion (discussed bnefly above) is that the FTB acted irresponsibly in
dissellnatig Hyatt's personal information. In order to explain my opinion, I believe

that some background is necessar about the natue of the generally-recognzed duties
and responsibilt,ies that governent agencies have for handling personal information.

Durng the past half-centu, governent agencies at the state and federal level have been
collecting a. vast amount of personal information. Handling .personal . information is an
activity that has profound consequences. This is because personal information, if leaked
or disclosed to the wrong pares, can be used in ways that can caus.e severe

embarassment to a person, damage to his or her reputation, and even har to her

physical, emotional, or financial well-being. Throughout the Twentieth Centu, these
facts were clearly recogned in Amencan society and were embodied throughout thelaw. .
One of the most direct statements about the responsibilities of govemrent agencies that
maintain personal information was uttered by the United States Supreme CourÎn 1977.
:In Whalen v. Roe, i the Court concluded that the nght to pnvacy protects not only

. "independ.ence in makng certin kids of important decisions" but also the "individùal
.interest in avoiding disclosure of personal matters."i The case involved a governent
record system of individuals who were taking prescnptions for certin medications.

. Although the governent prollsed that the information was confdential and secure, the
plaintiffs contended that they feared the possibilty of the inormatio~ leakg out. The
. Cour' .concluded that because the secunty. was adequate, the state had met its
constitutional obligations. In a key passage in the case, the Cour stated:

Weare not unaware of the threat to pnvacy implicit in the accumulation of vast
amounts of personal iiformation in computenzed data ban or other massive
governent files. The collection of taxes, the distrbution of welfare and social
secunty benefits, the supervision of public health the direction of our Ared \i
Forces, and the enforcement of the cnmal laws all requie the orderly
preservation of great quatities of informtion, much of which is personal in
character and potentially embarrsing or harl if disclosed The nght to collect
aid use such data for public puroses is tyically accompaned by a concolltat

. statutory or regulatory duty to avoid unwarranted disclosures. Recgning that in
some circumtaces that duty arguably has its roots in the Constitution,

nevertheless New York's statutory scheme, and its irplementig admnistrtive
procedures, evidence a proper concern witlL and protection of, the. individual's

'. interest in privacy. We therefore need not, and do not, decide any question which
. might be presented by th.e unwaranted disclosure of accumulated 'private data

..

.1 429 U.S. 589 (1977).
2 Id. at 599-600.
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whether intentional or unitentional or by a system that did not çontaiìi

comparable securty provisions.3

There are at least two important principles ariculated in the Whalen case. First, the
Cour noted that the U.S. Constitution recognzes and protects "individual interest in

. avoiding disclosure of personal matters.,,4The Supreme Court has not elaborated much

more on this strand of its substantive due process line of cases, but numerous federal
circuit cour have interpreted Whalen to create what has become known as the
"constitutional right to information privacy." The right has been recognized in a majority
of circuit cours.s

The second importt principle in Whalen is that when the governent maintains
personal information, it has the responsibility to keep it secure, The Cour upheld the
New York statutory scheme because it demonstrated "a proper concern with, and
protection of, the individual's interest in privacy.,,6

The priciple that when the governent gathers and mainta personal inormtion, it

has duties to protect the privacy anct securty of that information is well-embodied in'
United States law. The priciple of responsibility emerged with the development of the

'computer in the llddle of the Twentieth Centu. The computer revolutionized the way
records and data were collected, dis'sellnated, and used. Governent agencies were
among the first entities to take advantage of the computer and use it to manage their
record systems. Indeed, many governent agencies were among IDM's early. customers.7 ..
The increasing use of computers in the 1960s raised a considerable public concern about
privacy,8 Commentators devoted signficant attention to the issue.9 And legislatues

. 3 Id. at 605-06.
4 Ill at 599~600.
5 Afer When, the Cour ha done litte to develop the right of inormtion privacy. As one cour observed .

the right "h been inequently examed as a result, its contour rema less th clear." Davis v, Bucher,
853 F.2d 718, 720 (9th Cir. 1988). Most circuit cour have recgn the constutiona right to
inormtion privacy. See, e.g" United States v. Westighouse Electrc' Corp., 638 F.2d 570,577-580 (3d
Cir.1980); Plante v. Gonzez, 575 F.2d 1119, 1132, 1134 (5th Cir.1978); Bar v, City of New York, 712
F.2d 1554, 1559 (2d Cir.1983); In re Crwford, 194 F.3d 954, 959 (9th Cir, 1999); lp. v. DeSanti 653 .
F.2d 1080, 1089 (6th Cir.1981); Walls v. City of Petersburg, 895 F.2d 188, 192 (4th Cir. 1990); but see

. , American Fedemtion of Governent Employees, AFL-CIO v. Deparent of Housing & Urban
Development, 118 F.3d 78(5, 191-92 (D,C, Cir. 1997)( expressin "grve doubts" as the exitence. of the right
but riot ditly addressing the issue of the existence of the right).
6 Whlen, 429 U.S. at 605.
1 See generally .DANIL J. SOLOVE, TiE DIGITAL PERSON: TECHNOLOY AND PRIVACY IN TI

INFORMTION AGE 14-15(2004). .
~ PRICILLA M. REGAN, LEGISLATING PRIACY: TECHNOLOGY, SOCIAL VALUES, AND PUBLIC POLICY 82O~~ .9 See, e.g., VANCE PACKA, THE NAKD SOCIETY (1964); MYRON BREON, TH PRIACY INADERS

(1964); ALAN WESTI, PRIACY AND FREDOM (1967); ARTH MILLER, TH ATTACK ON PRivACY .
'(1971); NOMOS XI: PRIVACY (J. Ronald Pennock & J.W. Chapma ed. 1971); ALAN WESTI & MICHAL
A. BAKR, DATABAN IN A FRE SOCIETY: COMPUTRS, RECORD-KEEPING AN PRIACY (1972);

) Kenneth L. Kat, "The Files ",' Legal Controls Over the Accuracy and Accessibility of Stored Personal

4
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respondéd. In 1966, for example, Congress passed the Freedom of Infotm~tioii Act
(FOIA), dramatically reformg public access to govemrent records.IO Many statutes
followed suit, updating their open governent laws. Today, all fift states have freedom
of information laws, many of which are based upon the FOIA. The drfters of FOIA
were quite cognizant of pnvacy, and among the nie exemptions to disclosure, FOIA
.contains not one but two exemptions to protect pnvacy. Exception 6 exempts "personnel
and medical fies and similar fies the disclosure of which would constitute a clearly
Unwaranted invasion of personal privacy."1I Exemption (7)(C) exempts "records or
information compiled for law enforcement' puroses . . . which could reasonably be

expected to constitute an unwarranted invasion of personal privacy."ii .

The increasing computenzation of inormation and the burgeoning repositones of
personal data in federal agencies Gontinued to be a topic of impOrtce. In 1973, the
United States Deparent of Health Education and Welfare (HW) issued a report,

.. Recor(1s, Computers, and the Rights of Citizens, which analyzed these problems in depth.
Ths report has become one of the most important documents in pnvacy law, and it has
influenced the development of pnvacy law around the world as well as has. shaped the
privacy practices of countless companies and organations, The HEW report observed:

\
i/

It is no wonder that people have come to distrt computer-based record-'iceeping

operations. Even in non-governental settings, an individual's control over the
personal inormation that he gives to an organzation, or that an organation.
óbtains about him, is lessenig as the relationship between the giver and receiver
of personal data grows more attenuated, impersonal, and diffued. There was a

. time when: information about an individual tended to be elicited in face-to-face
contacts involving personal trt aId a certin symetr, or ßalance, betwèen

. giver and receiver. Nowadays an individual must increasingly give information
about himself to large and relatively faceless. institutions, for handling and use by

. strangers-unown uneen and, all too frequently,. unesponsive. Sometimes the
Îndividual does not even lmowthat an organation maintains a record about him,
Often he may not see it, much less contest its accuracy, control its dissemiation,
or challenge its Use by others.

In more than one 'opinion surey, worres and aneties about computers and
personal privacy show up in the replies of about one third of those intervewed.
. More specific concern acre usually voiced by an even larger proporton. . . .

It may be that loss of control and confidence are more. signficant issues in the
"computers and pnvacy" debate than the organational appetite for information.
An agran, frontier society undoubtedly permtted much less personal pnvacy

than a modem urban society, ard a small rual town today still permts less than a

Data, 31 L. & Contemp, Probs. 342 (1966); Symposium Computers, Data Ban, an i"dividual Privac;

53 Mi L. Rev. 211-45 (1968); Symosium Privac, 31 L. & Contemp. Probs. 251-435 (1966).
to 5 U.S.C. § 552(a)(3)(A).
.11 5 U.S.C. § 552(bX6).
12'
. 5 U.S.C. § 552(b)(7)(C).
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. big city. The poet, the novelist, and the social scientist tell us; each in his own
way, that the life of a small-town man, woman or family is an open book
compared to the more anonymous existence of urban dwellers. Yet the individual
in a small town can retain his confidence because he can be more sure of retainng
control. He lives in a face-to-face world, in a social system where irresponsible
behavior can be identified and called to account. By contrast, the impersonal data
system, and faceless users of the information it contains, tend to be accountable .
only in the formal sense of the word. In practice they are for the most par
immune to whatever sanctions the individual can invoke, 

13

The report recommended the passage of a code of Fair Information Practices:

· There must be no personal data record-keeping systems whose very existence is
secret.
· There must be a way for an individual to fid out what information about hi is

in a record and how it is used,
· There must be .a way for an individual to prevent inormation about hi
obtained for one purose from being used or made available for other puroses
without his consent.

... There must be a Way for an individual to correct or amend a record pf
identifiable information about him.
· Any organization creating, maintainng, using, or disseminatig. records of
identifiable personal data must assure the -reliabilty of the data for their intended
use and must take reasonable precautions to prevent misuse of the data. 

14

the Fair Information Practices "played a significant role in framing privacy laws in the
United States,,,15 and influenced privacy law around the world.

A year after the HEW report, Congress passed the Privacy Act of 1974.16 The Act
responded to many of the concerns raised by HEW, it reguates the collection and use of
'records by federal agencies, and affords individuals right to access and correct their
personal information. 1 7 In passing the Privacy Act, Congress found that:

(1) the privacy of an individual is. directly affected by the collection, maintenance,
use, and dissemiation of personal inorition by Federal agencies;

(2) the increasing use of computers and sophisticated information technology,
while essential to the effcient operations of the Governent, has greatly magnfied
the har to individual privacy that can occur from any collection, maintenance, use,

'13 U.S. DEPARTMENT OF HEALTH, EDUCATION, AN WELFARE, RECORDS; CoMPUTER, AND THE RIGHTS OF

CITIZENS: REpORT OF THE SECRETARY'S ADVISORY COMM. ON AUTOMATED PERSONAL DATA SYSTEMS 29

(1973).. 14Id. at' 41-42.
.,S See Mac Rotenberg, Fair Information'Practies and the Architecture of Privacy (Wat Larr Doesn't

Get), 2001 Sta Tech. L. Rev. 1,44. .
.16 Pub. L. No. 93-579, 88 Stat 1896 (2000) (coed at 5 U.S.C. § 552a).
175 U.S.C. § 552a(d).
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or dissemination of personal infotmation;
(3) the opportities for an individual to secure employient, insurancè, and

credit, and his nght to due process, and other legal protections are endangered by
the Iísuse of certain information systems; .
(4) the nght t9 pnvacy is a personal and fudamental nght protected by the

Constitution ofthe United States; and

(5) in order to protect the pnvacy of individuals identified in information systems
maintained by Fedenil agencies, it is necessary and proper for the Congress to

. regulate the collection, maintenance, use, and dissemiation of information by such
agencies.

Subsequent to the ariculation of the Fair Information Practices and the passage Pnvacy
Act, a litany of laws have arsen at the state and federal level strving toward achieving
these puroses. The federal Pnvacy Act only applies to federal agencies, not state ones,
and some states therefore passed their own version of a Pnvacy Act. For example, in
1917, just a few years after the passage of the federal Pnvacy Act, . Californa passed the
Information Practices Act,18 a law that borrowed significantly from the Pnvacy Act.

As it relates to ths case, the California Inormation Practices Act was passed to regulate
the gathering, use, and dissemiation of personal inormation by Californa governental
agencies. In its preamble, the CalÌforna Inormation Practices Act states: "In order to
protect the pnvacy of individuas, it is necessar that the maintenance and dissemiation

. of personal information be subject to strct limits.,,19 The term "personal information" is
defined by the .act as "any Inonnation that is maintained by an agency that identifies or
descnbes an. individual, includig, but not limited to, his or her name, social secunty
number, physical description, home' address, home telephone number, education,
fiancial matters, and medical and employient history, It includes statements made by,

ôr attbuted to, the individual.,,2o

.The Act provides:. "Each agency shall collect personal inoimtion to the extent practicable
directly from the individu:l who is the subject ofthe information rather than from another
source. ,,21 . In the documents I reviewed there were numerous intaces where the FT .
attempted to obtain inormation from thd paries that woUld seemigly be able to be
öbtained diectly fr()m Hyatt hielf. For examle, the FT soughtiIormtion about
Hyatt's visitS to doctors and medical facilties, his newspaper subscnptions, and other

. services he obtained from the thid pares. though demand letters. Some of ths
.inormtion could have been obtained from Hyatt himself by askig hi to supply invoices

and other documentation.

The Act also provides: ''Nò agency may disclose any personal inormation in a maner that

Would li the inormtion disclosed to the individua to whomit pert. . . .,,22 In ths

\8 eal.Civ. Code, § 1798 et seq.
\9 Ca Civ. Code § 1798.1(c),
20 Ca. Civ. Code § 1798.3(a).
2\ Ca Civ. Code § 1798.15.
22 Ca. Civ. Coe § 1798.24.
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case, the FTB disdosed in numerous demaid letters sent to a varety of individuals and
organzations Hyatt's SSN and his confidential residential address. . Ths is "personal
information" as defied by the Act. The Act does, however, have a nwnber of exceptions

to the disclosure restnction quoted above. . The most relevant exception I could fid in my
'examationofthe Act was that inormation may be disclosed:

To another person or governental organation to the extent neëessar to obtain
information from the person or governenta organation as necessar for an
investigation by the agency of a failure to comply with a specific state law that the
agency is responsible fot enforcing.23 .

A key phre in ths provision is "to the extent necessar," Ths exception does not allow
for the broad dissemiation of personal inormation in investigations; rather, it allows for
limited disclosures to the extent they are necessar.

)

In reviewing the demad letters sent to thid pares by the FTB, there were a nwnber of
.disclosures in which I could not conceive of a rationale for their necessity. For example,
the FTB sent demand letters to several newspapers (Times Orage County, Orange County
Register, LaS Vegas Sun) requestIig inormation about Hyatt's subscriptions.24 Included Ii
these letters was a docwnententitled "Demad to Fursh Information" whi~h included
Hyatt's SSN. Although I do not lmow the. specific practices of each newspaper's
subscriptions deparment, it stres me as highy anomalous for newspaper'subscriptions'to
requie a person to provide a SSN. Therefore, the SSN is. an irelevant piece of
inormation, not necessar for the newspaper to locate its records on Hyatt to provide to the
FTB.

Hyatt's SSN waS also disclosed Ii demad letters to varous stores such as Sam's Club,25
The Sport's Authority,26 and Bizar27 Hyatt's SSN was disclosed in demad letters to
Temple Beth A.28 Congregation Ner Tamid,29 Licensing Executives Society,3o the
Association of Computer Machiery,31 Personal Computer Users GrOUp,32 Copley Colony

Cablevision, 33 Southwest Company Club,34 Additionally, Hyatt's SSN was disclosed in
demad letters to Great Expectations, a datig service, which were sent to twq. different
brach addresses.35. The letters demanded a copy of any origial application for

23 CaL. Civ. Code § 1798.24(p). .
. 24 FT Letter and Demad to Fursh Inormtion to Las Vegas Sun Mar. 24, 1995; FTB Letter 

and
Demad to Furh Inormtion to Times Orange County, Mar, 24, 1995; FTB Lettr and Demad to
Fursh liorition to Orage County Register, Aug. 4, 1995;
2S FT Letter imd Demand to Furh Inormtion to Sam's Club, Feb. 17~ 1995.
26 FT Lettr and Demand to Fursh Inormtion to The Sport's Authonty, Jan. 24, 1995.
27 FT Lettr and Demad to 

Furh Inormation to Biz Feb~ 17, 1995.
28 FT Lettr and Demad to Fursh Inormtion to Temple Beth Am Jan 24, 1995.

29 FT Letter and Demad to Furh Information to Congrgation (sic) Ner Tamd, Mar. 23, 1995.
30 FT Letter and Demand to Furish Iiormtion to Licensing Executives Society, Jan 24, 1995.
31 FT Lettr and DenId to FuIsh Inonntion to Association of Computer Machieiy, Jan. 24, 1995.

32 FT'B Letter and Demad to Furish Inoi'tion to Personal Computer Users Group, Jan. 26, 1995.

33 FTLetter and Demand to Furh Inormtion to Copley Colony Ca1eviion, Mar. 21, 1995.
.34 FT Lettr and Demad to Furh Inormon to Southwest 

Company Club, Mar. 21, 1995. .
3S FT Lettr and Demad to Furh Inormation to Grea Expetaons (Ie, CA), Jan 24, 1995; FTB
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membership alo.ng with otherinfo.rmatio.n?6 Hyatt's SSN was also. disclo.sed in demand
letters to. the Nevada Develo.pment Autho.rity,37 Dale M. Fio.la, Inc.,38 and to. a man
named Ro.ger McCaffrey.39

Hyatt's SSN and Las Vegas ho.me address were disclosed in demad letters to the Las
Vegas Valley Water Distrct,40 Silver State Dispo.sal Servce,41 and So.uthwest Ga Co.rp.42
Hyatt had taen steps to. co.nceal the fact that he resided at his ho.me address by purchasing

. the ho.me in a trt witho.ut his name and by placing his utility bills in the name o.f ano.ther
perso.n, G. Julia Jeng.43

His ho.me address was disclo.sed in a letter requestig info.rmatio.n to. Allstate Sand and
Gravel44 and in a letter requesting inormatio.n fro.m a perso.n named "Kyle" at KB
Plumbing.45

)

There are several demand letters sent to. varo.us do.ctors with the last name "Shapiro.,"
apparently because the FT tho.ught o.ne o.f Hyatt's do.cto.rs had ths name. Letters were
sentto. Dr; Eric Shapiro., Dr, Melvin Shapiro, Dr, Nathan Shapiro., Dr. No.rman Shapiro., Dr.
Richard Shapiro., and a Dr. Shapiro..46 Interestigly, in co.ntrast to o.ther letters, these did
not co.ntain the "Demand to FUrsh Inormatio.n" form with Hyatt's SSN. Simlarly, letters
sent to. Dr. Gerald Isenberg, the Associatio.n o.f Colo.-Rectal Surgeo.ns, and to. Clark Co.unty

. Schoo.l Distrct also. did no.t include a "Demand to Fursh Ino.rmation" fo.rm with Hyatt's
SSN.47 Likewise, a letter to. Ron's Repai and Remo.delig did no.t include Hyatt's SSN.48
There is no. explanatio.n why the FT decided to. disclo.se Hyatt's SSN to o.btain
info.rmation fro.m newspapers, businesses, datig servces, and religious temples yet no.t
fro.m physician; remodeling servces, or scho.o.l distrcts.

. In nearly all the demand letters I examied, SSNs were pro.vided with little connectio.n to.
- whether they Wo.uld actully be needed by the thd. par to. lo.cate the reco.rds or

ino.rmation o.n Hyatt the FTB was seekig. In several intaces, Hyatt's confdential ho.me
address was pro.vided as well, although under maiY circumtances, I believe that the

Lettr and Demad to Fursh Inormation to Great Expetations (Ls Angles, CA), Jan, 24, 1995.
. 36 FTB Letter and Demand to Fursh Inormtion to Great Expectations (Ire, CA), Jii. 24, 1995; FTB

Lettr and Demand to Furh Inormtion to Great Expectations (Ls Angles, CA), Jan. 24, 1995.
37 FT Letter and Demad to Fursh Inormtion to the Nevad Development Authority, Jan 24, 1995.
38 FT Letter and Demad to Fursh Infonnationto Dale M, Fiola, Inc" Mar. 31, 1995.
~9 FT Letter and Demd to Fursh Inormtion to Roger McCafey, Mar. 31, 1995.

~ FTB Letter and Demand to Fursh Inormtion to the Las Vegas Valley Water Distrct, Mar. 24, 1995.4\ FT Letter and Demad to Fursh Inormtion to Silver Stae Disposal Service, Mar, 24, 1995.
42 FTB Letter and Demad to Furh Inonnation to Southwest Ga Corp., Mar. 24, 1995.
43 FT Nartive Report on Gilbert Hyat TY 1992, at pp, 7-8,
44 FTB Letter to Allstate Sand and Grvel, Apr, i 1, 1995,
45 FT Letter to Kyle at KB Plumbing, Mar, 10, 1995.

. 46 FTB Letter to Dr. Eric Shapiro, Feb. 27, 1995; FT Lettr to Dr. Melvi Shapiro, Feb. 27, 1995; FT
-Letter to Úr. Nath Shapiro, Feb~ 27, 1995; FTB Letter to Dr. Nomian Shairo, Feb. 27, 1995; FTB Letter
to Dr. Richard Shapir, Feb. 27, 1995; FT Lettel.o Dr. Shairo, Feb. 27, 1995. ..
.47 FT Letter to lJr. Gerad Isenberg, Feb. 27, 1995; FT Letter to Co1o-:RectaI SurgeOlis, Mar. 21, 1995;

FT Lettr to Clark County School Distrct, Mar. 28, 1995.
48 FT 'Letter to Ron's Repai and Remodelig. Ma. 2R, 1995.
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information requested from the third pares womd nôt requie the. disclosure of Hyatt's
h'Ome address. In short, the FTB demand letters disclosed Hyatt's personal inforiation to a
very wide rage of thd pares with villy no attempt to ensure that the information

disclosed was necessar in order to. receive the responses the FT was seekig from the .
third pares.

It is my opin.on that few would quael with the priciple that whenever a governent
agency collects personal inormtion, it has certin obligations and responsibilities' to
ensure that the inormation is kept secure from unwarte disclosures. The law embodies
this basic principle in countless ways, from u.s. Supreme Cour decisions to federal and
state statutory law. As a governent agency, the FTB had a respo'nsibility to ensure that
Hyatt's personal inormation would be kept secure and not dissennated unless necessar.

Moreover, governent agencies, as well as all citizens and entities, have responsibilities
to not dissemiate the private inornationof individuals to others. Almost all of the
states have recogned the tort of public disclosure of private facts. As described by the
Restatement 'Of Tort:

One who gives publicity to a matter concerig the private life 'Of an'Other is
subject t'O liability to the 'Other f'Or invasi'On 'Of his privacy, if the matter

publicized is 'Of a kid that (a) w'Ould be highly 'Offensive t'O a reasonable

person, and (b) is n'Ot 'Oflegitimate c'Oncern t'O the public.49

) The public discl'Osure t'Ort protects against a wide rage 'Of discl'Osures 'Of pers'Onal

inf'Ormati'On, F'Or example, the t'Ort applies t'O the disseminati'On 'Of inf'Ormati'On ab'Out
pe'Ople's finances and debts.5o A key issu~ is whether a pers'On has a reas'Onable

expectati'On of privacy in the matter that is publicized.

As I wil discuss . bel'Ow in the. secti'On. entitled "The Hars of Discl'Osing Pers'Onal
. . 

In'Ormati'On," there is a strong legal recognti'On 'Of one's' privacy interest in 'One's private

home address and confdential fiaicial and business transactions. There is also a strong
. legalrecogntion of 'One's privacy interest in 'One's SSN. Althoughuot a public diclosure

of private facts case, the case of Remsburg v. Docuearch, Inc,,51 persuaively explains
why there is a privacy interest in one's SSN:

A. person's SSN has attined the statu of a quai-unversal personal identificati'On
. number. Id, at 531..:32. At the same tie, however; a person's privacy interest in

his 'Or her SSN is recogned by state and federal statutes, including RSA 260: 14,
IV-a (Supp.2002) which prohibits the.release 'Of SSNs contained with drvers'
license recordS. See also Financial Services Modernation Act of 1999, 15
U.S.C. §§ 6801-6809 (2000); Privacy Act of 1974, 5 U.KC. § 552a (2000).
"(AJrmed with one's SSN, an unscrupulous individual could obtain a person's
welfare benefits or Social Securty benefits, order new checkS at a new address on

49 Restatement (Second) of Tort § 652D. .
50 Brents v. Morgan 299 S.W. 967 (Iy, 1927).
51816 A.2d 1001 (N.H. 2003).
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that person's checking account, obtain credit cards, or even obtain the person's

paycheck." Greidingerv. Davis, 988 F.2d 1344, 1353 (4th Cir.1993).

Like the consequences of stalkng, the. consequences of identity theft can be
severe. The best estimates place the number of victis in excess of 100,000 per

year and the dollar loss in excess of $2 bilion per year. LoPucki, Human
Identifcation Theory and the Identity Theft problem, 80 Tex. L.Rev. 89, 89
(200 i). Victim of identity theft risk the destrction of therr good credit
histories. This often destroys a victi's ability.to obtain credt from any source
and may, in some cases, render the victim unemployable or even cause the victim
to be incarcerated. ld. at 9 i. 52. .

In the context of discussing whether a person has an actionable intrion upon seclusion

tort claim when rus or her SSN is improperly obtained the New Hampshie Supreme Cour
concluded that people have a reasonable expectation of privacy in their SSN:

I
./

In addressing whether a person's SSN is somethg secret, secluded or private, we
must determe whether a person has a reasonable expectation of privacy in the
number. See Fischer, 143 N.R at 589-90, 732A.2d 396. SSNs are available in
a wide variety of contexts. Rodak v. Lakevile Motor Express Inc., 649 N.W,2d

. 859, 863 (M;Ct.App,2002). SSNs are used to identify people to track social
securty benefits, as well as when taes and credit applications are filed. See

Greidinger, 988 F.2d at 1352-53. In faCt, "the widespread use of .SSNs as

unversal identifiers in the public and private sectors is one of the most serious
'manfestations of privacy conceni in the Nation." Id. at 1353 (quotation

. omitted). As noted above, a person's interest in maintaing the privacy of his or
her.SSN has been recogned by numerous federal and state statutes. As a result,
the entitieS to which this information is disclosed and their employees are bound

'by legal, and, perhaps, contractul. constraints to hold SSNs in confdence to
.ensure that they remain private. See Boda 649 N.W,2d at 863. Thus, while a
SSN must be disclosed in certain circumtances, a person may reasonably expect
that the nuhber wil remain private.53

Perhaps more than any state, Californa haS demonstrted a strong commtment to
protectig privacy in its laws. Pursuat to Arcle I, section 1 of the' Californa
Constitution: "All people are by natue free and independent and have inlienable rights,
Amons- these are ... pursuig and obtaing safety, happiness,and privacy," In White v,
Davis, 4 the Californa Supreme Cour stated: .

Although the general concept of privacy relates, of course, to an enotIously
broad'and diverse field of personal action and belief, the moving force behid the.
'new constitutional provision was a more focused privacy concern, relating to the
accelerating encroachment oii personal freedom and securty caused by increased

52 Id. at 1007-08,
53 Id. at 1008.

. . 54 13 Ca3d 757 (Cal. 1975).
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sileilaíiceand data collection activity in contempora society. The neW
provision's pnmar purose is to afford individuals some measure of protection
against ths most modem theat to personal pnvacy.55

Accordîigly, it is my opinion that Hyatt could certainly expect that the FTB would treat
his personal data with the utmost care and responsibility and would limit its disclosures

. as .narowly as necessar to achieve its goals. He could expect that the FTB would seek
data from rum first before going out to seek it from third paries. It is my opinion that the
FTB did not heed its responsibilities. It disclosed Hyatt's inormation in a cavalier
fashion, with a kid of bureaucratic regulanty and indifference.

Breach of Confidentiality

Beyoiid violating its basic responsibilties to maintain the pnvacy and secunty of the
personal information it collected, it is my opinon that the FTB also breached the
confidentiality it promised to Hyatt.

An important,.and often underappreciated privacy interest in the law, is tle notion of

confdentiality. With breach of confdentiality, the trt in a relationship is being

violated, Protection againt breach of confdentiality helps. ensure that certin
relationships that depend upon trt are promoted. . Protection againt disclosure also
protects one's relationships of trt, but the har of disclosure tu on the daage

. wrought by the release of embarassing secrets or data that renders one vulnerable,
) Breach of confdentiality involves a betrayal of trt, regardless of the natue of the data

revealed.

Many states have recogned tort liabilty for breach of confidentiality. The "cleat
modem consensus of the case law" is to recogne the breach of confidentiality tort. 

56

The tort of breach of confdentiality emerges from the concept of a fiduciar relationship,
. which is "founded on trst or confdence reposed by one person in the integrty and
fidelity of another.,,57 "A fiduciar relationship is one founded on trt or confdence
reposed by one person in the integrty and fidelity of another. Out of such a relation, the
laws raise the rule that neither par may exert influence or pressure upon the other, tae

. . selfish advantage of his trt(,l or deal with the subject matter of the trt in such a wax
.as to benefit himself or prejudice the other except in the exercise of utmost good faith," 8

Accordig to the Restatement: "(Olilestandig in a fiduciar relation with another is
subject to liabilty to the other for har resulting from a breach of duty imposed by the
relation. ,,59 '. .

One of the most common contexts in which the tort of breach of confdentiality is applied
is when a physician breaches a patient's confdences, For example, in McCormick v.

. 5S Id. at 773-74.
56 David A, Elder, Privac Torts §5:2 (2002). .

.57 See Mobile Oil Corp. v. Rubenfeld, 339 N.Y.S.2d '623,632 (1972).
.58 Mobile Oil Corp. v. Rubenfeld, 339 N.Y.S.2d 623, 632(1972).
59 

Restament (Secnd) of Tort § 874.
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England, 60 Mrs. McCormck was involved in a contentious divorce and custody battle
with her husband. McCormck's doctor gave a letter to her husband that stated that
McCormck was sufferig from "major depression and alcoholism, acute and chronic."
McCormck sued her doctor, Accordig to the cour, a "majority of jursdictions faced
. with the issue have recognized a cause of action against a physician for the unauthorized
disclosure of confdential information Uiless the disclosure is compelled by law or is in
the patient's interest or the public interest.,,61 Unlike the tort of public disclosure, the tort
of breach of confidentiality does not have the element that the disclosure be "highly
Offensive." Th~ cour reasoned that the public disclosure tort "focUses on the content,
rather than the source of the information. The unauthoried revelation of confidential
medical information should be protected without regard to the degree of its

offensiveness.,,62 The tort applies not only to physicians, but also to baners and other
professionals who maintain relationships of trt. 63

Additionally, some cour have extended liabilty for breach of confidentiality to third
paries who induce the physician to disclose. In Hammonds v. AETNA Casualty & Surety
Company,64 an insurce company persuaded the plaintiff's doctor to disclose
. confidential information about him for use in a legal proceeding. The cour held that the
insurnce company could be liable for inducing the doctor to breach confidentiality: "The
law is settled in Ohio and elsewhere that a thd part who induces a breach of a trtee's
duty of loyalty, or parcipates in such a breach., or knowingly accepts any benefit from. .
such a breach, becomes diectly liable to the aggreved par," In the documents I
reviewed, several demand letters are for information from Hyatt's physician and medical
intitutions seekig dates of treatment. Whle the informtion requested does not ask for

data about Hyatt's medcal ailmen,ts, it does call for the disclosure details about the natue
. and duration of his treatment.

The breach of confidentiality tort is not juSt lited to disclosures by physicians. For
examle, it has been applied frequently to baners. A number of jurisdictions exten.d the
tort of breach of confidentiality to disclosures by ban and financial institutions of theircustomers' financial inormation:,65 .. .
Conceivably, the tort could apply whenever a fiduciar relationship exists. There are no

. fied set of relationships that are fiduciar ones, and cour "have carefully refrained
. . from defig intaces of fiduciar relations in such a maner that other and perhaps
'. new cases might beexcluded,,,66 Cour' look to the following factors in defig a .

60 494 S.E.2d 431 (S,C. Ct App, 1997).
61 ¡d. at 435. .

. 62 ¡d. at 438.
63 See, e.g., Peterson v. Idao Firt National Ban 367 P.2d 284 (Idao 1961) (breach of confdentialty tort

for disclosure by ban).
64 243 F. Supp; 793 (D. Ohio 1965).. .

.65 See, e.g., P_eterson v. Idao First Nationa Ban 367 P.2d 284 (Idao 1961); Barett Ban of West

. 'Florida v. Hooper, 498 So.2d 923 (Fla. 1986); Indiana National Ban v, Chapman 482 N.E.2d 474
(Id.App.1985); Suburan Trut Co. v. Waler, 408 A.2d 758 (Md. Ap. 1979); Richfeld Ban & Trut
.Co. v, Sjogren, 244 N.W.2d 648 (M 1976); McGuie v, Shubert 722 A.2d 1087 (Pa. Super. 1998).

d 66 

Swerhun v. GenralMotors Corp., 812 F. Supp; 1218 (M;D. Fla. 1993);
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fiduciar relationship: "(T)he degree ofklship of the paries; the disparty in age, health~

and mental condition; education and businessexpenence between the parties; and the
extent to which the allegedly subservient par entrted the handling of . , . business

affairs to the other and reposed faith and confdence in (that person or entity).,,67

The har from a breach of confidence, then, is not simply that information has been
disclosed, but that the victim has been betrayed, When it recogned a cause of action for
breach of confidentiality in 1920, the cour in Simonsen v, Swenson,68 noted that "the

physician is bound, not only upon his own professional honor and the ethics of his high
profession, to keep secret (a patient's information) . . . A wrongfu breach of such
confidence, and a betrayal of such trt, would give nse to a civil action for the damages
natually flowing from such wrong.,,69

There are certiny instaces where we might find the breach of confidentiality desirable.
In Tarasoff v. Regents of the University of California, 70 a psychotherapy patient murdered
'a young woman with whom he was obsessed. The cour concluded that the patient's
psychotherapist had a duty to the woman because he had knowledge that his patient
posed a danger to her. However, these intaces generally involve the theat of injur or

death to others or a threat to the public.

)

I ari not opining as to whether, in fact, the FTB is liable under the breach of confidence
tort. Rather~ I mention these cases to ilustrate that there is considerable recognition in
the law and otherwise that breachig confdentiality constitutes a nontnvial mjury. It is
importt to recogne that breach of confdentiality is a distinct har that is related to,
yet differs from, the di~closure of personal information. hi essence, breach of
confdentiality may be understood as a subset of disclosure of personal information.
What makes breach of confidentiality a distinctive ,har is that it is a violation of trt.

It is my opinon that the FTB owed Hyatt a duty of confdentiality. The documents I
reviewed demonstrte that Hyatt requested that the information he supplied to the FTB.
remain confidential and that he had every reason to expect that the information would
remai confdentiaL.

. First, the documents reveal diect assurances of confidentiality communcated to Hyatt
i;d his representatives. Accordig to Hyatt's affdavit, he states that "Ms, Cox expressly.
promised that she would keep my secret address pnvate, and I therefore provided her
With the address which I had so paintagly kept secretive in a reasonable (but
. detnmental) reliance oD. her trtworthiess as an agent or employee of the State ofCalifomia.,,71 .. .
67 Pottinger v. Pottinger, 605 N.E.2d 1130 (I App. 1992). For more inormon on the breach of
~nfdentialty tort see generay Alan B. Vickery, Note, Breach of Confidence: An Emerging Tort, 82

Co1um L. Rev. 1426 (1982); Susan M, Gies, Promises Betrayed: Breach of Confidnce as a RelJedy for
Invasions of Privac, 43 Bufalo L. Rev. 1 (1995);~ . .. 177N,W.831 (Neb. 1920), .
69 Id. at 832.
70551 P.2d 334 (Ca 1976).

71 Hyatt Afdavit, at ir 137.
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In his deposition, Hyatt states:

Q. Okay. Did the FTB promise you any. protection, other than what's required by
law concernng your privacy?
A. The FT promised me unconditionally that it would protect my privacy.
Q. Do you believe it undertook ir your case special obligations in addition to
what the law requires?
A. Yes. In addition to the promise - In addition to what the law requires, it made
additional promises in its initial contact letter or letters, and then the auditors and
also made additional promises of confidentiality..

Q, By those additional promises, what obligation was added on to the FTB's
obligations required by law?
A. Well, for example, in the contact letter, the initial Notice of Audit, the FTB
promised me not only would it abide by the Californa Privacy -I'm getting tied.

You have to bear with me.
Q. Take your tie. .
A. Inormational Practices Act, and the Federal Privacy Act, but that it would also
disclose my information oiily to certin governent agencies, such as the IRS.72

\
I

)

. Hyatt ai~o stated in his deposition: "I think that the promises that the auditors .made to my
ta representatives were -- included those that were required by law, hut that went much
fuer and were unconditional statements that they would preserve the confidentiality of
the tlocuments that they wanted me to submit to them," 73

When the audit began, Hyatt had research dòne about the Califoniia Inormation
Practices Act and his privacy rights:

Q. Why were you having this res~arch done?
. A. I was curous about whát was in store for me in the audit and whether the FT
. would keep my inormation private.
Q. . What reason did you have, upon receipt of notice from the FTB, to be
concemedabout maintainng'confdentiality of your inormation?
A. Well, the FTB made a, an importt point of privacy, so I knew that it would
be an issue, and wanted to be familiar with it.
Q, Did you have any reason to believe at that time the FTB would not maintain.your privacy? .

; A. No. I believed what they promised at thattime.74

. Hyatt also testified in' his deposition that: "The FTB accepted my secret address in
confidence - in secrecy and confdentiality, promised to keep it confidential, and then
without notifyg me sent it out to newspapers and utilties.,,75

72 Videotape Deposition of Gilbert Hyatt Aug. 17, 2005, VoL. i: pp. 497-98..73 Id. at p.499. .
.74 Videota Deposition of Gilbert Hyat Aug. 

16, 2005, VoL. IT p. 312.

) 75 Videotape Deposition of 
Gilbert Hyat Dec. 5, 2005, VoI.W, p. 714.
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Second, whenever Hyatt or his representatives sub1Itted information to the Fm, they
sought assurances of confdentiality and clearly expressed that the information and

documents conveyed to the FTB were to remain confidentiaL. Frequently, FTB officials
provided acknowledgment that they understood Hyatt's strong desire for confidentiality
.and assurces that Hyatt's information would remain confidentiaL. For example, in a
1997 memo from Eugene Cowan (Hyatt's tax attorney) memorializing conversations with
Ana Jovanovich of the FTB, he stated:

Ms, Jovanovich asked if we would supply her with certin agreements that the
FTB had previously reviewed and had copied excerpts from. She reiterated~ her
. understadig that Mr. Hyatt was extremely concerned over the confidential

natue of his agreements and his case in total.76

Additionally, in letters from Eugene Cowan to the FTB, tranmittg Hyatt's licensing
agreements with varous companies, Cowan stated: "Copies of these agreements are
being sent to you under your assurance that the agreements will be kept confdential and
secure.,,77

ii a June 25, 1998 memo to his file, Cowan wrote: "From the outset of the audit
. conducted by the FTB on the tapayer's 1991 and 1992 taable year, we have inormed
theFTB of the. tapayer's need and desire to keep the materials fushed as par of the
audit private and confdential.,,78 In that memo, Cowan provided a "chronology of the

. wrtten and oral Contacts that I have had with the FTB concerning the tapayer's desire
for confidentiality. and/or privacy.,,79 According to Cowan's recollections of his
conversations with FTB offcials in the chronology, on September 13, 1993, "Mr. Shayer
explained tht FTB personnel was required to maintain the confdentiality of a tapayer
records, Mr. Shayer assured me that the tapayer's fie would be maintained in a locked
cabinet and that only the FTB personnel workig on the case would have access to the
fie.,,80 On September 29, 1993, "I (Cowan) reiterated to Mr. Shayer the sensitive,

. confdential natue of the documentation, Mr. Shayer assured me that the confidentiality
of the. documents would be maintained ,,81 Cowan .references a conversation he had with
Mr. 'Soriano "regardig the tapayer's desire to keep his home address private and

. confdential.,,82 On Febru 23, 1995, Cox made a visit to Cowan;s offces to review
Hyatt's documents. According to Cowan's description of the visit: "I told Ms, Cox that
the tapayer is very concerned for his privacy and tred to maintain a very low profile in

. Nevada. Ms. Cox assured me that everyone in the FTB was subject to the securty and
disclosure policy of the FTB the violation of which would cause an FTB employee to
lose his job or worse.,,83 Throughout the memo, Cowan wrtes aböut numerous oral and

76 Memoradum from Eugene Cowan to fie (Dee. 3, 1997).
77 Lettrs from Eugene Cowan to Ana Jovanovich (Dee, 22, 1997).
78 Memo from Eugene Cowan to fie (June 25, 1998), p. 1.
79 Memo .fom Eugene Cowan to file (June 25, 1998), P. 1.

. 80 Id. at.p. 1.

81 Id.:at p, 1.

82 Id. at p. 2.

.83 Id. at pp. 2-3.
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wrtten communcations with FTB officials, including Mr. Soriàno and Ms. Cox, in
which Cowan repeatedly stated that Hyatt expected confidentiality and privacy, and. the
FTB offcials assured him that they would maintain confidentiality.84

. In an Augut 29, 1995 letter to the FTB, Cowan states that "Mr. Hyatt has been careful to
protect his privacy as a result of past harassment and disruption of his work. ,,85 Cowan
fuer wrtes:

As par of maitaining his private profie, Mr. Hyatt has imposed on frends and
colleagues to serve as trtees or as nominal addressees for Mr. Hyatt's personal

residence and related items (such as votig address, utilities, etc.) in Las Vegas.
Mr. Hyatt also uses Post Offce boxes for his correspondence to maintain.

privacy. Mr. Hyatt does not want his name publicly associated with his residence.
Of course, Mr. Hyatt uses Las Vegas business cards and has had extensive
business correspondence and contacts using his Las Vegas address and phone
number in 1991 and 1992 (and to the present). But, as mentioned above, to protect

against undesirable contacts, he has tred to insulate his name from readily-
accessible public records.86 . .

. ii a respoiise letter, Cox wrtes: "The FTB acknowledges that the tapayer is a private
person who puts a significant effort into protecting his privacy. . . . Your letter states that
the tapayer does not want his name publicly associated with his residence.,,87 . .

In Cowan's deposition testimony, he stated that "Mr. Shayer (of the FTB) and I discussed
keeping Mr. Hyatt's 'documents confidential and keeping them locked in a cabinet, I.
th he described, and allowing as few as possible - basically, those folk who needed

to know..at the FTB to be able to review that.,,88 In another part of his deposition,
Cowan states that he discussed the importnce of protecting Hyatt's confdentiality with
.the FlB officials,89

third, beyond explicit promles of confidentiality, the docwients also indicate that the
FTB had duties of confdentiality by vire of the natue of its relationship with Hyatt, its
special position of power, its own rues and procedures, and its other obligations under
the laws and constitution of Californa, In partcular, the FT's Disclosure Education

. T(aIng Mànual emphatically. calls for keeping personal inormation confdentiaL.
Thoughout ths booklet, on nearly every page, the slogan "If in doubt, don't disclose"

. appear. Moreover, the Manual states' that "(t)he priar tyes and sources. of
'confdential inormtion received by FTB include: ta inormation' received from

individuals such as: an individual's name, social securty number, addresses, exemptions,

84 Id, at PP" 1-6.

8S Lettr from Eugene Cowan to FT, Aug. 29,1995, at p. 2.
S6 Id. at pp. 4-5 (emIhais in ongi1). .
~7Lettr from Sheil Cox to Eugene .Cowan Aug. 31, 1995, at pp. 1-2 (emphasis in ongil).

. $8 Cowan Deposition, Apr. 17,2000, Vol. Ii, p. 268. .
89 Cowan 

Deposition, Apr. 17,.2000, Vol. Il p. 492 ("Q. BYMR BRASHAW: You helped preserve the

.tapayer's:- A. Confdential rights and discussed tht issue with the audtors.").
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.or filing statu. ,,90 On that page are four text graphics with the words
"CONFIDENTIA," "TOP SECRET," "NEED TO KNOW," and "CLASSIFIED."

The FTB's duty of confidentiality is also established by statements it makes to tapayers.
A docwnent entitled California Taxpayers Bil of Rights - 1988: A Guide for Taxpayers
states:

Your Rights to Confidentiality

We keep confidential the information that you provide to us on your state ta
. retus, in letters and durg any meetings with our auditors or other

representatives. We share confidential information,' only as requied by law, with
. other governent agencies such as the Internal Revenue Service and other state
. and local ta agencies.

If, however, you are no longer maried or living with your spouse. and you filed a
joint retu with an amount due, upon wrtten request, we can tell you whether we
have tred to collect from your spouse, the general natue of the collection

activities, and the amount we have collected.91

OndOCUIents requesting information from Hyatt, a Privacy Notice appears describing
the privacy rights established in the Californa Information Practices Act of 1977.92 . .

. In a: letter to Hyatt dated June 17, 1993, the FTB provided Hyatt with a questionnaire for
.tie in the FTB's investigation. That questionnaire contaned provisions about the FT's
responsibilties:

Y our tax retu has been selected for audit by the Californa Fnmchise Tax Board(FTB). .
What shóuld you expect from a Franchise Tax Board audit?
. Coureous treatment by FTB employees

. .. Clear and concise requests for information from the. auditor assigned to your

case
· Confdential treatment of any personal and fiancial inormation that you
provide to us

. · Completion of the audit withi a reasonable amoUnt oftime.93

The promise of confdentiality is broad and clear: "Confdential treatment of any personal
. 
and fiancial information that you provide to us.,,94 In the Privacy Notice (F 1131),

. . 

the FTB states:

90 Fl Disclosure Education Trag Manua p, 5.
91 FT, California Taxayers Bil of Rights -1988: A Guide for Taxpayers, at p. 2.
92 See Inormtiön ConceI'g Resident Statu Form p. 2 (privacy Notice).

. 93 Letter from FT to Hyat June 17, 1993 and Audit Schedulg Inormtion Form
94 fd. (emphasis added),
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We may give the infOl1ation you fush us to the United States hiternal Revenue
Service, the proper official of any state imposing,an income ta or a tax measured
by income, the Multistate -Tax Commssion and to Californa governent
agencies and officials, as provided by law. If you owe any monies, we may
disclose the amount due to employers, financial institutions, County Recorders,
vacation trt fuds, process agents and other payers.95

Ths laiguge is consistent with the languge in the document entitled California
Taxpayers Bil of Rights - 1988: A Guide for Taxpayers. It is my opinion that these.
documents make explicit pronuses of confidentiality, They strongly and repeatedly state
the general rule that any information that a tapayer fushes to the FTB is to be kept
confidentiaL. The documents state that there are exceptions to this general rule, and they
delineate these exceptions, Nowhere in the documents does the FTB state that it will
disclose personal Ínformation to third partes such as doctors, newspapers, datigservices, and others, '

, It is worth noting that the FTB Privacy Notice (FTB i 131, revised 5-89/6-91) attached to
the form sent to Hyatt differs froni the latest version of the FTB Privacy Notice (FTB
1131, revised 08-2004). hi particular, the section on information disClosure has been re-
wrtten.

TheFTB Privacy Notice provided to Hyatt is quoted above. The 08-2004 version of the
FTB Privacy Notice states:

Information Disclosure

We may disclQse your ta inormation to:
· The hitemal Revenue Service.
· Other states' income ta officials.
. The Multistate Tax Commssion,
. Appropriate Californian governent agencies and officials,
· Thrd paries when nece~s~ to determne or collect your ta liabilties.96

SÎrlar to the Privacy Notice provided to Hyatt, the 2004 version mentions that

inormtion may be disclosed to the IR, other states' ta. offcials, the Multistate TaX
. Commssion, and appropriate California governent agencies and offcials. However,
there is an addition at the end of the 2004 version:' "Thrd parties when necessar to
determe or collect you ta liabilties." This does not appear in the Privacy Notices

'Hyat received.

The FTB'g 2004 Privacy Notice at least mentions the, possibility that inormation wil be
providçd to thd pares "when necessar." As discussed above, eVen were ths the

notice that Hyatt received, itis my opinion. that many of the FTB's disclosUres of Hyatt's, .
95 FT Privacy Notice, Fl 1131, included in the Audit-Schedulg Inorma:tion Form supra.

) 96, FT 1131, Q8-2004, available at htt:/lww.ft.ca.gov/fonn/misc/l131.pd
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personal information lack any apparent justification. But Hyatt received the older

. Privacy Notice, which enumerated the entities and officials that might receive his
personal information. Nowhere in the notice Hyatt received are thid paries mentioned.

The very purose of a Privacy Notice is to inform the tapayer of the limited exceptions
to the strong rule of confidentiality that the FTB is to follow. Accordingly, the FTB
clearly breached the confidentiality it promised in its Privacy Notice. To the extent it
had the practice of disclosing information to third pares under any circumtances, then
its Privacy Notice was misleading and inaccurate.

The documents reveal that Hyatt, through his representatives, read and relied upon that
Privacy Notice, For example, Eugene Cowan stated in his deposition:

Q. Now, are you aware that at the time that was standard operatig procedure ~
whether or not that was stadad operating procedure of the FTB to send out
Demands to Fursh ilformation from thd parties without firt requestig it from
the tapayer?

A. No, I wasn't aWare. I was aware that on the audit form and letters that the
Franchise Tax Board sends to you is the promise of following theilformation

Practices Act and all the requirements that are imposed on the Franchise Tax
Board in doing so.'.9

) li the. private sector context, businesses often make promises to consumers that their

personal. data wil remàin confidential and will not be disclosed to thid partes. il a

number of intances, companes violating their privacy policies by disclosirig inormation
to thid partes have had actions brought againt them by the ,Federal Trade

Commssion.98 The FTB's promises of confdentiality are more than mere promises.
They are based in the FTB's legal duties under the Calîforna Constitution and the
Californa Inormation Practices Act, Indeed, the Privacy Notice on the FTB's form
. begi by invokig the Californa Inormation Practices Act.

Therefore, it is my opinion that the FTB clearly owed a duty of confidentiality to Hyatt
with regard to the inormation he supplied to the FTB - his SSN, home address, and
business and fiancial documents. Ths duty was established by the FTB's express.
promises of confidentiality conveyed to Hyatt and his representatives, the natue of the

'HFT'S relatioiihip with Hyatt, the FTB's own policies regardig maintaIg strct
, confdentiality, the FTB privacy notices and other literatue conveyed to tapayers about
. its maintenance of confdentiality, the Californa Constitution, and the Californa
Inormation Practices Act, among other sources.

It is my opinon that in spite of the dutY of confdentiality the FT)3 owed to Hyatt the
FTin this case breached confdentiality by dissemiating Hyatt's personal inormation.

~7 Eugene Cowan Deposition, May 17,2000, VoL. IV, p. 540.
. 98 See, e.g., In Re GeoCities, 1999 FTC LEXIS 17 (Feb, 5, 1999); FTC v. Eli Lily, No. 012-3214; In ie

) ( dateway Leg Corp., No. C-4120.
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A1 discussed above, in nunerous instaces, the FTB disclosed Hyatt's SSN and private
home address in demand letters sent to a panoply of individuals and entities. The FTB
also disclosed Hyatt's business documents to two Japanese companies (Fujitsu and
Matsushita) that did business with Hyatt, Hyatt was concerned about t!:e Japanese
companes fmdig out about his being audited with the FTB, as well as the fact that Hyatt
had allowed the FTB to examine his business documents with these companies.

According to Hyatt, the Japanese companies had "been tageted by u.s. taing

authorities, which has caused them a lot of gref and a lot of belief that they were being
discrimiated againt.,,99 Hyatt believed that the FTB's contacting the Japanese

companes would strain or ru his business relationship with them. Therefore, Eugene
Cowan repeatedly sought assurances from the FTB of confidentiality, and when he
trmitted Hyatt's licensing agreements to the,FTB, he explicitly stated that:

Copies 'of these agreements are being sent to you under your assurance that the
agreements wil be kept' confidential and secure. Please limt access to these
agreements only to those. persons who must review the agreements in connection
with the case. There have been lapses in confdentiality in ths case previously and
so we must admonish you and your colleagues to maintain the upmost care in

respecting the confidentiality of the materials provided to you and the information
contained in the files of this case. 

100

)

The PT, however, went ahead and sent letters to Tadashi Sekiawa, President and
Representative Director of Fujitsu and Ak Kokaji, Assistant Director of Matsushita
requesting "dates wire transfers were made to Gilbert P. Hyatt," 

10 I The FTB's letter to
Fujitsu contains a page from Hyatt's agréement with Fujitsu. The FTB's letter to

.,Matsushita contains a letter from Kokaji to Hyatt about his Patent Agreement. with the
, . ,compllY. These disclosures are in breach of the FTB's duty öf confidentiality as

established by the sources discussed above. I am perplexed at why the FTB did not tr
.. other ways to gather inormation about the wire tranfers in lieu of contacting the
companes. Nor can I conceive of a reason why enclosing portions of business
documents and. correspondence was necessary, In his deposition, Hyatt states: "The FT
sent out the letters to Matsushita and Fujitsu, and all of a .sudden my licensing program
came to a halt. That is a, I thi a signficant cause-and-effect relationship. And in fact,

the FTB did so in blatat violation of the privacy agreements that théyhad with me,,,I02.

My review of the documents indicates that there appears to have been a suòstantial
relationship developed between Hyatt and the FTB durng the course of the investigation.
'There are numerous .communications between Hyatt, his representatives, and the FTB. .
As a result, this is nót ak tö a situation of a governent bureaucracy disclosing data as a
matter of coUre, without havig the benefit of knowig' each individual's paricular
circumtaces and preferences. Instead. from my review of the dOCuments, it is my

\i

99 Videota Deposition of Gilbert P. Hyatt Aug. 15,2005, VoL i. p. 139.
100 Letters from Eugene Cowan to An Jovanovich (Dec. 22, 1997).
101 Lettr frin Sheila Cox to Tiidahi Sekiwa, Fujits Apr, II, 1995, HOI710, and Lettr from Sheila

Cox to Ak Kokaji, Matshita Apr. II,J995, HOI713. .
'102 Videotae Deposition ofGibertP. Hyatt Aug, 15,2005, VoLI, p. 139.
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opinion that the FTB had extensive contact with Hyatt and his representatives and was
. well aware of his strong desire to keep his information confideIitial. For example, in an
Augut 31, 1995 letter from Sheila Cox to Eugene Cowan Cox wrtes: "The FTB
acknowledges that the tapayer is a private person who puts a significant effort into
protecting his privacy."i03 The FTB's relationship with Hyatt and ,his representatives and
its acknowledgement of Hyatt's desire for confidentiality makes the FTB's breaches of
confidence all the more diffcult to justify in my opinion.

The Ilarins of Disclosing Personal Information

It is my opinion that Hyatt has a privacy interest in his SSN, home address, and business
and financial tranactions and that. he has bona fide reasons for wanting to keep this
information private.

Hyatt is a promient inventor, having developed computer technology that revolutionied
the industr. AB a result, he has. received signficant media attention and has also
accumulated substatial wealth. Hyatt thus has several good reasons to attempt to'keepa

low profile. .Firt, his activities are not those of a person who wants to seek out the

limelight. He is not strving to become a public figue such as Bil Gates or Donald
Trup or others. Rather, Hyatt desires to keep a .low profile and to contiue to work on
and license his inventions.

According to Hyatt's affdavit, he has many legitimate concerns about others learng
about his home address. His address is where he also maintain his laboratory and does
his research. Accordingly, hejhas an interest iIi preventig others from engaging in
industral espionage or the theft of his ideas.104 He keeps his "most sensitive documents
in, (hs) private home-offce.,,105 He has also been "harsed by three abusive estranged
relatives." 

106 hi his Augut 29, 1995 letter to the FTB, Cowan 
explains: "Mr. Hyatt

rtadeup his mid to leave California in mid-1990. Since receivig public recognition
about mid-1990, certn members and former members of his family (such as his brother)
had been constantly harsing him (legally and otherwise) and he grew fed up with their

. interference. Mr. Hyatt s work was constatly interrpted by the press and the public. He
was harassed by anonymous callers. Additionally, the natue of his patent and research
,work requied a quieter, more remote environment.,,107 One can imagie that when it
becomes known that a person is wort milions of dollars, all sort of individuals surace

. who would like a piece of one's success.

'Hyatt took steps to ensure that his address would not appear on public records. He had
his home purchased though a trt so his name would not appear on public. propert

103 Letter from Sheila Cox to Eugene Cowan (Aug. 31,1995).
, 104 Hyatt Afdavit, at ir 18.
105 Hyatt Afdavit, at ir 18,
106 Hyatt Afdavit, at ir 140. . .
107 Letter from Eugene Cowan to FlB, Aug. 29, 1995, at pp. 2-3,
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records, and he took steps to shield his naie and address from appearng on varous other
public records. 

108 .
Nevertheless, the FTB disseminated Hyatt's SSN, home address, and business and
financial trsactions.

1. SSNs

Exposure of SSNs creates a nsk of identity theft. The PTB included Hyatt's SSNs on
numerous demand letters sent to dozens of individuals and organzations without regard
for whether there was any need to disclose them. The more that a person's sensitive
personal data is dissemiated, the more that the individual is exposed to the risk of an
identity theft. All it taes for an identity theft to occur is for one unscrupulous individual
to use one's SSN to access accounts, Hyatt's considerable wealth makes hi a
particularly attactive taget for identity theft.

As defied by the United Stat~s General Accountig Offce, "identity theft or identity

fraud generally involves 'stealing' another person's personal identifyg inormation. . .

, and then using that inormation .to fraudulently establish credit, ru up debt, or tae over
existng financial accounts."I09 " .

.1

)

According to the FBI, identity theft is the most rapidly growing tye of white-collar
crimial activity. i io Accordig to estimates by the Federal Offce of the ComptrOller of
the Curency, there are half a millon victim of identity theft each year. i I I

Identity theft can be a harowing experience, and it can be devastatig to victim.
Accordig to estimates, a victl must spend over two years and close to 200 homs to

repair the damage that identity theft causes. 112, Furher, victÍ1 often have to spend
. thousands of dollars to remedy the har.ll Victim expenence great anety, leading to
psychological' har ii certin cases. 

114 Victim have diffculty "obtag loan,

)

.108 Hyatt Affdavit, at ir 18. .'
109 U.S. Genera Accountig Offce, Report to the Honorable Sam Johnon House of Representatives,

. Identity Theft: Greater Awareness and Use of Exitig Data Are Needed 1 (June 2002); see also Jenfer 8. '
Lee, Fighting Back When Someone Steals Your Name, N.Y. Times, Apr. 8, 2001. For more background,

see generally BETH GIVENS, TH PiU ACY RIGHT HANDBOOK 2i7-48 (1997).
lio See JenIfer 8. Lee, Fighting Back When Someone Steals Your Name, N~Y. Times, Apnl8, 2001.
ll See Robert O'Harow Jr., Identity Thieves'Thrive in Informtion Age: Rise of Online Data Brokers

Mal CriminalImpersonation Easier, Wash. Post, May 31, 2001, at AI. ,.
112 See JAN BENNR, BETH GIVNS, &. ED MmRZWINSKI, NOWHRE TO Tu: VIClS SPEA OUT ON

IDENl THFl: .A CALPIRGIPRIVACY RIGHT CLEARGHOUSE REPORT (May'2000) avaiable at
4itt://ww.pnvacyrghts,orglar/idthetUOOO,hti; see also Jennfer 8. Le, Fighting Back Wlen Someone

Steals Your Name, N.Y. Times, Apnl 8, 2001; Brandon McKelvey, Financial Instituons' Duty of

'Confidentiality to Keep Personal Infrmation Secre from the Threat of Identity Thef, 34 U.C. Davi L.
'Rev. 1077, 1086-87 (2001). .'
II Chopher P. Couch, Commenta, Forcing the Choice Between Commerce an Consmers:
Application of the FCRA to Identity Thef, 53 Ala. L. Rev. 583,586 (2002).
114 Chrtopher P. Couch, Commenta, ForCing the Choice Between Commerce an CQnsmers.~

ApPlication of the FCRA to Identity Thft, 53 Ala. L. Rev. 583, 586 (2002).
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mortgages, securty clearces, prom~tions and even gaing employment.,,115 In certin

cases, victims are even arested based on warants for the crimes of the identity
theves. 1 16

SSNs are a key piece of information for identity theft. SSNs can unlock a host of other
information held by the governent and the private sector.ll The identity thief, as Lyn
LoPuckI observes, "ordinarly needs personal inormation about the victim, such as the
victim's name, social securty number, birt date, or mother's maiden name." 

1 18 Thus,

information enables the identity thief to apply for credit or open accounts in the victim's
name, 119

SSNs are used as passwords to obtain access to a host of personal records from ban,
investment companes, schools, hospitals, doctors, and so on.120 The SSN is a powerful
number, for with it a person can open and close accounts, change addresses, obtaiIi loans,
access personal inormation, make financial trsactions, and more. Indeed, several

.cour have noted the myrad ways SSNs ,can. be misused to gain access to an individua's
'personal information or accounts, In Greidinger v. Davis, 

121 the cour strck down a

'Voter registration systeni requing voters to provide SSNs (which were then made
. 
publicly available). Ths system forced people to risk public disclosure of their SSNs in
order to vote, exposing them to undue risks by creating a burden on their right to vote. 

122

In Beacon Journal v. . City of Akron, 123 a cour held that a state freedom of information act
did not extend to public employees' SSNs:

) Than to the abundance of data bases in the private sector that include the SSNs of
persons listed in their files, an intrder using an SSN can quietly discover the
intimate details of a victim's personal life without the victim ever knowing of the
Iitrion.124

According to the Cour the disclosure of SSNs would create a "high potential for fraud

.IIS Mar A. Sabo~ The Identity Theft and Assumption Deterrence Act of 1998: Do Individual Victims
Finally Get Their Day in Court?, 11 Loy.Conser L. Rev. 165, 167'(1999); See also Mara Raz-
Palafox, Identity Thef on the Rise: Will the Real John Doe Pleae Ste Forward?, 29 McGeorge L. Rev.

.483,484 (1998); BradonMcKelvey, Financial Institutions' Duty oj Confientility to Keep Personal
Informtion Securefrom the Threat of Identi Theft, 34 U.C. Davis L. Rev. 1077,1087 (2001).
.116 Lyn M. LoPucki, Huma IdentficatonTheory and the Identity Thef Problem, 80 Tex. L. Rev. 89, 90

, (2001); see alsoPnvacy Rights Clearghouse and Identity Theft Resource Center, Criminal Identity Thft
(May 2002), htt://ww,pnvacynghts.org/fsfsllg-CndThefthtilI U,S. General Accountig Offce, Report to the Honorable Sam Johnon Hous of Representatives,

Identity Theft: Greater Awareness and Use ofExitIg Data Are Needed 7 (June 2002).
118 Lyn M. LoPucki, Human Identifcatin Theory an the Identity Theft Problem, 80 Tex. L. Rev. 89, 94

. (2001). ,
119 LoPuckildentity Theft, supra note xx at 104. , ,
I~O For examle, an identity thef purhaed die SSN& of severa top corporate executives from Intemet
. database companes. The thef then used the SSNs to obta more persona inormtion about the victi.

Benjam Weiser, Identity Thft, and These Were Big Identities; N.Y. Ties, May 29,2002.
'I 988 F.2d 1344 (4th Cir. 1993).' '
122 Id. at 1354.

. 123 70 Ohio St3d 605 (OWo 1994).
124 Id. at 611.'
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and victiitatioiL,,125 Likewise, in City of Kirkland v. Sheehan,126 a cour restncted the
disclosure of law enforcement personnel's SSNs because:

Access to an individual's SSN enables a new holder to obtain access to and to
control, mapulate or alter other personal inormtion. In effect, access to an SSN
.allows a person, agency or company to more effciently and effectively search for
and seize information and assets of another. 127 .

In short, The SSN fuctions as a magic key that can unlock vast stores of records as well
as fiancial accounts. Thus, the SSN is the identity thets best tool.

BeCause the SSN can be used in such perncious ways to har an individual, it is
incumbent upon any entity that maintain people's SSNs to keep them secure.

2. Home Addresses

. 
The facts in ths case also indicate that the FT disclosed Hyatt's home address. Without
mowing much on the issue, people might be' tempted to glibly say: "What possible
pnvacy interest could a person have in her home address? Isn't ths information tyically

contained in the phone book?" Such a view is clearly unormed. There can be very
importnt pnvacy interests in one's home address. Of course, there are may people for
whom the disclosure of their. home address atdphone number will riot present aiy
problems;'but for othets, it could make the difference between life or death.

The federal Dnver's Pnvacy Protection Act (DPPA) of 1994,128 was passed in response
to the state DMV'g disclosure of a home address. In 1989, a fan obsessed with actress
Rebecca Shaeffer hied a pnvate investigator to fid out where she lived. The

investigator obtained the addres~ from Californa's bMV. The fan then went to
Shaeffer's home and murdered her. This murder was a major impetu leadig Congress
to pass the DPP A, which prohibits states from disclosing personal information in DMV
records without an individual's consent. 129 The key point is that Congress recogIedthe
importce of protecting the pnvacy of home addresses - so much so that it even passed
a law about it,

Many people have a strong interest in keeping their addresses confdentiaL. Celebnties
, want to protect themselves from being harsed by obsessed fan, stalkers, and pa.par,

'. Victi of stalkers and domestic abuse "victi who have fled their abusive parers also

. need to safegUrd the pnvacy of their home addresses, . They often move to a new
location to hide themselves (and their children) from an abusive parer. If their

addresses are made public in public records, then they could be, hUnted down and perhaps

125 ¡d. at 612.

126 29 MedaL. Rep. 2367, 2001 WL 1751590 (Wash. Sup, Ct 2001),
127 ¡d. at *7. ,'.
128 18 D.S.C. §§ 2721-2725.
129 Seë PnscI1a M Regan Legilatig Privac: Technology, Socia Values, and Public Policy 102 (1995)

for background into the legitatve hitory of th law. ..
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killed. Witnesses in a crial case may need to conceal where they live to prevent

retaliation against themselves and their families.

Another group of people needing protection of their home addresses are aborton dÇ)ctors,
There are many people who want to kill or mai these doctors and their families. For
example, an Internet site known as the ''Nuremberg Files" posted information about
doctors workig in abortion clincs, includig their home addresses. The site also listed
doctors who had been killed or wounded. The doctors feared for the safety of themselves
and their famlies, and they won a $107 millon lawsuit, which was upheld on appeaL. 130

Clearly, the interests in safeguding the privacy of residential addresses is not trviaL.

Yet another group of people whose safety can be compromised by the disclosure of home
addresses are police offcers. In Kallstrom v, City of Columbus, 

131 Ohio was plang to

disclose police offcers' home addresses under its public records law to the defense
counel of members of the Short Nort Posse, a violent drg conspiracy rig. The 6th

Circuit concluded that the release of this information would violate the offcers'

constitutional rights: "(T)he City's release of private information concerning the offcers
to defense counsel . . . rises to constitutional dimensions by theatenig. the personal
securty and bodily integrty of the offcers and their family members." The court further
concluded that "( w )hile there may be situtions in which the release of this tye of ,

personal inormation might fuher the public's understadig of the workigs of its law

..enforcement agencies, the facts presented her do not support such a conClusion."

I
,I The Third Circuit also embraces the. constitutional right to inormation privacy (the

coiltitutional right implicated in Kàllstrom),and it has held that there are privacy
interests in home addresses, In Paul P. V. Verniero,132 the Thd Circuit observed that
case law "reflect(s) the general understadig that home addresses ,are entitled to some
privacy protection, whether or not so. requied by a statute," What is paricularly

interestig about Paul P. is that the home addresses entitled to privacy protection were

those of convicted sex offenders. Indeed, under the constitutional right to inormatiort
privacy, even convicted sex offenders have a privacy interest in their home addresses.

Califorra also acknowledges privacy interests in addresses. In Planned Parenthood
Golden Gate v. Superior Court,13 the Californa Cour of Appeals strck down a
discovery 'order that a Planed Parenthood facilty, disclose the names, residential
ji.ddresses, and phone numbers of staff and volunteers who had knowledge relevant to the
.ltigation: .

Perhaps more importtly in the present circumtaces, the discovery order also
, impinges on non-parties' residential privacy interests by cbmpelling disclosure of
residential addr~sses and telephone numbers, Cour have frequently recogned

130 See.Planned Parenthood v. American Coalition of Life Activists, 290 F.3d 1058 (9th Cir. 2002) (en

bane).
131 136 F.3d 1055 (6th Cir. 1998).

': .132 170 F.3d 396 (3d Cir. 1999).

133 99 CaL. Rptr.2d 627, (Ca Ct App. 2000).
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that indÎviduals have a substatial interest in the privacy of their home. (Lrig v.
Medical Board (2000) 78 Cal.AppAth 462, 468, 92 Cal.Rptr.2d 862; City of San
Jose v. Superior Cour (1999) 74 Cal.AppAth 1008, 1019-1020,88 Cal.Rptr.2d 552
(City of San Jose'), and cases discussed therein,) Indeed, as the United Supreme
Cour recently confied "(t)he recognble privacy interest in avoiding unwanted

communcation vares widely in different settngs. It is far less important when
'strollng though Central Park' than when 'in the confines of one's own home,' or
when persons are 'powerless to avoid' it. (Citation.)" (Hll v, Colorado (2000) 530
U.S. 703, 716, 120 S.Ct. 2480, 2489, 147 L.Ed.2d 597.)Ths residential privacy
interest is paricularly potent in the context of a dispute relating to the abilty of
women to seek and obta lawful services related to pregnancy. (See Planed
Parenthood Assn. v. Operation Rescue (1996) 50 Cal.AppAth 290, 299, 57
Cal.Rptr.2d 736 ("if a home is involved the state interest in preserving residential
privacy is exceptionally potent").).

,The' cour concluded that "the historically importt state interest of faciltating the
ascertinment of trth in connection with legal. proceedings" was outweighed by the

privacy interests in the home addresses and phone numbers. The cour mentioned the
Nuremberg l;iles case and stated that. "Planned Parenthood's staff and volunteers, could
well face unque and very real threats not just to their privacy, but to their safety and
well-being if personal information about them is disclosed," The Cour noted that the

. privacy interest could even outweigh a crial defendant's SiXth Ameridment right to
confrontation:

Even in a criminal proceeding in which a defendat has a constitutional right of
confrontation, a cour has discretion to bar disclosure of the address aid telephone
number of an eyewitness to a crie in order to protect that person's safety,
paricularly when the facts raise no issue as to the witness's reputation in the
communty for veracity. (See Montez v. Superior Court (1992) 5 Cal.AppAth 763,
7 Cal.Rptr.2d 76; cf. also People v.Ramirez (1997) 55 Cal.AppAth 47, 56-57, 64
Cal.Rptr.2d 9.) In a later case discussing Montez and its holdig, another Cour of

. Appeal held that the. determative factor was whether there is evidence of
"harsment, theats, or danger to the safety" of the potential witnesses to justify an
order preventig disclostie of witiess information to defense counsel. (See Reid v.

Superior Court (1997) 55. CalAppAth' 1326, 1329, 1336-1339, 64 Cal.Rptr.2d
714.). . .

. Likewise~ in People v. Lewis,134 a crIal defendant wanted to obtain though discovery
the home addresses of two policéoffcers in order to "investigate their reputations with
,their home communties for possible impeachment puroses." The cour refued to order

the disclosure:

. The constitutionally guanteed right to con:ont witnesses is not without
litations. One such limtation is where the disclosure of cert inormation about, .
the witness, such as his residence address, would endager the witness or his

) 134 184 eal.Rptr. 31 (eal. Ct App. 1982),
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. family. In Califotna, the LegÎslatue has seen fit to include peace officers withi
this protected group by enacting Penal Code section 1328.5, which provides:

"Wheiieverany peace offcer is a witness before any cour or magistrate in any
cnmial action or proceedg in connection with a matter regarding an event or
tranaction which he has perceived or investigated in the course, of his duties,
where his testimony would become a matter of public record, and where he is
requieci to state the place of his residence, he need not state the place of his
residence, but in lieu thereof, he may state his business address."

. The United States Supreme, Cour has also recogned that there are substantial pnvacy
. interests in home addresses and phone numbers. In Department of Defense v. FLRA,135

for example, the Cour heid that FOIA did not permt agencies to disclose their
employees' home addresses to collective bargaing representatives. This disclosure
would constitute a "clearly unwaranted invasion" of pnvacy.136 Moreover, the Court
noted that "(a)n individual's interest in controlling the dissemiation of inormation
regardig personal matters does not dissolve simply because that inonnation may be
available tö the public in some form.,,13 '. .

. Ina report by th~ New Jersey Privacy Study Commssion, 138 which was created out of the
. enactment 'Of the New Jersey Open Public Records Act~139 to address whether home
addresses and other personal inorition should be disclosed in public records, the
. Commssion recommended:

)
- hidividuals should be permtted to provide an address of record for disclosure
puroses, in addition to their home address when interactig with public agencies. '

-The Govemoror Legislatue should establish objective guidelines defmig
when and from which governent records home addresses should be redacted.

. ,hidividuals shóuld be permtted, to opt out of disclosure of their home
addresses. 

140

Accordígly, there are lIany legitimate reasons why people may want to keep their home
addresses private. . hi many circumtaces, cour recogne pnvacy interests in home
acidresses, although there certiny are intaces to the contrar. But the importt

priciple is that it is clear that there are bona fide reasons for maintaing the privacy of
.' home addresses and many authonties recogniZe such reasons and protect the privacy of '

135510 U.S. 487 (1994),

.l36 fd. at 489.
137 fd. at500.

. 138 See FINAL REpORT OF mE PRl ACY STUY COMMSION, Submitt to Governor Richad J, Coey and

The New Jersey State, Legislatue (Dec. 2004). The report is available at
hti://iij.gov/pnvac/prc_fial_reprt_v2L.pd I subnitt tetiony, makg may of the points I have
iie herein to the Commssion. My testiony is referenced and dicused in the reprt139. . . .." N,J.S.A: 47A:IA-l etseq. . , . .
140 FINAL REpORT OF THE PRIVACY SWDY CoMMSSION at 2.

)
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home addresses. It is imperative that the govenient act with care when handling
information about people's home addresses, as the reasons why people often desire their
residential addresses to remain private are often ones relatig. to safety and secunty.
These reasons are higWy contextual and var depending upon each individual's
circumtaces. An individual may have good reasons for keeping their home addresses
private, aid it is best to leave ths determation to the individual, who is much more
well.,aware of the situtjon and circumtaces giving rise to his or her desire to maintain
the confdentiality of this informtion, than to leave it to the whim of governent
bureaucrats who lack the lmowledge of each individual's paricular situation.

In the case at bar, the FTB disclosed Hyatt's home address to third parties. Hyatt had
. taen signficant steps to ensure that his home address wòuld remain private. From the
facts, it does not appear that the FTB considered or weighed Hyatt's reasons for keeping
his home address private before disclosing it Of course, It is possible that the FTB

weighed Hyatt's reasons for keeping his home address confidential and rejected them
after carefu consideration. The documents I reviewed, however, seem to poiIit to another
possibility -- that the FT simly disclosed the information without considering Hyatt's
wishes at all and without cortsiderIg any effects it might have on Hyatt's safety, welfare,
or other interests.

Of course, governent agencies canot be requied to give individualized heargs to
. each person before disclosing his or her home. address. But this case differs in that the
FTB had an ongoing relationship With Hyatt where his desires were clearly
tommuncated . to the FTB on numerous occasions. It stres me as especially

problematic that the FTB would disclose Hyatt's home address under these
circumtances, without at least attemptig to formulate a way to minimie the
disse11ation. of Hyatt's data while obtaing the inormation it needed for its
, investigation. '-
3. Business and Financial Transactions

It is my opinon that in the ,coure of investigatig Hyatt, the .FTB disclosed sensitive,
'information relatig to his business and fiancial tranactions in breach of its promises to

keep it confdentiaL.

There is a longstading and signficant recogntion of the importce of protectig the
privacy of fiancial tranactions. For examle, in Peterson v. Idaho First Natl Bank, 

141

. . 
the cour held that a ban could be sued for breach of confdentiality for disclosing
customer inormation:

To give such inormtion to thd persons or to the public at the instance of the
,cUstomer or ctepositòr is certinly not beyond the scope of bang' powers. It is a
Øifferent matter, however, when such inormation is sought from the ban without

. the consent of the depositor or customer of the ban Indeed it is an implied ter of
the contract between the baner and his customer that the baner will not divulge to

, ...) .141 367P.2d284(Idao 1961).
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thid persons, without the consent .of the customer, express or implied, either the
state of the customer's account or any of his ,transactions with the ban, or any
information relating to the customer acquired through the keeping of his account. . .

It is inconceivable that a ban would at any time consider itself at libert to
disclose the intiate details of its depositors' accounts. Inviolate secrecy is one of

the inherent and fudamental precepts of the relationship of the ban and its

èustomers or depositors.

In City of Carmel-by-the-Sea v. Young, 
142 the California Supreme Cour proclaimed the

importnce of financial privacy:

As plaintiff city points out, the right of privacy concern one's feelings and one's
own peace of mid (Faireld v. American Photocopy etc. Co. (1955)' 138

CaL.App.2d 82,86,291 P.2d 194), and certinly one's personal fiancial affair are
an essential element of such peace of mind. Moreover, personal fiancial affairs are
clearly more than the 'adjunct to the domestic economy' referred to in Edwards,

., Supra (p. 1149 of 71 A.C., 80 Cal.Rptr. 633, 458 P.2d 713); instead they would
'appear to constitute the primar supportg pilar of that economy. 

143

, It is my opinion that the FTB interfered in Hyatt's business relationships by disclosing to
his Japanese licensees portons of their confidential communcations to Hyatt. .

) Intrusive Investigatory Activities

It is my opinon that durg its investigation of Hyatt, the FT engaged in activities that
were highly intrive into Hyatt's private life.

Thedocuments also reveal that Cox sIIooped around Hyatt's Las Vegas home and talked
tö his. neighbors.l44 But Hyatt's Las Vegas residency durg the time he resided at his
home was not in dispute, Instead, what was in dispute was whether Hyatt was a resident

., while he was liVig in a Las' Vegas aparent before purchasing his home. Therefore, I
. am puzzled at why Cox would be snooping around the Las ' Vegas home and talkg to
Hyatt's' neighbors there when there was no 'dispute over Hyatt's residency at the tie he, began residig in that home. .
It is my opinion that several of Cox's actionS are intrive into Hyatt's private affais.

. Cox wandered about Hyatt's prope~, 145 peered through his window,l46 looked into his
trh, 147 and rooted thoug his mail. 48. These are the activities of a television guhoe,
but unlike the world of Hollywood where private investigators can snoop around and

142466 P.2d 225 (Cal. 1970).

1431d. at 231.
.. 144 FT Lettr to Mr. Harold Pryor, Ma. 10, 1995; FTBLettr to G.C. Eggers, Mar. 10, 1995.

,I4S Deposition of Cadace Vanessa Le, Jan 12,2000, Vol. IT p. 269.
146 Deposition of Cada Vanessa Les, Jan. 12,2000, Vol. IT p. 269.

, ~47 Deposition of Cadae Vanessa Le, Jan. 12,2000, Vol. IT p. 269.
148 Deposition of Cadace Vanessa Les, Jan 12,.2000, Vol. IT p. 269.)
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trespàss with virtl impunty, there are strong protections of people's private matters and
propert in the law.

The law recognizes and protects against intrive activities that invade a person's
privacy. For example, the intrion upon seclusion creates a cause of action when one

in~des ':lPCi? the. solitude or .seclusion of another or his p,rivate affairs or concern" if
the mtrsion is "higWy offensive to a reasonable person." 49 For example, cour have
found viable intrion upon seclusion actions for peerig into a person's home

windows. 
150

Disclosures of Tax Information in the Litigation Rosters and to Others

The FTBdisseminated inormation about Hyatt's civil litigation againt the FTB in its
litigation roster. FTB litigation .rosters are made available to anybody who want to access
them on its Internet website, htt://ww.ftb.ca.gov/law/dúcuments.htm. In several
litigation rosters, Hyatt's civil case againt the FTB is listed. Included in the listig is the

. amount of ta Hyatt allegedly owes and his ta penalty. 
151 .

,)

It is my opinon that the FTB acted irresponsibly in includig the ta information about
Hyatt in this listig. The litigation rosters do not appear to be a legally-mandated cour
docket. Intead, they constitute inormtion the FTB has decided to release to the public

. regarding ta appeals. The Hyatt case listed in the litigation roster, however, is not his
appeal over his ta assessment and audit. ' Intead, it is the civil case Hyatt initiated
againt the FTB for tortious conduct and other causes of action in connection with its

. audit. I canot think of a rationale for why the amount of tax and the ta pemilty are
relevant to ths case, which focuses on the conduct of the FTB, not on the merits of the

,tax issues in Hyatt's audit.

One possible explanation why the FTB discloses Hyatt's tax inormation in the roster is
, that it is. par of a general pattern, as the tax information for other cases is listed in the
roster. However, Hyatt's case is very different from the cases listed on the roster. Unle
the other cases in the roster, which had been fially decided by the FTB, Hyatt's c:ase was
stil in the admstrtive process. Accordigly, the disclosures of tax inormation for

. Hyatt did not represent inormation in the stage it would be in after the admistrative
process had been completed.' These disclosures of Hyatt's informatioIiwere prematue as ,
well as misleading, since they appeared as the equivalent to the disclosures in other cases
(which were at a very different stage in the process).

It is my opinon that in disclosing Hyatt's ta information on the litigation roster, the Fl
iresponsibly violated Hyatt's privacy, breached confdentiality, and cast him in a false
light.

)

149 Restatement of Law: Tort (2d. 1977) § 652B. .
ISO Piiertn Nat'l Detetive Agency, Inc. 

v, Stevens, 132 S.E.2d 119 (Ga App. 1963)'.
ISI For eXai1e,see Frachie and Income Tax Monthy Refud Litigation Roster (My 30, 2005) at 5.
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There is a long and powerfl trdition in the United states of maintag the privacy of ta
records. In the early days of federal ta records, Congress sometimes flired with makng
tax records public. In 1924, Congress requied the public disclosure of taxpayer income.
But it then repealed the requirement two years later. In 1934, Congress once again

requied this disclosure - by requirg tapayers to submit a form called a "pin slip"
which contained name, address, gross income, deductions, net income, credit against net
income, tax payable. The law was repealed a year later.152 Ever since, the confidentiality
ófta information has been well-established.

the implementation of taxation requires that the governent gather extensive

information about a person's private financial affair. As I discussed above, fiancial

information has long been protected as private in our traditions and laws"

)

. 

Moreover, to be cared out effectively, ta systems require an extensive amount of
voluntai paricipation. They depend upon people's wilingness to disclose relevant facts
and documents to govérnent tax agencies. Accordingly, the maintenance of
confidentiality taes on a role of signficant importce, as it facilitates cooperation and
disclosure on the part of the tapayer. Thus, for example, the D,S. Internal Revenue

Code provides that ta "( r )etus aid retu information shall be confidentiaL. ,,153 There

, are some enumerated exceptions, but the general rule is' one of confidentiality, 154 Beyond
the law, there is a deeply-rooted sentiment that ta records shall remain confdentiaL.

Ths was demonstrted recently in late 2004 when a provision that authoried two
members of the House to read people's ta retus was errtly inserted into an

appropriations bil passed by the U.S. House of Representatives. The provision resulted
in a signficant outcry, and it was quickly eliminated. 

155

As discussed above, the Califòrna Information Practices Act mandates confdentiality,
and numerous statements in FTB literatue ensure confdentiality as well. I. Will not
:repeat my discussion of the èstablishment of the FT' s duty of confdentiality, and will

-therefore mcorporate it inths section by reference. I wil, however, point out one source
directly on point. The FT's publication, California Taxpayer's Bil of Rights: A

Comprehensive Guide provides:

We læep confdential the information you provide us on your state income tax
. return and the amounts you owe us. If however, you are no longerinåred or
livig With your spouse and you previously fied a joint retu with an amount
due, we can tell you whether wè have tred to collect from your spouse, the

, general natue ofthe collection activities and the amouItwe have collected 156 .

152 See ERI LARON, TH NAKED CONSUMER: How OUR PRIVATE LIV BECOME PUBLIC COMMODIT

10 (1992).
15326 U.S,C.A. § 6103.15426 U.S.C.A. § 6103. .
155 Dan Morgan Aid Take Blamefor Tax Return Provision: Staffer Surprised by Privacy Uproar,Wash.

. Post, Dec. 3, 20M, at Ai. . .
~S6 Ff, Caforna TaXpayer's Bil of 

Rights: A Comprehensive Guide, ii22 (emphasis added).)
./
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This states quite explicitly that "the amounts you owe us" are kept confidentiaL. Indeed,
the Californa Taxpayers' Bil of Rights begins with a legislative finding that:

It is the intent of the Legislatue to place guartees in California law to ensure
that the rights, privacy, and propert of Californa tapayers are adequately

, protected durg the process ofthe assessment and collection of taes. 
157

The disclosure of Hyatt's ta information in the litigation roster was a violation of his
privacy and a breach of confdentiality. Had Hyatt not brought the civil case againt the
FTB, his ta inormation would not have been disclosed in the litigation roster at this
stage of his ta appeal process.

It is also my opinon that the disclosure of the information in this prematue stage is
Insleading. Since the admnistrative process was not completed on Hyatt's case, the
figues disclosed about Hyatt's tax liability did not reflect the final amounts that are
reached at the conclusion of the process (as with the other cases listed in the roster).
Accordingly, the figues are misleading, in that they are presented in an equivalent

. 
maner to figues at the end of the process, thus suggesting that they have the same statu

"and statue, whioh they do not.

)

The làw recognes the injur caused by spreading. falsehoods abQut individuals: 'The
defamation tort - libel and slander - provide redress when one makes a "false and'
defamatory statement concernng another.,,158 A "defamatory" statement "tends so to
har the reputation of another as to lower him in the estimation of the communty or to
deter thrd persons from associating 'or dealing with him.,,159 False light, a more recent
tort inpired by the Waren and Brandeis article, protects against givig "publicity to a
matter concerng another that places the other before the public in a false light" that is
"highly offensive to a reasonable person.,,160 It safegurds the "interest of the individual
in not being made to appear before the public in an objectionable false light or false

, position, or in other words, otherwise than as he is.,,161 '

Beyond the litigation rosters, the FTB disclosed inormtion about Hyatt's ta liabilty to

others. In parcular, FT auditor Sheila Cox spoke with Hyatt's ex-wife, Priscila

Maystead, and said, in Maystead's recollection, that "Hyatt had been convicted and had -
or had to Eay some taes or somethg to that effect" and that Hyatt "was in veiy serious
trouble."1 2 It is my opinon that such a disclosure is highy inppropriate and imroper.
Although made at a general level, it is revealing inormation about Hyatt's ta liabilty. It

)

'157 Cat Rev. & Taxtion Code § 21002.
158 Restatement (Second) of 

Tort § 559.
159 Restatement (Second) of Tort § 559. .
IIí Restatement (Second) of 

Tort § 652E. Although there is a signcat amount of overlap between the

two tort, faIse light ha a more expanive view of the har caused by ditorton. Whe defamation
requies the proof of reputationa ha fale light does not, and plaintis can be compensated solely for

'emotiona ditress. See Ga T. Schwii Exlaining and Justifying a Limited Tort of False Light Invasion
afPrivacy, 41 Cae W. Res. L. Rev. 885 (1991).
.161 Restatement (Secnd) of 

Tort § 652E, comment b.
162 Deposition of 

Prcila Maystea Dec. 15, 1999, YoU, pp. 182-183.

.:.j.
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is also misleadig in that Hyatt's case was not even close to being fished in the
admnistrative process. Moreover, Cox's statements gave the impression that Hyatt was
~ngaging in crial activity even though no criminal charges had been brought - let alone

a conviction been secured. Accordigly, this statement strkes me as both invasive of
Hyatt's privacy as well as potentially defamatory.

Additionally, to gather information about Hyatt, the FTB dissemiated dozens of letters
. along with an accompanyig form with bold capita letters: "DEMA TO FUSH
INORMTION." These fonu then stated: "The People of the State of Californa to:
(recipient's address)," followed by "In the Matter of Gilbert P. Hyatt." The fonu then
contained the followig statement:

This Demard requies you to fish the Franchise Tax Board with information

sp'ecified below from records in your possession, under your control, or from your
personal knowledge, The information will' be used by ths deparent for

investigation, audit or collèction puroses pertinig to the above-named tapayer
. for the years indicated

IiHyatt's case, this form was sent out to numerous buSinesses, entities, and individuas
whom Hyatt knew, did business with, or obtained servces from.

The form is rather imposing. Many people, after receivig such a form, might conclude

..)\ 'that they were being requied to fish information in connection with a cral matter.It is my opinon that ths form could have misled recipients into believig that Hyatt was
Under crial investigation, The words "People of the State of Californa" are tyicaly
associated with çrial matters. The form never explicitly stated that ths was for a civil
matter rather than a crial one. Indeed most of the recipi~nts were laypeople without
legal tring, Thus, it is my opinon that the form cast Hyatt in a false light by givig the

, . imression that he was under crial investigation. '

¿¿;il- 3/11/0£D~e i .

"

L/
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1

2 Plaintiff Gilbert P. Hyatt ("Hyatt") opposes the FTB's Motion to Dismiss, or In the

3 Alternative, for Partial Summar Judgment Re: Statutory Information Privacy Clais ("the

4 Motion").

5

6

7

8

9

10

11

12

13

14

15

1. Issues presented:

Invasion of privacy claims. Hyatt has pled and otherwise given notice of his Nevada

common law invasion of privacy claims, includin'g, but not limited to, invasion of Hyatt's

informational privacy. The District Court and the Nevada Supreme Court have each considered

the scope and supporting evidence for these and Hyatt's other intentional tort claims, and

rejected the FTB's sumary judgment motion as to each cIaim because Hyatt has set forth

evidence establishing a prima facie case for each claim and has established that disputed issues

of material fact exist as to each claim. Hyatt has not pled a California statutory "Informational

Practices Act" ("IP A") claim. Given the "law of the case" that ,establishes sumar judgment is

not appropriate for any of Hyatts intentional tort claims (including that summar judgment is

16 not appropriate for any of 
the varous forms of invasion of privacy pled by Hyatt), and given

17 ,Hyatt's lack of 
pleading a California statutory IP A claim, does this motion raise any issue for

18 which judicial resolution is required?

19

20

21

22

23

24

25

26

27

28

Scope of discovery. The Discovery Commissioner has handled all discovery issues and

disputes in this case since its inception and has made dozens of signficant rulings on discovery

over the last 6 plus years. The Discovery Commissioner has ruled that Hyatt may take discovery

ofFTB policies and procedures, and/or regulations and laws applicable to the FT, that relate to

the Hyatt audits. In other words, Hyatt may discover what the FTB did concerng the Hyatt

audits, and what the FTB should have done or should not have done regarding the Hyatt audits.

Failure by the FTB to follow its own policies and procedures, as well as State reguations and

laws, during the Hyatt audits may constitute, or at least may lead to the discover of, admssible

evidence of the FTB' s torts, including varous forms of comron- law invasions of privacy and

whether the FTB conducted a bad-faith fraudulent audit. Certain provisions of the IP A address

2
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1 what the FTB is suppose to do or not do durig audits such as the Hyatt audits. Hyatt has sought

2 to take discovery of these Hyatt-related provisions. Should any questions relative to Hyatt's

3 compliance with the Discovery Commissioner's rulings in this case on discovery directed at the

4 IP A be referred in the first instance to the Discovery Commissioner?

5

6 2. Summary of argument.

7 Invasion of 
privacy claims. The FTB fails to inform this Court that Hyatt has pled

8 and/or presented Nevada common law invasion of 
privacy claims, including the FTB's violation

9 of 
Hyatt's informational privacy. Hyatt's common law invasion of privacy claims have already

10 been subjected to a summary judgment motion by the FTB, and this Court's ruling that disputed

11 issues of material fact preclude issuance of summar judgment was affirmed by the Nevada

12 Supreme Court, which considered but rejected an FTB wrt petition. None of 
Hyatt's invasion of

13 privacy claims are based on California's IP A. Hyatt makes no statutory IP A claim, As a result,

14 there is simply no legitimate issue for the Cour to rule on relative to this motion,

15 To the extent the FTB is using the motion to attack earlier rugs of 
the Cour the "law

16 of 
the case" prevents the FTB from doing so. Hyatt's common law invasion of privacy clais,

17 including his informational privacy claims, must be tred given the past rulings of 
the Cour.

18 Scope of discovery. Alternatively, the FTB' s motion is a thinly disguised attempt to

19 obtain a discovery limitation without first presenting the issue to the Discovery Commissioner.

20 The FTB is simply wrong in suggesting that discovery relating to the FTB's violations of 
the IPA

21 are not within the bounds of discovery ordered by the Discovery Commssioner, Such violations

22 are evidence, or may lead to the discover of admissible evidence, of 
the torts at issue here. To

23 the extent the FTB disagrees, the matter should be presented to the Discovery Commissioner.

24 The FTB's request relative to discovery should therefore be stricken so that there is no

25 misunderstanding as to whether the Cour's ruing on this motion is intended to effect, change, or

26 any way limit the Discovery Commssioner's rulings.

27

28

3
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1

2
3. There is no statutory IP A claim at issue, and therefore nothing for the

Court to dismiss.

3 The California statutory IP A claim that the FTB seeks to dismiss is not and never has

4 been asserted by Hyatt. Hyatt has not and does not assert a statutory claim under California's

5 IP A. Rather, Hyatt has asserted Nevada common law claims for invasion of privacy, one form

6 of which is the violation of "informational privacy" as discussed furter below. Hyatt's Nevada

7 common law tort claims have already been reviewed and approved by this Cour via multiple

8 motions fied by the FTB. This includes all forms ofHyatts invasion of privacy clais. This is

9 also discussed in further detail below, i

10 The FTB's extensive discussion in its moving papers'relatIng to comity, sovereign

11 immunity, and so forth is therefore simply wasted, There is no such issue here as Hyatt is not

12 asserting a California statutory IP A claim. The FTB seeks dismissal of a non-existent claim.

13 Consequently, there is no issue ripe for judicial resolution.

14 The significance of the California IPA for this case is that FTB violations of the

15 California IP A have, and may again, lead to the discovery of admissible evidence of the common

16 law torts committed by the FTB. Any dispute over the scope of this discovery must be referred

17 to the Discovery Commissioner.

18

19

20

21

22

23

24

25

26

27

28

4. Any dispute over the scope of Hyatt's discovery regarding the IP A must
be referred to the Discovery Commissioner.

This motion, if nothing else, is a collateral attack on the Discovery Commssioner and the

rulings he has issued in this case. The FTB seeks a ruing by this motion to prohibit discovery

relating to FTB violations of the IP A. The appropriateness of discovery relating to the IP A has

been addressed by the Discovery Commissioner, and any violations, fuer limitations, or

expansions of those rulings must first be presented to the Discovery Commissioner pursuant to

i On page I I of its motion, the FTB accurately quotes, but inaccurately argues, a statement made by Hyatt's counel

during the hearing on summary judgment in this matter. As the FTB quotes, Hyatt's counsel said, "we are suig for
the same sort of thing in Nevada (referrig to Hyatt's Nevada common law claim for invasion of privacy based on
"informtional privacy.") Hyatt's invasion of privacy/informational privacy claim, and the manner in which it ha
been reviewed and approved for tral by this Cour and the Nevada Supreme Court is discussed in Section VI, infra.

4
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1 Local Rule 2,34(a) ("Unless otherwise ordered, all discovery disputes. . . must first be heard by

2 the Discovery Commissioner. ").

3 From the outset of this case, the Discovery Commissioner has taken a very active role in

4 guiding, shaping, and - where appropriate -limiting the discovery process. To date, at least

5 18 hearings have been conducted relating to approximately 24 discovery motions fied by the

6 parties. Contrary to the out-of-context reference the FTB makes to a statement made by the

7 Discovery Commissioner during an early hearing, the Discovery Commissioner has made

8 abundantly clear that the FTB's violations of its own policies and procedures and/or regulations

9 and laws that relate to the Hyatt audits are appropriate subjects for discovery, The most salient

10 ruling on this point is set forth in a January 8,2004 Order, which approved the Discovery

11 Commissioner's Report and Recommendation. It specifically provided in Paragraph 2 of the

12 Findings:

13 The scope of discovery wil be the FTB process dealing with Hyatt
during the audit and subsequent activity and how the FTB acted in regard

14 to Hyatt. It wil be about as broad as it can be in regards to the FTB's
actions relating to Hyatt. Hyatt shall be permitted to conduct discovery

15 directed at gaining an understanding about the FTB's conduct or process
as applied to Hyatt.

16

17

18

19

The conduct of any ofthe people who worked on the Hyatt audit
can be examined in light of what FTB's manual at that time said they
should do and what they did, If there is such a manual that said what they
should do in a paricular instance, that's it. For example, if the manual
instrcted an auditor on how to do something, and the auditor who worked
on Hyatt's audit chose to ignore those instrctions, then Hyatt has a right

to know what the manual said and what the auditor did.2
20

21

22

23

24

25

26

27

28

The Discovery Commissioner previously ruled that Hyatt may discover the full scope of

the FTB's fraudulent conduct during the audits:

Well, I am kind of confused on why the file shouldn't be an open book,
Mr. Leatherwood, If there is nothing to conceal why shouldnlt the process
be open to the taxpayer when they are claiming that there is fraud, You
are claiming that he is defrauding you. He is claiming tht your conduct is
fraudulent. I say yours, the FTB's conduct is fraudulent. I can't say I
completely agree with you that all of the taxpayer's machinations here,

2 See January 8, 2004 Order Approving Discovery Commssioner's Report and Recommendation, attched to the

Appendix of Evidence as Exhibit i (emphasis added).

5
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1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

however they are done, should be completely explored, and you are
certainly entitled to do that.

I am concerned, and I think there is concern countride about the tax
collecting services using methods that are not appropriate and, you know,
we all are completely aware of that in regard to the IRS and methods like
that, and I think that these processes should be explored in the proper
context.

You indicate that Mr, Hyatt has all of his rights and remedies in California
to challenge the tax. I don't know if those rights and remedies include
exploration ofthe process and availabilty to all the information that he
could get by way of the claims that the Court has left intact here, If there
is fraud to be discovered, I think it should be discovered on one side or theother,3 .

Hyatt's fraud claim as pled and presented in opposing the FTB's unsuccessful motions

described above seeks recovery for the FTB conducting a fraudulent, bad faith audit. il short,

the FTB represented it would conduct a fair and unbiased audit and maintain the confidentiality

of the information provided by Hyatt as par of the audits, The FTB provided neither.
'.

il sum, the FTB's violations of certain provisions of the IP A demonstrate, or at least

arguably evidence, bad faith conduct by the FTB directed at Hyatt. As Hyatt argued in opposing

the FTB's sumary judgment motion, at the outset of the audit the FTB sent Hyatt the FTB's

offcial privacy notice4 that stated that the FTB complies with the Federal Privacy Act of 1974

and the IP A (i. e" California Information Practices Act of 1977, Calfornia Civil Code § § 1798 et

seq.) Both statutes assure individuals that governent agencies compiling personal information

will do so under strict limits, that disclosure wil be strctly limited and accounted for, tht

individuals wil have access to their entire fie upon request, and that individuals can request

corrections to their records. This "informational privacy" that was promised to Hyatt by the FTB

at the outset of his audits provides that an individual under audit has a reasonable expectation of

privacy upon which the individual, in this case Hyatt, relies in turning over extensive and

confidential information. 
5

3 Trancript of November 9, 1999 hearing before Discovery Commssioner, at 55-56, excerpts attched tadle
Appendix as ExIbit 2 (emphasis added).

4 FTB Privacy Notice, attched to dle Appendix of 
Evidence as Exhibit 3.

S See ìnfra, at 16-19, full discussion regarding Hyatt's "informational privacy" claim.

6
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1 The FTB itself therefore injected the informational privacy issue into this case, including

2 its compliance, or lack of compliance, with the IP A. This relates directly to Hyatt's invasion of

3 privacy claims as he was promised confidentiality, and the FTB was obliged to provide the

4 promised confidentiality. Hyatt has therefore rightly pursued discovery ofFTB violations of

5 Hyatt's informational privacy rights, including violations ofthe IP A, as part of Hyatt's fraud

6 claim and common law invasion of privacy claims, The Discovery Commissioner has allowed

7 appropriate discovery, paricularly on the fraud claim as quoted above. Hyatt has strctly

8 complied with all rulings of the Discovery Commissioner in pursuing limited discovery relating

9 to the FTB's violations of the IP A, and for that matter all discovery that he has purued. To the

10 extent the FTB asserts Hyatt is conducting discovery beyond the bounds of the Discovery

11 Commissioner's rulings (as seems to be the FTB's real complaint in this motion), the matter

12 ,should be directed to the Discovery Commissioner.

13 Any and all requests in the FTB's motion relating to discovery, such as limiting Hyatt's

14 discovery in any way, should be stricken as improperly requested and in direct violation of

15 Local Rules requiring all discovery disputes be presented first to the Discovery Commissioner,

16 Hyatt therefore, and hereby, formally requests that the Court stre the following portions of the

17 FTB's motion:

18 . page 5, lines 17- 19;

19 . page i i, line 20 - page 12, line 25.

20

21

22

5. Hyatt's intentional tort claims, including commoii law invasion of
privacy based on informational privacy rights, are intact and have
withstood a summary judgment challenge.

23 Contrary to the FTB's implicit suggestion, almost all of Hyatt's case as pled remains

24 intact. The FTB's motions for judgment on the pleadings and summar judgment were

25 overwhelmingly rejected. The Nevada Supreme Cour review also left intact almost the entirety

26 of Hyatt's case, dismissing only a single negligence claim and remanding for tral all intentional

27 tort claims.

28 Motion for judgment on the pleadings. The FTB first sought to dismiss Hyatt's claims

7

RA002391



1 through a motion challenging the suffciency of Hyatt's First Amended Complaint. For Hyatt's

2 tort claims, the FTB argued Hyatt failed to even plead facts sufficient to state claims for the

3 asserted tOrt,6 Hyatt set forth in detail the factual allegation supporting his Nevada common law

4 tort claims for the various forms of invasion of privacy - including violation of his

5 informational privacy.? That Hyatt was seeking to recover under a Nevada common law claim

6 for FTB disclosures of his private and confidential information gathered and maintained by the

7 FTB was obvious on the face of Hyatt's opposition,S Judge Nancy Saitta unequivocally rejected

8 the FTB's request to dismiss this claim and all of Hyatt's other tort claims.9

9 Motion for Summary Judgment. The FTB then sought a Motion for Sumar Judgment

10 makng essentially two separate arguments: (i) Hyatt's claims were bared by the sovereign

11 immunity that the FTB was accorded in Californa under California law and (ii) Hyatt did not

12 have suffcient evidence to establish the necessar elements of his Nevada common law tort

13 claims. The FTB directly argued, unsuccessfully, in its motion for summar judgment that Hyatt

14 did not have evidence of genuine issues of material facts. The FTB argued this point claim by

15 claim for over 10 pages.10

16 In other words, and despite statements to the contrary in the FTB's motion, the FTB did

17 unequivocally challenge, unsuccessfully, at sumary judgment the sufficiency of Hyatt's

18 evidence for each claim via summar judgment. Hyatt, in tu, provided detailed and supporting

19 evidence for each element of each Nevada common law tort claim - including extensive

20 discussion and presentation of evidence concernng his claim for breach of informational privacy

21

22

23

24

25

26

27

28

6 FlB Motion for Judgment on the Pleadings, at 15-30, attached to accompanying Appendix of 
Evidence as Exhibit

14.

7 Hyatt Opposition to Motion for Judgment on the Pleadings, at 24-43, attached to accompanyig Appendi of

Evidence as Exhibit 4.

8 ¡d, at 25-30.

9 Order re Motion for Judgment on the Pleadings, at 2, attached to accompanying Appendix of 
Evidence as Exhibit

5; Transcript from April 7, 1999 hearing on Motion for Judgment on the Pleadings, at 56, attached to accompanyig
Appendix of Evidence as Exhibit 6.

10 Reply ofFT in Support of Motion for Summ Judgment, at 7-I8, attached to accompanyig Appendix of
Evidence as Exhibit 7.

8
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1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

under his multi-prong invasion of privacy claim. After presenting extensive discussion of the

development of the law concerning informational privacy claims as a new and accepted form of

invasion of privacy, i) Hyatt demonstrated substantial supporting evidence for each element of

each claim. 12 Regarding informational privacy, Hyatt argued in opposing summar judgment:)3

As the cases cited above demonstrate, cours recognize an
individual's rights to privacy in personal information gathered by
governent agencies and then placed in government records. The right of
informational privacy is a significant par of Hyatt's invasion of privacy
claim.

This right of privacy was violated when the FTB contacted
neighbors, businesses, governent offcials and others within Nevada,
Japan and California, either in person or by mail, gave them secret
information such as HyaWs secret Las Vegas address and social securty

number, and led them to believe that Hyatt was under investigation in
California( thereby casting doubt upon Hyatt's honesty, integrty and moral
character, 4 This conduct by the FTB did in fact harass, anoy, vex and
embarass Hyatt and siphon offhis time, energy and money from his
productive work. 15 Even as the FTB and its agents were continuing to
provide assurances of confidentiality to Hyatt, Sheila Cox and the FTB
were in the process of sending bogus "DEMArSJ TO FUSH
INORMATION" to Las Vegas utilty companies including Southwest
Gas Corp" Silver State Disposal Service and Las Vegas Valley Water
Distrct, providing each company with Hyatt's secret p'ersonal home
address, disregarding Hyatt, his privacy rights and the FTB's assurances of
confidentiality,)6 Cox also sent them to four newspapers,)?

The Distrct Court agreed with Hyatt's position finding material issues of fact for each of

Hyatt's Nevada common law tort claims, and denying sumar judgment on any ofHyatts tort

18
claims.18 The Distrct Court also denied the FTB' s alternative theory that the FTB' s sovereign

19

20 1\ Opposition to FTB Motion for Summary Judgment, at 21-28, attached to accompanying Appendix of Evidence
as Exhbit 17.

21

22

23

24

25

26

27

12 ¡d. at 27-48.

13 ¡d. at 49-64.

14 Original footnote: "See, e.g., Hyatt Affd., ,m 129-138, 196,200."

IS Original footnote: "See, e.g., Hyatt Affd., ,¡ 138."

16 Origial footnote: "H 01639, 01641, 01643. . . ."

17 Original footnote: "H 01637, 01853, 01855, 01857, 01899. . . ."

18 Order re Motion for Sum Judgment, at 2, attched to accompanyig Appendix of 
Evidence as Exhbit 15;

28 Transcript from April 21, 2000 hearng on Motion for Sumar Judgment, at 47:6-8; 49:20-23, attched to
accompanying Appendix of Evidence as Exhbit 16.
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1 immunity under California law prohibited this suit against the FTB in Nevada.19

2 FTB writ petition re summary judgment ruling. The FTB then eventually fied a wrt

3 petition with the Nevada Supreme Cour seeking review ofthe Distrct Court's ruling on

4 summar judgment relating to the denial of the recognition ofthe FTB's asserted right to

5 sovereign immunty under California law. The FTB argued that it should be granted complete

6 sovereign immunity under principles of comity and other constitutionally related arguents,20

7 The FTB specifically did not seek writ review of the Distrct Court's ruling that material issues

8 of fact existed that precluded summary judgment for any of Hyatt' s common law tort claiS.21

9 Hyatt's response to the FTB's writ petition therefore only addressed the sovereign imunty

10 argument, without addressing the evidence presented at sumary judgment that demonstrted

11 and supported the District Court's ruling that material issues of fact existed that precluded

12 summar judgment.22

13 The Nevada Supreme Court's first ruling. After extensive briefing and oral arguent

14 relative to the sovereign immunity argument presented by the FTB, the Nevada Supreme Cour

15 issued a ruing in which it admitted that it was going beyond the issues presented in the wrt

16 petition, had examined the record presented, determined Hyatt had not presented evidence

17 sufficient to establish his tort claims, and therefore saw no issues of material fact thereby

18 requirig the District Court to grant the FTB's request for summar judgment on that ground,23

19 In this initial ruling, the Nevada Supreme Cour did not address the sovereign immunty issue

20

21

22

23

24

25

26

27

28

19 ¡d. at 2.

20 FTB' Petition for a Writ of Mandamus orderig Dismissal, or Prohibition and Mandamus Limitig the Scope of
This Case, at 22 (descnbing isseus presented) attached the accompanyig Appendix of Evidence as Exhbit 8. Ths
was the FTB's second wrt petition, as the Nevada Supreme Cour had already agreed to consider the FT's first
writ petition relating to certin discovery ruings of the District Cour.

21 ¡d. at 22.

22 Hyatt's Answer to FTB's Petition for a Wnt of Mandamus ordering Dismissal, or Prohibition and Mandamus
Limiting the Scope of This Case at 1-2 (descnbing issues presented) attached to the accompanying Appndix of
Evidence as Exhibit 9.

23 Nevada Supreme Cour ruling dated June 13,2001, attched to the accompanyig Appendix of Evidence as
Exhbit 10.

10

RA002394



1 presented in the FTB's writ petition and briefs ofthe paries.24

2 Hyatt's petition for rehearing. Based on the Nevada Supreme Court's acknowledged

3 reaching beyond the issues presented and briefed by the paries, Hyatt fied a petition for

4 rehearing arguing that he had not presented the substantial evidentiary support that established

5 his common law tort claims because that issue was not before the Court in the FTB's wrt

6 petition. Hyatt initially presented a 10 page petition for review,25 But based on the Nevada

7 Supreme Court's order agreeing to consider the petition, Hyatt was given leave to submit an

8 additional 15 pages of argument supporting his petition,26 il these two briefs, Hyatt presented

9 and addressed the significant factual record supportng Hyatt's common law tort claims that had

10 been presented in the Distrct Cour in opposing the FTB' s motion for summar judgment. hi

11 paricular, Hyatt addressed the FTB's invasion of privacy claims, including the informational

12 privacy prong of this tort. He demonstrated that there was evidentiar support for each element

13 of each tort thereby prohibiting the granting of summary judgment.

14 The FTB opposed Hyatt's petition for rehearng argung that Hyatt had not established

15 the elements for each of his tort claims, ildeed at the outset ofits answer to Hyatt's petition for

16 rehearing, the FTB asserts:

17 (Hyatt) had not met his theshold burden under Rule 56 to present
evidence to support any of his tort c1aims.27

18

19

20

The FTB then proceeds throughout its 25 page answer to argue that Hyatt did not present

sufficient evidence of his varous tort claims. Indeed, the section headings from the FTB's

anwer are instrctive and demonstrate precisely what the FTB unsuccessfully argued to the

21

22

23

24

25

26

27

28

Nevada Supreme Cour. The FTB argued:

24 ¡d.

2S Hyatt's 10 page petition for rehearing fied with the Nevada Supreme Court is attached to the accompanyig

Appendix of Evidence as Exhibit 11.

26 Hyatt's 15 page supplemental argument to his petition for rehearing fied with the Nevada Supreme Cour is

attched to the accompanying Appendix of Evidence as Exhibit 12.

27 FTB's Answer to Hyatt Petition for Rehearing and Supplemental Petition for Rehearing, at 4, attched to the

accompanying Appendix of Evidence as Exhibit 13
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1

2

3

4

5

6

7

8

9

10

11

HYATT HAS FAILED TO PRESENT EVIDENCE TO SUPPORT HIS
INVASION OF PRIACY CLAIMS;28

HYATT HAS FAILED TO PRODUCE EVIDENCE TO SUPPORT HIS
ABUSE OF PROCESS CLAIM.29

Further, the FTB spent 10 of its allotted 25 pages arguing Hyatt had not submitted

sufficient evidence relating to the natue and scope of the FTB's investigation and audits of

Hyatt.3o The FTB canot credibly dispute that the primar issue argued by the paries, and

decided by the Nevada Supreme Cour, 'was not whether Hyatt had submitted suffcient

evidentiar support for his claims to withstand Rule 56 review. Any arguent to the contr by

the FTB is belied by its answer opposing Hyatt's petition for rehearing.

Without question therefore, and contrary to FTB's representations in its moving papers,

the Nevada Supreme Court was directly presented with and determined whether Hyatt presented
12

sufficient evidentiar support for his tort clais so that material issues of fact existed preventing

13

14

15

16

17

18

sumar judgment. That was precisely the issue the Court decided in ruling on Hyatt's petition

for rehearng,

The Nevada Supreme Court's second ruling. The FTB submitted as Exhibit 1 to its

moving papers the Nevada Supreme Court's decision dated April 4, 2002 granting Hyatt's

petition for rehearing, vacating its prior ruling, and remanding Hyatt's intentional tort clai to

the District Court. At the outset ofits decision the Nevada Supreme Cour states its earlier ruling
19

had "granted the (FTB's) petition. . , on the basis that Hyatt did not produce suffcient facts to
20

21

22

23

24

25

26

27

28

establish the existence of a genuine dispute justifying denial of the summar judgment

motion. ,,31 The Cour then held: "Having considered the pares documents and the entire record

before us, we grant Hyatt's petition for rehearng, vacate our June 13,2001 order and issue ths

28 ¡d. at 22.

29 ¡d. at 23.

30 ¡d. at 11-21.

31 See April 4,2002 Order, at 2, attached as Exhibit 1 to FTB moving papers.
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1 order in its place."n The Court also denied the FTB's alter.ative request in its original petition

2 to "limit the scope of the traL,,33

3 In short, the Nevada Supreme Court held, upon actual review of the evidentiar record,

4 that Hyatt had presented sufficient facts supporting his tort claims thereby creating "the existence

5 of a genuine dispute justifyng denial of the summar judgment motion. ,,34 The Cour then

6 addressed the sovereign immunity issue raised in the FTB's initial writ petition, ruling that for

7 Hyatt's intentional tort claims, including all prongs of his asserted common law invasion of

8 privacy claim, Nevada courts should not and would not recognize as a matter of comity that the

9 FTB was immune from the alleged intentional torts because a Nevada governent agency would

10 not be immune under Nevada law. Conversely, the Cour held that Hyatt's sole negligence claim

11 should be dismissed as a matter of comity because a Nevada governent agency would have

12 immunity for the alleged negligence under Nevada law.

13 United States Supreme Court review. The FTBattached as Exhibit 5 to its moving

14 papers the decision of the United States Supreme Cour in this case. The FTB's moving papers

15 make reference that the United States Supreme Court did not address whether material facts were

16 in dispute. However, this issue was not before the U. S. Supreme Court, and it never would

17 address that kind of an issue. Consistent with its limitation to review matters only with

18 constitutional significance, the Court did not review the Nevada Supreme Cour's decision

19 relative to finding disputed material facts. Rather, the United States Supreme Cour's review,

20 consistent with the FTB' s certiorar petition, was limited to the sovereign immunty issue and the

21 Nevada Supreme Court's refusal to grant comity to California in regard to Hyatt's intentional tort

22 claim. On this issue, the United States Supreme Court unanimously upheld the Nevada Supreme

23 Court.

24

25

26 32 ¡d.

27

28

33 ¡d.

34ld.
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1

2 6.

3

4

5

Hyatt has presented a Nevada common law informational privacy claim
as part of his broader invasion of privacy claims, but he had not and
does not assert a statutory IP A claim.

Hyatt has pled, presented evidence of, and otherwise developed and presented a prima

facie case for various prongs of Nevada's common law invasion of privacy tort, includig
6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

violation of informational privacy. These are common law claims. As set fort above, the legal

suffciency, pleading suffciency, and evidentiary suffciency ofthese claims - at least relative

to a summar judgment - has been established by the rulings by this Cour and the Nevada

Supreme Cour. The FTB' s reference to and discussion of a statutory IP A claim is disingenuous

as Hyatt has not asserted such a claim, To the extent the FT's motion is a disguised attck on

Hyatt's common law invasion of privacy claims, and paricularly the informational privacy

aspect of those claims, the FTB is seeking an end-ru around prior rulings of ths Cour and the

Nevada Supreme Court.

To be clear, and as the FTB knows and should have referenced in its motion, Hyatt has

presented and is pursuing a common law claim for informational privacy as par of his invasion

of privacy tort. Hyatt has extensively briefed this issue in the proceedings described above

demonstrating the development of the common law for informational privacy as a now accepted

par of the invasion of privacy tort. In opposing the FTB's summar judgment motion, Hyatt

explained as quoted extensively below (including headings and footnotes35) his informational

invasion of privacy claim:

"1. The right to privacy - in particular "informational privacy"

- protects an individual such as Hyatt from the tye of abuse

committed by the FTB

. The U.S, Constitution (specifically the Fourth Amendment) and
the constitutions of many states - including Nevada and California-
forbid uneasonable searches and seizures. Springing forth from this

35 See Hyatt's Opposition to the FTB's Motion for Sumary Judgment, at 27-48, attached to the accompanyig

Appendix of Evidence as Exhibit 17. The footnotes in the quoted languge below from the Opposition reflect
different footnote numbers from the actul Opposition as quoted language has been inserted directly into ths
document such that the footnote numberig is consecutive based on ths document.
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1

2

3

4

5

6

7

8

9

10

Constitutional right is the right ofprivacy,36 Nevada, Californa, and the
U.S. Supreme Court enshrne privacy as a fundamental right.3?

Nevada has "long recognized the existence ofthe right to
privacy. ,,38 Nevada law further requires that, in determining whether a
particular action is "highly offensive," cours should and do consider the
degree of intrsion, the intrder's objectives, and the expectations of those
whose privacy is invaded. 

39 ,
The Nevada Supreme Cour ariculated one of the reasons that the

FTB's massive intrusion into Hyatt's life infringed on his privacy: "The
principle is well established that searches conducted outside the judicial
process, without prior approval by judge or magistrate, are per se
unreasonable under the Fourh Amendment - subject only to a few
specifically established and well-delineated exceptions.,,4o

There is a two par test for assessing whether governental action
violates the Fourt Amendment. The first question is whether a person
has exhibited an actual or subjective expectation of privacy. Hyatt easily
establishes this subjective prong of the test, for he is very private,41 Even
though Hyatt received considerable publicity after his micro-computer
patent issued in 1990 and durng his patent interference dispute with Texas
Instruments, the publicity was primarily business-related, not personal.42

The second question is whether that expectation of privacy is one
that society deems to be reasonable. Here the FTB anounced in its fist
contact letter with Hyatt that he could expect confidential treatment of all
of his personal information.43 Subsequently, FTB auditors promisedHyatt

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

36 Griswold v. Connecticut, 381 U.S. 479, 484, 85 S.Ct. 1678,14 L.Ed.2d 510 (1965). The Four

Amendment, including the right to privacy, applies in a civil context as well as criminaL. So/dal v. Cook County,
506 U.S. 56, 87, n. 1 I, 113 S.c. 538, 121 L.Ed.2d 450 (1992) (holding "the protection against uneasonable
searches and seizres fully applies in the civil context").

37 See Request for Judicial Notice, at 5, submitted with opposition to motion for judgment on the pleadigs,

(attached to Appendix submitted with the original Opposition to Motion for Summar Judgmnt).

38 People/or Ethical Treatment of Animals (PETA) v. Bobby Berosini, Ltd., 111 Nev. 615,895 P.2d 1269

(1995), modifed on other grounds, 113 Nev. 632,940 P.2d 127 (1997) (creditig Justice Louis Bradeis and
Professor Wiliam Prosser for the invention ofthe tort of privacy, noting that the Restatement language, drfted by
Dean Prosser, has been "adopted, often verbatim, by the vast majority of American jursdictions.").

39 PETA, ILL Nev. at 634 (emphasis added).

40 Alward v. State, 112 Nev. 141, 151,912 P.2d 243,250 (1996) (citig to U.S. Supreme Cour precedent and
earlier Nevada Supreme Court precedent).

41 See. e.g., Hyatt Affd., " 6-8, 127-138.

42 Katz v. United States, 389 U.S. 347,351,88 S.Ct. 507,19 L.Ed.2d 576 (1967).

43 June 17, 1993 letter from Marc Shayer,.H 01213, (attached to Appendix submitted with the originl

Opposition to Motion for Summary Judgment).
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1

2

3

4

5

confidential treatment both orally and in wrting.44 In addition, the FTB
publishes statements on its web page and in booklets saying that taxpayers
have a right to confidential treatment. 45

Ironically, the FTB's own internal policies, notices, regulations,
handbooks, guidelines - which were ignored by the FT in this case -

also promise the right to privacy,46

Notwithstanding Hyatt's' high expectation of privacy, the FTB
made mandatory "Demands for Information" about him to individuals,
governent agencies, and businesses for which no judicial permission was
sought or received and for which no notice was given to Hyatt.47

(a) Actions for invasion of privacy against a taxing body are
increasingly frequent.

Of importance to Hyatt's action, n(d)uring the past five years about
150 lawsuits have been filed a¡ßainst the IRS claimng wrongful disclosure
of confdential information. ,,4 In 1997, a Colorado judge awarded
$250,000 in punitive damages against the IRS for being "grossly
negligent" and "reckless" in placing a woman in a false light by claig
she owed $380,000 more than she in fact owed.49

Another recent large verdict against tax authorities for invasion of
privacy rights and abuse of authority is Jones v. United States. 

50 The
district cour awarded two taxpayers over $5,700,000, including over
$325,000 in emotional distress damages for the destrction of their
business caused by an IRS agent leakng confidential information which
damaged their reputation in the oil business, There are strking para11els
between this case and Jones. In each case, morals!; character, and integrty
are extremely important for the business involved, 1

The abusive tactics of taxing agencies are increasingly the subject
of not only judicial action, but also Congressional investigation,52

44 Cowan Affid., ~ 6-29.

45 Bourke Affd., ~ 25.

46 Bourke Affd., ~ 25.

47 See; e.g.. Hyatt Affid., ~ 49-51, 143-147

48 Louis R. Mizell, Jr., Invasion of Privacy, of 127, (Berkeley Books 1998), see excerpts attched (to
Appendix submitted with the original Opposition to Motion for Sumar Judgment).

49 Id. at 127-128.

50 9 F. Supp. 2d 1119 (D. Neb. 1998).

51
ld. at 1134.

28 S2 U.S. Congressional Record excerpt, (attached to Appendix submitted with the original Opposition to
Motion for Summary Judgment).
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8

9

10

11

12

13

14

15

16

17

18

19

20

21

22
S3

23
S4

24
ss

25
S6

26
57

27

28

(b) Courts are particularly vigilant in enforcing informational
privacy rights related to social security numbers, addresses, and other
private information.

Courts of every level - including the U. S. Supreme Cour - find
disclosure of private personal information such as social security numbers
and secret addresses actionable and a violation of an individual's
"informational privacy" rights,

(i) U. S. Supreme Court informational privacy cases.

The U. S. Supreme Court has issued three opinions bearng on the
issue. United States Department of Defense v. Federal Labor Relations
Authority (FLRA), held that disclosure of employees' home addresses to
their union was a "clearly unwaranted invasion of privacy. 

,,53 That case

was largely based on United States Dept. of Justice v. Reporters
Committee for Freedom of Press,54 which recognized that "both the
common law and the literal understandings of privacy encompass the
individual's control of information concerning his or her person." Finally,
United States Department of State v. Ray,55 held that the disclosure of
names and addresses would be a clearly unwaranted invasion of privacy
because confdentiality had been promised and disclosure of the
information would be "a special affront to his or her privacy."

(ii) State and Federal Courts also protect informational privacy

(social security numbers and home addresses).

State ex reI. Beacon Journal Publishing Co. v. City of Akron,56
found that the disclosure of social security numbers "would violate the
federal constitutional right of privacy" and held that because the Privacy
Act of 1974 regulates the use of Social Securty numbers, individuals
"have a legitimate expectation 'of privacy in their Social Securty
numbers." Two recent Washington cases have found disclosure of social
securty numbers to be highly offensive. Progressive Animal Welfare
Society v. University of Washington, 57 held that "(T)he disclosure of a

public employee's social security number would be highly offensive to a
reasonable person. . ,." Furhermore, in Tacoma Public Library v,

510 U.S. 487, 489,502, 114 S. Ct. 1006, 127 L. Ed. 2d 325 (1994) (emphasis added).

489 U.S. 749, 763,109 S. Ct. 1468, 103 L. Ed. 2d 774 (1989).

502 U.S. 164, 177, 112 S. Ct. 541, 116 L. Ed. 2d 526 (1991).

70 Ohio St. 3d 605, 607, 640 N.E.2d 164, 166 (Ohio 1994).

125 Wash. 2d 243, 884 P.2d 592 (Wash. 1994).
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1

Woessner,58 the Cour similarly held that "(w)e agree that release of
employees' identification number would be highly offensive. ,,59

Other cases concluded that certain citizens - such as Gil Hyatt -

have a paricular need or desire to keep their address confidentiaL.
National Association of Retired Federal Employees v. Horner,60 held that
"(i)n our society, individuals generally have a large measure of control
over the disclosure oftheir own identities and whereabouts, That people
expect to be able to exercise that control is 'evidenced by . , , unlisted
telephone numbers by which subscribers may avoid publication of an
address in public directory, and postal boxes, which permit the receipt of
mail without disclosing the location of one's residence.'" Moreover, the
cour could have had Gil Hyatt in mind when it noted that it is public
knowledge that when one gains wealth, "that individual may become a
target for those who would like to secure a share of that sum by means
scrupulous or otherwise. ,,61

2

3

4

5

6

7

8

9

10

11

American Federation of Government Employees, AFL-CIO, Local
1923 v. United States,62 expresses privacy concerns similar to those
alleged by Hyatt in this case. The court held that union members had a
privacy right not to disclose their home addresses to their own union
because disclosure could subject the employees to an unchecked barrage12

13

14

58 90 Wash. App. 205, 951 P.2d 357 (Wash. App. 1995), opinion amended on remand on other grounds, 972

P.2d 932 (Wash. App. 1999).

15

16

59

17

See also Sheet Metal Workers International Association. Local Union No. 19 v. United States Departent
of Veterans Affairs, 135 F. 3d 891 (3d Cir, 1998) (holding that disclosures of names, social security numbers and
addresses of employees would constitute an unwaranted invasion of personal pnvacy); Greidinger v. Davi, 988
F.2d 1344, 1352, 1354 (4th Cir. 1993) (finding that the Virginia' voter registrats public disclosure of voters' social
security numbers brought the attendant possibilty of "a serious invasion of privacy" and detailing horror stories of
stolen identities and concluding that "the harm that can be inicted from the disclosure of a social security number
to an unscrupulous individual is alarming and potentially financially ruinous."); Yeager v. Hackensack Water Co.,
615 F. Supp. 1087, 1091-92 (D.N.J. 1985) (citing to Federal Privacy Act, Public Law No. 93-579 and holdi tht
social security numbers were "withn the constitutionally protected right of privacy" as Congress designed the
Federal Pnvacy Act of 1974 to discourage improper uses of social security numbers and to alow individuals the
opportty to mae an intellgent decision regarding disclosure). 'Hyatt's opposition to the FTB's motion on the
judgment for pleadings at note 14 cites additional authonties.

18

19

20

21 60 879 F.2d 873 (D.C. Cir. 1989), cert. denied, 494 U.S. 1078 (1990).

22 61 ld. at 876 (emphasis added). See also Painting Industr of Hawaii Market Recovery Fund V. United States.

Dept. of Air Force, 26 F.3d 1479, 1486-1487 (9th Cir. 1994) (forbidding disclosure of social secuity numers,
names, and home addresses with concurring opinion statig "publishing your phone number may invite anoyig
phone calls, but publishing your address can lead to far more intrsive breaches of privacy, and even physical
danger. "); Painting and Drywall Work Preservation Fund, Inc. V. Dept. of HUD, 936 F.2d 1300, 1303 (D.C. Cir.
1991) (concluding that disclosure of names and addresses of constrction workers would be "a substantial invasion
of privacy, " indeed, "a clearly unwarranted invasion ofpersonal.privacy."); Hopkins V. United States Dept. afHUD,
929 F.2d 81 (2d Cir. 1991) (holding tht because pnvacy encompasses all interest involvig the individua's control
of informtion conceinIng rus or her person, "we have no doubt that individual private employees have a signficant
pnvacy interest in avoiding disclosure of their names and addresses."). Additional supportg authonty is cited in
note to Hyatt's opposition to the motion for judgment on the pleadings at note 15 cites additional authonties.

23

24

25

26

27

28 62 712 F.2d 931 (4th Cir. 1983).
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26

27

28
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2
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6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

of mailings and perhaps personal solicitations. The court then observed
that no effective constraints could be placed on the range of uses to which
the information, once revealed, might be employed.63 The dissent pointed
out that only a rare person - like Hyatt - conceals his address from real
property records, voting lists, motor vehicle registration, licensing records
and telephone directories. The court majority neverteless recognized the
privacy right even/or those less sensitive about secrecy.64"

Hyatt also explicitly presented his common law informational privacy claim to the

Nevada Supreme Court as par of Hyatt's petition for rehearing. There Hyatt explained:

This claim (invasion of privacy by ilegal disclosure of private facts J is
really two: the more recently emerged invasion of
informational/constitutional privacy and the more traditional branch of
disclosure of private facts, Each claim involves the disclosure of private
facts for which an expectation of privacy had been created and for which a
reasonable person would fid offensive - paricularly

informational/constitutional privacy under which disclosure of privat~
personal information gathered by the governent is per se unawfuL. 6

Again, both this Court and the Nevada Supreme Court have rejected the FTB's attempts

to dismiss this and Hyatt's other intentional tort claims finding genuine issues of fact in dispute.

Common law informational privacy, as a prong of Hyatt's asserted invasion of privacy tort, is

very much a par of this case. But Hyatt asserts no IP A claim, 66

63
¡d. at 932.

64 One of the first home address cases, Wine Hobby USA, Inc. v. IRS, 502 F.2d 133, 137 n. 15 (3d Cir, 1974),
forbade disclosure of individual home-wine-maker names and home addresses since "there are few tlngs which
pertin to an individual in which hi privacy has traditionally been more respected than his own home. Mr. Chef
Justice Burger recently stated: IIThe ancient concept tht "a man's home is his castle" into which "not even the kig
may enter" has lost none of its vitality.'" It also held "That society recognizes an interest in keeping hi addres
private is indicated in such practices as non-listing of telephone numbers and the renting of post offce boxes." One
of the most recent cases, Scottsdale Unifed School Dist. of Maricopa County v. KPNX Broadcasting Co., 191 Ar.
297,955 P.2d 534, 536 (1998), held that school districts need not disclose the home addresses or bir dates of
teachers to reporters since "birth dates, like social security numbers are private informtion."

65 See Hyatt's i 0 page petition for rehearig, at i, n. 1, attched to the accompanying Appendix of 

Evidence as
Exhibit i 1.

66 Hyatt does not directly address the FTB's various arguments as to why an IP A claim is barred (e.g., statute of

limitation, California tort claims act, comity) because the FTB's arguents are moot. Hyatt's silence on these issues
is because they are moot, not because he concedes the FT is right. Hyatt's silence is not, and should not be
constred as, an admission of any kind regarding these moot issues.
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2 7.
3

4

Any issues relating to the admissibilty at trial of evidence of FTB
violations of the IP A, or any other evidence, can only be resolved after
completion of all discovery and through an appropriate motion in
limine.

5 To the extent this motion seeks a ruling now as to the admissibilty of any evidence,

6 paricularly the FTB's violations of the IP A, such a request by the FTB is grossly premature,

7 Discovery is not complete, tral is not set to commence until August 2006, and no motions in

8 limine have been filed, let alone argued and ruled upon. The Court should deny any request

9 seeking a ruling as to admissibilty at trial of any evidence.

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

8. Conclusion.

There is no issue for the Court to resolve in this motion. Hyatt does not assert Californa

statutory IF A claim. Any dispute over discovery relating the California's IP A and what

discovery Hyatt may take regarding the FTB's violations of the IP A as evidence ofHyatts

Nevada common law informational privacy claim must be referred to the Discovery

Commissioner who, contrar to FTB suggestions, has allowed discovery' on IF A violations that

relate to Hyatt and the Hyatt audits.
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1 This motion should therefore not only be denied but the motion should be strcken as

2 there is no legal basis for seeking to dismiss a non-existent claim.

Dated this 3rd day of June, 2005,

BULLIV ANT HOUSER BAILEY PC

Peter C. Bernard, Esq. (734)
3980 Howard Hughes Pkwy.
Suite 550
Las Vegas, Nevada 89109
(702) 650-6565

Attorneysfor Plaintif Gilbert P. Hyatt
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RECEIPT OF COPY

RECEIPT OF COpy of PLAINTIFF GILBERT P. HYATT'S OPPOSITION TO

THE FTB'S MOTION TO DISMISS, OR IN THE ALTERNATIVE, FOR PARTIAL

SUMARY JUDGMENT RE: STATUTORY INFORMATION PRIACY CLAIMS

AND APPENDIX OF EXHIBITS is hereby acknowledged ths _ June, 2005,

By:
Jeffrey Silvestr, Esq.
McDonald Carano Wilson LLP
2300 West Sahara Avenue
No. 10, Suite 1000
Las Vegas, Nevada 89102
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CERTIFICATE OF MAILING

Pursuant to NRCP 5(b) I certify that I am an employee of HUTCHISON & STEFFEN,

LLC and that on this .. r J day of June, 2005, I delivered a tre copy of PLAITIFF
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DISTRICT COURT

CLARK COUNTY, NEVADA

GILBERTP. HYATT, Case No.: A382999

Dept. No,: X

APPENDIX OF EXIITS IN SUPPORT OF
PLAINTIFF GILBERT P. HYATT'S
OPPOSITION TO THE FTB'S MOTION TO
DISMISS, OR IN THE ALTERNATIVE, FO
PARTIAL SUMMARY JUGMENT RE:
ST ATUTORY INFO~TION PRIACY
CLAIMS

Plaintiffs,

v.

FRACHISE TAX BOAR OF THE STATE
15 OF CALIFORNIA, and DOES 1-100 inclusive,

16 Defendants.

17

18

19

20

21

22

Date of Hearing: June 20, 2005

Time of Hearing: 9:00 a.m.

(fied under seal by order of the Discovery
Commissioner dated February 22, 1999)

23 Plaintiff Gilbert p, Hyatt submits this Appendix of Exhbits in Opposition to the FTB's

24 Motion To Dismiss, or in the Alternative, for Partial Sumar Judgment Re: Statutory

25 Information Privacy Claims, Set fort below is an index of the exhibits.

26

27
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24

25 Exhibit 15 Order re Motion for Summar Judgment.

26
Exhibit 16 Transcript from April 21, 2000 hearing on Motion for Sumar

27 Judgment.

28

-2-

RA002410



1

2

3

4

5

6

7

8

9

10

11

~
0
Vl
Vl

È .! VlVl 12~~~~.¡
t- 'í c-= 0\00

1300 loVli: c. '" '"
4l ¡j;;..~'" .rZ~~=

~ ¡4t.t: 140
:: :: ~~.!~ "';; 0'-
i: l; ., -ã§ 15tI ~"O)ig
~ o..Qj (0

:: E-ti
:; 0

1600= 0\..

17

18

19

20

21

22

23

24

25

26

27

28

Exhbit 17 Opposition to FTB Motion for Sumary Judgment.

Dated this 3rd day of June, 2005.

BULLIV ANT HOUSER BAILEY PC
Peter C. Bernard, Esq. (734)
3980 Howard Hughes Pkwy.
Suite 550
Las Vegas, Nevada 89109

(702) 650-6565

Attorneysfor Plaintif Gilbert P. Hyatt

-3-

RA002411



Exhibit 4

RA002412



\. .
.I,

.... ....,....
. ~f

'i'''.i

~(Q~W
. ~J("'~'i l ~. . '9 .

I I"~, r"'!"~'".
.... -. ~ ~~ .C:¡ ~~.~..

l!ii Z ., .~"~/
DISTRICT COURT '8 /1 ¡S If

CLAK COUNTY, NEVADA~l-. dN 'n"* * * * * %; Ul" G" ~5;:?" ..~, Cl.lfitr r~
GILBERT P. HYATT

Plaintiff CASE NO. A-382999

vs. DEPT. X

CALIFORNIA STATE FRACHISE
TAX BOARD Transcript of

Proceedings
Defendant

BEFORE THE HONORALE JESSIE WALSH, DISTRICT COURT JUGE

HEARING ON DEFENDANT'S OBJECTION TO
REFEREE'S REPORT AN RECOMMNDATION

WEDNESDAY, MARCH 22, 2006

APPEACES:

FOR PLAINTIFF: PETER C. BERN i ESQ.

FOR DEFENDANT: JAMES W. BRASHAW i ESQ.
PAT LUNVALL, ESQ,

COURT RECORDER: TRASCRIPTION BY:

VICTORIA BOYD
District Court

FLORENCE M. HOYT
Las Vegas, Nevada
(702) 221- 0246

Proceedings recorded by audio-visual recording, transcript
produced by transcription service.

RA002413



1 LAS VEGAS, NEVADA, WEDNESDAY, MACH 22, 2006, 10: 40 A.M.

2 (Court was called to order)
3 THE CLERK: Case A-382999, Hyatt versus California

4 State Franchise Tax Board.

5 MR. BRASHAW: 'Morning, Your Honor. Jim Bradshaw

6 for the Franchise Tax Board. With me is my partner Pat

7 Lundvall,

8 THE COURT: Good morning.

9 MR, BERN: Peter Bernhard, Your Honor, on behalf
10 of Mr. Hyatt.

11 THE COURT: Good morning.

12 This is the Franchise Tax Board i s obj ections to the
13 Discovery Commissioner's recommendations.

14 MR, BRASHAW: Yes. Rarely do we obj ect to the

15 Discovery Commissioner i s recommendations, He has an enormous

16 job. The vast majority of time he does it well and accurately

17 and fairly. However, today we obj ect because relevant

18 information in plaintiff Mr. Hyatt's possession and control is

19 being denied us.
20 Specifically we seek to discover compensation paid
21 by Mr. Hyatt to his material witnesses identified by him

22 formally in discovery as witnesses who will testify on his

23 behalf at trial; and we also seek their billing records,

24 because some of these witnesses are attorneys and accountants

25 who meticulously document their activities, date, task and

2
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1 type of activity, time, We seek to discover those records,

2 because what 's at issue in this case, of course, is what

3 happened and when it happened between the Franchise Tax Board

4 and Mr. Hyatt,

5 As Your Honor knows from prior motion practice, the

6 Franchise Tax Board is the state agency tasked with enforcing

7 the income tax laws in the state of California, That's

8 basically an honor system, much like the IRS income tax

9 system, but the honor system i s enforced by audit. And that's

10 what happened to Mr. Hyatt. He did not deal directly with the

11 Franchise Tax Board, however. He engaged California Tax

12 Attorney Eugene Cowan of the Riordan McKenzie law firm, now

13 known as the Bingham McCUtchen law firm, attorney of record

14 for - - attorneys of record for Mr. Hyatt in this case. He

15 engaged Mr. Cowan to do his i 91 tax return, which is at issue

16 in this case. It i s pled in his complaint. And Mr. Cowan

17 represented Mr. Hyatt in the audit, a residency audit that
18 occurred between mid-1993 and 1997, As you know, Mr, Hyatt

19 protested the result, and that administrative proceeding is

20 pending in California.
21 Mr. Hyatt ,also engaged local tax accountant Michael
22 Kern of the Piercy Bowler Taylor Kern firm to represent him in

23 his i 91 and '92 tax returns and in the audit and subsequent

24 protest. These are his witnesses. We seek to discover how

25 much these witnesses have been compensated and their billings,

3
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1 which would be a diary of their activities with the Franchise

2 Tax Board auditors.

3 Picture us at trial today if Mr. Cowan or Mr, Kern

4 were on the witness stand and had just testified favorably for

5 Mr. Hyatt on his case in chief, then on cross-examination I

6 might ask Mr. Cowan or Mr. Kern, sir, how much money did Mr.

7 Hyatt pay you in 2006. Obj ection, irrelevant, embarrassing,
8 oppressive, whatever the objection might be. How would the

9 Court rule as to compensation of a witness? Well, in our view

10 what a party compensates his witnesses, whether lay wi tnesses

11 or expert witnesses, is always discoverable, and the jury gets

12 to hear that, because it goes to their bias or their motive.

13 Now, if any material witness in a case keeps a diary
14 of activities with the opposing party and those are at issue,

15 then I'd be remiss not to discover that diary. Well, that's
16 what attorneys' and accountants i billings are, is diaries of

17 their activities. And according to Mr. Hyatt's pleadings,

18 these tax representatives i activities with the Franchise Tax

19 Board are relevant, So we seek to discover them.

20 We did not bring our - - we're here on a DCR&R from a
21 motion to compel, but that i s not the first one. In 2000 we

22 made a motion to compel the same type of discovery, and we

23 obtained the Court i s order dated February 2nd, 2004. It
24 ordered Mr. Hyatt to produce - - and I'm quoting from the order
25 - - "information on compensation pertaining to any of Hyatt's

4

RA002416



1 witnesses." Further that order required that Cowan and Kern,

2 who are under subpoena, and their firm "shall produce any fee

3 agreements they had with plaintiff and their timekeeping and

4 billing documents." Well, that's the Court's order, and

5 indeed after a time billings were produced for those firms i

6 activities through 1997. Mr. Hyatt filed his complaint

7 January of 1998. So the contention then was these are the
8 relevant records because only the facts and circumstances

9 preceding the filing of the complaint are relevant.

10 Well, more recently, as you know, Mr. Hyatt's taken
11 issue with the protest and whether or not there 1 s a bad-faith

12 delay. So we i ve been forced to do discovery and the FTB i S tax

13 attorneys involved in the protest submit to protest on the
14 reasons for the delay. Well, that puts at issue Mr. Hyatt i s
15 own tax representatives' activities concerning that delay. So

16 we should have those diaries or those billings to show that.

17 And because Mr. Cowan's firm and Mr. Kern's firm are engaged

18 in this litigation, the firms are also compensated, and we

19 believe the jury is entitled to know how much money these

20 material witnesses and their firms have been paid by Mr. Hyatt

21 in order to gauge their bias and motives.

22 Now, Discovery Commissioner Biggar did something

23 extraordinary, and this is the language we would ask the Court

24 to strike from his DCR&R. And it's -- Ilm reading from

25 page 4, paragraph 3. "If the amount paid to any of these

5
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1 witnesses is more than $100,000 a year, that is all the

2 Discovery Commissioner is going to have Hyatt produce. But if

3 the amount is less than that for a particular witness, the FTB

4 may further explore the issue by seeking additional production

5 of records concerning that wi tness . "

6 We think that is error. If the witness and his firm
7 has been paid a million dollars a year or a hundred thousand

8 dollars a month for 15 years, which spans the length of time

9 these witnesses have worked for Mr. Hyatt, I think the jury

10 can appreciate the difference between a witness who's paid

11 some unknown amount over a hundred thousand dollars over 15

12 years and a witness who i s paid millions of dollars over those
13 same years. I don i t think the argument can be made that

14 that 1 s not relevant and discoverable, nor the diaries that
15 would be apparent from the billings of these professionals.

16 There are other witnesses that are compensated by
i 7 Mr. Hyatt. His close associate Grace Jane, who is the only

18 person who can corroborate much of his story about the facts

19 and circumstances concerning his Nevada residency. There's

20 another attorney of record in this case, Greg Roth. He has

21 other attorneys he's identified as material witnesses, Roger

22 McAffrey, Dale Fiola, his son, Dan Hyatt, his girlfriend,

23 Carolyn Cosgrove, his associate Barry Lee. All of these are

24 compensated witnesses, and we believe we 1 re entitled to

25 discover the records of that compensation.

6
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1 Now, we've been allowed some deposition testimony.

2 For the most part, because of the span of years, these

3 witnesses can't recall without reference to their records,

4 certainly not Mr. Kern or Mr. Cowan without reference to their

5 billings over many years, they can i t recall how much they were

6 paid or what the tasks were. And this diary or chronology we

7 think we're entitled to, as well as the amount of

8 compensation.

9 This, of course, is information in Mr. Hyatt's
10 possession and control. He's been provided these billings,

11 he i s paid them over these many years. He would have cancelled

12 checks. These - - I think there's contentions of privilege or
13 work product here, but attorneys and aècountants know that

14 their billings can come under scrutiny. There i s a number of

15 reasons. We're audited by the IRS or the State' Bar or the

16 Board of CPAs, or clients make the application for attorneys i
17 fees at the end of the case. They expect that these are going

18 to be published to the Court, and in most cases they're

19 public. So these billings become publicly known. We keep

20 records in a manner so that they can be made avai¡able in the

21 event of a fee dispute with a client . Mr. Hyatt in this case

22 has pled - - has asked in his prayer for an award of attorneys i

23 fees and costs.
24 So we think for all of these reasons we i re entitled
25 to know and discover complete information about Hyatt's

7

RA002419



~

1 compensation of his witnesses and their documentation of their

2 activities that might be apparent from their billing.

3 THE COURT :Mr, Bradshaw, it i S my view that the

4 Court is often at a disadvantage with respect to ruling on the

5 Discovery Commissioner 1 s recommendations because, while

6 counsel has had an opportunity to make their case before the

7 Discovery Commissioner and hear. the Discovery Commissioner's

8 thought process, the Court has only the written pleadings,

9 oral argument, and the Discovery Commissioner's order, the

10 transcript. So 11m at a loss sometimes to understand the

11 thought process, and I'm not clear at all as to what he means,

12 perhaps you can enlighten me, when he states, as you read into

13 the record a moment ago, "If the amount paid to any of these

14 witnesses is more than $100,000 a year, that is all the

15 Discovery Commissioner is going to have Hyatt produce." I

16 don't understand what he means by that. Can you tell - - can

17 you elaborate a bit on that?
18 MR. BRASHAW: I could not. This blows us away.

19 This takes us .by surprise. I don't know what he had in mind.

20 Mr. Hyatt's interpreted it as if there -- if the witness has

21 been paid more than a hundred thousand a year that's all they

22 have to testify at deposition is, I've been paid more than a

23 hundred thousand a year, and that's the end of it.

24 Now, he has produced some additional information or

25 some has come out at other depositions about compensation of

8
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1 these witnesses, but not the records of these amounts, amounts

2 as to some witnesses only based on recollection because their

3 work spans many years. And if Mr. Hyatt has these records,

4 they need to be produced. They're not identified on a log.
5 Usually the Discovery Commissioner, if a party i s withholding

6 records, there's got to be some basis in privilege, and they

7 have to' be properly identified on a Vaughn index, on a

8 privilege log. That i s not been done in this case. I think

9 he's simply overwhelmed, and we're late in this litigation and

10 he's trying to contain it. And although most of the time his

11 rulings are correct, we've never seen anything like this,

12 can't explain it to the Court, don't see a basis for it, and

13 believe that language should be stricken.

14 THE COURT: Do you interpret that statement to mean

15 that what the plaintiff has to produce in order to comply with

16 that order would simply be a sheet of paper indicating Mr.

17 Hyatt paid such and such a firm $100,000, another firm

18 $100,000, but not to actually produce any billings? Is that

19 how you interpret that?

20 MR. BRASHAW: I think so. I think so. And if it i s
21 less than a hundred thousand dollars, then Mr. Hyatt's

22 burdened with producing the records. So the less important

23 the witness, the more the burden to produce the substantiating

24 documents. We don't understand.

25 THE COURT: And are you of the opinion that how much

9

RA002421



,

1 a particular witness may have been paid is going to have an

2 impact on bias and motive? Is that your position?

3 MR. BRASHAW: Sure. And for that very reason Mr.

4 Hyatt has indeed discovered how much each and every FTB

5 employee witness has been compensated. We always ask

6 witnesses how much they're paid by a party. We always ask

7 experts how much they're paid by a party, and the jury always

8 hears that,
9 THE COURT: Well, I think the issue of bias and

10 motive is always an issue for purposes of impeachment. But

11 I'm a little curious about this benchmark figure. So--

12 MR. BRASHAW: I don't know where it came from.

13 THE COURT: I'm sorry?

14 MR. BRASHAW: We don't know where it came from. I

15 don't even think Mr. Hyatt asked for that relief, it was

16 simply what was fashioned.

17 MS. LUNVALL: The Discovery Commissioner I recall

18 -- sat there, and I recall the body language when we were

19 arguing this issue. He kind of cocked his head one way and

20 then another and then out popped a hundred thousand dollars as

21 far as limit. It just came out of the blue. It had not been

22 requested by Mr. Hyatt in his motion practice. It hadn't even

23 been mentioned in the briefing then by the parties in their

24 motion practice.

25 THE COURT: Mr. Bernhard.
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RA002422



1 MR. BERN: Thank you, Your Honor. And I
2 appreciate the Court i s disadvantage, and frankly we i re at the

3 same disadvantage. And I don't whine about technical

4 compliance with rules like matters to be decided on the

5 merits, but you don't have a complete record in front of you.

6 Under Rule 2.34 (f) we were not allowed to submit points and

7 authorities or briefs or supplement the record. The FTB, on

8 the other hand, did submit what I think are improper points

9 and authorities, and they attached these for exhibits, but

10 what they chose to give you as their EAhibit B was their
11 motion to compel which was in front of Commissioner Biggar.

12 But they didn't see fit to attach our opposition where we laid

13 out some of these problems. And because you did not in your

14 order justifiably grant leave for us to supplement, we have

15 not given you our side of that even to the point of attaching
16 our opposition, which Commissioner Biggar had in front of him

17 during the time that he made this obviously a compromise

18 ruling, which was fair to address their bias concern, and yet'

19 also protective of the attorney-client and work product

20 privileged information that we were objecting to.

21 So, frankly, Your Honor, my position today is that
22 I'm at a disadvantage because I know you don i t have the

23 information you need to uphold Commissioner Biggar's decision.

24 However, if you're willing to do so today, there's no need for
25 me to submit all this material and encumber the record

11
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1 further.
2 However, if for some reason after you i ve heard our

3 arguments you feel that Commissioner Biggar was wrong, then

4 11m entitled to, I believe, an opportunity to present the

5 briefing, And that i s what Rule 2.34 (f) provides. Obj ections

6 to Discovery Commissioner recommendations are supposed to be

7 just a list of objections, And the rule expressly says, as we

8 point out, the obj ection must not contain argument and serve

9 as a memorandum of points and authorities seeking reversal of

10 the report and recommendations.

11 So the process should be very simple. The obj ection
12 the other side files should give you a bullet-point list of

13 what the objections are. Then the Court will either look at

14 those and decide, as the form indicates, I don i t think your

15 bullet-point obj ections are warranted, I'm going to consider

16 those bullet points and still adopt the recommendation, and

17 you on the form have the option to sign that. Or you have the

18 option to order a hearing. And as their request provided,

19 they asked for leave to file a brief and points and

20 authorities if in fact the Court orders a hearing. And, of

21 course, in our opposition that we filed, just a response,

22 basic bullet-point positions, not arguing the merits, we said,

23 if in fact the Court wants to hear the merits whether or not

24 to overturn Discovery Commissioner Biggar i s recommendation,

25 then we asked for leave to file our side to support this

12 '
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i recommendation.

2 So today the posture of this case that's before you

3 is that you've asked for a hearing to at least clarify the

4 questions you have, which I think is appropriate; but you have

5 not seen any briefing, any points and authorities, or even the

6 opposition that Commissioner Biggar had before him. So I

7 submit if you're willing to adopt that recommendation, then

8 we're fine and we can go forward and proceeq with the case.

9 If, however, you're inclined to think that Commissioner Biggar

10 made an error, at a minimum we're entitled to be given leave

11 to file a copy of our opposition before Commissioner Biggar

12 and explain why it is that he came up with the ruling he did,

13 And as I say, I don't like that kind of technical
14 argument. I i m more than happy to address on the merits. I

15 think what's significant for the Court in considering today's

16 proceeding is that the next significant event in which this
17 issue is relevant will occur April 4th and 5th, and that IS

1S when Mr. Cowan will be deposed again in Los Angeles.

19 So if the Court is inclined to rule against
20 overturn Commissioner Biggar, I would ask that we defer this

21 matter for say a week and come back next week. In the

22 meantime I can submit to our opposition to the very motion

23 that they submitted to you from their standpoint, and we can

24 just continue this matter and still, get a decision from you

25 before Mr. Bradshaw has to ask Mr. Cowan the questions. So we

13
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1 have time to do that.

2 However, I don 1 t think that's necessary, because I

3 think Commissioner Biggar i s report and recommendation is

4 correct. And I think the issues that he wrestled with at that

5 time was this claim that Mr. Bradshaw's making that bias and

6 prejudice is always at issue for credibility, for impeachment

7 purposes at trial. And we agree. What Commissioner Biggar

8 was looking at was whether or not Mr. Bradshaw and the

9 Franchise Tax Board would be prejudiced if they could get

10 testimony from Mr. Cowan, Mr. Kern, Ms. Jenning, Mr. McAffrey,

11 Mr. Roth, any of these people receive mored than a hundred

12 thousand dollars, can they make the argument that that would

13 constitute some incentive for these professionals to lie.
14 We'll argue no, it does not, that these professionals,

15 accountants and attorneys would not lie no matter how much

16 money they're paid. But the flexibility that Commissioner

17 Biggar gave to the Franchise Tax Board is to tell the jury

18 this guy got at least a hundred thousand dollars, and Mr.

19 Hyatt i s not going to tell you how much more he paid them.

20 Now, if I were Mr. Bradshaw, I would love to make
21 that argument, it could be millions, it could be tens of

22 millions, it could be a hundred million dollars, maybe this

23 man is bought and paid for. Commissioner Biggar gave them the

24 flexibility to make that argument. If Mr. Hyatt chooses not

25 to produce the actual amounts, if it's more than a hundred

14
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1 thousand dollars, then the jury can hear that and the FTB be

2 make whatever arguments it wants about why that witness should

3 not be believed because that witness is bought and paid for.

4 Now, from our perspective, yes, we did ask the

5 Franchise Tax Board employees how much they were paid, because

6 all of these people are State employees, 100 percent of their

7 compensation is from the Franchise Tax Board. So Commissioner

8 Biggar again, as part of weighing these competing interests,

9 allows me to make the argument at trial, these witnesses,

10 their credibility can be challenged because 100 percent of

11 their income, 100 percent of their retirement as a State

12 employee is based on their continuing employment with the

13 Franchise Tax Board. So I can make the argument that their
14 testimony is going to be biased in favor of Franchise Tax

15 Board. So he compromised and he said, I i 11 let both of you
16 make these arguments on bias and credibility and it i 11 be up
17 to the jury to decide. And that's a very fair and valid

18 decision that he could make.

19 Why a hundred thousand dollars? I don't know,
20 except that that number is a big enough number to where the

21 jury -- most jurors will look at that as substantial

22 compensation, We know it's much more than what the State

23 employees of the Franchise Tax Board make, so we know that

24 they can make the credibility argument based on a higher

25 dollar amount than what we can.
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1 So that's all in play, and that's all going to be
2 considered at the time of trial. But for purposes of

3 discovery at this stage of the proceeding they don i t need the

4 detail they're asking for in order to make the bias argument.

5 Because we have these competing interests of the attorney-

6 client issues and work product issues and the details

7 concerning strategy, not just with the tort case that we have

8 here in front of you, but also with the protest that is still

9 pending in California, Commissioner Biggar was very sensitive

10 not to require my client and his professionals to proceed and

11 produce that kind of information,
12 So the decision makes a whole lot of sense, If bias
13 and prejudice is the reason why the Franchise Tax Board wants

14 to know how much my witnesses -- my client's witnesses are

15 being paid, he's got that and then some. He can make that

16 argument at trial. On the other hand, we don't have to fight

17 over each particular time entry, each particular strategy
18 decision that was made and come before you again and again and

19 again to see what can or can't be testified to because of the

20 protections of the privileges,
21 So the Franchise Tax Board has what it needs to make

22 the bias and prejudice argument, we have what we need to make

23 the bias and prejudice argument as to their clients, and

24 frankly I think it weighs a lot better from their side with

25 this particular ruling. So it makes sense. It makes a lot of

16
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1 sense.

2 I can i t speak to Ms. Lundvall' s body language. I

3 don't think it 1 S evidence, I don't think it should be
4 persuasive. Commissioner Biggar made a decision that's well

5 grounded in law, well grounded in fact based on the specific

6 facts and circumstances of this case. So I submit if you're

7 willing to accept that as a limitation that's fair to both

8 sides, we can walk out of the courtroom today, go forward on

9 April 4th and 5th, Mr. Cowan will say, yes, I got more than a

10 hundred thousand dollars from Mr. Hyatt for my legal services
11 from 1991 to the present, and we'll go forward.
12 However, if you do feel that there's some legal
13 deficiency in what Commissioner Biggar did, which we don't

14 think there is, give us the chance to show you what our

15 opposition was, what it was that he was considering when he

16 made this decision. That i s only fair to us. We i 11 come back

17 in a week and we'll argue the merits of it again. I think

18 that's what the rule contemplates. Franchise Tax Board has

19 not followed that rule, and it i s placed us at a disadvantage
20 because you don't have in front of you what we submitted in

21 opposition to their motion to compel. Thank you, Your Honor.

22 THE COURT: Well,Mr. Bernhard, I think you

23 articulate your position rather well. I guess the difference

24 is that the Court views this case from the perspective of

25 trying to visualize what the trial is going to look like,

17
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i while the Discovery Commissioner tries to narrow the focus of

2 the issues so that the case might be streamlined for trial.

3 And this Court appreciates his role very much for that reason

4 and for those reasons.

5 The only thing I would say to you, though, Mr.

6 Bernhard, is that the whole notion of discovery is that it's a

7 fairly open process. Not all of the information gained and

8 gleaned by way of discovery is going to be admissible at trial

9 necessarily. And so I can't help thinking as we discuss these

10 issues of compensation to witnesses and how much or how little

11 a particular witness is compensated, I can't help thinking,

12 gee, is that the subject of a motion in limine at some point

13 in the future. I don't know.

14 I would like to have the benefit of seeing your
15 written response to defendant i s objections to the Discovery

16 Commissioner's report and recommendations . I'd like to have

17 an opportunity to think about the thought process, to' think

18 about the analysis, to view this from whatever perspective you

19 intend to take, however you intend to draft these issues and

20 frame them for the Court. So I suppose that means we need to

21 continue this so that you might have an opportunity to do

22 that.
23 i will say to you this. You've had an opportunity

24 to sit through our morning court, and you've seen that there

25 were some number of objections to Discovery Commissioner's

18
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1 recommendations calendared today. I think that Rule 2.34,

2 that is the correct number, is flawed in that it proposes a

3 method for counsel to obj ect to Discovery Commissioner's

4 recommendations, but without giving the Court really anything

5 to review in the way of authority or analysis. And so I think

6 that rule is flawed.

7 This Court will quite often schedule a hearing when

8 I do receive an obj ection to Discovery Commissioner's report

9 for the purposes of being able to assess the analysis. I know

10 of no other fair way to do that, And when we schedule the

11 hearing I would say to counsel, i think that's an invitation
12 for you to file any pleadings you want to file. I'll take a

13 look at anything you submit. You can criticize me for a lot

14 of things, but you can't criticize me for not being prepared.

15 So I hope you'll keep that in mind not only with respect to
16 this case, but to other cases, as well.

17 When do we need to set this back on calendar, do you
18 think, that I might have an opportunity to review your

19 pleadings?

20 MR. BERNHARD: We can submit a copy of our

21 opposition with a very short three- or four-page cover within

22 -- oh, by Monday at the latest, and if it could be set for

23 hearing for the end of next week, we still have time before

24 April 4th and 5th.
25 THE COURT: April 4th?

19
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1 MR. BERNHARD: April 4th is the deposition in Los

2 Angeles, so - - that i s a Tuesday. So if we could have it heard
3 by a week from Friday

4 MR. BRASHAW: Do we have a Discovery Commissioner

5 hearing that week of the 4th?

6 MR. BERND: I don't believe so.

7 THE COURT: Are you available on the 29th of March?

8 Would be next Wednesday.

9 MR. BRASHAW: We i 11 make a point of being

10 available.
11 MR. BERNHAD: That i s fine, Your Honor.

12 MR. BRASHAW: I - - they might have - - they did
13 oppose our obj ection, and our obj ection isn't really points

14 and authorities. We -- our interpretation of the rule was the

15 Court receives the objection, we try and frame the issues.
16 But the points and authorities are the motion and the

17 opposition that have been heard. But what Ilm hearing is the

18 Court would like additional points and authorities. Because

19 what the Discovery Commissioner ruled on was many other

20 things, and they aren't objected to. Just this one issue,

21 discovery of witness compensation and billings, that i s what

22 we're focused on now. Would the Court like brief points and
23 author~ties on that issue alone?

24 THE COURT: If you want to submit them, I'll look at
25 anything you submit, Mr. Bradshaw. I will tell you that I

20

RA002432



1 particularly liked this statement contained within the

2 Commissioner's recommendation, "Hyatt need not produce every

3 scrap of paper relating to compensation paid to these

4 individuals. II I think the Commissioner was right on target in

5 their assessment.

6 MR. BRASHAW: All right. Well, we don't know what

7 exists, but if he's got checks that he's paid, and if he i s got

8 billings, those ought to be easy. Attorneys and accountants,

9 these professional witnesses, by law they preserve, protect,

10 and maintain those kinds of records, and all the client has to

11 do is ask for a copy. And I can't believe during the course

12 of this litigation, asking for an award of attorneys' fees as

13 he has, he's thrown away those cancelled checks that would

14 prove up such an award on application. So just those two

15 things, the billings i the proof of payment, that would

16 suffice.
17 THE COURT: I thought the defendant's argument with

18 respect to attorneys' fees in the way of damages was

19 particularly compelling, and I would imagine that potentially,

20 Mr. Bernhard, you i d be seeking damages in the way of

21 attorneys i fees; right?
22 MR. BERNHA: That is correct.

23 THE COURT: What about with respect to other damages

24 as it relates to these other witnesses?

25 MR. BERN: Yes. To the extent that these are

21
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1 attorneys or accountants whose fees are being sought as part

2 of our substantive causes of action, yes. And we understand

3 that we have to produce those, and we have.

4 The other issue I would make in our opposition that

5 you're allowing us to file, we have provided detailed

6 information concerning those amounts at least through the year

7 1997. And to the extent we i re going on further toward the
8 protest through trial, then, yes, we will produce these

9 statements and amounts for those particular items, and that

10 does avoid the privilege issues that we were concerned about

11 before Commissioner Biggar.

12 THE COURT: Defense couldn i t expect to be blindsided

13 on the issues of damages without being provided those specific

14 numbers. That would be the Court i s view.

15 MR. BERND: Oh. And I think Nevada Supreme Court
16 precedent is very clear that you're correct on that ,and
17 there i s no doubt in our mind that if we i re going to ask for it

18 we have to give them the amounts so that they know what it is

19 we're asking for.
20 THE COURT: Okay.
21 MR. BERNHA: Is Monday sufficient, Your Honor?

22 Would you like us to try to get something to you by Friday,

23 before our Wednesday hearing?

24 THE COURT: Monday will be fine if -- well, actually
25 I would prefer it Friday, if you can.

22
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1 MR. BERNHAD: All right.

2 THE COURT: If you can get it to me ,Friday, I would

3 appreciate it. Will that work for both of you? I don't know

4 if you'll be submitting anything, Mr. Bradshaw. If you do,

5 I'll look at it carefully, as I do.

6 MR. BRASHAW: I appreciate that, Your Honor,

7 THE COURT: All right. Thank you, counsel,

8 MR. BERNHA: And what time on the 29th?

9 THE COURT: It'd have to be about - - why don i t we

10 say 10:00 o'clock. Did that work well for counsel?

11 MR. BERN: That's fine.
12 MR. BRASHAW: Thank you.

13 THE COURT: All right. 10:00 o'clock it is.
14 MR. BRASHAW: Thank you, Your Honor.

15 THE COURT: Save the best for last.

16 MR. BERND: It's always a pleasure,

1 7 THE COURT: Same here.

18 THE PROCEEDINGS CONCLUDED AT 11:10 A.M.19 * * * * *
20
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DISTRICT COURT

CLARK COUNTY, NEVADA

GILBERT P. HYATT,

Plaintiffs,

v.

FRANCHISE TAX BOARD OF THE STATE
15 OF CALIFORNIA, and DOES 1-100 inclusive,

16 Defendants.
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Case No.: A382999

Dept. No.: X

SECOND AMENDED COMPLAINT

Jury Trial Demanded

Exempt from Arbitration:
Declaratory Relief, Significant
Public Policy and Amount in Excess
Of $40,000

(fied under seal by order of the Discovery
Commissioner dated February 22, 1999)
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1 Plaintiff, Gilbert P. Hyatt, in this Second Amended Complaint, complains against

2 defendants, and each of them, as follows:3 PARTIES
4 1. Plaintiff resides in Clark County, Nevada and has done so since September 26,

5 1991.

6 2. Defendant Franchise Tax Board of the State of California (hereinafter "FTB") is

7 a governental agency of the State of California with its principal office located in Sacramento,

8 California, and a district office located in Los Angeles, California. The FTB' s fuction is to

9 ensure the collection of state income taxes from California residents and from income eared in

10 California by non-residents.

3. The identity and capacities of the defendants designated as Does 1 through 100

are so designated by plaintiff because of his intent by this complaint to include as named

defendants every individual or entity who, in concert with the FTB as an employee,

representative, agent or independent contractor, committed the tortious acts described in this

complaint. The true names and capacities of these Doe defendants are presently known only to

the FTB, who committed the tortious acts in Nevada with the assistance of said Doe defendants

who are designated by fictitious names only until plaintiff is able, through discovery, to obtain

their true identities and capacities; upon ascertaining the true names and capacities of these Doe

defendants, plaintiff shall promptly amend this complaint to properly name them by their actual

identities and capacities. For pleading purposes, whenever this complaint refers to

"defendants," it shall refer to these Doe defendants, whether individuals, corporations or other

forms of associations or entities, until their true names are added by amendment along with

particularized facts concerning their conduct in the commission of the tortious acts alleged

24 herein.

25 4. Plaintiff is informed and believes, and on that basis alleges, that defendants, in

26 acting or omitting to act as alleged, acted or omitted to act within the course and scope of their

27 employment or agency, and in fuherance of their employer's or principal's business, whether

28
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1 the employer or principal be the FTB or some other governental agency or employer or

2 principal whose identity is not yet known; and that FTB and defendants were otherwise

3 responsible and liable for the acts and omissions alleged herein.

4 5. This action is exempt from the cour-anexed arbitration program, pursuant to

5 Rule 3, because: (1) this is an action for, inter alia, declaratory relief; (2) substantial issues of

6 public policy are implicated concerning the sovereignty of the State of Nevada and the integrity

7 of its territorial boundaries as opposed to governental agencies of another state who enter

8 Nevada in an effort to extraterritorially, arbitrarily and deceptively enforce their policies, rules

9 and regulations on residents of Nevada in general, and plaintiff Gilbert P. Hyatt in particular;

10 and (3) the sums of money and damages involved herein far exceed the $40,000.00

11 jurisdictional limit of the arbitration program.

6. Plaintiff hereby requests a jur trial for his Second, Third, Fourh, Fifth, Sixth,

Seventh and Eighth Causes of Action.

SUMMARY OF CLAIMS

7. Plaintiff, by this action, seeks: (1) declaratory relief under NRS 30.010 et seq. to

confirm plaintiffs status as a Nevada resident effective as of September 26, 1991 and

continuing to the present and, correspondingly, his non-residency during said period in

California (FIRST CAUSE OF ACTION) - re-pled in this Second Amended Complaint to

preserve plaintif's right to appeal the District Court's April 3, 1999 ruling dismissing this

cause of action,' this cause of action is therefore no longer at issue in the District Court; (2)

recovery of compensatory and punitive damages against the FTB and the defendants for

invasion of plaintiffs right of privacy, including and in paricular his informational privacy as

well as the FTB's failure to abide by the confidential relationship created by the FTB's request

for and receipt of Hyatt's highly personal and confidential information, resulting from their stil

ongoing investigation in Nevada ofplaintiffs residency, domicile and place of abode and

causing (a) an uneasonable intrusion upon plaintiffs seclusion (SECOND CAUSE OF

ACTION); (b) an uneasonable publicity given to private facts (THIRD CAUSE OF ACTION);
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(c) casting plaintiff in a false light (FOURTH CAUSE OF ACTION); (3) recovery of

compensatory and punitive damages against the FTB and the defendants for their outrageous

conduct in regard to their continuing investigation in Nevada ofplaintiffs residency, domicile

and place of abode, including but not limited to the FTB's failure to abide by the confdential

relationship created by the FTB's request for and receipt of Hyatt's highly personal and

confidential information (FIFTH CAUSE OF ACTION); (4) recovery of compensatory and

punitive damages against the FTB and defendants for an abuse of process (SIXTH CAUSE OF

ACTION); (5) recovery of compensatory and punitive damages against the FTB and defendants

for fraud, including but not limited to the FTB' s failure to abide by the confidential relationship

created by the FTB's request for and receipt of Hyatt's highly personal and confidential

information (SEVENTH CAUSE OF ACTION); and (6) recovery of compensatory and punitive

damages against the FTB and defendants for breach of confidentiality in regard to the FTB's

breach of its duty not to disclose Hyatt's personal and confidential information (EIGHTH

CAUSE OF ACTION). The claims specified in this paragraph constitute EIGHT separate

causes of action as hereinafter set forth in this complaint.

FACTUAL BACKGROUND

Plaintiffs Residency in Nevada

8. Plaintiff moved to the State of Nevada, County of Clark, and established full-

time residency here on September 26, 1991 and has remained a full-time, permanent resident

since that time. Prior to his relocation to Nevada, plaintiff resided in Southern California.

Plaintiff is a highly successful inventor. Specifically, plaintiff has been granted numerous

important patents for a wide range of inventions relating to computer technology. Plaintiff

primarily works alone in the creation and development of his inventions and greatly values his

privacy both in his personal life and business affairs. After certain of his important inventions

were granted patents in 1990, plaintiff began receiving a great deal of unwanted and unsolicited

publicity, notoriety and attention. To greater protect his privacy, to enjoy the social,

recreational, and financial advantages Nevada has to offer, and to generally enhance the quality
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18

of his life and environment, plaintiff relocated to Nevada on September 26, 1991. This move

took place after much consideration and almost an entire year of planing.

9. The following events are indicative of the fact that on September 26, 1991,

plaintiff commenced both his residency and intent to remain in Nevada, and a continuation of

both down to the present: (1) the sale ofplaintiffs California home in October 1991; (2) his

renting and residing at an aparment in Las Vegas commencing in October 1991 and continuing

until April 1992 when plaintiff closed the purchase of a home in Las Vegas; (3) in November

1991, plaintiff registered to vote in Nevada, obtained a Nevada driver's license, and joined a

religious organzation in Las Vegas; (4) plaintiffs' extensive search, commencing in early

October 1991, for a new home in Las Vegas, and in the process utilizing the services of various

real estate brokers; (5) during the process of finding a home to purchase, plaintiff made

numerous offers to buy; (6) plaintiffs purchase of a new home in Las Vegas on April 3, 1992;

(7) plaintiff maintained and expanded his business interests from Las Vegas; and (8) plaintiff

has, through the years from September 26, 1991 and down to the present, contacted persons in

high political office, in the professions, and other walks of life, as a true Nevada resident of

some renown would, not concealing the fact of his Nevada residency. In sum, plaintiff has

substantial evidence, both testimonial and documentary, in support of 
the fact of his full-time

residency, domicile and place of abode in Nevada commencing on September 26, 1991 and

19 continuing to the present.

20 The FTB and Defendants' Investigation of Plaintiff in Nevada

21 10. Because plaintiff was a resident of California for part of 1991, plaintiff fied a

22 Part- Year state income tax retu with the State of 
California for 1991 (the "1991 Retu").

23 Said retur reflects plaintiffs payment of state income taxes to California for income earned

24 during the period of January 1 through September 26, 1991.

25 11. In or about June of 1993 - 21 months after plaintiff moved to Nevada- for

26 reasons that have never been specified, but are otherwise apparent, the FTB began an audit of

27 the 1991 Retu. In or about July of 1993, as par of its audit, the FTB began to investigate

28
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1 plaintiff by making or causing to be made numerous and continuous contacts directed at

2 Nevada. Initially, the FTB sent requests to Nevada governent agencies for information

3 concerning plaintiff - a paper foray that continued for the next several years.

4 12. In or about January of 1995, FTB auditors began planning a trip to Las Vegas,

5 the purose of which was to enhance and expand the scope of their investigation of plaintiff. In

6 March of 1995, the FTB and defendants commenced a "hands on" investigation of plaintiff that

7 included unanounced confrontations and questioning about private details ofplaintiffs life.

8 These intrusive activities were directed at numerous residents of Nevada, including plaintiffs

9 curent and former neighbors, employees of businesses and stores frequented by plaintiff, and

10 alas, even his trash collector!

13. Both prior and subsequent to the intrusive, "hands on" investigations described in

paragraph 12, above, the FTB propounded to numerous Nevada business and professional

entities and individual residents of Nevada "quasi-subpoenas" entitled "Demand to Furnish

Information" which cited the FTB's authority under California law to issue subpoenas and

demanded that the recipients thereof produce the requested information concerning plaintiff.

Plaintiff is informed and believes, and therefore alleges, that the FTB never sought permission

from a Nevada cour or any Nevada governent agency to send such "quasi-subpoenas" into

Nevada where, induced by the authoritative appearance of the inquisitions, many Nevada

residents and business entities did respond with answers and information concerning plaintiff.

14. Subsequent to the documentary and "hands on" forays into Nevada by the FTB

and defendants, the FTB also sent correspondence, rather than "quasi-subpoenas," to Nevada

Governor Bob Miler, Nevada Senator Richard Bryan and other governent officials and

agencies seeking information regarding plaintiff and his residency in Nevada. Plaintiff is

further informed and believes, and therefore alleges, that the PTB intentionally sent

unauthorized "quasi-subpoenas" (i.e., "Demand to Furish Information") to private individuals

and businesses in a successful attempt to coerce their cooperation through deception and the

pretense of an authoritative demand, while on the other hand, sending respectful letter requests

for information to Nevada governerital agencies and officials who undoubtedly would have

-6- RA002443



3

4

5

6

7

8

9

10

11
u 0ir
i: ir
.. B ir In 12
~ CI 0' \0 0\

"'0 l( 0' .;¡

t- \0 N
, ,

~ 0\00
1300 ir In

1; i: \0\0
\l tI~"''-
'" o NN
= .. ..~R 140 g¡ ¡q ~'-

t: :: OJ 0 ..
Q) r:.£~ "0 ;: .2 .a

= ti ¡q 0..-
15CI ~...! tS

:5 ~ 0 oj
1- Po

:; 0
1600~ 0\

M

17

18

19

20

21

22

23

24

25

26

27

28

1 recoiled at the attempt by the FTB to exercise extraterritorial authority in Nevada through the

2 outrageous means of the bogus subpoenas.

15. Plaintiff neither authorized the FTB's aforementioned documentary and

pretentious forays into Nevada, nor was plaintiff ever aware that such information was being

sought in such a manner until well after the "quasi-subpoenas" had been issued and the

responses received. Similarly, plaintiff had no knowledge ofthe FTB and defendants'

excursions to Las Vegas to investigate plaintiff or the FTB's correspondence with Nevada

governent agencies and officials until well after such contacts had taken place. Upon

information and belief, plaintiff alleges that all of the above-described activities were calculated

to enable the FTB to develop a colorable basis for assessing a huge tax against plaintiff despite

the obvious fact that the FTB was proceeding against a bona fide resident of Nevada.

Assessment for 1991

16. On April 23, 1996, after the FTB had completed its audit and investigation of the

1991 Retur, the FTB sent a Notice of Proposed Assessment (i.e., a formal notice that taxes are

owed) to plaintiff in which the FTB claimed plaintiff was a resident of California - not Nevada

- until April 3, 1992. The FTB therefore assessed plaintiff Californa state income tax for the

period of September 26 through December 31 of 1991 in a substantial amount. Moreover, the

FTB also assessed a penalty against plaintiff in an amount almost equal to the assessed tax after

sumarly concluding that plaintiff s non-payment of the assessed tax, based upon his asserted

residency in Nevada and non-residency in California, was fraudulent.

17. Plaintiff, who demonstrably is and was at all times pertinent hereto, a bona fide

resident of Nevada should not be forced into a California foru to seek relief from the bad faith,

unjust and tortious attempts by the FTB to extort unlawfl taxes from this Nevada resident.

Plaintiff avers that liability for the bad faith actions of the FTB during the audits and continuing

until the present in the stil ongoing California ta proceedings should be determined in Nevada,

the state ofplaintiffs residence. The FTB is in effect attempting to impose an "exit tax" on

plaintiff. The FTB has arbitrarily, maliciously and without support in law or fact, asserted that
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plaintiff remained a California resident until he purchased and closed escrow on a new home in

Las Vegas on April 3, 1992. In a word, the FTB's prolonged and monumental efforts to find a

way - any way - to effectively assess additional income taxes against plaintiff after he

changed his residency from California to Nevada is based on governental bad faith and greed

arising from the FTB's eventual awareness of the financial success plaintiff has realized since

leaving California and becoming a bona fide resident of 
the State of Nevada. The aforesaid date

of Nevada residency accepted by the FTB with respect to the 1991 Report was not supported by

the information gathered by the FTB' s during its audits of plaintiff and was accepted by the

FTB in bad faith as it was over six months after plaintiff moved to Nevada with the intent to

stay and began, he thought, to enjoy all the privileges and advantages of residency in his new

state.

The FTB's Continuing Pursuit of Plaintiff in Nevada

18. On or about April 1, 1996, plaintiff received formal notice that the FTB had

commenced an investigation into the 1992 tax year and that its tentative determination was that

plaintiff would also be assessed Californa state income taxes for the period of Januar 1

16 through April 3 of 1992.

17 19. On or about April 10, 1997 and May 12, 1997 respectively, plaintiff received

18 notices from the FTB that it would be issuing a formal "Notice of Proposed Assessment" in

19 regard to the 1992 tax year in which it will seek back taxes from plaintiff for income eared

20 during the period of Januar 1 through April 2, 1992 and in addition would seek penalties for

21 plaintiffs failure to file a state income tax return for 1992.

22 20. Prior to the FTB sending the formal Notice of Proposed Assessment for the 1992

23 tax year, a representative of the FTB stated to one of plaintiff s representatives that disputes

24 over such assessments by the FTB always settle at this stage as taxpayers do not want to risk

25 their personal financial information being made public. Plaintiff understood this statement to be

26 a strong suggestion by the FTB that he settle the dispute by payment of some portion of 

the

27 assessed taxes and penalties. Plaintiff refused, and continues to refuse to do so, as he has not

28
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17

18

1 been a resident of California since his move to Nevada on September 26, 1991, and it remains

2 clear to him that the FTB is engaging in its highhanded tactics to extort "taxes and penalties"

3 from him that he does not legally or morally owe.

21. On or about August 14,1997, plaintiff received a formal Notice of Proposed

Assessment for 1992. Despite the FTB' s earlier written statements and findings that plaintiff

became a Nevada resident at least as of April 3, 1992 and its statement in such Notice of

Proposed Assessment that "We (the FTB) consider you to be a resident of this state (Californa)

through April 2, 1992," such notice proceeded to assess California state income taxes on

plaintiffs income for the entire year of 1992. Specifically, the FTB assessed plaintiff state

income taxes for 1992 in an amount five times greater than that for 1991, assessed plaintiff a

penalty almost as great as the assessed tax for alleged fraud in claiming he was a Nevada

resident during 1992, and stated that interest accrued through August 14, 1997 (roughly the

equivalent of the penalty) was also owed on the assessed tax and penalty. In short, the State of

California, through the FTB, sent plaintiff a bil for the entire 1992 tax year, which was fourteen

times the amount of tax it initially assessed for 1991, and in so doing asserted that plaintiff was

"a California resident for the entire year." Without explanation the FTB ignored its earlier

finding and written acknowledgment that plaintiff was a Nevada resident at least as of April 3,

1992. This outrage is a transparent effort to extort substantial sums of money from a Nevada

19 resident.

20 22. Plaintiff is informed and believes, and therefore alleges, that the FTB intends to

21 engage in a repeat of the "hands on," extraterrtorial investigations directed at plaintiff within

22 the State of Nevada in an effort to conjure up a colorable basis for justifying its frivolous,

23 extortionate Noticed of Proposed Assessment for the 1992 tax year.

24 23. Plaintiff is informed and believes, and therefore alleges, that the FTB may

25 continue to assess plaintiff California state income taxes for the years 1993, 1994, 1995, 1996

26 and beyond since the FTB has now disregarded its own conclusion regarding plaintiff s

27 residency in Nevada as of April 3, 1992, and is bent on charging him with a staggering amount

28 of taxes, penalties and interest irrespective of his status as a bona fide resident of Nevada. It
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1 appears from its actions concerning plaintiff, that the FTB has embraced a new theory of

2 liability that in effect declares "once a California resident always a California resident" as long

3 as the victim continues to generate significant amounts of income. Thus, the FTB has raised an

4 invisible equivalent of the iron curain that prohibits such residents from ever leaving the taxing

5 jurisdiction of the FTB.

6 The FTB's Motive
7

8

9

10

11

24. Plaintiff is informed and believes, and therefore alleges, that the FTB has no

credible, admissible evidence that plaintiff was a California resident at anytime after September

of 1991, despite the FTB's exhaustive extraterritorial investigations in Nevada. The FTB has

acknowledged in its own reports that plaintiff sold his California home on October 1, 1991, that

plaintiff rented an aparment in Las Vegas from November 1991 until April 1992 and that

plaintiff purchased a home in Las Vegas in April 1992.

25. Plaintiff is informed and believes, and therefore alleges, that the assessments by

the FTB against plaintiff for 1991 and 1992 result from the fact that almost two years after

plaintiff moved from California to Nevada an FTB investigator read a magazine article about

16 plaintiff s wealth and the FTB thereafter launched its investigation in the hope of extracting a

significant settlement from plaintiff. Plaintiff is fuher informed and believes, and therefore

alleges, that the FTB has acted in bad faith and assessed a fraud penalty against plaintiff for the

1991 tax year and issued a Notice of Proposed Assessment assessing plaintiff for the entire 1992

tax year and a fraud penalty for the same year to intimidate plaintiff and coerce him into paying

17

18

19

20

21

22

23

24

25

26

27

28

some significant amount of tax for income eared after September 26, 1991, despite its

awareness that plaintiff actually became a Nevada resident at that time. Plaintiff alleges that the

FTB's efforts to coerce plaintiff into sharing his hard-eared wealth despite having no lawfl

basis for doing so, constitutes malice and oppression.

Jurisdiction

26. This Cour has personal jurisdiction over the FTB pursuant to Nevada's "long-

ar" statute, NRS 14.065 et seq., because of the FTB's tortious extraterritorial contacts and
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1 investigatory conduct within the State of Nevada ostensibly as par of its auditing efforts to

2 undermine plaintiffs status as a Nevada resident, but in reality to create a colorable basis for

3 maintaining that plaintiff continued his residency in California during the period September 26,

4 1991 to December 31, 1991 and beyond.

5

6

7

8

9

10

11

27. Plaintiff is informed and believes, and therefore alleges, that the FTB has a

pattern and practice of entering into Nevada to investigate Nevada residents who were formerly

residents of California, and then assessing such residents California state income taxes for time

periods subsequent to the date when such individuals moved to and established residency in

Nevada.

FIRST CAUSE OF ACTION

(For Declaratory Relief)

28. Plaintiff realleges and incorporates herein by reference each and every allegation

contained in paragraphs 1 through 27 above, as though set fort herein verbatim. This cause of

action is re-pled in this Second Amended Complaint to preserve plaintif's right to appeal the

District Court's April 3, 1999 ruling dismissing this cause of action, This cause of action is

therefore no longer at issue in the District Court.

17

18

19

20

21

22

23

24

25

26

27

28

29. Pursuant to California law, in determining whether an individual was a resident

of California for a certain time period thereby making such individual's income subject to

California state income tax during such period, the individual must have been domiciled in

California during such period for "other than a temporary or transitory purpose." See CaL. Rev.

& Tax Code § 17014. The FTB's own regulations and precedents require that it apply certain

factors in determining an individual's domicile and/or whether the individual's presence in

California (or outside of California) was more than temporary or transitory.

a) Domicile.

Domicile is determined by the individual's physical presence in California with intent to stay or

if absent temporarily from California an intent to retu. Such intent is determined by the acts

and conduct of the individual such as: (1) where the individual is registered to vote and votes;

-11- RA002448
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17

18

19

20

21

22

1

2

3

4

5

6

7

8

(2) location of the individual's permanent home; (3) comparative size of homes maintained by

the individual in different states; (4) where the individual files federal income tax returs; (5)

comparative time spent by the individual in different states; (6) cancellation of the individual's

California homeowner's property tax exemption; (7) obtaining a driver's license from another

state; (8) registering a car in another state; (9) joining religious, business and/or social

organizations in another state; and (10) establishment of a successful business in another state

by an individual who is self employed.

(b) Temporary or Transitorv Purose.

The following contacts which are similar although not identical to those used to determine

domicile are important in determining whether an individual was in California (or left

California) for a temporary or transitory purpose: (1) physical presence of the individual in

California in comparison to the other state or states; (2) establishment of a successful business in

another state by an individual who is self employed; (3) extensive business interest outside of

California and active paricipation in such business by the individual; (4) baning activity in

California by the individual is given some, although not a great deal of, weight; (5) rental of

property in another state by the individual; (6) cancellation of the individual's Californa

homeowner's property tax exemption; (7) hiring professionals by the individual located in

another state; (8) obtaining a driver's license from another state; (9) registering a car in another

state; (10) joining religious, business and/or social organzations in another state; and (11)

23 where the individual is registered to vote and votes.

24

25

26

27

28

30. The FTB' s assessment of taxes and a penalty for 1991 is based on the FTB' s

conclusion in the first instance that plaintiff did not become a resident of Nevada until April 3,

1992, the date on which plaintiff closed escrow on a new home in Las Vegas. In coming to such

a conclusion, the FTB discounted or refused to consider a multitude of evidentiary facts which
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17

18

19

20

21

22

23

24

25

26

27

28

contradicted the FTB's conclusion, and were the type of facts the FTB's own regulations and

precedents require it to consider. Such facts include, but are not limited to, the following: (1)

plaintiff sold his California home on October 1, 1991; (2) plaintiff rented an apartment in Las

Vegas on or about October 7, 1991 and, after a brief period of necessary travel to the east coast,

took possession of said aparment on or about October 22, 1991 and maintained his residence

there until April of 1992; (3) plaintiff registered to vote, obtained a Nevada driver's license

(relinquishing his California driver's license to the Nevada Department of Motor Vehicles), and

joined a Las Vegas religious organization in November of 1991; (4) plaintiffterminated his

California home owner's exemption effective October 1, 1991; (5) plaintiff began actively

searching for a house to buy in Las Vegas, commencing in early October 1991, and submitted

numerous offers on houses in Las Vegas beginning in December 1991; (6) one of plaintiffs

offers to purchase a home in Las Vegas was accepted in March of 1992 and escrow on the

transaction closed on April 3, 1992; and (7) plaintiffs new home in Las Vegas was substantially

larger than the home in Southern California, which he sold in October of 1991.

31. An actual controversy exists as to whether plaintiff was a full-time resident of

Nevada - not California - commencing on September 26, 1991 through December 31, 1991

and continuing thereafter through the year 1992 and beyond. Plaintiff contends that under either

Nevada or California law, or both, he was a full-time, bona fide resident of Nevada thoughout

the referenced periods and down to the present, and that the FTB ignored its own regulations

and precedents in finding to the contrar, and that the FTB has no jursdiction to impose a tax

obligation on plaintiff during the contested periods. Plaintiff also contends that the FTB had no

authority to conduct an extraterritorial investigation of plaintiff in Nevada and no authority to

propound "quasi-subpoenas" to Nevada residents and businesses, thereby seeking to coerce the

cooperation of said Nevada residents and businesses through an unawful and tortious deception,

to reveal information about plaintiff. Plaintiff is informed and believes, and therefore alleges,

that the FTB contends in all respects to the contrar.

32. Plaintiff therefore requests judgment of this Cour declaring and confirming

plaintiffs status as a full-time, bona fide resident of the State of Nevada effective from
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