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The Franchise Tax Board believes that they do and 

they must, for a number of reasons. First is Full Faith and 

Credit clause of the United States Constitution and the 

recognized exception to Nevada verses Hall. That is the 

footnote 24 exception. States have a special and 

fundamental interest in their tax collection system. 

is no dispute about that. 

There 

There is also no dispute that verifying sources 

and checking information, sometimes out-of-state source$ and 

out-of-state information, are part of what a residency tax 

audit requires. To deny application California's irnmun+ty 

laws to not just what happened in California but what 
! 

happened as part of this residency tax audit would impete 

that audit process. And thus, it involves an inherent . 

responsibility that a state not applying these laws wouid 
j 

interfere with the capability of California to fulfill that 

function. And as such, they would fall within the Nevaia 

verses Hall exception. 

Another reason that these laws must apply is 

constitutional choice of law consideration. Refusing t¢ 

apply California law to the California residency tax aufit 

process involving a California tax agency and a long-tite 

California resident, who claims now to have moved, is 

fundamentally unfair and inconsistent with the 

constitutional choice of law authorities cited in the 

; 

I 
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Franchise Tax Board papers. If nothing else, comity directs 

that these laws be applied to the entirety of this case, for 

to hold otherwise again would threaten the ability of the 

Franchise Tax Board to do its job. 

Part of its job is to determine what tax peo~le 

owe in California, including people who claim to have t~ken 

up residence in another state. This necessarily invol~s 

checking facts about things that occur out of state bec~use 

of people who have claimed to have moved. If the Franc~ise 

Tax Board is threatened with punishment for taking minimal 

actions that they took in this case out of state, this 

severely impede the ability of the Franchise Tax Board 

learn relevant and out-of-state facts in the course of 

residency audit. In fact, we threaten not only the 

r-7ill 
I 
I 

Ito 
b 
I 

Franchise Tax Board's ability to conduct such audit butj all 

agencies of other states that conduct out-of-state 

investigations, including Nevada agencies like the 

Nevada Gaming Control Board which conducts similar 

investigations within and outside of Nevada. 

' 

Thus, California's laws do apply and they mus~ 

apply to the entirety of this case, not just to what thf 

Franchise Tax Board did in California but also what hap~ened 

in Nevada. This is the essence of the dismissal motiotj. 
1 

Turning to the summary judgment motion, that 

motion can also be boiled down into three basic issues. The 

RA001227
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first issue is: Does Mr. Hyatt have any business litigating 

non-Nevada acts against the California government in this 

Nevada Court? Now at the beginning of this case, Mr. ~yatt 

made multiple assurances that his Nevada litigation against 

the California government arose strictly from the California 

government's Nevada conduct. That's expressly stated ip 

Mr. Hyatt's pleadings in the federal Court to which thi~ 

case was originally removed and attached to Franchise T~x 

Board papers. 

Now Mr. Hyatt appears to be reneging on those 

assurances and saying that because the California goverpment 

took some action in Nevada, everything that the Califorpia 

government did involving Mr. Hyatt, not just here but 

elsewhere, is also on trial. The issue then is that th~ law 

allow him to breach these assurances that he has made a~ the 
1 

beginning and use a small amount of Nevada conduct as a: 

springboard for litigating about everything that the 

Franchise Tax Board did, not just here but also elsewhe~e. 

The answer is, no, the law does not allow tha~ 

based on the same legal principle connected to the Franrhise 

Tax Board's dismissal motion. Full faith and credit, 

constitutional choice of law, sovereignty and comity al~ 

dictate that California sovereignty and immunity laws mt-ist 

be recognized, at a minimum, for California's non-Nevad~ 

conduct. 

I 
' 

RA001228
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The Franchise Tax Board, as an arm of the 

California State Government, it's in a state with its own 

laws and a state with a sovereign right to have its own laws 

applied, at a minimum, on its own soil. Refusing to apply 

California's immunity laws concerning its own acts on its 

own soil would be completely inconsistent with that 

sovereignty. 

It's not a situation, as Mr. Hyatt alleges, wtjere 

the Franchise Tax Board is splitting Mr. Hyatt's claims,1 but 

a situation where his Nevada legal remedies, if any, on~y 

extend so far when the actions of the California govern~ent 

are involved. Allowing the non-Nevada acts of the 

California government to form the basis for the Nevada 

liability, therefore, cannot be allowed. 

' 

This brings us to the second major issue on t~e 

summary judgment motion. Given the evidence, not all o~ the 
i 

rhetoric, is there really sufficient prima facia eviden~e of 

tortious conduct to take this case to trial. The FTB, tjhe 

Franchise Tax Board, was painstaking in identifying what it 

did in Nevada for its motion. 

Mr. Hyatt has filed an opposition of unpreced~nted 

length but what Franchise Tax Board act involving Mr. H~att 

does all that really show? It shows that Mr. Hyatt onl~ has 

evidence disputing, as to the Nevada acts, what happene~ on 

a short trip to Las Vegas in 1995. None of the dispute~ 

i 

l 
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about what happened on that trip creates a genuine issue of 

a material fact for the reasons stated in the Franchise Tax 

Board's reply. All that paper also shows is that Mr. Hyatt 

has no evidence disputing the facts about any other Nevada 

act of the Franchise Tax Board. 

And as to what the Franchise Tax Board disclo~ed 

involving Mr. Hyatt, all of that paper merely confirms what 

the Franchise Tax Board said in its motion. The Franchise 

Tax Board communicated with third parties in a manner 

suggesting truthfully that it was auditing Mr. Hyatt. If 

this is a torte, how can the Franchise Tax Board do its job. 

The Franchise Tax Board disclosed his Social 

Security number to some Nevada agencies and businesses. 

Such disclosure was permitted in California law, and 

Mr. Hyatt disclosed it himself in several instances in tjhe 

public record. Here is Mr. Hyatt's voter registration. 
' 

This is an exhibit to the Franchise Tax Board's moving I 
papers filled out July 5th, 1994. There is his name. ~ere 

is his Social Security number. It's a public record, public 

document. This was filed well before these early 1995 

disclosures that Mr. Hyatt is talking about that were 

supposedly tortious. We can go back in time a little 

farther, a document from 1988, a California probate rec~rd. 

There is Mr. Hyatt's name. There is his Social Security 

number, another public document in a public Court file. 

RA001230
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As to Mr. Hyatt's allegations regarding discl~sure 

of his secret Nevada address or linking his name to that 

address, what the evidence shows is that the Franchise fax 

Board merely disclosed that address to companies that m~ght 

have needed that information to check their records. 

also was authorized by California law and was necessary' to 

perform the Franchise Tax Board's function as part of its 

residency audit. All of these acts simply do not justify 

any of Mr. Hyatt's tortes in the context of that residency 

tax audit. Vague promises of courteous and fair treatm~nt 

don't justify those tortes either. Those are too vague to 

be actionable, and the Franchise Tax Board didn't breach 

them in any event. 

In fact, all of this paper really shows that what 

Mr. Hyatt is trying to do is still litigate the facts about 

his residency, whether he was a resident or not, he is i 

trying to litigate that fact here. That was the subject of 

his previously dismissed declaratory relief claim. The 

Court dismissed that on the last motion for judgement on the 

pleadings. Mr. Hyatt's attempt to litigate that issue ~fter 

dismissal of that claim is improper. And none of 

Mr. Hyatt's evidence creates a genuine factual issue as to 

the remaining tortes. 
' 

Now the final issue on summary judgment is whither 

the Franchise Tax Board's actions were privileged. If the 
ii 

!I 

i 
l 
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Court indeed does believe there is evidence on which a jury 

could reasonably find tortious Franchise Tax Board conduct. 

The answer is, yes, the Franchise Tax Board's conduct was 

privileged. That privilege arises from an administrative 

agency's authority to make its own investigatory decisipns 

from the body of case law evidencing that government ta~ law 

can do things that private persons cannot. 

Mr. Hyatt claims that the Franchise Tax Boar~'s 

decision to investigate is not an issue but his challenge of 

virtually everything that the Franchise Tax Board did 

involving him speaks louder than those words. Crying torte 

merely because the Franchise Tax Board suggested, 

truthfully, to people that he was being audited or sent 

documents from which people could infer that, that's no 

different than saying it had no right to do anything at all. 
I 
I 

And as such, the decision to investigate really is partl of 

the issue, given the scope of Mr. Hyatt complaint and h~s 

claims. 

Moreover, the privilege cases in the Franchise Tax 

Board's papers show a deference not just to the decisiop to 
l 
I 

investigate but also to the substance of the investigat~on 

' as well. As to Mr. Hyatt's claim that the Franchise Ta~ 

Board is saying that it can do whatever it wants, whereyer 

it wants, whenever it wants, that's not true. If that were 

the case, the Franchise Tax Board would not have been sp 

i 

RA001232
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painstaking about laying out the facts about what happened 

involving Mr. Hyatt. What the Franchise Tax Board is simply 

saying is that, stripped of all the rhetoric, these actions 

involving Mr. Hyatt followed in the proper functions of a 

government taxing agency, and as such, do not give rise to 

Mr. Hyatt's torte claims. 

That's all I have, Your Honor. The Franchise Tax 

Board, we believe, is entitled either to summary judgment or 

to dismissal. Granting either motion would end this case 

and that's the correct result. 

THE COURT: Counsel, I just have a preliminary 

question. At first blush, my impression of at least paft of 
I 
l 

your argument is that the privilege, which the tax auth~rity 

may or may not have is, in fact, absolute. 

hear you saying? 

Is that whar I 

MR. HELLER: I'm not saying -- well, under 

California law, there is an absolute privilege, yes. 

Applying that law, there has not been an upper limit 

demarcated on that statute, that California government code 

860.2. I'm not saying, however, that this rises to a l~vel 

of absolute immunity. I'm tying it to the facts and saying 
I 

that these facts fall well within the privilege that thf 

Franchise Tax Board has. 

THE COURT: Thank you. In response? 

MR. HUTCHISON: Judge, Mark Hutchison on behatf of 

i! 

i 

' 
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Your Honor. My client, Mr. Hyatt, is also here today. 

14 

Thank you for the opportunity to address this: 

issue, Your Honor. Really what we are talking about is the 

complete and total deprivation of Mr. Hyatt's right to 

proceed to trial. That's why we are here. Cut it off. 

Don't let us go. We have set aside six weeks in Novemb~r 

and December. Let's not do that. Let's not have an 

opportunity to fill these chairs and present the claims that 

my client has made. If the motion is granted, we are 

completely out of Court and we have no opportunity to 

present to Nevada citizens all of the issues and all of the 

questions that have been raised in this case. 

I think Your Honor will agree that this is a tase 

of utmost importance. We are here to talk about the 

sovereignty of the State of Nevada, its right to protec its 

citizens. Mr. Hyatt is described as somebody who claim~ to 

have moved to Nevada. He moved here in 1991 and he is still 

here. Going on nine years now he has been a resident of 

Nevada. He is a man with a mission, somebody who has t~e 
I 

means and resources to finally stand up to the IRS and the 

State of California. 

That's what's going on here is that we have a 

plaintiff who can finally stand up to the IRS and the state 

RA001234
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of California. And the Franchise Tax Board isn't accus~om 

to that. They are scared to death to have their motives, to 

have their actions scrutinised by a jury. And they'll do 

anything they can, they have done anything they can, Yoµr 

Honor, to keep us from going to trial. 

Your Honor, because it is such a fundamental 

right, as you know, when any party comes in and says le~'s 
'', 

stop this whole process, let's not go to trial, the lawl says 

you need to be able to show, number one, that as a matt~r 

law you are entitled to judgement. And then number two~ 
' 

there are no genuine issue of facts, nothing that can b~ 

disputed. The judge can take a look at the -- usually I 

of 

I 

deposition testimony and other avenues and motion papers and 

decide we don't even need to go to trial. 

Let me just address first, Your Honor, the leJal 

issue. What has changed since the last time we were he~e? 

On April 7, as a matter of fact, Your Honor even said i 

something that you said this morning. It was interestihg, 

it was almost the same. This is what you said back in 

April. "You may rest assured, all of you, that I have ~pent 

countless hours reading everything that you have preparfd." 

Then after you listened to an hour and a half of Mr. Wilson 

and Mr. Steffen's argument, you said this. "I'm ruling that 

I believe that we hav12 subject matter jurisdiction with 

respect to the torte claims, and for that reason this c1se 

RA001235
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is going to stay with me for a while." Then you emphasized 

your point in the very next page. "As to the torte clajms, r 

believe we do have subject matter jurisdiction. They will 

remain." 

What has changed since then? Nothing. The state 

of the law has not changed. They can't come in here and 

say, Your Honor, you forgot about this Supreme Court case 

that just came down that absolutely wipes out all of the 

analysis and the countless hours that you have spent l~st 

time deciding whether or not, as a matter of law, we a~e 

entitled to move forward with the torte claims. You hafve 

already decided that, Your Honor. There has been no mo~ion 

for reconsideration. There has been no writ to the Ne+da 

Supreme Court. There has been no appeal, Your Honor. I 
,: 

If we were to come in here today and say "Youjr 

Honor, let's talk again about the deck relief and the 

residency issue," we would hear from the other side 

screaming. That's already been decided. It's done. We 

have heard the argument from counsel to that effect. They 

are doing the very same thing to us. We have spent 

countless hours. It's already decided there is a matte~ of 
l 

law. You have looked through the law. The law hasn't I 

changed. We have argued all of the subject matter argu~ents 

before. We have argued all of the elements of the tortes 

before. Nothing has changed. They cannot pass the verv 

I 
ii 

I 
! 
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first threshold issue that is a matter of law. They a.re 

entitled to judgment. Nothing has changed, Your Honor, 

there is not one new case decided that would overrule 

everything and change your mind. Maybe there has been 

additional cases thrown in, but it's all the same stuf, that 

we decided a year ago, Your Honor. So frankly, we are lnot 

sure why we are here again. j 
Now moving on to the fact side, Your Honor 

probably our most difficult torte would be the claim

1

0. 

fraud. I think most lawyers would say if you are asserting 

fraud, that's a pretty difficult claim to assert. And, Your 

Honor, in the reply papers, I want to correct one thing we 

submitted. There were a couple different orders that 

Discovery Commissioner Biggar had signed relating to 

Exhibit 4. And we submitted the incorrect order. 

approach the bench, Your Honor, and give you that. 

THE COURT: Certainly. 

If I may 

MR. HUTCHISON: This is the correct Exhibit 4. 

And I'll give this to counsel as well. And counsel has seen 

this before. Your Honor, as a matter of fact, if you lpok 
i 

at the bottom of this exhibit, Discovery Commissioner Bf ggar 

writes in his handwriting "I have reviewed the Defendan 's 

proposed changes in its recommendation submitted in the 

letter of 11/28/99 but find such changes to be unnecess~ry 
I 

to their recommendations." This is something that Discovery 

RA001237
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Commissioner Biggar found to be the case. 

18 

Judge, if you wouldn't mind, I would ask you to 

turn to paragraph four. This is just an example of the one 

judicial officer that has had more time on this case than 

you and what he has said about this case. Paragraph f~ur. 

"At November 9, 1999, hearing, the discovery commissionjer 
' 

found that the entire process of the FTB's audit of Hyatt, 

including the FTB assessment of taxes in the protest is at 

issue in this case, and a proper subject of discovery t~sed 

on Judge Saitta's ruling on the FTB's motion for judgme~t on 

the pleadings leave intact all of Hyatt's torte claims. 

Specifically, Hyatt is alleging fraud among the tortes by 

the FTB and the manner it audited him and assessed and 

attempted to collect taxes and penalties from him. Hya~t's 
i 

claim of fraud against the FTB entitles him to discover~ on 
I 

the entire audit and assessment process performed by th~ FTB 

that was and is directed at him as part of the FTB's at~empt 

to collect taxes from Hyatt." 

Judge, the background to that report 

recommendation, which by the way Your Honor signed afte~ 
1 

considering it, was that we had filed motions to compelj. I 

think it was back in May or June. And Discovery 

Commissioner Biggar literally went through thousands of 

pages of briefs in camera. We waited for five months fpr 

this to come out. We all showed up on November 9, anxipus 
! 

I 
1! 

I 
' 
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to hear what he was gc'ing to say. And he sai· d that yo!u .J f I 

19 

know what, that there was enough here to move forward w:i th 

the most difficult torte case we have to prove, fraud. Your 

Honor, I just want to underscore that point. This is, tt 

think, Exhibit 5 to our opposition. If I may approach,j Your 

Honor? 

THE COURT: Certainly. 

MR. HUTCHISON: Much easier to take a look at the 

transcript itself. I'll certainly be happy to provide one 

to counsel if he doesn't have a copy of this. 

This is what Commissioner Biggar said after five 

months of consideration and thousands of pages of documents. 

Page 55, Your Honor, line 23. Commissioner Biggar, "WelLl 

I'm kind of confused as to why the file shouldn't be opened, 

Mr. Leatherwood." By the way, FTB's lead counsel. "If 

there is nothing to conceal, why shouldn't the process De 

open to the taxpayer where the claim there is fraud? Y~u 

are claiming that he is defrauding you. He is claimingjthat 

your conduct is fraudulent. I say yours, the FTB's contiuct 

is fraudulent. I can't completely agree with you that ~11 
" 

of the taxpayers machinations here, however they are dote, 

should be completely iexplored. You are certainly entitted 
! 

to do that. I'm concerned and I think there is concernj 
i 

countrywide about the tax collecting services using met*ods 

that are not appropriate. And, you know, we all are 
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I 
completely aware of that in regard to the IRS and metho{:is 

like that. And I think that these processes should be 

explored in their proper context." 

Your Honor, this is not a summary judgment case. 

20 

This is a case where there are many, many issues of facts 

involved. This isn't even a case where the FTB can comt in 

and say: Since last April we took a bunch 

and we conducted a bunch of discovery and, 

of deposi tiot· s 

Your Honor, et 
J 

us show you that the facts -- even applied to the law, the 

law has not changed -- but the facts as applied to the iaw 

warrant the imposition of summary judgment. 

The most telling aspect of that, Your Honor, ts 

that there is not -- I may be wrong here but I went thr~ugh 

it again this morning -- there is not one citation to a 

deposition of the motion. The citations are to, number one, 

affidavits of Mr. Leatherwood and, number two, Miss Cox who 

was the auditor under the microscope here and who we ha~e 

determined a perjurer and unworthy of credibility, thost are 

the two affidavits they have for their entire motion. Ro 

deposition testimony other than that. They can't come in 

here and say: We have developed all of these facts, not let 

us show you, Judge, that as a matter of law. And then there 

is no genuine issue of material facts. 

Those two major problems are absent, Your Hon~r, 
I 

at the very threshold level of this motion. What we hate 

i 
! 
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though, Your Honor, is something that Mr. Steffen allud~d to 

a year ago. He said and -- I think there was some 

resentment by the FTB, frankly, in his statement -- that we 

have evidence that the FTB has actually come into Nevada and 

targeted wealthy individuals in Nevada. As a matter of 

fact, there are going into gated communities and lookinf 

through the directories and then heading home and looki~g to 
I 

see if, by chance, any of those people happen to be farrier 

' 
California residents. 

We unearthed a former FTB auditor. Her name ~s 

Candice Less. She has become the whistle blower in thi~ 

case and she has told us information that supports that very 

allegation that we made a year ago and which so incensed the 

FTB at that time. She said that that was true, that thrre 

are people that have come to Nevada, looked around, loored 

for wealthy taxpayers and gone back to California to se~ if 

they couldn't find some way to trump up a case against fhem. 

She also said that she heard Sheila Cox tell her husban~, 

I'm going to get that Hyatt. She used more cultural 

language than that as expressed in Mr. Bourke's affidav~t, 

but basically saying I'm going to get Mr. Hyatt. Then 
j 

Priscilla Maysted, Mr. Hyatt's ex-wife said that Sheila! Cox 
i 

said to her, I got Mr. Hyatt. I 

Now, Your Honor, motives, intent are all issups of 

fact. Those are reasonable inferences that can be drawµ 
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suggesting that the FTB was engaged in a vendetta and i* an 

extortionist attempt to collect taxes. 
i 

Those are some ¢f 

the things that have come up during the depositions. 

the FTB has not found anything that they can point to a~d 

say emphatically that this evidence proves that the facts 

are such in this case that we shouldn't even go to triat. 

Your Honor, I'm going to sit down here in just one 
' 

second. But let me just list for you five or six jugulir, 

material, important facts that are in dispute that over•arch 

all of the allegations in this case and all of the defeases 

in this case. 

Number one, did the FTB conduct a routine audft as 

they were saying? Were they just doing their job or wa$ 
' I 

this audit an attempt, an extortionist attempt to get ! 

Mr. Hyatt to settle for millions and millions of dollar in 

tax money? In that regard, Your Honor, I'll just have ou 

turn to that same deposition transcript that I just han ed 

you, the one with Jud9e Biggar. And Mr. Leatherwood ha$ 

argued repeatedly to Commissioner Biggar -- who by the way 

has heard 20 or 30 motions in this case -- that, you kn1w, 
I 

we didn't do anything wrong here. 

Page 57, starting with line 20, Your Honor, 

Commissioner Biggar says this. "But you never answered my 

original hypothetical question about if there were atte1pts 

to obtain taxes in some kind of fraudulent fashion, as f 
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believe would be the case, if the attempt would have be~n 

made to say, you know, if you don't pay we are going to 

assess a fraud penalty on you. Even though there is no 

fraud that we can determine legally, we are going to assess 

that fraud penalty on you if you don't settle with us. Now, 

in my view, that would be an improper way of collecting, 
i 

taxes. I think you should be able to explore and find ~ut 

whether or not that, in fact, happened, if it did or if it 

did not." 

Flipping over to page 59, Your Honor, line 17, 

Commissioner Biggar continues -- after Mr. Leatherwood 

assured him that he wouldn't pursue that course -- ''I'mlnot 

sure, Mr. Leatherwood, that in the zeal to collect taxe~, 

which the state of California is positive they are entitled 

to do, I don't think that's too strenuous a word to use~ I 

think that all of the investigation here that has been 

conducted has led a number of people in the tax collecting 

process to be as competent as you are and as warranted to 

the subject as you are that taxes are owed that thereby 

justifies procedures that may not be within the rules t¢ 

collect those taxes." 

And Mr. Leatherwood said "That did not occur 

here." That's what he said here, "That didn't 

Your Honor, as a matter of law and as a matter 

occur here, 

of factu+l 
: 

incorrectness didn't occur here." What did Commissioner 

I 
! 

RA001243



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

* * HI-TECH REPORTING - (_;J,"2) 64 8-2595 * * 
2965 South Jones Boul~ lrd, Suite D 

'• 

24 

Biggar say? "Well, then I think we need to find out whlat 

was done exactly and then let the jury or judge to deci~e 

whether that occurred or not." Then Commissioner Bigga1r 

said -- or Mr. Leatherwood said "Well, they have taken ~0 or 

something depositions. They h~ve not found anything ye~." 

Now Commissioner Biggar says "Perhaps it's in the docUJUlents 

you don't want to turn over to them." Then Mr. Leather~ood 

says "You had a chance to review those documents. You ~ad 

five months to review them, Your Honor." This is what 

Commissioner Biggar said "I don't think you want to know my 

opinion on that, Mr. Leatherwood." 

The first material, jugular issue that is in 

absolute dispute is whether or not this is a routine au~it 

or whether or not this is an extortionist attempt toge~ my 
I 

client to pay millions of dollars in taxes. Second, 

Honor, what did Deanna Genvonovich (phonetic), who was 

protest officer, intend when they told Mr. Hyatt's tax 

attorney that, you know, these tax disputes usually settle 

at this stage because wealthy taxpayers don't want to risk 

the disclosure of confidential financial information? 

Was that part of the extortionist attempt? W~s 

that part of the continued efforts to coheres and intirn~date 
' 

my client or was that just what the FTB said, a simple 

statement of fact? With nothing other than innocent intent. 

Intent, motives and perceptions of my client are all is~ues 
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of fact, Your Honor, that are in dispute. 

Third, the right to have a reasonable level o~ 

25 

privacy in keeping his private matters confidential. There 

are really two prongs to that, Your Honor. There is the 

subjective expectation and an objective expectation. 

Subjectively my client is a world renowned engineer and 

scientist who has a right to protect trade secrets and tas 

done so at great expense to him. He is also somebody wlo 

has experience with industrial espionage. And the best way 

for him to maintain his security is anonymity. Anonymity is 

the best security to him. Did he have then a subjectiv¢ 
! 

expectation of privacy? That is a question of fact. 1d 

then was it objective when the FTB came calling the ver 

first time and promised confidentiality in their first 

letter to him? And then followed up, as Mr. Cowan's 

deposition shows, again, and again, and again with prom{ses 

of confidentiality. Was it then reasonable for him to 

expect confidentiality? Reasonableness is a question of 

fact, Your Honor. 

Fourth, was Hyatt a resident in Nevada when t~e 

tortes were committed? The FTB wants you to assume -- 4nd 
i 

there is no evidence that would make this an undisputedifact 

as to when Mr. Hyatt became a Nevada resident. They ca 

test that strenuously, and so do we. That's a question of 

fact. It permeates every torte and fact in this case, our 
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Honor. If, in fact, Mr. Hyatt is a Nevada resident, tlliis 

Court has no higher interest than protecting him and 

providing an opportunity for him to present his claims to a 

jury. If he is not a resident, there is not a real strong 

interest here. But it's a question of fact. 

Fifth, has this lawsuit interfered with the FTB's 

proceedings with the protest issues? That's a questio~ of 

fact. They claim that they can't move forward with th~ir 

protest proceedings because this lawsuit impedes them. Your 

Honor has already carved out the residency issue in that 

regard. And what Your Honor also needs to know is that that 

protest is preceded. In fact, it is scheduled for hea 

before this case goes to trial. On both the 1991 and 

audit protests, they are scheduled to go for hearing, 

believe, this fall. 

Finally, Your Honor, did Hyatt know when 

receive the millions of dollars at the end of 1991 

beginning of 1992 from the patent licenses when he 

he 1ould 

and 'the 

mov~d to 

the state of Nevada? The FTB claims absolutely that he knew 

that he was going to get millions of dollars and he was 

leaving the state of California because he didn't want ~o 

pay any taxes. Your Honor, the evidence at least prese~ts 

the disputed fact to that point. For example, the Philllips 

consulting agreement, license agreement that he entere4 into 

with the Phillips Corporation called for a contingency ~ee 
! 
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arrangement. With two or three months of effort, the 

Phillips Corporation earned about $15 million for their 

efforts. Now if Mr. Hyatt knew he was going to get millions 

of dollars at the end of 1991 and 1992, why would he just 

enter into an hourly agreement with them as opposed to $15 

billion dollars on a contingency fee? That at least 

presents a disputed issue of fact, Your Honor, that is pver 

arching again on all of the issues and all of the defenses 

here. 

Your Honor, I don't want to belabor the point any 

further. We are prepared certainly to move on and discµss 

point by point what has been addressed already by the FkB. 

But we would prefer if Your Honor has specific areas th~t 

you want us to address, to do that here. If not, Mr. Kpla 

is certainly prepared, and Mr. Bourke is prepared to 

address, I know, the subject matter of jurisdiction 

arguments and the privacy matters. 

THE COURT: The only questions I have at this 

point of you have to do with the response to the same 

question which I considered a preliminary question that I 

asked to our Deputy Attorney General to the State of 

California. And that is, I need to hear some discussiop 

about the extent of the privilege or whether or not thej 

immunity in this matter to the California taxpayer woulb be 
' 

absolute. 

I: 
[I 
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MR. KULA: Yes, Your Honor, I'll address that. 

First of all, when you get to the privilege argument, you 

get to that, you have to, I think, address the subject 

matter of jurisdiction because they rely on California law 

and ask this Court to apply California law. And my answer 

to that -- first answer to that is you can't do that. One 

28 

thing has not been said today is Meilicke. Meilicke is~ I 

think, the linchpin that decides that issue. That is, 

Nevada has a strong interest here in protecting its citizen, 

in this case, Mr. Hyatt. 

So then does this Court apply California law or 

does it look to Nevada's interest? And clearly we brieifed 

that, Your Honor. And I'm not going to go into detail pn 

it. If THE COURT wants more discussion on that, I'll r~fer 

you to Mr. Bourke. I don't think you get to privilege 

without getting past that issue. Now for privilege, wh~t 

the FTB does is point to a slew of cases dealing with I~S 

agents. First of all, obviously they are talking about 

sovereign immunity that the federal government preserves for 

itself. Now you have California here in Nevada trying to 

apply that immunity. So those are not applicable for that 

reason. 

Secondly, if you look at most of their cases, 1 they 

don't involve the situation here where we are saying thfre 

is a separate tax proceeding that's going on. Whatever here 

1 

RA001248



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

** HI-TECH REPORTING - (~~2) 648-2595 ** 
2965 South Jones Boul~.drd, Suite D .. 

happens, it's separate. We have tortes. 

29 

Third and most importantly, there are cases 

themselves that they cite that provide that this is not an 

absolute privilege. Let me read from one case, Your Honor, 

that was in the reply brief. We haven't had a chance to 

respond to it because, obviously, it was in the reply bxief. 

The FTB sites to it, Caposily V. Tracy, 663 F 2nd, 654. Now 

at first blush, this seems to be a good case for the FTB 

because THE COURT ultimately says under the federal law, that 

there is an immunity for what the agent did in this case, 

the IRS agent. But I think in direct response to the 

court's question, on page -- at the end of the opinion on 

658, THE COURT says "We do not intend to suggest that the 

government is insulated from torte liability from any and 

all transgressions committed by IRS employees. Section 26 

ADC does not so state. That's the federal immunity statute. 

When an IRS employee commits a torte wholly 

unrelated to his or her official duties of assessing or 

collecting taxes, the sovereign immunity contained under 28 

USD, section 26 ADC were not applied. So I think if yo~ 

take their actions -- to answer your question -- no, it's 

not an absolute immunity. Again, I don't think we get there 

because I think under full faith and credit, choice of law, 

comity, we don't reach that opinion. But I'll reserve those 

issues for Mr. Bourke. 
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30 

MR. BOURKE: I got quite an education on this, 

Your Honor, because I was addressing directly the choice of 

law questions. And Nevada law choice of law is very much in 

accordance with most states which says that one of the first 

things you do is see whether or not there is a conflict or 

not. And if there is no conflict, then you don't have to 
' 

worry about it. You just apply Nevada law. 

THE COURT: That's what they told us in law 

school, that law was ,going to be a simple and 

straightforward analysis. 

MR. BOURKE: California allows a lot of liability 

on the part of tax auditors and of the state of Califorpia 

for what tax auditors do. And this has not been brought 

forth by the attorney general's office. And I wanted t~ 

point out four big holes in the sovereign immunity law ~nd 
'! 

just a little bit of history on this. I don't want to ~oar 

you on it. But in 1960s and '70s around the country, m~st 

states in the country abolished sovereign immunity by action 

of judicial officers, saying this is a common law docket 

that doesn't make sense. That the king can do no wrong1 

might have applied in the middle ages. But for modern 

America, we are not going to do that. The reaction of$. lot 

of legislators was, hey, wait a minute, don't be so fast 
I, 

about that. We are going to reenact sovereign immunity! 

1 
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And California did that in 1963. So what they basically 

said is that we are making a statute saying there is 

sovereign immunity for a lot of things but what they w~re 

also saying is that if there is a statutory exception, there 

is no sovereign immunity. And obviously, as in most states, 

there is a constitutional provision that governs over our 

little statute of sovereign immunity. 

The four big loopholes in the sovereign immun1ty 

barriers in the state of California are, number one, the 

California Constitution. The California Constitution, 

article one, section one was enacted after that statute of 

sovereign immunity and was directed at governmental 

snooping, governmental collection of data and governmenFal 

dissemination of that. 

There is a 1972 amendment to the California 

Constitution. And what it did was make the California 

government, including the FTB, liable in a self-executihg 

this is a California Constitution, Your Honor. Sometimes 

it's self-executing, meaning you don't need to pass the 

statute in order to get liability under it. This Calif~rnia 

Constitution statute has been applied to find government 

liable for invading privacy, the same sort of privacy t~at 

we are talking about, informational privacy, disclosing, 

confidential information. So that's a big loophole that 

overrides any statute supposedly giving immunity to FTB 

I 
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people. If they are violating the same things protected by 

the California statute, then there is no immunity andr 

therefore, Nevada can find the same thing for the same kind 

of conduct. 

The second exemption is another statute enacted 

after that sovereign immunity statute called the Information 

Practices Act after 1977. As in the name of the act, it was 

codified in what they call, in California, the civil code. 

Civil code 1798.45 says that you can sue the State of 

California in any Court of competent jurisdiction for 

violating the Information Practices Act. We are in a 

competent Court of jurisdiction and we are suing for th€ 

same sort of thing in Nevada law that do violate the 

Information Practices Act. 

Thirdly, and here I have to apologize for not! 

making a blowup because one of the statutes that their teply 

brief pointed out and submitted to you in their latest 

appendix is a revenue and taxation code 21,021 -- 21,00~ and 

21. This restricts the ability of the State of California 

to avoid liability for the acts of FTB employees. This is a 

tax statute. And it says that if any officer or employ~e of 

the board recklessly disregards board published procedutes, 

a taxpayer affected by that action may bring an action for 

damages against the State of California. This one it dQes 

say in Superior Court. And they say that means only in 

Ii 
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California. But the point is that they have waived so much 

immunity for that sort of action. 

Lastly, the governmental immunity statutes in! 

California do not have any application to breach of 

contract. And the reason I mention contract and I mentioned 

reckless disregard of public procedures is that a lot of 

their actions here violate their own procedures. Their1 own 

procedures are what they say to have to keep everything 

confidential. They have to treat taxpayers fairly. Th~y 

have to give an impartial audit. They have to do this, 

this, and this. 

And they have violated their own procedures and 

their own contracts with Mr. Hyatt. They have sent to 

Mr. Hyatt a privacy notice that is required by federal law 

and the Information Practices Act. They sent it to him five 

different times in Nevada during the course of the audit. 

And the privacy notice says: We are bound by the 

Information Practices Act, we are bound by the federal 

privacy laws. We are going to give you access to your 

records, and we are not going to disclose the information 

that you give us to third parties unless it's on this lfst. 

And the list says IRS, state income taxing agency and 

government agencies in the State of California. Their 

violations of that are a violation of their own published 

regulations and their own contract with Mr. Hyatt. 
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Therefore, I think that these four holes 

demonstrate that what they are doing is violating not o*ly 

things that violate Nevada Common Law but also give rise 

under their own law, even under their own law, give rise to 

liability. And therefore, there is not that conflict that 

Nevada choices law says to look at. 

As we have pointed out, all of us have pointed 

out, Mr. Hyatt was a long-term California resident before he 

moved. He moved nine years ago, that makes him a long-term 

Nevada resident now. Because he has been living here for 

nine years, what that gives him is the right to protections 

of this Court against injuries that occurred here. If he 

has suffered emotional distress during the course of th!s 

audit, which is admittedly long after he moved to Nevad4, 

they have admitted he moved to Nevada in 1992, if he 

suffered emotional distress, it was here. When he suff1red 

financial losses or mitigation of damages, they are suf(ered 

in Nevada. And Meilicke and Nevada verses Hall says that a 

state has a right to protect its own interests. And Nevada 

has a strong interest in this case that should be protected. 

So that's what I have, Your Honor. 

THE COURT: Thank you. 

MR. KULA: If you have any other questions, wa'll 

be happy to answer them. The one point I didn't address -

and I will just mention -- is that we strongly dispute that 

' 
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this case is in any way interfering with the protest pending 

in California. We briefed that. Mr. Collins' affidavit 

addressed that. And if anything, that's an issue of fact, 

and we don't think they have submitted any facts to oppose 

that. If THE COURT has any questions. 

THE COURT: I do not at this time, Counsel. 

MR. BOURKE: Could I address one last thing? 

THE COURT: Certainly. 

MR. BOURKE: The last thing I wanted to mention 

was violation of their own regulations and of their own 

contracts with Mr. Hyatt. Because they have blown up, for 

you, two examples of where in the records, in dusty records 

somewhere, Mr. Hyatt did disclose that, yes, he had a S~cial 

Security number. But we have pointed out to THE COURT, in 

our original brief, three Supreme Court cases on 

informational privacy. And the first of the ones that we 
cited is the United States Department of Defense verses the 

Federal Labor Relations Authority. What we didn't quote was 

a sentence in there saying is that an individual's interest 

and controlling the dissemination of information regarding 

personal matters does not dissolve civilly because the 

information may already be available to the public in sqme 

form. What THE COURT was saying that wrap sheets and 

criminal records should not necessarily be made public 

again, simply because maybe 5 or 10 years ago or some o~her 
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place in some dusty records somewhere, someone could find 

it. 

36 

I wanted to point to a couple things about these, 

Your Honor. This one, for example, is a 1988 record 

relating to Mr. Hyatt is over a decade old before his audit 

even began. They didn't find this in the course of the 

audit. They did this as part of their million dollar 

defense of this lawsuit. In other words, they didn't ~et 

Mr. Hyatt's Social Security number from this document. They 

got it from Mr. Hyatt. And they got it from Mr. Hyatt after 

they had sent him a privacy notice that promised him we are 

going to keep your information private, except for this 

limited list of who we are going to send to. They broke 

that promise. They broke their own regulations, Privacw Act 

and Information Practices Act. 

The second public record that they are referr~ng 

to is another record that they never examined during th~ 

course of the audit. This is something that's in the public 

records of Nevada, Clark County, where Mr. Hyatt applied to 

become a voter in Nevada. And they are emphasizing, well, 

his Social Security number is in there. But I would like to 

emphasize the fact that he is here making a public 

affirmation that he is becoming a Nevada resident in 19~1. 

But if we focus again on the Social Security number, th~ 

fact that it is in some record that you could get acces~ to 
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is irrelevant. Because there is a second Supreme Court case 

that we cited to you called a Reporter's Committee Case 

which says that the fact that an event is not wholly private 

does not mean that an individual has no interest in limiting 

disclosure in dissemination of the information, quoting from 

Rehnquist in a Law Review article. 

And again, Your Honor, you could find -- if y~u 
I 

really want to find those cases -- those in our brief u~der 

the section US Supreme Court cases on informational privacy. 

This case too then is another example of a Social Security 

number that may or may not be found if you go to the public 

records. And I know that because I have gone to the Clark 

County Elections Department and sometimes asked to see 

public records. And sometimes they let you see it and ! 
sometimes they don't. It depends week to week whether ~r 

not they are allowing the privacy rights of people. But I 

do also know this, that we investigated this and that the 

Clark County Department of Elections is subject to an 

injunction from this Court restricting them from disclosing 

confidential information of the residents of Clark County, 

Nevada. Thank you. 

THE COURT: Thank you, Mr. Bourke. 

In reply, Counsel? 

MR. HELLER: Your Honor, on the issues that 

Mr. Bourke raised regarding the various statutes that c~rve 

I 
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out certain exceptions, those are what they say they are, 

statutes, not common law. They don't authorize common law 

38. 

claims against the state of California. If there is a claim 

against an auditor under California law, it has to be 

pursuant to a California statute and not under the common 

law under the statute. That's the nature of the immunity 

that 1 s reserved and that's stated in section 860.2. Thjere 

are certain carveouts for that but they are statutory 

actions. Mr. Hyatt is not alleging a statutory action. He 

is alleging common law tortes. And those statutes do not 

say anything about allowing those claims. 

THE COURT: None the less, would you agree th~t in 
·-

some form, at least, they limit certain conduct of cert~in 

actors, as in this case, the members of the Tax Board 

investigatory members? 

MR. HELLER: Certain California statutes set 

remedies, yes, by statute, that is true. As to the issue 

Mr. Hutchison raised about why are we here again, that last 

motion was a motion for judgment on the pleadings. This is 

a motion about the facts where the facts are laid out. It 1 s 

not merely relying on the pleadings but trying to look at 

everything that happened, and as such, is a different mption 

than the motion on pleadings. They are two different types 

of dismissal motions that are facial motions and factual 

motions. We raised the first one, facial motion, over~ 
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year ago, now we are raising a factual one. 
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As to Mr. Hutchison's statements about what the 

discovery commissioner says is and is not the subject of 

discovery in this case, that's all well and good, but again 

we are talking about discovery. We are not talking about 

what can form the basis for liability and whether the audit 

file can be an open book for purposes of discovery. 

It doesn't mean that the audit file can be an open 

book for purposes of imposing liability, particularly on a 

sovereign entity, the California government. The Franchise 

Tax Board is an arm of the California government, and as 

such, those acts about those claims that the file or this 

case should be an open book just don't fly when we are 

talking about a Nevada action against the California State 

Government. 

As to the various disputed acts Mr. Hutchison 

raises, many of them don't involve Nevada at all, for 

instance, the statement by Mr. Bonivitch. None of them 

changes what actually happened. The case is about what 

happened, not about all of these rumors and innuendos that 

they are trying to raise and to look objectively at the acts 

that occurred and do those acts form the basis for tort¢ 

liability, and we submit that they do not. That's all I 

have, Your Honor. 

THE COURT: Thank you, very much. I have a 

I 
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question which I believe should go to the plaintiff's side. 

First of all, it is perhaps an oversimplification of the 

greater issue. We have touched on a little bit of the fraud 

claim in this case. At least a couple of cases that I found 

having to do with the negligent misrepresentation component, 

negligence out of misrepresentation of claim, my reading of 

the Nevada law suggests that we only recognize this torte in 

the context of commercial or business transaction. Wou~d 

that be, in your opinion, an incorrect statement? And af 

so, why? And then that case doesn't have any effect on that 

claim. 

MR. HUTCHISON: Your Honor, I'd be happy to 

address that. I think that there's limitations in term~ of 

commercial transactions on the negligent misrepresentation 
1 
i 

side. Then the question becomes whether or not this ta¥ 
i 

assessment that involves millions of dollars becomes a 

financial or an economic transaction between my client tnd 

between the FTB. 

THE COURT: Business or commercial. 

MR. HUTCHISON: Business or commercial, right. 

Generally when we talk about business or commercial, we,are 

talking about money exchanging hands. We are talking a~out 

consideration, that sort of thing. The kinds of things 

we're talking about here where the State of California is 

attempting to assess, we think, fraudulently, we think 
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without proper motive or proper basis, a procedure wher~by 

we would have my client give up millions of dollars in his 

money to the State of California. That's a business. 

That's a commercial transaction, I think, for the purposes 

of the negligent misrepresentation claim. 

MR. WILSON: Your Honor, may I put a question? 

THE COURT: Certainly. 

MR. WILSON: For the record, my name is Thomas 

Wilson. I'm counsel for Franchise Tax Board. 

THE COURT: Welcome. 

MR. WILSON: George Takenouchi is also present 

with me. 

THE COURT: Welcome. 

41 

MR. WILSON: And also present is Robert Dunn who 

is counsel of the department itself. I have a question with 

respect to the scope of this case. And Mr. Bourke made,a 

comment about injuries which occurred here which the patties 

wish to litigate. I have a question for THE COURT. And 

that is, does THE COURT see this case as being limited to 

actions which occurred within Nevada? THE COURT raised a 

basic threshold question here which is the extent of thf 

privilege. Is it limited or is it absolute when we talk 

about sovereign immunity, whether it's absolute or whet~er 

it's limited. And I understand the question which THE tOURT 

puts. Are we talking about actions limited to those which 
!! 
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occurred in the state of Nevada or are we talking about 

trying the entire audit in California as well? 

42 

Now there are procedures for the trial and the 

resolution of a claim of tortious actions which occurred 

within the state of California. But we have a very basic 

question here which I believe there is some degree of 

confusion. And that is, are we litigating what occurre~ in 

Nevada or are we trying the entire audit, whether in 

California or Nevada? It makes a vast difference in th$ 

scope of this case. It makes a vast difference in the $Cope 

of the discovery and certainly the duration of the case. 

That would be helpful to us, I think, if we have a comm$n 

understanding of that. 

THE COURT: I think that's a fair question. Jt.nd 

while I wish that I could give you a simple blackline 

answer, to suggest to you that I wish to revisit or 
'I 

otherwise litigate the entire audit would be an incorre1t 

statement. That, in its entirety, is not the subject matter 

of this lawsuit, frankly. 

On the other hand, to limit the environment of 

this lawsuit merely to acts which occurred in Nevada wo1ld 

be to narrow it far too technically. I believe that actts 

that could occur in any number of places, not limited to 

Nevada, certainly not limited to the state of California, 

but that none the less would affect the plaintiff here ln 

I 

RA001262



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

** HI-TECH REPORTING - ('1~) 648-2595 ** 
2965 Sout~.Jones Boul6 lrd, Suite D 

the state of Nevada. So to give you a limitation with 

43 

respect to only those acts that occurred in Nevada, I can 

give you an unequivocal no. We are not limiting it to that 

extent. 

On the other hand, however, I can assure you that 

I have no desire, nor do I think that this lawsuit frames 

the complaint in such a manner that would cause us to 

revisit the entire audit that gives rise to this lawsuit. 

And I don't know that that's as helpful as you perhaps had 

hoped it might be. 

MR. WILSON: Maybe this is a work in progresp, 

Your Honor. 

THE COURT: Oh, I think it is. 

MR. WILSON: And I think it's one that we probably 

need to define. In fairness to THE COURT, it's going to be 

more difficult for you than it is for we. Because we are 

involved in the case and you see it from time to time. But 

for, I suppose, an effective trial of this case, if it gets 

that far, if it is not limited or disposed of on motion, I 

guess we are going to have to reach a point where THE COURT 

and we understand the limits of the factual issues and fhe 
I' 
:1 

limits of the legal issues which are going to be reserv~d 

for trial if indeed THE COURT decides it wants to try tpis 

case and we don't dispose of it on motion. 

THE COURT: Frankly, I think that you pointed out 

I 
1; 

ii 

' 
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something that has caused me -- while I don't wish to 

suggest on the record or otherwise that I don't spend as 

much time in preparation for lesser cases, shall we say, 

less weighty cases -- part of the reason that I have tried 

to stay as close to this case as I can is because of that 

precise issue. When this matter comes, should it go all of 

the way to trial, as you suggest, we are going have to do 

several things in terms of limiting and very suscinctly 

identifying the issues for trial. Not only for our puriposes 

but if this matter needs to be set for a jury -- and as I 

seem to recall, this is a jury case -- we need to be 

absolutely certain that we are streamlining what wear~ 

trying, for everyone. 

MR. WILSON: I think after this motion was 
:! 

initially filed by plaintiff -- and I may be wrong on ~y 
! 

chronology, and correct me if I am -- the point I want ko 
I 

get to is that plaintiff has some discovery that is 

outstanding, depositions that have not been taken that were 

lately noticed and are now proceeding. This puts this 

threshold question as to whether the privilege is absolute, 

and if not, what are the limitations. Are we within t~e 

sovereign purpose for the State of California or have ~e 
1 

exceeded that in some way with the actions of an audittjr or 

somebody else involved in the process. So we have thati 

issue. And we have the question and the issue that YoD1r 

1 

RA001264



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

** HI-TECH REPORTING - (7~) 648-2595 ** 
2965 South ~ones Boule,_ }d, Suite D . 

45 

Honor is discussing: Are we trying the whole audit here or 

are we going to define the other issues if we need tog~ 

farther? 

If THE COURT is disposed to deny this motion, I 

would suggest this. And maybe this is a way of narrowing 

this question that THE COURT puts to us. We have a series 

of depositions which are scheduled that we are going to be 

spending some time together on. 

I would suggest that with respect to each of the 

causes of action in the complaint -- obviously except the 

one that has been dismissed -- that we discuss at 

appropriate hearing, after supplemental briefing, what are 

the facts that we are trying. I'm not talking about 

lawyer's opinions in the form of affidavits. That's 

political arguments, you know. I'm talking about 

discoverable facts, developed as you do so in discovery~ as 

they address each cause of action to decide whether or not 

the privilege applies or whether or not it suggests soma 

exception to it because the sovereign process of the State 

of California has been exceeded. That way, we might be able 

to question and limit the causes of action which are 

applicable to this case. And if any survive that proce~s, 

then I suppose we are looking at trial with respect to 

those. 

But I'm trying to grope for -- rather a awkwandly 

i 
l 
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case has had a great deal of discovery. I'm not being 

critical of that. We have to get our hands around it if we 

are going to try it. We have to get our hands around it if 

we are going to discuss it on motions for the purposes of 

narrowing it if not limiting it. One deposition has go~e 

for nine days and has not been concluded. I'm not bein~ 

critical. The plaintiff has not announced the end of any 

deposition that they have done yet. We have got to bring 

some terminus to this one. So I suggest we finish these 

that plaintiff has noticed and then look at the various 

causes of action and bring this motion back to you for 

' further discussion because right now this case are all bver 
' 

the map. 

THE COURT: Let me explain something on the tax 

rules, address one of the points. One of the requests that 

was set forth on the opposition's list, of course, was the 
l 

point of 56 F. 

MR. WILSON: Pardon me? 

THE COURT: 56 F. There was a request that if, at 

the barest of minimums, THE COURT was inclined to grant the 

motion either in part or full, the request was made pro~erly 

supported by affidavit under rule 56 F which requires m¢, in 

most instances, to look at allowing the party making thft 

request to allow them to have a little bit more discovetY• 
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Not only do I understand and recognize 

appreciate the comments you are making 

and quite frankly 

I do think that 

the first thing I need to do is let me render a decision 

with respect to the motions that are presently before TIRE 

COURT. 

I am -- as I suspect comes as no surprise to any 

of you -- I'm going to deny the motion in its entirety at 

this point. The reason that I believe that that's the 

easiest part that I have in front of me is precisely the 

issue that you raise. I anticipate that there will be~

should be significant pretrial motions carving out what we 

are actually going to be trying. 

Furthermore, it has been my practice -- although, 

again, I'm sure that you are all aware that I'm a relatively 

new judge -- it has been my experience that the best wav to 

resolve this type of case in preparation for a trial is! 

for -- what I have called in the past -- an order of 

proceeding which not only identifies who will be testifying, 

but to a certain extent a more expansive definition of what 

we expect that individual to testify to and with respect to 

what cause of action, what claim, what very succinct 

statement of the issue is being suggested by and througp 

that witness. 

Also in this case, because of the breadth of lt, 
" 

once again, certainly in California, I believe it will ~ave 
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to be a day-long conference where we will all sit down 

together at a very large conference-like table and truly do 

what you have set out. Let us identify this issue, how it 

is going to be presented. And again, as I said earlier, we 

need to do this not for just proper trial process but 

because if we are trying this to a jury, we need to be very 

clear. If we are going to keep these people -- should ithis 

matter actually go to trial to the extent that we believe it 

could, we need to keep these people fully awake and aw~re of 

what's going on. 

MR. WILSON: One follow-up question. Am I to take 

the Court's order that we can without prejudice to our: 

ability to renew this motion as we go through that proc~ss? 
,, 

i 

MR. KULA: Your Honor, let me just address th~t. 

THE COURT: Yes, go ahead. I didn't mean to put 

you off earlier. 

MR. KULA: Obviously whatever the rules will 

allow -- and I'd have to confer with Mr. Hutchison in terms 

of how many summary judgement motions a party can bring -

but when this motion was first filed, we suggested to the 

FTB, why don't we put this off for a couple months. Wh~t 

Mr. Hutchison quoted to you from the report, that 

recommendation, that's up in a writ right now. That's 

discovery we have not done. They didn't want to do tha~. 
I 

Not only did they not do that, they filed three discovery 
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motions. I actually prepared an affidavit, which I won't 

submit to THE COURT, it is obviously not necessary. They 

did not want to do that. After they filed our opposition, 

they offered to postpone it. We said we briefed it. We 

think there is issue of fact in all of these claims, let's 

just dispose of this motion. Why do we have to again incur 

costs and expenses when you forced us to do it in the month 

of March? 

So opposition would be, we don't think they should 

get a second bite of the apple. Obviously whatever the 

rules would allow, but I just thought THE COURT should know 

the context of what we went through to get our opposition 

filed. 

THE COURT: Some of that I can anticipate. And 

believe it or not, I can see what goes on to get this m~tion 

heard let alone written replies, etcetera, I believe, and 

I'm certainly subject to correction if this is wrong. the 

answer is, yes, the motion is being denied without 

prejudice. It needs to be. 

These are, I believe, by both counsel's 

assessment, factually based on motions. Certainly the 

denial of the motion on summary judgement would suggest that 

it's a factual issue and of course within reason. And !,ou 

raise a good point. Some of these issues perhaps shoul~ be 

necessarily revisited once we have more -- if it is 

1 
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discovered or identified through the discovery process -

more information that would more clearly eliminate -- as any 

summary judgement standard -- any material issue. 

However, the word limitation is one that I am 

going to be discussing for a few moments. I know this is a 

weighty case. And, Mr. Hyatt, with respect to your 

concerns, I don't in any way wish to handcuff your atto~neys 

nor am I implying that from the defendant's side anythipg 

should be withheld. 

What I am suggesting is that I do want to come to 

some understanding of limitation in terms of the filing~. 

It is really my commitment to this job that I be as wel~ 

prepared for each and every proceeding as I can. That 

requires me to read that which has been submitted to me~ I 

would suggest that I have a fairly strong, factual and ~egal 
' 

understanding of what has gone on. And I am going to a~k 

without precedent artificial limitations, this time shokld 

there be further motions, I would ask that all counsel use 

what I refer to as the brief form. That's what we are 

filing. 

I would ask -- I do appreciate when foreign lpw is 

cited. I do appreciate the support of the document of the 

law being attached to it. None the less, in this worldiof 

computers, should I feel a need to reference certain ofii the 

matters cited, I can certainly do so. I have one of th~ 

' 
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most brilliant law clerks within these walls. She can also 

do tremendous research. So I'm asking that any further 

motions be limited in their breadth and their volume. 

We are now at the point, that you so appropriately 

point out, we are limiting issues now. We are taking 

pre-trial stages into preparation for trial. We are there. 

I mean, if we are looking at a fall trial, we are there. So 

we need to be limiting what we are doing. Having said that, 

again, I would emphasize I would like any subsequent 

pleadings to be filed in the brief, brief form. 

Other than that, I guess what we need to be doing 

in this case is some scheduling, some realistic scheduling 

well in advance to sit down and identify narrowing issues, 

actually doing the order of proceeding and identifying how 

I'm going to be trying this case. Where are we in term~ 

of -- I know there is ongoing discovery. 

MR. HUTCHISON: Your Honor, we have a writ to the 

Supreme Court that is pending on what we consider to be 

material documents and information that we are waiting for. 

We have no control of that, obviously, as to when that would 

come back. 

Discovery Commissioner Biggar has just orderectl 

last week or two weeks ago that 14 FTB employee witnessts 

should go forward. Prior to that time, since June 1st, we 

had deposed one FTB employee. 

' 
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THE COURT: I'd certainly move quicker. 

MR. HUTCHISON: We have been trying, Your Honor. 

There has been lots of motions brought before Discovery 

Commissioner Biggar, frankly. And, you know, our position 

is that there has been foot-dragging to the side. Their 

position is that there's certain privileges, or whatever. 

The point is, we have not been able to do all of the 

discovery. We are going to be doing as quickly as we c~n 

all of the discovery. And we are going to wait for the 

Supreme Court to come back with the writ issue. 

THE COURT: I'm not hearing the basis being lfid 

for a motion to continue the trial, am I? 

52 

MR. HUTCHISON: Your Honor, that's hard to control 

when the discovery is going to be available. 

THE COURT: I think that we might need to do~ 

status check on this case about 60 days out from now. $ixty 

days out is going to put us -- if my calendar is correct 

into June. Which as I said, I feel -- admittedly when twas 

in practice I may have been overly compulsive -- if we are 

looking at a fall trial date, we need to know where we are 

going by June 30th. Does anyone presently -- I know that 

you don't have your June calendars with you. Does anyo$e 

have long-term vacation plans that are going to take yo~ out 

i of this city for any period of time during the month of,June 

that you know of presently? 
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MR. WILSON: We'll be available, Your Honor, ~nd 

we'll assume a status conference with THE COURT in 60 days. 

Book it, we'll be here. 

THE COURT: Thank you. 

MR. KULA: I was going to make joke of it. 

Obviously I can come to Las Vegas any day in June. 

THE COURT: Understood. What more can you ask 

for, a day in Vegas in June. No one else has anything 

prolonged that they are going to be concerned about? What 

I'm going to do -- not allowed to do scheduling without the 

arm of --

Can you call Jackie? Let's get a date right now. 

If it is subject to previously noticed depositions or other 

situations, we can certainly leave it. But I want to get a 

date to do a status check on this case in June. 

MR. STEFFEN: Your Honor, while you are doing 

that, if I could just speak briefly as to the possibilitty 

for another motion for summary judgement. 

THE COURT: Certainly. 

MR. STEFFEN: It appears to me that Your Honor has 

provided basis for determining whether the proof will e~ist 

to satisfy the elements of each cause of action. You wijnt a 

conference and you want to see what witnesses are going1to 
i 

be available and what they will say. And it would appe~r to 

me, Your Honor, that that would be the best way to handle 

i 
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it. Because right now the trial date is rapidly approaching 

and there is going to be so much to do and thousands of 

pages of paper, I think if we have to go through another 

process of trying to answer a motion for summary judgment, 

it appears to me it would be c6unterproductive. 

A better way to do it would be, in the conference, 

for you to see what the plaintiff has by way of proof with 

respect to the elements. If you conclude that the proof is 

lacking with respect to any cause of action, then I suppose 

Your Honor could invite such a motion. But barring tha~, it 

would appear to me that it would be far better use of 

everyone's limited time and resources if we could focus: on 

moving ahead with discovery and preparing for trial. 

THE COURT: I couldn't agree with you more. It is 

not, however, my desire to in any way cut off what is ap 

obvious legal right and that would be to bring a motionj 
1 
! 

should the facts support it. What I think I might havel 

heard you say is even a 60-day stay with respect to any 

additional filings, is that basically what I heard you say 

until we are able to do the status conference? 

MR. STEFFEN: I would certainly say at a mini~um, 

Your Honor, because, again, the time is short. 

THE COURT: That was my concern in this case is 

that, as I said, what I know about trial preparation ini a 

case of this breadth is it's going to take a long time ~o 

Ii 
l 
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prepare, from both sides. I appreciate that and I 

understand what we are looking at. 

While I'm not prepared at this point necessarily 

to grant a formal 60-day stay on proceedings, I can't 

imagine -- maybe I need to do that but I really want to 

55 

make both sides aware that, as far as I'm concerned, we are 

at the point where we are to fish or cut bait is I believe 

the saying that's most appropriate. These motions were 

voluminous. They covered every issue, as they are supposed 

to, in terms of what a reasonable belief from the moving 

party side was that they felt were already subject to 

dismissal based upon, either there be no factual situation 

or no factual situation that could be found for those. 

I'm hesitant, as I said, to take away the 

authority of anyone, the legal right to file a motion. But 

I would suggest that a 60-day hiatus or a stay while we ~ut 

these cases together go further in discovery would, none the 

less, be a good thing. 

Without entering a formal order, I would have to 

say something brand new, something unbriefed, otherwise 

undiscovered, absent something of a compelling nature, let's 

take the next 60 days and discover our way through this ~ase 

as opposed to writing and filing motions. 

MR. WILSON: Your Honor, we have no objection jto 

that. We have -- plaintiff is continuing through -- bas~d 

I 
! 
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upon agreed dates for deposition -- an additional list 

depositions it is taking now. Defendant has only recently 

started its own deposition discovery, and we are going to be 

in that process during the next 60 days. So I think the 

window is about right 

THE COURT: Good. 

MR. WILSON: to wrap up our discovery, th~n 

revisit your question 

THE COURT: Good. 

MR. WILSON: -- which is: Is the privilege 

absolute and to what extent are we looking at audit activity 

in California. 

THE COURT: Good. 

MR. WILSON: I think we will have a better handle 

on it then. And that makes sense to me. 

THE COURT: I appreciate the cooperation whicij I 

see going on, despite the fact that you are adversaries~ It 

is a sign of good attorneys when they recognize what needs 

to be done on behalf of their clients and move toward it in 

a professional manner as you are all apparently doing. 

Other than the date, is there something else? 

MR. HUTCHISON: Judge, I just want to make surle 

the record is clear that Your Honor isn't talking about 

evidence that will be presented to the jury at trial, w~ are 

going to be cutting that down. You are not suggesting are 
I 

I 
i 
1 
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you, that the numerous orders and the numerous days that we 

have spent before Discovery Commissioner Biggar in terms of 

the breadth of the discovery is going to be affected here, 

because we have orders to that effect. 

THE COURT: Absolutely not. 

MR. HUTCHISON: Because those are all in place. 

THE COURT: Absolutely. 

(Off of the record.) 

THE COURT: What I would like to do is tentatively 

schedule status check for June 13, 9:00. Does that make 

flights difficult for anyone? 

here in 

MR. WILSON: What time, Your Honor? 

THE COURT: 9:00. 

MR. WILSON: That's all right. 

THE COURT: No problem with flights? 

time? 

MR. HUTCHISON: Yes, Your Honor. 

MR. KULA: Yes, Your Honor. 

MR. STEFFEN: Yes. 

MR. BOURKE: Yes. 

You can get 

THE COURT: We will schedule a whole day. I dhink 

it's appropriate to do so. Should this pose a problem, ~e 

will convene a telephone conference to reset to so ever~one 

can be a part of the discussion. 

MR. HUTCHISON: Judge, would you mind reviewiD!g 
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again what subject matter is that you would like to discuss 

during that day-long proceeding. 

THE COURT: What I would like to do is at least 

begin to draft what I refer to as an order of proceeding. 

What that includes is a list of witnesses, what you 

anticipate their testimony is going to be. And when I iase 

that quotation, I do not mean the typical 16.1 explanation. 

I would also like you to take the extra step and identify 

what that testimony is going to be and to which cause of 

action it applies. And it should, in most instances, be 

rather obvious. But none the less, that would be a statting 

point for us. 

I want you all to begin thinking about exhibits in 

this case. Other than the standard demonstrative exhibits, 

something that I think you might find you have in commorjt. 

You are probably going to be using some of the same 

documents. What I would also ask counsel to begin to 1Jok 

toward is perhaps finding, almost in the form of a 

repository, a way to present the exhibits, at least to the 

extent that you are able in a uniform -- instead of having 

plaintiff's exhibits and defendant's exhibits and boxes and 

boxes of exhibits, there may be a way to present these 

exhibits in a catalog manner that applies to both sides 1 
1i 

And I would like you to begin to consider that. 

And as, shall we say, a supporting document ttj 
!; 
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your order of proceeding, I would also like to see a list of 

exhibits as best you can. I'm not asking anyone to give 

away, in any stretch or in any manner, their trial theory. 

That's not what I'm looking for. What I'm trying to have is 

a document that I can wrap myself around to decide really 

and realistically how much time I need to plow out, how we 

can best set forth the legal issues so that we can get them 

to the jury in a manner that is going to, as I said, keep 

them awake and aware of what is going on. 

It's very important that we do that. I don't say 

that in jest. I believe that the order of proceeding with 

witnesses and the supporting documents that you might like 

to share or catalog together is a starting point. The only 

other thing I would ask is that I would need those documents 

at least 10 days before the 13th so that I can have an 

opportunity to review and understand them. So we are 

looking at June 3rd -- if that comes up on a real day. INo, 

it does not. So I would ask that they be submitted to '])HE 

COURT by Friday the 2nd. 

MR. WILSON: Your Honor, may I request a copy of 

the transcript of the Court's order so that I have it irl 

specific? 

THE COURT: Certainly. What I may do is actu9 lly 

turn this into the form of some type of a status conferEjnce, 

scheduling order or notice. Is there anything else? 

RA001279



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

** HI-TECH REPORTING - (- ~) 648-2595 ** 
2965 South Jones Boule~ctrd, Suite D 

60 

MR. HUTCHISON: Judge, can we also address the 

June 13 status conference, which witnesses will be here live 

verses via videotape? That's going to be a real question 

that I think everybody is going to have legally as well as 

factually in terms of having the jury awake. 

THE COURT: Excellent. I also think that one of 

the reasons that I USE~ an order of proceeding in this type 

of case is precisely for that purpose. A lot of times o/e 

may need to take certain witnesses out of order, we may need 

to fill in some time with the reading or the viewing of.a 
' 

deposition and this will really help us to streamline t*e 

case that we are looking at. And I think that's an 

appropriate request. We will have to look at whether ot not 

they are going to be live or by video or by deposition 

transcript. 

MR. HUTCHISON: Right. 

THE COURT: Anything else? 

MR. WILSON: No, Your Honor, thank you. 

MR. HUTCHISON: Thank you, Your Honor. 

(Thereupon, the taking of the 

proceeding was concluded.) 

* * * * * 
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CERTIFICATE OF REPORTER 

STATE OF NEVADA ) 
SS: 

COUNTY OF CLARK ) 

61 

I, Carre Lewis, certified court reporter, do hereby 

certify that I took down in shorthand (Stenotype) all of the 

proceedings had in the before-entitled matter at the time 

and place indicated; and that thereafter said shorthand 

notes were transcribed into typewriting at and under my 

direction and supervision and the foregoing transcript 

constitutes a full, true and accurate record of the 

proceedings had. 

IN WITNESS WHEREOF, I have hereunto affixed my hand this 

26th day of April, 2000. 

Carre Lewis, CCR 497 
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Mark A. Hutchison (4639)
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Thomas K. Bourke (CA State Bar No. 56333)
LAW OFFICES OF THOMAS K. BOURKE
One Bunker Hill
601 West 5th Street, Eighth Floor
Los Angeles, CA 90071
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Attorneys for Plaintiff
10 GILBERTP. HYATT

DISTRICT COURT

CLARK COUNTY, NEVADA

GILBERT P. HY ATI

Plaintiff,

Case No. A382999
Dept No. xvrn
Dckt No. F

ORDERvs.

FRANcmSE TAX BOARD OF THE STATE
OF CALIFORNIA; and DOES 1-100,
inclusive

Defendant.

Defendant' s motion for summary judgment under Nev. R. Civ. P. 56(b), or alternatively
21 

for dismissal under Nev. R. Civ. P. 12(h)(3), having come before the Court, the plaintiffbeing

represented by Thomas L. Steffen, Esq., Mark A. Hutchison, Esq. , Donald J. Kula, Esq. , and23 
Thomas K. Bourke, Esq. , and the defendant being represented by Thomas R. Wilson , Esq.

24 
Thomas Heller, Esq. , and George Takenouchi, Esq. , the Court having considered all of the

papers filed by the parties and argument of counsel, and GOOD CAUSE APPEARING;
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is:5 APPROVED AS TO FORMBY:E-c 
=:0

IT IS HEREBY ORDERED that defendant' s motion for summary judgment under Nev.

R. Civ. P. 56(b), or alternatively for dismissal under Nev. R. Civ. P. 12(h)(3), is denied.

ORDER

IT IS SO ORDERED.

DATED !his day of May, 2000.

NANCY M. SAITTA

DISTRICT COURT JUDGE
NANCY M. SAITTA

10 SUBMITTED BY:

C. A lson, Esq.
Bryan . Clark, Esq.

21 McD ALD CARANO WILSON
McCUNE BERGIN, ET AL.

22 2300 West Sahara Avenue, Suite 1000
Las Vegas, Nevada 89102

Attorneys for Defendant
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1 NEOJ
Thomas L. Steffen (1300)
Mark A. Hutchison (4639)
John T. Steffen (4390)
HUTCHISON & STEFFEN
Lakes Business Park
8831 West Sahara Avenue
Las Vegas, Nevada 89117
(702) 385-2500

Thomas K. Bourke (CA State Bar No. 56~33)
LAW OFFICES OF THOMAS K. BOURKE
One Bunker Hill
601 West 5th Street, Eighth Floor
Los Angeles, CA 90071
(213) 623- 1092

Attorneys for Plaintiff
10 GILBERT P. HYATT
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CLERK

DISTRICT COURT

CLARK COUNTY, NEVADA

GILBERT P. HYATT

Plaintiff,

vs.

FRANCHISE TAX BOARD OF THE STATE
OF CALIFORNIA; and DOES 100
inclusive

Defendant.

20 TO: ALL INTERESTED PARTIES

Case No. A382999
DePt No. XVllI

NOTICE OF ENTRY OF ORDER

NOTICE IS HEREBY GIVEN that on May 31 , 2000, an Order was entered in this case

22 a copy of which is attached hereto.23 DATED this l.r~ay of June, 2000.

By:

Attorneys for Plaintiff
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CERTIFICA TE OF MAILING

Pursuant to NRCP 5(b), I certify that I am an employee of HUTCHISON & STEFFEN

and that on this day of June, 2000, I deposited a true copy of NOTICE OF ENTRY OF

ORDER for mailing in the U.S. Mail at Las Vegas, Nevada, in a sealed envelope upon which

fIrst class postage was prepaid and addressed to:

James W. Bradshaw
McDonald, Carano, Wilson, McCune
Bergin, Frankovich & Hicks
241 Ridge St. , Fourth Floor

O. Box 2670
Reno, Nevada 89505

Felix E. Leatherwood
California Attorney General
300 South Spring Street, Suite 5212
Los Angeles, California 90013
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,--It ·.RECEIVED JUN:- 92000 _·t
IN THE SUPREME COURT OF THE STATE OF NEVADA

No. 35549
FRANCHISE TAX BOARD OF THE STATE
OF CALIFORNIA,
Petitioner;

vs.

THE EIGHTH JUDICIAL DISTRICT COURT
OF THE STATE OF NEVADA, IN AND FOR
THE COUNTY OF CLARK, AND THE
HONORABLE NANCY M. SAITTA,
DISTRICT JUDGE,

Respondents,

and

GILBERT P. HYATT,

Real Party in Interest.'

FILED
JUN 07 2000

ORDER DIRECTING ANSWER. TEMPORARILY STAYING DISTRICT COURT
PROCEEDINGS AND DIRECTING CLARIFICATION OF DOCUMENTS

This original petition for a writ of mandamus and/or

prohibition challenges .the district court's protective order

and order compelling petitioner to release certain documents to

the real party in interest. Having reviewed the petition, it

appears that petitioner has set forth issues of arguable merit

and that petitioner may' ·have no plain, speedy and adequate

remedy in the ordinary course of the law. Therefore, the real

party in interest, on behalf of respondents, shall have thirty

(30) days from the date of this order within which to file an

answer, includi~g authorities, against issuance of the

requested writ.

We conclude that a temporary stay is warranted and

therefore grant petitioner's motion for stay, filed on April

13, 2000. Accordingly, the district court's orders imposing a

protective order and ,compelling petitioner to release certain

fO ••..•"%

documents, as well as the proceedings in District Court Case

OO-O'\bO'1

AA00655
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I...·•···

No. A382999, are hereby stayed pending our receipt and

consideration of the real'party in interest's answer.

Petitioner contends that portions of documents FTB

100139, FTB 100218 and FTB 100401 should be redacted pursuant

to the attorney-client privilege. However, it is unclear

whether unredacted copies of these documents were submitted

with the petition. If the documents provided to this court are

unredacted copies, it is unclear precisely which portions of

these documents petitioner contends are protected.

Accordingly, petitioner is directed to provide unredacted

copies of documents FTB 100139, FTB 100218 and FTB 100401 (in a

sealed envelope, with a description on the outside of the

envelope describing the documents contained therein), and

indicate on these copies which portions of these documents it

contends should be protected from discovery pursuant to the

attorney-client priVilege.

It is so ORDERED.

~CtA.~
Maupin

J..1 - -
shearing

C.J.

J.

J.

IOI"lg~ .

ee. Hon. Nancy M. Saitta, District Judge
California Attorney General .
McDonald Carano Wilson McCune Bergin Frankovich & Hicks
Thomas K. Bourke
Riordan & McKenzie
Hutchison & Steffen
Clark County Clerk

:2
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1 Mark A. Hutchison (4639)
Jo1mT..Steffen (4390)

2 HUTClllSON & STEFFEN
Lakes Business Park

3 Las Vegas, Nevada 89117
(702) 385-2500

SEALED
4

Peter C. Bernhard (734)
5 BERNHARD& LESLIE

3980 Howard Hughes Parkway
6 Suite 550 .

Las Vegas, Nevada 89109
7 (702) 650-6565

8 Attorneys for Plaintiff
GILBERT P. HYATT

FILED

EIGHTH JUDICIAL DISTRICT COURT of
the State of Nevada, in and for the County of
Clark, Honorable Nancy Saitta, District Judge,

\.
\

CONFIDENTIAL INFORMATION
TO BE FILED UNDER SEAL

REAL PARTY IN INTEREST
GILBERT P. HYATT'S ANSWER
TO THE FTB'S PETITION FOR A
WRIT OF MANDAMUS, OR IN THE
ALTERNATIVE, F:OR WRIT OF
PROHmITION

Case No. 35549

SEALED

IN THE SUPREME COURT OF TIlE

. STATE OF NEVADA

Petitioner,

Respondent,

Real Party in lnterest.

GILBERT P. HYATT,

and

vs.

FRANCHISE TAX BOARD OF THE STA'm ).
OF CALIFORNIA, . )..J
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1 I. Issues presented.

2 The FIB's writ petition presents three separate discovery issues:

3

4 Deliberative-process privilege.

S Should this Court judicially create for Nevada a new privilege - the deliberative-process

6 privilege - that facilitates the suppression of otherwise discoverable infonnation, and which

7 exists in only a fewstates by statutory enactment, and, if so, can the privilege be asserted in this

8 case where none of the tenns under which it can be asserted in other states are present?

9

10 Attorney-client privilege.

Summary of argument.

Protective order .

Does the fact that Anna Jovanovich was an in-house attorney with the FTB render all

documents she received, sent or drafted in regard to the Hyatt audits privileged where she also

had a separate and non-legal, i.e., "dual-role," within the FTB in regard to the Hyatt audits?

Should this Court interfere with the sound discretion ofthe district court, which was

exercised after exhaustive review of a lengthy record and arguments and proposals from both

parties, and overturn the protective order crafted by the discovery commissioner and adopted by

the district court?

11
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A. Brief introduction.

This case is a tort action that seeks redress for injuries to Hyatt resulting from the FTB's

illegal and abusive conduct during its now seven-year investigation, surveillances and audit of

Hyatt. This case is not about, nor does it in any way interfere with, the ongoing tax "protest"

that is pending in California between the FTB and Hyatt. This case does not affect California's
27

ability and right to assess and collect taxes from Hyatt or anyone else. In short, California's
28

authority to tax is not at issue in the underlying case. Instead, the FTB's abusive and illegal
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1 conduct and tactics that took place in, were directed into, or caused injury to Hyatt in Nevada

2 are at issue in this case.

3
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The misconduct by the FTB, discussed in great detail below, included: (1) wholesale

public dissemination of Hyatt's confidential and personal information, which Hyatt produced to

the FTB only after it repeatedly promised to - and acknowledged that it was legally obligated

to - not disclose such information; (2) assessment of a "fraud" penalty against Hyatt-

thereby essentially doubling his assessed tax - despite admittedly ignoring or distorting all

evidence supporting Hyatt's claim of Nevada residency for the period in question and

considering primarily unsworn., unverified, and inferior evidence from sources biased against

Hyatt, e.g., Hyatt's ex-wife; and (3) threatened further public disclosure of Hyatt's private

information ifhe did not "settle" with the FTB.

Discovery confirms Hyatt's allegations. In addition to significant admissions by FTB

personnel in depositions of disclosures of Hyatt's confidential and personal information and

breached promises of confidentiality, discovery has confirmed the conversation between

Hyatt's'tax representative and the FTB protest officer, Anna Jovanovich, during which she

"suggested" that Hyatt settle the matter or be subject to further public disclosure of his private

infonnation. Discovery has also revealed that the FTB taught its auditors to "use" the fraud

penalty as a "bargaining chip" to resolve ongoing audits and investigations.

Discovery has also uncovered a "whistle-blower" - Candace Les - who is a former FTB

auditor. Ms. Les had only a tangential role in the Hyatt audits, but was a firsthand witness to

some of the most egregious misconduct of FTB lead auditor Sheila Cox during the Hyatt audits.

This included Cox's violation of confidentiality, Cox's obsession with trying to "get" Hyatt,

Cox's perjury in this case with regard to her own conduct during the Hyatt audits, and Cox's

explicit antisemitism towards Hyatt and racism towards others. Ms. Les also testified in

deposition to the FTB's many improper tactics including: an FTB "project" to "research"

wealthy Nevada residents; gaining access to gated communities of wealthy individuals - under

false pretenses - for the ostensible purpose of finding prospects to audit; and the FTB's use of

quotas and goals to encourage and reward auditors for tax dollars assessed instead of
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1 conducting accurate and neutral audits.

2 Discovery in the underlying tort action must therefore encompass the full scope of the

3 FTB' s conduct and activities during its seven-year investigation, surveillance, and audit of

4 Hyatt. As the discovery commissioner explained, "the heart ofthe case is the process by which

5 the FTB conducted this audit, including but not limited to those parts of the audit which

6 intruded into the state of Nevada."·

~.'

More specifically, the discovery commissioner stated:

[I]fthere were any attempts to obtain taxes in some kind of
fraudulent fashion as I believe would be the case if the attempt
would have been made to say, you Imow, if you don't pay we are
going to assess a fraud penalty on you, even though there is no
fraud that we can determine legally, we are going to assess that
fraud penalty on you if you don't settle with us. Now, in my
view that would be an improper way of collecting taxes, but I
think that you should be able to explore and fmd out whether or
not that in fact happened.2

The FTB's writ petition, however, is limited to specific discovery rulings relating to

discovery sought by Hyatt in support of his tort claims against the FTB.

B. The deliberative-process privilege does not exist in Nevada and is otherwise
inapplicable to this case.

The deliberative-process privilege is a much more significant issue in this writ than is

indicated by the two sets of documents (Carol Ford review notes - FTB 104117 through

104122 - and Monica Embry sourcing memo - FTB 100288 through 100292) - for which

the privilege is asserted by the FTB. The FTB is using the deliberative-process privilege and its

erroneous and prolific assertion to block legitimate discovery highly relevant to Hyatt's case.

This narrow and limited statutory privilege has not been enacted or recognized in Nevada, and

in any event has no application to the referenced docwnents or any other discovery request in

24 this case for the following reasons:

7
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(i) the underlying case is not seeking a direct review or reversal of an agency's

policy level decision;

27 I 11/9/99 Hearing transcript, p. 70, In. 20 - p. 71, In. 3. The transcript is attached as Exhibit 4 to the FTB's
Writ Petition.28

2 !d., p. 57, In. 20 - p. 58, In. 8.
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(ii)

(iii)

(iv)

(v)

(vi)

the underlying case is seeking to enforce a private right in regard to wrongful
conduct on the part of the government agency;

the FTB has already given exhaustive testimony regarding its decision to assess
Hyatt taxes;

revelation of the Ford notes and Embry memo will not disclose any
governmental deliberative-process;

the intent and purpose of the law governing the FTB is to allow taxpayers to
obtain all infonnation regarding their audits such as the decision and basis for
assessment, which were never intended to be kept confidential; and

the scales tip in favor of Hyatt' s need for the infonnation more than the agency's
need to keep it secret.

Hyatt therefore asks the Court to affinn the district court's rulings forbidding the FTB

C. The attorney-client privilege cannot shield production of the subject
documents because ofAnna Jovanovich's dual roles.

from asserting the non-existent, inapplicable deliberative-process privilege.

The information that Hyatt seeks from Anna Jovanovich, the FTB's in-house attorney,

includes how, when, and why she destroyed her extensive handwritten notes of the audit after

this litigation began, and why she buried Hyatt-favorable facts in a 3,500 page dossier while

emphasizing Hyatt-negative facts in a short executive summary that was supposed to but did

not objectively summarize the record. The district court correctly adopted the discovery

commissioner's finding that Anna Jovanovich was not acting as an attorney, but rather a

decision-maker, and the documents that she reviewed, was copied on, or even helped draft are

20 not protected by the attorney-dient privilege.

21 Moreover, the docwnents the district court ordered to be produced do not seek nor give

22 legal advice from an attorney. Most of these documents were disseminated to a wide range of

23 non-attorneys, and apparently were not even marked confidential or privileged.

24 The FTB also otherwise waived any privilege that did attach to these documents by

25 disclosing all or part of the information elsewhere and by having its key witness review the

26 entire audit file, including the subject documents, to refresh her recollection in preparation for

27 her deposition.

1

2

3

4

5

6

7

8

9

10

z 11
w
r.r.. 12r.r..
w w •...13e-~ ::I.-!<:Z'-
oo~ :;~wlll

140 ::Sc.;~<
-. § ,..,co<o

<COC:~COW<Cw 15
;Z;~ ~~~zz::lCO •
oi1l c: Clll_lIl

16Otnlll(!i
C/)~ ~!:!~~_l1.

< ~-tn 17::I: i~
u
E- 18
~
::c: 19

28

-4-

M00723RA001353



2

3

4

5

6

7

8

9

10

Z 11
~
t.l;., 12
t.l;.,
uJ 13
~'"

w •.•.
~=>::ooQ ;:;o:zm~ :s~~< 140

il! ...,(/)<0
-•• 8 iol;(/)o::;

(/)w"'W ISzg it~~zz:l(/) .
O~ 0: all- ~ 160(/)(/)"u.

~~~~
C/.l~
-""< 17::I: ~S
U
~ 18
::::l
::c 19

20
21
22
23
24

25
26
27

28

D. The crime-fraud exception to the attorney-client privilege also negates the
FTB's right to assert the privilege.

An alternative basis for affirming the district court's ruling regarding the attorney-client

privilege is the fact that Hyatt presented aprima facie case of wrongful conduct by the FTB,

including its attempt to defraud Hyatt by trumping up a bogus tax assessment in the hopes of

extracting a settlement. The FTB failed to disclose to this Court that the district court did not

enter a fmding on this ground "at this time, " because it was unnecessary given the fmdings

described in subsections B & C above.

The FTB' s fraudulent motives were demonstrated by its misrepresentations and false

promises made to Hyatt and his representative to induce Hyatt to turn over secret and

confidential information. Hyatt's "Supplemental Appendix re Oil Hyatt's Prima Facie Case of

Fraud," filed as part of Hyatt's post-hearing briefing in the district court, sets forth in detail

Hyatt's primafacie case for fraud.3

E. The FTB misrepresented the terms orthe district court's protective order
- an order that is fair, neutral, and allows the parties to fully prepare for
trial in the underlying case.

Hyatt revised and modified his version of the proposed protective order in accordance

with the discovery commissioner's suggestions and to accommodate certain FTB requests

during a six-month period of discussions and negotiations between the parties concerning the

terms of a protective order, during which time the discovery commissioner provided guidance

through an informal telephone conference. The FTB, on the other hand, steadfastly refused to

make any changes in its proposed version of the protective order and insisted that California

law and FTB policy govern the protective order. The parties were therefore unable to stipulate

to a protective order, and the discovery commissioner carefully crafted a protective order after a

formal motion was filed by the FTB and arguments by the parties were heard.

The FTB has misrepresented material fa~ts to this Court about to the protective order

3 See Exhibit 4, to Vol. II, of the accompanying Appendix of Exhibits filed with the Su.preme Court
Support of Hyatt's Answer to the FIB's Writ Petition ("Appendix of Exhibits filed with the Supreme Court"). Hyatt's
filings in the district court in conjunction with the two discovery motions underlying this writ petition are attached
to such accompanying Appendix of Exhibits filed with the Supreme Court.
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crafted by the discovery commissioner and adopted by the district court. The protective order

does not prevent the FTB from presenting docwnents to necessary witnesses and otherwise

preparing its defense. Also, the FTB's proposed "California" protective order was rightly

rejected by the district court because it sought to interject this Nevada tort action, properly

before the Nevada court, into the California tax-protest proceedings, which the FTB wrongfully

seeks to intermingle to create jurisdictional issues. Moreover, and ironically, few documents

have been designated by the parties as subject to the protective order and it is the FTB that is

using the protective order to try to prevent Hyatt from using damaging discovery materials to

the FIB in the tax-protest proceedings. This issue is hardly worthy of Supreme Court review.

m. Standard of review.

A. Writ relief is generally not available for discovery matters.

The general rule is that a writ is not available to challenge a discovery order.4

Interference by an appellate court into the conduct of cases by trial courts is disruptive and

seldom-justified from the perspective of judicial economy. This Court has steadfastly refused

to allow interlocutory appeal by writ, except in the most compelling of cases.

Thus, in Schlatter v. District Court,s this Courts lead case addressing the availability of

writ relief from a discovery order, this Court made it clear that a writ is generally not available

to second guess the discovery orders of the district courts. Specifically, this Court stated that

"extraordinary relief may not be used to review alleged errors in discovery pertaining to matters

within the court's jurisdiction .••6 Similarly, in Clark County Liquor and Gaming Licensing Bd.

4 Diaz v. Eighth Judicial District Court, 993 P.2d 50 (Nev. Adv. Op. No.9, January 27, 2000); Hetter
Eighth Judicial District Court, 110 Nev. 513,515,874 P.2d 762,763 (1994); Clark County Liquor and Gaming
Licensing Bd. v. Clark, 102 Nev. 654, 659, 730 P.2d 443, 447 (1986); Schlatter v. Eighth Judicial District Court,
93 Nev. 189,561 P.2d 1342 (1977); Franklin v. Eighth Judicial District Court, 85 Nev. 401, 4SS P.2d 919 (1969);
Mears v. State, 83 Nev. 3, 422 P.2d 230, cert. denied, 389 U.S. 888 (1967); Pinana v. Second Judicial District COllrt,
75 Nev. 74, 334 P.2d 843 (1959).

5 93 Nev. 189,561 P.2d 1342 (1977).

6 [d. at 193, 561 P.2d at 1344.
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v. Clark,7 this Court held that "[g]enerally, extraordinary writs are not available to review

2 discovery orders." This Court noted that exceptions have been made to this general rule in only

3 two situations: (1) where the discovery order required blanket discovery without regard to

4 relevance; and (2) where the documents were privileged.

5

6
B. The necessary showing to obtain a writ of mandamus or writ of prohibition

for a discovery order.

7 The FTB has sought alternatively a writ of mandamus or a writ of prohibition. To

8 establish that a writ of mandamus is appropriate in this case, the FTB must demonstrate either:

9 (1) that the district court had an absolute duty as a matter oflaw not to have entered the orders;

10 or (2) that the district court manifestly abused its discretion in entering the orders. 8
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This Court found that an abuse of discretion in a discovery case only if the district court

has issued a blanket order that is so broad that it is unt~thered to relevance, or if the district

court has ordered the disclosure of privileged documents.9 The Court has also declared that a

writ will not issue unless the petitioner can demonstrate irreparable injury. 10 Therefore, to be

entitled to a writ of mandamus, the FTB must establish that the district court's order requires

the disclosure of privileged documents, and that the disclosure will irreparably damage the

FTB.

On the other hand, to establish that a writ of prohibition is appropriate in this case, the

FTB must demonstrate that the district court's order exceeded the court's jurisdiction. This

Court has found district court orders to be in excess of jurisdiction if they require the carte

blanche disclosure of non-relevant matters, or if they require the disclosure of privileged

matters. IIAgain, the Court has limited its intervention to cases where the discovery order will

7 102 Nev. 654,659,730 P.2d 443,447 (1986).

8 Diaz v. Eighth Judicial District Court, 993 P.2d 50, (Nev. Adv. Op. No.9, January 27, 2000).

9 Clark v. Second Judicial District Court, 101 Nev. 58, 692 P.2d 512 (1985); Schlatter v. Eighth Judicial
26 District Court, 93 Nev. 189,561 P.2d 1342 (1977).

27 10 [d.

28 II Wardleigh v. Second Judicial District Court, III Nev. 345, 891 P.2d 1180 (1995); State e;Hel. Tidval/
v. District Court, 91 Nev. 520,524,539 P.2d 456,458 (1975).
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12 fd.

result in injury that cannot be repaired on appeal or otherwise. 12

c. Writ review of an order regarding a discovery privilege should be
deferential to the district court.

lJGibe/lini v. Klindt, 110 Nev. 1201, 1204,885 P.2d 540,542 (1994).

The Supreme Court has never addressed the standard of review in a writ proceeding for

determining whether a document is actually privileged. Hyatt suggests that the standard of

review should be deferential to the determination of the district court. On appeal, the factual

determinations of the district court are afforded great deference, and will be overturned only if

they are clearly erroneous.13 The legal determinations of the district court are also afforded

deference and are overturned only if unsupported by substantial evidence (mixed question of

law and fact) or if they are wrong as a matter of law (pure questions of law).14In this case, the

district cowt has carefully reviewed the contested documents, has issued an order carefully

tailored to the discovery of only relevant documents, and has exercised the constitutional

jurisdiction reposed in it. In its review of the district court's decisions, this Court should

exercise the traditional restraint and deference that are characteristic of this Court's prior

appellate decisions. This is, in essence, an appeal by writ, and such an appeal should be

allowed only under the most compelling of circumstances.

D. There is no basis for writ relief for an order that results in an allegedly
"overly-protective" protective order.

Concerning the FTB's challenge to the protective order, this Court should deny the

request summarily. The FTB challenges a protective order entered by the district court that

does not require the production of any documents by anyone. Instead, the order limits the uses

- outside of this case - that the FTB or Hyatt can make of certain documents produced

during discovery. This currently applies to a very small percentage of the universe of

documents produced in this case. Moreover, the FTB is not precluded from using any means

14 SffSv. United Exposition Services Co., 109 Nev. 28,30,846 P.2d 294, 295 (1993); Jones \I. Rosner, 102
Nev. 215, 719 P.2d 805 (1986).
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1 legally available to it in California to obtain these same few documents it seeks to use in the tax

2 "protest."

3 More to the point, the protective order is not a blanket discovery order requiring the

4 production of documents without respect to relevance, nor is it an order requiring the

5 production ofprivileged documents. Indeed, it does not require the production of anything by

6 anyone. The protective order is a garden variety discovery order that does not fit into any of the

7 exceptions to the general rule that writ relief is not available to challenge a discovery order.

8 The FTB will not be irreparably harmed by the protective order. There simply is no Nevada

9 authority whatsoever supporting the proposition that a protective order limiting the

Z
tI.l

.~

~
tI.l
E-z
fZl~

..i
z~o~
CI'.l~
-""«

10

11

12

18
19

dissemination of confidential documents can be challenged by writ, and such a precedent

should not now be set by this Court. 15

IV. Statement of facts.

A. The FTB's torts were directed against a long-term Nevada resident.

1. For good reason, Gil Hyatt is a very private person.

Gil Hyatt is and has been a Nevada resident since 1991.16 He is and has been a private

person,!7 Hyatt's profession and business require security and privacy. Hyatt is by trade an

engineer, scientist, and inventor. He worked from the late 1960s to the 1990s in seclusion to

20 conceive and patent some of the most revolutionary inventions in computer history. 18

21 During 20 years of proceedings with the United States Patent Office, Hyatt persevered

22 during hard times, living a frugal lifestyle. Despite a self-imposed and preferred anonymity

23
24

I~ In the event the Court nonetheless desires to review and address the substance of the FlB's writ petition
relative to the protective order, Hyatt sets forth in detail below his opposition to the FTB' s arguments.

25 16 Hyatt Affid., ~ 2, 18, 77. (See Exhibit 12, to Vol. VIII, of the accompanying Appendix: of Exhibits filed
with the Supreme Court. Hyatt's affidavit was filed in the district court as part of Hyatt's Opposition to the FTB's

26 Motion for Sununary Judgment. Hyatt's opposition papers to the FTB's Motion for Summary Judgment are attached
.to Vols. VI and VIII of the accompanying Appendix ofEKhibits filed with the Supreme Court)

27

28
17 Hyatt Affid., 'If 6.

18 Hyatt Affid., ~, 80, 130-31.
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1

2

3

4

during two decades of work - with no govenunent subsidies or research grants - he

developed and eventually received patents on computer technology that helped create the

personal computer industry. 19

While working in the aerospace industry, Hyatt received top level security clearances

5 from the Department of Defense ("DaD"). He is an expert in security matters, having held

7

6 DaD secret clearances for almost 30 years and being director of security for his aerospace

consulting company.20 He uses this expertise to protect his secret technology and business

14 tragedy - the murder of his son, the perpetrator of which was never brought to justice by

19 Hyatt Affid., '1[1 80, 13.

20 Hyatt Affid., 'If 131.

21 Hyatt Affid., '1M1137.

22 Hyatt Affid., 'lf11 2, 18, 77.

23 Hyatt Affid., 11'1f 120, 182.

California authorities.

2. In 1991, Hyatt moved to Nevada, aud eight years later he is still Jiving and
operating his business here, the place of his chosen domicile.

For professional and personal reasons, Hyatt began planning a move to Las Vegas in

1990. After substantial preparation, Hyatt left California and pennanently moved to Las Vegas

on September 26, 1991.22

Immediately after moving to Las Vegas, Hyatt sold his California house, leased and

moved into a Las Vegas apartment, and shopped for a house to purchase.23 He made the first of

thirteen offers and counteroffers on Las Vegas houses on December 10, 1991, soon after his

8 materials. He is justly concerned about industrial espionage and the theft of technology and

9 trade secrets. His early inventions were leaked to competitors, allowing them to capitalize on

10 his technology and reap billions of dollars in benefits derived from his inventions.2J

11 When the United States Patent Office finally issued certain of his pioneering patents in

12 1990,Hyatt became the subject of a fluny of media and public attention in California. Hyatt

had been victimized in California by thefts of his intellectual property, and by a personal

18

19

20

21

22
23

24

25

26
27

28
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I move into his rented apartment. 24

2 Shortly after his move to Las Vegas, Hyatt was diagnosed with a malignant cancer. He

3 traveled to California a number oftimes to be examined by cancer specialists and undergo

4 major surgery.2S Each time Hyatt immediately returned to his home in Las Vegas.Z6 The FTB

5 has used the fact of Hyatt's decision to seek critical, life-saving medical treatment from trusted

6 professionals in California as a basis for asserting he was a California resident during the six-

7 month period for which his Nevada residency is disputed. 27

8 Shortly after Hyatt's cancer surgery, escrow closed on his Las Vegas house (April 2,

9 1992) and he moved from his leased apartment into his new house.z8 Hyatt had formed a Las

10 Vegas trust, with his Nevada CPA Michael Kern as trnstee to protect his privacy, and he

Z
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18

19

20
21

22
23

24

25
26
27

28

purchased his Las Vegas house through this trust so that his name would not appear on the

public records. Hyatt intended to keep a "low profile" and his colleagues shielded his name

from public records (utilities, property records and the like) so that his street address would
remain private.29

·One of the security measures Hyatt has employed is to keep his most sensitive

documents in his private home-office. His ownership of the house in the Trust's name

preserved his anonymity.30

24 Hyatt Affid., ,. 28.

25 Hyatt Affid., ,. 24.

26 Hyatt Affid., ,. 2.

27 Cox Narrative Report at H00054, HOOOS9.(See exhibits to Hyatt's Opposition to the FTB's Motion for
Summary Judgment, attached as Exhibit II, to VoL VII, of the accompanying Appendix of Exhibits filed with the
Supreme Court. To avoid submitting a record that is any larger and more bulky than necessary, Hyatt has attached
to the accompanying Appendix of Exhibits filed with the Supreme Court the exhibits and "appendices of exhibits"
filed in the district court in regard to the discovery motions underlying the FTB' s writ petition and Hyatt opposition
to the FTE's summary judgment motion. As a result, certain references in the footnotes will require a double
reference, fust to the original filing in the district court and then to the accompanying Appendix of Exhibits filed with
the Supreme Court To avoid confusion and needless repetition, after the cited docwnent(s) are identified in a footnote
subsequent footnotes referencing the document(s) will not repeat references to the exhibit number(s).)

28 Hyatt Affid., ~~ 16, 107.

29 Hyatt Affid., ~~ 172, 176.

JO Hyatt Affid., ~~ 130-38, 171- 72, 176.
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3. Hyatt's Nevada business prospered.

After Hyatt moved to Las Vegas, his licensing business started to blossom, and until the

FTB destroyed his licensing program in 1995, his business was a significant success.31 Hyatt's

licensing program carne to a halt after the FTB' s disclosure of confidential and private

information about Hyatt in direct contradiction to the FTB's repeated representations of

confidentiality.

4. The FTB conducted an uncontrolled investigation, surveillance, and audit
that invaded Hyatt's privacy and destroyed Hyatt's licensing business.

In 1993, two years after Hyatt moved to Nevada, an FTB employee read a news article

about Hyatt.32 Based upon nothing more, the FTB then commenced its efforts to secure

substantial sums from Hyatt even though Hyatt had long since become a Nevada resident.

For seven years, the FTB has investigated, surveilled, and audited Hyatt and publicly

disclosed his confidential infonnation, including the location of his secret technology. The

FTB investigated, questioned, demanded documents from, or surveilled Hyatt, hiscar, horne,

business associates, doctors, rabbis, lawyers, accountants, partners, friends, enemies, ex-wife,

felon-brother, Las Vegas neighbors, former California neighbors, Las Vegas landlords, dating

service, professional organizations, banks, mutual fimds, postman, and even his trash man.33

FTB audit-investigators brashly went to Hyatt's front porch to snoop at mail on the doorstep

and recorded the timing, description, and quantity of his trash.34

This relentless assault on Hyatt's right to be left alone interfered with his contacts with
20 Nevada public officials.35

21

22
23

24
25

26
27

28

Assigning the work to an inexperienced auditor who was handling her first residency

31 Hyatt Affid., ~ 87.

31 Shayer depo., pp. 67-68. (See exhibits to Hyatt's Opposition to the FfB's Motion for Sununary Judgment,
attached as Exhibit 11, to Vol. VII, of the accompanying Appendix of Exhibits fIled with the Supreme Court).

33 Cox Nll1T8tiveReport at H00042-00049 and 00054-00060.

34 Cox Progress Report H 00404 - 00406; Cox depo., Vol. IV, pp. 1077; C. Les depo., Vol. II, pp. 268-69,
40. (See exlubits to Hyatt's Appendix of Exhibits re Opposition to the FTB's Motion for Summary Judgment, attached
as Exhibit ii, to Vol. VII, of the accompanying Appendix of Exhibits filed with the Supreme Court).

35 Hyatt Affld., ~ 32-33, i24.
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case,36the FTB concluded that Hyatt owed California a great deal of money. The invasion of

privacy the FTB practiced in the course of its relentless pursuit of Hyatt included fraudulent

promises and representations that it would keep Hyatt's secret information strictly

confidentia1.37The FTB acknowledged that Hyatt had a significant concern regarding the

protection of his privacy.38 This is discussed in much greater detail below.

The greatest damage Hyatt suffered as a result of the FTB's breaches of confidentiality

is the destruction of his patent licensing business. As part of its investigation, the FfB

demanded from Hyatt and agreed to keep confidential copies of Hyatt's confidential

agreements with his Japanese patent licensees, Hitachi and Matsushita.39 Hyatt had promised

his Japanese licensees these agreements would be strictly confidential. The licensing

agreements with the Japanese licensees contained a confidentiality clause.4o

The FTB, nonetheless, violated its obligation to keep the information confidential. The

FIB communicated with the Japanese licensees making clear that Hyatt was under

investigation by the FTB.41 From the date of the FTB confidentiality breaches, Hyatt has

obtained no new licensees. His royalty income from new licensees has since dropped to zero.42

5. The massive invasion of Hyatt's privacy was unnecessary and the FTB
"investigation" was an outrageous sham.

The FIB conducted a biased investigation in which the lead auditor destroyed key

evidence that supported Hyatt (e.g., her contemporaneous handwritten notes and computer

36 Cox depo., Vol. IV p. 1125. (See exhibits to Hyatt's Appendix of Exhibits re Opposition to the FIB s
Motion for Swmnary Judgment, attached as Exhibit 11, to Vol. VII, of the accompanying Appendix of Exhibits filed
with the Supreme Court).

J7 Cowan Affid.,'~ 8-26. (See Exhibit 15, to Vol. VilI, of the accompanying Appendhc of Exhibits filed
with the Supreme Court. Cowan's affidavit was filed in the disti:ict court in opposition to the FTB's Summary
Judgment motion.)

38 Cowan Affid., 'lI'lI 8-26.

39 Cowan Affid., ~ 8-26.

40 Cowan Affid., mr 8-26.
41 FIB 02143 and 02147. (See exhibits to Hyatt's Opposition to the FIB's Motion for Swmnary Judgment,

attached as Exhibit II, to VoL VII, of the accompanying Appendix of Exhibits filed with the Supreme Court.)

42 Hyatt Affid., mr 136, 162.
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46 Jovanovich depo., Vol. 1 pp. 230-33. (See exhibits to Hyatt's Opposition to the FTB's Motion for
Summary Judgment, attached as Exhibit 11, to Vol. VII, of the accompanying Appendix of Exhibits filed with the
Supreme Court.)
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records of bank account analysis) and relied heavily on three "affidavits" that do not remotely

qualify as affidavits.43 Even more outrageous is that the FTB disregarded, refused to

investigate, and "buried" the facts favorable to Hyatt which it uncovered during its invasive

audit. The FTB simply ignored:

• the current neighbors in Nevada who supported Hyatt's Nevada residency claim;
• the former neighbors in California who told of Hyatt's move to Nevada;
• the friends and business associates who told of Hyatt's move to Nevada;
• his adult son who witnessed Hyatt's move to Nevada;
• his Nevada rent, utilities, telephones, and insurance payments;
• his Nevada voter registration and driver's license;
• his Nevada home purchase offers and escrow papers; and
• his Nevada religious, professional, and social affiliations.44

The FTB only credited adversaries of Hyatt who have vengeful motives, such as his ex-

wife and his estranged brother.45 Even then, the FTB auditor misrepresented that she had

"affidavits" from them when she did not have any such affidavits.

Part ofthe outrageous conduct of the FTB came from the FTB's lawyers. One of those

lawyers, Anna Jovanovich, pointedly stated that high profile or wealthy taxpayers such as Hyatt

typically settle the proceedings before litigation. Because they do not want to risk the public

disclosure of their personal financial information being made public. She confirmed this in her

own handwritten notes.46 Hyatt clearly understood the unmistakable threat that any challenge

to the FTB's demands would result in the dissemination of Hyatt's personal and financial

infonnation at subsequent administrative and court proceedings47 and who knows where else.

6. Summary of Hyatt's tort claims against the FTB.

Hyatt's tort claims pending in the trial court consist of claims for invasion of privacy,

abuse of process, fraud, negligent misrepresentation, and outrage.

43 Cox depo., Vol. II, pp. 341-42.

44 Cox depo., Vol. 1., pp. 168.69, Vol. VI, pp. 1618·1619; Hyatt Affid., '1[53.

45 Hyatt Affid., '1['1[14, 140-141, 148, 175.

47 Hyatt Affid., 11'1113, 73.
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The various invasion of privacy claims asserted by Hyatt include a claim for violation of

informational privacy based on the FTB's public dissemination of Hyatt's private and

confidential information provided to the FTB in the context of the FTB audits with the clear

understanding that the information was to be kept strictly confidential, as well as the more

traditional claims for invasion of privacy such as intrusion upon seclusion, public disclosure of

private facts, and false light. While alleged in various forms, Hyatt's invasion of privacy

claims are all based on the FTB's mishandling and illegal and improper disclosures of Hyatt's

private and confidential information. The legal and factual basis for the invasion of privacy

claims are set forth in detail in Hyatt's opposition to the FTB's ill-fated motion for summary

judgment.48

Hyatt's fraud and negligent misrepresentation claims are based on both the FTB' s

written and verbal, but, promises to keep Hyatt's private information confidential and the

FTB's written, but false, promises to conduct a fair and unbiased audit of Hyatt. In reality, the

FTB made its false promises in order to induce Hyatt's cooperation and production of

voluminous documents so that it could develop a colorable claim against him. Salivating over

the prospects afforcing Hyatt into a multi-million dollar settlement based upon a sham "audit"

that trumped-up a multi-million dollar tax and penalty assessment, the FTB fraudulently

ignored or distorted all of Hyatt's compelling proof of Nevada residency and fraudulently .

imposed a massive fraud penalty on Hyatt in an effort to bring him tolUs knees and a resulting

settlement. All of this was done despite the fact that Hyatt was and is a demonstrably long-term

resident of Nevada whose presence in the state is an added distinction of the type that Nevada

has sought to entice to the Silver State in order to diversify its industrial base. But, the FTB is

still trying to extort money from a bona fide Nevada resident from whom no money is owed to

the State of California. The FTB therefore continues its course of harassment in an effort to

compel Hyatt to agree to measures for avoiding a costly dispute. The legal and factual basis for

these conclusions are set forth both in Hyatt's opposition to the FTB's motion for summary

48 Hyatt's opposition papers to the FrB's Motion for Summary Judgment are attached as Exhibits 11 through
15, to Vals. VII and VIII, to the accompanying Appendix af Exhibits filed with the Supreme Court.
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1

2

3

judgment as well as the Hyatt Appendix re Crime-Fraud filed in conjunction with Hyatt's

briefing on the discovery motion at issue in this writ petition.49

The FrB's abuse of process and outrage claims are also based on misconduct by the

4 FrB during the course ofthe audits. The legal and factual basis of these claims are also set

5

6

7

8

9

10

forth in Hyatt's opposition to the FTB's motion for summary judgment.

7., A whistle-blower has come forward during discovery and revealed FTB
abuses and misconduct directed at Hyatt and apparently against other
Nevada residents.

Discovery has also uncovered a "whistle-blower," former FTB residency auditor

Candace Les, who worked eight years for the FTB.so She became, for a while, a close friend of

Sheila COX.51

11 In 1997 Les broke her friendship with Cox because, among other reasons, Cox was a

12 racist. 52 Les testified that Cox would refer to Asian people, including Grace Jeng [Hyatt's

Asian assistant], as "goOks."S3 Les was also upset that Cox referred to Hyatt by the antisemitic

tenn "Jew bastard".s4

In regard to confidentiality, despite the fact that Les had no role in the Hyatt audit and

no need to know, Cox talked with Les about the Hyatt audit by name.55 During their friendship,

Cox disclosed to Les the details of the work she was doing on the Hyatt audit even though Les

49 Hyatt's Appendix re Crime-Fraud is attached as Exhibit 4, to Vol. II, of the accompanying Appendix of
Exhibits filed with the Supreme Court.

51 Ed.

52 [d. at 10.

S3 Id.

54 Jd.

21 so C. Les depo., p. 6. (See Exhibit 16, to Vol. IX, of the accompanying Appendix of Exlubits filed with the
Supreme Court. Additionally, some of the most import testimony from Ms. Les is summarized in the Affidavit of

22 Thomas K. Bourke, pp. 54-74, filed as part of Hyatt's opposition to the FTB's motion for summary judgment, see
Exhibit 13, to Vol. VIII, of the accompanying Appendix of Exhibits filed with the Supreme Court.)

23

24
25

26
27

28
55 Jd. at 7, 9.
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had no official role in the audit.56

Les testified that Cox was obsessed with the Hyatt case,57and that she witnessed Cox go

through Hyatt's mail and trash in Las Vegas.58 Les testified that "r believe the Gil Hyatt case

[sic] she was obsessed with. [., .] talk about incessantly, inability to let go even after it was

closed to the point where she created a real fiction in her head about it. ...•• 59 Les heard Cox

say to her husband (another person with no need to know) that she was out to "get" Gil Hyatt,60

Cox told Les "I'm going to get that Jew bastard,,,61

Les directly contradicted Cox's deposition testimony and portions of Cox's summary-

judgment-motion affidavit. In essence Les has accused Cox of perjury.

More generally, Hyatt uncovered through Les startling and disturbing tactics engaged in

by the FTB. Les's "self-evaluation," submitted as part of her review while working at the FTB,

described targeting rich Nevada residents by sneaking into gated communities in Nevada for the

purpose of determining if any residents used to live in California and might therefore be a

candidate for an audit.62 Les testified in deposition to a "discovery project" involving

researching wealthy Nevada residents, a proj ect approved and so named by upper management

at the FTB, 63 Les also testified to having been informed of an FTB auditor disguising himself.
in order to obtain entry into a gated community, even though the FTB "officially" prohibited

such conduct. 64

56 Id. at 23.

S7 ld. at 63.

'8 ld. at 269, 273.

S9 ld. at 63.

60 ld. at 998.

61 ld. at 63,

62 Candance Les "self-evaluation" at CL 0301 L (See Exhibit 17, to Vol. IX, in the accompanying Appendix
of Exhibits filed with the Supreme Court.)

6J C. Les depo., pp. 329-30.

64 C. Les depo., pp. 337-38, 897-98.
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1 Hyatt desires to complete discovery, including that related to Les' already damning

2 testimony and documents.

3 8. Status of the tax "protest" in California.

;z
UJ
u-
ti..
UJ
E-ooi

o
- .• §
;z~om
(Zll:l

'"-Q.
<

4 On April 23, 1996, the FTB issued what it calls a proposed assessment against Hyatt for

5 the 1991 tax year stating he owed several million dollars in California state income taxes for

6 that year because it determined that Hyatt was a California resident for the entire 1991 tax year.

7 In addition, the FTB's proposed assessment charged Hyatt a "fraud" penalty of an additional

8 several million dollars for the 1991 tax year claiming his failure to pay taxes to California for

9 the period in late 1991 - after he had moved to Nevada - was fraudulent. As was his right

10 under California law, Hyatt filed a "protest" in June 1996 with the FTB challenging the

11 assessment and penalty.

12 In regard to the 1992 tax year, the FTB gave notice to Hyatt on April 1, 1996 that an

audit had been conunenced for that year. Intimately, the FTB issued a proposed assessment on

14 August 14, 1997 for the 1992 tax year against Hyatt for several million dollars in taxes and

fraud penalties asserting that Hyatt was still a California resident and therefore owed California

16 state income taxes for the period through April 3,. 1992, the date Hyatt closed escrow on his

17 Nevada home. In so concluding, the FTB distorted the fact that Hyatt had been leasing and

18 residing at an apartment in Nevada since October 1991. Hyatt timely filed a "protest" in

19 response to the FTB's 1992 proposed assessment.

20 Filing a protest for both the 1991 and 1992 tax year assessments initiated what is called

21 the "protest" stage under California law during which the FTB assigns a protest officer who

22 reviews the audits, the evidence gathered during the audits, and in theory considers the

23 taxpayer's arguments in response to the proposed assessment. The protest officer ultimately

24 conducts a hearing and then decides whether to approve or amend the proposed assessment.

25 Until recently, the FTB has failed to take any action in the pending protests. The

26 hearings for the respective protests were only recently set for this fall.

27 Only after the protest officer issues the final assessment - after the protest hearings -

28 can a taxpayer commence an administrative appeal with the California State Board of
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1

2

3

4

Equalization ("BOE"). In the BOB administrative appeal, a taxpayer has his first due process

rights in which an administrative hearing is conducted with the BOE sitting as a neutral

decision maker.

In short, Hyatt timely filed protests to the FTB's proposed assessments of taxes and

5 penalties.65 The FTB, however, delayed his protests for now almost four years. 66 Meanwhile,

6 interest compounds daily at almost $5,000 per day, and the total amount now sought by the

7 FTB from Hyatt exceeds $22 million.

8 Nonetheless, the protests now pending in California and any future proceedings relating

9 to the FTB's proposed assessments are not at issue in this case. This case in no way seeks to

10 prevent the FTB from processing the protests or from assessing or collecting or attempting to

".;

z
tl;.:l
~
~
tl;.:l

E-~
oo!;(

.i
;z~
oi1i
Cf)~a:
-""<:I:
C)
E-
;:)
:::r:

11

12

18

19

20

21

22
23

24

25

26
27

28

collect California state income taxes from Hyatt or any other individual.

B. Procedural history of the case.

1. Hyatt's initial complaint

Hyatt filed the complaint in the underlying case in the District Court of Clark County on

January 6, 1998, asserting a declaratory relief claim regarding his Nevada residency and a

variety oftort claims including various forms of invasion of privacy and outrage. The

complaint and a swnmons were served on the FTB.

2. The FTB's motion to quash, attempted removal to federal
court, and Hyatt's successful motion to remand back to
state court.

The FTB's initial response to Hyatt's complaint was to file a motion to quash service of

process on February 5, 1998, claiming lack of personal jurisdiction. Shortly thereafter, on

February 25, 1998, the FTB removed the case to the federal district court based on alleged

diversity of citizenship.

Hyatt then filed a motion to remand to state court on March 4, 1998. After extensive

6S Cowan Affid., ~~ 31 and 34.

66 Cowan Affid., ~~ 29.
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14 FTB then filed an answer on August 14, 1998 denying Hyatt's allegations and asserting

19
pleadings in February 1999 alleging that: (i) the district court lacked subject matter jurisdiction

20
on various grounds including sovereign immunity, comity, failure to exhaust administrative

4. The FTB's ill-fated motions for judgment on the pleadings and then
summary judgment.

After discovery proceeded for several months and Hyatt had begun receiving damaging

affinnative defenses.

admissions from FTB employees in depositions, the FTB filed a motion for judgment on the

briefing by both parties, the federal court granted Hyatt's motion to remand and ordered the

2 case returned to the district court of Clark County because ofthe I11h Amendment barrier to

3 federal jurisdiction.

4 The federal court therefore did not rule on the FTB's motion to quash. Instead, the case

5 was remanded to the Eighth Judicial District Court in and for the County of Clark, and the

6 motion to quash was set for hearing on July 27, 1998. Before the hearing, and after Hyatt had

7 filed a compelling opposition highlighting the FTB's abusive conduct directed at or occurring

8 in Nevada that resulted in injmy to a Nevada resident, the FTB withdrew the motion to quash

9 and submitted itself to the personal jurisdiction of the Nevada district court in relation to the

10 causes of action set forth in Hyatt's complaint.

11 3. Hyatt's amended complaint and the FTB's answer.

12 On June 11, 1998, Hyatt filed an amended complaint that added some detail to his

allegations and added claims for abuse of process, fraud, and negligent misrepresentation. The

18

z
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f-~
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cn~_a.

<:r:
u
E-
::>
::c

21
remedies and various other related theories and (ii) Hyatt failed to allege facts sufficient to

22 support the claims alleged in his amended complaint.
23

The district court denied the FTB's motion in regard to the tort claims alleged by Hyatt,

28
67 440 U.S. 410 (1979).

68 99 Nev. 93, 658 P.2d 422, cert. dismissed, 464 U.S. 806 (1983).
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1 in regard to Hyatt's declaratory relief claim on the grounds that the claim had invoked

2 California law, and the court would cede to California the right to decide the issue of Hyatt's

3 -change of residency from California to Nevada under California law as it related to the already

4 pending California tax protest.

S In January, 2000, approximately a year after it filed its motion for judgment on the

6 pleadings, the FTB filed a motion for summary judgment again arguing that the district court

7 lacked subject matter jurisdiction and asserting the same grounds rejected by the district court a

8 year earlier.

9 Hyatt argued, and the district court agreed that, similar to the FTB' s past attempts to

10 have the underlying case dismissed, the FTB was asserting an unfettered right to engage in

Z 11 whatever conduct it wanted to collect taxes, including the disregard for Nevada's sovereignty
~

and the right to tortuously and injuriously impose itself on a bona fide Nevada resident. Int.L. 12
~
tJ.l

WI'- 13 denying the FTB's motion for summary judgment, the district court rejected the FTB'sE-~ :::>,..
l<:z'"

CZl!;C ~~g;lll 14 purported right to carte blanche in the name of its taxing power as directly contrary to both U.S.0: ~Q;;q:<l:0
ll. t;:13~~-.3

Supreme Court (Nevadav. Hall) and Nevada Supreme Court (Mianecld) precedent.u 15
;Z~

cn:z~w(Uii> :z:z:::>(/) -
The five arguments asserted by the FTB in its summary judgment motion regardingo~ 0:all- en

16ocnen<l:...
~~~~{;')~-"- :S-cn subject matter jurisdiction (Full Faith and Credit, Comity) plus the FTB's claim of privilege in-< 17:c !:S

u
regard to its tortious conduct were all rejected by the district court just as they had been-rejectedf- 18

~
previously in regard to the FTB' s motion for judgment on the pleadings. Hyatt extensively::r:: 19

20 briefed these issues in opposing the FTB's motion.69 The following is a summary of the issues

21 raised by the FTB and rejected by the district court:

22 Full Faith and Credit: The FTB's argument concerning Full Faith and Credit was

23 directly addressed and disposed of by Mianecki and Nevada v. Hall. Nevada's strong self

24 interest requires that it take jurisdiction of this case.

25 The FTB' s attempt to squeeze within an asserted exception to Nevada v. Hall is based

26 upon a false and very much disputed premise that the unde~lying case somehow interferes with

27

28
69 See pages49-66 toHyattOppositiontotheF1B'sMotionforSUlIUl1lII)' Judgment,attachedasExhibit1I.

toVol.VII, in theaccompanyingAppendixofExhibitsfiledwiththe SupremeCourt.
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1 the FTB's taxing powers in California. The underlying case in no way impedes the FIB's tax

2 collection effort where FTB personnel swore under oath at the outset of the case that it would

3 not interfere with the protest. The FTB never complained during the protest that the case

4 interferes with the protest and the FTB admitted that it renewed its efforts to process the protest

5 after the district court dismissed the declaratory relief claim last year. Finally, according to the

6 FTB protest officer there is an "ethical wall" around her so that she will not be influenced or in

7 any way impeded by this Nevada litigation. 70

Comity: The FTB argued that the district court should as a matter of comity decline to

hear this case. TIlls argument has been raised in virtually every motion the FTB has filed, both

in federal and state court, and rejected on each occasion. Comity as an issue was definitively

addressed in both Mianecki and Nevada v. Hall. It was California's refusal to give comity to

Nevada that resulted in the holding in Nevada v. Hall, which in turn fonned part of the basis for

the Nevada Supreme Court's holding in Mianecki. California cannot expect comity if it does

not give comity. Moreover, Mianecki accorded primacy to Nevada's obligation to protect the

rights of its citizens.71

Choice 0/ law: The FTB argued that under constitutional choice of law provisions the

district court should recognize California's own governmental immunity laws. This argument

was also disposed of by the holdings in Mianecki and Nevada v. Hall as the argument is based

on the faulty premise that Nevada has no self interest in this case. Mianecki and Nevada v. Hall

hold to the contrary, as do other Nevada and Supreme Court precedents. Nevada has a very

strong self interest in this case in protecting a bona fide resident, Hyatt, from tortious conduct

22 directed at him from an agency of another state.

23 Recent U.S. Supreme Court cases: The FTB argued that based on five sovereign

24 immunity cases recently decided by the United States Supreme Court the underlying case

25 should be dismissed. These cases, however, addressed a state's sovereign immunity relative to

26
27

28

70 See pages 50-52 to Hyatt Opposition to the FTB's Motion for Summary Judgment, attached as Exhib t
11, to Vol. VII, in the accompanying Appendix of Exhibits filed with the Supreme Court.

71 See pages 52-56 to Hyatt Opposition to the FTB's Motion for Summary Judgment, attached as Exhibit
11, to Vol. VII, in the accompanying Appendix of Exhibits filed with the Supreme Court.
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1 thefederal government. None of them held, implied, hinted, or even questioned the holding in

2 Nevada v. Hall that recognized that the courts of a forum state need not accord sovereign

3 inununity to a sister state for its tortious conduct injuring a resident of the forum state. In fact,

4 one of the recent sovereign immunity cases cited by the FIB reaffirmed and emphasized the

5 vitality of Nevada v. Hal/,n

6 Exhaustion of AdministrativeRemedies: The FTB argued that Hyatt should have

7 exhausted administrative remedies pursuant to Nevada law. Nevada law applies to Nevada

8 government agencies, not California government agencies. Moreover, there is no administrative

9 remedy for the torts committed by the FTB against Hyatt.73

10 Privilege: Just as the FIB does not have immunity for torts committed against a Nevada

19 Anna Jovanovich for deposition testimony or her current address. The discovery

18 residency audit files of Hyatt and Hyatt's motion for an order compelling production of witness

I 1 resident, the district court found that the FTB is not privileged to engage in tortious conduct as

12 part of its tax collection efforts against a Nevada resident.74

The district court's rulings were preceded by the discovery commissioner's
extensive review and consideration of the documents at issue and the asserted
privileges, and then a detailed recommendation.

The discovery commissioner held hearings on April 20, 1999 and May 5, 1999 in regard

14 V.

;z
~
t.t.
t.t.

u.l w •... 13
E-z :>~

o >~z1i1r.r.l ~ ;>.~~_
1f 5lLO(<(

.,. 0 ~t@i:i~
" (f.)W<W 15
:;;I ~~iz

;Z ~ z:>(f.)eti
o~ 15~liiC3 16
r:J'.l ~ ~~~~i « ~i~17 to Hyatt's motion to compel re missing, redacted, and sanitized documents from FIB's
U
E-
::J
:I:

20 commissioner's Report and Recommendation for each of the prior hearings was signed by the

21 discovery commissioner on or about April 30, 1999 and October 26, 1999, respectively.7s

22 At the May 5, 1999 hearing, after listening to the oral arguments of counsel, the

23

24
25

26
27
28

72 See pages 59-62 to Hyatt Opposition to the FTB's Motion for Summary Judgment, attached as Exhibit II,
to Yol. YII, in the accompanying Appendix of Exhibits f1ledwith the Supreme Court.

73 See pages 63-66 to Hyatt Opposition to the FTB's Motion for Summary Judgment, attached as Exhibit 11,
to Yol. VII, in the accompanying Appendix of Exhibits flIed with the Supreme Court.

74 See pages 66-68 to Hyatt Opposition to the F1B 's Motion for Summary Judgment, attached as Exhibit 11,
to Vol. VII, in the accompanying Appendix of Exhibits filed with the Supreme Court.

" See Exhibits 18 and 19, respectively, to Vol. IX, in the accompanying Appendix of Exhibits filed with the
Supreme Court.
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discovery commissioner ordered post-hearing briefing in regard to certain documents the

discovery commissioner had reviewed in-camera.76 In addition, the district court ordered that

the FTB provide a privilege log to Hyatt by May 21, 1999, of all Hyatt-specific documents to

which the FTB was objecting and refusing to produce to Hyatt based on privilege. The

discovery commissioner also ordered that the parties' respective post-hearing briefs address any

new documents included on the FTB's privilege log to be produced May 26, 1999 and not

previously addressed by the parties or the discovery commissioner.

On May 26, 1999, theFTB submitted a "First Supplemental" privilege log listing 29

Hyatt-specific documents to which it was objecting and refusing to produce based on asserted

privileges. Hyatt submitted a post-hearing memorandum of points and authorities and

additional supporting papers on June 1, 1999, addressing the issues raised by the discovery

commissioner during the May 5, 1999 hearing as well as the new documents listed on the

FTB's May 26, 1999 "First Supplemental" privilege log. In response, the FTB submitted its

post-hearing memorandum of points and authorities and additional supporting papers on June

26, 1999. Hyatt then submitted a Post-Hearing Reply and supporting papers on July 19, 1999."

In total, the number of pages in the briefs submitted by the parties, including the original

briefing for the April 20, 1999 hearing and the May 5, 1999 hearing, and the post-hearing briefs,

totaled in excess 0£200 pages, and the number pages of exhibits submitted with these filings

exceeded 1,000 pages. After several months of reading and evaluating the substantial briefs and

exhibits submitted, the discovery commissioner held an additional hearing on November 9,

1999 during which he made his findings and recommendations that were adopted by the district

22 court and are the subject of this writ petition.

23 Despite the extensive briefing below, which fully sets forth Hyatt's position, the FTB

24 submitted none of Hyatt's briefs to this Court with its writ petition. Given that the discovery

25

26
27

28

76 The specific documents are identified in the discovery commissioner's Report and Recommendation of
October 26, 1999, ~ 8. (See Exhibit 19, to Vol. IX, of the accompanying Appendix of Exb.1bitsfiled with the Supreme
Court.)

77 Hyatt's motion papers, as well as post-hearing briefs and exhibits, submitted in regard to the motion to
compel are attached as Exhibits Ithrough 8, to Vols. I through V, of the accompanying Appendix of Exhibits filed
with Supreme Court.
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17 Hyatt audit and who reviewed the work of Sheila Cox, the FTB auditor and perpetrator of much

16 documents (i) "notes" on the Hyatt audits by Carol Ford who acted as the "reviewer" on the

18 of the wrongful conduct alleged by Hyatt; and (ii) a Hyatt "sourcing" memo prepared by an
19 FTB employee favorable to Hyatt and contrary to another "sourcing" memo that the FTB did

The deliberative-process privilege is not applicable, and statements to the contrary
by the FfB are false and misleading.

The FTB asserts the deliberative-process privilege in its writ petition for two sets of

12

14 VI.

1 commissioner and the district court had the benefit of reviewing and considering Hyatt's

2 substantial briefing and all exhibits submitted by Hyatt, the FTB's failure to provide this Court

3 with any of Hyatt's briefs or exhibits is in direct violation of Nevada Rule of Appellate

4 Procedure 21(a) that requires that "[t]he petition shall contain ... copies of any order or opinion

5 or parts of the record which may be essential to an understanding of the matters set forth in the

6 petition." The FTB's conduct in this respect was deceptive and sanctionable. Submission of

7 Hyatt's briefs would have allowed the Court to dispose of this writ petition without any

8 additional briefing or the expenditure of the Court's and the parties' time and resources.

9 Before entry of the protective order by the district court, the matter was extensively

10 briefed by the parties and exhaustively reviewed and considered by the discovery

11 commissioner.7s;z
OJ
~
U.
OJ
f-
CZli

2
- .• :5

<.>
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20 produce.
21 Moreover, the FTB has been asserting the deliberative-process privilege throughout this
22 litigation to stymie Hyatt's discovery efforts by instructing certain key witnesses, e.g. Carol

23 Ford, not to answer questions during depositions which go to the heart of Hyatt's tort c1aims.79

24

25

26
27

28

78 Hyatt's opposition papers filed in regard to the protective order motion are attached Exhibits 8 and 9, to
Vol. VI, in the accompanying Appendix of Exlubits filed with the Supreme Court.

79 Excerpts from the Ford, Embry, and Bauche deposition transcripts where they were instructed not
answer due to the deliberative-process privilege were attached to the Appendix of Exhibits in Support of Hyatt's Post-
Hearing Memorandum, see Exlnbit 5 , to Vol. II, in the accompanying Appendix of Exhibits filed in the Supreme
Court.
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8~ A copy of the videotape was submitted to the district court attached as Exhibit 4 to the Supplement I
Appendix of Exhibits in Support Hyatt's Post-Hearing Reply Memorandum, and that appendix is attached as Exhibit.
S, to Vol. V, of the accompanying Appendix of Exhibits flied in the Supreme Court. The discovery commissioner
reviewed and relied on the videotape, the excepts of which were approximately 15 minutes long.

84 Id. at 261, lines 18-22.

83 Id. at 261, line 23 to page 262, line 3.

HZ Id. at26l, lines 13-17.

81 !d. at 202, lines 4- IO.

80 McKenney depo., p. 202, lines 11-13. (Attached to the Appendix of Exhibits in Support of Hyatt Post-
Hearing Memorandum, see Exhibit 5 , to Vol. II, in the accompanying Appendix of Exhibits filed in the Supreme
Court)

• "Were you aware, in the records you saw, did you see any evidence of invasion
of privacy of Mr. Hyatt?,,82

• "Did you see any evidence of a deliberate attempt to make a demand for
information to Nevada residents look like an official California subpoena."s3

• In the records you saw, did you see any evidence of a deliberate fraud on Mr.
Hyatt?"84

• ''Did Sheila Cox tell you that she was deliberately exaggerating the strength of
her evidence so that the Franchise Tax Board could assess large amounts of
taxes and penalties against Mr. Hyatt?,,81

Hyatt compiled a video "highlight reel" for the discovery commissioner ofsome ofthe

FTB's outlandish and abusive assertions of the deliberative-process privilege.as This includes

excerpts from the deposition ofCaral Ford regarding her "reviewer's notes" which are at issue

in this motion and the deposition of Jeff McKenney who was instructed not to answer the above

1 The FTB has successfully shut down the discovery process with its constant and

2 indiscriminate objections and instructions to witnesses not to answer based upon its now

3 epidemic assertion of the "deliberative-process" privilege. In response to any deposition

4 question for which the FIB expects a damaging answer, the FIB's attorneys object based upon

5 the deliberative-process privilege. The height of absurdity was reached when the FTB

6 instructed a witness not to answer based on the deliberative-process privilege when asked the

7 following questions:

• "Did Sheila Cox tell you she had deliberately written the narrative in a one-
sided way?"SO8

9

10

z 11
~
'- 12
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UJ w •...13E-~ ::> •.•
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86 1119/99 Hearing transcript, p. 52, Ins. 3-25 (See Exhibit 4 to the FTB's Writ Petition).

87 Id" p. 53, Ins. 1·4 (emphasis added).

A. Origin and general application of the privilege in "policy-level decisioDs/'

The deliberative-process privilege essentially protects a governmental agency's "pre-

decisional, deliberative-process" regarding policy level decisions which are quasi-legislative or

quasi-judicial in nature where such govenunental decisions are being subjected to direct judicial

review. In short, if a lawsuit is directly challenging an agency decision or policy, the only

relevant issue is whether the agency made the right decision - the manner or process used to

come to such decision is not relevant in that litigation.

The deliberative-process privilege was derived from the executive privilege,90the

pUIpose of which is to give the chief executive "the freedom 'to think out loud,' which enables

90 The cases also use the teIDlmental process privilege. The tenns are used almost interchangeably. In RLl
Ins. Co. Group v. Superiol' Court, 51 Cal. App. 4th 415,59 Gal. Rptr. 2d 111 (1996), the court discusses and explains
such terms. For the pll1poses of this motion, there is no substantive difference.

89 See, e.g., the FTB's Supplemental Request to Hyatt's Fourth Request for Production of Document,
attached to Supplemental Appendix of Exhibits in Support Hyatt's Post-Hearing Reply Memorandum, and that
appendix is attached as Exhibit 8, to Vol. V, of the accompanying Appendix of Exlubits filed with the Supreme Court.

88 See Exhibit 6 to Supplemental Appendix of Exhibits in Support Hyatt's Post-Hearing Reply Memorandum,
and that appendix is attached as Exhibit 8, to Vo1.5, of Hyatt's accompanying Appendix of Exhibits filed with the
Supreme Court.

1 quoted questions. The discovery commissioner reviewed and relied on the videotape.86 He

2 concluded that "the deliberative-process privilege has been completely distorted as a result of

3 any realization of what it was, particularly in a case where the process of the audit is itself at

4 issue in the case.•.87

The FTB's assertion of such privilege grew more brazen and almost indiscriminate as

discovery proceeded.88 Based on the deliberative-process privilege, the FTB has refused to

produce almost all of the responsive documents to Hyatt's most recent document requests.89

Because of the significance of this issue, Hyatt will first provide a brief overview of the

deliberative-process privilege and then a detailed discussion regarding its inapplicability to the

specific circumstances in which the privilege has been asserted by the FTB.

5
6

7
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1 him to test ideas and debate policy and personalities uninhibited by the danger that his tentative

2 but rejected thoughts will become subjects of public discussion."!'!

3 The purpose of the deliberative-process privilege is similar to the executive privilege.

4 "There are essentially three policy bases for this privilege. First, it protects creative debate and

5 candid consideration of alternatives within an agency and, thereby, improves the quality of

6 agency policy decisions. Second, it protects the public from confusion that would result from

7 premature exposure to discussions occurring before the policies affecting it had actually been

8 settled upon. Third, it protects the integrity of the decision-making process itself by confinning

9 that 'officials should be judged by what they decided[,] not for matters they considered before

10 making up their minds. ",92

The FTB cited primarily to federal law in its discussion of the deliberative-process

privilege. The privilege has been codified in federal statutes. Courts have interpreted

"Exception 5" to the Federal Freedom ofInfonnation Act ("FOIA") to protect materials which

would be protected under the deliberative-process privilege.93

Nevada does not have a statutory provision relating to the deliberative-process privilege,

but executive privilege is recognized in Nevada. Stinnett v. The"State ofNevada94 applied the

executive privilege in reversing the conviction of a defendant after finding that the defendant

had a right to obtain and review documents which the State did not want to disclose. The

Nevada Supreme Court, relying upon United States Supreme Court precedent, applied a

balancing test weighing assertion of executive privilege against a demonstrated need for

21 evidence in a pending trial.9S

22 In California, the California Supreme Court has interpreted Section 6255 of the

23
91 Times Mirror Co. v. Superior Court, 53 Cal. 3d 1325, 1341,283 Cal. Rptr. 893 (1991) (quoting Co ,

24 Executive Privilege, 122 U. Pa. L. Rev. 1383, 1410 (1974) (emphasis added».

25

26
27

28

92 Jordan v. United States Dept. of Justice, 591 F.2d 753, 773 (D.C. Cir. 1978) (emphasis added).

93 EPA v. Mink, 410 U.S. 73,85-90 (1973); Coastal States Gas Corp. v. Dep'tofEnergy, 617 F.2d 854, 862
(D.C. Cir. 1980); 5 U.S.C. § 552(b)(5).

94 106 Nev. 192,789 P. 2d 579 (1990).

95 [d.
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97 In re California Public Utilities Com 'n, 892 F.2d 778,782 (9th Gir. 1989) ("California courts have never
applied the 'deliberative-process' privilege to discovery requests in private litigation unrelated to review of agency
action.").

96 Times Mirror Co. v. Superior Court, 53 Cal.3d 1325, 1347,283 Cal. Rptr. 893 (1991); Rogers v. Superior
Court, 19 Car. App. 4th 469. 23 Cat. Rptr. 2d412. 416-18 (1993).

100 RLlIns. Co. Group v. Superior Court, 5] Cal. App. 4th 415. 437-38, 59 Cal. Rptr. 2d Ill, 124-25 (1996)
(holding that such privilege is limited based on prior California Supreme Court precedent limiting the applicatiqn
pursuant to statute).

99 Ford Depo. excerpts. (See Exlubit 5, to VoL II, and Exhibit 8, to Yol. 5, in the accompanying Appendix
of Exhibits fIled with the Supreme Court).

98 4/7/99 Hearing transcript, at 55:5-8 and 56:12-16. (See Exhibit 21. to Yol. IX, of the accompan ing
Appendix of Exhibits filed with the Supreme Court).

1 California Public Records Act to include a deliberative-process privilege.96 The privilege,

2 however, is limited to actions in which the agency decision is directly challenged and sought to
3 be overturned.97

4 The instant case is a tort action and seeks no relief relative to the tax proceedings in

5 California. Indeed, the Court's rulings on April 7, 1999 denying the FTB' s motion for

6 judgment on the pleadings in regard to the tort claims and denying the FTB' s motion for

7 summary judgment was based upon this being a tort case.98 The FTB also takes the position

8 that this is a tort case and has so stated in objections during deposition.99

9 Additionally, the privilege cannot be expanded by the California courts. Rather, it is

10 narrowly construed and limited by statute.

[W]e are not at liberty to expand the scope of the common law privilege and to
apply it in these proceedings to bar discovery would require an expansion ....
[E]videntiary privileges spring exclusively from our EVIdence Code. . .. The
Evidence Code does not refer to either the mental process or deliberative-processprivileges. 100

As set forth in detail below, here the "decision" on which the FTB relies to assert the

deliberative-process privilege was not a policy level, quasi-legislative, or quasi-judicial

decision, but rather a proposed assessment of an individual's tax liability based upon an agency

audit/investigation which, by law, is not even an administrative proceeding. 101

The FIB witnesses instructed not to answer, or still to be deposed, do not set FTB
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101 See discussion. infra at 28-33.
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10J See discussion, infra at 33-34.

102 Ford depo., Vol. II, page 307-08.

10' Dlia depo. excerpts. (See Exhibit 5, to Vol. II, and Exhibit 8, to Vol. V, in the accompanying Appendix
of Exhibits filed with the Supreme Court.) Transcript excerpts of hearing before the State Board ofPersolUlel, In the
Matter of the Appeal by Candace Les. (See Exhibit 27, Vol. III, in the accompanying Appendix of Exhibits filed with

106 Cox Narrative Reports.

10' See discussion, infra at 39-41.

104 See discussion, infra at 41-43.

1 policy. Tax policy is set by elected officials - the Board members - not by the staff, and

2 certainly not by auditors. 102 Further, the one California statute upon which the FTB relies in

3 support ofthe deliberative-process privilege is explicitly superceded by the California

4 Information Practices Act of 1977 which gives an individual the right to access his/her own

5 records. 103

Additionally, the deliberative-process privilege has no application where, as here: (i) the

government agency seeking to withhold the information is being accused of wrongdoing in the

subject litigation; (ii) the governmental policy is not being directly reviewed or challenged in

the subject litigation which raises no challenge to FIB regulations; and (iii) the privilege was

not invoked by the head of the government agency after personal consideration. 104

Finally, the deliberative-process privilege is waived, similar to other privileges, where

the mental or deliberative-process has been revealed in sufficient detail. The government

agency cannot "pick and choose" what it will and will not reveal about its process. As

discussed in more detail below,105the FTB was required, and did reveal "how and why" it

reached. its assessment. In that regard, the FTB prepared and produced to Hyatt a 65 page

Narrative Report for the 1991 audit and a 34 page Narrative Report for the 1992 audit. The very

purpose of such Narrative Reports is to explain the FTB's "decision."lo6 The FTB has also

explained its assessments to Hyatt by allowing some witnesses to testify regarding the FTB's

proc~ss. For example, Steve lllia, the head of the FTB's residency audit program, testified in

deposition in this matter, and in an unrelated proceeding involving Candace Les, on the

extensive details of the FTB audit process of the Hyatt audits.107 The FTB thus has waived the

6
7
8

9

10
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deliberative-process privilege - to the extent it applies at all.

2

3

4

B. The deliberative-process privilege is not applicable to the FTB's audit of Hyatt
since its actions did not involve a policy-level decisions.

The deliberative-process privilege is applicable to documents generated or gathered by

110 Cal. Civ. Code § 1798 et seq.

1011 Times Mirror, 53 Cal. 3d. at 1342 (quoting Jordan, supra, 591 F.2dat 774; Ryan v. Dept. of Justice, 617
F.2d 781,790 (D. C. Cir. 1980».

the Supreme Court.)

109 Rogers v. Superior Court, 19 Cat. App.4th 469,478,23 Cal. Rptr. 2d 412 (1993) (quoting EPA v. Mink,
410 U.S. 73, 89, 93 S.Ct. 827, 35 L.Ed.2d 119, 133 (1973).

III See, e.g., United States v. Morgan, 313 U.S. 409,422 (1941) (action directly challenging decision of the
Secretaxy of Agriculture regarding maximum rates charged for certain services); ISI Corp. v. United States, 503 F.2d
558, 559 (9th Cir. 1974) (action by taxpayer directly appealing juxy verdict denying refund of taxes); Green v. Internal
RfJVenueService, 556 F. Supp. 79, 84-85 (N.D. Ind. 1982), aff'd, 734 F.2d 18 (7th Cir. 1984) (action by tax protester
seeking correction of IRS records and emphasizing that ''policy making process of the Government are protected from
disclosure by the (b) (5) exemption" the Freedom of Infonnation Act); Bank of America v. U.S., 78-2 USTC (CCH
sec. 9493) (N.D. Cal. 1978); Furman v. Us., (83-2 USTC (CCH sec. 9739) (D.s.C. 1983).

112 In California, administrative proceedings are governed by and must be conducted in accordance with the
Administrative Procedure Act. CaL GOy't Code § 11400. This statute sets forth the procedure to be followed in
administrative "proceedings." It is intended to ensure due process to participants. !d.

5 an agency which relate "to the process by which policies are formulated" or are "inextricably

6 intertwined with 'policy-making processes' ."108 "The deliberative-process privilege is designed

7 to protect materials reflecting deliberative-process or policymaking processes, and not 'purely

8 factual, investigative matters. ",109 Nor is it designed to protect from disclosure of the tiles of an

9 individual.110

10 Indeed, the cases cited by the FTB regarding the deliberative-process privilege were

11 seekllg direct review of an agency quasi-legislative or quasi-judicial determination. 1II

12 The FTB's audit of Hyatt falls far short of a policy level action amounting to a quasi-

13 legislative or quasi-judicial decision. Indeed, an FTB audit of a taxpayer does not even rise to

14 the level of an "administrative proceeding." The FTB successfully campaigned to have the

15 "protest" phase of its audits and investigations - the very phase at which Hyatt and the FTB

16 now find themselves in the California tax "protest" - exempted from the California

17 Administrative Procedures Actl12 on grounds that the "protest" phase is not an administrative

18

19

20
21

22
23
24

25

26

27
28
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1 proceeding for which the targeted taxpayer need have adjudicative rights. Ca!. Rev. & Tax.

2 Code § 19044.. Rather, the protest phase is merely investigative and informal:

3

4

5

[T]he general provisions of the Administrative Procedure Act do not
apply to an oral deficiency assessment pr.o.te.sthearing, which is
investigative and informal in nature. 1

13

The FTB's torts against Hyatt were commenced during the FTB's "audits" and continue ""

16 is Section 6254(a) of the California Government Code which reads:

[N]othing in this chapter [Chapter 3.5. Inspection of Public Records] shall
be construed to require disclosure of records that are any of the following:

(a) Preliminary drafts, notes, or interagency or intra-agency memoranda
that are not retained by the public agency in the ordinary course of business,
provided that the public interest in withholding those records clearly
outweigh the public interest in disclosure.

C. The California In(ormation Practices Act expressly supersedes California's
limited, statutory deliberative-process privilege.

The only California statute cited by the FTB regarding the deliberative-process privilege

6 through the present. The documents being withheld and the deposition questions being objected

7 to by the FTB on this ground all relate to conduct by the FTB either occurring in or directed

8 against Hyatt in Nevada during the period ofthe audits, which are now closed. But, the

9 deliberative-process privilege was not intended to and does not apply to the FTB's non·

10 adjudicative, informal audits and protests. By statute these are non.adjudicative proceedings

11 and in no way implicate any policy-level decisions. The relevant witnesses concede that they

12 were not making policy.

18

19

20
21 Yet, the subject documents and testimony are clearly different from the above listed items,

22 being part of an individual's audit by the FTB.

23 More importantly, and unstated in the FTB's writ petition, Section 1798.70 of the

24 California Civil Code expressly provides that the California Information Practices Act of

m California Law Revision Commission Connnents to Cal. Gov't Code § 11400 (emphasis added); see also
Cal. Gov't Code § 11415.50 ("an adjudicative proceeding is not required for informal fact finding or an informal
investigatory hearing, or a decision to initiate or not to initiate an investigation, prosecution. or other proceeding before
the agency, ... "). .

25

26
11-

27

28

-32·

AA00751
RA001381



1
2

3

4
5

6

7
8

9

10
;Z 11
t.tJ
c.t. 12
~
t.tJ w•...13
f-~ ::)-:.:=z-CI.l~ ~~~~ 14~ tc~l~..~... WW W 15
Z~ ~~ z

z::)w -Om a:alt;~ 160", 0u.

~~~~00°a:_ a.
5-w< 17:I: ~5

u
f- 18
::l
tt: 19

20
21
22
23
24

25

26
27
28

1977114 supersedes Section 6254 of the California Government code:

This chapter shall be construed to supersede any other provision of state
law, including Section 6254 or 6255 of the Government Code, which
authorizes any agency to withhold from an individual a record
containing personal information which is otherwise accessible under the
provisions of this chapter. lIS

The first of the FTB's three defective productions of its "audit" file was made to Hyatt

prior to this litigation pursuant to a request by Hyatt under the California Infonnation Practices

Act of 1977, the California version of the Federal Privacy Act. In other words, the FTB

accommodated a pre-litigation production to Hyatt, and the FTB did not and could not have

objected under Section 6254. Now, however, the FTB is refusing to produce part of its audit

file citing Section 6254. It cannot do this. Such documents are not protected by Section 6254

and should have been produced as part of the original Information Practices Act production.116

D. The deliberative-process privilege also does not apply because Hyatt has
alleged government misconduct.

1. The FTB cannot block discovery of its misconduct by claiming it was
"predecisional. "

Because Hyatt has brought suit based on misconduct on the part of the FTB, the FTB

cannot invoke. the deliberative-process privilege. "[T]he deliberative-process privilege

disappears altogether when there is any reason to believe government misconduct occurred. ,,117

Consequently, where documents sought may shed light on alleged government malfeasance, the

privilege is "routinely denied. ,,118 The "public's interest in honest, effective government"

demands that identifiable government misconduct not be shielded merely because it happens to

114 Cal. Civ. Code § 1798 et seq.

liS Cal. Civ. Code §1798.70 (emphasis added).

116 The FTB also cited Section 6254 and California case law as supporting its argument regarding the
attorney-client privilege. The FIB's attempted use of Section 6254 is as inapplicable to the attorney-client privilege
as it is to the deliberative-process privilege. See discussion, supra at 33-34.

117 In re Sealed Case.i21 F.3d 729, 746 (D.C. Cir. 1997); Ale;'Cander v. FBE. 186 F.RD. 170, 177 (D.D.C.
1999).

118 Sealed Case, 121 F.3d at 738; Texaco Puerto Rico. Inc. v. Dep't of Consumer Affairs, 60 F.3d 867,885
(1st Cir. 1995).
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be pre-decisional and deliberative-process. 1 19

2 In Alexander, plaintiffs brought suit against the FBI alleging that their privacy rights

3 were violated when the FBI improperly handed over to the White House hundreds of FBI files

4 of former political appointees from the Reagan and Bush Administrations.12o Based upon their

5 claim that the Government attempted to cover-up political motivations behind the release of this

6 information, the plaintiffs sought certain documents and testimony regarding the FBI's decision

7 to release the files to the White House. The FBI asserted the deliberative-process privilege and

8 withheld such documents. The court held that the deliberative-process privilege was

9 inapplicable. 121 The court reasoned that, based on plaintiffs' allegations of a political cover-up,

10 statements of "high government officials" calling the handling of plaintiffs' files "irresponsible

II and inappropriate," and evidence of the destruction of certain computer files, the plaintiffs had

12 sufficiently shown "any reason" to believe the infonnation sought may shed light on

13 government misconduct. 122

In this case at the district court level, the FTB cited additional authority consistent with

15 Alexander. The FTB cited United States v. Board of Education of the City of Chicago 123 for

16 another proposition, but the case is squarely on point here. The case involved a dispute between

17 the federal government and the Chicago School Board over enforcement of a consent decree.

18 The federal government sought to withhold documents based upon the deliberative-process

19 privilege. The court ultimately rejected the government's argument because the dispute

20 centered on whether the board had acted appropriately, not whether it had made the right

21 decision.

22
23

24
25
26
27
28

119 Sealed Case, 121 FJd at 738; Alexander, 186 F.R.D. at 177-178; see also Elson v. Bowell, 83 Nev. 515,
522,436 P.2d 12, 16 (1967) (analyzing an assertion of the executive privilege, the Supreme Court of Nevada held:
"Government cannot break the law to enforce the law ... and it follows that government should not be allowed to use
the claims of executive privilege and departmental regulations as a shield of immunity for the unlawful conduct of
its representatives.") (citations omitted).

120 Alexander, 186 F.R.D. at 170.

121 Id. at 177-178.

122 Id. at 177 (emphasis added).

123 610 F.Supp. 695 (N.D. Ill. 1985) -- cited on page 29 of the FTB Post-Hearing Opposition.
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Here, the decision making process is not "swept up into" the case, it is
the case. The issue here is the deliberative-process ... the Board alleges
that the United States has violated its commitment; the government has
conceded that its decision making process is relevant to this Court's
decision on whether the consent decree was violated .... 124

The court further explained that:

The nature of this unique case is that the "roads not taken" are as
relevant as those taken. The recommendations rejected and options
considered are exactly what the Court needs to consider to fulfill its
mandate of decidin~ whether the Secretary actually gave the Board "top
of the list priority." 5

Here, the FTB's conduct (i.e. its conduct in investigating, auditing, and surveilling

Hyatt) is at issue, where the deliberative-process does not apply. Hyatt does not here challenge

the assessment of taxes by the FTB, but instead challenges the conduct of the FTB's now seven-

year investigation, audit, and surveillance of Hyatt. The Ford notes apparently cast light on

Cox's conduct during the audit. The Ford notes are therefore discoverable in this case.

Similar to Alexander and United States v. Board of Education of the City of Chicago, the

core of this case is Hyatt's allegations of extensive misconduct by the FTB. Hyatt has

complained ofa litany of torts and improper activities on the part of the FIB, including the

FTB's false promises, fraudulent statements, fraudulent and oppressive actions, extortionist

threats, disclosure of highly confidential information, the issuance of facially misleading and

authoritative quasi-subpoenas to Nevada residents without authority, and the recent destruction

of computer files. These claims are not fanciful; they have survived every conceivable motion

by the FTB to avoid a Nevada trial on the merits, including motions to quash, for judgment on

the pleadings, and for summary judgment. The documents Hyatt seeks, records of the FIB's

activities during the relevant time period and deposition testimony having obvious relevance to

Hyatt's claims. The claims for which the discovery is sought relate to the FTB's misconduct.

The deliberative-process privilege invoked by the FIB therefore has no application and is being

used by the FIB as a means of sequestering highly relevant discovery.

124 [d. at 700.

125 [d. at 700 (emphasis added).
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1

2

2. The FTB's spoliation of evidence 3,lsoprohibits it from invoking the
deliberative-process privilege.

As in Alexander, there is evidence of destruction of computer files by the FTB. It is

17 single shred of her work on the protest remaining.13l

15
capacity as a lawyer consulting on this litigation to the California Attorney General. These were

16 the only records of the two-year Hyatt protest, which now totals about three years without a

Anna Jovanovich then testified in deposition on May 26, 1999, to the intentional

This is not a mere suspicion of destruction of computer files as in Alexander, this is a

14
destruction of all protest file materials (except for some telephone notes) in October 1998 in her

18

3
particularly ironic that the Ford documents that are the subject of this deliberative-process

4
privilege issue are the last remnants of computer files that Ford admits in deposition to have

5
destroyed at the direction ofFTB attorney Bob Dunn126 (she later changed her story about

6
Dunn's involvement in the destruction of the computer files after a lunch break with FTB

7 attorneys).127 The district court admonished the parties not to destroy documents in response to
8 Hyatt's motion for a protective order to prevent the FTB from any further destruction of
9 documents.128 This Ford-Dunn document destruction occurred in March 1999 129 after the
10

district court's admonition not to destroy documents. The discovery commissioner also
11

admonished the FTB not to destroy documents prior to the Ford-DUIUl computer file

12 destruction. 130

19 pattern of destruction of documents by FTB in-house attorneys. Hence, for this additional
20 reason, the deliberative-process privilege is not available to the FTB.
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130 IV21198 Hearing transcript, _. (Attached as Exhibit 5, to Vol. II, to the Appendix of Exhibits in Support
of Hyatt's Post-Hearing Memorandum, and that appendix is attached as Exhibit 5, to Vol. II, of the accompanying
Appendix of Exhibits filed with the Supreme Court.)

131 Jovanovich Depo, Vol. I, pp. 71-72, Vol. II, p. 241.

12? Ford depo., Vol. II, pp. 262-63.

126 Ford depo., Vol. 2, pp. 262-63.

127 Ford depo., Vol. 2, pp. 349-50.

121 3/3/99 Hearing transcript, at 32. (See Exlubit 20, to VoL IX, in the accompanying Appendix of Exhibits
filed with the Supreme Court.)
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1

2

3

E. The deliberative-process privilege does not apply because the present case is
not a judicial review of an administrative agency decision.

The deliberative-process privilege is also inapplicable because its use is limited solely to

4 situations where, unlike here, a court conducts direct judicial review of an administrative

5 decision.132 In cases outside the context of a challenge or review of an agency decision, sound

6 public policy demands that "an agency should not be permitted to invoke the mental process

7 privilege as a shield to pennit an agency to develop a body of 'secret, working law. ",/33

8 In RLI, the court distinguished between a court's review of an administrative agency's

9 ruling (to which the privilege ~ apply) and cases arising in other contexts (to which the

10 privilege did not apply):

Moreover, we believe there is good reason why the privilege has not
been applied in cases like the present ones. As applied in this state, the
[deliberative-process privilege] primarily rests upon the appropriate
function and scope of judicial review of an administrative decision.
The court's function is to review the decision, not the reasoning
underlying it; therefore, inquiry into the mental process of the decision-
maker is irrelevant, inefficient and thus prohibited. 135

In every instance in which this privilege has been applied or otherwise
relied upon in published authonty in this state (including but not limited
to the decisions cited by the Department), the privilege was used to
prevent inquiry into the mental process underlying an administrative
decision that was undergoing direct review hy a court. That plainly is
not the situation here and this distinction renders the doctrine
inapplicable. 134

The court further reasoned that this distinction was not simply academic, but was

11

12

16 supported by sound policy reasons:

18

19

20
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21 This is theoretically relevant because the FIB has continually urged this Court to believe

22 that its $22 million "proposed assessment" against Hyatt is not a decision but merely a

23 preliminary proposal for later decision. Of course, in either case it is not relevant to the instant

24

25

26
27

28

132 RLllns. Co. Group v. Superior Court, 51 Cal. App. 4th 415,437,59 Cal. Rptr. 2d III (1996); In re
California Public Utilities Commission, 892 F.2d 778,782 (9th Cir. 1989).

133 RLJ, 51 Cal. App. 4th at 438.

134 51 Cal. App. 4th at 437, emphasis in original.

I3S 51 Cal. App. 4th at 438.
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15
FTB's massive intrusion into Hyatt's life and its one-sided and biased selection from these

18 allowed volumes oftestimony regarding its audit and investigation of Hyatt.

17
Narrative Reports on Gil Hyatt and two official determinations. In this litigation, the FTB has

The Ford review notes criticizing the audit conducted by Cox.1.

F. By its conduct the FTB has waived any deliberative-process privilege.

The FTB has produced over 3,500 pages of audit workpapers showing day-by-day the

For some unknown reason, when Carol Ford was produced for deposition, the FTB

12

16
myriad of facts in deciding to tax and punish Hyatt The FTB has produced over 70 pages of

19

action because Hyatt is not contesting any assessment oftax, $22 million or otherwise, in this

2 Nevada tort case.

3 Like the plaintiffs in RLI, Hyatt does not ask the trial court to conduct judicial review of

4 any FTB decisions. Rather, Hyatt seeks redress for the tortious acts and misconduct committed

5 by the FTB during its six-year investigation, audit, and surveillance of Hyatt. Unlike the

6 judicial review cases to which the privilege has been applied, the reasoning behind the FTB's

7 misconduct in carrying out the audit in the present case is relevant and directly at issue. As

8 such, the FTB should not be allowed to cloak the highly deleterious auditing and protest

9 processes employed against Hyatt under the veil of the deliberative-process privilege. Because

10 this action is not a judicial challenge of an agency decision, the deliberative-process privilege

11 would be unavailable even if it existed.Z
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20
would not let Ford testify regarding her work on the Hyatt audit or produce the notes of her

21
work. 136 Yet, the FTB let Sheila Cox testify regarding her conversations and interactions with

22 Ford regarding the audit. 137 The FTB also let Steve Illia, who is in charge of the residency audit
23 group and who is Ford's boss, testify as to his conversations with Ford and other involvement

24 regarding the audit. 138 A dozen other witnesses have also so testified. Indeed, Narrative

25 11---------
26
27

28

136 Ford Depo. excerpts. (See Exhibit 5, to Vol. II, and Exhibit 8, to Vol. V, of the accompanying Appendix
of Exhibits filed with the Supreme Court).

137 Cox depo., VoLl, pp. 145-46.

IJB Illia depo., Vol. I, pp. 174-196.
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w,... 13
:.:::::l := Documents FTB 100288 and 100289-100929 consist of (a) a one page cover letter dateds:et:ffim

:S~:rco( 14
!;c:g ~ ~ August 24, 1995 and (b) an 11 page Memorandum on Sourcing of Royalty Payments dated Aug.
UlWo(w 15~!~:.21, 1995 by non-lawyer Monica Embry. The Embry memo is a direct response to a prior
OUlc.?~ 16
~ ~ ~~ memorandum dated May 10, 1995 by non-lawyer Allen Shigemitsu. The Shigemitsu memo:s....Ul~:s 17

~ was produced by the FTB to Hyatt in 1996. First, the Embry memo was listed on the FTB
18

supplemental privilege log, but asserted only the attorney-client privilege, not the deliberative-
19

process privilege.140 The FTB therefore has no right to assert the non-existent deliberative-

1 Reports prepared regarding the 1991 and 1992 tax year audits of Hyatt total 70 pages of detail of

2 the FTB's alleged "deliberative-process" regarding how the audit was conducted and why the

3 FIB came to its conclusion. 139

4 By allowing so many others to testify on the same subject matter, the FTB has waived

5 any right to assert the deliberative-process privilege in connection with the testimony and notes

6 of Carol Ford, Penny Bauche, Monica Embry, and others. The FTB cannot capriciously invoke

7 the privilege; and indeed the very capricious nature of the invocation of this privilege (as well as

8 the way it was invoked - at the last minute and without any notice otheLWise)indicates that the

9 use of the privilege is for the purpose of stalling the litigation process and concealing the

10 egregious behavior rather than the legitimate protection of the government's deliberative-

11 process.Z
t.r.l
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12 2. The undisclosed sourcing memos that determined the direction of the
Hyatt audit.

20
process privilege after-the-fact in regard to the Embry memo.

21
Moreover, Shigemitsu's memo argued that Hyatt could be taxed on his royalty payments

22
as California source income, as an alternative theory to the FTB's current theory of California

23
residency. Shigemitsu stated in his memo:

24

25

26
27

28

r believe that the royalties received by an inventor, who conceived and
perfected the patent on his invention while a resident of California, is taxable to
California as royalties paid on rights to use the patent, even if the inventor is no
longer a resident ofCalifomia ....

139 Cox Narrative Reports.

140 FTB Writ Petition, Exh. 2, at 3.
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13 waiver that could not have been inadvertent.

18 the second Shigemitsu memo.

17 respectfully requests that this Court affinn the district court's ruling ordering the production of

All privileges have also been waived in regard to the second Shigemitsu memo. For the

G. The deliberative-process privilege does Dot apply because it was not asserted
by the head of the FTB after personal consideration.

141 See Exhibit 12 to the Appendix of Exhibits In Support of Hyatt's Post.Hearing Memorandum, and that
appendix is attached as Exhibit 5, to Vol. II, in the accompanying Appendix ofExhibils ftled with the Supreme COUrt.

15 above reasons and for the additional reason that it was not listed in the privilege log. While it

16 was never identified by the FTB, Shigemitsu acknowledged its existence under oath. 145 Hyatt

1 Shigemitsu also produced his legal research which the FTB produced at his deposition, and it

2 was marked as a deposition exhibit without objection. 141

3 Shigemitsu, a recipient of the subsequently withheld Embry memo, testified that the

4 Embry memo was in direct response to his memo and asserted a contrary conclusion. 142

5 Shigemitsu also testified that he then wrote and distributed a reply memo dated June 6, 1996,143

6 but this second Shigemitsu memo has never been identified by the FTB on a privilege log nor

7 produced to Hyatt.

8 Having produced the original Shigemitsu memo, the FTB has waived any privilege that

9 might otherwise have existed as to the Embry memo (FTB 100289-292). Regarding the cover

10 letter (FTB 100288), the FIB waived any privilege that might otherwise attach to it and the

11 underlying memo by producing it at Embry's deposition where it was marked as a deposition

12 exhibit, and Embry was questioned about it without objection by the FTB lawyers.l44 This was a

19

20

21
11-

22
23

Z
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142 Shigemitsu depo., p. 56, Ins. 4-8. (See Appendix of Exhibits In Support of Hyatt's Post-Hearing
24 Memorandum, and that appendix is attached as Exhibit 5, to Yol. II, in the accompanying Appendix of Exhibits filed

with the Supreme Court.)

27

28

143 Shigemitsu Depo, p. 27, lns. 6-15.

I.•.•Embry depo., pp. 191-94. (SeeAppendix of Exhtbits In Support of Hyatt's Post-Hearing Memorandum,
and that appendix is attached as Exhibit 5, to Yol. II, in the accompanying Appendix of Exlubits filed with the
Supreme Court.)

]45 Shigemitsu depo., p. 27, Ins. 6-9.
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The deliberative~process privilege is also inapplicable to the present case because the

2 agency head did not and apparently will not invoke the privilege. Only the agency head may

3 assert the privilege after that officer's personal consideration of the matter. 146 This requirement

4 exists "to insure that the privilege remains a narrow privilege which is not indiscriminately

5 invoked."u7

6 Thus, "courts have not permitted staff attorneys, especially those who are participating

7 in the pending litigation, to assert the privilege on behalf of the agency.nUB The privilege may

8 only be invoked ifthe agency head submits an affidavit or other statement demonstrating that he

9 or she has reviewed the question of privilege and believes that disclosure of the material sought

10 would genuinely threaten the public interest of efficient agency operations. 149

11 The cases cited by the FTB confirm, rather than refute, that the deliberative-process

12 privilege can only be invoked by the head of the agency. Citing Coastal Corp. v. Duncan,ISO the

13 FTB acknowledges that the deliberative-process privilege can only be asserted by the head of an

14 agency after careful consideration. The FTB, however, fails to mention in the lengthy Coastal

15 Corp. discussion affirming that not only must the head of the agency make such a

16 determination, but also that the agency head cannot delegate this duty to a subordinate nor can

17 the agency's attorneys make such a determination. Coastal Corp. specifically rejected an

18 agency's attempt to use an affidavit from a subordinate oithe agency's head, even though the

19 agency head had attempted to delegate that responsibility:

149 See Exxon, 91 F.R.D. at 44; Coastal Corp., 86 F.R.D. at 517.

]46 United States v. Rozet, 183 FoRD. 662, 665 (N.D. Cal. 1998); Exxon Corp. v. Dep'tofEnergy, 91 F.R.D.
26,43 (N.D. Tex. 1981); Coastal Corp. '1'. Duncan, 86 F.R.D. 514, 517~18 (D. Del. 1980); see also United States v.
Reynolds, 345 U.S. 1,7-8 (1953) (In the context of military and state secrets privilege, the Court held, "[t]here must
be formal claim of privilege, lodged by the head of the department which has control over the matter, after personal
consideration by that officer .... ").

147 Rozet, 183 F.RD. at 665; see also Coastal Corp, 86 F.R.D. at 518 ("Requiring the agency head to claim
the privilege assures the Court ... that executive privilege has not been lightly invoked by the agency.")

148 Rozet, 183 F.R.D. at 665; see also Exxon, 91 F.R.D. at 43 ("(T]he privilege should be invoked with
consistency and only after careful consideration. . .. To pennit any government attorney to assert the privilege would
derogate both of those interests.").

20
11-

21

22
23

24

25
26
27

28
ISO 86 F.R.D. 514 (D. Del. 1980).
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2

3

4

Requiring the agency head to claim the privilege assures the court, which must
make the ultimate decision, that the executive privilege has not been lightly
invoked by the agency, [citation omitted), and that in the considered judgment of
the individual with an overall responsibility for the administration of the agency,
the documents withheld are indeed thought to be privileged. 1St

The CEO of the FTB is Jerry Goldberg. 152 He is the agency head who is responsible for

15 deliberative-process privilege, for this additional reason, the FTB is not entitled to withhold

13 rudimentary requirement for invoking the deliberative-process privilege in this case.

16 discovery on the grounds of this privilege.

Because the FTB failed to follow the proper and necessary procedures for invoking the

H. The cases cited by the FI'B do not distinguish, but rather support, Hyatt's
arguments regarding the deliberative process privilege.

5 invoking the deliberative-process privilege. In this case, the FTB belatedly submitted an

6 affidavit from someone other than the head ofthe FTB - Paul Usedum who subsequently left

7 the FTB - in its attempt to invoke the deliberative-process privilege.Is3 The FTB has presented

8 no evidence that Goldberg is even aware that FTB attorneys have been indiscriminately

9 asserting the deliberative-process privilege, much less affirmed its invocations in these

10 discovery proceedings. Furthermore, this oversight cannot be cured by one of his subordinates

11 attempting to "bless" such conduct with an affidavit.

12 The authorities cited by the FTB therefore establish the FTB' s own failure to satisfy this

18

19 The cases cited by the FTB also recognize that the deliberative-process privilege is only

20 intended for policy-level decisions. They provide no support for the FTB' s "second vein"

21 theory. Maricopa Audubon Soc y v. United States Forest Service found that ''Exemption 5" to

22 the FOIA recognizes a limited deliberative-process privilege and applied it in that case because

;z
~
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I~I [d. at 518.

IS) Declaration submitted by Paul Usedom, attached as Exhibit 22, to Vol. IX, of the accompanying Appendix
of Exhibits filed with the Supreme Court.

1S2 Dick depo., p. 26, lines 15-19. (See Supplemental Appendix of Exhibits filed in support of Hyatt's post.
hearing reply brief, and that appendix is attached as Exhibit 8, to Vol. V, in the accompanying Appendix of Exhibits
filed with the Supreme Court.)

23

2411----------
25
26
27

28
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ISS Id.

l54 108 F. 3d 1089, 1092 (9th Cir. 1997).

158 421 U.S. at 152 (emphasis added).

IS? 421 U.S. 132,95 S.Ct. 1504,44 L.Ed. 2d 29 (1975).

156 Id. at 1094, quoting Coastal States Gas Corp. v, Dept. Of Energy, 617 F.2d 854, 868 (D.C. Cir. 1980).

[the document at issue] involved "policy making decisions of the Forest Service .... "1~4 The

2 court further stated that the purpose of the deliberative-process privilege is to ensure the "frank

3 discussion oflegal or policy matters."1SS

4 Maricopa also repeated a cautionary note - from another federal case cited by the FTB

5 - regarding over-classifying documents as "predecisional" for the purpose of protecting them

6 under the deliberative-process privilege:

Characterizing ... documents as 'predecisional' simply because they
play into an ongoing audit process would be a serious warping ofthe
meaning of the word. 156

The FTB here is seriously warping the entire deliberative-process privilege in order to avoid

producing apparently damning documents that Hyatt has a right to obtain.

Maricopa also extensively quoted and cited a third federal case relied on by the FTB -

National Labor Relations Ed. v. Sears. Roebuck & CO.1S7 Sears, in discussing the basis for

protecting "predecisional materials," focused on policy decisions made by an agency:

The public is only marginally concerned with reasons supporting a
policy which an agency has rejected, or with reasons which might have
supplied, but did not supply, the basis for apolicy which was actually
adopted on a different ground. In contrast, the public is vitally
concerned with the reasons which did supply the basis for an agency
policy actually adopted.ls8

The court in Sears further explained that "Exemption 5" to the FOIA was intended to

protect the "agency's group thinking in the process of working out its policy and detennining

what its law shall be. "IS9 Both Maricopa and Sears are replete with references to "agency

policy," making clear that it is "predecisional" documents pertaining to policy-level decisions

which may be protected by the deliberative-process privilege. Indeed, the FTB' s own

7

8

9

10

;Z 11
tI.l
~ 12
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tI.l w •..13
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:1 3;a::wlll
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1S9 {d. at 153.
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17 and "[a] litigant may obtain deliberative materials ifhis or her need for the materials and the

15 were applicable to the present set of facts, which it is not, the FTB should still be required to

16 disclose the documents that Hyatt seeks. The deliberative-process privilege is a qualified one,

I. Even if the deliberative-process privilege was applicable, this Court should still
order disclosure based on Hyatt's substantial need for the documents.

Even if it were assumed for pmposes of argument that the deliberative-process privilege

12

18 need for accurate fact-finding override the government's interest in non-disclosure. ,,163 The

19 Ninth Circuit has stated that among the factors to be considered in making this determination

20 are: (1) the relevance of the evidence; (2) the availability of other evidence; (3) the

21 government's role in the litigation; and (4) the extent to which disclosure would hinder frank

1 opposition recognizes that Ii"major" pmpose of the privilege is "to protect prematurely

2 disclosed policies or opinions before they are officially adopted as agency policy .... ,,160 The

3 FTB puts forth no authority that expands the deliberative-process privilege beyond policy-level

4 decisions.

5 Additionally, the FTB does not dispute the fact that its auditors and reviewers in

6 carrying out their duties of assessing taxes have no role in policy making. The highest-ranking

. 7 FTB official to be deposed in this matter, Doug Dick, has so testified. 161Anna Jovanovich also

8 testified that auditors are not involved in FTB policy-making}62

9 Because the Ford notes merely relate to Hyatt alone and the FTB's decision to tax Hyatt

10 - which is not a policy-level decision - the notes are not protected by the limited, statutory

11 deliberative-process privilege.z
u:l
••••
••••
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161) FTB Post-Hearing opposition brief. page 27, quoting Coastal States.

161 Dick depo., p. 62, lines 5-16.

162 Jovanovich depo, pp.285.86.

163 FTCv. Warner Communications Inc., 742 F.2d 1156,1161 (9th Cir. 1984); see also In re Sealed Case,
121 F.3d 729,737-38 (D.C. Cir. 1997); United States v. Rozet, 183 F.R.D. 662, 665 (N.D. Cal. 1998); Principe v.
Crossland Savings, FSB, 149 F.R.D. 444, 448-49 (E.D.N.Y. (993); California First Amend. Coalition v. Superior
Court, 67 CaI. App. 4th 159, 172-173,78 Ca!. Rptr. 2d 847 (1998).

22

23 11_

24

25

26
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28
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164 Courts in other circuits have acknowledged a fifth factor: the seriousness of the litigation and the issues
involved. See Sealed Case, supra, 121 F.3d at 737-38; Principe, 149 F.R.D. at 448-49. Warner, supra, 742 F.2d at
1161.

165 See Principe. 149 F.R.D. at 449 ("Since the [government] has a direct interest in the outcome of the
litigation, disclosure is favored.").

because of the extraordinary facts relating to only two audits of the same individual, disclosure

of the requested documents in this litigation would not hinder frank and independent discussion

regarding contemplated decisions and policies. Unlike cases of judicial review of an agency

ruling, which because oftheirprevaIent nature carry a legitimate risk that unlimited disclosure

in cases of that type would eventually discourage candid deliberation within the agency, the

present case is an atypical action based on government misconduct. "[IJn terms of a balancing

test, the public value of protecting identifiable government misconduct is negligible. ,,166

This is particularly true because the withheld documents involve an individual's audit

with the overwhelmingly relevant issue that he is being accused of fraud by the FTB. Ford's

review of the audit files was a major factor in the FTB's imposition of a fraud penalty against

Hyatt. Her notes may well shed light on the FTB's fraud directed at Hyatt.

The FTB's interest in non-disclosure is diminished, ifnot obliterated, by the nature of

Hyatt's claims, and is heavily outweighed by Hyatt's substantial need for the requested

documents. There are very serious allegations made against the FTB in this case based upon its

1 and independent discussions regarding contemplated policies and decisions. 164 These factors

2 weigh in favor of disclosure in the present case.

First, there can be no dispute that the documents sought are relevantto the matter. The

documents comprise part of the FTB's audit files on Hyatt, which serve as a record of the FTB's

activities for the six-year period of time in question - activities which form the basis for this

suit. Second, the withheld information is not otherwise available to Hyatt. Hyatt is unaware of

the contents of the redacted materials, and witnesses deposed to date are either unwilling or

unable to testify as to the nature of the material withheld. Third, since the FTB is a party to this

litigation and has a direct interest in the outcome of this suit, disclosure is favored.16s Fourth,

3
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166 Alexander v. FBI, 186 F.R.D. at 177 (D.D.C. 1999).
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I treatment of Hyatt. Hyatt has suffered severe consequences due to the FTB' s wrongful conduct.

2 Therefore. even if the FTB could establish aprima1acie case that the deliberative-process

3 privilege applies, a balancing of the relevant interests would still require the disclosure of the

4 documents sought by Hyatt.

5

6 VII.
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The documents for which the FTB asserted the attorney-client privilege cannot be
shielded from production for a myriad of reasons.

The party asserting the attorney-client privilege has the burden of establishing the

applicability of the privilege. 167 The privilege is to be strictly construed because "[iJt is ... an

obstacle to the investigation of the truth. It ought to be strictly confined within the narrowest

possible limits consistent with the logic of its principle."'68

To invoke the privilege, a document must involve a communication between the client

and the attorney for the purpose of seeking or providing very important legal advice. 169 "It is

also clear that, where the attorney acts as a negotiator or business agent for his client, the

confidential communications between them are not privileged. ,,]70

In general, factors which indicate a document is not privileged include:

(1) failing to mark document as confidential or privileged;

(2) sending the document to non-lawyers;

(3) sending the document to people who may be lawyers, but who hold management
positions;

(4) the document merely provides updates on ongoing business developments; and

167 Mahoney v. Superior Court, 142 Cal. App. 3d 937, 940, 191 Cal. Rptr. 425 (1983); United States v.
Wilson, 798 F.2d 509,513 (1st Cir. 1986) (If privilege holder "fails to meet his burden as to anyone element," the
privilege cannot be invoked.)

168 SECv. Gulf& Western Industries, Inc., 518 F. Supp. 675,680 (D. D. C. 1981) (citation omitted). See
also North Carolina Electric Membership Corp. v. Carolina Power & Light Co., 110 F.R.D. 511, 515 (M.D.N.C.
1986) ("[T]he proponent must provide the court with enough information to enable the court to deternrine privilege.
and the proponent must show by affidavit that precise facts exist to support the claim of privilege .... ").

169 In re Air Crash Disaster at Sioux City, Iowa on July 19, 1989, 133 F.RD. 515, 518 (N.D. Ill. 1990).

1701. P. Foley & Co.. Inc. v. Vanderbilt, 65 F.R.D. 523, 526 (S. D. N. Y. 1974).
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1 (5) the document it fails to provide specific requests for legal advice or service. 17/

2 In this case, the FTB documents for which the FTB asserts the attorney-client privilege

3 are not protected from production because:

13 of the California Government Code supports the assertion of the attorney-client privilege for the

14 subject documents is erroneous for the same reasons explained above that Section 6254 does not

15 support· the assertion of the deliberative-process privilege in this case: (i) the FTB's misconduct,

16 not the agency's decision is at issue; 112 and (ii) Section 1798.70 of the California Civil Code

17 specifically supercedes Section 6254. Hyatt's prior discussion on Section 6254 will not be

18 repeated here.

19 In sum, the district court correctly found that the documents at issue are not protected by

20 the attorney-client privilege.
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i) The FTB' S purported in-house attorney - Anna Jovanovich - was not acting as an
attorney giving legal advice on California law or any other law in reviewing,
receiving, or creating any of the documents;

ii) The documents were widely distributed within the FTB to non-attorneys, and any
privilege that could have been asserted was therefore waived;

iii) The FTB also waived any privilege that could have been asserted for the documents
by having its key witness - its lead auditor Sheila Cox - review the entire audit file,
including the documents subject to this motion, to refresh her recollection days
prior to her deposition in this matter; and

iv) The crime-fraud exception to the attorney-client privilege is applicable to the
documents because Hyatt has set forth aprimafacie case of the FTB's fraudulent
and criminal (relative to California privacy law conduct in regard to the Hyatt audit.

Additionally, the FTB's new argument (not asserted in the trial court) that Section 6254

A. Anna Jovanovich was not acting as an attorney during the FTB
audits of Hyatt, but rather had become "an integral part" of the
audit process and the FTB's decision making during both the audit
and Hyatt's subsequent protest.

A communication is not privileged merely because it was sent by, sent to, or copied to

17\ North Carolina Electric Membership Corp.• 110 F.R.D. at 516-517.

172 The one case the FrB cited in regard to Section 6254 and the attorney-client privilege - Roberts v. City
of Palmdale, 5 Ca1.4th 363,20 CaI.Rtpr.2d 330 (1993) - involved a direct challenge to the city planning department's
decision on a parcel map approved for development There was allegation of governmental wrongdoing. Advice from
the city attorney regarding the decision on the parcel map was therefore found to be protected by the attorney-client
privilege.
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174 Texaco Puerto Rico, Inc. v. Dept. a/Consumer Affairs, 60 F.3d 867, 884 (Ist eir. 1995).

l7J United States v. IBM, 66 F.R.D. 206, 210 (S.D.N.Y. 1974).

1 an attorney, i.e., a communication made to or by an attorney acting in some other capacity is not

2 privileged. For example, the seeking or rendering of business advice is not privileged even if

3 sought from or rendered by an attorney. "[T]he critical factor in determining whether a

4 document is protected by the attorney-client privilege is whether legal, as opposed to business,

5 advice is sought and given.,,173

In regard to government agencies, a clear distinction is made between communications

and work performed by the agency's attorney that is legal advice as opposed to that which is

part of the adjudicative function of the agency. In Texaco Puerto Rico, Inc. v. Dept. of

Consumer Affairs, the First Circuit explained this key distinction in affirming an order requiring

the government agency to produce correspondence between the agency and its attorneys:

The court found as a fact, after in camera inspection of the disputed
documents, that outside counsel had become an integral part of the
adjudicative decision making process. Based on this factual finding,
the court ruled that the attorney-client privilege did not apply because,
when an administrative agency engaged in an adjudicative function
delegates its responsibilities to outside counsel, then the work product
generated by the finn is part of the adjudicative process itself and,
hence, beyond the reach of the attorney-client privilege.

[The agency] resists this analysis, pontificating that such a doctrine
"would render the attorney-client privilege meaningless where state and
local governments employ counsel and rely on their advice." ... But
this trumpeting misapprehends the tenor of the district court's ruling.
The attorney-client privilege attaches only when the attorney acts in
that capacity. [Citations omitted.] Here, the district court found, in
substance, that [the Agency] delegated policymaking authority to its
outside counsel to such an extent that counsel ceased to function as
lawyers and began to function as regulators. 174

Where an attorney working at an agency serves dual roles, the burden is on the agency to

establish that the communications for which the attorney-client privilege is asserted were made

by or to the attorney in her capacity as an attorney as opposed to her other role within the

agency. In Mobil Oil Corp. v.Dept. of Energy, 175the court ordered production of

communications to and from the Department's General Counsel's office because the

Department failed to establish that the communications were made primarily for securing legal
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m 102 F.R.D. 1 (ND.N.Y 1983).
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1 advice or legal services of some kind as opposed to the dual role of regulator and decision-

2 maker that the General Counsel occupied.176

3 The showing by the agency of the applicability of the attorney-client privilege must be

4 made with specific affidavits establishing that the communication was made by or to an

5 attorney, not disclosed to third persons, and made for the purpose of giving or seeking legal

6 advice.177 This requirement is even more essential when the documents were generated by the

7 government where many attorneys have functions other than the rendering of legal advice. 178

8 In the present case, the district court found that Anna Jovanovich was intimately

9 involved in conducting or supervising the audits and subsequently the Protest. It is for that

10 reason that the district court found Ms. Jovanovich's documents, as opposed to Mr. Gould's,

11 were not protected by the attorney-client privilege. Relevant to the district court's orders, the

12 discovery conunissioner explained:
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18

19

I think the case of Miss Jovanovich is unusual in that she has
certainly played different roles in this litigation. I am wondering why
her - how do you distinguish her advice from any kind of business
advice that an attorney would be providing to run a business? Here it's
the tax business, but how do you distinguish this from any other kind of
business advice that would be discoverable as opposed to confidential
attorney-client advice? I'm not sure that I see the confidentiality
requirement served by the memos and other information supplied by
Miss Jovanovich. She just seems to be a cog in the audit process along
with all of the other people as opposed to running into some particular
legal problem and then getting an opinion and then going on with the
audit by, you know, a distinct and separate woup of people. Here she
seems to be an integral part of the process. I

20 The FTB made no showing in the motion heard by the discovery commissioner, the

21 results of which were adopted by the district court, nor in its papers filed with this Court, to

22 rebut the district court's adoptive findings, and has provided no persuasive evidence that the

23 documents at issue were either received by, reviewed by, or created by Ms. Jovanovich as a

24 result of her role as an attorney for the FTB and thus subject to the attorney-client privilege.

25

26
27

28

176 !d. at 9; see also page 10, n. 7.

177 Coastal Corp. v. Duncan, 86 F.RD. 514, 520 (D. Del. 1980).

178 Id. at 521.

179 1II 9/99 Hearing transcript. (See Exhibit 4 to the FTB's Writ Petition.)
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1

2

3

B. The FIB's disclosure ofall or a part of the subject documents waives the
privilege for the entire communication.

The attorney-client privilege does not apply when a document is communicated

Z 11
tJ;:l
t.L. 12
t.L.
UJ 13E-~

w,...
::l-ll:z-

cr.J~ 3:~w~ 140 :SQ;~<C
Q. I-=lfJ<CC~.~ <lfJO:::~lI)W<Cw 15

Z~ ~~~z
~~~c6O~ Ocn(l)~ 16Cf.l~
~~~~-Q.

< 17:c: m:5
u
f- 18
:::>
::r:: 19

20

21

22
23

4 simultaneously to legal and non-legal personnel. "[N]o protection attaches to a document

5 prepared for simultaneous review by legal and non-legal personnel.,,180,,[C]ourts continue to ..

6 state the rule of implied waiver in absolute fonn - any disclosure of a confidential

7 communication outside a privileged relationship will waive the privilege as to all infonnation

8 related to the same subject matter.,,181The documents were sent to a number of non-lawyers,

9 and many documents appear to be simply updating lawyers and non-lawyers alike in regard to

10 the status of the audits.

Almost all of the documents at issue are notes regarding the progress of the audits or

memos that are directed to non-attorneys or copied to no~-attomeys. In such cases, the

document itself is not a communication with an attorney seeking legal advice.

The discovery commissioner, for example, stated during the May 5,1999 hearing (the

second of three hearings before the discovery commissioner related to the subject documents)

that FTB 100126 contains advice about the processing of Hyatt's tax claim and what should be

done. This subject matter relates to the auditing "business" of the FTB, not to the seeking or

rendering of legal advice. The analysis is similar for the other memos and notes on the progress

and process of the audits. FTB 100126, 100139, 100209,100218, 100401, and 100908-100909

are notes of progress of the audit, not attorney-client advice. The manner in which an audit

is/will be conducted is not advice of an attorney, but is more akin to a manager being informed

of a business plan or giving directions to carry out a business plan.

FTB 100288 and 100289-100292 are memos on sourcing. They are not written by an

24 attorney and do not contain legal advice. Also, such documents were copied to many non-

25 lawyers.

26 The FTB's privilege log did not identify the six people receiving copies of the

27

28 liD United States v. IBM. 66 F.R.D. at 213.

Iii In re Martin Marietta Corp .• 856 F.2d 619. 623 (4th Cir. 1988).
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14 after the audit and once the taxpayer files a "protest.,,186

13 record of the FTB's actions and findings.l8S The audit me must be disclosed to the taxpayer

1 documents. Rather, during the hearing on May 5, 1999 the discovery commissioner identified

2 such individuals. In this regard, the FJ'B has not sustained its burden in establishing that all of

3 the recipients "were reasonably necessary for the transmission of the communication" and fall

4 within the required veil of confidentiality. 182

5 FTB 101634-100645 and 101646-100656 are memos on the fraud penalty. They are not

6 written by the attorney, Anna Jovanovich. Rather, she is copied on the document because she

7 was overseeing the audit. The discussion of when and whether to impose a fraud penalty is not

8 a legal question but is an internal audit question for the FTB, i.e., under what circumstances

9 does the FTB impose a fraud penalty?

10 Moreover, where an attorney is merely acting as a conduit for information the client

11 intends to disclose, no privilege attaches to such communication. 183 Also, a mere recitation of

12 facts cannot be privileged. 184 The purpose and intent of the FTB's "audit file" is to create a

The FTB waived the privilege when Sheila Cox reviewed the entire file to
refresh her recollection and prepare for her deposition.

c.

182 SECv. Gulf & Western Industries, Inc., 518 F. Supp. 675, 681 (D. D. C. 1981)("First, the communication
must originate in confidence and must not be disseminated beyond those persons who need to know its contents.")
(citation omitted).

184 State Farm Fire and Casualty Co. v. Superior Court, 54 Cal. App. 4th 625, 639, 62 Cal. Rptr. 2d 834
(1997) (holding that the attorney-client privilege only protects disclosure of communications between the attorney and
the client; it does not protect disclosure of underlying facts). See North Carolina Electric Membership Corp .• 110
F.R.D. at 517 ("Legal memoranda which summarize case law but contain no application to the client do not contain
confidential client information and are thus not privileged. ")

183 In re Micropro Securities Litigation, 1988 WL 109973, Fed. Sec. 1.Rep. P 93, 986 (N.D. cat. 1988); In
re 3 Com Corp. Securities Litigation, 1992 WL 456813, Fed. Sec. 1.Rep. P 97,339 (N.D. Cal. 1992)("[B]ecause the
documents were intended for publication, there was a lack of intent to maintain confidentiality, a requirement of
privilege.").

IBS FTB 03775. (See Exhibit 10 to the Appendix of Exhibits in Support of Hyatt's Post-Hearing
Memorandum, and that appendix is attached as Exhibit 5, to Vol. II, in the accompanying Appendix ofElthibits filed
with the Supreme Court.)

186 FIB 00852. (See Exhibit 11 to the Appendix of Exhibits in Support of Hyatt's Post-Hearing
Memorandum, and that appendix is attached as Exhibit 5, to Vol. II, of the accompanying Appendix of Elthibits filed
with the Supreme Court.)
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1 The initial motion regarding the subject documents was heard on April 20, 1999 and was

2 brought primarily due to the FTB's blanket waiver of any privileges relating to the subject

3 documents resulting from Sheila Cox's use of and review of the entire audit files to prepare for

4 her deposition. 187

5 The week prior to the commencement of her Rule 30(b)(6) deposition, Cox spent two

6 days preparing for the deposition by reviewing the FTB audit files on Hyatt. She spent one day

7 in Sacramento reviewing the original files, and another day in Los Angeles reviewing a copy of

8 the file in her attorney's office. laB Cox acknowledged that the two day review adequately

9 prepared her for her deposition. She testified that reviewing the entire file refreshed her

10 recollection:

z
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11

12

18

19

Q. And based upon your review of the FTB file in
Sacramento and in Mr. Leatherwood's office do you think
that you are adequately prepared to testifY today?

A. Yes.
Q. And do you think has that review helped you to refresh

your memory about this audit that took place in 1994, '95
and '96?

A. Yes.189

D. The specific documents at issue here for which the FfB asserts attorney-
client privilege are not privileged for the myriad of reasons set forth above.

Sheila Cox's memos regarding assessment of fraud penalties (FTB 100634-100645 and
20 100646-101656) do not represent legal advice, but rather relate to how the audit was conducted
21 and the internal FTB policies and procedures, as discussed above. Whether fraud is assessed
22 against a "taxpayer" is not a legal decision or determination, but rather a matter of the FTB's
23 evaluation of its investigative materials and how those materials are viewed under criteria
24

25

26
27

28

187 Hyatt's initial motion papers and reply papers filed in March and April of 1999 in regard to his motion
to compel seeking the docmnents at issue in this writ petition are attached as Exhibits 1 and 2, respectively, to Vol.
I, in the accompanying Appendix of Exhibits filed with the Supreme Court.

188 Cox depo., Vol. I, pp. 203-207.

189 Cox depo., Vol. I, 209, Ins. 10-18.
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190 Cox Depo, Yol. II, pp. 287-88, Yol. IV, pp. 1032, 1581-82.

which might have attached to the fraud memos (FTB 100634-100645 and 100646-101656).

192 FTB Writ Petition, p. 17, lns. 5 - 12.

191 Lou Depo, Yol. 3, p. 190, lns. 8-17. (Attached to Hyatt's Appendix of Exhibits in Support of Hyatt's
Post-Hearing Memorandum, and that appendix is attached as Exhibit 5, to Vol. II, in the accompanying Appendix of
Exhibits filed with the Supreme Court.)

E. The FTB's comity and cboice-of-Iawarguments fail, again, as tbey have
every time the FTB has raised them during this litigation.

The FTB suggests that the principles of comity and choice of law require the Court to

find the documents in question are protected by the attorney-client privilege.192 The absurdity of

the FTB' s position is that it acknowledges in its petition that there is no difference between

Nevada's law and California's law on the attorney-client privilege. 193 There is no basis to

therefore make a "choice oflaw" and no basis to defer to California's law under the principle of

comity. More significantly, the FTB has repeatedly raised comity and choice oflaw in its ill-

fated dispositive motions in the district court. Hyatt extensively briefed these issues in

successfully opposing the FTB's motions. Hyatt refers the Court to his opposition brief to the

1 contained within the FTB's internal policies and procedures.

2 Additionally, the FTB waived any privilege concerning the fraud penalties by allowing

3 Cox to testify at length and without objection as to why and on what basis the fraud penalties

4 were assessed against Hyatt.190 Other witnesses have similarly testified on the assessment of

5 fraud penalties against Hyatt. 191

6 Moreover as discussed above, the Narrative Reports totaling 70 pages discuss how and

7 why the FTB is asserting fraud against Hyatt. The Cox Fraud Memos now at issue discuss the

8 same subj ect.

The FTB cannot assert that a certain document is privileged after giving voluminous

testimony on the topic - particularly where the author ofthe document is the one who testified

concerning its contents, conclusions, findings, etc. The FTB, therefore, waived any privilege

9
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193 Id., p. 16, In. l7 - p. 17, In. 3.
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1 FIB's summary judgment motion.194 The FIB's reference to comity and choice-of-Iaw is no

2 more appropriate here - and the FTB cites no authority in support of its bald reference to comity

3 and choice-of-law - than they were in the FIB's ill-fated dispostive motions.

4

5
F. The crime-fraud exception to the attorney-client privilege also prevents the

FTB from asserting the attorney-client privilege.

The crime-fraud exception applies here.

Ifthe services of the lawyer were sought or obtained to enable or
aid anyone to commit or plan to commit what the client knew or
reasonably should have known to be a crime or fraud.

1.

1.

Nevada has adopted the crime-fraud exception as codified at NRS § 49.115, which

There is no privilege under NRS 49.095 or 49.105:

18

15 provides:

6 In addition to the FIB's misappl!cation and waiver of the attorney-client privilege, the

7 FTB perpetrated its fraud and other torts in substantial part by using the material for which it

8 now asserts the attorney-client privilege. The material is therefore discoverable pursuant to the

9 crime-fraud exception. Hyatt sets forth in the accompanying "Appendix re Prima Facie

10 Showing of the FTB's Fraudulent Conduct" the prima facie showing necessary to invoke the

11 crime-fraud exception. Below, Hyatt summarizes the law regarding the crime-fraud exception

12 and outlines the prima facie showing set forth in the accompanying appendix.

19 California has also enacted a crime-fraud exception with nearly identical wording, which

20 provides an exception to the privilege "if the services of the lawyer were sought or obtained to

21 enable or to aid anyone to commit or plan to commit a crime or fraud."195 California case law

22 interpreting the crime-fraud exception is therefore highly relevant to interpretation of Nevada's

23 statute. A leading California case on the subj eet held:

;z
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t:L..
t:L..
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_II.

'"

To invoke the Evidence Code section 956 exception to the
attorney-client privilege, the proponent must make a prima facie
showing that the services of the lawyer "were sought or obtained"

194 Seepages 50-62 of Hyatt's Opposition to the F1B's Motion for SumrnlU)' Judgment, attached as Exhibit
11, to Vol. VII, in the accompanying Appendix of Exhibits filed with the Supreme Court.

24
25

26
11-

27

28
Igj Ca!. Evid. Code § 956.
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2

to enable or to aid anyone to commit or plan to commit a crime or
fraud. 196

In making a determination as to whether the crime-fraud exception is applicable, the
3

court need only consider whether the moving party has made aprima facie showing. The court
4 need not even consider any counter evidence presented by the opposing party.197 Further, the
5 showing by the moving party to establish a prima facie case of the crime-fraud need not
6

establish wrongdoing beyond a reasonable doubt, but merely that the moving party had

7 established each ofthe elements of the crime-fraud asserted.198
8 Additionally, parties seeking to invoke the crime-fraud exception need not establish that
9 the attorney consulted was aware of the illicit purpose of the advice sought by his or her client:

15 fraud, Hyatt need not prove every element. In particular, Hyatt need not prove actual reliance or

16 damages:

10

11

12

18

19

But the lawyer's innocence does not preserve the attorney-client
privilege against the crime-fraud exception. The privilege is the
client's, so "it is the client's knowledge and intentions that are of
paramount concern to the application of the crime-fraud
exception: the attorney need not mow anything about the client's
ongoing or planned illicit activity for the exception to apply.,,199

Since the crime-fraud exception requires only proof of a plan to commit a crime or

We conclude that because section 956 applies where an attorney's
services are sought to enable a party to plan to commit a fraud, the
proponent of the exception need only to prove a false
representation of a material fact, knowledge of its falsity, intent to
deceive, and the right to rely. 200

20 One issue that arises is the proximate relationship between the questioned

21 communication and the crime or fraud. Nevada and California statutes do not require the

22
23
24
25

26
27
28

196 State Fann Fire and Cas. Co. v. Superior Court, 54 Cal. App. 4th 625, 643, 62 Cal. Rptr. 2d 834 (1997).

197 In re Grand Jury Proceedings (Doe), 983 F.2d 1076 (9th Cir. 1993).

198 In re Grand Jury Proceedings, 87 F.3d 377,381 (9th Cir.), cert. denied, 519 U.S. 945 (1996) (holding
that crime-fraud exception does not require a completed crime or fraud, but rather only the consultation of an attorney
in contemplation of such crime-fraud and that the moving party need not establish the crime or fraud beyond a
reasonable doubt).

Ig~ United States v. Chen, 99 F.3d 1495, 1504 (9th eir. 1996), cerrodenied, 520 U.S. 1167 (1997) (emphasis
added); see also In, re Grand Jury Proceedings. 87 F.3d at 379.

200 BP Alaska Exploration, Inc. v. Superior Court, 199 Cal. App. 3d 1240, 1263,245 Cal. Rptr. 682 (1988).
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1 purpose of the attorney-client communication to be commission of a crime or fraud in order to

2 invoke the exception. It is sufficient under the Nevada and California statutes that the attorney's

3 services "were sought or obtained to enable or aid" the client to commit or plan to commit a

4 crime or fraud:

5

6

7

8

9

A finding that the privileged material "reasonably relates" to the
subject matter of the crime or fraud should suffice. . .. In this
case, NWEC proved that the BPAE communications with counsel
were made as part ofthe investigation that resulted in the
fraudulent December 23 letter. This established the reasonable
relationship between the su~ect matter of the fraud and the
privileged communications. I

A U.S. District court interpreting a very similar Kansas statute arrived at the same

'':
.~

17 agency process, the attorney-client privilege is vitiated.203

16
government agencies. When an attorney's advice is related to an allegedly wrongful use of

19
government contract offered by defendant D.C. Department of Public Works ("Public Works'').

20
RSI believed that Public Works rejected its bid based on race or ethnic discrimination, and RSI

21
appealed to the D.C. Contract Appeals Board. The Appeals Board upheld the appeal and

22
directed Public Works to award the contract to RSI. Rather than do so, Public Works appealed

23
the directive of the Contract Appeals Board and allowed another bidder to perfonn the contract.

24
RSI brought suit alleging that Public Works's appeal was a calculated wrongful scheme to

The Court holds that the memoranda in question must have a
reasonable relation to the on~oing fraud to be discoverable under
the crime or fraud exception. 02 .

2. A sham or fraudulent governmental proceeding is a basis for
invoking the crime-fraud exception.

Most significant for this case, the crime-fraud exception applies with equal force to

In Recycling Solutions, plaintiff Recycling Solutions, Inc. ("RSr') lost a bid on a

10 conclusion:
II

12

18
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201 !d. at 1268.

%0% In re A. H. Robins Company, Inc., 107 F.R.D. 2, 15 (D. Kan. 1985).

203 Recycling Solutions, Inc. v. District o/Columbia, 175 F.R.D. 407, 410 (D.D.C. 1997).

- 56-

AA00775
RA001405



maintain Public Works's disCriminatory award. In discovery, RSI sought documents related to

2 Public Works's appea~ which Public Works denied based upon the attorney-client privilege.204

3 RS! contended that the docwnents were discoverable under the crime-fraud exception because

4 Public Works had employed the services of counsel in furtherance of the improper appea1.20S

5 The court agreed, and in ordering the production of documents related to Public Works's

6 initiation and prosecution of its appeal, the court stated:

16
be protected by asserting the attorney-client privilege.

14
and fraudulent conspiracy to extort money from Hyatt. Advice of counsel, to the extent that it

13
purpose and conclusion are similarly abhorrent. It amounted to nothing less than an unlawful

Spoliation of evidence is a basis for invoking the crime-fraud
exception.

3.

The heart of plaintiffs' claims on these issues is that the fanner
Director of [Public Works], in her official capacity, participated in
an unlawful conspiracy with her co-defendants to discriminate
against plaintiffs because oftheir race or ethnicity, and to that
end, involved them in protracted and duplicitom; litigation to
disguise the trne nature of the con~piracy. Ifshe consulted with
an attorney to facilitate the commission of the overt acts necessary
in furtherance of such a conspiracy, the evidence of it may not be
suppressed or concealed behind a privilege of any descri~tion
known to this Court to apply upon the facts of this case. 6

Here, the FTB's use of its attorneys to further its sham audit which had a predetermined

7

8

9

10

11

12

15
can even be categorized as legal advice, sought in order to perpetrate such conduct, cannot then

18

19 'Where, as here, there is spoliation of evidence, particularly with an attorney's

20 knowledge and consent, the attorney-client privilege cannot be used to shield such conduct.
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21 In In re Sealed Case,207 the Synanon Church undertook "a massive and systematic

22 program to destroy and alter subpoenaed evidence or evidence sought pursuant to civil

23 discovery requests. ,,208 As part of a grand jury investigation, the government subpoenaed

24

25

26
27

28

20.& [d. at 408.

20$ Id. at 409.

206 !d. at 410 (emphasis added).

207 754 F.2d 395 (D,C. Cir. 1985).

20B Id. at 400,
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1 Synanon's attorneys to testify regarding Synanon's alleged violations of federal law. The court

2 held that the testimony was not protected under the attorney-client privilege.209 The cotut

3 reasoned that regardless of whether the attorneys knowingly participated in the document

4 destruction program, allegations that the attorneys ' representation and advice assisted Synanon

5 in carrying out its wrongful scheme warranted application of the crime-fraud exception.2IO

6 The Ninth Circuit cited Sealed Case with approval in United States v. Laurins,2l1

7 holding that "[o]bstruction of justice is an offense serious enough"to defeat the priviIege."m

8 The FTB's spoliation of evidence in this case with the assistance and direction of its in-

9 house counsel is detailed below. The district court has considered significant argument and

10 numerous discovery motions regarding the FTB' s "sanitization" of its files. Such spoliation of

The fraud engaged in by the FTB consisted of both its one-sided, manipulated audits of

16 Hyatt and its false promises and misrepresentations successfully calculated to induce Hyatt's

17 cooperation in providing the FTB with highly sensitive and confidential material which the FTB

Discovery obtained to date by Hyatt establishes a prima facie showing
of fraudulent conduct executed by the FTB with the advice of its
counsel.

4.

11 evidence engaged in by the FTB' s in-house counsel is sufficient grounds by itself in which to

12 invoke the crime-fraud exception to the attorney-client privilege.

18 would supposedly review and maintain in strict confidence. Moreover, the FTB and its in-

19 house counsel engaged in, and continue to engage in, spoliation of evidence in an apparent and

20 ongoing effort to cover-up their misconduct.

21 i. The one-sided fraudulent audit.

22 The FTB's auditor, Sheila Cox, fully acknowledged in deposition testimony that she

23 focused exclusively on information obtained which could be construed as supporting the FTB's

24 position. She completely and purposely ignored documentary evidence and witness statements

25

26
27

28

:o~ Jd. at 400-402.

210 Jd.

m 857 F.2d 529, 540 (9th Cir. 1988), cert. denied, 492 U,S, 906 (1989).

:12 See also State Farm Fire and Cas. Co., 54 Cal. App. 4th at 643-646.
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2IJ Hyatt Protest Letter. (See Exhibit 14 to the Cowan affid., and the Cowan affid. is attached 'as Exh. 15,
to VoL VIII, of the accompanying Appendix of Evidence filed in the Supreme Court.)

• Hyatt's Nevada rent, utilities, telephones, and insurance payments;

• Hyatt's Nevada voter registration and driver's license;

• Hyatt's Nevada home purchase offers and escrow papers; and

• Hyatt's Nevada religious, professional, and social affiliations.2lS

215 Hyatt Protest Letter.

214 Cox depo., Vol. I, pp. 17, 174-175, 190, VaLlI, pp. 341, 342,423-24, Vol. III, pp. 569, 605, 661, Vol.
IV, pp. 861,971.

The FTB ultimately prepared and set forth two Narrative Reports totaling 70 pages

which supposedly detail the evidence in favor of its conclusion concerning Hyatt's residency as

well as a basis for asserting a fraud penalty against Hyatt.216 Based on the depositions

conducted to date, Hyatt has learned iliat, in compiling such Narrative Reports, the FTB ignored

1 directly contrary to the FTB's preordained conclusion ---'-that Hyatt was a California resident

2 longer than he stated in his tax returns.213 Cox neither investigated nor considered the most

3 relevant information concerning the linchpin for tax assessment - residency. If she had, she

4 would have had no choice but to conclude that Hyatt was a Nevada resident from September 26,

5 1991 to the present.

The FTB conducted a biased, pre-ordained "investigation" whereby the auditor, Sheila

Cox, aclmowledged in deposition that she destroyed key evidence that supported Hyatt (e.g., her

contemporaneous handwritten notes and computer records of bank account analysis).2J4 The

FTB disregarded, refused to investigate, ignored, and "buried" the facts favorable to Hyatt

which it uncovered during its invasive audit. For example, the FTB simply ignored:

• Hyatt's current neighbors in Nevada who supported his Nevada residency claim;

• Hyatt's former neighbors in California who told of his move to Nevada;

• Hyatt's friends and business associates who lmew of his move to Nevada;

• Hyatt's adult son who lmew of his move to Nevada;

• Hyatt's 300 Nevada credit card charges;

6
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216 Cox Narrative Reports.
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2IH Cox depo., Vol. I, 29,168-169, 181.

m Hyatt Protest Letter; Cox depo., Vol. V, pp. 1181, 1187-1188.

220 Cox Narrative Reports.

~19 Cox depo., Vol. VI, p. 1460-61, Vol VIII, p. 2021.

substantial evidence from Hyatt's neighbors, business associates, and friends favorable to Hyatt

2 and contrary to the FfB' s preordained conclusions. m

3 In preparing its Narrative Reports, the FTB never spoke with or interviewed Hyatt. The

4 FTB aLsoignored and failed to interview the following individuals having information favorable

5 to Hyatt: Grace Jeng, his long-time assistant; his adult son, Dan; and Barry Lee, his long-time

6 business associate.218 Instead, the FTB audited Miss Jeng and Barry Lee219 to try to intimidate

7 them and separate them from Hyatt.

Instead of speaking with Hyatt's son, Dan, with whom Hyatt had a close ongoing

relationship and who visited with Hyatt in Las Vegas during April 1992, and at many times

thereafter, the FTB interviewed and obtained "affidavits" from Hyatt's bitter and long-time

divorced ex-wife, his estranged daughter, and his estranged brother. His ex-wife and estranged

brother had tiled or forced Hyatt into a number of frivolous, and on their part, unsuccessful

litigations. Nevertheless, these three "affidavits" obtained by the FTB from such estranged

relatives were the cornerstone of its case and were prominently featured in its Narrative

Reports ..22o In addition, such "affidavits" were neither affidavits nor given under oath. 221 More

importantly, the statements set forth in such "affidavits" were nothing more than vague and

general attacks on Hyatt and provided no specific evidence supporting the FTB' s residency

conclusion despite the frequent references and significant reliance on the "affidavits" in the

narrative report. The only specific statements set forth in such "affidavits" are by Hyatt's

estranged daughter, Beth, and yet she specifically wrote at the end of her statement that she

could not be held to what is stated in such affidavit in a court of law. This tragic estrangement,

the product of a long-standing divorce, produced wild accusations neither credible nor subject to

proof. The FTB both exploited and overlooked the obvious bias motivating its "key" witness.

8

9

10

z 11
tlJ
t:r.. 12
t:r..
tlJ w •....13Eo- ~-~i :.:z-3;D::wm 14«i~<l:

-' 0-.• ~ ~:gi:i~
u ",We(w 15

Z~ 1U~~zz~m .
013 O::a:lf-m 16o me(
cnl!; 1=;13~ffia: «~ :>_ll.

<: -'" 17:I: is
()

E- 18
;::J
::r:: 19

20
21

22

23

24
25

26
27

28
221 Cox depo., Vol. III, p. 756, Ins. 18-25.
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1 In other words, the cornerstone of the FTB's case crumbles upon even mild cross-examination.

2

3

ii. The $9 million fraud penalties and the FTB's urgency to
settle.

Based upon its trumped up "investigation," the FTB not only assessed Hyatt taxes for a
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4 period after which he had moved to Nevada, it assessed Hyatt penalties for alleged fraud in

5 regard to his Nevada residency. The penalties amounted to an additional 75% of the alleged

"6 taxes owed. Discovery has established that the FTB teaches its auditors to use the fraud penalty

7 as a "bargaining chip" to obtain an "agreement" from the taxpayer to pay the assessed tax.222

8 Hyatt has alleged in his First Amended Complaint that the FTB instigated the audits of

9 his tax returns to coerce a settlement from him and that Jovanovich boldly "suggested" to

10 Hyatt's representative that settling at the "protest stage" would avoid Hyatt's personal and

11 financial information being made public.223Hyatt has now confirmed in deposition testimony

12 that Jovanovich, the FTB's protest officer, told Hyatt's tax representative that, ifhe did not

13 settle at the outset of the protest stage,224it would be necessary for the FTB to engage in

14 extensive additional requests for infonnation from Hyatt as that is its practice "in high profile,

15 large dollar" residency audits. In fact, Ms. Jovanovich testified that she told Hyatt's tax

16 representative that in such cases the FTB will conduct an in-depth investigation and exploration

17 "of many unrelated facts and questions" related to Hyatt.225 In short, Hyatt was told to settle this

18 tax case or the privacy and confidentiality which he so valued would be lost and trumpeted from

19 the housetops.

20 Jovanovich also testified that she understood Hyatt had a unique and special concern

21 regarding his privacy.226 Jovanovich testified that this was a topic of discussion among FTB

22
23

24

25

26
27

28

222 Ford depo., Vol. I, p. 128-29.

223 First Amended Complaint, ~ 56(g}. (See Exhibit 1 to the FTB's Writ Petition.)

224 After the audit is completed and an assessment is made against the taxpayer, the taxpayer can file a protest
challenging the assessment. During the protest phase, a protest officer, in theory, impartially reevaluates the auditor's
conclusion.

2~S Jovanovich's June 1997 note re Cowan telephone conversation. (See exhibits attached to Hyatt's
Opposition to the FfB's Motion for Summary Judgment, attached as Exhibit 11, to Vol. VII, of the accompanying
Appendix of Evidence fIled with the Supreme Court.)

226 Jovanovich depo., Vol. I, p. 125, Ins. 20-24.
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auditors, such that the residency unit of the FTB fully understood Hyatt's unique desire for

2 privacy and confidentiality.227

iii.3

4

The FTB's misrepresentations aDd false promises of
confideD tiality.

The FTB at the outset of its investigation made statements and freely gave assurances to
5

Hyatt and his representatives that material turned over to the FTB would be kept strictly
6

confidential. In that regard, the FTB made the following misrepresentations and false promises
7 regarding confidentiality.
8

On June 17, 1993; at the commencement of the audit, FTB auditor Mark Shayer sent an

17 regard for the damage inflicted upon its victim.

16
Each of the above promises to Hyatt were false and violated by the FTB without hesitation or

9 initial contact letter to Gil Hyatt in Las Vegas, Nevada.228 This document promised that Gil
10 Hyatt could expect during an FTB audit

courteous treatment by FTB employees;

clear and concise requests for information from the auditor assigned to
your case;

confidential treatment of any personal and financial infonnation from the
auditor assigned to you provided to us; and

completion of the audit within a reasonable amount of time.

•
•

•

In the same document, the FTB sent Hyatt its standard Privacy Notice, FTB Fonn

11

12

18

19 #1131,229that represented to Hyatt that the FTB was subj ect to the California Information
20 Practices Act of 1977 and was required to disclose "why we ask you for information." The FTB
21 then disclosed that it might share information with the IRS and other governmental agencies,
22 but it omitted any mention that the FTB intended to also give the information to non-
23 governmental third parties or even the general public at the discretion of its auditors.

z
~
i:;I;.
~
tIJ
E-~
tZl~

~
•• f5

u
<i;Z~

o~
iZla:_0...::I:
c..>
E-
::l
::c:

ZZ7 Jovanovich depo., Vol. 1, p. 126, Ins. 4-8.

FTB auditors, including Sheila Cox, gave Hyatt's representatives, Mike Kern and

ZZ8 See exhibits attached to Hyatt's Opposition to the FTB's Motion for Summary Judgment, attached as
Exhibit lI,to Vol. VII, in the accompanying Appendix of Exhibits filed with the Supreme Court.

24

25
11
_

26
27

28
229 [d.
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15 nor a taxpayer point of view. FTB personnel have testified to this in depositions.232

17 treat Gil Hyatt's personal infonnation confidentially and did not treat him fairly. Instead, the

14 professes not to guard the revenue, but to interpret the law evenly and fairly with neither a state

intentionally disclosed Hyatt's Social Security Number to over 40
individuals and entities in California and Nevada, including four
newspapers;

intentionally disclosed Hyatt's secret Las Vegas address to third parties,
including utility companies and newspapers in Las Vegas;

intentionally disclosed portions of his confidential patent licensing
agreements to Fujitsu and Matsushita, and the fact that the FTB was
investigating Hyatt on taxes;

•

•

•

The FTB's representations of confidentiality and fairness were false. The FTB did not

13 communications with the public to be fair and impartial in its dealings with taxpayers. It

1 Eugene Cowan, promises and assurances of confidential treatment repeatedly during the audit.

2 These were given both oraJ1yand in writing. For example, in his April 30, 1996 letter, Eugene

. 3 Cowan referred to the fact that the FTB "has been fully infonned of the taxpayer's desire to

4 keep this matter confidential." Mr. Cowan further complained of the FTB's breach of "the

5 confidential relationship that the FTB promised to maintain in handling this matter:,230

6 Sheila Cox represented to Hyatt's tax attorney, Eug~ne Cowan, that the FTB followed

7 the dictates of the FTB Security and Disclosure Manual. She delivered excerpts of that manual

8 to him to induce him to arrange for her to copy confidential documents in Hyatt's possession.

9 The Security and Disclosure Manual has many provisions designed to protect the privacy of

10 taxpayers and the confidentiality of taxpayers and threatens criminal action for violation by FTB

11 employees.231

12 The FTB holds itself out to taxpayers in its Mission Statement, its Strategic Plan, and in

18 FTB:

19

20
21

22
23

24

25

;z
~
t.L.
t.L.
~
.f- ~
c;I)~

o
-.. ~

<J

z~
081
(,I')~
_It

«:::c
CJ
E-
:=l::c:

26 230 FTB 103584. Attached as Exhibit 17 to the Cowan Affid., and the Cowan Affid. is attached as Exhibit
15, in Vol. VUI, to the accompanying Appendix of Exhibits filed with the Supreme Court.

27

28
ZJI Attached as Exhibit 4 to the Cowan Affiel., and the Cowan Affid. is attached as Exhibit 15, in Vol. VIII,

to the accompanying Appendix of Exhibits filed with the Supreme Court.

ZJ2 IlIia depo., Vol. II, p. 303, Ins. 14-22.
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• intentionally disclosed to Hyatt's Las Vegas neighbors and his former La
Palma neighbors that he was under investigation;

2

3

4

5

6

7

8

•

•

•

intentionally disclosed to six Dr. Shapiros selected from the phone book
that Hyatt was being investigated by the FTB;

intentionally sent the 1991 Notice of Proposed Assessment (NPA) for
several million dollars to Hyatt's former address, even though the auditor
had the correct address (this misaddressed NPA was never found); and

recklessly handled or deliberately mishandled the audit file and
misplaced, lost, and destroyed. crucial parts of the audit file, including
evidence that a California judge had declared Hyatt to be a Nevada
resident and the Hyatt patent application and financial·infonnation
regarding million dollar patent licenses with Japanese companies.

;z: 11
tLI
c... 12
t.L.
t.tJ 13E-z w,...

::I.-
0 ~12a:igjoo~

:5~ii(<( 14..~ CI)~CtcCl) ~
Cl)W«W 15

Z~ ~~~zZ::I -
O~ D:a1I-CI) 16OCl)Cf,I<C
en!!; ~~~~_IE

< :5js 17:c:
u
E- 18
=>::c 19

20
21
22
23

9 In sum, the FTB's representations of fairness and promises of confidentiality to Hyatt

10 and his representatives were false.

tv. The spoliation of evidence by FTB lawyers.

The FTB now tries to shield and literally bury its fraudulent, sham proceeding by

assertions ofattomey-client privilege. In addition to Jovanovich's involvement as set forth

above, Jovanovich has recently testified that prior to retirement from the FTB in June of 1998,

she was·a member of the FTB litigation team defending this action.233 Subsequent to her

retirement, she has been retained by the FTB as a consultant to assist and handle the litigation.234

Jovanovich testified that after her retirement from the FTB, she maintained handwritten

notes regarding her work on, and her role in, the Hyatt audits. These notes represent the only

work done on the protest to date. Some of these notes were produced at her deposition. She

testified, however, that she destroyed most of her notes in October of 1998 - approximately

eight months after the litigation had started and many months after she began working as a

lawyer on the litigation team defending the FTB.23S In other words, despite being an attorney

and assisting in the defense of this litigation, she directly engaged in spoliation of evidence

24 highly relevant to this case.

25
26
27

28

Moreover. Jovanovich's testimony is not the only testimony that relates to spoliation of

m Jovanovich depo., Vol. II, pp. 65-66.

~34 Jovanovich depo., Vol. II, pp. 8-10.

m Jovanovich depo., Vol. I, pp. 71-79.
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1 evidence. Carol Ford, the FTB reviewer on the Hyatt audits, testified that she printed out a hard

2 copy of her notes from her computer, but then deleted such notes from her computer hard drive.

3 She did this in approximately March of 1999 - over a year after the litigation had commenced

4 and after she had been served with a notice of deposition and request for documents. Incredibly,

5 Ford testified that she destroyed her computer records at the instruction of an FTB in-house

6 attorney, Bob Dunn.236 During the same deposition, after a lunch break and discussion with

7 FTB counsel, Ford offered to change her testimony to indicate that Dunn had not instructed her

8 to destroy such notes. Nevertheless, Miss Ford's initial testimony was clear and unambiguous

9 on this point, and the fact that she was instructed during the lunch break to recant her testimony

10 is obvious.

In short, the FTB's fraudulent and sham audit of Hyatt (the largest residency audit ever),

and assessment of now over $22 million in taxes, and penalties, and interest against him was

assisted by the FTB in-house lawyers who are now apparently trying to cover up the fraud by

spoilage of documents.

Hyatt's more detailed swninary of evidence setting forth aprimafacie showing of fraud

and tortious conduct on the part of the FTB is set forth in the accompanying "Appendix re

Prima Facie Showing of the FTB's Fraudulent Conduct." The crime-fraud exception therefore

provides an alternative ground, in addition to those set forth in the above sections, for the Court

to order production of the documents and testimony of witnesses now being withheld by the

20 FTB based on the ~ttorney-client privilege.

21

22 VOl. The work-product doctrine does not protect FTB 07381 from production.

23 In regard to one document (FTB 07381), the FrB asserts attorney work-product in

24 addition to the attorney-client privilege. This document apparently pertains to conversations

25 Ms. Jovanovich had on tax sourcing issues while working on the Hyatt audits.

26 As set forth above, the discovery commissioner found that Ms. Jovanovich was not

27 acting as an attorney in regard to her role in the audits. Her "work" is therefore also not entitled

28
236 Ford Depo, Vol. II, pp. 262-64.
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1 to protection under the work product doctrine for the same reason set forth above in regard to

2 the attorney-client privilege.

3 Additionally, as discussed above, the FTB has waived any privilege that might have

4 existed on the sourcing issue by its disclosure of the "fIrst" Shigemitsu memo on such subject.

S This first memo set forth a position against Hyatt. The FTB can not now block discovery of

6 documents contrary to or supporting its position on the sourcing issue. The district court's order

7 requiring production of FTB 07381 was therefore correct.

8

9 IX.

10

The district court properly ordered that the scope of discovery in this action is ''the
entire audit and assessment process performed by the FTB that was and is directed
at" Hyatt

11 The FTB' s writ petition references and challenges "Finding No.4" by the discovery

12 commissioner that the scope of discovery in this action is "the entire audit and assessment

I'm not sure however, Mr. Leatherwood, that in the zeal to collect taxes
which the state of California is positive they are entitled to, and I don't
think that's too strenuous ofa word to use. I think that all the
investigation here that has been conducted has led a number of people
in the tax collecting process to be as competent as you are and as wann
to the subj ect as you are, that taxes are owed, that that thereby justifies
procedures that may not be strictly within the rules to collect those

Commissioner: [I]fthere were any attempts to obtain taxes in some
kind offraudulentfashion as I beheve would be the case if the attempt
would have been made to say, you know, ifyou don't pay we are going
to assess a fraud penalty on you, even though there is no fraud that we
can determine legally, we are going to assess that fraud penalty on you
ifyou don't settle with us. Now, in my view that would be an improper
way of collecting taxes, but I think that you should be able to explore
and find out whether or not that in fact happened. If it did or if it did
not happen.238 . .

;z:
tLl
t1..
t1..
i:.LI
f-zocn~~.~
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;z~o~
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_11.
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w,.., 13 process perfonned by the FTB that was and is directed at" Hyatt.237 The discovery::>,..
~ZT'"

>a:wll!~~:a:~ 14 commissioner's explanation during the November 9,1999 hearing best answers and rebuts the
!;c~~~
(j)Woc(jjJ 15 FTB's eha11enge:
~~~z~s~w~ffi~ffi 16<5»m~ 17

18

19

20
21

22
23

24

25

26
11-

27 237 FTB Writ Petition, p. 8,ln. 17 - p. 9, In. 3.

28 238 11/9/99 Hearing transcript, p. 57, In. 20 - p. 58, In. 8 (emphasis added). (See Exhibit 4 to the FTS's
Writ Petition.)
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Commissioner: Perhaps it's in these documents you don't want to turn
over.

taxes.

Mr. Leatherwood (the FTB's lead counsel): That didn't occur here.

Commissioner: Well, then J think we need to find out what was done
exactly and then let the jury or the judge decide if that occurred or not.

Mr. Leatherwood: Well, they have taken 20-something depositions.
They haven't found anything yet, and now-

The discovery commissioner concluded by stating:

Commissioner: I think everybody is in agreement there were only some
few certain acts done in Nevada, investigation by the FTB on premises,
so to speak, here as well as inquiring with various Nevada companies
and other things, but that in my view is only a part of the process of
collecting the tax from Mr. Hyatt, and the process is what is under
attack here, and I think in my view, particularly a state agency should

feel that its process should be open to exploration in a case such as this
so that we have an open form of government. 240

Commissioner: I don't think you want my opinion on it Mr.
Leatherwood.239

Mr. Leatherwood: Well, you have had a chance to review those
documents.

A. Nevada law allows a broad scope of discovery.

The discovery commissioner's finding, and the district court's subsequent order, is

consistent with the broad scope of discovery permissible under Nevada law. Under the Nevada

Rules of Civil Procedure, any matter that would bear on, or reasonably could lead to other

matters that could bear on, any issue that is or may be in the case is relevant and discoverable.241

To afford each party a fair opportunity to present its case at trial, the trial court must permit the

23 parties to scrutinize all relevant evidence.242

1

2

3

4

5

6

7

8

9

10

;Z 11
~
i:... 12
i:...
u.l w •.... 13Eo-:z :::>~

Q :lI:z~
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::r: 19

20

21

22

24
11

__

25 239 [d. at p. 59, In. 17 - p. 60, In. 16 (emphasis added).

26
27

28

240 [d. at p. 73, In. 22 - p. 74, In. 8 (emphasis added).

241 See Harrison v. Falcon Products, Inc., 103 Nev. 558, 746 P.2d 642 (1987); Greenspun v. Eighth Judicial
District Court, 91 Nev. 211, 533 P.2d 482 (1975) both citing Nev. R. Civ. Proc. 26(b)(I).

242 Hickman v. Taylor, 329 U.S. 495 (1947).

- 67-

AA00786
RA001416



The FTBhas made clear its "position" that discovery in the underlying action should be

2 limited to ''Nevada acts." The FTB, however, cites to no authority that limits discovery, or even

3 suggests a limitation on discovery, based on a state's borders. Such a proposition is absurd,

4 particularly in a tort action alleging invasion of privacy and fraud, among other claims, where

5 the acts constituting the torts may have taken place in multiple locations and may have been

6 directed from one state to another. Moreover, the damage from the torts may have been

7 experienced in a state separate from where the tortious conduct conunenced.

8 B. Hyatt's tort claimscannotbe "split."

9 Hyatt's tort claims cannot be split and divided by state borders such that the Nevada

10 courts would have jurisdiction only over tortious acts in Nevada, but not the tortious conduct

11 occurring in California that was directly related to and a proximate cause of the injuries suffered

12 by Hyatt in Nevada. Indeed, as was the case in Mianecki - the controlling Nevada authority in

13 regard to this case, the tortfeasor need not even have entered Nevada to be held liable for torts

14 causing injury within Nevada. But in this case, the FTB did enter Nevada and engaged in

15 tortious·conduct inside and outside of Nevada causing injury to Hyatt in Nevada." It is hornbook

16 law that a cause of action cannot be "split" with parts of a claim heard in one state while other

17 parts of the claim are heard in another state.

18

19

20

The wrongful act of defendant creates the plaintiffs cause of action.
Policy demands that all forms of injury or damage sustained by the
plaintiff as a consequence to the defendant's wrongful act be recovered
III one action rather than in multiple actions. 243

The FTB's rather bizarre and unprecedented argument, that the Court can only consider
21

Nevada acts to detennine the FTB's liability for the tort claims, would require that an aggrieved
22

party must sue a tortfeasor in multiple locations in order to obtain full recovery. Again, there is
23

no legal precedent for the FTB's attempted splitting of Hyatt's tort claims along state

24 boundaries.
25

The FTB'sbizarre argument that the torts should be divided by state boundary is

26 contrary to the great weight of legal authority, which holds that a party can be held liable in the
27 11----------
28 243 Smith v. Hutchins, 93 Nev. 431, 432,566 P.2d 1136, 1137 (1977) (citing Reno Club. Inc. v. Harrah. 70

Nev. 125.260 P.2d 304 (1953)).
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1 forum state for the effects, i.e. the injuries to a resident in the forum state, caused by tortious

2 conduct which took place outside the forum state.244Nevada courts are in accord.

3 Ridgon v. Bluff City Transfer & Storage Co. held that "since the defendants' acts

4 allegedly injured [plaintiff] in Nevada, 'it is beyond dispute that [Nevada] has a significant

5 interest in redressing injuries that actually occur within the state. ",245Ridgoll explained that the

6 Nevada Supreme Court has "previously held that physical presence within Nevada is not

7 required" where consequences were suffered in Nevada.246Ridgon also cited the United States

8 Supreme Court's holding that a defendant is liable in the forum state "whose only 'contact' with

9 the forum was to lmowingly cause injury in the forum state through a foreign act.,,247

10 The conduct of which Hyatt complains, regardless of where each act took place, is more

11 than sufficient to hold the FTB liable in Nevada because Hyatt's injury occurred in Nevada. For

12 example, Fegert, Inc. v. Chase Commercial Corp.248 found it appropriate to hold a defendant

13 liable in Nevada for claims arising from th~ alleged "harassment and pressuring" ofa Nevada

14 resident even though the defendant's only Nevada contact was hiring the attorneys who

15 allegedly engaged in the harassment and pressuring.249Fegert cited prior U.S. Supreme Court

16 precedent that "emphasizes the significance ofthe place where the brunt of the harm was

17 suffered in deciding the propriety of exercising Jurisdiction over an out of state defendant."250

18 Causing harmful consequences in Nevada is sufficient grounds for holding a defendant liable in

19 Nevada.2S1

248 586 F. Supp. 933 (D. Nev. 1984).

249 586 F. Supp. at 936.

210 586 F. Supp. at 936 (citing Calder. 104 S.Ct. at 1487).

244 See. e.g., Calder v. Jones, 465 U.S. 783, 787 (1984).

24S 649 F. Supp. 263 (D. Nev. 1986) (quoting Keeton v. Hustler Magazine. Inc., 465 U.S. 770, 776 (1984).)

246 649 F. Supp. at 266 (citing Burns v. Second Jud. Dist Ct., 97 Nev. 237, 627 P.2d 403 (1981) and Certain-
Teed Products Corp. v. SecondJud. Dist. Ct., 87 Nev. 18,479 P.2d 781,784 (1971».

247 649 F. Supp. at 267 (citing Calder v. Jones, 465 U.S. 783, 789-90 (1984».

20
11
_

21

22
23

24
25

26
27
28

251 Jarstad v. Nat. Farmers Union Property and Casualty Co., 92 Nev. 380, 387, 552 P.2d 49 (1976).
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1 Courts in other states, including the FTB's home state of California, have held it

2 sufficient to assert jurisdiction over non-residents who never set foot in the forum state but sent

3 letters or placed telephone calls into the forum state causing injury to a resident in the forum

4 state.

5

6

7

8

[A]n individual may have contact with the forum state where he causes
another to act whether or not the individual has himself contacted the
state. Thus, Comment a to sectiou37 of the Restatement (2d), Conflict
of Laws states: "A state has a natural interest in the effects of an act
within its territory even though the act itself was done elsewhere. The
state may exercise judicial jurisdiction on the basis of such effects over
the individual who did the act. ... ,,252

16 authority to address the claims at issue.

9 Hyatt has found no reported case in which a court, with personal jurisdiction over a

10 defendant for the claims alleged, limited the discovery, the evidence admissible at trial, or the

11 recovery of the plaintiff by state boundaries.

18 Nevada has personal jurisdiction over a non-resident defendant "the court [has] jurisdiction to

19 proceed and grant any relief to which the plaintiff [is] entitled .... " Sweeney found that Nevada

20 had jurisdiction over defendants who had made a general appearance. despite an apparent

21 mistake in the form of the summons. While the Sweeney decision dates back to 1885, the law

c. Having personal jurisdiction over the FTB, the trial court has authority to
provide full relief to Hyatt for the tort claims alleged regardless of where the
tortious conduct occurred, and therefore discovery canoot be limited by state
boundaries.

It is hornbook law that a court with personal jurisdiction over a defendant has full

The Nevada Supreme Court held long ago in Sweeney v. G.D. SchulteJ53 that once

12

;z
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~
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22

23

24

25

26

28

m Seagate Technology v. A.J. Kogyo Co., 219 Cal. App. 3d 696, 268 Cal. Rptr. 586, 589 (1990). See also
Schlussel v. Schlussel, 141 Cal, App.3d 194, 198,190 Cat. Rptr. 95 (1983) C"[P]lacing ofcrirninal telephone caU to
California no different than shooting a gun into the state .... "); Rusack v. Harsha, 470 F. Supp. 285, 292 (M.D. Pa.
1978) (holding that sending of defamatory letter into state and causing injury in state subjects defendant to
jurisdiction); Stiftl v. Lindhorst, 393 F. Supp. 1085, 1088 (M.D. Pa.), aff'd, 529 F.2d 512 (3d Cir. 1975), cert. denied,

27 425 U.S. 962 (1976) (holding that sending of defamatory letter into state and causing injuxy in state subjects defendant
to jurisdiction).

m 19 Nev. 53, 57, 6 P. 44, all'd, 19 Nev. 53, 8 P. 768 (1885).
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1 has not changed.2'4

2 Recent pronunciations on the issue from courts in other jurisdictions are entirely

3 consistent with Sweeney.

4

5

6

7

[T]he relief sought in the complaint is not the guiding factor because if
jurisdiction attaches at all under the [long-arm] statute, the nonresident
is before the Court for any and all relief that might be necessary to do
justice between the parties by virtue of the fact that the jurisdiction
conveyed by the statute is in personamjurisdiction.m

Federal courts also have concluded that, so long as they have personaljwisdiction over

As a result, "the entire audit and assessment process performed by the FTB that was and
17 is directed at" Hyatt is at issue and subject to discovery.

The .\lrotectiveorder crafted by the discovery commissioner does not in any way
restrIct or hinder the FTB in this litigation, and statements to the contrary by the
FTB are false and misleading.

18

19 X.
20

21
22 A. The protective order does not restrict or hinder the FTB in this litigation.

8 the defendant, the non-residency of the defendant is of no consequence and in no way limits the

9 court's authority to grant relief.2S6

10 There is simply no authority that would allow the FTB to split Hyatt's tort claims by not

11 allowing him to take necessary and relevant discovery outside of Nevada. As the discovery

12 commissioner concluded:

Commissioner: Well, because the way Nevada got involved in this was
by acts done by the FTB in Nevada. Nobody disputes that certain acts
were done in Nevada in the process of collecting this tax, or let's not
say collecting. Nothing has been collected yet I guess, in assessing the
tax, and that's what, that's why you are here. That's why you are
here.257
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23 The FTB's petition repeatedly contends - falsely and in direct contradiction to the

24

25 2~ Indeed, the Sweeney case despite its age is still cited in the annotations under Rule 4 of the Nevada Rules
of Civil Procedure.

26
27

28

ZS5 Gans v. M.D.R. Liquidating Corp., 1990 WL 2851 (Del. Ch. 1990).

256 Posner Laboratories, Inc. v. Pro-line Corp., 1978U.S. Dist. Lexis 16334 at 7 (S.D.N.Y. 1978). See also,
Geo-Physical Maps, Inc. v. Toycraft Corp., 162 F. Supp. 141, 148 (S.D.N.Y. 1958).

m 11/9/99 Hearing transcript, p. 58, Ins. 15-22. (See Exhibit 4 to the FIB's Writ Petition.)
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15 this action. The only limitation that the protective order places on the FTB's right to use
16

designated material is that the FTB must not disclose designated material outside of this

The FTB has misrepresented the scope and effect of the protective order.

The protective order therefore does not limit the way in which the FTB counsel defends

B.

1 terms of the protective order- that the protective order imposes great burden and expense and

2 would greatly restrict counsel's ability to use discovery materials in preparing the FIB's

3 defense and conferring with their client.258 The FTB gives no explanation as to how Hyatt's

4 protective order in any way limits the FTB' s counsel in preparing its defense for this case. The

5 very paragraphs of the order cited to by the FTB say directly the opposite.259

6 The protective order specifically and affirmatively states that material designated under

7 the protective order may be used for "discovery, in preparation of discovery, inpreparation for

8 trial, trial, any appeals related to this action.,,260 The intent of the district court's protective

9 order is to allow the parties to use designated materials as necessary to prosecute and defend this

10 case, but not to use materials designated under the protective order for other purposes.

11 The protective order specifically states that counsel for the FTB may disclose

12 confidential material to FTB:

the employees, officers, and board members to the extent necessary to
assist FTB counsel in the defense of this action.261

17 litigation.
18

19
20 In both the FIB's writ petition and its recent opposition to motion for clarification, the

21 FTB misrepresents the scope and effect of the protective order. The FTB would have this Court

22 believe that every document produced in this litigation, either by Hyatt or the FTB, falls within

23

24

25

26
27
28

25& FTB Writ Petition, p. 7, Ins. 2-9; p. 14, Ins. 22·23, pp. 36-39.

2:19 FTB Writ Petition, p. 37, In. 27, citing paragraphs 2(a) 3, 7, and 12 of the trial court's Protective Order.
(See Exhibit 6 to the FTB' s Writ Petition.)

260 Protective Order,1I3(h). (See Exhibit 6 to the FTB's Writ Petition.)

261 Protective Order, 112A(ii). (See Exhibit 6 to the FTB's Writ Petition.)
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1 the category of "Hyatt Confidential Information" or "FTB Confidential Information," as those

2 terms are defined in the protective order, and therefore are subject to the terms of the protective

3 order.262This is simply not true.

4

5

1. The FTB understands that the scope and effect of the protective order is
extremely limited.

Only materials that are stamped or marked "Confidential - NV Protective Order" are

15 anyone who abuses the protective order.

14 both parties not to over-designate materials as subject to the protective order as he will sanction

13 subject to its terms. The most obvious example is the Discovery Commissioner's warning to

I want everybody to use their best efforts to not designate something as
Confidential in the first place unless you are truly seeking to follow that,2M

He then further stated:

I think I addressed that in here, but as far as designating documents that are
Confidential that should not be designated, that's going to go in effect as of
the time of this recommendation from that point on. I'm not going to go
back and say you shouldn't have. I'm not going to impose any penalties
for prior conduct because we did not have this in place, this order in place
prior to thiS.265

That the protective order is limited to the materials specifically designated by the parties

6 subject to the terms of the protective order.263The protective order itself states in paragraph 4 of
7 the Findings, at line 16, that material "so designated by the parties" is that which will be
8 governed by the protective order. The protective order entered by the district court was
9 specifically dictated by the discovery commissioner who combined previous portions of
10 different drafts of the protective order, as well as added his own language in certain sections.
11 The discovery commissioner's comments at the hearing on November 9, 1999, however,leave
12 no doubt that materials must be specifically designated under the protective order in order to be

18
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20
21

22
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23 is consistent with the numerous meet~and~confers prior to the November 9, 1999 hearing, the
24

2S

26
27

28

262 FTB Writ Petition, pp. 36 - 39; FTB Opposition to Motion for Clarification, p. 9, Ins. 5 - 7.

263 Protective Order, p. 2, In. 16, p. 3, Ins. 9-11. (See Exhibit 6 to the FTB's Writ Petition.)

264 1119/99 Hearing Transcript, p. 15, Ins. 8-11. (See Exhibit 4 to the FTB's Writ Petition).

265 11/9/99 Hearing Transcript, p. 18, Ins. 9-17. (See Exhibit 4 to the FTB's Writ Petition.)
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1 letters and prior drafts of the protective orders exchanged between counsel, and the briefs filed

2 with the Court.266

3 Subsequent to the hearing, a draft of the "Report and Recommendation" regarding the

4 protective order was circulated under cover letter from Hyatt's counsel dated November 22,

5 1999.267The letter explains that the term "Confidential- NY Protective Order" was inserted

6 into the draft protective order to distinguish prior productions of documents which had been

7 marked "confidential" and which would not be subject to the protective order, at least not

8 without a party re-designating materials as "Confidential- NY Protective Order." Most

9 revealing in regard to the FTB's misrepresentations to this Court is a comment from the FTB's

10 writ petition where it acknowledges that its prohibition on using documents in other proceedings

11 is limited to "documents designated 'NY Confidential' by Hyatt.,,26s

12 Hyatt's designation of materials as "Confidential- NY Protective Order" in this case

w... 13 has been extremely limited. For example, certain selected documents were so designated as
::l-:'::z-~~ ~ .~ g;~; 14 well as the transcript from Mike Kern's deposition. But the vast majority of the 14,000 plus....• c

~~~~
Ul W <I: W 15 documents produced by Hyatt and his associates that have been subpoenaed by the FTB have~~:iz
~ ~ ~ en 16 not been so designated.O(/)(/)ffi
~!l!~>~i5 17 The FTB has also used the "Confidential - NY Protective Order" designation on

18 selected documents. Clearly the FTB understands that such a specific designation is necessary

19 for a document to be subjected to the tenn of the protective order.

20 Ironically, the FTB is using the special designation to prohibit Hyatt form using

21 damning materials that support the testimony of Candance Les, i.e., the whistle-blower. The

22 FTB has designated as "Confidential- NV Protective Order" the transcripts from the interview

23 its investigator conducted of Ms. Les and her testimony in another legal proceeding in which

24 she testified, consistent with her testimony in this case, regarding the wrongful conduct in the

25

26

27

28

266 See Exhibits 9 , to Vol. ill, in the accompany Appendix of Exhibits filed with the Supreme Court.

267 See Exhibit 24, to Vol. IX, in the accompany Appendix of Exhibits filed with the Supreme Court.

268 FTB Writ Petition, p. 7, Ins. 4·5.
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1 FTB in the Hyatt audit.269

2

3

2. Correspondence confIrmed the limited scope and effect of the protective
order.

The FTB cannot in good faith represent to this Court that the protective order is
4 preventing it from preparing this case for trial, nor from using the vast majority of the discovery
5 materials obtained in this litigation in the protest proceeding pending in California.
6 Hyatt informed the FTB in correspondence that he would designate relatively few

269 FTB 14465 and 14597 are the cover pages to the respective transcripts. (See Exhibit 23, to Vol. IX, in
the accompanying Appendix of Exhibits filed with the Supreme Court).

C. The FTB misrepresents material facts regarding the protective order.

The FTB's statement that Hyatt produced no documents responsive to the FfB

document requests prior to the entry of the protective order is false, misleading, and

inflammatory. The FTB's petition failed to acknowledge that Hyatt produced over 14,000

pages of documents in this litigation prior to the district court issuing the protective order now

disputed by the FTB. The FTB attempts to have this Court believe that the FTB received little

discovery from Hyatt prior to the entry of the protective order, but most of Hyatt's 14,OOO-page

270 Letter dated December 14, 1999 from Hyatt cOWlseI(see Exhibit 25, to Vol. IX, in the accompanying
Appendix of Exhibits flIed with the Supreme Court).

7 documents under the protective order and that he would rely on the repeated representations of
8 the FTB's Nevada counsel that materials produced in this litigation that are not designated
9 pursuant to the protective order would still be protected as "confidential" pursuant to the FTB's

10 own rules, regulations, policies and procedures.27o

The only dispute therefore over the protective order is the neutral provision included by

the Discovery Commissioner that requires materials that have been designated as "Confidential

- NY Protective Order" not be used in other proceedings without receiving permission of the

opposing party or obtaining such materials through whatever lawful means exist in regard to

other proceedings. As set forth above, this involves a very limited subset of the discovery

produced in this litigation, and it is the FTB that is using the provision to block damning

materials from being used elsewhere.

z 11
~
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16 commissioner on September 24, 1999. The FTB was unflinching and unwavering in its position

15 in July 1999 - was never modified, not even after the telephone conference with the discovery

17 that it will only accept a "California" protective order based upon California rules and

In contrast, the only FTB version of a protective order - the one proposed by the FTB

271 Hyatt has produced over 14,000 pages of documents since commencement of the litigation, most prior
to the entry of the Protective Order. See Hyatt's detailed Index, attached as Exhibit 26, to Vol.lX, in the Appendix
of Exhibits filed with the Supreme Court.

272 See Hyatt's opposition to FfB's Motion to Compel, attached as Exhibit 9, to Vol. VI, in the
accompanying Appendix of Exhibits filed with the Supreme Court.

13 determining the form ofrelief.274

1 production of documents t9 the FTB was responsive to one or more of the FTB's document

2 requests and was produced well before the protective order was issued.271

3 Hyatt diligently sought to resolve this protective-order issue through numerous meet-

4 and-confers and with cooperative revisions of his initial protective order first submitted to the

5 FrB on May 17, 1999, along with Hyatt's responses to the FTB document requests at issue

6 here. The final version of Hyatt's protective order addressed almost every concern expressed by

7 the FTB during the meet-and-confers and conformed strictly with the discovery commissioner's

8 suggestions made during the September 24, 1999 telephone conference with counsel for the

9 parties.272

10 Hyatt proposed a protective order based on Nevada law and procedure. Nevada, of

11 course, looks first to Nevada court decisions, rules, and statutes for governing law.273 In

12 considering protective orders in discovery matters, Nevada courts have broad discretion in

18

19

20
21

22
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23
273 Dickson v. State, 108 Nev. 1,2, 822 P.2d 1122, 1123 (1992) ("While the dissent cites cases from other

24 jurisdictions, we are bound to follow the law in Nevada."); Nev. R. Civ. P. I ("These rules goveru the procedure in
the district courts in all suits ofa civil nature whether cognizable as cases at law or in equity ....••)

25

26

27

28

274 Monroe, Ltd. v. Central Telephone Co., 91 Nev. 450, 454, 538 P. 2d 152, 154 (1975) (stating th t
protective orders are "committed to the court's discretion"); Turner v. Saka, 90 Nev. 54, 62, 518 P. 2d 608,613 (1974)
(discovery matters and protective orders are within the court's discretion); Maheu v. Eighth Judicial District Court,
88 Nev. 26, 34, 493 P. 2d 709, 714 (1972) (same); Thomas W. Biggar et aI., Nevada Civil Practice Manual § 1663
(3d ed. 1993) (staring that in the matter of protective orders, Nevada courts have "broad discretionary powers."). Nev.
R. Civ. P. 37(a)(2) ("Tfthe court denies the motion [to compel] in whole or in part, it may make such protective order
as it would have been empowered to make on a motion made pursuant to Rule 26(c).") [emphasis added].
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regulations and the FrB' s own policies. 'Z7S These are the same rules and regulations the FTB

has been violating for seven years regarding Hyatt. Hyatt rejected the FTB's unfair ultimatum

and suggested a protective order that is consistent with Nevada civil procedure and litigation

practice in Nevada and that is consistent with the Discovery Commissioner's suggestions.

The need for limiting disclosure and dissemination of certain information produced in

discovery to this litigation is evident by the highly sensitive technical, licensing, and patent

information, highly personal large dollar-magnitude financial information, and other

information about Hyatt, including the type of information previously revealed by the FTB to

third parties, that forms part of the basis of Hyatt's invasion of privacy claims.

D. California law and FTB internal policy should not govern the
protective order in this Nevada litigation.

The FTB's California protective order states that it would be governed by:

'California Revenue and Tax Code Sections 19542, 19547 and in
accordance with the FTB's "need to lmow" internal policy, FTB legal
branch confidentiality policies, the FTB security and disclosure manual and
directives of the franchise tax board.276

Hyatt instead proposed, and the district court ruled, that the protective order be governed

by Rule 26 of Nevada Rules of Civil Procedure, specifYing that each party be allowed to use

information designated by the other as confidential "for discovery, in preparation for discovery,

for trial, and in preparation oitrial, and any appeal related to this action." In other words, the

parties can make whatever use of the confidential materials they deem necessary for prosecuting
20 or defending the instant case.
21

22
1. The FTB bas not produced the policies on which it asks this Court to base

the protective order.

23 Nowhere in its proposed protective order nor in its correspondence during meet-and-

24 confers, nor during telephone meet-and-confers, nor in its moving papers did the FTB even set

25 forth what it understands the aboveMquotedCalifornia laws, rules, regulations, and internal

26 policies require in regard to keeping material confidential. The FTB has never given Hyatt a

27

28
175 Jd.

276 FTB Protective Order, 1[3. (See Exhibit 6 to the FTB's Writ Petition.)
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I copy of the Legal Branch Confidentiality Policies, nor an unredacted copy of the Security and

2 Disclosure Manual, nor other "directives" on which the FTB would base its order. Indeed, it

3 would seem that the FTB is merely required to comply with its own self-serving "need to know"

4 policy in determining what to keep confidential. Conveniently for the FTB, it would never be in

5 violation of such a protective order as for any of its disclosures it may simply respond that the

6 entities (which includes newspapers) "needed" to review the "confidential" materials.

7

8

2. The FI'B had already failed to provide effective protection under California
law.

California does provide for criminal penalties for FTB violations of confidentiality, but

z
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9 these provisions are toothless since the chief law enforcement officer of California - the
10

Attorney General- is also in this case the FTB's counsel. In addition, the Attorney General's
11 office has itself violated these criminal "protections" of confidentiality by revealing confidential
12 information from Hyatt's audit file. It is not realistic to expect the Attorney General's office to
13 police its own behavior. In addition, this Court has no jurisdiction to impose criminal sanctions

14 under California law.

3. A neutral provision regarding use of "confidential" materials
in other cases and proceedings is appropriate in this case.

The discovery commissioner's protective order addresses the possibility that the parties

18 may want to use "confidential" information designated by the opposing side in other matters

19 such as the California tax protest. The discovery commissioner's protective order requires that

20 the party seeking to use confidential information in other proceedings use whatever legal means

21 are available in such other proceedings to obtain the materials. The Nevada Court is therefore

22 not put in the position of determining the appropriateness or inappropriateness, or whether to

23 limit or expand, the use of "confidential" material in other proceedings over which it does not

24 have jurisdiction.

25 This is the main issue in dispute concerning the protective order. The FTB insists that

26 "confidential" materials gathered in this Nevada litigation also be deemed a part ofthe

27 California tax case. If the Nevada district court were to make such a ruling it would (a) infringe

28 upon and interfere with the unrelated California tax protest over which it has no jurisdiction; (b)
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1 possibly give the FTB rights it may not otherwise have under California law; and (c) blur the

2 entirely separate nature of this Nevada tort action and the California tax protest. Under

3 California law and the FTB rules, regulations, and its own policies, the FTB cannot obtain in the

4 California tax protest many of the "confidential" materials that will be produced in this Nevada

5 litigation, i.e., documents well after the audit years. The district court's neutral provision on

6 this point is therefore appropriate.

7

8

4. Materials submitted in the California tax protest are not protected from
public disclosure.

California law on which the FTB wants to base the protective order does not accord
9 Hyatt the protection sought through a protective. order entered in this case. As explained below,
10 materials submitted in the California tax protest and used by the FTB may ultimately become

13 wherein the FTB continues its investigation and revisits its determination.277 Assuming, as is

17 and protest in an attempt to support its findings during the BOE appeal. Once such materials are

11 part of the public record.

18 submitted to the BOE, the BOE may use such material in reaching a decision. The BOE's
19 decision is not kept confidential nor is the basis of its decision or the documents submitted to the
20 BOE kept confidential. Materials used by the FTB in the California tax proceeding may

In sum, the California tax proceeding is now at what the FTB calls the protest level

During the BOE appeal, the FTB may submit whatever it has gathered during the audit

12

w •...::J..-
~:z"-

~lt:wm
:5a:~< 14
!ci: ~ [2 ~ typically the case, the FTB rubber-stamps its assessment at the protest stage, Hyatt can finally
C1)W<w 15
~ ~ ~: appeal to a related entity, the California State Board of Equalization ("BOE").278
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21 therefore become a matter of public record.
22 One recent example is the case of George Archer, a well known professional golfer on
23 the PGA Senior Tour and a long-term Nevada resident. Mr. Archer was completely vindicated
24 by the BOE after its fmding that Mr. Archer was a resident of Nevada and that the FIB
25 improperly assessed taxes against him. In pursuing Mr. Archer, a well respected senior golf
26

11-

27
28

277 Cal.Rev.& Tax Code §§ 19041 & 19044.

278 Cal.Rev. & Tax Code § 19045.
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17 "government administration?"

15
"government administration." But documents designated under the protective order can be used

16
by the FTB in defending this litigation. How then does the protective order interfere with

The protective order does not interfere with the FTB's "government
administration."

5.

Without explanation, the FTB asserts that the protective order will interfere with

lfthe FTB, as a governmental agency, has the right to obtain the few designated
18

I professional, the FTB made public certain parts of his private financial information and

2 badgered him to the point where he even worried about the possible consequences of visiting his

3 grandchildren who lived in California. "George Archer, a top professional golfer, asked the

4 State Board of Equalization last Wednesday, 'Why has the Franchise Tax Board made my life a

5 'living hell for the last six years?'" ...and BOE Chair Johan Klehs admonished the FTB staff to

6 stop hounding the beleaguered golfer.,,279

7 lfthe FTB is able to use any "confidential" materials from this Nevada litigation in the

8 California tax protest, such materials may ultimately become part of the public record. For that

9 reason, the district court correctly ruled that any "confidential" materials obtained in the Nevada

10 litigation may not automatically be used in the California tax case. Rather, the decision as to

11 whether any particular materials deemed "confidential" are appropriate for and may be used in

12 the California tax protest must be left for determination in that proceeding.

19
materials for the California tax protest, it should not do so through this litigation. The district

20
court properly avoided any ruling on the appropriateness of the "confidential" documents being

21
used in the California tax protest. Nothing in the protective order prevents the FTB from

22
obtaining "confidential" materials through whatever legal means the FTB has under California
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23 law.
24

In regard to imposing a burden, therefore, it is the FTB' s desired "California" protective
25

order that imposes the greatest burden on the parties and to the district court. By asking that the
26
27

28 279 Article in Caltaxletter dated September 6. 1999. (See exhibits attached to Hyatt's Opposition to t
FTB's Motion to Compel. attached as Exhibit 9, to Vol. VI, in the accompanying Appendix of Exhibits filed in the
Supreme Court.)
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protective order be based upon California law and FTB policy and procedures, it is entirely

2 unclear what limitations there are on "confidential" materials in this case and what control the

3 district court would have over this process.

4 In sum, the FTB has failed to demonstrate how the protective order would cause it to

5 suffer any burden whatsoever in this case.

Tbe FTB's opposition to tbe motion for clarification raised an issue not addressed
in its writ petition, but it is a red berring that sbould be ignored by this Court as it
'!Vasby tbe trial court.

The FTB's Opposition to Motion for Clarification of Stay Order of June 7, 2000 was in

reality a tardy supplement to its writ petition. Instead of merely addressing the very focused

6

7 XI.

8

issue of the scope of this Court's June 7, 2000 order, the FTB first improperly argued that both

the scope of the discovery ordered by the district court and the protective order it entered

exceeded the court's jurisdiction based on the principle of comity. The scope of discovery in

this case and the protective were addressed in detail above.

Procedurally, this "supplement" to its writ petition was highly inappropriately and

should therefore be rejected without further consideration. Substantively, the analogy used by

the FTB is a classic red herring that is easily dismissed. Specifically, the FTB attempts to scare

this Court, as it tried during the summary judgement motion in the district court, by "warning"

that ifFTB auditors are held accountable for tortious acts committed in, directed into, or

injuring a resident of Nevada, the Nevada Gaming Control Board may also be subject tosuit in

other states when investigating applicants for gaming licenses.

But the Gaming Control Board is conducting permissive investigations of applicants

who have voluntarily submitted applications and welcomed the Gaming Control Board to

investigate their background. Th~re can be no invasion of privacy in the Gaming Control

Board's investigation when the investigation was permissive. Moreover, this Court would

undoubtedly endorse as public policy that the Gaming Control Board should not be engaging in

illegal and tortious conduct in carrying out its permissive investigations as the FTB is charged

28 with in this case.
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280 See Exhibit 11, to Vol. VII of the accompanying Appendix of Exhibits fIled with the Supreme Court

281 440 U.S. 410,415-16 (1979) (emphasis added).

282 440 U.S. at 418 (emphasis added).

283 99 Nev. 93, 658 P.2d 422, cert. dismissed, 464 U.S. 806 (1983).

284 8 Cal. 3d 522,105 Cal. Rptr. 355 (1972), cert. denied, 414 U.S. 820 (1973). Mianeckiwas consistent with
the United States Supreme Court's holding in Nevada v. Hall, 440 U.S. 410 (1979).

28S Mianecki 658 P.2d at 423-24 (emphasis added).
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1 It is well established under both Nevada law and United States Supreme Court precedent

2 that one state may not commit torts in or cause tortious injury in another state with impunity.

3 Again, this issue was extensively briefed in the district court as part of Hyatt's opposition to the

4 FTB's ill-fated summary judgment motion.28o

5 In sum, Nevada v. Hall related to a claim of sovereign immunity based on comity and

6 other principles by Nevada in California courts. The United States Supreme Court ruled that

7 "Such a claim necessarily implicates the power and authority of a second sovereign; its source

8 must be found either in an agreement, express or implied, between the two sovereigns, or in the

9 voluntary decision ofthe second to respect the dignity of the first as a matter of comity.,,28l

10 Nevada v.Hall noted California's position: "the California courts have told us that whatever

11 California law may have been in the past, it no longer extends immunity to Nevada as a matter

12 of comity.,,282

In regard to Nevada's exercise of comity, Mianecki v. District CourtS3 approved and

14 adopted the rationale expressed by the California Supreme Court in Hall v. University of

15 Nevada?84 "We approve the reasoning of the California court and hold that where the injured

16 party is a citizen of this state, injured in this state and sues in the courts of this state, there is no

17 immunity, by law or as a matter of comity, covering a sister state's activities in this state."28S

18 The reasoning in Mianecki applies to this case. The Nevada Supreme Court first

19 recognized that ''Nevada has a paramount interest in protecting its citizens .... ,',286 and that

20 comity cannot trump the rights of the citizens of Nevada. "'[I]n considering comity, there

21
11

_

22
23

24

25

26

27

28
286 [d. at 424.
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1 should be due regard by the court to the duties, obligations, rights and convenience of its own

2 citizens and of persons who are within the protection of its jurisdiction. •••287 With these

3 principles in mind, the Mianecki court held:

4

5

6

7

[W]e believe greater weight is to be accorded Nevada's interest in
protecting its citizens from injurious operational acts conunitted within its
borders by employees of sister states, than Wisconsin's policy favoring
governmental immunity. Therefore we hold that the law of Wisconsin
should not be granted comity where to do so would be contrary to the
policies of this state.2BB

Indeed, the United States Supreme Court has recognized that a state has a particular
8

interest in exercising jurisdiction over those responsible for engaging in tortious activity within

9 its state.

15
rejected by this Court just as has consistently been rejected by the district court.

13
Keeton v. Hustler Magazine, Inc. 289

19
recognized, deliberative-process privilege is not applicable to this case. Specifically, the claims

20
in dispute in this case relate to the FTB's misconduct, not review ofan agency's policy-level

21
decision, and the discovery being withheld has no overarching policy purpose because it relates

22
directly and exclusively to the Hyatt audits. Moreover, the head of the FTB, Jerry Goldberg,

23
failed to invoke the privilege. Finally, even if the privilege were applicable, since it is a limited,

'''A state has an especial interest in exercising judicial jurisdiction over
those who commit torts within its territory. This is because torts involve
wrongful conduct which a state seeks to deter, and against which it attempts
to afford protection, by providing that a tortfeasor shall be liable for
damages which are the proximate result of his tort. '"

The FTB' s tardy strawman argument, and continued assertion of comity, must be

Conclusion.

Deliberative-process. The district court correctly found that the limited, and not well

10

11

12

17 XII.
18
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24

25

26
27

28

287 !d. at 425 (quoting State ex rei. Speer v. Haynes, 392 So. 2d 1183, 1185 (Ala. Civ. App. 1979), rev'd 011

other grounds, 392 So. 2d 1187 (1980».

~8R [d. at 425 (emphasis added).

289 465 U.S. 770, 776-777 (1984) (quoting Leeper v. Leeper, 319 A.2d 626, 629 (N.H. 1974) (quoting
Restatement (Second) of Conflict of Law sec. 36, comment c ( 1971».
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1 weak privilege, it still cannot be used to block discovery where - as here - the litigant's need for

2 disclosure outweighs the government's limited right not to disclose.

3 Attorney-client privilege. The district court's order requiring production of the subject

4 withheld documents based on the attorney-client privilege should be affmned. First, the order is

5 based on the discovery commissioner's finding - after an extensive review of the record - that

6 Anna Jovanovich had a "dual-role" within the FIB and that she was acting in a non-legal

7 capacity while assisting the FTB auditors. The FTB has made no showing that the district court

8 abused its discretion in so ruling. Furthermore, the FTB's multiple-and-repeated waivers are

9 controlling - from the Carol Ford testimony about her review, to the Allan Shigemitsu

10 previously produced sourcing memo, to the Sheila Cox review of the entire audit file to refresh

11 her recollection for her deposition. The FTB' s conduct establishes that it has waived any

12 privilege that might have attached to the subject documents.

Prima facie showing of crime-fraud. In addition, this district court's order requiring

14 production of the subject documents being withheld based on the attorney-client privilege

15 should be affirmed because Hyatt made the required prima facie showing in the district court for

16 the crime-fraud exception to the attorney-client privilege. The FTB auditors repeatedly

17 consulted with its lawyers for help in doing their sham audits in both: (I) identifying new third

18 parties from whom to seek intrusive information about Hyatt and (2) drafting its extortionate

19 and fictional audit narratives.

20 Protective order. The district court's protective order should be affirmed as the FTB

21 has made no showing that the district court abused its discretion in entering the order after it

22 was carefully considered and crafted by the discovery conunissioner, based on input and drafts

23 from both parties. The protective order is: (I) based on Nevada law, (2) protects a Nevada

24 plaintiff, (3) governs Nevada litigation, (4) controls the conduct ofattomeys who are either

2S practicing in Nevada or admitted in Nevada pro hac vice, and (5) will be enforceable under

26 clearly understood and published Nevada procedures and Nevada law. The protective order

27 properly requires both sides to acquire the designated documents - currently few in number - in

28 other forums under the rules of those forums in order to use them in those forums.
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DATED this7d day of July, 2000.

For the above reasons, the Petition for Writ should be denied in its entirety.

By:
arA.

John T. Steffe
Hutchison & effi
Lakes Business ark
8831 West Sahara Avenue
Las Vegas, Nevada 89117

Peter C. Bernhard
BERNHARD & LESLIE
3980 Howard Hughes Parkway
Suite 550
Las Vegas, Nevada 89109

Attorneys for Gilbert P. Hyatt

HUTCHISON & STEFFEN, LTD.

1 This Court should reject, as did the district court, the California-form protective order

2 that the FTB proposed to the district court because it relies on undisclosed rules, regulations,

3 and directives from California and is therefore fatally uncertain and vague. To the extent the

4 California-form protective order refers to the California criminal statute and internal California

5 Franchise Tax Board policies, it is defective because this Court has no power to issue criminal

6 sanctions based on California criminal law and because the FTB's internal policies have a large

7 and highly discretionary "need to know" loophole.

8 The FTB also misrepresented to this Court the scope and effect of the protective order.

9 The protective order will in no way prohibit or limit the FTB and its counsel from fully

10 preparing this case for trial.

In sum, the protective order allows both sides full use of the designated materials to

prosecute or defend this litigation while reasonably restricting for use solely in this litigation

certain designated documents acquired under the protective order.
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I hereby certify that I am an employee of Hutchison & Steffen, and that on this f~ay

4 of July, 2000, I served a true and correct copy of the foregoing REAL PARTY IN INTEREST

5 GILBERT P. HYATT'S ANSWER TO THE FTB'S PETITION FOR AWRIT OF

6 MANDAMUS,OR IN THE ALTERNATIVE, FOR WRIT OF PROHIBITION via Federal

7 Express delivery, in a sealed boxes) upon which postage was prepaid, to the addresses noted

8 below, upon the following:

9 James W. Bradshaw, Esq.
10 McDonald, Carano, Wilson, McCune,

Bergin, Frankovich & Hicks
Z 11 241 Ridge St., Fourth Floor
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~
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State of California s Reply in Support of Its Petition for Writ of Mandamus Ordering Dismissal, or

in the Alternative, Writ of Prohibition. The reply contains information the subject of which may be

precluded from public disclosure pursuant to the protective order entered by the District Court in

this case. The protective order is one of the matters raised in the Franchise Tax Board' s writ

petition before this Court. A copy of the protective order is attached as Exhibit 6 to the Franchise

Tax Board' s writ petition.
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I hereby certify that I am an employee of McDonald Carano Wilson McCune Bergin

Frankovich & Hicks LLP , and that I caused to be served a true and correct copy of the foregoing

Franchise Tax Board of the State of California s Reply in Support of Its Petition for Writ of

Mandamus, Or in the AIFernative, Writ of Prohibition this day of August, 2000, by depositing

the same inthe United States Mail, postage prepaid thereon, to the addresses listed below, upon the

following:

Thomas K. Bourke, Es
9ili601 West Fifth Street, 8 Floor

Los Angeles , CA 90071

Donald 1. Kula, Esq.
Riordan & McKenzie
300 South Grand Avenue, 29th Floor
Los Angeles , CA 90071-3109

Thomas L. Steffen, Esq.
Mark A. Hutchison, Esq.
Hutchison & Steffen
8831 W. Sahara Avenue
Las Vegas , NY 89117

Peter C. Bernhard, Esq.
Bernhard & Leslie
3980 Howard Hughes Parkway
Suite 550
Las Vegas , NV 89109

Felix Leatherwood, Esq.
Deputy Attorney General
Attorney General's Office
300 South Spring Street
Los Angeles , CA 90013

Honorable Nancy Saitta
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in and for the County of Clark
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Introduction

On July 7 2000 , Respondent Gilbert P. Hyatt, (hereafter "Hyatt") filed his Answer

to the Franchise Tax Board of the State of California s Petition for Writ of Mandamus, Or In The

Alternative For Writ Of Prohibition in Case No. 35549 (hereinafter "FTB' s Petition" or "Petition

Hyatt' s Answer consists of an 85 page brief and nine separate volumes of exhibits. Volume VII of

Hyatt' s Appendix of Exhibits in support of his Answer to the Petition is also his Opposition, filed

in the district court on March 22 , 2000, to the Franchise Tax Board' s ("FTB" Motionfor Summary

Judgment and Dismissal for Lack of Jurisdiction including virtually the entire tax audit file.

. 9 Volume VIII consists of Hyatt' s affidavit as well as the affidavits of his attorneys, Thomas K.

10 Bourke and Eugene G. Cowan, and his CPA, MichaelW. Kern, all of which were also filed with

Hyatt' s Opposition in the district court on March 22 2000, Hyatt cites to those materials throughout

12 his Answer to the Petition.

The district court' s denial of FTB' s Motion for Summary Judgment and Dismissal

14 
for Lack of Jurisdiction 

is now before this Court on the FTB' s Petition for a Writ of Mandamus

Ordering Dismissal, Or Alternatively For A Writ of Prohibition And Mandamus Limiting The Scope

Of This Case, which was also filed on July 7 , 2000, in Case No. 36390 (hereinafter "FTB' s Second

Writ"). By submitting as part of his Answer to the Petition the same evidence he submitted to the

district court opposing FTB' s subject matterjurisdiction motion, Hyatt has shown why the two writs

should be consolidated before this Court. (See Franchise Tax Board of the State of California

20 Motion to Consolidate Writ Petitions filed by the FTB July 7 2000 in both this case (No. 35549)

and in Case No. 36390, and Hyatt' s Opposition thereto filed July 13 , 2000 in this case (No. 35549)

only.) Obviously, if FTB' s Second Writ is granted, this Petition will be moot. Consolidation

advances judicial economy without any prejudice to Hyatt. But, Hyatt opposes consolidation.

24 Accordingly, the FTB is seeking leave to reply to his opposition to consolidate concurrently with

seeking leave to file this reply to his Answer to the Petition.

In any event, throughout his Answer and exhibits, Hyatt makes every effort to express

negative and inflammatory statements against the FTB , the obvious intent of which is to prejudice

and predispose this Court against the FTB. Most offensive are Hyatt's allegations of racial

- 2 - RA001453
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discrimination and anti- Semitism within the FTB , which the FTB denies and which have absolutely

nothing to do with what is before this Court. Such allegations add nothing to the merits of this

Petition, and are not relevant to its consideration. FTB rejects Hyatt' s spin and obfuscation as

untrue, and refers the Court to the statement of facts set forth in FTB' s Second Writ in Case No.

36390.

It is important to remember that while Hyatt treats his allegations as established fact

they are nothing more than allegations. Hyatt' s Answer is replete with citations to his own affidavit

and the affidavits of his representatives. FTB has not been able to depose HyattI, and it has not been

able to complete its depositions of two of his representatives or to commence that of a third. When

Hyatt filed his affidavits in the district court to support his opposition to the FTB' Motion for

Summary Judgment and Dismissal for Lack of Jurisdiction the FTB filed formal Obj ections. Since

Hyatt is now relying upon those improper affidavits to support his Answer to the Petition before this

Court, FTB hereby renews its Objections. A copy of the FTB' s Objections is attached Hereto as

Exhibit 1.

As shown in the FTB' s Objections, Hyatt' s "affidavits" are really nothing more than

self-serving conclusory arguments in flagrant violation of Nev. R. Civ. P. Rule 56( e). The affidavits

of Hyatt' s attorneys, Eugene G. Cowan and Thomas K. Bourke, are particularly egregious and call

into question Nevada Supreme Court Rule 178 concerning a party' s lawyer performing as a witness.

Not only is Hyatt relying upon improper affidavits to support his Answer to the

Petition, he is also attempting to obfuscate the real issues under a mountain of paper rather than

presenting them in a succinct and cogent fashion to the Court. For example, in response to the

FTB' Motion for Summary Judgment and Dismissal for Lack of Subject Matter Jurisdiction

presented in the district court, Hyatt filed an opposition which included thousands of pages of

exhibits. It appears he has now included his entire opposition as part of his exhibits in support of

Hyatt' s deposition scheduled to begin on June 6, 2000 was canceled by Hyatt on or about
June 1 , 2000 for medical reasons. On June 7 2000, this Court stayed all further proceedings in the
district court.

- 3 - RA001454
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his Answer to the Petition before this Court. This Court is now faced with the task of filtering out

the massive amount of irrelevant material improperly submitted by Hyatt, who is hoping the Court

will simply give up and rule in his favor.

There is no stopping Hyatt in his efforts to smear the FTB. He will say whatever he

thinks advances his position at the particular moment, regardless ofthe truth. For example, at page

, lines 1-2 of his Answer, Hyatt tells this Court he is not contesting any tax assessment in what

he calls "this Nevada tort case." Nothing could be further from the truth. The tax assessments are

the central focus of Hyatt' s First Amended Complaint before the district court. (See Exhibit 2.

Hyatt' s Termination of his California Residency.

Hyatt has asserted California nonresidency and a long-term residency in Las Vegas

from September 25 , 1991 to the present day as preclusive on its face of any tax audit issues. The

audit addressed a much narrower issue of whether Hyatt remained a California resident under

California law from September 25 , 1991 to April 3 , 1992. The FTB auditor, much maligned

slandered and libeled by Hyatt during this lawsuit, concluded in her audit report that Hyatt remained

a California resident during this time. The auditor also concluded, based upon the facts she

developed during the audit, that Hyatt intended to evade tax he knew he owed California;

accordingly, she assessed a statutory civil fraud penalty for Hyatt' s claimed period of California

nonresidency.

The FTB' s audit issues were, ultimately, limited to that six month period. During that

period, Hyatt received tens of millions of dollars from contracts relating to one of his patents. A

termination of Hyatt' s California residency prior to October 1 , 1991 is of critical importance to

Hyatt, because it would allow him to avoid the statutory presumption of residency in California for

the full year 1991 which arises upon nine months ofresidency in California (January 1 to September

30 of 1991). (Cat Rev. & Tax Code ~17016.) For that reason, the date and circumstances of

terminating his California ties and moving his permanent residence to Las Vegas prior to October

, 1991 were very important to Hyatt.

Hyatt' s lack of candor and reluctance to disclose the facts and circumstances

surrounding his alleged move from California required the auditor, consistent with her statutory duty

- 4-
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under California law (see Cal. Rev. & Tax Code ~ 19501), to attempt to corroborate his claims of

California nonresidency during that period. For that, Hyatt has accused the auditor of improper

conduct, of having a fraudulent and extortive purpose, and of violating his "privacy" and

confidentiality. "

(a)

Hyatt' s Answer to FTB' s January 27 2000 Petition asserts misconduct ofFTB by:

Assessment of a ' fraud' penalty against Hyatt - thereby essentially doubling his
assessed tax - despite admittedly ignoring or distorting all evidence supporting
Hyatt' s claim of Nevada residency..," (Answer p. 2)

(b) Salivating over the prospects of forcing Hyatt into a multi-million dollar settlement
based upon a sham ' audit' that trumped up a multi-million dollar tax and penalty
assessment, the FTB fraudulently ignored or distorted all of Hyatt' s compelling proof
of Nevada residency and fraudulently imposed a massive fraud penalty..." (Answer

15)

(c) Cox (Sheila Cox, FTB' s primary auditor on the Hyatt residency audit) neither
investigated nor considered the most relevant information concerning the lynch pin
for tax assessment-residency. If she had, she would have had no choice but to
conclude that Hyatt was a Nevada resident from September 26, 1991 to the present."
(Answer p. 59)

(d)

Hyatt claims that:

After substantial preparation, Hyatt left California and permanently moved to Las
Vegas on September 26 , 1991." (Answer p. 10)

(e) Immediately after moving to Las Vegas, Hyatt sold his California house, leased and
moved into a Las Vegas apartment

,...

" (Answer p. 10)

...

escrow closed on his Las Vegas house (April 2, 1992) and he moved from his
leased apartment into his new house." (Answer p. 11)

(f)

However, Hyatt stated on his California tax return for 1991 , under penalty ofpeIjury,

that he had moved to Nevada on October 1 , 1991 , but later claimed that he had moved on September

, 1991; a critical difference because of the aforementioned statutory presumption that arises on

September 30. He failed to provide any documentation of any expenses of the move, although he

was asked to do so several times. Hyatt also represented that he had rented an apartment in Las

Vegas on October 20, 1991. Hyatt was asked and asked again where he had stayed or lived between

September 24 and October 20, 1991. Again, Hyatt never provided any information or documentation

to the auditor. His taxpayer representative would only state that he was researching that period and

had found no receipts. At the same time, credit card information that the FTB had to request five

- 5 -
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times from Hyatt showed evidence of numerous dining charges in California, but Nevada dining

charges on only one day from January 2 , 1991 through March 16 , 1992.

The circumstances of Hyatt' s voter registration in July of 1994 raised additional

questions. Hyatt executed under penalty ofpeIjury a voter s registration declaration of residency

at a residence property owned by his taxpayer representative. He in fact had never lived there and

the declaration was false.

The foregoing, the failure to provide other requested information and other

circumstances led the auditor to inquire independently to corroborate Hyatt' s claim he became a

California nonresident (on various dates) by severing his long established California ties while

establishing new Nevada ties. (See FTB' s Second Writ, at ~ C pp. 7-14; and Exhibit 3 hereto

(Affidavit of Sheila Cox).)

Because the auditor was forced by Hyatt' s recalcitrance to independently verifY the

allegations of his 1991 California nonresident tax return, Hyatt now alleges in his First Pilllended

Complaint ("F AC"

FAC~17

Plaintiff, who demonstrably is and was at all times pertinent hereto , a bona
fide resident of Nevada should not be forced into a California forum to seek
relief from the unjust and tortious attempts by the FTB to extort unlawful
taxes from this Nevada resident. . .. The FTB has arbitrarily. maliciously
and without support in law or fact. asserted that plaintiff remained a
California resident until he purchased and closed escrow on a new house in
Las Vegas on April3 , 1992." (Emphasis added).

FAC~ 30

The FTB' s assessment of taxes and a penalty for 1991 is based on the FTB'
conclusion in the first instance that plaintiff did not become a resident of
Nevada until April 3 , 1992 , the date on which plaintiff closed escrow on a
new home in Las Vegas. In coming to such a conclusion. the FTB
discounted or refused to consider a multitude of evidentiary facts which
contradicted the FTB' s conclusion, and were the type of facts the FTB' s own
regulations and precedents require it to consider. . . ." (Emphasis added).

FAC ~ 31

" . . . 

(TJhe FTB ignored its own regulations and precedents in finding to the
contraIy, and that the FTB has no jurisdiction to impose a tax obligation on
plaintiff during the contested periods. Plaintiff also contends that the FTB
has no authority to conduct an extraterritorial investigation of plaintiff in
Nevada and no authority to propound "quasi-subpoenas" to Nevada residents

- 6-
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and businesses, thereby seeking to coerce the cooperation of said Nevada
residents and businesses through an unlawful and tortious deception, to reveal
information about plaintiff. . . ". (Emphasis added).

Hyatt carries the same argument into his Answer to the Petition:

The fraud engaged in by the FTB consisted of both its one-sided.
manipulated audits of Hyatt and its false promises and
misrepresentations successfully calculated to induce Hyatt's
cooperation of providing the FTB with highly sensitive and
confidential material which the FTB would supposedly review and
maintain in strict confidence." (Answer at 58:15- 18.

Cox neither investigated nor considered the most relevant
infonnation concerning the linchpin for tax assessment residency. 
she had, she would have had no choice but to conclude that Hyatt was
a Nevada resident from Sewtember 26. 1991 to the present." (Answer
at 59:2-5. (Emphasis added).

Because Hyatt is challenging the tax assessment, he broadly asserts:

Discovery. . . must therefore encompass the full scope of the FTB' s conduct
and activities during its seven year. . , audit of Hyatt." (Answer at 3:2-4.
(Emphasis added).

Hyatt also quotes the Discovery Commissioner, in pertinent part:

. . . the heart of the case is the process by which the FTB conducted this
audit, including but not limited to those parts of the audit which intruded into
the State of Nevada . , . . (Answer at 3:4-6. (Emphasis added).

So just because the FTB viewed the evidence differently than Hyatt did, and did not

accept as true Hyatt' s unsubstantiated and self-serving assertions, is Hyatt allowed to sue for

extortion" and "fraud," and obtain discovery of whatever he wants of the FTB' s internal documents

and processes? Contrary to his statements to this Court, the audit and its resulting proposed

assessment are clearly central to Hyatt' s alleged "tort" claims.

Allegations of Extortionate Conduct,

Hyatt' s Answer to the Petition additionally asserts misconduct in that FTB

threatened further public disclosure of Hyatt' s private infonnation ifhe did not ' settle ' with the

FTB." Hyatt asserts that during a "conversation between Hyatt' s tax representative and the FTB

protest officer, Anna Jovanovich,...she ' suggested' that Hyatt settle the matter or be subject to further

public disclosure of his private information." (Answer p. 2.

Part of the outrageous conduct of...the FTB lawyers. One of those

- 7 -
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lawyers , Anna Jovanovich, pointedly stated that a high profile or
wealthy taxpayer such as Hyatt typically settled the proceedings
before litigation. Because they do not want to risk the public
disclosure of their personal financial information being made public.
... Hyatt clearly understood the unmistakable threat that any challenge
to the FTB...would result in the dissemination of Hyatt s personal and
financial information..." (Answer p. 14.

...

the FTB' s use of its attorneys to further its sham audit which had
a predetermined purpose and conclusion are similarly abhorrent. It
amounted to nothing less than an unlawful and fraudulent conspiracy
to extort money from Hyatt." (Answer p. 57.

Under the FTB tax procedure, once ail audit is completed and a proposed assessment

issued the taxpayer can protest the conclusion, which requires by statute an independent de novo

review. The review protest may include additional requests for information and additional

presentation of documents made by the taxpayer. (Cal. Rev. & Tax Code ~~19044 and 19504.

Currently, in Hyatt' s case, he has protested his proposed assessments and the FTB is waiting for

information proposed by Hyatt's counsel. If, after the review protest, a taxpayer is unhappy with

the results, the matter may be reviewed by the State Board of Equalization, and thereafter by the

California Superior Court. (Cal. Rev. & Tax Code ~~ 19046, 19381.)

Anna Jovanovich, an FTB attorney, was initially assigned as Protest Officer for

Hyatt' s matter after completion of the audit. In a conversation with the taxpayer s lawyer, Eugene

Cowan of Los Angeles, who had very little experience in residency audits, she explained the process

including the availability of settlement, which is a part of the process by statute. See, Cat Rev.

& Tax Code ~~19044 and 19504.

Contrary to Hyatt' s ridiculous allegations, Anna Jovanovich did not explain the

process, including the settlement avenue, as a way to keep the matter quiet or to threaten publi~ity

of financial information if Hyatt did not settle. This would be a legal impossibility.

As a matter of fact and law, the executive officer or chief counsel of the FTB may

submit a settlement proposal to the Attorney General of the State of California. The Attorney

General reviews the recommendation and advises the executive officer or chief counsel of the FTB

whether the recommendation is reasonable from an overall perspective. The recommendation is then

submitted to the Franchise Tax Board, itself, together with the Attorney General' s conclusions for

- 8 -
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review and approval. Any settlement which reduces taxes or penalties in excess of $500 must be

placed on file in the office of the executive officer as well as the chief counsel of the Franchise Tax

Board as a public record of settlement. The public record shall include all of the following

information:

(1)

(2)

(3)

(4)

The name or names of the taxpayers who are parties to the settlement

The total amount of dispute

The amount agreed to pursuant to the settlement

A summary of the reasons why the settlement is in the best interest of the State of
California,

For any settlement approved by the Franchise Tax Board, the Attorney General'
conclusion as to whether the recommendation of settlement was reasonable from an
overall perspective. (Cal. Rev. & Tax Code ~ 19442.

(5)

Hyatt' s deliberately misleading allegations are shameful.

Other examples of how Hyatt is trying to predispose this Court against ~he FTB

through his misleading spin and obfuscation include the following.

Patent Licensing Business: At page 12, lines 2- , Hyatt states FTB destroyed his patent
licensing business. Again, this allegation is absurd on its face and, seemingly, a factual
impossibility. The truth is:

the agreements with Fujitsu and Matsushita (Exhibits 4 and 5) both contained
the identical ~ 7.4 in which the parties agreed to keep strictly in confidence
the terms and conditions of each agreement including the payment amount
and would not divulge the same except: . . .

(b)
(c)

to any governmental body; or
as otherwise may be required by law; . . .

the Fujitsu agreement is effective October 24, 1991 , and provided for a
payment of $15 million dollars to Hyatt on or before October 31 , 1991 by
wire transfer to Union Bank trust account in Los Angeles, California; Hyatt
signed it October 14, 1991. (Exhibit 4 at section 4. 1);

the Matsushita agreement is effective November 14, 1991 , and provided for
a payment of$25 million dollars to Hyatt on or before November 15 , 1991,
by wire transfer to the same Union Bank trust account in Los Angeles; Hyatt
signed it November 4, 1991. (Exhibit 5 at Section 4. 1);

Hyatt is identified in both agreements as "an individual having a mailing
address at P.O. Box 3357, Cerritos, California 90703," and any
communication under either agreement was to be sent to Hyatt, care of a law
firm in Los Angeles , California; (Exhibit 4 at pages 1 and 12; Exhibit 5 at
pages 1 and 13- 14);

- 9-
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FTB sent Fujitsu and Matsushita each a single page letter asking only for
what dates wire transfers were made to Gilbert P. Hyatt" pursuant to each

company s agreement with him

, "

for the purpose of administering the

California Personal Income Tax Law . (Exhibits 6 and 7);

Hyatt's licensing business collapsed because his patents were successfully
challenged and, in effect, became worthless, which had nothing to do with the
FTB' s audit. (See Hyatt v. Boone 146 F.3d 1348 (Fed. Cir. 1998).

Confidential Information: Hyatt continually ,argues that the FTB disclosed "confidential
information" to suggest his patents were jeopardized. The truth is:

an FTB auditor disclosed to third parties Hyatt's name, address, social
security, number and the fact of a tax audit. She made these limited
disclosures only as she deemed necessary to accomplish her statutory duty;

the IRS may disclose a taxpayer s name, address, and social security number
during an audit. (Title 26 U. C. ~~ 61O3(b)(6); 6109(d); and 61 03 (h)(4));

FTB has the same authority to use Hyatt' s name, address, and social security
number. (Cat. Rev. & Tax Code ~~ 19545 and 19549.

Targeting Wealthy Nevada Residents: At page 17, lines 12- , Hyatt argues that the FTB
targets "rich Nevada residents by sneaking into gated communities in Nevada for the purpose
of determining if any residents used to live in California and might therefore be a cmdidate
for an audit." The truth is:

such allegations are denied by the FTB , and are completely irrelevant and are
made solely to inflame and prejudice the Court against the FTB;

substantial publicity surrounded the issuance of Hyatt' s patents, including a
newspaper article that attracted an FTB auditor s attention in 1993, The
article reported that Hyatt lived in Las Vegas, but was involved in a
California legal dispute with his ex-wife about earnings from recent patent
awards. (Exhibit 8 at , 8);

the FTB reviewed its records and found that Hyatt filed only a part-year
income tax return with the State of California for 1991 , in which he claimed
to have severed his California residency on October 1991; he reported

$613 606.00 as California business income from total receipts of over $42
million for the full year. (Exhibit 9);

the decision to audit Hyatt was an exercise of an inherent sovereign function
by the FTB as the alter ego of the State of California Ford Motor Co. 
Department of Treasury, 323 U.S. 459, 464 (1945), over which Nevada
courts have no constitutional authority;

in any event, the FTB may investigate merely upon suspicion that the law is
being violated, or even just because it wants assurance that the law is not
being violated. (See

~, 

United States v. Morton Salt Co. 338 u.S. 632,

639 642-43 (1950); United States v. Powell 379 U.S. 48 , 57 (1964).

Hyatt' s entire Answer is replete with such misleading spin and obfuscation of the

truth. The issues presented in the Petition should be decided based on the law and the facts , not

- 10 - RA001461
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Hyatt' s conclusory and self-serving allegations.

II, Deliberative Process Issues

Franchise Tax Board Properly Applied the Deliberative Process Privilege to a
Limited Number of Internal Review Documents,

The FTB has invoked the deliberative process privilege with respect to six (6)

documents, totaling ten (10) pages, including FTB 104117 through 104122 and FTB 100289 through

FTB 100292. (Petition at 27). The five documents enumerated FTB 104117 through FTB 104122

contain Carol Ford's "review comments" and a non-binding recommendation to her supervisor

Penelope Bauche. Bauche utilized Ford' s analysis and conclusions along with other materials in

making her administrative decision whether to issue a Notice of Proposed Assessment to Hyatt. The

review comments are clearly predecisional and deliberative, expressing the author s personal opinion

on an underlying tax matter.

Such internal comments, proposals, recommendations and subjective administrative

communications have received universal protection by the Courts. Indeed, the privilege is available

when the document in question is "a direct part of the deliberative process in that it makes

recommendations or expresses opinions on legal or policy matters. (Vaughn v. Rosen 523 F.

1136, 1143-1144 (D.C. Cir. 1975).) A casualty of unmitigated access to internal administrative

documents is agency function and effectiveness. "' (A) government agency cannot always operate

effectively ifit is required to disclose documents or information which it has received or generated

before it completes the process of awarding a contract or issuing an order, decision or regulation. '"

(Jordan v. United States Dept. of Justice 591 F.2d 753 , 773 (D.C. Cir. 1978).

The same rationale applies to the sixth document over which FTB claims the

deliberative process privilege, the memorandum by Monica Embry (FTB 100288- 100292). The

document memorializes the "give- and- take" discussion between auditors and tax counsel on the

viability of a sourcing theory for taxation of patent royalties. The document is "predecisional"

because it precedes, in temporal sequence, the issuance of a formal agency decision (i.e. Notice of

Action), and "deliberative" by illustrating the internal agency debate as to the merits and application

of a principle of taxation. Courts have been particularly diligent in protecting such early agency

- 11 -
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drafts from disclosure Lead Industries Association v. OSHA 610 F .2d 70, 86 (2d Cir. 1979), since

the process by which a draft becomes a final document is part of the deliberative process. (Russell

v. Department of the Air Force 682 F.2d 1045 , 1048- 1049 (D. c. Cir. 1982).

Hyatt resorts to specious rhetoric in making the belated claim that FTB has utilized

the deliberative process privilege to obstruct discovery during certain FTB employee depositions.

If Hyatt had a legitimate claim that improper tactics were being used at these depositions , a motion

to compel oral answers at deposition should have been filed with the district court. Having elected

not to do so, Hyatt cannot now cry "foul" and raise extraneous material not subject to FTB' s original

writ. The referenced deposition questions are irrelevant to the pending matter before this Court and

should not be considered as a basis to deny the Petition.

Regardless , the assertion of the deliberative process privilege during Carol Ford'

deposition was used to prevent Hyatt' s access to the same privileged notes by another means. The

same is true of the Bauche and Embry depositions because the questions were leading down-the road

to eliciting the contents of the Ford notes or the Embry/Gould sourcing memorandum. The assertion

of the privilege objections during these depositions was entirely appropriate since FTB had asserted

a privilege with respect to these documents and no judicial decision had been made.

The Deliberative Process Privilege Does Apply to Purely Factual Material,

Hyatt unduly constrains the scope of the common law deliberative process privilege

by wrongly asserting that the privilege does not protect "purely factual, investigative matters.

Answer at 31: 7-8. The Ninth Circuit specifically rejected the argument that any document

containing factual material fell outside the deliberative process privilege:

Documents need not themselves be 'deliberative ' in the sense that they make
nonbinding recommendations on law or policy, in order to qualify for the deliberative
process privilege. " In some circumstances, even material that could be characterized
as ' factual' would so expose the deliberative process that it must be covered by the
(deliberative process J privilege.

Under this 'process-oriented' or ' functional' test that we adopt , documents
containing nonbinding recommendations on law or policy would continue to remain
exempt from disclosure. Factual materials, however, would likewise be exempt from
disclosure to the extent that they reveal the mental processes of decision-makers.

National Wildlife Federation v. U. S. Forest Service, 861 F.2d. 1114, 1119 (9th Cir. 1988).

- 12-
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The courts have readily acknowledged that the fact/opinion dichotomy is misleading,

and have refused to apply it in a mechanical and unthinking manner. As one court has written, the

privilege "is intended to protect the deliberative process of government, not just deliberative

materiaL" (Mead Data Cent. , Inc. v. u.S. Air Force, 566 F.2d 242, 246 (D.c. Cir. 1977). )

Accordingly, in some circumstances "the disclosure of even purely factual material may so expose

the deliberative process ... that it must be deemed exempted by (5 United States Code) section

552(b)(5). (Mead Data Cent. , Inc. v. u.S. Air Force, supra 566 F.2d at p. 256.) Many cases have

held that the exemption applies to "purely factual material." (Montrose Chemical Corporation of

California v. Train 491 F,2d 63 67-71 (D. C. Cir. 1974); Lead Industries Ass n v. Occup. S. & 

10 Admin., 610 F.2d 70 85-86 (2d Cir. 1979); and Russell v. Department of Air Force 682 F.2d 1565

1568 (D.c. Cir. 1982).

The Deliberative Process Privilege is Properly Invoked in the Non-Policy
Making Context.

Because FTB' s audit activities do not involve "a policy- level decisions (sic)"

(Answer at 31 :2-3), Hyatt wrongly argues that the deliberative process privilege does not apply.

But, the privilege has been upheld in circumstances wholly apart from the policy making process.

In Brockway v. Department of the Air Force, 518 F.2d 1184 (8th Cir. 1975), the father of an Air

Force pilot sought disclosure of certain witnesses ' statements concerning an airplane crash in which

his son was killed. Although the information was completely factual and not made for the purpose

of formulating policy, the court nevertheless held that confidentiality was necessary to prevent

inhibition of the free flow of information '" to the Air Force. (/d. at p. 1193.

) "

(W)ithout the

assurances of confidentiality", the court concluded, the "flow of information to the Air Force" ~ght

be sharply curtailed, and the deliberative processes and efficiency of the agency greatly hindered.

(Id. at pp. 1193- 1194.

Hyatt also ignores the Supreme Court of California s holding in Times Mirror

Company v. Superior Court, 53 Cal.3d 1325 (1991). The Los Angeles Times sought information

that was purely factual (schedules and appointment calendars over a five-year period).

Supreme Court held that releasing the material would compromise the deliberative process:

The

- 13 -
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Disclosing the identity of persons with whom the Governor has met and consulted
is the functional equivalent of revealing the substance or direction of the Governor
judgment and mental processes; such information would indicate which interests or
individuals he deemed to be of significance with respect to critical issues of the
moment. The intrusion into the deliberative process is patent. (Id. at 1343.

Taken together, the holdings in Brockway and Times Mirror refute Hyatt' s tortured notion that the

deliberative process privilege can only be invoked in the most limited of circumstances (i.

formulating policy).

This "self-critical analysis" version of the deliberative process privilege was also

8. addressed in the original writ petition. (Petition at pp.31-32.) The second vein of this privilege is

based on the judicial acknowledgment that government agencies need to have an environment where

candor and freedom of thought are promoted. This form of the privilege would necessarily apply

to the give-and-take discussions and personal opinions of all agency employees involved in the

deliberative process. It is upon this expanded version of the privilege that FTB relies to prohibit the

disclosure of the Carol Ford review notes , Documents 104117-104122, and the Embry/Gould

sourcing" memorandum, Documents 100288- 100292.

Incidental to Hyatt' s argued policy making limitation, Hyatt makes the ludicrous

contention that the taxpayer "' protest' phase is not an administrative proceeding for which the

targeted taxpayer need have adjudicative rights." (Answer at 30:17-32:1 (emphasis in original).

Hyatt misconstrues a purely technical exemption to the California Administrative Practices Act (see

Cal. Civ. Code ~1798.70) to mean the taxpayer has no due process rights in the taxpayer

administrative protest proceeding. That plainly is not correct. The abundantly clear language of

California Revenue & Tax Code, section 19044 provides: "The Franchise Tax Board shall

reconsider the assessment of deficiency and shall grant the taxpayer 

... 

an oral hearing... 

(emphasis added).

The FTB protest proceeding is a complete de 
novo review ofthe auditor s proposed

assessment performed by an assigned FTB lawyer as the protest officer. As part of the

administrative review, the taxpayer can elect to present additional evidence at an oral hearing or rely

on documents.

An administrative review does not end with FTB. Should the taxpayer disagree with

- 14-
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the FTB' s decision at the protest level , the taxpayer can appeal the decision for a second de novo

review to the five member California State Board of Equalization, an agency separate and distinct

from FTB. (Cal. Rev. & Tax Code ~~ 19045 and 19046.

The final decision of the State Board of Equalization represents the exhaustion of

administrative remedies and, therefore, allows for California s courts to exercise jurisdiction over

further conflicts. If the taxpayer is dissatisfied with the final State Board of Equalization decision

the aggrieved party can pursue judicial review in the form of a suit for refund or request a residency

determination in adesignate4 California Superior Court. (See, Cal. Rev. & Tax Code ~ 19381 and

Cal. Civil Code ~ 1060. ) With two separate administrative reviews and eventual judicial oversight

the taxpayer s procedural due process rights are adequately preserved.

The California Information Practices Act Does Not Abridge or Limit the FIB'
Claims of Privilege.

A faulty interpretation of Cal. Civil Code ~ 1798.70 leads Hyatt to contend that the

Information Practices Act ("IP A"

) "

supersedes the deliberative process privilege without

explaining the consequence of this statutory construction. Taking Hyatt' s argument to its logical

conclusion, one must interpret the phrase in Section 1798

, "

supersede any other provision of state

law , to abrogate the attorney/client privilege. (See, Cal. Evid. Code 99950 et. seq.) Evidence Code

Section 950 protects the confidential communication, not necessarily the personal information

communicated. Hyatt cites no case or statutory authority to support his novel contention that the

drafters of the IP A intended to eviscerate either the attorney/client or deliberative process privileges.

In fact, the IP A actually strengthens, and does not derogate, the rights of litigants in

protecting confidential communications. California Civil Code, section 1798.71 (Rights oflitig~ts)

reads:

This chapter shall not be deemed to abridge or limit the rights of
litigants including parties to administrative proceedings under the
laws, or case law, of discovery of this state. (Emphasis added.

The plain language of California Civil Code, section 1798.71 refutes any suggestion that FTB cannot

raise appropriate privilege objections during any phase of discovery.

Hyatt' s IP A discussion is also a red herring for three additional reasons. First, Hyatt
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has not pled any statutory cause of action under the IP A in either the original or first amended

complaint. Second, even if properly pled, FTB is permitted to disclose limited infonnation to third

parties to enforce its constitutional and statutory mandates. (See, California Civil Code g 1798.

(p ).

) The subject audit falls within this statutory exemption and thus precludes Hyatt from exercising

any remedy under this Act. Third, Hyatt' s assertions offend California s constitution, Article XIII

section 32, and California Revenue & Taxation Code, section 19381 , which respectively bar all legal

or equitable proceedings against the State of California until the taxpayer has exhausted his

administrative remedies. Hyatt' s reliance on California law as a basis to compel production of

documents or to proceed with this lawsuit is misplaced because he is barred under California law

from advancing any legal proceeding against the FTB until he has completely exhausted his

administrative remedies.

Hyatt Has Not Substantiated His Governmental Misconduct Claim,

Hyatt makes the further untenable argument that certain federal cases stand for the

proposition that the deliberative process privilege evaporates on the unsubstantiated allegation of

governmental misconduct." (Answer at pp. 33-34.) The cases relied upon by Hyatt are easily

distinguishable and provide no guidance to this Court in determining the privilege issues incident

to FTB' s writ.

In Re Sealed Case, 121 F.3d 729 (D.c. Cir. 1997), was a criminal matter involving

fonner Cabinet Secretary Michael Espy. The Office of Independent Counsel obtained the issuance

ofa grand jury subpoena directed to the White House Counsel' s office. The Federal Circuit Court

holding primarily discussed the inadequacy of the lower court' s explanation for denying Ole's

motion to compel production of certain White House Counsel deliberative documents. 1: 

.:: 

disp.ute

was remanded to the District Court with instructions to reassess its original decision and consider

OIC' s need for the documents. The District Court was specifically admonished not to release the

purely deliberative portions of the documents" and limit production to those matters that directly

related to alleged false statements made by Espy. (Id. at 761-762.

Elson v. Bowen 83 Nev. 515 (1967), has limited application to law enforcement

misconduct and cannot be generalized to apply to Hyatt' s informational privacy claims. FBI agents
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were actual parties to a suit alleging a violation of a Nevada eavesdropping statute. One of the FBI

agents refused to answer certain questions at deposition based on executive privilege and an internal

DOJ regulation prohibiting disclosure. Unlike Hyatt, respondents made a key concession and

acknowledged they had no right to examine intra-departmental files and memoranda of the

Department of Justice" and "specifically excluded these from their subpoena duces tecum. (Id. 

519.) The Court required an abbreviated disclosure based on the U.S. Attorney s refusal to

participate in the Nevada case in any meaningful way while at the same time ordering the agents not

to testify about certain matters. The Nevada Supreme Court concluded that the Attorney General

was frustrating the exercise of the Court' s power. Contrary to the conduct of federal authorities in

the Elson case, FTB and its counsel have appropriately raised the deliberative process privilege in

a limited, non-capricious manner.

Hyatt misstates the factual background and ultimately misapplies the holding in

Alexander v. FBL 186 F.R.D. 170 (D. C. 1999). The FBI did not withhold documeats from

disclosure. (Answer at p. 34:7- ) The Department of Defense actually invoked the deliberative

process privilege during the deposition of a Pentagon Public Affairs Officer. Private litigants sought

to develop a connection between the motivations behind the Pentagon s release of information from

Linda Tripp s personnel file and an alleged cover-up in the White House "filegate" scandal. Unlike

Hyatt' s conclusory fraud and extortion allegations, the District Court found that a sufficient factual

showing had been made to suggest that Kenneth Bacon s answers to questions could "shed light

on a possible connection between the Pentagon release and the alleged "filegate" cover-up. (Id. 

179- 180.

Contrasted with the lower court Alexander decision, Hyatt has made no factual

showing that governmental misconduct occurred during FTB' s residency audit. Hyatt should receive

the same treatment afforded to John Hinckley when the D.c. Circuit rejected Hinckley s request for

access to internal Hospital Review Board records. (See Hinckley v. United States 140 F.3d. 277

(D.c. Cir. 1998).) Similar to Hyatt, Hinckley made the conclusory allegation that "the Hospital

Review Board had improper motivations when it denied him a conditional release." The Board'

improper motivation rested on "the mere fact his treatment team unanimously recommended his
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conditional release. (Id. at 285.) Rejecting Hinckley s contention that a sufficient showing had

been made, the Court concluded that "(t)he deliberative process privilege would soon be

meaningless, if all someone seeking the information otherwise protected under the privilege had to

establish is that there is a disagreement within the governmental entity at some point in the decision

making process. (/d. at 285.

Lacking any evidence of misconduct, Hyatt falsely states that FTB instructed Carol

Ford to delete a back-up computer file. Every relevant document or writing from Carol Ford

continues to exist, while only the back-up file was deleted. As Hyatt grudgingly concedes, Carol

Ford corrected her earlier mistaken testimony and confirmed that she was never instructed to destroy

any documents or computer files and simply misunderstood a request for documents.

Similarly, Hyatt provides an unduly sinister portrayal of attorney Anna Jovanovich'

destruction of her personal notes. Jovanovich created an index summary of the already produced

Hyatt audit file as a reference guide. Her notes were never shared with anyone and were kept

separately from the audit file. Jovanovich disposed of these purely ministerial notes out of a genuine

concern for the privacy of the taxpayer. (See, Jovanovich deposition, Vol. I, pp. 71- , attached

hereto as Exhibit 10.

The Deliberative Process Privilege Applies in Situations Where an
Administrative Decision is not under Direct Judicial Review,

Hyatt unduly restrains the application of the deliberative process privilege to

situations where " a court conducts a direct judicial review of an administrative decision." Answer

at p. 37: 4-5). In making the unsupported proposition, Hyatt ignores a whole line of decisions that

protect agency deliberative documents from disclosure to third parties not directly contesting an

agency decision. In Mapother v. Dept. of J~tice, 3 F.3d 1533 (D.C. Cir. 1993), a retired

intelligence officer and ajoumalist lodged Freedom of Information Act ("FOIA") requests with the

Justice Department seeking the "active file" that contained all documents relevant to the preparation

of the Waldheim Report. Justice Department experts prepared the report in order to help the

Attorney General decide whether to preclude Kurt Waldheim from entering the United States

because of evidence he may have participated in Nazi war crimes. The Attorney General's decision
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to bar Waldheim from entering the United States was neither under "direct judicial review" nor even

contested by Waldheim. Nevertheless, the D.C. Court of Appeal found that the great bulk of the

Waldheim Report was properly withheld under Exemption 5 of"FOIA", which protects documents

covered by the deliberative process privilege. (/d. at 1535.

A similar "FOIA" suit was brought by a college student and a veteran s group seeking

a draft. historical document entitled "Operation Ranchhand: the United States Air Force and

Herbicides in Southeast Asia, 1961- 1971." Notwithstanding the lack of any direct judicial review

of an administrative decision, the D.C. Court of Appeal held that portions of the draft document were

exempt from disclosure and protected by the deliberative process privilege. (Russell v. Department

of the Air Force, 682 F.2d 1045, 1046-1047 (D.C. Cir. 1982).) The result in Russell was also

consistent with the opinion in Arthur Anderson Co. v. Internal Revenue Service 679 F.2d 254

(D.c. Cir. 1982), wherein the same Court held that a preliminary draft of an IRS revenue ruling was

protected by the deliberative process privilege where no administrative decision was under direct

14 judicial review. The wealth of pertinent authority refutes Hyatt' s untenable constraint on the

deliberative process privilege.

In an effort to drain all significance from the deliberative process privilege, Hyatt

overstates the holding in RLI Ins. Co. v. Superior Court, 51 Cal.App.41h 415 (1996). Hyatt notably

omits any reference to the First Appellate District Court of Appeal' s lack of discretion in interpreting

the scope of the privilege. (Id. at 437-438.) Instead of reviewing the actual decision, Hyatt points

to dictum for the proposition that the privilege "is limited solely to situations where... a court

conducts ajudicial review ofan administrative decision." (Answer at p. 37: 4-5 (emphasis added).

RLI arose out of a dispute over the discoverability of certain evidence requested by

two insurance companies in their rate rollback hearings under Proposition 103. The insurance

companies sought to access records that were supposed to be maintained "in a public file available

for inspection in the Department's San Francisco Office. (Id. at 424.) In a limited decision relating

to multiple "Stipulation and Consent Orders " the First Appellate District Court of Appeal held that

it was an abuse of discretion to rule that these documents were ' settlement' documents and

therefore irrelevant or under the protection of the regulation. (Id. at 434.) The Court found these
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