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CLARK COUNTY, NEVADA 

 
SOUTHWEST GAS CORPORATION, 

Petitioner, 
 

vs. 
 
PUBLIC UTILITIES COMMISSION 
OF NEVADA, 

Respondent. 

Case No.:   
 
Dep’t No.:  

 
PETITION FOR JUDICIAL REVIEW 

 

PETITION FOR JUDICIAL REVIEW 

1. Petitioner Southwest Gas Corporation seeks judicial review of the 

February 15, 2019 “Order on Petitions for Reconsideration and Clarification” 

and the February 15, 2019 “Modified Order” issued by the Public Utilities Com-

mission of Nevada, as well as any other orders made reviewable by the forego-

ing.  Copies of the orders are attached hereto as Exhibits “1” and “2.” 

2. Southwest Gas will be filing a memorandum of points and 

authorities pursuant to NRS 703.373(6) within the time required by that 

statute following notice to Southwest Gas that the record of the proceedings has 

been filed with this Court. 

3. This petition is the notification required to commence judicial 

review and should not be construed as Southwest Gas’s memorandum of points 

and authorities under NRS 703.373(6). 

Case Number: A-19-791302-J

Electronically Filed
3/18/2019 2:09 PM
Steven D. Grierson
CLERK OF THE COURT

CASE NO: A-19-791302-J
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BACKGROUND 

4. On May 29, 2018, Southwest Gas filed an application with the Com-

mission (Docket No. 18-05031) for approval to increase its retail natural-gas 

service rates and to reset its gas infrastructure rates in southern and northern 

Nevada. 

5. These increases are necessary to offset changes in the cost of service 

and to account for certain gas infrastructure projects that the Commission pre-

viously approved. 

6. In addition to the Commission’s regulatory operations staff, who 

participates as of right under NRS 703.301, the Attorney General’s Bureau of 

Consumer Protection and Nevada Cogeneration Associates # 1 and #2, Limited 

Partnerships, intervened in the application. 

7. On December 23, 2018, the Commission issued an order granting in 

part and denying in part the application. 

8. Southwest Gas and the Commission staff separately petitioned for 

reconsideration and clarification, and on February 15, 2019, the Commission 

granted reconsideration in part and entered a modified order. 

9. Southwest Gas seeks judicial review to get clarity on the procedural 

rules and presumptions that govern in these types of proceedings, and to re-

cover the costs to which it is entitled based on prevailing law and the record as 

a whole, but which the Commission improperly rejected. 

THE STANDARD ON JUDICIAL REVIEW 

10. Under NRS 703.373(11), this Court may set aside any part of the 

Commission’s decision that is  

a. In violation of constitutional or statutory provisions; 

b. In excess of the statutory authority of the Commission; 

c. Made upon unlawful procedure; 
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d. Affected by other error of law; 

e. Clearly erroneous in view of the reliable, probative and sub-

stantial evidence on the whole record; or 

f. Arbitrary or capricious or characterized by abuse of discre-

tion. 

PRINCIPAL ISSUES ON JUDICIAL REVIEW 

A. Evidentiary Standards, Including the Application  
of a Rebuttable Presumption of Prudence 

11. The United States Supreme Court and the Nevada Supreme Court 

have long recognized a presumption of prudence in the exercise of judgment by 

the management of regulated utilities, including in making utility expendi-

tures.  See West Ohio Gas Company v. Pub. Utilities Comm’n of Ohio, 294 U.S. 

63 (1935); Pub. Servs. Comm’n v. Ely Light & Power Co., 80 Nev. 312, 393 P.2d 

305 (1964).   

12. And the Commission itself recognized such a presumption, e.g., Re 

Nev. Power Co., 74 P.U.R. 4th 703 (May 30, 1986), including in other general 

rate-setting cases, Re Sierra Pac. Power Co., 96 P.U.R. 4th 1, at II.B.1 (June 24, 

1988); Application of Nev. Power Co., 2009 WL 1893687, at *75 (June 24, 2009).   

13. In 2007, the Legislature overturned the Supreme Court’s decision in 

Nevada Power Co. v. Pub. Utilities Comm’n of Nevada, which had adopted the 

Commission’s presumption for applications “for recovery of losses documented 

by deferred energy accounting.”  122 Nev. 821, 834, 138 P.3d 486, 495 (2006).  

See 2007 Nev. Stat. 551–56, AB 7 (amending NRS 704.110 and NRS 704.185).  

The statute did not eliminate any presumption in general rate-setting cases. 

14. The Commission nonetheless rejected a rebuttable presumption in 

rate cases in this proceeding and stated that its earlier decisions recognizing 

that presumption were wrongly decided.  (Order on Reconsideration ¶¶ 64–66.)  

15. That rejection is both wrong and impracticable.  NRS chapter 704, 
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and its targeted carveout of a presumption in deferred-energy cases, is enacted 

against the background of such a presumption.  And in setting rates, the Com-

mission necessarily includes expenditures that are not specifically contested or 

addressed during the proceedings, meaning that the Commission implicitly ap-

plies such a presumption as to those uncontested items. 

16. In addition to its rejection of the rebuttable presumption, the Com-

mission also improperly denied recovery of certain costs in the absence of suffi-

cient evidence.  The Nevada Supreme Court has expressly held that in the ab-

sence of evidence demonstrating arbitrary or unreasonable decision-making on 

the part of utility management, the Commission shall not substitute its judg-

ment for that of management.   See Pub. Servs. Comm’n v. Ely Light & Power 

Co., 80 Nev. 312, 323–24, 393 P.2d 305, 311 (1964).   

17. It is essential to obtain a judicial ruling on the existence and appli-

cation of the rebuttable presumption as well as the Commission’s obligation to 

make decisions based on the record as a whole, not only because they affected 

several of the issues before the Commission in this case, but also because they 

will impact how these kinds of cases will proceed in the future: 

Challenged Work Orders   

a. For five critical software projects that were challenged during 

the proceeding, the Commission denied any recovery to Southwest Gas.  

(Order on Reconsideration ¶ 98.) No one asked for that.  Commission staff 

even recommended a 50% recovery—a more than $25 million reduction of 

the $51 million expended on these projects.   

b. Although the Commission purported to deny 100% of these 

costs regardless of its finding on the presumption of prudence, in practice 

the Commission demanded evidence “that the costs associated with the 
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Challenged Work Orders were prudently occurred,” and considered South-

west Gas’s alleged “failure” to offer that evidence dispositive.   (Order on 

Reconsideration ¶¶ 89–92.) 

c. This indicates that the absence of such a presumption deter-

mined the outcome on this question. 

d. The Commission also disregarded the direct and rebuttal tes-

timony substantiating those costs and unjustifiably substituted its own 

judgment for that of Southwest Gas management in concluding that these 

costs were not prudently incurred and therefore, not recoverable. 

e. The 100% denial of costs for these challenged work orders was 

error. 

Pension Expense 

f. The Commission also rejected Southwest Gas’s actual 2018 

pension costs in favor of a three-year “normalization” of those expenses, 

even though that expense was not challenged and normalization for this 

expense has not been used previously in Southwest Gas’s most recent 

general rate cases.  (Order on Reconsideration ¶ 122.)  In addition, the 

Commission modified 2018 discount rate for pension expense—an issue 

that neither staff nor any intervening party had raised.  (Order on Recon-

sideration ¶¶ 123–24.) 

g. Had the Commission applied a presumption of prudence, it 

could not have denied Southwest Gas these actual expenses absent af-

firmative evidence challenging their reasonableness. 

h. The Commission again unjustifiably substituted its own judg-

ment for that of Southwest Gas management. 
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B. Procedural Due Process 

18. This case also provides a good opportunity for the Court to establish 

and clarify the applicable procedural rules governing these proceedings to en-

sure that all participants are treated fairly and in an impartial manner. 

19. Commission staff is permitted to investigate and present its posi-

tions as an ostensibly independent party before the Commission.  In exchange, 

the Commission, the Presiding Officer, and policy advisors may ask questions to 

clarify witness testimony but are not an interested party.    

20. Here, however, the Commission acted like an interested party, rais-

ing issues and arguments without prior notice to Southwest Gas, conducting its 

own investigation, and then limiting the scope of Southwest’s ability to respond 

to the new allegations. 

21. This violates the Commission’s own regulations and procedures and 

constitutes a denial of due process.  It also places in one body both investigative 

and adjudicatory power, depriving Southwest Gas of an impartial adjudication. 

22. The following examples show how the lack of notice and the Com-

mission’s efforts to inject itself as a party impacted the proceedings: 

Pension Expense 

a. The Commission sua sponte and without notice asked South-

west Gas to justify a 3.75% discount rate for pension expense—an issue 

that neither staff nor any intervening party had raised.  (Modified Order 

¶¶ 424, 425, 428.)  As Southwest Gas had not prepared witnesses to tes-

tify about the undisputed discount rate, the Commission rejected it, but 

then applied the prior year’s 3.75% discount rate without justifying that 

rate. 
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Rate of Return on Equity 

b. The Commission also sua sponte adopted a rate of return on 

equity of just 9.25%, lower than both staff’s recommendation of 9.40% and 

the Bureau of Consumer Protection’s recommendation of 9.30%.  (Modi-

fied Order ¶¶ 65, 92, 195.) 

c. Disregarding evidence of both the industry average of 9.68% 

and the authorized rates of return provided to the uncontested peer group 

that average 10.23%, the Commission adopted a self-described “zone of 

reasonableness” of 9.10% to 9.70%, from which it then adopted without 

explanation a rate at the bottom end of that range.  (Order on Reconsider-

ation ¶¶ 109–10.)  While assailing the absence of a statutory basis for the 

rebuttable presumption of prudence, the Commission identifies no statu-

tory support for a “zone of reasonableness” in general or that the criteria 

for setting such a zone were followed in this case. 

23. Judicial review is necessary to establish and enforce the rules and 

principles that are designed to give regulated utilities fair notice before an im-

partial tribunal, in this and in future cases. 

* * * 

24. The Commission’s actions and decisions are arbitrary, capricious, 

and clearly erroneous in light of the evidence, are based upon unlawful proce-

dure, and reflect a misunderstanding of the applicable case law, statutes, regu-

lations, and procedural rules. 

JURISDICTION 

25. Jurisdiction with this Court is proper pursuant to NRS 703.373, al-

lowing judicial review of a “final decision upon the exhaustion of all administra-

tive remedies,” including “final action by the Commission on reconsideration or 

000007

000007

00
00

07
000007



 

8 
 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

rehearing.”  The orders here represent the Commission’s final decision and are 

not reviewable by any other administrative body. 

VENUE 

26. Venue is proper under NRS 703.373(2) (“Proceedings for review 

may be instituted by filing a petition for judicial review in the District Court . . . 

in and for the county in which the party of record seeking judicial review re-

sides, or in and for the county where the act on which the proceeding is based 

occurred.”). 

PRAYER FOR RELIEF 

This Court should: 

1. Grant the petition for review under NRS 703.373; 

2. Vacate the Commission’s February 15, 2019 “Order on Petitions for 

Reconsideration and Clarification” and February 15, 2019 “Modified Order”; 

3. Provide the relief consistent with this petition and as requested in 

Southwest Gas’s petition for reconsideration before the Commission; and 

4. Provide all legal, declaratory, and equitable or injunctive relief that 

arises from or is implied by the facts of this petition, regardless of whether it 

was specifically requested. 

Dated this 18th day of March, 2019. 

LEWIS ROCA ROTHGERBER CHRISTIE LLP 
 
 
By: /s/ Daniel F. Polsenberg  

DANIEL F. POLSENBERG (SBN 2376) 
JOEL D. HENRIOD (SBN 8492) 
ABRAHAM G. SMITH (SBN 13,250) 
3993 Howard Hughes Parkway,  
Suite 600 
Las Vegas, Nevada 89169 
 
Attorneys for Petitioner 
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