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10/12/18 Testimony C. Berger 011283 011311

10/12/18 Testimony T. Cardin 011312 011333

10/12/18 Testimony B. Holmen 011334 011359

10/12/18 Testimony E. Potokar 011360 011378

10/12/18 Testimony C. Thomas 011379 011390

10/12/18 Testimony N. Murandu 011391 011451

10/12/18 Testimony B. Williams 011452 011475

10/12/18 Testimony D. Watson 011476 011525

10/12/18 Testimony R. Cunningham 011526 011583

10/12/18 Testimony R. Cunningham Confidential 011584 011584

10/12/18 Testimony T. Cardin Confidential 011585 011585

10/10/18 Testimony Staff Transmittal Letter 011586 011591

10/10/18 Testimony P. Maguire Unredacted 011592 011789
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STIP
GARRETT WEIR, ESQ.
NV Bar No. 12300
DEBREA M. TERWILLIGER, ESQ.
NV Bar No. 10452
1150 E. William Street
Carson City, NV 89701-3109
Tel: (775) 684-6132
Fax (775) 684-6186
Email : gweir@puc.nv. gov

dterwill i ger@puc.nv. gov

Attorneys for the Public Utilities Commission of Nevada

DISTRICT COURT

CLARK COUNTY, NEVADA

SOUTHWEST GAS CORPORATION,

Petitioner,

VS.

PUBLIC UTILITIES COMMISSION OF
NEVADA, et al.,

CASE NO. A-19-79t302-J

DEPT. NO. 19

Respondents.

STIPULATION TO SEAL RECORDS

The Public Utilities Commission of Nevada ("Commission"), Southwest Gas Corporation

("Southwest Gas") and the Attorney General's Bureau of Consumer Protection ("BCP") (together, the

"Stipulating Parties"), by and through their undersigned counsel, hereby stipulate and agree that certain

portions of the administrative record to be filed in this case remain sealed. Pursuant to Rule 3 of the

Nevada Rules for Sealing and Redacting Court Records ("SRCR"), the Stipulating Parties request an

order of this Court, sealing the confidential portions of the record to be filed by the Commission in this

case as Certification of Confidential Record Index for Commission Docket No. 18-05031.

Pursuant to SRCR 3(1), any person may request that a court seal or redact court records for a

case that is subject to the SRCR rules by filing a written motion to seal or redact a court record.

Pursuant to SRCR 3(2), when a motion to seal records has been filed, the information to be sealed

remains confidential for a reasonable period of time until the court rules on the motion. Pursuant to

-1-

Case Number: A-19-791302-J

Electronically Filed
4/22/2019 3:10 PM
Steven D. Grierson
CLERK OF THE COURT
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SRCR 3(4), a court may order its files or records, or any part thereof, in a civil action to be sealed,

provided that the court makes and enters written findings that the specific sealing is justified by an

identified compelling privacy or safety interest that outweighs the public interest in access to the court

record. Pursuant to SRCR 3(4), grounds for sealing or redacting include findings that

(a) The sealing or redaction is permitted or required by federal or state law;
(b) The sealing furthers...a protective order entered under Nevada Rules of Civil

Procedure Rule 26(c) or Justice Court Rules of Civil Procedure Rule 26(c);

(g) The sealing or redaction is necessary to protect intellectual proprietary or property
interests such as trade secrets as defined in [Nevada Revised Statutes ("NRS")]
600A.030(5); or
(h) The sealing or redaction is justified or required by another identified compelling
circumstance.

Southwest Gas is a public utility, as defined in NRS Chapter 704, subject to the regulatory

jurisdiction of the Commission. The instant case involves Southwest Gas' petition for judicial review,

filed pursuant to NRS 703.373, of aCommission order issued in Docket No. I 8-0503 1. SRCR 1

provides that its rules apply to all court records in civil actions, and there is no specific statute for the

sealing or redacting of records in an administrative review case; therefore, SRCR applies.

Southwest Gas' petition for judicial review was served on the Commission on March 22, 2019.

Pursuant to NRS 703.373(5), within 30 days after service of the petition for judicial review, the

Commission shall transmit to the court a certified copy of the entire record of the proceeding under

review, including a transcript of the evidence resulting in the final decision of the Commission.

The administrative record of the proceedings in Docket No. 18-0503 I contains a confidential

transcript, confidential testimony, confidential attachments to the confidential testimony, and

confidential exhibits that are not open to public inspection pursuant to NRS 703.190(2) and703.196,

and Nevada Administrative Code ('NAC") 703.527 through 703.5282. The confidential portions of

the record include the following:

1) A confidential transcript of a portion of the hearing, labeled as Volume 6, Phase 3 - Rate

Design.

2) Confidential exhibits C-l through C-20, which were entered into the record at the close of

hearing.

-2-
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3) The pre-filed confidential portion of Southwest Gas witness Randi L. Cunningham's

testimony.

4) The pre-filed confidential portion of Southwest Gas witness Thomas W. Cardin's

testimony.

5) The pre-filed confidential attachments to the testimony of Southwest Gas witness Christy

M. Berger.

6) The pre-filed confidential attachments to the testimony of Southwest Gas witness Brian T.

Holmen.

l) The pre-filed confidential attachments to the testimony of the Commission's Regulatory

Operations Staff ("Staff') witness Manuel N. Lopez.

8) The pre-filed confidential attachments to the testimony of Staff witness Paul R. Maguire.

9) The pre-filed confidential attachments to the testimony of Staff witness Carly J. Page.

10) The pre-filed confidential attachments to the testimony of Staff witness Adam E. Danise.

1 1) The pre-filed confidential attachments to the testimony of Staff witness Karen R. Olesky.

12) An attachment filed prior to hearing identifying negotiated rate contract customers in a

letter to the Commission from all of the parties

In general, the confidential portions of the record contain information that would otherwise be

entitled to protection as a trade secret or confidential commercial information pursuant to NRS 49.325

or 6004.070 or Rule 26(c) of the Nevada Rules of Civil Procedure ("NRCP"). Southwest Gas

provided justification to the Commission for the confidential treatment of the items noted above, and

the Commission did not thereafter order any of the confidential materials be made public.

In accordance with SRCR 3(a), (b), (g), and (h), sealing the confidential portion of the

administrative record in this case is justified, furthers the interest of the protective agreements executed

by the parties to the case, and protects trade secrets and/or confidential commercial information.

Accordingly, because the administrative record is required to be submitted to the Court pursuant to

NRS 703.373(5), and because some of the administrative record is confidential by law and therefore

not available to the public, the confidential portion of the administrative record should be sealed

pursuant to the procedures provided in SRCR 3. Nothing in this Agreement limits the use of the

confidential portion of the record sealed as a result of an order in this matter by the parties subject to

a-J-
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tho rcquircmcnt to maintain the confidentiality of tho information pusuant to thc rclwant rtstutcs and

nrles.

For all of the folegoing rcasons, the Stipulating Parties rcspcc6rlly rcqucst that this Courl cnt€,r

an ordcr scallng the portions of the adminisf$ivo rcoord in Docket No. 18-05031 cousisdng of

matcrials uaintained as oonfidcntial by &e Commission pursuaut to NRS 7A3J90(2) and 703.196, and

NAC 703.527 through 703,5282, [n acoordanoe wittr SRCR 3(2), tho Stipr.rlating Parties rcquest 0rat"

upon the filing of ttrir stipulatiolt the confidontial malerials remain confidcntial for a reasonablc period

oftime until thc Court issues au ordcr scaling rccords. A proposed Ordcr Scaling Recorde is attached

hcreto as Exhibit l.

3993 Howard Hugcst Parlnuan Suite 600
Las Vcgas, Ncvada 89169
Auorneys lor Soutlwesl Gas Corporation

CONSTJMERPROTECTION
8945 W. Rtuscll Road, Suito 204
Lar Vcgas, NV 89148
Attorney for Respondent the Attoraey
General b Bweau of Consumer Prolcction

Rcspccffrrlly zubmittcd W:

NEVADA
ll50 E. WilliamStcct
CarsonCrty,NV 89701
Attornelts for Respondent the P ublic Utilities
Commlsslon of Nevada
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AFFIRMATION

Pursutnt to NRS 2398.030 and 603A.040

The undersigned does hereby affirm that the preceding documen! STIPULATI0N TO SEAL
REC0RDS, filed in Casc No. A-19-791302-J, does not contain the personal information of any

person.

Dated the 22nd day of April,20l9.

PUBLIC UTILITIES COMMISSION OF NEVADA

Nevada Bar No. I
DEBREA M. TERWILLIGER. ESO.
Nevada BarNo. lO45Z
I150 E. William Streer
Carson City, NV 89701-3109
Tel: (775) 684-6132

Attornevs for:
Public Uittties Comniss ion of Nevada

By:

-5-

004700

004700

00
47

00
004700



OO\
Zo
;a oca
-{Jtd 9-g{F
.e E;a
z-2
E=zu1a.
Q El :-i.9^U

.ih c
ts- 9a

(B

.9O
-o

1

2

J

4

5

6

7

8

9

10

11

T2

13

t4

15

t6

T7

l8

t9

20

2T

22

23

24

25

26

27

28

EXHIBIT

I

INDEX OF EXHIBITS

DESCRIPTION

(Proposed) Order on Sealing Records

NUMBER OF PAGES

2
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ORDR
GARRETT WEIR, ESQ.
NV Bar No. 12300
DEBREA M. TERWILLIGER
NV Bar No. 10452
1150 E. William Street
Carson City, NV 89701-3109
Tel: (775) 684-6132
Fax (775) 684-6186
Email: gweir@puc.nv.gov

dterwilli ger@puc.nv. gov

Attorneys for the Public Utilities Commission of Nevada

DISTRICT COURT

CLARK COUNTY, NEVADA

SOUTHWEST GAS CORPORATION,

Petitioner,

vs.

PUBLIC UTILITIES COMMISSION OF
NEVADA, et al.,

Respondents.

)
)
)
)
) CASE NO. A-19-79t302-l
)
) DEPT. NO. 19

)
)
)
)
)
)
)

ORDER SEALING RECORDS

The Court, having reviewed the Stipulation to Seal Records filed by the Public Utilities

Commission of Nevada, Southwest Gas Corporation and the Attorney General's Bureau of Consumer

Protection, and this matter having been fully reviewed by the Court, finds that the requirements of Rule

3 of the Nevada Rules for Sealing and Redacting Court Records ("SRCR") are satisfied. The Court

finds that the public interest in privacy outweighs the public interest in access to open court records

based upon Nevada Revised Statutes 703 .190, NRS 703.1 96, and Nevada Administrative Code

703.527 through 703.5282, which require that certain confidential exhibits and confidential transcripts

not be made available to the public. The Public Utilities Commission of Nevada has maintained the

confidentiality of the confidential materials in Docket No. 1 8-0503 1, and such confidentiality should

continue to be maintained in this civil action.

-1-
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THEREFORE IT IS HEREBY ORDERED that the confidential materials of the administrative

record in Docket No. l8-05031 submitted by the Public Utilities Commission of Nevada be sealed, and

the Clerk of the Court is hereby ordered to comply with SRCR 3 formaintaining sealed Court records

and shall prevent access to the sealed Court records until further ordg of this Court. Nothing in this

Order limits the use of the sealed portion of the record in this matter from use by the parties subject to

the requirement to maintain the confidentiality of the information pursuant to the relcvant statutes and

rules.

IT IS SO ORDERED

DATED this ** day of April ,ZAtg.

WILLIAM D. KEPI{ART
District Judge

Submitted by:

The Public Utilities Commission of Nevada
I150 East William Street
Carson City, NV 89701
Telephone: (775) 684-61 89

DEBREA M. TERWILLTGER, ESQ.
NV BarNo. 10452
Attorneys for Respondent the
Public Utilities Comnission of Nevada
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RRETT WEIR.
NV BarNo. 12300
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STIP
GARRETT WEIR, ESQ.
NV BarNo. 12300
DEBREA M, TERWILLIGER, ESQ.
NV Bar No. 10452
1150 E. William Street
Carson City, NV 89701-3109
Tel: (775) 684-6132
Fax (775) 684-6186
Email : gweir@puc.nv. gov

dterwilliger@puc.nv. gov

Attorneys for the Public \Jtilities Commission of Nevada

DISTRICT COURT

CLARK COUNTY, NEVADA

SOUTHWEST GAS CORPORATION,

Petitioner,

VS.

PUBLIC UTILITIES COMMISSION OF
NEVADA, el a/.,

)
)
)
)
) CASE NO. A-19-791302-J
)
) DEPT. NO. 19
)
)
)
)
)
)
')

Respondents.

STIPULATION TO SEAL RECORDS

The Public Utilities Commission of Nevada ("Commission"), Southwest Gas Corporation

("Southwest Gas") and the Attorney General's Bureau of Consumer Protection ("BCP") (together, the

"Stipulating Parties"), by and through their undersigned counsel, hereby stipulate and agree that certain

portions of the administrative record to be filed in this case remain sealed. Pursuant to Rule 3 of the

Nevada Rules for Sealing and Redacting Court Records ("SRCR"), the Stipulating Parties request an

order of this Court, sealing the confidential portions of the record to be filed by the Commission in this

case as Certification of Confidential Record Index for Commission Docket No. 18-05031.

Pursuant to SRCR 3(1), any person may request that a court seal or redact court records for a

case that is subject to the SRCR rules by filing a written motion to seal or redact a court record.

Pursuant to SRCR 3(2), when a motion to seal records has been filed, the information to be sealed

remains confidential for a reasonable period of time until the court rules on the motion. Pursuant to

-1-

Case Number: A-19-791302-J

Electronically Filed
5/8/2019 1:15 PM
Steven D. Grierson
CLERK OF THE COURT
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SRCR 3(4), a court may order its files or records, or any part thereof, in a civil action to be sealed,

provided that the court makes and enters written findings that the specific sealing is justified by an

identified compelling privacy or safety interest that outweighs the public interest in access to the court

record. Pursuant to SRCR 3(4), grounds for sealing or redacting include findings that

(a) The sealing or redaction is permitted or required by federal or state law;
(b) The sealing furthers.. .a protective order entered under Nevada Rules of Civil

Procedure Rule 26(c) or Justice Court Rules of Civil Procedure Rule 26(c);

(g) The sealing or redaction is necessary to protect intellectual proprietary or property
interests such as trade secrets as defined in [Nevada Revised Statutes 1,,NRS,11
600,{.030(5); or
(h) The sealing or redaction is justified or required by another identified compelling
circumstance.

Southwest Gas is a public utility, as defined in NRS Chapter 704, subject to the regulatory

jurisdiction of the Commission. The instant case involves Southwest Gas' petition for judicial review,

filed pursuant to NRS 103.373, of a Commission order issued in Docket No. l8-05031. SRCR I

provides that its rules apply to all court records in civil actions, and there is no specific statute for the

sealing or redacting of records in an administrative review case; therefore, SRCR applies.

Southwest Gas'petition for judicial review was served on the Commission on March ZZ,ZOlg.

Pursuant to NRS 703.373(5), within 30 days after service of the petition for judicial review, the

Commission shall transmit to the court a certified copy of the entire record of the proceeding under

review, including a transcript of the evidence resulting in the final decision of the Commission.

The administrative record of the proceedings in Docket No. i 8-0503 I contains a confidential

transcript, confidential testimony, confidential attachments to the confidential testimony, and

confidential exhibits that are not open to public inspection pursuant to NRS 7O3.lg1(2) and703.196,

and Nevada Administrative Code ("NAC") 703.527 through 703.5282. The confidential portions of
the record include the following:

l) A confidential transcript of a portion of the hearing, labeled as Volume 6, phase 3 - Rate

Design.

2) Confidential exhibits C-l through C-20, which were entered into the record at the close of
hearing.

-2-
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3) The pre-filed confidential portion of Southwest Gas witness Randi L. Cunningham,s

testimony.

4) The pre-filed confidential portion of Southwest Gas witness Thomas W. Cardin,s

testimony.

5) The pre-filed confidential attachments to the testimony of Southwest Gas witness Christy

M. Berger.

6) The pre-filed confidential attachments to the testimony of Southwest Gas witness Brian T.

Holmen.

7) The pre'filed confidential attachments to the testimony of the Commission's Regulatory

Operations Staff("Staff') witness Manuel N. Lopez.

8) The pre-filed confidential attachments to the testimony of Staff witness paul R. Maguire.

9) The pre-filed confidential attachments to the testimony of Staff witness Carly J. page.

10) The pre-filed confidential attachments to the testimony of Staff witness Adam E. Danise.

I 1) The pre-filed confidential attachments to the testimony of Staff witness Karen R. Olesky.

12) An attachment filed prior to hearing identifying negotiated rate contract customers in a

letter to the Commission from all of the parties

In general, the confidential portions of the record contain information that would otherwise be

entitled to protection as a trade secret or confidential commercial information pursuant to NRS 49.325

or 6004.070 or Rule 26(c) of the Nevada Rules of Civil Procedure ("NRCP"). Southwest Gas

provided justification to the Commission for the confidential treatment of the items noted above, and

the Commission did not thereafter order any of the confidential materials be made public.

ln accordance with SRCR 3(a), (b), (g), and (h), sealing the conf,rdential portion of the

administrative record in this case is justified, furthers the interest of the protective agreements executed

by the parties to the case, and protects trade secrets and/or confidential commercial information.

Accordingly, because the administrative record is required to be submitted to the Court pursuant to

NRS 703.373(5), and because some of the administrative record is confidential by law and therefore

not available to the public, the confidential portion of the administrative record should be sealed

pursuant to the procedures provided in SRCR 3. Nothing in this Agreement limits the use of the

confidential portion of the record sealed as a result of an order in this matter by the parties subject to
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the requirement to maintain the con{identiality of the information pursuant to the relevart statutes and

rules.

For all of the foregoing reasons, the Stipulating Parties respectfully request that this Court enter

an order sealing the portions of thE administative record in Docket No. 18-05031 consisting of

materials maintained as confidential by the Cornmission pursuant to NRS 703.190(2) and 703.196, and

NAC 703.527 through 703.5282. In accordance with SRCR 3(2), the Stipulating Parties request that,

upon the filing of this stipulatiorq the confidential materials remain confidential for a reasonable period

of time until the Court issues an order sealing records. A proposed OrdEr Seating Records is attached

hereto as Exhibit 1.

PUBLIC UTILITIES COMMISSION OF
NEVADA
1150 E. William Street
Carson City, NV 89701
Attorneys for Respondent the Public Utilities
Cornmission af Nevada

ATTORNEY GENERAT'S BUREAU OF'
CONSUMER PROTECTION
8945 W. Russell Road, Suite 204
Las Vegas, NV 89148
Attorney fo, Respondent the Attorney
General's Bureau of Consumer Pratection

Abraham G. Smith (SBN 1325)
LEWIS ROCA ROTHGERBER CHRISTIE
LLP
3993 Howard Hugest Parkway, Suite 600
Las Vegas, Nevada 89169
Attorneys for Southwesl Gas Corporation

Respectfully submitted by:
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For all of the forcgoing reasons, thc Stipulating Partiqs rcspccGrlly rcqucst that this Court cotc,r

an ordcr scallng the portions of the administativo rccord in Dosket No. 18-0503 t cousisflng of
matcrials rnaintained as confidcntial by &c Commission pursuant to NRS lil}.lgl(2rand ?03.1g6, and

NAC 703.527 tbrrough 703.5282, [n acoordance wittr SRCR 3(2), the Stiputating Partics rcqucsr 0ra!

upon thc filing of this stipulation, the confidcntirl matcrials remain oorrfidcntial for a rsasonablc period

of tlme until the Court issucs an ordcr sealing rccords. A proposed Ordcr Scaling Rccorde is attschcd

horcto as Exhibit l.

LLP
3993 Howard Hugest Parlnvay, Suite 600
Las Vcgas, Ncvada 89t69
Atlomeys for Souilrwcsl Gas Corporatlon

CONSTJMER PROTECTION
8945 W. Rruscll Road, Suito 204
Lar Vegas, tW 89148
lltorney. for Respondent the Attoraey
Generalb Bweaa olConsumer Protcction 

-

Respeoffully submitt€d by:

r(SBN 10452)
COMMISSION OF
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STIP
GARRETT WEIR, ESQ.
NV Bar No. 12300
DEBREA M. TERWILLIGER, ESQ.
NV BarNo. 10452
1150 E. William Street
Carson City, NV 89701-3109
Tel: (775) 684-6132
Fax (775) 684-6186
Email : gweir@puc.nv.gov

dterwilli ger@puc.nv. gov

Attorneys for the Public Utilities Commission of Nevadct

DISTRICT COURT

CLARK COUNTY, NEVADA

SOUTHWEST GAS CORPORATION,

Petitioner,

VS.

PUBLIC UTILITIES COMMISSION OF
NEVADA, et al.,

CASE NO. A-19-791302-l

DEPT. NO. 19

Respondents.

ADDENDUM TO THE STIPULATION TO SEAL RECORDS

The Public Utilities Commission of Nevada ("Commission"), Southwest Gas Corporation

("Southwest Gas") and the Attorney General's Bureau of Consumer Protection ("BCP") (together, the

"Stipulating Parties"), by and through their undersigned counsel, filed a Stipulation to Seal Records on

Aprll22,2019 ("April22 Stipulation"), agreeing that certain portions of the administrative record to

be filed in this case remain sealed. The Apri\22 Stipulation was filed in conjunction with the

Commission's filing of the entire Certified Record on April 22,2019. While the April 22 Stipulation

identihed the documents the Parties were agreeing to seal, along with the justification to the Court as

to the request to seal or redact records, this Addendum to the Stipulation to Seal Records

-1-
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("Addendum") addresses the provisioning of the sealed portion of the Certified Record to the

Stipulating Parties.r

In accordance with Nevada Revised Statutes ("NRS") 703.190(2) and 703.196, and Nevada

Administrative Code ("NAC") 703.527 through 703.5282,both Southwest and BCP have access to the

sealed portions of the administrative record in Docket No. 18-05031. While both Southwest Gas and

BCP have access to the sealed portion of the record, the Stipulating Parties did not agree in the April

22 Stipulation as to how the Commission should provide a copy of the BATES-stamped, sealed portion

of the Certified Record to the Stipulating Parties.

Through this Addendum, the Stipulating Parties agree that the Commission will provide a copy

of the sealed portion of the record to Southwest Gas and BCP upon the execution and filing of this

Addendum with the Court. The Stipulating Parties also agree that if any party intends to reference a

sealed portion of the Certified Record in its filings with this Court, the party will maintain the

confidentiality of the information pursuant to the relevant statutes and rules, including but not limited

to, the Nevada Rules for Sealing and Redacting Court Records.

In accordance with the April 22 Stipulation, the Stipulating Parties respectfully request that this

Court enter an order sealing the portions of the Certified Record filed on Aprl|22,2019. The

Stipulating Parties also respectfully request that this Court's order mandate that all Stipulating Parties

maintain the confidentiality of the sealed portion of the Certified Record provided to the Stipulating

Parties in accordance with this Addendum.

I As identified by the Commission in its Record of Docket No. 1 8-0503 1, Index of Volumes, filed with the Court on April
22,2019, the sealed portion of the administrative record is contained in Volume 24 of 24.
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A proposed Order Sealing Recorcls is attached hereto as Exhibit 1.

Respectflilly submitted by:

NEVADA
1150 E. William Street
Calson City, NV 89701
Attorneys for Respondent the Public Utilities
Commission of Nevada

CONSUMER PROTECTION
8945 W, Russell Road, Suite 204
Las Vegas, NV 89148
Attorney .for Respondent the Attorney
Generel's Bureau of Consumer Protection

Joel D. Henriod (SBN 8492)
Abraham G. Smith (SBN 1325)
LEWIS ROCA ROTHGERBER CHRISTIE
LLP
3993 Howald Hugest Parkway, Suite 600
Las Vegas, Nevada 89169
Attorneys for Southwest Gas Corporqtion

Debrea M. Terwilliger (SBN 10452)
PUBLIC UTILITIES COMMISSION OF

-J-

004712

004712

00
47

12
004712



ll
I

l

:

3

4

:

t)

7

I
q

10

11

1?

13

14

1S

t6

tt

t8

t9

:*

?1

22

t1

24

25

2{)

27

28

lt

=
LA

, 1lr,

: F^.37rX
i 2*
z*?i;=2r >.'.v -a;
,:tJ

tj

A prcp*s*d *rd*r S*:li*g i{**r:rd:

11,;spi:clful11' suhmiiteil h..' :

iiarriit &I. f s* S6s-i?:n*i --*
l]*br*a i!1. 'l-*:rl'i11ig*r i*Bl! l*.}::]
Illr Ill,lC l; TI l,l'l:l{:S {:OMMI g5 t{ll{ l}}j
XTtrIADA
11sfi E. William St:eet
Cars*:: Cit3', Ntrr *9?tl
J l;r:r':;ry'.;.f;r r?espcr:/* t':I f *e' u * I ir {ifj,l:isr
{ x:x:aissir;x o/ $*i'rrris

ir *i:ach*d h*re1* as Ixl:itril 1,

'i: : 
'l

'r t JfI l*.,-"i .r:,.. :.,.-.--.'-*.
L

' '""-t:"i::*- *
' f "r'-'.i' l.- .'-'-* .*t- ;. *

DaniCl Poii"\nlt'rr {Sn\ l:l6i}t
.li:*l tr]. i{**ri*d isliN'849:}
Atrrahan: C. Sxrilh {SBl{ l3:5i
I,EWIS R{}I'A Ril } {CEABTR {":i lRiSIT:
Ll.r
39?3 l{**,;:rd }tlugest }}arkrta3', Suite &**
Las Y*gas.5*ad* 8q1{q
A I t o r n * 3' t / i:r" S* aa& rr*:sl {-ia:l.: { iory;oixlilr:

Paul E. Stuhftr{SB}i 6837t
,l.TTCIRN:iY CENI:RAL" S BLjRIALI {}i;
COi{ $U MIiR PROTE{:TIO}{
S9;i5 W" Russell R*ad. Suit* 204
L*s Y*ga:.lilv 8914$
Sttt;rxey J,rr R*spl:nr.le nt r*e Jll*,ixe"1,
lirrteral' s !3 ar e c* cf' t t; vt s u*t* P r * t * t I i rsx

-'t-

004713

004713

00
47

13
004713



1

2

a
J

4

5

6

7

8

9

l0

11

t2
:- r^
6 - lJ

" 8.? 14
=!^.9urX
.E Eg ls
==-
,t, * 7" 16t-,6
tu J) .-g;u 11.HnC

I- cD

! 5 18
5Ets

20

2t

22

23

24

25

26

21

28

AFFIRMATION

Pursuant to NRS 2398.030 and 603A.040

The undersigned does hereby affirm that the preceding document, STIPULATION TO SEAL

RECORDS AND ADDENDUM TO THE STIPULATION TO SEAL RECORDS. filed in Case

No. A-19-7il302-J, does not contain the personal information of any person.

Dated ,n/6rof May. 2ots.

PUBLIC UTILITIES COMMISSION OF NEVADA

DEBREA M. TERWILLIGER, ESQ.
Nevada Bar No. 10452
1150 E. William Street
Carson City, NV 89701-3109
Tel: (775) 684-6132

Attorneys for:
Public Utilities Commission of Nevada

Nevada Bar No. 12300
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EXHIBIT

I

INDEX OF EXHIBITS

DESCRTPTION

(Proposed) Order on Sealing Records

NUMBER OF PAGES
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ORDR
GARRETT WEIR, ESQ.
NV Bar No. 12300
DEBREA M. TERWILLIGER
NV Bar No. 10452
1150 E. William Street
Carson City, NV 89701 -3 109
Tel: (775) 684-6132
Fax (775) 684-6186
Email : gweir@puc.nv. gov

dterwilliger@puc.nv. gov

Attorneys for the Public Utilities Commission of Nevada

DISTRICT COURT

CLARK COUNTY, NEVADA

SOUTHWEST GAS CORPORATION,

Petitioner,

VS.

PUBLIC UTILITIES COMMISSION OF
NEVADA, et al.,

CASE NO. A-19-79t302-r

DEPT. NO. 19

Respondents.

ORDER SEALING RECORDS

The Court, having reviewed the Stipulation to Seal Records and the Addendum to the

Stipulation to Seal Records ("stipulation and Addendum") filed by the Public Utilities Commission of

Nevada, Southwest Gas Corporation and the Attorney General's Bureau of Consumer Protection

("Parties"), and this matter having been fully reviewed by the Court, finds that the requirements of

Rule 3 of the Nevada Rules for Sealing and Redacting Court Records ("SRCR") are satisfied. The

Court finds that the public interest in privacy outweighs the public interest in access to open court

records based upon Nevada Revised Statutes 703J?},NRS 703.196, and Nevada Administrative Code

703.527 through 703.5282, which require that certain confidential exhibits and confidential transcripts

not be made available to the public. The Public Utilities Commission of Nevada has maintained the
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confidentiality of the confidential materials in Docket No. 1 8-0503 1, and such confidentiality should

continue to be maintained in this civil action.

THEREFORE IT IS HEREBY ORDERED that the confidential materials of the administrative

record in Docket No. 18-05031 submitted by the Public Utilities Commission of Nevada be sealed, and

the Clerk of the Court is hereby ordered to comply with SRCR 3 for maintaining sealed Court records

and shall prevent access to the sealed Court records until further order of this Court. Any of the Parties

to the Stipulation and Addendum seeking to reference confidential materials in their relevant filings

with this Court shall maintain the confidentiality of the information pursuant to the relevant statutes

and rules.

IT IS SO ORDERED

DATED this day of May,2019.

WILLIAM D. KEPHART
District Judge

Submitted by:

The Public Utilities Commission of Nevada
1150 East William Street
Carson City, NV 89701
Telephone: (77 5) 684-6189

NV Bar No. 12300
DEBREA M. TERWILLIGER, ESQ.
NV Bar No. 10452
Attorneys for Respondent the
Public Utilities Commission of Nevada

RETT WEIR, ESQ.
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DANIEL F. POLSENBERG (SBN 2376) 
JOEL D. HENRIOD (SBN 8492) 
JUSTIN J. HENDERSON (SBN 13,349) 
ABRAHAM G. SMITH (SBN 13,250) 
LEWIS ROCA ROTHGERBER CHRISTIE LLP 
3993 Howard Hughes Parkway, Suite 600 
Las Vegas, Nevada 89169-5996 
(702) 949-8200 
(702) 949-8398 (Fax) 
DPolsenberg@LRRC.com  
JHenriod@LRRC.com  
JHenderson@LRRC.com 
ASmith@LRRC.com 
 
Attorneys for Petitioner Southwest Gas Corporation 
 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

 
SOUTHWEST GAS CORPORATION, 

Petitioner, 
 

vs. 
 
PUBLIC UTILITIES COMMISSION 
OF NEVADA, 

Respondent. 

Case No.:  A-19-791302-J 
 
Dep’t No.: 19 

 
 

 

MEMORANDUM OF POINTS AND AUTHORITIES  
IN SUPPORT OF PETITION FOR JUDICIAL REVIEW 

 

  

Case Number: A-19-791302-J

Electronically Filed
5/22/2019 11:34 PM
Steven D. Grierson
CLERK OF THE COURT
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NRAP 26.1 DISCLOSURE 

The undersigned counsel certifies that the following are persons and enti-

ties as described in NRAP 26.1(a), and must be disclosed: 

1. Southwest Gas Corporation is wholly-owned subsidiary of Southwest 

Gas Holdings.   

2. Southwest Gas Corporation is a wholly-owned subsidiary of South-

west Gas Utility Group, Inc., which is in turn a wholly-owned subsidiary of 

Southwest Gas Holdings, Inc., a publicly traded corporation.  As of December 31, 

2018, Blackrock Inc. owned more than 10% of Southwest Gas Holdings, Inc. 

These representations are made in order that this Court may evaluate pos-

sible disqualification or recusal. 

Dated this 22nd day of May, 2019. 
 LEWIS ROCA ROTHGERBER CHRISTIE LLP 

 
           
By /s/ Daniel Polsenberg                                  
DANIEL F. POLSENBERG (SBN 2376) 
JOEL D. HENRIOD (SBN 8492) 
JUSTIN J. HENDERSON (SBN 13,349) 
ABRAHAM G. SMITH (SBN 13,250) 
LEWIS ROCA ROTHGERBER CHRISTIE LLP 
3993 Howard Hughes Parkway, Suite 600 
Las Vegas, Nevada 89169-5996 
(702) 949-8200 
(702) 949-8398 (Fax) 
DPolsenberg@LRRC.com  
JHenriod@LRRC.com  
JHenderson@LRRC.com 
ASmith@LRRC.com 

 
Attorneys for Petitioner 
Southwest Gas Corporation 
 
 

  

004720

004720

00
47

20
004720



 

iii 
 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

TABLE OF CONTENTS 

NRAP 26.1 DISCLOSURE ........................................................................................... ii

TABLE OF CONTENTS ................................................................................................ iii

JURISDICTIONAL STATEMENT ................................................................................... 1

ISSUES PRESENTED FOR REVIEW .............................................................................. 1

STATEMENT OF THE CASE ......................................................................................... 2

FACTUAL AND PROCEDURAL BACKGROUND .............................................................. 4

A. Work Orders ......................................................................................... 5

B. Pensions ................................................................................................ 8

C. Return on Investment .......................................................................... 8

STANDARD OF REVIEW .............................................................................................. 9

SUMMARY OF THE ARGUMENT ................................................................................ 10

ARGUMENT .............................................................................................................. 12

I.  THE COMMISSION ERRED BY ABANDONING THE PRESUMPTION OF  
PRUDENCE .................................................................................................... 12

A. The Commission’s Role .......................................................................12

B. Presumption of Prudence Applies in General Rate Cases ...............13

1. The presumption has been law for nearly a century .............. 16

2. The presumption is a common law rule with roots in the 
Constitution .............................................................................. 19

C. AB 7 Only Eliminated the Presumption in Deferred Energy 
Accounting Cases ................................................................................23

1. The difference between deferred energy accounting   
proceedings and general rate cases ......................................... 24

General Rate Cases ........................................................ 24

Deferred Energy Accounting Proceedings –  aka 
“Purchased Gas Adjustments” ....................................... 25

004721

004721

00
47

21
004721



 

iv 
 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

General Rate Cases Are Distinct from Deferred Energy 
Accounting Proceedings ................................................. 27

General Rate Cases Are Governed by Different Statutes 
and Regulations than Deferred Energy Accounting 
Proceedings ..................................................................... 27

Deferred Energy Accounting Proceedings Allow a Utility 
to Avoid a General Rate Cases....................................... 28

2. On its face, AB 7 only applies to deferred energy accounting 
proceedings ............................................................................... 30

3. The legislative findings only refer to proceedings involving 
deferred energy accounting ...................................................... 32

4. The Legislature’s omission of general rate cases was deliberate
................................................................................................... 34

5. The amendment should be interpreted to avoid repeal of long-
standing common law .............................................................. 35

6. The Court should interpret AB 7 to avoid a constitutional 
question ..................................................................................... 36

7. Applying AB 7 in general rate cases would violate four other 
canons  of statutory interpretation .......................................... 37

8. The legislative history confirms that AB 7 only applies to 
deferred energy accounting ...................................................... 39

9. The presumption of prudence avoids practical problems ....... 40

II.  THE COMMISSION VIOLATED SOUTHWEST GAS’S DUE PROCESS RIGHTS AND 
THE ADMINISTRATIVE PROCEDURES ACT .......................................................41

A. Southwest Gas’s Due Process Rights Were Violated Because It Did 
Not Have Prior Notice of What It Was Required to Prove at the 
Hearing ................................................................................................41

B. The Commission Violated the APA by Eliminating the Presumption 
Without Going Through a Formal Rule-Making ...............................42

III.  IF THE COMMISSION HAD APPLIED THE PRESUMPTION AND AFFORDED DUE 
PROCESS TO SOUTHWEST GAS, IT WOULD HAVE APPROVED THE WORK 

004722

004722

00
47

22
004722



 

v 
 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

ORDERS, THE PENSION EXPENSES, AND SELECTED AN APPROPRIATE RETURN 
ON INVESTMENT .............................................................................................44

A. Disapproval of the Work Orders Was the Most Glaring Error ........44

B. The Pension Expenses Were Unchallenged and Should Have Been 
Approved ..............................................................................................45

C. The Approved Return on Investment Was Lower than Anyone 
Requested and Lower Than the Rates Earned by Other Similarly 
Situated Utilities ................................................................................46

CONCLUSION ........................................................................................................... 48

CERTIFICATE OF SERVICE ...................................................................................... xvi

  

004723

004723

00
47

23
004723



 

vi 
 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

TABLE OF AUTHORITIES 

 Page(s) 

Cases 

Ala. Pub. Serv. Comm’n v. S. Bell Tel. & Tel. Co., 
42 So.2d 655 (Ala. 1949) ..................................................................................... 17 

Allstate Ins. Co. v. Fackett, 
125 Nev. 132, 206 P.3d 572 (2009) ..................................................................... 31 

Bahr v. U.S. Envtl. Prot. Agency, 
836 F.3d 1218 (9th Cir. 2016) ............................................................................. 10 

Bell Tel. Co. v. Pub. Serv. Comm’n, 
70 Nev. 25, 253 P.2d 602 (1953) ......................................................................... 47 

Bluefield Waterworks & Improvement Co. v. Public Service 
Commission, 
262 U.S. 679 (1923) ....................................................................................... 46, 48 

Boise Water Corp. v. Idaho Pub. Utils. Comm’n, 
555 P.2d 163 (Idaho 1976) .................................................................................. 17 

In re Borden Chems. & Plastics Operating Ltd. P’ship, 
336 B.R. 214 (Bankr. D. Del. 2006) .................................................................... 25 

Re Cent. Me. Power Co., 
22 P.U.R.3d 466 (Me. Pub. Util. Comm’n Jan. 31, 1958) ................................. 27 

Cent. Me. Power Co. v. Pub. Utils. Comm’n, 
405 A.2d 153 (Me. 1979) ..................................................................................... 18 

Cirac v. Lander Cty., 
95 Nev. 723, 602 P.2d 1012 (1979) ..................................................................... 37 

City of Dallas v. Stewart, 
361 S.W.3d 562 (Tex. 2012) ................................................................................ 21 

City of Norfolk v. Chesapeake & Potomac Tel. Co. of Va., 
64 S.E.2d 772 (Va. 1951) .................................................................................... 18 

Clean Water Coalition v. The M Resort, LLC, 
127 Nev. 301,313 255 P.3d 247 (2011) ............................................................... 33 

004724

004724

00
47

24
004724



 

vii 
 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Collins Disc. Liquors & Vending v. State, 
106 Nev. 766, 802 P.2d 4 (1990) ......................................................................... 10 

Consol. Gas Supply Corp. v. F.E.R.C., 
745 F.2d 281 (4th Cir. 1984) ............................................................................... 29 

Covington & L. Turnpike Rd. Co. v. Sandford, 
164 U.S. 578 (1896) ............................................................................................. 22 

Custom Molders, Inc. v. Am. Yard Prods., Inc., 
463 S.E.2d 199 (N.C. 1995) ................................................................................ 32 

Daily Advertiser v. Trans-La, 
612 So.2d 7 (La. 1993) .................................................................................. 26, 28 

Denver Union Stock Yard Co. v. United States, 
57 F.2d 735 (D. Colo. 1932) ................................................................................ 14 

Dep’t of Taxation v. DaimlerChrysler Servs. N. Am., LLC, 
121 Nev. 541, 119 P.3d 135 (2005) ..................................................................... 34 

Duquesne Light Co. v. Barasch, 
488 U.S. 299 (1989) ....................................................................................... 22, 41 

Elizondo v. Hood Mach., Inc., 
129 Nev. Adv. Op. 84, 312 P.3d 479 (2013) ....................................................... 10 

In re Estate of Prestie, 
122 Nev. 807, 138 P.3d 520 (2006) ..................................................................... 35 

Flores v. Las Vegas-Clark Cnty. Library Dist., 
432 P.3d 173 (Nev. 2018) .................................................................................... 34 

Goldman v. Bryan, 
106 Nev. 30, 787 P.2d 372 (1990) ....................................................................... 35 

Gruben v. Leebrick & Fisher, 
84 P.2d 1078 (Cal. App. Dep’t Super. Ct. 1938) ................................................ 35 

Gulf States Utils. Co. v. La. Pub. Serv. Comm’n, 
578 So.2d 71 (La. 1991) ...................................................................................... 18 

Hall v. United States, 
566 U.S. 506 (2012) ....................................................................................... 32, 40 

004725

004725

00
47

25
004725



 

viii 
 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Hamm v. S.C. Pub. Serv. Comm’n, 
422 S.E.2d 110 (S.C. 1992) ................................................................................. 18 

Hardy Cos., Inc. v. SNMARK, LLC, 
126 Nev. 528, 245 P.3d 1149 (2010) ................................................................... 36 

Havre de Grace & Perryville Bridge Co. v. Towers, 
103 A. 319 (Md. Ct. App. 1918) .......................................................................... 18 

Ex Parte Hewlett, 
22 Nev. 333, 40 P.96 (1895) ................................................................................ 37 

Hotel Emps. & Rest. Emps. Int’l Union v. State ex rel. Nev. Gaming 
Control Bd., 
103 Nev. 588, 747 P.2d 878 (1987) ..................................................................... 33 

Hunt Oil Company v. Batchelor, 
644 So.2d 191 (La. 1994) .................................................................................... 25 

In re Interstate Power Co., 
500 N.W.2d 501 (Minn. Ct. App. 1993) .............................................................. 29 

J.R. Simplot Co. v. Intermountain Gas Co., 
630 P.2d 133 (Idaho 1981) .................................................................................. 28 

K N Energy, Inc. v. Cities of Alliance & Oshkosh, 
670 N.W.2d 319 (Neb. 2003) ............................................................................... 18 

Logan City v. Pub. Utils. Comm’n of Utah, 
296 P. 1006 (Utah 1931) ..................................................................................... 18 

Long Island Lighting Co. v. Pub. Serv. Comm’n, 
523 N.Y.S.2d 615 (N.Y. App. Div. 1987) ............................................................ 18 

Manke Truck Lines, Inc. v. Pub. Serv. Comm’n of Nev., 
109 Nev. 1034, 862 P.2d 1201 (1993) ................................................................... 9 

Midwestern Gas Transmission, 
65 P.U.R.4th 508 (1985) ..................................................................................... 20 

Re Midwestern Gas Transmission Co., 
65 Pub. Util. Rep. 4th (PUR) 508, 510 (F.E.R.C. Mar. 7, 1985) ................. 19, 20 

Monroe Gaslight & Fuel Co. v. Mich. Pub. Utils. Comm’n, 
11 F.2d 319 (E.D. Mich. 1926) ............................................................................ 22 

004726

004726

00
47

26
004726



 

ix 
 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Mountain States Tel. & Tel. Co. v. F.C.C., 
939 F.2d 1021 (D.C. Cir. 1991) ..................................................................... 17, 42 

Nat’l Fuel Gas Distr. Corp. v. Pub. Serv. Comm’n, 
947 N.E.2d 115 (N.Y. 2011) ................................................................................ 20 

Nationstar Mortgage, LLC v. Saticoy Bay LLC Series 2227 Shadow 
Canyon, 
405 P.3d 641 (2017) ............................................................................................. 38 

In re Nev. Power Co., 
2009 WL 1893687 (Nev. Pub. Utils. Comm’n June 24, 2009) .......................... 31 

In re Nev. Power Co., 
74 P.U.R.4th 73 (1986) ........................................................................... 16, 28, 40 

Nev. Power Co. v. Pub. Serv. Comm’n, 
91 Nev. 816, 544 P.2d 428 (1975) ....................................................................... 41 

Nev. Power Co. v. Pub. Utils. Comm’n of Nev., 
122 Nev. 821 138 P.3d 486 (2006) .............................................................. passim 

New. Eng. Tel. & Tel. Co. v. Dep’t of Pub. Utils., 
97 N.E.2d 509 (Mass. 1951) ................................................................................ 22 

In re New Engl. Tel. & Tel. Co., 
66 A.2d 135 (Vt. 1949) ........................................................................................ 17 

Office of the Consumers’ Counsel v. F.E.R.C., 
914 F.2d 290 (D.C. Cir. 1990) ............................................................................. 17 

Office of Pub. Counsel v. Mo. Pub. Serv. Comm’n, 
409 S.W.3d 371 (Mo. 2013) ................................................................................. 19 

Ohio Valley Water Co. v. Borough of Ben Avon, 
253 U.S. 287 (1920) ......................................................................................... 9, 21 

Pa. Pub. Util. Comm’n v. Phila. Elec. Co., 
460 A.2d 734 (Pa. 1983) ...................................................................................... 18 

In re Pac. Gas & Elec. Co., 
165 FERC ¶ 63,001 (Oct. 1, 2018) ...................................................................... 40 

Pac. Gas & Elec. Co. v. City & Cnty. of San Francisco, 
265 U.S. 403 (1924) ............................................................................................. 22 

004727

004727

00
47

27
004727



 

x 
 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

State ex rel. Pac. Tel. & Tel. Co. v. Dep’t of Pub. Serv., 
142 P.2d 498 (Wash. 1943) ................................................................................. 19 

Pac. Tel. & Tel. Co. v. Whitcomb, 
12 F.2d 279 (W.D. Wash. 1926), aff’d 276 U.S. 97 (1928) ........................... 17, 22 

People’ Counsel of D.C. v. Pub. Serv. Comm’n of D.C., 
472 A.2d 860 (D.C. Ct. App. 1984) ..................................................................... 25 

Poremba v. S. Nev. Paving, 
132 Nev. Adv. Op. 24, 369 P.3d 357 (2016) ....................................................... 10 

Pub. Serv. Comm’n of Nev. v. Sw. Gas Corp., 
99 Nev. 268, 662 P.2d 624 (1983) ................................................................. 42, 43 

Pub. Serv. Comm’n v. Cont’l Tel. Co. of Cal., 
94 Nev. 345, 580 P.2d 467 (1978) ....................................................................... 20 

Pub. Serv. Comm’n v. Ely Light & Power Co., 
80 Nev. 312, 393 P.2d 305 (1964) ............................................................... passim 

Raleigh v. G.R. Co. v. Reid, 
80 U.S. 269 (1871) ............................................................................................... 34 

S. Cent. Bell Tel. Co. v. La. Pub. Serv. Comm’n, 
594 So.2d 357 (La. 1992) ........................................................................ 16, 17, 41 

S. Edison Co. v. Pub. Utils. Comm’n, 
576 P.2d 945 (Cal. 1978) ..................................................................................... 29 

S. Nev. Operating Eng’rs Contract Compliance Trust v. Johnson, 
121 Nev. 523, 119 P.3d 720 (2005) ..................................................................... 43 

Sandpointe Apartments v. Eighth Judicial Dist. Court, 
129 Nev. 813, 313 P.3d 849 (2013) ..................................................................... 32 

Sheriff, Washoe Cnty. v. Smith, 
91 Nev. 729, 542 P.2d 440 (1975) ................................................................. 33, 36 

Sierra Pac. Power Co. v. Pub. Serv. Comm’n of Nev., 
97 Nev. 479, 634 P.2d 1200 (1981) ......................................................... 26, 27, 28 

Sonia F. v. Eighth Judicial Dist. Court, 
125 Nev. 495, 215 P.3d 705 (2009) ............................................................... 34, 35 

004728

004728

00
47

28
004728



 

xi 
 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

States Pub. Utils. Comm’n ex rel. Springfield v. Springfield Gas & 
Elec. Co., 
125 N.E. 891 (Ill. 1919) ........................................................................... 23, 46, 47 

St. Joseph Stock Yards Co. v. United States, 
298 U.S. 38 (1936) ......................................................................................... 21, 22 

State Farm Fire & Cas. Co. v. U.S. ex rel. Rigsby, 
137 S. Ct. 436 (2016) ........................................................................................... 34 

State Farm Mut. Auto. Ins. Co. v. Comm’r of Ins., 
114 Nev. 535, 958 P.2d 733 (1988) ..................................................................... 43 

State v. Javier C., 
128 Nev. 536, 289 P.3d 1194 (2012) ................................................................... 34 

State v. Lucero, 
127 Nev. 92, 249 P.3d 1226 (2011) ..................................................................... 39 

State v. Second Judicial Dist. Court, 
116 Nev. 953, 11 P.3d 1209 (2000) ..................................................................... 42 

State v. Zephyr Cove Water Co., 
94 Nev. 634, 584 P.2d 698 (1978) ....................................................................... 46 

Steamboat Canal Co. v. Garson, 
43 Nev. 298, 185 P. 801 (1919) ............................................................... 12, 20, 21 

Mo. ex rel. Sw. Bell Tel. Co. v. Pub. Serv. Comm’n of Mo., 
262 U.S. 276 (1923) ....................................................................................... 13, 16 

Teledyne Portland Forge v. Ohio Valley Gas Corp., 
666 N.E.2d 1278 (Ind. Ct. App. 1996) ................................................................ 29 

In re Tenn. Gas Pipeline Co., 
21 FERC ¶ 61,004 (Oct. 1, 1982) ........................................................................ 29 

Turpen v. Okla. Corp. Comm’n, 
769 P.2d 1309 (Okla. 1988) ................................................................................ 18 

United Fuel Gas Co. v. R.R. Comm’n of Ky., 
278 U.S. 300 (1929) ....................................................................................... 14, 22 

United Gas Pipe Line Co. v. Memphis Light, Gas & Water Div., 
358 U.S. 103 (1958) ............................................................................................. 12 

004729

004729

00
47

29
004729



 

xii 
 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

W. Indies, Inc. v. First Nat’l Bank of Nev., 
67 Nev 13, 21 P.2d 144 (1950) ............................................................................ 35 

W. Ohio Gas Co. v. Pub. Utils. Comm’n, 
294 U.S. 63 (1935) ....................................................................................... passim 

Waukesha Gas & Elec. Co. v. R.R. Comm’n of Wis., 
194 N.W. 846 (Wis. 1923) ................................................................................... 19 

Williams v. State Dep’t of corrections, 
402 P.3d 1260 (Nev. 2017) .................................................................................. 38 

In re Wilmington Suburban Water Corp., 
211 A.2d 602 (Del. 1965) ..................................................................................... 17 

Statutes 

Nev. Stat., ch. 163 .................................................................................................... 30 

Nev. Stat., ch. 163, § 1.1 .......................................................................................... 32 

Nev. Stat., ch. 163, § 1.6 .......................................................................................... 33 

Nev. Stat., ch. 163, § 2 ............................................................................................. 30 

Nev. Stat., ch. 163, § 3 ............................................................................................. 31 

NRS 228.360(1)(a)(2) ............................................................................................... 31 

NRS 703.085(1)(a) .................................................................................................... 31 

NRS 703.150 ............................................................................................................. 12 

NRS 703.301(1) ........................................................................................................ 13 

NRS 703.301(2) ........................................................................................................ 13 

NRS 703.373(1) .......................................................................................................... 1 

NRS 703.373(6) .......................................................................................................... 1 

NRS 703.373(9) ........................................................................................................ 20 

NRS 703.373(11)(a), (c)-(f) ......................................................................................... 9 

NRS 704.001(5) ........................................................................................................ 13 

NRS 704.012 ............................................................................................................. 13 

004730

004730

00
47

30
004730



 

xiii 
 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

NRS 704.062(1), (4) .................................................................................................. 31 

NRS 704.100(1)(h) .................................................................................................... 13 

NRS 704.100 and 704.110 ....................................................................................... 27 

NRS 704.110 ..................................................................................................... passim 

NRS 704.110(1)-(7) ................................................................................................... 27 

NRS 704.110(2) ........................................................................................................ 25 

NRS 704.110(3) ........................................................................................................ 24 

NRS 704.110(4) ........................................................................................................ 24 

NRS 704.110(6) .................................................................................................. 28, 31 

NRS 704.110(8) ........................................................................................................ 31 

NRS 704.110(9) ........................................................................................................ 31 

NRS 704.110(9)(c) .................................................................................................... 31 

NRS 704.110(10) ...................................................................................................... 30 

NRS 704.185 ..................................................................................................... passim 

NRS 704.185(3) ........................................................................................................ 31 

NRS 704.187 ....................................................................................................... 31, 32 

NRS 704.187(5) ........................................................................................................ 31 

NRS 704.550 ............................................................................................................. 20 

NRS 704.746(2) ........................................................................................................ 13 

Other Authorities 

Applicability of Stare Decisis Doctrine to Decisions of Administrative 
Agencies, 79 A.L.R.2d 1126 § 8 Comment Note (1961) ...................................... 15 

74 Pub. Util Rep. 4th (PUR) 703 ............................................................................. 15 

A State Regulatory Strategy for the Transitional Phase of Gas 
Regulation, 12 ............................................................................................... 23, 44 

004731

004731

00
47

31
004731



 

xiv 
 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

73B C.J.S., Public Utilities § 14, Westlaw (database updated Mar. 
2019) .................................................................................................................... 23 

73B C.J.S. Public Utilities § 21 n.5, Westlaw (database updated Mar. 
2019) .................................................................................................................... 24 

73B C.J.S. Public Utilities § 23, Westlaw ............................................................... 13 

73B C.J.S. Public Utilities § 87, Westlaw (database updated Mar. 
2019) .................................................................................................................... 26 

73B C.J.S. Public Utilities § 134, Westlaw (database updated Mar. 
2019) .................................................................................................................... 19 

Joe H. Foy, Cost Adjustment in Utility Rate Schedules, 13 Vand. L. 
Rev. 663, 663 (1960) ............................................................................................ 24 

Joe H. Foy, Cost Adjustment in Utility Rate Schedules, 13 Vand. L. 
Rev. 663, 668 (1960) ............................................................................................ 27 

Jonas J. Monast, Electricity Competition and the Public Good: 
Rethinking Markets and Monopolies, 90 U. Colo. L. Rev. 667, 684 
n.73 (2019) ........................................................................................................... 25 

2 Leonard Saul Goodman, THE PROCESS OF RATEMAKING 860 (1998) .................. 19 

Liam Holland, Note, Footing the Bill for Natural Gas Leaks: Why 
States Should Limit Cost Recovery of Lost and Unaccounted for 
Gas, 58 B.C. L. Rev. 317, 326 (2017).................................................................. 26 

12 Marc E. Lewis, Eastern Mineral Law Foundation, Proceedings of 
the 12th Annual Institute 8.06 (1991) ............................................................... 27 

Nev. Const. art. 4, § 17 ............................................................................................ 37 

Nevada Assembly Committee Minutes, Comm. on Commerce and 
Labor, 2007 Leg., 74th Sess. 7-8 (Statement of Assemblywoman 
Buckley, Member, Assembly Comm. on Commerce and Labor) 
(Mar. 7, 2007), available at 
https://www.leg.state.nv.us/Session/74th2007/Minutes/Assembly/
CMC/Final/454.pdf .............................................................................................. 39 

Purchased Gas Adjustments, American Gas Association, 
https://www.aga.org/research/policy/purchased-gas-adjustments/ .................. 25 

Randolph W. Thrower Symposium, 59 Emory L. J. 311, 317 (2009) .................... 40 

004732

004732

00
47

32
004732



 

xv 
 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Richard J. Pierce, Reconsidering the Roles of Regulation and 
Competition in the Natural Gas Industry, 97 Harv. L. Rev. 345, 
350 (1983) ............................................................................................................ 29 

SUTHERLAND STATUTES AND STATUTORY CONSTRUCTION § 47:23 (7th 
ed.) ....................................................................................................................... 34 

SUTHERLAND STATUTES AND STATUTORY CONSTRUCTION § 47.4 (7th 
ed.) ....................................................................................................................... 33 

SUTHERLAND STATUTES AND STATUTORY CONSTRUCTION § 50:1 (7th 
ed.) ................................................................................................................. 35, 36 

SUTHERLAND STATUTES AND STATUTORY CONSTRUCTION § 67.2 (8th 
ed.) ....................................................................................................................... 38 

SUTHERLAND STATUTORY CONSTRUCTION § 47.24 (7th ed.) ................................... 36 

Yale J. on Reg. 69, 89 (1995) ................................................................................... 23 

 
 

004733

004733

00
47

33
004733



 

1 
 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

JURISDICTIONAL STATEMENT 

This Court has jurisdiction under NRS 703.373(1). 

On December 24, 2018, the Public Utilities Commission of Nevada issued 

an Order granting in part and denying in part Southwest Gas’s 2018 General 

Rate Case Application.  On February 15, 2019, the Commission granted in part 

Southwest Gas’s Petition for Reconsideration and entered an Amended Order.   

Petitioner Southwest Gas filed a timely Petition for Judicial Review on 

March 18, 2019.  The Commission filed the Record of Docket No. 18-05031 on 

April 22, 2019.  This memorandum of points and authorities is timely under 

NRS 703.373(6). 

ISSUES PRESENTED FOR REVIEW 

(1)  Whether there is a presumption of prudence by management, as was 

recognized and applied in general rate cases for nearly a century. 

(2)  Whether the Commission violated Southwest Gas’s right to due pro-

cess and the Administrative Procedure Act by requiring Southwest Gas to pre-

sent evidence on issues that had not been raised by any party and on issues 

where there was no evidence of bad faith or imprudence. 

(3)  Whether the Commission erred by (a) disallowing Southwest Gas’s ex-

penditures for 100% of the cost for software projects when no party requested 

disallowance of more than 50% of the costs and it was undisputed that ratepay-

ers are benefiting from the projects; (b) taking the average of the past three 

years of pension expenses instead of using Southwest Gas’s actual 2018 costs 

(which were undisputed) and requiring Southwest Gas to provide evidence to 

support its requested discount rate (which was also undisputed) without notice 

that Southwest Gas was being required to provide such evidence; and (c) select-

ing a return on investment that was lower than the return requested by any 

party and in contravention to the Commission’s rationale that the authorized 

return is commensurate with the Company’s peers.  
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STATEMENT OF THE CASE 

 This case is about an agency substituting its judgment for the judgment of 

a regulated utility and confiscating the utility’s property.   

Southwest Gas filed a general rate application with the Commission seek-

ing to increase its rates.  The application requested, among other things, ap-

proval of work orders for five software projects, approval of pension expenses, 

and approval of a rate of return of 10.30%.  The Commission held hearings on 

the application over six days. 

In general rate cases like this one, the Commission has always applied a 

presumption that a utility has exercised prudent judgment when making ex-

penditures that it later seeks to recover from the ratepayers.  The presumption 

is rooted in the Constitution and ensures that a regulator does not substitute its 

judgment for the utility’s.   

Without notice to Southwest Gas, the Commission abandoned that pre-

sumption and exceeded its authority by applying a standard that required 

Southwest Gas to present evidence to establish the prudence of its expendi-

tures, even when no party had challenged the expense.  No party had objected 

to more than 50% of the software project expenses, and no party presented evi-

dence supporting any disallowance of the expenses, but the Commission disal-

lowed 100% of the expenses because Southwest Gas purportedly did not prove 

that it was prudent to incur those expenses.  For two of the software projects, 

the objector only challenged expenses totaling one-half of one percent of the to-

tal cost, yet the Commission disallowed all of the expenses. 

The Commission also used the average of the prior three years of South-

west Gas’s pension costs, instead of using the actual 2018 pension costs, which 

were not challenged by anybody.  The Commission had never done that before.  

And the Commission adopted a lower discount rate for the pension expenses 

than Southwest Gas requested because Southwest Gas did not present evidence 
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to support its proposed discount rate (which, again, was not challenged by any-

body).  The Commission again applied a standard that required Southwest Gas 

to present evidence to justify its discount rate, but Southwest Gas was not pre-

pared to do that because it did not know that it would be required to since no 

party challenged the discount rate.   

The Commission also arbitrarily selected a rate of return on investment 

that was lower than anyone requested, and around one percent lower than the 

return on investment enjoyed by similarly situated gas utilities.   

If it had properly applied the presumption, the Commission would have 

been required to approve all of Southwest Gas’s requests.  Southwest Gas filed 

a motion requesting that the Commission reconsider its decisions, but the Com-

mission mostly reaffirmed its order.  Southwest Gas timely appealed to this 

Court. 
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FACTUAL AND PROCEDURAL BACKGROUND 

 Southwest Gas filed a general rate case application under NRS 704.110 

with the Commission on May 29, 2018.  (1 ROA 303.)  Southwest Gas sought ap-

proval of an increase in its retail natural gas utility service rates and to reset its 

gas infrastructure rate.  (Id.)  It sought a general rate increase for changes in 

the cost of service over the six years since Southwest Gas’s last general rate 

case and for projects previously approved by the Commission.  (Id.)  The Regu-

latory Operations Staff of the Commission (“Staff”) and the Attorney General’s 

Bureau of Consumer Protection (“Bureau”) participated in the proceedings.  (Id. 

at 303-04.)   

 Southwest Gas, Staff, and the Bureau filed prepared direct testimony.  

Southwest Gas filed prepared rebuttal testimony.  (Id. at 305.)  The Commis-

sion held six days of hearings in October 2018.  (Id.)  

 The Commission erroneously concluded that there is no presumption of 

prudence under Nevada law and placed the burden on Southwest Gas to prove 

the prudence of each expenditure for which it sought recovery.  (Id. at 309-312, 

592-99.)  One of Southwest Gas’s witnesses testified that she had worked on 

general rate petitions for over 20 years and had always presented them in the 

way the Company did in this case.  (5 ROA 3852, 3879-85.)  The Company had 

never before been required to produce the volume of information that was de-

manded in this case.  (Id.)  Nobody explained before the hearing why the infor-

mation Southwest Gas had provided was insufficient.  (Id. at 3884-85.)  The 

Commission’s abandonment of the presumption of prudence affected the Com-

mission’s analysis of the three expenditures at issue in this petition for judicial 

review: (1) work orders for five software projects that cost $51 million; (2) pen-

sion expenses; and (3) the appropriate return on investment.   

 

004737

004737

00
47

37
004737



 

5 
 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

A. Work Orders 

 The challenged work orders were for: 

• A Financial System Modernization Program (FSM) that replaced South-

west Gas’s 1986 accounting system.  It is integral to all financial and ac-

counting processes at Southwest Gas.  (8 ROA at 6473-74; 7 ROA at 5970-

71.) 

• A Field Operations Management System (FOMS) Phase 1.  This is cus-

tomer service software that automates and optimizes field-related activi-

ties and increases labor efficiencies for dispatch and customer service re-

lated field operations.  The software generates work orders that are sent 

to technicians for customer service.  (8 ROA at 6480; 7 ROA at 5983.) 

• A FOMS Phase II.  This software is used for designing, tracking, and 

scheduling gas facility installations.  It also has an asset management da-

tabase that tracks leak surveys, patrols, and other pipeline safety activi-

ties.  Construction and safety recordkeeping are at the core of Southwest 

Gas’s operations.  (8 ROA at 6482; 7 ROA at 5987-88.) 

• A Geographic Information System Mapping Migration Project that re-

placed a system that was in place since the late 1980s.  (8 ROA at 6483-

86; 7 ROA at 5990.)  This software maps Southwest Gas’s facilities, in-

cluding the underground facilities used to provide service to Southwest 

Gas’s customers. 

• A Web Content Management Phase II Project.  (8 ROA at 6485-86; 7 ROA 

at 5993.)  This software allows Southwest Gas to publish content on its 

website.  It allows Southwest Gas to timely provide safety notices, outage 

information, and other information customers need.   

There was no dispute that the outdated software needed to be replaced.  

(5 ROA at 3682, 3686.)  There was no dispute that the software benefits rate-

payers.  (Id. at 3185, 3686.)  No party asserted that any of the software was 
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overpriced or failed to perform as designed.  Nevertheless, Staff requested that 

50% of the software costs be disallowed.  (1 ROA at 496.)   

 Southwest Gas provided both direct and rebuttal testimony explaining 

the purpose, benefits, project structure, steering and oversight personnel, and 

project control.  (13 ROA at 11391-424.)  It provided details about the rationale 

and justification for each of the questioned expenditures.  (Id.; 7 ROA at 5970-

6049.) 

Southwest Gas provided all invoices, vouchers, and costs, and Staff had 

an opportunity to ask questions about costs.  (5 ROA at 3165-66, 3186, 3878, 

3881, 3693.)  Southwest Gas responded to all of Staff’s questions and nobody ex-

plained why the documents that Southwest Gas provided were insufficient to 

establish the reasonableness of the costs.  (Id. at 3883-84.)   

Staff’s witness questioned whether Southwest Gas had evaluated alterna-

tive vendors and considered the cost to ratepayers.  (Id. at 3682-83.)  But he ad-

mitted that Southwest Gas had defined the programs, discussed the need for re-

placement, provided a roadmap for the replacement, and discussed key roles 

and team structures.  (Id. at 3683.)  Staff’s witness said that Southwest Gas 

might have spent too much on the projects and that they lacked oversight, even 

though the FSM program came under budget by $900,000.  (Id. at 3687, 3278-

80.)  He didn’t review similar projects for other utilities or determine what a 

reasonable budget would have been.  (Id. at 3688.)  He didn’t speak with anyone 

at Southwest Gas about why they chose particular vendors.  (Id. at 3689-90.)  

He did not testify that the budget was unreasonable; he merely believed that 

the costs could have been lower.  (Id. at 3693.)   

He admitted that Southwest Gas had voluntarily removed the costs that 

he questioned from the case.  (Id. at 3694.)  And he admitted that he couldn’t 

determine if the other costs were reasonable.  (Id. at 3694-95, 3174-75, 3179-

80.)   He questioned overtime, but couldn’t assess whether it was necessary.  
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(Id. at 3697.)  For the FOMS Phase 2 project, he didn’t even identify any ques-

tionable expenses.  (Id. at 3186.)  He questioned whether one of the software 

projects needed to be finished by the beginning of the year, but could not testify 

that Southwest Gas should have used a different timeline.  (Id. at 3699.)   

Ultimately, Staff’s witness only questioned certain expenses and said that 

Southwest Gas had not established that they were reasonable.  (Id. at 3172-82, 

3192, 3194.)  He admitted that he didn’t have the expertise to evaluate many of 

the expenses he questioned.  (Id. at 3184, 3186.)  He identified one-half of 1 per-

cent of the costs on two projects as not appropriate for cost recovery, but still 

asked for a 50% disallowance.  (Id. at 3168-70, 3188, 3192.)   

 The Commission found that Staff failed to present evidence supporting a 

50% disallowance of the software costs, yet it proceeded to disallow 100% of 

those costs in its initial order and after reconsideration.  The Commission con-

cluded that the record showed that there was a systematic lack of accountability 

and oversight with respect to the work orders.  (1 ROA at 607.)   Although on re-

consideration the Commission purported to deny 100% of the work order costs 

regardless of whether a presumption of prudence applied, in practice the Com-

mission demanded evidence “that the costs associated with the Challenged 

Work Orders were prudently incurred,” and considered Southwest Gas’s alleged 

“failure” to offer that evidence dispositive.  (Id. at 607-08.)  The Commission ig-

nored the totality of the evidence in the record that substantiated the expendi-

tures after they had been questioned by Staff.  And again, nobody disputed that 

the projects benefitted ratepayers.  (5 ROA at 3185-86.)  Fundamentally, the 

Commission’s conclusion was based on Southwest Gas’s purported failure to 

present evidence of prudence, not on evidence of imprudence (because there was 

none).  The Commission allowed Southwest Gas to request allowance of the soft-

ware expenses in a future general rate case (thus demonstrating that it did not 

conclude that the expenses were imprudent).  (1 ROA at 496-97.) 
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B. Pensions 

Staff did not challenge Southwest Gas’s 2018 pension expenses but re-

quested a five-year normalization that would be calculated based on the aver-

age of Southwest Gas’s actual pension expenses for 2014-2018.  (8 ROA at 6425-

28.)  No party challenged the accuracy of the 2018 pension expenses, so South-

west Gas did not prepare rebuttal testimony or evidence on the topic.  At the 

hearing, the Commission requested, without prior notice, that Southwest Gas 

justify a 3.75% discount rate for pensions.  Southwest Gas did not have a wit-

ness to testify on that topic. 

The Commission’s order required a three-year normalization plus a down-

ward modification to the 2018 pension expense.  (1 ROA at 434-37, 617-18.)  It 

stated that “the corrected rate for 2018 represents a more appropriate period re-

flective of historical figures.”  (Id. at 437 ¶ 437.)  It had never normalized South-

west Gas’s pension expenses before.  It also modified the discount rate, even 

though nobody had raised the issue  (Id. at 434-35), and did not—in fact, could 

not—cite to any evidence in the record that supported its conclusion. 

C. Return on Investment 

Southwest Gas proposed a return on investment of 10.30 percent.  (11 

ROA at 10148-49, 10159.)  Staff recommended a return on investment of 9.40 

percent.  (12 ROA at 10511-13.)  The Bureau requested a return on investment 

of 9.30 percent in its written testimony and 9.40 percent at the hearing.  (1 ROA 

at 159; 12 ROA at 10425-27.) 

The parties all agreed upon a proxy group of gas utilities that were simi-

lar to Southwest Gas.  (11 ROA at 10313-17; 12 ROA at 10446-47; 12 ROA at 

10518.)  The average return on investment for the proxy group is 10.23 percent.  

(12 ROA at 10931-47.)  And evidence in the record demonstrates that the 

broader industry-average return on investment is 9.68 percent.  (12 ROA at 

10705, 10537-38, 10442.) 
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It was undisputed that Southwest Gas had more debt than the proxy 

group.  (Id. at 10701-02, 10436-37.)  And credit rating agencies rank Southwest 

Gas at a higher risk than all but one of the proxy group companies.  (Id. at 

10881-82.)  These factors typically justify a higher return on investment.  

The Commission selected a return on investment of 9.25 percent, which is 

lower than anyone requested at the hearing.  Notably, the Commission purport-

edly based its finding on evidence that a return on investment “of 9.25 percent 

is commensurate with returns on investments in other enterprises having corre-

sponding risks . . . .”  (1 ROA at 372.)    While the Commission provides no spe-

cific reference to the evidence it allegedly relied upon, it clearly disregarded the 

above-referenced evidence of authorized industry and proxy group returns.  

STANDARD OF REVIEW 

This Court may set aside a decision of the Commission if it violates the 

United States or Nevada Constitutions or Nevada statute, is “[m]ade upon un-

lawful procedure,” is “[a]ffected by other error of law,” is “[c]learly erroneous in 

view of the reliable, probative and substantial evidence on the whole record” or 

is “[a]rbitrary or capricious or characterized by abuse of discretion.”  NRS 

703.373(11)(a), (c)-(f).   

When a regulated utility alleges that its constitutional rights have been 

violated, as Southwest Gas does, courts independently review factual and legal 

issues.  Ohio Valley Water Co. v. Borough of Ben Avon, 253 U.S. 287, 289 (1920). 

Questions of statutory construction are “purely legal issue[s] . . . reviewed 

without any deference whatsoever to the conclusions of the agency.”  Manke 

Truck Lines, Inc. v. Pub. Serv. Comm’n of Nev., 109 Nev. 1034, 1036-37, 862 

P.2d 1201, 1203 (1993). 

While in some cases deference is given to an “agency’s interpretation 

when it is within the language of the statute,” that rule is “premised on the fact 
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that the agency, and not the judicial system, is given the job of creating regula-

tions that serve to carry out legislative policy.”  See Collins Disc. Liquors & 

Vending v. State, 106 Nev. 766, 768, 802 P.2d 4, 5 (1990).  Thus, where the leg-

islature specifically gives “the agency the task of determining which [items] 

should be included in [a particular] definition,” a valid and reasonable agency 

regulation doing precisely that should be upheld.  See id., 106 Nev. at  768–69, 

802 P.2d at 5–6; see also Bahr v. U.S. Envtl. Prot. Agency, 836 F.3d 1218, 1230 

(9th Cir. 2016) (explaining in the federal context that “[n]ot all agency statutory 

interpretations are entitled to Chevron deference. Rather, Chevron deference is 

appropriate where the agency can demonstrate that it has the general power to 

make rules carrying the force of law and that the challenged action was taken 

in the exercise of that authority,” and indicating deference would be given to 

reasonable rules promulgated through notice-and-comment rulemaking (inter-

nal quotation marks and citations omitted)). 

Here, the Commission did not engage in valid notice-and-comment rule-

making.  Nor are the Commission’s proposed interpretations within the actual 

language of a statute.  See Poremba v. S. Nev. Paving, 132 Nev. Adv. Op. 24, 

369 P.3d 357, 359 (2016) (explaining that even where deference is appropriate, 

“[w]e defer to an agency’s interpretations of its governing statutes or regula-

tions only if the interpretation is within the language of the statute” (internal 

quotation marks and citation omitted)).  This Court, like the Nevada Supreme 

Court, should decide “pure legal questions without deference to an agency de-

termination.”  Elizondo v. Hood Mach., Inc., 129 Nev. Adv. Op. 84, 312 P.3d 

479, 482 (2013) (internal quotation marks and citation omitted). 

SUMMARY OF THE ARGUMENT 

Without prior notice to Southwest Gas, the Public Utilities Commission of 

Nevada inexplicably abandoned the decades-old presumption under Nevada law 

that a utility has exercised prudent business judgment in a “general rate case” 
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where the utility seeks an increase to the rates it charges customers.  That is a 

significant and erroneous departure from the common law, not just in Nevada, 

but to the law as it has been throughout the country for nearly 100 years.  The 

presumption has a constitutional underpinning because the U.S. Supreme 

Court has held, since 1923, that the Constitution prohibits a state from “confis-

catory” rate-setting that substitutes the judgment of the regulator for that of 

the utility.  The presumption of prudence is the staunchest bulwark (really, the 

only bulwark) against the Commission substituting its judgment for manage-

ment’s.  If the Commission had properly applied the presumption, it would have 

approved the software costs and pension expenses that are at issue in this ap-

peal. 

The Commission’s reversal of its own decades-long application of the re-

buttable presumption was based in large part on an amendment to a Nevada 

statute (NRS 704.185) that does not apply in general rate cases like this one.  

That statute applies only to a discrete type of proceeding relating to “deferred 

energy accounting,” which is used by utilities to recover increased costs of gas or 

electricity that the utility buys on the open market.  That limited-scope proceed-

ing is available to a gas utility precisely so that it can avoid a time-consuming 

and expensive general rate case.  The Nevada Supreme Court and courts in 

other jurisdictions have treated general rate cases as entirely different from 

proceedings to recover the increased costs of fuel because they each address dif-

ferent subject matter.  In fact, the Commission’s own regulations prohibit utili-

ties from even filing documents that relate to deferred energy accounting in a 

general rate case. 

The elimination of the presumption of prudence was legal error that also 

violated Southwest Gas’s right to due process.  Southwest Gas prepared for the 

hearing on its general rate application with the understanding that, after it 

submitted the information required by the Commission’s regulations, it would 
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only have to address the portions of the application that drew objections from 

interested parties.  But the Commission demanded, without prior notice to 

Southwest Gas, that the Company provide testimony on issues that were not in 

dispute, thus placing an additional burden on Southwest Gas.  As an example, 

nobody requested that 100% of Southwest Gas’s expenses for software upgrades 

be denied.  But that’s exactly what the Commission did.  The Commission vio-

lated the presumption of prudence and Southwest Gas’s right to due process by 

replacing Southwest Gas’s judgment with its own when nobody asked it to deny 

all of the software expenses. 

Southwest Gas has filed this petition for review to correct these improper 

takings and to obtain guidance for future proceedings before the Commission.  

General rate cases are complex and expensive.  Southwest Gas needs to know 

what is expected of it.  Southwest Gas therefore requests that the Court confirm 

that (1) the presumption of prudence applies in general rate cases, and (2) a 

utility’s due process rights are violated if the Commission significantly deviates 

from prior procedure without notice.  Southwest Gas further requests that this 

matter be remanded to the Commission with instructions to approve Southwest 

Gas’s requested expenses. 

ARGUMENT 

I. 
 

THE COMMISSION ERRED BY ABANDONING 
THE PRESUMPTION OF PRUDENCE 

A. The Commission’s Role 

The Commission was established to “supervise and regulate the operation 

and maintenance of public utilities.”  NRS 703.150.  A utility has the authority 

to set its own rates, subject to approval by the Commission.  Steamboat Canal 

Co. v. Garson, 43 Nev. 298, 185 P. 801, 805 (1919); United Gas Pipe Line Co. v. 

Memphis Light, Gas & Water Div., 358 U.S. 103, 113 (1958) (gas company “has 
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the right in the first instance to change its rates as it will,” subject to review by 

regulatory commission); 73B C.J.S. Public Utilities § 23, Westlaw (database up-

dated Mar. 1019) (“Primarily, the right to prescribe rates for the product or ser-

vice of a public utility belongs to the utility itself.”).  In setting rates, the Com-

mission must “balance the interests of customers and shareholders of public 

utilities by providing public utilities with the opportunity to earn a fair return 

on their investments while providing customers with just and reasonable rates.”  

NRS 704.001(5); see also id. § 21 (“In utility rate making, the primary objective 

is to allow the company sufficient revenues to meet its operating expenses, pro-

vide its shareholders with a reasonable rate of return, and attract new capi-

tal.”).   

Staff is supposed to be an independent entity that may appear in con-

tested rate-changing proceedings before the Commission.  NRS 703.301(1); NRS 

704.100(1)(h).  Commissioners are prohibited from discussing any substantive 

issue of fact or law with Staff except upon notice to affected parties and an op-

portunity to participate.  NRS 703.301(2).  The Bureau is a division of the Ne-

vada Attorney General’s office that is allowed to petition for intervention in 

rate-change proceedings before the Commission.  NRS 704.012 (establishing 

Consumer’s Advocate division); NRS 704.746(2) (allowing a governmental entity 

to petition for leave to intervene as a party). 

At hearings on contested matters, the Commission is not allowed to raise 

new issues.  It is only allowed to ask questions to “clarify testimony provided by 

witnesses.”  NAC 703.695.   
B. Presumption of Prudence Applies in General Rate Cases 

It is universally recognized that “[i]t is the commission’s duty to regulate 

rates but not to manage the utility’s business.”  Pub. Serv. Comm’n v. Ely Light 

& Power Co., 80 Nev. 312, 324, 393 P.2d 305, 311 (1964); see also Mo. ex rel. Sw. 

Bell Tel. Co. v. Pub. Serv. Comm’n of Mo., 262 U.S. 276, 289 (1923) (“It must 
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never be forgotten that, while the state may regulate with a view to enforcing 

reasonable rates and charges, it is not the owner of the property of public utili-

ties companies, and is not clothed with the general power of management inci-

dent to ownership.”).  A public service commission, “under the guise of estab-

lishing a fair rate, may not usurp the functions of the company’s directors and 

in every case substitute its judgment for theirs as to the propriety of contracts 

entered into by the utility.”  United Fuel Gas Co. v. R.R. Comm’n of Ky., 278 

U.S. 300, 320 (1929); see also 14 Fletcher Cyclopedia of the Law of Corporations 

§ 6684, Westlaw (database updated Sept. 2018) (“Under the guise of rate regu-

lation, the government cannot take over the management of the corporation or 

unreasonably interfere with such management.” (citing Ely Light & Power)).   

This general principle is enforced by a presumption that a utility’s busi-

ness decisions were prudent.  The Nevada Supreme Court first applied the pre-

sumption of prudence in Ely Light, holding that there is a “presumption of the 

proper exercise of judgment by the utility in matters which are particularly a 

function of management.”  80 Nev. at 324, 393 P.2d at 311.  “In the absence of 

an abuse of discretion on the part of the utility and in the absence of showing 

lack of good faith, inefficiency or improvidence, and if the amounts in question 

are actually paid . . ., the commission should not substitute its judgment for 

that of management.”  Id. (citing W. Ohio Gas Co. v. Pub. Utils. Comm’n, 294 

U.S. 63 (1935); Mo. ex rel. Sw. Bell Tel. Co. v. Pub. Serv. Comm’n, 262 U.S. 276 

(1923); Cent. Me. Power Co. v. Pub. Utils. Comm’n, 109 A.2d 512, 520 (Me. 

1954); State v. Tri-State Tel. & Tel. Co., 284 N.W. 294, 316 (Minn. 1939)).  The 

presumption of prudence flows directly from the principle that the state cannot 

manage the utility.  See Denver Union Stock Yard Co. v. United States, 57 F.2d 

735, 748 (D. Colo. 1932) (noting that cases applying the presumption “do no 

more than apply the rule long settled that the power to regulate rates does not 

confer the power to manage”).   
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The presumption has consistently been applied by the Nevada Supreme 

Court.  See Nev. Power Co. v. Pub. Utils. Comm’n of Nev., 122 Nev. 821, 834-35 

138 P.3d 486, 495 (2006) (“[A] utility requesting a customer rate increase enjoys 

a presumption that the expenses reflected in its deferred energy application 

were prudently incurred and taken in good faith.”).  In Nevada Power, the Court 

relied on the Commission’s own decisions when concluding that there was a pre-

sumption of prudence.  Id. (“In Re Nevada Power Co., [74 Pub. Util Rep. 4th 

(PUR) 703 (Nev. Pub. Serv. Comm’n May 30, 1986], the [Commission] adopted 

and refined the rebuttable prudence presumption analysis previously stated in 

a Federal Energy Regulatory Commission opinion.” (footnotes omitted)).1   

The presumption applies to all expenditures and costs.  Id. at 835 n.30, 

138 P.3d at 495 n.30 (“Even though the language focuses on ‘expenditures,’ the 

prudence presumption analysis applies with equal force to costs incurred when 

a utility declines to enter into a transaction and incurs costs as a result.”).  It 

requires a person objecting to an expense to provide “evidence showing that the 

cost . . . was capricious or arbitrary, or an abuse of discretion, or would place an 

unfair burden upon any group of consumers, and beyond the function of the util-

ity in exercising its powers of management.”  Ely Light, 80 Nev. at 330, 393 

P.2d at 315; see also Nev. Power Co., 122 Nev. at 834-35, 138 P.3d at 495 (under 

rebuttable prudence presumption framework, an “intervener bears the initial 

burden of overcoming the prudence presumption by presenting evidence that 

creates a serious doubt as to the prudence of the utility’s expenditure,” and bur-

den only shifts back to the utility after the presumption is rebutted).  Staff and 

                                         
1 Although an agency is not bound by stare decisis, “after judicial review of an 
administrative decision, the administrative agency is bound to follow the law as 
laid down by the court.”  E.H. Schopler, Comment Note: Applicability of Stare 
Decisis Doctrine to Decisions of Administrative Agencies, 79 A.L.R.2d 1126 § 8 
(1961). 
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intervenors opposing an application “must accept a burden in commission pro-

ceedings.”  In re Nev. Power Co., 74 P.U.R.4th 73 (1986).  It is their “task” and 

obligation “to rebut the presumption that the applicant’s filing is sound.”  Id. 

A finding that a decision was not prudent cannot be “speculative” and 

must be supported by “evidence in the record.”  Nev. Power Co., 122 Nev. at 840, 

138 P.3d at 499 (emphasis added).  The Commission acts arbitrarily, capri-

ciously, and unreasonably if it fails to apply the presumption of prudence.  S. 

Cent. Bell Tel. Co. v. La. Pub. Serv. Comm’n, 594 So.2d 357, 366 (La. 1992).  

And requiring a utility to defend its practices violates the presumption of pru-

dence.  Nev. Power Co., 122 Nev 821, 829 n.15 138 P.3d 486, 492 n.15 (2006) 

(“Nevada Power’s defense of its purchasing practices was contrary to the rebut-

table prudence presumption framework that the [Commission] proceedings 

should have followed.”). 
1. The presumption has been law for nearly a century 

The United States Supreme Court established the presumption in 1923.   

Sw. Bell Tel. Co., 262 U.S. at 289 (general rule is that commission cannot sub-

stitute its judgment for directors’ judgment and cannot ignore operating ex-

penses “unless there is an abuse of discretion in that regard by the corporate of-

ficers” (quoting States Pub. Utils. Comm’n ex rel. Springfield v. Springfield Gas 

& Elec. Co., 125 N.E. 891, 901 (Ill. 1919)); id. at 289 n.1 (Brandeis, J., concur-

ring) (“Every investment may be assumed to have been made in the exercise of 

reasonable judgment, unless the contrary is shown.”).  It reaffirmed the pre-

sumption in 1935.   W. Ohio Gas Co., 294 U.S. at 72 (“Good faith is to be pre-

sumed on the part of the managers of the business,” and “[i]n the absence of a 

showing of inefficiency or improvidence, a court will not substitute its judgment 

for theirs as to the measure of a prudent outlay.”).   

The Nevada Supreme Court cited both of these opinions in Ely Light, 

which was decided 55 years ago.  Ely Light, 80 Nev. at 324, 393 P.2d at 311.  
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Other courts have also followed the U.S. Supreme Court’s lead.  The presump-

tion is a principle of common law recognized “in all of the cases.”  In re New 

Engl. Tel. & Tel. Co., 66 A.2d 135, 145-46 (Vt. 1949) (emphasis added) (citing W. 

Ohio Gas Co. v. Pub. Utils. Comm’n, 294 U.S. 63 (1935); see also Mountain 

States Tel. & Tel. Co. v. F.C.C., 939 F.2d 1021, 1034 (D.C. Cir. 1991) (“‘Good 

faith is to be presumed on the part of the managers of a business.’” (quoting W. 

Ohio Gas, 294 U.S. at 72)); Office of the Consumers’ Counsel v. F.E.R.C., 914 

F.2d 290, 292 (D.C. Cir. 1990) (“Generally, the reasonableness of the costs in-

curred by the pipeline is presumed, unless a protestant raises a serious doubt 

about them, in which case the pipeline must establish the prudence of its ex-

penditures.” (citing Sw. Bell Tel. Co., 262 U.S. at 289)); Pac. Tel. & Tel. Co. v. 

Whitcomb, 12 F.2d 279, 288 (W.D. Wash. 1926) (“In the absence of evidence to 

the contrary, investments may reasonably be assumed to have been made in the 

exercise of reasonable judgment.”), aff’d 276 U.S. 97 (1928); Ala. Pub. Serv. 

Comm’n v. S. Bell Tel. & Tel. Co., 42 So.2d 655, 674 (Ala. 1949) (“Only where af-

firmative evidence is offered challenging the reasonableness of the operating ex-

penses incurred, on the ground that they are exorbitant, unnecessary, wasteful, 

extravagant, or incurred in the abuse of discretion or in bad faith . . . has the 

commission a reasonable discretion to disallow any part of the expenses actu-

ally incurred.”); In re Wilmington Suburban Water Corp., 211 A.2d 602, 608-09 

(Del. 1965) (legitimate expenses “are allowed as a matter of course” unless there 

is “proof that the expense was not actually legitimately incurred”); Boise Water 

Corp. v. Idaho Pub. Utils. Comm’n, 555 P.2d 163, 169 (Idaho 1976) (citing Ely 

Light and holding that a utility establishes a prima facie case for reasonable-

ness of expenses by showing “actual incurrence” and the burden shifts to the 

commission to show “by substantial, competent evidence that the expenditures 

were unreasonable by reason of inefficiency or bad faith”); S. Cent. Bell Tel. Co. 

v. La. Pub. Serv. Comm’n, 594 So.2d 357, 366 (La. 1992) (utility was “entitled to 

004750

004750

00
47

50
004750


	SWG Appendix 19 cover.pdf
	Certificate of Service




