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RESPONDENT’S PETITION FOR EN BANC RECONSIDERATION 

 

Respondent John Joseph Seka, by and through his attorneys, Paola Armeni of 

the law firm of Clark Hill in conjunction with Jennifer Springer, of the Rocky 

Mountain Innocence Center, petitions this Honorable Court for en banc 

reconsideration of the published decision issued in the above-captioned case on July 

8, 2021 (attached as Exhibit A) because the panel reversed the district court’s 

decision to grant Mr. Seka a new trial using the wrong standard of review and placed 

a burden on Defendants contrary to the intent of the Nevada DNA Testing Statute 

and adverse to new trial precedent and public policy. 

This Petition for En Banc Reconsideration is based on the following 

Memorandum of Points and Authorities and all papers and pleadings on file in this 

case. 

TIMELINESS OF THE PETITION 

A petition for en banc reconsideration is timely filed within fourteen (14) days 

after written entry of a Supreme Court panel decision denying rehearing. NRAP 

40A(b). The panel filed its Order Denying Rehearing on August 9, 2021. Thus, Mr. 

Seka has timely filed the instant petition. 

STANDARD FOR EN BANC RECONSIDERATION OF THE PANEL’S 

SUMMARY DENIAL OF THE PETITION FOR REHEARING 

 

Nevada R. App. P. 40A(a) permits en banc reconsideration of a decision of a 

panel of the Supreme Court under the following circumstances: 
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(1) reconsideration by the full court is necessary to secure or maintain 

uniformity of decisions of the Supreme Court or Court of Appeals, or  

(2) the proceeding involves a substantial precedential, constitutional or 

public policy issue. 

 

To warrant en banc reconsideration based on maintaining uniformity of decisions, 

“the petition shall demonstrate that the Panel’s decision is contrary to prior, 

published opinions of the Supreme Court or Court of Appeals and shall include 

specific citations to those cases.” NRAP 40A(c). Reconsideration based on matters 

of precedent and public policy requires the petition to “concisely set forth the issue, 

shall specify the nature of the issue, and shall demonstrate the impact of the panel’s 

decision beyond the litigants involved.” Id.  

As set forth below, en banc reconsideration is necessary in this case to “secure 

or maintain uniformity of decisions” and because the issue is a matter of precedential 

and “substantial public policy.” NRAP 40A(a). Specifically, en banc reconsideration 

of Mr. Seka’s case is necessary because the panel reversed the district court’s order 

granting Mr. Seka a new trial using the incorrect standard of review. This error flies 

in the face of the uniformity of this court’s prior decisions, both published and 

unpublished. Further, the panel analyzed the case by placing an impossibly high 

burden on the defendant to prove his or her innocence, contrary to the intent of the 

Nevada DNA Testing Statute and adverse to new trial precedent and public policy 

recognizing the need to provide a defendant a mechanism to present newly 

discovered DNA evidence to a jury.  
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ARGUMENT 

I. En Banc Reconsideration of Mr. Seka’s Case is Necessary to 

Maintain Uniformity of Decisions Because the Panel Analyzed the 

Case Using the Incorrect Standard of Review Contrary to this 

Court’s Prior Published Opinions.  

 

The panel’s decision in Mr. Seka’s case is patently contrary to well-

established Nevada case law. In short, the panel disregarded the appropriate standard 

of review. As a result, “reconsideration by the full court is necessary to secure or 

maintain uniformity of decisions of the Supreme Court [and] the Court of Appeals.”  

Nevada R. App. P. 40A(a).1 

As outlined in Mr. Seka’s Answering Brief,2 as both the State3 and the panel 

acknowledged,4 and as this Court has repeatedly and uniformly held, a lower court’s 

                                                           
1 The panel also inappropriately relied on an unpreserved issue to support the 

reversal of Mr. Seka’s order for a new trial. As Mr. Seka provided in his answering 

brief, this Court’s uniform and well-established law provides that “[a] point not 

urged in the trial court . . . is deemed to have been waived and will not be 

considered on appeal.” Old Aztec Mine v. Brown, 97 Nev. 49, 52, 623 P.2d 981, 

983 (1981); State v. Lopez, 457 P.3d 245, *1, 2020 WL 754335 (Nev. Feb. 13, 

2020) (unpublished). In the district court, the only issues the State addressed in its 

opposition to Mr. Seka’s new trial motion were whether the new DNA evidence 

was favorable and whether the petition was time-barred. On appeal, the State 

dropped its timeliness argument, but included several issues it had not addressed 

below, including whether the results of the new DNA testing were cumulative. The 

panel not only accepted the State’s unpreserved arguments but also relied on those 

arguments to reverse the district court. 
2 See Respondent’s Answering Brief, p. 24-26. 
3 See Appellant’s Opening Brief, p. 27-28. 
4 State v. Seka, 137 Nev. Adv. Op. 30 (filed July 8, 2021), p. 13. 
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decision on a new trial motion is reviewed for abuse of discretion.5 Sanborn v. State, 

107 Nev. 399, 406, 812 P.2d 1279, 1284 (1991); Flowers v. State, 136 Nev. Adv. 

Rep. 1, 18, 456 P.3d 1037, 1052 (2020) (citing Funches v. State, 113 Nev. 916, 923, 

944 P.2d 775, 779 (1997)). Reversal is only appropriate “when no reasonable judge 

could reach a similar conclusion under the same circumstances.” Leavitt v. Siems, 

130 Nev. 503, 509, 330 P.3d 1, 5 (2014). Although the panel may have disagreed 

with the district court's decision, reversal is only permitted if the district court 

“manifestly abused or arbitrarily or capriciously exercised its discretion.” State v. 

Dist. Ct. (Armstrong), 127 Nev. 927, 930, 937-38, 267 P.3d 777, 779 (2011). This 

Court has defined an arbitrary or capricious exercise of discretion as “one founded 

on prejudice or preference rather than on reason, or contrary to the evidence or 

established rules of law.” City of Henderson v. Amado, 133 Nev. 257, 259, 396 P.3d 

798, 800 (2017) (citing Dist. Ct. (Armstrong), 267 P.3d at 780). This Court has 

defined a manifest abuse of discretion as a “clearly erroneous interpretation of the 

law or a clearly erroneous application of a law or rule.” Id. The abuse of discretion 

standard is a high bar, one that does not provide the basis for a reversal in this case.  

                                                           
5 This standard appears in Nevada Supreme Court precedent as early as 1876 in 

Margaroli v. Milligan, 11 Nev. 96, 96 which held that the district court’s decision 

to grant a new trial will “not be disturbed except where there is a gross abuse of 

discretion.” No case since that time, either civil or criminal, has used a different 

standard of review in assessing a district court’s decision to grant or deny a new 

trial motion. 
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However, the panel rejected the abuse of discretion standard of review and 

conducted a de novo review asserting that this case involved only issues of statutory 

interpretation.6 This was not only clear error, but also runs contrary to this Court’s 

precedent on the standard of review applied to new trial motions on appeal.7 

The panel was not required to engage in statutory interpretation but was 

simply asked to determine whether the district court abused its discretion when it 

granted Mr. Seka’s Motion for a New Trial.8 The parties agreed, as did the panel, 

that Mr. Seka’s Motion for a New Trial is governed by this Court’s long-standing 

precedent in Sanborn v. State. 812 P.2d 1279.9 Using the Sanborn standard to 

                                                           
6 State v. Seka, 137 Nev. Adv. Op. 30 (filed July 8, 2021), p. 13.   
7 It is all but impossible to marshal every case that this Court has decided in the last 

157 years using the abuse of discretion standard to review a district court’s grant or 

denial of a new trial motion. In addition to those cited in the body of this argument, 

additional published cases indicating that the appropriate standard to review a 

district court’s grant or denial of a new trial motion include Servin v. State, 117 

Nev. 775, 792, 32 P.3d 1277, 1289 (2001); Domingues v. State, 112 Nev. 683, 695 

917 P.2d 1364, 1372-73 (1996) (citing Pappas v. State, Dep't Transp., 104 Nev. 

572, 574, 763 P.2d 348, 349 (1988)). 
8 In LaPena v. State, this Court upheld the denial of a new trial motion based on 

DNA evidence even though the district court misconstrued the Post-conviction 

DNA Testing Statute by obscuring the term “‘favorable” in reviewing the 

materiality of the new evidence.” 134 Nev. 970, *6, 429 P.3d 292 (2018) 

(unpublished) (emphasis added). This Court did not reverse because of the district 

court’s error but instead upheld the district court’s decision emphasizing that the 

standard of review is abuse of discretion on a new trial motion. Id. 
9 To establish a basis for a new trial under NRS 198.515, the evidence must be: 

(1) newly discovered, (2) material to the defense; (3) such that even with the 

exercise of reasonable diligence it could not have been discovered and 

produced for trial; (4) non-cumulative; (5) such as to render a different 

result probable upon retrial; (6) not only an attempt to contradict, 
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analyze the district court’s order granting Mr. Seka’s new trial motion should have 

logically led the panel to apply the Sanborn abuse of discretion standard of review. 

Sanborn, 812 P.2d at 1284 (citing McCabe v. State, 98 Nev. 604, 655 P.2d 536 

(1982)). Nothing in the DNA Testing Statute suggests otherwise. Indeed, under the 

plain language of the DNA Testing Statute, the only difference between a traditional 

new trial motion and a motion for a new trial based upon DNA is that the time bar 

“set forth in subsection 3 of NRS 176.515 is not applicable” in a new trial motion 

involving DNA. NRS 176.0918(10)(b). Notably, even if the panel properly reviewed 

the meaning of the term “favorable” in the DNA Testing Statute under a de novo 

standard, once it determined that term should be interpreted in accordance with 

existing law, the district court’s decision to grant a new trial based upon the newly 

discovered DNA evidence still should have been reviewed under an abuse of 

discretion standard. See Zahavi v. State, 131 Nev. 51, 55, 343 P.3d 595 (2015) 

(applying different standards of review to different issues in the same case). 

Although the Supreme Court twice referenced the abuse of discretion standard 

in its Opinion,10 the Court did not actually analyze the district court’s decision under 

that standard. Instead, the Court announced a new rule regarding the favorability of 

                                                           

impeach, or discredit a former witness, unless the witness is so important 

that a different result would be reasonably probable (7) and the best 

evidence the case admits. 

Sanborn, 812 P.2d at 1284-85. 
10 State v. Seka, 137 Nev. Adv. Op. 30 (filed July 8, 2021), pp. 13 & 23. 
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DNA evidence and applied that rule de novo when reviewing the district court’s new 

trial ruling. In doing so, the Court failed to maintain uniformity of its decisions on 

the standard of review for new trial motions.   

Had the Court applied the proper standard of review, it would have found that 

the district court did not abuse its discretion when it granted Mr. Seka’s new trial 

motion. Nothing in the record indicates the district court acted arbitrarily, 

capriciously or with prejudice or preference. Rather, the record reflects that the 

district court did not make the decision to grant Mr. Seka’s Motion for a New Trial 

lightly. On June 19, 2017, Mr. Seka filed his petition requesting post-conviction 

DNA testing.11 The district court, having been fully briefed on the DNA testable 

evidence, held several hearings over more than two years, including an evidentiary 

hearing where two highly qualified DNA experts12 testified on December 14, 2018. 

The district court ordered DNA testing of evidence two separate times.13 Nearly 

three years after the district court began presiding over this case, taking evidence, 

carefully evaluating that evidence using the proper Sanborn standard, it granted Mr. 

Seka’s Motion for a New Trial on March 23, 2020.14 Put plainly, an en banc 

                                                           
11 7 AA 001586-624. 
12 7 AA 001666-1750; 8 AA 001751-1764. 
13 7 AA 001660-62; 8 AA 001816-21. 
14 11 AA 002517-19. 
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reconsideration is necessary to apply the abuse of discretion standard of review and 

uphold the uniformity of this Court’s prior decisions. 

Mr. Seka’s case creates significant precedent that will be relied on in future 

post-conviction DNA testing cases and conflicts with published decisions of the 

Nevada Supreme Court on the appropriate standard of review. See, e.g., Sanborn, 

812 P.2d at 1284. Additionally, considering an unpreserved issue runs contrary to 

all this Court’s jurisprudence. See, e.g., Old Aztec Mine, 623 P.2d at 983. The panel’s 

decision in Mr. Seka’s case is completely contrary to well-established case law and 

will cause significant confusion in future cases. Accordingly, the panel’s use of the 

wrong standard of review and its consideration of an unpreserved argument requires 

en banc reconsideration to reverse the panel’s decision and permit the district court’s 

order to stand. 

II. En Banc Reconsideration of Mr. Seka’s Case is Necessary as a Matter 

of Substantial Public Policy Because the Panel’s Reversal Essentially 

Negates the Intent of the Post-Conviction DNA Testing Statute and 

Adversely Affects Wrongfully Convicted Individuals. 

 

Mr. Seka’s case provides the first published opinion analyzing the post-

conviction DNA testing statute and provides significant precedent that will be relied 

on in future cases. It is an important opinion that will have a substantial impact on 

the efficacy of the Nevada Post-conviction DNA Testing Statute and on public 

policy affecting the wrongfully convicted. In enacting the Post-conviction DNA 

Testing Statute and allowing an innocent individual to move for a new trial under 
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that statute, the Nevada Legislature recognized that the traditional appeals process 

is often insufficient for proving a wrongful conviction. Thus, like the forty-nine other 

states with post-conviction DNA testing statutes, the Nevada statute allows a court 

to assess how reasonable jurors would react to an overall, newly supplemented 

record.15 See NRS 176.918; see also NRS 176.515; Sanborn, 812 P.2d 1279. In 

short, when new DNA testing results are presented, along with other evidence, the 

Nevada Post-conviction DNA Testing Statute poses the question of whether the jury 

would have found the existence of a reasonable doubt if it was presented with all the 

relevant evidence.16 Id. The district court correctly held that a new trial was 

warranted under this standard; the panel incorrectly reversed by imposing impossible 

legal burdens on Mr. Seka and ignoring favorable material facts that could lead a 

jury to find reasonable doubt.  

First, the panel approached Mr. Seka’s case as a prosecutor would rather than 

with the objective eye of a juror. Specifically, the panel added additional elements 

to the Sanborn test including that the individual requesting a new trial based on post-

conviction DNA testing essentially solve the crime, identify the actual perpetrator, 

or challenge all of the evidence that was presented at trial.17 Inexplicably, the panel 

also held that to deserve a new trial, Mr. Seka was required to “contradict or refute 

                                                           
15 See also Schlup v. Delo, 513 U.S. 298 (1995). 
16 See Respondent’s Answering Brief, p. 35-37. 
17 State v. Seka, 137 Nev. Adv. Op. 30 (filed July 8, 2021), p. 17. 
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the totality of the evidence supporting the verdict.”18 These heavy burdens do not 

comport with “long-honored caselaw” as the panel claims to rely on in its decision.19 

Rather, the panel’s decision creates new, unattainable burdens on the potentially 

innocent defendant, and essentially negates the ability of anyone to receive a new 

trial using newly discovered DNA evidence. Further, these burdens go far beyond 

Sanborn which requires the petitioner to show a reasonable probability of a different 

outcome, and instead require the petitioner to prove beyond a reasonable doubt that 

he or she did not commit the crime.20 This certainly cannot be what was intended in 

the Post-conviction DNA Testing Statute.  

Second, allowing a de novo review in these types of matters undermines the 

district court judge that spent years analyzing the case, hearing arguments, and 

taking testimony in turn undermining a defendant’s relief in DNA cases. The panel 

reversed the decision of the court that presided over this matter for almost 3 years 

before ultimately granting a new trial. In doing so, the panel, in its short time 

reviewing the matter, failed to give the district court deference and misinterpreted 

the evidence previously analyzed thoroughly by the district court.    

                                                           
18 State v. Seka, 137 Nev. Adv. Op. 30 (filed July 8, 2021), p. 17. 
19 Id. at 14. 
20 These burdens also exceed the “reasonable possibility” standard in the Nevada 

Post-Conviction DNA Testing Statute. NRS 176.918(3)(b). 
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Specifically, the panel argues that Hamilton’s fingernail clippings are 

irrelevant because there was no evidence of a struggle and that the fingernail 

clippings provided minimal testable DNA.21 The panel also argues that the exclusion 

of Mr. Seka from the bloody hairs found under Hamilton’s fingernails is cumulative 

because Mr. Seka was excluded from them at the time of trial.22 The panel is simply 

wrong on both counts as demonstrated by the facts presented in Mr. Seka’s 

answering brief and in the appendix documents supporting that brief.  In addition, 

the panel readily accepts the State’s argument which was rejected by the district 

court that the beer bottle, cigarette butt, and Skoal container were merely “trash” and 

any connection to the crime, now that Mr. Seka is excluded from all three, is either 

cumulative or speculative. However, as they did when they collected these items, 

the police continue to believe that both the cigarette butt and the beer bottle were 

from the “putative perpetrator,” a fact minimized by the panel.23 

Finally, the panel recited the prosecution’s trial case in reversing the district 

court’s grant of a new trial. The panel, however, ignored exculpatory evidence the 

jury never heard, and when combined with the DNA evidence exonerating Mr. Seka, 

                                                           
21 State v. Seka, 137 Nev. Adv. Op. 30 (filed July 8, 2021), p. 17-18; See 

Respondent’s Answering Brief, p. 19, 39, 3 AA 000620; 10 AA 002437; 10 AA 

002443-44.  
22 State v. Seka, 137 Nev. Adv. Op. 30 (filed July 8, 2021), p. 17; see Respondent’s 

Answering Brief, p. 19, 39, 10 AA 002437-41, 10 AA 002443-44. 
23 See Respondent’s Answering Brief, p. 20-21, 2446-48. 2482-83; 9 AA 002084; 

10 AA 002437-41; 10 AA 002446-48; 10 AA 002446-47.  
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points to his innocence. Importantly, that evidence includes a new witness who has 

provided a declaration that the state’s key witness wholly fabricated the story in 

which he claimed Mr. Seka confessed.24 The panel also ignored exculpatory 

evidence that was not provided to defense counsel showing that Mr. Seka was 

excluded as the contributor of fingerprints on a stolen purse found at the purported 

scene of the crimes.25 And, the panel ignored the fact that for every piece of 

circumstantial evidence the prosecution relied upon, there is other evidence favoring 

Mr. Seka – all of which is outlined in Mr. Seka’s Answering Brief. Mr. Seka’s case 

at trial was wholly circumstantial and new DNA evidence excludes him and includes 

other unknown profiles that may belong to the perpetrator(s).  

In short, the district court carefully reviewed the entire record and ordered a 

new trial simply allowing Mr. Seka an opportunity to present this newly discovered 

exculpatory evidence to a jury of his peers and the panel incorrectly reversed that 

order – creating dangerous precedent that will impact all defendants who file for 

post-conviction DNA testing of physical evidence and motion for a new trial based 

on the results. This precedent will direct the district court to improperly require 

defendants to meet an unattainable burden and solve the crime, identify the actual 

                                                           
24 See Respondent’s Answering Brief, p. 56; 10 AA 002425-27; See e.g., Hennie v. 

State, 114 Nev. 1285, 1291, 968 P.2d 761, 764-65 (1998) (holding that new 

evidence, which the jury never heard, supported the grant of a new trial when it 

severely undermined the credibility of the State’s key witnesses). 
25 See Respondent’s Answering Brief, p. 54; 10 AA 002282. 
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perpetrator, and “contradict or refute the totality of the evidence supporting the 

verdict” 26 without regard to new DNA testing results or other exculpatory evidence 

before they are entitled to a new trial. Not only is this inconsistent with Sanborn 

precedent, but it is against public policy and the legislative intent of the Post-

conviction DNA Testing Statute. The panel’s decision will, in essence, negate the 

efficacy of the Post-conviction DNA Testing Statue. Thus, the en banc Court should 

reconsider the panel’s decision in Mr. Seka’s case. 

CONCLUSION 

 Based on the foregoing, this Court should grant an en banc reconsideration on 

the panel’s reversal of the district court’s grant of a new trial. 

 Dated this 23rd day of August, 2021. 

  /s/ Paola M. Armeni, Esq. 

      PAOLA M. ARMENI  

CLARK HILL PLLC 

      Nevada Bar No. 8357 

 

JENNIFER SPRINGER  

ROCKY MOUNTAIN INNOCENCE 

CENTER 

      Nevada Bar No. 13767

                                                           
26 State v. Seka, 137 Nev. Adv. Op. 30 (filed July 8, 2021), p. 17. 
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complies with the formatting requirements of NRAP 32(a)(4), the typeface 

requirements of NRAP 32(a)(5) and the type style requirements of NRAP 32(a)(6) 

because: 

[X]     It  has  been  prepared  in  a  proportionally  spaced typeface using 

Microsoft Word 2013 in 14 font size and Times New Roman; or 

 

           [  ] It has been prepared in a monospaced typeface using 

[state  name  and  version  of  word  processing  program]  with  [state number 

of characters per inch and name of type style]. 

 

2.  I further certify that this brief complies with the page- or type-volume 

limitations of NRAP 40 or 40A because it is either: 

         [ X ]   Proportionately spaced, has a typeface of 14 points or more, and 
contains 3,414 words; or 
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