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	 	 Dated	this	21st	day	of	June,	2021	

	
	 	 	 	 	 	 	 ______________________________	 	 	
	 	 	 	 	 	 	 Theodore	E.	Chrissinger		 	 	
	 	 	 	 	 	 	 Nevada	Bar	No.:		9528	 	 	
	 	 	 	 	 	 	 HOY	CHRISSINGER	KIMMEL	VALLAS		
	 	 	 	 	 	 	 50	W.	Liberty	Street,	Suite	840	
	 	 	 	 	 	 	 Reno,	Nevada	89501	 	 	 	
	 	

	 	 	 	 	 	 Attorneys	for	Appellants	 	
	 		

	

Certificate	of	Service	

	 I	hereby	certify	that	I	am	an	employee	of	Hoy	Chrissinger	Kimmel	Vallas,	

and	that	on	this	date	the	foregoing	Joint	Appendix	was	filed	electronically	with	

the	Clerk	of	the	Nevada	Supreme	Court,	and	therefore	electronic	service	was	

made	in	accordance	with	the	service	list	as	follows:	

	 Kelly	Dove	
	
	
	 Dated	this	21st	day	of	June,	2021	

	

	 	 	 	 	 	 	 __/s/Shondel	Seth_____________	
	 	 	 	 	 	 	 Shondel	Seth 
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Code:		$3645	
HOY | CHRISSINGER | KIMMEL | VALLAS 
Theodore	E.	Chrissinger	(NV	Bar	9528)	
50	W.	Liberty	St.,	Suite	840	
Reno,	Nevada	89501	
775.786.8000	(voice)	
775.786.7426	(fax)	
tchrissinger@nevadalaw.com	
mkimmel@nevadalaw.com	
	
Attorneys	for:	Petitioners	Marc	and	Kelley	Radow	
	

In	the	Second	Judicial	District	Court	of	the	State	of	Nevada		

In	and	For	the	County	of	Washoe	

	
	
Marc	E.	Radow	and	Kelley	L.	Radow,	
husband	and	wife,	

																				Petitioners,	

					vs.	

U.S.	Bank	National	Association,	as	Trustee,	
successor	in	interest	to	Wachovia	Bank,	
National	Association,	as	Trustee	for	Wells	
Fargo	Asset	Securities	Corporation,	
Mortgage	Pass-Through	Certificates,	Series	
2005-AR1	

																				Respondent.	

Case	No.:			
	
Dept.	No.:			
	
	

	

Petition	for	Foreclosure	Mediation	Assistance	

	 Marc	E.	Radow	and	Kelley	L.	Radow	(collectively,	“Petitioners”)	hereby	petition	for	

Foreclosure	Mediation	under	Chapter	107	of	the	NRS.		Petitioners	allege:	

	 1.	 Petitioners	are	the	owners	of,	and	currently	reside	at,	the	real	property	

located	at	1900	Joy	Lake	Road	in	Washoe	County,	Nevada	89511,	APN	047-072-03	(the	

“Residence”).		The	Residence	is	currently	encumbered	by	a	deed	of	trust.			

F I L E D
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CV19-01604

2019-08-16 09:35:49 AM
Jacqueline Bryant
Clerk of the Court

Transaction # 7431930 : csulezic
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	 2.	 On	or	around	July	30,	2019,	Respondent,	U.S.	Bank	National	Association,	as	

Trustee,	successor	in	interest	to	Wachovia	Bank,	N.A.,	as	Trustee	for	Wells	Fargo	Asset	

Securities	Corporation,	Mortgage	Pass-Through	Certificates,	Series	2005-AR1	

(“Respondent”)	served	a	Notice	of	Default	(the	“NOD”)	on	Petitioners.		The	NOD	was	

recorded	on	July	16,	2019.	

	 3.	 The	NOD	purports	to	initiate	foreclosure	proceedings	on	the	Residence.	

	 4.	 Petitioners	meet	all	of	the	requirements	for	the	foreclosure	mediation	

program.		

	 5.	 Petitioners	hereby	demand	mediation	under	NRS	107.086.		

Request	for	Relief	
	 Petitioners	request	the	following	relief:	

	 1.	 Assignment	to	the	foreclosure	mediation	program	as	provided	in	NRS	107.	

	 2.	 Any	other	relief	the	Court	deems	just	and	proper.	

	

August	16,	2019	

	 	 	 	 	 	 HOY	|	CHRISSINGER	|	KIMMEL	|	VALLAS	

	

	 	 	 	 	 	 ________________________________________		
	 	 	 	 	 	 	 Theodore	Chrissinger	

	 	 	 	 	 	 Attorneys	for	Petitioners	
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Privacy	Affirmation	

 I	hereby	affirm	that	this	document	does	not	contain	and	social	security	numbers	or	

other	private	information.	

	 August	16,	2019	

	
	 	 	 	 	 	 	 _______________________________________	
	 	 	 	 	 	 	 Theodore	Chrissinger	
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CASE NO. A-18-780521-FM 

ANSWER FOR MEDIATION WITH EXHIBIT(S) 
AND CERTIFICATE OF SERVICE BY MAIL 

 

 
 
Ace C. Van Patten, Esq. (SB No. 11731) 
avp@tblaw.com 
Krista J. Nielson, Esq. (SB No. 10698) 
knielson@tblaw.com  
10100 W. Charleston Boulevard, Suite 220 
Las Vegas, Nevada 89135 
Telephone: (702) 258-8200 
Facsimile:   (702) 258-8787  
 
Attorneys for Respondent 
14-74051    

 

DISTRICT OF NEVADA (RENO)  
WASHOE COUNTY, NEVADA 

 
In re:  
 

Kelley L. Radow and Marc E. 
Radow 

                          Petitioner, 

v. 

U.S. Bank National Association, as 
Trustee, successor in interest to 
Wachovia Bank, National 
Association, as Trustee for Wells 
Fargo Asset Securities Corporation, 
Mortgage Pass-Through Certificates, 
Series 2005-AR1 
 
                          Respondents. 

Case No.  CV19-01604 

    Dept. No. Department 2 
 
____________ 

RESPONDENT’S ANSWER TO 
PETITION FOR FORECLOSURE 
MEDIATION ASSISTANCE  

 

  
 COMES NOW, Respondents U.S. Bank National Association, as Trustee, successor in 

interest to Wachovia Bank, National Association, as Trustee for Wells Fargo Asset Securities 

Corporation, Mortgage Pass-Through Certificates, Series 2005-AR1 (hereinafter “Respondent” 

collectively), by and through Tiffany & Bosco, P.A., their counsel of record, hereby submit the 

following: 
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CASE NO. A-18-780521-FM 

ANSWER FOR MEDIATION WITH EXHIBIT(S) 
AND CERTIFICATE OF SERVICE BY MAIL 

 

ANSWER TO PETITION FOR MEDIATION 

1. Respondent admits that Petitioners are the record owners of the property located at 

1900 Joy Lake Road in Washoe County, Nevada 89511 APN 047-072-03 and that the property is 

encumbered by Respondent’s deed of trust.  

2. The allegations in paragraph 2 state legal conclusions for which no response is 

required.  

3. The allegations in paragraph 3 state legal conclusions for which no response is 

required.  

4. The allegations in paragraph 4 state legal conclusions for which no response is 

required.  

5. The allegations in paragraph 5 state legal conclusions for which no response is 

required.  

Further, this Answer is accompanied by: (1) a true and correct copy of the recorded Notice 

of Default (NOD), attached as Exhibit A; and (2) the fee of $250.00 as the portion of the 

mediation fee to be paid by the beneficiary of the subject Deed of Trust.   

 AFFIRMATION 
 

Pursuant to NRS 239B.030, I hereby certify that the foregoing document does not contain 

the social security number of any person. 

 
Dated: September 4, 2019 
 

Tiffany & Bosco, P.A. 

By: /s/ Ace C Van Patten 
Ace C Van Patten, Esq.  
NV Bar No. 11731 
Attorneys for Respondent(s) 
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CASE NO. A-18-780521-FM 

ANSWER FOR MEDIATION WITH EXHIBIT(S) 
AND CERTIFICATE OF SERVICE BY MAIL 

 

LIST OF EXHIBITS 

Exhibit No. Title Pages 
A Notice of Default 7 
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CASE NO. A-18-780521-FM 

ANSWER FOR MEDIATION WITH EXHIBIT(S) 
AND CERTIFICATE OF SERVICE BY MAIL 

 

EXHIBIT A 
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CASE NO. A-18-780521-FM 

ANSWER FOR MEDIATION WITH EXHIBIT(S) 
AND CERTIFICATE OF SERVICE BY MAIL 

 

 

CERTIFICATE OF SERVICE BY MAIL 

 
I, Jessica Brown, the undersigned, hereby certify that I mailed the foregoing ANSWER FOR 

MEDIATION on the 4th day of September, 2019 by placing true and correct copies of the 

foregoing document in the United States mail, certified postage fully prepaid, addressed to the 

following:  

 
Home Means Nevada 
3300 West Sahara Avenue, Suite 480 
Las Vegas, NV 89102 
 
Hoy Chrissinger Kimmel Vallas 
Theodore E. Chrissinger 
50 W. Liberty St., Suite 840  
Reno, NV 89501 
Petitioner(s) Counsel 
 
 
 
 
 
 
 
     /s/ Jessica Brown     
     An Employee of Tiffany & Bosco, P.A

AA Vol. 1 024
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CASE NO. CV19-01604 

ANSWER FOR MEDIATION WITH EXHIBIT(S) 
AND CERTIFICATE OF SERVICE BY MAIL 

 

 

AA Vol. 1 025



F I L E D
Electronically
CV19-01604

2019-12-05 08:44:21 PM
Jacqueline Bryant
Clerk of the Court

Transaction # 7623274 : yviloria

AA Vol. 1 026



AA Vol. 1 027



AA Vol. 1 028



AA Vol. 1 029



AA Vol. 1 030



AA Vol. 1 031



AA Vol. 1 032



AA Vol. 1 033



AA Vol. 1 034



AA Vol. 1 035



AA Vol. 1 036



AA Vol. 1 037



AA Vol. 1 038



AA Vol. 1 039



AA Vol. 1 040



AA Vol. 1 041



AA Vol. 1 042



AA Vol. 1 043



AA Vol. 1 044



AA Vol. 1 045



AA Vol. 1 046



AA Vol. 1 047



AA Vol. 1 048



AA Vol. 1 049



AA Vol. 1 050



AA Vol. 1 051



AA Vol. 1 052



AA Vol. 1 053



AA Vol. 1 054



AA Vol. 1 055



AA Vol. 1 056



AA Vol. 1 057



	

	 - 1 -  

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28	

	

 

Code:		2490	
HOY | CHRISSINGER | KIMMEL | VALLAS 
Theodore	E.	Chrissinger	(NV	Bar	9528)	
50	W.	Liberty	St.,	Suite	840	
Reno,	Nevada	89501	
775.786.8000	(voice)	
775.786.7426	(fax)	
tchrissinger@nevadalaw.com	
mkimmel@nevadalaw.com	
	
Attorneys	for:	Petitioners	Marc	and	Kelley	Radow	
	

In	the	Second	Judicial	District	Court	of	the	State	of	Nevada		

In	and	For	the	County	of	Washoe	

	
	
Marc	E.	Radow	and	Kelley	L.	Radow,	
husband	and	wife,	

																				Petitioners,	

					vs.	

U.S.	Bank	National	Association,	as	Trustee,	
successor	in	interest	to	Wachovia	Bank,	
National	Association,	as	Trustee	for	Wells	
Fargo	Asset	Securities	Corporation,	
Mortgage	Pass-Through	Certificates,	Series	
2005-AR1	

																				Respondent.	

Case	No.:		CV19-01604	
	
Dept.	No.:		1	
	
	

	

Motion	for	Relief	(FMR	20(2))	

	 Marc	E.	Radow	and	Kelley	L.	Radow	(collectively,	the	“Radows”)	hereby	request	

relief	in	the	form	of	sanctions,	based	on	Respondent’s	failure	to	provide	all	required	

documents	at	the	foreclosure	mediation.		This	request	is	based	on	the	mediator’s	statement	

filed	December	5,	2019	(served	on	December	6,	2019),	the	actions	of	Respondent,	the	

Foreclosure	Mediation	Rules,	the	attached	declarations	of	Marc	Radow	(Exhibit	1)	and	

Theodore	Chrissinger	(Exhibit	2),	and	the	additional	attached	exhibits.	
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Introduction	
	 On	November	25,	2019,	the	Radows	participated	in	a	foreclosure	mediation	under	

Nevada’s	Foreclosure	Mediation	Rules	(“FMR”).		Respondent	failed	to	provide	all	the	

documentation	required	by	the	FMR’s,	and	the	mediator,	Linda	Linton,	recommended	that	

a	foreclosure	certificate	shall	not	issue,	and	that	Respondent	should	be	sanctioned	for	its	

failure.	

	 This	is	not	the	first	time	Respondent	has	failed	to	comply	with	the	FMR’s.		The	

Radows	have	now	participated	in	six	foreclosure	mediations	with	Respondent.		In	all	six	

mediations,	Respondent	has	either	participated	in	bad	faith	and	/	or	failed	to	provide	all	of	

the	required	documents.	

History	
	 The	Radows	have	attempted	to	negotiate	in	good	faith	with	Respondent	for	over	

eight	years.		In	each	attempt,	Respondent	failed	to	comply	with	the	FMR’s	by	not	providing	

all	required	documentation.		The	details	of	the	mediations	reveal	a	pattern	of	conduct	that	

will	only	be	deterred	by	sanctions.	

The	First	Mediation	
	 The	First	Mediation	was	held	on	November	9,	2011.		At	that	mediation,	Respondent	

“failed	to	bring	to	the	mediation	each	document	required.”		Exhibit	3.		Mediator	Liz	

Gonzales	determined	that	“Lender	failed	to	bring	to	the	mediation	each	document	

required.”		Id.	at	2nd	page.		A	foreclosure	certificate	was	not	issued,	and	the	Radows	did	not	

petition	for	sanctions.	

The	Second	Mediation	
	 After	Respondent	failed	to	provide	the	required	documents	at	the	First	Mediation,	

Respondent	recorded	a	new	Notice	of	Default.		The	Radows,	hoping	to	negotiate	a	

AA Vol. 1 059
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successful	resolution	with	Respondent,	again	elected	to	participate	in	the	Foreclosure	

Mediation	Program.	

	 The	Radows	and	Respondent	attended	the	Second	Mediation	on	April	11,	2013.		

Again,	Respondent	failed	to	comply	with	the	FMR’s.		Respondent	“failed	to	demonstrate	

authority,	or	provide	access	to	a	person	with	authority,	to	negotiate	a	loan	modification”	

and	it	“failed	to	participate	in	good	faith.”		Exhibit	4,	3rd	page.		Further,	Respondent	failed	to	

provide	a	“certification	with	an	original	signature	of	each	endorsement	and/or	assignment	

of	the	mortgage	note,	or	judicial	order	pursuant	to	NRS	104.3309”	and	failed	to	provide	a	

“certification	with	an	original	signature	of	each	assignment	of	the	deed	of	trust	(DOT),	or	

judicial	order	pursuant	to	NRS	104.3309.”	Id.	

	 In	the	mediator’s	Specific	Recommendation	for	Sanctions,	mediator	David	Hamilton,	

Esq.	found	that	“whoever	owns	the	Radows’	note	and	deed	of	trust	did	not	provide	the	

proper	documents	and	misrepresented	who	owned	the	note	and	deed	of	trust.”		Id.	at	4th	

page.		Mr.	Hamilton	continued:		

At	this	Mediation,	the	representatives	of	the	Beneficiary	refused	to	negotiate.		
They	attempted	to	excuse	this	refusal	by	claiming	that	they	had	not	gotten	
[sic]	all	of	the	requested	profit	and	loss	statements	for	the	Radow’s	Capital	
Management	LLC.		In	an	exchange	of	emails	just	before	the	Mediation,	Radow	
pointed	out	why	a	P&L	for	2013	could	not	be	created	and	provided	the	2012	
P&L.		In	response	the	Lender	stated	he	could	bring	the	underlying	documents	
to	the	mediation	to	satisfy	the	request	for	the	information	about	JAGR.		
However,	at	the	Mediation,	the	production	of	the	underlying	documents	was	
suddenly	not	satisfactory.		The	Lender	refused	to	negotiate	even	though	the	
Radow’s	made	an	offer	for	a	modification.		The	Lender’s	conduct	of	refusing	
to	negotiate	demonstrated	bad	faith.	
	
Therefore,	it	is	recommended	that	Wells	Fargo	Bank,	N.A.	and	its	
attorneys,	Tiffany	and	Bosco,	and	Haley	Abel	be	sanctioned	$50,000.	
	

Id.	(emphasis	added).		Mr.	Hamilton	provided	a	more	extensive	narrative	of	Respondent’s	

bad	faith	as	an	attachment	to	his	mediation	statement.		Id.	at	8th	through	12th	page.	
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	 Again,	hoping	to	eventually	work	out	a	compromise	with	Respondent,	the	Radows	

did	not	petition	for	judicial	review	to	seek	the	recommended	sanctions.	

The	Third	Mediation	
	 Again,	Respondent	filed	a	new	Notice	of	Default,	and	again,	the	Radows	elected	to	

participate	in	mediation.		The	Third	Mediation	was	held	on	January	30,	2014,	and	again,	

Respondent	failed	to	provide	“A	certification	with	an	original	signature	of	each	assignment	

of	the	deed	of	trust	(DOT),	or	judicial	order	pursuant	to	NRS	104.3309.”		Exhibit	5,	6th	page.		

Respondent	also	“failed	to	provide	homeowner	with	a	certified	copy	of	the	limited	power	of	

attorney	ten	days	before	the	mediation	as	required	by	FMP	Rule	11(7)(c).”		Id.	at	7th	page.	

	 Mediator	Wayne	Chimarusti,	Esq.	recommended	that	a	foreclosure	certificate	should	

not	issue	to	Respondent’s	non-compliance	with	the	FMR’s.		Id.		Again,	the	Radows	did	not	

petition	for	sanctions.	

The	Fourth	Mediation	
	 After	respondent	recorded	a	new	Notice	of	Default,	the	Radows	elected	to	

participate	in	a	fourth	foreclosure	mediation.		This	Fourth	Mediation	occurred	on	October	

29,	2014	with	mediator	Stephen	Ramos.		Yet	again,	Respondent	failed	to	provide	“A	

certification	with	an	original	signature	of	each	assignment	of	the	deed	of	trust	(DOT),	or	

judicial	order	pursuant	to	NRS	104.3309.”		Exhibit	6,	5th	page.	

	 After	this	fourth	attempt,	Respondent	petitioned	for	judicial	review	seeking	an	

order	allowing	Respondent	to	foreclose.		See	Case	No.	CV14-02572	(2nd	Judicial).		Judge	

Elliot	Sattler	ordered	a	hearing	to	consider	the	parties’	arguments,	but	Respondent	failed	to	

appear.		Judge	Sattler	denied	Respondent’s	petition	(Exhibit	7),	and	subsequent	motion	to	

set	aside	order	/	motion	for	reconsideration	(Exhibit	8).	
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	 The	Radows	did	not	countermove	for	sanctions,	again	hoping	that	something	could	

be	worked	out	with	Respondent.	

The	Fifth	Mediation	
	 Petitioner	again	recorded	a	new	Notice	of	Default,	and	the	Radows	elected	

mediation.		The	Fifth	Mediation	occurred	on	November	23,	2015.	

	 At	this	mediation,	Respondent	again	failed	to	produce	a	certified	copy	of	deed	of	

trust	assignment	dated	March	24,	2011.		Exhibit	9,	6th	page.		This	document	had	been	

provided	to	Bankruptcy	Court	as	part	of	Respondent’s	attempt	to	lift	the	stay	and	foreclose	

on	the	Radows’	home	during	Marc	Radow’s	bankruptcy.		Exhibit	10;	Chrissinger	Decl.,	¶¶	5-

7.	 	

	 The	mediator,	Gayle	Holderer,	found	that	Respondent	complied	with	the	FMR’s,	

even	though	Respondent	failed	to	produce	a	certified	copy	of	the	March	24,	2011	

assignment.		Exhibit	9,	6th	page.		The	Radows	petitioned	for	judicial	review,	participated	in	

a	settlement	conference	(with	Judge	Breslow),	and	prior	to	the	hearing,	the	Radows	agreed	

to	dismiss	the	petition	in	exchange	for	Respondent	withdrawing	the	Notice	of	Default.		

Chrissinger	Decl.,	¶	10.	

The	Sixth	(and	current)	Mediation	
	 After	Respondent	filed	a	new	Notice	of	Default,	the	Radows	petitioned	for	mediation	

under	the	new	FMR’s.		Prior	to	the	mediation,	Petitioner	requested	numerous	financial	

documents	from	the	Radows.		Chrissinger	Decl.,	¶	11.		The	Radows	questioned	the	need	for	

these	documents,	as	Respondent	had	noted	during	prior	mediations	that	Respondent	was	

not	able	to	modify	the	loan	due	to	investor	restrictions.		Id.	at	¶	11.		Respondent	

nonetheless	demanded	production	of	financial	documents,	which	the	Radows	eventually	
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provided.		Id.	at	¶	11.		Responding	to	the	Radows’	attorney’s	question	regarding	the	need	

for	updated	financials,	counsel	for	Respondent	wrote:	

These	documents	are	not	pointless	or	an	exercise	in	futility,	my	client	cannot	
determine	what	modification	programs	are	even	available	without	that	
information,	not	to	mention	that	the	rules	of	the	foreclosure	program	
expressly	provide	for	the	same	and	require	that	they	be	provided.		My	client	
was	requesting	that	information	in	order	to	complete	a	modification	review	
as	part	of	their	good	faith	participation	in	this	process;	…	
	

Exhibit	11,	18th	and	19th	pages.1	

	 Despite	Respondent’s	attorney’s	email	contending	the	financials	were	needed,	

Respondent,	at	the	mediation,	admitted	that	the	Radows	could	never	be	approved	for	any	

loan	modification,	no	matter	what	the	Radows’	financial	documents	showed.		Chrissinger	

Decl.,	¶	12.		In	other	words,	the	Radows’	document	production	was	an	exercise	in	futility.	

	 Like	the	prior	five	mediations,	Respondent	failed	to	provide	a	certified	copy	of	the	

March	24,	2011	DOT	assignment.		Exhibit	11,	7th	page.		Respondent	claimed	a	lack	of	

knowledge	of	the	assignment,	and	argued	that	because	it	was	not	recorded,	it	served	no	

purpose.		Chrissinger	Decl.,	¶	14.		Yet,	Respondent	used	this	assignment	to	successfully	get	

the	stay	lifted	in	Marc	Radow’s	Bankruptcy.2		See	Exhibit	12,	Order	Vacating	Automatic	

Stay.		Respondent’s	claimed	lack	of	knowledge	of	the	document	is	contradicted	by	its	own	

filing	in	Marc	Radow’s	bankruptcy	case.	

																																																								

1	The	FMR’s	require	the	borrower	to	produce	documents	if	“the	beneficiary	…	indicates	that	documents	are	
required	to	determine	eligibility	for	a	loan	modification,	short	sale,	or	other	alternative	to	foreclosure	
…”		FMR	13(2).		There	is	no	requirement	that	the	lender	demand	certain	documents.		In	other	words,	
the	lender	should,	in	good	faith,	demand	production	of	documents	the	lender	actually	needs,	rather	
than	demanding	all	financials	and	then,	at	the	mediation,	claim	that	no	matter	the	borrower’s	
financial	position,	there	are	no	programs	available	based	on	the	length	of	the	default.	

	
2	Because	Petitioner	successfully	relied	upon	this	document	to	get	the	stay	lifted	in	the	Bankruptcy	Court,	

Petitioner	should	now	be	judicially	estopped	from	claiming	the	document	is	a	“rogue”	document,	or	is	
otherwise	inapplicable.	
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	 Mediator	Linda	Linton	recognized	Respondent’s	failure,	and	recommended	that	

Respondent	not	receive	a	foreclosure	certificate,	and	that	Respondent	should	be	

sanctioned.		Exhibit	11.	

	 The	Radows	now	request	sanctions.	

I.	 The	Court	has	the	authority	to	sanction	Respondent	for	its	
failure	to	comply	with	the	FMR’s.	

	 The	FMR’s	gives	the	District	Court	discretion	to	impose	appropriate	sanctions:	

Upon	receipt	of	the	mediator’s	statement	and	any	request	for	relief,	the	
District	Court	shall	enter	an	order	(1)	describing	the	terms	of	any	loan	
modification	or	settlement	agreement,	(2)	dismissing	the	petition,	or	(3)	
detailing	decisions	regarding	the	imposition	of	sanctions	as	the	District	Court	
determines	is	appropriate.	
	

FMR	20(3).		See	also	NRS	107.086(6)	(requiring	the	mediator	to	recommend	sanctions	for	

non-compliance,	and	giving	the	court	the	authority	issue	sanctions	the	court	deems	

appropriate,	including,	without	limitation,	requiring	a	loan	modification	in	the	manner	

determined	proper	by	the	court).		When	a	lender	fails	to	bring	the	required	documentation,	

the	district	court	may	not	issue	a	foreclosure	certificate,	and	must	consider	sanctions.		

Pasillas	v.	HSBC	Bank	USA,	127	Nev.	462,	469,	255	P.3d	1281,	1286	(2011).	

	 When	considering	sanctions,	district	courts	should	consider	the	following	

nonexhaustive	list	of	factors:		whether	the	violations	were	intentional,	the	amount	of	

prejudice	to	the	nonviolating	party,	and	the	violating	party’s	willingness	to	mitigate	any	

harm	by	continuing	meaningful	negotiation.		Id.	at	470,	1287.	

II.	 The	Court	should	award	the	Radows	their	attorney	fees	
incurred	for	the	current	petition	and	mediation	as	
sanctions.	

	 The	Radows	incurred	$3,990	in	attorney	fees	(11.4	hours	at	$350/hour)	since	

Respondent	recorded	the	latest	Notice	of	Default	through	the	end	of	the	mediation.		
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Chrissinger	Decl.,	¶	16.		This	includes	5.5	hours	for	final	preparation	and	attending	the	

mediation.		Id.		Additionally,	the	Radows	incurred	$275	in	costs	for	the	filing	fee	and	

mediation	fee.		Id.	at	¶	18.		Finally,	the	Radows	incurred	an	additional	$3,290	for	

preparation	of	this	request	for	relief	(9.4	hours	at	$350/hour).		Id.	at	¶	19.	

	 The	Radows	request	an	award	of	their	fees	and	costs	at	a	minimum.		Respondent	

knew,	or	should	have	known,	that	it	would	need	a	certified	copy	of	the	March	24,	2011	

assignment,	yet	it	failed	to	produce	a	certified	copy	(indeed,	Respondent	failed	to	provide	

any	copy	of	this	assignment).		The	fees	and	costs	incurred	by	the	Radows	were	necessary	to	

file	the	petition	and	participate	meaningfully	in	the	mediation.		Therefore,	the	Radows	

request	an	award	of	$7,555	in	fees	and	costs,	and	an	order	that	a	foreclosure	certificate	

shall	not	issue.	

III.	 The	Court	should	award	the	Radows	their	attorney	fees	
incurred	for	the	prior	five	mediations.	

	 As	detailed	above	in	the	History	section,	the	current	mediation	is	the	sixth	

mediation	attended	by	the	Radows.		After	the	Fourth	Mediation,	when	Respondent	filed	a	

petition	for	judicial	review,	the	Radows	retained	the	Law	Offices	of	Thomas	J.	Hall	to	

represent	them	in	the	petition,	and	then	in	the	subsequent	Fifth	Mediation	and	petition	for	

judicial	review	following	the	Fifth	Mediation.		Radow	Decl.,	¶	9.		During	Mr.	Hall’s	tenure	as	

the	Radows’	attorney,	he	invoiced	the	Radows	for	a	total	of	$24,889.55,	including	costs.		Id.	

at	¶	9.		The	Radows	also	incurred	attorney	fees	from	Mr.	Chrissinger	to	take	over	the	

Petition	for	Judicial	Review,	totaling	$2,135.		Chrissinger	Decl.,	¶	17.		Finally,	the	Radows	

incurred	costs	of	$250	each	for	the	prior	four	mediations.		Radow	Decl.,	¶	10.	

	 These	fees	were	incurred	due	to	Respondent’s	failures.		Respondent	petitioned	for	

judicial	review	after	the	Fourth	Mediation,	and	then	failed	to	show	up	to	the	hearing.		
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Exhibits	7	&	8.		Then,	knowing	that	it	did	not	have	the	required	documents,	Respondent	

nonetheless	recorded	a	new	Notice	of	Default,	and	forced	the	Radows	to	seek	mediation	in	

an	effort	to	save	their	home.	

	 Under	the	factors	announced	in	Pasillas,	supra,	Respondent	should	be	sanctioned	for	

it	actions	in	the	first	four	mediations,	the	resulting	petition	for	judicial	review,	the	Fifth	

Mediation,	and	the	resulting	petition	for	judicial	review.		Respondent’s	inability	to	comply	

with	the	FMR’s	was	known,	or	should	have	been	known	to	Respondent,	as	Respondent	was	

the	entity	that	filed	the	March	24,	2011	assignment	with	the	Bankruptcy	Court.		Yet,	

Respondent	failed	to	provide	even	a	copy	of	this	assignment	at	any	of	the	mediations.	

	 In	denying	Respondent’s	motion	for	reconsideration	during	the	petition	for	judicial	

review	after	the	Fourth	Mediation,	Judge	Sattler	wrote:	

The	Motion	argues	the	Court	may	not	take	into	consideration	any	past	rule	
violations	or	conduct	of	the	parties	and	must	examine	the	issue	within	the	
Petition	in	what	is	in	essence	a	vacuum.		This	reasoning	is	faulty	as	it	would	
allow	a	party	to	continually	violate	the	rules	and	give	the	Court	no	power	to	
deter	the	violations.		FMR	22(2)	provides	the	district	court	may	determine	
appropriate	sanctions.		It	would	be	impossible	for	a	court	to	determine	
appropriate	sanctions	if	it	were	unable	to	consider	a	party’s	past	behavior	in	
the	process.	
	

Exhibit	8	at	5:6-11.				

	 Consider	the	harm	to	the	Radows	based	on	Respondent’s	failures:		After	the	Radows	

defaulted	(during	the	Great	Recession),	they	could	not	simply	restart	payments	to	

Respondent,	as	it	was	not	clear	to	whom	mortgage	payments	were	due.		Their	only	option	

was	to	negotiate	with	Respondent,	but	Respondent	never	provided	the	requisite	

documentation	under	the	FMR’s.		Now,	it	is	approximately	eight	years	later,	and	the	

Radows	are	still	trying	to	save	their	home.	
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	 During	the	Sixth	Mediation,	Respondent	noted	that	the	Radows	would	never	be	

offered	a	loan	modification.		While	earlier	mediations	were	sidetracked	with	admissions	

that	the	“investor”	would	not	consider	any	workout	program	(HAMP	/	HARP,	or	Nevada’s	

Hardest	Hit	Fund),	Respondent	now	conjures	new	bases	to	deny	a	modification:		(1)	the	

time	of	delinquency	based	on	the	last	payment	made	by	the	Radows,	and	(2)	the	amount	of	

arrearages	allegedly	owed.		Yet,	at	the	time	of	the	First	Mediation,	the	arrearages	were	

much	lower,	the	short	sale	sum	that	was	offered	and	then	withdrawn	was	only	$314,500,	

and	the	Radows	could	have	completed	this	short	sale,	qualified	for	an	alternative	loan,	or	

may	have	qualified	for	a	loan	modification	based	on	their	then-current	income.		If	only	

Respondent	had	provided	the	required	documents,	there	may	have	been	a	settlement	early	

on.	

	 This	Court	should	deter	future	failures	by	sanctioning	Respondent	for	its	continual	

failures	in	the	foreclosure	mediation	process.		Based	on	the	history	with	Respondent,	it	

appears	the	only	way	to	deter	Respondent	is	to	sanction	Respondent	in	an	amount	that	

reimburses	the	Radows	for	the	money	they	have	spent	on	lawyers,	all	squandered	in	

attending	the	futile	mediations.		Under	this	Section,	the	Radows	request	$28,024.55.	

IV.	 The	Court	should	sanction	Respondent	an	additional	
$50,000,	as	recommended	by	Mediator	David	Hamilton	
after	the	Second	Mediation,	for	Respondent’s	inconsistent	
positions	in	different	cases.	

	 At	the	Second	Mediation,	mediator	David	Hamilton,	Esq.	found	that	Respondent	

acted	in	bad	faith	and	neglected	to	produce	the	required	documentation.		Mr.	Hamilton	

provided	a	detailed	narrative	of	all	of	the	violations	committed	by	Respondent.		See	Exhibit	

4,	8th	through	12th	pages.	
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	 Although	the	Second	Mediation	took	place	more	than	six	years	ago,	one	of	the	issues	

was	the	exact	same	issue	plaguing	the	Sixth	Mediation	–	the	failure	to	provide	the	March	

24,	2011	DOT	assignment.		Id.		

	 Marc	Radow	petitioned	for	bankruptcy	protection	in	2010.		As	part	of	the	

Bankruptcy	Case,	Respondent	moved	to	lift	the	automatic	stay	in	order	to	commence	

foreclosure	proceedings	on	the	subject	property.		Chrissinger	Decl.,	¶	5.		As	part	of	that	

motion,	Respondent	attached	the	March	24,	2011	DOT	assignment	as	proof	that	

Respondent	had	authority	to	foreclose.		Exhibit	10;	Chrissinger	Decl.	¶¶	5-7.		Respondent	

was	successful	in	its	motion,	and	the	automatic	stay	was	lifted	to	allow	Respondent	to	

commence	foreclosure	proceedings.		Exhibit	12.	

	 During	the	Sixth	Mediation,	the	Radows	informed	the	mediator	about	the	existence	

of	this	assignment,	and	Respondent’s	failure	to	provide	even	a	copy	of	it	prior	to	or	at	the	

mediation.		Chrissinger	Decl.,	¶	13.		The	mediator	informed	the	Radows	that	Respondent	

contended	that	because	there	was	a	later	assignment,	the	March	24,	2011	DOT	assignment	

was	a	“rogue”	assignment,	and	was	ineffective	and	need	not	be	produced.		Id.	at	¶	14.	

	 Respondent	should	be	judicially	estopped	from	claiming	that	the	March	24,	2011	

assignment	is	ineffective.		Respondent	relied	on	this	assignment	in	its	effort	to	lift	the	

automatic	bankruptcy	stay.		The	Court	lifted	the	stay,	and	Respondents	were	permitted	to	

start	the	foreclosure	process.		Now,	in	an	attempt	to	obtain	a	foreclosure	certificate,	

Respondent	has	changed	its	position	in	this	proceeding.		See	Marcuse	v.	Del	Webb	

Communities,	Inc.,	123	Nev.	278,	287,	163	P.3d	462,	468-69	(2007)	(listing	the	elements	of	

judicial	estoppel).	

	 Mr.	Hamilton	recognized	the	egregiousness	of	Respondent’s	change	of	positions	to	

suit	its	needs,	and	he	recommended	sanctions	of	$50,000.		The	Radows	now	ask	this	Court	
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to	enforce	that	recommendation,	in	addition	to	attorney’s	fees,	to	deter	Respondent	from	

telling	one	court	one	thing,	and	another	court	another.	

Conclusion	
	 If	Respondent	is	not	subject	to	sanctions,	it	will	continue	to	flaunt	the	FMR’s.		The	

Radows	request	sanctions	as	follows:	

	 1.	 Fees	and	Costs	for	the	Sixth	Mediation:	 	 $7,555.00	

	 2.	 Fees	and	Costs	for	the	prior	mediations:	 	 $28,024.55	

	 4.	 Additional	Sanction:	 	 	 	 	 $50,000.00	

	 The	Radows	also	request	any	further	relief	deemed	appropriate	by	the	Court.	

December	16,	2019	

	 	 	 	 	 	 HOY	|	CHRISSINGER	|	KIMMEL	|	VALLAS	

	

	 	 	 	 	 	 ________________________________________		
	 	 	 	 	 	 	 Theodore	Chrissinger	

	 	 	 	 	 	 Attorneys	for	Petitioners	
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Privacy	Affirmation	and	Certificate	of	Service	

	 I	hereby	affirm	that	this	document	does	not	contain	and	social	security	numbers	or	

other	private	information.	

	 I	hereby	certify	that	on	December	16,	2019,	I	electronically	filed	the	foregoing	with	

the	Clerk	of	the	Court	by	using	the	electronic	filing	system	which	will	send	a	notice	of	

electronic	filing	to	the	following:	

HOME	MEANS	NEVADA	
JASON	C.	KOLBE	for	US	BANK	NATIONAL	ASSOCIATION	TRUSTEE	FOR	WACHOVIA	BANK	
LINDA	J.	LINTON,	ESQ.		
	

	 December	16,	2019	

	
	 	 	 	 	 	 	 _______________________________________	
	 	 	 	 	 	 	 Theodore	Chrissinger	
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Code:		1520	
HOY | CHRISSINGER | KIMMEL | VALLAS 
Theodore	E.	Chrissinger	(NV	Bar	9528)	
50	W.	Liberty	St.,	Suite	840	
Reno,	Nevada	89501	
775.786.8000	(voice)	
775.786.7426	(fax)	
tchrissinger@nevadalaw.com	
mkimmel@nevadalaw.com	
	
Attorneys	for:	Petitioners	Marc	and	Kelley	Radow	
	

In	the	Second	Judicial	District	Court	of	the	State	of	Nevada		

In	and	For	the	County	of	Washoe	

	
	
Marc	E.	Radow	and	Kelley	L.	Radow,	
husband	and	wife,	

																				Petitioners,	

					vs.	

U.S.	Bank	National	Association,	as	Trustee,	
successor	in	interest	to	Wachovia	Bank,	
National	Association,	as	Trustee	for	Wells	
Fargo	Asset	Securities	Corporation,	
Mortgage	Pass-Through	Certificates,	Series	
2005-AR1	

																				Respondent.	

Case	No.:		CV19-01604	
	
Dept.	No.:		1	
	
	

	

Declaration	of	Theodore	Chrissinger	in	Support	of	Petitioners’	
Motion	for	Relief	

	 I,	Theodore	Chrissinger,	declare:	

	 1.	 I	am	over	the	age	of	18,	and	I	am	competent	to	testify	to	the	facts	contained	in	

this	declaration.	

	 2.	 I	am	the	attorney	of	record	for	Marc	E.	Radow	and	Kelley	L.	Radow.	

	 3.	 I	reviewed	the	docket	in	Case	No.	CV14-02572,	Wells	Fargo	Bank,	N.A.,	et	al.	v.	

Kelley	Radow,	et	al.		on	the	eFlex	system.		I	downloaded	Judge	Sattler’s	Order	Denying	
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Petition	for	Judicial	Review	and	Order	Denying	Plaintiff’s	Motion	for	Relief	from	Order	

Denying	Petition	for	Judicial	Review	or	in	the	alternative	Motion	for	Reconsideration	of	

Order	Denying	Petition	for	Judicial	Review.	

	 4.	 Exhibits	7	and	8	are	true	and	correct	copies	of	those	orders.	

	 5.	 Through	the	Federal	Court’s	PACER	system,	I	reviewed	the	docket	of	

Bankruptcy	Case	10-52176-gwz,	In	re:	Marc	Radow.		I	downloaded	Respondent’s	Motion	for	

Relief	From	Automatic	Stay	wherein	Respondent	moved	for	an	order	granting	relief	from	

the	Automatic	Stay,	and	permitting	Respondent	to	“move	ahead	with	foreclosure	

proceedings.”	

	 6.	 In	Respondent’s	Motion	for	Relief	from	Automatic	Stay,	Respondent	alleged,	

[Respondent]	is	the	current	payee	of	a	promissory	note	dated	November	15,	
2004	for	the	principal	sum	of	$457,000.00,	secured	by	a	Real	Property	Trust	
Deed	of	same	date	upon	property	generally	described	as	1900	Joy	Lake	Road,	
Reno,	NV	89511,	and	legally	described	as	follows:		[Legal	Description].		
Attached	hereto	on	Exhibit	“A”	are	the	deed	of	Trust,	Note	and	Assignment.	
	

	 7.	 Exhibit	10	is	a	true	and	correct	copy	of	the	March	24,	2011	Assignment	of	the	

Deed	of	Trust,	attached	to	Respondent’s	Motion	for	Relief	from	Automatic	Stay	as	an	

exhibit.	

	 8.	 I	did	not	attach	Respondent’s	Motion	as	an	exhibit	to	the	Radows’	Motion	for	

Relief,	because	the	document	contains	personal	information	that	is	unnecessary	for	the	

purposes	of	the	Motion.		However,	if	the	Court	desires,	I	will	provide	a	full	copy	of	

Respondent’s	Motion	for	review	in	chambers.	

	 9.	 Exhibit	12	is	a	true	and	correct	copy	of	the	Order	Vacating	Automatic	Stay	in	

the	Marc	Radow	Bankrupcty	Case.	

	 10.	 The	Radows	retained	me	during	their	petition	for	judicial	review	resulting	

from	the	Fifth	Mediation.		I	was	retained	to	take	over	for	Thomas	Hall,	and	my	
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representation	started	after	the	settlement	conference	with	Judge	Breslow.		Respondent’s	

attorneys	and	I	engaged	in	settlement	discussions,	and	the	result	was	the	Radows	

dismissed	their	petition	in	exchange	for	the	Respondents	withdrawing	the	Notice	of	

Default.	

	 11.	 Prior	to	the	current	mediation	(the	Sixth	Mediation),	Respondent’s	attorneys	

sent	me	a	list	of	documents	Respondent	wanted	from	the	Radows.		I	expressed	my	

frustration,	as	Respondent	had	previously	represented	to	the	Radows	that	Respondent	

would	not	offer	any	sort	of	loan	modification.		Respondent’s	attorney,	Ace	Van	Patten,	told	

me	that	it	would	not	be	a	futile	exercise,	as	Respondent	needed	those	documents	to	

evaluate	the	Radows’	eligibility	for	a	loan	modification.		Exhibit	11	contains	a	true	and	

correct	copy	of	that	email	correspondence.		The	Radows	produced	all	required	

documentation,	unless	the	requested	document	was	unavailable	or	inapplicable.	

	 12.	 During	the	mediation,	Respondent’s	representative	and	Respondent’s	

attorney	both	noted	that	due	to	length	of	time	since	the	default,	the	Radows	would	not	be	

eligible	for	any	loan	modification,	no	matter	what	the	Radows’	financial	statements	

showed.	

	 13.	 During	the	mediation,	I	discussed	with	the	mediator	the	fact	that	the	March	

24,	2011	assignment	(Exhibit	10)	has	been	presented	to	the	Bankruptcy	Court	as	support	

for	Respondent’s	Motion	for	Relief	from	Automatic	Stay.		Yet,	Respondent	had	not	produced	

a	certified	copy	of	that	assignment	prior	to	or	at	the	mediation.	

	 14.	 The	mediator	told	me	that	Respondent’s	representative	and	Respondent’s	

attorney	claimed	to	not	have	any	knowledge	of	the	March	24,	2011	assignment,	and	that	

because	it	was	not	recorded,	it	served	no	purpose.		Because	there	was	a	later	assignment	
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that	was	recorded,	they	referred	to	the	March	24,	2011	assignment	as	a	“rogue	

assignment.”		

	 15.	 My	hourly	rate	is	$350/hour.	

	 16.	 From	the	time	the	notice	of	default	was	recorded	in	July,	2019,	through	the	

end	of	the	mediation,	I	billed	the	Radows	for	11.4	hours	of	work,	totaling	$3,990.		Of	that,	

5.5	hours	was	for	mediation	preparation	and	attendance	on	November	25,	2019.	

	 17.	 Prior	to	the	latest	notice	of	default,	I	billed	the	Radows	for	6.1	hours,	totaling	

$2,135.		This	work	was	to	wrap	up	the	prior	Petition	for	Judicial	Review.	

	 18.	 As	part	of	my	representation,	the	Radows	incurred	$275	in	costs.		These	

costs	were	the	costs	associated	with	filing	the	Petition	for	Mediation	(the	filing	fee	and	the	

mediation	fee).	

	 19.	 I	billed	9.4	hours	to	draft	the	current	Motion	for	Relief,	along	with	this	

Declaration,	totaling	$3,290.			

	 I	declare	under	penalty	of	perjury	under	the	laws	of	the	state	of	Nevada	that	the	

foregoing	is	true.	

	 Executed	on	December	16,	2019	in	Reno,	Nevada	

	

	 	 	 	 	 	 ___________________________________________		
	 	 	 	 	 	 Theodore	Chrissinger	
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1 WACHOVIA BANK, NA TI ON AL ASSOCIATION AS TRUSTEE FOR WELLS FARGO ASSET 

2 SECURITIES CORPORATION, MORTGAGE PASS-THROUGH CERTIFICATES, SERIES 

3 2005-ARl (''the Petitioner") on March 2, 2015. KELLEY L. RADOW and MARC E. RADOW 

4 ("the Respondents") filed a RESPONSE TO PLAINTIFF'S MOTION FOR RELIEF FROM 

5 ORDER DENYING PETITION FOR JUDICIAL REVIEW PURSUANT TO NRCP 60(b) OR, IN 

6 THE ALTERNATIVE, MOTION FOR RECONSIDERATION OR ORDER DENYING PETITION 

7 FOR JUDICIAL REVIEW ("the Opposition") on March 29, 2015. The Petitioner submitted the 

8 matter to the Court for consideration on March 31, 2015. 

9 This matter emanates from a PETITION FOR JUDICIAL REVIEW ("the Petition") filed by 

10 the Petitioner on December 15, 2014. The Petition sought review of the foreclosure mediation1 of 

11 property located at 1900 Joy Lake Road Reno, Nevada ("the Property"). STEPHEN D. RAMOS 

12 ("the Mediator") determined a Certificate of Foreclosure should not issue on the Property. The 

13 Foreclosure Mediation Program notified the parties of this determination on November 13, 2014. 

14 The Petition alleged the Petitioner appeared in good faith at the mediation, provided the required 

15 documents, and had the requisite authority with respect to the loan. The Petition argued the mediato 

16 erred in finding the Petitioner did not provide all the required documents, by failing to accept a 

17 county-certified copy of the assignment. The Petition sought the issuance of a Certificate of 

18 Foreclosure. 

19 The Court entered the ORDER FOR JUDICIAL REVIEW ("the Order for Review") on 

20 December 16, 2014. The Order for Review directed the parties and/or their counsel to appear for the 

21 First Hearing on Petition on February 20, 2015, at 9:00 a.m. The Court provided notice of the entry 

22 of the Order for Review to the parties on December 16, 2014. The Court heard the matter on 

23 February 20, 2015, at 9:00 a.m. MARC E. RADOW was present with his counsel, GREGORY 

24 HALL. The Petitioner did not appear in support of the Petition. The Court entered the ORDER 

25 DENYING PETITION FOR JUDICIAL REVIEW ("the Order Denying Petition") on February 27, 

26 2015. 

27 

28 1 The Court notes the mediation in the instant matter was the fourth mediation between the parties. See ORDER 
DENYING PETITION FOR JUDICIAL REVIEW entered February 27, 2015. 
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The Motion seeks relief from the Order Denying Petition due to mistake, inadvertence or 

excusable neglect pursuant to NRCP 60(b ). The Motion argues the Petitioner fully intended to 

participate at the hearing however a miscommunication occurred regarding the travel arrangements 

for counsel. The Motion contends it is uncharacteristic for counsel to miss hearings and the cause of 

the miscommunication in the instant case has been addressed. The Motion urges that cases should 

be decided on their merits whenever possible. The Motion requests, in the alternative, the Court 

reconsider the Order Denying Petition. The Motion asserts the deficiency reported by the Mediator 

is the failure to bring all the required documents. The Motion argues the Petitioner did bring the 

necessary document in the form of a true and correct copy of the certified assignment. The Motion 

contends the Court committed clear error by taking into account the Petitioner's alleged conduct at 

prior mediations, and by not accepting the Petitioner's reliance on the counter-certified assignment 

as a sufficient basis for granting the Petition. 

The Opposition contends the Petitioner has not met the criteria for having a final judgment 

relieved on the grounds of mistake, inadvertence, surprise, or excusable neglect. The Opposition 

asserts the Respondents and the Respondents' counsel were prepared and ready for oral argument th 

date of the scheduled hearing. The Opposition contends the explanation provided by the Petitioner i 

simple neglect and does not demonstrate a basis for excusable neglect as used in conjunction with 

NRCP 60(b ). The Opposition argues simple neglect is not excusable if a party receives notice of 

scheduled proceedings but fails to appear. The Opposition contends the Petition was not dismissed 

for failure to appear but was denied on the merits. The Opposition submits reconsideration of the 

Order is not warranted as the Petitioner did not provide the proper documentation at the mediation. 

A district court may hold a hearing on a Petition for Judicial Review of a foreclosure 

mediation for the limited purpose of: 

determining the beneficiary of the deed of trust's compliance in attending the 
mediation, having the authority or access to a person with the . . . required 
[authority] ... bringing to the mediation each .... required [document] ... and 
participating in the mediation in good faith, compliance with the rules of the 
Program, agreements made between the parties within the Program, including 
temporary agreements, and determining appropriate sanctions pursuant to 
NRS Chapter 107 as amended. 
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FMR 22(2). The Beneficiary is required to provide the Court with the documents produced at 

mediation so that it may conduct its de novo review. FMR 22(6). FMR 22(2) provides the district 

court with the discretion to determine the extent to which an evidentiary hearing is necessary. 

The issue submitted for judicial review is whether the Petitioner complied with the 

production requirements for each of the required documents. The Mediation Statement and 

Agreement indicated the Beneficiary (Lender) and or its Representative, failed to bring to the 

mediation each document required by NRS 107.085(5) and FMP Rule 12(7): specifically a 

certification with an original signature of each assignment of the deed of trust (DOT), or judicial 

order pursuant to NRS 104.3309. The Petition argued the Mediator failed to accept a document that 

was a certified copy obtained from the Washoe County Recorder.2 The Petition argued this was an 

error pursuant to the decision in Einhorn v. BAC Home Loans Servicing, LP, 128 Nev. Adv. Op. 61, 

290 P.3d 249 (2013), which found copies ofrecorded assignments obtained from the county 

recorder's office satisfy the document production requirements of the FMRs. The Respondent 

argues the Petitioner's reliance on Einhorn is misplaced as the presumption of authenticity is vitiated 

by numerous discrepancies in the assignments presented during other mediations between the 

parties. The Court ordered a hearing on the matter to review this issue. 

The Motion seeks to have the Order set aside as a default judgment pursuant to NRCP 60. 

The Petition requested the Court review the decision of the Mediator. The Court finds the matter 

more akin to an appeal than a matter of default judgment and that it is not appropriately analyzed 

under NRCP 60. The Court looks to the Nevada Rules of Appellate Procedure for guidance in this 

matter. NRAP 34(e) provides: 

If the respondent fails to appear for argument, the court will hear the appellant's argument. If 
the appellant fails to appear, the court may hear the respondent's argument. If neither 
party appears, the case will be decided on the briefs unless the court orders otherwise. 

The Court had authority to make a decision from the pleadings if it chose to do so, however 

it believed a hearing was appropriate to make a determination on the matter. The Petitioner had the 

2 Corporation Assignment of Deed of Trust recorded on July 24, 2012. 
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1 burden of demonstrating the mediator's findings were erroneous. The Petitioner's opportunity to 

2 make their argument in support of their Petition was at the duly scheduled hearing. The Petitioner 

3 was not present to argue in favor of their Petition or address the questions of the Court regarding the 

4 Petition. The Petitioner had its opportunity to argue the merits at the hearing. It forfeited that right 

5 by failing to appear. 

6 The Motion argues the Court may not take into consideration any past rule violations or 

7 conduct of the parties and must examine the issue within the Petition in what is in essence a vacuum. 

8 This reasoning is faulty as it would allow a party to continually violate the rules and give the Court 

9 no power to deter the violations. FMR 22(2) provides the district court may determine appropriate 

10 sanctions. It would be impossible for a court to determine appropriate sanctions if it were unable to 

11 consider a party's past behavior in the process. The Petitioner provides no support for the contentio 

12 the Court cannot consider the past conduct of a party. 

13 The Motion states the "the hearing on Wells Fargo's Petition for Judicial Review was 

14 properly calendared by counsel for Wells Fargo, miscommunication occurred resulting in the 

15 necessary arrangements not being made to ensure that counsel was present at the hearing on behalf 

16 of Wells Fargo." The hearing was held on February 20, 2015. The Court did not issue the Order 

17 Denying Petition until February 27, 2015. The Court has no record of the Petitioner informing the 

18 Court of the travel arrangement oversight prior to the filing the Motion on March 2, 2015. The 

19 Court would expect the Petitioner to notify the Court immediately upon discovering that it would or 

20 had missed a scheduled hearing. The affidavit accompanying the Motion is insufficient to provide 

21 the Court with an understanding of what occurred other than a basic scheduling error. The Motion 

22 argues the Petitioner's past behavior in the foreclosure process with the party should not be taken 

23 into consideration. Yet, it wants the Court to accept the argument that it is uncharacteristic for 

24 counsel to miss hearings based on past behavior. The Petitioner cannot have it both ways: either the 

25 Court looks at past behavior or it does not. 

26 The Petitioner failed to attend the hearing. This failure inconvenienced both the 

27 Respondents and the Court. The Court has the authority to issue sanctions for the failure to appear 

28 but chose not to do so. The Petitioner is not without recourse in this foreclosure matter. The 
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1 Petitioner may opt to issue another notice of foreclosure, engage in the mediation process, and 

2 comply with all applicable Foreclosure Mediation Rules. 

3 IT IS HEREBY ORDERED the PLAINTIFF'S MOTION FOR RELIEF FROM ORDER 

4 DENYING PETITION FOR JUDICIAL REVIEW PURSUANT TO NRCP 60(b) OR, IN THE 

5 ALTERNATIVE MOTION FOR RECONSIDERATION OF ORDER DENYING PETITION FOR 

6 JUDICIAL REVIEW is DENIED. 

7 DATED this 7 day of May, 2015. 
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ELLIOTT A. SATTLER -----
District Judge 
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1 CERTIFICATE OF MAILING 

2 Pursuant to NRCP 5(b ), I certify that I am an employee of the Second Judicial District Court 

3 of the State of Nevada, County of Washoe; that on this __ day of May, 2015, I deposited in the 

4 County mailing system for postage and mailing with the United States Postal Service in Reno, 

5 Nevada, a true copy of the attached document addressed to: 

6 
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CERTIFICATE OF ELECTRONIC SERVICE 

I hereby certify that I am an employee of the Second Judicial District Court of the State of 

Nevada, in and for the County of Washoe; that on the day of May, 2015, I electronically 

filed the foregoing with the Clerk of the Court by using the ECF system which will send a notice of 

electronic filing to the following: 

GREGORY L. WILDE, ESQ. 

KEVIN S. SODERSTROM, ESQ. 

NEVADA FORECLOSURE MEDIATION PROGRAM 

THOMAS HALL, ESQ. for KELLEY RADOW, MARC RADOW 

Administrative 
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__________________________________
Hon. Bruce T. Beesley

United States Bankruptcy Judge___________________________________________________________

Entered on Docket 
May 11, 2011
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