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IN THE EIGHTH JUDICIAL DISTRICT COURT OF THE

STATE OF NEVADA IN
AND FOR THE COUNTY OF CLARK

Plaintiff,

Jores N );lagz * 2298

Defendant.
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NOTICE OF APPEAL
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Notice of Appeal (criminal)
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IN THE EIGHTH JUDICIA

Electronically Filed
4/12/2019 2:50 PM
Steven D. Grierson

CLERS OF THE 002 5

L DISTRICT COURT OF THE

STATE OF NEVADA IN AND FOR
THE COUNTY OF CLARK

STATE OF NEVADA,
Plaintiff(s),
V8.

JAMES HOWARD HAYES
aka JAMES HOWARD HAYES, JR.,

Defendant(s),

Case No: C-16-315718-1

Dept No: XIX

CASE APPEAL STATEMENT

1. Appellant(s): James H. Hayes
2. Judge: William D. Kephart
3. Appellani(s): James H. Hayes
Counsel:
James H. Hayes #1175077
P.O. Box 650
Indian Springs, NV 89070
4. Respondent: The State of Nevada

Counsel:

Steven B. Wolfson, District Attorney
200 Lewis Ave.,

C-16-315718-1

1-

Case Number: C-16-315718-1
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Las Vegas, NV 89101
(702) 671-2700

5. Appellant(s)'s Attorney Licensed in Nevada: N/A
Permission Granted: N/A

Respondent(s)’s Attorney Licensed in Nevada: Yes
Permission Granted: N/A

6. Has Appellant Ever Been Represented by Appointed Counsel In District Court: Yes
7. Appellant Represented by Appointed Counsel On Appeal: N/A
8. Appellant Granted Leave to Proceed in Forma Pauperis: N/A
9. Date Commenced in District Court: June 14, 2016
10. Brief Description of the Nature of the Action: Criminal
Type of Judgment or Order Being Appealed: Judgment of Conviction
11. Previous Appeal: Yes
Supreme Court Docket Number(s): 73436, 75173, 77151
12. Child Custody or Visitation: N/A

Dated This 12 day of April 2019,

Steven D. Grierson, Clerk of the Court

/s/ Heather Ungermann

Heather Ungermann, Deputy Clerk
200 Lewis Ave

PO Box 551601

Las Vegas, Nevada 89155-1601
(702) 671-0512

cc: James H. Hayes

C-16-315718-1 2
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EIGHTH JUDICIAL DISTRICT COURT
CLERK OF THE COURT
REGIONAL JUSTICE CENTER
200 LEWIS AVENUE, 37 Fl.
LAS VEGAS, NEVADA 89155-1160
(702) 671-4554

Steven D. Grierson Anntoinette Naumec-Miller
Clerk of the Court Court Division Administrator

April 15,2019

Attorney: Michael W. Sanft Case Number: C-16-315718-1
Sanft Law Department: Department 19
Attn Michael W Sanft
324 South 3rd Street - 2nd Floor
Las Vegas NV 89101

Defendant: James Howard Hayes

Attached are pleadings received by the Office of the District Court Clerk which are being

forwarded to your office pursuant to Rule 3.70.

Pleadings: Motion To Modify And Correct Illegal Sentence

Rule 3.70. Papers which May Not be Filed

Except as may be required by the provisions of NRS 34.730 to 34.830,
inclusive, all motions, petitions, pleadings or other papers delivered to
the clerk of the court by a defendant who has counsel of record will not
be filed but must be marked with the date received and a copy
forwarded to the attorney for such consideration as counsel deems
appropriate. This rule does not apply to applications made pursuant to
Rule 7.40(b)}(2)(ii).

Cordially yours,
DC Criminal Desk # 7
Deputy Clerk of the Court
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R 175077

Defendent/ In Propria Person

Post Office Box 650

Indian Springs,Nevada 89018

IN THE zif\JUDICAL DISTRICT COURT OF THE STATE
OF NEVADA IN AND FOR THE COUNTY OF Cf&&k

The State of Nevada ’

| Plaintiff,

Vs

| Case No. C-\&rﬁlf?lg‘l
/‘h-’

SN

Defendent.

" Dept NO. XIK

MOTION TO MODIFY AND/OR CORRECT

ILLEGAL SENTENCE j&bDEMDuM“

Date of hearing :

Time of hearing :

COMES NOW, DEFENDENT, ,: [%ﬂ)ﬁ A. !‘:‘E! |I;_E> . proceeding

in proper person, hereby motion this Honorable Court
pursuant to N.R.S 176.555 and Edwards v. state.
ﬁ This motion is made in based upon all papers and pleadings

on file, the points and authorities and exhibits attached

re to.
here-;

s oéted';f this ﬁ,ﬂmday of M&Rﬂll 2009 .

5 )l “Isey

DEFEMDENT/ ,
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POINTS AND AUTHORITIES

"Motion to modify sentence" is limited in scope to sentences
based on mistaken assumptions about defendent’s criminal record
which work to defendant's extreme detriment, while " Motion toc
correct illegal sentence " addresses only facial legality of

sentence. State v. District Court, 100 nev. 90, 97, 677 p.2d 1044

1048 (1984), and Edwards v. State, 218 p.2d 321 (nev. 1996).

Further N.R.S 176.555 Motion to Modify and/or Correct a

sentence, may be filed at any time.

Defendant herein alleges that his sentence should be modified

and/or corrected pursuant to the following facts.

SEpie %£ mmﬁ{s mQ dusth
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Theraby, pursuant to the facts and the law stated herein,

Defendant, request that his sentence be modified/corrected as

3 [ o) t>‘ 595 c

follows:

aldk Nad

Dated:;this &4 DAY or Mepch |, 20 q .

B N9eh
Defendant/proﬂggg perésﬁl2
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CERTFICATE OF SERVICE BY MAILING

L Jane 1 o

, hereby certify, pursuant to NRCP 5(b), that on'this A1
day of MNarch 20 {9 I mailed a true and correct copy of the foregoing, Mlﬁﬂ)ﬂ
P Medfy and e Crad Tilega) Sanee "AdDdaiiM’
by depositing it in the High Desert State Prison, Legal Library, First-Class Postage, fully prepaid,
addressed as follows:

Cleek @ She Cayeds s
O LpNns Adr: J9 Yo =
o L24 NP
CC:FILE
DATED: this 24 day of M‘eﬁeh 2019 .
/In Propria Personam
Post Office box 650 [HDSP]
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AFFIRMATION
Pursuant to NRS 239B.030

The undersigned does hereby affirm that the preceding MDQ?N ')D

Modiky 2 2pict Tlleasl v ANMRSBUM

(Title of Document})

filed in District Court Case number (\_- \lo - 3 IS"Z \8 2

E-}'/ Does not contain the social security number of any person.

-OR-
O Contains the social security number of a person as required by:

A. A specific state or federal law, to wit:

(State specific law)
-or-

B. For the administration of a public program or for an application
for a federal or state grant.

J-2-2619

Signgture Date

o
& . tRdy

Print Name

A

Title
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Case No. C-!(p-i‘nlS'llB l

2 Dept. No. !“/:
3
4
’ IN THE 8% JUDICIAL DISTRICT COURT OF THE STATE 0O
F NEVADA
: IN AND FOR THE COUNTY OF ( lﬁ(ﬁ&
8 The State of Nevada )
9 Plaintiff, %
10§ vs. % Case No.c,“llo‘ﬂ 15 N& -
it :ré;!\lrj) & bE';L?Q s ; DeptNo.l[L
12 Defentdant, %) Docket
13

14 NOTICE OF MOTION

15 YOU WILL PLEASE TAKE NOTICE, that _ MOTION TO MODIFY AND/OR

L
16 CORRECT TLLEGAL, SENTENCE ‘AN)L"“N_\M

17§ will come on for hearing before the above-entitled Court on the day of 20

18 {§ at the hour of o’clock . M. In Department ___, of said Court.
19
20§ CC:FILE

2)  DATED: this &1 dayor Mawch | 20A

28
JRT
(2]
<
p—]
>

;mmg(_ﬂtw#—ﬂm

/In Propria Personam

D
h
FoE—
oo
yhsE Y
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| Sl o Ne(sy

5 B Moy, 136077 FILED
Propria Per
IP;1ods't Ugicg go;:?psoagfﬁs):%:j;m APR 2 9 2019
ian Springs, Nevada .
kb

IN THE 8 Lh JUDICIAL DISTRICT COURT OF THE
STATE OF NEVADA IN AND FOR THE COUNTY OF _( |Qf E

Plashity

Vs, Case No. C--Ig—ﬁ'lﬁ?lB-l
_,: iﬁ! {1d) l‘L L}',:cﬂ_(d(_r)- t_ Dept. No. ﬂl i

Docket

Date of Hearing: | “ e 5 7/0[6
Time of Hearing: 2150 M/f
"“ORAL ARGUMENT REQUESTED, Yes _ No _‘é’
COMES NOW, Defendant, gm }-\ . (‘{l d A , proceeding in proper person,
moves this Honorable Court for an ORDER Granting him pJennission to withdraw his present counsel

of record in the proceeding action, namely,
Cae Ne, CAtL-315 78 -

This Motion is made and based on all papers and pleadings on file with the Clerk of the Court

which are hereby incorporated by this reference, the Points and Authorities herein, and attached

Affidavit of Defendant.

. DATED: this 24 day of Aﬁﬁ L . 2l9
!
o BY: 41)%

/In Proprig Persbnam
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POINTS AND AUTHORITIES

NRS 7.055 states in pertinent part:

1. An attomef\{ who has been discharged by his client shall upon demand and payment of the fee
m the client, immediately deliver to the client all papers, documents, pleadings and itemsr
of tangible personal property which belong to or were prepared for that client.

due from t

2. .. Ifthe court finds that an attorney has, without just cause, refused or neglected to obey its
order given under this section, the court may, after notice and fine or impnison him until the
contempt purged. If the court finds that the attorney has, without just cause, withheld the
client’s papers, documents, pleadings, or other property, the attorney is liable for costs and

attorney’s fees.

Counsel in the above-entitled case was court-appointed due to Defendant’s indigence. Defendant
does not owe counsel any fees.
WHEREFORE, Defendant prays this Honorable Court, Grant his Motion to Withdraw Counsel
and that counsel deliver to Defendant all papers, documents, pleadings, discovery and any other

tangible property which belong to or were prepared for the Defendant to allow Defendant the proper

assistance that is needed to insure that justice is served.

DATED: this £2- day of Aim 209

501

/InPropria'Personam
Post Office Box 650 [HDSP]
Indian Springs, Nevada 89018

Respectfully submitted,

#




we: QE0Es Wby v 1195072

HIGH DESERT STATE PRISON
P.O. BOX 650
INDIAN SPRINGS, NEVADA 89018

DATE: J—‘ - 22—’ 2,&\C|
o (lek (!@;@; bfﬁ[

20 LA A\{c
kas, Versas (N
29165 -1k

SUBJECT: TERMINATION OF COUNSEL/TRANSFER OF RECORDS

ease w.: " =)o - Z19 2B
DEPT. NO.: 'K_]\L

CASE NAME:

Coned Dept Wiy Mhee] | Sanst €59-

Please be advised that fram this date forward, your authority as Atrtorney
of Record in the above-stated action is hereby terminated. All of the professional
reiations of Attormey and Client do hereby cease.
Please enter vour withdrawal from this action with the Court immediately.
Pursuant to NRS 7.055, I respectfully request that you deliver to me,
forthwith, all documents, papers, pleadings and tangible perscnal property that
is in your possession that relates to the above-named action.
Your prompt attention to this request is genuinely appreciated.

Respectfully,
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17
18
19

CERTFICATE OF SERVICE BY MAILING
I JAM hereby certify, pursuast to NRCP S(b), that on this 7

day of Aix L ,ZOﬁImaﬂedatme and correctcopyofthe foregoing, “ _ﬂ_{ﬂggg_
to Withdee Cowns] »

20
21

23
24
25
26
27
28

by depositing it in the High Desert State Prison, Legal Library, First-Class Postage, fully prepaid,
addressed as follows: .

e

e
L

A2 J1))

~rRYrAT

CC:FILE
DATED: this 22_day of ,éqy,) ,2009.

1) :
- nll‘l'l‘l-l %, "‘J_.-’IIULYHL'
Itr Propria Personam
Post Office box 650 (HDSP]

Indian Springs. Nevagy.
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AFFIRMATION
Pursuant to NRS 239B.030

The undersigned does hereby affirm that the preceding I\I\DQ(M

To Nethdeaw douise]

(Title of Document)

filed in District Court Case number C “1lo *3 lgq‘ ‘8 - [

G/ Does not contain the social security number of any person.
-OR-

U Contains the social security number of a person as required by:

A. A specific state or federal law, to wit:

(State specific law)
-or-

B. For the administration of a public program or for an application
for a federal or state grant.

Jemen W s

Print Name

d

Title
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Jooes A phauss 21195072 FILED 4

/ In Propria Personam APR 29 2019
2 || Post Office Box 650 [HDSP]

Indian Springs, Nevada 89018 %%‘o‘ﬁﬁ?

—

[#8]

5 DISTRICT COURT
6 CLARK COUNTY, NEVADA
7
: Dot}
10§ vs. ; Case No, { "Qg"ﬂa 15_'218"
11 S@lﬂ@ H HUJ ‘S ; Dept No._&_'_L_
12 3 ; Docket
13 )
14 I

IS  YOU WILL PLEASE TAKE NOTICE, that J‘amﬁﬁ }4 L(%lf =3
_ J

16

1 ,
17 § will come on for hearmg before the above-entitled Court on the % day of “ A h Z(Ii,
18 || at the hour of & 30 ciock . M. In Department __ of said Court.
19

20 [ CC:FILE
21

22§  DATED: this 22_day of Apul L2018,

23

24 BY: /\}\’dmt"ﬁ H mC’i

L ) # W50
25 -

In"Propria Personam

26
27
28
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13
14
15
16
17
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19
20
21
22
23
24
25
26
27
28

DISTRICT COURT
(el COUNTY, NEVADA

Sae of Naveya
vs. Case No. :Ily%lf?l%'

o Dept. No. K | L
Jﬂmﬁq@ )) Docket

ORDER

Upon reading the motion of defendant, , \RM\E U R requesting
withdrawal of counsel, ) t , Esq., of the Clark county Public

Defender’s Office, and Good Cause Appearing,

IT IS HEREBY ORDERED that defendant’s Motion for Withdrawa! of Counsel is
GRANTED.
IT IS HEREBY FURTHER ORDERED that Counsel deliver to defendant at his address, all

documents, papers, pleadings, discovery and any other tangible property in the above-entitied case.

20

—— Y —_—

DATED and DONE this day of

DISTRICT COURT JUDGE
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EIGHTH JUDICIAL DISTRICT COURT
CLERK OF THE COURT
REGIONAL JUSTICE CENTER
200 LEWIS AVENUE, 3" Fl.
LAS VEGAS, NEVADA 89155-1160

(702) 671-4554
Steven D. Grierson Anntoinette Naumec-Miller
Clerk of the Court Court Division Administrator
June 04, 2019
Attorney: Michael W. Sanft Case Number: C-16-315718-1
Sanft Law : Department: Department 19
Attn Michael W Sanft
324 South 3rd Street - 2nd Floor
Las Vegas NV 89101
Defendant: James Howard Hayes

Attached are pleadings received by the Office of the District Court Clerk which are being

forwarded to your office pursuant to Rule 3.70.

Pleadings: Motion To Modify And Or Correct Illegal Sentence

Rule 3.70. Papers which May Not be Filed
Except as may be required by the provisions of NRS 34.730 to 34.830,
inclusive, all motions, petitions, pleadings or other papers delivered to
the clerk of the court by a defendant who has counsel of record will not

be filed

but must be marked with the date received and a copy

forwarded to the attorney for such consideration as counsel deems
appropriate. This rule does not apply to applications made pursuant to
Rule 7.40(b)(2)(ii).

Cordially yours,

DC Criminal Desk # 7
Deputy Clerk of the Court

508



RECTIVEDS

1
2
3
4
5
6
7
8
9

10
11
12
13
14
15
16
17
18
19
20
21

JeUS H . Newjes * 1195092
Defendent/ In ropria Person

Post Office Box 650
Indian Springs,Nevada 89018

IN THE & JUDICAL DISTRICT COURT OF THE STATE

OF NEVADA IN AND FOR THE COUNTY OF (' {%ﬁk

The State of Nevada '
Plaintiff,

'S : Case No. { -lig-,”ﬂglfjl
Fooes N poges

fendent.
Defendent Dept No. l(a

MOTION TO MODIFY AND/OR CORRECT

ILLEGAL SENTENCE

Date of hearing :

Time of hearing :

COMES NOW, DEFENDENT, \ b[le) A Hﬂ! !‘-fi + proceeding

in proper person, hereby motion this Honorable Court
pursuant to N.R.S 176.555 and Edvards v. state.
This motion is made in based upon all Papers and pleadings

on file, the points and authorities and exhibits attached

here to.

Dated; this 3o day of QUMJE | 2019 .

ﬂm
ES
DEFEPJDE}N{%JM
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POINTS AND AUTHORITIES

"Motion to modify sentence" is limited in scope to sentences
based ¢n mistaken assumptions about defendent's criminal record
which work to defendant's extreme detriment, while " Motion to
correct illegal sentence " addresses only facial legality of

sentence. State v. District Court, 100 nev. 90, 97, 677 p.2d 1044

1048 (1984), and Edwards v. State, 918 p.2d 321 (nev. 1996} .

Further N.R.S 176.555 Motion to Modify and/or Correct a
sentence, may be filed at any time.
Defendant herein alleges that his sentence should be modified

and/or corrected pursuant to the following facts.
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Theraby, pursuant to the facts and the law stated herein;,

Defendant, reguest that his sentence be modified/corrected as

followS' mhmgﬂgg dﬂgﬁki “i @!!tﬁiﬁ ﬂ!, i ﬂ)f ('QLE:!: Qg‘“

1._~ U = DE ENNHECL.
gbti-l LtuiL AL quﬂ | s;.fq " e ~

Jede o *
AJENER N B 0
Defendant/propria person
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CERTFICATE OF SERVICE BY MAILING

1, JAY AN hereby certify, pursuant to NRCP S(b), that on this 3 _
day of Suld[- , Zoﬂ_, I mailed a true and correct copy of the foregoing, “ M(Ii\%\
ond| o ('oarect Zilege| Sastade .
by depositing it in the High Desert State Prison, Legal Library, First-Class Postage, fully prepaid,
addressed as follows:

Clerk C\'? e Cﬂés} < ‘"ilﬁ'.' _]; _

2! m { /) .lim o
SEYA &’*"muimnm 2
CCFILE

DATED: this ﬁ_duy of JUME: ,2019.

/In"Propria Personam
Post Office box 650 [HDSP]

INYORMA PAUPERIS:

~13-
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AFFIRMATION
Pursuant to NRS 239B.030

The undersigned does hereby affirm that the preceding MD‘Q\DI\&

Me of (& a | -

(Title"of Docurhent)

filed in District Court Case number &‘ l(o ‘31‘5 Q |g‘f

EQ/ Does not contain the social security number of any person.
-OR-

a Contains the social security number of a person as required by:

A. A specific state or federal law, to wit:

(State specific law)
-or—

B. For the administration of a public program or for an application
for a federal or state grant.

Q[mmﬂ@mm_ o319
Signgture Date

Janes ). H@g‘éﬁ

Print Name

Delaidas

Title

~4H -
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STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565
MICHAEL DICKERSON
Dcpu?' District Attorney
Nevada Bar #013476

200 Lewis Avenue

Las Vegas, Nevada 89155-2212
(702) 671-2500

Attorney for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA
THE STATE OF NEVADA,
Plaintiff,
CASENO. C(C-16-315718-1
-VS-
DEPTNO. XIX
JAMES HOWARD HAYES, aka,
James Howard Hayes Jr., #2796708 AMENDED
Defendant. INFORMATION
STATE OF NEVADA
sS:
COUNTY OF CLARK

STEVEN B. WOLFSON, District Attorney within and for the County of Clark, State
of Nevada, in the name and by the authority of the State of Nevada, informs the Court:

That JAMES HOWARD HAYES, aka, James Howard Hayes Jr., the Defendant(s)
above named, having committed the crime of ATTEMPT GRAND LARCENY (Category
D Felony/Gross Misdemeanor - NRS 205.220.1, 205.222.2, 193.330 - NOC 56025/56026),
on or about the 9th day of April, 2013, within the County of Clark, State of Nevada, contrary
to the form, force and effect of statutes in such cases made and provided, and against the peace
and dignity of the State of Nevada, did willfully, unlawfully, feloniously, and intentionally,
with intent to deprive the owner permanently thereof, atlempt to steal, take and carry away
lawful money of the United States in an amount of $650.00, or greater, owned by another
i
H

EXH ' B,T & l i WA20132013F\107233F 10723- AINF-(Hayes__Junes}002 docx
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person, to wit: JOSHUA JARVIS, by attempting to steal lawful money of the United States,
an iPhone and other personal items from the said JOSHUA JAVIS.

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565

BY %%L

"MICHAEL DICKERSON
Deputy District Attorney

Nevada Bar #013476

DA#13F10723X /cmj/L2
LVMPD EV#1304090843
(TK3)

W01 IAIOTIN IFIOTE-AINF(HAYES_JAMES)-002, D0CX
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Electronically Filed
06/17/2016 02:44:33 PM

INFM e i.M

STEVEN B. WOLFSON
Clark County District Attorney CLERK OF THE COURT
Nevada Bar #001565
MICHAEL DICKERSON
Deputy District Aftorney
Nevada Bar #013476
200 Lewis Avenue
Las Vegas, Nevada 89155-2212
S‘IOZ) 671-2500
ttorney for Plaintiff

LA. 6/23/16 DISTRICT COURT
113(1)):00 AM CLARK COUNTY, NEVADA
THE STATE OF NEVADA,
Plaintiff,
“VY5~ DEPT NO: XII

CASE NO: C-16-315718-1

JAMES HOWARD HAYES,
aka James Howard Hayes, Jr., #2796708

Defendant. INFORMATION

STATE OF NEVADA

COUNTY OF CLARK
STEVEN B. WOLFSON, District Attorney within and for the County of Clark, State

of Nevada, in the name and by the authority of the State of Nevada, informs the Court:

That JAMES HOWARD HAYES, aka James Howard Hayes, Jr., the Defendant(s)
above named, having committed the crime of BURGLARY (Category B Felony - NRS
205.060 - NOC 50424), on or about the 9th day of April, 2013, within the County of Clark,

88.

State of Nevada, contrary to the form, force and effect of statutes in such cases made and
provided, and against the peace and dignity of the State of Nevada, did then and there wilfully,
unlawfully, and feloniously enter, with intent to commit larceny, Room No. 17151, of the

i

i

i

i

W2013C013RI0T23\3F 10723-INFM-(HAYES__JAMES)-001.DOCX
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EXCALIBUR HOTEL & CASINO, located at 3850 South Las Vegas Boulevard, Las Vegas,
Clark County, Nevada, occupied by JOSHUA JARVIS.

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #301565

» (4
BY 77 4. ﬁm;__——— 7
"MICHAEL DICKERSON
Deputy District Attorney
Nevada Bar #013476

2

W:20132013R 10723\ 3F10723-INFM-(HAYES __JAMES)-001.DOCX
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*PAGE 1 ofF 1 O vor [ eopy cam LAS VEGAS METROPOLITAN POLICE DEPARTMENT

*n/cs#* 2796708 CInewn TEMPORARY CUSTO DY RECORD *ARREST DATE: ___ 21412019 *ARRESTTIME: 1624
[ suveNILE [onasamPLe TAKen X DNA NOT REQ'D (* DENOTES OFFICER REQUIRED FIELD) *EVENT #:
CO. SGT APPROVAL *CO-DEF: N
< REBOOK 3 ABseENTIA [0 Form6 O nooc [ exT TO LAS VEGAS Owe Ouwwo Onv  CcourtesyHoo [ DETAINER
“INTAKE NAME (AKA, ALIAS, ETC.)  LAST FIRST MIDDLE TRUE NAME  LAST FIRST MIDDLE
HAYES JAMES HOWARD HAYES JAMES HOWARD JR
*HOME ADDRESS {STREET # AND STREET NAME) BLDG./APT.# | *CITY *STATE *ZiP *PLACE OF BIRTH
4735 E DECKOW 21 LAS VEGAS NV 89169 TOLEDO, OHIO
*DATE OF BIRTH *RACE | HISPETHN| *SEX *HEIGHT | “WEIGHT | "HAIR *EVES *SOCIAL SECURITY # *CITIZENSHIP *ALIEN REGISTRATION # | [] Us vETERAN
02/02/1970 B M 510" 220 BLK BRO USA [ AcTIvE miLTARY
“LOCATION OF CRIME (STREET ADDRESS, CiTY, STATE, z7) B cc [ *LOCATION OF ARREST (STREET ADDRESS, CITY, STATE, ZIF) T crizen's ArResT
REMAND DC 19 LAS VEGAS, NV 89101 CCDC LAS VEGAS, NV 89101 > NV-2E-51-L . BQ sPEAKS ENGLISH
*ARR** | "COURT “# *NOC * N . - -
TYPE JURIS "WARRANT#/CASEE | onrs cooe M_GM F CHARGE LITERAL ORD / NRS BAIL EVENTH#/ NiC#
RM Dc C-16-315718-1 1 56025 OOK ATT GRAND LARCENY, LESS THAN $3500 205.222.2 NO BAIL
ooa
oogon TAPP 03/06/19 @ 0830 DC# 19 FOR SENT
ooo
ooa
oaa
*OTHER JURISDICTION: *ARREST TYPES:

PC ~ PROBABLE CAUSE BS — BONDSMAN SURRENDER BW = BENCH WARRANT AW — ARREST WARRANT RM —REMAND GJI = GRAND JURY INDICTMENT

TIME STAMP JOSHUA D FERRY 7398 MPD oT FIRST APP DATE: TIME STAMP
AT BOOKING TARRESTING OFFICER SIGNATURE RINTED NAME =" YAGENCY * SECTOR/EAT AT RELEASING
2/412019 4:25 PM OF ARREST TIME:
OTHER
*TRANSPORTING OFFICER SIGNATURE *PRINTED NAME “Pi *AGENCY AREA CMD COURT: [ JusTicE
[ muiciear [ suveniLe
"EMERGENCY CONTACT
NOTGIVEN NOTGIVEN CUSTODY RELEASED TO [l stoear [JoR ReL
*RELATIONSHIP NAME
NOT PROVIDED Oec Jrao.
“PHONE NUMBER POSITION
P# T439728 JUDGE; P
*EMAIL ADDRESS AGENCY
poc DisT P# REL REV PH
PID: 1:1 RT LT RI LI SCORE: SCORE 1IN RT LT Rt LI SCORE:
[J POLICE RECORDS COPY [0 COURTS COPY [ DSD RECORDS COPY [1 PROCESSING COPY

o2 5 cONTWORD 2 Q ixjou U (o
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JUSTICE COURT, LAS VEGAS TOWNSHIP
CLARK COUNTY, NEVADA

75 "y 7
THE STATE OF NEVADA, B
' JUSTULE SOUHT
Plaintiff, L LIS VETAS REVADA
(RS ];*\ —im GASE NO: 13F10723X
-Vs- BT
DEPTNQO: 3
JAMES HOWARD HAYES, aka,
James Howard Hayes, Jr. #2’5’96708,
Defendant. CRIMINAL COMPLAINT

The Defendant above named having committed the crimes of BURGLARY (Category
B Felony - NRS 205.060) and ATTEMPT GRAND LARCENY (Category D Felony/Gross
Misdemeanor - NRS 205.220.1, 205.222.2, 193.330), in the manner following, to-wit: That
the said Defendant, on or about the 9th day ot" April, 2013, at and within the County of
Clark, State of Nevada,
COUNT 1 - BURGLARY

did then and there wilfully, unlawfully, and feloniously enter, with intent to commit
larceny, Room No. 17151, of the EXCALIBUR HOTEL & CASINO, located at 3850 South
Las Vegas Boulevard, Las Vegas, Clark County, Nevada, occupied by JOSHUA JARVIS.
COUNT 2 - ATTEMPT GRAND LARCENY

did then and there wilfully, unlawfully, feloniously and intentionally, with intent to
deprive the owner permanently thereof, attempt to steal, take and carry away, lead away or.
drive away personal property of a value of $650.00 or more, lawful money of the United
States, belonging to JOSHUA JARVIS, to-wit: lawful money of the United States, an iPhone
and other personal items, by taking and/or moving items within the room, but was stopped

before he could take all the items.

"
i
" e T T
" E;:-Em Complain |
~ ) AN -
ENHBT T
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All of which is contrary to the form, force and effect of Statutes in such cases made
and provided and against the peace and dignity of the State of Nevada. Said Complainant

makes this declaration subject to the penalty of perjury.

S T .C(

13F10723X/cb
LVMPD EV# 1304090843
(TK3)

PAWPDOCS\COMPLTIFCOMP2013310720131072301.DOC
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Case No. ( ;—lig-3l5?18"l
Dept. No. _L

IN THE é 349\ JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN ASD FOR THE COUNTY OF ( !l‘ﬁ Qk

The State of Nevada

Plaintiff,

Case No. c.‘ lé '5‘5?18 -
Dept No. t i

Docket

NOTICE OF MOTION

YOU WILL PLEASE TAKE NOTICE, that _ MOTION TO MODIFY AND/OR

VS.
oo N }lagzz% ,

Defentdant,

S et N s v Vst Nt e N S’

CORRECT ILLEGAL, SENTENCE

will come on for hearing before the above-entitled Court on the day of , 20
at the hour of o’clock___. M. In Department —— of said Court.

CCFILE

DATED: this 3% dayof e 20 Il
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SANFT LAW

2880 W Sahara Ave, Las Vegas, NV 89102

AW

~l N W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Electronically Filed
6/14/2019 6:54 PM
Steven D. Grierson

CLERK OF THE CC
Michael W. Sanft (8245) &;‘,ﬁ ﬂ'«ﬂ-—-’

SANFT LAW

2880 W. Sahara Ave

Las Vegas, Nevada 89102
(702) 497-8008 (office)
{702) 297-6582 (facsimile)
michael@sanftlaw.com

Attorneys for Defendant/Appellant

DISTRICT COURT
CLARK COUNTY, NEVADA
STATE OF NEVADA,
Case No. : C-16-315718-1
Plaintiff,
VS. Dept. No.: 19
JAMES HOWARD HAYES, JR.,
Defendant.

CERTIFICATE THAT NO TRANSCRIPT IS BEING REQUESTED

Notice is hereby given that Defendant/ Appellant JAMES HOWARD HAYES, JR., is not

requesting the preparation of transcripts for this appeal.

DATED this 14th day of June, 2019.

F

MICHAEL W, SANFT
Attorney for Defendant/Appellant

SANFT LAW

Case Number: C-16-315718-1
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EIGHTH JUDICIAL DISTRICT COURT
CLERK OF THE COURT
REGIONAL JUSTICE CENTER
200 LEWIS AVENUE, 3° F1.
LAS VEGAS, NEVADA 89155-1160
(702) 671-4554

Steven D. Grierson Anntoinette Naumec-Miller
Clerk of the Court Court Division Administrator

June 18, 2019

Attorney: Michael W. Sanft Case Number: C-16-315718-1
Sanft Law Department: Department 19
Attn Michael W Sanft
324 South 3rd Street - 2nd Floor
Las Vegas NV 89101

Defendant: James Howard Hayes

Attached are pleadings received by the Office of the District Court Clerk which are being

forwarded to your office pursuant to Rule 3.70.

Pleadings: Motion To Modify And Or Correct Illegal Sentence

Rule 3.70. Papers which May Not be Filed

Except as may be required by the provisions of NRS 34.730 to 34.830,
inclusive, all motions, petitions, pleadings or other papers delivered to
the clerk of the court by a defendant who has counsel of record will not
be filed but must be marked with the date received and a copy
forwarded to the attomey for such consideration as counsel deems
appropriate. This rule does not apply to applications made pursuant to
Rule 7.40(b)(2)(ii).

Cordially yours,
DC Criminal Desk # 7
Deputy Clerk of the Court
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5 H. Nawes *11eseqe
Defendent/ In ropria Person

Post Office Box 650
Indian Springs,Nevada 89018

IN THE @ JUDICAL DISTRICT COURT OF THE STATE

OF NEVADA IN AND FOR THE COUNTY OF f ]E‘E_k

The State of Nevada p
Plaintiff,

Vs
Cage No, M"
Fooes N Moies
Deandent. l(?

Dept NO.

MOTION TO MODIFY AND/OR CORRECT

ILLEGAL SENTENCE

Date of hearing :

Time of hearing

COMES NOW, DEFENDENT, \kﬂ]ﬁ Ab&‘&l{i + proceeding

in proper person, hereby motion this Honorable Court

.

pursuant to N.R.S 176.555 and Edwards v. state.
This motion is made in based upon al) pPapers and pleadings

on file, the points ang authorities and exhibits attached

here to.

Dated; this ;:SQ‘) day of Q-UL% | ' zoﬁ_.

=y

EFENDENT/__JI¥SDFR
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POINTS AND AUTHORITIES

"Motion to modify sentence" is limited in scope to sentences
based on mistaken assumptions about defendent's criminal record
which work to defendant's extreme detriment, while " Motion to
correct illegal sentence " addresses only facial legality of
Sentence. State v. District Court, 100 nev. 90, 97, 677 p.2d 1044

e —n.

1048 (1984), and Edwards v. State, 918 p.2d 321 (nev. 1996),

Further N.R.S 176.555 Motion to Modify and/or Correct a
sentence, may be filed at any time.
Defendant herein alleges that his sentence should be modified

and/or corrected Pursuant to the followlng facts.
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Therzaby., pursuant to the facts and the law stated herein,

Defendant, request that his sentence be modified/corrected as

rotovs:_tuheneGive defaudent requesis tht whe caled geatt
déndeat such cehel B whieh he mnh_be_aibﬂch
e_cowichon, Medillf densience 3o ( 2

Dated;this gsnb DAY OF;!iLh&E : 20 E .

&

Defendant/propria person

*'EL' &
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1 CERTFICATE OF SERVICE BY MAILING
2 LMH_HMLMMW pursuant to NRCP 5(b), that on this J
3| dayof JQLS[ ,20 19, 1 mailed a true and correct copy of the foregoing, “ Pl(ﬂ&\.\
o| 20| e (ot Tolegel Sastaier :
5 | by depositing it in the High Desert State Prison, Legal Library, First-Class Postage, fully prepaid,
- 6 ]| addressed as follows:
7
8 \ Coneprl
9 0l PR‘?'H)D
10
11
12
13
14
15
16
17§ CCFILE
18
19|  DATED: this I aayor JUNE 201
20
» b Hge
z . Personam Rl
23 Post Oﬂice box 650 [Hng _
24
25
26
27
28

-13- .
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AFFIRMATION
Pursuant to NRS 239B.030

The undersigned does hereby affirm that the preceding Mqukg

H Mody ~ z 3

(Title"of Document)

filed in District Court Case number (=l 315 2 18- |

l]/ Does not contain the social security number of any person.

-OR-

O Contains the sodial security number of a person as required by:

A. A specific state or federal law, to wit:

(State specific law)
-or-

B. For the administration of a public program or for an application
for a federal or state grant.

Q%m&ﬁ_@bm&, da-3-19
Signgture Date

/\..
> -
A

Print Name

Deladas

Title

44
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STEVEN B. WOLFSON
Clark County District Attomey
Nevada Bar #001565
MlCHAELD DICAKERSON

ty District
5:5" Bar ﬂm“n?ogney
200 Lewis Avenue
Las Vegas, Nevada 89155.2212
{702) 671-2500
Attomney for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA
THE STATE OF NEVADA,

Plaintiff,
CASENO. C-16-315718-1

DEPTNO. XIX

AMENDED
INFORMATION

-Vs-

JAMES HOWARD HAYES, nlmb
James Howard Hayes Jr., #2796708

Defendant.
STATE OF NEVADA i
58’

COUNTY OF CLARK
STEVEN B. WOLFSON, District Attorney within and for the County of Clark, State

of Nevada, in the name and by the authority of the State of Nevada, informs the Court:

That JAMES HOWARD HAYES, aka, James Howard Hayes Jr., the Defendani(s)
above named, having committed the crime of ATTEMPT GRAND LARCENY (Category
D Felony/Gross Misdemesuor - NRS 205.220.1, 205.222.2, 193.330 - NOC 56025/56026),
on or about the 5th day of April, 2013, within the County of Clark, State of Nevada, contrary
to the form, force and effect of statutes in such cases made and provided, and against the peace
and dignity of the State of Nevada, did willfully, unlawfully, feloniously, and intentionally,
with intent to deprive the owner permanently thereof, attempt to stea), take and carry away

lawful money of the United States in an amount of $650.00, or greater, owned by another
I/
m

EXH ,B ,T u » W.2013Q0LIRIOTGIIIFIOTII-AINF (Hayes _lames»802 docx
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person, to wit: JOSHUA JARVIS, by attempting to steal lawful money of the United States,
an iPhone and other personal items from the said JOSHUA JAVIS.
STEVEN B. WOLFSON

Clark County District Attorney
Nevada Bar #001565

o _/AlbD
"MICHAEL DICKERSON

District
N Bar #013476

DA#13F10723X /cmj/L2
LVMPD EV#1304090843
(1K3)

Y3001 100 P OTINIP N ADIRMAYES_ JAMRE)-002.00CK
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06/17/2016 02:44:33 PM
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STEVEN B. WOLFSON
Clark County District Attorney CLERK OF THE COURT
Nevada Bar #001565
MICHAEL DICKERSON
Deputy District Attorney
N Bar #013476
200 Lewxs Avenue
Nevada 89155-2212
g 02) 671-25

ttorney for Plamuff

LA, 6/23/16 DISTRICT COURT
11,(])):00 AM CLARK COUNTY, NEVADA

THE STATE OF NEVADA,
Plaintiff,
Ve DEPTNO:;  XII

JAMES HOWARD HAYES,
aka James Howard Hayes, Jr., #2796708

Defendant. INFORMATION

CASENO:  C-16-315718-1

STATE OF NEVADA

COUNTY OF CLARK
STEVEN B. WOLFSON, District Attorney within and for the County of Clark, State

of Nevada, in the name and by the authority of the State of Nevada, informs the Court:

That JAMES HOWARD HAYES, aka James Howard Hayes, Jt., the Defendant(s)
above named, having committed the crime of BURGLARY (Category B Felony - NRS
205.060 - NOC 50424), on or about the 9th day of April, 2013, within the County of Clark,
State of Nevada, contrary to the form, force and effect of statutes in such cases made and
provided, and against the peace and dignity of the State of Nevada, did then and there wilfully,
unlawfully, and feloniously enter, with intent to commit larceny, Room No, 17151, of the
i
"

/)
i

W.20I3R013FV072NIFI0723-INFM-(HAYES._JAMES)-801.DOCX
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EXCALIBUR HOTEL & CASINO, located at 3850 South Las Vegas Boulevard, Las Vegas,
Clark County, Nevada, occupied by JOSHUA JARVIS.
STEVEN B. WOLFSON

Clark County District Attorney
Nevada Bar #001565

BY Mvﬁ. ﬂ;bm_-—-

) District Attorn
I%ep Bear #013476 <

BN NN NN
e ~ & Lt A

2

WAZDIIR0I3AI0723\3F 10723-INFM-HAYES __JAMES)-001 DOCX
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*PAGE 1 o 1 Duor [ eony cam LAS VEGAS METROPOLITAN POLICE DEPARTMENT

/s 2796708 CInewio TEMPORARY CUSTODY RECORD *ARREST DATE: 21412019  *ArRESTTIME: 1624

(* DENOTES OFFICER REQUIRED FIELD)

] suveniLE [Jonasameie taken B3 ona NOT rea'd *EVENT #:
CO. SGT APPROVAL *CO-DEF: N
3 reBOOK O assenva Ororme  [Jnooc [Jexr 10 tas vecas Qe Owve Owmv  COcourtesvroo  Cloetamer
*INTAKE NAME (AKA, ALIAS, ETC.)  LAST FRST MIDDLE TRUE NAME  LAST FIRST MIDOLE
HAYES JAMES HOWARD HAYES JAMES HOWARD JR
*HOME ADDRESS {STREET # AND STREET NAME) BLDG/APT.® | “ciTy *STATE “zP *PLACE OF BIRTH
4735 E DECKOW 21 LAS VEGAS NV 89169 TOLEDO, OHIO
*DATEOFBIRTH | “RACE | HISPETHN| *3Bx | *HEIGHT | ‘WEIGHT | "HAIR *EYES "SOCIAL SECURITY # *CITIZENSHIP *ALIEN REGISTRATION® | L] U3 veT=man
02/02/1970 8 M 5'10% 220 BLK BRO USA O acrve smumany
* OCATION OF CRIME (STREET ADDRESS, CITY, STATE, z¢) cc [Juw *LOCATION OF T (STREET ADDRESS, CITY, STATE, ZiF) L} cmzeN's armesT
REMAND DC 19 LAS VEGAS, NV 89101 CCDC LAS VEGAS, NV 89101 > NV-2E-51-L _ B sreaxs encusy
*ARR*™ { *COURT * *NOC * N
»quum JURS *WARRANT #/ GASE # oNTS cope o oM F “CHARGE LITERAL ORD / NRS BAL [—r—
RM Dc C-16-315718-1 1 56025 OORX ATT GRAND LARCENY, LESS THAN $3500 206.222.2 NO BAIL
ooo
ogo TAPP 03/06/19 @ 0830 DC# 13 FOR SENT
oOon
oono
ooo
“OTHER JURISDICTION: **ARREST TYPES:
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PC — PROBABLE CAUSE BS ~ BONDSMAN SURRENDER BW=BENCH WARRANT ~ AW~ARREST WARRANT RM=REMAND  GJI—GRAND JURY INDICTMENT

TIME STAMP JOSHUA D FERRY 7398 MPD OTF | FIRSY APP DATE: TIME STAMP
AT BOOKING TARRESTING OFFICER SIGNATURE “PRINTED NAME Py AGENCY SSECTORBEAT AT RELEASING
20472019 4:26 PM OF ARREST e
OTHER
*TRANSPORTING OFFICER SIGNATURE “PRINTED NAME P *AGENCY AREA CuD COURT: D JUSTICE
= I mmscea [ juvenne
MERGENCY CONTACT
NOTGIVEN NOTGIVEN CUSTODY RELEASED TO O sweat Do ret
"RELATIONSHIP NAME
NOT PROVIDED Oec Orao.
*PHONE NUMBER POSITION
P#  T138728 JUDGE: Pi#
“EMAN ADDRESS AGENCY
DOC DIST P REL REV P#
PID; 1 RT LT RI L SCORE: SCORE 1N RT LT RI LI SCORE:

[J POLICE RECORDS COPY__[J COURTS COPY ] DSD RECORDS COPY __[] PROCESSING COPY
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JUSTIC(E: COURT, LAS VEGAS TOWNSHIP

ARK COUNTY, NEVADA
P79 "5
THE STATE OF NEVADA,
T S
A e b
T L GASENO:  13FI0723X
vs- ery
DEPTNO: 3
JAMES HOWARD HAYES, aka
James Howard Hayes, Jr. #2’/96708 -
_ Defendant. | CRIMINAL COMPLAINT

The Defendant above named having committed the crimes of BURGLARY (Category
B Felony - NRS 205.060) and ATTEMPT GRAND LARCENY (Category D Felony/Gross
Misdemeanor - NRS 205.220.1, 205.222.2, 193.330), in the manner following, to-wit: That
the said Defendant, on or about the 9th day of April, 2013, at and within the County of
Clark, State of Nevada,
COUNT | - BURGLARY

did then and there wiifuily, unlawfully, and feloniously enter, with intent to commit
larceny, Room No. 17151, of the EXCALIBUR HOTEL & CASINO, located at 3850 South
Las Vegas Boulevard, Las Vegas, Clark County, Nevada, occupied by JOSHUA JARVIS.
COUNT 2 - ATTEMPT GRAND LARCENY

did then and there wilfully, unlawfully, feloniously and intentionally, with intent to
deprive the owner permanently thereof, attempt to steal, take and carry away, lead away or
drive away personal property of a value of $650.00 or more, lawful money of the United
States, belonging to JOSHUA JARVIS, to-wit; lawful money of the United States, an iPhone
and other personal items, by taking and/or moving items within the room, but was stopped
before he could take all the items.
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All of which is contrary to the form, force and effect of Statutes in such cases made
and provided and against the peace and dignity of the State of Nevada. Said Complainant
makes this declaration subject to the penaity of perjury.

el

13F10723X/cb
LVMPD EV# 1304090843
(TK3)

PAWPDOCS\COMPLTIFCOMPA2013\107120131072301.DOC
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! Case No. ( -112-315?’[8"
Dept. No. l i

IN THE éiw\ JUDICIAL DISTRICT COURT QF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF g lﬁgk

The State of Nevada

\DN‘-IO'\U’I&UN

Plaintiff,

S
P

-

—
N

Defentdant,

)
N N et g
&

[y
w

|

o
un

YOU WILL PLEASE TAKE NOTICE, that _ MOTION TO MODIFY AND/OR

—
[+ )

— CORRECT YLLEGAL SENTENCE

-t
~I

will come on for hearing before the above-entitled Courtonthe _ day of
at the hourof ___ o'clock__ M In Department __, of said Court,

—
v w

20] CCFILE

2220 DATED: tis 3% day o ] wWe 2009

24 BY%{ ?gg gg ¥[ !
25 -
/In Propria Personam
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EIGHTH JUDICIAL DISTRICT COURT
CLERK OF THE COURT
REGIONAL JUSTICE CENTER

200 LEWIS AVENUE, 3" 1.
LAS VEGAS, NEVADA 89155-1160

(702) 671-4554
Steven D. Grierson Anntoinette Naumec-Miller
Clerk of the Court Court Division Administrator
July 15, 2019
Attorney: Michael W. Sanft Case Number: C-16-315718-1
Sanft Law Department: Department 19

Attn Michael W Sanft
324 South 3rd Street - 2nd Floor
Las Vegas NV 89101

Defendant: James Howard Hayes

Attached are pleadings received by the Office of the District Court Clerk which are being

forwarded to your office pursuant to Rule 3.70.

Pleadings: Motion To Withdraw Plea

Rule 3.70. Papers which May Not be Filed

Except as may be required by the provisions of NRS 34.730 to 34.830,
inclusive, all motions, petitions, pleadings or other papers delivered to
the clerk of the court by a defendant who has counsel of record will not
be filed but must be marked with the date received and a copy
forwarded to the attorney for such consideration as counsel deems
appropriate. This rule does not apply to applications made pursuant to
Rule 7.40(b)(2)(ii).

Cordially yours,
DC Criminal Desk # 7
Deputy Clerk of the Court
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IN THE 8 th JUDICIAL DISTRICT COURT OF THE STATE OF

. NEVADA IN AND FOR THE COUNTY OF (" \‘éf&\

©C O N OO b~ oW N

-
o

THE STATE OF NEVADA,
Plaintiff

case No. (-1 "315%1E -1

DEPT,NO. 19

-—
—

-
N

V.
S B Hozs

-
w

e et et et sl e st Nt st g

Defendant.

-
E-N

MOTION TO WITHDRAW __ PLEA 'Alkees Die”

ry
(4]

-
(2]

COMES NOW, Defendant, \ JA{43 | E‘th{’) -, proceeding in proper

—
-y

person, and moves this Honorable Court for an Order granting him permission to withdrawal his Plea
Agreement in the the case number (' -]l,- I5YUA -] , on the date of gg*h in the month

of Mﬂ{b’n the year& }‘ ﬂ -where defendant was then represented by M id‘{* E’? J@M‘Q‘l as

counsel. This Motion is based on all papers and pleadings on file with the Clerk of the Court which are

— ek
©O oo

N
o

N
pire

hereby incorporated by this reference, and Points and Authorities herein and attached Affidavit of

Defendant.

s .
?‘"3 Dated this f\“\ day of j\k\l-g .20 |4

;.“ Respectfully submitted,
& /‘;mm M hueo

Defegﬁant in Proper Person °
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MEMORANDUM OF POINTS AND AUTHORITIES

NRS. 176.165 PROVIDES:

A motion to withdraw a plea of guilty or nolo contendere
may be made only before sentence is imposed, or imposition of sentence is suspended.
To correct manifest injustice, the court, after sentencing, may set aside the judg-
ment of conviction and permit the defendant to withdraw his or plea.
Failure to adequately inform a defendant of the full consequencies of his/her
plea creates manifest injustice which could be corrected by setting aside the conviction

and allowing him/her to withdraw the guilty plea. Meyer v. State, 603 P.2d 1066 (Nev.

1979), and Little v. Warden, 34 P.3d 540 (Nev.2001).

Defendant herein alleges that his/her plea is in error and must withdraw the plea

- | i: ‘ G
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Therefore, 'pursuant to the facts and the law stated herein, Defentant requests

that his guilty plea be withdrawn.

Dated this _&“\day of ‘ hl!!! s ZOB.

Respectfully Submitted,

CERTIFICATE OF SERVICE BY MAILING

» hereby certify, pursuant to NRCP 5(b), that

X hngs s ZOL:}, I mailed a true and correct copy of
ehe roresorss_ Mohad 1, withdrew Plea * Aldbey Pl

by depositing it in the High Derest State Prison legal mail service provided through

3

the Law Library, with First class Postage prepaid, and addressed to the following:

FANING

LosNeety N (o c,ﬂ;"' l Nigad
BUSE -l W

CC: File

Dated this g_u\ day of O.'U)ls s 20_6
BY: CDW\QQ ” d:hd@

v Oobs RN ¥ 9w
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AFFIRMATION
Pursuant to NRS 239B.030

The undersigned does hereby affirm that the preceding r’ ,\Dﬂ(\m ‘}D

wihdeae Plea “,A\R\Qhﬂ[f‘é‘u

(Title of Document)

filed in District Court Case number (L:l lg" :ﬂ{? lE ) f

N/ Does not contain the social security number of any person.
-OR-
O Contains the social security number of a person as required by:

A. A specific state or federal law, to wit;

(State specific law)
_or_

B. For the administration of @ public program or for an application
for a federal or state grant.

. ¢ -89

Sig ture‘ - Date

Oeenies Y Hr_ﬂt[(fy

Print Name

Ackadn?

Title
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RECEIVED

JUb 17 2om

A Bvus B 195099

/ In Propria Personam
2§ Post Office Box 650 [HDSP]
Indian Springs, Nevada 89018

3

4

5 DISTRICT COURT

6 CLARK COUNTY, NEVADA

7

a0
8 . )
Stele &8 Nevade )
9 )
0] vs ; Case No. (1o BITUE- |
1 _ ) Dept No. __19
& R Ha

1 Jenizs M Haes i e

13

14 NOTICE OF MOTION

T A }:L -

15|  YOU WILL PLEASE TAKE NOTICE, that_ JAW7) H. Beled

16§ ,
17 § will come on for hearing before the above-entitled Court on the day of _,20

18 {| at the hour of o’clock . M. In Department __, of said Court.

20§ CCFILE

22]  DATED: this _aihdayof ,Iigh; 20 19,
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STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565

- FRANK LOGRIPPO

Depu;?/ District Attorney
Nevada Bar #013911

200 Lewis Avenue

Las Vegas, NV 89155-2212
(702) 671-2500

Attorney for Plaintiff

THE STATE OF NEVADA,
Plaintiff,
-V§-

JAMES HOWARD HAYES,
#2796708

Defendant.

DISTRICT COURT
CLARK COUNTY, NEVADA

ORDER GRANTING DEFENDANT'S PRO PER MOTION TO WITHDRAW
COUNSEL

DATE OF HEARING: July 15, 2019
TIME OF HEARING: 08:30 A.M.

THIS MATTER having come on for hearing before the above entitled Court on the
15th day of July, 2019, the Defendant not being present, in proper person, the Plaintiff being
represented by STEVEN B. WOLFSON, District Attorney, through FRANK LOGRIPPO,

Deputy District Attorney, without argument, based on the pleadings and good cause appearing

therefor,
1
1
1
i
"

Electrenically Filed
7/29/2019 8:48 AM
Steven D. Grierson

CLERE CF THE COEE

CASE NO: C-16-315718-1
DEPT NO: XIX

WA2013\2013F\107\23\3F 10723-ORDR-(HAYES__JAMES)-002.DOCX

Case Number: C-16-315718-1
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IT IS HEREBY ORDERED that the Defendant's Pro Per Motion to Withdraw Counsel,

shall be, and it is GRA;;EB._‘
DATED this day of July, 2019.

~—
YA [Cu ™
DISTRICTJUDGE ¢
STEVEN B. WOLFSON %

Clark County District Attorney
Nevada Bar #001565

CERTIFICATE OF SERVICE
I certify that on the gq‘h\day of | [ IAI y, 2019, I mailed a copy of the foregoing Order

to:

JAMES H, HAYES, BAC #1175077
HIGH DESERT STATE PRISON
P.0. BOX 650

INDIAN SPRINGS, NV 89018

C. Garcia
Secretary for the District Attorney’s Office

WA2013'201 3R 107201 3F10723-ORDR-(HAYES__JAMES)-002.DOCX
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INDIAN SPRINGS NEVADA 89018

-
- O

‘-'DATED thls

o Th.lS ms made and based upon the accompanymg Memorandum of Pomts @d |

o Authonties,,

. £-18-315718-1
<" NOABC
. Ilollu oi Appeal (criminal)
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herebycernfypurwxnttoNRCPS(b) thatontlnsl‘,"l

day of 20_1 I mmled a true and correct copy of the foregomg, ”ﬁmg (£
m) (; 2“95 v

”

by deposatmg it in the High Desert State Pnson, Legal Library, Fnrst-Class Postage fu]ly prepmd,
addressed as follows

CCFILE _ : e
DATED: this lfld\day Of!!l! - zoﬁ .
¥ JHﬂW_ '

N GronN
Z’;TF"I'H."JU‘ ‘
Propna Personam -
. Post Oﬁi,ce_box650 [HDSP] P

clzob @
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AFFIRMATION :
Pursuant to NRS 2398 030

. The undersigned does hereby affrm that the precedrng M
E Amaal (2%

(Title of Document)

filed in District Court Case nurnberCJ ls 3 |5 q"B I 6M’} &C NO 78595

Er/ Does not contarn the socral secunty number of any person
-OR- b
& -Contains the socaal secunty number of a person as requrred by:

A. A specific state or federal Iaw, to wit ‘

(State specrﬁc law)

-or-

B. Forthe admrmstrat!on of a publlc program or for an appllcatson
for a federal or state grant _

'5.__9:4 19

e Date

%@H Hemss

o T

33 ojr 15 ’vi o
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COURT; LAS VEGAS TOWNSHIP
TUSTICE O "NEVADA

COUNTY,
75 "3
'ATE OF NEVAD, )
THE STATE @ Hm‘.:: fusnie coumt
- - L -
e -5, GASENO:  13F10723X
hid DEPTNO: 3
JAMES HOWARD HAYES
James Howard Hayes, Jr. #2996708,
Defendant. CRIMINAL COMPLAINT

The Defendant sbove named having committed the crimes of BURGLARY (Category
B Felony - NRS 205.060) and ATTEMPT GRAND LARCENY (Category D Felony/Gross
Misdemeanor - NRS 205.220.1, 205.222.2, 193.330), in the manner following, to-wit: That
the said Defendant, on or sbout the 9th day of Apeil, 2013, st and within the County of
Clark, State of Nevada,
COUNT 1 - BURGLARY

did then and there wilfully, unlawfully, and feloniously enter, with intent to commit
larceny, Room No. 17151, of the EXCALIBUR HOTEL & CASINO, Jocated at 3850 South
Las Vegas Boulevard, Las Vegas, Clark County, Nevada, occupied by JOSHUA JARVIS.
COUNT 2 - ATTEMPT GRAND LARCENY

did then and there wilfully, unlawfully, feloniously and intentionally, with intent to
deprive the owner permaneatly thereof, attempt to steal, take and carry away, icad away or.
drive away personal property of a value of $650.00 or more, lawful money of the United
States, belonging to JOSHUA JARWIS, to-wit: lawful money of the United States, an iPhone
mmmmwmw«mmmmmunww
before be could take all the items.
1/

n
/4
W

s~
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All of which is contrary to the form, force and effect of Statutes in such cases made
and provided and against the peace and dignity of the State of Nevada, Said Complainant
makes this declaration subject to the penaity of petjury.

erieeel

13F1
L
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Electronically Flled
06/17/2016 02:44:33 PM

Q. bbb

STEVEN B,
Clark District Attorney CLERK OF THE COURT

200 Lewis Avenue
Las z%ada 8§9155-2212

Vi
5702) Ifor

LA, 6/23/16 DISTRICT COURT
1000 AM CLARK COUNTY, NEVADA
THE STATE OF NEVADA, CASENO:  C-16-315718-1
. . 57
Plaintiff,
-Vi- DEPT NO: X1
JAMES HOWARD HAYES,
aka James Howard Hayes, Jr., #2796708
Defendant, INFORMATION
STATE OF NEVADA
88,
COUNTY OF CLARK

STEVEN B. WOLFSON, District Attorney within and for the County of Clark, State
of Nevada, in the name and by the authority of the State of Nevada, informs the Court*

That JAMES HOWARD HAYES, aka James Howard Hayes, Jr., the Defendant(s)
above named, hlvhgoommiwedthecﬁmeofBURGLARY(CmmBFelmy-NRs
MSM-NWSMMMG&MM%M“MLMI&WMMCM&M
State of Novada, contrary to the form, force and cffect of statutes in such cases made sad
mmwmmmmwﬁesmeomadmmmmy,
unlawfully, and feloniously enter, with intent to commit larceny, Room No. 17151, of the
w
1/

i
m

WHIISIINIOTONIIFIOTI-INFM-(HAYESJAMES)401.D0CX

EUHBT £
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EXCALIBUR HOTEL & CASINO, located at 3850 South Las Vegas Boulevard, Las Vegas,

Clatk County, Nevada, occupied by JOSHUA JARVIS,
STEVEN B. WOLFSON
ng%lsss

py P2 Dehtpe

“MICHAEL, DICRERSON
Distict Atiorney
m Bar #013476

WA0IIQ0ISAIOTANIIFI0723-INM-HAVES__JAMES)-001.00CK
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]
2 s Aht‘muy
3 NeMB-'DI 1565
4 | Rends B Fo1 S
Lewis Avenue
3 Luvwmss-mz
6 e ity
7 DISTRICT COURT
s CLARK COUNTY, NEVADA
9 'ﬁ-lBSTA'I'EOFNEVADA,
10 Plaintiff,
1 CASENO. C-16-315718-1
V3~
DEPTNO. XIX
12 | JAMES HOWARD HA
13 Jw}hmh% AMENDED
14 Defend INFORMATION

-
L]

STATE OF NEVADA
COUNTY OF CLARK is:

STEVEN B. WOLFSON,DWiuAnmyw&hhmdfwtheCmtyofCh&.M
owandn,inthenameudhythemhuityoﬂheMofNenﬁ. informs the Court:

That JAMES HOWARDHAYBS,II:I,MuHoMHaqur,theDBWs)
mmwmmmaammcmmum(cm
nmum-mmumlm-mm
muabmthe&h«hyoﬂpdl,ml&wiMnﬂquofChk, State of Nevada, contrary
mhmmmmamhmmmmmmmum
snd dignity of the State of Nevada, did willfully, unlewfly, feloniously, and intentionally,
mhmmdmmummwmhmmme
lmﬁﬂmyofﬁcUnhedSMhmmﬁmm.ummwm
i
"

N
MESGSSR

Ieuen

23

EXH’B,T “__‘_" ORI IN OIAIIT 1623 ANY Pyl 402 dvex
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mmwiuJOSHUAJARVIS,tymwMMmoEMUMM
an iPhone and other personal items from the said JOSHUA JAVIS,
STEVEN B. WOLFSON
Cluk District Attormey
NentE‘moolsss

w /AL

R ps s

DA#13F10723X fom;
LVMPD EV#13 3
(0x3)
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*PAGE 1 o 1 Duor DLQ: LAS VEGAS METROPOLITAN POLIGE DEPARTMENT

‘m/cs#® _ 2196708 Cnewo TEMPORARY CUSTODY RECORD “ARRESTDATE: __ 2112019  ‘AnnesTime: 1624
Claveme  Clonasawiztaen [ on NOT asc'o (* DENOTES OFFICER REQUIRED FIELD) T —_—
CO.GGTAPPROVAL ___ - — “co-per; N
2 REBOOK Ol ansenia Orormé  CIwocc O exroasvecas Ouwe Owvo  Omv  Ocounresyvotd L) oeramer
ALIAS, LAST — PRET MOOLE TRUENAME  LAST T
INTAKE NAME (AXA, &re.) faves HAVES FIRET .!b!.urn.’
= HOME ADDRESS (STREET @ AND STREET NAME) SLOG/APT S § *CiTy “STATR o "PLACE OF
P r 21 LAS VEGAS NV [ *TOLEDO, WO
TOATEORBMTN | "RACE | MsPEDM] “SEX | “HEeHT | “WRIGNT | “HAR s “S0CIAL et AN REORTRATION T | 5 5 weree
020211970 -] ] - {l 220 BLK BRO USA 0 acrve surany
~LOCATION OF CRAME (STREET ADORESS, CITY, $7ATE, 2°) BJoc LIV *LOCATION OF (STREET ADORESS, YV, STATE, ) ey
REMAND DC 19 LAS VEGAS, NV 89101 5 CCDC LAS VEGAS, NV 89101 vz<.nn.c._|.-l-|‘ (B srwans avorsn
wle [ “Couny WarnaNT#/caves | o b“ll'm[ﬂ . ‘CHARGE LITRRAL ‘oroimns | ean TvenTh i i
RM oc C-18-316718-¢ 56028 O0OR ATYT GRAND LARCENY, LESS THAN $3500 2052222 | NOBAL
oong
oono TAPP 03006119 @ 0830 DC# 13 FOR SENT
aoaQg
ooQ
ooao
*OTHER JURISDICTION: ARREST TYPRS:
PC—PROBADLE CAUSE  BS - GONDSMWAN SURRENOER DW= DENCHWARRANT  AW—ARRESTWARRANT  RM~REMAND O~ GRAND JUIY INDIKCTMENT
TINE STAMP JOSHUA D FERRY T8 MPD (411
AT BOOKING “ARRESTING OFFICER BXONATURE PRNTED NANE PR T vhcawer - “TRRCTORREAT PRATAPPOATE: :g
2242019 4:28PM OF ARREST e
OTHER
STRANSPORTING OFFICER SIGNATURE PRINTID NAME e prr=— At Cro counr:  FJaemce
e DOsamacens [ avens
|| NOTGIVEN NOTGIVEN CUSTODY RELEASED TO Oswear Coara
RELATIONGHP NAME
I NOT PROVIDED — Clre (m{vY.}
PHONE MRER POSITION
P#_TidN78 - JUDGR: Ps
“EMAL ADORESS AGENCY
0OC DIST Pl REL REV P#
) M W7 LT SCORE: SCORE 1N AT LT R U SBCORE:
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28

ASTA

IN THE EIGHTH JUDICIA

Electronically Filed
8/9/2019 10:46 AM
Steven D. Grierson

CLERS OF THE 002 5

L DISTRICT COURT OF THE

STATE OF NEVADA IN AND FOR
THE COUNTY OF CLARK

STATE OF NEVADA,
Plaintiff(s),
V8.

JAMES HOWARD HAYES
aka JAMES HOWARD HAYES, JR.,

Defendant(s),

Case No: C-16-315718-1

Dept No: XIX

CASE APPEAL STATEMENT

1. Appellant(s): James H. Hayes
2. Judge: William D. Kephart
3. Appellani(s): James H. Hayes
Counsel:
James H. Hayes #1175077
P.O. Box 509
Pioche, NV 89043
4. Respondent: The State of Nevada

Counsel:

Steven B. Wolfson, District Attorney
200 Lewis Ave.,

C-16-315718-1

1-

Case Number: C-16-315718-1

592
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10

11

12

13

14

15

16

17

18

19

20

21

26

27

28

Las Vegas, NV 89101
(702) 671-2700

5. Appellant(s)'s Attorney Licensed in Nevada: N/A
Permission Granted: N/A

Respondent(s)’s Attorney Licensed in Nevada: Yes
Permission Granted: N/A

6. Has Appellant Ever Been Represented by Appointed Counsel In District Court: Yes
7. Appellant Represented by Appointed Counsel On Appeal: N/A
8. Appellant Granted Leave to Proceed in Forma Pauperis: N/A
9. Date Commenced in District Court: June 14, 2016
10. Brief Description of the Nature of the Action: Criminal
Type of Judgment or Order Being Appealed: Judgment of Conviction
11. Previous Appeal: Yes

Supreme Court Docket Number(s): 73436, 75173, 78590, 77151, 78622

12. Child Custody or Visitation: N/A
Dated This 9 day of August 2019.

Steven D. Grierson, Clerk of the Court

/s/ Amanda Hampton

Amanda Hampton, Deputy Clerk
200 Lewis Ave

PO Box 551601

Las Vegas, Nevada 89155-1601
(702) 671-0512

cc: James H. Hayes

C-16-315718-1 2
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. ‘ = Electronically Filed
8/30/2019 9:23 AM
Steven D. Grierson

CLERK OF THE CO
ORDR &w& ﬂw.-

STEVEN B, WOLFSON

Clark County District Attorney
Nevada Bar #001565
CHARLES W. THOMAN
Chief D%puty District Attorney
Nevada Bar #012649

200 Lewis Avenue

Las Vegas, Nevada 89155-2212
(702) 671-2500

Attorney for Plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,

Plaintiff, CASENO: C-16-315718-1

Vs DEPTNO: XIX

JAMES HAYES,
42796708

Defendant. ORDER FOR TRANSCRIPT

Upon the ex-parte application of the State of Nevada, represented by STEVEN B.
WOLFSON, Clark County District Attorney, by and through, CHARLES W. THOMAN,
Chief Deputy District Attorney, and good cause appearing therefor,

IT IS HEREBY ORDERED that a transcript of the Calendar Call - Guilty Plea
Agreement heard on the 7 day of November, 2018, be prepared by Christine Erickson, Court
Recorder for the above-entitled Court.

DATED this_ 987" day of August, 2019.

%ﬁ%ﬁ&—w

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565

:‘gﬁ"

&

<
CHARLES W. THOMAN
Chief Deputy District Attorney
Nevada Bar #012649

BY

jg/CAU

W:2013\2013R\10723\13F10723-ORDR-(HAYES __JAMES)-003.DOCX

Case Number: C-1 6-315718-1'
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*/ In Propnia Personam '
Post Office Box 650 [HDSP]} F".ED
Indian Springs, Nevada 89018 SEP 09 203

L

DISTRICT COURT
CLARK COUNTY, NEVADA

Sk o Noda saoam

Plaintiff,

EshIlE")HH“‘ )

Mohend 1 the s of @ ot of Coeem Ahis ™

4

ot et St e e et “oint” “vat? "t et

Case No.( ~l&>','!!5?18—l
Dept. No. ‘q _

Docket

COMES NOW, Qéma’ﬁ"\ }‘[ . 1‘1‘5’(_{55 m&t herein above respectfully

moves this Honorable Court for an !

ok » Mn\; e’l (‘c( M H&hﬁ J(‘?f “(t(iﬂ:ﬁ") NS ud\um dguLJL:I:hL
Ny

This Motion is made and based upon the accompanying Memorandum of Points and Authorities .

8 WREogp.r B8N

A

De endant/]n Prcpna Personam

SEp 09 9

¥
AJ.f_fED this o _day of j_qm 2019
5
&

~
%)
1
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Electronically Filed
9/25/2019 1:15 PM
Steven D. Grierson

CLERK OF THE C(w
RTRAN w |

DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,
Plaintiff,

CASE#: C-16-315718-1
DEPT. XIX
VS.
JAMES HAYES,

Defendant.

e e et st et vt st et vt vt et vt

BEFORE THE HONORABLE WILLIAM D. KEPHART, DISTRICT JUDGE
WEDNESDAY, NOVEMBER 07, 2018

RECORDER’S TRANSCRIPT OF HEARING:

CALENDAR CALL
APPEARANCES:
For the State: MICHAEL DICKERSON
Deputy District Attorney
For the Defendant: MICHAEL SANFT, ESQ.

RECORDED BY: CHRISTINE ERICKSON, COURT RECORDER
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LAS VEGAS, NEVADA, WEDNESDAY NOVEMBER 07, 2018
[Hearing began at 10:01 a.m.]

THE COURT: State of Nevada versus James Hayes; this is
C315718. Mr. Hayes is present; he's out of custody. This is time set for
calendar call. Where we at on this, Mr. Sanft?

MR. SANFT: Your Honor, the matters been resolved.

THE COURT: Oh, okay.

MR. SANFT: | believe the State of Nevada is presenting the Court
with the guilty plea agreement. With the Court’'s permission today my
client will be pleading guilty pursuant to Alford to an attempt grand
larceny, which is a wobbler.

The State will agree not to make any recommendations upon
the sentencing. The State will have no opposition to probation with the
only condition being 30 days in the Clark County Detention Center with
30 days credit for time served.

THE COURT: Is that correct?

MR. DICKERSON: That's correct, Your Honor.

THE COURT: Mr. Hayes, I've been handed a copy of an amended
information in this case. Have you received a copy of that?

THE DEFENDANT: Yes sir.

THE COURT: Do you have any objection of it being filed here
today?

THE DEFENDANT: No, sir.

THE COURT: Did you have an opportunity to read it?

THE DEFENDANT: Yes, sir.
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THE COURT: When you read through it was your attorney available
to answer any questions you may have had?

THE DEFENDANT: Yes, sir.

THE COURT: You believe you understand the charges contained in
the amended information?

THE DEFENDANT: Yes, sir.

THE COURT: Do you waive a formal reading of it now?

THE DEFENDANT: Yes, sir.

THE COURT: Or do you want me to read it to you?

THE DEFENDANT: No. Waive.

THE COURT: Did you hear the representations made by your
attorney with regards to the negotiations here?

THE DEFENDANT: Yes, sir.

THE COURT: Are you in agreeance with that?

THE DEFENDANT: Yes, sir.

THE COURT: | have a copy of the guilty plea agreement here. It's
dated November 7", 2018. And on page six of the guilty plea agreement
there's a signature above the name of James Howard Hayes. Did you
sign this, sir?

THE DEFENDANT: Yes, sir.

THE COURT: Before you signed it did you read it?

THE DEFENDANT: Yes, sir.

THE COURT: When you read through it was your attorney available
to answer any questions you may have had?

THE DEFENDANT: Yes, sir.
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THE COURT: Do you have any questions of your attorney about the
guilty plea agreement now?

THE DEFENDANT: No, sir.

THE COURT: Do you have any questions of the Court about the
guilty plea agreement?

THE DEFENDANT: No, sir.

THE COURT: Do you believe you understand what's contained in
the guilty plea agreement?

THE DEFENDANT: Yes, sir.

THE COURT: Do you understand the rights that you're waiving by
this plea here today?

THE DEFENDANT: Yes, sir.

THE COURT: Do you understand the type of plea that you're
entering here today?

THE DEFENDANT: Yes, sir.

THE COURT: Okay. Can you tell me what your understanding is
that you're facing as a form of punishment for the charge of attempt
grand larceny here in the State of Nevada?

THE DEFENDANT: One to four in the Nevada Department of
Corrections.

THE COURT: Okay.

THE DEFENDANT: Or a gross misdemeanor of 364 days.

THE COURT: Okay. You can also be fined up to $5,000 if | treat it
as a felony. And you could be fined up to $2,000 if | treat it as a gross

misdemeanor?
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THE DEFENDANT: Yes, sir.

THE COURT: You understand that?

THE DEFENDANT: Yes, sir.

THE COURT: Okay. You understand that no one’s in a position to
offer you any type of special treatment, leniency, or probation, as
sentencing is entirely up to the Court?

THE DEFENDANT: Yes, sir.

THE COURT: And although the parties have made -- will be making
somewhat of a recommendation here, the Court’s not bound by that.

THE DEFENDANT: Yes.

THE COURT: Do you understand that?

THE DEFENDANT: Yes, sir.

THE COURT: With that being said do you want to go forward with
this today?

THE DEFENDANT: Yes, sir.

THE COURT: Okay. So how do you plead to the amended
information that charges you with attempt grand larceny that took place
on or about the 9™ day of April, 2013 while you're here in Las Vegas,
Clark County, Nevada, where you willfully and lawfully and feloniously
and intentionally deprived the owner permanently, thereof, by attempting
to steal, take or carry away lawful money of the United States, $650 or
greater, owned by a Joshua Jarvis. And you -- by doing this you were
attempting to steal lawful money and an IPhone from Joshua Jarivs.
How do you plead to that?

THE DEFENDANT: Guilty by the way of Alford.
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THE COURT: Okay. Sir, do you believe this is in your best interest
to enter this type of negotiation?

THE DEFENDANT: Yes, sir.

THE COURT: And you're not asking the Court for a trial in this
matter?

THE DEFENDANT: No, sir.

THE COURT: Okay. Sir, you understand that I'm going to ask the
State to provide me with a set of facts that they believe that they could
prove if this were to go to trial and I'm going to accept those for purposes
of determining whether or not there’s sufficient information to support the
charge. Do you understand?

THE DEFENDANT: Yes, sir.

THE COURT: All right. Mr. Dickerson?

MR. DICKERSON: Your Honor, if this case were to go to trial the
State would prove beyond a reasonable doubt that on or about April 9™,
2013, in the early morning hours, the Defendant entered the hotel room
of Joshua Jarvis, that being the hotel room 17151 at the Excalibur hotel
with the intent to commit larceny, thereby, proving the greater crime of
burglary.

Once inside that room, the Defendant was found by Mr. Jarvis,
who was sleeping at the time, to be rummaging through Mr. Jarvis and
his guest’s luggage. Ultimately, Mr. Jarvis grabbed onto the Defendant,
sat him down on the bed, and pulled out the Defendant’s ID and took a
picture of it before letting the Defendant leave.

When the Defendant left, multiple items, personal property,
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including money of the guest of that room, were missing and it was
determined that they were nowhere to be found other than likely with Mr.
Hayes here in this case.

With that, Your Honor, the State would have proved the crime
of attempt grand larceny, is that's what Mr. Hayes was attempting to do
there at the luggage, and the crime of burglary upon his entry into the
room.

THE COURT: Mr. Sanft, do you agree with those facts?

MR. SANFT: Yes, Your Honor.

THE COURT: Okay. Allright. Mr. Hayes, I'm going to accept
those. | do believe that they're sufficient to support the crime that’s
charged here.

Now, sir, do you understand that by pleading by way of Alford
is for the purpose of avoiding a harsher penalty if you were to go to trial
on the original charges? Do you understand that?

THE DEFENDANT: Yes, sir.

THE COURT: And that's why you're entering it this way?

THE DEFENDANT: Yes, sir.

THE COURT: So you're not admitting guilty here, you're just saying,
Judge, | don’'t want to be convicted if we go to trial of the higher offense
and face a further -- a harder -- a harsher sentence?

THE DEFENDANT: Yes, sir.

THE COURT: So for that reason I'm entering my plea here --

THE DEFENDANT: Yes, sir.

THE COURT: -- to avoid that?
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THE DEFENDANT: Yes, sir.

THE COURT: Okay. And that's what you want to do?

THE DEFENDANT: Yes, sir.

THE COURT: Do you believe under the circumstances that it's in
your best interest?

THE DEFENDANT: Yes, sir.

THE COURT: Okay. Sir, I'm going to accept your plea. | do believe
it's freely and voluntarily entered into. | do believe you understand the
nature and the consequences of your plea; therefore, I'm going to accept
your plea.

I’'m going to vacate the trial that was scheduled for the 13" of
November. And I'm going to refer this over to the Department of Parole
and Probation for preparation of a presentence investigation report and
I'll set a sentencing date. Okay?

MR. SANFT: Your Honor, can we just sentence him today based
upon the fact that we're asking for credit for time served in this matter?

MR. DICKERSON: We would ask for a PSI, Your Honor.

THE COURT: I'm going to get a PSI done on him; okay?

MR. SANFT: Yes, Your Honor.

THE COURT: I'm not -- that -- please don't read that I'm not going
to accept that you're offering here.

MR. SANFT: No. Of course not.

THE COURT: Yeah. I'm just saying | want to see if there’s
something crazy behind it then | may not --

MR. SANFT: Okay.
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THE COURT: -- go with this. Okay?
All right, so here’s the date.
THE COURT CLERK: March 6™ at 8:30.
THE COURT: Okay. Mr. Hayes, | ask that you speak with your
attorney about how you take care of this. You have to go over to the

Department of Parole and Probation and go through an interview. Okay?

[Hearing concluded at 10:07 a.m.]

* k ok ok k%

ATTEST: I do hereby certify that I have truly and correctly transcribed the
audio/video proceedings in the above-entitled case to the best of my ability.

.

Christine Erickson,
Court Recorder

Page 9

611




RECEIVED

C 258 Numbed: C-1-B158E |

STATE OF NEVADA )

@ 00 =1 < ot & W b =

10
11
12
13
14

15 | a8 Geatved @ R0

AFFIDAVIT OF .

16 || (it ok ot onsy Bpse wovs pva Ylad,

“Prhead i
& Coim Nobs”

| CoUNTY OF CLARK ; == “5]12)(11['{1 \[_ﬁ_g M‘éﬁ)ﬂl"%__ﬁ .l)t'__CEl_DI\S

TO WHOM IT MAY CONCERN:

Degk No- 8 g (s D s

Nohe of & wnit
. FILED 4
SEP 2 6 2019 /

I, , the undersigned, do hereby swear t all the
following statements and descrition of events, are true and correct, of my own
knowledge, information, and belief, and to those I believe to be true and

correct, Signed under penalty of perjury pursuant to NRS 208,165,

18

)

17 Pouds ond AuHohies

£P 15 208
BYE R LB RRS 2

612




-
© 00 =9 O O k& O B e

I -
TR S B © @ = o

18

Rl * W bd}«\\\m % eEpnd 2 debaabasts e s Hhe 2l
10 deag c\mml hn le MA hia Seduge 15 oaf sdmissmS et 35

Mb@.ﬂ;&b‘ﬂlﬂm» ftooe Yha o 15 apporag e
whe vk cont ynshly ropndeaanig Me i and his Coadkinsed
mgdmdgmmshﬁm@\ Becuse brd 1) b justiGiohle

‘thad Vhe Al osld e mﬁ%ﬁﬁd 3 Tisaleard Jhe .ﬂa&s had ND
Bt ond whadenl] chose Yo g e’ befoull”

Mbebe: Ma e ngen Yhis Heeerhle ook o grad hi
TN \\‘whﬁ &‘a axet of Comom Notgs " D5 10E
\P‘\E mdmnm]r (j ARICBOAS T (‘Mﬂf& A MENUE Wb

M@ﬁ_m_m}mi due othe detfvten)

FURTHER, AFFIANT SAYETH NAUGHT.

meecomm a7 Proche Convgoeiobied Comg  this 24 aay of Aoy 2012

IN FRONT OF:

NDOC # [12502%

613

rahome oad cnEas b gtk e Mmmpddaddvﬂ

@




UNDER PENALTY OF PERJURY

I, the undersigned, certify, declare, or state
that the foregoing is true and correct, to the
best of my knowledge and belief, in accordance
~—Wwith-NRS 208.165 and 28 USCA § 1746

Excuted on the 24 day of fyludee  ,2019
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Electronically Filed
10/1/2019 10:16 AM
Steven D. Grierson

. CLERK OF THE COEE
OPPS W .

STEVEN B. WOLFSON

Clark County District Attorney
Nevada Bar #001565

TALEEN PANDUKHT

Chief Deputy District Attorney
Nevada Bar #05734

200 Lewis Avenue

Las Vegas, Nevada §9155-2212
(702) 671-2500

Attorney for Plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,

Plaintiff,

Vs CASENO: C-16-315718-1

jaergusp e
aka James Howard Hayes Jr., :
49706708 -y : , DEPTNO: XIX

Defendant.

STATE’S OPPOSITION TO DEFENDANT’S
MOTION FOR A WRIT OF CORAM NOBIS

DATE OF HEARING: OCTOBER 7, 2019
TIME OF HEARING: 8:30 AM

COMES NOW, the State of Nevada, by STEVEN B. WOLFSON, Clark County
District Attorney, through TALEEN PANDUKHT, Chief Deputy Dis&ict "Attorney, and
hereby submits the attached Points and Authorities in Opposition to Defendant’s Motion for a
Writ of Coram Nobis.
| This Opposition is made and based upon all the papers and pleadings on file herein, the
attached points and authorities in support hereof, and oral argument at the time of hearing, if
deemed necessary by this Honorable Court.

1
H

WiA2013120 13RI 0723\3F19723-OPPS-(HAYES__JAMES)-003 DOCX

Case Number: C-16-315718-1
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POINTS AND AUTHORITIES
STATEMENT OF THE CASE

On or about July 23, 2013, James H. Hayes (hereinafter, “Defendant”) was charged by
way of Criminal Complaint with one count of BURGLARY (Category B Felony — NRS
205.060) and one count of ATTEMPT GRAND LARCENY (Category D Felony/Gross
Misdemeanor — NRS 205.220.1, 205.222.2, 193.330). Following a Preliminary Hearing in
Justice Court, Las Vegas Township on June 14, 2016, the charge of BURGLARY was bound
over to District Court, and the charge of ATTEMPT GRAND LARCENY was dismissed.

On June 17, 2016, the State filed an Information with the District Court, charging
Defendant with one count of BURGLARY. On August 29, 2017, the State filed an Amended
Notice of Intent to Seek Punishment as a Habitual Criminal. On November 7, 2018, pursuant
to a Guilty Plea Agreement (“GPA”), Defendant entered a plea of Guilty pursuant to North
Carolina v. Alford, 400 U.S. 25 (1970) to one count of ATTEMPT GRAND LARCENY. The

terms of the GPA are as follows:

The State has agreed to make no recommendation at the time of sentencing. The
State has no opposition to probation with the only condition being thirty (30)
days in the Clark County Detention Center (CCDC), with thirty (30) days credit
for time served. '

GPA at 1:22-24. The GPA further includes, in pertinent part, the following acknowledgement:

I understand and agree that, if...an independent magistrate, by affidavit review,
confirms probable cause against me for new criminal charges including reckless
driving or DUI, but excluding minor traffic violations, the State will have the
unqualified right to argue for any legal sentence and term of confinement
allowable for the crime(s) to which I am pleading guilty, including the use of
any prior convictions [ may have to increase my sentence as a habitual criminal
to five (5) to twenty (20) years, Life without the possibility of parole, Life with
the possibility of parole after ten (10) years, or a definite twenty-five (25) year
term with the possibility of parole after ten (10) years.

i
1
1

WA2013\2013F\ 1072341 3F10723-0PPS-{HAYES __JAMES)-003,DOCX
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GPA at 2: 1-9. An Amended Information reflecting the new charge of ATTEMPT GRAND
LARCENY was filed in conjunction with the GPA. Defendant was adjudged Guilty pursuant
to Alford that same day, and the sentencing hearing was scheduled for March 6, 2019.

On January 31, 2019, the State filed a State’s Notice of Motion and Motion to Revoke
Bail, asserting that in Las Vegas Justice Court case number 19F01534X, a Justice of the Peace
had found probable cause to charge Defendant with Burglary for acts committed on or around
January 26, 2019. The State’s Motion to Revoke Bail was granted after a hearing on February
4,2019.

At the sentencing hearing on March 6, 2019, the State argued that it had regained the
right to argue pursuant to the terms of the GPA. The Court agreed, and the State argued tlllat
Defendant should be punished under NRS 207.010 (the “Small Habitual Statute™). The Court
agreed, and Defendant was sentenced to sixty (60) to one hundred seventy-four (174) months
in the Nevada Department of Corrections (NDOC), consecutive to Defendant’s sentence in
another case (C315125). The Court also awarded Defendant ten (10) days credit for time
served. The Judgment of Conviction in this case was filed on March 12, 2019.

Defendant filed a Notice of Appeal on March 28, 2019. Defendaﬁt’s Case Appeal
Statement was filed on August 9, 2019. Defendant’s Appeal of the instant case is still pending
before the Nevada Supreme Court (Case Number 78590).

On September 9, 2019, Defendant filed the instant “Motion in the Nature of a Writ of
Coram Nobis.” On September 26, 2019, Defendant filed an “Affidavit of Granting Motion in
the Nature of a Writ of Coram Nobis.”

ARGUMENT

L DEFENDANT’S AFFIDAVIT.OF GRANTING MOTION IN THE NATURE OF
A WRIT OF CORAM NOBIS IS WITHOUT MERIT

Defendant’s stylized Affidavit, filed on September 26, 2019, fails to consider the facts
and circumstances of the instant Motion, and is therefore without merit. Defendant asserts, in

sum, that the State’s failure to respond to his Motion within 10 days is an admission that

1

WI20132013R 07230 3F10723-0PPS-(HAYES_ JAMES)-003.DOCX
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Defendant’s Motion is meritorious, and consent to the granting thereof. However, Defendant
overlooks the requirements for initiating the time period within which a party must respond.
Contrary to Defendant’s assertions that the State is untimely in its response, the State
contends that Defendant’s Motion was never properly served on the State. In the Certificate
of Service affixed to the instant Motion, Defendant certified that the Motion was sent to the
Attorney General in Carson City, Nevada. There is no certification that the instant Motion was
sent to, or properly served upon, the Office of the Clark County District Attorney. Therefore,
the time for the State’s response never began to run and cannot be deemed to have passed.
Due to the lack of proper service, this Court should reject Defendant’s representations

in his Affidavit, and should consider the merits of the instant Opposition.

II. DEFENDANT’S PENDING APPEAL DIVESTS THIS COURT OF
JURISDICTION

The Nevada Supreme Court has declared, “[j]urisdiction in an appeal is vested solely
in the supreme court until the remittitur issues to the district court.” Buffington v. State, 110
Nev. 124, 126, 868 P.2d 643, 644 (1994). While an appeal is pending, district courts do not
have jurisdiction over that case until remittitur has issued. Id. The Nevada Supreme Court “has
repeatedly held that the timely filing of a notice of appeal ‘divests the district court of
jurisdiction to act and vests jurisdiction in [the appellate] court.”” Foster v. Dingwall, 126 Nev.
49, 52, 228 P.3d 453, 454-55 (2010} (quoting Maék—ManIev v. Manley, 122 Nev. 849, 855,
138 P.3d 525, 529 (2006)). Pursuant to NRS 177.155, the supreme court retains control and

supervision of a case “from the filing of the notice of appeal until the issuance of the certificate
of judgment.” Buffington, 110 Nev. at 126, 868 P.2d at 644.

Only a remittitur will return jurisdiction from an appellate court of competent
jurisdiction to the district court. See NRS 177.305 (“After the certificate of judgment has been
remitted, the appellate court...shall have no further jurisdiction of the ap&oeal or of the
proceedings thereon, and all order which may be necessary to carry the judgment into effect

shall be made by the court to which the certificate is remitted.”). Until such remittitur is
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received, a district court lacks jurisdiction over a particular case. Buffington, 110 Nev. at 126,
868 P.2d at 644.

Here, the instant case is on appeal, pending before the Nevada Supreme Court.
Defendant timely filed a Notice of Appeal on March 28, 2019, thereby divesting this Court of
jurisdiction to entertain the current motion. The Fast Track Briefing on the appeal was
completed on July 24, 2019, and no Opinion, Order, or Certificate of Judgment has been
entered as of the time of filing the instant Opposition. Therefore, the State respectfully submits
that this Court lacks the jurisdiction necessary to address Defendant’s Motion on its merits.

Because this Court lacks jurisdiction to address the substance of Defendant’s Motion,
this Court should deny the same.

III. DEFENDANT IS NOT ENTITLED TO A WRIT OF CORAM NOBIS

In the case that this Court disagrees and finds that it has jurisdiction to address the
instant Motion on its merits, Defendant does not make a showing that he is entitled to a writ
of coram nobis.

Although a writ of coram nobis is an available remedy in Nevada, it is limited in its

application and scope. Trujillo v. State, 129 Nev. 706, 716-17, 310 P.3d 594, 600-601 (2013).

The Nevada Supreme Court has explained that a wirt of coram robis is not applicable to a
person who is in custody on the conviction being challenged. 1d. at 716, 310 P.3d at 600. To
such a person seeking to challenge his conviction, habeas corpus “must be sought as the
exclusive remedy.” Id. Pursuant to NRS 34.724(2')(b), a post-conviction petitioner for wirt of
habeas corpus “takes the place of all other common-law, statutory or other remedies which
have been available for challenging the validity of the conviction or sentence, and must be
used exclusively in place of them.”

For those petitioners who are no longer in custody on the conviction being challenged,
a writ of coram nobis is available only to address errors of fact outside the record that were
not known to the court enterling judgment, that could not have been raised earlier, and that
affect the validity and regularity of the decision itself and would have precluded the judgment

from being rendered. Trujillo, 129 Nev, at 717, 310 P.3d at 601. “[L]egal errors fall entirely
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outside the scope of the writ.” Id. (citing People v. Hyung Joon Kim, 90 Cal.Rptr.3d 355, 202
P.3d at 446, State v. Diaz, 283 Neb. 414, 808 N.W.2d 891, 896 (2012)).

In Trujillo, the Court articulated the history of coram nobis, noting it was a common
law remedy stretching back to the sixteenth century and existed in the common law “as a
means of reviewing errors of fact outside the record that affected the validity and regularity of
the decision itself and would have preciuded the judgment from being rendered had they been
known,” Id. at 710, 310 P.3d at 597. Examples of the scope of coram nobis as it existed in
sixteenth-century England included: clerical errors, the infancy or death of a party, coverture,
tﬁe insanity of a defendant at the time of trial, a guilty plea procured by extrinsic fraud, and a
valid defense that was not made due to fraud, duress, or excusable neglect on behalf of a
defendant. Id. Further, in order to qualify for coram nobis relief, the factual errors could not
have been known or reasonably discoverable prior to the filing of the Petition. Id. The Trujillo
Court adopted the common-law definition of coram nobis, limiting the writ to claims of factual
error, and declined to. adopt the more liberal approach that a minority of states, as well as the
federal government, have adopted. At 710, 310 P.3d at 598.

A. A Writ of Coram Nobis is not Available to Defendant while in Custody.

In the instant case, Defendant is still in custody on the conviction Defendant seeks to
challenge. Defendant’s bail status was revoked following a hearing on February 4, 2019, and
Defendant remains in custody serving the sixty (60) to one hundred seventy-four (174) month
sentence pronounced in this case on March 6, 2019.

Therefore, pursuant to Trujillo and NRS 34.724(2)(b), a writ of coram nobis is not
available to Defendant. To the extent Defendant seeks to challenge the validity of his
conviction, the proper remedy W(;‘U.Id be through a petition for writ of habeas corpus. No such
petition is before the Court, and there is nothing in the Motion that would allow this Court to
construe it as such.

Because Defendant is still in custody on the conviction he seeks to challenge, this Court
should find that a writ of coram nobis is not available to Defendant and should deny the instant

Motion.
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i
B. Defendant fails to show he is entitled to a Writ of Coram Nobis.

In the instance that this Court determines that a writ of coram rnobis is available as a
remedy to Defendant, Defendant fails to demonstrate that hie is entitled to such relief. The
limited scope of coram nobis relief requires a conjunctive showing of (1) facts not known to
the Court at the time of conviction, (2) that were not withheld by the defendant, (3)\ that would
have prevented entry of judgment. Trujillo, 129 Nev. at 717, 310 P.3d at 601.

Defendant does not acknowledge his three-part burden, and his arguments do not meet

that burden. Defendant first references Snyder v. State, 103 Nev. 275, 738 P.2d 1303 (1987),

in support of his argument that a court cannot amend an Information to include an offense that
was not shown by evidence a a preliminary hearing. See “Motion in the Nature of a Writ of
Coram Nobis,” filed on September 9, 2019 (“Defendant’s Motion™), at 2:24-26. Defendant’s
reliance on that case is misplaced. Snyder treated an appeal based on the defendant’s assertion
that his speedy trial rights and his Fourth Amendment right against unreasonable searches and
seizures were violated. Snyder did not treat a criminal defendant’s voluntary entry of a guilty
plea, much less a petition for writ of coram nobis.

Defendant next cites to Martin v, Sheriff, Clark County, 88 Nev. 303, 496 P.2d 754
(1972) in support of the notion that a court cannot reinstate a criminal charge that was
dismissed at a preliminary hearing. See Defendant’s Motion at 3:7-10. Defendant further cites
to language from Martin to argue that courts do not have the authority to reinstate charges
dismissed at a preliminary hearing. Defendant’s Motion at 3:19-23. Defendant fails to

acknowledge that the Nevada Supreme Court in Martin was dealing with the erroneous

dismissal of a criminal charge by a magistrate at a preliminary hearing. In Martin, the Court

reversed the district court’s order, and further authorized the district attorney to refile the
previously-dismissed criminal charge under NRS 173.035(2) and NRS 178.562(2). 88 Nev. at
307, 496 P.2d at 756. Also, contrary to Defendant’s assertions regarding statutory authority,
and directly pertinent to the instant case, NRS 173.035(4) specifically allows an information
containing a charge to be filed, without a preliminary examination, if a defendant has agreed

to plead guilty to that charge. In the instant case, Defendant agreed to plead guilty to

W201312013F67\23\1 3F16723-0PPS{HAYES __JAMES).003.OCX

622




o o ~1 N W B W N

| T N T N T N T N T N T N T N T N e S e e e e S SN
o0 1] N L B W = O D YN W N~ O

ATTEMPT GRAND LARCENY; therefore, the requirement of a preliminary hearing on that
charge was waived, and Defendant was properly charged and convicted. Furthermore, NRS
178.562(2) specifically states that the discharge of an offense at a preliminary hearing does
not bar the filing of an inf(;rmation. Therefore, the dismissal of ATTEMPT GRAND
LARCENY at the preliminary hearing in this case did not bar the filing of a subsequent
amended information containing that charge for the purposes of Defendant’s guilty plea
pursuant to Alford.

Finally, Defendant claims that his conviction of ATTEMPT GRAND LARCENY after
such a count was dismissed at the preliminary hearing violates NRS 174.085(3)’s protections
against double jeopardy. Defendant’s Motion at 4:1-6. Defendant thereby asks this Court to
find a legal error in his conviction. The Trujillo Court specifically excluded legal error from
the limited scope of writs of coram nobis. Because the Nevada Supreme Court has specifically
excluded legal error from the purview of a motion for writ of coram nobis, the State
respectfully argues that this Court may not consider any potential legal error as a basis for
granting the relief Defendant seeks.

Defendant, in his Motion, has failed to address the standard set forth for a writ of coram
nobis. Furthermore, Defendant has failed to substantively meet his burden in seeking that
relief. Therefore, this Court should deny Defendant’s Motion.

i
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CONCLUSION

For the foregoing reasons, the State respectfully requests that this Court deny Defendant

James H. Hayes’s “Motion 'gl/the Nature of a Writ of Coram Nobis” in its entirety.

DATED this IS day of October, 2019.

Respectfully submitted,

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #0§1565

Depu Dlstrlct A
Nevada Bar #05

CERTIFICATE OF MAILING
I hereby certify that service of the above and foregoing was made this 25‘}' day of

October, 2019, by depositing a copy in the U.S. Mail, postage pre-paid, addressed to:

JAMES H. HAYES, BAC #1175077
HIGH DESERT STATE PRISON
P.0. BOX 650

INDIAN SPRINGS, NV, 89018

BY /) gl @a}m

C. Garcia
Secretary for the District Attorney's Office

TP/jjleg/L2
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LEFT SIDE
OF FILE PLEASE

EIGHTH JUDICIAL DISTRICT COURT
CLERK OF THE COURT
REGIONAL JUSTICE CENTER
200 LEWIS AVENUE, 3" FI.
LAS VEGAS, NEVADA 89155-1160
(702) 671-4554

Steven D. Grierson Anntoinette Naumec-Miller
Clerk of the Court : Court Division Administrator

Re:

INMATE CORRESPONDENCE

October 04, 2019

C-16-315718-1 / Department 19
State of Nevada
vs

James Hayes, Defendant

A court order is required to complete the request.

Documents are sealed. Court order is required to reproduce. (PSI)
Documents requested are not in court file at this time.

Transcripts have not been filed. Court order required.

Copies are $.50 per page or by court order.

Consult your law library for this information.

OOoOoooaoOond

District Court does/does not show any outstanding warrants under the above referenced

defendant name.

X

Other: Your Default is being returned to you as deputy clerk does not issue defaults on

criminal cases.

Cordially yours,
DC Criminal Desk #27
Deputy Clerk of the Court

C-16-315718-1

|11/

Left Side Filing

4867422
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CjamES }l - t(élglgﬁ , Defendant,

gh Judueral

. ISTRICT COURT
Clep COUNTY, NEVADA
Case No. C,’".D '% \6[“8 I
A A . Plaintiff, Dept. No,___ 19
Docket No.
) DEFAULT

It appearing from the files and records in the above entitled action that %E j’]{‘k Ul
Nakrde , Clapls fansh ,
' 2 Mdbors T8 Yhe Metore 8k 2wl R Can Nk

defendant(s) [or plaintiff] herein, being duly served with a copy of the Summens-and-Compiaint on the_
PN Any A Sesmber 2019

more than 20 days, exclusive of the day of service, having expired since service upon the gmm; that

no answer or other appearance having been filed and no further time having been granted, the default of the

above-named s) for failing to answer or otherwise plead to Plaints int is hereby
V\E\m [y 5 Moony

entered.

The undersigned hereby requests

and directs the entry of default ,CLERK OF COURT
" DEPUTY CLERK Date
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AFFIRMATION PURSUANT TO NRS 239B.030

L Jeones g@%tsﬁ ,Npock_ L TA0TE

CERTIFY THAT I AM THE UNDERSIGNED INDIVIDUAL AND THAT THE

ATTACHED DOCUMENT ENTITLED ‘) E@ A LL\JV

DOES NOT CONTAIN THE SOCIAL SECURITY NUMBER OF ANY

PERSONS, UNDER THE PAINS AND PENALTIES OF PERJURY.

INMATE PRINTED NAME: jém 55 H . ‘J@g@_')

INMATENDOC# | | 380F2

INMATE ADDRESS:

P-O-BOX 1989
EEYNV—89301
pee
P.0. 80 S
Poche, NV. 81043
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STEVEN B. WOLFSON
Clark County District Attorney
Ngvada Bar #001565
BERNARD ZADROWSKL
Chief Deputy District Attorney
Nevada Bar #006545

200 Lewis Avenue

Las Vegas, NV 89155-2212
(702) 671-2500

Attorney for Plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA
THE STATE OF NEVADA,
Plaintift,
Vs CASE NO:

HOWARD HAYES, aka
James Howard Hayes,
#2796708

DEPT NO:

Defendant.

ORDER DENYING DEFENDANT'S PRO PER MOTION IN THE NATURE OF A

WRIT OF CORAM NOBIS

DATE OF HEARING: October 7, 2019
TIME OF HEARING: 08:30 A.M.

THIS MATTER having come on for hearing before the above entitled Court on the
7th day of October, 2019, the Defendant not being present, in proper person, the Plaintiff
being represented by STEVEN B. WOLFSON, District Attorney, through BERNARD
ZADROWSKI, Chief Deputy District Attorney, without argument, based on the pleadings

and good cause appearing therefor,
1
1
1
"
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IT IS HEREBY ORDERED that the Defendant's Pro Per Motion in the Nature of a

Writ of Coram Nobis, shall be, and it is DENIED.

v DATED this “ ‘Z day of October, 2019. VTA

DI STRICUUDGE
STEVEN B. WOLFSON ) . é
Clark County District Attorney o Jadge William Kephatt
Nevada Bar £0015§5

to:

'e uty District Attprney
Nevada Bar #006545

CERTIFICATE OF SERVICE

I certify that on the iﬂay oléD (‘)7‘0%9, I mailed a copy of the foregoing Order

JAMES HAYES, BAC #1175077
HIGH DESERT STATE PRISON
P.0. BOX 650

INDIAN SPRINGS, NV 89018

C.Garcia -~ 7
Secretary for the District Attorney’s Office
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Pursuant to NRCP Rule 5 (b), I hereby certify that I am the Petitioner/Defendant named herein
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AFFIRMATION
Pursuant to NRS 239b.030

The undersigned does hereby affirm that the preceding document, ZR@{LS %D j Z’%E {:)
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(Title of Document)
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o Document contains the social security number of a person as required by:

o A Specific state or federal law, to wit

Or
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o Confidential Family Court Information Sheet
(NRS 125.130, NRS 125.230, and NRS 125b.055)
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UNDER PENALTY OF PERJURY

I, the undersigned, certify, declare, or state

that the foregoing is true and correct, to the

best of my knowledge and belief » 1n accordance
....... -with-NRS 208.165 and 28 USCa § 1746.
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EIGHTH JUDICIAL DISTRICT COURT
CLERK OF THE COURT
REGIONAL JUSTICE CENTER
200 LEWIS AVENUE, 3 FL
LAS VEGAS, NEVADA B9155-1160
(702} 671-4554

Steven D. Grierson Anntoinette Naumec-Miller
Clerk of the Court Court Division Administrator

April 15,2019

Attorney: Michael W. Sanft Case Number: C-16-315718-1
Sanft Law Department: Department 19
Attn Michael W Sanft
324 South 3rd Street - 2nd Floor
Las Vegas NV 89101

Defendant: James Howard Hayes

Attached are pleadings received by the Office of the District Court Clerk which are being

forwarded to your office pursuant to Rule 3.70.

Pleadings: Motion To Modify And Correct Illegal Sentence

Rule 3.70. Papers which May Not be Filed

Except as may be required by the provisions of NRS 34.730 to 34.830,
inclusive, all motions, petitions, pleadings or other papers delivered to
the clerk of the court by a defendant who has counsel of record will not
be filed but must be marked with the date received and a copy
forwarded to the attorney for such consideration as counsel deems
appropriate. This rule does not apply to applications made pursuant fo
Rule 7.40(b)(2)(ii).

Cordially yours,
DC Criminal Desk # 7
Deputy Clerk of the Court
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T Re
EK P\\ EIGHTH JUDICIAL DISTRICT COURT
///“ CLERK OF THE COURT
REGIONAL JUSTICE CENTER
200 LEWIS AVENUE, 3" F1.
LAS VEGAS. NEVADA B9155-1160

(702) 671-4554
Steven D, Grierson Anntoinette Naumec-Miller
Clark of the Count Court Division Administrator
June 18, 2019
Attorney; Michael W, Sanft Case Number: C-16-315718-1
Sanft Law Department: Department 19

Attn Michael W Sanfi
324 South 3rd Street - 2nd Floor
Las Vegas NV 89101

Defendant: James Howard Hayes

Attached are pleadings received by the Office of the District Court Clerk which are being

forwarded to your office pursuant to Rule 3.70.

Pleadings: Motion To Modify And Or Correct Illegal Sentence

Rule 3.70. Papers which May Not be Filed

Except as may be required by the provisions of NRS 34.730 to 34.830,
inclusive, all motions, petitions, pleadings or other papers delivered to
the clerk of the court by a defendant who has counse! of record will not
be filed but must be marked with the date received and a copy
forwarded to the attorney for such consideration as counsel deems
appropriate. This rule does not apply to applications made pursuant to
Rule 7.40(b)}(2)(ii).

Cordially yours,
DC Criminal Desk # 7
Deputy Clerk of the Court
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EIGHTH JUDICIAL DISTRICT COURT
CLERK OF THE COURT
REGIONAL JUSTICE CENTER
200 LEWIS AVENUE, 3" FL
LAS VEGAS, NEVADA 89155-1160

(702) B71-4554
Steven D. Grierson Anntoinette Naumec-Miller
Clerk of the Court Court Division Administrator
July 15,2019
Attorney: Michael W. Sanft Case Number: (C-16-315718-1
Sanft Law Department: Department 19
Attn Michael W Sanft
324 South 3rd Street - 2nd Floor
Las Vegas NV 89101
Defendant: James Howard Hayes

Attached are pleadings received by the Office of the District Court Clerk which are being

forwarded to your office pursuant to Rule 3.70.

Pleadings: Motion Te Withdraw Plea

Rule 3.70. Papers which May Not be Filed
Except as may be required by the provisions of NRS 34,730 to 34.830,
inclusive, all motions, petitions, pleadings or other papers delivered to
the clerk of the court by a defendant who has counsel of record will not

be filed

but must be marked with the date received and a copy

forwarded to the attorney for such consideration as counsel deems
appropriate. This rule does not apply to applications made pursuant to
Rule 7.40(b)(2)(ii).

Cordially yours,

DC Criminal Desk # 7
Deputy Clerk of the Court
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| restrained of your liberty: l‘h%\’\bg&%é‘)i’ipﬂﬁm{

? | FILED

Case NoA”{q":ﬁﬁg!&’Uf JUL 05 2639
Dept, No.'.i)gix ..........

IN THE 5% JUDICIAL DISTRICT COURT OH%EK %m
. il -

STATE OF NEVADA IN AND FOR THE COUNTY OF.

GOAS <SR BT (e % | S

Petitioner,

4
v PETITION FOR WRIT
OF HABEAS CORPUS Ep\tj

Jﬂfﬁeﬁ U&m‘ 1#—&3@‘83 B Wl POSTCONVICTION)

INSTRUCTIONS:

(1) This petition must be legibly handwritten or typewritten, signed by the petitioner and verified.

(2) Additional pages are not permitted except where noted or with respect to the facts which you rely upon to
support your grounds for relief. No citation of authorities need be furnished. If briefs or arguments are submitted,
they should be submitted in the form of a separate memorandum.

(3) If you want an attorney appointed, you must complete the Affidavit in Support of Request to Proceed in
Forma Pauperis. You must have an authorized officer at the prison complete the certificate as to the amount of
money and securities on deposit to your credit in any account in the institution.

(4) You must name as respondent the person by whom you are confined or restrained, [f you are in a specific
institution of the Department of Corrections, name the warden or head of the institution. I you are not in a specific
institution of the Department but within its custody, name the Director of the Department of Corrections,

(5) You must include all grounds or claims for relief which you may have regarding your conviction or sentence,
Failure to raise all grounds in this petition may preclude you from filing future petitions challenging your conviction
and sentence. ‘

(6) You must allege specific facts supporting the claims in the petition you file seeking relief from any conviction
or sentence. Failure to allege specific facts rather than just conclusions may cause your petition to be dismissed. If
your petition contains a claim of ineffective assistance of counsel, that claim will Operate to waive the attomey-
client privilege for the proceeding in which you claim your counsel was ineffective.

(7) When the petition is fully completed, the original and one copy must be filed with the clerk of the state
district court for the county in which you were convicted. One copy must be mailed to the respondent, one copy to
the Attorney General's Office, and one copy fo the district attorney of the county in which you were convicted or to
the original prosecutor if you are challenging your original conviction or sentence, Copies must conform in all
particulars to the original submitted for filing.

PETITION

1. Name of institution and county in which you are presently imprisoned or where and how you are presently

2. Name and location of court which entered the judgment of conviction under attack: Clsﬂ&kfﬁl&@

Diaet Conet DR 19, Clark Cauthl WNakda

3. Date of judgment of conviction: Mé(ﬁhlziﬁmq
4. Case number: C~“’ | 22’32 [AH 8 'j ......

5. (a) Length of sentence: 800 - rzq mlbkﬂ‘t\%

A-18-703316 - w

SHBT O inmm

PRI ————
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' "EFORE, petitioner prays that the court grant petitioner relief to which petitioner may be entitled in this proceeding.

. wly
EXECUTED at High Desert State Prison on the 2 day of the month of 3'&!‘;] s Zﬂﬁ.

High Desert State Prison

Post Office Box 650

Indian Springs, Nevada 89070
Petitioner in Proper Person

VERIFICATION

Under penalty of perjury, the undersigned declares that the undersigned is the petitioner named in the foregoing petition and
knows the contents thereof; that the pleading is true of the undersigned’s own knowledge, except as to those matters stated on
information and belief, and as to such matters the undersigned believes them to be true.

*
High Desert State Prison

Post Office Box 650

Indian Springs, Nevada 89070

Petitioner in Proper Person

AFFIRMATION (Pursuant to NRS 239B.030)

ST
a1

R R
The undersigned daesAhereby affirm thalt'ihe preceeding PETITION FOR WRIT OF HABEAS CORPUS filed in District
Court Case Number A-{3 - ?%5} §5- Does not contain the social security number of any person.

7
i

O (T, : ]
High Desert State Prison
Post Office Box 650
Indian Springs, Nevada 89070
Petitioner in Proper Person

CERTIFICATE OF SERVICE BY MAIL

g

. EQ ;Ev? , hereby certify pursuant to N.R.C.P. 5(b), that on this é«i day of the month of
3 20 I'mailed a true and correct copy of the foregoing PETITION FOR WRIT OF HABEAS CORPUS
addressed to:
y Warden High Desert State Prison Attorney General of Nevada
Post Office Box 650 100 North Carson Street
Indian Springs, Nevada 89070 Carson City, Nevada 89701

Cigrk ééunty District Attomey's Office
200 Lewis Avenue
Lag Vegas, Nevada 89155

High Desert State Prison
Post Office Box 650
Indian Springs, Nevada 89070
Petitioner in Proper Person

?Pnnt your name and NDOC back number and sign
.88
e - o

¥
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Electronically Filed
6/26/2019 3:17 PM
Steven D, Grierson

CLERK OF THE CO/
RSPN (ﬁg,‘_ﬁ R—-

STEVEN B. WOLFSON

Clark County District Attorney
Nevada Bar #001565
CHARLES W. THOMAN
Chief Deputy District Attorney
Nevada Bar #012649

200 Lewis Avenue

Las Vegas, Nevada 89155-2212
(702) 671-2500

Attorney for Plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA, '

Plaintiff,

Vs~ CASENO:  A-19-793315-W

JAMES HOWARD HAYES, .
47796708 - DEPTNO: XIX

Defendant.

STATE'S RESPONSE TO DEFENDANT’S PETITION FOR WRIT OF HABEAS
CORPUS (POST-CONVICTION)

DATE OF HEARING: AUGUST 12,2019
TIME OF HEARING: 8:30 AM

COMES NOW, the State of Nevada, by STEVEN B, WOLFSON, Clark County
District Attorney, through CHARLES W. THOMAN, Chief Deputy District Attorney, and
hereby submits the attached Points and Authorities in Response to Defendant’s Petition For
Writ Of Habeas Corpus (Post-Conviction).

This response is made and based upon all the papers and pleadings on file herein, the
attached points and authorities in support hereof, and oral argument at the time of hearing, if
deemed necessary by this Honorable Court.

i
i
in
i

- ~ — \ \ WiA20131201 3072 3F10723-RSPN-(HAYES__JAMES)-001.DOCX
t\ﬁ ‘}% \(\‘\i‘)k\ _

P
M Case Number: A-13-793315-W
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POINTS AND AUTHORITIES
STATEMENT OF THE CASE

The relevant procedural history is as follows. In a June 17, 2016 Information, the State

charged Petitioner with Burglary (Category B Felony). It filed a Notice of Intent to Seek
Punishment as a Habitual Criminal on November 21, 2016. It filed an Amended Notice on
August 29, 2017,

On November 7, 2018, Petitioner pleaded guilty pursuant to North Carolina v. Alford,
400 U,S. 25 (1970) to Attempt Grand Larceny (Category D Felony/Gross Misdemeanor). The
State agreed to make no recommendation at the time of sentencing. GPA at 1. It did, however,
reserve the right to argue for habitual treatment if “an independent magistrate, by affidavit
review, confirms probable cause against [Petitioner] for new criminal charges.” Id. at 2.

On January 29, 2019, Justice of the Peace De La Garza found probable cause existed
that Petitioner had committed another count of B;irglary in what eventually became Case No.
C-19-338412-1, which is currently before this Court, 4=+ F7 o B

Based on that finding of-probable cause, the State filed a Motion to Revoke Bail on

S ¢

January 31, 2019. Further, as contemplated in the Guilty Plea Agreement, it argued for habitual
treatment in a March 6, 2019 sentencing. This Court found that the State met the statutory
requirements of NRS 207.010 and accordingly sentenced Petitioner to between sixty and one
hundred seventy-four months in the Nevada Department of Corrections,
The Judgment of Conviction was filed on March 12, 2019. On March 28, 2019,
Petitioner filed a Notice of Appeal. That appeal is currently pending before the Supreme Court.
Petitioner filed the instant post-conviction habeas petition on April 15, 2019. The State

herein responds.

ARGUMENT
Kk PETITIONER’S SUBSTANTIVE CLAIMS ARE PROCEDURALLY
BARRED.
NRS 34.810(1)(a) reads:

The court shall dismiss a petition if the court determines that:

2
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(a) The petitioner’s conviction was upon a plea of guilty or guilty
but mentaily ill and the petition is not based upon an allegation
that the plea was involuntarily or unknowingly éntered Ior that the
plea was entered without effective assistance of counsel.

The Nevada Supreme Court has held that “challenges to the validity of a guilty plea and claims
of ineffective assistance of trial and appellate counsel must first be pursued in post-conviction
proceedings...[A]ll other claims that are appropriate for a direct appeal must be pursued on
direct appeal, or they will be considered waived in subsequent proceedings.” Franklin v. State,
110 Nev. 750, 752, 877 P.2d 1058, 1059 (1994) (emphasis added) (disapproved on other
grounds by Thomas v. State, 115 Nev. 148, 979°P.2d 222 (1999)). “A court must dismiss a
habeas petition if it presents claims that either were or could have been f:resented in an earlier
proceeding, unless the court finds both cause for failing to present the claims earlier or for
raising them again and actual prejudice to the petitioner.” Evans v. State, 117 Nev. 609, 646-
47,29 P.3d 498, 523 (2001).

Here, Petitioner does not challenge the ef:féctiveness of his counsel or the validity of
his guilty plea. Instead, Petitioner raises four claims which are suitable only for direct appeal.
His failure to raise them at that juncture waives them for purposes of this petition. Moreover,
each claim is meritless. It is well established that jeopardy does not attach until either the jury
is sworn or, in a beneh trial, the first witness is called. Downum v. United States, 372 U.S.
734, 83 S.Ct. 1033 (1963); Wheeler v. District Court, 82 Nev. 225, 415 P.2d 63 (1966); Hylton
v. Eighth Judicial Dist. Court of State of Nev,, Dep't IV, 103 Nev. 418, 421 n.1, 743 P.2d 622,
624 n.1 (1987); Crist v, Bretz, 437 U.S. 28, 37 n.15, 98 8. Ct. 2156, 2162 n.15 (1978) (“In

nonjury trials jeopardy does not attach until the first witness is sworn.”). Here, no jury was

ever sworn and no witness was ever called in a non-jury trial. Ground 1, which alleges a
Double Jeopardy violation, necessarily fails because jeopardy never attached. Pet. 6-7.
Ground 2, the probable clause claim similarly fails. Although Petitioner’s motion to
dismiss was originally granted in Justice Court regarding that ground, the Amended
Information which reintroduced the count was only filed after Petitioner agreed to plead guilty
1o ih; charge. In similar circumstances, the Neva;ia Supreme Court has declined to find error

when a fair trial resulted in a conviction for a crime after inadequacies in the grand-jury

3
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proceedings. Hill v. State, 124 Nev. 546, 552, 188 P.3d 51, 5455 (2008). Here, Petitioner
pleaded guilty to Attempt Grand Larceny, thereby nullifying any potential pml:{abieﬁausc
related issue at the preliminary hearing. Even if the State lacked probable causé at the time of
the hearing, there is no colorable argument that it lacks it now. Petitioner admitted that he
committed the crime. GPA at 1.

In Ground 3, Petitioner claims that the Cruel and Unusual Punishment Clause of the
Fighth Amendment was violated when he was sentenced as a habitual criminal, but his
sentence is appropriate considering his criminal hiétory, The Eighth Amendment to the United
States Constitution, as well as Article 1, Section 6 of the Nevada Constitution, prohibits the
imposition of cruel and unusual punishment. The Nevada Supreme Court has stated that “[a]
sentence within the statutory limits is not ‘cruel and unusual punishment unless the statute
fixing punishment is unconstitutional or the sentence is so unreasonably disproportionate to
the offense as to shock the conscience.’” Allred v. State, 120 Nev. 410, 420, 92 P.2d 1246,
1253 (2004) (quoting Blume v. State, 112 Nev. 472, 475, 915 P.2d 282, 284 (1996) (quoting
Culverson v. State, 95 Nev. 95 Nev. 433, 435, 596 P.2d 220, 221-22 (1979).

Additionally, the Nevada Supreme Court has granted district courts “wide discretion”
in sentencing decisions, and these are not to be ’disturbcd “[s]o long as the record does not
demonstrate prejudice resulting from consideration of information or accusations founded on
facts supported only by impalpable or highly suspect evidence.” Allred, 120 Nev. at 410, 92
P.2d at 1253 (quoting Silks v. State, 92 Nev. 91, 94, 545 P.2d 1159, 1161 (1976)). A
sentencing judge is permitted broad discretion in imposing a sentence and absent an abuse of
discretion, the district court's determination will not be disturbed on appeal. Randell v. State,
109 Nev. 5, 846 P.2d 278 (1993) (citing Deveroux v. State, 96 Nev. 388, 610 P.2d 722 (1980)).
As long as the sentence is within the limits set by the legislature, a sentence will normally not
be considered cruel and unusual, Glegola v. State, 110 Nev. 344, 871 P.2d 950 (1994).

Here, NRS 207.010(1)(a) governs the sentencing of habitual criminals:

1. Unless the person is prosecuted pursuant to NRS 207.012 or 207.014, a
person convicted in this State of:

4
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(a) Any felony, who has prevmusiy been two times convicted, whether in this
State or elsewhere, of any crime which under the laws of the situs of the
crime or of this State would amount to a felony is a habitual criminal and
shall be ;:sumshe{i for a category B felony by 1mprtsenmcnt in the state prison
for a minimum term of not less than 5 years and a maximum term of not more

than 20 years.

In its Notice of Intent to Seek Punishment as a Habitual Criminal,’ the State alleged that
Petitioner had been previously convicted of two counts of Fraudulent Use/Possession of
Personal Identification Information, two counts of Credit Card Abuse, and ;ne count of
Attempt Possession of Credit or Debit Card Without Cardholder’s Consent. Notice (Nov. 21,
2016) at 2. Each of those counts is a felony in the State where the crime was committed.

Then, in an Amended Notice of Intent to Seek Punishment as a Habxtuéggnﬁngga;_:_{lzeﬁ i
State alleged that Petitioner had been convicted of Credit Card Abuse, a Texas felony, Attempt
Possession of Credit or Debit Card Wﬂhou; Cardholder’s Consent {Category E Felony), and
Burglary (Caiego?yl B i‘glany) At smiencmé, this Court found that the State carried its burden
of proving each. Accordingly, the State was free to argue for habitual treatment under NRS
207.010(1)(a).

Petitioner argues that the State breached the guilty plea agreement, but the agreement
itself contemplated that the State would be free to argue for habitual treatment if a magistrate
found probable cause that he committed another crime. Pet. 12; GPA at 1-2. Justice of the

Peace De La Garza found probable cause? that he committed another Burglary on January 29,

! Because the State filed its Notice, Petitioner’s claim that his sentence was illegal because he
was never given notice is belied by the record, Pet. 12. “Bare” and “naked” allegations are not
sufficient to warrant post-conviction relief, nor are those belied and repelled by the record.
Hargrove v. State, 100 Nev. 498, 502, 686 P.2d 222, 225 (1984). “A claim is ‘belied” when it
is contradicted or proven to be false by the record as it existed at the time the claim was made.”
Mann v. State, 118 Nev. 351, 354, 46 P.3d 1228, 1230 (2002).

2 Petitioner argues that this was based on impalpable and highly suspect evidence, but this
ignores the full reason why probable cause was ultimately found, as not only was Petitioner
identified with 80% certainty initially, but he also had a hotel key that did not belong to him
in his pocket when he was detained. See State’s Notice of Motion and Motion to Revoke

Bail (Jan. 31, 2019) at Exhibit 3; Tr. Preliminary Hearing, 19F01534X (Feb. 26, 2019) at 25,
31 (filed on Odyssey as case C-19-338412-1).

3
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2019. Accordingly, the State was free to argue for habitual treatment. That case, C-19-3384 123

1, is currem%y pending before this Court. Once probable cause was found, the State was free
to argue for habitual treatment under the plain terms of the GPA. Because Petitioner’s ultimate
sentence fell within the parameters of the small habitual statute, the Eighth Amendment was
not violated.

Finally, in Ground 4, Petitioner’s claim that his Presentence Investigation Report
contained errors is nothing more than a bare and naked allegation. Hargrove, 100 Nev. at 502,
686 P.2d at 225, Further, challenges to the Presentence Investigation Report are not cognizable
after sentencing. NRS 176,135(1) requires the Division of Parole and Probation to prepare a
Presentence Investigation Report for any defendant who pleads guilty of a felony. This Court

has previously addressed the importance of a factually accurate PSI at sentencing:

A PSI contains information about the defendant's prior criminal record, the
circumstances affecting the defendant's behavior and the offense, and the impact
of the offense on the victim. NRS 176.145(1). Because the sentencing court will
rely on a defendant's PSI, the PSI must not include information based on
“impalpable or highly suspect evidence.” Goodson v. State, 98 Nev. 493, 495~
96, 654 P.2d 1006, 1007 (1982).

Stockmeier v. Bd. of Parole Comm'rs, 127 Nev, 243, 248, 255 P.3d 209, 212-13 (2011).

If a PSI does have errors, a defendant can object. He cannot, however, object in

perpetuity. Instead, this Court has limited the time in which a defendant can object to factual
or methodological errors in a presentence investigation report. A defendant can only object to
errors “so long as he or she objects before sentencing.” Sasser v. State, 130 Nev. 387, 394, 324
P.3d 1221, 1226 (2014). Once sentencing has occurred, neither the “Division of Parole and
Probation nor the district court” have the “authority to amend ... [a] PSL.” Stockmeier, 127

Nev, at 245, 255 P.3d at 211 (2011).

Petitioner claims that an objection was raised about the alleged errors in his PSI, and
he enumerates those errors without any attempt to support his bare and naked claims. I”et. 14.
Accordingly, this claim lacks merit.
17

6
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In sum, each of Petitioner’s claims has been waived for purposes of the instant petition
under NRS 34.810 and is otherwise meritless. The petition should be denied.

[I. BY ENTERING A GUILTY PLEA AGREEMENT, PETITIONER
WAIVED ANY PRIOR CONSTITUTIONAL DEFECTS.

In this case, Petitioner entered a guilty plea. By doing this, he “waived all constitutional
claims based on events occurring prior to the entry of the pleas, except those involving the
voluntariness of the pleas themselves.” Warden, Nevada State Prison v. Lyons, 100 Nev. 430,
432, 683 P.2d 504, 505 (1984); Kirksey v. State, 112 Nev. 980, 1002, 923 P.2d 1102, 1116
(1996).

Petitioner raises two claims which occurred prior to the entry of his guilty plea in the
instant petition. First, he claims that the State violated the Double Jeopardy Clause by adding
a charge of Attempt Grand Larceny at district court after it had been dismissed in justice court.
leawaived both of those dlaims.

o For thf:sé “reasons, Petitioner waived Grounds 1 and 2 when he entered his guilty plea,

and they are barred by the plea in addition to NRS 34.810.

[I. THIS COURT SHOULD STRIKE PETITIONER’S ADDENDA.

After filing his first Petition for Writ of Habeas Corpus on April 15, 2019, Petitioner
filed two addenda to his petition without first requesting leave of this Court. Each should be
stricken,

NRS 34.750(3) allows appointed counsel to file a supplemental petition after
appointment. “No further pleadings may be filed except as ordered by the court.” Id. (5). The
Nevada Supreme Court has addressed when the district courts can allow a litigant to filea
supplemental petition, holding that leave can be granted only if the petitioner shows good
cause to explain the delay in raising a claim. Barnhart v. State, 122 Nev. 301, 303-04, 130P.3d
650, 652 (2006). Any finding of good cause must be made “explicitly on the record” and
enumerate “the additional issues which are to be considered.” Id. at 303, 130 P.3d at 652.

Barnhart affirmed a district court’s decision to deny leave to expand the issues because

¥

7
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“[cJounsel for petitioner provided no reason why that claim cow/d not have been pleased in the
supplemental petition. Id. at 304, 130 P.3d at 652 (emphasis added).

This Court should strike each of the addenda filed by Petitioner in proper person.
Petitioner never sought leave from this court to file supplements to his timely first petition.
Although counsel would be entitled to file a supplement by NRS 34.750(3), that entitlement
to file a supplement is explicitly a right of appointed counsel.

Furthermore, none of Petitioner’s pro-per addenda make any attempt to show good
cause for failing to raise the issue in the initial petition. Barnhart precludes Petitioner from
filing supplemental petitions in perpetuity without good cause for neglecting to include the
new claims in the initial petition, and the record is void of any explicit findings of this court
to allow for the rogue filings.

Because Petitioner was not entitled to supplement his initial petition and never sought

this Court’s leave, his two addenda should each be stricken.?

CONCLUSION
For these reasons, the instant petition should be denied.
DATED this 2 (6’""”’ day of June, 2019.

Respectfully submitted,

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565

BY

Chief Deputy District Attorney
Nevada Bar #012649

3To the extent that this Court decides to address the issues raised in the addenda, the State
reserves the right to respond to each on the merits.

8
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CERTIFICATE OF MAILING

I hereby certify that service of the above and foregoing was made thiséﬂa"ﬂday of
! [U’lﬂ,, 2019, by depositing a copy in the U.S. Mail, postage pre-paid, addressed to:

CWT/jp/cg/lL-2

JAMES HOWARD HAYES, BAC #1175077
HIGH DESERT STATE PRISON

P.0. BOX 650

INDIAN SPRINGS, NV, 89070

C. Garcia o
Secretary for the District Attorney's Office
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1 | FILED

! *1350%% NOVIS M

2{ pest0 fﬁcé‘%oirgggf spee” . | &%

3 Indian Springs, Mevada 89013 :

s

sl v 8 LI \ ___JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
6 ¥ an For THE county oF_(* [agls

74 ' : ‘

8

10 . Plaintiff, | |

11§ vs. | Case No.L-lle-31548
| Jans Ll {l’&!@ | Dept. No._{9

13 Defendant. - Docket

14

15 ,
16 : NOTICE OF APPFAL

17 NOTICE IS HEREBY GIVEN, That the Petitioner/Defendant,

ﬁ@l‘}[ﬁ?) __, in and through his proper person, hereby -

" 19 appeals to the Supreme Court of Nevada from the ORDER denying and/or

- 20} dismissing the
or] _Moho Zut Y Mebue & o ek of Copann \ohis

22 C-16-316716-1

23| ruled on the | o dayof (riz)bz& 20 e
.

24
15 Dated this Iﬁl day ofmm_ Ifi

26 cET Respecttuily Submitted,
27, RECEIVES ARD AL

3 NOV 19 2019 RECEVED

APPEALS
CLERKOF Sup e
verutyarezcourr_~DEC 11 209
CLERKOF THE COURT
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! CERTFICATE OF SERVICE BY MAILING

L Neile” hereby certif, pursuant to NRCP S(b), st on this W
ZO_B, I mailed a true and correct copy of the foregoing, * l\f&%{t

2

3] day of

| e »
51 by placing document in a sealed pre-postage paid envelope and deposited said eavelope in the

6 | United State Mail addressed to the following:
7 : .
8

9

10
11
12
13
14
15
16
17 | CC:FILE

18 | '
19] DATED: this 14 aayor m:o 19

20
q g
. ) L
pria Personam

—,

22 .
. Post Office Box 208,5.D.C.C,
23 Indian Springs, Nevada 89018
: IN FORMA PAUPERIS:
24
25
26
27

28
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AFFIRMATION
Pursuant to NRS 239B.030

The undersigned does hereby affirm that the preceding }\(lﬂl(‘é

R ool

(Title'of Document)

filed in District Court Case number

E/ Does not contain the social security number of any person,

-OR-

O  Contains the social security number of a person as required by:

A. A specific state or federal law, to wit:

(State specific law)
-or—

B. For the administration of a public program or for an application
for a federal or state grant.

I-¥-A

Signgture Date

e W s

Print Name

Fﬂ@[a paL
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’

Petitioner/In Propia Persona ' NOV 19 2019
Post Office Box 208, spce

Indian Springs, Nevada 89070-0208 - : ' &m

IN THE é;**\ JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE OQOUNTY OF ! I::Eki

Plaintiff. j
'vs.' _ o CASE No. { - ‘le Qg_l
DEPT.No. l% |
. ﬂl@ LIL(L“Q{‘) . .
DPefendant.

DESIGNATION OF RECORD ON APPEAL

C-16-316718-1
TOs _ DROA

Designation of Record ox Appeat

T

_ The above-named Plaintiff hereby designates the entire record of the
above-entitled case, to include all the papers, documents, pleadings, and
transcripts thereof, as and for the Record on Appeal.

DATED this day of ¢ 20
RESPECTFULLY -SUBMITTED BY:
#

Plaintiff/In Propria Persona

RECEIVED

APPEALS

DEC 11 2019 2
CLERK OF THE COURT
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Electronically Filed
12/04/2019

inen i SHoin

CLERK OF THE CQURT

DISTRICT COURT

CLARK COUNTY, NEVADA

N .
Sk % Nolede
Plaintiff(s),
Vs CASE _C'i{: 15 U6 l)
N e DEPT. NO. H
I l& : i&‘d&tﬁ
Defendant(s). NOTICE OF CHANGE OF ADDRESS
To:  Clerk of Court; and
To:  Opposing Counsel or Litigant
YOU, AND EACH OF YOU, WILL PLEASE TAKE NOTICE THAT:
[ Plaintiff or [ Defendant has a new mailing address.
. ¥ — { p W
New address: 5‘)&1,/?-0 ?JPL Abfj, M\C)ﬂ tji)m\g%ﬁ\ M\ eI
Telephone number: N(,{S_x
DATED this @ day of N2N. 20 1
B8 0N
Cdoen l abuyn * 11959
Narfe °
s
%

NCOA[1]/10/3/2012

A-19- 73315 - W/

™
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SDCC Law Library
Southern Desert Correctional Center
P.0.Box 208
Indian Springs, Nevada 89070 - ©20%

Date: Nov | 2L 2005

To: Clerk, E . Judicial Dlstn Court

9\[}, LB\,{‘\ A ’?IUJ
1A @S hqwﬂjﬁ
ENEE - 1A

From: L onza 1 ks ¢ 11959
Southern Desert Cortectional Ctr.
P.O. Box 208

Indian Springs, Nevada 89070 -©30%
Subject: REQUEST FOR RECORDS/COURT CASE DOCUMENTS

Case No. CV'N;;"&S? 15 - l

Dept.No. | i

The above named Inmate has requested the assistance of the SDCC Law
Library while he is incarcerated here. But in order to better assist him, we
are in need of the following Court Case Documents.

- FUDGMENT OF CONVICTION

2). CRIMINAL COURT MINUTES

e dluin

Inéate

Special Instructions: R 0§ LQ)[ *E(L Nz Q 2Ot Q@)&

QDS

Please send a correspondence direct/v to Inmate
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ASTA

IN THE EIGHTH JUDICIA

Electronically Filed
12/11/2019 12:57 PM
Steven D. Grierson

CLERS OF THE 002 5

L DISTRICT COURT OF THE

STATE OF NEVADA IN AND FOR
THE COUNTY OF CLARK

STATE OF NEVADA,
Plaintiff(s),
V8.

JAMES HOWARD HAYES
aka JAMES HOWARD HAYES, JR.,

Defendant(s),

Case No: C-16-315718-1

Dept No: XIX

CASE APPEAL STATEMENT

1. Appellant(s): James H. Hayes
2. Judge: William D. Kephart
3. Appellani(s): James H. Hayes
Counsel:
James H. Hayes #1175077
P.O. Box 208
Indian Springs, NV 89070
4. Respondent: The State of Nevada

Counsel:

Steven B. Wolfson, District Attorney
200 Lewis Ave.,

C-16-315718-1

1-

Case Number: C-16-315718-1
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Las Vegas, NV 89101
(702) 671-2700

5. Appellant(s)'s Attorney Licensed in Nevada: N/A
Permission Granted: N/A

Respondent(s)’s Attorney Licensed in Nevada: Yes
Permission Granted: N/A

6. Has Appellant Ever Been Represented by Appointed Counsel In District Court: Yes
7. Appellant Represented by Appointed Counsel On Appeal: N/A
8. Appellant Granted Leave to Proceed in Forma Pauperis: N/A
9. Date Commenced in District Court: June 14, 2016
10. Brief Description of the Nature of the Action: Criminal
Type of Judgment or Order Being Appealed: Misc. Order
11. Previous Appeal: Yes

Supreme Court Docket Number(s): 73436, 75173, 77151, 78590, 78622

12. Child Custody or Visitation: N/A
Dated This 11 day of December 2019.

Steven D. Grierson, Clerk of the Court

/s/ Amanda Hampton

Amanda Hampton, Deputy Clerk
200 Lewis Ave

PO Box 551601

Las Vegas, Nevada 89155-1601
(702) 671-0512

cc: James H. Hayes

C-16-315718-1 -2-
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January 6, 2020
NAME, .S“’d)': CFE \&G('@d‘@ 8:30 AM
Plaintiff(s),
CASE NO.
Clle- DS}
NAME, JANMES gk‘fﬁl&ﬁ Dok (9
Defendant(s). '
Mohens B Creeret o Tlhgal Sadlpye
COMES NOW, :}_&[ﬂﬁ_&_&@[ﬁ, in PRO PER and herein above respectfully
Moves this Honorable Court for a (g\ M l fglkm "b) { O (ﬂ ‘\E ﬂ l@ EI
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The above is made and based on the following Memorandum of Points and Authorities.
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CERTIFICATE OF SERVICE BY MAIL

Pursuant to NRCP Rule 5 (b), I hereby certify that I am the Pstitioner/Defendant named herein

and that on this ID day of m 20 \3 , I mailed a true and correct copy of this

roregoing Meirad ¥ Coxtizd S el to e otiowing:

Distaet Mhab

20 hepvs A\E
g Nearr, N 8U55
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AFFIRMATION
Pursuant to NRS 239b.030

The undersigned does hereby affirm that the preceding document, MOQ‘) NL\: i’b

(rece} o Dlisge] Sadnpe
(Title of Document)

Filed in case number:c,-\le%t‘i%l £~ .

ﬁ)ocument does not contain the social security number of any person
Or
o Document contains the social security number of a person as required by:

O A Specific state or federal law, to wit

Ot

0 For the administration of a public program
Or

a For an application for a federal or state grant
Or

0 Confidential Family Court Information Sheet
(NRS 125.130, NRS 125.230, and NRS 125b.055)

paTE: V&-\0-19

o

oy

i@ature)'

oo N MR8

(Print Name)

“(0 DA

(Attbrney for)
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12 df'i ~ Docket

13 ) : :

14 | NOTICE OF MOTION ~ january 6, 2020

. 8:30 AM

15| YOU WILL PLEASE TAKE NOTICE, that B o
16 ' .

17 II will come on for hearing before the above-entitled Court on the ____dayof 4,20
18 atthehourof __ o'clock .M. In Department __, of said Court.

19

20| CCFILE

21

22" DAmn:ﬂﬂsll)_dayof_me_, 2019,

23

24 BY! NAL TS
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25 /In Propria Personam
26

27

28
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Electronically Filed
12/30/2019 3:59 PM
Steven D. Grierson

CLERK OF THE COE&
OFPS W

STEVEN B. WOLFSON

Clark County District Attorney
Nevada Bar #001565

TALEEN PANDUKHT

Chief Deputy District Attorney
Nevada Bar #05734

200 Lewis Avenue

Las Vegas, Nevada 89155-2212
(702) 671-2500

Attorney for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,

Plaintiff,

Vs~ CASENO: (C-16-315718-1

Ff R
aka James Howard Hayes Jr., )
42706708 DEPT NO:; XIX

Defendant.

STATE’S OPPOSITION TO DEFENDANT’S
MOTION TO CORRECT AN ILLEGAL SENTENCE

DATE OF HEARING: JANUARY 6, 2020
TIME OF HEARING: 8:30 AM

COMES NOW, the State of Nevada, by STEVEN B. WOLFSON, Clark County
District Attorney, through TALEEN PANDUKHT, Chief Deputy District Attorﬁey, and
hereby submits the attached Points and Authorities in Opposition to Defendant’s Motion to
Correct an Illegal Sentence.

This Opposition is made and based upon all the papers and pleadings on file herein, the
attached points and authorities in support hereof, and oral argument at the time of hearing, if
deemed -nccessary by this Honorable Court.

1 '
i
i

WA20132013RIGT\20N 3F10723-OPPS{HAYES__JAMES)-004 DOCX

T

Case Number: C-16-315718-1
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POINTS AND AUTHORITIES
STATEMENT OF THE CASE

On July 23, 2013, James H. Hayes (hereinafter, “Defendant™) was charged by way of
Criminal Complaint with one count of BURGLARY (Category B Felony — NRS 205.060) and
one count of ATTEMPT GRAND LARCENY (Category D Felony/Gross Misdemeanor —
NRS 205.220.1, 205.222.2, 193.330). Following a Preliminary Hearing in Justice Court, Las
Vegas Township on June 14, 2016, the charge of BURGLARY was bound over to District
Court, and the charge of ATTEMPT GRAND LARCENY was dismissed.

On June 17, 2016, the State filed an Information with the District Court, charging
Defendant with one count of BURGLARY. On August 29, 2017, the State filed an Amended
Notice of Intent to Seek Punishment as a Habitual Criminal. On November 7, 2018, pursuant
to a Guilty Plea Agreement (“GPA”), Defendant entered a plea of Guilty pursuant to North
Carolina v. Alford, 400 U.S. 25 (1970) to one count of ATTEMPT GRAND LARCENY. The

terms of the GPA are as follows:

The State has agreed to make no recommendation at the time of sentencing. The
State has no opposition to probation with the only condition being thirty (30)
days in the Clark County Detention Center (CCDC), with thirty (30) days credit
for time served,

GPA at 1:22-24. The GPA further includes, in pertinent part, the following acknowledgement:

I understand and agree that, if...an independent magistrate, by affidavit review,
confirms probable cause against me for new criminal charges including reckless
driving or DUI, but excluding minor traffic violations, the State will have the
unqualified right to argue for any legal sentence and term of confinement
allowable for the crime(s) to which I am pleading guilty, including the use of
any prior convictions I may have to increase my sentence as a habitual criminal
to five (5) to twenty (20) years, Life without the possibility of parole, Life with
the possibility of parole after ten (10) years, or a definite twenty-five (25) year
term with the possibility of parole after ten (10) years.

"
"
1

WA2013\201 3R 07230 13F10723-0OPPS-(HAYES __JAMES)-004 DOCX
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GPA at 2:1-9. An Amended Information reflecting the new charge of ATTEMPT GRAND
LARCENY was filed in conjunction with the GPA. Defendant was adjudged Guilty pursuant
to Alford that same day, and the sentencing hearing was scheduled for March 6, 2019.

On January 31, 2019, the State filed a State’s Notice of Motion and Motion to Revoke
Bail, asserting that in Las Vegas Justice Court case number 19F(01534X, a Justice of the Peace
had found probable cause to charge Defendant with Burglary for acts committed on or around
January 26, 2019. The State’s Motion to Revoke Bail was granted afier a hearing on February
4,2019. _

On March 6, 2019, at the sentencing hearing, the State argued that it had regained the
right to argue pursuant to the terms of the GPA. The Court agreed, and the State argued that
Defendant should be punished under NRS 207.010 (the “Small Habitual Statute™). The Court
agreed, and Defendant was sentenced to sixty (60) to one hundred seventy-four (174) months
in the Nevada Department of Corrections (NDOC), consecutive to Defendant’s sentence in
another case (C315125), The Court also awarded Defendant ten (10) days credit for time
served. The Judgment of Conviction in this case was filed on March 12, 2019,

On March 28, 2019, Defendant filed a Notice of Appeal. Defendant’s Case Appeal
Statement was filed on August 9, 2019, Defendant’s Appeal of the instant case is still pending
before the Nevada Court of Appeals (Case Number 78590).

On September 9, 2019, Defendant filed a “Motion in the Nature of a Writ of Coram
Nobis.” On September 26, 2019, Defendant filed an “Affidavit of Granting Motion in the
Nature of a Writ of Coram Nobis.” The State filed its Opposition to Defendant’s Motion for a
Writ of Coram Nobis on October 1, 2019. The Court conducted a hearing on October 7, 2019,
at which it denied Defendant’s Motion. The Order reflecting the denial was filed on October
17,2019,

On November 19, 2019, Defendant filed a second Notice of Appeal, appealing the
denial of his Coram Nobis motion. His Case Appeal Statement was filed on December 11,

2019. That appeal is still pending before the Nevada Supreme Court (Case Number 80222).

WA2013201 310723\ 3IF 1 0723-0PPS{HAYES _ JAMES)-004.DOCX
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On December 16, 2019, Defendant filed the instant “Motion to Correct an Illegal

Sentence.”

ARGUMENT

L DEFENDANT’S PENDING APPEALS DIVEST THIS COURT OF
JURISDICTION

The Nevada Supreme Court has declared, “[jJurisdiction in an appeal is vested solely
in the supreme court until the remittitur issues to the district court.” Buffington v. State, 110
Nev. 124, 126, 868 P.2d 643, 644 (1994). While an appeal is pending, district courts do not
have jurisdiction over that case until remittitur has issued. Id. The Nevada Supreme Court “has
repeatedly held that the timely filing of a notice of appeal ‘divests the district court of
jurisdiction to act and vests jurisdiction in [the appellate] court.”” Foster v. Dingwall, 126 Nev.
49, 52, 228 P.3d 453, 454-55 (2010) (quoting Mack—Manley v. Manley, 122 Nev. 849, 855,
138 P.3d 523, 529 (2006)). Pursuant to NRS 177.155, the supreme court retains control and
supervision of a case “from the filing of the notice of appeal until the issuance of the certificate
of judgment.” Buffington, 110 Nev. at 126, 868 P.2d at 644.

Only a remittitur will return jurisdiction from an appellate court of competent
jurisdiction to the district court. See NRS 177.305 (“After the certificate of judgment has been
remitted, the appellate court...shall have no further jurisdiction of the appeal or of the
proceedings thereon, and all order which may be necessary to carry the judgment into effect
shall be made by the court to which the certificate is remitted.”). Until such remittitur is
received, a district court lacks jurisdiction over a particular case. Buffington, 110 Nev. at 126,
868 P.2d at 644.

However, the Nevada Supreme Court has recognized concurrent jurisdiction when a
defendant files a Petition for Writ of Habeas Corpus (Post Conviction). See, Varwig v, State,
104 Nev. 40, 42, 752 P.2d 760, 761 (1988); see also, Daniels v. State, 100 Nev. 579, 580, 688
P.2d 315, 316 (1984).

Here, the instant case is on appeal, pending before the Nevada Supreme Court.

Defendant timely filed a Notice of Appeal on March 28, 2019, thereby divesting this Court of

WA2013\:2013F\ 10723\ 3F 10723-QPPS(HAYES __JAMES}-004.DOCX
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jurisdiction to entertain the current motion. The Fast Track Briefing on the appeal was
completed on July 24, 2019, and no Opinion, Order, or Certificate of Judgment has been
entered as of the time of filing the instant Opposition. Therefore, the State respectfully submits
that this Court lacks the jurisdiction necessary to address Defendant’s Motion on its merits.

Defendant cites to NRS 176.555 for the proposition that this Court may entertain the
instant Motion despite the pending appeal. Motion at 3:3-4. However, the Nevada Supreme
Court has clarified that a motion to correct a facially illegal sentence is not a petition for a writ
of habeas corpus and is therefore excepted from the provisions of the habeas statutes. Edwards
v. State, 112 Nev. 704, 707, 918 P.2d 321, 323-24 (1996). Therefore, pursuant to Buffington
and Varwig, because the instant Motion is not a petition for habeas relief, it is not excepted
from the general rule that an appeal divests the district court of jurisdiction until remittitur
issues.

Because this Court lacks jurisdiction to address the substance of Defendant’s Motion,

this Court should deny the same,

II. THIS COURT LACKS JURISDICTION TO MODIFY DEFENDANT’S
SENTENCE

The Nevada Supreme Court has explained:

A district court judge’s pronouncement of judgment and sentence from the bench
is not a final judgment and does not, without more, oust the district court of
jurisdiction over the defendant. Only after a judgment of conviction is ‘signed
by the judge and entered by the clerk,” as provided by NRS 176.105, does it
become final and does the defendant begin to serve a sentence of imprisonment.

Miller v. Hayes, 95 Nev. 927, 604 P.2d 117 (1979); see also, NRS 176A.100.

Even should this Court consider Defendant’s Motion on the merits, a sentencing judge
retains the power to reconsider a sentence only in certain limited situations. Under the
provisions of NRS 176.555, the court may at any time correct an illegal sentence. In addition,
NRS 176.565 provides, “Clerical mistakes in judgments, orders or other parts of the record
and errors in the record arising from oversight or omissions may be corrected by the court at

any time and after such notice, if any, as the court orders.”

WA201312013R107230 3F10723-0PPS(BAYES__JAMES}004.DOCX

687




O e ) v B W N e

[\ [\ o A [\ (%] o] [\ [\ — — — — — — — — — —
o0 ~1 O Lh B W D= O e - N i B W b = O

Additionally, if substantial and material mistakes of fact were relied upon in rendering
judgment, a judge may reconsider a sentence. State v. District Court, 100 Nev. 90, 677 P.2d
1044 (1984); Warden v. Peters, 83 Nev. 298, 429 P.2d 549 (1967). When the sentencing court

“makes a mistake in rendering a judgment which works to the extreme detriment of the
defendant,” the district court has jurisdiction to vacate or modify the suspect sentence or
judgment. Id. at 95, 677 P.2d at 1047 (citing Warden v. Peters, 83 Nev. 298, 429 P.2d 549
(1967)). _

The United States Supreme Court has expressly held that where a defendant is

sentenced on the basis of materially untrue assumptions concerning his criminal record, “[the]
result, whether caused by carelessness or design, is inconsistent with due process of law.” Id.
at 96, 677 P.2d at 1048 (citing Townsend v. Burke, 334 U.S. 736, 741, 68 S.Ct. 1252, 1255,
92 L.Ed. 1690 (1948) (modification in original). A sentencing judge’s misapprehension of a
defendant’s criminal record may result in a violation of the defendant’s right to due process of
law. Id. However, not every mistake or error which occurs during sentencing gives rise to a
due process violation. The cases implicitly recognize this point: a due process violation arises
only when the errors result in “materially untrue” assumptions about a defendant’s record. Id.

(citing Townsend, 334 U.S. at 741, 68 S.Ct. at 1255).

Defendant does not allege that clerical mistakes or reliance on materially untrue
assumptions about Defendant’s criminal re::ord resulted in an illegal sentence. Rather,
Defendant argues that his conviction itself is invalid. See generally, Motion at 3-6. Therefore,
pursuant to State v, District Court, Defendant’s Motion does not raise claims that qualify the
Motion for the limited review prescribed by NRS 176.555 and 176.565.

Because Defendant fails to state claims that fall within the limited statutory scheme for
modification or correction of a sentence, the State respectfully submits that there is no statutory
basis for review and that this Court lacks jurisdiction to grant Defendant the relief he seeks.
IIL.  DISTRICT COURTS HAVE WIDE DISCRETION AT SENTENCING

The sentencing judge has wide discretion in imposing a sentence, and that

determination will not be overruled absent a showing of abuse of discretion. Houk v. State,

WA2013\2013R 0720\ IF10723-OPPS(HAYES__IAMES)-004 DOCX
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103 Nev. 659, 664, 747 P.2d 1376, 1379 (1987); see also, Silks v. State, 92 Nev. 91, 93-94,
545 P.2d 1159, 1161 (1976). Further, the Nevada Supreme Court has repeatedly declined to

interfere with sentencing when the sentence is legal and within the statutory limits. Cameron
v. State, 114 Nev. 1281, 1283, 968 P.2d 1169, 1171 (1998).

The Eighth Amendment to the United States Constitution, as well as Article 1 §6 of the
Nevada Constitution, prohibits the imposition of cruel and unusual punishment. The Nevada
Supreme Court has ruled that this prohibition “forbids [an] extreme sentence that [is] ‘grossly
disproportionate’ to the crime.” Allred v. State, 120 Nev. 410, 420, 92 P.3d 1246, 1253 (2004)
(citing Harmelin v. Michigan, 510 U.S. 957, 1001, 111 S.Ct. 2680 (1991)). A sentence within

the statutory limits is not “cruel and unusual punishment unless the statute fixing punishment
is unconstitutional or the sentence is so unreasonably disproportionate to the offense as to
shock the conscience.” See, e.g., Blume v. State, 112 Nev. 472, 475, 915 P.2d 282, 284 (1996)
(quoting Culverson v. State, 95 Nev. 433, 435, 596 P.2d 220, 221-22 (1979)). A punishment

is constitutionally impermissible only if it is so disproportionate to the crime for which it is
inflicted that it shocks the conscience and offends fundamental notions of human dignity.
Schmidt v. State, 94 Nev. 665, 668, 584 P.2d 695, 697 (1978).

In the instant case, Defendant was convicted of Burglary and Attempt Grand Larceny
pursuant to his knowing and voluntary entry of a guilty plea. Defendant violated the terms of
his GPA, at which time the State regained its right to argue for any statutory sentence,
including for habitual treatment. See, GPA at 2:1-9. The Court adjudged Defendant guilty as
a habitual criminal under NRS 207.010, Which allows for a term of imprisonment “in the state
prison for a minimum of not less than 5 years and a maximum term of not more than 20 years.”
The Court then sentenced Defendant to sixty (60) to one hundred seventy-four (174) months,
which falls clearly within the statutory limits.

Furthermore, Defendant does not argue that his sentence is “grossly disproportionate”
or that it “shocks the conscience.” Instead, Defendant bases his Motion entirely on the
argument that his conviction itself was invalid. See generally, Motion at 3-6.

1
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Because Defendant’s sentence falls within the statutory limits, and because Defendant
does not argue that his sentence is cruel and unusual, the State submits that the Court did not

abuse its discretion when sentencing Defendant.

CONCLUSION

For the foregoing reasons, the State respectfully requests that this Court deny Defendant

James H. Hayes’s “Motion to Correct an Illegal Sentence” in its entirety.

DATED this 53 0‘1’1’! day of December, 2019.

Respectfully submitted,

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565

| X /N ()

P JH T
Deputy D Attorpty
Nevada Ba H734
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SOUTHERN DESERT CORRECTIONAL CENTER
P.0. BOX 208

INDIAN SPRINGS, NV, 89070-0208
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IN THE SUPREME COURT OF THE STATE OF NEVADA

JAMES HOWARD HAYES, JR., Supreme Court No, 78590
Appellant, ’ District Court Case No, C315718
VS, ' ' ' : '

' THE STATE OF NEVADA, FILED

Respondent.

|  FEB25 200
CLERK’S CERTIFICATE

STATE OF NEVADA, ss.

|, Elizabeth A. Brown, the duly appointed and qualified Clerk of the Supreme Court of
the State of Nevada, do hereby certify that the following is a full, true and correct copy
of the Judgment in this matter.

JUDGMENT

The court! belng fully adwsed in the premises and the law, it is now ordered, adjudged
and decreed, as follows:

“ORDER thejudgmen_t of convict_idn-AFFlRMED.""- P w;,- e
Judgment as quoted above, entered this 14 day of January, 2020

IN WITNESS WHEREOF, i have subscnbed
my name and affixed the seal of the Supreme
Court at my Office in Carson City, Nevada this
February 10, 2020.

Elizabeth A. Brown, Su-preme Court Clerk

By: Danielle Friend

Administrative Assistant T e T |
. i‘ —16 316718 -1

Nv Suprama Court Clarks CertificateiJudgn:

"I?Hllllll DA N___J
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IOURT OF APPEALS

MO s

IN THE COURT OF APPEALS OF THE STATE OF NEVADA

JAMES HOWARD HAYES, JR., ; No, 78590-COA
Appellant,

THE STATE OF NEVADA, FiL =D
Respondent. -

ORDER OF AFFIRMANCE

James Howard Hayes, Jr., ‘appe.ai,s from a judgment of |
conviction entered pursuant to an Alford! plea-of attempted grand larceny.
Eighth Judicial District Court, Clark County; William D. Kephart, Judge.

Hayes argues his sentence is cruel and unusual because his
sentence is disproportionate to his crime. Regardless of its severity, “[a]
senténce within the statutory limits is not ‘eruel-and unusnal punishment
unless the statute fixing punishment is uncenstitutional or the sentence is
so unreasonably disproportionate to the offense as to shock the conscience.”
Blume v. State, 112 Nev. 472, 475, 915 P.2d 282, 284 (1996) (quoting
Culverson v. State, 95 Nev. 438, 435, 596 P.2d 220, 221-22 (1979)); see also |
Harmelin v. Michigan, 501 U.S. 957, 1000-01 (1991) (plurality opinion) |
(explaining the Eighth Amendment does not require strict proportionality |
between crime and sentence; it forbids only an extreme sentence that is
grossly disproportionate to the crime).

Hayes’ sentence of 60 to 174 months in prison is within the |
parameters provided by the relevant statute, see NRS 207'.010(1’)(&), and

INorth Carolina v. Alford, 400.U.8, 25 (1970).

~20-01 %03
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Hayes does not allege that statute is unconstitutional. We conclude the
sentence imposed is not grossly disproportionate to the crime and Hayes’
history of recidivism. See Ewing v. California, 538 U.S: 11, 29 (2003) |
(plurality opinion) (“In weighing the gravity of [the defendant's] offense, we
must place on the scales not only his current felony, but aleo his long history
of felony recidivism.”), Therefore, Hayes' sentence does not constitute cruel
and unusual punishment. Accordingly, we
ORDER the judgment of conviction AFFIRMED.
Cd.
J ‘
J.
¢cc:  Hon. William D. Kephart, District Judge.
Sanft Law, P.C. '
Attorney General/Carson City
Clark County District Attorney
EKighth District Court Clerk
nm\'ros APPEALS i
Mevica 2
n 1T«

713




CERTIFIED COPY
This document is a full, true and cor rect copy of
the origing onileand o record in my offiser
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IN THE SUPREME COURT OF THE 4STATE OF NEVADA

. JAMES HOWARD HAYES, JR., - Supreme Court No. 78590
Appellant, . District Court Case No. C315718
VS, '

THE STATE OF NEVADA,
Respondent.
REMITTITUR

TO: Steven D. Grierson, Eighth District Court Clerk
Pursuant to the rules of this court, enclosed are the followingﬁ

Certified copy of Judgment and Opinion/Order.
Receipt for Remittitur.

DATE: February 10, 2020
Elizabeth A. Brown, ‘Clerk'of Court

By: Danielle Friend
Administrative Assistant

cc (without enclosures):
Hon. William D. Kephart, District Judge
Sanft Law, P.C.
Clark County District Attorney

RECEIPT FOR REMITTITUR

Received of Elizabeth A. Brown, Clerk of the Supreme Court of the State of Nevada, the
- REMITTITUR issued in the above-entitled cause, on FEB 25 2020

HEATHER UNGERMANN
Deputy District Court Clerk

RECEIVED
APPEALS

FEB 25 2020

CLERK OF THE COURT 1 | 20-05468
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FILED
: & i - MAR30 2020
" In Propria P Ilecp?¢ bbb
Post Office goxrg’ggas Brsgnca?m ' . ' ;
[ndian Springs, Mevada 89018 ‘

IN THE ES ' JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF ( 'iﬁﬂh
| .

Stake of Nvade
. Plaintiff,

' Case NoLHly-31518 ]

Soves . s  ome i

Defendant. - Docket

- NOTICE OF APPEAL
NOTICE IS HEREBY GIVEN, That the Petitioner/Defendant,
, im and through his proper person, hereby

1 appeals to the Supreme Court of Nevada from the ORDER denying and/or

dismissing the
D ([ - HELCE

G 16-316718-1

-ruled on the |E§ da}}'of Mapfh 202D mmumd(m.m

Dated this g}g__day OflﬁHﬂfc}\ 20 2D M“Mmlll_“llﬂ__

-_i Respectfulli Submitted,

Receven - -

MAR 30 20728 |

Frizaren
CLERK 7 ,*’ 1,

rtl‘_‘.

CLERK NETHE AALIRT
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"
]

i,i;@‘lFﬁ m N 19509
.“Petltioher/In Propia Persona

Post Office Box 208, sbce
Indian Springs, Nevada 89070-0208 -

IN THE Ei*h JUDICIAL DISTRICT COURT OP THE STATE OF NEVADA
IN AND FOR THE COUNTY OF (lbﬂPJ(

Mopﬂamdaj

vs. o CASE Nc.]f*“yﬂ]ﬁ?[S{

DEPT.No. ]

_Defendagt.

DESIGNATION OF RECORD CN APPEAL

The above-named Plaintiff hereby designates the entire record of the
above-entitled case, to include all the papers, documents, pleadings, and
transcripts thereof, as and for the Record on Appeal.

DATED this day of ;s 20 .

RESPECTFULLY -SUBMITTED BY:

+
Plaintiff/In Propria Persona
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2

3

4

L]

6 ] United State Mail addressed to the following:
7 : :

8

9

CERTFICATE OF SERVICE BY MAILING

IJ@T\@ A i‘kﬂﬁ@ , hereby certify, pursuant to NRCP 5(b), that on ﬂn; gig_

day of I L‘é!{‘!) ,Zo.aglmaﬂedan'ueand correct copy of the foregoing, “

iz

»”

by placing document in a sealed pre-postage paid envelope and deposited said envelope in the

|

Propnia Personam
Post Office Box 208S.DC.C

IN FORMA PAUPERIS:
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AFFIRMATION
Pursuant to NRS 239B.030

The undersigned does hereby affirm that the preceding M
: [ ) (Title of Document)

filed in Di;trict Court Case number (' = n_o" Biﬁmﬂ ‘ll

E/ Does not contain the social security number of any person.

-OR~

0  Contains the social secttrity number of a person as required by:

A. A specific state or federal law, to wit:

(State specific law)
-or-

B. For the administration of a public program or for an application
for a federal or state grant.

3-26-20

ignAture Date
| Ale
Print Name
Tutle; k -
-4~
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