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MELANIE D. MORGAN, ESQ.
Nevada Bar No. 8215
VATANA LAY
Nevada Bar No. 12993
AKERMAN LLP
1160 Town Center Drive, Suite 330
Las Vegas, NV 89144
Telephone: (702) 634-5000
Facsimile: (702) 380-8572
Email: melanie.morgan@akerman.com

vatana.lay@akerman.com

Attorneys for Plaintiff US Bank National
Association, as Trustee for the Specialty
Underwriting and Residential Finance Trust
Mortgage Loan Asset-Backed Certificates
Series 2006-BC4

UNITED STATES DISTRICT COURT

DISTRICT OF NEVADA

US BANK NATIONAL ASSOCIATION, AS
TRUSTEE FOR THE SPECIALTY
UNDERWRITING AND RESIDENTIAL
FINANCE TRUST MORTGAGE LOAN
ASSET-BACKED CERTIFICATES SERIES
2006-BC4,

Plaintiff,

vs.

WOODLAND VILLAGE; WESTLAND REAL
ESTATE DEVELOPMENT AND
INVESTMENTS; THUNDER PROPERTIES
INC.; AND PHIL FRINK & ASSOCIATES,
INC.,

Defendants.

Case No.: 3:16-cv-00501

COMPLAINT

Plaintiff US Bank National Association, as Trustee for the Specialty Underwriting and

Residential Finance Trust Mortgage Loan Asset-Backed Certificates Series 2006-BC4 (U.S. Bank)

complains as follows:
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PARTIES AND JURISDICTION

1. This Court has subject matter jurisdiction pursuant to 28 U.S.C. § 1332. U.S. Bank is

a citizen of Ohio and none of the defendants is a citizen of Ohio. The amount in controvery exceeds

$75,000.

2. U.S. Bank is a national banking association. Its headquarters and primary office are

in Cincinnati, Ohio. U.S. Bank is a citizen of Ohio for purposes of diversity jurisdiction. Wachovia

Bank v. Schmidt, 546 U.S. 303, 307 (2006). The diversity of citizenship requirement is met. See

Carolina Casualty Ins. Co. v. Team Equipment, Inc., 741 F.3d 1082 (9th Cir. 2014). Defendants

Woodland Village; Westland Real Estate Development and Investments (Westland); Thunder

Properties Inc. (Thunder); and Phil Frink & Associates, Inc. (Frink) are on information and belief

not citizens of Ohio. The amount in controversy requirement is met. U.S. Bank seeks a declaration

that its deed of trust, which secures a loan with a principal balance of $212,672.00, was not

extinguished by a homeowners' association non-judicial foreclosure sale that is the basis for

Woodland Village's claim to title to the real property sub judice.

3. Defendant Woodland Village is, on information and belief, a Nevada non-profit

corporation with its principal place of business in Nevada. U.S. Bank is informed and believes and

therefore alleges Woodland Village is the purported beneficiary under an alleged homeowners'

association lien recorded February 17, 2010. U.S. Bank is informed and believes and therefore

alleges HOA foreclosed on the lien on February 10, 2011.

4. Westland is, on information and belief, an unincorporated partnership. U.S. Bank is

informed and believes and therefore alleges Westland is a citizen of Nevada for diversity purposes,

because its members are citizens of Nevada. U.S. Bank is informed and believes and therefore

alleges Westland is the purported transferee under a quitclaim deed from Woodland Village,

recorded on April 30, 2013.

5. Thunder is, on information and belief, a Nevada for-profit corporation with its

principal place of business in Nevada. U.S. Bank is informed and believes and therefore alleges

Thunder is the purported transferee under a quitclaim deed from Westland, recorded on August 26,

2013.
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6. Defendant Frink is, on information and belief, a now-revoked Nevada closed

corporation with its principal place of business in Nevada. U.S. Bank is informed and believes and

therefore alleges Frink conducted the foreclosure at issue in this case on behalf of Woodland Village.

7. This Court has subject matter jurisdiction pursuant to U.S.C. § 1332 for reasons stated

above.

8. Venue is proper in this Court under 28 U.S.C. § 1391. The property that is the

subject of this action is located at 17655 Little Peak Court, Cold Springs, Nevada 89508 (the

property). Venue is proper in this Court under 28 U.S.C. § 1391(1) and (2) because this action

seeks to determine an interest in property located within Washoe County, Nevada and because this

lawsuit arises out of a foreclosure of real property located within Nevada.

9. The pre-litigation dispute resolution process set forth in NRS 38.300 et seq. is not

applicable to this action and cannot restrict the jurisdiction of this court. To the extent any

requirement of the statute is applicable to any portion of the claims asserted herein, that requirement

has been constructively exhausted and further resort to administrative remedies would be futile

because U.S. Bank submitted a demand for mediation to Nevada Real Estate Division (NRED) on or

about September 24, 2015, but NRED has failed to schedule the mediation in the time period

required by NRS 38.330(1).

GENERAL ALLEGATIONS

10. Under Nevada state law, homeowners' associations have the right to charge property

owners residing within the community assessments to cover the homeowners' associations' expenses

for maintaining or improving the community, among other things.

11. When these assessments go unpaid, the association may impose a lien and then

foreclose on a lien if the assessments remain unpaid.

12. NRS Chapter 116 generally provides a non-judicial foreclosure scheme for a

homeowners’ association to conduct a non-judicial foreclosure where the unit owner fails to pay its

monthly assessments.

13. NRS 116.3116 makes a homeowners' association lien for assessments junior to a first

deed of trust beneficiary's secured interest in the property, with one limited exception: a
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homeowners' association lien is senior to a first deed of trust beneficiary's secured interest "to the

extent of any charges incurred by the association on a unit pursuant to NRS 116.310312 and to the

extent of the assessments for common expenses based on the periodic budget adopted by the

association pursuant to NRS 116.3115 which would have become due in the absence of acceleration

during the 9 months immediately preceding institution of an action to enforce the lien[.]"

NRS 116.3116(2)(c).

The Deed of Trust and Assignment

14. On or about May 26, 2006, Bryan Rodriguez & Michelle Rodriguez (the

Rodriguezes) purchased the property by way of a loan in the amount of $212,672.00 evidenced by a

note and secured by a deed of trust (the senior deed of trust) recorded May 30, 2006. A true and

correct copy of the senior deed of trust is recorded with the Washoe County Recorder as Instrument

No. 3784252.

15. The senior deed of trust was assigned to U.S. Bank via a series of assignments of the

deed of trust. A true and correct copy of the assignment from Integrity 1st Financial, LLC to

National City Bank of Indiana is recorded with the Washoe County Recorder as Instrument

No. 3691858. A true and correct copy of the assignment from National City Bank f/k/a National

City Bank of Indiana to U.S. Bank is recorded with the Washoe County Recorder as Instrument

No. 3850376.

The HOA Lien and Foreclosure

16. On February 17, 2010, Woodland Village, through its agent, Gayle A. Kern, Ltd.

recorded a notice of delinquent assessment and claim of lien. Per the notice, the amount due to

Woodland Village was $1,963.00, but does not specify it includes dues, interest, fees and collection

costs in addition to investments. A true and correct copy of the notice of lien is recorded with the

Washoe County Recorder as Instrument No. 3850376.

17. On April 26, 2010, Woodland Village, through its agent Frink, recorded a notice of

default and election to sell to satisfy the delinquent assessment lien. The notice states the amount

due to Woodland Village was $2,649.94, which includes "late charges, advances, attorney fees and

costs of the agent of [Woodland Village]." A true and correct copy of the notice of default is

AA4
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recorded with the Washoe County Recorder as Instrument No. 3874667. The notice of default also

does not specify the super-priority amount claimed by Woodland Village and fails to describe the

"deficiency in payment" required by NRS 116.31162(1)(b)(1).

18. On December 20, 2010, Woodland Village, through its agent Frink, recorded a notice

of homeowners association sale. The sale was scheduled for February 10, 2011. The notice states

the amount due to Woodland Village was $3,011.99, which includes late charges interest, any

subsequent assessments, fees, charges and expenses, advances and costs of the [HOA] . . . ." A true

and correct copy of the notice of sale is recorded with the Washoe County Recorder as Instrument

No. 3955558. The notice of sale does not identify the super-priority amount claimed by Woodland

Village and fails to describe the amount necessary to satisfy the lien required by

NRS 116.311635(3)(a).

19. In none of the recorded documents nor in any notice did Woodland Village and/or its

agents provide notice of the purported super-priority lien amount, where to pay the amount, how to

pay the amount, or the consequences for failure to do so.

20. In none of the recorded documents did Woodland Village and/or its agent identify the

amount of the alleged lien that was for late fees, interest, fines/violations or collection fees/costs.

21. In none of the recorded documents nor in any notice did Woodland Village and/or its

agents specify whether it was foreclosing on the super-priority portion of its lien, if any, or on the

sub-priority portion of its lien.

22. In none of the recorded documents nor in any notice did Woodland Village and/or its

agents specify the senior deed of trust would be extinguished by Woodland Village's foreclosure.

23. In none of the recorded documents nor in any notice did Woodland Village and/or its

agents identify any way by which the beneficiary under the senior deed of trust could satisfy the

super-priority portion of Woodland Village's claimed lien.

24. On information and belief, had U.S. Bank or anyone else attempted to tender the

amounts due under Woodland Village's claimed lien, Woodland Village and/or its agents would

have rejected the attempted tender.
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25. Woodland Village foreclosed on the property on or about February 10, 2011. A deed

in foreclosure of assessment lien in favor of Woodland Village was recorded on February 10, 2011.

A true and correct copy of the foreclosure deed is recorded with the Washoe County Recorder as

Instrument No. 3972694.

26. Frink wrote in the foreclosure deed that the sale price at the February 10, 2011

foreclosure sale was $5,562.25. Woodland Village's sale of the property to itself for less than three

percent of the value of the unpaid principal balance on the senior deed of trust, and, on information

and belief, for a similarly diminutive percentage of the property's fair market value, is commercially

unreasonable and not in good faith as required by NRS 116.1113.

27. On or about April 30, 3013, Woodland Village transferred its interest in the property

to Westland via quitclaim deed. A true and correct copy of the quitclaim deed is recorded with the

Washoe County Recorder as Instrument Number 4231819.

28. On or about August 26, 2013, Westland transferred its interest in the property to

Thunder via quitclaim deed. Upon information and belief, Thunder claims to own the property free

and clear of U.S. Bank's senior deed of trust. A true and correct copy of the quitclaim deed is

recorded with the Washoe County Recorder as Instrument Number 4273151.

FIRST CAUSE OF ACTION

(Quiet Title/Declaratory Judgment Against All Defendants)

29. U.S. Bank repeats and re-alleges the preceding paragraphs as though fully set forth

herein and incorporates the same by reference.

30. Pursuant to 28 U.S.C. § 2201 and NRS 30.040 et seq., this Court is empowered to

declare the rights of parties and other legal relations of parties regarding the property.

31. An actual controversy has arisen between U.S. Bank and defendants regarding the

property. The senior deed of trust is a first secured interest on the property. As a result of the

February 10, 2011, HOA foreclosure sale, Thunder claims an interest in the property, and on

information and belief, asserts Thunder owns the property free and clear of the senior deed of trust.

32. U.S. Bank's interest in the senior deed of trust encumbering the property constitutes

an interest in real property.
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33. U.S. Bank is entitled to a declaration that Woodland Village's foreclosure did not

extinguish the senior deed of trust, or, alternatively, Woodland Village's foreclosure is void.

NRS Chapter 116 Violates U.S. Bank’s Right to Procedural Due Process

34. U.S. Bank asserts that Chapter 116 of the Nevada Revised Statutes' scheme of HOA

super priority non-judicial foreclosure violates U.S. Bank's procedural due process rights under the

state and federal constitutions.

35. The Fourteenth Amendment of the United States Constitution and Article 1, Sec. 8, of

the Nevada Constitution protect U.S. Bank from being deprived of its deed of trust in violation of

procedural due process guarantees of notice and an opportunity to be heard.

36. U.S. Bank asserts that there is no way to apply Nevada's scheme of non-judicial HOA

super priority foreclosure that complies with Nevada and the United States' respective guarantees of

procedural due process.

37. The Nevada Constitution does not expressly set forth a state action

requirement. Even if it did, and consistent with the state action requirements of the Federal

Constitution, the state of Nevada has become sufficiently intertwined with HOA foreclosure such

that state and federal procedural due process protections for U.S. Bank's deed of trust apply, to wit:

a) The super-priority lien did not exist at common law, but rather is imposed by

statute.

b) In order to conserve governmental resources and fund the quasi-governmental

HOA, Nevada's legislature made super priority mandatory, expanded the super-priority

duration from six to nine months, and declared it could not contractually subordinate its lien

by provisions within a HOA's covenants, conditions, and restrictions..

c) The super-priority lien has no nexus whatsoever to a private agreement

between the Woodland Village and U.S. Bank, but, again, is imposed by legislative

enactment.

d) Nevada and Washoe County mandated the creation of Woodland Village as a

quasi-governmental entity to perform governmental functions including maintaining the

common open spaces and private streets within the Woodland Village community.
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38. Since the state of Nevada is responsible for the creation of the super-priority lien and

has made it mandatory, then the state of Nevada's HOA superpriority foreclosure scheme is the

result of state action subject to procedural due process safeguards.

39. On its face, Nevada's scheme of non-judicial HOA super priority foreclosure lacks

any pre-deprivation notice requirements or post deprivation redemption options that are necessary

components of due process:

a) NRS 116.31162 and NRS 116.311635 do not require that an HOA provide

U.S. Bank with written notice of the sum that constitutes the super-priority portion of the

assessment lien.

b) Chapter 116 of NRS seeks to insulate its scheme of super-priority non-judicial

foreclosure by failing to provide any post-sale right of equity or redemption..

c) Chapter 116 of NRS fails to provide U.S. Bank with a statutorily enforceable

mechanism to compel an HOA to inform U.S. Bank of the sum of the HOA super priority

amount.

40. U.S. Bank requests that this Court void the HOA foreclosure sale or declare that

Woodland Village's title and subsequently Thunder's title was acquired subject to the senior deed of

trust because NRS 116's scheme of HOA super-priority foreclosure violates the procedural process

clauses of the Fourteenth Amendment of the United States Constitution and Article 1, Sec. 8, of the

Nevada Constitution.

Additional Reasons the HOA Foreclosure Sale Did Not Extinguish the Senior Deed of Trust

41. The HOA sale is void or did not extinguish the senior deed of trust for additional

reasons stated below.

42. The foreclosure sale did not extinguish the senior deed of trust because the recorded

notices, even if they were in fact provided, failed to describe the lien in sufficient detail as required

by Nevada law, including, without limitation: whether the deficiency included a "super-priority"

component, the amount of the super-priority component, how the super-priority component was

calculated, when payment on the super-priority component was required, where payment was to be

made or the consequences for failure to pay the super-priority component. Alternatively, the
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foreclosure sale is void.

43. The foreclosure sale did not extinguish the senior deed of trust because, on

information and belief, Woodland Village and/or its agents would have rejected any tender of the

amounts entitled to super-priority and U.S. Bank or its predecessors in interest were not required to

make a futile attempt to tender. Alternatively, the foreclosure sale is void.

44. The foreclosure sale did not extinguish the senior deed of trust because the sale was

commercially unreasonable or otherwise failed to comply with the good faith requirement of

NRS 116.1113 in several respects, including, without limitation, the lack of sufficient notice, the sale

of the property for a fraction of the loan balance or actual market value of the property, a foreclosure

that was not calculated to promote an equitable sales prices for the property or to attract proper

perspective purchasers, and a foreclosure sale that was designed and/or intended to result in

maximum profit for Woodland Village and its agents at the sale without regard to the rights and

interest of those who have an interest in the loan and made the purchase of the property possible in

the first place. Alternatively, the foreclosure sale is void.

45. The foreclosure sale did not extinguish the senior deed of trust because otherwise the

sale would violate U.S. Bank's rights to due process, as a result of Woodland Village's failure to

provide sufficient notice of the super-priority component of Woodland Village's lien, the manner and

method to satisfy it, and the consequences for failing to do so. Alternatively, the foreclosure sale is

void.

46. The foreclosure sale did not extinguish the senior deed of trust because otherwise the

sale would violate U.S. Bank's rights to due process, as a result of Woodland Village's improper

calculation of the super-priority component and its inclusion of charges that are not part of the super-

priority lien under Nevada law. Alternatively, the foreclosure sale is void.

47. The foreclosure sale did not extinguish the senior deed of trust because Woodland

Village's unequivocal representation in its CC&Rs that the rights of the beneficiary under the senior

deed of trust would not be jeopardized by any violation of the obligations imposed by the CC&Rs

caused the sales price to be commercially unreasonable.

48. The foreclosure sale did not extinguish the senior deed of trust because Woodland
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Village, Westland, and Thunder do not qualify as bona fide purchasers for value, because they were

aware of, or should have been aware of, the existence of the senior deed of trust and the commercial

unreasonableness of the HOA sale. Alternatively, the foreclosure sale is void.

49. U.S. Bank is entitled to a declaration, pursuant to 28 U.S.C. § 2201, NRS 30,040, and

NRS 40.010, that the HOA sale did not extinguish the senior deed of trust.

50. U.S. Bank was required to retain an attorney to prosecute this action, and is therefore

entitled to collect its reasonable attorneys' fees and costs.

SECOND CAUSE OF ACTION

(Breach of NRS 116.1113 Against Woodland Village and Frink)

51. U.S. Bank repeats and re-alleges the preceding paragraphs as though fully set forth

herein and incorporates the same by reference.

52. NRS 116.1113 and common law provide that every contract or duty governed by this

chapter imposes an obligation of good faith in its performance or enforcement.

53. Woodland Village's recorded CC&Rs contain a security interest provision which

provides "a breach by an Owner of any of the provisions of this Declaration, shall not defeat or

render invalid the lien of any Deed of Trust made in good faith and for value," thereby making

U.S. Bank a direct beneficiary of the protections afforded under the CC&Rs, along with all

accompanying duties under NRS 116 et seq. and common law.

54. NRS Chapter 116 requires Woodland Village to comply with the obligations of the

CC&Rs, including the security interest clause.

55. After making the representation in the CC&Rs that no breach of any obligation

imposed by the CC&Rs would jeopardize the rights of the beneficiary of the senior deed of trust,

Woodland Village and Frink are charged with a duty to inform lenders like U.S. Bank and its loan

servicer that Woodland Village's representation regarding the unequivocal protection of security

interests in the CC&Rs was false, to notify U.S. Bank and its loan servicer that the senior deed of

trust was at risk, and to give U.S. Bank reasonable opportunity to protect its interests in the

property.

56. After making the representation in the CC&Rs that no breach of any obligation

imposed by the CC&Rs would jeopardize the rights of the beneficiary of the senior deed of trust,

Woodland Village and Frink are charged with the duty to either not foreclose or to specifically

foreclose on only the sub-priority portion of the Woodland Village's lien.
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57. As a senior lienholder, Woodland Village also owes all junior lienholders a duty of

good faith to treat it fairly with regard to decisions regarding the disposal of the collateral securing

the respective liens.

58. Woodland Village and Frink breached their duty of good faith by not identifying the

super-priority amount of the lien for U.S. Bank, by not notifying U.S. Bank that its representation

regarding the protection of security interests was false, by not notifying U.S. Bank its security

interest was at risk, by not providing any reasonable opportunity for U.S. Bank to protect its interest,

by purporting to foreclose on the super-priority portion of its lien, and by unfairly disposing of the

collateral in a commercially unreasonable fashion.

59. If it is determined Woodland Village's sale extinguished the senior deed of trust

notwithstanding the deficiencies, violations, and improper actions described herein, Woodland

Village's and its agent Frink's breach of its obligation of good faith will cause U.S. Bank to suffer

general and special damages in the amount equal to the fair market value of the property or the

unpaid principal balance of the loan at issue, plus interest, at the time of the HOA sale, whichever is

greater.

60. U.S. Bank was required to retain an attorney to prosecute this action, and is therefore

entitled to collect its reasonable attorneys' fees and costs.

THIRD CAUSE OF ACTION

(Wrongful Foreclosure Against Woodland Village and Frink)

61. U.S. Bank repeats and re-alleges the preceding paragraphs as though fully set forth

herein and incorporates the same by reference.

62. To the extent defendants contend or the Court concludes Woodland Village's

foreclosure sale extinguished the senior deed of trust, the foreclosure was wrongful.

63. Because Woodland Village and its agent Frink failed to give adequate notice and an

opportunity to cure the deficiency, the foreclosure was wrongful to the extent any defendant

contends it extinguished the senior deed of trust.

64. Because Woodland Village and its agent Frink sold the property for a grossly

inadequate amount, compared to the value of the property and amount of outstanding liens
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defendants contend were extinguished by the foreclosure sale, the foreclosure was wrongful to the

extent any defendant contends it extinguished the senior deed of trust.

65. Because Woodland Village and its agent Frink violated the good faith requirements of

NRS 116.1113, the foreclosure was wrongful to the extent any defendant contends it extinguished

the senior deed of trust.

66. Because Woodland Village and its agent Frink violated the promise in the CC&Rs

that they would not jeopardize the interests of the beneficiary under the senior deed of trust, the

foreclosure was wrongful to the extent any defendant contends it extinguished the senior deed of

trust.

67. If it is determined Woodland Village's foreclosure sale extinguished the senior deed

of trust notwithstanding the deficiencies, violations, and improper actions described herein,

Woodland Village's and its agent Frink's actions will cause U.S. Bank to suffer general and special

damages in the amount equal to the fair market value of the property or the unpaid principal balance

of the loan at issue, plus interest, at the time of the sale, whichever is greater.

68. U.S. Bank was required to retain an attorney to prosecute this action, and is therefore

entitled to collect its reasonable attorneys' fees and costs.

FOURTH CAUSE OF ACTION

(Injunctive Relief Against Thunder)

69. U.S. Bank repeats and re-alleges the preceding paragraphs as though fully set forth

herein and incorporates the same by reference.

70. U.S. Bank disputes Thunder's claim it owns the property free and clear of the senior

deed of trust.

71. Any sale or transfer of the property by Thunder, prior to a judicial determination

concerning the respective rights and interests of the parties to this case, may be rendered invalid if

the senior deed of trust still encumbers the property in first position and was not extinguished by the

HOA sale.
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72. U.S. Bank has a substantial likelihood of success on the merits of the complaint, and

damages would not adequately compensate for the irreparable harm of the loss of title to a bona fide

purchaser or loss of the first position priority status secured by the property.

73. U.S. Bank has no adequate remedy at law due to the uniqueness of the property

involved in this case and the risk of the loss of the senior security interest.

74. U.S. Bank is entitled to a preliminary injunction prohibiting Thunder, or its

successors, assigns, or agents, from conducting any sale, transfer, or encumbrance of the property

that is claimed to be superior to the senior deed of trust or not subject to the senior deed of trust.

75. U.S. Bank is entitled to a preliminary injunction requiring Thunder to pay all taxes,

insurance and homeowners' association dues during the pendency of this action.

PRAYER FOR RELIEF

U.S. Bank requests the Court grant the following relief:

1. An order declaring that Woodland Village purchased the property and Westland and

Thunder acquired the property subject to U.S. Bank's senior deed of trust;

2. In the alternative, an order that the HOA foreclosure sale, and any resulting

foreclosure deed, was void ab initio;

3. In the alternative, an order requiring Woodland Village and Frink to pay U.S. Bank

all amounts by which it was damaged as a result of Woodland Village's and Frink's wrongful

foreclosure and/or violation of the good faith provisions of NRS 116.1113;

4. A preliminary injunction prohibiting Thunder, its successors, assigns, or agents from

conducting any sale, transfer, or encumbrance of the property that is claimed to be superior to the

senior deed of trust or not subject to the senior deed of trust;

5. A preliminary injunction requiring Thunder to pay all taxes, insurance, and

homeowners' association dues during the pendency of this action;

6. Reasonable attorneys' fees as special damages and the costs of suit; and

/ /

/ /

/ /
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7. For such other and further relief the Court deems proper.

DATED August 25, 2016.

AKERMAN LLP

/s/ Vatana Lay
MELANIE D. MORGAN, ESQ.
Nevada Bar No. 8215
VATANA LAY, ESQ.
Nevada Bar No. 12993
1160 Town Center Drive, Suite 330
Las Vegas, Nevada 89144
Attorneys for Plaintiff US Bank National Association,
as Trustee for the Specialty Underwriting and
Residential Finance Trust Mortgage Loan Asset-
Backed Certificates Series 2006-BC4
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UNITED STATES DISTRICT COURT
for the

__________ District of __________

)
)
)
)
)
)
)
)
)
)
)
)

Plaintiff(s)

v. Civil Action No.

Defendant(s)

SUMMONS IN A CIVIL ACTION

To: (Defendant’s name and address)

A lawsuit has been filed against you.

Within 21 days after service of this summons on you (not counting the day you received it) — or 60 days if you
are the United States or a United States agency, or an officer or employee of the United States described in Fed. R. Civ.
P. 12 (a)(2) or (3) — you must serve on the plaintiff an answer to the attached complaint or a motion under Rule 12 of
the Federal Rules of Civil Procedure. The answer or motion must be served on the plaintiff or plaintiff’s attorney,
whose name and address are:

If you fail to respond, judgment by default will be entered against you for the relief demanded in the complaint.
You also must file your answer or motion with the court.

CLERK OF COURT

Date:
Signature of Clerk or Deputy Clerk

District of Nevada
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Civil Action No.

PROOF OF SERVICE

(This section should not be filed with the court unless required by Fed. R. Civ. P. 4 (l))

This summons for (name of individual and title, if any)

was received by me on (date) .

I personally served the summons on the individual at (place)

on (date) ; or

I left the summons at the individual’s residence or usual place of abode with (name)

, a person of suitable age and discretion who resides there,

on (date) , and mailed a copy to the individual’s last known address; or

I served the summons on (name of individual) , who is

designated by law to accept service of process on behalf of (name of organization)

on (date) ; or

I returned the summons unexecuted because ; or

Other (specify):

.

My fees are $ for travel and $ for services, for a total of $ .

I declare under penalty of perjury that this information is true.

Date:
Server’s signature

Printed name and title

Server’s address

Additional information regarding attempted service, etc:

AA16



AO 440 (Rev. 06/12) Summons in a Civil Action

UNITED STATES DISTRICT COURT
for the

__________ District of __________

)
)
)
)
)
)
)
)
)
)
)
)

Plaintiff(s)

v. Civil Action No.

Defendant(s)

SUMMONS IN A CIVIL ACTION

To: (Defendant’s name and address)

A lawsuit has been filed against you.

Within 21 days after service of this summons on you (not counting the day you received it) — or 60 days if you
are the United States or a United States agency, or an officer or employee of the United States described in Fed. R. Civ.
P. 12 (a)(2) or (3) — you must serve on the plaintiff an answer to the attached complaint or a motion under Rule 12 of
the Federal Rules of Civil Procedure. The answer or motion must be served on the plaintiff or plaintiff’s attorney,
whose name and address are:

If you fail to respond, judgment by default will be entered against you for the relief demanded in the complaint.
You also must file your answer or motion with the court.

CLERK OF COURT

Date:
Signature of Clerk or Deputy Clerk

District of Nevada

AA17



AO 440 (Rev. 06/12) Summons in a Civil Action (Page 2)

Civil Action No.

PROOF OF SERVICE

(This section should not be filed with the court unless required by Fed. R. Civ. P. 4 (l))

This summons for (name of individual and title, if any)

was received by me on (date) .

I personally served the summons on the individual at (place)

on (date) ; or

I left the summons at the individual’s residence or usual place of abode with (name)

, a person of suitable age and discretion who resides there,

on (date) , and mailed a copy to the individual’s last known address; or

I served the summons on (name of individual) , who is

designated by law to accept service of process on behalf of (name of organization)

on (date) ; or

I returned the summons unexecuted because ; or

Other (specify):

.

My fees are $ for travel and $ for services, for a total of $ .

I declare under penalty of perjury that this information is true.

Date:
Server’s signature

Printed name and title

Server’s address

Additional information regarding attempted service, etc:

AA18



AO 440 (Rev. 06/12) Summons in a Civil Action

UNITED STATES DISTRICT COURT
for the

__________ District of __________

)
)
)
)
)
)
)
)
)
)
)
)

Plaintiff(s)

v. Civil Action No.

Defendant(s)

SUMMONS IN A CIVIL ACTION

To: (Defendant’s name and address)

A lawsuit has been filed against you.

Within 21 days after service of this summons on you (not counting the day you received it) — or 60 days if you
are the United States or a United States agency, or an officer or employee of the United States described in Fed. R. Civ.
P. 12 (a)(2) or (3) — you must serve on the plaintiff an answer to the attached complaint or a motion under Rule 12 of
the Federal Rules of Civil Procedure. The answer or motion must be served on the plaintiff or plaintiff’s attorney,
whose name and address are:

If you fail to respond, judgment by default will be entered against you for the relief demanded in the complaint.
You also must file your answer or motion with the court.

CLERK OF COURT

Date:
Signature of Clerk or Deputy Clerk

District of Nevada

AA19



AO 440 (Rev. 06/12) Summons in a Civil Action (Page 2)

Civil Action No.

PROOF OF SERVICE

(This section should not be filed with the court unless required by Fed. R. Civ. P. 4 (l))

This summons for (name of individual and title, if any)

was received by me on (date) .

I personally served the summons on the individual at (place)

on (date) ; or

I left the summons at the individual’s residence or usual place of abode with (name)

, a person of suitable age and discretion who resides there,

on (date) , and mailed a copy to the individual’s last known address; or

I served the summons on (name of individual) , who is

designated by law to accept service of process on behalf of (name of organization)

on (date) ; or

I returned the summons unexecuted because ; or

Other (specify):

.

My fees are $ for travel and $ for services, for a total of $ .

I declare under penalty of perjury that this information is true.

Date:
Server’s signature

Printed name and title

Server’s address

Additional information regarding attempted service, etc:

AA20



AO 440 (Rev. 06/12) Summons in a Civil Action

UNITED STATES DISTRICT COURT
for the

__________ District of __________

)
)
)
)
)
)
)
)
)
)
)
)

Plaintiff(s)

v. Civil Action No.

Defendant(s)

SUMMONS IN A CIVIL ACTION

To: (Defendant’s name and address)

A lawsuit has been filed against you.

Within 21 days after service of this summons on you (not counting the day you received it) — or 60 days if you
are the United States or a United States agency, or an officer or employee of the United States described in Fed. R. Civ.
P. 12 (a)(2) or (3) — you must serve on the plaintiff an answer to the attached complaint or a motion under Rule 12 of
the Federal Rules of Civil Procedure. The answer or motion must be served on the plaintiff or plaintiff’s attorney,
whose name and address are:

If you fail to respond, judgment by default will be entered against you for the relief demanded in the complaint.
You also must file your answer or motion with the court.

CLERK OF COURT

Date:
Signature of Clerk or Deputy Clerk

District of Nevada

AA21



AO 440 (Rev. 06/12) Summons in a Civil Action (Page 2)

Civil Action No.

PROOF OF SERVICE

(This section should not be filed with the court unless required by Fed. R. Civ. P. 4 (l))

This summons for (name of individual and title, if any)

was received by me on (date) .

I personally served the summons on the individual at (place)

on (date) ; or

I left the summons at the individual’s residence or usual place of abode with (name)

, a person of suitable age and discretion who resides there,

on (date) , and mailed a copy to the individual’s last known address; or

I served the summons on (name of individual) , who is

designated by law to accept service of process on behalf of (name of organization)

on (date) ; or

I returned the summons unexecuted because ; or

Other (specify):

.

My fees are $ for travel and $ for services, for a total of $ .

I declare under penalty of perjury that this information is true.

Date:
Server’s signature

Printed name and title

Server’s address

Additional information regarding attempted service, etc:

AA22



CIVIL COVER SHEET

(SEE INSTRUCTIONS ON NEXT PAGE OF THIS FORM.)

I. (a) PLAINTIFFS DEFENDANTS

(b)
(EXCEPT IN U.S. PLAINTIFF CASES) (IN U.S. PLAINTIFF CASES ONLY)

(c) (Firm Name, Address, and Telephone Number) (If Known)

II. BASIS OF JURISDICTION (Place an “X” in One Box Only) III. CITIZENSHIP OF PRINCIPAL PARTIES (Place an “X” in One Box for Plaintiff
(For Diversity Cases Only) and One Box for Defendant)

PTF DEF PTF DEF
(U.S. Government Not a Party) or

and
(Indicate Citizenship of Parties in Item III)

IV. NATURE OF SUIT (Place an “X” in One Box Only)
CONTRACT TORTS FORFEITURE/PENALTY BANKRUPTCY OTHER STATUTES

PERSONAL INJURY PERSONAL INJURY

PROPERTY RIGHTS

LABOR SOCIAL SECURITY
PERSONAL PROPERTY

REAL PROPERTY CIVIL RIGHTS PRISONER PETITIONS FEDERAL TAX SUITS
Habeas Corpus:

IMMIGRATION
Other:

V. ORIGIN (Place an “X” in One Box Only)

(specify)

VI. CAUSE OF ACTION

(Do not cite jurisdictional statutes unless diversity)

VII. REQUESTED IN
COMPLAINT:

CLASS ACTION DEMAND $

JURY DEMAND:

VIII. RELATED CASE(S)
IF ANY (See instructions):

FOR OFFICE USE ONLY

AA23



INSTRUCTIONS FOR ATTORNEYS COMPLETING CIVIL COVER SHEET FORM JS 44

I.(a) Plaintiffs-Defendants.

(b) County of Residence.

(c) Attorneys.

II. Jurisdiction.

. ; NOTE: federal question actions take precedence over diversity
cases.

III. Residence (citizenship) of Principal Parties.

IV. Nature of Suit.

V. Origin.

VI. Cause of Action. Do not cite jurisdictional
statutes unless diversity.

VII. Requested in Complaint.

VIII. Related Cases.

Date and Attorney Signature.

AA24



1 of 10

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

UNITED STATES DISTRICT COURT

DISTRICT OF NEVADA

U.S. BANK NATIONAL ASSOCIATION,

Plaintiff, 

vs. 

WOODLAND VILLAGE et al., 

Defendants. 

3:16-cv-00501-RCJ-WGC

ORDER

This case arises from a residential foreclosure by the Woodland Village Homeowners 

Association (“Woodland Village” or “HOA”) for failure to pay HOA fees. Pending before the 

Court is Defendant Woodland Village’s Motion to Dismiss. (ECF No. 19.) For the reasons given 

herein, the Court grants the Motion. 

I. FACTS AND PROCEDURAL BACKGROUND

In 2006, non-party homeowners obtained a $212,672 mortgage loan to purchase property 

located at 17655 Little Peak Court, Cold Springs, Nevada 89508 (the “Property”). Plaintiff U.S. 

Bank (“Plaintiff”) acquired the note and Deed of Trust (“DOT”) by Corporate Assignment of 

Deed of Trust recorded July 24, 2009. (Mot. Dismiss 2, ECF No. 19.)

On February 17, 2010, as a result of the homeowners’ failure to pay HOA fees, the HOA

recorded a lien for delinquent assessment. (Compl. ¶ 16, ECF No. 1.) The HOA later foreclosed, 

and on February 10, 2011, the HOA acquired the Property with a credit bid of $5,562.25, which 
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the HOA claims to be the total sum of “unpaid assessments and permitted costs, fees and 

expenses incident to the enforcement of its lien . . . .” (Mot. Dismiss 2, ECF No. 19.) The deed of 

sale was recorded on February 10, 2011. Subsequently, the HOA transferred its interest in the 

Property to Defendant Westland Real Estate Development and Investments (“Westland”) by way 

of quitclaim deed recorded April 30, 2013. (Compl. ¶ 27.) Westland then transferred its interest 

in the Property to Defendant Thunder Properties Corp. (“Thunder”) by way of quitclaim deed 

recorded August 26, 2013. (Id. at ¶ 28.) The chain of title indicates that Thunder is the current 

owner of the Property. 

On August 25, 2016, Plaintiff brought this action for quiet title and declaratory relief, 

violation of NRS 116.1113, wrongful foreclosure, and injunctive relief. Woodland Village now 

moves the Court to dismiss the claims asserted against it. 

II. MOTION TO DISMISS STANDARD

Federal Rule of Civil Procedure 8(a)(2) requires only “a short and plain statement of the

claim showing that the pleader is entitled to relief” in order to “give the defendant fair notice of

what the . . . claim is and the grounds upon which it rests.” Conley v. Gibson, 355 U.S. 41, 47 

(1957). Federal Rule of Civil Procedure 12(b)(6) mandates that a court dismiss a cause of action

that fails to state a claim upon which relief can be granted. A motion to dismiss under Rule

12(b)(6) tests the complaint’s sufficiency. See N. Star Int’l v. Ariz. Corp. Comm’n, 720

F.2d 578, 581 (9th Cir. 1983). When considering a motion to dismiss under Rule 12(b)(6) for

failure to state a claim, dismissal is appropriate only when the complaint does not give the

defendant fair notice of a legally cognizable claim and the grounds on which it rests. See Bell

Atl. Corp. v. Twombly, 550 U.S. 544, 555 (2007). In considering whether the complaint is

sufficient to state a claim, the court will take all material allegations as true and construe them in

the light most favorable to the plaintiff. See NL Indus., Inc. v. Kaplan, 792 F.2d 896, 898 (9th
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Cir. 1986). The court, however, is not required to accept as true allegations that are merely

conclusory, unwarranted deductions of fact, or unreasonable inferences. See Sprewell v. Golden

State Warriors, 266 F.3d 979, 988 (9th Cir. 2001).   

A formulaic recitation of a cause of action with conclusory allegations is not sufficient; a 

plaintiff must plead facts pertaining to his own case making a violation “plausible,” not just 

“possible.” Ashcroft v. Iqbal, 556 U.S. 662, 677–79 (2009) (citing Twombly, 550 U.S. at 556) 

(“A claim has facial plausibility when the plaintiff pleads factual content that allows the court to 

draw the reasonable inference that the defendant is liable for the misconduct alleged.”). That is, 

under the modern interpretation of Rule 8(a), a plaintiff must not only specify or imply a 

cognizable cause of action (Conley review), but also must allege the facts of his case so that the 

court can determine whether the plaintiff has any basis for relief under the cause of action he has 

specified or implied, assuming the facts are as he alleges (Twombly-Iqbal review).

“Generally, a district court may not consider any material beyond the pleadings in ruling 

on a Rule 12(b)(6) motion. However, material which is properly submitted as part of the

complaint may be considered on a motion to dismiss.” Hal Roach Studios, Inc. v. Richard Feiner

& Co., 896 F.2d 1542, 1555 n.19 (9th Cir. 1990) (citation omitted). Similarly, “documents

whose contents are alleged in a complaint and whose authenticity no party questions, but which 

are not physically attached to the pleading, may be considered in ruling on a Rule 12(b)(6)

motion to dismiss” without converting the motion to dismiss into a motion for summary

judgment. Branch v. Tunnell, 14 F.3d 449, 454 (9th Cir. 1994). Moreover, under Federal Rule

of Evidence 201, a court may take judicial notice of “matters of public record.” Mack v. S. Bay

Beer Distribs., Inc., 798 F.2d 1279, 1282 (9th Cir. 1986). Otherwise, if the district court 

considers materials outside of the pleadings, the motion to dismiss is converted into a motion for 
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summary judgment. See Arpin v. Santa Clara Valley Transp. Agency, 261 F.3d 912, 925 (9th Cir. 

2001). 

III. ANALYSIS

a. Statute of Limitations

The Court generally agrees with the HOA that Plaintiff’s claims are time-barred. The 

HOA argues that a five-year statute of limitations applies to Plaintiff’s quiet title claim, and that 

a three-year statute of limitations applies to claims for violation of NRS 116.1113 and wrongful 

foreclosure. The HOA additionally argues that the limitations period began running from the date 

of foreclosure. Plaintiff counters that its claims are subject to the six-year statute of limitations of 

NRS 11.190(1)(b) for actions based “upon a contract, obligation, or liability founded upon an 

instrument in writing,” because its claims are aimed at “enforc[ing] the promises made in the 

HOA’s CC&Rs.” (Resp. 6, ECF No. 27.) Plaintiff also contends that, even if the three and five-

year statutes are applicable, the limitations period has not yet begun to run, because it has not yet 

been “legally established that Plaintiff’s mortgage did not survive foreclosure,” and therefore 

Plaintiff has not yet suffered any injury.

i. The applicable limitations periods for claims arising from the 
foreclosure sale began running at the time of foreclosure.

“In determining whether a statute of limitations has run against an action, the time must 

be computed from the day the cause of action accrued. A cause of action ‘accrues’ when a suit 

may be maintained thereon.” Clark v. Robison, 944 P.2d 788, 789 (Nev. 1997) (internal citation 

omitted). “If the facts giving rise to the cause of action are matters of public record then ‘[t]he 

public record gave notice sufficient to start the statute of limitations running.’” Job’s Peak Ranch 

Cmty. Ass’n, Inc. v. Douglas Cty., No. 55572, 2015 WL 5056232, at *3 (Nev. Aug. 25, 2015)

(quoting Cumming v. San Bernardino Redev. Agency, 101 Cal. App. 4th 1229, 125 Cal. Rptr. 2d 
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42, 46 (Ct. App. 2002)); see also Allen v. Webb, 485 P.2d 677, 684 (Nev. 1971) (Gunderson, J., 

concurring) (concluding that, where a written document regarding real property was not properly 

recorded, there was not proper notice of the conveyance of that property so as to trigger the 

statute of limitations period on a quiet title action).

Plaintiff’s position that the statute of limitations period has not yet begun to run is 

contrary to Nevada law, and contrary to its own filing of this action. In Nevada, a cause of action 

accrues when a suit may be maintained thereon. Indeed, by filing this action, Plaintiff has 

asserted that its claim may now be maintained, essentially an admission that the limitations 

period began to run at some point prior to the filing of the Complaint. If Plaintiff believed that its 

action could not be maintained until after it had been “legally established that [its] mortgage did 

not survive foreclosure,” it would not have brought this action when it did. 

In reality, Plaintiff’s interest in the Property was called into question at the time of the 

foreclosure sale due to NRS 116.3116(2), which gives priority to that portion of an HOA lien 

consisting solely of unpaid HOA assessments accrued during the “nine months immediately 

preceding institution of an action to enforce the lien.” It is clear that Plaintiff could have brought 

its action to quiet title against the HOA at any time following the HOA’s foreclosure sale, in 

order to obtain a declaration that the sale had not extinguished its interest in the Property. 

Similarly, Plaintiff could have asserted it claims for violation of NRS 116. 1113 and wrongful 

foreclosure as soon as it obtained facts to support a contention that the HOA’s sale of the 

Property was improper. There is no indication in the Complaint that such facts were obtained any 

later than at the time of foreclosure. Therefore, the Court finds that the statutes of limitations 

applicable to Plaintiff’s claims against the HOA began to run, at the latest, on the date of 

recordation of the foreclosure deed—February 10, 2011.  

/ / /
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ii. The quiet title claim is subject to a five-year statute of limitations.

In Nevada, the statute of limitations for quiet title claims is five years. See Nev. Rev. Stat. 

§§ 11.070, 11.080. Plaintiff brought this action more than five years after the foreclosure deed 

was recorded. Therefore, Plaintiff’s quiet title claim against the HOA is time-barred, and is 

dismissed.  

Following Silverton v. Dep’t of Treasury and its progeny, the Court will also dismiss the 

quiet title claim against Phil Frink & Associates, Inc. (“Frink”), but declines to dismiss the quiet 

title claim against Westland and Thunder. 644 F.2d 1341, 1345 (9th Cir. 1981) (“A [d]istrict 

[c]ourt may properly on its own motion dismiss an action as to defendants who have not moved 

to dismiss where such defendants are in a position similar to that of moving defendants.”). 

Westland and Thunder acquired their interest in the Property within the five-year statute of 

limitations period.

iii. The claim for violation of NRS 116.1113 is subject to a three-year 
statute of limitations.

Plaintiff also alleges violations of NRS 116.1113, which states that “[e]very contract or 

duty governed by this chapter imposes an obligation of good faith in its performance or 

enforcement.” This claim is based “upon a liability created by statute,” Nev. Rev. Stat. §

11.190(3)(a); thus, the three-year statute of limitations applies. See, e.g., Bank of N.Y. Mellon 

Trust Co., N.A. v. Jentz, No. 2:15-cv-01167-RCJ-CWH, 2016 WL 4487841, at *3 (D. Nev. Aug. 

24, 2016); Nationstar Mortg. LLC v. Amber Hills II Homeowners Ass’n, No. 2:15-cv-01433-

APG-CWH, 2016 WL 1298108, at *5 (D. Nev. Mar. 31, 2016); HSBC Bank USA v. Park Ave. 

Homeowners’ Ass’n, No. 2:16-cv-460-JCM-NJK, 2016 WL 5842845, at *3 (D. Nev. Oct. 3, 

2016). Plaintiff filed this action more than three years after the recordation of the foreclosure 

AA30



7 of 10

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

deed. Therefore, Plaintiff’s claim for violation of NRS 116.1113 is also time-barred, and is 

dismissed against both the HOA and Frink. See Silverton, 644 F.2d at 1345. 

iv. The wrongful foreclosure claim may be subject to either a three-year 
or six-year statute of limitations.

“A wrongful foreclosure claim challenges the authority behind the foreclosure, not the 

foreclosure act itself.” McKnight Family, L.L.P. v. Adept Mgmt., 310 P.3d 555, 559 (Nev. 2013).

The Nevada Supreme Court has opined that “deciding a wrongful foreclosure claim against a 

homeowners’ association involves interpreting covenants, conditions, or restrictions applicable 

to residential property.” Id. This is so because a wrongful foreclosure claim may lie where the 

HOA’s foreclosure violated either (1) the statute giving the HOA authority to foreclose (i.e., 

NRS Chapter 116), or (2) the CC&Rs applicable to the foreclosed property. See Long v. Towne,

639 P.2d 528, 530 (Nev. 1982) (finding no impropriety where “the lien foreclosure sale was 

conducted under authority of the CC&Rs and in compliance with NRS 107.080”). The 

procedural requirements of NRS Chapter 116 may not be waived in the CC&Rs “except as 

expressly provided in Chapter 116.” SFR Investments Pool 1 v. U.S. Bank, 334 P.3d 408, 419 

(Nev. 2014), reh’g denied (Oct. 16, 2014) (internal brackets and quotation marks omitted) (citing 

NRS 116.1104). Therefore, the CC&Rs may not ease the procedural requirements of Chapter 

116, nor alter the statute’s substantive effect. However, an HOA could theoretically comply with 

Chapter 116 and nonetheless fail to comply with supplementary or heightened procedural 

requirements contained in the CC&Rs. In such a case, no wrongful foreclosure claim would arise 

from statute, but may arise from the CC&Rs.

A wrongful foreclosure action based on an alleged failure to comply with Chapter 116 is 

subject to the three-year statute of limitations for claims based “upon a liability created by 

statute.” Nev. Rev. Stat. § 11.190(3)(a); see also Amber Hills II Homeowners Ass’n, 2016 WL 
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1298108, at *5; Park Ave. Homeowners’ Ass’n, 2016 WL 5842845, at *3. Therefore, to the 

extent Plaintiff alleged wrongful foreclosure based on the requirements of Chapter 116, this 

claim is dismissed because it was not brought within three years of the recordation of the 

foreclosure deed. This dismissal is applicable both to the HOA and Frink. See Silverton, 644 

F.2d at 1345.

However, Plaintiff also asserts wrongful foreclosure on the basis that the HOA violated 

the terms of the CC&Rs. This claim is not based on an obligation created by a statute; rather, it 

arises from a “contract, obligation, or liability founded upon an instrument in writing.” NRS § 

11.190(1)(b). Therefore, to the extent Plaintiff’s wrongful foreclosure claim is based on a 

violation of the CC&Rs, a six-year statute of limitations applies, and the claim is not time-barred.

b. Wrongful Foreclosure Arising from Violation of CC&Rs

Notwithstanding the timeliness of the claim, however, the Court finds that Plaintiff has 

failed to plead wrongful foreclosure with plausibility. The Complaint fails to identify any 

provision of the CC&Rs with which the HOA failed to comply in foreclosing on the Property. 

Plaintiff points only to a “security interest provision,” which purports to subordinate the HOA’s 

lien to any first recorded security interest. (Compl. ¶ 53, ECF No. 1.) Such “mortgage 

protection” provisions are legally ineffectual—the priority position of an HOA’s super-priority 

lien cannot be waived by agreement. See SFR Investments Pool 1, 334 P.3d at 419 (2014). 

Moreover, the plain language of the provision does not impose any obligations on the HOA—

such as pre-foreclosure notice requirements or mandatory waiting periods—or limit the HOA’s 

right to foreclose on the full value of its lien.  

A wrongful foreclosure action is a challenge to the authority to foreclose. Plaintiff has not 

identified any obligation under the CC&Rs that the HOA failed to satisfy in foreclosing on the 
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Property. Accordingly, Plaintiff has failed to state of plausible claim of wrongful foreclosure on 

the basis of the CC&Rs.

In addition, Plaintiff has failed to exhaust administrative remedies under NRS 38.310. 

See McKnight, 310 P.3d at 559 (“Wrongful foreclosure is a civil action subject to NRS 38.310’s

requirements . . . .”). Plaintiff alleges it submitted a demand for mediation to the Nevada Real 

Estate Division (“NRED”), but NRED failed to schedule a mediation in the time period required 

under NRS 38.330(1). Thus, Plaintiff argues it exhausted its administrative remedies prior to 

filing this action “or was excused from doing so.” (Resp. 13, ECF No. 27.) Plaintiff fails to cite 

any authority in support of its argument. Subsection (1) of NRS 38.330 states that “[u]nless 

otherwise provided by an agreement of the parties, mediation must be completed within 60 days 

after the filing of the written claim.” Nev. Rev. Stat. § 38.330(1). However, nothing in NRS 

38.330 provides that NRED’s failure to appoint a mediator within sixty days constitutes 

exhaustion. While Plaintiff has submitted a request for mediation, the parties have not 

participated in mediation. Thus, Plaintiff has not exhausted its administrative remedies and must 

mediate its wrongful foreclosure claim prior to initiating an action in court. See HSBC Bank 

Nat’l Ass’n v. Stratford Homeowners Ass’n, No. 2:15-cv-01259-JAD-PAL, 2016 WL 3200106, 

at *2–3 (D. Nev. June 7, 2016) (finding submission of mediation request alone insufficient to 

exhaust under NRS 38.310); Bank of America, N.A., v. Ann Losee Homeowners Ass’n, 2:1-cv-

407-JCM-CWH, 2016 WL 6122933, at *2–3 (D. Nev. Oct. 18, 2016) (same). 

/ / /

/ / /

/ / /

/ / /

/ / /
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CONCLUSION

IT IS HEREBY ORDERED that the Motion to Dismiss (ECF No. 19) is GRANTED

without prejudice. Plaintiff’s quiet title claims against Westland and Thunder survive; all other 

claims are dismissed.

IT IS SO ORDERED.

_____________________________________ 
ROBERT C. JONES

United States District Judge

December 6, 2016.
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Attorneys for Plaintiff US Bank National
Association, as Trustee for the Specialty
Underwriting and Residential Finance Trust
Mortgage Loan Asset-Backed Certificates
Series 2006-BC4

UNITED STATES DISTRICT COURT

DISTRICT OF NEVADA

Plaintiff US Bank National Association, as Trustee for the Specialty Underwriting and

Residential Finance Trust Mortgage Loan Asset-Backed Certificates Series 2006-BC4 (U.S. Bank)

opposes defendant Thunder Properties, Inc. (Thunder)'s motion to dismiss or, alternatively, for

summary judgment.

US BANK NATIONAL ASSOCIATION, AS
TRUSTEE FOR THE SPECIALTY
UNDERWRITING AND RESIDENTIAL
FINANCE TRUST MORTGAGE LOAN
ASSET-BACKED CERTIFICATES SERIES
2006-BC4,

Plaintiff,

vs.

WOODLAND VILLAGE HOMEOWNERS
ASSOCIATION; WESTLAND REAL ESTATE
DEVELOPMENT AND INVESTMENTS;
THUNDER PROPERTIES, INC.; AND PHIL
FRINK & ASSOCIATES, INC.,

Defendants.

Case No.: 3:16-cv-00501-RCJ-WGC

PLAINTIFF'S OPPOSITION TO
DEFENDANT THUNDER PROPERTIES,
INC.'S MOTION TO DISMISS OR,
ALTERNATIVELY, FOR SUMMARY
JUDGMENT [ECF NO. 39]
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MEMORANDUM OF POINTS AND AUTHORITIES

I. INTRODUCTION

Thunder asks the Court to dismiss U.S. Bank's complaint because, Thunder argues, it is

barred by the five-year statute of limitations on quiet title claims. (ECF No. 39 at 6–9.)

Thunder's motion should be denied for three reasons. First, the Nevada statutes on which

Thunder relies do not apply to U.S. Bank's claim: NRS 11.070 and 11.080 govern claims to title, not

lienholders' claims for declaratory relief concerning the enforceability of their liens. Second, even if

NRS 11.070 and 11.080 do apply to U.S. Bank's claim, they did not begin running on foreclosure,

but rather on the date when U.S. Bank's grantors lost or abandoned possession of the property. Third

and finally, Thunder cannot rely on NRS 11.070 and 11.080 because it cannot satisfy the

requirements of adverse possession under Nevada law.

II. STATEMENT OF UNDISPUTED FACTS

For purposes of the present motion, U.S. Bank accepts Thunder's account of the undisputed

facts. (See ECF No. 39 at 4–5.)

III. LEGAL STANDARD

Under Rule 12(b)(6), dismissal is warranted only if "it appears beyond a doubt that the

[claimant] can prove no set of facts in support of his claim which would entitle him to relief."

Gibson v. United States, 781 F.2d 1334, 1337 (9th Cir. 1986). Under Rule 56, summary judgment is

warranted only "if the movant shows that there is no genuine dispute as to any material fact and the

movant is entitled to judgment as a matter of law." Fed. R. Civ. P. 56(a).

IV. NRS 11.070 AND 11.080 DO NOT APPLY

Thunder's argument that the quiet title claim is time-barred rests on two Nevada statutes:

NRS 11.070 and NRS 11.080. (ECF No. 39 at 7.) But neither of these statutes sets a single statute

of limitations period for all quiet title actions—neither statute actually mentions "quiet title actions"

as such. Instead, NRS 11.080 governs suits "for the recovery of real property," and NRS 11.070

governs any "cause of action or defense to an action, founded upon the title to real property."

Neither section applies here. This cannot be a suit "for the recovery of real property," because
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U.S. Bank has never possessed the property or claimed title to it. It cannot be a "cause of action . . .

founded upon the title to real property," because U.S. Bank does not claim "title."

Thunder argues this Court should "read NRS 40.010 and NRS 11.070 together" and conclude

that the statute of limitations in NRS 11.070 applies to all quiet title actions brought under

NRS 40.010. But the text of the two sections rules out any such "reading together." NRS 40.010

allows suits by anyone who claims "an estate or interest" in the property. NRS 11.070, on the other

hand, establishes a statute of limitations only for actions "founded upon title." The broader word

"interest" does not appear in the statute. Unsurprisingly, given this difference, NRS 10.070 has never

been interpreted by the Nevada Supreme Court to apply to suits by mortgagees related to the

enforceability of their mortgage.

U.S. Bank has never claimed "title" to this property, but merely a beneficial interest in the

deed of trust encumbering it—exactly the sort of "interest" to which NRS 11.070 and NRS 11.080

do not apply. U.S. Bank's complaint prays not for title per se, but for a declaratory judgment that

U.S. Bank may legally enforce its deed of trust.

It is the substance of an asserted claim for declaratory relief that dictates the relevant statute

of limitations. Levald, Inc. v. City of Palm Desert, 998 F.2d 680, 688 (9th Cir. 1993). The

declaratory judgment claim cannot be time-barred until enforcement of the contract itself (the deed

of trust) would be time-barred, and Thunder has not even attempted to argue any time bar would

preclude its enforcement of the deed of trust. See Algrant v. Evergreen Nurseries, Ltd., 126 F.3d

173, 181 (3rd Cir. 1997) (action for declaratory relief barred only if the limitation applicable to the

substantive claim would be barred); Clary v. Stack and Supply Co., 611 P.2d 80, 83 (Alaska 1980)

(declaratory judgment claim regarding rights under contract barred when action to enforce the

contract is barred); 118 East 60th Owners, Inc. v. Bonner Properties, Inc., 677 F.2d 200, 202 (2nd

Cir. 1982) ("[W]hen the declaratory judgment sought by a plaintiff would declare his entitlement to

some affirmative relief, his suit is time-barred if the applicable limitations period has run on a direct

claim to obtain such relief."). As long as the affirmative relief sought by plaintiff, the ability to

enforce the underlying contract, is not time-barred, an action seeking a declaration regarding the

enforceability of that contract is likewise not time-barred.
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V. NRS 11.070 AND 11.080 DO NOT BEGIN RUNNING ON FORECLOSURE

Thunder claims the statute of limitations on U.S. Bank's claim ran in February 2016, five

months before this suit was filed. But this assumes the five-year statute began running in February

2011, at the time of the HOA foreclosure sale. This assumption is plainly contradicted by the text of

the statutes Thunder relies on.

Even if they apply here, which they clearly do not, the time limits in both NRS 11.070 and

NRS 11.080 begin running on loss of possession. NRS 11.070 bars certain actions unless "the person

prosecuting the action . . . or the ancestor, predecessor, or grantor of such person, was seized or

possessed of the premises in question within 5 years before the committing of the act in respect to

which said action is prosecuted." Nev. Rev. Stat. § 11.070 (emphasis added). NRS 11.080 bars

certain actions unless "the plaintiff or the plaintiff's ancestor, predecessor or grantor was seized or

possessed of the premises in question, within 5 years before the commencement thereof." Nev. Rev.

Stat. § 11.080 (emphasis added). The operative date in each statute is not some event like an HOA

foreclosure, but rather the date on which the party or its predecessor bringing the action lost or

relinquished possession of the property at issue.

U.S. Bank has never been "seized or possessed of the premises in question" here, illustrating

the non-applicability of these statutes. But if the Court were to apply the statute, then it would

presumably look to the fact that U.S. Bank acquired its interest from the "grantors" of the deed of

trust, borrowers Bryan and Michelle Rodriguez. The five-year period established by 11.070 and

11.080 could not begin running until the date Bryan and Michelle Rodriguez lost or relinquished

possession of the property. That date does not appear in U.S. Bank's complaint, in Thunder's

statement of undisputed facts or—to U.S. Bank's knowledge—in any evidence produced in this case

through discovery.

Thunder may argue that, because the HOA foreclosed on February 10, 2011, the Rodriguezes

must have lost possession of the property in February 2011. But foreclosure, if effective, deprives an

owner of title, not of possession. If the Rodriguezes contested the foreclosure sale, sought to

negotiate a new arrangement with the foreclosing HOA, or simply refused to leave the property, they
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may have retained possession for many months after foreclosure. They might easily have been in

possession on August 25, 2011, five years before this suit was brought.

For purposes of Thunder's motion for dismissal or summary judgment, these questions must

be resolved in favor of the non-moving party, U.S. Bank. Cahill v. Liberty Mut'l Ins. Co., 80 F.3d

336, 337–38 (9th Cir. 1996) ("All allegations of material fact are . . . construed in the light most

favorable to the non-moving party [for purposes of a 12(b)(6) motion]."); Zetwick v. County of Yolo,

850 F.3d 436, 440 (9th Cir. 2017) ("Summary judgment is appropriate when, viewing the evidence

in the light most favorable to the nonmoving party, there is no genuine dispute as to any material

fact."). For purposes of this motion, the Court must assume the Rodriguezes were in possession on

August 25, 2011, and that U.S. Bank's suit is timely, even if these inapplicable statutes were

erroneously applied to this case. If Thunder wishes to argue that the Rodriguezes were not in

possession on August 25, 2011, it should be required to produce evidence of that fact.

VI. THUNDER HAS NOT SATISFIED THE REQUIREMENTS FOR ADVERSE POSSESSION

NRS 11.070 and NRS 11.080 are not ordinary statutes of limitations. Instead, they are part of

Nevada's law of adverse possession. See Lombardo Turquoise Mill & Mining Co. v. Hemanes,

430 F. Supp. 429, 438 (D. Nev. 1977) ("The regular statute pertaining to adverse possession of real

property requires adverse possession for five years. (N.R.S. 11.070)." (emphasis added)); Lanigir v.

Arden, 409 P.2d 891, 896 (Nev. 1966) (discussing the possibility of an adverse possession claim

"under . . . NRS 11.070"); see also Nev. Rev. Stat. Ann. §§ 11.070, 11.080 (West) (West's

annotations for each section include "Adverse Possession").

Adverse possession is the legal process through which a party in possession of property, like

Thunder in this case, defeats rival claimants not through superiority of title but by the application of

a statute of limitations. See Wex Legal Dictionary and Encyclopedia, Adverse Possession (last

updated August 2016) ("Adverse possession is a doctrine under which a person in possession of land

owned by someone else may acquire valid title to it, so long as . . . the adverse possessor is in

possession for a sufficient period of time, as defined by a statute of limitations." (emphasis added)),

https://www.law.cornell.edu/wex/adverse_possession (copy attached hereto as Exhibit A). But
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Nevada law puts more requirements on an adverse possessor like Thunder than simply the passage

of the statutory period.

To begin with, Thunder must satisfy the standard common-law requirements: possession

must be actual, open and notorious, hostile under an exclusive claim of right, and continuous and

uninterrupted for five years. Howard v. Wright, 143 P. 1184, 1186 (Nev. 1914). Thunder has not

attempted to satisfy these requirements, and it probably cannot satisfy them. In particular, because

U.S. Bank and its predecessors have never claimed a right to possess the property, Thunder's

possession has not been hostile to U.S. Bank's claimed interest. Thunder's possession became hostile,

at the earliest, on the date when Thunder informed U.S. Bank that it did not recognize the validity of

the deed of trust. That date is not in the complaint or in the summary judgment record. For purposes

of Thunder's dispositive motion, the Court must resolve the question in U.S. Bank's favor and

conclude Thunder's possession has not been hostile for the full statutory period.

Further, an adverse possessor like Thunder must satisfy multiple statutory requirements.

Under NRS 11.150, an adverse possessor cannot prevail unless it can show "that the land has been

occupied and claimed for the period of 5 years, continuously" and that it has "paid all taxes, state,

county and municipal, which may have been levied and assessed against the land for the period

mentioned." Nothing in the complaint or the summary judgment record indicates that Thunder and

its predecessors have possessed the property continuously for five years, and nothing indicates that

they have paid all property taxes accruing in that period. To the contrary, when U.S. Bank's requests

for admissions asked Thunder to admit it had not paid all taxes due on the property, Thunder

responded, "After reasonable inquiry Responding Party is without sufficient knowledge to either

admit or deny this Request." (Exhibit B, Response to Request for Admission No. 27.)

For purposes of this motion, the Court must resolve these questions in U.S. Bank's favor, so

Thunder has not satisfied the requirements of Nevada's adverse possession law. Thunder's

dispositive motion based on the statute of limitations should be denied.

VII. CONCLUSION

NRS 11.070 and 11.080 do not apply. Instead the Court should apply the statute of

limitations governing declaratory relief, which is the statute of limitations governing enforcement of
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the deed of trust. Even if NRS 11.070 and 11.080 apply, they first began to run when the

Rodriguezes lost or abandoned possession of the property, and for present purposes the Court must

assume the Rodriguezes lost or abandoned the property within the five-year limitations period.

Finally, even if NRS 11.070 and 11.080 do apply, they do not bar U.S. Bank's claim because

Thunder cannot satisfy Nevada law's requirements for adverse possession.

Thunder's motion should be denied.

DATED this 11th day of April, 2017.

AKERMAN LLP

/s/ Vatana Lay
MELANIE D. MORGAN, ESQ.
Nevada Bar No. 8215
VATANA LAY, ESQ.
Nevada Bar No. 12993
1160 Town Center Drive, Suite 330
Las Vegas, Nevada 89144

Attorneys for Plaintiff US Bank National Association,
as Trustee for the Specialty Underwriting and
Residential Finance Trust Mortgage Loan Asset-
Backed Certificates Series 2006-BC4

AA52



{41421743;1} 8

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

A
K

E
R

M
A

N
L

L
P

11
60

T
O

W
N

C
E

N
T

E
R

D
R

IV
E

,S
U

IT
E

33
0

L
A

S
V

E
G

A
S

,N
E

V
A

D
A

89
14

4
T

E
L

.:
(7

02
)

63
4-

50
00

–
FA

X
:(

70
2)

38
0-

85
72

CERTIFICATE OF SERVICE

I HEREBY CERTIFY on the 11th day of April, 2017, and pursuant to Federal Rule of Civil

Procedure 5, I filed and served a true and correct copy of the foregoing PLAINTIFF'S

OPPOSITION TO DEFENDANT THUNDER PROPERTIES, INC.'S MOTION TO DISMISS

OR, ALTERNATIVELY, FOR SUMMARY JUDGMENT [ECF NO. 39] via the Court's

CM/ECF system on the following:

Roger P. Croteau, Esq.
Timothy Rhoda, Esq.
ROGER P. CROTEAU & ASSOCIATES, LTD.
9120 West Post Road, Suite 100
Las Vegas, Nevada 89148
Email: croteaulaw@croteaulaw.com

Attorneys for Thunder Properties Inc. and
Westland Real Estate Development and
Investments

/s/ Josephine Washenko
An employee of AKERMAN LLP
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EXHIBITS TO PLAINTIFF'S OPPOSITION TO DEFENDANT THUNDER PROPERTIES,
INC.'S MOTION TO DISMISS OR, ALTERNATIVELY, FOR SUMMARY JUDGMENT

[ECF NO. 39]

Case No.: 3:16-cv-00501-RCJ-WGC

Exhibit A https://www.law.cornell.edu/wex/adverse_possession

Exhibit B Thunder Properties Inc.'s Response to Request for Admission No. 27
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https://www.law.cornell.edu/wex/adverse_possession
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EXHIBIT B
Thunder Properties Inc.'s Response to Request for

Admission No. 27
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MELANIE D. MORGAN, ESQ.
Nevada Bar No. 8215
VATANA LAY, ESQ.
Nevada Bar No. 12993
AKERMAN LLP
1160 Town Center Drive, Suite 330
Las Vegas, NV 89144
Telephone: (702) 634-5000
Facsimile: (702) 380-8572
Email: melanie.morgan@akerman.com
Email: vatana.lay@akerman.com

Attorneys for Plaintiff US Bank National
Association, as Trustee for the Specialty
Underwriting and Residential Finance Trust
Mortgage Loan Asset-Backed Certificates
Series 2006-BC4

UNITED STATES DISTRICT COURT

DISTRICT OF NEVADA

Plaintiff US Bank National Association, as Trustee for the Specialty Underwriting and

Residential Finance Trust Mortgage Loan Asset-Backed Certificates Series 2006-BC4 (U.S. Bank)

moves for summary judgment on its first cause of action against defendant Thunder Properties Inc.

(Thunder).

US BANK NATIONAL ASSOCIATION, AS
TRUSTEE FOR THE SPECIALTY
UNDERWRITING AND RESIDENTIAL
FINANCE TRUST MORTGAGE LOAN
ASSET-BACKED CERTIFICATES SERIES
2006-BC4,

Plaintiff,

vs.

WOODLAND VILLAGE HOMEOWNERS
ASSOCIATION; WESTLAND REAL ESTATE
DEVELOPMENT AND INVESTMENTS;
THUNDER PROPERTIES, INC.; AND PHIL
FRINK & ASSOCIATES, INC.,

Defendants.

Case No.: 3:16-cv-00501-RCJ-WGC

U.S. BANK NATIONAL ASSOCIATION'S
MOTION FOR PARTIAL SUMMARY
JUDGMENT
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MEMORANDUM OF POINTS AND AUTHORITIES

I. INTRODUCTION

This case is a dispute over the effect of an HOA foreclosure sale. Plaintiff U.S. Bank claims

its deed of trust survived the sale. Defendant Thunder claims its predecessor, the HOA, purchased

the property free and clear of U.S. Bank's interest.

The Court should grant summary judgment in favor of U.S. Bank because the HOA's

foreclosure could not extinguish U.S. Bank's deed of trust. The foreclosure was void because, as the

Ninth Circuit has recognized, it was conducted under the authority of an unconstitutional statute.

Further, the foreclosure was commercially unreasonable. The HOA publicly promised that the deed

of trust would survive the sale, thereby discouraging potential bidders and allowing the HOA to

purchase the property for less than 5% of its fair market value.

Thunder has argued that U.S. Bank may no longer object to the foreclosure sale because U.S.

Bank filed this suit more than five years after the sale was held. (ECF No. 39 at 6–8.) But Thunder's

argument misapplies the relevant statutes of limitation. NRS 11.070 and 11.080, the statutes on

which Thunder relies, do not apply to suits by lienholders or to the claims asserted in this case. Even

if they did apply, they did not begin to run on foreclosure, and they place requirements on Thunder

that Thunder cannot satisfy.

U.S. Bank's deed of trust survived the foreclosure sale, and its suit is timely. It is entitled to

summary judgment.

II. STATEMENT OF UNDISPUTED FACTS

A. Property History

On May 26, 2006, Bryan Rodriguez and Michelle Rodriguez (the borrowers) purchased a

home located at 17655 Little Peak Court, Cold Springs, Nevada 89508 (the property). The

borrowers financed their purchase by way of a loan in the amount of $212,672.00, secured by a deed

of trust (the senior deed of trust) recorded May 30, 2006. A true and correct copy of the senior deed

of trust is attached to this motion as Exhibit A.

The senior deed of trust was assigned first to National City Bank of Indiana and then to U.S.
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Bank. These assignments were publicly recorded, and copies of the recorded assignments are

attached as Exhibit B and Exhibit C.

The property is subject to the Covenants, Conditions, and Restrictions (the CC&Rs) of

Woodland Village Homeowners Association (Woodland). The CC&Rs include the following

provision:

9.4 Breach of Covenants. A breach by an Owner of any of the
provisions of this Declaration, shall not defeat or render invalid the
lien of any Deed of Trust made in good faith and for value as to the
Village or any portion thereof . . . .

A copy of the CC&Rs is attached as Exhibit D.

B. HOA Foreclosure History

On February 17, 2010, Woodland, through its agent Gayle A. Kern Ltd. (Kern), recorded a

notice of delinquent assessment and claim of lien. A true and correct copy of the notice of lien is

attached as Exhibit E. On April 26, 2010, Woodland's new agent Phil Frink & Associates (Frink)

recorded a notice of default and election to sell under homeowners association lien in order to satisfy

the delinquent assessment lien. A true and correct copy of the notice of default is attached as Exhibit

F. On December 20, 2010, Woodland's agent Frink recorded a notice of homeowners association

sale. The foreclosure sale was scheduled for February 10, 2011. A copy of the notice of sale is

attached as Exhibit G.

Woodland, through Frink, foreclosed on the property and recorded a foreclosure deed on or

about February 10, 2011. A true and correct copy of the foreclosure deed is attached as Exhibit H.

Frink wrote in the foreclosure deed that Woodland bought the property for $5,562.25. At the time of

the foreclosure sale, the property had a fair market value of $119.000.00. (Exhibit I, Declaration of

Matthew Lubawy, at LUBAWY000003).

On April 30, 2013, Woodland transferred its interest in the property to Westland Real Estate

Development and Investments (Westland) via quitclaim deed. A true and correct copy of the

quitclaim deed is attached as Exhibit J. On August 26, 2013, Westland transferred its interest in the
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property to Thunder via quitclaim deed. A true and correct copy of the quitclaim deed is attached as

Exhibit K.

III. Request for Judicial Notice

U.S. Bank requests the court take judicial notice of the following pursuant to Federal Rule of

Evidence 201:

1. Exhibits A through H, J, and K. These are publicly recorded documents concerning

the property's title history or governing the common interest community where the property is

located. Mack v. S. Bay Beer Distrib., 798 F.2d 1279, 1282 (9th Cir. 1986).

IV. LEGAL STANDARD

Summary judgment should be granted "if the movant shows that there is no genuine dispute

as to any material fact and the movant is entitled to judgment as a matter of law." Fed. R. Civ. P.

56(c). "Summary judgment is inappropriate if reasonable jurors, drawing all inferences in favor of

the nonmoving party, could return a verdict in the nonmoving party's favor." Diaz v. Eagle Produce

Ltd. P'ship, 521 F.3d 1201, 1207 (9th Cir. 2008) (citing United States v. Shumway, 199 F.3d 1093,

1103–04 (9th Cir. 1999)).

V. ARGUMENT

A. The Statute of Limitations Has Not Run

Thunder's motion to dismiss argues that U.S. Bank may no longer object to the foreclosure

sale because U.S. Bank filed this suit more than five years after the sale was held. (ECF No. 39 at 6–

8.) In order to win summary judgment on this issue, U.S. Bank must show that Thunder has failed to

produce evidence from which a reasonable jury could find that the statute of limitations had run

when U.S. Bank filed its lawsuit. U.S. Bank can meet this burden, for three reasons.

First, the statues Thunder relies are irrelevant. As explained in U.S. Bank's opposition to

Thunder's motion, NRS 11.070 and 11.080 do not apply to suits by lienholders. U.S. Bank

incorporates the relevant portions of its opposition brief into this motion. (See ECF No. 40 at 2–3.)

Second, for the reasons explained in U.S. Bank's opposition brief, NRS 11.070 and 11.080 do

not begin running at foreclosure, but when a party or its predecessor loses possession of the property.
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(See ECF No. 40 at 4–5, which U.S. Bank incorporates herein by reference.) Thunder has presented

no evidence whatsoever of the date on which U.S. Bank's predecessors in interest—the borrowers

Bryan and Michelle Rodriguez—lost possession of the property. Because the record contains no

evidence on this issue, Thunder has failed to meet the burden of production for its affirmative

defense. Cf. Hubbard v. State, 877 P.2d 519, 677 (Nev. 1994) ("We conclude that the statute of

limitations is a non-jurisdictional affirmative defense that must be asserted by the defendant or else it

is waived." (emphasis added)). Because of the lack of evidence, no reasonable jury could find for

Thunder on this point.

Third, as explained in U.S. Bank's opposition brief, Thunder may not avail itself of NRS

11.070 and 11.080 unless it satisfies the requirements of Nevada's law of adverse possession. (See

ECF No. 40 at 5–6, which U.S. Bank incorporates herein by reference.) Those requirements include

five years of possession that is actual, open and notorious, hostile under an exclusive claim of right,

continuous, and uninterrupted, as well as payment of all taxes assessed against the property. See

Nev. Rev. Stat. 11.150 (continuous possession; payment of taxes); Howard v. Wright, 143 P. 1184,

1186 (Nev. 1914) (other requirements of adverse possession).

No jury could find those requirements satisfied because Thunder has not produced evidence

to support them. Thunder has produced no evidence that the property was inhabited continuously for

five years before U.S. Bank filed suit. Thunder's own records indicate it paid no tax on the property

before 2015. (Exhibit L, Thunder's Financial Records, at 3.) Finally, Thunder cannot produce

evidence that its possession was hostile to U.S. Bank's interest, because U.S. Bank and the previous

beneficiaries of the deed of trust have never claimed a competing right to possess the property—

merely a right, at U.S. Bank's discretion, to foreclose and divest the record owner of title. Thunder's

possession has never contradicted U.S. Bank's interest, so Thunder cannot extinguish U.S. Bank's

interest through possession. See Wilfon v. Cyril Hampel 1985 Trust, 781 P.2d 769, 770–71 (Nev.

1989) (in a prescriptive easement case, hostility requirement failed because claimant's physical use

of the property was consistent with other party's claimed interest).
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Thunder has failed to produce evidence from which a reasonable jury could find that the

statute of limitations had run when U.S. Bank filed its lawsuit. U.S. Bank is entitled to summary

judgment on this issue.

B. Woodland's Foreclosure Is Void under Bourne Valley

Thunder's claim to the property depends on the validity of Woodland's foreclosure. The

validity of Woodland's foreclosure depends on the statute that authorized it. And the statute that

authorized Woodland's sale has been ruled facially unconstitutional by the Ninth Circuit. Bourne

Valley Court Trust v. Wells Fargo Bank, NA, 832 F.3d 1154, 1160 ("Nevada Revised Statutes

section 116.3116's 'opt-in' notice scheme facially violated mortgage lenders' constitutional due

process rights.").

Foreclosure sales under NRS chapter 116 involve state action, so they must provide the

minimum notice required by the Due Process Clause. Id. at 1159–60. But before its amendment in

2015, NRS chapter 116 did not require notice to lienholders before a sale unless the lienholders had

requested notice. Id. at 1159. This "opt-in" notice scheme did not satisfy the minimum requirements

of due process. Id. at 1158. Because NRS chapter 116 purported to extinguish lienholders' interests

without constitutionally adequate notice, it was facially unconstitutional. Id. at 1160.

"An unconstitutional law is void, and is as no law." Journigan v. Duffy, 552 F.2d 283, 289

(9th Cir. 1977), quoting Ex parte Siebold, 100 U.S. 371, 376–77 (1879). In Journigan, a criminal

case, the facial unconstitutionality of the law "[went] to the very authority of the state to hale [the

defendant] into court." Id. In this case, NRS chapter 116's facial unconstitutionality goes to the very

authority of the HOA to extinguish liens through foreclosure.

To argue that U.S. Bank had actual notice of the foreclosure is to miss the point. In order to

hold a statute facially unconstitutional, a court must conclude "that no set of circumstances exists

under which the [statute] would be valid." United States v. Salerno, 481 U.S. 739, 745 (1987). In

holding NRS chapter 116 facially unconstitutional, that is precisely what the Ninth Circuit held:

because NRS chapter 116 did not require notice to all lienholders, it could not constitutionally
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extinguish any lienholder's interest—even if the lienholder, like the lienholder in Bourne Valley, fails

to "present evidence that it did not receive notice." Bourne Valley, 832 F.3d at 1157.

Because NRS chapter 116 was unconstitutional, it could not authorize the HOA to extinguish

U.S. Bank's deed of trust. The deed of trust survived. See Las Vegas Dev. Group v. Steven, No. 2:15-

cv-01128-RCJ-CWH, 2016 WL 7115989, at *3 (D. Nev. Dec. 6, 2016) ("The Bourne Valley ruling

is enough to settle the quiet title and declaratory judgment claims in favor of [the bank] as a matter

of law as to the HOA's foreclosure."); Bank of New York Mellon, No. 3:16-cv-00436-RCJ-WGC,

2016 WL 7116010, at *3 (D. Nev. Dec. 6, 2016) (same).

C. The Sale Was Commercially Unreasonable

1. The mortgagee protection clause led to a grossly inadequate sales price.

Under Nevada law, when "fraud, unfairness, or oppression" leads to a "an inadequate price,"

the foreclosure may be "set aside."1 Shadow Wood HOA v. N.Y. Community Bancorp, 366 P.3d

1105, 1112 (Nev. 2016). As indicated by the Restatement relied upon by the Nevada Supreme Court

in Shadow Wood, 366 P.3d at 1112-1113, "[w]hile gross inadequacy cannot be precisely defined in

terms of a specific percentage of fair market value, generally a court is warranted in setting aside a

sale where the price is less than 20 percent of the fair market value[.]" Id. (quoting Restatement

§ 8.3 cmt. b (1997) (emphasis added)).

In this case, the HOA was able to acquire the property for itself for $5,562.25, a mere 4.7%

of its $119,000 fair market value. (Exhibit H; Exhibit I at LUBAWY000003.) "[I]f there be great

inadequacy, slight circumstances of unfairness in the conduct of the party benefitted by the sale will

be sufficient to justify setting it aside. It is difficult to formulate any rule more definite than this, and

each case must stand on its own particular facts." Ballentyne v. Smith, 205 U.S. 285, 290 (1907).

U.S. Bank has clearly established the lack of any dispute as to the grossly inadequate sales price.

Any further requirement to show fraud or unfairness is likewise easily satisfied. The

foreclosing HOA promised through its CC&Rs that "[a] breach by an Owner of any of the provisions

1 U.S. Bank maintains that a foreclosure price below 20% of fair market value is conclusive proof of
"fraud, unfairness, or oppression."
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of this Declaration,"—for instance, a breach of the covenant to pay monthly assessments—"shall not

defeat or render invalid the lien of any Deed of Trust made in good faith and for value." (Exhibit D

at 49 (emphasis added).) This publicly recorded promise warned potential bidders that any title they

acquired through the HOA's foreclosure would be subject to the senior deed of trust.

In 2014, the Nevada Supreme Court held that, under NRS 116.1104, mortgagee protection

clauses like Woodland's do not prevent HOA foreclosures from extinguishing senior deeds of trust.

SFR Investments Pool 1 v. U.S. Bank, 334 P.3d 408, 419 (Nev. 2014). But when Woodland held the

foreclosure sale at issue in this case, the SFR Investment decision was still three and a half years in

the future. The legal effect of mortgagee protection clauses was uncertain, and at least some

members of the Nevada real estate community must have believed they were effective. If they did

not, then there would have been no reason for Woodland and other HOAs to include mortgagee

protection clauses in their CC&Rs ten years after NRS 116.1104 was adopted.

The risk that the senior deed of trust would survive the sale, a risk exacerbated by the HOA's

public promise that it would in fact survive the sale, discouraged bidders as a matter of law. The

HOA's false promise constitutes fraud and unfairness, from which the HOA itself benefitted by

acquiring the property for a tiny fraction of its worth. See ZYZZX2 v. Dizon, No. 13- cv-1307 JCM

(PAL), 2016 WL 1181666, at *5 (D. Nev. Mar. 25, 2016) (grossly inadequate sale price, coupled

with the HOA's representations in its recorded CC&R's that its sale would not impair the rights of

the beneficiary under the senior deed of trust, warranted setting aside the sale). Under Nevada law,

the sale should be set aside.

2. Thunder and its predecessors were not bona fide purchasers.

Thunder may argue that it should be allowed to benefit from the HOA's grossly inadequate

sale because it and its predecessors were unaware of any specific defect in the sale. U.S. Bank

believes such specific notice is unnecessary. To qualify as a bona fide purchaser, a purchaser must

show that it purchased the property (1) for value, and (2) without notice of a competing or superior

interest in the same property. See Berge v. Fredericks, 591 P.2d 246, 247 (Nev. 1979). Thunder

cannot be a bona fide purchaser because it had notice of U.S. Bank's competing claim.
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But even if Nevada law required notice of a specific sale defect, Thunder had such notice.

Thunder and its predecessors had record notice of the HOA's mortgagee protection clause, which

was publicly recorded long before the foreclosure sale. (Compare Exhibit D with Exhibit H.)

Further, Thunder had record notice of the low foreclosure price. (See Exhibit H.) Thunder also had

an established business practice of checking online estimates of properties' value before buying

them. (Exhibit M, Deposition of Thunder's 30(b)(6) Representative, at 13–16.) And from the

estimated value of the property and the publicly recorded foreclosure deed, Thunder could easily

have determined that the sale was unfair and the foreclosure price was grossly inadequate.

If Thunder failed to notice these problems with the sale, it cannot blame inexperience or

naiveté. Thunder's owner and operator, Jon Jentz, has been a realtor for nearly fifty years. (Id. at 7.)

He has bought Nevada foreclosure properties through no fewer than three different investment

vehicles: Thunder, Airmotive Investments, and Las Vegas Development Group. (Id. at 11–12.)

When Thunder bought HOA foreclosure properties, Mr. Jentz was fully aware of the risks. He knew

his title would be subordinate to the bank if the bank had tendered the superpriority amount of the

HOA's lien (id. at 20)—but he did not inquire about whether tender occurred in this case (id. at 23).

He knew purchasing HOA foreclosure properties invited lawsuits from lenders defending their deeds

of trust, yet he did not bother to investigate whether there was a deed of trust on this property before

buying it. (Id. at 19, 23.)

When asked whether he expected litigation resulting from his purchase of the property, Mr.

Jentz acknowledged, "Probably." (Id. at 28.) When asked whether expected litigation affected the

price Thunder paid for properties, he admitted, "You know it probably did." (Id. at 18.) Because of

the expected litigation, Thunder was able to acquire its interest in the property for a mere $7,000.

(Exhibit N, Thunder's Answers to Interrogatories, at 6.)

Thunder did not expect good title to the property, and it did not pay for good title to the

property. When it bought the property, it knew it was buying a lawsuit. Thunder was a risk-taking

speculator, not a bona fide purchaser.

/ /
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D. SFR Investments Should Not be Applied Retroactively.

When SFR Investments was decided on September 18, 2014, it displaced more than twenty

years of practice regarding the priority between first deeds of trust and HOA assessment liens. The

decision should not be applied retroactively to permit extinguishment of the senior deed of trust. In

Chevron Oil Co. v. Huson, 404 U.S. 97, 106-07 (1971), the United States Supreme Court expanded

the application of the doctrine of non-retroactivity outside the criminal area, in both constitutional

and non-constitutional cases. The Court noted:

In our cases dealing with the non-retroactivity question, we have generally considered
three separate factors. First, the decision to be applied non-retroactively must
establish a new principle of law, either by overruling clear past precedent on which
litigants may have relied, (citation omitted) or by deciding an issue of first impression
whose resolution was not clearly foreshadowed (citation omitted). Second, it has been
stressed that "we must… weigh the merits and demerits in each case by looking to the
prior history of the rule in question, its purpose and effect, and whether retrospective
operation will further or retard its operation." (Citation omitted.) Finally, we have
weighed the inequity imposed by retroactive application, for "[w]here a decision of
this Court could produce substantial inequitable results if applied retroactively, there
is ample basis in our cases for avoiding the 'injustice or hardship' by a holding of non-
retroactivity." (Citation omitted.)

Id. at 107.

The first factor of Chevron Oil Co. is pertinent for this analysis. SFR Investments was not

clearly foreshadowed. The SFR Investments decision recognized, "Nevada's state and federal district

courts are divided on whether NRS 116.3116 establishes a true priority lien." SFR Investments,

334 P.3d at 412. SFR Investments should be applied only prospectively, because it establishes a new

principle of law, deciding an issue of first impression not clearly foreshadowed and overruling clear

past precedent on which litigants may have relied.

In another similar case, this Court held retroactive application of SFR Investments was

improper. In Christina Trust v. S&P Homes, No. 2:15-cv-01534-RCJ-VCF, 2015 WL 6962860 (D.

Nev. Nov. 9, 2015), this court explained:

It is not disputed that both the state and federal trial courts were in sharp
disagreement as to whether an HOA Sale under NRS 116.3116 extinguished a prior-
recorded first mortgage, and that the practice in the real estate industry prior to the
announcement of the Nevada Supreme Court's controversial decision was to treat
such sale as not extinguishing first mortgages . . . At best, the [SFR Investments
decision] decided an issue of first impression whose resolution was not clearly
foreshadowed.
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Id. at *4. This court also held retroactive application of SFR Investments did not further the purpose

of the HOA super-priority rule and the extinguishment of a first deed of trust through an HOA sale

"where the extinguishment rule was not only unclear but presumed within the relevant industry at the

time of the foreclosure sale to be to the contrary, would be an extremely, not just a substantially,

inequitable result." Id. at *5.2 This court should do the same again here.

VI. CONCLUSION

Thunder's claim to the property depends on a foreclosure sale that was both unconstitutional

and commercially unreasonable. Thunder is not a bona fide purchaser who can appeal to equity or

the recording act to protect it from U.S. Bank's superior interest. And Thunder's statute of limitations

defense fails because it relies on inapplicable statutes and because Thunder has not met its burden of

production.

U.S. Bank is entitled to summary judgment.

DATED this 19th day of April, 2017.

AKERMAN LLP

/s/ Vatana Lay
MELANIE D. MORGAN, ESQ.
Nevada Bar No. 8215
VATANA LAY, ESQ.
Nevada Bar No. 12993
1160 Town Center Drive, Suite 330
Las Vegas, Nevada 89144
Attorneys for Plaintiff US Bank National Association,
as Trustee for the Specialty Underwriting and
Residential Finance Trust Mortgage Loan Asset-
Backed Certificates Series 2006-BC4

2 The court also noted Chevron Oil Co. "cited ten of its own cases dating as far back as the Civil
War for the rule limiting the retroactivity of 'judicial decisions' not only in criminal cases but also 'in
cases of nonconstitutional, noncriminal state law.'" Id. at *4.
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY on the 19th day of April, 2017, and pursuant to Federal Rule of Civil

Procedure 5, I filed and served a true and correct copy of the foregoing U.S. BANK NATIONAL

ASSOCIATION'S MOTION FOR SUMMARY JUDGMENT via the Court's CM/ECF system

on the following:

Roger P. Croteau, Esq.
Timothy Rhoda, Esq.
ROGER P. CROTEAU & ASSOCIATES, LTD.
9120 West Post Road, Suite 100
Las Vegas, Nevada 89148
Attorneys for Thunder Properties Inc. and
Westland Real Estate Development and
Investments

/s/ Chelsie Willey
An employee of AKERMAN LLP
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INDEX OF EXHIBITS TO U.S. BANK NATIONAL ASSOCIATION'S
MOTION FOR SUMMARY JUDGMENT

Case No.: 3:16-cv-00501-RCJ-WGC

Exhibit A Deed of Trust Recorded May 30, 2006

Exhibit B Corporate Assignment of Deed of Trust Recorded September 29, 2008

Exhibit C Corporate Assignment of Deed of Trust Recorded July 24, 2009

Exhibit D CC&R’s

Exhibit E Notice of Delinquent Assessment and Claim of Lien Recorded

February 17, 2010

Exhibit F Notice of Default and Election to Sell Recorded April 26, 2010

Exhibit G Notice of Homeowners Association Sale Recorded December 20, 2010

Exhibit H Deed in Foreclosure of Assessment Lien Recorded February 10, 2011

Exhibit I Declaration of Matthew Lubawy

Exhibit J Quitclaim Deed to Westland Real Estate Recorded April 30, 2013

Exhibit K Quitclaim Deed to Thunder Properties Recorded August 26, 2013

Exhibit L Thunder Properties Financial Records

Exhibit M Deposition of Jon Jentz

Exhibit N Thunder Properties, Inc.’s Responses to Plaintiff’s First Set of Interrogatories
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EXHIBIT A

Deed of Trust Recorded May 30,
2006
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EXHIBIT B

Corporate Assignment of Deed of
Trust Recorded September 29, 2008
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EXHIBIT C

Corporate Assignment of Deed of
Trust Recorded July 24, 2009
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EXHIBIT D

CC&R’s
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EXHIBIT E

Notice of Delinquent Assessment
and Claim of Lien Recorded

February 17, 2010
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EXHIBIT F

Notice of Default and Election to
Sell Recorded April 26, 2010
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EXHIBIT G

Notice of Homeowners Association
Sale Recorded December 20, 2010
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EXHIBIT H

Deed in Foreclosure of Assessment
Lien Recorded February 10, 2011
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EXHIBIT I

Declaration of Matthew Lubawy
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EXHIBIT 1

Appraisal Report
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17-0003RESIDENTIAL APPRAISAL SUMMARY REPORT
17655 Little Peak Ct Reno NV 89508

Washoe Woodland Village Phase 13, Lot 1150

556-412-26 2011-12 1,078.81 0 known
Bryan & Michelle Rodriguez * 

Unknown
Cold Springs N/A 26.13

Fair Market Value

Litigation  * as of February 10, 2011

Akerman, LLP
Akerman, LLP 1160 Town Center Dr, Ste. 330, Las Vegas, NV 89144

Tammy L. Howard 3034 S. Durango Drive, Suite 100, Las Vegas, NV 89117

25
375
150

New
45
15

50

10
5

35
The nbhd. is located 20 miles NW of 

downtown Reno in the town of Cold Springs.  It is bound on the west by the California border, the north by the alignment of Jackpot Road, the 
east by White Lake Parkway (alignment of) and the south by US Highway 395.  This area includes a compatible mix of tract style SFR's, 
mobile homes and apartments.  White Lake, a dried up lake bed, borders the nbhd on the south.  The area has a compatible range of ages 
and quality.  The area has an adequate mix of public schools, parks, shops, & general conveniences.  Access is good via the freeway system 
and local streets.  The reasonable exposure time for the subject property at the opinion of market value stated in this report is 60-90 days.  
Data obtained from the Washoe County Assessor's Office indicates sales price had been declining slightly in the previous 12 months.  
Average overall appeal and marketability.  The price range noted above is based on sales; the value range could potentially be higher.  

Irregular, see parcel map 6,675 sf
MDS Medium Density Suburban

Unknown

Asphalt
Concrete
Concrete
Electric
None

Level
Typical for neighborhood
Irregular
Assume adequate
None
Front/rear, minimal

X 32031C 3039G 3/16/2009

Single family residential Single family residential
The highest and best use is as it exists, a single family residence for owner occupancy.  

No apparent adverse easements, encroachment, environmental conditions, illegal or legal nonconforming zoning uses noted 
at the time of the inspection; however, inspection was made without the benefit of a title report or survey.

1
2

Standard/2 story

6
2

Masonry
Hardboard
Comp. shingle
None
Fixed/Sliding
WovenMesh

No
Yes
None

N/A
NoneNoted

NoneNoted
NoneNoted

N/A
FAU
Elec.

Yes

Assume tile/carpet
Assume drywall/paint
Assume wood/paint
Assume tile
Fiberglass/tile/equiv.
Assume raised panel
Assume solid surface

None
Open
None
Yes
Wood
None

2
2

Concrete
5 3 2.5 1,624

Assume tile/carpet flooring, standard cabinets with solid surface countertops,  overhead lights/fans, front and rear drought 
tolerant landscaping, wood fence enclosed rear yard

As of the effective date of this appraisal, the subject property 
is assumed to be in average condition.   We are not aware of any major repairs, renovation, or remodeling that had been done or needed to 
be done as of the date of value.  The effective age is based on the appraiser's view of the property from Google Maps/photographs. Exterior 
photographs were obtained from Google Maps and Washoe County Assessor's website; a physical inspection of the subject 
property and comparables has not been made by these appraisers.  An extraordinary assumption is made that the interior is in 
similar condition as the exterior and that the condition was similar at the effective date of this appraisal.  The use of the 
extraordinary assumption may have affected the assignment results.
*Personal property items are not included herein.  The interior description has been based on public records.   
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17-0003RESIDENTIAL APPRAISAL SUMMARY REPORT

County Records/MLS

None/Prior three years
N/A
County Records

Washoe County Records did not reveal any transfer of the subject in the 
3-year period preceding the date of value, February 10, 2011.  The property had been under the 
ownership of Bryan & Michelle Rodriguez since May 30, 2006 at which time it was purchased for 
$265,840.  We are not aware of any sales, listings or offers in 3-year period preceding the effective date 
of value.  

17655 Little Peak Ct
Reno, NV 89508

0.00

Assessor/Google Map

County Rcrds

N/A
0.00
Fee Simple
N/A
Average
6,675 SF/CDS
None
Standard/2 story
Average, typical
6
Assm. average

5 3 2.5
1,624

0
N/A
Average
FAU/Central
Standard
2 car garage
Patio
None/standard
None
L/S, masonry wall
N/A
N/A

17700 Boxelder Ct
Reno, NV 89508
0.27 miles S

119,900
73.83

MLS#100010354,Doc.3940675
Washoe County Assessor

Cash equivalent
REO sale
Fee Simple
11/8/2010 COE
Average
8,173 SF/CDS -1,000
None
Standard/2 story
Average
7 years
Average

5 3 2.5
1,624 0

0
N/A
Average
FAU/Central
Standard
2 car garage
Similar
None/Similar
None
Similar
10/8/2010
80+/-

-1,000

118,900

17925 Drift Creek Ct
Reno, NV 89508
0.33 miles SW

130,000
73.16

MLS#100003634,Doc.3964454
Washoe County Assessor

Cash equivalent
Short sale
Fee Simple
1/18/2011 COE
Average
7,684 SF/CDS
None
Standard/1 story -10,000
Average
7 years
Average

5 3 2 +2,000
1,777 -3,800

0
N/A
Average
FAU/Central
Standard
2 car garage
None +1,000
None/Similar
None
Similar
1/18/2011
190+/-

-10,800

119,200

17345 Aquamarine Dr
Reno, NV 89508
0.88 miles E

135,000
75.97

MLS#100015191,Doc.3967990
Washoe County Assessor

Cash equivalent
REO sale
Fee Simple
1/28/2011 COE
Average
8,783 SF/CDS -1,000
None
Standard/1 story -10,000
Average
7 years
Average

5 3 2 +2,000
1,777 -3,800

0
N/A
Average
FAU/Central
Standard
3 car garage -3,500
Cov. patio -1,000
None/Similar
None
Similar
1/5/2011
72+/-

-17,300

117,700
All 3 sales are located in the subject subdivision in Cold Springs.  Adjustments were made for basic 

differences including lot size, living area, bathrooms, and patio areas.  Sale 1 is a model match on a larger lot while sales 2 and 3 involve 
slightly larger single story residences.  Typically the market recognizes a difference between a single versus two story residence with all other 
features being similar.  The cost difference alone is reported by Marshall and Swift to be $5/sf on an average quality house which, in this case 
would suggest a difference of $8,885.   While cost does not equate value, the sales used herein indicate the market recognizes the 
difference and a downward adjustment of $10,000 is made. 

Sale 1 was on the market for just under 3 months before selling at list.   It was previously been acquired by FNMA in July 2010 for $192,682.  

Sale 2 was on the market for slightly more than 6 months before selling $3,000 above list as a short sale.  It had been owned by the seller 
since March 2005 at which time it was purchased for $244,825.  

Sale 3 was upon the market for 72 days before selling $3,900 below list.  It had been acquired by FNMA in December 2010 for $216,800.  

Sales 1 and 3 represent REO transactions while sale 2 was a short sale.  All are considered to be indicative of market conditions as of the 
effective date of value with no adjustment necessary.  

119,000
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17-0003RESIDENTIAL APPRAISAL SUMMARY REPORT

The cost approach is not considered an 
accurate reflection of current market value for the subject property, and has not been developed.

Single family homes are not typically sold on an income basis.  The income 
approach is not required for credible results.  

A monthly fee of $33 is reportedly charged for maintenance of common area landscaping.  

119,000 N/A N/A
The sales comparison approach is considered the most reliable indicator of value, as it best reflects the actions of buyers & sellers in 

the market.   Most homes are owner occupied & do not produce income, so the income approach is not applicable.  The cost approach is not an 

accurate reflection of current market value for the subject property & was not developed.  The adjusted range is from $117,700 to $119,200 with a 

retrospective value of $119,000 estimated for the subject property by weighting sale 1 as most similar.  This equates to $73.27/sf which falls within the 

unadjusted range established by the sales.   

The subject property is 
being appraised with a retrospective date of value as of February 10, 2011.  We assume the condition noted from an exterior view from 
Google Maps is similar to the property's retrospective date.

119,000 February 10, 2011

19

Brieanne Siriwan Akerman, LLP
brieanne.siriwan@akerman.com 1160 Town Center Dr, Ste. 330, Las Vegas, NV 89144

Tammy L. Howard
Valbridge Property Advisors

(702) 242-9369 (702) 242-6391
tlhoward@valbridge.com

01/17/2017
A.0000253-CG NV

06/30/2017

Matthew J. Lubawy, MAI
Valbridge Property Advisors

(702) 242-9369 (702) 242-6391
mlubawy@valbridge.com

01/17/2017
A.0000044-CG NV

04/30/2017
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Purpose:  The purpose of this appraisal is to form an opinion of the fair market value for the subject property as of
the effective date which is a retrospective date of February 10, 2011.    

Intended User: Akerman, LLP.  No other users are intended by the Appraiser.  Appraiser shall consider the
intended users when determining the level of detail to be provided in the Appraisal Report.

Intended Use: Litigation.   No other use is intended by the Appraiser.  The intended use as stated shall be used by
the Appraiser in determining the appropriate Scope of Work for the assignment.  

 Scope of Appraisal:

Upon receiving this assignment from the client we identified the intended users of the report, confirmed that the
effective date of the appraisal is to be consistent with a retrospective date provided by the client. Next the real
property being appraised was identified and available property-specific data was collected through public records,
various data services and or MLS database.  

As agreed by the client, an exterior inspection of the subject property was not made by the appraisers signing this
report; rather we have viewed aerials and street photographs of the subject and comparable sales from Google
Maps, Washoe County Assessor and MLS if available.  However, the appraisers signing this report are familiar with
the Reno market.  

A visual observation of the unobstructed, exposed surfaces of accessible areas from standing height was performed
on the exterior areas of the subject property for valuation purposes only.  The appraiser is NOT a "home inspector"
and can only report conditions based on the visual observation noted above.  The appraiser DOES NOT warrant any
part/whole of the subject property environmental conditions or other conditions that would require a licensed
professional such as; identifying the existence of Lead Based paint, Mold, Soil Slippage, Hazardous Waste, Radon
Gas etc.  We did not test the subject's mechanical systems; the appraiser is not an expert with regard to mechanical
issues or electrical, plumbing, roof, foundation systems, or State, City, County, Building Code compliance etc. 

The appraiser's review of the photographs and public records included noting the apparent condition, quality, utility,
amenities and architectural style.  Measurements and room counts used in this report came from county records.  
Zoning data was obtained from public records, office files, and or city/county planning offices.  The collected data
was then used to develop a profile of the subject property and analyze the highest and best use of the subject
property.  

The appraiser performed a search of the local market area for the most similar closed comparable sales,
pending/contingent sales and active listings.  The accessible sales were inspected from Google Maps and aerials. 
The sales were confirmed and verified from public records, various data services, MLS and when necessary with an
agent, the owner, or the title company.  Interior/exterior upgrade adjustments may be made to one or more of the
comparables due to information obtained from the appraiser's view of the property (Google Maps and aerials) and/or
information obtained from the multiple listing service (MLS) or other public record sources that might be available. 
Where available, the appraiser has reviewed interior photographs provided by listing agents on the comparables to
obtain a better understanding of these properties.  The sales data was then analyzed and a value opinion derived.  

In the preparation of this report, we have relied on data from county records, multiple listing service, title companies,
etc.   We believe this report to be complete and accurate, however, should any error or omission be subsequently
discovered, we reserve the right to correct it.  

Sales Comparison Analysis:
For the purpose of this appraisal, when conflict  between county records and appraiser inspection were noted,
appraiser inspection was used.  For the purpose of this appraisal, data obtained from county records was used.
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17655 Little Peak Ct
0.00
1,624
5
3
2.5
Average
None
6,675 SF/CDS
Average, typical
6

Photo from Washoe 
County Assessor
Website

Google Maps

Looking west along
Little Peak Court, 
subject is on the left
at the rear of the
photo
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17655 Little Peak Ct
Reno Washoe NV 89508
Akerman, LLP

17700 Boxelder Ct
0.27 miles S
119,900
1,624
5
3
2.5
Average
None
8,173 SF/CDS
Average
7 years

Photo from Washoe County
Assessor's Office Website

17925 Drift Creek Ct
0.33 miles SW
130,000
1,777
5
3
2
Average
None
7,684 SF/CDS
Average
7 years

Photo from Washoe County
Assessor's Office Website

17345 Aquamarine Dr
0.88 miles E
135,000
1,777
5
3
2
Average
None
8,783 SF/CDS
Average
7 years

Photo from Washoe County
Assessors Office Website
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17-0003Assumptions, Limiting Conditions & Scope of Work
17655 Little Peak Ct Reno NV 89508

Akerman, LLP 1160 Town Center Dr, Ste. 330, Las Vegas, NV 89144
Tammy L. Howard 3034 S. Durango Drive, Suite 100, Las Vegas, NV 89117
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1 
 

MATTHEW LUBAWY, MAI 
DEPOSITIONS/TRIAL TESTIMONY 

 
 

DEPOSITIONS 
 
 

NEVADA STATE DISTRICT COURT 
 

Branch Banking and Trust Company, et al., vs. Joe D. Thomas, et al., (Case #A-12-
670622-B) 
Date: August 9, 2013 
Attorneys: Gabriel Blumberg, Gordon Silver  Attorneys for Defendant; Allison Noto, 
Sylvester & Polednak, Attorneys for Plaintiff 
Our File No: 13-0108-000 

 
Richard & Bie-Shia K. Chu, et al. vs. Alan Schachtman, et al., (Case #A572474) 
Date:  November 19, 2014 
Attorneys:  Scott Coston, Burdman & Coston  Attorneys for Plaintiff; Jeff Garofalo, Lee, 
Hernandez, Landrum & Garofalo, Attorneys for Defendant 
Our File No: 14-0195-001 
 
SFR Investment Pool 1, LLC. vs. Nationstar Mortgage, LLC., Sandra Salas, Does 1 
through X and ROE Corporations I through X (Case #A-13-684596-C) 
Date:  July 1, 2015 
Attorneys:  Karen L. Hanks, Howard Kim & Associates - Attorneys for Plaintiff; Melanie 
D. Morgan, Akerman, LLP - Attorneys for Defendant 
Our File No: 15-1013 
 
Ignacio Gutierrez vs. SFR Investments Pool 1, LLC; Nevada Association Services, Inc., 
Horizon Heights Homeowners Association; KB Home Mortgage Company, , DOE 
Individuals I through X, ROE Corporations and Organization I through X. 
 
SFR Investments Pool 1, LLC. vs. Ignacio Gutierrez; Nationstar Mortgage, LLC, 
Countrywide Home Loans, Inc., Does I-X; and Roes 1-10, inclusive (Case #A-13-
684715-C) 
Date:  August 5, 2015 
Attorneys:  Karen L. Hanks, Howard Kim & Associates  Attorneys for Plaintiff; 
Akerman, LLP, Attorneys for Defendant 
Our File No: 15-1021 
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MATTHEW LUBAWY, MAI 
DEPOSITIONS (continued) 

 
Hodgepodge, LLC. vs. Blood Family Trust U/A/D 10/25/90, by and through its 
Trustees, John R. Blood and Paula Blood, Does I-X; and ROE Entities I-X, inclusive 
(Case #A-15-719153-B) 
Date:  November 10, 2015 
Attorneys:  Erika Pike Turner with Garman, Turner, Gordon  Attorneys for Plaintiff; 
Jeff Sylvester with Sylvester & Polednak, LTD, Attorneys for Defendant 
Our File No: 15-0131-001 & 002 
 
Federal Deposit Insurance Corporation as Receiver for Washington Mutual Bank. vs. 
Nevada Title Company (Case #2:14-cv-01567-GMN-GWF) 
Date:  December 21, 2015 
Attorneys:  Emilia P.E. Morris, Mortgage Recovery Law Group LLP.  Attorneys for 
Plaintiff;  
Scott Burris with Wilson Elser Moskowitz Edelman & Dicker, LLP, Attorneys for 
Defendant 
Our File No: 15-1070 
 
Carrington Mortgage Services, LLC vs Saticoy Bay LLC Series 6709 Brick House; 
Cactus Springs at Fairfax Village Homeowners Association; Hampton & Hampton 
Collections, LLC (Case #2:15-cv-01852 APG-PAL) 
Date:  June 3, 2016 
Attorneys:  Maximiliano D. Couvillier, III, Black & Lobello  Attorneys for Plaintiff;  
Robert S. Larsen and David T. Gluth, Gordon & Rees LLP - Attorneys for Defendant 
Our File No: 16-0057 
 

 
U.S. DISTRICT COURT 
 

George F. Tibsherany, Inc. vs. The Midby Companies, LLC (Case #CV-S-05-
0613-LDG-GWF  
Date:  December 11, 2006 
Attorneys:  Nicholas M. Wieczorek (Morris, Polich, and Purdy, LLPO),  
William L. Coulthard (Harrison, Kemp & Jones), John Wendland (Weil  
& Drage, APC), Scott R. Cook (Gordon & Rees), Aviva Gordon (Ellis &  
Gordon) 
Judge:  Lloyd D. George 
Our File No: 06-301 
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FEDERAL BANKRUPTCY COURT 
 

 
Whitton Corporation (Case #BK-S-10-32680-BAM) 
Date:  April 13, 2011 
Attorneys:  Rodney M. Jean and Mohamed A. Iqbal, Jr., (Lionel Sawyer  Collins) 
 
Marion Manor, LLC (Case No. BK-S-11-28020-BAM) 
Date:  February 24, 2012 
Attorneys:  Chris Kaup and Lars Evensen with Holland & Hart; David J. 
Winterton & Associates, Ltd. 
 
Desert Inn Management Company, LTD. (Case No. BK-S-12-16719-LBR) 
Date:  January 29, 2013 
Attorneys:  Eric T. Gjerdingen, Gordon Silver & Jefrey Willis, Snell & Wilmer 
 

TRIAL TESTIMONY 
 
 
NEVADA STATE DISTRICT COURT 
 

Bank of Nevada vs. Monterey Industrial, LLC; and Maria Guadalupe De 
Tostado, (Case #A-10-623435-C) 
Date: March 15, 2011 
Attorney:  Michael D. Mazur, ESQ 
Judge: Jessie Walsh 
 
Alliance Homes LLC (Bank of NV) vs. N. Las Vegas II, LLC; Frank T. Ferraro, 
Jr.; Christopher Paskvan; Tom Fehrman, (Case #A-10-610698-C) 
Date: April 15, 2011 
Attorneys:  H. Stanley Johnson, CJD Law Group LLC; James B. Ball, Poli and Ball, 
PLC 
Judge: Nancy L. Allf 
 
Bank of Nevada vs. Pebble Pines, LLC and Quiet Moon, LLC, (Case #A-11-
637410-C) 
Date: June 3, 2011 
Attorney:  Stephanie Hardie Allen  Kaempfer Crowell Penshaw Gronauer & 
Fiorentino 
Judge: Jerry A. Wiese 
Our File No: 10-468 
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NV Energy v. Copperfield Investment & Development Co.  
(Case # A-09-604760-C) testified on behalf of Plaintiff 
Date:  October 27, 2011 
Attorneys:  Plaintiff attorney: Kirby Gruchow (Leach, Johnson, Song & Gruchow) 
Defendant attorney:  John M. Netzorg  
Judge:  Susan Johnson 
 
Bank of Nevada v. Classic Productions, LLC 
(Case # A-10-626894-C) testified on behalf of Plaintiff 
Date:  August 27, 2012 
Attorneys:  Plaintiff attorney:  Michael D. Mazur  
Defendant attorney:  Lucas M. Gjovig  
Judge:  Jerry A. Wiese 
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Taylor Emanuel v. Richard Jones, et al. 
(Case # A-10-611339-B) testified on behalf Defendant/Counter Claimant   
Bank of Las Vegas 
Date:  August 28, 2012 
Attorneys:  Defendant/Counter Claimant attorney:  Nicole Lovelock  
(Holland & Hart, LLP) 
Plaintiff attorney:   David J. Winterton 
Judge:  Elizabeth Gonzalez 
 
November 2005 Land Investors, LLC, et al. vs. Nevada Power Co. 
(Case # A-10-611150-C  testified on behalf of Defendant  Nevada Power Company 
Date:  June 28 & July 1, 2013 
Attorneys:  Defendant: William E. Peterson & Janine C. Prupas, Snell & Wilmer (Snell & 
Wilmer, LLP) 
Plaintiff attorney:  J. Randall Jones & Eric M. Pepperman (Kemp, Jones & Coulthard, 
LLP) & Mark E. Ferrario (Greenberg Traurig) 
Judge:  Gloria Sturman 
 
Branch Banking and Trust Company, et al., vs. Joe D. Thomas, et al., (Case #A-12-
670622-B) 
Date: September 9, 2013 
Attorneys: Gabriel Blumberg, Gordon Silver  Attorneys for Defendant; Allison Noto, 
Sylvester & Polednak, Attorneys for Plaintiff 
Our File No: 13-0108-000 
Judge:  Elizabeth Gonzalez 

 
Branch Banking and Trust Company, et al., vs. Joe D. Thomas, et al., (Case #A-12-
670622-B) 
Date: September 9, 2013 
Attorneys: Gabriel Blumberg, Gordon Silver  Attorneys for Defendant; Allison Noto, 
Sylvester & Polednak, Attorneys for Plaintiff 
Our File No: 13-0108-000 
Judge:  Elizabeth Gonzalez 

 
Nevada State Bank vs. David Fandel, (Case #A-14-697643-B) 
Date: August 24, 2015 
Attorneys: Erika Pike Turner, Garman Turner Gordon, LLP  Attorney for Plaintiff, John 
Gutke, Attorney for Defendants;  
Our File No: 134-0254-000 and 13-0255-000 
Judge:  Mark Denton 

AA146



 

6 
 

 
2010-1 CRE Venture LLC vs. OHDB, LLC., Lawrence Doyle, Joseph Lamarca, Stan 
Wasserkrug, John Hessling, Keith Lyon and Bonnie Chu (Case #A-13-680017-B) 
Date: November 30, 2015 
Attorneys: Alina Shell, McLetchie Shell, LLC  Attorney for Defendant, Leslie S. Godfrey, 
Greenberg Traurig, LLP, Attorney for Plaintiff;  
Our File No: 15-0004-001 
Judge:  Susan W. Scann 

 
U.S. DISTRICT COURT 

 
 
FDIC as receiver for Community Bank of Nevada vs. Glen Smith & Glen 
Development Company LLC (Case #A575592)  
Date: January 10, 2011 
Attorneys: Spencer H. Gunnerson, Kemp, Jones & Coulthard; Aaron Shipley, McDonald 
Carano Wilson 
Judge: Elizabeth Gonzales 
Our File No: 09-251 
 

 
FEDERAL BANKRUPTCY COURT 
 

 
Francis K. Poirier vs. Sean R. Harron and Elise M. Harron (Bankruptcy Case #09-22463-
mkn)  
Date: November 9, 2010 
Attorneys: Michael Stein and Erica J. Stutman of Snell & Wilmer 
Chief Judge: Mike K. Nakagawa 
Our File No:  1007-001C (Residential) 
 
Francis K. Poirier vs. Sean R. Harron and Elise M. Harron (Bankruptcy Case #09-22463-
mkn)  
Date: January 13, 2011 
Attorneys: Michael Stein and Erica J. Stutman of Snell & Wilmer 
Chief Judge: Mike K. Nakagawa 
Our File No: 1007-001C (Residential) 
 
Whitton Corporation (Case #BK-S-10-32680-BAM) 
Date:  June 3, 2011 
Attorneys:  Rodney M. Jean and Mohamed A. Iqbal, Jr., (Lionel Sawyer Collins); 
David Snyder and Brett Axelrod (Fox Rothschild) 
Judge: Bruce A. Markell 
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Marion Manor, LLC (Bankruptcy Case No. BK-S-11-28020-BAM) 
Date:  February 28-29, 2011 and March 9, 2011 
Attorneys:   Tenille Pereira, (David J. Winterton & Assoc

s Attorney 
Judge:  Bruce A. Markell  
Our File No: 11-272 
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Fee Schedule 
 

 
 
 
 
 
Three-hour minimum for deposition and testimony. 
 
If deposition or Court Testimony is cancelled within 24 hours of scheduled appearance, client will be billed for 50% 
of the three-hour minimum, in addition to any preparation time. 
 

Expert Witness Testimony $400/hr. 
Deposition and Court Testimony $400/hr. 
Supplemental Work, Research, Trial Preparation $400/hr. 
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EXHIBIT J

Quitclaim Deed to Westland Real
Estate Recorded April 30, 2013
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EXHIBIT K

Quitclaim Deed to Thunder
Properties Recorded August 26,

2013

AA153



AA154



{38264028;1}

EXHIBIT L

Thunder Properties Financial
Records
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EXHIBIT M

Deposition of Jon Jentz
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  Jon Jentz    March 8, 2017
30(b)(6) Representative of Thunder Properties, Inc.

www.aacrlv.com
All-American Court Reporters (702) 240-4393

Page 1

1             UNITED STATES DISTRICT COURT

2                  DISTRICT OF NEVADA

3

4 US BANK NATIONAL ASSOCIATION, AS )
TRUSTEE FOR THE SPECIALTY        ) CASE NO. 3:16-CV-00501-RCJ-WGC

5 UNDERWRITING AND RESIDENTIAL     )
FINANCE TRUST MORTGAGE LOAN      )

6 ASSET-BACKED CERTIFICATES SERIES )
2006-BC4,                        )

7                                  )
       Plaintiffs,               )

8                                  )
          vs.                    )

9                                  )
WOODLAND VILLAGE HOMEOWNERS      )

10 ASSOCIATION; WESTLAND REAL ESTATE)
DEVELOPMENT AND INVESTMENTS;     )

11 THUNDER PROPERTIES, INC.; AND    )
PHIL FRINK & ASSOCIATES, INC.,   )

12                                  )
       Defendants.               )

13  ________________________________)

14

15

16               DEPOSITION OF JON JENTZ

17 30(b)(6) REPRESENTATIVE OF THUNDER PROPERTIES, INC.

18          Taken on Wednesday, March 8, 2017

19                    At  1:00 p.m.

20           At All-American Court Reporters

21               1160 N Town Center Drive

22                      Suite 300

23                   Las Vegas, Nevada

24

25 REPORTED BY:  SHIFRA MOSCOVITZ, CCR NO. 938
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1 APPEARANCES:

2 For US Bank National Association:

3                VATANA LAY, ESQ.
               AKERMAN, LLP

4                1160 Town Center Drive
               Suite 330

5                Las Vegas, Nevada 89144
               (702)634-5000

6

7

8 For Westland Real Estate Development and Investments,
Thunder Properties, Inc.:

9
               ROGER P. CROTEAU, ESQ.

10                ROGER P. CROTEAU & ASSOCIATES, LTD.
               9110 West Post Road

11                Suite 100
               Las Vegas, Nevada 89148

12                (702)761-3846

13
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21

22

23

24

25
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1

2                     EXAMINATION

3 WITNESS:                                           PAGE
Jon Jentz

4

5 Examination by:
Mr. Lay                                             4

6

7

8

9

10                       EXHIBITS

11 EXHIBIT                                           PAGE

12 A           Notice of Deposition                   4

13 B           Printout from the Secretary of         4
            State website

14
C           Foreclosure Deed                       24

15
D           Quit Claim Deed                        24

16
E           Quit Claim Deed                        24
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1           LAS VEGAS, NEVADA; MARCH 8, 2017

2                      1:00 P.M.

3                        -oOo-

4 (NRCP Rule 30(b)(4) waived by the parties prior to the

5 commencement of the deposition.)

6 (FRCP Rule 30(b)(5) waived by the parties prior to the

7 commencement of the deposition.)

8                     (Exhibits A-B were marked for

9                     identification.)

10 (In an off-the-record discussion held prior to the

11 commencement of the deposition proceedings, counsel

12 agreed to waive the court reporter requirements

13 under Rule 30(b)(4) of the Nevada Rules of Civil

14 Procedure.)

15 Thereupon--

16                      JON JENTZ,

17 was called as a witness, and having been first duly sworn,

18 was examined and testified as follows:

19                     EXAMINATION

20 BY MR. LAY:

21      Q.   Good afternoon, my name is Vatana Lay and

22 I am here for US Bank.  Can you please state your

23 full name and spell your last?

24      A.   Jon Jentz, J-E-N-T-Z.

25      Q.   And you are familiar with the deposition
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1      Q.   Do you currently work?

2      A.   Sort of, I manage my own property.

3      Q.   So is that your current occupation, like

4 property manager?

5      A.   Realtor is probably my current occupation.

6      Q.   Okay.  And do you own your own company?

7      A.   Yes.

8      Q.   Okay.  What company is that?

9      A.   Balboa Realty.  I am partners with my

10 brother.

11      Q.   How long have you been principal of Balboa

12 Realty?

13      A.   I think since '73.

14      Q.   And there is two principals, yourself and

15 your brother?

16      A.   Yes.

17      Q.   So you have you been in the real estate

18 business since 1973 then?

19      A.   Yes, a little before that.

20      Q.   How long would you say you have been in

21 real estate?

22      A.   I think I got my first license in '68 or

23 '69.

24      Q.   Okay.  You have been doing real estate

25 investment for a while?
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1 Texas, I think that's it.

2      Q.   Okay.  So currently, is Thunder only

3 purchasing properties in California and Nevada then?

4      A.   Thunder has only purchased properties in

5 Nevada.

6      Q.   So Thunder is only purchasing properties

7 in Nevada.  And you individually, are you currently

8 still investing in properties in California and

9 Nevada?

10      A.   Yes.

11      Q.   And how many properties would you say

12 Thunder purchased in 2016?

13      A.   Probably one or two.

14      Q.   What about 2015?

15      A.   Probably seven or eight.

16      Q.   2014?

17      A.   Probably 50.

18      Q.   Fifty.  And are you yourself affiliated

19 with any other entities that also invest in

20 purchasing properties?

21      A.   Yes.

22      Q.   Which entities are those?

23      A.   Airmotive Investments, Las Vegas

24 Development Group, and LVDG, which is a subpart of

25 Las Vegas Development Group.
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1           MR. CROTEAU:  I am going to object, based

2      on he is a 30(b)(6) witness.  So in terms of

3      his other business affairs.

4      A.   Sahara East is another entity, Washington

5 212, yes, a few others.

6      Q.   Okay.  Are the entities that you just

7 mentioned, do they purchase properties in just

8 Nevada?

9      A.   No.

10      Q.   Okay.

11      A.   Some of them.

12      Q.   But not all of them?

13      A.   Yes.

14      Q.   Do you know which ones of those, the ones

15 that only purchase properties in Nevada?

16      A.   I think Las Vegas Development Only

17 purchased in Nevada.  I think Airmotive Investments

18 only purchased properties in Nevada.

19      Q.   And then for Thunder, Airmotive and LVDG,

20 were those properties, properties from HOA

21 foreclosure sales or were there other types of

22 sales?

23      A.   Other types of sales.

24      Q.   So generally, how did Thunder become aware

25 that a property was going to be coming up for sale?
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1           MR. CROTEAU:  Objection.  Vague and

2      ambiguous.  This particular property?

3           MR. LAY:  Just in general, for it's

4      business purposes.  He said that Thunder

5      purchased and rented out properties.

6      Q.   So when it wanted to purchase properties,

7 how did it become aware they were going up for sale?

8      A.   Primarily through Foreclosure Radar, now

9 it's called Property Radar.  That was the primary.

10      Q.   So was this a site that Thunder would

11 visit on a regular basis just to see what is going

12 up for sale?

13      A.   Yes, it was a paid site.

14      Q.   Just generally, what did Thunder do to

15 prepare for a sale once it decided, hey, this is a

16 property we are going to look at?

17      A.   We looked at the properties that were

18 coming up for sale and typically what I am going to

19 call normal houses, not condos, not really expensive

20 houses, houses that I found would make it good in

21 the rental market, middle income priced houses.  We

22 look at the areas where they are in and look for the

23 rental value of the house and typically drove by to

24 look at the overall condition that I could tell

25 whether it was occupied, whether it was vacant, and
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1 then they use this website, Property Warehouse, that

2 had a link to Zillow, and you could look at a

3 picture of it typically and what the market value or

4 rental and so forth was.  That's probably about it.

5      Q.   Okay.  Did you or did Thunder document any

6 of this research in any way?

7      A.   Probably did at the time, but nothing was

8 kept.

9      Q.   When you say probably did at the time, how

10 would it have been done at the time?

11      A.   Driving by you might look at 20 properties

12 and only three or four would actually go to auction,

13 and you would write down vacant, not vacant, good

14 condition, better than average, below average, good

15 area, bad area, just so when I came in the next day

16 I refreshed what the general condition and area of

17 the property was.

18      Q.   So you are saying you would have taken

19 hand written notes?

20      A.   Yes.

21      Q.   And then earlier you testified that one of

22 the sites that you would look at is Zillow?

23      A.   Well, it was a link from Property Radar

24 where you could click on it and it took you to

25 Zillow on that property.  And had the Zillow
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1 information on it.

2      Q.   Would it take you to the Zillow website?

3      A.   Yes.

4      Q.   And I think you testified that part of the

5 information that Zillow gives is the market value of

6 the property?

7      A.   Well, it gives what they call a Zillow

8 value, it gives a rental value, it gives, if it's

9 listed for rent or for sale it gives you that value.

10      Q.   What are you focusing on when you are on

11 the zillow website, what information is important to

12 you?

13      A.   Rental, mine was looking at renting this

14 house and what I would receive for it.

15      Q.   Did you ever look at what the Zillow value

16 of the property was?

17      A.   You mean the Zillow value?

18      Q.   Yes.

19      A.   Yes, I probably did.

20      Q.   And was there a reason you would look at

21 that?

22      A.   Well, it just was there.  I mean it was

23 listed on Property Radar, what they would call a

24 value assigned to it, so that's always a starting

25 point, and it probably told you a lot of area, and
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1 the size of the area.  I mean square footage was

2 another item you would look at, number of bedrooms.

3      Q.   Would the Zillow value or the value on the

4 Property Radar website, would that affect your

5 decision making in terms of whether or not to

6 purchase the property?

7      A.   I don't know, probably not, but I guess at

8 times it could.  If I saw a property listed for a

9 million dollars I probably did not chase that

10 property.  I was looking for kind of a range of what

11 I could get in rental value.  And Zillow did a very

12 good job on tracking homes, did a very bad job on

13 custom homes or when there is only two and there is

14 no comparables in the neighborhood.

15      Q.   Prior to buying property did Thunder ever

16 try to get a title report on the property?

17      A.   I don't think so.

18      Q.   And prior to purchasing a property did

19 Thunder ever acquire from the HOA or the HOA's

20 collection company if any attempts were made to pay

21 off liens on the property?

22      A.   No.

23      Q.   Would it concern you if there were liens

24 on the property?

25      A.   I would certainly have an interest.
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1 decision.

2      Q.   Okay.  How did Thunder make its

3 determination on how much to bid for a particular

4 property?

5      A.   Well, that changed over time, I guess.

6      Q.   Let's see, this sale took place in 2011.

7 So back in 2011 what was the factors Thunder

8 considered?

9      A.   I didn't know about this property sold at

10 the auction.  I was made aware of it after the

11 auction.

12      Q.   Okay.  So at the time that Thunder

13 purchased this property, what were the factors that

14 Thunder considered in terms of how much Thunder

15 would pay for this property?

16      A.   Primarily rental value, how long it would

17 take for me to get my money back.

18      Q.   Did the fact that there was a deed of

19 trust recorded against the property ever factor into

20 how much Thunder would pay for the property?

21           MR. CROTEAU:  Objection.  Calls for legal

22      conclusion, vague and ambiguous.

23      A.   You know it probably did.

24      Q.   And how would it factor in?

25      A.   As I said before, the cleaner the property
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1 was the less I felt I had was going to be tied up

2 and have to spend money in lawsuits.

3      Q.   So the fact that there was a deed of trust

4 recorded against the property, did that make Thunder

5 believe that there may be a future lawsuit?

6      A.   Yes.

7      Q.   For this particular property, did the HOA

8 ever contact you or Thunder to let Thunder know it

9 was going up for foreclosure sale?

10      A.   No.

11      Q.   What about Phil Frink and Associates, did

12 they contact Thunder to let you know that the

13 property was going up for foreclosure sale?

14      A.   I don't know.

15      Q.   Does Thunder ever contact HOA's or Phil

16 Frink to request to ask if there are other

17 properties going up for sale?

18      A.   At some point, yes.

19      Q.   And can you elaborate what you mean by at

20 some point?

21      A.   The early stages not so, at the later

22 stages, where they would contact some of the HOA's

23 if they had any properties that they had purchased

24 by the HOA that they wanted to sell, may call the

25 HOA or actually the foreclosure company and ask
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1 whether that sale was going tomorrow or so, that

2 type.

3      Q.   Okay.  Have you ever heard the term super

4 priority lien?

5      A.   Yes.

6      Q.   And what was Thunder's understanding of

7 that term in 2011?

8      A.   Well, Thunder did not exist in 2011.

9      Q.   2012, what was Thunder's understanding in

10 2012?

11      A.   We were acknowledging, at least part of

12 that time, that the HOA, if the lender had not paid

13 some proportion of, and I think it started out as

14 six or nine months portion of that, it was inferior

15 to the HOA sale.

16      Q.   Okay.  Did Thunder have an understanding

17 in 2012 as to whether a lender could prevent their

18 lien from becoming inferior to the HOA's?

19      A.   Yes.

20      Q.   And how would the lender do that?

21      A.   It would pay the, I think it would start

22 out with six months, and then it went to nine months

23 of dues, and there was a question of what was

24 included in those dues at that time, and we didn't

25 know.
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1      Q.   So are you, I am not quite understanding,

2 so are you saying that it was common at the HOA

3 foreclosure sales for the person auctioning off the

4 property to announce if a super priority portion was

5 paid off?

6      A.   Most of the foreclosure companies, yes.

7      Q.   So did you ever ask Westland if they knew

8 if the super priority portion of this property was

9 paid off before Thunder purchased it?

10      A.   Not that I recall.

11      Q.   Did Thunder ever check to see if there was

12 a deed of trust recorded against the property before

13 purchasing it?

14      A.   Not that I recall.

15      Q.   Did anybody from Thunder actually attend

16 the foreclosure auction for this property?

17      A.   No.

18                     (Exhibit C was marked for

19                     identification.)

20      Q.   In this printout that you did, I see an

21 entry here that there was a Thunder property back in

22 2000?

23      A.   That was nothing to do with me or I don't

24 know who that was.

25      Q.   Got it.  So let's take a look at Exhibit
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1      A.   Yes.

2      Q.   For this property, did you believe that

3 there may be future litigation when you purchased

4 it?

5      A.   Probably.

6      Q.   And the Westland Real Estate Development

7 Investment, that's the entity that Thunder purchased

8 this property from, correct?

9      A.   Yes.

10      Q.   Prior to the purchase of this property was

11 there any relationship between Thunder and Westland?

12      A.   No.

13      Q.   And who from Thunder negotiated the

14 purchase of this property?

15      A.   Me.

16      Q.   Okay.  Do you recall who from Westland you

17 were negotiating with?

18      A.   This deal.

19      Q.   And you said that somebody from Westland

20 contacted the property manager for Thunder?

21      A.   Somebody sent out a flyer, I think.  I

22 don't know if they contacted, but they had sent out

23 flyers that they had these properties for sale.

24      Q.   And what did the negotiations consist of;

25 was it in person, via e-mail, via telephone?
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1               CERTIFICATE OF REPORTER

2

3           I, Shifra Moscovitz, Certified Court Reporter,

4 State of Nevada, do hereby certify:

5           That I reported the deposition of JON JENTZ,

6 commencing on Wednesday, March 8, 2017, at 1:00 p.m.

7           That prior to being deposed, the witness was duly

8 sworn by me to testify to the truth.  That I thereafter

9 transcribed my said shorthand notes into typewriting and

10 that the typewritten transcript is a complete, true and

11 accurate transcription of my said shorthand notes.  That

12 prior to the conclusion of the proceedings, the reading and

13 signing was not requested by the witness or a party.

14           I further certify that I am not a relative or

15 employee of counsel of any of the parties, nor a relative or

16 employee of the parties involved in said action, nor a

17 person financially interested in the action.

18           In witness whereof, I hereunto subscribe my name

19 at Las Vegas, Nevada, this 21st day of March, 2017.

20
                         _________________________________

21                          SHIFRA MOSCOVITZ, CCR No. 938

22

23

24

25
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1 APPEARANCES:

2 For US Bank National Association:

3                VATANA LAY, ESQ.
               AKERMAN, LLP

4                1160 Town Center Drive
               Suite 330

5                Las Vegas, Nevada 89144
               (702)634-5000

6

7

8 For Westland Real Estate Development and Investments,
Thunder Properties, Inc.:

9
               ROGER P. CROTEAU, ESQ.

10                ROGER P. CROTEAU & ASSOCIATES, LTD.
               9110 West Post Road

11                Suite 100
               Las Vegas, Nevada 89148

12                (702)761-3846
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1

2                     EXAMINATION

3 WITNESS:                                           PAGE
Jon Jentz

4

5 Examination by:
Mr. Lay                                             4

6

7

8

9

10                       EXHIBITS

11 EXHIBIT                                           PAGE

12 A           Notice of Deposition                   4

13 B           Printout from the Secretary of         4
            State website

14
C           Foreclosure Deed                       24

15
D           Quit Claim Deed                        24

16
E           Quit Claim Deed                        24
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1           LAS VEGAS, NEVADA; MARCH 8, 2017

2                      1:00 P.M.

3                        -oOo-

4 (NRCP Rule 30(b)(4) waived by the parties prior to the

5 commencement of the deposition.)

6 (FRCP Rule 30(b)(5) waived by the parties prior to the

7 commencement of the deposition.)

8                     (Exhibits A-B were marked for

9                     identification.)

10 (In an off-the-record discussion held prior to the

11 commencement of the deposition proceedings, counsel

12 agreed to waive the court reporter requirements

13 under Rule 30(b)(4) of the Nevada Rules of Civil

14 Procedure.)

15 Thereupon--

16                      JON JENTZ,

17 was called as a witness, and having been first duly sworn,

18 was examined and testified as follows:

19                     EXAMINATION

20 BY MR. LAY:

21      Q.   Good afternoon, my name is Vatana Lay and

22 I am here for US Bank.  Can you please state your

23 full name and spell your last?

24      A.   Jon Jentz, J-E-N-T-Z.

25      Q.   And you are familiar with the deposition
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1           MR. CROTEAU:  Objection.  Vague and

2      ambiguous.  This particular property?

3           MR. LAY:  Just in general, for it's

4      business purposes.  He said that Thunder

5      purchased and rented out properties.

6      Q.   So when it wanted to purchase properties,

7 how did it become aware they were going up for sale?

8      A.   Primarily through Foreclosure Radar, now

9 it's called Property Radar.  That was the primary.

10      Q.   So was this a site that Thunder would

11 visit on a regular basis just to see what is going

12 up for sale?

13      A.   Yes, it was a paid site.

14      Q.   Just generally, what did Thunder do to

15 prepare for a sale once it decided, hey, this is a

16 property we are going to look at?

17      A.   We looked at the properties that were

18 coming up for sale and typically what I am going to

19 call normal houses, not condos, not really expensive

20 houses, houses that I found would make it good in

21 the rental market, middle income priced houses.  We

22 look at the areas where they are in and look for the

23 rental value of the house and typically drove by to

24 look at the overall condition that I could tell

25 whether it was occupied, whether it was vacant, and
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1 then they use this website, Property Warehouse, that

2 had a link to Zillow, and you could look at a

3 picture of it typically and what the market value or

4 rental and so forth was.  That's probably about it.

5      Q.   Okay.  Did you or did Thunder document any

6 of this research in any way?

7      A.   Probably did at the time, but nothing was

8 kept.

9      Q.   When you say probably did at the time, how

10 would it have been done at the time?

11      A.   Driving by you might look at 20 properties

12 and only three or four would actually go to auction,

13 and you would write down vacant, not vacant, good

14 condition, better than average, below average, good

15 area, bad area, just so when I came in the next day

16 I refreshed what the general condition and area of

17 the property was.

18      Q.   So you are saying you would have taken

19 hand written notes?

20      A.   Yes.

21      Q.   And then earlier you testified that one of

22 the sites that you would look at is Zillow?

23      A.   Well, it was a link from Property Radar

24 where you could click on it and it took you to

25 Zillow on that property.  And had the Zillow
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1 information on it.

2      Q.   Would it take you to the Zillow website?

3      A.   Yes.

4      Q.   And I think you testified that part of the

5 information that Zillow gives is the market value of

6 the property?

7      A.   Well, it gives what they call a Zillow

8 value, it gives a rental value, it gives, if it's

9 listed for rent or for sale it gives you that value.

10      Q.   What are you focusing on when you are on

11 the zillow website, what information is important to

12 you?

13      A.   Rental, mine was looking at renting this

14 house and what I would receive for it.

15      Q.   Did you ever look at what the Zillow value

16 of the property was?

17      A.   You mean the Zillow value?

18      Q.   Yes.

19      A.   Yes, I probably did.

20      Q.   And was there a reason you would look at

21 that?

22      A.   Well, it just was there.  I mean it was

23 listed on Property Radar, what they would call a

24 value assigned to it, so that's always a starting

25 point, and it probably told you a lot of area, and
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1 the size of the area.  I mean square footage was

2 another item you would look at, number of bedrooms.

3      Q.   Would the Zillow value or the value on the

4 Property Radar website, would that affect your

5 decision making in terms of whether or not to

6 purchase the property?

7      A.   I don't know, probably not, but I guess at

8 times it could.  If I saw a property listed for a

9 million dollars I probably did not chase that

10 property.  I was looking for kind of a range of what

11 I could get in rental value.  And Zillow did a very

12 good job on tracking homes, did a very bad job on

13 custom homes or when there is only two and there is

14 no comparables in the neighborhood.

15      Q.   Prior to buying property did Thunder ever

16 try to get a title report on the property?

17      A.   I don't think so.

18      Q.   And prior to purchasing a property did

19 Thunder ever acquire from the HOA or the HOA's

20 collection company if any attempts were made to pay

21 off liens on the property?

22      A.   No.

23      Q.   Would it concern you if there were liens

24 on the property?

25      A.   I would certainly have an interest.
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1               CERTIFICATE OF REPORTER

2

3           I, Shifra Moscovitz, Certified Court Reporter,

4 State of Nevada, do hereby certify:

5           That I reported the deposition of JON JENTZ,

6 commencing on Wednesday, March 8, 2017, at 1:00 p.m.

7           That prior to being deposed, the witness was duly

8 sworn by me to testify to the truth.  That I thereafter

9 transcribed my said shorthand notes into typewriting and

10 that the typewritten transcript is a complete, true and

11 accurate transcription of my said shorthand notes.  That

12 prior to the conclusion of the proceedings, the reading and

13 signing was not requested by the witness or a party.

14           I further certify that I am not a relative or

15 employee of counsel of any of the parties, nor a relative or

16 employee of the parties involved in said action, nor a

17 person financially interested in the action.

18           In witness whereof, I hereunto subscribe my name

19 at Las Vegas, Nevada, this 21st day of March, 2017.

20
                         _________________________________

21                          SHIFRA MOSCOVITZ, CCR No. 938

22

23

24

25
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EXHIBIT N

Thunder Properties, Inc.’s
Responses to Plaintiff’s First Set of

Interrogatories
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UNITED STATES DISTRICT COURT

DISTRICT OF NEVADA

U.S. BANK NATIONAL ASSOCIATION,

Plaintiff, 

vs. 

WOODLAND VILLAGE et al., 

Defendants. 

3:16-cv-00501-RCJ-WGC

ORDER

This case arises from a residential foreclosure by the Woodland Village Homeowners 

Association (“the HOA”) for failure to pay HOA fees. Pending before the Court is Defendant 

Thunder Properties, Inc.’s (“Thunder”) Motion to Dismiss, (ECF No. 39), and Plaintiff’s Motion 

for Summary Judgment, (ECF No. 42).

I. FACTS AND PROCEDURAL BACKGROUND

In 2006, non-party homeowners obtained a $212,672 mortgage loan to purchase property 

located at 17655 Little Peak Court, Cold Springs, Nevada 89508 (the “Property”). Plaintiff U.S. 

Bank (“Plaintiff”) acquired the note and Deed of Trust (“DOT”) by Corporate Assignment of 

Deed of Trust recorded July 24, 2009. (Compl. ¶ 15, ECF No. 1.)

On February 17, 2010, as a result of the homeowners’ failure to pay HOA fees, the HOA

recorded a lien for delinquent assessment. (Id. at ¶ 16.) The HOA later foreclosed, and on 

February 10, 2011, the HOA acquired the Property with a credit bid of $5,562.25. (Id. at ¶¶ 25–
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26.) The deed of sale was recorded on February 10, 2011. Subsequently, the HOA transferred its 

interest in the Property to Defendant Westland Real Estate Development and Investments 

(“Westland”) by way of quitclaim deed recorded April 30, 2013. (Id. at ¶ 27.) Westland then 

transferred its interest in the Property to Defendant Thunder by way of quitclaim deed recorded 

August 26, 2013. (Id. at ¶ 28.) The chain of title indicates that Thunder is the current owner of 

the Property.

On August 25, 2016, Plaintiff brought this action for quiet title and declaratory relief, 

violation of NRS 116.1113, wrongful foreclosure, and injunctive relief. On December 6, 2016, 

the Court dismissed all of Plaintiff’s Complaint save its quiet title/declaratory judgment claim 

against Westland and Thunder. (Order, ECF No. 32.) Thunder now moves the Court to dismiss 

the remaining claim against it. (Mot. Dismiss, ECF No. 39.) Plaintiff also moves for summary 

judgment in its favor. (Mot. Summ. J., ECF No. 42.)

II. LEGAL STANDARDS

Federal Rule of Civil Procedure 8(a)(2) requires only “a short and plain statement of the

claim showing that the pleader is entitled to relief” in order to “give the defendant fair notice of

what the . . . claim is and the grounds upon which it rests.” Conley v. Gibson, 355 U.S. 41, 47 

(1957). Federal Rule of Civil Procedure 12(b)(6) mandates that a court dismiss a cause of action

that fails to state a claim upon which relief can be granted. A motion to dismiss under Rule

12(b)(6) tests the complaint’s sufficiency. See N. Star Int’l v. Ariz. Corp. Comm’n, 720

F.2d 578, 581 (9th Cir. 1983). When considering a motion to dismiss under Rule 12(b)(6) for

failure to state a claim, dismissal is appropriate only when the complaint does not give the

defendant fair notice of a legally cognizable claim and the grounds on which it rests. See Bell

Atl. Corp. v. Twombly, 550 U.S. 544, 555 (2007). In considering whether the complaint is

sufficient to state a claim, the court will take all material allegations as true and construe them in
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the light most favorable to the plaintiff. See NL Indus., Inc. v. Kaplan, 792 F.2d 896, 898 (9th

Cir. 1986). The court, however, is not required to accept as true allegations that are merely

conclusory, unwarranted deductions of fact, or unreasonable inferences. See Sprewell v. Golden

State Warriors, 266 F.3d 979, 988 (9th Cir. 2001).   

A formulaic recitation of a cause of action with conclusory allegations is not sufficient; a 

plaintiff must plead facts pertaining to his own case making a violation “plausible,” not just 

“possible.” Ashcroft v. Iqbal, 556 U.S. 662, 677–79 (2009) (citing Twombly, 550 U.S. at 556) 

(“A claim has facial plausibility when the plaintiff pleads factual content that allows the court to 

draw the reasonable inference that the defendant is liable for the misconduct alleged.”). That is, 

under the modern interpretation of Rule 8(a), a plaintiff must not only specify or imply a 

cognizable cause of action (Conley review), but also must allege the facts of his case so that the 

court can determine whether the plaintiff has any basis for relief under the cause of action he has 

specified or implied, assuming the facts are as he alleges (Twombly-Iqbal review).

“Generally, a district court may not consider any material beyond the pleadings in ruling 

on a Rule 12(b)(6) motion. However, material which is properly submitted as part of the

complaint may be considered on a motion to dismiss.” Hal Roach Studios, Inc. v. Richard Feiner

& Co., 896 F.2d 1542, 1555 n.19 (9th Cir. 1990) (citation omitted). Similarly, “documents

whose contents are alleged in a complaint and whose authenticity no party questions, but which 

are not physically attached to the pleading, may be considered in ruling on a Rule 12(b)(6)

motion to dismiss” without converting the motion to dismiss into a motion for summary

judgment. Branch v. Tunnell, 14 F.3d 449, 454 (9th Cir. 1994). Moreover, under Federal Rule

of Evidence 201, a court may take judicial notice of “matters of public record.” Mack v. S. Bay

Beer Distribs., Inc., 798 F.2d 1279, 1282 (9th Cir. 1986). Otherwise, if the district court 

considers materials outside of the pleadings, the motion to dismiss is converted into a motion for 
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summary judgment. See Arpin v. Santa Clara Valley Transp. Agency, 261 F.3d 912, 925 (9th Cir. 

2001). 

III. ANALYSIS

As the Court previously held in its order of dismissal on December 6, 2016, a five-year 

statute of limitations applies to Plaintiff’s quiet title claims and the limitations period began to 

run at the time of the foreclosure sale. (Order 6, ECF No. 32.) See also Weeping Hollow Ave. Tr. 

v. Spencer, 831 F.3d 1110, 1114 (9th Cir. 2016) (emphasis added) (“Under Nevada law, Spencer 

could have brought claims challenging the HOA foreclosure sale within five years of the sale.”);

Scott v. Mortg. Elec. Registration Sys., Inc., 605 F. App’x 598, 600 (9th Cir. 2015); Bank of Am., 

N.A. v. Antelope Homeowners’ Ass’n, No. 2:16-cv-449, 2017 WL 421652, at *3 (D. Nev. Jan. 

30, 2017) (Mahan, J.); Nationstar Mortg. LLC v. Amber Hills II Homeowners Ass’n, No. 2:15-

cv-01433, 2016 WL 1298108, at *3 (D. Nev. Mar. 31, 2016) (Gordon, J.). The Court dismissed 

the quiet title claim with respect to Defendants the HOA and Phil Frink, but declined to dismiss 

the claim against Westland and Thunder because they had not moved for dismissal and they 

acquired their interest in the Property within the five-year statute of limitations period.

It is clear from the Complaint that Plaintiff alleges no independent defect in the 

assignments to Westland and Thunder other than the invalidity of the underlying HOA 

foreclosure sale. Therefore, because Plaintiff seeks to quiet title in itself on the basis of the sale, 

which took place more than five years prior to the filing of the Complaint, its claim is time-

barred. A contrary ruling would defeat the purpose of the statute of limitations, essentially 

“restarting” the running of the statute each time a subsequent assignment of the Property was 

recorded. As the Court noted in its prior order, Plaintiff’s interest in the Property was called into 

question at the time of the foreclosure sale due to NRS 116.3116(2), which gives priority to that 

portion of an HOA lien consisting solely of unpaid HOA assessments accrued during the “nine 
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months immediately preceding institution of an action to enforce the lien.” A foreclosure deed 

was recorded on February 10, 2011, and clearly stated that the grantee had purchased all right, 

title, and interest of the current vested owner. Plaintiff could have brought its action to quiet title 

against the HOA at any time following the HOA’s foreclosure sale, in order to obtain a 

declaration that the sale had not extinguished its interest in the Property.

Therefore, the Court will dismiss Plaintiff’s quiet title claim as pled against Westland and 

Thunder. The claim for injunctive relief is also dismissed as moot.

CONCLUSION

IT IS HEREBY ORDERED that the Motion to Dismiss (ECF No. 39) is GRANTED.

IT IS FURTHER ORDERED that the Motion for Summary Judgment (ECF No. 42) is 

DENIED as moot. 

The Clerk of the Court shall enter judgment against Plaintiff and close the case.

IT IS SO ORDERED.

_____________________________________ 
ROBERT C. JONES

United States District Judge

June 14, 2017
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MELANIE D. MORGAN, ESQ. 
Nevada Bar No. 8215 
VATANA LAY, ESQ. 
Nevada Bar No. 12993 
AKERMAN LLP 
1160 Town Center Drive, Suite 330 
Las Vegas, NV 89144 
Telephone:  (702) 634-5000 
Facsimile:   (702) 380-8572 
Email:  melanie.morgan@akerman.com 
Email:  vatana.lay@akerman.com

Attorneys for Plaintiff US Bank National 
Association, as Trustee for the Specialty 
Underwriting and Residential Finance Trust 
Mortgage Loan Asset-Backed Certificates 
Series 2006-BC4

UNITED STATES DISTRICT COURT 

DISTRICT OF NEVADA

. . . 

. . . 

. . . 

. . . 

. . .

US BANK NATIONAL ASSOCIATION, AS 
TRUSTEE FOR THE SPECIALTY 
UNDERWRITING AND RESIDENTIAL 
FINANCE TRUST MORTGAGE LOAN 
ASSET-BACKED CERTIFICATES 
SERIES 2006-BC4, 

Plaintiff, 

vs.

WOODLAND VILLAGE HOMEOWNERS 
ASSOCIATION; WESTLAND REAL ESTATE 
DEVELOPMENT AND INVESTMENTS; 
THUNDER PROPERTIES, INC.; AND PHIL 
FRINK & ASSOCIATES, INC.,  

Defendants. 

Case No.:  3:16-cv-00501-RCJ-WGC 

U.S. BANK NATIONAL ASSOCIATION'S 
NOTICE OF APPEAL 
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Notice is hereby given that U.S. Bank National Association, as Trustee for the Specialty 

Underwriting and Residential Finance Trust Mortgage Loan Asset-Backed Certificates Series 2006-

BC4 (U.S. Bank), plaintiff in the above named case, hereby appeals to the United States Court of 

Appeals for the Ninth Circuit from the 14 June 2017 order granting defendant Thunder Properties 

Inc.’s motion to dismiss, entering judgment against U.S. Bank, and closing the case (ECF No. 45). 

DATED this 12th day of July, 2017. 

AKERMAN LLP 

/s/ Vatana Lay, Esq.

MELANIE D. MORGAN, ESQ. 
Nevada Bar No. 8215 
VATANA LAY, ESQ. 
Nevada Bar No. 12993 
AKERMAN LLP 
1160 Town Center Drive, Suite 330 
Las Vegas, NV 89144 
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that I am an employee of Akerman LLP, and that on the 12th day of 

July, 2017, I caused to be served a true and correct copy of the foregoing NOTICE OF APPEAL in 

the following manner: 

(Electronic Service)  Pursuant to FRCP 5(b), the above referenced document was 

electronically filed on the date hereof with the Clerk of the Court for the United States District Court 

by using the Court's CM/ECF system and served through the Court's Notice of electronic filing 

system automatically generated to those parties registered on the Court's Master E-Service List. 

Roger P. Croteau, Esq.
Timothy Rhoda, Esq. 
ROGER P. CROTEAU & ASSOCIATES, LTD. 
8120 West Post Road, Suite 100 
Las Vegas, Nevada  89148 
Email:  croteaulaw@croteaulaw.com 

Attorneys for Thunder Properties, Inc.

/s/ Josephine Washenko 
An employee of AKERMAN LLP
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CIRCUIT RULE 3-2(B) REPRESENTATION STATEMENT 

Pursuant to Ninth Circuit Rule 3-2(b), U.S. Bank attaches this Representation Statement to its 

NOTICE OF APPEAL identifying all parties to this action along with the names, addresses and 

telephone number of their respective counsel, if any. 

U.S. BANK NATIONAL ASSOCIATION

c/o Melanie D. Morgan, Esq., and Vatana Lay, Esq. 
AKERMAN LLP 
1160 Town Center Drive, Suite 330 
Las Vegas, Nevada 89144 
Telephone:  (702) 634-5000 

THUNDER PROPERTIES, INC.

c/o Roger P. Croteau, Esq. 
Timothy Rhoda, Esq. 
ROGER P. CROTEAU & ASSOCIATES, LTD.
8120 West Post Road, Suite 100 
Las Vegas, Nevada  89148 
Telephone:  (702) 254-7775 
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