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MOT
John E. Bragonje
State Bar No. 9519
E-mail:jbragonje@lrrc.com
LEWIS ROCA ROTHGERBER CHRISTIE LLP
3993 Howard Hughes Pkwy, Suite 600
Las Vegas, NV 89169-5996
Tel: 702.949.8200
Fax: 702.949.8398

Attorneys for Plaintiff Baker Boyer National Bank

DISTRICT COURT

CLARK COUNTY, NEVADA

BAKER BOYER NATIONAL BANK, a
Washington corporation,

Plaintiff/Judgment Creditor,

vs.

JAMES PATTERSON FOUST, JR., also
known as James P. Foust, Jr., individually, and
his marital community, if any,

Defendant/Judgment Debtor.

Case No.: A-17-760779-F

Dept. No.: II

MOTION FOR AN ORDER
REQUIRING JUDGMENT DEBTOR
TO DELIVER POSSESSION OF
CLASSIC CAR COLLECTION TO
SATISFY NEARLY $1 MILLION
JUDGMENT

I.

INTRODUCTION

Plaintiff Baker Boyer National Bank (“Judgment Creditor”) has a judgment for nearly $1

million against James P. Foust, Jr., a multi-millionaire (“Judgment Debtor”). Judgment Debtor

refuses to voluntarily satisfy the judgment. As part of his dealings with the Judgment Creditor, a

bank, Judgment Debtor repeatedly represented that he personally owned a collection of 59 exotic

cars, including a Ferrari, Lamborghinis, Porsches, and Mercedes, worth millions of dollars.

Nevada’s collection statute, specifically NRS 21.320, empowers a district court judge to order

judgment debtors to turn over assets to satisfy outstanding judgments. This Court should order

Judgment Debtor to turnover his exotic car collection to satisfy the debt.

/ / /

/ / /
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II.

NOTICE OF MOTION

Please take notice that the undersigned will bring the above and foregoing “Motion for an

Order requiring Judgment Debtor to deliver possession of Classic car collection to satisfy Nearly

$1 million Judgment” on for hearing before the Court on the _____ day of _____________, 2018

at ___ __.m. in Department 2 of the above-entitled court, located at the Regional Justice Center,

200 Lewis Avenue, Las Vegas, Nevada 89155.

III.

PROCEDURAL HISTORY AND BACKGROUND

A. This Lawsuit Seeks to Enforce Nearly a $ 1 Million Foreign Judgment Rendered in

Washington State

This lawsuit concerns the enforcement of a large judgment rendered outside Nevada and

thereafter enrolled or domesticated in this state for enforcement here. Specifically, on or about

July 20, 2017, the Superior Court of Washington in and for Walla Walla County, in a case styled

Baker Boyer National Bank v. James Patterson Foust, Jr., also known as James P. Foust, Jr.,

entered judgment against Judgment Debtor and in favor of Judgment Creditor on July 20, 2017

(for the original judgment) and August 18, 2017 (for the award of attorney fees) in the amount of

$933,616.30 (the “Judgment”). A true and accurate copy of the Judgment is attached hereto as

Exhibit 1. The Judgment resulted from Judgment Debtor’s failure to repay a loan in the original

amount of $1,077,600. According to the Judgment, interest accrues at 7.88% per annum, or

$201.55 per day. 195 days have elapsed since the Judgment was lodged with the Washington

court. Thereafter the judgment was enrolled in this Court on August 31, 2017, pursuant to the

Uniform Enforcement of Foreign Judgments Act, NRS 17.330 et seq. Mr. Foust has refused to

pay any of the Judgment, though Judgment Creditor seized a few of Judgment Debtor’s assets,

namely heavy machinery that generated $22,370 at a sheriff’s sale and bank garnishments that

recovered about $3,000. Applying these successful collection efforts, the Judgment has a present

value of $952,349.38, calculated as follows:

/ / /

22         JANUARY
CHAMBERS

PA00026
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Principal $662,287.96

Pre-judgment Interest $100,757.16

Attorney’s Fees $90,000.00

Costs $80,571.18

Judgment Total $933,616.30

Accrued Costs $5,000.00

Accrued Interest $39,302.25

Less Satisfaction $25,569.17

NET BALANCE $952,349.38

B. Judgment Debtors Has an Exotic Car Collection Valuable Enough to Satisfy the Entire

Judgment

Judgment Debtor is a rich man. When Judgment Debtor applied for the loan (that he

refused to repay which ultimately led to the Judgment), he claimed to have a net worth of no less

than $9,493,574. (See Personal Financial Statement, Exhibit 2.) His liquid assets alone included

$716,854 in cash and $129,332 in stocks and bonds. (Id.) Of particular import to this motion, the

loan application stated that Judgment Debtor personally owned assets he identified “Classic Cars –

Est. Value using Mkt. [market] Prices” with a value of $5,120,130. (Id.) There is no doubt that

Judgment Debtor owned these vehicles in his personal capacity: the document is entitled a

“personal” financial statement and Judgment Debtor wrote “Foust”—his surname—in the

“Name(s) Registered In” field on the form.

Judgment Debtor also provided an inventory of the cars which he entitled “Foust Classic

Cars”—again emphasizing Judgment Debtor’s personal ownership of these vehicles—that details

each vehicle’s make, model, year, vehicle identification number, and value. (See Exhibit 3.) His

collection comprises 59 vehicles that Judgment Debtor valued at $5,120,130. (Id.) According to

this accounting, one of the most valuable cars is 1965 Shelby Cobra, which Judgment Debtor

estimates to be worth $550,000. That car looks something like this:

PA00027
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Judgment Debtor also owns a 1967 Lamborghini Muria, which Judgment Debtor estimates to be

worth $250,000, and which appears something like this:

Among other vehicles, the collection includes two Corvettes (1956, 1957); a 1990 Ferrari

Testarosa; a 1988 Lamborghini Countach; two classic Ford Mustangs; two Ford Panteras

(collectively worth almost $100,000); two Jaguars; two classic Porsche 911s; two Harley-

Davidsons; a Rolls Royce; and six Mercedes, including a 1956 300 SL Gullwing worth at least

$750,000 that looks something like this:

(See generally Exhibit 3.) Judgment Debtor’s car collection alone is valuable enough to satisfy the

Judgment.

/ / /

/ / /

/ / /

PA00028
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C. Judgment Debtor Repeatedly Affirmed That He Personally Owned the Cars Over a

Period of Years

Judgment Debtor submitted financial statements throughout the period he dealt with

Judgment Creditor. As recently as about two years ago, Judgment Debtor submitted the most

recent financial statement in Judgment Creditor’s possession. That statement again affirms that

Judgment Debtor owns the exotic cars in his personal capacity—the statement is titled “James P.

Foust Balance Sheet”; it lists the vehicles’ value at $1,381,320. (See Exhibit 4.) Judgment

Creditor could provide additional personal financial balance sheets submitted between the first and

last statements already discussed, but that would seem cumulative. There is no doubt that

Judgment Debtor broadcast in writing repeatedly over a period of years that he personally owned

millions of dollars’ worth of exotic cars.

IV.

THIS COURT SHOULD ORDER JUDGMENT DEBTOR

TO SURRENDER POSSESSION OF HIS EXOTIC CARS TO SATISFY THE JUDGMENT

Nevada law empowers district court judges to order judgment creditors to surrender

possession of property to satisfy judgments:

NRS 21.320 Judge may order property applied toward satisfaction of
judgment. The judge or master may order any property of the judgment debtor
not exempt from execution, in the hands of such debtor or any other person, or
due to the judgment debtor, to be applied toward the satisfaction of the judgment.

This law is known as a turnover statute. The turnover statute is a procedural device to

assist judgment creditors in post-judgment collection. E.g. Davis v. West, 317 S.W.3d 301, 309

(Tex. App. 2009). A turnover order is a type of post-judgment enforcement order. In Nevada, this

remedy is listed under the heading “Proceedings Supplementary to Execution” in NRS Chapter 21,

Nevada’s judgment enforcement statute. A “supplementary proceeding” is “held in connection

with the enforcement of a judgment, for the purpose of identifying and locating the debtor’s assets

available to satisfy the judgment.” Black’s Law Dictionary (8th ed. 2004). In Nevada, a

supplementary proceeding is “incident to the original suit” and “is not an independent proceeding

or the commencement of a new action.” See State ex rel. Groves v. Dist. Ct., 61 Nev. 269, 276,

PA00029
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125 P.2d 723, 726 (1942). Essentially, a turnover statute in a supplemental proceeding allows a

court to order the judgment debtor to turn over property that is in the debtor’s possession. See

31A C.J.S. EXECUTIONS § 587 (2017).

Neither the Nevada statutes nor the jurisprudence of turnover orders require any specific

form of order. See 31A C.J.S. EXECUTIONS § 587 (2017). The order must simply identify the

property to be surrendered and “direct payment or delivery to the proper person.” Id.

Once a creditor presents evidence that the debtor owns the property in question, “a presumption

arises that the assets are in the debtor’s possession, and the burden shifts to the debtor to account

for the assets.” 31A C.J.S. EXECUTIONS § 589 (2017).

Here, Judgment Debtor repeatedly affirmed in writing over a period of years that he owned

millions of dollars’ worth of exotic cars. Judgment Debtor refuses to voluntarily satisfy the

Judgment. Therefore, this Court should issue a turnover order directing Judgment Debtor to

surrender possession of any and all vehicles identified in Exhibit 3, the list of vehicles that

Judgment Debtor prepared, to the authorized representatives of Judgment Creditor wherever the

vehicles may be found. If any of said vehicles have been sold or traded, Judgment Debtor should

also be ordered to turn over any newly acquired vehicles or proceeds of such transfers. We

anticipate that Judgment Debtor will contradict his many, prior written statements and now claim

that he owns none of the vehicles identified in Exhibit 3. We emphasize that “a presumption

arises that the assets are in the debtor’s possession, and the burden shifts to the debtor to account

for the assets.” 31A C.J.S. Executions § 589 (2017). Judgment Debtor must give a detailed

accounting of the deposition of these assets if he claims he no longer owns them.

V.

CONCLUSION

Wherefore, Judgment Creditor respectfully requests that this Court issue a turnover order

requiring Judgment Debtor to surrender possession and ownership of any and all vehicles

identified in Exhibit 3, which Judgment Debtor himself prepared.

/ / /

/ / /
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Dated December 20, 2017.

LEWIS ROCA ROTHGERBER CHRISTIE LLP

By: /s/ John E. Bragonje
John E. Bragonje (SBN 9519)
3993 Howard Hughes Pkwy, Suite 600
Las Vegas, NV 89169-5996

Attorneys for Plaintiff Baker Boyer National Bank
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CERTIFICATE OF SERVICE

Pursuant to Rule 5(b), I hereby certify that on this date, I electronically filed the foregoing

document entitled “MOTION FOR AN ORDER REQUIRING JUDGMENT DEBTOR TO

DELIVER POSSESSION OF CLASSIC CAR COLLECTION TO SATISFY NEARLY $1

MILLION JUDGMENT”, with the Clerk of the Court and caused a true and accurate copy of

the same to be served as stated below:

Via Hand-Delivery and U.S. Mail

Cody Mounteer
Marquis Aurbach Coffing
10001 Park Run Drive
Las Vegas, NV 89145

Counsel for Judgment Debtor

DATED this 20th day of December, 2017.

/s/ Luz Horvath
An employee of Lewis Roca Rothgerber Christie LLP
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AFJ
John E. Bragonje
State Bar No. 9519
E-mail:jbragonje@lrrc.com
LEWIS ROCA ROTHGERBER CHRISTIE LLP
3993 Howard Hughes Pkwy, Suite 600
Las Vegas, NV 89169-5996
Tel: 702.949.8200
Fax: 702.949.8398

Attorneys for Plaintiff Baker Boyer National Bank

DISTRICT COURT
CLARK COUNTY, NEVADA

BAKER BOYER NATIONAL BANK, a
Washington corporation,

Plaintiff/Judgment Creditor,

vs.

JAMES PATTERSON FOUST, JR., also
known as James P. Foust, Jr., individually, and
his marital community, if any,

Defendant/Judgment Debtor.

Case No.:

Dept. No.:

APPLICATION FOR ENFORCEMENT
OF FOREIGN JUDGMENT PURSUANT
TO NRS 17.330 ET SEQ.

Pursuant to NRS 17.330 et seq., plaintiff and judgment creditor Baker Boyer National

Bank, by and through its counsel of record, Lewis Roca Rothgerber Christie LLP, hereby files its

application for enforcement of the foreign judgment against defendant and judgment debtor James

Patterson Foust, Jr., also known as James P. Foust, Jr., individually, and his marital community, if

any, and registers an exemplified copy of the judgment rendered by the Superior Court of the State

of Washington in and for Walla Walla County in the action styled Baker Boyer National Bank v.

James Patterson Foust, Jr. (case number 16-2-00829-2; judgment number 17-9-00590-4) on July

. . .

. . .

. . .

. . .

. . .

Case Number: A-17-760779-F

Electronically Filed
8/31/2017 9:29 AM
Steven D. Grierson
CLERK OF THE COURT

A-17-760779-F

Department 2
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20, 2017 (Exhibit 1 hereto) as well an exemplified copy of the attorney-fee award order that was

added to the judgment on August 18, 2017 (Exhibit 2 hereto).

Dated August 30, 2017.

LEWIS ROCA ROTHGERBER CHRISTIE LLP

By: s/ John E. Bragonje
John E. Bragonje
State Bar No. 9519
E-mail: jbragonje@lrrc.com
3993 Howard Hughes Pkwy, Suite 600
Las Vegas, NV 89169-5996
Tel: 702.949.8200
Fax: 702.949.8398

Attorneys for Plaintiff Baker Boyer National Bank
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RIS
John E. Bragonje
State Bar No. 9519
E-mail:jbragonje@lrrc.com
LEWIS ROCA ROTHGERBER CHRISTIE LLP
3993 Howard Hughes Pkwy, Suite 600
Las Vegas, NV 89169-5996
Tel: 702.949.8200
Fax: 702.949.8398

Attorneys for Plaintiff Baker Boyer National Bank

DISTRICT COURT

CLARK COUNTY, NEVADA

BAKER BOYER NATIONAL BANK, a
Washington corporation,

Plaintiff/Judgment Creditor,

vs.

JAMES PATTERSON FOUST, JR., also
known as James P. Foust, Jr., individually, and
his marital community, if any,

Defendant/Judgment Debtor.

Case No.: A-17-760779-F

Dept. No.: II

REPLY IN SUPPORT OF MOTION
FOR AN ORDER REQUIRING
JUDGMENT DEBTOR TO DELIVER
POSSESSION OF CLASSIC CAR
COLLECTION TO SATISFY NEARLY
$1 MILLION JUDGMENT

Date of Hearing: January 22, 2018

Time of Hearing: In Chambers

Oral Argument Requested

I.

JUDGMENT DEBTOR’S NEW CAR INVENTORY

DOES NOT SATISFY HIS BURDEN TO ACCOUNT FOR HIS CLASSIC CAR COLLECTION

Judgment Debtor’s Personal Financial Statement (Exhibit 2 to opening brief, on file

herein) was submitted before October 17, 2013—the date of the original loan that, when defaulted

upon by the Judgment Debtor, lead to the Judgment. In 2013, Judgment Debtor represented that

he personally owned assets he identified as “Classic Cars – Est. Value using Mkt. [market] Prices”

with a value of $5,120,130. (Id.) Judgment Debtor swore then that his classic and exotic car

collection included 59 vehicles that Judgment Debtor valued at $5,120,130. (See Exhibit 3 to

opening brief, on file herein, hereinafter the “Original Car Inventory.”)

Case Number: A-17-760779-F

Electronically Filed
1/16/2018 4:05 PM
Steven D. Grierson
CLERK OF THE COURT
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Now, Judgment Debtor submits a new exhibit with his opposition in which he claims that

at least 27 of his sports cars were sold before he submitted the Original Car Inventory in 2013 (See

Exhibit 3 to Judgment Debtor’s opposition, on file herein, hereinafter the “New Car Inventory”).

In fact, the New Car Inventory now claims that Judgment Debtor “sold” his “1955 Ford T-

Bird (96 Miles)” on “1/15/1989” and his “1957 Packard Clipper” on “11/05/82”—a quarter

century before the Original Car Inventory was submitted to Judgment Creditor in 2013! (See New

Car Inventory, pp. 1, 2.) We know this because Judgment Debtor listed sale dates in the New Car

Inventory’s “Status Column.”1 Indeed, in addition to the two 1980s transactions, Judgment

Creditor now says that of the 59 cars he claimed to own in 2013, one was actually sold in 2005;

seven were actually sold in 2006; three were actually sold in 2007; one was actually sold in 2008;

three were actually sold in 2010; eight were actually sold in 2011; and two were actually sold in

2012. (See New Car Inventory generally, noting the dates in the “Status” column.)

Additionally, Judgment Debtor now asks the Court to believe that he “gifted” a 1958

classic Porsche to his granddaughter “Tiffany” on “1/26/2005.” (See New Car Inventory, p. 2.)

The total value of the 28 cars Judgment Debtor now insists he sold or gave away before 2013

when he submitted the Original Car Inventory is a staggering $3,639,610, according to the

estimated values given on the Original Car Inventory itself—or over 70% of the value of the his

original representation in 2013. (See tally of missing cars, Exhibit 1 to this reply.) This group of

missing cars includes some of the most rare and valuable automobiles, the 1968 Shelby 427 Cobra

($1.5 million); 1956 Mercedes 300 SL ($750,000); and the 1967 Lamborghini Muira ($250,000).

There is a lesson to be drawn from this comparison: the Court cannot take Judgment

Debtor’s word as true. He will obviously puff when he wishes to appear wealthy (when he

applied for the loan) and he will obscure when he wants to appear poor (when he attempts to

dodge a nearly $1 million judgment). Either Judgment Debtor lied in 2013 or Judgment Debtor is

lying now, but either way he is a prevaricator.

The New Car Inventory also lacks the type of detail that should be necessary to convince

this Court that sales actually occurred. For example, Judgment Debtor claims he sold a Coach

1 Judgment Debtor may claim to have sold even more than 27 vehicles before 2013; we cannot tell for certain because
Judgment Debtor did not include a sale date for every entry.
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Marathon RV he valued at $200,000 on “2/9/2017,” but no buyer name or sales price is given.

(See New Car Inventory, p. 2.) If there were a legitimate transaction, there would be a bill of sale

and proof of receipt of funds. Several recent alleged transactions also lack convincing detail.

Judgment Debtor allegedly sold a Lamborghini Countach to “Bonham’s” on “1/25/16.” Judgment

Debtor also claims to have “sold” but “leased back” four cars—a 2000 GMC Yukon and three

Mercedes. (See New Car Inventory, p. 2.). Judgment Debtor should have to produce lease

agreements to prove this is a legitimate transaction. Of course “selling” an asset while continuing

to control it indicates a fraudulent transfer under Nevada law. See NRS 112.180(2)(b).

This Court should not relieve Judgment Debtor of his “burden” to “account for the assets.”

31A C.J.S. Executions § 589 (2017). Judgment Debtor must give a detailed accounting of the

deposition of his automobiles to prove he no longer owns them. Such an accounting should

include, at a minimum, the full, legal name of any buyer; the full date of the sale, including month

and day, not just year; the amount received for the sale; the location and disposition of the sale

proceeds (e.g., bank account where funds are stored); and copies of the written bills of sales or

other written purchase agreements. Absent production of such documents and details, this Court

cannot take Judgment Debtor’s naked allegations at face value—he has already proven that he will

make self-serving representations to mislead.

II.

CONCLUSION

Judgment Creditor respectfully requests that this Court issue a turnover order requiring

Judgment Debtor to surrender possession and ownership of any and all vehicles identified in the

Original Car Inventory (Exhibit 3 to the motion and Exhibit 2 to the opposition).

/ / /

/ / /

/ / /

/ / /

/ / /

/ / /
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This Court should order an oral argument so that Judgment Debtor may be confronted

concerning the claimed sale of all his car collection.

Dated January 16, 2017.

LEWIS ROCA ROTHGERBER CHRISTIE LLP

By: /s/ John E. Bragonje
John E. Bragonje (SBN 9519)
3993 Howard Hughes Pkwy, Suite 600
Las Vegas, NV 89169-5996

Attorneys for Plaintiff Baker Boyer National Bank
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CERTIFICATE OF SERVICE

Pursuant to Rule 5(b), I hereby certify that on this date, I electronically filed the foregoing

document entitled “Reply in Support of Motion for an Order Requiring Judgment Debtor to

Deliver Possession of Classic Car Collection to Satisfy Nearly $1 million Judgment,” with the

Clerk of the Court and caused a true and accurate copy of the same to be served thereby as stated

below:

VIA U.S. Mail

Cody Mounteer
Marquis Aurbach Coffing
10001 Park Run Drive
Las Vegas, NV 89145

Counsel for Judgment Debtor

DATED this 16th day of January, 2018.

/s/ Luz Horvath
An employee of Lewis Roca Rothgerber Christie LLP
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Tally of Missing Cars
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Tally of Missing Cars
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1968 Shelby GT 500 $75,000.00

1965 Shelby 427 Cobra $1,500,000.00

1958 Porsche Cabriolet $20,000.00

2000 Plymouth Prolwer $30,000.00

1966 Plymouth Hemi Belvadire $45,000.00

1964 Plymouth Hemi (alluminum body) $50,000.00

1962 Plymouth Savoy w/413 $75,000.00

1957 Packard Clipper $8,000.00

1957 Oldsmobile 98 Rocket $30,000.00

2007 Mercedes M50 SUV $25,000.00

2007 Mercedes CLK 550 $25,000.00

1956 Mercedes 300 SL $750,000.00

1987 Mercedes 450SL $37,000.00

1967 Lamborghini Muira (3571) $250,000.00

1985 Kawasaki Ninja 500 $1,500.00

1964 Jaguar XKE $39,000.00

1951 Jaguar XK 120 Race Car $45,050.00

1991 Ford # 9 Coors Lite NASCAR $54,060.00

1988 Ford #11 Budweiser NASCAR $40,000.00

1973 Ford Pantera GT4 $100,000.00

1971 Ford Pantera $15,000.00

1957 Ford Fairlane 500 $25,000.00

1955 Ford T-Bird (Chev) $15,000.00

1955 Ford T-Bird (96 miles) $45,000.00

1940 Ford Coupe $40,000.00

1957 Chysler 300C Convertible $150,000.00

2007 Cheverolet Corvette Z06 $50,000.00

1957 Cheverolet Bel Air Convertible $100,000.00

$3,639,610.00
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FFCL 
John E. Bragonje 
State Bar No. 9519 
E-mail :j bragonj e@lrrc.com 
LEWIS ROCA ROTHGERBER CHRISTIE LLP 
3993 Howard Hughes Pkwy, Suite 600 
Las Vegas, NV 89169-5996 
Tel: 702.949.8200 
Fax: 702.949.8398 

Attorneys for Plaintiff/Judgment Creditor 
Baker Boyer National Bank 

BAKER BOYER NATIONAL BANK, a 
Washington corporation, 

Plaintiff/Judgment Creditor, 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

Case No.: A-17-760779-F 

Dept. No.: II 

vs. 

JAMES PATTERSON FOUST, JR., also 
known as James P. Foust, Jr., individually, and 
his marital community, if any, 

Defendant/Judgment Debtor. 

Hearing Date: February 15, 2018 

FINDINGS OF FACT, CONCLUSIONS OF LAW, AND FINAL JUDGMENT 

This matter having come on for an evidentiary hearing and non-jury trial before the 

Honorable Richard Scotti on February 15, 2018 and pertaining to plaintiff and judgment creditor 

Baker Boyer National Bank's (the "Baker Bank") request that it be permitted to retain and sell a 

motorhome it previously levied execution against pursuant to its enforcement of a nearly 

$1,000,000 judgment against defendant and judgment debtor James Patterson Foust, Jr., who 

claimed he sold the motorhome before the levy; Mr. Foust having been represented by Cody S. 

Mounteer and Tom W. Stewart of Marquis Aurbach Coffing; Banker Bank having been 

represented by John E. Bragonje of Lewis Roca Rothgerber Christie LLP; the Court having read 

and considered all relevant pleadings and papers on file in the above-captioned case, having 

reviewed the documents admitted into evidence during the trial and briefs and points and 

authorities filed by the parties, and having heard and carefully considered the testimony of the 

witnesses called to testify, the Court, with the intention of resolving the evidentiary issues 

103751265 1 
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pertaining to this dispute, hereby enters the following facts and states the following conclusions of 

law: 

Introduction 

Mr. Foust received a loan in the original amount of $1,077,600 from Baker Bank. After 

his refusal to repay the loan, Baker Bank obtained a judgment in the original amount of 

$933,616.30, including fees and costs, against Mr. Foust in the Superior Court of Washington in 

and for Walla Walla County (the "Judgment"). {See Exs. A-B to 8/31/17 Appl. for Foreign 

Judgment, on file herein.) Baker Bank domesticated the Judgment in the State of Nevada on 

August 31,2017. {Id.) 

When he applied for the loan that created the obligation that, when breached, led to the 

Judgment, Mr. Foust represented that he owned a collection of 59 expensive, rare, and exotic 

vehicles. Baker Bank filed a Motion for an Order Requiring Judgment Debtor to Deliver 

Possession of Classic Car Collection to Satisfy Nearly $1 million Judgment" on December 20, 

2017 (the "Motion"). This hearing and ruling concerns just one of those vehicles, a 1998 Prevost 

Car, Inc. Marathon, vehicle identification number 2PCM3349XV1026183, a class "A" motorhome 

or recreational vehicle (the "Motorcoach"). The Court ultimately granted the Motion and issued 

an order (the "Seizure Order") permitting, among other actions,1 that Baker Bank be permitted to 

take possession and control of the Motorcoach, which Baker Bank did through a lawful, regular 

seizure effected by a Clark County Constable. At a February 5, 2018 hearing on the Motion, Mr. 

Foust claimed that Baker Bank could not retain the Motorcoach because he no longer owned it, 

having previously sold it to a third party. Baker Bank, on the other hand, claimed there was no 

evidence in the opposition of a sale and that if any sale had taken place, it was voidable pursuant 

to Nevada's fraudulent transfer statutes, NRS Chapter 112. The Seizure Order required the parties 

to conduct discovery, including a deposition of Mr. Foust, and scheduled this evidentiary hearing 

concerning who owns the Motorcoach and whether Baker Bank may retain possession of it and 

sell it to satisfy the Judgment. 

1 The Court's Seizure Order concerns other, ongoing matters related to additional vehicles which are not at issue in 
this ruling. See [] Seizure Order, on file herein. 

103751265 I 2 
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Based upon the testimony and documentary evidence presented during the hearing and for 

good cause appearing, pursuant to Rules 50 and 52, the Court rules in favor of Baker Bank and 

against Mr. Foust and finds, concludes, orders, adjudges, and decrees as follows: 

Findings of Fact 

1. Mr. Foust has not voluntarily paid the Judgment. 

2. Mr. Foust testified that the Motorcoach is worth approximately $ 100,000. 

3. Mr. Foust claims to have sold the Motorcoach to Harry Hildibrand, LLC, a 

Montana limited liability company, for $5,000 on an uncertain date in late 2016. 

4. The alleged sale or transfer took place after Mr. Foust had incurred the obligation 

(i.e., the loan) that led to the Judgment and after an action to enforce that debt had been filed in 

Washington. 

5. Mr. Foust failed to produce any documentary evidence that the alleged sale had 

occurred. Mr. Foust, for example, failed to produce any bill of sale, contract, or other agreement 

showing an arm's length transaction; failed to produce evidence of receipt of funds for the alleged 

sale (such as a cancelled check or evidence of wire transfer); and failed to account for the 

disposition of the alleged sale proceeds (which the Seizure Order specifically directed Mr. Foust to 

present). 

6. The only proffered evidence that a sale occurred was Mr. Foust's testimony, which 

was self-serving. 

7. On the other hand, Baker Bank presented and elicited clear, compelling, 

convincing, and substantial evidence from Mr. Foust himself, from two third-party witnesses, and 

through relevant documents that, collectively, prove that no sale had occurred and that Mr. Foust 

continued to behave as if he owned the Motorcoach after the alleged sale in late 2016. 

8. A uncertified photocopy of the Motorcoach title does appear to indicate that the 

current owner is Harry Hildibrand, LLC; however, this only indicates, at most, a transfer, not a 

sale for consideration in an arm's length transaction, which Mr. Foust contests occurred. 

Furthermore, the title vested in Hildibrand, LLC after the debt was incurred and after Mr. Foust 

had been sued on that debt in Washington state. 

103751265 1 3 
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9. Furthermore, records both obtained from the Montana Secretary of State and 

produced by Mr. Foust himself demonstrate that Mr. Foust owns and controls Harry Hildibrand, 

LLC, the alleged transferee. 

10. Harry Hildibrand, LLC was incorporated in 2006. An official "Principal Report" 

issued on February 7, 2018, just days before the hearing, lists James P. Foust as the sole member 

and/or manager for Harry Hildibrand, LLC. An amendment to the articles of incorporation filed 

August 27, 2007 lists Mr. Foust as the "new manager"; a second amendment filed October 9, 2007 

indicates that the entity was "managed by member James P. Foust." Meeting minutes produced by 

Mr. Foust from 2008 also record that he appointed another manager, Edward Detwiler, by virtue 

of Mr. Foust's status as "constituting all the members of the LLC." 

11. In contrast to this documentary evidence, Mr. Foust testified that he at most had 

previously owned one half of one percent of Harry Hilidibrand, LLC. Mr. Foust alleges that he 

divested his interest on some uncertain date he could not recall, but perhaps in 2010. Once again, 

Mr. Foust produced no documentary evidence of this alleged divestment. Standing in sharp relief 

to the documentary evidence in the record, which was generated before this dispute arose and 

when Mr. Foust had no motive to distance himself from Harry Hildibrand, LLC, Mr. Foust's 

testimony is not credible. It is also unreasonable to believe that Mr. Foust, with only a one half of 

one percent ownership interest could serve as a manager. 

12. Mr. Foust owns and controls Harry Hildibrand, LLC. He is the sole member; he is 

a manager also. 

13. Before its seizure by Clark County Constables, Mr. Foust kept the Motorcoach at 

lot 172 of the Las Vegas Motorcoach Resort (the "Resort"), located at 8175 Arville Street, Las 

Vegas, Nevada, an upscale, guard-gated motorhome park. 

14. Mr. Foust and/or his wife, Miriam Foust, owned the real property on which the 

Motorcoach was kept—i.e., lot 172 of several hundred lots at the Resort. 

15. On January 12, 2018, two Clark County Constables entered the Motorcoach at lot 

172 of the Resort and, pursuant to writs of execution and possessions issued by this Court, seized 

103751265 1 4 
PA00099
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and delivered to Baker Bank some of Mr. Foust's personal property located inside the 

Motorcoach, including cash and a computer. 

16. Sergeant Devin Smith, one of the Constables involved, testified that he discovered 

Mr. Foust's personal mail inside the Motorcoach. Photographs taken during the January 12, 2018 

seizure show no fewer than 15 pieces of mail addressed to Mr. Foust at lot 172 of the Resort. The 

mail addressed to Mr. Foust at the Resort address includes correspondence from his life insurance 

company, from the A.A.R.P., from two cell phone carriers, and from the government, transmitting 

Mr. Foust's Nevada voter registration card. 

17. Mr. Foust represented to the public that he lived in the Motorhome, which he kept 

at the Resort. 

18. Sergeant Smith testified that he spent more than an hour at lot 172 while trying to 

gain access to the Motorcoach. During this time, Sergeant Smith met with a member of the 

Resort's homeowner's association board, Mr. Foust's neighbors, and Resort management, all of 

whom indicated that Mr. Foust, and no one else, stayed at the Motorcoach at lot 172 on a regular 

basis. In particular, Sergeant Smith testified that the Resort management had only Mr. Foust listed 

on their paper work as an owner and that no one could be granted access to lot 172 without a guest 

pass—and there was no record of any guest passes issued to anyone else. Resort management also 

dealt exclusively with Mr. Foust concerning upkeep of lot 172 and other maintenance issues. 

19. Sergeant Smith testified that there was only one set of men's clothing (similar in 

size and style) and one set of grooming materials in the Motorcoach. 

20. Sergeant Smith testified that he also found documentation concerning collectibles 

associated with or owned by Mr. Foust and documentation of transactions involving Mr. Foust in 

the Motorcoach. 

21. Based on what he learned during the seizure and his experience and training as a 

law enforcement officer, Sergeant Smith testified that Mr. Foust—and no one else—used the 

Motorhome. Sergeant Smith's testimony is unbiased and credible; he has no interest in this 

matter's outcome. 

103751265 1 5 
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22. Sergeant Smith and another Clark County Constable took possession of the 

Motorcoach and removed it from the Resort on or about February 2, 2018, and, at the time of the 

hearing, it remained in the government's possession. 

23. Consistent with the testimony that Sergeant Smith gave, the Court also received 

into evidence an affidavit of Jessica Smukal, the General Manager of the Resort. 

24. Ms. Smukal has served as General Manager for the last four and a half years. 

During this tenure, Ms. Smukal only personally observed Mr. Foust use lot 172, including twice in 

the past year. 

25. As an example of her interaction, the Motorcoach was leaning to one side because 

there was a maintenance issue. Ms. Smukal ultimately convinced Mr. Foust that this condition 

had to be repaired because it was starting to appear that the Motorcoach was not capable of being 

driven. Resort policy requires owners to remove motorhomes from their pads every 180 days. 

26. According to the Resort's records, Ms. Smukal testified that Mr. Foust, and no one 

else, receives mail in the Resort's Welcome Center mail services area. 

27. The Resort is not open to the public. In fact, it is a guard-gated community with 

security on site 24 hours a day. Therefore, it is not possible for persons who are not owners or 

invited guests of owners to enter the Resort. 

28. According to Ms. Smukal, about a year ago, Mr. Foust asked that a woman named 

Maria be given a guest pass. Ms. Smukal has observed Maria collecting Mr. Foust's mail. Maria 

visits about every two weeks. 

29. Just three days before this hearing, on Monday, February 12, 2018, Mr. Foust met 

with Ms. Smukal at her office in the Resort Welcome Center. Mr. Foust instructed Ms. Smukal 

that the owner of the motorhome kept at pad 172 was a man named Edward Detwiler; Mr. Foust 

represented that Edward Detwiler was a managing director of Harry Hildibrand, LLC. 

30. Mr. Foust instructed Ms. Smukal to deal with Mr. Detwiler as the owner. Ms. 

Smukal informed Mr. Foust that she cannot deal with Mr. Detwiler as the owner because Mr. 

Detwiler does not own the motorhome pad, lot 172. Resort policy, Ms. Smukal says, forbids pad 

rentals. It would be against Resort policy for the pad to be rented or lent out to someone who did 
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not own the pad, unless a request was cleared through the Resort rental program; Mr. Foust never 

made such a rental request. 

31. To accommodate Mr. Foust's request, the most Ms. Smukal could do was issue Mr. 

Detwiler a visitors pass, which she did on February 12, 2018. Mr. Detwiler has not had a visitors 

pass before this time. 

32. Ms. Smukal has not met Mr. Detwiler or observed Mr. Detwiler at the Resort 

before this time. Ms. Smukal believes that Mr. Detwiler has not had access to the Resort before 

Monday, February 12, 2018. 

33. Ms. Smukal and Mr. Foust both testified that the Resort assesses a $395 monthly 

owner's fee for each pad to cover both individual owner's expenses (water and cable T.V. 

subscription) and shared community-wide expenses (security personnel, landscaping of common 

areas, upkeep of community pools, gym, water features, and clubhouse). In the case of the ten 

most recent monthly fee payments, spanning approximately the prior year, Mr. Foust—and not 

Harry Hildibrand, LLC or Edward Detwiler—paid this fee. The Resort received payment by 

check; the ten checks total $4,434.50. Copies of the ten checks include Mr. Foust's name and 

address at the Resort. Mr. Foust or his daughter signed each of the checks. 

34. Ms. Smukal's testimony is credible; she is an unbiased witness with no interest in 

the matter's outcome. 

35. Mr. Foust himself testified that he had stayed at the Motorcoach at least six to 

seven times in the prior year. 

36. Mr. Foust exclusively controlled access to lot 172 at the Resort and use of the 

Motorcoach at all relevant times, including the issuance of guest passes that only he approved. 

37. Mr. Foust, and no one else, used the Motorcoach on a regular basis and at all 

relevant times. 

38. Mr. Foust claimed that he had to arrange his use through Edward Detwiler, who 

Mr. Foust claimed was a "managing partner" of Harry Hildibrand, LLC. This testimony is not 

credible in the face of the overwhelming evidence, discussed above, showing that Mr. Foust, and 

no one else, controlled every aspect of the use of the Motorcoach and its storage at Resort lot 172. 

103751265 1 7 
PA00102



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

1 1  

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

39. Edward Detwiler did not appear at the hearing, nor did he submit any affidavit. 

40. Mr. Foust did offer a police report apparently lodged by Edward Detwiler; it 

accuses someone of grand larceny for taking the Motorcoach. However, this police report was 

filed after Sergeant Smith took possession of the Motorcoach and had it kept in the government's 

yard. The police report was also filed after the issue of ownership had been raised with this 

Court—indeed only about a week before the hearing. The police report is a reaction to this 

hearing, not any independent evidence that Edward Detwiler had possession of the Motorcoach. 

Furthermore, in the report, Edward Detwiler does not allege that he owned Harry Hildibrand, 

LLC, only that he was a manager. Sergeant Smith also testified that the officer receiving the 

police report would have access to a database revealing that the Clark County Constables had 

possession of the Motorcoach. This police report does not persuade the Court that Edward 

Detwiler had control of the Motorcoach or that he, and not Mr. Foust, owns Harry Hildibrand, 

LLC. 

41. No representative of Harry Hildibrand, LLC other than Mr. Foust appeared at the 

hearing or claimed ownership of the Motorcoach. 

42. At several points during the hearing, and especially on cross examination, Mr. 

Foust's demeanor was untrustworthy. For example, Mr. Foust testified at one point that Edward 

Detwiler did have a guest pass for some time before the issue of ownership arose in this Court. 

But on cross examination Mr. Foust also admitted that Ms. Smukal's testimony concerning the 

fact that she met with Edward Detwiler for the purpose of securing a guest pass just three days 

before the hearing was true. When pressed as to why Edward Detwiler would be meeting to 

secure a guest pass if he already had one, Mr. Foust said "I don't know . . .suggesting to the 

Court that Mr. Foust conceded his testimonial inconsistencies. Mr. Foust also claimed that his 

wife owned the account that issued the $395 monthly resort fee checks. However, Mr. Foust 

conceded on cross examination that he signed two of the checks and that he could not have done 

2 Furthermore, in the report, Edward Detwiler does not allege that he owned or was a member of Harry Hildibrand, 
LLC, only that he was a manager. This means that the only documentary evidence in the record, the Montana 
Secretary of State filings and the meeting minutes, uniformly show that only Mr. Foust owned Harry Hildibrand, 
LLC. 
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so unless he owned the account. Mr. Foust appeared to be willing to say whatever seemed 

convenient at the moment, without regard for established or incontrovertible facts. 

43. It is not reasonable to believe that Harry Hildibrand, LLC owns the Motorcoach 

when no one besides Mr. Foust uses it and pays for its substantial upkeep. 

44. It is not reasonable to believe that Harry Hildibrand, LLC, a Montana-based entity 

that apparently has no operations in or connection to Nevada, owns the Motorcoach when Mr. 

Foust was controlling it and paying for its substantial upkeep. 

45. Because there is no proof that a sale of the Motorcoach actually occurred, the Court 

finds that no sale actually occurred and that Mr. Foust continues to own it. 

46. Mr. Foust acted at all times as if he were the owner of the Motorcoach. 

47. Any of the foregoing Findings of Fact which constitute Conclusions of Law shall 

be deemed as Conclusions of Law. 

Conclusions of Law and Final Judgment 

The Court concludes the following: 

1. Mr. Foust bore the burden of proving that he no longer owned or had any beneficial 

interest in the Motorcoach. See 31A C.J.S. EXECUTIONS § 589 (2017) (concluding that a judgment 

debtor bears the "burden" to "account for the assets"). Mr. Foust did not carry this burden. Even 

if Baker Bank had the burden, the Court concludes it met this burden. Mr. Foust produced no 

documentary evidence that a sale actually occurred; Mr. Foust failed to rebut the substantial 

evidence to the effect that, at all relevant times, Mr. Foust continued to behave as if he owned the 

Motorcoach. Mr. Foust is the actual owner of the Motorcoach. 

2. Baker Bank proved by clear and convincing evidence that no sale of the 

Motorcoach occurred and that Mr. Foust continues to own it. Therefore, Baker Bank may keep 

possession and control of the Motorcoach and sell it to partially satisfy the Judgment. 

3. A second, independently sufficient basis for ruling in Baker Bank's favor also 

exists: even assuming for the sake of argument that a transfer of the Motorcoach did occur, Baker 

Bank has established by clear and convincing evidence that such a sale is a voidable, fraudulent 

transfer. 
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4. Pursuant to NRS 112.180(l)(a), if a sale or transfer of the Motorcoach from Mr. 

Foust to Harry Hildibrand, LLC did occur, it was made with the actual intent to hinder, delay, and 

defraud Baker Bank. The record indicates that many, if not all, of the so-called "badges" that 

demonstrate actual fraud occurred here. 

5. This was a transfer to an insider. See NRS 112.180(2)(a). Mr. Foust transferred 

the Motorcoach to himself because Mr. Foust owns and controls Harry Hildibrand, LLC. See also 

NRS 112.150(7)(a) (stating that if the debtor is a natural person, an insider includes a transfer to a 

corporation in which the debtor is "a director, officer or person in control"). 

6. The evidence is uncontroverted and overwhelming that Mr. Foust "retained 

possession or control of the property transferred after the transfer." See NRS 112.180(2)(b). 

7. Here, the alleged "transfer or obligation was disclosed or concealed." See NRS 

112.180(2)(c). Mr. Foust did not inform Baker Bank of this alleged transfer until the dispute 

about ownership arose. Mr. Foust did not attempt to inform the Resort about the alleged transfer 

until three days before this hearing. It would have been against Resort policy, moreover, for 

anyone besides Mr. Foust (such as Edward Detwiler or Harry Hildibrand, LLC) to keep the 

Motorcoach at lot 172 without a rental agreement, which the record shows Mr. Foust never 

requested. 

8. Before the alleged transfer took place, Mr. Foust had already been sued in 

Washington state court and the Judgment was issued in that State just a few months after the 

alleged transfer. The alleged transfer also occurred after Mr. Foust had received the loan 

proceeds. See NRS 112.180(2)(d). 

9. The debtor's absconding or removing or concealing assets indicates fraud. See 

NRS 112.180(2)(f) and (g). Here, there is evidence in the file and this record, that Mr. Foust was 

transferring away a substantial percentage of many of his valuable vehicles, including the 

Motorcoach, after the time he received the loan proceeds from Baker Bank in an attempt to move 

the assets beyond the reach of Baker Bank. 

10. In this case, "the value of the consideration received by the debtor was [not] 

reasonably equivalent to the value of the asset transferred or the amount of the obligation 
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incurred." See NRS 112.180(2)(h). Mr. Foust testified that the Motorcoach is worth $100,000, 

but he claims he only received $5,000 when he sold it. This is not an arms-length transaction or a 

fair bargain. Mr. Foust did also claim that Harry Hildibrand, LLC assumed a purchase-money 

loan incurred by Mr. Foust years ago with a third-party lender, but again Mr. Foust failed to 

produce any documentary evidence of this claim or even offer any precise testimony regarding any 

status or balance of this alleged loan. The supposed title for the Motorcoach (an uncertified 

photocopy) includes spaces for the recording of liens, but none was written there. Furthermore, 

the assumption of the loan would not automatically prove equivalent value anyway: the statute 

contemplates fraud for both a deficient sales price and for an "amount of the obligation incurred," 

such as a purchase-money loan, that is unfair under the circumstances. 

11. The Court is also persuaded that this alleged sale is fraudulent because Harry 

Hildibrand, LLC is apparently a Montana-based business without any operations or connections to 

Nevada. The Court cannot believe that a legitimate transaction would result in Mr. Foust (or his 

daughter or wife) paying for maintenance, lot fees, and other significant upkeep on a vehicle that 

only Mr. Foust uses and was kept in Nevada at all relevant times. See NRS 112.180(2) (noting 

that a court may consider any relevant fact and is not limited to those fraudulent circumstances 

expressly enumerated in the statute). 

12. In sum, the alleged transfer was a fraud upon creditors done to hinder, delay, or 

defraud Baker Bank. 

13. Because the Court concludes that this alleged sale was fraudulent, it grants Baker 

Bank the relief prescribed in the statute itself and the applicable provisions of the Civil Rules: 

a. Any alleged sale or transfer of the Motorcoach is voided ab initio and is of no 

effect whatsoever so that Baker Bank may satisfy its claim and enforce its Judgment by levying 

execution against the Motorcoach, see NRS 112.210(l)(a); 

b. The attachment and garnishment of the Motorcoach and the personal effects of Mr. 

Foust located therein that has already been effected with the aid of Clark County Constables 

levying an execution against said properties are confirmed as valid, lawful, and regular in every 

respect, see NRS 112.210( 1 )(b); 
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c. Mr. Foust and Harry Hildibrand, LLC are enjoined from any further attempt to 

dispose of the Motorcoach or interfere with Baker Bank's right to keep and sell the Motorcoach, 

see NRS 112.210(l)(c)(l); 

registering title to the Motorcoach, shall regard a copy of this order as a final judgment divesting 

Harry Hildibrand, LLC of title and vesting it in James Patterson Foust, Jr., the judgment debtor in 

this action, with such title subject to Baker Bank's rights to levy execution against the 

Motorcoach, as described in this judgment. See NRCP 70 ("If real or personal property is within 

the State, the court in lieu of directing a conveyance thereof may enter a judgment divesting the 

title of any party and vesting it in others and such judgment has the effect of a conveyance 

executed in due form of law."). 

e. Baker Bank may sell the Motorcoach to partially satisfy the Judgment. The Court 

stays this subsection 13(e) of the ruling, and no others, for 15 days from notice of entry of this 

judgment. 

14. If any Conclusions of Law are properly Findings of Fact, they shall be treated as if 

appropriately identified and designated. 

d. Any interested persons, including any government agency concerned with 

Dated this 
*7"̂  ]pf*rck 
/ day ofJRebrnat Sry, 2018. 

DISTRICT COURT JUDGE 

Respectfully submitted by: 

LEWIS ROCA ROTHGERBER CHRISTIE LLP 

B: 

State Bar No. 9519 \J 
3993 Howard Hughes Parkway, Suite 600 
Las Vegas, NV 89169 

Attorneys for Judgment Creditor Baker Boyer National Bank 
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MOT 
Joseph G. Went, Esq. 
Nevada Bar No. 9220 
Sydney R. Gambee, Esq. 
Nevada Bar No. 14201 
HOLLAND & HART LLP 
9555 Hillwood Drive, 2nd Floor 
Las Vegas, NV  89134 
Phone: (702) 222-2572 
Fax: (702) 666-8219 
 
Attorneys for Harry Hildibrand, LLC 
 

DISTRICT COURT 

CLARK COUNTY, NEVADA 
  

BAKER BOYER NATIONAL BANK, a 
Washington corporation, 

Plaintiff/Judgement Creditor, 

v. 

JAMES PATTERSON FOUST, JR., also 
known as James P. Foust, Jr., individually, 
and his marital community, if any, 
 

Defendant/Judgment Debtor. 

Case No.  A-17-760779-F 
 
Dept. No. II 

 
 

MOTION TO INTERVENE 
 

 Harry Hildibrand LLC, a Montana limited liability company (“HH”), by and through its 

attorneys of record Holland & Hart, LLP, hereby submits this Motion to Intervene (the 

“Motion”).   

/ / / 

 

/ / / 

 

/ / / 

 

/ / / 

 

/ / / 

Case Number: A-17-760779-F

Electronically Filed
3/15/2018 9:44 PM
Steven D. Grierson
CLERK OF THE COURT
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This Motion is made and based upon Nevada Rules of Civil Procedure (“NRCP”) 24, the 

attached Memorandum of  Points and Authorities, the pleadings and papers on record in this 

action, and any argument presented at the time of hearing on this matter.   

DATED this 15th day of March, 2018. 
 
HOLLAND & HART LLP 
 
 
 /s/ Joseph G. Went    
Joseph G. Went, Esq. 
Nevada Bar No. 9220 
Sydney R. Gambee, Esq. 
Nevada Bar No. 14201 
9555 Hillwood Drive, 2nd Floor 
Las Vegas, NV  89134 
Attorneys for Harry Hildibrand, LLC 
 

  

PA00109



 

3 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

 
H

O
L

L
A

N
D

 &
 H

A
R

T
 L

L
P
 

95
55

 H
IL

L
W

O
O

D
 D

R
IV

E
,  2

N
D

 F
L

O
O

R
 

L
A

S 
V

E
G

A
S,

 N
V

  8
91

34
 

NOTICE OF MOTION 

TO: All Interested parties and/or their Counsel of Record 

      PLEASE TAKE NOTICE the undersigned will bring the foregoing Motion to Intervene for 

hearing before the above-entitled Court on the ___ day of _____________ at ________a.m / p.m 

or as soon thereafter as may be heard.  
 

DATED this 15th day of March, 2018. 
 
HOLLAND & HART LLP 
 
 
 /s/ Joseph G. Went    
Joseph G. Went, Esq. 
Nevada Bar No. 9220 
Sydney R. Gambee, Esq. 
Nevada Bar No. 14201 
9555 Hillwood Drive, 2nd Floor 
Las Vegas, NV  89134 

  

23rd          April 2018   
In Chambers 
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MEMORANDUM OF POINTS AND AUTHORITIES 

I. 

INTRODUCTION 

This matter involves one motorhome wrongfully attached by Baker Boyer National Bank (the 

“Bank”) in an attempt to satisfy a judgment against James Patterson Foust, Jr. (“Foust”).  HH is 

the legal owner of a 1997 Prevost Bus Motorcoach, Vehicle Identification Number (“VIN”) 

2PCM3349XV1026183, registered with the State of Montana, department of Justice – Motor 

Vehicle Division, Title Number AA3350572 (“Motorcoach”).  The Bank is additionally seeking 

to attach additional property legally owned by HH.  HH is now required to intervene as a right to 

protect its legal interest in its assets.   

 HH has the right to intervene pursuant to NRCP 24(a)(2) because it has personal property 

interests that are directly involved in the underlying action.  The Bank is pursuing Foust in a 

post-judgment collection action to satisfy a judgment entered in Washington and domesticated in 

Nevada.  While the Bank may have the right to pursue Foust pursuant to the Washington 

Judgment, there are no legal grounds that support the Bank’s seizure of HH’s assets.   

II. 

FACTS 

 1. On  or  about  November  12,  2008,  Edward  N.  Detwiler  (“Detwiler”)  became  

a managing director of HH.  A true and correct copy of the Minutes of Special Meeting of 

Harry Hildibrand, LLC dated November 12, 2008 are attached hereto as Ex. 1 and 

incorporated herein by reference. 

 2. On  or  about  November  12,  2008, Defendant/Judgment  Debtor  James 

Patterson Foust, Jr. (“Foust” or “Judgment Debtor”) resigned as a managing director of HH. 

 3. On or about January 13, 2017, HH became the owner of certain personal 

property described as a 1997 Prevost Bus Motorcoach, Vehicle Identification Number 

2PCM3349XV1026183, registered with the State of Montana, Department of Justice – 
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Motor Vehicle Division, Title Number AA3350572 (the “Motorcoach”).  A true and correct 

copy of the Certificate of Title for the Motorcoach issued by the State of Montana, 

Department of Justice – Motor Vehicle Division identifying HH’s ownership interest is 

attached hereto as Ex. 2 and incorporated herein by reference.  

 4.  On or around June 8, 2011, HH became the owner of certain personal property 

described as 1957 Chevrolet Bel Air Convertible, VIN VC570141640, registered with the State 

of Montana, Department of Justice – Motor Vehicle Division (“1957 Bel Air”). 

 5. On or around June 16, 2011, HH became the owner of certain personal property 

described as 1957 Chrysler 300 C Convertible, VIN 3NS71810, registered with the State of 

Montana, Department of Justice – Motor Vehicle Division (“1957 300 C”). 

6. On or around May 13, 2011, HH became the owner of certain personal property 

described as 1957 Ford Fairlane 500, VIN D7LV162233, registered with the State of Montana, 

Department of Justice – Motor Vehicle Division (“1957 Fairlane”). 

7. On or around May 12, 2011, HH became the owner of certain personal property 

described as 1971 Ford Pantera, VIN THPNLY01620, registered with the State of Montana, 

Department of Justice – Motor Vehicle Division (“1971 Pantera”). 

8. On or around May 12, 2011, HH became the owner of certain personal property 

described as 1973 Ford Pantera – GT4, VIN THPNNU05291, registered with the State of 

Montana, Department of Justice – Motor Vehicle Division (“1973 Pantera”). 

9. On or around May 12, 2011, HH became the owner of certain personal property 

described as 1951 Jaguar XK 120 Race Car, VIN S671966, registered with the State of 

Montana, Department of Justice – Motor Vehicle Division (“1951 XK”). 

10. On or around May 12, 2011, HH became the owner of certain personal property 

described as 1957 Oldsmobile 98 Rocket VIN 579M27665, registered with the State of 

Montana, Department of Justice – Motor Vehicle Division (“1957 Rocket”). 

11. On or around July 21, 2008, HH became the owner of certain personal property 

described as 1940 Ford Del VIN AZ152801, registered with the State of Montana, 

Department of Justice – Motor Vehicle Division (“1940 Del”). 
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12. HH asserts it is the legal owner of certain personal property described as 1970 

Ford Boss 429 (“1970 Boss”). 

Ex. 3.  Paragraphs 3-12 are collectively referred to as the “Vehicles,” paragraphs 4-12 are 

collectively referred to as the “Exotic Cars.” 

III. 

LEGAL STANDARD 

 HH has a right to intervene under NRCP 24(a)(2) as a matter of right: 

[W]hen the applicant claims an interest relating to the property or 
transaction which is the subject of the action and the applicant is so 
situated that the disposition of the action may as a practical matter 
impair or impede the applicant's ability to protect that interest, 
unless the applicant's interest is adequately represented by existing 
parties. 

The Nevada Supreme Court recognizes that to intervene under NRCP 24(a)(2), an 

applicant must show that: “(1) it has a sufficient interest in the litigation's subject matter, (2) it 

could suffer an impairment of its ability to protect that interest if it does not intervene, (3) its 

interest is not adequately represented by existing parties, and (4) its application is timely. 

Determining whether an applicant has met these four requirements is within the district court's 

discretion.” Am. Home Assur. Co. v. Eighth Judicial Dist. Court ex rel. Cnty. of Clark, 122 Nev. 

1229, 1238, 147 P.3d 1120, 1126 (2006) (citations omitted). 

 Alternatively, HH has a right to intervene under NRCP 24(b).  NRCP 24(b) permits 

intervention if the proposed intervenor’s claim or defense and the main action shar a common 

question of law or fact and intervention will not unduly delay or prejudice the adjudication of the 

rights of the original parties.  Dangberg Holdings v. Douglas Co., 115 Nev. 129, 141, 978 P.2d 

311, 318 (1999). 

IV. 

LEGAL ARGUMENT 

A. HH Has A Right To Intervene Under NRCP 24(a)(2). 

 HH satisfies the four requirements for intervention pursuant to law.  HH appropriately 

and timely protected its interests pursuant to NRS Chapter 31.  Additionally, the outcome of the 
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disposition of the Exotic Cars is still pending.  HH has direct and significant protectable interest 

relating to the subject matter of the proceeding, i.e. the seizure of HH’s Vehicles without due 

process of law.  As demonstrated by the seizure of the Motorcoach and the recent March 8, 2017, 

Order (“March Order”), HH’s interests may, as a practical matter, be impaired or impeded by the 

disposition of the action because it will lose the value of the Vehicles.  HH’s interests are not 

represented by any party present in the action.  Foust is already bound by a Washington 

judgment.  HH stands in a completely different position as a third party claimant.. 

 To meet the first requirement under NRCP 24(a)(2), an applicant must demonstrate that it 

has a significantly protectable interest, which is "one that is protected under the law and bears a 

relationship to the plaintiff's claims."  Am. Home Assur., at 1239, 147 P.3d at 1127.  Moreover, 

where the subject matter of a lawsuit affects property rights, a party has a sufficient interest in 

the matter to warrant intervention.  Dangberg Holdings Nevada, L.L.C. v. Douglas Cnty., 115 

Nev. 129, 139, 978 P.2d 311, 317 (1999).  Here, HH has substantial interest in the subject matter 

of this case because it owns the personal property in question, uses the Vehicles, and holds them 

assets in its limited liability company.  These property rights are directly involved in this case, 

and therefore, HH clearly has a significantly protectable interest in this case. 

The second requirement of NRCP 24(a)(2) is met if the district court determines that the 

applicant's ability to protect its interest in the litigation's subject matter might be impaired by the 

disposition of the case before the Court.  Am. Home Assur. Co., 122 Nev. at 1240, 147 P.3d at 

1128.  Here, the Bank asserts it has the right to seize the Vehicles to satisfy an outstanding debt 

that has nothing to do with HH.  HH has an interest in these matters because it is the true, valid, 

and legal owner of the Vehicles in question.  HH’s ability to protect its property interest could be 

impaired or impeded if it is not allowed to intervene.  HH also asserts that the Bank’s actions 

against HH are unlawful.  The Bank has no valid right or claim to the Vehicles in question.  The 

Bank is attempting to collaterally attack a third-partys’ protected property interest without 

pursuing the proper legal channels.  Therefore, HH must intervene to protect its interests. 
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The third factor is whether HH’s interest is adequately represented by the existing parties. 

The standard to establish that an applicant is not adequately represented by the existing parties is 

"minimal."  Trbovich v. United Mine Workers of America, 404 U.S. 528, 538 n. 10 

(1972).  Foust has no interest in protecting HH’s assets.  Foust’s only interest is to maintain his 

own assets.  HH is not adequately represented by Foust in this action because their interests and 

objectives are not identical.  Foust has no duty to protect HH’s property in this action.  No one 

but HH is capable of protecting its property interests in this matter. 

Lastly, HH’s motion for intervention is timely.  Nevada case law "generally reflect[s] that 

intervention is timely if the procedural posture of the action allows the intervenor to protect its 

interest."  Estate of Lomastro ex rel. Lomastro v. Am. Family Ins. Grp., 124 Nev. 1060, 1071 n. 

10, 195 P.3d 339, 347 n. 10 (2008) (comparing Dangberg Holdings, 115 Nev. at 139-42, 978 

P.2d at 317-19, with Lopez v. Merit Ins. Co., 109 Nev. 553, 557, 853 P.2d 1266, 1268 (1993)). 

Here, the Application for Hearing Within 10 Days On Third Party’s Claim Of Interest In 

Property was filed on March 2, 2018 (“Application”).  Ex. 4.  HH became aware that the 

Motorcoach was missing on February 4, 2018.  Ex. 5.  HH filed a police report with the Las 

Vegas Metropolitan Police Department on the same date.  Ex. 6.  Considering the rapid 

succession of HH’s actions in this matter, HH’s intervention is timely.  Regarding the Exotic 

Cars, the Court has not held a hearing or determination.  Regarding the Motorcoach, the time to 

move for reconsideration has not passed.  Additionally, the time to appeal has not run.  HH has a 

right to protect its interest in its property before this Court.  The Bank has not seized the Exotic 

Cars.  Additionally, the Court Ordered the Bank to keep the Motorcoach safe until a full 

determination could be made.  See March order.  Therefore, granting intervention at this time 

would not prejudice the parties because it will not cause a signification delay or prejudice in this 

action. 

B. HH has a right to intervene under NRCP 24(b). 

 Alternatively, HH seeks permissive intervention under NRCP 24(b)(2).  Its claims or 

defenses share a common question of law with the main action, its intervention cannot cause 

undue delay or prejudice to existing parties, and HH’s participation in this case will not prejudice 
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the rights of the original parties.  Moreover, HH’s participation will assist the Court in focusing 

on the appropriate attachment to satisfy the Bank’s outstanding judgment. 

III. 

CONCLUSION 

 For these reasons, HH requests this Court grant its Motion To Intervene.  Pursuant to 

NRCP 24(c), HH’s NRCP 24(c) pleading is attached hereto as Ex. 4.1Claim Of Interest In 

Property DATED this 15th day of March, 2018. 
 
HOLLAND & HART LLP 
 
 
 /s/ Joseph G. Went    
Joseph G. Went, Esq. 
Nevada Bar No. 9220 
Sydney R. Gambee, Esq. 
Nevada Bar No. 14201 
9555 Hillwood Drive, 2nd Floor 
Las Vegas, NV  89134 
Attorneys for Harry Hildibrand, LLC 

 
  

                                                 
1 Execution on the Exotic Cars has not occurred in this matter.  Therefore the necessity for a 
NRS Chapter 31 Application has not yet triggered. 
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CERTIFICATE OF SERVICE 
 

Pursuant to Nev. R. Civ. P. 5(b), I hereby certify that on the 15th day of March, 2018, I 

served a true and correct copy of the foregoing REPLY IN SUPPORT OF THE 

APPLICATION FOR HEARING WITHIN 10 DAYS ON THIRD PARTY’S CLAIM OF 

INTEREST IN PROPERTY LEVIED UPON AND OPPOSITION TO PLAINTIFF’S 

INDEPENDENT REQUEST FOR HEARING UNDER NRS 31.070(5) by the following 

method(s): 
 
 Electronic: by submitting electronically for filing and/or service with the Eighth Judicial 
 District Court’s e-filing system and served on counsel electronically in accordance with  

the E-service list to the following email addresses: 
 
 

John E. Bragonje 
LEWIS ROCA ROTHGERBER 
CHRISTIE LLP 
3993 Howard Hughes Parkway 
Suite 600 
Las Vegas, NV  89169 
jbragonje@lrrc.com 
Attorneys for Plaintiff Baker Boyer 
National Bank 

Cody S. Mounteer 
Tom W. Stewart 
MARQUIS AURBACH COFFING 
10001 Park Run Drive 
Las Vegas, NV  89134 
cmounteer@maclaw.com 
Attorneys for Defendant James Patterson 
Foust, Jr. 

 
 
 

 /s/ Valerie Larsen    
An Employee of Holland & Hart LLP 
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'··DEPARTMENT ;.OF JUStiCE·-I\IIOTOR VEHICLE DIVISION 

.. · ..... ·. ··•·· \:CERTIFICATE. OFTITLE 
. . .·. • _ _ ,_. ! • • 

pj5753 

Year ·· ····· rVj:3ke 
1997 ,. . Prevost ... 

MoCier Extended Model 
Ei~.3 

Tp~ :Qode/Propulsion Type . 

Style 
BU 

NCIC Vehicle Type Unladen Weight/Material · 
CH 

MT Bqat Nbr. Odometer 
. 2PCM3349XV1 026183 . . 

'· . . - -~ 

Tith:ilssueDate ,V~hicle :sal.eDate T(ansferReason . Attribute 
. ()2/0ili2017 , :()1/13/201:(. . · .Cancel-Voluntary. 

Owner Tracking Nbr 

Vehicle Nbr 
2950151 

Fleet Nbr 

Har.Y Wldibrand l:Lc 
.· 3011 An)ericanWay 

<This vehicle/vessef is subject to the following securityinterest(s): 

· Missoula MT ,59808-1921 
Customer Number: 1127321. · 

MaiiTo: . 
~.t:.....~· Har;y JiUdibrand --·- ·· .. ····'· 

PO Box 16270 
Missoula MT 59808 

The·vehicie/vessel may-be subject to-other-security interests. 

• o :The odomelerreadirig reflects the amount of mileage in excess of its mechanical limits. 

0 The odometer reading is not the actual mileage. Wamin -odometer discrepancy. 
·ALL OWNERS MUST SIGN -Additional owners are listed to the right of the f irst owner above. 

Under penalty' of law. I certify the above odometer disclosure and transfer Of ownership information is·correct to 'the best of my knowledge; that 1 am the same person named above; and if signing 
for a. business entity or trust, I have full authority to act upon behalf. of the owner, whose name appears on the upper left side of this Title. 

Notary Stamp/Seal 

. 

. . . . 
TiTLE AND REGISTRATION BUREAU 
1003 BUCKSKIN• DRIVE . . 

·DEER LODGE MT59722-2375 

to'~+_~()LN0. 14 54 4:5 4 5. 
(This is not. a·title number) 

ICC: f'tl:' f'f'tQQI=r.TI()J\1 1=1 

< m 
;D 

~ 
""0 
::0 
m 
(/) 
m z 
0 
m 
0 
"'T1 

~ 
~ rn 
:ll 
s: 
)=> 
:I 
;:,; 

c 
r 
G. 
:I 

c 
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APP 
Joseph G. Went, Esq. 
Nevada Bar No. 9220 
Sydney R. Gambee, Esq. 
Nevada Bar No. 14201 
HOLLAND & HART LLP 

9555 Hillwood Drive, 2nd Floor 
Las Vegas, Nevada 89134 
(702) 669-4600 
jgwent@hollandhart.com 
srgambee@hollandhart.com 

Attorneys for Harry Hildibrand, LLC 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

BAKER BOYER NATIONAL BANK, a 
Washington corporation, 

Plaintiff/Judgment Creditor, 

v. 

JAMES PATTERSON FOUST, JR., also 
known a James P.  Foust, Jr., individually, 
and his marital community, if any, 

Defendant/Judgment Debtor.

CASE NO.:   A-17-760779-F 

DEPT. NO.:   II 

APPLICATION FOR HEARING 
WITHIN 10 DAYS ON THIRD PARTY’S 
CLAIM OF INTEREST IN PROPERTY 
LEVIED UPON 

Third-Party Claimant Harry Hildibrand LLC, a Montana limited liability company (“HH”),  

by and through its attorneys of record, Holland & Hart LLP, hereby submits this application (the 

“Application”) for a hearing pursuant to NRS 31.070 to be held within 10 days to determine title to 

the property levied upon by Plaintiff / Judgment Creditor Baker Boyer National Bank, a 

Washington corporation (“Judgment Creditor” or “Baker Boyer”). 

. . . 

. . . 

. . . 

. . . 

. . . 

. . . 

Case Number: A-17-760779-F

Electronically Filed
3/2/2018 1:53 PM
Steven D. Grierson
CLERK OF THE COURT
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 This Application is made and based on NRS 31.070, the attached memorandum of points 

and authorities, the declaration of Edward N. Detwiler, attached hereto as Exhibit 1 and 

incorporated herein by reference, the Verified Third-Party Claim of Harry Hildibrand LLC in 

Response to Writ of Execution (the “Verified Claim”), attached hereto, the exhibits attached hereto, 

and any oral argument that this Court may permit at the hearing on this matter. 

DATED this 2nd day of March 2018. 
 
HOLLAND & HART LLP 
 
   /s/ Joseph G. Went 
  
Joseph G. Went, Esq. 
Nevada Bar No. 9220 
Sydney R. Gambee, Esq.  
Nevada Bar No. 14201 
9555 Hillwood Drive, 2nd Floor 
Las Vegas, NV  89134 
 
Attorneys for Harry Hildibrand LLC 
 

NOTICE OF APPLICATION 

TO: All Interested Parties and/or their Counsel of Record 

PLEASE TAKE NOTICE the undersigned will bring the foregoing APPLICATION FOR 

HEARING WITHIN 10 DAYS ON THIRD PARTY’S CLAIM OF INTEREST IN 

PROPERTY LEVIED UPON on for hearing before the above-entitled court on the _______ day 

of March, 2018, at the hour of _____________ or as soon thereafter as may be heard. 

DATED this 2nd day of March 2018. 
 
HOLLAND & HART LLP 
 
   /s/ Joseph G. Went, Esq. 
  
Joseph G. Went, Esq. 
Nevada Bar No. 9220 
Sydney R. Gambee, Esq.  
Nevada Bar No. 14201 
9555 Hillwood Drive, 2nd Floor 
Las Vegas, NV  89134 
 
Attorneys for Harry Hildibrand LLC 
 

 

12th
IN CHAMBERS
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MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF  
APPLICATION FOR HEARING WITHIN 10 DAYS ON THIRD PARTY’S CLAIM OF 

INTEREST IN PROPERTY LEVIED UPON  
 

I. 
 

INTRODUCTION 

This Application is about preserving and protecting HH’s ownership and possessory 

interest in its personal property. Nevada law allows for a hearing on shortened time when property 

in which a third party claims a superior interest is jeopardized through judgment creditor 

enforcement action.  See NRS 31.070(5).  In this case, in connection with its effort to collect on its 

judgment, Baker Boyer caused the Constable to execute on personal property collateral belonging 

to HH. HH owns the personal property, not Baker Boyer’s judgment debtor, and it should be 

immune from collection efforts by Baker Boyer.  Accordingly, this Court should grant this 

Application and release the subject personal property of HH in the possession of Baker Boyer.    

 II. 

STATEMENT OF FACTS 

1. On or about November 12, 2008, Edward N. Detwiler (“Detwiler”) became a 

managing director of HH.  A true and correct copy of the Minutes of Special Meeting of Harry 

Hildibrand, LLC dated November 12, 2008 are attached hereto as Exhibit 2 and incorporated 

herein by reference. 

2. On or about November 12, 2008, Defendant/Judgment Debtor James Patterson 

Foust, Jr. (“Foust” or “Judgment Debtor”) resigned as a managing director  of HH. 

3. On or about January 13, 2017, HH became the owner of certain personal property 

described as a 1997 Prevost Bus Motorcoach, Vehicle Identification Number 

2PCM3349XV1026183, registered with the State of Montana, Department of Justice – Motor 

Vehicle Division, Title Number AA3350572 (the “Motorcoach”).  A true and correct copy of the 

Certificate of Title for the Motorcoach issued by the State of Montana, Department of Justice – 

Motor Vehicle Division identifying HH’s ownership interest is attached hereto as Exhibit 3 and 

incorporated herein by reference. 
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4. The consideration for HH”s purchase of the Motorcoach was approximately

$135,000.00, comprised of a lump sum cash payment of $5,000.00 and the assumption of the 

remaining payments owed to the lender, Santander Consumer USA (“Santander”), that financed 

the original acquisition of the Motorcoach. 

5. After completing the purchase of the Motorcoach, including paying $5,000.00 to

Foust, HH commenced making the monthly payments owed to Santander.   

6. HH has made all monthly payments to Santander since January 2017.

7. HH parked the Motorcoach at a lot that it rents at the LVM Resort, a Class A

motorcoach facility, located at 8175 Arville Street, Unit 172, Las Vegas, Nevada, 89139. 

8. On February 4, 2018, Detwiler attempted to use the Motorcoach, but discovered

that it was missing from the lot at the LVM Resort. 

9. On February 12, 2018, Detwiler provided a voluntary statement to the Las Vegas

Metropolitan Police Department regarding the removal of the Motorcoach from the lot at the LVM 

Resort.  A true and correct copy of the February 12, 2018 police report is attached hereto as 

Exhibit 4 and incorporated herein by reference. 

10. Personal items belonging to Detwiler, including a safe, were in the Motorcoach at

the time it was taken. 

11. On or about March 2, 2018, HH caused the Verified Claim to be served upon the

Office of the Ex-Officio Constable (the “Constable”), Laughlin Constable’s Office, Laughlin, 

Nevada, and upon Baker Boyer. A true and correct copy of the Verified Claim is attached hereto as 

Exhibit 5 and incorporated herein by reference. 

III. 

LEGAL ARGUMENT 

A. Legal Argument. 

On or about February 28, 2018, the Constable and Baker Boyer were served with the 

Verified Claim.  See Ex. 5.  The Verified Claim asserts that HH has an ownership and possessory 

interest in the Motorcoach.  Given HH’s ownership of the Motorcoach, it should not be subject to 

any interest claimed by Baker Boyer through its judgment enforcement efforts.   
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Pursuant to NRS 31.070, HH requests that a hearing be held to determine title to the 

personal property in question.  NRS 31.070(5) states: 

5. Whenever a verified third-party claim is served upon the sheriff upon levy of the
writ of attachment, the plaintiff or the third-party claimant is entitled to a 
hearing within 10 days therefrom before the court having jurisdiction of the 
action, in order to determine title to the property in question, which hearing must be 
granted by the court upon the filing of an application or petition therefor. Seven 
days' notice of such hearing must be given to all parties to the action and all parties 
claiming an interest in the property, or their attorneys, which notice must specify 
that the hearing is for the purpose of determining title to the property in question. 
The court may continue the hearing beyond the 10-day period, but good cause must 
be shown for any such continuance. 

NRS 31.070(5)(emphasis added).  The procedures set forth in NRS 31.070 apply where a third 

party claims a right to personal property levied on by a judgment creditor.  See NRS 21.120(2).  

Pursuant to NRS 31.070(5), HH is entitled to a hearing within ten (10) days from the date of the 

service of the Verified Claim on the Constable, which was no later than March 2, 2018.     

B. HH Owns The Motorcoach, Not Foust. 

As set forth in the title, HH is the owner of the Motorcoach.  See Ex. 3; see also Montana 

Code Annotated 2017 61-3-202(2). Only property owned by the judgment debtor is subject to a 

judgment creditor’s execution efforts, “and questions regarding title to that property as between the 

judgment creditor and a third party are properly determined by the court having jurisdiction under 

NRS 31.070.” See Brooksby v. Nevada State Bank, 129 Nev. 771, 312 P.3d 501, 502 (2013); see 

also NRS 31.249(2); Kulik v. Albers, Inc., 91 Nev. 134, 137, 532 P.2d 603, 605–06 (1975); see 

also NRS 21.120 (referring third-party claims concerning writs of garnishment in aid of execution 

to the NRS 31.070 process). 

. . . 

. . . 

. . . 

. . . 

. . . 

. . . 
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In line with the ownership rule, this Court should find that Baker Boyer is not entitled to 

the Motorcoach. HH should have an opportunity to demonstrate, in an evidentiary hearing, that the 

Motorcoach is owned by HH, not Foust, and thus is not subject to execution by Baker Boyer. See 

Brooksby, 129 Nev. at 771, 312 P.3d at 503.  

IV. 

CONCLUSION 

Based on the foregoing, this Court should grant the Application and enter an order 

scheduling a hearing, and a further order declaring HH’S ownership interest in the Motorcoach and 

ordering it released to HH. 

DATED this 2nd day of March 2018. 

HOLLAND & HART LLP 

   /s/ Joseph G. Went 

Joseph G. Went, Esq. 
Nevada Bar No. 9220 
Sydney R. Gambee, Esq.  
Nevada Bar No. 14201 
9555 Hillwood Drive, 2nd Floor 
Las Vegas, NV  89134 

Attorneys for Harry Hildibrand LLC 
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CERTIFICATE OF SERVICE 

I hereby certify that on the 2nd day of March 2018, a true and correct copy of the foregoing 

APPLICATION FOR HEARING WITHIN 10 DAYS ON THIRD PARTY’S CLAIM OF 

INTEREST IN PROPERTY LEVIED UPON was served by the following method(s): 

  Electronic:  by submitting electronically for filing and/or service with the Eighth 
Judicial District Court’s e-filing system and served on counsel electronically in accordance with 

the E-service list to the following email addresses: 

John E. Bragonje 
LEWIS ROCA ROTHGERBER CHRISTIE LLP 
3993 Howard Hughes Pkwy, Suite 600 
Las Vegas, NV 89169-5996 

Attorneys for Plaintiff Baker Boyer National 
Bank 

Cody S. Mounteer 
MARQUIS AURBACH COFFING 
10001 PARK RUN DRIVE 
Las Vegas, NV 89145 

Attorneys for Judgment Debtor 

/s/ Valerie Larsen 
________________________________________ 
An Employee of Holland & Hart LLP  
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DECL 
Joseph G. Went, Esq. 
Nevada Bar No. 9220 
Sydney R. Gambee, Esq. 
Nevada Bar No. 14201 
HOLLAND & HART LLP 

9555 Hillwood Drive, 2nd Floor 
Las Vegas, Nevada 89134 
(702) 669-4600 
jgwent@hollandhart.com 
srgambee@hollandhart.com 
 
Attorneys for Harry Hildibrand, LLC 

 
DISTRICT COURT 

 
CLARK COUNTY, NEVADA 

BAKER BOYER NATIONAL BANK, a 
Washington corporation, 
 
                            Plaintiff/Judgment Creditor, 
 
v. 
 
JAMES PATTERSON FOUST, JR., also 
known a James P.  Foust, Jr., individually, 
and his marital community, if any, 
 
                           Defendant/Judgment Debtor.   

 

CASE NO.:   A-17-760779-F 
 
DEPT. NO.:   II 

 
DECLARATION OF EDWARD N. 
DETWILER IN SUPPORT OF 
APPLICATION FOR HEARING 
WITHIN 10 DAYS ON THIRD PARTY’S 
CLAIM OF INTEREST IN PROPERTY 
LEVIED UPON   

 I, Edward N. Detwiler, hereby declare as follows: 

1. I am a managing director of Harry Hildibrand, LLC, a Montana limited liability 

company (“HH”).  I am authorized to make this verified third-party claim on behalf of HH 

pursuant to NRS 31.070(1), and I make this declaration based on my personal knowledge. 

2. On or about November 12, 2008, I became a managing director of HH.  A true and 

correct copy of the Minutes of Special Meeting of Harry Hildibrand, LLC dated November 12, 

2008 are attached to the Application Exhibit 2 and incorporated herein by reference. 

3. On or about November 12, 2008, Defendant/Judgment Debtor James Patterson 

Foust, Jr. (“Foust” or “Judgment Debtor”) resigned as a managing director  of HH. 

4. On or about January 13, 2017, HH became the owner of certain personal property 

described as a 1997 Prevost Bus Motorcoach, Vehicle Identification Number 

2PCM3349XV1026183, registered with the State of Montana, Department of Justice – Motor 
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Vehicle Division, Title Number AA3350572 (the “Motorcoach”).  A true and correct copy of the 

Certificate of Title for the Motorcoach issued by the State of Montana, Department of Justice – 

Motor Vehicle Division identifying HH’s ownership interest is attached to the Application as 

Exhibit 3 and incorporated herein by reference. 

5. The consideration for HH”s purchase of the Motorcoach was approximately 

$135,000.00, comprised of a lump sum cash payment of $5,000.00 and the assumption of the 

remaining payments owed to the lender, Santander Consumer USA (“Santander”), that financed 

the original acquisition of the Motorcoach. 

6. After completing the purchase of the Motorcoach, including paying $5,000.00 to 

Foust, HH commenced making the monthly payments owed to Santander.   

7. HH has made all monthly payments to Santander since January 2017. 

8. HH parked the Motorcoach at a lot that it rents at the LVM Resort, a Class A 

motorcoach facility, located at 8175 Arville Street, Unit 172, Las Vegas, Nevada, 89139. 

9. On February 4, 2018, I attempted to use the Motorcoach, but discovered that it was 

missing from the lot at the LVM Resort. 

10. On February 12, 2018, I provided a voluntary statement to the Las Vegas 

Metropolitan Police Department regarding the removal of the Motorcoach from the lot at the LVM 

Resort.  A true and correct copy of the February 12, 2018 police report is attached to the 

Application as Exhibit 4 and incorporated herein by reference. 

11. My personal items, including a safe, were in the Motorcoach at the time it was 

taken. 

. . . 

. . . 

. . . 

. . . 

. . . 

. . . 
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12. On or about February 28, 2018, HH caused the Verified Claim to be served upon 

the Office of the Ex-Officio Constable (the “Constable”), Laughlin Constable’s Office, Laughlin, 

Nevada, and upon Baker Boyer. A true and correct copy of the Verified Claim is attached to the 

Application as Exhibit 5 and incorporated herein by reference. 

I declare under penalty of perjury under the law of the State of Nevada that the foregoing is 

true and correct, and that I am physically located outside the geographic boundaries of the United 

States, Puerto Rico, the United States Virgin Islands and any territory or insular possession subject 

to the jurisdiction of the United States. 

EXECUTED on the 1st day of March 2018 in Roatan, Honduras. 

     /s/ Edward N. Detwiler 
     _________________________________________ 
     EDWARD N. DETWILER 
     Managing Director 
     Harry Hildibrand LLC 
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'··DEPARTMENT ;.OF JUStiCE·-I\IIOTOR VEHICLE DIVISION 

.. · ..... ·. ··•·· \:CERTIFICATE. OFTITLE 
. . .·. • _ _ ,_. ! • • 

pj5753 

Year ·· ····· rVj:3ke 
1997 ,. . Prevost ... 

MoCier Extended Model 
Ei~.3 

Tp~ :Qode/Propulsion Type . 

Style 
BU 

NCIC Vehicle Type Unladen Weight/Material · 
CH 

MT Bqat Nbr. Odometer 
. 2PCM3349XV1 026183 . . 

'· . . - -~ 

Tith:ilssueDate ,V~hicle :sal.eDate T(ansferReason . Attribute 
. ()2/0ili2017 , :()1/13/201:(. . · .Cancel-Voluntary. 

Owner Tracking Nbr 

Vehicle Nbr 
2950151 

Fleet Nbr 

Har.Y Wldibrand l:Lc 
.· 3011 An)ericanWay 

<This vehicle/vessef is subject to the following securityinterest(s): 

· Missoula MT ,59808-1921 
Customer Number: 1127321. · 

MaiiTo: . 
~.t:.....~· Har;y JiUdibrand --·- ·· .. ····'· 

PO Box 16270 
Missoula MT 59808 

The·vehicie/vessel may-be subject to-other-security interests. 

• o :The odomelerreadirig reflects the amount of mileage in excess of its mechanical limits. 

0 The odometer reading is not the actual mileage. Wamin -odometer discrepancy. 
·ALL OWNERS MUST SIGN -Additional owners are listed to the right of the f irst owner above. 

Under penalty' of law. I certify the above odometer disclosure and transfer Of ownership information is·correct to 'the best of my knowledge; that 1 am the same person named above; and if signing 
for a. business entity or trust, I have full authority to act upon behalf. of the owner, whose name appears on the upper left side of this Title. 

Notary Stamp/Seal 

. 

. . . . 
TiTLE AND REGISTRATION BUREAU 
1003 BUCKSKIN• DRIVE . . 

·DEER LODGE MT59722-2375 

to'~+_~()LN0. 14 54 4:5 4 5. 
(This is not. a·title number) 

ICC: f'tl:' f'f'tQQI=r.TI()J\1 1=1 

< m 
;D 

~ 
""0 
::0 
m 
(/) 
m z 
0 
m 
0 
"'T1 

~ 
~ rn 
:ll 
s: 
)=> 
:I 
;:,; 

c 
r 
G. 
:I 

c 
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Las Vegas Metropolitan Police Der'llent 
400 S. Martin Luther King BIVL 

Case Report No.: LLV180207002470 

Las Vegas, NV 89106 

Administrative 

Location 8175 ARVILLE ST LAS VEGAS, NV 89144 Sector /Beat 
Occurred On (Date / Time) Sunday 1/28/2018 4:45:00 PM Or Between (Date /Time) Sunday 2/4/2018 3:30:00 PM 
Reporting Officer 13179 - Reese, E · Reported On 2/7/2018 
Entered By 13179 - Reese, E Entered On 2/12/2018 9:18:45 AM 
Related Cases Jurisdiction Clark County 

Traffic Report No Place Type Accident Involved 

Offenses: 
Grand Larceny Of Auto $3500+(F)-NRS 205.228.3 
Completed Yes Domestic Violence No Hate/Bias Unknown (Offenders Motivation Not Known) 
Entry Premises E:ntered Type Security Tools 
Weapons Location Type Other/Unknown 
Criminal Activities 

Victims: 

Name: HARRY HILDIBAND LLC 

Victim Type Business Written Statement Can ID Suspect 
Victim of 56014- Grand Larceny Of Auto $3500+(F)-NRS 205.228.3 

DOB 
Height 
Employer/School 
Occupation/Grade 
Injury 

Addresses 
Business 

Phones 
Cellular 

Offender Relationships 
Notes: 

Witnesses: 

Age 
Weight 

Sex Race 
Hair Color 

Work Schedule 
Injury Weapons 

2675 Palmer St Stuite F MISSOULA, MT 59808-1741 

(702) 493-7801 

Name: DETWILER. EDWARD NEWLIN 

Written Statement Yes Can ID Suspect No 

Ethnicity 
Eye Color 

01 

DOB 3/3/1961 Age 56 Sex Male Race White Ethnicity Not Hispanic or Latino 
Height 6' 0" Weight 205 Hair Color Gray Eye Color Blue 

Addresses 
Residence 
Phones 
Cellular 
Notes: 

817 Windhook St LAS VEGAS, NV 89144 

(702) 493-7801 

Properties: () 

Type: Vehicle-Other I Motorcycles I Scooters (Locally Stolen) 

Status Stolen Quantity 
Description MOTOR HOME 
Manufacturer . PREVOST Model BUS 
Vehicle Year 1997 Body Type 
Lie Plate# 471237B Lie Plate State Montana 
Insurance Company 
Owner V - HARRY HILDIBAND LLC 
Notes: ALSO GRAY/MAROON 

Type: Misc. (Cell Phones, Ammo, Bicycles, Worthless Doc, items not listed) 

Status Stolen 
Description SAFE 
Manufacturer 
Vehicle Year 

2/12/2016 9:54AM 
Body Type 

Quantity 

Model 

LL V180207002470 

Value 500,000.00 Color White 

Serial No.\VIN 2PCM3349XV1 026183 

Lie Plate Exp 

Value 1,500.00 Color Multi-colored 

Serial No.\VIN 
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Lie Plate# 
IP::urance Company 
Owner W- DETWILER, EDWARD NEWUN 
Notes: 

Type: Misc. (Cell Phones, Ammo, Bicycles, Worthless Doc, items not listed) 

Status Stolen 
Description PERSONAL DOCUMENTS 
Manufacturer 
Vehicle Year Body Type 

Model 

Lie Plate# 
Insurance Company 

Lie Plate State 

Owner W- DETWILER, EDWARD NEWLIN 
Notes: 

Type: Currency, Coins, Securities, Cash 

Stolen 
CASH 

Body Type 
Model 

Status 
Description 
Manufacturer 
Vehicle Year 
Lie Plate# Lie Plate State 
Insurance Company 
Owner W - DETWILER, EDWARD NEWLIN 
Notes: 

Narrative 

Quantity 35 

Quantity 

Lie Plate Ex,...----... 

Value 00.00 Color 

Serial No.\VIN 

Lie Plate Exp 

Value 1,000.00 Color 

Serial No.\VIN 

Lie Plate Exp 

On 02122018 at 0940 hours Edward Detwiler came into NWAC to file a report for a STOLEN MOTOR HOME and stated the following: 

On 02042018 at 1530 hours he went to 8175 Arville to retrieve some personal belongings from his company's Coach Motor Home and realized it 
was gone. Edward said the last time he saw the motor home was on 01282018 at 1645 hours. Edward said the listed property inside the motor 
home belonged to him and was inside the motor home when it was stolen. 

Edward said he is the Managing Partner of Harry Hildibrand, LLC which is the Entity that owns the Coach. 

Negative Weapons, Keys and Title 
Motor Home entered into NCIC. 

2/12/2018 9:54 AM LL V1802070024 70 Page 2 of 2 
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P~ge_j_of_/_ 

Specific Crim:s -k C e ~ •, 
Location of Occurrence. 1\ -~ U 

B \-\ <; r ·-rT<Jh -e 

CDcx.c_ 

q 

~- /""-

3 VEGAS METROPOLITAN POLICE DEPAR"a .NT 

VOLUNTARY STATEMENT 

THIS PORTION TO BE COMPLETED BY OFFICER , 

Ur>LAWFUL DISSEMINATION of this 
Restricte~ :nfor~ation i~ PROHIBITED 

DYes 

j&No 

I HAVE READ THIS STATEMENT AND I AFFIRM TO THE TRUTH AND ACCURACY OF THE FACTS CONTAINED HEREIN. THIS STATEMENT WAS 

~~~:~E-TE_n_T2Zl~ON~A-":f-O-lF....>+l'::'!:!:~-r:------~-:r-_--=~= . ~ -8~· 7b I 9>. 
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TPC 
Joseph G. Went, Esq. 
Nevada Bar No. 9220 
Sydney R. Gambee, Esq. 
Nevada Bar No. 14201 
HOLLAND & HART LLP 

9555 Hillwood Drive, 2nd Floor 
Las Vegas, Nevada 89134 
(702) 669-4600 
jgwent@hollandhart.com 
srgambee@hollandhart.com 
 
Attorneys for Harry Hildibrand, LLC 

 
DISTRICT COURT 

 
CLARK COUNTY, NEVADA 

BAKER BOYER NATIONAL BANK, a 
Washington corporation, 
 
                            Plaintiff/Judgment Creditor, 
 
v. 
 
JAMES PATTERSON FOUST, JR., also 
known a James P.  Foust, Jr., individually, 
and his marital community, if any, 
 
                           Defendant/Judgment Debtor.   

 

CASE NO.:   A-17-760779-F 
 
DEPT. NO.:   II 

 
VERIFIED THIRD-PARTY CLAIM OF 
HARRY HILDIBRAND LLC IN 
RESPONSE TO WRIT OF EXECUTION 

TO: THE CONSTABLE – LAUGHLIN TOWNSHIP OF CLARK COUNTY  

 I, Edward N. Detwiler, hereby declare as follows: 

1. I am a managing director of Harry Hildibrand, LLC, a Montana limited liability 

company (“HH”).  I am authorized to make this verified third-party claim on behalf of HH 

pursuant to NRS 31.070(1), and I make this declaration based on my personal knowledge. 

2. On or about January 13, 2017, HH became the owner of certain personal property 

described as a 1997 Prevost Bus Motorcoach, Vehicle Identification Number 

2PCM3349XV1026183, registered with the State of Montana, Department of Justice – Motor 

Vehicle Division, Title Number AA3350572 (the “Motorcoach”). 

3. On or about February 4, 2018, I discovered that the Motorcoach was levied on by 

Plaintiff/Judgment Creditor Baker Boyer National Bank, a Washington corporation (“Baker 

Boyer” or Plaintiff”). 
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RIS 
Joseph G. Went, Esq. 
Nevada Bar No. 9220 
Sydney R. Gambee, Esq. 
Nevada Bar No. 14201 
HOLLAND & HART LLP 
9555 Hillwood Drive, 2nd Floor 
Las Vegas, NV  89134 
Phone: (702) 222-2572 
Fax: (702) 666-8219 
 
Attorneys for Harry Hildibrand, LLC 
 

DISTRICT COURT 

CLARK COUNTY, NEVADA 
  

BAKER BOYER NATIONAL BANK, a 
Washington corporation, 

Plaintiff/Judgement Creditor, 

v. 

JAMES PATTERSON FOUST, JR., also 
known as James P. Foust, Jr., individually, 
and his marital community, if any, 
 

Defendant/Judgment Debtor. 

Case No.  A-17-760779-F 
 
Dept. No. II 

 
 

REPLY IN SUPPORT OF THE 
APPLICATION FOR HEARING WITHIN 

10 DAYS ON THIRD PARTY’S CLAIM 
OF INTEREST IN PROPERTY LEVIED 

UPON AND OPPOSITION TO 
PLAINTIFF'S INDEPENDENT 

REQUEST FOR HEARING UNDER 
NRS 31.070(5) 

 

 Third-Party Claimant, Harry Hildibrand LLC, a Montana limited liability company 

(“Hildibrand”), by and through its attorneys of record Holland & Hart, LLP, hereby submits this 

Reply in Support of the Application for Hearing within 10 Days on third party’s Claim of interest 

in Property levied Upon (the “Application”) and Opposition to the Plaintiff’s Request for 

Hearing Under NRS 31.070(5) (the “Reply”) to demine title to the property levied upon by 

Plaintiff / Judgment Creditor Baker Boyer national Bank, a Washington corporation (the 

“Bank”). 

 This Reply is made and based on NRS 31.070, the attached memorandum of  Points and 

Authorities, the declaration of Edward N. Detwiler, and incorporated herein by reference the  

/// 

/// 

Case Number: A-17-760779-F

Electronically Filed
3/13/2018 2:47 PM
Steven D. Grierson
CLERK OF THE COURT
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Verified Third-Party Claim of Harry Hildibrand LLC in Response to Writ of Execution (the 

“Verified Claim”) and any oral argument the Court may permit at the hearing on this matter. 

DATED this 13th day of March, 2018. 
 
HOLLAND & HART LLP 
 
 
 /s/ Joseph G. Went    
Joseph G. Went, Esq. 
Nevada Bar No. 9220 
Sydney R. Gambee, Esq. 
Nevada Bar No. 14201 
9555 Hillwood Drive, 2nd Floor 
Las Vegas, NV  89134 
Attorneys for Harry Hildibrand, LLC 

 

MEMORANDUM OF POINTS AND AUTHORITIES 

I. 

INTRODUCTION 

 This matter involves one motorhome wrongfully attached by Baker Boyer National Bank 

(the “Bank”) in an attempt to satisfy a judgment against James Patterson Foust, Jr. (“Foust”).  

Hildibrand is the legal owner of a 1997 Prevost Bus Motorcoach, Vehicle Identification Number 

(“VIN”) 2PCM3349XV1026183, registered with the State of Montana, department of Justice – 

Motor Vehicle Division, Title Number AA3350572 (“Motorcoach”).   

The Bank argues that the Court should deny Hildibrand’s application for a hearing 

because, “[a] trial on this very subject has already occurred.”  Response at 8:12.  If the Bank 

believes this to be a true statement, then the entire case should be dismissed for failure to join 

Hildibrand as an indispensable party.  In actuality, the Bank is asking this Court to deny 

Hildibrand’s procedural and substantive due process rights under the U.S. and Nevada 

constitutions and improperly apply claim preclusion to Hildibrand. 

 The Bank is pursuing a post-judgment enforcement action against Foust.  Hildibrand is 

not a party nor debtor to the Bank.  The Bank has not pled fraud, fraudulent transfer, 

misrepresentation, forgery, embezzlement, or any other cause of action against Hildibrand that 

would allow the Bank to attach the personal property of a non-party entity.  NRS 31.070 
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(verification of the third parties oath setting out the third party’s right to possession requires the 

property released to the third party);  NRS 112.220 (protection of good faith transferee); NRS 

31.017 (attachment without notice and hearing, as applicable here, may only occur in cases 

proceeding based on embezzlement, forgery, larceny, extortion or pursuant to NRS Chapter 112).  

The Bank did not request the relief it now seeks from this Court.    

II. 

LEGAL ARGUMENT 

A. Hildibrand’s Due Process Rights Have Been Violated. 

 The Nevada constitution protects against deprivation of property without due process of 

law.  Nev. Const. art 1 §8(5).  Procedural due process requires that parties receive “notice an 

opportunity to be heard.”  Callie v. Bowling, 123 Nev. 181, 183, 160 P.3d 878, 879 (2007).  

Hildibrand, as a separate entity, did not receive notice or an opportunity to be heard prior to the 

attachment and disposal of its property. 

The requested relief from the Bank was to pursue post-judgment enforcement against 

Foust.  Instead, the Bank now has an Order from this Court determining that non-party 

Hildibrand participated in a fraudulent transfer.  This is improper.  If this is the relief that the 

Bank sought, it should have properly pled the elements and requested relief from the Court. The 

Bank’s failure to effectively plead or serve Hildibrand with notice violated Hildibrand’s due 

process rights in this manner. 

The Bank relies on Persing v. Reno Stock Brokerage Co., 30 Nev. 342, 96 P. 1054 (1908) 

to support its position that the Court can bind a non-party Hildibrand to a judgment.  Persing 

supports Hildibrand’s position.  Persing requires “a party to properly be brought into Court.”  Id.  

Hildibrand has not been properly brought into Court in reference to this Court’s determination of 

fraudulent transfer.  See March 8, 2018 Order (“Order”).  As discussed infra, Hildibrand has 

pursued appropriate action pursuant to NRS 31.070.  The Bank argues that a prior hearing can 

bind Hildibrand.  The Bank further argues this satisfies due process.  Neither of these arguments 

are valid. 

/// 
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Nevada is a notice-pleading jurisdiction.  Nevada State Bank v. Jamison Family 

Partnership, 106 Nev. 762, 801, 801 P.2d 1377, 1383 (1990).  To plead a claim for relief in 

Nevada, a party must include (1) a statement of the claim, and (2) a demand (or prayer) for relief.  

NRCP 8(a).  The Bank did not actual plead action against Hildibrand.  NRCP 3 (a civil action is 

commenced by filing a complaint with the court).  Confusingly, the Bank seems to indicate that 

Hildibrand’s due process is tied to Foust’s hearing.  See generally Response to Edward 

Detwiler’s Application for hearing within 10 Days of Third Party’s Claim of Interest in Property 

Levied Upon and Plaintiff’s Independent Request for a Hearing Under NRS 31.070(5) 

(“Response”).  This application violates the Nevada Rules of Civil Procedure (“NRCP”) and due 

process.  NRCP 4(a) (Plaintiff must request a separate or additional summons for multiple 

defendants); Cardinal v. Zonneveld, 89 Nev. 403, 406, 514 P.2d 204, 205 (1973) (each defendant 

is required to be served with a separate copy of the summons).  This is not procedurally 

appropriate.  Hildibrand was never served with process.  NRCP 4.  Under Persing’s standards, 

Hildibrand was not properly brought into this Court in a manner for which it can be bound by the 

order or be bound to a determination of fraudulent acts. 
 
1. Due Process Requires Meaningful Notice That Will Grant A Meaningful 

Opportunity To Be Heard Before A Decision Affecting The Movant’s Position Is 
Reached.  

“It is . . .fundamental that the right to notice and an opportunity to be heard must be 

granted at a meaningful  time and in a meaningful manner.”  Fuentes v. Shevin, 407 U.S. 67, 80 

(1972) (internal quotations omitted).  The United States Supreme Court Stated: 
if the right to notice and a hearing is to serve its full purpose, then, 
it is clear that it must be granted at a time when the deprivation can 
still be prevented.  At a later hearing, an individual’s possessions 
can be returned to him if they were unfairly or mistakenly taken in 
the first place.  Damages may even be awarded to him for the 
wrongful deprivation.  But no later hearing and no damage award 
can undo the fact that the arbitrary taking that was subject to the 
right of the procedural due process has already occurred. 

Id., 407 U.S. 81-82; Turner v. Saka, 90 Nev. 54, 62, 518 P.2d 608, 613 (1974); Hamdi v. 

Rumsfeld, 542 U.S. 507, 533 (2004); Eureka Cty v. Sadler Ranch, LLC, 133 Nev. Adv. Rep. 111, 

*8, 407 P.3d 755, 758, (2017) (analyzing when due process rights attach and at what stage in the 
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proceedings notice must be given.).  In Fuentes, the United States Supreme Court was 

considering replevin laws in Florida and Pennsylvania that did not provide notice and a hearing 

until after the property was taken.  Fuentes, 407 U.S. at 80.  The Court concluded that such laws 

were unconstitutional as they did not provide meaningful due process before the Property was 

taken.  Similarly, Hildibrand’s property was also taken without meaningful notice or a 

meaningful opportunity to be heard. 

Recently, the Nevada Supreme Court published a ruling similar to Fuentes.  Sadler 

Ranch, LLC, 133 Nev. Adv. Rep. at *8-9, 407 P.3d at 758.  In Sadler, the Nevada Supreme Court 

determined that interested non-parties with an interest in the outcome of the hearing are required 

to receive notice before the hearing.  In Sadler, the outcome of an upcoming hearing was a 

decision that affected the interested non-parties.  Id. The Nevada Supreme Court held that 

because the rights of the interested non-parties may be affected by the upcoming hearing, the 

interested non-parties, “must be given an opportunity to make their case.”  Id.   

 The same situation occurred in the current matter.  However, unlike the interested non-

parties in Sadler, Hildibrand did not appear until after its personal property was disposed of.    

Therefore, since the Bank was aware of the competing claim for title to the Motorcoach, the 

Bank failed to afford a meaningful opportunity and a meaningful manner in which Hildibrand 

could be heard on this matter.  Because the Court’s Hearing resulted in the loss of Hildibrand’s 

property, and because the Bank was aware of Hildebrand’s competing interest in the 

Motorcoach, Hildibrand’s due process rights have already been violated.  Fuentes, 407 U.S. 81-

82  The Bank encourages this Court to continue down a path that will continue to foreclose on 

Hildibrand’s exercise its due process rights in this matter.  

 2. The March 8, 2018, Order Violates Hildibrand’s Due Process Rights. 

 The Bank’s Response is premised on non-party Hildibrand being bound a hearing and 

Order in a matter that Hildibrand was neither a party to nor served with a subpoena to appear.  

This position violates Hildibrand’s due process rights.  On August 31, 2017, the Bank filed an 

Application for Enforcement of Foreign Judgment Pursuant to NRS 17.330 et seq. 
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(“Application”).1  Nowhere in the Application does the Bank indicate it intends to pursue a NRS 

Chapter 112 claim against Hildibrand.  NRS 112.230 states in pertinent part,  “[a] claim for 

relief with respect to a fraudulent transfer or obligation under this chapter is extinguished unless 

action is brought [within determinant statute of limitations times].”  Notably, NRS Chapter 112 

is a cause of action to be pled.  That was not done in this matter. 

Contrary to the Bank’s position that the hearing and order was enough, this position is not 

supported by due process considerations.  An “elementary and fundamental requirement of due 

process . . . is notice reasonably calculated, under all circumstances, to apprise interested parties 

of the pendency of an action and afford them an opportunity to present their objections.”  

Mullane v. Cent. Hanover Bank & Trust Co., 339 U.S. 306, 314 (1950).  Hildibrand is not 

apprised of any action against it, yet is somehow now bound to a damaging finding of fraud 

and/or fraudulent transfer. 

Hildibrand is not a judgment debtor.  Hildibrand is not jointly liable to the Washington 

Judgment entered in this case.  Compare NRS 17.030 et seq.  Hildibrand was not named in any 

complaint, Hildibrand was not served with process and not afforded an opportunity to present its 

objections.  Hildibrand’s due process rights have been violated.  

The Bank failed to join Hildibrand to the action but wants to bind Hildibrand to a prior 

decision.  Essentially, the Bank is requesting this Court to apply the doctrine of res judicata – 

claim preclusion - to Hildibrand.  This is improper.  However, a key element of this theory is that 

there is final judgment against a party to the action.  Five Star Capital Corp. v. Ruby, 124 Nev. 

1048, 1059-60, 194 P.3d 706, 716 (2008).  As discussed supra, Hildibrand was not a party to the 

underlying litigation.  Hildibrand is not a party to the post-judgment action.  Claim preclusion 

does not apply, and the Bank’s arguments that try to bind Hildibrand to a prior judgment are 

improper. 
 
/// 
 
/// 

                                                 
1 The September 1, 2017, Amended Affidavit in Support of Application identifies James P. Foust as the judgment 
debtor.  There is no indication or reference to Hildibrand.  Every single document or filing in connection with the 
Application was served on Foust alone.  No document was served on Hildibrand.     
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3. The Determination That Foust Effectuated A Fraudulent Transfer To Hildibrand 
Effectively Holds That Hildibrand Is Foust’s Alter Ego Without Due Process. 

Hildibrand is a completely separate entity from Foust.  Citizens United v. FEC, 558 U.S. 

310, 313 (2010) (corporations enjoy constitutional protections); O’Niel v. Commissioner, 271 

F.2d 44, 47, 59-2 U.S. Tax Cas. (CCH) P9717 (1959) (the corporation is a separate entity for tax 

purposes); Plaris Indus. Corp v. Kaplan, 103 Nev. 598, 601, 747 P.2d 884, 886 (1987).  Even if 

the Bank’s argument that Foust was an agent of Hildibrand, that does not, by virtue of the 

situation, mean Hildibrand was suddenly a party or a represented entity in this matter.  What the 

Bank proposes forces Hildibrand to act in violation of the alter ego doctrine.  McCleary Cattle 

Co. v. Sewell, 73 Nev. 279, 282, 317 P.2d 957, 959 (1957) (alter ego occurs when (1) the 

corporation is influenced and governed by the person asserted to be the alter ego [Foust]; (2) 

there must be such unity of interest and ownership that is inseparable from the other; and (3) the 

facts must be such that adherence to the corporate fiction of a separate entity would, under the 

circumstances, sanction fraud or promote injustice.).  Notably, alter ego was not pled in this 

matter.   

B. The Bank’s Position That A Non-Party Can Be Bound By Decisions In This Matter 
Is A Determination That The Bank Failed To Join An Indispensable Party. 

For the Bank’s position to apply, the Bank must admit that Hildibrand is indispensable to 

this litigation.  NRCP 19(a); Crowley v. Duffrin, 109 Nev. 597, 602, 885 P.2d 536, 539-40 

(1993) (Joinder of a necessary party is required when the third party may be subjected to “undue 

inconvenience, or to danger of loss, or to future litigation, or to liability”).  In this case, 

Hildibrand has already suffered the loss of the Motorcoach.  Now, Hildibrand must participate in 

this action or it will be subject to additional dangers of loss, determinations of liability, and 

future litigation.  The Bank attempts to argue that Foust could bind a separate entity without 

consent, apparent authority or due process. Instead, the Bank proved it failed to join an 

indispensable party. 

/// 

/// 
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C. Hildibrand Is Properly Seeking Relief From This Court Pursuant To NRS 31.070. 

NRS 31.070 is “a complete and valid remedy to third persons whose property has been 

attached.”  Cooper v. Liebert, 81 Nev. 341, 344, 402 P.2d 989, 991 (1965).  The Bank concedes 

this is the only remedy available to Hildibrand at this time.  Response at 6:3-7:4.  Yet, the Bank 

actively tries to prevent Hildibrand from seeking relief from this Court under the exact statute 

provided by legislature for Hildibrand to do so.  The Bank argues that Hildibrand’s request is 

belated while concurrently recognizing, that “nowhere does the [third party [claims] statute 

include an absolute deadline for making a third-party claim to property before the Court.”  

Response at 7:1-3 (internal citations omitted).  Therefore, all parties concede Hildibrand has 

appropriate sought relief from this Court in a procedurally proper manner. 

1. The Bank’s Request For Relief Under NRS 31.070 Is Improper. 

The Bank requests additional relief pursuant to NRS 31.070.  The Bank’s position is 

already protected.  The Bank brought the underlying action against Foust.  However, due process 

and fairness determine that the Bank is able to defend its position at the upcoming hearing in 

chambers.   
 
2. Hildibrand Does Not Concede That A Chambers Hearing Satisfies Due Process. 

As already presented by Hildibrand supra, Hildibrand’s due process rights have already 

been violated.  The Bank’s unilateral statement otherwise does not change the laws of this State.  

Hildibrand does not concede that the hearing in chambers is sufficient.   

D. The Bank’s Evidentiary Objections Should Fail. 

The Bank argues Hildibrand is not entitled to a full hearing on the process then spends 

the next five pages engaging in active and technical evidentiary objections regarding 

Hildibrand’s documents and evidence.  Response at 8:17-12:2.  The Bank relies on a previous 

hearing to bind a non-party without a complaint, answer, counterclaim, service of process, 

discovery.  Response at 8:14-16; 8:18-19, 9:14-15 (regarding the Motorcoach title); 9:17-18 

(regarding the police report); 10:4-7, 10:20-14 (regarding the meeting minutes); 10:27-28, 11:4-

13 (regarding the purchase price of the Motorcoach); 11:20-23 (regarding the safe).  All  

/// 
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the Bank’s arguments do is reinforce the position that the Bank failed to join an indispensable 

party.  The Bank’s clearly demonstrate the harm suffered by Hildibrand.   

The Bank ignores the Declaration of Edward N. Detwiler in Support of the Application 

for Hearing (“Declaration”). Mr. Detwiler’s Declaration authenticates every document presented 

by Hildibrand to support its position.2  Otherwise, discover must be afforded to allow Hildibrand 

to serve a subpoena duces tecum on the custodian of records and allow forty-five days for a 

response pursuant to law.3  NRCP 45. 

III. 

CONCLUSION 

 Hildibrand’s due process rights have been violated and continue to be violated during the 

pendency of this action.  The Bank wants Hildibrand to be bound by judicial determinations 

without going through the procedural process.  For these reasons, Hildibrand requests that this 

Court grant the Application.  

DATED this 13th day of March, 2018. 
 
HOLLAND & HART LLP 
 
 
 /s/ Joseph G. Went    
Joseph G. Went, Esq. 
Nevada Bar No. 9220 
Sydney R. Gambee, Esq. 
Nevada Bar No. 14201 
9555 Hillwood Drive, 2nd Floor 
Las Vegas, NV  89134 
Attorneys for Harry Hildibrand, LLC 

 
  

                                                 
2 This Court entered an Order for Foust to produce demonstrating he no longer has title or ownership to the 
Motorcoach.  February 5, 2018, Order Regarding Hearings on Classic Car Collection (“Feb. 5 Order”) at 2:23-3:21.  
The Detwiler Declaration is produced directly in compliance with this Court’s requirements. 
3 Service of a Subpoena duces tecum on a government actor allows 45 days for response. 

PA00166



 

10 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

 
H

O
L

L
A

N
D

 &
 H

A
R

T
 L

L
P
 

95
55

 H
IL

L
W

O
O

D
 D

R
IV

E
, 2

N
D

 F
L

O
O

R
 

L
A

S
 V

E
G

A
S
, N

V
  8

91
34

 

CERTIFICATE OF SERVICE 
 

Pursuant to Nev. R. Civ. P. 5(b), I hereby certify that on the 13th day of March, 2018, I 

served a true and correct copy of the foregoing REPLY IN SUPPORT OF THE 

APPLICATION FOR HEARING WITHIN 10 DAYS ON THIRD PARTY’S CLAIM OF 

INTEREST IN PROPERTY LEVIED UPON AND OPPOSITION TO PLAINTIFF’S 

INDEPENDENT REQUEST FOR HEARING UNDER NRS 31.070(5) by the following 

method(s): 
 
 Electronic: by submitting electronically for filing and/or service with the Eighth Judicial 
 District Court’s e-filing system and served on counsel electronically in accordance with  

the E-service list to the following email addresses: 
 
 

John E. Bragonje 
LEWIS ROCA ROTHGERBER 
CHRISTIE LLP 
3993 Howard Hughes Parkway 
Suite 600 
Las Vegas, NV  89169 
jbragonje@lrrc.com 
Attorneys for Plaintiff Baker Boyer 
National Bank 

Cody S. Mounteer 
Tom W. Stewart 
MARQUIS AURBACH COFFING 
10001 Park Run Drive 
Las Vegas, NV  89134 
cmounteer@maclaw.com 
Attorneys for Defendant James Patterson 
Foust, Jr. 

 
 
 

 /s/ Joyce Heilich    
An Employee of Holland & Hart LLP 
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1

From: Edward Detwiler [mailto:Edward.Detwiler@cbvegas.com]
Sent: Sunday, February 04, 2018 7:08 PM
To: jpf@jpfent.com
Subject: My coach

Jim,

I swung by my coach late this afternoon, and LO and Behold, it is not there!! I did not plan on taking
it to Florida until later in the month, but I needed to retrieve some personal items that are in my
safe!! Do you have an earthly idea where my fucking coach is? It's not funny! I need items in my
safe. I am going to go down to the Police Department to file a grand larceny report. Please, let me
know if you know anything??

Edward Detwiler
Executive Vice-President
Naiá Resorts, LLC
702-493-7801
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Las Vegas Metropolitan Police Department 
400 S. Martin Luther King Blvd. 

Case Report No. : LLV180207002470 

Las Vegas, NV 89106 

Administrative 

Location 8175 ARVILLE ST LAS VEGAS, NV 89144 Sector /Beat 
Occurred On (Date I Time) Sunday 1/28/2018 4:45:00 PM Or Between (Date I Time) Sunday 2/4/2018 3:30:00 PM 
Reporting Officer 13179 - Reese, E Reported On 2/7/2018 
Entered By 13179- Reese, E Entered On 2/12/2018 9:18:45 AM 
Related Cases Jurisdiction Clark County 

Traffic Report No Place Type Accident Involved 

Offenses: 
Grand Larceny Of Auto $3500+(F)-NRS 205.228.3 
Completed Yes Domestic Violence No Hate/Bias Unknown (Offenders Motivation Not Known) 
Entry Premises Entered Type Security Tools 
Weapons Location Type Other/Unknown 
Criminal Activities 

Victims: 

Name: HARRY HILDIBAND LLC 

Victim Type Business Written Statement Can ID Suspect 
Victim of 56014- Grand Larceny Of Auto $3500+(F)-NRS 205.228.3 

DOB 
Height 
Employer/School 
Occupation/Grade 
Injury 

Addresses 
Business 

Phones 
Cellular 

Offender Relationships 
Notes: 

Witnesses: 

Age 
Weight 

Sex Race 
Hair Color 

Work Schedule 
Injury Weapons 

2675 Palmer St Stuite F MISSOULA, MT 59808-1741 

(702) 493-7801 

Name: DETWILER. EDWARD NEWLIN 

Written Statement Yes Can ID Suspect No 

Ethnicity 
Eye Color 

01 

DOB 3/3/1961 Age 56 Sex Male Race White Ethnicity Not Hispanic or Latino 
Height 6' 0" Weight 205 Hair Color Gray Eye Color Blue 

Addresses 
Residence 
Phones 
Cellular 
Notes: 

817 Windhoek St LAS VEGAS, NV 89144 

(702) 493-7801 

Properties: () 

Type: Vehicle-Other I Motorcycles I Scooters (Locally Stolen) 

Status Stolen Quantity 
Description MOTOR HOME 
Manufacturer . PREVOST Model BUS 
Vehicle Year 1997 Body Type 
Lie Plate# 471237B Lie Plate State Montana 
Insurance Company 
Owner V - HARRY HILDIBAND LLC 
Notes: ALSO GRAY/MAROON 

Type: Misc. (Cell Phones, Ammo, Bicycles, Worthless Doc, items not listed) 

Status Stolen Quantity 
Description SAFE 
Manufacturer Model 
Vehicle Year Body Type 

2/12/2018 9:54 AM LL V1802070024 70 

Value 500,000.00 Color White 

Serial No.\VIN 2PCM3349XV1026183 

Lie Plate Exp 

Value 1,500.00 Color Multi-colored 

Serial No.\VIN 

Page 1 of 2 
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Lie Plate# Lie Plate State 
lr>o:;urance Company 
Owner W- DETWILER, EDWARD NEWLIN 
Notes: 

Type: Misc. (Cell Phones, Ammo, Bicycles, Worthless Doc, items not listed) 

Status Stolen 
Description PERSONAL DOCUMENTS 
Manufacturer Model 
Vehicle Year Body Type 
Lie Plate # Lie Plate State 
Insurance Company 
Owner W- DETWILER, EDWARD NEWLIN 
Notes: 

Type: Currency, Coins, Securities, Cash 

Status 
Description 
Manufacturer 
Vehicle Year 

Stolen 
CASH 

Body Type 
Model 

Lie Plate# 
Insurance Company 

Lie Plate State 

Owner W- DETWILER, EDWARD NEWLIN 
Notes: 

Narrative 

Quantity 35 

Quantity 

Lie Plate Exp 

Value 00.00 Color 

Serial No.\VIN 

Lie Plate Exp 

Value 1 ,000.00 Color 

Serial No.\VIN 

Lie Plate Exp 

On 02122018 at 0940 hours Edward Detwiler came into NWAC to file a report for a STOLEN MOTOR HOME and stated the following: 

On 02042018 at 1530 hours he went to 8175 Arville to retrieve some personal belongings from his company's Coach Motor Home and realized it 
was gone. Edward said the last time he saw the motor home was on 01282018 at 1645 hours. Edward said the listed property inside the motor 
home belonged to him and was inside the motor home when it was stolen. 

Edward said he is the Managing Partner of Harry Hildibrand, LLC which is the Entity that owns the Coach. 

Negative Weapons, Keys and Title 
Motor Home entered into NCIC. 

?/1?1?n1R Q·'l4 AM LLV180207002470 Page 2 of 2 
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OPPM
John E. Bragonje
State Bar No. 9519
E-mail:jbragonje@lrrc.com
LEWIS ROCA ROTHGERBER CHRISTIE LLP
3993 Howard Hughes Pkwy, Suite 600
Las Vegas, NV 89169-5996
Tel: 702.949.8200
Fax: 702.949.8398

Attorneys for Plaintiff/Judgment Creditor
Baker Boyer National Bank

DISTRICT COURT

CLARK COUNTY, NEVADA

BAKER BOYER NATIONAL BANK, a
Washington corporation,

Plaintiff/Judgment Creditor,

vs.

JAMES PATTERSON FOUST, JR., also
known as James P. Foust, Jr., individually, and
his marital community, if any,

Defendant/Judgment Debtor.

Case No.: A-17-760779-F

Dept. No.: II

OPPOSITION TO THIRD PARTY’S
MOTION TO INTERVENE

Hearing Date: March 23, 2018

Time of Hearing: Chambers

I.

INTRODUCTION

In this action, a final judgment has already entered. The plaintiff/judgment creditor Baker

Boyer National Bank (the “Bank”) has a final judgment against judgment debtor James Foust.

Harry Hildibrand, LLC—a third party to these proceedings—now moves to intervene. However,

Harry Hildibrand, LLC cannot intervene in the traditional sense of joining a lawsuit to take up the

side of the plaintiff or the defendant and assert claims because the trial has already occurred and

the asserted claims have been reduced to a judgment, which is all that remains of the original

action. Instead, only to the extent that the Bank seizes property that Harry Hildibrand, LLC claims

it owns may Harry Hildibrand, LLC intervene for the limited purposes allowed by NRS 31.070.

That statue, the third party claims statute, applies only after a seizure (a levy) of property to satisfy

a judgment; the statute requires the Court to conduct a summary proceeding to resolve competing

Case Number: A-17-760779-F

Electronically Filed
3/19/2018 5:00 PM
Steven D. Grierson
CLERK OF THE COURT
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claims to ownership of seized property. Because the Bank has not seized the nine cars Harry

Hildibrand, LLC claims to own and upon which it bases its request to intervene, its motion to

intervene is premature. This Court must, therefore, deny the motion. This Court should also

award the Bank its fees under the intervention statute, NRS12.130, which requires payment of the

party resisting the intervention if the request is denied.

II.

RELEVANT PROCEDURAL BACKGROUND

Mr. Foust received a loan in the original amount of $1,077,600 from Baker Boyer National

Bank (the “Bank”). After his refusal to repay the loan, the Bank obtained a judgment in the

original amount of $933,616.30, including fees and costs, against Mr. Foust in Washington (the

“Judgment”). (See Exs. A–B to 8/31/17 Appl. for Foreign Judgment, on file herein.) The Bank

domesticated the Judgment in the State of Nevada on August 31, 2017. (Id.) Mr. Foust has

refused, though he obviously has means, to voluntarily pay the Judgment. (See 3/8/18 Judgment,

on file herein, Findings of Fact, ¶ 1.) This Court is now engaged in the enforcement of the

Judgment.

The Bank filed a Motion for an Order Requiring Judgment Debtor to Deliver Possession of

Classic Car Collection to Satisfy Nearly $1 million Judgment” on December 20, 2017 (the

“Motion”). Debtor James Patterson Foust, Jr. opposed the motion on January 5, 2018. (See

pleadings on file in this case.) In his written opposition, Mr. Foust did not protest that Harry

Hildibrand LLC, a purported transferee of some of the cars in question, including a 1998 Prevost

Car, Inc. Marathon, vehicle identification number 2PCM3349XV1026183, a class “A” motorhome

or recreational vehicle (hereinafter the “Motorhome”), was unaware of the proceedings. The

Court has ruled that Mr. Foust himself was an agent of Harry Hildibrand, LLC. “Mr. Foust owns

and controls Harry Hildibrand, LLC, the alleged transferee.” (3/8/18 Judgment, on file herein, ¶

9.) “Mr. Foust owns and controls Harry Hildibrand, LLC. He is the sole member; he is a manager

also.” (Id.¶ 12.)

The Court granted the Motion and stressed that “[a]ny party claiming to own or hold any

beneficial interest in the cars may come forward and present its claim for review to the Court.”
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(See January 22, 2018 Court Minutes, on file herein.) The Court has now set a second evidentiary

hearing related to vehicles other than the Motorcoach for April 18, 2018. (See Court’s 3/7/18

Minute Order, on file herein.) The Court emphasized that Mr. Foust “was to produce clear and

persuasive evidence that Judgment Debtor no longer has title to or an ownership interest in the

cars listed in Exhibit 3 to the Motion including . . . [l]ive testimony or a sworn statements . . . from

persons claiming an ownership or beneficial interest in said automobiles and the nature of their

interest.” (See 3/1/18 Order, on file herein, ¶ 10.)

III.

LEGAL ARGUMENT

Because the Judgment has already entered, Harry Hildibrand, LLC cannot intervene in the

traditional sense of joining a lawsuit to take up the side of the plaintiff or the defendant and assert

claims. Instead, only to the extent that the Bank seizes property that Harry Hildibrand, LLC

claims it owns may Harry Hildibrand, LLC intervene pursuant to NRS 31.070. That statue applies

only after a seizure (a levy) and requires the court to conduct a summary proceeding to resolve

competing claims to ownership of the seized property. Because the Bank has not seized the nine

cars Harry Hildibrand, LLC claims to own, its motion to intervene is premature and must be

denied.

A. There is No Right to Intervene After a Final Judgment Has Issued

This Court cannot properly resolve this motion to intervene without bearing in mind this

case’s procedural posture. Final judgment has already entered against Mr. Foust, a judgment

debtor who refuses to voluntarily satisfy his judgment. (See 3/8/18 Judgment, on file herein,

Findings Of Fact, ¶ 1.) The focus of this action now becomes executing the judgment pursuant to

NRS Chapter 21.

In general, a non-party may not intervene in an action after a trial has occurred. Our

Nevada statutes expressly prohibit post-trial intervention:

NRS 12.130 Intervention: Right to intervention; procedure, determination
and costs; exception.

1. Except as otherwise provided in subsection 2:
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(a) Before the trial, any person may intervene in an action or proceeding,
who has an interest in the matter in litigation, in the success of either of the
parties, or an interest against both.

(b) An intervention takes place when a third person is permitted to become a
party to an action or proceeding between other persons, either by joining the
plaintiff in claiming what is sought by the complaint, or by uniting with the
defendant in resisting the claims of the plaintiff, or by demanding anything
adversely to both the plaintiff and the defendant.

(c) Intervention is made as provided by the Nevada Rules of Civil Procedure.

(Emphasis supplied.) Accord Am. Home Assur. Co. v. Dist. Ct., 122 Nev. 1229, 1235, 147 P.3d

1120, 1124 (2006) (“NRS 12.130 allows, before the trial commences, “any person ... who has an

interest in the matter in litigation, in the success of either of the parties, or an interest against both”

to intervene in an action under the Nevada Rules of Civil Procedure.”) (emphasis supplied).

Because a final judgment has already issued, Edward Detwiler and Harry Hildibrand, LLC

have no generalized right to intervene. Harry Hildibrand, LLC cannot join the case now in the

traditional sense because, in the words of the controlling statute, there is no point in “joining the

plaintiff in claiming what is sought by the complaint, or by uniting with the defendant in resisting

the claims of the plaintiff,” NRS 12.120(b), because the claims and defenses of the original

dispute—the unpaid loan—have already been resolved and reduced to a judgment. Were Harry

Hildibrand, LLC permitted to intervene the traditional sense, there would be no end goal to

achieve, judgment already having been entered. This Court must not allow some open-ended

intervention that would undermine the finality of the Judgment already entered and being

enforced.

B. NRS 31.070 Is the “Exclusive Remedy” for a Third Party
to Intervene After a Judgment to Resolve Competing
Claims to Property Seized by a Judgment Creditor

This is not, or course, to say Harry Hildibrand, LLC has no right to participate in these

post-judgment proceedings. If the Bank levies execution against property to satisfy the Judgment

and Edward Detwiler claims that Harry Hildibrand, LLC actually owns the seized property, then—

and only then—there is a statutory right to intervene for the limited purpose of holding “a hearing

to determine title to property.” NRS 31.070(5).
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NRS 31.070 provides that if property levied on “is claimed by a third person as his

property by a written claim verified by his oath or that of his agent,” and “served upon the sheriff,”

the sheriff “must release the property” if the plaintiff fails “within 7 days after written demand to

give the sheriff an undertaking executed by at least two good and sufficient sureties in a sum equal

to double the value of the property levied on.” NRS 31.070(1). The Nevada Supreme Court calls

NRS 31.070 the “third party claims” statute. Elliot v. Denton & Denton, 109 Nev. 979, 980, 860

P.2d 725, 726 (Nev. 1993). According to that court: “This statute sets forth a very simple

procedure for cases where . . . ‘the property levied on is claimed by a third person as his [or her]

property.’” Id. “All the claimant has to do under the statute is to make a sworn statement

claiming rightful ownership and possession of the property levied-upon and present the claim to

the sheriff.” Id. The sheriff, in turn, “must release the property” unless the person who instituted

the levy on the property “disputes the third party claim and gives to the sheriff an undertaking

equal to double the value of the property.” Id. “In cases in which the levying party puts up the

required undertaking, NRS 31.070 provides for resolution of the opposing claims by ‘motion to

the court without the necessity of an independent action.’” Id. The Nevada Supreme Court has

stated that this statute provides “a complete and valid remedy to third persons whose property has

been attached.” Cooper v. Liebert, 81 Nev. 341, 344, 402 P.2d 989, 991 (Nev. 1965). Indeed, the

Nevada Supreme Court consistently characterizes this statute as the “exclusive remedy” to resolve

claims to levied property. E.g., Elliott, 109 Nev. at 980, 860 P.2d at 726. (“Nevada, like most

states, has a statute which, by its terms, provides an exclusive and summary means for disposing

of claims.”); Cooper, 81 Nev. at 344, 402 P.2d at 991 (“We hold that N.R.S. 31.070 is a complete

and valid remedy to third persons whose property has been attached, that the remedy therein

provided is exclusive . . . and that the term ‘property’ includes both real and personal property.”).

1. NRS 31.070 Applies Only After a Levy

That NRS 31.070 provides the exclusive remedy for resolving competing claims to levied

property has two important, limiting implications. First, the right of a third person to intervene

pursuant to the statute arises only after a levy against property. “Levy” is the term of art

describing the sheriff’s seizure of property to satisfy a judgment. See, e,g., Daniel v. Barengo, 94
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Nev. 697, 698, 585 P.2d 1348, 1349 (1978). The statute only operates “[i]f the property levied on

is claimed by a third person.” NRS 31.070(1) (emphasis added).

2. NRS 31.070 Limits the Intervention to a Summary Hearing to Determine
Competing Claims to Title Only

Second, the intervention is limited in scope to determining title to the seized property. If

the creditor posts security, the sheriff “shall hold the property,” NRS 31.070(1), and the court

conducts a “summary,” Cooper, 81 Nev. at 344, 402 P.2d at 991, hearing to determine title to the

seized property, NRS 31.070(5). If the creditor fails to post security, the sheriff “must release the

property.” NRS 31.070(1). In all events, the process begins only after levy and focuses only on

determination of the title of seized property. This is, to use the High Court’s jargon, Harry

Hildibrand, LLC’s “exclusive” remedy in this post-judgment context.

C. Harry Hildibrand, LLC’s Motion to Intervene Is Premature
Because the Bank Has Not Levied Against the Nine Vehicles in Question

With the proper contours of NRS 31.070 intervention in mind, Harry Hildibrand’s motion

to intervene reveals itself as largely premature. Although this Court has ruled that “no sale of the

Motorcoach occurred and that Mr. Foust continues to own it,” (see 3/8/18 Judgment, on file

herein, Conclusions of Law, ¶ 2), Harry Hildibrand, LLC still claims to own the Motorcoach.

With respect to the Motorcoach, this Court is already engaged in the NRS 31.070(5) hearing

process and has indicated it will resolve that issue in a chambers hearing on March 23, 2018. (See

Court’s 3/16/18 Minute Order, on file herein.) To be clear, the Bank does not dispute Edward

Detwiler’s right to apply to this Court under NRS 31.070 with respect to the Motorcoach. In fact,

the Bank has also exercised its independent right under NRS 31.070 to determine title. Under the

statute, either the “plaintiff” (here, the Bank) or “the third party” (here, Mr. Detwiler, the second

manager of Harry Hildibrand, LLC) “is entitled to a hearing . . . in order to determine title to the

property in question.” NRS 31.070(5).

However, Harry Hildibrand, LLC also claims that it owns nine additional vehicles (3/15/18

Mot. to Intervene, on file herein, p. 5-6), and seeks to intervene with respect to these vehicles also.

The Bank has not seized these vehicles, there has been no levy. Consequently, the motion to
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intervene as to these nine additional vehicles is premature. The Bank may or may not ever levy

against these vehicles. Although these vehicles have been the subject of motions before this

Court, the Court has prohibited the Bank from levying against these vehicles unless Mr. Foust

continues to own and control them:

1. It is hereby ORDERED that the Court grants the Plaintiff's Motion
and requires Judgment Debtor to immediately deliver all of the classic cars
identified in Exhibit 3 of the Motion to Plaintiff, to the extent any such cars are
found (by the Plaintiff, Sheriff, Constable, or any other peace officer) to be in the
possession, custody, or control of the Judgment Debtor. Said cars should be held
in the custody of Plaintiff (or its assignee, agent, or lawful authority). If Plaintiff
intends to levy, seize, or take possession of any such cars, Plaintiff must have a
good-faith belief that Judgment Debtor continues to have possession, custody, or
control of any cars so seized; such a good-faith belief arises under the following,
non-exclusive circumstances: Judgment Debtor’s admission; the discovery of
documents of title showing Judgment Debtor’s continued interest; the discovery
of documents showing Judgment Debtor’s continued use or possession of the cars,
such as evidence that he pays insurance for a car or that a car is registered in his
name.

2. It is FURTHER ORDERED that, to the extent Judgment Debtor
has possession, custody, or control of any of the vehicles listed in Exhibit 3 to the
Motion, he shall refrain from transferring, disposing, selling, or encumbering said
vehicles until further order of the Court.

(See 3/1/18 Order, on file herein, ¶¶ 1-2.) The Bank will abide this Court’s orders. If the Bank is

satisfied that Mr. Foust has “possession, custody, or control of any cars,” it will levy against them.

If and when any levy occurs, Mr. Detwiler will be free to intervene under the third party claims

statute so that a hearing to determine title may occur. Until that time, there is no basis to intervene

with respect to the nine cars besides the Motorcoach that Mr. Detwiler claims Harry Hildibrand,

LLC owns.

The Bank intends to conduct third-party discovery of Harry Hildibrand, LLC regarding

these additional nine vehicles. See NRCP 69 (“In aid of the judgment or execution, the judgment

creditor or a successor in interest when that interest appears of record, may obtain discovery from

any person, including the judgment debtor, in the manner provided in these rules.”). Harry

Hildibrand, LLC and Edward Detwiler could also participate in the upcoming evidentiary hearing

as a third-party witnesses. This discovery may or may not lead to additional seizures. There is

much to learn on this subject still. On the one hand, Mr. Detwiler claims Harry Hildibrand, LLC,
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a company that Mr. Foust owns and controls (3/8/18 Judgment, on file herein, Findings of Fact ¶

12.), owns these nine vehicles. On the other hand, Mr. Foust claimed he owned these vehicles

when he incurred the obligation (a bank loan) that resulted in the Judgment, and he has been

dissipating his assets to avoid the Bank’s collection efforts. (See 3/8/18 Judgment, on file herein,

Conclusions of Law ¶ 9 (“Here, there is evidence in the file and this record, that Mr. Foust was

transferring away a substantial percentage of many of his valuable vehicles, including the

Motorcoach, after the time he received the loan proceeds from Baker Bank in an attempt to move

the assets beyond the reach of Baker Bank.”).)

The Bank is convinced that Harry Hildibrand, LLC is Mr. Foust’s alter ego. But with that

said the Bank will, of course, obey this Court’s orders concerning seizure of any vehicles: it will

not take any of the nine cars unless it has proof that Mr. Foust “continues to have possession,

custody, or control of any cars so seized.” (See 3/1/18 Order, on file herein, ¶¶ 1-2.) In the

meantime, Mr. Foust must refrain from “transferring, disposing, selling, or encumbering said

vehicles until further order of the Court.” (Id.) This order naturally extends to Harry Hildibrand,

LLC, because “Mr. Foust owns and controls Harry Hildibrand, LLC. He is the sole member; he is

a manager also.” (3/8/18 Judgment, on file herein, ¶ 12.)

IV.

REQUEST FOR FEES

Because this motion to intervene is premature, Harry Hildibrand, LLC should pay the

costs, including attorney fees, for the Bank’s having to oppose this motion. The intervention

statute provides that “[t]he court shall determine upon the intervention at the same time that the

action is decided. If the claim of the party intervening is not sustained, the party intervening shall

pay all costs incurred by the intervention.” NRS 12.130(d).

/ / /

/ / /

/ / /

/ / /

/ / /
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V.

CONCLUSION

For the foregoing reasons, the Court should deny the motion to intervene.

Dated this 19th day of March, 2018.

LEWIS ROCA ROTHGERBER CHRISTIE LLP

By: /s/ John E. Bragonje
John E. Bragonje (SBN.: 9519
3993 Howard Hughes Pkwy, Suite 600
Las Vegas, NV 89169-5996

Attorneys for Plaintiff Baker Boyer National Bank
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CERTIFICATE OF SERVICE

Pursuant to Rule 5(b), I hereby certify that on this date, I electronically filed the foregoing

document entitled:

“OPPOSITION TO THIRD PARTY’S MOTION TO INTERVENE”

with the Clerk of the Court and caused a true and accurate copy of the same to be e-served through

the Court’s electronic system to the parties below:

Cody S. Mounteer
Tom W. Stewart
MARQUIS AURBACH COFFING
10001 Park Run Drive
Las Vegas, NV 89145

Joseph Went
HOLLAND & HART
9555 Hillwood Drive, 2nd Floor
Las Vegas, NV 89134

DATED this 19th day of March, 2018.

/s/ Luz Horvath
An employee of Lewis Roca Rothgerber Christie
LLP
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DISTRICT COURT 

CLARK COUNTY, NEVADA 
 
 
Foreign Judgment COURT MINUTES March 23, 2018 

 
A-17-760779-F Baker Boyer National Bank, Plaintiff(s) 

vs. James Foust, Jr., Defendant(s) 

 
March 23, 2018 3:00 AM Decision RE: Motion to Intervene  
 
HEARD BY: Scotti, Richard F. COURTROOM: Chambers 
 
COURT CLERK: Kory Schlitz 
 
PARTIES  
PRESENT: 

None – Minute Order Issued from Chambers 

 
JOURNAL ENTRIES 

 
- The COURT DENIES the Motion To Intervene by Harry Hildibrand, LLC. .  (Hildibrand ).   Plaintiff 
Baker Boyer National Bank ( Baker ) opposed the motion.  Hildibrand asserted an interest in the 
motorcoach and the cars that are the subject of this action. 
 
Hildibrand’s rights are governed by NRS  31.070.  That statute sets forth the procedure for Hildibrand 
to assert a Third Party Claim to the subject property.  Pursuant to NRS 31.070, an entity asserting a 
claim to the property may pursue its claim after the Plaintiff has levied on the property.  In this case, 
Hildibrand may assert a Third Party Claim after Baker Boyer has levied on the property. 
 
The term levied on means to take possession pursuant to a writ of attachment.  NRS 31.070(1) 
(drawing distinction between a levy, where a sheriff has taken possession of the property, and a writ 
of attachment); NRS 31.070(1) (mentioning a levy of the writ of attachment).  
 
The Court entered judgment in favor of Baker granting Baker a writ of attachment to take possession 
of the property.  Baker represents to this Court that it has not yet taken possession.  If and when 
Baker takes possession of the motorcoach and the cars, then Hildibrand’s rights under NRS 31.070 are 
triggered.  The Court makes no ruling whether Hildibrand actually holds and right to the property, 
or whether Hildibrand would prevail upon implementing the procedures under NRS 31.070. The 
Court already held in this matter that Mr. Foust owns and controls Harry Hildibrand, LLC.   This 
finding will guide the Court’s manner of resolving Hildibrand’s a claim made under NRS 31.070.  
The Court rejects Hildibrands arguments made under NRCP 24. Specifically, Hildibrand is not 
entitled to intervene as a matter of right under NRCP 24(a)(2), because the present action does not 
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A-17-760779-F 

PRINT DATE: 03/23/2018 Page 2 of 2 Minutes Date: March 23, 2018 

 

impair or impede its ability to protect its interest, if any exists, in the subject property.  Hildibrand 
may pursue the procedure available under NRS 31.070.  Moreover, the COURT FINDS that 
Hildibrands  interest was adequately represented by Defendant James Patterson.  Also, the Court 
exercises its discretion not to permit Hildibrand to intervene pursuant to NRCP 24(b) because 
Hildibrand’s rights, to the extent they exist, are protected under NRS 31.070. 
 
Finally, the Court questions whether the Findings of Fact, Conclusions of Law, and Final Judgment 
(filed March 8, 2018) actually constitutes a Final Judgment.   The parties to this action (Plaintiff Baker, 
and Defendant James Patterson Foust Jr.) must be prepared to address this issue at the next hearing 
in this matter. 
 
Accordingly, the COURT DENIES the Hildibrand’s Motion to Intervene. Plaintiff Baker shall prepare 
the proposed Order consistent herewith, adding appropriate context is necessary, and correcting any 
scrivener error.  Defendant need not countersign, but must be provided a copy of the proposed order 
at least two business days before it is submitted to the Court. 
 
CLERK'S NOTE: This Minute Order has been electronically served by Courtroom Clerk, Kory Schlitz, 
to all registered parties for Odyssey File & Serve. (3/23/18) 
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QRBR 
John E. Bragonje 
State Bar No. 9519 
E-mail:jbragonje@lrrc.com 
LEWIS ROCA ROTHGERBER CHRISTIE LLP 
3993 Howard Hughes Pkwy, Suite 600 
Las Vegas, NV 89169-5996 
Tel: 702.949.8200 
Fax: 702.949.8398 

Attorneys for Plaintiff Baker Boyer National Bank 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

Case No.: A-17-760779-F 

Dept. No.: II 

BAKER BOYER NATIONAL BANK, a 
Washington corporation, 

Plaintiff/Judgment Creditor, 

vs. 

JAMES PATTERSON FOUST, JR., also 
known as James P. Foust, Jr., individually, and 
his marital community, if any, 

Defendant/Judgment Debtor. 

ORDER DENYING HARRY 
HILDIBRAND, LLC'S THIRD PARTY 
CLAIM UNDER NRS 31.070 

and 

ORDER DENYING HARRY 
HILDIBRAND, LLC'S MOTION TO 
INTERVENE 

(Decided in Chambers on March 23, 2018) 

Introduction 

Judgment Debtor and defendant James P. Foust, Jr. received a loan in the original amount 

of $1,077,600 from Baker Boyer National Bank (the "Bank"). After his refusal to repay the loan, 

the Bank obtained ajudgment in the original amount of $933,616.30, including fees and costs, 

against Mr. Foust in Washington state (the "Judgment"). {See Exs. A-B to 8/31/17 Appl. for 

Foreign Judgment, on file herein.) The Bank domesticated the Judgment in the State of Nevada 

on August 31, 2017. (Id.) This Court is now engaged in the enforcement of the Judgment. 

The Bank filed a Motion for an Order Requiring Judgment Debtor to Deliver Possession of 

Classic Car Collection to Satisfy Nearly $1 million Judgment" on December 20, 2017 (the 

"Motion"). Mr. Foust opposed the motion, claiming he no longer owned any of the cars. (See 

pleadings on file in this case.) This Court ordered discovery, including depositions, and set two 

separate evidentiary hearings principally concerning who owns the vehicles in question. (See 
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3/1/18 Order Regarding Hearings on Classic Car Collection, on file herein.) On February 15, 

2018, this Court held an evidentiary hearing concerning "just one of those vehicles, a 1998 Prevost 

Car, Inc. Marathon, vehicle identification number 2PCM3349XV1026183, a class "A" motorhome 

or recreational vehicle (the 'Motorcoach')." (See 3/8/18 Judgment, Introduction, on file herein.) 

This Court received extensive documentary and testimonial evidence and issued a detailed 

ruling. (See generally 3/8/18 Judgment, on file herein.) The Court ruled for the Bank and against 

Mr. Foust in every respect. (Id.) For purposes of this order, two relevant rulings emerged: (1) the 

Bank had lawfully seized the Motorcoach pursuant to this Court's orders and duly issued writs of 

execution and had possession of the Motorcoach, which was and is stored with law enforcement 

officials, and (2) the Motorcoach belongs to Mr. Foust, the judgment debtor, and not an alleged 

transferee, Harry Hildibrand, LLC, meaning that the Bank could retain possession of the 

Motorcoach and sell it to satisfy the Judgment. (Id.) 

After the evidentiary hearing had concluded, Harry Hildibrand, LLC filed two motions that 

this order resolves. First, on March 2, 2018, Harry Hildibrand, LLC filed an "Application for 

Hearing within 10 Days on Third Party's Claim of Interest in Property Levied Upon" pursuant to 

NRS 31.070, seeking a ruling that it, not Mr. Foust, owned the Motorcoach (hereinafter the "NRS 

31.070 Application"). The Bank posted the bond required by NRS 31.070 on March 9, 2018 and 

filed a its opposition and countermotion on March 12, 2018; Harry Hildibrand, LLC filed its reply 

on March 13, 2018. 

Second, Harry Hildibrand, LLC filed a Motion to Intervene in this action on March 15, 

2018, which the Bank opposed on March 19, 2018. After considering the parties' arguments and 

briefing, the Court denies both motions and rules against Harry Hildibrand, LLC and for the Bank 

and makes the following rulings: 

NRS 31.070 Application 

1. The Court generally adopts the arguments made by the Bank in its briefing and 

generally rejects the arguments made by Harry Hildibrand, LLC in its briefing. 

2. Harry Hildibrand, LLC argues that it, not Mr. Foust, owns the Motorcoach. In 

support of its NRS 31.070 Application, however, Harry Hildibrand, LLC offered only the very 
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same evidence that this Court had already received and considered at the February 15, 2018 

evidentiary hearing. The Court did not find this evidence persuasive at the evidentiary hearing, 

and the Court has not changed its mind in this context. The Court rejects the evidence and 

argument offered by Mr. Edward Detwiler, an alleged manager of Harry Hildibrand, LLC and the 

affiant for the NRS 31.070 Application, for the reasons given in its detailed March 8, 2018 order, 

already on file. 

3. The Court specifically finds that Harry Hildibrand, LLC has received due process 

in this determination that it has no ownership interest in the Motorcoach for the following reasons: 

a. First, this Court has previously ruled that no sale of the Motorcoach occurred and 

that Mr. Foust is the actual owner. (3/8/18 Judgment, on file herein, Conclusions of Law, f 2.) 

There is no due process right where Harry Hildibrand, LLC never had a property interest. 

Morrissey v. Brewer, 408 U.S. 471, 481 (1972) (under federal due process analysis, the aggrieved 

party must establish a protected property interest). 

b. Second, an important component "of the procedural due process right is the 

guarantee of an opportunity to be heard and its instrumental corollary, a promise of prior notice. 

L. TRIBE, AMERICAN CONSTITUTIONAL LAW § 10-15, at 732 (2d ed. 1988). Indeed, the cases are 

legion that "the fundamental requisite of due process of law is the opportunity to be 

heard." Grannis v. Ordean, 234 U.S. 385, 394 (1914). The Court issued two separate orders 

about a month before the evidentiary hearing—first on January 22, 2018 and again on February 5, 

2018—that it would take evidence from Harry Hildibrand, LLC on the subject of ownership of the 

Motorcoach. (See January 22, 2018 Court Minutes, on file herein; 3/1/18 Order, on file herein, 

8-9.) At the evidentiary hearing, Harry Hildibrand, LLC, through its 100% owner and manager, 

Mr. Foust, adduced evidence, including sworn testimony from both managers of Harry Hildibrand, 

LLC. The managers, Mr. Foust and Mr. Detwiler, obviously collaborated. Mr. Foust produced 

the sworn statement of Mr. Detwiler (the police report). (3/8/18 Judgment, on file herein, 

Findings of Fact, ][ 40.) And Mr. Detwiler was obviously aware of the evidentiary hearing 

because he and Mr. Foust were meeting with Jessica Smukal to attempt to arrange access to the 

Las Vegas Motorcoach Resort, where the Motorcoach had been kept, just two days before the 
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evidentiary hearing. (Id. ]fl[ 29-32.) Thus both managers of Harry Hildibrand, LLC had notice of 

the evidentiary hearing and offered testimony at the trial—Mr. Foust through live examination and 

Mr. Detwiler through his sworn statement. The Court finds that Harry Hildibrand, LLC's interests 

were adequately represented by judgment debtor James P. Foust. 

c. Third, the Court has afforded Harry Hildibrand, LLC yet another round of notice 

and opportunity to be heard upon the question of whether it owns the Motorcoach through the 

briefing, hearing upon, and resolution of this NRS 31.070 Application. This second hearing came 

after the original evidentiary hearing. 

4. Therefore, IT IS HEREBY ORDERED that Harry Hildibrand, LLC does not have 

"title to the property in question," NRS 31.070(5)—the Motorcoach; the NRS 31.070 Application 

is resolved in favor of the Bank and against Harry Hildibrand, LLC. 

5. IT IS HERBY ORDERED that the bond the Bank posted on March 9, 2018 

pursuant to NRS 31.070 be and hereby is released and exonerated. 

6. The Laughlin Constable, Mr. Jordan Ross, is hereby empowered and ordered to 

release or restore possession of the Motorcoach to the Bank, consistent with this order. 

Motion to Intervene 

7. The Court generally adopts the arguments made by the Bank in its briefing and 

generally rejects the arguments made by Harry Hildibrand, LLC in its briefing. 

8. In this action, the Bank has a final Judgment against Mr. Foust. Harry Hildibrand, 

LLC—a third party to these proceedings—now moves to intervene. However, Harry Hildibrand, 

LLC cannot intervene in the traditional sense of joining a lawsuit to take up the side of the 

plaintiff or the defendant and assert claims because the trial has already occurred and the asserted 

claims have been reduced to the Judgment, which is all that remains of the original action. See 

NRS 12.130; accord Am. Home Assur. Co. v. Dist. Ct., 122 Nev. 1229, 1235, 147 P.3d 1120, 1124 

(2006) ("NRS 12.130 allows, before the trial commences, "any person ... who has an interest in 

the matter in litigation, in the success of either of the parties, or an interest against both" to 

intervene in an action under the Nevada Rules of Civil Procedure.") (emphasis supplied). 
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9. Instead, only to the extent that the Bank seizes property that Harry Hildibrand, 

LLC claims it owns may it intervene for the limited purposes allowed by NRS 31.070. That 

statute, the third party claims statute, applies only after a seizure (a levy) of property to satisfy a 

judgment; the statute requires the Court to conduct a summary proceeding to resolve competing 

claims to ownership of seized property. The third party claims statute is the "exclusive remedy" to 

resolve competing claims of ownership of levied property. E.g., Elliot v. Denton & Denton, 109 

Nev. 979, 980, 860 P.2d 725, 726 (Nev. 1993) ("Nevada, like most states, has a statute which, by 

its terms, provides an exclusive and summary means for disposing of claims."). 

10. Harry Hildibrand, LLC claims to own nine cars that the Bank has not seized and 

requests intervention on this basis. If and when the Bank levies execution against any of these 

nine cars—or any other property—the parties may invoke the NRS 31.070 procedure. 

11. The Court makes no ruling concerning whether Harry Hildibrand, LLC actually 

holds and right to the nine cars mentioned in the Motion to Intervene or whether Harry Hildibrand, 

LLC would prevail upon implementing the procedures under NRS 31.070. The Court already held 

in this matter that Mr. Foust owns and controls Harry Hildibrand, LLC. (3/8/18 Judgment, on file 

herein, Findings of Fact, 9, 12.) This finding will guide the Court's manner of resolving any 

future claims made under NRS 31.070. 

12. The Court rejects Harry Hildibrand, LLC's arguments made under NRCP 24. 

Specifically, Harry Hildibrand, LLC is not entitled to intervene as a matter of right under NRCP 

24(a)(2) because the present action does not impair or impede its ability to protect its interest, if 

any exists, in the subject property, the nine cars. Moreover, the Court finds that Harry Hildibrand, 

LLC's interests were adequately represented by judgment debtor James P. Foust. Also, the Court 

exercises its discretion not to permit Harry Hildibrand, LLC to intervene pursuant to NRCP 24(b) 

because its rights, to the extent they exist, are protected under NRS 31.070. 

I l l  

I I I  

I I I  

I I I  
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13. This Court, therefore, rules in favor of the Bank and against Harry Hildibrand, LLC 

and IT IS HEREBY ORDERED that the Motion to INTERVENE is denied in its entirety. 

DATED this day of April, 2018. 

DISTRICT COURT JUDGE 

Respectfully submitted, 

LEWIS ROCA ROTHGERBER CHRISTIE LLP 

?onje 
/State Bar No. 9519 
E-mail: jbragonje@lrrc.com 
3993 Howard Hughes Pkwy, Suite 600 
Las Vegas, NV 89169-5996 
Tel: 702.949.8200 
Fax: 702.949.8398 

Attorneys for Plaintiff Baker 
Boyer National Bank 
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CERTIFICATE OF SERVICE

Pursuant to Rule 5(b), I hereby certify that on this date, I E-filed and served the foregoing

document entitled “Application For Order To Show Cause Why Defendants Should Not Be

Held In Civil Contempt and Order to Appear and Show Cause Why Defendants Should Not

Be Held in Civil Contempt” through the Court’s electronic filing system on all interested parties

on the e-filing service list and mailed the foregoing, via first class postage with the charges

prepaid, to the last two named addresses, who have not registered through the Court’s electronic

filing system.

Cody S. Mounteer
Tom W. Stewart
MARQUIS AURBACH COFFING
10001 Park Run Drive
Las Vegas, NV 89145

HARRY HILDIBRAND, LLC
c/o Jared S. Heggen
Street Address
3011 American Way
Missoula, MT 59808

Edward Detwiler
817 Windhook Street
Las Vegas, NV 89144

DATED this 21st day of February, 2019.

/s/ Luz Horvath
An employee of Lewis Roca Rothgerber Christie LLP
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DISTRICT COURT 
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BAKER BOYER NATIONAL BANK,  
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JAMES PATTERSON FOUST, JR., 

                       

Defendant. 
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MONDAY, APRIL 1, 2019 AT 9:07 A.M. 

 

THE COURT:  Most of you are here.  Right?   

MR. BRAGONJE:  Good morning, Your Honor.  John 

Bragonje --  

THE COURT:  Well --  

MR. BRAGONJE:  Sorry.   

THE COURT:  I’m sorry.  There’s still people 

sitting the back.  I thought I only had two matters on 

today.  What matter are you here for?   

[Colloquy on a separate matter] 

[Case trailed at 9:08 a.m.] 

[Hearing recalled at 9:10 a.m.] 

THE COURT:  All right.  So, let’s go back to where 

we started, Baker Boyer versus James Foust, A760779.  Now 

we can do it.   

MR. BRAGONJE:  Good morning, Your Honor.  John 

Bragonje with the Lewis Roca law firm on behalf of the 

plaintiff and judgment creditor, Baker Boyer Bank.   

THE COURT:  All right.   

MR. MAZUR:  Good morning, Your Honor.  Michael 

Mazur --  

THE COURT:  Yeah.   

MR. MAZUR:  -- on behalf of the defendant, James 

Foust.  And, Your Honor, we did file a motion this morning.  
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I don’t think it’s hit your calendar yet.  It was about 

2:30 this morning.  We did e-mail a copy over to --  

THE COURT:  Okay.  What’s your motion?   

MR. MAZUR:  It was a Motion to Discharge the 

Attachment Pursuant 31.200.  The attachment order, I know 

that the case is pretty convoluted.  We were just retained 

this last week.  And it goes way back.  It was pretty 

substantial in the files, about 2,000 pages to review.   

THE COURT:  Yeah.   

MR. MAZUR:  But we did get --  

THE COURT:  I didn’t think it was convoluted; it 

just had a lot of parts.  Right?   

MR. MAZUR:  Repetitive.  Yeah.   

THE COURT:  I’m pretty up to speed on everything 

we did and I think we did it in a very organized manner.   

MR. MAZUR:  Yeah.  Well, I looked at it going 

backwards and, then, all the way through.   

THE COURT:  Yeah.  How long have you -- are you 

coming in new on the case?   

MR. MAZUR:  I just came in today.  I just filed my 

first document and appearance today in the matter.  

THE COURT:  Okay.   

MR. MAZUR:  I know that counsel, Cody [phonetic], 

just recently withdrew about three weeks ago from the 

matter.   
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THE COURT:  Okay.   

MR. MAZUR:  And I was just retained in this.   

THE COURT:  All right.  Very good.  So, Mr. 

Bragonje, why are we here today?  

MR. BRAGONJE:  So, we’re here today, Your Honor, 

on a Order to Show Cause.  And, as Your Honor is aware, 

we’ve been working this case for over a year.  We’ve had 

two evidentiary hearings with trials.  The issues concern, 

you know, whether or not certain assets belonged to Mr. 

Foust and therefore could be seized to satisfy a Judgment 

that’s over $1 million.  We had those hearings.  The Court 

has made its ruling.  In every respect, the Court has ruled 

on behalf of the Bank.   

The problem is that despite this Court’s most 

recent order, which directed Mr. Foust to turn over four of 

the vehicles that he and his family members use and 20 of 

the vehicles that pertain to the classic car collection, 

you know, that hasn’t happened.   

THE COURT:  Okay.   

MR. BRAGONJE:  And, I think, instead what we’re 

seeing is an attempt to reargue the merits and that kind of 

thing.  And, so, I’m afraid that unless this Court uses 

what is admittedly an extreme remedy, incarcerating a 

person to enforce this Court’s orders, it will be as if we 

never had those hearings and those Judgments were never 
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issued.   

This Court’s most recent order was issued on 

penalty of contempt.  Those words were in the order.  The 

debtor and the alleged transferee, Harry Hildibrand, were 

ordered to make these vehicles available to the Bank to 

satisfy the Judgment.  I wrote them and I asked them:  

Please turn them over.  My request was ignored, so I filed 

this Motion.  We served the Order to Show Cause and we’re 

here today.   

So, does the Court have any questions about this -

-  

THE COURT:  No.  I just wanted you to put on the 

record --  

MR. BRAGONJE:  Yeah.   

THE COURT:  -- your position of the new appearance 

of Mr. Mazur and if you know anything about this Motion to 

Discharge Attachment and whether that would affect the 

proceedings today.  I didn’t want to yet get into the 

substance of the contempt hearing.   

MR. BRAGONJE:  I don’t think the motion -- I 

haven’t seen the motion.   

THE COURT:  Okay.   

MR. BRAGONJE:  I mean, it’s probably been sent to 

me.  But I haven’t seen it.  I don’t think it could affect 

the hearings today because we are post-judgment.   
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THE COURT:  Right.  Mr. Mazur, what was your 

intent for today?  This was properly noticed and Mr. Foust 

didn’t provide any affidavits in Opposition.  And I had 

time to, you know, proceed with an evidentiary hearing 

today, this morning, before my jury trial starts.   

MR. MAZUR:  Right.  I understand.  And, Your 

Honor, --  

THE COURT:  And, by the way, one other thing, I -- 

whatever motion you filed -- I mean, I’ve already issued an 

order.  It looks like he hasn’t complied with the order.  

So, the proper remedy wouldn’t be to just completely 

disregard the order and disrespect the Court and just file 

a new motion, whatever this motion is, which is -- would be 

a collateral attack on the order.  The motion that would 

have been proper is a Motion for Reconsideration, or for a 

new trial, or a stay pending appeal.  Right?   

MR. MAZUR:  Incorrect, Your Honor.   

THE COURT:  So, what’s going on here?   

MR. MAZUR:  Well, this motion is separate and 

distinct, although it does overlap a little bit what what's 

going on today.  And, in the order for the OST, it does 

state that we could file affidavits or appear and provide 

testimony and that’s why we’re here, to provide testimony.   

THE COURT:  Okay.  Then --  

MR. MAZUR:  Just didn’t want to show up.  But, 
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also, on the -- in the motion itself, it is some of the 

grounds that do overlap, such as the Notice of Execution, 

which --  

THE COURT:  I don’t see --  

MR. MAZUR:  I don’t believe a Notice of Execution 

-- 

THE COURT:  All right.   

MR. MAZUR:  -- was ever filed in this matter.  We 

have the attachment order, --  

THE COURT:  Right.   

MR. MAZUR:  -- which is phrased as it’s an 

attachment.  It’s called a writ of possession, which it’s 

not.   

THE COURT:  Okay.   

MR. MAZUR:  It’s called, I believe, a replevin.  

It’s made --  

THE COURT:  Well, let’s hold off for a second.   

MR. MAZUR:  Right.   

THE COURT:  So, I guess it’s your position that 

your client has not violated the order.   

MR. MAZUR:  Correct.  Because, without the Notice 

of Execution, it doesn’t allow us to file a claim of 

exemption.  And I know we had claims of third parties that 

were discussed prior that were dismissed.  But not for 

claims of exemption for the actual debtor themselves, which 
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they have a statutory right to file that claim with 

exemption.   

THE COURT:  All right.  So, it looks like we’re 

able to proceed, then, with an evidentiary hearing, Mr. 

Bragonje.  Are you prepared to do that today?  We would put 

Mr. Foust on the stand and examine him.  And, then, I’ll 

decide if we need a further hearing where I could announce 

my decision.   

MR. BRAGONJE:  Right.  I think that’s fine.  I 

don’t know that I necessarily anticipated an evidentiary 

hearing.  I guess I was anticipating an Opposition.  I 

think that’s fine.  I guess I would say --  

THE COURT:  Usually I get one.   

MR. BRAGONJE:  Yeah.  I guess I would say this is 

an Order to Show Cause so they really bear the burden here.   

THE COURT:  No.  I know.  And that’s why they 

would go first.   

MR. BRAGONJE:  Yeah.  Yeah.   

THE COURT:  Well -- but since they’re coming in 

with not having filed any affidavit and coming in with new 

counsel, if you wanted to continue this, I would give you 

that right, especially in light of -- I mean, we have new 

counsel, we have a new motion, and we have no affidavit 

being filed by Mr. Foust.  So, Mr. Bragonje, if you want to 

continue this, I would be willing to do that.   
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MR. BRAGONJE:  I --  

THE COURT:  I think that would be the only thing 

that would be fair.   

MR. BRAGONJE:  I appreciate Your Honor’s offer.  I 

don’t think it’s necessary.  I mean, this --  

THE COURT:  All right.  Well, let’s go ahead and 

put Mr. Foust on the stand, then.  Well, Mr. Mazur, it’s 

your time to show cause why the Court should not hold Mr. 

Foust in contempt.   

MR. MAZUR:  And -- correct, Your Honor.  And I 

believe there’s only one item in the order as far as the 

surrender of the vehicles.  There’s nothing else that would 

be available for contempt.  Everything else is just that 

the title would be put into Mr. Foust’s name.  But there 

was no other affirmative act that he was required to do 

except for surrender.   

THE COURT:  Well, he was required to surrender the 

vehicles that were subject of the order.   

MR. MAZUR:  Right.  And he doesn’t -- you know --  

THE COURT:  So, let’s --  

MR. MAZUR:  And we’ll have him up for testimony, 

Your Honor.   

THE COURT:  Let’s go ahead and hear from him, not 

you.   

MR. MAZUR:  Very good.   
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