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DEPT. NO.: 2
MAYIqNN

Chr*- BY

3y

IN T}M SEVENTH JUDICIAL DISTRTCT COURT OF THE STATE OF NEVADA

IN AND FOR THE COI-INTY OF EUREKA

*r;*

TIMOTHY LEE & CONSTANCE MARIE
BAILEY; FRED & CAROLYN BAILEY; IRA
R. & MONIRA RENNER; SADLER RA}.ICH,
LLC

Petitioners, DIYRPCA INTERVENORS'
NOTICE OF APPEALvs

TIM WILSON, P,E., Nevada State
Engineer, DMSION OF WATER
RESOURCES, DEPARTMENT OF
CONSERVATION A}ID NATURAL
RESOURCES,

Respondent.

EUREKA COI.JNTY; DIAMOND NATURAL
RESOURCES PROTECTION A}ID
CONSERVATION ASSOCTATION, J&T
FARMS, GALLAGHER FARMS, JEFF
LOMMORI, M&C HAY, CONLEY LAI.{D &
LIVESTOCK, LLC, JIM AND NICK
ETCHEVERRY, TIM AND SA}IDIE HALPIN,
DIATvIOND VALLEY HAY CO., N{ARK
MOYLE FARMS, LLC, D.F. AND E.M.
PALMORE FAMILY TRUST, BILL A].ID

HAY
, BILL

DARLA BAUMA}.IN,

Respondents/Intervenors.

I

P
CATTLE,

Electronically Filed
May 26 2020 02:00 p.m.
Elizabeth A. Brown
Clerk of Supreme Court

Docket 81224   Document 2020-19827
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Notice is hereby given that DIAMOND NATURAL RESOURCES PROTECTION AND

CONSERVATION ASSOCIATION, J&T FARMS, GALLAGHER FARMS, JEFF LOMMORI,

M&C HAY, CONLEY LAND & LTVESTOCK, LLC, JTM AND NICK ETCHEVERRY, TIM

AND SANDIE HALPTN, DI,AMOND VALLEY HAY CO., MARK MOYLE FARMS, LLC,

D.F. AND E.M. PALMORE FAMILY TRUST, BILL AND PATRICIA NORTON,

SESTANOVICH HAY & CATTLE, LLC, JERRY ANDERSON, BILL AND DARLA

BAUMAN ("DNRPCA Intervenors'), by and through their attomey of record Debbie Leonard

of Leonard Law, PC, hereby appeal to the Supreme Court of Nevada from the Findings of Fact,

Conclusions of Law, Order Granting Petitions for Judicial Review. Notice of Entry of Order was

entered on April 29,2020 and is attached hereto as Exhibit l.

AFFIRMATION

The undersigned does hereby affirm that the preceding document does not contain the

social security number of any person.

DATED: this 146 day of May,2A2O

LEONARD LAW, PC

955 S. Virginia Street, Suite 220
Reno, i.IV 89502
77s-964-4656
debbie@leonardlawpc.com

Anorney for DNRPCA Intervenors

I
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CERTTFTCATE OF SERV-I gE

Pursuant to NRCP 5(b), I hereby certifi that I am an employee of LEONARD LAW, PC

and that on this date I caused the foregoing document to be served to all parties to this action by

electronic transmission to:

Paul G. Taggart
David H. Rigdon
Timothy D. O'Connor
Taggart &Taggart
108 Nonh Minnesota Street
Carson City, NV 89703
Paul6lesaltnt.com+
David@legaltnt.com
Tim@leealtnt.com
Counsel for Petitioners Renner, Sadler Ranch
and Yenturacci

Karen Peterson
Allison MacKenzie Ltd.
402 North Division Street
Carson City, NV 89703
Koeterson@-al I isonmackenzie. com
Counsel for Eureka County

Don Springmeyer
Christopher W. Mixson
Wolf Rifkin Shapiro Schulman & Rabkin
5594-8 Longley Lane
Reno,l.I\i 89511
dsprin gmeyer@wrslaw], ers.com
cmi x son@.wrsl awvers.com
Counsel for Petitioner Baileys

COURTESY COPY TO:
Honorable Gary D. Fairman
Department Two
P.O. Box 151629
Ely, NV 89315
wlopez@ whitepinecounqvnv. gov

James Bolotin
Senior Deputy Attomey General
Nevada Attomey General's Office
100 North Carson Street
Carson City,l.Iv 89701
ibolotin@.as-nv.sov
Counselfor Tim Wilson, P.E. and
Nevada Divtsion of lYatur Resources

Theodore Beutel
Erueka County District Attorney
701 South Main Street
P.O. Box 190
Eurek4 NV 89316
tbeutel@eurekacountvnv. sov
Counsel for Eureka C ounty

John E. Marvel, Esq.
Dustin J. Marvel, Esq.
Marvel & Marvel, Ltd.
217 ldaho Street
Elko, NV 89801
j ohnmarvel@marvellawo ffi ce.com
Attorney for Inter-ttenrs Diamond Valley
Ranch, LLC: American First Federal, Inc.;
Berg Properties Caltfornia, LLC; and Blanco
Ranch, LLC ("DVR Parties")

US MAIL TO:
Beth Mills, Trustee
Marshall Family Trust
HC 62 Box 62138
Eureka, NV 89316

Dated: May 14,2A20

2

T
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EXHIBIT 1

EXI{IBIT L
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SCHTILMA}I & RABKIN, LLP
ESQ.

Bar No. l02l
W. MD(SON, ESQ.

BarNo. 10685
[.ane

E53-6787 / Fx: (77s) 8s3-6774

Petitioners

IN THE SE\rENTE JUDICIAL DISTRICT COURT OF THF STATE OF I{EVADA

IN AIID FOR THE COUNTY OF ET]REI(A

CONSTA}ICE MARIE BAILEY, FRED
BAILEY & CAROLYN BAILEY, IRA R.
RENNER & MONTIRA RENNE& and

TMOTHY LEE BAILEY &

SADLER RANCH, LLC,

Petitioners,

vs.

Acting State
OF WATER

Case No. CVl902-348

(Consolidated with Case Nos. CVl902-349
and CV-1902-350)

NOTICE OF ENTRY OF FINDINGS
oF FACT, CONCLUSION OF LAW,
ORDER GRANTING PETTTIONS FOR
JIIDICIAL REVIEWNEVADA

CONSERVATION
NATI.'RAL RESOURCES,

Respondent.

NOTICE Is HEREBY GIVEN that the FINDINGS OF FACT, CONCLUSION OF

ORDER GRANTING PETITIONS FOR JUDICIAL REVIEW was entered in

COUNTY, NEVADA,
INTERVENORS, et aI.,

lntervenors.

above-captioned matter on the 27th day of April, 2020- A true and correct copy is attached
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\.,

Afiirmation Purcuant to NRS 2398.030(4)

The undersigned does hereby affrm that the preceding document does not contain the

social security number of any person.

DATED April ai . 2020.

woLF, RIFKIN, SHAPTRO,
RABKIN,

By
DON SPRINGMEYE& ESQ., NSB o. l02t
CHRISTOPI{ER W. MXSON, ESQ., NSB No. 10685
3556 E. Russell Road, Second Floor
Las Vegas, Nevada 89120
Ph: (702) 341-s200 / Fx: (702) 341-5300
Attorneys for Bailey Petttioners

-2-

-

Nolice ofEntry of Order
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CERTTHCATE OF SERVICE

I hereby certiff that on April zgn ,2020, pursuant to the Cotrt's Apt',l25,2109

Order, a true and correct copy of NOTICE OF ENTRY OF FINDINGS OF FACT,

CONCLUSION OF LAW ORI}ER GRANTING PETITIONS FOR JTIDICIAL

REVIEW was sent via electronic mail to the following:

James Bolotiq Esq.
Deputy Attorney General
Nevada Attorney General's Office
100 N. Carson Streei
Carson City, I.IV 89701-4717
jbolotin@ag.nv.gov

Karen Peterson, Esq.
Allison MacKenzie, Ltd.
P.O. Box 646
Carson City, NV 89702-0646
Kpaerson@al I i sonmackenzie. com

Debbie Leonard
Leonard Law, PC
955 S. Virginia Street, Suite 220
Reno, NV 89502
debbie@leonard lawpc.com

Beth Mills, Trustee
Marshall Farnily Trus
HC 62 Box 62138
Eureka,lW 89316

Paul G. Taggart, Esq.
David H. Rigdorl Esq.
Timothy D. O'Connor, Esq.
Taggart & Taggart
108 N. Minnesota Strea
Carson City, Nv 89?03
Paul@legalnt.com
David@legalnl.com
Tim@legalnt-com

Ted Beutel, Esq.
Eureka County District Attorney
P.O. Box 190
Eureka, NV 89316-0190
tbeutel@eurekacountynv. gov

John E. Marvel, Esq.
Dustin J. Marvel, Esq.
Marvel & Marvel, Ltd
217 Idaho Street
Elko, NV 89E01
johnmarvel@marvellawoffi ce.com

COURTESY COPY TO:
Honorable Gary D. Fairman
Department Two
P.O. Box 151629
Ely, NV 89315
wlopez@whitepinecountynv. gov

/il Ctuistie Rehfeld
Christie Rehfeld, an Employee of
WOLF, RIFKIN, SIIAPIRO, SCHULMAN
& RABKIN, LLP

Notice of Entry of Order
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tlo-__
FN.ED

APR 2 7 ?020

"r.lltf****Case No. CV-1902€48 consolidated with case nos.
CV-1 902-349 and CV-1 902-350

Dept No.2

TIMOTHY LEE BATLEY ANd
CONSTANGE MARIE BAILEY; FRED
BAILEY and GAROLYN BAILEY; IRA
R an individual, and
MONTIRA an individual; and
SADLER RANCH,

Petitioners,

IN THE SEVENTH JUDICIAL DISTBICT COURT OF THE STATE OF

NEVADA" IN AND FOR THE COUNTY OF EUREKA

x x *;K *;K

vs.

TIM WILSON, P.E., Nevada State
Enoineer. DIVISION OF WATER
RESOUHCES, DEPARTMENT OF
CONSEBVATION AND NATURAL
RESOUHCES,

Bespondent,

and

EUREI(A COUNW; and DIAMOND
NATURAL RESOURCE PROTECTION
AND CONSEBVATION
ASSOCIATION, et al.,

lntervenors,

RECEIVED

APR 2 7 20zg
1

EURET(A qOUNW CLERI(
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v

!

RELEVANT PROCEDURAL HISTORY

On January 1 1, 2019, Jason King, P.E., Nevada State Engineert ("State Engineef),

entered Order #1302 ('Order 13O2'). On February 11,2019, Timothy Lee Bailey and

Constance Marie Bailey, husband and wife, and Fred Bailey and Carolyn Bailey, husband

and wife ("Baitef or "Baileys' or'petilioners' where relerenced oollectively with the Sadler

Ranch and Renner petitioners) filed a notice of appeal and petition lor review ol Nevada

State Engineer Order no. 1302 in case no. CV-l902-350. On February 1 1 , 2O19, Sadler

Ranch, LLC, a Nevada limited liability company, and Daniel S. Venturacci,2 an individual

("Sadler Ranch' or 'petitioners' when used collectively with the Bailey and Renner

petitioners) filed a petition for judicial reMew in case no. CV-1902-349. On February 1 1 ,

2019. lra B. Renner. an individual, and Montira Benner, an individual, fRennef or

'Renners" or letitioners" when used collectively with Sadler Ranch and Bailey petitioners)

filed a petition for judicial review in case no. CV-l902-U8. On February25,2019, the

State Engineer filed a notice of appearance in the three cases. On March 27,2019,

petitioners and respondent, Tim Wilson, P.E., acling State Engineer, Division of Water

Resources, Department of Conservation and Natural Resources ("State Engineef) liled

a stipulation and order to consolidate cases whereby case no. CV:l902-348 (Renner) was

consolidated with case no. CV-l902-349 (Sadler Ranch) and with case no. CV-1902-350

(Bailey). On June 7,2019,the State Engineer filed a summary of record on appeal ('SE

HOA"). On September 16, 2019, Sadler Ranch and Renners filed opening briel of

petitioners'Sadler Ranch, LLC and lra R. and Montira Renner ('Sadler Ranch opening

brieF). On September4,2019, thecourt entered an ordergranting motion in timine limiting

lsubsequent to issuing order no. 1302, Mr. King retired from this posilion, and Timothy
Wilson, P.E. became the acting Nevada State Engineer and the State Engineer.

zDanielS. Venturacci filed a notice of wtthdrawalof petifion on June 14, 2019.

2
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the record on appeal in the district court lo the State Enginee/s record on appeal liled June

7, 2019. On September 16, 2019, the Bailep Iiled opening brief ol Bailey petitioners

("Bailey opening briefl). On Oc{ober 23,2019, the State Engineer filed respondent State

Enginee/s answering brief ("State Enginee/s answering brief). On October 23,2O19,

Diamond Natural Besource Protection and Conservation Association ("DNRPCA') filed

DNRPCA intervenors' answering brief ("DNRPCA answering brief) and DNRCPA

intervenors'addendum to answering brief fDNRPCA addendum"). lntervenor, Eureka

County filed ansrrering brief of Eureka County ("Eureka Countt's answering brieP) on

October 23, 2019.3 DNRPCA and Eureka County are collectively referred to a

'intervenors". On November 29, 2019, Sadler Ranch filed reply brief ol petitioners' Sadler

Ranch, LLC and Ira R. and Montira Renner("SadlerRanch reply brief) and SadlerRanch,

LLC and lra R. and Montira Renne/s addendum to reply brief ("Sadler Ranch reply

addendurn'). On November 26, 2019, the Baileys filed reply brief of Bailey petitioners,

("Bailey reply briefl).

On December 1O-1 1,2019, oral argumonts were held atthe Eureka Opera House,

Eureka, Nevada. Sadler Banch and the Renners were represented by David H. Rigdon,

Esq., the Baileyswere represented byChristopherW. Mixon, Esq., the State Engineerwas

represented by Deputy Attomey General, James Bolotin, Esq., Eureka County was

represented by Karen Peterson, Esq., and the DNRPCA intervenors were represented by

Debbie Leonard, Esq. The court has reviewed the SEROA, the parties'briefs, all papers

and pleadings on lile in these consolidated cases, the applicable law and facts, and makes

3On September 6, 2019, the couil entered an order granting motion to intervene to
Diamond Valley Ranch, LLC, a Nevada lirnited liability company, American First
Federal, lnc., a Nevada Corporation, Berg Properties Califomia, LLC, a Nevada limited
liability company, and Blanco Ranch, LLC., a Nevada limited liability company. On July
3, 2019, Beth Mills, trustee of the Marshall Family Trust, filed a motion to intervene.
The court never entered an order egranting her motion to intervene. The motion was
timely filed without opposition. The couil thus grants Beth Mills'motion to intervene.
None of these intervenors filed briefs in this caSe.

3
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the following findings of fact and conclusions of law.

I
FAq,UAL trlsrqRY

It is a rnatter of accepted knowledge that Nevada currently has and at all relevant

times has ahvays had an arid climate. lts also undisputed that the Diamond Valley aquifer

has been severely depleted through over appropdation of underground water for inigation

wtrich the State Engineer has allowed to occur for over 40 years without any cessalion or

reduction. The State Engineer has issued permits and certificates that have allowed

inigators the right to pump approximately 126,O00 acre feet ('af) of water per year from

the Diamond Valley acquifer in Eureka Gounty and Elko County whidr has an estimated

perennial yield of only 30,000 af of water that can be safely pumped each year.' The

126,000 af exclude other groundwater rights such as domestic use, stock water, and

mining.s The total duty of ground water rights that irnpac"l the acquifer is close to 130,265

af.8 Of the 126,000 af approved for inigation pumping, the State Engineer estimates

approximately 76,0O0 af were pumped in 2016, with the annual Diamond Valley pumping

exceeding 30,000 af for over of 40 years.T

The unbridled pumping in Diamond Valley has caused the groundwater level to

decline approximately 2 feet annually since 1960.8 The over pumping by junior irrigalors

has caused senior claimed vested water rights holders' naturally flowing springs to dry up

in noilhem DiamondValley. Big Shipley Springs, to which Sadler Ranch has a claim of

ISEROA 3.

sld-

6ld-

7rd,' State Engineer's answering briel 4-5.

ESgnOA 59, Water Resource Bulletin no. 35 at 26

4
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\7

vested rights, Thompson Springs and othersprings in northem Diamond Valley have eilher

ceased flowing, as is the case of the Bailey Ranch Spring, or have suffered greatly

diminished flow.o ln Ruling 6290, State Engineer King extensively discussed diminished

spring llow in Diamond Valley concluding that "ground water pumping in southem Diamond

Valley is the main cause of stress on groundwater levels in the valley."ro

To address statewide over appropriation issues, the Nevada Legislature passed

Assembly Bill ("A8") 419 in 2011, wtrich established a critical management area (rcMA]

designation process. Changes to NRS 534.110 allowed the State Engineerto designate

CMA basins where wilhdrawals of groundwater had consistently exceeded the perennial

yield of the basin.tt The Legislalure also enacted NRS 534.037 in 2011, establishing a

procedure lor the holders ol permits and ceftificates in a basin to create a groundwater

management plan CGMP) setting forth the necessary steps to resolve the conditions

causlng the groundwater basin's CMA designation and remove lhe basin as a CMA.12 On

August 25,2015, the State Engineer issued Oder no. 1264 designating the Diamond

Valley hydrologic basin ("Diamond Vallet') as the Nevada's first CMA.13 As a result ol the

CMA designation, if Diamond Valley remains a CMA for 10 consecutive years, the State

Engineer shall order that withdrawals ol water, "including, withoul limitation, withdrawals

from domestic wells,l' be restricted in that basin to conlorm to priority rights, unless a

gSEBOA 
328.

'ostate Engineer ruling 6290, 23-31.

rrNns s34.I to(7).

12NRS 534.037.

lsSERoA g, 1 o4-198, 226.

rnThe 2019 Nevada Legislature granted relief to domestic wells to withdraw up to 0.5 af
of water annually where withdrawals are restricted to conform to priority rights by either
court order or the State Engineer. Assembly Bill, 95; NBS 534.1 10(9).

5
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groundwater management plan has been approved for the basin pursuant to NRS

534.037."rs This process is curtailment.

Groundwater right holders and vested water right holders began to meel in March,

2014, regarding tha creation of a Diamond Valley GMP fDVGMPl.t6 The intent of the

meetings and any plan was lo reduce pumping and stabilize groundwater levels in

Diamond Valley to avoid curtailment of water by priority.t' Although many options were

considered, ultimately the DVGMP was in large paf influenced significantly by a water

allocation system using a market based approach similar to that authored by professor

Michael Young."lc Professor Young's report, Unbundling Water Rights: A Blueprint for

Development of Robust Allocation Systems in the Westem Uniled States (2015) was

described by Young as " a blueprint ready for pilot testing in Nevada's Diamond Valley and

Humboldt Basins.'ts The Young report was "developed in consultation with water users,

administrators, and community leaders in Diamond Valley and Humboldt Basin.ao The

Young report describes itsell as a "blueprint ready for testing in Diamond Vallef and "if

implemented, the blueprint's relorms would convert prior appropriation water rights into

systems that stabilize waler withdrawals to sustainable limits, allow rapid adjustment to

changing water supply conditions, generate diverse income systems, and improve

environmental outcomes.'2r "lf implemented properly, no taking of property rights

15NRS sg4.11o(7), SEBoA 225.

'6SEHOA 226.

lTsEBoA 226,222-42s.
losEROA n7 N9,294.

'eBailey reply addendum 2, SEBOA 294.

2Bailey reply addendum 3.

2'ld. al 1.

6
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occurs.'2

The DVGMP, a hprida of Professor Young's blueprint, excludes and does not apply

to vested water rights, including spring vested rights, thal have been mitigated with

groundwater rights by the State Engineer, court order, ruling or decree.zt Also excluded

from the DVGMP are domestic wells, stock water, municipal, comrnercia! groundwater

rights and mining groundwater rights without an irrigation source permit.zs The DVGMP

applies to permit or certificated underground inigation permits and underground irrigation

rights that have an agricultural base right in Diamond Valley.6

The DVGMP waler share formula factors a priority to the permiUcertificate

underground inigation rights and converts the rights into a fixed number of shares.z The

spread between the most senior and junior groundwater rights is 20 "/".n The shares are

used on a year-to-year basis and groundwater is allocated to each share annually in a

measurement of acra.leet per share. Existing shares for each water right are fixed and

water rights users may continue to use water in proportion to their water rights and

seniority.n The conversion of water rights to shares underthe DVGMP formula does not

provide for each acre-foot of water under a penniUcerlificate to be converted to one

2ld.

asERoA stg.
zlsEROA 5, 220, 229, 240-241 .

SSEROA 240-241.

26SEROA 
1 1 -1 2, 219, 220, 229-229

zTsERoA s,z1g,zgz.
2osERoA 292.

2esEROA 219,234-235.

7
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v

share.o Using a "pdority factof applied to eacfi acre foot of a water right in a permit or

certificate, the most senior water right receives a priority factor ol 1.0 and the most junior

right receives a priority factor of 0.80.This formula results in a reduction in the ultimate

shares allocated based on an arbitrary range of a 1ol" reduction for lhe most senior water

right to a2O"/o reduction forthe most juniorwater right.3l With the'prionU factor" always

being less than 1 , the share conversion always results in less lhan 1 share for eaci former

acre foot of water as iltustrated in Appendix F to the DVGMP.S The prionty factor causes

junior water rights to be converted to fewer shares per acre-foot than senior waler rights'

holders. Significantly, the formula ol taking prior"rty as a basis to reduce the shares

awarded to senior rights' holders by using a designated percentage less than the shares

granted to the junior rights' holders does not give the senior rights' holders all of the water

to yfiich their priority permiUcertificate entitles the holders to use lor inigation purposes.

The resuh ol the DVGMP formula is that senior water rights' holders receive fewsr shares

than one psr acre foot. Thus, seniorwater rights'holders cannot beneficially use all of the

water which their permit/certificate entitles them to use. The DVGMP reduces the senior

water rights by annually reducing their allocation of water for each share.s Ultimately, for

the most senior user, lhe acre-feet per share allocations are reduced from 67 acre-leet per

share in year 1 to 30 acre feet per share in year35 of the DVGMPS| and for the most junior

user, allocations are reduced from 54 acre feet in year 1 lo24 acre teet in year35 of the

ssEnoA zge.

3tld The DVGMP lormula is: totalvolume of water right X priority fac'tor = total
groundwater shares.

ssERoR 499-s09.

sseRoA 23/l-236,510 (appendix G to DVGMP).

uld. For example, in the Bailey's case, their 5 senior groundwater rights entitle them to
use 1,934.1'16 af. ln the first year of the DVGMP they are reduced to 1,250.4969 af,
and by year 35, the Baaleys are reduced to 467.7960 af.

I
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\,

DVGMP.S The DVGMP proposes a gradualreduction in pumping lo a levelol34,200 al

at the end of 35 years. For 35 years the purnping in Diamond Valley will exceed the

3O,OO0 af perennial yield.s

The DVGMP provides that all annual allocations ol water be placed in to an account

for each water user and allows the 'banking" of unused water in future years, subject to the

annual Evapotranspiration "(Ef) depreciation of the banked water which accounts for

natural losses of water while the water ls stored in an underground acquifer.3T The

DVGMP allows the cunent water allocations and the banked allocations of the water

shares lo be used, sold, ortraded among the water share holders in Diamond Valley for

purposes other than irrigation so tong as the base right is tied to inigation.$ The DVGMP

authorizes the State Engineer to review a share transter among holders or an allocation

to a new well or place or manner ol use if the transfer would cause the new well to exceed

the pumping volume of the original water dght permitted for lhe well or if the excess of

water pumped beyond the original amount of volume allowed for the wellconflicted with

existing rights.s

Sadler Ranch clairns pre-statutory vested rights to the waters llowing from springs

that are senior in priority to all permits/certificates issued by the State Engineer.s lt is

undisputed bythe State Engineerthat Sadler Ranch's spring flows have diminished as a

s/d,, sERoA s,219.

36SEHOA 510. See State Enginee/s oralargument hearing transcript pg. 152.

s7ld.

s.sEROA 5, 219, 234-235.

wtd.

esadler Ranch opening brief 4, Order of Determination at 164-175, ln the Matter of the
Determination ol the Relative Rights in and to allWaters of Diamond Valley,
Hydrographic Basin no. 1&153, Elko and Eureka Counties, Nevada (January 31, 2020)

I
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resull of over-pumping by juniorinigators in southem Diarnond Valley. The Henners, wtto

also have a senior prionty date, are experiencing impacts to theirsprings due to continual

groundwater declines.'t The Baileys hold senior inigation groundwater rights consisting of

Permit no.22194 (cert. 6182) for 537.O1afa with a March 7, 1960 priority; Permit 22194

(cert. 6183) lor 622.0 ala with a March 7, 1960 priority; Permit 55727 (cert. 159571 lor

20,556 afa with a March 7, 1960 prionty; Permit 28036 (cert.8415) for 244.0 afa with a

May 3, 1 960 priority; Permit 48948 (cert. 1 3361 ) for 478.56 afa with a May 3, 1960 prioriU;

and Permit 28035 (cert. &414) for 201.56 afa with a January 23, 1974 priority.4 The

Baileys also claim vested and/or permitted water rights and stoc* water rights.a

All permildcertificates issued by the State Engineer have the cautionary language,

this permit is lssued subject to all existing rights on the souroe.* ln Nevada, all

appropriations of groundwater are "su$ect to existing rights to the use thereof.ils

Atter a public hearing held on October 30, 2018, the State Engineer issued Order

1302. Order 1302 states,lrhile it is acknowledged that the GMP does deviate lrom the

strict application of the prior appropriation doctrine with respect to lirst in time, lirst in right,'

the following analysis demonstrates that the legislature's enactment of NRS 534.037

demonstrates legislative intent to permit action in the altemative to strict pdority

regulation.4The State Engineerand allintervenorswho filed briefsand orallyargued this

alsadler Banch opening brief 4, \d.152-'164;SEROA 593.

€Bailey opening brief 4, SEROA 500,506.

€Bailey opening briet 4, SEROA 53&538.
(sadler Banch opening briel4; see certificates/permits listed in SEROA 499-509.

€NRS 594.020.

lssERoA 6.

10
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case agree that lhe DVGMP deviates from the prior appropriation doctrine.aT

lil

DISCUSSION

STANDARD OF REVIEW

A party aggrieved by any order or decision ol the State Engineer may have

the order or decision reviewed in a proceeding for that purpose in the nature of an

appeal.a8 The proceedings must be informal and summary.te On appeal, the State

Enginee/s decision or ruling is prima facie correct, and the burden ol proof is upon the

person challenging the decision.s The coud will not pass upon the credibility of wilnesses

or reweigh the evidence, nor substitutE its judgrnent for that of the State Engineer.s' With

respect to questions of fact, the reviewing court must limit its determination to whether

substantial evidence in the record supports the State Engineeis decision.e When

reviewing the State Enginee/s findings, fac{ual determinations will not be disturbed on

appeal if supported by substantialevidence.a Substantial evidence has been defined as

"that which a reasonable mind might accepl as adequate to support a conclusion.a Wilh

tTstate Enginee/s answering brief 26, DNRPCA intervenors' answering brief 11-13,
Eureka County's answering brief 5, 11.

€ NRS ssrl.45o(1).

1e NRS 533.450(2).

50 NRS 533.450(10).

51 Revert v. Ray,95 Nev. 782,786,603 P.2d 262,264 (1974) (citing N. Las Vegasv.
Pub. Seru. Comm'n,83 Nev. 279,429 P.zd 66 (1967)).

n Town of Eureka v. Stafe Engineer, 1 08 Nev. 163, 165, 826 P .2d 948, 949 (1997)
(citing Revert a|786).

* State Engineerv. Monis,107 Nev.694,701,819 P.2d 203,205 (1991).

u Bacher v. State Engineer,122, Nev. 11 lO, 1121,146 P.3d 793, 800 (2006). (intemal
citations omitted).

1'1
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regard to purely legat guestions, the standard of review is de novo.s Findings of an

administrative agency will not be set aside unless they are arbitrary and capricious.s Ttre

court musl review the evidence in order to determine wtrether the agency's decision was

arbitrary or capricious and was thus an abuse ol the agenq/s discretion.t A finding is

arbitrary if "it is made without consideration of or regard forfacts, circumstances lixed by

rules or procedure."s A decision is capricious if it is 'contrary to the evidence or

established rules of law.'s

The Slate Enginee/s ruling on questions of law is persuasive, but not entitled to

deference.'s The presumption of conectness accorded to a State Enginee/s decision

"does not extend to 'purely legal questions, suct as'the construction of a statute, as to

which the reviewing court may undertake independent review.61

On October 30, 2018, the State Engineer, after giving notice requircd by statute,62

held a public hearing in Eureka, Nevada. The public hearing was followed by a written

public comrnent period ending November 2,2018. On June 1 1 , 2019, the State Engineer

filed a motion in limine rvhich was briefed by all pailies. Sadler Ranch, the Renners, and

$ ln re Nevada State Engineer Ruling No.5823, 128 Nev. 232,238,277 P.gt4d;g
eal2.)
s Pyramid Lake Paiute Tribe v. Washoe Coung, 1 12 Nev. 743,751, 918 P.2d 697 ,7012
(1eel).

s' Shetakisv. State, DeplTaxation,l0S Nev.901,903, 839 P.2d't315, 1317 (1992).

$ Black's Law Dictionary, Arbitrary (10'n ed. 2O14).

5e Black's Law Dictionary, Capricious (10m ed 2014).

ilsierra Pac.lndus. v. Wilsn, 135 Nev. Adv. Op. 13,440 P.3d 37,40 (2019)

61ln Re State Engineer Ruling no. 5823 at 239, (intemalcitations omitted).

62NBs sg4.o37(3).

12
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\,

the Bailep argued that their due process rights were violated, alleging the State Engineer

failed to hold a proper evidentiary hearing wfiere witnesses could be subject to cross-

examination and evidence challenged.s This Court entered an order granting motion in

limine on September 4, 2019. ln its order, the court specifically found that the public

hearing process to consider the GMP under NBS 534.035 provided notbe and the

opportunity for anyone to be heard and to offer evidence, thus satisfying due process

standards.* The courl's posilion has not changed. The court incorporates the entirety

of the ordergranting motion in limine in these findings of fact and conclusions of law. The

court linds that petitioners were afforded due process in the public hearing held on October

18, 2018, pursuant to NRS 534.037(3).

B.

ln determining whether to approve a GMP, NRS 534.037(2) requires the State

Engineer to considen (a) the hydrology of the basin; (b) the physical charactedstics of the

basin; (c) the geographic spacing and location of the withdrawals of groundwater in the

basin; (d) the quality of the water in the basin; (e) the wells located in the basin, including

domestic wells; (f) whether a groundwaler management plan already exists to the basin;

(g) any other factors deerned relevant by the State Engineer. The State Engineer must

ultimately decide whether a proposed GMP 'sets foilh the necessary steps for removal ol

the basin's designalion as a CMA.65 Pettioners argue that (1) the State Engineerfailed to

considerthe NRS 534.037(2) factors, and (2) that the DVGMP lailed to demonstrate that

decreased pumping over the 35 year life of the plan will result in 'stabilized groundwater

*Sadler Ranch opening brief 34; Sadler Ranch opposition to molion in limine filed June
24,2019; Bailey opposition to motion in limine filed June 24,2019.
*Ordergranting motion in lirnine 10.

65NRS 5g4.og7(1).

13
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v

levels'n based on the evidence presented at and after the public hearing. Petilioners

submit that the DVGMP fails to bring the Diamond Valley basin into equilibrium wtthin 10

years and over pumping will continue even at the 356 year of the plan.t Order 1302,

describes the State Enginee/s review of the NRS 534.037(2) factors in relation to the

DVGMP.60 The DVGMP's review of the tactors is in Appendices D-1.

The State Engineer specifically relected petitioners' arguments that the DVGMP

failedto reach an equilibriurn, that groundwatermodelingand hydro geologicanalysis must

be the basis for the DVGMP's determination of pumping reduction rates and pumping

totals at the plan's end date, and that the DVGMP pumping reductions would not bring

withdrawals to the perennial yield.a The record shows that the State Engineerconsidered

evidence of the NRS 534.037(2) factors as set forth in appendix D to the DVGMP.7o Sadler

Ranctr's assertion that their expert, David Hillis' report questioning DVGMP's viability

should be accepted by the State Engineerdoes not require the State Engineer to accept

Mr. Hillis' lindings and conclusions. The State Engineer was satisfied that the DVGMP

would cause the Diamond Valley basin to be removed as a CMA at the end of 35 years.

The State Engineer is nol required to undertake an extensive factor analysis in his order

if he is othenvise satisfied that sulficient lacts and analysis are presented in the petition

and the proposed DVGMP from which he could make a determination whetherto approve

or reject the DVGMP.

ssadler Ranch opening brief 9-18, Bailey opening brief 3&3i1, Sadler Ranch reply brief
r5-20.

a'ld.

GESEROA 14-17.

EeSEROA 17-18.

'oSeRoA 1 7-1 B, zzg, 227 -28, 476-496.

14
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v

Petilioners' contention that 'the Legislature determined that a GMP should

accomplish its goals within ten years, not thirty-five' is rnisplaced.Tl First, NRS 534.110(7)

states that if a basin has been designated as a CMA for 10 oonsecutive yeans, the State

Engineer shal! order withdrawals based on priority, unless a GMP has been approved

pursuant to NRS 534.037 (emphasis added). NRS 534.1 1Ofi) does not state a GMP must

accomplish the goalol equilibrium in a CMA basin within l0years from the GMP approval.

An undertaking as immense as bringing a depleted acquiler into balance could easily

surpass 10 years depending on the extent of harm to the acquifer. Sadler Ranch

misconstrues Assemblyman Goicoechea's statement to the Legislature that, "[againlyou

have ten years to accomplish your road to recovery."z The court views Assembtyman

Goicoechea's words as meaning lhat once a basin is designated as a CMA, a 10 year

clock starts wherein a GMP must be approved within the 10 year period, and if not,

curtailment by priority must be initiated by the State Engineer. A GMP 'must set forth the

necessary steps tor removal of the basin's designation as a critiral rnanagement area'B

not that equilibrium in the CMA basin must be acromplished within 10 years. lf the Slate

Engineer finds, which he did here, that the DVGIvIP sets forth the necessary steps for

removalof the basin as a CMA, he mayapprove a GMP even if the DVGMP exceeds a 10

year period.

Petitioners claim the DVGMP will allow lor continued depletion of the Diamond

Valley acquifer.Tt The coud agrees with petitioners. However, the State Engineer, using

his knowledge and experience, and based on the evidence presented at the public hearing,

TlSadler Ranch opening brief 13.

zMinutes of Assmb. Comm. on Got't Aflairs, 69 (March 30, 2011).

73NHs sg4.og7(1).

TaSadler Ranch opening brief 9-18, Bailey opening brief 3O-33, Sadler Ranch reply brief
15-20.

15
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v

including the DVGMP and appendices, reiected petitioirers'arguments that the DVGMP

would not enable the basin to be removed as a CMA. Again, this Court willnot reweigh

the evidence presented nor substitute its iudgment for that of the State Engineer. The

courl linds that there is substantial evidence in the record to support the State Enginee/s

approval ol the DVGMP as achieving the goal of removing the Diamond Valley basin from

CMA status. The court finds that there is substantial evidence in the record to support the

State En ginee/s lind in gs that the DVG M P contain ed the necessary relevant factors in N RS

534.037(2) to approve the DVGMP.?s

c.

Notwithstanding his approval of the DVGMP, the state Engineer is not precluded

from taking any necessary steps in his discretion to protect the Diamond Valley acquifer,

including, ordering curtailrnent by priority, at any time during the life of the DVGMP if he

findsthattheacquiferisbeingfurtherdamaged. NRS534.120(1)givestheStateEngineer

discretion to "make such rules, regulations and orders as ane deemed essentialfor the

welfare of the area involved." Order 1 302 specifically found the DVGMP did not waive "any

authod$ of the State Engineer to enforce Nevada water law."76 lt would be Iudicrous to

find that the State Engineer was prohibited from taking whatever action was necessary to

prevent a catastrophic resull in Diamond Valley during the life of the DVGMP, including

curtailment, regardless of the provisions buitt into the DVGMP that othenvise trigger his

plan review.z The court finds the DVGMP does not limit the State Engineer's authority to

EThis finding is narrowly lirnited to the State Engineer's fact finding only in relation to
the NRS 534.037(2) factors and that he found the DVGMP would allow the basin to be
removed as a CMA after 35 years, not whether the DVGMP and Order 1302 violates
Nevada law in olher respects..

TosERoA 18.

zsee SEROA 235, sec. 13.13; 246, sec, 26,

16
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\,,

manage the Diamond Valley basin pursuant to NRS 534.120(1)

D

An ASR proiect under Nevada law contemplates the reoharge, storage, and

recovery of water for firture use for wtrich a permit is required.n The DVGMP does not

include a proposed source of water for recharge into the Diamond Valley acquifer, the

quantity of water proposed to be recharged into the acquifer, nor any stated purpose for

the storage of water for future use.o The DVGMP uses the term "banking' as meaning

unused shares ol water in a year may be canied fonrard or lrankef for use in the

following year if appropriate. The State Engineer held that the DVGMP provision to carry

over water shares for use in a subsequent year was outside the scope of NRS 534.260 to

534.350 as not being a project invoMng the reoharge, storage and recovery ol water

subject to statutory regulations,'bul 1o allow llexibility by users to determine when to use

their limited allocation and to encourage water conservative practices.'8r The State

Enginee/s finding is supported by substantialevidence in the record. The court finds the

term "banked" when used in the manner as stated in the DVGMP to mean water shares

that are not used but saved for use in a subsequent year.e The court finds the DVGMP is

not required to comply with and does not violate NRS 534.250 to NRS 534.340.

TtNBS 534.250-534.340.

7sld.

esERoA B, g.

al ld.

essnoA 234, sec. 13.9.
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v

E

A GMP petition submitted to the State Engineer for approvat ". . . must be signed

by a majority of the holders of permits orcertificates to appropfiate water in the basin that

are on file in the Office ol the State Engineer . . .8 The DVGMP petition was thus required

to be signed by a majonty ol the holders of permits or certificates for surface rights, stock

water rights, and underground rights in the Diamond Valley basin.

Order 1302 found there were 41 9 water right permits or cerlificates in the Diamond

Valley basin at the time the DVGMP petition was filed.s By limiling the computation to

those signatures from a confirmed owner of record, the State Engineer found 23 ol 419

permits or certificates,as or 53.2 percenl, was a m{orfi of the permits or certifirxtes in the

basin.s The DVGMP petition was only sent to groundwater permit holders to be

considered and voted upon.87 The State Engineer argues that since the procedure for

approving a GMP is found in Chapter 534 related to underground water that only

permiUcertificate holders for underground inigation were required to vote.s This position

misconstrues the clear language of NRS 534.037(1) . The Baileys assert that the DVGMP

petition should have been submitted to all vested and surface right or other permit and

certificate holders lor consideration and vote.a The cpurt agrees that all certificate and

E3NRS 534.037(1).

B'SEBOA 3.

sThose signatures by a confirmed owner of record. ld.

s8SEROA 3.

sTsERoA 148.

Bstate Engineer's answering briel25, ". . . surface water rights and vested rights were
properly omitted from the State Enginee/s calculation for majority approval under NRS
s34.037(1) . . ."

sBailey opening briel 33-34, Bailey reply brief 17-19.

18
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permit holders should have hadthe petition submittedtothem. However, NBS 534.037(1)

does not require a petition to be submitted to vested right holders. NRS 534.037(1) does

not restrict pelition approva! to only underground permit or certificate holders. The

exclusion of all sudace permit and certificate holders or other cenificate holders from

considering whether to approve the DVGMP or not was inconect and violated NRS

534.037(1 ). The coun so finds. But, petitioners have not shown that they or other holders

of permits or certificates to appropriate water in the basin were nol included in the State

Enginee/s count of 419 water right permits or certificates in the Diamond Valley basin.s

There is no evidence in the ROA that the State Engineer excluded any holders of permits

or certificates in the 419 count. Although petitioners and others similarily situated may not

have been presented with the petilion to approve the DVGMP, the fact that they would not

have signed the petilion is inelevant as a majority of the holders of pennits or certificates

in the basin did sign the petition. The court finds substantial evidence in the record to

support the State Enginee/s determination that the petition was signed by a majority of the

permit or certificate holders in the Diamond Valley basin.

At the oral argument hearing, Sadler Hanct and the Renners untimely challenged

the accuracy of the vote approving the DVGMP petition. First, they contend that NRS

534.037(1) requires that votes be counted by the number of people who own the

permits/certificates, not the number of permits. The statute's focus is counting by the

penniUcertiftcates. The State Engineer limited his count to the permits and certificates, and

compared petition signatures with the confirmed ownerof record in his office files.er Under

petitioners' interpretation,P if one permit or certificate was owned by 25 owners, there

t<
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SOSEROA 3.

elsERoA g.

Psadler Ranch's example was that the Moyte Family has 5 people who own 50 permits
thereafter the State Engineer should have only counted 5 votes instead of 50.
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should be 25 votes counted. Thls method of assigning votes improperly places the vote

calculation on the nurnber of owners of certificates or permits rather than the number of

permits or certilicates in the Diamond Valley basin. The court rejec'ts Sadler Ranch's and

the Renne/s interpretation of the method by wltidt votes must be counted under NRS

534.0i17(1). Second, they contend the record tails to suppolt how the State Engineer

verified petition signatures or what righls were counted as eligible to vote. The court is

satisfied that the State Engineer reviewed his office's records, conlirmed the owne(s) of

record wilh the signatures on the petilion as representing the owner(s) of record in his

office, and then counted the permits or certificates, not the owners of the certificates or

permits.a Third, Sadler Hanch and the Benners state some signatures were not by the

owner of record. There is no requirement under the NRS 534.037(1) that an individual

represenling a permit or certificate holder could not sign the petition for the holder. No

challenges exist in the record by any pennit or certificate holders claiming that thelr vote

was fraudulently cast by someone not authorized to vote on their behalf. Fourlh, Sadler

Ranch and the Renners suggest that the permit or certilicate should not have been

counted if only signed by 1 of lhe owners of record. Again, nothing in the statute requires

the petition be signed by each owner ol a permit or certificate. Again, there are no

challenges in record from any co-owners alleging the vote of their certfficate or permit was

invalid because not all of the record owners signed the petition. Last, they cile that the

DVGMP tally sheet had double and triple counted votes. This may be so, but the State

Enginee/s method of calculation reprosented the true count ol votes. Sadler Ranch's and

the Renne/s objections are rejected. The court finds substantialevidence in the record

ro support the State Engineer.

BSEROA 3.4.

20
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F. ORDER 1302 VIOLATES THE BENEFICIAL USE STATUTE

ln Nevada, "beneficial use shall be the basis, the measure and the lamit of the right

to the use of the wate/n "Beneficial use depends on a party aaually using the water.6

The DVGMP does not require prior beneficial use of water in order for a permit holderto

receive shares under the DVGMP fonnula.s Petitioners contend that any permits or

ceilificates lhat are in abandonmenl status should not be allowed watershares. The State

Engineer found that because '. . . time is of the essence for righls holders to get a GMP

approved" . . . "it would be a lengthy process to pursue abandonment.n The State

Engineer also cites the notice of non-use provisions required by NRS 534.090 as

potentially causing owners of unused water rights to resume beneficial use, and

exacerbate the water conditions in Diamond Valley.s The court agrees such a situation

could o@ur, however, the State Enginee/s analysis fails to address that permil holders

who have done nothing to beneficially use water will receive lust as many, if not more,

shares of water will as holders of water rights who have placed water to beneficial use.

The GMP gifts to pennit holders, who have done nolhing to place their water to beneficial

use, valuable water shares to trade, lease, or sellto others in Diamond Valley.

Ol the 126,000 af of water rights in Diamond Valley, cunently there is only 76,000

af of actual beneficial use.s Under the DVGMP those permit holders who have never

proved up their water by placing it to beneficia! use could potentially receive more water

e'NRS 533.035.

$Bacher v. State Engineer,122 Nev. 111O, 1116, 146 P.3d 793 (2006)

SSEROA 232-236, sec. 12,13
g,SEROA g.

g8ld.

eeSERoA 2.

21
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than those holders who have placed theirwaterto beneficial use. The DVGMP allocates

the total amount of 76,000 af actually being pumped to 126,000 af ol inigation ground

waler rights in good standing in Diamond Valley all of wttich will receive shares under the

DVGMP formula.r@ By example, a farmer with a center pivot on a 160 acre parcel at 4 af

per acre would be permitted for 640 af. Upon prove up, if he ac{ually watered less than the

160 acre parcel because watering by using a center pivot does not waterthe 4 corners of

a parcel, he may only prove up the water right for 512 at and receives a certificate forthis

amount. Anotherfanner in Diamond Valley, who has a 160 acre parcel at 4 af per acre but

who has never proved up the beneficial use of the water and stands in a forleiture status,

receives the full 640 af of water. ln the 1c year ol the DVGMP, the farmer who has a

permit for O40 af, but never has proved it up through beneficialuse, ac{ually received 85

al more water than the larmer wtro proved up beneficial use on the same size parcel.

When transfened into shares under the DVGMP, the farmer who has not proved up his

pennil receives windfall of water shares to sell or trade. The DVGMP acknowledges that

some water rights in good standing have not been used and tied to comers of inigation

circles and that most, but not all, opaper watef is tied to cunently used certificates or

permils,to' Even though the DVGMP caps the amount of water the first year of the plan

at the 'ceiling of actual pumping (76,000 afa)','@ it remains that the 76,000 afa will be

allocated to some permits who have not proved up beneficial use.

UnderNevadawater law, acertificale, vested, orperfectedwaterrightholderenjoys

the right to and must beneficially use all of the water it has proved up. The DVGMP

rewards permit holders who have not placed water to benelicial use, of wtrich there are

rosEROA 218, 219, 221,232-33 3m 461 , 465.

to'sERoA 467.

l@sERoA 12.

22
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approximately 50,000 af in Diamond Valley.'B The DVGMP also allows the banking of

unperlected paper water rights for future use which can be sold, traded or leased.ts The

court finds that Order 1302 violates the NRS 53,ii.035. The court finds Order 1302 is

arbitrary and capricious.

c. THE pVGMp tMpAtRS yldsrEp RTGHTS rN VIOLATTOi! OF NRS s33.O8s(1)

It is undisputed lhat the Baileys and Renners have senior vested surface water

rights that have been adversely impacted by the 40 years plus of overpumpingtos.

Bespondent and interuenorrs agree thal the DVGMP was not developed for mitigation

purposes, but to reduce pumping, bring equilibrium to the Diamond Valley acquifer in 35

years, and cause the CMA designation to be removed.ro The State Engineer's position

is that the GMP 'is not a mitQation plan, and NRS 534.037 does not require the

proponents of a groundwater management plan or the State Engineer to consider the

alleged effects on surface water rights or mitigate those alleged etfects.oro The State

Engineer is wrong. A GMP must consider the effeet it wfll have on surface water rights.

ln Pyramid Lake Paiute Tfibe v. Ricr;i 126 Nev. 531.524 (2010), the Nevada Supreme

Court acknowledged the State Engineer's ruling that {tJhe perennial yield ol a hydrologlcal

basin is the equilibrium amount or rnaximum amount of water that can be salely used

without depleting the source.' Moreover, [t]he maximum amount of natural dischargethat

can be feasibly captured . . . [is theJ perennial yield . . . the maximum amount of withdrawal

,BSEROA 2,9, 10.

Io.SEROA 284; see sec. 13.2

l6Sadler Ranch had impacted senior vested rights that have been miligated by
certificale.

l6state Enginee/s answering brief, 36.

10'rd.. Thas position is also shared by lhe DNRPCA intervenors. DNHPCA answering
bnel,24; and Eureka County, Eureka County answering briel,22.

23
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above which over appropriation occurs." Sfate Engineer v. Monis, 107 Nev. 699 703

(1991).The DVGMP on its face failsto reducethe harm causd by overpumping and

aggravates the depleted water basin.

A GMP developed under NRS 534.037 is not required to mitigate adversely atfected

surface water rights, bul it cannot impair those rights.NRS 533.085(1) provides, 'nothing

contained in this chapter shall impairthe vested right of any person to the use of u,ater, nor

shallthe right of any person to take and use water be impaired or affected by any of the

provisions of this chapterwhere appropriations have been initiated in accordance with law

prior to March 22,2013." NHS 534.100 reads, "Existing water rights to the use of

underground water are hereby reoognized. For the pupose of this chapter a vested right

is a water right on underground water acquired from an adesian or definable acquifer prior

to March 22,1913.'

The DVGMP authorizes continuous pumping beginning with 76,000 af in year one,

reducing pumping to 34,200 al at the end ol 35 years,ts ctearty in excess of the 30,000 af

perennial yield in the Diamond Valley acquifer.l@ The DVGMP and Order 1302

acknowledge that there will be ongoing additionalwithdrawals ol water from the basin of

approximately 5,000 af annually of non-inigation permits.lr0 Venturacci, Sadler Ranch and

the Baitey's are entilled to withdraw an approximate 6,400 af annually.trt The State

Engineer admits that neither groundwater modeling nor hydro geologic analysis were the

basis for the DVGMP's 'determination of pumping reduc'tion rates and target pumping at

rcsEROA 510.

I€SEROA 3.

,ro ld.

' 
I 1 

P e rm its 82268, 81 27 O, 634t97, 8 1 825, 8257 2, 8766 1

24
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\,

the end of the ptan"rl2 but that the pumping reduction rate was selec{ed by agreement ol

the GMP authors, The State Engineer's reasoning that NBS 534.037 does not

require a GMP 1o consider alleged effects on surface water rights" is a misunderstanding

of Nevada's water law. The DVGMP's annual pumping allocation will certainly cause the

acquifer groundwater levelto decline wtth continuing adverse etfects on vested surface

rights. The court finds that the DVGMP and Order 1302 impair seniorvested rights. The

courl finds that Order 1302 is arbitrary and capricious.

ESTOP.PEL ISSUE

Contrary to the position of Eureka County, petitioners are not estopped frorn making

claimslhattheDVGMPimpactstheirvestedrights.rra NofactsarepresentintheROAthat

any respondent relied lo lheir detrimenl upon represenlations or any petitioners or that any

other estoppal elements are present in the ROA.lIs

r. oRDER-1302 VIOIATES NEVADA'S DOCTRINE OF PRIqB APPROPRIATTON

The history of priorappropriation in the Western statesdateslo the mid-1800's and

has been well chronicled in case law. Notably, ln Fe Water of Hallett Creek Stream

Syslem,l16 discusses at length the development of the dootrine of prior appropriation, Tirsl

in time, first in righf, with its genesis linked to the early Calilomia gold miners' use of water

and a local rule of priority as to the use of water. Nevada has long recognized the law of

prior appropriation.lrT The priority of a water right is the most important leature.rta Court's

t'zsERoA 16.

1lsld.

lt'Eureka County answering bnet 22-23.

"sTorres v. Nev. Direct lns. Co.,131 Nev.531, 539, 353 P.sd 12Og (2015). (internal
citations omitted).

11149 P.2d 324,330-34 (Car 1988) cert. denied 488 U.S. 834 (19S8).

'lTSteptoe Livestock Co. v. Gulley,53 Nev 163,17'l-173, 2OS P.772 (1931); Jones v.
Adams 19 Nev.78,87, (1885).

f8See Gregory J. Hobbs, Jr., Priority. The Mosl Misunderstood Stick in the Bundle, 32
Envtl .L. 37(2OO2\. 
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have stated, 'priority in a water right [asl property in ilself.'lle Although, '. . .lhose holding

cefiificates, vested, or perfected water rights do not oyyn or acquire title to the water, they

merely enjoy the right to beneficia! use,'rathe Nevada Supreme Courthas slated, "a water

right 'is regarded and protected as real property."zl The Nevada Supreme Court

recognized as well established precedent that a loss of priority that renderc rights useless

'certainly affects the rights'value and 'can amount to a defacto loss ol rights."rz The pdor

appropriation doctrine ensures that the senior appropriator who has put its water to

beneficial use has a right to put allol the water under its permiUcertificate to use and that

right is senior to allwater rights holders who are junior. This doctrine becomes critically

important during times of water scarclty, whether temporary, or as a result of prolonged

drought. This is certainly the case in Diamond Valley. With lhe security attached to a

senior priority right to benelicially use all of the water associated with the right also comes

obvious financialvalue not only to the cunent water r(7ht holder, but to anyfuture owner

of that senior right. The loss or reduction of any water associated with the senior right can

signilicantly harm the holder.

The State Engineer found that, "the GMP still honors prior appropriation by

allocating senior rights a higher pdorig than junior rights.la The court disagrees. The

DVGMP reduces the amount of water it allocates to senior rights' holders in the formula

lor shares etlectively ignoring 150 years of the principle of "first in time, first in right"l2a

which has allowed a senior right holderto beneficially use all of water allocated in its right

""Colo. Water Conseruation Bd. v. City of Central,125 P.3d 424,4U (Coto. 2005).

'm Siena Pac. v. Wilson, 1 35 Nev. Adv. Op. 13, MO P.3d 37, 40, (201 9), citing Desert
lnigation, Ltd. v. State, I13. Nev. 1049, 1059, 994 P.zd 835, 842 (1997).

tz'Town of Eureka,167.

lzwilsonv. HappyCreek,l35 Nev. Adv. Op. 41,448 P.3d 1106, 1115 (2019) (intemal
citations omitted).

IASEROA 8.

l?'Ormsby County v. Keamy,37 Nev. 314,142 P. 803, 820 (1914).
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before any junior right holder can use ils water right. The DVGMP allows the senior righl

holder a higher prionty to use less water.

The court finds that the DVGMP formula for water shares that reduces the amount

of waterto wtrich a senior water rights'holder is entitled to use violates the doctrine of prior

appropriation in Nevada. The court finds that Order 1302 violates the doctrine of prior

appropriation in Nevada. The court thus finds that Order 1302 is arbitrary and capricious.

H.

As stated above, the doctrine of prior appropriation has existed in Nevada water law

for in excess of 150 years. The DVGMP reduces the annual allocation of water dghts to

both junior and senior rights hotders.r2s Helying on a New Mexico Supreme Court case,

Stafe Engineer v. Lewis,t6 Order 1302 held that NRS 534.037'demonstrates legislative

intent to permit action in the altemative to strict priority regulation.'ra Order 1302 states

that, ". . . in enacting NBS 534.037, the Nevada legislature expressly authorized a

procedure lo resolve a shorlage problem . And, likewise, the Slale Engineer assumes that

the Legislature was aware of prior appropriation when it enacted NRS 534.037, and the

State Engineer interprets the statute as intending to create a solution otherthan a priority

call as the first and only response."ta The State Engineer further found that, 'Nothing in

the legislative history of A.B. 419 or the text ol NRS 534.037 suggests that reductions in

pumping have to be borne by the junior rights holders alone - if that were the case, the

State Engineer could simply curtailjunior rights - a power already granted by pre-existing
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I'zsSEROA 499-526, appendix F is the preliminary table ol alt rights subject to the
DVGMP and the share calculation for each right-

lslso P.3d 975 (N.M. 2006).

IzTSEROA 5.

lzoSERoA 6.
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water law in NHS 534.110(6)."12e The State Engineer argues the plain language of NRS

534.037 and NRS 534.1 10(7) "shows the legislature's intent lo allow local communities to

corne together and agree upon a solution for groundwater management other than strict

application of prior appropriation, such as the Diamond Valley GMP."130 His reasoning is

that since NRS 534.110(7) requires junior priority dghts to be curtailed in favor of senior

priority rights where a basin has been designated a CMA for at least 10 lrears, the

legistature provided an exception to the curtailmenl requirement and the application of the

prior appropriation doctrine where " a groundwater rnanagement plan has been approved

forthe basin pursuant to NRS 534.037."13r Order 1302 heldthat "NRS 534.037 illustrates

the unambiguous intent ol the Legaslature to allow a communityto find its own solulion to

water shortage, including "out-of-the-box solutions," to resolve condilions leading to a

CMA designation."rp

The community based solution approved by the State Engineer allows lunior rights'

holders who, by over pumping for more than 40 years have created the water shortage in

Diamond Vatley, to be able to approve a GMP that dictates lo senior rights' holders that

they can no longer use the full amount of their senior rights. This is unreasonable. Taking

il a step fuilher, using lhe State Enginee/s analysis, a maiority vote of water

permitdceilificates in Diamond Valley could approve a GMP whereby the senior rights

holders are subject to a formula reducing their waler rights by an even greater percentage

of water than in the currenl DVGMP.

The State Enginee/s position is shared by the interyenors. Eureka County asserts

(1 ) NRS 534.1 1 0(6) and (7) are not ambiguous; (2)that subsection (7) is a specific, special

statute authorizing GMA's which controls over subsection (6), a general subsection for

lnsERoA 6-7.

lostate Engineer's answering brief 25.

131id.25-26.

lQ ld. 26.
28

Docket 81224   Document 2020-19827
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CMA designated basins; and (3) thus regulation by priority is not required for at least 10

consecutive years for a CMA designated basin'unless a groundwater management plan

has been approved for the basin in that tirne frame.'ls Eureka County maintains that

subsection NRS 534.110(7) "is a plain and clear'exception'to the general discretionary

curtailmentprovision in subsection 6,"tsconcludingthat"NHS 534.110O) does not require

the State Engineer to order senior rights be fulfilled before iunior rights in the critical

management area for at least 10 consecutive years after the designation."tss DNRPCA

intervenors advocate that a communily based GMP deviating from water right regulation

contrary to the prior appropriation doctrine is authorized by NRS 534.1 10(4,136 stating, ".

, , the Legislature deliberalely enacted legislation that created an exception to the seniority

system in exactly the circumstances that exist here."s' (Emphasis added). The State

Engineer and intervenors further agree that if a GMP has been approved, that the State

Engineer cannot order any curtailment by priori$ for at leas{ 10 years from the date the

basin was designated a CMA. The loregoing interpretations, il sustained, would tum 150

years of Nevada water law into chaos.

The State Engineerand intervenors have misinterpreted NRS 534.037 by using the

Lewrlscase as eitherauthority foror as being "instructive'asto the legislative intenl behind

NRS 534.037.138 Now conceded by the State Engineer, the Lewis facts and holding are

clearlydistinguishablefromthepresentcase.ls ln Lewts,aU.S.SupremeCourtmandated

settlernent agreement was litigated. The Lewis plan was presented to, and expressly

r3Eureka County's answering brief 12-13.

'Yld.
1#ld.12.

1$DNRPCA answering brief 11-12.

137 ld. 11.

l$State Enginee/s answering briel 29-3..

lald.
29
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ratified by the New Mexico Legislature.to The DVGMP has never been presented to or

ratilied by the Nevada Legislature, The State Engineer now claims the Lewis case is an

example "that shows another state has utilized an innovative solution in order to resolve

watershortages.'The State Engineer anallzes that, 'NRS 534.037 was expressly ratified

by the Nevada Legislature, and has a clear intent to allow local water users to agree to a

solution other than curtailment by priority."l{1 Critically, there is no language, either express

or implied in NRS 534.037, that allows for a GMP to be approved by a maiority of right

holders in a CMA that reduces the amount of water to which a senior right holder is entitled

to beneficially use. The State Engineerarnazinglyarguesthat'Baileys, Sadler Ranch, and

the Renners provide no authorily for someone in the minority (i.e. someone who did not

want the GMP approved)in a basin where a groundwater management plan is approved

to act outside of the plan that was agreed to, per statute, by a majori$ of the holders of

water permits and ceilifieates, nor do they legitimately challenge the language of lhe

statute providing lor a simple majority to create a basin-wide groundwater rnanagement

plan."1e By the State Engineer's analysis of the legislative intent of NRS 534.037, a

majority of junior right holders, who, by their collective knowing over appropriation of a

water basin, combined with the State Enginee/s neglectful acquiescence, mn vote to

deprive a senior right holde/s use of allof its water, thus enabling the junior holders who

created the crisis to continue to inigate by using water rvhich they were never entitled to

use.t€ This is simply wrong.

The Nevada Supreme court has noted, "ouradherence to long-statutory precedent

provides stability on which those subject to this State's law are entilled to rely."1aa Every

lelewiq 376.

r4tState Engineer's answering brief 29.

14ld. go.

'os3.2percent of the senior priority water right owners did not support the DVGMP

'uHappy Creek,l 1 16. 
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\/

water right holder under Nevada law was, and is, entitled to rely on the priority date of a

valid water right they own to place all ol the water under its right to beneficial use. Neither

Nevada Supreme Court northe Legislature have everwaivered from this legalprecedent.

Nevada ranchers and farmers have always valued and delended theirwater right prionty.

Every rancher and fanner, until Order 1 302, have relied on Nevada's stone etched security

that theirwater right prionty date entitled them to beneficially use the full amount of a valid

water right prior to all those junior. Every Nevada rancher and farmer has known and

presumably understood that it their water right was iunior to others, that the senior right

holder was entitled to satisty the full amount of the senior right before the junior holder

would be satisfied, even if it meant the iunior holder had less waler or no water at all to

place to beneficial use.l's

Clearly, there is no express language in either NRS 534.037 or NRS 534.110(7)

stating a GMP can violate the doctilne of prior appropriation or that the doctrine is

somehow abrogated. Knowing the long standing legislative and judicial adherence to

Nevada's priorappropriation doctrine, the drafters could have easily inserted provisions in

the CMA and/or GMP legislation giving the State Engineer the unequivocal authority to

deviate from Nevada's Tirst{n-lime, first-in-righl" prior appropriation law il that was their

intent.

The legislature is'presumed not to intend to overtum long-established principles

of lavt' wtren enacting a statute'16When the language ol astatute is unambiguous, courls

are not to look beyond the statute itself wfren determining meaning.tlT The court finds that

NRS 534.037 is not ambiguous. The court linds that the express language of NRS 534.037

and NRS 534.110(7) do not allow a GMP to violate the docitrine of prior appropriation by

ltssadler Ranch opening brief a; see certificates/permits in SEROA 499-509; NRS
s34.020(1).

'nHappy Creek,111 1 , citing Shadow Wood Homeowne,rs Assh. v. N.Y. Cmty.
Bancorp. |nc.,132 Nev. 49, 59, 366 P.Sd 1105, 1112 (2016).

"? ln re Orpheaus Trust,124 Nev, 170, 174, 179 P.3d 562 (200g)

\,



6 11

Ut, 12
o

!rg
a

14

z
-
g

lL

ci

E

o

b5
8,
t)
d
rr,
o
-J
U
o3
E
2
EI

Ev,

1

2

3

4

5

6

7

8

I
10

15

16

17

18

19

20

21

22

23

24

25

26

C
!
zt
o
l,

I
lt
triroi::.

EE
2

r'
z
a.

a,
L
I

'

Case# CV1902348 File Date 05/1912020 08:19 AM

reducing the amount of water a senior right holder is entilled to put to beneficial use under

its perm iUcertif icate.

The State Engineer and intervenors contend that once a GMP is approved, the

State Engineer is not required to ordercurtailment by priofi. This is true, provided a viable

GMP without curtailrnent can be implemented in a GMA basin. However, there is no

language in either NRS 534.110(7) or NRS 534.037 that prohibits or restricts some

measure of curtailment by priority as part of a GMP. Likewise, should a GMP prove

ineffective, there is no statutory language prohibiting curtailment during the term of the

GMP or even during the 10 year period lrorn when a basin is designated a CMA il such

action is necessaryto prevenl continuing hann to an acquifer in cfsis as exists in Diamond

Valley. Sadler Ranch, the Benners, and the Baileys offered a number of possible plan

ahematives that would not violate the prior appropriation doctrine, including, but not limited

to, junior pumping reduction, a rotaling water use schedule, cancellation ol permits if calls

for proof of beneficial use demonstrate non-use, restriction ol new well pumping, establish

a water market for the trade of water shares, a funded water dghts purchase program,

implementation ol best farming practices, upgrade to more efficient sprinklers, and a

shorter inigation system.rs Many of these altematives were also considered by the

Diamond Valley water users in developing the DVGMP and are recomrnendations, but not

requirements of the DVGMP.lte

l/Vhen a statute is susceptible to more than one reasonable, but inconsistent

interpretation, the statute is ambiguous,' requiring the court 'to look to statutory

interpretation in order to discem the intent of the Legislature.'ls The court must "look to

legislative history for guidance."i5t Such interpretation must be'in tight of the policy and

lcsadler Ranch reply brief 7-9; Bailey opening brief 17-18; SEROA 252-254.

'lesERoA zu-24s.
1s Orpheas Trust. 174, 175.

15'ld. 1Ts. 
sz

v
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\/

spirit of the law, and the interpretation shallavoid absurd results."te The courtwilt resolve

any doubt as to the Legislature's intent in favor of what is reasonable."a

Assuming arguendo, that NRS 534.037 and NRS 534.110(7) are ambiguous, the

only reasonable interpretation is lhat the Nevada Legislature did not intend for the two

slatutes to allow a GMP to be implementad in that would violale Nevada's doctrine of prior

appropriation. As stated earlier, a GMP may employ any number of remedies to address

a water cdsis depending on the causa of a water basin's decline, its hydrology, number of

alfected rights' holders, together with any other of lactors which may be specific to a

particular CMA designated basin. These remedies could yield to the doctdne of prior

appropriation, yet be effestive given the pailicular circumstances of a GMA basin. But in

some CMA basins, curtailment may be a necessary element of a GMP. Respondents

assert that "NRS 534.037 illustrates the unambiguous lntent of the Legislature to provlde

water users in a particular basin wath the ability to come up with a community based

solution to address a water shortage problem."ls The court agrees. Order 1302 observes

that the legislative history contains scarce direction conceming how a plan must be

created or wtrat the confines of any plan must 5".1155 Again, the court agrees. Yet, there

is nothing in NRS 534.037's legislative history that lends to an interprelation that a GMP

can provide for senior water rights to be abrogated by junior permit and certificate holders

whose conduct caused the CMA to be designated. The State Enginee/s finding that, '.

. . NRS 534.037(1) does not require a GMP to impose reductions solely against junior

rights is a misinterpretation of the statute, not only facially, but in light of the

legislalive history as discussed below.

1ald.

18ld.

tsstate Engineer's answering brief 26.

's5SEROA 7.

r$SEBoA g.
33
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Thestate Engineerloundlhatthe legistativeenactmentof NRS537.037,"expressly

authorized a procedure to resolve a shortage problem,''the State Engineerassumes lhat

the Legislature was aware of Nevada's prior appropriation doctrine when it enacted NBS

534.037, and . . . interprets the slatute as intending to create a solution other than a priority

call as the first and only response.'rt lt as clear that the Legislaturo was awara ol the prior

apprcpriation doctrine before enacting NRS 534.037 and thatthe statute allowslor a GMP

in a particularbasin Srat may not involve curtailrnent by priofity as a workable solulion. Yet,

nowhere in the Legislative history of AB 4191sE is one word spoken that the proposed

legislation will allow for a GMP whereby senior water right holder will have its right to use

the full amount of its pemiUcertificate rEduced or that the amount of water that shall be

allocated will be on a basis other than by prionty. ln fac{, just the opposile is true. At a

Senate Committee on Government Affairs hearing held May 23, 201 1 , Assemblyrnan Pete

Goicoechea stated:

That iunior users would bearthe burden to develoo a'cronservation olan that
ac'tualty bdngs that water basin back into some cbmpfiance.''1s

Assemblyman Goicoechea f u rther stated:

This bill allows people in overappropriated basins ten years to implemenl a
water manag€rnent plan to getbasins in balance. People with junior rights
will try to figrire out htry to cfisErve enough water undeithese pians. W-ater
management plans will also limit litigation that occurs before the State
Engineer. regulates by pdority. When the State Engineer regulates by
priority, it st6rts a water war and linger - pointing occlrs. --fhis bill gives
water right owne6 ten years to work through those issues."*

Earlier, at the same committee hearing, Assemblyman Goicoecfiea gave examples

ol ways an over appropriated basin could be brought back in to balance through'planting

,.SERoA 7.

'$See DNRPCA intervenors'addendum to answering brief 0079-0092.

l$Minutes of Sen. Committee on Government Affairs, May 23,2011, at 16.

t@ld.
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v

altemative crops, water conservation, or using different inigation methods."'6t

Assemblyman Goicoechea went on to say:

"water rights in Nevada are first in time: first in right. The older the water
right the higher the priority. We would address thehewest permits and work
bich,vardito get b'asins'back intg^-balance. The more algressive people
might be the nEwer dght holders.'i€

No one at any Legislative subcommittee hearings stated or implied that the

proposed GMP legislation was ?n exception to or othenrvise abrogated Nevada's doctrine

of prior appropriation." The court finds persuasive the steadtast commitment ol Nevada's

courts and legislation upholding the doctrine of priorappropriation and the absence of any

legislative history to the oontrary for A8419.

There is a presumption againsl an intention to irnptiedly repealwhere expressterms

to repeal are not used.ta "WhEn a subsequent statute entirely rEvises the subject matter

contained in a prior statute, and the legislature intended the prior statute to be repealed,

the prior statute is considered to be repealed by implication. This practice is heavily

disfavored, and we will not consider a statute to be repealed by implication unless there

is no other reasonable conslruction of the two statutes.lil Not only did NRS 534.034 and

NRS 534.110(7) not revisethe doctrine ol priorappropriation, the Legislature did not even

mention the subject.

"\l\lhen construing statutes and rules together, this court will, if possible, interpret a

rule or statute in harmony wilh other rules and statutes."rs The doctrine of prior

appropriation can logically exist in harmonywith NRS 534.037 and 534.110(7) and allow
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18W. Realty Co. V City of Reno,63 Nev. 330, 344 (1946). citing Ronnan v. Ary ol Las
Vegas,57, Nev, 332,364-65 (1937)

tilWashington v. Sfate 117 Nev. 735, 739, 30 P.3d 1 134 (2001) (intemal citations
omitted).

t$Hefetz v. Beavor, 1 33 Nev. Adv. Op. 46, 197 P.3d 472, 475 (2017) citing Atbios v.
Horizon Communities, lnc., 122 Nev. 409, 41 8, 132 P.Sd '1022, 1028 (20OG).
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\,,

lor GMP's to address the water issues present in a particular CMA basin. The court finds

lhat neither NRS 534.037 nor NRS 534.110(7) are in conflict wtth the prior appropriation

doctrine.

More compelling evidence exists that the State Engineer knew that NRS 534.037

and NRS 534.110(7) did not abrogate or repeal the doctrine of prior appropriation. On

November 16, 2016, Legislative Bill S.B 73 was introduced on behalf of the State

Engineer.'s The proposed legislalion sought to modify NHS 534.037 by gMng authority

to the State Engineer to consider a GMP, "limiting the quantity of water that may be

wtthdrawn under any permit or certificate or from a domestic well on a basis other than

priority, . . ."67 Aflhough SB 73 was never passed by the Legislature, the fact that the

State Engineerspecifically sought 2017 legislation authorizing a GMP to be approved that

allowed lor water to be withdrawn frorn a CMA basin on a basis other than priority,

demonstrates the State Enginee/s knowledge that NRS 534.037 and NRS 534.1 10(7) as

enacted did not either expressly or impliedly allow for a GMP to violate Nevada's prior

appropriation law.rs The court finds that the AB 419's Legislative history did not intend to

allow either NRS 534.037 or NRS 534.110(7) to repea!, modify, or abrogate Nevada's

doctrine of prior appropriation.

l. THE DYQMP VTOLATES NRS 533.325 and NRS 533.345

NRS 533.325 states in pertinent part ". . . any person wlro wishes to appropriate any

ol the public waters, or to change the ptace ol diversion, manner o[ use, or place ol use of

water already appropriated, shall before performing any work in connection with such

appropriation, change in place of diversion or change in matler or place ol use, apply to the

State Engineerfora permit to do so.' This is so because permits are tied to a single point

tssadler Ranch addendum to reply brief, 001

t67rd. oo3.

'sThe State Engineer's knowledge that the DVGMP violated the doctrine of prior
appropriation was also evidenced by his presentation at lhe 2016 Westem States
Enginee/s Annual Conference. Seb Sadler Ranch opening brief, ex. 1, slide 21.

36
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of diversion.r€ "Every applacation for a permit to change the plae of diversion, rnanner of

use or place of use of water already appropriated must oontain such inlonnalion as may be

necessaryto a full understanding of the proposed change, as may be required bythe State

Engineer."rrc The State Engineer can approve a tempoftuy change if, among other

requirements, "the temporary change does not impair the water rights held by other

persons."l7l The filing of an application under NHS 53i!.325 allows the State Engineer to

determine what, if any, potential adverse impact is created bythe proposed change in well

location, location of the use of the water or manner of the proposed use. The State

Engineer is required to review a temporarychange application regardless of the intended

use of the waler to determine if it is in the public interest and does not impact the water

rights used by others.l72 If a potenlial negative impact is found, the application could be

rejected.rB o,ther rights' holders who may be affected by the temporary change coutd

protest the application if notice were given by the State Engineer.rTa No protesl and notice

provisions at the administrative level exisl in the DVGMP lor a temporary change of use, or

place of use, or mannerof use for less than one year.to

Under the DVGMP, the State Engineer is not required to investigate a proposed

change in the place or manner oI use and the trans{er becomes automatic after 14 days

from submission.lT6 The DVGMP providesthatthe groundwaterwithdrawn from Diamond

l@NRs sgg.g3o

'7oNRs sgg.g4s(r).
171NRs sgg.945(2).

172NRS 533.345(2X3).

laSee NRS 533.370(2).

17'NRS sgg.g6o.

trs 76" only remedy is a petition for judicial review under NRS S34.4SO

rT6SEROA 237, sec.14.l. 
a7


