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533.330, “No application shall be for the water of more than one sM_&ié #6524 182+{YAp
) Elizabeth A. Brown
than one purpose.” The only Diamond Valley water subject to the RMENT 5%%@:@0

subject to permits or certificates issued for irrigation purposes.'”® The DVGMP allows for
the irrigation sourced shares to be used for “any other beneficial purpose under Nevada
water law”.'” The DVGMP fails to take into consideration that the transferee of the shares
could use the water for other beneficial uses that may consume the entirety of the water
being transferred under the shares without any retumn water or recharge to the Diamond
Valley basin.’® Water placed to beneficial use for irrigation results in some retum or
recharge to the acquifer. There is no State Engineer oversight on the impact of the transfer
of water shares for the proposed new well or place or manner of use unless the new well
or additional withdrawals from an existing well exceeds the volume or flow rate initially
approved for the base permit.'®

The DVGMP and Order 1302 state the DVGMP was modeled after NRS
533.345(2)(4)."2 The State Engineer is incorrect. Under the DVGMP, the State Engineer
does not review a different use of the water shares transferred because the DVGMP allows
water shares to be used for any beneficial purpose under Nevada law, not solely for
imgation purposes.'® Under the DVGMP the State Engineer cannot deny the transfer of

shares to an existing well, unless the transfer would exceed the well's flow rate and conflicts

"7SEROA 234, sec. 13.8.

~ "®SEROA 228, sec. 8.1

SSEROA 234, see 13.8.

®Such beneficial uses could include mining and municipal uses; see NRS 533.030.
"*'SEROA 237, sec. 14.7, 14.8.

'2SEROA 237, n.20; SEROA 009.

'WSEROA 237, sec. 14.7.
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with existing rights.'® The State Engineer's vital statutory oversight authority to ensure the
h g g

temporary change is in the public interest or that the change does not impair water rights
held by other persons is otherwise lost. The court finds that the DVGMP and Order 1302.
violate NRS 533.325 and NRS 533.345, The court finds Order 1302 is arbitrary and
capricious.
CONCLUSION

The court has empathy for the plight of the ranchers and farmers in Diamond Valley
given the distressed state of the basin's aquifer. It is unfortunate that the State Engineer
and/or the Nevada Legislature did not vigorously intervene 40 years ago when effects of
over appropriation were first readily apparent.'® That being said, the DVGMP is contrary
to Nevada water laws, laws that this Court will not change. The court is not bound by the
State Engineer’s interpretation of Nevada water law.

Order 1302 is arbitrary and capricious.

Good cause appearing,

IT IS HEREBY ORDERED that the petition for review of Nevada State Engineer's
Order No. 1302 filed by Timothy Lee Bailey and Constance Marie Bailey and Fred Bailey
and Carolyn Bailey in case No. CV-1902-350, is GRANTED.

IT IS HEREBY FURTHER ORDERED that the petition for judicial review filed by
Sadler Ranch in case no. CV-1902-349, is GRANTED.

IT 1S HEREBY FURTHER ORDERED that the petition for judicial review filed by Ira
R. Renner and Montira Renner in Case No. CV-1902-348, is GRANTED.

"MSEROA 237, sec. 14.9.

'®As noted by Sadler Ranch, in 1982, State Engineer Peter Morros recognized that
“what is happening right now in Diamond Valley [declining groundwater levels affecting
spring flows] was predicted . . . It was predicted in 1968 . . . almost to the ‘T".
Transcript of proceedings at 42; 17-22, In the Matter of Evidence and Testimony
Conceming Possible Curtailment of Pumpage of Groundwater in Diamond Valley,
Eureka, Nevada (May 24, 1982). Morros also stated “there was a tremendous amount
of pressure put on the State Engineer’s Office to issue permits, far in excess of what we
had identified at the time was their perennial yield.” /d. at 41, 1.6-10. Sadler Ranch
opening brief, 2-3. -
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1 || CASE NO.: CV-1902-348 (consolidated with

Case Nos. CV-1902-349 and CV-1902-350) MAY 14 2620
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5
6 IN THE SEVENTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
7 J IN AND FOR THE COUNTY OF EUREKA
8 * k %
9 | TIMOTHY LEE & CONSTANCE MARIE

BAILEY; FRED & CAROLYN BAILEY; IRA
10 || R. & MONIRA RENNER; SADLER RANCH,
L1LC

Petitioners, DNRPCA INTERVENORS’
12 || vs. CASE APPEAL STATEMENT

13 || TIM WILSON, P.E., Nevada State
Engineer, DIVISION OF WATER

14 || RESOURCES, DEPARTMENT OF
CONSERVATION AND NATURAL
15 || RESOURCES,

16 ’ Respondent.

17 EUREKA COUNTY; DIAMOND NATURAL
RESOURCES PROTECTION AND

18 CONSERVATION ASSOCIATION, J&T
FARMS, GALLAGHER FARMS, JEFF

19 LOMMORI, M&C HAY, CONLEY LAND &
LIVESTOCK, LLC, JIM AND NICK

20 ETCHEVERRY, TIM AND SANDIE HALPIN,
DIAMOND VALLEY HAY CO., MARK

21 MOYLE FARMS, LLC, D.F. AND EM.
PALMORE FAMILY TRUST, BILL AND

PATRICIA NORTON, SESTANOVICH HAY

& CATTLE, LLC, JERRY ANDERSON, BILL

AND DARLA BAUMANN,

Leonard Law, PC
955 South Virginis Street, Suite 220 | Reno, Nevada 89502

775-964-4656 | Debbie@lsonardlavwpe.com

4 Respondents/Intervenors.
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DNRPCA Intervenors submit the following Case Appeal Statement pursuant to Nevada
Rule of Appellate Procedure 3(f):

1. Name of Appellants filing this Case Appeal Statement:

Intervenors DIAMOND NATURAL RESOURCES PROTECTION AND
CONSERVATION ASSOCIATION, J&T FARMS, GALLAGHER FARMS, JEFF LOMMORI,
M&C HAY, CONLEY LAND & LIVESTOCK, LLC, JIM AND NICK ETCHEVERRY, TIM
AND SANDIE HALPIN, DIAMOND VALLEY HAY CO., MARK MOYLE FARMS, LLC,
D.F. AND EM. PALMORE FAMILY TRUST, BILL AND PATRICIA NORTON,
SESTANOVICH HAY & CATTLE, LLC, JERRY ANDERSON, BILL AND DARLA
BAUMAN (“DNRPCA Intervenors™)

2. Identify the judge issuing the decision, judgment, or order appealed from:

The Honorable Gary D. Fairman in Department Two of the Seventh Judicial District
Court of the State of Nevada in and for the County of Eureka.

3. Identify each appellant and the name and address of counsel for each
appellant:

Appellants Diamond Natural Resources Protection and Conservation Association, J&T
Farms, Gallagher Farms, Jeff Lommori, M&C Hay, Conley Land & Livestock, LLC, Jim and
Nick Etcheverry, Tim and Sandie Halpin, Diamond Valley Hay Co., Mark Moyle Farms, LLC,
D.F. and E.M. Palmore Family Trust, Bill and Patricia Norton, Sestanovich Hay & Cattle, LLC,
Jerry Anderson, Bill and Darla Bauman.

Counsel: Debbie Leonard
Leonard Law, PC

955 S. Virginia Street, Suite 220
Reno, NV 89502

Other respondents below who may or may not appeal are:

Respondent Tim Wilson, P.E., Nevada State Engineer

Division of Water Resources, Department of Conservation and Natural Resources
Counsel: James Bolotin, Senior Deputy Attorney General
Office of the Attorney General
100 North Carson Street
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Carson City, NV 89701

Intervenor Eureka County
Counsel: Karen Peterson and Theodore Beutel
Karen Peterson
Allison MacKenzie, Ltd.
402 North Division Street
Carson City, NV 89703

Theodore Beutel

Eureka County District Attorney
701 South Main Street

Post Office Box 190

Eureka, Nevada 89316
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Intervenors Diamond Valley Ranch, LLC, American First Federal, Inc., Berg Properties
California, LLC, and Blanco Ranch, LLC
Counsel: John E. Marvel

b
—

; = Marvel & Marvel, Ltd.
O|l2E 12 217 1daho Street
a 3 Elko, NV 89801
N 13
TS I Intervenor: Beth Mills, Trustee Marshall Family Trust
Sigz M HC 62, Box 62138
5 E & s Eureka, Nevada 89316
Slag
§ gé 16 4. Identify each respondent and the name and address of appellate counsel, if
>4
‘ER 17 || known, for each respondent (if the name of a respondent’s appellate counsel is unknown,
& 18 || indicate as much and provide the name and address of that respondent’s trial counsel):
19 Timothy Lee Bailey & Constance Marie Bailey, Fred Bailey & Carolyn Bailey
{(collectively, the “Bailey Petitioners™).
20 Counsel:
Don Springmeyer
91 Christopher W. Mixson
Wolf, Rifkin, Shapiro, Schulman & Rabkin, LLP
99 5594-B Longley Lane
Reno, NV 89511
2
3 Sadler Ranch, LLC
24 Counsel:
Paul G. Taggart
25 David H. Rigdon
Taggart & Taggart, Ltd.
9% 108 North Minnesota Street
Carson City, NV 89703
27
28




Case# CV1902348 File Date 05/19/2020 08:38 AM

Leonard Law, PC

955 South Virginia Street, Swite 220 | Reno, Nevads 89502

775-964-4656 | Debne@leonardlawpe.com

1

O 0 NN N W B

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

1

Ira R. & Montira Renner
Counsel:
Paul G. Taggart
David H. Rigdon
Taggart & Taggart, Ltd.
108 North Minnesota Street
Carson City, NV 89703

S. Indicate whether any attorney identified above in response to question 3 or 4 is
not licensed to practice law in Nevada, and if so, whether the district court granted that
attorney permission to appear under SCR 42 (attach a copy of any district court order
granting such permission):

All attorneys are licensed in the State of Nevada.

6. Indicate whether appellant was represented by appointed or retained counsel in
the district court:

Retained counsel.

7. Indicate whether appellant is represented by appointed or retained counsel on
appeal:

Retained counsel.

8. Indicate whether appellant was granted leave to proceed in forma pauperis, and
the date of entry of the district court order granting such leave:

No.

9. Indicate the date the proceedings commenced in the district court (e.g., date
complaint, indictment, information, or petition was filed):

The Bailey Petitioners, Sadler Ranch, LLC and Ira & Montira Renner filed Petitions for
Judicial Review of Nevada State Engineer Order No. 1302 on February 11, 2019.

10. Provide a brief description of the nature of the action and result in the district
court, including the type of judgment or order being appealed and the relief granted by the

district court:

! The cases were consolidated on March 27, 2019.
3
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On January 11, 2019 the State Engineer issued Order 1302 approving and adopting the
Diamond Valley Groundwater Management Plan. The Bailey Petitioners, Sadler Ranch, LLC
and Ira & Montira Renner filed Petitions for Judicial Review of State Engineer Order 1302,
which the district court granted on April 27, 2020. The order being appealed from is the April
27, 2020 Findings of Fact, Conclusions of Law, Order Granting Petitions for Judicial Review.

11. Indicate whether the case has previously been the subject of an appeal to or
original writ proceeding in the Supreme Court, and if so, the caption and Supreme Court
Docket number of the prior proceeding:

This case has not been the subject of any prior appeals in the Nevada Supreme Court.

12. Indicate whether this appeal involves child custody or visitation:

This appeal does not involve child custody or visitation.

13. If this is a civil case, indicate whether this appeal involves the possibility of
settlement:

Based upon the nature of this dispute and the history of the proceedings, DNRPCA
Intervenors believe that this appeal is unlikely to involve the possibility of settlement.

AFFIRMATION

The undersigned does hereby affirm that the preceding document does not contain the
social security number of any person.

DATED: this 14" day of May, 2020

LEONARD LAW, PC

7 /%Wv/

DEBBIE LEONARD (NSBN 8260)
955 S. Virginia Street, Suite 220
Reno, NV 89502

775-964-4656
debbie@leonardlawpc.com

Attorney for DNRPCA Intervenors
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