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ratified by the New Mexico Legislature.'*® The DVGMP has never been presented to or

ratified by the Nevada Legislature. The State Engineer now cﬁﬂiﬁsmwwcﬁkﬂ an

ay 26 2020 02:02 p.m.

example “that shows another state has utilized an innovative géliz@aba@tlordeBogesaive
water shortages.” The State Engineer analyzes that, “NRS 534%!3%r 5a%fe§’;%'r8£§|ry“r§ﬁ§é) r
by the Nevada Legislature, and has a clear intent to allow local water users to agree to a
solution other than curtailment by priority.”**' Critically, there is no language, either express
or implied in NRS 534.037, that allows for a GMP to be approved by a majority of right
holders in a CMA that reduces the amount of water to which a senior right holder is entitied
to beneficially use. The State Engineer amazingly argues that “Baileys, Sadler Ranch, and
the Renners provide no authority for someone in the minority (i.e. someone who did not
want the GMP approved) in a basin where a groundwater management plan is approved
to act outside of the plan that was agreed to, per statute, by a majority of the holders of
water permits and certificates, nor do they legitimately challenge the language of the
statute providing for a simple majority to create a basin-wide groundwater management
plan.”'¥? By the State Engineer's analysis of the legislative intent of NRS 534.037, a
majority of junior right holders, who, by their collective knowing over appropriation of a
water basin, combined with the State Engineer's neglectful acquiescence, can vote to
deprive a senior right holder’s use of all of its water, thus enabling the junior holders who
created the crisis to continue to irrigate by using water which they were never entitled to
use.'® This is simply wrong.

The Nevada Supreme court has noted, “our adherence to long-statutory precedent

provides stability on which those subject to this State's law are entitled to rely.”"** Every

%01 ewis, 376.

'¥IState Engineer’s answering brief 29.

2fd. 30.

'353.2percent of the senior priority water right owners did not support the DVGMP.

" Happy Creek, 1116.
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water right holder under Nevada law was, and is, entitled to rely on the priority date of a
valid water right they own to place all of the water under its right to beneficial use. Neither
Nevada Supreme Court nor the Legislature have ever waivered from this legal precedent.
Nevada ranchers and farmers have always valued and defended their water right priority.
Every rancher and farmer, until Order 1302, have relied on Nevada's stone etched security
that their water right priority date entitled them to beneficially use the full amount of a valid
water right prior to all those junior. Every Nevada rancher and farmer has known and
presumably understood that if their water right was junior to others, that the senior right
holder was entitled to satisfy the full amount of the senior right before the junior holder
would be satisfied, even if it meant the junior holder had less water or no water at all to
place to beneficial use.'*®

Clearly, there is no express language in either NRS 534.037 or NRS 534.110(7)
stating a GMP can violate the doctrine of prior appropriation or that the doctrine is
somehow abrogated. Knowing the long standing legislative and judicial adherence to
Nevada's prior appropriation doctrine, the drafters could have easily inserted provisions in
the CMA and/or GMP legislation giving the State Engineer the unequivocal authority to
deviate from Nevada's “first-in-time, first-in-right” prior appropriation law if that was their
intent.

“The legislature is ‘presumed not to intend to overtum long-established principles
of law’ when enacting a statute”“® When the language of a statute is unambiguous, courts
are not to look beyond the statute itself when determining meaning.'*” The court finds that
NRS 534.037 is not ambiguous. The court finds that the express language of NRS 534.037
and NRS 534.110(7) do not allow a GMP to violate the doctrine of prior appropriation by

“*Sadler Ranch opening brief 4; see certificates/permits in SEROA 499-509; NRS
534.020(1).

“Happy Creek, 1111, citing Shadow Wood Homeowners Ass’n. v. N.Y. Cmty.
Bancorp. Inc., 132 Nev. 49, 59, 366 P.3d 1105, 1112 (2016).

"“7In re Orpheaus Trust, 124 Nev. 170, 174, 179 P.3d 562 (2008)
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reducing the amount of water a senior right holder is entitled to put to beneficial use under
its permit/certificate.

The State Engineer and intervenors contend that once a GMP is approved, the
State Engineer is not required to order curtailment by priority. This is true, provided a viable
GMP without curtailment can be implemented in a CMA basin. However, there is no
language in either NRS 534.110(7) or NRS 534.037 that prohibits or restricts some
measure of curtailment by priority as part of a GMP. Likewise, should a GMP prove
ineffective, there is no statutory language prohibiting curtaiiment during the term of the
GMP or even during the 10 year period from when a basin is designated a CMA if such
action is necessary to prevent continuing harm to an acquifer in crisis as exists in Diamond
Valley. Sadler Ranch, the Renners, and the Baileys offered a number of possible pian
altematives that would not violate the prior appropriation doctrine, including, but not limited
to, junior pumping reduction, a rotating water use schedule, cancellation of pemits if calls
for proof of beneficial use demonstrate non-use, restriction of new well pumping, establish
a water market for the trade of water shares, a funded water rights purchase program,
implementation of best farming practices, upgrade to more efficient sprinklers, and a
shorter irrigation system.'® Many of these alternatives were also considered by the
Diamond Valley water users in developing the DVGMP and are recommendations, but not
requirements of the DVGMP.'*®

“When a statute is susceptible to more than one reasonable, but inconsistent
interpretation, the statute is ambiguous,” requiring the court “to look to statutory
interpretation in order to discem the intent of the Legislature.”'® The court must “look to

legislative history for guidance.”®' Such interpretation must be “in light of the policy and

“®Sadler Ranch reply brief 7-9; Bailey opening brief 17-18; SEROA 252-254.
“SSEROA 244-245.
'Orpheas Trust. 174, 175.

'1d. 175.
32




Case# CV1902348 File Date 04/30/2020 01:32 PM

DISTRICT JUDGE

OEPARTMENT 2
WHITE PINE, LINCOLN AND EUREKA COUNTIES

5
3
P
£
cF:
3s
g%

© 0 ~N O O A W N =

STATE OF NEVADA
N N N N N N N ks walk — — Py - Y — -k ik
D (6, £ (&5 [\b] -t o [{o} o ~ [o)] n H w [\ -t o

spirit of the law, and the interpretation shall avoid absurd results.”> “The court will resolve
any doubt as to the Legislature’s intent in favor of what is reasonable.”*

Assuming arguendo, that NRS 534.037 and NRS 534.110(7) are ambiguous, the
only reasonable interpretation is that the Nevada Legislature did not intend for the two
statutes to allow a GMP to be implemented in that would violate Nevada'’s doctrine of prior
appropriation. As stated earlier, a GMP may employ any number of remedies to address
a water crisis depending on the cause of a water basin’s decline, its hydrology, number of
affected rights’ holders, together with any other of factors which may be specific to a
particular CMA designated basin. These remedies couid yield to the doctrine of prior
appropriation, yet be effective given the particular circumstances of a CMA basin. Butin
some CMA basins, curtailment may be a necessary element of a GMP. Respondents
assert that “NRS 534.037 illustrates the unambiguous intent of the Legislature to provide
water users in a particular basin with the ability to come up with a community based
solution to address a water shortage problem.”* The court agrees. Order 1302 observes
that “the legislative history contains scarce direction conceming how a plan must be
created or what the confines of any plan must be.”'*® Again, the court agrees. Yet, there
is nothing in NRS 534.037's legislative history that lends to an interpretation that a GMP
can provide for senior water rights to be abrogated by junior permit and certificate holders
whose conduct caused the CMA to be designated. The State Engineer’s finding that, “.
.. NRS 534.037(1) does not require a GMP to impose reductions solely against junior

rights . . ."'* is a misinterpretation of the statute, not only facially, but in light of the

legisiative history as discussed below.

152 Id.

s [ A

'*State Engineer’s answering brief 26.
'SSEROA 7.

'SSEROA 8.
33




Case# CV1902348 File Date 04/30/2020 01:32 PM

SEVENTH JUDICIAL DISTRICT COURT

GARY D. FAIRMAN

DISTRICT JUDGE

OEPARTMENT 2
LINCOLN AND EUREKA COUNTIES

STATE OF NEVADA

w
z
L
w
£
I
2

© O N O O s~ W N =

N N N N N DD N - e ek ek e e A A 4
O U A WO N -2 O © 0O N O O »p W N =2 O

The State Engineer found thatthe legislative enactment of NRS 537.037 ,“expressly
authorized a procedure to resolve a shortage problem,” “the State Engineer assumes that
the Legislature was aware of Nevada’s prior appropriation doctrine when it enacted NRS
534.037, and . . . interprets the statute as intending to create a solution other than a priority
call as the first and only response.”’ It is clear that the Legislature was aware of the prior
appropriation doctrine before enacting NRS 534.037 and that the statute allows fora GMP
in a particular basin that may not involve curtailment by priority as a workable solution. Yet,
nowhere in the Legislative history of AB 419'* is one word spoken that the proposed
legislation wil! allow for a GMP whereby senior water right holder will have its right to use
the full amount of its pemit/certificate reduced or that the amount of water that shall be
allocated will be on a basis other than by priority. In fact, just the opposite is true. At a
Senate Committee on Government Affairs hearing held May 23, 2011, Assemblyman Pete
Goicoechea stated:

“That junior users would bear the burden to develop a conservatlon plan that
actually brings that water basin back into some compliance.™*

Assemblyman Goicoechea further stated:

“This bill allows people in overappropriated basins ten years to implement a
water management plan to get basins in balance. People with junior rights
will try to figure out how to conserve enough water under these plans. Water
management plans will also limit litigation that occurs before the State
Engineer regulates by priority. When the State Engineer regulates by
priority, it starts a water war and finger — pointing occurs, Thls bill gives
water right owners ten years to work through those issues.”

Earlier, at the same committee hearing, Assemblyman Goicoechea gave examples

of ways an over appropriated basin could be brought back in to balance through “planting

WSEROA 7.
'®See DNRPCA intervenors’ addendum to answering brief 0079-0092.
'**Minutes of Sen. Committee on Government Affairs, May 23, 2011, at 16.

®/g,
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altemative crops, water conservation, or using different irrigation methods.”"®
Assemblyman Goicoechea went on to say:

“water rights in Nevada are first in time; first in right. The older the water

right the higher the priority. We would address the newest permits and work

backwards to get basins back into balance. The more aggressive people

might be the newer right holders.”'®

No one at any Legislative subcommittee hearings stated or implied that the
proposed GMP legislation was “an exception to or otherwise abrogated Nevada’s doctrine
of prior appropriation.” The court finds persuasive the steadfast commitment of Nevada's
courts and legislation upholding the doctrine of prior appropriation and the absence of any
legislative history to the contrary for AB419.

There is a presumption against an intention to impliedly repeal where express terms
to repeal are not used.'® “When a subsequent statute entirely revises the subject matter
contained in a prior statute, and the legislature intended the prior statute to be repealed,
the prior statute is considered to be repealed by implication. This practice is heavily
disfavored, and we will not consider a statute to be repealed by implication unless there
is no other reasonable construction of the two statutes.'® Not only did NRS 534.034 and
NRS 534.110(7) not revise the doctrine of prior appropriation, the Legislature did not even
mention the subject.

“When construing statutes and rules together, this court will, if possible, interpret a

rule or statute in harmony with other rules and statutes.”"® The doctrine of prior

appropriation can logically exist in harmony with NRS 534.037 and 534.110(7) and allow

181 Id.
%214, at 13.

'SW. Realty Co. V City of Reno, 63 Nev. 330, 344 (1946). citing Ronnan v. City of Las
Vegas, 57, Nev, 332, 364-65 (1937)

‘“l{!t/tasdf;ington v. State, 117 Nev. 735, 739, 30 P.3d 1134 (2001) (intemal citations
omitted).

'SHefetz v. Beavor, 133 Nev. Adv. Op. 46, 197 P.3d 472, 475 (2017) citing Albios v.
Horizon Communities, Inc., 122 Nev. 409, 418, 132 P.3d 1022, 1028 (2006).
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