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reducing the amount of water a senior right holder is entitied to pdt te etestigalhsdileldr
L its permit/certificate. g?}g_ﬁgé?&%ﬁgﬁg R-m.
- The State Engineer and intervenors contend that once &-8We @ SppRs@MaHequIt
2 State Engineer is not required to order curtailment by priority. This is true, provided a viable
4 GMP without curtailment can be implemented in a CMA basin. However, there is no
5 language in either NRS 534.110(7) or NRS 534.037 that prohibits or restricts some
6 measure of curtailment by priority as part of a GMP. Likewise, should a GMP prove
7 ineffective, there is no statutory language prohibiting curtailment during the term of the
8 GMP or even during the 10 year period from when a basin is designated a CMA if such
E § 3 action is necessary to prevent continuing harm to an acquifer in crisis as exists in Diamond
g N g 10 Valley. Sadler Ranch, the Renners, and the Baileys offered a number of possible plan
é % g § § 1 altemnatives that would not violate the prior appropriation doctrine, including, but not limited
g E g ::. % § 12 to, junior pumping reduction, a rotating water use schedule, cancellation of permits if calls
EE : 8 g g 13 for proof of beneficial use demonstrate non-use, restriction of new well pumping, establish
° ; 14 a water market for the trade of water shares, a funded water rights purchase program,
% g 15 implementation of best farming practices, upgrade to more efficient sprinklers, and a
> 16 shorter irrigation system.'® Many of these altematives were also considered by the
17 Diamond Valley water users in developing the DVGMP and are recommendations, but not
18 | requirements of the DVGMP.™® '
19 “When a statute is susceptible to more than one reasonable, but inconsistent
20 interpretation, the statute is ambiguous,” requiring the court “o look to statutory
21 interpretation in order to discemn the intent of the Legislature.”*® The court must “look to
22 legislative history for guidance.”*' Such interpretation must be “in light of the policy and
23
24 '“®Sadler Ranch reply brief 7-9; Bailey opening brief 17-18; SEROA 252-254.
25 | '“SEROA 244-245.
26 ' Orpheas Trust. 174, 175.
1511d, 175, |
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spirit of the law, and the interpretation shall avoid absurd results.”'*? “The court will resolve
any doubt as to the Legislature’s intent in favor of what is reasonable.”'>

Assuming arguendo, that NRS 534.037 and NRS 534.110(7) are ambiguous, the
only reasonable interpretation is that the Nevada Legislature did not intend for the two
statutes to allow a GMP to be implemented in that would violate Nevada's doctrine of prior
appropriation. As stated earlier, a GMP may employ any number of remedies to address
a water crisis depending on the cause of a water basin’s decline, its hydrology, number of
affected rights’ holders, together with any other of factors which may be specific to a
particular CMA designated basin. These remedies could yield to the doctrine of prior

appropriation, yet be eftective given the particular circumstances of a CMA basin. But in

~ some CMA basins, curtailment may be a necessary element of a GMP. Respondents

assert that “NRS 534.037 illustrates the unambiguous intent of the Legislature to provide
water users in a particular basin with the ability to come up with a community based
solution to address a water shortage problem.”* The court agrees. Order 1302 observes
that “the legislative history contains scarce direction conceming how a plan must be
created or what the confines of any plan must be.”'*® Again, the court agrees. Yet, there
is nothing in NRS 534.037's legislative history that lends to an interpretation that a GMP
can provide for senior water rights to be abrogated by junior permit and certificate holders
whose conduct caused the CMA to be designated. The State Engineer’s finding that, “.
.. NRS 534.037(1) does not require a GMP to impose reductions solely against junior
rights . . .""*® is a misinterpretation of the statute, not only facially, but in light of the

legislative history as discussed below.

i,

.

'™State Engineer's answering brief 26.
'SSSEROA 7.

''SEROA 8.
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The State Engineer found that the legislative enactment of NRS 537.037 ,“expressly
authorized a procedure to resolve a shortage problem,” “the State Engineer assumes that
the Legislature was aware of Nevada's prior appropriation doctrine when it enacted NRS
534.037, and . . . interprets the statute as intending to create a solution other than a priority
call as the first and only response.” It is clear that the Legislature was aware of the prior
appropriation doctrine before enacting NRS 534.037 and that the statute allows fora GMP
in a particular basin that may not involve curtailment by priority as a workable solution. Yet,
nowhere in the Legislative history of AB 419" is one word spoken that the proposed
legislation will allow for a GMP whereby senior water right holder will have its right to use
the full amount of its permit/certificate reduced or that the amount of water that shall be
allocated will be on a basis other than by priority. In fact, just the opposite is true. Ata
Senate Committee on Government Affairs hearing held May 23, 2011, Assemblyman Pete
Goicoechea stated:

“That junior users would bear the burden to develop a ‘conservation plan that
actually brings that water basin back into some compliance.™"*

Assemblyman Goicoechea further stated:

“This bill allows people in overappropriated basins ten years to implement a
water management plan to get basins in balance. People with junior rights
will try to figure out how to conserve enough water under these plans. Water
management plans will also limit litigation that occurs before the State
Engineer regulates by priority. When the State Engineer regulates by
priority, it starts a water war and finger — pointing occurs. This bill gives
water right owners ten years to work through those issues.”'®

Earlier, at the same committee hearing, Assemblyman Goicoechea gave examples

of ways an over appropriated basin could be brought back in to balance through “planting

*'SEROA 7.
'%8See DNRPCA intervenors’ addendum to answering brief 0079-0092.
'**Minutes of Sen. Committee on Government Affairs, May 23, 2011, at 16.

1.
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alternative crops, water conservation, or using different irrigation methods.”®
Assemblyman Goicoechea went on to say:

“water rights in Nevada are first in time; first in right. The older the water

right the higher the priority. We would address the newest permits and work

backwards to get basins back into balance. The more aggressive people

might be the newer right holders."'%

No one at any Legislative subcommittee hearings stated or implied that the
proposed GMP legislation was “an exception to or otherwise abrogated Nevada's doctrine
of prior appropriation.” The court finds persuasive the steadfast commitment of Nevada’s
courts and legislation upholding the doctrine of prior appropriation and the absence of any
legislative history to the contrary for AB419.

There is a presumption against an intention to impliedly repeal where express terms
to repeal are not used.'® “When a subsequent statute entirely revises the subject matter
contained in a prior statute, and the legislature intended the prior statute to be repealed,
the prior statute is considered to be repealed by implication. This practice is heavily
disfavored, and we will not consider a statute to be repealed by implication unless there
is no other reasonable construction of the two statutes.'™ Not only did NRS 534.034 and
NRS 534.110(7) not revise the doctrine of prior appropriation, the Legislature did not even
mention the subject.

“When construing statutes and rules together, this court will, if possible, interpret a

rule or statute in harmony with other rules and statutes.”® The doctrine of prior

appropriation can logically exist in harmony with NRS 534.037 and 534.110(7) and allow

161 Id
%21d. at 13.

'SSW. Realty Co. V City of Reno, 63 Nev. 330, 344 (1946). citing Ronnan v. City of Las
Vegas, 57, Nev, 332, 364-65 (1937)

'“V_llt/tasd!;ington v. State, 117 Nev. 735, 739, 30 P.3d 1134 (2001) (internal citations
omitted).

‘“Hgfetz v. Beavor, 133 Nev. Adv. Op. 46, 197 P.3d 472, 475 (2017) citing Albios v.
Horizon Communities, Inc., 122 Nev. 409, 418, 132 P.3d 1022, 1028 (2006).
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for GMP'’s to address the water issues present in a particular CMA basin. The court finds
that neither NRS 534.037 nor NRS 534.110(7) are in conflict with the prior appropriation
doctrine.

More compelling evidence exists that the State Engineer knew that NRS 534.037
and NRS 534.110(7) did not abrogate or repeal the doctrine of prior appropriation. On
November 16, 2016, Legislative Bill S.B 73 was introduced on behalf of the State
Engineer.'® The proposed legislation sought to modify NRS 534.037 by giving authority
to the State Engineer to consider a GMP, “limiting the quantity of water that may be
withdrawn under any permit or certificate or from a domestic well on a basis other than
priority, . . ."'®" Although SB 73 was never passed by the Legislature, the fact that the
State Engineer specifically sought 2017 legislation authorizing a GMP to be approved that
allowed for water to be withdrawn from a CMA basin on a basis other than priority,
demonstrates the State Engineer’s knowledge that NRS 534.037 and NRS 534.110(7) as
enacted did not either expressly or impliedly allow for a GMP to violate Nevada’s prior
appropriation law.'® The court finds that the AB 419's Legislative history did not intend to
allow either NRS 534.037 or NRS 534.110(7) to repeal, modify, or abrogate Nevada'’s
doctrine of prior appropriation.

L THE DVGMP VIOLATES NRS 533.325 and NRS 533.345
NRS 533.325 states in pertinent part “. . . any person who wishes to appropriate any
of the public waters, or to change the place of diversion, manner of use, or place of use of
water already appropriated, shall before performing any work in connection with such
appropriation, change in place of diversion or change in matter or place of use, apply to the

State Engineer for a permit to do so." This is so because permits are tied to a single point

'Sadler Ranch addendum to reply brief, 001
'*7id. 003.

'®The State Engineer’s knowledge that the DVGMP violated the doctrine of prior

appropriation was also evidenced by his presentation at the 2016 Westem States

Engineer's Annual Conference. See Sadler Ranch opening brief, ex. 1, slide 21.
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of diversion.'®® “Every application for a permit to change the place of diversion, manner of
use or place of use of water already appropriated must contain such information as may be
necessary to a full understanding of the proposed change, as may be required by the State
Engineer.”'” The State Engineer can approve a temporary change if, among other
requirements, “the temporary change does not impair the water rights held by other
persons.”'”! The filing of an application under NRS 533.325 allows the State Engineer to
determine what, if any, potential adverse impact is created by the proposed change in well
location, location of the use of the water or manner of the proposed use. The State
Engineer is required to review a temporary change application regardless of the intended
use of the water to determine if it is in the public interest and does not impact the water
rights used by others.'”? If a potential negative impact is found, the application could be
rejected.'” Other rights’ holders who may be affected by the temporary change could
protest the application if notice were given by the State Engineer.'* No protest and notice
provisions at the administrative level exist in the DVGMP for a temporary change of use, or
place of use, or manner of use for less than one year.'”

Under the DVGMP, the State Engineer is not required to investigate a proposed

change in the place or manner of use and the transfer becomes automatic after 14 days

from submission."”® The DVGMP provides that the groundwater withdrawn from Diamond

'NRS 533.330

'NRS 533.345(1).

'"NRS 533.345(2).

'"2NRS 533.345(2)(3).

'See NRS 533.370(2).

"4NRS 533.360.

'” The only remedy is a petition for judicial review under NRS 534.450.

78 SEROA 237, sec. 14.7.
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Valley can be used “for any beneficial purpose under Nevada law . . .”'”” Under NRS
533.330, “No application shall be for the water of more than one source to be used for more
than one purpose.” The only Diamond Valley water subject to the DVGMP is that which is
subject to permits or certificates issued for irrigation purposes.'’® The DVGMP aliows for
the irrigation sourced shares to be used for “any other beneficial purpose under Nevada
water law™.'”® The DVGMP fails to take into consideration that the transferee of the shares
could use the water for other beneficial uses that may consume the entirety of the water
being transferred under the shares without any return water or recharge to the Diamond
Valley basin.'™® Water placed to beneficial use for irrigation results in some retum or
recharge to the acquifer. There is no State Engineer oversight on the impact of the transfer
of water shares for the proposed new well or place or manner of use unless the new well
or additional withdrawals from an existing well exceeds the volume or flow rate initially
approved for the base permit.'®

The DVGMP and Order 1302 state the DVGMP was modeled after NRS
533.345(2)(4)."® The State Engineer is incorrect. Under the DVGMP, the State Engineer
does not review a different use of the water shares transferred because the DVGMP allows
water shares to be used for any beneficial purpose under Nevada law, not solely for
irrigation purposes.’® Under the DVGMP the State Engineer cannot deny the transfer of

shares to an existing well, unless the transfer would exceed the well’s flow rate and conflicts

'""SEROA 234, sec. 13.8.

'SEROA 228, sec. 8.1

'"SSEROA 234, see 13.8.

'®Such beneficial uses could include mining and municipal uses; see NRS 533.030.
®'SEROA 237, sec. 14.7, 14.8.

®SEROA 237, n.20; SEROA 009.

'SSEROA 237, sec. 14.7.
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