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l. INTRODUCTION

Pursuant to NRAP 27(e), AppellanDiamond Natural Resources Protection
& Conservation Association; J&T Fasn LLC; Gallagher Farms LLC; Jeff
Lommori; M&C Hay; Conley Land & Livesick, LLC; James Etcheverry; Nick
Etcheverry; Tim Halpin; Sandi Halpiiamond Valley Hay Company, Inc.; Mark
Moyle Farms LLC; D.F. & E.M. Palmer Family Trust; William H. Norton;
Patricia Norton; Sestanovich Hay & #ila, LLC; Jerry Anderson; Bill Bauman,;
and Darla Bauman moved&hCourt for a stay to preserve the Diamond Valley
Groundwater Management Plan (“GMP”) dgrithis appeal. The GMP has been in
effect since January 11, 2019, when isva@proved by the State Engineer in Order
1302. Ex. 1 (ROA 2-19). It is the firstgrl developed pursuant to NRS 534.110(7)
and NRS 534.037, whicwere enacted in 2011 tov@ad the catastrophic effects
that would result from curtailment by iprity in overappropated groundwater
basins throughout the State.

On April 27, 2020, the district courtsged Findings of Fact, Conclusions of
Law, and Order Granting Petitions for dicial Review (“Order”) filed by
Respondents Ira R. & Montira Renner (“ReripneSadler Ranch, LLC (“Sadler”),
Timothy Lee Bailey, Constance Maria iy, Fred Bailey and Carolyn Bailey
(“the Baileys” and, collectively with Rmer and Sadler, “th&MP Opponents”).

Ex. 2. The Order invalidated the GMIE. The district court initially granted a stay
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to keep the GMP in place temporarily hhen declined to grant a stay for the
duration of this appeal. Exs. 7 and 13.

Appellants move on an emergency bagisduse the district court’s rejection
of the GMP creates great uncertainty Iiamond Valley groundwater users. The
2020 irrigation season is already underwayth farmers ad ranchers having
made their farm plans based onetlGMP’s 2020 water allocations and
implemented all measures required untlee GMP. The GMP and associated
orders imposed numerous requirementsvater users regarding their water use,
which are now in limbo. Accounting fotolling during the district court’s
temporary stay, the 30-day automatic stgxecution in NRCP 62(a), will expire
July 10, 2020, after which the State Bragr will be unable to enforce the GMP.

There is also great uncertgiras to whether stakeholders must engage in yet
another multi-year process tievelop a new groundwateranagement plan when
they believe the existing one complieghathe law. Pursuant to NRS 534.110(7),
to prevent mandatory curtailment, Diand Valley groundwater users had 10 years
from when the State Engineer designatieel basin a Critical Management Area
(“CMA”) in 2015 to develop and obtaiapproval of a groundlater management
plan. Because the district court invaliedtthe GMP, there is no plan in place

while the 10-year clock in NRS34.110(7) continues to tick.



The district court’s reasoning would prohibit approvalaol groundwater
management plan that does not involveltotatailment of 60% of the water rights
in Diamond Valley. That is the exact oppgesresult intended by the Legislature.
Diamond Valley water usersamuld not have made thegsificant investments in
water-conserving equipment to meet the B#Ireduced water allocations if total
curtailment of their rights were inevitabl€hey will be seriously harmed without
the GMP’s continued implementation.

On the other hand, there is no ende that the GMP will harm the GMP
Opponents. The Baileys are the only GKdBponents who have “senior” permits
that are subject to the GMP, and theu@ can fashion a stay to exempt those
permits from the GMP. Because Rennersl Sadler's permits would be entirely
curtailed absent the GMP, the GMP helpst hurts, them. The district court’s
conclusion that the GMP harms the GI@Bponents’ vested rights is unsupported
by any evidence and, if accepted, worddder NRS 534.110(Tinconstitutional, a
point never pressed by the GMP OpponeBiscause the Order is fraught with
legal errors and the equities favor a stAppellants ask the Court to grant this

motion and keep the GMP in effeghile it decides their appeal.



I PROCEDURAL BACKGROUND

Appellants appealed the Order on May 14, 20Z8e same day, they filed a
motion for stay in the district court, mwhich they presented the same arguments
advanced here. Ex. 3. Thajso sought an order shening time for briefing and
decision on the stay motion. Ex. 4. TBtate Engineer and Eureka County joined
in those motions. Ex. 5; Ex. 6.

On May 19, 2020, the district couttenied the order shortening time but
granted a temporary stay pending briefing and a decision on the motion to stay. Ex.
7. The GMP Opponents opposed the motiostay. Ex. 8; Ex. 9. Appellants, the
State Engineer and Eureka County filedlie=p Ex. 10; Ex. 11; Ex. 12. On July 1,
2020, the district court served the pastiwith its order denying the motion for
stay. Ex. 13. Pursuant to NRAP 8 and€)7Appellants now move the Court on an
emergency basis to keep the GMP in place pending appeal.

.  STATUTORY AUTHORIZA TION FOR THE GMP

Water rights owners structure theivelihoods around their water rights,
with Nevada’s rural emnomies depending updmited water suples. Previous
State Engineers issued more permitanthgroundwater basins could sustain

because, historically, not all appropriatowere successful with their farming

! The State Engineer fileg notice of appeal on Mays, 2020, and Eureka County
filed a notice of appeal on May 21, 202@ppellants, the State Engineer and
Eureka County filed a motion to modify thaption to identify them as Appellants.
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efforts. Improved well technology andcass to electricity made farming more
successful, resulting in overappropriatioraguifers throughout the state.

Long ago, Nevada adoptdatie doctrine of prior appropriation, meaning
“first in time, first in right.” Under tle prior appropriation doctrine, in times of
shortage, more “junior” water users cannoérexse their rights. In simplest terms,
a groundwater basin is essentially a bathtobwhich a shortage exists when the
permitted rights exceed the aont of water that can be sustainably withdrawn
over the long term, known as the basin’sgp@ial yield. In Diamond Valley, the
perennial yield is 30,000 acre-feet (afhnually, meaning the cut-off between
“seniors” and “juniors” appropriatois May 12, 1960. Ex. 1 (ROA 3-4).

If enforced in an overappropriated groundwater basin, the prior
appropriation doctrine could require therty water users whose rights are more
junior than the date on which the perenmald is exceeded be cut off completely.
This is known as curtailment. In Diame Valley, anyone witlrights that were
appropriated after Ma 12, 1960 could be curtailedompletely if the prior
appropriation doctrine were enforced..Bx (ROA 4, 499-501). Understandably,
the State Engineer has been hesitamintorce the priorities of groundwater rights
and cut off more “junior” appropriatoisa Diamond Valley and elsewhere because

it would result in devastating economic asutial effects throughout Nevada.



Because of these draconian impadi®e Legislature has created certain
exceptions to various aspects of the pappropriation doctrine. It did so again in
2011 when, to protect Nevada's comnti@s from the harsh repercussions of
curtailment, the Legislatarenacted AB 419, which isodified as NRS 534.037
and NRS 534.110(7). This legaslon authorized the StaEngineer to designate as
a CMA any basin where water withdrals consistently exceed groundwater
recharge, which designation allows <th&lders to develop a groundwater
management plan to avoid curtailment:

[I]f a basin has been designated asritical managemd area for at

least 10 consecutive years, theat8t Engineer shall order that

withdrawals, including, without limitation, withdrawals from

domestic wells, be restricted in thmtsin to conform to priority rights,

unless a groundwater management plan has been approved for the

basin pursuant to NRS 534.037
NRS 534.110(7) (emphasis added). NB$1.037 sets forth the procedure and
criteria for approval of a groundwatenanagement plan. The Diamond Valley
GMP is the first plan developeohd approved under these statutes.

IV.  ARGUMENT
A. Standard for a Stay of a Judgment Pending Appeal

NRAP 8(c) sets forth the followg factors in considering a stay:

(1) Whether the object of theppeal or writ petition will be

defeated if the stay or injunction is denied;

(2) Whether appellant/petitioner wiluffer irreparable or serious
injury if the stay or injunction is denied;



(3) Whether respondent/real partyimerest will suffer irreparable
or serious injury if the stagr injunction is granted; and
(4) Whether appellant/petitioner is liketo prevail on the merits in
the appeal or writ petition.
When addressing these factors, the movaunst “present a substantial case on the
merits when a serious legal questioningolved and show that the balance of
equities weighs heavily in favor of granting the staydnsen v. Eighth Jud. Dist.
Ct., 116 Nev. 650, 659, B.3d 982, 987 (2000).

While, generally, one factor does notrrgamore weight than others, the
Court has recognized that, if one or tfawtors are especially strong, they may
counterbalance other weak factoBee Mikohn Gaming Corp. v. McCreh20
Nev. 248, 251, 89 P.386, 38 (2004) (citindHansen 116 Nev. at 659, 6 P.3d at
987). In another case, where the Legislatureated a right to engage in a certain
procedure afforded by statute, the Couttcatated that the first factor takes on
added significance and geally warrants a stay pending resolution of the appeal.
Mikohn Gaming 120 Nev. at 251, 89 P.3d at B&8ddressing appeal from order
compelling arbitration). The other stapcfors remain relevant to the Court’s
analysis, but “absent a strong showing that the appeal lacks merit or that
irreparable harm will result if a stay granted, a stay should issue to avoid
defeating the object of the appeald. at 251-52, 89 P.3d at 38. The same

rationale applies hergget the district court failed to address tiéohn case or

adhere to this standard wheonsidering the motion to stay.
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B. NRAP 8(c) Warrants That the GMP Ramain in Place Pending Appeal
to Maintain the Status Quo That Has Existed Since January 2019

1. The Object of the Appeal Will beDefeated if the GMP Does Not
Remain in Place While the Appeal is Pending

The absence of a stay could result in increased pumping pending appeal,
completely defeating the purposgf NRS 534.110(7).Through benchmark
reductions, the GMP was designed to ashigroundwater level stabilization and
the sustainable health of the Eurekauty economy, whilanaintaining the tax
base and avoiding disruption to thengounity. Ex. 1 (ROA 5, 228, 592, 706).
Between 2017 and 2019, pumping in D@rd Valley was reduced nearly 20,000
af from 76,000 af to 56,339 af. Declaom of Mark Moyle at 130, Ex. 3-2;
Declaration of Dale Bugenig at 8, EZ-3. This is a significant reduction in
pumping and was achieved notwithstandithg absence of penalties for non-
compliance in 2019, which was GMP YelarEx. 1 (ROA 235). There can be no
dispute that a 26% reduction in pumpingajty enhances aquifer health and that
continued pumping reductions should beamraged and enforced. Moyle Decl.,
Ex. 3-2 at 130; Bugenig Decl., Ex. 3-3 at {8.

Moreover, hydrographs from the masicent groundwater data indicate a
positive influence on water levels in the lpaas a result of a decrease in the total
groundwater pumping. Bugenig Decl., Ex3%t 11 and exhibit thereto. With one

exception outside the main agricultural area,data show a decrease in the rate of



water level decline in some wells, a staation of water levels other wells and

a rise in water levels in the rest of thells monitored. Bugenig Decl., Ex. 3-3 at
1911-12. The only groundwater decline was in the vicinity of Sadler's high-
capacity well. Bugenig Decl., E8-3 at 1111-12; Ex. 10-16.

Because Diamond Valley was desiggth a CMA in 2015, the State
Engineer has no obligation to ordaurtailment by priority until 20255eeNRS
534.110(7). Absent the continued vald of the GMP pending appeal, no
reductions in pumping will beequired, and each groundwater user that would
otherwise be subject to the GMP wile able to pump the full amount of its
permitted right. This will result in monrgumping and further groundwater declines
while the appeal is pending, whichastithetical to the GMP’s purpose.

In concluding otherwise, the district wd stated that “[i]t is premature to
confirm that the DVGMP is actually sglting in less impact on the Diamond
Valley acquifer §ic] based only on the 2019 growirseason.” Ex. 13 at 3:18-20.
Yet the only evidence submitted to thstdct court showed that, from 2016-2019,
concurrently with the significant water-sag investments made by irrigators in
anticipation of the GMP’s implementati, water use decreased by 26%. Moyle
Decl. 130, Ex. 3-2; Bugenig Decl. 18, .E3x3. Absent continued enforcement of

the GMP, it will be impossible to rka conclusions regarding the GMP’s



effectiveness. In other wasddenial of a stay prevents Appellants from proving the
very point the district court fauldethem for being unable to prove.

Simply reinstating the GMP later shduAppellants prevail on appeal, as the
district court suggested (Ex. 13 at 4:5-6), means that, in the interim, the same
problems that led to CMA designation wi#main unaddressed. That defeats the
GMP’s purpose to reduce pumping in the near term, timely respond to the CMA
designation, and ultimately have thatidmation removed. Ex1 (ROA 228). It
also prevents scientists and othéxam drawing conclusions from groundwater
data regarding the GMP&ngoing effectiveness.

Without any citation, the district couasserted that “[e]vidence exists that
the DVGMP is actually increasing the vole of water remowkfrom the acquifer
[sic] rather than reducing at this time.” EX3 at 4:3-4. There is no such evidence.
The only evidence shows tlexact opposite. Moyle Decl. 130, Ex. 3-2; Bugenig
Decl. 18, Ex. 3-3. The district court ordpeculates that water users will use shares
banked in 2019 such that, in 2020, water use “could exceed the 2016 76,000 acre
feet base line pumping in Diamond Valléat was used for the DVGMP.” Ex. 13
at 4:1-3. But this fails to account for teeidence that water users have invested in
water-saving technologies that may aiei the need to use banked water.
Declaration of Martin L. Plaskett {14-Bx. 3-4. There is simply no evidence to

support the district court’s conclusionathcontinued implementation of the GMP
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while this appeal is pendingill be more harmful to thaquifer than reverting to
the conditions that led to the CMaesignation in the first instance.

Moreover, the Nevada Division of Wéa Resources (“DWR”) invested in
the GMP by creating and maintaining theuss database, ddwping procedures
and forms to implement the GMP, mang GMP participants, and hiring a GMP
Water Manager to oversee the GMP ngsiassessments to GMP participants.
Moyle Decl., Ex. 3-2 129; DWR FormEx. 3-9. The WateManager manages the
GMP, verifies data reporti; and serves as a resceirto water users who are
subject to the GMP. Moyl®ecl., Ex. 3-2 29. Abserat stay, the State Engineer
will not have authority to enforce the GN& restrictions. For these reasons, the
first NRAP 8(c) factor favors a stay.

2. Appellants Will Suffer Serious Injury Absent the Continued
Viability of the GMP While the Appeal is Pending

With no GMP in place, Diamond Valleyroundwater users and the basin as
a whole will be irreparably harmed lmpontinued — yet redless — groundwater
declines, great uncertaintgs to their current and future livelihoods, and the
absence of clear and dedd rules to reduce groundwater withdrawals.

a. The Stakeholders Spent Years Developing the GMP and
Considered the Alternatives Suggsted by the District Court

The GMP involved hundreds of hoursmketings and intense efforts over

many years by Appellants armdher community members to develop a GMP that
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could effectively reduce pumping and statglithe aquifer, with the stakeholders
collectively contributing thosands of hours of their ten Ex. 1 (ROA 2, 277-475,
713-715); Moyle Decl., Ex. 3-2 117-20, 3e stakeholders considered numerous
concepts, including the plan altetivas suggested by the GMP Opponents and
referenced in the district court’'s Ord@x. 2 at 32:10-18). Moyle Decl., Ex. 3-2
1923-24. The GMP incorporates many aégé concepts, such as junior pumping
reduction, water markeg, implementation of begarming practices, upgrade to
more efficient sprinklers, and flexibilitio use a rotating water use schedule or a
shorter irrigation system in ordeto reduce pumping according to annual
allocations. Ex. 1 (ROA 2-19, 217-247);0yle Decl., Ex. 3-2 1123-24. None of
these particular strategies is mandatoegause the reduction annual allocations
are mandatory. Moyle Decl., Ex. 3-2 f2Bach water usemust manage its
operations to efficiently use reduced wadocations. Moyle Decl., Ex. 3-2 {23.
The GMP proponents also determinedttthose other alternatives alone
would not successfully bring the basirarbalance while mataining the Eureka
County economic base and the Diamovdlley community because, absent
participation by “senior” right holders.é., those whose rights predate May 12,
1960), complete curtailment of “junior’ghts (i.e., those that post-date May 12,
1960) will always be required. Moyle DecEx. 3-2 124. No matter how much the

juniors conserve, pumping will always a@ed 30,000 af if the seniors do not
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change their practices as well. Moyle Deé@ix. 3-2 24. Only if juniors reduce
their pumping to zero (i.e., total curtagmt) will withdrawals equal the perennial
yield. Moyle Decl., Ex. 3-2 124; Ex. 1 (ROA 499-509). This would have
devastating effects on Diand Valley and the town d&ureka, severely impacting
the economy, including businesses, individugamily farming operations, and the
agricultural base of the community. ofle Decl., Ex. 3-2 24. Complete
destruction of livelihoods and the assded impact to Eureka County’s economy
defeats the purpose of NRS 534.110(7) ad not a viable plan option. Moyle
Decl., Ex. 3-2 137.

Moreover, the ten-year clock tkking under NRS 534.110). Appellants
should not be forced to develop a newrpivhere they have presented significant
legal arguments that the GMIdmplies with Nevada lawseeEx. 14. A majority
of senior rights approved the GMP. EX(ROA 4); Moyle Decl., Ex. 3-2 {19. The
purpose of the appeal will be defeatedfpellants are forced to engage in a new
planning process only to have this Ciawltimately uphold the existing GMP.

Even if such wasted effort could hestified (it cannot), given the extensive
energy that went into this GMP, it isedr there is insufficient time to develop a
new plan before curtailment must staMoyle Decl.,, Ex. 3-2 Y20, 38. The
uncertainty claimed by Appellants is whet they should start planning now to

pack up and abandon Diamond Vgll& whether they shoulcbntinue to invest in

13



their farms, purchase water-saving techgas to reduce their pumping and plan
for a future in the community they cdlbme. Absent a stay, Appellants and the
State Engineer will be deprived dhe benefits afforded them under NRS
534.110(7).Seg e.g, New Motor Veh. Bd. of Cav. Orrin W. Fox Cq.434 U.S.
1345, 1351 (1977) (concluding “that any time a State is enjoined by a court from
effectuating statutes enacted by repredemis of its people, it suffers a form of
irreparable injury”).

The district court asserted, “If this Courtssgc] order granting petitions for
judicial review is affirmed on appeal,ate remains 5 years dfie 10 year period
during which another GMP consistent witlevada law can be implemented.” Ex.
13 at 4:20-24. This demonstrates ai@es misunderstanding of the appellate
process. The Court could tak8 months or more to decide this appeal, particularly
because it presents issues of first inspren that have great statewide importance.
If the GMP remains in effect while ¢happeal is pending, equitable tolling
principles could prevent the waste ofrsficant time and resources to develop a
new plan when the propoms believe the existing one complies with the 1Seg
generally O’Lane v. Spinney110 Nev. 496, 501, 87R.2d 754, 757 (1994);

Copeland v. Desert Inn Hote99 Nev. 823, 826, 673.2d 490, 492 (1983).
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b. The Stakeholders Made Significant Financial Investments to
Achieve the Reductions Mandatedby the GMP That Will be Lost
Should the District Court’'s Order Not be Stayed

Those who are subject to the GMPv@amade significant investments in
water-efficient technologies and metergetiance on the GMP. Plaskett Decl. 14-
5, Ex. 3-4; Moyle Decl., Ex. 3-2 37. T&MP required the purchase of a specific
type of meter. Ex. 1 (ROA 17, 221, 23BMP Meters Pamphlet, Ex. 3-5; DWR
Meters Presentation, Ex. 3-7. OvB0% of Diamond Valley irrigators have
purchased and installed the type of totatizmeters specified in the GMP. Plaskett
Decl., Ex. 3-4 4. At an approximatmst of $3,000/each, these 178 meters
represent a total community investmenft approximately $534,000 in meters.
Plaskett Decl., Ex. 3-4 {5(a).

In order to continue their operationsth the reduced allocations mandated
by the GMP, approximately 35% of Diamd Valley irrigators purchased a new
pivot or converted to the most effictespray application systems to conserve
water. Plaskett Decl., Ex. 3-4 4. Timgludes the purchase and installation of 58
Low Elevation Spray Applicadn (“LESA”) Systems, atn approximate cost of
$9,000 each, for a total community investmehapproximately $522,000. Due to
being low to the ground in the crop canopESA Systems are the most efficient

application systems available. PlasketicDeEx. 3-4 5(b). It also includes the

purchase and installation of 10 new p&a@quipped with LESA systems at an
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approximate cost of $75,000/each,r fa total community investment of
approximately $750,000. Plagk®ecl., Ex. 3-4 15(c).

Diamond Valley irrigators also pecinased and installed 127 Medium
Elevation Spray Application (“MESA”) Sysins at an approximate cost of $3,500
each for a total community investmeaaftapproximately $444,500. Plaskett Decl.,
Ex. 3-4 5(d). Although some irrigatonsstalled MESA prior to when the
groundwater management planning prodaesgan in earnest, some have done so
only recently in anticipation of the GMRd. Diamond Valley irrigators also
purchased and installed 40 Agnse and Field Net Smaivot controllers and soil
moisture field monitoring systems and stig#ions at an approximate cost of
$1,700/each for total community investmef approximately $68,000. Plaskett
Decl., Ex. 3-4 5(e). Basedn these equipment upges] the total estimated
financial investment in wateefficiency measures by stlkolders participating in
the GMP is approximately $2,318,5®laskett Decl., Ex. 3-4 75(f).

Those stakeholders made these inwesits with the good-faith belief that
the GMP complied with NRS 534.037 am¢hs what the Nevada Legislature
intended in authorizing the GMP procasdNRS 534.110(7). Plaskett Decl., Ex. 3-
4 16; Moyle Decl., Ex. 3-2 3They would not have made these investments if the
only possible groundwatenanagement plan that cdude upheld in court involved

curtailment by priority. Plaskett Decl., EX-4 7; Moyle Decl., Ex. 3-2 37. If
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junior appropriators will ultimately be foed to stop irrigating in the face of
complete curtailment, which the distrioburt's conclusions necessitate a GMP to
require (Ex. 2 at 24:2-25:6), the cost tbese investments will be lost and can
never be recoveredee id.The pumping reductionsequired by the GMP could
not be achieved absent such investmenet such investments are useless if
curtailment is inevitable. Moyle DecEx. 3-2 137; Plaskett Decl., Ex. 3-4 8.

In denying a stay, the districtoart failed to understand this point,
contending instead that “[a]Jny watand crop conservatioimprovements were
necessary even if no GMP was in placdand] it was misguided for any farmers
to make their water consation investments as alledjsolely on the validity of
the DVGMP.” Ex. 13 at 4:13-15. Yet thestlict court’'s Order essentially leaves
open only two possible types of GMP modilat it deems lawful: (1) a plan that
involves voluntary actions by senior right lets (either sale of their water to
juniors or implementation ofvater-efficient irrigationpractices encouraged by
payments from juniors); or (2) a plan thavolves complete curtailment of rights
that post-date May 12, 1960. Ex. 2 at@35:6, 26:15-29:14, 32:2-36:16). These
were considered and rejected by tBMP proponents for multiple reasons, not
least of which is that the goal of any ®Mvas to maintain the viability of Eureka
County’s agricultural economy and avoidtauiment. Moyle Decl., Ex. 3-2 {{22-

24. Funding for buy-outs wasnavailable, and in any evierabsent the seniors’
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willingness to respond to money, curtadim was the only other alternative. Moyle
Decl., Ex. 3-2 924.

A GMP that involved complete or ndarcomplete curtailment of junior
rights was no different than what could be achieved without a GMP in place.
Appellants would not have spent yeaeveloping the GMP or made significant
investments in water-saving technologiesuftailment was a foregone conclusion,
with or without a groundwater managent plan. Moyle Decl., Ex. 3-2 {37,
Plaskett Decl., Ex. 3-4 8. They wouldvieasimply packed up and left Diamond
Valley rather than investing iquipment they could never use.

c. Absent a Stay, There is Considetale Uncertainty Regarding the
Rules That Govern Management of the Basin

Additionally, the Diamond Valley comunity and Eureka County as a
whole will suffer serious and irreparaldi@rm absent a stdyecause the aquifer
condition will decline, and the districtoart’'s Order has left water users with
ambiguity as to the rules they shouidllow. Moyle Decl.,, Ex. 3-2 31. In
furtherance of the GMP, the State Hrepr issued other orders regarding
management of the Diamond Valley basingch as Orders 1305 and 1305a, Ex. 3-
8. There is now uncertainty regarding #fectiveness of these orders and whether
extension requests are now required pimve beneficial use and prevent a

forfeiture. Moyle Decl., Ex. 3-2 {/35.
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At the time the district court issuats Order, the 2020 irrigation season
(GMP Year 2) had already begunndathe share register showing annual
allocations had issued. Moyle Decl., Bx2 {34, 2020 Share Register, Ex. 3-13.
Water users made decisions as to whatds to irrigate and other farm
management plans based on the exigteof GMP. Moyle Decl., Ex. 3-2 {34.
Absent the continued existence of G&IP, there is no mechanism in place to
enforce the capn annual allocations and no incentive for even the seniors who
agreed to the GMP to continue invagtiin water-saving equipment and reducing
their pumpingld.; Ex. 1 (ROA 235).

Because the GMP was developed mpcal stakeholders, community
involvement and buy-in has been outstandMgyle Decl., Ex. 3-2 133. However,
absent a stay, water rights holders nchpose to pump the full amount of their
permits, which will lead to increased ppmg while the GMP is on appeal, rather
than the benchmark redumtis required by the GMP. Moyle Decl., Ex. 3-2 {{33-
34. This is counterproductive to the goalreflucing pumping in the basin. Moyle
Decl., Ex. 3-2 133.

3. Petitioners Will Suffer No Harm Should the GMP Remain in Place

Notwithstanding that the GMP Opponsnbffered no evidence of actual
harm, the district court stated that t[gppears the petitioners would suffer serious

or irreparable harm if the stay were geth” Ex. 13 at 4:25-26. The district court
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failed to cite to any evidence to suppotthssertion and none exists. The district
court’s speculation that “continued tradi of water shares, use of banked water
shares, and continued over pumpingtted Diamond Valley aquifer for up to an
additional 30 years will havan adverse impact on petitioners’ senior certificated
rights, as well as, their vestedhis” lacks any evidentiary suppad. at 5:1-4.

It also mimics the flawed reasoning the Order, which stated (again
without evidentiary support) that vesteghts will be harmed by the GMP because
“[tihe DVGMP on its face fails to duce the harm caudeby overpumping and
aggravates the depleted water basin.” Eat 24:2-3. There is no data to support
this conclusion, and the data shovhexwise. Bugenig Decl., Ex. 3-3 {11 and
Monitoring Data attached thereteee alsdDWR Monitoring Data, Ex. 3-6. After
GMP Year 1, positive trends groundwater levels were nearly ubiquitous in
Diamond Valley See id.

The record contains no causal ceation between the GMP and alleged
negative impacts to vested rights. Therdistourt assumed those impacts because
the GMP allows for continued pumping owbe 30,000 af perennial yield so that
benchmark pumping reductions could ocouer time. Ex. 2 at 24:13-15. Yet the
district court also concluded that SR534.110(7) allowed for continued pumping
over the perennial yield and did not requhat the basin come into balance within

10 years. Ex. 2 at 15:1-16:7 Atated by the district court,
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NRS 534.110(7) does not state a GMP must accomplish the goal of

equilibrium in a CMA basin withirlO years from the GMP approval.

An undertaking as immense as bringing a depleted aquifer into

balance could easily surpass 10 gedepending on the extent of harm

to the aquifer ... If the State Engier finds, which he did here, that

the DVGMP sets forth the necessatgps for removal of the basin as

a CMA, he may approve a GMP evdrthe DVGMP exceeds a 10

year period.

Ex. 2 at 15:5-18. These conclusions aeirsistent, and the only way to reconcile
them would be for the district court twle that the statute is unconstitutional
because it allows vested rights to be imgxh The district court never looked at
the constitutionality ofNRS 534.110(7) becaustne GMP Opponents never
launched an attack on the statute.

There is no evidence thdte GMP’s continued existee while the appeal is
pending will cause harm toelGMP Opponents’ vested rightflo the contrary, the
GMP Opponents’ wells are interfering witheir own and one another’s vested
springs rights. Ex. 1 (ROA 131); Ex. 10-16nder the authority of their mitigation
permits, Sadler and Bailey hadeilled wells in their sprigs, so any alleged harm
to their vested rights is self-inflictex. 3-10 and Ex. 3-11Renner only recently
applied for mitigation rights, but thedgas been no determination by the State
Engineer that Renner’'s vested righitave been impaet by Diamond Valley

pumping and that mitigation rights shdulbe granted. Ex. 3-12. Sadler’s

representative stated that pumping bydbieer GMP Opponents interfere with the
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springs on Sadler Ranch. Ex. 10-15. Bdaggoredecessor admitted that his farm is
more productive with the mitigation wellgh it was with the spring. Ex. 10-14.

This evidence clearly shows that the purported harm to vested rights
assumed by the district court cannot be lated to the GMP, yet the district court
failed to even address it. Based on theridistourt’s conclugin regarding alleged
impacts to vested rights, no groundwatenagement planoald be approved in
Diamond Valley other than one that invadvenmediate and confgie curtailment
of any rights that post-date May 12, 1960.

The Baileys are the only GMP Opponentho have “seaor” groundwater
rights that are reduced by the GMP’s share allocations. Ex. 1 (ROA 499-501).
Contrary to the district court’s erroneoasenclusion (Ex. 13 at 5:3), Sadler and
Renner’'s groundwater permits are pminot senior. Ex. 1 (ROA 499-509).
According to the district court's analgs therefore, Sadler and Renner are the
cause, not the sufferer, afleged harm. Because, smt the GMP, Renner and
Sadler would be subject to 100% curtagimy, they cannot claim irreparable harm
from the GMP. Ex. 1 (ROA 499-509).

4. The Respective Equities Warrant a Stay

The history of Diamond Valley presentsripeular equities that are relevant

to this stay request. Most of the growater appropriations occurred within a

fairly narrow window of time in the earl§960’s. Ex. 1 (ROA 499-509). Over 100
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appropriations occurred in 1960 alonedahere are approximately 100 “junior”
permits with priority dates that podate May 12, 1960 by just days, weeks and
months. Ex. 1 (ROA 499-504). Only a tie of days separates Fred and Carolyn
Bailey from the May 12, 1960 cut-off linEx. 1 (ROA 501). And only two months
separates the most “senior” Bailey riglffrism the “junior” appropriators that the
Baileys contend must be cuf completely. Ex. 1 (ROA 499-500).

No one working the land in Diamondalley in May 1960 knew or could
have known that breaking away from th&arming to file p@erwork in Carson
City a few days later than their neighbavould rob them of 100% of their water
permits 50 years later. They cultivate@ithand and used theivater in good-faith
reliance upon the State Engineer’s appr@faheir applications. Ex. 1 (ROA 541,
590, 708, 727, 731-732, 73&Ithough the permits were issued subject to existing
rights on the source, the State Engineentinued to issel permits for new
irrigation applications for another nea{y years in the total approximate amount
of 126,000 af. Ex. 1 (ROA 3, 499-50Appellants had no control over the State
Engineer’'s actions. Only later, whdyetter science became available and the
effects of overpumping more known, dite State Engineer establish a 30,000 af
perennial yield, rendering Mdal2, 1960 a significant datkl.

For the last decade, Appellants haverbavorking to address the overdraft

problem in the basin, including their tiesk efforts since 2014 to develop a GMP.
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Moyle Decl., Ex. 3-2 117-20. The GMRey created was based on a good-faith
interpretation of the Legislature’s enaent of NRS 534.110(7). Plaskett Decl.,
Ex. 3-4 16; Moyle Decl., Ex. 3-2 {37.dbught to address the overdraft problem
while maintaining the sociand economic fabric dEureka County. Ex. 1 (ROA
228). The GMP proponents studied numerous other frameworks for what a
groundwater management plan mighttadn including those proposed by the
Petitioners and suggested by the distriotirt, and ultimately rejected them as
infeasible. Moyle Decl., Ex. 3-2 {123-2%hey made significant investments of
money and time to implement the GMPRetlbtate Engineer approved. Plaskett
Decl., Ex. 3-4 114-7; Moyle Decl., Ex. 3-2 {37. Had their only option been a
groundwater management plan that ineal curtailment by priority, they would
not have made those investments. Rd#sDecl., Ex. 3-4 {7-8; Moyle Decl.,
Motion Ex. 3-2 137. Rather, they wouldveasimply continued to use the full
amount of their permitted rights until thea Engineer orderezurtailment, after
which they would decide whegr to leave Diamond Vallegee id.

In denying a stay, the district courtiléal to identify any equitable reason
why the 2020 irrigation season should be disrupted r&ee Haywood v. Nat'l
Basketball Ass’n401 U.S. 1204, 1206 (1971) (reinstating order that allowed
professional basketball player to playring the stay because the season had

already begun). This is particularly sdere the GMP Opponents never sought a
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stay of the GMP pending thegpetitions for judicial reviewSeeNRS 533.450(5).
Given their lack of affirmative conduct tbtain a stay to protect themselves from
alleged harm they contend the GMP @authem, the equities weigh against the
GMP OpponentsSee Latta v. W. Inv. Gol73 F.2d 99, 107 (9th Cir. 1949)
(“[e]quity frowns upon stale demandsDaly v. Lahontan Mines C039 Nev. 14,
158 P. 285, 286 (1916) (etpurequires the timely assertion of rights).

5. Appellants Are Likely to Prevail on Appeal Because the District Court’s
Order Renders 534.110(7) Meanigless as to Diamond Valley

The Court has held that where the obcin appeal will be defeated, a stay
should only be denied if‘appellate reliefis unattainable” or “clearly not
warranted,” such as where “the appegipears frivolous or if the appellant
apparently filed the stay motn purely for dilatory purposesMikohn Gaming
Corp, 120 Nev. at 253-54, 89 P.3d at 40. “[#thy should generally be granted in
other cases.ld. Appellants readily meet this stamdayet the district court did not
even address it.

The merits warrant a stay here becausgranting the petitions for judicial
review, the district court considered madteutside the record, made assumptions
unsupported by the evidence and incorreathgrpreted the law. By concluding
that the Legislature did not intend teast from prior appropriation principles, the
district court rendered meaningless tireundwater management plan provisions

in NRS 534.110(7) and NRS 5887. Contrary to the district court’s statements
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(Ex. 2 at 29:12-14), Appelhs’ arguments do not disregard the prior appropriation
doctrine. Rather, they demonstrate thatltkegislature intendei avoid the heavy-
handed effects of curtailment when a basidesignated a CMA. Ex. 14 at 11-18.
If the district court’s analysis weraccepted, no groundwater management plan
could be enacted in Diamond Valley thallows pumping in excess of the
perennial yield for any period of timelhis is no different than complete
curtailment by priority, which defeats the statutory purp8seNRS 534.110(7).

The district court’s conclusion thahe GMP impairs vested rights is
unsupported by evidence, contradicts @awn conclusion that NRS 534.110(7)
allows the perennial yield to be eaded, and attacks the legality of NRS
534.110(7) itself (a contention neveised by the GMP Opponents). Moreover,
the district court’s conclusion that tH@MP violates the beneficial use statute
ignores that the State Engineer properly exercised his discretion under NRS
534.090 when he reached the logical dosion that initiating forfeiture and
abandonment proceedings prior to GMP approval would resuihdreased
pumping that would exacerbate, rathartlalleviate, the overdraft problem.

The reductions in annual share allbgas over time means that, under the
GMP, the unexercised righcannot be used anywayx. 1 (ROA 234-235, 510).
This is particularly the case where myaof the unexercised rights in Diamond

Valley arise from field corners that are ring irrigated using center pivots. Ex.
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1 (ROA 465, 467). The State Enginees liliscretion to approve the banking and
trading provisions under NRS 534.12Q(2hd the GMP provides a mechanism by
which the State Engineean analyze those procedures. Ex. 1 (ROA 234-237).

Moreover, Appellants presented certaiguanents that the district court did
not address at all. Ex. 14 at 14-15s(dissing other examples of where the
Legislature has departed from strict pregppropriation principles and the State
Engineer’s authority to approve tBMP based on NRS 534.120( which allows
him to manage groundwater withdrawals fiee public welfare). The district court
also ignored that the majority of senioght holders agreed to the GMP. Of the
30,000 af of “senior” rights in the basil8,700 afa, or about 64%, signed the
petition. Ex. 1 (ROA 4, 148-216); Moyle DecEx. 3-2 §19. Some seniors who did
not sign the petition nevertless provided public comments in favor of the GMP.
Ex. 1 (ROA 545, 726); Moyle Decl., Ex. 3-29]1n total, those who voted in favor
of the GMP or provided favorable tesony represented 20,957.63 af or 71.4% of
the senior rights. Ex. 1 (ROA 499-501)pMe Decl., Ex. 3-2 §19. For context, the
Bailey Petitioners represent only 6.4% senior rights, and Renner and Sadler
have no senior groundwater certifiestat all. Ex. 1 (ROA 499-501).

Because Appellants havegsented legitimate argunterand seek a stay to
preserve and protect the Diamond Il community based on a good-faith

interpretation of NRS 534.110(7) and 8R34.037, the circumstances here are
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precisely those where a stay is warrantsee Mikohn Gaming Corpl20 Nev. at
253-54, 89 P.3d at 4B{ansen 116 Nev. at 659, 6 P.3d at 987. Simply because the
district court disagreed with Appellant& the law was not a basis to deny their
request for staySee NAACP v. TrumB21 F.Supp.3d 143, 147 D.D.C. 2018)
(partially staying order that vacated agemacyion because “the fact that the Court
has thus far been unpersuaded by [thevant’'s] case does not preclude the
issuance of a stay”).
V. CONCLUSION

For the foregoing reasons, Appellantspectfully ask the Court to enter a

stay to keep the GMP in place pending their appeal.
AFFIRMATION

The undersigned does hereby affirnattthe preceding document does not

contain the social security number of any person.

Date: July 6, 2020

/sl Debbie Leonard

Debbie Leonard (NevadBar No. 8260)
LEONARD LAW, PC

955 S. VirginiaStreet, Suite 220

Reno, NV 89502

(775) 964-4656
debbie@Ileonardlawpc.com

Attorney for Appellants
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NRAP 27(e) CERTIFICATE

I, Debbie Leonard, as counsel oécord for Appellants, certifies the

following pursuant to NRAP 27(e):

1. The telephone numbers and officgdeesses of the attorneys for the

parties and the telephone numband addresses for apyo se parties are listed

below:

Attorney:
Telephone:
Firm:
Address:

Client(s):

Attorney:
Telephone:
Firm:
Address:

Client(s):
Attorney:
Telephone:
Firm:
Address:

Client(s):

Don SpringmeyeChristopher W. Mixson
(775) 853-6787
Wolf, Rifkin, Shapiro, Schulman & Rabkin, LLP
5594-B Longley Lane
Reno, NV 89511
Timothy Lee Bailey & @nstance Marie Baile Fred Bailey &
Carolyn Bailey

Paul G. Taggart, David H. Rigdon
(775) 882-9900
Taggart & Taggart, Ltd.
108 North Minnesota Street
Carson City, NV 89703
Sadler Ranch, I@, Ira R. & Montira Renner

James Bolotin, SeaiDeputy Attorney General
(775) 684-1231
Office of the Attorney General
100 North Carson Street
Carson City, NV 89701
Tim Wilson, P.E., Nevada State Engineer
Division of Water Resources, partment of Conservation and
Natural Resources
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Attorney: Karen Peterson

Telephone: (775) 687-0202

Firm: Allison MacKenzie, Ltd.

Address: 402 North Division Street
Carson City, NV 89703

Client(s): Eureka County

Attorney: Theodore Beutel
Telephone: (775) 237-5315
Firm: Eureka County District Attorney
Address: P.O. Box 190
Eureka, NV 89316
Client(s): Eureka County

Attorney: John E. Marvel

Telephone: (775) 237-5315

Firm: Marvel & Marvel, Ltd.

Address: 217 Idaho Street
Elko, NV 89801

Client(s): Diamond Valley Ranch, LLCAmerican First Federal, Inc.,
Berg Properties California, LLC, and Blanco Ranch, LLC

Other Party: Beth Mills, Trustee Mdwall Family Trust (n Propria Persona)
Telephone: Unknown
Firm: None
Address: HC 62, Box 62138
Eureka, Nevada 89316
Client(s):  Beth Mills, Truee Marshall Family Trust

2 Diamond Valley Ranch, LLC; Americakirst Federal, lo.; Berg Properties
California, LLC; BlancoRanch, LLC; and Beth Mills, Trustee Marshall Family
Trust intervened in the district court but did not file briefs or provide argument for
or against Order 1302.
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2.  Appellants are filing their Motion foStay on an emergency basis to
ensure the Court considensdadecides it before the 30ydautomatic stay afforded
by NRCP 62(a)(1), in which a judgment ynaot be enforced, expires. The 30-day
period in NRCP 62(a)(1) began runnifrpm April 29, 2020, when Appellants
were served with Notice of Entry dhe District Court's Findings of Fact,
Conclusions of Law, Order Granting Petris for Judicial Review (“Order”),
which is the order on appeal. Ex.This time period was tolled on May 20, 2020
when the District Court granted ariporary stay pending decision on DNRPCA
Intervenors’ Motion for Stay Pending Appeklx. 7. The temparry stay order was
served 21 days into the 30-day peridtbmled by NRCP 62(a)(1), leaving nine
days remaining.

The 30-day period began to run agaim July 1, 2020 upon service of the
District Court’s Order Denying DNRPCA tervenors’ Motion for Stay Pending
Appeal. Ex. 13. Therefore, the 30-dayripd in which the judgment may not be
enforced expires on Friday July 10, 20@ich is nine days from service of the
July 1, 2020 Order. Ex. 13.

Moreover, as set forth in Appellantsmergency Motion for Stay Pending
Appeal filed concurrently lrewith, the District Cours Order, which invalidated
the Diamond Valley Groundwater Manageméhian (“GMP”), has resulted in

considerable uncertainty among Diamond Maligigators as to management of
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the basin and the rules thgavern their water use. The 2020 irrigation season has
begun, and the annual watellocations have already been determined. Farm
management decisions have already bewde in compliance with the GMP.
Changing the rules now will result in caetsrable disruption to irrigators.

Additionally, many irrigates have made significannvestments in water-
efficient technology. The hydrographsom monitoring wells indicate that,
concurrently with these water conservatefforts and GMP implementation, there
have been positive trends in groundwdesels. Negative impacts to the aquifer
may result if irrigators are not bound the limits in the GMP and pump as much
as their permits allow. The uncertaintpdaill-effects of that uncertainty will
continue unchecked if the Motion to StBgnding Appeal is heard in the ordinary
course.

There is also considerable uncertaiaty to whether the Appellants must
start to engage in a new groundwateanagement process due to the deadline
imposed by NRS 534.110(7), even thouglythin good faith, believe the GMP
complies with Nevada law. These andet facts showing the urgency of the
situation are more fully set forth the Emergency Motion to Stay.

Based on the impending July 10,220expiration of the 30-day period
specified in NRCP 62(a) and the caesable uncertainty among Diamond Valley

irrigators as to managemeuit the basin and the rules that govern their water use,
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Appellants respectfully request that theux consider the Motion to Stay on an
emergency basis by July 10, 2020.

3. Opposing counsel was notified onhyd®, 2020 by email and will be
served with the Emergency Motion fora8tPending Appeal through the Supreme
Court’s EFlex system upon filing.

Date: July 6, 2020

/s/ Debbie Leonard

Debbie Leonard (Nevada Bar No. 8260)
LEONARD LAW, PC

955 S. Virginia Street, Suite 220

Reno, NV 89502

(775) 964-4656
debbie@leonardlawpc.com

Attorney for Appellants
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CERTIFICATE OF SERVICE
| HEREBY CERTIFY that | am an empjee of Leonard Law, PC, and that
on July 6, 2020, a copy of the foregoingcdment was electronically filed with the
Clerk of the Court for the Nevada Saepre Court by using the Nevada Supreme
Court’s E-Filing system (E-Flex). Particigann the case who are registered with

E-Flex as users will be served by theld&Fsystem. All others will be served by

first-class mail.

/sl Tricia Trevino
An employee of Leonard Law, PC
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INDEX OF EXHIBITS

Ex. # Document Description

1. Excerpts from Record on Appeal fileg State Engineer in District Court

2. April 27, 2020 Findings of Fact,ddclusions of Law, Order Granting
Petitions for Judicial Review

3. May 14, 2020 DNRPCA Intervenors’ Mon for Stay Pending Appeal of
Order Granting Petitions for Judicial Review of State Engineer Order
1302

Exhibits:

Debbie Leonard Declaration

Mark Moyle Declaration

Dale Bugenig Declaration (with hydrologic data attached)
Marty Plaskett Declaration

GMP Meters Pamphlet

GMP Monitoring Data from DWR Website
DWR Meters Presentation

Orders 1305 and 1305a

DWR Forms

Permit 63497

Permit 82268 and Permit 81720
Applications 89295 and 89296

13. 2019 and 2020 Share Reqgisters

© 00 N OO~ WD

e
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4. May 14, 2020 DNRPCA Intervenor€Ex Parte Motion for Order
Shortening Time on Motion for Stay of Order Granting Petitions for
Judicial Review of State Engger Order 1302 Pending Appeal

Exhibits:
1. Debbie Leonard Declaration



10.

May 19, 2020 State Engineer’'sdder to DNRPCA Intervenors’ Motion
for Stay Pending Appeal of Order Granting Petitions for Judicial Review
of State Engineer Order 1302

May 21, 2020 Eureka County’s Joimde DNRPCA Intervenors’ Motion
for Stay Pending Appeal of Order Granting Petitions for Judicial Review
of State Engineer Order 1302

May 19, 2020 Order Denying DNRPCAémvenors’ Ex Parte Motion for
Order Shortening Time; Order Gtarg DNRPCA Intervenors’ Motion

for Temporary Stay Pending Decision on Intervenors’ Motion for Stay
Pending Appeal

May 26, 2020 Sadler Ranch, CLand Ira R. & Montira Renner
Opposition to DNRPCA Intervenor$lotion for Stay Pending Appeal

Exhibits:

1. September 2018 Draft State Engineer Order limiting
groundwater pumping in sevelasins in southern Nevada

May 26, 2020 Opposition of Bailey ft@ners to DNRPCA Intervenors’
Motion for Stay Pending Appeal @irder Granting Petitions for Judicial
Review of State Engineer Order 1302

June 1, 2020 DNRPCA Intervenors’ Rem Support of Motion for Stay
Pending Appeal of Order Granting Petits for Judicial Review of State
Engineer Order 1302

Exhibits:

14. Testimony of Wilfred Bailey, IimThe Matter Of Applications
81719, 81720, 81825, 822682570, 82571, 82572 and
82573, Nov. 21, 2013 Transcript Excerpts

15. Testimony of Levi Shoda, Sail Ranch Manager, In The
Matter Of Applications 8174, 81720, 81825, 82268, 82570,
82571, 82572 and 82578pv. 22, 2013 Transcript Excerpts

16. Supplemental Declaration ddale Bugenig and attached
maps

17. State Engineer's Motion tdStay in Case No. 77722,
Supporting Declaration and Supreme Court’'s Order
Granting Stay (all other exhibits omitted)
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11. June 1, 2020 State Engineer’'s Rapl$pupport of DNREA Intervenors’
Motion for Stay Pending Appeal @irder Granting Petitions for Judicial
Review of State Engineer Order 1302

12. June 1, 2020 Eurek@ounty’s Reply in Support of Motion for Stay
Pending Appeal

Attachments:

1. February 12, 2013 Findings &fact, Conclusions of Law, and
Order Partially Granting Petitidior Judicial Review, Case No.
CV-1409-204

2. March 23, 2018 Findings of Fadtonclusions of Law; Order
Partially Granting Supplemental Petition for Judicial Review;
Order for Issuance of Mitigatn Rights Permit; Order Partially
Denying Supplemental Petition for Judicial Review, Case No.
CV-1409-204

13. June 30, 2020 Order Denying DNRPQ#tervenors’ Motion for Stay
Pending Appeal

14. October 23, 2019 DNRPCA Imigenors’ Answering Brief
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IN THE OFFICE OF THE STATE ENGINEER
OF THE STATE OF NEVADA

#1302

ORDER

GRANTING PETITION TO ADOPT A GROUNDWATER MANAGEMENT PLAN FOR
THE DIAMOND VALLEY HYDROGRAPHIC BASIN (07-153), EUREKA COUNTY,
STATE OF NEVADA.

WHEREAS, decades of declining water levels in the Diamond Valley Hydrographic Basin
is due to the simple fact that groundwater pumping has consistently exceeded the perennial yield
of the basin. An obvious solution to the problem caused by over pumping is to reduce groundwater
pumping. Designating Diamond Valley a Critical Management Area (CMA) (the first and only
basin thus far in Nevada), provided water right users within the Diamond Valley basin the
opportunity to develop a customized groundwater management plan (GMP) that does in fact
reduce groundwater pumping to a level that satisfies the State Engineer that the water levels will
reach an equilibrium. The CMA and GMP process became law in 2011 specnfically to allow those
that truly have skin-in-the-game (the water right holders in the basin), to create a means to the
same end as curtallment by priority, but without the dire and sudden impacts.

Years before the State Engmeer declared the basin a CMA in 2015, the GMP process was
initiated by the local community and stakeholders. Work on the GMP continued for an additional
three years after the CMA designation with numerous meetings of the community and
stakeholders, ultimately arriving at the version presented to the State Engineer in 2018. The
testimony, written public comment and background of Appendix C of the GMP demonstrate that
this process was emotional and difficult for the participants—yet they persisted in forging a plan
in an effort to avoid curtailment by priority to save their community and the established agricultural
way of life in Diamond Valley. It is significant that the participants are not professional water
right managers, but are ordinary citizens who made a Herculean effort to craft their own plan in
response to a complex problem.

WHEREAS, this matter came before the State Engineer on a Petition to Adopt a
Groundwater Management Plan (Petition), pursuant to Nevada Revised Statute (NRS) § 534.037
filed on August 20, 2018.

WHEREAS, the history leading up to the subject Petition is as follows:

Diamond Valley is a major groundwater farming area in the Diamond Valley Hydrographic
Basin, Basin 153.! There are approximately 26,000 acres of irrigated land, which primarily
produce premium quality aifalfa and grass hay. In 2013, it was estimated that approximately
110,000 tons of hay were produced annually for a total farming income of approximately $22.4

'GMP, p. 8.
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Order 1302
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million.? Approximately 126,000 acre-feet annually (afa) of irrigation groundwater rights are
appropriated in Diamond Valley, and as of 2016, groundwater pumping for irrigation was
estimated to be 76,000 afa. The perennial yield of Diamond Valley is 30,000 acre-feet (af).’

For over 40 years, annual groundwater pumping has exceeded the perennial yield of
Diamond Valley.* In the years that groundwater pumping has exceeded the perennial yield,
groundwater levels in Diamond Valley have consistently declined at a rate of up to 2 feet per year.
Prior to declaring Diamond Valley a CMA pursuant to NRS § 534.110(7), the State Engineer held
public meetings on numerous occasions in Diamond Valley to discuss over-appropriation of the
basin and to encourage water rights holders to formulate solutions or a plan at the local level to
address declining water levels.

Because withdrawals have consistently exceeded the perennial yield of the basin, on
August 25, 2015, the State Engineer declared Diamond Valley a CMA pursuant to
NRS § 534.110(7).3 Once declared a CMA, holders of water rights within the basin have 10 years
to create and present to the State Engineer a groundwater management plan; otherwise, the State
Engineer is required to curtail the basin by priority.°

WHEREAS, the process for approval of a GMP by the State Engineer is as follows:

Nevada Revised Statute § 534.037(1) requires that a petition for the approval of a GMP
that is submitted to the State Engineer must be signed by a majority of the holders of permits or
certificates to appropriate water in the basin that are on file in the Office of the State Engineer.

At the time of filing the petition, there were 419 water right permits or certificates in the
Diamond Valley Hydrographic Basin. Of these, 257 are represented by at least one signature in
the petition. Comparing the signatories with the confirmed owner of record in the files of the
Office of the State Engineer demonstrates that 223 water right permits or certificates are
represented by the owner of record. If accepting the affirmation made on each page of the signed
petition, then 257 rights of 419 rights is 61%. If limiting only to those signatures by a confirmed
owner of record, then 223 of 419 is 53.2%. In either case, a majority of permits and certificates in
the Diamond Valley Hydrographic Basin are represented in the petition; therefore, the State
Engineer finds that the petition satisfies the requirement of NRS § 534.037(1).7

The total duty of groundwater rights in Diamond Valley is 130,625 afa. Of these, 126,188
afa are subject to the plan and 4,437 afa are not subject to the plan. The estimated amount of

2GMP, p. 8.

3GMP, p. 8.; J.R. Harrill, Hydrologic Response to Irrigation Pumping in Diamond Valley, Eureka
and Elko Counties, Nevada, 1950-65, Water Resources Bulletin No. 35, (Department of
Conservation and Natural Resources, Division of Water Resources and U.S. Department of the
Interior, Geological Survey), 1968.

4 GMP, p. 8.

3 Order 1264, official records in the Office of the State Engineer; GMP, p. 8.

5 NRS § 534.110(7).

7 Exhibit 1, public administrative hearing before the State Engineer October 30, 2018, official
records in the Office of the State Engineer. Hereinafter the exhibits and transcript will be referred
to solely by the exhibit number or transcript page.
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groundwater committed to domestic wells at the statutory maximum of 2 afa per domestic well is
234 afa. By duty, over 96% of the total groundwater commitments are subject to the plan. Itis
reasonable that the focus of the plan to reduce the groundwater pumping be focused on those
manners of use that have the greatest potential effect on the pumping in the groundwater basin.

The GMP assumes that the dividing line between senior and junior water rights holders is
where the consumptive use of the water rights is estimated at 30,000 af, which is equal to the
perennial yield of Diamond Valley; therefore, those rights with a priority date of May 12, 1960, or
earlier are referred to in this Order as the senior rights (with a duty totaling 29,325 afa) and those
rights with a priority date after May 12, 1960, are referred to as the junior rights. At the time of
filing the petition, there were 77 senior water right permits or certificates, and 36, or 46.8%, of
these were represented by at least one signature on the petition. The remaining 342 water right
permits or certificate were junior, and 221, or 64.6%, of these were represented by at least one
signature on the petition. Of the 29,325 afa of senior water rights, 18,700 afa, or about 64%, is
represented by signatories of the petition. The State Engineer finds that significant portions of
both senior and junior rights are represented in the petition.

Nevada Revised Statute § 534.037(3) requires that before approving or disapproving a
groundwater management plan the State Engineer shall hold a public hearing to take testimony on
the plan in the county where the basin lies or, if the basin lies in more than one county, within the
county where the major portion of the basin lies. The State Engineer shall cause notice of the
hearing to be:

a. Given once each week for two consecutive weeks before the hearing in a
newspaper of general circulation in the county or counties in which the
basin lies.

b. Posted on the Internet website of the State Engineer for at least two
consecutive weeks immediately preceding the date of the hearing.

Notice of a public hearing to be held on October 30, 2018, was published in the Eureka
County Sentinel, the Elko Daily Free Press, and the Ely Times during the weeks of the 15" and
22" of October.® Also, notice of the hearing was posted on the Internet website of the Nevada
Division of Water Resources commencing on October 1, 2018.° Additional notice was also sent
by certified mail directly to the boards of county commissioners for the counties of Fureka, Elko,
and White Pine.'® The GMP was made available through the Internet website of the Nevada
Division of Water Resources commencing on October 1, 2018, and was also available by request. !

A public hearing to take testimony on the proposed GMP was held in Eureka, Nevada, on
October 30, 2018, during which testimony in favor of and in opposition to the GMP was received.
In addition, the State Engineer held open the period for written public comment for an additional
three working days following the hearing, during which time additional public comments were

8 Exhibit 4.

9 http://water.nv.gov/documents/Hearing_Notice-Diamond_Valley_GMP.pdf
19 Exhibit 3.
" http://water.nv.gov/documents/Final %20DV %20GMP%20for%20Petition.pdf

SE ROA 4



Order 1302
Page 4

received. This Order evaluates the testimony and written comments and other elements required
for approval of the Petition.

Nevada Revised Statute § 534.037(1) requires that in a determination whether to approve
a groundwater management plan, the State Engineer shall consider, without limitation:

a. The hydrology of the basin;

b. The physical characteristics of the basin;

¢. The geographic spacing and location of the withdrawals of groundwater
in the basin;

d. The quality of the water in the basin;

e. The wells located in the basin, including, without limitation, domestic
wells;

f. Whether a groundwater management plan already exists for the basin;
and '

g. Any other factor deemed relevant by the State Engineer.

WHEREAS, the Diamond Valley Groundwater Management Plan.is summarized as
follows:!2

The predominant manner of use of existing rights in Diamond Valley is irrigation, where
groundwater is pumped and used to produce primarily alfalfa and grass hay. Consequently, the
GMP applies to irrigation rights and mining and milling rights with an irrigation base right, while
vested rights, other manners of use and domestic wells are excluded from the plan. The GMP
requires annual reductions in pumping with a goal of stabilizing groundwater levels and reducing
consumptive use to the perennial yield. The GMP applies a formula to calculate the annual duty
a rights holder can pump after required reductions, where the formula is based upon the original
water right duty and priority of the right to arrive at a number of shares. The formula is defined
as:

WR *PF=SA
Where:

WR = Total groundwater right volume as recognized by DWR, accounting for
total combined duty (i.e., overlapping places of use) (measured in acre feet)

PF = Priority Factor based on seniority
SA =Total groundwater Shares

An annual amount of water that can be pumped per share is allocated to a rights holder
(i.e., the annual allocation), and the reductions in pumping are accomplished by annually reducing
the amount of water each share is allocated. In the initial year of the GMP, the total amount of
water that can be pumped is equal to the amount of water currently in use. Unused allocations

12 Specific components of the GMP are discussed in greater detail below with reference to the

public comments received; accordingly, an overview of the major GMP structure is introduced
here.
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may be banked, traded, leased or sold; thus, the GMP employs a market-based approach. The
GMP also contains penalty provisions for pumping in excess of allocations. The GMP is governed
by an Advisory Board of elected representatives that are charged with making recommendations
to the State Engineer, who ultimately oversees and administers the Plan. The GMP is funded
through annual assessments, which, in part, will be used to also fund a water manager employed
by the Nevada Division of Water Resources, whose role is expected to involve implementation
and management of the GMP.

WHEREAS, the comments made at the October 30, 2018, hearing on the Diamond Valley
Groundwater Management Plan and the State Engineer’s response are as follows'?:

L COMMENTS RELATED TO LEGAL SUFFICIENCY

Several comments were received challenging the legal sufficiency of the GMP as being in
violation of established Nevada water law or that the GMP waives existing mandatory provisions
required by the NRS including the prior appropriation doctrine, movement of allocations, well
abandonment and a banking component without adequate permitting.'¢

Prior Aggfopriation
First, several commenters asserted that the GMP violates the doctrine of prior appropriation
by eliminating the bedrock principle of “first in time, first in right.” The violation, they allege,

occurs because all water rights—both senior and junior—have their allocations reduced annually,
rather than reductions being imposed solely on junior rights.'’

While it is acknowledged that the GMP does deviate from the strict application of the prior
appropriation doctrine with respect to “first in time, first in right,” the following analysis
demonstrates that the legislature’s enactment of NRS § 534.037 demonstrates legislative intent to
permit action in the alternative to strict priority regulation. Nevada Revised Statute § 534.037(1)
provides that a groundwater management plan “must set forth the necessary steps for removal from
the basin’s designation as a [CMA].” Other prior appropriation states have addressed whether a

* The following analysis is intended to address written and public comments received concerning
the GMP. In large part, all of the comments made in opposition to the GMP in writing or at the
hearing raised issues that were considered during the GMP drafting process. These issues, and
many more, are succinctly summarized in a “comment and answer format™ in Appendix C at pp.
241-255, entitled GMP Issues and Concerns Identified Through the Process.
' Written comments of Ira and Montira Renner, Timothy and Constance Marie Bailey, Sadler
Ranch, LLC, and Great Basin Resource Watch.
15 Appendix F to the GMP contains the preliminary table of all rights subject to the GMP and the
share calculation for each right. The relative priority dates of all rights subject to the Plan are
shown in the table. Notwithstanding the share calculations shown in Appendix F, one commenter
acknowledged that if a GMP is not adopted and curtailment is ordered on all rights, that rights
junior to about May 1960 would be curtailed. This would include a significant number of irrigation
n rights, all mining rights, and some municipal rights. See Written Comment of Great Basin
‘ Resource Watch, p. 5. In addition, the majority of domestic wells in the basin are junior and would
also be completely curtailed. See NRS § 534.110(6) (the State Engineer may order that
withdrawals, including withdrawals from domestic wells, be restricted to conform to priority
rights).
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shortage sharing plan violates the prior appropriation doctrine. For example, in State Engineer v.
Lewis, 150 P.3d 375 (N.M. 2006), the New Mexico Supreme Court examined whether a settlement
agreement entered into by the Interstate Stream Commission, the United States and three irrigation
districts, upon which a partial final decree was entered in an adjudication proceeding, violated the
New Mexico Constitution, which codified the prior appropriation doctrine.

The appellants, senior rights holders, contended that the settlement agreement violated the
New Mexico Constitution, and that due to chronic water shortages for senior rights, the negotiating
parties were duty-bound to adhere to the prior appropriation doctrine as it was traditionally
understood and enforced, through a priority call. Id.

The court’s examination focused on a statute that was enacted for the express purpose of
achieving compliance with New Mexico's obligations under the Pecos River Compact (the
compliance statute). See id. at 150 P.3d at 379. In the words of the court, the parties to the
settlement agreement sought to cut the water shortage “Gordian knot” through a process more
flexible than strict priority enforcement, yet still comply with the prior appropriation doctrine.

In interpreting the legislative intent of the compliance statute, the Lewis court found that
the intent and purpose of the legislation was beyond dispute—to take charge of resolving a critical
situation created by an amended decree, while complying with the obligation of protecting existing
rights. In determining that the statute was constitutional, the court assumed that the legislature
was aware of the prior appropriation doctrine when it enacted the statute, and that the statute was
to be read as a clear signal that the legislature and governmental players wanted to create a solution
other than a priority call as the first and only response. Id. at 150 P.3d 385.'® Notwithstanding that
the court found the statute constitutional and not violative of prior appropriation, the court found
it important that the settlement agreement did not rule out a priority call if needed. Id. at 150 P.3d
386.

Nevada Revised Statute § 534.037(1) was enacted in 2011 by A.B. 419. Aside from the
six specific and one general consideration codified in the statute, the State Engineer finds that the
legislative history contains scarce direction concerning how a plan must be created or what the
confines of any plan must be.

Like Lewis, in enacting NRS § 537.037, thc Ncvada legislature expressly authorized a
procedure to resolve a shortage problem. And, like Lewis, the State Engineer assumes that the
Legislature was aware of prior appropriation when it enacted NRS § 534.037,!7 and the State
Engineer interprets the statute as intending to create a solution other than a priority call as the first
and only response. Nothing in the legislative history of A.B. 419 or the text of NRS § 534.037
suggests that reductions in pumping have to be borne by junior rights holders alone—if that were

16 Although the prior appropriation doctrine is not codified in the Nevada Constitution, a similar
analysis to Lewis is appropriate as prior appropriation is the law in Nevada.

17 The fact that NRS § 534.110(7) requires the State Engineer to regulate by priority after 10 years
if no GMP is adopted makes clear that the Legislature was aware of prior appropriation. Also, the
remarks of Assemblyman Goicoechea, the bill sponsor, reinforces the Legislature’s awareness of
prior appropriation when the Assemblyman described regulation by priority (e.g., pumping is
curtailed and the basin is brought back into balance with only senior water rights being held). See
Minutes on the Assembly Committee on Government Affairs, 76® Session, p. 66 (March 30, 2011).
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the case, the State Engineer could simply curtail junior rights—a power already granted by pre-
existing water law in NRS § 534.110(6). Thus, the State Engineer concludes that NRS § 534.037
provides flexibility outside regulation by priority, and the manner in which the GMP proposes to
reduce pumping is authorized by Nevada law.

Notwithstanding, even though NRS § 534.037(1) does not require a GMP to impose
reductions solely against junior rights, the most senior rights in the GMP have a higher priority
factor than junior rights when the share calculation is made. Thus, the State Engineer finds that
the GMP still honors prior appropriation by allocating senior rights a higher priority factor than
junior rights, 8

Well Use Approvals

Second, commenters opposed to the GMP challenged the GMP’s provision to allow
temporary movement (less than 1 year) of allocations, alleging the GMP contravenes existing law
by automatically granting such changes, that the temporary approval process diminishes State
Engineer and public review and encourages trading on annual bases, rather than filing for a
permanent change.'” On the other hand, other comments were received that supported the
flexibility offered by the expedient temporary movement process.

Existing water law has provisions that deal with temporary changes to water rights?' and
permanent changes to existing rights.?? Because the GMP unbundles allocations from the place of
use where existing water rights are appurtenant, movement of allocations is controlled by a new
or existing well serving as the point of diversion.® Thus, the GMP was (1) modeled after existing
law regarding temporary changes?* and (2) still requires application of NRS § 533.370 to new
wells or increased withdrawals exceeding 1 year.?

Section 14.8 of the GMP provides that any new wells or wells having withdrawals in excess
of what was approved under the base right be submitted to the State Engineer. Such changes are
approved after 14 days if not denied as impairing other rights or contrary to the public interest.
The State Engineer finds that the existing law concerning temporary changes (NRS § 533.345(2))

18 The public comments during the hearing reiterated that the 20% spread of the priority factor
likely received the greatest consideration and debate during the GMP process. Ultimately, a spread
of priority factor between 0.9997 and 0.80 was what a majority of the plan proponents could agree
to.

1 Written comments of Sadler Ranch, LLC and Great Basin Resource Watch.

20 Written comment of Marty Plaskett; and see Transcript, pp. 80-81 (Matt Morrison) (providing
an example that when annual reductions are implemented, an irrigator may not have enough water
for one pivot, but would have flexibility to combine allocations to water a full crop, while also
allowing some irrigation on former irrigation lands to keep them viable until farming on that pivot
could resume).

I NRS § 533.345(2).

22 NRS § 533.370.

2 See GMP §§ 14.8 and 14.9.

24 GMP, p. 20 at fn. 20.

5 GMP § 14.9.
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expresses a command to grant temporary changes (e.g., “shall approve”) unless the State Engineer
determined it impairs existing rights or is contrary to the public interest. Thus, the State Engineer
finds that § 14.8 and § 533.345(2) to be entirely consistent. Further, the State Engineers agrees
that allowing changes expediently up to the original duty at that well is permissible because the
State Engineer already made such an affirmative analysis when the water right was granted.
Additionally, the State Engineer finds that § 14.8 of the GMP is not a significant departure from
existing law because temporary change applications do not undergo publication or hearing unless
required by the State Engineer.® Thus, it is unpersuasive that § 14.8 diminishes State Engineer
and public review. Finally, the potential of a rights holder to serially move allocations for less
than | year to escape being subject to the procedures of NRS § 533.370, exists under current law,
as there is no limitation in statute to the number of temporary applications to change. The State
Engineer is mindful that when annual notices are given, to examine such notices to determine there
is a motivation to avoid the statutory change process.

With respect to new wells, additional withdrawals exceeding 1 year, or where the State
Engineer determined within the 14 calendar days may be not be in the public interest or may impair
rights of other persons, the existing procedures under NRS chapters 533 and 534, including
publication and protest provisions, still apply.?’

Well Plugging Provisions

One commenter asserted that the GMP waived existing law regarding exempting wells
from NRS Chapters 533 and 534.28

GMP §§ 14.2 and 14.3 direct when active, unused or inactive wells must be plugged and
abandoned, or that a waiver of abandonment can be obtained. The State Engineer finds that these
provisions are consistent with existing regulations found in NAC §§ 534.300 and 534.427.
Additionally, GMP §§ 14.4 and 14.5 expressly require that well construction and maintenance
must comply with the requirements of NRS and NAC Chapter 534. The State Engineer finds that
the GMP does not waive or exempt wells from existing laws or regulations.

Banking and Aquifer Storage and Recovery

Lastly, one commenter stated that the banking component of the plan was an aquifer
storage and recovery (ASR) project, which lacks a necessary permit required by NRS § 534.250,
et. seq.”?

2 NRS § 533.345(3).

2 GMP § 14.9.

28 Transcript, p. 19 (David Rigdon).

# Written comment of Sadler Ranch, LLC; Transcript, p. 14 (David Rigdon). The statement at the
hearing was that this comment was based upon the report of the hydrogeologist in Appendix I that
water banking is a type of aquifer storage and recovery project regulated by the State Engineer.
As indicated by further findings, the State Engineer does not agree that the banking component of
the GMP is an aquifer storage and recovery project.
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Section 13.9 of the GMP allows unused allocations to be carried over and banked for use
in a subsequent year to increase the amount of water the rights holder can use in the next year.
The banked allocation is subject to depreciation in the amount that is carried over to account for
natural losses over time.** In contrast to banking in the GMP, a typical aquifer storage and
recovery project is operated by injecting or infiltrating water from a surface source into the aquifer
for the purpose of accumulating storage for future use.3! These elements of project operation are
not part of the GMP. The State Engineer finds that banking of unused allocations in the GMP is a
mechanism to allow flexibility by users to determine when to use their limited allocation and to
encourage water conservation practices. Consequently, the State Engineer finds that the banking
allocations in the GMP is a reasonable means to facilitate conservation and water planning by
water users, as provided for under NRS § 534.037, and that the GMP is not required to fulfill the
statutory obligations of NRS §§ 534.250-340.

I. COMMENTS RELATED TO ABANDONMENT, FORFEITURE,
AND PROVING BENEFICIAL USE

Some commenters stated that water rights that are currently unused should be abandoned
or forfeited prior to reductions in pumping being imposed against existing water rights.>> The
State Engineer finds that pursuing forfeiture or abandonment prior to implementing any GMP is
ill-advised for several reasons.

First, time is of the essence for rights holders to get a GMP approved prior to August 25,
2025, or curtailment by priority will be ordered for all rights in Diamond Valley. Because
forfeiture and abandonment must be shown by clear and convincing evidence, it is doubtful
whether there is sufficient time to investigate and assemble evidence concerning abandoned rights,
to conduct administrative hearings and engage in any appellate proceedings with time left to secure
a final table of water rights to support the GMP. Pursing abandonment at this moment would
likely lead to lengthy administrative and/or appeal proceedings, delaying action on a GMP until a
final listing of active groundwater rights would be known.*

Second, a different problem is presented by forfeiture proceedings. Because the State
Engineer conducts an annual inventory in Diamond Valley, information is available concerning
those rights that may be subject to forfeiture. However, in 2017, NRS § 534.090 was amended to
require that a notice of non-use be served prior to forfeiting unused water rights to provide one
year to cure a forfeiture.* Serving notices of non-use at this stage would require that owners of
water rights that are currently unused make efforts to resume beneficial use (i.e., pumping). The

% Section 13.9 describes that Diamond Valley is divided between the main farming area (generally
located in the southern half of the basin) and the groundwater discharge area (the northern half of
the basin). Banked water north of the dividing line in the discharge area depreciates at 17% and
banked water south of the line at 1%. The depreciation factors are based on numerical flowing
modeling analysis to justify and support these amounts. See GMP, Appendix 1.
: 31 See, e.g, NRS §§ 534.250- 340.

32 Written comments of Sadler Ranch, LLC and Carolyn Bailey.
3 See, e.g., GMP, Appendix F.
34 See NRS § 534.000(2).
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consequence of resuming pumping is contrary to the intent of the GMP to reduce pumping. Thus,
the State Engineer finds that in addition to similar timing problems discussed above, initiating
forfeiture proceedings could exacerbate conditions in the basin by increasing pumping, prior to
reducing pumping pursuant to the GMP, thereby lessening the effectiveness of the plan.3

Third, assuming arguendo, there are water rights existing only on paper (e.g., that could be
abandoned or forfeited), reductions in pumping by the GMP start at the ceiling of actual pumping
(76,000 afa), not at the ceiling of existing rights (126,000 afa). Stated otherwise, even if the State
Engineer assumed that the difference between existing rights and actual pumping (50,000 afa) was
paper water, the elimination of paper water rights to match active rights will not change that the
reductions in pumping begin at the component of active rights. The issue of paper water was raised
and considered during the GMP drafting process, and it was determined that the GMP
contemplated that any valid right in good standing was to be issued shares.® The State Engineer
believes there is a low probability of success for abandonment, and the preceding paragraph
describes the likely unanticipated effect of pursuing forfeiture. Therefore, the State Engineer finds
that requests to eliminate paper water does not warrant halting this process in order to initiate
abandonment or forfeiture proceedings. ‘

Additionally, one commenter stated that existing permitted rights should prove beneficial
use and become certificated prior to implementing a GMP. For reasons discussed above, including
timing and discouraging increases in pumping, the State Engineer finds that requiring proof of
beneficial use prior to implementing a GMP is not in the best interest of taking immediate action
to adopt and implement a basin-wide GMP. Further, the GMP petition process expressly applies
to the holders of permits and certificates. Therefore, the GMP statute implicitly recognizes that
permitted rights which have not fully proven beneficial use will participate in the GMP process.

II. COMMENTS RELATED TO APPLICABILITY OF PLAN TO
ONLY CERTAIN WATER RIGHTS

Some comments were directed to the scope of GMP applying only to irrigation rights and
mining and milling rights with a base irrigation right. Some expressed concern that it created a
preference for certain manners of use, that there was no environmental component to the plan and
it would result in water barons.’” Many comments in favor of the plan described how they believed
the plan would allow more irrigators or mines to stay in business, ultimately benefitting the greatest
number of operators by providing more favorable conditions such as weed and rodent control.3®
The comments favored adoption of a GMP in lieu of curtailment, which many recognized would

* The issue of forfeiture in Diamond Valley, particularly of pivot corners, pre-dates the 2017
amendments to NRS § 534.090. In the 1980s, the State Engineer pursued forfeiture of unused
pivot corners in Diamond Valley, which lead to the enactment of NRS § 534.090(3) (pre-2017
version). See Nev. Stat. ch 559 (1983); and see, A.B. 597 (1983).

36 See GMP, Appendix C, p. 244.

37 Written comments of Great Basin Resources Watch, and Ari Erickson.

* Written comments of James Gallagher, Mark Moyle and Donald Palmore; Transcript, p. 68 (Jim
Gallagher); pp. 80-81 (Matt Morrison).
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likely force many junior irrigators into bankruptcy, and as a result, the community would suffer.®
In addition, many comments in favor of the GMP spoke positively about methods for increasing
efficiency to continue operations while reducing pumping.*

As discussed in the introductory paragraphs section, supra, over 96% of committed rights
are represented in the plan; therefore, the State Engineer finds that given the overwhelming
majority of irrigation rights and mining and milling rights having irrigation base rights, the
application of the plan to those rights that will have the most impact and be most impacted, is
appropriate. While one commenter opined that the GMP does not address environmental concerns,
the State Engineer does not agree. The GMP may not contain express provisions for the
environment, but allowing the greatest number of irrigators to remain in business and keep
cultivated lands active, will prevent the incursion of weeds, and will provide dust and rodent
control. And ultimately, the State Engineer finds that the objective to reduce the pumping of
groundwater to stabilize groundwater levels is a benefit of the groundwater basin, the irrigators
and other members of the community that rely upon it and live within it, and that it is not necessary
to explicitly identify certain areas of environmental concern within the scope of the plan for the
plan to have a generalized benefit to the environment.

Finally, the State Engineer finds that comments that the GMP will result in “water barons”
or that it will create a preference for certain manners of use, are speculative. Existing water law
provides that water rights are a form of real property that are freely alienable and transferrable
independent of land where the water was formerly appurtenant. In that way, the ownership of
water rights and the manners of use are currently determined by a market of real property

transactions.
IV. COMMENTS RELATED TO PRACTICALITY OR REASONABLENESS OF
THE PLAN IMPLEMENTATION ‘
Mitigation Rights

Some commenters challenged the fact that the GMP does not provide for mitigation of
senior surface water rights that have been negatively impacted by junior groundwater pumping.*!

The requirement for the approval of a GMP is that it “must set forth the necessary steps for
removal of the basin’s designation as a critical management area.” NRS § 534.037(1). Neither the
plain language nor the legislative history indicate that mitigation of senior surface water rights that
have allegedly been adversely affected by groundwater pumping must be mitigated by a GMP.%2

% Written comments of William Norton and Donald Palmore; Transcript, pp. 80-81 (Matt
Morrison).

0 Written comment of William Norton, Marty Plaskett, Robert Burnham and James Gallagher;
Transcript, p. 81 (Matt Morrison).

! Written comments of Sadler Ranch, LLC and Daniel Venturacci.

%2 In fact the opposite appears to be true from the legislative history. As proposed, A.B. 419 would
have required the State Engineer “to consider the relationship between surface water and
groundwater in the basin,” but this consideration was amended out of the bill after the First Reprint.
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Of note is that the State Engineer entered Order 1226, entered on March 26, 2013, which
provided a mechanism for mitigation of senior surface water rights allegedly impacted by junior
groundwater pumping. Two of the commenters at the hearing who raised this issue have taken
advantage of the provisions of Order 1226, by filing for mitigation groundwater rights, which were
granted by the State Engineer. Consequently, the State Engineer finds that mitigation is not a
required element of the GMP; and in any event, the commenters who raised this issue have already
taken advantage of Order 1226.%3

QOut-of-Basin Transfers

One commenter was concerned that unbundling water rights appurtenant to their place of
use creates an incentive for out-of-basin transfers.** The commenter acknowledged that the current
GMP prohibits out-of-basin transfers, but suggested the plan proponents may consider amending
the plan to strengthen provisions to avoid incentivizing out-of-basin transfers. The State Engineer
finds that NRS § 534.037 provides that once adopted, the GMP can be amended by the same
procedure which allows for adoption of a plan.* Because the GMP currently prohibits out-of-
basin transfers, there is currently no necessity to mandate changes to the GMP to strengthen
provisions to disincentivize out-of-basin transfers. Some commenters involved the creation of the
plan who spoke in favor of it acknowledged the plan may not be “perfect.” Short of finding the
current GMP cannot be approved as a matter of law, the State Engineer finds that denial of the
Petition to require years of possible additional negotiations to merely better state existing plan
provisions, to be unnecessary.*

See A.B. 419 (First Reprint), Senate Committee on Government Affairs, 76th Sess. (May 25,
2011).

4 See, e.g., Permits 81720, 82268, 81825 and 82572, official records in the Office of the State
Engineer.

“ Written comment of Great Basin Resource Watch.

% NRS § 534.037(5).

% The State Engineer values all comments and testimony received concerning the GMP. While it
is clear the Public Interest Review of the Proposed Diamond Valley Groundwater Management
Plan prepared for Great Basin Resource Watch was thorough in its analysis, the State Engineer
gives great weight to comments and testimony from water rights holders in Diamond Valley, senior
or junior whom are for or against approval of the GMP. Great Basin Resource Watch does not
own water rights in Diamond Valley and it does not appear it was involved in the years of public
meetings held in Eureka to negotiate the details of the GMP. See, e.g., GMP Appendix C at pp.
121-240. Indeed, its own written comment appears to recognize it is appropriate to afford great
weight to those that created and are affected by the plan. See Written comment of Great Basin
Resource Watch at p. 8 (a groundwater management plan should address the varied objectives or
goals of water users and residents in the basin, and a worthwhile consideration is whether the GMP
promotes bottom-up collaboration to promote broad buy-in from affected individuals and to
provide flexibility in decision-making); and see also, Transcript, p. 65 (Mark Moyle) (responding
to comments at the hearing, stating that the GMP was developed by the people who live in
Diamond Valley and will be most affected and that everyone was making sacrifices).
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Public and Local Community Interest

The same commenter stated that the public interest component was not adequately
represented and that the description of local community interests could be strengthened.?’

The State Engineer disagrees that the public interest is not adequately represented. As
already discussed under well use approvals, new wells, additional withdrawals exceeding one year,
or where the State Engineer rejected a request under § 14.8, is subject to the procedures of
NRS § 533.370—including the public interest review for change applications.

Many comments in support of the GMP reflect the reality that it took years for the
participants to negotiate an agreement that was able to attain majority support required to petition
the State Engineer for approval. Years before the State Engineer declared the basin a CMA in
2015, the GMP process was initiated by the local community and stakeholders.*® Work on the
GMP continued for an additional three years after the CMA designation with numerous meetings
of the community and stakeholders, ultimately arriving at the version presented to the State
Engineer in 2018.° Appendix C of the GMP demonstrates that this process was emotional and
difficult for the participants—yet they persisted in forging a plan in an effort to avoid curtailment.
The written comments overwhelmingly demonstrate the public and local community interests to
be preserved by the approval of the plan, which are best stated by the following irrigator:°

The irrigators that support this plan understand that we all need to sacrifice for the
long-term benefit of the community and the long-term continued success of the
farming industry. Diamond Valley is the heart of southern Eureka County’s
economy. . . . Strong, willing, and giving people who understand that it takes
community effort to sustain and survive built Diamond Valley. . . . The purpose of
the DVGMP is to continue the ongoing success of the entire southern Eureka
County area and the enterprises that exists [sic] there.

This sentiment was repeated in all written comments submitted in support of the plan.5! In
addition, many stirring accounts were given at the public hearing about living and growing up in
Diamond Valley, the desire to preserve the established way of life, the hardscrabble efforts made
over decades to create the farms that exist in the valley today, and the determination of the
community to work together to solve issues, both past and present, which challenged (heir
continued existence.’? The State Engineer finds that the GMP materials, written comments and
testimony at the public hearing overwhelmingly describe and support the public and local

7 Written comment of Great Basin Resource Watch.

48 GMP, Appendix B.

4 See GMP, Appendices A, C.

50 Written comment of Mark Moyle.

3! See written comments of Robert Burnham, Russell Coniley, Jim Etcheverry, James Gallagher,
Andrew Goettle, William Norton, Donald Palmore, Marty Plaskett and Ruby Hill Mining
Company; and see Transcript, pp. 52-53 (D’Mark Mick).

52 Transcript, pp. 57-59 (James Moyle); pp. 75-77 (Vickie Buchanan); pp. 79-82 (Matt Morrison);
pp. 84-85 (Lloyd Morrison); pp. 85-88 (Alberta “Birdie” Morrison).
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community interests, which weigh heavily in the determination at hand. While many comments
in the Public Interest Review’’ reflect aspirational components of what a plan may contain or how
it could be best stated, the State Engineer finds that the GMP is acceptable in these areas.

Protections for Domestic Wells

One commenter suggested that domestic wells were not protected because pumping will
continue to exceed the perennial yield while the GMP is carried out. The State Engineer finds that
NRS § 534.110(7), states that unless at GMP has been approved for a basin pursuant to
NRS § 534.037, “withdrawals, including, without limitation, withdrawals from domestic wells, be
restricted in that basin to conform to priority rights.” And that pursuant to NRS § 534.080,
domestic wells are assigned the date of priority of the date the well was drilled. Thus, the GMP is
protective of domestic wells because it specifically excludes the domestic wells from pro-rata
reductions in use and allows for their continued use to the full statutory permitted amount,
compared to the alternative that (a) the domestic wells in Diamond Valley are junior in priority to
the 30,000 af PY, and (b) since, absent an approved GMP, domestic wells are subject to curtailment
based upon their priority.

Advisory Board Makeup

Commenters had differing issues with the makeup of the Advisory Board.>* One
commenter stated that the GMP favors junior appropriators on the Advisory Board. Alternatively,
another commenter posited that after a period of years, the makeup of the Advisory Board could
favor non-irrigators over irrigators. The State Engineer finds that the plan was created by the
individuals that will be subject to the plan, and the State Engineer accepts that a majority of the
rights holders agreed that the makeup and voting structure of the participants agreed this to be a
fair manner of representation on the Board.

V. COMMENTS RELATED TO SCIENTIFIC SOUNDNESS

Some commenters challenged the GMP, asserting that the GMP is not supported by science
and hydrologic analysis, with the following observations:>*

a. The scheduled reduction in pumping would exceed the perennial yield
for the life of the GMP and in the process it would deplete aquifer
storage in excess of the transitional storage volume.

b. The GMP is not supported by a hydrogeologic analysis or a groundwater
model to provide information on the effects of the plan.

c. Some commenters had questions about the accuracy of the ET
depreciation rate, and whether this rate may change over time because

33 Written comment of Great Basin Resource Watch.

34 Written comments of Sadler Ranch, LLC and Great Basin Resource Watch.

55 Written comments of Ira and Montira Renner and Sadler Ranch, LLC; Transcript, p. 19 (David
Rigdon); pp. 23-24 (David Hillis).
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of groundwater recovery and corresponding changes in groundwater
ET.

d. One commenter raised the lack of thresholds or triggers in the GMP.

The GMP is based on the simple fact that gronndwater pumping is the cause of declining
water levels, and therefore pumping must be reduced to solve the problem. The reduction in
pumping is set at 3% per year for the first 10 years, and may be adjusted up or down thereafter as
informed by groundwater level monitoring data. The goal of this approach is to progressively
reduce groundwater pumping until the perennial yield is not consistently exceeded, and the
measure of that ultimate outcome is a stabilization of water levels.

Perennial yield is based on the principle of conservation of mass, which dictates that water
levels will stabilize when recharge equals discharge. Before any groundwater development occurs,
an undeveloped basin is considered to be in equilibrium between natural groundwater recharge
and discharge. When wells are developed, groundwater is initially drawn from aquifer storage in
the vicinity of the well, but over time that groundwater removal is replaced by a decrease in natural
discharge or increase in recharge until a new equilibrium is reached and the discharge by pumping
is part of the basin water balance. Water drawn from storage in the period of time between the
pre-development equilibrium and the post-developed equilibrium is defined as the transitional
storage. The amount of transitional storage consumed before a new equilibrium state is reached
may affect the depth to water at a new equilibrium condition, but as long as recharge and discharge
are ultimately balanced then an equilibrium condition can be reached and the goal of the GMP to
stabilize water levels can be achieved. The amount of storage consumed in the transitional period
will not prevent equilibrium from being reached.

Groundwater modeling and hydrogeologic analysis are not the basis for the GMP’s
determination of pumping reduction rates and target pumping totals at the end of the plan. Instead,
the pumping reduction rate was selected by agreement of the GMP authors, and the target for total
pumping at the end of the GMP was selected from existing published values. Upon
implementation, the real effects of the plan will be monitored and observed by measuring the
change in groundwater levels throughout the basin. Those measurements will be the basis for plan
review and any modifications of pumping reduction rates that the GMP requires after an
observation period of 10 years.

Groundwater modeling is a helpful and informative tool for projecting the effects of
pumping reduction and planning accordingly, but modeling is not necessary to conclude that
reductions in pumping will lead to reductions in water level drawdown. Groundwater modeling
and hydrogeologic analysis beyond what is publicly available in existing published reports would
not change the fact that the cause of groundwater decline is due to pumping groundwater and that
the stakeholder-authored plan seeks to reduce pumping. Modeling could be a useful tool for future
evaluation of the plan and modifications to pumping reduction rates, but it is not required.

One commenter questioned whether the reductions in pumping under the plan combined
with rights not subject to plan would bring withdrawals to the perennial yield based on his
calculation of rights able to be pumped being excess of 42,000 afa.*® As explained, the goal of the

% See written comment of Ari Erickson.
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GMP is to reduce consumptive use to the current perennial yield; and, as indicated in the
introductory paragraphs, there are 4,437 af of groundwater rights in the basin not subject to the
plan. Thus, the State Engineer does not find that there could be total pumping in excess of 42,000
afa in the basin at the end of 35 years under the GMP. Assuming, arguendo, that rights subject to
the plan and those not subject to the plan were estimated to be 34,437 af, existing evidence used
by the State Engineer to designate the basin a CMA demonstrates that there are wide variations in
annual pumping—in some years, by several thousand acre-feet more or less than the prior year.5’
Because the designation of a CMA is based on withdrawals consistently exceeding the perennial
yield, the State Engineer finds that existing law suggests some tolerance of variations on the annual
amount of pumping. In addition, the State Engineer is mindful that perennial yield is an estimate
of water availability and is only one-half of the equation of GMP success.’ Actual observations
of water levels are the most direct and reliable means of determining GMP success. The plan to
reduce pumping, monitor the effects on water levels, and then adjust pumping reductions is a sound
approach to achieving the goal of stabilizing water levels. The lack of a groundwater model or
detailed hydrogeologic analysis does not preclude approval of the GMP as written.

One commenter raised the lack of thresholds or triggers in the GMP. The State Engineer
finds that there is no express requirement in NRS § 534.037 for thresholds or triggers, and that a
reference to thresholds or triggers is commonly in reference to a “Monitoring, Management and
Mitigation (3M)” Plan. The State Engineer has historically utilized 3M Plans as a tool in approving
new appropriations when impacts to existing rights are unknown. Consequently, the State Engineer
finds that a 3M Plan having thresholds and triggers is different than the GMP now pending before
the State Engineer, and that the two types of plans serve different functions. Nevertheless, the
State Engineer finds that there has been robust monitoring of irrigation groundwater use in
Diamond Valley by the State Engineer’s office for many decades and that monitoring groundwater
use and groundwater levels is ongoing. Moreover, the GMP requires irrigators to install a smart
meter, which will provide increased accuracy and nearly real-time knowledge of groundwater
use.” Finally, the GMP incorporates the State Engineer’s enforcement authority concerning over-
pumping of a user’s allocation, and contains penalties to be paid in water for over-pumping and
stiff administrative fines for meter tampering.°

Finally, some commenters had questions about the accuracy of the ET depreciation rate,
and whether this rate may change over time because of groundwater recovery and corresponding

57 See Order 1264, official records in the Office of the State Engineer.

5% Both the GMP and the commenter acknowledged the release of a 2016 report by the U.S.
Geological Survey, which estimated the perennial yield may be 35,000 af. GMP, p. 8 at fn. 2;
Transcript, p. 37 (Ari Erickson). As part of a different administrative hearing proceeding, the State
Engineer was requested to accept the USGS Report as the perennial yield in Diamond Valley.
That matter is currently under submission, and no determination has been made by the State
Engineer whether to accept this number. Consequently, the GMP was based on the current
estimate of perennial yield of 30,000 af.

% See GMP § 15. The most recent groundwater inventory conducted by the State Engineerin 2018
revealed that there was nearly 100% compliance with smart meter installation already. This further
affirms that rights holders have already made financial commitments of purchasing and installing
smart meters to ensure success of the GMP.

% GMP §§ 16, 17.
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changes in groundwater ET. The selection of these rates was the only component of the GMP
expressly based on groundwater model simulations. The accuracy of the model and
appropriateness of assigning ET depreciation rates based on model interpretation was discussed at
GMP planning meetings. The ET depreciation rates in the final GMP were a compromise and
there was never a consensus. Adjustments to these rates is provided for under the provisions to
amend the GMP, as warranted by the data.

VL. COMMENTS RELATED TO PRECEDENCE

Several commenters were concerned that any GMP adopted in Diamond Valley creates a
precedent for other areas in the state that may be designated Critical Management Areas. The
proposed GMP under consideration is the first plan in the state adopted through the process
required by NRS § 534.037. As with most decisions involving water, the conditions and issues
facing Diamond Valley are unique to Diamond Valley, and therefore the requirements of this plan
may not be suitable for any other area in the state. Many individuals speaking in support of the
plan made this observation, and the State Engineer concurs that the Diamond Valley GMP does
not limit the possible solutions that may be employed by other groundwater management plans.

WHEREAS, based upon the foregoing, the State Engineer makes the following findings
of fact, conclusions of law and order:

The State Engineer finds that Appendix D to the GMP sufficiently describes (a) the
hydrology of the basin; (b) the physical characteristics of the basin; (c) the geographic spacing and
location of the withdrawals of groundwater in the basin; (d) the quality of the water in the basin;
and (e) the wells located in the basin, including, without limitation, domestic wells.

The State Enginé_er finds that there is currently no groundwater management plan
in existence for Diamond Valley. '

The State Engineer finds that the GMP is analogous to the settlement agreement at the
center of the Lewis case, i.e., an agreement supported by at least a majority of the permit and
certificate holders in Diamond Valley to protect existing rights while cutting the Gordian knot of
basin over-appropriation. Thus, the State Engineer concludes that adoption of the GMP is
expressly authorized by statute and does not violatc the prior appropriation doctrine because the
statute provides flexibility outside strict regulation by priority.

The State Engineer finds that the GMP is not legally deficient nor waives any authority of
the State Engineer to enforce Nevada water law.

The State Engineer finds that due to the length of time required, initiating abandonment or
forfeiture proceedings or requiring proof of beneficial use prior to implementing a GMP is not in
the best interest of reducing pumping and would only serve to delay such reductions.

As discussed in the introductory paragraphs, over 96% of committed rights are represented
in the plan; therefore, the State Engineer finds that given the overwhelming majority of irrigation
rights and mining and milling rights having irrigation base rights, and that the application of the
plan to those rights that will have the most impact, and that will be the most impacted, is
appropriate.
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Petition _
To the Nevada State Engineer for Approval of the Diamond Valley Groundwater Management Plan

Water Right Permit(s):

18242, 72370

Note: write in any other permit numbers held or cross out any permit numbers not held

Name of groundwater right holder on file in the Office of the State Engineer:
Harlow B. and Bonnie G. Andersen
Note: write in any other water right holders

I, the undersigned holder of permit(s) to appropriate groundwater in the Basin 153, Diamond Valley,
petition the Nevada State Engineer to approve the Diamond Valley Groundwater Management Plan.

By signing this Petition, | as the signatory, do hereby declare that | am the holder of the above
groundwater permit(s) or portion thereof or am legally authorized to sign as the representative of the
named holder of the groundwater permit(s) or portion thereof upon which I place my signature.

Date: Q(AA/ZZI /7, J’O/S/
\alerie A Wood a/m/}/é(/ﬁw//

Printed Name Signature

SE ROA 167



Petition
To the Nevada State Engineer for Approval of the Diamond Valley Groundwater Management Plan

Water Right Permit(s):
19191, 24214, 47518, 47519, 47520, 47521

Note: write in any other permit numbers held or cross out any permit numbers not held

Name of groundwater right holder on file in the Office of the State Engineer:
Edward B. and Jerry Lee Anderson
Note: write in any other water right holders

I, the undersigned holder of permit(s) to appropriate groundwater in the Basin 153, Diamond Valley,
petition the Nevada State Engineer to approve the Diamond Valley Groundwater Management Plan.

By signing this Petition, | as the signatory, do hereby declare that | am the holder of the above

groundwater permit(s) or portion thereof or am legally authorized to sign as the representative of the
named holder of the groundwater permit(s) or portion thereof upon which I place my signature.

Date: '7/ /X —/g
frezmy A pders i/ | , dup(lywm

Printed/Name Signéme
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Petition
To the Nevada State Engineer for Approval of the Diamond Valley Groundwater Management Plan

Water Right Permit(s):
33817, 33818

Note: write in any other permit numbers held or cross out any permit numbers not held

Name of groundwater right holder on file in the Office of the State Engineer:
Scott Thomas and Kristine Louise Bell
Note: write in any other water right holders

I, the undersigned holder of permit(s) to appropriate groundwater in the Basin 153, Diamond Valley,
petition the Nevada State Engineer to approve the Diamond Valley Groundwater Management Plan.

By signing this Petition, | as the signatory, do hereby declare that | am the holder of the above
groundwater permit(s) or portion thereof or am legally authorized to sign as the representative of the
named holder of the groundwater permit(s) or portion thereof upon which | place my signature.

Date: 5//%1///6/
Reott T bey/

Printed Name Slgnature

eishine L Rell z/ L P8t/

7
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Petition
To the Nevada State Engineer for Approval of the Diamond Valley Groundwater Management Plan

Water Right Permit(s):

44784, 78663, 78664, 83852, 83853

Note: write in any other permit numbers held or cross out any permit numbers not held

Name of groundwater right holder on file in the Office of the State Engineer:
Chad and Rosie Bliss
Note: write in any other water right holders

I, the undersigned holder of permit(s) to appropriate groundwater in the Basin 153, Diamond Valley,
petition the Nevada State Engineer to approve the Diamond Valley Groundwater Management Plan.

By signing this Petition, | as the signatory, do hereby declare that | am the holder of the above
groundwater permit(s) or portion thereof or am legally authorized to sign as the representative of the
named holder of the groundwater permit(s} or portion thereof upon which I place my signature.

Date: é~/Z"__Z&’/§/
Lo Béss Ot Bl

Printed Name Signature
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DATE: July 25, 2018
TO: Diamond Valley Groundwater Rights Holders

SUBJECT: Final date to submit petition for Diamond Valley Groundwater Management Planand
associated meeting — August 15, 2018

Previously, you were sent a copy of the Final Diamond Valley Groundwater Management Plan (GMP) and
associated petition. This packet included a schedule of meetings intended to open petitions received
and tally the signatures. Here are the results thus far as of the July 24 meeting:

. 53 of 99 names of record which equals 53.5%
. 266 of 493 permits which equals 53.9%

While an overall majority has been exceeded, there were at least two water rights holders whom
provided notice before the July 24 meeting that their petition was either in the mail or would be very
soon and they wanted their petition counted. Further, one entity representative attending the meeting
noted they had not yet ran the petition through their channels for a formal decision. Since the July 24
meeting, more petitions have come in and we have received additional phone calls from water rights
holders informing they are sending petitions in and wish to be counted.

At the July 24 meeting, one individual asserted July 24 was the “cut off” date for any petitions to be sent
and tallied and for the petitions as of July 24 to be sent on to the State Engineer for consideration. The
rest of the group attending the meeting did not believe July 24 was intended to be a “cut off” date and
wanted to set August 15 as the final date to allow those that have provided notice they are sending in
their petitions and want their petitions counted and any others that have not yet made a decision to
have a clear deadline. The group decided, with the one individual remaining opposed, to schedule a
meeting on August 15 and to provide formal notice to water rights holders this would be the final
deadline to get any remaining petitions in.

If you feel inclined to sign the petition and have not yet sent in your petition, please ensure it is sent in
enough time to be received by August 15.

Please mark your calendars and plan to attend the final GMP petition tallying meeting on August 15 at
6:00 pm at the Opera House. - T

You may return any signed petition through US Mail to:

Diamond Valley GMP
PO Box 509 ,
Eureka, NV 89316 "

Or, you may hand-deliver your signed petition at the August 15 meeting.

Thes wil) serve as a petdton by +the £+cheVerr:/
mej Limited Fardnership (EELP) Signed by myseif Ma thew
éfdaet/erry as Fresident-,
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Petition
To the Nevada State Engineer for Approval of the Diamond Valley Groundwater Management Plan

Water Right Permit(s):

35012

Note: write in any other permit numbers held or cross out any permit numbers not held

Name of groundwater right holder on file in the Office of the State Engineer:
James F. Etcheverry
Note: write in any other water right holders

I, the undersigned holder of permit(s) to appropriate groundwater in the Basin 153, Diamond Valley,
petition the Nevada State Engineer to approve the Diamond Valley Groundwater Management Plan.

By signing this Petition, | as the signatory, do hereby declare that | am the holder of the above

groundwater permit(s) or portion thereof or am legally authorized to sign as the representative of the
named holder of the groundwater permit(s) or portion thereof upon which | place my signature.

Date: Go-/5 /5/
Y s . E-ﬁ-c\«e_VLHs! % %Mfﬂ,—t

Printed Name Signature / 4

-
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Petition
To the Nevada State Engineer for Approval of the Diamond Valley Groundwater Management Plan

Water Right Permit(s):
81612, 81614, 81653

Note: write in any other permit numbers held or cross out any permit numbers not held

Name of groundwater right holder on file in the Office of the State Engineer:
Gary G. and Melody I. Garaventa
Note: write in any other water right holders

I, the undersigned holder of permit(s) to appropriate groundwater in the Basin 153, Diamond Valley,
petition the Nevada State Engineer to approve the Diamond Valley Groundwater Management Plan.

By signing this Petition, | as the signatory, do hereby declare that | am the holder of the above
groundwater permit(s) or portion thereof or am legally authorized to sign as the representative of the
named holder of the groundwater permit(s) or portion thereof upon which | place my signature.

Date: aQ - O

Gag(Gaenoentn  lhplloinncic
Printed Nam¥ Signature

/"/e,/o&% L Garaven Tu yreleity . odmae/,q@_
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Petition
To the Nevada State Engineer for Approval of the Diamond Valley Groundwater Management Plan

Water Right Permit(s):
46287, 51647

Note: write in any other permit numbers held or cross out any permit numbers not held

Name of groundwater right holder on file in the Office of the State Engineer:
Daniel E. Groth
Note: write in any other water right holders

|, the undersigned holder of permit(s) to appropriate groundwater in the Basin 153, Diamond Valley,
petition the Nevada State Engineer to approve the Diamond Valley Groundwater Management Plan.

By signing this Petition, | as the signatory, do hereby declare that | am the holder of the above

groundwater permit(s) or portion thereof or am legally authorized to sign as the representative of the
named holder of the groundwater permit(s) or portion thereof upon which | place my signature.

Date: 7’— 2\«3— l%

Dcm:e,\ Euon GesTh WM Zﬁ

Printed Name /ﬁgnature
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Petition
To the Nevada State Engineer for Approval of the Diamond Valley Groundwater Management Plan

Water Right Permit(s):

19192, 29765

Note: write in any other permit numbers held or cross out any permit numbers not held

Name of groundwater right holder on file in the Office of the State Engineer:
Halpin Family Trust
Note: write in any other water right holders

I, the undersigned holder of permit(s) to appropriate groundwater in the Basin 153, Diamond Valley,
petition the Nevada State Engineer to approve the Diamond Valley Groundwater Management Plan.

By signing this Petition, | as the signatory, do hereby declare that | am the holder of the above

groundwater permit(s) or portion thereof or am legally authorized to sign as the representative of the
named holder of the groundwater permit(s) or portion thereof upon which | place my signature.

pate (e 2¢ - 201¥

Tim HaLe N TTrusTe< ZL__%V T e

Printed Name “—%ignature
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Petition
To the Nevada State Engineer for Approval of the Diamond Valley Groundwater Management Plan

Water Right Permit(s):

18911

Note: write in any other permit numbers held or cross out any permit numbers not held

Name of groundwater right holder on file in the Office of the State Engineer:

Howard Sr and Kathy Hill

Note: write in any other water right holders

1, the undersigned holder of permit(s) to appropriate groundwater in the Basin 153, Diamond Valley,
petition the Nevada State Engineer to approve the Diamond Valley Groundwater Management Plan.

By signing this Petition, | as the signatory, do hereby declare that | am the holder of the above

groundwater permit(s) or portion thereof or am legally authorized to sign as the representative of the
named holder of the groundwater permit(s) or portion thereof upon which | place my signature.

Date: A) 45/ g

L ward HU SR 7/

Printed Name Signature

Hadhe, M. till Hathy Vol
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Petition
To the Nevada State Engineer for Approval of the Diamond Valley Groundwater Management Plan

Water Right Permit(s):

3 * X y ¥ ’{ v
80799, 83503, 83504, 73629, 80’99, 81229, 81230, 83503, 834504
Note: write in any other permit numbers held or cross out any permit numbers not held

Name of groundwater right holder on file in the Office of the State Engineer:
Robert ithurralde and James P. Ithurralde
James P. and Robert ithurralde
Note: write in any other permit numbers held or cross out any permit numbers not held

I, the undersigned holder of permit(s) to appropriate groundwater in the Basin 153, Diamond Valley,
petition the Nevada State Engineer to approve the Diamond Valley Groundwater Management Plan.

By signing this Petition, | as the signatory, do hereby declare that | am the holder of the above

groundwater permit(s) or portion thereof or am legally authorized to sign as the representative of the
named holder of the groundwater permit(s) or portion thereof upon which | place my signature.

Date: é-gg’zdzs/
Lhnil Rlrss %/ Pz

Printed Name Signature

@\Q&K@ TMSS QN& AV

S
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Petition
To the Nevada State Engineer for Approval of the Diamond Valley Groundwater Management Plan

Water Right Permit(s):
26664, 42367, 42368, 42369, 42370, 56652

Note: write in any other permit numbers held or cross out any permit numbers not held

Name of groundwater right holder on file in the Office of the State Engineer:
Richard E and Mari A. Kephart
Note: write in any other water right holders

1, the undersigned holder of permit(s) to appropriate groundwater in the Basin 153, Diamond Valley,
petition the Nevada State Engineer to approve the Diamond Valley Groundwater Management Plan.

By signing this Petition, | as the signatory, do hereby declare that | am the holder of the above

groundwater permit(s) or portion thereof or am legally authorized to sign as the representative of the
named holder of the groundwater permit(s) or portion thereof upon which I place my signature.

Date: Q‘QS" | 8

RaaHALd \<110Hpn&\— ? wd\w\ _C/ L’@ /\&7/_

Printed Name Signature
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Petition
To the Nevada State Engineer for Approval of the Diamond Valley Groundwater Management Plan

Water Right Permit(s):
18786, 18787, 18788, 18789, 86252, 86253

Note: write in any other permit numbers held or cross out any permit numbers not held

Name of groundwater right holder on file in the Office of the State Engineer:
Juanita Ruthel Martin

The Juanita Ruthel Martin Trust

Ruth Martin Ranches, LLC

Note: write in any other water right holders

I, the undersigned holder of permit(s) to appropriate groundwater in the Basin 153, Diamond Valley,
petition the Nevada State Engineer to approve the Diamond Valley Groundwater Management Plan.

By signing this Petition, | as the signatory, do hereby declare that | am the holder of the above
groundwater permit(s) or portion thereof or am legally authorized to sign as the representative of the
named holder of the groundwater permit(s) or portion thereof upon which | place my signature.

Date: b —Hb ~ /S

Vickie Dic bznian/ ,/%,@ /Jé@m

Printed Name Signature

—~3
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Petition
To the Nevada State Engineer for Approval of the Diamond Valley Groundwater Management Plan

Water Right Permit(s):
30927, 30928, 40010, 40013, 44604, 44605, 44606, 44607, 44609

Note: write in any other permit numbers held or cross out any permit numbers not held

Name of groundwater right holder on file in the Office of the State Engineer:
Lynford and Susan Miller Revocable Family Trust
Note: write in any other water right holders

I, the undersigned holder of permit(s) to appropriate groundwater in the Basin 153, Diamond Valley,
petition the Nevada State Engineer to approve the Diamond Valley Groundwater Management Plan.

By signing this Petition, | as the signatory, do hereby declare that | am the holder of the above

groundwater permit(s) or portion thereof or am legally authorized to sign as the representative of the
named holder of the groundwater permit(s) or portion thereof upon which I place my signature.

Date: 7-3\‘7"‘ / ?

Lo Sed (ol &&@%@——

Pnr&gj Name Slgnatu
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Petition
To the Nevada State Engineer for Approval of the Diamond Valley Groundwater Management Plan

Water Right Permit(s):

20565

Note: write in any other permit numbers held or cross out any permit numbers not held

Name of groundwater right holder on file in the Office of the State Engineer:
John B. and Nancy M. Minoletti
Note: write in any other water right holders

I, the undersigned holder of permit(s) to appropriate groundwater in the Basin 153, Diamond Valley,
petition the Nevada State Engineer to approve the Diamond Valley Groundwater Management Plan.

By signing this Petition, | as the signatory, do hereby declare that | am the holder of the above

groundwater permit(s) or portion thereof or am legally authorized to sign as the representative of the
named holder of the groundwater permit(s) or portion thereof upon which 1 place my signature.

Date: 7/§/ //(
\}d[/;r\ mif)d/@ﬁ('

Printed Name
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Petition
To the Nevada State Engineer for Approval of the Diamond Valley Groundwater Management Plan

Water Right Permit(s):
24129 « 2. H413p

Note: write in any other permit numbers held or cross out any permit numbers not held

Name of groundwater right holder on file in the Office of the State Engineer:
Donald E. and Alberta J. Morrison
Note: write in any other water right holders

|, the undersigned holder of permit(s) to appropriate groundwater in the Basin 153, Diamond Valley,
petition the Nevada State Engineer to approve the Diamond Valley Groundwater Management Plan.

By signing this Petition, | as the signatory, do hereby declare that | am the holder of the above

groundwater permit(s) or portion thereof or am legally authorized to sign as the representative of the
named holder of the groundwater permit(s) or portion thereof upon which | place my signature.

Date: b -22 - |

Afberta. g Morrison QJZQMLJVLW

Printed Name Signature

(I?Ona[d E. Morrisor —Deceasediloﬂa
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Petition
To the Nevada State Engineer for Approval of the Diamond Valley Groundwater Management Plan

Water Right Permit(s):
21844, 34596, 42021, 48225, 48226 J 13999

Note: write in any other permit numbers held or cross out any permit numbers not held

Name of groundwater right holder on file in the Office of the State Engineer:
M&C Hay Morrison Trust

Note: write in any other water right holders

I, the undersigned holder of permit(s) to appropriate groundwater in the Basin 153, Diamond Valley,
petition the Nevada State Engineer to approve the Diamond Valley Groundwater Management Plan.

By signing this Petition, | as the signatory, do hereby declare that | am the holder of the above
groundwater permit(s) or portion thereof or am legally authorized to sign as the representative of the
named holder of the groundwater permit(s) or portion thereof upon which | place my signature.

Date: (ﬂ"l(chl%

Metthew L. MO RRS oA f}/}/)ﬁﬁ)ﬁf\»ﬁf MMY\

Printed Name Signature

U)CV‘H Pnn W\Om'Som %@)J @)m e
0 N ‘ _
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Petition
To the Nevada State Engineer for Approval of the Diamond Valley Groundwater Management Plan

Water Right Permit(s):

24574, 29405, 66439

Note: write in any other permit numbers held or cross out any permit numbers not held

Name of groundwater right holder on file in the Office of the State Engineer:
D. Lioyd Morrison
Note: write in any other water right holders

I, the undersigned holder of permit(s) to appropriate groundwater in the Basin 153, Diamond Valley,
petition the Nevada State Engineer to approve the Diamond Valley Groundwater Management Plan.

By signing this Petition, | as the signatory, do hereby declare that | am the holder of the above
groundwater permit(s) or portion thereof or am legally authorized to sign as the representative of the
named holder of the groundwater permit(s) or portion thereof upon which | place my signature.

Date: S.ﬂb& o lQ)g

Oan o AT CA N

Printed Name Signature
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Petition
To the Nevada State Engineer for Approval of the Diamond Valley Groundwater Management Plan

Water Right Permit(s):
21426, 21843, Lo ddo (5Tock) .

Note: write in any other permit numbers held or cross out any permit numbers not held

Name of groundwater right holder on file in the Office of the State Engineer:

Uoyd D. & Belinda Faye Morrison =~ —¥ Tommye T~ Plpsterr 4 @Zé‘zdﬂ-e&f) .
—r b L. Plaskerr

Note: write in any other water right holders

, the undersigned holder of permit(s) to appropriate groundwater in the Basin 153, Diamond Valley,
petition the Nevada State Engineer to approve the Diamond Valley Groundwater Management Plan.

By signing this Petition, | as the signatory, do hereby declare that | am the holder of the above
groundwater permit(s) or portion thereof or am legally authorized to sign as the representative of the
named holder of the groundwater permit(s) or portion thereof upon which I place my signature.

Date: ‘—/é/ Zg Z& / (

Mawrims L. DIAskerr 72%%%/&%

Printed Name Signature
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Petition
To the Nevada State Engineer for Approval of the Diamond Valley Groundwater Management Plan

Water Right Permit(s):
19563, 19971, 19972, 19973, 28160, 34948, 46348

Note: write in any other permit numbers held or cross out any permit numbers not held

Name of groundwater right holder on file in the Office of the State Engineer:

Walter L. and Tommye J. Plaskett  ~—> 4142784 £. PlASEETT

Note: write in any other water right holders

I, the undersigned holder of permit(s) to appropriate groundwater in the Basin 153, Diamond Valley,
petition the Nevada State Engineer to approve the Diamond Valley Groundwater Management Plan.

By signing this Petition, | as the signatory, do hereby declare that | am the holder of the above

groundwater permit(s) or portion thereof or am legally authorized to sign as the representative of the
named holder of the groundwater permit(s) or portion thereof upon which | place my signature.

Date: é ’ 25: Zﬂ/ Z/

MAerus L. Dpskerr 74%%4 7?/ %%

Printed Name Signature
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Petition
To the Nevada State Engineer for Approval of the Diamond Valley Groundwater Management Plan

Water Right Permit(s):

26437, 47591

Note: write in any other permit numbers held or cross out any permit numbers not held

Name of groundwater right holder on file in the Office of the State Engineer:
RogerBandHudyBAllen- Dustt L. MuILE ownie TEARSE &+
Note: write in any other water right holders

I, the undersigned holder of permit(s) to appropriate groundwater in the Basin 153, Diamond Valley,
petition the Nevada State Engineer to approve the Diamond Valley Groundwater Management Plan.

By signing this Petition, | as the signatory, do hereby declare that | am the holder of the above

groundwater permit(s) or portion thereof or am legally authorized to sign as the representative of the
named holder of the groundwater permit(s) or portion thereof upon which | place my signature.

Date: -Jong. 2G 20 %

bus‘r*{ L. Moy MTM@-{Q

Printed Name Signature
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Petition
To the Nevada State Engineer for Approval of the Diamond Valley Groundwater Management Plan

Water Right Permit(s):

19145, 19378, 19379, 19381, 19492, 20000, 20015, 24605, 29557, 29873, 30102, 30913, 36070, 40402,
43397, 46461, 49185, 49188, 50095, 50650, 81268, 26437, 47591

Note: write in any other permit numbers held or cross out any permit numbers not held

Name of groundwater right holder on file in the Office of the State Engineer:
James L. and N. Jane, Dusty L. Moyle
Note: write in any other water right holders

I, the undersigned holder of permit(s) to appropriate groundwater in the Basin 153, Diamond Valley,
petition the Nevada State Engineer to approve the Diamond Valley Groundwater Management Plan.

By signing this Petition, | as the signatory, do hereby declare that | am the holder of the above

groundwater permit(s) or portion thereof or am legally authorized to sign as the representative of the
named holder of the groundwater permit(s) or portion thereof upon which | place my signature.

Date:

\mms L, MoYLE %b 2. "W\\WZS&

Printed Name ﬂ!gnature

N Jane Moyle %Aj{]j{ﬁ}&} |

e L ™M oouee Nkl N Z
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Petition
To the Nevada State Engineer for Approval of the Diamond Valley Groundwater Management Plan

Water Right Permit(s):
18794, 31108, 31110, 31111, 31113, 31114, 76358, 77569, 78062, 81269

Note: write in any other permit numbers held or cross out any permit numbers not held

Name of groundwater right holder on file in the Office of the State Engineer:

Deanne M. Hicks and Denise L. Moyle

Note: write in any other water right holders

|, the undersigned holder of permit(s) to appropriate groundwater in the Basin 153, Diamond Valley,
petition the Nevada State Engineer to approve the Diamond Valley Groundwater Management Plan.

By signing this Petition, | as the signatory, do hereby declare that | am the holder of the above
groundwater permit(s) or portion thereof or am legally authorized to sign as the representative of the
named holder of the groundwater permit(s) or portion thereof upon which | place my signature.

Date: (I I&(z ./(%

Dencag, Megle MC&

Printed Name Slgn ure

\éanm_ W\ﬂ&—kh‘cg k FJ’L_/
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Petition
To the Nevada State Engineer for Approval of the Diamond Valley Groundwater Management Plan

Water Right Permit(s):
18834, 18835, 19052, 19053

Note: write in any other permit numbers held or cross out any permit numbers not held

Name of groundwater right holder on file in the Office of the State Engineer:
Debra Newton
Note: write in any other water right holders

I, the undersigned holder of permit(s) to appropriate groundwater in the Basin 153, Diamond Valley,
petition the Nevada State Engineer to approve the Diamond Valley Groundwater Management Plan.

By signing this Petition, | as the signatory, do hereby declare that | am the holder of the above

groundwater permit(s) or portion thereof or am legally authorized to sign as the representative of the
named holder of the groundwater permit(s) or portion thereof upon which | place my signature.

Date: %// g
David  Groth

Printed Name Signature
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EXHIBIT 2

EXRIBIT 2
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