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IN THE SEVENTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF EUREKA

* *x ¥

TIMOTHY LEE & CONSTANCE MARIE
BAILEY; FRED & CAROLYN BAILEY; IRA
R. & MONIRA RENNER; SADLER RANCH,

LLC,
Petitioners, DNRPCA INTERVENORS’
Vs. MOTION FOR STAY PENDING APPEAL
OF ORDER GRANTING PETITIONS

TIM WILSON, P.E., Nevada State
Engineer, DIVISION OF WATER
RESOURCES, DEPARTMENT OF
CONSERVATION AND NATURAL
RESOURCES,

FOR JUDICIAL REVIEW
OF STATE ENGINEER ORDER 1302

Respondent.

EUREKA COUNTY; DIAMOND NATURAL
RESOURCES PROTECTION AND
CONSERVATION ASSOCIATION, J&T
FARMS, GALLAGHER FARMS, JEFF
LOMMORI, M&C HAY, CONLEY LAND &
LIVESTOCK, LLC, JIM AND NICK
ETCHEVERRY, TIM AND SANDIE HALPIN,
DIAMOND VALLEY HAY CO., MARK
MOYLE FARMS, LLC, D.F. AND E.M.
PALMORE FAMILY TRUST, BILL AND
PATRICIA NORTON, SESTANOVICH HAY
& CATTLE, LLC, JERRY ANDERSON, BILL
AND DARLA BAUMANN,

Respondents/Intervenors.
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DIAMOND NATURAL RESOURCES PROTECTION AND CONSERVATION
ASSOCIATION, J&T FARMs5, GALLAGHER FARMS, JEFF LOMMORI, M&C HAY,
CONLEY LAND & LIVESTOCK, LLC, JIM AND NICK ETCHEVERRY, TIM AND
SANDIE HALPIN, DIAMOND VALLEY HAY CO., MARK MOYLE FARMS, LLC, D.F.
AND E.M. PALMORE FAMILY TRUST, BILL AND PATRICIA NORTON, SESTANOVICH
HAY & CATTLE, LLC, JERRY ANDERSON,BILL AND DARLA BAUMAN (“DNRPCA
Intervenors”), by and through theattorney of record Debbieeonard of Leonard Law, PC,
hereby move the Court pursuantN&CP 62 for an order stayirigis Court’s Findings of Fact,
Conclusion of Law, Order Granting Petitions fhrdicial Review of S$tte Engineer Order No.
1302 (“the Order”), pending appetal the Nevada Supreme Couwt) an order shortening time.
A separate motion for order shemning time has been filed cameently herewith. This Motion
is based upon the following Points and Authoritibg, declarations of Mark Moyle, Martin L.
Plaskett, Dale C. Bugenig amktbbie Leonard attached heretioe State Engineer’s record on
appeal and the briefs and argemts presente the Court.

MEMORANDUM OF POINTS AND AUTHORITIES
l. NOTICE OF MOTION
A hearing on this matter is respectfully requested prior to the expiration of the 30

period following service of written notice of eptof the Court’'s OrderA court reporter is

-day

requested. It is estimated that 2 hours should be set aside for the hearing on this motic

Pursuant to NRCP 62(a), a parmhay seek enforcement of a cborder after th expiration of
30 days after service of writienotice of its entry. Also, th€ourt’'s Order has created grea
uncertainty as to the managermhef water use in Diamond Valle Therefore, it is imperative
that this matter bedard as soon as possible.
Il. INTRODUCTION

Because Diamond Valley groundwater wssdrave already commenced the 202
irrigation season based on allooas made in the GMP, have deasignificant imestments in

water-conserving equipment and will be easly harmed without the GMP’s continued
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implementation, the DNRPCA Intervenors seelstay of the Court's Order so that Stats

A1

Engineer Order 1302 may remameffect during the pedency of their appeal.
There has been tremendous buy-in into theRGMith over 90% compliance so far. The

data show that the GMP’s requirents have been successful amserving water and raising the

groundwater level. Indeed, theald up to and implementation of the GMP successfully redu¢ed

groundwater pumping in Diamond Valley by 20,000 acre feet from 2017 to 2019,
approximately 26% decrease. As a result,ugdwater levels are slwing positive trends.
Absent a stay, the Court’s OrderlMhave the perverse effect ofcreasingpumping because
irrigators will not be bound by the GMP and could jputime full extent of thir permitted rights.
Moreover, the Court's Order bacreated considerable uneénty as to what rules

irrigators should now followThe GMP imposed numerous requirents on water users, and the

A1

State Engineer issued other orders besidesrQR(2 to address GMP ingshentation. It is not
clear how irrigators should reghthose Orders if the GMP it in effect. Whether the GMP
may be reinstated by the Supreme Court or whhesttvne form of curtailment may occur creates
unnecessary chaos among groundwater usersngdiscal planning and farm management
difficult, if not impossible.

To the extent the Court deems it necesség,Court could exemRetitioners from the
GMP as part of any stay omdé issues. That way, they maot claim any harm and would

continue to exercise their wateghts as if no GMP were iplace. Because the circumstances

warrant that Order 1302 remain in place, andeteenents of a stay are met here, the DNRPCA

Intervenors respectfully ask the Court toamyr this motion and enter the order submittgd
concurrently herewith.
[I. BACKGROUND

On February 11, 2019 Petitioners TimothyeLand Constance Marie Bailey, Fred and
Carolyn Bailey (“Bailey Petitioners”), SadldRanch, LLC, and Ira R. and Montira Renner
(collectively “Petitioners”) filed Petitions for dicial Review seeking the reversal of the State
Engineer's Order 1302, which approved thermond Valley Groundwater Management Plan

(“GMP"). Following briefing, the Court heldral arguments on @ember 10-11, 2019 in
2

an



© 00 N oo o A~ w NP

N N N N N N N NN R P R P R R R R R
0o ~N o O B~ W N P O © 0 ~N o 0o » W N BB O

Eureka, Nevada. On April 27, 2020, the Court mtteFindings of Fact, Conclusions of Law
Order Granting Petitions for JuditiReview (“the Order”). Noticesf Entry of the Order were
filed and served by the B@oners on April 29, 2020.

Concurrently with this Motion, the DNRPCAtbrvenors have filed a Notice of Appea
of the Order to the Nevada Sepre Court. They seek a staykeep Order 1302 and the GMP i
effect pending the oobme of the appeal.

IV.  DISCUSSION

A. Standard for a Stay of aJudgment Pending Appeal

When an appeal is taken from a final judgrh granting, dissolng, or denying an
injunction, the court has discretion to “stay, sarglh modify, restore, agrant an injunction on
terms for bondr other terms that securthe opposing party’s righfsNRCP 62(c) (emphasis
added). A party is entitled to a staynpeng appeal when such security exisse&e NRCP
62(d)(2). A bond is only appropt@awhere the stay is froexecution of a money judgment:

The purpose of security for a stay pending appeal is to protect the judgment

creditor's ability to collect the judgmentiifis affirmed bypreserving the status

guo and preventing prejudice to the crediwising from thestay. However, a

supersedeas bond should not be the judgmebtor’'s sole remedy, particularly

where other appropriate, rafile alternatives exist.
Nelson v. Heerl21 Nev. 832, 835, 122 P.3d 1252, 1254 (2085)nodified (Jan. 25, 2006). By
the authority granted in NRS 534.037, Order 1308 akin to an injunatin that suspended the
need for curtailment by pnity while the GMP was inplace. The DNRPCA Intervenors
construe the Court’s Order bave dissolved Order 1302.

Although not explicitly applicable to a requestdy at the district court, Nevada Rul¢
of Appellate Procedure (“NRAP”8(c) requires an appellatourt to consider the following
factors in deciding whether to issaestay or injunction pending appeal:

(1) Whether the object of the appeat writ petition will be
defeated if the stay anjunction is denied;

(2) Whether appellant/petitioner will suffer irreparable or serious
injury if the stay or injunction is denied;

(3) Whether respondent/real partyn interest will suffer
irreparable or serious injury if the stay or injunction is granted;
and

(4) Whether appellant/petitioner is likely to prevail on the merits
in the appeal or writ petition.

3
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While the Nevada Supreme Court generallysdonet hold that one factor carries mor¢
weight than others, the Court h@gognized that if one or twadtors are especially strong, they
may counterbalance other weak fact@se Mikohn Gaming Corp. v. McCrel20 Nev. 248,
251, 89 P.3d 36, 38 (2004iting Hansen v. Eighth Jud. Dist. CtL16 Nev. 650, 659, 6 P.3d
982, 987 (2000)). In other contexts where the slaflire has created ahit to engage in a

certain procedure afforded by statute, the Nev@adpreme Court has artilated that the first

11%

stay factor takes on added significance and igdéigevarrants a stay pending resolution of th
appeal.Mikohn Gaming Corp.120 Nev. at 251, 89 P.3d at g&ldressing appeal from order
compelling arbitration). The othestay factors remain relevatd the Court's analysis, but
“absent a strong showing that thegagpl lacks merit or that irrepdol@ harm will result if a stay
is granted, a stay shoukbkue to avoid defeatingdtobject of the appealld., 120 Nev. at 251—
52, 89 P.3d at 38. The same rationale applies here to keep the GMP operational while tl
Supreme Court considers tB&IRPCA Intervenors’ appeal.

B. The Circumstances Here Warrant Thatthe GMP Remain in Place Pending

Appeal

Because the GMP has resulted in significammping reductions in Diamond Valley;
groundwater users have made istveents and farm managemaelgcisions in reliance on its
existence; the 2020 irrigation seashas already commenced; anstay can be tailored to allow

the Petitioners to exercise their water rights ewéh the GMP in place, a stay is appropriate t

O

maintain the status quo.

1. The Object of the Appeal Will be Defated if the GMP Does Not Remain in
Place While the Appeal is Pending

The first factor should hold substantial weileicause the absence of a stay could result
in increased pumpingending appeal, which completetffeats the purpose of NRS 534.03f
and the groundwater managemplan process created by thegisature. Through benchmark
reductions, the GMP was designed to achieve groatedtvievel stabilizatin and the sustainable
health of the Eureka County community aeconomy, while maintaining the tax base and

avoiding disruption to the population. RG, 228, 592, 706. Between 2017 and 2019, whigh
4




© 00 N oo o A~ w NP

N N N N N N N NN R P R P R R R R R
0o ~N o O B~ W N P O © 0 ~N o 0o » W N BB O

was Year 1 of the GMP, pumping in Diamond Valley was reduced from 76,000 acre fegt t

—h

56,339 acre feet. Declaration of Mark Moyle at {&@ached hereto as Ex. 2; Declaration ¢
Dale Bugenig at 18, attached hereto as EXh& is a significant reduction in pumping and wals
achieved notwithstanding the absence of [tisafor non-compliance in GMP Year 1. ROA
235. There can be no dispute tha26% reduction in pumping gtéaenhances aquifer health
and that continued pumping redions should be encourageddaenforced. Moyle Decl., Ex. 2
at 130; Bugenig Decl., Ex. 3 at 18.

Moreover, hydrographs from éhmost recent groundwatelata indicate a positive
influence on water levels in the basin assulteof a decrease indhotal groundwater pumping.

Bugenig Decl.,, Ex. 3 at 11 and exhibit #ter With one exception outside the main

agricultural area, the data show a decrease in the rate of water level decline in some wells

stabilization of water levels in other wells and a rise in water levels in the rest of the yells

monitored. Bugenig Decl., Ex.& 1Y11-12. The only groundwatdecline was due to pumping
from a high-capacity well north of the maagricultural area, not due to those who are
participating in the GMP. igenig Decl., Ex. 3 at {11-12.

Because Diamond Valley was designated &éicatiManagement Area in 2015, the Stat

D

Engineer has no obligath to order curtailmenby priority until 2025.SeeNRS 534.110(7).

A1 %4

Absent the continued validity of the GMPnuaiing appeal, no reductions in pumping will bg

required, and each groundwater user that wouldratbe be subject to the GMP will be able to

[oX

pump the full amount of its permitted right. Thidlwesult in more pumping and the associate

declines in groundwater levels while the appegending in the Nevada Supreme Court, whigh

is antithetical to the purpose of the GMP. Besgaall water users, including the Petitioners, wil
benefit from continued enforcamt of the GMP and its assatéd positive impacts to the
aquifer, the first factor und®&NRAP 8(c) favors a stay.
2. The DNRPCA Intervenors and Eureka Caunty Will Suffer Serious Injury
Absent the Continued Viability of the GMP While the Appeal is Pending
With no GMP in place, Diamond Valley groundeausers and the basin as a whole will

be irreparably harmed by continued — yet hessi— groundwater declinggreat uncertainty as
5
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to their current and future Blihoods, and the absence oéad and defined rules to goverr

groundwater withdrawals.

a. The Stakeholders Spent Years Developing the GMP and Considered the
Alternatives Suggested by the Court

The GMP submitted to the State Enginees the result of hundreds of hours of

meetings and intense efforts over many yegrthe DNRPCA Intervenors and other communit
members to develop a GMP that could effecyivelduce pumping and stabilize the aquifer, wit|
the stakeholders collectivelytributing thousands of hours thfeir time to finding a solution

to overpumping. ROA 2, 277-475, 713-715; Moyle DeEk. 2 at 117-20, 38. The stakeholder

considered numerous concefiis a groundwater managemenap] including the possible plan

alternatives suggested by the Petitioners afeterced by the Court in its Order (at 32:10-18).

Moyle Decl., Ex. 2 at 1Y23-24. The GMP thatswaresented to and approved by the Sta
Engineer incorporates many tiese suggestions, such amipr pumping reduction, water
marketing, implementation of best farming praesicupgrade to more efficient sprinklers, an
flexibility to use a rotating water use scheduleashorter irrigation systn in order to reduce
pumping according to annuall@ations. ROA 2-19, 217-247; &jle Decl., Ex. 2 at 7123-24.
None of these particular strategies is manmyalb@cause the reduction in annual allocations 3
mandatory. Moyle Decl., Ex. 2 at 123. It is upeth water user to deteine how to manage its
operations to make the most efficient usaamfuced water allocations. Moyle Decl., EX. 2 &
123.

The GMP proponents also determined thaiséh other alternatés alone would not
successfully bring the basin into balance winilaintaining the Eureka County economic bas
and the Diamond Valley community because, abseticgmation by “senior’right holders (i.e.,
those whose rights predate May 12, 1960), commet&ilment of “junia” rights (i.e., those
that post-date May 12, 1960) will always be regdirMoyle Decl., Ex. 2 at 24. No matter hoy
much the juniors conserve, pumping will always exceed 30,000 acre feet if the seniors @
change their practices all. Moyle Decl., Ex. 2 at 124. Onlf/juniors reduce their pumping to

zero (i.e., total curtailment) willvithdrawals equal the perennigkeld. Moyle Decl., Ex. 2 at
6
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724. This would have devastating effects on @adthValley and the town of Eureka, severel

impacting businesses, individuafamily farming operations, and the agricultural livelihood @

the community. Moyle Decl., Ex. 2 at Y24. Cdetp destruction oflivelihoods and the

associated impact to Eurekaunty’s economy defeats tieatire purpose of NRS 534.037 andl

NRS 534.110(7) and was not a viablarpbption. Moyle Decl., Ex. 2 at 37.
b. The Stakeholders Made Significant Financial Investments to Achieve the
Reductions Mandated by the GMP That Will be Lost Should the Court’s
Order Not be Stayed
Those who are subject to the GMP have nsgrificant investments in water-efficient
technologies and meters in rel@ on the existence of the GMPBeclaration of Martin L.
Plaskett at 114-5, attaeth hereto as Ex. 4; Moyle DecEx. 2 at 137. The GMP required thg
purchase of a specific type ofeter. ROA 17, 221, 237; GMP MetePamphlet, attached heretg
as Ex. 5; DWR Meters Predation, attached hereto ax.E/. Over 90% of Diamond Valley

irrigators have purchased and installed the type of totalizing meters specified in the (

Plaskett Decl., Ex. 4 at §4. At an approximedst of $3,000/each, these 178 meters represer

total community investment of approximately385000 in meters. Plaskett Decl., Ex. 4 at 15(a).

In order to continue theoperations with the reducedadations mandated by the GMP
approximately 35% of Diamond Vallarrigators have purchasexdnew pivot or converted to
the most efficient spray application systemsdoserve water. Plaskddecl., Ex. 4 at §4. This
includes the purchase and installation of &V Elevation Spray Application (“LESA”)
Systems, at an approximate cost of $9,6ch for a total community investment o
approximately $522,000. Due to being low te tiround in the crop canopy, LESA Systems a
the most efficient application systems availaBllaskett Decl., Ex. 4 at {IB). It also includes
the purchase and installation of 10 new pivasigped with LESA systems at an approximatj
cost of $75,000/each for a total communityastment of approximately $750,000. Plaske
Decl., Ex. 4 at 5(c).

Diamond Valley irrigators have also puasded and installed 127 Medium Elevatiol
Spray Application (“MESA”) Systems at aampproximate cost of $3,500 each for a tota

community investment of pproximately $444,500. Plaskett DgcEx. 4 at 5(d). Although
7
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some irrigators installed MESA prior to @i the groundwater managent planning process
began in earnest, somevieadone so only recently ianticipation of the GMPId. Diamond
Valley irrigators have also purchased andtailed 40 Ag Sense and Field Net Smart pivot
controllers and soil moisture field monitoring ®|rsis and subscriptions at an approximate cagst
of $1,700/each for totalommunity investment of approxately $68,000. Plaskett Decl., Ex. 4
at 5(e). Based on these equanhupgrades, the totaktimated financial investment in water;
efficiency measures by stakeholders whe garticipating in the GMP is approximately
$2,318,500. Plaskett Decl., Ex. 4 at 15(f).

Those stakeholders made these investmeiits the good-faith belief that the GMP
complied with NRS 534.037 and was what the Nivhegislature intendein authorizing the
GMP process. Plaskett Decl., Ex. 4 at 16; M&yé&zl., Ex. 2 at 137. They would not have made
these investments if the only ilde groundwater magament plan thatould be upheld in
court involved curtailment by pridyi. Plaskett Decl., Ex. 4 at Koyle Decl., K. 2 at 137. If
junior appropriators will ultimately be forcetb stop irrigating in the face of completg
curtailment, which the Court’s conclusions resitate a GMP to require, the cost of thege
investments will be lostral can never be recover&ee id.

c. Absent a Stay, There is Considerable Uncertainty Regarding the Rules
That Govern Management of the Basin
Additionally, the Diamond Vale community and Eureka Coynas a whole will suffer

serious and irreparable harm should a stayigsote because the aquifndition will decline,

and the Court’'s Order has left water users with ambiguity as to the rules they should fgllow

Moyle Decl., Ex. 2 at §31. In furtherance oét@®MP, the State Engineer issued other orders
regarding management of tBeamond Valley basin, such asders 1305 and 1305a, attached
hereto as Ex. 8. There is now uncertainty regarthe effectiveness of these orders and whether
extension requests are now required to proveetieal use and pr@nt a forfeiture. Moyle

Decl., Ex. 2 at 135. With th€ourt’'s Order having strucklown the GMP, there is great

uncertainty now among water users regarding nlles under which they are operating and
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whether or not they should continue to inviestvater-saving measures since curtailment ma
now be inevitable. Moyle Decl., Ex. 2 at {31.

At the time the Court issued its Ordéne 2020 irrigation seas (GMP Year 2) had
already begun. Moyle Decl., Ex. & 134. Water users m@ decisions as to what fields tg
irrigate and other farm managemlans based on the existence of GMP. Moyle Decl., EX. 2
134. Prior to the Court’'s Order, the share regisbr Year 2 was alrely issued to show the
annual allocations. Moyle Decl., Ex. 2 at 134; 2@ @are Register, attached hereto as Ex. 1
Starting in Year 2, the GMP regad that penalties be assabs$er non-compliance. ROA 235;
Moyle Decl., Ex. 2 at 34. With the CowtOrder striking down the GMP, there is nq
mechanism in place to enforce the cap on annual allocations. Moyle Decl., Ex. 2 at 134. W
such limits, pumping may increasather than decrease, as woatitur were the GMP in force.
Moyle Decl., Ex. 2 at 134.

Because the GMP was developed by local stakeholders, community involvement
buy-in to the GMP has been outstanding. Moyle Dé&tt. 2 at 33. As a result, even since th
Order was issued, irrigators have continuegdluntarily comply with the GMP. Moyle Decl.,
Ex. 2 at 33. However, because the Court stdwmkn the GMP and should no stay issue, wat
rights holders may choose to pump the full amadnheir permits, whiclwill lead to increased
pumping while the GMP is on appeal, ratheartithe benchmark reductions required by th
GMP. Moyle Decl., Ex. 2 at 133. This is ceerproductive to the goalf reducing pumping in
the basin. Moyle Decl., Ex. 2 at 33.

Absent the continued existence of the Bigending appeal, the efforts of DNRPCA an
its members to develop a grounderamanagement plan that mgs the basin into balance ang
maintains the Diamond Valley economic base Wl undermined. The uncertainty of whethe
they will be able to continue irrigating fisgears from now (when ¢h10-year window after
CMA designation closes) wilitself disrupt the emnomy, severely impdéiog businesses,
individuals, family faming operations, and the agriculil livelihood of the community. To
avoid serious, irreparable harm, it is importaiatt tBrder 1302 remain in effect until the Nevad

Supreme Court reachadinal decision.
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d. The Water Manager’s Oversight Will be Lost Absent a Stay
Nevada Division of Water Resources (“DWHRtaff spent many houts assist Diamond
Valley irrigators bring the basin back intoldmace and avoid curtailment by priority. Moyle
Decl., Ex. 2 at §29. DWR alsoavested in the GMP by creating and maintaining the sha
database, developing procedures and formmpdement the GMP, training GMP participants

and hiring a GMP Water Manager to oversee thePGMEureka County using fees assessed

GMP participants. Moyle Decl., Ex. 2 at 129; R¥orms, attached hereto as Ex. 9. The Water

Manager manages the GMP, veriféegta reporting, and servesasesource to water users whg
are subject to the GMP. Moyle Decl., Ex. 29@9. If the Water Manager’s position is los
because the Court has struck datva GMP, the important data viecation function will not be
performed unless a stay is entered to keeg@NIP in place pending appeal. Moyle Decl., Ex.
at 129.

3. Petitioners Will Suffer No Harm Should the GMP Remain in Place

Conversely, Petitioners will not suffer seriousiroeparable harm if this stay is granteg
because their rights continue to be satisfiec Thurt’'s Order states,itivout citing to evidence
in the record, that vested rights will berimed by the GMP because “[tlhe DVGMP on its fac
fails to reduce the harm caudeyloverpumping and aggravates ttepleted water basin.” Order
at 24:2-3. The DNRPCA Intervenors respectfullyagjree with that cohgsion, and the data do
not support itSeeBugenig Decl., Ex. 3 at 11 and GNWbnitoring Data attached theretegee
also GMP Monitoring Data from DWR Website, attachhereto as Ex. &fter GMP Year 1,
positive trends in groundwater levelsre@early ubiquitous in Diamond ValleSee id.

The record contains no causal connection between the GMP and alleged ne
impacts to vested rights. The Court assdnteose impacts because the GMP allows f
continued pumping over the 30,000 acre featepeaial yield so thatbenchmark pumping
reductions could occur over tim®rder at 24:13-15. Yet theoGrt also concluded that NRS
534.110(7) allowed for continued pumping over theepeial yield and did not require that the

basin come into balance wiith10 years. Order at 15:1-76As stated by the Court,

10
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NRS 534.110(7) does not state a GMP nawsbmplish the goal of equilibrium in

a CMA basin within 10 years from éhGMP approval. An undertaking as

immense as bringing a depleted aquiféo ibalance could easily surpass 10 years

depending on the extent of harm to @mguifer ... If the State Engineer finds,
which he did here, that the DVGMP setstlicthe necessary steps for removal of

the basin as a CMA, he may approve a GMP even if the DVGMP exceeds a 10

year period.

Order at 15:5-18. These conclusiare inconsistent, and the onfyay to reconcile them would
be for the Court to rule that the statute is ustitutional because it allows vested rights to b
impaired, which the Court did not do awds not asked by Petitioners to do.

Based on the Court's conclusion regardiatieged impacts tovested rights, no
groundwater management plan could be apgmoin Diamond Valley other than one tha
involves immediate and complete curtailmentgiprity for any rightsthat post-date May 12,
1960. This constitutes serious haemd deprives the junior appropriators of the benefits t
Legislature intended to confer with CMA dgsation and the ability to adopt a groundwatsg
management plaikeeNRS 534.110(7).

There is no evidence in the record tha tontinued existence of the GMP while th
appeal is pending will cause harm to the Petitioners. To the contrary, Sadler and Bailey

been granted mitigation rightsrftheir vested surface claimSeePermit 63497, attded hereto

as Ex. 10; Permit 82268 and Permit 81720, attached hereto as Ex. 11. Because Sadler an

are pumping water from wells located in theaisgp sources, those sources will never start

producing again from the surfacehether or not the GMP is iplace. Indeed, the scientific
evidence indicates that eventhvcurtailment of the basin sihat withdrawals are limited to
30,000 acre feet, those springs will not rurmiag ROA 464, 467. Renner has only recentl
contended that its vested claims may beepacted by pumping in Diamond Valley and ha
applied for mitigation rights. Appl. 89295 and 89288ached hereto as Ex. 12. There has be
no determination by the State Engeér that Renner’'s vestedyiis have been impacted by
Diamond Valley pumping and that mitiga rights should be granted.
The data show that GMP is having a pigsiinfluence on groundwet levels. Bugenig

Decl., Ex. 3 at {11. In that, without the GMBymping will likely inciease and exert greatel

stress on the aquifer, Petitioners cannothatte any specific harm to the GMP should the GM
11

t

he

h

=

11%

ha

] Be

P




© 00 N oo o A~ w NP

N N N N N N N NN R P R P R R R R R
0o ~N o O B~ W N P O © 0 ~N o 0o » W N BB O

remain in force pendingppeal. To address any claimed hatine Court can tailor a stay ordet
to exempt the Petitioners from the GMP. If Retiers wish to be exempted from the GMP,
however, they likewise cannot avéiemselves of the GMP’s benefits, such as banking waler

for a subsequent year. As theltt can see from the 208hare Register, the Bailey Petitioner

U7

banked water from 2019. 2020 Share Register, Pages 3-4 of 10, Ex. 13 hereto. They will need

forego that water and cannot bank additional wslteuld the Court’s stay order exclude them
from the GMP.

4. The DNRPCA Intervenors Are Likely to Prevail on Appeal Because the Court’s

Order Renders 534.110(7) Meaningless as to Diamond Valley

Respectfully, the DNRPCA Intervenors believe ourt’s Order contains multiple legal
errors that will result in reversal by the Supee@ourt. By concluding that the Legislature did
not intend to stray at all from prior appradion principles, the Court’s Order rendered
meaningless the groundwater managem@an provisions in NRS 534.110(7) and NR$
534.037. If the Court's analysis were adeel) as to Diamond Valley, no groundwatef
management plan could be enactedess it involves complete or nearly complete curtailment
by priority, which defeats the statutory purpoSeeNRS 534.110(7). When taken to its logical
conclusion, the Court’'s analysigould prohibit a groundwater magement plan that involves
any pumping over the 30,000 adeet perennial yield.

Moreover, the DNRPCA Intervenors presentedtain arguments that the Court did not
address at allSee e.g, DNRPCA Ansr. Br. at 14-15 (discussing other examples of where the
Legislature has departeflom strict prior appropriation praiples and the State Engineer’s
authority to approve the GMP based on 3NE34.120(2), which allows him to manage
groundwater withdrawals for the public waié). The DNRPCA Intervenors believe the
Supreme Court will find its argumentempelling and will uphold the GMP.

The Court also did not take into account tiet majority of senior right holders agreed
to the GMP. Of the 30,000 acre feet of “sehiights in the basin, 18,700 afa, or about 64%,
signed the petition. ROA 4, 148-216; Moyle Declx, B at 119. Some seniors who did not sig

=)

the petition nevertheless proviaipublic comments in favaf the GMP. ROA 545, 726; Moyle
12
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Decl., Ex. 2 at 119. In totathose who voted in favor of ¢hGMP or providd favorable
testimony represented 20,957.63 acre feet or 7lfithe senior rights. ROA 167, 185-187
191, 197-198, 200, 207, 209, 212, 214-215, 899; 545, 547, 588-589, 591, 594-595, 680
682, 703-705, 711-721, 726-730, 736-737;yMoDecl., Ex. 2 at 19or context, the Bailey
Petitioners represent only 1,934.116 acre fektsenior rights, ath Renner and Sadler
groundwater rights that are subjezthe GMP are junior. ROA 499-501.

Regardless of what the Court thinks thfe DNRPCA Intervenors’ arguments, the
Supreme Court has held that whtre object of an appeal will befdated if the stay is denied,
a stay is generally warramteregardless of the meritSee Mikohn Gaming Corpl20 Nev. at

253-54, 89 P.3d at 40. In such cinestances, a court should ordgny the motion to stay if

“appellate relief is unattainable” &clearly not warranted,” sucas where “the appeal appear$

frivolous or if the appellantpgparently filed the stay motigourely for dilatory purposesld. at
253, 89 P.3d at 40. “[A] stay should rgeally be granted in other case#d: Because the
DNRPCA Intervenors have presented legitimatguments and seek a stay to protect th
hydrologic and economic health of the Diamaralley community, the circumstances here ar
precisely those where a stay is warrangse id.
V. CONCLUSION

Absent the continued existence of the BMhe basin conditions will deteriorate
Pumping will inevitably increasitom where it was in 2019 andegt uncertainty will cloud the
economy and social fabric of Eureka County. Wiit a stay, the purpose of the appeal will b
defeated, serious harm will occur to the Diamvdiadley aquifer and the basin’s water users, y¢
the Petitioners will not be harmed éditshould the GMP remain in place.

The DNRPCA Intervenors preded compelling arguents in support afhe GMP, some

of which the Court did not address in its Qrdeespectfully, the DNRPCA Intervenors believe

the Court’'s Order renders thgertinent statutes meaningte Based on the foregoing, the

DNRPCA Intervenors respectfully request that Bsurt grant this Motion for Stay of Order
Granting Petitions for dicial Review Pending Appeal, ke€rder 1302 and the GMP in effect

while the case is before the Supreme Court, téilerscope of the stay as needed to exclude 1
13

-4

e

e

U

he




Leonard Law, PC

933 Sonth Virginia Street, Suite 220 | Reno, Nevada 89302

T75-964-4656 | Debbie@leonardlawpe.com

G0 ~1 Oy

10
1
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Petitioners from the GMP, and toll NRS 534.110(7)’s deadline for mandatory curtailment while
the appeal is considered. A proposed order is submitted concurrently herewith.
AFFIRMATION
The undersigned does hereby affirm that the preceding document does not contain the
social security number of any person.
DATED: this 14" day of May, 2020
LEONARD LAW, PC
(M
D'EBBIEéngNARD (NSBN 8260)
955 S. Virginia Street, Suite 220
Reno, NV 89502

775-964-4656
debbie@leonardlawpc.com

Attorney for DNRPCA Intervenors
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CASE NO.: CV-1902-348 (msolidated with
Case Nos. CV-1902-349 and CV-1902-350)

DEPT. NO.: 2

IN THE SEVENTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF EUREKA

* k% %

TIMOTHY LEE & CONSTANCE MARIE
BAILEY; FRED & CAROLYN BAILEY; IRA
R. & MONIRA RENNER; SADLER RANCH,

LLC,

Petitioners, DECLARATION OF DEBBIE LEONARD IN
VS. SUPPORT OF DNRPCA INTERVENORS'

MOTION FOR STAY OF ORDER

TIM WILSON, P.E., Nevada State GRANTING PETITIONS FOR JUDICIAL
Engineer, DIVISION OF WATER REVIEW OF STATE ENGINEER
RESOURCES, DEPARTMENT OF ORDER 1302 PENDING APPEAL
CONSERVATION AND NATURAL
RESOURCES,

Respondent.

EUREKA COUNTY; DIAMOND NATURAL
RESOURCES PROTECTION AND
CONSERVATION ASSOCIATION, J&T
FARMS, GALLAGHER FARMS, JEFF
LOMMORI, M&C HAY, CONLEY LAND &
LIVESTOCK, LLC, JIM AND NICK
ETCHEVERRY, TIM AND SANDIE HALPIN,
DIAMOND VALLEY HAY CO., MARK
MOYLE FARMS, LLC, D.F. AND E.M.
PALMORE FAMILY TRUST, BILL AND
PATRICIA NORTON, SESTANOVICH HAY
& CATTLE, LLC, JERRY ANDERSON, BILL
AND DARLA BAUMANN,

Respondents/Intervenors.
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|, Debbie Leonard, do hereby swear under perltyerjury that theassertions of this
declaration are true and correct.

1. | am over the age of eighte€¢b8) years. | have parsal knowledge of the facts
stated within this declarationf called as a witness, | would lmmpetent to testify to these
facts.

2. | am the owner of Leonard Law, Pé@nd counsel of record for DNRPCA
Intervenors in this case.

3. This declaration is offetkin support of DNRPCA Intgenors’ Motion for Stay
of Order Granting Petitions for Judicial Revi@i State Engineer @er 1302 Pending Appeal
and to authenticate certain exhibits attached thereto.

4, | printed the following exhibits to the Mion from the website of the Division of
Water Resources, which are dable at the following link:

http://water.nv.gov/news.aspx@ws=Diamond%20Valley%20GMP

a. Attached as Exhibit 5 tthe Motion is a true andorrect copy of the State
Engineer's Pamphlet titled “Diamd Valley GroundwateManagement Plan
Implementation: Key Information.”

b. Attached as Exhibit 6 to the Motion & true and correct copy of the dati
from Eureka County & DNRPCA’s mawiring wells that is currently
available on the State Engineerwwebsite. Dale C. Bugenig, whosg
declaration is attached as Ex. 3tte Motion, contains more recent data.

c. Attached as Exhibit 7 tthe Motion is a true andorrect copy of the State
Engineer's NDWR MeterBatabase presentation.

d. Attached as Exhibit 9 to the Motion atreile and correctapies of the State
Engineer's form Meter VariancdRequest Under the Diamond Valley
Groundwater Management Plan, forfremporary Change to New Well
Under the Diamond Valley Groundwatévlanagement Plan and form
Transfer of Water Allocation Uter the Diamond Valley Groundwater

Management Plan.
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e. Attached as Exhibit 13 to the Motion are true and correct copies of the State
Engineer’s 2019 and 2020 Diamond Valley Groundwater Management Plan

Share Register and Ledger.

5. Attached as Exhibit 8 to the Motion are true and correct copies of the State

Engineer’s Orders 1305 and 1305a regarding the management of the Diamond Valley basin.

6. Attached as Exhibit 10 to the Motion is a true and correct copy of Permit No.
63497.

7. Attached as Exhibit 11 to the Motion are true and correct copies of Permit No.’s
82268 and 81720.

8. Attached as Exhibit 12 to the Motion are true and correct copies of Application

No.’s 89295 and 89296.

I declare under penalty of perjury under the laws of the State of Nevada that the

foregoing is true and correct.

DATED: this 14" day of May, 2020.
iz Gy

DEBBIE LEONARD
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CASE NO.: CV-1902-348 (msolidated with
Case Nos. CV-1902-349 and CV-1902-350)

DEPT. NO.: 2

IN THE SEVENTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF EUREKA

* k% %

TIMOTHY LEE & CONSTANCE MARIE
BAILEY; FRED & CAROLYN BAILEY; IRA
R. & MONIRA RENNER; SADLER RANCH,

LLC,

Petitioners, DECLARATION OF MARK MOYLE IN
VS. SUPPORT OF DNRPCA INTERVENORS’

MOTION FOR STAY OF ORDER

TIM WILSON, P.E., Nevada State GRANTING PETITIONS FOR JUDICIAL
Engineer, DIVISION OF WATER REVIEW OF STATE ENGINEER ORDER
RESOURCES, DEPARTMENT OF 1302 PENDING APPEAL ON ORDER
CONSERVATION AND NATURAL SHORTENING TIME
RESOURCES,

Respondent.

EUREKA COUNTY; DIAMOND NATURAL
RESOURCES PROTECTION AND
CONSERVATION ASSOCIATION, J&T
FARMS, GALLAGHER FARMS, JEFF
LOMMORI, M&C HAY, CONLEY LAND &
LIVESTOCK, LLC, JIM AND NICK
ETCHEVERRY, TIM AND SANDIE HALPIN,
DIAMOND VALLEY HAY CO., MARK
MOYLE FARMS, LLC, D.F. AND E.M.
PALMORE FAMILY TRUST, BILL AND
PATRICIA NORTON, SESTANOVICH HAY
& CATTLE, LLC, JERRY ANDERSON, BILL
AND DARLA BAUMANN,

Respondents/Intervenors.
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| Mark Moyle, do hereby swear under penatty perjury that the assertions of thig
declaration are true and correct.

1. | am over the age of eighteen (18) yearhiave personal kawledge of the facts
stated within this declarationlf called as a witness, | would be competent to testify to the
facts.

2. This declaration is offetkin support of DNRPCA Intgenors’ Motion for Stay
of Order Granting Petitions for Judicial Revi@i State Engineer @er 1302 Pending Appeal
on Order Shortening Time (“Motion”). Concuntty with the Motion,the DNRPCA Intervenors
are filing a notice of appeal of the Court’s Or@anting Petitions for Judial Review of State
Engineer Order 1302 (“Order”).

3. | am a manager of Mark Moyle Farms, LLC, which holds certain permits &
certificates of appropriation afater issued by the Nevada State Engineer for the Diamg
Valley Hydrographic Basin No. 153. Some of my waights have prioritydates that pre-date
May 12, 1960 (the dividing line between “seniors” and “juniors” in Diamond Valley at wh
time 30,000 acre feet of groundwateas appropriated in the basiahd some have priority
dates that post-date May 12, 1960. | theretava both “senior” and “junior” rights.

4, DNRPCA is a Nevada non-profit cormbion comprised of water users in
Diamond Valley. | am president and cha@mof DNRPCA'’s board of directors.

5. This declaration summarizes some of the history to develop the GMP;
successes of the GMP in Year 1 to significantiduce pumping Diamordalley; and the harm
to the Diamond Valley communitshould the Court not issue a stay that allows the GMP
remain in place pending appeal.

6. | have been involved with the GM&evelopment process from its inceptior

through the present.

7. Recognizing the need toaflilize groundwatelevels and reduce pumping, watef

users in Diamond Valley camegether in 2010 to fornDNRPCA to, among other things,

protect, conserve and promdte harmonious use of groundigr in Diamond Valley. Starting

se
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in March 2014, many groundwateghits holders, primarily irrigats, came together to start
making progress towards developing a GMP.

8. The group held a meeting and decidedequest that the Eeka Conservation
District (“‘ECD”), a locally eécted, third-party, government dwti take the lead role in
facilitating the process. Soon thereafter, the Egfizially accepted the role of facilitating the
development of a GMP.

9. DNRPCA and its members worked exter$y with Eureka County, ECD, the
Eureka Producers Cooperative and individuaigators (collectiely, “Planning Process
Participants”) on a GMP to address mraft conditions in Diamond Valley.

10. The GMP evolved out of the State Emger's efforts to get stakeholder
involvement in the Diamond Valegroundwater management progeshe State Engineer held
workshops in March 2009 and again in Febru2®{4 to engage in digssions with Diamond
Valley irrigators regarding potential lstions to the overdraft conditions.

11. In June 2013, Hansford Economic Coaltisg was engaged to conduct a study t
assess the financial feasibility d@éveloping a General Improvement District that could carry @
a water management program to enhance thiaisability of the undground water supply and
storage for the Diamond Valley Hydrogtac Basin. In May 2014, Hansford Economig
Consulting was engaged to conduct a studypatiential water use set-aside programs fq
Diamond Valley.

12.  Additionally, ECD contracted with Waér & Associates (“Walker”) in May
2014 to assist in scoping the GMP. ECD senttarléo every groundwater right holder and a
known domestic well holders in Diamond Valleyitdorm them thatValker would be hosting
facilitated workshops and private meetings (ifjluested) to identify the issues, hurdles, an
opportunities that stakeholders believed wetevant to developmendf a GMP in Diamond
Valley, including potential stragges to reduce pumping. Walkbeld many facilitated public
workshops and private meetings, collectingnoments and ideas for what a successful GM

would look like.
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13. Also in 2014, various Planning Processrtegpants researdd water plans,

agreements, and programs thadl leen employed in othereas where overappropriation was

an issue. These were also dissed in the scoping process.

14.  The Planning Process Participants eategd various possible solutions to thg
overdraft problem and received presentationshenpotential development and implementatio
of a water market-based system meant to peowillimate flexibility in using water, while
incentivizing conservation and allowing willing participants’ quick sale, lease, and trads
water in times when needed. The GMP was developed to adapt these concepts to local
desires, and constraints.

15. In 2015, Steve Lewis of the University Nievada Cooperative Extension begal
to facilitate sessions with stakeholders towalep a GMP. At that time, the Planning Proceg
Participants established a goal to have at@MP completed within 18 months. The Plannin
Process Participants formedcammittee to keep the plannipgocess moving forward and to
communicate with stakeholdergerding the planning process.

16. On August 25, 2015, the State Engineerglesied Diamond Valley as a Critical
Management Area (“CMA”). Rguant to NRS 534.110, this desitjoa started a ten-year time
period for groundwater rights td#rs to develop a GMP.

17.  Starting in Spring 2015, the Planning &ges Participantsnet regularly to
develop the GMP, working to ensure the BNhcluded provisions fo among other things,
governance, pumping reductions, recognition ofaastghts, addressing overdraft conditions
metering, efficiency, funding and compliance.

18. In February 2016, the Planning ProcedRarticipants elded a Groundwater
Management Plan Advisory Bah(“AB”) by nhomination and majority vote. Thereafter, the AH
took over much of the responsity for facilitating GMP devéopment from the professional
facilitators. The AB made reoamendations for consédation to the entir group of groundwater
rights holders who were parti@png in the GMP proess. From February 2016 until submittg
of the GMP to the State Engineénere were an additional twerttyree formal Advisory Board

meetings and twenty forahfull-group meetings.
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19. The petition for approval of the GMP was submitted to the State Enginee
August 20, 2018. Of the 30,000 acre feét'senior” rights in tle basin, 18,700 afa, or abouf
64%, signed the péitbn. Some seniors who did not sigre thetition nevertheless spoke in favo
of the GMP at the State Engintehearing. In total, those wheoted in favor of the GMP or
provided favorable testimony reggented 20,957.63 acre feet or 71 dRthe senior rights. For
context, the Bailey Petitioners represent oh/934.116 acre feet of senior rights, and Renn

and Sadler groundwateghits that are subject the GMP as junior.

20. The GMP submitted to the State Engine&s the result of hundreds of hours of

meetings and intense effortsver many years by the PlanningoBess Participants and the

Advisory Board. As this history shows, the GNprocess was initiated by the local community

and stakeholders years before the State Eagideclared the basin a CMA in 2015, and then

continued for an additional the years after the designation.

21. On January 11, 2019, after receiving tenit public comments and conducting a

public hearing as specified in NRS 534.03¢, 8tate Engineer approved the GMP.

22. The GMP was designed to ensureougrdwater level stabilization and thg
sustainable health of the Eureka Countynomunity and economy, while maintaining the ta
base and avoiding disruption to the popuolati It provides flexibility through benchmark
reductions with yearly allocations adjustémniough well monitoring da, annual precipitation
values, and conservation relief.

23. The Planning Process Participants comsd the possible plan alternative
suggested by the Petitioners and referermethe Court in its Order (at 32:10-18). The GMH
that was presented to and approved by 8tiate Engineer incporates many of these
suggestions, such as junior ppimgy reduction, water marketing, itepentation of best farming
practices, upgrade to more eféint sprinklers, and flexibilitto use a rotating water use
schedule or a shorter irrigation system arder to reduce pumping according to annu
allocations. None of these particular stragegis mandatory becausiee reduction in annual
allocations are mandatory. It is up to each wasar to determine how to manage its operatio

to make the most efficient use of reduced water allocations.
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24. The Planning Process Participants alstewheined that those other alternative

v}

alone would not successfully bring the basin inédance while maintaining the Eureka County
economic base and the Diamond Valley commuhggause, absent participation by “senioff’
right holders (i.e., those whesights predate May 12, 1960), cdetp curtailment of “junior”

rights (i.e., those that post-datlay 12, 1960) will always be reged. No matter how much the

juniors conserve, pumping will always exceed 386000 acre-feet perennial yield if the senior

[72)

do not change their practices as well. As lonthasseniors continue to pump the full amount of
their permits, only if junior irgators reduce their pumping to zero (i.e., total curtailment) wjil
withdrawals equal the perennial yield. ThisulMbhave devastating effects on Diamond Valley

and the town of Eureka, severely impactingibesses, individuals, faily farming operations,

and the agricultural livelihood dhe community. Such complete destruction of livelihoods and

the associated impact to Eureka County’snecay defeats the entire purpose of NRS 534.087

and NRS 534.110(7) and was not a viable plan option.
25. The Planning Process Participants dtsaked for funding sources for a watel
rights purchase program but were unsuccessful.

26.  Prior to approval of the GMP, there was already an extensive networK

o

monitoring wells in Diamond Valley, includinghose of the State, Eureka County, an
DNRPCA. A key component of ¢hDVGMP was the creation of &ven more robust system for|

data collection and reporting tonitor water use and groundwatevels. Data of groundwater

of

levels is regularly colleed. The data collected the last few years, as water users started |to

invest in water-efficiencyetchnologies and the GMP was implented, show that groundwatet
levels in Diamond Valley arstarting to stabilize.

27. The GMP provides that “[#]groundwater pumped dm Diamond Valley that is
subject to this GMP shall be metered usingapproved Smart-capabilew meter...before any
groundwater subject to the GMP ynlae put to use.” This requiteent promotesiniformity and

standardization and ensures accueate reliable data reporting.

28. The 2019 irrigation season was Year 1 of the GMP. No penalties for non-

compliance were assessed in Year 1 so thatrwatrs could get the nessary infrastructure in
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place and adjust to the new procedures. Notwéatidihg the absence of penalties in Year
there was over 90% irrigator compliance with the GMP’s meter requirement.

29. The Division of Water Resources (“DWRhas invested considerable time an
labor into the GMP. DWR staff regularly commcaie with the Planning Process Participan
during the development of the GMP and attehgianning meetings. DWR developed and no
manages the meters databasducated irrigators in metgurchase and installation, ang
developed forms to implementespfic provisions of the GMPUsing assessments from wate
users, DWR also hired a Water Manager to livecureka and manage the GMP, verify dat
reporting, and serve as a resource to watersusbo are subject to the GMP. If the Wate
Manager’s position is lost because the Coud k@muck down the GMP, the important dat
verification function willnot be performed unless a stayeigered to keep the GMP in placq
pending appeal.

30. In 2017, prior to the GMP being appraleestimated basin-wide groundwate
usage was 76,000 acre feet based on crop inyerntoR019, Year 1 of the GMP, actual usag
could be measured because of the GMRistering requirement and was reduced f{
approximately 56,000 acre feet.i§tmmounted to a 20,000 acre-foot about a 26%, reduction
in annual water use. This reduction far excedtled’lanning Process Baipants’ expectations.
The benchmark reduction tabletire GMP did not anticipate thigvel of reduction until Year 8
of the GMP. With this success, the generalifig in the community regarding the GMP ha
been a sense of optimism that adequate rezhgih pumping are achievable to bring the bas
into balance while also preserving the abaind economic fabriof Eureka County.

31. With the Court’s Order having struck dowhe GMP, there is great uncertainty
now among water users regardithg rules under which they are operating and whether or
they should continue to invest in wateris@v measures since curtailment may now K
inevitable.

32. There has been significant communityweéstment in andmplementation of
conservation practices, as more specifically astré in the Declaration of Martin L. Plaskett

attached to the Motion.
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33. Because the GMP was developed by ll@takeholders, community involvement

and buy-in to the GMP has been outstanding.aA®sult, even since the Order was issue

irrigators have continued to voluntarily comphjth the GMP. However, because the Cour

struck down the GMP, waterghts holders may choose to ppinthe full amount of their

permits, which will lead to increased pumpindpile the GMP is on appeal, rather than the

benchmark reductions required the GMP. This is counterprodiae to the goabf reducing
pumping in the basin.

34. At the time the Court is&d its Order, the 2020 irrigation season (GMP Year
had already begun. Water users made decisiorte agat fields to irgate and other farm
management plans based on the existence of GKé. to the Court’s Order, the share registe
for Year 2 was already issued to show tmeal allocations. Starting in Year 2, the GMH
required that penalties besessed for non-compliance. Witke Court’s Order striking down
the GMP, there is no mechanismplace to enforce the cap annual allocations. Without such
limits, pumping may increase, rather than desgeas would occur were the GMP in force.

35. In furtherance of the GMP, the Statedgieer issued other orders regardin
management of the Diamond Valley bassuch as Order 1305 and 1305a. There is ng
uncertainty regarding the effectiveness of theskers and whether extsion requests are now
required to prove beneficiake and prevent a forfeiture.

36. Absent a stay that keeps the GMP in effect, the DNRPCA Intervenors
Diamond Valley as a whole will bearmed by potential increasgspumping, the uncertainty
regarding the rules that sHdube followed, and the lostnvestments in water-saving
technologies to comply with the GWif curtailment is inevitablegs the Court’s Order suggests.

37. My company, Mark Moyle Farms, isne of the stakeholders who madyj

significant financial investments in water-congeg technologies to eet the reductions in

annual allocations that the GMP requires. ldmahese investments with the good-faith beli¢

that the GMP complied with NRS 534.037 and wadsat the Nevada Legfiature intended in
authorizing the GMP process. | would not hawade these investmenif the only possible

groundwater management plan thatild be upheld in court inwgd curtailment by priority.
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CASE NO.: CV-1902-348 (msolidated with
Case Nos. CV-1902-349 and CV-1902-350)

DEPT. NO.: 2

IN THE SEVENTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF EUREKA

* k% %

TIMOTHY LEE & CONSTANCE MARIE
BAILEY; FRED & CAROLYN BAILEY; IRA
R. & MONIRA RENNER; SADLER RANCH,
LLC,

Petitioners,
VS.

DECLARATION OF DALE C. BUGENIG

IN SUPPORT OF DNRPCA

INTERVENORS’ MOTION FOR STAY OF

TIM WILSON, P.E., Nevada State
Engineer, DIVISION OF WATER
RESOURCES, DEPARTMENT OF
CONSERVATION AND NATURAL
RESOURCES,

Respondent.

EUREKA COUNTY; DIAMOND NATURAL
RESOURCES PROTECTION AND
CONSERVATION ASSOCIATION, J&T
FARMS, GALLAGHER FARMS, JEFF
LOMMORI, M&C HAY, CONLEY LAND &
LIVESTOCK, LLC, JIM AND NICK
ETCHEVERRY, TIM AND SANDIE HALPIN,
DIAMOND VALLEY HAY CO., MARK
MOYLE FARMS, LLC, D.F. AND E.M.
PALMORE FAMILY TRUST, BILL AND
PATRICIA NORTON, SESTANOVICH HAY
& CATTLE, LLC, JERRY ANDERSON, BILL
AND DARLA BAUMANN,

Respondents/Intervenors.

/

ORDER GRANTING PETITIONS FOR

JUDICIAL REVIEW OF
STATE ENGINEER ORDER 1302
PENDING APPEAL ON
ORDER SHORTENING TIME
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[, Dale C. Bugenig, do hereby swear under perdtyerjury that theassertions of this
declaration are true and correct.

1. | am over the age of eighteen (18) yearhiave personal kawledge of the facts
stated within this declarationlf called as a witness, | would be competent to testify to the
facts.

2. This declaration is offetkin support of DNRPCA Intgenors’ Motion for Stay
of Order Granting Petitions for Judicial Revi@i State Engineer @er 1302 Pending Appeal
on Order Shortening Time (“Motion”).

3. | am the managing membef Dale C. Bugenig, Con#ing Hydrogeologist, LLC. |
work out of a field officen Eureka, Nevada.

4. | hold a Bachelor's degree in Geology aatned my Master dicience Degree in
Hydrology and Hydrogeolyy from the Uniersity of Nevada, Reno.

5. My knowledge of Eureka @inty dates back to theummer of 1973 when |
completed a comprehensive geologic field metisodsmer course near Mduhenabo and Cortez in
western Eureka County and Easteander County as aqeirement of my undgraduate degree.

6. For more than 40 years |\ provided consulting services in the discipline ¢
hydrogeology for clients located fine western U.S., primarily in tigasin and Range. As part of my
practice, | have been qualified an expert in hydrogeology agebundwater modieg on multiple
occasions. | first testified as arpert in an administrative heagibefore the Nevadatate Engineer
in 1977, and since thehave provided expetestimony over the yeaia numerous proceedings
before the Nevad&tate Engineer. | have aléeen qualified as aexpert in hydrogeology and
groundwater modeling in Californuperior Court and befthe U.S. DistricCourt in Nevada.

7. Eureka County first engaged me in 20@6help address wateesource issues
affecting the County. Work | hawendertaken on the Coyfg behalf includeshe preparation of a
comprehensive Water Resource dtéa Plan encompassing af Eureka County, which was
approved by the Board @ounty Commissioneiia 2016. | have ab prepared hydgeologic reports
and evaluated hydrogeologic repoatsd groundwater modejsrepared by other entities in their

dealings withithe County.
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8. The GMP has already credtgositive results in Diaond Valley. Groundwater
withdrawals in 2017 werestimated at 76,000 AR/yirrigators began voluaty reductionsn 2018 in
anticipation of approval of the GRby improving irrigatin efficiency, in larg part through higher-
efficiency nozzle packages and linking irrigatitm local meteorological conditions. With thesg
practices, irrigators reducegtoundwater pumpage by neothan 13,000 AF/yto 62,361 AF/yr in
2018. The GMP then went into efféat2019, resuiihg in the further reddion of pumping to 56,339
AF/yr in 2019. As this shows, aicipation and implemeation of the GMP haalready reduced the
amount of groundwater pumpbg approximately 20,008F/yr., a 26% redction from 2017.

9. | initiated a groundwat monitoring netwrk for the Diamond/alley Hydrographic
Area in 2011. The network imatly consisted of 12 wells didbuted mainly around the main
agricultural area of the basinbhe initial six wells were equippday Eureka County. Six additional
wells were equipped bthe Diamond Natural Resource Raiton and Consertian Association
(DNRPCA) through a grant from Ezka County. The network curtnhas 11 active wells.

10.  The water-level data from the network d@vnloaded to a computer twice a yea
once in December and once in May. | incorporate the data into°Esmaadsheets and prepar
hydrographs. The hydrographs agéscussed at public meetingsf the Board of County
Commissioners, DNRPCA and othmiblic meetings. The hyographs | prepare ealso used by the
Nevada Division of Water Resaas (DWR) as a soura# information abouthe Diamond Valley
aquifer. The hydrographsosted on line by DWR repe# data througbecember 201%and were
prepared by me.

11. | downloaded the data logger netk on May 6, 2020 and created update
hydrographs, which are attached tis tieclaration. The hydrograpimglicate a positie influence on
water levels in the basin as ault of a decrease in the totabgndwater pumpaga 2018 of 62,361
acre-feet per year (AFlyito 56,339 AF/yr in 2019,the inaugural year of the Diamond Valley

Groundwater Management Plan (GMPhis is evidenced by decrease in thate of water level

L http://water.nv.gov/news.aspx@ws=Diamond%20Valley%20GMast accessed 05/12/20.
2 Jared McCrum, DWR Water Commissionerygomal communication on 05/12/20 relaying
provisional groundwater pumpage data@samond Valley Hydrographic Area.
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decline in some wells, a stabilization of water leirelsther wells and a rise imater levelsn the rest
of the wells monitored.

12.  The only portion of Diamond \lay where water level trendse not positive is west
of the playa at a location appnmately 14 miles ndh-northwest of the main agricultural area a
indicated in the hydrograph for the Bailey monitgriwell. The data for this well show a rapig
decline of apprarnately 5 feet beginning itate 2018 in direct response pumping a high-yield
irrigation well located approximely four miles to the north.

13.  The monitoring well network, in combination with accurate metered pumpage
that is now available lbause of the GMP’s metering requiremel@monstrate a paisie impact on
basin water levels from the GM The water-right holdershe developed th&MP chose the
observed response of water lewelseductions in groundwater pumpaggethe primary metric with
which to assess the effectivenesthefplan. This reliase on real-worldiata, as opposed to estimate)
of the basin’s safgield, constitutes onef the foundationsf the GMP.

| declare under penalty of perjury under tlagvs of the State of Nevada that thg
foregoing is true and correct.

DATED: this 13" day of May, 2020.

I
{

ALE C. BUGENI

[72)

Hata

[72)
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