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 DIAMOND NATURAL RESOURCES PROTECTION AND CONSERVATION 

ASSOCIATION, J&T FARMS, GALLAGHER FARMS, JEFF LOMMORI, M&C HAY, 

CONLEY LAND & LIVESTOCK, LLC, JIM AND NICK ETCHEVERRY, TIM AND 

SANDIE HALPIN, DIAMOND VALLEY HAY CO., MARK MOYLE FARMS, LLC, D.F. 

AND E.M. PALMORE FAMILY TRUST, BILL AND PATRICIA NORTON, SESTANOVICH 

HAY & CATTLE, LLC, JERRY ANDERSON, BILL AND DARLA BAUMAN (“DNRPCA 

Intervenors”), by and through their attorney of record Debbie Leonard of Leonard Law, PC, 

hereby move the Court pursuant to NRCP 62 for an order staying this Court’s Findings of Fact, 

Conclusion of Law, Order Granting Petitions for Judicial Review of State Engineer Order No. 

1302 (“the Order”), pending appeal to the Nevada Supreme Court, on an order shortening time. 

A separate motion for order shortening time has been filed concurrently herewith. This Motion 

is based upon the following Points and Authorities, the declarations of Mark Moyle, Martin L. 

Plaskett, Dale C. Bugenig and Debbie Leonard attached hereto, the State Engineer’s record on 

appeal and the briefs and arguments presented to the Court. 

MEMORANDUM OF POINTS AND AUTHORITIES 

I. NOTICE OF MOTION 

A hearing on this matter is respectfully requested prior to the expiration of the 30-day 

period following service of written notice of entry of the Court’s Order. A court reporter is 

requested. It is estimated that 2 hours should be set aside for the hearing on this motion.  

Pursuant to NRCP 62(a), a party may seek enforcement of a court order after the expiration of 

30 days after service of written notice of its entry. Also, the Court’s Order has created great 

uncertainty as to the management of water use in Diamond Valley. Therefore, it is imperative 

that this matter be heard as soon as possible. 

II.  INTRODUCTION 

Because Diamond Valley groundwater users have already commenced the 2020 

irrigation season based on allocations made in the GMP, have made significant investments in 

water-conserving equipment and will be seriously harmed without the GMP’s continued 
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implementation, the DNRPCA Intervenors seek a stay of the Court’s Order so that State 

Engineer Order 1302 may remain in effect during the pendency of their appeal.  

There has been tremendous buy-in into the GMP, with over 90% compliance so far. The 

data show that the GMP’s requirements have been successful in conserving water and raising the 

groundwater level. Indeed, the lead up to and implementation of the GMP successfully reduced 

groundwater pumping in Diamond Valley by 20,000 acre feet from 2017 to 2019, an 

approximately 26% decrease. As a result, groundwater levels are showing positive trends. 

Absent a stay, the Court’s Order will have the perverse effect of increasing pumping because 

irrigators will not be bound by the GMP and could pump the full extent of their permitted rights.  

Moreover, the Court’s Order has created considerable uncertainty as to what rules 

irrigators should now follow. The GMP imposed numerous requirements on water users, and the 

State Engineer issued other orders besides Order 1302 to address GMP implementation. It is not 

clear how irrigators should regard those Orders if the GMP is not in effect. Whether the GMP 

may be reinstated by the Supreme Court or whether some form of curtailment may occur creates 

unnecessary chaos among groundwater users, making fiscal planning and farm management 

difficult, if not impossible.  

To the extent the Court deems it necessary, the Court could exempt Petitioners from the 

GMP as part of any stay order it issues. That way, they cannot claim any harm and would 

continue to exercise their water rights as if no GMP were in place. Because the circumstances 

warrant that Order 1302 remain in place, and the elements of a stay are met here, the DNRPCA 

Intervenors respectfully ask the Court to grant this motion and enter the order submitted 

concurrently herewith. 

III.  BACKGROUND 

On February 11, 2019 Petitioners Timothy Lee and Constance Marie Bailey, Fred and 

Carolyn Bailey (“Bailey Petitioners”), Sadler Ranch, LLC, and Ira R. and Montira Renner 

(collectively “Petitioners”) filed Petitions for Judicial Review seeking the reversal of the State 

Engineer’s Order 1302, which approved the Diamond Valley Groundwater Management Plan 

(“GMP”). Following briefing, the Court held oral arguments on December 10-11, 2019 in 
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Eureka, Nevada. On April 27, 2020, the Court entered Findings of Fact, Conclusions of Law, 

Order Granting Petitions for Judicial Review (“the Order”). Notices of Entry of the Order were 

filed and served by the Petitioners on April 29, 2020. 

Concurrently with this Motion, the DNRPCA Intervenors have filed a Notice of Appeal 

of the Order to the Nevada Supreme Court. They seek a stay to keep Order 1302 and the GMP in 

effect pending the outcome of the appeal. 

IV. DISCUSSION 

A. Standard for a Stay of a Judgment Pending Appeal 

When an appeal is taken from a final judgment granting, dissolving, or denying an 

injunction, the court has discretion to “stay, suspend, modify, restore, or grant an injunction on 

terms for bond or other terms that secure the opposing party’s rights.” NRCP 62(c) (emphasis 

added). A party is entitled to a stay pending appeal when such security exists. See NRCP 

62(d)(2). A bond is only appropriate where the stay is from execution of a money judgment:  

The purpose of security for a stay pending appeal is to protect the judgment 
creditor's ability to collect the judgment if it is affirmed by preserving the status 
quo and preventing prejudice to the creditor arising from the stay. However, a 
supersedeas bond should not be the judgment debtor’s sole remedy, particularly 
where other appropriate, reliable alternatives exist. 
 

Nelson v. Heer, 121 Nev. 832, 835, 122 P.3d 1252, 1254 (2005), as modified (Jan. 25, 2006). By 

the authority granted in NRS 534.037, Order 1302 was akin to an injunction that suspended the 

need for curtailment by priority while the GMP was in place. The DNRPCA Intervenors 

construe the Court’s Order to have dissolved Order 1302.   

Although not explicitly applicable to a requested stay at the district court, Nevada Rule 

of Appellate Procedure (“NRAP”) 8(c) requires an appellate court to consider the following 

factors in deciding whether to issue a stay or injunction pending appeal: 

(1) Whether the object of the appeal or writ petition will be 
defeated if the stay or injunction is denied; 

(2) Whether appellant/petitioner will suffer irreparable or serious 
injury if the stay or injunction is denied; 

(3) Whether respondent/real party in interest will suffer 
irreparable or serious injury if the stay or injunction is granted; 
and  

(4) Whether appellant/petitioner is likely to prevail on the merits 
in the appeal or writ petition.  
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While the Nevada Supreme Court generally does not hold that one factor carries more 

weight than others, the Court has recognized that if one or two factors are especially strong, they 

may counterbalance other weak factors. See Mikohn Gaming Corp. v. McCrea, 120 Nev. 248, 

251, 89 P.3d 36, 38 (2004) (citing Hansen v. Eighth Jud. Dist. Ct., 116 Nev. 650, 659, 6 P.3d 

982, 987 (2000)). In other contexts where the Legislature has created a right to engage in a 

certain procedure afforded by statute, the Nevada Supreme Court has articulated that the first 

stay factor takes on added significance and generally warrants a stay pending resolution of the 

appeal. Mikohn Gaming Corp., 120 Nev. at 251, 89 P.3d at 38 (addressing appeal from order 

compelling arbitration). The other stay factors remain relevant to the Court’s analysis, but 

“absent a strong showing that the appeal lacks merit or that irreparable harm will result if a stay 

is granted, a stay should issue to avoid defeating the object of the appeal.” Id., 120 Nev. at 251–

52, 89 P.3d at 38. The same rationale applies here to keep the GMP operational while the 

Supreme Court considers the DNRPCA Intervenors’ appeal. 

 
B. The Circumstances Here Warrant That the GMP Remain in Place Pending 

Appeal 
 

Because the GMP has resulted in significant pumping reductions in Diamond Valley; 

groundwater users have made investments and farm management decisions in reliance on its 

existence; the 2020 irrigation season has already commenced; and a stay can be tailored to allow 

the Petitioners to exercise their water rights even with the GMP in place, a stay is appropriate to 

maintain the status quo.  

1. The Object of the Appeal Will be Defeated if the GMP Does Not Remain in 
Place While the Appeal is Pending 
 

The first factor should hold substantial weight because the absence of a stay could result 

in increased pumping pending appeal, which completely defeats the purpose of NRS 534.037 

and the groundwater management plan process created by the Legislature. Through benchmark 

reductions, the GMP was designed to achieve groundwater level stabilization and the sustainable 

health of the Eureka County community and economy, while maintaining the tax base and 

avoiding disruption to the population. ROA 5, 228, 592, 706. Between 2017 and 2019, which 
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was Year 1 of the GMP, pumping in Diamond Valley was reduced from 76,000 acre feet to 

56,339 acre feet. Declaration of Mark Moyle at ¶30, attached hereto as Ex. 2; Declaration of 

Dale Bugenig at ¶8, attached hereto as Ex. 3. This is a significant reduction in pumping and was 

achieved notwithstanding the absence of penalties for non-compliance in GMP Year 1. ROA 

235. There can be no dispute that a 26% reduction in pumping greatly enhances aquifer health 

and that continued pumping reductions should be encouraged and enforced. Moyle Decl., Ex. 2 

at ¶30; Bugenig Decl., Ex. 3 at ¶8. 

Moreover, hydrographs from the most recent groundwater data indicate a positive 

influence on water levels in the basin as a result of a decrease in the total groundwater pumping. 

Bugenig Decl., Ex. 3 at ¶11 and exhibit thereto. With one exception outside the main 

agricultural area, the data show a decrease in the rate of water level decline in some wells, a 

stabilization of water levels in other wells and a rise in water levels in the rest of the wells 

monitored. Bugenig Decl., Ex. 3 at ¶¶11-12. The only groundwater decline was due to pumping 

from a high-capacity well north of the main agricultural area, not due to those who are 

participating in the GMP. Bugenig Decl., Ex. 3 at ¶¶11-12.  

Because Diamond Valley was designated a Critical Management Area in 2015, the State 

Engineer has no obligation to order curtailment by priority until 2025. See NRS 534.110(7). 

Absent the continued validity of the GMP pending appeal, no reductions in pumping will be 

required, and each groundwater user that would otherwise be subject to the GMP will be able to 

pump the full amount of its permitted right. This will result in more pumping and the associated 

declines in groundwater levels while the appeal is pending in the Nevada Supreme Court, which 

is antithetical to the purpose of the GMP. Because all water users, including the Petitioners, will 

benefit from continued enforcement of the GMP and its associated positive impacts to the 

aquifer, the first factor under NRAP 8(c) favors a stay.  

 
2. The DNRPCA Intervenors and Eureka County Will Suffer Serious Injury 

Absent the Continued Viability of the GMP While the Appeal is Pending 
 

With no GMP in place, Diamond Valley groundwater users and the basin as a whole will 

be irreparably harmed by continued – yet needless – groundwater declines, great uncertainty as 
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to their current and future livelihoods, and the absence of clear and defined rules to govern 

groundwater withdrawals.   

 
a. The Stakeholders Spent Years Developing the GMP and Considered the 

Alternatives Suggested by the Court 
 

The GMP submitted to the State Engineer was the result of hundreds of hours of 

meetings and intense efforts over many years by the DNRPCA Intervenors and other community 

members to develop a GMP that could effectively reduce pumping and stabilize the aquifer, with 

the stakeholders collectively contributing thousands of hours of their time to finding a solution 

to overpumping. ROA 2, 277-475, 713-715; Moyle Decl., Ex. 2 at ¶¶7-20, 38. The stakeholders 

considered numerous concepts for a groundwater management plan, including the possible plan 

alternatives suggested by the Petitioners and referenced by the Court in its Order (at 32:10-18). 

Moyle Decl., Ex. 2 at ¶¶23-24. The GMP that was presented to and approved by the State 

Engineer incorporates many of these suggestions, such as junior pumping reduction, water 

marketing, implementation of best farming practices, upgrade to more efficient sprinklers, and 

flexibility to use a rotating water use schedule or a shorter irrigation system in order to reduce 

pumping according to annual allocations. ROA 2-19, 217-247; Moyle Decl., Ex. 2 at ¶¶23-24. 

None of these particular strategies is mandatory because the reduction in annual allocations are 

mandatory. Moyle Decl., Ex. 2 at ¶23. It is up to each water user to determine how to manage its 

operations to make the most efficient use of reduced water allocations. Moyle Decl., Ex. 2 at 

¶23.  

The GMP proponents also determined that those other alternatives alone would not 

successfully bring the basin into balance while maintaining the Eureka County economic base 

and the Diamond Valley community because, absent participation by “senior” right holders (i.e., 

those whose rights predate May 12, 1960), complete curtailment of “junior” rights (i.e., those 

that post-date May 12, 1960) will always be required. Moyle Decl., Ex. 2 at ¶24. No matter how 

much the juniors conserve, pumping will always exceed 30,000 acre feet if the seniors do not 

change their practices as well. Moyle Decl., Ex. 2 at ¶24. Only if juniors reduce their pumping to 

zero (i.e., total curtailment) will withdrawals equal the perennial yield. Moyle Decl., Ex. 2 at 
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¶24. This would have devastating effects on Diamond Valley and the town of Eureka, severely 

impacting businesses, individuals, family farming operations, and the agricultural livelihood of 

the community. Moyle Decl., Ex. 2 at ¶24. Complete destruction of livelihoods and the 

associated impact to Eureka County’s economy defeats the entire purpose of NRS 534.037 and 

NRS 534.110(7) and was not a viable plan option. Moyle Decl., Ex. 2 at ¶37. 

b. The Stakeholders Made Significant Financial Investments to Achieve the 
Reductions Mandated by the GMP That Will be Lost Should the Court’s 
Order Not be Stayed 
 

Those who are subject to the GMP have made significant investments in water-efficient 

technologies and meters in reliance on the existence of the GMP. Declaration of Martin L. 

Plaskett at ¶¶4-5, attached hereto as Ex. 4; Moyle Decl., Ex. 2 at ¶37. The GMP required the 

purchase of a specific type of meter. ROA 17, 221, 237; GMP Meters Pamphlet, attached hereto 

as Ex. 5; DWR Meters Presentation, attached hereto as Ex. 7. Over 90% of Diamond Valley 

irrigators have purchased and installed the type of totalizing meters specified in the GMP. 

Plaskett Decl., Ex. 4 at ¶4. At an approximate cost of $3,000/each, these 178 meters represent a 

total community investment of approximately $534,000 in meters. Plaskett Decl., Ex. 4 at ¶5(a). 

In order to continue their operations with the reduced allocations mandated by the GMP, 

approximately 35% of Diamond Valley irrigators have purchased a new pivot or converted to 

the most efficient spray application systems to conserve water. Plaskett Decl., Ex. 4 at ¶4. This 

includes the purchase and installation of 58 Low Elevation Spray Application (“LESA”) 

Systems, at an approximate cost of $9,000 each for a total community investment of 

approximately $522,000. Due to being low to the ground in the crop canopy, LESA Systems are 

the most efficient application systems available. Plaskett Decl., Ex. 4 at ¶5(b). It also includes 

the purchase and installation of 10 new pivots equipped with LESA systems at an approximate 

cost of $75,000/each for a total community investment of approximately $750,000. Plaskett 

Decl., Ex. 4 at ¶5(c). 

Diamond Valley irrigators have also purchased and installed 127 Medium Elevation 

Spray Application (“MESA”) Systems at an approximate cost of $3,500 each for a total 

community investment of approximately $444,500. Plaskett Decl., Ex. 4 at ¶5(d). Although 
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some irrigators installed MESA prior to when the groundwater management planning process 

began in earnest, some have done so only recently in anticipation of the GMP. Id. Diamond 

Valley irrigators have also purchased and installed 40 Ag Sense and Field Net Smart pivot 

controllers and soil moisture field monitoring systems and subscriptions at an approximate cost 

of $1,700/each for total community investment of approximately $68,000. Plaskett Decl., Ex. 4 

at ¶5(e). Based on these equipment upgrades, the total estimated financial investment in water-

efficiency measures by stakeholders who are participating in the GMP is approximately 

$2,318,500. Plaskett Decl., Ex. 4 at ¶5(f). 

Those stakeholders made these investments with the good-faith belief that the GMP 

complied with NRS 534.037 and was what the Nevada Legislature intended in authorizing the 

GMP process. Plaskett Decl., Ex. 4 at ¶6; Moyle Decl., Ex. 2 at ¶37. They would not have made 

these investments if the only possible groundwater management plan that could be upheld in 

court involved curtailment by priority. Plaskett Decl., Ex. 4 at ¶7; Moyle Decl., Ex. 2 at ¶37. If 

junior appropriators will ultimately be forced to stop irrigating in the face of complete 

curtailment, which the Court’s conclusions necessitate a GMP to require, the cost of these 

investments will be lost and can never be recovered. See id.  

 
c. Absent a Stay, There is Considerable Uncertainty Regarding the Rules 

That Govern Management of the Basin 
 

Additionally, the Diamond Valley community and Eureka County as a whole will suffer 

serious and irreparable harm should a stay not issue because the aquifer condition will decline, 

and the Court’s Order has left water users with ambiguity as to the rules they should follow. 

Moyle Decl., Ex. 2 at ¶31. In furtherance of the GMP, the State Engineer issued other orders 

regarding management of the Diamond Valley basin, such as Orders 1305 and 1305a, attached 

hereto as Ex. 8. There is now uncertainty regarding the effectiveness of these orders and whether 

extension requests are now required to prove beneficial use and prevent a forfeiture. Moyle 

Decl., Ex. 2 at ¶35. With the Court’s Order having struck down the GMP, there is great 

uncertainty now among water users regarding the rules under which they are operating and 
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whether or not they should continue to invest in water-saving measures since curtailment may 

now be inevitable. Moyle Decl., Ex. 2 at ¶31. 

At the time the Court issued its Order, the 2020 irrigation season (GMP Year 2) had 

already begun. Moyle Decl., Ex. 2 at ¶34. Water users made decisions as to what fields to 

irrigate and other farm management plans based on the existence of GMP. Moyle Decl., Ex. 2 at 

¶34. Prior to the Court’s Order, the share register for Year 2 was already issued to show the 

annual allocations. Moyle Decl., Ex. 2 at ¶34; 2020 Share Register, attached hereto as Ex. 13. 

Starting in Year 2, the GMP required that penalties be assessed for non-compliance. ROA 235; 

Moyle Decl., Ex. 2 at ¶34. With the Court’s Order striking down the GMP, there is no 

mechanism in place to enforce the cap on annual allocations. Moyle Decl., Ex. 2 at ¶34. Without 

such limits, pumping may increase, rather than decrease, as would occur were the GMP in force. 

Moyle Decl., Ex. 2 at ¶34. 

Because the GMP was developed by local stakeholders, community involvement and 

buy-in to the GMP has been outstanding. Moyle Decl., Ex. 2 at ¶33. As a result, even since the 

Order was issued, irrigators have continued to voluntarily comply with the GMP. Moyle Decl., 

Ex. 2 at ¶33. However, because the Court struck down the GMP and should no stay issue, water 

rights holders may choose to pump the full amount of their permits, which will lead to increased 

pumping while the GMP is on appeal, rather than the benchmark reductions required by the 

GMP. Moyle Decl., Ex. 2 at ¶33. This is counterproductive to the goal of reducing pumping in 

the basin. Moyle Decl., Ex. 2 at ¶33.  

Absent the continued existence of the GMP pending appeal, the efforts of DNRPCA and 

its members to develop a groundwater management plan that brings the basin into balance and 

maintains the Diamond Valley economic base will be undermined. The uncertainty of whether 

they will be able to continue irrigating five years from now (when the 10-year window after 

CMA designation closes) will itself disrupt the economy, severely impacting businesses, 

individuals, family farming operations, and the agricultural livelihood of the community. To 

avoid serious, irreparable harm, it is important that Order 1302 remain in effect until the Nevada 

Supreme Court reaches a final decision. 
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d. The Water Manager’s Oversight Will be Lost Absent a Stay 

Nevada Division of Water Resources (“DWR”) staff spent many hours to assist Diamond 

Valley irrigators bring the basin back into balance and avoid curtailment by priority. Moyle 

Decl., Ex. 2 at ¶29. DWR also invested in the GMP by creating and maintaining the shares 

database, developing procedures and forms to implement the GMP, training GMP participants, 

and hiring a GMP Water Manager to oversee the GMP in Eureka County using fees assessed to 

GMP participants. Moyle Decl., Ex. 2 at ¶29; DWR Forms, attached hereto as Ex. 9. The Water 

Manager manages the GMP, verifies data reporting, and serves as a resource to water users who 

are subject to the GMP. Moyle Decl., Ex. 2 at ¶29. If the Water Manager’s position is lost 

because the Court has struck down the GMP, the important data verification function will not be 

performed unless a stay is entered to keep the GMP in place pending appeal. Moyle Decl., Ex. 2 

at ¶29. 

3.  Petitioners Will Suffer No Harm Should the GMP Remain in Place 

Conversely, Petitioners will not suffer serious or irreparable harm if this stay is granted 

because their rights continue to be satisfied. The Court’s Order states, without citing to evidence 

in the record, that vested rights will be harmed by the GMP because “[t]he DVGMP on its face 

fails to reduce the harm caused by overpumping and aggravates the depleted water basin.” Order 

at 24:2-3. The DNRPCA Intervenors respectfully disagree with that conclusion, and the data do 

not support it. See Bugenig Decl., Ex. 3 at ¶11 and GMP Monitoring Data attached thereto; see 

also GMP Monitoring Data from DWR Website, attached hereto as Ex. 6. After GMP Year 1, 

positive trends in groundwater levels were nearly ubiquitous in Diamond Valley. See id.  

The record contains no causal connection between the GMP and alleged negative 

impacts to vested rights. The Court assumed those impacts because the GMP allows for 

continued pumping over the 30,000 acre feet perennial yield so that benchmark pumping 

reductions could occur over time. Order at 24:13-15. Yet the Court also concluded that NRS 

534.110(7) allowed for continued pumping over the perennial yield and did not require that the 

basin come into balance within 10 years. Order at 15:1-16:7 As stated by the Court,  
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NRS 534.110(7) does not state a GMP must accomplish the goal of equilibrium in 
a CMA basin within 10 years from the GMP approval. An undertaking as 
immense as bringing a depleted aquifer into balance could easily surpass 10 years 
depending on the extent of harm to the aquifer …  If the State Engineer finds, 
which he did here, that the DVGMP sets forth the necessary steps for removal of 
the basin as a CMA, he may approve a GMP even if the DVGMP exceeds a 10 
year period. 

Order at 15:5-18. These conclusions are inconsistent, and the only way to reconcile them would 

be for the Court to rule that the statute is unconstitutional because it allows vested rights to be 

impaired, which the Court did not do and was not asked by Petitioners to do.  

Based on the Court’s conclusion regarding alleged impacts to vested rights, no 

groundwater management plan could be approved in Diamond Valley other than one that 

involves immediate and complete curtailment by priority for any rights that post-date May 12, 

1960. This constitutes serious harm and deprives the junior appropriators of the benefits the 

Legislature intended to confer with CMA designation and the ability to adopt a groundwater 

management plan. See NRS 534.110(7). 

There is no evidence in the record that the continued existence of the GMP while the 

appeal is pending will cause harm to the Petitioners. To the contrary, Sadler and Bailey have 

been granted mitigation rights for their vested surface claims. See Permit 63497, attached hereto 

as Ex. 10; Permit 82268 and Permit 81720, attached hereto as Ex. 11. Because Sadler and Bailey 

are pumping water from wells located in the spring sources, those sources will never start 

producing again from the surface, whether or not the GMP is in place. Indeed, the scientific 

evidence indicates that even with curtailment of the basin so that withdrawals are limited to 

30,000 acre feet, those springs will not run again. ROA 464, 467. Renner has only recently 

contended that its vested claims may been impacted by pumping in Diamond Valley and has 

applied for mitigation rights. Appl. 89295 and 89296, attached hereto as Ex. 12. There has been 

no determination by the State Engineer that Renner’s vested rights have been impacted by 

Diamond Valley pumping and that mitigation rights should be granted.     

The data show that GMP is having a positive influence on groundwater levels. Bugenig 

Decl., Ex. 3 at ¶11. In that, without the GMP, pumping will likely increase and exert greater 

stress on the aquifer, Petitioners cannot attribute any specific harm to the GMP should the GMP 
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remain in force pending appeal. To address any claimed harm, the Court can tailor a stay order 

to exempt the Petitioners from the GMP. If Petitioners wish to be exempted from the GMP, 

however, they likewise cannot avail themselves of the GMP’s benefits, such as banking water 

for a subsequent year. As the Court can see from the 2020 Share Register, the Bailey Petitioners 

banked water from 2019. 2020 Share Register, Pages 3-4 of 10, Ex. 13 hereto. They will need to 

forego that water and cannot bank additional water should the Court’s stay order exclude them 

from the GMP. 

 
4. The DNRPCA Intervenors Are Likely to Prevail on Appeal Because the Court’s 

Order Renders 534.110(7) Meaningless as to Diamond Valley 
 

Respectfully, the DNRPCA Intervenors believe the Court’s Order contains multiple legal 

errors that will result in reversal by the Supreme Court. By concluding that the Legislature did 

not intend to stray at all from prior appropriation principles, the Court’s Order rendered 

meaningless the groundwater management plan provisions in NRS 534.110(7) and NRS 

534.037. If the Court’s analysis were accepted, as to Diamond Valley, no groundwater 

management plan could be enacted unless it involves complete or nearly complete curtailment 

by priority, which defeats the statutory purpose. See NRS 534.110(7). When taken to its logical 

conclusion, the Court’s analysis would prohibit a groundwater management plan that involves 

any pumping over the 30,000 acre feet perennial yield.  

Moreover, the DNRPCA Intervenors presented certain arguments that the Court did not 

address at all. See, e.g., DNRPCA Ansr. Br. at 14-15 (discussing other examples of where the 

Legislature has departed from strict prior appropriation principles and the State Engineer’s 

authority to approve the GMP based on NRS 534.120(2), which allows him to manage 

groundwater withdrawals for the public welfare). The DNRPCA Intervenors believe the 

Supreme Court will find its arguments compelling and will uphold the GMP.  

The Court also did not take into account that the majority of senior right holders agreed 

to the GMP. Of the 30,000 acre feet of “senior” rights in the basin, 18,700 afa, or about 64%, 

signed the petition. ROA 4, 148-216; Moyle Decl., Ex. 2 at ¶19. Some seniors who did not sign 

the petition nevertheless provided public comments in favor of the GMP. ROA 545, 726; Moyle 
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Decl., Ex. 2 at ¶19. In total, those who voted in favor of the GMP or provided favorable 

testimony represented 20,957.63 acre feet or 71.4% of the senior rights. ROA 167, 185-187, 

191, 197-198, 200, 207, 209, 212, 214-215, 499-501, 545, 547, 588-589, 591, 594-595, 680-

682, 703-705, 711-721, 726-730, 736-737; Moyle Decl., Ex. 2 at ¶19. For context, the Bailey 

Petitioners represent only 1,934.116 acre feet of senior rights, and Renner and Sadler 

groundwater rights that are subject to the GMP are junior. ROA 499-501. 

Regardless of what the Court thinks of the DNRPCA Intervenors’ arguments, the 

Supreme Court has held that where the object of an appeal will be defeated if the stay is denied, 

a stay is generally warranted, regardless of the merits. See Mikohn Gaming Corp., 120 Nev. at 

253-54, 89 P.3d at 40. In such circumstances, a court should only deny the motion to stay if 

“appellate relief is unattainable” or “clearly not warranted,” such as where “the appeal appears 

frivolous or if the appellant apparently filed the stay motion purely for dilatory purposes.” Id. at 

253, 89 P.3d at 40. “[A] stay should generally be granted in other cases.” Id. Because the 

DNRPCA Intervenors have presented legitimate arguments and seek a stay to protect the 

hydrologic and economic health of the Diamond Valley community, the circumstances here are 

precisely those where a stay is warranted. See id. 

V. CONCLUSION 

Absent the continued existence of the GMP, the basin conditions will deteriorate. 

Pumping will inevitably increase from where it was in 2019 and great uncertainty will cloud the 

economy and social fabric of Eureka County. Without a stay, the purpose of the appeal will be 

defeated, serious harm will occur to the Diamond Valley aquifer and the basin’s water users, yet 

the Petitioners will not be harmed at all should the GMP remain in place.  

The DNRPCA Intervenors presented compelling arguments in support of the GMP, some 

of which the Court did not address in its Order. Respectfully, the DNRPCA Intervenors believe 

the Court’s Order renders the pertinent statutes meaningless. Based on the foregoing, the 

DNRPCA Intervenors respectfully request that this Court grant this Motion for Stay of Order 

Granting Petitions for Judicial Review Pending Appeal, keep Order 1302 and the GMP in effect 

while the case is before the Supreme Court, tailor the scope of the stay as needed to exclude the 
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I, Debbie Leonard, do hereby swear under penalty of perjury that the assertions of this 

declaration are true and correct. 

1. I am over the age of eighteen (18) years. I have personal knowledge of the facts 

stated within this declaration. If called as a witness, I would be competent to testify to these 

facts. 

2. I am the owner of Leonard Law, PC and counsel of record for DNRPCA 

Intervenors in this case. 

3. This declaration is offered in support of DNRPCA Intervenors’ Motion for Stay 

of Order Granting Petitions for Judicial Review of State Engineer Order 1302 Pending Appeal 

and to authenticate certain exhibits attached thereto. 

4. I printed the following exhibits to the Motion from the website of the Division of 

Water Resources, which are available at the following link: 

http://water.nv.gov/news.aspx?news=Diamond%20Valley%20GMP  

a. Attached as Exhibit 5 to the Motion is a true and correct copy of the State 

Engineer’s Pamphlet titled “Diamond Valley Groundwater Management Plan 

Implementation: Key Information.” 

b. Attached as Exhibit 6 to the Motion is a true and correct copy of the data 

from Eureka County & DNRPCA’s monitoring wells that is currently 

available on the State Engineer’s website. Dale C. Bugenig, whose 

declaration is attached as Ex. 3 to the Motion, contains more recent data. 

c. Attached as Exhibit 7 to the Motion is a true and correct copy of the State 

Engineer’s NDWR Meters Database presentation. 

d. Attached as Exhibit 9 to the Motion are true and correct copies of the State 

Engineer’s form Meter Variance Request Under the Diamond Valley 

Groundwater Management Plan, form Temporary Change to New Well 

Under the Diamond Valley Groundwater Management Plan and form 

Transfer of Water Allocation Under the Diamond Valley Groundwater 

Management Plan.  
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 I Mark Moyle, do hereby swear under penalty of perjury that the assertions of this 

declaration are true and correct. 

1. I am over the age of eighteen (18) years.  I have personal knowledge of the facts 

stated within this declaration.  If called as a witness, I would be competent to testify to these 

facts. 

2. This declaration is offered in support of DNRPCA Intervenors’ Motion for Stay 

of Order Granting Petitions for Judicial Review of State Engineer Order 1302 Pending Appeal 

on Order Shortening Time (“Motion”). Concurrently with the Motion, the DNRPCA Intervenors 

are filing a notice of appeal of the Court’s Order Granting Petitions for Judicial Review of State 

Engineer Order 1302 (“Order”). 

3. I am a manager of Mark Moyle Farms, LLC, which holds certain permits and 

certificates of appropriation of water issued by the Nevada State Engineer for the Diamond 

Valley Hydrographic Basin No. 153. Some of my water rights have priority dates that pre-date 

May 12, 1960 (the dividing line between “seniors” and “juniors” in Diamond Valley at which 

time 30,000 acre feet of groundwater was appropriated in the basin) and some have priority 

dates that post-date May 12, 1960. I therefore own both “senior” and “junior” rights.  

4. DNRPCA is a Nevada non-profit corporation comprised of water users in 

Diamond Valley. I am president and chairman of DNRPCA’s board of directors. 

5. This declaration summarizes some of the history to develop the GMP; the 

successes of the GMP in Year 1 to significantly reduce pumping Diamond Valley; and the harm 

to the Diamond Valley community should the Court not issue a stay that allows the GMP to 

remain in place pending appeal. 

6. I have been involved with the GMP development process from its inception 

through the present.   

7. Recognizing the need to stabilize groundwater levels and reduce pumping, water 

users in Diamond Valley came together in 2010 to form DNRPCA to, among other things, 

protect, conserve and promote the harmonious use of groundwater in Diamond Valley. Starting 
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in March 2014, many groundwater rights holders, primarily irrigators, came together to start 

making progress towards developing a GMP.  

8. The group held a meeting and decided to request that the Eureka Conservation 

District (“ECD”), a locally elected, third-party, government entity, take the lead role in 

facilitating the process. Soon thereafter, the ECD officially accepted the role of facilitating the 

development of a GMP.  

9. DNRPCA and its members worked extensively with Eureka County, ECD, the 

Eureka Producers Cooperative and individual irrigators (collectively, “Planning Process 

Participants”) on a GMP to address overdraft conditions in Diamond Valley.  

10. The GMP evolved out of the State Engineer’s efforts to get stakeholder 

involvement in the Diamond Valley groundwater management process. The State Engineer held 

workshops in March 2009 and again in February 2014 to engage in discussions with Diamond 

Valley irrigators regarding potential solutions to the overdraft conditions.  

11. In June 2013, Hansford Economic Consulting was engaged to conduct a study to 

assess the financial feasibility of developing a General Improvement District that could carry out 

a water management program to enhance the sustainability of the underground water supply and 

storage for the Diamond Valley Hydrographic Basin. In May 2014, Hansford Economic 

Consulting was engaged to conduct a study of potential water use set-aside programs for 

Diamond Valley.  

12. Additionally, ECD contracted with Walker & Associates (“Walker”) in May 

2014 to assist in scoping the GMP. ECD sent a letter to every groundwater right holder and all 

known domestic well holders in Diamond Valley to inform them that Walker would be hosting 

facilitated workshops and private meetings (if requested) to identify the issues, hurdles, and 

opportunities that stakeholders believed were relevant to development of a GMP in Diamond 

Valley, including potential strategies to reduce pumping. Walker held many facilitated public 

workshops and private meetings, collecting comments and ideas for what a successful GMP 

would look like.  
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13. Also in 2014, various Planning Process Participants researched water plans, 

agreements, and programs that had been employed in other areas where overappropriation was 

an issue. These were also discussed in the scoping process.  

14. The Planning Process Participants entertained various possible solutions to the 

overdraft problem and received presentations on the potential development and implementation 

of a water market-based system meant to provide ultimate flexibility in using water, while 

incentivizing conservation and allowing willing participants’ quick sale, lease, and trade of 

water in times when needed. The GMP was developed to adapt these concepts to local needs, 

desires, and constraints. 

15. In 2015, Steve Lewis of the University of Nevada Cooperative Extension began 

to facilitate sessions with stakeholders to develop a GMP. At that time, the Planning Process 

Participants established a goal to have a draft GMP completed within 18 months. The Planning 

Process Participants formed a committee to keep the planning process moving forward and to 

communicate with stakeholders regarding the planning process.  

16. On August 25, 2015, the State Engineer designated Diamond Valley as a Critical 

Management Area (“CMA”). Pursuant to NRS 534.110, this designation started a ten-year time 

period for groundwater rights holders to develop a GMP.  

17. Starting in Spring 2015, the Planning Process Participants met regularly to 

develop the GMP, working to ensure the GMP included provisions for, among other things, 

governance, pumping reductions, recognition of vested rights, addressing overdraft conditions, 

metering, efficiency, funding and compliance.  

18. In February 2016, the Planning Process Participants elected a Groundwater 

Management Plan Advisory Board (“AB”) by nomination and majority vote. Thereafter, the AB 

took over much of the responsibility for facilitating GMP development from the professional 

facilitators. The AB made recommendations for consideration to the entire group of groundwater 

rights holders who were participating in the GMP process. From February 2016 until submittal 

of the GMP to the State Engineer, there were an additional twenty-three formal Advisory Board 

meetings and twenty formal full-group meetings.  



  

5 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

19. The petition for approval of the GMP was submitted to the State Engineer on 

August 20, 2018. Of the 30,000 acre feet of “senior” rights in the basin, 18,700 afa, or about 

64%, signed the petition. Some seniors who did not sign the petition nevertheless spoke in favor 

of the GMP at the State Engineer’s hearing. In total, those who voted in favor of the GMP or 

provided favorable testimony represented 20,957.63 acre feet or 71.4% of the senior rights. For 

context, the Bailey Petitioners represent only 1,934.116 acre feet of senior rights, and Renner 

and Sadler groundwater rights that are subject to the GMP as junior.  

20. The GMP submitted to the State Engineer was the result of hundreds of hours of 

meetings and intense efforts over many years by the Planning Process Participants and the 

Advisory Board. As this history shows, the GMP process was initiated by the local community 

and stakeholders years before the State Engineer declared the basin a CMA in 2015, and then 

continued for an additional three years after the designation.  

21. On January 11, 2019, after receiving written public comments and conducting a 

public hearing as specified in NRS 534.037, the State Engineer approved the GMP.  

22. The GMP was designed to ensure groundwater level stabilization and the 

sustainable health of the Eureka County community and economy, while maintaining the tax 

base and avoiding disruption to the population. It provides flexibility through benchmark 

reductions with yearly allocations adjusted through well monitoring data, annual precipitation 

values, and conservation relief.  

23. The Planning Process Participants considered the possible plan alternatives 

suggested by the Petitioners and referenced by the Court in its Order (at 32:10-18). The GMP 

that was presented to and approved by the State Engineer incorporates many of these 

suggestions, such as junior pumping reduction, water marketing, implementation of best farming 

practices, upgrade to more efficient sprinklers, and flexibility to use a rotating water use 

schedule or a shorter irrigation system in order to reduce pumping according to annual 

allocations. None of these particular strategies is mandatory because the reduction in annual 

allocations are mandatory. It is up to each water user to determine how to manage its operations 

to make the most efficient use of reduced water allocations.  
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24. The Planning Process Participants also determined that those other alternatives 

alone would not successfully bring the basin into balance while maintaining the Eureka County 

economic base and the Diamond Valley community because, absent participation by “senior” 

right holders (i.e., those whose rights predate May 12, 1960), complete curtailment of “junior” 

rights (i.e., those that post-date May 12, 1960) will always be required. No matter how much the 

juniors conserve, pumping will always exceed the 30,000 acre-feet perennial yield if the seniors 

do not change their practices as well. As long as the seniors continue to pump the full amount of 

their permits, only if junior irrigators reduce their pumping to zero (i.e., total curtailment) will 

withdrawals equal the perennial yield. This would have devastating effects on Diamond Valley 

and the town of Eureka, severely impacting businesses, individuals, family farming operations, 

and the agricultural livelihood of the community. Such complete destruction of livelihoods and 

the associated impact to Eureka County’s economy defeats the entire purpose of NRS 534.037 

and NRS 534.110(7) and was not a viable plan option. 

25. The Planning Process Participants also looked for funding sources for a water 

rights purchase program but were unsuccessful. 

26. Prior to approval of the GMP, there was already an extensive network of 

monitoring wells in Diamond Valley, including those of the State, Eureka County, and 

DNRPCA. A key component of the DVGMP was the creation of an even more robust system for 

data collection and reporting to monitor water use and groundwater levels. Data of groundwater 

levels is regularly collected. The data collected in the last few years, as water users started to 

invest in water-efficiency technologies and the GMP was implemented, show that groundwater 

levels in Diamond Valley are starting to stabilize.  

27. The GMP provides that “[a]ll groundwater pumped from Diamond Valley that is 

subject to this GMP shall be metered using an approved Smart-capable flow meter…before any 

groundwater subject to the GMP may be put to use.” This requirement promotes uniformity and 

standardization and ensures accurate and reliable data reporting.  

28. The 2019 irrigation season was Year 1 of the GMP. No penalties for non-

compliance were assessed in Year 1 so that water users could get the necessary infrastructure in 
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place and adjust to the new procedures. Notwithstanding the absence of penalties in Year 1, 

there was over 90% irrigator compliance with the GMP’s meter requirement. 

29. The Division of Water Resources (“DWR”) has invested considerable time and 

labor into the GMP. DWR staff regularly communicate with the Planning Process Participants 

during the development of the GMP and attended planning meetings. DWR developed and now 

manages the meters database, educated irrigators in meter purchase and installation, and 

developed forms to implement specific provisions of the GMP. Using assessments from water 

users, DWR also hired a Water Manager to live in Eureka and manage the GMP, verify data 

reporting, and serve as a resource to water users who are subject to the GMP. If the Water 

Manager’s position is lost because the Court has struck down the GMP, the important data 

verification function will not be performed unless a stay is entered to keep the GMP in place 

pending appeal.  

30. In 2017, prior to the GMP being approved, estimated basin-wide groundwater 

usage was 76,000 acre feet based on crop inventory. In 2019, Year 1 of the GMP, actual usage 

could be measured because of the GMP’s metering requirement and was reduced to 

approximately 56,000 acre feet. This amounted to a 20,000 acre-foot, or about a 26%, reduction 

in annual water use. This reduction far exceeded the Planning Process Participants’ expectations. 

The benchmark reduction table in the GMP did not anticipate this level of reduction until Year 8 

of the GMP. With this success, the general feeling in the community regarding the GMP has 

been a sense of optimism that adequate reductions in pumping are achievable to bring the basin 

into balance while also preserving the social and economic fabric of Eureka County. 

31. With the Court’s Order having struck down the GMP, there is great uncertainty 

now among water users regarding the rules under which they are operating and whether or not 

they should continue to invest in water-saving measures since curtailment may now be 

inevitable.  

32. There has been significant community investment in and implementation of 

conservation practices, as more specifically addressed in the Declaration of Martin L. Plaskett, 

attached to the Motion.  
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33. Because the GMP was developed by local stakeholders, community involvement 

and buy-in to the GMP has been outstanding. As a result, even since the Order was issued, 

irrigators have continued to voluntarily comply with the GMP. However, because the Court 

struck down the GMP, water rights holders may choose to pump the full amount of their 

permits, which will lead to increased pumping while the GMP is on appeal, rather than the 

benchmark reductions required by the GMP. This is counterproductive to the goal of reducing 

pumping in the basin. 

34. At the time the Court issued its Order, the 2020 irrigation season (GMP Year 2) 

had already begun. Water users made decisions as to what fields to irrigate and other farm 

management plans based on the existence of GMP. Prior to the Court’s Order, the share register 

for Year 2 was already issued to show the annual allocations. Starting in Year 2, the GMP 

required that penalties be assessed for non-compliance. With the Court’s Order striking down 

the GMP, there is no mechanism in place to enforce the cap on annual allocations. Without such 

limits, pumping may increase, rather than decrease, as would occur were the GMP in force.  

35. In furtherance of the GMP, the State Engineer issued other orders regarding 

management of the Diamond Valley basin, such as Order 1305 and 1305a. There is now 

uncertainty regarding the effectiveness of these orders and whether extension requests are now 

required to prove beneficial use and prevent a forfeiture. 

36. Absent a stay that keeps the GMP in effect, the DNRPCA Intervenors and 

Diamond Valley as a whole will be harmed by potential increases in pumping, the uncertainty 

regarding the rules that should be followed, and the lost investments in water-saving 

technologies to comply with the GMP if curtailment is inevitable, as the Court’s Order suggests.  

37. My company, Mark Moyle Farms, is one of the stakeholders who made 

significant financial investments in water-conserving technologies to meet the reductions in 

annual allocations that the GMP requires. I made these investments with the good-faith belief 

that the GMP complied with NRS 534.037 and was what the Nevada Legislature intended in 

authorizing the GMP process. I would not have made these investments if the only possible 

groundwater management plan that could be upheld in court involved curtailment by priority.  
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 I, Dale C. Bugenig, do hereby swear under penalty of perjury that the assertions of this 

declaration are true and correct. 

1. I am over the age of eighteen (18) years.  I have personal knowledge of the facts 

stated within this declaration.  If called as a witness, I would be competent to testify to these 

facts. 

2. This declaration is offered in support of DNRPCA Intervenors’ Motion for Stay 

of Order Granting Petitions for Judicial Review of State Engineer Order 1302 Pending Appeal 

on Order Shortening Time (“Motion”).  

3. I am the managing member of Dale C. Bugenig, Consulting Hydrogeologist, LLC. I 

work out of a field office in Eureka, Nevada.   

4. I hold a Bachelor’s degree in Geology and earned my Master of Science Degree in 

Hydrology and Hydrogeology from the University of Nevada, Reno.   

5. My knowledge of Eureka County dates back to the summer of 1973 when I 

completed a comprehensive geologic field methods summer course near Mount Tenabo and Cortez in 

western Eureka County and Eastern Lander County as a requirement of my undergraduate degree.  

6.  For more than 40 years I have provided consulting services in the discipline of 

hydrogeology for clients located in the western U.S., primarily in the Basin and Range. As part of my 

practice, I have been qualified as an expert in hydrogeology and groundwater modeling on multiple 

occasions.  I first testified as an expert in an administrative hearing before the Nevada State Engineer 

in 1977, and since then, have provided expert testimony over the years in numerous proceedings 

before the Nevada State Engineer. I have also been qualified as an expert in hydrogeology and 

groundwater modeling in California Superior Court and before the U.S. District Court in Nevada.  

7.  Eureka County first engaged me in 2006 to help address water-resource issues 

affecting the County. Work I have undertaken on the County’s behalf includes the preparation of a 

comprehensive Water Resource Master Plan encompassing all of Eureka County, which was 

approved by the Board of County Commissioners in 2016. I have also prepared hydrogeologic reports 

and evaluated hydrogeologic reports and groundwater models prepared by other entities in their 

dealings with the County.    
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8. The GMP has already created positive results in Diamond Valley. Groundwater 

withdrawals in 2017 were estimated at 76,000 AF/yr. Irrigators began voluntary reductions in 2018 in 

anticipation of approval of the GMP by improving irrigation efficiency, in large part through higher-

efficiency nozzle packages and linking irrigation to local meteorological conditions. With these 

practices, irrigators reduced groundwater pumpage by more than 13,000 AF/yr to 62,361 AF/yr in 

2018. The GMP then went into effect in 2019, resulting in the further reduction of pumping to 56,339 

AF/yr in 2019. As this shows, anticipation and implementation of the GMP has already reduced the 

amount of groundwater pumped by approximately 20,000 AF/yr., a 26% reduction from 2017.   

9. I initiated a groundwater monitoring network for the Diamond Valley Hydrographic 

Area in 2011.  The network initially consisted of 12 wells distributed mainly around the main 

agricultural area of the basin. The initial six wells were equipped by Eureka County. Six additional 

wells were equipped by the Diamond Natural Resource Protection and Conservation Association 

(DNRPCA) through a grant from Eureka County. The network currently has 11 active wells.   

10. The water-level data from the network are downloaded to a computer twice a year; 

once in December and once in May. I incorporate the data into Excel© spreadsheets and prepare 

hydrographs. The hydrographs are discussed at public meetings of the Board of County 

Commissioners, DNRPCA and other public meetings. The hydrographs I prepare are also used by the 

Nevada Division of Water Resources (DWR) as a source of information about the Diamond Valley 

aquifer. The hydrographs posted on line by DWR represent data through December 20191 and were 

prepared by me. 

11. I downloaded the data logger network on May 6, 2020 and created updated 

hydrographs, which are attached to this declaration. The hydrographs indicate a positive influence on 

water levels in the basin as a result of a decrease in the total groundwater pumpage in 2018 of 62,361 

acre-feet per year (AF/yr) to 56,339 AF/yr in 2019,2 the inaugural year of the Diamond Valley 

Groundwater Management Plan (GMP). This is evidenced by a decrease in the rate of water level 

 

1 http://water.nv.gov/news.aspx?news=Diamond%20Valley%20GMP, last accessed 05/12/20. 
2 Jared McCrum, DWR Water Commissioner, personal communication on 05/12/20 relaying 
provisional groundwater pumpage data for Diamond Valley Hydrographic Area.  
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decline in some wells, a stabilization of water levels in other wells and a rise in water levels in the rest 

of the wells monitored.  

12. The only portion of Diamond Valley where water level trends are not positive is west 

of the playa at a location approximately 14 miles north-northwest of the main agricultural area as 

indicated in the hydrograph for the Bailey monitoring well. The data for this well show a rapid 

decline of approximately 5 feet beginning in late 2018 in direct response to pumping a high-yield 

irrigation well located approximately four miles to the north. 

13. The monitoring well network, in combination with accurate metered pumpage data 

that is now available because of the GMP’s metering requirement, demonstrate a positive impact on 

basin water levels from the GMP. The water-right holders who developed the GMP chose the 

observed response of water levels to reductions in groundwater pumpage as the primary metric with 

which to assess the effectiveness of the plan. This reliance on real-world data, as opposed to estimates 

of the basin’s safe yield, constitutes one of the foundations of the GMP.   

I declare under penalty of perjury under the laws of the State of Nevada that the 

foregoing is true and correct.   

 DATED:  this 13th day of May, 2020.  
      
          

DALE C. BUGENIG 
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DO NOT: 

�
�� Reset totalizer #1�² this will be password pro-
tected in 2020 with a NDWR password. 

 

Specific Instructions for 
Siemens MAGFLO Meter 

Nevada Division of Water Resources  

Conserving, protecting, managing, and 
�H�Q�K�D�Q�F�L�Q�J���W�K�H���6�W�D�W�H�¶�V���Z�D�W�H�U���U�H�V�R�X�U�F�H�V���� 

Diamond Valley 
Groundwater 
Management 

Plan 
Implementation:  
Key Information  

DO:  

�
�� Use totalizer #2 for personal accounting, crop 
totals, annual totals, etc.  

�
�� Enter numbers exactly as displayed on the 
meter when you input monthly  readings in 
the MD. 

�
�� Note the beginning and ending readings in the 
remarks for each irrigation season in the MD. 

�
�� Enter detailed notes in the remarks section of 
the MD. 

�
�� Make sure the empty pipe detect setting is 
turned on.  

�
�� Make sure the meter is adequately protected 
from the environment �² NDWR recommends a 
full enclosure be installed around the meter 
(photo below).  

�
�� Make sure the meter is reporting in GPM and 
total gallons or acre-feet. 

ALL GMP PARTICIPANTS:  

�
�� Enter monthly  totalizer readings in the MD 
���6�H�H���6�W�D�W�H���(�Q�J�L�Q�H�H�U�¶�V���2�U�G�H�U�������������� 

�
�� Enter numbers exactly as displayed on the 
meter when you input monthly readings in the 
MD. 

�
�� Note the beginning and end readings in the 
remarks for each irrigation season in the MD. 

�
�� Enter detailed notes in the remarks in the MD.  

�
�� Make sure the meter is adequately protected 
from the environment.  

�
�� Notify NDWR if a meter is down and needs to 
be replaced.  There is a short 7-day window to 
get the meter repaired or a new meter in-
stalled (GMP Sec. 15.10).  

ADDITIONAL INFORMATION:  

�
�� The GMP does not replace water right permits 
and certificates. The terms and conditions of 
each permit and certificate remain in effect.  

�
�� 2019 was the introductory year for the Dia-
mond Valley GMP.  No penalties will be as-
sessed if a well was pumped over the 2019 
allocation.  However, unused 2019 allocations 
will remain in the groundwater account if me-
ter data are complete and accurate. 

�
�� 2020 is the first year the GMP will be fully im-
plemented.  Pumping must be limited to allo-
cations within a groundwater account, or 
transferred from another account to prevent 
penalties.   

�
�� NDWR will have an office location in Eureka to 
assist with any needs the GMP participants 
may have.  The Diamond Valley Water Re-
source Specialist in Carson City is also availa-
ble for assistance. 

�
�� Our contact information is located on the re-
verse side of this pamphlet.  



For more than 40 years, annual groundwater 

pumping in Diamond Valley has exceeded the 

perennial yield of the basin, resulting in severe 

water level declines. In 2015, the Nevada State 

Engineer designated Diamond Valley a Critical 

Management Area, which required groundwater 

rights holders in the 

basin develop a 

Groundwater Man-

agement Plan (GMP) 

within 10 years. If 

the plan was not 

developed, the State 

Engineer would be required by law to regulate 

the basin strictly by priority date. Under this 

scenario, junior water rights and domestic wells 

would be entirely or severely restricted from 

pumping.  

The Diamond Valley GMP, approved by the 

State Engineer in January 2019, aims to reduce 

groundwater pumping over time in an effort to 

stabilize water levels and manage the existing 

groundwater resource in a sustainable manner.  

The Plan provides an alternative approach to 

curtailment by priority date by using a system 

of groundwater accounts administered through 

shares that are based on the total duty and 

seniority of existing water rights. Annual alloca-

tions (acre-feet per share) for each groundwa-

ter account are reduced each year to meet the 

goals of the GMP. 

Groundwater Management Plan  

The GMP establishes a process to track ground-

water allocations and pumpage.  The Plan is 

administered and enforced by the State Engi-

neer, in cooperation with the local Diamond 

Valley GMP Advisory Board. The State Engineer 

is authorized to and has hired a Water Manager 

to assist with management and implementation 

of the GMP. The key to understanding and re-

ducing the amount of water used over time is 

collection and analysis of accurate pumping 

data.  Pumping data are recorded using speci-

fied flow meters, verified by the Water Manag-

er, and stored in a Meters Database (MD) main-

tained by the Office of the State Engineer. 

These components are described in more detail 

in the following sections. 

Meters  

The meter approved for use under the GMP is 

the  Siemens SITRANS F MAGFLO MAG 5100W; 

however, variances may be granted by the 

State Engineer on a case-by-case basis. The 

approved flow meter is required to be installed 

at or near the point of 

diversion in accordance 

with manufacturer specifi-

cations, and maintained in 

proper operating condition 

within measurement 

guidelines set forth by the 

GMP Sec. 15.4. If a 

groundwater user is 

aware (or is notified) the 

meter system is not oper-

ating correctly, the user has seven calendar 

days to replace the meter or faulty meter sys-

tem component. Failure to do so may result in a 

cease and desist order from the State Engineer.  

NDWR Meters Database  

The MD is a specialized database application 

designed to store pumping data, where monthly 

data are required to be submitted by ground-

water users through online accounts, by calling 

�6�W�D�W�H���(�Q�J�L�Q�H�H�U�¶�V���V�W�D�I�I�����R�U���E�\���V�H�Q�G�L�Q�J���D���K�D�U�G�F�R�S�\��

pumpage reporting form to the Nevada Division 

of Water Resources (NDWR). The MD tracks 

usage by meter and by permit, and cross-

references water rights when they are part of a 

total combined duty group. For questions re-

garding the MD, or assistance with account 

access or data entry, please visit our MD 

webpage online at :  

https://meters.water.nv.gov/Login.aspx , or 

contact our staff using the information below.  

Groundwater 
Management Plan  

GMP Water Manager  
Bryce Vorwaller 
775-431-9007 
bvorwaller@water.nv.gov 

State of Nevada  
Department of Conservation and 

Natural Resources  
Division of Water Resources  

901 S. Stewart St.  
Ste. 2002 

Carson City, NV 89701 
P: (775) 684-2800 F: (775) 684-2810 

www.water.nv.gov  

Water Resource Specialist  
Jared McCrum 
775-684-2801 
jmccrum@water.nv.gov 
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Eureka County & DNRPCA
Monitoring Wells.















Eureka County & DNRPCA
Monitoring Wells.
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Using the Online Meters Database 
Application

�X �´Report of Installation of Totalizing �0�H�W�H�U�µ��

�X Public User Interface

�X Common Mistakes

�X FAQs



Accuracy is Essential 

Submit a Report of 
Installation Form for 
EVERY new meter or 
replacement meter



Key Components of the Meter Form



Most Common Mistakes When 
Submitting Meter Forms
�X Unknown/ inaccurate Permit numbers 

�X Inaccurate meter units or multiplier

�X Mixed up serial numbers

�X No install date reported 

�X No reading at date of installation (new and/or 
replacement)



Login Credentials Email



Login Page



Public User Interface

Owner 
name with 
well name 

&
(Meter IDs) Input 

readings 
here



Public User Interface



Reading the Meter

�X Enter direct monthly readings and dates read, without applying 
meter multipliers . 

Meters database will directly calculate your 
total usage accounting for the multiplier.



Most Common Mistakes 
When Reporting
�X Entering readings from a replacement meter 

before the database is updated with a new 
Meter Installation Form 

�X Entering usage instead of direct meter reading

�X Mixing up permit number with well name or 
well number

�X Entering flow rate instead of totalizer 

�X Mixing up meters on wells



Quarterly Reminder Emails

To: all public users in database

From: metersupport@water.nv.gov

�´Please continue to enter direct monthly readings and 
dates read, without applying meter multipliers, even if 
�W�K�H���Z�H�O�O���L�V���Q�R�W���F�X�U�U�H�Q�W�O�\���L�Q���X�V�H���µ��

Links to totalizing meter form, meter readings form, and 
�6�W�D�W�H���(�Q�J�L�Q�H�H�U�·�V��orders



FAQs

�X How can I edit an incorrect reading? 

�X Email metersupport@water.nv.gov to correct the reading.

�X What if my meter information is incorrect or I install a 
new meter? 

�X Fill out totalizing meter form and send to 
metersupport@water.nv.gov.

�X What if I forgot my username/password?

�X �8�V�H���´�/�R�V�W���3�D�V�V�Z�R�U�G���/�R�F�N�H�G���2�X�W�µ���O�L�Q�N���W�R���U�H�V�H�W��

�X �0�H�W�H�U�V���G�D�W�D�E�D�V�H���)�$�4�·�V���O�L�Q�N���R�Q���O�R�J�L�Q���S�D�J�H.

�X What if my meter is malfunctioning?

�X GMP allows 7 days to fix it.  Contact GMP Manager Bryce 
Vorwaller.



Questions?
�X Contact NDWR staff at 

metersupport@water.nv.gov

�X Contact 775-684-2800

�X GMP Water Manager
Bryce Vorwaller
775-431-9007
bvorwaller@water.nv.gov

�X Water Resource Specialist
Jared McCrum
775-684-2801
jmccrum@water.nv.gov
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METER VARIANCE REQUE ST UNDER THE DIAMOND 
VALLEY GROUNDWATER MANAGEME NT PLAN  

Page 1 of 2 
 

The following information is being submitted as a request for a variance from the approved 

Smart meter pursuant to §15.5 of the Diamond Valley Groundwater Management Plan. 

1. Account Number(s):    

2. Base Permit Number(s):    

3. Name of Owner:    

4. Manufacturer:    

5. Model:    

6. Meter Specifications (provide a copy of information source): 

Operational flow range in feet per second (fps)  

Accuracy of flow rate for operational range (in ±%)  

Repeatability of reading (in ±%)  

Register or display has the following (mark all features of the meter): 

�F  Waterproof and Tamperproof seal. 

�F  LCD backlit display. 

�F  Display shows instantaneous flow rate with a minimum of six digits. 

�F  Display shows totalized volume with a minimum of eight digits. 

�F  Password protection. 

�F  Non-volatile memory and back-up battery. 

�F  Selectable flow rate units for gallons per minute (gpm) and 0.001 cubic feet per second (cfs) 

�F  Selectable volumetric units for gallons and acre-feet with multipliers from 0.0001 to 10,000. 

 
7. If any criteria above do not meet the specifications in Appendix H of the Diamond Valley 

Groundwater Management Plan, explain why this meter can be accepted at the location 

where it will be installed.    

  

  

  

  

  

  

  

  

  



METER VARIANCE REQUE ST UNDER THE DIAMOND 
VALLEY GROUNDWATER MANAGEME NT PLAN  

Page 2 of 2 
 

8. Please provide any other helpful information as to why this variance is being sought and why 

it should be approved.    

  

  

  

  

  

  

  

  

Type or print applicant or agent name clearly. 

   

Signed   
 Signature of Applicant or Agent 

Address   
 Street No. or PO Box 

   
 City, State, and ZIP Code 

Phone   

E-mail   

Office Use Only 

Review Date:     Reviewed by:    

�F  Denied.  Reason for denial:    

  

  

  

�F  Approved.  Approval conditions:    

  

  

  

  



TEMP ORARY CHANGE  TO NEW WELL UNDER THE 
DIAMOND VALLEY GROUN DWATER MANAGEMENT PL AN 

01/19 

The Applicant,  , 

hereby makes application for temporary assignment of a Groundwater Allocation Account to a 

new well pursuant to §14.8 of the Diamond Valley Groundwater Management Plan. 

1. Account Number:    

2. Base Permit Number:    

3. The maximum rate of diversion sought (cubic feet per second):    

4. The maximum annual duty sought (acre-feet):    

5. The proposed point of diversion is located within   

 

  

6. The existing point of diversion is located within   

  

  

7. A map depicting the location of the new well is  

�F  submitted with this application (must meet the same requirements as for an application for 

temporary change of an existing water right) 

�F  in the files of the State Engineer under Application Number   

8. Description of the new well (include well log number if known):    

  

  

Type or print applicant or agent name clearly. 

   

Signed   
 Signature of Applicant or Agent 

Address   
 Street No. or PO Box 

   
 City, State, and ZIP Code 

Phone   

E-mail   

Office Use Only 

Date Received:    

Decision Due Date:    

Review Date:    

�F  Approved until   
 

�F  Application to change required pursuant 
to §14.9 of the Diamond Valley Groundwater 
Management Plan. 



TRANSFER OF WATER ALLOCATION UNDER THE 
DIAMOND VALLEY GROUN DWATER MANAGEMENT PL AN 

01/19 

 
 
Date     
 
 

Mail to:  
State of Nevada Division of Water Resources 
901 S. Stewart Street, Suite 2002 
Carson City, NV 89701

I,    , 

declare that I am the owner or authorized agent 

for the account identified below and that I 

hereby authorize the transfer of     

acre-feet of water allocated under the Diamond 

Valley Groundwater Management Plan from 

this account to the account identified on the 

right. 

I,   , 

declare that I am the owner or authorized agent 

for the account identified below and that I 

hereby acknowledge the receipt of the water 

allocation being transferred. 

�F   This is also a request for approval for 

additional withdrawal from the well associated 

with the account identified below pursuant to 

§14.8 of the Diamond Valley Groundwater 

Management Plan. 

From 
Account Number:    

Name on Account:    

  

To 
Account Number:    

Name on Account:    

  

Signed   
 Signature of Owner 

Address   
 Street No. or PO Box 

   
 City, State, and ZIP Code 

Phone   

Signed   
 Signature of Owner 

Address   
 Street No. or PO Box 

   
 City, State, and ZIP Code 

Phone   
 

Office Use Only 

Additional withdrawal from well �F  approved or �F  denied on     by   . 

Accounts updated on    by   . 

Office Review Notes:     

   

   

Transaction No.    
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• 

CORRECTED PERMIT 

NO. 63497 

APPLICATION FOR PERMIT TO APPROPRIATE THE PUBLIC 
WATERS OF THE STATE OF NEVADA 

Date of filing in State Engineer's Office 

Returned to applicant for correction 

Corrected application filed 

Map filed 

********** 

OCT 10 1997 

OCT 10 1997 

The applicant Wilfred R. Bailey, Barbara Bailey and Fred Bailey, 
hereby make application for permission to appropriate the public waters of the 
State of Nevada, as hereinafter stated. 

********** 
1. The source of the proposed appropria.t ion is Underground 

• 2. The amount of wab~r applied for is 2.0 cfs. second-feet 

• 

(a) If stored in reservoir give number of acre-feet 

3. The water to be used for Irrigat :i.on 

4. Ir IJSC is for: 

(a) Irrigation, state m1mber of acres to be irrigated 130 acres 

(b) SLockwater, state number and kinds of animals to be watered 

(c) Other use (describe fully under No. 12. "Remarks") 

(d) Power: 
(1) Horsepower developed 

(2) Point of return of water to stream 

f). The water j s to be diverted from its source at the follow lng point SE¼ SW¼ 
of Section 36, T24N - R52E, MDB&M, at a point from which Lhe 
Southwest corner of Section 36, T24N - R52E' bears S 61° 42' 35" W, 
2246 • 79 fl~et, 

6. Place of Use Portions of the NW¼ SW¼, NE¼ SW¼, 
SW¼ SK¼ and all of the SE¼ SW¼ of section 
M.D.B.&M., and portions of the NW¼ NW¼, NE¼ NW¾ 
section 1, T23N - R52E, M.D.B.&M. 

SW¾ SW¼, NW¼ SE¾, 
36, T24N - R52F., 
and the NW¼ NE¼ of 

7. U~P will begin about Jan.ua1··y l and end about Decemb(~J~ 31 of each yt~ar. 

R. Description of proposed works Well, pipelines I and spr lnkler system 

9. Estimated cost of works $10,000 

lO. Estimated timn required to construct works 3 years 

11. Estimated time required to complete the application of water to beneficial 
use 5 years 

12. Remarks: 

Compared my/CMS lw/cms 

Protested 

HIGH DESERT Engineering, Agent 
Bys/Robert F,. Morley 

640 Idaho Street 
Elko, NV 89803 



63497 

APPROVAL 

CORRECTED PERMIT 

********** 
OF STATE ENGINEER 

This is to cet·tify that I have examined the foregoing app1 ication, and do 
hereby gr·ant, the same, sub,ject to the following limitations and conditions: • 

This permit is issued subject to existing rights. It is 
understood that the amount of water herein granted is only a 
temporary allowance and that the final water right obtained under 
this permit will be dependent upon the amount of water actually 
placed to beneficial use. It is also understood that this right 
must allow for a reasonable lowering of the static water level. 
This well shall be equipped with a two (2) inch opening for 
measuring depth to water. If the well is flowing, a valve must be 
installed and maintained to prevent waste. A totalizing meter must 
be installed and maintained in the discharge pipeline near the 
point of diversion and accurate measurements must be kept of water 
placed to beneficial use. The totalizing meter must be installed 
before any use of water begins, or before the Proof of Completion 
of Work is filed. This source is located within an area designated 
by the State Engineer, pursuant to NRS 534.030. The State retains 
the right to regulate the use of the water herein granted at any 
and all times. 

This permit does not extend the permittee the right of ingress 
and egress on public, private or corporate lands. 

The issuance of this permit does not waive the requirements • 
that the permit holder obtain other permits from State, Federal and 
local agencies. 

This permit is issued for the express purpose of allowing this 
permit to replace the water historically placed to beneficial use 
under Proof 01104, Certificates 140 and 147 and with the 
understanding that this right cannot be moved to outside of the 
spring discharge area as determined by the State Engineer. The 
period of use of this permit is limited to April 1st through 
September 30th of each year. 

This permit is issued supplemental to Proof 01104 and with the 
understanding that irrigation is limited to a maximum of 126. O 
acres at a seasonal duty of 4.0 acre-feet per acre. 
(CONTINUED ON PAGE 2) 



CORRECTED PERMIT 
Page 2 63497 
(PERMIT TERMS CONTINUED) 

The amount of water to be appropriated shall be limited to the amount which can be 
applied to beneficial use, and not to exceed 2. 0 cubic feet per second, but not 
to exceed 504.0 acre-feet seasonally, and not to exceed a seasonal 
duty of 4.0 acre-feet per acre of land irrigated from any and/or 
all sources. 

Work must be prosecuted with reasonable diligence and be completed 
on or before: 

March 27, 2000 

Proof of completion of work shall be filed before: 
April 27, 2000 

Application of water to beneficial use shall be filed on or before, 
March 27, 2003 

Proof of the application of water to beneficial use shall be filed on or before: 
April 27, 2003 

Map in support of proof of beneficial use shall be filed on or before: 
April 27, 2003 

Completion of work filed 

IN TESTIMONY WHEREOF, I, R. MICHAEL TURNIPSEED, P.E., 

State Engineer of Nevada, have hereunto set 

my hand and the seal of my office, 

1998 

Proof of beneficial use filed 

Cultural map filed 

Certificate No. Issued 



• 

NO. 63497 
SEE CORRECTED PEFMIT 

APPLICATION l"OK PEBKIT TO APPROPRIATE TBE 
WATERS or THE STATE or NEVADA 

Date of filing in State Engineer's Office ___ O=C=T"'---'1=0::........:1~9~9~7'--______ ,_.. __ 

Returned to applicant for correction -----------------#-----
Corrected application filed--------------------,.'---------

Map filed OCT 10 1997 

********** 
The applicant Wilfred R. Bailey, Barbara Bailey an 

hereby make application for permission to appropriate the pub 
State of Nevada, as hereinafter stated, 

********** 
1. The source of the proposed appropriation is 

2. The amount of water applied for is 

(a) If stored in reservoir give number 

3, The water to be used for Irrigation 

4. If use is for: 

(a) Irrigation, state number o be irrigated 130 acres 

s of animals to be watered (b) Stockwater, state number 

(c) Other use No. 12, "Remarks") 

(d) Power: 
(1) Horsepower 

(2) Point of to stream 

5. The water is to~..,a.wl,j~ m its source at the following point SE¼ SW¼ 
E, MDB&M, at a point from which the 
36, T24N - R52E' bears S 61° 42' 35" W, 

of Section 36, 
Southwest corner....__..,.~ 
2246.79 feet. 

6. Place of Use 
SW¼ SE¼ and 
M.D.B.&M., and porti 
section 1, T23N - R 

7. Use will begin 

8, Description of 

f the NW¼ swt, NEt SW¼, swt SWt, NW¼ SEt, 
he SE¼ SW¼ of section 36, T24N - R52E, 

s of the NW¼ NW¼, NEt NW¼ and the NW¼ NE¼ of· 
E, M.D.B.&M. 

January 1 and end about December 31 of each year. 

works Well, pipelines, and sprinkler system 

9. 

10. 

11. 
use 

works $10,000 

12. 

required to construct works 3 years 

required to complete the application of water to beneficial 

my/CMS lw / ems 

HIGH DESERT Engineering, Agent 
By a/Robert E. Morley 

640 Idaho Street 
Elko, NV 89803 



63497 SEE CORRECTED PERMIT 

********** 
APPROVAL OF STATE ENGINEER 

This is to certify that I have examined the foregoing application, an 
hereby grant the same, subject to the following limitations and conditions 

This permit is issued subject to existing rights. 
understood that the amount of water herein granted is o 
temporary allowance and that the final water right obtained 
this permit will be dependent upon the amount of water a 
placed to beneficial use. It is also understood that th' right 
must allow for a reasonable lowering of the static wate level. 
This well shall be equipped with a two (2) inch op ing for 
measuring depth to water. If the well is flowing, a va e must be 
installed and maintained to prevent waste. A totalizin meter must 
be installed and maintained in the discharge pipel · e near the 
point of diversion and accurate measurements must be ept of water 
placed to beneficial use. The totalizing meter mus be installed 
before any use of water begins, or before the Proo of Completion 
of Work is filed. This source is located within an rea designated 
by the State Engineer, pursuant to NRS 534.030. e State retains 
the right to regulate the use of the water here n granted at any 
and all times. 

This permit does not extend the permittee e right of ingress 
and egress on public, private or corporate la as. 

The issuance of this permit does not w ve the requirements 
that the permit holder obtain other permits f om State, Federal and 
local agencies. 

This permit is issued for the express urpose of allowing this 
permit to replace the water historically laced to beneficial use 
under Proof 01104, Certificates 140 and 147 and with the 
understanding that this right can not moved to outside of the 
spring discharge area as determined b the State Engineer. This 
period of use of this permit is li ited to April 1st through 
September 30th of each year. 

This permit is issued supplemen 1 to Proof 01104 and with the 
understanding that irrigation is 'mited to a maximum of 126.0 
acres at a seasonal duty of acre .0 acre-feet per acre. 

The amount of water to be appropriate 
applied to beneficial use, and not t 
to exceed 504.0 acre-
dut of 4.0 acre-feet 
all sources. 

be limited to the amount which can be 
2. 0 cubic feet per second, but not 

and not to exceed a seasonal 
of land irri ated from an and or 

Work must be prosecuted with able diligence and be completed 
on or before: 

March 27, 2000 

Proof of completion of works 11 be filed before: 
April 27, 2000 

Application of water to be ficial use shall be filed on or before: 

Proof 

Map 

March 27, 2003 

of water to beneficial use shall be filed on or before: 

beneficial use shall be filed on or before: 

IN TESTIMONY WHEREOF, I, R. MICHAEL TURNIPSEED, P.E., 

State Engineer of Nevada, have hereunto set 

beneficial use filed 

map filed 

Issued 

• 

• 
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Permit No. 82268 

THE STATE OF NEVADA 

PERMIT TO CHANGE THE PUBLIC WATERS OF THE 
STATE OF NEVADA HERETOFORE APPROPRIATED 

Name of Permittee: SADLER RANCH, LLC 

Source: 

Basin: 

Manner of Use: 

Period of Use: 

Priority Date: 

ER f!E!' 

�~� �~� 
:'t½t ?k iji, %V 

This is3<i certify thtt I have e · ned the foregoing ap),Rcation, anJ do hereby irant the same, 
subject to the fSjllowing limitations aif conditions: 1

\ ¼I "'" 

Thi_s p<;!~J!A~s~ue\by; ail,ii subj~t_to the orde_r ?f the ~f' ·ngs ~I Fact nC;!sions _o~ L~w; 
Order Partially,::9r ·~ n · SunpleIJillntal Petit10n for Jud1c1al Rev1e Or~r fo an~ of Mitigation 
Rights Permit; ~de all:f.,~yingl~!],ppk~Jlti!U . . ·<1,tR &ile No. CV-1409-
204; in the Seventh J ' District Court of the State of Nevada, in anc;l'for nt:f'of Eureka; dated 
M h 21 2018 1

~ 1• ···,,.. ·" ct•~. ~l arc , . :W'' . '$#& .y/¼ ,. ··;C-Sf4if!I" ,.~ 

This permit'(~rch . oi1it l)f diversion of the water
1
~rPf B\g 'SJiiN.1/Y S �~� gs and Tributaries 

hereto~ore appropriate.!ildi'Jn. 11 of Vest\;~,,Ri~~t 0YP.?28111 is . ste~th t nderstandi~g that ~o 
other nghts on the sourc~11l :j!Cted by �~� change propgse(\. n1 This shall be eqmpped with 
a two (2) inch opening for ru~!\ ·. depthlo \\Jt1·::A totali~11!11 fmu~"tie installed and maintained 
in the discharge pipeline near' ~·,p9int of\[.v,~fs~n1 and accurate' m1:!\s1ir\ments must be kept of water 
placed to beneficial use. The totaliiit!:gqitH musThe instalJ~d ~£3~'·any use of water begins, or before 
the proof of completion of work is filed. 'fil.M Uttt! 'ar'lt'5<!.l't~d within an area designated by the State 
Engineer, pursuant to NRS 534.030. The State retains the right to regulate the use of the water herein 
granted at any and all times. This permit is issued pending any determination of the waters of Big Shipley 
Springs and Tributaries that may be made under adjudication proceedings under NRS 533.090 through 
533.320. 

The permittee shall keep monthly records of the amount of water pumped from this well and the 
records must be submitted to the State Engineer on an annual basis within 30 days after the end of each 
calendar year. 

This permit does not extend the permittee the right of ingress and egress on public, private or 
corporate lands . 
(Continued on Page 2) 



Permit No. 82268 

The total combined duty of water under Permit 4273, Certificate 964 and Permits 81720 and 82268 
shall not exceed 5,100 acre-feet annually for the irrigation of the described place of use. 

The total combined rate of diversion of water under Permit 4273, Certificate 964 and Permits 
81720 and 82268 shall not exceed 7 .02 cubic feet per second. 

The issuance of this permit does not waive the requirements that the permit holder obtain other 
permits from State, Federal and local agencies. 

This permit totally abrogates Claim of Vested Right V03289, which has a priority date of 1873 for 
a 4,397.4 acre-feet annually portion and a priority date of January 1, 1892, for the remaining 702.6 acre­
feet per season portion; and retains the priority dates of Claim of Vested Right V03289. 

The point of diversion and place of use are as described on the submitted application to support 
this permit. 

The amount of water to be appropriated. shall be limited to the amount which can be applied to 
beneficial use, and not to exceed 7.02 e,l!UH~t''p& 1~1MJhdion ~,100 acre-feet annually. 

s\i& • ' & i!fffi -'4"' Yi' ~' -
-141$ l !fn ff"' 

Work must be prosecuted wjtn,'reasgnable dili • rj/l'of Qf co~plet)f)Jl 
of work shall be filed on.~efgre(,r" "- \~J \1 .k ·"•E.fied on January 29, 2016 
Water ~ust be placed e~ial ii~~d.J)J;QOf of the appli~ation <?,{<~~to"'~'. 
beneficial use shall_ 1led on m\befor,eo" * m,

0 
;,... "',':;August ,;);} 2022 

Map in support ofifo~,f ~1r'ef~iafiise shall b Ile nor before':·*"' *"ii,, .,.~:gust __i2a_ 2022 

s· �~�~�I� r~~ONY T~EOF, 1, , wILsoN~P.1\-~, 1 \ 

;:,;: G,;111•:i ; Actmg St~!,e Engmeer of Ne. ada, have
0
~eriu m~pand 

; "' : and the sf<iI of my office, this ;;) cf dey o . August,~2019 
* �~� . . -

• 

• 

• 
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AMENDED PERMIT 

THE STATE OF NEVADA 

Permit No. 82268 

PERMIT TO CHANGE THE PUBLIC WATERS OF THE 
STATE OF NEVADA HERETOFORE APPROPRIATED 

Name of Permittee: 

Source: 

Basin: 

Manner of Use: 

Period of Use: 

Priority Date: 

SADLER RANCH. LLC 

SPRING (WELL A-BIG SHIPLEY SPRINGS 

AND TRIBUTARIES COMPLEX) 

])1Al\10ND V ALLEY 111 

IRRl(iATION 

. JANUARY 1ST THROUGH DECEMBER 31ST> 
, ,,, ' ,', "" )'" 

01/01/1873 

/********~ 
APPROVAL OF STATE ENGINEER 

", _;,; 

This i~:fo certify' that I have examined the foregoing application, and 
subject to the following limitations anc;h::onditions: · 1 

This permit to change the point of diversion of the waters of Big Shipley SpringS:'.and Tributaries 
heretofore appwpriati;d undt1.r Cla4TI of Vested Right V03289, is issued with theunde~!anding that no 
other rights on the source. willbe affected by the change proposed herein. This wep shall b'e equipped with 
a two (2) inch opc;ning;for1measuiing·depthto•water, Atotalizing•meter must beinstalled and maintained in 
the discharge pipeline near·.the pojnt of diversion and accurate measurerpents must.lie kept of water placed 
to beneficial use. The totaJiiing meter must be installed before any use of watet1beg~or before the proof 
of completion of wo)"k iS: filed.; '.(his sourc.e is located within al). area 

1
designated by the State Etigineer, 

pursuant to NRS 534.03Q. The St~ rc;tains the right to.regulate the.us~>ofthe water herein granted at any 
and all times. This permifi~ issuedsubject to iuiy determination oflll,e waters,ofBig Shipley Springs and 
Tributaries that may be made IP?i~et adjudicayion proceedings undei:NRS 5:3;l,b90 through 533.320. 

This permit is issued subjci;t to State Engineer Ruling No. 63]!,cfated November 1, 2016. 
The permittee shall keep monthly.re9ords.oftheamountOf1water pumped from this well and the 

records must be submitted to the State Engineer on an a&iual basis within 30 days after the end of each 
calendar year. 

The total combined duty of water under Permit 4273, Certificate 964 and Permits 81720 and 82268 
shall not exceed 2,918.7 acre-feet annually for the irrigation of the described place of use. 

This permit totally abrogates Claim of Vested Right V03289, which has a priority date of 1873 for a 
2,216.1 afa portion and a priority date of January 1, 1892 for the remaining 702.6 afs portion and retains the 
priority dates of Claim of Vested Right V03289. 

This permit does not extend the permittee the right of ingress and egress on public, private or 
corporate lands . 

The issuance of this permit does not waive the requirements that the permit holder obtain other 
permits from State, Federal and local agencies. 
(Continued on Page 2) 



Permit No. 82268 

The point of diversion and place of use are as described on the submitted application to support this • 
permit. 

The amount of water to be appropriated shall be limited to the amount which can be applied to 
beneficial use, and not to exceed 7 .02 cubic feet per second or 2,918.7 acre-feet annually. 

Work must be prosecuted with reasonable diligence and proof of completion 
of work shall be filed on or before: Filed Under 82268 on January 29, 2016 
Water must be placed to beneficial use and proof of the application of water to 
beneficial use shall be filed on or before: 
Map in support of proof of beneficial use shall be filed on or before: 

IN TESTIMON)'cWHEREOF), JASON KING, P.E., 

January 29, 2020 
January 29, 2020 

Sfate EngineerpfNevada,}fave her~unto:s~t. my hand and the 
seat.of my office, this ./ 4/i,.. / day of.l!!!Y, 2017 

er 

• 

• 
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• 

• 
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_u,,e ·' n-·, ( ·-r---

THE STATE OF NEVADA 

Permit No. 82268 

PE IT TO CHANGE THE PUBLIC WATERS OF THE 
STAT OF NEVADA HERETOFORE APPROPRIATED 

Name of Permittee: 

Source: 

Basin: 

Manner of Use: 

Period of Use: 

Priority Date: 

S LER RANCH, LLC 

G (WELL A-BIG SHIPLEY SPRINGS AND 

TRIB ARIES COMPLEX)> ., 

. }ANUARY 1 THROUGH DECEMB~R 3.lST •, . 

. 11/02/2012 

*** ******, 
APPROVALOFSTA ENGINEER 

This isto certify that I have exa.i;fiined the fore ing ;pf>lication, and do hereby grant the same, 
subject to the following limitations andconditions: ·· , ·• 

This permit, to charige the pqiht of diversion of the aters,..of Big Shjpley Spring1fand Tributaries 
heretofore apprQpriated under Claim of Vested Right V0328 is issued V{ith IIJ,e, und~tanding that no 
other rights on the sotirce. will,be ;iffected by the change propos herelif. This well sliall be equipped with 
a two (2) inch o~ning;formeasuringdepthtowateF:Atotalizing termust be installed and maintained in 
the discharge pipeline near tjle pojnt of diversion and accurate meas ements. must,pe kept of water placed 
to beneficial use. The totaljz.ing meter must be installed before any use f water:beg~• or before the proof 
of completion of w(frk iS file5i/This source is located within an area,. esignated by the State Engineer, 
pursuant to NRS 534.03Q. The St::ite retaius' the right to regulate th~ use 6 the w::iter herein granted at any 
and all times. This penriitis issued subject t9,any determinati.onof ~ewat . ofBig Shipley Springs and 
Tributaries that may be made under adjudica;fion proceedings under.NRS 533, 0 through 533.320. 

This permit is issued subjec!lQ State Engineer Ruling No. 62~0, dated~ gust 15, 2014. 
The permittee shall keep monthly rrcor,ds. of the. '1111ount of water pump d from this well and the 

records must be submitted to the State Engineer ori ah annual basis within 30 da after the end of each 
calendar year. 

This permit does not extend the pennittee the right of ingress and egress �~� public, private or 
corporate lands. \ 

The total combined duty of water under Permits 81720 and 82268 shall not exc'iied 975 acre-feet 
annually. · 

The issuance of this permit does not waive the requirements that the permit holder obtain other 
permits from State, Federal and local agencies. 

This permit totally abrogates Claim of Vested Right V03289 which has a priority date of 1879 or 
earlier. Additionally, this pennit cannot be severed from Claim of Vested Right V03289. 
(Continued on Page 2) 



Permit No. 82268 

The point of diversion and place of use are as described on the submitted application to support this 

permit.,_ • 
"lfe amount of water to be appropriated shall be limited to the amount which can be applied to 

beneficial \i_se. and not to exceed 3.0 cubic feet per second or 975.0 acre-feet annually. 
' ' ' '•,. 

Work must be pr'as~cuted with reasonable diligence and proof of completion 
of work shall be filel'.hon or before: 
Water must be placed fupeneficial use and proof of the application of water to 
beneficial use shall be fil~ on or before: 
Map in support of proof of li~eficial use shall be filed on or before: 

' 

·70. 
January _c<_·1 2016 

January~ 2018 
January _2_g__ 2018 

IN ~~'IJMQNY••WI-IEREOF, f, JASONJQNG, P.E., 

·· .... Sf~.··.·E En,ngineer OfNeva~.a, h~v1,.herfurito··· ··st;\ m .. y hand and the 
seal.~y office, this · ;jgl1 • •• ,day of.January,~ 

' . . ' -

\\,·· 
"--~ 

• 

• 
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Application No. 
82 268 ,,, 

APPLICATION FOR PERMISSION TO CHANGE POINT OF DIVERSION, MANNER 
OF USE AND PLACE OF USE OF THE PUBLIC WATERS 

OF THE STATE OF NEV ADA HERETOFORE APPROPRIATED 

THIS SPACE FOR OFFICE USE ONLY 

Date of filing in State Engineer's Office --'-'N-"Q_,_V___,,Q'-----'-2~2~0.,_J,.2~---------------
Returned to applicant for co~ction 

FEB 24 2012 UNDER 
Corrected application filed Map filed _____ __;8:_1::.5::...:.8..::S_T __ _ 

The applicant Sadler Ranch, LLC c/o Doug Frazer 
Post Office Box 83 I of Forest Knolls 
--------~S_tre_et-A7 d7 d,-~e-s-s o-,~P~O~B~o-,---------

City or Town 
California 94933 hereby make(s) application for permission to change the 

State and ZIP Code 

[Z] Point of diversion D Place ofuse D Mannerofuse D of a portion 

of water heretofore appropriated under (Identify existing rights by Pennit,. Certificate, Proof or Claim Nos. If Decreed, give title of Decree and 
identify right in Decree.) 

Proof of Appropriation No. V03289 

I. The source of water is Big Shipley Springs and Tributaries Complex 
Name of stream, lake, underground, spring or other sources. 

2. The amount of water to be changed Maximum flow of Big Shipley Springs Complex - not to exceed 7,457.76 afa 
Second feet, acre-feet. One second foot equals 448.83 gaJlons per minute. 

3. The water to be used for Irrigation and Stock Water Purposes 
Irrigation, power, mining, commercial, etc. If for stock, state number and kind of animals. Must limit to one major use 

4. The water heretofore used for Irrigation and Stock Water Putposes 
If for stock, state number and kind of animals. 

5. The water is to be diverted at the following point (Describe as being within a 40•acre subdivision of public smvey and by course and 
distance to a found section corner. If on unsmveyed land, it should be stated.) 

NWl/4 SEl/4 Section 23 T24N R52E, MDM or at a point from which the NW corner of Section 13 T24N R52E MDM 
bears North 09 degrees 34 minutes 59 seconds East, a distance of 9,129.70 feet. R:efe1 Je msp :fi.il@ii ifl s i,~sR efthis 
tlf'elie!Him else ~EAQllo/ as Induction Well No. A. Refer to supporting map filed under Permit No. 81585.r 

6. The existing point of diversion is located within (If point of diversion is not changed, do not answer.) 

Please see attached Exhibit "A" -· Refer to supporting map filed under Proof No. V03289 



7. Proposed place of use (Describe by legal subdivisions. If for irrigation, state number of acres to be irrigated.) 

Proposed place of use is the same as the existing place of use -- Refer to culture map filed under Proof No. V03289. 
Please see attached Exhibit 11A 11 

8. Existing place of use (Describe by legal subdivisions. If changing place of use and/or manner ofuse of irrigation pennit, describe acreage to be 
removed from irrigation.) 

Refer to Item No. 7 

9. Proposed use will be from January 1st 
Month and Day 

10. Existing use permitted from January 1st 
Month and Day 

to December 31st 
Month and Day 

to Dec em her 3 I st 
Month and Day 

of each year. 

of each year. 

1 I. Description of proposed works. (Under the provision ofNRS 535.010 you may be required to submit plans and • 
specifications of your diversion or storage works.) (State manner in which water is to be diverted, i.e., diversion structure, ditches, pipes and 
flumes or drilled well, pump and motor, etc.) 

Drilled and cased induction well designed to pump water from the Big Shipley Spring and Tributaries Complex, equipped 
with motor, pump, totalizing meter pipeline, holding pond and ditch system to place of use. 

12. Estimated cost of works $125,000.00 ----'-----------------------
13. Estimated time required to construct works_tw_o_,(2_):...:,y_e_a_rs _____________________ _ 

If well completed, describe well. 

14. Estimated time required to complete the application of water to beneficial use five (5) years __ _.:__:__:_ _________ _ 
15. Provide a detailed description of the proposed project and its water usage (use attachments if necessary): (Failure to provide 
a detailed description may cause a delay in processing.) 

A well designed to intercept the Big Shipley Springs Complex has been completed and tested pumped. This well is in direct 
communication with the geologic features that provide water to the Big Shipley Springs Complex as shown by the reduction 
in flows from the spring when the well is pumping and the recovery of the spring flows when the well pump is shut off. • 
Geophysical studies were completed prior to the deign of the production well in an effort to target the Big Shipley Springs 
Complex. Test pumping confirms the water pumped by the well is from the Big Shipley Spring Complex. Please see 
attached Exhibit 11A 11

• 

16. Miscellaneous remarks: 

The induction well will be pumped and Big Shipley Sprin2s water will be piped into an existing historical holding pond for 
distribution into existing ditch systems providing delivery to the historical p]ace of use. Refer to the culture map filed under 
Proof No. V03289 for an illustration of the historical place of use. Please see attached Exhibit "A". 

mike@mbuschelman.com 
E-mail Address 

775-355-9628 
Phone No. 

APPL !CATION MUST BE SIGNED 
BY THE Al'PLICANT OR AGLNT 

Ext. 

Michael D. Buschelman 

/UJat-fjj:J£::;;;,'1t �~� 
Signature, applicant or agent 

Michael D. Buschelman Consulting, Inc. 

Company Name 

Post Office Box 513 71 

Street Address or PO Box 

Sparks, Nevada 89435 

City, State, ZIP Code 

Revised 07 /09 $200 FILl:\Ci FEE AND SUPPOR I ING MAP MUST ACCOMPANY APPLICA l'ION 
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Exhibit "A" - Sadler Ranch, LLC Serial No. 8 2 2 6 8 

Page 4 of 4 

Item No. 6 - Existing Point of Diversion 

The points of diversion as described on Proof of Appropriation No. V03289 are as 
follows: 

Point of Diversion No. 1 (Ditch No. 1) NEl/4 SEl/4 of Section 23, T24N, R52E, MOM, 
at a point from which the NE comer of said Section 23 bears North 10 degrees 49 
minutes 41 seconds East, a distance of 3,516.39 feet. 

Point of Diversion No. 2 (Ditch No. 2) NEl/4 SEl/4 of Section 23, T24N, R52E, MDM, 
at a point from which the NE comer of said Section 23 bears North 10 degrees 54 
minutes 23 seconds East, a distance of3,557.39 feet. 

Point of Diversion No. 3 (Ditch No. 3) NEl/4 SEl/4 of Section 23, T24N, R52E, MDM, 
at a point from which the NE comer of said Section 23 bears North 12 degrees 58 
minutes 54 seconds East, a distance of 4,039.74 feet. 

Item Nos. 15 & 16 - Detailed description of proposed project and 
remarks: 

Proof of Appropriation No. V03289 was filed affirming the diversion of all 
the flow of water from Big Shipley Springs and Tributaries for the irrigation 
of 1,657.28 acres ofland. The flow of Big Shipley Springs has declined 
over the years based on impacts from ground water pumping within the 
Diamond Valley Basin. 

Proof No. V03289 does not specify a rate of flow but did stipulate a duty of 
4.5 acre feet per annum per acre are required for the irrigation of crops 
within the place of use. Based on the total irrigated acres and the 4.5 acre 
feet per annum duty, 7,457.76 acre feet per annum (afa) are to be changed to 
the proposed induction well point of diversion. The rate of flow to be 
changed is the maximum historical flow required to provide Big Shipley 
Springs water as historically placed to beneficial use for the irrigation o£th~_o; 
1,657.28 acres. ;~ ,_, 

G) I 
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Exhibit "A" - Sadler Ranch, LLC Serial No. 

Item Nos. 7 & 8 - Proposed Place of Use same as Existing Place of Use 
Refer to culture map filed under Proof Nos. V-03289 
Acres Quarter Quarter Section Township Range Page I of 4 

0.66 NW NE 13 24 52 
12.97 NE NE 13 
19.15 SW NE 13 
15.03 SE NE 13 
6.20 NW SW 13 

26.17 NE SW 13 
19.64 SW SW 13 
39.53 SE SW 13 
27.55 NW SE 13 
32.64 SW SE 13 • 30.35 SE SE 13 

21.42 SW SW 18 24 53 
2.84 NW SW 18 

21.38 NE SW 18 
27.71 SE SW 18 
12.75 NW SE 18 
13.80 SW SE 18 
10.81 SE SE 18 

7.881 SW SW 17 24 53 

9.78 SW SW 19 24 53 

• 8.26 SE SW 19 
5.63 SW SE 19 

21.60 NW NW 19 
30.63 NE NW 19 
6.69 NW NE 19 
2.66 SW NW 19 
1.69 SE NW 19 

13.19 SW NE 19 

6.49 SE NE 23 24 52 
10.05 NE SE 23 
16.71 SE SE 23 

I 
-:z. r,) 
!'q 
r,7 -n 
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Exhibit "A" - Sadler Ranch, LLC Serial No. 82 26 8 "'' 
Acres Quarter Quarter Section Township Range Page 2 of 4 

31.33 NW NW 24 24 52 
39.41 NE NW 24 
30.79 SE NW 24 
39.55 SW NW 24 
29.91 NW SW 24 
38.08 SW SW 24 
28.64 NE SW 24 
37.18 SE SW 24 
38.52 NW NE 24 
39.61 NE NE 24 
18.14 SW NE 24 
12.37 SE NE 24 
5.83 NW SE 24 
0.99 NE SE 24 • 30.52 SW SE 24 

21.97 SE SE 24 

39.84 NW NW 25 24 52 
39.84 NE NW 25 

1.13 SW NW 25 
26.38 SE NW 25 
36.65 NW NE 25 
24.85 NE NE 25 
34.29 SW NE 25 
40.00 SE NE 25 

10.99! NE NE 26 24 52 

• 11.10 NW NW 29 24 53 
18.55 NE NW 29 
26.46 SE NW 29 
30.37 SW NW 29 
14.73 NW SW 29 
0.52 NE SW 29 
0.93 SW NE 29 

11.73 NW SE 29 
37.16 SW SE 29 
37.39 SE SE 29 

�~�~� 0:--.....:1 
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Exhibit "A" - Sadler Ranch, LLC Serial No. 8 2 26 8 . 
Acres Quarter Quarter Section Township Range Page 3 of 4 

18.52 NW NW 30 24 53 
10.76 NE NW 30 
37.65 SW NW 30 
33.63 SE NW 30 
23.09 NW NE 30 
9.88 NE NE 30 

21.17 SW NE 30 
28.83 SE NE 30 
11.83 NW SE 30 
17.94 NE SE 30 

NE NE 32 24 53 
39.65 NW NE 32 

• Sub Total 1657.28 

• 
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Permit No. 81720 

\ SECOND AMENDED PERMIT 

\, THE STATE OF NEVADA 
\ 

\RMIT TO APPROPRIATE WATER 

Name of Permittee: 

Source: 

SAD~ RANCH, LLC 

UNDER\ROUND (WELL D) 

Basin: DIAMO VALLEY 

Manner of Use: IRRIGA1J0 

Period of Use: JANUARY IS OUGll D.l);CEMBE.R 31ST 
-· 

Priority Date: • 03/30/2012 

'''" '<'.·:_:>•"'))' " J" 

This is toCcertif;x that I .have examined the for bi~g application1 ancLdf her;by grant the same, 
subject to the following limitaJions and coniytions: ·• . ..· .,•. . ... . 

This permiLfaissued.subject to existing rights. It ·s·understood thaJ the··.runounfof water herem 
granted is only•a teinpormy allowance and that the final ter right obta~d under this· permit will be 
dependent upon the amount•:of water acnially placed to bene ial use. It is al.so understood that this right 
must allow for a reasonable lowering of the static water level. 's.. well shall be equippefwith a two (2) 
inch opening for measuring depth tfi water. A totalizing meter list be in$talled a~g maintained in the 
discharge pipeline n~ar the pqint 9r diversion and accurate measure ~ts '11.ust be.Rept oewater placed to 
beneficial use. Toe totalizing lllet¢r.rnll§t.b~ in~talledJ:iefore <lllY.ll~t, 'Yater begins.or before the proof of 
completion of work . if filed. This source is located within an · area . esignateg. b'y the State Engineer, 
pursuant to NRS 534.030;The State retains the right to regulate the use· the w,iJer granted herein at any 
and all times. 

This permit isis~uedstibjec~tq SiateEngine~rRulingNo.637l,dat¢.. ovember 1, 2016. 
This permit is i~sued Sl!bJect to any determination of the> waters o .. Big Shipley Springs and 

Tributaries that may be made llnder adjudicmtio~ nroceedings.unqer•NRS533. 0 through 533.320. The 
quantification of this mitigation right is not an adjudication of Claim of Vested Ri t V03289. 

Toe pennittee shall keep monthly r~cords of the amount of\vater pumped , om this well and the 
records must be submitted to the State Engineer on an annual basis within 30 days \ifter the end of each 
calendar year. \ 

feet. 
The well must be sealed with cement grout, concrete grout or neat cement from t{ound level to 100 

\ 
'\ 

The total combined duty of water under Permit 4273, Certificate 964 and Permits 8\720 and 82268 
shall not exceed 2,918.7 acre-feet annually for the irrigation of the described place of use. \ 

This right is issued to mitigate the loss of discharge from the spring source under Clalip. of Vested 
Right V03289, which has a priority date of 1873 for a 2,216.1 afa portion and a priority date of January 1, 
1892 for the remaining 702.6 afs portion; thus, this permit cannot be severed from Claim of Vested Right 
V03289. Additionally, Permit 81720 may be exercised in conformity with the priority dates of Claim of 
Vested Right V03289 during the periods the basin is regulated. 
(Continued on Page 2) 



Permit No. 81720 

The point Qf diversion of this permit shall not be moved outside of the spring discharge area as 
determined by the State Engineer. 

This permit is t ly supplemental to Permit 82268, which changed the point of diversion of Claim 
of Vested Right V03289, d serves as an additional point of diversion for Permit 82268 whenever Permit 
82268 is in priority. 

This permit does not tend the permittee the right of ingress and egress on public, private or 
corporate lands. 

The issuance of this permi does not waive the requirements that the permit holder obtain other 
permits from State, Federal and local encies. 

The point of diversion and plac fuse are as described on the submitted application to support this 
permit. 

The amount of water to be approp · at.eel: shall: be ;liipited to the amount which can be applied to 
beneficial use, and not to exceed 6.0 cubic ti t er second or 2 918.7 acre-feet annuall 

Work must be prosecuted ~ithieas9riable diligen · andpro~f of co!llpletion 

of work shall be filed on 6r before: \ ..... · .· .. . . ·•. . ••• • 
Water must be placedfo beneficial us~ and proof of e applicatiop of waterto 
beneficial use shallbe filed•onor before: , · ... · • •· 
Map in support ofproof ofben~ficial use shall be filed o \or before: 

�~� . -

IN TESTIMONY WlfuREOF, I, ON KING, P.E., 
.· ·, 

January 29, 2018 

January 29, 2020 
··January 29. 2020 

State Eno-iiieer of Nevada, h \,e hereunto set mfhand arid.· the 
seal of lll'f ~ffice, this 3 "f day of .MI, 2017 :. 

• 

• 

• 



Name of Permittee: 

Source: 

Basin: 

THIRD AMENDED PERMIT 

THE STATE OF NEVADA 

PERMIT TO APPROPRIATE WATER 

SADLER RANCH LLC 

UNDERGROUND (WELL D) 

DIAMOND VALLEY 

Manner of Use: IRRIGATION 

Period of Use: J~~v,is·Pfli'iibU~UbW~ER 31ST 

Priority Date: 1c4r.ff..w~o12 - · ? '#,, 
:.,,, _,;,_ 0"' "jl 

• ii..., jj ;;. ,r,f.,ii****'~** ...• , :a '* 
"'q~f!)7h J,G, '.~ '"c) . '½ 0 "· , : . . ,,i .. /ll .J ''',,):r\_' 

~"'· 4'PfROVALOF·ST~ENGffiEER( I,· "''# 

Permit No. 81720 

/07;,-- :. --· . , ··1r . ·r, '41 -- l- '< - ... --_ r!, \ ~r 
. This is to,S¢~ty~"'1_h\vl;xamin~~ re fo~~oing appli~ltili)n, do,,h~~y grant the same, 

subJect to the fo~w1p;gJ1,rrutat1.,ons and cond11:jpns: \ ·~~. \ ""· 
This . · t fssui!il foi' diversion ra ··· onl is issd'ed sub· ect to · mt ri • .It is understood 

that the amouf o~tw,l}ter htein granted is only a tempor¾ allowance W1di'f .~e Jnal water right 
obtained under$Jis tlrml't ~ill be depen9rfit upon the amount �~� water actually p'laced to mineficial use. It 

• 
is also unders(l':)od that this right must alfow for a reasonable IO\lffring of th:.static water;.level. This well 
shall be equip~ with a twp (2) incq)Gpening for measuring dep~ to water! A totalizini!meter must be 
installed and q;iirlntain~ in the discµfuge pipeline near the point of\!iversiop and accurai measurements 
must be kept °:, wii,i pt~eli to i,\ieficial use. The totalizing meter'\µust ]le i . !!fore any use of 

• 

;e~
1
;n~r;:Y ~~;~~~~~~s~~[~~il§:lf%Wo~f~~~~t~:::rce,~~ �t�~�;�~�~�~�:�°�u�~�~� 

the water granted 'ligeia~·~y anelajl times. This pennit is issued penaihg �~� · ·nation of the waters 
of Big Shipley Spfulgs ~d Tgbutan;1> that may be made undei;,:adjudifatl(\n p~eedings under NRS 
533.090 ~ough 5_3(~9; 1/r,, '5.!f·· _" • ";;. .· ., 

2 
,. . ·· ,.~ 

7 �~�;�~� • 

This permit 1s 1ssU1;,d by ~~ubJect to the orcler of the Finfhn~s"of Fact,
0
~onclus10ns of Law; Ora.er 

Parti~ly Granting. Supple~~~". Petition f,it1''Yqc1··• .. _if!3/ Reviey,11,,Qf"d~~(o~.,,,~'ttance of Mitigation ~ghts 
Permit; Order Partially DenymgS~ftplemen'1.Rl111ion for Jud$1al Re\J.lrW; Case No. CV-1409-204; In the 
Seventh Judicial District Court of tlle' ~lft.!l. of Nevada, in and fq,l\\ tle' County of Eureka; dated March 21, 
2018. •rr.ft 0 1111'~•• 

The pennittee shall keep monthly records of the amount of water pumped from this well and the 
records must be submitted to the State Engineer on an annual basis within 30 Clays after the end of each 
calendar year. 

The well must be sealed with cement grout, concrete grout or neat cement from ground level to I 00 
feet. 

This right is issued to mitigate the loss of discharge from the spring source under Pennit 82268, a 
change of Claim of Vested Right V03289, a portion of which has a priority date of 1873 for 4,397.4 acre­
feet annually; and a priority date of January I, 1892 for the remaining 702.6 acre-feet per season portion; 
thus, this pennit cannot be severed from Pennit 82268, a change of Claim of Vested Right V03289 . 
Additionally, Pennit 81720 may be exercised in confonnity with the priority elates of Claim of Vested 
Right V03289 during the periods that the basin is regulated. 
(Continued on Page 2) 



PermitNo.81720 

The point of diversion of this permit shall not be moved outside of the spring discharge area as 
determined by the State Engineer. 

The total combined duty of water under Permit 4273, Certificate 964 and Permits 81720 and 82268 
shall not exceed 5,100 acre-feet annually for the irrigation of the described place of use. 

This permit is totally supplemental to Permit 82268, which changed the point of diversion of Claim 
of Vested Right V03289, and may be exercised as an alternate point of diversion whenever Permit 82268 is 
in priority. 

The total combined rate of diversion for Permit 4273, Certificate 964 and Permits 81720 and 82268 
shall not exceed 7 .02 cubic feet per second. 

This permit does not extend the permittee the right of ingress and egress on public, private or 
corporate lands. 

. The issuance of this permit does
4 
f.1?\ fll~Ve !lhe n9YfiT~nts that the permit holder obtain other 

perrruts from State, Federal and l~~11g~c1es. �~� ··0e • . .. • • fr if .f 15 
The point of diversiol!;~'Place of use \ecas p~qrili!f'dop the sdo~Jted application to support this 

permit. .. +_"" . • . JL .. ,: .r -i II. . _l/ i . -50,.. 
_The amount o~~afe~t(b _pr°l'.ria~clS

7
twJ.l he Frni~d~ the~ou~~hich can be applied to 

beneficial use, and ~~1o_exe~7- ~ub1e l'eet Pj~~ond tir,5,,~~a<;Je•f:r,~.~~Y• 
~If �~�~�;� ,;g '%' ±":' ·1;" ,; 1'; ' '7~ \'-"' }; , dffd; 

Work must be pr~u$ed w(9t re2stmable dilige{e and p~of of comp~on~· _ ,-l. 're;" 
of work shall be.~~ed~bef~e: / \ ';,. ~1,- } ;J,anuary 29, 2018 
Water must be placed to beneficial use and pi;ioof of the appli\i;ation of wated:o "'·· i;. 
beneficial use s'liall 6~ii'.f&i on or before: l \Ii .January 29, 2020 
Map in supporf,of pr;ofbf ~neficial us,~all be filed on or bef~~~ u• J~uary 29, 2020 

IN fESTIM9NY WHEREOF, I, TIM ~ON, P.~, 

* Ac;tt~g State Engineer of Nevada, h/l;i,:e hereunt~~m[band 

~!Lt!!e.~e!!Lgf.m.ygffi,c;_e.,_!@~~ of Ma,b, 2ifi9 
-!3/i Jf~ihhJr;/. .~~: 

• 

• 

• 



Name of Permittee: 

Source: 

Basin: 

Manner of Use: 

Period of Use: 

Priority Date: 

SECOND AMENDED PERMIT 

THE STATE OF NEVADA 

PERMIT TO APPROPRIATE WATER 

SADLER RANCH, LLC 

UNDERGROUND (WELL D) 

DIAMOND VALLEY 

IRRIGATION 

JANUARY lST:rHROUGH DECEMBJi;R 31ST 

03/30/2012 . 

. APPROVAL OF STATE ENGINEER 

Permit No. 81720 

This is toicertify, that I )lave examinecl•llie forego\ng application, andc•dcl'hereby grant the same, 
subject to the following !Imitations and conditions: . ,.. . . 

This perrnit.isjssued. subject to existing rights. It is'understood that the)ifuountof water herein 
granted is only a temporary•allowance and that the final watet right obtained tinder this permit will be 

• 
dependent upori the runount•.of water actilally placed to beneficialuse. It is also understood that this right 
must allow foria reasonableJowering of the static water level. This.well shall be equippe«I with a two (2) 
inch opening for mea~uring~depth \0 water. A totalizing meter must be i~talled 3Ild m~intained in the 
discharge pipeline ne!if the point of diversion and accurate measuremei;its m.ust be .. kept ot:water placed to 
beneficial use. 11),e totaliµng mete~ m11st l?e installed befqre 3Il)'}}Se ,ofv;ater begins, or before the proof of 
completion of work is filed. This source is located within an area designaw;J by the State Engineer, 
pursuant to NRS 53A.030,Tl),e State .retains the right to regulate the use'of the,.v;l!ter granted herein at any 

• 

and all times. ..·•. / ) .• ·· .. ... • .... ·. \ · .··. 
This permit is issued subje5tW Siate,Engineer Ruling NO. 6371, dat¢d November 1, 2016. 
This permit is iss11ed suoject to any determination.of the.waters o(Big Shipley Springs and 

Tributaries that may oe made under adjudicatioµ proceedings un.der NR~. 5.33:090 through 533.320. The 
quantification of this mitigation right is not an adj~dic·ation of Claim of Vested Right V03289. 

The permittee shall keep nionthJyrefords of the runount ofWater pumped from this well and the 
records must be submitted to the State En.gineer1 on· ah annual basis within 30 days after the end of each 
calendar year. 

The well must oe sealed with cement grout, concrete grout or neat cement from ground level to 100 
feet. 

The total combined duty of water under Permit 4273, Certificate 964 and Permits 81720 and 82268 
shall not exceed 2,918.7 acre-feet annually for the irrigation of the described place of use. 

This right is issued to mitigate the loss of discharge from the spring source under Claim of Vested 
Right V03289, which has a priority date of 1873 for a 2,216.1 afa portion and a priority date of January 1, 
1892 for the remaining 702.6 afs portion; thus, this permit cannot be severed from Claim of Vested Right 
V03289. Additionally, Permit 81720 may be exercised in conformity with the priority dates of Claim of 
Vested Right V03289 during the periods the basin is regulated. 
( Continued on Page 2) 



Permit No. 81720 

The point of diversion of this permit shall not be moved outside of the spring discharge area as • 
determined by the State Engineer. 

This permit is totally supplemental to Permit 82268, which changed the point of diversion of Claim 
of Vested Right V03289, and serves as an additional point of diversion for Permit 82268 whenever Permit 
82268 is in priority. 

This permit does not extend the permittee the right of ingress and egress on public, private or 
corporate lands. 

The issuance of this permit does not waive the requirements that the permit holder obtain other 
permits from State, Federal and local agencies. 

The point of diversion and place of use are as described on the submitted application to support this 
permit. 

The amount of water to be appropriated. shalt be Jimited to the amount which can be applied to 
beneficial use, and not to exceed 6.0 cubic feet per second or 2,918.7 acre-feet annually. 

Work must be prosecuted with reasgnable diligericeand pro6f of completion· 
of work shall be filed on.or bef9re: ,./ . ·•· .• . •• ·.. .. . ·.•· 
Water must be placed to beneficial use and proof of the applicatiop of water io 
beneficial use shall be filed•ou.or before: · 
Map in support of proof ofbeneficial use shall be• filed oil.or before: 

IN TESTIMONY WHEREOF, I, JA;SON KING, P.E., 

January 29, 2018 

.January 29, 2020 

.January 29, 2020 

State Engineer of Nevada, ha°ve hereunto set my'hand and the 
seal of IIly office, this 3 j s.r day of .l!!!Y, 2017~'. • 

• 



• 

• 

81 720 
Application No. 

APPLICATION FOR PERMIT TO APPROPRIATE THE PUBLIC 
WATERS OF THE STATE OF NEV ADA 

THIS SPACE FOR OFFICE USE ONLY 

Date of Filing in State Engineer's Office _Mi..u:,AucR'--"3'--"-0~2..,Q.._1._.2 ___________ _ 

Returned to applicant for correction 

Corrected Application filed ______ _ Map filed FEB 24 2012 under 81585T 

The applicant Sadler Ranch, LLC c/o Doug Frazer 

0P~o"st-'O'-'fli"1-"ce'-'B=o=x'-8"3'-'l ______________ of Forest Knolls 
Stree1 Address or P.O. Box City or Town 

California 94933 hereby make(s) application for permission to appropriate the 
State and ZIP Code 

public waters of the State of Nevada, as hereinafter stated. (If applicant is a corporation, give date and place of 

incorporation; if a copartnership or association, give names of members.) 

Sadler Ranch. LLC is a domestic limited liability companv filed in the State of Nevada on July 18 201 I 

I. The source of water is Underground Sources (Well "D") 
Name of the stream, Jake, underground, spring or other sources. 

2. The amount of water applied for is 6.00 cubic feet per second - not to exceed 3,462.38 acre feet annually 
One second foot equals 448.83 gallons per minute. 

(a) If stored in a reservoir give the number of acre-feet 

3. The water is to be used for Irrigation Purposes (Supplemental) 
Irrigation, power, mining, commercial, domestic or other use. Must be liffilted to one major use. 

4. If use is for: 

(a) Irrigation, state number of acres to be irrigated ~S..::e.:.e.:.A:.:t=ta:.:c:.:he::.:d=-E=xh:::i..::bccit_".:..Ac_" ______________ _ 

(b) Stockwater, state number and kind of animals 

(c) Other use (describe fully in No. 12) _________________________ _ 

(ct) Power: 

(I) Horsepower developed 

(2) Point of return of water to stream __________________________ _ 

Revised 07/09 



5. The water is to be diverted from its source at the following point: (Describe as being within a 40-acre subdivision of public survey, and by 
course and distance to a found section comer_ If on un.sW"Veyed land, it should be so stated.) 

w/in the NWl/4 SEI/4 Section 23T24N. R52E, MDM or at a point from which the NW corner of Section 13 T24N 
R52E, MDM bears North 09 degrees 04 minutes 11 seconds East a distance of 8,987.78 feet - Well "D" Refer to map 
filed under Permit No. 81585. 

6. Place of use: (Describe by legal subdivision. Ifon unsuTYeyed land, it should be so stated) 

See Attached Exhibit "A" 

7. Use will begin about _Jan_u_ary~_l_st _____ _ and end about December 31st of each year. 
Month and Day Month and Day 

8. Description of proposed works. (Under the provisions ofNRS 535.010 you may be required to submit plans and 
specifications of your diversion or storage works.) (State manner in which water is to be diverted, i.e. diversion structure, ditches and flwnes, 
drilled well with a pump and motor, etc.) 

Drilled and cased well, equipped with motor pump, totalizing meter pipeline and ditch systems to place of use 

9. Estimated cost of works: =$.:.12:::5:.:,.::.0.::.00::.._ ___________________________ _ 

I 0. Estimated time required to construct works: =2c..Yc.:e::ar::S::.._ ______________________ _ 
(lf the well is complete, describe works,) 

l l. Estimated time required to complete the application of water to beneficial use:--'5'---y'-e"'ar=s __________ _ 

12. Provide a detailed description of the proposed project and its water usage (use attachments if necessary): (Failure to 
provide a detailed description may cause a delay in processing.) 

A ground water well will be drilled and utilized to provide supplemental resources when water from Big Shipley 
Springs & tributaries and Indian Camp Springs and tributaries under Proof Nos. V-03289 and V-03290. respectfully 
are not capable of providing sufficient water to irrigate the place of use under Proof Nos. V-03289 and V•0329Q . 

13. Miscellaneous remarks: 

Refer to map under Proof Nos, V-03289 and V•03290 to support the proposed place of use Refer to map under Permit 
No. 81585 to support the proposed point of diversion. The total combined duty under proposed Well 11A" and Well "D" 
is I.731.19 acres times a duty of 4.0 acre feet per acre totalling 6,924, 76 acre feet annually. 

mike@mbuschelman.com 
E-mail Address 

775-355-9628 
Phone No. 

APPI.ICo\TIUN MUSI BE Sl(,"-:UJ 
BY THE ,\Pl'lJCA'\T UR AGENT 

Ext. 

Michael D. Buschelman 

,J /p ~l=ly ! /T Ll l w", ~I -'itt! .ffe JIA. ti)~, p r--) 
Signature, applicant o:r agent :· =~ 

Michael D. Buschelman Consulting, Inc. r-...:J 

Company Name 

Post Office Box 513 71 
Street Addres.s or PO Box 

Sparks, Nevada 89435 
City, Stale, ZIP Code 

Revised 07/09 $~lhl FILING l'J-:1. -\ND Sl:PPORTJNG Mi'd' vllJST J\CCO\JPANY APPLICATION 

• 

• 



• 

• 

Exhibit "A" - Sadler Ranch, LLC Serial No. 

Item Nos. 4 and 6 - Acres to be Irrigated and Proposed Place of Use 
Refer to culture map filed under Proof Nos. V-03289 and V-03290 
Acres Quarter Quarter Section Township Range 

0.66 NW NE 13 24 52 

12.97 NE NE 13 
19.15 SW NE 13 
15.03 SE NE 13 
6.20 NW SW 13 

26.17 NE SW 13 
19.64 SW SW 13 
39.53 SE SW 13 
27.55 NW SE 13 
32.64 SW SE 13 
30.35 SE SE 13 

21.42 SW SW 18 24 53 

2.84 NW SW 18 
21.38 NE SW 18 
27.71 SE SW 18 
12.75 NW SE 18 
13.80 SW SE 18 
10.81 SE SE 18 

7.88! SW SW 17 24 53 

9.78 SW SW 19 24 53 
8.26 SE SW 19 
5.63 SW SE 19 

21.60 NW NW 19 
30.63 NE NW 19 
6.69 NW NE 19 
2.66 SW NW 19 
1.69 SE NW 19 

13.19 SW NE 19 

6.49 SE NE 23 24 52 
10.05 NE SE 23 
16.71 SE SE 23 

r 

81 72 0 · 
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81 72 0 ., 
Exhibit "A" - Sadler Ranch, LLC Serial No. 

Acres Quarter Quarter Section Township Range 
31 .33 NW NW 24 24 52 
39.41 NE NW 24 
30.79 SE NW 24 
39.55 SW NW 24 
29.91 NW SW 24 
38.08 SW SW 24 
28.64 NE SW 24 
37.18 SE SW 24 
38.52 NW NE 24 
39.61 NE NE 24 
18.14 SW NE 24 
12.37 SE NE 24 
5.83 NW SE 24 

• 0.99 NE SE 24 
30.52 SW SE 24 
21.97 SE SE 24 

39.84 NW NW 25 24 52 

39.84 NE NW 25 
1.13 SW NW 25 

26.38 SE NW 25 
36.65 NW NE 25 
24.85 NE NE 25 
34.29 SW NE 25 
40.00 SE NE 25 

10.991 NE NE 26 24 52 

• 11.10 NW NW 29 24 53 
18.55 NE NW 29 
26.46 SE NW 29 
30.37 SW NW 29 
14.73 NW SW 29 . 
0.52 NE SW 29 
0.93 SW NE 29 

11.73 NW SE 29 
37.16 SW SE 29 
37.39 SE SE 29 



Exhibit "A" - Sadler Ranch, LLC Serial No. 

.Sub Total 

Sub Total 

Grand Total 

• 

Acres 
18.52 
10.76 
37.65 
33.63 
23.09 
9.88 

21.17 
28.83 
11.83 
17.94 

39.65 

1657.28 

32.49 
33.19 

8.23 

73.91 

1731.19 

Quarter Quarter Section Township Range 
NW NW 30 24 53 

NE NW 30 
SW NW 30 
SE NW 30 

NW NE 30 
NE NE 30 
SW NE 30 
SE NE 30 

NW SE 30 
NE SE 30 

NE NE 32 24 53 

NW NE 32 

NW SW 25 24 52 

NE SW 25 
NW SE 25 

81120 '1 
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8929 5 
Application No. 

APPLICATION FOR PERMIT TO APPROPRIATE THE PUBLIC 
WATERS OF THE STATE OF NEVADA 

THIS SPACE FOR OFFICE USE ONLY 

Date of Filing in State Engineer's Office OCT 3 0 2019 

Returned to applicant for correction 

Corrected Application filed ______ _ Map filed April 30, 2015 Under 85131 

The applicant Ira and Montira Renner 

_H_C_3_0_B_o_x_3_4_3 ________________ of Spring Creek 
Street Address or P.O. Box City or Town 

Nevada898l5 
State and ZIP Code E-mail Address 

hereby make(s) application for permission to appropriate the public waters of the State ofNevada, as hereinafter stated. 

(If applicant is a corporation, give date and place of incorporation; if a copartnership or association, give names of 

members.) 

1. The source of water is Underground in Compliance with Order#l226 (4) 
Name of the stream. lake, UI1derground, spring or otber sources. 

2. The amount of water applied for is 2.5 cfs not to exceed TCD of932.25 acre feet per annum 

w 
c::, 

-0 
:x 

N 

Give diversion rate in cubic feet per second (CFS) AND duty in acre-feet annually (AFA). 

(a) If stored in a reservoir give the number of acre-feet -----------------------
3. The water is to be used for Irrigation and Domestic -~------------------------------

1 rri g ati on, power, mining, commercial, domestic or other use. Must be limited to one major use. 

4. If use is for: 

(a) Irrigation, state number of acres to be irrigated Total Combined Acreage NTE 320.27 acres 

(b) Stockwater, state number and kind of animals 

(c) Other use (describe fully in No. 12) 

(d) Power: 

(1) Horsepower developed 

(2) Point of return of water to stream ---------------------------

Revised 06/17 



89295 

5. The water is to be diverted from its source at the following point: (Describe as being within a 40-acre subdivision of public survey, and by 

course and distance to a fuund section comer. Ifon unsurveyed land, it should be so stated.) 

SE1/4NW1/4 of Section 5 T.25N., R.53E M.B.D.&M or at a point from which the Southwest Comer of Section 32 
T.26N., R.53£., M.D.B.&M bears N.49 degrees 38'08"W., a distance of3 000.16 feet (Use map filed under permit 
85131} 

6. Place of use: (Describe by legal subdivision. lfon unsurveyed land, it should be so stated) 

SWl/4 Sl/2NW1/4 and SWl/4S£1.4 of Section 32, T.26N., R.53£ M.B.D.&M and portions of the Wl/2 and the 
Wl/2£1/2 of Section 5 T.25N., R.53£ .• M.D.B.&M. (Use map filed under permit 8513)) 

7. Use will begin about '-Ja'-n_u.;:ary=-.cl ______ _ and end about =D'-ec'-'-'-em=b-'e_rc..3c..l _____ _ of each year. 
Month and Day Month and Day 

8. Description of proposed works. (Under the provisions ofNRS 535.010 you may be required to submit plans and 
specifications of your diversion or storage works.) (State manner in which water is to be diverted, i.e. diversion structure, ditches and flumes, 
drilled well with a pump and motor, etc.) 

Drilled well Pump and Motor meter and distribution to a center pivot within the described Place of Use 

9. Estimated cost of works: "-$'-30'-''--0-'-0-'-0 _____________________________ _ 

10. Estimated time required to construct works: 
0
1'--'y'--e==ar=s ________________________ _ 

(If the well is complete, describe works.) 

11. Estimated time required to complete the application of water to beneficial use: ~5._y::cear=s __________ _ 

12. Provide a detailed description of the proposed project and its water usage (use attachments if necessary): (Failure to 
provide a detailed description may cause a delay in processing.) 

Due to declining water tables created by ovemumping within Diamond Valley this water right is filed ta-miti~ate the 
senior surface water rights of the awlicant '.!,,~:;:g 

13. Miscellaneous remarks: i'i, 

"" 0 
<? 
-I 

w 
0 

V02432 Vl 0883 Vl0884 Vl0885, Vl0886-Spring and Lake mitigation filings, date of priority is main~~e~ 

N 

GeorgeT@water4NV.com 
E-mail Address 

775-722-5380 
Phone No. 

APPLICATION \1UST BE SIGNED 
BY Tl IE APPLIC.ANT OR AGE"IT 

Ext. 
Company Name 

3130 Old US Highway 395 North 
Street Address or PO Box 

Washoe Valley. NV 89704 

City, State, ZlP Code 

Revised 06/17 $360 FILING FEE AND SCPPORTlNG MAP MCST ACCOMPAJ\CY APPLICATION 

.. 
N> 



89296 
Application No. 

APPLICATION FOR PERMIT TO APPROPRIATE THE PUBLIC 
WATERS OF THE STATE OF NEVADA 

THIS SPACE FOR OFFICE USE ONLY 

Date of Filing in State Engineer's Office OCT 3 0 2019 

Returned to applicant for correction 

Corrected Application filed ______ _ Map filed April 30, 2015 Under 85131 

The applicant Ira and Montira Renner 

_H_C_3_0_B_ox_34_3 __ -,---_____________ of Spring Creek 
Street Address or P.O. Box CityorTowo 

Nevada 89815 
State and ZlP Code E-mail Address 

hereby make(s) application for permission to appropriate the public waters of the State of Nevada, as hereinafter stated. 
( ,-., 

(If applicant is a corporation, give date and place of incorporation; if a copartnership or associatiQf:l;'; gi~names of_ 
t:.i ...a ;c: 

members.) r~i c::> l"""'c.,. 
f".". (7: �~� ti _, 

w 
0 

i·•;· 

,~:1 -0 

'" :JC 
c· �~� C> 

I. The source of water is Underground in Compliance with Order#l226 (4) 
Name of the stream, lake, underground, spring or other sources. 

2. The amount of water applied for is 2.5 cfs not to exceed TCD 932.25 acre feet per annum 
Give diversion rate in cubic feet per second (CFS) AND duty in acre-feet annually (AF A). 

(a) If stored in a reservoir give the number of acre-feet 

3. The water is to be used for ::lm::·:;ag::at::io,cn:.:..,can::dc...cD::o::m::e,::s::ll,::. Cc_ ______________________ _ 

Irrigation, power, minlllg, commercial, domestic or other use. Must he limited to one major use 

4. If use is for: 

(a) Irrigation, state number of acres to be irrigated Total Combined Acreage NTE 320.27 acres 

(b) Stockwater, state number and kind of animals 

(c) Other use (describe fully in No. 12) 

(d) Power: 

(I) Horsepower developed 

(2) Point ofretum of water to stream 

Revised 06/17 
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5. The water is to be diverted from its source at the following point: (Describe as being within a 40-acre subdivision of public survey, and by 

course and distance to a found section comer. If on unsurveyed land, it should be so stated.) 

NEl/4SW1/4 of Section 5, T.25N. R 53E M.D.B.&M or at a point from which the Southwest Comer of said Section 
5 bears S.39 degrees 22'02"W .• a distance of2.786.99 feet (Use map filed under permit 85131) 

6. Place of use: (Describe by legal subdivision. Jf on unsurveyed land. it should be so stated) 
SWl/4 Sl/2NW1/4 and SW1/4SE14 of Section 32, T.26N .• R.53E. M.D.B.&M and portions of the Wl/2 and the 
Wl/2E 1/2 of Section 5 T.25N., R.53E.. M.D.B.&M. (Use map filed under permit 85131) 

7. Use will begin about _Jan_u_ary~_l ______ _ and end about December 31 ----------- of each year. 
Month and Day Month and Day 

8. Description of proposed works. (Under the provisions ofNRS 535.010 you may be required to submit plans and 
specifications of your diversion or storage works.) (State manner in which water is to be diverted, i.e. diversion structure, ditches and flumes, 
drilled well with a pump and motor, etc.) 

Drilled well Pump and Motor. meter and distribution to a center pivot within the described Place of Use 

9. Estimated cost of works: ::$::.30:c·:.:0..:0..:0 _____________________________ _ 

10. Estimated time required to construct works: _l.,_y-'e-'ar'-'s _______________ --_______ _ 
(If the well is complete, describe works.) 

11. Estimated time required to complete the application of water to beneficial use: ~5Ly_ear_s ___________ _ 

12. Provide a detailed description of the proposed project and its water usage (use attachments if necessary): (fa lure to 
provide a detailed description may cause a delay in processing.) 

Due to declining water tables created by overpumping within Diamond Valley this water right is filelt'tp II@'ate the 
senior surface water rights of the aoolicant ~-•- �~� - .. �~� - �~� ._ ~l,.,,/ 

i·, 0 

13. Miscellaneous remarks: 

V02432. Vl0883. VI0884 Vl0885 

GeorgeT@water4NV.com 
E-mail Address 

775-722-5380 
Phone No. 

Al'l'LICATIOI\ MUST Il[' SIG1'EI1 
BY THE APPLICANT OR AGENT 

,;-;, 
--1 
(.,.) 

0 
r,·1 
... "'Q 

Vl0886-Spring and Lake mitigation filings. date of priority is maintaitji 

Ext. 
Company Name 

3130 Old Highway 395 North 

Street Address or PO Box 

Washoe Valley, NV 89704 

City, State, ZIP Code 

Revised 06/17 S360 FILING FEE ANO SUPPORTING MAP MUST ACCOMPANY APPLICATION 
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Diamond Valley Groundwater Management Plan
Share Register and Ledger

CY 2019 0.6696                
Account No. Owner of Record Shares Carryover Allocation Transferred Utilized Remaining

14948-1 DONALD F. & ELIZA M. PALMORE FAMILY TRUST 615.1632            -                    411.941              -                          -                 411.941               
18242-1 B.G. ANDERSEN FAMILY TRUST DATED AUGUST 3, 2016 635.5200            -                    425.573              -                          -                 425.573               
18621-1 RUBY HILL MINING COMPANY, LLC 44.4724              -                    29.781                -                          -                 29.781                 
18622-1 RUBY HILL MINING COMPANY, LLC 0.6703                -                    0.449                  -                          -                 0.449                   
18623-1 ERICKSON, TY AND MICHELLE R.; AND ARI AND ALISHA 362.8533            -                    242.983              -                          -                 242.983               
18786-1 RUTH MARTIN RANCHES, LLC 267.1215            -                    178.877              -                          -                 178.877               
18787-1 RUTH MARTIN RANCHES, LLC 267.1215            -                    178.877              -                          -                 178.877               
18788-1 RUTH MARTIN RANCHES, LLC 616.0640            -                    412.544              -                          -                 412.544               
18789-1 RUTH MARTIN RANCHES, LLC 616.0640            -                    412.544              -                          -                 412.544               
18794-1 MOYLE, DENISE L. AND HICKS, DEANNE M. 462.0480            -                    309.408              -                          -                 309.408               
18796-1 SMITH, CRAIG ALLAN & SHELBA KAY 616.0640            -                    412.544              -                          -                 412.544               
18797-1 SMITH, CRAIG ALLAN & SHELBA KAY 616.0640            -                    412.544              -                          -                 412.544               
18802-1 FRED L. ETCHEGARAY AND JOHN J. ETCHEGARAY, A NEVADA PARTNERSHIP 612.8000            -                    410.358              -                          -                 410.358               
18834-1 NEWTON, DEBRA L. 1,218.1615         -                    815.736              -                          -                 815.736               
18835-1 NEWTON, DEBRA L. 1,219.6601         -                    816.739              -                          -                 816.739               
18851-1 EUREKA COUNTY 3.0735                -                    2.058                  -                          -                 2.058                   
18851-2 GALLAGHER FARMS, LLC 488.6807            -                    327.243              -                          -                 327.243               
18911-1 HILL, HOWARD SR.,HILL, KATHY 1,104.0288         -                    739.307              -                          -                 739.307               
18927-1 A.G. FARM COMMODITIES, INC. 299.9360            -                    200.851              -                          -                 200.851               
18927-2 HOVIOUS, JOHN R. 299.9360            -                    200.851              -                          -                 200.851               
18928-1 A.G. FARM COMMODITIES, INC. 299.9360            -                    200.851              -                          -                 200.851               
18928-2 HOVIOUS, JOHN R. 299.9360            -                    200.851              -                          -                 200.851               
18975-1 SESTANOVICH HAY & CATTLE, LLC 680.1523            -                    455.461              -                          -                 455.461               
18978-1 BENSON, CRAIG AND KATHRYN 688.0804            -                    460.770              -                          -                 460.770               
18981-1 BENSON, CRAIG AND KATHRYN 75.4137              -                    50.500                -                          -                 50.500                 
18988-1 SESTANOVICH HAY & CATTLE, LLC 594.2332            -                    397.925              -                          -                 397.925               
18988-2 EUREKA COUNTY 1.8628                -                    1.247                  -                          -                 1.247                   
18989-1 SESTANOVICH HAY & CATTLE, LLC 596.0960            -                    399.173              -                          -                 399.173               
18999-1 COOPER, CHARLES E. 84.6154              -                    56.662                -                          -                 56.662                 
19014-1 J & T FARMS, LLC 591.0400            -                    395.787              -                          -                 395.787               
19052-1 NEWTON, DEBRA L. -                      -                    -                      -                          -                 -                       
19053-1 NEWTON, DEBRA L. 0.0074                -                    0.005                  -                          -                 0.005                   
19110-1 MARK MOYLE FARMS, LLC 589.6960            -                    394.887              -                          -                 394.887               
19111-1 MILES, HAROLD R. & MURIEL M. 573.1108            -                    383.781              -                          -                 383.781               
19145-1 MOYLE, JAMES L. & NANCY JANE 587.3280            -                    393.301              -                          -                 393.301               
19191-1 ANDERSON, JERRY LEE 479.4199            -                    321.041              -                          -                 321.041               
19192-1 HALPIN FAMILY TRUST 545.5310            -                    365.312              -                          -                 365.312               
19218-1 EUREKA MOLY, LLC 330.8712            -                    221.566              -                          -                 221.566               
19218-2 MILLER, OWEN J. AND CHERYL 318.2353            -                    213.105              -                          -                 213.105               
19218-3 WALTER, NORBERT AND EILEEN B. 22.5694              -                    15.113                -                          -                 15.113                 
19279-1 DUBRAY, FERNO L. & CARRIE M. 164.6190            -                    110.236              -                          -                 110.236               
19279-2 GENERAL MOLY, INC. 135.6750            -                    90.854                -                          -                 90.854                 

Allocation Per Share /AF:
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Diamond Valley Groundwater Management Plan
Share Register and Ledger

CY 2019 0.6696                
Account No. Owner of Record Shares Carryover Allocation Transferred Utilized Remaining

Allocation Per Share /AF:

19292-1 DAMELE FARMS, INC. 504.6221            -                    337.918              -                          -                 337.918               
19293-1 DAMELE FARMS, INC. 477.9110            -                    320.031              -                          -                 320.031               
19324-1 SESTANOVICH HAY & CATTLE, LLC 568.4840            -                    380.682              -                          -                 380.682               
19360-1 ETCHEGARAY FAMILY TRUST 556.7600            -                    372.832              -                          -                 372.832               
19361-1 ETCHEGARAY FAMILY TRUST 556.7600            -                    372.832              -                          -                 372.832               
19378-1 MOYLE, DUSTY L. 848.6253            -                    568.278              -                          -                 568.278               
19379-1 MOYLE, DUSTY L. 564.8184            -                    378.228              -                          -                 378.228               
19381-1 MOYLE, DUSTY L. 857.9520            -                    574.523              -                          -                 574.523               
19411-1 RUBY HILL MINING COMPANY, LLC 342.3744            -                    229.269              -                          -                 229.269               
19490-1 SOLARLJOS LLC -                      -                    -                      -                          -                 -                       
19492-1 CONLEY, BEVERLY A. AND CONLEY, KENNETH E. 553.9872            -                    370.975              -                          -                 370.975               
19492-2 MOYLE, DUSTY L. 561.0896            -                    375.731              -                          -                 375.731               
19500-1 CONLEY LAND & LIVESTOCK, LLC 589.8543            -                    394.993              -                          -                 394.993               
19501-1 CONLEY LAND & LIVESTOCK, LLC 584.1014            -                    391.141              -                          -                 391.141               
19502-1 CONLEY LAND & LIVESTOCK, LLC 540.7412            -                    362.105              -                          -                 362.105               
19526-1 BAUMANN, JAMES E. AND BAUMANN, VERA L. 1,063.6136         -                    712.244              -                          -                 712.244               
19541-1 DIAMOND VALLEY RANCH, LLC 498.6760            -                    333.936              -                          -                 333.936               
19542-1 DIAMOND VALLEY RANCH, LLC 412.9164            -                    276.507              -                          -                 276.507               
19563-1 PLASKETT, TOMMYE J. & WALTER L. 1,125.5586         -                    753.725              -                          -                 753.725               
19760-1 REINFORD, CHUCK D. AND HEIDI N. 1,118.6692         -                    749.111              -                          -                 749.111               
19904-1 DIAMOND VALLEY RANCH, LLC -                      -                    -                      -                          -                 -                       
19965-1 BAR D LAND & LIVESTOCK, LLC 551.9256            -                    369.594              -                          -                 369.594               
19966-1 BAR D LAND & LIVESTOCK, LLC 190.5541            -                    127.604              -                          -                 127.604               
19971-1 PLASKETT, TOMMYE J. & WALTER L. -                      -                    -                      -                          -                 -                       
19972-1 PLASKETT, TOMMYE J. & WALTER L. 330.1947            -                    221.113              -                          -                 221.113               
19973-1 PLASKETT, TOMMYE J. & WALTER L. 338.7181            -                    226.821              -                          -                 226.821               
20000-1 MOYLE, DUSTY L. -                      -                    -                      -                          -                 -                       
20015-1 MOYLE, DUSTY L. -                      -                    -                      -                          -                 -                       
20046-1 LYNFORD & SUSAN MILLER REVOCABLE FAMILY TRUST 557.1840            -                    373.115              -                          -                 373.115               
20087-1 DIAMOND VALLEY RANCH, LLC -                      -                    -                      -                          -                 -                       
20088-1 DIAMOND VALLEY RANCH, LLC 13.9296              -                    9.328                  -                          -                 9.328                   
20366-1 MARK MOYLE FARMS, LLC 555.0744            -                    371.703              -                          -                 371.703               
20487-1 J.W.L. PROPERTIES, LLC 443.4766            -                    296.972              -                          -                 296.972               
20565-1 MINOLETTI, JOHN B. AND NANCY M 202.6745            -                    135.720              -                          -                 135.720               
20565-2 EUREKA COUNTY 19.4567              -                    13.029                -                          -                 13.029                 
20694-1 MICHEL & MARGARET ETCHEVERRY FAMILY LP -                      -                    -                      -                          -                 -                       
21085-1 MILLER, ANTHONY 541.2066            -                    362.416              -                          -                 362.416               
21399-1 MICHEL & MARGARET ETCHEVERRY FAMILY LP 917.2210            -                    614.212              -                          -                 614.212               
21426-1 MORRISON, LLOYD & BELINDA FAYE 593.7920            -                    397.630              -                          -                 397.630               
21428-1 BENSON, PATTI E. AND KENNETH F. 428.1240            -                    286.691              -                          -                 286.691               
21561-1 EUREKA MOLY, LLC 93.3558              -                    62.515                -                          -                 62.515                 
21561-2 MILLER, OWEN J. AND CHERYL 34.1484              -                    22.867                -                          -                 22.867                 
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Diamond Valley Groundwater Management Plan
Share Register and Ledger

CY 2019 0.6696                
Account No. Owner of Record Shares Carryover Allocation Transferred Utilized Remaining

Allocation Per Share /AF:

21561-3 WALTER, NORBERT AND EILEEN B. 6.3680                -                    4.264                  -                          -                 4.264                   
21839-1 BERGENER, LINDA AND DON 586.3696            -                    392.659              -                          -                 392.659               
21841-1 MICHEL & MARGARET ETCHEVERRY FAMILY LP 586.3696            -                    392.659              -                          -                 392.659               
21843-1 MORRISON, LLOYD & BELINDA FAYE 578.9472            -                    387.689              -                          -                 387.689               
21844-1 M & C HAY MORRISON FAMILY TRUST DATED MARCH 26, 2016 586.3696            -                    392.659              -                          -                 392.659               
21929-1 DIAMOND VALLEY RANCH, LLC 572.5923            -                    383.434              -                          -                 383.434               
21930-1 AMERICAN FIRST FEDERAL 576.9522            -                    386.353              -                          -                 386.353               
22194-1 BAILEY, TIMOTHY LEE AND CONSTANCE MARIE 528.3888            -                    353.833              -                          -                 353.833               
22195-1 BAILEY, TIMOTHY LEE AND CONSTANCE MARIE 613.1676            -                    410.605              -                          -                 410.605               
22217-1 CONLEY LAND & LIVESTOCK, LLC 571.9918            -                    383.031              -                          -                 383.031               
22217-2 EUREKA COUNTY 8.8780                -                    5.945                  -                          -                 5.945                   
22316-1 AMERICAN FIRST FEDERAL 571.1390            -                    382.460              -                          -                 382.460               
22352-1 MARK MOYLE FARMS, LLC 126.4229            -                    84.658                -                          -                 84.658                 
22353-1 MARK MOYLE FARMS, LLC 618.0328            -                    413.863              -                          -                 413.863               
22566-1 MILLER, LAVON AND KRISTI 454.1472            -                    304.117              -                          -                 304.117               
22567-1 MILLER, LAVON AND KRISTI 454.1472            -                    304.117              -                          -                 304.117               
22648-1 BENSON, PATTI E. AND KENNETH F. 562.0637            -                    376.383              -                          -                 376.383               
22921-1 BENSON, PATTI E. AND KENNETH F. 562.0637            -                    376.383              -                          -                 376.383               
22922-1 BENSON, PATTI E. AND KENNETH F. 402.8028            -                    269.735              -                          -                 269.735               
22982-1 AMERICAN FIRST FEDERAL 1,236.5926         -                    828.078              -                          -                 828.078               
23272-1 L K FARM LLC 621.0560            -                    415.887              -                          -                 415.887               
23462-1 MILLER, ANTHONY -                      -                    -                      -                          -                 -                       
23462-2 EUREKA COUNTY -                      -                    -                      -                          -                 -                       
23711-1 EUREKA MOLY, LLC -                      -                    -                      -                          -                 -                       
23711-2 MILLER, OWEN J. AND CHERYL -                      -                    -                      -                          -                 -                       
23738-1 EUREKA MOLY, LLC -                      -                    -                      -                          -                 -                       
23738-2 MILLER, OWEN J. AND CHERYL -                      -                    -                      -                          -                 -                       
23739-1 EUREKA MOLY, LLC 8.1216                -                    5.439                  -                          -                 5.439                   
23739-2 MILLER, OWEN J. AND CHERYL 806.5290            -                    540.088              -                          -                 540.088               
23803-1 MILLER, ANTHONY 667.8854            -                    447.246              -                          -                 447.246               
23893-1 MILES, HAROLD R. & MURIEL M. -                      -                    -                      -                          -                 -                       
23918-1 NORTON, WILLIAM H. JR. 38.0330              -                    25.469                -                          -                 25.469                 
24127-1 CONAWAY, DALE R.,CONAWAY, ELMA G. 607.4240            -                    406.758              -                          -                 406.758               
24128-1 CONAWAY, DALE R.,CONAWAY, ELMA G. 607.4240            -                    406.758              -                          -                 406.758               
24129-1 MORRISON, ALBERTA J.,MORRISON, DONALD E. 588.8216            -                    394.301              -                          -                 394.301               
24130-1 MORRISON, ALBERTA J.,MORRISON, DONALD E. 588.8216            -                    394.301              -                          -                 394.301               
24214-1 ANDERSON, EDWARD B.,ANDERSON, JERRY LEE 513.5137            -                    343.872              -                          -                 343.872               
24262-1 DIAMOND VALLEY HAY CO., INC. 6.5643                -                    4.396                  -                          -                 4.396                   
24263-1 DIAMOND VALLEY HAY CO., INC. 6.5643                -                    4.396                  -                          -                 4.396                   
24264-1 DIAMOND VALLEY HAY CO., INC. 877.4578            -                    587.585              -                          -                 587.585               
24265-1 DIAMOND VALLEY HAY CO., INC. 891.7024            -                    597.124              -                          -                 597.124               
24272-1 REINFORD, CHUCK D. AND HEIDI N. 561.0880            -                    375.730              -                          -                 375.730               
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Diamond Valley Groundwater Management Plan
Share Register and Ledger

CY 2019 0.6696                
Account No. Owner of Record Shares Carryover Allocation Transferred Utilized Remaining

Allocation Per Share /AF:

24378-1 EUREKA MOLY, LLC -                      -                    -                      -                          -                 -                       
24378-2 COUNTY OF EUREKA -                      -                    -                      -                          -                 -                       
24378-3 RUBY HILL RANCH, INC. -                      -                    -                      -                          -                 -                       
24378-4 SEAN PECK -                      -                    -                      -                          -                 -                       
24574-1 MORRISON, D. LLOYD 660.5319            -                    442.322              -                          -                 442.322               
24605-1 MOYLE, DUSTY L. 273.8619            -                    183.390              -                          -                 183.390               
24606-1 DIAMOND VALLEY RANCH, LLC 1,128.1424         -                    755.455              -                          -                 755.455               
24607-1 DIAMOND VALLEY RANCH, LLC 1,122.1056         -                    751.412              -                          -                 751.412               
24609-1 DIAMOND VALLEY RANCH, LLC 1,084.9799         -                    726.551              -                          -                 726.551               
26437-1 MOYLE, DUSTY L. 432.4291            -                    289.574              -                          -                 289.574               
26664-1 KEPHART, MARI ALICE & RICHARD E. 135.8560            -                    90.975                -                          -                 90.975                 
27976-1 MARSHALL FAMILY TRUST 497.3164            -                    333.025              -                          -                 333.025               
28035-1 BAILEY, FRED AND CAROLYN 171.0640            -                    114.552              -                          -                 114.552               
28036-1 BAILEY, FRED AND CAROLYN 265.6153            -                    177.868              -                          -                 177.868               
28061-1 REINFORD, CHUCK D. AND HEIDI N. -                      -                    -                      -                          -                 -                       
28160-1 PLASKETT, TOMMYE J. & WALTER L. -                      -                    -                      -                          -                 -                       
28561-1 LYNFORD & SUSAN MILLER REVOCABLE FAMILY TRUST 440.8560            -                    295.217              -                          -                 295.217               
28641-1 L K FARM LLC 621.0560            -                    415.887              -                          -                 415.887               
29278-1 L K FARM LLC -                      -                    -                      -                          -                 -                       
29405-1 MORRISON, D. LLOYD 573.8169            -                    384.254              -                          -                 384.254               
29557-1 MOYLE, JAMES L. & NANCY JANE 410.6495            -                    274.989              -                          -                 274.989               
29765-1 HALPIN FAMILY TRUST 562.2322            -                    376.496              -                          -                 376.496               
29873-1 MOYLE, JAMES L. & NANCY JANE 163.6087            -                    109.560              -                          -                 109.560               
29895-1 OLIVEIRA, EGIDIO 421.2123            -                    282.063              -                          -                 282.063               
30102-1 MOYLE, JAMES L. & NANCY JANE 759.4003            -                    508.529              -                          -                 508.529               
30913-1 MOYLE, DUSTY L. 399.0586            -                    267.228              -                          -                 267.228               
30927-1 LYNFORD & SUSAN MILLER REVOCABLE FAMILY TRUST 69.0993              -                    46.272                -                          -                 46.272                 
30928-1 LYNFORD & SUSAN MILLER REVOCABLE FAMILY TRUST 363.2898            -                    243.275              -                          -                 243.275               
31062-1 BAR D LAND & LIVESTOCK, LLC 460.3849            -                    308.294              -                          -                 308.294               
31063-1 BAR D LAND & LIVESTOCK, LLC 435.0408            -                    291.323              -                          -                 291.323               
31108-1 MOYLE, DENISE L. AND HICKS, DEANNE M. 447.9875            -                    299.993              -                          -                 299.993               
31110-1 MOYLE, DENISE L. AND HICKS, DEANNE M. 447.9875            -                    299.993              -                          -                 299.993               
31111-1 MOYLE, DENISE L. AND HICKS, DEANNE M. 130.7292            -                    87.542                -                          -                 87.542                 
31113-1 MOYLE, DENISE L. AND HICKS, DEANNE M. 441.5006            -                    295.649              -                          -                 295.649               
31114-1 MOYLE, DENISE L. AND HICKS, DEANNE M. 444.8102            -                    297.865              -                          -                 297.865               
31454-1 HALPIN, JAYME L. 428.1160            -                    286.686              -                          -                 286.686               
31455-1 HALPIN, JAYME L. 421.6284            -                    282.341              -                          -                 282.341               
33018-1 MARTIN P. & KATHLEEN A. ETCHEVERRY TRUST & ETCHEVERRY, MARK T. & JENNIFER 394.2240            -                    263.990              -                          -                 263.990               
33019-1 MARTIN P. & KATHLEEN A. ETCHEVERRY TRUST & ETCHEVERRY, MARK T. & JENNIFER 394.2240            -                    263.990              -                          -                 263.990               
33668-1 WISEHART, LARRY 500.7544            -                    335.328              -                          -                 335.328               
33669-1 WISEHART, LARRY 500.7544            -                    335.328              -                          -                 335.328               
33670-1 WISEHART, LARRY 517.5152            -                    346.551              -                          -                 346.551               
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33671-1 WISEHART, LARRY 517.5152            -                    346.551              -                          -                 346.551               
33817-1 BELL, SCOTT THOMAS AND KRISTINE LOUISE 417.1586            -                    279.348              -                          -                 279.348               
33818-1 BELL, SCOTT THOMAS AND KRISTINE LOUISE 416.5063            -                    278.911              -                          -                 278.911               
34561-1 MARK MOYLE FARMS, LLC 419.9289            -                    281.203              -                          -                 281.203               
34562-1 MARK MOYLE FARMS, LLC 406.4768            -                    272.195              -                          -                 272.195               
34596-1 M & C HAY MORRISON FAMILY TRUST DATED MARCH 26, 2016 268.6683            -                    179.912              -                          -                 179.912               
34939-1 MARK MOYLE FARMS, LLC 421.4600            -                    282.229              -                          -                 282.229               
34948-1 PLASKETT, TOMMYE J. & WALTER L. 220.7702            -                    147.838              -                          -                 147.838               
34950-1 SESTANOVICH HAY & CATTLE, LLC 470.1437            -                    314.829              -                          -                 314.829               
35009-1 BENSON, PATTI E. AND KENNETH F. 394.1435            -                    263.936              -                          -                 263.936               
35012-1 ETCHEVERRY, JAMES F. 413.5774            -                    276.950              -                          -                 276.950               
35013-1 MICHEL & MARGARET ETCHEVERRY FAMILY LP 441.9038            -                    295.919              -                          -                 295.919               
35374-1 DUBRAY, FERNO L. & CARRIE M. 87.2291              -                    58.413                -                          -                 58.413                 
35375-1 DUBRAY, FERNO L. & CARRIE M. 311.3350            -                    208.484              -                          -                 208.484               
35418-1 RUBIO, DAVID M.,RUBIO, SALLY R. 3.6032                -                    2.413                  -                          -                 2.413                   
36070-1 MOYLE, JAMES L. & NANCY JANE -                      -                    -                      -                          -                 -                       
36321-1 BENSON, PATTI E. AND KENNETH F. 103.5958            -                    69.372                -                          -                 69.372                 
36322-1 BENSON, PATTI E. AND KENNETH F. 130.7831            -                    87.578                -                          -                 87.578                 
39156-1 FRED L. ETCHEGARAY AND JOHN J. ETCHEGARAY, A NEVADA PARTNERSHIP 749.5149            -                    501.909              -                          -                 501.909               
39552-1 BENSON, CRAIG AND KATHRYN 515.5697            -                    345.249              -                          -                 345.249               
39553-1 BENSON, CRAIG AND KATHRYN 507.2775            -                    339.696              -                          -                 339.696               
39554-1 BENSON, CRAIG AND KATHRYN -                      -                    -                      -                          -                 -                       
40010-1 LYNFORD AND SUSAN MILLER REVOCABLE FAMILY TRUST DATED DEC.9,2013 395.3477            -                    264.743              -                          -                 264.743               
40011-1 LYNFORD & SUSAN MILLER REVOCABLE FAMILY TRUST 93.6046              -                    62.682                -                          -                 62.682                 
40013-1 LYNFORD AND SUSAN MILLER REVOCABLE FAMILY TRUST DATED DEC.9,2013 35.2440              -                    23.601                -                          -                 23.601                 
40014-1 LYNFORD & SUSAN MILLER REVOCABLE FAMILY TRUST 314.7930            -                    210.800              -                          -                 210.800               
40402-1 MOYLE, DUSTY L. 425.3568            -                    284.838              -                          -                 284.838               
41883-1 MILLER, OWEN J. AND CHERYL 62.9160              -                    42.131                -                          -                 42.131                 
41884-1 MILLER, OWEN J. AND CHERYL 62.9160              -                    42.131                -                          -                 42.131                 
42019-1 BENSON, CRAIG AND KATHRYN 306.0911            -                    204.972              -                          -                 204.972               
42020-1 BENSON, CRAIG AND KATHRYN -                      -                    -                      -                          -                 -                       
42021-1 M & C HAY MORRISON FAMILY TRUST DATED MARCH 26, 2016 509.1766            -                    340.968              -                          -                 340.968               
42367-1 KEPHART, MARI ALICE & RICHARD E. 32.8520              -                    21.999                -                          -                 21.999                 
42368-1 KEPHART, MARI ALICE & RICHARD E. 32.8520              -                    21.999                -                          -                 21.999                 
42369-1 KEPHART, MARI ALICE & RICHARD E. 98.5560              -                    65.998                -                          -                 65.998                 
42370-1 KEPHART, MARI ALICE & RICHARD E. 98.5560              -                    65.998                -                          -                 65.998                 
42891-1 ERICKSON, TY AND MICHELLE R.; AND ARI AND ALISHA 76.0693              -                    50.939                -                          -                 50.939                 
43268-1 MARK MOYLE FARMS, LLC 719.2192            -                    481.622              -                          -                 481.622               
43269-1 BLANCO RANCH, LLC 63.1910              -                    42.316                -                          -                 42.316                 
43270-1 MARK MOYLE FARMS, LLC 188.4399            -                    126.188              -                          -                 126.188               
43271-1 BERG PROPERTIES CALIFORNIA, LLC 444.0921            -                    297.384              -                          -                 297.384               
43272-1 BERG PROPERTIES CALIFORNIA, LLC 444.0921            -                    297.384              -                          -                 297.384               
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43273-1 BERG PROPERTIES CALIFORNIA, LLC 434.6039            -                    291.030              -                          -                 291.030               
43274-1 BERG PROPERTIES CALIFORNIA, LLC 434.6039            -                    291.030              -                          -                 291.030               
43397-1 MOYLE, JAMES L. & NANCY JANE 539.2640            -                    361.115              -                          -                 361.115               
43836-1 MARK MOYLE FARMS, LLC -                      -                    -                      -                          -                 -                       
43837-1 BLANCO RANCH, LLC 94.6161              -                    63.359                -                          -                 63.359                 
43838-1 BLANCO RANCH, LLC 94.6161              -                    63.359                -                          -                 63.359                 
43839-1 BLANCO RANCH, LLC 92.6137              -                    62.018                -                          -                 62.018                 
43840-1 BLANCO RANCH, LLC 92.6137              -                    62.018                -                          -                 62.018                 
44451-1 DONALD F. & ELIZA M. PALMORE FAMILY TRUST 574.6773            -                    384.830              -                          -                 384.830               
44452-1 DONALD F. & ELIZA M. PALMORE FAMILY TRUST 549.8120            -                    368.179              -                          -                 368.179               
44604-1 LYNFORD & SUSAN MILLER REVOCABLE FAMILY TRUST 115.1077            -                    77.081                -                          -                 77.081                 
44605-1 LYNFORD & SUSAN MILLER REVOCABLE FAMILY TRUST 91.9789              -                    61.593                -                          -                 61.593                 
44606-1 LYNFORD & SUSAN MILLER REVOCABLE FAMILY TRUST 18.8743              -                    12.639                -                          -                 12.639                 
44607-1 LYNFORD & SUSAN MILLER REVOCABLE FAMILY TRUST -                      -                    -                      -                          -                 -                       
44609-1 LYNFORD & SUSAN MILLER REVOCABLE FAMILY TRUST 236.7290            -                    158.524              -                          -                 158.524               
44610-1 LYNFORD & SUSAN MILLER REVOCABLE FAMILY TRUST -                      -                    -                      -                          -                 -                       
44621-1 RUBY HILL MINING COMPANY, LLC -                      -                    -                      -                          -                 -                       
46287-1 GROTH, DANIEL E. 538.2112            -                    360.410              -                          -                 360.410               
46348-1 PLASKETT, TOMMYE J. & WALTER L. 229.2936            -                    153.545              -                          -                 153.545               
46461-1 MOYLE, DUSTY L. 464.1984            -                    310.848              -                          -                 310.848               
46505-1 REINFORD, CHUCK D. AND HEIDI N. 447.4677            -                    299.644              -                          -                 299.644               
47518-1 ANDERSON, EDWARD B. 372.1349            -                    249.198              -                          -                 249.198               
47519-1 ANDERSON, EDWARD B. -                      -                    -                      -                          -                 -                       
47520-1 ANDERSON, EDWARD B. 546.3611            -                    365.868              -                          -                 365.868               
47521-1 ANDERSON, EDWARD B. 151.5506            -                    101.485              -                          -                 101.485               
47591-1 MOYLE, DUSTY L. 432.4291            -                    289.574              -                          -                 289.574               
48225-1 M & C HAY MORRISON FAMILY TRUST DATED MARCH 26, 2016 258.2183            -                    172.915              -                          -                 172.915               
48226-1 M & C HAY MORRISON FAMILY TRUST DATED MARCH 26, 2016 271.3500            -                    181.708              -                          -                 181.708               
48437-1 MARK MOYLE FARMS, LLC -                      -                    -                      -                          -                 -                       
48871-1 GALLAGHER FARMS, LLC; A NEVADA LIMITED LIABILITY COMPANY 296.1392            -                    198.308              -                          -                 198.308               
48872-1 GALLAGHER FARMS, LLC; A NEVADA LIMITED LIABILITY COMPANY 176.4081            -                    118.131              -                          -                 118.131               
48948-1 BAILEY, FRED AND CAROLYN 458.8912            -                    307.294              -                          -                 307.294               
49185-1 MOYLE, DUSTY L. 420.6761            -                    281.704              -                          -                 281.704               
49188-1 MOYLE, DUSTY L. 405.1420            -                    271.301              -                          -                 271.301               
49853-1 DUBRAY, FERNO L. & CARRIE M. 47.6687              -                    31.921                -                          -                 31.921                 
49854-1 DUBRAY, FERNO L. & CARRIE M. 47.6687              -                    31.921                -                          -                 31.921                 
50095-1 MOYLE, DUSTY L. 410.0419            -                    274.583              -                          -                 274.583               
50581-1 SADLER RANCH, LLC 214.6826            -                    143.761              -                          -                 143.761               
50582-1 EZRA C. LUNDAHL, INC.,SADLER RANCH, LLC 708.6217            -                    474.525              -                          -                 474.525               
50650-1 MOYLE, JAMES L. & NANCY JANE 549.2480            -                    367.801              -                          -                 367.801               
50962-1 KOBEH VALLEY RANCH LLC 112.1714            -                    75.115                -                          -                 75.115                 
50963-1 KOBEH VALLEY RANCH LLC 166.9088            -                    111.770              -                          -                 111.770               
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51647-1 GROTH, DANIEL E. 492.9061            -                    330.072              -                          -                 330.072               
53872-1 PALMORE FAMILY TRUST 615.1632            -                    411.941              -                          -                 411.941               
55535-1 FRED L. ETCHEGARAY AND JOHN J. ETCHEGARAY, A NEVADA PARTNERSHIP 301.1868            -                    201.688              -                          -                 201.688               
55727-1 BAILEY, FRED AND CAROLYN 20.2641              -                    13.570                -                          -                 13.570                 
56652-1 KEPHART, MARI ALICE & RICHARD E. 135.8560            -                    90.975                -                          -                 90.975                 
57835-1 KOBEH VALLEY RANCH LLC -                      -                    -                      -                          -                 -                       
57836-1 KOBEH VALLEY RANCH LLC -                      -                    -                      -                          -                 -                       
57838-1 KOBEH VALLEY RANCH LLC 166.9088            -                    111.770              -                          -                 111.770               
57839-1 KOBEH VALLEY RANCH LLC 147.7921            -                    98.968                -                          -                 98.968                 
57840-1 KOBEH VALLEY RANCH LLC 147.7921            -                    98.968                -                          -                 98.968                 
64630-1 ERICKSON, TY AND MICHELLE R.; AND ARI AND ALISHA 154.8909            -                    103.722              -                          -                 103.722               
64631-1 ERICKSON, TY AND MICHELLE R.; AND ARI AND ALISHA 154.8909            -                    103.722              -                          -                 103.722               
64632-1 ERICKSON, TY AND MICHELLE R.; AND ARI AND ALISHA 38.4768              -                    25.766                -                          -                 25.766                 
64633-1 ERICKSON, TY AND MICHELLE R.; AND ARI AND ALISHA -                      -                    -                      -                          -                 -                       
66062-1 KOBEH VALLEY RANCH LLC 286.2894            -                    191.712              -                          -                 191.712               
67172-1 MARK MOYLE FARMS, LLC 429.0772            -                    287.329              -                          -                 287.329               
68923-1 RUBY HILL MINING COMPANY, LLC 203.2904            -                    136.132              -                          -                 136.132               
68923-2 EUREKA COUNTY 5.1684                -                    3.461                  -                          -                 3.461                   
70249-1 L K FARM LLC 1,233.1843         -                    825.796              -                          -                 825.796               
70587-1 GALLAGHER FARMS, LLC; A NEVADA LIMITED LIABILITY COMPANY 117.6538            -                    78.786                -                          -                 78.786                 
70588-1 GALLAGHER FARMS, LLC; A NEVADA LIMITED LIABILITY COMPANY 228.8301            -                    153.235              -                          -                 153.235               
70940-1 MARK MOYLE FARMS, LLC 491.6099            -                    329.204              -                          -                 329.204               
71748-1 FRED L. ETCHEGARAY AND JOHN J. ETCHEGARAY, A NEVADA PARTNERSHIP 504.2660            -                    337.679              -                          -                 337.679               
72370-1 ANDERSEN, HARLOW B. & BONNIE G. 635.5200            -                    425.573              -                          -                 425.573               
73204-1 RUBY HILL MINING COMPANY, LLC 14.2656              -                    9.553                  -                          -                 9.553                   
73899-1 WEST, DENNIS L. & KIM KENNEDY 412.8717            -                    276.477              -                          -                 276.477               
76358-1 MOYLE, DENISE L. AND HICKS, DEANNE M. 451.2971            -                    302.209              -                          -                 302.209               
77447-1 RUBY HILL MINING COMPANY, LLC 52.1223              -                    34.903                -                          -                 34.903                 
77449-1 RUBY HILL MINING COMPANY, LLC 79.5760              -                    53.288                -                          -                 53.288                 
77569-1 MOYLE, DENISE L. AND HICKS, DEANNE M. 270.0468            -                    180.835              -                          -                 180.835               
77646-1 NORTON, WILLIAM H. 105.8758            -                    70.899                -                          -                 70.899                 
77666-1 BAR D LAND & LIVESTOCK, LLC 338.2338            -                    226.497              -                          -                 226.497               
77695-1 NORTON, WILLIAM H. 376.4059            -                    252.058              -                          -                 252.058               
77696-1 NORTON, WILLIAM H. 236.3911            -                    158.298              -                          -                 158.298               
78062-1 MOYLE, DENISE L. AND HICKS, DEANNE M. 519.6072            -                    347.952              -                          -                 347.952               
78358-1 WEST, DENNIS L. & KIM KENNEDY 99.3276              -                    66.514                -                          -                 66.514                 
78447-1 BAR D LAND & LIVESTOCK, LLC -                      -                    -                      -                          -                 -                       
78568-1 MARK MOYLE FARMS, LLC 284.1043            -                    190.249              -                          -                 190.249               
78771-1 J.W.L. PROPERTIES, LLC 325.0366            -                    217.659              -                          -                 217.659               
78772-1 J.W.L. PROPERTIES, LLC 111.5776            -                    74.717                -                          -                 74.717                 
78773-1 J.W.L. PROPERTIES, LLC 319.7957            -                    214.150              -                          -                 214.150               
78774-1 J.W.L. PROPERTIES, LLC 46.6388              -                    31.231                -                          -                 31.231                 
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78775-1 J.W.L. PROPERTIES, LLC 70.6376              -                    47.302                -                          -                 47.302                 
78905-1 DIAMOND VALLEY RANCH, LLC -                      -                    -                      -                          -                 -                       
78906-1 DIAMOND VALLEY RANCH, LLC 530.8105            -                    355.455              -                          -                 355.455               
79705-1 RUBY HILL MINING COMPANY, LLC 100.7508            -                    67.467                -                          -                 67.467                 
79706-1 RUBY HILL MINING COMPANY, LLC 42.7968              -                    28.659                -                          -                 28.659                 
79707-1 RUBY HILL MINING COMPANY, LLC 2.5842                -                    1.730                  -                          -                 1.730                   
79707-2 EUREKA COUNTY 3.4456                -                    2.307                  -                          -                 2.307                   
80581-1 BAR D LAND & LIVESTOCK, LLC 354.3851            -                    237.312              -                          -                 237.312               
80717-1 NORTON, WILLIAM H. JR. AND PATRICIA A. 108.9360            -                    72.948                -                          -                 72.948                 
80718-1 NORTON, WILLIAM H. JR. 108.6156            -                    72.734                -                          -                 72.734                 
80780-1 SESTANOVICH HAY & CATTLE, LLC -                      -                    -                      -                          -                 -                       
80781-1 SESTANOVICH HAY & CATTLE, LLC -                      -                    -                      -                          -                 -                       
80797-1 BLISS, CHAD D. & ROSIE J. 116.1173            -                    77.757                -                          -                 77.757                 
80799-1 BLISS, CHAD D. & ROSIE J. 116.1173            77.757                -                          77.757                 
80879-1 NORTON, WILLIAM H. JR. AND PATRICIA A. 215.0862            144.031              -                          144.031               
80880-1 NORTON, WILLIAM H. JR. AND PATRICIA A. 75.2354              50.381                -                          50.381                 
80881-1 NORTON, WILLIAM H. JR. AND PATRICIA A. 35.2440              23.601                -                          23.601                 
80926-1 NORTON, WILLIAM H. JR. 88.4011              59.197                -                          59.197                 
81004-1 HALPIN, JAYME L. 42.0542              28.161                -                          28.161                 
81229-1 BLISS, CHAD D. & ROSIE J. 36.9146              24.720                -                          24.720                 
81230-1 BLISS, CHAD D. & ROSIE J. -                      -                      -                          -                       
81268-1 MOYLE, JAMES L. & NANCY JANE 163.6087            109.560              -                          109.560               
81269-1 MOYLE, DENISE L. AND HICKS, DEANNE M. 171.4538            114.813              -                          114.813               
81612-1 GARAVENTA, GARY G AND MELODY I 209.5283            140.310              -                          140.310               
81650-1 EUREKA MOLY, LLC 92.5352              61.966                -                          61.966                 
81653-1 GARAVENTA, GARY G AND MELODY I 209.5283            140.310              -                          140.310               
83501-1 RUBY HILL MINING COMPANY, LLC 8.6140                5.768                  -                          5.768                   
83502-1 RUBY HILL MINING COMPANY, LLC 47.5493              31.841                -                          31.841                 
83503-1 BLISS, CHAD D. & ROSIE J. -                      -                      -                          -                       
83504-1 BLISS, CHAD D. & ROSIE J. 94.1700              63.060                -                          63.060                 
83505-1 RUBY HILL MINING COMPANY, LLC 90.7537              60.773                -                          60.773                 
83506-1 RUBY HILL MINING COMPANY, LLC 184.6163            123.627              -                          123.627               
83507-1 RUBY HILL MINING COMPANY, LLC 116.1167            77.757                -                          77.757                 
83567-1 BAR D LAND & LIVESTOCK, LLC 128.1121            85.790                -                          85.790                 
83615-1 J & T FARMS, LLC 174.8740            117.103              -                          117.103               
83616-1 J & T FARMS, LLC 517.9968            346.874              -                          346.874               
83617-1 J & T FARMS, LLC 408.7780            273.736              -                          273.736               
83622-1 LC PROPERTIES 815.3508            545.996              -                          545.996               
83623-1 LC PROPERTIES 347.3682            232.613              -                          232.613               
85131-1 RENNER, IRA R. AND MONTIRA 27.0713              18.128                -                          18.128                 
85132-1 RENNER, IRA R. AND MONTIRA 104.6974            70.110                -                          70.110                 
85133-1 RENNER, IRA R. AND MONTIRA 103.7986            69.508                -                          69.508                 
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85134-1 RENNER, IRA R. AND MONTIRA 216.1920            144.772              -                          144.772               
85145-1 SADLER RANCH, LLC 581.0934            389.126              -                          389.126               
85645-1 RUBY HILL MINING COMPANY, LLC 177.3989            118.794              -                          118.794               
85646-1 RUBY HILL MINING COMPANY, LLC 57.9540              38.809                -                          38.809                 
85647-1 RUBY HILL MINING COMPANY, LLC 30.1490              20.189                -                          20.189                 
86032-1 BENSON, PATTI E. AND KENNETH F. 34.8185              23.316                -                          23.316                 
86033-1 BENSON, PATTI E. AND KENNETH F. 116.7653            78.191                -                          78.191                 
86035-1 BENSON, PATTI E. AND KENNETH F. 130.5064            87.393                -                          87.393                 
86037-1 BENSON, PATTI E. AND KENNETH F. 157.5308            105.490              -                          105.490               
86252-1 RUTH MARTIN RANCHES, LLC 348.9425            233.668              -                          233.668               
86253-1 RUTH MARTIN RANCHES, LLC 348.9425            233.668              -                          233.668               
86600-1 SADLER RANCH, LLC 176.0559            117.895              -                          117.895               
86794-1 RUBY HILL MINING COMPANY, LLC 734.2238            -                    491.669              -                          -                 491.669               
87223-1 RUBY HILL MINING COMPANY, LLC 237.9002            159.309              -                          159.309               
87224-1 RUBY HILL MINING COMPANY, LLC 281.7022            188.640              -                          188.640               
87225-1 RUBY HILL MINING COMPANY, LLC 248.6976            -                    166.539              -                          -                 166.539               

Total 113,492.9732     75,999.990         
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14948-1 DONALD F. & ELIZA M. PALMORE FAMILY TRUST 615.1632         131.8338               399.610                            -                         531.444               
18242-1 B.G. ANDERSEN FAMILY TRUST DATED AUGUST 3, 2016 635.5200         310.3746               412.834                            -                         723.209               
18621-1 RUBY HILL MINING COMPANY, LLC 44.4724           -                         28.889                              -                         28.889                 
18622-1 RUBY HILL MINING COMPANY, LLC 0.6703             -                         0.435                                -                         0.435                   
18623-1 ERICKSON, TY AND MICHELLE R.; AND ARI AND ALISHA 362.8533         -                         235.710                            -                         235.710               
18786-1 RUTH MARTIN RANCHES, LLC 267.1215         -                         173.522                            -                         173.522               
18787-1 RUTH MARTIN RANCHES, LLC 267.1215         -                         173.522                            -                         173.522               
18788-1 RUTH MARTIN RANCHES, LLC 616.0640         408.4186               400.195                            -                         808.614               
18789-1 RUTH MARTIN RANCHES, LLC 616.0640         250.0742               400.195                            -                         650.269               
18794-1 MOYLE, DENISE L. AND HICKS, DEANNE M. 462.0480         123.3013               300.146                            -                         423.447               
18796-1 SMITH, CRAIG ALLAN & SHELBA KAY 616.0640         408.4186               400.195                            -                         808.614               
18797-1 SMITH, CRAIG ALLAN & SHELBA KAY 616.0640         46.7192                 400.195                            -                         446.914               
18802-1 FRED L. ETCHEGARAY AND JOHN J. ETCHEGARAY, A NEVADA PARTNERSHIP 612.8000         171.8183               398.075                            -                         569.893               
18834-1 NEWTON, DEBRA L. 1,218.1615      404.7345               791.318                            -                         1,196.053            
18835-1 NEWTON, DEBRA L. 1,219.6601      442.8539               792.291                            -                         1,235.145            
18851-1 EUREKA COUNTY -                   -                         -                                    -                         -                       
18851-2 GALLAGHER FARMS, LLC 488.6807         98.1568                 317.447                            -                         415.604               
18911-1 HILL, HOWARD SR.,HILL, KATHY 1,104.0288      731.9139               717.177                            -                         1,449.091            
18927-1 A.G. FARM COMMODITIES, INC. 299.9360         12.9845                 194.838                            -                         207.823               
18927-2 HOVIOUS, JOHN R. 299.9360         12.9845                 194.838                            -                         207.823               
18928-1 A.G. FARM COMMODITIES, INC. 299.9360         18.5751                 194.838                            -                         213.413               
18928-2 HOVIOUS, JOHN R. 299.9360         18.5751                 194.838                            -                         213.413               
18975-1 SESTANOVICH HAY & CATTLE, LLC 680.1523         120.5480               441.827                            -                         562.375               
18978-1 BENSON, CRAIG AND KATHRYN 688.0804         52.2678                 446.977                            -                         499.245               
18981-1 BENSON, CRAIG AND KATHRYN 75.4137           25.4973                 48.989                              -                         74.486                 
18988-1 SESTANOVICH HAY & CATTLE, LLC 594.2332         110.3111               386.014                            -                         496.325               
18988-2 EUREKA COUNTY -                   -                         -                                    -                         -                       
18989-1 SESTANOVICH HAY & CATTLE, LLC 596.0960         131.6963               387.224                            -                         518.920               
18999-1 COOPER, CHARLES E. 84.6154           56.0954                 54.966                              -                         111.061               
19014-1 J & T FARMS, LLC 591.0400         168.1846               383.940                            -                         552.125               
19052-1 NEWTON, DEBRA L. -                   -                         -                                    -                         -                       
19053-1 NEWTON, DEBRA L. 0.0074             0.0050                   0.005                                -                         0.010                   
19110-1 MARK MOYLE FARMS, LLC 589.6960         129.4620               383.067                            -                         512.529               
19111-1 MILES, HAROLD R. & MURIEL M. 573.1108         284.3470               372.293                            -                         656.640               
19145-1 MOYLE, JAMES L. & NANCY JANE 587.3280         -                         381.528                            -                         381.528               
19191-1 ANDERSON, JERRY LEE 479.4199         148.8735               311.431                            -                         460.305               
19192-1 HALPIN FAMILY TRUST 545.5310         -                         354.377                            -                         354.377               
19218-1 EUREKA MOLY, LLC 330.8712         -                         214.934                            -                         214.934               
19218-2 MILLER, OWEN J. AND CHERYL 318.2353         9.9742                   206.726                            -                         216.700               

Allocation Per Share /AF:
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19218-3 WALTER, NORBERT AND EILEEN B. 22.5694           14.9619                 14.661                              -                         29.623                 
19279-1 DUBRAY, FERNO L. & CARRIE M. 164.6190         -                         106.937                            -                         106.937               
19279-2 GENERAL MOLY, INC. 135.6750         89.9455                 88.134                              -                         178.080               
19292-1 DAMELE FARMS, INC. 504.6221         11.4481                 327.803                            -                         339.251               
19293-1 DAMELE FARMS, INC. 477.9110         60.8294                 310.451                            -                         371.280               
19324-1 SESTANOVICH HAY & CATTLE, LLC 568.4840         34.9872                 369.287                            -                         404.274               
19360-1 ETCHEGARAY FAMILY TRUST 556.7600         114.4391               361.671                            -                         476.110               
19361-1 ETCHEGARAY FAMILY TRUST 556.7600         38.2534                 361.671                            -                         399.924               
19378-1 MOYLE, DUSTY L. 848.6253         300.3726               551.267                            -                         851.640               
19379-1 MOYLE, DUSTY L. 564.8184         91.5473                 366.906                            -                         458.453               
19381-1 MOYLE, DUSTY L. 857.9520         265.3399               557.326                            -                         822.666               
19411-1 RUBY HILL MINING COMPANY, LLC 342.3744         154.0064               222.406                            -                         376.412               
19490-1 SOLARLJOS LLC -                   -                         -                                    -                         -                       
19492-1 CONLEY, BEVERLY A. AND CONLEY, KENNETH E. 553.9872         79.2539                 359.870                            -                         439.124               
19492-2 MOYLE, DUSTY L. 561.0896         350.7510               364.484                            -                         715.235               
19500-1 CONLEY LAND & LIVESTOCK, LLC 589.8543         155.0568               383.169                            -                         538.226               
19501-1 CONLEY LAND & LIVESTOCK, LLC 584.1014         223.5627               379.432                            -                         602.995               
19502-1 CONLEY LAND & LIVESTOCK, LLC 540.7412         63.0937                 351.266                            -                         414.360               
19526-1 BAUMANN, JAMES E. AND BAUMANN, VERA L. 1,063.6136      291.1828               690.924                            -                         982.107               
19541-1 DIAMOND VALLEY RANCH, LLC 498.6760         48.6097                 323.940                            -                         372.550               
19542-1 DIAMOND VALLEY RANCH, LLC 412.9164         1.4316                   268.231                            -                         269.663               
19563-1 PLASKETT, TOMMYE J. & WALTER L. 1,125.5586      219.5319               731.163                            -                         950.695               
19760-1 REINFORD, CHUCK D. AND HEIDI N. 1,118.6692      173.9559               726.688                            -                         900.644               
19904-1 DIAMOND VALLEY RANCH, LLC -                   -                         -                                    -                         -                       
19965-1 BAR D LAND & LIVESTOCK, LLC 551.9256         295.0647               358.531                            -                         653.596               
19966-1 BAR D LAND & LIVESTOCK, LLC 190.5541         -                         123.784                            -                         123.784               
19971-1 PLASKETT, TOMMYE J. & WALTER L. -                   -                         -                                    -                         -                       
19972-1 PLASKETT, TOMMYE J. & WALTER L. 330.1947         75.0892                 214.495                            -                         289.584               
19973-1 PLASKETT, TOMMYE J. & WALTER L. 338.7181         224.5528               220.031                            -                         444.584               
20000-1 MOYLE, DUSTY L. -                   -                         -                                    -                         -                       
20015-1 MOYLE, DUSTY L. -                   -                         -                                    -                         -                       
20046-1 LYNFORD & SUSAN MILLER REVOCABLE FAMILY TRUST 557.1840         119.0172               361.947                            -                         480.964               
20087-1 DIAMOND VALLEY RANCH, LLC -                   -                         -                                    -                         -                       
20088-1 DIAMOND VALLEY RANCH, LLC 13.9296           -                         9.049                                -                         9.049                   
20366-1 MARK MOYLE FARMS, LLC 555.0744         116.1075               360.576                            -                         476.684               
20487-1 J.W.L. PROPERTIES, LLC 443.4766         66.0265                 288.082                            -                         354.109               
20565-1 MINOLETTI, JOHN B. AND NANCY M 202.6745         58.9190                 131.657                            -                         190.576               
20565-2 EUREKA COUNTY -                   -                         -                                    -                         -                       
20694-1 MICHEL & MARGARET ETCHEVERRY FAMILY LP -                   -                         -                                    -                         -                       
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21085-1 MILLER, ANTHONY 539.4872         101.9946               350.451                            -                         452.446               
21399-1 MICHEL & MARGARET ETCHEVERRY FAMILY LP 917.2210         391.6240               595.827                            -                         987.451               
21426-1 MORRISON, LLOYD & BELINDA FAYE 593.7920         144.5369               385.727                            -                         530.264               
21428-1 BENSON, PATTI E. AND KENNETH F. 428.1240         4.1876                   278.109                            -                         282.297               
21561-1 EUREKA MOLY, LLC 93.3558           -                         60.644                              -                         60.644                 
21561-2 MILLER, OWEN J. AND CHERYL 34.1484           22.6383                 22.183                              -                         44.821                 
21561-3 WALTER, NORBERT AND EILEEN B. 6.3680             4.2214                   4.137                                -                         8.358                   
21839-1 BERGENER, LINDA AND DON 586.3696         178.4534               380.906                            -                         559.359               
21841-1 MICHEL & MARGARET ETCHEVERRY FAMILY LP 586.3696         159.6282               380.906                            -                         540.534               
21843-1 MORRISON, LLOYD & BELINDA FAYE 578.9472         134.2488               376.084                            -                         510.333               
21844-1 M & C HAY MORRISON FAMILY TRUST DATED MARCH 26, 2016 586.3696         26.5380                 380.906                            -                         407.444               
21929-1 DIAMOND VALLEY RANCH, LLC 572.5923         179.3978               371.956                            -                         551.354               
21930-1 AMERICAN FIRST FEDERAL 576.9522         184.2716               374.788                            -                         559.060               
22194-1 BAILEY, TIMOTHY LEE AND CONSTANCE MARIE 528.3888         69.5822                 343.241                            -                         412.823               
22195-1 BAILEY, TIMOTHY LEE AND CONSTANCE MARIE 613.1676         167.1833               398.314                            -                         565.497               
22217-1 CONLEY LAND & LIVESTOCK, LLC 571.9918         258.8238               371.566                            -                         630.390               
22217-2 EUREKA COUNTY -                   -                         -                                    -                         -                       
22316-1 AMERICAN FIRST FEDERAL 571.1390         183.5134               371.012                            -                         554.525               
22352-1 MARK MOYLE FARMS, LLC 126.4229         -                         82.124                              -                         82.124                 
22353-1 MARK MOYLE FARMS, LLC 618.0328         166.3316               401.474                            -                         567.806               
22566-1 MILLER, LAVON AND KRISTI 454.1472         46.7753                 295.014                            -                         341.789               
22567-1 MILLER, LAVON AND KRISTI 454.1472         -                         295.014                            -                         295.014               
22648-1 BENSON, PATTI E. AND KENNETH F. 562.0637         -                         365.117                            -                         365.117               
22921-1 BENSON, PATTI E. AND KENNETH F. 562.0637         -                         365.117                            -                         365.117               
22922-1 BENSON, PATTI E. AND KENNETH F. 402.8028         -                         261.661                            -                         261.661               
22982-1 AMERICAN FIRST FEDERAL 1,236.5926      398.8797               803.291                            -                         1,202.171            
23272-1 L K FARM LLC 621.0560         160.6529               403.438                            -                         564.091               
23462-1 MILLER, ANTHONY -                   -                         -                                    -                         -                       
23462-2 EUREKA COUNTY -                   -                         -                                    -                         -                       
23711-1 EUREKA MOLY, LLC -                   -                         -                                    -                         -                       
23711-2 MILLER, OWEN J. AND CHERYL -                   -                         -                                    -                         -                       
23738-1 EUREKA MOLY, LLC -                   -                         -                                    -                         -                       
23738-2 MILLER, OWEN J. AND CHERYL -                   -                         -                                    -                         -                       
23739-1 EUREKA MOLY, LLC 8.1216             5.3846                   5.276                                -                         10.661                 
23739-2 MILLER, OWEN J. AND CHERYL 806.5290         142.9407               523.921                            -                         666.862               
23803-1 MILLER, ANTHONY 667.8854         201.4042               433.858                            -                         635.262               
23893-1 MILES, HAROLD R. & MURIEL M. -                   -                         -                                    -                         -                       
23918-1 NORTON, WILLIAM H. JR. 38.0330           25.2143                 24.706                              -                         49.920                 
24127-1 CONAWAY, DALE R.,CONAWAY, ELMA G. 607.4240         158.5256               394.583                            -                         553.109               
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24128-1 CONAWAY, DALE R.,CONAWAY, ELMA G. 607.4240         177.8826               394.583                            -                         572.466               
24129-1 MORRISON, ALBERTA J.,MORRISON, DONALD E. 588.8216         131.1942               382.499                            -                         513.693               
24130-1 MORRISON, ALBERTA J.,MORRISON, DONALD E. 588.8216         139.7830               382.499                            -                         522.282               
24214-1 ANDERSON, EDWARD B.,ANDERSON, JERRY LEE 513.5137         260.1338               333.579                            -                         593.713               
24262-1 DIAMOND VALLEY HAY CO., INC. 6.5643             -                         4.264                                -                         4.264                   
24263-1 DIAMOND VALLEY HAY CO., INC. 6.5643             -                         4.264                                -                         4.264                   
24264-1 DIAMOND VALLEY HAY CO., INC. 877.4578         -                         569.997                            -                         569.997               
24265-1 DIAMOND VALLEY HAY CO., INC. 891.7024         134.6648               579.250                            -                         713.915               
24272-1 REINFORD, CHUCK D. AND HEIDI N. 561.0880         -                         364.483                            -                         364.483               
24378-1 EUREKA MOLY, LLC -                   -                         -                                    -                         -                       
24378-2 COUNTY OF EUREKA -                   -                         -                                    -                         -                       
24378-3 RUBY HILL RANCH, INC. -                   -                         -                                    -                         -                       
24378-4 SEAN PECK -                   -                         -                                    -                         -                       
24574-1 MORRISON, D. LLOYD 660.5319         158.9190               429.082                            -                         588.001               
24605-1 MOYLE, DUSTY L. 273.8619         57.9407                 177.901                            -                         235.842               
24606-1 DIAMOND VALLEY RANCH, LLC 1,128.1424      193.1734               732.841                            -                         926.014               
24607-1 DIAMOND VALLEY RANCH, LLC 1,122.1056      186.0458               728.920                            -                         914.966               
24609-1 DIAMOND VALLEY RANCH, LLC 1,084.9799      258.9747               704.803                            -                         963.778               
26437-1 MOYLE, DUSTY L. 432.4291         177.5827               280.906                            -                         458.489               
26664-1 KEPHART, MARI ALICE & RICHARD E. 135.8560         9.7077                   88.252                              -                         97.960                 
27976-1 MARSHALL FAMILY TRUST 497.3164         -                         323.057                            -                         323.057               
28035-1 BAILEY, FRED AND CAROLYN 171.0640         9.1486                   111.123                            -                         120.272               
28036-1 BAILEY, FRED AND CAROLYN 265.6153         -                         172.544                            -                         172.544               
28061-1 REINFORD, CHUCK D. AND HEIDI N. -                   -                         -                                    -                         -                       
28160-1 PLASKETT, TOMMYE J. & WALTER L. -                   -                         -                                    -                         -                       
28561-1 LYNFORD & SUSAN MILLER REVOCABLE FAMILY TRUST 440.8560         46.2076                 286.380                            -                         332.588               
28641-1 L K FARM LLC 621.0560         104.3123               403.438                            -                         507.750               
29278-1 L K FARM LLC -                   -                         -                                    -                         -                       
29405-1 MORRISON, D. LLOYD 573.8169         79.4069                 372.752                            -                         452.159               
29557-1 MOYLE, JAMES L. & NANCY JANE 410.6495         53.8017                 266.758                            -                         320.560               
29765-1 HALPIN FAMILY TRUST 562.2322         175.5717               365.226                            -                         540.798               
29873-1 MOYLE, JAMES L. & NANCY JANE 163.6087         108.4644               106.280                            -                         214.744               
29895-1 OLIVEIRA, EGIDIO 421.2123         -                         273.620                            -                         273.620               
30102-1 MOYLE, JAMES L. & NANCY JANE 759.4003         183.4807               493.307                            -                         676.788               
30913-1 MOYLE, DUSTY L. 399.0586         52.3020                 259.229                            -                         311.531               
30927-1 LYNFORD & SUSAN MILLER REVOCABLE FAMILY TRUST 69.0993           -                         44.887                              -                         44.887                 
30928-1 LYNFORD & SUSAN MILLER REVOCABLE FAMILY TRUST 363.2898         185.7762               235.993                            -                         421.769               
31062-1 BAR D LAND & LIVESTOCK, LLC 460.3849         305.2111               299.066                            -                         604.277               
31063-1 BAR D LAND & LIVESTOCK, LLC 435.0408         -                         282.603                            -                         282.603               
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31108-1 MOYLE, DENISE L. AND HICKS, DEANNE M. 447.9875         105.3416               291.013                            -                         396.355               
31110-1 MOYLE, DENISE L. AND HICKS, DEANNE M. 447.9875         101.9674               291.013                            -                         392.980               
31111-1 MOYLE, DENISE L. AND HICKS, DEANNE M. 130.7292         86.6666                 84.922                              -                         171.589               
31113-1 MOYLE, DENISE L. AND HICKS, DEANNE M. 441.5006         72.7847                 286.799                            -                         359.584               
31114-1 MOYLE, DENISE L. AND HICKS, DEANNE M. 444.8102         77.5482                 288.949                            -                         366.497               
31454-1 HALPIN, JAYME L. 428.1160         30.2393                 278.104                            -                         308.343               
31455-1 HALPIN, JAYME L. 421.6284         23.4889                 273.890                            -                         297.379               
33018-1 MARTIN P. & KATHLEEN A. ETCHEVERRY TRUST & ETCHEVERRY, MARK T. & JENNIFER394.2240         -                         256.088                            -                         256.088               
33019-1 MARTIN P. & KATHLEEN A. ETCHEVERRY TRUST & ETCHEVERRY, MARK T. & JENNIFER394.2240         -                         256.088                            -                         256.088               
33668-1 WISEHART, LARRY 500.7544         85.0836                 325.290                            -                         410.374               
33669-1 WISEHART, LARRY 500.7544         331.9747               325.290                            -                         657.265               
33670-1 WISEHART, LARRY 517.5152         343.0855               336.178                            -                         679.264               
33671-1 WISEHART, LARRY 517.5152         98.7179                 336.178                            -                         434.896               
33817-1 BELL, SCOTT THOMAS AND KRISTINE LOUISE 417.1586         52.2839                 270.986                            -                         323.270               
33818-1 BELL, SCOTT THOMAS AND KRISTINE LOUISE 416.5063         59.1951                 270.563                            -                         329.758               
34561-1 MARK MOYLE FARMS, LLC 419.9289         10.3797                 272.786                            -                         283.166               
34562-1 MARK MOYLE FARMS, LLC 406.4768         -                         264.047                            -                         264.047               
34596-1 M & C HAY MORRISON FAMILY TRUST DATED MARCH 26, 2016 268.6683         -                         174.527                            -                         174.527               
34939-1 MARK MOYLE FARMS, LLC 421.4600         53.0339                 273.780                            -                         326.814               
34948-1 PLASKETT, TOMMYE J. & WALTER L. 220.7702         -                         143.412                            -                         143.412               
34950-1 SESTANOVICH HAY & CATTLE, LLC 470.1437         156.9874               305.405                            -                         462.392               
35009-1 BENSON, PATTI E. AND KENNETH F. 394.1435         -                         256.036                            -                         256.036               
35012-1 ETCHEVERRY, JAMES F. 413.5774         23.9823                 268.660                            -                         292.642               
35013-1 MICHEL & MARGARET ETCHEVERRY FAMILY LP 441.9038         21.5524                 287.061                            -                         308.613               
35374-1 DUBRAY, FERNO L. & CARRIE M. 87.2291           -                         56.664                              -                         56.664                 
35375-1 DUBRAY, FERNO L. & CARRIE M. 311.3350         34.1847                 202.243                            -                         236.428               
35418-1 RUBIO, DAVID M.,RUBIO, SALLY R. 3.6032             2.3889                   2.341                                -                         4.730                   
36070-1 MOYLE, JAMES L. & NANCY JANE -                   -                         -                                    -                         -                       
36321-1 BENSON, PATTI E. AND KENNETH F. 103.5958         -                         67.296                              -                         67.296                 
36322-1 BENSON, PATTI E. AND KENNETH F. 130.7831         23.4190                 84.957                              -                         108.376               
39156-1 FRED L. ETCHEGARAY AND JOHN J. ETCHEGARAY, A NEVADA PARTNERSHIP 749.5149         268.0875               486.885                            -                         754.973               
39552-1 BENSON, CRAIG AND KATHRYN 515.5697         -                         334.914                            -                         334.914               
39553-1 BENSON, CRAIG AND KATHRYN 507.2775         -                         329.528                            -                         329.528               
39554-1 BENSON, CRAIG AND KATHRYN -                   -                         -                                    -                         -                       
40010-1 LYNFORD AND SUSAN MILLER REVOCABLE FAMILY TRUST DATED DEC.9,2013 395.3477         125.2516               256.818                            -                         382.070               
40011-1 LYNFORD & SUSAN MILLER REVOCABLE FAMILY TRUST 93.6046           -                         60.806                              -                         60.806                 
40013-1 LYNFORD AND SUSAN MILLER REVOCABLE FAMILY TRUST DATED DEC.9,2013 35.2440           23.3650                 22.895                              -                         46.260                 
40014-1 LYNFORD & SUSAN MILLER REVOCABLE FAMILY TRUST 314.7930         61.8874                 204.490                            -                         266.377               
40402-1 MOYLE, DUSTY L. 425.3568         78.8663                 276.312                            -                         355.178               
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41883-1 MILLER, OWEN J. AND CHERYL 62.9160           -                         40.870                              -                         40.870                 
41884-1 MILLER, OWEN J. AND CHERYL 62.9160           -                         40.870                              -                         40.870                 
42019-1 BENSON, CRAIG AND KATHRYN 306.0911         -                         198.837                            -                         198.837               
42020-1 BENSON, CRAIG AND KATHRYN -                   -                         -                                    -                         -                       
42021-1 M & C HAY MORRISON FAMILY TRUST DATED MARCH 26, 2016 509.1766         50.3821                 330.761                            -                         381.143               
42367-1 KEPHART, MARI ALICE & RICHARD E. 32.8520           -                         21.341                              -                         21.341                 
42368-1 KEPHART, MARI ALICE & RICHARD E. 32.8520           -                         21.341                              -                         21.341                 
42369-1 KEPHART, MARI ALICE & RICHARD E. 98.5560           6.2948                   64.022                              -                         70.317                 
42370-1 KEPHART, MARI ALICE & RICHARD E. 98.5560           65.3380                 64.022                              -                         129.360               
42891-1 ERICKSON, TY AND MICHELLE R.; AND ARI AND ALISHA 76.0693           -                         49.415                              -                         49.415                 
43268-1 MARK MOYLE FARMS, LLC 719.2192         197.4971               467.205                            -                         664.702               
43269-1 BLANCO RANCH, LLC 63.1910           39.9288                 41.049                              -                         80.978                 
43270-1 MARK MOYLE FARMS, LLC 188.4399         -                         122.411                            -                         122.411               
43271-1 BERG PROPERTIES CALIFORNIA, LLC 444.0921         75.7969                 288.482                            -                         364.279               
43272-1 BERG PROPERTIES CALIFORNIA, LLC 444.0921         91.1762                 288.482                            -                         379.658               
43273-1 BERG PROPERTIES CALIFORNIA, LLC 434.6039         73.2738                 282.319                            -                         355.593               
43274-1 BERG PROPERTIES CALIFORNIA, LLC 434.6039         68.6618                 282.319                            -                         350.981               
43397-1 MOYLE, JAMES L. & NANCY JANE 539.2640         177.0069               350.306                            -                         527.313               
43836-1 MARK MOYLE FARMS, LLC -                   -                         -                                    -                         -                       
43837-1 BLANCO RANCH, LLC 94.6161           -                         61.463                              -                         61.463                 
43838-1 BLANCO RANCH, LLC 94.6161           -                         61.463                              -                         61.463                 
43839-1 BLANCO RANCH, LLC 92.6137           -                         60.162                              -                         60.162                 
43840-1 BLANCO RANCH, LLC 92.6137           -                         60.162                              -                         60.162                 
44451-1 DONALD F. & ELIZA M. PALMORE FAMILY TRUST 574.6773         256.2106               373.310                            -                         629.521               
44452-1 DONALD F. & ELIZA M. PALMORE FAMILY TRUST 549.8120         33.9803                 357.158                            -                         391.138               
44604-1 LYNFORD & SUSAN MILLER REVOCABLE FAMILY TRUST 115.1077         -                         74.774                              -                         74.774                 
44605-1 LYNFORD & SUSAN MILLER REVOCABLE FAMILY TRUST 91.9789           40.5408                 59.750                              -                         100.291               
44606-1 LYNFORD & SUSAN MILLER REVOCABLE FAMILY TRUST 18.8743           -                         12.261                              -                         12.261                 
44607-1 LYNFORD & SUSAN MILLER REVOCABLE FAMILY TRUST -                   -                         -                                    -                         -                       
44609-1 LYNFORD & SUSAN MILLER REVOCABLE FAMILY TRUST 236.7290         -                         153.779                            -                         153.779               
44610-1 LYNFORD & SUSAN MILLER REVOCABLE FAMILY TRUST -                   -                         -                                    -                         -                       
44621-1 RUBY HILL MINING COMPANY, LLC -                   -                         -                                    -                         -                       
46287-1 GROTH, DANIEL E. 538.2112         -                         349.622                            -                         349.622               
46348-1 PLASKETT, TOMMYE J. & WALTER L. 229.2936         -                         148.949                            -                         148.949               
46461-1 MOYLE, DUSTY L. 464.1984         131.2136               301.543                            -                         432.757               
46505-1 REINFORD, CHUCK D. AND HEIDI N. 447.4677         -                         290.675                            -                         290.675               
47518-1 ANDERSON, EDWARD B. 372.1349         246.7060               241.739                            -                         488.445               
47519-1 ANDERSON, EDWARD B. -                   -                         -                                    -                         -                       
47520-1 ANDERSON, EDWARD B. 546.3611         305.5592               354.916                            -                         660.475               
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47521-1 ANDERSON, EDWARD B. 151.5506         -                         98.447                              -                         98.447                 
47591-1 MOYLE, DUSTY L. 432.4291         139.1961               280.906                            -                         420.102               
48225-1 M & C HAY MORRISON FAMILY TRUST DATED MARCH 26, 2016 258.2183         15.4826                 167.739                            -                         183.222               
48226-1 M & C HAY MORRISON FAMILY TRUST DATED MARCH 26, 2016 271.3500         -                         176.269                            -                         176.269               
48437-1 MARK MOYLE FARMS, LLC -                   -                         -                                    -                         -                       
48871-1 GALLAGHER FARMS, LLC; A NEVADA LIMITED LIABILITY COMPANY 296.1392         49.4829                 192.372                            -                         241.855               
48872-1 GALLAGHER FARMS, LLC; A NEVADA LIMITED LIABILITY COMPANY 176.4081         116.9497               114.595                            -                         231.545               
48948-1 BAILEY, FRED AND CAROLYN 458.8912         34.5005                 298.096                            -                         332.597               
49185-1 MOYLE, DUSTY L. 420.6761         109.2663               273.271                            -                         382.537               
49188-1 MOYLE, DUSTY L. 405.1420         113.6735               263.180                            -                         376.854               
49853-1 DUBRAY, FERNO L. & CARRIE M. 47.6687           -                         30.966                              -                         30.966                 
49854-1 DUBRAY, FERNO L. & CARRIE M. 47.6687           -                         30.966                              -                         30.966                 
50095-1 MOYLE, DUSTY L. 410.0419         53.4224                 266.363                            -                         319.785               
50581-1 SADLER RANCH, LLC 214.6826         -                         139.458                            -                         139.458               
50582-1 EZRA C. LUNDAHL, INC.,SADLER RANCH, LLC 708.6217         -                         460.321                            -                         460.321               
50650-1 MOYLE, JAMES L. & NANCY JANE 549.2480         364.1230               356.792                            -                         720.915               
50962-1 KOBEH VALLEY RANCH LLC 112.1714         62.3455                 72.867                              -                         135.213               
50963-1 KOBEH VALLEY RANCH LLC 166.9088         92.7691                 108.424                            -                         201.193               
51647-1 GROTH, DANIEL E. 492.9061         -                         320.192                            -                         320.192               
53872-1 PALMORE FAMILY TRUST 615.1632         105.8797               399.610                            -                         505.490               
55535-1 FRED L. ETCHEGARAY AND JOHN J. ETCHEGARAY, A NEVADA PARTNERSHIP 301.1868         -                         195.651                            -                         195.651               
55727-1 BAILEY, FRED AND CAROLYN 20.2641           -                         13.164                              -                         13.164                 
56652-1 KEPHART, MARI ALICE & RICHARD E. 135.8560         -                         88.252                              -                         88.252                 
57835-1 KOBEH VALLEY RANCH LLC -                   -                         -                                    -                         -                       
57836-1 KOBEH VALLEY RANCH LLC -                   -                         -                                    -                         -                       
57838-1 KOBEH VALLEY RANCH LLC 166.9088         92.7691                 108.424                            -                         201.193               
57839-1 KOBEH VALLEY RANCH LLC 147.7921         97.9783                 96.006                              -                         193.984               
57840-1 KOBEH VALLEY RANCH LLC 147.7921         97.9783                 96.006                              -                         193.984               
64630-1 ERICKSON, TY AND MICHELLE R.; AND ARI AND ALISHA 154.8909         -                         100.617                            -                         100.617               
64631-1 ERICKSON, TY AND MICHELLE R.; AND ARI AND ALISHA 154.8909         -                         100.617                            -                         100.617               
64632-1 ERICKSON, TY AND MICHELLE R.; AND ARI AND ALISHA 38.4768           25.5083                 24.995                              -                         50.503                 
64633-1 ERICKSON, TY AND MICHELLE R.; AND ARI AND ALISHA -                   -                         -                                    -                         -                       
66062-1 KOBEH VALLEY RANCH LLC 286.2894         189.7949               185.974                            -                         375.769               
67172-1 MARK MOYLE FARMS, LLC 429.0772         36.1380                 278.729                            -                         314.867               
68923-1 RUBY HILL MINING COMPANY, LLC 203.2904         132.5390               132.057                            -                         264.596               
68923-2 EUREKA COUNTY 5.1684             3.4264                   3.357                                -                         6.783                   
70249-1 L K FARM LLC 1,233.1843      329.4284               801.077                            -                         1,130.505            
70587-1 GALLAGHER FARMS, LLC; A NEVADA LIMITED LIABILITY COMPANY 117.6538         18.1270                 76.428                              -                         94.555                 
70588-1 GALLAGHER FARMS, LLC; A NEVADA LIMITED LIABILITY COMPANY 228.8301         -                         148.648                            -                         148.648               
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70940-1 MARK MOYLE FARMS, LLC 491.6099         325.9120               319.350                            -                         645.262               
71748-1 FRED L. ETCHEGARAY AND JOHN J. ETCHEGARAY, A NEVADA PARTNERSHIP 504.2660         -                         327.571                            -                         327.571               
72370-1 ANDERSEN, HARLOW B. & BONNIE G. 635.5200         256.3816               412.834                            -                         669.216               
73204-1 RUBY HILL MINING COMPANY, LLC 14.2656           8.6634                   9.267                                -                         17.930                 
73899-1 WEST, DENNIS L. & KIM KENNEDY 412.8717         45.2070                 268.202                            -                         313.409               
76358-1 MOYLE, DENISE L. AND HICKS, DEANNE M. 451.2971         92.6137                 293.163                            -                         385.777               
77447-1 RUBY HILL MINING COMPANY, LLC 52.1223           -                         33.859                              -                         33.859                 
77449-1 RUBY HILL MINING COMPANY, LLC 79.5760           0.0594                   51.693                              -                         51.752                 
77569-1 MOYLE, DENISE L. AND HICKS, DEANNE M. 270.0468         85.7885                 175.422                            -                         261.211               
77646-1 NORTON, WILLIAM H. 105.8758         -                         68.777                              -                         68.777                 
77666-1 BAR D LAND & LIVESTOCK, LLC 338.2338         -                         219.717                            -                         219.717               
77695-1 NORTON, WILLIAM H. 376.4059         -                         244.513                            -                         244.513               
77696-1 NORTON, WILLIAM H. 236.3911         98.9452                 153.560                            -                         252.505               
78062-1 MOYLE, DENISE L. AND HICKS, DEANNE M. 519.6072         128.8901               337.537                            -                         466.427               
78358-1 WEST, DENNIS L. & KIM KENNEDY 99.3276           65.8489                 64.523                              -                         130.372               
78447-1 BAR D LAND & LIVESTOCK, LLC -                   -                         -                                    -                         -                       
78568-1 MARK MOYLE FARMS, LLC 284.1043         -                         184.554                            -                         184.554               
78771-1 J.W.L. PROPERTIES, LLC 325.0366         -                         211.144                            -                         211.144               
78772-1 J.W.L. PROPERTIES, LLC 111.5776         -                         72.481                              -                         72.481                 
78773-1 J.W.L. PROPERTIES, LLC 319.7957         121.5380               207.739                            -                         329.277               
78774-1 J.W.L. PROPERTIES, LLC 46.6388           -                         30.297                              -                         30.297                 
78775-1 J.W.L. PROPERTIES, LLC 70.6376           46.8290                 45.886                              -                         92.715                 
78905-1 DIAMOND VALLEY RANCH, LLC -                   -                         -                                    -                         -                       
78906-1 DIAMOND VALLEY RANCH, LLC 530.8105         98.8948                 344.815                            -                         443.710               
79705-1 RUBY HILL MINING COMPANY, LLC 100.7508         -                         65.448                              -                         65.448                 
79706-1 RUBY HILL MINING COMPANY, LLC 42.7968           28.3714                 27.801                              -                         56.172                 
79707-1 RUBY HILL MINING COMPANY, LLC 2.5842             -                         1.679                                -                         1.679                   
79707-2 EUREKA COUNTY 3.4456             2.2839                   2.238                                -                         4.522                   
80581-1 BAR D LAND & LIVESTOCK, LLC 354.3851         -                         230.209                            -                         230.209               
80717-1 NORTON, WILLIAM H. JR. AND PATRICIA A. 108.9360         36.2277                 70.765                              -                         106.993               
80718-1 NORTON, WILLIAM H. JR. 108.6156         -                         70.557                              -                         70.557                 
80780-1 SESTANOVICH HAY & CATTLE, LLC -                   -                         -                                    -                         -                       
80781-1 SESTANOVICH HAY & CATTLE, LLC -                   -                         -                                    -                         -                       
80797-1 BLISS, CHAD D. & ROSIE J. 116.1173         -                         75.430                              -                         75.430                 
80799-1 BLISS, CHAD D. & ROSIE J. 116.1173         75.430                              -                         75.430                 
80879-1 NORTON, WILLIAM H. JR. AND PATRICIA A. 215.0862         139.720                            -                         139.720               
80880-1 NORTON, WILLIAM H. JR. AND PATRICIA A. 75.2354           48.873                              -                         48.873                 
80881-1 NORTON, WILLIAM H. JR. AND PATRICIA A. 35.2440           23.365 22.895                              -                         46.260                 
80926-1 NORTON, WILLIAM H. JR. 88.4011           57.425                              -                         57.425                 
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81004-1 HALPIN, JAYME L. 42.0542           27.8794 27.318                              -                         55.197                 
81229-1 BLISS, CHAD D. & ROSIE J. 36.9146           23.980                              -                         23.980                 
81230-1 BLISS, CHAD D. & ROSIE J. -                   -                                    -                         -                       
81268-1 MOYLE, JAMES L. & NANCY JANE 163.6087         106.280                            -                         106.280               
81269-1 MOYLE, DENISE L. AND HICKS, DEANNE M. 171.4538         113.6649 111.376                            -                         225.041               
81612-1 GARAVENTA, GARY G AND MELODY I 209.5283         24.6789 136.110                            -                         160.789               
81650-1 EUREKA MOLY, LLC 92.5352           61.3463 60.111                              -                         121.457               
81653-1 GARAVENTA, GARY G AND MELODY I 209.5283         138.9069 136.110                            -                         275.017               
83501-1 RUBY HILL MINING COMPANY, LLC 8.6140             5.7103 5.596                                -                         11.306                 
83502-1 RUBY HILL MINING COMPANY, LLC 47.5493           31.5226 30.888                              -                         62.411                 
83503-1 BLISS, CHAD D. & ROSIE J. -                   -                                    -                         -                       
83504-1 BLISS, CHAD D. & ROSIE J. 94.1700           62.4294 61.173                              -                         123.602               
83505-1 RUBY HILL MINING COMPANY, LLC 90.7537           60.1653 58.954                              -                         119.119               
83506-1 RUBY HILL MINING COMPANY, LLC 184.6163         119.927                            -                         119.927               
83507-1 RUBY HILL MINING COMPANY, LLC 116.1167         76.9794 75.429                              -                         152.408               
83567-1 BAR D LAND & LIVESTOCK, LLC 128.1121         13.1541 83.222                              -                         96.376                 
83615-1 J & T FARMS, LLC 174.8740         115.932 113.598                            -                         229.530               
83616-1 J & T FARMS, LLC 517.9968         54.9143 336.491                            -                         391.405               
83617-1 J & T FARMS, LLC 408.7780         265.542                            -                         265.542               
83622-1 LC PROPERTIES 815.3508         538.1601 529.652                            -                         1,067.812            
83623-1 LC PROPERTIES 347.3682         230.2869 225.650                            -                         455.937               
85131-1 RENNER, IRA R. AND MONTIRA 27.0713           17.586                              -                         17.586                 
85132-1 RENNER, IRA R. AND MONTIRA 104.6974         68.011                              -                         68.011                 
85133-1 RENNER, IRA R. AND MONTIRA 103.7986         67.428                              -                         67.428                 
85134-1 RENNER, IRA R. AND MONTIRA 216.1920         140.438                            -                         140.438               
85145-1 SADLER RANCH, LLC 581.0934         377.478                            -                         377.478               
85645-1 RUBY HILL MINING COMPANY, LLC 177.3989         117.6061 115.238                            -                         232.844               
85646-1 RUBY HILL MINING COMPANY, LLC 57.9540           36.1883 37.647                              -                         73.835                 
85647-1 RUBY HILL MINING COMPANY, LLC 30.1490           19.9871 19.585                              -                         39.572                 
86032-1 BENSON, PATTI E. AND KENNETH F. 34.8185           22.618                              -                         22.618                 
86033-1 BENSON, PATTI E. AND KENNETH F. 116.7653         75.851                              -                         75.851                 
86035-1 BENSON, PATTI E. AND KENNETH F. 130.5064         84.777                              -                         84.777                 
86037-1 BENSON, PATTI E. AND KENNETH F. 157.5308         102.332                            -                         102.332               
86252-1 RUTH MARTIN RANCHES, LLC 348.9425         148.8575 226.673                            -                         375.531               
86253-1 RUTH MARTIN RANCHES, LLC 348.9425         216.983 226.673                            -                         443.656               
86600-1 SADLER RANCH, LLC 176.0559         114.366                            -                         114.366               
86794-1 RUBY HILL MINING COMPANY, LLC 734.2238         259.3210               476.952                            -                         736.273               
87223-1 RUBY HILL MINING COMPANY, LLC 237.9002         154.540                            -                         154.540               
87224-1 RUBY HILL MINING COMPANY, LLC 281.7022         51.9218 182.994                            -                         234.916               
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87225-1 RUBY HILL MINING COMPANY, LLC 248.6976         138.1416               161.554                            -                         299.696               
Total 113,457.9828  73,702.332                       
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DIAMOND NATURAL RESOURCES PROTECTION AND CONSERVATION 

ASSOCIATION, J&T FARMS, GALLAGHER FARMS, JEFF LOMMORI, M&C HAY, 

CONLEY LAND & LIVESTOCK, LLC, JIM AND NICK ETCHEVERRY, TIM AND 

SANDIE HALPIN, DIAMOND VALLEY HAY CO., MARK MOYLE FARMS, LLC, D.F. 

AND E.M. PALMORE FAMILY TRUST, BILL AND PATRICIA NORTON, SESTANOVICH 

HAY & CATTLE, LLC, JERRY ANDERSON, and BILL AND DARLA BAUMANN 

(collectively, “DNRPCA Intervenors”) move the Court for an ex parte order shortening time for 

Petitioners to respond to the DNRPCA Intervenors’ Motion For Stay Of Order Granting 

Petitions For Judicial Review Of State Engineer Order 1302 Pending Appeal (“Motion for 

Stay”). This Motion is made in good faith and for good cause and is based upon the following 

Points and Authorities, the declaration of Debbie Leonard attached hereto as Ex. 1, the 

declarations and exhibits attached to the Motion for Stay, the Record on Appeal and other papers 

on file herein, and such other matters as the Court may wish to consider. 

POINTS AND AUTHORITIES 

 The DNRPCA Intervenors file this ex parte motion to ensure the Court considers and 

decides their Motion for Stay during the 30-day period afforded by NRCP 62(a)(1) in which a 

judgment may not be enforced. As set forth in the Motion for Stay and supporting declarations, 

the Court’s Order Granting Petitions For Judicial Review Of State Engineer Order 1302 

(“Order”) has resulted in considerable uncertainty among Diamond Valley irrigators as to 

management of the basin and the rules that govern their water use.  

The 2020 irrigation season has begun, and the annual water allocations have already been 

determined. Farm management decisions have already been made. Changing the rules now will 

result in considerable disruption to irrigators. The data from 2019, which was Year 1 of the 

GMP, indicate that basin-wide, pumping has been reduced by 20,000 acre feet since 2017, a 

26% reduction. If irrigators are not bound by the allocations in the Groundwater Management 

Plan (“GMP”), they may pump more water than the GMP allows.  

Additionally, many irrigators have made significant investments in water-efficient 

technology. The hydrographs from monitoring wells indicate that these water conservation 
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CASE NO.:  CV-1902-348 (consolidated with  
Case Nos. CV-1902-349 and CV-1902-350) 
 
DEPT. NO.:  2 
 
 
 
 
 

 
IN THE SEVENTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA 

 
IN AND FOR THE COUNTY OF EUREKA 

 
* * * 

 
TIMOTHY LEE & CONSTANCE MARIE 
BAILEY; FRED & CAROLYN BAILEY; IRA 
R. & MONIRA RENNER; SADLER RANCH, 
LLC, 
 

Petitioners, 
vs. 
 
TIM WILSON, P.E., Nevada State 
Engineer, DIVISION OF WATER 
RESOURCES, DEPARTMENT OF  
CONSERVATION AND NATURAL 
RESOURCES, 

Respondent. 
 
EUREKA COUNTY; DIAMOND NATURAL 
RESOURCES PROTECTION AND 
CONSERVATION ASSOCIATION, J&T 
FARMS, GALLAGHER FARMS, JEFF 
LOMMORI, M&C HAY, CONLEY LAND & 
LIVESTOCK, LLC, JIM AND NICK 
ETCHEVERRY, TIM AND SANDIE HALPIN, 
DIAMOND VALLEY HAY CO., MARK 
MOYLE FARMS, LLC, D.F. AND E.M. 
PALMORE FAMILY TRUST, BILL AND 
PATRICIA NORTON, SESTANOVICH HAY 
& CATTLE, LLC, JERRY ANDERSON, BILL 
AND DARLA BAUMANN, 
 

Respondents/Intervenors. 
 
        / 
 

 
 
 

 
DECLARATION OF DEBBIE LEONARD IN 
SUPPORT OF DNRPCA INTERVENORS’ 

EX PARTE MOTION FOR  
ORDER SHORTENING TIME ON  

MOTION STAY OF ORDER GRANTING 
PETITIONS FOR JUDICIAL REVIEW OF 

STATE ENGINEER ORDER 1302  
PENDING APPEAL  
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I, Debbie Leonard, do hereby swear under penalty of perjury that the assertions of this 

declaration are true and correct. 

1. I am over the age of eighteen (18) years. I have personal knowledge of the facts 

stated within this declaration. If called as a witness, I would be competent to testify to these 

facts. 

2. I am the owner of Leonard Law, PC and counsel of record for DNRPCA 

Intervenors in this case. 

3. This declaration is offered in support of DNRPCA Intervenors’ Ex Parte Motion 

for Order Shortening Time to brief and decide Motion for Stay of Order Granting Petitions for 

Judicial Review of State Engineer Order 1302 Pending Appeal (“Motion for Stay”). 

4. Pursuant to NRCP 62(a), a party may seek enforcement of a court order after the 

expiration of 30 days after service of written notice of its entry. Therefore, it is imperative that 

this matter be heard as soon as possible.  

5. As indicated in the declaration of Mark Moyle in support of the Motion for Stay, 

the Court’s Order Granting Petitions For Judicial Review Of State Engineer Order 1302 (“the 

Order”) has resulted in considerable uncertainty among Diamond Valley irrigators as to 

management of the basin and the rules that govern their water use. The 2020 irrigation season 

has begun, and the annual water allocations have already been determined. Farm management 

decisions have already been made. Changing the rules now will result in considerable disruption 

to irrigators.  

6. As indicated in the declaration of Martin L. Plaskett in support of the Motion for 

Stay, Diamond Valley irrigators have made significant investments in water-efficient 

technologies so that they can adapt to the reduced water allocations in the Groundwater 

Management Plan (“GMP”). These investments have allowed irrigators to pump less water. 

7. As indicated in the declaration of Dale C. Bugenig in support of the Motion for 

Stay, the data from 2019, which was Year 1 of the GMP, indicate that basin-wide, pumping has 

been reduced by 20,000 acre feet since 2017, a 26% reduction. The hydrographs from 
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Case No. CV-1902-348 
 (Consolidated with CV -1902-349 and CV-1902-350) 
 
Dept. No.  2 
 
 
 
 
 
 
IN THE SEVENTH  JUDICIAL DISTRICT CO URT OF THE STATE OF NEVADA  

 
IN AND FOR THE COUNT Y OF EUREKA  

 
 
 
TIMOTHY LEE & CONSTANCE MARIE 
BAILEY; FRED & CAROLYN BAILEY; 
IRA R. & MONTIRA RENNER; and 
SADLER RANCH, LLC,  
 
 Petitioners,  
 
 vs. 
 
TIM WILSON, P.E., Nevada State 
Engineer, DIVISION OF WATER 
RESOURCES, DEPARTMENT OF 
CONSERVATION AND NATURAL 
RESOURCES,  
 
 Respondent, 
 
EUREKA COUNTY; and DIAMOND 
NATURAL RESOURCES PROTECTION 
AND CONSERVATION ASSOCIATION, 
J&T FARMS, GALLAGHER FARMS, 
JEFF LOMMORI, M&C HAY, CONLEY 
LAND & LIVESTOCK, LLC, JIM AND 
NICK ETCHEVERRY, TIM AND 
SANDIE HALPIN, DIAMOND VALLEY 
HAY CO., MARK  MOYLE FARMS, LLC, 
D.F. AND E.M. PALMORE FAMILY 
TRUST, BILL AND PATRICIA 
NORTON, SESTANOVICH HAY & 
CATTLE, LLC, JERRY ANDERSON, and 
BILL AND DARLA BAUMANN,  
 
 Intervenors.  

  
 
 
 
 

�6�7�$�7�(���(�1�*�,�1�(�(�5�·�6��JOINDER TO 
�'�1�5�3�&�$���,�1�7�(�5�9�(�1�2�5�6�·���0�2�7�,�2�1��
FOR STAY PENDING APPEAL  OF 
ORDER GRANTING PETITIONS 

FOR JUDICIAL REVIEW OF  
STATE ENGINEER ORDER 1302  

Tim Wilson, P.E., in his capacity as the Nevada State Engineer, Department of 

Conservation and Natural Resources, Division of Water Resources ( hereafter �´�6�W�D�W�H��

�(�Q�J�L�Q�H�H�U�µ�������E�\���D�Q�G���W�K�U�R�X�J�K���F�R�X�Q�V�H�O�����1�H�Y�D�G�D���$�W�W�R�U�Q�H�\���*�H�Q�H�U�D�O���$�D�U�R�Q���'�����)�R�U�G���D�Q�G���6�H�Q�L�R�U��
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30 

31 

Deputy Attorney General James N. Bolotin, hereby joins  the Motion for Stay Pending 

Appeal of Order Granting Petitions for Judicial Review of State Engineer Order 13 02 

filed by Intervenors Diamond Natural Resources Protection and Conservation 

Association, J&T Farms, Gallagher Farms, Jeff Lommori, M&C Hay, Conley Land & 

Livestock, LLC, Jim and Nick Etcheverry, Tim and Sandie Halpin, Diamond Valley Hay 

Co., Mark Moyle F arms, LLC, D.F. and E.M. Palmore Family Trust, Bill and Patricia 

Norton, Sestanovich Hay & Cattle, LLC, Jerry Anderson, and Bill and Darla Baumann 

(collectively  �W�K�H���´�'�1�5�3�&�$���,�Q�W�H�U�Y�H�Q�R�U�V�µ��.   

 The State Engineer supports, and therefore joins, the bases for the requested stay 

�S�U�H�V�H�Q�W�H�G�� �L�Q�� �W�K�H�� �'�1�5�3�&�$�� �,�Q�W�H�U�Y�H�Q�R�U�V�·�� �0�R�W�L�R�Q�� �I�R�U�� �6�W�D�\�� �3�H�Q�G�L�Q�J�� �$�S�S�H�D�O��  Should the 

�'�L�D�P�R�Q�G�� �9�D�O�O�H�\�� �*�U�R�X�Q�G�Z�D�W�H�U�� �0�D�Q�D�J�H�P�H�Q�W�� �3�O�D�Q�� ���´�'�9�� �*�0�3�µ���� �E�H�� �G�L�V�D�E�O�H�G�� �G�X�U�L�Q�J�� �W�K�H��

pendency of the appeal, the objective of the appeal will be defeated.   The Stat �H���(�Q�J�L�Q�H�H�U�·�V��

primary interest is  to ensure that hi s approved DV GMP  improve s the health of the 

resource, the Diamond Valley groundwater basin, such that he would  ultimately  feel 

�F�R�P�I�R�U�W�D�E�O�H�� �O�L�I�W�L�Q�J�� �W�K�H�� �F�U�L�W�L�F�D�O�� �P�D�Q�D�J�H�P�H�Q�W�� �D�U�H�D�� ���´�&�0�$�µ���� �G�H�V�L�J�Q�D�W�L�R�Q and avoid  

curtailment by priority.  See NRS 534.037; NRS 534.110(7).   

As shown by the DNRPCA Intervenors, the  health of the  Diamond Va lley 

groundwater basin has improved significantly during the first year of the DV GMP , 

making significant progr ess towards the ultimate goal of lifting the CMA designation.  

See �'�1�5�3�&�$�� �,�Q�W�H�U�Y�H�Q�R�U�V�·�� �0�R�W�L�R�Q�� �I�R�U�� �6�W�D�\�� �3�H�Q�G�L�Q�J�� �$�S�S�H�D�O���� �S�S���� ���²5.  This improvement 

includes a 26% reduction in groundwater pumping, resulting in a positive trend in 

groundwater levels according to groundw ater data.  Id .  If the DV GMP is disabled during 

the pendency of the appeal,  there will likely be a deterioration of the positive progress  

made in Diamond Valley hinder ing  the ability of the State Engineer to eventually lift the 

CMA designation.  Addition ally, leaving the DV GMP in effect during the pendency of the 

appeal will avoid the significant uncertainty faced by both the State Engineer, from a 

regulatory aspect, as well as the water users, who have made significant  investments  and 

/ / / 
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CERTIFICATE OF SERVICE  

 I certify that I am an employee of the State of Nevada, Office of the Atto rney 

General, and that on this 1 9th  day of May, 2020, I served a true and correct copy of the 

foregoing AFFIRMATION  �6�7�$�7�(�� �(�1�*�,�1�(�(�5�·�6�� JOINDER TO DNRPCA 

�,�1�7�(�5�9�(�1�2�5�6�·�� �0�2�7�,�2�1�� �)�2�5�� �6�7�$�<�� �3�(�1�'�,�1�*�� �$�3�3�(�$�/ OF ORDER GRANTING 

PETITIONS FOR JUDICIAL REVIEW OF  STATE ENGINEER ORDER 1302 , said 

document applies to Case Nos. CV-1902-348, -349 and -350, electronically  to: 
 

Paul G. Taggart, Esq.  
David H. Rigdon, Esq.  
TAGGART & TAGGART, L TD. 
paul@legaltnt.com  
david@legaltnt.com  
sarah@legaltnt.com  
Attorneys for Petitioners Ira R. & Mon t�L�U�D���5�H�Q�Q�H�U�����´�5�H�Q�Q�H�U�V�µ�������D�Q�G���6�D�G�O�H�U���5�D�Q�F�K����
�/�/�&�����´�6�D�G�O�H�U���5�D�Q�F�K�µ�� 
 
Don Springmeyer, Esq.  
Christopher W. Mixson, Esq.  
WOLF, RIFKIN, SHAPIR O, SCHULMAN & RABKIN , LLP  
dspringmeyer@wrslawyers.com  
cmixson@wrslawyers.com 
crehfeld@wrslawyers.com  
Attorneys for Petitioners Timothy Lee & Constance Marie Bailey and Fred & 
�&�D�U�R�O�\�Q���%�D�L�O�H�\�����´�%�D�L�O�H�\�V�µ�� 
 
Karen A. Peterson, Esq.  
ALLISON MACKENZIE, L TD. 
kpeterson@allisonmackenzie.com  
nfontenot@allisonmackenzie.com  
Attorney for Intervenors Eureka County  
 
Theodore Beutel  
EUREKA COUNTY DISTRICT ATTORNEY  
tbeutel@eurekacountynv.gov  
Attorney for Intervenors Eureka County  
 
Debbie Leonard, Esq.  
LEONARD LAW, PC  
debbie@leonardlawpc.com 
tricia@leonardlawpc.com  
Attorney for Intervenors Diamond Natural Resources Protection & Conservation 
Association; J&T Farms; Gallagher Farms; Jeff Lommori; M&C Hay; Conley Land 
& Livestock, LLC; Kim & Nick Etcheverry; Tim & Sandie Halpin; Dia mond Valley 
Hay Co.; Mark Moyle Farms, LLC; D.F. & E.M. Palmore Family Trust; Bill & 
Patricia Norton; Sestanovich Hay & Cattle, L LC; Jerry Anderson; and Bill & D arla 
�%�D�X�P�D�Q�Q�����´�'�1�5�3�&�$�µ�� 
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John E. Marvel, Esq.
Dustin J. Marvel, Esq.
MAKVEL & MARVEL, LTD.
iohnmarvel@marvellawoffice.com
amberkonakis@marvellawoffice.com
Attorney for Intervenors Diamond Valley Ranch, LLC; American First Federal, Inc.;
Berg Properties California, LLC; and Blanco Ranch, LLC ('DVR Parties")

Paul Paschelke, Esq.
FIRST COMMERCE, LLC
pauIpaschelke@firstcommercellc.com
Attorney for Intervenors DVR Parties

Wendy Lopez
Judicial Assistant
wlopez@whitepinecountvnv.gov

and via U.S. Mail to;

Beth Mills, Trustee
Marshall Family Trust
HC 62, Box 62138
Eureka, Nevada 89316
Trustee of the Marshall Family Trust in Propria Persona

Courtesy Copy to Chambers:
The Honorable Gary D. Fairman
Post Office Box 151629
Ely, Nevada 89315

1

Dorene A. Wright
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NO. 
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Case No. CV-1902-348 
(consolidated with Case Nos. MAY 2 1 2020 CV-1902-349 and CV-1902-350) 

�~� Dept. No. 2 By 

IN THE SEVENTH JUDICIAL DISTRICT COURT 

OF THE STATE OF NEVADA IN AND FOR 

THE COUNTY OF EUREKA 

TIMOTHY LEE BAILEY and 
CONSTANCE MARIE BAILEY; FRED 
BAILEY and CAROLYN BAILEY; IRA 
R. RENNER, an individual, and 
MONTIRA RENNER, an individual; and 
SADLER RANCH, LLC, 

Petitioners, 

vs. 

TIM WILSON, P.E., Nevada State 
Engineer, DIVISION OF WATER 
RESOURCES, DEPARTMENT OF 
CONSERVATION AND NATURAL 
RESOURCES, 

Respondent, 

EUREKA COUNTY; DIAMOND NATURAL 
RESOURCES PROTECTION AND 
CONSERVATION ASSOCIATES, J&T 
FARMS, GALLAGHER FARMS, JEFF 
LOMMORI, M&C HAY, CONLEY LAND & 
LIVESTOCK, LLC, JIM AND NICK 
ETCHEVERRY, TIM AND SANDIE HALPIN, 
DIAMOND VALLEY HAY CO., MARK 
MOYLE FARMS, LLC, D.F. AND E.M. 
PALMORE FAMILY TRUST, BILL AND 
PATRICIA NORTON, SESTANOVICH HAY 
& CATTLE, LLC, JERRY ANDERSON, BILL 
AND DARLA BAUMANN, et al., 

Respondents/Intervenors. 

___________________ .! 

EUREKA COUNTY'S JOINDER TO DNRPCA INTERVENORS' MOTION FOR STAY 
PENDING APPEAL OF ORDER GRANTING PETITIONS FOR JUDICIAL REVIEW OF 

STA TE ENGINEER ORDER 1302 
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1 EUREKA COUNTY, by and through its counsel of record, ALLISON MacKENZIE, LTD. 

2 and THEODORE BEUTEL, ESQ., EUREKA COUNTY DISTRICT ATTORNEY, hereby joins in 

3 DNRPCA Intervenors' Motion for Stay Pending Appeal of Order Granting Peti tions for Judicial 

4 Review of State Engineer Order 1302, dated May 14, 2020. EUREKA COUNTY also supports the 

5 State Engineer's Joinder to DNRPCA Intervenors' Motion for Stay Pending Appeal of Order 

6 Granting Petitions for Judicial Review of State Engineer Order 1302 and comments stated therein, 

7 dated May 19, 2020. 

8 AFFIRMATION 

9 The undersigned hereby affirms that this document DOES NOT contain a social securi ty 

10 number. 

11 DATED this 2l5t day of May, 2020. 

12 

13 

14 

15 

16 

17 

18 

19 BY: 

20 

21 

22 

23 

24 

25 

26 

27 

28 

KAREN A. PETERSON, ESQ. 
Nevada State Bar No. 0366 
ALLISON MacKENZIE, LTD. 
402 N01th Division Street 
Carson City, Nevada 89703 

- and-

EUREKA COUNTY DISTRICT ATTORNEY 
701 South Main Street 
Post Office Box 190 Eme-
THEODORE BEUTEL, ESQ . 
Nevada State Bar No. 5222 

Attorneys for EUREKA COUNTY 

2 
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2 

CERTIFICATE OF SERVICE 

Pursuant to NRCP Rule 5(b), I hereby certify that I am an employee of ALLISON 

3 MacKENZIE, LTD., Attorneys at Law, this document applies to Case Nos. CV1902-348; -349; 

4 and -350; and that on this date, I caused the foregoing document to be served to all paities to this 

5 action by: 

6 �_ '��_� 

7 

8 

9 

10 

23 

24 '�� 

25 

26 

27 

28 Ill 

Electronic transmission 

Paul G. Taggart, Esq. 
David H. Rigdon, Esq. 

Timothy D. O'Connor, Esq. 
TAGGART & TAGGART, LTD. 

Paul @legaltnt.com 
David@legaltnt.com 
Tim@legaltnt.com 

James Bolotin, Esq. 
ATTORNEY GENERAL'S OFFICE 

jbolotin@ag.nv.gov 

Don Springmeyer, Esq. 
Christopher W. Mixson, Esq. 

WOLF, RIFKIN, SHAPIRO, et al. 
dspringmeyer@wrslawyers.com 

cmixson@wrslawyers.com 

Debbie Leonard, Esq. 
LEONARD LAW, PC 

debbie@leonardlawpc.com 

John E. Mai·vel, Esq. 
Amber Konakis 
Paul Paschelke 

johnmarvel@marvellawoffice.com 
ainberkonakis@marvelll awoffice.com 
paulpaschelke@firstcommercellc.com 

Wendy Lopez 
Judicial Assistant 

w lopez@whitepinecountyn v. gov 

Placing a true copy thereof in a sealed postage prepaid envelope, in the United States 
Mail in Carson City, Nevada [NRCP 5(b)(2)(B)] 

Beth Mill s, Trustee 
Marshall Family Trust 

HC 62 Box 62138 
Eureka, NV 89316 
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Courtesy Copy to Chambers: 
Hon. Gary D. Fairman 

Department Two 
P.O. Box 151629 
Ely, NV 89315 

DATED this 2l51 day of May, 2020. 

4839-3880-6205, V. 1 
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Case No. CV-l902-348 consolidated with case nos.
CV-l 902-349 and CV-1 902-350

Dept No.2

IN THE SEVENTH JUDICIAL DISTRICT COUBT OF THE STATE OF

NEVADA II{ ANO FOR THE COUNTY OF EUREKA

lk*{(i***
TIMOTHY LEE BAILEY and
CONSTANCE MABIE BAILEY; FRED
BAILEY and CAROLYN BAILEY; IRA
R.RENNER, an indMdual, and
MONTIRA RENNER, an indMdual; and
SADLER BANCH, LLC.

Pelitioners,

vs

TIM WILSON, P.E., Nevada State
Engineer, DIVISION OF WATER
RESOURCES, OEPARTMENT OF
CONSERVATION AND NATURAL
RESOURCES,

Respondent,

and

EUREKA COUNTY; and DIAMOND
NATURAL RESOURCE PROTECTION
AND CONSERVATION
ASSOCIATION, et al.,

lntervenors.

day pending appeal ol order granting petitions lor judichl rcview of State Engineer Order

1302; on lhe same day DNRPCA intervenors filed ONRPCA intervenorc'ex parte motion
RECEIVED

1

MAY 19 MM
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1 for o.der shorlening lime on motion tor stay of order granting polilions for iudicial rcview

ol State EngineerOrder 1302 pending appeal; on May 15, 20120, petilioners, Timothy Lee

Bailey and Conslance Marie Bailey and Fred Bailey and Carolytt Bailey liled an opposition

of the Baileys to DNRPCA intervenors'ex parte motion lor order shortening time on motion

for stay of order granling pelitions foriudicial review of State Engineer Order 1302 pending

appeal; on May 15, 2020, petilioners, Sadbr Ranch LLC and lra R. and Montira Renner

filed Sadler Banch, LLC and lra R. and Montira Renner opposltlon to DNRPCA intervenors'

ex parte motion fororder shorlening timei on May 18, 2020, the DNRPCA intervenors filed

DNRPCA intervenors' reply in support ol ex pane motion for order shortening time on

motion tor slay of order granting petitions for judicial review of State Engineer Order 1302

pending appeal; and on May 19, 2020, lhe State Engineer filed State Engineer's joinder

to DNRPCA inlervenors' motion for stay pending appeal of order grantlng petltlons lor

judicial review of State Engineer Order 1302. The court has reviewed the pleadings and

linds thal no tudher briefing or oral argument is required.r

The DNRPCA intervenors siate that in 20'19 the inigators in Dhmond Valley who

ar6 subi€cl to lhe State Engineer appoved Diamond Valley groundwater management

plan (DVGMP) have taken investment and fam management measurBs to implement the

DVGMP with claimed su@ess.2 The DNRPCA intervenors further cite that the inigator8

subject to the DVGMP have commenced lhe 2020 inigation season using the same

farming practices in acc$rdance wilh the DVGMP.3 The DNRPCA inlery€nors contend that

if a temporary stay p€nding the court's decision on the motion to stay is nol granted that

'7JDcR7(1 r).
2Mot. lor stay at 4-8.
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pumping will increase in Diamond Valley and the acquifer will suffEr.' Although the oourl

is not convinced this result would be the case and lhat other stalutory and judidal

rernedies are available to preclude turther acluifer damage, the courl finds lt reasonable

for petitioners to submit their oppositions to the motion to stay and for the State Engineet

and the ONRPCA inlervenors lo file a reply using the time allor €d by districl court rules.s

A bri€f slay of the cou rt's order pendlng consideration ot the motbn to stay pending appeal

would not cause harm to the petitioners or others in Diamond Valley similady situaled.

Good cause appearing,

lT lS HEREBY ORDERED lhat the DNRPCA interuenors'ex paie motion for order

shortening tim€ oo motion for stay is DENIED.

lT lS HEBEBY FUBTHER ORDERED that the DNRPCA intervenors' ex parte

motion for lemporary stay of the court's order granling petitions for judk ial review of State

Engine€r Ord€r 1302 pending this Coun's decision on thg DNRPCA inteflenors'ex parte

motion for stay pending appeal is GRANTED./
DATED this / ?\aY ot May, zcl2o.
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Case No. CV- 1902-348 consolidated with case nos.
CV-l 902-349 and CV-1 902'350

Depl No.2

TIMOTHY LEE BAILEY and
CONSTANCE MARIE BAILEY; FRED
BAILEY and CAROLYN BAILEY; IRA
R.RENNER, an individual, and
MONTIRA RENNER, an individual; and
SADLER RANCH, LLC

Petilioners,

tN THE SEVENTH JUDICIAL USTRICT COURT OF THE STATE OF

I{EVADA IN AND FOR THE COUNTY OF EUREKA
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CERNHCATE OF SERVICE
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vs
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TIM WILSON, P.E., Nevada State
Enoineer. DIVISION OF WATER
REBOUHCES. DEPARTMENT OF
CONSERVATION AND NATURAL
RESOURCES,

Respondent.

and

EUREKA COUNTY; and DIAMOND
NATUBAL RESOURCE PROTECTION
and CONSERVATION ASSOCIATION,
el al.,

lnten enors.

The undersigned being an employee of the Eureka County Clerk's Oftice, hereby

at on

1

of the following:

a true and conect copy
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James Bolotin, Esq.
Deputy Attomey General
100 N. Carson Street
Carson City, Nsvada 89701-4717
jbolotin @ag.nv.gov

Theodore Beutel, Esq.
Eureka County Distdct Attomey
P.O. Box 190
Eur€ka, Novada 89316
tbeutel @ eurekacountynv.gov

Debbie Leonard, Esq.
Leonard Law, PC
955 S. Virginia Street, Suite 220
Reno, Nevada 89502
debbie @ leonardlawpc.com

Beth Mills, Trustee
Marshall Family Trust
HC 62. Box 62138
Eureka, NV 893'16

ln the following manner:

Karen A. Peterson, Esq.
Allison MacKenzie, Ltd.
402 Nodh Division Street
Carson City, Nevada 89703-4168
Kpeterson @ allisonmactenzie.com

Paul G. TaggBrl, Esq.
David H. Rigdon, Esq.
Taggert & Taggad, LTD.
108 North Minnesota Slre€l

Don Springmeyer, Esq.
Christopher W. Mixon, Esq.
Wolf, Rilkin, Shapiro, Schulman & Rabkin,
LLP
3556 East Russell road, * nmrr
Las Vegas, Nevada 89120
dsorinomever@ wrslawvers.comffi

Carson C , Nevada 89703

John Manol, Esq.
Dustin Marvel, Esq.
Marvel & Marvel, LTD.
217 ldaho Street
Elko, Nevada 89801
johnmarvel @ marvellawoflice.com
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t I ovemight UPS
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I hand delivery
] copy placed in agency box located
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1 CaseNo.: CV1902-348(consolidatedwith CaseNos. CV1902-349andCV-1902-350)

2 Dept. No.: 2

3

4

5 IN THE SEVENTHJUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

6 IN AND FORTHE COUNTY OF EUREKA

7
TIMOTHY LEE & CONSTANCEMARIE

$ BAILEY; FRED & CAROLYN BAILEY;
IRA R. & MONTIRA RENNER; and

9 SADLER RANCH, LLC;

10
Petitioners,

11
vs.

12
TIM WILSON, P.E.,NevadaStateEngineer, SADLER RANCH. LLC AND IRA R. &13 DIVISION Of WATER RESOURCES, MONTIRA RENNEROPPOSITIONTO

14 DEPARTMENT Of CONSERVATION DNRCPAINTERVENORS’MOTION FOR
AND NATURAL RESOURCES, STAY PENDINGAPPEAL

15
Respondent,and

16
EUREKA COUISITY; andDIAMOND

17 NATURAL RESOURCESPROTECTION

18 AND CONSERVATIONASSOCIATION,
et al.,

19
Intervenors.

20

21

22 PetitionersSADLER RANCH, LLC, a Nevadalimited-liability company(“SadlerRanch”),and

23 IRA R. & MONTIRA RENNER,husbandand wife (“Reimer”), by and throughtheir counsel,DAVID

24 H. RIGDON, ESQ. and PAUL G. TAGGART, ESQ.,of the law firm of TAGGART & TAGGART,

25 LTD., herebyfile this Oppositionto DNRCPA Intervenors’ Motion for Stay PendingAppeal. This

26 oppositionis basedon all papersand pleadingsrelatingto this mattercurrentlyon file with this Court

27 and anyoral argumentthis Courtmay entertain.

28



1 MEMORANDUM OF POINTSAND AUTHORITIES

2 DNRCPAIntervenors’Motion for StayPendingAppealof OrderGrantingPetitionsfor Judicial

3 Reviewof StateEngineerOrder 1302 (the “Motion”) is nothingmorethan an attemptto re-litigatethe

4 merits of the caseusingunsubstantiatedandunverified extra-recordinformation aboutthe efficacy of

5 the DiamondValley GroundwaterManagementPlan(“DVGMP”). But this informationhasnothingto

6 do with the key point at issuein this case— that the StateEngineer’sapprovalof the DVGMP violated

7 Nevada’slong-standingdoctrineofprior appropriationandwas,therefore,arbitraryandcapricious. As

$ this Court correctlynoted,this key fact wasnotjust undisputedduring the courseof the litigation, it was

9 openly and explicitly acknowledgedby the State Engineerhimself.1 Thus, to succeedon appeal,

10 Respondents2bear the heavy burden of convincing the SupremeCourt to overturn 150 year-old

11 foundationaldoctrineof Nevada’swaterlaw.3

12 Respondents’burdenis madeevenmoredifficult by their own prior public statementsregarding

13 thelegality of theDVGMP. In a 2016presentationto his peersin theotherwesternstates,StateEngineer

14 King publicly acknowledgedthat the DVGMP neededa “statutorychangeto make[it] legal” and that

15 his office was submittinga bill draft “to do just that.”4 SB 73, introducedin the 2017 Legislature,was

16 the bill draft the StateEngineerwas referencing. At a hearingon the bill, Dusty Moyle, a memberof

17 DNRCPA, testified that passageof SB 73 was a vital and necessaryprerequisitefor approvalof the

18 DVGMP.5 But SB 73 failed. Anothersimilar bill (SB 269) also failed.6 So, in addition to having to

19 persuadethe SupremeCourt to overturn150 yearsof Nevadawaterlaw without any legislativesupport

20 for doing so, Respondentsmustalsoconvincethis Court to find the DVGMP is lawful despitetheir own

21 prior admissionsto the contrary. This is notjust a high burden;it is an insurmountableone.

22

23

24 ‘SE ROA 6 (“it is acknowledgedthat the GMP doesdeviatefrom the strict applicationof theprior appropriationdoctrine.”).
2 The useof “Respondents”hereincollectively refersto the StateEngineerandall Inteiwenors.

25 Prior appropriationhasbeenthe basisof Nevadawater law sincestatehood.SeeLobdell i. Simpson.2 Nev. 274 (1866).
JASON KING, THE AUSTRALIAN APPROACHTO WATER MANAGEMENT A PILOT PROJECT[N DIAMOND VALLEY, NEVADA al

Slide 21 (September26, 2016,WesternStateEngineer’sAnnual Conference).26 PET ADD 022.
Respondents’position is that evenif SB73 or S3269hadbeenapproved,the DVGMP would still be invalid sinceit would

27 representa legislativetaking of privatepropertywithout just compensationin violation of Article I, Section8 of the Nevada
Constitutionand AmendmentV of the United StatesConstitution. The DVGMP also violatesArticle 1, Section22 of thc

28 NevadaConstitutionwhich prohibits the taking of privatepropertyfrom oneprivateparty for the solepurposeof conveying
it to anotherprivateparty.
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1 DNRCPAallegesthat the Court’s April 2020Orderhascreatedan emergencyin thebasinwhich

2 justifies stayingthe orderduring the pendencyof the appeal. But, as the Court is well aware,thejunior

3 priority irrigatorsin DiamondValley havehaddecadesto correctthe over-pumpingproblemandresisted

4 all efforts to do so. What they claim as groundsfor an emergencyare, in fact, nothing more than the

5 consequencesof their own knowing refusalto usewaterproperly. They haveuncleanhandsby having

6 activelyresistedtheeffortsof holdersof vestedrights to valley springs,like SadlerandRenner,to restore

7 their seniorpriority waterrights. This hasbeendonewith the activesupportof EurekaCounty,who has

$ consistentlyusedtaxpayermoneyto advancethe interestsof onegroup of countycitizensover another.

9 On severaloccasions,this Court haswarnedRespondentsthat the ongoingimpairmentof seniorwater

10 rights cannotcontinue. Yet theyhaveignoredthesewarnings. To now argueanemergencyexists,when

11 they knew all along that the DVGMP was not legal and did nothingto addressthe problemsthis Court

12 hasarticulatedoverandover, rings hollow. Theemergencystarteddecadesagowhenthejunior priority

13 irrigators, with the implicit permissionof the StateEngineer,pumpedso much groundwaterthat they

14 dried up the naturally flowing springs.

15 BecauseDNRCPA’s likelihood of successon appealis vanishinglysmall and the equitiesin this

16 casefavor Petitioners,the requestfor a staymustbe denied. However,shouldthis Court decideto grant

17 the stay, it shouldrequireDNRCPAto posta bondof not lessthanonemillion dollarsto coverdamages

18 Petitionerswill incur during the pendencyof the appeal and, if possible,exempt Petitioners from

19 complyingwith the otherwiseillegal plan during the courseof the appeal.

20 FACTUAL AND PROCEDURALBACKGROUND

21 This Court is well versedin the factual backgroundof the water situation in DiamondValley.

22 For the sake of brevity, Petitionershereby incorporatethe facts already laid out in the numerous

23 pleadingsandpapersalreadyon file in this case.

24 With respectto the instantMotion, on April 27, 2020, after a full briefing and a hearingon the

25 merits,this Court issuedits Findingsof Fact,Conclusionsof Law, OrderGrantingPetitionsfor Judicial

26 Review (the “April 2020 Order”). The April 2020 Order comprehensivelyanalyzedand decidedthe

27 issuesraisedby the partiesandconstituteda final judgmenton the meritspursuantto NRAP 3A(b)(l).

28
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1 On April 29, 2020, Petitionersservedupon Respondentsa Notice of Entry of the April 2020

2 Order. Serviceof theNotice initiated the 30-dayappealperiodunderNRAP 4(a)(l).

3 On May 14, 2020, DNRCPA filed and servedits Notice of Appeal. Similar noticeswere filed

4 by the StateEngineerandEurekaCountyon May 15, 2020,andMay 21, 2020,respectively.

5 Also, on May 15, 2020,DNRCPAfiled andservedby electronicmail theinstantMotion for Stay

6 PendingAppeal. Joindersto the Motion were filed by the StateEngineerand EurekaCounty on May

7 19, 2020, and May 21, 2020,respectively.

2 STANDARD OF REVIEW

9 I. NRAP $(c)’s EquitablefactorsApply To DNRCPA’s RequestFor A Stay.

10 The party requestingthe stayhasthe burdenof “show[ing] that the balanceof equitiesweighs

11 heavily in favor of grantingthe stay.”7 In reviewinga motion to staypendingappeal,the Court must

12 considerthe following equitablefactors: (1) whetherthe object of the appealwill be frustratedif the

13 stay is not granted,(2) whetherthe party requestingthe stay will suffer irreparableharm if the stay is

14 denied,(3) whetherthe party opposingthe stay will suffer irreparableharm if the stay is granted,and

15 (4) whetherthe party requestingthe stay is likely to succeedon the meritsof the appeal.8 Noneof the

16 four factorscarriesmore weight than the others;however,if one or two factorsare especiallystrong,

17 theymay counterbalancethe otherweakerfactors.9

18 Two of the factorsrequirethe Court to determinewhetherpartieswill suffer irreparableharm.

19 “Irreparablehanuis an injury for which compensatorydamageis an inadequateremedy.”° Monetary

20 damages,like thoseclaimedby Respondents,are rarely consideredto be irreparableharm. However,

21 becauseof its uniquenature,an impairmentor loss of propertyrights, aswill be sufferedby Petitioners

22 if the stay is granted,generallyconstitutesirreparableharm)t In Nevada,water rights are “regarded

23 andprotectedas real property.”2

24

25
7Hansen EighthJud. Dist. Ct., 116 Nev. 650, 659, 6 P.3d982, 987 (2000) (quotingRuiz v. Estelle,650 F.2d555, 565 (Sth

Cir. 1981)) (emphasisadded).
8NRAP8(c).
91d.

27 10Ece1le,iceCrn. Mgmt. i Gilmore, 131 Nev. 347, 353, 351 P.3d720, 723 (2015), citing Dixon i’. Thatche,103 Nev.
414.415,742 P.2d 1029, 1029 (1987) (internalquotationsomitted).

28 Dixon v. Thatcher,103 Nev. 414,416,742 P.2d 1029, 1030 (1987)
‘2Application offilippini, 66 Nev. 17, 21—22, 202 P.2d535, 537 (1949).
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1 DNRCPA cites to Mi/cohn GamingCorp. v Dist. Ct.’3 to arguethat the first stay factor should

2 carry the greatestweight. But Mi/co/rn Gamingis factually inappositeand dealt with a specific and

3 exceptionalissue— “the uniquepolicies and purposesof arbitrationand the interlocutorynatureof the

4 appeal.”4 As a petition for judicial review broughtunderNRS 533.450, the instantcaseis entirely

5 different thana tort casedisputeoverenforcementof a binding arbitrationclause.Also, the appealfiled

6 by DNRCPA is an appealfrom a final determination,not an interlocutorywrit petition. Accordingly,

7 Mikohn Gaming‘s over relianceon a singlestay factor has little precedentialvaluewith respectto the

8 presentcase.

9 II. The CourtShouldAlso TakeInto AccountThe UniqueNatureOf The Relief GrantedIn

10
This CaseWhenDeterminingWhetherTo GrantA Stay.

11 DNRCPA’s Motion asks this Court to authorizethe StateEngineerto continue to enforce a

12 groundwatermanagementplan that the Court has alreadydeterminedis unlawful. Such an outcome

13 would be contraryto the interestsof justice.

14 The natureof the judgmentbeing appealedis an important considerationwhen determining

15 whetherto grant or deny a staypendingappeal. In mostcivil cases,judgmentsconsistof an awardof

16 monetarydamages.To maintainthe statusquo pendingappeal,suchjudgementsare normally stayed

17 uponthe postingof a supersedeasbond.’5 However,petitionsfor judicial reviewfiled pursuantto NRS

18 533.450are different in natureandkind from the typical civil case. Suchcasesare themselvesappeals

19 of a prior administrativeaction, not original proceedingsinitiated in the district court.16 Accordingly,

20 the only availableremedyis an orderreversingor remandingthe determinationof the inferior tribunal

21
— theadministrativeagency.Suchordersareinjunctivein nature— prohibitingtheadministrativeagency

22 from taking actionto enforcethe orderbeingappealed.However,becausesuchcasesoftentimesraise

23 novel questionsrelatedto the applicationand interpretationof the relevantgoverninglaw, the relief

24 providedby thedistrict court is alsodeclarativein nature— thepronouncementof ananswerto a question

25 of law.

26

27 ‘3liikohn GamingCorp. i Dist. Ct., 120 Nev. 248, 89 P.3d36 (2004).
‘41d.

28 is NRCP62(d).
16 NRS 533.450(1)(indicating that suchactionsarebrought“in the natureof an appeal”).
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1 This Court’s April 2020Orderprovidesboth forms of relief— declarativeandinjunctive. In the

2 Order, the Court provides the first ever judicial expositionon the nature, scope,and effect of NRS

3 534.037andNRS 534.110(7)andtheir relationto the doctrineof prior appropriation.’7 After carefully

4 scrutinizing the relevant statutesand declaring that neither NRS 534.037 nor 534.110(7) exempts

5 groundwatermanagementplansfrom prior appropriations,the Court thenreversedthe StateEngineer’s

6 orderapprovingandadoptingthe DVGMP.

7 The overall effect of the reversalis injunctive — prohibiting the StateEngineerfrom enforcing

8 theDVGMP.’8 However,the injunctiverelief flows from, andis contingentupon,thedeclarativerelief.

9 This is important because,while the issuanceof a stay may be appropriatein casesinvolving pure

10 injunctive relief, in other caseslike this one, the effect of issuing a stay would be to authorizethe

11 enforcementof a groundwatermanagementplan that has beendeterminedto be unlawful. In other

12 words, by issuing the stay the Court would, in effect, be granting the State Engineerpermissionto

13 enforcean otherwiseillegal order.

14 ARGUMENT

15 None of the factorsthis Court must considerin this casesupportthe issuanceof a stay. first,

16 DNRCPA’s appeallacksmerit and is highly unlikely to succeed.Second,the denial of the staywill in

17 no way moot or otherwise frustrate the SupremeCourt’s ability to hear argumentsand render an

1$ enforceabledecisionin this matter. Third, the issuanceof a stay will significantly impair Petitioners’

19 vestedpropertyrights, which underthe law constitutesa defactoirreparableinjury. Finally, denial of

20 the staywill not harmany party in this case,eitherindividually or collectively, sincethe StateEngineer

21 hasadequatetools at his disposal,evenwithout the DVGMP, to limit pumpingin the basin.

22 /

23 1/

24 /

25 /

26 1/

27 17 Thesestatuteswerepassedandbecameeffectivein 2011. To date,the DVGMP is the only groundwatermanagementplar
thathasbeenconsidered,drafted,andapprovedunderthe statutes.

28 18 Kressi’. Corey, 65 Nev. 1, 17, 189 P.2d 352, 360 (1948) (only judgments“which commandor permitssomeacts to bc
done”justify considerationof a stay).
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1 I. DNRCPA’s AppealLacksMerit And Is Unlikely To Succeed.

2 A. This Court correctly concludedthat the DVGMP violates prior appropriation

3 doctrine.

4 This Court correctly determinedthat “the DVGMP is contrary to Nevadawater laws” and

5 expresslydeclined Respondents’invitation to alter said laws.’9 This Court did not arrive at this

6 conclusionlightly or hastily. Instead,this Courtcarefullystudiedthebriefs andargumentsof theparties,

took thetime neededto fully andindependentlyanalyzethosearguments,andthenself-authoreda well-

8 reasonedforty-pageopinion that addressedeachargumentin detail.

This Court’s conclusionthat the DVGMP violates long-standingNevadawater law is self-

10 evident. As this Court notes, the Appellants, including the StateEngineer,expresslyconcededthis

ii point.20 In fact, in Order 1302, the StateEngineerreadily acknowledgedthat “the GMP doesdeviate

12 from the strict applicationof theprior appropriationdoctrine.”2’

13 BecausetheDVGMP’s violation ofprior appropriationswasself-evident,Respondentswereleft

14 arguing that the Legislatureimpliedly abrogatedthe doctrinewhen it authorizedthe developmentof

15 groundwatermanagementplans. But, as this Court correctly found, implied repealsof long-standing

16 legal doctrinesare heavily disfavored.22 To determinewhetheran implied repealhasoccurred,courts

17 “look to the text of the statutes,legislativehistory, the substancesof what is coveredby both statutes,

18 andwhen the statuteswere amended.”23This was exactlythe analysisundertakenby the Court in this

19 case.

20 First, this Court lookedat theplain text of thestatutesandfoundthat thereis no expresslanguage

21 in thestatuteabrogatingthelong-standingprior appropriationdoctrine.24 Instead,this Courtdetermined

22 that “the expresslanguageof NRS 534.037and NRS 534.110(7)do not allow a GMP to violate the

23 doctrineof prior appropriation.”25This Court further found that therewasno implied abrogationof the

24

___________________________

25
° April 2020 Orderat 39.
2oj at 10-11.
21 SE ROA 6.

26 22 Washingtonv. State, 117 Nev. 735, 739, 30 P.3d 1134, 1137 (2001). Seealso ANTON[N SCALIA & BYRAN A. GARNER
READ[NG LAW: THE INTERPRETATION OF LEGAL TEXTS 327-333(ThompsonlWest2012).27 23 Washington,ll7Nev.at739,30P.3dat1137.
24 April 2020 Orderat 30, 31 (“[c]learly, there is no expresslanguagein eitherNRS 534.037or NRS 534.110(7)stating

2$ GMP canviolate the doctrineof prior appropriationor that the doctrineis somehowabrogated.”).
25 Id. at 31 (emphasisadded).
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1 prior appropriationstatute,noting that “[t]he doctrine of prior appropriationcan logically exist in

2 harmonywith NRS 534.037and 534.110(7)and allow for [groundwatermanagementplans] to address

3 the waterissuespresentin a particularCMA basin.”26

4 In fact, contrary to Respondents’ assertions, forcibly confiscating water from senior

5 appropriatorsto give to junior appropriators,as occursunderthe DVGMP, is not the only or the best

6 methodto bring an over-appropriatedwaterbasinback into balance. Instead,as the Court noted,other

7 methodsexist that are consistentwith prior appropriationdoctrine.27 For example,a groundwater

8 managementplan can provide a funding mechanismwhereby junior appropriatorspay to install

9 conservationequipmentat the farmsof moreseniorirrigatorsin exchangefor theuseof thesavedwater.

10 Or, junior appropriatorscouldpay into a fund whoseproceedsareusedto buy out andretiremoresenior

11 rights. Both of thesemethodswould befully consistentwith the expressedintentof the Legislaturethat

12 — “[p]eople withjunior rightswill try andfigure out how to conserveenoughwaterundertheseplans.”28

13 Second,this Courtreviewedtheextensivelegislativehistoryof thestatutesin questionandfound

14 that “AB 419’s Legislativehistory did not intend to allow eitherNRS 534.037or NRS 534.110(7)to

15 repeal,modify, or abrogateNevada’sdoctrineof prior appropriation.”29 In fact, this Court found that

16 “nowhere in the Legislativehistory of AB 419 is one word spokenthat the proposedlegislationwill

17 allow for a GMP whereby [a] senior right holder will have its right to use the full amount of its

18 permit/certificatereducedor that the amountof waterthat shall be allocatedwill beon a basisotherthan

19 by priority.”3°

20 Finally, this Court madenote of the “steadfastcommitmentof Nevada’scourts and legislation

21 upholdingthe doctrineof prior appropriationand the absenceof any legislativehistory to the contrary

22 in AB 4l9.”’ Thereis an abundanceof Nevadaprecedentandhistory supportingthis determination.32

23 1/

24

____________________________

261d.at36.
U 27 J• at 32-33

26
28 Minutesof Sen.Comm. on GovernmentAffairs, May 23, 2011,at 16 (emphasisadded).
29 April 2020 Orderat 36.
30 Id. at 34.

27 311d.at35.
32 Seee.g. Lobdell v. Simpson,2 Nev. 274 (1866); Jonesv. Adams, 19 Nev. 78, 6 P. 442 (1885); RenoSmelting,Milling &

2$ ReductionWorks v. Stevenson,20 Nev. 269, 21 P. 317 (1889);Application offillippini, 66 Nev. 17, 22, 202 P.2d535, 5Y
(1949) (“The doctrineof appropriationis the settledlaw of this state.”).

8



1 This Court’s carefulandexhaustiveanalysisof the issuesignificantlyreducesthe likelihood that

2 Respondentswill succeedon appeal. On appeal,DNRCPA bearsthe nearly insurmountableburdenol

3 convincingthe SupremeCourt that the Legislatureimpliedly repealedthe prior appropriationdoctrine

4 whenit passedthe legislationthat would becomeNRS 534.037and534.110(7)despitethe fact that: (1)

5 nothing in the text of the statutesexpressesor implies a desireto repealprior appropriation,(2) the

6 legislative history of the bill containsnot a single word of testimonyindicating that the Legislature

7 intended to repeal prior appropriation, and (3) effective groundwatermanagementplans can be

8 developedunderthe statutesthat fully comply with prior appropriationprinciples.

B. This Court correctly found that the DVGMP directly violated other mandatory

10 waterlaw statutes.

11 In additionto violatingNevada’s150-year-oldprior appropriationdoctrine,this Court foundthat

12 the DVGMP also expresslyviolatesothermandatoryprovisionsof statewaterlaw. For example,NRS

13 533.325requiresa waterrights holderto file a changeapplicationfor any changein themannerof use,

14 placeof use, or point of diversionof their water right. Likewise, NRS 533.330statesthat eachwater

15 rights permit can haveonly one beneficial use. Both of theseprovisionsare mandatoryand neither

16 containany exceptionfor waterrights subjectto a groundwatermanagementplan.

17 But the DVGMP essentiallyconverts existing water rights permits into “super permits” by

18 allowing waterusersto movetheir waterbetweenmultiple pointsof diversion,placethe waterto usein

19 areasoutsideof the permittedplaceof use, and usethe water for any beneficial purposewhatsoever

20 without regard for the terms of their permit. No changeapplicationsare requiredto perform these

21 activities. As this Court correctlynoted,eliminatingthe requirementto file such changeapplications

22 meansthat other water users,who may be impactedby the proposedchange,are deprivedof any

23 opportunityto review andobjectto them. At the very least,this is a dueprocessviolation.

24 Becausethe DVGMP violates both the prior appropriation doctrine and other mandatory

25 provisionsof the waterlaw, this Court correctlyheld that the StateEngineer’sapprovalof theplanwas

26 arbitraryand capricious. Having madethis determination,if this Court now issuesthe requestedstay,

27 it would effectivelybegiving themembersof DNRCPApermissionto wantonlyviolatestatelaw. Such

28 a resultwould beunjustandinequitableto all otherwaterusesin the state. BecausetheDVGMP openly

9



1 violatesNevadawater law and actively harmsholdersof seniorwater rights, it cannotbe allowed to

2 continueandDNRCPA’smotionmustbedenied.

3 II. The PurposeOf TheAppealWill Not Be FrustratedIf The StayIs Denied.

4 The ostensibleobjectof DNRCPA’s appealis to havethe SupremeCourt declarethe DVGMP

5 to be legal andvalid despiteall evidenceto the contrary. While this is unlikely to happen,the Supreme

6 Court’s reviewof the casewill not be frustratedby a denialof the stayrequest.No argumentraisedby

7 the Appellantswill becomemoot. Nor will the denial of the stay in any way limit the ability of the

$ SupremeCourt to renderan enforceabledecisionon the merits of the case. If, in the highly unlikely

9 eventthe SupremeCourt reversesthis Court’s decisionanddeclaresthe DVGMP to be valid, the State

10 Engineercaneasilypick up wherehe left off andbeginenforcingthe plan from thatpoint forward.

11 In its Motion, DNRCPAattemptsto transmutethe objectof the appealinto a claim that the goal

12 of the appealis to reducepumpingin the basin. Specifically, DNRCPA allegesthat during Year 1 of

13 the DVGMP (2019) pumpingwas reducedfrom 76,000acre-feetto 56,339 acre-feet33and claims that

14 this progresswill be reversedif the stay is denied. But the only supportfor the allegedreductionin

15 pumpingis two extra-record,unsubstantiateddeclarations.34Neitherdeclarationcites to the sourceof

16 its dataor whethersuchdatahasbeenindependentlyverified or affirmed. However,evenif true, that

17 datais completelyirrelevantto the actualquestionin this case(whetherthe provisionsof the DVGMP

18 arelegal) and alsodoesnot supportDNRCPA’s claim thatpumpingwill increaseif a stayis not issued.

19 By its own terms, compliancewith the DVGMP was voluntary in 2019. Accordingly, any

20 pumpingreductionsachievedthat yearresultedfrom voluntaryefforts of conservation,not enforcement

21 of theplan. Many waterusersin thebasinhaveusedgrant fundsfrom the USDA’s NationalResource

22 ConservationServiceto pay for and install totalizingmetersand otherconservationequipmentat their

23 farms.35 The terms of the grants require this equipmentto be permanentlyinstalled and utilized.

24 Accordingly, the irrigators who havetakenadvantageof thesegrantshavean independentcontractual

25 obligationto continueconservingwater,evenabsenttheDVGMP. In addition,wastingwateris a crime

26

______________________________

Motion at 5.
27 Motion Exhibit 2 at ¶30 andExhibit 3 at ¶8.

Motion Exhibit 4 (Marty PlaskettDeclaration). Mr. Plaskett’sdeclaration,and DNRCPA’s motion, claim that thes
2$ investmentswere madeby “irrigators in DiamondValley” (therebyimplying that said irrigators paid for them out of thei

own funds). This Court shouldbe awarethatmostof theseinvestmentswere in reality fundedby federalgrants.
10



1 in Nevada.36 Therefore,irrigators who fail to maintaintheir conservationimprovements,and thereby

2 willfully wastewater, couldpotentiallybe chargedwith a misdemeanorunderNRS 533.460.

3 DNRCPA alsomisstatesthe law whenit assertsthat “[a]bsentthe continuedvalidity of the GMP

4 pendingappeal,no reductionin pumpingwill be required.”37 As this Courthaspreviouslyruled, “[t]he

5 CMA designationunder NRS 534.110(7)(a) does not preclude the State Engineer from ordering

6 curtailmentduring the 10 yearCMA designation”and “NRS 534.110(6)and (7)(a) whenreadtogether

7 do not prohibit the StateEngineerfrom ordering curtailmentat any time during the 10 year CMA

$ designation.”38Therefore,evenabsentthe DVGMP, the StateEngineeris obligatedto managethebasin

9 to ensurethe security of senior right holder’s water suppliesand has full authority issue all orders

10 (including a curtailmentorder) requiredto accomplishthis purpose.

11 If the DNRCPA membersare truly concernedthat without the DVGMP pumpingwill increase

12 abovethe 55,000acre-feetclaimedto be pumpedin 2019, they can petition the StateEngineerto use

13 the tools he alreadyhasat his disposalto preventthis. Onesuchtool would beto issuean orderlimiting

14 pumpingin 2020 to 55,000acre-feet.39 Holdersof waterrights junior to this cutoff line could still be

15 allowed to pump any water not usedby seniors,as long as total pumpingdid not exceed55,000 afa

16 overall. This type of approachis not radical,new, or unique. In fact, this very approachwasproposed

17 by the StateEngineerin a draft order for managementof the Lower White River Flow System. There

18 is no reasonwhy it cannotbe adaptedandusedin DiamondValley.4°

19 Lastly, there is nothing in the Court’s April 2020 Order that invalidatesthe actions takenby

20 irrigatorsto voluntarilyreducetheirpumping. In fact, DNRCPAclaimsthat thesereductionsin pumping

21 occurredin both 2017 and 2018, well beforethe DVGMP was approved. And, in 2019, compliance

22 with the provisionsof the DVGMP was wholly voluntary. If the claimed pumpingreductionshave

23 occurredon a purely voluntarybasis,during a time when the DVGMP was not in effect, there is no

24

___________________________

36 SeeNRS 533.460to 533.463.
Motion at 3.

26
38 OrderGrantingin PartandDenyingin PartMotion to DismissFirstAmendedPetitionfor Curtailmentin DiamondValley
at 9-10,SadlerRanchi’. King, SeventhJudicialDistrict Court CaseNo. CV-1409-204(July 15, 2016).

This is beingofferedasanexampleonly. SadlerRanchcontinuesto contendthatpumpingshouldbe immediatelycurtailed
27 to the perennialyield of 30,000afa with 12,000 afa being designatedfor pumping in the southernportion of the basinand

18,000afa being designatedfor the northernportion of the basinin accordancewith the scientific findings containedin the
28 1968 USGSstudy (SE ROA 2 1-133).

° Exhibit 1 — September19, 2018,Draft Orderat 11 (SectionVII(4)).
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1 reasonto believetheywill not continue. In short,DNRCPAprovidesno evidencethat a stayis required

2 to maintainthe voluntaryreductionsin pumpingthat theyclaim haveoccurred.

3 The DVGMP is not the only, or eventhe best,methodto resolvethe over-pumpingproblemin

4 DiamondValley. Rather,the StateEngineerhasnumerousothertools at his disposalthat canbe used

5 to accomplishthis goal thathe can employimmediately. In addition, thereis no reasonto believethat

6 irrigators will not continue their voluntary conservationefforts, especially given their contractual

7 obligationsto do so. Accordingly, the stayshouldbe denied.

8 III. RespondentsWilt Be HamedBy IssuanceOf A Stay.

9 Waterrights are uniquepropertyrights, and the loss or impairmentof thoserights is a defacto

10 irreparableharm.41 “Any act which destroysor results in a substantialchangein property, either

11 physicallyor in the characterin which it hasbeenheldor enjoyed,doesirreparableinjury.”42 Impairing

12 seniorwaterrights (including seniorvestedrights) is regardedas an irreparableinjury and “one’s right

13 to theuseof his propertymay not bedivestedeventhoughhemight replacethatproperty.”43

14 Nowherein its Motion doesDNRCPA addressthe fact that the plan forcibly takesthe private

15 propertyof one group of individuals (seniorright holders)for the purposeof reallocatingit to another

16 group (junior right holders). This plan not only violateslong-standingprior appropriationdoctrine, it

17 also violates the NevadaConstitutionwhich prohibits the governmentfrom engagingin a “direct or

1$ indirect transferof any interestin property. . . from oneprivateparty to anotherprivateparty.”44

19 The DVGMP clearly changesthe characterof the seniorwater rights in the basin. The plan

20 effectivelystripsthepriority statusfrom theserights andreallocatesthewaterundera radicalnew share

21 allocationscheme. Under this scheme,the ownerof 100 acre-feetof seniorpriority water rights will

22 eventuallylosethe right to 70% of its waterfor the solepurposeof providingjunior priority waterright

23 holdersthe ability to continueto pump.

24 DNRCPA assertsthat any harm to Petitionerscan be mitigatedby a judicial order exempting

25 themfrom the DVGMP while the stay is in effect. While Petitionersconcedethat this proposalwould

26

____________________________

Dixon v, Thatcher,103 Nev. 414,416,742 P.2d 1029, 1030 (1987).
27 42 Memoiy GardensofLas Vegas, Inc. v. PetPonderosaMemorial Gardens,Inc., 88 Nev. 1, 4, 492 P.2d 123, 125 (1972

(emphasisadded).
28 Czipott v. fleigh, 87 Nev. 496, 499, 489 P.2d681, 683 (1971).

Nev. Const.Art 1, Sec.22(1).
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I partially mitigatetheirpotentialdamages,it is questionablewhethereithera court or the StateEngineer

2 hasthe authorityto unilaterallyexemptsomewaterusersfrom theplanwhile continuingto forceothers

3 to complywith it. A groundwatermanagementplanmustbe supportedby “a majority of the holdersof

4 permitsor certificatesto appropriatewaterin thebasin.”45 Likewise,any amendmentsor changesto the

5 plan must “be proposedand approvedin the samemanneras an original groundwatermanagement

6 plan.”46 Exemptingparticularwater usersfrom the plan’s provisions, even temporarily, effectively

7 amendstheplan.

8 Order 1302 affirms that theDVGMP wassupportedonly by a razor-thinmajority of waterrights

9 holdersin the basin (just 53%)47 This raisesthe questionof whetherthe plan would have achieved

10 majority supporthad waterusersknown that they would be requiredto comply with its termswhile

11 otherwateruserswould be exempted. No matterhow convenientDNRCPA’s solution may be, NRS

12 534.037 appearsto requirethat any proposedexemptionbe incorporatedinto the plan,presentedto the

13 waterusersin the basin,andbe approvedby a majority of thoseusersbeforeit could be implemented.

14 Like the developmentof the DVGMP, DNRCPA’s proposedapproachto the staysacrificescompliance

15 with the law to convenienceandexpediency.However,if the Court determinesthat a stayis warranted,

16 and that DNRCPA’s proposedexemptionis lawful, Sadler and Rennerrequestthat, in addition to

17 requiringDNRCPAto posta bond,SadlerandRennerbe exemptedfrom the DVGMP while the appeal

18 is pending.

19 Becausecontinued enforcementof a plan that violates the Nevada Constitution, the prior

20 appropriationdoctrine,othermandatoryprovisionof statelaw, andthe expresstermsof thewaterrights

21 permits issuedby the StateEngineer,the issuanceof a stay would impair Petitioners’vestedproperty

22 rights. In addition, it appearsthat DNRCPA’s proposedalternativeremedywould itselfviolate express

23 provisionsof statelaw. Accordingly, the stayshouldbe deniedoutright.

24 /

25 /

26 /

27

____________________________

MRS 534.037
28 46 NRS 534.037(5).

‘ Respondentscontinueto contestthe validity of the StateEngineer’svote count.
13



1 IV. No PartyWill Be HarmedBy A DenialOf A Stay.

2 A partyseekinga staymustshowthat theywill suffer“irreparableor seriousinjury” without the:

3 stay.48 An irreparableinjury is one that is “incapableof being rectified, restored,remedied,cured,

4 regained,or repaired.”49 The party seekingthe staybearstheburdenof providingevidenceshowinga

5 “reasonableprobability that real injury will occur if the injunction doesnot issue.”50 In otherwords,

6 “the injury mustbe both certainandgreat;it mustbe actualandnot theoretical.”51 “Bare allegationsof

7 what is likely to occurareof no valuesincethecourtmustdecidewhethertheharmwill infactoccur.”52

8 DNRCPA fails to identify or quantify any real or specific injury that will occur to itself or its

9 membersif the stay is denied. Instead,its Motion rehashesargumentsmadeduring oral argumentand

10 thenclaimsthat a denialof the staywill result in general,communalharmto thebasinas a whole. But,

11 as explainedabove,noneof the allegedharmswill necessarilyresult from denial of the stay. And, as

12 this Courthasalreadynoted,the StateEngineerhasothertools at his disposalto preventover-pumping

13 in thebasin. His refusalto usethosetools doesnotjustify forcing senior-prioritywaterusersto comply

14 with an otherwiseillegal andunconstitutionalgroundwatermanagementplan.

15 BecauseDNRCPA hasnot, andcannot,showthat it will suffer any real or measurableharm as

16 a resultof the Court’s April 2020Order, the requestedstaymustbe denied.

17 V. DNRCPA ShouldBe RequiredTo PostA BondIf A StayIs Issued.

18 To securea stay in an injunctive relief case,the party requestingit mustprovide a bondor the

19 court must imposeothertermsto securethe opposingparty’s rights.53 As notedabove,the grantingof

20 a petition for judicial review underNRS 533.450is, in essence,a grantof an injunction prohibiting the

21 StateEngineerfrom enforcingor implementingthe contestedrule or action. In the presentcase,the

22 effect of this Court’s April 2020 Order is to rescindthe StateEngineer’sapprovalof the DVGMP and

23 enjoinhim from usingthepowerof his office to enforceit.54

24

25 48 v. Dist. Ct., 116 Nev. 650, 65$, 6 P.3d982, 987-88 (2000).

26
BLACK’S LAW DICTIONARY 95$ (lothl Ed, 2014) (definition of “irreparable”).

° Benymanv. Int’l Bhd. Flee. Workers,82 Nev. 277, 280, 416 P.2d387, 389 (1966) (emphasisadded).
WisconsinGasCo. v. F.E.R.C.,758 f.2d 669, 674 (D.C.Cir. 1985).

27 521d
NRCP62(c).

28 Althoughthe Court’s Orderhasthe effectof an injunction, the reliefgrantedis actuallydeclarativein nature(declaringtha
groundwatermanagementplansarenot exemptfrom the prior appropriationdoctrineandothermandatorystatestatutes).

14



1 Importantly, this Court’s April 2020 Order maintainsthe statusquo in the basin rather than

2 overturning it. While 2019 was the first year the plan was put into effect, compliancewas wholly

3 voluntary. Accordingly, the existingstatusquo (wherepumpingis governedby the standardprovisions

4 of NRS 533 andNRS 534) remainedin placethroughoutthe 2019 irrigation season.The issuanceof a

5 stay would upsetthis statusquo by forcing peopleto comply with a radical plan that upendsthe prior

6 appropriationsystemand fundamentallyalterstheir existingpropertyrights.

7 Issuinga stay, and allowing the plan to continue,would presentotherproblemsas well. The

$ DVGMP convertswater rights to sharesand establishesan elaboratenew water trading scheme. The

9 plan effectivelycommodifiesthis state’sscarcewaterresourcesandencouragesspeculationby creating

10 new tradeablecontractualinterests.Allowing this schemeto moveforward, risks enticingunsuspecting

11 membersof the public to purchasesharesor otherwiseinvest in this speculativewatertrading system

12 only to havesuchinvestmentsinvalidatedwhentheSupremeCourt inevitablyaffirnis this Court’sApril

13 2020Order.

14 BecauseDNRCPA’s requestedstay will upset the existing status quo, DNRCPA should be

15 requiredto post a bond to indemnify Petitionersfor any damagesresultingfrom enforcementof Order

16 1302. Also, becauseharm to vestedproperty rights is a de facto irreparableharm that is difficult to

17 quantifywith exactitude,the requiredbond shouldbe in an amountnot lessthanonemillion dollars.

18 CONCLUSION

19 For thereasonsstatedabove,Petitionersrespectfullyrequestthat DNRCPA’s requestfor a stay

20 bedeniedbecause:(I) it is extremelyunlikely that the SupremeCourt will decideto overturnNevada’s

21 150year-oldprior appropriationdoctrineand,therefore,DNRCPA’sappealhasalow chanceof success;

22 (2) thedenialof a staywill not frustrateor otherwisemoot the appeal;(3) Petitionerswill beneedlessly

23 harmedif the stay is granted;and (4) as shownabove,noneof the Respondentswill be harmedif the

24 stay is denied. However, if this Court believesthat a stay is warranted,such a stay should only be

25 effectiveuponDNRCPA’s postingof a bondof not lessthanonemillion dollars.

26 /

27 /

28 /
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2 Pursuantto NRC? 5(b), I herebycertify that I am an employeeof TAGGART & TAGGART,

3 LTD., and that on this day, I served,or causedto be served,a true and correct copy of the foregoing

4 document,which appliesto CaseNos. CV1902-348,-349, and-350, as follows:

5 [X] By ELECTRONICSERVICE,addressedas follows:

6
JamesN. Bolotin, Esq. Don Springmeyer,Esq.
NevadaAttorney General’sOffice ChristopherW. Mixson, Esq.
ibolotin@ag.nv.gov Wolf, Rifkin, Shapiro,Schulman& Rabkin,LLP

8 dspringrneyer(Zwrslawyers.com
cmixson(wrslawyers. corn

9

10 KarenA. Peterson,Esq. TheodoreBeutel, Esq.
Allison MacKenzie,Ltd. EurekaCountyDistrict Attorney

11 kpeterson(allisonmackenzie.com tbeuteleurekacountynv.gov

12
DebbieLeonard,Esq. JohnE. Marvel, Esq.

13 LeonardLaw, PC Dustin J. Marvel, Esq.
debbie@leonardlawpc.com Marvel & Marvel, Ltd.

14 tricia(leonardlawpc.corn johnmarvel(rnarvellawoffice.corn

15
[X] By UNITED STATES POSTAL SERVICE, by depositing for mailing in the
United StatesMail, with postageprepaid,an envelopecontainingthe above-identified

17
document,at CarsonCity, Nevada, in the ordinary courseof business,addressedas
follows:

18
The HonorableGaryD. Fairman Beth Mills, Trustee

19 801 Clark Street,Suite7 MarshallFamily Trust
Ely, Nevada89301 HC 62 Box 62138

20 Eureka,NV 89316

21 DATED this 26thday of May, 2020.
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EXHIBIT 1

EXHIBIT 1



IN THE OFFICEOF THE STATE ENGINEER
OF THE STATE OF NEVADA

DRAFT ORDER #DRAFT

DESIGNATING THE ADMINISTRATION OF ALL WATER RIGHTSWITHIN
COYOTE SPRINGVALLEY HYDROGRAPHICBASIN 21O),BLACK

MOUNTAINS AREA (BASIN 215),GARNETVALLEY çIfrç216),HIDDEN
VALLEY (BASIN 217), CALIFORNIA WASH (BASI 8). AND MUDDY

RIVER SPRINGSAREA (A.K.A. UPPERMOAPAr (BASIN 219) AS
A SINGLE HYDROGRAPHICBASIN, LIMiT{G GR@U.NJ)WATER

PUMPING,AND HOLDING IN ABEYANE1TTEkFFINAL
SUBDIWSIONMP

.4?

4’••;,:•

I. BASIN DESIGNATIONS PbitSUANT:TONRS § 53i.O3O

WHEREAS, the Coyote Spring Valley l-1ythQapfucBasin was designated

pursuantto NevadaRevisedSta NRS§ 534 03Oi&r 05 datedAugust

21, 1985, which also declared anti domesticusesas

preferredusesof the gioundwiter reotuce;tuuantto t\R$ § 534 120
4:

W1EREAS,t1 Bla’tt amtamAr e i FhdLographicBasinwas designated

pursuantto NR4.030.Oder.Wi.frtod November22, 1989, which also
-

.,

declaiedtiiuniitpal mditrrt1 and power generationpurposesis to be

cons1cltwflptfdueo?hegionnth.aterresourcepursuantto NRS § 534 120,

ci áYc1 ring ttion 1Jmd groundwater to be a nonpreferred use, and

oi c[e;edtha,applicationtu tppropirategroundwaterfor iingat;onwill be denied

WilliS, the.arnetValley Hyth’ographicBasinwasdesignatedpursuant

to NR$ § 53.t0:30.b Order 1025 dated April 24, 1990, which also declared

municipal,quasiiunicipa1,industrial,commercial,mining, stockwaterandwildlife

purposesas preferredusespursuantto NRS § 534.120, and declaredirrigation of

land usinggroundwaterto be a non-preferreduse,and orderedthat applicationsto

appropriategroundwaterfor irrigationwill be denied.
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WHEREAS, the California Wash Hydrographic Basin was designated

pursuantto NR$ § 534.030by Order 1026 datedApril 24, 1990,which also declared

municipal, quasi-municipal,industrial,commercial,mining, stockwaterandwildlife

purposesas preferreditsespursuantto NR$ § 534.120,and declaredirrigation of

land using groundwaterto be a non-preferreduse, andorderedthat applicationsto

appropriategroundwaterfor irrigationwill be denied.

WHEREAS, the Hidden Valley Hydrographicsins designated

pursuantto NRS § 534.030by Order 1024datedApriI, ihichalso declared

municipal, quasi-municipal,industrial, commercta:1Hnftra,stcickWa1erandwildlife
fl.

purposesas pieferredusespursuantto NRS 531 120 and decliwdipationof

land usinggroundwaterto be a nonpre1ere1uccuijideredthai tplu ationsto

appropriategroundwaterfor iingationwill be c1ohitf “

WHEREAS,the MuddyRipi tng Are t 1thetIpperMoapaValley)

was partially designatedpursuanttp S34.O30by.4rckr 392 datedJuly 14,

1971 and was fully dt ignatedh Oido;,l’dtec1’Aptil 24, 1990, which also

declaredmunicipal. .quasitbiucipai.i1tttstria1.-:ommercia1, mining, stockwater

and wildlife purft.e us p1erreduspursuantto NRS § 534.120, declared

irrigation of land uni gtoifnd’v’ei 1ô b i non preferreduse, and orderedthat

apphcii ions [oa1i01)1tatcounchatOpIi irrigation will be denied

-

II ODERS1169AND 1169A

;EREAs,on’rch 8, 2002,the StateEngineerissuedOrder 1169holding

in abeynne ron;•ito-ck aquifer systemgroundwaterapplicationspendingor to
•i”•,• 1’

be filed in CoSpYingValley (Basin 210), Black MountainsArea (Basin 215),

GarnetValley (IWiii 216), HiddenValley (Basin 217), Muddy River SpringsArea

(a.k.a. Upper Moapa Valley) (Basin 219), Lower Moapa Valley (Basin 220), and

orderedan aquifer test of the carbonate-rockaquifer system,which was not well

understood,to determinewhether additional appropriationscould be developed

from thecarbonate-rockaquifersystem.
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WHEREAS,on April 18, 2002, the StateEngineerin Ruling 5115, addedthe

CaliforniaWash(Basin218) to the Order 1169aquiferpumpingtestbasins.

‘1?VHEREAS, on November 15, 2010, the Order 1169 aquifer test began

whereby the study participants began reporting to the State Engineer on a

quarterlybasis, the amountsof water being pumpedfrom vv1ls in the carbonate

andalluvial aquiferduringthe aquifertest.

WTHEREAS, on December21, 2012, the StateLri1o•r iuc1 Order 1169A

declaringthe completionof the aquifertestdirected &,rder This. on December31,
—- .‘

2012, after a periodof 25’/2 months,and part. antsuntil June

28, 2013, the opportunity to file reports wi1h the :ate Engineer lsing the
..

information gainedfiom the aquifer test anti thoaic ,avLnlableto cttI] tcatronsin

the aquifer’ testbasins. .

WHEREAS,during the Or 16 iqu ler test h rvm i ge of 5,290acrefeet
• ••n•;.

per year was pumped from caibnhal XPe11,m ototc’ prrng Valley, and a

cumulativetotal of aI)prox;rnaLely 1t),.I0acro-feetWeryear of water was pumped

from the carbonate. tiferoughoutthe studyasins. An additional3,700 acre-
Si’

feetper yearwa updhorn heI’sluc4th Rivci $prmgsArea alluvial aquifer
•:‘‘.

WhEREAS,resiL4oI t.lw 2-4rtc,st.demonstratethatpumping5,290acre-

feet annuiJh frorthe aibone‘iqrn[ei in CoyoteSpringValley, in additionto the

non ‘,tu,.d3 carbonito pumptng auedunprecedenteddeclinesin groundwaterlevels

and tlo’n the Petennnci PetersonEast springs, two high-altitude springs,

which are i:ç1eredtbo the “canary in the coal mine” springs for the overall

condition of thoMidch River Thesespringsare at the headwatersof the decreed

and fully approp ted Muddy River and are the predominatesourceof water that

suppliesthe habitatof the endangeredMoapa Dace, a fish federally listed as an

endangeredspeciessince 1967.

WHEREAS, basedupon the findings of the aquifer test, the carbonate

aquifer underlying Coyote Spring Valley, Garnet Valley, Hidden Valley, Upper
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Moapa Valley, California Wash and the northwestpart of the Black Mountains

Area1 (“Lower White River Flow System”or “LWRFS”) was acknowledgedto havea

unique hydrologic connectionand sharevirtually the same supply of water (see

attachedmap).2

III. RULINGS 6254,6255,6256,6257, 6258,6259,6260,AND 6261

WHEREAS, on January29, 2014, the StateEngine4”’iuqcI Rulings 6254

and 6255 on pending applicationsin the Coyote Spri Ruling 6256 on

pendingapplicationsin the GarnetValley, Ruling 627 on pig pphcationsin

the Hidden Valley, Ruling 6259 on penthrig rip ciibn-’ in i\Iudth River
1•

SpringsArea, Ruling 6260 on pendingappItttionsin the Black Area,

andRuling 6258 on pendingapplrcationcin ihiCalikiirj \‘ ash,upholdingin part

the proteststo said applicationsanddenyingtlwin he.roundsthat there is no

unappiopiiatedgroundwaterat the ‘,OUH.C of ‘upp1y, thepioposed use would

conflict with existing rights, and ue of th.aterwould threatento

prove detrimental to the public in would threatenthe water

dependent.

R FLOW SYSTEM

[pply to the LWRF$, from subsurface

tation recharge,is not more than50,000acre-

The areaof the Black Mountain Area lying within the Lower White River Flow Systemis
definedas thoseportionsof Sections29, 30, 31, 32, 33, T.18$., R.64E,: portionsof Sections1,
11, 12, 14, and all of Section13, T.195.,R.63E.: andportionsof Sections4,6,9, 10, 15 and all
of Sections5, 7, 8, 16, 17, 18, T.19S.,R.64E.,M.D.B.&M.
2 See,e.g. StateEngineerRuling 6254,p. 24, official recordsin the Office of the StateEngineer.
31d.

resourcesuponw1

River, a fully appropriatedsurfacewatersource,has

its tuddy River SpringsArea, or UpperMoapaValley and has

the mostseniorrih’ts in the LWRF$. Springdischargein the Muddy River Springs
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Area is produced from the regional carbonate aquifer. Prior to groundwater

development,the Muddy River flows at the Moapagagewere approximately34,000

acre-feetannually.4

W1BEREAS, the alluvial aquifer surroundingthe Muddy River ultimately

derivesvirtually all of its water supply from the carbonates,either throughspring

discharge that infiltrates into the alluvium or througrfacehydraulic

connectivitybetweenthe carbonaterocksandthe

WhEREAS, the State Engineer ha inedt pumping of

groundwaterwithin the LWRFS has a direcrrelanshipwitWp of the

decreedandfully appropriatedMuddy Riv jchhthemostsenioghts.6

WJIIEREAS, since the conclusionof the o11169 aquifer test, the State

Engineerhasjointly managedthe\.r rightswithin lS

WhIEREAS,the State ntnagementof the LWRFS,

has not thstinguishe4ngfronis in j Muddy River Springs Area

alluvium from pungcarb1atewellswthin the LWRF$, althoughthe Muddy

River Springs been consideredamong the jointly

managedbasins.

i bRIESAND GROUNDWATERLEVELS
,

WHEREAS, thtateEngineer performs annual groundwaterpumpage

inventorie he Coyol SpringValley, and in calendaryears2007 through2010,

prior to the ac and 2013 through 2017, after completionof said test, the

See, e.g., United StatesGeological Survey Surface-WaterAnnual Statistics for the Nation,
USGS 09416000 MUDDY RV NR MOAPA, NV, accessed at
https://waterdata.usgs.gov/nwis/annual/?search_site_no=0941 6000&agencycd=USGS&referrecl
module=sw&format=sitesselection links.
See, e.g. State Engineer Ruling 6254, pp. 24, official records in the Office of the State

Engineer.
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annualpumpingrangedfrom approximately1,800 acre-feetto approximately3,000

acre-feet,with an averageof approximately2,300acre-feetannually.7

WHEREAS, the State Engineer performs annual groundwaterpumpage

inventoriesin the Black MountainsArea, andin calendaryears2007 through2010,

prior to the aquifer test, and 2013 through2017, after completionof said test, the

annualpumpingfor the entire basinrangedfrom approxirnaj4,000acre-feetto

approximately2,000 acre-feet,with an averageof appx4mately ,600 acre-feet

annually.8

WHEREAS, the State Engineer pen

inventoriesin the GarnetValley, andin

the aquifer test, and 2013 through2017,

pumpingrangedfrom approximately1,000 acre

feet, with anaverageof 1,600acre

WHEREAS, the State Ei

inventoriesin the CalifQzfl,ia Wash,

to the aquifertest,

pumpingrange

with anaverageof

in

rece

District

en pumpage

prior to

the annual

ximately 2,000 acre-

groundwaterpumpage

trs 2007 through2010, prior

)letion of saidtest, the annual

to approximately300 acre-feet,

annually.10

er performs annual groundwaterpumpage

Area (a.k.a. Upper Moapa Valley), and

ta from water right holders, Muddy Valley Water

r, andin calendaryears2007 through2010, prior to the

See, e.g. Nevadaivision of Water Resources,CoyoteSpring Valley HydrographicBasin 13-
210 GroundwaterPumpageInventory,2017.
$ See,e.g.,NevadaDivision of WaterResources,Black MountainsAreaHydrographicBasin13-
215 GroundwaterPumpageInventory,2017.

See, e.g., NevadaDivision of Water Resources,Garnet Valley HydrographicBasin 13-216
GroundwaterPumpageInventory,2017.
10 See,e.g.,NevadaDivision of Water Resources,Caflfornia Wash HydrographicBasin 13-212
GroundwaterFumpageInventory,2017.
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aquifer test, and 2013 through 2017, after completion of said test, the annual

pumpingrangedfrom approximately3,000 acre-feetto about 7,000 acre-feet,with

anaverageof approximately5,700acre-feetannually.’1

WHEREAS, total groundwaterpumpagein Coyote Spring Valley, Muddy

River SpringsArea, California Wash,HiddenValley, GarnetValley, and the Black

MountainsArea in calendaryears2007 through2010,priorJ aquifertest,and

2013 through2017, after completionof saidtest, range tely 9,000

to 14,000,andaveragedapproximately11,400acre-i

WHEREAS,during the Order 1169 aq increasedto

approximately 14,000 acre-feet annually tting wate9p’i decline

encompassed1,100squaremiles and Coyote4ringValley

throughthe Muddy River SpringsArea, Hidden uarnetValley, California

Wash, and the northwesternpart tie Black 12 The water-level

declinewas estimatedto be 1 to drawdownsof 0.5

feet or lessin the northernoart of north of the Kane Springs

Washfault zone.

test, the high-altitude (Petersen

cedenteddecreasein flow, with the

.22 cubic feetper second(cfs) to 0.08 cfs, and

from 0.12 cfs to 0.08 cfs. Additional springs,

declinedapproximately4% duringthe test.13

See, e.g., of Water Resources,Muddy River SpringsArea (A.KA. Upper
MoapaValley,) HydrographicBasin13-219GroundwaterPumpageInventory,2017.
12 See, e.g., Ruling 6254. See atso U.S. Fish and Wildlife Service, U.S. Bureau of Land
ManagementandU.S. NationalParkServiceOrder 1 169A Report,TestImpactsandAvailability
of WaterPursuantto ApplicationsPendingUnderOrder1169,June28, 2013,official recordsin
the Office of the StateEngineer.
13 U.S. fish and Wildlife Service,U.S. Bureauof Land Managementand U.S. National Park
ServiceOrder 11 69A Report, Test ImpactsandAvailability of Water Pursuantto Applications
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WHEREAS, basedupon the analysisof the carbonateaquifer test, it was

assertedthatpumpingat the Order 1169 rateat well MX-5 in CoyoteSpringValley

could resultin both of the high-altitudespringsgoing dry in 3 yearsor less.’4

WHEREAS, in the five years since completionof the aquifer test, ongoing

data monitoring shows that groundwaterlevels and spring flows have remained

relatively flat and precipitationhasbeenabout average.’5 5fujdwaterpumping

in the LWRFS over the last 3 yearshasaveraged9,318ai%eetanit,ally.16

WHEREAS, within the LWRF$, there exists%eth 40,000 acre-feetof
“cv.- ._.

- ..,.groundwaterappropriations -

WHEREAS,NRS 533 024(c) thrects41tateEngineer“to conerthe best

availablesciencein renderingdecisionsconcerhtng1tha,ailabthtyof surfaceand

undergroundsourcesof waterin Nevada.

WHEREAS, NR$ 533M24. endedin declarethe policy of

the Stateto manageconjunctivelythe appr iro, ue andadministrationof all

watersof this Stateregrftlesof the so\ictoitheçfr

WHEREASgrventh the $tat&Ergineer must use the best available

scienceand ma1agelfiju;rc 1ytheWatéesourcesin the LWRFS consideration
‘-S.

- - - - . ‘1•

of any dev4opentof g-terrni .1hat could ultimately be curtailed due to

water exc1tWithgreatcaution.

V

‘hi’
FendingUnder73r1’pp. 43-46,50-51, June28, 2013,official recordsin the Office of the
StateEngineer. Sejhttp://waterdata.usgs.gov!nvlnwisl.
14 See, e.g., Ruling6254. See also U.S. fish and Wildlife Service, U.S. Bureau of Land
ManagementandU.S. National ParkServiceOrder 1169A Report,TestImpactsandAvailability
of Water Pursuantto ApplicationsPendingUnder Order 1169, p. 85, June 28, 2013, official
recordsin the Office of the StateEngineer.
15 SeeStandardizedPrecipitationIndex,NevadaClimateDivision 4, http://wrcc.dri.edu.
16 See, e.g. NevadaDivision of Water Resources,GroundwaterPumpageInventoriesfor the
LWRFS subjectbasinsfor the years 2012 through 2017, official recordsof the Office of the
StateEngineer.
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WJHEREAS,assurancesregardingthe extentof any additionaldevelopment

of the existing appropriationsof groundwaterwithin the LWRF$ that can occur

without adverselyaffecting the senior rights on the fully decreedMuddy River

cannotbe madebasedsolelyuponthe resultsof the Order 1169aquifertest.

WHEREAS, based upon the review of the data available to the State

Engineerin theyearssincethe conclusionof the aquifertcst,-.it1bc?1ievedthatonly

a very small portion of the existing rights within tlrc IRFS iny be pumped
I;. \

without adverselyimpactingthe seniorrights on the 1tdck R1v?r or the habitatof

the MoapaDace

VI. AUTHORITY AJD NJ.CESSITY ‘‘•

.

WHEREAS, as demonstratedby tlw 1w aquiler test, Coyote

SpringValley, Muddy River $prinArea, Hiddei’\i,ey. GarnetValley, California

Wash, and the northwesternfaUi&E.kthe Black MtainA Area have a direct

hydraulic connectionand interact: basin, and as a result

must lie administered furling the administration

of all water rights suchrights in relation to the

priority of righi

14,000 acre-feetper year, including

SpringValley and a total of 10,120 acre-feet

the pumpingtestyielded groundwaterdeclines

of a an unacceptableloss in spring flow and aquifer

storage. with the seniordecreedrights of the Muddy River

andnegati MoapaDaceandits habitat, the StateEngineerfinds that

it is necessarytoia’irnt pumpingto a smallpercentageof the more than40,000acre-

feet of appropriatedgroundwaterrights in the LWRFS.

WHEREAS,on the basisthatonly a smallpercentageof the total quantityof

the appropriatedgroundwaterrights within the LWRFS may be developed,the

StateEngineer,with the following exception,finds that it is necessaryto hold in

5,290
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abeyancethe review and any decisionsrelating to any final subdivisionor other

submissionconcerning developmentand constructionto the Division of Water

Resourcesseeking a finding that adequate.water is available to support the

proposeddevelopment. The StateEngineermay review and grant approvalof a

subdivision or other submissionif a showing of an adequatesupply of water in

perpetuitycanbe madeto the StateEngineer’ssatisfaction. 4:..
WHEREAS,throughthe public workshopprocoss.,4hthtateEngineer

is engagedin at the time of the issuanceof this (hc1c’16oup11it h the continued

monitoringof the LWRFS, is intendedto deveIopinci,preci rctorstandingof

the amount of sustainablegroundwaterpiihipage that may occyifhin the

LWRFS over the long-termwithout adv pactsthe Muddy RK’er and the

springsthat serveasthe headwatersof theMti&I er.i’1oreover,if groundwater

cannotbe developedin the LWRF. without conffict.p1;e7nior, decreedMuddy

River rights andsprings,the $tateiei,throught b1icworkshopprocess,
I ‘•

desiresto establisha conjunctivemaràgem 1làn.forJheLWRP$.

WNEREA$ if the LWRFS during the

pendencyof the pdblic oikhop proce whi1e maintaininggrounthvaterpumping
‘4

.-

in an amount not flw (rientrrn]ngrateof 9,318acrefeet annually,a

more peictindiianthhof I h ‘ñicnmt of sustainablegroundwaterpumpage—
will h.cloternunocL

EREAS,ateJ4rineeris empoweredto makesuchreasonablerules

and regu1adnsas ma.benecessaryfor the proper and orderly executionof the

powersconrrv

WHEREA within an areathat hasbeendesignatedby the StateEngineer,

asprovidedfor in NR$ Chapter634, where,in the judgmentof the StateEngineer,

the groundwaterbasin is being depleted, the State Engineer in his or her

‘7NRS § 532.120.
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administrativecapacitymaymakesuchrules, regulationsandordersas are deemed

essentialfor thewelfareof the areainvolved.18

WHEREAS, the State Engineerfinds that adthtional data relating to the

impacts of groundwaterpumping from the LWRF$ coupled with the public

workshopprocesswill allow his office to makea determinationasto the appropriate

long-termmanagementof groundwaterpumpingthat may uc11nthe LWRF$ by

existingholdersof waterrights without adverselyaffcting.exisi:ing’seniordecreed
..

rights andthe endangeredMoapaDace
..M.’

VII ORDER

NOW THEREFORE,the StateEiginotc[c

1. The Coyote Spring Valley, Muddy Area, Call Pnrnia Wash,

Hidden Valley, Garnetnttey. and thc ion of the Black Mountains

Area as described in thi rrcter, is heret icIsignatedas a single
. ‘‘-

groundwaterbasin for pu;psc’ ofltdmuu’t;rttion of water rights All

water rigtit iUin the ffOwe”r’ V1ii tøRiver Flow System will be
47

admimi’d bacipontheir epcititedate of piioiities in relation to

otherng1(hir ‘egioniI bundwaterbasin

2 ‘1 hc’ I ot ii a1httblegouidvaterpumpingin the Lower White River Flow

.-SvstIalLnot. ‘ed ,318acre-feetannually.

3 The d it q1tioutnt the limit of 9,318 acie feet of water rights
c..

apropriat;ocit.hinthe five-basincarbonateaquiferis within a portion of

t1ibterrigh bearinga priority dateof March 31, 1983.
•4

4. Pumplrwterright holders junior to the portion from March 31,

1983, wiiün the 9,318acre-footlimit, which is in effect as of September1,

2018, will not be curtailed unless and until unusedsenior water right

pumpingexceeds9,318 acre-feetannuallyin the Lower White River Flow

System.

18NRS § 534.120.
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5. That any final subdivisionor other submissionconcerningdevelopment

and constructionsubmittedto the StateEngineerfor review shall be held

in abeyancependingthe conclusionof the public processto determinethe

total quantity of groundwaterthat may be developedwithin the Lower

White River Flow System. The State Engineermay review and grant

approvalof a subdivisionor othersubmissionif a sbinof an adequate

supply of water in perpetuity can be made Engineer’s

satisfaction.

6. The StateEngineermay consider: (1) Plan

developedby the water right h& Flow

System as an alternative to of out of prI. ity junior

groundwaterpumping; or (2) groundwaterpumping

over the 9,318 acre-foot1imit if it canbe to the satisfaction

of the State Engineei that*n cdte1nativ’4Qifce of watei will be

substitutedin a timely uannoIeplat1?6 additional groundwater

pumpingunJe,s.u1itddiiioiia1.pumpingc’w-es a conflict with existing
4

rights

7 This Oi’d’vtlI be cön%drnoil t’ h’e’ho imining applicationsto changethe

P0111t 01 chvoiioh fromiIuvi:1 wells to carbonatewells in the Lower

W hite Rwc i Iio m mci will be subjectto heightenedscrutiny for

cleteimin*icn of wnfli ic ith existingrights

8 Fhi. Ordet x il4be onideredwhenexaminingapplicationsto changethe

ol thv i placeof use,or mannerof useof anexistingwaterught

and c\dlrllncng iequestsfor extension of time for filing Proofs of

Complenof Work or Proofs of Application of Water to Beneficial Use

and Extensionsof Time to Preventthe Working of a Forfeiture filed

within the Lower White River Flow System.

DRAFT
JASONJUNG, P.E.
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StateEngineer

Datedat CarsonCity, Nevadathis

_____

dayof ,

_____
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Explanation

E1Basin Boundary
‘cCountyBoundary
— Interstate
—US Route
— StaleRoute

Summer2017 imagery from the

I NationaiAgricultureImageryProgram
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WOLF, RIFKIN, SHAPIRO, SCHULMAN & RABKIN,  LLP  
DON SPRINGMEYER, ESQ. 
Nevada Bar No. 1021 
CHRISTOPHER W. MIXSON, ESQ. 
Nevada Bar No. 10685 
5594-B Longley Lane 
Reno, Nevada 89511 
Ph: (775) 853-6787 / Fx: (775) 853-6774 
dspringmeyer@wrslawyers.com 
cmixson@wrslawyers.com 
 
Attorneys for Bailey Petitioners  
 

IN THE SEVENTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA  

IN AND FOR THE COUNTY OF EUREKA  

TIMOTHY LEE BAILEY & CONSTANCE 
MARIE BAILEY,  FRED BAILEY & 
CAROLYN BAILEY, IRA R. RENNER & 
MONTIRA RENNER, and SADLER 
RANCH, LLC, 
 

Petitioners, 
 

vs. 
 
TIM WILSON, P.E., Acting State Engineer, 
DIVISION OF WATER RESOURCES, 
NEVADA DEPARTMENT OF 
CONSERVATION AND NATURAL 
RESOURCES, 
 

Respondent. 
 

 Case No. CV1902-348 
 
(Consolidated with Case Nos. CV1902-349 
and CV-1902-350) 
 
 
 
 
 
OPPOSITION OF BAILEY 
PETITIONERS TO DNRPCA 
INTERVENORS�¶ MOTION FOR STAY 
PENDING APPEAL OF ORDER 
GRANTING PETITIONS FOR JUDICIAL 
REVIEW OF STATE ENGINEER ORDER 
1302  

 
EUREKA COUNTY, NEVADA, DNRPCA 
INTERVENORS, et al., 
 

Intervenors. 
 

 

Petitioners TIMOTHY LEE BAILEY & CONSTANCE MARIE BAILEY and FRED 

BAILEY & CAROLYN BAILEY  (hereinafter, the �³Baileys� )́, by and through their undersigned 

counsel of record, hereby file this Opposition to DNRPCA Intervenors�¶ Motion for Stay Pending 

Appeal of Order Granting Petitions for Judicial Review of State Engineer Order 1302, and any 

joinders thereto.  
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This Opposition is based on the following Memorandum of Points and Authorities, all 

papers and pleadings related to this matter currently on file with the Court, and any oral 

argument the Court may entertain at hearing of DNRPCA Intervenors�¶ Motion for Stay Pending 

Appeal of Order Granting Petitions for Judicial Review of State Engineer Order 1302 

(hereinafter, the �³Motion� )́.  

MEMORANDUM OF POINTS AND AUTHORITIES  

I.  FACTUAL AND PROCEDURAL BACKGROUND  

On January 11, 2019, the State Engineer adopted and entered Order 1302, approving the 

Diamond Valley Gr�R�X�Q�G�Z�D�W�H�U���0�D�Q�D�J�H�P�H�Q�W���3�O�D�Q�����³�*�0�3�´������On February 11, 2019, the Baileys, 

and separately Ira R. & Montira Renner and Sadler Ranch, LLC, filed Notices of Appeal and 

Petitions for Review of State Engineer Order 1302.  After briefing and oral arguments, on April 

27, 2020, the Court entered its Findings of Fact, Conclusions of Law, and Order Granting 

�3�H�W�L�W�L�R�Q�V���I�R�U���-�X�G�L�F�L�D�O���5�H�Y�L�H�Z�����K�H�U�H�L�Q�D�I�W�H�U�����W�K�H���³�2�U�G�H�U�´������ In its Order, the Court correctly held 

that, inter alia, Order 1302 is arbitrary and capricious due to �W�K�H���*�0�3�¶�V clear violation of 

Nevada law, and granted the petitions for review, resulting in the reversal of Order 1302 and 

�R�Y�H�U�W�X�U�Q�L�Q�J���R�I���W�K�H���*�0�3�����H�I�I�H�F�W�L�Y�H���X�S�R�Q���W�K�H���L�P�P�H�G�L�D�W�H���I�L�O�L�Q�J���R�Q���$�S�U�L�O�����������������������R�I���W�K�H���%�D�L�O�H�\�V�¶��

Notice of Entry of Order.  

On May 14, 2020, DNRPCA filed its Notice of Appeal of the Order to the Nevada 

Supreme Court ���K�H�U�H�L�Q�D�I�W�H�U�����W�K�H���³�$�S�S�H�D�O�´��. During the pendency of the Appeal, DNRPCA seeks 

�W�R���V�W�D�\���W�K�L�V���&�R�X�U�W�¶�V���2�U�G�H�U�� and therefore return the GMP into full force and effect. Because 

reinstating the GMP would irreparably harm the Baileys and because DNRPCA is unlikely to 

�S�U�H�Y�D�L�O���R�Q���W�K�H���P�H�U�L�W�V���R�I���L�W�V���D�S�S�H�D�O���R�I���W�K�L�V���&�R�X�U�W�¶�V���2�U�G�H�U�����W�K�H Court should deny the Motion. 

II.  LEGAL ARGUMENT  

A. Standard For A Stay Pending Appeal. 

DNRPCA argues that while an appeal is pending from a final order that grants, dissolves, 

or denies an injunction, the district court �³may stay, suspend, modify, restore, or grant an 

injunction on terms for bond or other terms that secure the opposing party�¶s rights.�  ́Motion at 3 
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�%�D�L�O�H�\�V�¶���2�S�S�R�V�L�W�L�R�Q���W�R���'�1�5�3�&�$�¶�V���0�R�W�L�R�Q���I�R�U���6�W�D�\���3�H�Q�G�L�Q�J���$�S�S�H�D�O  

(citing NRCP 62(c)).  �+�R�Z�H�Y�H�U�����W�K�H���&�R�X�U�W�¶�V���2�U�G�H�U���I�U�R�P���Z�K�L�F�K���'�1�5�3�&�$���D�S�S�H�D�O�V���L�V���Q�R�W���D�Q��

injunction, it is an order granting a petition for judicial review of, and overturning, a final agency 

action.  �1�R�U���L�V���W�K�L�V���&�R�X�U�W�¶�V���2�U�G�H�U���D���I�L�Q�D�O���M�X�G�J�P�H�Q�W���V�X�E�M�H�F�W���W�R���W�K�H���D�Xtomatic 30-day stay of 

enforcement pursuant to NRCP 62(a)(1).  �,�Q���I�D�F�W�����L�I���'�1�5�3�&�$���L�V���F�R�U�U�H�F�W���W�K�D�W���W�K�L�V���&�R�X�U�W�¶�V���2�U�G�H�U��

�S�U�R�Y�L�G�H�V���L�Q�M�X�Q�F�W�L�Y�H���U�H�O�L�H�I�����W�K�H�Q���L�W���Z�R�X�O�G���E�H���V�X�E�M�H�F�W���W�R���1�5�&�3���������D���������¶�V���H�[�F�O�X�V�L�R�Q���R�I���W�K�H��

automatic stay for orders granting injunctive relief. 

Therefore, the standard of review for a stay pending appeal pursuant to Nev. R. App. P. 

8(c) �L�V���P�R�V�W���D�S�S�O�L�F�D�E�O�H���W�R���W�K�H���&�R�X�U�W�¶�V���F�R�Q�V�L�G�H�U�D�W�L�R�Q���R�I���W�K�H���0�R�W�L�R�Q�� See e.g. Fritz Hansen A/S v. 

Eighth Judicial Dist. Court, 116 Nev. 650, 657, 6 P.3d 982, 986 (2000).  Pursuant to NRAP 8(c), 

the court should generally consider the following factors: (1) whether the object of the appeal 

will be defeated if the stay is denied; (2) whether appellant will suffer irreparable or serious 

injury if the stay is denied; (3) whether respondent will suffer irreparable or serious injury if the 

stay is granted; and (4) whether appellant is likely to prevail on the merits of the appeal. NRAP 

8(c).  The movant must �³present a substantial case on the merits when a serious legal question is 

involved and show that the balance of equities weighs heavily in favor of granting the stay.�  ́ 

Fritz Hansen A/S, 116 Nev. at 659 (emphasis added). 

B. The Circumstances Here Do Not Warrant Reinstatement Of The GMP. 
 

DNRPCA cannot show that the balance of equities weighs heavily in favor of granting 

the stay and reinstating the GMP, and as such, has failed to meet its burden. Therefore, 

�'�1�5�3�&�$�¶�V Motion should be denied.  

1. The Baileys Will Suffer Irreparable  And Serious Injury If The Stay Is 
Granted And the Groundwater Management Plan Reinstated.  

 
�'�X�H���W�R���W�K�H���*�0�3�¶�V���U�H�G�X�F�W�L�R�Q���L�Q���Z�D�W�H�U���U�L�J�K�W�V���W�R���³�V�K�D�U�H�V���´���Z�K�L�F�K���D�U�H���I�X�U�W�K�H�U���U�H�G�X�F�H�G���Y�L�D��

annual reductions to �³�D�O�O�R�F�D�W�L�R�Q�V�´���R�I���Z�D�W�H�U per share, the GMP causes the Baileys to suffer 

serious and irreparable injury when it is in effect.  As this Court determined in its Order, the 

GMP results in the deprivation of property rights, particularly of senior water rights users, and 

results in other harms to water rights and resources because of its myriad violations of Nevada 
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law.  DNRPCA is simply wrong to allege in the Motion that the Baileys will suffer no harm 

should the GMP be reinstated. 

The GMP irreparably harms the Baileys because it irreparably harms their senior water 

rights.  �$�V���W�K�H���&�R�X�U�W���I�R�X�Q�G�����W�K�H���*�0�3�¶�V���I�R�U�P�X�O�D���I�R�U���F�R�Q�Y�H�U�W�L�Q�J���Z�D�W�H�U���U�L�J�K�W�V���W�R���V�K�D�U�H�V���³�G�R�H�V���Q�R�W��

give senior right holders all of the water to which their priority permit/certificate entitles [them.]�´����

Order at 8:9�±12.  �$�V���W�K�H���&�R�X�U�W���Q�R�W�H�G�����³�S�U�L�R�U�L�W�\���R�I���D���Z�D�W�H�U���U�L�J�K�W���L�V���W�K�H���P�R�V�W���L�P�S�R�U�W�D�Q�W���I�H�D�W�X�U�H�´���D�Q�G��

�³�S�U�L�R�U�L�W�\���L�Q���D���Z�D�W�H�U���U�L�J�K�W���L�V���S�U�R�S�H�U�W�\���L�Q���L�W�V�H�O�I���´����Id�����D�W���������������������7�K�H�U�H�I�R�U�H�����W�K�H���&�R�X�U�W���I�R�X�Q�G�����³�W�K�H��

loss or reduction of any water associated with the senior right can significantly harm �W�K�H���K�R�O�G�H�U���´����

Id. at 26 (emphasis added).  The inescapable conclusion this Court came to was that �W�K�H���*�0�3�¶�V��

mandatory reduction of the amount of water allocated to senior water �U�L�J�K�W�V�¶���K�R�O�G�H�U�V �³�H�I�I�H�F�W�L�Y�H�O�\��

�L�J�Q�R�U�H�>�V�@�����������\�H�D�U�V���R�I���W�K�H���S�U�L�Q�F�L�S�O�H���R�I���µ�I�L�U�V�W���L�Q���W�L�P�H�����I�L�U�V�W���L�Q���U�L�J�K�W�¶�«���´����Id.  To reinstate the GMP 

�E�\���J�U�D�Q�W�L�Q�J���'�1�5�3�&�$�¶�V���0�R�W�L�R�Q���Z�R�X�O�G���W�K�H�U�H�I�R�U�H���U�H�L�Q�V�W�D�W�H���W�K�L�V���L�U�U�H�S�D�U�D�E�O�H���K�D�U�P���W�R���W�K�H���%�D�L�O�H�\�V�¶��

senior water rights by denying them the use of these valuable property rights in violation of law. 

In addition to the irreparable harm to the B�D�L�O�H�\�V�¶���V�H�Q�L�R�U���J�U�R�X�Q�G�Z�D�W�H�U���U�L�J�K�W�V�����W�K�H���&�R�X�U�W��

also found that the GMP impairs the Baileys senior vested water rights in violation of NRS 

533.085(1).  Order at 23�±24.  As the Court found, the GMP on its face fails to reduce the harm 

caused by over-pumping of the aquifer, and therefore aggravates the depleted groundwater basin 

to the detriment of senior vested surface water rights that depend on the groundwater aquifer.  Id.  

�'�1�5�3�&�$���F�O�D�L�P�V���W�K�H���%�D�L�O�H�\�V�¶���Y�H�V�W�H�G���U�L�J�K�W�V���D�U�H���Q�R�W���K�D�U�P�H�G���E�\���W�K�H���*�0�3���E�H�F�D�X�V�H���R�I���W�K�H���H�[�Lstence 

�R�I���W�K�H���%�D�L�O�H�\�V�¶���3�H�U�P�L�W���1�R�������������������Z�K�L�F�K���'�1�5�3�&�$���L�Q�F�R�U�U�H�F�W�O�\���F�O�D�L�P�V���L�V���D���³�P�L�W�L�J�D�W�L�R�Q�´���U�L�J�K�W������

Motion at 11.  But that water right is not a mitigation permit.  It was not issued pursuant to the 

�6�W�D�W�H���(�Q�J�L�Q�H�H�U�¶�V���P�L�W�L�J�D�W�L�R�Q���R�U�G�H�U�����L�W���G�R�H�V���Q�R�W���I�X�O�O�\���U�H�S�O�D�F�H���W�K�H���W�R�W�D�O���D�P�R�X�Q�W���R�I���W�K�H���%�D�L�O�H�\�V�¶���Y�H�V�W�H�G��

water right�����D�Q�G���L�W�V���S�U�L�R�U�L�W�\���G�D�W�H���L�V���U�R�X�J�K�O�\���D���F�H�Q�W�X�U�\���M�X�Q�L�R�U���W�R���W�K�H���%�D�L�O�H�\�V�¶���Y�H�V�W�H�G���Z�D�W�H�U���U�L�J�K�W.  

Therefore, it cannot mitigate the harm to the Baileys that this Court found would result from the 

GMP. 

This harm to the Baileys water rights is per se irreparable harm because it is harm to their 

property.  �³�1�H�Y�D�G�D���O�D�Z���L�V���F�O�H�D�U���W�K�D�W���D�S�S�X�U�W�H�Q�D�Q�W���Z�D�W�H�U���U�L�J�K�W�V���D�U�H���D���V�H�S�D�U�D�W�H���V�W�L�F�N���L�Q���W�K�H���E�X�Q�G�O�H���R�I��



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

 

 -5-  
�%�D�L�O�H�\�V�¶���2�S�S�R�V�L�W�L�R�Q���W�R���'�1�5�3�&�$�¶�V���0�R�W�L�R�Q���I�R�U���6�W�D�\���3�H�Q�G�L�Q�J���$�S�S�H�D�O  

�U�L�J�K�W�V���D�W�W�H�Q�G�D�Q�W���W�R���U�H�D�O���S�U�R�S�H�U�W�\���´�� Dermody v. City of Reno, 113 Nev. 207, 212, 931 P.2d 1354, 

1358 (1997); Adaven Mgmt. v. Mt. Falls Acquisition Corp., 124 Nev. 770, 774, 191 P.3d 1189, 

1192 (2008).  �³�5�H�D�O���S�U�R�S�H�U�W�\���D�Q�G���L�W�V���D�W�W�U�L�E�X�W�H�V���D�U�H���F�R�Q�V�L�G�H�U�H�G���X�Q�L�T�X�H���D�Q�G��loss of real property 

rights generally results in irreparable harm���´��Dixon v. Thatcher, 103 Nev. 414, 416, 742 P.2d 

1029, 1030 (1987) (emphasis added). 

�'�1�5�3�&�$�¶�V���R�I�I�H�U���W�R���H�[�F�O�X�G�H���W�K�H���%�D�L�O�H�\�V���I�U�R�P���W�K�H���U�H�L�Q�V�W�D�W�H�P�H�Q�W���R�I���W�K�H���*�0�3�¶�V���L�O�O�H�J�D�O��

mandatory reduction of the Baileys�¶ senior water rights does not address additional irreparable 

harm threatened by the GMP.  In addition to the direct irreparable harm �W�R���W�K�H���%�D�L�O�H�\�V�¶���Z�D�W�H�U��

rights resulting from the reduction of their senior rights to smaller shares and allocations, 

reinstatement of the GMP would also cause irreparable harm to the Baileys by allowing for 

unfettered trading of water shares, including by permitting traded shares to be pumped from 

areas that could harm the Baileys.  As this Court found, the GMP will result in another 35 years 

of overpumping of the Diamond Va�O�O�H�\���D�T�X�L�I�H�U�¶�V�����������������D�F�U�H-foot perennial yield.  Order at 9.  

The overpumping of the groundwater aquifer is responsible for the harm to the Baileys�¶ vested 

water rights, and as the Court correctly found, continued pumping in excess of the perennial 

�\�L�H�O�G���R�I���W�K�H���E�D�V�L�Q���K�D�U�P�V���W�K�H���%�D�L�O�H�\�V�¶���V�H�Q�L�R�U���Y�H�V�W�H�G���Z�D�W�H�U���U�L�J�K�W�V�������(�[�F�O�X�G�L�Q�J���W�K�H���%�D�L�O�H�\�V���I�U�R�P���W�K�H��

�*�0�3�¶�V���U�H�G�X�F�W�L�R�Q�V���W�R���J�U�R�X�Q�G�Z�D�W�H�U���S�H�U�P�L�W�V���Z�R�X�O�G���Q�R�W���D�G�G�U�H�V�V���W�K�L�V���L�U�U�H�S�D�U�D�E�O�H���K�D�U�P���W�R���W�K�H���D�T�X�L�I�H�U��

and to the Baileys�¶ vested rights. 

The Court also ruled that the GMP violates the fundamental doctrine of beneficial use.  

Order at 21�±23.  This violation of the beneficial use requirement also causes irreparable harm to 

the Baileys.  �7�K�H���*�0�3�¶�V��banking and trading scheme applies not only to certificated water rights 

that have been put to actual use, but also to permitted water rights �W�K�D�W���K�D�Y�H���Q�R�W���E�H�H�Q���³�S�U�R�Y�H�G��

�X�S�´���E�\���D�F�W�X�D�O���X�V�H�������7�K�H���*�0�3���W�K�H�U�H�I�R�U�H���Y�L�R�O�D�W�H�V���W�K�H���I�X�Q�G�D�P�H�Q�W�D�O���S�U�L�Q�F�L�S�O�H���R�I���Z�H�V�W�H�U�Q���Z�D�W�H�U���O�D�Z��

that beneficial use depends on actual use of water.  Order at 21 (citing Bacher v. State Engineer, 

122 Nev. 1110, 1116, 146 P.3d 793 (2006)).  The GMP violates the beneficial use requirement 

by allowing banking of shares derived from unperfected permitted water rights and any water 

rights not used in a given irrigation season, which can then be transferred to others.  Absent the 
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GMP, water not pumped in one year would not be allowed to be saved and pumped in the future.  

Should the Court grant the Motion and reinstate the GMP, the Baileys would be irreparably 

harmed because the owners of banked shares�±�±derived from unused certificated water rights 

and/or unperfected paper water rights�±�±would be free to transfer them to others, increasing 

demand on the aquifer and continuing to harm the Baileys�¶ senior water rights, all in violation of 

Nevada law.  For example, after Year 1 (2019) of GMP implementation, there are now 

approximately 25,614 acre-�I�H�H�W���R�I���³�E�D�Q�N�H�G�´���Z�D�W�H�U���L�Q���W�K�H���D�T�X�L�I�H�U������See Exhibit 13 to Motion, CY 

�����������6�K�D�U�H���/�H�G�J�H�U�����V�X�P���R�I���³�����������%�D�Q�N�H�G�´���F�R�O�X�P�Q1.  The new allocations for 2020 allow for 

73,702 acre-feet to be pumped.  Id.�����V�X�P���R�I���³�����������$�O�O�R�F�D�W�L�R�Q�´���F�R�O�X�P�Q��  Adding those together 

means that, if the GMP were to be reinstated, there could be 99,316 acre-feet pumped from the 

aquifer by new allocations and banked water in the 2020 irrigation season alone. 

It is likely that another reason the monitoring wells show slight stabilization in the basin 

water levels (in addition to the fact that mother nature provided substantial precipitation in 2019) 

is because there was not yet any banked water to be pumped in 2019; there was only the Year 1 

allocations.  Now, there is banked water that can be pumped in addition to the annual allocation 

under the GMP, putting the basin at risk of even more pumping than historic baseline pumping of 

approximately 76,000 acre-feet annually.  There is no provision in the GMP that limits annual 

pumping or banking�±�±�D�V���O�R�Q�J���D�V���R�Q�H���F�D�Q���V�H�F�X�U�H���D�Q���³�D�O�O�R�F�D�W�L�R�Q�´���L�W���F�D�Q���E�H���S�X�P�S�H�G today or 

banked for pumping later.  Because the banking of water shares continues to expand the threat of 

future increased pumping above the new annual water allocations, the GMP constitutes an 

ongoing threat of irreparable harm. 

Reinstatement of the GMP would also threaten irreparable harm to the Baileys by 

allowing groundwater pumping to be transferred among wells, including brand new wells, 

without first requiring the completion of statutory procedures meant to protect water rights 

                                            
1 Interestingly, the share register does not provide a total amount for this column as it does for others.  Nor 

�G�R�H�V���L�W���S�U�R�Y�L�G�H���D���W�R�W�D�O���D�P�R�X�Q�W���R�I���W�K�H���³�5�H�P�D�L�Q�L�Q�J�´���F�R�O�X�P�Q�����Z�K�L�F�K���Z�R�X�O�G���S�U�R�Y�L�G�H���W�K�H���W�R�W�D�O���D�O�O�R�F�D�W�L�R�Q���S�O�X�V���E�D�Q�N�H�G��
water available to be pumped under the GMP. 
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holders from potential harm from changes in pumping amounts and locations throughout 

Diamond Valley.  See Order at 9 (noting that under the GMP, the State Engineer may only 

review a proposed transfer of the point of diversion or place of use of a water right allocation if 

the new well could exceed the pumping volume of the original water right or if excess water 

pumped beyond the volume allowed for an existing well would conflict with existing rights).  

These procedures are found in, among others, NRS 533.325 and 533.345.  As the Court 

�H�[�S�O�D�L�Q�H�G�����³�7�K�H���6�W�D�W�H���(�Q�J�L�Q�H�H�U���L�V���U�H�T�X�L�U�H�G���W�R���U�H�Y�L�H�Z���D���W�H�P�S�R�U�D�U�\���F�K�D�Q�J�H���D�S�S�O�L�F�D�W�Lon regardless 

of the intended use of the water to determine if it is in the public interest and does not impact the 

water rights used by others.  If a potential negative impact is found, the application could be 

�U�H�M�H�F�W�H�G���´�����2�U�G�H�U���D�W�����������±11.  The GMP does away with these statutory review procedures, and 

the Court therefore correctly found the State Engineer to have acted arbitrarily and capriciously 

in approving the GMP because it permits violations of these procedural safeguards.  Order at 39 

���³�7�K�H���6�W�D�W�H���(�Q�J�L�Q�H�H�U�¶�V���Y�L�W�D�O���V�W�D�W�X�W�R�U�\���R�Y�H�U�V�L�J�K�W���D�X�W�K�R�U�L�W�\���W�R���H�Q�V�X�U�H���W�K�H���W�H�P�S�R�U�D�U�\���F�K�D�Q�J�H���L�V���L�Q���W�K�H��

public interest or that the change does not impair water rights held by other persons is otherwise 

lost���´�������H�P�S�K�D�V�L�V���D�G�G�H�G���������5�H�L�Q�V�W�D�W�H�P�H�Q�W���R�I���W�K�H���*�0�3�¶�V��liberal transfer of water rights without the 

necessary statutory oversight of the State Engineer threatens to irreparably harm the Baileys. 

�'�H�V�S�L�W�H���'�1�5�3�&�$�¶�V���V�X�P�P�D�U�\���V�W�D�W�H�P�H�Q�W���W�R���W�K�H���F�R�Q�W�U�D�U�\�����U�H�L�Q�V�W�D�W�H�P�H�Q�W���R�I���W�K�H���*�0�3���Z�R�X�O�G��

irreparably harm the Baileys.  In addition to the �R�E�Y�L�R�X�V���K�D�U�P���W�R���W�K�H���%�D�L�O�H�\�V�¶���V�H�Q�L�R�U���J�U�R�X�Q�G�Z�D�W�H�U��

certificates, the GMP also harms the Baileys�¶ senior vested surface water rights by violating the 

bedrock beneficial use doctrine�������'�1�5�3�&�$�¶�V���R�I�I�H�U���W�R��reinstate the GMP but to exclude the 

Baileys from the GMP�¶�V���U�H�G�X�F�W�L�R�Q���R�I���W�K�H�L�U���V�H�Q�L�R�U���J�U�R�X�Q�G�Z�D�W�H�U���U�L�J�K�W�V���Z�R�X�O�G���Q�R�Q�H�W�K�H�O�H�V�V��

irreparably harm the Baileys because it would allow others to trade and/or bank their unused 

water rights in violation of the bedrock beneficial use requirement, and it would allow others to 

pump groundwater from locations that threaten to irreparably harm the Baileys without first 

completing the statutory water rights change applications procedures meant to protect against 
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such harms.2  The Court should therefore deny the Motion to Stay. 

2. The Object Of The Appeal Will Not Be Defeated If The Stay Is 
Denied. 
 

DNRPCA alleges that absence of a stay could result in increased pumping, which would 

defeat the purpose of NRS 534.037 and the groundwater management plan process.   Motion at 

4.  DNRPCA also alleges that the GMP was designed to stabilize groundwater levels and 

economic activity in Diamond Valley.  Id.  It claims that these are the object of the appeal that 

will be defeated if the GMP is not reactivated during the pendency of the appeal.  However, none 

of this will be permanently defeated during the appeal. 

DNRPCA bases its argument on its unfounded claims that the GMP was responsible for 

estimated reductions in pumping going back several years before the GMP was even in effect 

and that these positive effects will be lost forever if the GMP is not immediately reactivated.  It 

defies reality to claim that the initial implementation of the GMP during the 2019 season�±�±when 

there were no penalties for non-compliance�±�±could have the retroactive effect of reducing 

pumping in 2017 and 2018.  The truth is that the observed stabilization in the aquifer water level 

in 2019 reflects the hydrologic reality that mother nature provided substantial precipitation in 

2019.  It is the natural precipitation, not the GMP, that can be credited with the reduced demand 

on the aquifer in the recent past.  In years when mother nature provides water from the sky, 

farmers pump less from the ground.  These high precipitation years also recharge the aquifer, and 

combined with the reduced demand for irrigation pumping, contribute to the stabilization of 

aquifer water levels.  Furthermore, in addition to reduced demand because of precipitation, it is 

                                            
2 �'�1�5�3�&�$�¶�V���R�I�I�H�U���W�R���H�[�F�O�X�G�H���W�K�H���%�D�L�O�H�\�V���I�U�R�P���W�K�H���*�0�3�¶�V���P�D�Q�G�D�W�R�U�\���U�H�G�X�F�W�L�R�Q�V���D�O�V�R���V�X�J�J�H�V�W�V���W�K�D�W���V�K�R�X�O�G��

�W�K�H���&�R�X�U�W���J�U�D�Q�W���V�X�F�K���U�H�O�L�H�I�����W�K�H���%�D�L�O�H�\�V���Z�R�X�O�G���D�O�V�R���E�H���S�U�H�F�O�X�G�H�G���I�U�R�P���H�Q�M�R�\�L�Q�J���D�Q�\���³�E�H�Q�H�I�L�W�V�´���R�I���W�K�H���*�0�3�����V�X�F�K���D�V��
�W�K�H���D�O�O�H�J�H�G���Z�D�W�H�U���³�E�D�Q�N�H�G�´���E�\��the Baileys in 2019.  For the record, the Baileys did not request to bank any of their 
unused water in 2019.  Any so-called banked water shown on the 2020 GMP water banking ledger for the Baileys is 
only a result of the fact that the Baileys did not need to pump their full water duty during the 2019 irrigation season 
because of the specific hydrologic conditions, namely mother nature provided precipitation that was taken up by the 
�%�D�L�O�H�\�V�¶���F�U�R�S�V���V�R���W�K�D�W���W�K�H�\���G�L�G���Q�R�W���Q�H�H�G���W�R���E�H�Q�H�I�L�F�L�D�O�O�\���X�V�H���W�K�H�L�U���H�Q�W�L�U�H���S�H�Umitted water rights.  The difference in their 
�S�H�U�P�L�W�W�H�G���D�P�R�X�Q�W�V���D�Q�G���W�K�H�L�U���D�F�W�X�D�O���S�X�P�S�L�Q�J���Z�D�V���D�X�W�R�P�D�W�L�F�D�O�O�\���U�H�J�L�V�W�H�U�H�G���D�V���³�E�D�Q�N�H�G�´���Z�D�W�H�U�������7�K�H���%�D�L�O�H�\�V���Z�R�X�O�G��
prefer that any water not pumped in 2019 simply be left in the aquifer as conserved water, not available to be traded 
or sold in order to be removed in the future. 
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highly likely that �D���O�D�U�J�H���S�R�U�W�L�R�Q���R�I���Z�D�W�H�U���³�E�D�Q�N�H�G�´���L�Q������������is actually the result of the large 

amount of unperfected paper water rights, which would not have otherwise been pumped had the 

G�0�3�¶�V���W�U�L�D�O���<�H�D�U�������Q�R�W���E�H�H�Q���L�P�S�O�H�P�H�Q�W�H�G.  

DNRPCA wrongly assumes that failure to reinstate the GMP will result in more 

pumping.   Under the drought conditions of 2016, pumping for irrigation was approximately 

76,000 acre-feet, which served as the baseline pumping for the GMP.  Under the GMP, the 

combination of the water �³�E�D�Q�N�H�G�´���G�X�U�L�Q�J���W�K�H�������������V�H�D�V�R�Q and the 2020 share allocations would 

allow as much as 99,316 acre-feet to be pumped�±�±for any purpose, from any place and at any 

time in the future, more than 23,000 acre-feet more than in the drought year baseline.  In other 

words, it is the GMP, not the status quo, that threatens to allow increased pumping. 

�'�1�5�3�&�$�¶�V���0�R�W�L�R�Q���P�D�N�Hs wide-ranging claims about the devastation of the entire way 

of life in Diamond Valley and Eureka should the Court not reinstate the GMP.  The Motion lacks 

perspective in this regard: the Diamond Valley aquifer, as the Court found, has experienced 

extreme over-pumping for at least four decades.  That over-pumping is the result of the State 

�(�Q�J�L�Q�H�H�U�¶�V���R�U�L�J�L�Q�D�O���V�L�Q���R�I���J�U�D�Q�W�L�Q�J���W�R�R���P�D�Q�\���J�U�R�X�Q�G�Z�D�W�H�U���S�H�U�P�L�W�V���D�Q�G���W�K�H���I�D�L�O�X�U�H���W�R���S�U�R�S�H�U�O�\��

manage the basin under its existing authorities for decades.  Now, DNRPCA asks the Court to 

believe that maintaining this multi-decade status quo for the relatively short time it will take for 

the appeal to run its course will somehow devastate the Diamond Valley economy and way of 

life.  That argument is a red herring�±�±�L�W���U�H�O�L�H�V���H�Q�W�L�U�H�O�\���R�Q���'�1�5�3�&�$�¶�V���I�X�Q�G�D�P�H�Q�W�D�O�O�\���I�O�D�Z�H�G��

assumption that if the GMP is not reinstated, then immediate curtailment by priority will ensue.  

But, as the Court has explained, there are myriad options available other than the illegal GMP or 

strict curtailment by priority. 

�'�1�5�3�&�$�¶�V���D�U�J�X�P�H�Q�W���W�K�D�W���W�K�H���R�E�M�H�F�W���R�I���L�W�V���D�S�S�H�D�O���Z�L�O�O��be defeated absent reinstatement 

of the GMP also lacks the perspective of the long horizon of the GMP itself.  Under the GMP, 

reduction of the new annual allocations does not reach its final amount of 34,000 acre-feet for 

another three decades.  And even then, as described above, that is only a reduction of new 

allocations, but it does not account for the pumping of banked water that would also be taking 
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place each and every year over and above the new allocations.  The GMP, therefore, does not 

automatically reduce pumping such that failure to reinstate it during appeal risks any immediate 

damage to the aquifer.  The only immediate damage would be experienced by senior water rights 

holders should the GMP be reinstated. 

�7�K�H���R�E�M�H�F�W���R�I���W�K�H���D�S�S�H�D�O���L�V���R�Y�H�U�W�X�U�Q�L�Q�J���W�K�L�V���&�R�X�U�W�¶�V���2�U�Ger so that the GMP can go into 

effect to gradually and incrementally reduce demand on the groundwater aquifer over three 

decades or more by taking water from senior water rights and providing it to junior water rights.  

�7�K�H���G�D�W�D���S�U�H�V�H�Q�W�H�G���L�Q���'�1�5�3�&�$�¶�V���0�R�W�L�Rn does not conclusively demonstrate that the GMP has 

automatically stabilized groundwater levels, it only reflects the hydrologic reality that 2019 was 

an exceptionally wet year and resulted in less agricultural demand on the aquifer.  It is simply not 

the �F�D�V�H���W�K�D�W���W�K�H���D�E�V�H�Q�F�H���R�I���W�K�H���*�0�3�¶�V���L�O�O�H�J�D�O���V�H�Q�L�R�U���Z�D�W�H�U���U�L�J�K�W�V���U�H�G�X�F�W�L�R�Q���D�Q�G���Z�D�W�H�U���P�D�U�N�H�W�L�Q�J��

scheme during the appeal will defeat the long-term purpose of the GMP should DNRPCA prevail 

in its appeal.  The GMP can simply be reinstated at that time.  Additionally, DNRPC�$�¶�V���0�R�W�L�R�Q��

fails entirely to address the much more likely scenario that the Supreme Court upholds this 

�&�R�X�U�W�¶�V���2�U�G�H�U�����D�Q�G���W�K�H���U�H�V�X�O�W�L�Q�J���F�K�D�R�V���W�K�D�W���Z�R�X�O�G���H�Q�V�X�H���K�D�G���W�K�H���*�0�3���E�H�H�Q���L�Q���H�I�I�H�F�W��during the 

entire appeal: unlike the present situation where there has been only one trial year of the GMP, 

there would have been multiple years of banking and trading�±�±resulting in multiple years of 

violation of fundamental water laws�±�±that would have to be somehow unraveled.  Instead, if the 

Court denies the Motion, the pre-GMP status quo would not result in any complicated water 

�P�D�U�N�H�W�L�Q�J���W�U�D�Q�V�D�F�W�L�R�Q�V���G�X�U�L�Q�J���W�K�H���S�H�Q�G�H�Q�F�\���R�I���'�1�5�3�&�$�¶�V���D�S�S�H�D�O�� 

3. DNRPCA Will Not Suffer Irreparable Or Serious Injury If The Stay 
Is Denied.  
 

The harms alleged to be faced by DNRPCA and the intervenors should the Court not 

reinstate the GMP are entirely of their own making and do not support the relief requested in the 

Motion.  DNRPCA argues it will suffer irreparable injury should the GMP not be reinstated 

because of the threat of curtailment by priority and based upon the investments that are alleged to 

have been made in reliance on the GMP.  Motion at 6�±7.   
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It is not at all clear that absent reinstatement of the GMP, immediate curtailment of 

groundwater use by priority in Diamond Valley will follow .  To the contrary, there is still over 

50% of the 10 year period under NRS 534.037 for the creation of a GMP that complies with law 

before the State Engineer is mandated to curtail by priority.  There is no indication that the State 

�(�Q�J�L�Q�H�H�U���Z�R�X�O�G���L�P�P�H�G�L�D�W�H�O�\���R�U�G�H�U���F�X�U�W�D�L�O�P�H�Q�W���Z�K�L�O�H���W�K�H���D�S�S�H�D�O���R�I���W�K�L�V���&�R�X�U�W�¶�V���2�U�G�H�U���L�V��

underway, in light of the fact that the over-pumping of Diamond Valley has been occurring for 

decades without any curtailment by priority.  D�1�5�3�&�$�¶�V���D�U�J�X�P�H�Q�W��continues with the same 

logical fallacy that plagued its defense of the GMP before this Court: that the choice is a binary 

one between either the GMP and its violations of Nevada water law or immediate curtailment by 

priority.  That is simply not the case.  �7�K�H���&�R�X�U�W�¶�V���2�U�G�H�U���V�L�P�S�O�\���U�H�W�X�U�Q�H�G���W�K�H���Y�D�O�O�H�\���W�R���W�K�H���V�W�D�W�X�V��

�T�X�R���W�K�D�W���K�D�G���H�[�L�V�W�H�G���I�R�U���D�W���O�H�D�V�W���I�R�X�U���G�H�F�D�G�H�V���E�H�I�R�U�H���W�K�H���*�0�3�¶�V���I�L�U�V�W���W�U�L�D�O���\�H�D�U��  Therefore, 

DNRPCA has failed to meet its burden to show that it will suffer irreparable harm should the 

Court not grant the Motion to stay the Order pending appeal. 

DNRPCA also claims it will suffer irreparable harm if the GMP is not reinstated because 

many farmers in Diamond Valley made investments in their farming operations in reliance on the 

GMP.  Motion at 7.  That, however, is neither irreparable harm nor is it sufficient to reinstate the 

GMP in light of the obvious legal shortcomings of the GMP.  Any investments or farming 

decisions solely made in order to increase banking of unused water were �G�R�Q�H���D�W���W�K�H���I�D�U�P�H�U�¶�V��

own risk.  This is particularly true with respect to the DNRPCA Intervenors, who were very 

much aware of the risk that the GMP would be overturned upon judicial review because they are 

parties to this review proceeding.  The Bailey Petitioners�¶���D�Q�G���R�W�K�H�U�V�¶���R�S�S�R�V�L�W�L�R�Q���W�R���W�K�H���*�0�3���Z�D�V��

publicly known for many years before they were able to challenge it.  Irrigators are, of course, 

�D�O�Z�D�\�V���H�Q�F�R�X�U�D�J�H�G���W�R���X�S�J�U�D�G�H���W�K�H�L�U���R�S�H�U�D�W�L�R�Q�V���W�R���E�H���P�R�U�H���H�I�I�L�F�L�H�Q�W�����D�Q�G���W�K�H���&�R�X�U�W�¶�V���2�U�G�H�U���Z�R�X�O�G��

not affect tha�W���U�H�F�R�P�P�H�Q�G�D�W�L�R�Q�������'�1�5�3�&�$�¶�V���D�O�O�H�J�D�W�L�R�Q���W�K�D�W���W�K�L�V���&�R�X�U�W���F�U�H�D�W�H�G���F�K�D�R�V���E�H�F�D�X�V�H���R�I��

the appropriate reversal of the GMP lays the blame upon the wrong feet.   

Furthermore, none of the investments that may have been made in reliance on the GMP 

were in fact required to have been made.  As the Court is aware, 2019 was the first year of GMP 
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implementation, and during that first year there is no penalty for non-compliance with the 

provisions of the GMP.  Finally, except for the requirement to install a new meter (which also 

includes a process for securing a variance to exempt a farmer from that requirement), none of the 

investments described in the Motion were actually required by the GMP. 

�'�1�5�3�&�$���D�V�V�H�U�W�V���W�K�D�W���W�K�H���2�U�G�H�U���K�D�V���U�H�V�X�O�W�H�G���L�Q���³�F�R�Q�V�L�G�H�U�D�E�O�H���X�Q�F�H�U�W�D�L�Q�W�\�´���D�P�R�Q�J��

Diamond Valley irrigators as to management of the basin and the rules that govern their water 

use.  Motion at 8.  There is no such uncertainty: the GMP is not in effect because this Court 

�U�H�Y�H�U�V�H�G���W�K�H���6�W�D�W�H���(�Q�J�L�Q�H�H�U�¶�V���D�S�S�U�R�Y�D�O���R�I���L�W�������7�K�H���E�D�V�L�Q���L�V���V�X�E�M�H�F�W��to the relevant provisions of the 

NRS governing groundwater withdrawals, primarily Chapters 533 and 534.  If DNRPCA has 

legal questions about the management of the Diamond Valley basin, those questions are more 

appropriately directed to their legal counsel and/or the State Engineer.  To the extent any 

�X�Q�F�H�U�W�D�L�Q�W�\���H�[�L�V�W�V�����D���V�W�D�\���R�I���W�K�H���&�R�X�U�W�¶�V���2�U�G�H�U���D�Q�G���U�H�L�Q�V�W�D�W�H�P�H�Q�W���R�I���W�K�H���*�0�3 is not necessary; 

i�Q�V�W�H�D�G�����'�1�5�3�&�$���F�R�X�O�G���V�L�P�S�O�\���D�V�N���W�K�L�V���&�R�X�U�W���W�R���F�O�D�U�L�I�\���Z�K�H�W�K�H�U�����G�H�V�S�L�W�H���W�K�H���&�R�X�U�W�¶�V���Y�H�U�\���F�O�H�D�U��

order reversing the approval of the GMP, the GMP is still in effect. 

DNRPCA argues that it will suffer irreparable injury if the GMP is not reinstated because 

it may call into question whether State Engineer Order Nos. 1305 and 1305a are still in effect.  

Motion at 8.  Again, that is a question for the State Engineer, not this Court; and it is certainly 

not a justification for reinstating the GMP.  Orders 1305 and 1305a were issued by the State 

Engineer to clarify that unperfected groundwater permits would not be required to request 

extensions of time to prevent forfeiture in Diamond Valley through July 2024.  Reversal of the 

�*�0�3���G�R�H�V���Q�R�W�����R�Q���L�W�V���I�D�F�H�����D�O�W�H�U���W�K�H���6�W�D�W�H���(�Q�J�L�Q�H�H�U�¶�V���G�H�F�L�V�L�R�Q���L�Q���2�U�G�H�U���������������������D���W�R���S�D�X�V�H��

forfeiture proceedings for unperfected water permits in Diamond Valley.  Instead of 

reinstatement of the GMP, DNRPCA should instead simply ask the State Engineer to clarify that 

�W�K�H�V�H���R�U�G�H�U�V���Z�L�O�O���U�H�P�D�L�Q���L�Q���H�I�I�H�F�W���S�H�Q�G�L�Q�J���'�1�5�3�&�$�¶�V���D�S�S�H�D�O���R�I���W�K�L�V���&�R�X�U�W�¶�V���2�U�G�H�U�� 

DNRPCA also argues that absent reinstatement of the GMP, �W�K�H���Z�D�W�H�U���P�D�Q�D�J�H�U�¶�V��

�³�R�Y�H�U�V�L�J�K�W�´���R�I���W�K�H���*�0�3���S�U�R�F�H�V�V���Z�L�O�O���E�H���O�R�V�W������Motion at 10.  It is not entirely clear what that 

oversight entails, and it is highly unlikely that any loss of such oversight would constitute 
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irreparable harm.  The State Engineer has the primary obligation to manage and oversee water 

use in the basin, and that primary management and oversight will continue uninterrupted on 

appeal. 

4. DNRPCA Is Not Likely To Prevail On The Merits In The Appeal.  
 

�'�1�5�3�&�$���D�U�J�X�H�V���W�K�D�W���W�K�H���&�R�X�U�W�¶�V���2�U�G�H�U���L�V���O�L�N�H�O�\���W�R���E�H���R�Y�H�U�W�X�U�Q�H�G���R�Q���D�S�S�H�D�O���E�H�F�D�X�V�H���R�I��

�I�X�Q�G�D�P�H�Q�W�D�O���H�U�U�R�U�V���L�Q���W�K�H���&�R�X�U�W�¶�V���D�Q�D�O�\�V�L�V������Motion at 12.  �'�1�5�3�&�$�¶�V���D�U�J�X�P�H�Q�W���L�V���S�U�L�P�D�U�L�O�\���D��

conclusory restatement of its general argument from its Answering Brief herein that relies on the 

assumption that curtailment by priority is the only alternative to this specific GMP.  The only 

concrete example of these alleged errors discussed in the Motion is DNRPCA�¶�V claim that the 

�&�R�X�U�W�¶�V���2�U�G�H�U���P�D�N�H�V���W�Z�R���L�U�U�H�F�R�Q�F�L�O�D�E�O�H���U�X�O�L�Q�J�V����that the State Engineer properly determined that 

�W�K�H���*�0�3���Z�R�X�O�G���D�O�O�R�Z���I�R�U���U�H�P�R�Y�D�O���R�I���W�K�H���&�0�$���G�H�V�L�J�Q�D�W�L�R�Q���R�Q���W�K�H���R�Q�H���K�D�Q�G�����E�X�W���W�K�D�W���W�K�H���*�0�3�¶�V��

�I�D�L�O�X�U�H���W�R���E�U�L�Q�J���W�K�H���D�T�X�L�I�H�U���L�Q�W�R���E�D�O�D�Q�F�H���D�Q�G���W�K�H���U�H�V�X�O�W�L�Q�J���K�D�U�P���W�R���W�K�H���%�D�L�O�H�\�V�¶���D�Q�G���6�D�G�O�H�U�¶�V���Y�H�V�W�H�G��

surface water r�L�J�K�W�V���U�H�Q�G�H�U�H�G���W�K�H���6�W�D�W�H���(�Q�J�L�Q�H�H�U�¶�V���D�S�S�U�R�Y�D�O���R�I���W�K�H���*�0�3���D�U�E�L�W�U�D�U�\���D�Q�G���F�D�S�U�L�F�L�R�X�V������

Motion at 11.  A �W�U�X�H���U�H�D�G�L�Q�J���R�I���W�K�H���&�R�X�U�W�¶�V���2�U�G�H�U���U�H�Y�H�D�O�V���Q�R���L�Q�F�R�Q�V�L�V�W�H�Q�F�\���L�Q���W�K�H�V�H��

�G�H�W�H�U�P�L�Q�D�W�L�R�Q�V�������,�Q���H�I�I�H�F�W�����W�K�H���&�R�X�U�W�¶�V���2�U�G�H�U���H�[�S�O�D�L�Q�V���W�K�D�W�����S�X�U�V�X�D�Q�W���W�R���1�5�6���������������������W�Ke State 

Engineer has considerable discretion to make and remove a CMA designation, and to review a 

GMP to determine whether it will achieve the goal of removing the CMA designation.  Order at 

15�±16.  However, that is a different issue than whether the GMP will aggravate or continue 

adverse impacts to senior vested water rights.  That issue was addressed in a different, later 

section of the Order.  See Order at 23�±25.  There, the Court explains that the GMP violates NRS 

���������������������¶�V���S�U�R�K�L�E�L�W�L�R�Q���R�Q���L�P�S�D�L�U�P�H�Q�W �R�I���Y�H�V�W�H�G���U�L�J�K�W�V���E�H�F�D�X�V�H���L�W���³�I�D�L�O�V���R�Q���L�W�V���I�D�F�H���W�R���U�Hduce the 

�K�D�U�P���F�D�X�V�H�G���E�\���R�Y�H�U�S�X�P�S�L�Q�J���D�Q�G���D�J�J�U�D�Y�D�W�H�V���W�K�H���G�H�S�O�H�W�H�G���Z�D�W�H�U���E�D�V�L�Q���´����Id. at 24.  These are two 

�G�L�V�W�L�Q�F�W���O�L�Q�H�V���R�I���L�Q�T�X�L�U�\�����D�Q�G���W�K�H���&�R�X�U�W�¶�V���F�R�Q�F�O�X�V�L�R�Q���W�K�D�W���W�K�H���6�W�D�W�H���(�Q�J�L�Q�H�H�U�¶�V���G�H�W�H�U�P�L�Q�D�W�L�R�Q���W�K�D�W 

the GMP will allow removal of the CMA designation is not in conflict with its conclusion that 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

 

 -14-  
�%�D�L�O�H�\�V�¶���2�S�S�R�V�L�W�L�R�Q���W�R���'�1�5�3�&�$�¶�V���0�R�W�L�R�Q���I�R�U���6�W�D�\���3�H�Q�G�L�Q�J���$�S�S�H�D�O  

the GMP illegally impairs vested water rights.  Therefore, DNRPCA is not likely to prevail on 

the merits of its appeal of the Order on this basis. 

Furthermore, the Motion does not even attempt to explain how the Court could have 

possibly made an error in finding that the GMP violates the fundamental principles of prior 

�D�S�S�U�R�S�U�L�D�W�L�R�Q���D�Q�G���E�H�Q�H�I�L�F�L�D�O���X�V�H�������$�V���W�K�H���&�R�X�U�W�¶�V���2�U�G�H�U���Q�R�W�H�V�����H�D�F�K���R�I���W�K�H���5�H�V�S�R�Q�G�H�Q�W�V���K�D�V��

admitted that the GMP violates the prior appropriation doctrine by reducing the water rights of 

senior water rights �K�R�O�G�H�U�V�����D�Q�G���'�1�5�3�&�$�¶�V���D�U�J�X�P�H�Q�W���W�K�D�W���W�K�H���&�R�X�U�W�¶�V���U�X�O�L�Q�J���L�V���L�Q���H�U�U�R�U���V�L�P�S�O�\��

restates the same points already considered and rejected by the Court.  �7�K�H���&�R�X�U�W�¶�V���2�U�G�H�U���D�O�V�R��

�P�D�N�H�V���F�U�\�V�W�D�O���F�O�H�D�U���W�K�D�W���W�K�H���*�0�3�¶�V���E�D�Q�N�L�Q�J���D�Q�G���W�U�D�G�L�Q�J���V�F�K�H�P�H���Y�L�R�O�D�W�H�V���W�K�H���E�H�Q�H�I�L�F�L�D�O���X�V�H��

requirement and the statutory requirement that the State Engineer must review each and every 

proposed change in point of diversion, place of use or manner of use of a water right.  Any of 

these legal deficiencies, by itself, is enough to invalidate the GMP, yet DNRPCA has not 

addressed either in its Motion. 

5. There Is Potential Harm To The Public Interest If GMP Were 
Reinstated.  

 
The public interest weighs heavily in favor of denying the Motion.  Because the GMP 

was found to violate various provisions of law, this Court reversed and overturned Order 1302, 

terminating the GMP.  DNRPCA now asks the Court to effectively reinstate a patently illegal 

water management scheme, if not for the entire valley than at least for all water users except the  

Baileys, Renners, and Sadler Ranch.  Because the GMP violates the law and threatens to cause 

irreparable harm, it would be against the public interest to reinstate it, even if the Petitioners 

were excluded from the permit reduction mandate.  

 

/// 

/// 
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III.  CONCLUSION 

For the foregoing reasons, the Bailey Petitioners respectfully request this Court to deny 

�'�1�5�3�&�$�¶�V���0�R�W�L�R�Q���E�D�V�H�G���R�Q���'�1�5�3�&�$�¶�V���I�D�L�O�X�U�H���W�R���P�H�H�W���L�W�V���E�Xrden of granting a stay.  
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CERTIFICATE OF SERVICE 

I hereby certify that, on May 26, 2020, a true and correct copy of the OPPOSITION OF 

�%�$�,�/�(�<���3�(�7�,�7�,�2�1�(�5�6���7�2���'�1�5�3�&�$���,�1�7�(�5�9�(�1�2�5�6�¶���0�2�7�,�2�1���)�2�5���6�7�$�<��

PENDING APPEAL OF ORDER GRANTING PETITIONS FOR JUDICIAL REVIEW 

OF STATE ENGINEER ORDER 1302 was sent via electronic mail to the following: 

James Bolotin, Esq. 
Deputy Attorney General 
Nevada Attorney General�¶s Office 
100 N. Carson Street 
Carson City, NV 89701-4717 
jbolotin@ag.nv.gov  
 

Paul G. Taggart, Esq. 
David H. Rigdon, Esq. 
Timothy D. O�¶Connor, Esq. 
Taggart & Taggart 
108 N. Minnesota Street 
Carson City, NV 89703 
Paul@legalnt.com  
David@legalnt.com 
Tim@legalnt.com 
 

Karen Peterson, Esq. 
Allison MacKenzie, Ltd. 
P.O. Box 646 
Carson City, NV 89702-0646 
Kpeterson@allisonmackenzie.com 
 

Ted Beutel, Esq. 
Eureka County District Attorney 
P.O. Box 190 
Eureka, NV 89316-0190 
tbeutel@eurekacountynv.gov 
 

Debbie Leonard 
Leonard Law, PC 
955 S. Virginia Street, Suite 220 
Reno, NV 89502 
debbie@leonardlawpc.com 
 

John E. Marvel, Esq. 
Dustin J. Marvel, Esq. 
Marvel & Marvel, Ltd. 
217 Idaho Street 
Elko, NV 89801 
johnmarvel@marvellawoffice.com 
 

Beth Mills, Trustee 
Marshall Family Trust 
HC 62 Box 62138 
Eureka, NV 89316 
 

COURTESY COPY TO: 
Honorable Gary D. Fairman 
Department Two  
P.O. Box 151629 
Ely, NV 89315 
wlopez@whitepinecountynv.gov 

 
 

 
 

 

 Christopher W. Mixson, Esq. 
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CASE NO.: CV-1902-348 (consolidated with 
Case Nos. CV-1902-349 and CV-1902-350) 

DEPT. NO.: 2 

IN THE SEVENTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA 

IN AND FOR THE COUNTY OF EUREKA 

••• 
TIMOTHY LEE & CONSTANCE MARIE 
BAILEY; FRED & CAROLYN BAILEY; IRA 
R. & MONIRA RENNER: SADLER RANCH. 
LLC. 

Petitioners. 
vs. 

TIM WILSON, P.E., Nevada State 
Engineer, DIVISION OF WATER 
RESOURCES, DEPARTMENT OF 
CONSERVATION AND NATURAL 
RESOURCES, 

Respondent. 

EUREKA COUNTY; DIAMOND NATURAL 
RESOURCES PROTECTION AND 
CONSERVATION ASSOCIATION, J&T 
FARMS, GALLAGHER FARMS, JEFF 
LOMMORI, M&C HAY, CONLEY LAND & 
LIVESTOCK, LLC, JIM AND NICK 
ETCHEVERRY, TIM AND SANDIE HALPIN, 
DIAMOND VALLEY HAY CO., MARK 
MOYLE FARMS, LLC, D.F. AND E.M. 
PALMORE FAMILY TRUST, BILL AND 
PATRICIA NORTON, SESTANOVICH HAY 
& CATTLE. LLC, JERRY ANDERSON. BILL 
AND DARLA BAUMANN. 

Respondents/lntervenors. 

_______________ / 

DNRPCA INTERVENORS' 
REPLY IN SUPPORT OF 

MOTION FOR STAY PENDING APPEAL 
OF ORDER GRANTING PETITIONS 

FOR JUDICIAL REVIEW 
OF STATE ENGINEER ORDER 1302 

RECEIVED 

JUN 0 \ 2020 

eureka County Clerk 
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�� �'�,�$�0�2�1�'�� �1�$�7�8�5�$�/�� �5�(�6�2�8�5�&�(�6�� �3�5�2�7�(�&�7�,�2�1�� �$�1�'�� �&�2�1�6�(�5�9�$�7�,�2�1��

�$�6�6�2�&�,�$�7�,�2�1���� �-�	�7�� �)�$�5�0�6���� �*�$�/�/�$�*�+�(�5�� �)�$�5�0�6���� �-�(�)�)�� �/�2�0�0�2�5�,���� �0�	�&�� �+�$�<����

�&�2�1�/�(�<�� �/�$�1�'�� �	�� �/�,�9�(�6�7�2�&�.���� �/�/�&�����-�,�0�� �$�1�'�� �1�,�&�.�� �(�7�&�+�(�9�(�5�5�<���� �7�,�0�� �$�1�'��

�6�$�1�'�,�(�� �+�$�/�3�,�1���� �'�,�$�0�2�1�'�� �9�$�/�/�(�<�� �+�$�<���&�2������ �0�$�5�.�� �0�2�<�/�(�� �)�$�5�0�6���� �/�/�&���� �'���)����

�$�1�'���(���0�����3�$�/�0�2�5�(���)�$�0�,�/�<���7�5�8�6�7�����%�,�/�/���$�1�'���3�$�7�5�,�&�,�$���1�2�5�7�2�1�����6�(�6�7�$�1�2�9�,�&�+��

�+�$�<�� �	�� �&�$�7�7�/�(���� �/�/�&���� �-�(�5�5�<�� �$�1�'�(�5�6�2�1�����%�,�/�/�� �$�1�'�� �'�$�5�/�$�� �%�$�8�0�$�1�� ���³�'�1�5�3�&�$��

�,�Q�W�H�U�Y�H�Q�R�U�V�´�����I�L�O�H���W�K�L�V���5�H�S�O�\���L�Q���6�X�S�S�R�U�W���R�I���W�K�H�L�U���0�R�W�L�R�Q���I�R�U���6�W�D�\���R�I���2�U�G�H�U���*�U�D�Q�W�L�Q�J���3�H�W�L�W�L�R�Q�V���I�R�U��

�-�X�G�L�F�L�D�O���5�H�Y�L�H�Z���R�I���6�W�D�W�H���(�Q�J�L�Q�H�H�U���2�U�G�H�U�������������3�H�Q�G�L�Q�J���$�S�S�H�D�O�����7�K�L�V���5�H�S�O�\���L�V���V�X�S�S�R�U�W�H�G���E�\���W�K�H��

�I�R�O�O�R�Z�L�Q�J���S�R�L�Q�W�V���D�Q�G���D�X�W�K�R�U�L�W�L�H�V���D�Q�G���V�X�F�K���R�W�K�H�U���P�D�W�W�H�U�V���D�V���W�K�H���&�R�X�U�W���P�D�\���Z�L�V�K���W�R���F�R�Q�V�L�G�H�U����

�0�(�0�2�5�$�1�'�8�0���2�)���3�2�,�1�7�6���$�1�'���$�8�7�+�2�5�,�7�,�(�6��

�,�� �,�1�7�5�2�'�8�&�7�,�2�1��

�7�K�U�R�X�J�K�� �F�R�P�S�H�W�H�Q�W���� �D�G�P�L�V�V�L�E�O�H�� �H�Y�L�G�H�Q�F�H���� �W�K�H�� �'�1�5�3�&�$�� �,�Q�W�H�U�Y�H�Q�R�U�V�� �K�D�Y�H�� �G�H�P�R�Q�V�W�U�D�W�H�G��

�W�K�D�W���� �D�E�V�H�Q�W�� �D�� �V�W�D�\���� �W�K�H�� �R�E�M�H�F�W�� �R�I�� �W�K�H�L�U�� �D�S�S�H�D�O���Z�L�O�O�� �E�H�� �I�U�X�V�W�U�D�W�H�G���� �D�Q�G�� �W�K�H�\�� �Z�L�O�O�� �E�H�� �L�U�U�H�S�D�U�D�E�O�\��

�K�D�U�P�H�G���� �7�K�H�\�� �D�O�V�R�� �K�D�Y�H�� �S�R�L�Q�W�H�G�� �R�X�W�� �O�H�J�D�O�� �H�U�U�R�U�V�� �L�Q�� �W�K�H�� �&�R�X�U�W�¶�V�� �R�U�G�H�U�� �D�Q�G�� �P�D�G�H�� �D�� �V�X�E�V�W�D�Q�W�L�D�O��

�V�K�R�Z�L�Q�J�� �R�Q�� �W�K�H�� �P�H�U�L�W�V���� �5�H�V�S�H�F�W�I�X�O�O�\���� �W�K�H�\�� �E�H�O�L�H�Y�H�� �W�K�H�� �6�X�S�U�H�P�H�� �&�R�X�U�W�� �Z�L�O�O�� �I�L�Q�G�� �W�K�H�� �*�0�3��

�F�R�P�S�O�L�H�V�� �Z�L�W�K�� �W�K�H�� �O�D�Z���� �3�H�W�L�W�L�R�Q�H�U�V�¶�� �R�S�S�R�V�L�W�L�R�Q�V�� �D�U�H�� �E�D�V�H�G�� �R�Q�� �V�S�H�F�X�O�D�W�L�R�Q�� �D�Q�G�� �K�\�S�H�U�E�R�O�H���� �Q�R�W��

�H�Y�L�G�H�Q�F�H�� �R�I�� �D�Q�\�� �D�O�O�H�J�H�G�� �K�D�U�P���� �7�K�H�� �E�D�O�D�Q�F�H�� �R�I�� �W�K�H�� �H�T�X�L�W�L�H�V�� �Z�H�L�J�K�V�� �L�Q���I�D�Y�R�U�� �R�I�� �D�� �V�W�D�\���� �D�Q�G��

�3�H�W�L�W�L�R�Q�H�U�V���K�D�Y�H���Q�R�W���G�H�P�R�Q�V�W�U�D�W�H�G���R�W�K�H�U�Z�L�V�H����

�,�,�� �$�5�*�8�0�(�1�7��

�$�� �7�K�H���(�T�X�L�W�L�H�V���D�Q�G���3�X�E�O�L�F���,�Q�W�H�U�H�V�W���)�D�Y�R�U���D���6�W�D�\��

�7�K�H���1�H�Y�D�G�D���6�X�S�U�H�P�H���&�R�X�U�W���L�Q�W�H�U�S�U�H�W�H�G���W�K�H���S�U�H�G�H�F�H�V�V�R�U���R�I���1�5�&�3���������F�����W�R���J�L�Y�H���D���G�L�V�W�U�L�F�W��

�F�R�X�U�W���G�L�V�F�U�H�W�L�R�Q���W�R���H�[�H�U�F�L�V�H���L�W�V���H�T�X�L�W�D�E�O�H���S�R�Z�H�U�V���W�R���V�W�D�\���W�K�H���H�I�I�H�F�W���R�I���D���Q�R�Q���P�R�Q�H�W�D�U�\���M�X�G�J�P�H�Q�W����

�L�Q�F�O�X�G�L�Q�J���D�Q���R�U�G�H�U���W�K�D�W���Y�D�F�D�W�H�G���D�Q���D�J�H�Q�F�\���G�H�F�L�V�L�R�Q����See Nevada Tax Comm'n v. Mackie�����������1�H�Y����

�����������������������������3�����G�������������������������������������D�G�G�U�H�V�V�L�Q�J���D���P�R�W�L�R�Q���W�R���V�W�D�\���W�K�H���H�[�H�F�X�W�L�R�Q���R�I���D���G�L�V�W�U�L�F�W���F�R�X�U�W��

�M�X�G�J�P�H�Q�W���� �G�X�U�L�Q�J�� �W�K�H�� �S�H�Q�G�H�Q�F�\�� �R�I�� �W�K�H�� �D�S�S�H�D�O���� �W�K�D�W�� �S�X�U�S�R�U�W�H�G�� �W�R�� �P�R�G�L�I�\�� �D�� �1�H�Y�D�G�D�� �7�D�[��

�&�R�P�P�L�V�V�L�R�Q�� �R�U�G�H�U�� �U�H�Y�R�N�L�Q�J�� �D�� �J�D�P�E�O�L�Q�J�� �O�L�F�H�Q�V�H������White Pine Power Dist. No. 9 v. Pub. Serv. 

Comm'n�����������1�H�Y���������������������������������3�����G�������������������������������������&�R�X�U�W�V���L�Q�W�H�U�S�U�H�W�L�Q�J���W�K�H���I�H�G�H�U�D�O���H�T�X�L�Y�D�O�H�Q�W��
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�R�I�� �1�5�&�3�� �������F���� �D�S�S�O�\�� �W�K�H�� �I�R�O�O�R�Z�L�Q�J�� �I�R�X�U���I�D�F�W�R�U�� �W�H�V�W�� �W�R�� �V�W�D�\�V�� �R�I�� �Q�R�Q���P�R�Q�H�W�D�U�\�� �F�L�Y�L�O�� �R�U�G�H�U�V�� �D�Q�G��

�M�X�G�J�P�H�Q�W�V���X�Q�G�H�U���)�H�G�H�U�D�O���5�X�O�H���R�I���&�L�Y�L�O���3�U�R�F�H�G�X�U�H���������F������

�������� �Z�K�H�W�K�H�U�� �W�K�H�� �V�W�D�\�� �D�S�S�O�L�F�D�Q�W�� �K�D�V�� �P�D�G�H���D�� �V�W�U�R�Q�J�� �V�K�R�Z�L�Q�J�� �W�K�D�W�� �K�H�� �L�V�� �O�L�N�H�O�\�� �W�R��
�V�X�F�F�H�H�G���R�Q���W�K�H���P�H�U�L�W�V�������������Z�K�H�W�K�H�U���W�K�H���D�S�S�O�L�F�D�Q�W���Z�L�O�O���E�H���L�U�U�H�S�D�U�D�E�O�\���L�Q�M�X�U�H�G���D�E�V�H�Q�W��
�D���V�W�D�\���� �������� �Z�K�H�W�K�H�U���L�V�V�X�D�Q�F�H���R�I�� �W�K�H���V�W�D�\�� �Z�L�O�O���V�X�E�V�W�D�Q�W�L�D�O�O�\�� �L�Q�M�X�U�H���W�K�H���R�W�K�H�U���S�D�U�W�L�H�V��
�L�Q�W�H�U�H�V�W�H�G���L�Q���W�K�H���S�U�R�F�H�H�G�L�Q�J�����D�Q�G�����������Z�K�H�U�H���W�K�H���S�X�E�O�L�F���L�Q�W�H�U�H�V�W���O�L�H�V����

��

Hilton v. Braunskill���� �������� �8���6���� ���������� �������� ���������������� �³�7�K�>�L�V�@�� �V�W�D�Q�G�D�U�G�� �F�D�O�O�V�� �I�R�U�� �H�T�X�L�W�D�E�O�H�� �E�D�O�D�Q�F�L�Q�J����

�P�X�F�K�� �O�L�N�H�� �W�K�D�W�� �U�H�T�X�L�U�H�G�� �L�Q�� �G�H�F�L�G�L�Q�J�� �Z�K�H�W�K�H�U�� �W�R�� �J�U�D�Q�W�� �D�� �S�U�H�O�L�P�L�Q�D�U�\�� �L�Q�M�X�Q�F�W�L�R�Q�� �R�U�� �D�� �W�H�P�S�R�U�D�U�\��

�U�H�V�W�U�D�L�Q�L�Q�J�� �R�U�G�H�U���´��Venckiene v. United States���� �������� �)�����G�� ���������� �������� �����W�K�� �&�L�U���� ��������������see Leiva-

Perez v. Holder�������������)�����G�������������������������W�K���&�L�U�������������������7�K�L�V���F�R�Q�V�L�G�H�U�D�W�L�R�Q���R�I���W�K�H���U�H�V�S�H�F�W�L�Y�H���H�T�X�L�W�L�H�V��

�L�V���H�V�V�H�Q�W�L�D�O�O�\���L�Q�F�R�U�S�R�U�D�W�H�G���L�Q�W�R���1�5�$�3�������F������See Hansen v. Eighth Jud. Dist. Ct.�������������1�H�Y��������������

���������� ���� �3�����G������������ �������� �������������� ���U�H�T�X�L�U�L�Q�J�� �W�K�H���P�R�Y�D�Q�W���W�R���³�S�U�H�V�H�Q�W���D�� �V�X�E�V�W�D�Q�W�L�D�O���F�D�V�H���R�Q���W�K�H���P�H�U�L�W�V��

�Z�K�H�Q���D���V�H�U�L�R�X�V���O�H�J�D�O���T�X�H�V�W�L�R�Q���L�V���L�Q�Y�R�O�Y�H�G���D�Q�G���V�K�R�Z���W�K�D�W���W�K�H���E�D�O�D�Q�F�H���R�I���H�T�X�L�W�L�H�V���Z�H�L�J�K�V���K�H�D�Y�L�O�\���L�Q��

�I�D�Y�R�U���R�I���J�U�D�Q�W�L�Q�J���W�K�H���V�W�D�\�´������

�� �&�R�Q�W�U�D�U�\�� �W�R�� �W�K�H�� �3�H�W�L�W�L�R�Q�H�U�V�¶�� �F�R�Q�W�H�Q�W�L�R�Q�V���� �W�K�H�� �H�T�X�L�W�L�H�V���Z�D�U�U�D�Q�W�� �D�� �V�W�D�\�� �K�H�U�H���� �7�K�H�� �R�Q�O�\��

�3�H�W�L�W�L�R�Q�H�U�V���Z�K�R���K�R�O�G���³�V�H�Q�L�R�U�´���U�L�J�K�W�V���W�K�D�W���D�U�H���V�X�E�M�H�F�W���W�R���W�K�H���*�0�3���D�U�H���W�K�H���%�D�L�O�H�\�V�����5�2�$��������������������

�$�V���W�K�H���'�1�5�3�&�$���,�Q�W�H�U�Y�H�Q�R�U�V���S�R�L�Q�W�H�G���R�X�W���W�R���W�K�H���&�R�X�U�W���D�W���R�U�D�O���D�U�J�X�P�H�Q�W�����W�K�H���%�D�L�O�H�\�V�¶���S�X�U�S�R�U�W�H�G��

�³�V�H�Q�L�R�U�´�� �S�R�V�L�W�L�R�Q�� �H�[�L�V�W�V�� �E�\�� �K�D�S�S�H�Q�V�W�D�Q�F�H���� �R�Q�O�\�� �D���P�D�W�W�H�U�� �R�I�� �G�D�\�V�� �V�H�S�D�U�D�W�H�V�� �)�U�H�G�� �D�Q�G�� �&�D�U�R�O�\�Q��

�%�D�L�O�H�\�� �I�U�R�P�� �W�K�H�� �0�D�\�� �������� ���������� �F�X�W���R�I�I�� �O�L�Q�H���� �5�2�$������������ �2�Q�O�\�� �W�Z�R�� �P�R�Q�W�K�V�� �V�H�S�D�U�D�W�H�V�� �W�K�H�� �P�R�V�W��

�³�V�H�Q�L�R�U�´�� �%�D�L�O�H�\�� �U�L�J�K�W�V�� �I�U�R�P�� �W�K�H�� �³�M�X�Q�L�R�U�´�� �D�S�S�U�R�S�U�L�D�W�R�U�V�� �I�R�U�� �Z�K�R�P�� �W�K�H�� �%�D�L�O�H�\�V�� �H�Y�L�Q�F�H�� �V�R�� �P�X�F�K��

�G�L�V�G�D�L�Q���� �5�2�$�� ������������������ �$�Q�G�� �W�K�H�U�H�� �D�U�H�� �D�S�S�U�R�[�L�P�D�W�H�O�\�� �������� �³�M�X�Q�L�R�U�´�� �S�H�U�P�L�W�V�� �Z�L�W�K�� �S�U�L�R�U�L�W�\�� �G�D�W�H�V��

�W�K�D�W���S�R�V�W���G�D�W�H���0�D�\���������������������E�\���M�X�V�W���G�D�\�V�����Z�H�H�N�V���D�Q�G���P�R�Q�W�K�V�����5�2�$����������������������

�1�R�� �R�Q�H�� �Z�R�U�N�L�Q�J�� �W�K�H�� �O�D�Q�G�� �L�Q�� �'�L�D�P�R�Q�G�� �9�D�O�O�H�\�� �L�Q�� �0�D�\�� ���������� �N�Q�H�Z�� �R�U�� �F�R�X�O�G�� �K�D�Y�H�� �N�Q�R�Z�Q��

�W�K�D�W���E�U�H�D�N�L�Q�J�� �D�Z�D�\�� �I�U�R�P�� �W�K�H�L�U�� �I�D�U�P�L�Q�J�� �W�R�� �I�L�O�H�� �S�D�S�H�U�� �Z�R�U�N�� �L�Q�� �&�D�U�V�R�Q�� �&�L�W�\�� �D�� �I�H�Z�� �G�D�\�V�� �O�D�W�H�U�� �W�K�D�Q��

�W�K�H�L�U���Q�H�L�J�K�E�R�U�V���Z�R�X�O�G���U�R�E���W�K�H�P���R�I�� ���������� �R�I�� �W�K�H�L�U���Z�D�W�H�U���S�H�U�P�L�W�V�������� �\�H�D�U�V���O�D�W�H�U���� �7�K�H�\�� �F�X�O�W�L�Y�D�W�H�G��

�W�K�H�L�U���O�D�Q�G���D�Q�G���X�V�H�G���W�K�H�L�U���Z�D�W�H�U���L�Q���J�R�R�G���I�D�L�W�K���U�H�O�L�D�Q�F�H���X�S�R�Q���W�K�H���6�W�D�W�H���(�Q�J�L�Q�H�H�U�¶�V���D�S�S�U�R�Y�D�O���R�I���W�K�H�L�U��

�D�S�S�O�L�F�D�W�L�R�Q�V�����5�2�$�����������������������������������������������������������������������$�O�W�K�R�X�J�K���W�K�H���S�H�U�P�L�W�V���Z�H�U�H���L�V�V�X�H�G���V�X�E�M�H�F�W��

�W�R���H�[�L�V�W�L�Q�J���U�L�J�K�W�V���R�Q���W�K�H���V�R�X�U�F�H�����W�K�H���6�W�D�W�H���(�Q�J�L�Q�H�H�U���F�R�Q�W�L�Q�X�H�G���W�R���L�V�V�X�H���S�H�U�P�L�W�V���I�R�U���Q�H�Z���L�U�U�L�J�D�W�L�R�Q��
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�D�S�S�O�L�F�D�W�L�R�Q�V�� �I�R�U�� �D�Q�R�W�K�H�U�� �Q�H�D�U�O�\�� ������ �\�H�D�U�V�� �L�Q�� �W�K�H�� �W�R�W�D�O�� �D�S�S�U�R�[�L�P�D�W�H�� �D�P�R�X�Q�W�� �R�I�� ���������������� �D�F�U�H�� �I�H�H�W����

�5�2�$���������������������������7�K�H���'�1�5�3�&�$���,�Q�W�H�U�Y�H�Q�R�U�V���K�D�G���Q�R���F�R�Q�W�U�R�O���R�Y�H�U���W�K�H���6�W�D�W�H���(�Q�J�L�Q�H�H�U�¶�V���D�F�W�L�R�Q�V������

�)�R�U�� �W�K�H�� �O�D�V�W�� �G�H�F�D�G�H���� �W�K�H�\�� �K�D�Y�H�� �E�H�H�Q�� �Z�R�U�N�L�Q�J�� �W�R�� �D�G�G�U�H�V�V�� �W�K�H�� �R�Y�H�U�G�U�D�I�W�� �S�U�R�E�O�H�P�� �L�Q�� �W�K�H��

�E�D�V�L�Q�����L�Q�F�O�X�G�L�Q�J���W�K�H�L�U���W�L�U�H�O�H�V�V���H�I�I�R�U�W�V���V�L�Q�F�H�������������W�R���G�H�Y�H�O�R�S���D���*�0�3�����0�R�\�O�H���'�H�F�O�������0�R�W�L�R�Q���(�[���������D�W��

�ˆ�ˆ������������ �7�K�H�� �*�0�3�� �W�K�H�\�� �F�U�H�D�W�H�G�� �Z�D�V�� �E�D�V�H�G�� �R�Q�� �D�� �J�R�R�G���I�D�L�W�K�� �L�Q�W�H�U�S�U�H�W�D�W�L�R�Q�� �R�I�� �W�K�H�� �/�H�J�L�V�O�D�W�X�U�H�¶�V��

�H�Q�D�F�W�P�H�Q�W�� �R�I�� �W�K�H�� �J�U�R�X�Q�G�Z�D�W�H�U�� �P�D�Q�D�J�H�P�H�Q�W�� �S�O�D�Q���V�W�D�W�X�W�H���� �3�O�D�V�N�H�W�W�� �'�H�F�O������ �0�R�W�L�R�Q�� �(�[���� ���� �D�W�� �ˆ������

�0�R�\�O�H���'�H�F�O�������0�R�W�L�R�Q���(�[���������D�W���ˆ���������,�W���V�R�X�J�K�W���W�R���D�G�G�U�H�V�V���W�K�H���R�Y�H�U�G�U�D�I�W���S�U�R�E�O�H�P���Z�K�L�O�H���P�D�L�Q�W�D�L�Q�L�Q�J��

�W�K�H�� �V�R�F�L�D�O�� �D�Q�G�� �H�F�R�Q�R�P�L�F�� �I�D�E�U�L�F�� �R�I�� �(�X�U�H�N�D�� �&�R�X�Q�W�\���� �5�2�$�� ���������� �7�K�H�� �*�0�3�� �S�U�R�S�R�Q�H�Q�W�V�� �V�W�X�G�L�H�G��

�Q�X�P�H�U�R�X�V�� �R�W�K�H�U�� �I�U�D�P�H�Z�R�U�N�V�� �I�R�U�� �Z�K�D�W�� �D�� �J�U�R�X�Q�G�Z�D�W�H�U�� �P�D�Q�D�J�H�P�H�Q�W�� �S�O�D�Q�� �P�L�J�K�W�� �H�Q�W�D�L�O���� �L�Q�F�O�X�G�L�Q�J��

�W�K�R�V�H�� �S�U�R�S�R�V�H�G�� �E�\�� �W�K�H�� �3�H�W�L�W�L�R�Q�H�U�V�� �D�Q�G�� �V�X�J�J�H�V�W�H�G�� �E�\���W�K�H�� �&�R�X�U�W���� �D�Q�G�� �X�O�W�L�P�D�W�H�O�\�� �U�H�M�H�F�W�H�G�� �W�K�H�P�� �D�V��

�L�Q�I�H�D�V�L�E�O�H�����0�R�\�O�H���'�H�F�O�������0�R�W�L�R�Q���(�[���������D�W���ˆ�ˆ���������������7�K�H�\���P�D�G�H���V�L�J�Q�L�I�L�F�D�Q�W���L�Q�Y�H�V�W�P�H�Q�W�V���R�I���P�R�Q�H�\��

�D�Q�G�� �W�L�P�H�� �W�R�� �L�P�S�O�H�P�H�Q�W�� �W�K�H�� �*�0�3�� �W�K�H�� �6�W�D�W�H�� �(�Q�J�L�Q�H�H�U�� �D�S�S�U�R�Y�H�G���� �3�O�D�V�N�H�W�W�� �'�H�F�O������ �0�R�W�L�R�Q�� �(�[���� ���� �D�W��

�ˆ�ˆ���������� �0�R�\�O�H�� �'�H�F�O������ �0�R�W�L�R�Q�� �(�[���� ���� �D�W�� �ˆ���������+�D�G�� �W�K�H�L�U�� �R�Q�O�\�� �R�S�W�L�R�Q�� �E�H�H�Q�� �D�� �J�U�R�X�Q�G�Z�D�W�H�U��

�P�D�Q�D�J�H�P�H�Q�W�� �S�O�D�Q�� �W�K�D�W�� �L�Q�Y�R�O�Y�H�G���F�X�U�W�D�L�O�P�H�Q�W�� �E�\�� �S�U�L�R�U�L�W�\���� �W�K�H�\�� �Z�R�X�O�G�� �Q�R�W�� �K�D�Y�H�� �P�D�G�H�� �W�K�R�V�H��

�L�Q�Y�H�V�W�P�H�Q�W�V���� �3�O�D�V�N�H�W�W�� �'�H�F�O������ �0�R�W�L�R�Q�� �(�[���� ���� �D�W�� �ˆ���������� �0�R�\�O�H�� �'�H�F�O�������0�R�W�L�R�Q�� �(�[���� ���� �D�W�� �ˆ�������� �5�D�W�K�H�U����

�W�K�H�\���Z�R�X�O�G���K�D�Y�H���V�L�P�S�O�\���F�R�Q�W�L�Q�X�H�G���W�R���X�V�H���W�K�H���I�X�O�O���D�P�R�X�Q�W���R�I���W�K�H�L�U���S�H�U�P�L�W�W�H�G���U�L�J�K�W�V���X�Q�W�L�O���W�K�H���6�W�D�W�H��

�(�Q�J�L�Q�H�H�U���R�U�G�H�U�H�G���F�X�U�W�D�L�O�P�H�Q�W����See id.��

�$�G�G�L�W�L�R�Q�D�O�O�\���� �W�K�H���&�R�X�U�W���L�V�V�X�H�G���L�W�V���2�U�G�H�U���D�I�W�H�U���W�K�H������������ �L�U�U�L�J�D�W�L�R�Q���V�H�D�V�R�Q���D�O�U�H�D�G�\�� �V�W�D�U�W�H�G����

�0�R�\�O�H�� �'�H�F�O������ �0�R�W�L�R�Q�� �(�[���� ���� �D�W�� �ˆ�������� �:�D�W�H�U�� �X�V�H�U�V�� �P�D�G�H�� �I�D�U�P�� �S�O�D�Q�V�� �E�D�V�H�G�� �R�Q�� �W�K�H�� ���������� �V�K�D�U�H��

�D�O�O�R�F�D�W�L�R�Q�V�� �W�K�D�W�� �Z�H�U�H�� �D�O�U�H�D�G�\�� �H�V�W�D�E�O�L�V�K�H�G���� �0�R�\�O�H�� �'�H�F�O������ �0�R�W�L�R�Q�� �(�[���� ���� �D�W�� �ˆ�������� �3�H�W�L�W�L�R�Q�H�U�V�� �K�D�Y�H��

�I�D�L�O�H�G���W�R���L�G�H�Q�W�L�I�\���D�Q�\���H�T�X�L�W�D�E�O�H���U�H�D�V�R�Q���Z�K�\���W�K�H�������������L�U�U�L�J�D�W�L�R�Q���V�H�D�V�R�Q���V�K�R�X�O�G���E�H���G�L�V�U�X�S�W�H�G���Q�R�Z����

See Haywood v. Nat'l Basketball Ass'n���� �������� �8���6���� ������������ ���������� �������������� ���U�H�L�Q�V�W�D�W�L�Q�J�� �R�U�G�H�U�� �W�K�D�W��

�D�O�O�R�Z�H�G�� �S�U�R�I�H�V�V�L�R�Q�D�O�� �E�D�V�N�H�W�E�D�O�O�� �S�O�D�\�H�U�� �W�R�� �S�O�D�\�� �G�X�U�L�Q�J�� �W�K�H�� �V�W�D�\�� �E�H�F�D�X�V�H�� �W�K�H�� �V�H�D�V�R�Q�� �K�D�G�� �D�O�U�H�D�G�\��

�E�H�J�X�Q�������7�K�L�V���L�V���S�D�U�W�L�F�X�O�D�U�O�\���V�R���Z�K�H�U�H���3�H�W�L�W�L�R�Q�H�U�V���Q�H�Y�H�U���V�R�X�J�K�W���D���V�W�D�\���R�I���W�K�H���*�0�3���S�H�Q�G�L�Q�J���W�K�H�L�U��

�S�H�W�L�W�L�R�Q�V�� �I�R�U�� �M�X�G�L�F�L�D�O�� �U�H�Y�L�H�Z����See�� �1�5�6�� ������������������������ �*�L�Y�H�Q�� �W�K�H�L�U�� �O�D�F�N�� �R�I�� �D�I�I�L�U�P�D�W�L�Y�H�� �F�R�Q�G�X�F�W�� �W�R��

�R�E�W�D�L�Q���D���V�W�D�\�� �W�R���S�U�R�W�H�F�W���W�K�H�P�V�H�O�Y�H�V���I�U�R�P���D�O�O�H�J�H�G���K�D�U�P���W�K�H�\���F�R�Q�W�H�Q�G���W�K�H���*�0�3�� �F�D�X�V�H�V���W�K�H�P���� �W�K�H��

�H�T�X�L�W�L�H�V���Z�H�L�J�K���D�J�D�L�Q�V�W���W�K�H���3�H�W�L�W�L�R�Q�H�U�V����See Latta v. W. Inv. Co.�������������)�����G�����������������������W�K���&�L�U����������������



� � � �

����

��

��

��

��

��

��

��

��

��

��

����

����

����

����

����

����

����

����

����

����

����

����

����

����

����

����

����

����

����

���³�>�H�@�T�X�L�W�\���I�U�R�Z�Q�V���X�S�R�Q���V�W�D�O�H���G�H�P�D�Q�G�V�´������Daly v. Lahontan Mines Co.�����������1�H�Y���������������������3��������������

�������������������������H�T�X�L�W�\���U�H�T�X�L�U�H�V���W�K�H���W�L�P�H�O�\���D�V�V�H�U�W�L�R�Q���R�I���U�L�J�K�W�V��������

�/�L�N�H�Z�L�V�H�����1�5�6�������������������������U�H�T�X�L�U�H�V���F�X�U�W�D�L�O�P�H�Q�W���E�\���S�U�L�R�U�L�W�\���W�R���E�H�J�L�Q���R�Q���$�X�J�X�V�W��������������������

�L�I�� �Q�R�� �D�S�S�U�R�Y�H�G�� �*�0�3�� �L�V�� �L�Q�� �H�I�I�H�F�W���� �5�2�$�� ������ �*�L�Y�H�Q�� �W�K�H�� �\�H�D�U�V�� �R�I�� �F�R�O�O�H�F�W�L�Y�H�� �H�I�I�R�U�W�� �W�K�D�W�� �Z�H�Q�W�� �L�Q�W�R��

�G�H�Y�H�O�R�S�L�Q�J�����G�U�D�I�W�L�Q�J���D�Q�G���R�E�W�D�L�Q�L�Q�J���D�S�S�U�R�Y�D�O���R�I���W�K�H���*�0�3�����W�K�H�U�H���V�L�P�S�O�\���L�V���L�Q�V�X�I�I�L�F�L�H�Q�W���W�L�P�H���W�R���V�W�D�U�W��

�R�Y�H�U���Q�R�Z�����D�Q�G���W�K�H���*�0�3���S�U�R�S�R�Q�H�Q�W�V���V�K�R�X�O�G���Q�R�W���K�D�Y�H���W�R���H�Q�J�D�J�H���L�Q���W�K�D�W���+�H�U�F�X�O�H�D�Q���H�I�I�R�U�W���J�L�Y�H�Q���W�K�H��

�P�H�U�L�W�V�� �R�I�� �W�K�H�L�U�� �D�S�S�H�D�O���� �0�R�\�O�H�� �'�H�F�O������ �0�R�W�L�R�Q���(�[���� ���� �D�W�� �ˆ�ˆ�������� �������� �6�L�P�S�O�\�� �E�H�F�D�X�V�H�� �W�K�H�� �&�R�X�U�W��

�G�L�V�D�J�U�H�H�G�� �Z�L�W�K�� �W�K�H�P�� �R�Q�� �W�K�H�� �O�D�Z�� �L�V�� �Q�R�W���D�� �E�D�V�L�V�� �W�R�� �G�H�Q�\�� �W�K�H�L�U�� �U�H�T�X�H�V�W�� �I�R�U�� �V�W�D�\����See NAACP v. 

Trump�������������)���6�X�S�S�����G���������������������'���'���&�������������������S�D�U�W�L�D�O�O�\���V�W�D�\�L�Q�J���R�U�G�H�U���W�K�D�W���Y�D�F�D�W�H�G���D�J�H�Q�F�\���D�F�W�L�R�Q��

�E�H�F�D�X�V�H���³�W�K�H���I�D�F�W���W�K�D�W���W�K�H���&�R�X�U�W���K�D�V���W�K�X�V���I�D�U���E�H�H�Q���X�Q�S�H�U�V�X�D�G�H�G���E�\���>�W�K�H���P�R�Y�D�Q�W�¶�V�@���F�D�V�H���G�R�H�V���Q�R�W��

�S�U�H�F�O�X�G�H�� �W�K�H�� �L�V�V�X�D�Q�F�H�� �R�I�� �D�� �V�W�D�\�´������ �8�Q�G�H�U�� �W�K�H�V�H���F�L�U�F�X�P�V�W�D�Q�F�H�V���� �W�K�H�� �H�T�X�L�W�L�H�V�� �I�D�Y�R�U�� �N�H�H�S�L�Q�J�� �W�K�H��

�*�0�3���L�Q���S�O�D�F�H���S�H�Q�G�L�Q�J���D�S�S�H�D�O����

�%�� �3�H�W�L�W�L�R�Q�H�U�V���)�D�L�O���W�R���3�U�R�Y�L�G�H���$�Q�\���(�Y�L�G�H�Q�F�H���R�I���$�O�O�H�J�H�G���+�D�U�P���)�U�R�P���W�K�H���*�0�3��

�7�K�H�� �%�D�L�O�H�\�V�� �D�U�H�� �W�K�H�� �R�Q�O�\�� �3�H�W�L�W�L�R�Q�H�U�V�� �Z�K�R�� �F�D�Q�� �F�O�D�L�P�� �D�Q�\�� �K�D�U�P�� �W�R�� �³�V�H�Q�L�R�U�´�� �J�U�R�X�Q�G�Z�D�W�H�U��

�U�L�J�K�W�V�� �D�V�� �D�� �U�H�V�X�O�W�� �R�I�� �W�K�H�� �*�0�3�¶�V�� �V�K�D�U�H�� �D�O�O�R�F�D�W�L�R�Q�V���� �D�Q�G�� �W�K�H�L�U�� �R�S�S�R�V�L�W�L�R�Q�� �I�D�L�O�V�� �W�R�� �S�U�R�Y�L�G�H�� �D�Q�\��

�H�Y�L�G�H�Q�F�H�� �W�K�D�W�� �W�K�H�� �F�D�U�Y�H�� �R�X�W���I�U�R�P�� �W�K�H�� �*�0�3�� �W�K�D�W�� �W�K�H�� �'�1�5�3�&�$�� �,�Q�W�H�U�Y�H�Q�R�U�V�� �S�U�R�S�R�V�H�� �Z�R�X�O�G�� �Q�R�W��

�U�H�F�W�L�I�\���W�K�D�W���D�O�O�H�J�H�G���K�D�U�P�����7�K�H�\���D�O�V�R���I�D�L�O���W�R���S�U�R�Y�L�G�H���D�Q�\���H�Y�L�G�H�Q�F�H���W�K�D�W���W�K�H���F�R�Q�W�L�Q�X�H�G���H�[�L�V�W�H�Q�F�H���R�I��

�W�K�H�� �*�0�3�� �Z�L�O�O�� �K�D�U�P�� �W�K�H�L�U�� �Y�H�V�W�H�G�� �U�L�J�K�W�V���� �1�R�U�� �F�D�Q�� �W�K�H�\�� �E�H�F�D�X�V�H�� �W�K�H�� �%�D�L�O�H�\�V�� �K�D�Y�H�� �D�� �J�U�R�X�Q�G�Z�D�W�H�U��

�S�H�U�P�L�W���W�K�D�W���D�O�O�R�Z�V���W�K�H�P���W�R���S�X�P�S���W�K�H���V�S�U�L�Q�J���Z�D�W�H�U���I�U�R�P���D���Z�H�O�O����

�7�K�L�V���S�H�U�P�L�W���L�V���L�V�V�X�H�G���I�R�U���W�K�H���H�[�S�U�H�V�V���S�X�U�S�R�V�H���R�I���D�O�O�R�Z�L�Q�J���W�K�L�V���S�H�U�P�L�W���W�R���U�H�S�O�D�F�H���W�K�H��
�Z�D�W�H�U���K�L�V�W�R�U�L�F�D�O�O�\���S�O�D�F�H�G���W�R���E�H�Q�H�I�L�F�L�D�O���X�V�H���X�Q�G�H�U���3�U�R�R�I�����������������&�H�U�W�L�I�L�F�D�W�H�V�����������D�Q�G��
���������D�Q�G���Z�L�W�K���W�K�H���X�Q�G�H�U�V�W�D�Q�G�L�Q�J���W�K�D�W���W�K�L�V���U�L�J�K�W���F�D�Q�Q�R�W���E�H���P�R�Y�H�G���W�R���R�X�W�V�L�G�H���R�I���W�K�H��
�V�S�U�L�Q�J���G�L�V�F�K�D�U�J�H���D�U�H�D���D�V���G�H�W�H�U�P�L�Q�H�G���E�\���W�K�H���6�W�D�W�H���(�Q�J�L�Q�H�H�U����

��

�0�R�W�L�R�Q�� �(�[���� �������� �%�H�F�D�X�V�H�� �W�K�L�V�� �J�U�R�X�Q�G�Z�D�W�H�U�� �S�H�U�P�L�W�� �L�V���W�L�H�G�� �W�R�� �W�K�H�L�U�� �Y�H�V�W�H�G�� �U�L�J�K�W�V���� �L�W�� �L�V�� �H�[�H�P�S�W�H�G��

�I�U�R�P�� �W�K�H�� �*�0�3���� �5�2�$�� ���������� �7�K�H�� �%�D�L�O�H�\�V�� �K�D�Y�H�� �K�H�O�G���W�K�L�V�� �S�H�U�P�L�W�� �I�R�U�� �R�Y�H�U�� ������ �\�H�D�U�V�� �Z�L�W�K�R�X�W�� �D�Q�\��

�F�R�P�S�O�D�L�Q�W���W�K�D�W���L�W���G�L�G���Q�R�W���D�G�H�T�X�D�W�H�O�\���P�L�W�L�J�D�W�H���W�K�H�L�U���Y�H�V�W�H�G���F�O�D�L�P�����0�R�W�L�R�Q���(�[�������������7�K�H�L�U���D�V�V�H�U�W�L�R�Q��

�W�K�D�W���L�W���L�V���Q�R�W���D���P�L�W�L�J�D�W�L�R�Q���U�L�J�K�W���F�R�Q�W�U�D�Y�H�Q�H�V���W�K�H���S�H�U�P�L�W���O�D�Q�J�X�D�J�H���D�Q�G���W�K�H�L�U���R�Z�Q���D�G�P�L�V�V�L�R�Q�V�����P�D�G�H��

�X�Q�G�H�U���R�D�W�K�����W�K�D�W���3�H�U�P�L�W���1�R�����������������Z�D�V���L�Q�W�H�Q�G�H�G���W�R���U�H�S�O�D�F�H���W�K�H�L�U���Y�H�V�W�H�G���F�O�D�L�P����

��
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�4�����$�Q�G���\�R�X���K�D�G���D���V�S�U�L�Q�J���R�Q���\�R�X�U���S�U�R�S�H�U�W�\�����W�K�H���%�D�L�O�H�\���6�S�U�L�Q�J�"��
��
�$�����<�H�V�����Z�H���G�L�G���K�D�Y�H���D���V�S�U�L�Q�J����
��
�4�����$�Q�G���W�K�H���%�D�L�O�H�\���6�S�U�L�Q�J���Z�H�Q�W���G�U�\�"��
��
�$�����,�W���Z�H�Q�W���G�U�\�����,�W���W�R�R�N���������\�H�D�U�V���W�R���G�U�\���W�K�D�W���V�S�U�L�Q�J���X�S���D�I�W�H�U���W�K�H���H�O�H�F�W�U�L�F�L�W�\���F�R�P�H���L�Q����
��
�4�����$�Q�G���W�K�H�Q���\�R�X�U���������\�R�X���Z�H�U�H���J�U�D�Q�W�H�G���J�U�R�X�Q�G�Z�D�W�H�U���U�L�J�K�W�V���I�U�R�P���W�K�H���6�W�D�W�H���(�Q�J�L�Q�H�H�U����
�L�V���W�K�D�W���F�R�U�U�H�F�W�"��
��
�$�����<�H�V�����+�H���D�O�O�R�Z�H�G���X�V���W�R���G�U�L�O�O���D���Z�H�O�O�"��
��
�4�����<�H�V����
��
�$�����7�K�D�W�
�V���W�U�X�H�����+�H���G�L�G�����\�H�V����
��

�
�� �
�� �
��
��

�4�����1�R�Z�����\�R�X���G�L�G���H�Q�G���X�S���J�H�W�W�L�Q�J���D���Z�D�W�H�U���U�L�J�K�W���W�R���U�H�S�O�D�F�H���\�R�X�U���V�S�U�L�Q�J�����U�L�J�K�W�"��
��

�$����That's correct����
��

�7�H�V�W�L�P�R�Q�\�� �R�I�� �:�L�O�I�U�H�G�� �%�D�L�O�H�\���� �,�Q�� �7�K�H�� �0�D�W�W�H�U�� �2�I�� �$�S�S�O�L�F�D�W�L�R�Q�V�� �������������� �������������� �������������� ��������������

�����������������������������������������D�Q�G�����������������1�R�Y�����������������������7�U�D�Q�V�����D�W�����������������������������������������������D�W�W�D�F�K�H�G���K�H�U�H�W�R��

�D�V���(�[�������������H�P�S�K�D�V�L�V���D�G�G�H�G�������7�K�H���%�D�L�O�H�\�V���H�Y�H�Q���D�G�P�L�W�W�H�G���W�K�D�W���W�K�H�\�����W�K�H�P�V�H�O�Y�H�V�����Z�H�U�H���U�H�V�S�R�Q�V�L�E�O�H����

�L�Q���S�D�U�W�����I�R�U���W�K�H���G�U�\�L�Q�J���X�S���R�I���W�K�H�L�U���R�Z�Q���V�S�U�L�Q�J����

�4�����:�H�O�O�����Z�K�\���G�L�G���L�W���G�U�\���X�S���L�Q���\�R�X�U���R�S�L�Q�L�R�Q�"��

�$�����%�H�F�D�X�V�H���Z�H���Z�D�V���S�X�P�S�L�Q�J���W�K�D�W���Z�D�W�H�U���X�S���W�K�H�U�H����

�4�����3�X�P�S�L�Q�J���Z�D�W�H�U���Z�K�H�U�H�"��

�$�����8�S���L�Q���W�K�H���I�D�U�P�L�Q�J���D�U�H�D����

�4�����'�R�Z�Q���L�Q���W�K�H���V�R�X�W�K���S�D�U�W���R�I���W�K�H���Y�D�O�O�H�\�"��

�$�����<�H�D�K����

�
�� �
�� �
��

���4�����:�K�D�W���D�E�R�X�W���\�R�X�U���V�S�U�L�Q�J�����Z�K�\���G�L�G���L�W���G�U�\���X�S�"��

�$�����%�H�F�D�X�V�H���R�I���W�K�H���S�X�P�S�L�Q�J���X�S���L�Q���W�K�H���Y�D�O�O�H�\����I was part of it.��

�4�����<�R�X���K�D�Y�H���D���U�D�Q�F�K���G�R�Z�Q���W�K�H�U�H���W�R�R�"��

�$�����$���I�D�U�P�����\�R�X���P�H�D�Q�"��

�4�����$���I�D�U�P����
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�$�����:�H���K�D�G���D���F�R�X�S�O�H���R�I���W�K�H�P������

�
�� �
�� �
��

�4�����2�N�D�\�����'�R���\�R�X���U�H�F�D�O�O���Z�K�D�W���\�H�D�U���\�R�X�U���V�S�U�L�Q�J���Z�H�Q�W���G�U�\�"��
��
�$�����:�H�O�O�����Z�H���S�X�W���������/�H�W�
�V���V�H�H�����Z�H���S�X�W���W�K�D�W���S�L�Y�R�W���L�Q���������,���J�R�W���D�V�V�R�F�L�D�W�H�G���Z�L�W�K���W�K�H���I�L�U�H���L�Q��
�
���������:�H���K�D�G���W�K�D�W���S�L�Y�R�W���H�V�W�D�E�O�L�V�K�H�G���H�L�W�K�H�U���W�K�H���\�H�D�U���E�H�I�R�U�H���������L�W���Z�R�X�O�G���E�H���
�������R�U���
��������
�R�Q�H���R�I���W�K�H���W�Z�R�����L�W���Z�H�Q�W���G�U�\���D�W���W�K�D�W���W�L�P�H�����,�W���Z�D�V���G�U�\���D�W���W�K�D�W���W�L�P�H�����,�W���Z�H�Q�W���G�U�\�«�����,�W��
�J�R�W���G�R�Z�Q���W�R���W�K�H���S�R�L�Q�W���R�I���Z�K�H�U�H���W�K�H���S�R�Q�G���Z�D�V���S�U�R�E�D�E�O�\���U�X�Q�Q�L�Q�J���D�E�R�X�W�����,�
�O�O���W�K�U�R�Z���L�W��
�R�X�W���W�K�H�U�H�����V�D�\�����W�Z�R���R�U�����������J�D�O�O�R�Q�V�«����
����

�
�� �
�� �
��
�4�����6�R���G�L�G���L�W���G�U�\���V�K�R�U�W�O�\���D�I�W�H�U���\�R�X���S�X�W���L�Q���\�R�X�U���L�U�U�L�J�D�W�L�R�Q���Z�H�O�O�"��
��
�$�����,�W���W�R�R�N���D���Z�K�L�O�H���E�H�F�D�X�V�H���L�W���D�O�Z�D�\�V���G�U�L�H�G���L�W���X�S���Z�K�H�Q���\�R�X���Z�D�V���S�X�P�S�L�Q�J�����E�X�W���W�K�H�Q��
�Z�K�H�Q���\�R�X���T�X�L�W���S�X�P�S�L�Q�J�����Z�K�\�����L�W���Z�R�X�O�G���F�R�P�H���E�D�F�N�����V�H�H�����%�X�W���L�W���Q�H�Y�H�U���U�X�Q���E�H�F�D�X�V�H��
�Z�H���K�D�G���L�W���G�D�P�P�H�G���R�I�I���� �$�Q�G���\�R�X���F�D�Q���G�D�U�Q���Q�H�D�U���V�W�R�S���D�Q�\�� �V�S�U�L�Q�J�� �L�I�� �\�R�X���S�X�W���D���G�D�P��
�D�U�R�X�Q�G���D�Q�G���U�D�L�V�H���L�W���K�L�J�K���H�Q�R�X�J�K���E�H�F�D�X�V�H���R�I���W�K�H���Z�D�\���W�K�H���Z�D�W�H�U���V�W�R�S�S�H�G���W�K�H���I�O�R�Z����
��

�7�H�V�W�L�P�R�Q�\�� �R�I�� �:�L�O�I�U�H�G�� �%�D�L�O�H�\���� �,�Q�� �7�K�H�� �0�D�W�W�H�U�� �2�I�� �$�S�S�O�L�F�D�W�L�R�Q�V�� �������������� �������������� �������������� ��������������

�������������� �������������� ������������ �D�Q�G�� �������������� �1�R�Y���� �������� ���������� �7�U�D�Q�V�����D�W�� ���������������������������������� ������������������������������

�D�W�W�D�F�K�H�G���K�H�U�H�W�R���D�V���(�[�������������H�P�S�K�D�V�L�V���D�G�G�H�G������

�� �5�H�Q�Q�H�U�� �D�Q�G�� �6�D�G�O�H�U�� �K�D�Y�H�� �Q�R�� �V�H�Q�L�R�U�� �J�U�R�X�Q�G�Z�D�W�H�U�� �S�H�U�P�L�W�V���� �D�Q�G�� �V�L�Q�F�H�� �W�K�H�L�U�� �M�X�Q�L�R�U�� �U�L�J�K�W�V��

�Z�R�X�O�G���E�H���V�X�E�M�H�F�W���W�R�������������F�X�U�W�D�L�O�P�H�Q�W���X�Q�G�H�U���W�K�H�L�U���R�Z�Q���D�U�J�X�P�H�Q�W�V�����W�K�H�\���F�D�Q�Q�R�W���F�O�D�L�P���L�U�U�H�S�D�U�D�E�O�H��

�K�D�U�P���I�U�R�P���W�K�H���*�0�3�����5�2�$���������������������������������������$�V���W�R���W�K�H�L�U���Y�H�V�W�H�G���U�L�J�K�W�V�����6�D�G�O�H�U���K�R�O�G�V���P�L�W�L�J�D�W�L�R�Q��

�S�H�U�P�L�W�V���� �D�Q�G�� �5�H�Q�Q�H�U�� �K�D�V�� �Q�R�W�� �\�H�W�� �S�U�R�Y�H�Q�� �W�K�D�W�� �L�W�V�� �D�S�S�O�L�F�D�W�L�R�Q�� �I�R�U�� �P�L�W�L�J�D�W�L�R�Q�� �U�L�J�K�W�V�� �L�V�� �M�X�V�W�L�I�L�H�G����

�0�R�W�L�R�Q���(�[�V�������������������(�L�W�K�H�U���Z�D�\�����L�I���3�H�W�L�W�L�R�Q�H�U�V���D�U�H���S�X�P�S�L�Q�J���I�U�R�P���Z�H�O�O�V���O�R�F�D�W�H�G���Z�L�W�K�L�Q���W�K�H�L�U���V�S�U�L�Q�J��

�F�R�P�S�O�H�[�H�V�����W�K�H�L�U���D�O�O�H�J�H�G���K�D�U�P���W�R���W�K�H�L�U���Y�H�V�W�H�G���U�L�J�K�W�V���L�V���V�H�O�I���L�Q�I�O�L�F�W�H�G�����,�W���F�D�Q�Q�R�W���E�H���D�W�W�U�L�E�X�W�H�G���W�R���W�K�H��

�*�0�3���E�H�F�D�X�V�H�����Z�L�W�K���R�U���Z�L�W�K�R�X�W���W�K�H���*�0�3�����W�K�H�L�U���R�Z�Q���Z�H�O�O�V���Z�L�O�O���S�U�H�Y�H�Q�W���W�K�H���V�S�U�L�Q�J�V���I�U�R�P���U�X�Q�Q�L�Q�J������

�'�X�H���W�R���W�K�H���S�U�R�[�L�P�L�W�\���R�I���W�K�H�L�U���Z�H�O�O�V���W�R���R�Q�H���D�Q�R�W�K�H�U�����3�H�W�L�W�L�R�Q�H�U�V�¶���Z�H�O�O�V���D�U�H���D�O�V�R���L�Q�W�H�U�I�H�U�L�Q�J��

�Z�L�W�K�� �R�Q�H�� �D�Q�R�W�K�H�U�¶�V�� �V�S�U�L�Q�J�V���� �5�2�$�� ���������� �6�X�S�S�O�H�P�H�Q�W�D�O�� �'�H�F�O�D�U�D�W�L�R�Q���R�I�� �'�D�O�H�� �%�X�J�H�Q�L�J�� �D�Q�G�� �P�D�S�V��

�D�W�W�D�F�K�H�G���W�K�H�U�H�W�R�����D�W�W�D�F�K�H�G���K�H�U�H�W�R���D�V���(�[�������������6�D�G�O�H�U�¶�V���U�H�S�U�H�V�H�Q�W�D�W�L�Y�H���D�V�V�H�U�W�H�G���W�K�D�W���S�X�P�S�L�Q�J���E�\���W�K�H��

�R�W�K�H�U���3�H�W�L�W�L�R�Q�H�U�V���L�Q�W�H�U�I�H�U�H���Z�L�W�K���W�K�H���V�S�U�L�Q�J�V���R�Q���6�D�G�O�H�U���5�D�Q�F�K����

�-�X�Q�L�R�U�� �S�X�P�S�H�U�V�� �D�W�� �5�R�P�D�Q�R�� �K�D�V�� �F�D�X�V�H�G�� �R�X�U�� �V�S�U�L�Q�J�� �W�R�� �G�H�F�O�L�Q�H���� �3�X�P�S�L�Q�J�� �D�W�� �W�K�H��
�%�U�R�Z�Q���5�D�Q�F�K���K�D�V���F�D�X�V�H�G���R�X�U���V�S�U�L�Q�J���W�R���G�H�F�O�L�Q�H����Pumping at the Bailey's. There's 
pumping all around our spring and it's all caused it to decline. �$�Q�G���S�X�P�S�L�Q�J���L�Q��
�W�K�H���V�R�X�W�K�H�U�Q���'�L�D�P�R�Q�G���9�D�O�O�H�\���K�D�V���F�D�X�V�H�G���L�W���������L�W���W�R���G�H�F�O�L�Q�H����
��
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�7�H�V�W�L�P�R�Q�\���R�I���/�H�Y�L���6�K�R�G�D�����6�D�G�O�H�U���5�D�Q�F�K���0�D�Q�D�J�H�U�����,�Q���7�K�H���0�D�W�W�H�U���2�I���$�S�S�O�L�F�D�W�L�R�Q�V������������������������������

���������������������������������������������������������������������D�Q�G�����������������1�R�Y�����������������������7�U�D�Q�V�����D�W������������������������������������������������

�D�W�W�D�F�K�H�G���D�V���(�[�����������K�H�U�H�W�R�����,�Q���W�K�D�W���3�H�W�L�W�L�R�Q�H�U�V���D�U�H���L�Q�W�H�U�I�H�U�L�Q�J���Z�L�W�K���R�Q�H���D�Q�R�W�K�H�U�¶�V���Z�H�O�O�V���D�Q�G���V�S�U�L�Q�J�V����

�W�K�H�\���F�D�Q�Q�R�W���D�W�W�U�L�E�X�W�H���D�O�O�H�J�H�G���G�D�P�D�J�H�V���W�R���W�K�H���*�0�3����

�� �$�G�G�L�W�L�R�Q�D�O�O�\���� �%�D�L�O�H�\�� �D�G�P�L�W�W�H�G���W�K�D�W���K�L�V���I�D�U�P���L�V���P�R�U�H���S�U�R�G�X�F�W�L�Y�H���Z�L�W�K���W�K�H���P�L�W�L�J�D�W�L�R�Q���Z�H�O�O��

�W�K�D�Q���L�W���Z�D�V���Z�L�W�K���W�K�H���V�S�U�L�Q�J����

�4�����1�R�Z�����E�H�I�R�U�H���\�R�X���J�R�W���W�K�H���Q�H�Z���Z�H�O�O���\�R�X���I�O�R�R�G���L�U�U�L�J�D�W�H�G���D�W���\�R�X�U���U�D�Q�F�K�����U�L�J�K�W�"��
��
�$�����8�K���K�X�K����
��
�4�����$�Q�G���Q�R�Z���\�R�X���F�D�Q���J�U�R�Z���D�O�I�D�O�I�D���R�Q���W�K�H���U�D�Q�F�K�����U�L�J�K�W�"��
��
�$���� �:�H�� �S�O�D�Q�W�H�G�� �W�K�H�� �D�O�I�D�O�I�D�� �D�Q�G�� �J�U�D�V�V���� �E�X�W�� �W�K�H�� �D�O�I�D�O�I�D�� �L�V�� �S�U�H�W�W�\�� �Z�H�O�O�� �J�R�Q�H���� �:�H�
�U�H��
�S�U�H�W�W�\���P�X�F�K���L�Q���J�U�D�V�V���U�L�J�K�W���Q�R�Z����
��
�4���� �,�V�� �L�W�� �D�� �E�H�W�W�H�U�� �F�U�R�S�� �Q�R�Z�� �X�Q�G�H�U�� �W�K�H�� �F�H�Q�W�H�U�� �S�L�Y�R�W�� �W�K�D�Q�� �\�R�X�� �K�D�G�� �Z�K�H�Q�� �\�R�X�� �Z�H�U�H��
�I�O�R�R�G���L�U�U�L�J�D�W�L�Q�J�"��
��
�$����By far. �*�U�D�V�V���G�R�H�V���E�H�W�W�H�U���Q�R�Z�����,�Q���F�R�P�S�D�U�L�V�R�Q���W�R���D�O�I�D�O�I�D�����\�R�X���J�H�W���P�R�U�H���W�R�Q�Q�D�J�H��
�Z�L�W�K�� �J�U�D�V�V���� �,�
�P�� �Q�R�W���J�R�L�Q�J�� �W�R�� �V�D�\�� �W�K�H�� �J�H�Q�H�U�D�O�� �U�X�O�H�V���� �E�X�W���,�
�P�� �J�R�L�Q�J�� �W�R�� �V�D�\�� �Z�H�� �F�X�W���D��
�O�L�W�W�O�H���P�R�U�H���W�R�Q�Q�D�J�H���Z�L�W�K���W�K�H���J�U�D�V�V����
��

�7�H�V�W�L�P�R�Q�\�� �R�I�� �:�L�O�I�U�H�G�� �%�D�L�O�H�\���� �,�Q�� �7�K�H�� �0�D�W�W�H�U�� �2�I�� �$�S�S�O�L�F�D�W�L�R�Q�V�� �������������� �������������� �������������� ��������������

�����������������������������������������D�Q�G�����������������1�R�Y�����������������������7�U�D�Q�V�����D�W���������������������������D�W�W�D�F�K�H�G���K�H�U�H�W�R���D�V���(�[����������

���H�P�S�K�D�V�L�V�� �D�G�G�H�G������ �,�Q�� �R�W�K�H�U�� �Z�R�U�G�V���� �F�R�Q�W�U�D�U�\�� �W�R�� �W�K�H�L�U�� �F�O�D�L�P�� �R�I�� �K�D�U�P���� �W�K�H�� �%�D�L�O�H�\�V�� �K�D�Y�H�� �E�H�Q�H�I�L�W�W�H�G��

�I�U�R�P���W�K�H���U�H�S�O�D�F�H�P�H�Q�W���Z�H�O�O���D�S�S�U�R�Y�H�G���L�Q���3�H�U�P�L�W����������������See id.�����0�R�W�L�R�Q���(�[��������������

�,�Q���O�L�H�X���R�I�� �D�F�W�X�D�O���H�Y�L�G�H�Q�F�H���W�R���S�U�R�Y�H���K�D�U�P�����Z�K�L�F�K���W�K�H�\�� �O�D�F�N������ �W�K�H���3�H�W�L�W�L�R�Q�H�U�V���F�R�Q�W�H�Q�G���W�K�D�W��

�V�L�P�S�O�\�� �E�H�F�D�X�V�H���W�K�H���&�R�X�U�W���F�R�Q�F�O�X�G�H�G���W�K�H���*�0�3�� �Y�L�R�O�D�W�H�G���1�H�Y�D�G�D���O�D�Z���D�Q�G���D�I�I�H�F�W�H�G���W�K�H�L�U���S�U�R�S�H�U�W�\��

�U�L�J�K�W�V���� �W�K�H�\�� �D�U�H�� �D�O�O�H�J�H�G�O�\�� �K�D�U�P�H�G���� �7�K�H�� �P�R�Y�D�Q�W���I�R�U�� �D�� �V�W�D�\�� �S�H�Q�G�L�Q�J�� �D�S�S�H�D�O�� �L�V�� �D�O�Z�D�\�V�� �W�K�H�� �O�R�V�L�Q�J��

�S�D�U�W�\���� �D�Q�G���W�K�H���F�R�X�U�W���Z�L�O�O���K�D�Y�H���D�O�Z�D�\�V���F�R�Q�V�W�U�X�H�G���W�K�H���O�D�Z���D�J�D�L�Q�V�W���W�K�D�W���S�D�U�W�\���� �7�K�D�W���D�O�R�Q�H���G�R�H�V���Q�R�W��

�S�U�R�K�L�E�L�W���D���V�W�D�\���R�U���H�Y�H�Q���V�X�J�J�H�V�W���W�K�D�W���D���V�W�D�\���Z�L�O�O���L�U�U�H�S�D�U�D�E�O�\���K�D�U�P���W�K�H���Z�L�Q�Q�L�Q�J���S�D�U�W�\����See NAACP����

���������)���6�X�S�S�����G���D�W�������������7�K�H���3�H�W�L�W�L�R�Q�H�U�V�¶���K�\�S�R�W�K�H�W�L�F�D�O���H�[�D�P�S�O�H�V���R�I���Z�K�D�W��could���K�D�S�S�H�Q���L�Q���W�K�H���I�X�W�X�U�H��

�Z�H�U�H�� �W�K�H�� �*�0�3�� �W�R�� �U�H�P�D�L�Q�� �L�Q�� �H�I�I�H�F�W�� �D�U�H�� �S�X�U�H�O�\�� �V�S�H�F�X�O�D�W�L�Y�H�� �D�Q�G�� �W�K�H�U�H�I�R�U�H�� �D�U�H�� �Q�R�W�� �S�U�R�R�I�� �R�I��

�L�U�U�H�S�D�U�D�E�O�H�� �K�D�U�P����See In re Excel Innovations, Inc.���� �������� �)�����G�� ������������ ���������� �����W�K�� �&�L�U���� ������������

���³�6�S�H�F�X�O�D�W�L�Y�H���L�Q�M�X�U�\�� �F�D�Q�Q�R�W���E�H���W�K�H���E�D�V�L�V���I�R�U���D���I�L�Q�G�L�Q�J���R�I�� �L�U�U�H�S�D�U�D�E�O�H���K�D�U�P���´������Nevada v. United 

States���� �������� �)���� �6�X�S�S���� ���G�� ������������ ���������� ���'���� �1�H�Y���� ������������ ���D�O�O�H�J�H�G�� �³�K�D�U�P�V���� �L�Q�F�O�X�G�L�Q�J�� �H�Q�Y�L�U�R�Q�P�H�Q�W�D�O��
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�L�Q�M�X�U�\���� �D�U�H�� �W�R�R�� �V�S�H�F�X�O�D�W�L�Y�H�� �W�R�� �U�L�V�H�� �W�R�� �W�K�H�� �O�H�Y�H�O�� �R�I�� �W�K�H�� �U�H�T�X�L�U�H�G���O�L�N�H�O�L�K�R�R�G�� �R�I�� �L�U�U�H�S�D�U�D�E�O�H�� �K�D�U�P�´������

�0�R�U�H�R�Y�H�U�����Z�K�L�O�H���W�K�H���*�0�3���L�V���L�Q���S�O�D�F�H�����W�K�H���6�W�D�W�H���(�Q�J�L�Q�H�H�U���P�D�L�Q�W�D�L�Q�V���K�L�V���D�X�W�K�R�U�L�W�\���W�R���³�P�D�N�H���V�X�F�K��

�U�X�O�H�V�����U�H�J�X�O�D�W�L�R�Q�V���D�Q�G���R�U�G�H�U�V���D�V���D�U�H���G�H�H�P�H�G���H�V�V�H�Q�W�L�D�O���I�R�U���W�K�H���Z�H�O�I�D�U�H���R�I���W�K�H���D�U�H�D���L�Q�Y�R�O�Y�H�G�´���L�Q���W�K�H��

�H�Y�H�Q�W���V�R�P�H���W�\�S�H���R�I���L�U�U�H�S�D�U�D�E�O�H���K�D�U�P���P�D�W�H�U�L�D�O�L�]�H�V���I�U�R�P���W�K�H���*�0�3�¶�V���F�R�Q�W�L�Q�X�H�G���H�[�L�V�W�H�Q�F�H����See���1�5�6��

��������������������

�:�L�W�K�� �P�L�W�L�J�D�W�L�R�Q�� �U�L�J�K�W�V�� �D�Q�G�� �W�K�H�� �F�D�U�Y�H���R�X�W�� �I�U�R�P�� �W�K�H�� �*�0�3�� �S�U�R�S�R�V�H�G�� �E�\�� �W�K�H�� �'�1�5�3�&�$��

�,�Q�W�H�U�Y�H�Q�R�U�V���� �W�K�H�U�H�� �Z�L�O�O�� �E�H�� �Q�R�� �H�I�I�H�F�W�� �R�Q�� �W�K�H�� �3�H�W�L�W�L�R�Q�H�U�V�¶�� �S�U�R�S�H�U�W�\�� �U�L�J�K�W�V�� �Z�K�L�O�H�� �W�K�H�� �D�S�S�H�D�O�� �L�V��

�S�H�Q�G�L�Q�J�����P�X�F�K���O�H�V�V���K�D�U�P���W�K�D�W���L�V���L�U�U�H�S�D�U�D�E�O�H�����6�L�P�S�O�\���E�H�F�D�X�V�H���S�U�R�S�H�U�W�\���U�L�J�K�W�V���P�D�\���E�H���D�W���L�V�V�X�H���G�R�H�V��

�Q�R�W���E�\���L�W�V�H�O�I���F�R�Q�V�W�L�W�X�W�H���L�U�U�H�S�D�U�D�E�O�H���K�D�U�P����See Hamm v. Arrowcreek Homeowners' Ass'n�������������1�H�Y����

���������� ���������� �������� �3�����G������������ �������� �������������� ���U�H�M�H�F�W�L�Q�J���D�V�V�H�U�W�L�R�Q���R�I�� �L�U�U�H�S�D�U�D�E�O�H���K�D�U�P���I�U�R�P���S�O�D�F�H�P�H�Q�W���R�I��

�O�L�H�Q�� �R�Q�� �U�H�D�O�� �S�U�R�S�H�U�W�\������ �7�K�H�� �3�H�W�L�W�L�R�Q�H�U�V�� �P�X�V�W�� �V�W�L�O�O�� �S�U�R�Y�H�� �L�U�U�H�S�D�U�D�E�O�H�� �K�D�U�P���� �Z�K�L�F�K�� �W�K�H�\�� �K�D�Y�H�� �Q�R�W��

�G�R�Q�H����See id.����

���7�K�H���&�R�X�U�W���K�D�V���W�K�H���H�T�X�L�W�D�E�O�H���S�R�Z�H�U���W�R���F�U�D�I�W���D���V�W�D�\���W�R���P�H�H�W���W�K�H���F�L�U�F�X�P�V�W�D�Q�F�H�V����See���1�5�&�3��

�������F���� ���D�O�O�R�Z�L�Q�J�� �V�W�D�\�� �S�H�Q�G�L�Q�J�� �D�S�S�H�D�O�� �R�I�� �D�� �Q�R�Q���P�R�Q�H�W�D�U�\�� �M�X�G�J�P�H�Q�W�� �R�Q�� �V�X�F�K�� �³�R�W�K�H�U�� �W�H�U�P�V�� �W�K�D�W��

�V�H�F�X�U�H�� �W�K�H�� �R�S�S�R�V�L�Q�J�� �S�D�U�W�\�¶�V�� �U�L�J�K�W�V�´������Haywood���� �������� �8���6���� �D�W�� ���������� ���Q�R�W�L�Q�J���G�L�V�W�U�L�F�W�� �F�R�X�U�W�� �³�F�R�X�O�G��

�I�D�V�K�L�R�Q�� �Z�K�D�W�H�Y�H�U�� �U�H�O�L�H�I�� �L�W���G�H�H�P�V�� �H�T�X�L�W�D�E�O�H�´������ �%�H�F�D�X�V�H�� �Q�R�� �R�Q�H�� �R�W�K�H�U�� �W�K�D�Q���3�H�W�L�W�L�R�Q�H�U�V�� �F�O�D�L�P�V�� �D�Q�\��

�K�D�U�P�����W�K�H���&�R�X�U�W���Q�H�H�G���Q�R�W���P�D�N�H���D�Q���H�[�F�H�S�W�L�R�Q���W�R���W�K�H���V�W�D�\���I�R�U���D�Q�\�R�Q�H���H�O�V�H�����0�R�U�H�R�Y�H�U�����F�D�U�Y�L�Q�J���R�X�W��

�3�H�W�L�W�L�R�Q�H�U�V�� �I�U�R�P�� �W�K�H�� �*�0�3�� �G�R�H�V�� �Q�R�W�� �F�R�Q�V�W�L�W�X�W�H�� �D�Q�� �³�D�P�H�Q�G�P�H�Q�W�´�� �W�R�� �W�K�H�� �*�0�3���� �L�W�� �F�R�Q�V�W�L�W�X�W�H�V�� �W�K�H��

�H�[�H�U�F�L�V�H���R�I�� �H�T�X�L�W�D�E�O�H���D�X�W�K�R�U�L�W�\���� �1�R�W�Z�L�W�K�V�W�D�Q�G�L�Q�J�� �W�K�D�W���W�K�H���3�H�W�L�W�L�R�Q�H�U�V���K�D�Y�H���I�D�L�O�H�G���W�R���G�H�P�R�Q�V�W�U�D�W�H��

�D�Q�\���K�D�U�P�����W�R���W�K�H���H�[�W�H�Q�W���W�K�H���&�R�X�U�W���Q�H�Y�H�U�W�K�H�O�H�V�V���G�H�H�P�V���W�K�H�P���L�U�U�H�S�D�U�D�E�O�\���K�D�U�P�H�G���E�\���Q�D�W�X�U�H���R�I���W�K�H�L�U��

�Z�D�W�H�U���U�L�J�K�W�V���R�Z�Q�H�U�V�K�L�S���D�O�R�Q�H�����L�W���F�D�Q���H�[�H�P�S�W���W�K�H�P���I�U�R�P���W�K�H���*�0�3���G�X�U�L�Q�J���W�K�H���V�W�D�\����

��
�&�� �7�K�H���'�1�5�3�&�$���,�Q�W�H�U�Y�H�Q�R�U�V���+�D�Y�H���$�G�H�T�X�D�W�H�O�\���'�H�P�R�Q�V�W�U�D�W�H�G���,�U�U�H�S�D�U�D�E�O�H���+�D�U�P��

�$�E�V�H�Q�W���D���6�W�D�\��
��

�8�Q�O�L�N�H���W�K�H���3�H�W�L�W�L�R�Q�H�U�V�����W�K�H���'�1�5�3�&�$���,�Q�W�H�U�Y�H�Q�R�U�V���S�U�R�Y�L�G�H�G���D�F�W�X�D�O���H�Y�L�G�H�Q�F�H���R�I���L�U�U�H�S�D�U�D�E�O�H��

�K�D�U�P���� �,�Q�� �D�U�J�X�L�Q�J�� �R�W�K�H�U�Z�L�V�H���� �W�K�H�� �3�H�W�L�W�L�R�Q�H�U�V�� �I�D�L�O�� �W�R�� �X�Q�G�H�U�V�W�D�Q�G�� �W�K�H�� �P�X�O�W�L���I�D�F�H�W�H�G�� �K�D�U�P���� �7�K�H��

�G�H�F�O�D�U�D�W�L�R�Q�V���V�X�E�P�L�W�W�H�G���L�Q���V�X�S�S�R�U�W���R�I���W�K�H���0�R�W�L�R�Q���W�R���6�W�D�\���L�Q�G�L�F�D�W�H���W�K�D�W���W�K�H���'�1�5�3�&�$���,�Q�W�H�U�Y�H�Q�R�U�V��

�P�D�G�H���I�D�U�P�L�Q�J���G�H�F�L�V�L�R�Q�V���L�Q���U�H�O�L�D�Q�F�H���R�Q���W�K�H�������������V�K�D�U�H���D�O�O�R�F�D�W�L�R�Q�V�����0�R�\�O�H���'�H�F�O�������0�R�W�L�R�Q���(�[���������D�W��

�ˆ�������� �3�O�D�V�N�H�W�W�� �'�H�F�O������ �0�R�W�L�R�Q�� �(�[���� ���� �D�W�� �ˆ�ˆ���������� �0�R�U�H�R�Y�H�U���� �L�U�U�H�W�U�L�H�Y�D�E�O�H�� �L�Q�Y�H�V�W�P�H�Q�W�V�� �Z�H�U�H�� �P�D�G�H�� �L�Q��
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�U�H�O�L�D�Q�F�H�� �R�Q�� �W�K�H�� �'�1�5�3�&�$�� �,�Q�W�H�U�Y�H�Q�R�U�V�¶�� �J�R�R�G���I�D�L�W�K�� �G�H�Y�H�O�R�S�P�H�Q�W�� �R�I�� �D�� �*�0�3�� �W�K�H�\�� �E�H�O�L�H�Y�H�G�� �W�R�� �E�H��

�F�R�Q�V�L�V�W�H�Q�W�� �Z�L�W�K�� �Z�K�D�W�� �W�K�H�� �/�H�J�L�V�O�D�W�X�U�H�� �H�[�S�H�F�W�H�G�� �Z�K�H�Q�� �H�Q�D�F�W�L�Q�J�� �1�5�6�� ������������������ �0�R�\�O�H�� �'�H�F�O������

�0�R�W�L�R�Q���(�[���������D�W���ˆ���������3�O�D�V�N�H�W�W���'�H�F�O�������0�R�W�L�R�Q���(�[���������D�W���ˆ�������7�K�H���S�X�P�S�L�Q�J���U�H�G�X�F�W�L�R�Q�V���U�H�T�X�L�U�H�G���E�\���W�K�H��

�*�0�3�� �F�R�X�O�G�� �Q�R�W�� �E�H�� �D�F�K�L�H�Y�H�G�� �D�E�V�H�Q�W�� �V�X�F�K�� �L�Q�Y�H�V�W�P�H�Q�W�V���� �\�H�W�� �V�X�F�K�� �L�Q�Y�H�V�W�P�H�Q�W�V�� �D�U�H�� �X�V�H�O�H�V�V�� �L�I��

�F�X�U�W�D�L�O�P�H�Q�W���L�V���L�Q�H�Y�L�W�D�E�O�H�����0�R�\�O�H���'�H�F�O�������0�R�W�L�R�Q���(�[���������D�W���ˆ���������3�O�D�V�N�H�W�W���'�H�F�O�������0�R�W�L�R�Q���(�[���������D�W���ˆ������

�7�K�H���&�R�X�U�W�¶�V���2�U�G�H�U���H�V�V�H�Q�W�L�D�O�O�\���O�H�D�Y�H�V���R�S�H�Q���R�Q�O�\���W�Z�R���S�R�V�V�L�E�O�H���W�\�S�H�V���R�I���*�0�3���P�R�G�H�O�V���W�K�D�W���L�W��

�G�H�H�P�V�� �O�D�Z�I�X�O���� �������� �D�� �S�O�D�Q�� �W�K�D�W�� �L�Q�Y�R�O�Y�H�V�� �Y�R�O�X�Q�W�D�U�\�� �D�F�W�L�R�Q�V�� �E�\�� �V�H�Q�L�R�U�� �U�L�J�K�W�� �K�R�O�G�H�U�V�� ���H�L�W�K�H�U�� �V�D�O�H�� �R�I��

�W�K�H�L�U�� �Z�D�W�H�U�� �W�R�� �M�X�Q�L�R�U�V�� �R�U�� �L�P�S�O�H�P�H�Q�W�D�W�L�R�Q�� �R�I�� �Z�D�W�H�U���H�I�I�L�F�L�H�Q�W�� �L�U�U�L�J�D�W�L�R�Q�� �S�U�D�F�W�L�F�H�V�� �H�Q�F�R�X�U�D�J�H�G�� �E�\��

�S�D�\�P�H�Q�W�V���I�U�R�P���M�X�Q�L�R�U�V�������R�U�����������D���S�O�D�Q���W�K�D�W���L�Q�Y�R�O�Y�H�V���F�R�P�S�O�H�W�H���F�X�U�W�D�L�O�P�H�Q�W���R�I���U�L�J�K�W�V���W�K�D�W���S�R�V�W���G�D�W�H��

�0�D�\�� �������� ������������ �7�K�H�V�H�� �Z�H�U�H�� �F�R�Q�V�L�G�H�U�H�G�� �D�Q�G�� �U�H�M�H�F�W�H�G�� �E�\�� �W�K�H�� �*�0�3�� �S�U�R�S�R�Q�H�Q�W�V�� �I�R�U�� �D�� �Q�X�P�E�H�U�� �R�I��

�U�H�D�V�R�Q�V���� �Q�R�W�� �O�H�D�V�W�� �R�I�� �Z�K�L�F�K�� �L�V�� �W�K�D�W�� �W�K�H�� �J�R�D�O�� �R�I���D�Q�\�� �*�0�3�� �Z�D�V�� �W�R�� �P�D�L�Q�W�D�L�Q�� �W�K�H�� �Y�L�D�E�L�O�L�W�\�� �R�I�� �W�K�H��

�D�J�U�L�F�X�O�W�X�U�D�O�� �H�F�R�Q�R�P�\�� �R�I�� �(�X�U�H�N�D�� �&�R�X�Q�W�\���� �0�R�\�O�H�� �'�H�F�O������ �0�R�W�L�R�Q���(�[���� ���� �D�W�� �ˆ�ˆ�������������� �)�X�Q�G�L�Q�J�� �I�R�U��

�E�X�\���R�X�W�V���Z�D�V���X�Q�D�Y�D�L�O�D�E�O�H�����D�Q�G���L�Q���D�Q�\���H�Y�H�Q�W�����D�E�V�H�Q�W���W�K�H���V�H�Q�L�R�U�V�¶���Z�L�O�O�L�Q�J�Q�H�V�V���W�R���U�H�V�S�R�Q�G���W�R���P�R�Q�H�\����

�F�X�U�W�D�L�O�P�H�Q�W�� �Z�D�V�� �W�K�H�� �R�Q�O�\�� �R�W�K�H�U�� �D�O�W�H�U�Q�D�W�L�Y�H�����0�R�\�O�H�� �'�H�F�O������ �0�R�W�L�R�Q�� �(�[���� �����D�W�� �ˆ�������� �$�� �*�0�3�� �W�K�D�W��

�L�Q�Y�R�O�Y�H�G�� �F�R�P�S�O�H�W�H�� �R�U�� �Q�H�D�U�O�\�� �F�R�P�S�O�H�W�H�� �F�X�U�W�D�L�O�P�H�Q�W�� �R�I�� �M�X�Q�L�R�U���U�L�J�K�W�V�� �Z�D�V�� �Q�R�� �G�L�I�I�H�U�H�Q�W�� �W�K�D�Q�� �Z�K�D�W��

�F�R�X�O�G�� �E�H�� �D�F�K�L�H�Y�H�G�� �Z�L�W�K�R�X�W�� �D�� �*�0�3�� �L�Q�� �S�O�D�F�H����See�� �1�5�6�� ������������������������ �7�K�H�� �'�1�5�3�&�$�� �,�Q�W�H�U�Y�H�Q�R�U�V��

�Z�R�X�O�G�� �Q�R�W�� �K�D�Y�H�� �V�S�H�Q�W�� �\�H�D�U�V�� �G�H�Y�H�O�R�S�L�Q�J�� �W�K�H�� �*�0�3���R�U�� �P�D�G�H�� �V�L�J�Q�L�I�L�F�D�Q�W�� �L�Q�Y�H�V�W�P�H�Q�W�V�� �L�Q�� �Z�D�W�H�U��

�V�D�Y�L�Q�J���W�H�F�K�Q�R�O�R�J�L�H�V���L�I���F�X�U�W�D�L�O�P�H�Q�W���Z�D�V���D���I�R�U�H�J�R�Q�H���F�R�Q�F�O�X�V�L�R�Q�����0�R�\�O�H���'�H�F�O�������0�R�W�L�R�Q���(�[���������D�W���ˆ��������

�3�O�D�V�N�H�W�W���'�H�F�O�������0�R�W�L�R�Q���(�[���������D�W���ˆ��������

�0�R�U�H�R�Y�H�U�����W�K�H���F�O�R�F�N���L�V���W�L�F�N�L�Q�J���X�Q�G�H�U���1�5�6���������������������������7�K�H���'�1�5�3�&�$���,�Q�W�H�U�Y�H�Q�R�U�V���V�K�R�X�O�G��

�Q�R�W���E�H���I�R�U�F�H�G���W�R���W�U�\���W�R���G�H�Y�H�O�R�S���D���Q�H�Z���S�O�D�Q���Z�K�H�U�H���W�K�H�\���K�D�Y�H���S�U�H�V�H�Q�W�H�G���V�L�J�Q�L�I�L�F�D�Q�W���O�H�J�D�O���D�U�J�X�P�H�Q�W�V��

�W�K�D�W���M�X�V�W�L�I�\���W�K�H���6�X�S�U�H�P�H���&�R�X�U�W���U�H�Y�H�U�V�L�Q�J���W�K�H���&�R�X�U�W�¶�V���2�U�G�H�U���D�Q�G���U�H�L�Q�V�W�D�W�L�Q�J���W�K�H���*�0�3�����7�K�H���K�R�O�G�H�U�V��

�R�I�� �D�� �P�D�M�R�U�L�W�\�� �R�I�� �V�H�Q�L�R�U�� �U�L�J�K�W�V�� �D�S�S�U�R�Y�H�G�� �W�K�H�� �*�0�3���� �5�2�$�� ������ �0�R�\�O�H�� �'�H�F�O������ �(�[���� ���� �D�W�� �ˆ�������� �7�K�H��

�S�X�U�S�R�V�H���R�I���W�K�H���D�S�S�H�D�O���Z�L�O�O���E�H���G�H�I�H�D�W�H�G���L�I���W�K�H���'�1�5�3�&�$���,�Q�W�H�U�Y�H�Q�R�U�V���D�U�H���I�R�U�F�H�G���W�R���H�Q�J�D�J�H���L�Q���D���Q�H�Z��

�S�O�D�Q�Q�L�Q�J�� �S�U�R�F�H�V�V�� �L�I�� �W�K�H�� �6�X�S�U�H�P�H�� �&�R�X�U�W�� �X�O�W�L�P�D�W�H�O�\�� �D�F�F�H�S�W�V�� �W�K�H�� �*�0�3�� �W�K�D�W�� �W�K�H�� �6�W�D�W�H�� �(�Q�J�L�Q�H�H�U��

�D�O�U�H�D�G�\���D�S�S�U�R�Y�H�G������

�(�Y�H�Q�� �L�I�� �V�X�F�K�� �Z�D�V�W�H�G�� �H�I�I�R�U�W�� �F�R�X�O�G�� �E�H�� �M�X�V�W�L�I�L�H�G�� ���L�W�� �F�D�Q�¶�W������ �J�L�Y�H�Q�� �W�K�H�� �H�[�W�H�Q�V�L�Y�H�� �H�Q�H�U�J�\�� �W�K�D�W��

�Z�H�Q�W���L�Q�W�R���W�K�L�V���*�0�3�����L�W���L�V���F�O�H�D�U���W�K�H�U�H���L�V���L�Q�V�X�I�I�L�F�L�H�Q�W���W�L�P�H���W�R���G�H�Y�H�O�R�S���D���Q�H�Z���S�O�D�Q���E�H�I�R�U�H���F�X�U�W�D�L�O�P�H�Q�W��
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�P�X�V�W���V�W�D�U�W�����0�R�\�O�H���'�H�F�O�������(�[���������D�W���ˆ�ˆ�����������������7�K�H���X�Q�F�H�U�W�D�L�Q�W�\���F�O�D�L�P�H�G���E�\���W�K�H���'�1�5�3�&�$���,�Q�W�H�U�Y�H�Q�R�U�V��

�L�V�� �Z�K�H�W�K�H�U�� �W�K�H�\�� �V�K�R�X�O�G�� �V�W�D�U�W���S�O�D�Q�Q�L�Q�J�� �Q�R�Z�� �W�R�� �S�D�F�N�� �X�S�� �D�Q�G�� �O�H�D�Y�H�� �'�L�D�P�R�Q�G�� �9�D�O�O�H�\�� �R�U�� �V�K�R�X�O�G��

�F�R�Q�W�L�Q�X�H�� �W�R�� �L�Q�Y�H�V�W�� �L�Q���W�K�H�L�U�� �I�D�U�P�V���� �S�X�U�F�K�D�V�H���Z�D�W�H�U���V�D�Y�L�Q�J�� �W�H�F�K�Q�R�O�R�J�L�H�V���W�R�� �U�H�G�X�F�H�� �W�K�H�L�U�� �S�X�P�S�L�Q�J��

�D�Q�G���S�O�D�Q���I�R�U���D���I�X�W�X�U�H���L�Q���W�K�H���F�R�P�P�X�Q�L�W�\���W�K�H�\���F�D�O�O���K�R�P�H�����(�X�U�H�N�D���&�R�X�Q�W�\���D�Q�G���W�K�H���'�L�D�P�R�Q�G���9�D�O�O�H�\��

�D�T�X�L�I�H�U���Z�L�O�O���V�X�I�I�H�U���I�U�R�P���W�K�H���S�R�W�H�Q�W�L�D�O���L�Q�F�U�H�D�V�H�G���S�X�P�S�L�Q�J���W�K�D�W���Z�L�O�O���H�Q�V�X�H���L�I���W�K�H���*�0�3���Z�H�U�H���Q�R�W���L�Q��

�S�O�D�F�H�����0�R�\�O�H���'�H�F�O�������0�R�W�L�R�Q���(�[���������D�W���ˆ���������3�H�W�L�W�L�R�Q�H�U�V���F�R�Q�W�H�Q�G���W�K�D�W���F�X�U�W�D�L�O�P�H�Q�W���E�\���S�U�L�R�U�L�W�\���Z�R�X�O�G��

�D�G�G�U�H�V�V�� �W�K�L�V�� �F�R�Q�F�H�U�Q���� �E�X�W�� �W�K�D�W�� �G�H�I�H�D�W�V�� �W�K�H�� �S�X�U�S�R�V�H�� �R�I�� �1�5�6�� ���������������� �D�Q�G�� �G�H�S�U�L�Y�H�V�� �W�K�H�� �'�1�5�3�&�$��

�,�Q�W�H�U�Y�H�Q�R�U�V���R�I�� �W�K�H���E�H�Q�H�I�L�W�V���D�I�I�R�U�G�H�G���X�Q�G�H�U���W�K�H���V�W�D�W�X�W�H����See, e.g., New Motor Veh. Bd. of Cal. v. 

Orrin W. Fox Co.�������������8���6�������������������������������������������F�R�Q�F�O�X�G�L�Q�J���³�W�K�D�W���D�Q�\���W�L�P�H���D���6�W�D�W�H���L�V���H�Q�M�R�L�Q�H�G���E�\��

�D�� �F�R�X�U�W�� �I�U�R�P�� �H�I�I�H�F�W�X�D�W�L�Q�J�� �V�W�D�W�X�W�H�V�� �H�Q�D�F�W�H�G�� �E�\�� �U�H�S�U�H�V�H�Q�W�D�W�L�Y�H�V���R�I�� �L�W�V�� �S�H�R�S�O�H���� �L�W���V�X�I�I�H�U�V�� �D�� �I�R�U�P�� �R�I��

�L�U�U�H�S�D�U�D�E�O�H���L�Q�M�X�U�\�´�������,�Q���V�X�P�����W�K�H���'�1�5�3�&�$���,�Q�W�H�U�Y�H�Q�R�U�V���K�D�Y�H���G�H�P�R�Q�V�W�U�D�W�H�G���L�U�U�H�S�D�U�D�E�O�H���K�D�U�P����

�'�� �7�K�H���'�1�5�3�&�$���,�Q�W�H�U�Y�H�Q�R�U�V���+�D�Y�H���6�H�W���)�R�U�W�K���D���6�X�E�V�W�D�Q�W�L�D�O���&�D�V�H���R�Q���W�K�H���0�H�U�L�W�V��

�(�Y�H�Q�� �L�I�� �W�K�H�� �&�R�X�U�W�� �G�L�V�D�J�U�H�H�V�� �Z�L�W�K�� �W�K�H�L�U���D�U�J�X�P�H�Q�W�V���� �W�K�H�� �'�1�5�3�&�$�� �,�Q�W�H�U�Y�H�Q�R�U�V�� �K�D�Y�H��

�V�D�W�L�V�I�L�H�G���W�K�H���P�H�U�L�W�V���U�H�T�X�L�U�H�P�H�Q�W�V���W�R���R�E�W�D�L�Q���D���V�W�D�\����See Hansen���� �������� �1�H�Y���� �D�W������������ ���� �3�����G���D�W������������

�7�K�H���&�R�X�U�W�¶�V���F�R�Q�F�O�X�V�L�R�Q���W�K�D�W���W�K�H���*�0�3�� �F�R�P�S�O�L�H�V���Z�L�W�K���1�5�6�� ���������������� �E�X�W���L�P�S�D�L�U�V���Y�H�V�W�H�G���U�L�J�K�W�V���L�V��

�D�Q�� �D�W�W�D�F�N�� �R�Q�� �W�K�H�� �F�R�Q�V�W�L�W�X�W�L�R�Q�D�O�L�W�\�� �R�I�� �W�K�H�� �V�W�D�W�X�W�H���� �Q�R�W�� �R�Q�� �W�K�H�� �6�W�D�W�H�� �(�Q�J�L�Q�H�H�U�¶�V�� �L�P�S�O�H�P�H�Q�W�D�W�L�R�Q�� �R�I��

�W�K�H���V�W�D�W�X�W�H�����<�H�W���W�K�H���3�H�W�L�W�L�R�Q�H�U�V���Q�H�Y�H�U���E�U�R�X�J�K�W���D���I�D�F�L�D�O���D�W�W�D�F�N���R�Q���1�5�6�������������������������R�U���1�5�6��������������������

�D�Q�G�� �W�K�H�� �&�R�X�U�W�� �G�L�G�� �Q�R�W�� �G�H�H�P�� �W�K�H�� �/�H�J�L�V�O�D�W�X�U�H�¶�V�� �D�F�W�L�R�Q�V�� �X�Q�F�R�Q�V�W�L�W�X�W�L�R�Q�D�O���� �7�K�H�� �3�H�W�L�W�L�R�Q�H�U�V�¶��

�R�S�S�R�V�L�W�L�R�Q�V�� �G�R�� �Q�R�W�� �G�L�V�S�X�W�H�� �W�K�L�V���� �5�H�V�S�H�F�W�I�X�O�O�\���� �W�K�H�� �'�1�5�3�&�$�� �,�Q�W�H�U�Y�H�Q�R�U�V�� �E�H�O�L�H�Y�H�� �W�K�H�� �6�X�S�U�H�P�H��

�&�R�X�U�W���Z�L�O�O���U�H�F�R�J�Q�L�]�H���W�K�L�V���I�O�D�Z����

�7�K�H���'�1�5�3�&�$���,�Q�W�H�U�Y�H�Q�R�U�V���D�O�V�R���V�X�E�P�L�W���W�K�D�W���W�K�H���6�X�S�U�H�P�H���&�R�X�U�W���Z�L�O�O���V�L�G�H���Z�L�W�K���W�K�H�P���R�Q���W�K�H��

�T�X�H�V�W�L�R�Q�V�� �R�I�� �S�U�L�R�U�� �D�S�S�U�R�S�U�L�D�W�L�R�Q�� �D�Q�G�� �E�H�Q�H�I�L�F�L�D�O�� �X�V�H���� �7�K�H�� �&�R�X�U�W�¶�V�� �2�U�G�H�U�� �U�H�Q�G�H�U�H�G�� �P�H�D�Q�L�Q�J�O�H�V�V��

�1�5�6�� ���������������������� �D�Q�G�� �1�5�6�� ���������������� �D�V�� �W�R�� �'�L�D�P�R�Q�G�� �9�D�O�O�H�\�� �D�Q�G�� �G�L�G�� �Q�R�W�� �D�G�G�U�H�V�V�� �P�X�O�W�L�S�O�H�� �O�H�J�D�O��

�D�U�J�X�P�H�Q�W�V�� �U�D�L�V�H�G�� �E�\�� �W�K�H�� �'�1�5�3�&�$�� �,�Q�W�H�U�Y�H�Q�R�U�V�����7�K�H�V�H�� �L�Q�F�O�X�G�H�G�� �R�W�K�H�U�� �H�[�D�P�S�O�H�V�� �R�I�� �Z�K�H�U�H�� �W�K�H��

�/�H�J�L�V�O�D�W�X�U�H�� �K�D�V�� �V�W�U�D�\�H�G�� �I�U�R�P�� �S�U�L�R�U�� �D�S�S�U�R�S�U�L�D�W�L�R�Q�� �S�U�L�Q�F�L�S�O�H�V���� �0�R�U�H�R�Y�H�U���� �W�K�H�� �6�W�D�W�H�� �(�Q�J�L�Q�H�H�U�� �K�D�V��

�G�L�V�F�U�H�W�L�R�Q���D�V���W�R���Z�K�H�W�K�H�U���W�R���L�Q�V�W�L�W�X�W�H���I�R�U�I�H�L�W�X�U�H���R�U���D�E�D�Q�G�R�Q�P�H�Q�W���S�U�R�F�H�H�G�L�Q�J�V���D�Q�G���P�X�V�W���I�L�U�V�W���I�R�O�O�R�Z��

�F�H�U�W�D�L�Q�� �V�W�D�W�X�W�R�U�\�� �S�U�R�F�H�G�X�U�H�V�� �W�R�� �G�R�� �V�R����See�� �1�5�6�� ������������������ �7�K�H�U�H�� �D�U�H�� �P�D�Q�\�� �X�Q�H�[�H�U�F�L�V�H�G�� �U�L�J�K�W�V��

�W�K�U�R�X�J�K�R�X�W�� �1�H�Y�D�G�D���� �7�K�H�� �3�H�W�L�W�L�R�Q�H�U�V�� �G�R�� �Q�R�W�� �F�R�Q�W�H�Q�G�� �W�K�D�W�� �W�K�H�� �6�W�D�W�H�� �(�Q�J�L�Q�H�H�U�¶�V�� �I�D�L�O�X�U�H�� �W�R�� �L�Q�L�W�L�D�W�H��
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�I�R�U�I�H�L�W�X�U�H���D�Q�G���D�E�D�Q�G�R�Q�P�H�Q�W���S�U�R�F�H�H�G�L�Q�J�V���R�Q���H�Y�H�U�\���R�Q�H���R�I���W�K�R�V�H���F�R�Q�V�W�L�W�X�W�H�V���D�Q���D�E�X�V�H���R�I���G�L�V�F�U�H�W�L�R�Q����

�7�K�H���6�W�D�W�H���(�Q�J�L�Q�H�H�U�¶�V���O�R�J�L�F�D�O���F�R�Q�F�O�X�V�L�R�Q���W�K�D�W���L�Q�L�W�L�D�W�L�Q�J���I�R�U�I�H�L�W�X�U�H���D�Q�G���D�E�D�Q�G�R�Q�P�H�Q�W���S�U�R�F�H�H�G�L�Q�J�V��

�S�U�L�R�U�� �W�R�� �*�0�3�� �D�S�S�U�R�Y�D�O�� �Z�R�X�O�G�� �K�D�Y�H�� �W�K�H�� �D�G�Y�H�U�V�H�� �U�H�V�X�O�W�� �R�I�� �L�Q�F�U�H�D�V�L�Q�J���S�X�P�S�L�Q�J�� �M�X�V�W�L�I�L�H�G�� �K�L�V��

�G�L�V�F�U�H�W�L�R�Q�D�U�\���G�H�F�L�V�L�R�Q���W�R���D�S�S�U�R�Y�H���W�K�H���*�0�3���E�D�V�H�G���R�Q���F�X�U�U�H�Q�W���U�L�J�K�W�V������

�7�K�L�V�� �L�V�� �S�D�U�W�L�F�X�O�D�U�O�\�� �W�K�H�� �F�D�V�H�� �Z�K�H�U�H�� �P�D�Q�\���R�I�� �W�K�H�� �X�Q�H�[�H�U�F�L�V�H�G�� �U�L�J�K�W�V�� �L�Q�� �'�L�D�P�R�Q�G�� �9�D�O�O�H�\��

�D�U�L�V�H���I�U�R�P���F�R�U�Q�H�U�V���W�K�D�W���D�U�H���Q�R�W���E�H�L�Q�J���L�U�U�L�J�D�W�H�G���X�V�L�Q�J���F�H�Q�W�H�U���S�L�Y�R�W�V�����5�2�$�����������������������7�K�H���U�H�G�X�F�W�L�R�Q�V��

�L�Q���D�Q�Q�X�D�O���V�K�D�U�H���D�O�O�R�F�D�W�L�R�Q�V���W�K�U�R�X�J�K���W�K�H���O�L�I�H���R�I���W�K�H���*�0�3���P�H�D�Q�V���W�K�D�W���W�K�H���X�Q�H�[�H�U�F�L�V�H�G���U�L�J�K�W�V���F�D�Q�Q�R�W��

�E�H���X�V�H�G���D�Q�\�Z�D�\�����5�2�$�������������������������������7�K�H���6�W�D�W�H���(�Q�J�L�Q�H�H�U���V�L�P�L�O�D�U�O�\���K�D�V���G�L�V�F�U�H�W�L�R�Q���W�R���D�S�S�U�R�Y�H���W�K�H��

�E�D�Q�N�L�Q�J�� �D�Q�G�� �W�U�D�G�L�Q�J�� �S�U�R�Y�L�V�L�R�Q�V�� �X�Q�G�H�U�� �1�5�6�� ������������������������ �7�K�H�� �'�1�5�3�&�$�� �,�Q�W�H�U�Y�H�Q�R�U�V�� �K�D�Y�H��

�S�U�H�V�H�Q�W�H�G���V�X�I�I�L�F�L�H�Q�W���P�H�U�L�W�V���W�R���Z�D�U�U�D�Q�W���D���V�W�D�\����See Hansen�������������1�H�Y�����D�W�����������������3�����G���D�W������������

�(�� �(�[�W�U�D���5�H�F�R�U�G���,�Q�I�R�U�P�D�W�L�R�Q���0�X�V�W���%�H���&�R�Q�V�L�G�H�U�H�G���I�R�U���D���0�R�W�L�R�Q���W�R���6�W�D�\����

�7�K�H���&�R�X�U�W���F�D�Q���D�Q�G���V�K�R�X�O�G���F�R�Q�V�L�G�H�U���W�K�H���G�H�F�O�D�U�D�W�L�R�Q�V���D�Q�G���R�W�K�H�U���H�Y�L�G�H�Q�F�H���V�X�E�P�L�W�W�H�G���E�\���W�K�H��

�'�1�5�3�&�$���,�Q�W�H�U�Y�H�Q�R�U�V���L�Q���V�X�S�S�R�U�W���R�I���W�K�H���V�W�D�\���D�Q�G���U�H�M�H�F�W���3�H�W�L�W�L�R�Q�H�U�V�¶���R�S�S�R�V�L�W�L�R�Q���E�H�F�D�X�V�H���W�K�H�\���O�D�F�N��

�D�Q�\���H�Y�L�G�H�Q�F�H���W�R���R�S�S�R�V�H���D���V�W�D�\�����,�Q���R�U�G�H�U���I�R�U���D���U�H�Y�L�H�Z�L�Q�J���F�R�X�U�W���W�R���D�G�H�T�X�D�W�H�O�\���F�R�Q�V�L�G�H�U���W�K�H���I�D�F�W�R�U�V��

�J�R�Y�H�U�Q�L�Q�J�� �D�� �V�W�D�\�� �S�H�Q�G�L�Q�J�� �D�S�S�H�D�O���� �W�K�H�� �P�R�Y�D�Q�W�� �P�X�V�W�� �S�U�R�Y�L�G�H�� �³�V�S�H�F�L�I�L�F�� �I�D�F�W�V�� �D�Q�G�� �D�I�I�L�G�D�Y�L�W�V��

�V�X�S�S�R�U�W�L�Q�J���D�V�V�H�U�W�L�R�Q�V���W�K�D�W���W�K�H�V�H���I�D�F�W�R�U�V���H�[�L�V�W���´��Mich. Coal. of Radioactive Material Users, Inc. v. 

Griepentrog���� �������� �)�����G�� ���������� �������� �����W�K�� �&�L�U���� ��������������see Holtzman v. Schlesinger���� �������� �8���6���� ������������

�����������D�Q�G���Q�������������������������G�H�Q�\�L�Q�J���D�S�S�O�L�F�D�W�L�R�Q���W�R���Y�D�F�D�W�H���V�W�D�\���S�H�Q�G�L�Q�J���Z�U�L�W���R�I���F�H�U�W�L�R�U�D�U�L���³�L�Q���O�L�J�K�W���R�I��

�U�H�V�S�R�Q�G�H�Q�W�V�
�� �I�D�L�O�X�U�H�� �W�R�� �S�U�R�G�X�F�H�� �D�I�I�L�G�D�Y�L�W�V�´�� �W�R�� �V�K�R�Z�� �L�U�U�H�S�D�U�D�E�O�H�� �K�D�U�P�� �³�L�Q�� �F�R�Q�M�X�Q�F�W�L�R�Q�� �Z�L�W�K�� �V�W�D�\��

�D�S�S�O�L�F�D�W�L�R�Q�´������McCulloch v. Jeakins�����������1�H�Y���������������������������������������3�����G�������������������������������������U�H�T�X�L�U�L�Q�J��

�G�L�V�W�U�L�F�W�� �F�R�X�U�W�� �W�R�� �F�R�Q�G�X�F�W�� �K�H�D�U�L�Q�J�� �L�Q�W�R�� �Z�K�H�W�K�H�U�� �D�� �V�X�S�H�U�V�H�G�H�D�V�� �E�R�Q�G���L�V�� �Z�D�U�U�D�Q�W�H�G������ �,�Q�� �D�� �G�L�I�I�H�U�H�Q�W��

�M�X�G�L�F�L�D�O�� �U�H�Y�L�H�Z�� �F�D�V�H�� �R�I�� �D�Q�� �R�U�G�H�U�� �L�V�V�X�H�G�� �E�\���W�K�H�� �6�W�D�W�H�� �(�Q�J�L�Q�H�H�U���� �W�K�H���1�H�Y�D�G�D�� �6�X�S�U�H�P�H�� �&�R�X�U�W��

�U�H�F�H�Q�W�O�\���J�U�D�Q�W�H�G���D���P�R�W�L�R�Q���W�R���V�W�D�\���E�D�V�H�G���R�Q���D���V�X�S�S�R�U�W�L�Q�J���G�H�F�O�D�U�D�W�L�R�Q���W�K�D�W���D�W�W�H�V�W�H�G���W�R���P�D�W�W�H�U�V���W�K�D�W��

�R�F�F�X�U�U�H�G�� �D�I�W�H�U�� �W�K�H�� �G�L�V�W�U�L�F�W�� �F�R�X�U�W�¶�V�� �R�U�G�H�U�� �Y�D�F�D�W�L�Q�J�� �W�K�H�� �6�W�D�W�H�� �(�Q�J�L�Q�H�H�U�¶�V���D�F�W�L�R�Q���� �Z�H�O�O�� �R�X�W�V�L�G�H�� �W�K�H��

�D�G�P�L�Q�L�V�W�U�D�W�L�Y�H�� �U�H�F�R�U�G����See�� �6�W�D�W�H�� �(�Q�J�L�Q�H�H�U�¶�V�� �0�R�W�L�R�Q�� �W�R�� �6�W�D�\�� �L�Q�� �&�D�V�H�� �1�R���� �������������� �V�X�S�S�R�U�W�L�Q�J��

�G�H�F�O�D�U�D�W�L�R�Q���D�Q�G���6�X�S�U�H�P�H���&�R�X�U�W�¶�V���2�U�G�H�U���J�U�D�Q�W�L�Q�J���V�W�D�\�����D�W�W�D�F�K�H�G���K�H�U�H�W�R���D�V���(�[������������

�,�U�R�Q�L�F�D�O�O�\���� �6�D�G�O�H�U�� �D�Q�G�� �5�H�Q�Q�H�U�� �W�D�N�H�� �L�V�V�X�H�� �Z�L�W�K�� �W�K�H�� �³�H�[�W�U�D���U�H�F�R�U�G�´�� �H�Y�L�G�H�Q�F�H�� �V�X�E�P�L�W�W�H�G�� �L�Q��

�V�X�S�S�R�U�W�� �R�I�� �W�K�H�� �P�R�W�L�R�Q�� �W�R�� �V�W�D�\�� �Z�K�H�Q�� �W�K�H�\���� �W�K�H�P�V�H�O�Y�H�V���� �L�P�S�U�R�S�H�U�O�\�� �U�H�O�L�H�G�� �R�Q�� �P�D�W�W�H�U�V�� �R�X�W�V�L�G�H�� �W�K�H��
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�D�G�P�L�Q�L�V�W�U�D�W�L�Y�H���U�H�F�R�U�G��when arguing their petitions for judicial review�����1�R�W���R�Q�O�\���G�L�G���W�K�L�V���Y�L�R�O�D�W�H��

�W�K�H���&�R�X�U�W�¶�V���R�U�G�H�U���L�Q���O�L�P�L�Q�H�����E�X�W���L�W���Y�L�R�O�D�W�H�G���W�K�H���P�R�V�W���E�D�V�L�F���S�U�L�Q�F�L�S�O�H���R�I���M�X�G�L�F�L�D�O���U�H�Y�L�H�Z�²�W�K�D�W���W�K�H��

�&�R�X�U�W���L�V���O�L�P�L�W�H�G���W�R���W�K�H���U�H�F�R�U�G���E�H�I�R�U�H���W�K�H���6�W�D�W�H���(�Q�J�L�Q�H�H�U����See Town of Eureka v. State Engineer����

���������1�H�Y���������������������������������3�����G�������������������������������������,�Q���W�K�H���R�U�G�H�U���L�Q���O�L�P�L�Q�H�����Z�K�L�F�K���W�K�H���&�R�X�U�W���H�[�S�U�H�V�V�O�\��

�U�H�D�I�I�L�U�P�H�G�� �L�Q�� �W�K�H�� �2�U�G�H�U�� �J�U�D�Q�W�L�Q�J�� �S�H�W�L�W�L�R�Q�V�� �I�R�U���M�X�G�L�F�L�D�O�� �U�H�Y�L�H�Z���� �W�K�H�� �&�R�X�U�W�� �V�T�X�D�U�H�O�\�� �O�L�P�L�W�H�G�� �W�K�H��

�&�R�X�U�W�¶�V�� �F�R�Q�V�L�G�H�U�D�W�L�R�Q�� �R�I�� �W�K�H�� �P�H�U�L�W�V�� �W�R�� �W�K�H�� �U�H�F�R�U�G�� �R�Q�� �D�S�S�H�D�O���� �<�H�W���W�K�H�� �&�R�X�U�W�¶�V�� �R�U�G�H�U�� �J�U�D�Q�W�L�Q�J�� �W�K�H��

�S�H�W�L�W�L�R�Q�V�� �I�R�U�� �M�X�G�L�F�L�D�O�� �U�H�Y�L�H�Z�� �U�H�S�H�D�W�H�G�O�\�� �U�H�O�L�H�G�� �R�Q�� �H�[�W�U�D���U�H�F�R�U�G�� �L�Q�I�R�U�P�D�W�L�R�Q����See����e.g.�� �I�R�R�W�Q�R�W�H�V��

��������������������������������������������������

�7�K�L�V���Z�D�V���D���I�X�Q�G�D�P�H�Q�W�D�O���U�H�Y�H�U�V�L�E�O�H���H�U�U�R�U����See Town of Eureka�������������1�H�Y�����D�W���������������������3�����G��

�D�W�� ���������� �7�K�H�� �3�H�W�L�W�L�R�Q�H�U�V�� �S�H�U�S�H�W�X�D�W�H�� �W�K�D�W�� �H�U�U�R�U�� �L�Q�� �W�K�H�L�U�� �R�S�S�R�V�L�W�L�R�Q�V�� �E�\�� �F�L�W�L�Q�J�� �W�K�L�V�� �H�[�W�U�D���U�H�F�R�U�G��

�P�D�W�H�U�L�D�O�� �L�Q�� �V�X�S�S�R�U�W�� �R�I�� �W�K�H�L�U�� �³�P�H�U�L�W�V�´�� �D�U�J�X�P�H�Q�W�V���� �7�K�H�� �&�R�X�U�W�¶�V�� �U�H�Y�L�H�Z�� �R�I�� �W�K�H�� �P�H�U�L�W�V�� �V�K�R�X�O�G�� �K�D�Y�H��

�E�H�H�Q���O�L�P�L�W�H�G���W�R���W�K�H���U�H�F�R�U�G���R�Q���D�S�S�H�D�O�����E�X�W���L�W�V���U�H�Y�L�H�Z���R�I���W�K�H���R�W�K�H�U���I�D�F�W�R�U�V���L�Q���D���P�R�W�L�R�Q���W�R���V�W�D�\���P�X�V�W��

�E�H�� �E�D�V�H�G�� �R�Q�� �G�H�F�O�D�U�D�W�L�R�Q�V�� �D�Q�G�� �R�W�K�H�U�� �H�Y�L�G�H�Q�F�H����See Griepentrog���� �������� �)�����G�� �D�W�� ���������� �3�H�W�L�W�L�R�Q�H�U�V�¶��

�R�S�S�R�V�L�W�L�R�Q�V���S�U�R�Y�L�G�H���Q�R���V�X�F�K���H�Y�L�G�H�Q�F�H���� �R�Q�O�\�� �X�Q�V�X�E�V�W�D�Q�W�L�D�W�H�G���D�V�V�H�U�W�L�R�Q�V���� �2�Q���W�K�D�W���E�D�V�L�V���D�O�R�Q�H���� �W�K�H��

�V�W�D�\���V�K�R�X�O�G���E�H���J�U�D�Q�W�H�G���D�Q�G���W�K�H���*�0�3���N�H�S�W���L�Q�W�D�F�W����

�)�� �$���%�R�Q�G���L�V���1�R�W���-�X�V�W�L�I�L�H�G���:�K�H�U�H���7�K�H�U�H���L�V���1�R���0�R�Q�H�\���-�X�G�J�P�H�Q�W���D�Q�G���3�H�W�L�W�L�R�Q�H�U�V��
�+�D�Y�H���)�D�L�O�H�G���W�R���'�H�P�R�Q�V�W�U�D�W�H���$�Q�\���+�D�U�P���)�U�R�P���D���6�W�D�\��
��

�6�D�G�O�H�U���D�Q�G���5�H�Q�Q�H�U�¶�V���U�H�T�X�H�V�W���I�R�U���D���������P�L�O�O�L�R�Q���E�R�Q�G���L�V���D�U�E�L�W�U�D�U�\�����X�Q�V�X�S�S�R�U�W�H�G���D�Q�G���O�D�F�N�V���D��

�Q�H�[�X�V���W�R���D�Q�\���D�O�O�H�J�H�G���K�D�U�P�����³�7�K�H���S�X�U�S�R�V�H���R�I���V�H�F�X�U�L�W�\���I�R�U���D���V�W�D�\���S�H�Q�G�L�Q�J���D�S�S�H�D�O���L�V���W�R���S�U�R�W�H�F�W���W�K�H��

judgment creditor’s ability to collect the judgment���L�I���L�W���L�V���D�I�I�L�U�P�H�G���E�\���S�U�H�V�H�U�Y�L�Q�J���W�K�H���V�W�D�W�X�V���T�X�R��

�D�Q�G�� �S�U�H�Y�H�Q�W�L�Q�J�� �S�U�H�M�X�G�L�F�H�� �W�R�� �W�K�H�� �F�U�H�G�L�W�R�U�� �D�U�L�V�L�Q�J�� �I�U�R�P�� �W�K�H�� �V�W�D�\���´��Nelson v. Heer���� �������� �1�H�Y���� ����������

�������������������3�����G�����������������������������������������H�P�S�K�D�V�L�V���D�G�G�H�G������see also Gottwals v. Rencher�����������1�H�Y������������

�������� ������ �3�����G�� ������������ ���������� �������������� ���L�Q�G�L�F�D�W�L�Q�J�� �W�K�D�W�� �R�Q�� �S�U�L�Q�F�L�S�O�H�V�� �R�I�� �H�T�X�L�W�\�� �D�Q�G�� �M�X�V�W�L�F�H�� �D�� �³�E�R�Q�G�� �L�V��

�Q�H�F�H�V�V�D�U�\�� �W�R�� �S�U�R�W�H�F�W���D�Q�� �D�S�S�H�O�O�H�H�� �D�J�D�L�Q�V�W��damages�� �K�H�� �P�D�\�� �V�X�V�W�D�L�Q�� �E�\�� �U�H�D�V�R�Q�� �R�I�� �D�Q�� �X�Q�V�X�F�F�H�V�V�I�X�O��

�D�S�S�H�D�O�´�������H�P�S�K�D�V�L�V���D�G�G�H�G�������&�O�H�D�U�O�\�����L�Q���1�H�Y�D�G�D�����D���E�R�Q�G���L�V���G�H�V�L�J�Q�H�G���W�R���V�H�F�X�U�H���D���P�R�Q�H�\���M�X�G�J�P�H�Q�W����

�Z�K�L�F�K���G�R�H�V���Q�R�W���H�[�L�V�W���K�H�U�H����

�(�Y�H�Q���L�I���W�K�H���&�R�X�U�W���F�R�Q�F�O�X�G�H�V���D���E�R�Q�G���L�V���D�S�S�U�R�S�U�L�D�W�H���I�R�U���W�K�L�V���F�D�V�H�����3�H�W�L�W�L�R�Q�H�U�V���K�D�Y�H���I�D�L�O�H�G���W�R��

�F�R�Q�Q�H�F�W���W�K�H���������P�L�O�O�L�R�Q���D�P�R�X�Q�W���W�K�H�\���V�H�H�N���W�R���S�R�W�H�Q�W�L�D�O���G�D�P�D�J�H�V�����³�>�7�@�K�H���F�D�O�F�X�O�D�W�L�R�Q���R�I���D���E�R�Q�G���L�Q���D��
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�F�D�V�H���L�Q�Y�R�O�Y�L�Q�J���D���Q�R�Q���P�R�Q�H�W�D�U�\���M�X�G�J�P�H�Q�W���L�V���«���D�Q���H�V�W�L�P�D�W�H���R�I���W�K�H���S�R�W�H�Q�W�L�D�O���O�R�V�V���W�K�D�W���P�D�\�� �U�H�V�X�O�W��

�G�X�U�L�Q�J���W�K�H���S�H�Q�G�H�Q�F�\���R�I���W�K�H���D�S�S�H�D�O���´��In re Weinhold,�����������%���5�������������������������%�D�Q�N�U�����0���'�����)�O�D������������������

�)�D�L�O�X�U�H�� �W�R�� �S�U�R�Y�L�G�H�� �H�Y�L�G�H�Q�F�H�� �W�R�� �V�X�S�S�R�U�W�� �F�O�D�L�P�H�G�� �G�D�P�D�J�H�V�� �U�H�T�X�L�U�H�V�� �W�K�D�W�� �D�� �U�H�T�X�H�V�W�� �I�R�U�� �E�R�Q�G�� �E�H��

�G�H�Q�L�H�G����Conn. Gen. Life Ins. Co. v. New Images of Beverly Hills���� �������� �)�����G�� ���������� �������� �����W�K�� �&�L�U����

���������������3�H�W�L�W�L�R�Q�H�U�V�¶���������P�L�O�O�L�R�Q���Q�X�P�E�H�U���D�S�S�H�D�U�V���W�R���E�H���S�X�O�O�H�G���I�U�R�P���W�K�L�Q���D�L�U�����L�W���L�V���H�Q�W�L�U�H�O�\���D�U�E�L�W�U�D�U�\����

�,�W���L�V���D�O�V�R���X�Q�V�X�S�S�R�U�W�H�G���E�\���D�Q�\���H�Y�L�G�H�Q�F�H�����6�L�Q�F�H���W�K�H���3�H�W�L�W�L�R�Q�H�U�V���F�O�D�L�P���W�K�H�\���D�U�H���K�D�U�P�H�G���Z�K�H�W�K�H�U���R�U��

�Q�R�W�� �W�K�H�� �*�0�3�� �L�V�� �L�Q�� �S�O�D�F�H���� �W�K�H�\�� �F�D�Q�Q�R�W�� �D�W�W�U�L�E�X�W�H���G�D�P�D�J�H�V�� �W�R�� �W�K�H�� �*�0�3�� �D�O�R�Q�H���� �3�D�U�W�L�F�X�O�D�U�O�\�� �V�L�Q�F�H��

�(�X�U�H�N�D���&�R�X�Q�W�\���D�Q�G���W�K�H���6�W�D�W�H���R�I���1�H�Y�D�G�D���D�U�H���H�[�H�P�S�W�H�G���I�U�R�P���D�Q�\���E�R�Q�G���U�H�T�X�L�U�H�P�H�Q�W�����D���E�R�Q�G���V�K�R�X�O�G��

�Q�R�W���X�Q�I�D�L�U�O�\���E�H�F�R�P�H���W�K�H���U�H�V�S�R�Q�V�L�E�L�O�L�W�\���R�I���W�K�H���S�U�L�Y�D�W�H���S�D�U�W�\���D�S�S�H�O�O�D�Q�W�V����See���1�5�&�3���������H������

�1�R�W�D�E�O�\���� �W�K�H�� �I�D�F�W�� �W�K�D�W�� �W�K�H�� �3�H�W�L�W�L�R�Q�H�U�V�� �U�H�T�X�H�V�W�� �D�� �E�R�Q�G�� �L�W�V�H�O�I�� �G�H�P�R�Q�V�W�U�D�W�H�V�� �W�K�H�\�� �O�D�F�N��

�L�U�U�H�S�D�U�D�E�O�H�� �K�D�U�P���� �³�*�H�Q�H�U�D�O�O�\���� �K�D�U�P�� �L�V�� �µ�L�U�U�H�S�D�U�D�E�O�H�¶�� �L�I�� �L�W�� �F�D�Q�Q�R�W�� �D�G�H�T�X�D�W�H�O�\�� �E�H�� �U�H�P�H�G�L�H�G�� �E�\��

�F�R�P�S�H�Q�V�D�W�R�U�\���G�D�P�D�J�H�V���´��Hamm�������������1�H�Y�����D�W���������������������3�����G���D�W�������������%�\�����R�Q���W�K�H���R�Q�H���K�D�Q�G�����F�U�\�L�Q�J��

�³�L�U�U�H�S�D�U�D�E�O�H���K�D�U�P�´���D�Q�G�����R�Q���W�K�H���R�W�K�H�U���K�D�Q�G�����G�H�P�D�Q�G�L�Q�J���D���P�R�Q�H�W�D�U�\���E�R�Q�G�����3�H�W�L�W�L�R�Q�H�U�V���D�U�H���W�D�O�N�L�Q�J��

�R�X�W�� �R�I�� �E�R�W�K�� �V�L�G�H�V�� �R�I�� �W�K�H�L�U�� �P�R�X�W�K���� �7�K�H�\�� �F�D�Q�Q�R�W�� �E�H�� �L�U�U�H�S�D�U�D�E�O�\�� �K�D�U�P�H�G�� �L�I�� �P�R�Q�H�\�� �Z�L�O�O�� �D�O�O�H�J�H�G�O�\��

�V�R�O�Y�H���W�K�H�L�U���S�U�R�E�O�H�P�V����See id.���%�X�W���3�H�W�L�W�L�R�Q�H�U�V���G�H�P�R�Q�V�W�U�D�W�H���Q�H�L�W�K�H�U���L�U�U�H�S�D�U�D�E�O�H���K�D�U�P���Q�R�U���G�D�P�D�J�H�V����

�%�H�F�D�X�V�H���3�H�W�L�W�L�R�Q�H�U�V���I�D�L�O���W�R���S�U�R�Y�H���D�Q�\���P�R�Q�H�W�D�U�\���G�D�P�D�J�H�V���D�U�L�V�L�Q�J���I�U�R�P���W�K�H���*�0�3�����Q�R���E�R�Q�G���V�K�R�X�O�G��

�E�H���U�H�T�X�L�U�H�G���W�R���H�I�I�H�F�W�X�D�W�H���D���V�W�D�\���� 

�,�,�,�� �&�2�1�&�/�8�6�,�2�1��

�7�K�H���'�1�5�3�&�$���,�Q�W�H�U�Y�H�Q�R�U�V���K�D�Y�H���P�H�W���W�K�H���V�W�D�Q�G�D�U�G���I�R�U���D���V�W�D�\���D�Q�G���U�H�V�S�H�F�W�I�X�O�O�\���U�H�T�X�H�V�W���W�K�D�W��

�W�K�H���&�R�X�U�W���N�H�H�S���W�K�H���*�0�3���L�Q���S�O�D�F�H���S�H�Q�G�L�Q�J���D�S�S�H�D�O���Z�L�W�K���Q�R���U�H�T�X�L�U�H�P�H�Q�W���I�R�U���D���E�R�Q�G������
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�,�1�'�(�;���2�)���(�;�+�,�%�,�7�6����
�'�1�5�3�&�$���,�1�7�(�5�9�(�1�2�5�6�¶���5�(�3�/�<���,�1���6�8�3�3�2�5�7���2�)����

�0�2�7�,�2�1���)�2�5���6�7�$�<���3�(�1�'�,�1�*���$�3�3�(�$�/��
��

�( � ; �+�, �%�,�7�� � ' �( �6�&�5�,�3�7�,�2�1��
�1�8�0�%�(�5��

�2�)� � �3�$�*�(�6��

��������
�7�H�V�W�L�P�R�Q�\�� �R�I�� �:�L�O�I�U�H�G�� �%�D�L�O�H�\���� �,�Q���7�K�H�� �0�D�W�W�H�U�� �2�I�� �$�S�S�O�L�F�D�W�L�R�Q�V��
�������������������������������������������������������������������������������������������������D�Q�G����������������
�1�R�Y�����������������������7�U�D�Q�V�F�U�L�S�W���(�[�F�H�U�S�W�V��

������

��������
�7�H�V�W�L�P�R�Q�\���R�I���/�H�Y�L���6�K�R�G�D�����6�D�G�O�H�U���5�D�Q�F�K���0�D�Q�D�J�H�U�����,�Q���7�K�H���0�D�W�W�H�U��
�2�I�� �$�S�S�O�L�F�D�W�L�R�Q�V�� �������������� �������������� �������������� �������������� �������������� ��������������
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 1          A .   On the Home Ranch that she is talking about, my
  

 2   grandparents come in there in the early day.  We have proof
  

 3   that they was in there in 1875.  We're pretty near sure in
  

 4   our own family that they was in there in the sixties.  And
  

 5   there's been six generations on that old ranch.  So that's
  

 6   the question?
  

 7          Q.   Yes, that's the question.
  

 8          A.   And we do have prior use of the pond prior to
  

 9   1800 in the vested right.  We did have a vested right.
  

10          Q.   And you had a spring on your property, the Bailey
  

11   Spring?
  

12          A.   Yes, we did have a spring.
  

13          Q.   And the Bailey Spring went dry?
  

14          A.   It went dry.  It took 25 years to dry that spring
  

15   up after the electricity come in.
  

16          Q.   And then your -- you were granted groundwater
  

17   rights from the State Engineer; is that correct?
  

18          A.   Yes.  He allowed us to drill a well?
  

19          Q.   Yes.
  

20          A.   That's true.  He did, yes.
  

21          Q.   And you're not the paperwork guy that keeps track
  

22   of all the paperwork associated with your water rights, are
  

23   you?
  

24          A.   No, I'm not, no.
  

25          Q.   Your son and daughter-in-law do that; is that
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 1   Well, I do remember what I did yesterday.  But I won't
  

 2   remember this in a year.  So this isn't a memory test, okay.
  

 3   But back in 1982 this transcript says Mr. Bailey, that's you,
  

 4   if I was to apply for an application to drill a new well on
  

 5   the ranch down there, would I have a good chance of getting
  

 6   it or am I in the water basin?  Does that help you remember
  

 7   at all?
  

 8          A.   It makes sense, but I can't recall saying that.
  

 9   But if you've got it wrote down there, I'm not going to
  

10   dispute that I asked that.  I don't recall doing it.  But it
  

11   was a good question.
  

12          Q.   And there was a question about how much of the
  

13   Diamond Valley was covered with the designation.
  

14          A.   Yeah.  I heard that line chain different times.
  

15          Q.   And then Mr. Morros said, I can't predetermine
  

16   action on any application we might make.  You mean, would it
  

17   be subject to denial on the basis of being in the groundwater
  

18   basin and you say yes.  And he says under the present status
  

19   of the basin as far as the orders that have been issued by
  

20   the State Engineer.  Yes, absolutely.  And then you said, I
  

21   would be denied?  And he said if it was in the designated
  

22   portion of the basin, yes.
  

23               Now, you did end up getting a water right to
  

24   replace your spring; right?
  

25          A.   That's correct.
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 1          Q .   Were there springs south of you already dry?
  

 2          A.   See, the Romanos started drying up first because
  

 3   it's closer to the pump -- to the farm, you know.  And then
  

 4   Sulphur started first before the Romano, that part of the
  

 5   Romano.  But it's the first one that took a hit.  And then
  

 6   out in the middle of the valley, why, there was a spring
  

 7   dried off of that, I call it the Thompson Road.  And there
  

 8   was a pretty good spring right in that area that started
  

 9   taking a hit on that too.  It had a fair amount of water that
  

10   they -- There was a little house there at one time and they
  

11   claimed it burned down.  I don't ever recall it.
  

12          Q.   Well, do you know of something called Tule Dam
  

13   Spring?  Have you ever heard of that?  No?
  

14          A.   No, I don't.
  

15          Q.   But you talked about Sulphur Spring?
  

16          A.   Are you talking about the Romano on Tule Dam?
  

17   There is a Tule Dam, but I'm surprised you would know that.
  

18          Q.   Well, do you remember when it went dry?
  

19          A.   You mean to put a date on it?  I remember it
  

20   drying up, I sure do.
  

21          Q.   Well, why did it dry up in your opinion?
  

22          A.   Because we was pumping that water up there.
  

23          Q.   Pumping water where?
  

24          A.   Up in the farming area.
  

25          Q.   Down in the south part of the valley?
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 1          A .   Yeah.
  

 2          Q.   And do you think that's why Sulphur Spring dried
  

 3   up?
  

 4          A.   Yes.
  

 5          Q.   Do you think that's why the Romano wells stopped
  

 6   flowing?
  

 7          A.   I'm not sure of that.  Because them wells were
  

 8   there a long time and they could deteriorate.  Them wells
  

 9   could have rusted in the bottom.  And so I'm guessing
  

10   after -- They can only last so long.  So I'm not going to say
  

11   why some of them dried up or not.
  

12          Q.   What about your spring, why did it dry up?
  

13          A.   Because of the pumping up in the valley.  I was
  

14   part of it.
  

15          Q.   You have a ranch down there too?
  

16          A.   A farm, you mean?
  

17          Q.   A farm.
  

18          A.   We had a couple of them.
  

19          Q.   All right.  Do you think the pumping down south
  

20   has caused an impact to Shipley Spring?
  

21          A.   No, I don't.
  

22          Q.   Really?
  

23          A.   I don't.
  

24          Q.   So it could impact Bailey Spring but not Shipley
  

25   Spring?
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 1          Q .   Is it still a flowing well?
  

 2          A.   If you let it sit there long enough.  It don't
  

 3   flow immediately when you shut the -- When you shut the pump
  

 4   off are you talking about?
  

 5          Q.   Uh-huh.
  

 6          A.   No, it don't.
  

 7          Q.   So it doesn't come back the way it used to when
  

 8   you shut the well off?
  

 9          A.   No, it don't.
  

10          Q.   Do you have a meter on the well?
  

11          A.   Yes.  It pumps right at 900 under pressure.
  

12          Q.   Now, before you got the new well you flood
  

13   irrigated at your ranch; right?
  

14          A.   Uh-huh.
  

15          Q.   And now you can grow alfalfa on the ranch; right?
  

16          A.   We planted the alfalfa and grass, but the alfalfa
  

17   is pretty well gone.  We're pretty much in grass right now.
  

18          Q.   Is it a better crop now under the center pivot
  

19   than you had when you were flood irrigating?
  

20          A.   By far.  Grass does better now.  In comparison to
  

21   alfalfa, you get more ton age with grass.  I'm not going to
  

22   say the general rules, but I'm going to say we cut a little
  

23   more tonnage with the grass.
  

24               HEARING OFFICER JOSEPH-TAYLOR:  Mr. Taggart, how
  

25   is this helping us make our decision?
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 1          Q .   Okay.  Do you recall what year your spring went
  

 2   dry?
  

 3          A.   Well, we put -- Let's see, we put that pivot
  

 4   in -- I got associated with the fire in '99.  We had that
  

 5   pivot established either the year before -- it would be '98
  

 6   or '97, one of the two, it went dry at that time.  It was dry
  

 7   at that time.  It went dry.  It got down to the point of
  

 8   where the pond was probably running about, I'll throw it out
  

 9   there, say, two or 300 gallons.  But you couldn't do anything
  

10   with it because if you got 30 below zero and you had to water
  

11   them cows, it would freeze over and you was out of water.  I
  

12   mean, you couldn't do it.  It was actually worthless to you.
  

13               But we put the dam in to the point to where it
  

14   wouldn't run anymore because it was running out in to the
  

15   pivot and it was just making a mess.  So we dammed the water
  

16   up and it will stop flowing at a certain height, you know.
  

17   So we just dammed it off to where we couldn't use it anymore.
  

18          Q.   Would there be any flow from it today if it
  

19   weren't dammed up?
  

20          A.   No.  They don't raise there no more.  It's dry
  

21   there right now.
  

22          Q.   So did it dry shortly after you put in your
  

23   irrigation well?
  

24          A.   It took a while because it always dried it up
  

25   when you was pumping, but then when you quit pumping, why, it
                 CAPITOL REPORTERS (775) 882-5322

1015



 1   would co me back, see.  But it never run because we had it
  

 2   dammed off.  And you can darn near stop any spring if you put
  

 3   a dam around and raise it high enough because of the way the
  

 4   water stopped the flow.
  

 5               MR. FELLING:  Thank you.  No more questions.
  

 6                            EXAMINATION
  

 7   By The State Engineer:
  

 8          Q.   Just a couple, Mr. Bailey.  Do you remember the
  

 9   lawsuit that came to some kind of a conclusion in the late
  

10   forties, 1950s?
  

11          A.   Yes.
  

12          Q.   And I think your testimony was perhaps about five
  

13   years later the Sadler brothers had done a good job in
  

14   advancing the ranch or the farm and put in some alfalfa;
  

15   correct?
  

16          A.   That's correct.
  

17          Q.   Prior to 1950 -- Prior to 1950 -- Prior to even
  

18   1950 did you spend much time on the Sadler Ranch?  Do you
  

19   have first-hand knowledge of the lay of the land?
  

20          A.   Well, I always went down there with Brandon Gabbs
  

21   and that sort of stuff, yes, and I would have drove cows
  

22   through there and worked cows in the field.  I always helped
  

23   him work the cows because I was usually riding a colt and I
  

24   wanted him to get experience and I wanted him to be around
  

25   them cows.
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 1   STATE OF  NEVADA     )
                       )ss.

 2   COUNTY OF WASHOE    )
  

 3
  

 4                  I, CHRISTY Y. JOYCE, Official Certified Court
  

 5   Reporter for the State of Nevada, Department of Conservation
  

 6   and Natural Resources, Division of Water Resources, do hereby
  

 7   certify:
  

 8                  That on Thursday, the 21st day of November,
  

 9   2013, I was present at the Division of Water Resources,
  

10   Carson City, Nevada, for the purpose of reporting in verbatim
  

11   stenotype notes the within-entitled public hearing;
  

12                  That the foregoing transcript, consisting of
  

13   pages 890 through 1150, inclusive, includes a full, true and
  

14   correct transcription of my stenotype notes of said public
  

15   hearing.
  

16
  

17                  Dated at Reno, Nevada, this 16th day of
  

18   December, 2013.
  

19
  

20
  

21                                     __________________________
                                     CHRISTY Y. JOYCE, CCR #625

22
  

23
  

24
  

25
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 1   right.
  

 2                HEARING OFFICER JOSEPH-TAYLOR:  What's your name?
  

 3                MR. SHODA:  My name is Levi Shoda.  Last name is
  

 4   S-H-O-D-A.  And I'll apologize because I'm not a public
  

 5   speaker.
  

 6                HEARING OFFICER JOSEPH-TAYLOR:  You don't need to
  

 7   apologize, Mr. Shoda.
  

 8                MR. SHODA:  Okay.  I'm a rancher.  Thank you for
  

 9   letting me speak as well.  I am Levi Shoda and I am the
  

10   operation manager at Sadler Ranch.  I grew up in Douglas
  

11   County in the Carson Valley and I owned a custom hay company
  

12   and I leased ground for haying and cattle for a number of
  

13   years before going to Sadler Ranch.
  

14                I have seen battles over water rights in Douglas
  

15   County and what has and is happening to the Sadler Ranch in my
  

16   opinion is terrible.  It's really bad.  Now, this ranch has
  

17   the most senior rights in the Diamond Valley and those rights
  

18   have clearly been impacted by pumping of junior wells.  There
  

19   maybe other factors in that, but the most predominant factor
  

20   that we see is that, and we've spent a lot of effort with our
  

21   professionals to clarify that for us.
  

22                So the ranch, Sadler Ranch, is crippled by the
  

23   decrease in flows from Shipley Spring.  And I look at this
  

24   ranch every day and I have to work very hard to get 170 acres
  

25   irrigated that we can hay of those meadows today.  We are
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 1   priority  to make us whole, otherwise we will be first to be
  

 2   cut in the curtailment and that just doesn't make any sense to
  

 3   us.  Should an adjudication happen to finally decide the
  

 4   extent of our right, we agree with that.  An adjudication
  

 5   should happen.  And we are there.  We are ready to go.  We are
  

 6   asking for an adjudication on our ranch.
  

 7                But what -- should we wait for an adjudication to
  

 8   get the mitigation water?  Absolutely not.  The injury is
  

 9   obvious to anyone that needs -- and that needs to be fixed
  

10   right now.  Junior pumpers at Romano has caused our spring to
  

11   decline.  Pumping at the Brown Ranch has caused our spring to
  

12   decline.  Pumping at the Bailey's.  There's pumping all around
  

13   our spring and it's all caused it to decline.  And pumping in
  

14   the southern Diamond Valley has caused it -- it to decline.
  

15   Since everyone else can pump, I don't see why we can't pump.
  

16                Now, the county's solution has just been more
  

17   delay.  They delayed in the '60s.  They've delayed in the
  

18   '80s.  And it seems to now that they're still delaying.  And
  

19   it's time to do something.  Don't let this hearing fall into
  

20   the past train of inaction of ignoring the problem or denial
  

21   from delay.  Justice delayed is justice denied.
  

22                You've seen evidence where State Engineer in 1912
  

23   recognized our water rights.  You've seen evidence that the
  

24   courts have recognized our water rights.  The county in their
  

25   protest even recognizes our vested right.  So there is no
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 1   STATE OF  NEVADA   )
                     ) ss.

 2   CARSON CITY       )
  

 3
  

 4
  

 5
  

 6                I, MICHEL DOTY LOOMIS, a Certified Court
  

 7   Reporter, do hereby certify;
  

 8                That on the 22nd day of November, 2013, in Carson
  

 9   City, Nevada, I was present and took stenotype notes of the
  

10   hearing held before the Nevada Department of Conservation and
  

11   Natural Resources, Division of Water in the within entitled
  

12   matter, and thereafter transcribed the same into typewriting
  

13   as herein appears;
  

14                That the foregoing transcript, consisting of
  

15   pages 1152 through 1418, is a full, true and correct
  

16   transcription of my stenotype notes of said hearing.
  

17
  

18                Dated at Carson City, Nevada, this 16th day of
  

19   December, 2013.
  

20
  

21
  

22                                  ____________________________
                                  MICHEL DOTY LOOMIS, CCR #228

23
  

24
  

25
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�&�D�V�H���1�R�����&�9��������������������
���F�R�Q�V�R�O�L�G�D�W�H�G���Z�L�W�K���&�D�V�H���1�R�V����
�&�9���������������������D�Q�G���&�9��������������������

�'�H�S�W�����1�R������

�,�1���7�+�(���6�(�9�(�1�7�+���-�8�'�,�&�,�$�/���'�,�6�7�5�,�&�7���&�2�8�5�7��

�2�)���7�+�(���6�7�$�7�(���2�)���1�(�9�$�'�$���,�1���$�1�'���)�2�5���7�+�(���&�2�8�1�7�<���2�)���(�8�5�(�.�$��

�7�,�0�2�7�+�<���/�(�(���%�$�,�/�(�<���D�Q�G��
�&�2�1�6�7�$�1�&�(���0�$�5�,�(���%�$�,�/�(�<�����)�5�(�'����
�%�$�,�/�(�<���D�Q�G���&�$�5�2�/�<�1���%�$�,�/�(�<�����,�5�$��
�5�� �5�(�1�1�(�5�����D�Q���L�Q�G�L�Y�L�G�X�D�O�����D�Q�G
�0�2�1�7�,�5�$���5�(�1�1�(�5�����D�Q���L�Q�G�L�Y�L�G�X�D�O�����D�Q�G
�6�$�'�/�(�5���5�$�1�&�+�����/�/�&��

�3�H�W�L�W�L�R�Q�H�U�V����

�Y�V����

�7�,�0���:�,�/�6�2�1�����3���(�������1�H�Y�D�G�D���6�W�D�W�H����
�(�Q�J�L�Q�H�H�U�����'�,�9�,�6�,�2�1���2�)���:�$�7�(�5����
�5�(�6�2�8�5�&�(�6�����'�(�3�$�5�7�0�(�1�7���2�)����
�&�2�1�6�(�5�9�$�7�,�2�1���$�1�'���1�$�7�8�5�$�/����
�5�(�6�2�8�5�&�(�6����

�5�H�V�S�R�Q�G�H�Q�W����

�(�8�5�(�.�$���&�2�8�1�7�<�����'�,�$�0�2�1�'���1�$�7�8�5�$�/��
�5�(�6�2�8�5�&�(�6���3�5�2�7�(�&�7�,�2�1���$�1�'��
�&�2�1�6�(�5�9�$�7�,�2�1���$�6�6�2�&�,�$�7�,�2�1�����-�	�7��
�)�$�5�0�6�����*�$�/�/�$�*�+�(�5���)�$�5�0�6�����-�(�)�)��
�/�2�0�0�2�5�,�����0�	�&���+�$�<�����&�2�1�/�(�<���/�$�1�'���	��
�/�,�9�(�6�7�2�&�.�����/�/�&�����-�,�0���$�1�'���1�,�&�.��
�(�7�&�+�(�9�(�5�5�<�����7�,�0���$�1�'���6�$�1�'�,�(���+�$�/�3�,�1����
�'�,�$�0�2�1�'���9�$�/�/�(�<���+�$�<���&�2�������0�$�5�.��
�0�2�<�/�(���)�$�5�0�6�����/�/�&�����'���)�����$�1�'���(���0����
�3�$�/�0�2�5�(���)�$�0�,�/�<���7�5�8�6�7�����%�,�/�/���$�1�'��
�3�$�7�5�,�&�,�$���1�2�5�7�2�1�����6�(�6�7�$�1�2�9�,�&�+���+�$�<��
�	���&�$�7�7�/�(�����/�/�&�����-�(�5�5�<���$�1�'�(�5�6�2�1�����%�,�/�/��
�$�1�'���'�$�5�/�$���%�$�8�0�$�1�1����

�5�H�V�S�R�Q�G�H�Q�W�V���,�Q�W�H�U�Y�H�Q�R�U�V������

� �� �

�6�8�3�3�/�(�0�(�1�7�$�/���'�(�&�/�$�5�$�7�,�2�1���2�)���'�$�/�(���&�����%�8�*�(�1�,�*����
�,�1���6�8�3�3�2�5�7���2�)���'�1�5�3�&�$���,�1�7�(�5�9�(�1�2�5�6�¶���5�(�3�/�<���,�1���6�8�3�3�2�5�7���2�)���0�2�7�,�2�1���)�2�5��

�6�7�$�<���3�(�1�'�,�1�*���$�3�3�(�$�/���2�)���2�5�'�(�5���*�5�$�1�7�,�1�*���3�(�7�,�7�,�2�1�6���)�2�5���-�8�'�,�&�,�$�/��
�5�(�9�,�(�:���2�)���6�7�$�7�(���(�1�*�,�1�(�(�5���2�5�'�(�5������������
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�� �,�����'�D�O�H���&�����%�X�J�H�Q�L�J�����G�R���K�H�U�H�E�\���V�Z�H�D�U���X�Q�G�H�U���S�H�Q�D�O�W�\���R�I���S�H�U�M�X�U�\���W�K�D�W���W�K�H���D�V�V�H�U�W�L�R�Q�V���R�I���W�K�L�V��

�G�H�F�O�D�U�D�W�L�R�Q���D�U�H���W�U�X�H���D�Q�G���F�R�U�U�H�F�W����

���� �,���D�P���R�Y�H�U���W�K�H���D�J�H���R�I���H�L�J�K�W�H�H�Q�������������\�H�D�U�V�������,���K�D�Y�H���S�H�U�V�R�Q�D�O���N�Q�R�Z�O�H�G�J�H���R�I���W�K�H���I�D�F�W�V��

�V�W�D�W�H�G�� �Z�L�W�K�L�Q�� �W�K�L�V�� �G�H�F�O�D�U�D�W�L�R�Q������ �,�I�� �F�D�O�O�H�G�� �D�V�� �D�� �Z�L�W�Q�H�V�V���� �,�� �Z�R�X�O�G�� �E�H�� �F�R�P�S�H�W�H�Q�W�� �W�R�� �W�H�V�W�L�I�\�� �W�R�� �W�K�H�V�H��

�I�D�F�W�V����

���� �7�K�L�V�� �G�H�F�O�D�U�D�W�L�R�Q�� �L�V�� �R�I�I�H�U�H�G�� �W�R�� �D�X�W�K�H�Q�W�L�F�D�W�H�� �F�H�U�W�D�L�Q�� �G�R�F�X�P�H�Q�W�V�� �D�W�W�D�F�K�H�G�� �W�R�� �W�K�H����

�'�1�5�3�&�$���,�Q�W�H�U�Y�H�Q�R�U�V�¶���5�H�S�O�\���L�Q���6�X�S�S�R�U�W���R�I���0�R�W�L�R�Q���I�R�U���6�W�D�\���3�H�Q�G�L�Q�J���$�S�S�H�D�O���R�I���2�U�G�H�U���*�U�D�Q�W�L�Q�J��

�3�H�W�L�W�L�R�Q�V���I�R�U���-�X�G�L�F�L�D�O���5�H�Y�L�H�Z���R�I���6�W�D�W�H���(�Q�J�L�Q�H�H�U���2�U�G�H�U���������������³�5�H�S�O�\�´��������

���� �,���D�P���W�K�H���P�D�Q�D�J�L�Q�J���P�H�P�E�H�U���R�I���'�D�O�H���&�����%�X�J�H�Q�L�J�����&�R�Q�V�X�O�W�L�Q�J���+�\�G�U�R�J�H�R�O�R�J�L�V�W�����/�/�&�����,��

�Z�R�U�N���R�X�W���R�I���D���I�L�H�O�G���R�I�I�L�F�H���L�Q���(�X�U�H�N�D�����1�H�Y�D�G�D��������

���� �,�� �K�R�O�G���D���%�D�F�K�H�O�R�U�¶�V���G�H�J�U�H�H���L�Q���*�H�R�O�R�J�\�� �D�Q�G���H�D�U�Q�H�G���P�\�� �0�D�V�W�H�U���R�I�� �6�F�L�H�Q�F�H���'�H�J�U�H�H���L�Q��

�+�\�G�U�R�O�R�J�\���D�Q�G���+�\�G�U�R�J�H�R�O�R�J�\���I�U�R�P���W�K�H���8�Q�L�Y�H�U�V�L�W�\���R�I���1�H�Y�D�G�D�����5�H�Q�R��������

���� �,���S�U�H�S�D�U�H�G���W�K�H���P�D�S�V���D�W�W�D�F�K�H�G���K�H�U�H�W�R���X�V�L�Q�J���L�Q�I�R�U�P�D�W�L�R�Q���I�U�R�P���W�K�H���1�H�Y�D�G�D���'�L�Y�L�V�L�R�Q���R�I��

�:�D�W�H�U���5�H�V�R�X�U�F�H�V����

���� �7�K�H���P�D�S�V���V�K�R�Z���W�K�H���O�R�F�D�W�L�R�Q���R�I���V�X�U�I�D�F�H���D�Q�G���X�Q�G�H�U�J�U�R�X�Q�G���Z�D�W�H�U���U�L�J�K�W�V���L�Q���W�K�H���'�L�D�P�R�Q�G��

�9�D�O�O�H�\���+�\�G�U�R�J�U�D�S�K�L�F���%�D�V�L�Q�����L�Q�F�O�X�G�L�Q�J���W�K�H���Z�D�W�H�U���U�L�J�K�W�V���R�I���3�H�W�L�W�L�R�Q�H�U�V�����7�K�H���I�L�U�V�W���V�K�R�Z�V���W�K�H���S�O�D�F�H�V���R�I���X�V�H��

�D�Q�G���W�K�H���V�H�F�R�Q�G���F�R�Q�W�D�L�Q�V���D�G�G�L�W�L�R�Q�D�O���G�H�W�D�L�O���V�K�R�Z�L�Q�J���W�K�H���S�R�L�Q�W�V���R�I���G�L�Y�H�U�V�L�R�Q���X�V�H�G���E�\���W�K�H���3�H�W�L�W�L�R�Q�H�U�V������

�,�� �G�H�F�O�D�U�H�� �X�Q�G�H�U�� �S�H�Q�D�O�W�\�� �R�I�� �S�H�U�M�X�U�\�� �X�Q�G�H�U�� �W�K�H���O�D�Z�V�� �R�I�� �W�K�H�� �6�W�D�W�H�� �R�I�� �1�H�Y�D�G�D�� �W�K�D�W�� �W�K�H��

�I�R�U�H�J�R�L�Q�J���L�V���W�U�X�H���D�Q�G���F�R�U�U�H�F�W��������

�� �'�$�7�(�'���W�K�L�V�����V�W���G�D�\���R�I���-�X�Q�H������������������
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�,�1���7�+�(���6�8�3�5�(�0�(���&�2�8�5�7���2�)���7�+�(���6�7�$�7�(���2�)���1�(�9�$�'�$ ��

��
�-�$�6�2�1���.�,�1�*�����3���(�������1�H�Y�D�G�D���6�W�D�W�H��
�(�Q�J�L�Q�H�H�U�����'�,�9�,�6�,�2�1���2�)���:�$�7�(�5��
�5�(�6�2�8�5�&�(�6�����'�(�3�$�5�7�0�(�1�7���2�)��
�&�2�1�6�(�5�9�$�7�,�2�1���$�1�'���1�$�7�8�5�$�/��
�5�(�6�2�8�5�&�(�6����
��
�� �$�S�S�H�O�O�D�Q�W�V����
��
�� �Y�V����
��
�3�$�+�5�8�0�3���)�$�,�5���:�$�7�(�5�����/�/�&������
�D���1�H�Y�D�G�D���O�L�P�L�W�H�G���O�L�D�E�L�O�L�W�\���F�R�P�S�D�Q�\����
�6�7�(�9�(�1���3�(�7�(�5�6�2�1�����D�Q���L�Q�G�L�Y�L�G�X�D�O����
�0�,�&�+�$�(�/���/�$�&�+�����D�Q���L�Q�G�L�Y�L�G�X�D�O����
�3�$�8�/���3�(�&�.�����D�Q���L�Q�G�L�Y�L�G�X�D�O����
�%�5�8�&�(���-�$�%�(�2�8�5�����D�Q���L�Q�G�L�Y�L�G�X�D�O�����D�Q�G��
�*�(�5�$�/�'���6�&�+�8�/�7�(�����D�Q���L�Q�G�L�Y�L�G�X�D�O����
��
�� �5�H�V�S�R�Q�G�H�Q�W�V����

�� ��
��
��
��
��
��

�&�D�V�H���1�R����������������
��

��
�(�0�(�5�*�(�1�&�<���0�2�7�,�2�1���8�1�'�(�5���1�5�$�3���������H����

�)�2�5���6�7�$�<���2�)���'�,�6�7�5�,�&�7���&�2�8�5�7�¶�6���2�5�'�(�5���*�5�$�1�7�,�1�*���3�(�7�,�7�,�2�1��
�)�2�5���-�8�'�,�&�,�$�/���5�(�9�,�(�:���3�(�1�'�,�1�*���$�3�3�(�$�/���3�8�5�6�8�$�1�7���7�2���1�5�$�3��

�����D�����������$�1�' ���5�(�4�8�(�6�7���)�2�5���$�'�0�,�1�,�6�7�5�$�7�,�9�(���6�7�$�<���3�(�1�'�,�1�*��
�'�(�&�,�6�,�2�1���2�1���8�1�'�(�5�/�<�,�1�*���0�2�7�,�2�1���)�2�5���6�7�$�<��

��
�,�0�0�(�'�,�$�7�(���$�&�7�,�2�1���5�(�4�8�(�6�7�(�'��

��
�-�D�V�R�Q�� �.�L�Q�J���� �3���(������ �W�K�H�� �6�W�D�W�H�� �(�Q�J�L�Q�H�H�U���� �L�Q�� �K�L�V�� �F�D�S�D�F�L�W�\�� �D�V���W�K�H�� �1�H�Y�D�G�D�� �6�W�D�W�H��

�(�Q�J�L�Q�H�H�U���� �'�H�S�D�U�W�P�H�Q�W�� �R�I�� �&�R�Q�V�H�U�Y�D�W�L�R�Q�� �D�Q�G�� �1�D�W�X�U�D�O�� �5�H�V�R�X�U�F�H�V���� �'�L�Y�L�V�L�R�Q�� �R�I�� �:�D�W�H�U��

�5�H�V�R�X�U�F�H�V�����K�H�U�H�D�I�W�H�U���³�6�W�D�W�H���(�Q�J�L�Q�H�H�U�´�������E�\���D�Q�G���W�K�U�R�X�J�K���F�R�X�Q�V�H�O�����1�H�Y�D�G�D���$�W�W�R�U�Q�H�\��

�*�H�Q�H�U�D�O���$�G�D�P���3�D�X�O���/�D�[�D�O�W���D�Q�G���'�H�S�X�W�\���$�W�W�R�U�Q�H�\���*�H�Q�H�U�D�O���-�D�P�H�V���1�����%�R�O�R�W�L�Q�����K�H�U�H�E�\��

�P�R�Y�H�V���W�K�L�V���+�R�Q�R�U�D�E�O�H���&�R�X�U�W���R�Q���D�Q���H�P�H�U�J�H�Q�F�\���E�D�V�L�V���X�Q�G�H�U���1�H�Y�D�G�D���5�X�O�H���R�I���$�S�S�H�O�O�D�W�H��

Electronically Filed
Jan 02 2019 03:53 p.m.
Elizabeth A. Brown
Clerk of Supreme Court
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�3�U�R�F�H�G�X�U�H�����³�1�5�$�3�´�����������H�������I�R�U���D���V�W�D�\���R�I���W�K�H���'�L�V�W�U�L�F�W���&�R�X�U�W�¶�V���2�U�G�H�U���*�U�D�Q�W�L�Q�J���3�H�W�L�W�L�R�Q��

�I�R�U���-�X�G�L�F�L�D�O���5�H�Y�L�H�Z���S�H�Q�G�L�Q�J���W�K�H���6�W�D�W�H���(�Q�J�L�Q�H�H�U�¶�V���D�S�S�H�D�O���R�I���W�K�L�V���2�U�G�H�U���W�R���W�K�H���1�H�Y�D�G�D��

�6�X�S�U�H�P�H���&�R�X�U�W�����S�X�U�V�X�D�Q�W���W�R���1�5�$�3�������D���������7�K�L�V���0�R�W�L�R�Q���L�V���E�D�V�H�G���X�S�R�Q���W�K�H���I�R�O�O�R�Z�L�Q�J��
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IN THE SUPREME COURT OF THE STATE OF NEVADA 

JASON KING, RE., Nevada State 
Engineer, DIVISION OF WATER 
RESOURCES, DEPARTMENT OF 
CONSERVATION AND NATURAL 
RESOURCES, 

Appellants, 	1 
	

Case No. 77722 

VS. 

PAHRUMP FAIR WATER, LLC., 
a Nevada limited-liability company; 
STEVEN PETERSON, an 
individual; MICHAEL LACH, 
an individual; PAUL PECK, 
an individual; BRUCE JABEOUR, 
an individual; and GERALD 
SCHULTE, an individual, 

Resnondents. 

DECLARATION OF JOHN GUILLORY, P.E., 
NEVADA DIVISION OF WATER RESOURCES, MANAGER II, 

LAS VEGAS BRANCH OFFICE 

I, JOHN GUILLORY, P.E., hereby state that the assertions of this 

declaration are true: 

1. I have personal knowledge of the matters asserted herein 

and am competent to testify thereto, save for those matters asserted on 

II, 

1- 



information and belief, and for those matters, I am informed and 

believe them to be true. 

2. I am currently employed by the Nevada Division of Water 

Resources (DWR), as a Professional Engineer (P.E.), in the position of 

Manager II for DWR's Las Vegas Branch Office. 

3. In connection with the case of Jason King, P.E., Nevada 

State Engineer, Division of Water Resources, Department of 

Conservation and Natural Resources v. Pahrump Fair Water, LLC., 

et al., Case No. 77722, in the Nevada Supreme Court, on appeal from 

Case No. CV 39524 in the Fifth Judicial District Court of the State of 

Nevada, in and for the County of Nye, the Office of the Nevada Attorney 

General contacted me and requested that I, as a Manager II with DWR 

experienced with the Pahrump Basin, provide truthful and accurate 

information relevant to legal briefs that they intend to file with the 

Court on behalf of DWR and the State Engineer, and for other proper 

purposes. 

4. Since the oral argument before the District Court, held on 

November 8, 2018, wherein the District Court, from the bench, granted 

the Petition for Judicial Review and effectively reversed Amended 



Order No. 1293A, DVVR has received 232 Notices of Intent to Drill new 

domestic wells in the Pahrump Basin. 

Pursuant to NRS 53.045, I hereby certify, under penalty of 

perjury, that the foregoing is true and correct. 

Executed on this   P  t%)-2?"-   day of January, 2019. 

.3- 



No. 77722 

FILED 
JAN 1 1 2019 

ELIZABETH A. BROWN 
CLERK OF SUPREME COURT 

BY DEPUTY CLERK 

IN THE SUPREME COURT OF THE STATE OF NEVADA 

JASON KING, P.E., NEVADA STATE 
ENGINEER, DIVISION OF WATER 
RESOURCES, DEPARTMENT OF 
CONSERVATION AND NATURAL 
RESOURCES, 
Appellant, 
vs. 
PAHRUMP FAIR WATER, LLC, A 
NEVADA LIMITED-LIABILTY 
COMPANY; STEVEN PETERSON, AN 
INDIVIDUAL; MICHAEL LACH, AN 
INDIVIDUAL; PAUL PECK, AN 
INDIVIDUAL; BRUCE JABEOUR, AN 
INDIVIDUAL; AND GERALD 
SCHULTE, AN INDIVIDUAL, 
Respondents. 

ORDER GRANTING STAY 
AND EXPEDITING APPEAL 

This is an appeal from a district court order granting a petition 

for judicial review in a water law case and reversing State Engineer Order 

1293A restricting the drilling of new domestic wells. Appellant State 

Engineer filed an emergency motion to stay the district court's order 

pending appeal, and we entered a temporary stay pending receipt and 

consideration of any opposition, which respondents have now filed. Having 

considered appellant's motion and supporting documents, respondents' 

opposition, and appellant's reply under the NRAP 8 factors, we conclude 

that the balance of harms weighs in favor of a stay. NRAP 8(c). Accordingly, 

we grant appellant's motion and stay enforcement of the district court's 

December 6, 2018, order granting judicial review and reversing State 

Engineer Order 1293A, pending further order of this court. 

- 0 rrsi 



In light of the stay's potential impacts on respondents, however, 

we further conclude that this appeal should be expedited. Therefore, 

appellant shall have until February 15, 2019, to file and serve the opening 

brief and appendix. NRAP 31(a). Briefing shall thereafter proceed in 

accordance with NRAP 31(a)(1), but no extensions of time will be granted 

absent extreme and unforeseeable circumstances. 

It is so ORDERED. 

Hardesty 

Silver 

cc: 	Hon. Steven Elliott, Senior Judge 
Attorney General/Carson City 
Taggart & Taggart, Ltd. 
Nye County Clerk 
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Case No. CV-1902-348
(Consolidated with CV-1902-349 and CV-1902-350)

Dept. No. 2

IN THE SEVENTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF EUREKA

TIMOTHY LEE & CONSTANCE MARIE
BAILEY; FRED & CAROLYN BAILEY;
IRA R. & MONTIRA RENNER; and
SADLER RANCH, LLC,

Petitioners,

vs.

TIM WILSON, P.E., Nevada State
Engineer, DIVISION OF WATER
RESOURCES, DEPARTMENT OF
CONSERVATION AND NATURAL
RESOURCES,

Respondent,

EUREKA COUNTY; and DNRPCA
INTERVENORS,

Intervenors.

STATE ENGINEER'S REPLY IN
SUPPORT OF DNRPCA

INTERVENORS' MOTION FOR
STAY PENDING APPEAL OF

ORDER GRANTING PETITIONS
FOR JUDICIAL REVIEW OF STATE

ENGINEER ORDER 1302

Tim Wilson, P.E., in his capacity as the Nevada State Engineer, Department of

Conservation and Natural Resources, Division of Water Resources (hereafter "State

Engineer"), by and through counsel, Nevada Attorney General Aaron D. Ford and Senior

Deputy Attorney General James N. Bolotin, hereby fi les this Reply in support of the

Motion for Stay Pending Appeal fi led by Intervenors Diamond Natural Resources

Protection and Conservation Association, J&T Farms, Gallagher Farms, Jeff Lommori,

M&C Hay, Conley Land & Livestock, LLC, Jim and Nick Etcheverry, Tim and Sandie

Halpin, Diamond Valley Hay Co., Mark Moyle Farms, LLC, D.F. and E.M. Palmore

Family Trust, Bill and Patricia Norton, Sestanovich Hay & Cattle, LLC, Jerry Anderson,
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and BiU and Darla Baumann (collectively "DNRPCA"). This Reply is based upon the

attached Points and Authorities, the pleadings and papers on fi le herein, any oral

argument this Court may allow, and any other matters this Court may consider.

POINTS AND AUTHORITIES

I. INTRODUCTION

Unquestionably, the object of the appeal is to keep the Diamond Valley

Groundwater Management Plan ("DV GMP") in place in order to improve the health of

the Diamond Valley groundwater basin, such that the State Engineer can lift the Critical

Management Area ("CMA") designation and avoid curtailment by priority. See

NRS 534.037 and NRS 534.110(7). As shown by DNRPCA in its Motion for Stay Pending

Appeal, the DV GMP is succeeding in improving the health of the basin. DNRPCA's

Motion for Stay Pending Appeal, pp. 4^5. Thus, prior to the Court's Findings of Fact,

Conclusions of Law, Order Granting Petitions for Judicial Review dated April 27, 2020

("April 2020 Order"), the DV GMP was well on its way to completing the "necessary steps

for removal of the basin's designation as a [CMA]." NRS 534.037(1). Despite the

allegations and arguments made in the Oppositions fi led by Petitioners Timothy Lee

Bailey & Constance Marie Bailey and Fred Bailey & Carolyn Bailey ("the Baileys") and

Petitioners Sadler Ranch, LLC, and Ira R. & Montira Renner ("Sadler/Renner")

(collectively "Petitioners"), it is a fact that the aforementioned object of this appeal will be

defeated if the DNRPCA Intervenors' Motion for Stay Pending Appeal is denied.

Sadler/Renner attempt to draw a distinction between the data provided by

DNRPCA and the ultimate goal of the appeal, while arguing that there are other tools

available to the State Engineer to address the over-pumping of Diamond Valley. See

Sadler/Renner's Opposition, pp. 10-12. Similarly, the Baileys concede that the object of

the appeal will be, at least in part, defeated, arguing that the purpose of the appeal will

not be "permanently defeated" absent a stay. See Baileys' Opposition, p. 8 (emphasis

added). Rather, the Baileys argue that the absence of the DV GMP during the appeal will

not "defeat the long-term purpose of the GMP" but that the "GMP can simply be
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reinstated" should DNRPCA, Eureka County, and the State Engineer prevail in this

appeal. Baileys' Opposition, p. 10.

Petitioners seem to ignore the fact that the State Engineer's CMA designation o

Diamond Valley on August 25, 2015, started a 10-year clock. NRS 534.110(7); see also

SE ROA at 134—138. This 10-year clock stopped once the State Engineer approved the

DV GMP on January 11, 2019, fi nding that it set forth the necessary steps for removal o

Diamond Valley's CMA designation, pursuant to NRS 534.037(1), after considering the

necessary factors pursuant to NRS 534.037(2). SE ROA at 2-19. Deactivating the

DV GMP while the case is on appeal at the Nevada Supreme Court leaves the proponents

of the DV GMP with choices that are insufficient to truly preserve the purpose of the

appeal, as progress towards removal of the CMA designation is lost and the 10-year

countdown toward mandatory curtailment looms. See NRS 534.110(7).

Additionally, Petitioners have not sufficiently shown that they will be harmed by a

stay while this case is on appeal, as their allegations of harm resulting from the stay are

speculative in nature. Conversely, the State of Nevada will be harmed if a stay is denied

as the State Engineer will be unable to enforce the GMP that he approved pursuant to

NRS 534.037. This jeopardizes the progress that has been made in Diamond Valley,

representing a threat to the basin's health while forcing the situation closer to requiring

the State Engineer to restrict withdrawals to priority rights. Such a result would result

in significant harm to Intervenors, and harm the State Engineer's ability to enforce the

DV GMP he approved pursuant to statute. The balance of potential harms weighs in

favor of a stay in this case while the Supreme Court addresses the legality of the

DV GMP and interprets NRS 534.037 and 534.110(7) for the fi rst time. This is especially

true given the State Engineer's and Intervenors' openness to an order fi :om this Court

that keeps the DV GMP intact but excepts Petitioners from compliance with the GMP

during the pendency of the appeal.

///

///
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The State Engineer respectfully requests that this Court stay its April 2020 Order

pending appeal to the Nevada Supreme Court as the factors of Nevada Rule of Appellate

Procedure ("NRAP") 8(c) weigh in favor of the requested stay pending appeal.

II. BACKGROUND

The State Engineer will not belabor the procedural history of this case, as it has

been accurately illustrated in DNRPCA's Motion for Stay Pending Appeal and elsewhere

in the record. On May 19, 2020, this Court issued an Order denying DNRPCA's Ex Parte

Motion for Order Shortening Time, but granting a temporary stay of its April 2020 Order

pending a decision on the instant Motion for Stay Pending Appeal. Since DNRPCA fi led

its Motion for Stay Pending Appeal, the State Engineer and Intervenor Eureka County

have fi led Notices of Appeal. The State Engineer fi led a joinder to the Motion for Stay on

May 19, 2020, and Eureka County fi led a joinder to the Motion for Stay on May 21, 2020

Petitioners timely fi led Oppositions to the Motion for Stay Pending Appeal on May 26,

2020. The State Engineer now timely fi les this reply in support of DNRPCA's Motion for

Stay Pending Appeal.

III. ARGUMENT

A. Legal Standard for a Stay Pending Appeal

The State of Nevada and its agencies are not automatically entitled to a stay of a

trial court's judgment on mere fi ling of a notice of appeal; rather, the government must

make a separate and distinct application for a stay of judgment pending appeal. Clark

Cnty. Office of Coroner/Med. Exam'r v. Las Vegas Review-Journal, 134 Nev. Adv. Op. 24,

415 P.3d 16, 19 (2018) (citing Nelson v. Heer, 121 Nev. 832, 834 n.4, 122 P.3d 1252, 1253

n.4 (2005); Public Serv. Comm'n v. First Jud. Dist. Ct, 94 Nev. 42, 45—46, 574 P.2d 272,

274 (1978)). Pursuant to NRCP 62(c), when an appeal is taken from a fi nal judgment

granting, dissolving, or denying an injunction, the court in its discretion may stay,

suspend, modify, restore, or grant an injunction during the pendency of the appeal upon

such terms as to bond or otherwise as it considers proper for the security of the rights of

the adverse party. Pursuant to NRCP 62(e), when an appeal is taken by the State or by
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1  any county, city, town, or other political subdivision of the State, or an officer or agency

2  thereof, and the operation or enforcement of the judgment is stayed, no bond, obligation,

3  or other security is required fr om the appellant.

4  Before moving for a stay pending appeal at the appellate court, NRAP 8(a)(1)

5  ordinarily requires a party seeking a stay pending appeal to move for such relief fi rst in

6  the district court. Nevada Rule of Appellate Procedure ("NRAP") 8(c) requires the

7  Supreme Court or Court of Appeals to consider the following factors in deciding whether

8 II to issue a stay or injunction pending appeal
9

10

(1) Whether the object of the appeal or writ petition will be
defeated if the stay or injunction is denied;

(2) Whether appellant/petitioner will s
11

uffer irreparable or
serious injury if the stay or injunction is denied;

(3) Whether respondent/real party in interest will suffer
-,o irreparable or serious injury if the stay or injunction is

granted; and
Whether appellant/petitioner is hkely to prevail on the
merits in the appeal or writ petition.

14 While the Nevada Supreme Court generally does not hold that one factor carries

15 more weight than others, the Court has recognized that if one or two factors are

16 especially strong, they may counterbalance other weak factors. Mikohn Gaming Corp. v.
17 McCrea, 120 Nev. 248, 251, 89 P.3d 36, 38 (2004) (citing Hansen v. Eighth Jud. Dist. Ct.

18 \\ex rel Cnty. of Clark, 116 Nev. 650, 659, 6 P.3d 982, 987 (2000)). In other contexts,
19 specifically regarding an order refusing to compel arbitration, the Nevada Supreme Court

20 has articulated that the fi rst stay factor takes on added significance and generally
21 warrants a stay pending resolution of the appeal. Mikohn Gaming Corp., 120 Nev.
22 at 251, 89 P.3d at 38. The other stay factors remain relevant to the Court's analysis, but
23 "absent a strong showing that the appeal lacks merit or that irreparable harm will result

24 if a stay is granted, a stay should issue to avoid defeating the object of the appeal." Id.,
25 120 Nev. at 251-52, 89 P.3d at 38.

26 ///

27 ///

28 II///
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B. The Balance of Factors under NRAP 8(c) Weighs in Favor of a Stay

of the April 2020 Order Pending Appeal

The State Engineer respectfully joins Intervenors in seeking a stay of this Court's

April 2020 Order while these parties seek appellate review from the Nevada Supreme

Court. Pursuant to NRCP 62(c), it is within this Court's discretion to stay a fina

judgment that is injunctive in nature during the pendency of an appeal. This Court's

April 2020 Order is injunctive in nature, as it can be construed either as preventing the

State Engineer fr om enforcing the DV GMP that he approved pursuant to the

requirements of NRS 534.037, or dissolving the injunctive nature of Order No. 1302.

While NRCP 62(c) ordinarily requires a bond or other security for such a request, the

State Engineer is the administrator of the Nevada Division of Water Resources, an

agency of the State of Nevada, and therefore no bond, obligation, or other security is

required fr om the State Engineer. NRCP 62(e).

In this case, the fi rst factor (the threat that the object of the appeal will be defeated

if a stay is not issued) should hold substantial weight sufficient to justify the requested

stay. As stated in the Introduction above, there are multiple factors at work in this case

that would defeat the object of the appeal should the DV GMP be deactivated during the

pendency of the appeal. The entire purpose of the development, and subsequent

approval, of the DV GMP was so the groundwater users in Diamond Valley could avoid

the mandatory curtailment required after 10 consecutive years of a CMA designation in

the absence of a GMP adopted pursuant to NRS 534.037. See NRS 534.110(7).

The State Engineer issued Order No. 1302 approving the DV GMP after holding

the necessary public hearing pursuant to NRS 534.037(3) and considering the necessary

factors pursuant to NRS 534.037(2). This Court held that the State Engineer complied

with these provisions of the law. See April 2020 Order, pp. 12-16. The State Engineer

did so after a majority of holders of permits or certificates to appropriate water in

Diamond Valley spent years developing the DV GMP and garnering majority support for

the plan. See DNRPCA's Motion for Stay Pending Appeal, pp 6-7. Deactivating the
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DV GMP while this case is being reviewed by the Nevada Supreme Coiurt risks reversing

the progress already made under the DV GMP towards improving the health of the basin

while simultaneously restarting the 10-year clock towards mandatory curtailment. This

represents a significant threat to the DV GMP as a whole, as any setback in the

DV GMP's progress impairs the State Engineer's ability to eventually lift the CMA

designation pursuant to the terms of the community's GMP. This makes curtailment

more likely, and the object of the DV GMP, Order No. 1302, and the instant appeal is to

avoid this result.

Additionally, the State Engineer, and the State of Nevada as a whole, will suffer

serious, potentially irreparable, harm should this stay not issue. This harm is tied to the

increased likelihood of curtailment described above. The purpose of approving the

DV GMP was to avoid this result, a result that would cause widespread and irreparable

harm throughout Diamond Valley. The State Engineer will comply with this statutorily

required management of the basin should the DV GMP and Order No. 1302 ultimately be

invalidated by the Nevada Supreme Court, and the community members otherwise fail to

succeed in garnering the approval of a different GMP prior to the expiration of

NRS 534.110(7)'s 10-year period. However, the State Engineer, and the community as a

whole, are irreparably harmed if this harsh result becomes an inevitability while they

seek an appeal to keep in place the DV GMP, adopted pursuant to statute, such that the

10-year clock is permanently halted. New Motor Veh. Bd. of Ca. v. Orrin W. Fox Co.,

434 U.S. 1345, 1351, 98 S. Ct. 359, 54 L.Ed.2d 439 (1977) (Rehnquist, J., in chambers)

(concluding that any time a State is enjoined by a court from effectuating statutes

enacted by representatives of its people, it suffers a form of irreparable injury."). The

purpose of the DV GMP is to set forth the "road to recover}^" to avoid curtailment and lift

Diamond Valley's CMA Designation. See April 2020 Order, p. 15; see also

NRS 534.037(1). The State Engineer and Intervenors should be allowed to have this road

to recovery reviewed by the Supreme Court without simultaneously having the clock tick

///
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towards mandatory curtailment, threatening irreparable harm that defeats the object of

the appeal.

Conversely, Petitioners present hypothetical harms when they allege they will be

harmed if a stay is granted during the pendency of the appeal. The reductions in

allocations under the GMP that would take place during the relatively short period of

time that this case will be at the Nevada Supreme Court are not irreparable in nature.

Additionally, the bases of this harm (priority, impairment of vested rights, transfer of

water rights) are key contentions on appeal, as the State Engineer and Intervenors

intend to argue that these alleged "harms" are actually the result of the DV GMP being

approved as intended when the Legislature adopted NRS 534.037 and 534.110(7). Any

fluctuations up and down in pumping over the course of the DV GMP are factored into

the plan, as the reduction in allocations over the entirety of the plan ultimately mandates

reduced pumping fr om the pre-DV GMP state, thus allowing the State Engineer to lift the

CMA designation at the end of the DV GMP's planning horizon. See SE ROA at 15-19.

This road to recovery in the DV GMP also will ultimately improve groundwater

levels such that vested rights will actually be improved through the life of the DV GMP

rather than impaired. Any argument that potential transfers of shares under the

DV GMP could result in harm is completely speculative and ignores the State Engineer's

ability to block such transfers or otherwise require that they adhere to the more stringent

statutory process. SE ROA at 8—9, 236—237. These alleged potential harms become even

more speculative when the Court considers that the State Engineer and Intervenors have

expressed their agreement to have this Court issue a stay order during this appeal that

keeps the DV GMP in place but provides an exception for Petitioners fr om required

adherence to the GMP.

Regarding the likelihood of success on the merits factor, the Supreme Court has

held that where the object of an appeal wiU be defeated if the stay is denied, a stay is

generally warranted; however, "the party opposing the stay motion can defeat the motion

5y making a strong showing that appellate relief is unattainable" particularly where "the
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1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

appeal appears fr ivolous or if the appellant apparently fi led the stay motion purely for

dilatory purposes." Mikohn Gaming Corp., 120 Nev. at 253, 89 P.3d at 40. Here, the

State Engineer is appealing this Court's ruling in good faith, seeking to uphold his

approval of the DV GMP pursuant to statute, in order to improve the health of the

Diamond Valley groundwater basin, lift the CMA designation, and avoid curtailment by

priority. Despite this Court's fi nding to the contrary, the State Engineer will argue that

he did in fact have authority to approve the DV GMP under the existing tenets of Nevada

Water Law. Similarly, DNRPCA has laid out good faith arguments for why the appeal is

likely to be successful. See DNRPCA's Motion for Stay Pending Appeal. Therefore, the

likehhood of success on the merits should not weigh heavily in the Court's analysis, and

certainly should not work in Petitioners' favor to defeat DNRPCA's Motion for Stay

Pending Appeal.

IV. CONCLUSION

As shown above, there is a high likehhood that the purpose of the appeal will be

defeated, either in totality or in part, if this stay does not issue during the pendency of

the appeal. Additionally, there is strong possibility of potential irreparable harm to the

State Engineer and the State of Nevada as a whole if the DV GMP is inactivated during

the pendency of the appeal. The factors under NRAP 8(c) weigh in favor of a stay pending

appeal in this case.i Therefore, and based on the foregoing, the State Engineer

respectfully requests that this Court grant DNRPCA's Motion for Stay Pending Appeal as

joined by the State Engineer and Eureka County.

Ill

///

1 The State Engineer notes that the Nevada Supreme Court has previously granted a request for
stay pending appeal of a district court order granting a petition for judicial review invalidating an order of
the State Engineer brought on similar bases. See Order Granting Stay and Expediting Appeal, Tim Wilson,
RE,, Nev. State Eng'r v. Pahrump Fair Water, et at., Nevada Supreme Court Case No. 77722
Docket 19-01782, filed Jan. 11, 2019. Therefore, Sadler/Renner's argument that a stay in this case would

"be granting the State Engineer permission to enforce an otherwise illegal order" is unfounded and not a
proper basis for denying the stay. See Sadler/Renner's Opposition, p. 6. Rather, it is most often, if not
always, the case that the party seeking a stay pending appeal lost at the district court.
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AFFIRMATION

The undersigned does hereby affirm that the preceding State Engineer's Reply in

Support of DNRPCA Intervenors' Motion for Stay Pending Appeal of Order Granting

Petitions for Judicial Review of State Engineer Order 1302 does not contain the social

security number of any person.

DATED this 1st day of June, 2020.

AARON D. FORD
Attorney General

By: /

ES N. BOLOTIN (Bar No. 13829)
enior Deputy Attorney General

State of Nevada
Office of the Attorney General
100 North Carson Street
Carson City, Nevada 89701-4717
T: (775) 684-1231
E: iholotinC^:ai;.nv.gov
Attorney for Respondent State Engineer
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CERTIFICATE OF SERVICE

I certify that I am an employee of the State of Nevada, Office of the Attorney

General, and that on this 1st day of June, 2020, I served a true and correct copy of the

foregoing STATE ENGINEER'S REPLY IN SUPPORT OF DNRPCA INTERVENORS'

MOTION FOR STAY PENDING APPEAL OF ORDER GRANTING PETITIONS FOR

JUDICIAL REVIEW OF STATE ENGINEER ORDER 1302, said document applies to

Case Nos. CV-1902-348, -349 and -350, electronically to;

Paul G. Taggart, Esq.
David H. Rigdon, Esq.
TAGGART & TAGGART, LTD.
paul@legaltnt.com
david@legaltnt.com
sarah@legaltnt.com
Attorneys for Petitioners Ira R. & Montira Renner ("Renners"); and Sadler Ranch,
LLC ("Sadler Ranch")

Don Springmeyer, Esq.
Christopher W. Mixson, Esq.
WOLF, RIFKIN, SHAPIRO, SCHULMAN & RASKIN, LLP
dspringmever@wrslawvers.com
cmixson@wrslawvers.com
crehfeld@wrslawvers.com
Attorneys for Petitioners Timothy Lee & Constance Marie Bailey and Fred &
Carolyn Bailey ("Baileys")

Karen A. Peterson, Esq.
ALLISON MACKENZIE, LTD.
kpeterson@allisonmackenzie.com
nfontenot@alhsonmackenzie.com
Attorney for Intervenors Eureka County

Theodore Beutel
EUREKA COUNTY DISTRICT ATTORNEY
tbeuteI@eurekacountvnv.gov
Attorney for Intervenors Eureka County
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John E. Marvel, Esq.
Dustin J. Marvel, Esq.
MARVEL & MARVEL, LTD.
iohnmarvel@marvellawoffice.com
amberkonakis@marvellawoffice .com
Attorney for Interuenors Diamond Valley Ranch, LLC; American First Federal, Inc.;
Berg Properties California, LLC; and Blanco Ranch, LLC CDVR Parties")

Paul Paschelke, Esq.
FIRST COMMERCE, LLC
paulpaschelke@firstcommercellc.com
Attorney for Intervenors DVR Parties

Wendy Lopez
Judicial Assistant
wlopez@whitepinecountvnv.gov

and via U.S. Mail to:

Beth Mills, Trustee
Marshall Family Trust
HC 62, Box 62138
Eureka, Nevada 89316
Trustee of the Marshall Family Trust in Propria Persona

Courtesy Copy to Chambers:
The Honorable Gary D. Fairman
Post Office Box 151629
Ely, Nevada 89315

Dorene A. Wright
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CASE NO.: CV-1902-348 (consolidated with 
Case Nos. CV-1902-349 and CV-1902-350) 

DEPT. NO.: 2 

NO. __ ~:-:::----
FtLED 

OCT 2 3 2019 

~ ~ -( 
By ~//Vi 

IN THE SEVENTH JUDICIAL DISTRICT COURT OF THE ST ATE OF NEV ADA 

IN AND FOR THE COUNTY OF EUREKA 

* * * 

TIMOTHY LEE & CONSTANCE MARIE 
BAILEY; FRED & CAROLYN BAILEY; IRA 
R. & MONIRA RENNER; SADLER RANCH, 
LLC; DANIEL S. VENTURACCI, 

Petitioners, 
vs. 

TIM WILSON, P.E., Nevada State 
Engineer, DIVISION OF WATER 
RESOURCES, DEPARTMENT OF 
CONSERVATION AND NATURAL 
RESOURCES, 

Respondent. 

EUREKA COUNTY; DIAMOND NATURAL 
RESOURCES PROTECTION AND 
CONSERVATION ASSOCIATION, J&T 
FARMS, GALLAGHER FARMS, JEFF 
LOMMORI, M&C HAY, CONLEY LAND & 
LIVESTOCK, LLC, nM AND NICK 
ETCHEVERRY, TIM AND SANDIE HALPIN, 
DIAMOND VALLEY HAY CO., MARK 
MOYLE FARMS, LLC, D.F. AND E.M. 
PALMORE FAMILY TRUST, BILL AND 
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INTRODUCTION 

DIAMOND NATURAL RESOURCES PROTECTION AND CONSERVATION 

ASSOCIATION, J&T FARMS, GALLAGHER FARMS, JEFF LOMMORI, M&C HAY, 

CONLEY LAND & LIVESTOCK, LLC, JIM AND NICK ETCHEVERR Y, TIM AND 

SANDIE HALPIN, DIAMOND VALLEY HAY CO., MARK MOYLE FARMS, LLC, D.F. 

AND E.M. PALMORE FAMILY TRUST, BILL AND PATRICIA NORTON, SESTANOVICH 

HAY & CATTLE, LLC, JERRY ANDERSON, and BILL AND DARLA BAUMANN 

(collectively, he "DNRPCA Intervenors") file this Answering Brief in support of the Diamond 

Valley Groundwater Management Plan ("DVGMP") approved by the State Engineer in Order 

#1302. 

The DVGMP exemplifies exactly what the Legislature had in mind when, in 2011, it 

passed the legislation that is now codified in NRS 534.037 and NRS 534.110(7) to protect 

Nevada's communities from the harsh repercussions should curtailment ensue in 

overappropriated groundwater basins. The plain statutory language authorizes the State Engineer 

to not regulate by priority. To the extent the Petitioners do not like the Legislature's departure 

from the prior appropriation doctrine, they needed to attack the statutes themselves, not the State 

Engineer's exercise of his statutory authority. 

The DVGMP represents a grassroots effort to bring the aquifer back into balance while 

preserving the social and economic fabric of Diamond Valley. It mandates significant and 

continuous reductions in pumping until withdrawals no longer exceed the basin's perennial 

yield, for the benefit of all surface and groundwater users. The Legislature contemplated that 

reducing groundwater withdrawals to a sustainable level would be a long-term prospect. If it 

wanted immediate results, the Legislature would not have changed the law to prohibit the 

enforcement of seniority where a GMP has been approved. 

Substantial evidence in the record shows that the State Engineer adhered to the statutory 

requirements and properly exercised his discretion to approve Nevada's first-of-its-kind 

groundwater management plan. In mounting their challenge to the DVGMP, the Petitioners ask 

the Court to exceed the scope of its allowable review, consider prohibited extra-record 
1 
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information and substitute its judgment for that of the State Engineer. To do so would constitute 

reversible error because, under the law, deference must be afforded the State Engineer's decision 

making. For that reason, the DNRPCA Intervenors respectfully request that the petitions for 

judicial review be denied and the State Engineer's approval of the DVGMP be affirmed. 

ISSUE PRESENTED 

Must the State Engineer's Order #1302 approving the DVGMP be affirmed because it is 

supported by substantial evidence in the record and constituted a proper exercise of the State 

Engineer's discretion? 

STATEMENT OF FACTS 

A. Overview Of The Diamond Valley Community 

Diamond Valley is a groundwater-dependent farming community in the Diamond Valley 

Hydrographic Basin, located in southern Eureka County, Nevada ("Diamond Valley"). ROA 

225. It is a major agricultural area for the state. ROA 2, 32. There are approximately 26,000 

acres of irrigated land, which primarily produce premium-quality alfalfa and grass hay. ROA 2, 

225. Based on a 2013 estimate, approximately 110,000 tons of hay are produced annually for a 

total farming income of approximately $22.4 million. ROA 2, 225. 

Many of the Diamond Valley farmers are from families who settled the area and started 

to work the land in the 1950's and early 1960's. ROA 33, 83, 540, 541, 591, 737-738. During 

that time, the drilling and pumping of wells greatly expanded. ROA 33, 83. Hundreds of 

applications to appropriate groundwater were filed in that time period, most within weeks or 

months of one another. ROA 499-505. 

Annual groundwater pumping has exceeded the perennial yield of Diamond Valley for 

over 40 years. ROA 3,138,225. Ground water levels have declined on average two feet per year 

since 1960. ROA 3, 138, 225. About 126,000 acre-feet of irrigation groundwater rights are 

appropriated in Diamond Valley while the perennial yield recognized by the State Engineer is 

30,000 acre feet per year. ROA 3, 135, 225, Groundwater pumping as of 2016 was 

approximately 76,000 acre-feet per year. ROA 3, 225. If pumping were limited to 30,000 acre 

feet per year, any appropriations with priority dates more recent than May 12, 1960 would need 
2 
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to be curtailed. ROA 3-4, 6, 15, 218. That amounts to nearly 300 permits, many of which have 

priority dates within days, weeks or months of this cut off. ROA 499-509. 

While the primary groundwater usage is irrigation, nearly two-thirds of Eureka County's 

residents receive their domestic water needs from groundwater in Diamond Valley, including 

most of the water needed by the town of Eureka to serve numerous businesses and the Eureka 

County schools, two General Improvement Districts, and domestic wells. ROA 225. 

Groundwater in Diamond Valley also supplies water needs for mines and other commercial and 

industrial uses. ROA 225. There are also multiple stockwatering wells that supply the water or 

many livestock production operations. ROA 225. 

B. The Diamond Valley Community's Multi-Year Effort To Develop a Management 
Plan To Reduce Pumping and Stabilize Groundwater Levels 

Recognizing the need to stabilize groundwater levels and reduce pumping, water users in 

Diamond Valley came together in 2010 to form DNRPCA to, among other things, protect, 

conserve and promote the harmonious use of groundwater in Diamond Valley. ROA 290, 315, 

327, 365, 491, 588-589. Starting in March 2014, many groundwater rights holders, primarily 

irrigators, came together to start making progress towards developing a GMP. ROA 226. The 

group held a meeting and decided to request that the Eureka Conservation District ("ECD"), a 

locally elected, third-party, government entity, take the lead role in facilitating the process. ROA 

226. Soon thereafter, the ECD officially accepted the role of facilitating the development of a 

GMP. ROA 226. DNRPCA and its members worked extensively with Eureka County, ECD, the 

Eureka Producers Cooperative and individual irrigators (collectively, "Planning Process 

Participants") on a GMP to address overdraft conditions in Diamond Valley. ROA 2, 14, 217-

527. The GMP evolved out of the State Engineer's efforts to get stakeholder involvement in the 

Diamond Valley groundwater management process. ROA 226, 315. The State Engineer held 

workshops in March 2009 and again in February 2014 to engage in discussions with Diamond 

Valley irrigators regarding potential solutions to the overdraft conditions. ROA 226,288. 

In June 2013, Hansford Economic Consulting was engaged to conduct a study to assess 

the financial feasibility of developing a General Improvement District (GID) that could carry out 
3 
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a water management program to enhance the sustainability of the underground water supply and 

storage for the Diamond Valley Hydrographic Basin. ROA 288, 315. In May 2014, Hansford 

Economic Consulting was engaged to conduct a study of potential water use set-aside programs 

for Diamond Valley. ROA 288. 

Additionally, ECD contracted with Walker & Associates ("Walker") in May 2014 to 

assist in scoping the GMP. ROA 226. ECD sent a letter to every groundwater right holder and 

all known domestic well holders in Diamond Valley to inform them that Walker would be 

hosting facilitated workshops and private meetings (if requested) to identify the issues, hurdles, 

and opportunities that stakeholders believed were relevant to development of a GMP in 

Diamond Valley, including potential strategies to reduce pumping. ROA 226. Walker held many 

facilitated public workshops and private meetings, collecting comments and ideas for what a 

successful GMP would look like. ROA 226, 249-276, 277-475. 

Also in 2014, various Planning Process Representatives researched water plans, 

agreements, and programs that had been employed in other areas where overappropriation was 

an issue. ROA 252-253, 256, 294. These were also discussed in the scoping process. ROA 252-

253, 256, 259, 265. In 2015, Steve Lewis of the University of Nevada Cooperative Extension 

began to facilitate sessions with stakeholders to develop a GMP. ROA 226, 277-475. At that 

time, the Planning Process Participants established a goal to have a draft GMP completed within 

18 months. ROA 277. The Planning Process Participants formed a committee to keep the 

planning process moving forward and to communicate with stakeholders regarding the planning 

process. ROA 227,316. 

On August 25, 2015, the State Engineer designated Diamond Valley as a Critical 

Management Area ("CMA"). ROA 134-138. Pursuant to NRS 534.110, this designation started 

a ten-year time period for groundwater rights holders to develop a GMP. ROA 225. The 

Planning Process Participants met regularly since spring 2015 to develop the GMP, working to 

ensure the GMP included provisions for, among other things, governance, pumping reductions, 

recognition of vested rights, addressing overdraft conditions, metering, efficiency, funding and 

compliance. ROA 226-228, 277-475. 
4 
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In February 2016, the Planning Process Participants elected a Groundwater Management 

Plan Advisory Board ("AB") by nomination and majority vote. ROA 227, 230, 277. Thereafter, 

the AB took over much of the responsibility for facilitating GMP development from the 

professional facilitators. ROA 227. The AB made recommendations for consideration to the 

entire group of groundwater rights holders who were participating in the GMP process. ROA 

227. From February 2016 until submittal of the GMP to the State Engineer, there were an 

additional twenty-three formal Advisory Board meetings and twenty formal full-group meetings. 

ROA 227, 277-475. 

During this process, the groundwater rights holders entertained various possible solutions 

to the overdraft problem and received presentations on the potential development and 

implementation of a water market-based system meant to provide ultimate flexibility in using 

water, while incentivizing conservation and allowing willing participants' quick sale, lease, and 

trade of water in times when needed. ROA 227. The GMP was developed to adapt these 

concepts to local needs, desires, and constraints. ROA 227, 277-475. 

In compliance with statutory requirements, the Diamond Valley GMP was submitted for 

approval to the State Engineer on August 20, 2018, accompanied by the majority-signed petition 

for approval and a detailed plan to reduce and regulate the groundwater basin to bring 

withdrawals below the perennial yield for removal as a CMA. ROA 148-216, 217-527. 

Importantly, significant portions of both senior and junior rights were represented in the petition. 

ROA 3-4, 148-216. At the time of filing the petition, there were 77 senior water right permits or 

certificates, 46.8%, of which were represented by at least one signature on the petition. ROA 4, 

148-216. The remaining 342 water right permits or certificates were junior, 64.6% of which 

were represented by at least one signature on the petition. ROA 4, 148-216. Of the 29,325 afa of 

senior water rights, 18,700 afa, or about 64%, was represented by signatories on the petition. 

ROA 4, 148-216. 

The GMP submitted to the State Engineer was the result of hundreds of hours of 

meetings and intense efforts over many years by the Planning Process Participants and the 

Advisory Board. ROA 2, 277-475, 713-715. As this history shows, the GMP process was 
5 
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initiated by the local community and stakeholders years before the State Engineer declared the 

basin a CMA in 2015, and then continued for an additional three years after the designation. 

ROA 14, 226, 277-475. On January 11, 2019, after receiving written public comments and 

conducting a public hearing as specified in NRS 534.037, the State Engineer approved the GMP 

("the DVGMP"). ROA 2-19. 

In approving the DVGMP, the State Engineer noted the extensive efforts that led to 

development of the GMP that was submitted for consideration: 

The testimony, written public comment and background of Appendix C of the 
GMP demonstrate that this process was emotional and difficult for the 
participants - yet they persisted in forging a plan in an effort to avoid curtailment 
by priority to save their community and the established agricultural way of life in 
Diamond Valley. It is significant that the participants are not professional water 
right managers, but are ordinary citizens who made a Herculean effort to craft 
their own plan in response to a complex problem. 

ROA 2, discussing ROA 277-475. 

C. Key Components of the DVGMP 

The DVGMP was designed to ensure groundwater level stabilization and the sustainable 

health of the Eureka County community and economy, while maintaining the tax base and 

avoiding disruption to the population. ROA 5, 228, 592, 706. It provides all users with access to 

water while balancing the basin for the long-term health of the aquifer. ROA 217-247, 706. It 

provides flexibility through benchmark reductions with yearly allocations adjusted through well 

monitoring data, annual precipitation values, and conservation relief. ROA 217-247, 510, 706. 

The core goals of the GMP reflect these objectives and are outlined in the Plan as 

follows: (1) Remove the basin's CMA designation within 35 years by stabilizing groundwater 

levels in Diamond Valley; (2) Reduce consumptive use to not exceed perennial yield; (3) 

Increase groundwater supply; ( 4) Maximize the number of groundwater users committed to 

achieving GMP goals; (5) Preserve economic outputs from Diamond Valley; (6) Maximize 

viable land uses of private land; (7) Avoid impairment of vested groundwater rights; and (8) 

Preserve the socio-economic structure of Diamond Valley and southern Eureka County. ROA 

228. 

6 
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The DVGMP applies to groundwater rights that serve an irrigation purpose and mining 

or milling rights that have an irrigation base water right. ROA 218. The DVGMP does not apply 

to vested water rights (including mitigation rights), municipal, industrial, stock.water, or existing 

domestic wells. ROA 218. Under the DVGMP, existing water users may continue to use water 

in proportion to their water rights and seniority. ROA 218. Priority is factored into the GMP 

using a formula that converts the rights to a set amount of shares, as follows: 

WR*PF=SA 

Where: 

WR = Total groundwater right volume as recognized by DWR, accounting for total 

combined duty (i.e., overlapping places of use) (measured in acre feet) 

PF = Priority Factor based on seniority 

SA = Total groundwater Shares 

ROA 218. Using this formula, shares are set for each water right and do not change. ROA 218. 

The shares are used on a year-to-year basis to calculate the volume of water (annual allocation in 

acre-feet of water per share) allowed to be used, sold, traded and banked. ROA 218. Annual 

allocations are reduced each year to satisfy benchmark pumping reductions. ROA 218, 499-510. 

There is already an extensive network of monitoring wells in Diamond Valley, including 

those of the State, Eureka County, and DNRPCA. ROA 477-478, 491. A key component of the 

DVGMP is the creation of an even more robust system for data collection and reporting to 

monitor water use and groundwater levels. ROA 237-239. The measures put in place by the 

DVGMP will provide the Advisory Board and State Engineer with considerable data to review 

and monitor the effects of DVGMP implementation. ROA 16-17, 237-239. As outlined in the 

Plan, "[a]ll groundwater pumped from Diamond Valley that is subject to this GMP shall be 

metered using an approved Smart-capable flow meter ... before any groundwater subject to the 

GMP may be put to use." ROA 16-17, 237-239. This requirement promotes uniformity and 

standardization and ensures accurate and reliable data reporting. ROA 237-239. The installation 

of smart meters will provide increased accuracy and nearly real-time knowledge of groundwater 

use, creating even more data to monitor the effects of the Plan over time. ROA 17. 
7 
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D. Hardship To The Diamond Valley Community In The Event Of Seniority Based 
Curtailment 

Absent an approved GMP, the State Engineer would have been mandated by NRS 

534.110(7)(b) to regulate the groundwater basin by strict priority, prohibiting or severely 

restricting the pumping of junior groundwater rights and domestic wells appropriated after May 

1960 (approximately two-thirds of water rights users), including the town of Eureka and the 

Eureka County schools. ROA 218, 225. The consequences of such an approach would be 

devastating to Diamond Valley and the town of Eureka, severely impacting businesses, 

individuals, family fanning operations, and the agricultural livelihood of the community. ROA 

11-12, 14-15, 547-548, 588-592, 594-595, 704-706, 734, 739-740. 

Public comment provided in support of the GMP underscored the tremendous negative 

impact on the community if curtailment by strict priority were enforced, including financial 

hardship, bankruptcy, diminished population and economic downfall. ROA 536-652. 

"The plan was purposely designed to keep the community whole, allowing all 
users access to water and balancing the basin for ultimate health of the aquifer. 
The tax base is maintained and all the social economic units involved in the 
community are not disrupted by dwindling population that will occur with our 
alternative options, curtailment of pumping." Marty Plaskett, Public Comment, 
ROA 592, 706. 

"[I]f we're forced to turn our water off ... a lot of us are indebted to banks to a 
certain extent on the properties. A lot of us have to get loans. And so ... all of a 
sudden you see bankruptcy coming possibly/or a lot of people." Matt Morrison, 
Public Comment, ROA 734. 

"The downside and the thing that seems to concern us is that what's the impact 
on the community, the greater community, of not only the irrigators of which 
would be impacted but by the people who invest in Raine's Market or for some of 
the other businesses here in place that if you see an impact of two-thirds of your 
water rights users disappear what is the ultimate impact on the greater 
community of Eureka. We're willing to take the hit as a senior water rights 
holder in order to support the greater good of the community." D'Mark Mick 
(Sr. Water Rights Holder), Public Comment, ROA 704-705. 

"If we have to stop farming, we're going to have to leave our houses empty and 
stuff there, people won't be able to carefully transition from what we're doing to 
something else ... Not everyone is debt-free. It would be very bad on this 
community. So bankruptcies, that will happen ... [O]ur domestic water rights are 
connected with other rights. You would have no water. You couldn't retire on 
your farm because you've got to have water for everything." Alberta Morrison, 
Public Comment, ROA 739-740. 

8 
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"If the GMP isn't made law and we end up being curtailed by priority, over half 
of the farms in Diamond Valley would dry up and many people would be forced 
to leave. Th'is would devastate the community that I moved back to. It would 
also leave Diamond Valley as a dust, weed, and rodent bowl which would 
change what the remaining farmers would have to deal with." James Travis 
Gallagher, Written Public Comment. ROA 547. 

"Strict curtailment by priority, as I see it, will leave the Eureka socioeconomic 
areas, including the Diamond Valley farming community, a bleak shell of its 
former self after just a few short years." Andrew Goettle, Written Public 
Comment. ROA 548. 

"If the choice is curtailment, what will happen? Our power rates will increase. 
County revenue will decrease; consequently, leaving roads to be poorly 
maintained. Farms with junior water rights will be overrun with rodents and 
weeds .. . I am very willing to share some water as outlined in the Diamond 
Valley Ground Water Management Plan. I applaud all of the senior water 
rights holders who are willing to share water in order for Diamond Valley to 
continue to prosper. Donald Frank Palmore (Sr. Water Rights Holder), Written 
Public Comment. ROA 591. 

"If the GMP is not approved and curtailment were to take place I would lose 
everything that I have worked/or these past 40 years." William Norton, Written 
Public Comment, ROA 590. 

The public comments centered on a common theme: The "determination of the 

community to work together to solve issues, both past and present, which challenged their 

continued existence" and "desire to preserve the established way of life" in Diamond Valley. 

ROA 14, 653-742. 

E. The State Engineer's Approval of the GMP Following Public Comment And A 
Public Hearing ' 

The State Engineer's review and approval process followed the statutory requirements. 

NRS 534.037 requires the State Engineer to provide proper notice of public hearing, hold a 

public hearing, and take testimony before approving or disapproving a groundwater 

management plan. ROA 3. Following such notice, the State Engineer held a public hearing in 

Eureka, Nevada to take testimony on the proposed Diamond Valley GMP on October 30, 2018. 

ROA 4-5, 653-742. 

During the hearing and public comment period, twenty (20) individuals, groups or 

entities comprising water rights holders and interested parties provided public comment on the 

proposed GMP. 535-652, 653-742. Notably, both junior and senior water rights holders provided 
9 
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public comment in favor of the GMP, acknowledging that implementation was essential for the 

greater good of the community. ROA 540-541, 546-548, 588-592, 594-595, 680-682, 703-721, 

726-740. In addition to public comment at the hearing, interested parties and water rights 

holders submitted approximately 120 pages of supporting written comments to the State 

Engineer. ROA 535-652, 653-742. The State Engineer then held open the period for additional 

written public comment through November 2, 2018, during which time additional public 

comments were received. ROA 4-5. 

Following the public hearing, the State Engineer conducted a detailed analysis of the 

factors stated in NRS 534.037(a) and addressed the oral and written comments, ultimately 

issuing Order #1302 approving the DVGMP on January 11, 2019. ROA 2-19. The 18-page 

Order analyzes the legal sufficiency of the plan, addresses public comments for and against the 

plan, including by the Bailey, Sadler and Renner Petitioners, and speaks to the scientific 

soundness of the plan. ROA 2-19. Now that the DVGMP has been approved, the State Engineer 

is responsible for administering and managing the plan while being advised by the locally 

elected Advisory Board. ROA 6. 

ARGUMENT 

A. Standard Of Review 

The State Engineer's approval of the DVGMP is subject to judicial review pursuant to 

NRS 533.450. See NRS 534.037(4). Such review is "in the nature of an appeal" and limited to 

the record before the State Engineer. NRS 533.450(1); Revert v. Ray, 95 Nev. 782, 786, 603 

P .2d 262, 264 (1979). "The decision of the State Engineer is prima facie correct, and the burden 

of proof is upon the party attacking the same." NRS 533.450(10). 

In reviewing the State Engineer's decision, the Court's role is limited. The Court 

determines only whether the State Engineer's decision is supported by substantial evidence in 

the record.1 Revert, 95 Nev. at 786, 603 P.2d at 264. Substantial evidence is "that which a 

1 In defiance of the Court's order granting the State Engineer's motion in limine, Sadler has 
improperly included materials that are not part of the record on review and therefore cannot be 
considered. (Sadler OB at n.2). The Court may not consider extra-record evidence to determine 

10 
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reasonable mind might accept as adequate to support a conclusion." Bacher v. State Engineer, 

122 Nev. 1110, 1121, 146 P.3d 793, 800 (2006). The Court may not substitute its judgment for 

that of the State Engineer, "pass upon the credibility of the witness or reweigh the evidence." Id 

The State Engineer's factual findings and interpretation of the statutes he is tasked with 

implementing are entitled to deference. State v. State Engineer, 104 Nev. 709, 713, 766 P.2d 

263, 266 (1988) (citing Clark Co. Sc. Dist. v. Local Gov 't, 90 Nev. 332, 446, 530 P.2d 114, 117 

(1974)). 

B. By Enacting NRS 534.110(7), The Legislature Authorized And Contemplated A 
Groundwater Management Plan With Exactly The Characteristics Of The DVGMP 

1. NRS 534.110(7) Authorized The State Engineer To Adopt A Groundwater 
Management Plan That Departs From The Prior Appropriation Doctrine 

The State Engineer correctly interpreted NRS 534.110(7) to authorize his approval of a 

groundwater management plan that deviated from regulation by strict priority. That statute, 

enacted in 2011, embodies the Legislature's policy decision to not enforce the prior 

appropriation system in basins where, as here, the community has developed a groundwater 

management plan: 

[I]f a basin has been designated as a critical management area for at least 10 
consecutive years, the State .Engineer shall order that withdrawals, including, 
without limitation, withdrawals from domestic wells, be restricted in that basin to 
conform to priority rights, unless a groundwater management plan has been 
approved for the basin pursuant to NRS 534.037. 

NRS 534.110(7) (emphasis added). In other words, the Legislature deliberately enacted 

legislation that created an exception to the seniority system in exactly the circumstances that 

exist here. See id. The statute expressly authorized the State Engineer to not "conform to priority 

rights." Id 

whether, when issuing Order #1302, the State Engineer properly interpreted his authority under 
the statute. It is the Court's job to interpret the law. The State Engineer's statements in other 
proceedings or presentations that are not within the record of review are irrelevant to the Court's 
responsibility here. 

11 
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To the extent this is not clear from the plain language of the statute, the legislative 

history evinces the legislative intent to stray from prior appropriation. 2 The bill that is codified 

in NRS 534.110(7), AB 419, was enacted in 2011 to address the fact that neither the Legislature, 

nor the State Engineer, wished to curtail by priority in overappropriated basins. The bill's 

sponsor, Assemblyman Pete Goicoechea, noted that the bill was designed to address a growing 

"number of groundwater basins in the state that are overappropriated" and to avoid the 

devastating effects of curtailment by priority, which in addition to other rights, could also cut off 

domestic wells: 

The State Engineer does not want to be heavy-handed and have to go into these 
basins and regulate by priority, which means junior permits, where the pumping is 
curtailed or suspended. 

* * * 

NRS Chapter 534, and I want to make sure the Committee understands, when he 
moves into a groundwater basin, he is required to regulate by priority. We do have 
priority numbers assigned to domestic wells. They also will be regulated with the 
language in this bill [that requires curtailment if no GMP is approved]. I want to 
make sure everyone understands that. I know that will be a big issue in some 
areas . 

Excerpts from Minutes of March 30, 2011 Assembly Committee on Government Affairs at pp. 

66-69, Addendum Ex. 2 at 0079, 0081. 

The State Engineer correctly interpreted the statute to allow for a GMP that did not 

adhere to the devastating effects of prior appropriation because that is precisely what the statute 

sought to avoid. See NRS 534.110(7). The Legislature could have maintained the status quo 

regarding overappropriated basins, which would have kept the prior appropriation doctrine intact 

and left the State Engineer to curtail by priority. It made a policy decision, however, not to do 

so. See id. Instead, the Legislature established a whole new statutory structure regarding Critical 

Management Area designation and groundwater management plan approval. See id. Under the 

2 In its opening brief, Sadler asks the Court (at 10) to review the legislative history yet does not 
identify any ambiguity in the statutory language. See Kilgore v. Kilgore, 135 Nev. Adv. Op. 47, 
_ P.3d _, 2019 WL 4896441 at *7, n.4 (2019), citing Loomis v. Whitehead, 124 Nev. 65, 69, 183 
P .3d 890, 892 (2008). The DNRPCA Intervenors submit that NRS 534.110(7) and NRS 534.03 7 
unambiguously conferred authority on the State Engineer to approve the DVGMP. Even if the 
Court believes an ambiguity exists, however, the DNRPCA Intervenors demonstrate that the 
legislative history favors their position. 

12 
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authority granted by NRS 534.110(7) to deviate from strict prior appropriation principles, 

approval of the DVGMP was well within the State Engineer's discretion. 

The reading of the statute urged by Petitioners violates basic rules of statutory 

construction. "It is the universal rule of statutory construction that wherever a power is conferred 

by statute, everything necessary to carry out the power and make it effectual and complete will 

be implied." Checker, Inc. v. Pub. Serv. Comm'n, 84 Nev. 623, 629-30, 446 P.2d 981, 985 

(1968). Statutes should be "construed with a view to promoting, rather than defeating, legislative 

policy behind them." Dep't of Motor Vehicles & Pub. Safety v. Lovett, 110 Nev. 473, 477, 874 

P.2d 1247, 1250 (1994). It would make no sense for the Legislature to have approved legislation 

that allowed the State Engineer to avoid curtailment by priority only to limit the State Engineer's 

approval of a GMP to one that strictly enforced priorities. 

Moreover, in addition to NRS 534.110(7), the Legislature has authorized the State 

Engineer in any designated basin to, "in his or her administrative capacity ... make such rules, 

regulations and orders as are deemed essential for the welfare of the area involved" and, "[i]n 

the interest of public welfare, ... designate preferred uses .... " NRS 534.120(1)-(2). Particularly 

because the DVGMP encourages water conservation and will reduce pumping, consistent with 

the legislative intent, the State Engineer has authority to manage the Diamond Valley basin 

according to the Plan's flexible approach. See id. The statutes should be read to empower the 

State Engineer to approve the DVGMP, not to undermine the legislative intent. See Lovett, 110 

Nev. at 477, 874 P.2d at 1250. 

2. There Are Numerous Other Examples Where The Legislature Has Rejected 
Prior Appropriation Principles 

The State Engineer's interpretation of the authority given him under NRS 534.037 and 

NRS 534.110 is consistent with the Legislature's numerous policy decisions to soften the 

draconian effects of prior appropriation. "Water rights are subject to regulation under the police 

power as is necessary for the general welfare." Town of Eureka v. Office of State Eng'r of State 

of Nev., Div. of Water Res., 108 Nev. 163, 167, 826 P.2d 948, 950 (1992), citing V.L. & S. Co. v. 

Dist. Ct., 42 Nev. 1, 171 P. 166 (1918). "As the owner of all water in Nevada, the State has the 
13 
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right to prescribe how water may be used." Id, citing In re Waters of Manse Spring, 60 Nev. 

280, 287, 108 P.2d 311, 315 (1940). While the legislature cannot enact laws that impair rights 

that vested prior to enactment of Nevada's water code, "it can properly ... set up other methods 

of control." Application of Filippini, 66 Nev. 17, 30, 202 P.2d 535, 541 (1949). "Water law 

seeks to balance a water rights holder's property rights with the State's police power to regulate 

water rights, and the State may therefore prescribe how water may be used." Mountain Falls 

Acquisition Corp. v. State, No. 74130, 441 P.3d 548, 2019 WL 2305720 at *3 (Nev. 2019) 

(unpublished disposition), citing Town of Eureka, 108 Nev. at 167, 826 P.2d at 950. 

This is not the first time the Legislature has passed laws that alter the prior appropriation 

doctrine to meet policy objectives. For example, in 1999, the Legislature completely eliminated 

forfeiture for surface water rights and drastically altered the principle of abandonment. See Act 

of June 8, 1999, 1999 Nev. Stat. 515; NRS 533.060(2) (2000). Specifically, the Legislature 

modified NRS 533.060 by deleting subsection (2) and substituting a new section, which 

provided: "Rights to the use of surface water shall not be deemed to be lost or otherwise 

forfeited for the failure to use the water therefrom for a beneficial purpose." See id; AB 380 

(1999). Similarly, discarding a century's worth of common law, the Legislature also severely 

restricted the conditions under which one could abandon a surface water right and set guidelines 

relating to a presumption of non-abandonment. See NRS 533.060(3) and (4) (2000). Both of 

these changes were a radical departure from the prior appropriation doctrine and gave surface 

water users unprecedented latitude that did not previously exist in the law. Compare id to In re 

Waters of Manse Spring, 60 Nev. 280, 108 P.2d at 315. 

The 1999 Legislature did not hide its purpose: The bill's sponsor, Assemblywoman 

Marcia de Braga, expressly stated that ''the intent of the measure was to take forfeiture out of 

Nevada's state surface water law," a change that she considered to be "very important to the 

people ofNevada." March 10, 1999 Minutes of the Assembly Committee on Natural Resources, 

Agriculture, and Mining, Addendum Ex. 1 at 0006. She noted that ''the legislation was meant to 

be beneficial to all concerned parties and not be detrimental in any way to water users." 

Addendum Ex. I at 0007. One speaker at the hearing expressed, "It was difficult to promote 
14 
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agriculture as a viable industry when concerns about forfeiture and abandonment of surface 

water rights continued to appear." Addendum Ex. I at 0010. By passing AB 380 and altering 

existing law, the Legislature elevated the concerns of farmers over adherence to the prior 

appropriation doctrine. See NRS 533.060. 

As with these examples, NRS 534.037 and NRS 534.110(7) implement the Legislature's 

policy to buffer the devastating effects of the prior appropriation doctrine. When reviewing the 

State Engineer's approval of the DVGMP, the Court cannot make a contrary policy decision. 

See Vineyard Land & Stock Co. v. Fourth Jud. Dist. Ct., 42 Nev. I, 171 P. 166, 168 (1918) ("It 

is also a well-known rule that the courts have nothing to do with the general policy of the 

law."); see also Bacher, 122 Nev. 1110 at 1121, 146 P.3d 793 at 800 (court may not substitute 

its judgment). The Legislature recognized that strict enforcement of priorities in a basin such as 

Diamond Valley could devastate the livelihoods of many people, cripple Eureka County's 

economy, and destroy the fabric of the community. As the policy-making body of the State, it 

sought to avoid these results. The State Engineer's interpretation of NRS 534.110(7) and NRS 

534.037 was consistent with the Legislature's policy goals. 

Similarly, in 1955, the Legislature added language to what is now NRS 534.120 to afford 

the State Engineer wide discretion in managing groundwater basins that the State Engineer 

designates for special management. "In the interest of public welfare, the State Engineer is 

authorized and directed to designate preferred uses of water within the respective areas so 

designated by the State Engineer and from which the groundwater is being depleted .... " NRS 

534.120(2). This means, for example, that the State Engineer may, in his discretion, deem uses 

other than irrigation to be preferred uses and deny irrigation applications, even when they have 

an earlier priority date. See Nevada Div. Water Res. Designated Basin Map, available at 

http:llwater.nv.govlmappinglmapsldesignated basinmap.pdf. In short, the Legislature afforded 

the State Engineer considerable discretion to address overappropriated basins in a way that that 

focuses on the general welfare of the area, not just the rights of more senior appropriators. 

Ill 

Ill 
15 
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3. The State Engineer Appropriately Pointed To Persuasive Authority From 
New Mexico 

The New Mexico case cited in Order #1302 lends further support for the notion that state 

legislatures do not deem the prior appropriation doctrine as sacrosanct as Petitioners urge. ROA 

7, citing State ex rel. Office of State Engineer v. Lewis, 150 P.3d 375 (N.M. 2006). There, the 

New Mexico Supreme Court found that the New Mexico legislature's support and funding for a 

settlement agreement that provided some relief from strict priorities was consistent with the 

doctrine of prior appropriation embedded in the state's constitution. Id. at 385-89. The court saw 

"no reason to read" the constitutional and compact provision at issue "to require a priority call as 

the first and only, and thus exclusive, response to water shortage concerns. Rather, we think it 

reasonable to construe these provisions to permit a certain flexibility within the prior 

appropriation doctrine in attempting to resolve the longstanding Pecos River water issues." Id. at 

386. 

Since the legal framework that NRS 534.110(7) modified is statutory, not constitutional, 

the State Engineer's interpretation of what the Legislature authorized for a GMP is even more 

compelling here than the New Mexico case. Nevada did not fully embrace the prior 

appropriation doctrine until 1885, some twenty-one years after enactment of its Constitution. See 

Reno Smelting, Milling and Reduction Works v. Stevenson, 20 Nev. 269, 21 P. 317 (1889), as 

acknowledged in Application of Filippini, 66 Nev. 17 at 30, 202 P.2d 535 at 541. Prior to that 

time, the Nevada Supreme Court recognized riparianism, finding that rights in water derive from 

rights in soil. See Vansickle v. Haines, 7 Nev. 249 (1872); Covington v. Becker, 5 Nev. 281 

(1969). Although rights that vested prior to enactment of the water code must be recognized, 

prior appropriation is not a constitutional requirement in Nevada. See NRS 533.085. The Lewis 

case from New Mexico is pers:uasive authority to support the State Engineer's decision. 

4. The Legislature Wanted To Preserve The General Welfare Of 
Communities Such As Diamond Valley 

The Legislature's authorization to the State Engineer to adopt groundwater management 

plans in overappropriated basins indicates a desire to protect the health and economies of those 
16 
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regions and avoid the detrimental effects on Nevada communities that would result from strict 

enforcement of priorities. Water belongs to the public, and the Legislature has directed the State 

Engineer to, within his discretion, institute water management policies that promote the general 

welfare. See NRS 533.025; NRS 534.120(1)-(2). "The existence of facts which would support 

the legislative judgment is presumed." Allen v. State, 100 Nev. 130, 134, 676 P.2d 792, 795 

(1984). 

Here, the record contains numerous examples of the negative impacts on the Diamond 

Valley community should strict enforcement of priorities occur. ROA 11-12, 14-15, 547-548, 

588-592, 594-595, 704-706, 734, 739-740. If the State Engineer were to curtail all rights that 

cumulatively exceed 30,000 acre feet, approximately 81 % of groundwater permits in the basin 

could not be exercised. ROA 499-509. Those permits represent the livelihoods of many people 

and would have a devastating impact on the community. ROA 11-12, 14-15, 547-548, 588-592, 

594-595, 704-706, 734, 739-740. Bankruptcies and loan defaults would likely ensue. ROA 12, 

734, 738-740. Many people would likely leave Eureka County, and those who could stay would 

place significant burdens on social services. ROA 11-12, 14-15, 547-548, 588-592, 594-595, 

704-706, 734, 739-740. Because the agriculture industry is the major driver in Eureka County, 

the local economy could collapse, with devastating effects on the Eureka County tax base. ROA 

225, 288, 547-548, 588-592, 594-595, 704-706, 734, 738-740. The abandoned fields would 

create rodent and weed problems for those senior water users who are able to keep exercising 

their water rights. ROA 244, 459, 54 7, 591. 

The Legislature created an opportunity for communities to come together to generate a 

GMP that would avoid these tragic consequences. NRS 534.110(7). In so doing, it recognized 

that not everyone would be on board, which is why it required that only 51 % of permit holders 

approve a GMP. See NRS 534.037. Because of the severe consequences of strict priority 

enforcement, the Legislature was willing to elevate the general welfare over the desires of a few. 

See id. The Diamond Valley community stepped up to meet the challenge it faced, giving all 

stakeholders an opportunity to participate. ROA 14, 277-475, 653-742. The State Engineer's 
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approval of the DVGMP is consistent with this policy goal and within his authority to manage 

this designated basin for the benefit of the area as a whole. See NRS 534.120(1 )-(2). 

C. Substantial Evidence Supported The State Engineer's Approval Of The DVGMP 

1. The Record Evidence Shows The State Engineer Complied With The 
Requirements OfNRS 534.037 

Substantial evidence in the record indicates the State Engineer addressed every topic the 

Legislature required and properly exercised his discretion to consider other factors he deemed 

relevant. NRS 534.037 sets forth a non-exclusive list of the elements the State Engineer must 

address when considering a petition for approval of GMP: 

(a) The hydrology of the basin; 

(b) The physical characteristics of the basin; 

( c) The geographic spacing and location ofthe withdrawals of groundwater in the basin; 

( d) The quality of the water in the basin; 

( e) The wells located in the basin, including, without limitation, domestic wells; 

(f) Whether a groundwater management plan already exists for the basin; and 

(g) Any other factor deemed relevant by the State Engineer. 

NRS 534.037(2). These factors are to guide the State Engineer in determining whether the 

proposed GMP "set[s] forth the necessary steps for removal of the basin's designation as a 

critical management area." Id 

The Petitioners do not contest that State Engineer addressed each of these elements in 

Order #1302. ROA 18-19. Rather, they contend that the DVGMP does not demonstrate with 

certainty that the withdrawals will be reduced below the perennial yield of the basin, or they 

object to the 35-year time frame for achieving stability set out in the DVGMP. Sadler OB at 10-

17; Bailey OB at 30-33. But that was not required. See NRS 534.037(2). The DVGMP needed 

only to demonstrate "steps" in that direction. Id The Legislature did not demand - or even 

envision - that groundwater withdrawals would be immediately reduced below aquifer recharge. 

See NRS 534.037; NRS 534.110(7). To the extent the Court deems the statutory language 

unclear on this point, it is further demonstrated in the legislative history, which indicates the 
18 
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bill's sponsor wanted to see movement towards bringing a basin back into balance but 

recognized that complete aquifer recovery may not be possible. See Excerpts from Minutes of 

March 30, 2011 Assembly Committee on Government Affairs at pp. 66-69, Addendum Ex. 2 at 

0080. 

The DVGMP sets out precisely the recovery plan that the Legislature wanted. It starts 

reductions immediately and continues those reductions on an annual basis until withdrawals 

come within the State Engineer's current estimate of the perennial yield.3 ROA 510. The 

benchmark reduction table anticipates that, over the GMP timeframe, irrigation consumptive use 

will be reduced by over 33,000 acre feet. ROA 510. The State Engineer correctly noted that 

water usage in the Diamond Valley basin can fluctuate, and the CMA designation is only 

warranted when withdrawals "consistently" exceed the perennial yield, not occasionally exceed 

the perennial yield. ROA 16-17. He also noted that the water uses that come within the ambit of 

the GMP (irrigation and mining rights that have an irrigation base right) consume the vast 

majority of the basin water and were appropriately the focus of the GMP. ROA 18. As a result, 

the State Engineer fully complied with the statutory requirements to bring the basin back into 

balance, and substantial evidence supports his decision. 

2. The DVGMP Did Not Need To Result In The Basin Coming Into Balance 
Within 10 Years Of The CMA Designation 

Contrary to the assertions of the Petitioners, the DVGMP's 35-year window for the basin 

to come back into balance fully complies with the legislative requirements. The only deadline 

set forth in the statute is for the State Engineer to approve a GMP within 10 years of CMA 

designation. See NRS 534.110(7). Nothing within the statutory language requires that 

withdrawals from the basin be reduced to the perennial or become balanced with recharge within 

any specific time frame. See id In fact, by excusing the State Engineer from curtailing by 

priority, the statute specifically allows and anticipates that withdrawals may continue to exceed 

3 Moreover, the most recent perennial yield estimate by the United States Geologic Survey, 
although not yet adopted by the State Engineer, is 35,000 acre feet. ROA 464. 

19 
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recharge. See id. Nothing within the statutory language specifies a time frame within which the 

goals of a GMP must be achieved. See id. 

Should the Court deem the statute to have any ambiguity on this point, the legislative 

history reinforces the DNRPCA Intervenors' position. The bill's sponsor, Assemblyman 

Goicoechea, recognized that actual recovery of a groundwater basin may never occur. See 

Excerpts from Minutes of March 30, 2011 Assembly Committee on Government Affairs at pp. 

66-69, Addendum Ex. 2 at 0079-0082. As he explained, designation of the overappropriated 

basin as a critical management area: 

[S]tart[s] a ten-year clock ... [for] [t]he appropriators ... to develop a water 
conservation plan that actually brings that water basin back into some 
compliance. 

* * * 

I am not saying they would ever get it completely back there. They surely 
would not get there in ten years, but as long as it was on its way to recovery, I 
think the State Engineer would feel comfortable with that. 

* * * 

[Y]ou have a ten-year window to address the issues in an overappropriated basin, 
started on its way to recovery, or he would be required to regulate by priority. 

* * * 
The State Engineer would have to move forward and adopt a water management 
plan and start that ten-year clock. Again, you have ten years to accomplish your 
road to recovery . 

Excerpts from Minutes of March 30, 2011 Assembly Committee on Government Affairs at pp. 

66-69 ( emphases added), Addendum Ex. 1 at 0079-0082. As these excerpts from the legislative 

history make clear, the Diamond Valley community needed only to create its road to recovery 

through adoption of a GMP, not achieve recovery itself, within ten years of CMA designation. 

See id. 

Where the Legislature did not establish a deadline for complete aquifer recovery, it is not 

the place of the Court to determine whether or not the DVGMP timeline approved by the State 

Engineer is reasonable. See Bacher, 122 Nev. at 1121, 146 P.3d at 800. The State Engineer has 

discretion to decide whether a GMP appropriately addresses overpumping in a basin. See NRS 

534.037. In properly exercising that discretion here, the State Engineer reviewed the benchmark 
20 
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reduction table and determined it was reasonable. ROA 25. The Court may not second guess the 

State Engineer's analysis or substitute its judgment for that of the State Engineer. See Bacher, 

122 Nev. at 1121, 146 P.3d at 800. 

3. The DVGMP Met The Statutory Minimum Number Of Signatories 

By allowing the State Engineer to approve a GMP that only a majority of permit and 

certificate holders approved, the Legislature anticipated that there would be water users who did 

not support it. The petition for approval of a GMP "must be signed by a majority of the holders 

of permits or certificates to appropriate water in the basin that are on file in the Office of the 

State Engineer." NRS 534.037(1). This indicates that the Legislature knew that buy-in to GMP 

would not be ubiquitous. The Legislature decided to draw that line at 51 % of permit and 

certificate holders in order to overcome the obstructions posed by senior rights holders who had 

only their own interests in mind, rather than the general welfare of the community. The DVGMP 

met this minimum threshold. ROA 3, 18, 148-216. 

In taking this approach, the Legislature sought to spread the hardship among all water 

users, not just those holding junior rights. "It is going to place a hardship on all of this to bring 

those basins back into compliance. We clearly have to." Minutes of March 30, 2011 Assembly 

Committee on Government Affairs at p.71, Addendum Ex. 2 at 0084. This is particularly 

compelling in Diamond Valley, where the difference between "senior" and 'junior" status 

amounts to as little as one week. ROA 501. 

Were the State Engineer to curtail by priority so that withdrawals do not exceed the 

currently established perennial yield of 30,000 acre feet, anyone with a priority date more recent 

than May 12, 1960 would be cut off. ROA 4. As Appendix F to the GMP indicates, 133 permit 

applications were filed in 1960 alone, with 4 7 of those being senior to what has now b~en 

deemed "the cut-off' and 86 being junior to "the cut off." ROA 499-503. As a practical matter, 

none of these "seniors" can really be deemed to have exercised so much more diligence in filing 

water applications that they deserve to survive a curtailment while their neighbors and fellow 

community members who filed their applications just a week later are forced to forego their 

livelihoods and face bankruptcy. 
21 
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Although the Baileys make much of characterizing themselves as "seniors," had they 

filed their applications just a few days later (Permits 28036 and 48948) or at most a couple of 

months later (Permit 22194 and 2219 5), they would be in the shoes of the very "juniors" they 

now castigate. ROA 499, 501. Notably, of the 62 groundwater permits that are more senior to 

the May 12, 1960 cut off, only the Baileys have challenged the GMP in court. ROA 499-501. 

And numerous senior right holders petitioned for approval of the GMP. Compare ROA 499-501 

to ROA 149-216. Because more than a majority of permit and certificate holders signed onto the 

petition, it met the statutory requirements. NRS 534.037(1). 

4. The Existence Of Other Evidence On Which Petitioners Rely Does Not 
Diminish The Validity Of The State Engineer's Decision 

In an effort to overcome the State Engineer's proper exercise of his discretionary 

authority, Petitioners point to information both inside and outside the record that they believe 

help their cause. The evidence on which Petitioners rely is irrelevant to the question of whether 

the State Engineer's decision is based on substantial evidence. "[J]ust because there was 

conflicting evidence does not compel interference with the [ decision maker's] decision so long 

as the decision was supported by substantial evidence." Clark Cty. Liquor & Gaming Licensing 

Bd. v. Simon & Tucker, Inc., 106 Nev. 96, 98, 787 P.2d 782, 783 (1990). The Court's job is to 

evaluate whether substantial evidence supports the agency's decision, not whether there is 

substantial evidence to support a contrary decision. Nevada Power Co. v. Pub. Utilities Comm 'n 

of Nevada, 122 Nev. 821, 836 n.36, 138 P.3d 486,497 (2006). This is because the administrative 

body alone, not a reviewing court, is entitled to weigh the evidence for and against a decision. 

Liquor & Gaming Licensing Bd, 106 Nev. at 99, 787 P.2d at 784. 

Sadler places much weight on the testimony and report of its expert, but the record is 

clear that the State Engineer considered and rejected it. ROA 15-18, 620-631, 674-677. 

Similarly, the Baileys present hypothetical frameworks for other potential types of groundwater 

management plans to contest the framework of the DVGMP. Bailey OB at 17-18. The record is 

clear, however, that the DVGMP proponents explored other strategies to solve the overdraft 

problem in Diamond Valley and ultimately determined they were not feasible. ROA 262, 265, 
22 
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288, 315. These included "a study of the financial feasibility of a General improvement District 

(GID) to execute a water management program to enhance the sustainability of underground 

water supply and storage for Basin 153"; a "study of potential water use set-aside programs"; 

and a search for funding sources for a water "buy out" program. ROA 262, 265, 288, 315. 

By pointing to other evidence in the record, or asking the Court to consider whether a 

different GMP should have been presented for approval, the Petitioners ask the Court to reweigh 

the evidence and substitute its judgment for that of the State Engineer, which is clearly outside 

the scope of its allowable review. See Liquor & Gaming Licensing Bd., 106 Nev. at 99, 787 P.2d 

at 784. The Court's role is to look only at whether the State Engineer's decision to approve the 

GMP is supported by substantial evidence. Any evidence that Petitioners contend warranted 

disapproval of the DVGMP should not be considered by the Court because to do so would cause 

the Court to interfere with the State Engineer's discretionary decision-making process. 

D. This Is Not The Proper Forum To Address Sadler's Arguments Regarding Vested 
Rights 

Because NRS 534.037 did not require the State Engineer to consider vested rights as part 

of a GMP approval process, and in any event, the DVGMP expressly exempts vested rights from 

its management, Sadler's vested rights arguments fall flat. Vested rights, including spring vested 

rights that have been mitigated with groundwater rights, are not subject to the DVGMP. ROA 

229, 240. Nothing in the DVGMP hinders the ability for vested rights holders or the State 

Engineer to take actions to protect vested rights, including approval of mitigation groundwater 

rights that would be outside the DVGMP's purview. ROA 463. Since Sadler has no groundwater 

rights that are subject to the DVGMP, it cannot complain that mere approval of the DVGMP in 

any way affects its rights. 

To overcome this obstacle, Sadler argues that implementation of the DVGMP will not 

adequately protect its vested rights because the DVGMP projects continued pumping in excess 

of the perennial yield for the next 35 years. This is a circular argument because the DVGMP 

reduces pumping and stabilizes the water table to benefit all water uses in Diamond Valley, 

including vested rights. ROA 235. It does so over time. ROA 510. The only way to immediately 
23 
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reduce pumping to the perennial yield, as Sadler urges, is to curtail by priority, which is exactly 

what the Legislature sought to avoid. See NRS 534.110(7). Moreover, the Legislature did not 

require the State Engineer to look at effects on vested rights as part of a GMP approval process. 

See NRS 534.037. 

This is true even through the legislative history is clear that the Legislature understood 

that groundwater pumping in overappropriated basins was already affecting surface water 

sources such as those claimed by Sadler. As explained by then Assemblyman Goicoechea: 

Typically, that is a problem we are seeing out there with overappropriated basins. 
We are seeing declining surface water resources available. Unfortunately, in many 
[ overappropriated basins], we have exceeded [the perennial yield] and we have 
declining water tables, which ultimately will impact both surface and groundwater 
levels. 

Excerpts from Minutes of March 30, 2011 Assembly Committee on Government Affairs at p. 

67-68, Addendum Ex. 2 at 0080-0081. 

Sadler has sought and obtained mitigation groundwater rights that it is exerc1smg, 

thereby interfering with its own springs. ROA 145-46. As the State Engineer noted, these rights 

are being pumped too close to the springs to allow the springs to recover. ROA 464. Any alleged 

harm to Sadler's vested rights is therefore self inflicted. Ultimately, the DVGMP is designed to 

reduce pumping and conserve the water resource, whether underground or where it surfaces in 

springs. ROA 5, 218-219, 228, 240, 510. It is not-and is not required to be - a mitigation plan, 

as Sadler urges (at OB p. 24). ROA 19. In short, because enforcement of vested rights is not 

within the purview of the NRS 534.110(7) or the resulting DVGMP that was approved under 

that statutory authority, the Petitioners' arguments must be rejected. 

E. Petitioners' Attacks Should Be Directed At The Legislature, Not The State 
Engineer 

To the extent the Petitioners take issue with the effects of NRS 534.110(7) on their 

groundwater permits (the Baileys) or vested rights (Sadler/Renner), they needed to challenge the 

statute itself, not attack the State Engineer's implementation of the statute. NRS 534.110(7) 

clearly authorizes the State Engineer to not enforce priorities. It is axiomatic that, absent such 

24 
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enforcement, junior rights holders can continue to pump even where the source cannot 

sustainably satisfy everyone's rights. 

Yet this is precisely what is targeted in Petitioners' briefs. Their core arguments contend 

that strict priorities must be enforced. Sadler OB at pp. 18-23; Bailey OB at 14-26. If the 

Petitioners believe their rights are not being adequately protected, however, they needed to 

mount a facial challenge to enactment ofNRS 534.110(7). The statute, not the State Engineer's 

implementation of the statute, is the source of their alleged harm. 

F. The DVGMP Preserves The State Engineer's Authority To Manage The Basin And 
Otherwise Complies With Nevada Law 

Nothing in the DVGMP limits the State Engineer's authority to manage the basin and 

enforce the law. The flexibility the GMP provides to move water to different points of diversion 

and places of use is consistent with the statutory goals of conserving the resource. The DVGMP 

promotes water efficiency while reducing overall pumping amounts. ROA 5, 218-219, 228, 240, 

510. Although water can be moved from one well to another, no well may exceed the existing 

duty already assigned by the State Engineer. ROA 236-237. By suspending deadlines for 

proving beneficial use, and declining to engage in forfeiture and abandonment proceedings prior 

to approval of the DVGMP, the State Engineer properly exercised his discretion to avoid the 

wasteful "use it, or loss it" incentives of prior appropriation that have contributed to the current 

overdraft situation in Diamond Valley. ROA 10-11, 18. The Court may not second guess the 

State Engineer's thinking. 

The State Engineer correctly noted that the temporary movement of water allowed in the 

DVGMP closely tracks the existing law regarding temporary change applications in NRS 

533.345(2) and still requires the application of NRS 533.370 for new wells or increased 

withdrawals that exceed one year. ROA 8-9. Importantly, the Petitioners fail to acknowledge 

that the DVGMP mandates metering and centralized data collection, which will be tracked by 

the on-site water manager. The State Engineer will have more information than ever at his 

disposal, allowing him to analyze and mitigate any conflicts if they occur and make adjustments 

as needed based upon the best available data. ROA 16-17, 237-239, 463-464. The pumping 
25 
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reductions will be informed by robust groundwater monitoring to ensure that stabilization of the 

water table is occurring. ROA 16-17, 237-239, 464. 

Should the Petitioners believe in the future that the State Engineer is not performing an 

adequate conflicts analysis, they can bring an as-applied challenge at that time. "That the 

regulation may be invalid as applied in [certain] cases . . . does not mean that the regulation is 

facially invalid because it is without statutory authority." IN.S. v. Nat'! Ctr. for Immigrants' 

Rights, Inc., 502 U.S. 183, 188 (1991). "[T]he fact that petitioner can point to a hypothetical 

case in which the rule might lead to an arbitrary result does not render the rule" facially invalid. 

Am. Hosp. Ass'n v. NLRB, 499 U.S. 606, 619 (1991); see also EPA v. EME Homer City 

Generation, L.P. (EME Homer), 572 U.S. 489, 524 (2014) ("The possibility that the rule, in 

uncommon particular applications, might exceed [the agency]'s statutory authority does not 

warrant judicial condemnation of the rule in its entirety." The Petitioners' challenges to the 

DVGMP are based on speculative fears of potential outcomes, not actual harm. As a result, they 

should be rejected. 

CONCLUSION 

The State Engineer's approval of the DVGMP is supported by substantial evidence in the 

record was a proper exercise of the State Engineer's discretion. As a result, it should be affirmed 

and the petitions for judicial review denied. 

AFFIRMATION 
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