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SADLER RANCH, LLC AND IRA AND MONTIRA RENNER 16
RESPONSE TOEMERGENCY MOTION FOR STAY

Pursuant to NRARA4(f), Respondents Sadler Ranch, LLC and Ira & Montira
Renner hereby respond to tBmergency Motion for Staljled by Diamond Natural
Resources Protection and Conservation Associagioal. 3'15&3$°

INTRODUCTION

$SSHOODQWV T HRs+hotiikdnbre thdh\aH aRépnpt tolikgate
the merits of the case using unsubstantiated and unverifiedregtmal information
about the efficacy of the Diamond Valley Groundwater Management Plan

3'9*03° %XW WKLV LQIRUPDWLRQ Kot & BsVEK. QJ WF
thiscasetWKDW WKH 6WDWH (QJLQHHUYY DSSURYDO RI W
standing doctrine of prior appropriation. A tdistrictcourt correctly noted, this
key fact was not just undisputed during the course of the litigdtiaras openly and
explicitly acknowledged by the State Engineer himself.

In 2016, the State Engineer presented the draft DVGMP to his peers from
RWKHU ZHVWHUQ VWDWHYVY DQG H[SUHVVO\ DGPLWWH
change to make [itp H XBOx the desired statutory change never happehkds,
to succeed on appedlppellantsbear the heavy burden of convincingstGourt to

overturnals0yeatROG IRXQGDWLRQDO GRFWULQH RI 1HYDG

! DNRCPA Motion, Exhibit1at6 ( 52 $ SLW LV DEFNQRZOHGJHG WK
GHYLDWH IURP WKH VWULFW DSSOLFDWLRQ RI WKH S
2 Exhibit 1 at Slide 21



AppellantsD OO HJH W K D Wil R0RHOréldR Ixals skefitéd &in emergency
in the basin which justifies staying the order during the pendency of the appeal. But,
as thedistrict court was well awaréhe junior priority irrigators in Diamond Valley
have had decades to correct the guamping problem and resisted all efforts to do
so? What they claim as grounds for an emergency are, in fact, nothing more than
the consequences of their own knowing refusal to use water properly. They have
unclean hands by having actively resigtthe eforts of holders ofpre-statutory
rights to valley springs, likRespondentgo restore their senior priority water rights.
This has been done with thdl support of Eureka County, who has used taxpayer
money to advance the interests of one group ohgocitizens over anothér.On
several occasionsthe district court warned Respondents that the ongoing
impairment of senior water rights cannot contifueYet they ignored tbse
warnings. To now argue an emergency exists, when they knew all hanthée

DVGMP was not legal and did nothing to address the prohtileewsstrict wurt has

3 DNRCPA Motion, Exhibit 2 at 46 (Exhibit 2is KHUHLQDIWHU UHIHUUHG
GranWLQJ 3HWLWLRQV IRU -XGLFLDO 5HYLHZ"
4See5HVSRQGHQWYV $ QAIBHUrEKa Tnig\ BatllerIRAhchLLC

(Case No. 75736)

°>See e.g $SSHOODQW SNAADSZS GENERA[ Cntyy. Sadler RanchLLC

(Case No. 75736) Nevada water law provides that vested water rights shall not be

LP SDLUHGK HD § Wduivés<iné IState Engineer to protect senior water rights
holders from applications or requests for permits when there is no unappropriated
water in the proposed sice of supply or if the proposed use or change conflicts

with existing rights”



articulated over and over, rings hollow. The emergency started decades ago when
the junior priority irrigators, with the implicit permission of the State Engineer,
pumped so much groundwater that they dried up the naturally flowing springs.

If the Court desires to keep the status quo ante during the course of this appeal,
Appellantsfmotion for stay must be denied. &burrenirrigation season is the first
one in which the provisions of the DVGMRIll be enforced on a mandatory basis.
Accordingly, granting the stay, and allowing the plan to be implemented during this
appeal, will radically change the previous status quo and result in irreparable harm
to senior prioity rights holders.

A fatal flaw of the DVGMP is thait forcibly seizes the private property of
one group of individuals (senior rights holders), for the express purpose of
transferring that property to another group of private individuals (junior rights
holders). This scheme, on its face, violatasth priorappropriation doctrine arttie
express provisions d&rticle 1, Sections 8 and 22 of the Nevada Constitution.

Appellants main argument in this appeal is that the Legislature impliedly
authorized groundwater management plans to abrogate prior appoopdiattrine
when it adopted NRS 534.037. As the district court noted, however, the statute
contains no express language to that effectthadegislative history of the statute

is devoid of any indication that legislators intended it to have that effect



Because Appellants cannot méee high burden required to justifysuing a
stay, the request should be denied.

FACTUAL AND PROCEDURAL BACKGROUND

The district court was already acutely aware of filleowing history and
background of water issues indbiond Valley when this case came befofeGver
the last seven years, the district court peesided over numerous cases related to
theDiamond Valleygroundwater dispute. These include casgardingmitigation
rights awarded tgenior right holdes to make up for their lost spring floye writ
petition seeking immediate curtailment of pumping, and various proceedings and
appeals related to the adjudication of-ptatutory rights under NRS 533.087
533.320.1n each of these cases, members of DNR@Rd/or Eureka County have
resisted every attempt lsenior prestatutory rights holders to protect their historic
ranches and bring pumping in the basin to a sustainable level.

l. The State EngineerPurposefully Over-Appropriat ed Diamond Valley.

Diamond \alley is one of the most ovappropriated and ovgrumped basins
in Nevada The groundwater basin has a perennial yield of just 30,006feetre
Permits have been issued totaling oves,000 acrdeet® Since the 1970annual

pumping hasonsistently exceede2t3 times tke available supply. To date, this

6 Exhibit 2at 80:15.

" Order Granting Petitions for Judicial Reviaiv4 1-3.
81d.

°1d.



overpumping has caused tlgroundwater levelo decline more thanl00 feet
resulting inRespondent$haturally flowing springs dipg up.°

'HVSLWH $SS erfasDdthe \caintia, \dverappropriation of the
basin was no accident. During the time whenmost permits to appropriate
groundwater were issde Mr. Hugh Shambergeserved respectively as State
Engineer and Director of the Department of Conservation and Natural Resources
Mr. Shambergepublicly advocatedhat Nevada should not limit groundwater use
to theperennial yieldbut, instead shouldimplement3 D S U R J OrBelPly Bver
GHYHORSPHQW  ZKH Udddbé&eXpfoited*R WANR D DBIHHULR G R V
IR UW\ ‘ed@pdohgteeconomic developmett. He declaredDiamond Valley to
bea success stoipi thisregard RQH RI SWKH PRVW V Xlkdhldaséti XO YD
land development has been dofié

However,just a year after Mr. Shamberdavastedaboutthe success diis
experiment inoverappropriation scientists from the United States Geological
6 XUYH\ 38damdedhe alarm. 1M963, when pumpmg was just 12,000 acre
feetannually (afa)the USGS issued a report stating that if pumpinlpe southern

portion of the basimcreased beyonithat amoungroundvater levelsvould decline

10 Order Granting Petitions for Judicial Reviesv4

11 DNRCPAMotion at 45.

12Hugh A. Shamberger: Memoirs of a Nevada Engineer and Conservatib8igt
University of Nevada Oral History Project Catalog #019 (1967).

1B3d.



precipitously drying up thenaturally flowingsprings in thenorthern portion of the
basinl* The vast majority of the junior priority permit holders puthpir waterin
the southern portion of the basin.

The USGS report also noted that the water flowing from the northern springs
was fully appropriated and beimged by senior priority water rights holdétsThe
report stated that a program would need to be put in place to make these senior
priority users whole for the eventual loss of their w&tddespite commissioning
the report, the State Engineer failecheed its warnings or develop any program to
protect senior usersl’he USGS report was also a public document whose findings
were well known to Appellants.

A consequence of the sheer number of permits issued by the State Engineer is
that junior priority users far outnumber senior users. Of the permits the State
Engineer has issued, more than 80% are junior in priority based on the 30,000 afa
perennial yield! This has created a significant political obstacle to proper

management of the basin wherediemps to reduce pumping and/or make senior

14Exhibit 3atSE ROA 10§warning that pumping in excess of 12,000 deedt/year

LQ VRXWKHUQ 'LDPRQG 9DOOH\ ZLOO SGHFUHDVH WK
WKH 1RUWK 'LDPRQG VXEDUHD °

15d.

161d.

17 DNRCPA Motion, Exhibit 1at SE ROA 3+SE ROA 4
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water users whole is met with stiff political opposition from both the junior users
and thecountygovernment they contréf.

Il. Over-Pumping By Junior Users Causes Valley Springs To Run Dry.

The USGS predictions proved presciey. 1982 the northerrvalley springs
began to run dryThe first of these was the Thompsgming, whichwas closest in
proximity to the southern pumping arda.1982 ,Mr. Thompson requested the State
Engineetake action trotect his right®y enfordng prior appropriatioiaw.'® But,
instead of protectin@d U 7 KR P Sighish§ Btate Enginedrowed to the wishes
of the junior priority users and refused to stop the @enping?°

At the 1982 hearings reg&LQJ OU 7KRPSVRQYVY UHTXHVW
Morrosreferred to data in the recofZ KLFK LQGLFDWH WKDW WKH SX
Valleyis startingte- LV LQ IDFW DIIHFWLQJ JURXQGZDWHU OH
HITHFWYV RQ WKH DebpbilifsadnildsibKNargguested voteof those
presents to whether he should take any actfoflenoed WKDW 3HYHU\ERG\ \

to be quite content and happy with the situation in Diamond Valley with the

18See5HVSRQGHQW TV $ QAvVIBHEUréka Cnépw) Sadler REMchLLC

(Case No. 75736).

19See156 Evéry permit to appropriate water. . . shall be, and the same

LV KHUHE\ GHFODUHG WR EH VXEMHFW WR H[LVWLQ
20See$ S S HO O D QW atXABIS HAHAABA0G0, Eureka Cntyv. Sadler Ranch

LLC (Case No. 7573d}ranscripts of 1982 State Engineer Hearings).

211d. at AA01962:1624.

221d. at AA01963:14.



exception of Mr. Thompson whose spring has dinhieikconsiderably?® and, after
the hearing, took no effective action to stop the guenping

Inevitably, the massive cone of depressi@usedby the southern pumping
worked its way north, first drying up the Bailey springs #meh hitting the Sadler
springs, whicharenowdry. '"HVSLWH $SSHOODQWVY DWWHPSW V
claimingthe Bailey andsadler springs ran dry due to sgiflicted harm, the State
Engineer haslefinitively determinedWKDW 3LW LV WKH XVH RI ZDWH
ULJKW KROGHUV WKDW KDV FRQIOLFWHG ZLWK >6DG

M. 'LDPRQG 9DOOH\Y{V 'HVLIJODWLRQ $V $ &ULWLFDO

Throughout thenore tharthirty-year period between 1982 and 30the State
Engineer took little action to reduce oygrmpingin the basin Then, in2013, the
State Engineer took the first steps to remedy the harm to senior vested right owners
by issuingOrder 1226. As State Enginegfing noted at the time 3>Z@KHQ ZH ZH!
here in 2009, again, it was made clear to me that everyone, it seemed, was happy
ZKHUH WKH\ ZHUH LQ WHUPV RI WKHLU ?FBR, %W DQG
2009 the State Enginedadalsowarned thatf a senior water right owner assatt

impairment, hecould no longeravoid taking action?® Order 1226specifically

23|d. at AA01942:46.

24 State Engineer Ruling 6290 6it.

25 Exhibit at4 at28:1-3; See alsdexhibit 2 at 81:515.

26 Exhibit 4 at 28:4 S WYV DQ DEVROXWH FDPH FKDQJHU ZK
ULJKW KROGHU DVVHUWLQJ LPSDLUPHQW ~
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authorizedhe issuance ahitigation rights to impacted spring ownéfsHowever,

the State Engineestill took nosteps to reduce pumpingdnd, Eureka County, on

EHKDOI RI WKH MXQLRU XVHUV FROQWLQXHWVEWR OLW
With no other remedy, in 2015, Sadler Ranch fdealrit petition to force the

State Engineer téollow his mandate to protect senior rights atdp the over

pumping In responsehe State Engineer invoked NRS 534.110(7) and declared the

EDVLQ D &ULWLFDO 0D Q 3% BeelarQoNhes hasidDCIVEAVGES a

defensive litigation move, designed to moot Salldd QFKV ZULW SHWLW

postponing any real action for at least another ten yéa#swever the declaration

did have the benefit of forcinghe junior water users to develagpgroundwaer

management plaor face being cut off completely

IV. The Development Of The DVGMP

Water users formed a board to guide the development of a Rispondent
Ira Renner, the owner of the northernmost ranch in the basin, agreed taserve

representativéor the senior prestatutory rights holdersHe did so in good faith,

27 State EngineeDrder 1226at 2.

28 See generallyEureka Cnty. v. Sadler Ranch, L(Case No. 75736)

29 State Engineer Order 1264 at 5.

30 State Engineer Motion to Dismiss First Amended Petition for Curtailment in
Diamond Valley at &, Sadler Ranch, LLC v. Kingeventh Judicial District Court
Case No. CV1504218 (arguing that designati of the basin as a CMA precludes
curtailment)



believing that the impending threat of curtailment would finally force the junior
users to take the concerns of the seniors seriodslis proved to be a false hope.

OnJune 11,201 DW WKH 6WDWH (QJLQHHUYfV XUJLQJ
where Mike Young, an Australian academic, presented a proposed scheme to use the
JURXQGZDWHU PDQDJHPHQW SODQQLQJ SURFHVV WR
V \ V WEH Phis scheme involvedtripping existingwater rights of their priorities
and instead allocating water based o & G L V W UshBr#fpystedriQ LV W

The scheme works as follew Consider two hypothetical permit holders.
One holds the most senior permit with a duty of 100 afa. The second holds the most
junior permit, also with a duty of 100 afa. Only 30,000 afa of water is available to
be pumped in any given year without deplgtihe resource (the perennial yield) but
the State Engineer issued more than 100,000 afa of permitsbsemthe DVGMP,
the senior holder is authorized to pump and use 1®86fafater. By contrastthe
MXQLRUYYVY SHUPLW GRHV @RWwatelvatalk Hkls Beddus@ KW W F
the terms of her permit only authoripeimpingif water is available that is not
alreadybeingused by a senior right holdand in Diamond Valleyall the available
water has already been allocatedand is being e by,senia users

This is true even thoughe State Engineer has refused to enforce the permit

terms and, instead, allowed the junior users to pin@gpull amount of their permits

31 DNRCPA Motion, Exhibit 1 aBE ROA 294.
10



His refusal to properly enforce the rules does not give the juminyslegal
entitlemento the watethey are pumping Rather, thg pump andusethat waterat
WKH 6W D W HufféahceQniehltgrvbe withdrawn at any time.

Under the DVGMP, both permit holdensll have their permits converted to
shares. The sar permit holder receives 100 shares. The junior permit holder
receives 80 sharés.In the first year of the plan, the senior permit holder receives
an allocation of 67acrefeet (%af’) of water, or 33 af less thashe is entitled.
Meanwhile, the junior permit hodal, who is legally entitled to nothing, receives 54
af of water. By year 35 the senior receives only 30 af of her water, while the junior
gets 24 af. In other words, the senior, who has a vested legal entitlement to her full
100 afa of water, is forciblyequired to give up 70 afa of that entitlement so it can
be divided among the junior users whve no legal right to

Mr. Renner consistently warned his fellow board members that this scheme
illegal buthis concernsveremet with outright hadlity and ignored Othermembers
of the publicwho raised issues with the proposed scheme were treasadilarly
hostile manne# Contrary to Appellants contentions, the record shows that there
was no good faith effort to develop a consensus plan that would benefit everyone.

Rather, because the junior users were assured that the State Engineer would approve

32|d. at SE ROA 232
33 Exhibit 5 atslide 14.
34 Exhibit 6 at SE ROA 684:31: SE ROA 723:121.
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any plan they put forwd, and because they had an overwhelming voting advantage,
they moved forward with developing a plan based on the Australian scheme.

The district court saw thisffort for what it was, a naked attempt by junior
right holders tostealwater from seniorsvithout payingfor it. The district court
FRUUHFWO\ QRWHG WKDW 3SWKH UHVXOW RI WKH "'9*C
KROGHUYVY UHFHLYH IHZHU VKDUHYVY WKDW RQH SHU |
holders cannot beneficially use all of the waterchitiheir permit/certificate entitles
W K HP WRAcKdrdihgly, the district court struck down the DVGMP on the basis
that it violates prior appropriation doctrine. This appeal followedippellants now
DVN WKLV &RXUW WR VWMhwi/tkdap@daMspendibRgyV FRXUW TV

ARGUMENT

In deciding whether to grant a stay request, the Court considers four factors:
(1) the likelihood of success on appeal, (2) whether the object of the appeal will be
defeated if the stay is denied, (3) viler Respondents will suffer irreparable harm
if the stay is granted, and (4) whether Appellants will suffer irreparable harm if the
stay is denied® Where, as here, a case raises a serious legal question a movant must
present a substantial case on thexita as well as show that the balance of equities

jveighs heavily in favor of granting the sta/.

35 Order Granting Petition for Judicial Review812-15.
36 NRAP 8(c); Fritz Hansen A/S v. Dist. Ct116 Nev. 650, 657, 6 P.3d 982 (2000)
371d. at 659 (citingRuiz v. Estelle650 F.2d 535, 565 {&Cir. 1981).

12



The requestedstay should be denied Appellants are highly unlikely to
succeed on appeal becauke DVGMP indisputablyviolates longstanding prior
appopriation doctrine as well asxpressconstitutioral provisions prohibitinghe
forcible redistribution of propertirom one private individual to anotheAlso, the
purpose of the appeal will not be frustrated because denial of the stay wilhket
DQ\ RI $SSHO O n@\wrtéendei® app¥al meaninglessin addition,
Respondentproperty rights willunquestionablye impairedfi the stay is granted,
constituing a de factarreparable injurywhile Appellantsonly allege theoretical,
not actual, injuriesf the stay is denied? )LQDOO\ $SSHOODQWVY DSSI
with unclean hands, havirigr forty yearsobstructed all efforts to bring pumping i
the basin to a sustainable level and mitigate seniestatatory rights holderfor
the loss of their spring flows
l. The Appeal Is Unlikely To Succeed Because Appellants Already

$GPLWWHG 7KDW 7KH '9*03 9 IWRDEsiADHSYied1RHiD GD YV
Appropr iation Doctrine.

Appellants have not demonstrated that they are likely to prevail on the merits.
This case involves a serious legal question of whether the plan approved under Order
1302 violates long standing water law, as found by the district Ebuit.well-

established maxim of statutory construction is thigtKk H /HILVODW XUH pLV

3BNRAP 8(c).
39 DNRCPA Motion for Stay, Ewibit 13 at5:811 KHUHLQDIW H UOerI HU U H (
Denying MotLRQ IRU 6WD\’

13



not to intend to overturn loRGHVWDEOLVKHG SULQFLSOHV RI1 OI
statute “° But that is exactly what Appellants are asking this Court {gpEsume
that the Legislaturanpliedly RYHUW X U Q H G -Jedrgl® dEtrfiné of prior
appropriation when adoptedNRS 534.037.
Few doctrines are as well established in Nevada law as prior appropriation.
The doctrinehas beenusedby this Courtfrom its inceptiorf! While there was a
brief period between 1872 and 1885 whbe court attempted to replace prior
appropriation withiparian doctrine, thigffort was shodived and, since 1885, the
prior appropriation doctrine hagoverned all water rights in the state As the
GLVWULFW FRXUW FRUUHFWONDDROHE WKHRJIHNVRBQ E
courts and legislation8 KROGLQJ WKH GRFWULJH RI SULRU DS
In Order1302the State Engineeaadmittedthatthe DVGMP deviats from
prior appropriation doctrin& This fact was universigl agreed to by the parties in

the proceedings belof?. Yet the State Engineapproved the plan anywdased

40Wilson v. Happy Creek Incl35 Nev. AdvOp. 41, 448 P.3d106,1111 quoting
6KDGRZ :RRG +RPHRZQHUV $VVTQ,Y¥Y32Nev. 4% §OVBB6 % DQF
P.3d 1105, 1112 (2016))

41 See e.glLobdell v. Simpsar2 Nev. 274 (1866).

42 \Van Sickle v. Haineg Nev. 249 (1872) (overled by Jones v. Adam48 Nev.

78, 8488, 6 P. 442, 4448 (1885).

43 Order Granting Petition for Judicial Review36:7-10.

44 State Enginee®rder1302at5.

45 Order Granting Petition for JudiciRleviewat10:17-11:11 3>W@KH 6 WDWH (C
and all intervenors who filed briefs and orally argued this case agree that the
'9*03 GHYLDWHYV IURP WKH SULRU DSSURSULDWLRQ C

14



on a claimthat NRS 534.037 impliedly abrogated that doctrine in basins designated
asa CMA. This determinationcontralicted his earlier public statement that the
DVGMP QHHGHG 3D VWDWXWRU\ PKDQJH WR PDNH >LWZ(C
$V WKH GLVWULFW FRXUW QRWHG ®*QRZKHUH LQ
legislation that would become NRS 534.037] is one word spoken that thesptbp
legislation will allow for a GMP whereby [a] senior water right holder will have its
rights to use the full amount of its permit/certificate reduced or that the amount of
ZDWHU WKDW VKDOO EH DOORFDWH® |afa@,@helBiH RQ D |
sponsor expressly stated thierden is onunior priority users taonserve water or
otherwisemake cutsin usage’® The sponsor of the bill clearly understood the
implications of prior appropriation doctrinehere3ZDWHU ULJKWMirdtQ 1HYD
LQ WLPH ILUVW LQ U hetHudt  ofIIsEMRs WebdddH®@e WwdstD W
aggressivéowards*WKH QHZHU ULJKW KROGHUV °
The district courtlso VRXQGO\ UHMHFWHG $SSHOODQWVT
plain language of NRS 534.037. Thetdist court fully analyzed the statute and
IRXQG S WKHUH LV QR ODQJXDJH HLWKHU H[SUHVV R

for a GMP to be approved by a majority of right holders in a CMA that reduces the

46 Exhibit 1 at Slide 21

47 Order Granting Petition for Judicial Review346-10.
48 d.

41d. at 35.

15



amount of water to which a senior right holderHsQ W POWWFOrth& the district
FRXUW IRXQG WKDW XQGHU WKH $SSHOODQWVY WKFE
who, by their collective knowing over appropriation of a water basin, combined with
WKH 6WDWH (QJLQHHUYV QHJ® tbFdapriXeOa BeRidrkight V FH Q
KROGHUYfYVY XVH RI DOO RI LWV ZDWHU WKXV HQDEOL(
WR FRQWLQXH WR LUULJDWH E\ XVLQJ ZDWHU ZKLFK

The district court also noted the failed efforts in 26dmhodify NRS 534.037
WR DOORZ IRU D *03 WKDW 2OLPLW>V@ WKH TXDQWL)
any SHUPLW RU FHUWLILFDWH R Qhddigiriatvcbvt R W K H
FRUUHFWO\ IRXQG WKDW WKLV HIIRUW WR DPHQG
(QJLQHHUYV NQRZOHGJH WKDW 156 DQG 156
HLWKHU H[SUHVVO\ RU LPSOLHGO\ DOORZ IRU D
approprisWLRQ GRFWULQH °

Appellants also argued below that NRS 534.037 must be interpreted as
authorizing the State Engineer to abrogate prior appropriation because forcibly
confiscating senior priority rights is the only possible way to develop a groundwater

management plan. They claimed the proponents of the DVGMP faced a binary

501d. at 30.
511d. at 30.
521d. at 36.
531d. at 36.
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choice: strict priority curtailment, or adopting a plan that abrogates prior
appropriation. The district court properly rejected this false dichotomy.
As the district court notechumerous alternative approaches were suggested
that could reduce water use while remaining consistent with prior appropriation
GRFWULQH TKHVH DOWHUQDWLYH LQFOXGHG 3SMXQL
schedule, cancellation of permits if allbr proof of beneficial use demonstrate non
use, restriction of new well pumping, establish a water market for the trade of water
shares, a funded water rights purchase program, implementation of best farming
practices, upgrade to more efficient sprinkl/ DQG D VKRUWHE LUULJ
But Appellants rejected these strategies in favor of their redistributionist scheme.
Because Appellants own prior statements and admisstonfirm the
DVGMP violates prior appropriation doctringnd because notlg in the text or the
history of NRS 533.037 demonstrates a legislative intent to abrogate prior
appropriationthey cannot shova reasonable likelihood of success appealand
the stay should be denied

Il. The Purpose Of The Appeal Will Not Be Frustratedf The Stay Is Denied.

A. Denying the stay will preserve the existing status quo.

As the district court correctly pointed out, the object of the appeal is to

overturna grant ofpetitions for judicial review of State Engineer Order 1302

51d. at 32.
17



adopting the DVGMP® 7KH SULPDU\ EDVLV IRU WKH GLVWULF
DVGMP violates prior appropriation doctrine. In the proceedings below, appellants
agreed that the plan violates prior appropriation doctrine but argued that NRS
534.037 exempted them from tHatindational law The district court found this
argument without merit based on the both plain language of the statute and its
legislative history. If the stay is denied, this appeal mgitherbe mooted nor will
Appellants be denied the opportunitytavethis Courtfully review their claims$®

Instead, denying the stay will merely keep the statusimtacewhile this
appeal is litigated. If thi€ourt determinsthat the district court was in error, Order
1302 can be reinstated, and the plan implementedh going forward basté
Accordingly, the requested stay should be denied.

B. $SSHOODOWVY FODLP WKDW GHOLDO RI WKH
speculative andunsupported by the record

Instead of focusing on the legality of the plathe actual issue on appeal
Appellants motion attemps to shift the & RXUMEFXYV WR WKH SODQYV
effectiveness, claiming that denial of the stay might result in inalgaseping.

Despite Appellants clainthere is no evidence in the recerygestinghat pumping

°> Order Denying Motion for Stag:13-16.

% See e.g.Hansen v. Dist. Ct.116 Nev. 650. 657, 6 P.3d 982, 986 (2000) (denial
of stay isproperwhere requestingarty will not be barredfrom raising ay claims

or defensesluring appeal

7 Order Denying Motion for Stagt 45-7.
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will materially increase absent a stand it is just as likely that pumping will
increase if thestay is granted As the district court correctlireld whendenying
$SSHOODQWVYVXHMWD\3WKH '9*03 LV DFWXDOO\ LQFUHI
UHPRYHG IURP WKH DTXLIHU UDWRKRHU WKDQ UHGXFLC(
For 2020, the DVGMIestablishes an allocation 8,720 acrdeet of water.
This is 17,381 acréeet more water than was pumped during the 2019 irrigation
seasort? Also, because 19,961 adieet of unused allocatiorfsom 2019were
illegally MEDQNHG T X Q G Hiftxth&\stayis' @atr&dater users could pump
as much as 93,681 aefeet from the basiin 2020 zan amount three times greater
WKDQ WKH EDVLQYY SHUHQQLDO \LHOG TKLV LV WK
WKDW 3SWKH EDQNHG ZDWHU VKDUH SURYLVLRQV XQC
water share allocations, if fully used, coglxiceed the 20186,000acrefeet base
OLQH >R @ IrXdherlvids, contired implementation of the placould
result in more, not less, water being pumped from the basin.
Appellants state that water users have collectively invested millions of dollars
In water conservation equipment in anticipation of plan implementakiawever,

theyfail to mentionthat much othis equipmentvas funded byederalgrants from

°8|d at 4:34.

%9 DNRCPA Motion at 8.

% QOrder Denying Motion for Stayat 4:3-4; See alsoBailey v. State Enginegr
Seventh Dist. Ct. Case No. €\002348 (June 30, 2020).
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the Natioml Resourc&Conservation ServiceUnder the terms of those grants, water
users are required to continue conserving water regardless of whether the DVGMP
exists or not. There Emply no evidence that any irrigator who instalteds water

saving technalgy will discardor fail to usat if the stay is deniedAccordingly, the
requested stay should be denied.

C. Pure speculation about the potential waste of time and resources
developing a new plan does not justify granting stay.

$SSHOODQWYV fies@Dd denddktieWwill beWwequired to waste time
and resources developing a new plan while this appeal is pefdibigwever,
speculation about the possibkgpenditure of time and resouradses not constitute
irreparable harnustifying a stay??

The current plans defective both because it is illegal and becausever
achieves the goal dfringing pumpingto a sustainable levedvenafter 35 year§®
Therefore,additional planning will be needed, regardless of whether this Court
affirms orreverses the district court, tievelop a plan that will actually result in
removingthe CMA designation. Any additional time or effort spent on developing

alternative approaches will, therefore, be not be wasted

®1 DNRCPA Motion at 14

®2Excellence Cmty. Mgmt. v. Wilmoae1 Nev. 347, 35351 P.3d 982, 987 (2000)
(quotingRuiz v. Estelle650 F.2d 555,565 (5th Cir. 1981)f ,  UUHSDUDEOH KDU
LOQMXU\ IRU ZKLFK FRPSHQVDWRU\ GDPDJHV LV DQ L«
®3Seel 56 D SODQ *PXVW VHW IRUWK WKH QHFH
EDVLQYY GHVLIQDWLRQ DV D FULWLFDO PDQDJHPHQ
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As the district court noted\ppellants still have 5 years remaining to develop
a plan that conforms with Nevada water Rwlf a stay is granted, Appellants will
be disinclined tdegindevelopng a proper plan By contrast, denial of the stay will
incentivize them tcstart devéping an alternative now so thathen this Court
affirms the district court, a replacement plan will be ready for consideration

M. 5HVSROGHOWTY{V :LOO %H ,UUHSDUDEO\ +DUPHG I

The district court correctly found that respondents wiltfegsuserious or
irreparable harm if the stdg grantec®® 3$Q\ DFW ZKLFK GHVWUR\V R
substantial change in property, either physicatlyn the character in which it has
been held or enjoyed GRHYV L UUH S £ UThd: DG MPQdvtXlyrestricts
pumping by senior priority water users and then redistributes that water to junior
priority users. Thisisde factoLPSDLUPHQW RI W K HthétHo® itskit) XV H U
justifies denial of the stayAs the district court notediting this CourtfV SUHFHGHQ
a loss of prioritycanamount to a de facto los$ the rightitself.5”

The DVGMP only required voluntary participation during its first year of

implementation. Therefore, during the 2019 irrigation seatits plan did not

¢4 Order Denying Motion for Stagt 4:20-24.

> Order Denying Motion for Stagt 4:24-26.

 Memory Gardens of Las Vegas, Inc Pet Ponderosa Memorial Gardens, |nc.
88 Nev. 1, 4,492 P.2d 123, 125 (1972) (emphasis added).

7 Order Granting Petition for Judicial Revieat 26:4-6 (citing Wilson v. Happy
Creek 135 Nev. Adv. Op41, 448 P.3d 1106, 1115 (2019).
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impair senior priority water rightdecausesenior usergould still pump their full
duty of water However, srting with the 2020 irrigation season compliance with
the plan is mandatory. Thihange from voluntary to mandated complian@ans
that the status quwill be changed, not preserved, by a stay.
NeverthelessAppellantsincorrectly conterd that seniompre-statutory rights
are not harmed by the DVGMd&hdthatany KDUP GRQH WR 6DGOHUTYV \
inflicted. Although Appellants have raised these contentions numerous times in
various administrative and judicial proceedings, both the State Engingédhen
courts have rejected them as unfounéfetivVhile Sadler Rancland the Baileyslid,
in fact, need to drill wedlthat interceptetheirspring compless, this was donenly
afterthe spring ran dry and waa mitigation measure teplacethelostflows.
$OVR $SSHOODQWYV DUH ZURQJ WKDW 36DGOHU
DUH MXQLR® @BWOWHHIFIVRRLWLIDWLRQ JURXQGZDWHU
SHUPLWY LQ WKH EDVLOULQRE LW\FEOQVHGHRI® GVKIH S U

associated prstatutory rightg? In addition,the district court correctlizgeld thathe

®8 StateEngineer Ruling 629 W S37TKHUH LV D GLVWLQFW GHEFC
to 2012, and the State Engineer finds that this decrease in discharge is caused by the
decline in the groundwater table due to agricultural pumping . . . in the southern
portionof WKH YDOOH\ ~

® DNRCPA Motion at 22.

"See6 WDWH (QJLQHHU 3HUPLW S3HUPLW PD\ |
ZLWK WKH SULRULW\ GDWHV RI &0ODLP RI 9HVWHG 5L
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continued oer pumping authorized by Order 1308IWKDYH 3DQ DGYHUVH LF
VHQLRU FHUWLILFDWHG ULJKWY DV ZHOO DV WKHLL

Because Respondents will suffer an irreparable injury from mandatory
enforcement of the DVGMP during the 2020 irrigatioms® and beyond, the
requested stay should be denied.

V. $SSHOODOQWSYV :LOO 1RW %H +DUPHG ,1 $ 6WD\ ,V

The district court correctly found that appellants have not proved irreparable
or serious harn? Partiesseeking a stay must show thatthey. OO VXIIHU 3LUUH:
RU VHULRXV LQMXUA'$BDLMWKRXIND WIKEHOWW.II\M XU\ LV RQ
RI EHLQJ UHFWLILHG UHVWRUHG UHPHTh& pa@y FXUH
seeking the stay bears the burden of providing evidenéeZsbhQJ D 3UHDVRQI
probability thatreal LQM XU\ ZLOO RFFXU LI WKH®LIQM¥QFWLR(
ZRUGV S3WKH LQMXU\ PXVW EH ERWK FHUWDLQ DQ
WKHRUHWABFDB DOOHJDWLRQV RI ZKDWlue¥in€elthéH O\ W |

court must decide whether the harm wilfact RFF X U ~

L Order Denying Motion for Stagt 5:14.

2 Order Denying Motion for Stagt 4:20-24.

3 Hansen v. Dist. Ct116 Nev. 650, 658, 6 P.3d 982, 983 (2000).

"4 BLACK $LAW DICTIONARY 958 (10" (G GHILQLWLRQ RI 3LUUHS?
®"%HHUU\PDQ Y ,QWTO ,#&2KNev. 4,280, 410 B.R87 B89 (1966)
(emphasis added).

®Wisconsin Gas Co. v. F.E.R,@58 F.2d 669, 674 (D.C.Cir. 1985).

71d.
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Non-enforcement of the DVGMP during the course of this appeal will not
damage the liberty or property interests of any party in Diamond Valasery
water user in the basin will otinue to be authorized to pump water in accordance
with the provisions of the water law and therms of their respective water rights
permits. The only harm present here is the harm Appellants will be prevented from
inflicting on senior usert the stay is denied
AppellantsalsoDOOHJH WKDW 3UHMHFWLRQ RI WKH *03 |
Diamond Valley groundwater usef$ However,there is no uncertainty regarding
which rules will govern the use of water in the basin absent a stay. Neasda h
long-standing andwell-developed water law. That law remains in effect and,
together with the terms of individual water permits, governs the use of water in the
basin. In fact, denial of the stay will actually serve to decrease uncertainty by
removng a set of complex and poorly drafted rules that directly conflict with and
FRQWUDGLFW 1HYDGDYV RWKHU ZDWHU ODZ VWDW XYV
Moreover,to the extent Appellants may experience anxietynmeuainty it
was notcausedy the district courf V G H.FRatheRtQe State Engine@imself,
created this uncertainty when helped draft an@pprove a plan that he knew was
illegal and wouldnvite a challenge Appellants have been warned throughout this

process that th®VGMP directly violateslong-establi©ied prior appropriation

‘8 DNRCPA Motion at 2.
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doctrine. Appellantsexpressly asked the Legislatucechange the law to make the
plan legal,but the Legislature declined to d&t.Undeterredthey moved forward
with their illegal plan anywayTherefore, any uncertainty thaxistsis Appellants]
own fault.

The record also undercuts Appellai® VVHUWLRQ WKDW 3>W@ Kt
reasoning would prohibit the approval ariy groundwater management plan that
does not involve total curtailment of 60% of the water rights amizind Valley 2°
As shown above,umerous optionsvere presentethat could be employed in the
development of a plan that would both reduce water consumption and be consistent
with prior appropriation doctrine.Appellants willingly and knowingly chost®
ignore these options and instead support an illegal redistributionist plan.

JLQDOO\ $Sasuh@eatba® WeVstay is needdd further asseshe
effectiveness of the DVGMRiisunderstands and misrepresents the true issues in
this appea?! Whetter the plan is effectivis not at issuand hasiothing to do with
whether it is legal. Governments have alwaysied to muster evidence and
argumentsupporting &laimthat their violations of individual rights are an efficient

and effective means talaieve some noble end. But the law does not prioritize ends

9 SeeExhibit 7.
80 DNRCPA Motion at 3emphasis in original)
81 DNRCPA Motion at 10.
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over means. Even if the DVGMP would be an effective way to reduce pumping, it
PXVW VWLOO FRPSO\ -Athiwlikg addviiciés@anlidDatl twtés [svB Q J

Because Appellants have faileddemonstrate they will personally suffer an
actual not theoreticalinjury the request for the stay should be denied.

V. Appellants Have Unclean Hands Precluding Equitable Relief

SThe unclean hands doctrine generdiigrs a party from receiving equitable
relief because of that party's own inequitable condfi¢tUnclean hands exist when
a party acin an unjust manner or when their actions lgokd faith®

In the proceeding belowkH GLVWULFW FRXUW ODPHQWHG
that theState Engineer and/or Nevada Legislature did not vigorously intervene 40
\HDUV DJR ZKHQ HIIHFWV RI RYHU DSSURSULDWLR
However, as the history of Diamond Valley shows, this inaction was aided and
abetted by th@unior waterusers, who actively opposed any and all attempts to fix
the problem and/or provide mitigation to affected seniors.

,Q WKH LQVWDQW FDVH WKH GLVWULFW FRXUW
3X Q UHD VR QrheE @sttict court also found that Appellants willfulgnd

consciouslydraftedand approvea plan that they knew violated prior appropriation

82 Las Vegas Fetish & Fantasjalloween Ball, Inc. v. Ahern Rentals, Int24 Nev.
272,275, 182 P.3d 764, 766 (2008).

831d. (citingIncome Investors v. SheltdhWash.2d 599, 101 P.2d 973, 974 (1940)
84 Order Granting Petition for Judicial Review39:7-12.

8 OrderGranting Petition for Judicial Revieat 2815,

26



doctrineand continued the more than-y€ar impairment of senior water rigfifs
In other Diamond Valley litgation the district court has found that the State
Engineer, at the express urging of Eureka County and the junior users, acted
3IXQFRQVFLRQDEO\" WRZDUGYVY 5HVSRQGHQWYV

For 40years Appellants havaverpumped the basin knowing that in doing
so they were mpacting spring flows and thereby taking water that rightfully
belonged to others. They aggressively obstructed all attempts to correct the problem.
When they finally had to develop a GMP, they knowingly implemented an illegal
plan over the objections adnd without concern for, senior water right holdérse
plan proposes to continue oveumping the basin for another-$86ars and, even
WKHQ GRHV QRW DFKLHYH VXVWDLQDELOLW\ $V Wk
its face fails to reduce thema caused by overpumping and aggravates the depleted
ZDWHUB®EDVLQ °

Because Appellants come to this Court with unclean hands, the requested stay

should be denied.

8 QOrder Granting Petition for Judicial Revieat 27:2-6 (finding State Engineer
2UGHU DSSURYLQJ WKH *03 SDUELWUDU\ DQG FDS
87 Findings of Fact, Conclusions of Law, and Order Partially Grantetiiéh for

Judicial Review at 17:2719, Sadler Ranch, LLC v. Kingeventh Judicial District

Court Case No C\M409204 (2016)

8 Order Granting Petition for Judicial Review242-3.
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CONCLUSION

AppellantsKk DYH IDLOHG WR 3VKRZ Vexvkeighdveatiy i DO D QF
favor of granting the stay. Careful consideration of the NRAP 8(c) factors also
indicates that (1) appellants are unlikely to succeed on the merits, (2) the purpose of
WKH DSSHDO ZLOO QRW EH IUXVWUDWHGnedby &8HV SRC
stay, and (4) no harm will come to Appellants if the stay is denfeztordingly,
Respondents respectfully request that the Motion for Stay be denied.

AFFIRMATION

The undersigned does hereby affirm that the preceding document does not
contain the social security number of any person

Respectfully submitted thit8™" day ofJune 2Q20.

TAGGART & TAGGART, LTD.
108 North Minnesota Street
Carson City, Nevada 89703

(775) 8829900 £Telephone
(775) 8839900 +Facsimile

By:_/s/ David H.Rigdon
PAUL G. TAGGART, ESQ.
Nevada State Bar No. 6136
DAVID H. RIGDON, ESQ.
Nevada State Bar No. 13567
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CERTIFICATE OF SERVICE

Pursuant to NRAR5(b), I certify that | am an employee of TAGGART &
TAGGART, LTD., and that on this day, | served, or caused to be served, a true and
FRUUHFW FRS\ RI WKH IRUHJRLQJ S5UHY. MRIPGHQW TV $C

Beth Mills, Trustee, Marshall Family Trust

HC 62 Box 62138

Eureka, NV 89316

John E. Marvel, Esq.

Marvel & Marvel, Ltd.

217 ldaho Street Elko, NV 89801

All other counsel in this case are registere&l&« users and were served

electronically through the-Elex Court system.

DATED this 18" day ofJune 2020.

/sl TJ Carpitcher
Employee of TAGGART & TAGGART, LTD.
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