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SADLER RANCH, LLC AND IRA AND MONTIRA RENNER �¶�6 
RESPONSE TO EMERGENCY MOTION FOR STAY  

Pursuant to NRAP 14(f), Respondents Sadler Ranch, LLC and Ira & Montira 

Renner hereby respond to the Emergency Motion for Stay filed by Diamond Natural 

Resources Protection and Conservation Association, et al. ���³�'�1�5�&�3�$�´���� 

INTRODUCTION  

�$�S�S�H�O�O�D�Q�W�V�¶���H�P�H�U�J�H�Q�F�\���P�R�W�L�R�Q is nothing more than an attempt to re-litigate 

the merits of the case using unsubstantiated and unverified extra-record information 

about the efficacy of the Diamond Valley Groundwater Management Plan 

���³�'�9�*�0�3�´���������%�X�W���W�K�L�V���L�Q�I�R�U�P�D�W�L�R�Q���K�D�V���Q�R�W�K�L�Q�J���W�R���G�R���Z�L�W�K���W�K�H���N�H�\ point at issue in 

this case �± �W�K�D�W���W�K�H���6�W�D�W�H���(�Q�J�L�Q�H�H�U�¶�V���D�S�S�U�R�Y�D�O���R�I���W�K�H���'�9�*�0�3���Y�L�R�O�D�W�H�G���1�H�Y�D�G�D�¶�V���O�R�Q�J-

standing doctrine of prior appropriation.  As the district court correctly noted, this 

key fact was not just undisputed during the course of the litigation, it was openly and 

explicitly acknowledged by the State Engineer himself.1   

In 2016, the State Engineer presented the draft DVGMP to his peers from 

�R�W�K�H�U���Z�H�V�W�H�U�Q���V�W�D�W�H�V���D�Q�G���H�[�S�U�H�V�V�O�\���D�G�P�L�W�W�H�G���W�K�D�W���W�K�H���S�O�D�Q���Z�R�X�O�G���U�H�T�X�L�U�H���³�D���V�W�D�W�X�W�R�U�\��

change to make [it] �O�H�J�D�O���´2  But the desired statutory change never happened.  Thus, 

to succeed on appeal, Appellants bear the heavy burden of convincing this Court to 

overturn a 150 year-�R�O�G���I�R�X�Q�G�D�W�L�R�Q�D�O���G�R�F�W�U�L�Q�H���R�I���1�H�Y�D�G�D�¶�V���Z�D�W�H�U���O�D�Z�� 

 
1 DNRCPA Motion, Exhibit 1 at �6�(���5�2�$���������³�L�W���L�V���D�F�N�Q�R�Z�O�H�G�J�H�G���W�K�D�W���W�K�H���*�0�3���G�R�H�V��
�G�H�Y�L�D�W�H���I�U�R�P���W�K�H���V�W�U�L�F�W���D�S�S�O�L�F�D�W�L�R�Q���R�I���W�K�H���S�U�L�R�U���D�S�S�U�R�S�U�L�D�W�L�R�Q���G�R�F�W�U�L�Q�H���´���� 
2 Exhibit 1 at Slide 21. 
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Appellants �D�O�O�H�J�H���W�K�D�W���W�K�H���&�R�X�U�W�¶�V���$pril 2020 Order has created an emergency 

in the basin which justifies staying the order during the pendency of the appeal.  But, 

as the district court was well aware, the junior priority irrigators in Diamond Valley 

have had decades to correct the over-pumping problem and resisted all efforts to do 

so.3  What they claim as grounds for an emergency are, in fact, nothing more than 

the consequences of their own knowing refusal to use water properly.  They have 

unclean hands by having actively resisting the efforts of holders of pre-statutory 

rights to valley springs, like Respondents, to restore their senior priority water rights.  

This has been done with the full support of Eureka County, who has used taxpayer 

money to advance the interests of one group of county citizens over another.4  On 

several occasions, the district court warned Respondents that the ongoing 

impairment of senior water rights cannot continue.5  Yet they ignored those 

warnings.  To now argue an emergency exists, when they knew all along that the 

DVGMP was not legal and did nothing to address the problems the district court has 

 
3 DNRCPA Motion, Exhibit 2 at 4-5 (Exhibit 2 is �K�H�U�H�L�Q�D�I�W�H�U���U�H�I�H�U�U�H�G���W�R���D�V���³�2�U�G�H�U��
Gran�W�L�Q�J���3�H�W�L�W�L�R�Q�V���I�R�U���-�X�G�L�F�L�D�O���5�H�Y�L�H�Z�´��. 
4 See �5�H�V�S�R�Q�G�H�Q�W�¶�V���$�Q�V�Z�H�U�L�Q�J�� �%�U�L�H�I�� �D�W��4-18, Eureka Cnty. v. Sadler Ranch, LLC 
(Case No. 75736). 
5 See e.g,. �$�S�S�H�O�O�D�Q�W�¶�V���$�S�S�H�Q�G�L�[ at AA05256, Eureka Cnty. v. Sadler Ranch, LLC 
(Case No. 75736) ���³Nevada water law provides that vested water rights shall not be 
�L�P�S�D�L�U�H�G�´���D�Q�G���W�K�H���V�W�D�W�X�W�H���³requires the State Engineer to protect senior water rights 
holders from applications or requests for permits when there is no unappropriated 
water in the proposed source of supply or if the proposed use or change conflicts 
with existing rights.�´������ 
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articulated over and over, rings hollow.  The emergency started decades ago when 

the junior priority irrigators, with the implicit permission of the State Engineer, 

pumped so much groundwater that they dried up the naturally flowing springs. 

If the Court desires to keep the status quo ante during the course of this appeal, 

Appellants�¶ motion for stay must be denied.  The current irrigation season is the first 

one in which the provisions of the DVGMP will be enforced on a mandatory basis.  

Accordingly, granting the stay, and allowing the plan to be implemented during this 

appeal, will radically change the previous status quo and result in irreparable harm 

to senior priority rights holders.    

A fatal flaw of the DVGMP is that it forcibly seizes the private property of 

one group of individuals (senior rights holders), for the express purpose of 

transferring that property to another group of private individuals (junior rights 

holders).  This scheme, on its face, violates both prior appropriation doctrine and the 

express provisions of Article 1, Sections 8 and 22 of the Nevada Constitution.     

Appellants main argument in this appeal is that the Legislature impliedly 

authorized groundwater management plans to abrogate prior appropriation doctrine 

when it adopted NRS 534.037.  As the district court noted, however, the statute 

contains no express language to that effect and the legislative history of the statute 

is devoid of any indication that legislators intended it to have that effect. 
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Because Appellants cannot meet the high burden required to justify issuing a 

stay, the request should be denied.  

FACTUAL AND PROCEDURAL BACKGROUND  

The district court was already acutely aware of the following history and 

background of water issues in Diamond Valley when this case came before it.6  Over 

the last seven years, the district court has presided over numerous cases related to 

the Diamond Valley groundwater dispute.  These include cases regarding mitigation 

rights awarded to senior right holders to make up for their lost spring flows, a writ 

petition seeking immediate curtailment of pumping, and various proceedings and 

appeals related to the adjudication of pre-statutory rights under NRS 533.087-

533.320.  In each of these cases, members of DNRCPA and/or Eureka County have 

resisted every attempt by senior pre-statutory rights holders to protect their historic 

ranches and bring pumping in the basin to a sustainable level.   

I. The State Engineer Purposefully Over-Appropriat ed Diamond Valley. 

Diamond Valley is one of the most over-appropriated and over-pumped basins 

in Nevada.  The groundwater basin has a perennial yield of just 30,000 acre-feet.7  

Permits have been issued totaling over 126,000 acre-feet.8  Since the 1970s annual 

pumping has consistently exceeded 2-3 times the available supply.9  To date, this 

 
6 Exhibit 2 at 80:1-5. 
7 Order Granting Petitions for Judicial Review at 4:1-3. 
8 Id. 
9 Id. 
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over-pumping has caused the groundwater level to decline more than 100 feet 

resulting in Respondents�¶ naturally flowing springs drying up.10   

�'�H�V�S�L�W�H�� �$�S�S�H�O�O�D�Q�W�V�¶�� �D�V�Vertions to the contrary,11 over-appropriation of the 

basin was no accident.  During the time when most permits to appropriate 

groundwater were issued, Mr. Hugh Shamberger served respectively as State 

Engineer and Director of the Department of Conservation and Natural Resources.  

Mr. Shamberger publicly advocated that Nevada should not limit groundwater use 

to the perennial yield but, instead, should implement �³�D���S�U�R�J�U�D�P���R�I orderly over-

�G�H�Y�H�O�R�S�P�H�Q�W�´���Z�K�H�U�H�E�\���D�T�X�L�I�H�U���V�W�R�U�D�J�H��could be exploited �³�R�Y�H�U���D���S�H�U�L�R�G���R�I���W�K�L�U�W�\���W�R��

�I�R�U�W�\���\�H�D�U�V�´ to promote economic development.12  He declared Diamond Valley to 

be a success story in this regard, �R�Q�H���R�I���³�W�K�H���P�R�V�W���V�X�F�F�H�V�V�I�X�O���Y�D�O�O�H�\�V���L�Q��which desert 

land development has been done���1́3 

However, just a year after Mr. Shamberger boasted about the success of his 

experiment in over-appropriation, scientists from the United States Geological 

�6�X�U�Y�H�\�����³�8�6�*�6�´����sounded the alarm.  In 1968, when pumping was just 12,000 acre-

feet/annually (afa), the USGS issued a report stating that if pumping in the southern 

portion of the basin increased beyond that amount groundwater levels would decline 

 
10 Order Granting Petitions for Judicial Review at 4. 
11 DNRCPA Motion at 4-5. 
12 Hugh A. Shamberger: Memoirs of a Nevada Engineer and Conservationist at 38, 
University of Nevada Oral History Project Catalog #019 (1967). 
13 Id. 
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precipitously, drying up the naturally flowing springs in the northern portion of the 

basin.14  The vast majority of the junior priority permit holders pump their water in 

the southern portion of the basin.   

The USGS report also noted that the water flowing from the northern springs 

was fully appropriated and being used by senior priority water rights holders.15  The 

report stated that a program would need to be put in place to make these senior 

priority users whole for the eventual loss of their water.16 Despite commissioning 

the report, the State Engineer failed to heed its warnings or develop any program to 

protect senior users.  The USGS report was also a public document whose findings 

were well known to Appellants.  

A consequence of the sheer number of permits issued by the State Engineer is 

that junior priority users far outnumber senior users.  Of the permits the State 

Engineer has issued, more than 80% are junior in priority based on the 30,000 afa 

perennial yield.17  This has created a significant political obstacle to proper 

management of the basin whereby attempts to reduce pumping and/or make senior 

 
14 Exhibit 3 at SE ROA 106 (warning that pumping in excess of 12,000 acre-feet/year 
�L�Q���V�R�X�W�K�H�U�Q���'�L�D�P�R�Q�G���9�D�O�O�H�\���Z�L�O�O���³�G�H�F�U�H�D�V�H���W�K�H���Q�D�W�X�U�D�O���G�L�V�F�K�D�U�J�H���I�U�R�P���W�K�H���V�S�U�L�Q�J�V���L�Q��
�W�K�H���1�R�U�W�K���'�L�D�P�R�Q�G���V�X�E�D�U�H�D���´���� 
15 Id. 
16 Id. 
17 DNRCPA Motion, Exhibit 1 at SE ROA 3 �± SE ROA 4. 
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water users whole is met with stiff political opposition from both the junior users 

and the county government they control.18  

II.  Over-Pumping By Junior Users Causes Valley Springs To Run Dry. 

The USGS predictions proved prescient.  By 1982, the northern valley springs 

began to run dry.  The first of these was the Thompson spring, which was closest in 

proximity to the southern pumping area.  In 1982, Mr. Thompson requested the State 

Engineer take action to protect his rights by enforcing prior appropriation law.19  But, 

instead of protecting �0�U�����7�K�R�P�S�V�R�Q�¶�V rights, the State Engineer bowed to the wishes 

of the junior priority users and refused to stop the over-pumping.20 

At the 1982 hearings regar�G�L�Q�J�� �0�U���� �7�K�R�P�S�V�R�Q�¶�V�� �U�H�T�X�H�V�W���� �6�W�D�W�H�� �(�Q�J�L�Q�H�H�U��

Morros referred to data in the record �³�Z�K�L�F�K���L�Q�G�L�F�D�W�H���W�K�D�W���W�K�H���S�X�P�S�D�J�H���L�Q���'�L�D�P�R�Q�G��

Valley is starting to - - �L�V���L�Q���I�D�F�W���D�I�I�H�F�W�L�Q�J���J�U�R�X�Q�G�Z�D�W�H�U���O�H�Y�H�O�V�´���D�Q�G���³�Z�L�O�O���K�D�Y�H���D�G�Y�H�U�V�H��

�H�I�I�H�F�W�V���R�Q���W�K�H���V�H�Q�L�R�U���U�L�J�K�W�V���´21  Despite this admission, he requested a vote of those 

present as to whether he should take any action.22  He noted �W�K�D�W���³�H�Y�H�U�\�E�R�G�\���V�H�H�P�V��

to be quite content and happy with the situation in Diamond Valley with the 

 
18 See �5�H�V�S�R�Q�G�H�Q�W�¶�V���$�Q�V�Z�H�U�L�Q�J���%�U�L�H�I���D�W��4-18, Eureka Cnty. v. Sadler Ranch, LLC 
(Case No. 75736). 
19 See �1�5�6���������������������³Every permit to appropriate water. . . shall be, and the same 
�L�V���K�H�U�H�E�\���G�H�F�O�D�U�H�G���W�R���E�H�����V�X�E�M�H�F�W���W�R���H�[�L�V�W�L�Q�J���U�L�J�K�W�V���´����  

20 See �$�S�S�H�O�O�D�Q�W�¶�V���$�S�S�H�Q�G�L�[ at AA01814 �± AA02050, Eureka Cnty. v. Sadler Ranch, 
LLC (Case No. 75736) (transcripts of 1982 State Engineer Hearings). 
21 Id. at AA01962:16-24. 
22 Id. at AA01963:1-4. 
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exception of Mr. Thompson whose spring has diminished considerably� 2́3 and, after 

the hearing, took no effective action to stop the over-pumping.    

Inevitably, the massive cone of depression caused by the southern pumping 

worked its way north, first drying up the Bailey springs and then hitting the Sadler 

springs, which are now dry.  �'�H�V�S�L�W�H���$�S�S�H�O�O�D�Q�W�V�¶���D�W�W�H�P�S�W���W�R���E�O�D�P�H���W�K�H���Y�L�F�W�L�Ps, by 

claiming the Bailey and Sadler springs ran dry due to self-infli cted harm, the State 

Engineer has definitively determined �W�K�D�W���³�L�W���L�V���W�K�H���X�V�H���R�I���Z�D�W�H�U���E�\���W�K�H���M�X�Q�L�R�U���Z�D�W�H�U��

�U�L�J�K�W���K�R�O�G�H�U�V���W�K�D�W���K�D�V���F�R�Q�I�O�L�F�W�H�G���Z�L�W�K���>�6�D�G�O�H�U���5�D�Q�F�K�¶�V�@���V�H�Q�L�R�U���U�L�J�K�W�V���´24  

III.  �'�L�D�P�R�Q�G���9�D�O�O�H�\�¶�V���'�H�V�L�J�Q�D�W�L�R�Q���$�V���$���&�U�L�W�L�F�D�O���0�D�Q�D�J�H�P�H�Q�W���$�U�H�D 

Throughout the more than thirty-year period between 1982 and 2013, the State 

Engineer took little action to reduce over-pumping in the basin.  Then, in 2013, the 

State Engineer took the first steps to remedy the harm to senior vested right owners 

by issuing Order 1226.   As State Engineer King noted at the time�����³�>�Z�@�K�H�Q���Z�H���Z�H�U�H��

here in 2009, again, it was made clear to me that everyone, it seemed, was happy 

�Z�K�H�U�H���W�K�H�\�� �Z�H�U�H�� �L�Q���W�H�U�P�V���R�I�� �W�K�H�L�U���F�U�R�S�V�� �D�Q�G���W�K�H���G�H�F�O�L�Q�L�Q�J���Z�D�W�H�U�� �W�D�E�O�H���´25  But, in 

2009, the State Engineer had also warned that if  a senior water right owner asserted 

impairment, he could no longer avoid taking action.26  Order 1226 specifically 

 
23 Id. at AA01942:4-6. 
24 State Engineer Ruling 6290 at 61. 
25 Exhibit at 4 at 28:1-3; See also Exhibit 2 at 81:5-15. 
26 Exhibit 4 at 28:4-���������³�,�W�¶�V���D�Q���D�E�V�R�O�X�W�H���F�D�P�H���F�K�D�Q�J�H�U���Z�K�H�Q���Z�H���J�H�W���D���V�H�Q�L�R�U���Z�D�W�H�U��
�U�L�J�K�W���K�R�O�G�H�U���D�V�V�H�U�W�L�Q�J���L�P�S�D�L�U�P�H�Q�W���´�� 
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authorized the issuance of mitigation rights to impacted spring owners.27  However, 

the State Engineer still took no steps to reduce pumping.  And, Eureka County, on 

�E�H�K�D�O�I���R�I���W�K�H���M�X�Q�L�R�U���X�V�H�U�V�����F�R�Q�W�L�Q�X�H�V���W�R���O�L�W�L�J�D�W�H���6�D�G�O�H�U���5�D�Q�F�K�¶�V���P�L�W�L�J�D�W�L�R�Q���U�L�J�K�W�V.28   

With no other remedy, in 2015, Sadler Ranch filed a writ petition to force the 

State Engineer to follow his mandate to protect senior rights and stop the over-

pumping.  In response, the State Engineer invoked NRS 534.110(7) and declared the 

�E�D�V�L�Q���D���&�U�L�W�L�F�D�O���0�D�Q�D�J�H�P�H�Q�W���$�U�H�D�����³�&�0�$�´����29  Declaring the basin a CMA was a 

defensive litigation move, designed to moot Sadler R�D�Q�F�K�¶�V�� �Z�U�L�W�� �S�H�W�L�W�L�R�Q�� �Z�K�L�O�H��

postponing any real action for at least another ten years.30  However, the declaration 

did have the benefit of forcing the junior water users to develop a groundwater 

management plan or face being cut off completely.   

IV.  The Development Of The DVGMP 

Water users formed a board to guide the development of a plan.  Respondent 

Ira Renner, the owner of the northernmost ranch in the basin, agreed to serve as a 

representative for the senior pre-statutory rights holders.  He did so in good faith, 

 
27 State Engineer Order 1226 at 2. 
28 See generally, Eureka Cnty. v. Sadler Ranch, LLC (Case No. 75736). 
29 State Engineer Order 1264 at 5. 
30 State Engineer Motion to Dismiss First Amended Petition for Curtailment in 
Diamond Valley at 3-5, Sadler Ranch, LLC v. King, Seventh Judicial District Court 
Case No. CV-1504-218 (arguing that designation of the basin as a CMA precludes 
curtailment). 
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believing that the impending threat of curtailment would finally force the junior 

users to take the concerns of the seniors seriously.  This proved to be a false hope.  

On June 11, 201�������D�W���W�K�H���6�W�D�W�H���(�Q�J�L�Q�H�H�U�¶�V���X�U�J�L�Q�J�����W�K�H���E�R�D�U�G���K�H�O�G���D���Z�R�U�N�V�K�R�S��

where Mike Young, an Australian academic, presented a proposed scheme to use the 

�J�U�R�X�Q�G�Z�D�W�H�U���P�D�Q�D�J�H�P�H�Q�W���S�O�D�Q�Q�L�Q�J���S�U�R�F�H�V�V���W�R���F�R�P�S�O�H�W�H�O�\���³�F�K�D�Q�J�>�H�@���R�X�U���Z�D�W�H�U���U�L�J�K�W�V��

�V�\�V�W�H�P���´31  This scheme involved stripping existing water rights of their priorities 

and instead allocating water based on a �U�H�G�L�V�W�U�L�E�X�W�L�R�Q�L�V�W���µshare�¶ system.   

The scheme works as follows.   Consider two hypothetical permit holders.  

One holds the most senior permit with a duty of 100 afa.  The second holds the most 

junior permit, also with a duty of 100 afa.  Only 30,000 afa of water is available to 

be pumped in any given year without depleting the resource (the perennial yield) but 

the State Engineer issued more than 100,000 afa of permits.  So, absent the DVGMP, 

the senior holder is authorized to pump and use 100 afa of water.  By contrast, the 

�M�X�Q�L�R�U�¶�V���S�H�U�P�L�W���G�R�H�V���Q�R�W���J�L�Y�H���K�H�U���D���U�L�J�K�W���W�R���S�X�Pp any water at all.  This is because 

the terms of her permit only authorize pumping if water is available that is not 

already being used by a senior right holder and, in Diamond Valley, all the available 

water has already been allocated to, and is being used by, senior users.   

This is true even though the State Engineer has refused to enforce the permit 

terms and, instead, allowed the junior users to pump the full amount of their permits.  

 
31 DNRCPA Motion, Exhibit 1 at SE ROA 294. 
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His refusal to properly enforce the rules does not give the juniors any legal 

entitlement to the water they are pumping.  Rather, they pump and use that water at 

�W�K�H���6�W�D�W�H���(�Q�J�L�Q�H�H�U�¶�V sufferance which can be withdrawn at any time.    

Under the DVGMP, both permit holders will have their permits converted to 

shares.  The senior permit holder receives 100 shares.  The junior permit holder 

receives 80 shares.32  In the first year of the plan, the senior permit holder receives 

an allocation of 67 acre-feet (�³af� )́ of water, or 33 af less than she is entitled.  

Meanwhile, the junior permit holder, who is legally entitled to nothing, receives 54 

af of water.  By year 35 the senior receives only 30 af of her water, while the junior 

gets 24 af.  In other words, the senior, who has a vested legal entitlement to her full 

100 afa of water, is forcibly required to give up 70 afa of that entitlement so it can 

be divided among the junior users who have no legal right to it.33     

Mr. Renner consistently warned his fellow board members that this scheme is 

illegal but his concerns were met with outright hostility and ignored.  Other members 

of the public who raised issues with the proposed scheme were treated in similarly 

hostile manner.34  Contrary to Appellants contentions, the record shows that there 

was no good faith effort to develop a consensus plan that would benefit everyone.  

Rather, because the junior users were assured that the State Engineer would approve 

 
32 Id. at SE ROA 232. 
33 Exhibit 5 at slide 14. 
34 Exhibit 6 at SE ROA 684:8-11; SE ROA 723:18-21. 



 

12 
 

any plan they put forward, and because they had an overwhelming voting advantage, 

they moved forward with developing a plan based on the Australian scheme.  

The district court saw this effort for what it was, a naked attempt by junior 

right holders to steal water from seniors without paying for it.  The district court 

�F�R�U�U�H�F�W�O�\���Q�R�W�H�G���W�K�D�W���³�W�K�H���U�H�V�X�O�W���R�I���W�K�H���'�9�*�0�3���I�R�U�P�X�O�D���L�V���W�K�D�W���V�H�Q�L�R�U���Z�D�W�H�U���U�L�J�K�W�V�¶��

�K�R�O�G�H�U�V�� �U�H�F�H�L�Y�H�� �I�H�Z�H�U�� �V�K�D�U�H�V�� �W�K�D�W�� �R�Q�H�� �S�H�U�� �D�F�U�H�� �I�R�R�W���� �� �7�K�X�V���� �V�H�Q�L�R�U�� �Z�D�W�H�U�� �U�L�J�K�W�V�¶��

holders cannot beneficially use all of the water which their permit/certificate entitles 

�W�K�H�P���W�R���X�V�H���´35  Accordingly, the district court struck down the DVGMP on the basis 

that it violates prior appropriation doctrine.  This appeal followed.  Appellants now 

�D�V�N���W�K�L�V���&�R�X�U�W���W�R���V�W�D�\���W�K�H���G�L�V�W�U�L�F�W���F�R�X�U�W�¶�V���R�U�G�Hr while this appeal is pending.            

ARGUMENT  

In deciding whether to grant a stay request, the Court considers four factors: 

(1) the likelihood of success on appeal, (2) whether the object of the appeal will be 

defeated if the stay is denied, (3) whether Respondents will suffer irreparable harm 

if the stay is granted, and (4) whether Appellants will suffer irreparable harm if the 

stay is denied.36  Where, as here, a case raises a serious legal question a movant must 

present a substantial case on the merits as well as show that the balance of equities 

�³weighs heavily�  ́in favor of granting the stay.37   

 
35 Order Granting Petition for Judicial Review at 8:12-15. 
36 NRAP 8(c); Fritz Hansen A/S v. Dist. Ct., 116 Nev. 650, 657, 6 P.3d 982 (2000). 
37 Id. at 659 (citing Ruiz v. Estelle, 650 F.2d 535, 565 (5th Cir. 1981)). 
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The requested stay should be denied.  Appellants are highly unlikely to 

succeed on appeal because the DVGMP indisputably violates long-standing prior 

appropriation doctrine as well as express constitutional provisions prohibiting the 

forcible redistribution of property from one private individual to another.  Also, the 

purpose of the appeal will not be frustrated because denial of the stay will not make 

�D�Q�\�� �R�I�� �$�S�S�H�O�O�D�Q�W�V�¶�� �F�O�D�L�P�V��moot or render this appeal meaningless.  In addition, 

Respondents property rights will unquestionably be impaired if the stay is granted, 

constituting a de facto irreparable injury, while Appellants only allege theoretical, 

not actual, injuries if the stay is denied.38  �)�L�Q�D�O�O�\�����$�S�S�H�O�O�D�Q�W�V�¶���D�S�S�U�R�D�F�K���W�K�L�V���&�R�X�U�W��

with unclean hands, having for forty years obstructed all efforts to bring pumping in 

the basin to a sustainable level and mitigate senior pre-statutory rights holders for 

the loss of their spring flows.    

I. The Appeal Is Unlikely To Succeed Because Appellants Already 
�$�G�P�L�W�W�H�G�� �7�K�D�W�� �7�K�H�� �'�9�*�0�3�� �9�L�R�O�D�W�H�V�� �1�H�Y�D�G�D�¶�V��Well-Established Prior 
Appropr iation Doctrine. 

Appellants have not demonstrated that they are likely to prevail on the merits.  

This case involves a serious legal question of whether the plan approved under Order 

1302 violates long standing water law, as found by the district court.39  A well-

established maxim of statutory construction is that �³[t] �K�H���/�H�J�L�V�O�D�W�X�U�H���µ�L�V���S�U�H�V�X�P�H�G��

 
38 NRAP 8(c). 
39 DNRCPA Motion for Stay, Exhibit 13 at 5:8-11 ���K�H�U�H�L�Q�D�I�W�H�U���U�H�I�H�U�U�H�G���W�R���D�V���³Order 
Denying Mot�L�R�Q���I�R�U���6�W�D�\�´���� 
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not to intend to overturn long-�H�V�W�D�E�O�L�V�K�H�G�� �S�U�L�Q�F�L�S�O�H�V�� �R�I�� �O�D�Z�¶�� �Z�K�H�Q�� �H�Q�D�F�W�L�Q�J�� �D��

statute.� 4́0  But that is exactly what Appellants are asking this Court to do, presume 

that the Legislature impliedly �R�Y�H�U�W�X�U�Q�H�G�� �1�H�Y�D�G�D�¶�V�� ������-year-old doctrine of prior 

appropriation when it adopted NRS 534.037.  

Few doctrines are as well established in Nevada law as prior appropriation.  

The doctrine has been used by this Court from its inception.41  While there was a 

brief period between 1872 and 1885 when the court attempted to replace prior 

appropriation with riparian doctrine, this effort was short-lived and, since 1885, the 

prior appropriation doctrine has governed all water rights in the state.42  As the 

�G�L�V�W�U�L�F�W���F�R�X�U�W���F�R�U�U�H�F�W�O�\���Q�R�W�H�G���W�K�H�U�H���K�D�V���E�H�H�Q���D���³�V�W�H�D�G�I�D�V�W���F�R�P�P�L�W�P�H�Q�W���R�I���1�H�Y�D�G�D�¶�V��

courts and legislation u�S�K�R�O�G�L�Q�J���W�K�H���G�R�F�W�U�L�Q�H���R�I���S�U�L�R�U���D�S�S�U�R�S�U�L�D�W�L�R�Q���´43 

In Order 1302 the State Engineer admitted that the DVGMP deviates from 

prior appropriation doctrine.44  This fact was universally agreed to by the parties in 

the proceedings below.45  Yet the State Engineer approved the plan anyway based 

 
40 Wilson v. Happy Creek Inc., 135 Nev. Adv. Op. 41, 448 P.3d 1106, 1111 (quoting 
�6�K�D�G�R�Z���:�R�R�G���+�R�P�H�R�Z�Q�H�U�V���$�V�V�¶�Q���Y�����1���<�����&�Q�W�\�����%�D�Q�F�R�U�S�����,�Q�F��, 132 Nev. 49, 59, 336 
P.3d 1105, 1112 (2016)) 
41 See e.g., Lobdell v. Simpson, 2 Nev. 274 (1866). 
42 Van Sickle v. Haines, 7 Nev. 249 (1872) (overruled by Jones v. Adams, 18 Nev. 
78, 84-88, 6 P. 442, 444-48 (1885)). 
43 Order Granting Petition for Judicial Review at 36:7-10. 
44 State Engineer Order 1302 at 5. 
45 Order Granting Petition for Judicial Review at 10:17-11:1 ���³�>�W�@�K�H���6�W�D�W�H���(�Q�J�L�Q�H�H�U��
and all intervenors who filed briefs and orally argued this case agree that the 
�'�9�*�0�3���G�H�Y�L�D�W�H�V���I�U�R�P���W�K�H���S�U�L�R�U���D�S�S�U�R�S�U�L�D�W�L�R�Q���G�R�F�W�U�L�Q�H���´���� 
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on a claim that NRS 534.037 impliedly abrogated that doctrine in basins designated 

as a CMA.  This determination contradicted his earlier public statement that the 

DVGMP �Q�H�H�G�H�G���³�D���V�W�D�W�X�W�R�U�\���F�K�D�Q�J�H���W�R���P�D�N�H���>�L�W�@���O�H�J�D�O���´46 

�$�V���W�K�H���G�L�V�W�U�L�F�W���F�R�X�U�W���Q�R�W�H�G�����³�Q�R�Z�K�H�U�H���L�Q���W�K�H���/�H�J�L�V�O�D�W�L�Y�H���K�L�V�W�R�U�\���R�I���$�%�����������>�W�K�H��

legislation that would become NRS 534.037] is one word spoken that the proposed 

legislation will allow for a GMP whereby [a] senior water right holder will have its 

rights to use the full amount of its permit/certificate reduced or that the amount of 

�Z�D�W�H�U���W�K�D�W���V�K�D�O�O���E�H���D�O�O�R�F�D�W�H�G���Z�L�O�O���E�H���R�Q���D���E�D�V�L�V���R�W�K�H�U���W�K�D�Q���S�U�L�R�U�L�W�\���´47  In fact, the bill 

sponsor expressly stated the burden is on junior priority users to conserve water or 

otherwise make cuts in usage.48  The sponsor of the bill clearly understood the 

implications of prior appropriation doctrine where �³�Z�D�W�H�U���U�L�J�K�W�V���L�Q���1�H�Y�D�G�D���D�U�H��first 

�L�Q�� �W�L�P�H���� �I�L�U�V�W�� �L�Q�� �U�L�J�K�W�´�� �D�Q�G�� �V�W�D�W�H�G�� �W�K�D�W, because of this, GMPs needed to be most 

aggressive towards �³�W�K�H���Q�H�Z�H�U���U�L�J�K�W���K�R�O�G�H�U�V���´49    

The district court also �V�R�X�Q�G�O�\���U�H�M�H�F�W�H�G���$�S�S�H�O�O�D�Q�W�V�¶���D�U�J�X�P�H�Q�W�V���U�H�O�D�W�H�G���W�R���W�K�H��

plain language of NRS 534.037.  The district court fully analyzed the statute and 

�I�R�X�Q�G���³�W�K�H�U�H���L�V���Q�R���O�D�Q�J�X�D�J�H�����H�L�W�K�H�U���H�[�S�U�H�V�V���R�U���L�P�S�O�L�H�G���L�Q���1�5�6���������������������W�K�D�W���D�O�O�R�Z�V��

for a GMP to be approved by a majority of right holders in a CMA that reduces the 

 
46 Exhibit 1 at Slide 21. 
47 Order Granting Petition for Judicial Review at 34:6-10. 
48 Id. 
49 Id. at 35. 
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amount of water to which a senior right holder is �H�Q�W�L�W�O�H�G���´50  Further the district 

�F�R�X�U�W���I�R�X�Q�G���W�K�D�W���X�Q�G�H�U���W�K�H���$�S�S�H�O�O�D�Q�W�V�¶���W�K�H�R�U�\���³�D���P�D�M�R�U�L�W�\���R�I���M�X�Q�L�R�U���U�L�J�K�W�V���K�R�O�G�H�U�V����

who, by their collective knowing over appropriation of a water basin, combined with 

�W�K�H�� �6�W�D�W�H�� �(�Q�J�L�Q�H�H�U�¶�V�� �Q�H�J�O�H�F�W�I�X�O�� �D�F�T�X�L�H�V�F�H�Q�F�H���� �F�D�Q�� �Y�Rte to deprive a senior right 

�K�R�O�G�H�U�¶�V���X�V�H���R�I���D�O�O���R�I���L�W�V���Z�D�W�H�U�����W�K�X�V���H�Q�D�E�O�L�Q�J���W�K�H���M�X�Q�L�R�U���K�R�O�G�H�U�V���Z�K�R���F�U�H�D�W�H�G���W�K�H���F�U�L�V�H�V��

�W�R���F�R�Q�W�L�Q�X�H���W�R���L�U�U�L�J�D�W�H���E�\���X�V�L�Q�J���Z�D�W�H�U���Z�K�L�F�K���W�K�H�\���Z�H�U�H���Q�H�Y�H�U���H�Q�W�L�W�O�H�G���W�R���X�V�H���´51 

The district court also noted the failed efforts in 2017 to modify NRS 534.037 

�W�R���D�O�O�R�Z���I�R�U���D���*�0�3���W�K�D�W���³�O�L�P�L�W�>�V�@���W�K�H���T�X�D�Q�W�L�W�\���R�I���Z�D�W�H�U���W�K�D�W���P�D�\���E�H���Z�L�W�K�G�U�D�Z�Q���X�Q�G�H�U��

any �S�H�U�P�L�W�� �R�U�� �F�H�U�W�L�I�L�F�D�W�H�� ���� ���� ���� �R�Q�� �D�� �E�D�V�L�V�� �R�W�K�H�U�� �W�K�D�Q�� �S�U�L�R�U�L�W�\���´52  The district court 

�F�R�U�U�H�F�W�O�\�� �I�R�X�Q�G�� �W�K�D�W�� �W�K�L�V�� �H�I�I�R�U�W�� �W�R�� �D�P�H�Q�G�� �W�K�H�� �V�W�D�W�X�W�H�� �³�G�H�P�R�Q�V�W�U�D�W�H�V�� �W�K�H�� �6�W�D�W�H��

�(�Q�J�L�Q�H�H�U�¶�V�� �N�Q�R�Z�O�H�G�J�H�� �W�K�D�W���1�5�6������������������ �D�Q�G�� �1�5�6�� ���������������������� �D�V�� �H�Q�D�F�W�H�G�� �G�L�G�� �Q�R�W��

�H�L�W�K�H�U�� �H�[�S�U�H�V�V�O�\�� �R�U�� �L�P�S�O�L�H�G�O�\�� �D�O�O�R�Z�� �I�R�U�� �D�� �*�0�3�� �W�R�� �Y�L�R�O�D�W�H�� �1�H�Y�D�G�D�¶�V�� �S�U�L�R�U��

appropria�W�L�R�Q���G�R�F�W�U�L�Q�H���´53     

Appellants also argued below that NRS 534.037 must be interpreted as 

authorizing the State Engineer to abrogate prior appropriation because forcibly 

confiscating senior priority rights is the only possible way to develop a groundwater 

management plan.  They claimed the proponents of the DVGMP faced a binary 

 
50 Id. at 30. 
51 Id. at 30. 
52 Id. at 36. 
53 Id. at 36. 
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choice: strict priority curtailment, or adopting a plan that abrogates prior 

appropriation.  The district court properly rejected this false dichotomy.   

As the district court noted, numerous alternative approaches were suggested 

that could reduce water use while remaining consistent with prior appropriation 

�G�R�F�W�U�L�Q�H�������7�K�H�V�H���D�O�W�H�U�Q�D�W�L�Y�H���L�Q�F�O�X�G�H�G���³�M�X�Q�L�R�U���S�X�P�S�L�Q�J���U�H�G�X�F�W�L�R�Q�����D���U�R�W�D�W�L�Q�J���Z�D�W�H�U���X�V�H��

schedule, cancellation of permits if calls for proof of beneficial use demonstrate non-

use, restriction of new well pumping, establish a water market for the trade of water 

shares, a funded water rights purchase program, implementation of best farming 

practices, upgrade to more efficient sprinkle�U�V���� �D�Q�G�� �D�� �V�K�R�U�W�H�U�� �L�U�U�L�J�D�W�L�R�Q�� �V�\�V�W�H�P���´54  

But Appellants rejected these strategies in favor of their redistributionist scheme.   

Because Appellants own prior statements and admissions confirm the 

DVGMP violates prior appropriation doctrine, and because nothing in the text or the 

history of NRS 533.037 demonstrates a legislative intent to abrogate prior 

appropriation, they cannot show a reasonable likelihood of success on appeal and 

the stay should be denied.   

II.  The Purpose Of The Appeal Will Not Be Frustrated If The Stay Is Denied. 

A. Denying the stay will preserve the existing status quo. 

As the district court correctly pointed out, the object of the appeal is to 

overturn a grant of petitions for judicial review of State Engineer Order 1302 

 
54 Id. at 32. 
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adopting the DVGMP.55  �7�K�H���S�U�L�P�D�U�\���E�D�V�L�V���I�R�U���W�K�H���G�L�V�W�U�L�F�W���F�R�X�U�W�¶�V���R�U�G�H�U���L�V���W�K�D�W���W�K�H��

DVGMP violates prior appropriation doctrine.  In the proceedings below, appellants 

agreed that the plan violates prior appropriation doctrine but argued that NRS 

534.037 exempted them from that foundational law.  The district court found this 

argument without merit based on the both plain language of the statute and its 

legislative history.  If the stay is denied, this appeal will neither be mooted nor will 

Appellants be denied the opportunity to have this Court fully review their claims.56    

Instead, denying the stay will merely keep the status quo in place while this 

appeal is litigated.  If this Court determines that the district court was in error, Order 

1302 can be reinstated, and the plan implemented on a going forward basis.57  

Accordingly, the requested stay should be denied.  

B. �$�S�S�H�O�O�D�Q�W�V�¶���F�O�D�L�P���W�K�D�W���G�H�Q�L�D�O���R�I���W�K�H���V�W�D�\���Z�L�O�O���L�Q�F�U�H�D�V�H���S�X�P�S�L�Q�J���L�V��
speculative and unsupported by the record. 

Instead of focusing on the legality of the plan �± the actual issue on appeal �± 

Appellants motion attempts to shift the �&�R�X�U�W�¶�V���I�R�F�X�V�� �W�R�� �W�K�H�� �S�O�D�Q�¶�V�� �S�R�W�H�Q�W�L�D�O��

effectiveness, claiming that denial of the stay might result in increased pumping.  

Despite Appellants claim, there is no evidence in the record suggesting that pumping 

 
55 Order Denying Motion for Stay 3:13-16. 
56 See e.g., Hansen v. Dist. Ct., 116 Nev. 650. 657, 6 P.3d 982, 986 (2000) (denial 
of stay is proper where requesting party will not be barred from raising any claims 
or defenses during appeal). 
57 Order Denying Motion for Stay at 4:5-7. 
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will materially increase absent a stay, and it is just as likely that pumping will 

increase if the stay is granted.  As the district court correctly held when denying 

�$�S�S�H�O�O�D�Q�W�V�¶���V�W�D�\���U�H�T�X�H�V�W�����³�W�K�H���'�9�*�0�3���L�V���D�F�W�X�D�O�O�\���L�Q�F�U�H�D�V�L�Q�J���W�K�H���Y�R�O�X�P�H���R�I���Z�D�W�H�U��

�U�H�P�R�Y�H�G���I�U�R�P���W�K�H���D�T�X�L�I�H�U���U�D�W�K�H�U���W�K�D�Q���U�H�G�X�F�L�Q�J���L�W���D�W���W�K�L�V���W�L�P�H���´58  

For 2020, the DVGMP establishes an allocation of 73,720 acre-feet of water.  

This is 17,381 acre-feet more water than was pumped during the 2019 irrigation 

season.59  Also, because 19,961 acre-feet of unused allocations from 2019 were 

illegally �µ�E�D�Q�N�H�G�¶���X�Q�G�H�U���W�K�H���'�9�*�0�3����if the stay is granted water users could pump 

as much as 93,681 acre-feet from the basin in 2020 �± an amount three times greater 

�W�K�D�Q���W�K�H���E�D�V�L�Q�¶�V���S�H�U�H�Q�Q�L�D�O���\�L�H�O�G�������7�K�L�V���L�V���W�K�H���E�D�V�L�V���I�R�U���W�K�H���G�L�V�W�U�L�F�W���F�R�X�U�W�¶�V���F�R�Q�F�O�X�V�L�R�Q��

�W�K�D�W���³�W�K�H���E�D�Q�N�H�G���Z�D�W�H�U���V�K�D�U�H���S�U�R�Y�L�V�L�R�Q�V���X�Q�G�H�U���W�K�H���'�9�*�0�3���F�R�P�E�L�Q�H�G���Z�L�W�K���W�K�H������������

water share allocations, if fully used, could exceed the 2016 76,000-acre feet base 

�O�L�Q�H���>�R�I�@���S�X�P�S�L�Q�J���´60  In other words, continued implementation of the plan could 

result in more, not less, water being pumped from the basin. 

Appellants state that water users have collectively invested millions of dollars 

in water conservation equipment in anticipation of plan implementation.  However, 

they fail to mention that much of this equipment was funded by federal grants from 

 
58 Id at 4:3-4.  
59 DNRCPA Motion at 8. 
60 Order Denying Motion for Stay at 4:3-4; See also Bailey v. State Engineer, 
Seventh Dist. Ct. Case No. CV-1902-348 (June 30, 2020). 
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the National Resource Conservation Service.  Under the terms of those grants, water 

users are required to continue conserving water regardless of whether the DVGMP 

exists or not.  There is simply no evidence that any irrigator who installed this water 

saving technology will discard or fail to use it if the stay is denied.  Accordingly, the 

requested stay should be denied.  

C. Pure speculation about the potential waste of time and resources 
developing a new plan does not justify granting stay. 

�$�S�S�H�O�O�D�Q�W�V�¶���F�O�D�L�P���W�K�D�W���L�I���Whe stay is denied, they will be required to waste time 

and resources developing a new plan while this appeal is pending.61  However, 

speculation about the possible expenditure of time and resources does not constitute 

irreparable harm justifying a stay.62   

The current plan is defective both because it is illegal and because it never 

achieves the goal of bringing pumping to a sustainable level, even after 35 years.63  

Therefore, additional planning will be needed, regardless of whether this Court 

affirms or reverses the district court, to develop a plan that will actually result in 

removing the CMA designation.  Any additional time or effort spent on developing 

alternative approaches will, therefore, be not be wasted.  

 
61 DNRCPA Motion at 14. 
62 Excellence Cmty. Mgmt. v. Wilmore, 131 Nev. 347, 353, 351 P.3d 982, 987 (2000) 
(quoting Ruiz v. Estelle, 650 F.2d 555,565 (5th Cir. 1981)) ���³�,�U�U�H�S�D�U�D�E�O�H���K�D�U�P���L�V���D�Q��
�L�Q�M�X�U�\���I�R�U���Z�K�L�F�K���F�R�P�S�H�Q�V�D�W�R�U�\���G�D�P�D�J�H�V���L�V���D�Q���L�Q�D�G�H�T�X�D�W�H���U�H�P�H�G�\���´��. 
63 See �1�5�6���������������������������D���S�O�D�Q���³�P�X�V�W���V�H�W���I�R�U�W�K���W�K�H���Q�H�F�H�V�V�D�U�\���V�W�H�S�V���I�R�U���U�H�P�R�Y�D�O���R�I���W�K�H��
�E�D�V�L�Q�¶�V���G�H�V�L�J�Q�D�W�L�R�Q���D�V���D���F�U�L�W�L�F�D�O���P�D�Q�D�J�H�P�H�Q�W���D�U�H�D���´������ 
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As the district court noted, Appellants still have 5 years remaining to develop 

a plan that conforms with Nevada water law.64   If a stay is granted, Appellants will 

be disinclined to begin developing a proper plan.  By contrast, denial of the stay will 

incentivize them to start developing an alternative now so that when this Court 

affirms the district court, a replacement plan will be ready for consideration.      

III.  �5�H�V�S�R�Q�G�H�Q�W�¶�V���:�L�O�O���%�H���,�U�U�H�S�D�U�D�E�O�\���+�D�U�P�H�G���,�I���$���6�W�D�\���,�V���*�U�D�Q�W�H�G�� 

The district court correctly found that respondents will suffer serious or 

irreparable harm if the stay is granted.65   �³�$�Q�\���D�F�W���Z�K�L�F�K���G�H�V�W�U�R�\�V���R�U���U�H�V�X�O�W�V���L�Q���D��

substantial change in property, either physically or in the character in which it has 

been held or enjoyed���� �G�R�H�V�� �L�U�U�H�S�D�U�D�E�O�H�� �L�Q�M�X�U�\���´66  The DVGMP forcibly restricts 

pumping by senior priority water users and then redistributes that water to junior 

priority users.  This is a de facto �L�P�S�D�L�U�P�H�Q�W���R�I���W�K�H���V�H�Q�L�R�U���X�V�H�U�V�¶���U�L�J�K�W�V that, by itself, 

justifies denial of the stay.  As the district court noted, citing this Court�¶�V���S�U�H�F�H�G�H�Q�W, 

a loss of priority can amount to a de facto loss of the right itself.67   

The DVGMP only required voluntary participation during its first year of 

implementation.  Therefore, during the 2019 irrigation season, the plan did not 

 
64 Order Denying Motion for Stay at 4:20-24. 
65 Order Denying Motion for Stay at 4:24-26. 
66 Memory Gardens of Las Vegas, Inc. v. Pet Ponderosa Memorial Gardens, Inc., 
88 Nev. 1, 4, 492 P.2d 123, 125 (1972) (emphasis added). 
67 Order Granting Petition for Judicial Review at 26:4-6 (citing Wilson v. Happy 
Creek, 135 Nev. Adv. Op. 41, 448 P.3d 1106, 1115 (2019). 
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impair senior priority water rights because senior users could still pump their full 

duty of water.  However, starting with the 2020 irrigation season compliance with 

the plan is mandatory.  This change from voluntary to mandated compliance means 

that the status quo will be changed, not preserved, by a stay.   

Nevertheless, Appellants incorrectly contend that senior pre-statutory rights 

are not harmed by the DVGMP and that any �K�D�U�P���G�R�Q�H���W�R���6�D�G�O�H�U�¶�V���V�S�U�L�Q�J�V���L�V���V�H�O�I-

inflicted.  Although Appellants have raised these contentions numerous times in 

various administrative and judicial proceedings, both the State Engineer and the 

courts have rejected them as unfounded.68  While Sadler Ranch and the Baileys did, 

in fact, need to drill wells that intercepted their spring complexes, this was done only 

after the springs ran dry and was a mitigation measure to replace the lost flows.   

�$�O�V�R���� �$�S�S�H�O�O�D�Q�W�V���D�U�H���Z�U�R�Q�J���W�K�D�W���³�6�D�G�O�H�U���D�Q�G���5�H�Q�Q�H�U�¶�V���J�U�R�X�Q�G�Z�D�W�H�U���S�H�U�P�L�W�V��

�D�U�H���M�X�Q�L�R�U���Q�R�W���V�H�Q�L�R�U���´69  �6�D�G�O�H�U�¶�V���P�L�W�L�J�D�W�L�R�Q���J�U�R�X�Q�G�Z�D�W�H�U���S�H�U�P�L�W���L�V���V�H�Q�L�R�U���W�R���D�O�O���R�W�K�H�U��

�S�H�U�P�L�W�V���L�Q���W�K�H���E�D�V�L�Q���D�Q�G���L�V���F�R�Q�V�L�G�H�U�H�G���³�L�Q-�S�U�L�R�U�L�W�\�´���E�D�V�H�G���R�Q���W�K�H���S�U�L�R�U�L�W�\���G�D�W�H�V���R�I���W�K�H��

associated pre-statutory rights.70  In addition, the district court correctly held that the 

 
68 State Engineer Ruling 6290 �D�W�����������³�7�K�H�U�H���L�V���D���G�L�V�W�L�Q�F�W���G�H�F�O�L�Q�L�Q�J���W�U�H�Q�G���I�U�R�P������������
to 2012, and the State Engineer finds that this decrease in discharge is caused by the 
decline in the groundwater table due to agricultural pumping . . . in the southern 
portion of �W�K�H���Y�D�O�O�H�\���´�� 
69 DNRCPA Motion at 22. 
70 See �6�W�D�W�H���(�Q�J�L�Q�H�H�U���3�H�U�P�L�W�����������������³�3�H�U�P�L�W���������������P�D�\���E�H���H�[�H�U�F�L�V�H�G���L�Q���F�R�Q�I�R�U�P�L�W�\��
�Z�L�W�K���W�K�H���S�U�L�R�U�L�W�\���G�D�W�H�V���R�I���&�O�D�L�P���R�I���9�H�V�W�H�G���5�L�J�K�W���9�������������´���� 
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continued over pumping authorized by Order 1302 will  �K�D�Y�H���³�D�Q���D�G�Y�H�U�V�H���L�P�S�D�F�W���R�Q��

�V�H�Q�L�R�U���F�H�U�W�L�I�L�F�D�W�H�G���U�L�J�K�W�V�����D�V���Z�H�O�O���D�V�����W�K�H�L�U���Y�H�V�W�H�G���U�L�J�K�W�V���´71  

Because Respondents will suffer an irreparable injury from mandatory 

enforcement of the DVGMP during the 2020 irrigation season and beyond, the 

requested stay should be denied.         

IV.  �$�S�S�H�O�O�D�Q�W�¶�V���:�L�O�O���1�R�W���%�H���+�D�U�P�H�G���,�I���$���6�W�D�\���,�V���'�H�Q�L�H�G�� 

The district court correctly found that appellants have not proved irreparable 

or serious harm.72   Parties seeking a stay must show that they �Z�L�O�O���V�X�I�I�H�U���³�L�U�U�H�S�D�U�D�E�O�H��

�R�U���V�H�U�L�R�X�V���L�Q�M�X�U�\�´���Z�L�W�K�R�X�W���W�K�H���V�W�D�\��73  �$�Q���L�U�U�H�S�D�U�D�E�O�H���L�Q�M�X�U�\���L�V���R�Q�H���W�K�D�W���L�V���³�L�Q�F�D�S�D�E�O�H��

�R�I�� �E�H�L�Q�J�� �U�H�F�W�L�I�L�H�G���� �U�H�V�W�R�U�H�G���� �U�H�P�H�G�L�H�G���� �F�X�U�H�G���� �U�H�J�D�L�Q�H�G���� �R�U�� �U�H�S�D�L�U�H�G���´74  The party 

seeking the stay bears the burden of providing evidence sh�R�Z�L�Q�J�� �D�� �³�U�H�D�V�R�Q�D�E�O�H��

probability that real �L�Q�M�X�U�\���Z�L�O�O���R�F�F�X�U���L�I���W�K�H���L�Q�M�X�Q�F�W�L�R�Q���G�R�H�V���Q�R�W���L�V�V�X�H���´75  In other 

�Z�R�U�G�V���� �³�W�K�H�� �L�Q�M�X�U�\�� �P�X�V�W�� �E�H�� �E�R�W�K�� �F�H�U�W�D�L�Q�� �D�Q�G�� �J�U�H�D�W���� �L�W�� �P�X�V�W�� �E�H�� �D�F�W�X�D�O�� �D�Q�G�� �Q�R�W��

�W�K�H�R�U�H�W�L�F�D�O���´76  �³�%�D�U�H���D�O�O�H�J�D�W�L�R�Q�V���R�I���Z�K�D�W���L�V���O�L�N�H�O�\���W�R���R�F�F�X�U���D�U�H���R�I���Q�R��value since the 

court must decide whether the harm will in fact �R�F�F�X�U���´77 

 
71 Order Denying Motion for Stay at 5:1-4. 
72 Order Denying Motion for Stay at 4:20-24. 
73 Hansen v. Dist. Ct., 116 Nev. 650, 658, 6 P.3d 982, 987-88 (2000). 
74 BLACK �¶S LAW DICTIONARY 958 (10th �(�G�������������������G�H�I�L�Q�L�W�L�R�Q���R�I���³�L�U�U�H�S�D�U�D�E�O�H�´�������� 
75 �%�H�U�U�\�P�D�Q���Y�����,�Q�W�¶�O���%�K�G�����(�O�H�F�����:�R�U�N�H�U�V, 82 Nev. 277, 280, 416 P.2d 387, 389 (1966) 
(emphasis added). 
76 Wisconsin Gas Co. v. F.E.R.C., 758 F.2d 669, 674 (D.C.Cir. 1985). 
77 Id. 
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Non-enforcement of the DVGMP during the course of this appeal will not 

damage the liberty or property interests of any party in Diamond Valley.  Every 

water user in the basin will continue to be authorized to pump water in accordance 

with the provisions of the water law and the terms of their respective water rights 

permits.  The only harm present here is the harm Appellants will be prevented from 

inflicting on senior users if the stay is denied.  

Appellants also �D�O�O�H�J�H���W�K�D�W���³�U�H�M�H�F�W�L�R�Q���R�I���W�K�H���*�0�3���F�U�H�D�W�H�V���J�U�H�D�W���X�Q�F�H�U�W�D�L�Q�W�\���I�R�U��

Diamond Valley groundwater users.� 7́8  However, there is no uncertainty regarding 

which rules will govern the use of water in the basin absent a stay.  Nevada has a 

long-standing and well-developed water law.  That law remains in effect and, 

together with the terms of individual water permits, governs the use of water in the 

basin.  In fact, denial of the stay will actually serve to decrease uncertainty by 

removing a set of complex and poorly drafted rules that directly conflict with and 

�F�R�Q�W�U�D�G�L�F�W���1�H�Y�D�G�D�¶�V���R�W�K�H�U���Z�D�W�H�U���O�D�Z���V�W�D�W�X�W�H�V������������  

Moreover, to the extent Appellants may experience anxiety or uncertainty, it 

was not caused by the district court�¶�V���G�H�F�L�V�L�R�Q.  Rather, the State Engineer, himself, 

created this uncertainty when he helped draft and approve a plan that he knew was 

illegal and would invite a challenge.  Appellants have been warned throughout this 

process that the DVGMP directly violates long-established prior appropriation 

 
78 DNRCPA Motion at 2. 
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doctrine.  Appellants expressly asked the Legislature to change the law to make the 

plan legal, but the Legislature declined to act.79  Undeterred, they moved forward 

with their illegal plan anyway.  Therefore, any uncertainty that exists is Appellants�¶ 

own fault.  

The record also undercuts Appellants�¶ �D�V�V�H�U�W�L�R�Q�� �W�K�D�W�� �³�>�W�@�K�H�� �G�L�V�W�U�L�F�W�� �F�R�X�U�W�¶�V��

reasoning would prohibit the approval of any groundwater management plan that 

does not involve total curtailment of 60% of the water rights in Diamond Valley.� 8́0  

As shown above, numerous options were presented that could be employed in the 

development of a plan that would both reduce water consumption and be consistent 

with prior appropriation doctrine.  Appellants willingly and knowingly chose to 

ignore these options and instead support an illegal redistributionist plan.  

�)�L�Q�D�O�O�\���� �$�S�S�H�O�O�D�Q�W�V�¶��argument that the stay is needed to further asses the 

effectiveness of the DVGMP misunderstands and misrepresents the true issues in 

this appeal.81  Whether the plan is effective is not at issue and has nothing to do with 

whether it is legal.  Governments have always tried to muster evidence and 

arguments supporting a claim that their violations of individual rights are an efficient 

and effective means to achieve some noble end.  But the law does not prioritize ends 

 
79 See Exhibit 7.    
80 DNRCPA Motion at 3 (emphasis in original). 
81 DNRCPA Motion at 10. 
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over means.  Even if the DVGMP would be an effective way to reduce pumping, it 

�P�X�V�W���V�W�L�O�O���F�R�P�S�O�\���Z�L�W�K���W�K�L�V���6�W�D�W�H�¶�V���O�R�Q�J-standing and well-established water laws. 

Because Appellants have failed to demonstrate they will personally suffer an 

actual, not theoretical, injury the request for the stay should be denied.  

V. Appellants Have Unclean Hands Precluding Equitable Relief. 

�³The unclean hands doctrine generally �µbars a party from receiving equitable 

relief because of that party's own inequitable conduct���¶�´82  Unclean hands exist when 

a party acts in an unjust manner or when their actions lack good faith.83 

In the proceeding below, t�K�H���G�L�V�W�U�L�F�W���F�R�X�U�W���O�D�P�H�Q�W�H�G���W�K�D�W���³�>�L�@�W���L�V���X�Q�I�R�U�W�X�Q�D�W�H��

that the State Engineer and/or Nevada Legislature did not vigorously intervene 40 

�\�H�D�U�V�� �D�J�R�� �Z�K�H�Q�� �H�I�I�H�F�W�V�� �R�I�� �R�Y�H�U�� �D�S�S�U�R�S�U�L�D�W�L�R�Q�� �Z�H�U�H�� �I�L�U�V�W�� �U�H�D�G�L�O�\�� �D�S�S�D�U�H�Q�W���´84  

However, as the history of Diamond Valley shows, this inaction was aided and 

abetted by the junior water users, who actively opposed any and all attempts to fix 

the problem and/or provide mitigation to affected seniors.   

�,�Q�� �W�K�H�� �L�Q�V�W�D�Q�W�� �F�D�V�H�� �W�K�H�� �G�L�V�W�U�L�F�W�� �F�R�X�U�W�� �K�D�V�� �I�R�X�Q�G�� �$�S�S�H�O�O�D�Q�W�V�¶�� �D�F�W�L�R�Q�V�� �W�R�� �E�H��

�³�X�Q�U�H�D�V�R�Q�D�E�O�H���´85  The district court also found that Appellants willfully and 

consciously drafted and approved a plan that they knew violated prior appropriation 

 
82 Las Vegas Fetish & Fantasy Halloween Ball, Inc. v. Ahern Rentals, Inc., 124 Nev. 
272, 275, 182 P.3d 764, 766 (2008). 
83 Id. (citing Income Investors v. Shelton, 3 Wash.2d 599, 101 P.2d 973, 974 (1940)).  
84 Order Granting Petition for Judicial Review at 39:7-12. 
85 Order Granting Petition for Judicial Review at 28:15. 
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doctrine and continued the more than 40-year impairment of senior water rights.86  

In other Diamond Valley litigation the district court has found that the State 

Engineer, at the express urging of Eureka County and the junior users, acted 

�³�X�Q�F�R�Q�V�F�L�R�Q�D�E�O�\�´���W�R�Z�D�U�G�V���5�H�V�S�R�Q�G�H�Q�W�V��87  

For 40-years Appellants have over-pumped the basin knowing that in doing 

so they were impacting spring flows and thereby taking water that rightfully 

belonged to others.  They aggressively obstructed all attempts to correct the problem.  

When they finally had to develop a GMP, they knowingly implemented an illegal 

plan over the objections of, and without concern for, senior water right holders.  The 

plan proposes to continue over-pumping the basin for another 35-years and, even 

�W�K�H�Q�����G�R�H�V���Q�R�W���D�F�K�L�H�Y�H���V�X�V�W�D�L�Q�D�E�L�O�L�W�\�������$�V���W�K�H���G�L�V�W�U�L�F�W���F�R�X�U�W���I�R�X�Q�G�����³�>�W�@�K�H���'�9�*�0�3���R�Q��

its face fails to reduce the harm caused by overpumping and aggravates the depleted 

�Z�D�W�H�U���E�D�V�L�Q���´88  

Because Appellants come to this Court with unclean hands, the requested stay 

should be denied.            

 

 
86 Order Granting Petition for Judicial Review at 27:2-6 (finding State Engineer 
�2�U�G�H�U�������������D�S�S�U�R�Y�L�Q�J���W�K�H���*�0�3���³�D�U�E�L�W�U�D�U�\���D�Q�G���F�D�S�U�L�F�L�R�X�V�´��. 
87 Findings of Fact, Conclusions of Law, and Order Partially Granting Petition for 
Judicial Review at 17:17-19, Sadler Ranch, LLC v. King, Seventh Judicial District 
Court Case No CV-1409-204 (2016). 
88 Order Granting Petition for Judicial Review at 24:2-3. 
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CONCLUSION  

Appellants �K�D�Y�H���I�D�L�O�H�G���W�R���³�V�K�R�Z���W�K�D�W���W�K�H���E�D�O�D�Q�F�H���R�I���H�T�X�L�Wies weighs heavily in 

favor of granting the stay.  Careful consideration of the NRAP 8(c) factors also 

indicates that (1) appellants are unlikely to succeed on the merits, (2) the purpose of 

�W�K�H���D�S�S�H�D�O���Z�L�O�O���Q�R�W���E�H���I�U�X�V�W�U�D�W�H�G�������������5�H�V�S�R�Q�G�H�Q�W�¶�V���Z�L�O�O���E�H���L�U�U�H�S�D�U�D�E�O�\���K�D�Umed by a 

stay, and (4) no harm will come to Appellants if the stay is denied.  Accordingly, 

Respondents respectfully request that the Motion for Stay be denied.       
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EXHIBIT 2

EXHIBIT 2

Docket 81224   Document 2020-25739



In TheMatterOf:

Bailey,Renner,Venturacci,SadteRanchvs
Tim Wilson,NevadaStateEngineer

December10, 2019

CapitolReporters

123 W Nye Lane, Ste 107

CarsonCity, Nevada 89706

Original File 12-1O-l9wtreurkaone.txt

Miii-U-Script® with Vvt)rd Inck



Case No. CV-1902-348 consolidatedwith casenumbers
CV-1902-349 and CV-1902-390
DepartmentII

Page1

IN THE SEVENTH JUDICIAL DISTRICT COURT OF THE STATE OF

NEVADA, IN AND FOR THE COUNTY OF EUREKA

BEFORE THE HONORABLE GARY P. FAIRMAN

DISTRICT JUDGE, PRESIDING

TIMOTHY LEE BAILEY and
CONSTANCE MARIE BAILEY;
FRED BAILEY and CAROLYN
BAILEY; IRA K. RENNER, an
individual; SADLER RANCH,
LLC; and DANIEL S.
VENTURACCI,

Petitioners,

TIM WILSON, P.E., Nevada
State Engineer, DIVISION OF
WATER RESOURCES, DEPARTMENT
OF CONSERVATION AND NATURAL
RESOURCES,

Respondent,

EUREKA COUNTY; DNRPCA
INTERVENORS,

Interveners.

TRANSCRIPT OF PROCEEDINGS

ORAL ARGUMENT, VOLUME I

TUESDAY, DECEMBER 10, 2019

EUREKA, NEVADA

Reportedby: Shellie Loomis, RPR

Page2

1 EUREKA, NEVADA, TUESDAY, DECEMBER 10, 2019,A.M. SESSION
2 -o0o-
3

4 THE COURT: Goodmorning. This is Case-- this
5 is CaseNumberCV-1902-3348consolidatedwith casenumbers
6 CV-1902-349andCV-1902-350.
7 The partiesin this caseareTimothy Lee and
8 ConstanceMarie Bailey, Fredand Carolyn Bailey, Ira R. Renner
9 andMontira RennerandSadlerRanch,LLC. Theyarethe

10 petitionersin this case.
ii The respondentis Tim Wilson, professional
12 engineer,Stateof NevadaDivision of WaterResources.The
13 Departmentof ConservationandNaturalResources.
14 Also EurekaCounty,Diamond NaturalResources
15 Protectionand ConservationAssociation,J&T Farms,Gallagher
16 Farms,JeffLamory, M & C Hay, Conley Land andLivestock,Jim
17 andNick Etcheverry,Tim and SandyHalpin, DiamondValley Hay
18 Company,Mark Moyle Farms,LLC, D.F. and L.M. PalimoreFamily
19 Trust,Bill andPatriciaNorton, SestanovichHay & Cattle,
20 LLC, JerryAndersonandBill andDaraBauman.
21 Thoseareall of the respondentsin this case
22 thathavefiled briefs.
23 Tn addition,with respectto motionsto intervene
24 thatwerefiled in this case,we alsohaveintervenorsasreal
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partiesin interestthathavebeenallowedto interveneas a
matterof right. Thoseare DiamondValley Ranch,LLC, First
AmericanFederal,Inc., Burke Properties,LLC andBlanca
Ranch,LLC. They’re known as DVR Properties.

And also in the properperson,the Marshall
Family Trustwith BethMills as trustee,andshe’s
representingherself.

Neitherof the Mills or the MarshallFamily
Trust, nor the intervenorscommencingwith DiamondValley
Ranch,LLC, First AmericanFederal,Burke Properties,et
cetera,havefiled briefs in this matter. Theyhavejust
filed motionsto interveneandhavebeengrantedintervention
as a matterof right.

With respectto representationin this case,
SadlerRanch,the Rennersare -- arerepresentedby
David Rigdon.

The Bailey petitionersarerepresentedby
Don SpringmeyerandChristopherMixson.

And actuallyMr. PaulTaggartalsorepresents
SadlerRanchandthe Rennersin this case.

With respectto representingthe StateEngineer,
it’s seniordeputyattorneygeneral,Mr. JamesBoloton.

Legal counselfor EurekaCounty,Ms. KarenA.
Peterson,Mr. TheodoreBeutel.
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1 Representingthe DNRPCA intervenorsandthe other
2 partiesthat I mentionedas also interveners,Ms. Debbie
3 Leonard.
4 Representingthe DiamondValley Ranchproperties
5 areMr. JohnMarvel.
6 And as I saidearlier, the MarshallFamily Trust

is representedby BethMills as the trusteeof the trust.
8 There’sno legal counselthat’s representing.
9 With reviewof a relevanthistory of the docket,

10 the summaryof recordon appealwas filed on
ii Junellthof2Ol9.
12 The openingbriefof petitionerSadlerRanch,LLC
13 andthe Rennerswas filed on September16th of 2019.
14 The openingbriefof the Bailey petitionerswas
15 filed on September16th of 2019. Respondent,the State
16 Engineer’sin the answeringbriefwas filed on October23rd,
17 2019. The DNRPCA intervenorsansweringbriefandaddendum
18 was filed on October23rd, 2019.
19 The reply briefof petitionerSadlerRanchand
20 the Rennersandtheir addendumwas filed on
21 November26th of2019. And the Bailey reply briefwasalso
22 filed on November26th of 2019.
23 Beforewe get startedtoday, I want to extenda
24 thankyou on behalfof the 7th JudicialDistrict Court to
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PattyPeek,directorof the EurekaOperaHousefor making this
beautifulbuilding availableto the court. It certainly
accommodatesour counseltoday I think muchbetterthanthe
historic courtroomat the Eurekacourthousejust --just
becauseof the spaceavailable.

And hopefully the seatswill be a little more
comfortablefor everyonethat’s heretoday in the courtroom
who would certainlyhavean interestin this casethanmany
timesour seatsin the courtroomprovide.

As far as the ordertoday, I hadmy law clerk
contactall of the counselwith respectto who will be
presentingtoday.

It’s my understandingthatthe orderof
presentationis that SadlerRanchwill andthe Rennersthrough
Mr. Rigdontodaywill be presentingfor thosepetitioners
followed by I believeMr. Mixson, ChristopherMixson
representingthe Bailey petitioners.

After their opening,the StateEngineerwill then
presentits answer,its response.That will be followed by
EurekaCountyandthen followed by the DNRPCA intervenors.

Subsequentto that, the closingwill be provided
to SadlerRanchandto the Baileys. And that will be the
extentof the -- the argumenttoday.

Whatwill happenin this caselogistically is

December10, 2019
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1 that aftereachcounsel’spresentation,I believemy law clerk
2 talkedto you aboutit a little bit, we’ll takea break. If
3 someof the presentationsaregoing a little longerthan
4 potentiallyanticipatedI’ll just managethe courtroomand
5 we’ll takea conveniencebreakfor everyone,even,you know,
6 during a particularpresenter’spresentation.
7 But certainlyaftereachpresentationwe’ll take
8 a break,that will allow counselwho aremakingthe
9 presentationto comfortablyexit the stageandthe next, you

10 know, counselto be able to setup his or herpresentation.
ii We’ll takemake,you know, like a five- or
12 ten-minuterecess,somethinglike that, maybea little longer.
13 And I think thatwill work.
14 We’ll try to take a breaksomewherearoundthe
15 noonhour, I’ll just play it by ear, seewherewe areas far
16 as the argumentsgo andbreakfor lunch andthenwe’ll
17 continuethis afternoonuntil about5 o’clock.
18 If it turnsout thatwe’re closeto finishing, I
19 will probablygo over a little bit to finish up today. If
20 we’re not, we’ve setasidetomorrowto do this certainlyand
21 evenThursday.
22 If we haven’t finishedtoday, thenwhat -- and
23 we’re comingbacktomorrowat the endof the day, this
24 afternoonwe’ll -- we’ll talk aboutreturning. I am certainly
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1 able to startearlierin the day tomorrow. If you want to
2 startat 9:30 or 9:00 in the morning, it doesn’tmakea
3 differencewhat time we getup, you’ll be here. So we can
4 certainlymakeit overhereto startthe proceedingsa little
5 bit earliertomorrowas -- as a convenienceto everyone.
6 With respectto how the matterwill be handledby
7 the court, afterall of the presentationshavebeenmade
8 today,all the oral argumentsmadeby counselon behalfof
9 their clients, the courtwill takethe matterunder

10 submission.
ii Therewill -- obviouslyyou all know a number
12 of-- a numberof issuesthathavebeenpresentedthat-- that
13 merit thoughtfulconsiderationby the court, which is given
14 alreadyandwill continueto give afterhearingthe arguments
15 today, the court will entera written decisionin this case.
16 I will do so as soonas my -- I’m ableto. Court
17 calendarsfor District Courtjudgesalso look badand
18 sometimesclearup, particularlygeneraljurisdiction courts.
19 Becausewe havea lot of criminal mattersandthey’re stacked
20 from hereto -- I don’t know, well into nextyear.
21 But a lot of thosemattersgo off calendar,alLow
22 thejudgesa little bit more time that aren’tplannedfor to
23 allow courtsto work on cases.We know this is a very
24 importantcaseto this community,to the stateof Nevada,so
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i we’ll give it all the attentionthatwe possiblycanand
2 rendera decisionas timely aspossiblewith respectto the
3 presentation.
4 For everyonethat’s heretoday-- that’s
5 interestedat thecourthouse,if you needto leavethe
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6 courtroomat any time you certainly cando so. You know, just
7 be respectfulof whoeveris makingtheir presentationin going
8 in andout andcertainlykeepit as quiet as possible.
9 Otherwise,if you needa conveniencebreakor

10 anythinglike that duringcounsels’presentationas far as
ii this court’s concerned,you’re certainlyat liberty to address
12 whateveryou needif somethinghasto takeyou out of the
13 courtroom.
14 So I believethoseare all the mattersthat the
15 court is going to address.And thenwith that, we’ll start
16 with petitionerSadlerRanchandthe Renners.Openingoral
17 argument.
18 Mr. Rigdon,pleasetakeyour time, comeforward.
19 And, Mr. Rigdon,beforeyou go ahead,while
20 you’re settingup, I’ve beenadvisedby the court reporter
21 that shehasnot beenswornin yet in this jurisdiction and in
22 the 7thwe -- we rarely usecourt reportersbecausewe have
23 JAyS,but becausewe’re hereat this courthouseandin most
24 waterrights caseswe havecourtreporters,we havevisiting
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i court reportersthat cometo ourjurisdiction.
2 So we’ll haveour courtreportersworn in before
3 you start.
4 MR. RIGDON: Okay.
5 (Sworn.)
6 THE COURT: Thankyou. Mr. Rigdon,you may
7 proceed.
8 MR. RIGDON: Thankyou, Your Honor. For the
9 record,David Rigdon,R-I-G-D-O-N, representingIra and

10 Montira Rennerandthe SadlerRanch. And I just wantedto
ii introducethe court to my clients.
12 Seatedat our tableis Mr. Ira Rennerfrom the
13 RennerRanchandMr. Doug frazerfrom SadlerRanch. And we
14 havein the audienceMontira Rennerand Levi Shoda,the ranch
is managerfor SadlerRanch.
16 Your Honor, this caseis aboutwhethera simple
17 majority of water right holderscan essentiallyvote to exempt
18 themselvesfrom Nevada’slong establishedwaterlaws. And in
19 doing that,whetherthey canthenseizethe privateproperty
20 of otherpeoplefor their own use.
21 The respondents’argumentsin this casereally
22 boil down to the legislatureessentiallygavethema blank
23 checkto write their own waterlaw as long as a majority of
24 people,waterusersin the basinagreewith that.
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i But as we all know. There’ssomethingsthat
2 evenin our systemof democracyherethat majoritiescan’t do.
3 Majorities can’t vote to strip awaythe propertyrights of
4 others. As the very eminentjustice, former SupremeCourt
5 JusticeRobertJacksonnotedin the caseWestVirginia State
6 Boardof EducationversusBarnett,underour bill of rights,
7 somethings aresimply beyondthe powerof the majority.
a Things like free speechandthings like, you
9 know, the right to be free from seizureandthosetypesof

10 things. Among that is the person’sright to theirproperty,
ii which JusticeJacksonsaid, “May not be submittedto a vote
12 anddependson the outcomeof no election.”
13 My clientsarenot opposedto a groundwater
14 managementplan. And they wantto makethat clear. Justthe
15 opposite,they would really like to haveandthey believethat
16 a properlydraftedgroundwatermanagementplan.
17 And by properlydraftedthey meanonethat
18 respectsNevada’sexistingwater laws and is basedon the
19 scientific evidenceandanalysisandonethat respectsthe
20 rights of seniorappropriators,that type of a groundwater
21 managementplan wouldbe far superiorto managethe basin
22 throughstrict detail. My clientsbelievethat stronglyand
23 that is why despitethe allegationsthat were in respondents’
24 brief, my clientsparticipatedactively, both of my clients
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1 participatedactively in the groundwatermanagementprocess.
2 Mr. Rennerservedon the advisoryboard. He went
3 to almost everymeeting,he servedas amemberof the advisory
4 boardandactively participatedin thosemeetings.
s SadlerRanchthroughtheir ranchmanager
6 Levi Shodadidn’t showup for just onemeetingas was alleged
7 by the StateEngineer,they showedup for no lessthan 11
8 meetingsandparticipatedandofferedcommentsand
9 suggestions.

10 Unfortunately,every timethatMr. Renneror the
ii Sadler Ranchrepresentativewould offer commentsthey would
12 immediatelyget voteddown sevento one. Theywerethe --

13 they were the only representativesfor seniorvestedrights
14 thereandthey werejust -- they’re commonspellingdiffers.
is And like I said, theywould love a properlydrafted
16 groundwatermanagementplan.
17 But this groundwatermanagementplan is not
18 propertydrafted. It doesnot bring pumpingbelow the
19 perennialyield, that’s numberone, that’s the numberone
20 thing that a groundwatermanagementplan is supposedto do is
21 bring all the pumping,the total pumpingin the basinbelow
22 perennialyield, this onedoesn’tdo that.
23 It doesn’tfix the imbalancein the basin’swater
24 budgetand it forces-- forcesseniors,it doesn’tsay it’s a
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1 voLuntaryprogramfor seniors,it forcesseniorsto give up
2 their waterin orderto give it to junior appropriators.
3 So there’sthree-- we’ve raiseda lot of issues
4 in this caseasyou mentioned,Your Honor, andthe issuesfall
5 into threebroadcategories.The first is why are the
6 provisionsof the groundwatermanagementplan lawful? The
7 standardreview is de novo, it’s a purely legal questionas
8 to -- andcourtsreview that de novo.
9 The secondbroadcategoryis doesthe groundwater

10 managementplan containthe necessarystepsfor removalof the
ii critical managementareadesignation?And the standardreview
12 thereis the substantialevidencestandardof review, did the
13 StateEngineerhavesubstantialevidenceto supporthis
14 determinationon thatbasis.
15 And thenthere’sa third categoryof issuesthat
16 havebeenraisedaboutthe processhereanddid the State
17 Engineerfollow the properprocessfor approvingthe GMP?
18 And the standardof review there is -- is usually
19 with processquestionsof abuseof discretion. However,there
20 is one -- one of the issueswith regardto process,that is a
21 statutorymterpretationissue. That statutoryinterpretation
22 issuewould be a de novo review by the court, but the other
23 issueswould be abuseof discretionissues.
24 Now, there’ssomereally -- really key hereis
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1 that there’ssomeundisputedfactshere aboutwhat’s going on
2 in the basin. It’s undisputedthat the basin-- thatpumping
3 in the basinhasexceededperennialyield everysingleyear
4 since 1970. It’s undisputedthat the overpumpingin the basin
5 hascausedharmto seniorpre-statutorywaterrights.
6 It’s alsoundisputedthat the StateEngineer’s
7 publishedestablishedvaluefor the perennialyield is
8 30,000-acre-feeta year. That’s the StateEngineer’s
9 publishedestablishedvalue andit hasbeensincethe 1960s.

10 It’s atsoundispcttedthat in year35 in the plan,
ii the very lastyearof the plan,pumpingunderthe -- the
12 pumpingofjust the rights regulatedunderthe plan will be
13 34,200-acre-feet,14 percenthigherthanthe perennialyield.
14 And that doesn’tinclude-- that’s not total pumpingin the
15 basin,that’sjust pumpingof the rights that areregulated

underthe plan.
It’s alsoundisputed,andthis is key, it’s

undisputedthe statehasjust said it in his own orderthat
the GMP violatesprior appropriationdoctrine. In Order 1302
the StateEngineeracknowledgedthat the groundwater
managementplan deviatesfrom strict applicationof the prior
appropriationdoctrine.

So there’sno questionhereas to whetherit
violatesprior appropriation,the only questionis whetherthe
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1 legislatureauthorizedthento violate prior appropriation.
2 Now, in orderto -- to put someof the legal--
3 there’sa lot of legal interpretationherein stuff, a lot of
4 questionshereaboutwhatdid the legislatureintendto do
5 whenit passedthe groundwatermanagementplan ordinancein
6 2011.
7 And I think it’s importantto put that in context
8 to go througha little bit of a timeline aboutthe development
9 of the GMP so we canunderstandwherethings werehappening

io andwhat time.
ii So the AB419, which is the statutethat would
12 becomethe groundwatermanagementplan statutewassignedinto
13 law on June4th, 2011.
14 And it wascodified in two separatesectionsof
15 the code. And underNRS 534.037, that’s wherethey put the
16 GMP approvalstandards,andthenunderNRS 534.110they
17 createda new subsection7 that establishesthe ability to

createthe CMA designationand designatea basinas a CMA and
doesthatpartof the statute.

So thoseare the two things thatwe’re talking
abouttoday. WhenI talk aboutthe statutein question,Pm
talking aboutthesetwo particularprovisionsof-- of the
law.

So aboutthreeyearsgoesby, a little lessthan
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1 threeyearsgoesby and-- andnothing-- nothingreally
2 happens-- I’m not going to saynothinghappens,but there’s
3 talk, there’sa lot of talk, but nothingformal happens.And
4 thenin Februaryof 2014, the StateEngineercomesout hereto
5 Eurekaandhe hostsa workshop. And he requeststhat the
6 usersbegin-- use thistool that they got in 2011 andbegin
7 to processthe developinga groundwatermanagementplan for
8 the area.
9 And so they respond. They determinethat the

10 EurekaConservationDistrict shouldtake the Lead role in
ii organizingthat -- that process.And in turn Eureka
12 ConservationDistrict retainedWalker & Associatesto assist
13 with the initial scopingand issueidentification. And they
14 went througha processwherethey went outandstartedtalking
15 to peopleand finding out, getting ideasas towhat the plan
16 shouldinclude. And that’s all includedin the recordon
17 appealbetweenpages249 and 69 where it goesthroughwhat
18 Walker& Associatesdid.
19 And the really key thing therewhenyou look at
20 it is what ideasthat theywere talking aboutin 2014. They
21 weren’t talking aboutchangingthe waterrights system. They
22 weretalking aboutthings like conservation.They were
23 talking aboutthings like potentiallyplantingdifferent
24 crops. They were talking aboutinstalling moreefficient
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1 irrigation systems.Thosetypesof things that would conserve
2 enoughwaterto try to bring the basinpumpingdown.
3 So then in Februaryof 2015,new legislative
4 sessionstartsand the StateEngineerintroduceda bill into
5 that legislativesessionknown at SB81. And that’s soughtto
s makesomeamendmentsto the 2011 statute.
7 Theyweren’t amendmentsspecificto the Diamond
8 Valley groundwatermanagementplan, althoughthatwas
9 certainlyon the mind when thatwasput forward,but there

10 werethings like reducingthe ten-yearwindow to createa
11 groundwatermanagementplan down to a five-yearwindow, those
12 typesof things. But that failed to pass. And so we still
13 hadthe 2001 legislationexactlyas it wasbackin 2011.
14 So thenon -- in April of 2015, the --theyhave
15 anotherGMP planningworkshop. And the whole purposeof this
16 workshop,they’ve got all the informationback from Walker &
17 Associates,all the surveysthat weredone.
18 And the purposeis to outline the components,

processandtimeline for developinga groundwatermanagement
plan.

They continueto havesomemeetingsaboutthat
andthey havea meetingscheduledfor June 11th, 2015, they
were going to havea regularmeeting.

And thenaccordingto testimonyof the
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1 legislativerecordthe -- Mr. Tibbits from EurekaCounty
2 receiveda call from the StateEngineerwho saidhey, I got
3 this guy Mike Young, we want to sendhim out there,we want to
4 introducethis Australianschemethat’s essentiallya share
5 systemto people.
s So Mike Young cameout on June11th, 2015 and
7 presentedthis to the peopleout herein Eureka. And this is
8 a really importantdate,Your Honor,becausethis is the first
9 time in the recordthat the ideaof changingour waterrights

10 systembecomesthe statedgoal of the planningprofit. And
ii that’s on StateEngineerrecordof appeal294.
12 And it’s at thatpoint that the GMP proponents
13 begindevelopinga draft GMP outline that’s basedon the
14 Australianscheme.They throw out -- they basicallythrow out
is all the suggestionsthatwere madeto Walker& Associates
16 aboutall the conservationandefficiency andplanting
17 different cropsandthosetypesof things.
18 Thenthey saynope,insteadwe’re go on this and
19 we’re going to convertthis whole thing to a sharesystemand
20 changeour waterrights system.And that becomesthe basison
21 which the future discussionsaboutthe GMP arebased.
22 Tn Septemberof 2015,Mike Young publisheshis
23 paperon “unbundlingwaterrights in DiamondValley” and how
24 to adapthis Australianschemeto DiamondValley.
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1 And, Your Honor,unbundlingis an interesting
2 word. What it essentiallymeansis deregulationof water
3 rights, it’s basicallyremovingall constraintsandall
4 controlson the waterrights.
5 And so in February2016, they -- they finisheda
6 draft of the Chapter1 andthey sentit to the waterusers.
7 On June7th of 2016, the planscontinueto move
8 forward. During this time, startingaboutFebruaryof 2016,
9 this was interim betweenthe 2015 andthe 2017 legislative

10 sessions.And during this interim you’ll remember,Your
ii Honor, at this time the statewas in the middle of an extreme
12 drought,very, very long extremedrought. And oneof the
13 worst thatwe’ve hadin this statein a long time.
14 And so therewasa lot of interestby from both
is the governorandthe Legislatureon trying to addressissues
16 associatedwith the drought. And so the legislaturecreated
17 an interim subcommitteethat wasgoing to meetduring 2016 and
18 they weregoing to -- they metat variouslocationsabout-- I
19 believetherewas aboutsix meetings,five or six meetings,
20 theyheldthemin different locationsandeachmeeting
21 discusseda different issueregardingwaterusein Nevada.
22 And thenat the endthey met in Carson Cityandthey
23 formulatedrecommendationsto the 2017 legislature.
24 So on June7th, 2016, that legislativeinterim
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1 subcommitteemet out in Dyer, Nevadaandtwo of the itemson
2 the agenda,backto backagendaitems, the first was
3 Mike Young presentinghis Australianschemeto the legislature
4 -- to the legislaturesubcommitteeanddescribinghow it
5 works.
S And thenMr. Tibbitts gavea presentationabout
7 the DiamondValley groundwatermanagementplan and the issues

8 that theywere-- theywerefacing there. And askedthe
9 legislativesubcommitteeto bring forward legislationto help

10 themmovethatprocess forwardof makingthis Australian
ii schemework in DiamondValley.
12 So August2016, like I said, the legislative
13 subcommitteemet in CarsonCity. They broughtall of their
14 recommendationsto all their meetingstogetherandthey agreed
is to forward on behalfof the peopleherein DiamondValley,
16 they agreedto forwarda bill draft, the groundwater
17 managementplan bill draft to the 2017 legislaturewith all
18 the ideasin it that the peopleherein DiamondValley wanted.
19 Or saidthey wanted.And that becamefor the 2017 legislature
20 SB269,andwe’ll talk aboutthat a little bit later.
21 Oneof the other-- oneof the thingsthatwas
22 mentionedto the subcommitteeat the June7th meetingby
23 Mr. Tibbitts was that they -- they felt that theywere in
24 their self-imposeddeadlineto presentthe StateEngineerwith
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a draft copy of the groundwater managementplanby the fall of
2016. And he stated thatthe purposefor thatwas so that the
StateEngineercould review it for themandtell themwhether
additionallegislationwas actuallygoing to be neededto --

to maketheplan legal, so to speak.
And so they did that. In the fall of 2016, they

sentthe draft GMP to the StateEngineerfor a very initial
review, that type of legal review.

In Septemberof 2016,and lateSeptember,the
StateEngineerwent to the WesternStates StateEngineers
Conferenceandhe presentedthe GMP sharesystemfor Diamond
Valley to his fellow StateEngineersat the WesternState
EngineersConference.

And he presentedit as an innovativeapproachto
15 groundwatermanagement.And he had-- in that presentation,
16 at the very endof that presentationafter introducingthe
17 whole plan, talking aboutthe sharesystem,how the share
18 system works,he stated,andremember,he hadbeengiven the
19 plan to determinewhether-- whetherlegislationwould be
20 neededto -- to be abLe to makethe plan legal, he statedthat
21 the planneededa statutorychangeto makeit legal.
22 It neededa statutorychangeto makeit legal,
23 but he saidthatwe’re going to get that statutorychange,
24 we’ve introducedbill drafts to the legislatureto do just

1 that.
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And in November17th of 2016, the StateEngineer
prefiled a separatebill, SB73, that camefrom his office with
the legislaturewhich also dealtwith groundwatermanagement
plan. So therewas two bills going to the legislaturein 2017
dealingwith the DiamondValley groundwatermanagementissue.

The firstwas SB73. That theyhada -- the
committee-- the committeein the legislatureconsideringthe
bill actuallyheld a hearingon it. It wasattendedby both
opponentsandproponentsof the GMP, both attendedandno
further actionwas doneon thebill, thatbill failed.

Again in March 15th, 2017, SB269,thebill that
was forwardedon behalfof the DiamondValley folks from the
legislativeinterim subcommitteewas introducedto the
legislature,no hearingwaseverheld on thatbill and it
failed to pass.

So neitherof the two bills that the -- that the
-- that the StateEngineerdeterminedwereneededto -- needed
to makethe groundwatermanagementplan legal passedthe
legislature.

But that didn’t deteranybody. In July 26, 2017,
a seconddraft GMP, this was after the legislativesessionis
over wassentto the StateEngineer. It doesn’tfundamentally
alter the sharesystem,the sharesystemis still the key

December10, 2019
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1 componentof the groundwatermanagementplan at this point.
2 That’s sentto the StateEngineerfor review, he
3 sendscommentsbackand they havea workshopon October9th,
4 2017to make--makeamendmentsbasedupon StateEngineer’s
5 comments.
6 So at this point he’s viewedit a secondtime,
7 he’s providedred line commentsbackto the -- backto the

advisorygroupandthen their working on the plan basedon
those comments.

Theywork on that throughwinter of 2017 into
2018. And on January26, 2018, they senda third draft of the
GMP to the StateEngineerfor review. And this is all in the
recordthe, Your Honor, the fact that they did this.

So a third draft is sentto him andhe sendshis
final commentson that thirddraft backto themon
february14th. So at this point the StateEngineerhaslooked
at the plan threeseparatetimes.

Basedon thosefinal comments,theplan is
finalized, they go aroundget the petitionssigned,put the
petitionsout, get themsigned. And thenon
August20th, 2018,they officially submit the final plan and
petitionto the StateEngineer.

And this is a really importantdateas
well, Your Honor, and it’s importantbecauseof this. The
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1 StateEngineermakesthe statementon page7 of his answering
2 brief, he makesthe statementthat this day,
3 August20th, 2018, andthis is an actualquote,this is where
4 the StateEngineer’sconsiderationof the GMP began. That’s
5 whathe saysin his -- in his answeringbrief.

But wejust saw-- he sawthis thing threetimes
beforethis was submittedandreviewedit. But he claimsthat
this is the first time he startedreally consideringthe plan.
And the reasonhe takesthat position,Your Honor, is because
this is wherehe wantsto starthis recordon appealfor this
case.

He didn’t include in the recordof appealany of
that stuffwe talkedaboutbefore. Any of the stuff aboutthe
threepreviousdrafts,that’s not in the plan, that’s not in
the recordon appeal,thosethreepreviousdrafts.

Noneof the red lines thatheprovided,the
commentsthat he providedbackto them, noneof that is in the
recordon appeal. This is wherehe startedhis recordon
appeal. Becausethis is wherehe claims this is the first
time he was -- he beganconsideringthe plan.

The recordon appealdoesn’tincludethe Young
report, that 2015 reportby Mike Young, it’s not in there,
eventhoughthat’s formedthe basis-- thatwas the basison
which the recordshowsthat the plan -- the planwasdrafted,
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but that’s not in hereas well.
So thenon October1sthe sendsout the notice

that they’re going to havea public meetingto takepublic
commenton the plan.

On October30th that publicmeetingis held, it’s
held right herein this room. And -- andafter the meeting
commentersaregiven threedaysto submitwritten materials,
any additionalwritten materialsthat they have.

And thenon January11th, the StateEngineer
issuesOrder 1302 approvingthe plan. So that’sthe -- that’s
the historicalcontext,that’s the developmenttimeline and
the backgroundas to -- as to what was going on during this --

this process.
Now, whenhe received-- or whenhe receivedthe

plan-- oh, let me takea stepback. I wantedto includeone
otherthing here. Justbecausewe thoughtthe court might be
curiousaboutthis.

The court’s aware thatthere’sa curtailment
petition out therethat’s beenfiled by SadlerRanch. And --

andyou may havequestionsas tohow doesthat fit into this
whole GMP timeline? And so wejust wantedto makesureyou’re
awareof that.

So April 27, 2015 waswhen SadlerRanchfiled its
petition requestingthe StateEngineerto begina curtailment

Page26

1 in the basin. That’s important becauseif you rememberback
2 on the timeline this is right before-- this is -- this is
3 aboutfour monthsbeforethe StateEngineerissuesthe CMA
4 order.
5 The StateEngineerfiled a motion to dismissand
6 in that -- in that motion to dismisshe claimedthat Sadler
7 Ranchshouldn’tget the remedyof curtailmentbecausethey’ve
8 alreadybeenfrilly mitigatedby the mitigation issuethatwas
9 obviouslyissued. Thatwasat issuein thatcase.

10 The casewas stayed whilethe CMA designation
11 went through. An amendedpetition was filed. A new motion to
12 dismisswas filed.
13 Tn thatnewmotion to dismissthe StateEngineer
14 reiteratedhis argumentsthat SadlerRanchis not entitledto
15 curtailment becausethey’ve alreadybeenfully mitigated.
16 Same-- same issuethat they’re raisinghere. We’ve been
17 fully mitigated,we shouldn’thaveanyproblemwith the GMP.
18 But, Your Honor, you -- you ruled -- you filed --

19 you deniedthatmotion to dismissin part. Andin that order
20 whereyou deniedit, you -- you ruled that the mitigation
21 right is not a full remedyfor SadlerRanchbecause-- because
22 if they can’t get thewater, if the watertable is continuing
23 to decline,whatgoodis a mitigationplan? That was
24 basicallythe gist of the order.

December10, 2019
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1 So, that -- that’s wherethe curtailmentpetition
2 is. Right now we’ve been-- the curtailmentpetition haskind
3 of beenput on icebecausewe’ve been hopingthat this GMP
4 processwould work things out. Unfortunatelyit hasn’t.
s So -- so that -- that curtailmentpetition is still an active
6 case outthere.
7 So whenthe groundwater managementplan was
8 submittedto the StateEngineerfor his review in the formal
9 submission,the StateEngineerhasa standardof review in the

10 statutethat he’s supposedto look at. He’s supposedto
ii decideonekey thing, onekey determination.
12 Does theplan containthe necessarystepsfor the
13 removalof the CMA designation?That’s the -- that’s the
14 standardthat he’s operatingunder. And the statutesaysthat
15 in makingthat determinationthe StateEngineer,not anybody
16 else,the StateEngineeris supposedto considerin his order
17 basin hydrology,basin physicalcharacteristics,spacingof
18 locationof withdrawals,waterquality, locationof wells and
19 whetheranotherGMP alreadyexists forthe basin. So there’s
20 six factorsherehe’s supposedto consider.
21 Now, as I talk further on I’ll be talking about
22 five factorsbecausethe sixth onehereis a given. Thereis
23 no otherGM? in this basin,nobodydisputesthat, but thefive
24 factorsthat he really neededto look at were thosefirst five
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1 factorson that list.
2 And so whenI refer to the five factors,that’s
3 what I’m referringto.
4 So, let’s look at the order,Order 1302. And,
5 Your Honor, I havea copyhereI’d like to give you, Order
6 1302. And my colleagueshavehandedout copiesto everybody
7 else.
8 THE COURT: Is it particularlymarkedup?
9 BecauseI havemy own.

10 MR. RIGDON: Oh, if you haveyour own, that’s
ii fine. That’s great.
12 THE COURT:Yeah.
13 MR. RIGDON: So what I’d like to do, Your Honor,
14 is just walk throughOrder 1302,becausethis is what the
15 StateEngineeris supposedto do in Order 1302. So let’s walk
16 throughandseewhat he actuallydoesin Order 1302. And I’ll
17 give you a minuteto grab it.
18 THE COURT: We’re good.
19 MR. RIGDON: Okay. Great. So page-- the first
20 pageof the -- of the -- of Order 1302,the first thing he
21 doesis he startsout -- andthe first coupleof pagesarea
22 bunchof whereaseswherehe’s basicallylaying the -- it’s
23 similar to a factualandprocedural backgroundtype of
24 section. And he lays out certainkey factshere. He laysout
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1 the fact that there’s 126,000-acre-feetof irrigation water
2 rights that havebeenissuedin DiamondValley, that’s at the
3 top ofpage2.
4 He talks abouthow irrigation pumping,actual
5 pumpingof thoserights in 2016wasestimatedto be
6 76,000-acre-feeta year,andthat that’s in excessof the 30
7 -- he statesherethatthe perennialyield is
8 30,000-acre-feet,andthat76,000-acre-feetis basically
9 253 percentof the perennialyield beingpumpedon an annual

10 basis.
ii He -- he goeson to talk abouthow waterlevels
12 aredeclining, consistentlydecliningat ratesof greaterthan
13 two feetperyearin the basin.
14 He talks about-- so thenhe goesinto another
15 whereasaboutthe petitionprocess.And talks abouthow the
16 plan wassupportedby a simplemajority of confirmed
17 groundwaterright holdersin the basin,53.2percentwas the
18 number. That’s -- that’s the simplemajority vote, not the
19 peoplewho wereactuallyconfirmedby the StateEngineerto be

waterright holders.
We havesomeissuesthatwe’ll talk abouta

little bit later. Needlessto say,we -- we -- we -- think
that there’s issueswith this vote with the way the voteswere
tallied. We’ll bring thoseup a little bit later. But right

Page30

now the order-- we’re just going throughthe order. The
ordersaysthat 53.2 percentof a simple majority supported
the plan.

The orderalsosays,althoughit saysit in the
negative,and I don’t know why it wouLd say it in the
negative,but the majority of seniorpriority waterright
ownersdid not supportthe plan. 53.2 percent. He says-- he
saysit the otherway, 47 percentdid. But it -- the reverse
of that is 53.2 percentof the seniorsdid not supportthe
plan. Yet they will be forced,those53.2 percentof the
seniorswill be forcedto give up their waterunderthe plan
forcibly.

He alsotalks abouthow vestedrights,
non-irrigationrights, mining andmunicipalrights and
domesticwells arenot includedin the plan.

Meaningthat they’re not regulated,their pumping
is not cut backunderthe plan in there.

He -- he talks aboutthe processthat wasusedon
page3 there,the hearingprocessandthe notice for the --

for the public commentmeeting. And thenhe talks aboutthe
five -- the six factorsthatare in -- the six factorsthathe
talks aboutin NRS 534.037.

He saysthathe’s supposedto considerthesesix
factors,he saysit right at the beginningof the order, I’m

1 supposedto considerthesesix factors.
2 And thenhe describeshow the sharesystemworks
3 in the plan, that’s right at thebottomof page4, he
4 describeshow that works. And that comesto the endof his
5 basicfactualbackground.
6 And so on page5 is wherehe startshis
7 “analysis.” And, Your Honor, as I was readingthroughthis
8 order, it struckme that this is different than typical orders
9 that I’ve -- that I’m usedto seeingfrom administrative

10 agencies.
ii And thatmostof the time you seea background
12 sectionlike that and then you havean analysissectionin the
13 middlewherethey do a whole analysistising the six factors,
14 do the big analysis.
15 And thenthey do a periodat the endwherethey
16 talk aboutokay, andhere’s-- here’sthe argumentsof the
17 partiesregarding-- regardingthatandhere’smy final
18 determinations.
19 This -- this orderdoesn’treadlike that. It
20 readslike an appellatebrief. We’re going to setup a
21 factualbackgroundandwe’re going to jump right into these
22 peoplemadecommentswho areopposedto the plan andthis is
23 how I’m replying to thesecomments.
24 That’s the entire restof this orderis simply

Page32

1 the StateEngineerarguingagainstthe peoplewho wereopposed
2 to the plan. And that’s -- that’s what eachof thesesections
3 are.
4 So the first main headingthathe has is -- is
S public commentsthatwerepresentedrelatedto legal
6 sufficiency. And the very first areathathe goesinto is at
7 the -- at the public commentmeeting,oneof the things that
8 wasbroughtup is that the plan violatesprior appropriations.
9 And the StateEngineeracknowledgesit again,he

10 saysit’s acknowledgedthat this doesdeviatefrom strict
ii applicationof the prior appropriationdoctrine. And it’s
12 right thereon page5 wherehe saysthat.
13 But thenhe saysthat the legislator--

14 legislature’s2011 enactmentofNRS 534.037and534.110(7)
15 demonstratesa legislativeintent to setasideprior
16 appropriation.He doesn’tcite to any language,there’sno
17 statutoryanalysisof the statutehere,there’sno language
18 analysisto the statutehere.
19 Insteadwhathe doesis the entirenextpage,
20 this whole sectionon prior appropriationis abouta pageand
21 a half long, andthe entirecaseis devotedto this casefrom
22 New Mexico, which is StateEngineerversusLewis in New
23 Mexico, a casethathe claimsprovideslegal precedentfor
24 settingasideprior appropriationswherea majority of water
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1 right holdershavevotedto do soandcreateda management
2 plan to do so.
3 Now, this is important becausethis is the only
4 legal authority thatis cited in the orderin supportof his
5 determinationthat the legislatureintendedto abrogateprior
s appropriations.
7 And as we’ll seelater, now in his answering
8 brief, the StateEngineersaysoh, no, I didn’t meanthat to
9 be thelegislativeauthority, I -- or legal authority, I

10 wasn’t citing that as legal authority, I was simply citing it
ii becauseit’s an interestingexample. That’s the word he uses
12 in his answeringbrief.
13 He saysit’s an interestingexample. But it was
14 not supposedto be legal authority. And he hadto saythat
15 becausein our openingbriefs we -- we took a look at Lewis
16 and-- and-- andwe found onekey thing, a very key
17 differencebetweenLewis andthe plan in this case. And in
18 Lewis in New Mexico when theycreatedthe plan, they took
19 their plan to the legislatureandthe legislaturepasseda
20 resolutionsupportingthe plan.
21 In this caseaswe’ll seelateron, they took the
22 elementsthat they wantedin their to the legislatureand the
23 legislaturesaidno. Big key difference betweenLewis andthe
24 currentcase. And so now it’s no longerauthority that he’s

Page34

citing, it’s only an interesting exampleof whereit wasdone.
But, if it’s not authority, thenthis orderas

it’s written asyou’re looking at it right here,Your Honor,
containsno authorityto supportthe legal determinationof
the StateEngineer.

And as -- asyou know, the -- the Supreme Court
hassaidthat the StateEngineermustput whateverhe’s
deciding,whateverhe’s relying on in his order,he cannot
comeup with posthoc argumentson appealto the court to try
to justify what he did before. It’s got to be in the order.

So that’s it for prior appropriations.Oh, he
claims that whilethe legislatureintendedto allow for a
deviation fromprior appropriation,and the plan doesdeviate
from prior appropriation,he claims-- andthis is -- there’s

15 a quotefrom the -- from the order herethat it somehowhonors
16 prior appropriation.Doesit?
17 Well, let’s look at an exampleof how this plan
18 works. You got the mostseniorwater rightuserin the basin
19 andthe mostjunior waterright userin the basin. For every
20 100-acre-feet,and I used100-acre-feetbecauseit’s easy
21 simple math forme, I’m a lawyer, I don’t do math verywell,
22 but the mostseniorwaterright userin the basin, forevery
23 100-acre-feetof water rightthathe has hegetsroughly 100
24 shares,there’ssomedecimal points,99.99,but it’s basically

December10, 2019
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1 100 shares.The mostjunior waterusergets80 shares.
2 First yearthe most seniorwater usergetscut by
3 33-acre-feet,he only getsto pump 67-acre-feet.The most

junior userwho would -- who would get cut completelyunder
prior appropriationgets-- gets54-acre-feet,he takesa
46 percentcut.

So thereseemsto be a fairly big differencein
the cutson the first year,not a hugedifferencebut a
difference.

But the way this planworks becausethe share
allocations,the -- the advantagefor priority is given
initially in the shareallocationandthe reductionsarebased
on that. The differencein betweenwhat seniorsandjuniors
get shrinksoverthe courseof the plan.

So by year35 the seniorwateruser,the most
seniorwater useris basicallygettingcut 70 percentandhe’s
only gettingsix-acre-feeta yearmore thanthe mostjunior
wateruser, six-acre-feet.

So they’ve taken70-acre-feetfrom him to give an
advantage“of six-acre-feet,”andthey’re sayingthat that
honorsprior appropriation. I’m sorry, but notin my book.

Now, that’s the mostextreme example.The most
senior versusthe leastsenior. Let’s look at a lessextreme
example. You go right to the cutoff line, the

Page36

1 30,000-acre-footcutoff line in the plan. And you look at the
2 allocationof sharesto thejunior user-- the senior user
3 just above thatcutoff line andthejunior userjust below
4 that cutoff line. And there’sno effectivedifference.
5 Again, there’ssomedecimalpointson thesewhere
6 you couldsaythere’sa slight differencebased upona
7 hundredthsof a decimal point,but the reality is that they
8 both getroughly 95 sharesand theyboth get thesameamount
9 of water.

10 That doesn’thonorprior appropriation,the
11 seniorgetting the sameamountof water, the exactsameamount
12 of wateras thejunior, that certainlydoesn’thonorprior
13 appropriation.
14 So now it goesinto thenext section. We talked
15 about commentsrelatedto well useapprovals. Now, underNRS
16 533.330everysinglepermit that is issuedis tied to a single
17 point of diversion.
18 Any changein thatpoint of diversion requires--
19 the languagein the statuteis shall andmust. It requiresa
20 permit holderto file a formal changeapplicationto movehis
21 waterto another-- to anotherpoint of diversion.
22 Underthe groundwater management planthe
23 unbundling,oneof the things that theyunbundled, deregulated
24 is the placeof use. You canmovewater aroundto any place
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1 of use,to any well in thebasin withoutfiling a change
2 applicationas long as the maximumpermittedvolumeof any
3 givenwell is not exceeded,that’s what the groundwater
4 managementplan says.
5 Now, commenters raisedobjections thatthis
S violatesthe -- the mandate,the changein point of diversion
7 requiresan approvalof the changeapplication. And the State
8 Engineerdoesnot addressthis -- this objection. This is one
9 of the two objections.

10 Thereweretwo objectionsrelatedto prior useof
ii approvalthatwere-- thatwerepresented.Onewasthat
12 movingwaterwherethe -- wherethe -- wherethe -- as long as
13 the maximumpermittedvolumeof the well is not exceededyou
14 canmovewaterfreely around.
15 The secondone, the onethathe doesaddressin
16 the orderhereis the issue thatif you’re going to movethe
17 water aroundandif that -- that would exceedthe maximum
18 permittedvolumeof anyparticularwell, but you’re only
19 moving the wateraroundfor lessthana yearfor one
20 irrigation season,which is rememberhow this is supposedto
21 be tradedshares,at leastthings are short-term--short-term
22 tradingfor one irrigation season, theycan-- you cannotif’
23 the StateEngineerthat youintendto do that, andif he
24 doesn’tact on that notice within14 days,it’s automatically

Page38

approved.No reviewrequired. Automaticallyapproved.
The StateEngineerdoesn’thaveto makes makea

determinationthat’s in the public interest. Hedoesn’thave
to makea determinationthat it doesn’tconflict with other
waterrights, hejust hasto sit on the applicationfor
14 daysandit’s automaticallyapproved. Thatbasically
createsan unregulatedability to exceedmaximum permitted
dutieson a practicalbasis.

Now, the StateEngineerclaimsherein the order
that this is okay becauseit’s very similar, this is what he
says,it’s very similar to the temporarychangeapplication
processin NRS 533.345.

So underNRS 533.345if you’re going to makeit,
if you’re going to changea point of diversionfor lessthana
yearon a temporarybasisjust for lessthana year,you can
file a changeapplicationto do that, that changeapplication
doesn’thaveto go throughthe normalnoticing andthat type
of requirement.

But what it doesrequireis it doesrequireto
make-- the StateEngineerto makean affirmative
determination,andthis is actually in the code,that they --

that thatchangewon’t impactexistingrights andit won’t be
23 detrimentalto the public interest. He hasto actuallytake
24 an actionto approvethat.

December10, 2019
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1 So it’s not the samething. Because-- because
2 in this plan the StateEngineerdoesn’thaveto take an
3 affirmative actionand it’s automaticallyapproved, whereas
4 undertheNRS 533.345,temporaryapplication,the State
5 Engineeractuallyhasto makea determination.
6 Why is that important? Becausedeterminations
7 madeby the StateEngineercanbe appealedlike we’re doing
8 heretoday. It givespeoplethe right to appealif they think
9 it’s going to harmtheir rights.

10 But there-- theredoesn’tappearto be a right
11 to appealhere,if it’s not actedon in 14 daysthe State
12 Engineerhasn’tmadea determinationso what areyou supposed
13 to appeal?
14 So that’s -- that’s the well useapproval section
15 thatwe go throughhere. Then it getsinto commentsrelated
16 to well pluggingregulations. So this isn’t -- this isn’t
17 somethingthat -- that -- that is a hugeissue,it’s just
18 somethingthat waspointedout that the Section1402 -- 14.2
19 of the groundwatermanagementplan clearly states that wells
20 linked to an allocationaccount,and thisis the languageit
21 uses,shall be exempt fromwell abandonmentrequirementsunder
22 NRS 534 andNAC 534.
23 Now, peopleraisethe issue well,you can’tjust
24 exemptpeoplefrom the law, mandatoryprovisionsof the law.

Page40

1 So in herein answeringthat claimandit’s just a real quick
2 little paragraph,he sayswell, no, the-- the provisionsin
3 the GMP areconsistentwith the NAC, completely consistent
4 with the NAC.
5 But thatjust raisesthe questionhow cana
S provisionthat exemptsa well from NAC be consistentwith that
7 NAC, it just -- it doesn’tseem logically possible,but I’m
8 not an expertin -- in well plugging or -- andthat typeof
9 thing. And so that -- that -- that’s all we really needto

10 sayaboutthat.
ii The -- the final portionof this part aboutlegal
12 sufficiency is he’s respondingto commentsthatwereraised

about thebankingprogramin the plan. Andunderthis banking
program, YourHonor, whatpeoplecando is if they don’t --

they get their allocationeveryyearandif they don’t useall
of their allocationtheyget to savethat anduseit another
year,essentiallycarry it forward a year. Okay. It’s a form
of carryover,year-to-yearcarryoverstorage.

And peoplepointedout that EurekaCounty’s own
expertin the GMP-- a memberin the GMP stated thatthe

21 banking programis a type of aquiferstorageandrecovery
22 project that’s regulatedby the StateEngineer undertheNRS.
23 And so peoplepointedout well, wait a second,
24 they saidthis is anASR projectand yet theyneverapplied
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1 for an ASR permit underthe statute. And you can’t approve
2 the bankingprogramand an ASR permitrequiresa whole bunch
3 of hydrologicanalysisandthingsto be donein orderto
4 approveit. And theydidn’t go throughthatprocess, butthey
5 put a bankingprogramin here anyway.
6 So the StateEngineersummarilystatesthat
7 because wateris not being injectedinto the groundto be
8 stored,we’re not taking waterfrom anotherstorage and
9 putting it in hereto storeit, but it’s not an ASR project,

10 it doesn’tfit within the definition underthe statute.
ii He doesn’t citeany statutorylanguageor
12 legislativehistory to supportthat determination,no legal
13 authoritywhatsoeveris cited here. And he doesn’tcite to
14 any evidence showing thatthe programis hydrologically
15 feasible. All he saysis it’s not an ASR projectso they
16 don’t haveto comply with that-- that statute.
17 But here’sthe problem,Your Honor. If it’s not
18 an ASR projectthere’sonly two ways that the codeprovidesis
19 you canstorewatercarryoverstorageyearto year.
20 One is in a surfacewater reservoirwhich you
21 haveto get a permit for to havea surfacewaterreservoir.
22 And one is if you’re going to storeit in the groundyou have
23 to havean ASR permit. Thosearethe oniy two authorizedways
24 underthe codethatyou canstorewaterfrom yearto year.

Page42

1 If it’s not an ASR projectandit’s definitely
2 not a surfacewaterreservoirproject, then it’s not -- then
3 there’s noway that it canbe approvedunderthe code.
4 It’s also telling him thathe sayswell, because
5 water’s not being injectedinto the groundit’s not an ASR
6 project. That’s preciselythe point peopleareraising, it’s
7 a bank,and theycall it bankingprogram,it’s a bankwith
8 nothingbut withdrawals,no deposits,no depositsare ever
9 madein this bank, it’s all withdrawalsfrom the storageof

10 the aquifer. That’s not a bank. Nobankcansurvive letting
11 peoplejust takemoneyandneverhaving to deposit anything
12 into the bank.

So he continueson andhe now movesinto a
sectionwherehe dealswith commentsthat is on page9 where
he’s dealingwith comments relatedto abandonment,forfeiture,
proofof beneficialuse.

Severalcommentswereraisedabouttheuseit or
lose it provisionsandthe fact that the groundwater
managementplan appearsto exempt peoplefrom havingto prove
up their permitsfrom beingsubjectto forfeiture andfrom
havingto prove thatthe -- be subjectto forfeiture and--

andnot haveto file individual extensionsof time to file
proofsof beneficialuse.

The StateEngineerusesthis sectionto talk

December10, 2019
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1 aboutforfeiture andhe rejectsthe proposalthat unused water
2 rights shouldbe cancelledor forfeitedbeforeshare
3 allocationsaremade. Severalof the commentersbroughtup
4 the ideathatbeforeyou startallocatingsharesyou should
5 get rid of the dry water.
6 Rememberthere’s 126,000-acre-feetof water
7 rights that are issued,but there’sonly 76,000-acre-feetof
8 actualbeneficialusepumpinggoing on, meaningthat there’s
9 permitsout there thataren’tbeingeitherfully usedor used

10 at all.
ii And the questionwasbroughtup before youstart
12 giving thesepeopleshareallocationsyou should-- you should
13 requirethat theyput -- provebeneficialusebeforeyou give
14 thema shareallocationthat theycantrade for money.
15 So the StateEngineerclaimswithout any evidence
16 that goingthroughthesetype of proceedingswould be
17 untimely, it would taketoo long, claimswithout any evidence
18 that the initiation of the forfeiture or cancellationis
19 contraryto the goal of reducing pumpingin the plan.
20 And thenmakesa -- whatwe considera very
21 strangeclaim that because reduction startedthe current
22 pumpinglevel, that 76-acre-footlevel, not the total permit
23 level of 126,000-acre-feet,forfeiture of the paperwater
24 wouldn’t haveany major effect. And this is why we think

Page44

1 that’s curious,Your Honor.
2 So this is -- on your lefi you havea pictureof
3 a GoogleMaps imagewith the southernpart of DiamondValley
4 wheremotion pumpingtakes place.And you’ll see all these
5 center-- theseroundcircles at the centerpivot irrigation
6 system. And I pulled out a section herebecauseit showsboth
7 a fully irrigated parcelanda centerpivot parcel.
8 And you’ll notice thaton the centerpivot parcel
9 thesecomersarenot wateredby the centerpivot. So

10 while the -- while the ownerof the permit getspermittedfor
ii the full sectionof land, they don’t actuallyput any
12 beneficialuseof wateron thesecomers, becausethe center
13 pivot goesaroundanddoesn’tput waterthere.
14 Why is that important? Well, let’s look at a
15 couplehypotheticalexamples.We’ve got farmerA. farmerA,
16 let’s just sayhe hasa corner sectionwith centerpivot, a
17 160-acreparcel. He receivedhis permitbecausethe permit
18 wasbasedon this total sizeof the parcelat four-acre-feet
19 an acre,so he got a permit for 640-acre-feet.
20 He compliedwith the lawthough,he did whathe
21 wassupposedto do, he put in his centerpivot, he watered,
22 provedup beneficialuse,but heperfectedthewater rightof
23 what he actuallyused,which is what you’re supposedto do.
24 So he eliminatedthosecornersandprovedup his waterright
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of512-acre-feetexcludingthe amountof waterthat the -- the
amountof land that wasn’t wateredon thosecorners. So he
did everythingright.

Underthe GMP thesearehis allocations,he gets
343-acre-feetof the first yearand 154-acre-feetin the -- in
the secondyear.

Now, let’s look at anotherexample,farmerB.
farmerB heredoesthe exactsamething as farmerA, corner
sectionwith a centerpivot, 160 acres. He receivesa permit
like the otherpersonfor four-acre-feetperacre,so
640-acre-footpermit.

He -- he goesin andhebuilds his infrastructure
andhe waters,but he neverfiles his proofof beneficialuse.
He keepsfiling extensionsof time andgettingthoseapproved.

Becausewe’re not cancellingthe parts that he
didn’t waterfirst, underthe GMP shareallocationhe gets--

he getshis allocationbasedon 640-acre-feet,not the -- not
the 512-acre-feetthathis neighbordid anddid it right.
He -- he getsmorewaterunderthe allocation. How muchmore?
In yearonehe endsup with 85-acre-feetmorewaterthan
farmerA, who farmerA was the guy who followed the rulesand
did it right.

Year 35 he gets38-acre-feetmore thanfarmerA.
I -- I went throughand I did the math. Cumulativewindfall
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1 to farmerB over the 35 yearsof theplan is almost
2 2,000-acre-feetof waterthat he getsmorethanfarmerB does.
3 And remember,the whole purposeof the shareprogramis to
4 convertthis stuff into sharesthat you cantradefor money.
5 And so he getsto takehis 2,000-acre-feetandgo makea
6 profit on it, whereasfarmerA doesn’t.
7 But it getsevenworse,Your Honor, becausenow
8 let’s considerpermit holderC here. PermitholderC, the
9 reasonI call it permit holderC andnot farmerC is because

io of the farm. He gets-- he getsa waterright for a corner
ii section,160 acres. He receivesa permit for 640-acre-feet,
12 but he neverfully developshis propertyon placesthe water
13 to use. But he keepsreceivingextensionsof time to do so
14 for whatevergoodcausehe shows.
15 Underthe GMP he getsa full allocationof water,
16 the sameas farmerB. He gets428-acre-feetin the first
17 year. He gets 192-acre-feetin year35. And he cansell
is thoseshareallocationsto otherswithout everhaving
19 developeda farm andeverhavingfarmedthe land that the
20 waterright is appurtenantto. That’s what the -- that’s what
21 the GMP allows. That violatesby the way both the beneficial
22 useandthe anti-speculationdoctrines.
23 So, now the StateEngineermoveson to a couple
24 otherissuesunderthis -- underwhat he calls comments
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i relatedto the applicability of the -- theplan to certain
2 waterrights. And there’s-- there’sa coupleof comments
3 that wereraised,onewas that the plan -- we talkedabout
4 this a little earlier, the planprovidesno mitigation for
5 ongoingandcontinuingharmto seniorwaterright holders.
S The seniorwaterright holderswould havelost
7 their vestedrights, haveneverbeenmitigatedfor the costs
8 of havingto put in wells to -- to -- to accessthoserights
9 andthey haveneverbeenmitigatedfor the costsassociated

10 with havingto pumpwaterthroughwells insteadof having
ii naturallyflowing springs.
12 Never-- neverhappened.The plan containsno
13 mitigation for eitherthat pastharm or the ongoingharm.
14 Remember,this plan as we’ll showyou a little bit later is
15 going to havecontinualwater level declinesfor the next 35
16 years.
17 It permitscontinueto overpumpingin the basin
is for the next 35 years. Thatmeansthat the waterlevels are

continuingto go down which meansthe pumpingcostsfor the
mitigationrights is going to continueto go up. And there’s
nothingin the plan to compensatepeoplefor that.

Again, the StateEngineerclaims that the
mitigation rights issuedto the Renners,to the Sadlers-- or
actuallyRennerdoesn’thavea mitigation right, to the
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i Sadlers,to otherpeople,provide full mitigation for the
2 seniors. But asyou said,Your Honor, that’s not the case.
3 There’sstill the ongoingharmthat the seniorsare facing
4 evenif they havetheir mitigationright.
s So thenit talks a little bit aboutdomestic
6 wells. Concernswerebroughtup if waterlevelsare
7 continuingto declineandwe’re continuingto allow the basin
8 to be overpumpedfor another35 years,domesticwells which
9 areusuallysomeof the shallowestwells in the basincould be

10 impactedby that.
ii Well, the StateEngineerkind of sidestepsthat
12 issueof impactto domesticwells andultimatelysayswell,
13 look, I’m not cutting domesticwells, andif I did a strict
14 curtailmentI’d haveto cut the domesticweLLs. So because
15 I’m not cutting them-- or becausewe’re not cutting them
16 underthis plan they aretherebyprotected.
17 But thatdoesn’t-- that’s not what the issue
18 was. The issuewas groundwaterlevelscontinuingto decline,
19 there’sno analysisin hereas to whethertherewill be --

20 whetherhow deepthesewells arewith the existingwater
21 levels that thesewells are,how the -- what the effectof
22 the-- of the continuedpumpingfor the next 35 yearswill be
23 on the groundwaterlevels andwhetherthat will causeany of
24 thesewells to fail. Thatwasthe issue. That wasthe issue
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1 thatwasbeingraised. But that issueis not answeredherein
2 the order.
3 And thenthe fmal thing underthis sectionthat
4 -- andthis is on page-- excuseme, I got a little bit behind
5 here. This is on page14 of the ordernow, we’re up to
6 page14, is commentsrelatedto the advisoryboardof
7 representation.
8 And, Your Honor, there’sno standardsat all in
9 the statute. We -- we admit that. There’sno standardsin

10 the statutefor how the advisoryboardhasto be madeup, who
11 shouldbe on it, thosetype of things. The commentswere
12 simply pointedout that we havea situationwhereby pure
13 numberjuniors have-- are far morenumerousthan seniorsin
14 thebasin.
15 And the advisoryboardis the electedboard. And
16 so there’sno guaranteesthat seniorswill haveany
17 representationon this advisoryboardin the future going
18 forward. And that was simply broughtout, that thoseconcerns
19 werebroughtout, the StateEngineermerelyacceptsthe board
20 as presented.As I said, there’sno real legal standardto
21 really governthis, it’s moreof a policy.
22 So the final sectionof analysis“analysisin
23 this plan” is the StateEngineer’srepliesto commentsthat
24 werebroughtup by commentersaboutthe scientific soundness
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1 of the groundwatermanagementplan.
2 Now, this section,andI really encourageyou to
3 read these firsttwo paragraphson page15, Your Honor, not
4 right now, but -- but thesetwo paragraphson the top of
5 page15 are -- arevery, very well written andvery well
6 drafted.
7 The StateEngineerstartsthis analysisvery
8 promising,he says-- andhe knows, andcorrectly knows,
9 somethingthatwe broughtup in our openingbrief, that the

10 propermeasureof successof whetheryour--theproperway to
11 measurewhethertheplan will bring pumpingbelow the
12 perennial yield,the correctmeasureof that is a
13 stabiLizationof water leveLs. If waterlevelsstabilizethen
14 -- thenyou’ve donethat andyou’ve got success.
15 And he goesinto the secondparagraphhere,he
16 goesinto a whole long paragraphtalking abouthow -- how --

17 what -- how perennialyield is -- is -- is -- the basic
18 conceptbehindthe perennial yieldand howbasinsbalance--

19 how basins’waterbudgetsarebalanced.
20 So he talksaboutthatyou haveto havein order
21 to havewaterlevels stabilized,you haveto havea basic
22 waterbudgetwhererechargeand dischargeare equil --what’s
23 known as equilibrium in the basin.
24 So if rechargeanddischargeareequalthenyou

1 haveequilibrium andwater levelsshouldbe -- shouldbe flat,
2 shouldbe stabilized. So he goesinto all this and lays --

3 lays the perfectbackground.
4 But thenthe openingsentencein the very next
5 partial he saysgroundwatermodeling,which couldbe usedto
6 measurethis andhydrogeologicanalysisarenot the basisfor
7 the groundwatermanagementplan determinationof pumping
8 reductionrates.
9 So all that stuff-- basicallywhathe’s saying

10 is all that stuff like this thing aboutperennialyield and
ii needto balancethe basinandthat type of stuff, that’s out
12 the window, they didn’t do thatandI’m not going to require
13 themto do that is whathe saysin here.
14 Insteadhe saysthepumpingtargetswereselected
15 by agreementof the groundwatermanagementplan authorsusing
16 -- andthis is his quote,existingpublishedvalues. Andyou
17 noticewherehe saysexistingpublishedvaluesin herethere’s
18 no footnote. Thereis no citation. Thereis no mentionof
19 what publishedvalueswere used. So the planbrings pumping
20 down to 34,000,the reguLatedpumping,not all the pumping,
21 the regulatedpumpingdown to 34,200-acre-feetannuallyby
22 year35.
23 There’sno citation as to wherethatnumbercame
24 from. We -- we -- we went and looked. We -- we tried to find

that. We went throughthe hydrologic reportsthatare in the
recordandtried to find a 34,200numberand we couldn’tfind

4 There’sno indication in hereof wherethese
publishedvaluesthat weresupposedlyset andusedto set the
targetswhich were setby agreementof the GMP authors
basicallythroughpolitics, not throughscience,no mentionof
that at all.

So there’sthereno -- there’sno basis forthis
determination.There’sno way we can-- we can go backand
look up andseewhat theseexistingpublishedvalueswere.

Now, the StateEngineerthen indicatesthe
pumpingwill be adjustedin the future. He saysdon’t worry
aboutthe front endhydrologicanalysis,don’t worry about,we
don’t needgroundwatermodelingto try to predictwhere
groundwaterlevelswill be, we’re going to havethis
monitoringplan.

This monitoringplan will tell us -- will provide
us dataandwe’ll adjustpumpingvaluesin the futurebasedon
this data. That’s whathe saysin here.

But that ignoressomething reallyimportant,and
that ignoresthe fact thatthe groundwatermanagementplan
itself, in Section13.313 of the groundwatermanagementplan
it says,“Allocation shall be firmly setfor the first ten
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1 years.” Thereis no -- you can’t makeany adjustmentsto the
2 allocationsin the first yearregardlessof what the
3 monitoringplan datasays.
4 And then it saysafterthat first tenyears, for
s the next 25 years,the remainderof the plan, allocations--

6 the total cumulative-- the total change-- cumulativechanges
7 or adjustmentscannotbemorethantwo percenta year.
8 So regardlessof what the modelingdatasays, the
9 StateEngineeris handcuffinghimselfandsayingit doesn’t

10 matterso we’re not putting the analysisup front to seewhat
ii thesepumpingreductionswill actually resultto stabilization
12 modeling,we’re not usingthe groundwatermodel,we’re not
13 usingthe budgetto determine thatup front.
14 We’re claiming thatwe’re going to usea
15 monitoringplan to determineon the backend,but thenwe’re
16 going to handcuffthe StateEngineeron whathe cando based
17 uponthe datacomingbackfrom thatmonitoringplan. And
18 anotherissue,Your Honor, thereis no descriptionof the
19 monitoring planin the -- in the orderwhatsoever.
20 There’sno descriptionof wherethe wells are

going to be locatedin the monitoringplan or what the -- what
the startlevelsaregoing to be, any of that, noneof that’s
in there.

So thenthe StateEngineergoeson to saythat

there-- he’s respondingto comments that becausethe plan
only reducesregulatedpumping,the plan -- the right subject
of the plan, the 34,200-acre-feet,thatpumpingwill actually
bebeyondthat becausethere’sotherrights thatwould still
be allowedto pump in the basin, themitigationrights,
municipalrights, domesticwells, mining rights will all be
ableto still pump. And they’repumpingabove that34,000.
He sayswell, no, there’sonly -- there’sonly 4,437-acre-feet
in thepermit that is not subjectto the plan.

Again, there’s nofootnote,there’sno
explanationof how he cameup with 4,437number. We haveno
ideawherethat camefrom.

And he saysbecauseof thatpumpingwon’t exceed
42,000-acre-feeta yearat year35. Well, that’s still
12,000-acre-feetmore thanthe perennialyield.

But it ignores-- thesearethe real numbers,it
ignoresthe fact that Sadler,Bailey andVenturaccihaveall
received permitsthat arenot subjectto the plan where they
areauthorizedto pumpup to 6400-acre-feeta year.

And if you go to Table 1A in the GMP, the only
way -- the only tablethat showsa breakdownof-- of
irrigation waterrights versusothertypesof waterrights and
irrigation waterrights are the only waterrights thatare
regulatedby the plan, whenyou addup theotheronesit shows
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1 that there’s5,252-acre-feetof non-irrigationpermitsand
2 certificates,not 4,437. Whenyou addthosenumbers together
3 with the 34,200authorizedto be pumped underthe plan, you’re
4 actuallyup to 45,000-acre-feeta yearthat’s authorizedto be
5 pumpedout of the basinat the endof the plan onceall the
6 pumpingreductionsaredone.
7 Now, the StateEngineernext goes onto talk

aboutthe complaintswe raised-- public commentersraised
issuesaboutlike I said, thelack of a groundwatermodelor
any detail up front hydrologicanalysisof thesepumping
reductions.

And he saysthat doesn’tprecludethe approvalof
the GMP, he can approveit without that. But that’s not what
NRS 534.037(2)(a)says. It specificallyrequiresthe State
Engineerto performthe hydrologic analysis,it says hemust
considerthe hydrologyof the basinin orderto determine
whether pumpingis broughtbelow the perennialyield. And
that’s not in here.

19 And then-- andthenthe StateEngineergoeson
20 andhe sidestepsconcerns overthe fact that there’sa lack of
21 objectives,triggersandthresholds.
22 So anothercommentthat wasmadewas look, if
23 you’re going to havethis monitoringplan andyou’re going to
24 reducepumpingbasedupondatafeedbackfrom the monitoring
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1 plan, then youneedto have objective standardsfor -- for --

2 for doing that. You needto setup front objectivestandards
3 for doing that.
4 Rememberin the -- the Eureka Molycasethe State
5 Engineerfaulted-- I mean,the SupremeCourt faultedthe
6 StateEngineer for approving water permits basedon a future
7 developmentof standardsandthresh-- for a 3M Plan. And
8 thatwasn’t allowed. You hadto do it up front.
9 Well, there’sno up front monitoring planhere,

10 there’sno up front thing that says hey,this is how I’m going
11 to judgefuturemanagementactionsunderthis plan. Water
12 levelsarehereright now. If themonitoringlevels in these
13 wells hit here,this actionwill be taken. That’s the kind of
14 objective, triggerandthresholdthatwe’re talking about.
15 And the StateEngineertotally cites that concern
16 and says well,we’re going to havesmartmetersandwe’re
17 going to chargepeoplefor overuseof waterandso that
18 will -- thatwill take careof theproblem.
19 But that’s a completely differentissueas to
20 what -- you know, that’s -- that’s what peoplearetaking out
21 of the groundandusingon their smartmeters,thathas
22 nothingto do with what -- how you’re going to setwhat data
23 you’re going to useto setfuturepumpingreductions.
24 And there’s simply nothingin here,nothingin
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1 the plan abouthow those future manage-- to guide those
2 future managementactionsbaseduponthe monitoringdata.
3 So now we get into thebankingprogram. And
4 peoplewere-- broughtup their concernsaboutthe banking
5 program. And specificallyaboutthe differencein
6 depreciationratesaboutthe bankingprogram.
7 And here, thisis really -- really curious,the
8 StateEngineersayswell, the bankingdepreciationrateswere
9 the only componentof the GMPthat wasbasedon groundwater

10 model simulations.
ii So this tells us two things. This tellsus
12 numberone, they hada groundwatermodelavailableand that
13 groundwatermodelcouldhavebeenusedto do a hydrologic
14 analysisfor the whole plan. And theydidn’t do that.
15 Theyusedthis groundwatermodelwhich is the
16 bestavailable sciencethey hadavailableto themandthey
17 usedit for one specific little pieceof a plan establishing
18 thebankingdepreciation.
19 They didn’t evenuseit to determinewhetherthe
20 bankingprogramis hydrologically feasible,theyusedit
21 strictly to determinewhat -- what the differencein

depreciationratesshouldbe betweenthe north andthe south
partof thebasins.

But thenafter sayingthat it wasbasedon that
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1 he alsosaysthe depreciationratesin the final GMP were
2 compromised.So the questionis the compromisebetweenwhat?
3 What werethe initial numbersthat cameout of the modelwhich
4 is whatwasthe compromisednumberthat endedup in the final
5 plan? That’s not talkedaboutandwe don’t know wherethat
6 camefrom.
7 The other issueis -- so they did usethe
8 groundwatermodelingfor this -- this one little component,
9 but theydidn’t includeanywherein theplan or anywherein

10 this analysisthe simulationresults,the model reportthat
ii verifies the accuracyof the model andthey didn’t includethe
12 simulationdatathatwasusedto setup the simulations.
13 So there’s -- there’ssimply no way to
14 independentlyverify any of the informationregardingthe
is purported reportof what the -- what the model simulations
16 show.
17 We handedthis plan to our -- our engineer,
18 TurnipseedEngineering.We handedit to him andsaidtell us
19 -- tell us how they -- how they came upwith these
20 depreciationrates,andhe handedit backto us andhe said I
21 can’t, I haveno way to independentlylook at this because
22 there’sno informationon which I cantestthe resultsor
23 independently verifythem. And that’s a hugeproblem.
24 And then-- andthenfinally the StateEngineer

1 notesat the endof this sectionhere,he notesthat
2 adjustmentsto the -- to the depreciationrateswill be made
3 in the futurejust like adjustmentsto the -- the pumping
4 reductionswill supposedlybe madein the futurebasedon
5 data.
6 But again,whereis the -- what datais going to
7 be used? How is it going to be analyzed?And how -- how
8 would thatdatabe usedto guide future adjustments?There’s

nothing,nothing in the plan, nothing in Order 1302 that talks
aboutthat.

So this is the point, page17 of the Order,Your
Honor. This is the point wherethe StateEngineerstops,
that’s it, that’s the full analysisthat’s includedin here.
And he thenmoveson to his final conclusionwith this whereas
that’s on page17.

And over the nextbasicallypageanda half,
he -- hejust makesa bunchof summarystatementsthathe says
arehis findings of fact, conclusionsof law andorder.

The very first oneof them,rememberat the
beginningof the order,he said in oneof his whereasis why I
haveto look at basinhydrology andI haveto look at physical
characteristics,all thosefive factorsthathe talkedabout,
he said setthatup at the beginning.

Well, we just lookedthroughthe whole analysis
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1 andhe didn’t talk about thosefive factors. And you go to
2 hereaboutright afterthis first whereasand theonly thing
3 that he stateshereis he finds thatAppendixD, an appendix
4 to the plan thatwas includedin the plan, an appendix,by the
5 way, Your Honor, that hasno author,nobodyknowswho wrote
6 it, nobody knowswhat the credentialsof the personwho wrote
7 it are, it’s just this appendixin the backthat describesthe
8 currenthydrologyof the basin. He findsthatAppendixD
9 sufficiently describesall five of his factors. That’s his

10 conclusorystatement.That’s it.
ii But that’s not what the statutesays. The
12 statutesays the StateEngineeris requiredto considerthese

13 factors,not thattheplanhasto includea sectionor
14 appendixon it, andthis appendixdoesn’tconsiderthe five
15 factors,Your Honor, but evenif it did, the StateEngineer
16 hasto do hisown independentanalysis. And it’s not in here,
17 he’s simply strictly relying on AppendixD in here.
18 He thengoeson to saythathe finds there’sno
19 groundwatermanagementplan in existencefor DiamondValley,
20 that’s -- that’s not controversial.
21 He thengoesthroughagain theissueon prior
22 appropriationandbringsup the Lewis case onceagain. He
23 fmds that the GMP is not analogousto the supplement
24 agreementto the supplementof the Lewis case. And therefore,
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1 he concludesbaseduponthat, that’s the authorityhe’s citing
2 to, the Lewis case,that the adoptionof the GMP is expressly
3 authorizedby statuteanddoesnot violate the prior
4 appropriationdoctrinebecausethe statuteprovidesthe
5 flexibility outsidethe strict priority regulation. That’s
S the only authorityagainthat he’s citing is the Lewis case.
7 And as we -- as I showedin our openingbriefs
8 that caseis wildly different. And the StateEngineerin his
9 answeringbrief acknowledgesthat it wasn’t legal authority,

10 but he wassimply citing it as an interestingexample. But
ii that’s the only authorityhe cites in Order 1302 for it.
12 The StateEngineerthengoeson to find that
13 there-- he makesthis -- anothersummaryfinding that the
14 lengthof time requiredto do the cancellationsor forfeitures
15 or requirehim to proveup thosecornersor alongthe land
16 wherewaterhasn’tbeenplacedto beneficialusewould be too
17 long and it’s not in the bestinterest.
18 Summaryconclusion. He then-- he thenstates
19 that the standardsfor determiningthe successof the plan by
20 stabilizingwaterlevels is sound. We would agreethat that’s
21 what the actualplandid.
22 If his analysisandstuff in there--his
23 analysiswasdoneto showthat the plan wouldbe successful
24 by -- by actuallystabilizingthe water levels in the basinwe
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would be fine, but that’s not what the plan does. And that’s
not what the -- he didn’t do any analysisof that.

So thereis no standardfor determiningthe
successof the plan by stabilizingwaterlevels.

He agrees-- he agreeshere,andthis is -- this
is important,the groundwatermodeling,that the ground-- the
very groundwatermodelinghe sayshe doesn’tneedto do, he
sayshereat the endof the conclusionthat it’s an important
tool for projectingthe effectsof pumpingreductions.And
recommendsthat it shouldbe usedin the future to guide
future managementactions.

Well, if it’s suchan importanttool and it is
the best availablescience,we -- we agreethat it’s the best
availablesciencethat he couldhaveusedandhe didn’t use
it, thenwhy not useit now? Why not useit at thebeginning
to determineif thesepumpingreductionsare sound?

And he ignoresagainthe fact thathe’s
handcuffedto do anythingregardlessof-- to -- to take
measures,effectivemeasuresregardlessof what the monitoring
datacomesbackwith.

Finally, he statesthat thatpumpingreductions
will leadto the entirebasin’sgroundwaterpumping
approachingthe perennialyield andstabilizationof

24 groundwaterlevels.
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1 And this is -- this is interesting. Noticethat
2 he doesn’t-- the determinationhe’s supposedto makeis that
3 pumpingwill be broughtbelow the perennialyield. That’s the
4 determinationthat he’s supposedto makeunderthe statute.
5 What’s the determinationthathe doesmakein
6 Order 1302? He saysthat the basin’sgroundwaterpumpingwill
7 approachtheperennialyield, not bebroughtbelow it,
8 approachit andthat that will help stabilizegroundwater
9 levels.

10 That’s not the standardthat the statutesetsout
ii for him. And he reiteratesagainthat the objective,triggers
12 andthresholdsarenot requiredto guide future management
13 actions.
14 So that’s Order 1302,Your Honor. That’s what
15 the StateEngineerdid and that’s whatwe’re appealinghere in
16 front of you todayandthat’s what you’re hereto do.
17 THE COURT: Why don’t we do this at this time.
18 We’ve beengoing aboutan hour and a half--
19 MR. RTGDON: Thatwould be good.
20 THE COURT: Let’s takeabouta ten- to 15-minute
21 recess,thenyou cancontinueon with the opening. Okay?
22 MR. RIGDON: Perfect. Thankyou.
23 THE COURT: Court’s in recess.
24 (Recess.)
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THE COURT: Let the recordreflect thatwe’re in
the continuationof our case. Thepresenceof the partiesand
counsel. We are in SadlerRanchandthe Renners’argument.
Mr. Rigdon,you canproceed.

MR. RIGDON: Thankyou, Your Honor. Thankyou,
Your Honor.

Justprior to our break,we went throughOrder
1302 andwe lookedat what the StateEngineersaidanddid in
Order 1302. And that’s -- that’s the orderthat’s in front of
you, Your Honor, and that’s what you’re judging is that order.

And so what’s the standardof review for Looking
at the issuesthat wereraisedin Order 1302? Well, the first

13 thing is aswe saidearlier, legal determinationsarereviewed
14 on a de novo basis.
15 And this for somereasoncontinuesto comeup
16 and-- andthe SupremeCourt continuesto saythat legal
17 interpretationsof the StateEngineerarenot entitled to
18 deferenceandthat the courtsaresupposedto review them
19 denovo.
20 Justthis yearthey said it onceagainin Sierra
21 Pacific IndustriesversusWilson, this is an opinion thatjust
22 cameout a few monthsago. The SupremeCourt saidthat the
23 StateEngineer’sruling on a questionof law is not entitled
24 to deference.
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1 Lastyearin King versusSinclair, they saidthe
2 court’s to reviewpurely legal questionsde novo. I could
3 throw up a dozen-- a half dozenmore caseson here,that’s
4 the standardof review. It’s a de novo standardof review
5 without deferenceto the StateEngineer’sdeterminations.
6 Now, with regardsto factualdeterminations,
7 thosearereviewedundersubstantialevidencestandard.And

the court mustdeterminewhethersubstantialevidencesupports
the StateEngineer’sdecisionon a factualbasis,substantial
evidence,we usethe reasonablemantest, it’s what a
reasonablemind might acceptis adequateto supporta
conclusion.

And finally, the StateEngineer’sdecisions
cannotbe arbitrary,capriciousor anabuseof his discretion.
Arbitrary is any decisionsmadewithout considerationand
regardfor facts,circumstances,fixed rules orprocedures.
And capriciousmeanscontraryto the evidenceor contraryto
establishedrulesof law.

And in the King versusSinclaircasejust last
yearthe SupremeCourt specificallysaidwhenthe State
Engineermisappliesor misinterpretsNevada’swaterdoctrines
that is by definition arbitraryandcapricious.

That casewas aboutthe StateEngineer,there
was -- there’s long establishedprior appropriationdoctrine
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1 that sayswith a pre-statutoryvestedwaterright, beforeyou
2 candeclareit abandonedyou haveto show intent, therehasto
3 be an intent elementto showintent to abandon.
4 The StateEngineerabandoneda waterright
5 without showingthat intent. The SupremeCourtsaidyou
6 misappliedthat clearly establishedlegal rule andprecedent.
7 And that was arbitrary andcapricious. So what is the clearly
8 establishedrule of law thatwe’re talking aboutin this case?
9 Well, that’s the prior appropriationdoctrine.

10 It is the foundationaLlaw for water law in -- in -- in
ii Nevada. It’s beenaroundsince statehood.
12 Oneof the veryfirst decisions,the Bell versus
13 Simpsonappliedprior appropriationback in 1866. This is
14 probablyoneof the most foundationaldoctrinesin Nevadalaw
15 -- in Nevadalaw altogether,not just waterlaw.
16 Now, therewas-- therewasa briefperiodof
17 aboutten yearswherethe StateSupremeCourt said no, we’re
18 going to do ripariansinsteadof prior appropriations.
19 That didn’t work out well andthat -- that -- it
20 actuallystandsas a pretty goodwarningto thejudiciary
21 aboutwhat the negativeeffectscanbe in messingaroundwith
22 prior appropriation. It’s a long establishedprinciple and
23 it’s beenaroundsincestatehood.
24 Two principlesof the doctrinearepriority first
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1 in time, first in right andbeneficialuse,useit or lose it.
2 It’s presumedthere’sa statutoryconstructionpresumption
3 that the legislaturedoesnot overturnlong established
4 principlesof law whenenactingnew statutes.That’s the
5 presumption,the presumptionis that theydidn’t overturn.

Now, why is prior appropriationso important?
Becausethe priority dateof a waterright is its most
valuableelement.

Priority contraryto -- to statementsmadeto the
legislatureby proponentsof the plan. Priority ensuresthat
the senioruserreceivestheir waterduring a time of
shortage.Priority doesn’tmeananythingunlessthere’sa
shortage,it’s only whenthere’sa shortagethatpriority
becomesimportant.

The courtshave saidto deprivea personof their
priority dateis to deprivethemof the mostvaluableproperty
right, the lossof priority, this is in the Wilson Happy Creek
casethatwasjust decidedthis year,the SupremeCourt of
Nevadasaida loss of priority that rendersa right useless
certainly affectsthe right’s valueandcanamountto a de
facto lossof the right.

Priority is a key elementof a waterright.
Holdersof seniorpriority waterrights havea reasonable
investmentbackupexpectationto the in the securitythat
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priority dateprovidesthem. And that securityis security
for procuredfor timesof shortage.There’sno disputehere
that the GMP strippedpriority from seniorsandthereby
violatespartof the doctrine.

The legislaturedid not authorizea GMP to
replacethe prior appropriationsystemin 2011. The issue
wasn’t evenin front of the legislaturein 2011 whenthey were
consideringthe groundwatermanagementplan statute.

There’sfour reasonswhy, andwe’ll go through
eachof thesefour reasons.The plain languageof the statute

ii doesn’talterprior appropriation. The legislativehistory in
12 2011 whenAB419 waspasseddoesn’tevidencean exactobligee

13 of prior appropriations.
14 The StateEngineerin 2016 determinedthat the
15 sharesystemwasn’t legal underthe 2011 law andthe changes
16 were the statutewere neededto makethe GMP work. And
17 finally, the legislaturerejectedthosechangesandmaintained

18 the prior appropriationsystem.
19 So the plain language,the legislativehistory,
20 this is -- this is a quotefrom the StateEngineer’sown
21 order,he saysthe legislativehistory containsscarce
22 direction,not expressdirection,scarcedirectionconcerning
23 how a plan mustbe createdor what the confinesof the plan
24 maybe.
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1 It’s not there. Nothing in the plain languageof
2 the statutesaggregatethe prior appropriationdoctrine. Like
3 I said,we havea presumptionin our favor andthat
4 presumptionis the legislaturedid not intendto abrogate
5 prior appropriations,that’s thepresumptionwe startedwith.
6 The only way you canovercomethatpresumptionis
7 if the legislatureincludesexpresslanguagein the statute
8 indicatingtheir desireto repealthat longstandingdoctrine
9 of law. And that comesfrom this WestRealtyversusCity of

10 Renocase. So that’s what they haveto show. They haveto
ii show that the plain languagesaysthis in a way that overcomes
12 the presumptionin our favor.
13 So whatdoestheplain languageof the statute
14 say? Well, here’sNRS 534.037(1). It saysin a basinthat’s
is beendesignateda critical managementareaby the State
16 Engineerpursuantto subsection7 of NRS 534.110,a petition
17 for the approvalof a groundwatermanagementplan for the
18 basinmay be submittedto the StateEngineer.
19 The petitionmustbe signedby a majority of the
20 holdersof permitsor certificatesto appropriatewater in the
21 basinthat areon file in the office of the StateEngineerand
22 mustbe accompaniedby a groundwatermanagementplan which
23 mustset forth the necessarystepsfor removalof the basin’s
24 designationas a critical managementarea. That’s what it
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1 says. What doesn’tit say? It doesn’tsaythe groundwater
2 managementplan can’t abrogateprior appropriation. It’s not
3 there. That’s the plain languageof the statute. I don’t see
4 thosewords thereanywhere.
5 We go on to Section2 -- subsection2. This
6 sectiontalks aboutthe five factorsthat we talkedaboutthat
7 he hasto consider. Nowherein this subsectiondoesit say
8 oh, andby the way, thegroundwatermanagementplan canbe
9 doneon the basisotherthanpriority. It’s not in here.

10 Subsections3, 4 and 5 of the samestatute,
ii subsection3 talks aboutthe processfor holding a public
12 hearing. It doesn’tsayanythingin therethat the
13 groundwatermanagementplan can violate prior appropriation
14 doctrine.
15 Subsection4 talks abouthow if peopleare
16 unhappywith the plan we cando exactlywhat we’re doing here,
17 we can cometo you andappealthis plan under533.450.
18 It doesn’tsayanythingagainabout,you know, we
19 canappealthe plan to the District Court andthe District
20 Court canallow plan to violate the prior appropriations,it
21 doesn’tsaythat, it sayswe appealit to you.
22 And thenthe fifth subsectionjust saysif the
23 plan is going to be amendedthat it hasto be donein the same
24 way that it wasoriginally adopted. That’s it.
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1 Nothing in this statute,that’s the whole statute
2 wejust went throughthere. And nothingin that statutesays
3 that a groundwatermanagementplan can limit wateruseon a
4 basisotherthanpriority.
5 What’s the otherstatutein questionhere? A
6 subsection7 of 534.110. This one, the first part of it says
7 the StateEngineermay designatea critical managementareain

8 certaincircumstancesandhe hasto designatea critical
9 managementareaif a petition is -- is forwardedto him.

10 That’s not an issuehere. So we getbackto this
ii lastparagraphof 534.110(7). And this saysoncea basinhas
12 beendesignatedas a critical managementarea,that -- that
13 designationcanbe appealed.
14 But that didn’t happen,there’sno appealto the
15 critical managementareahere. And it saysif it’s been
16 designatedas acritical managementareafor at leastten
17 consecutiveyears,so they’re placinga condition, if it’s at
18 leastten consecutiveyears,the StateEngineershall order
19 the withdrawals-- including with allocationwithdrawalsfrom
20 domesticwells be restrictedin thatbasinto conformto
21 priority rights.
22 So it’s sayingthat if the basin’sbeen
23 designatedfor ten years,the StateEngineerhasto, he no
24 longerhasdiscretion,he mustordera curtailmentin the

Page72

i basin.
2 But it createsan exceptionto that. The
3 exceptionis to the mandatethat he hasto ordercurtailment.
4 And thatexceptionsaysunlessa groundwatermanagementplan
5 hasbeenapprovedin the basinpursuantto 534.037. That’s
6 the plain languageof the statute.

7 This statutedoesnot abrogatethe prior
8 appropriation,the magicwords arenot there. Again, it
9 doesn’tsaythe GMP doesnot needto conformto priority. And

10 we’ll seelater whenwe talk aboutSB73 what magicwordswere
ii neededin orderfor those-- to be able to do that. And those
12 magicwordsaren’t in the statute.
13 The purposeof this languagewas to force action
14 by the StateEngineer. 110(6) is the original curtailment
15 statutethat was in -- in -- in the law before2011 whenthe
16 legislaturecreatedthenew subsection7.
17 And subsection6 was alwaysthe curtailment
18 provision. You notice the wording here is very, very similar
19 to the wording in subsection7. Subsection6 saysin -- in --

20 in certainbasinsthe StateEngineermay orderthe withdrawals
21 includingwithout limitation withdrawal from domesticwells be
22 restrictedto conformto priority rights. That’s curtailment.
23 Overhereit saysthe StateEngineershall order
24 withdrawalsincluding without limitation to withdrawalsfrom
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domesticwells be restrictedto conformto priority rights.
That’s what it was doing, it was forcing actionby the State
Engineer. No longercanhe may do it, he hasto do it. But
again,he hasto do it unlessa groundwatermanagementplan
hasbeenapproved,unlessthe exceptionis in there.

That’s the out that the legislatureprovidedto
him. The out is an out from mandatorycurtailment. It’s not
an out from prior appropriations,it doesn’tsaythat the
groundwatermanagementplan doesn’thaveto conformto prior
appropriations,it saysif a groundwatermanagementplan is
therethe StateEngineerdoesn’thaveto, he’s not forcedto
ordera curtailmentin the basin.

So there’snothing in the plain languageof the
statutethat says-- that gives expressauthority for anybody,
the groundwatermanagementplan proponentsor the State
Engineerto developor approvea plan that violatesprior
appropriationdoctrine.

So what’s in the legislativehistory? Well,
let’s look at that. The bill that createdthis law was
introducedby AssemblymanGoicoecheabackin 2011.

The purposeof thebill was to force action,as
we said, to force actionto bring over flood basinsin to
compliance.

How do we know that that’s the purposeof the
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1 bill? Becausethe assemblymantold us it’s the purposeof the
2 bill. He said, the probletn-- the problemthe legislationis
3 trying to solve is thatwherewe aretoday,the State
4 Engineer,andhe’s trying not to throw rocks at them,but the
5 bottomline is we’re not getting it done.
6 We continueto seegroundwaterbasinsdecline.
7 That’s the problemthathe wastrying to fix. The forced
8 action,which is exactlywhat wejust sawthe statutedoes.
9 Why did the legislaturefeel that theyneededto

10 force action? Well, let’s look at the history here. And this
ii is history that the assemblymanwasvery familiar with. In
12 1982, the StateEngineercameout hereto DiamondValley and
13 he held a hearing.
14 Therewascomplaintsthat theywere -- that --

15 that the waterpumpingin the southpart of the basinwas
15 drying up springrights.
17 And he held a hearingout hereandhe foundthat
18 the watertable is decliningbecauseof pumpagein excessof
19 the perennialyield. He found -- he concluded-- prior to
20 this hearinghe setthe United StatesGeologicalSurveyout
21 hereon a field investigation.
22 And the USGSsaid that the causeof the decline
23 wassustainedpumpagefrom irrigation wells in the southpart
24 of DiamondValley. That’s what was -- that what wasknown in
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1 1982 at theseproceedings.
2 StateEngineerMonosconceded-- I mean,this
3 was -- this wasvery - very candidstatementby State
4 EngineerMorros. The watermanagementdecisionsin Diamond
5 Valley havebeendriven by politics, not by science.
6 He saysI’m going to be very candid,therewasa
7 tremendousamountof pressurearoundthe StateEngineer’s
8 office to issuepermitsfar in excessof whatwe have
9 identified in the perennialyield. They knew when they issued

10 thesepermitsthat thesepermitswould be in excessof the
ii perennialyield andthey bowedto political pressureand
12 issuedthemanyway.
13 Despiteall of this in 1982,no effectiveaction
14 was taken. A meterorderwas issued,but it wasnever
15 enforced. And adjudicationwasstartedbut as soonas the
is proofsof-- of claimswerefiled it wasnot timely pursued.
17 So nothingcameout of this 1982 hearing. Assemblyman
18 Goicoecheaat the time he was an assemblymanknew that, he
19 knew nothinghadhappenedafter 1982.
20 We cometo 1988. In 1988,StateEngineerMorros
21 wascalledto testify at a jury trial underoath in Washoe
22 Countyover issuesin DiamondValley.
23 He saidthere’sbeena significantlowering of
24 the staticwatertablesin DiamondValley and it ratesas
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1 probablyone of the highestareasof concernin the state
2 right now. In 1988, it was oneof the highestareasof
3 concemin the state.
4 He saidthat the reasonhe held the curtailment
S hearingin ‘82 wasbecausethe declinein waterlevelshad
6 continuedfrom ‘75 to ‘82 andtherewasno relief.
7 THE COURT: Mr. Rigdon?
8 MR. RIGDON: Yes.
9 THE COURT: Yes, Ms. Peterson?

10 MS. PETERSON:You know what, I’m going to object
11 to this in the recordat this point becausenoneof this was
12 evenattemptedto be includedby thepetitionersSadlerand
13 Rennetin their oppositionto the motion in limine.
14 So notwithstandingthat the courthasalready
15 ruled that there’snot going to be any extraevidencein the
is recordotherthanwhat the StateEngineersubmitted,this is
17 somethingof a courtcasethatwe haveneverseenbeforeand
18 hasnot beenintroducedinto the recordand it’s totally
19 inappropriateherein oral argument.
20 So I asktheseslidesbe strickenandthis line
21 of argumentbe strickenfrom the record.
22 THE COURT: Thankyou. EitherMr. Bolotin or --

23 an&or Ms. Leonard?
24 MS. LEONARD: Well, Your Honor, we’ve been
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objectingwith regardin our briefing as well that anything
that is outsidethe recordshouldnot havebeenincludedin
their brief. This is far in excessof evenwhat was in their
brief. And so I wouldjoin in the sameobjection.

MR. BOLOHN: I join in thatobjectionas well,
Your Honor. And like Ms. Leonard,I alsoobject --

THE COURT: Response,Mr. Rigdon?
MR. RIGDON: Yes,Your Honor, let’s talk -- let’s

understandwhat weretalking abouthere. We’re talking about
statutoryinterpretation,an issuethat we reviewedde novo.
And we’re putting in contextlegislativehistory.

We’re usinga -- a transcriptfrom an official
courtproceeding,I havea copy of it hereif you would like
it, andon the backpageof that transcriptis the attestation
from the court reporterthat it is a true andaccuratecopy of
whatwasdone. It’s an official recordof the SecondJudicial
District Court which the court cantakenoticeof this as a --

as a judicial record.
In fact, the court’s requiredto under47150take

noticeof this asofferedby a party as long asthe veracity
of it canbe easilyascertained.

I would representthata transcriptfrom the
District Courtproceedingin this statethat comesfrom the
official recordsof that court is somethingthat canbe easily
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1 ascertainedby the partiesas far as its veracity.
2 We -- again,we arenot offering this as a
3 supplementto the recordon appeal. That’s not whatwe’re
4 doing. And we understandthat you issuedthe orderregarding
S the supp-- the recordon appealandstatingthat it couldn’t
s be supplemented.
7 We’re not supplementingthe recordon appeal.
8 What we’re doing is we’re saying-- we’re bringing in context
9 legislativehistory usingofficial recordsfrom the secondID

10 andfrom the -- andfrom the legislativehistory, the -- the
11 minutesfrom the legislativehistory, which incidentallyboth
12 of the respondentswho are the non-StateEngineerrespondents
13 includedaddendumsto their briefs that includedlegislative
14 history materials.
15 This is backgroundinformationfor legislative
16 history going to this issueof statutoryinterpretationthat’s
17 reviewedde novo by this court.
18 THE COURT: Ms. Peterson?
ig MS. PETERSON:Yes, thankyou, Your Honor. Your
20 Honor, this is from a casein 1988 in WashoeCounty. We have
21 no ideawhat the casewas about. It’s not legislativehistory
22 tied in any way to AB419.
23 There’sno nexusbetweenthis leg -- this
24 testimonyin a court proceedingwhich we know nothingabout 24

who was -- who was the Plaintiff, who wasthe Defendantand
how it ties to A3419 that was introducedin 2011? And I don’t
think AssemblymanGoicoecheareferencedthis court caseat all
anywherein the proceedingsin 2011.

It shouldbe stricken. This is far outsidethe
order,Your Honor. You orderedthat therewasnot going to be
any supplementto the record.

THE COURT: As it -- this is the court’s order.
As it relatesto the discussionof what occurredin the case
in the SecondJudicialDistrict, that type of history, the
court sustainsthe objection.

MS. PETERSON:Thankyou.
MR. RIGDON: ThenI’ll moveon.
THE COURT: The court’s going to allow -- let

everyoneknow right now, any -- any of the legislative
history, the -- the comments,the minutesin 2011,2017,
that’s relevant.

And I think you all haveattachedthoseboth
beforeandafter as far as the legislativehistory andthe
subsequentactions,but I think we’re too far afield here.
The objection’ssustained.

MR. RIGDON: Okay. Well -- well, wejust offered
it solely for the purposeof showingsomebackground
information. But that’s fine. The -- I’ll just skip through.
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1 THE COURT: And this court’s familiar with a lot
2 of this stuff already.
3 MR. RIGDON: I’m sony?
4 THE COURT: This court’s familiar with a lot of
5 this stuffjust from prior casesin this jurisdiction.
S MR. RIGDON: Okay. So we’ll moveon from that.
7 So in -- again,why did this legislatureneedto
a force action? In 2009, the StateEngineercameout hereand
9 he warnedwaterusersthat somethinghadto be donein a

10 workshopout here.
ii He notedthat someof his optionswereto curtail
12 pumping,cancelpermits,forfeit waterrights, thesewereall
13 different remediesthathe could havedoneto enforceprior
14 appropriations.
15 He encouragedwaterusersto investigatethe
is broaderwaterrights for non-irrigatedcorners,increase
17 efficiency,switch to lower consumptivecrops,increase
18 filtration andimportingwaterrechargebasin.
19 We’ll seethesekinds of thingsoverandover
20 againin the legislativerecordthat thesewere the kinds of
21 things thatwere contemplatedby the legislatureaspart of a
22 plan to -- to reducepumpingin the basin.
23 Yet, therewas no significantreductionof

pumpingfrom 2009 until 2011 whenthe legislaturewasbrought
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1 forward.
2 The StateEngineeralsohelda hearingwhenhe
3 consideredthe mitigationrights applicationsthat the order
4 to allow for mitigation rights applications.
S At that hearinghe statedthathe hadbeentrying
6 to work with stakeholdersin this basinfor four yearsbut was
7 repeatedlytold by junior irrigators to go away. That’s right
8 in the transcript.
9 He stated thatat the 2009workshop,the onewe

10 werejust talking about,everyone washappy withwherewe
11 were,happywith cropsanddecline in watertable. Whenwe
12 gaveour presentationwe saidthat’s fme -- he saidthat’s
13 fine. Thedeclining watertablesare fine. If everybody’s
14 happy,that’s fine. That’s the reasonwhy actionneededto be
15 taken.
16 Becausedespiteofficial acknowledgementthat
17 watertablesweredeclining, theywerecausing harmto
18 pre-statutory waterrights, no effective actionwastakento
19 reduce pumpingbetween1982 and 2011. That’s the context
20 AssemblymanGoicoecheastatedthat the StateEngineeris just
21 not gettingit done.
22 And we continueto seethesegroundwaterbasins
23 decline. They wantbetter-- the legislature wanted better
24 enforcementof prior appropriation,not to abrogate.
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1 Nothing in the minutesof the committeemeeting
2 minutes,they’re all -- they’re all in thebriefs and
3 addendumsto the briefs, indicatesan intent to overturnprior
4 appropriation.
5 Whatwas contemplatedby the legislaturein 2011,
6 a voluntaryplan. Thisis testimonyfrom oneof the people
7 who testifiedon the bill, we supportthe conceptof giving
8 partiestools so they canfind voluntaryways to reduceover
9 appropriation,not forcing seniorsto give up their water,

10 voluntaryways to do it.
ii The assemblymansaid theburdenwas on the
12 juniors to makethe cuts, thepeoplewith thejunior rights
13 aresupposedto figure out how to conserve enough waterin
14 theseplains. That’s whatwascontemplated,not taking water
15 from seniors.
16 What was contemplatedwasconservationmeasures.
17 Rememberwejust talked aboutsomeof thosemeasures?The
18 assemblymansaidthat thejunior userswould haveto work
19 forward to developa conservationplan. That’s what they were
20 talking about,a conservationplan. And that that plancould
21 include things like what we’ve beenhearingfrom the scoping,
22 whatwe’ve beenhearing,planting alternativecrops,water
23 conservation,usingdifferent irrigation methods. Theseare
24 the things that werecontemplatedin 2011,not changingour
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1 waterrights system.
2 If you rememberbackto the timeline I showed
3 you, they couldn’t havebeencontemplatingchangingthewater
4 rights systemandadoptingthis Australiansharescheme
5 becauseit wasn’t evenknown aboutuntil 2015.
6 Mike Young didn’t comeout andpresent anything
7 to the legislatureor to the peopleout herein Diamond Valley
8 until 2015. So there’sno way in 2011 the legislaturecould
9 havecontemplateda watersharing planlike what’s being

10 proposedin this GMP.
ii Now, the StateEngineer previouslyagreedthat
12 the Australianshareschemewas unlawful. And this is -- this
13 is an exhibit thatwe put in with our -- our -- our -- our
14 exhibit we attachedto our openingbrief andthere’sa couple
15 of importantthings here,Your Honor.
16 Each pageof this exhibit bearsthe State
17 Engineer’sofficial sealright down herein the corner. The
18 StateEngineerof the Stateof Nevada. The StateEngineer
19 indicatesin giving this presentationthathe’s giving this
20 presentationas the NevadaStateEngineer.
21 It’s an official recordof the State Engineer’s
22 office. It showsthat the DiamondValley pilot project, the
23 groundwater managementplan is basedon theAustralianscheme.
24 And -- andto make that point even moreclear.
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THE COURT: Mr. Rigdon. Mr. Bolotin?
MR. BOLOTIN: Your Honor, objection. I -- the

StateEngineer objectedto the inclusionof the PowerPointin
the briefing on this matteras well. And Mr. Rigdon’s
explanationin the briefing wasthat it dealswith a purely
legal issuewith the StateEngineertalking, he’s not the
final sayon purely legal issues.

The State Engineer’soffice isn’t boundby stare
decisisandthere’sevenU.S. SupremeCourtprecedentthat
saysthat administrativeagenciesarenot prohibitedfrom
changingtheir view wherebeliefsof a previous reviewwas
groundeduponmistakenlegal interpretationwith the Good
Samaritan Hospitalcasein 502 U.S. 402 from 1993.

But as we arguein the briefs, this is outsideof
the record. Your orderon the motion in limine shouldn’thave
beenincludedin thebriefs or in this hearing.

THE COURT: Thankyou. Mr. Rigdon? And -- or
Mr. Mixson? But go ahead,I don’t know if othercounselhas
anythingto say,but I’ll allow you, Mr. Rigdon, to respond.

MR. RIGDON: Well, Your Honor, again,just to
describe exactly whatthis is, this is a determinationby the
StateEngineermadeas in his official capacityasthe State
Engineerthat a statutorychangeis neededto makea plan
legal. But the plan’s not legal.
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1 Now, Mr. Bolotin is right, administrative
2 agenciesareallowedto changetheir opinion,but it’s
3 certainlyrelevantto this court’s determinationof whether
4 the -- what the statutesayswhat a previousinterpretationby
5 the sameStateEngineer,this is the samepersonwho signed
6 the orderin this case,what theybelievedthat the -- that
7 the law, stateof the law was in 2016, this is certainly
8 relevantto that.
9 And again,it’s an official recordof the State

10 Engineerunderpublic recordslaw, this is discoverableas a
ii pubLic record. It’s an official recordof his. And it’s a
12 prior inconsistentinterpretation. And again,you review
13 thesethingsde novo, this is the de novo standard.
14 THE COURT: Ms. Leonard?
15 MS. LEONARD: Your Honor, I would reiteratean
16 objectionand alsopoint out that the court’s role hereis not
17 to secondguessthejudgmentof the StateEngineer.
18 The court is sitting in an appellatestanceright
19 now andMr. Rigdonwouldn’t be makingthesetypesof
20 presentationson otherstatementsmadeby the StateEngineer
21 if he were appearingin front of the NevadaSupremeCourt
22 right now.
23 So Ijust wantedto reiterateour objectionthat
24 this is inappropriateconsiderationfor the matterthat’s
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beforethe court.
THE COURT: Thankyou. The objection’soverruled

in the contextof which it was made,timing of the statements
in relationto the legislationthe court finds it doeshave
relevance.You cancontinue.

MR. RIGDON: Okay. Thankyou. So, again,how do
we now this wasbasedon the Australianapproach?Becausethe
StateEngineeractuallyput the coverof Mike Young’s report
in the presentation.

So it’s clearthat the -- what he wastalking
aboutwasthe sharesystemfrom the Australianschemethat was
beingbroughtinto DiamondValley for the groundwater
managementplan. And what did he find? He found that under
the 2011 ordinancehe neededa statutorychangeto makethe
plan legal.

And he indicatedthat that’s okay,becausewe’ve
got bill drafts comingforward in 2017 to do just that. That
was the purposeof thesebill drafts in 2017 to try to make
the plan legal.

So, whathappenedin 2017? In 2017,two bills as
we saidwere introduced. S373,which is a proposalfrom the
StateEngineerand 5B269,which is a proposalfrom the interim
committee. Both bills failed. They failed outsidethe
committee. SB269didn’t evenget a hearing.
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1 What did SB73 say? Rememberwhenwe taLkedabout
2 that magic languagethat’s neededto overcomethe presumption
3 that the StateEngineer-- that the legislatureis not setting
4 asideestablishedrulesof law.
s Well, here’swhat -- here’swhatwasproposedin
6 the languageof SB73, that in addition to any otherpower
7 grantedby law the StateEngineercanconsiderany actionsset
8 forth in the groundwatermanagementplan including without
9 limitation, andthis is it right here, limiting the quantity

10 of waterthat maybewithdrawn underany permit or certificate
11 or from a domesticwell, magic words,on a basisotherthan
12 priority.
13 That’s what they wereaskingthe StateEngineer
14 to do -- the legislatureto do in 2017. It was clearthat
15 priority wasnow an issuein front of the legislature,which
16 itwasn’tin20ll.
17 The legislatureheardtestimonyfrom peopleboth
18 for andagainstthis idea. You heardtestimonyfrom
19 JakeTibbitts that the applicationof the prior appropriation
20 doctrinewould be devastatingto communities,it’s clear
21 they’re talking aboutprior appropriationdoctrine.
22 That the time to fix this problemwas 60 years
23 ago andnow it would be unworkablefor the communityto use
24 strict prior appropriation. Thatwas the issuehere,strict
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2 to the legislatureat that time arethe sameargumentsthey’re
3 making in their answeringbriefs to you here,Your Honor, that
4 it’s -- it’s going to be too hard for the community,you’re
5 going to devastatethis communityeconomicallyif you do this.
6 They presentedthosesameexactpolicy argumentsto the
7 legislature.
8 Ms. Moyle hastestifiedSenateBill 73 wilt give
9 us the opportunityto implementthe DiamondValley plan and

10 move forward andrectify the problem. Acknowledgingagain
11 just like the StateEngineersaid that everybodyunderstood
12 that this legislationwas neededin orderto maketheplan
13 legal.
14 But peoplewereon the otherside. An attorney
15 representingseniorwaterright holderMr. Bob Marshall came
16 in andtestifiedaboutthe importanceof prior appropriation.
17 And -- and-- and-- andtestifiedthat beforerights canbe
18 takenawayor making lessvaluable,holdershaveto be
19 compensated,the seniorsdo.
20 Every singlepermit is issuedsubjectto prior
21 rights andthat’s Nevadalaw. Bob Marshallcamein and said
22 you shouldn’tabrogateprior appropriations.The legislature
23 hasa clearchoiceherebetweentwo policy alternatives,stick
24 with the statusquo, which is prior appropriations,or adopt

Bailey,Renner,Venturacci,SadleRanchvs
Tim Wilson,NevadaStateEngineer

1 prior appropriation. And the argumentsthat they weremaking1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

Capitol Reporters
775-882-5322

(22) Pages85 - $8



Page89

1 this new languagewhich would allowa groundwatermanagement

2 plan andCMA to abrogateprior appropriations.
3 What did the legislaturedo? Theychoseto stick
4 with the statusquo. And whenthe legislatureis given a
5 clearchoicebetweentwo policy alternativesandchoosesone
6 overthe other, theStateEngineerandthe court should
7 respectthat choice.
8 They’re the policymakingbody in the state, the
9 statelegislatureis. And we shouldnot be overriding their

10 choicethrough--by makingour own policy judgmentshere.
ii I broughtup this caseFDA versusBrown and
12 Williamson TobaccoCorp., thisis United StatesSupremeCourt
13 case,an opinion authoredby JusticeO’Connorbecauseit’s --

14 it presentsa similar situation. We hada situationwherethe
15 FDA wantedto regulate tobaccocompaniesunderthe FDA ruling
16 backwhencompaniesweren’t regulatedunderthe FDA.
17 Severaltimesthroughoutthe 1980sand 1990s
18 proposalswerebroughtforward to congressto give the FDA
19 authorityover tobaccocompanies.And congressrejectedthose
20 proposals.
21 The FDA went aheadanddecidedto try to regulate
22 the tobaccocompaniesanyway despitethat rejectionby
23 congress.And it went all the way up to the SupremeCourt.
24 And JusticeO’Connorin heropinion, one of the reasonsshe
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1 gavefor -- for ruling againstthe FDA was that congresshad
2 rejectedtheseprior proposals.And whenthey do that, the
3 agencywasprecludedafter thatfrom claiming it hadthat
4 authority.
5 Very, very similartype of situation,we havean

agencygoing to the legislaturesayinggive me thisauthority.
The legislaturesayingno. And -- and-- andthen the agency
tried to do it anyway.

So, thatwas SB73,let’s look at 5B269. Well, as
I said, this was a productof that interim subcommittee.And
the -- that they had thatmeetingin Dyer andthe audio
transcriptof that meetingis availableat this -- this
particularlocationon the Nevadalegislature’swebsite.

And therewastestimonygiven as to why this was
needed.JakeTibbitts saidtoday there’sbeenlots of talk
andno action in 2016whenhe’s giving his testimony,lots of
talk, no action. He saidthat Mike Youngwas sentto Diamond
Valley by the StateEngineerspecifically to proposethis plan
andthat legislationis needed.

He said legislationis neededto empowerus in
drafting a GMP baseduponthat plan. He said it morethan
once,they needed flexibilityfrom the mandatory provisions
from the waterlaw. This is why they neededa bill in 2017.

And he statedthat it was the countycommission’s
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1 position thatin CMA basins,water-- waterusersshouldbe

2 exemptfrom prior appropriations.That’s -- that’s what he
3 was askingthe legislatureto do whenthey forwardeda bill
4 draft requeston behalfof the waterusersandthat’s -- and
5 whenthey -- andso whenthey did the bill draft requestlook
6 at what it said.
7 It said -- it said -- wrongbuttonthere,that
8 the StateEngineermay approveany reasonablelimitation or
9 restrictionset forth in the provisionsof the groundwater

10 managementplan submittedincluding without limitation.
ii So the first thing that they coulddo is they
12 could limit the quantityof waterthatmay be withdrawnas
13 long as they gaveholdersof seniorpermitsa largerquantity
14 of waterthanholderswith junior permits. That’s the share
15 systemthat’s in this GMP. That’s exactly whatthe share
16 systemsof the GMP does. That’s what theywere askingthe
17 legislatureto makeavailableto them.
18 What elsewerethey askingthe legislaturefor
19 authority to do? To exemptwaterrights from the provisions
20 of 533.390,395, 410 and090, thesearetheprovisions
21 regardingextensionsof time, filing proofs for beneficial
22 use,forfeitureandcancellationduring the periodthat the
23 groundwatermanagementplan is in effect so that the
24 conservation practicecouldbe implemented.
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1 So theywere askingfor that specificauthority.
2 Rememberearlierwe said howthis planviolatesthose
3 statutes.They wereaskingfor specific authorityto violate
4 thosestatutes.
5 They wereasking thattheplanbe allowedto
6 imposerequirementsfor the useof waterwithin the CMA that
7 are not boundto any specificpoint of diversion,placeof use
8 or mannerof use,unbundling,not boundto anypoint of

diversion,this is the unbundlingthat theywantedto do. The
deregulationof thesewaterrights.

And finally, they wantedspecific authorization
to allow the bankingof groundwaterfrom one yearto the next.
Justlike the bankingprogramin the plan. All of thesekey
elements thatare in the planwerebroughtto the legislature
in 2017 andsaidpleaseauthorizethesethings for us. And
the legislaturesaidno. But theywent aheadanddid it
anyway.

Now, in additionto the violationsof prior
19 appropriationthe GMP doesnot complywith other provisionsof

20 statelaw. The law hasa singleuserequirement,there’sthe
21 ASR statuteandthere’s theissueof proofof completionof
22 beneficialuse.
23 NRS 533 is clear,no applicationfor watershall
24 be for the watermore thanonesourceto be usedfor more than
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1 onepurpose,you cannotusewater for more thanonepurpose.
2 The purposestatedin your applicationis all you canuseit
3 for.
4 What doesthe GMP say? It sayswaterthat
5 allocationsunderthe plan canbe put to any beneficial
s purposeunderNevadalaw. You’re no longertied. So these
7 waterrights -- irrigation waterrights todaycouldbe used
8 for mining tomorrow,they could be usedfor municipal
9 tomorrow, they could be usedfor somekind of industrialuse

10 tomorrowunderthe GMP without requiringa changeapplication
11 to do so.

It effectively tumsthesewaterright permits
into superpermitsif watercanbe usedanywherein the basin
for any reasonwhatsoever.

And it may actuallyresult in morewaterbeing
removedfrom storage. Becauseoneof the main issueshere is
with irrigation waterrights whenyou irrigateland someof
that watergoesbackto the basin,not all of it’s
consumptivelyused. But if you changeit to a use111cc an
industrialuseor -- or mining use,thatwatercould be fully
consumed,no watergoesbackto the basin.

So you canactuallyendup becauseof this
provisionof the plan removingmorewaterto the basinthan
you otherwisewould.
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1 The bankingprogram. We talkedaboutthis, how
2 it violatesstatelaw. Their own expertsaidthe banking
3 programis an ASR program. And in that -- in that samememo
4 wherehe saidthat, he discussesthat the whole reasonhe was
5 doing the groundwatermodelanalysiswasbecausehe had -- he
6 was trying to complywith ASR statute. That’s why he sayshe
7 was doing it. And he saysthat he wasdirectedto do thatby
8 the deputyStateEngineerRick felling.
9 Now, they -- they didn’t -- but they didn’t

10 comply with it becauseit requiresa specialpermit to be able
11 to do that. Whenyou get that specialpermit you haveto show
12 that waterbeingstoredis availablefor appropriationand
13 that the project is hydrologicallyfeasible.
14 They didn’t do any of this. Waterbankedunder
15 the plan is not availablefor appropriation. This is water
16 that is beingpumpedabovethe perennialyield. The only
17 waterthat’s availablefor appropriationin the basinis water
18 below the perennialyield. You can’t -- so if the wateris
19 not availablefor appropriationit can’t be usedto bank.
20 If-- if, for example,pumpingin the basinwas
21 only 27,000-acre-feetin a given year, thentherewould be
22 3,000-acre-feetbecausethe perennialyield’s 3,000,there
23 might be 3,000-acre-feetavailableto storeof unusedwater.
24 But this is all waterabovethe perennialyield in the basin.
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1 Thebankingprogramis not hydrologically
2 feasible. It’s all withdrawalsandno deposits. And it
3 incurs -- it meansthat the full allocationsof waterwill be
4 used. Becauseif I don’t useten-acre-feetthis yearI get to
s add it to my allocationnextyear. So everybit of water
6 authorizedto be putnpedunderthe GM? will be pumpedbecause
7 of this provision.
8 Now, the last thing hereis the GMP can’t exempt
9 waterright holdersfrom the requirementto file proofs.

10 That’s a mandate.Permitholdermust timely file a proofof
ii completionor a proofof beneficialuseto perfecttheir water
12 right or requestan extensionof time to be able to do so.
13 The GIVIP hereeffectivelyperfectswaterrights
14 without requiringa showingof beneficialuse. We went over
15 that a little bit earlier. Requestfor extensionof time,
is this is key.
17 Why -- why do we careaboutwhetherpeoplehave
18 to file individualizedrequestsfor extensionsof time?
19 Becauserequestsfor extensionof time requirethe State
20 Engineerto makean individualizeddeterminationin that case
21 whetherthere’sa goodcauseto grantthat decisionandthat
22 canbe appealedto a court.
23 As it was, in the recentcaseherein 2019,of
24 SierraPacific IndustriesversusWilson. That casewas all
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1 aboutan appealof a StateEngineerapprovalof an extension
2 of time. If the StateEngineeris not makingindividualized
3 determinationsfor extensionsof time, waterright holders--

4 otherwaterright holderscouldbe conflictedby that or could
5 be harmedby that won’t haveany opportunityto repealthose
5 decisions.
7 So, theplanviolatesprior appropriations.It
8 violatesothermandatoryprovisionsof stateof the law. But
9 it’s alsonot supportedby substantialevidence.

10 Why do I say it’s not supportedby substantial
ii evidence?Becausethe StateEngineerdid not considerthe
12 mandatoryfactorsof NRS 534.037.
13 The StateEngineerclaims that the GMP discusses
14 thosefactors,but that’s not what the statuterequires,the
15 statuterequiresthe StateEngineerto look at eachof these
is factors,analyzethemand makea determinationon eachof
17 thesefactors.
18 The fact thathe didn’t do that is reasonenough
19 to overturnOrder 1302, that in andof itself is reason
20 enough.
21 But let’s look at thesefive factorsand let’s
22 look at whetherthe plan containssubstantialevidence,the
23 GMP containssubstantialevidenceon thesefive factors.
24 Let’s -- hydrology. We’ll startwith hydrology
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1 here. Rememberthe plan mustcontainnecessarystepsfor
2 removalof the CMA designation. A CMA designationapplies
3 whenwithdrawalsconsistentlyexceedthe perennialyield,
4 therefore,the plan must includenecessarystepsto ensurethe
5 withdrawalsfall below the perennialyield. So it’s pure
6 logic here.
7 And it’s all withdrawals,the -- theplan doesn’t
8 said onlywithdrawalsregulatedby the plan,the statute
9 doesn’t sayonly withdrawals regulatedby theplan, the

10 statutesaysall withdrawalsin the basinhaveto bebrought
ii below theperennialyield.
12 Now, someof the respondentsquibbledover the
13 statute’suseof the word consistently. They -- they -- they
14 focusedon the fact thatthe statute saidthatpumpinghasto
15 be consistentlyabovethe perennialyield.
16 Well, let’s look at the situation. For 49 years,
17 everysingleyear,pumpinghasexceededthe perennialyield.
18 I don’t know aboutyou, but my definition of consistently
19 includesa hundredpercentof the time somethinghappening.
20 During the 35-yearplan time framewhenyou look
21 at thepumpingreductiontable overthe next 35 years
22 authorizedpumpingwill neverbebelow the perennialyield.
23 Never, notonce,there’snot oneyearon that -- that -- that
24 pumpingreductiontable thatauthorized pumpingbelow the
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1 perennialyield. That is consistently.
2 Now, the measureas we’ve said is whether-- or
3 the plan meets thatgoal is whethergroundwaterlevelswere
4 stabilized. There’sfour piecesof hydrologic evidencethat
5 arein the record. There’sthe 1968 USGSStateEngineer
S reconnaissancereport. There’sthe 2016 USGSreport. There’s
7 thatunauthoredAppendixD in the GM?. And there’sthe
8 TumipseedEngineeringreportthat wassubmittedby Sadler
9 Ranchat the public commentmeeting.

10 ‘What doesthe 1968 reportsay? Itidentifies
ii that there’sa hydrologicaldivide betweenthe north andsouth
12 part of the basins. And becausethere’sno naturaldischarge
13 -- little to nonenaturaldischargein the southbasin,
14 pumpingin the south partof the basin, whichis wherethe
15 majority of this pumpingwill occurundertheplan depletes
16 the storage-- reservoirstorage. It doesn’tdo anything with
17 regardto naturaldischarge.All it doesis depletereservoir
18 storage.
19 He saidin 1968 the levelsof pumpingat that
20 time were 12,000-acre-feeta year. He saidif we continueand
21 just saywe’re going to keepit at 12,000-acre-feeta yearin
22 the southpartof the valley, it will take threeto 400 years
23 -- whoops,threeto 400 yearsfor the -- the basinto reach
24 equilibriumbetweenthe -- the budgetto balancebetween
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1 rechargeanddischarge,threeto 400 years.
2 And he said if it exceeds12,000-acre-feetby any
3 significantamount,equilibrium,balancebetweenrechargeand
4 dischargewill neverbe reached,never. Meaningthe
5 groundwaterlevelswill continueto decline. And if
6 groundwaterlevel declinesfor the standardof measurementfor
7 success,thenpumpingin the southneedsto be limited to
8 12,000-acre-feeta year.
9 This is a picturefrom the -- from that -- that

10 report, that 1968 reportthatjust visually describesthis.
11 We haveoverherethe GoogleMaps image,you canseewhereall
12 the pumpingis takingplace,overhereyou canseeall these
13 areasup herewherethe natural dischargeis occurring. And
14 they’re very farawayfrom each other.And that’s the basic
15 problemthatwe have.
16 So what doesthe 2.16 USGSreportsays? It says
17 thatbasinwateris not balance,no surprisethere,everybody
18 knowsthat. But this is a key, theyestimatedwhat the
19 imbalance.The imbalanceis 63,000-acre-feeta year.
20 63,000-acre-feetor morea yearis beingtakenout of the
21 basinand is beingput into the basin.
22 But the plan onlyreducespumping,this plan is
23 supposedlybasedon thesepublishedvaluesthat are in these
24 studies,it only reducespumpingby 42,000-acre-feet.That’s
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1 all it does. So you have60,000-acre-footimbalance. What
2 the USGSsaysis the imbalanceandyou’re reducing pumpingby
3 42,000-acre-feet.That doesnot makethe basinwhole.
4 And it also indicatesthat the groundwater
5 divide, becausethe coneof depressionfrom this pumpinghas
6 grown so large thatthe groundwaterdivide is migratingnorth
7 as a resultof that -- that expansionof the coneof
8 depression.
9 What do they sayin GMP in AppendixD? They

10 say-- this is againunauthored,we haveno ideawho wrote
ii this AppendixD, a reportthat’s attachedto the GMP. It says
12 declining waterlevels are a threat,a threatto the Devil’s
13 Gategeneralimprovementdistrict and the town of Eurekawater
14 supply.
15 But it saysnothingabout howthe GMP pumping
16 reductionsaddress thatthreat. It saysthe groundwater
17 exploitationhascausedseniorright holders’ springsto cease
18 flowing. And here’sthe key, this appendixthat’s supposedto
19 be a hydrologic analysisthat the StateEngineerrelieson,
20 only describesthe currentsituation.
21 Nowherein this analysis-- nowherein this
22 report is thereany analysisor discussionof how the pumping
23 reductionsin the plan will get to removalfrom the CMA
24 designation.It’s not there.
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1 So what did the TumipseedEngineeringreport
2 say? It saysthat overpumpinghasalreadyremoved,andthis
3 is a massivenumber,1.75 million-acre-feetof aquiferstorage
4 hasalreadybeenpermanentlyremovedfrom thebasin. It’s not
5 comingback.
6 Underthe GMP at the endof 35 years,that number
7 is going to increaseto 2.5 million-acre-feetof storagein
8 the reservoirwill bepermanentlyremoved.
9 Another-- another-- so their solutionto the

10 problemof continualgroundwaterdeclinesis to take another
11 750,000-acre-feetof reservoirstorageandpermanentlyremove
12 it from the basin.
13 The GMP doesnot -- the -- the Tumipseed
14 Engineeringreport is the only report,the only hydrologic
15 reportin the recordthat answersthe question,that even
16 attemptsto answerthe questionwill the GM -- doesthe GMP
17 containthe necessarystepsfor removalof CMA designation.
18 And TumipseedEngineeringdeterminedthat no, it
19 doesnot. No hydrologic-basedanalysis. He -- he -- he
20 lookedat the plan. He said--hesaidthere’sno hydrologic
21 analysisin herethatprovidesinformationon what ground--

22 groundwaterlevelsmay be at the endof the 35-yearperiod.
23 He saidthere’sno discussionof the hydrologic
24 impactsof thepumpingreductionson anticipatedgroundwater
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1 levels. Impactsremainin springflows -- andthere’sno
2 descriptionof the model in the plan. He identified all that
3 stuff in his report. And he said-- he evenidentifiedhow
4 the GM? doesnot discusshow benchwarrantpercentageswere
5 developed.
s And finally, he lookedat the conclusionsin
7 AppendixI, this wason the depreciation,the 17 percent
8 versusthe onepercent,the onearea wheremodelingwasdone.
9 And like I said, he couldn’t independentlyverify

10 any of the infonnationin that becauseit didn’t-- therewas
11 no copy of the databehindthat information. Therewasno
12 informationon themodel, the modelreportor the model
13 calibrationof the information.
14 His final conclusion,again,the only expert--
15 expertreportthat is in the recordreachesa final -- that
16 reachesa final conclusionon theultimate issue,that
17 conclusionis that the GMP as written will continueto allow
18 for the exploitationof groundwaterresourcesand will not
19 sufficiently reducegroundwaterpumpingto removethe CMA
20 designation.
21 The onething the GMP is supposedto do,
22 TumipseedEngineeringreviewedthe whole plan andsaid it
23 will not do thatonething it’s supposedto do.
24 Physicalcharacteristicsof the basindon’t
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1 supportapprovalof the GM?. It’s a hugelong andnarrow
2 basin. There’sa big divide betweennorth andsouthin the
3 basinfrom the north wherethe naturaldischargeoccursto the
4 southwhereall thepumpingis occurring. The alluvial
5 aquiferhereis alsorelatively shallow.
6 Oneof the things in thatunauthoredAppendixD
7 that’s in the report, it saysinformationfrom well logs
B suggestthat the depthof the aquiferis only 400 feet below
9 that, it becomescementedandthere’sno -- it doesn’tyield

io largequantitiesof waterbeforethen.
ii So we’re pumpingthe basindry. We’ve got a
12 shallow,big aquiferand it’s beingpumped-- literally pumped
13 dry. Taking togetherthosephysicalcharacteristicsindicate
14 that the waterlevelswill not stabilize.
15 Geographicspacingand locationof withdrawals.
16 The GMP allows wateranywherein thebasinregardlessof
17 groundwaterdivide.
18 The 196$ reportcontainsspecificandcredible
19 evidenceaboutwherepumpingshouldbe authorizedin the
20 basin. It shouldbe authorizedin the north, not in the
21 south. But the GM? forcesthe samereductionsregardlessof
22 whetheryou’re locatedin the basin.
23 That approachis inconsistentwith prior
24 approachesto regulatingthe basin. All of theseordersright
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1 thereas we listed, 277 through813, all of thoseordersthe
2 StateEngineerwhenhe issuedthose ordersissuedthemonly on
3 the southpart of the basin. He didn’t issuethoseorderson
4 the north part of the basin. He usedto managethis basinas
5 a north andsouth. And he doesn’tdo that anymore.
6 Now, evidenceindicatesthat the waterquality
7 will deteriorateunderthe GMP. This is the findings he talks
8 aboutarewaterquality.
9 The USGSstudysaysthat migrationof that more

10 southdividesnorth. What it’s doing is it’s reachingunder
ii the playaand startingto pull poorquality groundwatersouth.
12 That’s waterthatwill poisonthosewells in the south.
13 GMP AppendixD saysthe samething, it saysthat
14 the long-termconsequencesof migrationof high TDS water
15 towardsthe nearestirrigation pumps.
16 So they’repulling high TDS, high -- high
17 saltwaterwaterdown into the southbecausethey continueto
18 overpumpthe basin. And the GM? allows this continueto allow
19 overpumpingfor another35 years.
20 Locationof wells including domesticwells.
21 Again, we talkedabouthow we didn’t look at the effectsof
22 domesticwells.
23 We hadthe public commentfrom An Ericksonabout
24 domesticwells going dry in the basin,therewasno analysis
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1 of how manydomesticwells may fail in this basinas the
2 resultof continuinggroundwaterwell declinesevenwith the
3 pumpingreductions.
4 So, the groundwatermanagementplan doesn’t
5 containthe necessarystepsfor removalof the CMA
6 designation.The measureis whether groundwaterlevels
7 stabilize.
8 NeitherOrder 1302 nor the GMP analyzeswhether
9 groundwaterlevelswill stabilizeunderthesepumping

10 reductions. It’s not there. Groundwatermodel was available,
11 it wasn’tused. The StateEngineeris supposedto usethe
12 best availablescience. It was availableto him, it wasn’t
13 used.
14 And the -- theUnited StatesGeologicSurvey
15 reportsindicatethat withdrawalswill neverfall below the
16 perennialyield in the basin withthe rateof pumpingin the
17 proposedGMP, which meanswaterlevelswill continueto
18 decline.
19 And how do we know that? Here’s the simplemath.
20 The plan doesn’tevenbring regulated pumpingunderthe
21 perennialyield. Perennialyield is 30,000-acre-feeta year,
22 year35 regulatedpumping,34,200.
23 That’s 114 percentof theperennialyield andit
24 doesn’tinclude, like we said, the 6400-acre-feetof water
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1 rights for Bailey, SadlerandVenturacciandthe
2 5400-acre-feetof waterrights that aren’t regulated underthe
3 plan, thereareothernon-irrigationuses.
4 So in year35 authorized withdrawals,andI --

5 andI’ve beenin numeroushearingswith the StateEngineer
S whereI’ve beentold he hasto manage basinsnot what’s
7 actually pumped butwhat’s authorizedto be pumped. Because
8 he hasto assume thateverybody’sgoing to pump everything
9 that they’re authorizedto pump.

10 Well, here wego, year35, authorized withdrawals
ii total 45,000-acre-feeta year. That shouldbe -- I’m sony,
12 there’sa typo here,that shouldbe 150 percentof the
13 perennialyield, not 250, that’s a mistake,I apologize.
14 So now we’re underour third issueandthis is
15 the process,this will go fairly quickly, Your Honor.
16 The Revertv. Ray, in 1979 the Supreme Courtsaid
17 the substantialevidencestandardof review that is somewhat
18 deferentialto the StateEngineer presupposesthe fullnessand
19 fairnessof the administrativeproceedingsthathe’s
20 implemented. If properproceduresaren’t followed, the court
21 shouldn’thesitateto intervene.
22 The StateEngineerabuseshis discretionandacts
23 arbitrarily andcapriciously whenhe fails to follow proper
24 procedure.
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1 Public commentmeetingdidn’t comply withNRS
2 534.037. It mandatesthe StateEngineerto hold a public
3 hearing,thesearethe key language,to taketestimony.
4 What’s the purposeof the public hearing?To take testimony.
5 Failuresfor own regulationsfor hearings,the
S only regulationsfor hearingshe has,thesearethe only ones
7 thathe has,it sayspublic commentis not testimony.That
8 wasknown whenthis law wasput into place. This wasthe
9 regulationin placewhenthis law wasput into place. The

10 public hearingis not testimony. And the State-- that the
11 legislaturesaidyou haveto havea public hearingto take
12 testimony.
13 It also saysthe -- again,theseare theonly
14 regulationsthat the StateEngineerhasgoverningprocedurein
15 the StateEngineer hearings. Andit sayspartieshavea right
16 to cross-examinewitnessescalledby other parties.Noneof
17 this occurred,nobodywas swornunderoath,no testimonywas
18 given andno partywasprovidedthe opportunityto
19 cross-examineanotherparty.
20 The StateEngineerdidn’t properlyverify the
21 petition signatures. Thelaw mandatesthat a petition mustbe
22 signedby the majority of the holders’permitsor
23 certificates.
24 Now, it’s importantwhat it says, themajority of
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1 the holdersof permitsor certificates. It’s not the majority
2 of thepermitsor certificates,it’s counting people,not
3 permits. Okay.
4 But the StateEngineercountedpermits. For
5 example,the Moyle family hasfive individuals that arepart
6 of that family, but they’re listed as the ownersof 50
7 permits. Theycountedas 50votes,thosefive peoplecounted
8 as 50 votesinsteadof five in this process.Becausehe
9 counted permitsandnot people.

10 There’s noanalysis-- there’salsono analysis
11 in the recordto showhow the StateEngineerverified petition
12 signaturesor what waterrights werecountedas eligible to
13 vote.

The petitionthatwas submittedto him saidthat
therewas493 permitsandthat they got votes from290 of
them.

Order 1302 saysthat the vote countwas -- there
was 419 permitsandthe vote countwas223.

19 But there’sno explanationas to what the
20 differenceis or why the StateEngineerignored-- not
21 ignored,why the StateEngineer threwout permitsor threw out
22 certain permits.Someof the signatures-- when we wentback
23 throughanddid an analysis,someof the signaturesweren’tby
24 the ownerof recordon thepetition.
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1 The ownerof Permit 18999is CharlesCooper. But
2 who signedthe petition? SomebodynamedMatt Morrison. Same
3 with thesetwo permits,the owneris Harlow andBonnie
4 Andersen,but it was signedby somebodynamedValerie Wood.
5 Theseare the ownersof recordin the StateEngineer’soffice.
6 And the wholepermitwascountedevenif only one
7 ownersigned. So whereyou havemultiple ownersof a permit,
8 as long as onepersonsignedthe petition it countedfor the
9 whole groundwatermanagementplan.

10 And there’sno indicationof whethersenior
ii holdershadpermissionof their mortgagelienholdersto sign
12 awaya portion of their collateral. There’sthird parties
13 herewho havean interestin whetherseniorsareactually
14 voting to give up their -- their collateralizedwaterrights.
15 Somevotesweredoubleor triple counted. We
16 went backthroughthe petitionandwe lookedat it andwe
17 found thesefive -- thesefive waterrights right here.
18 And we lookedat thesefive waterrights, these
19 five waterrights havethreeseparateowners. And theywere
20 listed as individual lines on the spreadsheetthat was counted
21 to total those.
22 Diamond ValleyHay Companysignedthe petition
23 for all five rights, that countedas five votes. JohnMarvel
24 was listed as the owner-- as the co-ownerfor all five
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rights. He didn’t sign, but thenit saysoh, becauseDiamond
Valley signed.we’re going to counthis votesand thencounted
as an additionalfive votes.

JamesandPamelaBufthamwerelisted as co-owners
for four of the rights, they didn’t sign, but they were also
countedas anotherfour votesbecausethe co-ownerDiamond
Valley Hay Companysigned.

So you’ve got written up with -- this wastallied
in the petition as 14 votesin supportof the plan eventhough
you havethreeowners,threeactualpeopleandfive water
rights.

Finally, the evidencewas not properlyvetted.
The primarypiecesof scientific evidencethe StateEngineer
relied on wasnot supportedby testimony,wasnot subjectedto
cross-examinationandwasnot capableof independent
verification.

We saidthe AppendixD, the hydrologyreport, no
identified author. We haveno ideawho wrote that or what
their qualificationswere,whetherthey’re a hydrologist,an
engineer,anything.

We haveno way to know their credentialsor
expertise. And that authordidn’t -- nobody-- nobodystood
up andprovidedany testimonysayingI’m the authorof this
andI’m attestingto what’s in them.
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1 AppendixI, again,the authordid not provideany
2 testimony,wasnot subjectedto cross-examination,the memo
3 didn’t includeany referenceto citation or peer-reviewed
4 model report, didn’t identify what assumptionswereused,
5 there’sno way to independentlyverify baseduponthatmemo
6 the test -- the model simulationresults.
7 And the StateEngineerdidn’t consider
8 alternativeapproaches.He claims in his answeringbrief that
9 he wasprohibitedfrom consideringalternativeapproaches,

10 thathis handsweretied, all he could do is approveor
ii disapprovethe plan that was submittedto him.
12 But as everybodywho studiesadministrativelaw
13 knows, thepowerto approveincludesthepowerto
14 conditionallyapprove. He couldhaveapprovedit with
15 conditions.
16 Now, they mayhave-- thoseconditionsmay have
17 forcedhim to go backandhavethe GMP authorsvote on
18 those-- thoseconditionsandwhetherthey wantedto continue
19 the plan with thoseconditions,but he hadthe full authority
20 to considerothermethodsof reducingpumping.
21 ‘What arethoseothermethods?We talkedabout
22 thembefore. Voluntary transfersbetweenseniorsandjuniors.
23 Voluntary transfers,not forcedtransfers. Rotatedwater
24 schedules.Installationof waterconservationinfrastructure.
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1 Importing waterfrom otherbasins. Plantingof lesswater
2 intensivecrops. Theseare all things that could havebeen
3 consideredandweren’t.
4 Insteadwe wentwith changingour waterright
5 systemaswe talkedaboutat the beginningof time. In 2015,
6 onceMike Young camein with thatAustralianschemeit became

7 all about-- not aboutthis stuff, not aboutthe voluntary
8 stuff and the conservationstuff, it becameall aboutchanging
9 the waterright systemso that we could createtradableshares

10 andmonetizethe water.
ii So in conclusion,Your Honor, we respectfully
12 requestthatyou reverseOrder 1302 in its entirety. It
13 violatesNevadawater laws, it’s not supportedby substantial
14 evidenceandthe StateEngineerdidn’t follow proper
15 procedure.
16 In the alternative,you couldremandit for
17 furtherevidentiaryproceeding.We actuallyhonestlybelieve
18 thatwith the violationsof Nevada’sbasicdoctrinesof prior

appropriation,there’sjust simply no way that evenadditional
evidencewill -- will cure the defectsin this plan.

And so we askthat you overturnit.
THE COURT: Thankyou, Mr. Rigdon.
MR. RIGDON: Thankyou.
THE COURT: What the court’s going to do at this
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1 time is to take our noonrecess. It’s abouta quarterto
2 1:00.
3 The court’s going to reconveneat 2 o’clock,
4 aboutan hour and 15 minutes. We havesomeflexibility. If
5 there’sdifficulties getting luncheswe’ll just sort of
6 monitor it.

7 We’ll try to startagainat 2 o’clock andwe’ll
8 startat that time withthe Baileys’ presentationandcontinue
9 afterwards.Okay. Takeour noonrecess.

10 (Lunch recessat 12:48p.m.)
11
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1 EUREKA, NEVADA, TUESDAY, DECEMBER 10, 2019,P.M. SESSION

2 -oOo
3

4 THE COURT: Letthe recordreflect that this is
5 the continuationof our case. We havethe presenceof the
6 parties,their counsel. We havethepresenceof Mr. Mixson
7 who is representingthe Bailey petitioners.
8 BeforeMr. Mixson’s argument,just as a trailer
9 to Mr. Rigdon, if any of you havePowerPointstoday,make

10 copiesof thoseandsendthemto my office with the exception
ii of any exhibits that havebeen ordered deletedthroughthe
12 argument,cull thoseandthensend-- sendthe othersover.
13 Okay? On behalfof the Baileys.
14 MR. RIGDON: Thankyou, Your Honor. Good
15 afternoon. Chris Mixson from the Wolf Rificin law firm on
16 behalfof the Bailey petitioners.And with me today in the
17 front is Tim Bailey andin the first row of the audienceis
18 his wife Connie. And also in the front row is CarolynBailey
19 and in the audienceis her husband FredBailey.
20 And I broughtcopiesof my PowerPointthat I can
21 leavewith the -- your clerk today.
22 THE COURT: Thankyou.
23 MR. RIGDON: So, Your Honor, I’d like to startmy
24 presentationwith a relativelybriefwrappedaroundboth the
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1 Baileys’ interestin this matterandthenI will discussthe
2 GMP andOrderNumber 1302,thenwe’ll get into the legal
3 arguments.
4 Our legal argumentsarethat the GMP violatesthe
5 doctrineof prior appropriationandbeneficialuse. It also
6 violatesthe statutorychangeapplicationproceduresin Nevada
7 law. It continuesandexacerbatesadverse impactsto senior
8 vestedsurfacewaterrights.
9 And also wearguethat surfacewaterrights

10 shouldhavebeenallowedto vote andthey wereprecludedfrom
ii doing so.
12 So, as we statedin our briefs, the -- Elwood and
13 RobertBailey, the brothers’homesteadedin DiamondValley in
14 the l860s, the Bailey family hasbeen herea long time. The
15 Bailey Ranchhasbeenrecognizedas in continuousoperation
16 sincearound1863. And the Bailey Ranchholdsnumerous vested
17 senior surfacewaterrights.
18 In additionto the ranchand vested surfacewater
19 rights, the Baileyshold five seniorand onejunior irrigation
20 groundwaterpermit. And the permitnumbersandacrefoot
21 dutiesare listed in this slide.
22 So startingin the 1970s,the StateEngineer
23 beganto approve irrigation permitsfor groundwaterusethat
24 far exceededsupply,we’ve beenover this with Mr. Rigdon.
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1 The recognized perennialyield of DiamondValley groundwater
2 aquiferis about 30,000-acre-feeta year.
3 The StateEngineerhasissuedpermittedrights
4 for approximately126,000-acre-feet peryear. I thoughtit
5 was importantto note thatthatpermittedrights numberis --

6 for irrigation doesnot includenon-irrigationuses suchas
7 domesticwells.
8 And then it’s estimatedor at leastit was
9 estimatedin 2016that approximately 76,000-acre-feetof

10 groundwaterwaspumpedfor irrigation in DiamondValley.
ii So the balancethereis 46,000-acre-feetof
12 pumpingat leastin 2016,and I think thatnumberis pretty
13 constantfor alluvial pumpingannuallyin thebasin.
14 And thenI alsothoughtit was importantthatwe
15 get into this that thereareapproximately50,000-acre-feetof
is groundwaterpermits thatarenot pumped.
17 It’s not clearfrom the recordin that
18 50,000-acre-feethow manyof thoseareperfected, meaningthe
19 waterhasactuallybeenput to beneficialuseand the
20 certificate’sbeenissuedversus how manyof thoseare
21 unperfectedandhavenot hadtheir beneficialuseperfected.
22 So in 2011, aswe know, theNevadalegislature
23 passedthe groundwaterin the plain statutes,that’s NRS
24 534.037and534.110(7). Following that in the summerof 2014,
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1 as the recordshowsin this case,the local groundwaterusers
2 were invited to andmanyparticipatedin a scopingprocessto
3 determinehow are wegoing to deal with this overpumping
4 problem.
5 That -- well go into a little bit moredetail
6 aboutthatprocessin laterslides.
7 So in Octoberof 2014,the EurekaConservation
8 District senta letter to groundwaterusersin DiamondValley
9 inviting themfor their input on whetherthey would supporta

10 voluntarydesignationof DiamondValley as a critical
11 managementareaunderNRS 534.0l1(7)(b).
12 The record’snot clearaboutwhy thateffort was
13 not followed throughwith. There’ssomedocumentsin the
14 recordaboutvote totals,but it doesn’texactlyshedlight on
15 why a voluntaryCMA designationnevertook placeandwasn’t
16 furtherpursued.But becauseit wasn’tby -- in Actgustof
17 2015, the StateEngineerhimselfdesignatedDiamondValley as
18 a critical managementareaunderNRS 534.110(7)(a).
19 So I want to go backto the 2014 local scoping
20 process.And this getsinto someof the argumentsyou readin
21 the briefs aboutwhetherthe DiamondValley Groundwater
22 ManagementPlanwas the productof local input or from
23 somewhereelse.
24 So I havea few slidesaboutthe resultsof the
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1 2014 local scopingprocess.And here’sone solution that was
2 proposedin the solutionsummaryin 2014, its voluntarywater
3 rights by us. And this is an ideawherethere’sa recognition
4 that there’stoo manypeoplepumpinggroundwaterand so we’re
5 going to try to find somemoneyfor willing sellersto sell
6 their groundwaterandessentiallyrelinquishtheir useof
7 thosepermits in exchangefor gettingpaid.
8 And the solutionsummarygoesthroughvarious
9 waysof potentially raisingthe fundsfor thesevoluntary

10 buyouts. A $2500per yearfee on all activepivots. And then
11 a coupleideaswerebasedon someproceedsthat hadbeen
12 generatedthroughactivity relatedto the claim in the local
13 area.

In additionto voluntarywaterrights buyouts,
the 2014 local solutionsthat cameforwardwere that a lot of
themhadto do with irrigation efficiencies. Again, the
purposeof theseis to reducethe demandon the aquifer.

So mechanicalor operationalefficiency
improvements,stateof the art sprinklers,banningendgunson
the endsof the pivots,meteringwells, establishingan
irrigation seasonthat would limit when irrigation would take

22 place,banningwateringon one or more daysperweek,again,
23 banningwateringduringthe afternoons,fallowing, which is
24 taking lines out of productionfor temporaryperiodsof time,
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1 monitoringsoil moisture,again,that’s to increase
2 efficiency, drip irrigation to increaseefficienciesandthen
3 trying to seeif the federalgovernmentcan helpus out as
4 well with the problem.
5 Continuingon with the solutionsummaryfor 2014,
6 anotherideathat cameforwardwas lower -- using lower water
7 usecropsto againreducethe demandfor irrigation. And then
8 finally, the final solutionsummaryrecognizedthat they may
9 haveto modify statewaterlaw to allow nonuseof water

10 without losing the right. This is relatedto forfeiture and
ii abandonmentanduse it or Lose it, which we’ll get into.
12 But what I think is importantfrom this 2014
13 process,which wastruly the local processis the solution
14 summaryherecontainsno recommendationsregardingthe water
15 rights marketingscheme,propertyrights, unbundling,any of
16 thosesort of core conceptsthat developedin the Diamond
17 Valley GMP, noneof thosecameforward after the scoping
18 processwith the local waterusers.
19 And alsothere’snothingin the recordthat shows
20 that theselocal solutionsfrom 2014would not work. In other
21 words,they werejust discarded.The recorddoesn’thaveany
22 indicationof why they werediscarded.
23 So insteadof the 2014 local scopingprocess
24 leadingto what shouldbe in the GroundwaterManagementPlan,
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1 we’ve talkeda lot in the briefs and Mr. Rigdontalkedabout
ProfessorYoung from Australia,his unbundlingif private
property.

This conceptemergedin recentDiamondValley
around2015,after the time that the EurekaConservation
District took the leadrole to developthe Groundwater
ManagementPlan.

And again,Mr. Young’s specificunbundlingof
privatepropertyconceptin the watermarketingschemewasnot
mentionedin the 2014 local solution summary. And the record

11 on appealin this caseandthe StateEngineer’sOrder 1302,
12 which approvedthe GMP, they don’t discussthe 2014local
13 solutionsas comparedto the 2015 Michael Young unbundling
14 concept.
15 And in the respondents’answeringbriefs there’s
16 no explanationof againwhy the 2014scopingsummarywas
17 thrown out andwhy Mr. Young’s unbundlingconceptwaswhat was

18 carriedforward.
19 So, I--this is a-- sort of a screenshotfrom
20 the executivesummaryof ProfessorYoung’s 2015 paperand I
21 just includedthis to showthat, you know, Mr. Young is an
22 Australianeconomistandhis paperfrom the beginning,he
23 recognizedthat it’s a blueprintfor pilot testingin Diamond
24 Valley.
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1 And he saysthat the conceptsweredevelopedas a
2 blueprintandderivedfrom the Australianexperience.And I
3 include this to drive homethe point thatMr. Young’s scheme
4 is not the productof the local groundwaterusers.
5 So what doesthe GMP do? It convertswater
6 rights which areprivatepropertyinto shares.And when
7 convertingwaterrights into shares, themost seniorwater
8 right wasgivenjust shy of one shareperacrefoot. And the
9 mostjunior water rightwasgiven eight tenthsof a shareper

10 acrefoot.
And this is what’s referredto in the GMP as the

20 percentspreador thepriority factor. And this wasthe
soleway that the GMP attemptedto remain compliantwith the
prior appropriationdoctrine.

THE COURT: Mr. Mixson, if it’s possibleI think
the sheriff is going to help you out a little bit to just
speakmoredirectly into the mic. I couldhearyou -- and
althoughthis isn’t for everyone.

MR. RIGDON: Okay.
THE COURT: It would be good that theycould

hear. Seehow thatworks.
MR. RIGDON: Is thatbetter? Okay. So backto

the groundwatermanagementplan’s coreprovisions. It
convertswaterrights into sharesandwe havethe 20 percent
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1 spread,the priority factor. And it’s importantto notethat
2 the conversionis not onefor one right.
3 So everyone’swaterrights areconvertedfrom
4 eitherone-- just shy of oneshareperacrefoot to
5 eight-tenthsof a shareperacre footor somewhere withinthat
S spread.
7 So after converting waterrights to shares,the
8 GroundwaterManagementPlanallocateson an annualbasisa
9 certainamountor volumeof waterto eachshare.

10 So that in yearone,which was2019, this past
11 irrigation season thatjust ended,eachsharewas only
12 provided 0.67-acre-feet pershare. So two-thirds of a-- of a
13 -- of the original waterright after applyingthe priority
14 factor.
15 And so by year35 it’s 0.307-acre-feetper share
16 or one-third. You get -- which is a reductionof two-thirds.
17 Okay. In additionto converting propertyinto
18 shares,the GMP alsoallows for the easytransferof shares
19 andallocationsamonggroundwaterusers. They canbe freely
20 bought,sold or traded.
21 The only real limitations on transferring
22 allocationsor sharesunderthe GMP is that for-- if it’s a
23 newwell or anadditionalwithdrawal from an existingwell,
24 thenthe StateEngineercan onlydisallow the transferif it
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1 impairs existingrights and it’s not in thepublic interest.
2 But he mustdo that within 14 days.
3 So it severelylimits the StateEngineer’s
4 ability to reviewthesetransfersof allocations becausehe
5 has tomake thesedeterminations within14 days. If he
6 doesn’t,the transferis deemedapproved.
7 For existingwells the StateEngineercould only
8 disallow the transferif you exceedthe original well’s flow
9 rateand it conflicts with existingwaterrights.

10 And thenI think it’s importantto note
ii Section10.2 potentiallydelegatesthis entire obligationto
12 the “water manager,”which is a newposition created underthe
13 GroundwaterManagementPlan.
14 And so Section10.2 reads,“Wheneverthis GMP
15 referencesStateEngineer,this may includethe water manager
16 or StateEngineer designeeas determined throughthe State
17 Engineer’sdiscretion.”
18 So it’s possiblethat the StateEngineerhimself
19 wouldn’t evenbe presentedwith theseallocationtransfers,
20 that it would go to the designatedagentof the State
21 Engineer.
22 So in additionto convertingsharesor water
23 rights to sharesand free transferof shares,the GMP also
24 allows for the novel conceptin Nevadaat leastof water
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1 banking. Andwaterbankingallows unusedannualallocations
2 to be bankedin the aquiferfor future use. And it’s not just
3 for the nextyear, it’s they’re bankedforeverand theycanbe
4 used indefinitelyinto the future.
5 And the bankingalsoallows for the bankingof
6 unperfectedor paper waterrights, which as we discussed
7 there’sabout50,000-acre-feetof unused waterrights, it’s
8 not clearhow muchof that is unperfected,but all of that can
9 be bankedeventhoughit’s neverbeenusedin the past. Or

10 it’s not being usedin the present.
ii And the only real limitation on the waterbanking
12 is that it suffersan annualdepreciation.And in the
13 southern valleythat annualdepreciationis only onepercent,
14 so I would arguethat’s relatively de minimus.
15 And in the northernvalley it’s 17 percent,which
16 I think is ratherlarge,especially comparedto the one
17 percentin the southof the valley. And this banked water
18 depreciation accordingto the GMP was initially developed
19 using a hydrologicwateringmodel,but that modelis not part
20 of the record. And,in fact, in Order 1302 the StateEngineer
21 saidthat the depreciationwasactuallya resultof a

compromiseand notso much the resultof the water modeling
itself

And as to theseannualdepreciationsof banked
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1 water, Order 1302 didn’t rely on any otherevidencein the
2 recordto supportpenalizingthe northernbankedwaterof
3 17 percentwhile only penalizingin the southonepercent.
4 So that’s -- that’s the GMP in a nutshell.
5 So what is the GMP’s effect on the Baileys’ water
6 rights? As I said, the Baileyshavefive seniorgroundwater
7 permits. And prior to the GMP the total amountof water
8 rights underthosefive permitswasjust shy of
9 2,000-acre-feet.Yearone,which wasthis year, the Baileys’

10 allocationwasonly 1,250-and-change-acre-feet.
ii Year 15 it goesdown to 820. And by year35, the
12 endof the groundwatermanagementplan’s term, they’re cut
13 downto 568-roughly-acre-feet.I do want to sayfor the
14 recordthesecalculationsaren’t my own, neitherthe GMP nor
15 the StateEngineerin Order 1302 calculatedthe individual
16 allocationsto eachgroundwaterpermit, so the caveatthere,
17 like Mr. Rigdon,I’m an attorney,not an accountant,but I
18 think thesenumbersareaccurate.
19 But the point hereis after35 yearstheBaileys
20 arereducedfrom almost2,000-acre-feetdown to 568-acre-feet.
21 And that’s -- underthe GMP that’s all they would be permitted
22 to pump,eventhoughthey haveseniorgroundwaterrights.
23 So the StateEngineerOrderNumber1302, this is
24 the StateEngineer’sorderthat’s the subjectof the Baileys’
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1 petition for judicial review. It approvedthe DiamondValley
2 GroundwaterManagementPlan.
3 The StateEngineerthenenteredOrder 1302
4 determinedandstatedthat the GroundwaterManagementPlan
s doesdeviatefrom theprior appropriationlaw. But he
6 approvedthe GMP nonetheless.He arguedthat it mustbe the
7 casethat the legislatureintendedto allow thesedeviations
8 from law. And he arguedthat the applicationof the priority
9 factor to the conversionof waterrights into the shares

10 “honorsprior appropriation.”
ii And the StateEngineerin Order 1302, he also
12 recognizedthat the GroundwaterManagementPlanviolates
13 Nevada’sbeneficialusedoctrineby allowing bankingof
14 unperfectedwaterrights. But approvingnonethelesson the
is unsupportedclaim that therewasnot sufficient time to
16 undergostatutoryforfeiture proceedingsof theseunperfected
17 paperwaterrights.
18 So the Baileyshavealsoclaimedthat the State
19 Engineerin Order 1302 and the GroundwaterManagementPlan
20 adverselyaffect their seniorvestedsurfacewaterrights.
21 The StateEngineerdeterminedin Order 1302 thathe didn’t
22 needto addressthoseimpacts,he didn’t saythereweren’t
23 impacts,he saidhe did not needto addressthembecausethey
24 werenot requiredby the plain languageof the Groundwater
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i ManagementPlanstatutesor the legislativehistory.
2 He alsodeterminedthat the existingstatutory
3 safeguardsfor waterrights transfersin Nevadalaw were
4 unnecessaryfor the GMP becausehe still hasauthorityto
5 review changeapplicationsand it’s similar he claimedto his
6 authority for reviewingtemporarychangeapplicationsunder
7 existing law. Temporarychangeapplicationsbeingthosethat
8 are for periodsoneyearor less.
9 Also in StateEngineerOrderNumber1302 the

10 StateEngineerdid not undertakeany independentscientific or
ii hydrologicanalysisof the claimsmadeby the Groundwater
12 ManagementPlanproponentswith respectto whetherthe GMP
13 would actuallywork, whetherit would actuallyresult in
14 reducingin pumpingdown to or below the 30,000-acre-foot
15 perennialyield.
16 So thatwasOrder 1302 in a nutshell. I’m going
17 to move in to discussingthe prior appropriationbeneficial
18 usedoctrines. I want to startwith the StateEngineer’sown
19 statementon his website.
20 He says,“Nevadawaterlaw is basedon two
21 fundamentalconcepts,prior appropriationof beneficialuse.
22 Prior appropriation,alsoknown as first in time, first in
23 right, allows for the orderly useof the state’swater
24 resourcesby grantingpriority to seniorwaterrights.”
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i I agreewith the StateEngineer,prior
2 appropriationandbeneficialuseareabsolutelythe
3 foundationsof Nevada’swater law.
4 So quickly, prior appropriationdoctrine.
5 Colloquially known as first in time, first in right. The way
6 this works is that the first personto appropriatewaterhasa
7 seniorclaim to thatwateroverall otherswho comeafter him
8 in time.
9 And in times of scarcityjunior waterrights can

io only exercisetheir rights after the seniorwaterrights are
ii fulfilled. That’s whatwe meanby first in time, first in
12 right. That’s why the prior appropriationdoctrineis the
13 foundationof the law. Even as far backas 1885 whenthe
14 NevadaSupremeCourt recognizedthat first in time andfirst
15 in right is the way ourwater law is structuredin Nevada.
16 Similarly, beneficialusedoctrine. This is --

17 simply standsfor the propositionthat if you’re going to use
18 waterin Nevadayou mustuseit for a beneficialpurpose.

This is recognizedin NRS 533.035,“Beneficial useshall be
the basis,the measureandthe limit of the right to use
water.”

Your beneficialuseof watermustbe a recognized
beneficialuse. The Statev. Morros casefrom 1988 tells us
that beneficialusesareestablishedeitherby statuteor by
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1 longstandingcustom.
2 Beneficialuseincludesa componentthat the
3 water is actuallyused. You can’t -- that’s -- this is the
4 useit or lose it propositionunderthe doctrineof beneficial
5 use. I cite a statutehere,533.380, which showsus the water
6 mustbe beneficiallyusedwithin ten yearsof the time your
7 original permit is granted. After thatyou haveto useit at
8 leastonceeveryfive yearsto avoid forfeiture or
9 abandonment.

10 So the takehomehereis that to establishthe
11 waterright you haveto actually useit and to keepthe water
12 right you haveto keepusing it. You haveto actuallykeep
13 using it.
14 So how doesthe GroundwaterManagementPlantreat
15 the prior appropriationdoctrine? As we discussed,it
16 convertswaterrights into sharesand it unbundlesthe private
17 propertyrights of thewaterinto sharesandallocations.
18 There’sno disputethat this is a violation of
19 the prior appropriationdoctrine. The StateEngineer
20 recognizedit in Order 1302. And I think all of the
21 respondentsrecognizedin their briefs that this unbundling
22 conceptmust violatethe prior appropriationdoctrinein order
23 for it to work.
24 The reasonthat it violatesprior appropriation
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1 is that it restrictsseniorgroundwaterpumpingwhile at the
2 sametime allowingjunior waterrights to continuepumping.
3 And as we established,the prior appropriationdoctrinedoes
4 not restrictseniorrights beforeit restrictsjunior rights.
5 And again,in the Baileys’ caseit violatesprior
6 appropriationbecauseby the endof the 35-yearperiod,
7 they’re reduced70 percentfrom the facevalueof theirwater
8 right, meaningthey’re only pumping30 percentof the face
9 valuewhile junior waterrights continueto pump.

10 This is literally a redistributionof waterfrom
11 seniorwaterrights to junior waterrights in violation of the
12 prior appropriationdoctrine.
13 So how doesthe GMP violate thebeneficialuse
14 doctrine? As we established,thereare approximately
15 50,000-acre-feetof irrigation groundwaterpermitsthat are

not beingpumped. And we don’t know from the recordwhat
amountof that 50,000-acre-feetare unperfected,meaningthey
were-- they’ve neverbeen pumped.We can’t establishthat
from the record.

So -- but whatwe do know is that the Groundwater
ManagementPlanconvertsall unusedwaterrights, even
unperfectedwaterrights into shares.And afterthey’re

23 convertedto sharesan allocatedwaterright on an annual
24 basis,they canbe bankedandthenthose bankedallocations

i canbe sold andtradedto otherusersof water.
2 This violatesthe beneficialusedoctrinebecause
3 it automaticallyperfectsthesepreviouslyunusedand
4 unperfectedwaterrights. The GMP hascreateda new
5 beneficialusein Nevadaof aquiferbankedwater. That’s
S neverbeenrecognizedand it’s still not recognizedin the
7 statuteandit’s not recognizedby any longstandingcustom.
8 As I said,beneficialuserequiresthat the water
9 actuallybe used. Whenwaterallocationsarebankedit’s

10 literally the oppositeof actualuse,they’re not used. The
ii water is left in the aquiferto be takenout at somefuture
12 time after thoseallocationsareeithertransferredto someone
13 elseor usedby that original shareholder.
14 Hadthe StateEngineeror the Groundwater
15 ManagementPlannot allowedbankingof theseunusedpaper
16 waterrights it would haveincreasedthe numberof sharesthat
17 theperfectedwaterrights would havebeengrantedunder
18 GroundwaterManagementPlan.
19 And so by allowing unperfectedpaperwaterrights
20 to be convertedto sharesit actuallypunishesthe water right
21 holderswho haveperfectedtheir waterrights.
22 So what do the relevantstatutessayabout
23 GroundwaterManagementPlandevelopmentand approval?NRS
24 534.0-- sony,534.110,this is the curtailmentstatute,and
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1 subsection6 providesthe StateEngineerwith the discretion
2 to issuecurtailmentordersif the pumpingin the basin
3 exceedsthe perennialyield.
4 And subsection7 is an exceptionto subsection6
5 that saysbut if the basinis designatedas a critical
s managementarea,it takesawaythe StateEngineer’sdiscretion
7 andsayshe shall curtail by priority if no Groundwater
8 ManagementPlanhasbeenapprovedwithin ten yearsof the
9 schemeof this application. There’snothing in that statute

10 aboutabrogatingor repealingor undoingthe prior
11 appropriationdoctrine.
12 Similarly, NRS 534.037, this I admitputs the
13 GroundwaterManagementPlandevelopmentinto the handsof
14 local users. And it providesthe five or six mandatory
15 factorsfor the StateEngineerto considerwhenapprovinga
16 GroundwaterManagementPlan. And again,this statutealso
17 lacks any expresslanguageaboutabrogatingor repealingprior
18 appropriationor beneficialusedoctrines.
19 Neitherof thesestatutesareambiguous,they do
20 not saythat the StateEngineercan ignoreprior appropriation
21 or beneficialuse. It’s -- there’sno readingof themthat
22 could give you that interpretation.
23 In fact, NRS 534.037(2), theseare the factors
24 that the StateEngineermustconsider. The languagethere
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1 sayshe mustconsiderthosefactors“without limitation.” And
2 that meansthat thosearenot the only factorsthat the State
3 Engineeris permittedto consider.
4 He canconsiderwhetheror not a Groundwater
5 ManagementPlanviolatesthe prior appropriationdoctrineor
S violatesthebeneficialusedoctrine.
7 What the StateEngineerarguesin his answering
8 brief is thathe is only allowedto considerthesefive
9 factors. And any factoroutsideof theseincludingwhetheror

10 not the GroundwaterManagementPlancomplieswith prior
11 appropriationor outsideof his authority.
12 There’sno suchlanguagein the statutes. In
13 fact, he is given authorityof this without limitation
14 languagein the statuteto considerprior appropriationof
15 beneficialuse.
16 In fact, it would be unworkableif the standard
17 of statutoryinterpretationwasthat the legislaturewas
18 requiredto list all the other laws that its new statutehad
19 to be in compliancewith. That would neverwork andthat’s
20 why the presumptionaswe’ll get to is that thereis no repeal
21 of existing law.
22 The -- theprior appropriationdoctrineandthe
23 groundwaterwatermanagementplan statutesarenot in
24 conflict, andwe’ll moveon to that issue.

Page134

If theywere in conflict you could arguethat
therewas an imply for repeal,but they’re not in conflict.
If you’re going to arguethat the prior appropriationwas
impliedly repealed,their presumptionis againstthat
argument.

The -- the WestRealtycasesayswhereexpress
termsof repealarenot usedthe presumptionis alwaysagainst
an intention to repealan earlierstatute. In a morerecent
NevadaSupremeCourt case,the Happy Creekcasesaysthe
legislatureis presumednot to intendto overtumlong
establishedprinciplesof law.

Othercases,the Rommelcaseandthe Ramseycase
explainthat the implied -- to impliedly repealyou haveto
showthat the two statutesat issueareflatly and
irreconcilablyredundant.The Washingtoncasesaystheremust
be no otherreasonableobstructionof the two statutesexcept
that onerepealedthe other.

And thenHefetzversusBeavorcasesayswhat
you’re really requiredto do is attemptto harmonizetwo

potentiallyconflicting statutesbeforeyou determineif one
is repealedby the newerone.

So the argumentthat the respondentsmakeon this
point is that it mustbe the casethat the groundwater
managementplansrepealthe prior appropriationdoctrine
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1 becausethe GroundwaterManagementPlanstatuteswere
2 specificallypassedby the legislatureto avoid strict
3 curtailmentby a creditor. But this argumentconflates
4 curtailmentby priority of the prior appropriationdoctrineas
5 a whole.
6 Strict curtailmentis only a remedyunderthe
7 prior appropriationdoctrine. I agree,it’s the ultimate
8 remedyunderprior appropriation,but it’s a remedy. It’s not
9 synonymouswith the doctrineitself.

10 That’s the error the respondentsmadein their
11 argument. Thereareactuallymultiple alternativesfor
12 reducingpumpingthat would on the one handcontinueto comply
13 with the prior appropriationdoctrineandalsonot be strict
14 curtailment.
15 And thesewere-- manyof thesewere -- came
16 forward in the 2014 local scopingsummary. So voluntarywater
17 rights buyouts,that is a way to reducethe demandon the
18 aquiferwithout strict curtailmentwhile complyingwith prior
19 appropriation.

20 The samefor irrigation efficiency improvements.
21 The samefor establishingan irrigation seasonand
22 establishing-- andprohibitingwateringdaysandtimes,
23 fatlowing, establishinghigh value, low waterusecrops.
24 Theseareall waysthat a GroundwaterManagement
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1 Plancould on one the handcomplywith prior appropriation
2 doctrineandnot usethe ultimateremedyof strict
3 curtailment.
4 Which showsthat the GroundwaterManagementPlan
5 statutesandthe doctrineof prior appropriationarenot in
6 conflict with eachother.
7 So how elsedoesthe GroundwaterManagementPlan
8 violate law? As we’ve discussed,it allows liberal transfers
9 of waterallocations. The whole point of theseliberal

10 transfersby the way is to preventthe StateEngineerfrom
11 exercisingthe typical statutoryoversightover transfersof
12 waterrights.
13 So in Section13.8 and 13.10,again,whetheror
14 not the wateris banked,it canbe pumpedanywhereelsewithin
is the valley. The only limit to thesetransfersis -- is if
16 you’re -- if it’s a newwell or the transferto an existing
17 well would exceedthat well’s existingpumpingvolume,and
18 only thenthe StateEngineeris only given 14 daysto makethe
19 determinationwhetheror not this transferwould violate
20 existingrights.
21 So this is contraryto the existingstatute,
22 543.325and 533.37072.Thesearethe statutesthat require
23 formal applicationsto the StateEngineerto transferthe
24 placeof use,mannerof useandthe purposeof useof any
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1 waterright underNevadalaw.
2 In all casesunderthesestatutesthe State
3 Engineeris requiredto makea determinationwhetheror not
4 the proposedtransferconflicts with existingrights or the
5 public interest. And again,the provisionsof the Grounthvater
6 ManagementPlanthat deeptransfersapprovedwithin 14 days
7 violatesthesestatutesbecauseit removesthe State
8 Engineer’sauthority.
9 This canresult in the lack of any analysisof

10 whetherpotential transferswill in fact impactexistingwater
11 rights.
12 And finally, it violatestheYoungpaperbecause
13 in the Young paper,which wasthe blueprint for this Diamond
14 Valley GroundwaterManagementPlan,ProfessorYoung said if
15 you’re going to do theseliberal transfersof waterrights
16 allocations,you needto determineup front what the impacts
17 aregoing to be whenyou makethosetransfers. And that way
18 when it comestime to do the transferthe impactsarealready
19 consideredandthe StateEngineercan approvethem. But the
20 DiamondValley GroundwaterManagementPlandidn’t do that.
21 There’sno analysisin eitherthe GMP or in Order
22 1302 that does thiswork up front to determinewhetherthese
23 transfersaregoing to violate existingrights.
24 The GMP alsohasongoingandextended-- extends
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existingadverseimpactsto senior vestedwaterrights. The
vestedwaterrights in DiamondValley areprimarily surface
waterrights from springsthat arehighly groundwater
dependent. Andbecauseof the pumpingin the valley these
springshavebeendecimated.

So the GMP doesnothingto addressthe impactsof
existingpumpingon the surfacewater-- vestedsurfacewater
rights.

Afler 35 yearsthe GIvIP still allows irrigation
withdrawalsto be at least34,200-acre-feet.As we’ve
established,that’s -- that is abovethe existingperennial
yield estimation.

So the GMP would not actuallyraisethe water
table. At bestwe don’t know this for surebecauseno one
elsehasdoneit, but at bestthe GMP is going to slow the
declineof the groundwatertable,which is not going to help
the vestedwaterrights, it’s going to actually-- the lower
the water tablegoesthe worsethe impactsare to the vested
waterrights becauseit’s going to be longer beforethose
waterrights will everseesufficientstreamflows againto
exercisetheir vestedclaims.

This violates NRS533.085(1) whichreadsnothing
containedin this chaptershall impair the vested rightof any
person. Seniorvestedwaterrights cannotbe impairedby
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1 anythingin the Nevadastatutesbecausethey arepre-statutmy
2 seniorwaterrights. And the GroundwaterManagementPlan
3 violatesthatby exacerbatingthe impactsto thesesenior
4 groundwaterdependentvestedwaterrights.
5 Tn the samevein the waterbankingactually
6 delaysaquiferrecovery. So by allowing the bankingof unused
7 waterit’s going to delay the recoveryof the aquiferbecause
8 that wateris going to be pumpedout eventually;right? The
9 whole purposeof banking wateris -- is if you’re not going to

10 useit this year, it can betransferredor you canpumpit out
11 yourselfin the future.
12 So this doesnothingto help thedeclineof the
13 aquiferbecauseit just resultsin letting unusedwaterbe
14 pumpedout at somepoint in the future.
15 And there’sno analysisin the StateEngineer’s
16 Order 1302 abouthow quickly the aquifermight haverecovered
17 hadthey not allowedthis arbitrarywaterbankingschemeunder
18 the GMP.
19 finally, I want to discussthe voting procedurea
20 little bit. I agreefirst of all with Mr. Rigdon’s
21 presentationthat the math andthe countingof the votesin
22 Order 1302 is incredibly difficult to follow. And it’s not
23 clearat all that they actuallygot the 51 percentrequired.
24 So I will rely on the calculationsthatMr. Rigdondid in that
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1 respect.
2 Our primary issueon the voting thoughis that
3 the statutedoesn’tsayonly groundwaterrights get to vote.
4 The statuteat issue,534.037,simply saysthe petition must
5 be signedby themajority of the holdersof permitsor
S certificatesto appropriatewaterin the basin. It doesn’t
7 saythe holdersof groundwaterpermitsor certificates. It
8 doesn’tsaythe holdersof permitsor certificatesto
9 appropriategroundwaterin the basin.

10 It just sayspermitsandcertificatesto
11 appropriatewater. Thisdoes notprecludesurfacewater
12 rights from havingthe opportunityto vote on the GMP which
13 frankly affectstheir interestsin their surfacewaterrights.
14 The GMP proponentsonly sentthe petition to
15 approvethe GroundwaterManagementPlanto groundwaterpermit
16 holders. And so we think the StateEngineershouldhave
17 determinedthe numberof surfacewater rightsin the -- in the
18 basinandthat shouldhavegoneinto --

19 THE COURT: Mr. Mixson, don’t -- do vestedrights
20 claimantshold permitsor certificates?
21 MR. RIGDON: Most vestedrights at thispoint --

22 Your Honor, that’s a goodquestion. Most vestedrights at
23 this point becausethe basin is underadjudicationdo not hold
24 permitsor certificates,but this argumentis alsoabout
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1 surfacewaterrights that do hold permitsor certificates. So
2 therearestockwaterandotherwaterrights that -- that do
3 hold permitsandcertificatesthatarenot vested.
4 THE COURT: Thankyou.
5 MR. RIGDON: Thankyou. And that’s -- that’s the
6 endof my presentation,Your Honor. In conclusion,because
7 the GroundwaterManagementPlanviolatesNevadastatute,we
8 requestthat the StateEngineer’sdecisionbe reversedand--

9 becauseit was arbitrary andcapricious.
10 THE COURT: Thankyou.
ii MR. RIGDON: Thankyou.
12 THE COURT: The court’s going to just take a
13 brief recessto allow the StateEngineerto setup his
14 presentation.
15 So, be approximatelyten minutes,we’ll go back
16 on the recordfor Mr. Bolotin’s presentation.Court’s going
17 to be in recess.
18 (Recess.)
19 THE COURT: We are in the continuationof our
20 hearing. We havethe presenceof all the parties,counselfor
21 the partiesandState’scounsel,is it Mr. Bolotin or Bolotin?
22 MR. BOLOTIN: Bolotin, Your Honor.
23 THE COURT: Mr. Bolotin, I want to get it right,
24 representingthe StateEngineer. You cango forwardwith
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1 respondents’argument.
2 MR. BOLOTIN: Thankyou, Your Honor. And I don’t
3 havea PowerPoint,but I think it will be okay. Good
4 afternoon,Your Honor, my nameis JamesBolotin, seniordeputy
5 attorneygeneralwith theNevadaAttorney General’sOffice
6 heretodayon behalfof the NevadaStateEngineer. I just
7 want to point out with me is Micheline fairbankand
8 Adam Sullivan, both of whom are deputyadministratorswith the
9 Division of WaterResources.

10 THE COURT: Okay. Thankyou.
ii MR. BOLOTIN: Overall petitioners’arguments
12 againstOrder 1302 arebestsummarizedas displeasurewith the
13 majority approvedDiamondValley GroundwaterManagementPlan
14 orGMP.
15 However,this disagreementof the GMP adoptedby
16 the StateEngineerpursuantto the plain unambiguouslanguage
17 of NRS 534.037is insufficient to strikedown Order 1302.
18 The StateEngineerproperlyapprovedthe GMP
19 pursuantto his role outlinedin NRS 534.037andthis decision
20 is basedon substantialevidencein the record. For these
21 reasons,the StateEngineerrespectfullyrequeststhis court
22 upholdOrder 1302.
23 Justbriefly I’m going to touchon someof the
24 facts thoughwe’ve beenthrougha lot of themso far this
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1 morning.
2 As hasbeendiscussed,DiamondValley hasa
3 complicatedhistory as far aswatergoes. In that it is a
4 majorsuccessfulfarming areawith approximately26,000acres
5 of irrigatedland producingprimarily alfalfa andgrasshay
6 with an approximatefarming incomeof 22.4 million dollars as
7 of2013.
8 However,DiamondValley is alsoover appropriated
9 andoverpumped.As the perennialyield in the basinis

10 estimatedat 30,000-acre-feetof pumpingas of 2 -- 2016 it
11 wasestimatedapproximately76,000-acre-feetannuallyand
12 existing irrigation rights total approximately
13 126,000-acre-feet.
14 Theseconditionshaveexistedfor over four years
15 with groundwaterlevelsdecliningat a rateof up to two feet
16 peryearin someareasof DiamondValley.
17 As a resultand in light of thepassageof
18 AssemblyBill 419, which resultedin the adoptionof NRS
19 534.110(7)andNRS 534.037,on August25th, 2015, the State
20 EngineerissuedOrderNumber1264,designatedDiamondValley
21 as a critical managementareaor CMA. DiamondValley is the
22 first andcurrentlyonly CMA in the stateof Nevada.
23 This CMA designationstarteda ten-yearclock
24 suchthat if DiamondValley remaineda CMA for ten yearsthe
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1 StateEngineerwould be requiredto curtail by priority unless
2 he approvedthe GMP pursuantto NRS 534.037.
3 While discussionsregardinga GMP for Diamond
4 Valley predatedthe actualCMA designation,this designation
5 formally startedthe ten-yearclock. Over the courseof the
6 next threeyearsfollowing the designation,waterright
7 holdersin DiamondValley met regularly to consideroptions
8 for a GM? andstartedputting one togetherin orderto reduce
9 pumpingin orderto avoid curtailmentby priority.

10 Originally this washandledby a largegroupof
11 the waterright holdersuntil Februaryof 2016 when the group
12 electedan advisoryboardmadeup of different typesof water

right holdersin DiamondValley who thentook on the heavy
lifting andwould run their progressby the restof the
communityat largerworkshops.

At all times the entirepurposewasto draft a
GMP thatproducespumpingin a way thatby statuteset forth
the necessarystepsfor removalof the basin’sdesignationas
a critical managementarea. Thatwas the requirementpursuant
to NRS 534.037(1).

As a result -- as a resultof this process,on
August20th, 2018, a majority of the waterright holdersin
DiamondValley filed a petition to adoptthe GMP with the
StateEngineer.
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1 And this is wherethe StateEngineer’sformal
2 considerationof the GMP began. Petitionersspenta lot of
3 time this morningandthis afternoonreviewingfacts and

history outsidethe recordon appeal. And while much is made
by petitionersaboutthe StateEngineer’sinvolvementas a
resourcein the creationof the GMP, ultimately what matters
herewasthat a majority of the peopleapprovedof the plan
that reachedthe StateEngineer’sdesk.

The StateEngineerandhis staffservedas a
resourceduring the GMP’s development,but ultimately it’s the
community’splan by virtue of the fact thatthe majority of
the communitywantedit approved.

Pursuantto NRS 534, which is the groundwater--
groundwaterlaw for the stateof Nevada,the StateEngineer
found the a majority of groundwaterpermitssignedandhe used
two different calculations.And undereitherscenariohe
found a majority.

This is that recordon Appeal 3, which is from
the Order 1302. He found a majority basedon signatures
alone. And he also found a majority basedon confirmedowners
of recordbasedon thosesignatures.

In accordancewith NRS 534.037,afterreceiving
the majority approvedGMP and after adheringto the mandatory
noticeprovisions,the StateEngineerheld a public hearingon

Page146

1 October30th, 2018 right herein the EurekaOperaHouse.
2 Following the hearingthe StateEngineerheld
3 openthe periodfor written public commentfor threeworking
4 days. After reviewingall testimonyat the hearingandall
5 public commentsandafter consideringthe requiredstatutory
6 factorsanddeterminingthat a majority of permit and
7 certificateholderssignedthepetition, the StateEngineer
8 issuedOrderNumber1302 on January11th, 2019.
9 The orderwas timely challengedby the

10 petitionersSadlerRanch,the Rennersandthe Baileysand
ii that’s why we’re heretoday.
12 Oneother importantnote,on September4th, 2019,
13 prior to the filing of openingbriefs this court issuedits
14 ordergrantingmotion in limine therebylimiting the evidence
15 in this caseto the StateEngineer’srecordon appealand
16 finding that the public hearingprocessprovidednotice andan
17 opportunityto be heardthus satisfyingdueprocess.
18 Quickly, Your Honor, I’d like to review the
19 standardof review. Waterlaw proceedingsarespecialin
20 characterandthe boundariesof the court’s review are
21 strictly limited to the provisionsof suchlaw as established
22 by statuteand interpretedby NevadaSupremeCourt. This is
23 from the applicationof Filippini case,66 Nevada17 from
24 1949.
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1 PerNRS 533.450(10)-- well, sorry,per
2 NRS 533.450,proceedingsof revieweddecisionsof the State
3 Engineerare in the natureof an appealandinformal in
4 summary. Pursuantto sub 10, the StateEngineer’sdecisionis
s prima facie correctandthe burdenof proof is on theparty
6 attackingthe same.
7 Ultimately, the court’s role is to decidewhether
8 the StateEngineer’sdecisionis supportedby substantial
9 evidencein the record. Substantialevidenceis that which a

10 reasonablemind might acceptas adequateto supporta
ii conclusion.
12 The court may not passuponthe credibility of
13 the witnessesnor reweighthe evidence. And this is all from
14 the RevertversusRay case.
15 And generallythe StateEngineer’sfactual
16 determinationwill not be disturbedso long as those
17 determinationsaresupportedby substantialevidencein the
18 record.

Additionally, an agencychargedwith the duty of
administeringan act is impliedly clothedwith the powerto
construeit is necessaryprecedentto administrativeactions
andgreatdeferenceshouldbe given to the agency’s
interpretationwhenit is within the languageof the statute.

That’s from the Statev. Morros case,104 Nevada
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709, as well as the Andersonfamily andAssociatesversus
Ricci case,124 Nevada182.

However,courtsreviewpurely legal questions
without deferenceto the StateEngineer’sruling. And that
was statedrecentlythis yearin the SierraPacific Industries
case.

Here the ultimate issuebeingchallengedis the
StateEngineersapprovalof the DiamondValley GMP underNRS
534.370. And therefore,the abuseof discretionstandard
shouldbe appliedto the limited discretionthat the State

ii Engineerhadunderthis statute.
12 The key issuehere,Your Honor, is the State
13 Engineer’sproperexercisefits discretion. In 2015,the
14 StateEngineerproperlyexercisedits discretionin Diamond
15 Valley perNRS 534.110(7)as he may designatea CMA any basin

16 on which withdrawalsof groundwaterconsistentlyexceedthe
17 perennialyield of thebasin.
18 It is not disputedthat the CMA designationwas
19 proper,andto the extentit is it’s too late, asOrderNumber
20 1264went unchallengedis thereforein full force andeffect
21 pursuantto NRS 533.450(1).
22 Pursuantto this discretionaryCMA designation,
23 shouldthe designationremain in placefor ten yearsthe State
24 Engineeris requiredto orderthat withdrawalsincluding

Bailey,Renner,Venturacci,SadleRanchvs
Tim Wilson,NevadaStateEngineer

4

5

5

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

19

20

21

22

23

24

1

2

3

4

5

6

7

8

9

10

Capitol Reporters
775-882-5322

(37) Pages145 - 14$



Page149

1 without Limitation withdrawalsfrom domesticwelts be
2 restrictedin thatbasinto conformto priority rights unless
3 a GroundwaterManagementPlanhasbeenapprovedfor the basin
4 pursuantto NRS 534.037. And that’s from NRS 534.110(7).
5 Thus,NRS 534.037providesgroundwaterusersin a
6 CMA with a chanceto createa GMP andpetition the State
7 Engineerfor approvalof the GMP, specifically in orderto
8 avoidpriority administrationor in otherwordscurtailment.
9 This requiresthe petitionbe signedby a

10 majority of the holdersof permitsor certificatesto
11 appropriatewaterin the basin.
12 In decidingwhetherto approvea GIVP, again,
13 underthe statuteapprovalor disapprovalis the extentlimit
14 of the State Engineer’sdiscretion,the StateEngineermust
is considerthe basin’shydrology,physicalcharacteristics,the
16 geographicalspacingand locationof groundwaterwithdrawals,
17 the quality of water, the wells including domesticwells,
18 whethera GMP alreadyexistsin the basinandany other factor
19 deemedrelevant.
20 Finally, beforeapprovingor disapprovinga GMP
21 the StateEngineershall hold a public hearingandtake
22 testimonyon the plan in the countywherethe basinlies and
23 noticeof thehearingmustbe doneproperlyfor two
24 consecutiveweeksproceedingthe hearing.
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2 Engineerproperly limited its focusto the majority approved
3 GMP he receivedfrom thewaterusersin DiamondValley and
4 appliedthe statutoryfactors.
5 The StateEngineerdisputesthe allegationsmade
s by petitionersthat this isn’t really a community-basedplan.
7 The fact of the matteris it was assembledby the community
8 and it hada majority vote. Thatwaswhat was required.
9 After receivingthis petition the StateEngineer

10 propertyexercisedits discretion,which was to eitherapprove
11 or disapprovethe plan by looking at certainfactorsto make
12 the ultimate determinationrequiredby statute,doesthe GMP
13 containthe necessarystepsfor removalof DiamondValley’s
14 CMA designation.
15 This is ultimatelya questionof persuadingthe
16 StateEngineer. Justas the CMA designationof DiamondValley
17 was a properexerciseof the StateEngineer’sdiscretion,the
18 StateEngineercanproperlyutilize its discretionto lift the
19 basin’sCMA designationso long as he considersthe required
20 factorsandso long asa majority approvedGMP convincesthe
21 StateEngineerthat it includesthe necessarystepsto reacha
22 point wherehe’d be comfortable withlifting a CMA
23 designation,it is properto usehis discretionto approvea
24 GMP.
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1 Thus, the StateEngineerjust needsto be
2 persuadedbasedon the evidencethat the GMP includesthe
3 necessarystepsto get the basinto a point wherewithdrawals
4 of groundwaterno longerconsistentlyexceedtheperennial
5 yield of the basin. That is exactlywhat the StateEngineer
6 did herein properlyapprovingthe GMP in DiamondValley.
7 Ultimately the issuein DiamondValley is

overpumping.After consideringthe requisitefactorsand the
evidenceas laid out in AppendixD of the GMP foundin R0A476
through496, as well as otherinformationdeemedrelevantand
presentedat the public hearing,all of which is includedin
the ROA, the StateEngineerfound that the GM? addressesthe
overpumpingproblemsuchthat at the endof the relevant
planninghorizonhe would feel comfortablelifting a CMA
designation.

I justwant to point out that contraryto
Mr. Mixson’s argument,at the bottomof page 19 of the State
Engineer’sansweringbrief, he doesin fact lay out other
factorsandevidencethat he consideredin approvingthe GMP
andthat’s all part of the recordon appeal.

At that -- again,oncehe feelscomfortable
lifting the CMA designation,at thatpoint alongwith
monitoringany potentialeditsmadepursuantto the language
of the GMP, withdrawalswould no longerconsistentlyexceed
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1 the perennialyield.
2 Thus,he approvedthe GMP in Order 1302 andthis
3 is a properuseof the StateEngineer’sdiscretion. His
4 findings of fact areentitledto deference.And white the
5 SadlerandRennersprovidean expertreport, this expert
6 reportwas consideredby the StateEngineerbut did not
7 persuadethe StateEngineer. And this courtmay not
8 substituteits judgmentfor that of the StateEngineerin
9 regardsto the evidence.

10 It cannotbe legitimatelydisputedthat in year
11 35 of the GMP underthebenchmarkpumpingscenariothere’ll be
12 a dramaticreductionin pumpingfor lessthan50 percentof
13 currentlevels. Consideringthat a portionof waterusefor
14 irrigation infiltrates the soil assecondaryrechargeand is
15 thereforenot entirely consumptive,pumpinglevels at the end
16 GMP would be suchthat withdrawalswould no longer
17 consistentlyexceedthe perennialyield. And therefore,the
18 StateEngineerwould lift the CMA -- would feel comfortable
19 lifting the CMA designation.
20 THE COURT: Let me stopyou there. How doesthat
21 work? How doesthe mathwork on there? You know, I’ve heard
22 mathon the otherside that it doesn’t. Explain that to me,
23 becauseI’m hearinga figure of 30,000and I’m hearinga
24 figure of 76,000.
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Explain to me the maththatyou’re looking at and
how it brings it backinto an equilibriumwhere,you know,
wherethe dischargeis -- is, you know, equalto the perennial
yield comingbackin.

MR. BOLOTIN: I’m going to get to that --

THE COURT: Okay. All right.
MR. BOLOTII’1: -- in a second. But basicallyit

is a dynamicplan and it needsto get to a point wherethe
StateEngineerfeelscomfortablethat it would no longer
consistentlyexceedtheperennialyield.

And in yearsix of the GMP,the StateEngineer
andthe advisoryboardwill meetto seehow it’s working. And
basicallyit canbe editedif requiredif the StateEngineer
comesin in yearsix and says thisisn’t working. Or at year
ten he’s allowedto ratchetup thereductionsto makesure
that it reachesa point at the endof the planninghorizon
wherehe would feel comfortablelifting the CMA designation.

THE COURT: Okay. Thankyou.
MR. BOLOT1N: Petitionersarguethat the decision

to approvethe GMP was arbitraryandcapriciousin largepart
by injecting requirementsinto the GMP statutesthat don’t
exist. As I just stated,a GMP mustsimply containthe steps
necessaryto lift a CMA designation,meaningit must include
the stepssuch thatwithdrawalsno longerconsistentlyexceed
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1 the perennialyield.
2 Includedin -- includedamong theserequirements
3 that areoutsidethe statuteis a time limit for lifting the

CMA designation, whereaspetitionersarguethat the 35-year
planninghorizon is unreasonable,NRS 534.037doesinclude any
time limit for lifting the CMA designation.

While there’sa ten-yearclock for which point--
at which pointcurtailmentwill occurabsenta GMP’s adoption,
so long as a GMP is approvedduring that time periodthe
ten-yearclock stops.

The GMP’s planninghorizondoesnot run afoul of
NRS 534.037andthe State Engineer’sapprovalwasbasedupon
substantialevidence.

Additionally, theYoungpaperin the GMP differed
andthe Youngpaperis not a sourceof legal authority in
Nevadasuchthat a GMP canviolate the Youngpaper.

Another primaryargumentof thepetitioneris
that OrderNumber 1302 shouldbe overturnedbecauseit

19 allegedly violates priorappropriation.
20 In their reply briefs the StateEngineerandthe
21 interveningpartiesareconflatingthe doctrineof prior
22 appropriationwith the remedyof restricting withdrawalsby
23 priority.
24 This distinctionis false. Curtailingby
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1 priority is the resultof enforcingprior appropriation. The
2 plain languageof NRS 534.037and534.110(7)makeit clear
3 that the legislaturewas awareof prior appropriationand
4 intendedto carvethe GMP processoutsideof the strict
5 applicationof the doctrine.
6 It’s not an implied repealor really a repealat
7 all. Whenthe legislatureadoptedthesestatutesin 2011 it
8 createda newprocessallowing localizedareasbasedupon
9 majority approvalto comeup with their own plan for the

10 managementof problematicgroundwaterbasins thatexisted
ii outsidethe narrowconfinesof existingwaterlaw at that
12 point in time.
13 Evenwith placementof a statuteNRS 534.110(7)
14 following directly afterNRS 534.110(6),which is the express
15 groundwatercurtailmentstatute,showsthe legislaturewas
16 awareof prior appropriationandenforcementof the doctrine
17 and intendedto providelocalitieswith anotheroption from
18 majority approved.
19 Noticeablyabsentfrom NRS 534.037is any
20 requirementthat a GMP adhereto prior appropriation. Rather
21 as discussedat lengththerearea numberof factorsto
22 considerbeforethe StateEngineerreachesa fairly
23 straightforwardconclusion. Doesthis do enoughto lift the
24 CMA designation?
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1 The Diamond ValleyGMP by consistentlyreducing
2 pumpingdoesenoughfor the StateEngineerto lift the CMA
3 destination.Prior appropriationandenforcementof
4 priorities is alreadythe defaultunderthe law. The GMP
5 statuteswould be meaninglessif not for providing flexibility
6 neededto cometo a majority-approvedsolution like that in
7 DiamondValley with the GMP that existsoutsidethe rigid
8 contoursof the lawthat existed beforethe adoptionof these
9 statutes.

10 It’s also importantto point out the GMPdoesnot
11 ignoreprior appropriation. The GMP proponentsspenta lot of
12 time as illustratedin the recordon appealdiscussingprior
13 appropriationandultimately factoredit into the GM? through
14 the priority factorthat ensures thatseniorrights holders
15 retainan advantageoverjunior rights holders. This results
16 in more shares and morewaterfor seniors. This was agreedto
17 by a majority of the right holderswhich includedboth seniors
18 andjuniors.
19 Additionally, the StateEngineerretainsits
20 authorityto managethe basinin spiteof the GMP. As
21 discussedin the briefing andOrder 1302, the transferability
22 of sharesunderthe GMPis modeledafter existinglaw for
23 temporarychangeapplications.
24 The StateEngineerhas 14 daysto approveeach
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proposedtransferand retainsthe ability to sendsuch
proposedtransfersto the publicationprotestandhearing
processif he deemsnecessary.

While existinglaw concerningtemporarychanges
includesno deadlinefor the StateEngineerto makethis
determination,the fact that the StateEngineerhastakenit
uponhis himselfandhis office to actwithin the 14-daytime
periodto determinewhetherthesechangesimpair existing
rights or impactthe public interestdoesnot affect the
viability of the GMP. It is improperto challengethese
potentialfuture challenge-- it is improperto challenge
thesepotentialfuture transfersby challengingthe GMP as a
whole.

Shouldsomeonefeel aggrievedby this process
later in time as specificallyaffectingtheir rights or the
public interest,then it is within their right to do it as
appliedchallengeto the transferpursuantto NRS 533.450at
that time.

OrderNumber1302 also complieswith the doctrine
of beneficialuse. Simply becausethe GMP providesfor
bankingof waterrights in the aquiferdoesnot meanthat this
bankingis beingconstruedas a new form of beneficialuseor
that the wateris beingwasted. Rather,it’s just a length in
time that the waterwill ultimatelybe beneficiallyused.

Page158

1 The entireGMP of which thebankingcomponentis
2 an importantaspectservesthe beneficialpurposeof resolving
3 DiamondValley’s overpumpingsuchthat curtailmentcanbe
4 avoidedandthe communitycancontinueto prosper.
5 As to the argumentthatpetitionersmake
6 concerningautomaticperfectionof paperwaterrights, this is
7 a red herringandseeksto confusethe issues. The key here
8 is that the GMP startswith the sealingof actualpumping,not
9 the sealingof existingrights. Pumpingwill neverexceed

10 currentlevelsandwill drop eachyear. Any waterthat is
11 pumpedwill be beneficiallyused. The StateEngineerretains
12 the authoritythat will assurethatwateris beneficiallyused
13 andnot wasted.
14 The suspensionof the useit or lose it rules for
15 rights underthe GMP also ensuresbeneficialuseratherthan
16 runs afoul. The entirepurposeof the GMP is to reduce
17 pumpingsuchthat the StateEngineercan lift the CMA
18 designationfor DiamondValley.
19 Pursuingforfeiture andabandonmentwould
20 contravenethis goal this goat andwould actuallylikely
21 result in waterwastingandmorepumpingin orderto avoid
22 forfeiture.
23 Additionally, any suchforfeiture or abandonment
24 proceedingswould almostassuredlyget caughtup in the
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1 appealsprocessdelayingthe beneficialresultsthat would
2 comefrom the GMP in threateningits ultimateviability.
3 Additionally, as far as the StateEngineer’s
4 authorityis concerned,he retainsthe authorityto make
S changesto the GMP’s pumpingafteryearten including
6 increasingthe pumpingreductionsif necessaryto Lift the CMA
7 designation.
8 Additionally, modificationcanbe doneearlierif
9 monitoringdemonstratesthat it is necessary.Specifically,

10 Section26 of the GMP found thatR0A246through47 sets out
ii the modificationprocess.
12 While allocationsareset for tenyears,the GMP
13 canbe modified at any time by a majority andtherewill be a
14 specific review in yearsix by the StateEngineerandthe
15 advisoryboard-- andthe advisoryboard.
16 As I mentionedearlier, the GMP is a dynamicplan
17 that canbe modified in orderto ensurethat it meetsthe
18 ultimategoal. Removalof the CMA designationwithout the
19 needfor priority administration.
20 As to vestedrights, this is anotherred herring
21 raisedby petitioners. Vestedrights andtheir associated
22 mitigation rights arenot partof the GMP andarenot produced
23 in accordancewith the GMP.
24 However,the ultimategoal of the GMP is to
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1 reducepumping. By doing so the ultimateeffectwill be that
2 vestedrights shouldactuallybe improvedover the courseof
3 the GMP ratherthanbeingnegativelyaffected.
4 Again, the negativeeffectsof vestedrights have
5 occurreddue in largepart to overpumping. By reducing
6 pumpingtherewill be benefitsto all in DiamondValley
7 including to vestedrights.
8 The StateEngineerproperly improvedthe GMP by
9 following the plain languageof the statute. It is

10 inappropriatefor petitionersto readthe requirementsto
11 mitigatevestedrights into the GMP statutethat doesnot
12 exist in the statute. This is especiallytrue considering
13 that therealreadyexiststhe ability to apply for mitigation
14 rights, which the BaileysandSadlerRanchhavealreadydone.
15 SadlerRanchandthe Renners’arguments
16 concerningthe lack of a storagepermit are similarly
17 meritless. The StateEngineerfound that the GMP is an
18 aquiferstorageandrecoveryor ASR appropriate.But rather
19 compliesfully with NRS 534.037.
20 The ASR statutesare irrelevant. Both in their
21 openingandreply briefs the petitionersmakethe argument
22 that the watercan’t be bankedbecauseit isn’t availablefor
23 appropriation. This doesn’tmakesense,Your Honor, because
24 the water is alreadyappropriating. It’s kind of like trying
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1 to fit a squarepeg in a roundhoLe.
2 Theseargumentsconcerningan ASR dealwith an
3 entirely different situationandtherefore,inapplicableto
4 the GMP’s bankingprovisionsthat concernexisting
5 appropriationsconvertedto shares.
6 Lastly, the fact that the petitionersdislike the
7 depreciationratesof the bankingprovisionsis insufficient
8 to invalidatethe GMP. This is what the majority approvedand
9 wasbaseduponsubstantialevidencefrom the groundwaterflow

10 modelassociatedwith the Mount Hopeproject.
ii This is an overarchingthemeof the case,Your
12 Honor, petitioners’dislike of theplan is irrelevantso long
13 as majority approvedtheplan. That was thecasehereandthe
14 StateEngineerproperlyexercisedits discretionin following
15 the statuteto improvethe GM? basedon substantialevidence.
16 That’s whatwas requiredby the statuteandthe State
17 Engineer’sdecisionshouldbe upheld.
18 Lastly, the court alreadydeterminedthat the
19 StateEngineer’sOctober2018hearingcompliedwith due
20 processin the ordergrantingthe motion in limine. And
21 therefore,SadlerRanchandthe Rennersshouldnot be
22 rehashingthis argumentin the briefing or this court.
23 That beingsaid, dueprocessrequiresnoticeof
24 the ability to be heard. Petitionerscannotlegitimately
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1 arguethat theydid not receivenoticeanddid not havean
2 opportunityto be heardas is clearly outlinedby the
3 transcriptandthe record.
4 Also, Mr. RigdonspokeearlieraboutNAC 533,
5 which the statute-- the regulationshe specificallycited
6 dealwith protesthearings,which aredifferent thanthe
7 statutorilyoutlinedGM? process.And underNAC 533.110,it
8 specificallyrefersto public commentas testimony.
9 So, I think basedon the statute,public comment

10 is seenas testimonyand it’s also laid out that way in other
11 partsof the regulations.
12 Thereare a couplepoints in the Sadlerand
13 Rennerreply brief that I needto dispute. Specificallyin
14 regardsto the Lewiscasefrom New Mexico. The StateEngineer
15 did not disavowthe only supportingauthoritycited in Order
16 1302 as allegedby SadlerRanchandthe Renners.
17 The binding authority for Order 1302wasfound in
18 the plain languageof NRS 534.037. However,asstatedin the
19 StateEngineer’sansweringbrief, the Lewis caseis a
20 persuasiveas an exampleof anotherwesternstateallowing
21 flexibility outsidethe ridgedapplicationof prior
22 appropriation.
23 The StateEngineer’sOrder 1302 literally says,
24 for example,simply becausethe StateEngineeris awareof
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1 obviousfactualdistinctionsbetweenthe two situations,
2 including one is obviousthat the Lewis casedealswith
3 surfacewaterandthe GMP dealswith groundwater,this is not
4 undueto usefulnessof the StateEngineerraisingthis example
5 in Order 1302.
6 Tn fact, as the StateEngineerargued,the Lewis
7 caseshowedan exampleof anotherwesternstatelegislature,
B in that caseNew Mexico, allowing flexibility from prior
9 appropriationand it beinguphelddespiteprior appropriation

io beingenshrinedin New Mexico’s constitution.
ii HeretheNevadalegislaturesimilarly provided
12 flexibility in the form of the GMP statutesandthis
13 flexibility is evenmoreproperin light of prior
14 appropriations’absencefrom Nevada’sconstitution.
15 As far as the ambiguityof the statutesis
16 concerned,while petitionersarguethat the StateEngineerand
17 the interveningpartieshavedifferent argumentsin their
ie briefs, this is beliedby the fact thatall threeresponding
19 partiesincluding the StateEngineerfound that Order
20 Number1302 compliedwith the plain languageof the statutes
21 which wereunambiguous.
22 On the otherhand,it is actuallypetitioners
23 that lack cohesivenesson this point with the Baileysarguing
24 that the statutesareunambiguousandSadlerRancharguing
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1 that they are ambiguousfor failing to lay the groundwork
2 beforejumping into legislativehistory.
3 SadlerRanchandthe Rennersfurthermore
4 completelytake languagefrom OrderNumber 1302 out of context

5 in their reply brief to try andarguethat the StateEngineer
6 previouslyfound ambiguity in the statutes.
7 ‘Where the StateEngineertalks aboutscarce
8 direction,this was specificreferenceof the legislative
9 history. The StateEngineerneverfound that statutes

io themselvescontainedscarcedirectionbut ratherfound
11 affirmatively that the statutecontainedsix specificandone
12 generalconsiderationcodified in the statuteandhe adhered
13 to theseconsiderationsin reachinghis determinationthat the

14 DiamondValley GMP containedthe stepsnecessaryto removethe

15 CMA designation.
16 The StateEngineersayinghe hasorderedthatwe
17 look to the legislativehistory to seeif a specifictype of
18 GMP wasdiscussedis a far cry from the StateEngineer
19 affirmatively sayingthat a statuteis ambiguous.
20 As clearly indicatedby Order 1302, the State
21 Engineersoughtto complywith the plain unambiguouslanguage

22 of the statute.
23 Onemorepoint is in regardsto theseun-passed
24 bills that SadlerRanchandthe Rennersdiscussedearlier.
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1 The SadlerRanchandthe Rennersfocusheavily on the failure
2 of SenateBill 81 in 2015, SenateBill 269 in 2017,which by
3 the way wasnot a DWR bill, and SenateBill 73 as somehow
4 illustrating legislativeintent that is fatal to the GMP.
5 This is not partof the recordon appealand
6 there’sabsolutelyno authorityfor this canof statutory
7 constructionandlegislativeintent at all. In fact, thereis
8 substantialcontrarypersuasiveauthority.
9 While this issuehasn’tbeendealtwith in depth

10 in Nevada,California courtshaveroutinelyattributedlittle
11 to no valueto un-passedbills as evidenceof legislative
12 intent.
13 While of courseit’s easyfor the petitionersto
14 arguethat the bill failed becausethe legislaturewantedto
15 affirmatively upholdprior appropriation,it’s just as easyto
16 arguethat thebill failed becausethe legislaturefound it
17 unnecessarybecauseNRS 534.037and 110(7) alreadygavethe
18 StateEngineerthe powerto approvethe GMP like the one it
19 approvedfor DiamondValley in Order 1302.
20 Simply put, thereare too manyreasonsincluding
21 that that Bill SB73 hada lot of domesticwell languagein it
22 that the bill -- for reasonswhy a bill might not passto
23 gleanany useful inside into the intent of the legislatureby
24 virtue of an un-passedbill.
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1 And specificallythesecasesfrom California,
2 there’sthe SacramentoNewspaperGuild v. SacramentoCounty
3 Boardof Supervisors,263 Cal App 2nd 41, the CaliforniaCourt
4 of Appealsfrom the Third District, 1968, Apple, Inc. versus
5 SuperiorCourt, 56 Cal 4th 128 from 2013 from the California
6 SupremeCourt wherethey found un-passedbills as evidenceof
7 legislativeintent havelittle value.
8 One lastpoint in regardsto the maththatwas
9 broughtup earlieras examplesbetweenfarmerA, B and C that

10 Mr. Rigdondiscussedearlier.
ii This analysiswasnot in the briefs andthere’s
12 no way to factually verify if it’s accurateunderthe GMP as
13 we standheretodayon the fly. And I’d just like to object
14 to thatuseof numbersas it’s not on the briefandwe hadno
15 chanceto fact checkwhetherthosenumbersare correct.
16 In conclusion,Your Honor, Order 1302 approving
17 the DiamondValley GMP complieswith the plain languageof NRS
18 534.037and 534.110(7)as the StateEngineerconsideredthe
19 necessaryfactorsandheld a public hearingbeforefinding the
20 GMP includedthe necessarystepsfor removalof Diamond
21 Valley’s CMA designation.This is what wasrequiredby
22 statuteandsubstantialevidencein the ROA supportsthis
23 conclusion.
24 Petitioners’dislike of the plan is simply not
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1 enoughto do the hardwork thatwas-- to undothe hardwork
2 that waspouredinto the planby the local communityand
3 agreeduponby a legal majority.
4 Therefore,Your Honor, the StateEngineer
5 respectfullyrequeststhat this court affirm Order 1302.
6 THE COURT: Thankyou, Mr. Bolotin.
7 MR. BOLOTIN: Thankyou.
8 THE COURT: Again, the courtwill takeanother
9 brief recessto allow EurekaCounty to go aheadand get setup

10 for EurekaCounty’s oral argument.
ii (Recess.)
12 THE COURT: We’re in the continuationof our
13 waterrights hearing. Again, we havethe presenceof all the
14 parties,their counsel. And EurekaCountywill be making its
15 presentation.Ms. Peterson,you can go forward.
16 MS. PETERSON:Thankyou, Your Honor. for the
17 record,KarenPetersonfrom Allison MacKenzielaw finn
18 representingEurekaCounty. And I’d also like the recordto
19 note that JakeTibbitts who is the EurekaCountyNatural
20 Resourcesmanageris alsopresentheretoday.
21 THE COURT: Thankyou.
22 MS. PETERSON:Thankyou. And, Your Honor,
23 beforeI get startedwith my preparedremarks,I just wanted
24 to addressoneof the questionsthatyou askedthe State
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1 Engineer’sattorney.
2 THE COURT: Certainly.
3 MS. PETERSON:With regardto the numbersandthe
4 perennialyield numbers. And so I’d like to -- I don’t know
5 if you havea copy of the recordin front of you, but I’d like
6 to direct your attentionto whereyou can find the answersto
7 your qtiestionin the record.
8 THE COURT: The recordis on a CD and I haveit,
9 but it’s in CD form. So I canpull it up. If you’ll give me

10 the pagenumbersthat will be satisfactory.
ii MS. PETERSON:Okay. Thankyou. So, Your Honor,
12 the consumptiveusewasanalyzedin a lot of detail in putting
13 this plan together,andit specificallystatedin the actual
14 plan itself as oneof the GMP goals,it’s on page11 of the
15 plan, which is StateEngineer’srecordon Appeal228.
16 UnderSection6, the goalsthat -- the goatwith
17 regardto pumpingandgettingto the perennialyield is to
18 reduceconsumptiveuseto not exceedperennialyield.
19 So the numberswith regardto pumpingarebased
20 on consumptiveuse. And I know Your Honorknowsthat, for
21 example,whenthere’sirrigation pumping,all of the water
22 that’s pumpedisn’t necessarilyconsumptivelyused. And so
23 the targetsandthe goalsin the plan relateto consumptive
24 useandthe perennialyield.
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1 And thenI would alsodirectyour attentionto
2 the StateEngineer’sanalysis,which is in his Order 1302,
3 it’s on page 15. And again,that’s StateEngineer recordon
4 appeal16 where-- wherethe StateEngineer recognizesthat
5 the GMP is basedon the simple factthat groundwaterpumping
6 is the causeof decliningwater levelsandtherefore,pumping
7 mustbe reducedto solvethe problem.
8 And thenhe goesinto a lot more analysisabout
9 perennial yieldandstabilizingwaterlevelsandhow he

10 believesthat this planwill accomplish thosegoals.
ii And thenin the third full paragraphdownthere
12 he concludesthat uponimplementationthe real effect of the
13 planwill be monitoredand observedby measuringthe changein
14 groundwaterlevels throughoutthe basin.
is These measurementswill be the basisfor planned
16 review andany modificationsof pumping reductionrates that
17 the GMP requires afteran observationperiodof ten years.
18 And thenagain,going backto theplan, if you
19 look at Sections13.12and 13.3, which thereinthe State
20 Engineerrecordon appealat page235, there’sall the
21 languagein thereaboutmodificationsmadeto thepumping
22 levelsbaseduponthe measuringthat it’s beendoing andthe
23 monitoringthat’s beengoing on. And do we needto, you know,
24 more aggressivelyreducepumpingor lessaggressivelyreduce
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1 pumping.
2 And -- andthenprobablyfinally to point, Your
3 Honor, to the record, therewerea lot of questionsand
4 answersthatwere raised duringthis wholeprocessandthey
5 were includedin the recordon appeal. They wereincludedas
6 a part of the plan thatwassubmittedto the StateEngineer’s
7 office.
8 And directingyour attentionto comments that
9 were madeon pages247, 249 and252 of the actualplan

10 documentthat wassubmittedto the StateEngineer,and for
11 your recordpurposesthoseare StateEngineer recordon appeal
12 464, 466 and 469,you’ll seethat in responseto someof the
13 questionsfrom vestedright holdersthey wereconcernedthat
14 there notbe a further net loss of groundwaterfrom the basin.
15 And in responseto thosecomments,and again,all
16 the three pages thatI’m pointing you to and thebullets that
17 I’m pointing you to, thoseare all relatedto questionsby
18 vestedusewaterright holders.
19 And wantingto know how there’sgoing to be a
20 stabilizationof the groundwaterlevelsandwhat canwe do so
21 that there’sno -- no furthernet loss of groundwater.And

again,that getsto that consumptiveuseconceptis this net
loss.

And -- andthe responsesthat,you know,
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1 apparently satisfied everybodythatput theirnameson the
2 petition for theplanwas -- andI’m going to read thisto you
3 becauseit is important.
4 You know, it’s takennearly60 yearsof over
5 appropriationandoverpumpingto reachthe currentoverdraft
6 situationin DiamondValley. And again,this is the response
7 that’s providedto thoseconcernsfrom the vestedwater right
8 holdersaboutstabilizationof waterlevelsandthis
9 overpumpingandreachingthe perennialyield.

10 The -- the GMP will reducenetpumpingto reach
ii the perennialyield abouthalf the time or evenone-thirdof
12 the time if the most aggressivepumpingrestrictionsare
13 imposed. TheGMP requires stabilizationsof waterlevelson
14 this sametime frame. The GMPreducespumpingfrom current
15 levelsby 30 percentin the first ten yearsandnet pumpingto
16 perennialyield andstabilizationof waterlevels within 22
17 and35 years.
18 Pumpingreductionsafteryearten will be

informedby robustgroundwatermonitoringto ensure
stabilizationof the watertable is occurring.

So -- so you canseethat the plan envisionsthat
we’re going to be moving towardsstabilizationof the water
levels in the ground,you know, in the basin afterthe first
ten years.
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1 And thenagain,the sametype of questionabout
2 the perennial yieldandwaterlevelsdroppingindefinitely and
3 what is this plan goingto do to help with all that and
4 includingthe vestedrights, again,sametype of answerand
5 the sameinformationprovidedin the answer. And again,it
6 reinforcesthat the GMP requires stabilizationof water levels
7 basedon the sametime frame,again,the GMP will reducenet
8 pumpingto reachtheir perennialyield abouthalf the time or
9 even one-thirdof that timeif the mostaggressivepumping

10 reductionsare imposed.
ii The GMP reducespumpingfrom currentlevels by
12 30 percentstartingin the first tenyearsandthennet
13 pumpingto perennial yieldandstabilizationof waterlevels
14 within 22 to 35 years.

So -- so again,that’s the concept behindthe
plan. And -- and on thisfinal pagethat I’ve cited to you,
StateEngineer recordon appeal 469,there’smoreexplanation
thatbasedon currentunderstandingof the watertable it is
expectedthatpumping reductions wouldstart to stabilizethe
centerof the drawdownarea.

And again,so the commentsbasedon the analysis
that hadbeendoneleadingup to theplan is showingyou -- or
everybody,I guess,quantitativelywhenthe planproponents
thoughtthat the groundwater basinwould start to stabilize,
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1 whenthey will reachthe perennialyield, all thosekinds of
2 things. And I think that hopefully answersthe questionsthat
3 maybeyou had.
4 And obviouslythe StateEngineerlookedat all
5 this andconsideredit in his determinationto approvethe
6 plan.
7 THE COURT: Okay. Thankyou.
8 MS. PETERSON:Okay. Sorry aboutthat.
9 THE COURT: That’s all right.

10 MS. PETERSON:My long -- my long lead in, so...
ii So, Your Honor, I guessone thing that I do want
12 to sayon the recordis that sometimesthere’sthis notion
13 that if we don’t respondto argumentsor we don’t addressit
14 in the oral argumentherethat somehowwe’ve agreedwith
15 the -- the argumentsthat aremadeby thepetitioners.
16 And we’re not hereto restateto you all the
17 argumentsthatwe madein our answeringbrief, and I guess
18 speakingon behalfof EurekaCountywhat I’d like to say is
19 that if for somereasonwe don’t addressan argumentin the
20 oral argumenttoday, it hasbeenaddressedin our brief, by
21 not addressingthe argumenttodaywe’re not sayingthat we
22 agreewith any of the argumentsof the petitioners.
23 And if for somereasonwe agreewith anythingof
24 the petitionerswe havewill definitely let you know. But
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1 don’t assumebecausewe didn’t addresssomethingthat that
2 meansthatwe agreewith the petitioners. And I know the
3 petitionersmakethatargumenttoo. And I don’t think that’s
4 the right inferenceyou candraw from maybenot addressing
5 something.
S THE COURT: Well, this court doesn’tbelievethat
7 if anyoneheredid not makea specificargumentthat they
8 didn’t abandonthe brief. I’ve readall the briefs several
9 times, I’m familiar with them. So becauseit wasn’t mentioned

10 by anyonespecificaLly today this court doesn’tconsiderit
ii abandoned.
12 MS. PETERSON:Thankyou. And thenwhatwe
13 wantedto do is we -- we want to get thecourt to stepbacka
14 little bit and look at wherewe are right now.
15 And the way we look at this is that actuallyby
16 the StateEngineerdesignatingDiamondValley as a critical
17 managementareaandstartingin that ten-yeartime frame to
18 get a GroundwaterManagementPlan in place,kind of what
19 DiamondValley wasgiven alongwith the legislaturein AB419
20 that passedthe new statutes.They werekind of given a new
21 slate,clean,new slate.
22 So it really, I don’t think from our perspective,
23 it doesn’treally matterwhathappenedin the 1980s. It
24 doesn’tmatterwhat happenedin the l990s. It doesn’tmatter
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1 what happenedin the 2000s. It doesn’tmatterwhat happened
2 in2Oll,2013,2015,2017.Thatdoesn’tmatter.
3 Whatmattersis that therewerea majority of
4 groundwaterright holdersin DiamondValley that agreedon a
s plan to get their groundwaterbasinthat hascontinuallybeen
6 pumpedover the perennialyield.
7 Theyhavea plan to get their groundwaterbasin
a out of the critical managementareadesignation.And that’s
9 what’s importantto the court is to look at the plan thatwas

10 -- they -- they proposedto the StateEngineerthat the
ii majority of thoseholderof waterright permitsand
12 certificatesagreedto, that they askedthe StateEngineerto
13 consider,that they askedthe StateEngineerto approve,that
14 the StateEngineerdid approve,that’s what’s importantand in
15 front of you today.
16 And the StateEngineerdid everythingthe State
17 Engineerwasrequiredto do underthe statute. Underthe
18 first subsectionofNRS 533.037,a majority of the groundwater
19 right holdershad to submit the plan to the StateEngineerand
20 it hadto includea plan to removethe critical management
21 areadesignationof the DiamondValley groundwaterbasin.
22 And thatpetition was submittedto the State
23 Engineer. It was submittedby the majority requiredby the
24 statute. And it did havesteps,necessarystepsas I’ve just
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gonethroughwith you to showthat they want to get that
groundwatermanagementdesignationremovedfrom the Diamond

Valley groundwaterbasin.
The StateEngineerconsideredthe factors in NRS

533 -- 534.037(2). The StateEngineerheld the hearingthat
wasrequiredundersubsection3. The StateEngineerapproved
the plan.

8 And -- andhe did everythingthat he was required
9 to do underNRS 534.037andhe did more. He actually

10 specificallyaddressedall the commentsthat he receivedin
11 writing, both I guessbeforeand after the hearing. And he
12 addressedall of the oral commentsthat he heardat the
13 hearing.
14 And that -- I don’t know that I’ve everseena
15 betterjobthat the StateEngineerhasdonein issuingthe
16 order in addressingeverysingle issuethatwaspresentedto
17 him with regardto this plan,bothpro andcon.
18 And Order-- andI think you’ve heardthis a lot
19 before,but Order 1302 is baseduponsubstantialevidenceand
20 the StateEngineer’sapprovalof the plant is rational.
21 His fmdingsgive you reasonto go aheadand
22 approvethe plan that wasapprovedby the StateEngineerin
23 Order 1302. And there’snever--not anyindicationthat
24 therewasany kind of abuseof discretionby the State
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1 Engineer.
2 And the majority of the waterright holdersin
3 the DiamondValley hydrographicbasinthatput this plan,
4 agreedto this plan,put this plan in front of the State
5 Engineer,got the StateEngineer’sapprovalof the plan and
6 now thatplan is beforeyou, they should-- that they should
7 be given the opportunityto seeif thatplan is going to work.
8 And notwithstandingthis appeal,the GroundwaterManagement
9 Planhasbeenput into effect. The plan hasgonethroughthe

10 first year.
ii As you heardbefore, thereis a watermanager
12 that’s beenhired thathasbeenlooking after everything
13 that’s beenrequiredto be doneundertheplan in the last
14 year.
is And actuallyon Thursday,the StateEngineer’s
16 office is going to hold that first annualmeetingherein
17 Eurekato -- as requiredunderthe plan to seehow
18 everything’sgoing so far.
19 So everybody,the majority of thewaterright
20 holdersin the basin,as I said, that theyshouldbe given the
21 opportunity becausethey compliedwith the statute,presented
22 what wasrequiredby the statute,they shouldbe given an
23 opportunityfor their planto work andlet -- let’s seeif
24 everythingthat they lookedat, everythingthat they studied,
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1 respondto it.
2 So whathappenedis with regardto thepetition,
3 the petitionthatwas filed, there-- there-- thepetition
4 was filedby the waterright holders. Theyhada tally of the
5 votes,I guess-- well, we call themvotes,I know the State
6 Engineerdoesn’tlike to call themvotes.
7 But of-- of the groundwaterright holdersthat
8 signedonto the petition, it was a majority of the waterright
9 holdersin the basin.

10 And thenthe StateEngineerdid his own
ii independentanalysisas he wasrequiredto do underthe
12 statutebasedon the recordsin his office.
13 And the StateEngineerbasedon whatheput in
14 his Order 1302,the numberswerea little different from the
15 numbersthat the planproponentshadput in the petition
16 submittedto the StateEngineer.
17 The StateEngineerdecreasedthose-- or it
18 didn’t count, I guess, someof the signersof the petition.
19 Didn’t include someof thosein his vote tallies.
20 But the StateEngineerfurther determinedbased
21 uponhis recordsthat a majority -- as the StateEngineer’s
22 attorneyindicated,that therewas a clearmajority of water
23 right holdersin the basin thatapprovedthe plan.
24 Oneof the otherthings that’s comeout in the
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1 everythingthat theydebated,everythingthat they argued
2 about,everything-- I think there wasa lot of hardwork that
3 went into this plan. Everythingthat theydid, it shouldbe
4 given an opportunityto seeif it -- if it works. Let’s see
5 whathappenswith that.
6 With regardto the argumentsthat have beenmade,
7 Your Honor,what I seeis that therewerecertainarguments
8 madein the openingbriefs by the petitioners. The
9 respondentsrespondedto thosearguments.

10 And thenthe next thingthathappensis that the
11 petitionershavedifferent argumentsin their replybrief, new
12 argumentsin their reply briefandthennew argumentseven
13 todaythat we haven’tseen,as the StateEngineer’sattorney
14 indicated,we got a new argumenttodaythatwejust sawin the
15 PowerPointpresentationby Sadlerregardingsome issuewith
16 someof the peoplethathadsignedthe petition andwhether
17 there wasa majority or not.
18 I mean,we -- we did not seeanyof that argument
19 until today. It’s not in the brief. It’s not in the opening
20 briefof the -- of Sadler. It’s not in the reply briefof
21 Sadler.
22 And, I mean,really I haveto wonderhow
23 importantthat argumentwas if the first time we’re hearingit
24 is today in front of you whenwe don’t evenget a chanceto
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1 briefing that’s beendonein this matteris that therewere
2 maybe arguments-- andagain,this is with regardto Sadler
3 andwhatwe sawin the presentationtoday, therewas an issue
4 that wasbroughtup just in passingin the openingbrief, the
5 respondentsreally didn’t evenhavean opportunityto respond
6 to it becauseof the vaguereferencein the openingbriefof
7 Sadler/Renner,and it wason page10, Footnote59, that they
8 arguedthat the StateEngineerfailed to addressseveral,that
9 wasthe wording,of the six factorslisted in NRS 530.437(2).

10 And then therewasno explanationin the opening
ii brief of which factors thosewerethat weren’t addressedby
12 the StateEngineer. And so obviously I know EurekaCounty
13 wouldn’t respondto thatbecausetherewasnothingto respond
14 to.
is Thenwhenwe get to the reply brief andSadler
16 andRennerthey arguethat pages17 to 20 and thenwe saw
17 quite a few slidestodayhow the StateEngineerfailed to
18 considerthosesix factors.
19 And of coursenumber1, we saw thefirst argument
20 on that in the reply brief, so we didn’t havea chanceto
21 respondto it.
22 And again,we sawthat thoseslidestodaythat
23 showed thatsameargumentthatjust cameout in the reply
24 brief. And of coursewe didn’t haveany opportunityto
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1 respondto that.
2 So as the StateEngineer’sattorneyindicated,
3 that the statuterequiresthat the StateEngineerconsider
4 thosesix factors. The StateEngineerdid consider,the word
5 is considerin the statute,the StateEngineerdid consider
6 thosesix factorsin its order, it’s at page18 and 19 of the
7 StateEngineer’srecordon appeal.
8 And thenalsothe six factorsaresetforth in
9 length in Appendix0. And that is StateEngineerrecordon

10 appealnumber476 to 496. But again,it’s improperfor Sadler
ii and Rennerto arguesomethingin their reply brief that the
12 respondentswerenot given an opportunityto respondto in
13 their answeringbriefs.
14 And thenin the reply briefs for the mostpart
15 the petitionersdid not argueOrder 1303 as not basedupon
16 substantialevidenceor that it’s not a properexerciseof the
17 State Engineer’sdiscretion.
18 Insteadwhat they did is basicallythey invented
19 somepurportedlegal distinctionwith regardto the prior
20 legal appropriationdoctrine. And they’re contendingthat
21 there’sa differencein -- I guessbetweenthe prior
22 appropriationdoctrineandthey’re calling it the remedyof
23 curtailment.
24 And -- andbasically,Your Honor, that’sjust
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1 pure fiction as shownby their own definitions,the
2 petitioners’own definitionsof the prior appropriation
3 doctrinein their reply briefs.
4 And if you look at Baileys’ reply brief at
5 page5. And again,this may havebeenon one of the slides
6 for Bailey today. On page5 of the reply brief at lines 21 to
7 23, Bailey statesthat the prior appropriationdoctrineis
8 baseduponthe notion that the holderof the senior rightis
9 entitledto the full useof his right beforeajunior right.

10 And conversely,a junior right may not usewater
ii from the sourceunlessthe seniorright is hilly satisfied.
12 Your Honor, what thatmeansis curtailmentofjunior rights.
13 That’s exactlywhat that means,their own definition.
14 And thenif you look at SadlerandRennerbrief
15 at page6, andI know this is oneof the Sadlerslides,
16 Sadler/Rennerslidestoday,theycontendthat the prior
17 appropriationdoctrineis whenthe waterright holderhasa
18 seniorpriority datebut that holderis ensuredthathe will
19 receivehis waterduring a time of waterstor -- shortage--
20 sony. Again, thatmeanscurtailmentofjunior rights so that
21 the seniorright canhavehis water.
22 There’s-- there’s -- there’sno difference. The
23 prior appropriationdoctrineis -- is the languagein the
24 statuteour statuteuseswith the StateEngineershall order
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1 withdrawalsby orderof priority. That’s basically
2 curtailmentandthat’s -- the statutetalks aboutpriority,
3 the statute’stalking aboutthe prior appropriationdoctrine.
4 So from EurekaCounty’sperspective,that
5 argumentthat the petitionersmakeagainis an inventedlegal
6 argumentthat’s pure fiction.
7 The otherthing that thepetitionersdo is that
8 they ignorethe factsor the fmdingsof the StateEngineer
9 andthey continueto -- continueto makefactually incorrect

10 arguments.Again, suchas the GMP is nothingmorethana
ii collaborationby junior waterright holdersto abolishthe
12 priority rights of the seniorwaterright holders. And that’s
13 at the Sadler/Rennerreply brief at 6.
14 And again,we didn’t havean opportunityto --

is to -- to look at or addressanythingthat wasbroughtup in
16 the slidestodaywith regardto countingany of the -- the
17 waterright certificatesor permitsthat signedon to the
18 petition.
19 But not accordingto -- to Order 1302,the State
20 Engineer’sorderat 4, it’s the StateEngineer’sappealon
21 recordat4.
22 The StateEngineerfoundthat46.8 percentof the
23 77 seniorwaterpermit rights or certificatessignedthe
24 petition. And the StateEngineerindicatedthat that
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1 represented64 percentof thewaterrights in terms
2 of-acre-feetin DiamondValley.
3 So the StateEngineerwas satisfiedandthe
4 specific languagethat he usedwasthat significantportions
5 of both seniorandjunior rights arerepresentedin the
6 petition. And again,that’s StateEngineerrecordon appeal
7 at4.
8 And thenfootnote36 of the Sadler/Rennerreply
9 brief. And again, I’m focusingon thereply briefbecauseI

10 feel thatwe addressedeverythingin the openingbriefs that
11 were filed by the petitioners. So I don’t want to just repeat
12 those argumentsherefor you.
13 But Footnote36 of the Sadler/Rennerreply brief
14 thereis a statementmadethat somewaterright holderswith
15 seniorandjunior waterrights aregettingmorewaterunder
is the planundertheirjunior rights. Of course,there’sno
17 supportin the record,there’sno slide to the recordfor that
18 statement,that bold statementthat’s madein the reply brief.
19 And so, again,notwithstandingthe findings that
20 the StateEngineermade. And, again,thosefindings are
21 entitledto deferenceandthe StateEngineerlookedat his
22 recordsto determinehow manyseniorandjunior waterright
23 holderssignedon to the plan.
24 SadlerandRennercontinueto makea misstatement
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1 in the argumentsthat the GM? is somethingnothingmore than a
2 collaborationby thejunior waterright holdersto abolishthe
3 priority rights of the seniorwaterright holders.
4 And in the brief-- in their brief Sadlerand
5 Renneralsomadecertainargumentsaboutthe majority of water
6 right holdersbasedon theperennialyield in the math.
7 Theymadesomeargumentsbasedon the mathand
S thatbasedon the perennialyield that all -- you know,senior
9 waterright holdersdidn’t sign on to the plan. But of course

10 they don’t give you their math. I mean,I don’t understand
11 wheretheir math is comingfrom. And there’snothing in the
12 statutethat saysthatyou canonly countwaterright holders
13 basedon theperennialyield. So I don’t know wherethat
14 argumentis comingfrom.
15 But I -- you know,there’sno way for us to
16 addressit becausethey didn’t even showus how they got the
17 math.
18 So I do want to tum to our PowerPoint. And one
19 of the thingsthat EurekaCounty wantedto bring to the
20 court’s attentionis the notion, and this comesfrom Mountain
21 Falls Acquisition CorporationversusState,it’s a decision
22 that came outof May 29th, 2019. It’s anunpublished
23 disposition,but it is cited herefor its persuasivevalue.
24 And it wasjust a nice succinctrenderingI guess

Page186

1 of all the pertinentwaterright holdingsby the Nevada
2 SupremeCourt with regardsto a waterright andwhat interest
3 a waterright holderhas.
4 And again,the Supreme Courtwent throughthat,
5 you know, the waterright doesnot createan ownership
6 interestin thewater, it only givesthe waterright holder
7 the right to lawfully usethe water.
8 And the main thing hereis that thewateritself
9 -- again,gettingto the endof that quote,the wateritself

10 as the statutedeclaresbelongsto thepublic. And the Last
ii sentencetherewaterlaw seeksto balancea watertight
12 holder’spropertyrights with the state’spolice powerto
13 reguLatewaterrights andthe statemaythereforeprescribe
14 how the watermay be used.
15 And that’s exactlywhat the legislaturewasdoing
16 whenthe legislatureenactedAB419, NRS 533.037andNRS --I’m
17 sorry, 534, I keepsaying533,but it’s 534.007and
18 534.110(7). And thenagain,thesearethe statutes.
19 And thenfinally, Your Honor, I wantedto bring
20 to your attentionthat the argumentsthat the petitionersmake
21 in supportof their petitionsignoreagainkind of wherewe
22 startedout againwherewe are today. And whatwas put before
23 the StateEngineerin the petition for the GMP andwhat the
24 courthasto considertoday.
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1 And so therewerecertainexamplesgiven by
2 SadlerandRennerandBailey of what the GMP should have
3 mandated.Again, thoseare irrelevant,and I’m on page6 of
4 the PowerPoint,thoseare irrelevantas they were not put
5 forward in the GMP for approvalunderthe statute. The
6 petitionerscould havedevelopeda GMP with certainprovisions
7 andtried to get the majority of signaturesnecessaryon a
8 petitionto be filed with the StateEngineer,but theydidn’t.
9 There’ssomeitems in the secondbullet point

10 therethat the petitionersargueshouldhavebeenincluded.
11 And again,noneof thoseexampleshavingto do with more
12 efficient crops,restrictingthe seasonof use,implementing
13 waterrights via a program,noneof thoseare -- examplesare
14 restrictedby the GMP andmanyarepromoted. And the cites to
is the GIv1P are in there,Sections21, 22 and23.
16 Again, the only way the GMP canreally work is
17 for individual pumpersto do thosethingsadoptedin tandem
18 with the mandatorypumpingreductionsthat wereput in place
19 by theplan.
20 And again,it was determinedby thoseinvolved in
21 crafting the GMP veryearly on that only the amountof water
22 pumpedcould be regulatedunderthe GroundwaterManagement
23 Planandcouldbe regulatedby the StateEngineer. And not
24 the waysreducedpumpingcould be met or otherland useor
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1 managementmandates.
2 And thenturning to the lastbullet point there,
3 the Baileysargue aboutideasandsolutionsthat were
4 identified as far asbackas 2014. And they supposedlywere
5 the only true local input. But it’s -- it’s importantto
6 understandthat whatthe Baileyswerepointing to heardin
7 JuneandJuly of 2014,over a yearbeforethe critical
8 managementareadesignation.
9 And manyof thoseearly ideasandsolutionseven

10 after the CMA designationsuchas the unbundlingwaterrights
ii from specificreal estate,which is the Youngblueprintdid
12 not moveforward.
13 And so I think that’s kind of oneof the
14 ftmndamentalthings that we sawwith regardto thesearguments
15 that arebeingmadeby the petitioners. They’re arguingabout
16 things thatmay havebeendiscussedearly on in the plan
17 process,but those-- thoseplan conceptsor thoseplan ideas
18 didn’t go forward. And -- andobviously they’re not included
19 in the plan.
20 And specificallywith regardto this argument
21 becomesimportant,specificallywith regardto the Young
22 blueprint. Becauseaccordingto the petitionerstherewere
23 statutorychangesthat neededto bemade forthe Young
24 blueprint. And you’ll seewe havea slide comingup here,the
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1 GMP plan thatwasput beforethe StateEngineeris not the
2 Youngblueprint.
3 And again,gettingto the -- to the briefs and
4 someof the argumentsthat aremade, andthis just recites
5 someof the argumentsthat weremadein the briefs. And
6 again,over thereis a documentthat the Baileys quotedwas
7 written by DeniseMoyle.
a And again,this documentwasneveradoptedby
9 anybody. It was nevercirculatedagainor usedagainkind of

10 at the bottomof the first bullet point, it wasnever
ii circulatedor usedin any official GMP outline.
12 And it wasprovidedat the very beginningof the
13 processfor discussion purposesonly. And again,that’s cited
14 at SBA -- SRA297. And again,that third bullet pointkind of
15 getsto that little argumentaboutthe legislationproposedin
16 2015 or 2017. The -- the -- the plan thatwasput in place
17 andproposedto the StateEngineeris not the Young -- is not
is the Youngblueprint.
19 And there’sno legislationthat wasneededfor
20 the GM? plan that wasput in front of the StateEngineerand
21 approvedby the StateEngineer. The plan is indicated-- if
22 you go throughthe record,the plan is indicatedin that third
23 bullet point, changedsubstantiallyafterthe 2017 legislative
24 session.
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1 And the reasonthe Young blueprintwasn’t in the
2 recordon appeal,the reasonthe StateEngineerdidn’t
3 considerit on that blueprintwasbecausethe Young blueprint
4 wasn’tpart of the GMP plan.
5 And if you notice,Your Honor, thepetitioners
6 did not showyou whatwas in the Young blueprintandwhatwas
7 in the GMP plan andwherethe similaritieswere. And they
8 couldn’t, they couldn’t showthat to you becausethose
9 similaritiesaren’t there.

10 Whoops. And if you go to this slide, Your Honor,
ii this is slide 8, this showsyou all the differencesbetween
12 the Young blueprintor the Australianmodel,not includedin
13 the GMP. And the main--themain componentof the Australian
14 modelor theYoungblueprintwas the -- the total of
15 unbundlingof waterrights.
16 And again,you look at that StateEngineer’s
17 slide thathe hadin his 2016presentationthat says
18 unbundlingof waterrights. And thatmeantyou weregiven
19 your allocationunderthe Australianmodelandyou couldgo
20 usethat anywhere. You coulduseit anywhere,anyplace,
21 anyhow. Not true underthe GMP.
22 In the waterallocationscanbe usedanywherein
23 DiamondValley, but it would haveto be tied to legal wells
24 andtheyhaveto betied to specificreal estate. That’s
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1 already permittedby the StateEngineer.
2 And again,the waterrights that are in a well
3 that hasa specificduty, the conflict analysishasalready
4 beendoneby the StateEngineerfor waterrights in that well
5 for thatparticularduty.
6 Going downto the next -- nextbullet point,
7 there’sno tradingof shares. In Australiaandas Young
8 proposes,sharescalledentitlementsandwaterallocationsare
9 deemedto be tradeable.

10 And again,we’ve cited to you becausethe
11 petitionersput thatYoungblueprint into the -- as an
12 addendumto oneof their briefs. We’ve cited the specific
13 provisionsin the Young whereyou seethe Australianmodel or
14 the Young blueprint. And again,not -- you’re not going to
15 find it in the GMP. And they haven’tshowedyou whereit is

16 intheGMP.
17 And going on to that secondbullet point again.
18 If somebodywantsto own more sharesunderthe GMPthey have

19 to buy them. And if they want to move them,you know, they

20 haveto do a transferof the waterright just Like always.
21 And thewater is still tied to land andstill tied to a well,
22 not unbundledas in the Australianmodel.
23 And thenif you go to the third bulletpoint, no
24 watersharesare setasidefor the environment,that’s another
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1 partof the Australianmodel. And again,pointing to you
2 where in that Youngblueprintpaperthoseconceptsare.
3 Surfacewatersaremanagedconjunctivelyheld by
4 Young systeminterconnectivityin one robustmarket. In
5 Australiathe watermarketis primarily surfacewaterfrom
6 river systems.
7 And again,the cite to the Youngpaperwhere that
8 is. In the GMP there’sno priority tiers of water allocations
9 like thereare in theYoung systemwherecertainwatersystems

10 weightedallocationsto managesupplyrisks. And those supply
ii risks areuses suchas municipalwater.
12 Underour GMP there’sno groundwaterauthority,
13 there’sno CEO, no -- no other effortto removeauthority from

14 the StateEngineer. Again, that’s found at Young, pages22
15 and23.

The GIvIP doesnot reduceall rights by a
proportionsuchthat eachduty alliancewith the best
irrigation practice. Again, that’s found at Young,pages27
and28.

The currentGMP doesnot replacecurrent
interbasissystemto the Torrenstitle registrationsystem,
that’s found in the Young blueprint in AppendixB.

In our GMP there’sno tag tradingwith an
exchangerate forvariousgeographiczonesof water. Again,
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1 partof that all unbundlingthe waterrights in the Young
2 blueprint. And you’ll find that at Young, pages21.
3 Thereis not useof a net allocationsystemto
4 give credit for returnblows, that’s not found in our GMP.
5 That’s Young at page23.
6 There’s noannualandseparateuseapprovalsor
7 work approvalswithout indicatinghow or where someonestores
8 the water. Again, that’s Young, page19. There’s no
9 transactionfees like thereare on Young, page21.

10 There’sno watersharesownedby EurekaCounty
11 for householdsandbusinesses.Again, a key componentof
12 Young at pages24 and27.
13 And there’s-- our plan doesnot usea hundred
14 shareallocationnor the shareformulaproposedby Young. And
15 that’s atpage16 and28.
16 So there’sa reasonthat the Youngplan wasnot
17 in the recordbeforethe StateEngineerandthe StateEngineer
18 did not considerit andwhy it wasn’t includedin the GMP.
19 Becausethe Young planis very different from what the plan
20 that wasproposedto the StateEngineerthat wasagreedto by
21 a majority of the waterright holders.
22 And again,the waterright holders thatproposed
23 thatplan tookinto considerationwhat the stateof the law
24 was in 2017and 2018whenthey proposedthatplan to the State
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1 Engineer.
2 And then withregardto vested water rights,Your
3 Honor, theBaileyshavehadmitigation rights since 1998. And
4 they’ve nevercomplainedin the last 20 yearsaboutthe
5 sufficiencyof their mitigation rights. And they’ve never
S complainedto the knowledgeof EurekaCounty, I want to make
7 that clear.
8 And Sadler settled withthe StateEngineeron its
9 mitigationrights pendingthe final determinationin the

10 Diamond Valleyadjudicationas setforth in the record. And
11 it’s cited in our brief.
12 There’san appealpendingof Sadlers’mitigation
13 rights. Andthe Sadlersmadeit very clear thatthey settled
14 with the StateEngineerwith regardto the mitigation rights.
15 EurekaCounty is the party that appealedthat andhasan
16 appealpendingbeforethe SupremeCourt. And actuallySadler
17 hasargued thatit shouldbe dismissedbecauseit hassettled
18 with the StateEngineer.
19 So it’s really hardfor me to understandhow
20 somebodycansettle withthe StateEngineerwith regardto
21 their mitigationrights andtheir claims that they haveto
22 their mitigation rights andthensomehowcontend thatthey
23 still havesomeoutstandingdamagewith regardto their
24 mitigation.
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1 The sameis true with Venturacci. Venturacci
2 settledwith the StateEngineerandEurekaCountyon their
3 mitigation rights pendingthe DiamondValley final
4 adjudication.
5 And again,that’s cited in our briefVenturacci
5 hadfiled with the Supreme Court.And that’s beensettled
7 probablylike in the last six monthsor somethinglike that.
8 So with regardto vestedwaterrights and
9 mitigation rights, the petitionerschoseto apply for those

10 underground waterrights.
ii And I guessmostrecentlyRennerhasappliedfor
12 mitigationapplicationsandwejust found that out in the
13 reply brief thatwas filed by SadlerandRenner.
14 And with regardto that the only thing I cansay
is is thatwe haveno indicationwhetherthe StateEngineeris
16 going to determine whetherRennershouldbe grantedany
17 mitigationrights.
18 But again,with regardto its claims of vested
19 rights, Rennerhaschosenits remedyandhaschosento apply
20 for mitigationrights from the StateEngineer.
21 And so there’sno claims for anykind of
22 further -- furtherremedies withregardto vestedclaims in
23 this proceeding.
24 And thenthe otherthing I’d like to reinforce
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1 andthe StateEngineerput this in his Order 1302,but it’s
2 found in the recordon appealat page12 and 13.
3 And thepetitionersdon’t addressthis, andI
4 would saythey don’t addressit because theydon’t disputeit,
5 but the StateEngineer indicatedin his orderthat neitherthe
s plain languageor the legislativehistory ofAB4l9 indicate
7 thatmitigationof seniorsurfacewaterrights havebeen
8 adversely affectedby groundwater pumpingas mitigatedby the
9 GMP.

10 And the StateEngineer reliedon the legislative
11 historyof4l9 wheretherewas a specificprovisionin there
12 andthose factors thatthey’ve now beencodified in the 534,
13 subsection2 at one time as originally proposedthe State
14 Engineerwas to considerthe relationshipbetweensurface
15 waterandgroundwaterin the basin,but that wasspecifically
16 amendedout of the bill.
17 And that is found at Eureka County-- it’s the
18 addendum,it’s pages54 and55. And I guessthat wasthe
19 May 25th, 2011 hearing.
20 So, from EurekaCounty’sperspectivewe -- we
21 believethat whatthe petitionersarereally askingyou to do
22 is to legislatea revisedversionofNRS 534.037or 534.110(7)
23 so that their concernswith what shouldbe in the Groundwater
24 ManagementPlanbe in the statute. And they’re not in the
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statute.
And we just wantedto bring to the court’s

attentionthat conceptof separationof powers. You know,
there’s legislativebranch,the executivebranch,thejudicial
branch. And eachbranchis not supposedto stepon the toes
of the otherbranches.

And really what the petitionerswantyou to do
againas I said is to modify the statuteso that their
concernsareaddressed.And that’s not what the legislature

10 did.
11

12

13

14

15

And, in fact, actuallywhen Sadlerboughttheir
propertyin 2011 and they boughttheir waterrights, AB419 was
alreadypassed.So when the currentownersof SadlerRanch
boughttheir propertyAB419 was alreadyin effect.

And arounda critical managementareacould be
16 designatedand a GroundwaterManagementPlan could be adopted
17 for a critical managementarea.
18 So whenthey want their waterrights, again,they
19 took it up to existing law and appliedit to the existinglaw
20 andAB419 was alreadyin effect.
21 And the NevadaSupremeCourt hasbeenvery clear
22 as setforth in that first excerptfrom GallowayTruesdell
23 thatwith regardto the legislativepower, I mean,unlessit’s
24 limited by federalor stateconstitutionalprovisions,the
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poweris practicallyabsolute.
And the lastbullet point is the courtsare

not -- are to be wary not to treaduponthe projectsof the
otherdepartmentsof the governmentincluding the legislative
powers.

Your Honor, kind of gettingto the endof my
preparedarguments,what could havehappenedin this caseis
whenthe StateEngineermadehis designationin 2015, 1 mean,
the waterright holdersin DiamondValley couldhavedone
nothing. I mean,they -- they could, thejunior waterright
holderscould havecontinuedto pumptheir full duty for the
next ten yearsuntil 2025 until they werecut off. But that’s
not what they did.

All the waterright holdersgot togetherandthey
tried to comeup with a plan so that they -- their tvay of
life, their agriculturalway of life could continue,which
benefitsthe whole community.

And they cameup with a plan after a lot of hard
work andpresentedit to the StateEngineer. And each--

again, it shouldbe allowedthe opportunityto proceedso that
everybodycanattemptto usetheir water, that the water
levelscanbe stabilizedin the basin.

Thatbasincanget out of that critical
managementareaanddesignation. We’re trying to figure out
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1 if the court overrulesthe StateEngineer’sorderwhat’s going
2 to happen?
3 Again, as I set forth ii the earlierpart of the
4 argument,notwithstandingtheseappeals,theplan hasbeenin
s place. And it’s beengoing forward for this first year.
S And so if theplan is overruledthere’snot -- I
7 mean,those-- thosepumpingreductionsthat areplannedfor
8 nextyeararenot -- arenot going to go into place. And so
9 we’re wonderinghow -- how the basinis going to be betteroff

10 if the plan is not given an opportunityto proceed,is not
11 given -- thoseplan reductionsarenot given an opportunityto
12 go forward, everybodycanseewhathappenswith the
13 reductions.
14 Therewould be anothersix yearswhereeverybody
15 could try to cometogetherandput anotherplan in front of
16 the StateEngineerandget approval,but thereis somethingin
17 placeright now that the StateEngineerhasapprovedbased
18 uponhis knowledgeandexpertisethat doesn’thavepumping
19 reductionsin the basin.
20 And if the petitionershavea betterideaor if
21 everybodyseesthat this -- this is not working, then
22 amendmentscan be proposedto the plan. Petitionerscancome
23 forward with somethingthat they think is going to work if
24 they canget the majority of waterright holderson board.

1 But we -- wejust -- we can’t -- we can’t figure
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2 out what -- I guesswhat the downsideis of going forward with
3 the plan and-- andgettingtheseplanreductionsin place.
4 And as I first pointedout to you, the plannedproponents
5 believethat -- I mean,you know, immediateresultswill be
6 seenfrom the plannedreductions.
7 And I guessthatprobablygetsme to maybemy
8 last slide. And oneof the argumentsis that they don’t
9 see-- the petitionersare sayingthat they don’t seethat

10 there’sanythingin the recordthat showsreductionof pumping
ii that’s in the order.
12 And again,I citedto you at thevery beginning
13 of the argumentyour information in the recordaboutwhat the
14 plannedproponentsof the provisionsto happenwith the
15 pumpingreductionsthat areproposedin the plan.
16 But thereis somethingin the recordandnobody
17 respondedto it in the reply brief, and I don’t know why. But
18 the recordon appealat page471. Again, thoseare in those
19 questionsandanswersthat werepartof the plan submittedto
20 the StateEngineer.
21 There’sa discussionaboutSection13.13 and
22 perennialyield andjust a questionaboutstabilized
23 groundwaterlevelsandaren’t thosetwo different holes. And
24 again,the plan proponentsof the GMP will work andstabilize
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1 thewatertable. And the answerthereis in that third part
2 down therethat theyhave alreadyseensmall reductionsin
3 pumpinghave createdsubstantialreductionsin drawdown.
4 And so basedon pastmonitoringin Diamond
5 Valley, the pumpingreductionfor the GMP will resultin water
6 levels in the mainproductof your questionstabilizingand
7 even risingin the first few years.
8 So I don’t that thatwasoneof the arguments
9 that the petitionersmade.

10 And, Your Honor, I don’t know, would it be
11 possibleif I could havea five-minutebreak? I did want to
12 respondto someof the furtherargumentswe heardthis
13 morning,but I’m hopingmaybeI can streamlineit and thenI
14 canbe done?
15 THE COURT: Certainly. The courtwill take the
16 five-minutebreak. That’s a reasonablerequest. But given
17 wherewe aretodaylet me talk aboutthe restof the day
18 and/orevening. The Last presentationby Ms. Leonardis
19 upcoming.
20 MS. LEONARD: I’m sorry, I can’t hearyou.
21 THE COURT: The last presentationthatwe would
22 have todaywould be thatby Ms. Leonardon behalfof her
23 clients. And we’re approximatelyabout20 minutesto 5:00.
24 With Ms. Leonard’spresentation,andI don’t want
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1 to go too late in the eveningandI don’t want to takeany
2 time away from any counselwith respectto any arguments,we
3 havesettomorrowmorningaside,andan option that we
4 certainlyhaveis to allow Ms. Petersonto concludetoday.
5 Ms. Leonard,if you preferto startwith your
6 argumentfirst thing in the morning,we can certainlydo that.

It appearsthat we’re going to be heretomorrowanywaybecause
of the fact thatwe havereply argumentsfrom both Sadler
Ranchand fromthe Baileys. I don’t seehow we canget those
donein a reasonabletime andallow counselto argueas they
deemappropriatein this case.

MS. LEONARD: Your Honor, my preferencewould be
to start in the morningjust for the reasonsthatyoujust
statedthat this is an importantissuefor my clients. And
I’d like to makesurethat they havethe time to statethe
argumentsthatwe want to state.

THE COURT: Certainly. And that’s -- that’s why
I broughtthatup at this stagetoday--

MS. LEONARD: Thankyou.
THE COURT: -- to look at tomorrowbecausewe’re

gettingnearthe endof the oral argumentsand wehaveplenty
of time. And that’s beensetaside forit.

So, Ms. Peterson,with your requestthe court
will recessfor five minutes. We’ll checkon you. When

December10, 2019
Page203

1 you’re goodto go we’ll concludeyour argumentand the court
2 will recesstoday.
3 What we’ll do is we’ll reconveneat 9:00 a.m.
4 tomorrow. No reasonwe can’t starta little earlier. All of
5 you arehere. We’ll be here. Thatwill makegooduseof
6 tomorrow’smorning. Okay? So we’ll takea brief recess.
7 MS. PETERSON:Thankyou.
8 (Recess.)
9 THE COURT: We’re herein the continuationof our

10 oral arguments.We havecounsel,the partiespresent.
11 Ms. Peterson,pleasecontinue.
12 MS. PETERSON:Okay. Thankyou, Your Honor.
13 I’ll try to be brief. But I am going to bejumpingaround
14 just becausethis is basedon my notesfrom the argument
15 today.
16 But oneof the things that we wantedto bring to
17 your attentionis that the endcut, reductionsin pumping.
18 Therewas a question. They’re alignedwith the pumpingduty
19 versusbeingalignedwith a permit amountas shownmaybein
20 someof the -- the Sadler/Rennerslidesandthe Baileys’
21 slides.
22 The otherthing with regardto temporarychanges,
23 the StateEngineerdid address thatin his ruling 1302, it’s
24 on page8, SEROA at 9. And again,the temporaiyapplications
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1 aretied to the existingduty.
2 So the StateEngineerhasalreadymadea
3 determinationthat the well, that duty in thatwell hasbeenI
4 guesssubjectto a conflict check.
5 And again,the StateEngineerlookedat this and
6 he determinedthat the procedureoutlined in the GMP was
7 modeledafter the existing law regardingtemporarychanges.
8 And that is -- that is why he approvedit.
9 Therewasan argumentjustbriefly aboutthe

10 advisoryboard. And again,it’s an advisoryboardto the
ii StateEngineer. The StateEngineerretainsfull authority
12 underthe plan.
13 Therewasan argumentmadeandagain,I think
14 this wasby SadlerandRenner,that the majority of the senior
15 waterright holdersdid not supportthe plan. And we think
is that that languageis a little bit of a stretch.
17 Waterright holderswereaskedto sign the
18 petition. Therewerewaterright holdersas we know from the
19 public hearingthat occurredin front of the StateEngineer
20 that maybedid not sign the petition,but they did supportthe
21 plan.

And thatwasGeneral Molycame forward,they
didn’t sign the petition, they hold obviouslymining rights,
but they did supportthe petition andthey cameforward at the
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1 heartof the hearingfor the StateEngineerthat was held here
2 in Eurekaon the plan andcameforwardto put on the record
3 that they did supporttheplan.
4 And we cited to that in our brief. So the
5 specificrecordsto the transcriptcameforwardwithin our
6 brief. But the languagethatjust becausesomebodydid not
7 put their nameon the petition and includethatwith the State
8 Engineerdoes notnecessarilymeanthat they did not support
9 the plan.

10 And again,I think that there’sjust some
11 impreciseuseof languagehereto makean argumentand it’s
12 not factually correct.
13 With regardto -- therewasa slide aboutSB37
14 proposedin 2017with this argumentaboutpriority andthat
15 legislationwasneeded.
16 And if you look at that slide andthe priority,
17 it hadto do with priority of domesticwells, it didn’t have
18 to do with priorities of anyotherwaterrights. S3267,I
19 don’t believethat thatwas everarguedin the brief, but the
20 statementwas madethat the legislaturesaidno to that
21 legislation.
22 And again,impreciselanguage,not what happened.
23 That bill never got out of committee. We don’t know why it
24 nevergot out of the committee,but it wasn’t becauseit was
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1 the vote of the legislature,the chairmanof the committeefor
2 somereasondid not let thatbill go forward.
3 Therewas an argumentwith regardto that
4 Tumipseed’sreportsubmittedby SadlerandRennerwasthe
5 only expertreportin the record. And again,the State
6 Engineerdid considerthat report,obviously it was in the
7 recordbeforehim, but he didn’t -- he declinedto follow
8 anythingin that report.
9 So again,the argumentmadeaboutyou haveto

10 acceptthe Tumipseedreportwould requireYour Honor to
ii substituteyourjudgmentfor the StateEngineer’sjudgment.
12 Therewasstatementsmadethat therewasno
13 indicationof who wrote AppendixD, but if you look at the
14 recordon appeal,it’s SEROA at 318, it’s page101 of the GMP
15 petition.
16 It saysthat SteveWalkerandDaveBugenigwrote
17 Appendix D. Also in onethe slidesgoing throughall those
18 factorsthat are in AppendixD, Sadler/Renners’argumentabout
19 NRS 534.037(2).
20 On the slidesthere’sno cites to anythingin the
21 recordwith regardsto someof thosestatementsthat aremade
22 with regardto the hydrologyof the basinandthosefactors
23 that areunder544 -- 534 -- sorry, 037(2).
24 Therewasan issueabouthow many-- well, they
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1 call themvotes,but like how manyvotesper certificate. And
2 if you look at the legislativehistory, it’s ECOO4,
3 AssemblymanGoicoecheaput on the recordthat the intentwas
4 onevoteper onecertificate.
5 And then,Your Honor, regardingthis pumpingof
6 waterrights that arenot subjectto the plan, if you look at
7 Sections18.4 of the GMP, it’s pages24 to 25 of the GMP, and
8 it’s the recordon appealat 2412.2,there’smany
9 recommendationsmadeabouthow to decreasepumpingof water

10 rights that are not subject-- waterright uses thatarenot
ii subjectto the GMP.
12 So -- so the GMP doeshaverecommendationsand
13 suggestionsfor how to decreasepumpingof those--of those
14 waterrights.
15 And thenthere wasa statementmadethat the
16 bankingdepreciationratesarenot in the report. They are in
17 the reportat page309, it’s SEROAat 526. And therewasa
18 discussionaboutwhatthe compromisewas.
19 And the resultsof the modelingof thebanking
20 depreciationrate -- sony, for the southit was 0.3 percent.
21 But the compromisewasthat the GMP, that wasroundedup to
22 onepercent.
23 And, Your Honor, I think that’s all I have. Your
24 Honor, this was a lot of goodwork thatwasdoneby the water
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1 right holdersin DiamondValley. And the orderis a really
2 goodorderby the StateEngineer. Therewas a lot of work
3 thatwasdoneon this. So EurekaCountywould askthat the
4 courtdenythe petition for judicial review.
5 THE COURT: Thankyou, Ms. Peterson.
6 MS. PETERSON:Thankyou.
7 THE COURT: Thatconcludesthis afternoon’soral
8 argumentsin the case. The courtwill reconveneat 9:00 am.
9 tomorrowmorning. At that time we’ll proceedwith

10 Ms. Leonard’sargumenton behalfof her clients. That will be
11 followed by Mr. Rigdonandthen followed by Mr. Mixson. If
12 that’s the orderyou choose. And thenthe matterwill stand
13 submittedafter that. Okay?
14 The court standsin recess.
15 (Proceedingsconcludedat 4:59 p.m.)
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59(1)
180:7

6

6 (8)
72: 17,19;132:1,4;
168:16; 182:15;183:13;
187:3

60 (2)

87:22; 171:4
60,000-acre-foot(1)

100:1
63,000-acre-feet(2)

99:19,20
64(1)

184:1
6400-acre-feet(2)

54: 19;105:24
640-acre-feet(3)

44:19;45:17;46:1I
640-acre-foot(1)

45:11
66(1)

146:23
67-acre-feet(1)

35:3
69(1)

16:17

7 (7)
15:17;24:1;69:16;
71:6;72:16, 19; 132:4

70(2)
35: 16; 130:7

709 (1)
148:1

70-acre-feet(1)
35:19

73 (2)
$8:8; 165:3

75(1)
76:6

750,000-acre-feet(1)
101:11

76,000(1)
152:24

76,000-acre-feet(5)
29:6,$;43:7;116:9;
143:11

76-acre-foot(1)
43:22

77(1)
183:23

7th (5)
5:24;9:22;19:7,24;
20:22

8

$ (2)
190:11;203:24

80(1)
35:1

81(1)
165:2

813 (1)
104:1

82 (2)
76:5,6

820 (1)
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Case No. CV-1902-348 consolidatedwith casenumbers
CV-1902-349 and CV-1902-350
DepartmentII

IN THE SEVENTH JUDICIAL DISTRICT COURT OF THE STATE OF

NEVADA, IN AND FOR THE COUNTY OF EUREKA

BEFORE THE HONORABLE GARY D. FAIRNAN

DISTRICT JUDGE, PRESIDING

TIM WILSON, P.E., Nevada
State Engineer, DIVISION OF
WATER RESOURCES, DEPARTMENT
OF CONSERVATION AND NATURAL
RESOURCES,

Respondent,

EUREKA COUNTY; DNRPCA
INTERVENORS,

Interveners.

TRANSCRIPT OF PROCEEDINGS

ORAL ARGUMENT, VOLUME II

WEDNESDAY, DECEMBER 11, 2019

EUREKA, NEVADA

Reportedby: Shellie Loomis, RPR
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1 EUREKA, NEVADA, WEDNESDAY, DECEMBER 11,2019,AM. SESSION

2 -o0o-
3

4 THE COURT: Goodmorning,everyone. This is the
5 presentday -- or the continuationof our case,CaseNumber--
6 excuseme, CV-1902 -- excuseme, dash348, consolidatedwith
7 CaseNumberCV-1902-349andCV-1902-350.
8 Yesterday,whenwe took our recess,we weregoing
9 to commencethe argumentof the DNRCPA Interveners.We’ll do

10 that in a moment.
ii Let the record reflectthat the Petitionersin
12 this case,Sadler Ranch,Mr. andMrs. Renner,are appearingby
13 andthroughtheir counsel,Mr. David Rigdon.
14 Also appearing todayarethe Baileysby and
15 throughtheir counsel,Mr. Mixson.
16 The StateEngineeris appearingtodayby and
17 throughhis counsel,Mr. Baldwin -- or Bolotin, excuseme.
18 And Ms. KarenPetersonis here,representing
19 EurekaCounty.
20 At this time then, I will allow Ms. Debbie
21 Leonardto go forwardwith the oral argumenton behalfof the
22 DNRPCA Administrators-- or Interveners,excuseme. Go right

23 ahead.
24 MS. LEONARD: Thankyou, Your Honor. Debbie
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1 Leonardon behalfof the DNRPCA interveners,and I want to
2 point out therepresentativesof DNRPCA, MarkMoyle andMarty
3 Moskovitz areheretodayas well asnumerouspeoplein the
4 audiencewho haveworkedon this GMP.
5 So I want to focusmy argumentson the
6 Petitioners’contentionthat the GMP purportedlyviolatesthe
7 prior appropriationdoctrine. And to do that, I want to
8 createa little bit of factual contextfor who is a, quote,
9 “senior” andwho is a, quote,“junior.”

10 I want to startwith a little bit of historyof
11 the -- of groundwaterappropriationsin DiamondValley because
12 I think this really informsthe issueof prior appropriation.
13 And to do that, I’m citing to the Harrill reportfrom 1968,
14 which is on recordon appealat page20.
15 So the Harrill reportdescribesthat the first
16 groundwaterdevelopmentin the Valley occurredin -- between
17 1948 and 1949,and thatmajorwell drilling efforts started
18 really in 1958. And thenthe numberof new irrigation wells
19 that were drilledwent from 85 to 200 between1961 and 1965.
20 At thatpoint, the areawasthen closedto
21 additionaldevelopment.So what we’ve learnedfrom that is
22 thatthere’sthis really narrowwindow of time when mostof
23 the groundwaterrights weredevelopedin the Valley. So
24 this -- in viewing this issueof prior appropriation,I think

Bailey,Renner,Venturacci,SadlerRanchvs
Tim Wilson NevadaStateEngineer December11, 2019

Page212

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

TIMOTHY LEE BAILEY and
CONSTANCE MARIE BAILEY;
FRED BAILEY and CAROLYN
BAILEY; IRA R. RENNER, an
individual; SADLER RANCH,
LLC; and DANIEL S.
VENTURACCI,

Petitioners,

vs.

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

APPEARANCES:

For Saddler Ranch,
Ira Renner, Daniel
S. Venturacci: Taggart and Taggart, Ltd.

By: David H. Rigdon, Esq.
Carson City, Nevada

For the Baileys: Wolf, Elf kin, Shapiro, Schulman
& Rabkin, LLP

By: ChristopherNlxson, Esq.
Reno, Nevada

For the State Engineer: JamesN. Bolotin,
Senior Deputy Attorney General

Carson City, Nevada

For Eureka County: Allison MacKenzie
By: Karen Peterson,Esq.
Carson City, Nevada

-and-
TheodoreBuetel,
District Attorney
Eureka, Nevada

For DNRPCA: Leonard Law, PC
By: Debbie Leonard, Esq.

Reno, Nevada

For Diamond Valley
Ranch Properties: John Marvel, Esq.

Eureka, Nevada

For the Marshall
Family Trust: Beth Mills, Trustee

Capitol Reporters
775-882-5322

(1) Pages210 - 213



Page214

it’s importantfor the courtto recognizethat this isn’t what
we often seein surfacewaterstreams whereyou have rights
thatwere establishedin the 1850’s or 60’s, andthatwho are,
quote,“senior,” andthenthejuniors comealongin the 70’s,
80’s, 90’s,or eventoday. Thisis a situationwherea lot of
the developmentoccurredwithin a very narrowwindow of time.

So let me turn to the PowerPointthat I put
together,andthis is just straightout of appendixF in the
recordon appeal. AndI providedthe deputy witha copy of
the PowerPoint,so you canhaveit in front of you. And I
realizeit’s not veryeasyto readon the screen, butthat’s
why I gave youa copy.

So whatyou seehereis that the first permit is
from 1951 and thenyou go down the list andyou seethereare
some1951, 1953,you know, reallyjust a handful,maybeten,
through 1960.

And thenyou get downhereto March 7, 1960, and
we seethat thereare a numberof permits thatget --

applicationsthat get filed at that time, including, and
there’san arrowpointing to it, the Baileys. So they are--

their first applicationwas filed March 7th, 1960.
Okay. What’s the secrethere? Did the battery

go dead?
THE COURT: We’ll just be at easea moment.

MS. LEONARD: Thankyou, Your Honor.
THE COURT:We’ll havea lot of assistancehere,

I’m sure.
MS. LEONARD: Okay. So, again,the topof the

next slide is the Bailey’s -- oneof Bailey’s applications
from March 7th, 1960. And if you look down thatentire list
on thatpage,you canseethat nearlyhalf the pageis
consumedby applicationsthat werefiled on that same day,
March 7th, 1960,andthe entirepageis all applications that
were madewithin a six-weekperiodof time.

So the next applicationat the bottomof the page
wasApril 22nd, 1960. Now it’s working. There’sanother
applicationin the middle of the page,again,of the Bailey’s,
March 7th, 1960.

Turning to the next page, again,you look at
this, everysingleapplicationwas filed within a two-month
periodof time in 1960. The Baileyshaveanotherapplication
that was filed May 3rd, 1960.

Now, here’sthe key pieceof this, is that if the
StateEngineerwereto curtail by priority the cutoff, not
accountingfor rechargeinto the aquifer,but the 30,000-acre
foot perennialyield, the cutoffwould be right here, May12,
1960.

Okay. So whenthe Baileyscall themselves,

quote,“seniors,” someof their applicationsarenine days
senior. Theothersaremaybe,at most, two months,quote,
“senior.” And all of thesefolks were workingto get their
applicationsin right aroundthe sametime as their -- the
well developmentis occurringin DiamondValley.

Going throughdownthe restof this list, you can
seehow manyof themare so closeto this curtailmentcutoff,
right? You haveGallagherFarms, theymissedit by, what,
four days. So thatmeansthat the Baileys -- if therewere
curtailmentby priority, the Baileys wouldhavetheir frill
amountof waterand the Gallaghers, becausethey are four days
after this cutoff, theyhavenothing.

And the -- I think that an importantthing about
this is, andwhenyou think aboutwhat’s importantin water
law, is establishingbeneficialuse,putting the waterto
beneficialuse. An applicanthasto be diligent, work the
land, put the waterto beneficialusein orderto satisfy
the -- what’s most importantaboutwater law.

And you seehere thatall of thesefolks who come
afterMay 12, 1960,who knowswhy they couldn’t get to the
StateEngineerfour daysearlierto submittheir applications.
But they, sincethat time, have beenworking diligently to use
thewateron their land, not knowing that, you know, they were
four dayslate, or asyou move downthe list, you know, a few
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weekslate or a few monthslate.
They’vebeen diligently,for the last 60 years,

working the land. And so I think that’s an importantpiece
why DiamondValley is uniqueandwhy this Groundwater
ManagementPlan is appropriatefor this Valley, whenyou look
throughthis list andyou realizethe dramaticeffectsof--
andthe equities regardingwho would be cut off in a strict
prior appropriationcontext.

Now, whenwe were goingthroughthe list thatwe
got up to this point herewherethe curtailmentby priority
cutoffwould be, the thing -- one thing youwon’t seeis
Sadler Ranch,andanothernameyou won’t seeis Renner,and
that’s becausethey don’t haveseniorgroundwaterrights that
would benefitfrom strictprior appropriationcurtailmenttype
of scenario.

They don’t have seniorgroundwaterrights. So
they’re complainingaboutthe fact that this GMPpurportedly
doesn’tincorporateprior appropriation,but theyhaveno
standingto evenbenefit werestrictercurtailmentby priority
going to occurin termsof whetherthey canexercise
groundwaterrights, becausethey don’t haveseniorgroundwater
rights.

The Baileyshave,quote, “senior” groundwater
rights, butas I point out, they’re within days,at most
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1 months,of the divide line betweenjunior andsenior.
2 And I would notethat only -- all the folks who
3 areabovethe dividing line, theonly ones whohavechallenged
4 the GM? arethe senior-- arethe Baiteys.
5 So therewasmuchsaidyesterdayabout,you know,
6 whetheror not seniors,quotesupportedthe GMP, and I think
7 Ms. Petersondid a really nicejob of addressingthat issue.
a But I would point out that there’sbeenno other
9 legal challengefrom any otherseniorwho would havebeen

10 able,understrict prior appropriationsituationand
ii curtailment,would be able to exercisethe full amountof
12 their rights.
13 THE COURT: Ms. Leonard,with respectto all the
14 applicationsin 60’s, did that haveto do with rural
is electrificationor why?
16 MS. LEONARD: I don’t think that electricitycame
17 to the Valley until the late ‘70’s.
18 THE COURT: Late‘70’s. Okay.
19 MS. LEONARD: And I think thesefolks wereusing
20 dieselgeneratorsto pumpwaterin the 1960’s. I’m suremy
21 clients will speakup if I’m incorrectin that.
22 So whenyou look throughthis list, and I did
23 point it out at the top, but youcan lookat it in the handout
24 I gaveyou, that there’sa priority factor. That’s the second

Page219

1 columnto the right, andthis is how the prior appropriation
2 systemis incorporatedinto the GMP. The Petitionersseemto
3 stiggestthat the GMP completelyjettisonsprior appropriation
4 principles,andthat’s simply incorrect.
s There’sa priority factor that’s attributedto
6 the priority dateof a permit, andthat’s seenin this chart.
7 And asyou go more,quote,“junior,” your priority factor is
8 lower andthe conversionfrom-acre-feetto -- or from the
9 permittedrights to, quote,to “shares” is -- addressesthat

10 priority factor.
ii So the fact that thereis this spreadin the
12 priority datesis accountedfor in the GMP with thatpriority

factor. And you cansee,if we continueto movedown this
chart, again,we’re still in June,1960,whenwe get to the
bottom of this pagein ROA5OJ. But thosefolks would be cut
off eventhoughthey’rejust weeks afterthe deadline.

All of thesefolks, theseare all applications
that werefiled at the sametime in the 1960’s,werejust
monthsafter this 30,000-acrefoot cutoff. Thesefolks would
all havenothing undera strict curtailmentscenario.

Turning to the next page,we’re still in the
1960’shere. We’re still just months afterthis cutoff and
you can seehow manyrights would be affectedjust because who
knowswhy they didn’t get their applicationsfiled with the

December11, 2019
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1 StateEngineera few monthsearlier. But they didn’t know the
2 fact that they got themfiled in, for example,December1960,
3 which is what we’re seeingat the bottomof this list on this
4 page,they didn’t know that 60 yearslater, they would be
5 curtailedby priority simply becausethey’ve beenworking the
6 land the sameas anybodyelsein the interim.
7 And you cancontinuedownthe list, andI don’t
8 want to belaborthe point, but herewe are. I mean,we’re
9 just, you know, still going throughthis list of priorities

10 andwe’re still-- we’re not eventhrough 1961. And I’m just
ii doing this to point out that everybodywasworking at --

12 working the land at the sametime. Everybodywas filing these
13 applicationsaroundthe sametime.
14 Again, it’s not as if somebodyhasan 1860
15 priority dateon a surfacewaterstreamandsomeonecomesin
16 laterandthey--youknow, aretruly junior. Undera strict
17 prior appropriationsystem,of course,therehasto be a
18 cutoff somewhereandthereare,quote,“seniors” and
19 “juniors.” But Ijust want to providesomecontextfor what
20 that really meansin DiamondValley.
21 And I want to makeanotherpoint about
22 petitioner’sallegingthat the making-- they makemuchof the
23 fact thatthey stayed,that someof the applicationsor
24 permitsare,quote, “unperfected,”andthat there’sall this
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1 waterout therethat hasn’tbeenperfected,but that wasstill
2 given sharesunderthe GMP.
3 And if you look at this chart, the secondcolumn
4 is the certificatenumber,which meansthat the waterwas
5 perfected.And if you look at the onesthat don’t havea
6 certificatenumber,they’re a changedapplicationwherethe

7 baseright wasperfected,was certificated,and thentherewas

8 a subsequentchangeapplicationthatwas filed.
9 Now, that’s not shownspecifically in this chart,

10 but the StateEngineercertainlyknew andyou could-- andthe
11 StateEngineer’srecordscertainlyshow thatthesebaserights

12 werecertificated.

13 So the petitioner’scontentionthat there’sall
14 these,quote,“unperfected’permitsout there thatweregiven
15 sharesis not supportedby the record.
is On the unperfectedargumentas well, I would
17 point out that at any time the petitionerscould have
18 petitionedthe StateEngineerto declareforfeiture or
19 abandonmentof rights that they claimedwerenot being
20 exercised.They didn’t do so. Thereis a mechanismby which
21 they could do so, andtheyneverdid that.
22 They’rejust complainingthat those,quote,
23 ‘unperfected”rights were then incorporatedinto the GMP and
24 thengiven shares.And what they’re seekingis this very
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1 perverse resultthat therewould be increased pumpingfor
2 peopleto avoid a declarationof forfeiture or abandonment
3 whenthe whole goal of the GMP is to reduce pumping.
4 And the StateEngineer properlyexercises
5 discretionto say,no, we arenot going to do that. We havea
6 problemwith DiamondValley. We are not going to be creating
7 incentivesfor peopleto increasepumpingwhenthe whole goal
8 is to decrease pumping.
9 And thatwasa proper exerciseof a State

10 Engineer’sdiscretionto makethat decision. If the
ii Petitionerswantedto makesurethat peopleweren’t exercising
12 or weren’t holding onto rights that shouldhavebeen-- that
13 haven’tbeenusedfor a periodof time, they couldhavesought
14 to get the StateEngineerto declarea forfeiture or
15 abandonment.
16 The StateEngineer recognizedthat thewhole use
17 it or lose it basisof prior appropriation wouldhave
18 underminedthe whole purposeof the GMP, andI want to talk
19 about nowthe statuteandhow it’s designedto addressthat
20 harmfulnessof the useit or lose it aspectof prior
21 appropriation.
22 And I know the others whocamebeforeme talked
23 aboutthe statutorylanguage,but it’s very importantandI
24 want to emphasizethis, that the statutesaysthat if a basin
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1 hasbeendesignatedas a critical managementareafor at least
2 ten consecutiveyears,the StateEngineershall orderthat
3 withdrawals,including without limitation, withdrawalsfrom
4 domestic wellsbe restrictedin thatbasinto conformto
5 priority rights, here’s the importantpiece: Unlessa
6 Groundwater ManagementPlanhasbeenapprovedfor the basin
7 pursuantto NRS 534.037.
8 So the legislatureexpresslysaidto the State
9 Engineer,you areauthorizedto not conformto priority

10 rights. So thePetitionersaresayingthat thereis this --

11 you know, that this languagesomehowrepealed prior
12 appropriationandit hadto be doneexpressly. I disagree
13 with their contentionthat this is a, quote,“repeal” of prior
14 appropriation.
15 This, I think, is a situation wherethe
16 legislaturehassaid,StateEngineer,you do not haveto
17 conformto prior appropriation principlesin this instance,in
18 this specificsituation.
19 What’s that situation? Wherethere’sbeena
20 GroundwaterManagementPlanapproved. And it assumesthat the

21 Groundwater ManagementPlanwouldn’t conformto prior
22 appropriationto priorities becausethe languagespecifically
23 saysyou don’t haveto.
24 So the statusquo, hadthe legislaturenot acted,
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1 would be conform to prior appropriation curtailedby priority.
2 Cut all thesefolks off who filed their applicationsafter
3 May 12th, 1960.
4 The -- with the GMP legislation,the legislature
5 createdan altemativeto prior appropriation,sayingdo
6 somethingdifferentbecausewe know whathappens.It’s a
7 draconian resultwhenyou cut peopleoff andI -- andthis
8 tableherethat I -- the chart thatI’ve put up on the
9 PowerPoint demonstratesthat perfectly,how -- what is the

10 resultof prior appropriation?
11 It hasdramaticeffectson the peoplewho worked
12 hardandappropriatedwaterjust a few weeksafter their
13 neighborswho would be complete-- and haveworked in this
14 valley for 60 yearsandwould be cutoff understrict priority
15 appropriation.
16 The legislaturesaidwe wantto do something
17 different thanthat. That’s why we’re creatingan exception
18 here. We want to not createthe negativeresultsto the
19 people,to thesocial fabric of the community,to the economy
20 of the county. We want to createan exceptionto that drastic
21 resultand it’s with the GMP process.
22 If thePetitionersdon’t like that, if they think
23 that prior appropriationshould prevail,thenthey needto
24 challengethe legislations, butthey did notdo that. They
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neverhavesaidthe legislaturedid somethingthat violates
the law.

They aresayingthe StateEngineer’s
implementationof the legislationis what’s -- what they have
a problemwith. But the StateEngineeris doingjust that,
implementinglegislation wherethe legislaturesaid wedo not
want the drastic resultsof prior appropriation.

This -- I think that this interpretationof the
statuteis well supportedby basic statutoryconstruction
principles. Again, I saythat this is an express
authorization.There’snothing-- you don’t haveto readinto
any languagehereto seethat this is an expressauthorization
to makean exceptionto prior appropriation.

And I’ve cited in thebrief to somebasic
principlesof statutoryconstructionwherea statuteshouldbe
construedwith a needto promoting ratherthandefeatingthe
legislativepolicy behindthem.

That’s exactly whatthe Petitioners wantto do.
They wantto defeatthe entirepurposeof this legislationby
sayingthat the GMP, that the majority of permitholdershere
in the Valley cameup with is unacceptable.

It would makeno sensefor the legislatureto
approvelegislationthat allows the StateEngineerto stray
from the strict curtailmentprior appropriationandthen limit
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1 the StateEngineer’sauthority to approveonly a GMP that

2 strictly enforcespriorities. Thatcompletelyunderminesthe

3 purposeof the legislation.
4 Becausetherehasn’tbeena, quote,“repeal” of
5 prior appropriation,the State-- the legislaturejust created

6 an exceptionto the doctrinein certainlimited circumstances.

7 There’sno presumptionin favor of the
8 Petitioners,andbothPetitionersarguethat thereshouldbe
9 somekind of presumptionin their favor.

10 There’sno presumptionin their favor. This is
11 expresslanguagein the legislationthat createsan exception

12 in limited circumstances.
13 There’sno repealof a statuteandI think that
14 they -- the Petitionersare leadingthe court down an

15 incorrectpathwhenthey suggestotherwise.

16 To the extentthe court thinks thereis any

17 ambiguity in the languageof a statute,we’ve providedthe

18 legislativehistory. We’ve providedthe statementsmadewhere

19 the legislatorsweresaying,we don’t want thesebadresults

20 that ensuewhenyou cut peopleoff.
21 You candestroyan entirecommunity,you can

22 destroyan economy,you cancreatemajor social issuesthat

23 havereally badresults.
24 The legislaturesaysin the legislativehistory,
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1 we don’t want that. Let’s try to figure out anotherway. I
2 think it’s importantto note that the Petitioners,they don’t

3 disputethat the legislaturecanalterprior appropriation

4 doctrine. And in my brief, I pointedthis out, an exampleof
5 anothertime whenthe legislaturehasdoneso, and that’s with

6 the abandonmentandforfeiture statute.
7 This occurredin 1999andthe legislature

8 recognizedthat, wow, this strict doctrineof abandonmentand

9 forfeiturehasreally negativeeffectson farmers. We don’t

10 want that. We want somethingdifferent andthey changedthe

11 statute. This -- andthis is exactlywhat the CMA designation

12 and GroundwaterManagementPlanstatute,it’s the samething.

The legislaturesaidwe don’t want thesedrastic

results. There’s-- they’re real peopleandthis dramatically

showsthat. Thereare real peoplewho are going to be

affectedby this. Let’s do somethingdifferent. It’s the

samething.
So there’sno disputethat the legislature

certainlyhasauthority to modify the prior appropriation

systemto createsituations,limited circumstanceswherethe

StateEngineerdoesn’thaveto enforceit andnoneof the

Petitionersdisputethat.
The Baileystried to distinguishthat situation

in 1999 from the legislationthat’s at issuein this case,but

December11,2019
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1 theyhaven’tpointedout any logical distinctionthatwould
2 makethe court think that the -- somehowthe legislature

3 cannotalter the effectsof the prior appropriationdoctrine

4 in limited circumstanceswhenit wantsto.
5 I mean,theycould repealthe entireprior
6 appropriationdoctrine,but that’s not what’s occurredhere.

7 And so there’scertainlyno issuewith the legislaturebeing

8 authorizedto do exactlywhat it did in this situation.

9 I want to addressthe argumentmadeby both
10 Petitionersthat somehowcurtailmentis a remedyfor the

ii doctrineof prior appropriation,and I think what their --

12 Ms. Petersonaddressedthis a little andI wantedto
13 underscoreit, that it’s really a distinctionwithout a
14 difference. Curtailmentby priority is not a remedyfor a

15 violation, it is the doctrineof prior appropriation.

16 And I tum backto this distinctionbetween

17 groundwaterandsurfacewaterbecauseI think it’s really

18 important. Both Petitionerssaysthat curtailmentis a remedy

19 that occursin timesof shortage,andthat makessenseon a

20 streamsystemwhereyou havejust a limited amountof water

21 comingdown a streamor river in any givenyear.
22 In the groundwaterbasin,accordingto the
23 Petitioners,there’sbeena time of shortagesinceMay 12,

24 1960. And so you havea situationwhere-- andthis isn’t
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1 just a limited time periodwhere,oh, we needto curtail by
2 priority to dealwith a shortage.This is a basinthat’s been

3 overpumpedfor the last 60 years.
4 So their notion that this is somehowjust a
5 remedyas opposedto the doctrineitselfjust falls flat when
6 you think aboutit in the contextof a groundwaterbasin.

7 The GIvW doesexactlywhat the legislaturewanted.

8 It addressesthe harmful effectsof this useit or lose it
9 concept,andit really preservesthe economyandthe social

10 fabric of this community. It preventswaste. It encourages

11 conservationand efficienciesand it makessurethat the water

12 getsput to the mostproductiveuseat the mostproductive

13 time.
14 So this whole notion that the Petitionershave
15 saidthat the GMP discouragesor allowspeoplenot to put

16 waterto beneficialuse,it’s so backwardsbecausethe whole

17 idea is to put the waterto beneficialusewhen it’s most

18 needed,when it’s going to be mostproductive,and the GMP

19 providesthat flexibility.
20 Now, in my brief, I pointedout anothersourceof
21 legal authority for the GMP. It wasn’t cited by the State

22 Engineerandthe Petitioners,in their reply briefs, didn’t

23 evenaddressit at all. But it’s NRS 534.120and -- which

24 authorizesthe StateEngineer,in his or her administrative
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1 capacity,to makesuchrules,regulationsandordersas are
2 deemedessentialfor the welfare of the areainvolved, and in
3 the interestof public welfare,candesignatepreferreduses.
4 Ms. Petersonpointedout the MountainFalls
S acquisitioncaseyesterday,which saysthatpermitsare
6 subjectto reasonableregulation,andthere’swater law
7 creatingthis balancebetweenthe propertyrights assertedand
8 this reasonableregulation.
9 So all thesefolks with, quote-- or the Baileys

10 with, quote, “senior” waterrights, their wateris subjectto
11 reasonableregulationin a designatedbasin,suchas Diamond
12 Valley.
13 And so this -- we contendthat this statutory
14 authority is a separatebasisby which the StateEngineer
15 could approvethe GroundwaterManagementPlan. Again, the
16 Petitionersdidn’t evenaddressit. Their briefs are
17 completelysilenton that.
18 I want to tum now to what I think aresome
19 rnischaracterizationsof the GMP,itself, andthe processby
20 which it wasapproved. The Baileyshavetried to characterize
21 the GMP assort of being this out -- this subjectto outside
22 influencethat’s not -- wasn’t createdby local stakeholders
23 who actuallyhavereal skin in the game.
24 And I’m surethereare a numberof peoplein this
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1 room whohaveworkedtirelesslyfor yearsto developthe GMP
2 who would be very offendedby that statement,that somehowit

was an outsidejob, that somebodyelsecamein and influenced
the communityfor someotherpurposeotherthanwhat’s
importantto this community.

The recordis really clear. Therearepagesand
pagesof minutesfrom meetings,discussingall sortsof
iterationsof what they cando to createa GMP thatwill work
for this community.

And I -- I’m not going to belaborthe point or go
throughthesenotes. The courtcan readthemon its own. But
it describesa very extensivemulti-yearprocessandwhat the
shows-- the recordshowsvery clearly, is that the proponents
of the GMP spentyearstrying to figure out whatis going to
work for this communityandthey lookedamountall sortsof
different ideas.

You havein there,they -- throughthe Eureka--

not EurekaCounty,but they retainenhancedenvironmental
consultingto do a coupleof studiesto examinesomeof the
economicsof groundwatermanagementstrategies.They looked
at the financial feasibility of a generalimprovementdistrict
to executea watermanagementprogram. They lookedat
potentialwaterset-asideprograms.

Therewerea numberof suggestionsthatwere
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1 really strongfor the walkerscopingprocess.All of these
2 wereconsidered.You can look backat the minutes,they were
3 considered.They were digested,they werediscussed,and
4 ultimately the GMP proponentssaid that thosearenot going to
5 work here. Why? Why -- we don’t haveto answer-- the court
s doesn’thaveto answerthat.
7 But it seemspretty obviousthat if you have
8 seniorswho haveno incentiveat all, simply becausethey’re
9 abovethat May 12th, 1960, cutoff, theyhaveno incentiveto

10 conserve,they haveno incentiveto participatein any
11 program.
12 How areyou ever goingto get a plan in place
13 that will reducethe pumpingenoughto reachthe perennial
14 yield if everysinglepersonthat is abovethatperennial
15 yield cutoffhasno motivationto do any conservation,to do
16 any reductionsin pumping,nothing.
17 They hadto work with that limitation that the
18 systemthat’s in placedoesn’tincentivizeconservationby
19 anybodywho’s abovetheir curtailmentcutoff line.
20 Ironically, the Petitionerspoint out -- they
21 suggestall thesealternativesthat they think shouldhave
22 beenin a GMP, andso manyof them are alreadyincorporated
23 into the GMP.
24 For example,they say,well, you could have
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1 suggestedmetering. Metering is a key part of the GMP. Why?
2 It mandatesthat everysinglegroundwateruserhavea smart
3 meteron their well, a certaintype of smart meterbecause
4 they wanteduniformity.
5 They didn’t want to haveany quibblewith whether
6 therewas a standardizedmeterthatwas recordingwhat was
7 happeningat everysingleperson’swell.
8 They alsowantedto makesurethey hadhigh
9 quality dataandthis hasbeenan issuePetitioners,you know,

10 havearguedthat there shouldhavebeenmodeling,or there
ii shouldhavebeenall sortsof otherdatathat was collected.
12 That is exactlywhat the GMP is going to do
13 becausethey havesmartmetersthat areable to collect the
14 data. There’sgoing to be more dataknownwith regardto
15 pumpingandwhat’s happeningwith the aquiferthan hasever
16 existedbefore.
17 That’s alreadyincorporatedinto the GMP, which
18 the Petitionerssaythatshouldhave beendone. It was done.
19 And thosesmart meters,thosehaveto be installedbefore
20 anybodycanpumpgroundwaterunderthe GMP. They have say
21 that thereshouldhave beenmoreefficienciesincorporated.
22 Well, the useof this technologycreates
23 efficiencies. The ability to allow someonewho really needsa
24 little extrawaterto get themthroughthe seasonandallow a
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1 transferof that wateror a conveyanceof that water, that
2 createsefficiencies. It meansthat nobody’sjust going to be
3 pumpingwaterto makesurethey don’t losetheir rights.
4 They’re going to be putting it to beneficialuseor alLowing
S someoneelseto do so for a limited periodof time or if--
6 when it’s most needed.
7 The GMP talks about seekingout grantsto assist
e with someof theseefficiencies. It talks about,in
9 Section18, bestmanagementpractices. It talks about

10 educationto help peopleunderstandbetterways to irrigate.
11 Thesewere things that weresuggestedthat the petitioner
12 said, oh, your GMP shouldhavehad thesethings asopposedto
13 watermarketing. Thosethings are in the GMP.
14 They saythat the GMPcomponentshouldhave
15 addressedfallowing. That’s also in the GMP wherethere’s--

16 they want to seekfunding to -- for fallow land stabilization,
17 weedcontrol androad control,becausewhenland goesfallow,
18 it hasdetrimentaleffectson neighboringlandsthat arestill
19 being farmed. And thereis a provision in the GMP with regard
20 to waterrelinquishment.
21 So otheraspectsof the GMP, thereis a whole
22 discussionof otherland managementwantingto work with other
23 land managementagenciesto managevegetation,direct runoff
24 into catchrnent basinsfor infiltration into the alluvial
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1 aquifer,useof aeratorsor infiltration equipmentandcloud
2 sealing.
3 So, that -- the GMP is notjust aboutthis
4 conversionto sharesandmovementof shares,you know,
s marketingof shares. It’s so muchmore than that, and the
6 Petitionershavereally tried to focuson this very myopic
7 view of it. That is just simply not accurateandthe court
8 canreferto the record. This is all in the GMP itself.
9 The proponentsalso -- or, excuseme, the

Petitionersalsosuggestedthat the proponentsshouldhave
considereda shorter irrigationseason.But that is, again,
addressedin the GMP, not that the shorterirrigation season
wasn’t neededbecauseyou havea limited amountof water.

The GIV1P allows a farmerto use thatwhenthe
farmerneedsit the most,whetherit’s throughan extended
irrigation seasonor a shorterirrigation seasonor a certain
time of the irrigation season.It createsthe flexibility,
again,creatingefficiencies,ensuringbeneficialuse.

And I think I addressedthe Petitionerssuggested
that all of this couldhavebeenachievedthroughvoluntary
reductions. If you don’t havethe seniorsincentivizedto
reduce anything,then youcan’t get whereyou needto go and
still makesurethat thesehundredsof waterrights that are
below the May 12, 1960, cutoff still can stayactive farming.
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1 I want to just take a minute to talk aboutthis
2 term “unbundling,” becausethe Petitionershavethrown this
3 arounda lot. I think that Ms. Petersondid an excellentjob
4 yesterdayof pointing the court to the differencesbetween
5 this -- the Mike Young, his paperon what a watermarketing
6 scenariocould look like andwhat was actuallyadoptedin the
7 GMP.
8 And I’m not going to go backthroughthat, but I

want to makesurethat the court understandsthat underthe
GMP, the waterrights arestill tied to land. And existing
law allows sales,leases,trades,transfers,all of those
things,just with a lot motetransactioncosts,a lot more
obstaclesto getting watermoving to whereit needsto go and
beingusedmost efficiently.

So I think that the court neednot concernitself
with whetherthis is just sort of this free-wheelingwater
marketbecausethat’s not the caseat all.

Again, I would referthe court to Ms. Peterson’s
PowerPointwhereshemade-- shedemonstratedvery clearly
what the Petitionershavereally takenout of context,which
is, this is notjust hook, line and sinker,acceptingwhat was
proposedin Mr. -- or ProfessorYoung’s reportor paper.

This is -- this was an organicallygeneratedby
the stakeholdersin this valley, a plan thatworks for them,
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1 that is tied to the principlesof prior appropriationwithin
2 the flexibility thatwas createdby the GroundwaterManagement
3 Planstatute.
4 OneothercommentI want to makeaboutthe
5 Petitioners’characterizationof the GMP, they take issue--

6 yeah,andthey took issueyesterdaywith how the voteswere
7 tallied, andthat in some instances,they take issuewith the
8 fact that the only waterpermitsthatwere usedin the tally
9 werethosewho havegroundwaterpermits,andthat makessense.

10 Why? Becausethe GMP statutefalls under Chapter534 of
ii NevadaRevisedStatutes. That only addressesgroundwater.
12 It would makeno sensewhenyou look at that
13 statuteto say,oh, and it mustincludesurfacewater, too.
14 And the statuterefersto the -- whenit’s talking aboutwho
15 getsto participatein the GMP process,it refersto the
16 basin,which suggeststhe aquifer.
17 So the StateEngineercorrectly interpretedthat
18 languageandthe locationof the statutewithin Chapter534 to
19 say this shouldonly be the groundwaterpermit andcertificate
20 holderswho vote on the GMP. Plus it makessensebecause
21 they’re the only onesaffectedby it.
22 And I alsojust want to stateas an asidethat
23 yesterdayMr. Rigdonwas -- he was talking aboutthe -- that
24 there wassomehowincorrectnamesor namescountedtwice or
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1 somethingof the sort. I’m honestlynot surewhathis --

2 exactly the point he was trying to make,andof course,he
3 hadn’t showedus thatbeforeyesterday.So it shouldn’tbe
4 includedor considered.
5 But it seemedto us that he was referringto
6 aggregatedrights, ratherthan the actualexistingrights with
7 the nameson existingpermits.
8 And so to the extentthe court is planningto
9 considerany of that, which I think would be incorrectbecause

10 it’s outsidethe record,I think that the court needsto look
11 very closelybecauseI don’t think he -- Mr. Rigdongot the

namescorrectin his analysis.
What -- oneotherpoint with regardto the GMP.

The Petitionersmademuchof this suggestionthat evenafter
35 yearsthe GM -- the pumpingis still not reducedbelow the
perennialyield, and I know Your Honor, yesterday,askedabout
the math. And I want to point out a couple thingsaboutthis.

First of all, the legislationdoesnot createa
time frame in which a basinhasto be in balance. The
legislationis completelysilent on that issue. It createsa
time frame in which a GMP hasto be developedaftercritical
managementareadesignation,but thereis no deadline.

Thereis nothingthat saysthe StateEngineercan
only approvea GMP if it envisions gettingthe basininto
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balancewithin X numberof years. Nothing. There’sno
limitation on that whatsoever.

Now, the benchmarkreductiontable in the GMP
goesout 35 years,but it -- it’s not the endof the GMPif--
until the StateEngineeris comfortabLethat the basin’sno
longera critical managementarea.

So the maththatYour Honor wasconcemedabout
yesterdayshouldbe a concern. Also, and I think Ms. Peterson
pointedthis out really nicelyyesterday,that the benchmark
reductiontabledoesnot accountfor rechargeinto the
aquifer. And these,of course,are irrigation rights whereif
you’re, you know, accountedfor consumptiveuse,there’salso
going to be recharge backinto the aquifer.

So I think that is an areathat the courtneed
not concernitselfwith. There’sno requirementwith regard
to any specifictime framethat the StateEngineeris bound
by, andthe GMP is very cLear, in multiple places,that the
goal is to get the basinpumpingreduceddown to the perennial
yield.

So the benchmarkreductiontablethat contains
the first 35 yearsof GMP existenceis not the -- what the
court needsto focus on. The court can focus on the language

in the GMP that saysthe goal of stabilizingthe aquiferand
gettingthe pumpingbelow the perennialyield satisfiesthe

1 requirementof what the legislaturewanted,which is exactly
2 that.

A couple morepointson the perennialyield.
First of all, the GMP, itself, saysthat thebenchmark
reductionsare,quote, “preliminary”andsubjectto revision.
The GMPis subjectto amendment.The -- thereis the notion
that the understandingof perennialyield may be refinedand,
in fact, the latestUSGSreporthasthe perennialyield for
Diamond Valleyas 35,000-acre-feet.

So the statute NRS534.037just requires thatthe
GMP implementstepsfor removalfrom the -- a critical
managementareadesignation. It does notrequirea time
frame.

14 We objectedyesterdayto the petitioner’s
15 referenceto materialsoutsideof the administrativerecord.
16 I want to reiteratethatobjectionhere. I think it’s
17 inappropriatefor the court to considerthings that camethat
18 werenot providedby the StateEngineerin the record.
19 I think the court alreadyreachedthat conclusion
20 with the motion in limine ruling. I think it’s inappropriate
21 for the court to look at other legislativesessionsin terms
22 of whatmight or might not haveoccurred.
23 I think Ms. Petersonaddressedthis, as did
24 Mr. Bolotin. But any of the statementsto the extentthe
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court is going to considerthem,which again,I think would be
inappropriate,any of the statementsthat the StateEngineer
might havemadein othercontextsarenot official agency
interpretationof the law underthe given factsof the GMP
that wassubmittedto the StateEngineer.

And I think that thereis caselaw in Nevada,
StateversusDragsten,89 Nevada478. There’sthe Good
SamaritanHospitalversus Shalaylacasethat Mr. Bolotin cited
yesterday,50$ U.S. 402, that saysthat an agencycan change
its view if it believesit’s groundedon a mistakenlegal
interpretation. It’s not disqualifiedfrom changingits mind.

So in conclusion,I want to saythesethings.
First of all, I think this GIvW is exactlywhat the legislature
contemplated.It is a solutionto a problemthat the
legislatureknewexisted,it knew the resultof what would
happenif the prior appropriationdoctrinewereappliedin all
of its strictnesswhereall of thosepeople,anybodywho came
afterMay 12, 1960,would be packingup and leaving, going
bankrupt,defaultingon Loans. This communitywould be
destroyed.

It was approvedby a majority of the permit
holdersandI think this is a really interestingpoint, that

the legislaturecould havesaid,we wantedto be approvedby
95 percentof the permitholdersor 90 percentor 85 or $0 or
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i 75 or 70. It didn’t saythat. It saida simplemajority is
2 goodenough.
3 So the legislaturerecognizednot everybodywas
4 going to be on board. In fact, almosthalfof the people
5 might not be on board. But as long as a little bit morethan
5 half are on board,the legislaturewould be happy withthe GM?
7 andthat’s an importantpoint for the court to take-- to
8 digest,I think, becauseif the legislaturewantedto make
9 surethat therewas moreby it, it would havecreateda higher

10 thresholdfor approval,and it didn’t. It just wantedto see
ii what could a majority of peopleapprove.
12 As I startedwith, andI think the -- this chart
13 makesclear, the GMP accountsfor priorities. It createsthe
14 priority factor. It addressesthis spreadthat existswith,
15 again,very narrowwindow of time andaccountsfor the
16 seniorities. So again,this isn’t a situationwhereprior
17 appropriationhasbeencompletelykicked out the door.
18 The GMP alsotakesthe necessarystepsto bring
19 the basinbackinto balance. And I reiteratethat if the
20 Petitionersdon’t like this legislation,they shouldhave
21 challengedthe legislation. This is a situationwherethe
22 StateEngineeris just implementingwhat the legislation
23 allowed,and the legislaturesaid,you don’t haveto conform
24 to priorities.
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1 So herewe are, the court is sitting as an
2 appellatecourt. This is a petition for judicial review. The
3 standardof review is clearthat the court can’t substitute
4 its judgmentfor that of a StateEngineer.
5 It looks to whethersubstantialevidencesupports
6 the StateEngineer’sapproval,which we think that there’s
7 amplesubstantialevidenceto supportthis GMP as well as a
8 local effort. It addressesthe statutoryrequirements.It
9 checksall thoseboxes,andfor that reason,we would request

10 that the court affirm the StateEngineer’sapprovalof the
ii GMP.
12 THE COURT: Thankyou very much,Ms. Leonard. At
13 this time, the court will takea brief recessto allow either
14 Mr. Rigdonor Mr. Mixson to get setup. Takeabouta
15 five-minute recessandwe’ll go forwardwith the reply
15 arguments.The Court’s in recess.
17 (Recess.)
18 THE COURT: We are in the continuationof our
19 case. We haveall the partiesandour counselpresent.
20 Mr. Rigdon is preparedto go forward with the Rennersand
21 SadlerRanchreply.
22 MR. RIGDON: Thankyou, Your Honor. Okay. Thank

23 you, Your Honor.
24 Yesterdaywe presentedyou all the reasonswhy
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1 Order 1302 shouldbe overturned,andI think I’m going to
2 quickly go throughandrespondto someof the commentsthat
3 werebroughtup in the respondent’sarguments,andgo
4 throughnine of thosereasonswhy Order 1302 doesn’tmake
5 sense.
S The very first oneof them, I think you really
7 keyedin on it yesterday,Your Honor. You askedthe State
8 Engineer,explainto me the math. Explain to me the math
9 behindwhetherpumpingactuallycomesbelow the Groundwater

10 ManagementPlan, and I don’t think you got an answerfrom the
ii StateEngineer.
12 EvenMs. PetersonandMs. Leonardtried to come
13 in and say,well, becauseof net consumptiveuseand that’s
14 why it doesn’thaveto actuallyget down to 30,000-acre-feet

is of pumping.
16 But let’s rememberwhat the simplemathhereis.
17 The numberone thing, the numberonerequirementof the
18 statutefor GroundwaterManagementPlan is that it bring
19 withdrawalsand the statuteusesthe term “withdrawals,” not

20 pumping,withdrawalsbelow theperennialyield.
21 That’s what it’s got to do, and it’s all
22 withdrawals. The statutedoesn’tsayonly withdrawalsthat
23 are subjectto the plan, only withdrawalsthat do this
24 particularthing. It sayswithdrawals,all withdrawalsin the

Page245

1 basinhad to comebelow the perennialyield becausethe
2 perennialyield is a perennialyield for everyonein the
3 basin,not just the peoplesubjectto the plan.
4 And the GMP clearly doesnot do that. Right
5 here,on the screenis thepumpingreductionsthat areunder
6 the plan. What we seeis underthe benchmarkpumping
7 reduction,at year35, the amountof withdrawalsandthis is
8 just the waterrights subjectto the plan,not all the
9 withdrawalsin the Valley, only comesdown to

10 34,200-acre-feet.
ii Underthe mostaggressiveschedule,it only comes
12 down to 33,440-acre-feet. And like we talkedabout,that’s
13 not all the withdrawalsin the basin. That’s not all the
14 peoplewho havea claim on this perennialyield.
is We haveanother5,000-acre-feetof non-irrigation
16 permitsthat haveclaimsandthenwe havethe Venturacci,the
17 Sadlerandthe Bailey permitsthat haveanother
18 6400-acre-feetof pumping.
19 So we’ve got 45,000-acre-feetof withdrawals
20 from the basinin a basinthathasa 30,000acrefoot
21 perennialyield. That is the fundamentalproblemwith the
22 GroundwaterManagementPlanand theyjust can’t get aroundit.

23 Thereis no way to get aroundit.
24 And whenwe talk aboutthe consumptiveuse
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1 portion, the consumptive-- the non-consumptiveuseportion
2 doesn’teven comeinto play here,andthe reasonit doesn’t
3 comeinto play is becauseit only appliesto irrigation water.
4 So the consumptive-- this ideathat there’sonly
5 a portion of the waterright that’s consumptivelyusedand a
S portion that’s not consumptivelyused,that’s true whenyour
7 mannerof useunderyour permit is irrigation becausesomeof
8 the waterwas spilled on the groundandnot go into theplants
9 andreturnbackto the groundwateraquifer.

10 But rememberthis plan saysthese permitsareno
ii longer boundto an irrigation mannerof use. That’s what it
12 says. They canbe -- theseshareallocations,this
13 34,000-acre-feetof pumpingcanbe usedfor mining, it canbe
14 usedfor industrialactivity, it canbe usedfor any lawful
15 usein the Stateof Nevada.
16 So we canttdiscountconsumptiveuseevenif we
17 wantedto, andevenif we did, it wouldn’t bring the pumping
18 below. There’snot 15,000-acre-feetof nonconsumptiveuse.
19 And so evenif we did, it wouldn’t bring it down.
20 But you can’t takethat into accountbecausethe
21 plan, itself, sayswe canusethis waterfor anythingwe want.
22 We can fully consumethis water. That’s what the plan says.
23 Now, the othersimplemaththat we broughtup to
24 you yesterday,and this onehasbeencompletelyunaddressedby
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1 the Respondents,andthat’s the 2016 USGSreport. In that
2 report, the United StatesGeologicSurveyfoundthere’san
3 imbalancebetweenrechargeanddischargein this basinof
4 63,000-acre-feet.That’s the imbalance.
5 And we heardthe Respondentsfor EurekaCounty,
S Ms. Peterson,shetold you the exactsamething I told you.
7 Shesaid, let’s go to the order,go to Order 1302,and look at
8 that oneparagraphwherethe StateEngineertalks about
9 perennialyield.

10 We want to look at thatparagraphbecausein that
11 paragraph,what the StateEngineersaysis that in order-- he
12 saysat the very endof thatparagraph,in orderfor the GMP
13 to achieveits goal of stabilizinggroundwaterlevels,
14 rechargemustequaldischarge.That’s what he says. That’s
15 the waterbalanceequationthat the StateEngineerusesto
is determinewhetherequilibrium is met in the basin.
17 They have63,000-acre-feetimbalanceright now,
18 at the start,andthey’re only reducingpumping. The only
19 withdrawalsthat they’re reducingby 42,000-acre-feet.That
20 leavesa perpetualimbalanceby my simplemathcalculationof
21 21,000-acre-feet.
22 More withdrawalswere discharged,werecontinued
23 to exceedrecharge,andtherefore,by the StateEngineer’sown
24 analysis,waterlevels will not stabilizeandthe GMP goals

December11,2019
Page248

1 cannotbe met.
2 Bottom line is that the plan doesn’tdo the one
3 thing that the statuterequiredit to do, andthat doesn’t
4 bring pumpingbelow the perennialyield.
5 Now, the secondreasonthe GMP -- that the Order
6 1302 shouldbe overturnedis becausethe GMP forcibly,
7 forcibly seizeswaterfrom senioruserswho did not agreeto
8 the plan, and it redistributesit amongthejuniors. Thereis
9 no questionthat that is what this plan does. It takeswater

10 from unwilling seniorsandredistributesit to juniors.
ii But that’s not what the testimonyin 2007 said
12 that they werecontemplatingwhenthey authorizedgroundwater
13 managementplansto be made. We put up the -- we put up some
14 of that on our slidepresentation,testimonythat said the
15 plansare supposedto be voluntary. They’re supposedto be

voluntary.
Pumping-- or statementsthat said -- andjust to

talk aboutwhat Ms. Leonardjust broughtup, she’swondering,
well, there’sno incentivethen. If it hasto be voluntary,
what’s the incentivefor seniorsto participate?Well, this
is doneall over the westernUnited States. Thereareall
kinds of areaswherejuniors cometo seniors.

A lot of times it’s like junior municipalwater
entitiesandthey cometo seniorirrigatorswho generallyhave
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1 the seniorwatersrights, and theysay,hey, if we invest in
2 your farm andwe help you put in, andwe pay for andhelp you
3 put in the drip irrigation andthe better-- andline your
4 ditchesand do the things to conservewater, if we put that in
5 for you as an incentive,will you give us thewateryou save,
6 and let us useit asjuniors. And peopledo that all the
7 time. Thesearevoluntarytransactionsthatareenteredinto

8 all the time in water law.
9 So therearewaysto incentivizeseniors,but you

10 haveto fully compensatethem. This plan doesawaywith that
ii altogether. It sayswe’re going to takeyour property,we’re
12 going to distributeit amongeverybodyelse andtoo bad for

13 you.
14 The assemblymanwho sponsoredthe bill
15 AssemblymanGoicoecheais clear. He saidthat thejuniors,
16 not the seniors hadthe burdento figure out how to craft a
17 GM? and howto do it andhow to reduceandcut the pumping
18 amongstthemselves.That’s what the assemblymansaid in the
19 legislativehistory. The burdenwas on thejuniors. There
20 was no authorizationto go forcibly takewaterfrom seniors

21 andredistributeamongthejuniors.
22 And thatbringsme to my third point. The third
23 reasonOrder 1302 shouldbe overturned,becauseit
24 fundamentallychangesthe prior appropriationdoctrine. And
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1 to do that, thereneedsto be expresslanguagein the statute.
2 Thereis not expresslanguagein the statute. We
3 put up the statutefor you. We’re the only onesthatdid
4 actuallyput it up on the screenfor you, andwe went through
5 the statute.
s And it saysthat -- we’ve alreadyhada statute,
7 Subsection6 in 534.110,and that statutewas the curtailment
8 statutethat providedthe curtailmentremedyfor enforcement
9 of prior appropriation.

10 And they took that andthey -- but it said “may”
11 in 110.7,andthey took that “may” andtheyput it in 110.7,
12 andthey turnedit into a “shall.” That’s what they did. The
13 goal was to say if it hasn’tbeendonefor ten years,that
14 they are-- I mean,if the CMA hasbeenin placefor ten
is years,the StateEngineershall curtail unless,andwhat the
16 “unless” is for is the “shall curtail.”
17 The unlessisn’t for unlesspriority, it’s
18 unless-- he shall curtail unlessa GroundwaterManagement

19 Planhasbeenapproved. What that meansis if a Groundwater
20 ManagementPlanhasbeenapproved,he’s no longermandatedto
21 curtail. He still hasthe discretionarypowerunder110.6.
22 That’s still thereandhe can still do that. But he can’t
23 forcea curtailment. That’s what the “unless” languagedoes.
24 It hasnothing to do with an exceptionto prior
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1 appropriation. They haven’t-- andthe allegationthat if we

2 havea problemwith the statute,we shouldgo take it up with

3 the legislature,we don’t havea problemwith the statute

4 becausethe statusdoesn’tsaywhat they sayit says.

5 The statute’svery clear. The statutewasput in
placeand it wasput in placebecause-- andwe put up that,

the purpose. Ms. Leonard’sright, we needto look at the

purposeof the statute. We gaveyou the purpose.
The bill sponsor,himself, saidthe purposewas

to force the StateEngineerto takeaction,that the State
Engineerwasnot getting it done,andthey wanted-- and
groundwaterlevelscontinuedto decline. That was the purpose

of the statute,to force action.
So the legislaturetold us, andI do take

exceptionwith the ideathat this is exactlythe plan that was

contemplatedby the legislature. The legislaturetold us what

kind of a plan they werecontemplating.Theywere
contemplatinga conservationplan.

In the 2011 minutesof the legislativesession,
that word “conservationplan” is usedover andover and over

21 againto describewhat a GroundwaterManagementPlanshould

22

23 And the bill sponsorsaid,he offeredsuggestion,

24 planningalternativecrops,waterconservation,using
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1 different irrigation methods. The StateEngineerthrew out
2 ideasin 2009with nonirrigatingquarters,increasing
3 sufficiencylower consumptioncrops. And whenthey started
4 working on this plan, thoseareexactly the kinds of things
5 that they were looking for.
6 The Walker andAssociates,whenyou look back
7 throughthe record,WalkerandAssociates,whenthey went
8 aroundandsurveyedeverybody.
9 They were talking waterright buyouts,water

10 right buyouts,maintainingprior appropriations.This is what
11 I wasjust talking aboutwith otheralternatives.You cango
12 to the senior,it’s perfectlyacceptablein -- underprior
13 appropriations,to go to a seniorandsay,hey, look, I’ll pay
14 you not to farm this yearif you let me useyour waterto farm
15 this year,andhavethat kind of voluntarytransaction.
16 That’s perfectlyappropriateunderprior appropriation. Those
17 are the kinds of things that they weretalking about.

18 But then it changed.In 2015, the StateEngineer
19 sentMike Young out here,andMike Young said, I got a plan
20 whereyou don’t haveto do that kind of hardwork. I got a
21 plan wherewe canchangethe existingwaterrights systemand
22 we’ll just cut everybodyequally. And you can’t fault people
23 for just trying to glom on andjump onto that. It sounds

24 great. But it’s not legaL. It’s not legal and it doesn’t
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1 conformto the prior appropriationsystemandthe State

2 Engineer,himself, saysit deviatesfrom the prior

3 appropriationsystem.
4 The fourth reasonwhy the ordershouldbe
5 overturnedis that it essentiallyallows for the complete

6 deregulationof waterusein DiamondValley. Unbundlingis
7 deregulation,that’s what it is.
8 Oncethesesharesare issued-- andthis isn’t in
9 the plan, oncethesesharesare issued,all restrictionsin

10 the existingpermitsreLatedto the point of diversion,the

ii placeof use,andthe mannerof usearenow gone. They’re

12 lifted.
13 Ms. Peterson,herself,said,you canusethese--

14 this wateranywherein DiamondValley, andyou can use it on
15 any existingpoint of diversion,not the oneyou’re permitted

16 for, not the oneyour permit saysyou’re limited to hereand
17 not the land the whereyour permit saysyou’re limited to use

18 this wateron your land. It allows it to be usedanywherein

19 the basinon any existingpoint of diversion.
20 Now, yes,she’sright. Technicallythey didn’t
21 follow the muchbroaderunbundlingthat Mr. Youngwas

22 proposing. They narrowedit to DiamondValley becausethey

were worried, underMr. Young’s unbundlingapproach,you could

actuallytransferthesesharesandthey could to an interbasin
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1 transferout of herewith the water, andnobody wantedto do
2 that. So, yeah,theynarrowedit down to only in Diamond
3 Valley, not anywherein the Stateof Nevada. But it’s still
4 completederegulationof thepermits.
5 Noneof this is authorizedby StatuteNRS
s 533.330. It couldnot be clearer. Every singlepermit is
7 allowedone,onemannerof use. Not multiple mannersof use,
8 not any useallowed underthe law like the GMP says. One
9 mannerof use.

10 NRS 533.325is clearthat any changeto a
11 permittedmannerof usepoint of diversionor placeof use
12 shall, it usesthe languageshall, shallrequirea filing of a
13 changeapplicationwith the StateEngineer.
14 You haveto do thatandthereis nothingin the
is GMP statutethat saysthey’re exemptfrom theserequirements.
16 Yet the GM? unbucklesall this andallows the waterto be used
17 anywherewithout changeapplicationson any point of diversion
18 in the basin.
19 Now, they asked-- importantly,Your Honor, they
20 askedfor theseexemptionsfrom theseprovisionsof law. In
21 2017,they convincedthe legislativesubcommitteeto forward a
22 bill on their behalf,andthatbill underSubsection2,
23 Subsection2(c) said,please allow-- well, it doesn’tsay
24 “please” in the bill, but the bill basicallywould allow a
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GroundwaterManagementPlanto imposerequirementsthat are,
quote,not boundto any specificplacesof use,point of
diversionor mannerof use. That’s what it saidin the
legislation. That’s the type of expresslegislationyou need
to overtuman existingstatute.

Thatwas in that2017. Theywouldn’t have asked
for it if they didn’t believetheyneededit, andwe showed
you what the testimonythat they gavesayinghow muchthey
neededthat in orderto makethis plan work. It didn’t pass.

Now, peoplehavebeenquibbling with mystatement
that the legislaturesaidno. Okay? Yes, I cannotpoint to
any resolutionwherethe legislaturesaidno. Absolutely.
The legislaturedid not passthe legislationthat they say
theyneededin orderto makethis planwork, andthat’s the
real key here.

Thereis some-- andI will grantto Mr. Bolotin
in my -- whenI took statutoryinterpretationin law school,
thereis controversyoverwhat effectnot pastlegislation
shouldhaveon cases andon statutoryinterpretation. It is a
controversy. Therearepeopleon both sidesof this issue.

I pointedout the JusticeO’Connor’sopinion and
the FDA versusWilliam Brown tobaccocasein which shedid use

23 legislative historythat showedthe bills hadnot beenpassed,
24 andtherefore,the FDA did not haveauthority. So thereare

caseson both sidesof this issue.
The key hereis they, themselves,saidthey

neededthe legislation. The StateEngineersaidhe needed
this legislationto passandthe legislationdidn’t pass.
That’s the key.

It hadn’t -- it’s not that the legislationdid
not pass andshowsomekind of an intent on the part of the
legislature. It’s that it showsthe intent on the part of the
Respondents.Theyneededthis legislationandthe legislation
didn’t pass.

The fifth reasonwhy Order 1302 needsto be
overtumedis that it doesnot providemitigation for senior

13 vestedwaterrights that havebeen impaired.There’sa strict
14 non-impairment-- a strict non-impairmentclausein the
15 statutethatprotectsseniorwater-- seniorvestedwater
is rights from any impairment. Nothing -- it saysnothingin
17 this chaptercan impair seniorvested waterrights.
18 No mitigation is providedfor seniorsin the
19 plan. And while I appreciatethe fact that Ms. Petersonwants
20 us to start todaywith a cleanslate andjust ignore40 years
21 of history,40 yearsof history whereour clientshavealready
22 hadto suffer a practicalcurtailmentbecause theirsprings
23 have driedup, andthenhaveto fight tooth and nailagainst
24 thesevery Respondentsjust to get an adequatemitigation
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right to coverthat. They want to ignorethat. Just setthat
aside,Your Honor. Let’s ignorethat and let’s startwith
cleanslate today. I wouldn’t want to do that if I wason
their side as well. But we can’t ignore thathistory.

The mitigation rights would be -- the mitigation
rights do not providea full remedyto my clients,andthey
havenever beenintendedto providea fall remedyto my
clients.

Ms. Petersonmadea big dealaboutthe settlement
that we havewith the StateEngineer regardingthe quantity of
the mitigation right that this court ordered for SadlerRanch.
That settlementwas a resultof the fact thatwe havean
adjudicationgoing on, andyour ordersaidwe’re setting this
mitigationright, but that’s subjectto the -- whateverthe
final determinationthat comesout of the mitigation is. And
that wasperfectlycorrectandthat’s -- thatwas good.

So we said, look,insteadof continuingto fight
this up to the SupremeCourt, the amountof this, the quantity
of this mitigationright, let’s just wait until -- we’ll just
acceptthe 5100-acre-feetuntil we finish the final orderof
determinationin the adjudication proceeding,andthenwe’ll
proceedfrom there. And thatwill be the basisof the
mitigation waterright, whatevercomesout of thatproceeding
within the final decree.
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All we werediscussingwasthe quantityof the
mitigationright. Therewasnothing in that settlementthat
saidthat that was the exclusiveremedyavailableto Sadler
Ranch.

Therewasnothingin that settlementthat said
SadlerRanchisn’t entitledto any otherremedies,anything
like that, andthat -- as this court hasdeterminedin the
past,thatmitigationright is only goodif the water’s
available,if the groundwaterlevelsdon’t continueto decline
anddon’t dry up the valley from all the overpumping.

So we do havestandingto be here. We have
standingto be herebecausewe havea mitigation right that is
a groundwatermitigation right. Contraryto what Ms. Leonard
said,we havea groundwatermitigation right thathasa
priority datein the 1870’s. That’s our priority date. It’s
not a few weeksbefore 1970. It’s in the 1870’s.

And that’s why we havestandingto be here
becauseas the waterlevel declineseveryyear, from this --

from now forward, evenif we’re going to wipe the slateclean
in Nevada,from this day forward, my clientshaveto pay
electricity to pull that waterout of the ground,waterthat
usedto flow freely from their springs.

They haveto pay for the costof operatingand
maintainingthosewells and thosewell pumps,and if the water
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1 level declines,they may evenhaveto drill thosewells deeper
2 andpay thosecosts.
3 They’ve neverbeen-- that’s going forward. And
4 if the plan doesnot bring the basininto balance,thosewater
5 levelswill continueto declineandmy clientswill still have
s thoseexpensesandthosehaveneverbeenmitigatedby the
7 peoplewho causedthe problem. So we haven’tbeenmadewhole
8 andthe mitigation rights certainlydoesn’tmakeus whole by
9 itself.

10 So the sixth reasonOrder 1302 shouldbe
ii overturnedis the StateEngineerdidn’t do the analysisthat
12 he wasrequiredto do underthe law. We did bring it up in
13 our openingbrief.
14 We saidtherewere severalof the five -- of the
is six factorsin the law. We saidthere wereseveralof those
16 factorsthat the StateEngineerignored. Therewas one that
17 he lookedat is there-- is there’sa GroundwaterManagement
18 Plan in the basin? No, there’snot. Okay. That’s fine.
19 Five out of six is several.
20 He didn’t do his analysisof thosefive out of
21 six factors. He relied on this appendixD in the Groundwater
22 ManagementPlan. That’s what he said. He saysit right in

23 his conclusion.
24 Thesefive factorsareconsideredin appendixD,
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1 and therefore,the Groundwater ManagementPlan is okay.
2 That’s whathe said.
3 And we broughtup the fact that appendixD
4 doesn’tseemto havean author. There’snothingon it. If
5 you look at just appendixD, theredoesn’tseemto be an
S authoridentified, anythinglike that.
7 Now, Ms. Petersonhelpfully help us fill in that
8 blank that we didn’t know, andshepointedto the email in the
9 recordon appeal. There’san email regardingthe authorship

10 of appendixD. It doesn’tsay in the email thatappendixD
11 was authoredby thesepeople. What it saysin the email,and
12 this is on ROA318,it saysChapter1, the draft Chapter1 was
13 authoredby thesepeople.
14 So we learnedyesterday,and I appreciate
15 Ms. Petersonhelpingus out with this andpointing it out to
16 us, is thatappendixD is apparently whatwasoriginally
17 draftedin Chapter1.
18 And that’s really importantbecausethat email
19 was sentin 2016 andthat’s when-- whenwe looked at our
20 timeline, that’s whendraft Chapter1 wasdrafted. That was
21 draftedbefore. It saysin the email, this is the start,
22 beforewe’ve doneanythingelsein the plan, this givesus a

23 start. So the plan wasn’t evencreatedwhenthat draft
24 Chapter1 was drafted.
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1 So the questionthen-- the obviousquestionthen
2 that is raisedis: How cansomethingthatwas draftedprior

3 to any of the plan andany of the pumpingreductionsput in be
4 consideredan adequatehydrologic analysis,physical
s characteristicsanalysis,waterquality analysis,all those
6 five factorsthat we’re supposedto look at?
7 How can it possiblyevidenceto supportthat the
S plan that wasn’t evenwritten at the time that draft Chapter1

9 was written, how can that possiblybe supportfor determining

10 whetherthe pumpingreductionsin the plansweren’t -- haven’t

11 beendoneyet actuallybring pumpingbelow perennialyield to
12 bring thebasinback into balance?It can’t be.
13 So we do appreciatethempointing that out to us
14 so that we could -- you know, we could learnthat and learn

15 that appendixD is not substantialevidencethat this court
16 canrely on to supportthe StateEngineer’sdetermination.
17 So the seventhmain reasonwhy Order 1302 should
18 be overturnedis that the StateEngineerdid not usethe best
19 availablescienceto review the GroundwaterManagementPlan.

20 This is important.
21 NRS 533.024Sub 1, SubD saysthat the State
22 Engineeris supposedto, quote,and this is a quote,“consider
23 the bestavailablesciencein renderinghis decisions
24 concerningthe availablesurfaceandundergroundsourcesof
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1 water in Nevada.” The legislaturehastold him, you haveto
2 usethe bestavailablescience.
3 The StateEngineeracknowledgesin Order 1302,
4 the groundwatermodelingis an informativetool for projecting
5 the effectsof pumpingreduction.
6 The very thingthat we needto do hereis project
7 the effectsof theseproposedpumpingreductionsin orderto
8 determinewhetherthe plan containsthe necessarystepsfor
9 removalof the CMA.

10 The very thingwe’re looking for here,he says
11 that the groundwater modelingis a very informativetool for

12 doing that. It’s the bestavaiLablescience. But it wasn’t
13 done. It wasn’t used.
14 Now, we’re hearing,well, we’re going to useit
15 in the future. Okay. That’s whatwe’re going to do, we’re
16 going to useit in the future. We’re going to do this
17 monitoringin the future.
18 We heardthe samearguments-- or you heardthe
19 samearguments,Your Honor, in the EurekaMoly case,andthe
20 SupremeCourt heardthe sameargumentsin the EurekaMoly
21 case. Oh, don’t worry, we’re going to do a mitigation plan in
22 the future. We’re going to do a monitoringplan in the
23 future. We’re going to approvethis water right andwe’ll do
24 things in the future. And that’ll takecareof all the
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1 problems.
2 The SupremeCourt said,no, that’s not the way it
3 works. You haveto do those thingsnow. At the time you’re
4 consideringthe plan, the petition,whateverit is, you have
s to do thosethings now, up front, so that we -- so that we
6 know what -- we havethe objectivestandardsto guide the
7 future actions. That’s what Eurekasays.
8 So the eighthreasonwhy the Order 1302 shouldbe
9 overturnedis the voting irreguLarities. I keephearingthe

10 Respondentstalk abouthow this is a communitybasedplan, a
11 majority of the peoplein the communitysupportthis plan.
12 Well, first of all, there’sabsolutelyzero
13 evidencein the recordthat the majority of the peoplein the
14 DiamondValley communitysupportthis plan.
15 Only the -- the only peoplewe know supportthe
16 plan are the peoplewho signedthe petition who actuallyhold
17 permitsfor under-- permitsor certificatesfor underground
18 water. That’s the only peoplewe know supportedit by a very,
19 very slim simplemajority.
20 We haveno input in the recordfrom vestedwater
21 right holderswho didn’t get a vote. We haveno information
22 in the recordaboutwhetherit’s supportedby domesticwell
23 ownersin the basin. They didn’t get a vote. We haveno
24 information in the recordwhetherit was supportedby
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1 non-groundwaterpermit owners. I’ll leaveMr. Mixson to talk
2 moreaboutthat. But there’sno informationin the records
3 whetherthey supportedit.
4 A simplemajority of whole -- of a small subset
5 of the community,holdersof groundwaterpermitssupportedit,

6 andthat is the only thing thatis in the record. And that is
7 evenquestionablebaseduponwhatwe broughtup.
8 Now, peopletook a -- talkedaboutmy analysis
9 andsaidit was outsidethe recordanalysis. Well, it’s not.

10 Let’s -- this is the record,and in the recordhere,we’ve
ii cited to this whenwe did our analysis.
12 In the recordhere,this is the -- this is the
13 tally of the petitionsthat were submittedandwe broughtup
14 the peoplewere-- that permitswerebeing countedmultiple
15 times. That’s right in here. Let’s look at that.
16 If we go to page150 of the record,right here,
17 we seethosepermitsI broughtup, the four of them. 24262,
18 24263,they’re right here. It identifies those permits,it
19 identifiesthe ownerasJamesor PamelaBuffington, and it
20 saysright herethat they were signedfor by DiamondValley
21 Hay Companyandthey count as four votes. So that’sfour
22 votesbeingcountedin the tally columnhere,four votes.
23 We thengo to page152, the very nexttwo pages
24 over, andwe seethoseexactsamegroundwaterrights -- find
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1 it here. Yeah,right up here. Thosevery samegroundwater
2 rights 24262,24263,24264,the exactsameones,they list as

3 being ownedby JohnMarvel andthey say DiamondValley Hay

4 signed,not John MarvelDiamondValley Hay Company,and they

5 countas five votestherein the tally colunm.
6 Thenwe go to 166, right hereat the very end,
7 and weseethoseexactsamepermitslisted, this time with the
8 owner beingDiamondValley Hay Company,the personwho signed

9 the petition on behalfof all threeownerssupposedly,and
10 then-- andthere’sfive morevotesthere.
ii So they tumedfive permitsinto 14 votesin the
12 plan andthat’s in the record. That’s not an analysisI did.
13 All you haveto do is readthe recordto look at it.
14 Thereweresignificantvoting irregularitieshere
15 andthat-- it shouldjust concernthe court. There’sno way,
16 there’s literally no way to tell baseduponwhat’s in the
17 record,whethera majority of groundwaterright holders
18 approvedthe petition.
19 Ms. Leonardnoted,becausewhenwe broughtthis
20 up, that, yes, there’sa differencebetween whatthey said in
21 the petition andwhat the StateEngineeractuallycounted.
22 The StateEngineercounteda fewer numberof permitsand a
23 fewernumberof votes.
24 The problemis the StateEngineerdidn’t include
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1 any analysisin thereto tell us which voteshe was -- or
2 which permitshe wasredacting. We don’t know if theseones
3 that I just mentionedwere someof the onesthat the State
4 Engineerdisregardedor took out.
5 So there’snothing in thereto showus. So
6 nobodycango backandcheckthe work of the StateEngineer,
7 independentlyverify any of the numbersthat he puts out on
8 the -- on that. There’sno analysisin the record.
9 But, Your Honor, the more importantpoint is

10 this: Even if the plan did havemajority support,in this
11 countrya majority of peoplecannot,don’t havethe powerto,
12 by simplevote, forcibly seizepropertyfrom the minority and
13 redistributeit amongstthemselves withoutproviding any
14 compensationwhatsoever.That’s just simply not allowedin
is this country. So it doesn’treally matterif there’sa
16 majority that supportthe plan becausethe majority couldn’t
17 do this anyway.
18 How do we know that? It goesall theway backto
19 the foundingof this country. JamesMadison,writing the
20 federalist51 said, ina societyunderwhich the stronger
21 faction can unite andoppressthe weaker,anarchymay besaid
22 to reign. And we don’t have thatldnd of country,we havea
23 country wherethe ruleof law reigns,not anarchy.
24 The ninth reasonwhy Order 13302shouldbe
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1 overturned. Simply put, the recordon appealis deficient.
2 first of all, there’sobviousinformationthat’s been excluded
3 from the record.
4 As we mentionedyesterday,therewerethreeprior
5 drafts sentto the StateEngineerfor review. He providedred
6 lines andcommentsto thosethreeprior drafts. Noneof that
7 is in the recordbecausethe StateEngineersays-- he sayson

8 page7 of his brief, my considerationonly startedwhenthe
9 actualpetitionwassubmittedto me. That’s what he says.

10 But that’s beliedby the fact thatthreetimes
ii this thingwasgiven to him, threetimeshe reviewedit in
12 detail, andthreetimeshe providedcomments.
13 We don’t know whatchangesweremade. We don’t
14 know from the time theunbundlingplan wasput, you know, they
15 keepsayingthis doesn’texactly matchup with the unbundling
16 plan that Mike Youngpresented.We don’t know what changes
17 were madebecausethe StateEngineerdidn’t includeany of
18 that in the record.
19 The secondreason whythe recordis deficient is
20 it doesn’tincludeanyhydrologicanalysis. As I mentioned
21 before,there’sno independenthydrologicanalysisas to
22 whetherthesepumpingreductionsup hereon the screenwill

23 actuallyresult in the removalof the perennialyield.
24 The only expertanalysisthatwasdoneon that
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1 very questionis the TumipseedEngineeringreportthatwe
2 submitted,andthat concludedthat it didn’t. But thatis the
3 only expertwho haslookedat this andconcludedthat the
4 plan -- andthey concludedthe oppositeof what the State
5 Engineerdid. So he hasno substantialevidenceto support
S his determinationthat the plan somehowdoesdo that.
7 There’salso -- the otherreasonthat -- or the
8 third reasonwhy the recordon appealis deficient is because
9 there’sbeenno ability to examineor challengethe accuracy

10 of evidencerelieduponby the StateEngineerjust asthere
11 wasno showingthe work, showingthe homeworkof how the votes
12 were counted,there wasno showingthe homeworkon the
13 analysisoverthe depreciationrates.
14 Nobodycould independentlyverify that because
15 theyweren’t given the modelingdata,theyweren’t given the
16 model simulation,they weren’t given anyof the datato back
17 thatup. It’s not there.
18 And noneof the -- noneof thepeoplewho created
19 that arepeople thatbeforeMr. Bugenigwho apparentlyalso
20 created appendixD andappendixI, wasneverbroughtin andto
21 explainwhat he did, whathe wassaying,andwasneverallowed
22 to be cross-examined.
23 Finally, therewasno analysisof the vote
24 countingprocedureaswejust said. So for thosereasons,the
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1 recordon appealis deficient.
2 Now, there’sa coupleof miscellaneousthings
3 thatwerebroughtup that I want to addressthatwerebrought
4 up by Respondentsin their arguments.
5 It was saidthat SadlerRanchdidn’t -- or knew
6 aboutthis CMA law when it purchasedthe ranch,andtherefore,

7 it shouldn’tbe surprisedthat the CMA designationallows
8 seniorsto be harmedby thejuniors.
9 But that’s not what the law does. We’ve shown

10 that’s not what the law does. Yeah, SadlerRanchandthe CMA

ii legislationwas thereandthat thatwasthe standard.That

12 legislation,as we said, was to force actionto protectthe

13 seniors. That’s why that legislationwasput in. Groundwater

14 levels weredeclining,StateEngineerwasn’t doing anything.

15 They wantedto force actionby the State
16 Engineer. Thatwould be a reasonto buy the ranch. That
17 doesn’t-- thatwouldn’t haveany issueoverwhether-- that
18 the Sadler Ranchsomehow waivedits claim, its seniorvested

19 right waterbecauseit knew aboutthis legislation. That --

20 it just doesn’tmakeany senseand it doesn’thold water.
21 Otherthings werebroughtup about,well, the
22 goals,the planhasall thesegoals andyou look at the
23 record,that’s the substantialevidence thatthe State
24 Engineerrelied on.
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1 It saysin the plan,our goal is to stabilize
2 waterlevels. Our goal is to bring pumping belowthe
3 perennialyield. All thesegoalsaretheplan andthat’s what

they’re sayingis the necessarystepsto removethe CMA.
But goalsarenot necessarysteps. That’s not

what they are. Goalsare aspirational. I mayhavea goal to
lose50 pounds overthis next year, andI really do needto do
that. But the necessarystepsto get to that goalwould be
dieting, exercise,havinga schedule putin placeto -- that
I’m going to exercisethis muchon this day. Thatwould be
the necessarysteps.

This plan, the only thing they haveis pumping
reductionsthat don’t getbelowthe perennialyield. That’s
it. That’s what they have. It doesn’tcontainthe necessary
stepsandaspirationalgoalscannotfill in for evidence.

It was discussedaboutadjustmentsto the plan
and there wasa big dealmade aboutthis six-yearreview under
the plan, andthat, hey,if things aren’tworking in six years
and the StateEngineerhasthe data,he can comein andwe can
completely-- andhe cancompletely orderthis plan be
changed.

That’s not what the six-yearreview provisionof
the GMP says. Thatprovision, if Your Honorwantsto go look
it up, is Section26.2 of the GMP and it’s found at ROA 246.
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1 What doesthat say? That saysthat six years,
2 they aregoing to havea big meetingout here. They’regoing
3 to bring everybodyin, they’re going to providespecialnotice
4 that’s different from their regularannual meeting.
5 But the purposeis just to, quote,“seekinput”
6 as to whetherthe GMP shouldcontinue,endquote. That’s it.
7 That’s just -- that’s the purposeis to poll everybodyin the
8 basinas to whetherthey -- the GMPshouldcontinue.
9 There’snothingin therethat requiresany review

10 of the monitoringdata,any reviewof scientific analysis.
ii There’sno objectivestandards putin therefor if the
12 monitoringdatashowsthis, thenwe’re going to makethis
13 adjustmentto the plan. Nothing.
14 And remember,this six yearsis still within the
15 time that the plan saysthe StateEngineeris handcuffedfrom
16 makinganypumpingreductionsfor that first tenyears.
17 So evenif peoplecomein andsay,hey,
18 there’s-- the groundwaterlevels are continuingto decline,
19 the StateEngineercan’t do anythingfor another fouryears.
20 And eventhen, after that four years,all he cando is move
21 from this scheduleto that schedule,which all both endup at
22 the same place.It just happensa little bit faster. That’s
23 the six-yearreview. It’s not this big, well, we’ll comein
24 andredo the whole plan.
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1 The StateEngineer,again,broughtup Lewis, the
2 Lewis casefrom New Mexico, andwe seemto be on a backand
3 forth here. At first, it’s got the full pageout of the page
4 anda halfanalysison prior appropriations.It’s dedicateda
5 full pageandcited as -- andit’s the only authoritycited in
6 Order 1302 for the conclusionof the statutecontemplatesa
7 deviationfrom prior appropriation.
8 In his answeringbrief, he goes andsays,oh, no,
9 wejust meantit as an interestingexample. We didn’t rely on

10 it as authority, andthen I believeI heard yesterday,we’re
11 comingbackto, oh, no,no, now it’s persuasiveauthority
12 again. So what is it?
13 Well, there’shugedifferencesbetweenthe Lewis
14 caseandthe presentcase. But the main difference,the main
15 key differencefor this caseis that in the Lewis case,the
16 legislaturereviewedthe plan andsaid,yes, this is okay.
17 And in this case,thatneveroccurred.
18 We hearda commentabout,well, just let us try
19 this. What’s the downside?What’s the downsideto just
20 letting us move forward? We’ve alreadyhired a watermanager,
21 we’re already movingforward. What’s the downside?
22 Well, I shouldn’thaveto saythis, butthe
23 downsideis that peoplearehavingtheir propertyforcibly
24 seized from themandgiven to otherpeople. That’s a huge
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1 downside.
2 Anotherdownsideis the basin’scontinuingto be
3 pumped-- overpumped.This is continued overpumpingof the
4 basinfor 35 years,causing continuingdamageto vestedrights
5 andcontinuing environmentaldamage.There’spicturesin the
S recordon appeal,Your Honor, of the resultsof land subsides
7 out hereas a resultof the watertabledroppingso
8 drasticallyandthe damagethat landsubsidingis causing.
9 Ms. Petersonnotedoneof the differences between

10 Mike Young’s unbundlingplan and theGroundwater Management

ii Plan is that there’sno waterset asideon the Groundwater
12 ManagementPlanfor environmentalconcerns. Yeah,that’s
13 true. There’snothingsetasidein this Groundwater
14 ManagementPlan.
15 Thereis nothingin hereto dealwith the
16 environmentalproblemsthathavebeen createdby a
17 hundred-foot groundwaterdeclinein over 50 yearsthathas
18 resultedin this massiveland subsidence.
19 The choiceis not betweenthe Groundwater
20 ManagementPlanand thecurrentsituation. That’s not the
21 choice. Thechoiceis betweenthe Groundwater ManagementPlan
22 or a properlydraftedGroundwater ManagementPlan. That’s the
23 choice.
24 A GroundwaterManagementPlan thatcomplieswith
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i the law, respectsseniorwaterrights andrespectsthe prior
2 appropriationprinciple.
3 We alsoheardthat our suggestionthat they go in
4 and requireproofof beneficialuseandcancelthingswould
5 actuallyencouragewaste. That was the termthat I believe
6 the StateEngineersaid. It would encouragewaste.
7 Well, Your Honor, wasteis illegal. It’s illegal
8 underNevadalaw to wastewater. You cannotproveup the
9 beneficialuseby wastingwaterbecausewastingwater is not

10 beneficialuse. So if you purposelygo out andjust run a
11 pumpout in the desertso that youcanget a meterreading,
12 that’s illegal. You can’t do that.
13 We heardthat SadlerandRenrierhaveno senior
14 groundwaterrights. Sadler’svestedrights datebackto the
is 1860’s. Rennersdatebackto 1875. They are someof the
16 first waterusersin this basin,a hundredyearsbeforethese
17 1960 datesof thejunior permitholderswho cameinto the
18 valley andpumpedand causeddamageto our rights. If we
19 don’t have standing,I don’t know who does.
20 We don’t dispute- Ms. Leonardput up herethat
21 all this activity happenedin 1960,within weeksof each
22 other. Peoplefloodedthe StateEngineer’soffice with these
23 applications. We don’t disputethat. And we don’t dispute
24 that the StateEngineeroffice at that time, and it’s not the
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1 currentStateEngineer’soffice, but backin 1960,did the
2 wrong thing andapprovedall these permits.
3 That’s not a reasonto not correctthe problem
4 now. Yeah,they did the wrong thing. The burdenis on them
5 to fix it. It’s not on SadLerRanch,it’s not on Renner,it’s
6 not on the Baileys. The burdenis on themto fix the problem
7 that they -- their predecessorscreated. That’s who the
8 burdenis on.
9 It was statedthat a numberof peoplein this

10 room workedreally hardon the GMP andwe acknowledgethat.
Therearea lot of peoplein this room who workedhardon the
GM?.

Among them is Ira Renner,my client sitting right
thereat this table. He took time away from his family andhe
took time awayfrom his farm to serveon the advisoryboardof
this committee. He did his bestto try to provide input. He
wasconstantlyvoteddown, 7 to 1 by thejuniors. He did his
best. He wanteda managementplan that would work, a properly
draft managementplan. But it didn’t happen.

Yeah,peopleworkedon it and it’s too badthat
the end resultof what they workedon doesn’tcomplywith the
law becausethat’s -- therewas a hardwork that went into
this, andwe sympathizewith that. But at the end of the day,
the hardwork hadto producesomethingthat complieswith the
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1 law, andtheydidn’t do that.
2 So with that,Your Honor, we ask thatyou
3 overturn 1302. It doesn’tcomply with the law, it doesn’t
4 havesubstantialevidencesupportingit, and theprocesswas
5 not -- the properprocesswasnot followed in adoptingit and
6 we rest ourcase.
7 THE COURT: Thankyou, Mr. Rigdon. Again, the
8 court will takea brief recessandallow for Mr. Mixson to
9 comeforward andhavethe final reply briefon behalfof the

10 Baileys. The Court’s in recess.
ii (Recess.)
12 THE COURT: Let the recordreflect thatwe’re in
13 the continuationof our case. Mr. Mixson, on behalfof the
14 Baileys.
is MR. MIXSON: Thankyou, Your Honor. I just want
16 to providea brief rebuttalto a few pointsthat the
17 Respondentsmade.
18 First of all, I want to talk a little bit about
19 the MichaelYoungpaper. The StateEngineer, through
20 Mr. Bolotin, makesthe argumentthat the Michael Young paper
21 is not somesort of authority that the GroundwaterManagement
22 Planwasrequiredto adhereto, and Ms. Peterson,and this was

23 echoedby Ms. Leonard,makethe argumentand it was little bit
24 surprisingto me that the Michael Youngpaperis different
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1 than the GroundwaterManagementPlan.
2 And I think Ms. Petersonevensaidthe Diamond
3 Valley GroundwaterManagementPlan is not an unbundlingscheme
4 andthat thereareothermajor differencesbetweenthe ground

5 managementplan andthe Mike Young paper.
6 And, first of all, I would like to point you to
7 portionsof the recordthat clearly showthatDiamondValley

8 GroundwaterManagementPlanwas, indeed,developedon the

9 court conceptsfrom Michael Young, including primarily
10 unbundlingof waterrights.
ii And thatwould be the GMP, itself, on page10,
12 which is at -- on the recordon appealat page227, explicitly
13 statesthat the GM? wasdevelopedusingMichael Young’s
14 conceptsandit evenprovidesa footnote8 in the GMP to the

is Michael Young plan.
16 Additionally, on February24, 2016, the Eureka
17 conservationdistrict senta letter to waterusersin Diamond
18 Valley, andthis is in the recordon appeal,page332. And in
19 that letter, EurekaConservationDistrict saidto the water
20 usersthat theyareproposingto useDiamondValley to pilot
21 test, quote,“unbundlingof waterrights.”
22 So the key point hereis that this -- the Diamond
23 Valley GroundwaterManagementPlan is an unbundlingand free
24 marketwater rightscheme,andthe only way that they’ve been
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1 able to makethat work is to ignorethe prior appropriation
2 doctrinein doing the groundwatersharereductions.
3 And the Michael Young plan, itself, was designed
4 as a voluntarypilot program,but somehowthe DiamondValley
5 GroundwaterManagementPlanwasconvertedfrom this voluntary
6 pilot programto seeif this conceptwould work into a
7 mandatoryandpermanentunbundlingandwater rightsmarketing
8 scheme.
9 And so what they did is the Groundwater

10 ManagementPlan takesthe coreconceptsof Michael Young
11 unbundlingfree marketingof shares,but they don’t usethe
12 sort of nitty-gritty detailsthat Michael Young included,I
13 think, in his blueprintthatwereintendedto protectthe
14 seniorwaterrights.
15 So, of course,there’sbeena lot of discussion
16 aboutthe prior appropriationdoctrineandcurtailmentby
17 priority, andI guesswhereI’d like to starthereis that
18 what we heardfrom Ms. Leonard,I think especiallythis
19 morningwas a lot of fearmongeringaboutcurtailmentby
20 priority, andhow there’s this binary choice. Eitheryou do
21 unbundlingandwatermarketingor there’sgoing to be a
22 curtailmentby priority.
23 And the point that the Baileyshavebeen trying
24 to makein their briefs is that it’s not a binarychoice. You
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canhavea GroundwaterManagementPlanthat can reduceptlmping
in DiamondValley without resortingto blowing up the prior
appropriationdoctrinein favor of unbundlingandwater
rights.

And as I went throughyesterday,a lot of these
conceptsweredevelopedin 2014andthey did not makeit into
the GroundwaterManagementPlan,as leastasmandatory
concepts.

I think Ms. PetersonandMs. Leonardexplained
that someof thoseconceptsendup in variousplacesin the
GroundwaterManagementPlan,but they’re not mandatory.
They’re aspirationalandtheir goals if they’re in thereat

13 all.
And so our argumentis: If you’re going to have

a mandatoryGroundwaterManagementPlan, it cannot-- sorry,

it cannotproduceseniorwaterrights in violation of the
prior appropriationdoctrine. Thereareotherwaysyou can
developa GroundwaterManagementPlan without destroyingthe
prior appropriationdoctrine.

And it’s interestingthat the Respondentsargue,
on the onehand,the only way that this plan, absentthe
unbundlingscheme,could have-- or the only way the State
Engineercancomply with prior appropriationwithout this
GroundwaterManagementPlan is strict curtailmentby pnority.

1 But thenwe heardargumentsthis morning that the
2 unbundlingand the priority factorof convertingwaterrights
3 to sharesactuallydoesconformwith prior appropriation. But
4 that’s not curtailment.
5 So I’m a little confusedwith the respondent’s
6 argumentsthat, on the onehand,curtailmentis the only
7 remedythat complieswith prior appropriation,but thenthe
8 GroundwaterManagementPlanalsocomplieswith prior
9 appropriationbecauseit usesthis priority factor to reduce

10 waterrights to shares. Thoseargumentscan’t both be true.
ii Ms. Leonard,this morning,madean argument,and
12 I’m sorry, I can’t rememberthe statutorycitation she
13 provided,but it wasa statutethat givesthe StateEngineer
14 generalregulatoryauthorityto issuerules andregulations
15 andordersdealingwith the generalwelfare.
16 And Ms. Leonardwasquestioning whyit was that
17 the petitionershavenot respondedto the availability of the
18 StateEngineerto usethis generalregulatoryauthority.
19 And the answer,numberone, is the State
20 Engineer,himself, didn’t rely on this statute. It’s not
21 referencedin Order 1302 asproviding the legalauthorityupon

which the StateEngineerapprovesthe GroundwaterManagement
Plan.

But second,andmoreimportantly, I think, that

1 statutesimilar to the GroundwaterManagementPlanstatutes,
2 it doesnot providethat the StateEngineer,in issuingthese

3 mlesandregulationsfor the generalwelfare,canactually
4 ignoreotherexistingdoctrineand law suchas prior
5 appropriationof beneficialuse.
S So evenhadthe StateEngineerrelied on that
7 statute,it wouldn’t havegiven him the authorityhe needsto
8 avoidcompliancewith prior appropriation.
9 I’d also like to respondto someof the arguments

10 with respectto the Baileys seniorvestedsurfacewater
ii rights. Ms. Petersonarguedthat the Baileys, I think her
12 argumentis essentiallythey waivedtheir right to express
13 their concernthat the GroundwaterManagementPlan doesn’t--
14 doesnothingto affect the impactson their surfacewater

15 rights becausethey havewhat Ms. Petersoncalleda mitigation
16 permit.
17 And, first of all, the Baileysdisputethat their
18 groundwaterpermit at the Bailey Ranchis a mitigationpermit.

19 It actually--thatpermitprecedesthe time of StateEngineer
20 Order 1226, which providesauthorityfor mitigation permits,
21 andthat permit is also extremelyjunior priority date. It’s
22 a 1997 groundwaterright. So it doesnot mitigate the impacts

23 to the Bailey’s seniorvestedsurfacewaterrights at the
24 Bailey Ranch.
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1 The otherargumentthat we’ve heardaboutwhy
2 vestedrights shouldnot be consideredin reviewingthe
3 GroundwaterManagcmcntPlan is that the GroundwaterManagement

4 Plan is not a mitigationplan. Its purposewasnot to
5 mitigate impactsto seniorvestwaterrights.
6 So the StateEngineerdidn’t haveto consider
7 what the impactsto theseseniorrights would be underthe
8 GroundwaterManagementPlan and,you know, whetheror not you

9 want to characterizethe GMP as a mitigationplan,you know,
10 it doesn’treally matter.
ii The Baileysaren’t askingthat theybe mitigated
12 underthe GMP. There’san adjudicationof the basinthat’s
13 ongoingright now wherethoseissuesarebeingdecided.
14 What the Baileys aresuggestingis that the --

15 whenthe StateEngineerreviewedthe GroundwaterManagement
16 Plan,he hada statutoryobligationto analyzewhetheror not
17 the GMP would continuethe adverseimpactsto seniorvested
18 groundwaterrights. Not whetheror not therewasmitigation
19 in the GM?, simply whetheror not it was impactingthese
20 rights. And that analysiswasnot done. They simply stuck
21 their headin the sandandsaid, this isn’t a mitigation plan
22 andwe canignore any impactsto vestedsurfacewaterrights.
23 And finally, Your Honor, I think I want to end
24 with this. There’sbeendiscussionthat the Baileysare

Page283

1 simply displeasedwith the GroundwaterManagementPlanor
2 that, you know, we shouldignorewhat’s happenedin thepast
3 andstartwith a cleanslate.
4 And I think it’s really importantto understand

5 that this isn’t someminor disagreementthat the Baileyshave
6 with the GroundwaterManagementPlan andhow the basinsgoing
7 to be broughtbackinto balance.
8 This is a fundamental questionof whetheror not
9 a GroundwaterManagementPlancando awaywith the

10 foundationaldoctrinesof prior appropriationandbeneficial
11 use. It’s -- the Baileysconcemis not thatthey’re
12 displeasedwith how quickly the basincomesback into balance,

13 althoughthoseareall ripe issues.
14 Fundamentally,though,this is a questionof
15 whetheror not you cantakethe privatepropertyrights of a
16 seniorgroundwaterright holderandreallocatethem acrossthe
17 entirebasinin violation of the prior appropriationdoctrine.
18 And we simply believe,Your Honor, the answerto

19 thatmustbe no, becausethereis no statutorysupportfor
20 doing so underthe GMP statutes.And with that, I thankyou.
21 1 urgeyou to overruleand reversethe StateEngineerOrder
22 1302, andwe appreciateyour time.

23 THE COURT: Thankyou, Mr. Mixson.
24 Beforethe court leavesthebenchthis morning,I

want to just takea momentto expressthe Court’s appreciation
with respectto all counselin this casefor their
professionalism,their knowledge,the thoroughnessat which
theseissueshavebeenbriefed,andyour oral argumentsthat
you presentedtoday.

And all sidesof this casehavepresented
compellingarguments,which the court has listenedto, has
reviewedandwill continueto review in taking this matter
underadvisement.

As I indicatedto everyoneyesterday,the court
will issuea written decisionas soonas it possiblycan,
given the Court’s schedule.Hopefully somemattersopenup on
this court’s calendarthat I canget it out aspromptlyas I’d
like to.

With that, the Court’s in recess.
(Proceedingsconcludedat 11:14a.m.)

STATE OF NEVADA

2 CARSON CITY

3
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J R Harrill

ABSTRACT

This secondappraisalon the water supply of DiamondValleywas made4 yearsafter the first cooperativestudy. The first report
describedthehydrology of the valley undernearlynaturalconditions
and indicatedthat the rechargefrom precipitationWIthin the basinwasinsufficient to accountfor the observeddischarge. Estimatesderivedduring the presentstudy indicatethat, of the 30, 000.ácre-feetof naturaldischargeeachyear, about21, 000 acre-feetis from precipitationwithinthe basinand about9,000 acre-feetis by interbasinflow from the adjacentGardenValley area.

Nearly all ground-waterdevelopmenthasbeenin the southernliai of the valley, hereincalledthe South Diamond subarea. In 1965,• the total net pumpagewas 1Z, 000 acre-feet,which is lessthanhail theestimatedperennialyield of 30, 000 acre-feetfor DiamondValley. Permits to pump about 150, 000 acre-feetper yearhavebeengranted,mostly in the SouthDiamondsubarea. Becausemostof the pumpingoccursabout 10 miles south of the nearestareaof naturaldischarge,local overdraftis certainto occur long beforean appreciableamountof naturaldischargecanbe salvaged.

Pumpingduring the 16-yearperiod 1950-65hasresultedin anestimatedground-waterstoragedepletionof 60,OÔOacre-feet,whichis roughly equalto the total netpumpagefor the period. This is only3 percentof the Z million acre-feetof water estimatedto be in storagein the upper100 feet of saturatedalluvium in the SouthDiamondsubarea.If future pumpingcontinuesto be concentratedin the samegeneralareasas in 1965, the amountof storagedeplötlonne.essarybeforeanew equilibrium canbe achievedis about3 million acre-feetfor a sustainednet pumpageof only 12, 000 acre-feetper year, the ultimatemaximum drawdownwould be aboutZOO feetbelow 1965 levels. Pump-ageincreasedat a rate of about2, 000 acre-feetperyearbetween1960and 1965; if the samerate of increaseprevails,a new equilibriummay not be achievedin the future until increasedpumpingcostsresultin a decreaseor relocationof pumping.

HYDROLOGIC RESPONSETO IRRIGATION PUMPING

INDIAMOND VALLEY,.:EUREKA

ANP ELKO COUNTIES, NEVADA, 1950-65

...
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The first a oiationoftransrni.ibility distributionin the
South Diamond subareasuggeststhat the valuesrangefrom lessthan
50, 000 gpd per foot in thè:iorthernpart of the subareato more than
100,000 gpdper foot locally in the southernpart. The long-termstorage
coefficientmay.averageabout014for the entire sibareabut locally
may be as high as 0.20.

The chemicalquality of the water in 1965 was satisfactoryfor
irrigation, domestic, and stockuse. However, over the long term,
recyclingof pumpedwater andthepo8uibUity of migrationof poor
quality waterfrom beneaththe playacould.-resultin a gradualdeteri
orationin waterquality in the areasof use.

.•_.
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INTRODUCIION
•

.,Purposeand Scope.
This is.the secondreporton the hydràlogyof the DiamondValleyareapreparedby the U. .5. GeologicalSurveyin cooperLtionwith theNevadaDepartmentof ConservationandNaturalResOurces. The firstreport, (Ealdu, 196Z) was.a reconnaissanceandprovidedpreliminaryestimatesof rechargeto and dischargefrom thevalley..

The needfor the presentstudy was expressedby the Statebecauseof the extensivedevelopment.ofgroundwaterfor irrigation since 1962.Developmenthasbeenconcentratedin the south-centralpart of thevalley. By 1964permitsto pump morethat 150 000 acre-feetper yearhadbeenissuedwhich greatlyexceededthe preliminaryestimatesofrechargefor the entirevalley. A local overdraftin theareaof concentratedpumping and a potentialoverdraftforthe entirevalley Was suspected. furthermore,continuedlowering of the water level by depletion of water from storagemight induceunderfiow of poorquality frombeneaththe playainto the areaof. development. Therefore, the principal purposesof this reportare: (1) to reappraisethe hydrologyof thevalley with specialemphasisupon the initial effectsof the present(1965) development;(1) to predictthe possiblefütüre effectsof thisdevelopment;(3) to appraisethe chemicalquayof the water toprovidea basisfor comparisonin the future; and (4) tà evaluatethe structuralbasinand associatedcarbonate-rockaquifersto. determinethe outer.hydraulicboundariesf the valley. “ .

To accomplishtheseobjectives,tlils repàrtincludes: Cl) areappraisalof the main elementsof the natural;bydrologicsystem,.including precipitation, recharge,interbasinflow, andnaturaldischarge;(Z) an estimateof the averageannualsurfacS-waterinflow tothe valley and its distributionwithin the valley; (3) a deacriptionof theground-waterreservoir;(4) an estimateof the magnitudeof depletion.of groundwater in storage;(5) estimatesof pumpage,ground-wateryield, possibleoverdraft, and effects of future development;and (6)an analysisof the chemicalquality.of the groundwater to establish:abasefor comparingchangesin saltbalancethatprobablywill occur.in the future.

‘ield work beganin April 1.964 when 14 small-diametertestwells were driiled in undevelopedpartsof the valley. Water-levelmeasurernentsofselectedwells were madeInOctober.1964 and inApril 1965. Intensivefield work beganin August 1965 and was cornpletedby July 1966.:. This work consistedOf cinvassing all wells in:the area, measuringthe water levels in wells..afterthe 1965 irrigationseasonandbeforethe 1966 season,maldngpuznpingteatson wells,estimatingthe annualpumpage,measuringdischargesof major springs
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andflowing wells, and inventoryingthe chemicalquality of the water.
Surface-waterinflow to the valley was estimatedfrom periodic stream-
flow measurementsmadeduring the courseofthis study.

This reevaluations consistentwith theobjectivesof the long-
rangecooperativeprogram.(Shamberger,1962, p. 14) for the orderly
study of thewater reaoucesof Nevadawhich próvideefor additional
detailedstudiesin areaswheremoderateto subatntial development
hasoccurredandwhererecordsareavailablethrougha continuingin
ventory over a prolongedperiod of lime.

Locationand.GeneralFeatures

LocationandAreal Extent

DiamondValley is an intermountainvalleZ ía east-central
Nevada.. It lies within an areaboundedby lat 39ZV and40°15’ N. and
long ll5°47’ and 116°lZ’ W. Most of the valley is.in EurekaCounty;
however, the north end extendsabout8 .ir4les inte the southwestern
part of Elko County (fig. 1.). Ct is roughly elliptical in shape, the long
axis extendingabout56 miLes from ProspectPeakat the southernend
to Bailey Mountainat the northernend. The maximumwidth is approx
imately 20 miles at the latitude of T. ZZN. andthe average,width is
about 12 miles. The total areaof the drainagebasinis about735
squaremiles. -

The areais boundedon the eastby the DiamondMountainsand
on the westby the SulphurSpring Range, Whistler Mountain, andthe
MountainBoyRangeCpL. 1). The southernboundaryis formedby the
Fish CreekRangeandthe nprthernboundaryby the DiamondHills.
These.surfaceboundariesform a. closedbasinexceptfor Devils Gate,
which is. a topographiclow betweenWhistler Mountain.and the Mountain
Boy Rangeandwhich permits surfaceand subsurfaceinflow from Ante—’
lope, Kobeh, andMonitor Valleys.

GardenValley is aboutZZ miles long, 5 to 6 miles wide, andis
on the westflank of the Sulphur.Spring.Rangeat the southeastend of.
Pine Valley. it is separatedfrom PineValley by the RobertsMountains
andTable Mountainand surficially drainsinto Pine Valley throughtwo
topographiclows at the southernend of Table Mountain.

The lowestpart of DiamondValley,, altitude about5, 770 feet,
is the playawhich coversmostof the northernpart of the vaUeyfloor.
Southwardfrom the playa the valley floor risesat a gradientof -about
9 feet per mile. Areasat altitudesabove.9, 000 feet arefound only in
the Fish CreekRangeand DiamondMountains. The 1igheatpoint is
SouthDiamondPeak, in the DiamondMountains,at.ii.altitu.deof 10, 614
feet. ....-. .

-4-
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Figure1.—LocatIon of area,prIncIpal communitiesandweatherstations
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Eureka, population605 (NevadaDept.- of EconomicDevelopment,

‘ 1965 estImate),is the only town.in the areaancis the county seat.oI
EurekaCounty. It is in the southernend of. thevalley on the lowz
slopesof the Fish creekRange. U.. S.. Highway 50 .cro8sesthe southern
part of the valley and pa-seesthro.zghEureka, State.HigKway51 joins.
U. S. Highway 50 about3 milesnorthwestof Eureka,andtzaveraespart

-
- of. the west side of the valley. It. leavesthe areaat iardenPassand -

extendsnorthwardto U. S. Highway 40 at Carlin (fig. 1). State:Hfghway
4, a gradedandgravelroad,. originatesin Eureka, traversesthe east

:‘:aide of the valley, and leavesthe areaat Railroad ‘ass;iromthere
-:

it extendsnorthwardthroughHuntingtonValley aizd’couueçts.witi u.:s.
Highway 40 at Elko. The remainderof the valley floor is traversediy

- -
.

gradedandgravel roads. Gradedrøadahavebeenconstructedalong
most sectionlInes in developedareasandpermitaccessin all but the
most severeweather. The nearestrail connections’areat Ely,.aoät
.76 miles east.of Eureka, andat Carlin‘and E1ko about‘100 miles north
-of Eureka.

,,

-

...

.,. bareas . . - . . ..

- .‘. For the purposeof this report, the valley ha,sbeendivided intothe
SouthDiamondandthe North Diamondsubareas. The subareasare

• •. shownonplate1, The South.’Diamondsubarealiep southof the cross..•..

. valley roadfrom SulphurSpringsto ThompsonRauch..inT. Z3 N., R.
• 54 E. It hasa total areaof about276,000 acres.and.containsthe area• of major ground-water.development. The North Diàndsubarealien

north of the abovedescribedcross-valleyroad. It hasa total areaof
about 194, 000 acresand containsall but a small part of the areaof

• naturaldischarge. The west side of this subareais characterizedby -

• a largevolume of spring discharge.
•. -

• EcouomiçDevelopme’.- .

.

DiamondValley-hasdevelopedinto a.majoragriculturalarea;
however, the areawas developedinitiafly.to exploit.themineral resources
of the Eurekadistrict. The firstore was.discoveredin 1864, a few

• miles southwestof the .present.townof Eureka. In 1869 rich ore bo4iee
• werediscoveredin Ruby Hill, andEurekadeyel9pedintoaprosperous

mining district. Mining activity continuedtp increasesteacily, and by
1630 the Eurekadiatrict, accordingto Haguefl892,-’p. 6), was the most
successful..in.the Stateat:thattime. During the,period 1871-80, the

•

- town of Eurekahad a populationin excessof 9,000 (My.rick, 1962, p.
• 91). The total value of lead and silver producedup tO 1959 was approxi

mately 122 million dollars (Nolan, 196Z, p. 51), moat of which was
producedin the period 1871-80. In 1880 the major ore bodiesin Ruby
Hill were apparentlybottomed.;‘Productioucontinuedonareducedscale
and.no new discoverieswere madeuntil .1,940, when ore was found in the
hanging-wallside of the Ruby Hill fault..

‘:-:. - . - .‘.‘• . -
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A new shaft, the Fad, was atartedin i941.to 6,cploit the newly

discovered.ore. Deveiopmentwáeinterrupted-bythe.wa.butin 94
when the shalthadreacheda depthof Z, 465 fast, largeflow of water
was encounteredIn the Z, Z50-foot level drift. Thi&têsultedIn a flooding
problënwhchwas not eccnomfcaUyàolvedfor manyyárs.About
‘5,000 acre-feetof waterwas pumpedfrom the shaftcIiiIng the period
from March 1946 to December1948 (Stuart, I955p..Z)• in an unsuc—
ceesfulattemptto dewaterthe shaft. Most o.thrC ped*ater;xa..
chargedthevalley-fill reaez’volrby infiltration thróizgh relativelypøl’me
able alluvial deposits. Until the waterproblemWas solved, exploratory
work was concentratedin the regionnorth of the aduhaft. The ‘T. L
shaft, approximately1. 1 -miles northwestof the Fad shalt, ascon
structedIn 1954. It was sink to a depthof 1., 034 feet andwas4operated
until 195$ when it closed-forconómicreasons.At the:present’time,
groutingthemajor water-bearingformationshaspermittedthe Fad
shaltto be dewateredwzth relatively email pumpingrats. Pumped-

water currently is run either into the Locan or ‘I. L. shafts. At the
end of 1965 a samplingandexplotationprogramwas terminatedand ,:.

operationsweretomporarilysuspended,pendingthe completionof
metallurgicalteats,

The first agriculturaldevelopmentin the valley waassociated

wz.th the ra.singof livestock. Initial devëlOpmcntconsistedof no roxe

than systemsof ditchesto distributethe availablewater. Meadowsof

native grassesweresustainedby surrface-waterrunoff in the iower

partsofsomecanyonsand by springdischargealong the sidesof the:.

valley. Ranchingoperationsconsequentlyweeestablishedin those:-...

areas, . • - -..

Spring dischargealongthe west aideofthe valley was supple-

mentedby the drilling of flowing wells on the RomanoRanchin 1948

andthe Flynn Ranchin l949”.
•- t . •‘-

The first gi’ozmd-waterdevelopmentintheScuth—Diamondsub

areawas attemptedfi1949, whentwo-wells were drilled onthe.eat

side of the valley. Fiom 1950 to 1958 a few wells were drilled each

year, thenin 1958 renewedeffort was madeto developland for irri

gation. in 1961 an estimated85 wells were completedfEalazk. l96a,

p Z9) By 1965 more thanZOO irrigation wells hadbeendrilled, how

ever, probablynot more than80 havebeenpumpedduring-anysingle

growing season. The maximumuse of land probablywill not occur

for severalmoreyears.

PreviousStudies

The geologyof the Eureki Mining District ia.s beenthe.subject

of rriuch detailedstudy. Early investIatofa, ;King(l87-8b Hague(l-B83,

189Z), andWalcott (1884), describeda 8tratigraphfceection£r.om1o-

cat-ionsin the vicinity of the Eurekdistrict which was lozig usedas a -•
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standardfor the centralGreatBasin The economicaspectsof the
areawere describedby CUrtis (1884) andEmmona(19lLr) -

Detailed studiesand subeequentrevisionsof;small partsof the
sectionweremadeby Walcott f1908a, b 1923), Wheelerand Lemmon
(1939), Gianefla(1946), Sharp(1947),- andEastónand.others(1953).
However, the mostcomprehensiveand.detailedstudy of the strati-
graphic sectionin the vicinity of Eurekahasbeenreporte4by Nolan,
Merriam, andWilliams (1956) A detailedstudy1 which summarizes
the geology of the EurekaMining District, was madeby Nolan (1962).
Merriam (1963) describedthe Paleozoicrocks of AntelopeValley.

A prelimiñarygeologicrnapofEurekaCounty ca1eI:Z0O,oOO,
was compiledby Lehuer, Tagg, Bell, andRc>berts(1961), and a prç
linirnary geologicmap of the DiamondSpringsQuadrangle,scale
1 62, 500, was madeby LarsenandRiva (1963). A geologicmap,
scale112,000, is included in Nolan’s study of the EurekaMining
District (1962) Mabey (1964) madea gravity aurvy of EurekaCounty
and adjoining areas.

Interestin possibleoil developmenthasled to the drilling of
two exploratorywells in DiamondValley. In 1954, a 1., 072-footwell
was drilled by the DiamondOil Corp. in sec. 15, T. 26 N., K. 54 .,
andin 1956 the Shell Oil Companydrilled an exploratorywell to a
depthof$,O4Zfeetinsec.30, 1. 23N., K, 54E.

The first hydrologicstudiesmadein the.areawere concerned
with mine drainage. A generaldescriptionof the drainageproblemwas
given by Mitcheltf1953). Stuart(1955) describedthe resultsof a
pumpingtestof the ‘ad shaltwhich was maç3ein 1952, at that time
Stuartand Metzgeral3o madea generalstudy of the regionto assist
in evaluatingthe problem.

A reconnaissanceof the ground-waterresourcesof Diamond
Valley was madeby Ealan(1962), it is the only study which gives a
pre1iminayevaluationof the hydrologyof the entirevalley. The
hydrology of areasadjacentto DiamondValley hasbeenstudiedat
reconnaissancelevel by Eaicin (1960, 1961) andby RushandEverett
(1964, 1966a, b). -

Climate -

The climate in DiamondValley is similar to that of mostvalleys
in east-centralNevada. Air masseswhich move eastwardacrossNevada
are generallydeficient in moisture. Areasat low elevationscommonly
receivelessmoisturethanareasat higher elevations. This resultsin
semiaridconditionsin the valleys and subhumidconditionsin the sur
roundingmountains Winter precipitationgenerallyfalls as snowfrom
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regionalatorme whereassummerprecipitationisocalized.aathunder
stormsof shortdurationandhigh:intensity. .,..

.• ..

Tablel lists the averagemonthly andannua1,preqpittion,in
inches, at .14 stationsin centralNevada. Eureka,and,DiaawndValley
arethe only stationswithin the area.ofstudy. At EurQkathemax mum
annualprecipitation, 20.64inches5 occurredin i.9O7;the,minimum,
6.13 inches, occurred.in1926. The ecord:at DiamondValley ía too..
shortandincompleteto provide a valid average. Data availableeuggats
that the averageannualprecipitationOfl: the valley floor is severalInches

lessthanat Eureka, possiblyabout8 znchea.. -

Temperatureiisubjectto.1argedaly,.andseaaozal::var1ationa.
Summerdays generallyaxehot andniglzts cold. freezingtemperatures
havebeenrecordedat Eurekain everymonthofthe year. Vfiters
normally are severe. The averageannualtemperatureat Eurekafor.

the period 1953 to 1959 is 46°y Shërt-terrnrecordsat.DiamondValley

suggestthat the avergetemperature‘there.t1iroughout’mstof thç’ yer
is severaldegreeslower thanat Eureka. Additional informationon

precipitationis givenin the section on recharge. The effectsof thermal

inversionoh the growing aeáaonin ‘the’ ‘South Diamondubareaaredie

cussedinthe ctionozgrowizgseaeon.
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Table 1. -—Averagemonth1and annual precipitation, in inches

•

at 14 stationsIn central Nevada
[From publishedrecordsof the U.S. WeatherBureau]

Location,/ Jan Feb Mar Apr May June July Aug. Sept Oct. Nov Dec tuinua3

• 1 Elko 1.23 0.96 0.92 0.70 0.86 0.68 0.35 0.28 0.33 0.66 076 1.06 8.72 Lamoille 1.42 1.60 1.94 2.40 2.29 1.42 46!..57’ .77 1.44. 1.37 1.50 1?.33 AmerIcanDeauty — —— ---- —:*—— . —- —— 21.5(6 Rand Ranch .75 .96 .98 1.02 1.30 1.11 .28 .47 .48 .68 .94 .94 9.95 Jlggs 1.01 .89 1.14 1.27 1.60 .90 .41 .50 .53 .82 .90 1.14 11.16 Harrison Pae 1.95 1.73 1.84 2.12 2.13 1.26 .63 .65 .68 .91 1.36 2.11 173
7 Sadler Ranch — —— — — — —— —— —— ——8 Overland Pass — —— — ——. — —— —— — 1O.2t
9 Diamond Valley — -- -- — — -- --10 Eureka .87 .86 .90 1.60 1.14 1.29 .74 1.57 -.76 .56 1.15 1.34 12.711 Austin 1.13 1.05 1.47 1.57 1.46 .79 .55 ..53 .49 .86 .80 .90 11.5k12 CharuacBasin .92 1.46 1.12 1.24 2.02 .66 .41 .66 .63 .62 i.O4 .83 11.6]13 Fish Creek Ranch .64 .32 .53 .51 .62 .34 .55 .48. .53 .33 .59 .50 5a7114 Potts 56 66 74 72 95 36 51 .44 27 33 .37 42 6.3Z

‘6

1. Stationslisted -according to geographiclocation, from north to south,.and
-

- locations shown on figure 1.

Location
Ai.t4tude Section 1ownshi

5,047
6,260
8,000
5,047
5,465
7,300

Range

55 E.
58 E.
58 I.
52 E.
56 li.
57E.

16 34N.
6 32N.

33 31N.
33 30N.
34 30N.

2 28N.

26 . 27N.
29 25N.
18 21N.

Period of record Remarks

95 years, 1870—1964
54 years, 1911—64
4 years, 1959—62
9 years, 1957—65

21 years, 1945—65
14 years, 1951—64

7 5,690
.8 6,789
9 5,850

Storagegage

55 E. 16 years,
57 E. 16 years,
53 E. 3 years,

10

11

-1950—65
1950—65
1963-65

6,56a

6,594

Storagegage,,records
- proratedmonthly

Storagegage
Storagegage -

Poor record, beet
availablevalues
within the area

12 8,500

13 6,050
14 6,635

13 ‘ 1.9 N. - 53 E. 20 years, 1922—30,
- 1939—42.

- -
- -

. 195359,
196$

19 3.9 N. 44 B. 73 years, 1890-98,
1900—1908,
1911—64

20 17 N. 49 B. 7 years, 1955—61 .. Storagegage, records
-- proratedmonthly

1944—62 -. -

1892—1919
10 16 N. 53 E. 19 years,
35 15 N. . 47 B. 28 years,

—9-
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The landformsin DiamondValley aretypical of thosewhich
occur in the GreatBasin. The valley s.a structuraldepressionwhich -.

Is partly filled by unconsolidatedandserniconaolidatedlacustrineand
subarea; deposits. Physiographicaily,the valley may be divided into
threeparts, the mountains,the alluvial apron, andthe playa. The ...

alluvial apronandplaya togetherform the valley floor. Pleistocene
lake featureshavebeendevelopedlargélyonthe alluvial apron.’

The mountainsthatborder DiamondValley are composed ‘. V

principally of complexlyfaultedandfolded Paleozoicsedimentary . V.:.

rocks (p1. 1). The overall size and shapeof the mçuatainsis the re. V:

suit Øf V regionaluplift andwarping asaociated.withnormalfaulting. :

The complexInternal structureshavehad b.ttle control over the gross
topogtaphicfeatures,however, the effectsof internal structuresmay
be pronouncedin certainareas,arzd.faultscarpaand ridgesformedby V V

relatively resistantbedsare locally prominent. The mountainsare V• - V

areasof active erosionand are generallydeeplydissected. This dis
sectionis-prominentin the Diamond.Mountains. Areasunderlainby
Vvo1cjC rocks typically have smoothconvexupper surfacesand EteepVV•V

talus-coveredslopes.
V

V

The alluvial apronis the areaOf intermediateslopebetween
V

the mountainsand the comparativelyflat playa. The aprongenerally
V

is.composedof coalescingalluvial fansbut may also containpedimente,
or areasin which the bedrockis coveredby a thin sheetof alluvium.

Mountains

Alluvial Apron

During Pleistoceneandpossiblyearlier time, a large lake
occupiedDiamondValley. In Pleistocenetime the level of the lake
fluctuatedbetweenthe presentlevel of theVpaya (altitude 5, 770 feet)
and the outlet level at RailroadPass(altitude approximately6, 040
feet). The materialnearthe shorewas reworkedby the actionof-
wavesand nearshorecurrents. In placeswherethe shorelineextended

-10-
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-Pbysiography.

a

The slopeson the alluvial aprondecreasefrom about 100 feet
per mile nearthe mountainfronts to only a few feetper mile nearthe

V

playa. Local relief may be as much as 25 feet, due principally to stream
entrenchmenton the higher slopesandbars, spits, andbeachdepositsV

on intermediateand lower slopes.

Lake Features



Lake featuresarebestpreservedalong the west side andat
the north end of the valley; however, shorelinefeaturesmay be obVserve4
along the eastside. Many lacustrinefeatureshavebeendestroyedby
the action of recentintermittentstreams.

V

Playa V V
V

the plays.occupiesthe northernpart of the valley floor. It8V
surfaceis nearlyflat, andit coversan areaof about50, 000 acres
(p1. 1). Fine-grainedwind-blown materialfrom theplayaand lower
slopesof the alluvial apronform low duneslocally along the margins..

of the playa. V
V

V

o
onto the alluvial apron, terraces,cliffs, bars, spits, andbeaches
wereformedupon the then-existingalluvial fansandpediments.

At the north end of the valley
a seriesof beaches,terraces,

cliffs, and spits areprominentbetweena.ltittides of 5, 860 and 6, 040
feet. The altitude of the highestterraceis the sameas that of the
outlet altitude in RailroadPass,approximately6,040feet. Subsequent
erosionhasloweredthe altitude of the passto 5, 895 feet.

V

PrincipalLithologic Units

For the purposesof this report, the lithologic units in Diamond
V Valley are divided into two major groupson the basisof their hydro

logic properties: (1) unconsolidateddepositswhich form the valley

fill, arehighly porous, and commonlytransmitwater readily; and
(2) consolidatedrocks which occur in the mountainsand at depthbeneath
the valley fill, commonlyhavelow porositiesandpermeabilitiesand,

V exceptfor certaincarbonaterocks, do not readily transmitappreciable
V

quantitiesof water.

V Six principal lithologic units usedin this reportarepresented
V in table Z, which was compiledlargelyfrom the work of Nolan (196Z);

V

Nolan, Merriam, and Williams (1956); Merriam (1963); Lehner, Iagg,
V Bell, andRoberts(1961); LarsonandRiva C 19V63);

Merriam and Anderson
V

(1942); and Stuartand Metzger(written commun., 1961). The sixwdts
arecarbonatesedimentaryrocks, clastic 6edimentaryrocks, granitic
rocks, volcanic rocks, olderalluvium, youngeralluvium, andplaya

V deposits. Distribution of the units, listed in table 2, is shownon plate 1.

V

V
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VAkLEY-Ffl.iL RESERVOIR•

The valley-fill ground-waterreservoiriD. formedby the older and
youngeralluvium andtheplaya depositswhich fill the structuraldepres
sion underlyingDiamondValley (pie.-1)....This reservoiris the mOstfea
sibie sourcefor the extensivedevelopmentof ground-watersupplies.
Therefore,the hydrology of the.basinisdiscussedin terffisof1Ls.re-
lationshipto the vailey-fili reservoir. .‘.-•

Extent and Boundaries

The valley-fill reservoiris appiOximateiy45 miles.long, 6 to 12
miles wide, andhasa surfaceareaof about:4lOsquaremiles. The bed
rock surfacesof the adjacentmountainblocksand their.ubsurfaceexten
sionsform the lateralandbottomboundariesof the valley-f-ill r8servoir.

The exactconfigurationof the reservoiris not known. . However,
severalgeneralizationsas to the overail size and shapeof the resrvoir
may be madeon the basisof gravity dat (Mabey, :1964) and information
from an oil-teathole (Shell DiamondValley ,No. 1,. drilled-In: 1956).

• A large gravity low underlies.DiamondValley. t is. measuredby
the differencesbetween:the densitiesof :the vaUey-fi]i material(-2. Z to
Z. 5 g per cm.) aud.toseof the consolidated.rocksof the mounta.nblocks
(2. 6 to 2.7 g per cm .). The magnitudeof. the low is a roughindication
of the thicknessof fill. The low generallyconformswith the eUtptIcal
shapeof the valley; however, the largestvalues(maximumresidual
relief of about40 mgals)are eastof the centerof the valley,, suggesting
that the fill is thickestthere. Approximately7, 485 feetof.th vailey
LIII was loggedin the Shell Oil teatholefsec..30, T. 23N., R.. .54 E.),
and Mabey (1964) statedthat the maximumthicknes,sof fiii:probably is
not much. greaterthanthis. Relativelypermeable-Pleistocene:and Recent
depositsform only the upperpatt (1, .500+.feet)of the valley fill. The
remainingpart is composedof Tertiary or older deposits. •.•

The gravity gradientalong the southwestmarginof the valley
from Devils Gateto GardenPassis markedlyle as thantis .aiong.the
marginof the valley in otherareas. Merriam andAndersonCl94Z)’
reportedthat a pedimentextendseastward.from Whistler Mountain and
the ridge to the north, In sec. 5, T. 20W..; :‘R 3 E.., . smallknoils
of bedrockprotrudethroughthe valley fill. To the north, wells Zif 53-18cc
(depth 134 feet), 21/53-20cc(depth 150-’feet),:and21/53-20db(depth
183 feet) were bottomedIn “hard rock,” presumedto be bedrock.
Merriam andAnderson(1942, p. 1715) indicatedthat asmaU.scarp,
abouta mile eastof Whistler ;Mountain, may markthe eastedgeof the
pediment. Thus, much-ofthe valley fill betweenWMstlr Muntain
andGardenP&as, . westof StateHighway 20., is underlainbybedrock
at fairly shallow depths;locally bedrockmay extendea8tto. the edgof
the developedarea.

_iZ_ -
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Sizbsurface.:DistrlbutiondLSá.idandV.Grave1

- in the South DiamondrSubarea - ,

Examinationof .dri1eralog.8 of wells in the Soq.thDiamondsib
arearevealedthat-thickaccumulations-of -sandandgravelarepresent
in localizedareasand that thesedepositsyield mostof thewaterto wells.
A lciow1edgeof the overall distributionof sand-andgra-vel’ther-efere
would provide generalizedinformationaboutvariationsin the water
bearingpropertiesof thevalley fill.

Any informationderived-fromwe3i-logsiS subject-tocertain
-limitations.- The major- difficulty is theamountof.iuterpretationin-:
volved. An-initial interretat1on-ismadewhen the driller ,lOgs’ the-ma
trial which he hasdri1Ied Most:drilieraareconaistentlntheir de
scriptionsand interpretationsbut when reportsmadeby severaldriliers
are comparedsomedifferencesaeapparent. An- interpretationmust
thenbe thadeof the driller 5t lithologic descriptions•tö. reducethemto
termssuitablefó rcompa.risonandanalysis. The interpretation-used V

in this reportis Bimilato tltueed-by -Brédehoeft(1963, p. V 3) -ad V

is summarizedin table3. This interpretationneceasarilyis highly
subjective, and althoughthe reàultsobtainedfrom-any one-1ogmay be
élightly in error, the sumofail interpretatiöusprobably-represents...
overall conditionswitha reasonabledegree.of-:accracy. This contention
is supportedby the fact that’reaultaobtainedfzom logs 01 adjacentwellè
wereiiigoodagreemeut;.:‘ - V

• An analysiswas madeof the distributionof sand’and gravel in V

the upperl00 feet of saturatedvalley -fLU (1965 data). The logs of 11?
V

wells weteused, selectedon-thebasisof their locationandclarity,
For eachwell the percentageof sandandgravelwithin the upper 100,
feet of saturationwas determinedand this valueplotted on a map. Areas
showingthe percentagedistribitioñ of - sandand grave;wezethen drawn,
and the resultsare shown-infigure Z. The sameproedurea,WereV.,

followed to ascertainthe distributionfor the upper 150 feet of valley
fill, andnearly identicalsuitg-were obtainedfor thin partly saturated
interval. . V -. - V V

V

V The areasin which a high percentageof: sand.andgravelis. in
dicatedroughly coincidewith areaswherewell yields are large. A.

V -

possibleexceptionto this is at the extremesouthwesternend of the valley

wherwthe yields of severalwells arenot as
high as thoseof

wells

which havepenetratedcomparablethiclvesaes-of. -aan4and-gravelin
otherpartsof the valley. The-sandand.’gravel-depositstherearep.rtly
indurated(cemented)andarenotas.-podutiveastheucon8olidated
sandand graveldeposits-tothenorthVA.Iinearzone-dOflCiflt in: aad
and gravel-isnearthe eastaide of’. the valley.(fig.’ 2). ln mostcases,
suitable-irrigation weU havebeendeveloped-there;-however, tO- obtain

-.13—
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Table 3 --Classesof material despribedin drUI.rs’ tog.

Drillers’ Ceologic Egtfet.d F&ce. age ofdescri*iou interpretation ccipoaftton sand.,avel or
-

... both

Clay, silt,
mud, muck

I.

Gravel Gravel 100% gravel 100

Sand and gravel Interbeddedlayers of 50% sand 100;
medium to coarsegrained 50% gravel
sand and gzavel

Sand, gravel, (1) Pebblesin a matrix 207. gravel 40and clay of sand, silt, and clay, 20% sandGravel and clay, matrix is indurated in 607. sUt an4 :,•.cem.tadgrave. the caseof cemented clay
.

gravel
.

.

(2) Interbeddedlayers of
.., . ,... .

sand, gravel, and clay

Sand Fine, medium, or coarse- 100% sand 100

grained

sand
‘:..

Sand and clay, Interbeddedlayers of . 30% sand 30sandy clay inedimi-grainedsand, 70Th silt and
alit, and clay . clay

:.

Interbeddedsilt and 0 to l0O clay 0
clay in. varyLn .‘ 0 to 1007. silt

. -

:1.
proportions

,..

.
—14— —
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Consolidatedrocks
T

21
N

IIE.iimatedpercentof sandand
gravel In the upper100 feet of
saturatedvalley ff1 (from drillers
togs)

ilAteesadlacentto consolidated
rocks may not contain100 feet of•
saturatedfill

T.
22
N.

o

a

Figure2.—SubsurfacediStribution of eandandgravel, South Diamond aubarea
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comparableyields they havehad to penetratea thicker sectionof sat_V
• urateddepositsthanwells in adjacentareas.

Coefficientsof Transmissibilityand Storage

• The coefficientsof transmissibility, T, and atorage,V5, express
the water-bearingpropertiesof the valley fill. Transmissibilityis a
measureof the capabilityof an aquifer or reservoirsystemto transmit V

water. It is dependentupon the permeability’of the materialinvolved
•

V V and the thicknessof the aquifer. The coefficient of storageis a measure
• V

of the amountof water that will be releasedfrom storage,within a unit
area, as water levels are lowered. Thesecoefficientsmay be usedin V

the constructionof analogmodels, in the computationof drawdownsand
• storagechangescausedby pumping, or in the determination,Of sub-

V

surfaceflow. V
V

Coefficientsof transmissibilitymay be estimatedfrom specific
capacitiesof wells, which areusually expressedayield in gallonsper
minuteper foot of drawdown. Properlydesignedwells in depositswith
high trausmissibilitieshavehigher specific capacitiesthanwells in
depositswith low tranemissibilities. V

Six pumpingtestsof 40 to 90 minutesVration

were madeto
determinerepresentativevaluesand ranges 1 transmissibility. The V

valuesof transmissibilitydeterminedrangedfrcm27, 000 to 250, 000 gpd
‘(gallons per day) per foot, Tranamissibilitieswere also estimatedfrom
about84 commerciallydeterminedspecific capacities. Thesevalues V

provide the basisfor the approximatedistributIon of transmissibility
V in the S outh Diamond subareashown in figure 3. The value8 shownare

representativeonly of that thicknessof the valley fill affectedby pump-
V

ing. As might be expected,the agreementbetweenthe distributionof
sandand gravel (fig. Z) and transmissibility(fig. 3) is reasonablygood;
that is, the areasunderlainby high percentagesof sandand gravel
generallyare the areasof high transmissibility. In caseswheredeep
circulationoccurs, suchas imderflow toward the playa, the tranemis- V

albllity may be greeterthanthat showniafigure 3, becauseof the greater
thicknessof materialinvolved. V

V

V

Only one coefficientof storagewas calculated. A value of
• 0002 was determinedfrom observationsmadeIn well Z1/53-lSac
while well 21/53-15dbwas pumping. This artesiancoefficient (value
of lessthan . 001) indicatesthat the horizontalpermeabilityof Vthe valley
fill is much greaterthanthe vertical permeabilityandthat the flow
systemfor short-termperiodsrespondsto pumping stressmuch like
Van

artesiansystem. Over the long term, however, all depositswill
drain slowly in responseto pumping, and the coefficientof storagewill be
nearly equalto the specificyield. Thus, in analyzinglong-termcause
and effect relations, the valley-fill reservoirmustbe consideredas a

15 V
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T.
22
N

T.
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EXPLANATION

Consolidatedrocks

ThompsonRanch
R.54E, J

Approximatetransmissibilityof
thatportion of the valley fill
affectedby pumping,in gallons
per day per foot

0

Greeterthan 100000

Figure3.—Preliminarytransmissibilitymap,SouthDiamond subara
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• water.-tableystem. Storagecoéiflcientsmaybeappromatedfrom the. specific yield vaiuei, as discü.ssed1aterin thó setithi an ground-water
storage. (Seefig. 7 and table 11. )

Source,Occurrence,- and Movementof GroundWater

Groundwater in the valley-fill Teeervoir is derIvedprincipally
from the infiltration of precipitationthat falls within the drainagebasin
Other sourcesare infiltration of surface-waterinflow at Devils Gate,
subsurfaceinflow at Devils Gate, and subsurface-inflow of d&ep circulat.
ing groundwater from the adjacentGaTdenValley area.

Groundwater occursin the saturatedpart of the valley fill where
it occupiesthe intersticesor voids in the granularclastic depositsand
chemicalprecipitates It is presentunderboth water-tableand artesian
conditions Artesianconditionsoccur wherethe saturatedpermeable

• depositsare overlainby relatively impermeablestrataandwherethe
water at the top of the acquileris undergreaterthanatmosphericpres
sure. Water-tableconditionsexist wherethe saturateddepositsarenot
confinedby impermeablestrataandwherethe water at the top of the zone
of saturation,the water table, is underatmosphericpressure.

Artesianconditionswere encounteredin mostof the irrigation. wells drilled north of T. ZZ N. In that area, the water level is notice
ably higher in deeperwells. Springsandflowing wells are common
along the west side of the North Diamondsubareawhereartesiancondi
tions predominate. In T. N. and to the south,artesianconditions

• exist wherelensesof silt and clay confine the water in underlyingde
posits. The clay lensesare mostextensivealong the eastside of the
Valley but locally arepresentin otherpartsOf the area.

Groundwater movesalong thepath of leastresistancefrom areas
of high hydraulicheadto areasof lower hydraulichead. The rate of move
ment dependsupon.the hydraulic gradientand the permeabilityandporosi
ty of the materialthroughwhich water is moving. Typical ratesrange

• from severalfeet per year to severalhundredfeetper year.

The horizontalmovementof groundwater in the valley fill is
parallel to the slopeof the water surface. The slopeof the water sur
face is indicatedon plate 2, which showscontoursof the altitude of the
water levels in wells for the spring of 1950, prior to any extensivewith
drawal of groundwater by pumping. Therefore, the contoursindicate
the generaldirectionof ground-watermovementundernaturalconditions.
The directionof movementis perpendicularto the contours. Ground
water movesfrom areasof rechargein the mountainsandbordersOf
the valley floor towardthe playa and surroundingphr.eatophyte-covered
dischargeareasin the north-centralpart of the valley wherethe altitudes
are 5, 770 feet or lower.

-16-
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Water-levelcontoursdowugradient£romVe,,Gatesuggest
that rechargethereis no greaterthanfrom adjacentareas(p1 1).

Ground-watermovementin the southernend of the valley-fill
reservoirmay havebeenaffectedlocally by. the largewithdrawalsfrom
the Fad shaft. A localizedtoughor depressionin waterlevels may
have developedduring initial periodsof heavypumping. Subsequent
pumpingin which waterwithdrawnfrom the Fad shaft-wasput down
either the Locanor 7. L. shaftsprobablyhashadlittle or no effect on
ground-watermovementin the developedarea. . .. ,.

Figure 4 showsthe approximatedepthto water in the South’
Diamondsubareain the spring of 1966. In the heavily pumpedarea,
nonpumpinglevels arebetween35 and 1ZO feetbelow land surface.
Most pumpinglevel6 In 1966we-e 30 to 75 feetmore than the “Øatic11
spring levels of 19664 , ., .

—17—
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INFLOW TO THE VALLY411LX.S EEQIR

Runoff: ...

By

Lake

The estimatedaverageanalrunoffyiithin DiamondValley ,is Only
5, 800 acre-feet. The methodsand datausedto calculatethis value.are
briefly äeecribedbelow, anda generaldescriptionof the streamsin the
valley is presented.

Only a few perennial:streamsoácurin the valley, all of which
are on the eastside on the slopesof the DiamondMountains. Cottonwood

- :
and SimpsonCreeksarethe two mostprominentstreams,andthe only
onesthat supportranchingoperations. The only other streamswith a
seasonalsnowmeltrunoff of any significa.nt volumearealsoin the ])Iamond
Mountains. The remainderof the.atreaxnsin DiamondValley areeiemera1
‘and haveminor seasonalsnówmeltrunoff. :; ‘‘ -.-

Most of the streamaflow radially inward from.themountains
towardthe playa in the north-centralpart of the valley. Streamsin the
mountainsare short, havewell-formedchannels,andgenerallyhavedrain_
ageareasof lessthan 10 squaremiles. The’:poiitt of znaximum’ stream-
flow occursnearthe baseof the máüntaüis, Streamflowdiminishes
dowuslopeon the alluvial apronbecauseof increasedinfiltration, irriga
tion diversions, andevapotranspiration.Consequently,streamchannels
becomepoorly def1uedwith increasing,distancefrom the mQuntainfront.

• Measurementsof strearoflow-and’channeldimensionswere
obtainedat 13 representativepoints, nearthe baseofthemountains.

• Table 4 lists thesepoints, showsthe dateand diichargeof streanfiow
measurements,andestimatedaverageannualstreamflow;figure 5

• showsthe locationof thesepoints. Aveageannualflow for the ephemeral
channelswas estimatedby a methoddevelopedby W. B. Langbein(oral
commun., 1964) which is basedonanempiricalrelationbetweenaverage
annualflow and channelgeometry. Average:annualflow for the perennial
or seasonalsuowmeltstreamswas determinedby a methoddescribed
by D. 0. Moore (oral èommun., 19.65). Generaily,the methodrelates
a streamfiowmeasurementor measurementsat a miscellaneous-measure
ment site to long-termaverageflow for gagedsiteson other comparable
streamsto obtain an estimateof averageannual flow’atthe miscellaneous-
measurementsite. The measurementsat the.miscellaneoussiteswere
adjustedto an averageannualdischargevalue using,threC nearbylong- -.

term gaging stationrecords: CleveCreeknearEly (averagedischarge
for 8 wateryears1915, 1916, and.1960.65), Lamoille CreeknearLamoille
(averagedischargefor Z9 wateryears1916-Z2, 1944-65), and Huntington

-18-
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Table 4.$e1ect....stxe1ow..4ata*ndtèdg”:

1 our-NIle
Canyon

annual streamfiowat.. representativepoints

(Measuringpoints shown in fig. 5)

25/54-lÔba - -

10-19-66
‘dry 73 a ., .50
dry

SEROA5O

‘ Average annualtret1owMap Discharge (acre..feet.peyear)no. Nae Location pate..”- ‘ :(cis -h; fZ)Y (3)

2 Davis Canyon 25154-28a 4- 1—66
-

. .;
. 1019-6’6’-

3.. Telegraph
- Canyon

4 Mámestead
Canyon

dry 136 •.. -- 172

23/54..2aa -5-13-65 0.24 - --

.4- 1-66. -dry
10-19-66, ,

22/54.I2bd’ ,5-13-65, 0.39
-4.- 1-66’ ‘-0’..Ô6
-17-66 0.02
6-27—66’ O;02

l0-19-66’

5. ... Green Canyon 21154-llba 5-1.3-65
- -‘

. 3.,3.-66

6-27-66

75 :‘ fl3

121 98

93. r -—

6

,‘O.O’l

0.41 —— 1.50 237
0,10
0.06 •.•. - .

- . .
. - -

0.04 ‘ - -. -

‘dry -

0.34 ——
- .

-‘• 177 .128
0.16 -

0.16 -. ....‘.-,-.- - ,-‘-.-,-

0.06 ..

0.05 -

0.01

?edrioli ‘ 27J54.23cb•‘ 513.65 0.63
Cee

.‘ ‘9—21—65 ‘
3.31—66 dry
6-27-66 - - dry,

222 - 196 186

7 “Cottonwood
Creek

8 . Etidebrand
Canyon

9 Torre Creek

20/54—lObd 5—13—65 1 75 -— 439 433
9-1—65 0 24
3-31—66 -i” 0.’38
5-17—66 -0.l5’
6-27-66 0.02

.le-20-66 . dry

20154-9cc 5-13—65
9-21—65

3..31.66

5—17—66
- 6-2?-66

20t54-2ldb 5-13-65
9-21-65

3-,3’166

‘;$ -‘:
5-17-66

-

-...

.6-27-66
10-20—66

-19-



Table 4.--coutlnued

- Averageanwial stteaf1ow!’
Map Discharge fac*e.feetper year-)
no. Name Location Date fcfs) (2) (3)

10 Simpson Creek 19/54-l6ba 5-13-65 0.47 -- 267 267
9—21-65 0.37
3-31-66 0.39
5—17—66 0.34

• •‘ 6-27-66 0.21
• 10—20-66 0.37

11 Spring Valley 19153-33ab 4- 1-66 dry 90 -- a 90
Canyon 6-25-66 dry

• 12 GardenPass 22/52-22bb 3—31-66 dry 123 —- blOB
Creek 6-26-66 dry

13 Unnamed 26/53-5ba 4- 1-66 dry 18 -- b 28
10-19—66 dry

1. Column notes:
(1) Calculated from channel geometry.
(2) Calculated from atreamfiowmeasurements.
(3) Computed, using altitude-runoff relation (fig. 5).

(a) Computed, using 25 percentof runoff values (see fig. 5).
(b) Computed, using 75 percentof runoff values (see fig. 5).

H
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Measuringpoint and number

1. Pout-Mile Canyon
2, DavIs Canyon
8. TelegraphCanyon
4. HomesteadCanyon
5. GreenCanyon
5. Pedrioli Creek
7. CottonwoodCreek
8. HlldebrendCanyon
9. Torte Creek

10. SimpsonCreek
11. Spring Valley Canyon
12. GardenPassCreek
13. Unnamed
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Figure5.—RelatIonbetweenrunofi and altitudeand mapshowingareashaving similar runoff chetacledstics
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Streamflowdata (numbers1-10 in table4 andfzg 5)-wereneed
to developthe relationbetweenaverageannualrunoff and altitde, Bhown
in figure 5, applicableto the DiazxzondMountains. The procedureused
is describedin detail by Riggs and Moore (1965, p. D199-DZOZ) This
runoff-altituderelationshipfor the DiamondMountainswas adjustedfor
other mountainsaroundthe valley on the basisof field observationsof
the physicaland hydrologic characteristicsof the mountainsandaverage
annualdischargefiguzes obtainedatthreesites.fnurnbers11-13 in table
4 and fig. 5) From thesedatathreeareashaving different runoff
characteristicswere identified and are shownin figure 5

Table 5 showsthe estimatedaverageannualrunoff for the
North and South Diamond subareas which totals 5, 800 acre-feet,
calculatedfrom altitude-runoffrelations Averageannualrunoff of
about 5, 000 acre-feetoccursfrom the DiamondMountainsand about
800 acre-feetfrom the restof the valley marg;ns.

Inflow at Devils Gate

- Water from Monitor, Antelope, andKobeb Valleys enters
DiamondValley as surfaceand subsurfaceflow at DevüGate Stir’-
face flow is intermittent, moat occurringin the early spring andusually
diminishingto nearzeroby summer. The channelis dry during most
summers,exceptfor shortperiodsof flow after summerstorms In
very wet years. a small amountof flow may be maintainedthroughout
the year. Rechargeto the valley-fill reservoirfràm the infiltration of
surfacewater occursmainly during the spring runoff, becausethis-is
the only time during the yearwhen an appreciableflow is maintained.

H The estimatedaverageannualsurface-waterinflowis 100 acre-
feetper year, on the basisof channel-geometryniea.surment8made

H by R. D. Lamke. Inflow during the spring of 1964, a high runoff year,
is estimatedto havebeenabout 1, 000 acre-feet,on the basisof measure
mentsof 15 cIa (cubic feet per second)on April 14 and Zl, an etzmated
flow of Z 5 cfa oi May 19, and an estimatedpeakof 50 cfa on April 17 or

• 18. Inflow lu the spring of l965and1.966 was negligible. Theseobser
vations suggestthat the longtermaverageinflow is on the aameorder’
of magnitudeas the estimateobtainedfrom channel ometrY

The alluvial depositsin the vicinity of Devils Gateare relatively
permeable Most of the inflow probablyinfiltrates to rechargethe
valley-flU reservoir.

Subsurfaceinflow is probablysmall. The canyonat Devils Gate
is about 100 feet wide at its narrowestpoint on the surface,andprobably
lesswide at depth The fill in the canyonis estimatedto be no greater

-zl
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F’:

9,000 to 10,OQO.
...

8,000 to 9,000 3,800
190

Table 5 .--Et,imatadaeejualufloff..

Percentageof Depth of Average annual runoff
Altitude

.
: akftude—rundff runoff (acre—feet‘peryear)

zone ‘• Area- rit relation .

. (-feet)
(feet) -

. .(acrea:f. ‘(fig. 5.)’, ‘(f1g. 3)$ubtotaL Tota’L

North. Diaad Subarea :2:

ioo’ “

4

30

100 .136 . 520
75’ “1 .102 ‘ZO

7,000 to 8000 8,900 100
‘2 5,600

-.,,... 75

6,000 to 7,000 12,200 100
35,500

Subareatotal froutded-

2

.045 400

.034 •.;-.

.006. 70

.0O6 140

540

• 590

•
zia

S1uth DiadSub*re

i4O0

100 .792Above 10,000 170

9,000 to 10,000. 1,900
300.

8,000 to 9,000. 10,400
40

2,100

7,000tó 8,000’ 31,700
-3,700
10,600

6,000 to 7,000

130

.
.‘ ..•: 100 : • .305 -. - 58,0 .

25 ••.... .076. .20. .600’’

‘.136
‘.1 •. .102

25 -:
-•.

100 ... ‘-.: - ‘.045
75 ... - - .034:
25 .011

1;400
trace

1,•400
130
120

44,900 .• . too
33,600 ‘ ‘. 75
17,500 - ‘ 25

Subareatotal (rounded)’

1,700

420

‘4,400

.OO6’ 270
2 . 1.2 ..

* .o04” .: 13O
‘.“ ;dol•- 20

.

1. Units rounded to nearestten below 100O unite and to nearesthundred
above 1,000 unite.

• • . • .
• -:
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than 100 feet thick. Assuminga hydraulic gradientof 10 feetperrnile,. the sameas the land-surfacegra.dientthroughDevils Gate, andäper
meabiliry of 2, 000 gpd per squarefoot for the fill materialin the canyon,
the calculatedsubsurfaceinflow is lessthan40 acre-feetper year.

PrecipitationWithin the Basin

Precipitationis the sourceof virtually all the water enteringthe
hydrologic systemin DiamondValley. Of the precipitationthatfalls on
the valley, part runs off, part is evaporatedor transpiredsometimealter
it entersthe ground, andpartultimately rechargesthe ground-watersystem.

The averageannualrechargeto the vailey-fiil reservoirmaybe
estimatedas a percentageof the averageannualpreipitationwithin the
basin (Eakin and others, 1951, p. 79-81). Hardman(1936) demonstrated
that in grossaspect,the averageannualprecipitationin Nevadais related
closely to the altitude of the land surfaceandthat it canbe estimatedwith
a reasonabledegreeof accuracyby assigningprecipitationratesto altitude
zones. Thus, the rechargemay be estimatedas apercentageof thepre
cipitation within eachzone.

In DiamondValley, for any specifiedaltitude zone, precipitation
is generallygreaterat the northernend of the valley thanat the southern
end. This statementis supportedin partby datapresentedin table 1 and
figure 6, which suggesta regionaltrendin the precipitation-altitudere
lationship,byfield observationsof vegetation,by the resultsof Investiga
tions in adjacentareas(Eakin, 1960, 1961; Rushand Everett, 1964,
l966a, b), and by the distributionof precipitationzones asshown on a
Nevadaprecipitationmap (Hardman, 1965).

The north-southdivision of precipitationzonesshownin figure 6
affords only a roughapproximationof the overall differencesthat exist in
the precipitation..altjtuderelationshipwithin the study area. It doesno
more than to equatethe probableprecipitationconditionsat the north end
of the valley with thosebelievedto exist in the adjacentPine and Huntington
Valley areasand conditionsat the southernendof the valley with thosebe
lieved to exist in the adjacentKobeh and NewarkValley areas. Significant
differencesalso exist in the precipitation-altituderelationshipsfor the
eastand west sidesof the valley and thosepartsof the valley thatare
affectedby a rain shadowfrom the RobertsMountains;however, further
refinementis not justified at this time becaneeof the lack of precipitation
datawithin the basin.

Estimatesof rechargefor DiamondValley are summarizedin
table 6. Rechargefrom precipitationwithin the basinis approximately
Zi, 000 acre-feetper year. or about5 percentof the total estimatedpre. cipitation. Ths value is higher thanthe 16, 000 acre-feetestimatedby
Eakin (1962; h’:c.useof the north-southdivision of precipitationzones

-23-
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240,000

400,000

.-
Table 6.--Estimatèdavetageannualprc tat$.on arid grounde

water rechargefran preeipitaUrni

Precipitation
zone

(feet)

• . . •• •1• •- -

EstImatedannualpreØtat1on frcerictpitat1on
Area inge Average “Average - FáreentOf Acre-feet

(acres) (inches): (feet) (are_feet):prçpttationper year

Above 8,000
7,000 to 8,000
6,000 to 7,0001
5840 to 6000

Below 6,000
or 5,84Q

North Diamond Subarea - . -, -

4,100
14500
47,700
9,200

119,300

> .20
15- to. 20
12 to 15

8 çø 12
<8

LB
1.5
ii.
.8
.6

Subtotal (rounded)l94,800

7-,200.
22,000
53,000
7,400

- 71,000

•160i000

25 •• .1,800
15 -

—•‘ 3,300
‘7 3,700

200
0

-. South.Diamond- $u1area

Above 9,000
8,00,0 to 9000
7,000 to 8,000
6,000 to 7,000.

Below 6,000k’

2,400 20
12,500 15.to 20
46,000 12- to 15

197,500 8 to 12
17,400 <8

25-
15
7.
3.-.,
0

1.8 .: 4,300
1.5 19,000
1.1 51,000
.8 :. -- 1-60,Q00
.6 •: 10,000

Subtotal frounded)275,800

Total (rounded) 470,000

1,100
2,900
3,600

•‘4,800

12,000

21,0O0

T. 25,N.-
T. 26N.
T. 23 N..
23 N.

- 1. North of T. 25 N.
• •.‘

. 2. Below 5,840 north .cf
. . . .

. Below 6,000 south of
. 3 Below 7,000 south of

6,000 to 7,000 tnT.
. .

. 4. InT.23N.

.:
-Z4-
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usedin this reort..,,Theeatimatedrechar’gcappeashigh,.howeyer,when
comparedto theösthätedmr oft oton1yS;.80Uare-feetper year. If both
estimatesare reliable, they suggestthat aboutone-fourththe rechargeis
derivedfrom runoff andthat most rechargefr&ri’ precipitationin the moun
tains movesto..th.e.vailey.-fill resex.yoiras.unde?f1oWthroughcarbonate
rocks aCrOSSthe bedrock-alluvialcontact.

SubsurfaceInflow fromGardenValley .

The valley-fill reservoirin the North Diamondsubareaprobablyis
rechargedin part by interbasmflow froxti the adjacentGa?dèliValley
(p1. 1). Thie was suggestedby Eakin (196Z p. 21).

Moreover, in the PineValley study, which znludeGardenValley,

Eakin (1961) estimatedthat rechargeexceededthe dischargeby a substan

tial amount. The ubsürfaceinflow may be substantiatedonly by indirect

evidence,becauseno dataareavailableconcerningthe eastwardmovement

of groundwater beneaththe SulphurSpring Range. In general interbasin

flow is possibleonly if a hy&áulic grãdønt-existsbetweenbasinsandif

the bedrockseparatingthemis capable.of transmittingwater.

The altitude of the major springsalongtie west side of the North

Diamond subarea1W approximately5, 800 feet, whereasin.Garden.Valley,

some 5 to 6 miles the altitude of the water table ra1ges.from a low

of 5, 960 feet, whereGardenValley drainsintp Pine Valley, to more than

6,400feet along the flood plain of HendersonCreek(p1. Z). Therefore, S

the potentialhydraulic gradientfrom GardenValley to Dilmond Valley

tangesfrom Z5 to 120 feetper mile,

The SulphurSpringRangeis composedprimarily of Paleozoic
carbonaterocks (p1. 1). In GardenValley theserocksãreovrthrustby
shaleand chertof the OrdovicianVinini Formation, but local1-r areex
posedthroughwindows in the nearlyhorizontalandpresumablythin thrust S

plate The GardenValley Formationunconformablyoverliesparts of the
thrustplateandforms a prominentridge alëngthe sotheastmarginof
GardenValley. Structuresin the areaare complex, auia’features.forrned S

during the thrustingand subsequentdepositionof the GardenValley For
mationhavebeenmodified by periodsof later normalfaulting. Conse
quently, the rocks of all formations, dependingupon local conditions, are
fracturedandbrecciatedto varying degrees.

The generalhydrologicpropertiesof the rocks are given in table
2 and are mentionedhereonly with respectto local conditions. Sequences
of carbonaterocks are consideredcapableof transportingappreciable
quantitiesof water throughsolution-enlargedfractures. The shaleand
chert of the Vinini Formationnormally would presenteffectivebarriers
to the movementof groundwater. In the SulphurSpringRange, however,

as
V
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they arepresentin a relatively thin plate nearthe.surfaceandhaveimäér
gone a high degreeof deformation. Therefore,they areconsideredcap-
able locally of transmittingmoderatequ.antLtieaàf.watertó’underlylng car-’
bonaterocks. The sandstoneand conglomeratebedsof the GardenValley
formationprobablydo not transmitwater readily, exceptin areaswhere
they havebeenhighly fracturedor brecciated.

In grossaspect,the bedrockseparatingthe two bastnsis considered
to ‘be capableof transmittingappreciablesubsurfaceflow. Movement’would
be complex, and local barriers, due to either structureor libology, would
1e common Deepcirculation is sugeetedby the fact that flost of the
spring dischargein DiamondValley is warm

To estimatethe quantity of water availablefor inte;b,ásinflow, a
ground-waterbudgetof the GardenValley areawas developed. Recharge
‘was estimatedin the samemannerasfor DiamondValley. The preØpi
tatonzonesusedarethe sameas thoseusedbr the North Diamondsub
areaand thoseusedby Eakin (1961) in his recomarssanCestudy of Pine
Valley.

Groundwater is dischargedby phreatophytesgrowing along the,,-,
flood plain of HendersonCreekand by springsand seepsnearthe points’
whereGardenValley drainsinto Pine Valley.. Nearly all the spring die-

chargeand ground-waterseepage‘flows out of: the areabeforeit is evapor
atedor transpiredby plants. The volcanic rocks of Table Mountain area
barrier to ground-watermovementandprobablytransmitonly a small
amountof water to Pine Valley.

Estimatesof rechargeto and dischargefrom the groüi-water
reservoirin GardenValley are summariedin table 7. The estimated
rechargeexceedsthe estimateddischargeby 9, 000 acre-feetper year,
which is an estimateof the subsurfaceinflow from GardenValley to
DiamondValley. This quantity is adequateto accountfor the observed
springdischargealong the west side of the North Diamondsubarea How
ever, the hydrologic boundariesin the RobertsCreekMountainsprobably
do not coincide exactlywith topographichouudarie,B.:aildsomegroundwater
derivedfrom adjacentKobeh Valley (RushandEverett,,.l964, p. Z4) may
enterDiamondValley.

-z6- ‘.
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RECHARGE (I):
ci

Estimatedrecha.rge.’
Estimatedannual precipitatibn from precipitation

Area Range Average Average Percentage Acre-feet
(acres) (inches) (feet) (acre-feet)of recharge per year

3,300 > 20 1.8 5,900. 25. . 1,500
18,900 15 tO 20 1.5 28,000 15 4,200
57,500 12 to 15 1.1 63,000 7 4,400“:

400 8 to 12 .8 320 - 3 Tr.

Total (rounded) 80,100 97,000 10,000

DISCHARGE (2):

Zype

Djachrge by phreaophyteé.

Rabbitbrushand greasewood,scme 700
sparsesaltgrasa

Meadow.grass 300

..Subotal(rounded)

Portion of averageannualoutflow to
Pine Valley which La maintainedby
spring dischargenear Table
Mountain

Water transittedto’ Pine Valley
through volcanic rocks of Table
Mountain

Total

1.,2 360

600

DIFFERENCE (1) - (2): 9,000

-27-
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-‘ Table.1-Etted.grDu-tör.bu4gt4or:u.y.:

.

Precipipatlon
zone

(feet)

Above 8,000
7,000 to 8,000
6,000 to 7,000

B’é’làw 6;000:

Average annu2l ‘consianption
of: groundwater

Axea
(acres) • (feet) (acra-.feet)

.3 210 .

.4

acre-feetper year

300 to 400

Tr.

900 to 1,000



NATURAL OUTFLOWFROM THE VALLEY-FILL RESERVOIR
:

Evapotrauspiration

Natural dischargeof groundwater occurswherethe water table

in the valley fill is nearthe surface. Dischargetakesplaceprincipally

in threeways: (1) by evapotranspirationin areasof phreatophytes;

(2) by direct evaporationwherethe capillary fringe extendsto within

a short distanceof the land surfaceand (3) by spring dischargewhere

the water table intersectsthe land surface, or whereartesianconditions

causegroundwater to rise to the surface. In DiamondValley, the water

dischargedby springsthenis consumedby evapotranspiration.

The principal phreatophytesare rabbitbrush,greasewood,salt-

grass,andmeadowgrass,As shownonplàte2, the graBseaaremost

abundantin areassupportedby springdischarge,whereasthe rabbit-

brushand greasewoodare mainly in a band 1 to 3 miles wide aroundthe

marginof the playa. Evaporationfrom baresoil occursmainly on the

playa. Someof the vegetationshownin the North Diamond subarea(Pl.

Z) is supportedin partby dischargefrom. flowing wells The flow from

the wells is includedwith naturaldischarge,becausemost of the wellè

haveflowed for 10 to 15 yearswith no control and areinthe areasof

naturaldischarge. The dischargeby flowing wells probablyfs partly

compensatedfor by local reductionsin seepageand spring discharge.

Estimatesof the naturaldischargeof groundwater in eachof

the subareasare summarizedin table 8, Theseestimates
arebasedUPO

annualratesof consumptionof aroundwater by phreatophyteain other

areas,as describedby Lee (1912), White (1932), Young and Blaney

fl94Z), Houston(1950), and Robinson(1965). The ratesare aboutthe

sameas thoseusedby Eakin (1961). L,ittleinformationis availablecon

cerningthe rate at which groundwater is evaporatedfrom the surface

of the playa. Descriptionsof a salt marshat the north end of the playa

by Vanderburg(1938, p. 65-66) indicatethat therethe water level is

within 4 feet of the surfaceand that salt incrustationsare readIly formed

by the evaporationof groundwater that is broughtto the surfaceby

capillary action. At the southend of the playathe depthto waterin

well Z3/53-4ccis 3. 5 feet. The depthmaybe greaterin the central

part of the playa. The estimatedaveragerate of evaporationof 0. 1

foot per year for the entireplay-a i basedon ratesusedin hydrologically

• similar areasof the State.

The estimatedannualdischargeof groundwater is about30, 000

acre-feet,of which 5, 000 acre-feetis evaporationfrom the plays.and

25, 000 acre-feetis evapotranspirationby phreatophytesand spring-

supportedvegetation. Thesefigures are in reasonableagreementwith

the annualdischargeof 23, 000 acre-feet,which doesnot include evapor

ation from the playa,eatimatedby Eakinf1962) in his reconnaissanáestudy

-18-
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of the area.

Spring Discharge

In South Diamondsubareasmall springsoccuralong the east
side of the valley mostly as seepageareasnearthe basesof alluviAl
fans. The dischargein theseareasis about 780 acre-feetper year,
and mostof the water is consumedby vegetation.

In the North Diamondsubareathereis one fairly large spring
on the eastside of the valley at ThompsonRanch, sec. 3, T. 23 N..,
R. 54 E. There, water flows from bedrockoutcrops.mappedas klippe
of westernfacies rockS of Crdovician(?)ageby Larsenand Riva (1963).
The water is warm, and the spring is consideredto be in a fault-con
troiled areaof dischargeof moderatelydeeplycirculatingground water.
Other small seepageareasare commonalong the eaàtside of the sub-.
area. The westernmarginof the subareais characterizedby anumber.
of pond springsat altitudesof approximately5, 800 feet. MI the springs
dischargewarm water andall are in alluvial materialnearthe basesof
alluvial fans or pediments.

Drillers’ logs of wells andfield observations, indicatethat the
alluvial fill in the vicinity of the springsalongthe westiidë-of the
North Diamondsubareais composedpredominantlyof interbeddedaand,
gravel, and clay, andis capableof transmittingappreciablequa.ntlties
of water. This coarse-grainedvalley fill is underlainby bedrockat
shallowdepth. Logs of wells drilled nearerthe centerof the valley
indicatethat therethe valley fill is predominantlyslit, clay, andfIne
sand, and is lesscapableof transmittingwater. Thesespringsprob
ably arefault controlledand suppliedprincipally by deeplycirculating
groundwater thatpassesfrom bedrockinto a narrowband of coarser
materialand thenis dischargedat the surface.

Table 9 lists the locations, names,dischages,and datesof
measurementsof the major springs. Slight decreaaesin discharge
have occurredrn both ShipleyHot Springand ThompsonRanchspring.
Thesechangesare interpretedas adjustmentstolocal developmentor
asnaturalfluctuations, which may representbelow-averageprecipita
tion in the 1950’s, as indicatedby Eakinand Lamke (1966, p. 19) for
stationsin the adjacentHumboldtRiver basin, ratherthan to pumping
in the South Diamondsubarea. Eventually, a gradualdecreaseof
spring dischargein the North Diamondsubareashouldoccur in res
ponseto pumpingin the South Diamondsubareaas sufficient water’is
removedfrom storageto induce subsurfaceflow from the springareas
towardthe weil field.

a
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Table 9.__Discharg ofajorsprfngsin,the North. D ond subarea

-V -

- VVV••

Location

V

DLeChge
(acre-eet

Name or owner Date (cfai nái vear)

We8t side: V

V

V V

23/52-251, Tule DamSpring
V

l1_16_V65
V

.12 V 90
V

23/52-36b S.lphur Spring 11-18-65 09 60

24/52-23d Shipley Hot Spring 9-22-65 7.1
V

VV

4-1-66 701 V49

10—19—66 .6.20

24/52-26d Unnamed 12- 7-65 .66
V

4— 1-66 .82

24t5Z-36c Unnamed spring at
V

11-19-65 1.14 820
V

Bailey Ranch V

V

24/53-6cab Ski Ranch spring 12- 7-65 .58 420

V

Subtotal V

947
V

6,800

East side:
- V

23/543db ThompsonRanch spring

Subtotal

V
- V

V

Total

9-21-65 2.33
4- 1-66 2.11 1,600

10-19-66 2.06

V

- 2.17 1,600

1164
V

8,400

-31-
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Dischage.Supportedby lnterbasiñFlow

•1

The .quaiitity.of interbasinflow from.Garden.Vailey..to Diamond
Valley may be estimatedfrom the measureddischargeof springsand
flowing wells in the westernpart of the Nozth.Diamondsubarea. Warm
water is dischargedbyatleasthalf’ofthee’weIlB;wh1ch s.tgestsa
sourcesimilar to that which suppliesthe springs. The combineddie-
chargefrom the major springsalongthe west aide of the valley is
approximately6, 800 acre-feetper year (table 9); thatfrom flowing
wells is about 1,300acre-feet.peryear (table SO).. The amount.01 iS
chargesupported‘by interbaainflow ie estimatedat betteen7 000 and’
8, 000 acre-feetper years This estimateproJab1yis low becauseit was
riot possibleto measureeffluent seepagedowügradientfrom manyof the
springs;however,‘the quantityof watermeasuredis on the sameorder
of magnitudeas the quantity estimatedby indirectmethods.

-3Z-
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EQUILWRIUM CONDITIONS OF THE NATURAL SYSTEM

Prior to the developmentof ground-watersupplies, the hydrologic
systemof the’valley-fiflreservoirwas in a’Btate6fdynamicequilibrium
Over the Iongte’rm, rechargeequaleddischargeandno net changeoccurred
in the quantity of groundwater storedin the system.

Water Budget

Table 10 is a ground-waterbudgetwhich lists the severalesti
matesof rechargeto and dischargefrom the valley-fill reservoirunder
naturalconditions. The estimatedtotal averageannualrccIarget. the
valley-fill reservoirof 30, 000 acre-feetperyearis the,sameas the
estimateddischarge.

‘ -

The table also showsa subtantia1imbalance.betweenrecharge
and dischargefor both subareas..-thedifferencefor one‘1eing aboutequal
to and offsetting the differencefor the oLher..- Thesedifferencesare
reasonablein view of the fact that about95 percentof the total discharge
occursin the North Diamond Subarea(p1. Z).

GroundWater in Storag

The potentially recoverablegroundwater in storageis the amount
of water thatwill drainby gravity from the valley-fill reservoirin re
sponseto pumping. It is the productâf the area, the selecteddepth of
dewatering,and the specificyield of the, depositscomposingthe.valey
fUl reservoir. Figure 7 showsthat the areausedin this computationis
somewhatlessthan that of the valley-fill reevoir. megeiecteddepth
for this study is the uppermost100 feet of saturation.

-‘.i

The specificyield of a depositwith respectto water is the ratio
of (1) the volume of water which, afterbeing saturated,the depositwill
yield by gravity to (2) its own volume, usuallyexpressedas a percentage
fMeinzer, 1923, p. 28). Estimatesof the specific yield’of the upper 100
feet of saturatedmaterialwere madeby methodssimilar to thoseused
to show subsurfacedistributionof sandandgravelin the South-DiaMond
subarea. Lithologic descriptionsfrom drillers’ logs were groupedinto
five generalcategoriesanda specific-yieldvalue was assignedto each
category(table 11).

The averagespecificyield for the upper 100 feet of saturated
valley fill below prepumpingwater levels in eachof 70 selectedwells
was calculated,using the above-categoriesand’ drillers’ descriptions.
of the lithologies. Fromthesevaluesa map’‘showing specific-yield’

. distributionwas prepared(fig. 7). The areaof highestspecificyield
is in the South Diamondsubarea,and the 1oestis beneaththe playa in

=
‘ the North Diamondsubarea. The areaof pumping in 1966 roughly

-33-
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Precipitatlofl (table 6)
Inflow at Devils Gate (p. 21)
Subsurfaceitif low from GardenValley (table 7)

I

SE ROA 67

Table lO.--Ground-waterbudget, In acre..fet par year, for

eqiiibr1tmi conditiosaib DLond Valley

(All values estimated,as describedin text)

RECHARGE:

:. NörtW South
Budget Item . .; Diamond Djamond Total

subarea

subarea

DlSflARCE:

;,o0b 12,000i21,000
150; 150

9000 -- ..., 9,000

Total (rounded): . .. .. . . . . 18,000 z2,00O 30,000

Evapotranspiration(Cable 8)
In areasof shallow ground water
In areasof spring discharge
From the plays

Total (rounded):

i400
9,900
5,000

IMBALANCE:

15,000
180 10,000

-- 5,000

(2)
• •:

:•. , • , . . . . 28,900 1,400 30,000

f1)—f2)............... .l0,900+10,60O 0

= 34—



Table 1l....Specificyieids:Gfaterialdé1bed,indrillers’ logs

1. Assigned specific-yieldvalues basedonMorris and Jabuson(1966).

Assigned. 1/specific-yieldvalue —

(percent)

• ,.

... ..,

Lithologic category
(basedon drillers’ descrijtions)

Kedfuin and coarsesand

Gravel, sand and gravel

Sand, gravel, and clay
Gravel and clay

Fine sand, sand and clay
Sandy clay, cementedgravel

Clay, silt, mud, muck

30

25

15

10

5+

-35-
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o
correspondsto the areaof highestspecificyield, which meanàthatiore
waterwill be suppliedfrom storageper foot of. drawdowninthat areathan
in any otherareaof similar size In the.vaUey.

Table 12 summarizesthe recoverable’groundwatr:stcrred.inthe
upper 100 feet of daturationin the vafley=fili reservoir. The estimated
total storageis 2,800,000 acre-feet,abot:1O:pe’iceñttwhichi8iu the
SouthDiamondsubarea The differencein total storagebetweensib
areasis attributedlargely to the predominanceof playa depositsin the
North Diamondsubarea,which havean estimatedspecificyield of only
5 percentandunderlieabout40 percentof the.subarea.

To assistin estimatingthe probable.effectsof future water-level
decline on storage,the valley was divided into east-trendingsubdivisions,
or strips, borderedon the north and eouthby-township lines. The esti
matedamountof water thatmustbe withdrawnfrom eachsubdivisionto
drop water levels 1 foot was computed(table 13) from the distribution
of specific yield shownIn figure7.

.
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Table 12....4,.tirnatedrecoverabLewater stored in the upprI0Ofêt
• V.

of satUratjonIn. tbØ valey*fL1x?aeryoj.r T

VV

Speciff e1d
(ercent)

iangeY

5 to 10

lOtö 15

l5 to 25

Subtotal

Approximately 5

5 to 10

10 to 13

Subtotal

•

Vat

a!.

180,000V

970,000

830,00O

2,000,000.

240,000

390,000

220,000

850,000

Aveage’ Area1J
value. (acres) t.

Soutb Diuotzd aubarea . -

75 24,600

12.5 77,400

20 .. 413400;

a 14 143,400

North Diond subarea

5

7.5

12.5

a7

47,700

51,700

18,000

117,400

Total (rounded) a U 260,800 2,800,000
V

.4

2.4

V
V

..

1. As shown on figure 7..
2. Storage 100 x averagespecific yield x area.
a. Weighted areal averagespecific yield.

-37-
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Table 13.--EstlmatedrecoverableWater per;O .óftoragin,

the upper 100 feet of satuation.

.

.
-

NeceSsarywith4rawa1 -Subdivision— - facre-feet)

T 19 N , R 53, 54 E 600

T 20N, Do. 5,000

T. 21, 21 N.., R. 52, 53 54 E. 7,000

T.22N, Do 5,300

T 23 N , Do. 3.700

T 24N, Do.
- 27O0

T. 25 N , R 53, 54 E. 2,000

T. 26 N., Do. - 1,900 •- - -.

T 27N, Do. 4100

Total (rounded)

1. Townships and rangesshown figute 7’ -

: -

--

- . -

I

• - - • • • ,‘ • • • • •

-36- •‘ .. • . . -



CHECALQUALITYOFWATER

Analysesof 45zgound..watersampleawere.madeduring thi8etudy
to determinethe quality of the water as of 1966, to relatevariationsin
waterquality to the ground-waterflowsystem, andto deerminethesuit
abtyof groundwaterfor use. The resultsof theseanalyesareRated V

in table 14 along with thQ résilts of 4 additiànalanalysesthathadbeen
madeprior to this. j• V -

Types of Water
V

For the purposeof this report, watersare classifiedon *1I basis
of their predominatecationsand anions. The methodusedhasbeende
scribedby Piper (1944) and is shownin figure 8. Pointsplottedin the
diamond-shapedfiid indicatethe characterof the water asrepresented
by the relationshipsamonggroupsof ions, namely, the Na + K, Ca+ Mg,
C03 + HCO3, and Cl + SOt, The size of the circle is proportionalto the
dissolved-solidscontentof the water. AssignmentOfV..& water aampeto
a chemicaltype is basedon determinationof the gioüp or groupsthat
comprisemore thaw5Opercentof the total anions,cations respectively,

VariationsIn Quality V

As groundwater movesfrom areasof rechargeto aréas*ofV.djs_

-charge, the quali-ty the water changes4n—response--teChanging...conditions
in its environment. The dissolved-solids.contentgenerauyis low in areas
of naturalrechargenearthe mountainsand increasesaswater moves

V

towardareasof naturaldischargein the valley lowlands. In areasof
naturaldischarge,the dissolved-solidscontentusually increases-aswater
movesupwardtowardthe surface.

V V

Thereis a systematicvariationin the occurrenceof the three
main types of water. In general, groundwater nearthe rechargeareas

V

is a calcium magnesiumbicarbonatetype. This type changesdown-
gradientinto a sodiumpotassiumbicarbonatetype, which in turn changes
to a sodiumpotassiumchloride sulfatetype In the centralpart of the valiey.
Thesechangesareeffectedprincipally by the combinedprocessesof ion
exchangeand leaching. Concentrationby ev3potraflspiratiaflincreases V

dissolved-solidsconcentrationsin dischargeareas.
V

The relationshipof water quality to ground-waterflow is. shown
in figure 9. The approximatedirectionof the flow is indicatedby arrows,
the disolvd-so1jd8contentis indicatedby the distribution of specific V

conductanceat selectedpoints, and the type of water is representedby
generalizedareaswherequality is similar. Part of the datausedwas
obtainedfrom shallow observationwells and may not be representative V

of the quality of water that would be obtainedby a deepwell at the same
location. This is evidenton the eastaide of the valley wherewater

.39..-
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EXPLANATION

.0 50 100

11111 Iii iii
Totaldlieolved colids

In mllhiequlveientsper liter

Detailedanalysee

I. 19153—15bd
2. 19/53—25d
3.20152-268
& 20/53—17cc
5. 20/53—21ad
6. 21/53—Bab
7. 21j53—Scb
8. 21(53—lSda
9. 21/53—28cc
1L21153—43da
11.21153—3688
12. 22J53—2lari
13. 22l53—3Occ
14. 32/54—S4ab
15. 23/52—l3ca
16. 23(53—34dd
17.23154-3db
18. 24/52—23ca
19. 24/53—4ac

Field analyses

20. 20/53—lac
21. 20I53—4dd
22. 20J53-2Sac
23. 20/53—40db
24. 21/53—2ac
25. 21/53—3cd
26. 21/53—3db
27. 21/53—21ad
28. 21l54—4ed
20. 21/56—lBcd
30. 22l52—laca
31. 22/53—las
32, 22J5a—l7aa
33. 22/53—32cd
34.25/53-38cc
35.22154—add
36.32/54—18db
37. 22/54—32bd
38. 23I63—4cc
31.23/53—27bb
40. 23/53—aodd
41.23/63—SScc
42. 23/54—29a
4$ 2a/54—29dd
44 23/54-33bb
45, 20/63.—5cb2
46. 25f54—2Sbc
47.25153—Ba
48. 25/54—16cd

V

- 40.26/54-23c

.

..

/

F

Figure5.—Chemicalcharacterand diesolvedgotIda contentof watersamples
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EXPLANATION

Consolidatedrocks

Arrow indicatesapproslmatehorizontal
directionof ground-waterflow

.631
Selectedeamplelocation and specificconductance,

In micromhosper centimeterat 25°C

Typesof water, In valley fill deposits

I 1
Ca-Mg HCOs

Na-K HCO3

Na-K Cl-S04

Contact

Basinboundary

Subareaboundary

Scale
5 0

Figure9.—Generalizedrelation betweenwaterquality andground-waterflow
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The highly saline sodiumpótáaalum hloride sulfatetype water
in the, north-centralpart of’ theSóuthDiamond subareaprobablyforms

• a fairly thin layer beneaththe water table. ‘1h.iiigh concentrationmay
result‘from current.leachingboth of salineslsand-of- residualsdts
accumulated-at a time.whena email lake:óC’edDiamond.Valley and
the areaof--naturaldischarge-extendedmuchfarther áouththanit’does

• at-present. The dissolvedsolida-contentof ‘the water.in’the North-
Diamondsubareamay decreasewith.depthas it doesin some-other’
areasof Nevada. -Near the-edgesof the playa.anddowngradient”frorn
the major springs(table 9) water•otgood;qualty.mayovérlie’accumu
lations of salinewater. .

Water in wells along the-west aide of-the.deve1opedpart•af the
-South Diamondsubare&has-.ahigher disao1ved-splidscontentand
slightly’higher proportionof:odIuzn’.thauwátex in. weUs:in the center

-“and along the southenside of the valley.. The reaaonforthis was not’
‘determinedbut may be associated:with moderatelydeep.’circuiation
along faults, as is suggestedby slightly higherwater temperatureson
the west side of the valley. - . .,,• $ . .

I’

‘obtainedfrom wtll.,2354-33W-t,2Zfeet.deep)’-is a sodi p’’iun4
bicarbonatetype with a very hzgh salinity, whereaswateftomwblL
Z3/54-Z9dd(50 feet from well Z3/5433bbc, is 320 feet’dprandhas
no perforationsabove l-44-.fèét)1s a calcium agneair.-;iicarbdnate
type with a moderatesalinity.’

Suitability for Agricultural Use

The &5o].vCdsoljd content, the percentageof sodiu.min the
water comparedto the total cationcontent, and the concentration.of - .. .- .•

elementsand compoundsthat mar be toxic to plants.aiid animalsare ‘‘• : :-• -, ‘

the most significantfactorsregarding.the suitability of water for agri
cultural use (U. S. Departmentof Agriculture,; 1954). ;, .

Dissolved-solidscontentas it is rela d’-to the-suitability‘of-water
for -agriculturalusecommoulyIs referredto as “8alIflity -hazard.
Salinity hazard-usuallyi-s definedin termsof- specific conductance,which , -

is a measureof -the easewith which an elet±ic’ current-wili.paasthrough ‘‘

the water. The U. S. Departmentof ApiculUire (1954) defines-Saiiity
,hazardand Its relation to specific conductanceasfollows: , -

Specific con&ctance(’
Salinity hazard (zromhosper centn’ieter’ã*5C) -tiasslcation

- -‘•, •-;• --‘‘$-- -

• ‘ Lo’
• . -Medium

-

• High
Very high

•OtoZ’50 -.

•-1 - ‘ Z5ItolSO
751 tO 2,250
greaterthanZ,Z50 -- -

Cl
Ca

-. -- C3
‘C4 -
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The sodiumadsorptionratid tSAR) of irzigatin water, is related
to the experimentallydeterminedadsorptionof soclnmby sail, andis
definedby the foUowiig equationin which all the cbnstxtuenfsareepreseed
in milliequivalentsper liter (milliequivuie’nts‘per•liter’ are.givenIn table
14):

Na+
SAR \/. Ca44+Mg

Waters.from airinga’ and irrigation weUaareclaesifiedaccording
to thefr salinity hazardand.sodiumihazardon the bassof a.:diagrampre
paredby the U.S. DepartmentofAgricultureffig.. 10). Salinity hazard
is directly relatedto specificconductaice. Sodiumhazardie.4eflfledin
termsof SAR ‘values; however, as shownon the diagram, fixed values
of SAR cannotbe aeBignedto thevarioussodium-hazardclassesbecause

thesodiumhazardincreasesas the specific conductanceincreaaes.

AU samplesof waterfrom irrigation wells and springsin
DiamondValley hada low sodiumhazard;approximateiy75percent
hada mediumsalinityhazard,and 25 percentbada high salinity hazard,
In placeswherethe salinity hazardlehigh1 sometreatmentof the.soil
or the water maybenecessaryin;the future to alleviateaccumulatoriof
excessiveamountsof .aalt in the soil,

.

Residualsodium carbonate(RSC) is anotherfactor that affects
the chemicalsuitability of water for irrigation. It was definedby Eaton
(1950) as:

+4 ++
RSC = (CO + HCO3 ) - (Ca + Mg

wherethe valuesareexpressedin mifliequivalentsper liter (seetable
14), According to Eaton, waterhaving,an RSC value largerthan2. 5
me/i (millfequivaientsper liter) generallyis unsuitablefor irrigation
becausecalcium and magnesiumwill be precipitatedfrom the water,
causingthe sodiumhazardafthe water.to.increase. Water.having an
RSC value of l.Z5 melt to Z. 5 me/I is coneidereamarginal, andwater
having an RSC value of lesthan1.25 ie/l probablyissale. All earn-
pies of irrigation waterhadRSC valuesof. lessthan 3.. ZmeJlandare
therefore.safefor irrigation in this regard.

Boron is one of the mostcritical constituentsin irrigation water
It is essentialfor properplantnutrition in small quantitiesbut is toxic
to manyplantsin axiountsonly alight]y morethan the neededamounts
114ostof the crëpsrai&ed in the areaareclassifiedby the U.S. Depart
ment of Agriculture (1954) as semitolerantandtolerantwith reapectto
boron. The semitolerautcropsinclude mostsmall grains, potatoes,
and someother vegetables Alfalfa is listed as a tolerantcrop. -Scofield
(1936) showedpermissibleboronconcentrationsfor semitolerautand

.1
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SALINITY HAZARD

5000
— EXPLANATION

— trrigatlon Wells
1. 20153—fOc
2 20153—4dd

— 3.20153—lice
4. 20153—21ad
5. 21l53—2ac

— 6. 21153—3ab
7. 21(53—3cd
8. 21153—4db
9. 21t53—l3da

— 10.21(53—21ad
11.21/53—28cc
12. 21f53—33da

— 13. 21!53-48ac
14. 21/54—4ad
15. 21154—I6cd
16. 22f54—8dd
17. 22I56—l6db
16. 22!54—22bd

— 19.23152—I3ce
20. 23/54—26dd
21. 26/53—eec

— 22.26/53—Scb2

Springs

23. 19I53—25d
24. 23/54—4db
25. 24/52—2Sca
26. 26/53—8c
27. 26f54—23c

Figure 10.—Ciassiticationof water from springsend Irrigetlon wails basedon conductivityand sodium
adsorptionratio (After U.S. Departmentof Agrlcuitura 1964)
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tolerart,crops.as follows:

Classesof water
— Boron cozitent

Semitoleiatcrops TolerantcropsRating Grade :(rngi3
.. {rng!l)

1

a

3

4

5

lessthan0 67Excellent

Good

Permissible

Doubt€ul

Unsuitable

lessthan 1.00

.

.

.67to 1.33

l33to 2. 00

Z. 00to Z. 50

more than2. 50

--1

1.00 to 2.00

Z.00to3.00

3. 00 to 3.75

more than3. 75

The boroncontentof all samplesof irrigation water from Diamond
Valley was leesthanthe amountthat might be harmful to semitolerant
crops.

Water from shailowwells in the north-centralpart of the South
Diamondsubareais poorly suitedfor agriculturaluse. However, these
samplesmay not be representativeof the quality of waterthat would be
obtainedfrom deeperwells in the samelocations. The limited data
availablesuggestthat quality improveswith depth;however, samples
mustbe obtainedfrom deeperwells beforemeaningfulconclusionscan
be madeconcerningthe suitability of waterfor usein this area.

Suitability for Domestic:Use

The limits recommendedby the U. S. Public Health Service(1962)
for waterusedon interstatecarriersfor drinking purposescommonly
are cited as standardsfor domesticuse. Listed below are someof the
chemicalsubstanceswhich shouldnot be presentin water in excessof
the listed concentrationwheremore suitablesuppliesareavailable.

Concenifration

___________

(rnilligranzs per liter)Constituents

Chloride (Cl)
Iron (Fe)
Nitrate (NC )
Suifate fS04
Fluoride (F)

250
0. 3

.45
Z50
a 1.7

Total dissolvedsolids 500 (1, 000 permitted)
a. Varies inverselywith meantemperature;for example,higher tem

peratureresultsin more water intake andpermissibleconcentration
is lower.

. .

-4Z-
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At the presenttime, 1965, lessthan2£arniIièausewater
obtainedfrom th.e valley-flU reservoir4 However) aa,.the..areabe
comesmore fully developed,domesticuseis expectedto increase.
The chemicalconstituentsof all samplesobtained roiriiz’rigation
and stackwells during the courèëof this studyarewithin the per
mittedlimItIor domesticuse (table..14). Thisis alsotrue of the
water obtainedfrom the Fad shaft.

-

-43- . - ., . -... .... -
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GROUND-WAT DEVELOI’MENT

IniU4Deelopment..-
.::•“. -

— rThe earliestdeielopmei4in the ,al1ewç%h4orth
subareawkee sett1ersconstructedthtchesdahaUo’4tstoith*dischargeof sprngs,. As x’anching became$Use4a4vnLI14andwesidesof the va11y, additionalrpp enenwexe
aU readily availabledischargefrom sp4ga,, Netswereapto
developadditionalsuppliesuntil the 1940’swhe ftoing wells weredrilled
on the Romanoand Flynn Ranches ThereweUawersuccessful.and
subsequentlyflowing wells werealsodrxiled on the nan&.Saddl4
Ranches,

In 1966, 15 wefl in the North Diamonaubaawere
ttable Z0)1 but at ratessubstantaUyless.thanthe repqrtedinibal4-
charge,two wells were pumpeddurzngtheirrigationcaa ftp
tion waterwaspumpedfrom the pond at Thompson’sspring. The
hydrologic systeni.in this area‘pas can4ered..tçbef4tmgtoanew
setoteqiulibriumconditions, bçcausethese
were either in or aca,çeutto areasof na1øhagerbe4g
compensatedfor by local reductionsin natUl’?l

- :r . ;-..--
flevelqpmsutin the South zOfld. iJ)area

The extensivewell developmentin the.SouthDiamondsubaea
beganin 1949 whenwells ZZ/54.-Zlca.and ZZI 54-33ddwere drilled along
the eastside of the valley. Development,continuedat the’rateof a few
•wellsçach.yearuntil 1958, whntenai,e t.o cevc19p
adfar irrigation. y 1964, when the areawas clo-adt ac1d3tEaI1
development,permits to pump,more than 1 0, 000 acr.efet

.hadbeengr3nte, more than ZOO irrigation weUsj)i4 beepdzlle4j,à
approximate1y.5,000 acresof ‘and wasto h irI,gate4bypIg‘!roundwater. Due to problemsinherent .ndeve1op1xignecLa%
ductonhaslaggedbehindacqui4tions,and In 1965 n1y 7,49cz’emof
croplandwasharvested. The acreageis increasea.çKyea and
maximumproductionprobablyw U,oocurt next.dec%.

Irrigation actiCe&:.2.
. •.-•-- ‘- .-:-- .
, :

Sprinklinghasbeenthe mostwid1j •thoçI oL applying
irrigation water during the initial ph.ee4of anddevelqp..r
merit In the summex’of 1945 sprinkler fiyamW6Teuseçlwzthpl4
two-thirds of the 70 tç 75 wells pumped, In July ep#z1k]er%pia
werebeingusedwith 5 of the 74 pumping
and sell-propelledrotay systemsare the prncp% i% The
lateraland main-line systemsconsiatbasicallyof spEibiderlines that
are connectedto a main line from the well. Theselaterallinesmaya

44 . •, -:--, • ;‘ -

SEROA‘83

L - -.



be almosta quarterof a mile long andai’e conimonly mountedon wheels ‘

50 that the entire lateralmay be movedtø differentpositionsalongthe
mafu line Lateralsnot mounte&owhesmustbe brokendawn into

, individual sectLonato be moved. SeIprope11edrotary systems,also
cailed “Valiey sprinklers,“ consistof one pièeri.ine,asnucbas a
qiiarteof . mile-long, moi.mtedon hydraulicaUydt1irrnel& Tle
entire systeinrotatedaboit a pivot at one endf he lIne wMchie coti
nectedto a well in the centerof a 160-acrefield. Othernethodsuse
ditchesor gedpipesto diatributeater.

I& Dlainoiid Vafley, sptixd1nggna1fyrequ1reie watrthan
othe4rrrigatxonmethods,becauseinfiltration is reducedin a*Wae of sandy

4soil However, wells that dischargethroughsprinklersmustpump
againsta 70- to 170-footheadin the sprinkler system, in additionto
litb.ng the water to the 1andsurface. The costM uiiprngsand sprinkling
waterper acre-footis higherthanwith othermetadsbut]e cost of

-

.. - .----- — . .
‘- . -.‘ ,-i— — .laoor and ialid prej5arationis generallyless,

— a
.‘

Sprinkhigprobab1ywill remautthe rdostcommofll?r exnpldd
methodof apñyingwaterfor sometime in the futie1àgelyeaUã =

of the ctrrent iucces&, becaiseof the high z ftltra-tzcn iatin1iói’
areas,andbecaigefpresentinvestmentin equzpnnt2 ‘ot1kéIog
term, increasedlifts may raisepumpingcostssuffi1ent1yfor somi
ownersto consideri’êttezng iuzxipfng..cpate distribiitioti
from the well head.

.

Growing SeasOn -

The’going seasonas deteflfndlageIybit teknpexatue,’id
variesith &pe of crop grow iF.Tempeiatureda-laaebeeflrecorded
atDiamondtafley,E*areka. I5 CreekRanch, Jfggs. and RandRandh
STable 16 hoWtiedaily minbtiumn temperatures.publihedby the U S
We&Ehez Bureai, i8emdetermaningthe longeatperiod of onecutive
days during each‘yeak In whicb the tempera.turedid not go below3Z°,
Z8°F, and Z4°F, iözpecthrely, at four of thesestations, For example,
at Eurekaa cropfch experienceda killing frost at ZB°F would haye
an averagegrowing seasonof 113 days,

The effectsof topographicposi.ttonand exposureon the growing
seasonareillustratedby the data in table 15 Both Ffsh Creekanch
and ?.andanch, which Iayetheshoz’testgrowing 4WdI3are in the
lowtr partsof thevlleys. Jagga,’-on the-alhwialp’on, !zW a slightly
longer giowing sesz.fkrsI& c&i the16zhbpesOf the“F’iih Creek
Range,hasthe loiigest growing sWon. Th’ee variationsmayedue in
-partierencestatiozfexposurebut probablyalsorefleCt’ condit1’cns
oftherthä14nersonw1ilchare corn niil1eysof N.vda.

-
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- Temperatuzerccofd8available.from.theDiamondValley station,
which is closestto the agriculturalareain DiamondValley (fig. 1), are
too shortand-incorripleteto provIdevalid average5, but suggestthat con
ditions of thermalinversionexist thoiighoutmuch of the year. The grow
ing seasonin the developedpart of the Söüth Diamondsubaieaprobablyis
longer thanat Jiggsand shàrter.thanatEureka.

Limited attemptswere madeto preventfrost damageto aial.fa by
sprinkling in the fail of 1965. Shouldthis practiceprovefeasible, the
effettiye growing seasozimight be extendedasrmichas several.weeks.

Crop Types, Acreages,and ConsumptiveUse -,:

The

ricipal cropsgown commerciallyarewheat, oats, d
barley, alfalfa, andpotatoes. Sorghum, onions, and somegrass-legume
mixes havebeentried on a email scale. Accordingto Mr. Ivan B. Jones
of the White PineurekaCountiesBranchof the CooperativeExtenaiOn
Service, University of Nevada(written commun,:1966) other crops that
might be grown in the areawith propercarearepeas,beans, clovçr,
safflower, sugarbeets, and cool-seasongrasses.The major type6.of
irrigatedcrops, computedseasonalconsumptiveuseof water, and approx

- imate acreagesfar the summersof 1961-65areLstedin table 16.
Becausethe areahasnot yet reachedits full potentialproduction, new
cropsandvarietiesare still beingtried, and a permanentpatternof.
land usagemay4notbecomeestablishedfor severalmoreyears. AS of
the summersof 1965-66, small grainswereth predominatecrops;
however, the acreageand relativeproportionof alialf has increased
eachyear. Potatoeshavemet with only limited success,andno large-
scaleattemptsto raisethemhavebeenmadesince 196Z.

EstimatedPumpage1950-’65 -

Estimatesof pumpagefor the 16-yearperiod 1950-&5 were made
from pumpageinventories, crop acreages,andthe numberof wells con
sideredto havebeenoperated-durinE a givenyear. - For the purpoesof
computation,75 percentof the total amountof waterpumpedis asumed
to be consumedby crops (65 percent)or lost by sprayand surfaceevapor
ation (10 percent). The-remaining25 percentisassumedto.berecirçula
ted (returnsto groundwater). moderatelylow, perceage..of recirculated
water is used, becausemostcropsare ;rigatedby sprinkling

Inventoriesof pumpagefurnishedby the StateEngineerareavail
able for 1958 and 1959, and a pumpagecanvasswas madein 1965 as a :
part of this study. Crop acreagesareavailablefor 1961-65. Eakiñ
f 1962, p. 29) estimatedthat the pumpagefor 1961 wasbetween4, 000 and
7, 000 acre-feet,probablyabout 5, 000 acre-feet. Estimatesfor the
remainingyearsarebasedon the ‘number of wells consideredto be in
operationduring thatyear and on partial reportsof pumpage. Table17
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Table 17.-—Eatmatedpumpage, 1950—65

(All estimatesrounded to two significant figures)

SEROA88

Gross Net Cumulative
Year pumpage pumpage net pumpage

1950 300 220 220

1951 600 450 670

1952 800 600 1,300

1953 800 - : 600 1,900

1954 BOG 600 2,500

1955 1,000 750 3,200

1956 : 4,000

1957 1,200 900 4900

1958 a 1,200 900 - 5,800

1959 a 1,800 1,400 7200:

1960 2,400 1,800 -9,000

1961 b 6,100 4,600 14,000

1962 SU,000 8,200 22,000

1963 5 9,700 - 7,300 29,000

1964 b12,000 9,000 38,000

V

1•

1965 c16,000 12,000 50,000

Totals frounded)67,000 - 50,0G0 50,000

1. Net pumpage is assumedto be 75 percentof gross pumpage.

a. Inventory by office of Nevada StateEngineer.

5. Basedprincipally on.erop inveutçrias (table16).

c. Based principally on:-pumpageinventory by the author.
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lists the grosspumpage,netpumpage,andcumulativenetpumpagefor
the period 1950-65.

Effects of Pumpingon the Ground-WaterSystem

Effects on Natural Conditions

V

Prior to any developmentthe ground-watersystemover the long
term was in a stateof dynamicequilibrium, whererechargeequaled

V dischargeand the quantity of warer in storageremainedconstant. Pump
ing createsan imbalancein the system,whre total discharge(natural
dischargeplus net pumpage)exceedsthe recharge. Consequently,water
is pumpedfrom storageandwater levels declineuntil naturaldischarge
is reducedsufficiently to bring the systemto anewequilibrium, where

V rechargeequalsa reducednaturaldischarge(sometimesto zero)p1is
net pumpage However, if net pumpageexceedsthe predevelopment
naturaldischarge,water levels will declinéindefinitelyand a ne•
equilibrium will neverbe reached.

V

V

Effects of Specific Developments

The amountby which water levelswill declinein any givenplace
is dependenton the quantity of water pumpeduz relationto the quantity
of naturaldischarge,the distancefrom the areaof pumpingto areasof
naturaldischarge,the degreeto which pumpingis localized, and the
coefficientsof transmissibilityand storage.Developmentin the South
Diamondsubareais: (1) distributedasymmetricallywith respectto the
areaof naturaldischarge.(2) concentratedin a localizedarea, and

:VV(3) at least 10 miles awayfrom any areawherean appreciablequantity
V..

of naturaldischargemay besalvaged(the dIstanceis basedon the area
with the highestconcentrationof pumping, T. 21 N., R. 53 E.).

Thesethreeconditionsindicatethat, regardlessof the pumping
rate, a greatdeal of water mustbe withdrawnfrom storageandwater
levels loweredappreciablybeforeany newequilibriumis possible.
Figure 11 showsthe long-termeffectsof threeratesof pumpingon the
naturalsystem. The distribl?tion of pumping

j
Vt;ation to the areaOf

naturaldischarge,,as shown, is similar to thatcihlch existsin the South
DIamondsubarea. V

The extentto which variouspumping ratesIn the South’ Diamond
subareawill eventually affect conditionsin the North Diamond subarea
may be estimatedapproximatelyfrom figurc Z, which showsthe area

V

of ground-waterdevelopmentand the cumultivenaturaldischargefrom
the vicinity of the pumpingareato the northernend of the valley. In
estimatingthe arealextentof pumpingeffects, it mustbe realizedthat
the naturaldischargein the southernareawould not be completely

V

eliminatedbeforethe areato the north is affected. For example, if
V

V equilibrium conditionswereapproachedfor a net pumpingrate of

50-

V
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o

annualrechargeand naturaldischarge

Wateris pumpedfrom storageand waterlevels declineuntil
naturaldischargeIs reducedby an amountequalto the rateof
pumptng.A local depressiondevelopsIn the pmpingarea.
A slight reyeredgradientttom partsof the areaof natural
dischargetoward the pumpingareamay develop;however,natural
dischargecontinuesat a reducedrate

CASE 2—Annual pumpageequalsaverageannual

rechargeandnaturaldischarge

WaterIs pumpedfrom storageand waterlevels declIneuntil
naturaldischargeis eliminated.Waterlevels continueto drop at
a reducedrateuntil a slight reversedgradientis established
towardthe pumpingaresallowing all rechargeto flow towardand
ultimately be dischargedby pumping

CASE 8—Annual pompageexceedsaverageannual

rechargeandnaturaldischarge

Wateris pumpedfrom storageand waterlevelsdecline
throughoutthearea.When naturaldischargeis eliminated,
the rateat which water Is pumpedfrom storageaboutequalsthe
amountby which pumpageexceedsrechargeto the area.Water
levels will continueto declineuntil pumpageIs deaeasedor
terminatedbecauseof (1) Increasedlifts and costsor (2) a
deteriorationIn waterquality

.

CASE 1—Annual pumpageI leesthanaverage

No equilibrium is possiblein
In case3. Waterlevelswill

declineand waterwill be
withdrawnftom storageas

long aspumpegeexceeds
recharge

Figure11.—Long-termeffectsof threerata of pumpingon the ground-watersystem
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EXPLANATION

Consolidatedrocks

— I I
Valley (lii deposits

Land which is currently irrigated by pumping welt water
or which hasbeencleatedfor future irrigation

300 to 10,000

Natural discharge,in acre-feetper
year,cumulativeto thenorth

Contact

Basin boundary

Subareaboundary

Scale
5 10 MIles

.
Figure12.—Locationof majorground.waterdevelopmentwith respecttothe distribution of naturaldischargein 1965

R52E R53E R54E

T
26
N
RatiroadPee.

SE ROA 91



:1

1Z, 000-acre-feetper year-in th&Soiith Dian sliba &(estihiated‘•- 1965 rate1’ table 17), then then,tural d ach gèhiTps. ZZ’and Z3N.
would be greatlyreducedwhile dischai’gein 7’. Z4-1 an&poseb1eparts
of 1. 25 N would be reducedrogessi4ely,h1i’ttoi 1e8ereideiAt The
tota1reductionin zatur&1 discar1geeveutua1lr’wdu1decj4L IZ, 000 acre-
feet per year, and-the couth iif Cade11nfigureii wld be achieved

Changesin WaterQualWy -

In hydrologically closedbasins, thè’dhemicalquality äfpumped
water generallydeteriorateswith time. This changeis attributedto
(1) the reversalof naturalgradientswhich may causewáter Of poor
quality to flow into the pumpingareaf±om beneaththeya, and()
anunfavorablesaltbalancecausedbyèrecycthgof itzigatofl water
in th areaof pumpüg “The ffëcts of botht wpoteae5re
lea5en€d by mixing with1 locally derivedwaterd4 ds4tZaht?80 con-
siderablepumpingmay be requiredbeforechangesin-waferquality will
causesignificant reductions

•

. ,-:j :,
••‘-.:- l’j

The problethof an.unfa’orablesaltbalancein tiuieiiay posea
threatto the futu of’the existingground-*aedeveioptheat.Aa’:,.
pointedout by Hem Ha1pennyandothers, 195Z. p. 149)

“It haslong benecognizedthatIf n’igataofl prO
ject is to be perüzaneuitlTauccessflil xncWt hb sordee;gtd
and operatedthat the dainagéea’it aa:ofirigatiöfl’

• - carriesoff the accumulatingsoluble salt from thewhole.area.
1dey;tbaàunto ieaI thatt thatustberemoved
shOuldat leastbe equival’entto the amount-enteringthe area
iiithe irrigatioi ter-’supplyand4froftietheraburces.This.
is essentiallythe principal of saltbalance.”

Drainagefron the SouthDiamondsubareaundêinaturalconditions
was by subsuifaceflow towardthe playa As naturalgr3dletaarere
versedby pumping, drainagefrorir the ar’èwill be eliminatedansalts
which arenot re vedbyropabrwiud afion will remaineitherIn the
soil or in that parto the irrigation .vatCrwhich xettirne to the zone of
saturation, Soluble saltsare continuallybeingbroughtinto the area,
either in groundwater & -in ferUl;zere miJcau1tsin ai unfavorable
saltbalancearid, over the long term1 afllusidi’oue but duzzulativede
terzoraaonin the quality of the pumpedwater.

The NonequtlibriumCondition

Water-LevelDecline -‘

Rate - -Developmentalongthe eastaide of the vaUerin Ts. 21
and 22 N haseczstedsince the 3h19 ,‘boweve,‘thefeaof

- ‘
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heaviestpumpijig4 T. 21.- N. R $3 E, wasnot eveloped..toany4egree
until 1958 The hydrographein flgure1 1ow the fect of the dration
and extent.of 4evelopmenton themagnitudeandral. of wate,r’.leveldecline
in threeeUsover periodsof16-to,18yers. Hydrographaof wells 22,54-• lOac anj3 2/54-33dd,.ontheeast.side of. theUey, oh .p,nearlyconstant
declinesince 1950. In well 21/53.4Z2c4,nearthe center-ofthe most

• heavily pumpedarea, water levels did not beginto drop appreciablyuntil
1958, but sincethenhavedeclined,more rapLdly thanin the wells on the
eastside of the valley. The pronouncedannualfluctuationsshown since
l960 arethereait of seaaona1pi.ziiping.

,..,•• Th•) ‘‘•

WeU;ZZ/54-lOacis intlie extreneBC easternpart the .

natural-diechargearea. The,loweringof water iveai,thatari .

• icatesthat;small lqcal re&iction in nat l.diacaageis Rccizrli,. .. •,•• .

. 1hoeve.,no fgepce,
. . •

o dec)i*e in the main areaof naturaldischargesonieto 6 miie
farthernorth.

— .... J, r’

Figure 14 is a diagrammaticcrosssectionshowingthe overall
•water-leveldeclineforore year. tlzrmpteayUy..puznedpart of the
develvpeda.rea.It was.czstruçted,by.projecdag.theUst changesfor. one
year, spring 1965 to spring 1964, in erne16 qte%we3laontoa north-
south sectionthroughthe approximatecenterof the mostheavily pumped
area. Additionalpump*ngoccurd8que.%to.6;eaeastof the line of •

aectloninT,..ZN.,. .R. 54E.,bitt in the
centerof thevalley.wasnegUgib1e;

.::
.“‘:‘. ••

‘.:‘

The rate of water-leveldeclinein thq cenrlpartpf tie pumped - I
areais somewhatrregula, where-

•

asthe rateof decline in v4øU oitsxdeof t11.zfld area4eceaseswith
distancefrom the pumpedaria. The net ch e-ltancezeZtionship
suggestedis gimilar to the dra.wdown-dis.tancerelationshipobtainedfrom” .‘ •

:the coneofdepreeaion..of.a.siugie.pwnpedwell. .bai,:of this
:similary, increaesin the rateof purning.,uiay.produce et1y .

largeincreasesin the .water-1eeLdeclinebn tb,t
.

areawith progressivelysma1lezn4zrasea.izi.tle rateoLwate-1vc1
declinewLth x c’sngdistancefrom thepufraaiig ,,

Net change,,1950.66....Contour1d,rawnfqthohghwter levels
in the.apriug 1.966 in th . $pthDiamond9iibai ‘?$?•15.•. ..•

In the developedarea, waterlevels.are.uetanti1yJowerU3n.t13080
shownfor the spring of 1950 on plate 2. The areaIn which waterlevels
have declinedand the amountof the declinewerfi1determinedfrom thée
two mapsand extrapolatedfroth changesobseivedin individual wells
having shorterrecords, Figure 16 showsthe net declinein water levels
from spring 1950 to spring1966. . . ‘l

2The maxmuc1jannotewas 12, teetin well 74/3-36dc
The areaof maximumchangedoesnot coincideexactlywith the areaof

• • .

• :.‘
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Figure15.—Water-levelcontoursfor April Ieee,SouthDiamond suberea
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heaviestpumping. It je oUset.a1igh1ytowadthe Diamond.Mountains
and is attributidfnpaii ‘to the valley fill which
causesemiconfinedconthtiousunderthe southeastpart of the developed
area. In,uostof the deveLopedareathe net changeis between5 and 10
feet. At the extremenoztheasternendoLthe developed.area, in 23 N
R 54 E (fig 16), no substantialpumpinghasoccurredandno measurable
changein water levelswas noticed.

StorageDepletionas of Spring 1966

Water thathasbeenremovedfrom storageby pumpingduring the
16-yearperiod,spring 1950-àpring196,wasestimatedby the amemethod
usedto determinethe recoveab1èst ragein the upper 100 feetof aturated
valley f1L For purposesof estim&ting the dep1tionthe apecifièyields for
the upper 100 feet of saturatedvalley filishown on figure 7 are.considered
to be roughly equivalentto thoseof the thinner interval dewatereddunng
the 16-yearperiod. The volurde of the dewateredinterval was determined
from the net water-leveldeclinesshownin figure 16

Table 18 showsan estimatedstoragedepleonof 6,.00Oacre-feet.
That value is larger than, but on the sameorder of magnitudeas, the
estimatedtotal net:pumpageof 50, OQO-acre-feet for the 16 years, 1950-65
(table 17). Under ideal conditions, thesequantitiesshouldbe equal, be
causethe areaof net change(fig. 16) hasnot yetIsaivagedany appreciable

• quantity of naturaldischarge,which indicates.thatvirtually all pumpage
hasbeenfrom storage. The differenceof 10, 000 acre-feet,or about18
percent, in thesetwo estimates’is attributedto inãccuraciin theassump
tionartiade,‘to a time lag in the draining of finer graineddeposits,to a
time lag in the returnof reciculatédwater,oezone pf saturation,and
to water-leveldeclinesin somewells that may representchangesin
pressureheadratherthanactualstoragedepletion.

Ground-WaterBudget;,1950-66

Table 19 summarizesthe effectsof 16 yearsof pumpingon the
hydrologic system, a period of nonequilibriurnconditions. Virtually all
the changehas occurredin the SouthDiamondáubarea. When all the re
chargeto the valley-fill reservoirduring the 16-yearperiodis compared
to all the discharge,a net loss of approximately48, 000 acre-feet,or
3, 000 acre-feetper year) is noted If all estimatesarecorrect, the net
loss of 48, 000 acre-feet(budgetitem 3) shouldequalthe estimatednet
storagedepletionof 60, 000 acre-feet(budgetitem 4), which was computed
independently. The Imbalancebetweenmethodsof 12, 000 acre-feet,which
is only a little more than2 percentof the rechargeor discharge,15 attri
butedlargely to errorsin estimatesof netpumpageand storagedepletion,
In the eventthat the larger estimatesof rechargefrom precipitation,
inter-basinflow, andnaturaldischarge,which were computedfi the
long-termaverage,are not representativeof or imposedsomechangeon
the systemfor the period 1950-60, the budgetmay be evenmore in error,

-53-

SE ROA 98

‘I



• Table

16-yearperiod 1950-66..:. ;. -

Volume
Net change dewatered Average Storage

(feet) Area ‘(acre—’ epecific yield depletion
Range Average (acres) feet) (percent) (acre-feet)

o to 5

5 to 10

I 14,000

I. 51,000

11,000

19,000

7 9,600

7 •‘ 4,600

11 •“ 4,600

•

140C)0 20
•.

2,800

51,400 12 5 6,400

11,000 7 5 820

130,000 20 ‘
: 26,000

67,000 . 12.5. •. • .8,400

32,000 2400

51,000 10,000

ThtaLs

Greater than 10

11 1,900 21,000 :.i2.5 . 2,600
2. •

‘ ••.‘: •. - ‘ ..‘-•..•• •,: •
• 200. 2,20Q $ . 7.5.;:y2,..l60

.2.

(rounded) a 3 3 11600ô 80o00 60,000
• ••

- 2 • •
-

a. Average weightedwater-level decline. I

2’• ::.

t. • • - . ., •• • h
.,•. _., - •-: •
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o*..
Table 19 --Ground-waterbudget, in acre-fetfOt4onaqU1Ubriiu

conditions In Diamond.V41éy,..15446

(All valueaeatimated, as describedta.text)

Budget 16year Average

period

annual

RECH.ARGE:

Precipitation(table 6)

Inflow at Devils Gate (p. zi)

Subsurfaceinf low from Garden

- Total (rounded) (1):

DISCHARGE:

Evapotranspiration(table 8)

• Net pumpage (table 17)

Total (rounded) (2):

Vlley (tab-la 7)

336,000.

2400

144,000

482,000

21,000

9,000

30,000

• .

480,000 30,000

50,000 3,100

530,000 33,00ö

.

IMBALANCE (3): (1) — (2) .
. —48,000

STORAGE DEPLETION (table. 19) (4): . •,
• -60,000

DIFFERENCE BETWEEN METHODS (3) (4) 12,000

I All items, except pmpageaUd stoxagadpietioP,,basedon
averagerather than for per1o4l95O..6Ø..:.’.

_55.

—3,000

—3,800

800

long-term
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.THE AYI1,ABLE ROUND.WATERSUPPL•

The avàUibgrourid..ter’supplyin DiamondValley canbe
expressedin severalways (I) the naturalyield, which is providedby
the springs, principally in the Nozth Diañiondsubara;(2) the perennial
yield, or the maximumamountof salvablenaturaldischarge;(3) storage

dep1etibn,.whicliîà s&thetithea‘rëfèxëdtà”i.ithè“dntithèàéñre”
and (4) the possiblefuture developmentandits relationto the available
supply... Theseare discussedin,the foiloing sectqiis.

NaturalGround-WaterYield

The large springs, principally in the North Diamondaukrea
(p1. 2), provide a naturalground-watersupply,of about8,400acre-feet
peryear (table 9). For manyyearsmostof the dischargehasbeenused
to irrigatehay, naturalpasture,alfalfa, and‘nt1’ paswe. Eecause
of the,relatively uniform flow throughoutthe year and becauseof the short
growing season,only abouta third of the total springdischaigeze put to
beneficialuse. The bulk of the flow is consi*medlargely ly nonbenefieial
evapotransp;ra.tzonin areasof phreatophytesdownstreamfrom thepring
outlets.

In time, as the effectsof ground-waterdevelopmentbeginto re
ducenaturaidiacharge,the springflow probablyill bfWtô decrease.
If fancherseventuallydrill wells andpumpn this area, the springflow
can e expectedto decreasemore rapidly.

PerennialYield •,

The perennialyield of a ground.waterreservoiLiiaY efttd
as the macimumamoimt of water of usablechemicaliua1ity that canbe
*ithdrawu and consumedeconomicallyegch foranindei’t&pério:
of time. 11 the perennialyield is continually exceeded,water levelswill
declineuntil the ground-waterreservoiris depleted
quality or until pumprnlifts becomeneconotnicalto maintain Peren
nial yield cannotexceedthe zatital r1a±getö.àrdLschax’gefrom the
reservoir. Moreover, the perennialyield ultimately is limited to the
maximumamountof naturaldischargethat canheeconomicallysalvaged
for beneficialuse.

Table 6 showsthat the estimatedaverageannualrechargeto the
ground-waterreservoiris 30, 000 acre-feet,and table 8 showsthat the
averageannualdischargeis the same. Thus, with an ideal distribution
of pumpingso as to salvageall naturaldischargeandwith no deteriora
tion in waterquality, the perennialyield of the valley-fill reservoiralso
is approximately30, 000 acre-feet,

SE ROA 101

-56-



The estimatedet pumpage in 1965 was 12,000cre-feet (table 17),
which is considerablyless than the estimatedyIeld. Bowever, from 19.60
to 1965, net pmupageincreasedfrom 1,800 to 1,0O0 acre-feet,or at an
averagerate of about 2,000 acre-feetper year. U thl.s rate should con
tinue, net pumpagewould equal the pereüñlalyield by,ahout 1975. ‘More
oar, becausepermits to pümp neàly 150,000ácre-feétper yearhave’

‘,; bëengranted1n’thtw,samearea,.herate of irreutigbtbeatcele’t*ed”
‘and the yield equaleii even sooner. ventual1yit’c&l’d..’,be ‘g ly exCeeded.

The maximum amoun,t of natural dissharg1that can be salvagedby
pumping in the..generalarea of deve1opmeat..n ‘$6 ju the South D1amond
subarea(fig. l2) will be governedby the trateat which pumping lifts be-
come uneconomicalto maintaiüorat ‘which ã’sigfficant Influx o pear’..
quality water from the playa areamight occur. Becauseof the unfavorable
distrfbution of .pumping.withrespectto salvageof natura1discharge,,.ffts
in much of the dve1opedareaWOuld have tØ isicreaseebatantial1yover
those in 1966 to salvagee’en an amount of naguçal dischargeequal to the
estimatednet pwnpage,.of. l2,000.aere-feetn 1965. Figure.12,-shows that ‘.‘

all natural dischargein Tps 22 and 23 N., . 52, 53. and 54 E and
about 10 percentof that in T. 24 N , Its. 52, 53, and 54 B. would have
to be salvagedto equal this pumpage The northezzmioatsalvagewould

“be some 15’fld.les n6rth of the areaof cafe trated’pumpiflg•-’in T..21 N, .‘ .,‘.

53 g ‘ ‘- ‘ ‘:‘ ,‘‘.‘ •‘ :‘ ‘‘

“‘ “:
.2,, 7.

‘;‘.•_ ‘ ‘.‘
“‘‘: ‘‘ .

• Sustainedannualpumping much In excessof. 12Q00.cr-feøt.p. :‘ , year would produceacceleratedrates of water-leveldeãline‘in ‘the pumped
area, and any new equilibrium, (fig. U,. Case I) probably could not be attained
before lifts would ‘become uneconomicalto maintain Thus, pompagemuch
in excessof 12,000ãàefeetper year ‘In tIie areaof deve1offleut‘In’ 1966
probablywill lead to a paradox,‘On-.’in Nevada valleys;‘a cOnditidn
of local overdraft in the South ‘Diamond .aubarea.,’.whilemore than ‘13,000 “

acre-feetper year goesto waate in the NqttbDiandsubarea

StorageDepletion

‘‘The quantity of atorägedep1etionnécessaryeforethe hydrologic
system can attain a new equi1ibriiu at a rate of pompageequal to Cr less
than the perennialyield is depexdentprimarily tpon the distributionof
pumping With respect‘to’ naturaldis’oharge. Wirh properly spacedwells,
in or;near‘the-areacf tzaturaLdischarge,1ba.necceaary’storagedepletion

:becomes,.Uiinlmal, Oqaversely,the necesaaxy.storage‘depletion increases
as pumping is moved away from the natural-dischargearea or is asymmet
ricaUy distributedwith respectto it

In Diaiond Valley the neceuaarystoragedepletion:requiredto:
“±each a ‘new equilibrium ‘is diffIcult to prádi:ct,’ becauseof the rnanyun

known and variable hydrologic-factors.’ Moreoyer, as preyious1y’men...,
tioned, the unfavorabledistribution of pumping with respectto natural

‘

.. . - .“‘

1::’. ...
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discharge,as of 1965, probablywill resultin a local overdraftin the
SouthDiamondsubarealong beforea new equilibrium could be approached
with a netpumpageequalto the perenmalyield. TTherefore,¶ an example
is consideredin teilna of that storagedepletionnecessarybefdre’the
systemcanapproacha new e4uthbriuniwherenetpumagequals12, 000
acre-feetper year (the 1965 rate) from te gzzèralareaof development
8hOwfl in figure 12 Although this raterepresentsonly 40 percentof the
perennialyield, it may approximatethe maxupumamountof naturaldis
chargethat canbe economicallysalvagedby pumpthgn the SouthDiamond
subarea The following assumptionsareutilized to obtainan estimate
(I) Pumpingin the future would contni to’ 1e citrà±edin the same
generalareasasin 1165 (fig lZ), (Z) Ntpump4ge itinxe at the
1965 rate of 1Z 000 acre-feetper year, f) A hydraulic gradIentfrom the
playatoward the areaof pumpingwoi.ild 4evalopas equllibrium x,a
approached(fig. 11, CaseI, (4) The areaaffectedwould inc1ucepiçst of
thevalley fill southof P. 24 N,, Ra, 52, 53, and 54 Z. and somevalley
fill in the southernpart of T. 24 N , EL’ 52, 53, and 54 E. (fig. 1Z)-a
total of roughly ZOO, 0O çres,(5) The water-leveldeclinewould range
from about10 feet in the playaareain. T. Z4 N . 1L 53 Z to ZOO feet at
the aouthedgeofthepumpdareazntpa.l9andZON., R. 53g., and
the weightedarealdeclinewouN be roughly.125 feet, and46) The estimated
specific-yielddistribution shown on figure 7 alsowould apply at çlepths
greaterthanthe uppermost100 feet of saturation,and is computedto
averag aboutlzpercënt.

Utilizing theseassumptionstogetherwith tue diett4but{O of trans
missibthty(fig 3), the storagedepletionis cornpitedto b a15outmillion
acre-feet,mostof which would occurin the Sontli DiamondaiiIare1a.
Figure 1? showsthagrammatxcaflythe effect on water levels of astorage
depletionof this magnitudean the SouthDiamondsubarea The economic
significanceof this largequantity is that locally water levels in the area

ç
of developmentmaybe expectedto declineas much as 200 feetbelow the
1965 levels (as much as 300 feetbelow 1andsurface), if net pumpagewere
held at aboutthe 1965 rate of Z, 000 acre-feet Pumpingat greaterrates
would resultin more rapid storage4epletaonin the developedarea, causing
larger increasesin the rate of water-leveldeclinein the vicinity of the
pumpingand smallerincreasesin the rate.of deolinënearthe areaof
naturaldischarge Moreovth, if net pumpagewereheldto 12, O0) acre-
feetper year, the estimated3 million acre-feetof storagewould not be
exhaustedfor 300 to 400 years, dependingon he rate at which itattiral
dischargewo.1d be salvaged. At thattime water levelswold stabilize,
and all the net pumpageof 12, 000 acre-feetper year would be supplied
by rechargemoving directly to the pumpingwells. -

FuturePumpg

The foregoingsectionson ie1d indicatethatlargedrawdownswill
resultif pumpingis restrictedto the areasof developmentshownon

-58-
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figure 1Z. A local overdrattwill occur1n.thøSouth Diamondsubarea
long beforeany new equilibrium is reached Moreover, evenwithout
any increasein net pumpagerate, punpingflfts-locally coild become
uneconomicalto maintainwithin the next 10 to ZO yèais. •.‘. -

As previouslymentioned,permitsto pü approximatly150, 000
acre-feetper year Lu DiamondValley havebeengrantedby the State.
Thus, future utilization of existingpermitswill reautin a massivelocal
overdraftandacceleratedratesof water-leveldecline.

o

.t.

-

....

-,

. .

-59-



CONCl&OI$.

This secondappraisalof the water resourcesof DiamondValley
has led to the following couclusicnsregardfngthe adequacyof.upply,
effectsof development,and types of dataneededto refine the flow system

• and reeponsecharacteristics.ofthe.vafley-flU reservoir:

• 1 •All developmentto dateandall appIicatLons.Lor future develop
mentare in the SouthDiamçrnd,subara...-toZalpermitsto pump
about150, 000 acre-feetper year.havebeengranted. This Is
considerablyin excessof the estimatedperennialyield of
30, 000 acre-feetfor DiamondValley.

2. The estimatednet pumpagein 1965 was IZ, 000 acre-feet,or
lessthanhail the estimatedyield. Virtually all net pump4ge.
of record(1950-65), which totals an estimated50, 000 acre-
feet, hasbeensuppliedfrom ground.waterin storagein the
South Diamondsubarea.

3. Becausethe areaof pumpingis remotefrom areasof natural
discharge,storagedepletionwill continuefor manyyearsin
the future. An exampledemonstratedthat if netpumpage
wereheld to only 12, 000 acre-feetperyear, about3 million
acre-feetof storagedepletionwould be requiredbefore
12, 000 acre-feetper yearof naturaldischargecould be
salvaged. Water levels in the areaof concentratedpumpage
fT. 21 N., K. 53 E.) would be drawn down as muchas ZOO
feetbelow 1965 levels. The time requiredto reachthe new
equilibrium would be from 300 to 400years.

4. The rate of increasein estimatednet pumpagefrom 1, 800
acre-feetin 1960 to IZ, 000 acre-feetin 1965 sugeets.that
netpumpagemay equalthe perennialyield by 1975. Even
if the perennialyield is not exceeded,local overdraftia
likely to occur xn the South Diamondsubareaandwater levels
locally may be drawn down below economicpumpinglifts.

5. Pumpingin the South DIamond subareaeventuallyshould
decreasethe naturaldischargefrom springsin the North
Diamondsubarea,which during the summer1965 was largely
beingusedbeneficially. In time, the dischargefrom springs
may haveto be supplementedor replacedby pumpingfrom
wells. Although more costly, this procedurewould salvage
the large amountof water (about6, 000 acre-feetper year)
now running to wasteduring the nongrowingaeaáon.

6. The cout of pumpingwill increasein aboutdirectproportion
to the increasein pumpinglift, providedthat otherfixed

-60-

.

SE ROA 106



- _, ..,
—.

costsremainconstants To.theextntpossible, new or,
replacementpumpingShouldbe situatedfarthernorth
near-the -playa, whçre the costof pumpingwould be less
andwhere salvageof naturaldischargewould tendto re
ducethe rateof water-leveldecline. This in turn would
reducethe rate of pumping-costincrease.

7. The causeandeffectrelations(pumpageversusthe dis
tribution and amountof water-leveldeclineand associated

factors>forthe 16-yearperiod1950-66arefirst approxi
mationsdevelopedfrom an estimatedgrosspumpageof
67, 000 acre—feet(estimated50, 000 netpumpage). Future
refinementsof theserelationswill requirereasonably
accurate-recordsof the annualpumpage,periodicwater.
level measurementsin mostwells, preferablyin the
springbeforepumpingbegins, periodic dischargemeasure
mentaof-the major streamsand springs, and monitoring
the chemicalquality of pumpedwater. Additional precipi
tation stationson the valley floor andin the surrounding
mountainsalsowould provide valuabledatafor refining
runoff and rechargeestimates.

8. A reappraisalof DiamondValley aboutin 1975. or sooner

if pumpageincreasessubstantially,would be desirableto

evaluatethe effectsof pumpingon the flow system, the

magnitudeof the storagedepletion, and the extentof any
overdraftthat might thenexist. Thosefindings wOuld
provide the basisfor timely decisionsfor the administra
tion and managementof the water resourcesof Diamond
Valley. -

NumberingSystem£ .r Wells and Springs

The numberingsystemfor wells and springsin this reportis
basedon the rectangularsubdivisionsof the public lands, referencedto

the Mount Diablo baseline and meridian, It consistsof threeunits:
the first is the townshipnorth of the baseline; the -aecondunit, separa
ted from the first by a slant is the rangeeastof the meridian; and
the third unit, separatedfrom the secondby a dash, lists the section
numberfollowed by -two letters-that designatethe quartersection, and
the quarter-quarter-section;respectively. The northeastquarterof
a subdivisionis-designatedby the letter a, the northwestquarterby
the letter b, the southwestquarterby the letter c, andthe southeast
quarterby the letter d. Following the letters, a numberIndicatesthe
order in which the well or springwas recordedwithin the 10-acresub
division. For example,well 21/53-Lad is the first well recordedin
the southwestquarterof the northeastquarterof sec. 1, T. 21 N., K.
53 E., Mount Diablo meridian,
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Becauseof the limitation of space,wells and springsareidenti: -

Lied on platWe only by thatpart otThetuinbàwhich designatesthe sub-division of the sectionand, if two or moreweils are in one subdiviawn,the order in winch the well or springwas recordedin that section.
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Table 21.—Selecteddrillers’ lo’a of wells

• Thick- .
. Thick

ness Depht ness Depth
Material feet) (feeO Material (feet) (feet)

2
23
5

20
4
6
1

20
5
4
6

148
6

2
25
30
50
54
60
61:
81”
86
90
96

244
250

20/53—2dd L. W. Wilbanks

Topsoil
Gravel, large
Clay
Saud and Clay
Gravel
Clay
Gravel
Clay
Gravel
Clay and gravel
Clay
Gravel
Clay

20/53-4dd H. C. Kelly

Soil
Sand and gravel, dry
Clay, sand, and gravel layers
Gravel
Clay
Sand and gravel
Clay and cementedgravel

20153—bed Robert Wilson

5
39 44
48 92.
11 103
19 122
17 139”
38 17?

20/53—l1dd .3. C. Wade

Topsoil 20
Saud : 23

Clay d gravel : 7.
Gravel, coarse 58
Gravel, pea

*

“14
..Clay 1
Gravel ., “ “41.:.
Clay 14
Gravel .15
c1’.’:: ..

Gravel . •25
Clay hd : 29

20)53—lScd .W.. S. Agnew

Tàpaoi1 . .

Gravel and clay, mixed .“24
Sand 21
Gravel;, pea. 8
Gravel 46
Gravel, pea 20
Gravel, coarse : 9”
Sandandrock ..

“...

Gravel, coarae . :. 56
Clay . 19
Gravel, pea .“.

.

Gravel, cemented. 33
Gravel “ :1O
Clay 1
Gravel . 3
Giavel, cemented,in layers,.

and free gravel 129
Rock, hard, white 15

20153—lRdc U. I. Baker

Topsoil
Sand
Clay, blue”
Gravel
Clay, blue
Gravel
Clay
Gravel
Clay
Gravel
Clay
Gravel
Sand rock
Gravel
Clay

20
43
65
72

130
144
l5
186
200
215
221
246
275

““1,
25”” . -

46
54

100
120
129
130
186
205
207
240
250
251
254

•3$3
398

6 11
•28

16 44
2 46

31 77
13 90
12 102
23 125
15 140

3 143
5 148

14 162
3 165

10
10
15

1
42
20
16
16

2
24

2
30
8

U
15

•

.

J

10
20
35
36
78
98

114
128
130
156
156
186
194
205
220

Clay
Sand
Clays aandy
Clay andgravel”
Conglomerate
Gravel
Silty 3and
Gravel
Sand, coarse
Clay”, sandy
Gánite,:decnpoaed
“Gravel
Sand, clay, gravel
Shell, hard
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Soil-
Gravel and sand, fine
Silt and clay
Gravel, fine, sandy
Gravel, cemented,large
Clay, tight, white
Clay
Clay and sand lenses,

cemented
Sand, gravel, loose, watet—

bearing

20t53..2Zbd E. B. Jobnon

Topsoil
Gravel
Gravel and hard clay
Boulders and gravel
Gravel, cemented
Gravel, layers of free and

cemented
Gravel and boulders in layers
Gravel and boulders
Gravel, loose

• Gravel, cemented
Gravel, hard, cemented

20/53—24dd Ed Melka

Topsoil
ou1dersand gravel
Gravel, coarse,and clay
Clay and gravel
Gravel and clay

20153—32bd Fred Miuo].etti

Soil
Clay
Gravel, cemented
Gravel
Gravel, cemented
Gravel
Gravel, cemented
Sand*and gravel

V Gravel, cemented
Gravel

TOpsoil V

Gravel
Saud and gravel
Clay and gravel
Sand an4 gravel
Clay

14 151 Gravel
Clay

14 165 Gravel, fine
Clay V

V 35 • 200
.

Gravel V
V .

Clay
Gravel V

Clay
Gravel V

V

Clay and gravel.:; V•

• ,.V

_•:7 _30
28

.6
V• V64..

4• 6.
• .75..’.

V 2
V•77

59 136
7

145; -

V •3 I48
V

••1 j49..
V4 153
10 163.
10

173V

2 175
a 183

.2 185
V

Ii’ 210
14 • 210

21t53—4ad C.C.-nr

Topsoil V.. V

Gäve1and sand, fine
Sand, coarse,aüd:Une
Sand and gravel,. coarse
Clay and sandmitute
Sana and gravel, coarse
Clay and gravel mixture
Gravel and sand, coarse,good
Clay, tough,’ white:
Clay and gravel mixture V

Gravel and sand,, good
Clay streak,white
Gravel and sand, clean,

bearing
Clay, white
Gravel and sand, clean
Clay

V

Gravel and sand, clean
Clay V

5 V 5.

-32
68
70

80
2 ‘82

28 110
.7

VVfl7VV

lii.
122—

148-
151
167
169

V

179
182 -

SE ROA 120

Table 21.——Coutiuued V

V -

Thick- . • V.
Thick- V

ness Depth ness Depth
Material (feet) (feeti - Mate1al (feet) (feet)

20/53—2Oca C. H. Allamong .

V
21/53—ibd bei{nn

. . V..

5 5
11 16

7 23
45 68
51 119
18 137

.3
--V. •37
l0

35
5

-3
40

V

140
175
180

Gravel
Clay
Gravel
Clay30 210

15 225
5 230

15
V 245

13. 258
62 320

26 26
14- 40
80 120

.15 135
20

20
gravel

V,

7
36
-2
10

$
- 82
30

5
5

20
5

40.
20

3

V $
90

120
125.
130
150
155
195
215
218

2
2.
I

water— -

26
V 3

16
2

10
.3
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3 .3-
27 30
10 60
10 ,. 50:
28’, .78’
‘2 80

17 97’•
5 ‘102
3 105
1 106
4 110
8 118
2 i2

4 . .. 6’
44 .

20 .

28” 96
52 148:
2’ l5O’
6 156

158 ‘..•.

‘192’
2.

34.’
feet

-76-
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Table 2L—Continued

“‘‘ ‘

Thick-’ : :“ Thick—
. ness Depth

Material (feet) (feet) 4f9et) cgt1_
21/53—6cc Steimley Bailey

Topsoil
Sand and. gravel
Clay and gravel
Gravel
Sand coarse
Clay
Gravel, good
Clay and gravel
Gavei, good
Clay and gravel
Clay
Gravel, good
Gravel, hard

21/53—8aa 11. A. Parley

good
clay at. 192

Material.

21/53-lTha Denver

Topsoil,and overburden
Sand and,gravel
Clay, gray
Clay, black
Sand and gravel, black.
Clay, soft
Sand, medium
Clay, soft
Sand and gravel,
Bottomed in soft

2]j53—l3da Bruce DuBoae

Topsoil
Sand, coarse,and gravel
Gravel, coarse

3 3 Clay, colored
3 6 Sand, fine

24 30 Clay
5 35 Gravel, black
5 40 Clay

10 50 Clay and coarse.eand,
5 55 Sand, fine
5 ... 60.. Clay’

•.. -.

- 65 - Gravel, coarse
• 63 Clay

25 93 Gravel, coarse
5 98 Gravel with clay
9.. lOT Gravel, coarse

• 8 .‘ 115 Clay, brown
5 . 120 Gravel, ,coarse

.8 128. Sandston.and clay
- . ,.. .

‘. 2’. 130 Sand, fine

..

.1% .144, Clay
149 Gravel, coarse‘“ ..

16

165 Clay anä..gravel
5 170 Gravel, äoarseand some
6 174 C.ay and gravel
6 180 Clay an4 coarsegravel
4 “ 184 Gravel, coarse

-. . . ‘“ Gravel, coarseand clay
Gravel, -coarse -

Clay an6 gravel

Topsoil
Hardpan
Gravel
Clay and gravel
Clay
Gravel
Clay and sand
Sand
Grave1
Clay and’ gravel.
Gravel -.

Sand and clay
Clay
Gravel
Clay -.

Gravel, good
Gravel and clay
Gravel, good
C1•ay
Gravel, good,....
Clay
Gravel
Clay
Clay and sand

3 3
27 0
12 4’.
50 92’

4

96.
9.105

‘4 109
i.. no

.4,’’ 114.
2.’ ;l’ø’

‘4.. “120’
• :“7”’127,”’

12 “19
?2 ‘‘161 H”

streamars 2 “ 143
7 150
5’ .155
3 ‘15w
2160 H

2 162
18 180

7” . .87.
-‘ 2 189,.’

rocks 8 i97”
• . 2 199.’ ‘

:..

-

7 217

.9 ‘;:43,
250



o...*
Material

21J53—l6aa T. H. yues

Topsoil
Sand and gravel
Clay and gravel
Gravel

• Clay
• Gravel, coarse

Clay andcoarsegravel
Gravel, coarse

••:.•Clay
•Grael
‘Clay

21153—18cc Unknown

2 2
22 24

6 30
60 90
11 101
39 140
10 150
32 182

1 183

Saud and gravel
Clay
Sand andgravel
Gravel, coarse
Clay, colored
Clay and:.biackgravel
Clay.
Clay .aud:blaekgravel
C1ay
Gravel, coarse
Clay ‘and gravel
Clay, light
Clay and coarse
Cravel,, äoarse
Clay and coarse
Clay
Gravel, coarse
‘Sandstone.,
Clay
Clay and gravel
Gravel, coarse
Clay
Clay and coarsegravel
Gravel, coarse
Clay
Sand, fine
Clay
Clay andcoarse
Clay

21/53-27bb p

Table 21.-—Continued

Thick-’
ness Depth

(feet) (feet)

TkicIc
yesS ‘Dth
tfti . (feat)

21)53-23ba K. li )iirph;r

3 3. Topsoil
32

3
2?

3
32
8

36

28
2

35
38
65’
68

106
108
144
152,
180
182

-3
17 20
‘5 ‘25
‘: .30

61..,.95
.5 1Q0..
4 104

$ .il5’
1 ‘122,
1’ 123
3 126

gravel
:•..

.

6.135’
gravel 1’ 136

6 ‘142
11.
1154
3. i57
1’ 158

•:4 :162
•‘•9 17l

1 172
3- 15’

12 187
5 192

13 ‘:., 205
gravel layers

:...

209

C1fford Fjehet’.:.
:•‘ 2 . 2

21 23
.33’ 56

Topsoil . 2 • 2
Grael . 26 28.
Sand 4 32
Clay . 10:.’ . 62
Sand 3, 45
Gravel 20., 65
Sand .

:‘ 1 66-
- ,‘.

,, Sandstone 3 69
:.*Clay .5. 74

Sand, fine 3 77
Gravel 8 85
Clay . 3 88
Sandstone 1 , .89
Shale 3 92
Gravel, coarse 13 105

‘. : Sand 6 ill•
Clay, white 1 112
Gravel., cemented 4 116

.

Gravel arid stone 9 125
Clay, cementedgravel, and

coarsesand

21/53—20db V. E. Nelson

Surfacesoil
Sand and gravel
Clay
Sand and gravel
Clay
Sand and gravel
Clay
Sand and gravel
Rock, hard

‘•-•-‘ t•.

Surfacesoil
9 134 Sand and gravel

Sand, fine, and clay
Sand, gravel, and clay

stringers
Saud, fine, gravel, and clay
Sand, coarse,aüd gravel
Clay
Sand and gravel
Clay
Sand and gravel
Clay
Saud and gravel
Clay

14
26
24
75..
5
4.

12

11.
1

70
96

120
195
200
204
216
220
231
232
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Table 21.—Continued

-78-

SEROAI23

.
— Thick— ‘V. Thick—

. ‘V. ness Depth uesDepth.
‘ Mat.riai- ffeet (feet) .. Material...... .(féet.. (feet)

I

21/53—33da I, C. Euzminer 21/54—20cc P. P. G1as%.Jr.

Soil 5 5 Topsoil 3 3
Sand and gravel 19 24 Clay and gravel ‘Vi? 20
Clay, gray 16 38 Sand 5 25
Sand, clay, and gravel 11 49 Cray 3 28
Clay 9 5$’V Saud 2 •30. .

Sand and gravel 14 72 Clay ‘V 1 31••
Clay and sand 8 .80 Sand V. 8:. 39
Sand and gravel 31 lii’ Clay .

:60? V

Clay 1 112 Clay and gravel . 2 62 .•.
‘V

.1 Gravel 13 .‘7521.,53—36ad E. H. Machacek Shale and gravel . 55 130. ..

Soil 4 4 Gravel ,‘V.. 41 171
Sand, coarse,and fine gravel 32 V 36 Clay 3 ‘V ‘176
Clay, brown . 33 69 Gravel 36 ‘V2i0
Gravel, medium to coarse,and ‘‘V Clay V 20 230.

send 23 92 21½/54—3c6 V. I. PolifIs.ki VGravel, partly canauted,and
clay 6$ 160 Topsoil 2 2.’

Clay with occasionalthin sand Clay and-rock 78 .,go:.
streaks 32 192 Gravel V 70 V 150

Clay, solid tan ‘V3 255 Rotk V 4
Clay with occasionalsand Gravel, loose 16 . 170

streaks 65 300 Rock V ‘4 .. .174
V

21/54—l6cd Bill Pahier Gravel, loose VII •$5
‘V

Topsoil 4 6 Clay and gravel .7 200.. ‘V.

Gravely clay 1]. 15 .:

Cobblestones,gravel, clay 58 73 . V ‘V

Gravel, fj 7 .80 .. V V

V

Boulders 50 130 . ‘V

Rack, solid 8’. 138 . -. .

.

Rocks end free gravel 5
V

.143 • : ..

Clay 1 164 “V .

‘V
V V

V ‘V

Boulders 12 .156 - . . V V• V •

Gravel, coarse . VVV17 173 .. .. . . .... V

Clay 1 174 V
VV’VVVV’V : .:.

Gravel . 38 212 . •.‘ ..: •. V

Clay 2 214 • .- • •
V

Boulder8 21 235 V

Clay and boulders 5 240 •

‘V V



Table 21.——Continued

Ooze, black, and fine sand .. 7
Gravel, fine, with sand, water.10
Gravel, coarse,and sand 5

.22t54—4cc N. H. Moshier

3
9 12
8 20,

32 -‘

36
48
59
62

110
122
137

4 4
12 16
24 40
22 62
76 138
12 150
12 162-
U 173
47 22O
10 230
40 270

5 275
10 285
10 295

5 300
15 315

3._ 3
-17- 20
10 :.•- ‘30
25 55
‘2 - 57
‘6 61

‘14 :75

.7-’ 86’
87

1. •. .88
4 92
4- -96

- 7.. 103
3 -110
5--- 115

2 -: 139
145

-- :j: 146
• 2 148

• -

- -152
• -1’- i-53

:8’_•,.361
- 163.

7. 170
2 172
3 ;-;175
2” ‘177
1 .178

183’
.: 186

•‘.2 :188
6- 192

- 232

2-. .240
-4: .44-.2-: •z

• -.
4”• 250

Matria1

Thick
ness Depth - .

• .: - - -

(feet) (feetL_ :,jf6tfria1..:.

-.

- 22/56—6cc ‘Pául

Thick-’
neas Depth

(feet) (feet)_
21½/54-Scc R. F. Xrer

Soil
• - - Sand and fine gravel

Clay, brown
Sand, fine 12
Sand, fine, and small grave1 4
Ooze, soft, black 12
Sand, fine, black - U
Gravel streak 3
Clay, white 48

‘Clay, blue 12
Clay, white 15

-• -Gravel streakwith fine sand 4 -

- Clay, solid, blue ‘- - 71
Ooze, black . :- ‘5

Ooze, black, with- -ve-fine -

sand 13
• . - Clay., white

- 5

Topsoil
Gravel
Sand and clay.
Clay . -

Clay end black gravel
Gravel, black
Clay
Sand, coarse
Clay and gravel layers
Gravel, black
Clay

161
212
217

230
235
24Z-
252
257

Sand, coarse
Clay
Clay and gravel
Said, .coazee
C1A- ándgravel
Clay -

Sand, coarse
Clay
Gravel
Clay and gravel
Clay and -sand
Sand
Clay -

Gravel
-Clay
Sand and gravel
Clay and gravel
Clay
Sand
Clay and sand
Clay
Sand and - gravel
Clay
Sand
Clay
Sand
Clay
Sand

Topsoil
Sand and gravel
Clay, black

‘Mud, black
Clay, different collored

- Clay and sand
-

- Clay
Sand

:- -, C1a’
Sand and- clay

- -
- Clay
Clay and gravel
Clay
Sand and fine gravel
Gravel
Clay and gravel

-79-
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a

22/54—8cc‘L. L. Pollard

Sand and gravel
Shale or sandy clay
Clay, blue) and sand
Shale
Clay, blue
Sand and2gravel; water
Sjiale, sandy
Shaleand gravel
Gravel, water—bearing
Shale, blue

22/54—l9dc _CharlesPoorbaugh

Topsoil
Sand
Clay, soft
Sand
Clay,
Sand,
Clay,
Sand, medium
Clay, soft
Sand, medium
Sand and clay layers, loose

and soft

22/54-2Zbd PaymondLarry

Topsoil
Sand and,gravel
Clay, yellow
Saud and:gravel
Clay, black
Clay, yellow, large rock
Saud, gravel, and large rock
Clay, yellow, rocky
Sand and gravel
Clay, yellow, rocky
Sand, loose, and gravel
Clay, yeUow, rocky
Sand and,gravel
Clay, yellow, rocky
Sand and gravel
Clay, yellow,, rocky
Sand and gravel
Clay, rocky
Saud and gravel

28 28
22 50
30 80

98
106
120
12?
143
152
154

17 182’ Clay
Gravel
Clay

9 9 Sandstone
10 19 Clay
4 23 Gravel
7 30 Clay “:

8 38 Gravel
U 49 Conglomerate

6 55 Limestone
7 62
8 70
7 77

13 90
15 105
10 115
35 150
11 161
14 3.75’

4 179
6 185

15 200

6 .4
‘17 . .21
39 60
10. .70
32’ .102
10 U2’
5. il7

io;.,r l27
• 5..,•. 132.

8*• .140:.

• 9.. l52”
‘6. 158..
37,” .195’

220
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Table 21.-—Confinued

Thick- Thick—
. ness Depth .

.: ,,

. ness Depth
. . . Material (feet) (feet) .‘. ,.‘, ‘

. Matrii1 ‘ . ..“ (feat) (‘feet)

22154—28dc .3L’Pa1mOre

gray
brownish’
tough, white
white, semi—sandatt;..

18
lo’.
12

7
16
9•
2

Soil
Gravel, fine, sandy
Clay ooze, black
Clay,
Clay,
Clay,
Clay,
Clay,, brown
Clay, mixed with gravel
Gravel, good
Clay leuae,white
Clay, densegreefl
Clay, dack green
Clay, deus,egreen
Gravel with thin cemented

soft
medium
soft

6
17
70
“9
13

6

8
16
3,

6
23

.93
102
US
121
138
166
162
165

23152—l3bb2’ J. Bachelor

Gravel
Clay
Gravel

lenses.
Gravel with some cementation

and large loose boulders ,,

iA’ :‘‘ .14

14
:.

,.. 36
28. ‘. 64
2 •. .66:
12;78.

..8. .‘88
‘34 :322

16 ‘ 138:”
6 ,144’,
,8”: 152

.
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ness Depth . ... ness Depth
Material (feet) (feet) Matèriè1.., (feet). cfeet)

23/54—20cM C. M. Russell

_________________________

2

I. .•.

-81-
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Table 21.-—Continued

a

Topsoil
ilardpan
Sand and gravel
Clay, black
Clay
Sand, coarse
Clay
Sand, fine
Clay
Saud, fine
Clay
Sand, fine
Sand and clay
Sand, fine
Sand end gravel
Clay — bottom

2 2
.2 4

13 17
33 50
25 75

1 76
65. 141

9 150
20 170

2 172
3 175
2 17?

31. 20$
22.. 230
15 245

6
18
46

6

Silt-
Clay. •.

.Gravel.
Clay, black
Gravel
Clay, blue
Gravel
Shale, hard, gray
Shale, soft
Shale and sand
Shale, gray
Sand and gravel
Shale, gray
Sandand gravel

2
8

26
72
75
79
85

25 110
35 145
5 150

10 160
18 . 178
il..

•

189
31.22O
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1 EUREKA, NEVADA, WEDNESDAY, JANUARY 23, 2013, 1:01 P.M.

2 —oOo

3

4 THE HEARING OFFICER: Good afternoon. This is the

5 time and place set forth for a hearingbefore the State

6 Engineer in the matter of the ProposedOrder to further

7 designatethe Diamond Valley Hydrographic Basin.

8 Are you having trouble hearingme, sir?

9 THE AUDIENCE: You’re doing fine.

10 THE HEARING OFFICER: My name is SusanJoseph-Taylor

11 and I am the Deputy Ac3ministratorwith the Nevada Division of

12 Water Resources. To my left is StateEngineer, JasonKing,

13 and to my right is Deputy Administrator Kelvin Hickenbottom,

14 and to his right -- wait if I turn, it fades -- to his right

15 is Rich Perry with our Elko office.

16 There’s a sign-in sheet in back, I hope you all

17 signed in, and I appreciateyou signing in, and indicate

18 whether or not you’d like to make a statement.

19 The purposeof this hearing is to provide you the

20 opportunity to provide comments on the ProposedOrder. I

21 would ask if you come up to testify that you first start by

22 saying whether you’re for or against the Order and then

23 presentus your commentsor testimonyor evidencewhy.

24 I’m going to begin by marking a few exhibits -- two

25 exhibits into evidence. One is the ProposedOrder. And

2
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1 the -- I just lost my place. One is the ProposedOrder and

2 the secondone is a letter datedDecember18th, 2012, to

3 Eureka County Commissionenclosinga copy of ProposedOrder.

4 After I get through a little bit of introduction,

5 I’m just going to open up the floor for you to provide your

6 comments. I’m just going to go through the sheet in the order

7 you signed in. If you put a questionmark, I’ll call your

8 name becausethere was a lady I spoke to who wasn’t sure. So

9 I want to make sure if she changesher mind that you’re

10 provided that opportunity.

11 I’m going to ask in advancethat you pleaseturn off

12 your cell phones, your beepers,your pagers.

13 Thank you, Mr. Thiel.

14 If you need to talk or use your cell phone, I’m

15 going to ask you to step outside so that the meeting -- the

16 hearing is not interrupted.

17 I’m going to keep the hearing focusedon the

18 ProposedOrder. I know there’s some other things people would

19 like to talk to the StateEngineerabout, so, please, don’t

20 think that I’m rude if I focus you back on the hearing. I am

21 going to close the hearing and, if we have tine, I’m going to

22 stay and open a more informal hearing that I’m going to have

23 the court reporter take minutes to. But since we came this

24 far, we’re certainly going to give you the opportunity to talk

25 to us if you need to.

3
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1 In addition to the two exhibits I introduced, I’m

2 going to take administrativenotice of other relevant

3 publicationsand information in the office of the State

4 Engineerpertaining to the Diamond Valley HydrographicBasin.

5 At this time I’ll give a short summationof the

6 ProposedOrder. I’ll note that the final Order may have some

7 changesbasedon the public comment here today. It’s no

B secret that the Diamond Valley Basin is consideredto be over

9 appropriatedon paper, and that pumping during the irrigation

10 seasonhas causedannual declines in the water table that our

11 office monitors. The goal here today is to put forth an Order

12 that disallows new appropriationsof water with a few

13 exceptions.

14 Now, our office has not issuedpermits for major

15 uses of water in a long time. In 1978, Order 717 cut off new

16 appropriationsfor irrigation purposesbut still allows

17 appropriationsfor other small uses to be considered.

18 The last permit issuedin Diamond Valley was in

19 2005, and that was a new appropriationfor stock watering for

20 .58 acre-feetannually.

21 This Order basicallyputs in writing the way the

22 StateEngineer’sbeenmanaging the basin for some time. We

23 feel it’s better to have this in a written format available to

24 the public.

25 A quick review of the Order, it just sets forth the

4
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r’

1 of Orders that have been issuedin Diamond Valley since 1964.

2 And it says, no -- “The following exceptions: “No new

3 appropriationswill be granted. Applications for

4 environmentalpermits will be considered, for geothermal, to

5 increasediversion rate with no correspondingincreasein

6 duty, and applicationsfiled to mitigate surfacewater rights

7 where the State Engineerhas determinedthat unreasonable

8 adverseimpacts have occurredat the surfacewater source.”

9 At this time I want to proceedwith the public

10 comments. I’m going to start at the top of the sign-in sheet.

11 Mr. George Thiel, T-h-i-e-1, is the first personwho’s

12 indicatedhe’d like to give public comment.

13 Pleaseproceed, Mr. Thiel.

14 GEORGE THIEL: Thank you.

15 For the record, my name is GeorgeThiel, T-h-i-e-l.

16 I’m a consultingEngineer locatedout of Reno, Nevada. I’m

17 also statewater rights surveyor. The testimony I’ll be

18 providing today is in the form of an expert, and I don’t know

19 if we need to go through any qualifications associatedwith

20 that?

21 THE HEARING OFFICER: No, Mr. Thiel, I’m not going

22 to qualify expert witnessesin this. But I’d like you to just

23 start by indicating whether you’re for or against the Proposed

24 Order.

25 GEORGE THIEL: I will do that. I’m representing

5
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1 Mr. Daniel Venturacci, and we’re in favor of this Order.

2 Obviously, we’ve had to suffer a deteriorationin the

3 dischargeof the springs associatedwith the ThompsonRanch.

4 THE HEARING OFFICER: Mr. Thiel, I’m having a little

5 problem hearingyou.

6 How about the back of the room, can you hear him?

7 Looks like you’re fine. If you could maybe tilt

8 that up just a little for you, you’re tall.

9 Sorry to interrupt you.

10 GEORGE THIEL: No problem.

11 THE HEARING OFFICER: That’s much better.

12 GEORGE THIEL: Is that better?

13 THE HEARING OFFICER: Yes, thank you.

14 GEORGE THIEL: So anyhow, what I’ve done is I’ve

15 preparedsome exhibits that were marked into the record ahead

16 of time and I’ll be referring to those exhibits. My purpose

17 here today is to provide testimony in support of the proposed

18 action by the StateEngineer, and basically illustrate some

19 records that you’re probably alreadyaware of. But I think

20 I’ll be able to illustrate to the StateEngineer the crucial

21 aspectof this.

22 Obviously, I’ve done a lot of work to date with

23 regard to this subject. I first startedworking on water

24 rights issuesin 1980-81 when I worked for Mr. Pete Morros,

25 who was StateEngineerat the time. At that time, as a matter

6
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1 of background, I was doing LANDSAT imagery with cooperation

2 with USGS, plus doing ground truthing associatedtrying to

3 review the pixillation of the infrared photogranunetry,

4 basically satellite imagery, and determiningconsumptiveuse

5 associatedwith correlationsof well pumping data in the

6 basin.

7 We were successfulin going through and coming up

S with a pretty good record of consumptiveuse within the basin

9 by the use of imagery. Unfortunately, that was stoppedprior

10 to my leaving the State, but I have a lot of time on the

11 ground truthing, plus looking at it from the air, if you will.

12 So that’s how I started. I worked with Mr. Morros on

13 preparationfor the 1982 hearing, I believe it was. So I

14 prepareda lot of documentationIn support of that hearing.

15 I don’t know how you want to handle this. I can

16 detach the microphoneto go over the exhibits and put them up

17 and come back.

18 THE HEARING OFFICER: I think maybe you want to pull

19 the exhibits a little bit closer, Mr. Thiel, becauseI know

20 the audiencewants to see them. Whateverworks for you,

21 Mr. Thiel.

22 Do you have Exhibit 6 up there? Is that what we’re

23 looking at?

24 GEORGE THIEL: What I’m doing, the first exhibit is

25 just for reference. I didn’t mark it as an exhibit, but it’s

7
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1 basically a recent aerial photographshowing irrigation in

2 Eureka and Diamond Valley. It’s an oblique image.

3 THE HEARING OFFICER: It’s a what image?

4 GEORGE THIEL: Oblique. That’s a side view aerial

5 photograph. Basically it shows the concentrateduse in the

6 southernpart of the basin, and it shows the location of

7 Shipley Springs and the location of ThompsonSpring.

8 THE HEARING OFFICER: Can you turn that and point to

9 that for me?

10 GEORGE THIEL: I will.

11 THE HEARING OFFICER: Thank you.

12 GEORGE THIEL: Can you see that okay?

13 THE HEARING OFFICER: Yes, thank you.

14 GEORGE THIEL: If you look at the image, you can see

15 the agricultureareas, the centerpivots, and previously

16 irrigated ground that may have been laid fallow or currently

17 not being used in that photograph.

18 Basically, on the east side of the basin you have

19 the Diamond Mountains and you have the playa to the north.

20 Thompson Springs itself is basedupon a dischargearea that is

21 partially under the influence of carbonateflow. Now that

22 could be either through regional flow system, which so far the

23 USGS reports generally do not support that, or it could be

24 localized just due to the carbonaterock found in the Diamond

25 Mountain Range.
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1 I have had an opportunity to go back through and do

2 a record research,as we often do, looking at the historic

3 cultivation of that ranch. The earliestevidenceI have on

4 use of that water right or diversion of water to beneficial

5 use is 1858. I will supply that information later as we go

6 through the process,but not today becausethat’s not the

7 purposeof this hearing. I’m giving this to you becauseof

8 the referenceon what has occurred.

9 I have an 1879 GLO plat, plus survey notes that show

10 extensivecultivation within that area that’s a lot larger

11 than what’s depictedthere now.

12 Looking at the illustration on the right-handcorner

13 where it says Thompson Springs, you can see the area of

14 dischargeis relatively small and it’s basically, basedupon

15 field observationrecently, nothing. Looking at the spring

16 itself, it’s been dug out and it probably produces less than

17 two gallons per minute, in my estimate.

18 In 1879 it coveredprobably 2000 acresat that time.

19 And since I wasn’t obviously there at that time, I went back

20 and did some researchthrough DPI and was able to obtain 1950

21 aerial photographsof the area, 1953 and 1954 aerial

22 photographs,and aerial photographsfrom 1967.

23 THE HEARING OFFICER: I’m sorry. You said in 1879

24 it covered 2000 acres. What document gave you that

25 information?

9
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GEORGE THIEL: That’s basedupon researchand

records of the BLM, the GL office.

THE HEARING OFFICER: I didn’t get that word for the

record. BLM, what?

GEORGE THIEL: Bureau of Land Management,Government

Land Office records.

THE HEARING OFFICER: Thank you.

GEORGE THIEL: Plus reviewing survey notes that went

with the dependentsurvey of 1879, which estimatesthe limit

and extent of the use of those springs. And on that map it

shows, like, the Taft house and originally this was called

Taft Springs. So there was actually a ranch that was

occurring at that point in time.

Historically, thesesprings have declinedover the

years. Obviously, the flow system in 1879 was substantial

prior to the well developmentout in that area. By reviewing

the records of the State Engineer, pumping initially startedI

would say in the 1950s and escalatedin ‘GOs and took off in

the ‘70s, if you will. As statedearlier, the amount of

pumpagewhich is occurring in the basin is probably three

times the yield, perennialyield within the basin.

Basedupon that, I’ve got an aerial view I want to

refer to, and I believe its Exhibit No. 6, Venturacci No. 6.

THE HEARING OFFICER: And for the record, I skipped

Exhibits 3, 4, and 5, not knowing if somethingelse might
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1 appear.

2 GEORGE THIEL: What I put up on the easel is an

3 aerial view from 1973 that illustrates the spring discharge

4 line associatedwith the private ownership of what was the

5 Thompson Ranch at that time. As you can see, my

6 interpretationthere of the aerial photographis there is a

7 fault line that’s been fairly well identified at the foot of

8 the Diamond Mountain Range that runs for about 40 miles.

9 East -- I’m sorry, west of that fault line there’s a spring

10 dischargearea, and it’s pretty predominantin the aerial

11 photographsand it’s even more predominantin the older

12 photographsthat I have of this area.

13 At the south end of this Exhibit, No. 6 I think it

14 is, shows the Taft and ThompsonSprings as they are referred

15 to. Historically, estimateson the springshave ranged from

16 4500 gallons per minute. There was some measurementsdone by

17 USGS in 1965 and 1966, if I recall correctly, that during that

18 period of time there was four measurementstaken which

19 averagedabout 2.1 CFS.

20 There was another report that we found in a data

21 searchthat illustrated that the spring dischargewas

22 1942 gallons per minute.

23 Now, what’s interestingabout this is the vested

24 rights that have been filed, I believe in 1912 and again in

25 1975 basically concentratedon the southernlarge piece of

11
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1 property. Basedupon our researchand evidenceof

2 cultivation, we plannedon filing additional vestedright

3 applicationsto thosepropertiesto the north, plus amending

4 for the third time the claim on the property to the south.

5 And, again, we’re not here to discussthat matter

6 specifically, but I’m going to get to the overview on what

7 we’re doing.

8 THE HEARING OFFICER: Mr. Thiel, I’m going to

9 interrupt you again and ask you some questions. When you look

10 in the original 1912 vestedright files, it talks about

11 several ranches. Is this south piece in red on Exhibit 6 the

12 only thing called the Taft Ranch?

13 GEORGE THIEL: I believe it is. From the vested

14 right application, it was filed in 1912.

15 THE HEARING OFFICER: Vested right claim?

16 GEORGE THIEL: Oh, I’m sorry.

17 THE HEARING OFFICER: So that south piece is the

18 Taft Ranch?

19 GEORGE THIEL: Yes.

20 THE HEARING OFFICER: Do you know the names of these

21 other ranches, just so we can get a record?

22 GEORGE THIEL: I don’t. I believe -- I mean, I

23 haven’t gone back all the way with it, but I know there was

24 holdings by Milt Thompson and his family. Milt is an older

25 gentlemanand he moved on to the property when he was five

12

CAPITOL REPORTERS (775) 882-5322



1 years old, and he’s doing an affidavit for us on history and

2 chronology of the ranch which we will enter into the record

3 at -- not at this hearing, but at some time in the future.

4 THE HEARING OFFICER: I would appreciateit if you

5 could try and get the names of those ranches,becausewhen you

6 look at theserecords and you read the transcripts‘from 1982,

7 they mention some other ranch names and then the better

8 picture we can paint.

9 GEORGE THIEL: From my knowledge, this property was

10 consistentwith what I reviewed in 1982 and 1980 with regard

11 to the preparationfor the hearing.

12 THE HEARING OFFICER: I’m just going to take the

13 opportunity to build the best record I can. So, thank you.

14 GEORGE THIEL: I realize that, and I’ll make sure I

15 supplementit that way.

16 What I’ve provided is the next exhibit, which I

17 refer to as Venturacci Exhibit No. 7. It came from the USGS

18 report that I think was preparedin 19 -- or 2004, to my

19 recollection. I’m not exact on the date. But the purposeof

20 this exhibit is USGS came in and looked at the ground water

21 profiles as it existed in 1950, and this is basicallyprior to

22 the developmentof the basin.

23 What’s interestingabout this is -- and I think it’s

24 important to our discussionhere today -- it shows going

25 through the center of the valley, groundwatercontours, some
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1 influence from Kobeh Valley coming into the basin, and then it

2 shows a groundwatergradient that startsat the southernend

3 of the valley and goes to the north. Basically, it comes from

4 an area of rechargeto an area of dischargeis how this works.

5 So from that standpointwe have two sourcesout

6 there, Shipley Springs and also Thompson Springs. Thompson

7 Springs is more of an area of discharge. And if you looked at

8 all the referenceson here, it’s shown as an area of

9 phreatophyticconsumption. Basically, its grass areasused

10 for grazing and it’s been cultivated in the past.

11 In contrast, I’ve got anotherexhibit, which I

12 believe is No. 8 -- let me make sure I’m on the same exhibit.

13 Yes, No. 8, which I admitted into evidenceonly for reference

14 purposesonly, that comes from Plate 1 of the 2011 report, I

15 think it is, that looks at the surroundingvalleys in the

16 area. And basicallywhat I did was use that as referencefor

17 that Plate 1 to highlight that area in the upper, right-hand

18 corner of your exhibit of Diamond Valley. And that was

19 Exhibit No. 9.

20 THE HEARING OFFICER: Hold on, Mr. Thiel. What was

21 the purposeof this Exhibit 8?

22 GEORGE THIEL: It’s an index. In other words,

23 Exhibit No. 9 that I have up there is a blowup of that.

24 Yes.

25 THE HEARING OFFICER: So we have this big map and

14
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1 this blowup is that corner?

2 GEORGE THIEL: Yes. And I wanted to do it that way

3 mainly becausethe one you have in your right hand illustrates

4 the overall view and all the referenceinformation for it,

5 where the one in your left hand, Exhibit No. 9, doesn’t have

6 that descriptiveinformation.

7 THE HEARING OFFICER: Thank you.

8 GEORGE THIEL: Basically what this map illustrates,

9 it shows a changein the ground water contours. If you refer

10 to the previous exhibit, which I believe is No. 7, it shows

11 groundwaterprofile flowing from the north -- or from the

12 south to the north.

13 You can tell by looking at this exhibit, which is

14 the groundwaterprofile as it exists, I believe in 2004, if

15 I’m not mistaken, it shows a -- a groundwaterdecline in the

16 area of concentrationassociatedwith groundwaterwithdrawals.

17 Basically what this indicates is there has been a change in

18 gradient dischargeinto the northern end of the valley.

19 So approachingthe exhibit, you see declineswithin

20 this area somewherearound 120 feet on the average. So

21 basically the arrows show --

22 THE HEARING OFFICER: Hold on, Mr. Thiel. “This

23 area” is not going to come acrosson the record.

24 GEORGE THIEL: I’m sorry. In the lower, right,

25 centerpart of the exhibit it shows a number of dots with

15
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1 groundwaterisopleths, groundwatercontours. Those

2 groundwatercontours are gradientsof over-pumpingin the

3 valley that’s occurring.

4 Basically what’s occurred, as I statedpreviously,

5 the arrows illustratedon the map have changedin direction

6 where it’s flowing to the area of demandversus the area of

7 natural discharge. So what we have is -- you can see by the

8 direction of the arrows that the -- the southernend of the

9 basin is taking the water that was normally used in the area

10 associatedwith the ThompsonRanch.

11 So basedupon that, we believe that there’s issues

12 associatedwith the over pumping of the basin that has

13 affected the vestedrights of, in my opinion, go back to 1858.

14 And hence, which is why we’re here in support of this Order,

15 becauseit is our intent under 81825, which is the application

16 we filed, supplementalto a ground water right, we’re looking

17 for that to be a mitigation right associatedwith the lack

18 of -- or the removal of the cultivated land within this area.

19 There’s beenvarious reports that have come out that

20 segregatedthe basin by USGS from a northernportion and

21 southernportion. And if you look on this Exhibit No. 9, it

22 illustratesa dash line in the upper, right-handcorner of the

23 map with a bunch of dots that representwells in that area.

24 Basically what that representsis an area that’s undefined, as

25 far as the groundwatercontour. And if you look at the
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1 groundwatercontoursassociatedwith the playa to the north,
2 that’s designatedon the map as Diamond Valley, just south of
3 that on the map, you’ll see that there’s a split in the
4 groundwatercontours there. Well, basically, that’s based
5 upon two wells that are out in that area that have water
6 levels that are somewhathigher within that area.
7 It’s my opinion that there’s a couple things
8 happeningin this area: One, is that this groundwatersystem
9 is flowing historically to the north and it’s going from an

10 area of higher permeability to the lower -- area of low
11 permeability that acts somewhatas a dam. With the lowering
12 of the ground water table, I think that gradientwill start,
13 as implied by this map, will flow from the north to the south,
14 which is in reversegradient.

15 THE HEARING OFFICER: Let’s do that again,
16 Mr. Thiel. I want to make sure that’s clear and I’m going to
17 ask you to -- on your diagram, to put this sort of area from
18 low permeability to high permeability. So would you do that
19 explanationagain, please?

20 GEORGE THIEL: I will. Within -- looking at
21 Exhibit 9, and labeling on the map that says “Diamond Valley,”
22 that is the location of the playa, the lake area. So
23 basically what you have is you have valley fill in the
24 southernpart. You have this lake playa in the northernpart.
25 Generally, lake playas are more denseand lack permeability.
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1 In other words, water will not migrate at the same right as it
2 does in valley fill material, which is more coursesand and
3 gravels.

4 So from my aspectof what’s occurred in the past,
5 looking at Exhibit 7, is basedon 1950, the groundwatersystem
6 and groundwaterprofile flowed from the south to the north,
7 until such time as it hit this playa, then it would change the
8 groundwatercontourswithin that area and probably createthe
9 dischargewithin the Thompson Springs ranch area.

10 Shipley Springs, which I’m not here to give
11 testimony on, may be a little different becausewater
12 temperatureand maybe the geothermalsourceassociatedwith
13 that, but with regard to the water out of Thompson Springs and
14 stuff.

15 THE HEARING OFFICER: I’m going to make the record a
16 little clearer. On Exhibit 9 there is a large oval area
17 surroundingthe words “Diamond Valley.’ There is a southern
18 circle areawith lots of wells. And you’re indicating the
19 areabetweenthose two circles is where the permeability
20 changed?

21 GEORGE THIEL: Yeah, somewherein betweenthat. I
22 won’t say it’s exactly there, but just looking at the well
23 logs, there’s valley fill with silts and some fine sand. So
24 maybe the edge of the playa or typical aroundNevadaplayas
25 you’ll find this new formation that exists from prevailing
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1 winds. So it could be associatedwith that. What is not

2 consistentafter reviewing sortie of the other well logs that

3 exist in the area, and I’m finding wells that, you know,

4 static water level is 200 feet below thesewells in certain

5 parts of this area, which shows a changein the strataand the

6 gr’ound water profile within that area.

7 So, again, on that northernedge of this basin, it’s

8 somewhatundefined, but by looking at the Hydrographicarea

9 and the decline within the source, it’s very clear that as

10 pumping escalatedwithin Diamond Valley the springs associated

11 with Thompson Ranch continuing to dry up.

12 THE HEARING OFFICER: Thank you.

13 GEORGE THIEL: Unless have you some questions, I

14 will conclude my testimony at that point.

15 THE HEARING OFFICER: I was just going to ask the

16 StateEngineer, Mr. Hickenbottom, if he had any questions,or

17 Mr. Perry, any of you?

18 MR. KING: No.

19 MR. HICKENBOTTOM: No.

20 MR. PERRY: No.

21 THE HEARING OFFICER: Thank you very much.

22 MR. PERRY: The two wells that you’re basing that in

23 the centervalley, are those the two USGS wells out there that

24 we measureevery year?

25 GEORGE THIEL: Yes.
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1 MR. PERRY: Did you ever find any well logs on
2 those?

3 GEORGE THIEL: I thought I did. When I looked at
4 the StateEngineer’swebsite, I startedpulling up well log
5 data. So it could have been well logs surroundingthat, but
6 I’m pretty sure -- pretty certain it was this area.
7 MR. PERRY: I never found that. I just note that
8 they’re really shallow; 20-foot, 2-inch piecesof steel that
9 have been jammed in the ground. I’m not sure how much

10 credenceI’d put in those numbersbecausethey’re just in the
11 very shallow silt out there.

12 GEORGE THIEL: I agreewith you at that standpoint.
13 That is why my testimonywas to the point that I don’t give
14 much value to those groundwatercontours. I believe that the
15 groundwatercontours continue north rather than stoppingat a
16 geological divide that doesn’t exist, other than at the playa.
17 THE HEARING OFFICER: Mr. Thiel, I have a question.
1$ When you read the 1982 transcript, Mr. Thompson talked about
19 those -- Thompson Spring being a warm water spring.
20 GEORGE THIEL: Yes.

21 THE HEARING OFFICER: Why would it be warm water if
22 it was coming from the southernvalley, end of the valley and
23 hitting this permeabilitychange?

24 GEORGE THIEL: Basically the spring is under
25 carbonateinfluence that everybodyrefers to on this,
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generally carbonatewater, associatedwith the regional flow
systemare somewhatwarmer than perennialwaters. So with the
lower temperatureassociatedwith the springs, there’s --

that’s why USGS has come back and said, thesesprings are
under the influence of carbonatesystem. But they’re hesitant
to find whether it’s a regional carbonateflow systemor based
upon rechargeor dischargecorrelationswith the Diamond
Mountains versus the Thompson Spring.

THE HEARING OFFICER: So you’re not saying the
springs are influencedby the mountain flow, you think the
springs are influencedby the groundwatergradient from south
to north?

GEORGE THIEL: I believe its both.

THE HEARING OFFICER: Thank you, Mr. Thiel. We
appreciateyour time.

GEORGE THIEL: Thank you.

THE HEARING OFFICER: I’m going to admit Exhibit 1,
2 ——

1

2

3

4

5

6

7

B

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

You didn’t talk about

you gave me. So I’m only going

9.

GEORGE THIEL: That’s

THE HEARING OFFICER:

(Exhibits 1, 2, 6, 7,

THE HEARING OFFICER:

21
0

Exhibit 10, Mr. Thiel, that

to admit Exhibit 6, 7, 8, and

fine.

Okay.

B, and 9 received.)

Okay. Let’s see who next

CAPITOL REPORTERS (775) 882-5322



1 wanted to speak. I have a questionmark next to Jerry
2 Machick. Did you want to testify? No, sir?

3 JERRY MACHICK: (Nods.)

4 THE HEARING OFFICER: Thank you.

5 Marty Plaskett. I’m not very good at handwriting.
6 I’m going to ask you to stateyour name and spell it, please.
7 MARTY PLASKETT: Marty Plaskett, P-1-a-s-k-e-t-t.
8 THE HEARING OFFICER: Oh, yeah, I can see it.
9 MARTY PLA$KETT: Farmer in Diamond Valley for 47plus

10 years, all by choice.

11 THE HEARING OFFICER: I’m going to ask you to start
12 by if you’re for or against, please.

13 MARTY PLASKETT: I oppose.

14 THE HEARING OFFICER: And can you tell us why?
15 MARTY PLASKETT: Yes. I have no technical
16 experience,so I fully support the County’s position, which
17 makes -- I’ll let them tell you why, but I support all the
1$ County’s position on this. And my only addition to it is that
19 if we don’t addresstemporarypermits, that the basin will
20 never heal one bit.

21 THE HEARING OFFICER: I don’t know what you mean by
22 that, Mr. Plaskett, so elaborate,please.

23 MARTY PLASKETT: Well, there’s a lot of mining
24 pressureand a lot of temporarypermits will be issued, have
25 been issued. And there’s no way to balancethe basin withCl
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1 those external pressuresthat keep -- will continue to negate
2 everythingwe’re going to try to do on our own.

3 THE HEARING OFFICER: Okay. Thank you very much.
4 Appreciateyou coming.

5 Ken Vincent.

6 Hi, Mr. Vincent.

7 KEN VINCENT: Hi there.

8 THE HEARING OFFICER: How are you?

9 KEN VINCENT: For the record, Ken Vincent.

10 For purposesof today, I’m a Diamond Valley
11 irrigator. I don’t mean to be ambiguous, but my position is I
12 am against the Order. But I could be persuadedthat the Order
13 would have some redeemingsocial value if it was modified in
14 its scope. And I’m going to elaboratebriefly on that.
15 It appearsto me that since 1978 to the present
16 date, 2013, reasonableattitudesof compromiseof future
17 expectationshave been expressedboth by the State Engineer
18 and the Diamond Valley irrigators as to a reasonableand
19 amicable resolutionof the overdraft in Diamond Valley
20 precipitatedby the over appropriationof the resourcesin
21 Diamond Valley by the office of the State Engineer.
22 You’ll have to excuseme, Jason, but at some point
23 in recent history I really have come to believe the State
24 Engineer’s office has declaredwar on the irrigators of
25 Diamond Valley, and I think that was a precipitous event in
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1 that it will affect my future and the future of my children
2 and grandchildrengoing forward.

3 Now, with respectto what is not in evidencetoday
4 of which Mr. Thiel spoke to very eloquently, was the
5 dispositionof vestedrights on the Shipley Hot Springs and
6 ThompsonSprings. I have some comments on that. First of
7 which is a comment I had that precipitatedin drafts today,
8 that is Mr. Thiel’s referenceto dischargesof Kobeh Valley
9 and Diamond Valley. I’m sure that JasonKing has some

10 reservationsabout.

11 THE HEARING OFFICER: Mr. Vincent, I’m going to try
12 to keep you focusedhere.

13 KEN VINCENT: Okay.

14 THE HEARING OFFICER: Hold on, please. The court
15 reporter is going to take it. I’d really like to hear what
16 you -- what modifications you think the Order should have.
17 KEN VINCENT: Okay. I’m preparedto speak to that.
18 THE HEARING OFFICER: Thank you.

19 KEN VINCENT: The applicationsessentiallyare to
20 file a remedy of surfacewater deficiency by means of access
21 to a groundwaterpermit. Several things come to mind with
22 respectto contemplationof that scenario.

23 Number one is --

24 THE HEARING OFFICER: Hold on, Mr. Vincent. I can’t
25 hear you over the phone.
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1 Anybody else who has a phone on turn it off, please.
2 I’m sorry, Mr. Vincent.

3 KEN VINCENT: Okay. The first of my concernsis
4 indeed that the anticipationand subsequentrights would be
5 supplementaryin nature. And in that regard, are we talking a
6 scenariothat the applicantsforthcoming with respectto those
7 two affectedsprings want the best of both worlds? They want
8 to continue to use the spring, if in fact it exists, and have
9 supplementalgroundwaterright as well. That’s a bridge that

10 I would like with every determinationthat’s forthcoming from
11 the StateEngineer’s office to be very definitive. I don’t
12 care which way it goes, but I want you to tell us which way it
13 goes.

14 The next considerationI have there is priority
15 dates. I don’t know that it goes without saying that a
16 priority date on a surfaceright carries forward to a
17 supplementaryapplication for a groundwaterright. And that I
18 want very specific definition made and in that regardas well.
19 Then with respectto a supplementaryirrigation
20 water right from a groundwatersource, I want to introduce
21 into the conversationa concept that is universal throughout
22 the StateEngineer jurisdiction in the stateof Nevada
23 regardlessof surfacerights. I’ll refer to a corollary
24 example in the CarsonValley-Dayton Valley area where a large
25 portion of surfacerights associatedwith CarsonRiver have
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1 been transferredto municipal and quasi-municipaluses from
2 the groundwatersources. And in contemplationof most of
3 those transfers, a haircut concepthas been adheredto by the
4 StateEngineer’s office.

5 THE HEARING OFFICER: A what concept?

6 KEN VINCENT: A haircut concept. f
7 In that if not every case, in fact, the majority of
8 the casesthere has not been a quid pro co transferof duty or
9 a allocation in the transferprocessfrom the surfacerights

10 to the water right.

11 THE HEARING OFFICER: Do you realize that the Carson
12 River Decreeprovides for that haircut?

13 KEN VINCENT: Well, I’m suggestingthat a haircut is
14 appropriatein this instanceas well.

15 THE HEARING OFFICER: Oh, okay.

16 KEN VINCENT: And the reasonI -- by everybody’s
17 admission, whether you’re a fanner on this side of the podium
18 or the StateEngineer’s office on that side of the desk, we
19 all realize that the underlying problem here that we’re all
20 talking about is over allocation. And my suggestionis, if
21 the State Engineer feels that Diamond Valley is over
22 appropriatedby some quantitativefigure; 50 percent,
23 30 percent, 45 percent that a new supplementalright takes the
24 same kind of haircut that everybody else is talking about.
25 Okay. That’s all I’ve got today.

26

CAPITOL REPORTERS (775) 882-5322



1 THE HEARING OFFICER: Thank you, Mr. Vincent.
2 I believe Mr. King has a question.

3 JASON KING: First, Mr. Vincent, thank you very much
4 for your testimony.

5 KEN VINCENT: Yeah.

6 JASON KING: I do want to get on the record, though,
7 that I do respectfullydisagreewith your opinion that we’re
8 declaringwar on the irrigators of Diamond Valley. The State
9 Engineer’s office has been in Diamond Valley a handful of

10 times over the past four or five decades,I believe, trying to
11 work with the stakeholders,the irrigators in this valley, to
12 seewhat is best for the valley. And being very blunt, I
13 believe that the StateEngineer’s office has been told, you
14 know what, you don’t need to be here in Diamond Valley. We’re
15 still making a living. We’re willing to share in the
16 declining water table. Why don’t you just go away and leave
17 us alone.

18 Certainly that was the feeling that I came away with
19 in 2009, and I think our office has honored thosewishes of
20 the stakeholdershere. So I respectfullydisagreewith that
21 assertion.

22 Having said that, we have a job to do. We have
23 132,000 acre-feetof water committed in the basin. We’re
24 probably consumingclose to 80,000 acre-feetevery year and
25 every perennial 30,000 acre-feet.
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1 When we were here in 2009, again, it was made clear
2 to me that everyone, it seemed, was happy with where they were

3 in terms of their crops and the declining water table. And

4 when we gave our presentation,we said, that’s fine. But, I

5 said that it’s a real game changer. It’s an absolutegame

6 changerwhen we get a senior water right holder asserting

7 impairment. And I made that clear in 2009 that that changes

8 everything. And we’re starting to see some of that. And just
9 to be very candid, we’re starting to see that with Shipley

10 Springs. We’re starting to see that with Thompson Springs.
11 Okay. Trying to bring the focus back to this Order,
12 and I know there’s a lot of other things to talk about outside
13 this Order, again, this Order is really just memorializing
14 what our office has been doing for the last couple decades.
15 We’ve issuednine new appropriationssince the year 2000, all
16 of them for stock water, for de minimus amounts of water, in
17 my opinion. We’ve only issuedthreepermits since 2003.
18 So what we’re doing here in this draft Order is
19 really just getting it down on paper the way we’ve been

20 managingthis basin.

21 Having said that, we are saying there are no more
22 new appropriationsin Diamond Valley. None. So, any future
23 growth in this valley is going to be -- excuseme, is going to
24 be basedon the transferof existing rights.

25 Mr. Vincent, back to your point, I am in complete
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1 agreementwith you that any changesof ag rights, to some
2 other mineral use like municipal, QM, commercial, there will
3 be a consumptiveuse haircut associatedwith the transferof
4 that. I agreewith you completely on that.

5 Another point, Mr. Vincent, you brought up the idea
6 of priority date associatedwith -- I’ll call it a mitigation
7 groundwaterright that’s going to mitigate a senior surface
8 water right. There’s no latitude within our statuteto give
9 an equal priority to that new groundwaterright.

10 In other words, I’m sure two attorneyscould argue
11 that the priority date should be the same as a vestedsurface
12 water right. It’s my opinion that the law doesn’t allow for
13 that. So that is an issue that I think is, you know, going to
14 be kicked down the road.

15 I think that’s all I have to say in response. But I
16 do appreciateyour testimony, Ken.

17 KEN VINCENT: Thank you. I particularly like the
18 last part of your statement.

19 THE HEARING OFFICER: Did the court reporter get
20 that on the record; Mr. Vincent’s last statement?
21 Thank you. I always have to rememberthat she’s the
22 most important person in the room.

23 JamesMoyle.

24 Welcome, Mr. Moyle. Thank you for coming.
25 Stateyour name and whether --
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1 JAMES MOYLE: My hearing is really bad. So can I --

2 if everybody else’s hearing is like me, it’s pretty poor. So
3 I’m going to step up here.

4 THE HEARING OFFICER: That’s fantastic.
5 JAMES MOYLE: I’m JamesMoyle, and I’m a farmer in
6 Diamond Valley, have been since 1977.

7 THE HEARING OFFICER: Spell your last name, please.
8 JAMES NOYLE: M-o-y-l-e.

9 THE HEARING OFFICER: And are you for or against the
10 Order?

11 JAMES MOYLE: Pardonme?

12 THE HEARING OFFICER: Are you for or against the
13 Order?

14 JAMES MOYLE: I’m against the resolutionas written;
15 specifically, the exceptions. I feel that the allocation is
16 whatever is there is there. The rechargeis there. If the
17 exceptionhas listed the water rights of purchaser, they can
18 purchaseit or do somethingelse in Nevada. But to leave an
19 exception to continue to over allocate the basin, I am
20 against.

21 Thank you.

22 THE HEARING OFFICER: Thank you, Mr. Moyle.
23 JASON KING: Thank you, Mr. Moyle.

24 And I want to get this on the record. Again,
25 it’s -- to me it’s the 900-poundgorilla in the room. I0
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1 understandthat there are water right holders in the basin
2 that have protestedsome of thesetwo mitigation groundwater
3 rights. But I want to be crystal clear about what we’re
4 talking about here. We’re talking about a senior surface
5 water right holder that -- and again, I go back to the 2000
6 one -- are saying that they’re aren’t able to get to their
7 surfacewater any more as a result of groundwaterpumping in
8 the basin.

9 Now, a couple things can happen. They can come to
10 our office, they can petition our office to -- to fix that
11 impairment. And what does that mean? We’ve talked about
12 regulationby priority. We’ve talked about critical
13 imaginaries. We’ve talked about a lot of things. Or we can,
14 we being the StateEngineer’s office, can entertaina
15 mitigation groundwaterright to that surfacewater right.
16 That’s what we’re up against. They’re on oppositeends of the
17 spectrum. Thank you.

18 THE HEARING OFFICER: Mark Moyle.

19 Welcome, Mr. Moyle.

20 MARK MOYLE: How are you this afternoon?
21 THE HEARING OFFICER: And you’re going to have to --

22 need to move that microphonecloser, please.
23 MARK MOYLE: For the record, my name is Mark Moyle.
24 I’m a farmer/irrigator in Diamond Valley. I’ve got a couple
25 quick questionsI’d like to ask.
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1 THE HEARING OFFICER: I first want you to state
2 whether you’re for or against.

3 MARK MOYLE: I am against the Order as its written,
4 mostly the exceptions. And I’d like to go through the
5 exceptionone at a time.

6 THE HEARING OFFICER: Thank you. I think you ned
7 to pull your microphone-- bend it down a little towards you.
8 There you go.

9 MARK MOYLE: Is that better?

10 THE HEARING OFFICER: Much. Thank you.
11 MARK MOYLE: Okay. I’ve got a couple questions.
12 Most of the people -- my first questionis: Will this Board,
13 or will you grant a 30-day time period for written input after
14 today? BecauseI -- I’ll speak for myself and I’ll speak for
15 a lot of the people that I’ve talked to, lots of people are
16 here today to try to gather information as to what the State
17 Engineer is trying to accomplishwith theseexceptions, and a
18 lot of people here are trying to figure that out. So, based
19 on the interactionwe’re going to have today1 I think a lot of
20 people have a lot clearer idea. And so if they’re allowed
21 30 days to make a comment basedon more knowledge, it would be
22 helpful.

23 THE HEARING OFFICER: The StateEngineer is going to
24 grant that, Mr. Moyle. So February 23rd, I don’t know if
25 that’s a Friday, a Monday -- anybody got a calendar?
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1 RICH PERRY: That is a Saturday.
2 THE HEARING OFFICER; So Friday the February22nd,
3 by 5 o’clock, time stampedin our office. It can be the Elko
4 office, CarsonCity office, Las Vegas office.
5 MARK NOYLE: Okay. My secondquestionwould be:
6 Becausethere’s so much misunderstandingor not sure of what
7 theseexceptions-- or the intent is, I was hoping that the
8 StateEngineercould go through theseexceptionsand be more
9 clear; maybe explain them to what he’s trying to accomplish,

10 and perhapsif that happensit will open up a lot clearer
11 dialogue.

12 I think everybody is here, most everybody is here to
13 find out what the StateEngineer’s office is trying to
14 accomplish. Without a clear explanation, and maybe with a
15 clear explanation, that will help a lot of -- a lot of things.
16 I don’t know if you would like to do that now or if
17 you’d like to let me go through my presentationand address
18 that.

19 THE HEARING OFFICER: If you’d like to do it now,
20 we’ll do it now. Is that your preference?
21 MARK MOYLE: It would be.

22 THE HEARING OFFICER: Okay. Mr. King.
23 JASON KING: Thanks, Mark.

24 So, on the secondpage of the draft Order there are
25 four exceptions. The first one is, “Those applicationsfor
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1 environmentalpermits filed pursuantto NRS 533.437 to
2 533.4377.”

3 And all that is, Mr. Moyle, we issue environment --
4 our office, the StateEngineer’s office, issuesenvironmental
5 permits when there needs to be some kind of cleanupof
6 contamination. The way it works is our sister agency,
7 Environmental Protection, will be notified of, say, a gas
8 spill or some other contaminantspill in the basin, and a
9 company will have to come in, they’ll have to put down wells.

10 They actually pump that contaminationto the surface. They
11 treat it and dischargeit. In order for them to actually
12 withdraw that contaminationto the surfacebefore discharge,
13 there has to be an environmentalpermit from our office. So
14 that’s what exceptionone is all about.

15 Exception 2. “Those applicationsfiled for water
16 from a geothermalaquifer.”

17 You’ve heardme say this many times, I believe it is
18 our job at the StateEngineer’s office to maximize the
19 beneficial use of every single drop of water in the state, as
20 long as it’s within the statutorycriteria. Geothermal, in
21 many instancesgeothermalsourcescan be disconnectedfrom
22 alluvial aquifers. And if -- if an applicationwas filed for
23 appropriatedgeothermalwater that would not impact existing
24 rights and that water could be put to a beneficial use, we
25 feel that we should be able to issuea permit for that.cm

34

CAPITOL REPORTERS (775) 882-5322



1 However, any permit that we did issue for a
2 geothermalsource, if it did prove to impact the existing
3 rights, to conflict with then, then that water right could be
4 regulatedas well.

5 The third exception: “Those applicationsfiled to
6 increasediversion rate only, with no correspondingincrease
7 in duty of water.”

8 A simple example of that is when perhapsone of you
9 irrigators have a well that doesn’t produceas much water as

10 it used to and you needmore diversion rate in order to run
11 your pivot. As an example, insteadof filing a change
12 application to changea portion of your existing right to
13 anotherpoint of diversion, you could actually file a new
14 appropriationfor diversion rate only, is what we call it, and
15 we advertiseit in the newspaperas such, where we say this
16 application is being filed just -- just to get you some more
17 diversion rate. If it’s issued, we have a total combinedduty
18 attachedto your other water right. So you’re not getting any
19 additional volume of water, but it allows you to have more
20 diversion rate to run your pumps, your pivots, et cetera. So
21 that’s the diversion rate only.

22 MARK MOYLE: I’m a little unclear on that. Can I
23 ask a question?

24 JASON KING: Sure.

25 MARK MOYLE: It would seem if you have a well that’s
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1 deficient. Maybe it’s the way it’s worded, it’s the

2 terminology that’s confusing. Becauseit says you wanted to

3 increasethe duty; correct?

4 JASON KING: No. It’s --

5 THE HEARING OFFICER: No.

6 f JASON KING: No. It reads, “With no corresponding

7 increasein duty of water.”

8 MARK MOYLE: I statedthat wrong.

9 But you can change -- so you’re sayingbasically
10 you’ll have the same water, only out of two wells?

11 JASON KING: That’s exactly right.

12 MARK NOYLE: Okay.

13 JASON KING: And then the fourth exception, the one
14 that it appearsa lot of people are concernedabout, and I

15 anticipatedthat, “Those applicationsfiled to mitigate

16 surfacewater rights, where the StateEngineer has determined
17 that unreasonableadverseimpacts have occurredat the surface
18 water source.”

19 And that’s what we’re talking in the two

20 applicationsor however many that are being filed right now,
21 and the two that come to mind are the one on Shipley Springs
22 and at Thompson Springs to supplement, if you want to use the

23 word “supplement,” I like the word “mitigate,” those flows.

24 MARK MOYLE: Okay. That’s very helpful and it

25 clears up some things.
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1 I’ll go back to the environmentalone. My concern
2 with that was that that environmentalwould not only be --

3 could also apply to an industrial situation. Is that
4 possible?

5 JASON KING: No, it is not. It is for cleanup only.I
I6 MARK MOYLE: Okay. No. 2, “Those applicationsfiled

7 for water for geothermalaquifer.” I strongly disagreewith
8 your statement-- your stanceon that, in particularly with
9 Diamond Valley. Diamond Valley is over drafted. And the fact

10 the last four years I’ve worked tremendousamount of time with
11 the irrigators and the growers in the valley to try to bring
12 this basin back in balancesome way on their own. And so any,
13 anything -- one of the things that comes to my attentionall
14 the time when we’re working with the county or the mine or
15 anybody else to set asidewater, the questionalways comes up,
16 well, what if we set aside this water and the StateEngineer
17 allocatesmore water or allows more water to be pumped
18 somewhereelse? We’re wasting our time and money.
19 So we need a very clear and conciseposition from
20 the State Engineer’s office that -- that proves to people that
21 that’s not going to happen. And when we start talking about
22 geothermalwater, it’s my opinion that geothermalwater
23 rather -- obviously is coming out of the carbonate,but it
24 could be supplementedfrom the surfaceof the alluvial, and
25 any geothermalapplicationsin the future of Diamond Valley
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1 should be treatedas any other water. They should have to buy
2 water rights to do that.

3 And I think that if we don’t do that, we always get
4 back to mitigation and then you have to prove that it happens.
5 We alreadyhave a certain situationhere. So allowing
6 geothermalof any kind -- if they want —- if ther&s a source
7 there and it can be beneficial, then that geothermalsourceor
8 company should purchasewater. That’s my opinion on the
9 matter. I would changethat. I would take that completely

10 out.

11 JASON KING: And I really appreciatethat comment
12 and I hear what you’re saying.

13 I want to back up for a moment on environmental
14 permit becauseI want to read to you what the definition of
15 environmentalpermit, just to get it on the record.
16 NRS 533.437. “‘Environmental permit’ defined.
17 ‘Environmental permit’ means a temporarypermit to appropriate
18 water to avoid the pollution or contaminationof a water
19 source.”

20 So it, again, is for the cleanup of a contamination.
21 It’s not relatedto an industrial project, et cetera.
22 MARK MOYLE: Okay.

23 THE HEARING OFFICER; And let me clarify that. It’s
24 NRS 533.437.

25 MARK MOYLE: I think you’ve answeredmy questionon
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1 No. 3.

2 On No.4, ‘Those applicationsfiled to mitigate
3 surfacewater rights, where the StateEngineerhas determined
4 that unreasonableadverseimpacts have occurredat the
5 surface.”

6 I believe that this is written in there basically to
7 deal with the Shipley Springs and Thompson Springs Ranch. I
S don’t think there’s very many people in this room that would
9 argue or be againstmaking a vestedwater right whole. The

10 challengecomes in in two different ways. Both of the
11 applicationsand both of the processesof mitigating those two
12 sourcesof water, and the applicationsthat have been filed
13 today, are asking for a phenomenalamount of water. They’ve
14 askedfor a full duty of water, 14.5, and I think the other
15 one, 4.0. Don’t hold me to that, but it’s a full duty.
16 StateEngineerhas already indicated that the water
17 used for irrigation on alfalfa in Diamond Valley is around, I
18 think, 3.2. The danger of restorationaverageis 2.9. But
19 it’s not four acre-feet. I -- in both of theseranch
20 situations, thosewater uses in the past have not been used at
21 that same rate it would take to do alfalfa. Most of them are
22 metal situationsand some of those metals in the past probably
23 harvestedhay. But the duty to thosewould be a lot less if
24 You could -- if thosevestedrights in the past had used four
25 acre-feetand, and it can be proven that they used fourC:
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1 acre-feet,and that they put that four acre-feeton the total
2 amount of acres that they’re indicating, I don’t think there
3 would be a question.

4 But that’s not the case. And it -- and so the
5 opposition is not -- not againstmaking thosevestedrights
6 whole. My opposition is if thosevestedrights are gciing to
7 be made whole, they should be made whole to a reasonable
$ standard.

9 First, just becauseit’s a vestedwater right does
10 not mean that they don’t -- there’s not some -- has to be some
11 record of the flow of the past and how it was put to use. And
12 if you’ve got -- if you’ve got -- and both of these
13 applicationsare asking for the total amount of acres that
14 were out there on the first appropriationand for the full
15 duty of water. So we have, how does the State Engineerdeal
16 with that? That’s the challenge. And I would leave it at
17 that.

18 I would -- I would hope that in both of these
19 instancesthat the same treatmentthat is given to well
20 pumping in Diamond Valley is given to these two vestedwater
21 rights.

22 THE HEARING OFFICER: I don’t --

23 MARK MOYLE: Meaning that, they’re not given full
24 appropriationfor every acre that is out there and there is
25 evidenceto prove otherwise.
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1 JASON KING: Mr. Moyle, we’re in agreement. The
2 law -- the law guides us. If a mitigation groundwaterright
3 is issuedto mitigate the surfacewater, it can only be to the
4 extent to how much water was put to beneficial use. We’re not
5 going to expandany beneficial use. And you’re right, that’s
6 one of the hard things is quantifying that. And I was asked
7 whether or not I had any questionsof Mr. Thiel’s testimony,
8 and I didn’t as it relates to this Order; what we’re here to
9 talk about.

10 When the time comes, I probably will have many
11 questionsabout the vestedclaim and the application that’s
12 being filed. But absolutely, that’s foremost in our minds
13 when we look at theseapplicationsis what was -- what can be
14 shown was historical put to beneficial use?

15 MARK MOYLE: Okay. I apologize, I didn’t write it
16 down. But in regards to the Shipley Springs, you have used a
17 new term in the processof them drawing water out of the
18 existing -- the existing spring flow. They’ve drilled a well
19 into the existing spring flow. I’d like to know what the
20 StateEngineer’s reasoningfor that new term is.
21 JASON KING: We have describedit, just for the
22 people here today, we have in discussionswith the engineer
23 for the applicant on Shipley Springs, at least it’s been
24 representedto us that they had drilled a well right adjacent
25 to the historical spring. And as soon as they startedpumping
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1 that well, they saw a decreasein the spring flow. They felt
2 that that connectionwas so positive that, in fact -- and

3 we’ve called it an induction well -- that, in fact, it’s not a
4 mitigating groundwaterwell, and I’m not trying to split hairs
5 here, it actually is a way to develop that spring. So it

6 still could be considereda spring or surfacewater source,
7 it’s just being developedthrough that induction well. And

S if -- Rick Felling, our Chief of Hydroiogy were here today,
9 I’d let him expandmore on it. It’s my understandingthat

10 over on ThompsonSpring, that’s not the same formation of the
11 same geology and induction probably will not work.

12 So you are exactly right, Mr. Noyle, there are --

13 there’s a few moving parts here. On the west side, Shipley
14 Springs might be able to be mitigated through an induction
15 well, which is just developing the surfacewater source. The
16 same may not be able to be accomplishedover on the east side.
17 MARK MOYLE: I have one further remark in regards to
18 Thompson Spring. If the State Engineer decides in the near
19 future to mitigate these two and give a supplementalwater
20 permit to these two springs, is that going to be the final
21 decreeand the final action on that?

22 Becausein the -- in the early ‘80s there was a
23 hearing, it was a mitigation hearing, and with Thompson

24 Spring. And the irrigators in the valley offered to drill a
25 well and pay for the pumping of that well for time. And
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1 that -- at that point that -- that was rejectedby the current
2 owner of that property. And so there’s a lot of concernabout
3 that. So, should that at that time ended the mitigation of
4 that well it was refused, or will that be open, or will we go
5 aheadand make anotherdeterminationand give them a

6 supplementalwell and then at some point in the future we have
7 to do with this again?

8 JASON KING: You’re asking really good questions,
9 Mr. Moyle. I will tell you if, again, that permit is issued,

10 it’s going to be issuedfor an amount that is -- our best
11 analysis shows how much volume they actually use.
12 However, that’s if it’s not done in the context of a
13 full adjudication. So if and when Diamond Valley goes through
14 a complete adjudicationof both surfacewater and groundwater,
15 you know, everybodywill be offering whatever information they
16 have for all of thesewater sourcesthat could potentially
17 changebecauseall the information would really be out on the
18 table, whereas that’s not the case right now.

19 So, again, not trying to be evasive, if and when we
20 issue this mitigation right, we’re going to do our best to
21 quantify the vestedclaim. But it’s not done in the context
22 of adjudication, which could change things.

23 MARK MOYLE: Okay. One more comment, due to the
24 overdraft problem, we’ve talked in the past of creatinga
25 water managementplan agreementwith the State Engineer’s
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1 office and we’re still looking forward to do that. One of the

2 issuesthat Mr. Plaskettalluded to is that there is a vehicle

3 by which more water can be drawn out of this valley, and it’s

4 a temporarymining permit. Temporarycan go on forever. If

5 the mine is going to go on 20 years, 30 years, 40 years, it

6 can be an issue. And I would be very much in favor of somehow

7 the State Engineerat this point forward, if there’s going to

8 be any temporarywater permits issuedfor mining purposes,

9 that they not really be temporary, not even be granted. The

10 mine should need to purchasethe water to offset the use

11 becausea temporarywater use is basically anotherwater

12 application that draws water out of an over appropriated

13 basin.

14 JASON KING: It is not one of the exceptionslisted

15 in this Order.

16 MARK MOYLE: Okay. It should be, for the record.

17 JASON KING: No. You’re saying you don’t want it to

18 be. You don’t want us to issueany temporarypermits in

19 mining.

20 MARK MOYLE: Correct.

21 JASON KING: And we are not. It is not one of the

22 exceptionsin this Order.

23 So as it stands, you will not issue a temporary

24 mining permit?

25 JASON KING: That’s correct.
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1 MARK MOYLE: Okay. That’s all I have. Thank you.

2 THE HEARING OFFICER: Thank you, Mr. Moyle. Really

3 good points. Good discussion.

4 I’m going to have Rich get the last sign-in sheet

5 back here.

6 Mr. Bob Burnham. B-u-r-n-h-a-m?

7 303 BURNHAM: Yes.

$ Bob Burnham, I’m a farmer in Diamond Valley. I’m in

9 the general agreementwith Mr. Moyle as regardsmy opposition
10 to the Order, particularly as regardsexceptions. Mr. Thiel
ii proposeda connectionbetweencarbonatelayers and alluvial
12 layer as regardsThompsonSpring. I also know that there’s

13 carbonateoriginating water coming out of Shipley Spring, and
14 I believe the irrigation well belongs to Halpin. At least one
15 of thosewells also is warm water.

16 THE HEARING OFFICER: Halpin? H-a-l --

17 BOB BURNHAM: H-a-i-p-i--n, I believe.

18 THE HEARING OFFICER: Thank you.

19 BOB BtIRNHAM: And I am extremely opposedto granting
20 geothermalrights becausethere is tremendouspressureon us
21 already in this valley. The over appropriationis not our

22 fault. The irrigators out there are extremely efficient. We
23 use much less than half of what is appropriatedto us, much

24 more efficient probably than most irrigation areasin the

25 nation.
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1 The overdraft situation there is entirely due to the

2 carelessnessof your predecessors. I do not blame you folks

3 for that, but your predecessorsin this stateoffice created

4 this. And for that reason, I hope you will be extremely

5 judicious when it comes to creatingany new consumptionin

6 this valley.

7 In agreementwith Mr. Moyle, I understandthat

8 vestedwater rights do have priority and rights. If given --

9 given the situation that exists, I think we -- it would be

10 extremely judicious, extremely conservative,and extremely

11 demandingas far as proofs regardingpast use in both these

12 applications.

13 Thank you.

14 THE HEARING OFFICER: Thank you, Mr. Burnham.

15 BOB BURNHAM: If I could make one more comment.

16 THE HEARING OFFICER: Sure.

17 BOB BURNHAM: The irrigation in this valley has been

18 going on in excessof 50 years. A lot of these farms are on

19 the secondand even third generations,and the situationas

20 exists, once again I would reiterate, is not our fault. It’s

21 the fault of the -- you folks’ predecessorsin that office.

22 And I hope you will be very, very cautiousabout putting

23 anything to add to the damage that’s alreadybeen done. Thank

24 you.

25 THE HEARING OFFICER: Thank you, Mr. Burnham.
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1 Andrew Marshall.

2 ANDREW MARSHALL: Thank you.

3 THE HEARING OFFICER: Good morning -- or good

4 afternoon.

5 ANDREW MARSHALL: Andrew Marshall, farmer, Diamond
6 Valley.

7 Again, as written, the resolution, the Order, I

8 would oppose. And I would try to reiterategenerallyhow I
9 see that.

10 My first comment, becauseI have written -- I read
11 that, I am not even completelysure what this Order is doing
12 except creatingmore exceptionsthan the previous Orders, in
13 714 or 541, uphold closedbasin previously and statedover
14 appropriationspreviously. I support completely otherwise

15 have said the exceptionsseem out of order, unlessyou’re just
16 trying to createmore exceptions. The temporarypermit I’m
17 really concernedabout. You said that it’s not going to be
18 allowed as part of the exceptions. Environmentalpermit,

19 number one, is a temporarypermit, so there is an avenue for a
20 temporarypermit, if it’s in a defined spacecan be still
21 allowed.

22 You don’t have to addressthat, but I have a couple
23 other points.

24 First exhibit by Mr. Thiel is very good. He already
25 claimed that part of the spring carbonatein place showed
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1 geothermalconnectionsbecausethey talk about accelerated
2 temperaturesin the water. So your point on No. 2 was there
3 can be no specific -- they must be disconnectedwith the

4 alluvial. And your statement,Mr. King, was they can be

5 disconnected. Well, I’m not sure exactly where the exception
6 ruled -- then rules. Becauseif they’re claiming that they
7 alreadyhave interplay and there’s partly geothermal.

8 So let me step back there. Too, I don’t want to --

9 it seems this hearing is more on the ProposedOrder, than
10 surfaceright issueversus groundwater, and I think that’s a
11 little off center of where we are today. It seems like that’s
12 where the real focus is. So, again, I don’t really understand
13 what this Order is doing, except creatingmore exceptions.
14 We’ve already defined and closedand over appropriated.

15 We’ve already seenwhere certainpeople contending
16 that they have a geothermalalluvial connection, both on the
17 Shipley and on the Thompson.

18 No. 3; that changingof appropriationswithin the
19 duty. It seems like it’s a new water right that can probably
20 vestedand separated-- not vested, separatedout where you’re
21 combining a duty or combining multiple appropriationpoints

22 within the duty total. Well, if you’re going to createa new
23 temporary -- or a new permit for that, that is a separate
24 permit that maybe could be divestedfrom the property or

25 somewhereelse. It seems like it’s a standalone,whole new
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1 permit, which again would be contrary to what the Order is

2 proposing.

3 And--

4 THE HEARING OFFICER: Let’s explore that, becauseI

5 don’t understandwhy you think that.

6 JASON KING: I do.

7 ANDREW MARSHALL: We’re all saying like Mr. Vincent,

8 a haircut. We’re appropriatingmuch less water than we

9 obviously need. Then we come to considerationwhere we have

10 diminishedwell or secondarywell, or something, to extend

11 back to that where we might be allowed to go toward complete

12 duty. We’ve already statedand seen it 2.3, but if we go to

13 secondaryto get our allotted four-foot acre, four-foot duty

14 and you allow it through a secondarydiversion of a new

15 permit, then that permit itself is a total water right, kind

16 of two joined together, easily separated,and I don’t know

17 where that helps the basin.

18 JASON KING: And I really appreciatethat comment

19 and I understandit. All I can tell you is it cannot be

20 separatedfrom the water right that it’s being tied together

21 with. There is a total -- a perfect example is 125-acrepivot

22 and four-acre-footper acre. Let’s say you have a water right

23 for 500 acre-feet. Your one well alone puts up to 500

24 acre-feet. So you apply for a diversion rate only permit to

25 drill anotherwell so you can get that 500 acre-feet. It is
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1 tied. When that permit is issued, it is tied to that other
2 right, and nothing happensto that one without happeningto
3 the other one. So you’re not increasingthe duty.

4 And I also want to make it clear, if you apply for a
5 diversion rate only permit to drill for anotherwell, you’re
6 going to have to submit a map and you’re going to have to show
7 us where you’re going to drill that well. And we’re going to
S look at where you’re going to drill that well and we’re going
9 to seewhat other wells are in that vicinity, and if it looks

10 like the drilling of that diversion rate only well could
11 impact the surroundinguse, you’re not going to get that
12 permit.

13 All the remaining statutoryrequirementsstill apply
14 to this diversion rate only. So it’s not a slam dunk

15 necessarily. And all I can tell you is it is tied tight in
16 the permit terms, that cannot be carved out and moved

17 somewhereelse and increasethe duty of the base.

18 ANDREW MARSHALL: Given the over appropriations,
19 given the closenessof the basin, it would seem that exception
20 would be really scrutinized, especiallyfrom a -- exception
21 permit that you would try to haircut on to more of a growing
22 seasonpermit as well. If the duty is 365-day duty and you
23 were allowed to then take thosepartial that you could then
24 say would fill that duty, I’m still concernedon that, if you
25 understandwhat I mean by that.
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1 JASON KING: So I think if I understandyou --

2 ANDREW MARSHALL: Pm playing devil’s advocatehere.

3 I’m trying to understandthat theseexceptionsseem a little

4 loose and unwarranted.

5 JASON KING: Okay. Mr. Marshall, if I can take this

6 opportunity to respondto the comment you made about, “It’s

7 alreadya closedbasin.” Basedon the ac -- or sevenprevious

8 Orders that our office has issued, all we have curtailed is

9 irrigation. No new irrigation rights. It is silent when it

10 comes to QM, municipal, industrial, and theseother uses. We

11 get applicationsfor those uses and we have denied them, but

12 we end up writing a ruling. Peopleprotest them, they spend

13 the money, and at the end of the day they go away, but not

14 without a lot of effort on a number of people’s part.

15 By issuing this Order, again, memorializingwhat

16 we’re doing, that takes care of a lot of those situations--

17 all of those situations, frankly.

18 ANDREW MARSHALL: Very good. Thank you.

19 THE HEARING OFFICER: Thank you, Mr. Marshall.

20 Do we want to take a break?

21 Let’s be off the record for about five minutes,

22 everybodystretchyour legs.

23 (WHEREUPON, a recesswas had.)

24 THE HEARING OFFICER: Let’s be on the record. Let’s

25 get started. I’m going to call Vickie Buchanan.
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1 Pleasestateyour name and spell it, and whether

2 you’re opposedor for the Order.

3 VICKIE BUCHANAN: It’s Vickie Buchanan. It’s an

4 i-e, and 3-u-c-h-a-n-a-n.

5 I’m opposedto the Order the way it’s written. My

6 biggest concern, again, is the exceptions. But mine, as i

7 opposed-- is differently than everybodyelse’s, is No. 3.

8 And I’m wondering if -- I’m a -- I’m a life-long farmer in

9 Diamond Valley. And my concern is if you allow people to come

10 in and drill anotherwell to try and get their full duty,

11 where we’re alreadystruggling, would that be on priority

12 date? Would it be basedon that?

13 BecauseI have really old water rights as far as the

14 valley itself goes. But say someonecame in with a whole lot

15 more money than I do and buys a place, and they decide that

16 their wells aren’t good enough and they come and they drill

17 all theseother wells to get up to their duty, what’s to

18 protect me as a senior water right holder in that -- in that

19 exception?

20 JASON KING: Thanks, Miss Buchanan. Priority date

21 of that diversion rate only permit would be the date that it

22 was filed. So it would be 2013, 2014, whatever. It would be

23 the junior priority rate in the basin.

24 Again, becausewe have it here as an exception

25 doesn’t mean when that applicationcomes in we say it’s one of
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1 the exceptionsand we issue it. It still has to meet all the

2 other statutoryrequirements. If it was going to have a total

3 combinedduty tied with anotherpermit for 2000 acre-feet, and

4 where this diversion rate well was going to be located is

5 adjacentto other pumping wells, we would analyze that as

6 pumping 2000 acre-feetout of it. And if it was going to

7 conflict with those adjacentexisting rights, that permit is

8 not going to be issued. I understandyour concern, all I can

9 tell you is it has to go through the same statutorydrill as

10 everything else.

11 To be very blunt with everybodyhere, we thought

12 exceptionthree -- well, Exception 3 was in there becauseI

13 thought that all of you would actually want it. Insteadof

14 having to change -- file a changeapplicationof an existing

15 right, you would not have to do that. You would have the

16 flexibility of pumping from either well. You could file a no

17 appropriationfor diversion rate only without any additional

18 draw on the basin.

19 So we have done this in many basins and, again, it’s

20 been at the requestof the water users in the basin. It made

21 it easierfor them, made it more flexible for them to operate

22 their system. If that is the will of everybody in the basin

23 that there is no diversion rate only applicationswe do not

24 have to include it.

25 VICKIE BUCHAN.1N: Okay. I guess just living in the
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1 valley, going through all the ways, I think it just leaves

2 open anotherangle for somebodyto weasel in, get some more

3 water coming out. I guess that’s my main concernon it. And

4 a lot of people that have beenhere for a long time, we

5 probably can’t afford to do a lot of the things that maybe

6 people coming in, you know, to this areawould have the money

7 to do. And I am just afraid that leaving things like that

8 open would possibly hurt the older priority water holders.

9 And the other questionwould be -- was if they could

10 file those new applications,would thosebe open to protest?

11 JASON KING: Absolutely.

12 VICKIE BUCHANAN: Okay. Thank you.

13 THE HEARING OFFICER: Thank you, Miss Buchanan.

14 Dale Bugenig, you’re up next, please.

15 DALE BUGENIG: For the record -- is that too loud?

16 Typically I can talk without one of thesethings, so I have to

17 sort of modulatemyself.

18 THE HEARING OFFICER: But now we’re losing you, so.

19 DALE BUGENIG: For the record, my name is Dale

20 Bugenig, and --

21 THE HEARING OFFICER: Spell it for the record.

22 DALE BUGENIG: B-u-g-e-n-i-g.

23 THE HEARING OFFICER: Okay. Are you for or against?

24 DALE BUGENIG: I would say I am for the concept of

25 the Order, and that is to deny any new groundwater
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1 appropriations.

2 I do have some issueswith the exception, and I

3 appreciatesome of the comments from Mr. King today because

4 he’s sort of given us insight into some of the details and

5 thought processesbehind theseexceptions. But I think what

6 worries me a lot is that I know that Mr. King is a real

7 honorablepersonand I know that hopefully, like me, he’s

8 going to retire soon.

9 THE HEARING OFFICER: Rub it in.

10 DALE BUGENIG: And so I think it’s important that

11 the Order be fleshedout some so -- so that your successors

12 understandthe thought processabout that, because--

13 THE HEARING OFFICER: Mr. Bugenig, that’s the

14 purposeof this record. Becausethis becomesa record of the

15 office of the StateEngineerand it puts his intent behind

16 theseexceptionson -- in a transcript.

17 DALE BUGENIG: Okay. But I think -- I have a hard

18 time getting the -- finding the transcript to the -- let’s

19 call it the Nut Thompsonhearingback in the ‘80s. I’m not

20 very -- I have a hard time finding stuff.

21 THE HEARING OFFICER: I can put my hands on it in

22 30 secondsfor you.

23 DALE 3UGENIG: Okay. Well, I can’t. I’m sure

24 you’re smarter than me.

25 THE HEARING OFFICER: No, I’m just an organization
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1 hound.

2 DALE BUGENIG: So I think it would benefit everybody

3 in this room, and everybody -- not just in this valley, but

4 other people who are interestedin what happenshere, just

5 kind of flesh theseexceptionsout. But, you know, you’ll do

6 what you do.

7 Okay. So I think I’m going to go back on script.

8 had some -- I had some remarks preparedand I’d like to read

9 them out, and I don’t think very well on my feet. So, that I

10 had to make some changesbecause,again, Mr. King has

11 illuminated me a little bit today behind this. But I’m going

12 to stick with my script, if that’s airight.

13 JASON KING: Mr. Bugenig, can I ask who you’re

14 representingtoday, maybe you’ll get into that?

15 THE HEARING OFFICER: And I’m going to ask you to

16 make sure you read slowly for the court reporter. Readers

17 tend to go a little fast.

18 DALE BUGENIG: Yeah, I’ve been told that I -- yeah,

19 the last transcript that I’m a fast talker. So I am going to

20 endeavorto talk slowly and clearly today.

21 THE HEARING OFFICER: Thank you.

22 DALE BUGENIG: My name is Dale Bugenig. I am a

23 hydrogeologistin private practicewith a residenceand office

24 in the town of Eureka. For the record, my comments represent

25 my personalviewpoint and may not representthe views of my
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clients here in Eureka County. I am a Eureka County taxpayer,

and the sourceof water supply to my residencecomes from the

Diamond Valley aquifer. As such, I ant a stakeholderin the

proper managementof the water resourcesofthe basin.

For the past severalyears, my practicehas focused

on managementof water resourcesof Eureka County, including

Diamond Valley, and includes work relatedto the preparation

of Eureka County water resourcesmasterplan.

My reviewing evaluationsof many publishedand

unpublishedreports, data, and information, plus my own

investigations,provides me with incrementsfor professional

knowledge of the basin’s water resources.

This local knowledge is complimentedby more than

35 years as a consultinghydrogeologist. BecauseI have a

personalstake in a sustainablewater supply to my Eureka

residence,and becausemy professionalethos demands

sustainablewater resourcedevelopment, I feel compelled to

comment on the ProposedOrder, in particular, the exception

relatedto appropriationsfrom the geothermalaquifer.

My professionalexperienceincludes firsthand

involvement with the exploitation of low to moderate

temperaturegeothermalaquifers, and theseare aquifers that

have temperaturesof 68 to 302 degreesFahrenheit. That’s a

definition that’s out their in the literature. This work has

been completedin Montana, Oregon, California, and Nevada,

57

CAPITOL REPORTERS (775) 882-5322



1 going back more than 30 years.

2 In my experience, there is continuity between

3 non-thermaland geothermalaquifers. In fact, it is often

4 difficult to show any distinction, other than temperature,

5 becauseit may simply representa different facies,

6 f-a-c-i-e-s, of a single flow system. As a result,

7 exploitation of a geothermalresourcehas a real potential to

8 impair a non-thermalresourceand vice versa.

9 The geothermalindustry often downplays this reality

10 to their advantage,so I presenteda paper at an international

11 geothermalenergy symposiumin 1990 in an attempt to shed

12 light on certain impediments to resourcedevelopmentarising

13 from the interconnectionsof geothermaland non-thermal

14 aquifers. The problem, as I see it, with the proposed

15 geothermalexemption to do groundwaterappropriationsin

16 Diamond Valley arises from the fact that some of the ag wells

17 alreadyexploit what is correctly defined as a low to moderate

18 temperaturegeothermalaquifer.

19 Thesegeothermalag wells in virtually every well

20 west, east, and south of the playa are part of a hydrogeologic

21 continuum and are clearly being influencedby the grossly over

22 appropriatedresourceand the historical absenceof serious

23 efforts to promote a sustainableuse of groundwaterresources

24 in the basin. The most obvious and negative impact is the

25 observedwater level decline. Wells in the basin are
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1 progressivelybeing deepenedat alarming cost to the

2 appropriators. Unfortunately, many of the newer, deeperwells

3 seem to indicate the effective bottom of the aquifer is

4 shallower than many people had hoped.

5 A primary tenant of Nevadawater law is the concept

6 of perennialyield, and a sustainablewater supply in the

7 basin cannot consumemore than the perennialyield. Numerous

8 rulings by the Nevada StateEngineerand opinions by the

9 courts in Nevada describethe perennialyield of the basin as

10 the amount of groundwaterdischargethat can effectively be

11 capturedby wells.

12 Unfortunately, the predecessorsto the current State

13 Engineerallowed the appropriationof vastly more groundwater

14 rights in the valley than the estimateof perennialyield no

15 more than 50 years ago. In effect, the Division of Water

16 Resourcesfacilitated the appropriationof the transitional

17 storageof the basin without regard to the perennialyield.

18 Perhapsthis was a practical, good, short-termstrategy

19 becauseit acceleratedthe captureof the natural discharge

20 from the groundwaterflow system, which is the goal and end

21 result of groundwaterresourceexploitation.

22 The consequence,however, is that a large number of

23 individuals were intendedto invest in Diamond Valley. They

24 stake their futures and those of their children on a resource

25 that the Stateknew could not be sustainedin perpetuity, and
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1 their life, health, property, and welfare is in serious

2 jeopardy.

3 Engineersregisteredby the stateof Nevada are

4 required -- this is a quote from the mission statementof the

5 Board of ProfessionalEngineers, “To safeguardthe life,

6 health, property, and welfare of the public.” Exempting

7 geothermalaquifers from the ProposedOrder is inconsistent

8 with this mission statementbecauseit will exacerbate,or has

9 the potential to exacerbatean alreadydire situation. It

10 appearsto me that exemptingnew groundwaterappropriationson

11 the basis of temperaturealone is rather arbitrary, unless

12 peer-reviewedscienceshows no interconnectionwith the

13 non-thermalaquifer.

14 On the face of it, such an exemptionappearsto be,

15 to many of the folks in this room, to be a work aroundof

16 Order 717 that will result in further over appropriationof

17 the basin. And Order 717 was definitely a positive step

18 towards protecting the basin’s water resources.

19 So in sununary, I urge the Nevada StateEngineer to

20 reconsiderhow the geothermalappropriationexemption is

21 written so the public will understandthat the exemptionwill

22 be basedon peer-reviewscience.

23 Now, when I read the notice for this hearing today,

24 it said that public comment would be taken. And typically

25 when public comment is taken, people try and tether me and
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1 constrainme to threeminutes. And so I want -- I thought the

2 most important comments I had relatedto the geothermal

3 exemption.

4 But I would like to kind of, again, go off script

5 and make a couple of other comments, if that’s possible, if I

6 have time to do that?

7 THE HEARING OFFICER: You do, Mr. Bugenig.

8 Someoneelse askedme, and I said, as long as we’re

9 moving along, I -- we are here to hear you. So I am not going

10 to cut you off unlessyou keep going and going and going. So

11 you can have a few more minutes.

12 DALE BUGENIG: I’ll try not to be too loquacious.

13 THE HEARING OFFICER: Thank you.

14 DALE 3UGENIG: I would like to correct a statement

15 Mr. King made earlier. He said that perhapscurrently 8,000

16 acre-feetof ground water is being consumedin the basin. He

17 maybe meant that that’s being pumped. But basedon the best

18 availabledata that was presentedin all the hearingson the

19 Mount Hope Project, that water is probably 55,000 acre-feet.

20 So it’s -- we’re only consumingdouble the perennialbest

21 estimateof perennialyield.

22 You know, geology and hydrogeologyare a sign of --

23 you know, they use a lot of terms. And we have very specific

24 terminology. And I -- and I’d like to addressthis, this

25 induction well that’s on the permit for Shipley Hot Springs.
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1 THE HEARING OFFICER: And I’m going to restrainyou.

2 That’s not before us here. So I’ll give you a minute --

3 DALE BUGENIG: Okay. Not :just it, but the

4 terminology “induction well.’ In hydrogeology, the induction

5 well has a very, very specific meaning. In fact, it’s sort of

6 a shorthandfor a well that is to induce -- it’s an induced

7 infiltration well. And the primary purposeof an induced

8 infiltration well is to induce infiltration of surfacewater

9 so that there is no -- that you can avoid treatment.

10 So, you know, it would be nice if we could be real

11 preciseto call that what it is. It’s -— let’s talk about

12 this. It’s perhapsan interceptorwell. But I don’t think

13 there’s any reasonto give them any kind of a new well,

14 becausethe record clearly shows that all thesewells in

15 Diamond Valley, if you want to call those induction wells,

16 theseare induction wells, too, becausethey’re capturing the

17 groundwaterdischarge.

18 THE HEARING OFFICER: Mr. Bugenig, I am going to

19 stop you --

20 DALE BUGENIG: I’m done.

21 THE HEARING OFFICER: -- becauseonce we’re done

22 here I’m going to close the hearingand I’ll open it for a

23 little while if there’s some other issuespeoplewant to bring

24 up. But I’m going to keep this focusedon this Proposed

25 Order.
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1 Is that all you had, Mr. Bugenig?

2 DALE BUGENIG: Yes, thank you.

3 THE HEARING OFFICER: Go ahead, Mr. King.

4 JASON KING: Mr. Bugenig, so I heardyou loud and

5 clear aIout your concernswith geothermal. Would it be

6 your I guess, basedon your experienceand your expertise,

7 that you could not appropriateany geothermalwater in Diamond

8 Valley with -- without, I guess, inducing flows from the

9 colder water source into that and having an impact on it?

10 DALE BUGENIG: Well, we’re not aware of a geothermal

11 aquifer in Diamond Valley that’s not connectedand not part of

12 the hydrologic continuumwhich is the alluvial aquifer that’s

13 exploitedby everyonein Diamond Valley. So, you know, if

14 there were one and it could be demonstratedthrough

15 peer-reviewsciencethat it is, in fact, different and no

16 impact to the alluvium, then, you know, like everythingelse,

17 if you can demonstrateit, that’s okay. But my concern is,

18 is -- is that theseslightly elevatedtemperatureshere in the

19 valley constitutea geothermalaquifer that’s alreadybeing

20 usedby the irrigators. So, to exempt -- to exempt anyone

21 else tapping that same resource, I don’t -- I think it’s not

22 in the spirit of the Order.

23 JASON KING: So if I were to -- if we were to, I

24 guess, rewrite Exception No. 2, you would like to see some

25 sideboardson it in terms of demonstratedpeer-reviewed
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1 studies that showed that there is no connectionto theseother

2 sources, somethinglike that? Or not even have that exception

3 on there all together?

4 DALE BUGENIG: That’s correct. And if you’re going

5 to add a sideboardfor it so that people who read the Order

6 have it at their fingertips, then perhapsyou need sideboards

7 to all of theseother exemptions.

8 JASON KING: What is your personalopinion on just

9 taking off an exceptionall togetheror putting the sideboards

10 on it?

11 DALE BUGENIG: I’d just a soon see it off.

12 JASON KING: That’s it. Thank you, Mr. Bugenig.

13 DALE BUGENIG: Thanks for putting up with me again.

14 THE HEARING OFFICER: We don’t put up with you,

15 Mr. Bugenig. We’re pleasedto hear what you have to say.

16 Thank you.

17 Jake Tibbitts. T-i-b-b-i-t-t-s. Hi, lake.

18 JAKE TIBBITTS: Hi, thank you.

19 THE HEARING OFFICER: Pleaseintroduceyourself for

20 the record and then indicate whether you are for or opposed.

21 JAKE TIBBITTS: I am lake Tibbitts. For the record,

22 I’m the Natural ResourcesManager for Eureka County, so I do

23 representEureka County today. And I don’t want to disappoint

24 you, but I’m not going to take a position on behalf of the

25 County. And the reasonI am standingbefore you now is there
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1 is a lot of county citizens in the room that -- we heard

2 Mr. Plaskettmention earlier that he supports the County’s

3 position.

4 So I do have some -- I wrote some notes down before

5 Mr. Moyle got up, so if I would have been up earlier, I would
I I6 also have asked for extensionof time to provide coitunent.

7 So I do want to acknowledgethat at least one of our

8 County Commissionersis here today, and ChairmanJ. J.

9 Goicoechea. And I knew Jim Ithurralde was here earlier but I

10 have not seenhim, and then Pat Demsey, I’m not sure that he’s

11 in the building.

12 THE AUDIENCE: He’s still here.

13 THE HEARING ‘OFFICER: And you need to spell that

14 name for the court reporter.

15 JAKE TIBBITTS: Okay. The important people sit up

16 top. So it’s, I-t-h-u-r-r-a-l-d-e.

17 THE HEARING OFFICER: Thank you.

18 lAKE TIBBITTS: And so I’m speakingon behalf of

19 Eureka County and the Board of Commissioners,and we are not

20 going to take a position on the record today for or against

21 the ProposedOrder.

22 We’re attendingtoday’s hearing to gather

23 information, to seewhat the StateEngineer’sproposing to do

24 in Diamond Valley and to basically get a general flavor, feel

25 for what the constituencyof Diamond Valley and the County
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1 feel and the concerns. So we’re very grateful and we thank

2 You for extendingthat period to allow us to bring comments

3 forward.

4 So what we’re planning on doing is after this

5 meeting, just for the people in the room to understandthe
I

6 position of the County, that the Commissionerswill take what

7 is learnedtoday, they will want to remain open to consult

8 with the Eureka County citizens and the Diamond Valley water

9 rights holders, and then we will be submitting testimonyor

10 comments later on. And the Board of Commissionerswill ensure

11 this is on their future agendaitems for a meeting and we will

12 get that to you before February22nd. Thank you.

13 THE HEARING OFFICER: Thank you, Mr. Tibbitts.

14 Doug Frazer.

15 Welcome, Mr. Frazer. F-r-a-z-e-r.

16 DOUG FRAZER: Yeah. I’m Doug Frazer, from Sadler

17 Ranch, in support of the Order, the State’s Order.

18 I think that the Stateneeds the tools to mitigate

19 the effects of the over pumping in the basin, the effects on

20 the springs, on Shipley Springs in particular. I think

21 there’s very few options out there. I think that the Order

22 provides them with the options that they need to support the

23 mitigation.

24 I wanted to thank the community for supportingour

25 vestedrights. I think that’s really important. It’s very
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1 difficult. I’m familiar in a very difficult position, so we

2 really appreciatethe support.

3 In our application, we put our application in, first

4 application in last spring. We dithi’t do a very good :job of

5 supporting the amount of duty that we wanted to -- that we’re

6 requesting. And then in the interim, we’ve been working

7 together-- working to put -- to get data to support the

8 amount of water that we’re requesting. We don’t intend to

9 pump more than we are -- than we should, that we need. We’re

10 going to be working with the County to try to come to some

11 sort of an agreementthat the water we’re requestingis --

12 that we’re requestingin our application is an appropriate

13 amount and -- for the ranch basedon our past usage.

14 And the last thing I want to say is we realize that

15 there’s still a big term -- a long-termproblem with over

16 drafting the basin and we’d like to work with the County as

17 much -- the County and the community as much as possibleto

18 come up with solutions to addressthat problem.

19 THE HEARING OFFICER: Thank you, Mr. Frazer.

20 DOUG FRAZER: Thank you.

21 THE HEARING OFFICER: I think this says Russell

22 Conley. Did I get that right, Mr. Conley?

23 RUSSELL CONLEY: Yeah. Conley is C-o-n-l-e-y.

24 THE HEARING OFFICER: Thank you. Welcome.

25 RUSSELL CONLEY: I want to start, I oppose the Order
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1 as written, specificallywith respectto ExceptionNo. 2,

2 which deals with geothermalwater. I believe that this should

3 be completely removed from the Order as I cannot be convinced

4 that geothermalwater is exempt from the alluvial aquifer. I

5 would like to use my experienceon the last well that we

6 drilled as testimony. Last fall we drilled a replacement

7 irrigation well on our property. We used a test pump to

8 develop the well. As we went through the developmentprocess,

9 we noticed a changein water temperatureseveral times.

10 Just to explain the developmentprocess,we used a

11 test pump. We beganpumping at a low flow rate, pumpeduntil

12 the water ran clean, surged the well. Pumped again until the

13 water ran clean, and continuedthat processuntil the water

14 ran clean immediately after surging. And then we would step

15 it up to a higher flow rate and pump again. We did this until

16 we reachedthe maximum capacityof the well.

17 And so I guess -- I didn’t have a thermometer. I

18 know it makes my testimony completely subjective. But at the

19 lower flow rates our water was mostly cold. It began to run

20 noticeablywarm in the 4 to 500 gallon-a-minuterange. And

21 then when we reachedfull capacityof the well, it turned cold

22 again. And so I guess I’m, again -- it’s completely

23 subjective-- but I completelyagreewith Dale Bugenig, that

24 these-- theseaquifers, the geothermalaquifers are part of

25 our aquifer and I would strongly urge you to remove Exception
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1 No. 2.

2 THE HEARING OFFICER: Thank you, Mr. Conley.

3 Appreciateyour testimony.

4 I Chink Chat says Bill and PatriciaNorton.

5 BILL NORTON: I’d like to pass.

6 THE HEARING OFFICER: Pass?

7 Thank you, Mr. Norton.

8 Is it Jim Gallagher?

9 JIM GALLAGHER: Yes. Good afternoon. Jim

10 Gallagher, farmer here in Diamond Valley. To make a whole of

11 vestedrights, I can understand. But who do you make whole?

12 The people who have bought the property know what they bought.

13 Doug Frazer called me for four years prior to buying Sadler

14 Ranch, asking what the flow of the spring was, how much ground

15 was being coveredwith the water. So he knew what he bought.

16 So I -- I think to make whole, I don’t know how you

17 make the whole. He knew what he bought. He bought 1500 to

18 2000 gallons of water a minute. He didn’t buy 4625 gallons a

19 minute that he’s asking for for 365 days a year. So I think

20 both, both the Taft Spring and the Shipley Spring purchasers

21 knew what they bought and I don’t know how much you should

22 give them.

23 The Sadler Spring, easily one-third of that ground

24 has never had water on it, the same with the people who are

25 neighborsof Sadlers.
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1 To make whole 1600 acres at four and a half gallons,

2 four and a half acre-feetis probably not right.

3 JASON KING: Mr. Gallagher, I don’t want to get into

4 the merits of the applicationsand the protest. So is it fair

5 to summarizeyour testimonyhere as it relatesto this Order

6 that if a mitigation water right is going to be issued, it

7 should only be issuedup to the extent of the historical

B beneficial use and not more?

9 JIM GALLAGHER: That’s right.

10 JASON KING: Thank you.

11 THE HEARING OFFICER: Thank you, Mr. King.

12 Ellen Marie Rand. She was yes, or no? Does she

13 still want to say something?

14 Welcome, Miss Rand. R-a-n-d.

15 ELLEN RAND: Hi, I’m Ellen Rand. I wanted to tell

16 you about the -- what used to be called the Diamond Springs

17 Ranch in east Diamond Valley. My dad and sister and I came

18 over to the ranch in 19 -- oh, 65, and looked at the ranch in

19 the winter and it was snowing and everything. And so we

20 purchasedit in 19 -- I think I said 194 -- pardon me, I’m not

21 a good speaker.

22 THE HEARING OFFICER: That’s just fine.

23 ELLEN RAND: ‘46. And so I was 15. I had my 16th

24 birthday the first summer we were there. My dad was a cattle

25 man and horse man. We weren’t farmers. We came from
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1 California and we had summer and winter pasturesthere. So

2 we -- I want to say we hayed in the first summer. We had --

3 there were meadows and kind of slue gullies at the ranch, the

4 main ranch. And then the next ranch to it, which our first

5 speakerdoes not know the names of them, but the first one was

6 the Cox place.

7 THE HEARING OFFICER: C-o-x?

8 ELLEN RAND: Cox, C-o-x, Place is what it’s called,

9 and it had springs, and water came down from the canyon to

10 irrigate it. And the springs where the water -- the Cox Place

11 and irrigated it kind of that way, as I remember.

12 And then the next uphill was the willow field. And

13 it -- it had springs in it, too, that pretty much watered-- I

14 don’t rememberhow it was irrigated other than the springs.

15 And then there was another field called the rock field, which

16 had springs, and if there was any runoff water, it was

17 watered. And then there was some Meu Place, which is the last

18 one.

19 THE HEARING OFFICER: The what place?

20 ELLEN RA3ND: Meu.

21 THE HEARING OFFICER: Spell it for me.

22 ELLEN RAND: M-a-u -- e-u, yeah. And it’s the

23 farthestone down. And it1s -- it was watered from Davis

24 Canyon, which was -- and I don’t never rememberhaying there,

25 but I was just there in the -- in the summersbecauseI had to
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1 go back to school. And anyhow, we just raisedwild hay from

2 the water that was there when I was a young girl, because

3 afterwards I married and went to Pine Valley to live for --

4 until 1973.

5 And then Joe and I caine back and bought pump land in

6 Diamond Valley and we had eight pivots and a wonderful life.

7 And we -- Milton was nice enough for years to let us leasethe

2 ranch land for our cattle. And as the years went by, the --

9 the springs just sunk. You could -- when we first went there,

10 we were riding a horse. The ground -- up near the springs it

11 was scary to have to ride. The ground was so nice and moist

12 underneath.

13 And through the years, I wasn’t there for -- until

14 ‘73 or so. And then also we had farms up in Idaho and so we

15 were gone quite a bit. But then when we decidedwe neededto

16 come home, the ranch is very different than now. It’s covered

17 with rabbit brush and such becausethere -- the, the feed used

18 to be great there. But it isn’t any more. And so we -- we,

19 eventuallywhen we caine back to Diamond Valley we bought the

20 little Mageny Ranch, which is the -- this side south of the

21 ThompsonRanch. And there used to be springs in betweenwhere

22 our allotment was, and they’re all dried up.

23 Anyhow, this should have been taken care of 35 or

24 40 years ago, not now. That’s -- and I am on the fence about

25 it becausethere was water, but it was -- it was just meadow
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1

1 land and runoff.

2 THE HEARING OFFICER: Thank you.

3 ELLEN RAND: Thank you.

4 THE HEARING OFFICER: Very much appreciated.

5 That’s -- those are all the people who signedup f or

6 public comment.

7 Mr. Moyle, you wanted anothershot?

8 MARK MOYLE: Yeah, I just have one question.

9 THE HEARING OFFICER: Three minutes.

10 MARK MOYLE: I’ll be quicker than that.

11 There’s -- I was a little bit -- I had a bit of

12 confusion.

13 THE HEARING OFFICER: Hold on. For the record,

14 that’s Mark Moyle.

15 MARK NOYLE: For the record, Mark Moyle, farmer in

16 Diamond Valley, second time up. When Miss Buchananwas up,

17 she talked about No. 3 and Jasongave a descriptionof No. 3

18 and how that would work. But then you said the new filing

19 would have a new priority. Wouldn’t the priority date be tied

20 to the original app -- the original water right? Or what am I

21 missing there?

22 JASON KING: The statuteis very clear that the

23 priority date of an applicationis the date that it is stamped

24 in the State Engineer’s office. So even though this is

25 diversion rate only, they will be tied togetherwith some
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2
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10

11

JASON KING:

MARK MOYLE:

new well, and I do it

have to do a point of

THE HEARING

JASON KING:

MARK MOYLE:

JASON KING:

MARK MOYLE:

original, correct?

JASON KING:

I’m sure they

That’s just

The date that

Pleaseask that again, Mr. Moyle.

If I have a well and I have to drill a

outside of the designatedarea, then I

diversion, correct?

OFFICER: You mean a changeapplication?

You mean a changeapp - -

A changeapp. Excuseme.

That is correct.

Then the water right refers back to the

other permit that’s going to have a different priority.

There’s not a mechanismin the statutefor us to say, so we’re

going to make the priority of this January23rd, 2013 permit

the same as permit 10,213.

So now, could an attorneyargue that?

probably could, but no disrespectto attorneys.

the -- how the statutory-- statuteis written.

it is filed with our office is that priority.

MARK MOYLE: So currently if you have to do a point

of diversion and you do a point diversion, the priority date

goes back to the original application; correct?

12

13

14

15

16

17

18

19

20

21

22

23

24

25

That’s absolutelyright.

So the distinction you’re making in the diversion

rate only scenario, the new permit would have a very junior

water right. If you filed a changeapplicationof your
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1 existing right from your bad well of apportion, absolutely.

2 That changedpermit when issued, it has the samepriority date

3 of its baseright. It has that senior right.

4 I guesswhat it comes down -- if you’ll lust stick

5 with me on this, is if, if you ever had a regulatedbasin by

6 priority, those junior diversion rate oniy would be cut off,

7 more than likely; right becausethey’re the junior priority.

8 However, you’re still in possessionof that senior right and

9 if you had to then file a changeapplication to move it to the

10 well that’s good you still would have that opportunity.

11 I -- this provision in this Order is really

12 respondingto requestsfrom water right holders statewidewho

13 want the flexibility Co keep the 500 acre-feetin the one well

14 that’s going bad and have the opportunity to maybe pump

15 another 500 acre-feetout of anotherwell, as long as

16 500 acre-feetis not exceededfrom the two wells, it gives

17 them maximum flexibility from eachwell. That’s -- this is

18 what that exceptionis all about.

19 MARK MOYLE: Okay. I think I’m halfway clear on

20 that. Thank you.

21 THE HEARING OFFICER: Thank you, Mr. Moyle.

22 And with that, we will close --

23 JASON KING: A couple things have beenbrought up

24 from Kelvin and Rich on the other side. One questionthat

25 didn’t come up, and hopefully it’s becauseit’s clear in

75

CAPITOL REPORTERS (775) 882-5322



1 everyone’smind, and that is the issueof domesticwells.

2 So I hope it’s clear from this Order that it has

3 nothing to do with domesticwells. Obviously, the ability to

4 drill a domesticwell still occurs in Diamond Valley. This

5 Order does not prevent that. So, again, no one asked

6 questions, so I assumeeveryoneunderstoodthat. So you don’t

7 have to apply that from our office.

8 The secondthing I’d like to discussjust very

9 briefly is this geothermalissue, and I really appreciatethe

10 two commentsabout not wanting it. And it was put in here,

11 probably for two reasons: I would say 99.5 percent of all the

12 geothermalpermits we’ve issuedin this stateare for -- first

13 of all, we only issue them for consumptiveuse of geothermal

14 fluids. If there’s no consumptiveuse, they don’t even come

15 talk to us. They talk to Departmentof Minerals, and that

16 occurs all over the Statewhere they have closedsystems,

17 okay, and there’s no consumptiveuse, we don’t even hear about

18 them becausethere’s not a consumptiveuse.

19 The geothermalpermits that we have by and large

20 issuedare for the consumptiveuse portion of those geothermal

21 operations,and typically it is a very de minimus amount of

22 water. It’s blow back water that happensin those facilities.

23 That may not lie any comfort whatsoever,but I wanted to give

24 you a little bit of history of what geothermalwater permits

25 that we have issued.
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1 I really heardyou, Mr. Bugenig, and I couldn’t

2 agreewith you more, that this exception for us to issuea

3 geothermalpermit for just to actually extract the geothermal

4 fluids and use it beneficially for some operation, there would

5 have to be, with absolutecertainty, that it’s not impacting

6 the existing rights. And when we go back to Carson City and

7 we talk with our hydrologist and he listens to your testimony,

8 we’re going to take a look at that and maybe geothermal is off

9 the table completely in Diamond Valley becauseof the

10 connectivity. So I just wanted to expand a little bit more on

11 the geothermal.

12 Kelvin and Rich, did you want to add anything to

13 those?

14 RICH PERRY: No. I’m good.

15 THE HEARING OFFICER: Thank you very much.

16 And with that, I’m going to close the hearing on the

17 ProposedOrder in Diamond Valley. Let’s be off the record.

18 (WHEREUPON, commentswere made off the record.)

19 THE HEARING OFFICER: Thank you very much for

20 coming. We really appreciateyour participation. We’re done

21 for today. Thanks, folks.

22 Thank you, Opera House.

23 (WHEREUPON, the hearing concluded.)

24

25
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Dated at Winnemucca, Nevada, the 11th day of

February, 2013.
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1 TUESDAY, OCTOBER 30, 2018, 10:00 A.M.

2 --—oOo———

3 HEARING OFFICER WILSON: As set forth in the

4 notice of hearing datedOctober -—

5 THE STATE ENGINEER: Ladies and Gentlemen, we’re

6 getting started. Mac has got kind of a quiet voice, so he

7 needs to speakup.

8 HEARING OFFICER WILSON: Hopefully I can get

9 close enough to the microphonehere. Is that better? As set

10 forth in the notice of hearingdatedOctober 1st, 2018, this

11 is the time and place set for hearing for the State Engineer

12 of Nevada, Division of Water Resources,in the matter of the

13 proposedGroundwaterManagementPlan, for the petition to

14 approve that plan within the designatedDiamond Valley

15 HydrographicBasin. That’s Basin 153 within Eureka, Elko,

16 and White Pine Counties, Nevada.

17 Nevada RevisedStatutesSection 534.037 provides

18 that in a basin that has been designatedas a critical

19 managementareapursuantto NRS Section 534.110(7), a

20 petition for approval of the GroundwaterManagementPlan for

21 the basin may be submittedto the State Engineeraccompanied

22 by the proposedplan.

23 The purposeof this hearing is to provide

24 information to the public and receivewritten or oral

2
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1 testimony from any interestedpersonabout the proposedplan
2 provided in Nevada RevisedStatuteSection 534.037.

3 My name is Malcolm Wilson. I’m the hearing

4 officer today for the State Engineer. With me today to my
5 left is JasonKing, the StateEngineer. And then to his left
6 is Adam Sullivan, the deputy administratorfor the Division.
7 And to my right is Kristen Geddes, the chief of the hearing
8 section.

9 The hearingwill proceedas follows: I will
10 begin with introduction of exhibits the StateEngineerwould
11 like enteredin to the record. And then after that I will

• 12 use the sign—in sheet in order to call people forward to one
13 of the microphones. If you wish to give public comment,
14 pleasemake sure on the sign-in sheet that you’ve marked that
15 you intend to. I will just basically go through that and
16 call people up in order.

17 Before I enter the exhibits in to the record, I
18 am going to hand the microphoneover to Mr. King, who wants
19 to make some comments.

20 THE STATE ENGINEER: They’re very brief. I just
21 wanted to take this opportunity and thank all of the GMP
22 participantsfor all the blood, sweat, and tears in getting
23 to this point of this process. Diamond Valley is the first
24 and only critical managementarea in the state, as you all

3
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1 know. This is the very first hearingof this type in the

2 history of our office on the petition to approve the GMP.

3 So, again, I just really want to acknowledgeall the people

4 who have put in all the effort to get us to this point right

5 now. I hope that you get out of this hearing anything you

6 want. We want to hear all of your cormuents. So, please, if

7 you’re on the fence as to whether or not you want to standup

8 and comment, I would try to encourageyou to do that.

9 We’ve had a requestalready to see if there could

10 be written comments to the office at a later date. We’ve

11 talked internally and talked about by close of businessthis

12 Friday, November 2nd, by 5:00 o’clock. If there are those of

13 you who still want to get in some written comments, you’ll

14 have until that time.

15 And with that, I’m going to give it back to Mac.

16 And, again, thank you all for all of your efforts.

17 HEARING OFFICER WILSON: I will now receive

18 introduction of the State Engineer’sexhibits, which will be

19 marked 1 through 4. I’ll read the exhibit number followed by

20 the name of the exhibit.

21 Exhibit Number 1 is the petition for approval of

22 the Diamond Valley GroundwaterManagementPlan.

23 Exhibit Number 2 is the Diamond Valley

24 GroundwaterManagementPlanning that’s been proposed.

4

CAPITOl. RF.PORTF.RS t775 R7—5322
SE ROA 656



1 Exhibit Number 3 is the notice of hearing to the

2 county commissionerswith the certified mail receiptsthat

3 were receivedback.

4 And Exhibit Number 4 is the public notice to the

5 paper and to receiveproofs of publication included as well.

6 The plan marked as Exhibit 2 has been available

7 on the home page of the Nevada Division of Water Resources

B website for recent use for the past month. The public notice

9 marked as Exhibit 4 was also postedas a recent use item for

10 the same time frame.

11 Is there any objectionsto the admissionof these

12 exhibits? Hearing none, they will be admitted.

13 In addition, I will take administrativenotice of

14 any other relevant publications, information, and recordsof

15 the office of the State Engineer.

16 UNIDENTIFIED SPEAKER: Can you move the mike a

17 little bit closer?

18 HEARING OFFICER WILSON: Would that be better?

19 UNIDENTIFIED SPEAKER: Yes, definitely.

20 HEARiNG OFFICER WILSON: At this time we will

21 proceedwith public comment. Pleasebe courteousto the

22 speakers. If you have to use your cell phone, pleasestep

23 outside. We are limited on time and need to stay focusedon

24 the proposedplan. If you have any questionsnot directly
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1 relatedto the plan, pleasecontact our office during regular

2 office hours and a member of our staff will assistyou. This

3 is your opportunity to speakwhile we listen. So please

4 understandwe may not be able to immediatelyanswer questions

5 that you raise today. We’re grabbing the sheetright now.

6 THE STATE ENGINEER: As Mac said, we have a court

7 reporterhere and we want to get down your testimony and

8 comments. So pleasespeakclearly and loudly so that the

9 court reporter can hear you. Thanks.

10 HEARING OFFICER WILSON: The first person I have

11 on the list is Tim Bailey. Mr. Bailey, if you would like to

12 approacheither of the microphones. There’s one on either

13 side.

14 MR. BAILEY: Can you hear that?

15 HEARING OFFICER WILSON: You’re good.

16 MR. BAILEY: For the record, my name is Tim

17 Bailey, T—i-m B—a—i—l—e—y. This document is submittedat the

18 hearing of GroundwaterManagementPlan held in Eureka, Nevada

19 on October 30th, 2018. I am Timothy Lee Bailey, representing

20 Timothy Lee and ConstanceMarie Bailey and our irrigation

21 water rights in Diamond Valley.

22 We are opposedto the GroundwaterManagement

23 Plan. Prior appropriationdoes not allow for junior water

24 rights to harm a senior water right. Water table level
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1 mainly the drawdown of the water table level in Diamond

2 Valley needs to be taken in to account. No senior water

3 right should be harmed by any junior water right.

4 I have arrived at this decisionbecauseI have

5 read numerouswater resourcebulletins, statewater engineer

6 orders, rulings, testimoniesand judicial orders, rulings,

7 opinions, testimonies,and court transcriptsthat pertain to

8 the water in Diamond Valley HydrographicBasin 10—153.

9 If the StateWater Engineer is going to sign this

10 document, I strongly urge you to read thesedocuments

11 pertaining to the water in Diamond Valley HydrographicBasin

12 10—153 in chronologicalorder before signing this, water

13 resourcebulletins, StateWater Engineerorders, StateWater

14 Engineer rulings, StateWater Engineer testimonies,judicial

15 orders, judicial rulings, judicial opinions, testimonies,

16 court transcripts,and hearing transcripts. Thank you for

17 your time.

18 HEARING OFFICER WILSON: Thank you, Mr. Bailey.

19 MR. BAILEY: I know I gave you a copy of this to

20 begin with, but here. So thank you.

21 HEARING OFFICER WILSON: And I will notice that I

22 receivedcopy of the testimony.

23 David Hillis. Come on up, Mr. Hulls.

24 MR. RIGDON: I’m David Rigdon with Taggart and
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1 Taggart. Mr. Hillis, Mr. Shoda, and I have a joint

2 presentation. I was going to go first and then the two of

3 them were going to go. We would ask if we could accormuodate

4 that. So if we can defer to Mr. Hulls’ testimonyuntil

5 after I speak.

6 HEARING OFFICER WILSON: Yeah. That will be

7 fine. Pleasego ahead.

B MR. RIGDON: Now?

9 HEARING OFFICER WILSON: Yeah. Pleasego ahead.

10 (The court reporter interrupts)

11 MR. RIGDON: Yes. It’s David Rigdon,

12 R-i-g-d-o-n, with Taggart and Taggart, LTD. I’m here

13 representingthe Sadler Ranch.

14 We appreciatethe opportunity to provide

15 testimonyhere today. And we want to make sure everybody is

16 aware that we’re not just here to throw bombs and to throw

17 opposition out. But there are serious concernsthat we have

18 with the GroundwaterManagementPlan as written. We do

19 believe that a properly written GroundwaterManagementPlan

20 could be developedin the valley that would take in to

21 account the concernsof the senior vestedright holders in a

22 much better way and provide them relief from the harm that

23 they’re experiencing. So we’re not opposedto the idea of

24 having a GroundwaterManagementPlan. It’s just the way this
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1 groundwatermanagementis written has some major problems

2 with it.

3 THE STATE ENGINEER: Can you speakcloser to the

4 microphone, please, Mr. Rigdon, or raise it, please.

5 MR. RIGDON: I’ll move it up a little bit. Is

6 that better? So there’s basically three areasthat I wanted

7 to speak to you about with regardsto the plan. The first is

8 that to prove any GM? the state law says that it must include

9 the necessarysteps for removal of the MA designationof the

10 basin at the end of the plan. So basicallyat the end of the

11 plan, withdrawals, all withdrawals, not just withdrawals

12 coveredby the plan, but all withdrawals in the basin must be

13 less than the perennial yield. And in order to approve the

14 GroundwaterManagementPlan, in order for the State Engineer

15 to take action, you have to have substantialevidencein the

16 record supporting this system. So there has to be actual

17 scientific evidencesupportingthe fact that at the end of

18 this plan the basin will be back in balance.

19 In addition, the proposedGM? as written does not

20 include those necessarysteps. And it does not have the

21 evidencewith it. Now, we appreciatethe opportunity to

22 provide written conentsto you by Friday and the extension

23 of time to be able to do that and we will be providing you

24 with written corrirnents that includes an expert report by an
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1 expert that we’ve hired that shows that the groundwaterplan

2 does not meet those requirementsof bringing withdrawal below

3 the perennialyield of the valley and will not actually

4 result in groundwaterdeclineshalting in the valley by the

5 end of the plan. And so we’ll provide you with that

6 information.

7 We also feel a little bit of a disadvantage. The

8 only evidencethat we’ve been able to review prior to this

9 hearing is what you postedon your website, which is the plan

10 with the appendices. And we assumethat that’s all the

11 evidencethat the proponentsof the plan brought forward and

12 put on the record. And if that’s the case, that’s what we’re

13 going off of here. We’re assumingthat there’s no other

14 evidencethat’s going to be surprisedand brought in here

15 today. But if there is, we would like the opportunity to

16 respondto that evidenceand have our experts look at it.

17 The secondissue that we have is that the

18 GroundwaterManagementPlan doesn’t provide mitigation for

19 impact for vestedwater right holders. And we’ve got people

20 who have their senior vestedrights impacted for 35 years.

21 They’ve had to go through enormous cost to get mitigation

22 rights issued. They’ve had to go through enormouscost to

23 build replacementwells, those types of things. There’s no

24 mitigation in this plan for either of those past costs or the
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1 future costs that they’re going to incur as a result of this

2 plan.

3 And, third, the GroundwaterManagementPlan

4 violates other provisions of Nevada water law. And that’s

5 just not acceptable. You can’t approve a plan that violates

6 mandatoryprovisions that the legislaturehas said you must

7 follow. And this plan does that.

8 Now, Mr. Hulls is going to follow me and he’s

9 going to give you some information about why in his expert

10 opinion he doesn’t believe that the plan includes the

11 necessarysteps for the removal of the CMA. And he’s got

12 various reasonsthere.

13 But the one of them is that the amount of

14 groundwaterthat we have already removed from the top hundred

15 feet of storagein this basin he estimatesat about 1.7

16 million acre-feetover the last 35 years have been already

17 removed from the top 100 feet of storagein the basin. There

18 was only estimatedto be by Harold two million acre-feetof

19 storagein the basin back in 1968.

20 If this plan is allowed to carry out for 35

21 years, even with the pumping reduction in the plan, we’re

22 going to exceedthat two million acre-feetin the basin.

23 It’s going to be about 2.5 million acre—feet, which will just

24 continue to creategroundwaterdrought in the basin and
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1 continue to causeharm to the senior vestedrights.
2 Mr. Shoda is also going to get up here and he’s
3 going to tell you about the harm that Sadler Ranch

4 specifically has faced as a result of the groundwater
5 declinesand what they’ll face as a result of future
6 groundwaterdecline.

7 And I think it’s very important to rememberthat
8 under water law, under the prior appropriationsystem, a
9 senior —- if juniors take a senior’s water, they are

10 obligated to provide that senior not just a mitigation right
11 to drill a well and get more water and replacethat water,
12 which has been done and we thank the State Engineer’soffice
13 for the issuanceof mitigation rights. We still have some
14 issueswith the amount. But we thank you for the issuanceof
15 the mitigation rights. But the juniors also have to —— the
16 senior is supposedto get that water at no additional cost to
17 the senior. That means if water free—flowed on the ranch
18 from a spring and now you have to drill a well and you have
19 to pump that water up and pay for the electricity to pump it
20 up and pay for the maintenanceand the well pump and pay for
21 the maintenanceof the well and all that type of stuff, those
22 costs have to be made up. There’s nothing in this plan, even
23 though those continuousgroundwaterdeclines, there’s nothing
24 in this plan that provides a mitigation fund to mitigate
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1 those senior vestedrights that are subject to forfeiture.

2 And there should be.

3 Now, the things that really strike me —— Dave

4 Hillis is an expert in water rights and how water works and

5 Mr. Shoda is an expert in ranching operations,and he’ll tell

6 you all about that. But I’m a lawyer and I look at the plan

7 from the standpointof does the plan comply with the law.

8 And there’s severalprovisions of this plan that we believe

9 violate mandatoryprovisions of the state law.

10 And we need to be clear here about something.

11 The GroundwaterManagementPlan is not the opportunity to

12 write your own water law. That’s not what it was intendedto

13 be. The GroundwaterManagementPlan was intendedby the

14 legislatureto be a systemwhereby people who have water

15 rights who might get cut in the event of a contaminant

16 becauseof the completion of a groundwaterbasin could get

17 togetherand insteadof enforcing senior priority against

18 each other they could agreewe’ll all take a little bit of a

19 hit so that everybodybenefitsby that. And that’s perfectly

20 fine for the GroundwaterManagementPlan to do that.

21 What’s not fine is for the GroundwaterManagement

22 Plan to encroachupon the statutoryauthority of the State

23 Engineer to take regulatoryaction. And this plan does that

24 in several important respects. The legislaturenever
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1 intendedthat a plan would replacemandatoryprovisions of

2 state law or the plan would encroachupon the State

3 Engineer’s regulatoryauthority.

4 And let me just point out a couple of examplesof

5 that. This is by no means a comprehensivelist of these

6 examples. But let’s start with the banking program. So in

7 the appendix, in the last appendix, I believe it’s appendix

8 G -— I forget what the actual index was. But there’s a

9 report by Mr. Bugenig about the banking program. And in that

10 report, Mr. Bugenig statesthat the banking program is an

11 aquifer storageand recoveryprogramand that’s what it is.

12 And he statesclearly in that report that that brings it

13 under the regulatorypurview for ASR projects. But there’s

14 been no permanentfile for an ASR plan.

15 As you know, if you want to do an aquifer storage

16 recoveryprogram, the law requires there’s a stiffer

17 permitting processthat you have to go through to do that and

18 there’s certain things. It’s a mandatoryprocess. The State

19 Engineersays —— The legislaturehas statedthat you must

20 apply for an ASR permit and it must include certain things.

21 And those things include financial feasibility, hydrologic

22 feasibility, all of these types of plans. Those are no where

23 included in this GMP.

24 In addition, we would argue that there is no
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1 water available to store it. Any water above the perennial

2 yield that’s being appropriatedabove the perennialyield is

3 by definition water that’s not available to store in an ASR

4 program. And the ASR programmust show the sourceof the

5 water that you’re storing and you must show that it’s a

6 properly appropriatedsource. And this plan doesn’t do it.

7 It allows people to bank water year over year. And

8 without -- without having any kind of a right to that water.

9 Any pumping that’s occurring above the perennialyield right

10 now is water that people don’t have a right to pump. And so

11 you don’t have a right to store that water year over year.

12 Another big issuewith the plan from a legal

13 standpointis that a GM? cannot waive, just like with the

14 ASR, the GM? cannot waive the mandatorychangeapplication

15 permitting requirementsof state law. The GM? the way it’s

16 written says you get to turn your permits and your sharesand

17 thesesharescan be tradedand they can be moved around

18 betweenany point of diversion in the valley and they can be

19 pumped for any manner of use. It actually says in the plan

20 any manner of use, not just irrigation. Without having to go

21 through a changeapplicationprocess.

22 And that’s Just fundamentallya violation of the

23 statutethat says that if you’re going to changea water

24 right you have to apply for that change. And there’s a
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1 really good reasonthat that -— there’s that mandatory

2 provisional statute. And that’s becausewhen you change a

3 water right, when you changea point of diversion, when you

4 changea manner of use, when you change a place of use, a

5 conflicts check needs to be done. You need to be able to

6 determinewhether those changeswill conflict with other

7 water rights and other pumping in the basin. That hasn’t

8 beendone here.

9 So this plan is essentially—— Essentiallywhat

10 the plan is asking for is basically this superpermit, that

11 everybodywill have this super permit where they can again

12 pump from any point of diversion, place it on any place of

13 use within Diamond Valley, and put it to any manner of use.

14 And, again, the manner of use is important,

15 because,remember, the state law mandatesyou can only have

16 one manner of use per permit. It’s right there. You can

17 only have one mannerof use per permit.

18 THE STATE ENGINEER: Mr. Rigdon, I’m sorry for

19 interrupting. But I just feel like I have to. Have you

20 read —- Have you read the plan?

21 MR. RIGDON: front to back.

22 THE STATE ENGINEER: You have? Are you familiar

23 with the sectionon the water use application that goes

24 before our office to review within 14 days that nothing

16

CAPTTOT, RFPORTFRS (7751 R2—S372
SE ROA 668



1 limits the authority of the StateEngineerto look at

2 conflicts and if the use is going to last more than one year
3 there has to be a changeapplication? Are you familiar with
4 thoseprovisions?

5 MR. RIGOON: There’s a provision about wells.
6 For a new well there’s a 14-day time limit. But nothing in
7 that provision that I read the way it’s written says that the
8 use of water, the changeof water from one well to another
9 has to be approvedin 14 days or there has to be any

10 applicationprocessat all. What the plan says is that if a
11 well is approvedand if there is a diversion rate available
12 in that well, you don’t have to go ask your office for

13 anything. That’s what it says.

14 THE STATE ENGINEER: If use lastsmore than a
15 year?

16 MR. RIGDON: Yes, that’s the way I read it.

17 THE STATE ENGINEER: Okay. I mean, it’s your

18 public coittment. I just was curious becauseI take some

19 exceptionto some of the things you’re saying. But it’s

20 public comment. So thank you.

21 MR. RIGDON: Well, I guess I would ask, are you
22 saying that people will have to —— if I move -— if I sell
23 somebodyelse my water I will have to file a changepermit
24 application for that every single time whether somebodygets
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1 my share?

2 THE STATE ENGINEER: And I hesitatedto even

3 speakup becauseI don’t want to get in to a lot of back and

4 forth. But there was some things that you mentioned, again,

5 that I think aren’t true as the GM? is written. But that’s

6 fine. It’s your public comment.

7 MR. RIGDON: Okay. Well, I’m reading it as it’s

8 written. So, anyway, there is no changepermit application

9 processfor moving sharesaround betweenwells.

10 You brought up the 14 days. And that’s a very,

11 very good point that you brought up becausethat’s another

12 point that I had on here. There’s -- The plan basically says

13 that if they file a permit with the State Engineer and the

14 StateEngineerdoes not give them 14 days, it’s automatically

15 approved, a permit for a new well that would be used for less

16 than a year.

17 I would submit to you that you can’t waive your

18 responsibility to review permits and approve them. You

19 cannot —— If the systemwas the State Engineerwill try to

20 get it done in 14 days or it’s automaticallyrejectedif it’s

21 not done within 14 days, that would be appropriate. But you

22 can’t have an automaticapproval if it’s not acted on in 14

23 days. That’s the State Engineerbasically deferring his

24 authority to other people. And it’s just not appropriateto
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1 have in the plan.

2 And you can’t waive compliancewith mandatory

3 statewell regulations. And the plan has a provision in

4 there where it says that wells will be exemptedfrom NRS 534

5 and NAC 534. It says that right there. Wells will be

6 exemptedfrom those well requirementsor those statutes.

7 There’s no authority to do that. The legislaturehas

8 mandated—— Anything in the NRS is somethingthat the

9 legislaturehas mandatedbe done.

10 So the plan as approved-— as submitted, we don’t

11 believe can be approved. It’s not legally sufficient. It

12 does not bring the basin back in to balance. There’s no

13 mitigation for senior vestedright holders who will continue

14 to be harmed in violation of the statutethat says there can

15 be no impairment of senior vestedright holders. And several

16 of the provisions violate the existing water rights.

17 And we’ll provide a written brief by Friday

18 outlining all of these legal argumentsand providing the

19 completecitations for everything that I’ve told you.

20 A properly designedGM? -— A properly designed

21 GM? would include pumping reductionsthat are basedon

22 groundwatermodeling that shows the reduction would actually

23 bring the basin back in to balance. That’s the one thing

24 that’s really missing in this plan. I don’t see the
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1 groundwatermodel that shows that thesepumping reductions

2 are tied to any of the basinsat all. They will actually

3 result in groundwaterdeclines in the valley. All we have is

4 a pumping reduction table. That’s it. There’s no

5 groundwatermodel that’s been run to show 35 years from now,

6 40 years from now, what groundwaterlevels will be or whether

7 the basin will be in balance. There’s no monitoring plan.

8 A well-designedGM? would have a monitoring plan.

9 And the monitoring plan would specifically spell out what

10 wells are going to be monitored, how the propagationof cones

11 of depressionare going to be monitored, and what the

12 effectivenessof the system, so we can have a positive

13 feedbackmechanismon the effectivenessof the reduction to

14 see if they are actually doing with the modeling of the

15 ground would show what they can do.

16 Finally, the plan doesn’t include any objective

17 triggers or thresholdsfor future managementdecisions. And

18 this is an area where, again, when you read the plan with the

19 actual, you know —— The actual languagein the plan says for

20 the first ten years the StateEngineer cannot deviate from

21 the benchmarkreductionsin the plan. That’s what it says,

22 that the benchmarkreductionswill not be deviatedfrom.

23 After that ten years, it limits your authority to reduce

24 the -— to changethe benchmarkreduction to two percenta
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1 year.

2 I would argue that that’s somethingthat the

3 State Engineer cannot do. The StateEngineer reservesthe

4 right to regulate the basin under NRS 534.120. The State

5 Engineer reserveshis right to regulatethe basin depending

6 on events that happen.

7 If the GroundwaterManagementPlan isn’t working

8 after five years, then the State Engineer reservesthe right

9 to come in and, quite frankly, order straight—upcurtailment

10 or order changesfrom the benchmarkreductionplan. But

11 that’s not what the plan says. The plan says you don’t get
12 to do that.

13 Finally, a well-designedplan would include

14 mitigation for impacts to vestedwater right holders and it

15 would also include an advisory board that provides equal

16 representationfor senior vestedright holders. And I mean

17 equal representationof many senior vestedright holders on

18 the board as there are junior right holders.

19 If a plan did that, we would support it. But

20 that would be a plan -- and that would be a plan that would

21 comply with state law and would comply with all the mandates.
22 So we’re going to have Mr. Hillis come up. He’s

23 going to talk a little bit about the scientific basis as to

24 why he doesn’t think the plan will result in the goal it’s
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1 supposedto hit, which is bringing the basin back in to

2 balanceat the end of the plan. And Mr. Shoda is going to

3 come up and talk about some of the impacts at the Sadler

4 Ranch.

5 HEARING OFFICER WILSON: Thank you, Mr. Rigdon.

6 Mr. Hillis, please.

7 MR. HILLIS: Good morning. Can you hear me?

8 Good morning. My name is David Hillis. I am the principal

9 engineerfor TurnipseedEngineering.

10 THE STATE ENGINEER: You’ve got to get right on

11 top of it, Dave.

12 MR. HILLIS: Okay. Sorry about that. I was

13 askedto complete a technical review of the Groundwater

14 ManagementPlan. And in my professionalopinion there are

15 some issueswith it. My corrmients today will be limited to

16 two categories. One, in general, I do not believe the plan

17 as written would be able to remove the CMA designationand

18 the plan unduly favors junior water right holders.

19 The plan is —— My belief is the plan does not

20 include the necessarysteps to remove the CMP designationas

21 the -- There is no substantialtechnicalevidenceto show

22 that the pumping levels, although they will be reducedover

23 time, will actually result in the balancecoming back —- the

24 basin coming back within balance. There are no —— The plan
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1 does not include the triggers and thresholdsfor management

2 actions. For example, if we start down this plan, we

3 determinethat groundwaterdeclinesare still occurring on a

4 substantialrate, those pumpings, those pumping reductions,

5 should be looked at to potentially be modified.

6 The USGS and other reports show that even with

7 the reduction that groundwaterraining will still be occurring

8 even at the end of the plan. I believe that the end of the

9 plan the total volume of water being removed is 43,500—ish

10 acre—feet. And that’s still in excessof the perennialyield

11 and will still be causingunduly harm to senior water right

12 holders and vestedclaims.

13 In 1968, Arrow reportedthat in the top hundred

14 acre—foot of the soil, the alluvium, that water—bearing

15 strataacrossthe basin, held two million acre-feet. Looking

16 at some of the appendicesthat were included in the plan, if

17 you look at the historic pumping and then look at the

18 proposedpumping and how that could occur through the plan’s

19 duration, there have alreadybeen 175 million acre—feetof

20 that two million that have alreadybeen depletedfrom

21 storage. If the plan were to continue at the pumping levels

22 that are proposed, there would be an approximately2.5

23 million acre-feetdepletedfrom storage. This is an extreme

24 volume of water.
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1 At the conclusion, the plan will also not reduce

2 the withdrawals below the perennial yield in the basin.

3 The secondpoint that is a major concern is that

4 I believe the plan unduly favors the junior water right

5 holders. One of the examplesof this is the plan, as my

6 understanding,and I’ve always looked at there is a 20

7 percentdifference betweenwhat the senior, the most senior

$ water right holder will receiveversus the most junior water

9 right holder. And although that may be true in the priority

10 factor, when you actually look at the duty of water that

11 those irrigators, those permit holders, will actually

12 receive, the difference is actually six percent from the most

13 senior to the most junior. Now, I’m specifically talking

14 about what I would care about as an irrigator is how much

15 water am I going to receive from this permit at the end of

16 the plan.

17 So when you review the duty that you will

18 actually receive, the most senior will receive roughly 30

19 percentof his allocation and the most senior water right

20 holder will receive 24 percentof his original allocation.

21 So there’s only a differenceof six percent, not 20.

22 The other factor is in the makeup of the advisory

23 board and how voting will continue in the future. The plan

24 statesthat votes will be countedby a proportionatevolume
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1 of water. Well, as senior water right holders oniy represent

2 roughly 23 percentof the total allocation in the basin, if

3 all seniorswere to determinethat they were not in favor of

4 the plan, there is no possibleway that they will ever

5 outvote just by the sheernumber, the amount of seniors -— or

6 the amount of juniors.

7 Those are really the main portions of the

8 corwnents. And I will have -- I do have more written

9 comments. And those commentswill be submittedon Friday to

10 you. Thank you.

11 HEARING OFFICER WILSON: Thank you, Mr. Hulls.

12 I believe it was Mr. Shoda that was coming up,

13 please. And if you could pleasespell your name for the

14 record.

15 MR. SHODA: My name is Levi Shoda. It’s spelled

16 L-e—v-i S-h-o-d—a. I’m the ranch managerfor Sadler Ranch.

17 And my commentsare pretty brief. Just as a rancher, one

18 thing that really concernsme about this plan is the prior

19 appropriationdoctrine and what Mr. Hillis just spoke about

20 is I don’t believe that the seniorsare really being

21 protected—— I’m talking about the groundwaterright

22 seniors-- through this plan with that small of a margin of

23 pumping. And so that’s one big concern that I have.

24 Because, like Mr. King statedat the beginning,
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1 this is the first time that this has ever happened. And I

2 don’t know that you do it right the first tiine. It’s hard

3 to. But the most important thing is though is if and when or

4 when this gets signed on by you, this will set precedencefor

5 the rest of the state. And I do believe that, you know,

6 there’s a lot of other basinsthat are in trouble that are

7 going to be going down this road in the future. So I do want

8 to make sure that we do that correct and that we do want to

9 make sure that we protect the prior appropriationdoctrine

10 the best that we can.

11 Secondly, I have a question. I don’t know if you

12 can answer this. But, the way you read the plan, does a

13 senior groundwaterright holder if he does not sign off on

14 the plan is he forced to forfeit some of his water to a

15 junior water right holder?

16 THE STATE ENGINEER: The way I read the statute,

17 and this is a statutethat went in to effect in 2011 as

18 SenatorGoicoechea, requiresa petition by the majority of

19 those water users in a basin. So I interpret that, as a

20 non-attorney,as why would you require a petition by the

21 majority of the users that wasn’t binding on all of those

22 users? And in this instancein the GMP it spells out who --

23 who is in the club. And it’s the irrigators and any mining

24 rights that startedout. So there’s a little bit of a
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1 long-winded answer, Levi, but, yeah, it’s binding on everyone

2 in the GM?.

3 MR. SHODA: Okay. I would agreewith that, too,

4 the way I see it.

5 So I guess reall’ my —— ultimately just my

6 concernwith the plan is both what Mr. Hillis and Mr. Rigdon

7 both hit on it. I’m just going to reiterateit again. But

8 that there’s no continuedmitigation for the vestedwater,

9 that whateverham still impacts the ranch. And there’s

10 nothing to talk about. That’s kind of an unknown. We can

11 model it, but we don’t know what the future impacts will be.

12 There’s nothing in there to go by. So with that, that’s

13 really all I have.

14 HEARING OFFICER WILSON: Thank you, Mr. Shoda.

15 Next on the list I have Kenny Benson, if you can

16 come up.

17 MR. BENSON: Yes. For the record, my name is Ken

18 Benson. And I am the owner of valid water rights within this

19 groundwaterbasin that we’re addressingtoday. I reservethe

20 right to submit extendedamendedremarks by 5:00 pm. on

21 Friday.

22 I have not participatedat great length in the

23 formulation of the plan becauseanybody who was perceivedas

24 not being in favor with the ongoing bandwagonwas not
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1 particularly well—received. And that would be me.

2 Suffice it to say, for a few minutes, this whole

3 processis an abuseof rule of law and has become a mob rule

4 endeavorby junior water right holders to infringe on the

5 rights of senior water right holders.

6 In effect, the continueduse and accessto the

7 water resourceby the juniors will only come at the expense

8 of the seniors. And I dontt think that was ever envisioned

9 in the state law. Thank you.

10 HEARING OFFICER WILSON: Thank you, Mr. Benson.

11 Travis Gallagher, come on up.

12 MR. GALLAGHER: My name is Travis Gallagher,

13 G—a—l—l-a—g—h-e—r. I do not feel comfortable. I am in

14 support of the GM?, but I will be submitting my written

15 comment.

16 HEARING OFFICER WILSON: Thank you. Let the

17 record show that we did receive the written corwnent from

18 Mr. Gallagher.

19 A little difficult to read this, so please

20 forgive me. Donald Palmore.

21 MR. PALMORE: Can you hear me? My name is Donald

22 Palmore.

23 HEARING OFFICER WILSON: Could you pleasespell

24 your last name to make sure we have it correctly.
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1 MR. ?AII4ORE: P—a—1-m—o-r—e. I’ll submit this.

2 HEARING OFFICER WILSON: Thank you.

3 MR. PALMORE: When I first came to Diamond Valley

4 60 years ago there were 80 to a hundredacresof hay. Now

5 there are close to 20,000 acres. During the 1960s, we were

6 clearing brush and drilling wells. We useddiesel and

7 propaneenginesto pump water and mostly basedgrain to get

8 beneficial use to our lands. Many places changedhands

9 several times.

10 In 1972 we got electric power and the price of

11 hay improved.

12 In the early ‘SOs, we had three years of monsoon

13 rains, high power rates, high interest ratesand the invasion

14 of rodents. Over the years, much time and energyhas been

15 spent just to maintain some control.

16 Despite all the problems, we are now faced with

17 the biggest challengeof all, water. It seemswe have only

18 two possiblechoices: Curtailment or the Groundwater

19 ManagementPlan. If the choice is curtailment, what will

20 happen? Our power rateswill increaseand county revenues

21 will decrease,constantlyleaving roads to be poorly

22 maintained. Barns with junior water rights will be overrun

23 with rodents and weeds. A return to thesedifficult

24 experiencesof the past is not a welcome choice.
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1 It has taken so many years of struggle to develop

2 Diamond Valley. But I am very willing to share some water as

3 outlined in the Diamond Valley Water ManagementPlan. I

4 applaudall the senior water right holders who are willing to

5 sharewater in order for Diamond Valley to continue to

6 prosper.

7 I would offer special thanks to the cotttrnittee

8 memberswho have worked diligently for severalyears to

9 develop the Diamond Valley GroundwaterManagementPlan. My

10 best hope is this plan will allow the viability of all the

11 farms to keep the Diamond Valley a beautiful place to live

12 and work as it is now. Thank you.

13 HEARING OFFICER WILSON: Thank you, Mr. Palmore.

14 THE STATE ENGINEER: Can we have your written

15 comment, Mr. Palmore, or no?

16 UNIDENTIFIED SPEAKER: He handedit in.

17 THE STATE ENGINEER: I apologize.

18 HEARING OFFICER WILSON: We did receive the

19 written version of Mr. Palmore’s comments.

20 An Erickson, if you could pleasecome up.

21 MR. ERICKSON: My name is An Erickson, A-n-i

22 E—r—i—c-k—s—o-n.

23 THE STATE ENGINEER: An, can you hit the very

24 end of your mike.
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1 MR. ERICKSON: Hello. Can you hear me now? My

2 name is An Erickson, A-r—i E—r—i—c—k—s—o—n. I want to

3 comment and first thing I would like to do is my father

4 happensto not be able to come to the conferenceso he had a

5 letter that he sent out in Januarythat I will be giving you.

6 But I would like to read the first paragraphof that letter

7 just so that it kind of explains the personal—-

8 (The court reporter interrupts)

9 HEARING OFFICER WILSON: And pleasedon’t talk

10 too quickly.

11 MR. ERICKSON: Okay. That’s a problem. If I

12 start talking too quickly, just wave at me and I’ll slow down

13 a little bit. I’m nervous also.

14 Here are the talking points I want to discuss.

15 have servedon numerousboards and committeesin my lifetime.

16 And when you are electedto a position, you have a

17 responsibilityto representall the constituentsand most

18 importantly the silent. This entails reachingout to them

19 and hearing their voice. Simply becausesomeonedoesn’t come

20 to the generalmeetingsor senior participatedoes not negate

21 all the responsibilitiesto representthem. Still too fast?

22 HEARING OFFICER WILSON: You’re starting to pick

23 up speed.

24 MR. ERICKSON: Okay. So I took that counsel to
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1 heart becauseI was on and am still on the Groundwater

2 ManagementPlan Advisory Board as the mining representative.

3 So as I began to go throughout the community and

4 talk to either the people who weren’t there or the people I

5 ran across, I came acrossa gentlemanwho had a domesticwell

6 and his domesticwell had dried up and he had to drink out of

7 bottled water for a couple months while he worked on the

8 domesticwell. And I askedhim if he would be willing to

9 come today to sharehis experienceabout the effects of

10 over-pumpingon the domesticwell. And I think the scariest

11 thing is that he said I will not becauseI am too afraid.

12 So I am concernedthat there are others out

13 there, domesticwell holders, that might be too afraid of

14 speakingout about their domesticwells and not coming.

15 So the question I pose is how we can protect the

16 domesticwell holders from the effects of an additional 35

17 years of over-pumping.

18 The secondpoint that I would like to bring up is

19 as I was reviewing on line and trying to find if there was

20 dissentingopinion of people who were concernedabout our

21 water law in Nevada, it minorly changedin ways that might

22 benefit a local community, was there somethingelse out there

23 that we have&t thought of. And I recently came acrossa

24 University of Denver Water Law Review that was done January

32

CAPTTOT, REPORTRRS t7751 RR2—5322
SE ROA 684



1 18th, 2018.

2 HEARING OFFICER WILSON: University of what?

3 MR. ERICKSON: University of Denver, Water Law

4 Review. January18th, 2018. And this is a direct quote from

5 that. One significant legal issue in Diamond Valley would be

6 how the water market can addressthe anti—speculationbill.

7 This doctrine provides under Nevada RevisedStatute533.040

8 expresslyprohibits a water right from being transferredto

9 parties who do not beneficially use the water. The

10 anti—speculationdoctrine seeksto prevent hoarding of water

11 by non-users,which could distort supply for farmers and

12 artificially spike prices.

13 In an additional prior appropriationsystem,

14 beneficial use stays off speculation,but in a water market,

15 many worry that the water holder might stockpile sharesto

16 drive up prices, making it unaffordable.

17 That made me start thinking, well, are we so

18 close to the GM? that we don’t think about what would happen.

19 So that referencein Nevada Law Journal from

20 August 8th of 2008 which says avoiding speculationthrough

21 the trinity of beneficial use. So this is reading from the

22 doctrine. Beneficial use is the linchpin of prior

23 appropriationsystems, as it is the basis, measure,and limit

24 of the water right. All westernwater codes encapsulatethe
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1 doctrine that createdbeneficial use, waste, and forfeiture.

2 Many westernstates’ constitutionsexplicitly include the

3 term beneficial use.

4 The definition of beneficial use is similar along

5 prior appropriationjurisdictions and typically includes just

6 about any domestic, agricultural, or industrial activity,

7 including sewagetreatment, crop production, stock watering,

8 hydroelectricpower generation,mining and recreational

9 pursuits. It does not, however, extend to speculativewater

10 users.

11 So as I was contemplatingthis and I was starting

12 to think about the basin systemthat we put in, I realized

13 that though our permit has a beneficial use, if we put water

14 in to a bank and we have exemptedthe beneficial use

15 requirementof future use of sharedtransferredwater, we

16 might be creatinga systemwhere somebodycould bank water

17 for a future use without declaring the future use and we

18 might lose control of that and we might allow in a lateral

19 way the water bearanceto appear.

20 So the question I pose is how can we protect the

21 intent and purposeof the anti—speculationdoctrine while

22 allowing an unrestrictedbank, any water bankedhas no

23 beneficial use associatedwith that at this time.

24 The third point is I’ve recently acquiredwith my
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1 wife and my father—in-law and my -— my father, my wifets

2 father-in-law, and my mother, a farm in the valley. And we

3 have a fairly senior water right. BecauseI knew that if I’m

4 going to invest my livelihood in this valley I would want to

5 make sure that under all conditions I had the ability to

6 continue pumping and continue to farm. And so we bought a

7 water right that was on —— that has a date of March 7th,

8 1960.

9 And on March 7th, 1960, there was 4,766 acre—feet

10 allocatedin this basin. At the end of March 7th, 1960,

11 there were 10,846 water rights allocated. So in a single day

12 in our history, 6,079 acre—feetwere allocated. Under the

13 GM?, all of us get the same priority. That priority is .958.

14 So without getting —- As you can see from the Excel

15 spreadsheet,without getting too technical, the thing that

16 scaredme a lot was I would be deficit irrigating on my farm

17 at year three. And what I mean by that is each acre of my

18 farm as its standsalone would need water from somewhere

19 else, be it a dry corner, another farm, a junior farm, or

20 some other asset. At year three I would no longer be able to

21 farm alfalfa under the GM?.

22 So that made me start wondering, well, if I can’t

23 farm and I’m fairly senior at year three, what about the most

24 senior acreage? The most senior acre drops —— So when I say
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1 farm, I use your number, you being the StateEngineer’s

2 office, of 2.5 acre—feetas the consumptiveuse of the crop.

3 So at year four, the most senior acre goes to 2.412 acre—feet

4 per acre, dropping below that 2.5. So with the bank they

5 will be able to farm until year five. Without a bank they

6 won’t be able to farm at year four under the current numbers,

7 so that scaredme.

8 So then I went to the most junior and I thought

9 about the two—pivot fanner that has junior water rights, will

10 he be even be able to farm? If we can’t farm at year two and

11 three, what about the small land holder, what do they do?

12 And at year one they’re below 2.5. So if there is a small

13 land holder with one, maybe two, pivots, they legally won’t

14 be able to farm alfalfa at the ET rates and that’s

15 concerning.

16 The other thing that concernedme was at year 35

17 I will only be able to farm 2.5 acre-feet, 95 acres. I

18 currently possess200. So as a fully senior water right in

19 the current GMP, I will not be able to farm 200 acresat year

20 three. And at year 35 I will only be able to farm 95 acres

21 of mine, half.

22 So how do we upload the priority systemif my

23 small family farm would be able to raise alfalfa after year

24 two without getting water from some other source? A lot of
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1 the other sourcesthat have been speculatedon is corners.

2 They put in centerpivots so there are parts of their farm

3 that they don’t irrigate regularly. I don’t have corners.

4 don’t have the luxury of large land holders. I don’t have

5 the luxury of extra farms that I can turn off to make money.

6 I have my two pivots and if those two pivots don’t -- And my

7 pivots aren’t even full pivots. A whole pivot is a circle,

8 for those that don’t know, would be 125. Mine is 102 and 98.

9 The next part is CMA is defined as withdrawals in

10 groundwaterconsistentlyexceedthe perennialyield of the

11 basin. And this plan must remove the CMA designation. So as

12 I read it, the plan must take all undergroundpumping below

13 the perennialyield. So the perennialyield recognizedby

14 the State Engineer’soffice and in the plan as well is 30,000

15 acre—feet. What’s weird is within the plan itself there’s a

16 sub two recommendingthat the actual perennialyield is

17 35,000 acre-feetannually. So it sounds like there’s new

18 sciencethat might give us more water, but as it standsnow,

19 it’s 30,000 acre—feet.

20 So Diamond Valley reached—- So 13.12 says

21 Diamond Valley reachesperennialyield are expectedto be

22 releasedwithin 35 years. As I was reviewing the plan in its

23 entirety last night, I don’t know if that’s true becausewe

24 have commercial mining rights, domestic including 120,
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1 municipal, quasi-municipal,and stock water. The 120

2 municipal wells that are in the state—issuedrecord are the

3 two acre—feetper acre, so 240. I bring that up to 3,343.8

4 acre—feet that will be pumped at year 35 in addition to the

5 plan reduction, which brings us to -- the plan reduction

6 brings us to 34,171.82. So if you add 34,000 to the 3,000,

7 you get 37,505.62undergroundpumping in Diamond Valley in

8 year 35.

9 The other thing that was brought to my attention

10 by some of the ranchersis there is currently a preliminary

11 order of 5100 acre—feetof undergroundvestedrights, which,

12 correct me if I’m wrong, and that would be underground

13 pumping so that should be included in a perennialyield

14 calculation. And that would bring the total pumping in

15 Diamond Valley to 42,615.62.

16 And so my concern, how does the GMP remove the

17 basin from the CMA designationas it’s written now if we

18 count for withdrawals from all sourceswhether or not they

19 are exempt from the plan? And with that I would like to

20 thank you for your time.

21 HEARING OFFICER WILSON: Thank you very much.

22 R. ERICKSON: I would ask for you to have this.

23 HEARING OFFICER WILSON: Okay. I receivedthe

24 written comments.
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1 Excuseme, John Haeder.

2 MR. HAEDER: Good morning. Good to be here. I’m

3 from Reno, Nevada, so I enjoy coming out here to the rural

4 areasonce in a while with my work. So I appreciatebeing

5 out here.

6 My name is John Haeder, J—o-h-n H-a-e-d-e—r. I

7 the executivedirector of Great Basin ResourceWatch. We’re

8 a 24—year—old non—profit. It was born around 1994 from a

9 coalition of people concernedabout environment, ranchers.

10 We actually had a miner on our first board as well.

11 And what we thought was important was to have a

12 public interestorganizationthat looked at mining in Nevada.

13 Our mission is to protect the health, well-being of the land,

14 the air, water, and wildlife and human communities in the

15 Great Basin from the adverseeffectsof industrial

16 developmentand resourceextractionand use.

17 We’ve been following developmentsaround the

18 Eureka from our involvement with mining and primarily the

19 Mount Hope project, which as you all know about, enormous

20 project. It’s still in the state.

21 So the mining industry significantly acquires

22 water rights and usesa lot of de—watering in the process.

23 And for this reasonand the public interest, our organization

24 is interestedin this issue as it affects water policy. And
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1 that’s why we’re here and we’ve gotten involved.

2 A number —— When the draft —-- When the first

3 draft of the resourcemanagement—— Excuseme -— first draft
4 of the GroundwaterManagementPlan first caine out, I read

5 through it myself. I’m not a water expert by any means. I

6 know a little bit. But I actually asked thesequestions

7 organizationallyand we wonderedgiven that this is going to

8 be a significant departureor somethingnew from Nevada what
9 are going to be the effects? Are there going to be some

10 groups that might be disproportionatelyaffectedby this

11 information or other groups that might be favored by it in

12 some way?

13 We wanted to answer some of thesequestionswe

14 were wondering about. So we sought an independentanalysis.
15 We looked for an organizationor a company that could ——

16 that’s not in the community per se but understandswater law

17 well, understandsNevada water law, to look at the plan of a
18 public interestperspective,who is going to benefit. And so

19 there’s a few copies of the hard copies of the report back

20 there. So we cormnissionedthe advocatesfor community

21 environment to review this plan. And what I’m going to talk

22 about is really primarily what we got from this review.

23 The plan is the hard copy that I submittedto you
24 is the larger and there’s some back there. And it’s also

40

CAPTTOI. RF.PORTFRS 1775) RR7—5377
SE ROA 692



1 availableon our website and I’ll give the people our URL for

2 that if they want to download it. So that’s why we’re here

3 and what we want to talk about.

4 The GroundwaterManagementPlan, this is the

5 first of its kind in Nevada. It has the potential to set an

6 influence precedentin other groundwatermanagementplans in

7 Nevada and elsewherein the rest of the United States. There

8 possibly could be very broad implication.

9 Our organizationappreciatesthe initiative by

10 the State Engineer in designatingthe Diamond Valley as a

11 critical managementarea and the work of all the people that

12 developedthe draft plan, taking an important step towards

13 correctinghistoric overdrafts in Diamond Valley’s

14 groundwatersystemand establishingsustainableapproachto

15 future groundwatermanagementand use in the Diamond Valley.

16 Nonetheless,the report, as we explained in the

17 report, we believe that there are some parts of the plan that

18 are not yet adequateto ensuresound, sustainableand

19 equitablefuture of the groundwatersystemand the residents

20 of Diamond Valley that should be improved upon for

21 completeness.

22 So just to stop for a secondhere, my take from

23 the analysiswas done was that a plan like this —— a water

24 marketing systemcan work but with such a systemcomes a lot
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1 of flexibility with what you can do. And my view —- our view

2 is then with that flexibility also comes a lot of

3 responsibilityand it requiresa lot of oversight. Because

4 it can go in directions that you may not anticipateor go in

5 directions that you do not want. And that’s kind of one of

6 the big things that I took away from the analysis.

7 It may be a good way to managewater in the

8 future, especiallyin the arid west, which is predictedto

9 become drier. It can allow for this flexibility as was

10 mentionedearlier. But the flexibility comes as a

11 responsibility. Overall, the plan is neededadditional

12 requirementsor constraintsto ensurethat all of the rules

13 set forth in the plan agreedto by the Diamond Valley

14 community occur.

15 The analysisaddressespotential pitfalls and

16 suggestspreventivemeasures. So the only positive aspects

17 can move forward. So that’s what the point of view analysis

18 was.

19 A couple things about managementplans in

20 general. They should maximize conservationof water

21 resourcesand ensurethe groundwateris put to its best use

22 as defined by the affectedcommunity. So you as the

23 community have to define what is the best use for water in

24 our area. And the plan should move in that direction and
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1 adopt managementtechniquesthat promote good stewardshipof

2 groundwaterfor future generationsand the same accessand

3 opportunity to the groundwaterresourcesof the current

4 users.

5 It’s to provide for a transparentsystemof

6 groundwatergovernance. This is really critical. People

7 have to really understandwhat’s going on and have to be able

8 to accessinformation, so transparentand transparencyis

9 very important.

10 It should createan institutionalizedstructure

11 of decisionmaking and governmentthat’s fairly

12 representativeof the stakeholdersconnectedwith those

13 groundwatergoals and values.

14 It also should reflect the range of possible

15 alternativestrategiesor techniquesin achieving the goals

16 in this plan. When the reviewers look at the scope, it

17 appearsmaybe there was some other approachesthat could be

18 pursuedthat were not discussedin the early phases. And so

19 that may be a weaknessalso. You may want to go back and

20 think about that.

21 Some generalcortinents about water markets. Water

22 markets as would be done in this plan are increasingly

23 recognizedfor the potential useful approachto enhanced

24 proficiency and conservation. However, the generalview
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1 seemsto be that markets are not the whole solution and that

2 what remains -- and that there remains a need for a role of

3 proactiveoversight and direction from the appropriate

4 regulator, which would be the StateEngineer. So it’s

5 critical that there be those importancesin place to make

6 sure that the plan goes in the direction and water use in the

7 basin is the way you want it. Water markings approachedin

8 isolation pose a risk of unintentionally incentivized and

9 undesirableresults.

10 For example, a shift in the patternof water use

11 that servesthe interestof grants or profit seekingmarket

12 participantsbut that undermineassociateeconomic

13 environmentand other public interestgoals.

14 A water market with relatively free trading must

15 be boundedby carefully crafted regulatory controls and

16 ensuredthat the water remains in the hands of the local

17 communities and as always dependenton that availability.

18 So, again, it’s flexible, but watch out. You want to make

19 sure that it moves in the direction that you want it to.

20 So speakingon that particularpoint, I want to

21 talk a little bit about the characterin Diamond Valley. One

22 of the issuesI think that arrived was although it may be an

23 unintentionalconsequenceof the water marketing approach

24 employed in this particular plan, the plan appearsto
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1 anticipateand facilitate conversionof water use away from

2 irrigated agriculture to other purposes, including mining,

3 despitethe state’sgoal of preservingsocioeconomic

4 structureof Diamond Valley, which currently is basedon an

5 irrigation and irrigated agriculture. The plan does not

6 include proactivemeasuresdesignedto maintain irrigated

7 agriculture in the Diamond Valley and provides that nearly

8 allocationsare freely transferablefor any beneficial use

9 recognizedunder Nevada law. Without prior good measures,it

10 is designedto serve the state’sgoal of the plan, the

11 purpose —— the purposeof use and trade-in allocation will be

12 left to the market to determine.

13 If stakeholdersand the State Engineerare

14 concernedabout the implications of convertingwater use in

15 Diamond Valley away from irrigated agriculture, which appears

16 to have been a major concernhere, and expressedlimitation

17 in the plan on changeson the purposeand use of allocation

18 when purchasedshould be considered.

19 An example as given is the approachwhen you look

20 at groundwatersustainabilityplan currently being

21 implementedin Ventura County, California, which limits

22 tradesof existing agricultural ground rights among

23 irrigators. So it’s one example that they put on the plan.

24 We think this is an important criterium. A
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1 couple of examplesin terms of this movement away, for

2 example, look at the governance. And I think that has been

3 brought up already. The compositionof the advisory board,

4 which plays a critical role in this process. To make

5 recommendationsto the State Engineer regarding

6 administrationof the groundwatermanagementplan presentsa

7 little bit of a concernto both agricultural usersand the

8 interestedpublic. Specifically, the advisory board does not

9 include position to representenvironmentalconcernsor a

10 position to representfor overall public interest concerns,

11 including local community interest. So you may want to think

12 about the compositionthere a little bit.

13 Both of thesepositions should be consideredby

14 stakeholdersas a means by which the social and economic

15 characterof Diamond Valley have a broaderpublic interest

16 might be protectedunder the groundwatermanagementprogram.

17 Significantly, the plan seemsto transition away

18 from agricultural value and composition over the first eight

19 years of its implementation. The result is to create five at

20 large positions which will be open to representationof any

21 type of user, whether it be mining, industrial, municipal,

22 commercial, agricultural, and so forth.

23 One apparentimplication of this provision is

24 that the GroundwaterManagementPlan assumesa shift away
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1 from agricultural use in the Diamond Valley without an

2 intention to provide any guaranteethat the agricultural uses

3 or interestwill continue to prevail or have any control over

4 the characterof water in the Diamond Valley.

5 There is a substantialpossibility, if not

6 likely, that financially powerful interestcould influence

7 and quickly require the majority of sharesto the relatively

8 free trading of water sharespermitted on the plan and could

9 also use their voting power to skew the membershipof the

10 advisory board in the direction that would be no longer

11 protective of the local irrigated agricultural or local

12 coitimunity priorities or public interest.

13 So, again, this can be avoided. These are just

14 some possibilities to think about in terms of how it could go

15 in the direction, what does the community really want to

16 have.

17 Stakeholdersshould considerhow the

18 representationmight be allocateddifferently. We talked

19 about that. Additionally, accordingto the plan, votes from

20 the election of the advisory board will be weighted according

21 to the number of sharesheld by the voting rights holder.

22 Such a weighing will facilitate concentrationof power to

23 control the advisory board membershipand decisionsin the

24 hands of one of the few dominant water shareholders. Again,
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1 anotherpotential risk.

2 A final concernaround the governanceis that

3 there is a provision for a three-dayperiod of notice on the

4 advisory board meetings. And while that’s the minimum

5 requiredby law, it’s probably not sufficient.. The reviewer

6 recommendsat least a week for notification so that people

have time to prepare.

8 Another point on the scope of the plan itself,

9 the decision to limit the scope of the groundwater-- limit

10 the scope to groundwaterirrigation rights and mining rights,

11 the irrigation basemeans that mining rights, for example,

12 without irrigation base rights along with commercial rights

13 and municipal rights would otherwisebe completely curtailed

14 under the strict priority administration,would not be

15 subject to significant reductionover time that are

16 incorporatedin the plan. The effect of excluding these

17 junior water rights appearsto be protectingthem from

18 curtailmentwhile subjectingwater rights coveredup by the

19 plan to progressivelyreducewater allocationsover time.

20 This as a reviewer does seem to —- while excluding

21 non—irrigation water rights for specific circumstancesin

22 Diamond Valley may serve a purpose, this limited approach

23 should not be taken as a generalprecedentof other

24 groundwaterbasin managementplans as a default starting
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I point -- default startingpoint should be —— seek a

2 comprehensivescope as possible.

3 And then anotherpoint that’s connectedto this

4 is the diminishedState Engineerand public scrutiny and

5 review of changesand purposeof place. We did some

6 discussionof this already. But the Diamond Valley

7 GroundwaterManagementPlan approachto annual trading

8 allocation facilitates and thereby encouragestemporary

9 transfersthat may be repeatedover many years, which in

10 effect may amount to permanenttransfers. So under this

11 procedureof establishedby the plan, those temporary

12 transferswould be subject to a significantly reducedlevel

13 of scrutiny by the State Engineerand the concernedpublic as

14 comparedwith what would be required for openly permanentor

15 long—term transfer, including an exemption from a protestand

16 hearingprocess.

17 Stakeholders,you all should considerstrongly

18 incorporatingenvironmentalconsiderationalong with a

19 meaningful opportunity for public comment in to the review

20 processfor all transferapplicationslikely to be repeated

21 or actually being repeatedafter the first year, in order to

22 ensurethat adequateprotectionsfor the environmentand

23 other aspectsof the public interestare satisfied.

24 We do support —- We do think that the
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1 out-of-basintransfersshould be limited. They’re currently

2 not in the plan. We think that’s good. There is a provision

3 to possibly changethat in the future. But there might want

4 to considersome constraintson how those transferscan occur

5 and what can happenwith them.

6 If a stakeholderis to prevent unwanted

7 out—of-basin transfers, it would be advisableto include

8 standardsof the plan applicableto all transfers. So,

9 again, another component.

10 You know, in sumary, it’s important for

11 stakeholdersand the State Engineer to consider revisions to

12 addresspotential unintendedconsequencesof the plan.

13 Limiting the scope of the GroundwaterManagementPlan and its

14 pumping reductionsto groundwaterirrigation rights and

15 mining rights of the irrigation baseand not including a

16 position on the advisoryboard to representpublic interest,

17 including local cotruttunity interest, environmentalconcerns,

18 built-in transition, built—in transition away from guaranteed

19 agricultural representationat large positions on the

20 advisory board that may be held by whateverdivision or

21 entity might purchasewater for other uses in the plan, the

22 diminished StateEngineerpublic review changesin purpose

23 and place of use that will result from encourageand trading

24 allocation on a temporaryannual basin.
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1 Allocating -- Allowing the water -- Allowing the

2 market to determinewhat dominant purchaseof water exists in

3 Diamond Valley. Failure to provide environmentalprotection

4 in the censusfor environmentally-friendlyusesand the

5 potential for unbundling water from the land and create

6 increasedpressuresfor out—of—basin transfers.

7 Again, we appreciateall the energy that went in

8 to creating this. And, again, from steppingback from the

9 review that we had done, yes, this processcan work but with

10 additional constraints,requirements,to ensurethat the

11 characterof your valley is preserved.

12 Again, there’s a few copies of our report back

13 there. If you’re interestedin downloading it off the

14 website, you can go to gbrw.org/publicationsand you’ll see

15 it on that page. And thank you very much for your time and

16 hospitality of Eureka and Diamond Valley.

17 HEARING OFFICER WILSON: We receiveda copy of

18 the testimony of the report that you had.

19 D’Mark Mick.

20 MR. MICK: I’m D’Mark Mick, Diamond Valley Ranch.

21 D—apostrophe—M—a-r-kM-i—c—k. I’m an irrigator here in

22 Diamond Valley. We own and operate19 pivots here in the

23 valley. We also representabout five percentof the senior

24 water rights here in the valley, if you were to take the
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1 30,000 acre-feetas the cut—off. So we’re both a senior and

2 a junior water rights holder. And I guesswe’ve been

3 involved in the processfrom early on. I have attendedmany

4 of the meetings. I won’t say a majority, but a vast number

5 of the meetings throughout the processto go through the

6 developmentof the GroundwaterManagementPlan. And I

7 applaud the efforts of the group that have beenput in at

S every meeting by the advisory board that put in all the extra

9 time.

10 And I do want to come out and statethat we are

11 in favor of the GroundwaterManagementPlan. We recognize

12 that as a senior water rights holder with enough water to

13 irrigate eight pivots after the full curtailment that we’re

14 going to be impactedby this plan. But we also recognize

15 that the easy way out is to just acceptcurtailment as

16 quoting one statutethat’s in place and saying that we are

17 going to manageby seniority and curtail everybodybelow line

18 for which there apparentlyhas been a science, although it’s

19 been arguedthat whether or not the scienceis either valid

20 or in place. But there has been a line drawn in the sand.

21 And so the easy number is to pick that number and say

22 everybody above it gets to continue to irrigate.

23 The downside and the thing that seemsto concern

24 us is that what’s the impact on the corrutiunity, the greater
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1 community, of not only the irrigators of which would be

2 impactedbut by the people who voted for the bond for the

3 fire house, for the people who, you know, invest in Raine’s

4 Market or for some of the other businesseshere in place that

5 if you see an impact of two—thirds of your water rights users

6 disappearwhat is the ultimate impact on the greater

7 community of Eureka. And we’re willing to take the hit as a

8 senior water rights holder in order to support the greater

9 good of the community.

10 So, like Mr. Benson, I would like to reservethe

11 right to submit additional comments in writing. But we want

12 to come out publically in support of the plan as presented.

13 Thank you.

14 HEARING OFFICER WILSON: Thank you, Mr. Mick.

15 Marty Blaskett.

16 MR. BLASKETT: Marty Blaskett, B—l-a—s—k—e-t—t.

17 I am Marty Blaskett, a life—long farmer in the Diamond

18 Valley. I support the implementationof the Groundwater

19 ManagementPlan a hundredpercentbecauseof the following

20 reasons: The plan was createdand acceptedby the majority

21 of those it will affect through many years of deliberation

22 and design input from the regulatorysite plan management. A

23 local solution by locals with the State Engineer’soversight

24 to bring the basin in to balanceand remove the critical
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1 managementarea designation.

2 The pumping reduction scheduleis basedon water

3 right seniority, favors ultimate water use efficiency, better

4 managementpractices,and rewards water conservationwith

5 credits.

6 I have proven to myself on my own farm in the

7 last two years that it will not affect my yields and ability

8 to produce a quality product. Better efficiency and better

9 management,along with advancesin farming in the coming

10 years, will offset the pumping reductionsin my operation.

11 The plan was purposelydesignedto keep the

12 community whole, allowing all users accessto water and

13 balancing the basin for ultimate health of the aquifer. The

14 tax base is maintainedand all the social economic units

15 involved in the community are not disruptedby dwindling

16 population that will occur with our alternativeoptions,

17 curtailment of pumping.

18 The plan is flexible in that it has set benchmark

19 reductionswith yearly allocationsadjustedthrough well

20 monitoring data, annual precipitationvalues, and

21 conservationrelief.

22 Until a better solution rises, it is the most

23 logical path toward basin water balance.

24 In closing, it is important to recognizeand

54

CAPTTOT, RRPORTFRS (775 AR2—5322
SE ROA 706



1 appreciateall the hours in meetings, time traveling,

2 arguing, and refining a solution to a problem that has been

3 festering for 50 years at least.

4 Thank you, StateEngineerstaff, for your

5 involvement in plan structureand management. Thank you,

6 Eureka County, for allowing our resourcemanagerto keep the

7 ball rolling, uphill, which is a gross understatement. Thank

8 you, Eureka County hydrology experts, for arming us with the

9 data to qualify, quantify our efforts. I would like to thank

10 all of my DNR PCA members, the GM? committee. The

11 conservationdistrict has supportedthis greatly. Mining

12 partnersthat see the value in the plan support us. And

13 there is no I in this team dedicatedto making Diamond Valley

14 sustainable. Thanks.

15 HEARING OFFICER WILSON: Thank you. And we did

16 receive the written commentsof that statement.

17 Russell Conley.

18 MR. CONLEY: Hello. My name is Russell Conley,

19 C—o-n-l-e-y. I’m an irrigator in Diamond Valley and I’m

20 also —-

21 (The court reporter interrupts)

22 MR. CONLEY: I’m an irrigator in Diamond Valley

23 and I’m also a member of the advisory board that helped

24 develop this GroundwaterManagementPlan. As you know,
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1 Diamond Valley is mostly comprisedof family farming

2 operations. We enjoy a rural way of life, good schools,

3 strong community, and the ability to make a modest living on

4 the ground we own. Our local climate enablesus to produce

5 very high quality hay and forage and good farmers have a

6 chanceto make a decent living for their families.

7 My family’s operation, similar to others in the

8 valley, we currently raise hay, cattle, and three children.

9 The fanning portion of our operationis completely reliant

10 upon groundwater. And our water rights have been in effect

11 since early 1961.

12 Even though theserights have been active over

13 the last 57 years, they are still consideredto be junior and

14 would be amongst those curtailed if the StateEngineerwas

15 forced to curtail basedon priority.

16 As we avert, not all people agreewith the

17 developmentof the local GroundwaterManagementPlan. Some

18 believe that the prior appropriationdoctrine should be

19 strictly adheredto. I believe that it is the failure to

20 follow the documentsfrom the beginning to allow allocation

21 of this precious resourceby over three times the perennial

22 yield.

23 Now we are in a situation where people work hard

24 to develop their land, raise their families, and establish
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1 roots here. The people in this basin have createdgreat

2 agricultural area that has grown to be a large part of the
3 community. Many of the irrigators in the basin have come
4 togetherto develop this GroundwaterManagementPlan. But
5 while the plan may not be perfect in everyone’seyes, most of
6 the irrigators agreethat it is a workable solution that

7 would bring our basin back in to balance. In addition, it

8 would enablemost of the agricultural community to stay

9 intact. I believe that approving this GroundwaterManagement
10 Plan would be the best solution for the resourceas well as

11 the community that relies so much upon it. Thank you very

12 much.

13 HEARING OFFICER WILSON: Thank you, Mr. Conley.
14 And I did receive a hard copy of the testimony.

15 JamesMoyle, come on up.

16 MR. MOYLE: My name is JamesMoyle. I’m a farmer

17 in Diamond Valley. My last name is spelledM-o-y—l-e. I

18 first of all would like you to know that I am in total

19 support of the plan. I have participatedin the meetings

20 over the last two years. I think in excessof two years

21 we’ve been meeting.

22 My first exposureto a GroundwaterManagement

23 Plan was not two and a half years ago. It was when Mr.

24 Pete Goicoecheawas first electedto the United States
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1 legislature. And when he come home for the recessin the

2 summertime, he approachedme and askedme if I would be

3 willing to start a GroundwaterManagementPlan. I’m not

4 quite sure how many years ago that was, but it was quite a

5 few.

6 Given the natureof the valley and my past

7 experiencehaving lived here through the water wars of ‘77

8 and ‘78, I chose not to put that target on my back. But I

9 decidedonce again to come and get involved in the water

10 managementplan.

11 As a participant in the process, I can tell all

12 of you who I considernewcomersto the issue, you are always

13 welcome. If you chose not to come, that’s your idea how you

14 participate. But one of the things that was important for me

15 to say today is the plan was put togetherby the people who

16 had skin in the game. You have people who were going to lose

17 more than they wanted to, more than they thought they were

18 entitled to. And you also had people that they thought might

19 get somethingmore than they were entitled to. But, after

20 all, we are only talking about whether all legal water

21 rights, junior or senior. And this plan was an intent to,

22. from my point of view, was to do nothing more than to

23 maintain the economy in this valley. That’s been first and

24 foremost on every decision that ever came out of my vote over
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1 the last two years. For those of you that may or may not

2 know, the StateEngineerwas vetted in the last two years at

3 every meeting we had. I can tell you that to my knowledge I

4 think I only missedtwo of thosemeetingsout of the year,

5 out of the two years.

6 So I can tell you I did not get everything I

7 wanted as a participant through the process,but I was

8 willing to sign off on it for the bettermentof the valley.

9 So, once again, I thank the StateEngineer for

10 initiating this. I thank him for having his representative

11 in the room for the past two years, so that we were not

12 stumbling aroundblindly. There was heateddiscussionson a

13 lot of the things. A lot of people left in tears. But they

14 came back. That was the important thing. Some didn’t.

15 But I support the plan 100 percentand I want to

16 thank the StateEngineerand all the people that participated

17 on a regular basis. Thank you.

18 HEARING OFFICER WILSON: Thank you, Mr. Moyle.

19 Mark Moyle.

20 MR. MOYLE: Hello, everybody. My name is Mark

21 Moyle, M—o—y—1—e. I’m here representingMark Moyle Farms.

22 I’ve been a farmer here in Diamond Valley for 35 years. I’m

23 also representingDNRPCA, which is Diamond Natural Resources

24 ProtectiveConservationAssociation.
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1 I’d like to take a moment and thank the many

2 people that have worked so hard for so long to develop and

3 createthe Diamond Valley plan. We’ve been fortunate enough

4 to have so many talentedindividuals working on this, the

5 first of its kind, GroundwaterManagementPlan in the State

6 of Nevada.

7 It is very important to keep in mind that the

8 Diamond Valley GroundwaterManagementPlan was developed

9 specifically for Diamond Valley. As we’ve seentoday,

10 there’s been a lot of outside interestand concernsoutside

11 of Diamond Valley. What will be the future? And that’s why

12 I say that. How it will affect other people in the state.

13 Diamond Valley has its own unique circumstances

14 and conditions that this GroundwaterManagementPlan has been

15 designedfor. It is not intended to deal with other areasof

16 the State and their challenges. Becausethis plan is the

17 first of its kind in Nevada, there will no doubt be concerns

18 about how this plan might impact the rest of the state. I am

19 sure that there will be more plans developedin the future

20 that may adopt some of the futures of this plan, but the

21 future plans will have to deal with different conditions and

22 situations.

23 It is my concernthat the interestoutside of

24 Diamond Valley, fearful of the unknown, may try to interfere
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1 with what has been developedfor this unique areaby the

2 people who live here.

3 We do welcome outside constructivecriticism and

4 input as long as its intention is for making the plan better

5 for its intendedpurposehere.

6 There have been hundredsof hours of meetingsand

7 discussionsas well as intensedebatesthat have gone in to

8 the developmentof this plan. There have been a lot of

9 compromisesand considerationgiven to the many issuesthat

10 this plan needs to address. The goal has always been to get

11 consensuson the issuesat hand. We did not always get

12 consensus,but we did get the majority to agreebefore we

13 moved on.

14 The goal and developmentof the groundwater—-

15 The goal in the developmentof the GroundwaterManagement

16 Plan is to reduce groundwaterpumping in a manner that will

17 do the least damageto the water usersdirectly, the local

18 economy, the environment in regardsto weed and rodent

19 problems and return the groundwaterresourceback to a

20 sustainablelevel.

21 The Diamond Valley GroundwaterManagementPlan is

22 not perfect in every way. It comes at cost to all irrigators

23 who will cut their pumping by 30 percent in the first ten

24 years that this plan is implemented. The irrigators that
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1 support this plan understandthat and we all need to

2 sacrifice for the long—term benefit of the coitununity and the

3 long-term continuedsuccessof the farming industry in

4 Diamond Valley.

5 Diamond Valley is the heart of the southern

6 Eureka County’s economy. Few irrigators who are not in favor

7 of this plan are not so concernedabout the whole economy.

8 They’re only concernedabout themselves.

9 The implementationwill come at a cost to so

10 many, that it is understandablethat there will be people who

11 will not support it. Strong, willing, giving people who

12 understandthat it takes comunity effort to sustainand

13 survive built Diamond Valley. It took a huge group effort to

14 get the electric power that everybodyenjoys in Diamond

15 Valley right now, even those that aren’t in favor. It took a

16 huge group effort to work on the power cost to increase

17 challengesthat occurredin the eighties. It took a group

18 effort to develop weed and gopher control to deal with those

19 problems. It took a group effort to get the roads paved in

20 Diamond Valley. It took the same group effort to develop the

21 Diamond Valley GroundwaterManagementPlan.

22 The purposeof the GroundwaterManagementPlan is

23 to continue the ongoing successof the entire southernEureka

24 County area and all of the enterprisesthat exist there.
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1 The long-term residentsof Diamond Valley have

2 endureda lot of challengesin the past and have worked

3 togetherto solve it. I am confident in the resilienceof

4 the people who have made a living here. I would encourage

5 them to be aware of some residentswho have demonstratedby

6 their actions or intent to only take from this corrtrnunity.

7 There are only two options: Strict curtailment

8 by priority or adopting the GroundwaterManagementPlan. The

9 GroundwaterManagementPlan is the best solution to an

10 extremely difficult situation that was createdby actions and

11 conditions in the past. It is an extremelyproactive

12 solution createdby the people who are the most impacted.

13 The Diamond Valley GroundwaterManagementPlan has been

14 developedwith input and participation from the agency

15 responsiblefor its implementation, the Nevada Division of

16 Water Resources.

17 Pm extremely grateful for all of those who have

18 worked and participatedin developing this plan. It is now

19 time to put the plan in to effect so we can ensurethat the

20 water resourcethat we all dependon will be preservedin the

21 future.

22 That’s what I have written. I want to add a few

23 other things basedon a few other statementsif thatTs all

24 right.
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1 HEARING OFFICER WILSON: It’s your coiwnent. Go

2 ahead.

3 MR. MOYLE: Some of the other people that got up

4 and spoke, I really have to take —- I wonder where they got

5 their information. Obviously they didn’t read it or they

6 haven’t got —— they got bits and piecesof the plan. But you

7 can come in to a meeting like this and you can skew little

S bits and piecesof things that you read or you want to make a

9 standon to make it sound like that what it really is is

10 somethingdifferent and I take offense to that.

11 You’re entitled to your opinion, but when you get

12 up in front of people and make accusationsthat basicallyare

13 not true or you weren’t involved in the process,you don’t

14 maybe know, maybe don’t understand.

15 This plan was designedto meet the perennial

16 yield basedon not a model but basedon what the perennial

17 yield estimatesare. It is not a mitigation rights plan. It

18 is not the groundwatermitigation rights plan. It is the

19 GroundwaterManagementPlan. Mitigation rights are up to the

20 State Engineer to deal with, not the plan.

21 I’ve heard that it violates other provisions of

22 water law. This plan was developedunder the provisions of

23 Nevada water law. Water law says that if you have a critical

24 managementarea there’s a time period to develop a water
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1 managementplan to deal with that. That’s exactly what we’ve

2 done.

3 It doesn’t need —— I’ve heard that this plan will

4 not have the end goal of getting the CMA designationin the

5 end. It absolutelydoes.

6 It’s my hope that theseoutside influenceswill

7 not be a major factor in the plan that has been developedin

8 this area. It’s been developedby the people who live here

9 and will be most affectedand everybodysacrifices.

10 I would like to reservethe option to turn in

11 some more written comment by Friday. You’ve got my written

12 responseso far. And thank you.

13 HEARING OFFICER WILSON: Thank you, Mr. Moyle.

14 Yes, we have receivedthe written portion.

15 We’re going to take a five—minute break and

16 resume the public cotments. So only about five minutes and

17 give everybodya chance to stretch.

18 (Recesswas taken)

19 HEARING OFFICER WILSON: Let’s go back on the

20 record. We will continue with public comment. Bob Burnham.

21 MR. BURNHAN: Mr. King and staff, thank you for

22 your contribution to this process. My name Bob Burnham, and

23 that’s 3—u—r—n—h-a-m.

24 I’d like to take this opportunity to support the

65

CAPTTOT, RFPORTERS (775, RR7—5322
SE ROA 717



1 implementationof the Diamond Valley GroundwaterManagement

2 Plan. I and many others have worked very hard to develop

3 this proposal, which implementedcan ensurea successfuland

4 prosperousfuture for the local agricultural community as

5 well as be an example for the Stateof Nevada and indeed the

6 western US of what is possible for maximizing the

7 agricultural potential of finite water supplies.

8 In the last year I have sold my family farm after

9 living here for 42 years. My father first investedin

10 Diamond Valley nearly 60 years ago. Although I no longer

11 have a financial stake in the valley, I care deeply about the

12 future of this conmunity and its agricultural base. This

13 processwas the right thing to do when we startedit seven

14 years and it is still the right thing to do.

15 Through genetics, improved genetics, changing

16 propertypatterns,and new technology, we can become

17 increasinglyand continuouslymore efficient. In other

18 words, the statusquo is not the future as far as what is

19 possiblewith water use.

20 And I’d like to thank the Division of Water

21 Resourcesfor participating in this processand making your

22 staff availableand vetting what we did. Thank you very

23 much.

24 The GM? is an opportunity for this state, the
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1 driest in the nation, to be at the forefront of resource

2 conservationand to show what is possible for modern

3 agriculture in terms of efficiency and water management. The

4 days of needing an acre-footof water to grow a ton of hay ——

5 (The court reporter interrupts)

6 MR. BURNHAN: The days of needing an acre-footof

7 water to grow a ton of hay are a thing of the past and we all

8 need to move forward to a more productive future.

9 I, like many others here, have dedicatedour

10 lives to making this valley an economic successand a

11 cornerstoneof this community for more than half a century.

12 This GM? program is the best way to ensurethat the success

13 story continuesfor many generationsto come. If decades

14 from now the children and grandchildrenof the families that

15 bought my farm are still farming, that will be a wonderful

16 legacy, not just for me but for the community, the Division

17 of Water Resources,and the Stateof Nevada. The GM? is the

18 single best tool to preservethat legacy and indeed the

19 legacy of all of those that have worked so hard to build this

20 community.

21 It is also an opportunity to make Nevada a leader

22 in preservingirrigated agriculture in the west.

23 And I too would like to reservethe opportunity

24 to provide some more written comment. Thank you very much.

67

(APTTOT RPORTFRS t775 RR2—5322
SE ROA 719



1 HEARING OFFICER WILSON: Thank you, Mr. Burnham.

2 We did receive a copy of your written letter.

3 Jim Gallagher, if you would like to come up.

4 MR. GALL1GRER: Good morning. Jim Gallagher,

5 G-a-1-l-a-g-h-e—r. It dependson where you draw the line,

6 but I think my farm is senior and I’m very much in favor of

7 the plan and I worked on the plan for the three years it took

8 us to develop it.

9 We worked hard in the last three, four years, my

10 kids and myself, to learn how to irrigate. We have got by 5y

11 using two foot or less to grow a full crop in each of the

12 last three years. And I think by learning how to irrigate

13 insteadof run water, the valley can survive and will

14 survive. I think if we do not have the plan and we have to

15 go to curtailment and there’s only 50 or 60 circles left in

16 production, they won’t last very long becausethe weeds and

17 the rodentswill take them over. I think under the plan

18 there will probably be still 170 or 180 circles in production

19 out of the 200 at the end of the time of the plan. But I

20 think everybody is going to have to learn to irrigate, work

21 together. But the plan will work and I think we can all do

22 that.

23 I’ve heard people talk about exporting the water

24 under the plan. There’s no inter—basin transfersand they
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1 said it’s easy enough just to amend it. Well, that’s bull.

2 Becauseyou’ll have to recreatethe plan, get all the

3 petitions signed again, go through this hearing again. It’s

4 not an easydeal. So the water will stay in the valley. The

5 advisory board balance, if you can’t export the water, why

6 would somebodybuy it to keep it here?

7 So the people in chargeof the water will be the

8 farmers. And so we will be in chargeof it. And so —- But

9 thank you guys for coming and I think the plan needsto be

10 passed.

11 HEARING OFFICER WILSON: Thank you.

12 Dan Venturacci.

13 MR. VENTURACCI: My name is Daniel Venturacci.

14 The last name is V—e—n—t—u-r-a—c—c--i. I’ll give you these.

15 My wife and I own the Thompson Ranch locatedon the north end

16 of Diamond Valley. Our ranch consistsof the deededacresat

17 the home ranch, the Cox Ranch, the willow field, the rock

18 field, the box springs, and mountain base at Davis Canyon.

19 In addition, we also have a Diamond Springs grazing permit

20 which surroundsthe city.

21 Due to the over-allocationof the pumping that

22 has been allowed to continue to occur in Diamond Valley, all

23 of the vestedsurfacewater, irrigated and sub—irrigated

24 meadows located on the valley floor of the Thompson Ranch
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1 have been destroyed. The Thompson Ranch has been begging the

2 StateEngineer for help to restore its impaired vestedwater

3 rights since 1982. The State Engineerhas continuedto let

4 the over-pumpingand para vestedrights surfacewater rights

5 on the ranch as well as others in Diamond Valley. The

6 current proposedDiamond Valley GroundwaterManagementPlan

7 allows junior water rights holders to continue to pump in

B excessof the perennialyield, which in turn drops the water

9 table and continuesto impair vestedsurfacewater rights.

10 Not only has the over allocation of Diamond

11 Valley causedus to lose our vestedsurfacewater on the

12 valley floor, our vestedmountain runoff water is also being

13 impaired. The over-pumping -— The over-pumpinghas resulted

14 in the subsidenceof the valley floor, which has created

15 large fissures. These fissuresprevent the vestedmountain

16 runoff water from reachingthe existing meadow, therefore

17 impairing our vestedrights even more.

18 If you flip through the papers, you can see the

19 pictures that Vve provided with GPS coordinates. And the

20 GPS coordinatesin the pictures are just a couple that I got

21 for evidence. There is fissuresthroughout the north end of

22 the valley on all the ranchesin the valley floor.

23 As long as the over-pumpingis allowed to

24 continue, these fissureswill continue to increaseboth in
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1 number and size, causingus financial harm, as we will -— as

2 well as impairing our vestedrights. We feel that the GM? is

3 in violation of statuteNRS 533.085, which statesnothing

4 containedin this chaptershall impair vestedrights.

5 Due to the fact that vested—- Due to the fact

6 that vestedsurfacewater rights are continuing to be

7 impaired and no mitigation plan is addressedin this GM?, we

8 will not support the GMP. We feel that before the GM? is

9 signed by you, Mr. King, our concernsneed to be addressed

10 and result immediately so that we —- I’m nervous —— so that

11 our vestedsurfacewater rights do not continue to be

12 impaired. Thanks.

13 HEARING OFFICER WILSON: Thank you,

14 Mr. Venturacci. For the record, Mr. Venturacci handedthe

15 copy of the letter which he was reading in to the record and

16 the pictureswhich he referencedin his statements.

17 Carolyn Bailey.

18 MS. BAILEY: Hello. I’m Carolyn Bailey. And I

19 wanted to reiteratethe fact that the meetingswere very

20 intenseand mention that I did not feel welcome at them so I

21 didn’t attendvery many of them.

22 I’m representingthe Bailey Ranch today. And the

23 Bailey Ranch has been in operation in Diamond Valley since

24 1863. Current laws protect the viability of our heritage.
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1 When laws were not enforced, our ranch was harmedby the

2 drawdown of the water table. The water table that naturally

3 flows from springs was devastated. The springs, ponds,

4 meadows, and forests that our family, livestock, wildlife and

5 plant communities relied on was severelyaffected. We were

6 left to mitigate this damageat an extensiveexpensethat

7 goes beyond our pocketbook.

8 We support efforts to createa Groundwater

9 ManagementPlan that is environmentallysound and would not

10 further injure our ranch vestedwater rights and help the

11 agricultural sector. The only water rights included in the

12 GMP are agricultural water rights. The GMP needsmore than a

13 modest revision.

14 The way the plan has been proposedhas had a

15 chilling effect on the Bailey family and those with whom it

16 would be applied. The option given was to sign on to this

17 plan or be curtailed.

18 One agreementbetweenEureka Moly and Eureka

19 ProducersCo—op, datedAugust 18th, 2010, requiredEureka

20 ProducersCo—op not to participatein any mannerdirectly or

21 indirectly to interfere with Eureka Moly’s plans to secure

22 water and place Mount Hope in to operationand further to

23 persuadeany other protestantsto settle any appealsto water

24 requirements. A settlementbetweenEureka County, Diamond
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1 Valley, Resource-- Natural ResourcesProtectionand

2 ConservationAssociationand Moly Mine datedSeptember12th,

3 2018, statesthat Moly shall not assistany party financially

4 or otherwisethat opposesor is adversarialto approval or

5 implementationof the GMP. These and other settlementswith

6 individual ranchersand farmers have interferedwith the

7 ability of stakeholdersto speakout. This plan could

8 profoundly changethe demographicsof Diamond Valley and in

9 effect do the opposite of what the statedgoals of the plan

10 represent.

11 Walker and Associates,including Michael Young,

12 were hired to facilitate this processand are expertsat

13 changingdemographicsof natural resourcesfor the benefits

14 of their clients.

15 Issuesregardingnon—consumptiveuse

16 phreatophytes,transparency,board structure, and weighted

17 voting are sane of our concerns. Giving sharesto abandon

18 water and banking sharesadds to the future demand on the

19 aquifer. Water bank balancescould quickly exceedavailable

20 resources. There is no contingencyplan for large

21 withdrawals in the future. Out-of-basintransferswould not

22 help our basin’s sustainability. Vested and mitigation water

23 should be managedunder NRS 533 laws.

24 Baileys have seven generationson the Bailey
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1 Ranch in a century and a half of continuousoperation. This

2 representsa century prior to the farms consideredfor

3 managementunder the GM? plan. The Bailey family also owns

4 farms in Diamond Valley and we recognizethe need for and do

5 not oppose implementationof a GM? plan that would protect

6 agriculture for future generations. The Bailey Ranch asks

7 for the State Engineer to revise the GM? or consider

8 alternatives.

9 HEARING OFFICER WILSON: Thank you. And we did

10 receive the written copies you were speakingto just now.

11 Patrick Rogers.

12 MR. ROGERS: My name is Patrick Rogers. I’m the

13 vice presidentof permitted and environmentalcompliance for

14 GeneralMoly. I’ve been working in this cortimunity to develop

15 the world class Mount Hope Mine for going on 12 years. Hope

16 to continue that and continue to support the community in

17 addressingimportant issuessuch as the sustainabilityof the

18 Diamond Valley aquifer.

19 I representGeneral Moly and Hobie Valley

20 Ranches. We support the Diamond Valley Groundwater

21 ManagementPlan and we support its acceptanceby the State

22 Engineer.

23 HEARING OFFICER WILSON: Thank you, Mr. Rogers.

24 Vicki Buchanan.
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1 MS. BUCHANAN: My name is Vicki Buchananfor the
2 record, B-u-c—h—a—n—a—n. First of all, I would like to thank

3 our current State Engineer and his staff for all the

4 headachesand input that they had putting in -- coming in to
5 this.

6 The whole problem, there’s not a person in this

7 room that has a water right that’s doing anything illegal.

8 Every single water right that’s issued, whether you’re junior

9 or senior or anything else, they’re not pumping any more

10 water than they’re allowed to by law currently. And my

11 family -- I guess I should go back. My family is one of only

12 two or three original desert land proprietorsleft in the

13 valley. And water law —— water law is not set in stone. It

14 is for right now. But when we originally filed on the water

15 rights in Diamond Valley, we had to prove beneficial use on

16 those water rights. And it was our understandingat that

17 time that if we proved beneficial use on that water right

18 that that was our water right. And I’m not positive of the

19 year that it happened.

20 But Roland Westergard, one of the prior State

21 Engineers,came out here to a ConservationDistrict meeting.

22 And it’s when the, we’ll just call it the use or lose it

23 clausecame in to effect. And he sat there and Chuck was

24 here, Birdie was probably here. My mom was here. And he
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1 said this law isn’t supposedto affect Diamond Valley. It’s

2 not going to affect the people that are sitting here in this

3 room. It’s just for people that are speculating. It’s to

4 protect the water rights around Las Vegas. It’s not ever

5 going to affecl Diamond Valley. Well, it sure did. But that

6 was a change in water law.

7 A change isn’t somethingthat any of us come by

8 easily. It’s just like Chuck said, you know, when it came

9 time to get power in this valley, Don Nelson, Chuck, my dad

10 went around and they had to knock on doors to get power.

11 They passeda petition and only by one signature,one

12 signature, they got enough people to sign on to this petition

13 to get power in our valley. And it’s true that if we didn’t

14 have power we probably wouldn’t be sitting here today because

15 we would all be broke and gone.

16 But, anyway, what I’m getting at is that change

17 is scary and the GroundwaterManagementPlan is a deviation

18 from what we’ve always been doing. But what we’ve always

19 been doing, we’ve been fighting for 40 years that I know of,

20 and it’s been ugly. And if this GroundwaterManagementPlan,

21 if we can come to an agreementon it and it’s somethingthat

22 we can all live with. No, it’s not perfect. And I, with

23 having all senior water rights people ask me why -— why are

24 you in favor of it. Well, when it comes down to it, when I
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1 put my pump in the hole and there’s no water coming out, it

2 doesn’t matter what my water right says. If I’m tied to that

3 piece of property, I can’t —- I have no flexibility. And so

4 what good is me to have a senior water right if all the

5 junior water rights aroundme go away and I still don’t have

6 any water.

7 And I understandthat there’s a lot of litigation

8 going on. There’s adjudicationprocess. There’s the

9 mitigation rights. And that stuff has been going on, not the

10 adjudication, but the rest of it, pretty much my whole life.

11 And I have a feeling that it might go on through my son’s

12 life.

13 But this GroundwaterManagementPlan to me is a

14 positive step to reducing the pumping in Diamond Valley and

15 trying to keep as many people viable as possible. And it’s

16 not —— You know, a lot of those juniors, there’s some on the

17 very bottom that, I’m sorry, they are going to go away.

18 They’re not going to be able to survive. But at least if

19 they can sell their rights to somebodyelse, if they can find

20 a different way to farm, if they can look at alternative

21 crops, if they can farm one pivot insteadof three, give

22 themselvestime to figure out a game plan to figure out what

23 they can do to stay efficient, you know, then that gives

24 them -— that gives them a chance. It gives them an option.
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1 It leaves the option in their hands, rather than the State

2 Engineer coming in and saying, you know what, I’m sorry, but

3 next summer you’re not going to -- your farm is done. And,

4 You know, like I said, there’s nobody in here that has a

5 water right that hasn’t been issueda water right.

6 And, you know, like I said, I’m in favor of the,

7 you know, the first in right, first in time. But when it

8 should have been enforcedwas 40 years ago, you know. And

9 it’s, you know, the prior statewater engineers—— There’s

10 not enough time to talk about all of the inequities that have

11 been put on this valley through all the years through State

12 Water Engineers. And presentcompany excluded, Jason.

13 But the other thing that this Groundwater

14 ManagementPlan will do is it will stop a lot of the

15 nit-picking, the pettiness,the —- You know, it will start us

16 with a clean slate and it’s up to us where we go from there.

17 So thank you for your time.

18 HEARING OFFICER WILSON: Thank you, Ms. Buchanan.

19 Matthew Morrison.

20 MR. MORRISON: Hi. Is this working? I would

21 like to ——

22 (The court reporter interrupts)

23 HEARING OFFICER WILSON: Just so we have a

24 record —— Excuseme. So that we have it on the record could
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1 You stateyour name and spell your name, please.

2 MR. MOBRISON: Okay. My name is Matt Morrison,

3 M-a—t-t M—o-r—r-i—s—o-n. And first I would like to thank

4 people so I get that out of the way. I would like to thank

5 the water engineer’soffice and those people that came out

6 and helped us. Especially I want to thank all the people

7 that were on boardsboth on the water organizations. And I

8 especiallywanted to thank Dale, who has been out measuring

9 wells. And most of all I want to thank Jake, who has really

10 sacrificed for us.

11 I’m kind of like one of the first people here in

12 this valley. My mom and my dad, Birdie Morrison and Don

13 Morrison, filed desertplanting trees, and we first came out

14 here in ‘59 and went back to Seattle. My dad used to work

15 for Boyd Airplane Company in Seattle, Washington, without a

16 college educationor a high school diploma. He was quite a

17 personand quite admired.

18 I remember coming out in this valley and it was

19 sagebrush. I sat in that tractor with my mom going around in

20 a squarebeating the brush out here to be a farmer, to raise

21 our crop is what my dad always wanted to do.

22 And we never thought we would not be senior. But

23 come to find out, we were one of the first ones here and we

24 clearedthe land, and she’s, like, two weeks from being a
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I senior.

2 1 kind of left and went to college and joined the
3 Navy and came back in 1970 becauseI loved this area and I
4 wanted to be a part of it. And so I brought my wife out here
5 in 1980 and bought a piece of ground and helpedmy dad farm
6 and become a part of this cortununity, which I love, and worked
7 hard.

8 And now I find out that she’s two weeks from

9 being a senior. That on the place that I bought I’m a month
10 away. And anotherplace that I have that I bought first

11 initially is pretty junior, but there is a little bit of

12 rights on there that is a little older, but nothing senior.

13 So we have worked hard. We didn’t have any

14 money. We were poor. And we worked our way up. And my dad

15 enabledme to buy property and enabledmy brother also to buy

16 property here in this valley. And the human side of it is

17 that we have been here since the very beginning just about,

18 and we’re not senior. And we have our families and we have

19 everything investedin this valley.

20 Now, if you’ll go back that far, the junior

21 rights, then you’re going to see a tremendousamount of

22 people leave this place. You’re going to see a lot of pivots

23 out there shut off. You’re going to see —- You might see a

24 lot of crescentweed planted. You might see —— You’ll see
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1 rodents come in. It won’t be good for this area.
2 And I understand,you know, people who have
3 senior rights and I understandsome people have junior and
4 senior rights. But I also understandthis coItnunity, this
5 has been allowed to go on. And I think we were the backbone
6 in this corranunity. We were here before the mines were even
7 here. And we filled the schools and the school bus and
8 picked the kids up. And I would just like to see that
9 continue.

10 So, what I’m doing, we put meters on all of our
11 wells to try and get —- to make sure we know what we’re

• 12 pumping, put drops on three of my pivots, and we’re going to
13 put drops on two more. We’re going to try to —— We’re

14 looking to put panelson so our pivots can shut off at 1:00
15 o’clock and maybe turn back on at four so they’ll be off and
16 try to save water. And a lot of times I’ve been told the
17 conservationmight save 20, 25 percent.

18 And anotherthing I admire in this plan is the

19 ability to take water from one well and apply it to another
20 well as long as you don’t exceedwhat that well is supposed
21 to pump. Becausewhen your cut crops, you need to rotate,
22 you need to clean up your fields. And if you have a field

23 that you need take out and clean up, you don’t need to use
24 the water, you can use it somewhereelse. Becauseas we
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1 decreasetheseamounts on each pivot, there will be pivots

2 that will not have maybe quite enoughwater in the

3 foreseeablefuture to irrigate a crop. So you may be able to

4 take one out and keep that. But at least keep the ground

5 viable, keep the rodentsout, keep things going, and still be

6 able to make a living and still be able to pass your farm

7 down to your children that I have worked for all my life.

8 I’m 69 years old. I don’t think I’m going to be doing

9 anything else.

10 And anotherbad thing is going to be if we’re

11 forced to turn our water off, you know, a lot of us are

12 indebtedto banks to a certain extent on the properties. A

13 lot of us have to get loans. And so all of a suddenif you

14 are a farmer and you are productive and you are working with

15 the banks and all of a suddenyou see a human with bankruptcy

16 coming possibly for a lot of people.

17 And so this plan is a plan to make everything

18 work even from the lowest —— to the most non-seniorto the

19 senior. It’s trying to design a plan that will work for

20 everybody. If we could have made it work we would have been

21 in favor of giving more to the seniors. But it took the plan

22 that we createdin order to keep everybody -- give everybody

23 a chance.

24 So, again, I would just like to thank everybody

82

CAPTTOT. RFPORTF.RS (775 R82—5322
SE ROA 734



1 and I’m for the managementplan. I hope it goes through.

2 And thank you very much.

3 HEARING OFFICER WILSON: Thank you, Mr. Morrison.

4 At this time we went through everyonethat

5 indicated they wanted to speakon the sign-in sheet. We’ve

6 got a little bit more time. If there is anyone else who

7 wants to come up to the microphones,they can do so now.

8 UNIDENTIFIED SPEAKER: There’s some more people

9 on the sheet. Sorry. There’s a new sheet.

10 HEARING OFFICER WILSON: Thanks. We have one

11 more page on the sign-in sheet. So Dusty like would like to

12 speakas well. Dusty Moyle, go aheadand come up.

13 MS. MOYLE: Good afternoon. My name is Dusty

14 Moyle, M—o-y—l—e. I am a secondgenerationfarmer here in

15 Eureka, Nevada, and in the last ten years I’ve been

16 purchasingland and it’s not been senior. It’s been junior.

17 And I would just like to thank everybodywho put this plan

18 togetherbecauseI am in favor of it. And when you go and

19 you’re a businessowner and you look at things that can help

20 people in the community move your businessforward and the

21 community, you don’t purchaseland next to you that is a

22 senior water right holder and has never had any production on

23 it. And I had the opportunity to do that and didn’t.

24 So this plan helps everybodymove forward and I
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1 am in support of it and I appreciateeverybody’s time who did

2 put this plan together. I know it was a lot of time. So

3 thank you.

4 HEARING OFFICER WILSON: Thank you, Ms. Moyle.

5 Is there anyone else who would like to speak?

6 MR. RIGDON: I would like to ask a couple of

7 processquestions.

8 HEARING OFFICER WILSON: I’m sorry. There’s

9 someonein the back. If you wanted to come up. When you get

10 to the mike, pleaseidentify yourself for the record and

11 spell your last name.

12 MR. MORRISON: Yes. My name is Lloyd Morrison.

13 I’m a farmer in Diamond Valley. And I believe that we

14 finally are trying to do somethingabout the water. We’ve

15 talked about water for 40 years in this valley. We actually

16 have a plan that we can experimentwith, see what we can do,

17 finally make a positive step towards conservation,even

18 though, you know, adding pivot irrigation and drops and

19 stuff, the farmers have reducedthe amount of water that

20 could have been used on 160 versus 125 acres. We have done a

21 lot of conservation.

22 But this plan can help us start doing something

23 about a problem that w&ve all been aware of for a long time.

24 And I am concernedthat, you know, in the last 40 years there
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1 have been a lot of special interestgroups that have moved in

2 to the area that actively work to try to stop this plan. I

3 think this plan should have a chanceto be put on the ground

4 and put in to motion to see how it works so we can at least

5 do something, not start from the beginning and redo somebody

6 else’s idea. We have a plan. Let’s put it to work.

7 HEARING OFFICER WILSON: Thank you, Mr. Morrison.

8 Is there anyone else? Pleasecome up to the

9 microphone.

10 MS. MORRISON: I know my voice does not carry

11 very well. I sound loud to me. Can you hear me?

12 THE STATE ENGINEER: If you’ll hit the end of the

13 microphone.

14 MS. MORRISON: Can you hear me now? I don’t

15 supposeI can -—

16 (The court reporter interrupts)

17 HEARING OFFICER WILSON: Could you pleasestate

18 your name and spell your last name.

19 MS. MORRISON: My name is Alberta Morrison,

20 Mrs. Donald Morrison, M-o-r--r-i-s-o—n. My husbandand I and

21 five little children came here in 1958. We found that we

22 were in the clutchesof an unscrupulouspromotor, so we had

23 to leave for two years in order to get money to come back and

24 continue working for our claim in Diamond Valley. We
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1 struggledfor years. We came in 1960 and have lived here

2 continually ever since.

3 My husband, while he was alive, had his farm.

4 Actually we developedsome of the farms around us that do

5 have senior rights, but becausewe didn’t have many behind

6 us, we had to do that work to earn money to prove up on our

7 land, which we did. But that causedus to be in two weeks

8 behind others that where the cut—off line is. But actually

9 on some of these lands around us that have senior rights I

10 drove the tractor to clean the land.

11 We struggledfor years having no one to back us.

12 We came as pioneers, to have it being the land. In fact, my

13 husbandworked for others in order for us to survive. We

14 scrapedand savedevery way that we could. We were going by

15 what the water engineertold us. And our water rights were

16 securedand we farmed as carefully as we could all of these

17 years.

18 Now, I don’t know how this is going to come out.

19 We were always trying to save the water to conservewater,

20 where many others who continue to have senior rights were

21 watering the highway, which was against the rules, and things

22 like that.

23 Also, at that time, we were told that we had two

24 years to develop our water and we could only have two —— Pm
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1 not sure about some facts. But I know that they told us that

2 we had only —- we could only get two extensionsso that we

3 had to develop our water within that time or lose it.

4 Well, I find now that there are places in the

5 valley that have held their land by having extensionsand not

6 only until last year did they develop their land and have the

7 senior water rights. I don’t understandwhy they could get

8 extensionslonger than we did.

9 Well, very complicatedthings have happenedsince

10 then. It was, as someoneelse had stated, no one did wrong.

11 We all thought we did everythingwe could and we developed

12 our land and thought we had water. But here we are now and I

13 don’t know how this is going to come out.

14 But there’s anotherpoint that I am really

15 concernedabout. If we have to stop farming, we’re going to

16 have to leave our housesempty and stuff there, people won’t

17 be able to carefully transition from what we’re doing to

18 somethingelse. But many have other jobs too and have maybe

19 reachedretirementage, not counting what Matt mentioned

20 about people that have bank loans. Not everyoneis

21 debt-free. It would be very bad on this community. So

22 bankruptcies,that will happen.

23 And the other thing is, you know, we could live

24 here. Some people, as you know, work in town. Many people
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1 have retirementsthat they could retire on, except for one

2 fact. To live on our farms you have to have some domestic

3 water. The domesticwells were to be curtailed too. And I

4 don’t know when this became a law, back in pioneer times,

5 which I was basedon my grandfather,in the Cherokeescript.

6 In fact $200 I inherited from him went down on a leaseon

7 this land.

8 But it seemsthat our domestic rights are

9 connectedwith the other rights. You would have no water.

10 You couldn’t retire on your farm becauseyou’ve got to have

11 water for everything. You have to take a bath and shower or

12 water your cats.

13 1 would suggestthat everyonetalk to your

14 legislatorswhen you get a chance, talk to your

15 cortirtdssioners,talk to everyoneyou can and try to get it

16 passedthat our domestic rights are exempt from curtailnent.

17 But pleasedo that, try to speak ——

18 (The court reporter interrupts)

19 MS. MORRISON: Can you hear me? Try to speakto

20 the legislators. That’s one way to get things done.

21 I really also want to thank those that worked so

22 hard on this plan and I’m really hopeful. Thank you very

23 much.

24 HEARING OFFICER WILSON: Thank you, Ms. Morrison.
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1 Anyone else want to provide cortent? I believe

2 we had a question. Mr. Rigdon, if you would like to come up

3 to the microphoneand addressit.

4 MR. RIGOON: Just two real quick process

5 questions. A lot of written material was submitted today.

6 When will that be available for inspectionand copy?

7 MS. GEDDES: As soon as tomorrow when we get back

8 to the office we can make that available.

9 MR. RIGDON: And then the secondquestionis

10 similar with the transcript, when would that be available for

11 inspection?

12 MS. GEDDES: Two weeks.

13 HEARING OFFICER WILSON: Okay. If there’s no

14 other commentshere, I wanted to thank everyone for attending

15 and providing their input. And I will remind everyonehere

16 as well that we will acceptwritten comment by close of

17 businessthis Friday, the 2nd of November.

18 With nothing further, this hearing is declared

19 closedand submittedto the StateEngineer. Thank you.

20 (Hearing concludedat 12:45 p.m.)

21

22

23

24
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1 STATE OF NEVADA
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2 COUNTY OF WASHOE

3

4 I, CHRISTY Y. JOYCE, Official Certified Court

5 Reporter for the State of Nevada, Departmentof Conservation

6 and Natural Resources,Division of Water Resources,do hereby

7 certify:

8 That on Tuesday, the 30th day of October,

9 2018, I was presentat the Eureka Opera House, Eureka,
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11 notes the within—entitled public hearing;

12 That the foregoing transcript, consistingof

13 pages 1 through 89, inclusive, includes a full, true and
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19

CHRISTY Y. JOYCE, CCR #625
22

23

24

90

CAPTTOT, RF.PORTFRS (7Th) AR7—5327
SE ROA 742



EXHIBIT 7

EXHIBIT 7

Docket 81224   Document 2020-25739



MINUTES OF THE
SENATE COMMITTEE ON NATURAL RESOURCES

Seventy-ninthSession
February28. 2017

The Senate Committee on Natural Resources was called to order by
Chair YvannaD. Cancela at 1 :31 p.m. on Tuesday, February28, 2017, in
Room 2744 of the Legislative Building, CarsonCity, Nevada.The meeting was
videoconferencedto Room 4412E of the Grant Sawyer State Office Building,
555 East Washington Avenue, Las Vegas, Nevada. Exhibit A is the Agenda.
Exhibit B is the AttendanceRoster. All exhibits are available and on file in the
ResearchLibrary of the LegislativeCounselBureau.

COMMITTEE MEMBERS PRESENT:

SenatorYvannaD. Cancela,Chair
SenatorMark A. Manendo,Vice Chair
SenatorJulia Ratti
SenatorJamesA. Settelmeyer
SenatorPeteGoicoechea

STAFF MEMBERS PRESENT:

Alysa Keller, Policy Analyst
Etin Roohan,Counsel
Maria Vega, CommitteeSecretary

OTHERS PRESENT:

SteveBradhurst,ExecutiveDirector, CentralNevadaRegionalWater Authority
Mike Baughman,ExecutiveDirector, Humboldt River Basin WaterAuthority
Edwin James,GeneralManager,CarsonWaterSubconservancyDistrict
JakeTibbitts, Natural ResourcesManager,EurekaCounty
Boyd Spratling
David Berger, Director, NevadaWater ScienceService Center, U.S. Geological

Survey,U.S. Departmentof the Interior
Bob Marshall
DeniseMoyle
Vickie Buchanan
Bob Burnham
Martin Moyle
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RussellConley
An Erickson

CHAIR CANCELA:

I call the heatingto order and I am requestingintroduction of Bill Draft Request
(BDR) 48-736:

BILL DRAFT REQUEST 48-736: Revisesprovisions pertaining to basin water
budgetcalculations.(Later introducedas SenateBill 231).

SENATOR RATTI MOVED TO INTRODUCE BDR 48-736.

SENATOR GOICOECHEASECONDEDTHE MOTION.

THE MOTION CARRIED UNANIMOUSLY.

STEVE BRADHURST (ExecutiveDirector, Central NevadaRegionalWaterAuthority):
I have provided written testimony (Exhibit C) regarding the Central Nevada
Regional Water Authority, which was establishedin 2005. The Authority was
created pursuant to Nevada Revised Statutes (NRS) 277, the Interlocal
CooperationAct.

The Authority functions to bring government,businessesand environmental
communitiestogetheron water-relatedissuesto presentunited positionsto the
State Legislature, the U.S. Congress and State and federal agencies.The
Authority is not only interestedin water resourceissuesin rural Nevadabut also
in Nevadain general.

The Authority’s missionemphasizesthat the foundationof rural Nevada’sfuture
is in a sustainablewater supply for humans and the natural environment.
Nevada’sworst natural resourcefear is the real possibility of a water shortage
by the mid twenty-first century. Clark County has been in a drought for many
years. From 2000 to 2016, we experiencedthe driest 17-year period in the
102-yearhistorical recordfor the ColoradoRiver.
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A combined study by researchscientists at NASA, Cornell University and
Columbia University predicted a megadroughtwould occur over the next
35 years. The study is titled Unprecedented21st CenturyDrought Risk in the
American Southwestand Central Plains. The U.S. Departmentof the Interior
published the SECURE Water Act Report. The report shows a number of
increasedrisks to the western U.S. water resources.Specific projections are
temperatureincreasesof five to seven degrees,precipitation increasesin the
northwestern and north central portions of the U.S., and a decreasein
snowpack.

In 2016, the State Engineer presented to the Legislative Commission’s
Subcommitteeto Study Water a presentationon water resourceissues.One
issuepresentedwas the overappropriationof groundwaterresourcesin at least
84 water basinsof which approximately50 are severelyoverappropriated.The
imbalance between a water basin’s appropriatedgroundwaterrelative to its
perennial yield will likely be exacerbatedin a number of water basins. The
perennialyield conceptprovidesan overestimateof a water basin’s sustainable
groundwaterresources.The U.S. Geological Survey believesa new perspective
for groundwatermanagementis needed.The changefrom perennial yield to
sustainablegroundwatermanagementis to changefrom maximumcaptureof all
groundwaterdischargeto acceptablegroundwaterdischarge.The perennialyield
concept provides an overestimate of how much groundwater can be
appropriatedby the StateEngineer.

Nevadais the driest statein the Nation. Somegovernmentland use plans have
been developed without consideration of the amount and source of water
needed to implement the plans. The Authority recommendsthe State of
Nevada, Nevada Legislature and Nevada’s local governments, along with
Nevada’sbusinesscommunity,discussNevada’swaterfuture.

There is no questionthat surfacewater and groundwaterare a single sourcein
many areas.The StateEngineershould be requiredto makesure an application
to appropriatesurfacewater or groundwaterdoesnot adverselyaffect surface
wateror groundwaterresources.

NevadaRevisedStatute533.370,subsection2 statesthe State Engineershall
reject an application for water if there is no unappropriatedwater in the
proposedsourceof supply or the proposeduse or the changeconflicts with
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existing rights or with protectable interests in existing domestic wells or
threatensto prove detrimentalto the public interest.

Nevada’s traditional sources of water, surface water and groundwater, are
limited. Future water resourcesfor Nevadashould include water conservation,
reclaiming wastewater,using graywater,capturingrainwater,cloud seedingand
desalinationof water.

MIKE BAUGHMAN (ExecutiveDirector, Humboldt River Basin WaterAuthority):
I have provided my slide presentation(Exhibit D), an overview of the Humboldt
River Basin Authority. We have to move water from the upper basin, where
most of the runoff is and most of the snowmeltcomesfrom, to the lower basin,
a distance of about 1 ,000 miles. It is a very difficult system to manage,
particularly when we are not getting the quantitiesof water that historically the
waterdecreeswere basedon.

We should not forget we will have droughtagain. We will haveseveredrought.
Everything tells us that the frequencyand duration of droughtsin the future are
going to be more intense. Warming trends and climate changeis undeniably
going to cause some changes.The long-term trend tells us we will have a
reducedsnowpack.With warmer climates, we have less snow in the fall and
lesssnow in the spring.

During the last year and a half, the StateEngineerhasdesignatedevery basin in
the Humboldt River as requiring special management.All wells are required to
havemeters,exceptdomesticwells.

South Fork Reservoirof the Humboldt River Basin storesno water for irrigation
or downstreamusage.It is a recreationalbody of water. Rye PatchReservoiris
where the principal water storageexists. It is the least effective place to store
water in the Humboldt River Basin. We need more storagein the middle and
upper Humboldt River. The reasonTruckee,Reno and Sparkshavesuch a great
droughtreserveis storagein the upperbasin.

The State Engineer is addressingunpermittedpit lake evaporation.The State
Engineer issued a policy to the mining industry. The policy requires all new
mines in the permitting process,whether expansionof an existing mine or a
new project, must obtain water right permits to cover the evaporativewater
lossesfrom their pit lakes. All existing minesthat have pit lakes or will havepit
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lakes are grandfatheredin, although they are encouragedto comply with the
policy. Marigold Mine is the first project to come underthe new policy and filed
applicationswith the StateEngineerto cover its pit lake evaporation.Newmont
Gold is the first companyto voluntarily comply with the policy.

The Authority worked with the Truckee MeadowsWater Authority, Southern
NevadaWater Authority, Walker River Irrigation District, PershingCounty Water
ConservationDistrict, Truckee-CarsonIrrigation District, and the CarsonWater
SubconservancyDistrict. These groups had several conference calls and
recommendedto the Legislaturecloud seedingin our State. The Statefunded
cloud seedingfrom the 1 980sthrough 2008. During the recession,the funding
was cut. The Subcommitteeetectedto requesta bill allowing the existing water
projectgrant fund, administeredby the Departmentof Conservationand Natural
Resources,to include cloud seeding.

The State Engineer’sOffice is doing a captureanalysisto mitigate the impact
of groundwaterpumping that is occurring on the baseflow of the Humboldt
River. Every groundwaterright within the Humboldt River Basin is junior to the
senior surface-decreedwater rights. In order to protect those surface-decreed
waterrights, thereis going to haveto be somereducedgroundwaterpumping.

The Authority would like the Committeeto introducea bill. We do not want an
amendmentto anotherbill becausethis is a controversialissue.The Authority
believesthis is importantbecauseit concernsdomesticwells.

Every domesticwell has a duty of two-acrefeet. There is no water right tied to
it, but it is on the books and the StateEngineerrecognizesit as two-acrefeet.
The Authority is talking about having to curtail domestic well use and limit
indoor useonly in someareas.The Humboldt River Basin Authority voted to ask
the Legislatureto considera committeebill introduction which would limit the
duty to all new domesticwells, especiallyin our areaand certainly within those
basinsthat are overappropriated,to one-acrefoot per domesticwell. The reason
for this is that averageconsumptionhas beendeterminedto be not much more
than an acre-foot. We are iooking at thousandsof parcels,existing and to be
created over time, that would all be able to get a domestic well. At two
acre-feetpet domesticwell, we are just addingto the problemsin the basin.

PET ADD 012



SenateCommitteeon Natural Resources
February28, 2077
Page6

SENATOR GOIc0ECHEA:
Marigold Mine is coming into mandatory compliance. I assumethe mine
operatorsfiled an applicationfor consumptiveuseof groundwater.

MR. BAUGHMAN:
Yes, that is correct.

EDWIN JAMES (GeneralManager,CarsonWater SubconservancyDistrict):
My slide presentationis on Carson River watershedactivities (Exhibit E). The
Carsonwatershedbegins in Alpine County. There are two forks, the East Fork
and West Fork, that come togetherin Douglas County, and the Carson River
flows through Carson City, Lyon County and into Churchill County. The
watershedis almost4,000squaremiles; the river length is 184 miles. We have
very limited up-streamstoragein the upper watershed.Our largest reservoir is
down two-thirds at Lahontan.Upstreamwe have less than 10,000acre-feetof
storage.Lahontanholds almost300,000acre-feetof storage.

In 1 989, the Legislaturerealizedthereneededto be an agencyto superviseon a
regional basis which changedthe Subconservancyrole from managing and
developing the water resourcesof the Carson Rivet to alleviating reduction
losses,promoting conservation,and protecting the health, safety, and welfare
of the people in the Carson River Basin. In 2000, Alpine County, California,
joined the Subconservancy.We now haveall six countiesin two States,and we
are the only agencyin the Country that is a bistateand multicounty operation
run from the bottom up, dealingwith water resourceson a holistic approach.

It is importantto understandthe kind of projectsor studiesthe Authority does.
There are environmental,municipal water demandand agricultural issues.All
three atevery important. If you take care of one, you take careof the other, or
the systemwill no longer be balanced.Any planning the Subconservancydoes
looks at the impact it may haveon the other two resources.

The Subconservancy’smission is to promotecooperativeaction acrossagency
and political boundariesin the Carson River watershedusing integratedwater
management.Some of the things we deal with are water quality, invasive
species, recreation, riverbank stabilization, outreach and education. The
Subconservancyalso deals with floodplain managementand water supply
demands.
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The CarsonRiver Coalition (CRC) realizedone agencycould not deal with all of
the issues.The CRC is a stakeholdersgroup of different entitiesthroughoutthe
entire watershed and is comprised of federal, State, local, tribal and
nongovernmentalagenciesas well as private citizens and landowners. The
information gatheredfrom the CRC is presentedto the counties.

A goal of the CRC is to conserveour floodplains.The communitycametogether
and said it did not want to seethe CarsonRiver channelized.It did not want to
becomethe Los Angeles Rivet and preferreda living river concept.This means
floodplains must be kept open. This protection is important becauseit is less
costly than constructionalternatives; it causesless property damageand is
more environmentallyfriendly. The State claims ownershipof the river to the
Carsonwatershed.

There was a slight increasein temperaturesfrom 1940 to 2000. In 2009, the
CRC askedthe DesertResearchInstitute (DRI) to do a study. It reportedseeing
more flows coming off the watershedthan it did historically. This meansit is
getting drier in the watershed.Agricultural users are running out of water
earlier. Municipalities dependingupon the river needto have a firm watersupply
backup becausethey cannot dependupon the Carson Rivet to provide those
resources.Even thoughwe are flooding this year, watersupply is somethingwe
alwayshaveto look at. We also look at changesin runoff.

Thereare 11 major waterpurveyorsin the watershed.We havea waterlinethat
runs betweenLyon County and CarsonCity that moveswater back and forth.
We havea waterlinethat brings water from Minden and provideswater to north
Douglas County, Indian Hills and CarsonCity. This line was not put in because
of lack of water. It was constructedbecausewater quality standardschanged.
It was cheaperfor the community to put in a regional pipeline than to have
residentstreattheir wells separately.

The issue we deal with is wet water versuspaper water. We think the State
Engineerneedsmore tools to be able to deal with the issueof wet waterversus
paperwater. The reality is that the paperwater is not there. We needto have
properplanning.

You will often hear about pivots or circles. Pivots are centralized irrigation
systemsfor crops.A pivot goesaroundin circles and createscircular shapes.
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Basins are often overappropriatedbecausetherehave beenso many failures in
desertland entries. In the 1 950sand until 1 960, peoplereally did not have any
idea how much water was available. The perennial yield had not been
establishedyet.

When land is irrigated for agriculture, it is called net pumping. There is
secondaryrecharge.The secondaryrechargeoccurswhen part of the waternot
used by the crops soaks back into the ground and eventually reachesback
down to the groundwateraquifer. What is legal to pump is not necessarily
alignedwith what is available.

JAKE TIBBITTS (Natural ResourcesManager,EurekaCounty):
AssemblyBill No. 419 of the 76th SessionbecameNRS 534.170, which allows
for a Critical ManagementArea designation.This designationstartsa ten-year
stopwatchfor individuals underthis designationto cometogetherand developa
groundwater managementplan. If a plan is not developed at the end of
ten years,the StateEngineerregulatesby priority. At the time, A.B. No. 419 of
the 76th Session seemed to empower more local approachesto finding
solutionsand seemedto allow solutionsoutsideof strict junior and seniorwater
rights. During the sameperiod, there were applicationsfor groundwaterrights
to mitigate declinesin vestedclaims to surfacewater. This addedmore issues
in DiamondValley that continuetoday. This not only createda senseof urgency
for many peoplewith waterrights in DiamondValley, but it also createda sense
of futility for manyof the other residents.

In March 2014, the State Engineer held a workshop in Diamond Valley to
explain the new statute.The statutewould provide residentsthe opportunity to
come up with local solutions. The residentswere told they neededto start
making a managementplan.

In August 2075, the designationof a Critical ManagementArea (CMA) order
was signed by the State Engineer.This brought people togetherto talk about
solutions. Diamond Valley is the only designatedCMA in the State. The
Diamond Valley water usersinvolved in developingthe plan did not want it to
affect anyoneelse.

Nevada’s water law is basedon two basic principles: prior appropriationand
beneficial use. Prior appropriationof water tights is the legal doctrine that the
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first personto take a quantity of water from a water sourcefor beneficial use
has the tight to continueto use it. This is also known as first in time, first in
right. This allows for the useof the State’swater resourcesby granting priority
to senior water rights in times of shortage.A water right may only be granted
for beneficialusesas provided in NRS 533 and 534.

Incentiveswere given to farm in Diamond Valley by giving individuals free land.
These folks were not hydrologists or water law experts. They applied to do
something,and they were grantedthe right to do it. That was nearly 60 years
ago. Thesefamilies, whethersenioror junior water right holders,have invested
their livelihood and lives into this community. There has been an entire
community built on overappropriation.Tremendousconservationefforts have
taken place. Thesepeopleare using half of the water they ace entitled to use.
There is an argument that prior appropriation must be followed from the
inception of groundwaterdevelopment:first well, secondwell and then a third
well. Each well should be analyzed going forward so you do not get into a
situation like Diamond Valley.

The time to fix this problemthrough strict prior appropriationwas 60 yearsago
when there was a flood of applications.Now 60 years later, the StateEngineer
is saying we ate going to usestrict prior appropriation.This is unworkablefor a
community.

Exhibit F highlights the Diamond Valley Draft GroundwaterManagementPlan.
The plan builds in somepriority whereseniorwater rights will receivemore than
junior tights. The Plan outlines a very specific reduction plan to get back into
sustainability.

BOYD SPRATLING:
Thirteen percent of the State’s property is privately owned and mostly
dedicatedto agriculture. The wetlands are unique in a state like Nevada, as
noted in my presentation(Exhibit G). Thesemeadowsare very important. They
provide habitat for people, wildlife and livestock. In Nevada, we depend on
snowpack.Meadowsprovide floodplains that slow the water down. There are
very few meadowsleft in the Truckee Meadows.As humans,we cannot eat
grass,but throughcattle, sheepand goats,we can harvestthe grassand turn it
into a nutrient-dense,high-proteinfood product.The meadowsalso act as a fire
barrier. Later in the summeras the flows slow down, the waterseepsback into
the channel so we have continuousflow later into the summer.We have an
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infrastructurethat is privately owned, maintainedand paid for with no cost to
the taxpayer. We have the benefit of these green meadowsthroughout the
entire State.

CHAIR CANCELA:
How much of Nevada’sentire land is wetlands?

MR. SPRATLING:
I cannotgive you an exactfigure.

SENATOR SETTELMEYER:
The question opens up a slew of other questions,such as, are thesenative
wetlandsor are they wetlandscreatedby irrigating. I would love to seedataon
both.

SENATOR GOICOECHEA:
Is it correct that the StateEngineer’spolicy doesnot allow any water tights on
the Humboldt to be transferredupstream?

MR. SPRATLING:
Yes.

DAVID BERGER (Director, NevadaWater ScienceCenter, U.S. Geological Survey,
U.S. Departmentof the Interior):

My slide presentationis on water sciencein Nevada (Exhibit H). The United
StatesGeologicalSurvey(USGS) is a nonregulatoryfederalagencythat provides
unbiasedearthsciencesinformationto cooperators,stakeholdersand the public.
The USGS has a variety of science-focusedcentersacrossthe United States.In
Nevada,the focus is on water. Seventypercentof our water sciencesactivities
are from reimbursablefunding. This reimbursablefunding structure makes us
responsive to water resource needs and concerns of our stakeholdersin
Nevada.The water sciencethat we do in Nevadais generally 60 percentbasic
data collection and 40 percent interpretative studies. Our data program is
extensive,and we monitor approximately305 sitesStatewide.

One program that is unique to the USGS is the CooperativeMatching Funds
Program.The Programallows sciencecentersto provide federal dollars to match
with cooperatordollars to supportwaterscienceneeds.We have35 local, State
and tribal agenciesin Nevadathat participatein the CooperativeMatching Funds
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Program. Nevada continues to be one of the Water Science Center’s most
active partners in the Program. Nevada received 50 percent of the matching
funds allocationin fiscal year 2016.

The oldest gauge in Nevada is in Carson Valley along the Carson River near
Gardnerville. The USGS maintains about 152 real-time stream flow gauges
throughout Nevada. The stream flow network is an important componentof
what the USGS does in Nevada. The National WeatherService relies on this
datato forecastflooding. In addition to basicdatacollection, the Water Science
Center also conductsgroundwaterinterpretativestudiesthroughoutthe State.
The importanceof reconnaissancestudies is they not only evaluatethe water
quality in these basins in terms of irrigation potential but also help with
estimatesof water budgetsfrom which the perennialyield estimateswere often
derived.

CHAIR CANCELA:
What are phreatophytes?

MR. BERGER:
Phreatophytesare plantswith taprootsthat reachdown to the watertable, such
asgreasewoodor rabbit brush.

SENATOR RAm:
What is a coneof depression?

MR. BERGER:
When a well turns on, the groundwaterstartsflowing to the well and definesa
coneof depression.It is called that becauseit is shapedlike a cone.

The first hydrologic concept I want to introduce is the groundwaterbudget.
Groundwaterbudgetsare a summaryof all the inflows to and the outflows from
groundwatersystems.Prior to groundwaterdevelopment,when the systemis
under natural conditions, the budget is in a stateof dynamic equilibrium. This
meansthat the inflows equal the outflows with very little changein storage.
Once pumping starts, the volume of that pumped water and the associated
changein aquifer storagemust be consideredin a groundwaterbudget.

Groundwaterand surfacewater are a single resource.In most of Nevada’slarge
river systems,groundwaterand surfacewater are interconnectedand behaveas
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a single source. When the groundwaterlevel is above the streamstage,the
stream is considereda gaining stream becausethe groundwateris discharged
into the stream.Pleaserefer to page 9 of Exhibit H. This is what hydrologists
often call baseflow in mountainstreamsafter spring runoff. When the stagein
the streamis higher than the groundwaterlevels, the streamis consideredto be
a losing stream in which the stream flow infiltrates or dischargesinto the
groundwatersystem.

After a pump is turned on, the water to the well comesfrom the storagein the
aquifer tight aroundthe pumping well. After time, pumping begins to intercept
groundwaterthat initially dischargedto the stream.This is what we call stream
flow capture. After a significant amount of time and pumping, the cone of
depression lowers the water table. The phreatophytes die off. All the
evapotranspiration(ET) is captured by the pumping, stream flow depletion
continuesandyou get reducedflow from the stream.

The definition of perennial yield is the maximum amount of groundwaterthat
can be salvaged each year over the long term without depleting the
groundwaterreservoir. Additionally, perennial yield cannot be more than the
natural rechargeof the groundwater reservoir and is usually limited to the
maximum amountof natural discharge.The initial perennialyield estimatesfor
Nevada basins were mostly determinedfrom groundwaterbudgetsestimated
from the reconnaissancestudiesand were designedto be limited to the volume
of dischargethat could be capturedby pumping. The original intent of perennial
yield was to capture groundwater that was consumed by phreatophytic
vegetationbecausewhen thesestudieswere developed,ET by phreatophytes
was consideredof no beneficialuse.

Pumping cannot captureET without also affecting streamflow and potentially
other surfacewater features,such as springs and wetlands. Other limitations
associatedwith the perennial yield concept are that most streamsand large
springsareoften alreadyappropriated,and they typically provide critical habitat.
The protection of senior water tight holders is often not consideredin the
definition of perennialyield.

Groundwatersustainability is the use of groundwaterin a mannerthat can be
maintainedfor an indefinite time without causing unacceptableconsequences.
Unacceptableconsequencesare impacts on ecosystemsfrom groundwater
developmentthat have evolved over time. Society has now recognizeddrying
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up springs, wetlands and phreatophyticvegetationare affecting other water
users,which is not an acceptableimpact. We needto ask what are acceptable
changesor impactsto the system.We also needto recognizethat groundwater
and surface water are interconnectedand need to be treated as a single
resource.We needto fully understandthe effects of timing, ratesand location
of pumping on groundwater systems. Groundwater and surface water
interactionsare complex. A single value of perennial yield for a basin is no
longer an effective way to managea basin.

The USGS has publishedreportsthat addressthesekinds of questionsregarding
the sustainability of groundwaterresourcesand understandingand managing
the effects of groundwater pumping on stream flow. The most effective
approachto the understandingof the complexitiesof a groundwaterand surface
water interaction, and the potential effects of groundwaterdevelopmenton
these systems, is the application of groundwaterflow models. The Nevada
Water ScienceCenter is conductinga study designedto evaluatestreamflow
depletion relatedto groundwaterdevelopmentalong the Humboldt Rivet Basin.
This study is in cooperationwith the USGS, the Stateof Nevadaand DRI. The
generalapproachof this study is to developa conceptualmodel that describes
the movementof groundwaterand its interactionswith the Humboldt Rivet and
to describethe hydrogeologicstructurethat controlsthis movementof water.

The next step is to construct a numerical flow model that can effectively
simulatethe componentsof this conceptualmodel, including the water budget.
This study will give the State Engineer neededinformation and tools to make
informed decisionsregarding groundwatermanagementin the Humboldt River
Basin and the other basinsin Nevadathat are dominatedby river systems.

Without data, studiescannotbe donewith any kind of certainity. Capturemaps
are streamflow depletion mapsthat are just one of the tools that are planned
becauseof study of the Humboldt Rivet Basin. These maps are designedto
characterizethe effects of groundwaterwithdrawalson the timing and ratesof
streamflow depletion. Capturemaps are createdby repeatedsimulationsof a
groundwaterflow model. Each simulation computesthe streamflow depletion
resultingfrom pumping at variouslocationsand times.

Groundwaterand surface water are connectedand need to be treated as a
single resource.Groundwatersystemsin Nevadabasinsare very complex and
need to be studied at more than just a reconnaisancelevel. The use of
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groundwater models is an effective way to understandthe complexity of
groundwaterflow systemsand their interactionswith streamflow and pumping.

SENATOR GOICOECHEA:
I am not a fan of groundwatermodels. I am intrigued that you say they are a
useful tool.

MR. BERGER:
When you look at sustainability,perennialyield and groundwaterflow, thereare
boundaryconditions. The groundwaterflow model can look at those kinds of
boundaryconditions. I agreeyou havea right to be skepticalaboutgroundwater
flow models,but I think it is the besttool to study thesecomplex groundwater
systems, especially when the groundwater and the surface water are
interacting,like in the Humboldt River Basin and the CarsonRiver Basin.

SENATOR SETtELMEYER:
It is important to point out that there are many other factors that go into this.
The CarsonValley cannotbe judged as one area. At the bottom of the Valley,
the waterunderneathhasbeenrecordedto move up to a rate of 1 27 feet a day.
I agreewith SenatorGoicoechea,trying to makea generalrule for an areais not
a good idea.

MR. BERGER:
I was not trying to make a general rule. I was just giving a senseof how
perennialyield sustainabilitycomesabout.Thereis a lot more to this than I have
presented.

SENATOR G0IC0EcHEA:
Do you haveany dataon the Humboldt River Basin study, or is it still too early?

MR. BERGER:
We are still in the process.We have made some progress,but do not have
anythingto talk aboutyet.

Bos MARSHALL:
I representRoger and Judy Allen who have two farms in Diamond Valley in
Eureka County. We want to inform peoplewho are not familiar with water law
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the basis of Nevada’swater law, which is first in time, first in right and the
priority system.

Nevada’swater law is basedon two basic principles: prior appropriation and
beneficial use. Prior appropriation, also known as first in time, first in right,
allows for the orderly useof the State’swater resourcesby granting priority to
senior water rights in times of shortages.Before rights can be taken away or
made less valuable, the holders have to be compensated.Every single permit
issuedis subjectto prior rights. That is Nevada’slaw.

The Aliens have senior water tights. They also have somejunior water rights. I
am concernedabout how the proposed Groundwater ManagementPlan in
EurekaCounty and Diamond Valley doesnot focus on a meaningfulapproachto
compensatingsenior water right holders when their rights are denigrated.My
client is not againstgroundwatermanagementplans. I urge you to look at a
methodof compensatingseniorwater right holders in a way that is consistent
with the constitutional principle of not taking property without just
compensation.

DENISE MOYLE:
I am an owner/operatorand a partner in my family farm in Diamond Valley.
Mr. Tibbitts gave a thorough overview of the difficulties the irrigators in
Diamond Valley are facing. As an active member of the Groundwater
ManagementPlan, I can tell you that the processhas been long and difficult,
and our communityhas persevered.We have cometogetherand createda plan
that is the fairest and most inclusive plan that we can put togetherto createan
environment where everybody in the community gets to stay and continue
working together.SenateBill 73 will give us the opportunityto implement the
plan and move forward to rectify the problems.

SENATE BILL 73: Revisesprovisionsrelatingto water. (BDR 48-177)

VICKIE BUCHANAN:
My family is one of three original land entry filers still in operationin Diamond
Valley. I am a fully senior water right holder. There is a difference between
senior water right holders who have been impacted by the pumping of junior
water rights and the ones that have not been impacted. I live in the middle of
the cone of depressionfor the whole valley. When junior water rights were
grantedwas the point in time when priority should have been put into place.
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The State Engineershould have said this valley cannot sustainoverpopulation
and no new permits will be issued. The State Engineer was still issuing new
permitson waterrights in early 2000.

I feel that to curtail strictly by priority at this point is not going to help me. My
water has dropped 300 feet. I have drilled new wells. I have done everything
physically possible. Even if three-quartersof the valley goes away, I am not
going to survive financially. Somethings in the GroundwaterManagementPlan
will give us some help so my family can continue to live and operatein the
Valley.

BOB BURNHAM:
The time to use strict prior appropriation concepts in Diamond Valley was
60 years ago. We have to find more flexible, innovative, constructivesolutions
now. Many other basinsin the Stateare not at this point yet. The community
hasdone a lot of work to comeup with a plan that doesnot affect anyoneelse.

MARTIN MOYLE:
The CMA designationmay give us the opportunityto do somethings outsideof
Statelaw. Critical ManagementArea designationgives us an opportunityto do
somespecialthingsthat are particularto the area.We are not looking to change
Statelaw but to get solutions.Our livelihoods are at stake.

RUSSELL CONLEY:
I am a memberof the advisory board for the GroundwaterManagementPlan.
Diamond Valley is mostly comprised of family farming operations. Our local
climate enablesus to produce very high-quality hay and forage. The farming
portion of our operation is completely reliant upon groundwater.Our water
rights have beenin effect sinceearly 1961. Even thoughthey havebeenactive
for the last 55 years,they are still consideredjunior and would be amongthose
curtailed if the StateEngineeris forced to curtail basedon priority.

When we purchasedour farm, we knew the basinwasoverappropriated,but we
did not know if our water rights were senioror junior. All we knew was that our
water rights were in good standing with the State Engineer’s Office. Now,
ten yearslater, we face the possibility of losing our water rights to curtailment.
If the GroundwaterManagementPlan is not adoptedwithin the time frame set
forth in subsection7 of NRS 534.110, we will no longer be able to make a
living. Even if we went into bankruptcy,we would have very little to show for
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our many yearsof hard work. Our family, like many others in the community,
would be forced to relocateand pursuea different livelihood.

Most of the irrigators in the valley have come together to develop the
GroundwaterManagementPlan. The plan is almost complete. I believe it is a
strong plan that would bring the basin back into balance.Our plan provides a
local solution to our groundwaterproblem — a problem we did not create.Not
all groundwaterusers in Diamond Valley agree with the developmentof the
local GroundwaterManagementPlan. Some believe that the prior appropriation
doctrine should be strictly adheredto. Let me reiterate, it was the failure to
follow the doctrine that allowed the overpumping in Diamond Valley for so
many years. Failure to follow the doctrine has allowed people to build their
livelihoods, raise their families and create a strong agricultural community. It
would be contradictory to suddenly curtail usage with the aforementioned
doctrine, not to mention the impact it would have in the surrounding
communities.I urge this Committeeto give us the tools necessaryto implement
a GroundwaterManagementPlan. It is necessaryto keep our local economy
thriving and our community intact.

ARI ERICKSON:
I went to the GroundwaterManagementPlan meetings.I listened and learned.
The communityhas cometogetherand developeda plan whereeveryonewins.
This is a very seriousproblem.The Basin is dying. The community will die if the
Basin dies, and we needto addressboth problems.

Remainderof pageintentionally left blank; signaturepageto follow
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CHAIR CANCELA:
Thesepresentations,not just today but throughoutthe courseof the last three
weeks,havebeendesignedto preparethe Committeeto take on what are some
complex issues.

Seeing no further businessbefore the Committee,this meeting is adjournedat
3:22 p.m.

RESPECTFULLYSUBMITTED:

Maria Vega,
CommitteeSecretary

APPROVED BY:

SenatorYvanna0. Cancela,Chair

DATE:

_______________________________

PETADD 025



SenateCommitteeon Natural Resources
February28, 2017
Page19

EXHIBIT SUMMARY

Exhibit I
Bill # of pages WitnessI Entity Description

A 1 Agenda
B 3 AttendanceRoster

SteveBradhurst/ Central
C 10 NevadaRegional Written Testimony

Water_Authority
Mike BaughmanI Humboldt

D 1 5 River Basin Water Slide Presentation
Authority

Edwin James/ Carson
E 25 Water Conservancy Slide Presentation

District
Jake Tibbitts / Eureka

F 5 County DepartmentPresentation
of Natural Resources

G 21 Boyd Spratling Presentation
David BergerI United States

GeologicalSurvey,H 1 7 PresentationNevadaWater
Service_Center

PET ADD 026


	Response to MTS Final
	TABLE OF EXHIBITS

