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Respondents TIMOTHY LEE BAILEY & CONSTANCE MARIE BAILEY
DQG )5(" %$,/(< &%$52/<1 %$,/(< FROOHFWLYHO\ WKI
through their undersigned counsel of record, hereby fileQpositionto the
Emergency Motion of Appellants Diamond Natural Resources Protection &
Conservation Association; J&T Farms, LLC; Gallagher Farms LLC; Jeff
Lommori; M&C Hay; Conley Land & Livestock, LLC; James Etcheverry; Nick
Etcheverry; Tim Halpin; Sandi Halpin;i@mond Valley Hay Company, Inc.; Mark
Moyle Farms LLC; D.F. & E.M. Palmore Family Trust; William H. Norton;
Patricia Norton; Sestanovich Hay & Cattle, LLC; Jerry Anderson; Bill Bauman;
and'DUOD %DXPDQ FROOHFS\ILEHWD \1 5'3& Stal

Pending Appealand any joinders thereto.
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NRAP 26.1 DISCLOSURE STATEMENT

Pursuant to Rule 26.1(a) of the Nevada Rules of Appellate Procedure, the
undersigned counsel of record certifies that the Respondents Timothy Lee &
Constance Marie Bailey and Fr&dCarolyn Bailey are natural persons and thus
none of them have a parent corporation and no publicly held corporation owns
10% or more of the stock of them. The Baileys were represented by Don
Springmeyer and Christopher Mixsanthe district court andrarepresented by
them in this appeal. This representation is made in order that the judges of this

Court may evaluate possible disqualification or recusal.

Respectfully submitteduly 13, 2020

WOLF, RIFKIN, SHAPIRO,
SCHULMAN & RABKIN, LLP

/s/ Chris Mixson
CHRISTOPHER W. MIXSON, ESQ.
Nevada Bar No. 10685
Attorneys for Bailey Respondents
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l. INTRODUCTION

DNRPCAY{ Motion for Stay is based entirely on irreparable harms and/or
serious injuries they allege will befall themthe future at the conclusion of this
appealif they lose, and not oimmediate and irreparabl@arms that would result
in the absence @ stayduring the pendency of the appe#h other words, even if
the Court were to grant a stay pending appedhat thddiamond Valley
Groundwater Managemer® O D@MP?3  keihstatedduringthe pendency of the
appeal ' 15 3 & &nlleged harms woulstill only come to passf at all,if they
did not prevailt the conclusion of the appeddee egORWLRQ DW SWKH 6V
Engineer has no obligation to orde Xt/ WDLOPHQW E\ SUdRtPLW\ XQWI
87KHUH LV DOVR JUHDW XQFHUWDLQW\ DV WR ZKHW
anothemulti-year process to develop a new groundwater managementvplam
they believe the existing one complies with thelaw. HPSKDVLV DGGHG
There is naeed to grant a stay pending apfdestause the&s LVWULFW FR XU
invalidation of the GMP has already reinstatedsfa¢us quoimplementation of
the GMPfor a single irrigation seasqrior to its invalidation was the digption of
the status quo. Now that it is not in effddevada water law that has applied to
groundwater use in Diamond Valléy 150 years once agaapplies instead of
the patently illegal freenarket scheme created by the GMBt was implemented
in 2019
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As a threshold matter, tloaly ground argued bNRPCAthatany actual
emergencexistsrequiring expedited consideration by the Casittased on their
HUURQHRXV LQWHUSUHWDW L R-@ayRtaylos &acutiodoff V D X W F
final judgments Here, there was no final judgment; there is a an order reversing
thedecision of an administrative agency. There is no judgment to exelute
GLVWULFW FRXUW{YV RU'KEeIgalJGME.JPSO\ LQYDOLGDWHG V

Finally, DNRPCAfailsto satisfy any of théactors under NRAP 8(c)
necessary for the issuance of a stay pending appeal. The object of thetappeal
reinstatement of the GMénd its 35year JURXQGZDWHU pMWWdEL OL D WL
will not bedefeated absent a staly.is the Bailey, notDNRPCA, who ae sure to
suffer irreparable harm to their propeduyring he pendency of the appeal if a stay

is granted. As evidenced by the thorough and lengthy final decision of the district

! Furthermore, even if NRCP 62(a) applies, DNRPA@Anot established
that the 3@day period hagsot alreadyrun + aotice ofentry of WKH GLVWULFW FR
final order overturning the GMP wasrvedon April 28, 2020, so the 3day
period would have run on approximatéay 28 2020. The DNRPCA Appellants
make the summary statement that theGO\ SHULRG DXWRPDWLF VWD)
WROOHG” EHWZHHQ WKH WLPH RI WKH GLVAWULFW FR
its June 30, 2020, order denying a stay pending appeal, but they provide no
authority in support.

2 As the district court found in denying a stay pending appeal, crafting a stay
WKDW H[FOXGHV WKH %DLOH\V IURP WKH hot3V LOOF
fully ameliorate the irreparable harm to their property from numerous other illegal
aspects of the GMP.
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court, which was reiterated in its order denying a stay pending apggeal,
DNRPCA Appellants are not likely to prevail on the merits of their appeal.

I BACKGROUND

Brothers Elwood and Robert Bailey homesteaded in the west side of
Diamond Valley, in southern Eureka County, Nevadarting in the early 1860s
Today, theBaileysown six senior irrigation groundwater rights for their farming
operations, which would be&ubject to the* 0 3 dhnual reductionsin addition,
the Baileys hold several otheested and/opermitted water rights for their
ranching operations, stockwaterjrand other uses.

The State Engineer has estimated that the perennial yield from the Diamond
Valley groundwater aquifer (i.e., the amount of groundwater available to be safely
pumped each year as estimated by natural replenishment from precipitation) is
30,000 acrelHHW 3DI" ApHl@3\2020UFindings of Fact, Conclusions of
/IDZ DQG 2UGHU *UDQWLQJ 3HWHNIORIEVati/RU -XGLFLD
(attached hereto as Exhibit 1IHowever, the State of Nevada, through the State
Engineer, has appved water rights permits to pump approximately 126,000 af per
year for irrigation.ld. This amount does not include other groundwater rights
such as domestic use,mmg, stockwater, etc.ld. When all groundwatensesare

considered, the annual dendaon the aquifer climbs to approximately 130,625
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af2 more than four times the @stited annual perennial yieldrinal Order at 4
In addition to the total duty of 130,625 af annual demand from irrigation
groundwater rights in Diamond Valley, there asoatumerous water rights that
historically depended on springs that naturally flowed in the Northern Diamond
Valley area, which suppodevested surface water rightsnd which have dried up
because of ovgoumping of the groundwater aquifdd. at 5 Unfortunately, the
Bailey Ranch Spring has also ceased to flow altogeth&rH WR WKH 6WDWH({V
mismanagement of the groundwater basin, which resulted in extreme over
pumping of the aquifer for at least 40 years, the groundwater level has dealthed a
continues to decline approximately two feet each year since 186t 4.
In 2011, the Nevada legislature passed what became codified as NRS

534.110(7) and NRS 534.037. Comlunthese statutes created a process
whereby, after designatinggaoundwater basin as a Critical Management Area

3& 0 $ ‘'under NRS 534.110(/dhe local stakeholders would have 10 years to
REWDLQ WKH 6WDWH (QJLQHHUYYVY DSSURMBEO RI D JU
NRS 534.037 If they fal W KH 6 W D Wshiall(gpléritiiaHnthdiréwals,
including, without limitation, withdrawals from domestic wells, be restricted in

that basin to conform to priority rights © 156

® Although the total demand, on paper, for groundwater pumping from the
aquifer is approximately 130,000 ade®t, the actual groundwater use iri@@as
estimated to be approximately 76,000 dexret.
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The Diamond Valle\cMP was the result of this statutory mechanism. But
instead othe localgroundwater users putting their collective headether to plot
their own future, th&MP was craftedby DNRPCA and Eureka County
implement a freemarket scheme developbg AustralianProfessor Michael
Young,Unbundling Water Rights: A Blueprint f@revelopment of Robust Water
Allocation Systems in the Western United St@45}. See e.gFinal Order at 6;
Young Paper at 1Based on< R X Qidga¥the GMPwas developed asD ZDWHU
marketbased system meant to provide ultimate flexibility in gsiater, while
LQFHQWLYL]LQJ FRQVHUYDWLRQ DQG DOORZLQJ ZLO
WUDGH HWF RI ZDWHU GMP &v10PTH&/GKIR &cQoniplishe& HG -~
this by convertingeach statéssuedgroundvaterirrigation permit from the
existing water right with a fixed annual pumping volume and priority ddtea
IL[HG QXPEHU dd ea¢ikyledy sheres are assigpe@ SDOORFDWLRQ’
annual pumping GMP at 15; Final Order at8. However,the conversion of
water rights into shares not onefor-one, where each acfeot of water under a
pemit is converted to one share. Final Orde8. The GMP further reducdsoth
senior and juniowater righs by only allocating 66% of each water KgV V |

permitted volume in Year (i.e. a 34% reduction); arabwn to only 33%i.e. a

* Final Order at 6available ahttps://nicholasinstitute.duke.edu/sites/
default/files/publicationsii_r_1501.pdf (accesseduly13, 2020 3<RXQJ
3IDSHU”’
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67% reductionpy Year 35. These drastic reductions apply tardjation
groundvater rights, including senior water rightSee generallffinal Order at &
9. Had theGMP notallowed 50,000 acréeet of XQ SHU | H F Wwhaer AGhBBS H U~
to receive shareshe34%reduction in Year 1 would not have been necessary to
keep pumping of certificated water rights at the 76,000-faaiebenchmarkand
the annual raaction for the subsequent 35 years would not have been as drastic
either.

After the conversion of water rights to shaisd reduction of senior water
rights in favor of junior water rightshe use of groundwater in Diamond Valley
under the GMP isnolonfU VXEMHFW WR 1HYDGDYV EHGURFN S
Final Order at 2227. In the order approvinthe GMP, the Nevada State Engineer
recognized this legal violatigiut argued that the Nevada Legislature must have
impliedly allowed it to happen whenpassed NRS 534.037 and 534.110@¢e
e.g.Final Order at 228. DNRPCA and the other Appellants made the same
DUIJXPHQWY LQ IDYRU RI WKH *03YfV YLRODWLRQV RI
correctly rejected these argumenid. at 29:36.

Accordingto thedistrict court 37KH '9*03 UHGXFHV WKH DPRXQ
DOORFDWHV WR VHQLRU ULJKW \¥fettiRy @rdtihg 16@Q W KH
\HDUV RI WKH SULQFLSOH Rk WILIL\QD Q Q WA#BWH DIWU VW

Therefore,the t VWULFW FRXUW UXOHG 3SWKDW WKH '9*03 IF
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UHGXFHY WKH DPRXQW RI ZDWHU WR ZKLFK D VHQLR

YLRODWHV WKH GRFWULQH RI SULRU DSSHWRSULDWLR
In addition to violatiig prior appropriation doctrine by reducing the amount

Rl ZDWHU IRU VHQLRU ZzZdeherhiuolatesie\weviefithakuge *0 3 TV

requirement becauseROORZV SEDQNLQJ" RI ZDWHU DOORFDW

future yeardy either the owner or bynfettered transfer to anothend is yet

another drastic departure from Nevada water |[Bwal Order at 2#3. This is

the marketbased approach, which is a completely new and untested scheme for

PDQDJLQJ WKH SXEOLFTV ZDOWwddiricudouteoiddiiHV LQ 1HY

determined that thisovel trading scheme for water rights violates several

provisions of Nevada water lawso\ DOORZLQJ SEDQNLQJ” RI XQXVH

GMP automatically perfects previousipperfected®* SDSHU”™ ZDWHU ULJKWYV

violation of Nevada requirement that water rights must be actually put to use.

Final Order at 21:14 37KH *03 JLIWV WRwhdtHARIdMeKROGHUYV

nothing to place their water to beneficial usaluable water shares to trade, lease

or sell to othersin DI RQ G 9 D @aHA1£ S8QGHU WKH '9*03 WKR\

permit holders who have never proved up their water by placing it to beneficial use

could potentially receive more water than those holders who have placed their

ZDWHU WR EHQHILFLDO XVH °
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The districtcourtaso FRUUHFWO\ IRXQG WKDW WKH *03fV
banked water shares and allocations violates NRS 533.325 and 533.245, which
require that anyone wishing to change the point of diversion, place of use or
manner of use dheirwater right musapply to the Nevada State Engineer for a
permit to do so. Final Order at /. As the district court explained, under the
*031V QRYHO ZDWHU EDQNLGQGWBXE \WW D &/IHQJQV E R H Pk
statutory oversight authority to ensure the tempochange is in the public
interest o that the change does not impair water rights held by other passons
otherwiselost” )LQDO 2U B kempbhagks added).
Finally, the district court agreed withe Baileysfargumenthat the GMP
does nothing to addretise adverse impact of the oveumping of the Diamond
Valley groundwater aquifer on their groundwatiependent vested surface water
rights. As found by the district courthé GMP actually exacerbates the adverse
impacts to vested surface water rights in violation of law by extending the time of
the adverse impactOrder Denying Stay at4.
Despite these very clear deviations and violations of Nevaddls®RPCA
requestd that the district court stay its Fi@dder and reinstate the patently illegal
GMP pending the outcome of this appeblowever, becauseNRPCAfailed to

satisfy the NRAP 8(c) factors required fmanting a stay, the district court denied
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their motion, resulting in the instaiEmergencyMotion. June 20, 2020, Order
Denying Stay (attached hereto as Exhibit 2).

.  LEGAL ARGUMENT
The G LV W U L hvdlidaioX of WigewW DWH (QJLQHHUBGWIPFDSSURY

returned Diamond Valley to the status qiter only one irrigation season of GMP
implementation, so there is no emergency requiring immediate reinstatement of the
GMP. The groundwater aquifer has been epemped for over 40 years, aad
the district court found, the GMP could actuakacerbate¢he overpumping
because of its illegal water bankiagd trading schemeDNRPCAfails to explain
why the return othe decadekng status quo faa couple more years duritige
pendency of theppeal will cause thenrreparabé or seriousharmduring that
time. The harms they allege are not irreparable and the majority of them will not
even occur during the pendency of the appghkther onot the GMP is
reinstated during that time

Furtherthe "1 5 3 & $ faNeged harms are entirely of their own makiag
further explained belowgnd do notvarrantthe relief requestedn fact, as the
district court foundreinstating the GMP wadd irreparaby harm the Baileys.
Finally, the Movantsare unlikelyto prevail on the merits of thesppeal of the
Final Order. Thereforethe Court should dentheir Motion to Stay Pending
Appeal

O
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A. Standard For A Stay Pending Appeal.

For issuance of a stay pending appeal pursuant to NRAP 8(c), the Court will
generally consider the following factors: (1) whether the object ofghea will
be defeated if the stay is denied; (2) whether appellant will suffer irreparable or
serious injury if the stay is denied; (3) whether respondent will suffer irreparable or
serious injury if the stay is granted; and (4) whether appellant iy likgdrevail on
the merits of the appeal. NRAP 8(c). Further, appellate courts will consider, as
RQH IDFWRU 3ZKHUH WKH SXEOLF LQWHUHVW OLHV "~
appeal.Hilton v. Braunskil] 481 U.S. 770, 776, 107 S. Ct. 2113, 9%4. 2d 724,

J)LQDOO\ WKH PRYDQW PXVW 3SSUHVHQW D VXE

serious legal question is involved and show that the balance of equities weighs
KHDYLO\ LQ IDYRU R IFit2 Ba3a AQSIv.\Wighth JuthciNDis
Court, 116 Nev. 650, 65% P.3d 982 (2000)

B. The Object Of The Appeal Will Not Be Defeated If The Stay Is
Denied

In the Motion, DNRPCA never succinctly defines the object of its appeal.
Insteadthere is 28 pages describingapocalypse that awaits Diamond Valle
should the Court derg stay pending appeal. The Motion includes a section, at
p.841, nominally centered around this required factor. But, again, there is no

VSHFLILF GHVFULSWLRQ RI WK HeblFwitc@iicilkEOMHFW R |
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analyze whether thainstatedbject may be defeated during the pendency of the
appeal absent a stay.

In its order denying a stay, the district court correctly identified the object of
'153&%TV DSSHDO DV DWWHWREMW IGQY WUR RN HFBRW X W@V (
SHWLWLRQV IRU MXGLFLDO UHYLHZ ZKLFK UHYHUVHC
WKH '9*03 °~ 2UGHU '"HQ\HAR Jiekwfaré, hardistricourt
correctly denied the motiontv WD\ EHFD XV H 3L lother§]58&al dnQ G
DSSHDO WKH '9*03 FDQ EH UHLQVWDWHG DW WKDW
would not be defeated during the pendency of the appeaht 15. That is the
correct analysis.

'153&%TV ORWLRQ VHWV IRUWK ¢be@\VBflitS OH YDJXH
DSSHDO VXFK DV SUHYHQWLQJ LPPHGLDWH FXUWDL
groundwater aquifer, preserving the economic health of Eureka County, saving the
SWD[ EDVH " HWF W LV QRW FOHDU IURP WKH ORWL
defeated during the pendency of the appeal unless the GMP is immediately

reinstated.These lofty goals are shared by all parties, but there is no immediate

°>'153&$%$ DOOHJHV WKDW WKH GLVWULFW FRXUW II
argument, in reliance ddikohn Gaming Corp. v. McCred20 Nev. 248, 251
(2004), that for various reasons the first NRAP 8(c)dashould take on added
significance. Motion at 7. However, because the district court correctly
determined that DNRPCA failed to show that the object of its appeal would be
defeated absent a stdyikohn Gamings inapposite.
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threat that they could be forever defeated unless the GMP can be implemented
during the penderycof the appeal With respect to the economic arguments, it is
the status quo without the GMP that will best preserve the historic economic
activity in Diamond Valley by allowing farmers to pump groundwater according to
their permitted amounts insteadtbé arbitrary and illegal reductions required by
the GMP. And any allege@dV W D E L @Lth® gkbumi®ater aquifer that may be
haltedduring the pendency of the appeal would®aitiated at the conclusion of
the appeal if DNRPCA prevails and the GMReinstated.
DNRPCAmakessweepingclaims relying onextrarecord declarations of
purportedexpert withesses who have not been subject to-esaasinatiorand
were not designated as experts by either the State Engineer or the distrjct court
that the 1P was responsible for estimated reductiongliaundwatepumping
going back several yeabgforethe GMP was even in effe@ndtherefore argues
that these alleged positive effects will be lost forever if the GMP is not
iImmediatelyreinstated The distict court correctlyrejectedthesepurportedexpert
opinions for the obvious reason that L @révdiuwve to confirm that the DVGMP
is actually resulting in less impaoh the Diamond Valley aquifer based only on
W KH JURZLQJ VHDVRSayat3:U80HU 'HQ\LQJ
It defies reality to claim that the initial implementation of the GMP during

the 2019rrigation seasorx when there were no penalties for rmympliancet +
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could have the retroactive effect of reducing pumping0ih6,2017 and 2018
beforethe GMP was in effectAny observed stabilizain in the aquifer water
level after2019more likelyreflects the hydrologic reality that Mother Nature
provided substantial precipitation in 2019. It is the naturalipitaton, not the
GMP, that shouldbe credited with the reduced demand on the aquif201®2 In
years when Mother Nature provides water from the sky, farmers pump less from
the ground. These high precipitation years recharge the aquifer, and combined
with the reduced demand for irrigati pumping, contribute to the stabdimn of
aquifer water levels.
Further, DNRPCA wrongly assumes that failure to reinstate the GMP will
result in more pumping. Under the drought conditions of 20&6en demand
for groundwater was at its pegkumpingfor irrigation was approximately 76,000
acrefeet, which served as the baseline pumping for the GMP. Under the GMP, the
FRPELQDWLRQ RI WKH ZDWHU 3EDQNHG™ GXULQJ WKF
allocations would allow as much as 99,316 deet to bgoumpedt for any
purpose, from any place and aydime inthe futuret 23,000 acrdeetmorethan
in the drought yeaGMP baselineof 76,000 acrdeet In other words, it is the
GMP, not the status quo, that threatens to allow increased puntpeege.g.
District Court Order Denying Stay att3 3&XUUHQWO\ WKH EDQNHG ZI

provisions under the DVGMP combined with the 2020 water share allocations, if
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fully used, could exceed the 2016 76,000 acre feet base line pumping in Diamond
Valley that was usefbr the DVGMP. Evidence exists thitiie DVGMPis actually
increasing the volume of water removed from the aquifer rather than reducing at
this time” HPSKDVLV DGGHG
'153&%TV ORWLRQ -rRabgh¢lclaidd @beit the devastation of the
entire way ofife in Diamond Valley should th€ourt not reinstate the GMihile
the appeal is pendingn this regard,ite Motionlacks perspectivehe Diamond
Valley aquifer, as the district court found, has experienced extremeguorging
for at least four decadeghatovert S XPSLQJ LV WKH UHVXOW RI WKH
original sin of granting too many groundwater permits and the failure to properly
manage the basin under its existing authorities for decades. Now, DNRPCA asks
the Court to believe that maintaigithis multitdecade status quo for the relatively
short time it will take for thigsppeal to run its course will somehow devastate the
Diamond Valley economy and way of life. That argument is a red hetidng
UHOLHVY HQWLUHO\ RQ '15 S/&dbssumptionGratRfth® @MP@&O\ 10 D
not reinstated, then immediate curtailment by priority will engtiest, DNRPCA
admits that there is nommediatethreat of curtailment during the pendency of the
appeal. Motionat93>7@KH 6WDWH (QJLid kbididercOridileRt REOLJ

E\ SULRULW\ XQWLO ’ ,W LV VLPSO\ QRW WKH F
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reinstated pending appeal, there will be immediate curtailment of junior
groundwater rights.
Second,' 15 3 & $ £Mims about immediate destruction andashin
Diamond Valleyignoresthe perspective of the long horizon of the GMP itself.
Under the GMP, annual allocatioase not reduced all the way down to fimal
amount of 34,000 acteet which the GMP proponents allege is required for the
groundwatebasin to stabilizefor overthreemoredecades. And even then, as
described above, that is only a reductiome@ivallocations, but it does not account
for the pumping obankedwater that would also be taking place each and every
year over and abovedmew allocations. The GMP, therefore, does not
automatically reduce pumping such that failure to reinstate it during appeal risks
any immediate damage to the aquifer. The only immediate damage would be
experienced by senior water rights holders shdw@d3MP be reinstated.
Theobjectof'153 & $ Bppealiso RYHUWXUQ WKH GLVWULFW
that the GMP can go into effect to gradually and incrementally reduce demand on
the groundwater aquifer over three decades or momaimgdiatelyand
permanentlyedistributingwater from senior water rights holders and providing it
to junior water rights holdersT KH DEVHQFH R1 W keHuctiorB8qfV LOOHJD ¢
seniorwater rights andlegal water marketing scheme during the appeal notl

defeatthe longterm purpose of the GMP should DNRPCA prevail. The GMP can
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VLPSO\ EH UHLQVWDWHG DW WKDW WLPH $GGLWLRC(
address the much more likely scenario that this @uX SKROGV WKH GLVWU
final order: unlikethe present situation where there has been only one trial year of
the GMP, there would have been multiple years of banking and tradasylting
in multiple years of violation of fundamental water lawat woud have to be
somehow unraveled; and thenoofurse a new GMP would need to be developed
and approved to avoid statutory curtailment under NRS 534.110&tead, if the
Court denies the Maotion, the p@VP status quof the last four decadegould
not result in any complicated water marketingng@ctions during the pendency of
'153&%TV DSSHDO

Regardless of whether a stay is granted pending appeal, when this Court
XOWLPDWHO\ DIILUPV WKH GLVWULFW FRXUWTV )LQD
developed in order to avoid mandatory curtailment uinkS 534.110(7). If the
REMHFW RI "153&%$fV DSSHDO LV WR DYRLG PDQGDWF
appeal does nothing to prevent it.

C. DNRPCA Will Not Suffer Serious or Irreparable Injury Should
the Stay Pending Appeal Be Denied

The harms alleged to baded by DNRPCA should the Court not reinstate
WKH *03 DUH HQWLUHO\ RI '513&%$TV RZQ PDNLQJ DQC
requested in the Motion. DNRPCA argues it will suffer irreparable injury should
the GMP not be reinstated because of the threat diltaent by priority based
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upon the purported irretrievable investments that are alleged to have been made in
reliance onthe GMP DQG EHFDXVH Rl 3 JUHDW XQFHUWDLQW\
applies to groundwater use in Diamond Valléyotion at11.
It is notat all clear that absent reinstatement of the GMP, immediate
curtailment of groundwater use by prigrin Diamond Valley will be ordered
while the appeal is pendinghs DNRPCA admits in its Motion, the State Engineer
IS not statutdty obligated to implenent curtailment until 2025, if there is no GMP.
There is still over 50% of the tgrear period under NRS 534.037 for the creation
of a GMP that complies with law before the State Engineer is mandated to curtail
by priority. There is no indication thdte State Engineer would immediately
RUGHU FXUWDLOPHQW ZKLOH WKH DSSHDO RI WKLV «
fact that the ovepumping of Diamond Valley has been occurring for decades
ZLWKRXW DQ\ FXUWDLOPHQW E\ SuibresMittWthe '153 &3V
same logical fallacy that plagued defense of the GMP before the distrmti:
that the choice is a binary one between either the GMP and its violations of Nevada
water law or immediate curtailment by priority. That is simply notctme as the
GLVWULFW FRXUWYV )EmDMdet &@t@3HU GHWHUPLQHG
DNRPCA also claims it will suffer irreparable harm if the GMP is not
reinstated because many farmers in Diamond Valley made investments in their

farming operations in reliance oreticMP. Motion all5. That, however, is
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neither irreparable harm nor is it sufficient to reinstate the GMP in ligkg of
obvious legal shortcomings. Any investments or farming decisions solely made in
order to increase banking of unused wataiter theGMP were done at the
IDUPHUYfY RZQ ULVN 7KLV LV SDUWLFXODUO\ WUXH
very much aware of the risk that the GMP would be overturned upanglu
review because they were aware of valid claims abowtitsous legal
shortcomngs 7KH %DLOH\VY DQG RWKHUVY RSSRVLWLRQ
known for many years before their legal challenge was rip@ators are, of
course, always encouraged to upgrade their operations to be more efficient, and
thLV &RXUWY{V G HditrMa R@uweuld ndt Kftectthat recommendation
'153& 3TV DO OH JDdtlidR Qui\cicatall chiassHbecause of the
appropriate reversal of the GMP lays the blame upon the wrong feet.
Furthermore, none of the investments that may have beenimesdi@ance
on the GMP were in fact required to have been masteept for the requirement
to install a new meter (which also includes a process for securing a variance to
exempt a farmer from that requirement), none of the investments described in the
Motion were actually required by the GMP.
DNRPCA asserts thatthenal 2UGHU KDV UHVXOWHG LQ 3FRQ’
XQFHUWDLQW\"  DPRQJ 'LDPRQG 9DOOH\ LUULJDWRUYV

the rules that govern their water use. Motiod&t There is no sucuncertainty:
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the GVIP is not in effect because thestrictccRXUW UHYHUVHG WKH 6WDW
approval of it. The basin is subject te ttelevant provisions of Nevada statutes

governing groundwater withdrawals, primarily Chapters 533 and 534. If

DNRPCA has legal questions about the management of the Diamond Valley basin,
those questions are more appropriately directed to their legal counsel and/or the

State Engineer. To the extent any emainty existsreinstatement of theatently

illegal GMP is rot the solution instead, DNRPCAhould simply ask the State

Engineelto answer any questions it may have regarding applicabl® law.

D.  The Baileys Will Suffer Irreparable Injury To Their Property If
The Groundwater Management Planls Reinstated

Duetothe*03V UHGXFWLRQ LQ ZDWHU ULJKWV WR 3\
UHGXFHG YLD DQQXDO UHGXFWLRQV WR *DMORFDWL|
suffer serious and irreparableuny to their senior water righi the GMPis
reinstated. As thdistrict court found the GMP results in the deprivation of
property rightsof senior water righteolders and results in other harms to water

rights and resources because of its myriad violations of NevadeHagve.gFinal

® DNRPCA argues that it M suffer irreparable injury if the GMP is not
reinstated because it may call into question whether State Engineer Order Nos.
1305 and 1305a are still in effect. Motioril& Again, that is a question for the
State Engineer, not this Court; and it &tainly not a justification for reinstating
the GMP. Orders 1305 and 1305a were issued by the State Engineer to clarify that
unperfected groundwateghtswould not be required to request extensions of time
to prevent forfeiture in Diamond Valley through July 2024. Reversal of the GMP
GRHVY QRW RQ LWV IDFH DOWHU WKH 6WDWH (QJLQF
pause forfeiture proceedings for unpetéekcwaer permits in Diamond Valley.
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2UGHU DW 37 KH OfamMvdkeld adsbti@atXdrihitie@enior right
cansignificantly harm the holder’ HP SKDYVLINRREA sl €mply wrong
to allege in the Motion that the Baileys will suffer no harm should the GMP be
reinstated.Water rights are property, and harnptoperty is generally irreparable
per se.Dermody v. City of Rend13 Nev. 207, 212, 931 P.2d 1354, 1358 (1997)
(water rights are real propeyfyDixonv. Thatcher103 Nev. 414, 416, 742 P.2d
S5HDO SURSHUW\ DQG LWV DWWsdLEXWH

of real property rights generally results in irreparable harm HPSKDVLV DGGH

The GMP irreparably harms the Baileys because it irreparably harms their
VHQLRU ZDWHU ULJKWV $V WKH GLVWULFW FRXUW
water rights to sharemnd annual reductions of allocations per sftea@RHV QRW JLY
senior right lelders all of the water to which their priority permit/certificate entitles
> W K HFha@Order at 8:H2. Asthedistrict R XUW QRWHG 3SULRULW\
ULJKW LV WKH PRVW LPSRUWDQW IHDWXUH” DQG 3SU
LWV HODW TKHUHIRUH WKH &RXUW IRXQG 3WKI
ZDWHU DVVRFLDWHG ZLWK WKH VHQLRU ldbuU2W FDQ
(emphasis added). TiI@0O3V PDQGDWRU\ UHGXFWLRQ RI WKH I
allocated to senior watettJ KWV Y KROGHUV 3HIIHFWLYHO\ LIQRU
SULQFLSOH RI plLUVW L @. VWorBihbtateLthe\GWP bpgratiddd W § «

'153&%TV ORWLRQ ZRXOG WKHUHIRUH UHLQVWDWH W]
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senior water rights by denying thethe use of these valuable property rights in
violation of law.

,Q DGGLWLRQ WR WKH LUUHSDUDEOH KDUP WR W
thedistrict aurt also found that the GMP impairs the Baileys senior vested water
rights in violation of NRS 53.086(1). Order at 2®4. As the district@urt found,
the GMP on its face fails to reduce the harm caused bypuraping of the
aquifer, and therefore aggravates the depleted groundwater basin to the detriment
of senior vested surface water rights that depend on the groundwater alguifer.
DNR3&$ FODLPV WKH %DLOH\VY YHVWHG ULJKWYV DUH
WKH HILVWHQFH RI WKH %DLOH\VY 3BHUPLW 1R )
LV PLWLIJDWLRQ ™ U211 BWthat@vateV tightQs mp¥a mitigation
permit. ltwasnotLtVVXHG SXUVXDQW WR WKH 6WDWH (QJLQ'
QRW IXOO\ UHSODFH WKH WRWDO DPRXQW RI WKH %l
GDWH LV URXJKO\ D FHQWXU\ MXQLRU WR WKH %DLO
cannot mitigatelte harm to the Baileys that this Court found would result from the
GMP.

'153&%TV RITHU WR H[FOXGH WKH %DLOH\V IURP W
*03V LOOHJDO PDQGDWRU\ UHGXFWLRQ RI WKH %DL
address additional irreparable hahretatened by the GMP. In addition to the

GLUHFW LUUHSDUDEOH KDUP WR WKH %DLOH\VY ZDW
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their senior rights to smaller shares and allocations, reinstatement of the GMP
would also cause irreparable harm to the Bailgyallowing for unfettered trading
of water shares, including by permitting traded shares to be pumped from areas
that cauld harm the Baileys. As the districiurt found continued pumping in
excess of the perennial yield of the basihe likely resultof reinstating the
*03YV EDQNLQJ DQGtWDDB VQWN KM RHDRAKD H\VY VHQLRU Y
ULJKWV ([FOXGLQJ WKH wibdad@teéductiorBR® WKH *03(V
groundwater permits would not address this irreparable harm to the aquifer and to
WKH % Des@®dHigHts.

The district ourt also ruled that the GMP violates the fundamental doctrine
of beneficial use Final Order at 2123. This violation of the beneficial use
UHTXLUHPHQW DOVR FDXVHV LUUHSDUDEOH KDUP WHF
trading scheme applies not only to certificated water rights that have been put to
DFWXDO XVH EXW DOVR WR SHUPLWWHG ZDWHU ULJ
actual use. The GMP therefore violates the fundamental principle of western water
law that beeficial userequires, at the leasictual useof water. Final Order at 21
(citing Bacher v. State Engineet22 Nev. 1110, 1116, 146 P.3d 793 (2008)e
GMP violates the beneficial use requiremenabigwing convesion and banking
of shares deriveddm unperfected water righttyy effectively perfected them

through noruse Banking of shares also violates the beneficial use requirement as
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to perfected water rightdn both cases, banking of unused water violates the legal
requirement that water musé¢ actually used Absent the GMP, water not pumped
in one yeais not allowed to be saved and pumped in the future. Should the Court
grant the Motion and reinstate the GMP, the Baileys would be irreparably harmed
because the owners of lk@a shares gaticularly those sharederived from
unusedoaper water rights would be free to transfer them to others, increasing
GHPDQG RQ WKH DTXLIHU DQG FRQWLQXLQJIWR KDUI
in violation of Nevada lawSee e.gOrder Denying Stagt 34 (because of
EDQNLQJ DQG XQIHWWHUHG WUDGLQJ WKH *03 3FRX
EDVH OLQH SXPSLQJ LQ 'LDPRQG 9DOOH\’

Reinstatement of the GMP would also threaten irreparable harm to the
Baileys by allowing groundwater pumping to bensterred among wells,
including brand new wells, without first requiring the completion of statutory
procedures meant to protect water rights holders from potential harm from changes
in pumping amounts and locations throughout Diamond ValseFinal Order at
37741 (3 7KH 6 WDWH (QJLQHHU LV UHTXLUHG WR UHYLH
regardless of the intended use of the water to determine if it is in the public interest
and does not impact the water rights used by others. If a potential neggiact
LV IRXQG WKH DSSOLFDWhh&REMAdes@Waybnith thhés® HF W H G

statutory review procedures, and thstrict ourt therefore correctly found the
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GMP violates thelaw 2UGHU DW 837TKH 6 WDWH (QJLQHHUTYV
authority to ensure the temporary change is in the public interest or that the change
GRHVY QRW LPSDLU ZDWHU ULJKWV KHOG E\ RWKHU S
S5SHLQVWDWHPHQW &tramgicrtbf vatenghts wikhbutthe necessary
statutory oversight of the State Engineer threatens to irreparably harm the Baileys.

E. DNRPCA Is Not Likely To Prevail On The Merits In The Appeal
7TKH GLVWULFW FRXUW T VW inajQrbiserek GaHvidlatlns QG D' W

ZLWKLQ WKH *031V VHOQLR anddi@ématkéet toadihg Sthémd:H G X F W L

1) violation of the statutory beneficial use requirement and harm to senior
water rights holders bgutomatically perfectingtherwiseunperfected*SDSH U’
water rights (Fal Order ap.2123);

2) violation of the statutory beneficial use requiremgnallowingbanking
of unusedwater rights (Final Order at28);

3) violation of NRS 533.085(1) for allowing impairment of vested water
rights (Final Order at p.224);

4) violation of prior appropriation doctrine for reductions of senior water
rights (Final Order at p.227); and

5) violation of NRS 533.325 and 533.345 for allowing unrestricted transfers

of water rights (Final Order at p.389).
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For DNRPCA or any Appellant forevail on appeal, they must convince this
Court that the district court err@éal each and every discrete ledaddings Not
just one of them, all of them have to be reversed by this Court in order to uphold
the GMP. The Appellants are, to say the leagtthe bottom of a very deep well

It is even harder for the Appellaritsshow a likelihood of success on the
mertseHFDXVH WKH GLVWULFW FRXUWY{YYV OHJDO FRQFC
DQDO\WLV RI WKH *03 WKH 6WDWeGMpPJth€ddthie) {V RUGH
record on appeal and the presentations and arguments of counsel duritgyhe 2
oralargument 7KH GLVWULFWY{V FRXUW f¥utho®@d O RUGHU L
dissection of tt GMP and analysis of its legal shortcomingd 53 & $ TV
argunrent that it is likely to prevail on the merits of its appeal is a three and a half
page smattering of conclusory statements about vague legal errors, references to
legislativeintent and complaints that the district court did not even give some of
their aguments the light of day. Motion at ZB.

7TKH *03fV IXQGDPHQWDO SUREOHP LV WKDW LW I
years of Nevad§V SULRU D Svatel . UAsBhe/didRi¢t court recognized,
that departure lacks any statutory support. As tieefss will explain in further
detail to this Court in due time, the Appellants admit that the GMP departs from
fundamental tenets of Nevada water law, and the only defense they can mount is

based upon a tortured interpretation of clear statutory langugageaas the district
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court correctly determinedWKHUH LV QRWKLQJ LQ 156 TV O

that lends to an interpretation that a GMP can provide for senior water rights to be

abrogated by junior permit and certificate holders whose condusted the CMA

WR EH GHVLIJQDWHG "48LQDO 2UGHU DW
$GGLWLRQDOO\ WKH GLVWULFW FRXUW(YV 2UGHU

*03YV EDQNLQJ DQG WUDGLQJ VFKHPH YLRODWHYV WK

statutory requirement that the State HExegir must review each and every proposed

change in point of diversion, place of use or manner of use of a water right. Any

of these legal deficiencies, by itself, is enough to invalidate the GMP.

F.  The Public Interest and theEquities Favor the Status Quaand
Not the GMP

The public interest weighs heavily in favor of denying the Motion. Because
the GMP was found to violate various provisions of law, this Court reversed and
overturned Order 1302, terminating the GMPhat determination was made in
largepdJ W EHFDXVH RI WKH GLVWULFW FRXUWYfV ILQGL(
water rights to shares and allocatia@ates the prior appropriation doctrine and
harms senior water rights held by the BaileP?NRPCA now asks the Court to
effectively reinstata patently illegal water management schebug identifies no
actual irreparable harm to it while the appeal is pending.

-XVW OLNH WKH '"153&% $SSHOODQWYV FODLP WR K
basedontid *03 TV Y DheBaideyshave made themwn farming decisios
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EDVHG RQ WKH GLVWULFW FRXUWTV FRPSOHWH LQYIL
fundson seedfertilizer, pesticide, etdan reliance on their knowledgeand the
G LV WU lsEMfirmBRtxrd #vaf the GMP cannot operate to force themettuce
pumping grondwater pursuant to their senior groundwater permits.
IV. CONCLUSION

For the foregoing reasons, the Bailey Respondents respectfully request that
WKLV &RXUW GHQ\ "IEEBRISGEVRCRWEBRSTY IDLOXUH WR

enormous brdenfor a stay pending appeal

Respectfully submitteduly 13, 2020

WOLF, RIFKIN, SHAPIRO,
SCHULMAN & RABKIN, LLP

By:_/s/ Chris Mixson
CHRISTOPHER W. MIXSON, ESQ.
Nevada Bar No. 10685

5594 B LongleyLane

Reno, Nevada 89511

Ph: (775) 85%787 | Fx: (775) 858774
cmixson@wrslawyers.com

Attorneys for Bailey Appellants
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CERTIFICATE OF SERVICE

The undersigned does hereby certify thafoly 13, 2020a true and correct
copy of the foregoingo $,/(< 5(6321'(17@FPOSITION TO DNRPCA
$33(//%$176HMERGENCY MOTION FOR STAY PENDING APPEAL
OF ORDER GRANTING PETITIONS FOR JUDICIAL REVIEW OF
STATE ENGINEER ORDER 1302was electronically filed with the Clerk tfe
&RXUW IRU WKH 1HYDGD 6XSUHPH &RXUW E\ XVLQJ W
Filing system (EFlex). Participants in the case who are registered wklek as
users will be served by thelHex system.
| FURTHER CERTIFY that a true and correct copyhaf foregoing was

served via U.S. Malil, postage prepaid, to the following:

Beth Mills, Trustee John E. Marvel, Esq.
Marshall Family Trust Marvel & Marvel, Ltd.
HC 62 Box 62138 217 ldaho St.
Eureka, NV 89316 Elko, NV 89801

Dated:July 13, 2020

By:_/s/ Christie Rehfeld

Christie Rehfeld, an Employee of
WOLF, RIFKIN, SHAPIRO,
SCHULMAN & RABKIN, LLP
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May 15, 2020 Notice of Entry of Findings of
Fact, Conclusions of Law and Order Granting
SHWLWLRQV IRU -XGLFLDO 5HY
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June 30, 2020 Order Denying DNRPCA
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Docket 81224 Document 2020-25746
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JUN 210 2620

o L /57‘(" Py
Case No. CV-1902-348 consolidated with case nos. / [ )
CV-1902-349 and CV-1902-350

Dept No. 2

IN THE SEVENTH JUDICIAL DISTRICT COURT OF THE STATE OF
NEVADA, IN AND FOR THE COUNTY OF EUREKA

74 Iz Nz 1z Nz 32
N 3 3k ¥k 3k K

AN N AN

TIMOTHY LEE BAILEY and
CONSTANCE MARIE BAILEY; FRED
BAILEY and CAROLYN BAILEY; IRA
R.RENNER, an individual, and
MONTIRA RENNER, an individual; and
SADLER RANCH, LLC.

Petitioners,

V8.

TIM WILSON, P.E., Nevada State ORDER DENYING DNRPCA
Engineer, DIVISION OF WATER INTERVENORS’ MOTION FOR STAY

RESOURCES, DEPARTMENT OF PENDING APPEAL
CONSERVATION AND NATURAL
RESOURCES,

Respondent,

and

EUREKA COUNTY; and DIAMOND
NATURAL RESOURCE PROTECTION
AND CONSERVATION
ASSOCIATION, et al.,

Intervenors.

RECEIVED
JUN 30 2020

Eureka County Clere
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PROCEDURAL BACKGROUND

On April 27, 2020, this Court entered findings of fact, conclusions of law, and order

granting petitions for judicial review (“order granting petitions for judicial review”). On May
14, 2020, the DNRPCA intervenors filed a notice of appeal of order to the Nevada
Supreme Court (“appeal”). On May 14, 2020, DNRPCA intervenors filed a motion for stay
pending appeal of order granting petitions for judicial review of State Engineer order 1302
(“DNRPCA motion for stay”), On May 19, 2020, the State Engineer filed his joinder to
DNRPCA intervenors’ motion for stay pending appeal of order granting petitions for judicial
review of State Engineer order 1302 (“State Engineer's joinder”). On May 21, 2020,
Eureka County filed Eureka County’s joinder to DNRPCA intervenors’ motion for stay
pending appeal of order granting petitions for judicial review of State Engineer order 1302.
On May 26, 2020, Timothy Lee Bailey and Constance Marie Bailey and Fred Bailey and
Carolyn Bailey (“Baileys”) filed an opposition of Bailey petitioners to DNRPCA intervenors’
motion for stay pending appeal of order granting petitions for judicial review of State
Engineer order 1302 (“Bailey’s opposition”). On May 26, 2020, Sadler Ranch, LLC and Ira
R. and Montira Renner filed Sadler Ranch and Ira R. and Montira Renner’s opposition to
motion for stay pending appeal (“Sadler Ranch and Renner opposition”). On June 1, 2020,
DNRPCA intervenors filed DNRPCA intervenors’ reply in support of motion for stay pending
appeal of order granting petitions for judicial review of State Engineer order 1302
(DNRPCA reply”). On June 1, 2020, the State Engineer filed State Engineer’s reply in
support of DNRPCA intervenors’ motion for stay pending appeal of order granting petitions
for judicial review of State Engineer order 1302 (“State Engineer's reply”). On June 1,
2020, Eureka County filed Eureka County’s reply in support of motion for stay pending

appeal (“Eureka County’s reply”).
The court has reviewed the pleadings and no further briefing or oral argument is
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GARY D. FAIRMAN

DISTRICT JUDGE

. DEPARTMENT 2
WHITE PINE, LINCOLN AND EUREKA COUNTIES

STATE OF NEVADA
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required.’
DISCUSSION

APPLICABLE LAW

In deciding whether to grant a motion to stay pending appeal the Nevada Supreme
Court considers four factors which this Court must also consider, they being: (1) whether
the object of the appeal will be defeated if the stay is denied; (2) whether appellants will
suffer irreparable or serious injury if the stay is denied; (3) whether respondents will suffer
irreparable harm or serious injury if the stay is granted; and (4) whether appellants are
likely to prevail on the merits in the appeal.? A movant does not always have to show a
probability of success on the merits, but the movant must present a substantial case on the

merits when a serious legal question is involved and show that the balance of equities

weighs heavily in favor of granting the stay.’

THE OBJECT OF THE APPEAL
The object of the appeal will not be defeated if the stay is denied. The object of the

DNRPCA appeal is to overturn this Court's order granting petitions for judicial review which
reversed State Engineer’s order 1302 approving the DVGMP. DNRPCA, Eureka County,
the State Engineer and the petitioners offer divergent reasons in support of and against the
Diamond Valley ground water management plan’s (“DVGMP”) effective stabilization of the
aquifer during the first year of the DVGMP. It is premature to confirm that the DVGMP is
actually resulting in less impact on the Diamond Valley acquifer based only on the 2019
growing season. [f this Court denied the DNRPCA motion for stay, DNRPCA'’s assumption

that Diamond Valley pumping will increase without the DVGMP is misplaced. Currently the

'7JDCR7(11).
2Fritz Hansen A/S v. Dist. Ct., 116 Nev. 650, 657, 6 P.3d 982 (2000).
3d. at 659, citing Ruiz v. Estelle, 650 F.2d 535, 565 (5" Cir. 1981).
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