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Appellants DIAMOND NATURAL RESOURCES PROTECTION &
CONSERVATION ASSOCIATION; J&TFARMS, LLC; GALLAGHER FARMS
LLC; JEFF LOMMORI; M&C HAY; CONLEY LAND & LIVESTOCK, LLC;
JAMES ETCHEVERRY; NICK ETCHVERRY; TIM HALPIN; SANDI
HALPIN; DIAMOND VALLEY HAY COMPANY, INC.; MARK MOYLE
FARMS LLC; D.F. & E.M. PALMORE FAMILY TRUST; WILLIAM H.
NORTON; PATRICIA NORTON; SESANOVICH HAY & CATTLE, LLC;
JERRY ANDERSON; BILL BAUMAN; AND DARLA BAUMAN (collectively,
“DNRPCA Appellants™} file this Reply in Supparof Emergency Motion Under
NRAP 27(e) for Stay Pending Appe#Relief Requested by July 10, 2020)
(“Motion to Stay”).

This reply is based on the following ipts and authorities, the exhibits
attached hereto, and the exhilatsached to the Motion to Stay.

I
I
I

I

1 After the Motion to Stayvas filed, the Court grarmdethe motion to modify the
caption so that the State Engineer anceka County are now oectly referenced
as Appellants. As a result, movami®w refer to themselves as “DNRPCA
Appellants” to distinguish themises from the other Appellants.



INTRODUCTION

In arguing against a stathe GMP Opponents transform this administrative
review case into an evidentiary free fdr &he law is clear that, when reviewing
the merits of the State Engineer's GMgpeoval, the Court must limit itself to the
record. Only when analyzg the other NRAP 8(c) factors may the Court review
outside evidence, such as the declamgtisubmitted by the DNRPCA Appellants.
By referencing extra-record mategafor their “merits” arguments, the GMP
Opponents acknowledge that the record alengithout their improper effort to
augment it — supports the GMP. Their offdisnmaterial also violates the district
court’s order in limine and has thees@urpose of misleading the Court.

For all their bluster and deceptiorgegding the supposed evils of Diamond
Valley’s groundwater development, ti&VP Opponents fail to demonstrate any
harm should the GMP remain in effect cgyithe appeal. Rather, as did the district
court, they speculate about hypotheticarsarios that bear r@ausal connection to
the GMP. Since the GMP requires pumpnegluctions(which absent the GMP,
would not be mandadleuntil 2025), the GMmenefitsthe aquifer and those using
it. Although the GMP allows banking of wat®r use in a subsequent year, there
still will be a netdecreasever time in the amount giroundwater withdrawn.

The GMP Opponents’ attacks on the Ghte therefore self-defeating. They

ask the Court to revert entime when the aquifer waing continuously depleted



by groundwater users being able to puimg full amount of their permitted rights.
And the only groundwater magement plan they deem acceptable is one that
requires 60% of groundwater permit holdéwscease pumping entirely, terminate
their farming operations, and find somewh@&ise to eke out a livelihood, while
the other 40% change nothing. That ieqgmsely what the Legislature sought to
avoid when authorizing the groundwatmanagement plan legislation.

Mimicking the district court’s eaneous conclusions, the GMP Opponents
render meaningless NRS 5B20(7) by arguing thatrngone with a water right
junior to May 12, 1960 must be cut adhtirely. If the Legislature intended that
result, it would not have created an exempto curtailment by strict priority. It
would have done nothing. The statutorgdaage expressly allows a GMP like the
one adopted in Diamond Valley.

The Court should look beyortie GMP Opponents’ distortion of the record
and venomous attacks on the Appellantsdegkthe NRAP 8(c) factors in focus.
The question for the Court is, given thhts case requires the Court to decide
issues of first impression and evaludte GMP on an administrative record the
Court has not yet seen, what irrepardidem would exist should the GMP remain
in place for the next 18-36 monthsisthappeal may b@ending? Because the

Baileys’ “senior” permits cambe carved out of the GM&s part of a stay, and no

other senior has challenged the GMP,ahswer is an emptia “none.”



ARGUMENT

A. The GMP Opponents Ask the Court toJudge the Merits by Looking
Outside the Record

By improperly referencing extra-recondaterial for their “merits” argument,
the GMP Opponents underscore one of tistridt court’'s many errors. A court’s
review of a State Engineer’s decisiorlimited to the administrative recorBevert
v. Ray 95 Nev. 782, 786, 603 P.262, 264 (1979). The drstt court repeatedly
relied on extra-record information whervi@ving the petitions for judicial review.

Ex. 2 (notes 10, 19-22, 40, 166-168). Not only did this run afoul the most basic
principle of judicial review, but it also contradicted the district court’s own order in
limine, which barred the GMP Opponents frpnesenting the exhibits attached to
their opposition. Exs. 15, 16, 17, ITthese materials should be strick&ee In re
Discipline of Serotal29 Nev. 631, 637, 309 P.3637, 1040 n.5 (2013).

Although extra-record materials shodube summarily disregarded when
looking at the merits, should the Courtvedgheless consider them, the DNRPCA
Appellants address two specific matters because, by including them, the GMP
Opponents seek to seriously misleae tBGourt. First, the GMP Opponents’
reference a power point presentation alkibgenade by the former State Engineer
at a 2016 conference, which in additionb@ing beyond the scope of the Court’s
review, is neither relevanbjnding, nor a reliable statement of the law. The petition

to adopt the GMP at issue in this app was not even presented to the State
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Engineer until August 20, 2018, some tyears after the 2016 presentation. Ex. 1
(ROA 2). The State Engineer could novvbanade a definitiveegal assessment of
a final document that was not yet submitt®hreover, the State Engineer is not a
lawyer, and the presentation was not miada legal or administrative proceeding
to which judicial estoppel would appliinally, the State Engineer is not bound by
stare decisismuch less an informal sehent made at a conferen€esert Irr.,
Ltd. v. State113 Nev. 1049, 1058, 94212d 835, 841 (1997).

Second, the GMP Opponents’ referencdaited legislativeefforts in 2017
(adopted by the district court) cannbte considered when interpreting the
Legislature’s intent in 2011. This Cdufproscribes the use of a legislator's
[subsequent] statement of opinion as a means of divining legislative inkent.”
NLV-Cab Co. v. State, Taxicab Ayth08 Nev. 92, 95, 825 P.2d 585, 587 (1992),
citing Cal. Teachers Ass'n 6an Diego Com. Coll. Dist621 P.2d 856 (Cal.
1981). “Statutes are constdidy the courts with refenee to the circumstances
existing at the time of the passage.eTinterpretation placed upon an existing
statute by a subsequent group of Congressmho are promoting legislation and
who are unsuccessful has no persuasive significance hérged States v. Wise
370 U.S. 405, 411, (1962). “Congressiomalction lacks persuasive significance
because several equally tenable infeemnmay be drawn from such inaction,

including the inference that the existingildation already incorporated the offered



change.”Central Bank of Denver, N.A. v.rBit Interstate Bank of Denver, N,A.
511 U.S. 164, 187 (1994).

The Court’s task is to interpret the inteof the Legislature as a whole at the
time NRS 534.110(7) and NBR534.037 were enacted. Sadhnd Renner’'s Ex. 7
says nothing about the Legislature’s imitan 2011 and should be disregarded.
B. Extra-Record Information Can Only Be Considered to Determine

Whether the Object of the AppealWill be Frustrated and Irreparable

Harm EXxists

Ironically, given their flouting of thescope of reviewSadler and Renner
take issue with the “extreecord” evidence submitted in support of the Motion to
Stay. Although the Court’s review of the merits should be limited to the State
Engineer’s record, its review of the othdRAP 8(c) factors must be based on
“specific facts and affidavits supportiragsertions that these factors exisfich.
Coal. of Radioactive MateridUsers, Inc. v. Griepentrog45 F.2d 150, 154 (6th
Cir. 1991); see Holtzman v. Schlesingetl4 U.S. 1304, 1309 and n.10 (1973)
(denying application to vacate stgyending writ of certiorari “in light of
respondents' failure to produce affita” to show irreparable harm “in
conjunction with stay application”). lanother case, the Court recently granted a

motion to stay based on a supporting detilamathat attested to matters that post-

dated the State Engineer’s recddgeCase No. 77722. It should so here as well.



C. Appellants Have Made a Substatial Case on the Merits

At this stage, the Appellants need yripresent a substantial case on the
merits when a serious ldgguestion is involved....'Hansen v. Eighth Jud. Dist.
Ct.,, 116 Nev. 650, 659, 6 3d 982, 987 (2000). WheredlCourt cannot determine
the merits “[w]ithout full appellate reviewf the record,” a stay is warranted.
Mikohn Gaming Corp. v. McCred 20 Nev. 248, 254, 80.3d 36, 40 (2004). The
GMP’s merits cannot be fully analyzétrough a cursory xeew, particularly
where: (1) the full State Engineer’s reddhas not been submitted; (2) the GMP
Opponents poison the Court’s consideratbdrthe merits by referencing improper
materials; (3) this case presents mattefsfirst impression with considerable
statewide importance; and (4) the DNRP&ppellants hav@ointed out numerous
legal errors in the district court’s agals. Under these circumstances, the Court
should maintain the GMP while it fully reviews the merits.

1. By Enacting NRS 534.110(7)The Legislature Authorized And
Contemplated A Groundwater Management Plan With Exactly The
Characteristics Of The GMP

a. NRS 534.110(7) Authorized The Sta Engineer To Adopt A
Groundwater Management Plan That Departs From The Prior
Appropriation Doctrine

With NRS 534.110(7), the Legislatuneade a policy decision to expressly

authorize the State Engineer to not “confdmpriority rights” where, as here, the

community has developed a groundwatesnagement plan that complies with



NRS 534.037. Statutes should ‘feenstrued with a view tpromoting, rather than
defeating, legislatie policy behind them.Dep’'t Motor Vehicles & Pub. Safety v.
Lovett 110 Nev. 473, 477, 874 P.2d 1247, 1250 (1994). The Legislature would not
have allowed the State Enger to avoid curtailment by priority only to limit the
State Engineer’s approval of a GMP teedhat strictly enforces priorities.

To the extent this is not clear frometktatutory language, it is demonstrated
in the legislative history. The bill th& codified in NRS 534.110(7), AB 419, was
enacted in 2011 to address the fact theither the Legislature, nor the State
Engineer, wished to curtail by prioritin overappropriatedasins. The bill's
sponsor, Assemblyman Pegoicoechea, noted thdhe bill was designed to
address a growing “numbeof groundwater basinsgn the state that are
overappropriated” and to avoid the devastaeffects of curtailment by priority,
which in addition to other rightspuld also cut off domestic wells:

The State Engineer does not wanb®heavy-handed and have to go

into these basins and regulate bypty, which means junior permits,
where the pumping is curtailed or suspended.

* * *

NRS Chapter 534, and | wartb make sure the Committee
understands, when he moves intgraundwater basin, he is required
to regulate by priority. We do hawveriority numbers assigned to
domestic wells. They also will begelated with the language in this
bill [that requires curtailment if nGMP is approved]l want to make
sure everyone understands that. | kribat will be a big issue in some
areas.



Excerpts from March 30, 2011 Minutes Aésembly Comm. on Gov't Affairs at
pp. 66-69, Ex. 19-2 at 0079, 0081.

The Legislature could have maintath the status quo regarding over-
appropriated basins, which wid have kept the prior appropriation doctrine intact
and left the State Engineer to ciulrthy priority. Instead, the Legislature
established a whole new statutory stmuetregarding Critical Management Area
designation and groundwat@nanagement plan approval. Under the authority
granted by NRS 534.110(7) to deviate fratnict prior appropriation principles,
approval of the GMP was well withthe State Engineer’s discretidbee Checker,
Inc. v. Pub. Serv. Comm’'84 Nev. 623, 629-30, 4462@.981, 985 (1968) (“It is
the universal rule of statutory constractithat wherever a power is conferred by
statute, everything necessary to caowyt the power and make it effectual and
complete will be implied.”). The Legislate recognized that not everyone would
be on board with any partitar proposed plan, which is why it required that only
51% of permit holders approve a GMFeNRS 534.037.

b. There Are Numerous Other Exanples Where The Legislature
Has Rejected Prior Appropriation Principles

Notwithstanding the GMP Opponents’ efotb confuse the Court, the legal
framework that NRS 534.110(7) modified sgatutory, not constitutional, and is
consistent with the Legislature’s pasiodifications to the prior appropriation

doctrine. Nevada did not fully embmagorior appropriation until 1885, some
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twenty-one years after enawent of its ConstitutionSee Reno Smelting, Milling
and Reduction Works v. Stevens?d Nev. 269, 21 RB17 (1889) (acknowledged
in Application of Filippinj 66 Nev. 17, 30, 202 P.2d 53541 (1949). Although
rights that vested prior to enactmenttioé water code must be recognized, prior
appropriation is not a constitatial requirement in NevaddeeNRS 533.085.

Since it is statutory, the Legislatumay modify the prior appropriation
doctrine. “Water rights are subject tegulation under the police power as is
necessary for the general welfarédwn of Eureka v. State Engt08 Nev. 163,
167, 826 P.2d 948, 950 (1992)ting V.L. & S. Co. v. Dist. Gt42 Nev. 1, 171 P.
166 (1918). “As the owner chll water in Nevada, th State has the right to
prescribe how water may be usettl’, citing In re Waters of Manse Spring0
Nev. 280, 287, 108 P.2d 311, 315 (1940). While legislature cannot enact laws
that impair rights that vested prior égmactment of Nevadawater code, “it can
properly ... set up other methods of contrdlilippini, 66 Nev. at 30, 202 P.2d at
541. “Water law seeks to balance a watghts holder’s property rights with the
State’s police power to regulate water rggtdnd the State may therefore prescribe
how water may be usedMountain Falls Acquisition Corp. v. Statho. 74130,
441 P.3d 548, 2019 WL 2305720 at *3 (N&@Q19) (unpublished disposition),
citing Town of Eurekal08 Nev. at 167, 826 P.2d at 99be district court ignored

these authorities.



The bill codified as NRS 534.037 and4110(7) was not the first time the
Legislature acted to alleviate the dra@mieffects of the prior appropriation
doctrine. For example, in 1998e Legislature completelliminated forfeiture of
surface water rights and drasticallyeaed the principle of abandonmefeeAct
of June 8, 1999, 1999 Nev. Stat. 5NRRS 533.060(2) (2000). Specifically, the
Legislature modified NRS 533.060 bylefng subsection (2) and substituting a
new section, which provided: “Rights tbhe use of surface water shall not be
deemed to be lost or otherwise forfeifed the failure to use the water therefrom
for a beneficial purposeSee id. AB 380 (1999). Similarly, discarding a century’s
worth of common law, the Legislature seslg restricted the conditions under
which one could abandon a surface watghtriand set guidelines relating to a
presumption of non-abandonmei@ee NRS 533.060(3) and (4) (2000). These
changes were a radical departure from pinior appropriation doctrine and gave
surface water users unprecedented latitudedidahot previously exist in the law.
Compare idto Manse Spring60 Nev. 280, 108 P.2d at 315.

The 1999 Legislature did not hidd#s purpose. The bill's sponsor,
Assemblywoman Marcia de Bragexpressly stated that “the intent of the measure
was to take forfeiture out dievada’s state surface wgalaw,” a change from the
prior appropriation doctrine that she consatkto be “very important to the people

of Nevada.” March 10, 1®Minutes of the AssemblZomm. on Natural Res.,
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Agric., and Mining, Ex. 19-1 at 0006. Omspeaker at the hearing expressed, “It
was difficult to promote agriculture as viable industry when concerns about
forfeiture and abandonment of surface waights continued to appear.” Ex. 19-1

at 0010. By passing AB 380 and altering existing law, the Legislature elevated the
concerns of farmers ovadherence to the priappropriation doctrine.

Similarly, in 1955, the Legislaturadded language to what is now NRS
534.120 to afford the State Engineerdwidiscretion in maaging groundwater
basins that the State Engineer designfiespecial management. “In the interest
of public welfare, the Stat Engineer is authorizednd directed to designate
preferred uses of water within the respve areas so designated by the State
Engineer and from which the groundwaigibeing depleted....” NRS 534.120(2).
This means, for example, that the StabgiBeer may, in his discretion, deem uses
other than irrigation to be preferred usasd deny irrigation applications, even
when they have an earlier priority dageeNevada Div. WateRes. Designated

Basin Map http://water.nv.gov/mapping/ma/designated basinmap.pdf

As with these examples, NRS 534/08nd NRS 534.110(7) implement the
Legislature’s policy to deviate from pri@ppropriation. “The existence of facts
which would support the legislative judgment is presumédién v. State 100
Nev. 130, 134, 676 P.2d 792, 795 (1984)e Tecord here contains numerous

examples of the negative impacts oa tiamond Valley community should strict
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enforcement of priorities occur, includifmankruptcies, loaefaults, an exodus
from Eureka County, increagdurden on social services, potential collapse of the
local economy, decreased tax base, awdkmt infestation and weed problems
arising from abandoned fields. Ex. 1 (RQA-12, 14-15, 225, 244, 288, 459); Ex.
20 (ROA 547-548, 588-59%94-595, 704-706, 734,38-740). The district court
could not, under the guise of statutoryenpretation, makea contrary policy
decision.See Vineyard Land & Stock Ca.Fourth Jud. Dist. Ct.42 Nev. 1, 171
P. 166, 168 (1918) (“It is also a well-knowuie that the courts have nothing to do
with the general policy of the law.”see alsdBacher v. State Eng'r122, Nev.
1110, 1121, 146 P .3d 793, 800 (2006) (couay not substitute its judgment).
2. The GMP Does Not Impair Vested Rights

The district court readd the incongruous colsion that the GMP’s 35-
year horizon for bringing the basintanbalance compliewith NRS 534.037 but
impairs vested rights because it alloa@ntinued pumping above the perennial
yield. Ex. 2 at 15:1-16:7, 23:5-25:6. Segjiaside that there is no evidence that the
GMP will impair vested rights, if theaute authorizes the GMP’s implementation
time frame, and none of the GMP @pents contends the statute is
unconstitutional, the district court’s anakysiecessarily fails. In opposing the stay,
the GMP Opponents perpetuate the distdourt’s faulty analysis yet fail to

address its inherent inconsistency.
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The district court’s conclusion issa circular because the GMP reduces
pumping and stabilizes the water table enefit all water users in Diamond
Valley, including vested rights. Ex. 1 (ROA 235). The only way to immediately
reduce pumping to the perennial yieldtlzs GMP Opponents urge, is to curtail by
priority, which is exactly what the Legislature sought to avoid.

The Legislature did not require the State Engineer to look at effects on
vested rights as part of a GMP appropebcess, even though it understood that
groundwater pumping in over-appropriatesins was affecting surface resources:

Typically, that is a problem we are seeing out there with

overappropriated basins. We are sgaieclining surface water resources

available. Unfortunately, in manfoverappropriated lsns], we have

exceeded [the perennial yield] and theve declining water tables, which
ultimately will impact both sdace and groundwater levels.

Excerpts Mins. of March 30, 2011 Assemigmm. on Gov'’t Affairs, Ex. 19-2 at
0080-0081. Yet, as the State Engineer aiotikee statutory langga and legislative
history fail support the notion that vesteghts must be mitigated by the GMP. Ex.

1 (ROA 12, note 42) (noting AB 419, adginally proposed, would have required
the State Engineer “to consider thmelationship between surface water and
groundwater in the basin,” but that langaavas amended out tife bill after the
First Reprint). Finally, vested rights are not subject to the GMP. Ex. 1 (ROA 229,

240). Because the GMP Opponents fully exsdheir vested rights through their
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mitigation permits, there is simply no evidenthat the GMP impairs vested rights.
Ex. 3-10; Ex. 3-11; Ex. 10-14; Ex. 10-15.

3. The GMP Preserves The State Engineer’s Authority To
Manage The Basin And Complies With Nevada Law

The district court’'s conclusion thahe GMP runs afoul of the statutory
beneficial use and changppication requirements disragls the State Engineer’s
broad authority to managedesignated groundwater basBeeNRS 534.120(2).
By suspending deadlines for proving beaidi use, and decling to engage in
forfeiture and abandonment proceedings mptoapproval of the GMP, the State
Engineer properly exercised his discretioratoid the wasteful “use it, or lose it”
incentives of prior appropriation that haeentributed to the current overdraft
situation in Diamond Valley. Ex. 1 (ROA 10-11, 18).

Although the GMP allows water to lmeoved from one welto another, no
well may exceed the existing duty aldgaassigned by the State Engineer. Ex. 1
(ROA 236-237). The State Engineer cotieaoted that the temporary movement
of water allowed in the GMP closely tkacthe existing law regarding temporary
change applications in NRS 533.34b(%including notice and hearing if
impairment is possible) and still requsréhe application of NRS 533.370 for new
wells or increased withdrawals that erd one year. Ex. 1 (BA 8-9). Because the
GMP mandates metering and gahized data collection, the State Engineer will

have more information than ever as hdisposal, allowing him to analyze and
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mitigate any conflicts if they occur andake adjustments as needed based upon
the best available data. Ex. 1 (RQ&-17, 237-239, 463-464). The pumping
reductions will be informedoy robust groundwater monitoring to ensure that
stabilization of the water table is ocong. Ex. 1 (ROA 16-17, 237-239, 464). The
district court should not have secogdessed the State Engineer’'s thinkargd
discretion to use his specialized knowledmed expertise with regard to these
elements in the approved GMBee Bacherl22, Nev. at 1121, 146 P .3d at 800.

D. The GMP Opponents Offer Only Sgeculation — Not Evidence — of
Alleged Harm

To support their irreparable harngament, the GMP Opponents regurgitate
the identical factually unsupported anadygmbraced by the district court and
mislead the Court regarding their ghts.” The only rights held by Renner and
Sadler that are subject to the GMP are junior to May 12, 1960 and would be 100%
curtailed without the GMP. Ex. IROA 503-509) (showing Renner with
November 2, 1960, Septemb#7, 1977 and February 16978 priority dates and
Sadler with December 13, 1965 anddember 22, 1976 priority dates).

Sadler and the Baileys have mitigation rights thanatesubject to the GMP

and that allow them to exerciskeir vested rights through wel6Ex. 1 (ROA

2 The Baileys falsely assert they hame mitigation rights. The face of their
mitigation permit shows otherwise. Ex. 3-Moreover, WilfredBailey testified he

Is at least partially responsible for drying his own springs, and his farm is more
productive using his mitigeon well. Ex. 10-14. That is help, not harm.
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218); Ex. 3-10; Ex. 3-11; Ex. 10-14; Ex. 10-15. To that end, they have drilled wells
in their spring complexes, so even ifegey groundwater perminore junior than
May 12, 1960 were curtailecbmpletely, Sadler's and the Baileys’ springs would
not discharge from the surfadéx. 3-10; Ex. 3-11; Ex. 10-15. With or without the
GMP, Sadler and the Baileygould continue to pumgthe same amount of water
that their mitigation rights allonSee id.Renner only recently applied to the State
Engineer to do the same thing. Ex13- None of the GMP Opponents can prove
that their springs would start to ragain if the GMP were not in place.

The only GMP Opponents who have sengroundwater permits that are
subject to the GMP are the Baileys. BEx(ROA 499-501). Ay alleged harm to
those rights during the appeal can ddrassed by exempting them from the GMP
as part of the stay, a point the Bailegle not dispute. With this mitigable
exception, there is no ewdce that the GMP’s continued existence while this
appeal is pending will causlee GMP Opponents any harm.

Based on the Court’s case load and agasges report, this appeal could take
18-36 months to be resolved. Durititat time, the GMP will require pumping
reductions Ex. 1 (ROA 235, 510). If the Coudoes not decide the appeal until
2023, in the interim, the GMP would requithat cumulative pumping be reduced
by 10% of what was alloveein GMP Year 1 (2019). Ex. 1 (ROA 510). Even with

the GMP’s banking provisions that allow anused portion of an annual allocation

16



to be carried over to a subsequentgation season, thereillvnever be a net
increase of water withdrawals from thgu#er compared to pre-GMP conditions.
Ex. 1 (ROA 234, 510). Water can only lmarried over because it was not
withdrawnfrom the aquifer in a preous year. Ex. 1 (ROA 234).

The GMP Opponents’ hypothetical examples of wimatld happen were the
GMP to remain in effect while the appaalpending are purely speculative and
therefore are not proof of irreparable ha®ee In re Excdhnovations, Ing.502
F.3d 1086, 1098 (9th Cir. 2007) (“Spedita injury cannot be the basis for a
finding of irreparable harm.”)Nevada v. United State864 F. Supp. 3d 1146,
1156 (D. Nev. 2019) (alleged “harms, including environmental injury, are too
speculative to rise to the level of trexjuired likelihood of reparable harm?).

In lieu of actual evidence, the GMPpfbnents assert that simply because
the district court concluded the GMPolated Nevada law and affected their
property rights, they are harmed. The muvi@r a stay pending appeal is always
the losing party, and the district courillvihave always construed the law against
that party. That alone does not prohibistay or even suggest that a stay will
irreparably harm the winning partgee NAACP v. TrumB21 F.Supp.3d 143, 147
D.D.C. 2018). And simply because properights may be at issue does not by
itself constitute irreparable harrBee Hamm v. Arrowcreek Homeowners' Ass'n

124 Nev. 290, 298, 183 P.3d 89H)1 (2008) (rejectingsasertion of irreparable
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harm from placement of lien on reptoperty). The GMP Opponents must still
prove irreparable harm, wdih they have not don&ee id.

Should the GMP Opponents prove iretfuture that the GMP is causing
them harm, they can bring an as-appliehallenge at that time. “That the
regulation may be invalid as applied eftain] cases ... does not mean that the
regulation is facially invalid because it is without statutory authorityN'S. v.
Nat'l Ctr. for Immigrants' Rights, Inc502 U.S. 183, 188 (1991). “[T]he fact that
petitioner can point to a hypothetical casewhich the rule might lead to an
arbitrary result does not rendée rule” facially invalid Am. Hosp. Ass’n v. NLRB
499 U.S. 606, 619 (19913ee also EPA v. EME Hom€ity Generation, L.R.572
U.S. 489, 524 (2014) (“The possibility th#te rule, in uncommon particular
applications, might exceed [the agejwystatutory authority does not warrant
judicial condemnation of the rule in ientirety.”). In the event some type of
irreparable harm materializes from tl@&MVP’s continued existence, the State
Engineer maintains his authority to “makelsuules, regulations and orders as are
deemed essential forglwelfare of the areavolved.” NRS 534.120.

E. The DNRPCA Appellants Have Adequ#ely Demonstrated Irreparable
Harm Absent a Stay

Unlike the GMP Opponents, the [RPCA Appellants provided actual
evidence of irreparable harm should the BBERbt remain in place. The declarations

submitted in support of the Motion toa$tindicate that #tn DNRPCA Appellants
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made farming decisions in reliance dme 2020 share allocations and made
significant investments to reduce water tres are irretrievable should curtailment

be required. Ex. 3-2 1134, 37; Ex. 3-4 B]48. These were made in reliance on the
good-faith development of a GMP that tHaslieved was consistent with what the

Legislature expected when enacting $IB34.110(7) and 534.037. Ex. 3-2 37,
Ex. 3-4 7. The pumping reductions raedi by the GMP could not be achieved

absent such investments, yet such stweents are useless if curtailment is
inevitable. Ex. 3-2 37; Ex. 3-4 8.

The GMP Opponents offer no evidencedispute that the district court’s
Order essentially deems only two types pdééns lawful: (1) one that involves
voluntary actions by senior right holderstijer sale of their water to juniors or
implementation of water-efficient irrigan practices encouraged by payments
from juniors); or (2) one that involves colafe curtailment of rights that post-date
May 12, 1960. Their flippansuggestions of other plan alternatives ignores the
evidence that those elememtisher already exist in ¢(6@GMP or were rejected as
unworkable because, absent the senghtrholders changing their practices, the
juniors would have to reduce their usez&o, i.e. total cudilment. Ex. 3-2 {122-
24. A GMP that involves complete or neadymplete curtailment of junior rights
is no different than what could be acled without a GMP and would not justify

any investments in water-saving @ologies. Ex. 3-2 137; Ex. 3-4 {8.
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The impending deadline in NRS 534.170(lso constitutes irreparable
harm. In cavalier disregard for the thousanfi$iours that were spent to develop
the GMP, the district court and éhGMP Opponents contend the DNRPCA
Appellants should simply start working nam a new plan. To do so would deny
them of the benefits afforded them tine Legislature and ould be a monumental
waste of time when the etiisg GMP complies with Nevada law. Ex. 3-2 {123-24.

Even should the DNRPCA Appellants lberced to restart the planning
process, there is insufficient time get a new plan approved within the time
constraints of NRS 534.110(7). Ex.234120, 38. The DNRPCA Appellants
already explored numerous different plaptions and rejected those that would
require complete or near-complete ailment. Yet the arguments of the GMP
Opponents, if accepted, wodkhd to no other acceptalgian than one that allows
the seniors to continue to pump the fullamt of their permits and the juniors to
pump nothing. This is irreparable harmed.

F.  The Object of the Appeal — to Inplement the GMP and Be Allowed to
Achieve its Objectives — Will be Frustrated Absent a Stay

Notwithstanding the district court and the GMP Opponents’
mischaracterization, the purpose of thisegips to keep the GMP in place in order
to achieve its objectives to reduce pumpirggtore aquifer health, and maintain
the economic and social vitality of Eaka County. Absent the continued

implementation of the GMP, these olijees will be derailed. Pumping will
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continue unabated, leadj to the associated negative impacts on groundwater
levels. And in 2025, the majority of grodwater users could be ordered to cease
irrigating entirely.

The GMP Opponents do not dispute thederce that a positive trend in
groundwater levels has coincided wilie water-saving measures employed in
anticipation and implementation of the GMP. Ex. 3-2 30; Ex. 3-3 {8; Ex. 3-4 114-
5. They also do not dispute ththe holders of a majority &fenior rights approved
the GMP. Ex. 1 (ROA 4); Ex. 3-2 119. &nher words, most of those who, without
a GMP, would not need to reduce theiater use want to see the GMP get
implemented for the benefit @fiamond Valley as a whole.

If no stay is issued, but the Couultimately upholds the GMP, the
intervening delay will havesquandered the opportunity ameliorate the over-
pumping problem. The pre-GMP conditiosggnal that, absent the GMP, the
groundwater levels will continue to decliriehis Court’s precedent indicates that a
stay should issue under precisely these circumstaBees Mikohn Gamindl20
Nev. at 251, 89 P.3d at 3Reither the GMP Opponents nor the district court even
addressed this binding authority.

G. The Equities Favor a Stay
The vitriolic tenor of the GMPOpponents’ attacks on the DNRPCA

Appellants has no justification and umsupported by the record. Preliminarily,

21



Sadler and Renner’s accusation that “junpsrority irrigators” have “unclean
hands” is odd because that is their istaais well; they do not own any senior
certificates and all their statutory permpisst-date May 121960. Ex. 1 (499-509).
It's a strange case of the pot calling the kettle black.

The junior right holders towardshem the GMP Opponents spew so much
venom have done nothing inequitabley exercising their duly approved
groundwater appropriations. Just like theri®rs,” the junior appropriators have
been working their farms in good-faitteliance on, and ircompliance with,
permits issued by the State Engineer. Mahyheir permits have “junior” status
only by happenstance; theggpeopriators would not learn until 60 years after they
filed their applications with the StatEngineer that the distinction between
“seniors” who can exercise the full amouit their permits and “juniors” who
could be cut off completely would dday 12, 1960. As to hundreds of junior
appropriators, only a matter of days, week months separate them from this
dividing line. Ex. 1 (ROA 499-509). Bhgood-faith exercise of duly issued
groundwater permits for 60 years does constitute “unlean hands.”

Likewise, there is nothing inequitablabout working in good faith to
develop a groundwater management pillaat the DNRPCA Appellants believe
complied with NRS 534.037 andlas consistent with theegislature’s intent in

enacting NRS 534.110(7). The DNRP@pellants constitute junicand senior
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permit holders, and a majority eénior permit holders support the GMP. Indeed,
the Baileys ar¢he onlysenior permit holders tchallenge the GMP.

The venomous tone of the GMP Oppots attacks and their egregious
mischaracterization of the DNRPCA Aplaats are hardly what comes to mind
when considering what is equitable.

“[E]quity” is a synonym of right and justice; that fairness, justness and

right dealing should dominate all transactions and practices ... It

requires that one should do untthers as, in equity and good

conscience, he would have them wdo him, if their positions were

reversed. ... Its compulsion is one of fair play.
Ortiz v. Lane 590 P.2d 1168, 1171 (N.M. 1979) (titens and quotations omitted).
If the GMP Opponents’ water rights had ayMiB, 1960 priority date, it is difficult
to imagine them engaging in the sametics they employ here. None of their
caustic arguments alters the clusoon that equity favors a stay.

CONCLUSION

The GMP Opponents’ efforts to demze Appellants is misguided and
misleading. A stay that keeps the GMPplace during the appeal is equitable in
light of the demonstrated harms to #ppellants should a stay not issue and the
absence of harm to the GMP Opponents wvileeeCourt to issue a stay. Given that
this appeal presents an issue afstfiimpression and has serious statewide

implications, and the DNRPCA Appellantave identified numeus legal errors

in the district court’s Order, they respectfully requbst their motion be graed.
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AFFIRMATION
The undersigned does hereby affirmattbthe preceding document does not

contain the social security number of any person.

Date: July 15, 2020

/s/ Debbie Leon