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Appellants DIAMOND NATURAL RESOURCES PROTECTION & 

CONSERVATION ASSOCIATION; J&T FARMS, LLC; GALLAGHER FARMS 

LLC; JEFF LOMMORI; M&C HAY; CONLEY LAND & LIVESTOCK, LLC; 

JAMES ETCHEVERRY; NICK ETCHEVERRY; TIM HALPIN; SANDI 

HALPIN; DIAMOND VALLEY HAY COMPANY, INC.; MARK MOYLE 

FARMS LLC; D.F. & E.M. PALMORE FAMILY TRUST; WILLIAM H. 

NORTON; PATRICIA NORTON; SESTANOVICH HAY & CATTLE, LLC; 

JERRY ANDERSON; BILL BAUMAN; AND DARLA BAUMAN (collectively, 

“DNRPCA Appellants”)1 file this Reply in Support of Emergency Motion Under 

NRAP 27(e) for Stay Pending Appeal (Relief Requested by July 10, 2020) 

(“Motion to Stay”).  

This reply is based on the following points and authorities, the exhibits 

attached hereto, and the exhibits attached to the Motion to Stay. 

/// 

/// 

/// 

///

 
1 After the Motion to Stay was filed, the Court granted the motion to modify the 
caption so that the State Engineer and Eureka County are now correctly referenced 
as Appellants. As a result, movants now refer to themselves as “DNRPCA 
Appellants” to distinguish themselves from the other Appellants.  
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INTRODUCTION 

In arguing against a stay, the GMP Opponents transform this administrative 

review case into an evidentiary free for all. The law is clear that, when reviewing 

the merits of the State Engineer’s GMP approval, the Court must limit itself to the 

record. Only when analyzing the other NRAP 8(c) factors may the Court review 

outside evidence, such as the declarations submitted by the DNRPCA Appellants. 

By referencing extra-record materials for their “merits” arguments, the GMP 

Opponents acknowledge that the record alone – without their improper effort to 

augment it – supports the GMP. Their off-limits material also violates the district 

court’s order in limine and has the sole purpose of misleading the Court. 

For all their bluster and deception regarding the supposed evils of Diamond 

Valley’s groundwater development, the GMP Opponents fail to demonstrate any 

harm should the GMP remain in effect during the appeal. Rather, as did the district 

court, they speculate about hypothetical scenarios that bear no causal connection to 

the GMP. Since the GMP requires pumping reductions (which absent the GMP, 

would not be mandated until 2025), the GMP benefits the aquifer and those using 

it. Although the GMP allows banking of water for use in a subsequent year, there 

still will be a net decrease over time in the amount of groundwater withdrawn.  

The GMP Opponents’ attacks on the GMP are therefore self-defeating. They 

ask the Court to revert to a time when the aquifer was being continuously depleted 
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by groundwater users being able to pump the full amount of their permitted rights. 

And the only groundwater management plan they deem acceptable is one that 

requires 60% of groundwater permit holders to cease pumping entirely, terminate 

their farming operations, and find somewhere else to eke out a livelihood, while 

the other 40% change nothing. That is precisely what the Legislature sought to 

avoid when authorizing the groundwater management plan legislation. 

Mimicking the district court’s erroneous conclusions, the GMP Opponents 

render meaningless NRS 534.110(7) by arguing that anyone with a water right 

junior to May 12, 1960 must be cut off entirely. If the Legislature intended that 

result, it would not have created an exception to curtailment by strict priority. It 

would have done nothing. The statutory language expressly allows a GMP like the 

one adopted in Diamond Valley. 

The Court should look beyond the GMP Opponents’ distortion of the record 

and venomous attacks on the Appellants to keep the NRAP 8(c) factors in focus. 

The question for the Court is, given that this case requires the Court to decide 

issues of first impression and evaluate the GMP on an administrative record the 

Court has not yet seen, what irreparable harm would exist should the GMP remain 

in place for the next 18-36 months this appeal may be pending? Because the 

Baileys’ “senior” permits can be carved out of the GMP as part of a stay, and no 

other senior has challenged the GMP, the answer is an emphatic “none.”     
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ARGUMENT 

A. The GMP Opponents Ask the Court to Judge the Merits by Looking 
Outside the Record 
 
By improperly referencing extra-record material for their “merits” argument, 

the GMP Opponents underscore one of the district court’s many errors. A court’s 

review of a State Engineer’s decision is limited to the administrative record. Revert 

v. Ray, 95 Nev. 782, 786, 603 P.2d 262, 264 (1979). The district court repeatedly 

relied on extra-record information when reviewing the petitions for judicial review. 

Ex. 2 (notes 10, 19-22, 40, 166-168). Not only did this run afoul the most basic 

principle of judicial review, but it also contradicted the district court’s own order in 

limine, which barred the GMP Opponents from presenting the exhibits attached to 

their opposition. Exs. 15, 16, 17, 18. These materials should be stricken. See In re 

Discipline of Serota, 129 Nev. 631, 637, 309 P.3d 1037, 1040 n.5 (2013).   

Although extra-record materials should be summarily disregarded when 

looking at the merits, should the Court nevertheless consider them, the DNRPCA 

Appellants address two specific matters because, by including them, the GMP 

Opponents seek to seriously mislead the Court. First, the GMP Opponents’ 

reference a power point presentation allegedly made by the former State Engineer 

at a 2016 conference, which in addition to being beyond the scope of the Court’s 

review, is neither relevant, binding, nor a reliable statement of the law. The petition 

to adopt the GMP at issue in this appeal was not even presented to the State 
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Engineer until August 20, 2018, some two years after the 2016 presentation. Ex. 1 

(ROA 2). The State Engineer could not have made a definitive legal assessment of 

a final document that was not yet submitted. Moreover, the State Engineer is not a 

lawyer, and the presentation was not made in a legal or administrative proceeding 

to which judicial estoppel would apply. Finally, the State Engineer is not bound by 

stare decisis, much less an informal statement made at a conference. Desert Irr., 

Ltd. v. State, 113 Nev. 1049, 1058, 944 P.2d 835, 841 (1997). 

Second, the GMP Opponents’ reference to failed legislative efforts in 2017 

(adopted by the district court) cannot be considered when interpreting the 

Legislature’s intent in 2011. This Court “proscribes the use of a legislator's 

[subsequent] statement of opinion as a means of divining legislative intent.” A-

NLV-Cab Co. v. State, Taxicab Auth., 108 Nev. 92, 95, 825 P.2d 585, 587 (1992), 

citing Cal. Teachers Ass'n v. San Diego Com. Coll. Dist., 621 P.2d 856 (Cal. 

1981). “Statutes are construed by the courts with reference to the circumstances 

existing at the time of the passage. The interpretation placed upon an existing 

statute by a subsequent group of Congressmen who are promoting legislation and 

who are unsuccessful has no persuasive significance here.” United States v. Wise, 

370 U.S. 405, 411, (1962). “Congressional inaction lacks persuasive significance 

because several equally tenable inferences may be drawn from such inaction, 

including the inference that the existing legislation already incorporated the offered 
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change.” Central Bank of Denver, N.A. v. First Interstate Bank of Denver, N.A., 

511 U.S. 164, 187 (1994).  

The Court’s task is to interpret the intent of the Legislature as a whole at the 

time NRS 534.110(7) and NRS 534.037 were enacted. Sadler and Renner’s Ex. 7 

says nothing about the Legislature’s intent in 2011 and should be disregarded. 

B. Extra-Record Information Can Only Be Considered to Determine 
Whether the Object of the Appeal Will be Frustrated and Irreparable 
Harm Exists  
 
Ironically, given their flouting of the scope of review, Sadler and Renner 

take issue with the “extra-record” evidence submitted in support of the Motion to 

Stay. Although the Court’s review of the merits should be limited to the State 

Engineer’s record, its review of the other NRAP 8(c) factors must be based on 

“specific facts and affidavits supporting assertions that these factors exist.” Mich. 

Coal. of Radioactive Material Users, Inc. v. Griepentrog, 945 F.2d 150, 154 (6th 

Cir. 1991); see Holtzman v. Schlesinger, 414 U.S. 1304, 1309 and n.10 (1973) 

(denying application to vacate stay pending writ of certiorari “in light of 

respondents' failure to produce affidavits” to show irreparable harm “in 

conjunction with stay application”). In another case, the Court recently granted a 

motion to stay based on a supporting declaration that attested to matters that post-

dated the State Engineer’s record. See Case No. 77722. It should so here as well. 
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C. Appellants Have Made a Substantial Case on the Merits 

At this stage, the Appellants need only “present a substantial case on the 

merits when a serious legal question is involved….” Hansen v. Eighth Jud. Dist. 

Ct., 116 Nev. 650, 659, 6 P.3d 982, 987 (2000). Where the Court cannot determine 

the merits “[w]ithout full appellate review of the record,” a stay is warranted. 

Mikohn Gaming Corp. v. McCrea, 120 Nev. 248, 254, 89 P.3d 36, 40 (2004). The 

GMP’s merits cannot be fully analyzed through a cursory review, particularly 

where: (1) the full State Engineer’s record has not been submitted; (2) the GMP 

Opponents poison the Court’s consideration of the merits by referencing improper 

materials; (3) this case presents matters of first impression with considerable 

statewide importance; and (4) the DNRPCA Appellants have pointed out numerous 

legal errors in the district court’s analysis. Under these circumstances, the Court 

should maintain the GMP while it fully reviews the merits. 

1. By Enacting NRS 534.110(7), The Legislature Authorized And 
Contemplated A Groundwater Management Plan With Exactly The 
Characteristics Of The GMP 

 
a. NRS 534.110(7) Authorized The State Engineer To Adopt A 

Groundwater Management Plan That Departs From The Prior 
Appropriation Doctrine 

 
With NRS 534.110(7), the Legislature made a policy decision to expressly 

authorize the State Engineer to not “conform to priority rights” where, as here, the 

community has developed a groundwater management plan that complies with 
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NRS 534.037. Statutes should be “construed with a view to promoting, rather than 

defeating, legislative policy behind them.” Dep’t Motor Vehicles & Pub. Safety v. 

Lovett, 110 Nev. 473, 477, 874 P.2d 1247, 1250 (1994). The Legislature would not 

have allowed the State Engineer to avoid curtailment by priority only to limit the 

State Engineer’s approval of a GMP to one that strictly enforces priorities.  

To the extent this is not clear from the statutory language, it is demonstrated 

in the legislative history.  The bill that is codified in NRS 534.110(7), AB 419, was 

enacted in 2011 to address the fact that neither the Legislature, nor the State 

Engineer, wished to curtail by priority in overappropriated basins. The bill’s 

sponsor, Assemblyman Pete Goicoechea, noted that the bill was designed to 

address a growing “number of groundwater basins in the state that are 

overappropriated” and to avoid the devastating effects of curtailment by priority, 

which in addition to other rights, could also cut off domestic wells: 

The State Engineer does not want to be heavy-handed and have to go 
into these basins and regulate by priority, which means junior permits, 
where the pumping is curtailed or suspended. 
 
* * * 
 
NRS Chapter 534, and I want to make sure the Committee 
understands, when he moves into a groundwater basin, he is required 
to regulate by priority. We do have priority numbers assigned to 
domestic wells. They also will be regulated with the language in this 
bill [that requires curtailment if no GMP is approved]. I want to make 
sure everyone understands that. I know that will be a big issue in some 
areas. 
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Excerpts from March 30, 2011 Minutes of Assembly Comm. on Gov’t Affairs at 

pp. 66-69, Ex. 19-2 at 0079, 0081. 

The Legislature could have maintained the status quo regarding over-

appropriated basins, which would have kept the prior appropriation doctrine intact 

and left the State Engineer to curtail by priority. Instead, the Legislature 

established a whole new statutory structure regarding Critical Management Area 

designation and groundwater management plan approval. Under the authority 

granted by NRS 534.110(7) to deviate from strict prior appropriation principles, 

approval of the GMP was well within the State Engineer’s discretion. See Checker, 

Inc. v. Pub. Serv. Comm’n, 84 Nev. 623, 629–30, 446 P.2d 981, 985 (1968) (“It is 

the universal rule of statutory construction that wherever a power is conferred by 

statute, everything necessary to carry out the power and make it effectual and 

complete will be implied.”). The Legislature recognized that not everyone would 

be on board with any particular proposed plan, which is why it required that only 

51% of permit holders approve a GMP. See NRS 534.037. 

b. There Are Numerous Other Examples Where The Legislature 
Has Rejected Prior Appropriation Principles 
 

Notwithstanding the GMP Opponents’ efforts to confuse the Court, the legal 

framework that NRS 534.110(7) modified is statutory, not constitutional, and is 

consistent with the Legislature’s past modifications to the prior appropriation 

doctrine. Nevada did not fully embrace prior appropriation until 1885, some 
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twenty-one years after enactment of its Constitution. See Reno Smelting, Milling 

and Reduction Works v. Stevenson, 20 Nev. 269, 21 P. 317 (1889) (acknowledged 

in Application of Filippini, 66 Nev. 17, 30, 202 P.2d 535, 541 (1949). Although 

rights that vested prior to enactment of the water code must be recognized, prior 

appropriation is not a constitutional requirement in Nevada. See NRS 533.085.  

Since it is statutory, the Legislature may modify the prior appropriation 

doctrine. “Water rights are subject to regulation under the police power as is 

necessary for the general welfare.” Town of Eureka v. State Eng'r, 108 Nev. 163, 

167, 826 P.2d 948, 950 (1992), citing V.L. & S. Co. v. Dist. Ct., 42 Nev. 1, 171 P. 

166 (1918). “As the owner of all water in Nevada, the State has the right to 

prescribe how water may be used.” Id., citing In re Waters of Manse Spring, 60 

Nev. 280, 287, 108 P.2d 311, 315 (1940). While the legislature cannot enact laws 

that impair rights that vested prior to enactment of Nevada’s water code, “it can 

properly … set up other methods of control.” Filippini , 66 Nev. at 30, 202 P.2d at 

541. “Water law seeks to balance a water rights holder’s property rights with the 

State’s police power to regulate water rights, and the State may therefore prescribe 

how water may be used.” Mountain Falls Acquisition Corp. v. State, No. 74130, 

441 P.3d 548, 2019 WL 2305720 at *3 (Nev. 2019) (unpublished disposition), 

citing Town of Eureka, 108 Nev. at 167, 826 P.2d at 950. The district court ignored 

these authorities. 
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The bill codified as NRS 534.037 and 534.110(7) was not the first time the 

Legislature acted to alleviate the draconian effects of the prior appropriation 

doctrine. For example, in 1999, the Legislature completely eliminated forfeiture of 

surface water rights and drastically altered the principle of abandonment. See Act 

of June 8, 1999, 1999 Nev. Stat. 515; NRS 533.060(2) (2000). Specifically, the 

Legislature modified NRS 533.060 by deleting subsection (2) and substituting a 

new section, which provided: “Rights to the use of surface water shall not be 

deemed to be lost or otherwise forfeited for the failure to use the water therefrom 

for a beneficial purpose.” See id.; AB 380 (1999). Similarly, discarding a century’s 

worth of common law, the Legislature severely restricted the conditions under 

which one could abandon a surface water right and set guidelines relating to a 

presumption of non-abandonment. See NRS 533.060(3) and (4) (2000). These 

changes were a radical departure from the prior appropriation doctrine and gave 

surface water users unprecedented latitude that did not previously exist in the law. 

Compare id. to Manse Spring, 60 Nev. 280, 108 P.2d at 315.  

The 1999 Legislature did not hide its purpose. The bill’s sponsor, 

Assemblywoman Marcia de Braga, expressly stated that “the intent of the measure 

was to take forfeiture out of Nevada’s state surface water law,” a change from the 

prior appropriation doctrine that she considered to be “very important to the people 

of Nevada.” March 10, 1999 Minutes of the Assembly Comm. on Natural Res., 
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Agric., and Mining, Ex. 19-1 at 0006. One speaker at the hearing expressed, “It 

was difficult to promote agriculture as a viable industry when concerns about 

forfeiture and abandonment of surface water rights continued to appear.” Ex. 19-1 

at 0010. By passing AB 380 and altering existing law, the Legislature elevated the 

concerns of farmers over adherence to the prior appropriation doctrine. 

Similarly, in 1955, the Legislature added language to what is now NRS 

534.120 to afford the State Engineer wide discretion in managing groundwater 

basins that the State Engineer designates for special management. “In the interest 

of public welfare, the State Engineer is authorized and directed to designate 

preferred uses of water within the respective areas so designated by the State 

Engineer and from which the groundwater is being depleted….” NRS 534.120(2). 

This means, for example, that the State Engineer may, in his discretion, deem uses 

other than irrigation to be preferred uses and deny irrigation applications, even 

when they have an earlier priority date. See Nevada Div. Water Res. Designated 

Basin Map, http://water.nv.gov/mapping/maps/designated_basinmap.pdf. 

As with these examples, NRS 534.037 and NRS 534.110(7) implement the 

Legislature’s policy to deviate from prior appropriation. “The existence of facts 

which would support the legislative judgment is presumed.” Allen v. State, 100 

Nev. 130, 134, 676 P.2d 792, 795 (1984). The record here contains numerous 

examples of the negative impacts on the Diamond Valley community should strict 
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enforcement of priorities occur, including bankruptcies, loan defaults, an exodus 

from Eureka County, increased burden on social services, potential collapse of the 

local economy, decreased tax base, and rodent infestation and weed problems 

arising from abandoned fields. Ex. 1 (ROA 11-12, 14-15, 225, 244, 288, 459); Ex. 

20 (ROA 547-548, 588-592, 594-595, 704-706, 734, 738-740). The district court 

could not, under the guise of statutory interpretation, make a contrary policy 

decision. See Vineyard Land & Stock Co. v. Fourth Jud. Dist. Ct., 42 Nev. 1, 171 

P. 166, 168 (1918) (“It is also a well–known rule that the courts have nothing to do 

with the general policy of the law.”); see also Bacher v. State Eng’r, 122, Nev. 

1110, 1121, 146 P .3d 793, 800 (2006) (court may not substitute its judgment).  

2. The GMP Does Not Impair Vested Rights 

The district court reached the incongruous conclusion that the GMP’s 35-

year horizon for bringing the basin into balance complies with NRS 534.037 but 

impairs vested rights because it allows continued pumping above the perennial 

yield. Ex. 2 at 15:1-16:7, 23:5-25:6. Setting aside that there is no evidence that the 

GMP will impair vested rights, if the statute authorizes the GMP’s implementation 

time frame, and none of the GMP Opponents contends the statute is 

unconstitutional, the district court’s analysis necessarily fails. In opposing the stay, 

the GMP Opponents perpetuate the district court’s faulty analysis yet fail to 

address its inherent inconsistency. 
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The district court’s conclusion is also circular because the GMP reduces 

pumping and stabilizes the water table to benefit all water users in Diamond 

Valley, including vested rights. Ex. 1 (ROA 235). The only way to immediately 

reduce pumping to the perennial yield, as the GMP Opponents urge, is to curtail by 

priority, which is exactly what the Legislature sought to avoid. 

The Legislature did not require the State Engineer to look at effects on 

vested rights as part of a GMP approval process, even though it understood that 

groundwater pumping in over-appropriated basins was affecting surface resources: 

Typically, that is a problem we are seeing out there with 
overappropriated basins. We are seeing declining surface water resources 
available. Unfortunately, in many [overappropriated basins], we have 
exceeded [the perennial yield] and we have declining water tables, which 
ultimately will impact both surface and groundwater levels. 

Excerpts Mins. of March 30, 2011 Assembly Comm. on Gov’t Affairs, Ex. 19-2 at 

0080-0081. Yet, as the State Engineer noted, the statutory language and legislative 

history fail support the notion that vested rights must be mitigated by the GMP. Ex. 

1 (ROA 12, note 42) (noting AB 419, as originally proposed, would have required 

the State Engineer “to consider the relationship between surface water and 

groundwater in the basin,” but that language was amended out of the bill after the 

First Reprint). Finally, vested rights are not subject to the GMP. Ex. 1 (ROA 229, 

240). Because the GMP Opponents fully exercise their vested rights through their 
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mitigation permits, there is simply no evidence that the GMP impairs vested rights. 

Ex. 3-10; Ex. 3-11; Ex. 10-14; Ex. 10-15. 

3. The GMP Preserves The State Engineer’s Authority To 
Manage The Basin And Complies With Nevada Law 
 

The district court’s conclusion that the GMP runs afoul of the statutory 

beneficial use and change application requirements disregards the State Engineer’s 

broad authority to manage a designated groundwater basin. See NRS 534.120(2). 

By suspending deadlines for proving beneficial use, and declining to engage in 

forfeiture and abandonment proceedings prior to approval of the GMP, the State 

Engineer properly exercised his discretion to avoid the wasteful “use it, or lose it” 

incentives of prior appropriation that have contributed to the current overdraft 

situation in Diamond Valley. Ex. 1 (ROA 10-11, 18).  

Although the GMP allows water to be moved from one well to another, no 

well may exceed the existing duty already assigned by the State Engineer. Ex. 1 

(ROA 236-237). The State Engineer correctly noted that the temporary movement 

of water allowed in the GMP closely tracks the existing law regarding temporary 

change applications in NRS 533.345(2) (including notice and hearing if 

impairment is possible) and still requires the application of NRS 533.370 for new 

wells or increased withdrawals that exceed one year. Ex. 1 (ROA 8-9). Because the 

GMP mandates metering and centralized data collection, the State Engineer will 

have more information than ever at his disposal, allowing him to analyze and 
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mitigate any conflicts if they occur and make adjustments as needed based upon 

the best available data. Ex. 1 (ROA 16-17, 237-239, 463-464). The pumping 

reductions will be informed by robust groundwater monitoring to ensure that 

stabilization of the water table is occurring. Ex. 1 (ROA 16-17, 237-239, 464). The 

district court should not have second guessed the State Engineer’s thinking and 

discretion to use his specialized knowledge and expertise with regard to these 

elements in the approved GMP. See Bacher, 122, Nev. at 1121, 146 P .3d at 800. 

D. The GMP Opponents Offer Only Speculation – Not Evidence – of 
Alleged Harm 
 
To support their irreparable harm argument, the GMP Opponents regurgitate 

the identical factually unsupported analysis embraced by the district court and 

mislead the Court regarding their “rights.” The only rights held by Renner and 

Sadler that are subject to the GMP are junior to May 12, 1960 and would be 100% 

curtailed without the GMP. Ex. 1 (ROA 503-509) (showing Renner with 

November 2, 1960, September 27, 1977 and February 16, 1978 priority dates and 

Sadler with December 13, 1965 and December 22, 1976 priority dates).  

Sadler and the Baileys have mitigation rights that are not subject to the GMP 

and that allow them to exercise their vested rights through wells. 2 Ex. 1 (ROA 

 
2 The Baileys falsely assert they have no mitigation rights. The face of their 
mitigation permit shows otherwise. Ex. 3-10. Moreover, Wilfred Bailey testified he 
is at least partially responsible for drying up his own springs, and his farm is more 
productive using his mitigation well. Ex. 10-14. That is help, not harm. 
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218); Ex. 3-10; Ex. 3-11; Ex. 10-14; Ex. 10-15. To that end, they have drilled wells 

in their spring complexes, so even if every groundwater permit more junior than 

May 12, 1960 were curtailed completely, Sadler’s and the Baileys’ springs would 

not discharge from the surface. Ex. 3-10; Ex. 3-11; Ex. 10-15. With or without the 

GMP, Sadler and the Baileys would continue to pump the same amount of water 

that their mitigation rights allow. See id. Renner only recently applied to the State 

Engineer to do the same thing. Ex. 3-12. None of the GMP Opponents can prove 

that their springs would start to run again if the GMP were not in place.  

The only GMP Opponents who have senior groundwater permits that are 

subject to the GMP are the Baileys. Ex. 1 (ROA 499-501). Any alleged harm to 

those rights during the appeal can be addressed by exempting them from the GMP 

as part of the stay, a point the Baileys do not dispute. With this mitigable 

exception, there is no evidence that the GMP’s continued existence while this 

appeal is pending will cause the GMP Opponents any harm.  

Based on the Court’s case load and aging cases report, this appeal could take 

18-36 months to be resolved. During that time, the GMP will require pumping 

reductions. Ex. 1 (ROA 235, 510). If the Court does not decide the appeal until 

2023, in the interim, the GMP would require that cumulative pumping be reduced 

by 10% of what was allowed in GMP Year 1 (2019). Ex. 1 (ROA 510). Even with 

the GMP’s banking provisions that allow an unused portion of an annual allocation 
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to be carried over to a subsequent irrigation season, there will never be a net 

increase of water withdrawals from the aquifer compared to pre-GMP conditions. 

Ex. 1 (ROA 234, 510). Water can only be carried over because it was not 

withdrawn from the aquifer in a previous year. Ex. 1 (ROA 234). 

The GMP Opponents’ hypothetical examples of what could happen were the 

GMP to remain in effect while the appeal is pending are purely speculative and 

therefore are not proof of irreparable harm. See In re Excel Innovations, Inc., 502 

F.3d 1086, 1098 (9th Cir. 2007) (“Speculative injury cannot be the basis for a 

finding of irreparable harm.”); Nevada v. United States, 364 F. Supp. 3d 1146, 

1156 (D. Nev. 2019) (alleged “harms, including environmental injury, are too 

speculative to rise to the level of the required likelihood of irreparable harm”).  

In lieu of actual evidence, the GMP Opponents assert that simply because 

the district court concluded the GMP violated Nevada law and affected their 

property rights, they are harmed. The movant for a stay pending appeal is always 

the losing party, and the district court will have always construed the law against 

that party. That alone does not prohibit a stay or even suggest that a stay will 

irreparably harm the winning party. See NAACP v. Trump, 321 F.Supp.3d 143, 147 

D.D.C. 2018). And simply because property rights may be at issue does not by 

itself constitute irreparable harm. See Hamm v. Arrowcreek Homeowners' Ass'n, 

124 Nev. 290, 298, 183 P.3d 895, 901 (2008) (rejecting assertion of irreparable 
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harm from placement of lien on real property). The GMP Opponents must still 

prove irreparable harm, which they have not done. See id.  

Should the GMP Opponents prove in the future that the GMP is causing 

them harm, they can bring an as-applied challenge at that time. “That the 

regulation may be invalid as applied in [certain] cases … does not mean that the 

regulation is facially invalid because it is without statutory authority.” I.N.S. v. 

Nat'l Ctr. for Immigrants' Rights, Inc., 502 U.S. 183, 188 (1991). “[T]he fact that 

petitioner can point to a hypothetical case in which the rule might lead to an 

arbitrary result does not render the rule” facially invalid. Am. Hosp. Ass’n v. NLRB, 

499 U.S. 606, 619 (1991); see also EPA v. EME Homer City Generation, L.P., 572 

U.S. 489, 524 (2014) (“The possibility that the rule, in uncommon particular 

applications, might exceed [the agency]’s statutory authority does not warrant 

judicial condemnation of the rule in its entirety.”). In the event some type of 

irreparable harm materializes from the GMP’s continued existence, the State 

Engineer maintains his authority to “make such rules, regulations and orders as are 

deemed essential for the welfare of the area involved.” NRS 534.120. 

E. The DNRPCA Appellants Have Adequately Demonstrated Irreparable 
Harm Absent a Stay 
 
Unlike the GMP Opponents, the DNRPCA Appellants provided actual 

evidence of irreparable harm should the GMP not remain in place. The declarations 

submitted in support of the Motion to Stay indicate that the DNRPCA Appellants 
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made farming decisions in reliance on the 2020 share allocations and made 

significant investments to reduce water use that are irretrievable should curtailment 

be required. Ex. 3-2 ¶¶34, 37; Ex. 3-4 ¶¶4-6, 8. These were made in reliance on the 

good-faith development of a GMP that they believed was consistent with what the 

Legislature expected when enacting NRS 534.110(7) and 534.037. Ex. 3-2 ¶37; 

Ex. 3-4 ¶7. The pumping reductions required by the GMP could not be achieved 

absent such investments, yet such investments are useless if curtailment is 

inevitable. Ex. 3-2 ¶37; Ex. 3-4 ¶8. 

The GMP Opponents offer no evidence to dispute that the district court’s 

Order essentially deems only two types of plans lawful: (1) one that involves 

voluntary actions by senior right holders (either sale of their water to juniors or 

implementation of water-efficient irrigation practices encouraged by payments 

from juniors); or (2) one that involves complete curtailment of rights that post-date 

May 12, 1960. Their flippant suggestions of other plan alternatives ignores the 

evidence that those elements either already exist in the GMP or were rejected as 

unworkable because, absent the senior right holders changing their practices, the 

juniors would have to reduce their use to zero, i.e. total curtailment. Ex. 3-2 ¶¶22-

24. A GMP that involves complete or nearly complete curtailment of junior rights 

is no different than what could be achieved without a GMP and would not justify 

any investments in water-saving technologies. Ex. 3-2 ¶37; Ex. 3-4 ¶8.  
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The impending deadline in NRS 534.110(7) also constitutes irreparable 

harm. In cavalier disregard for the thousands of hours that were spent to develop 

the GMP, the district court and the GMP Opponents contend the DNRPCA 

Appellants should simply start working now on a new plan. To do so would deny 

them of the benefits afforded them by the Legislature and would be a monumental 

waste of time when the existing GMP complies with Nevada law. Ex. 3-2 ¶¶23-24.  

Even should the DNRPCA Appellants be forced to restart the planning 

process, there is insufficient time to get a new plan approved within the time 

constraints of NRS 534.110(7). Ex. 3-2 ¶¶20, 38. The DNRPCA Appellants 

already explored numerous different plan options and rejected those that would 

require complete or near-complete curtailment. Yet the arguments of the GMP 

Opponents, if accepted, would lead to no other acceptable plan than one that allows 

the seniors to continue to pump the full amount of their permits and the juniors to 

pump nothing. This is irreparable harmed. 

F. The Object of the Appeal – to Implement the GMP and Be Allowed to 
Achieve its Objectives – Will be Frustrated Absent a Stay 
 
Notwithstanding the district court and the GMP Opponents’ 

mischaracterization, the purpose of this appeal is to keep the GMP in place in order 

to achieve its objectives to reduce pumping, restore aquifer health, and maintain 

the economic and social vitality of Eureka County. Absent the continued 

implementation of the GMP, these objectives will be derailed. Pumping will 
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continue unabated, leading to the associated negative impacts on groundwater 

levels. And in 2025, the majority of groundwater users could be ordered to cease 

irrigating entirely.  

The GMP Opponents do not dispute the evidence that a positive trend in 

groundwater levels has coincided with the water-saving measures employed in 

anticipation and implementation of the GMP. Ex. 3-2 ¶30; Ex. 3-3 ¶8; Ex. 3-4 ¶¶4-

5. They also do not dispute that the holders of a majority of senior rights approved 

the GMP. Ex. 1 (ROA 4); Ex. 3-2 ¶19. In other words, most of those who, without 

a GMP, would not need to reduce their water use want to see the GMP get 

implemented for the benefit of Diamond Valley as a whole. 

If no stay is issued, but the Court ultimately upholds the GMP, the 

intervening delay will have squandered the opportunity to ameliorate the over-

pumping problem. The pre-GMP conditions signal that, absent the GMP, the 

groundwater levels will continue to decline. This Court’s precedent indicates that a 

stay should issue under precisely these circumstances. See Mikohn Gaming, 120 

Nev. at 251, 89 P.3d at 38. Neither the GMP Opponents nor the district court even 

addressed this binding authority.  

G. The Equities Favor a Stay 

The vitriolic tenor of the GMP Opponents’ attacks on the DNRPCA 

Appellants has no justification and is unsupported by the record. Preliminarily, 
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Sadler and Renner’s accusation that “junior priority irrigators” have “unclean 

hands” is odd because that is their status as well; they do not own any senior 

certificates and all their statutory permits post-date May 12, 1960. Ex. 1 (499-509). 

It’s a strange case of the pot calling the kettle black. 

The junior right holders towards whom the GMP Opponents spew so much 

venom have done nothing inequitable by exercising their duly approved 

groundwater appropriations. Just like the “seniors,” the junior appropriators have 

been working their farms in good-faith reliance on, and in compliance with, 

permits issued by the State Engineer. Many of their permits have “junior” status 

only by happenstance; these appropriators would not learn until 60 years after they 

filed their applications with the State Engineer that the distinction between 

“seniors” who can exercise the full amount of their permits and “juniors” who 

could be cut off completely would be May 12, 1960. As to hundreds of junior 

appropriators, only a matter of days, weeks or months separate them from this 

dividing line. Ex. 1 (ROA 499-509). The good-faith exercise of duly issued 

groundwater permits for 60 years does not constitute “unclean hands.”  

Likewise, there is nothing inequitable about working in good faith to 

develop a groundwater management plan that the DNRPCA Appellants believe 

complied with NRS 534.037 and was consistent with the Legislature’s intent in 

enacting NRS 534.110(7). The DNRPCA Appellants constitute junior and senior 
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permit holders, and a majority of senior permit holders support the GMP. Indeed, 

the Baileys are the only senior permit holders to challenge the GMP.  

The venomous tone of the GMP Opponents’ attacks and their egregious 

mischaracterization of the DNRPCA Appellants are hardly what comes to mind 

when considering what is equitable.  

“[E]quity” is a synonym of right and justice; that fairness, justness and 
right dealing should dominate all … transactions and practices … It 
requires that one should do unto others as, in equity and good 
conscience, he would have them do unto him, if their positions were 
reversed. … Its compulsion is one of fair play.  
 

Ortiz v. Lane, 590 P.2d 1168, 1171 (N.M. 1979) (citations and quotations omitted). 

If the GMP Opponents’ water rights had a May 13, 1960 priority date, it is difficult 

to imagine them engaging in the same tactics they employ here. None of their 

caustic arguments alters the conclusion that equity favors a stay. 

CONCLUSION 

The GMP Opponents’ efforts to demonize Appellants is misguided and 

misleading. A stay that keeps the GMP in place during the appeal is equitable in 

light of the demonstrated harms to the Appellants should a stay not issue and the 

absence of harm to the GMP Opponents were the Court to issue a stay. Given that 

this appeal presents an issue of first impression and has serious statewide 

implications, and the DNRPCA Appellants have identified numerous legal errors 

in the district court’s Order, they respectfully request that their motion be granted.            
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AFFIRMATION 

The undersigned does hereby affirm that the preceding document does not 

contain the social security number of any person. 

 Date: July 15, 2020 
 

/s/ Debbie Leonard     
Debbie Leonard (Nevada Bar No. 8260)  
LEONARD LAW, PC 
955 S. Virginia Street, Suite 220 
Reno, NV  89502 
(775) 964-4656 
debbie@leonardlawpc.com  
 
Attorney for DNRPCA Appellants 
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CERTIFICATE OF SERVICE 
 

I HEREBY CERTIFY that I am an employee of Leonard Law, PC, and that 

on July 15, 2020, a copy of the foregoing document was electronically filed with 

the Clerk of the Court for the Nevada Supreme Court by using the Nevada 

Supreme Court’s E-Filing system (E-Flex). Participants in the case who are 

registered with E-Flex as users will be served by the EFlex system. All others will 

be served by first-class mail.  

 
 
 

  /s/ Tricia Trevino   
An employee of Leonard Law, PC 
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1 MEMORANDUM OF POINTSAND AUTHORITIES

2 INTRODUCTION

3 JusticeBreyerof theUnitedStatesSupremeCourthasrecentlynotedthat“judicial reviewcannot

4 function if the agencyis permittedto decideunilaterallywhat documentsit submitsto the reviewing

5 courtastheadministrativerecord.” But the StateEngineerarguesthat thejudiciary lacksanyauthority

6 to determinewhetherthe administrativerecordis sufficient. This claim is meritless. In reality, theCourt

7 hasanaffirmativedutyto determinewhetherthesubmittedrecordconstitutesthe“whole” administrative

8 recordor whetherit shouldbe supplementedto includeotherevidencethat wasknown andavailableto

9 the StateEngineerat the time hemadehis decision,but which he now seeksto keepfrom this Court.

10 As the StateEngineerhimselfhasnoted,the DiamondValley GroundwaterManagementPlan

11 (“GMP”) was developedover the courseof severalyears.2 Evidencein the recordclearly showsthat

12 the StateEngineerand high-level membersof his staffwere intimately involved in the initiation and

13 developmentof the GMP. This includedregularcommunicationswith planproponents,attendingand

14 participatingin meetingsof the drafting committee,reviewing and commentingon at leasttwo initial

15 drafts of the GMP, and makingpublic presentationsaboutDiamondValley and the needfor a GMP.

16 While the GMP wasbeingdeveloped,the StateEngineeralso submittedbills to theLegislatureseeking

17 to receive expressauthorizationfor certain componentsof the GMP. Thesebills failed, but the

18 componentswere includedin the GMP anyway. Also, at the time the draft GMP was considered,the

19 StateEngineerandhis staffwere intimately familiar with the waterproblemsin DiamondValley and

20 the fact thatmorethanfifty yearsof over-pumpingof the basinby junior-priority irrigatorshascaused

21 both irreparableenvironmentaldamageand direct impairmentof senior priority pre-statutorywater

22 rights.

23 Despiteall this,Acting StateEngineerWilsonnowwantsthis Courtto believe,withoutevidence,

24 that when former StateEngineerKing consideredandapprovedthe GMP heput all of this history and

25 evidenceout of his mind and did not, directly or indirectly, consideranythingother than the cherry-

26

27 ‘In re UnitedStates,138 S. Ct. 371, 372 (2017) (Breyer,J., dissenting).
2 Order 1302 approvingand adoptingthe GMP was issuedby former StateEngineerJasonKing, who has since retired.

28 Referenceshereinto any actionstakenby the StateEngineerduring the time of the developmentand approvalof the GMP
arereferencesto Mr. King andnot to currentActing StateEngineerWilson.



1 picked documentsincluded in the submittedRecordon Appeal (“ROA”). Sucha claim is fantastical

2 andcontraryto commonsense.Therefore,this Court shoulddenythe StateEngineer’sMotion.

3 FACTUAL AND PROCEDURALBACKGROUND

4 The Court is fully aware of the long history of the State Engineer’s mismanagementol

5 groundwaterresourcesin DiamondValley andtheproblemsthathaveresulted. For the sakeofbrevity,

6 Petitionerswill not repeatthis disreputablehistory exceptto note that ownersof ranchesthat rely on

7 valley floor springsfor waterhavebeenclamoringfor the StateEngineerto takeeffectiveactionto halt

$ the impairmentof their senior-priority, pre-statutorywater rights since at least 1982 and havebeen

9 largelyignored. As the Court alsoknows,DiamondValley is notoriousfor beingoneof themostover-

10 pumpedbasinsin the state. The GMP processwas initiated in direct responseto efforts by senior

11 priority water usersto get relief. Accordingly, all documentsand records in the files of the State

12 Engineerrelatedto the water issuesin DiamondValley are directly relevantto this Court’s review of

13 theGMP.

14 I. The History And DevelopmentOf The GMP

15 In 2011, Assemblyman(now Senator) Giochoecheaintroduced the legislation that would

16 becomeNRS 534.037andNRS 534.110(7). Thosestatutesauthorizethe StateEngineerto designateas

17 a Critical ManagementArea (“CMA”) “any basin in which withdrawalsof groundwaterconsistently

18 exceedthe perennialyield of the basin.”3 Once designated,pumping in the basin is requiredto be

19 curtailedafler tenyearsunlesstheStateEngineerapprovesa GMP submittedby thebasin’swaterusers.4

20 To be approved,a submittedGMP “must set forth the necessarysteps for removal of the basin’s

21 designationas a critical managementarea,” meaningthat the GMP must bring total groundwater

22 withdrawalsbelow the perennialyield.5 In making a determinationof whetherthe GMP meetsthis

23 requirement,the StateEngineermust considerseveralfactors including, without limitation, (1) basin

24 hydrology, (2) the physical characteristicsof the basin, (3) geographicspacingand the location of

25

26

27

28
3NRS 534.110(7).
4

5 NRS 534.037(1).
2



1 withdrawals,(4) waterquality, and(5) well location.6 Finally, the statuterequiresthe StateEngineerto

2 hold a “public hearingto taketestimonyon theplan” prior to approval.7

3 OnAugust25, 2015,theStateEngineerissuedOrder1264formally designatingDiamondValley

4 as a CMA.8 This designationstarteda ten-yearclock to develop and get approveda GMP or face

5 curtailment. Work on developingthe GMP hadactuallybegunin earnestin April of 2015, four months

6 beforeOrder 1264 was issued.9 BetweenApril 2015 andMay 2018,numerousmeetingswereheld by

7 plan proponents. Although ostensiblyopen to the public, individuals who were opposedto the

$ underlying principle that was being advocated(the stripping away of water right priorities through

9 conversionof water rights permits to a share-basedsystem)reportedbeing intimidated and afraid to

10 speakout.’0

11 Oneindividual who attendedmostof thepublic meetingswasRick Felling, formerDeputyState

12 Engineer.1’ Therecordshowsthat Mr. Felling was intimatelyinvolvedwith developingtheunderlying

13 principlesandprovisionsof the GM? on behalfof the StateEngineer.’2 In effect, Mr. felling servedas

14 the personalrepresentativeof the StateEngineerat thesemeetings.The recordalso indicatesthat draft

15 plansweresubmittedto both Mr. Felling and StateEngineerKing at leasttwice for an informal review

16 and that the State Engineerprovided redlines and commentson those drafts.’3 Notably, the ROA

17 submitted to the Court contains none of the State Engineer’s notes, communications,comments,

18 redlines,or working drafts from this periodof time.

19 During the time that the GMP was being developed,the State Engineeralso submittedtwo

20 proposedbills to the Legislaturethat would havegrantedhim broadpower to approveprovisionsof a

21 groundwaterplanthatmight otherwiseviolatethelaw ofprior appropriationandthewaterlaw statutes.14

22

23
6 NRS 534.037(2).

NRS 534.037(3)(emphasisadded).

24 8SEROA134-38.
SE ROA 277.

25 10SER0A684:8-11;723:18-21.
Like Mr. King, Mr. Felling hasretiredfrom his position.

26
12 SeegenerallySE ROA 283-475which outlinesMr. Felling’s ongoinginvolvementwith the developmentof the OMP.
13 SE ROA 440 (“The StateEngineer’soffice completedtheir reviewof the Draft GMP.”); SE ROA 444 (“There weresome
relativelysignificantchangesto the GMP discussedat the lastmeetingbasedon the StateEngineer’sreview of the GMP.”);

27 SE ROA 451 (“The StateEngineer’soffice completedtheir review of the most recentdraft and it is attached.”);SE ROA
453 (noting that the versionof the draft GMP being circulated“incorporatesall of the edits basedon the StateEngineer’s

28 previousreview.”);
14 SeeSB. 81, 2015 Leg., 78th Sess.(Nev. 2015); S.B. 73, 2017 Leg., 79th Sess.(Nev. 2017).

3



1 This legislationfailed to pass.Accordingly,thereis no expressstatutoryauthorizationfor severalof the

2 provisionsincludedin the GMP. TheROA the StateEngineersubmittedfails to includethis proposed

3 legislation, the minutesof the committeemeetingswhere it was considered,or the commentsand

4 evidencesubmittedto the Legislatureby eitherthe StateEngineeror membersof thepublic.

5 II. The StateEngineer’sConsiderationOf The GMP

6 On August 20, 201$, the final GMP and petition requestingits approvalwas submittedto the

7 StateEngineerfor formal consideration.’5 On October 1, 2018, the StateEngineersent a “Notice of

8 Hearing” advertising a “public hearing” on the proposedplan.’6 The notice did not include any

9 descriptionof the proceduresto be followed at the hearing,the methodor mannerby which exhibitsor

10 otherevidencecouldbeproffered,or anydeadlinefor submittingany suchevidenceor exhibits. Those

11 receivingthe notice were simply told the time andplaceof the meetingand that “[w]ritten comments

12 will alsobe accepteduntil the conclusionof thehearing.”7

13 On October30, 2018, the “hearing” was held at the operahousein Eureka,Nevada. After

14 initially infonTling the attendeesthat the purposeof the meeting was to provide “written or oral

15 testimony” to the StateEngineer,the hearingofficer switchedgearsand indicatedthathewould simply

16 be taking “public comment” from the attendees.’8 The StateEngineerthen madesomeperfunctory

17 openingremarksin which he also expressedthat the purposeof the meetingwas simply to listen to

18 public comments.9 Importantly, the proponentsof the GMP made no presentationexplaining the

19 componentsof theplanandcalledno expertwitnessesto testifythattheplancontainsthestepsnecessary

20 for removalof the CMA designation.In fact, the identityof theproponentsof the GMP wasnevereven

21 disclosed.

22 Thehearingbeganwith thehearingofficer formally introducingfour exhibits into the record.2°

23 But the hearing officer made clear that these four exhibits did not constitute the entirety of the

24 administrativerecord. Instead,the hearingofficer specificallystatedthat hewould takeadministrative

25

____________________________

15 SE ROA 148-527.
26 16 SE ROA 528-29.

Id. (emphasisadded).
27 18 SE ROA 654:23-655:2;SE ROA 655:13-15. Testimonyis definedas “[e]videncethat a competentwitnessunderoath or

affirmation gives at a trial or in an affidavit or deposition.” BLACK’S LAW DICTIONARY 1704 (10th ed.) (emphasisadded).
28 19 SE ROA 656:6-8.

20 SE ROA 656:17-657:5.
4



1 notice of “any other relevant publications, information, and records of the Office of the State

2 Engineer.”2’ Accordingly, any documents,information,or recordsof the StateEngineerthathaveany

3 relevanceto the developmentof the GMP were incorporatedinto the administrativerecordby this

4 reference.Despitethis, therearenumerousrelevantdocumentsin the StateEngineer’srecordsthatwere

5 not includedin the submittedROA.

6 Next, participantswho had signedin at the door were called forward and askedto give their

7 “comments.”22Therewasno particularorderin which commenterswerecalled(i.e., thehearingofficer

8 did not follow the standardhearingpracticeof havingproponentspresenttheir casefirst, followed by

9 opponents,followed by rebuttal). In addition,noneof the profferedcommentsweremadein the form

10 of sworntestimony,nor wasanycommentersubjectedto cross-examination.23Also, no participantwas

11 provided the opportunity to submit evidenceand have it marked as an official exhibit. Instead,

12 participantswere simply told that they could submit additional written commentsby November2,

13 2018.24 In short,noneof the dueprocessproceduresandprocessesthatnormallygovernthe conductof

14 a testimonialhearingwerefollowed.

15 At least two witnessesorally requestedthat the State Engineerreview records that are not

16 includedin thesubmittedROA. Mr. Tim Bailey askedthe StateEngineerto considerthe all the “water

17 resourcebulletins,statewaterengineerorders,rulings, testimoniesandjudicial orders,rulingsopinions,

18 testimonies,andcourt transcriptsthatpertainto thewatersituationin DiamondValley.”25 Most of these

19 documentsarenot includedin the submittedROA. Mr. Ari Ericksonalso specificallycited andreada

20 portionof an articlethathadbeenpublishedin theUniversityof Denver,WaterLaw Reviewon January

21 18, 2018.26 This article is also conspicuouslyabsentfrom the submittedROA.

22 III. ProceduralHistory Of The InstantLiti2ation

23 On January11, 2019, the StateEngineerissuedOrder 1302 approvingthe GMP. Petitioners

24 timely filed their various petitions for judicial review of that decision. Petitioners’ objectionsto the

25

26 21 SF ROA 657:13-15.
22 SeegenerallySE ROA 653-742.

27

24SFROA 741:15-17.
28 25 SF ROA 659:4-17.

26 SE ROA 685:3-16.
5



1 GMP fall into two broadcategories:(1) objectionsto theplan itself (both legal andsubstantive),and(2)

2 objectionsto the irregularproceduralprocess.

3 On April 9, 2019, the Court held a telephonicstatusconferencewith the parties. During that

4 conference,Petitionersraisedthe issueof the recordon appeal. As a resultof thatdiscussion,theCourt

5 orderedthepartiesto undergoa meetandconferconsultationto try andarriveat a mutuallyagreedupon

6 record. Thereafter,on April 16, 2019, the State Engineersent Petitionersa draft summaryof his

7 proposedRCA.27 After reviewing the summary,on April 23, 2019, counsel for SadlerRanchand

8 Rennertimely sent counsel for the State Engineera good-faith meet and confer letter identifying

9 deficienciesin the proposedRCA andrequestingthat additionaldocumentsbe producedand included

10 within the record.28 The requestswere detailedand included specific citations to pagesin the GMP

11 wheresuchrecordsanddocumentswerediscussed.The Bailey Petitionersjoined in this request.

12 After receivingthemeetandconferletter, the StateEngineerrequestedadditionaltime to review

13 Petitioners’requests,which wasgrantedunderthebeliefthat the StateEngineerwould conducta good-

14 faith review andprovide a timely response.However,after waiting almosta monthwithout response,

15 on May 20, 2019, counselfor Sadlerand Renneremailedcounselfor the StateEngineeraskingfor an

16 update.29On May 21, 2019,counselfor the StateEngineerrespondedthat shehadnot yet receivedback

17 from her client his review of the request.3°At no time during the month-longperiodbetweenthe April

18 23, 2019, meetand confer letter and the May 20, 2019, email, did anyonefrom the StateEngineer’s

19 office makeany attemptto consultwith counselfor Petitionersregardingthe request,nor did the State

20 Engineermakeanygood-faitheffort to reachan accommodationregardingthe scopeof the record.

21 Instead,on June7, 2019, the StateEngineersimultaneouslysubmittedboth his ROA and the

22 instantMotion which seeksto unilaterallyprecludePetitionersfrom evenaskingthe Court to consider

23 supplementsto the record. The Motion caughtPetitionersby surprisebecausethey believedthat the

24

25

26 27 Motion, Exhibit 1.
28 Exhibit 3. Importantly,manyof the documentsrequestedare in the possessionof the StateEngineer,not the Petitioners.

L I Accordingly, for Petitionersto have thosedocumentssupplementedinto the recordfirst requiresthat they be producedby
the StateEngineer.

28 29 Exhibit 1.
° Exhibit 2.

6



1 Court had clearlyordereda processwherebythe StateEngineerwould file his proposedROA andthen

2 Petitionerswould be allowedto file motionsto supplementthe ROA as they deemedadvisable.3’

3 STANDARD OF REVIEW

4 TheUnited StatesSupremeCourthasheld that “the groundsuponwhich anadministrativeorder

5 mustbejudgedare thoseuponwhich the recorddisclosesthat its actionwasbased.”32 JusticeBreyer

6 hasnotedthat “[e]ffective review [of anadministrativedecision]dependsupontheadministrativerecord

7 containing all relevantmaterials.”33 The “whole” administrativerecord “is not necessarilythose

8 documentsthat the agencyhas compiledand submittedas ‘the’ administrativerecord.”34 Rather,the

9 “whole” administrativerecord“consistsof all documentsandmaterialsdirectly or indirectly considered

10 by agencydecision-makersand include evidencecontraryto the agency’sposition.”35 Therefore,“[a]

11 reviewing court ‘should havebeforeit neithermorenor less informationthan did the agencywhen it:

12 madeits decision.”36 This is because“[r]eviewing ‘less than the full administrativerecord’ might

13 ‘allow a party to withhold evidenceunfavorableto its case.”37

14 There are two primary ways that a party may seek to supplementa record submittedby the

15 agency:(1) by seekingto include evidencethat shouldproperlyhavebeenpart of the recordbut was

16 eitherpurposelyor negligentlyomitted,or (2) by seekingto includeevidencethat wasnot availableto

17 the agency at the time it made its decision, but which the party believes should be considered

18 nonetheless.38“Supplement”hasbeenusedsynonymouslyto referto both typesof cases.The standard

19 for the first type of supplementationrequestis simple— “[i]f a partyprovidesconcrete,non-speculative

20 evidencethat materialan agencydid actuallyconsider‘either directly or indirectly’ is absentfrom the

21 record,”thenthematerialshouldbe added.39However,for the secondtypeof supplementationrequest,

22 the standardis higher (but not insurmountable)— a party must show one of the following: (1) that the

23 agencydeliberatelyor negligentlyexcludeddocumentsthat maybe adverseto its decision,(2) that the

24
31 April 25, 2019,Orderfollowing TelephoneStatusHearingHeld April 9, 2019.

25
32 SECv. Chene;yCorp., 318 U.S. 80, 87,63 S.Ct. 454, 459 (1943).

In re UnitedStates,138 S. Ct. at 372 (Breyer,J., dissenting).
Thompsonv. U.S. Dep’t ofLabor, 885 f.2d 551, 555 (9thCir. 1989).

351d.
36 Univ. of Cob. Health atMem’lHosp.v.3w-well, 151 F.Supp.3d1, 12 (D.D.C. 2015) (quotingIMS, P.C. v. Alvarez, 129

27 f.3d 618, 623 (D.C. Cir. 1997) (emphasisadded)).
371d.

28 381d.atl3.
Id. at 14 (emphasisadded).

7



1 informationis necessaryto determinewhetherthe agencyconsideredall relevantfactors,or (3) that the

2 agencyfailed to explainits actionso as to frustratejudicial review.40

3 Here, Petitionersare requestingthe first type of supplementation.They are simply askingthat

4 relevantmaterialsthat werereadily availableandknown to the StateEngineerat the time he madehis

5 decisionbe includedin therecord. This shouldbe anunremarkablerequest.

6 ARGUMENT

I. There Is Ample EvidenceIn The RecordThat The StateEngineerEither Directly Or

$ Indirectly ConsideredInformationAnd MaterialsNot IncludedIn His ROA.

9 The StateEngineerclaimsthat the submittedROA includesthe entiretyof thematerialsthat the

10 StateEngineerrelied on in makinghis decision. But the StateEngineerprovidesno evidenceto the

11 Court, in the form of sworntestimonyfrom former StateEngineerKing, of the veracityof that claim.4’

12 And the claim is beliedby both commonsenseandevidencethat wasincludedin the submittedROA.

13 The standardfor whether a documentshould be included in the ROA is whether the State

14 Engineerdirectly or indirectly consideredit.42 The Court can infer that materials relevant to the

15 initiation anddevelopmentof the GMP, which werein thepossessionof or known to the StateEngineer

16 at the time of his decision,at a minimum indirectly influencedthat decision.43 Here, almost all the

17 materialsrequestedin theApril 23, 2019,meetandconferletterwereknownto or in therecordsof State

18 EngineerKing’s office whenhe madehis decision.

19 The typesof evidentiarymaterialthat Petitionersrequestbe includedin the ROA fall into four

20 generalcategories:

21 1. Materialsrelatedto the initiation and developmentof the GMP. This includeswritten

22 communications,notes,memorandums,drafts,presentationmaterials,studies,etc;

23

24

____________________________

25 Id.atl3.
41 When a normal evidentiaryhearingis conductedat the administrativelevel, suchtestimonyis not requiredbecausethe

26
evidencesubmittedinto the recordhas beenfully vetted and it is clear what record the agencyrelied on. However, an
agency’srefusal to conduct an evidentiaryhearing raisesquestionsas to the scopeof the record. The only meansto
adequatelyaddressthesequestionsis to have the agencydecision-makeranswerquestionsunder oath regardingwhat

27 materialshe did or did not consider.
42 Thompson,885 F.2dat 555 (“The ‘whole’ administrativerecord,therefore,consistsof all documentsandmaterialsdirectly

28 or indirectly consideredby agencydecision-makers.”)(emphasisin original).
u Id. at 556 (“the critical inquiry is whether[the profferedmaterials]werebefore[the agency]at the time of the decision.”).
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1 2. Legislativehistory relatedto bills introducedin the Legislatureduring the development

2 of the GMP which proposedto amendeitherNRS 534.037or NRS 534.110(7);

3 3. Scientific materialsrelatedto the effectsof over-pumpingand whetherimplementation

4 of the GMP would ameliorate those effects. This would include the Diamond Valley

5 groundwatermodel, scientific studies,andsimilar materials;and

6 4. Materials that participantsat the October30, 2018 meetingspecifically requestedthe

7 StateEngineerto consider,but wereomittedfrom the record.

8 Evidencealready in the record clearly indicates that relevant materials falling within these

9 categorieswereomitted from the StateEngineer’sROA. Page71 of the GMP statesthat on March 19,

10 2009, StateEngineerKing held a workshopwhereinhe outlined the history and statusof Diamond

11 Valley and specificallyrequestedthat the attendeesdevelopa plan.44 Page77 of the GMP statesthat

12 the recommendationsbeingmadearebasedon a “Blueprint for WesternWaterManagement”that was

13 presentedby ProfessorMike Young at a meetingheld on June11, 2015. Page98 of the GMP states

14 that the StateEngineermadetwo formal presentationsto waterusersin DiamondValley duringwhich

15 hestronglyurgedthem to developa plan.46 Page144 of the GMP statesthat legislationwill be needed

16 to implementthe proposedplan and specificallyreferencesSB 81 from the 2015 legislativesessionas

17 beingthe desiredvehicle to accomplishthis.47 Importantly, like SB 73 from the 2017 session,SB 81

18 was a bill submittedto the Legislatureby StateEngineerKing, himself. The email on Page147 of the

19 GMP clearlyshowsthat the StateEngineerwasprovideda copy of a “GMP outline/workingmodel.”48

20 Pages136-37, 149, and 250 of the GMP shows that Deputy State EngineerFelling was intimately

21 involved in recommendinganddevelopingthe depreciationformula that is a keypoint of contentionin

22 this litigation.49 Page201 and222 of the GMP demonstratesthat StateEngineerKing andhis staffwere

23 provideda draft copyof the GMP for review andmadeeditsandcommentson that draft.’° Page251 of

24 the GMP referencesnumerous“reports, studies,testimony,etc.” that discussthe impactsof drawdown

25

______________________________

SE ROA 288.
26 SE ROA 294.

46 SE ROA 315.
27 47SER0A361.

SE ROA 364.
28 ‘ SE ROA 353-54,366, 467.

° SE ROA 418, 439.
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1 “as it is now, or reducedasproposedin thegroundwatermanagementplan.”5’ Yet the submittedROA

2 containsno documentsor othermaterialsrelatedto thesereferences.

3 For Acting State EngineerWilson to claim that State EngineerKing did not consider,even

4 indirectly, anyof the communications,notes,memorandums,drafts,presentationmaterials,documents,

5 or othermaterialsassociatedwith thereferencesdocumentedaboveis not credible.52This is particularly

6 true when, ashere,(1) the documentswereall physicallylocatedin the recordsof the StateEngineer’s

7 office at thetime hemadehis decision,and(2) StateEngineerKing hasfailed to provideanytestimony,

8 underoath,validatingActing StateEngineerWilson’s claim.

9 Courtshavestatedthat when a petitioneridentifiesnon-speculativeevidenceshowingthat the

10 agencydirectly or indirectly consideredmaterialsrequestedto be includedin the record,suchmaterials

11 mustbe added.53 Here,Petitionersarenot engagedin somespeculativefishing expedition. Rather,the

12 GMP andothermaterialsalreadyincludedin the ROA documentthat the requestedmaterialswereboth

13 known to the StateEngineerand in his recordsat the time he renderedhis decision. Accordingly,

14 Petitioners’requestto havethe StateEngineerproducesuchrecordsand include them in the ROA is

15 bothjustified andproper.

16 II. Most Of TheDocumentsPetitionersAre RequestingBeAddedTo TheROA WereAlready

17
IncorporatedInto TheAdministrativeRecordBy TheHearingOfficer.

18 The StateEngineerclaims that Petitionershad a chanceto presentthe requesteddocumentsat

19 the October30, 2018, meetingand havethem incorporatedinto the record,but failed to do so. This

20 argumentis meritlessandbeliedby the record.

21 At the very start of the meeting, the hearing officer expresslystated that he “will take

22 administrativenotice of any other relevantpublications,information, andrecordsof the office of the

23 StateEngineer.”54 By this reference,all relevantrecordsin the possessionof the StateEngineerwere

24 madea partof the administrativerecordin this case. Accordingly, therewasno needfor Petitioners,or

25

26

27 51 SE ROA 468 (emphasisadded).
52 Motion at 2.

28 53Burwell, 151 F.Supp.3dat15.
SE ROA 657.

10



1 anyoneelse,to bring suchdocumentsto themeetingand askfor themto be formally submittedinto the

2 record: thehearingofficer did this for them.

3 In addition, almost all of the recordsin questionare physically in the possessionof the State

4 Engineer,not Petitioners.ThePetitionersweregiven lessthanthirty days’ noticeof themeeting.55The

5 noticestatedonly that a meetingwasgoingto beheld to considertheplan.56 Thenoticedid not indicate

6 that the meetingwas going to be an evidentiaryhearing,provide any instructionson how evidence

7 shouldbe submitted,or instructparticipantsthat theyshouldbring with themany evidenceor materials

8 for formal introductioninto the record.57 The only referenceto written materialsin the noticesimply

9 statesthat “written comments[not evidentiarymaterials]will alsobe accepted.”58

10 In his Motion, the StateEngineerhasmadeclearthat the October30, 2018 meetingwasnot an

11 “evidentiary” hearing. In fact, the StateEngineerexpresslyassertsthathe wasnot requiredto hold an

12 evidentiaryhearinganddid not do so.59 Yet, in the samebreath,he illogically blamesPetitionersfor

13 not formally submittingevidenceat this non-evidentiaiyproceeding.6°Both thehearingofficer andthe

14 StateEngineermadeclear that participantsat the meetingwerethereto provide only non-testimonial

15 public comment.61 At no time did the hearingofficer ask anyparticipantwhethertheyhad documents

16 or othermaterialstheywishedto makea part of the record. In fact, the hearingappearsto havebeen

17 orchestratedandrun in a mannerdesignedto discourageanyreal exchangeor considerationof evidence

18 ratherthanto facilitate it. Accordingly, the StateEngineer’sargumentfails.

19 III. The State Engineer’sAdmission That He Summarily RejectedConsiderationOf The
RequestedSupplementalMaterials Automatically RendersHis DecisionArbitrary And

20 CapriciousAnd An AbuseOf Discretion.

21 All decisionsof the StateEngineermustbe supportedby substantialevidencein the record.62

22 Without suchevidenceany decisionis, by definition, arbitrary and capricious. Here, the key factual

23 determinationthat the StateEngineerneededto makeis whetherthe GMP, as submitted,will reduce

24

25
The noticewasmailedon October1, 2018; the public meetingwasheld on October30, 2018.

56 5ROA 528.
26 571d

Id.
27 Motion at 10.

° Motion at 10-13.
28 61 SE ROA 655:11-13; SE ROA 656:6-8;SE ROA 657:20-21;SE ROA 741:1, 13-14.

62 King v. St. Clair, 134 Nev. Adv. Op. 18, 414 P.3d314, 316 (2018).
11



1 withdrawalsof groundwaterin the basinbelow the perennialyield.63 Yet thereis no expertreport or

2 testimonyin the ROA that supportssucha determination. Nor doesthe GMP or Order 1302 contain

3 any waterbudgetcalculationsor modelingshowingthat total withdrawalsfrom the basinwill be less

4 than the perennialyield at the end of the GMP timeframe. In fact, the only expert who provided

5 commentat the October 30, 2018, meetingwas David Hillis, a professionalengineer. Mr. Hillis

6 definitively statedthat “[tjhe [United StatesGeologicalSurvey] and otherreportsshowthat evenwith

7 the reduction[of pumpingunderthe plan] that groundwatermining will still be occurringevenat the

8 end of the plan” and “the plan will also not reducethe withdrawalsbelow the perennialyield of the

9 basin.”64 Becauseof this, Mr. Hillis concludedthat “the plan doesnot include the necessarystepsto

10 removethe CMA designation”as requiredby the statute.65With no otherexpertopinion or report, the

11 StateEngineerlacksany evidencesupportinghis key factualdetermination.

12 In addition, at least two speakersrequestedthat the State Engineerconsidermaterials not

13 includedin the submittedROA.66 For the StateEngineerto now claim thathecompletelyignoredthese

14 requests,and did not considereven indirectly the materialscited by thesespeakers,is in itself an

15 admissionthat his decisionwas arbitrary, capricious,and an abuseof discretion. Likewise, the State

16 Engineerclaims that he completelyignoredand failed to considerthe volumesof relevantmaterialsin

17 his own possessionthat documentthe initiation anddevelopmentof the GMP. By makingthis claim in

18 his Motion, theStateEngineeris in effectconcedingto this Courtthathesummarilydisregardedrelevant

19 andavailableevidencewhenhemadehis decisionto approvethe GMP. This, by definition, is arbitrary,

20 capricious,and an abuseof discretion.

21 IV. This Court CanConsiderExtra-RecordEvidenceWith RespectTo Petitioners’Irregular

22
ProcessClaims.

23 Petitionershaveraisednumerousclaimsin theirvariouspetitions. Theclaimsfall into two broad

24 categories:(1) claims regardingthe legal and evidentiarysufficiencyof the GMP, and (2) claims ol

25 irregularitiesin processemployedby the StateEngineerto developand approvethe GMP. The State

26

____________________________

63 NRS 534.037(1) (the plan “must set forth the necessarysteps for removal of the basin’s designationas a critical
27 managementarea.”).

64 SE ROA 675:6-8;676:1-2.
28 65 SE ROA 674:19-20.

66 SE ROA 659:4-17(Mr. Tim Bailey); SE ROA 685:3-16(Mr. An Erickson).
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1 Engineeris correctthat for claims falling within the first category,this Court’s review is limited to the

2 administrativerecord (as long as that record is completeand includes all relevant material in the

3 possessionof or readily availableto the StateEngineerwhenhe madehis decision). However,this is

4 not the case for Petitioners’ irregular processclaims. For those claims, a court has the power to

5 independentlyhearevidenceaboutthe claimsbecausesuchevidenceis often not containedwithin the

6 administrativerecorditself67

7 Claims of irregularity in the administrativeprocessare of especialimportanceto thejudiciary.

8 As United StatesSupremeCourt JusticeDouglasnoted,

9 When the Government. . . levels its greatpowersagainstthe citizen, it
shouldbe held to the samestandardsof fair dealingas we prescribefor

10 otherlegal contests.To let Governmentadoptsuchlesseronesassuitsthe
convenienceof its officers is to startdown the totalitarianpath.68

11

12 Therefore,“[a] proceduralirregularity, like a conflict of interest,is a matterto be weighedin deciding

13 whetheran [agency’s] decisionwas an abuseof discretion.”69 And, “a proceduralirregularity can

14 heightenjudicial scrutiny.”70

15 Here,Petitionershavealleged,amongotherthings,that (1) “the processthe StateEngineerused

16 to review and adopt the GMP violated both the expressrequirementsof NRS 534.O37(3)’ and

17 constitutionaldueprocessstandards,”and (2) “the StateEngineer’sactionsin this matterwerebiased,

18 inequitable,violated his duty to act as a neutral arbiter in water rights proceedings,and exhibited

19 prejudicetowardsholdersof pre-statutorywater rights in the basin.”72 Theseare exactly the type of

20 irregularprocessclaims thatheightenjudicial scrutinyand allow a district court to review extra-record

21

22
67 See, e.g.,NRS 703.373(8) (“In casesconcerningallegedirregularitiesin procedure. . . that are not shownin the record,
the court may receiveevidenceconcerningthe irregularities.”);seealsoAmos Treat& Co. v. SEC,306 F.2d260, 268 (D.C.

23 Cir. 1962) (expresslyauthorizingthe holding of an evidentiaryhearingto detenuinewhetherboardmemberswere biased
andshouldbe disqualified).

24 68JointAnti-fascistRefugeeComm. u. McGrath, 341 U.S. 123, 177,71 S. Ct. 624, 651 (1951) (Douglas,J., concurring).
69Abatiev. Alta Health & Lfe Ins., 458 f.3d 955, 972 (9th Cir. 2006).
70

25 . . . . . . . . .‘ The StateEngineerclaimsin its briefthattheLegislature’suseof the term“public hearing”insteadof “evidentiaryhearing”

26
in NRS 534.037(3)relievedhim of the obligationto conducta properfact-finding hearing. However,the statutealso states
that the purposeof the hearingis “to take testimony.” “Testimony” is different from “public comment” and requiresthat
witnessesbe calledby the parties,swornunderoathor affirmation, and cross-examinedby opposingparties. This clearly

LI did not happenat the October30, 2018, meeting. Even so, both the StateEngineer’sargumentand Petitioners’ counter-
argumentson this point go to the merits of the caseand have little bearing on this Court’s determinationof the State

28 Engineer’sMotion.
72 SadlerRanchPetitionfor JudicialReviewat 6-7.
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1 evidenceto determineif the allegedirregularitiesactuallyoccurred. Accordingly, the StateEngineer’s

2 Motion shouldbe denied.

CONCLUSION

4
for the reasonsstated above, and others that may be developedin the course of these

5

6
proceedings,the StateEngineer’sMotion shouldbedenied. TherearethreeoptionsthattheCourtcould

employwith respectto the ROA as this matterproceeds.
7

8
Option 1: The Court coulddenytheMotion without prejudice,allow thepartiesto submitwith

theirbriefs anysupplementalmaterialstheywant considered,andthenallow the StateEngineerto refile
9

10
his Motion prior to the scheduledhearingon the merits. Becausethe StateEngineeris the party in

possessionof manyof the materialsrequestedby Petitionersfor inclusion in the ROA, if this option is

selectedPetitionersrespectfullyrequestthat the Courtorderthe StateEngineerto timely respondto any
12

recordsrequestsmadeby Petitioners.
13

Option2: The Court could denythe StateEngineer’sMotion with prejudiceandenteran order
14

compellingthe StateEngineerto produceall materialsin his possessionrequestedin Petitioners’April
15

16
23, 2019,meetandconferletter. To determinethebreadthof documentproductionrequiredof the State

Engineer,the Court could authorizethe issuanceof subpoenasand the schedulingof depositionsof
17

formerStateEngineerJasonKing andformerDeputyStateEngineerRick Felling to testify, underoath,
18

regardingthe scope of the evidencethey consideredduring the developmentand approval of the
19

DiamondValley GMP.
20

Option3: The Courtcouldmakea summaryjudgementdeterminationthat theROA is deficient
21

absenta properly conductedadministrativehearingand remandthe caseto the StateEngineerwith
22

instructionsto hold an evidentiaryhearingon this matterso that a properadministrativerecordcanbe
23

developed.73
24

25

26

____________________________

While not directly applicableto petitionsfiled underNRS 533.450,NRS 233B.131(2)providesa model for this option.
27 Under NRS 233B.l31(2) “[i]f, before submissionto the court, an application is made to the court for leave to present

additionalevidence,andit is shownto the satisfactionof the court that the additionalevidenceis materialandthat therewere
2$ goodreasonsfor failure to presentit in the proceedingbeforethe agency,the court may order that the additionalevidence

andany rebuttalevidencebe takenbeforethe agencyuponsuchconditionsas the courtdetennines.”
14
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David Rigdon

From: David Rigdon
Sent: Monday, May 20, 2019 5:03 PM
To: Tori N. Sundheim
Cc: Paul Taggart;‘Chris Mixson’; ‘Karen Peterson’;‘Debbie Leonard’
Subject: Statusof RCA - CV-1902-348(Bailey v. StateEngineer)

Tori,

It’s beenalmosta monthsince I sentyou a meetandconfer letter regardingthe proposedROA in this case. I havenot
receivedany responsefrom you or your client and the ROA is requiredto be submittedto the court by this Friday. I
agreedto stipulateto an extensionof time to file the ROA in the belief thatwe would be working in a cooperative
mannerto developthe recordandensurethatnothing is missing. That doesn’tappearto havehappened.

I think we shouldschedulea phoneconferencewith all the partiesASAP (including Debbiewho hasnow filed a motion
to intervene)to discussthis. I think thejudgewasexpectinga more active meetandconferprocessthan hasactually
happened.

Thanks

Attorney at Law
TAGGART & TAGGART, LTD
l08 N. MinnesotaStreet
CarsonCity, Nevada89703
(775) 882-9900— Telephone
(775) 883-9900— Facsimile

CONFIDENTIALITY - This communication,including any attachments,is confidentialand may be protectedby privilege. If you arenot the intended
recipient,any use,dissemination,distribution,or copying of this communicationis strictly prohibited. If you havereceivedthis communicationin
error, pleaseimmediatelynotify the senderby telephoneor email, and permanentlydeleteall copies,electronicor other,you may have. The
foregoingappliesevenif this notice is embeddedin a messagethat is forwardedor attached.

1
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David Rigdon

From: Tori N. Sundheim<TSundheim@ag.nv.gov>
Sent: Tuesday,May 21, 2019 8:44 AM
To: David Rigdon
Cc: Paul Taggart;Chris Mixson; Karen Peterson;DebbieLeonard;

‘debbie@dleonardlegal.com;NancyFontenot;SarahHope; DoreneA. Wright
Subject: RE: Statusof RCA - CV-1902-348(Bailey v. StateEngineer)

Good Morning David,

I am scheduledto receivemy client’s completereviewof your requeststodayand am availableanytime Wednesdayor
Thursdayto discuss.As you are aware,the StateEngineer’sRCA wasreadyto file on April 30, 2019.The Court’s Order
statedwe would discussthe “contentsof the RCA, asfiled, [and] any proposedsupplementalexhibitsto the RCA”
betweenApril 30 and May 24.

Beforefiling the RCA, I sharedthe Draft Summaryof the ROA on April 16. The purposeof sharingthis Draft
Summarywasto speedup the meetand conferprocess,in the hopesthatyou might identify in your review
clerical errorsand submitspecificproposedsupplementalexhibitsthat the StateEngineermight agreeare
inadvertentomissions,for inclusion in theStateEngineer’sRCA, prior to April 30. I anticipatedthat I would
receiveproposedsupplementalexhibitsfrom you, as Orderedby the Court, so that I could sendthemto my
client for consideration,discussthemwith you, andfile the RCA by April 30th.

Instead,on April 23, 2019, I receiveda letterthatdetailedan extensiveand burdensomelist of requests
requiringthe identificationof public recordsin the DiamondValley Basin thatdatebackto the 1970s.The
scopeof theserequestsnecessitateda telephonicmeetand conferthat resultedin a stipulationto extendthe
time to file the ROA to May 24, 2019.The StateEngineercould havefiled the RCA on April 30th in accordance
with the Court’s Order.The stipulatedextensionof time wasnecessaryto reviewthe high volumeof your
requests.Moreover, it reflectstheseriousnesswith which the StateEngineerhasconsideredand processed
them.

As the StateEngineer’sreview shouldbe completedtoday, I am happyto discusswith you andtheother
partiesat your convenienceon Wednesdayor Thursday.Pleaseprovide me with timesso thatwe can
schedule.

Thankyou,

Tori

Tori Nicole Sundheim,Esq.,LLM.
DeputyAttorney General
Office of the Attorney General
GovernmentandNaturalResourcesDivision
100 N. CarsonStreet
CarsonCity, Nevada89701-4747
Telephone:(775) 684-1219
Facsimie:(775) 684-1108
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TAGGART & TAGGART, LTD.
PAULO TAGGART A PROFESSIONALCORPORATION DAVID H. RI000N
SONIA E TAGGART 108 NORTH MINNESOTA STREET TIMOTHY 0. O’CONNOR

CARSON CITY, NEVADA 89703 EVAN J. CHAMPA
www.nvwaterlaw.com THOMAS P. DUENSING

Ucensedin California only

April 23, 2019

Tori N. Sundbeim,Esq.
DeputyAttorneyGeneral
Stateof Nevada
100 N. CarsonSt.
CarsonCity, Nevada89701

Re: Bailey v. Wilson (CaseNo. CV-1902-348)MeetandConferre: SummaryofRecord
on Appeal

DearTori:

Thankyou for forwardingyourdraft Summaryof Recordon Appeal(“ROA”) in theBailey
v. Wilson case. I havehad an opportunityto review it and believethat the proposedrecord is
significantlylackingseveraldocumentsandrecordsrelevantto this case. As theNinth Circuit has
noted, an administrativerecord“is not necessarily[limited to] thosedocumentsthat the agency
has compiled and submittedas the administrativerecord.”1 Rather, a “whole” administrative
record “consists of all documentsand materialsdirectly or indirectly consideredby agency
decision-makersandincludesevidencecontraryto the agency’sposition.”2

AppendixC oftheDiamondValley GroundwaterManagementPlan(“DVGMP”) contains
summariesof the various communitymeetingsthat resultedin the draffing of the plan. These
summariesshow that seniorstaffmembersof the Division of WaterResourceswere intimately
involved in the developmentanddraftingof the DVGMP. Inexplicably, thereareno documents
or recordsincludedin theproposedROA (otherthanthesummariesincludedin AppendixC) that
documentthis involvement. In addition, severalof the summariesincludereferencesto studies
andotherrecordsthat arealsonot includedin the ROA.

To ensurethat the district court hasa completerecordto review in this matter,my clients
requestadditionaldocuments,as indicatedbelow, be includedin the ROA. I shouldemphasize
that the breadthof this requestis necessitatedby the fact that the StateEngineerfailed to hold a
properevidentiaryhearingthat could haveresolvedtheseevidentiaryquestionsbefore the plan
wasapproved.In addition,theserequestsarebasedon our initial reviewoftheproposedSummary

Thompsonv. US. Dep’t ofLabor, 885 F.2d 551, 555 (9th Cir. 1989) (emphasisin original, internal quotations
omitted).
21d. (emphasisin original).

TELEPHONE(775) 882-9900 - FACSIMILE (775)883.9900



Tori N. Suadheim,Esq.
DeputyAttorneyGeneral
StateofNevada
April 23, 2019
Page2

ROA and we reservethe right to submit additional requestsas we continueour review of the
record.

1) TheROA shouldincludeall non-privilegedemailssentor receivedby JasonKing,
Rick Felling, Adam Sullivan, Kelvin Hickenbottom,or anyotheremployeeof theNevada
Division ofWaterResources,for theperiodbetweenApril 23,2015,andJanuary11,2019,
related to the developmentof a groundwatermanagementplan for Diamond Valley,
reviewsof outlinesor draft copiesof theplan, the schedulingof meetingsto developsuch
a plan, the schedulingandformatof theNovember1, 2018,public commentmeetingheld
at the Eureka Opera House, and/or the designationof Diamond Valley as a Critical
ManagementArea. Foranysuchdocumentfor which a claim ofprivilegeis assertedplease
providea privilege log identifying the documentand statingthe groundsfor the claim of
privilege.

2) The ROA should include all non-privileged notes, summaries, reports,
presentations,or any similar documentspreparedby, or provided to, JasonKing, Rick
Felling, Adam Sullivan, or Kelvin Hickenbottomrelatedto anymeetingattendedby said
individualsduring which the developmentof the DVGMP was discussed.For any such
document for which a claim of privilege is assertedpleaseprovide a privilege log
identifying thedocumentandstatingthe groundsfor theclaim of privilege.

3) P. 71 of the DVGMP indicatesthat on March 19, 2009, the StateEngineerheld a
workshopwhereinheoutlined the history and statusof DiamondValley and askedwater
users to come up with a plan. Accordingly, the ROA should include copies of any
presentationmaterials,notes,attendancelogs,public comments,transcripts,or anysimilar
documents,includinganystudiesor reportscited in suchmaterials.

4) P. 77 of theDVGMP indicatesthat the recommendationsbeingmadearebasedon
a “Blueprint for WesternWater Management”that was presentedby ProfessorMike
Young at a meetingheld on June 11, 2015. The ROA should include a copy of said
“Blueprint” and any presentationmaterials, notes, attendancelogs, public comments,
transcripts,or any similar documents,including any studies or reports cited in such
materials,from theJune11, 2015,meeting.

5) P. 98 of the DVGMP indicates that the State Engineer made two formal
presentations(the mostrecentone in February2014) to waterusersin DiamondValley at
which hestronglyurgedthemto developa plan to solvethewaterissues.TheROA should
include copiesof any presentationmaterials,notes,attendancelogs, public comments,
transcripts,or any similar documents,including any studies or reports cited in such
materials,from thosetwo meetings.

6) P. 144 of the DVGMP indicatesthat legislationwill be neededto implementthe
plan and makesreferenceto SB 81 from the 2015 Nevadalegislativesession. The ROA
should includeall legislativematerialsrelatedto the 2015 Legislature’sconsiderationof
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SB 81 including, without limitation, transcriptsof all hearingson the bill. In addition, a
similarbill wasintroducedduringthe2017Legislature(SB 73). TheROA shouldinclude
all legislative materialsrelated to SB 73 including without limitation, transcriptsof all
hearingson the bill. Finally, the ROA should include all recordsof communications
betweenJasonKing, Rick Felling, Adam Sullivan, Kelvin Hickenbottom,or any other
employeeof the Division of Water Resourcesand any employee,contractor, ]obbyist,
member,or employeeof EurekaCountyor the DiamondNaturalResourcesProtection&
ConservationAssociationrelateddirectly or indirectly to SB 81 or SB 73.

7) P. 147 of theDVGMP is an email, copiedto Rick felling, JasonKing, andKelvin
Hickenbottom. The email indicates that it includes an attachmentof the “GMP
outline/workingmodelwith specificitemsfor discussionandpossibleactionhighlighted.”
Thereferencedattachmentshouldbeincludedin theROA asa separatedocument.

8) On p. 149 of the DVGMP referenceis madeto a USGSreport that quantifiesthe
amountofdischargein DiamondValley. TheROA shouldincludea copyof thereferenced
reportandanyandall communicationsby andbetweenemployeesof theDivision ofWater
Resourcesand either the United StatesGeologicalSurvey(“USGS”) or EurekaCounty
regarding said report. In addition, the ROA should include any notes, summaries,
presentations,mark-upsor commentsby employeesof the Division of Water Resources
regardingsaid reportand anyscientificstudycited within theUSGSreport.

9) On pp. 136-37of theDVGMP theproposedwaterbankingportionof theDVGMP
is summarized. The DVGMP notesthat “Rick Felling noted a possibledepreciationto
accountfor ‘loss’ by continuedFT of phreatophytesof waterbanked.” On p. 149 of the
DVGMP, it statesthat“Rick Felling noteda possibledepreciationto accountfor ‘loss’ by
continuedFT of phreatophytesof waterbanked.” On p. 250of theDVGMP it statesthat
“[tjhe rumoris thatRick Felling is sayingthatbankedwaterwill resultin increasedlossto
phreatophyteandthequantityofwatershouldbereducedif carriedforward (like a negative
interestrate)”. On thesamepageit alsostatesthat“[bjanking depreciationwasdetermined
basedonguidancefrom theStateEngineer office andnumericalflow modelingusingthe
bestavailableinformation.” This is clearevidencethatseniorstaffof theDivision ofWater
Resourceswere intimately involved in formulating the depreciationfactor incorporated
into thefinal DVGMP that is oneof thepointsof contentionin this litigation. Accordingly,
the ROA should include any notes, emails, communications,research,presentations,
calculations, groundwater models, groundwater model simulations, reviews of
groundwatermodelsand simulations,or any similar materialspreparedby, submittedto,
or reviewed by employeesof the Division of Water ResourcesreLated to applying a
depreciationfactorto bankedwater. For anysuchdocumentfor which a claim of privilege
is assertedpleaseprovidea privilegelog identifying thedocumentandstatingthegrounds
for the claim ofpriviLege.

10) P. 201 of the DVGMP is an email statingthat JakeTibbitts from EurekaCounty
sentJasonKing, Rick Felling, andKelvin Hickenboftoma draftof theDVGMP for review.
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Likewise, p. 222 containsan email sentto JasonKing and Rick Felling indicatingthat a
copyof a draft DVGMP is attachedfor their review. An email on?.223 of the DVGMP
statesthat “[tJhe StateEngineer’soffice completedtheir review of the Draft GMP” and
that an “edited workup is attached.” Additional emails includedin the DVGMP further
indicatethat otherdraftsof the DVGIvIP werecreatedand reviewedby employeesof the
Division of WaterResourcesprior to thesubmittalof thefinal DVGMP. TheROA should
includeall prior draftsof the DVGMP submittedto the Division of WaterResourcesfor
review as well asall comments,redlines,mark-ups,notes,or similar documentsproduced
by employeesof the Division of WaterResourcesrelatedto their review of the various
drafts.

11) On p. 251, theDVGMP includesa statementthat “there aremanyreports,studies,
testimony,etc. that discussesthesethings” (i.e., the impactsofgroundwaterdrawdowri“as
it is now, or reducedasproposedin thegroundwatermanagementplan”). Theproposed
ROA appearsto contain only a single study performedby Han-ill in 1968. Because
Petitionershaveraisedthe issueof whetherthereis evidencethat the DVGIvEP will stop
the groundwatermining that is occurring in Diamond Valley, such studiesare highly
relevantto this litigation. Accordingly,theROA shouldincludeeachand everyhydrologic
study, report, groundwatermodel, and groundwatermodel simulation preparedby,
submitted to, reviewedby, or commentedon by employeesof the Division of Water
Resourcesrelatedto the DiamondValley groundwaterbasinincLuding,without limitation,
anyreportsthatdiscusstheresponsivenessof the aquiferto withdrawalsfrom groundwater
wells.

12) P. 254 of the DVGMP indicatesthat “basedon monitoring data in DV, small
reductionsin pumpinghavecreatedsubstantialreductionsin drawdown.” On the same
pageit also statesthat “[b]asedon pastmonitoringin DV, the pumpingreductionsin the
GMP will result in [groundwaterstabilizationJ.” Again, this is an issue of direct
consequencein the instant litigation. Accordingly, the ROA shouldinclude any and all
monitoring reports, monitoring data, analysis of such reports and data, notes,
communications,or similar documentsregardinggroundwaterlevels in DiamondValley
that weresubmittedto, preparedby, reviewedby, or commentedon by employeesof the
Division of WaterResources.

13) The recordshouldalso includeall pastordersof the StateEngineerregardingthe
managementof the DiamondValley aquifer, as well as transcriptsof previousmeetings
and hearings held by the State Engineer to discuss such orders including, without
limitation, the transcriptof the public hearingheld by StateEngineerMorros in 1982 to
discussa requestfor curtailmentsubmittedby Milton Thompson.

14) In the 1970stheStateEngineercancelleda largenumberof waterrightspermitsin
Diamond Valley becausethe owners of the permits had failed to apply the water to
beneficial use. However, the State Engineer allowed such individuals to apply for
replacementpermits with the understandingthat thesepermitswould be the first to be

TELEPHONE(775) 882-9900 FACSIMILE (775)883-9900



Tori N. Sundheim,Esq.
DeputyAttorneyGeneral
StateofNevada
April23,2019
Page5

restrictedin theeventthatpumpingwasregulated.BecausetheDVGMP imposesa basin-
wide regulation of pumping, the record in this case should include copies of the
cancellationnoticesfor thesewaterrights, applicationsfor newwaterrights to replacethe
cancelledones,anypublicdocumentsrelatedto theStateEngineer’sconsiderationof those
new applications, and the approved permits and certificates associatedwith those
applications.

Finally, theSummaryof theROA includecopiesofmitigationwaterrightsissuedto Sadler
Ranchand Daniel Venturacci. My clients do not necessarilyobject to this, but do wonderwhy
their permitsaretheonly onesincluded. Eithercopiesof all thewaterrightspermitsissuedby the
Division of WaterResourcesin DiamondValley shouldbe includedin theROA, or noneshould
(exceptthoseidentified in request# 14 above). Our clients’ mitigation rightspermitsshouldnot
be singledout.

My clientseagerlyawaityourresponse.Shouldyouhaveanyquestionsor concerns,please
feel free to contactme by phoneor email. I am also happyto meetwith you and your client in
personto discusstheseissuesfurther.

David H. Rigdon,Esq.
TAGGART & TAGGART, LTD.
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CASE NO.: CV-1902-348 (consolidated with 
Case Nos. CV-1902-349 and CV-1902-350) 

DEPT. NO.: 2 

NO.---,,-..,,,.,....----
FtLED 

OCT 2 3 2019 

�~�~� 
By �-�~ �· �t�4 '� �f�.�.� ( 

IN THE SEVENTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA 

IN AND FOR THE COUNTY OF EUREKA 

* * * 
TIMOTHY LEE & CONSTANCE MARIE 
BAILEY; FRED & CAROLYN BAILEY; IRA 
R. & MONIRA RENNER; SADLER RANCH, 
LLC; DANIEL S. VENTURACCI, 

Petitioners, 
vs . 

TIM WILSON, P.E., Nevada State 
Engineer, DIVISION OF WATER 
RESOURCES, DEPARTMENT OF 
CONSERVATION AND NATURAL 
RESOURCES, 

Respondent. 

EUREKA COUNTY; DIAMOND NATURAL 
RESOURCES PROTECTION AND 
CONSERVATION ASSOCIATION, J&T 
FARMS, GALLAGHER FARMS, JEFF 
LOMMORI, M&C HAY, CONLEY LAND & 
LIVESTOCK, LLC, JIM AND NICK 
ETCHEVERRY, TIM AND SANDIE HALPIN, 
DIAMOND VALLEY HAY CO., MARK 
MOYLE FARMS, LLC, D.F. AND E.M. 
PALMORE FAMILY TRUST, BILL AND 
PATRICIA NORTON, SESTANOVICH HAY 
& CATTLE, LLC, JERRY ANDERSON, BILL 
AND DARLA BAUMANN, 

Respondents/Intervenors. 

______________ / 

DNRPCA INTERVENORS' 
ADDENDUM TO ANSWERING BRIEF 
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Pursuant to NRAP 28(f), DNRPCA Intervenors provide the Court with this addendum, 

which includes the following: 

EXHIBIT DOCUMENT DESCRIPTION DATE PAGE 
NUMBER 

Minutes of the Assembly Committee ADDENDUM 1 on Natural Resources, Agriculture, and March 10, 1999 0001-0012 Mining 

2 Excerpts from Minutes of Assembly March 30, 2011 ADDENDUM 
Committee on Government Affairs 0013-0101 

AFFIRMATION 

The undersigned does hereby affirm that the preceding document does not contain the 

social security number of any person. 

DATED: this 22nd day of October, 2019. 

LEONARD LAW, PC 

�~�~� 
DEBBIE LEONARD (NSBN 8260) 
955 S. Virginia Street, Suite 220 
Reno, NV 89502 
775-964-4656 
debbie@leonardlawpc.com 

Attorney for DNRPCA Intervenors 
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MINUTES OF THE 

ASSEMBLY Committee on Natural Resources, Agriculture, and Mining 

Seventieth Session 

March 10, 1999 

The Committee on Natural Resources, Agriculture, and Mining was called to order at 1 :42 p.m., on Wednesday, 
March 10, 1999. Chairman Marcia de Braga presided in Room 3161 of the Legislative Building, Carson City, 
Nevada. Exhibit A is the Agenda. Exhibit B is the Guest List. All Exhibits are available and on file at the 
Research Library of the Legislative Counsel Bureau. 

COMMITTEE MEMBERS PRESENT: 

Mrs. Marcia de Braga, Chairman 

Mrs. Gene Segerblom, Vice Chairman 

Mr. Douglas Bache 

Mr. John Carpenter 

Mr. Jerry Claborn 

Mr. Lynn Hettrick 

Mr. David Humke 

Mr. John Jay Lee 

Mr. John Marvel 

Mr. Harry Mortenson 

Mr. Roy Neighbors 

Ms. Genie Ohrenschall 

Ms. Bonnie Parnell 

GUEST LEGISLATORS PRESENT: 

Speaker Joseph Dini, District 38 

Senator Lawrence Jacobsen, Western Nevada Senatorial District 

STAFF MEMBERS PRESENT: 

Linda Eissmann, Committee Policy Analyst 

Sharon Spencer, Committee Secretary 
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OTHERS PRESENT: 

Pamela Wilcox, Administrator, Division of State Lands 

Pam Drum, Environmental Coordinator, Tahoe Regional Planning Agency 

Wayne Perock, Administrator, Division of State Parks 

Steve Teshara, Executive Director, Lake Tahoe Gaming Alliance 

Michael Jabora, Representing Tahoe Citizens Committee 

Amir Soltani, Chief Hydraulic Engineer, Department of Transportation 

Mike Mackedon, Fallon City Attorney 

George Benesch, Attorney at Law, Representing the City of Fallon 

Michael Turnipseed, State Engineer, Division of Water Resources 

Norman Frey, Chairman, Newlands Water Protective Association 

Ross de Lipkau, Representing Las Vegas Valley Water District 

William Isaeff, Deputy City Manager, City of Sparks 

Bjorn Selinder, Churchill County Manager 

After roll was called, the Chairman opened the hearing on A.B. 285. 

AssemblY. Bill 285: Establishes program to protect Lake Tahoe Basin. (BDR S-459) 

Senator Jacobsen, representing the Western Senatorial District, was the first to speak in support of the measure. 
He said he was originally opposed to the Tahoe Regional Planning Agency (TRPA), but found great satisfaction 
in serving as a member of the Tahoe Oversight Committee (TOC). He pointed out Chairman de Braga had 
served on the committee in the past interim, Assemblyman Hettrick was a past chairman of TRPA, and 
Assemblywoman Segerblom had also served on the committee. 

Senator Jacobsen explained A.B. 285 was a joint proposal of TOC and Nevada's executive branch of 
government. The measure was developed as part of the hearings held in the Tahoe Basin, and was one of the 
most significant pieces of legislation on Lake Tahoe to be developed in the past 20-years. Four hearings were 
held in the Tahoe Basin during the interim, and members participated in an extensive on the ground survey of 
projects and issues concerning the Nevada side of the Tahoe Basin. Erosion, forest health, stream restoration, 
and issues pertaining to Highway 28 and Incline Village were some of the concerns studied by TOC. Many of 
the studies and much of the work performed by TOC was the result of the 1997 Presidential Forum at Lake 
Tahoe, one of the most significant events in the state's history. 

Senator Jacobsen called Pamela Wilcox, Administrator of State Lands, to the podium to testify on the proposed 
legislation. She explained the measure was a direct result of the Tahoe Presidential Forum in July 1997. The 
message from that forum was one of hope as well as urgency. If the problem of turbidity of the water of Lake 
Tahoe was not seriously addressed in the immediate future, the quality of the lake could be lost forever. The 
State of California had appropriated more than $20 million to the California Tahoe Conservancy for 1999. 
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TRPA, in cooperation with local governments, was studying alternatives for raising the funds needed by local 
governments to contribute to the effort. Ms. Wilcox provided the committee with a handout entitled "Lake Tahoe 
Initiative: Environmental Improvement Program" (Exhibit C), which provided a financial breakdown of the 
various budgeted categories, project specifications, and allocated monetary contributions for Fiscal Years 1999 
through 2001. She said voters had recently approved a $20 million bond act. 

Mr. Marvel asked what efforts were planned to ensure mitigation of the pollution problems in the Lake Tahoe 
Basin. Ms. Wilcox said most of the work scheduled were erosion control projects, which primarily took the form 
of stabilizing cut and fill slopes along roads and highways. Sediment run-off needed to be captured and 
channeled into sediment basins for filtering before getting into the lake. Through the years, development at the 
lake had systematically eliminated natural sedimentation barriers that had prevented silt and sediment from 
damaging the quality and clarity of the water in Lake Tahoe. Stream restoration was another project that would 
remedy sedimentation problems, along with forest health and wildlife habitat restoration. The goal was to restore 
the Tahoe Basin and surrounding forests closer to the condition of the area prior to the mining activities of the 
Comstock a hundred years ago, which included clear cutting the forests. The forests around the lake were never 
healthy after clear cutting because the trees that replaced the original forests were monocultural stands, all the 
same age, and all the same species. Those were not healthy forests; they were prone to disease and wildfire. 
Those forests needed to be restored. Forest fires were a natural method ofrestoring forests health to those timber 
stands, but allowing the forests to bum was not an option due to the immense ramifications. 

Mr. Marvel asked what was planned for the slash timber throughout the Tahoe Basin. Ms. Wilcox explained 
biomass projects were planned for the refuse timber, which was a natural byproduct developed from forest 
wastes that could be made into various products including mulching materials or for use as a cost effective fuel 
source. Studies were being conducted to find other potential uses 

for biomass products. Presently, most of the slash was burned in controlled burns; however, that practice created 
other problems, including air pollution and human safety issues. 

The Chairman said Assembly Committee on Ways and Means recently viewed a presentation that demonstrated 
beneficial uses for forest waste such as dead trees. Biomass products were useful, lucrative, and environmentally 
sound. She said using forest waste products in positive and productive ways had always been the position of the 
Assembly Committee on Natural Resources, Agriculture, and Mining. 

Ms. Parnell asked why the Department of Motor Vehicles (DMV) was such a large funding source. Ms. Wilcox 
explained DMV had a funding source dedicated to air quality, which presently had a substantial reserve of 
approximately $7 .5 million. During the budgeting process, state government agencies were not allowed to 
institute any new general fund programs, causing the agency to develop creative methods to fund Tahoe Basin 
programs. The budget office suggested using the reserve as a potential, short-term remedy. Ms. Parnell asked if 
the financing of Tahoe projects from the reserve source would affect only a portion of the DMV reserve. Ms. 
Wilcox responded in the affirmative, adding the balance of the fund would be approximately $3 .5 million at the 
end of the present biennium. 

Mr. Marvel asked if the money in the DMV reserve fund was from Washoe and Clark Counties. Ms. Wilcox 
replied in the affirmative. Mr. Marvel asked if those counties were displeased with the arrangement. She said 
representatives from those counties had expressed concern regarding the long-term effects of the policy. Those 
counties had not, however, made any official statements against the arrangement at any of the Tahoe Basin 
project hearings. 

Upon reviewing the material presented, Mr. Carpenter said he noticed private funds were estimated to be $152.5 
million. He asked from where were those funds going to come and what projects would the money fund. Ms. 
Wilcox explained the private component needed retrofitting, which meant many pieces of privately held property 
in the Tahoe Basin needed to be made environmentally sound. Many private parcels contained numerous 
impervious surfaces such as roofs, garages, walkways, and driveways. When rain hit those surfaces, it hit much 
harder than it hit dirt and trees. The volume of run off was greater and swifter as well. That was one way 
development around the lake negatively impacted the basin. A program had been developed called the Backyard 
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Conservation Program, a cooperative effort between private property owners at the lake and the Natural 
Resources Conservation Service NRCS. The federal agency offered technical assistance to homeowners and 
helped them minimize the impacts of their development at the lake. Some of those techniques included 
constructing infiltration trenches along the eaves of the buildings to interrupt the water corning off the roof, and 
stabilizing slopes that had been disturbed using vegetation or other stabilization treatments. Individual property 
owners would be responsible for doing the work on their parcel. She said Pam Drum of TRPA could provide 
more information on the subject because she worked on that particular project. 

Mr. Carpenter asked if local governments would be responsible for passing ordinances to ensure members of the 
community did the work required. Ms. Wilcox said she was not certain, but most likely homeowners would take 
it upon themselves to do the required work. Education and encouragement, along with concern for the 
environment, should ensure individuals would do the right thing. 

Ms. Wilcox briefly reviewed the proposed amendment prepared by Division of State Lands (Exhibit D). She 
explained section 1, subsection 1 would read the administrator of Division of State Lands, in cooperation with 
other state agencies shall coordinate the development and implementation of a program of environmental 
improvement projects for the protection of Lake Tahoe Basin. She said that was an important statement because 
her agency did not have regulatory authority in Tahoe Basin. Division of State Lands was tasked with 
coordinating a multi-agency effort. Section 1, subsection 2 explained the state's commitment was to provide 
$56.4 million during a 10-year period, and allowed general obligation bonds to be issued in order to provide the 
necessary funds. 

Chairman de Braga asked if funding was provided on an as-needed basis or was it allocated by each individual 
project. Ms. Wilcox said the money was allocated each biennium after reviewing lists of proposed projects. 

Mr. Carpenter said not long ago a statewide bond issue was passed, which raised approximately $26 million. Ms. 
Wilcox said 2 bond issues had been presented. The first bond issue was for $31 million and the second one was 
for $20 million. He asked if the next bond act did not have to be presented before the citizens. Ms. Wilcox 
agreed, adding state capital improvement bonds did not necessarily have to go to a vote of the people. The 
budget office suggested funding sources be sought elsewhere on a biennium to biennium basis. 

Senator Jacobsen said Lake Tahoe was a world class recreational and tourist resource, which was capable of 
enhancing the state's economy in many ways. It was important to preserve and enhance that resource, including 
the air, water, forests, wetlands, wildlife, and all other aspects of the Tahoe Basin including commercial 
enterprises and private property. Inmate crews did much of the work around the lake, and were a vital resource 
in maintaining the park system in the region. Senator Jacobsen said it was important to remember work in the 
Tahoe Basin was a bi-state effort. He said it was important to hold a Nevada/California summit, something that 
had never occurred before but was needed. 

Mr. Carpenter expressed concern regarding the probability of wildfires in the region due to the large number of 
standing dead and dying timber. Ms. Wilcox said it was a well known fact that wildfire in the Tahoe Basin was a 
real threat. It was another issue, which contributed to the feeling of urgency at the lake. The forests had to be 
returned to healthy conditions as soon as possible. For each issue there were pros and cons and many different 
opinions. 

Pam Drum, Environmental Information Coordinator for TRPA, was the next speaker to testify in support of A.B. 
285. She thanked Ms. Wilcox and other state agencies for their hard work in the Tahoe Basin. She emphasized 
the importance of enhancing recreational opportunities at Lake Tahoe and protecting the sensitive ecosystem for 
posterity. She presented the committee with a handout entitled "Continued Review of the Tahoe Regional 
Planning Agency 1997-1998" (Exhibit E). She explained her agency issued permits for all projects at Lake 
Tahoe including those on private property. As part of the permitting process, TRPA required best management 
practices be employed at all times. 
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Ms. Drum pointed out there was another organization at the lake, the South Lake Tahoe Redevelopment Project, 
which was responsible for developing and implementing private sector projects at South Lake Tahoe. The 
agency managed between $20 and $30 million in private sector investments, particularly for environmental 
projects. She stressed the need for urgency in order to preserve the quality of life and the environment around the 
lake, and urged the committee to support the measure. 

The Chairman asked if there was a substantial volunteer force at the lake working on various projects. Ms. Drum 
said organizations such as the League to Save Lake Tahoe was instrumental in recruiting volunteers to work on 
projects and to assist in educating the public on the need for, and techniques of, environmental stabilization 
projects. 

Wayne Perock, Administrator, Division of State Parks, spoke next in support of the proposed legislation. He said 
he was delighted the State of Nevada was coming forward to assist in resource management and working with 
TRPA to restore and preserve Lake Tahoe Basin in a healthy and productive standard. He reminded the 
committee Lake Tahoe State Park was one of the biggest, non-federal parks in the nation. He said he was most 
concerned about forest health and the need to prevent devastating wildfires from occurring, while managing 
erosion and sedimentation problems. He presented the committee with a handout from his agency entitled "Lake 
Tahoe Nevada State Park Tahoe Basin - Environmental Improvement 'Threshold' Projects" (Exhibit F). 

Mrs. Segerblom asked if the beach at the park had been enlarged in recent years. Mr. Perock responded in the 
negative, adding it was a natural beach and would be left in a natural condition. Some boat docks may be 
expanded in time. Sand Harbor had been designed to accommodate a certain level. Over crowding of 
recreational areas was unproductive. 

Rex Harold from Division of State Lands requested to be put on record as in support of the measure, but 
relinquished his turn to speak before the committee. 

Steve Teshara, Executive Director of the Lake Tahoe Gaming Alliance at the south shore of the lake and a 
representative of Lake Tahoe Transportation and Water Quality Coalition, spoke in support of A.B. 285. He said 
the agencies he represented supported of the measure unanimously. 

Mike Jabora, Chairman of the Tahoe Citizens Committee, supported the proposed legislation. He said his 
organization represented the private sector of the lake. Support of the measure was unanimous within the 
communities he represented. He said Lake Tahoe license plates were an important financial contribution to the 
health of the environment in the Tahoe Basin. The cooperative spirit between the gaming industry and the 
private sector was genuinely a working partnership. He urged the committee to support the measure. 

Amir Soltani, Chief Hydro logic Engineer of the Nevada Department of Transportation (NDOT) was the last to 
testify in support of A.B. 285. He said $20 million of the $56 million requested would be used by NDOT. 
Controlling erosion coming off cut slopes along roads would improve roadway safety, and eliminate the danger 
of boulders falling from unstabilized hillsides. 

The Chairman asked if there were any further questions or comments, and there were none. She closed the 
hearing on A.B. 285 and opened the hearing on A.B. 380. 

AssemblY. Bill 380: Revises provisions governing priority, forfeiture and adjudication of water 
rights. (BDR 48-971) 

Chairman de Braga was the first to speak in favor of the proposed legislation. She explained the measure was a 
work in progress, and very important to the people of Nevada. Several amendments would be presented and all 
would be reviewed and evaluated. Mrs. de Braga said the intent of the measure was to take forfeiture out of 
Nevada's state surface water law and established a priority date of 1902 for the Newlands Project. The goal of 
the measure was not to specifically benefit the Newlands Irrigation Project, but to benefit all water users on the 
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Truckee and Carson River systems, and any other areas engaged in federal reclamation projects, including 
Humboldt and Pershing Counties. Also, the measure would redefine place of use in water law for reclamation 
projects to mean the entire reclamation project as the place of use. She suggested removing the entire language 
of section 5 of the measure, which pertained to court jurisdiction. 

Chairman de Braga pointed out the measure would not change water law duty in any way by including the three 
provisions. It would not use more water than currently being used, nor would anyone receive more water than 
they were currently entitled to receive. They would, however, have more flexibility in the use of the water, and 
with that increased flexibility , and with establishing the entire reclamation project as the place of use, the 
measure would lessen the burden on the office of the state engineer for change of use applications. The proposed 
legislation was also expected to bring back into limited production some of the lands that had been stripped of 
water in the long-term. That provision would effectively benefit those areas where the purchase of water rights 
had occurred and removed water rights from the land. 

Chairman de Braga called for input from all effected entities. She explained the legislation was meant to be 
beneficial to all concerned parties and not be detrimental in any way to water users. 

Vice Chairman Segerblom asked what sections would be removed from the measure. Chairman de Braga said 
section 5 would be deleted. 

Mike Mackedon, Fallon City Attorney, explained he was speaking as a representative of the City of Fallon due 
to the city's interest in state water rights laws as they affected Churchill County. He presented the committee 
with proposed amendments to A.B. 380 (Exhibit G). Mr. Mackedon presented an explanation of his proposed 
amendments, which was as follows: 

Amendments to A .B. 380 suggested the following changes to existing statute: 

Section l : Added a new section to Nevada Revised Statutes (NRS) Chapter 533 (proposed as 
533.043), which would read as follows: 

The priority of a water right granted to a person by the United States for use in a federal 
reclamation project is determined according to the date on which the United States appropriated 
water for initiation of a project and all such water rights so granted are governed by the law in 
place as of the priority date, notwithstanding the fact that the water right so appropriated may 
ultimately vest in the name of a person at a later date, except in the case of a water right which 
vests under the law of this state prior to the time the United States first appropriated or otherwise 
acquired the water for initiation of the project. If the water right vested under the law in this state 
before appropriation or acquisition by the United States, the date of initiation of the water right is 
determined according to the date water thereunder was first diverted. 

Section 2: Amended NRS 533.040 to read as follows: 

All water used in this state for beneficial purposes shall remain appurtenant to the place of use; 
provided: 

1. That if for any reason it should at any time become impracticable to use 
water beneficially or economically at the place to which it is appurtenant, 
the right may be severed from such place of use and simultaneously 
transferred and become appurtenant to other place or places of use, in the 
manner provided in this chapter, and not otherwise, without losing priority 
of right heretofore established; [ ftftt:l] 
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2. That the provisions of this section shall not apply in cases of ditch or 
canal companies or irrigation districts which have appropriated water for 
diversion and transmission to the lands of private persons at an annual 
charge; and 

3. For the purposes of this section, water is appurtenant to the place of use 
if the water appropriated is used anywhere within an area set forth in an 
agreement that is evidence of the right. 

Section 3: Amended NRS 533.060 to read as follows: 

1. Rights to use the water shall be limited and restricted to so much thereof 
as may be necessary, when reasonably and economically used for irrigation 
and other beneficial purposes, irrespective of the carrying capacity of the 
ditch. All the balance of the water not so appropriated shall be allowed to 
flow in the natural stream from which such ditch draws its supply of water, 
and shall not be considered as having been appropriated thereby. 

2. [Except as othenvise pro11ided in subsection 4, ifthe owner or owners of 
any such ditch, ettHal, reservoir, or any other meafls of div'ertiflg any of the 
publie v,ater foil to use the 'Nater therefrom or thereb)· for beneficial 
f:'Urposes for •.vhieh the right of use exists duriflg afl)' 5 sueeessive years, 
the right to so use shall be deemed as having been abaHdoned, and any 
such. o•.vner or o•.vflers thereUf:'OH forfeit all •.vater rights, easements aHd 
]:'frtileges appurteflaflt thereto theretofore acquired, afld all the water so 
formerly appropriated by sueh O',Vflef or owners aftd th.eir ):'fedeeessors ifl 
iflterest may be agaifl a):'f:'rO):'fiated for beHefieial use th.e same as if sueh 
diteh, eaHal, reserYoir or other meafls of di1tersiofl had Hever beefl 
eoHstmeted aft any qualified f:'ersofl may 8:f:'f:'rO):'fiate afly sueh 1.vater for 
beneficial use.] Rights to the use of surface water may not be lost or 
forfeited through non-use. 

3. Evidence including, but not limited to, the following may be considered 
to show that water has been applied to beneficial use and creates a 
presumption that the right to use the water has not been abandoned: 

a. Records or other proof of 

(1) The delivery of water; or 

(2) The payment of any costs of maintenance and 
other operational costs incurred in delivering the 
water; or 

(3) The payment of any costs for capital 
improvements, including works of diversion and 
irrigation; 

b. Data regarding production of crops; 

c. Contracts for the construction or maintenance of works of 
diversion and irrigation. 
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Section 4: No prescriptive right to the use of such water or any of the public water appropriated or 
unappropriated can be acquired by adverse user or adverse possession for any period of time 
whatsoever, but any such right to appropriate any of such water shall be initiated by first making 
application to the state engineer for a permit to appropriate the same as provided in this chapter and 
not otherwise. No changes are proposed to NRS 533.365. 

Section 5: The State of Nevada reserves for its own present and future use all rights to the use and 
diversion of water acquired pursuant to chapter 462, States of Nevada 1963, or otherwise existing 
within the watersheds of Marlette Lake, Franktown Creek and Hobart Creek and not lawfully 
appropriate on April 26, 1963, by any person other than the Marlette Lake Company. No such right 
may be appropriated by any person without the express consent of the legislature. No changes are 
proposed to NRS 533.370. 

Section 6: No changes are proposed to NRS 533.435. 

Section 7: No changes are proposed to NRS 233B.039 

Mr. Mackedon said his amendment intended to state the right to use surface waters could not be lost or forfeited 
through nonuse. The language applied only to surface water and not to underground water. 

Chairman de Braga commented it had previously been established under state law that users of underground 
water would be notified within 1-year of the date forfeiture of water rights would occur. That ability did not exist 
under surface water rights, which was another reason the water rights forfeiture statute should not apply. 

Mr. Mackedon added currently there was litigation pending over whether water rights had been forfeited, and 
one of the most common arguments was the statute had never been applied to surface water, and should not 
apply now. The proposed legislation would settle the issue and end the debate. 

Mr. Lee said he had a problem with prescriptive rights from other previous legal conflicts. He asked Mr. 
Mackedon to review his position on the issue. Mr. Mackedon said he had no recommendations to make on the 
issue of prescriptive rights. He recommended the law remain intact as it presently appeared in statute. 

Mr. Mortenson asked if there was a reason for not including underground water. Mr. Mackedon explained the 
proposed legislation was intended to apply only to surface water, NRS Chapter 533. 

George Benesch, Attorney representing the City of Fallon, added groundwater issues were contained in an 
entirely different chapter in the NRS than were laws pertaining to surface water. Those were contained in NRS 
Chapter 534. He said the amended version of A.B. 380 was an attempt to clean up the language of the statute 
relating to surface water, and to make it consistent with what the state engineer had been doing regarding the 
issue. It was not the intent of the measure to rewrite Nevada water laws. Federal courts were currently 
interpreting Nevada water laws, and the measure was an attempt to keep the interpretation of Nevada water laws 
in the state's courts, as well as following the administrative guidelines employed by the state's engineer. 

Michael Turnipseed, State Engineer, Division of Water Resources, was the next speaker to address the proposed 
legislation. He explained his agency preferred the language in the proposed amendments to the original language 
in the measure. He said legislation governing forfeiture of surface water was needed because the issue had never 
been properly addressed since the original legislation was written in 1913. Surface waters did not always exist in 
some parts of the state, but appeared and disappeared for years at a time. Archaic and incomplete language 
needed to be clarified, and the specific issues of surface water right forfeiture and abandonment needed to be 
addressed in a 
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definitive form. A.B. 380 in its amended form should correct those issues. He explained much of the amendment 
changed the language back to existing water law. 

Mr. Lee said he was still concerned about the issue of prescriptive rights. He asked if the word no could be 
inserted, so the proposed legislation would read no prescriptive rights. He asked if the proposed legislation 
would have to be re-referred to the Assembly Committee on Judiciary because prescriptive rights were a judicial 
matter. Chairman de Braga said adding no would return the issue back to the present language of the statute. 

Mr. Carpenter said the amendments were hard to follow. He asked Mr. Turnipseed to explain the amendments. 
Mr. Turnipseed said the amendments were consistent with actions taken by state engineers for the past 95 years. 
The language stating the place of use was the entire reclamation project was consistent with water laws 
throughout the western United States. 

Chairman de Braga recognized the presence of Joan Lambert and John Bonaventura, both lobbyists were 
previously legislators. 

Norman Frey, Chairman of the Newlands Water Protective Association, explained the m1ss10n of his 
organization was to protect the water and hydropower rights of the people in the Newlands Reclamation Project. 
He agreed with others the language of the original legislation was unacceptable, but the amendments brought the 
legislation to an acceptable condition. In 1983, water rights were being shuffled around within the Newlands 
Project when many of the problems discussed today emerged. In an effort to resolve those problems, A.B. 380 
emerged. It was difficult to promote agriculture as a viable industry when concerns about forfeiture and 
abandonment of surface water rights continued to appear. 

Chairman de Braga asked Mr. Frey to explain how water rights had been reduced in some areas, such as corners 
of fields, beds, banks, and bench lands. Mr. Frey explained the use of aerial photography was routinely used by 
the Federal Government to spy on farmers and ranchers several times a year. The result had been the right to use 
water on rounded, or radius, cornered fields had been taken away, under the pretense water had been abandoned. 
The technique was a method of micro-managing reclamation projects. In 1985, a federal judge ruled in favor of 
the United States government when it stated water rights had changed along with the per acre water duty. The 
water rights change on his property went from 4.5-acre foot per acre down to 3.5-acre foot per acre. That 
decision adversely affected the use of agricultural bench lands. Approximately 3,300 acres of water rights, which 
were instantly and arbitrarily diminished by the Federal Government due to the ruling of the judge. Mr. Frey said 
it was imperative the State of Nevada get out from under federal intervention in water rights. If that could be 
accomplished through clarification of abandonment and forfeiture laws he would support the proposed 
legislation with its proposed amendments. 

Ross de Lipkau, Attorney from Reno representing the Las Vegas Valley Water District LVVWD) and the 
Southern Nevada Water Agency (SNWA). He explained the proposed legislation was unacceptable without the 
proposed amendments. He said the proposed amendments as presented by Mr. Mackedon set forth the following 
3 basic items, with which he agreed: 

• Surface water could not be the subject of forfeiture, but must be the subject of abandonment. 

• The priority date for Truckee Carson Irrigation District (TCID) was set at 1902, as established in both the 
Truckee and Carson River decrees. 

• TCID was allowed to use its water any place within the confines of the district. 

Mr. De Lipkau said he wanted to work with the power company, Mr. Mackedon, Mr. Benesch, and the 
Committee on Natural Resources, Agriculture, and Mining to refine the language of the proposed legislation, 
using the proposed amendments. 

William Isaeff, Deputy City Manager for the city of Sparks, was the next speaker to address AB. 380. He 
explained the city of Sparks, along with Reno and Washoe County, were water rights holders in the Truckee 
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Carson Irrigation District. He said he had intended to speak in opposition to the measure, because it was 
unacceptable in its original form as it appeared to over turn decades of state water law procedure. However, he 
pointed out Mr. Mackedon's proposed amendment changed his initial opinion. 

Mr. Isae:ff said he was not clear on some of the provisions included in the amendment, but agreed with the three 
main points Chairman de Braga explained was the purpose for A.B. 380. He added there was a fourth purpose 
for the proposed legislation the Chairman had not mentioned, which was explained on page 7 section 3 in the 
description of beneficial use. The fourth purpose was to create the presumption water rights had not been 
abandoned. The proposed language was new for both existing law and the first version of the measure. It was an 
important aspect and needed to be included as one of the designated reasons for the proposed legislation. 
However, there were several areas appropriate for including the concept of beneficial use, or presumption 
against abandonment. He pointed out people might be holding water and not putting it to immediate beneficial 
use because they were acting pursuant, or in accordance with, an officially adopted land use or water plan that 
governed their particular jurisdictional area. People held water for unspecified periods of time while watching 
changing market conditions, believing they would sell the water as market values changed. The water was not 
abandoned, but held for specific uses later. 

Mr. Isae:ff explained he had another concern regarding the proposed legislation and the proposed amendment. On 
page 6 of the proposed amendment, subsection 3, there was reference to an agreement. It was not clear what 
agreement was being considered, or if the reference was to a past arrangement, or some agreement to be 
negotiated after the measure became law. Extensive clarification was needed to explain the reference. 

The Chairman said she agreed with Mr. Isaeff's point. She said on page 5, the reference to all water used in the 
state for beneficial purposes shall remain appurtenant to the place of use; section 1, that if for any reason it 
should at any time become impracticable to use water beneficially or economically at the place to which it is 
appurtenant, the right may be severed from such place of use and simultaneously transferred and become 
appurtenant to other place or places of use was not the intent of the proposed legislation. She said she wanted 
the measure to state it was not required to sever that right. The owner should have the ability to move that right 
within the land he owned. Mr. Isae:ff said he agreed with that concept, but had trouble with the language 
contained within the measure to explain the point. 

Chairman de Braga asked if any aspect of Mr. Isae:ff's suggestions were based on speculation, to which Mr. 
Isaeff responded in the negative. He added it was a legitimate basis for finding of non-abandonment of water 
rights and was appropriate for inclusion in the proposed legislation. 

The Chairman asked if non-abandonment included water held by a municipality for future growth. Mr. Isae:ff 
responded in the affirmative, adding it was acceptable for private property owners to hold water in accordance 
with approved land use or water planning according to local ordinances. He pointed out the proposed 
amendment attempted to put the measure back into current law without any other significant changes. 

Bjorn Selinder, Churchill County Manager from Fallon, said he was pleased to hear A.B. 380 was a work in 
progress because, he too, had a problem with the measure as originally presented. Incorporating the language of 
the proposed amendment changed his attitude. He said he was satisfied the measure would do its intended work 
of clarifying the issue of abandonment of surface water. He urged the committee to vote in favor of the measure 
as amended. 

Chairman de Braga said a subcommittee would be held to review the proposed amendments. She said she would 
act as chairman of the subcommittee, along with committee members Mr. Hettrick and Mr. Neighbors. 

There being no other business before the committee, the meeting was adjourned at 4:05 p.m. 

RESPECTFULLY SUBMITTED: 
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MINUTES OF THE MEETING 
OF THE 

ASSEMBLY COMMITTEE ON GOVERNMENT AFFAIRS 

Seventy-Sixth Session 
March 30, 2011 

The Committee on Government Affairs was called to order by 
Chair Marilyn K. Kirkpatrick at 7:30 a.m. on Wednesday, March 30, 2011, in 
Room 3143 of the Legislative Building, 401 South Carson Street, Carson City, 
Nevada . The meeting was videoconferenced to Room 4406 of the Grant 
Sawyer State Office Building, 555 East Washington Avenue, Las Vegas, 
Nevada. Copies of the minutes, including the Agenda (Exhibit A ), the 
Attendance Roster (Exhibit B), and other substantive exhibits, are available and 
on file in the Research Library of the Legislative Counsel Bureau and on the 
Nevada Legislature's website at www.leg.state.nv.us/76th2011/committees/. 
In addition, copies of the audio record may be purchased through the Legislative 
Counsel Bureau's Publications Office (email: publications@lcb.state .nv .us; 
telephone: 77 5-684-6835}. 

COMMITTEE MEMBERS PRESENT: 

Assemblywoman Marilyn K. Kirkpatrick, Chair 
Assemblywoman Irene Bustamante Adams, Vice Chair 
Assemblyman Elliot T . Anderson 
Assemblywoman Teresa Benitez-Thompson 
Assemblyman John Ellison 
Assemblywoman Lucy Flores 
Assemblyman Ed A . Goedhart 
Assemblyman Pete Livermore 
Assemblyman Harvey J. Munford 
Assemblywoman Dina Neal 
Assemblywoman Peggy Pierce 
Assemblyman Lynn D. Stewart 
Assemblywoman Melissa Woodbury 

COMMITTEE MEMBERS ABSENT: 

None 
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GUEST LEGISLATORS PRESENT: 

Assemblyman Marcus Conklin, Clark County Assembly District No. 37 
Assemblyman Pete Goicoechea, Assembly District No. 35 
Assemblyman James Ohrenschall, Clark County Assembly District No. 12 

STAFF MEMBERS PRESENT: 

Susan Scholley, Committee Policy Analyst 
Brenda Erdoes, Legislative Counsel 
Cheryl Williams, Committee Secretary 
Olivia Lloyd, Committee Assistant 

OTHERS PRESENT: 

Jason King, State Engineer, Division of Water Resources, Nevada 
Department of Conservation and Natural Resources 

Andy Belanger, Manager, Management Services Division, Southern 
Nevada Water Authority 

Steve Walker, representing Truckee Meadows Water Authority 
Dean Baker, representing Baker Ranches, Inc. 
Dorothy Nylen, Private Citizen, Dayton, Nevada 
Susan Lynn, representing Great Basin Water Network 
Kim Wallin, Nevada State Controller 
Carrol Abel, President, Hidden Valley Wild Horse Protection Fund 
Sheila Schwadel, Private Citizen, Fish Springs, Nevada 
Bonnie Matton, President, Wild Horse Preservation League, 

Dayton, Nevada 
Ron Cerri, President, Nevada Cattlemen's Association 
J .J. Goicoechea, Private Citizen, Eureka, Nevada 
Doug Busselman, Executive Vice President, Nevada Farm Bureau 
Jake Tibbitts, Natural Resource Manager, Eureka County 
Michael Delee, Delee and Associates, Amargosa Valley 
Vahid Behmaram Water Rights Manager, Department of Water Resources, 

Washoe County 
Bjorn Selinder, representing Churchill, Eureka, and Elko Counties 
Randy Robison, representing Virgin Valley Water District 

Chair Kirkpatrick: 
[Roll called.] Good morning. We are going to go a little bit out of order, 
Mr. Goicoechea, because I had people waiting outside my door at 6:30 a.m. 
I am going to let Mr. Goedhart go first. Then you can go second. 
Good morning, Mr. Goedhart. 
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Assembly Bill 410: Revises provisions relating to the filing by a governmental 
entity of a protest against the granting of certain applications relating to 
water rights. (BDR 48-360) 

Assemblyman Ed A. Goedhart, Assembly District No. 36: 
Thank you, Madam Chair and fellow members of this hardest working 
committee in the building. This morning we are going to talk about something 
exciting for most of you folks on the Committee-water. Firstly, I will tell you 
what Assembly Bill 410 is not . It is not a bill to go ahead and change a large 
degree of Nevada water law. We all know how complicated that can be . What 
this bill aims to do is narrow or put a slightly higher burden on government 
agencies that are filing protests and preventing people from utilizing the water 
that they own. 

For historical perspective, this is the third time I have brought this bill forward, 
and I really appreciate the Chair for letting me keep doing this bill every session, 
kind of like Groundhog Day. I appreciate your giving me the time and 
opportunity to present this bill yet one more time . I have made a few changes 
and I am also open to amendments, as well. Maybe a comma here or a period 
there . . . I might be okay with that. 

In Nevada, we have property rights, not only as it relates to land and buildings, 
but also to water. The water belongs to the people of the state of Nevada. 
Imagine, if you will, that you had bought a house in a neighborhood and gotten 
through the financing. In this case, you had the keys; you paid all your taxes 
and signed the mortgage . When you went to open the door of the house, 
a government person came up to you and said, "Well, I know you own the 
house, but now you have to apply for an occupancy permit. We are going to 
protest your moving into this house. You are going to have to go to court and 
get permission to move into this house ." That is, in effect, what is happening 
to water rights in certain areas of the state. Probably one of the areas where it 
happens the most is in Amargosa Valley. We have the National Park Service as 
it relates to Death Valley National Park, Ash Meadows National Wildlife Refuge, 
and there are a plethora of other federal agencies, as well . 

What is happening is that you can actually buy a water right that is 
a preexisting, valid, certificated water right within Amargosa Valley and then 
you are going to have to go ahead and pay for it. You file an application, and 
out of the blue comes a protest from the National Park Service. It has 
a detrimental, if not devastating, impact upon the businesses and economic 
opportunity in rural Nevada. So I like to call this a jobs bill. It is a jobs bill that 
will not cost this august body any money. It is a jobs bill that will increase 
investment, economic opportunity, and tax revenue-without costing the 
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taxpayers a dime. What this bill strives to do is say that in Nevada you have an 
opportunity to protest a water right. Any person, individual, or government 
entity has a right to protest the movement or the change in a point of diversion, 
place of use, or manner of use-and that is fine. We are asking that, 
if a government entity decides to protest this water right, they actually have to 
go and have a peer review through the rank and file, brought up through the 
different levels within the organization, and signed off by their chief deputy or 
administrator. It is, in effect, an eminent domain taking, a de facto taking of 
a right that you own, that you are not able to now use because of a protest that 
has been launched by the Park Service. 

Within my packet (Exhibit C), I can show you some of the impacts. We have a 
resolution within this packet which is from Nye County. It was signed off by all 
the commissioners. This one dates all the way back to 2004. The Nye County 
Board of Commissioners signed another one in 2006. It was a resolution that 
requested that the Nevada Division of Water Resources expeditiously dismiss 
the frivolous protests that had been issued by the Park Service. There is 
another one here by Lisle Lowe, who is a licensed water right surveyor within 
Nye County. He talked to this issue. There is another one from 
Horizon Academy, which was an interesting story. 

Horizon Academy was an entity that took out a piece of property, a rundown 
strip mall, and decided to invest several million dollars and convert it into an 
academy for troubled teens. Today, it employs 60 people. As you read here in 
a letter dated April 2, 2007, I was helping this gentleman, Jade Robinson, bring 
jobs and bring economic investment to the Valley. He said, "Well, I have 
15 acre-feet of water rights." I asked him, "How much are you going to use?" 
We converted it to gallons and all the rest, like how much grass did he want, 
how many kids was he going to have, et cetera. We figured out the different 
water flows for all the different fixtures within the anticipated 
Horizon Academy. He had 15 acre-feet of commercial water rights, and he 
bought another 20 acre-feet because I told him, "You might as well buy some 
extra water. You do not know how much you are going to use on an annual 
basis." 

Halfway through the construction project, we had a gentleman from the 
Division of Water Resources come from southern Nevada. He is not there 
anymore, thank goodness; this has nothing to do with the current leadership. 
In the middle of this project, we had gotten maybe 60 or 80 people working on 
the ground, and this was one of the biggest construction projects in 
Amargosa Valley in the last several years. Not a lot happens out there. 
He came screaming up in his pickup truck and said, "Stop the project! Stop the 
project!" Mr. Robinson was looking at me like, "What is going on?" I told him, 
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"I do not know what is going on. Let us talk to him." The gentleman from the 
Division of Water Resources said, "I think you said you were going to use 
30 acre-feet of water." I said, "Yeah. We have already got 15 acre-feet that 
are allocated to the property. Mr. Robinson bought 20 acre-feet. He is going to 
transfer the 20 acre-feet within six or nine months. By the time the whole thing 
has been redone, we are going to have the extra water rights necessary to go 
ahead and come into compliance." He said, "Well, I just know that 
Death Valley is going to protest these water rights, and you might as well all go 
home because Death Valley does not want to have anything to happen out in 
Amargosa Valley." 

I thought the water belonged to the people of the state of Nevada. These are 
valid, certificated water rights. What was the problem? The problem was that 
Death Valley basically can take a template they have made and every time there 
is any water right moved within Amargosa Valley, they file this automatic 
protest using this template. It stops all economic development because, in 
certain cases, it can take two to six years before the protest is dismissed. 

I can tell you another personal story. Everyone says I have a vested 
self-interest, and I probably do because this is one of the reasons why I ran for 
office a few years ago in the first place. I bought my first piece of property in 
Amargosa Valley several years ago. I was all excited about being a farmer. 
I did not realize at the time that how you make $1 million farming is by starting 
out with $2 million. The dirt out there is not all that good. But I am not playing 
the world's smallest violin. I wanted to go and do it. So I said to the wife, 
"Here is a piece of property. It looks like Sanford and Sons. We have to clean 
it all up. We are going to go ahead and put new irrigation systems in. We are 
going to go ahead and level the ground. We are going to get everything going 
perfectly. It is going to look great." Well, about two months into that next 
spring, the existing well on that property started to have problems. So we 
made an application to move the point of diversion. At first, it was 150 feet. 
But they said, "Well, you have three ranch houses and there are septic lines. 
There are new rules. You have to be so far from a septic line." So we ended 
up moving the point of diversion 1 200 feet to the west. This was about eight 
or nine years ago, maybe ten years ago. And, all of a sudden, I got a call from 
the water rights surveyor and he said, "Well, your application to change your 
point of diversion has just been protested by the National Park Service." I said, 
"Well, it is on my own property. What is going on?" He said, "Well, that is 
what they do." At that point in time, I did not know much about water law. 
I was talking to people. I had to go ahead and drive by my fields and watch 
them literally dry up, turn brown, and blow away in the hot desert sun. 
I figured it cost me and the wife and the kids about $60,000, because we lost 
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our whole season, we lost all the alfalfa seed; we lost all the work that went 
into preparing the ground. 

I talked to the Nye County Board of Commissioners. I talked to all sorts of 
people. And finally, in September or October of that year, the Park Service 
said, "Oh. Is that all you wanted to do? We are sorry. That was a mistake. 
We are going to withdraw our protest. Go ahead. Now you can drill your well." 
But I had to pay for all the court costs. I had to pay for all of the consultants. 
And I lost a whole year's product. At that point in time, I asked the kids if they 
wanted their dad to continue around this mad march, this mad dream. 
Could we go ahead and rob their college accounts? And that is what we did. 
My wife was working three jobs. I was working one job and trying to start a 
business. I saw this happen time and time again in Amargosa Valley. And I 
said, "You know what? It is our opportunity to go ahead and correct a wrong." 
We do not want to change Nevada water law and say no one has a right to 
protest. But what this does say is that if you are a governmental entity and if 
someone has a preexisting or certified or permitted water right within the same 
hydrographic basin, if the government entity wants to launch a protest, that is 
fine. But they have to have it peer reviewed, gone up through the rank and file, 
and signed off by their chief deputy or administrator. That is all that this bill 
seeks to do. So I would open it up for questions now. 

Chair Kirkpatrick: 
Are there any questions? Is the part that you changed a little bit of the 
diversion piece on section 1 , from last session? 

Assemblyman Goedhart: 
Some people, like the conspiracy folks, said that last session we were trying to 
make it easy for Las Vegas to steal the water from the rurals. That was not the 
intent of the bill. What this does is that it only applies to intrabasin transfers of 
water and not interbasin. It is only water rights that are moved within 
a preexisting basin. Also, I think that the Division of Water Resources has done 
a great job in terms of working with the Park Service, proactively, to really 
preclude their necessity for launching all of these frivolous protests. Because it 
is part of some of the adjudicated decisions or rulings that have come down 
that say you cannot move any water in Amargosa Valley south or east because 
if you go south or east from where most of the water is, you get closer to 
Devil's Hole. So, even within the Nevada Division of Water Resources, they 
have specific rulings and conditions and terms upon how you can move the 
water. We are fine with that. But even within that context the Park Service is 
still launching protests, in some cases, for water amounts that are as little as 
five-acre feet, which is enough to go ahead and irrigate a one-acre horse 
pasture. We had a lady retire from Clark County. She moved to 
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Amargosa Valley with her horse, got a double-wide, and bought 5 acre-feet. 
It took her almost six years to get the water rights transferred. By that point in 
time, her horse had already passed away from old age. She never had a chance 
to put her horse on a one-acre pasture. It gets a little bit ridiculous. Look at 
another letter here, dated February 20, 2007. It talks about Nevada Water 
Rights application 72239 (Exhibit D). If you go to the last page, you can see 
"Coming soon, 7 4 7 Mini-Mall." This was a very successful developer. Well, 
after being run around for several years, trying to get his couple of acre-feet of 
water rightsjust for water for a strip mall, he gave up. To this day, nothing has 
been built on that piece of ground. When you are talking about economic 
development, I think there are a lot of people who want to develop and there 
are a lot of people who want to invest. We just have to give them the 
opportunity so that they can do so. 

Assemblyman Livermore: 
Thank you, Madam Chair. Mr. Goedhart, I had a similar thing happen on the 
Carson River. I am a member of the Carson Tahoe Hospital Board of Governors. 
We were attempting to build a small hospital in Dayton. We bought a 10-acre 
parcel of ground. We had to acquire water rights with that. No sooner did we 
acquire the water rights than it became protested downstream from 
Churchill County and the Indian tribe at Pyramid Lake. So I know exactly what 
you are referring to, and I am very supportive of your bill. 

Assemblyman Goedhart: 
Thank you, very much. As I said, we are not trying to diminish their ability to 
protest. I think we have excellent water law in the state of Nevada. I would 
just like to have an additional level placed upon them to have it peer reviewed 
and gone up through the rank and file and signed off by their chief deputy 
administrator or chief. 

Assemblywoman Benitez-Thompson: 
Thank you, Madam Chair. Mr. Goedhart, I read the bill and I hear you 
referencing the peer review and I see the need for signatures by the head of the 
departments in section 1 and in section 2, at the back of the bill. To me, 
getting a signature does not necessarily dictate a peer review process. Is that 
what you are looking for? Are you looking for internal discussions? 

Assemblyman Goedhart: 
I think if you are going to have the person at the top sign, you are going to have 
to have discussions. I am not mandating the peer review within this bill. 
Usually, I have found out that when you work with agencies and you hold that 
person accountable with his own signature on the paperwork that he has, 
basically, dictated policy to make that way, he is going to have some 
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discussions. I will give you an example . On the dairy farm that I manage, we 
have what is called a comprehensive nutrient management plan and we also 
have an effluent management plan . Well, in that case, they do not allow any 
one of those employees on the dairy farm to sign those annual reports . They 
want me, as the manager, to sign those reports . What they do not want to 
have happen is to have me hire a brand new person off the street, sign a report, 
and then a few years later the reports do not jive . I can say, " I did not sign 
those reports . Employee X, Y , or Z signed those reports ." They can deny 
culpability . What this bill will do is that when their signature has to go on those 
water right protests, it is going to hold them accountable, those folks who 
basically dictate the policy . They are going to be the ones . I think it is 
a de facto way of having those peer-reviewed discussions or going up through 
the rank and file. 

Assemblywoman Benitez-Thompson: 
Can you tell me how many of these situations has the federal government been 
the only entity protesting or if there have been other protests? 

Assemblyman Goedhart: 
Since I have been there, about 14 years, I know personally there have been 
probably 20 times or better where the only person protesting has been the 
National Park Service . To give credit to our folks, in almost every single case 
those protests have eventually been overruled . There are a few cases where 
they just gave up and went away. They did not have enough money . They did 
not know the system . They did not know the attorney to hire and did not have 
enough money to fight it. A lot of dreams have been killed because of these 
frivolous protests . 

Assemblywoman Flores: 
Thank you, Madam Chair . So, you are basically saying that some of these 
agencies are almost filing these protests as a matter of default, and then you 
would require that an agency head review it instead, and that would bypass this 
whole rubberstamping them out. 

Assemblyman Goedhart: 
Yes . I think what would happen is that if the head of the agency that was filing 
a protest had to put his or her signature on there, he or she would say, "Hmm . 
I am going to have to have culpability for my actions ." That might go ahead 
and reduce a few of the protests, which is kind of funny . In Amargosa Valley, 
if you look at the aerial picture on one of the handouts (Exhibit D}, I do not 
know if you have seen this, with the little green dots on a brown background . 
If you look at that, on the west side of the valley, there are some areas within 
the state of California. So, to show you how odd this is, if I decide to go 
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ahead, within the same valley and access a piece of private property, and it 
happens to be on the California side of the line, I can call up a well driller, 
immediately drill wells, and start utilizing water. I like our system better in the 
state of Nevada. We have a limited amount of water. We have to have these 
processes to protect a limited resource. But I think what happens is, when you 
have folks like the Park Service, who I do not believe are playing fair, it basically 
puts us at a big disadvantage because the state of Nevada's being, basically, 
outmuscled, by the federal government with all the frivolous protests. 
The doctrine of water law in Nevada is that Nevada has sovereignty over the 
waters of the state of Nevada. 

Chair Kirkpatrick: 
Are there any other questions? Okay. Mr. Goedhart, was there anyone else 
you wanted to testify for you? I have a lot of folks signed in; they just do not 
want to speak. It is too early, I think. So, I will do this. If there is anyone here 
who would like to testify in support of A.B. 410, please come forward now. 
Is there anyone in support? If there is anyone who is neutral on A.B. 410, 
please come forward. Good morning, Mr. King. 

Jason King, State Engineer, Division of Water Resources, Nevada Department of 
Conservation and Natural Resources: 

Yes. That is my testimony, that we are neutral on this bill. 

Chair Kirkpatrick: 
Thank you. Is there anyone else who would like to testify as neutral on 
this bill? 

Andy Belanger, Manager, Management Services Division, Southern Nevada 
Water Authority: 

We are neutral on A.B. 410 this year. I think we have been neutral the last two 
sessions, as well. I would note that our standard practice has been, as a 
governmental agency, that if we protest applications, those are ratified by our 
board of directors. So, in that sense, we are already complying with the 
provisions of this bill that require that the government take action to file 
a protest. This bill says the general manager can do it, in our case. I just 
wanted to put that on the record that we are complying with the spirit of 
A.B. 410 even though, potentially, it is not binding on us, as of yet. 

Chair Kirkpatrick: 
Yet. That is a good choice of words. 
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Steve Walker, representing Truckee Meadows Water Authority: 
I will somewhat echo what Andy said. At the top of page 5 of the bill, under 
subparagraph (1), that provides us an exception for going to the board. 
A director can file protests because we are a separate government entity. We 
are not part of another one. With that, we are neutral on the bill. Thank you. 

Chair Kirkpatrick: 
Thank you, Mr. Walker. Do you guys also do the same thing? Does your board 
of directors sign off on those? 

Steve Walker: 
To tell you the truth, Madam Chair, I think sometimes we do and sometimes we 
do not. It depends on the expediency that we need. 

Chair Kirkpatrick: 
Does anyone else have other questions? Okay. Thank you. Does anyone else 
wish to testify as neutral? Mr. Baker. 

Dean Baker, representing Baker Ranches, Inc.: 
We have had to deal with different government agencies protesting water 
rights. For instance, in the recent past we filed on springs that had never been 
filed on or that had been used historically, a long time. We probably should 
have filed maybe fewer rights. Maybe we did not file them perfectly, but both 
the Bureau of Land Management (BLM) and the Southern Nevada 
Water Authority filed protests against those. I am glad to hear that their board 
of directors did it, but I do not know why they did it. But this kind of bill has 
some reality because government agencies do that kind of thing. Thank you. 

Chair Kirkpatrick: 
Thank you. Does anyone have any questions? Is there anyone in opposition of 
A.B. 410? Please come forward. 

Dorothy Nylen, Private Citizen, Dayton, Nevada: 
I do not think I understood, exactly, the language of this bill. So, in part, I have 
a question. When you are requiring the signature it sounded like, in the case of 
the BLM, it would have to be Ken Salazar that would have to sign, in this case. 
It just seems to me that Nevada water law is already extremely complex. 
I think this would just add to the confusion and not help with relations with the 
different federal agencies that interact with people in the state. It seems like it 
would be better for citizens to interact with local offices of different agencies. 
So, I do have a question. Are you saying that you want Ken Salazar to sign? 
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Chair Kirkpatrick: 
Mr. Goedhart, go ahead. 

Assemblyman Goedhart: 
Thank you, Madam Chair. If you look on page 2, it says the 
Secretary of Agriculture if the protest is filed by the United States 
Forest Service; and the Secretary of the Interior if the protest is filed by the 
BLM or the United States Fish and Wildlife Service. It is exactly right that it 
would be the Secretary of the Interior, Mr. Ken Salazar. And I believe that if we 
have the unusual cases where people are taking property that is already 
privately owned-private, real personal property rights-it is even worse than 
eminent domain because at least in eminent domain, when they seize your 
property or they say, "You have to get off your property," at least they pay you 
fair market value. In this case, these actions are taking away private, 
personal property rights with no compensation. 

For example, in Amargosa Valley, the amount of money that has been spent by 
the federal government exceeds the value of the water rights. Had they gone 
up to all the landowners and said, "You know what. You have 500 acre-feet of 
water rights. I will pay you $1,000 an acre-foot." Had they taken half the 
money they have spent trying to seize the property through court actions, they 
would have already had willing and voluntary people selling their water rights to 
the federal government. So what they are doing is spending all the money on 
attorneys, seizing the property rights, the water, and not paying the landowners 
anything. I have seen folks that are approaching their retirement years, in their 
80s, and all they have in the world is a piece of land and some water rights. In 
one case, we joined a class action suit and we actually funded it. It went to the 
Nevada State Supreme Court. But now we are having people who are literally 
having their life savings taken away from them by the government. I think, in 
that case, there could be a compelling case. But at least let us have the 
decision maker at the top, who is executing that policy, be accountable for 
that policy. 

Assemblywoman Neal: 
Thank you, Madam Chair. I just want to clarify something. And this is to 
Mr. Goedhart. Are you equating the protest to a taking under the 
Fifth Amendment? Is that what you are saying? 

Assemblyman Goedhart: 
I would say that it is because, in my case, I wanted to move a point of diversion 
on my property. If all of a sudden there is a protest, I cannot use the water or 
the land that I have because of that protest. It is basically a de facto taking. 
It is uncompensated. And you can go to court. In my case, they said, 
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"We were mistaken." It costs you all sorts of money. You do not even get an 
apology. You have to fight for the right to be able to utilize your property. 
I think that is plain wrong. I believe it is an injustice. 

Chair Kirkpatrick: 
Ms. Nylen, did you have anything else? 

Dorothy Nylen: 
Yes, Madam Chair. I just think, after hearing this, that I, again, am in 
opposition to this bill. 

Chair Kirkpatrick: 
Thank you, again. Does anyone have any questions for her? Ms. Lynn. 

Susan Lynn, representing Great Basin Water Network: 
Now, let me say to Mr. Goedhart, I completely empathize with his situation, 
because I know those things do happen. And I am very glad to see that he has 
shifted it from interbasin to intrabasin situations to make it more palatable. 
However, I still think it is extremely onerous to require the secretaries of the 
federal agencies to sign the bills. First of all, getting it in front of them within 
the 58 day required time: 28 days for publication and 30 days for public notice. 
We are responding to the public notice requirement. It seems to me like the 
regional directors, state directors, and forest supervisors ought to be the ones 
who sign it. I know Mr. Goedhart wants to go higher up because of public 
policy, and I totally understand that. But it seems to me, to fit within Nevada's 
state laws with the 58 days, it is asking way too much for federal agencies to 
go all the way to the top and get permission and a signature. I am not saying 
they are right. I guess I am speaking on their behalf, though they may not 
know it, that they do have the right to protest because they have federal laws 
that they need to uphold that are beneficial on the ground, to national parks, to 
state parks, and to counties. My sense is, whether it is the Forest Service or 
the Department of Agriculture, you have regional directors at the Forest Service, 
you have forest supervisors that oversee almost all the forests in the state. It is 
sufficient to have them take care of it. Thank you. 

Assemblyman Goedhart: 
Thank you, Madam Chair. To that point, there, if we have language from the 
opposition that would like to go ahead and bring that down a notch or two on 
the levels, I am more than willing to work with those folks on coming up with 
some acceptable language. I think that would be a big improvement where, 
today, you could literally have an employee one week on the job signing those 
protests at the order of someone else within the agency. I am just looking for 
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a little bit more accountability and a little bit higher level than is happening now. 
I realize that legislatively we have to move in tiny baby steps, sometimes. 

Chair Kirkpatrick: 
We do. Thank you. And maybe Ms. Lynn can get together with you and you 
guys can work on that. ls there anything else? Mr. Ellison. 

Assemblyman Ellison: 
Thank you, Madam Chair. Mr. Goedhart, I do not know. I think this is about 
the only way you can go. You said that last session you had the same bill in. 
You made some modifications in here. What was the reaction? Did it come out 
of Committee last time and then go to the floor? 

Assemblyman Goedhart: 
Last session, it was heard before the Committee but it was not brought up for a 
vote. I do not know if it had the support to get all the votes which it needed. 
But I am kind of a stubborn guy, so ... 

Chair Kirkpatrick: 
I was the Committee person, Mr. Ellison. 

Assemblyman Goedhart: 
And the Chair has been kind enough to let me go ahead and re-present the bill 
this session, once again. And for that, I am very grateful. 

Chair Kirkpatrick: 
Mr. Ellison, I think we could use Mr. Segerblom as an example. He brought 
a bill back several times, since he has been here, on underground utilities. 
He had a piece in there regarding historical issues and it was all intertwined. 
Last session he got that historical piece approved. Sometimes when you make 
some changes after you hear the issues . . . at the end of the day, you have to 
have enough votes to get your bill out of committee. 

Assemblyman Goedhart: 
I would like to go forward on this. When I showed concrete examples, using 
Horizon Academy, which was almost put out of business before it was able to 
go and open its doors, or the lady with the horse and a lot of these other 
different cases, you might say, "Well that is only six jobs here or sixty jobs 
there or ten jobs there. It is not that big of a deal." What is happening now, 
though, in Amargosa Valley, is that there are actually a lot of solar companies 
which are looking at developing there. Even if they utilize what is called "the 
best water conservation technologies available," which is, basically, instead of 
being air cooled it is mechanically cooled; in some cases, they use 300 to 
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400 acre-feet of water. Well, what is happening now is that the Park Service is 
in negotiations with these folks from the solar companies and saying, "We do 
not care if you are buying preexisting valid, certificated water rights. Unless 
you buy three water rights and give us two and take one for yourself, we will 
launch a protest." So, just the very thought or the threat of this protest is 
gumming up the works. In all the years we have been trying to get solar 
projects into Amargosa Valley, to this day there has not been one that has been 
able to turn over a shovel full of dirt and start construction. I know the 
Solar Millennium Project alone is a $3 billion project, with 1200 full-time 
construction jobs at prevailing wages and 100 full-time jobs once it is open, and 
$15 million a year in tax revenue to the county. So these are big issues and we 
are not requesting that the whole system be changed; we are asking that it go 
up to a little bit higher level that puts accountability to the person within that 
agency who is making those policy decisions. 

Assemblyman Ellison: 
I agree. Thank you, Madam Chair. 

Chair Kirkpatrick: 
Assemblywoman Pierce. 

Assemblywoman Pierce: 
I have some sympathy for your frustration, but I do have to say that you seem 
to be arguing both sides of this at various moments here. On the one hand you 
say that water belongs to the people of Nevada, but if someone gets in the way 
of you using water then it is a taking. So that is sort of two sides to this. 
And the other thing I would say is that I am a big fan of solar and all that kind 
of stuff, but we have been telling natural gas power plants, for many years, in 
Nevada, that they had to be air cooled. They all say, "Oh, it is not as efficient." 
Well, you know, this is a desert. There is some loss in efficiency when things 
are air cooled as opposed to water cooled, but it is a desert. And so you have 
to air cool it, and we have been telling natural gas plants for years that they had 
to air cool when they wanted to water cool, instead. So, I just wanted to say 
a little bit about that. 

Assemblyman Goedhart: 
I appreciate those points, Madam Chair. Of the projects that have been planned 
in Amargosa Valley, one of the projects which has been approved has actually 
gone towards air cooling. It is about 90 percent water efficiency savings. 
Instead of 4,000 acre-feet, they are only going to be using 400 acre-feet. But 
even in these cases, just the threat of a protest can halt an entire project, even 
if you are using the best available water conservation technology. You are 
right, the water belongs to the people of the state of Nevada, but, ultimately, 
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that water, once it has been signed over to a person, it becomes a real property 
right, just like a piece of land or a house . Once you own those water rights, 
it is just like a piece of property . So we have both real property, 
personal property, and we have water rights . 

Chair Kirkpatrick: 
How about you two take this conversation offline so we can get going . 

Assemblyman Goedhart: 
I am sorry for taking so much of your time . 

Chair Kirkpatrick: 
This is Ms . Pierce's last comment. Go ahead, Ms. Pierce . But then I would like 
you two to take it outside . 

Assemblywoman Pierce: 
I think it is important to remember that in the wacky world of America, you 
know, corporations are people . So it all sounds very sort of warm and fuzzy 
when we are talking about water rights with a guy we like, like Mr. Goedhart, 
but the fact is Vidler Water Company, Inc . is a person . 

Assemblyman Goedhart: 
Thank you for that comment. 

Chair Kirkpatrick: 
We are going to close the hearing on A.B. 410. 

Assemblyman Goedhart: 
Once again , Madam Chair, thank you for allowing me the opportunity. 

Chair Kirkpatrick: 
Thank you . We are now going to open the hearing on A.B . 276. Mr. Conklin , 
please. 

Assembly Bill 276: Requires the State Controller to make data concerning 
certain accounts available for public inspection on an Internet website 
established and maintained by the State Controller. (BDR 18-371) 

Assemblyman Marcus Conklin, Clark County Assembly District No. 37: 
Good morning, Madam Chair . You have before you Assembly Bill 276 . 
Hopefully, last night, Ms . Scholley received a copy of the final amendment draft 
from Mr. Ziegler. Is that correct? 
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Chair Kirkpatrick: 
I believe it is on the Nevada Electronic Legislative Information System (NELIS) 
for the Committee members (Exhibit E). 

Assemblyman Conklin: 
I think it is pretty straightforward; it is one page, which would be the bill in 
totality. Rather than go through the amendment, I think what I would like to do 
is give you my thoughts on why I brought this bill forward. Basically, this bill 
creates a website in the Office of the State Controller that allows for the 
presentation, and, over time, the expansion of available financial data from the 
state, in a format that is easy for the public to access and also easier for 
research and academic purposes. 

For those of you who sat on the Assembly Committee on Taxation presentation 
and listened to Matt Murray from the University of Tennessee-he also gave 
that presentation to the Interim Finance Committee (IFC) a couple of months 
ago-one of the critical comments which he had about Nevada was that 
information is not readily available. It is very hard to find. As some of you 
know, in my private capacity I do some economic research from time to time. 
I have written some material on Nevada tax sources and whatnot. I can tell you 
from personal experience that finding good, usable, consumable data is very, 
very difficult. There are two reasons, really, why I brought this bill forward. 
One is that the public has a right to know. I think the Controller is here and can 
speak a little bit to this, but working through the Controller's Office allows 
real-time access to data. The data can be uploaded daily, weekly, or monthly, 
straight from cash flows. It is very simple and very easy to understand and up 
to the moment. From a consumer standpoint, people who have questions can 
go right to the website and not only see, in a visual format of graphing, but 
search, which is something that is not available, as far as I can tell, through any 
other website unless you want to go to some aggregated debt websites like the 
Census Bureau or the United States Bureau of Economic Analysis (BEA). But if 
you go there, what you are searching is the last recorded data which they have, 
which is usually one to four quarters prior, so it is not up to date. 

The other side of this is that we are a growing state. Even though we have 
been around for a long time, we are still relatively young in terms of how we 
look at ourselves and how we analyze what we have. It would be my hope that 
in making data more available, you will get more Matt Murrays of the world, 
hopefully more students from UNR and UNLV who are getting their bachelor's 
and master's degrees, or whatever, in economics or government or public 
administration, who will be able to take that data and use good, sound empirical 
research. They would not only be advancing their degrees but also enriching 
our understanding of our own revenue structures and expenditure structures. 
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So, Madam Chair, that is really the nexus of this bill and why I brought it 
forward. I hope you can give it some consideration. 

Chair Kirkpatrick: 
Thank you, Mr. Conklin. Does anyone have any questions? I will start with 
Mrs. Benitez-Thompson and then Mr. Stewart. 

Assemblywoman Benitez-Thompson: 
Thank you, Madam Chair. I am reading over the amendment. I had read the bill 
earlier. Am I right, then, when you are talking about real-time data here? In 
this amendment you are looking for their ledgers to be uploaded at the end of 
each month for the previous month? Is that what you are talking about? Or are 
you talking about daily transactions? 

Assemblyman Conklin: 
I will leave that up to the State Controller. I think the language is drafted in 
such a way as to allow flexibility. Times are tough right now. We all recognize 
that. Budgets are tight. I specifically have been working with the 
Controller's Office to draft this amendment in such a way that it requires no 
resources. They can actually, as their technology advances, advance the 
website and consumer access along with it, but not by forcing them to do it a 
moment before that technology and ability comes to them. It is written in a 
broad sense. I certainly do not want to speak for her, but I think the Controller 
would indicate to you that some parts are going to· be easier than others. 
Putting up revenue numbers is going to be very quick. Putting up expenditures 
takes a little bit longer because we do not have that many major revenue 
sources. We have a lot of different buckets of expenditures. It takes a little bit 
longer to get it organized and in a consumable fashion that is meaningfully to 
the public. This allows for that. 

You will notice that the effective date is July 1, 2012. We have allowed for 
a full calendar year from passage for the Controller to manage the process and 
bring things online. I would imagine it is not something that happens all at 
once. Each time they get a chance to add some components to it, they will do 
so. From a functionality standpoint, and more directly to your question, they 
have the capacity because all their data is entered real time. It is cash 
accounting, right? Money comes in and gets accounted for. Money goes out 
and gets accounted for. It is just a matter of how often they want to upload 
that to their site or maybe they have the technology already to make it a direct 
link so anytime anyone searches it goes into their database, grabs the 
information, and pulls it up and it is just always available. But I would leave 
that to her to give you a definitive answer. 
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Chair Kirkpatrick: 
Okay. Thank you. Does anyone else have any questions? Mr. Stewart's 
question was answered. I just have one question. It is like putting the state's 
checkbook on the website. Correct? 

Assemblyman Conklin: 
In essence, it is. From a budgetary standpoint we have hundreds and hundreds, 
if not thousands, of individual accounts. What we would do is aggregate some 
of those so that, instead of saying exactly how much money you spend on each 
individual item, you would roll that up into budget accounts that are 
consumable, with some definition, much like you see on a lot of search sites 
that do not have real-time data. The Census Bureau is one that comes to mind. 
All the information that is at the Census Bureau came from the 
Controller's Office. It is just a year behind. It is not really worth looking at, 
today, because what you are looking at is a year and half old. What this bill 
does is that it allows us to look at current numbers. We just need to put the 
data in a format that is meaningful. When you compare it to other data, it is 
relative. You may not be comparing apples to apples, but at least you are still 
comparing fruit instead of fruits and meats. 

Chair Kirkpatrick: 
That works. In section 3 and 4, of the amendment, you used the dollar figure 
of $100 million. Why was that particular dollar figure used? 

Assemblyman Conklin: 
Once you get down under $100 million, you are talking relative to the size of 
the budget of the state. You are talking about revenues that are not often 
looked at. They are revenues that do not bring in as much money relative to the 
total budget. You have to understand that over the biennium, our major 
revenue sources are bringing in anywhere between $300 million and 
$800 million. In order to keep the number of revenue sources from just 
expanding to the ridiculously small, because we do have some that probably are 
under $100,000, we would like to keep the number to the major sources that 
people traditionally want to look at, such as gaming and sales taxes and things 
like property taxes, if that is something which is included here, fees from the 
Office of the Secretary of State. Things like that. All these are the things that 
we talk about that are over $100 million. The stuff that is under $100 million is 
probably things that, for the most part, many of us do not know exist. 

Chair Kirkpatrick: 
Does anyone else have any questions? Ms. Flores. 
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Assemblywoman Flores: 
Thank you, Madam Chair. This is a great bill. I see the purpose in trying to 
achieve accountability and transparency, and I share your frustration in trying to 
get information from different state agencies. My question is a little bit 
different, though. Yesterday, there was a comment made by Ms. Vilardo from 
the Nevada Taxpayers Association in terms of the different platforms that 
different agencies are using within the state. Your bill just says that "the 
State Controller shall, on an Internet website .... " It does not necessarily 
specify what type of website. ls there any thought about potentially creating 
something that everyone in the state can use, as far as the agencies go? 
I guess my thought process in this is thinking into the future, and my frustration 
has also been with the data sharing which is not necessarily a component of 
your bill, either. Florida, for example, has been doing amazing work in the realm 
of data sharing and data sharing has then created efficiencies and it has created 
ways in which agencies can be more accountable, obviously, and more 
transparent, but then they know the efficacy of the dollars they are actually 
spending on their programs. It makes things more fluid and makes things work 
better. Obviously, for Nevada, I would hope that we can start thinking in those 
terms and in terms of making everything more fluid and also more efficient 
within government agencies and states. As far as the website is concerned, 
have there been any thoughts to that in terms of making everyone be on the 
same page? 

Assemblyman Conklin: 
I am not sure there is a nexus with the website, itself, because the website is 
for public consumption. The reason the Controller's Office was chosen was 
because the Controller has the sole responsibility to account for all the money. 
For certain there is no doubt that we probably have some data sharing 
problems, but the fact of the matter is all the money had a single-source stop. 
That is at the Controller's Office. That is why I chose it there because there is 
not a data issue between the Controller's Office and the website. They have 
sole responsibility for accounting for the cash for those things for which they 
are responsible. 

Let me be perfectly clear, there are some things that the state gets that the 
Controller does not have control over. Moving forward, if that is something you 
want to pick up as technology becomes available, I think we should do that. 
The problem we have, more specific to the whole data sharing idea, is that we 
recognize that not every department is on the same platform as every other 
department. We wished it were not so. As the state has grown and 
technology has grown, we have added new technologies with new departments 
but have not picked up the old ones. However, the cost to do that is more than 
we can bear right now, clearly, given our economic crisis. Part of the reason 
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the amendment is drafted the way it is, is so that we allow the Controller to put 
up what she can as it becomes available. As time goes on and as more 
technology becomes available, some of that data sharing you are talking about 
will become available. Sooner or later, we are going to have to get there. 
Then the richness of what they are able to put up will increase with it. If I put 
those specifics in there now, all that would happen is that I would add a fiscal 
note and it will be substantial. I sit on the Assembly Committee on Ways and 
Means and I have to tell you, it will probably die. 

Chair Kirkpatrick: 
Thank you, Ms. Flores. Ms. Pierce. 

Assemblywoman Pierce: 
I think this is good. Certainly, this session we are trying to move in the 
direction of transparency. I think that in the future we should look at making 
that $100 million a smaller amount because I think that is going to create some 
frustration. I think that a lot of folks who look at this kind of stuff all the time 
are really looking for the $10,000 we spent studying the love life of fish. They 
are looking for that kind of thing and not these sorts of big numbers. I think 
this is a good way to go. 

Assemblyman Conklin: 
If I may, Madam Chair, on that point, the $100 million is for revenue amounts, 
not necessarily for expenditures. It is over the biennium, so on average you are 
talking about $50 million per biennium. And just so that you understand, our 
total General Fund expenditure for this biennium is roughly $5.1 to $5.9 billion. 
We are talking a relatively small percentage of what we are looking at overall, 
relative to the budget. 

Chair Kirkpatrick: 
Thank you. I think that at some point we have all discussed that we have to 
start investing in long-term ways to make our process better for everyone. 
I think you have to invest a little bit. 

Assemblyman Conklin: 
You know as well as I do that, while we would like to do it all at once, it rarely 
ever happens that way. Maybe if we could take a good step forward this 
session and leave a platform for others to build on, I would be ... 

Chair Kirkpatrick: 
I would just say, Mr. Majority Leader, that last session we had 
Assembly Bill No. 193 of the 7 5th Session, which gave us a little bit of 
a reporting mechanism. People tried to stick fiscal notes on there like there was 
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no tomorrow. At the end of the day, though, it gave us a very good idea per 
year the revenues that we were bringing in and when our strong quarters were. 
We just did it on the top seven. As much as everyone wanted to put a fiscal 
note on it, it ended up helping us make some better decisions going forward. 
Once they figured it out the first time, it was very easy to maintain after that. 
I think some of these reports do bring value to the taxpayers as well as tools for 
our staff and for ourselves to use. 

Do you have anyone that you wish to call up specifically? 

Assemblyman Conklin: 
Madam Chair, if Controller Wallin wants to come up. I am not sure if there will 
be anyone else. 

Chair Kirkpatrick: 
We are taking a break from water, so it is all good. Ms. Wallin. 

Kim Wallin, Nevada State Controller: 
I want to tell you that the Controller's Office supports this bill. We have been 
working very closely with Assemblyman Conklin in going over this. We sat 
down and they said, "Well, we want you to do all this." We were hesitant. We 
would have had a huge fiscal note. We sat down and talked about what we 
could do with the resources that we had in our office, without having to go out 
and hire an outside consultant to help us. We can do all of this internally, 
which is a good thing. 

For the revenue side, we actually have already started, in a sense. The 
Nevada Economic Forum came to us several years ago and said, "We cannot tell 
what revenues we have collected so far in the state, budget to actual, because 
we have to go to the gaming site, the taxation site, et cetera." We have 
actually put that on our website-the revenues. When we talk about the 
$100 million, if you go to my website, right now, it gets down into the nitty 
gritty, even down in the Motor Pool Division, which is only about $3 million in 
revenues a year. The only thing we need to do with that is add graphs, which 
is what we are going to do. Right now, it is just numbers. Now we are going 
to have graphs so you can have trends and see what we have collected in the 
last fiscal year and the current year, and then we are going to be able to start 
building on that. We will have three fiscal years at a time on there. Then we 
can build on it and we will keep adding to the data so people can come there 
and look to see what we did back in 2009, for example. If they are in 2015, 
they can go back and compare. It will give them information. It will paint 
a picture and be a checkbook online. If you look at your checkbook, it is just 
a bunch of numbers. Now you, personally, know what you wrote that check 
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for, but if you do not have that internal knowledge, it does not mean anything. 
If we could start showing the trends of our expenditures, I think that paints 
a better picture. For the expenditure side, that is going to take a little longer 
getting that started. With our limited resources, my Comprehensive Annual 
Financial Report (CAFR) accountants will be putting that together. They have to 
do that after CAFR season, which is at the end of December. 

We should have the revenues up this summer, which is a great thing, I think. 
Assemblywoman Flores, you were asking about the platform and what have 
you. The state has a statewide accounting system. It is the 
Integrated Financial System (IFS). All of the agencies are on that statewide 
accounting system already. The ones that are not on that statewide accounting 
system are Higher Education; they are separate. They are a separate 
component unit in reporting to us as well. That is what we are talking about, 
maybe in the future, having a platform where they can submit the information 
to us, as well. I plan to enter into a dialogue with them after we get our site up 
and ask them, "Would you be interested in doing this?" Maybe they would 
send it to us on a quarterly basis or something like that. 

I think that is it for my comments. Are there any questions? 

Chair Kirkpatrick: 
Does anyone have any comments? Mr. Stewart. 

Assemblyman Stewart: 
Thank you, Madam Chair. I have a comment, not a question. I applaud the 
intent of this bill, and I think the Controller's Office is a great place to put this. 
I know Ms. Wallin has a great track record in being innovative and providing 
individuals and legislators with all kinds of great information. Thank you. 

Chair Kirkpatrick: 
Thank you. Mr. Ellison. 

Assemblyman Ellison: 
Thank you, Madam Chair. The only thing I need to ask is about the software 
they are using. Apparently, it is pretty adequate for what you are doing right 
now. But what about in the near future? Is the software that you are using for 
all this data going to be comparable? You are going to be getting a lot of data 
and putting a lot of information in there. I do not know what kind of software 
you are using. Are you going to have to upgrade, eventually? 
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Kim Wallin: 
Assemblyman Ellison , what we are using right now are spreadsheets. Excel is 
going to be around for a long time. That is it . Microsoft Office 2007 does 
some pretty amazing graphs and charts and all kinds of stuff. They are actually 
putting add-ons and macros underneath it so we can do even more stuff. 

Chair Kirkpatrick: 
Thank you . Is there anything else from the Committee? Mr. Conklin you might 
just want to hang out there. Thank you, Ms . Wallin, for coming . Is there 
anyone who would like to testify in support of A.B. 276? Is there anyone in 
opposition of A.B. 276? Is there anyone who is neutral on A.B. 276? [There 
was no response.] Mr. Conklin, do you have any final words? No? Okay, with 
that, we are going to close the hearing on A.B. 276. 

While the Majority Leader is here, I will tell the Committee what our plans are 
for next week. We will be having a night meeting . We will meet next Thursday 
from 6 p.m . to 9 p.m., in Government Affairs . We were lucky enough to get 
119 bills before this Committee, not counting the Senate bills. It is easy to say 
that they must be killed, but I look at this Committee and wonder which one of 
yours you want killed. If you do not want to hear your own bills, that is one 
thing . I have done that to many of my own, at this point. In order for us to 
keep on pace, we do need to start at 7:30 a.m . We do need to start on time. 
We do need to have a couple of night meetings. I promised you we would not 
be here at 9 p .m . on the Friday of the deadline because that is a very 
uncomfortable place to be, so you will feel relieved on Friday the 15th. We will 
work very hard until then. I appreciate the Committee. I have a good 
Committee, so I am fortunate. In order to make sure your colleagues' bills get 
heard , we have to work a little harder. Now that the leadership team knows we 
will be working that night, maybe they will give us a little bit of a reprieve on 
late floor sessions. With that, we are now going to open the hearing on 
Assembly Bill 329 and welcome up Mr. Goicoechea. I did that right because 
both leadership teams were here, so everyone knows now. Right? 

Assembly Bill 329 : Defines the term "wildlife" for certain provisions of law 
relating to water. (BDR 48-312) 

Assemblyman Pete Goicoechea, Assembly District No. 35: 
Thank you, Madam Chair and members of the Committee . This bill is only 
about policy, and I apologize. It is a very short bill but it is a complex question . 
I am not going to get into genus and species and whether wild horses are truly 
this or that or whether they are domesticated ferals . The real issue I have today 
is that the state of Nevada has primacy over both wildlife and water in this 
state . The Nevada Department of Wildlife (NDOW) clearly does not manage 
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wild horses and burros in this state. With the passage of the Wild Horse and 
Burro Act of 1971, clearly the jurisdiction over wild horses and burros went to 
the federal government. Over the last few years we have seen an increase in 
the number of filings by federal agencies. And they are filing those on behalf of 
wildlife and wild horses. Clearly, that is an erosion of Nevada's water law. 

In the state of Nevada, as my colleague from Amargosa said, the waters in this 
state belong to the state of Nevada. Now, the next question you are going to 
have is, "If this is a federal issue, where do the wild horses and burros get their 
water?" Under the Federal Reserve Act, the federal government is entitled to 
the water they need, the difference being that it is an adjudicated right, very 
similar to a vested right in this state. They have to be adjudicated. So I am 
reinforcing the state of Nevada's primacy and confirming it by definition, that 
wild horses and burros are not to be considered wildlife for the application, 
permitting, and certification of water rights in the state of Nevada. Again, it is 
a very short bill, a complex issue. The bottom line is I think it meets all the 
needs. Firstly, it says that NDOW is not responsible for the management of 
wild horses and burros in this state. Clearly, it is held under the jurisdiction of 
the federal government with the passage of the Wild Horse and Burro Act. The 
second point that I want to clarify is that the state of Nevada needs to maintain 
its primacy over those water rights and those applications. At the point it is 
adjudicated, and it will be adjudicated in the court, it will only pertain to specific 
basins as the adjudication process is brought forward. I believe in water, and 
Nevada's water law, as my colleague from Amargosa said, is probably the best 
water law in the nation. I want to ensure that we maintain it. This would be 
very similar to my colleague, Mr. Livermore, using my cows to make a water 
application and filing for a water right. Clearly, it is not legal and it is not right. 
With that definition, I would stand for any questions. 

Chair Kirkpatrick: 
Mr. Anderson. 

Assemblyman Anderson: 
Thank you, Madam Chair, and thank you, Mr. Goicoechea. I just had a question 
regarding line 6 on page 1 .of the bill text, specifically, "whether indigenous to 
Nevada or not." I have this question because I am sure, as many are aware, 
that some of the provisions of this title of NRS require some protection of 
wildlife. Under this definition of wildlife, I am concerned the clause "indigenous 
to Nevada or not" may put the NDOW or the State Engineer in the position of 
having to defend invasive species. Nevada Revised Statutes (NRS) 533.367, 
for example, has a requirement to ensure access for wildlife to water, that it 
customarily uses. We have heard things in the Assembly Committee on 
Natural Resources, Agriculture, and Mining about aquatic invasive species and 
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of the California-Nevada Interstate Compact which is in NRS Chapter 538, 
Article XIII, which recognizes wildlife as inseparable from the public interest. 
I was wondering if you could comment on that and see whether you would be 
willing to make it clear that aquatic invasive species would not be a part of that. 

Assemblyman Goicoechea: 
Clearly, this has no reflection on the duties of the Department of Wildlife. Now, 
again, when you are talking about indigenous species, we are talking about 
those species that may, ultimately, be introduced into the state of Nevada by 
NDOW. And, again, we do not believe that the Department of Wildlife is going 
to bring quagga mussels, which we already have in place, or any other invasive 
species. Clearly, when we are talking about invasive species, you are talking 
about a species that may or may not be indigenous to this state and they may 
be in some waters of this state. It does not mean we like them or we want 
them, but we have them. But again, this is existing language, for the most part. 
The only change in statute is "this term does not include any wild horses or 
burros." That is the only line that changes from existing law. 

Chair Kirkpatrick: 
Mr. Goedhart, and then Ms. Pierce. 

Assemblyman Goedhart: 
Thank you, Madam Chair. This is directed towards the gentleman presenting 
this bill. I definitely agree with the thought behind the bill. You said the only 
language that would be changed is the term "does not include any wild horses 
or burros." That is the only thing that has been changed? 

Assemblyman Goicoechea: 
That is correct. We are just trying to clarify by definition that you cannot use 
a wild horse or burro to establish beneficial use. 

Assemblyman Goedhart: 
I was going to ask about line 6 and line 7. Why did they put in "whether raised 
in captivity or not"? I am trying to figure that one out. 

Assemblyman Goicoechea: 
Clearly, there are species of wildlife that have been raised in captivity, such as 
chukars or probably some Himalayan snowcocks that were raised in captivity 
and then introduced into the state. 

Chair Kirkpatrick: 
Thank you, Mr. Goedhart. Mr. Goicoechea, I think NRS 501.097 is where 
wildlife is defined specifically and then there is this language in the bill. 
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It appears new to the Committee because it is not within this piece of current 
statute. It is identified in NRS Chapter 501. 

Assemblyman Goicoechea: 
Again, we went to NRS Chapter 532 just because that is the section used for 
definitions. It was my understanding this is the definition that was in place. 

Chair Kirkpatrick: 
Right. But as far as for some of the folks on this Committee, the language is 
italicized, so it looks like it is new language but it is currently already defined in 
NRS Chapter 501. 

Assemblyman Goicoechea: 
Yes. And I apologize for that. We probably should have only had the one line. 
Thank you. 

Chair Kirkpatrick: 
It is all good. Ms. Pierce. 

Assemblywoman Pierce: 
Thank you, Madam Chair. I am not exactly understanding the intersection 
between wildlife and water. Can you explain that? 

Assemblyman Goicoechea: 
Under existing law, there is a reservation for wildlife. Anytime you make an 
application or a certificated water right, there is a reservation that you have to 
leave enough water in place for wildlife. 

Assemblywoman Pierce: 
Okay. Thank you very much. 

Chair Kirkpatrick: 
Does anyone else have any questions? Mr. Munford. 

Assemblyman Munford: 
Thank you, Madam Chair. Just to follow up on the question by 
Assemblywoman Pierce. The water rights that you have, you have a well or 
water set aside for the other wildlife, but horses and burros are restricted. You 
do not want them to have access to that water for drinking? Is that what we 
are dealing with here? 
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Assemblyman Goicoechea: 
No. It is clearly not an access issue as much as the ability, right now, for the 
federal agencies to file for a water right permit certificate, under Nevada water 
law. We are saying a federal agency does not have the right to use wild horses 
and burros. They have to use their federal reserve, which they have in law. 

Assemblyman Munford: 
Is that available? 

Assemblyman Goicoechea: 
Yes. Yes, it is. But the only thing is, that right is then established by 
adjudication, rather than the permit process. Our fear is we have a number of 
filings occurring all across the state of Nevada. There are lots of them in place. 
It is clearly an erosion of Nevada's water law when we, in fact, allow federal 
agencies to come and apply for water, as a person, which is how it is defined in 
statute. Rather, they need to be using their federal reserve right and 
adjudicating that to water those wild horses and burros. The change came with 
the passage of the Wild Horse and Burro Act 1971. That placed those horses 
under the jurisdiction of the federal government. And therefore, they have to 
use their federal reserve right. 

Assemblyman Munford: 
And that, basically, is the premise of this bill? 

Assemblyman Goicoechea: 
That is what this bill is all about. We want to make sure that we can clarify and 
that the State Engineer does not have that gray area there that says, "Okay, do 
I have to give them a permit or not?" Clearly, with this, they are not to be 
considered wildlife, therefore, they cannot, in fact, be issued a permit on the 
basis that they are wildlife. 

Chair Kirkpatrick: 
Thank you. Are there any other questions? Mr. Goicoechea, I am actually 
going to start with the opposition first and let me tell you why. I received well 
over 97 emails. Fifty of them asked to be entered into the record and we will 
determine whether they are put into the minutes, each and every one of these, 
or if we put them on NELIS. We have to see, physically, what our system can 
handle. I just want to let them know that they will be part of the record, one 
way or another. We will either do it the old school or new school way. But I do 
have 4 7 emails, as of last night, and an additional three emails this morning. 
I am sure the Committee has received lots of emails. So, don't worry, we are 
going to put them in the record. 
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Assemblyman Goicoechea: 
And I thank you, Madam Chair, and I apologize for the workload it placed on 
you with this bill. Clearly, I think most of that argument is whether they are, 
in fact, looking for a definition of wild and free roaming and are they, in fact, 
wildlife, and that is not the intent of the bill. We are only talking about policy 
and state water law. Thank you. 

Chair Kirkpatrick: 
So, with that, I am going to start with the opposition and invite you up this 
morning. Ms. Nylen, did you want to come up and testify? Anyone else? 
Good morning. Just fill up the seats, as long as you state your name for the 
record before you speak. Those that are in opposition, just as one person 
leaves, we will ask some questions, then you can come back up. Okay. We will 
start with you, though, Ms. Nylen. 

Dorothy Nylen, Private Citizen, Dayton, Nevada: 
Thank you, Madam Chair. I am going to read my letter, if that is all right. 

Chair Kirkpatrick: 
Ms. Nylen, is it one that we have already received, by chance? 

Dorothy Nylen: 
Yes, it is. 

Chair Kirkpatrick: 
Would it be this one, which is a couple of pages long? 

Dorothy Nylen: 
It runs slightly over one page in length. 

Chair Kirkpatrick: 
What I would ask you, because we do have a copy of your letter, as opposed to 
reading it, word for word, summarize your thoughts on it because if we read all 
50 of these into the record, we would not be out of here by 12:30 p.m. But we 
will put them in the record because they are important. If you want to handle it 
that way, it would be helpful. 

Dorothy Nylen: 
Okay, certainly. To me, this bill seeks to remove the water rights of wild horses 
and their very right to exist. Whereas I see and acknowledge from what 
Mr. Goicoechea said, that I do not even think this is about wild horses but the 
fact is that they have been singled out. I have been following this issue for 
a while and gone to meetings of the Feral Horse Committee, which developed 
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this. It really is something that they hope will be used to remove wild horses 
from the state of Nevada. 

think this is a very inhumane approach to a water issue. 
Assemblyman Goicoechea said he is not focusing on whether or not wild horses 
are wildlife, but they have been defined, by special status, by the Wild Horse 
and Burro Act of 1971, as such by the federal government. A lot of lawsuits 
have tried to challenge that and they have lost. Whatever status Nevada wants 
to use to define wild horses as having, these are living creatures and I think it is 
a very poor way to approach dealing with water law. Nevada water law is 
already complex. It is certainly the most difficult of all the western states, as 
I have been told by water experts with the Bureau of Land Management (BLM). 
I think the motivation, though, is ultimately not good. I would ask that 
A.B. 329 be tabled. 

Chair Kirkpatrick: 
Okay. Does anyone have any questions? I guess my only question and my 
concern is that most of these emails were different from what the intent of the 
bill was and you kind of reiterated that. That is my impression. I have heard 
about wild horses ever since I have been here in the Legislative Building. It is 
always an issue, every session. In Natural Resources, it always comes up. 
I guess I am having a hard time understanding what our other options are as far 
as the federal government giving up some of their water rights to help with the 
process. They are a natural beauty within our state, so what is the federal 
government's responsibility to help with some of the waters that are already 
very scarce? 

Dorothy Nylen: 
I guess I am trying to understand exactly what it is you just said. Certainly, 
Nevada does have scarce water resources and by Nevada state law, I think that 
Nevadans are claiming all or most of those water resources. 

Chair Kirkpatrick: 
I am trying to understand what your concern is. It is my understanding, based 
on the federal act that was passed, that the federal government sets aside 
water for the wild horses. We are just clarifying that so that they give us those 
water resources. I am trying to understand. I do not think they ever are going 
to leave our state because they are very beautiful animals that run wild. 
I believe that by doing this it puts more pressure on the federal government to 
give us additional water for those particular animals. Is that not 
your understanding? 
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Dorothy Nylen: 
No. That is not my understanding. 

Chair Kirkpatrick: 
Okay. Maybe you could start over then, because I am way confused. Explain it 
to us because if I am not getting what the act does, and this definition, then 
I am sure the rest of my Committee is in the same boat. 

Dorothy Nylen: 
When I attended the various meetings of the Feral Horse Committee, the intent 
that those members had was in having wild horses removed. They were using 
this water language toward that end. At the first meeting, in Fallon, they would 
not share their information with us, and they were found guilty of breaking the 
public meeting law as a result. This language has been somewhat cleaned up, 
but the intent, to me, is clear. 

Chair Kirkpatrick: 
Ms. Nylen, it might be best if you did go ahead and read your letter, specifically. 
It is only about three paragraphs long. Maybe the Committee could get the gist 
of it. 

Dorothy Nylen: 
Okay. 

Honorable committee members, as a wild horse advocate and 
a Nevada citizen for a rural county, I want to voice my opposition 
to A.B. 329. This bill seeks to remove the water rights of wild 
horses and their very right to exist. It appears that the actual 
intent is to bring forward an issue of conflict between states' rights 
and federal rights regarding water. Wild horses and the ugly vision 
of inhumane treatment and suffering seems but a pawn in a larger 
game. The bill is ill conceived and should be tabled. A.B. 329 is 
not about horses, it is about a struggle for water in the West and 
no state in the West has wielded more power over water, on public 
lands, than Nevada. As such, the only purpose served would be to 
embroil an already economically struggling state in a lengthy and 
costly legal battle with the federal government. 

In 1971, the United States Congress mandated that wild horses 
have special status and protection. Today, public interest in wild 
horses is again very high. Recently, the House of Representatives 
voted to withhold funding to the Bureau of Land Management for 
continued roundups until the concerns of the American people and 
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the scientific community are addressed. More wild horses are in 
holding than in the wild, at great cost to taxpayers. Properly 
managing them here would not only be far more effective but 
would bring more jobs and money to Nevada. 

Twice it has been proposed in the State Legislature to make wild 
horses the co-state animal of Nevada along with the bighorn 
sheep-in 1971 and most recently in 2001, when the bill passed 
the Nevada Assembly almost unanimously. The year 2006 saw 
the minting of the Nevada state quarter, which featured, by a vote 
of the citizens of the state, wild horses. The Nevada quarter 
received international awards and was voted the second best coin 
design of all the states and territories-a ranking that Nevadans 
can actually be proud of. 

Regarding the proposal for a wild horse sanctuary in Elko County 
by Madeleine Pickens, who has purchased ranches there, I cannot 
understand the Wildlife Commission's continuing stance against it. 
Western independence and ingenuity? What happened to those 
values? While her original proposal lacked proper detail, I believe 
she has learned her lesson. If she can play by the same rules as 
other ranchers in Nevada, the project should be welcomed. 

Chair Kirkpatrick: 
Okay. Thank you. Mr. Anderson, you had a question. 

Assemblyman Anderson: 
Thank you, Madam Chair. I am glad you referenced the 1971 wild horse law. 
I think there is so much federal legislation out there on multiple use 
requirements, beneficial use requirements, including wildlife, that I do not see 
how, by us doing this, that wild horses would be affected. Would not the 
federal government have to use the water that it has appropriated? Would they 
not have to use that water for the horses, whether this change goes through? 

Dorothy Nylen: 
Because I did attend those meetings and heard the discussions by the 
Feral Horse Committee, I know that they made comments like, "the horses have 
to go." I asked questions, especially in that first meeting in Fallon . 

Chair Kirkpatrick: 
Can I just bring us back to where we are, though? None of us were at those 
meetings and it is "he said, she said." Can we get back to the merits of the 
bill? If it is me, the hard part that I have in understanding is that the federal 
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government owns 75 percent of our land. They have some water rights. I am 
confused. If you could maybe elaborate on that as opposed to going back 
through those particular meetings, that might be helpful. 

Dorothy Nylen: 
It was my impression that the federal government had no water rights in the 
state of Nevada because of Nevada water law. 

Chair Kirkpatrick: 
Okay. Does anyone else have any other questions? Mrs. Benitez-Thompson. 

Assemblywoman Benitez-Thompson: 
Thank you, Madam Chair. I do not know if my question is specific to 
Ms. Nylen, but it would help me just for clarification. When we talk about the 
federal water reserves, is that all the water on the federal land in the state? 
I need some background there. 

Chair Kirkpatrick: 
Why do we not do this? What I feel is happening here is that we are not 
getting our point across. So maybe we can hear from the other two ladies and 
see if that helps the Committee a little bit better. Here is what I am going to tell 
you. We are already working next Thursday night from 6 p.m. to 9 p.m. We 
can go from 6 p.m. to midnight. I have no problem with that. But if we do not 
get through these bills, we are going to be here for as long as it takes. I am not 
sure, Ms. Nylen, that we are getting specifically the points. What I did not 
want to point out is that out of all the emails we got, there are two separate 
form letters. Somebody copied and pasted and signed different names. I really 
would like to try and get to the points of the specifics. The deal in this 
Committee is that nothing moves the same day so that you have an opportunity 
to get with Committee members as we go forward. So if the other ladies would 
like to testify, that would be helpful. 

Carrol Abel, President, Hidden Valley Wild Horse Protection Fund: 
I also had a letter (Exhibit F) that I emailed in yesterday and I brought copies 
today. You may or may not have them. I do not know. I will go over my letter 
but prior to doing that, I would like to take a stab at answering some of the 
questions you were asking. In regards to the water that is available for the wild 
horses, the wild horses are kept in what is called herd management areas 
(HMAs). Virtually all of the lands on which these HMAs sit are on grazing 
allotments that are put out there for livestock production. These grazing 
allotments have the water rights, in most cases. I am no expert on water law, 
by any means. I am reviewing my understanding of the situation. In order to 
have water, in most cases, for the wild horses, the BLM needs to have the 
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water right. They need to get permission from the State Engineer to have water 
rights for them. I believe they currently have, as of yesterday, 28 water rights 
in which they actually have wild horses listed as the purpose for these water 
rights. At some point, they need to renew the water rights or reprove the 
beneficial use of this water for the wild horses that are listed. It is extremely 
important that the wild horses be allowed the water within the state. The 
federal government does not have blanket ownership of water rights within our 
state. Just because it is on federal land does not mean they have the water 
rights for that land. 

I hope that answered some of the questions. Again, I am not a water expert, 
but you have had some questions that I am definitely going to find the answers 
to. In regards to my comments that I had prepared, I will review it rather than 
reading verbatim. My point that I was making is that we call the mustangs 
feral, wild, or free roaming. Those are the words that we use. Unfortunately, 
the laws that we have in this state pertinent to the wild horses are almost as 
varied as that. Nevada Revised Statutes Chapter 569 defines the wild horses 
as feral livestock. Nevada Revised Statutes Chapter 501 defines them as 
wildlife. Under that definition, they are "part of the natural resources belonging 
to the people of the state of Nevada." Yet, when you go back to 
NRS Chapter 569, the statute says that they are owned by the 
State Department of Agriculture. Our laws are a mess. They are a total mess 
when it comes to the wild horses. 

To further confuse the matter, the wild horses which are on federal lands are 
not specifically livestock or wildlife. Now, someone looking to throw another 
inconsistency into the Nevada laws, if we add A.B. 329 to the statutes, then 
we are saying that wild horses can indeed be wildlife unless they want to drink 
water. Wild horses and burros need to be managed but how are we going to 
manage them if we cannot even decide what they are? We have so many 
inconsistencies in the law. 

It seems to me that the details of all the bills that we have heard, need to have 
a very clear and succinct purpose. I propose to this Committee that A.B. 329 is 
nothing more than a magician's sleight of hand. It is incremental legislation 
furthering the agenda of a very select segment of our population-that segment 
being the holders of the numerous grazing allotments on public lands. Its 
purpose is to provide that fraction of Nevada's population the means with which 
to bring legal action against the federal government for those water rights. 
I would like to quote from a document entitled, "Nevada Water Rights 
Fact Sheet," published in 2001, by the Bureau of Land Management. It says, 
briefly, that the relationship between the BLM and the state of Nevada can be 
characterized as strained. And that was from 2001. That statement is relevant 
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today, as we speak. It most definitely is relevant. If we choose to allow our 
Attorney General's Office to wage a private war against the federal government, 
it could very well tie up that office for four or five years. And that is what 
could happen if litigation occurs. If this bill is passed, there will most definitely 
be litigation. I would bet my left arm on it. And there will be a lot of it because 
it basically means that the wild horses will have to be removed. I think what 
Ms. Nylen was trying to refer to when she was talking was the letter that came 
out at the beginning of this year by the Feral Horse Committee, which was 
speaking of the water rights also. 

Chair Kirkpatrick: 
That would be helpful if we, maybe, had a copy of that letter. 

Carrol Abel: 
I made a note on that. I will get a copy of that to everyone. It states very 
specifically, in regards to those water rights, that because of the fact that the 
wild horses are not classified as wildlife that the federal government needs to 
remove all the wild horses off of federal lands within the state of Nevada. 

Chair Kirkpatrick: 
Thank you. Does anyone have any questions? Mr. Munford. 

Assemblyman Munford: 
Thank you, Madam Chair. I must say that I feel you ladies are strong advocates 
and have a great deal of compassion for horses and maybe the wild horses, 
also. I agree with you on that score. I have compassion for them, also. You 
are talking about the federal government, the Department of Agriculture, and 
then the water rights for the individual, and making the water available for the 
horses. Is it possible for them to equally coexist? Is there something that can 
be worked out? Who is the good guy and who is the bad guy, sometimes? 
Is the federal government the good guy in this or is it the bad guy? The water 
rights guy who wants to protect his water, is he the good guy? I know it is 
hard to distinguish because they both seem to have a pretty good argument, to 
some degree. I do not know. I get confused a little bit on that. What do 
you think? 

Carrol Abel: 
In regards to the good guy, bad guy, I think all of the stakeholders involved in 
wild horses do agree on one thing and that is that the wild horses have been 
mismanaged horribly for a long time. In regards to the water rights issue, I do 
not know if there is a good guy or bad guy. I believe that everyone has a right 
to protect their livelihood, and I believe that this is what this is about. 
But when you are protecting your livelihood to the detriment of others, then that 
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is a point at which I believe it has to stop. I believe that some sort of 
compromise needs to be reached, and I also believe that this is not the method. 

Assemblyman Munford: 
You should be able to equally exist? 

Carrol Abel: 
I agree with you. 

Chair Kirkpatrick: 
Okay. What I want to do is keep this on the same page because the one thing 
I have learned in this state is that folks will fight over water all day long and 
agree to disagree. We have some offline time. We are going to take 
a 10-minute break once this bill is done, so I am more than happy for you to 
speak to Committee members. Mrs. Bustamante Adams. 

Assemblywoman Bustamante Adams: 
Yes. Thank you, Madam Chair. Can you repeat the NRS that you quoted on 
the definition for the horses and where you found the inconsistencies? You said 
it was Chapter 569. 

Carrol Abel: 
Nevada Revised Statutes Chapter 569 defines the horses as feral livestock. 
Within the state of Nevada, horses that are not on public lands are managed by 
the Department of Agriculture. The laws that govern that management are in 
NRS Chapter 569 and in that chapter they are considered livestock. 

Assemblywoman Bustamante Adams: 
I am looking at NRS 569.008 and it reads that the term does not include horses 
or burros that are subject to the jurisdiction of the federal government pursuant 
to the Wild Free-Roaming Horses and Burros Act of 1971. I got kind of 
confused when you said that because, to me, it defines that the jurisdiction for 
these horses, wild horses, are for the federal government. This is all new to me 
and so I am having a hard time understanding the bill. I am just trying to wrap 
my arms around it. To me, the way that the statute reads, it is very clear that 
horses and burros are not included. But that is just my understanding. 

Carrol Abel: 
I am not quite sure if you are asking a question. 

Chair Kirkpatrick: 
I am going to have my Policy Analyst do it. I think she will have an answer. 
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Susan Scholley, Committee Policy Analyst: 
I think that perhaps the confusion here is because there are actually two classes 
of wild horses in Nevada. There are wild horses which are on federal land and 
there is a herd called estrays, which is managed by the State Department 
of Agriculture. Those are primarily around Virginia City, in Storey County. 
That, I think, is where the confusion is coming in terms of who is managing 
which herd. The Department of Agriculture, for the state, manages the estrays. 
The federal government is responsible for wild horses and burros on federal 
land, which, of course, is the vast majority. 

Chair Kirkpatrick: 
Thank you, Ms. Abel. We appreciate it. Would you like to go ahead? 

Sheila Schwadel, Private Citizen, Fish Springs, Nevada: 
I would like to mention that I am a real estate broker and I have been involved in 
sales of properties with water rights, and I fully respect and somewhat 
understand them, as they are quite complicated. I just wanted to mention that 
last month I happened to attend the Douglas County Wildlife Advisory 
Board Committee meeting, of which Mr. Michael Turnipseed, the former 
State Engineer, is a member. I brought to their attention a copy of the original 
Senate Joint Resolution 5 which was a precursor to this bill regarding . 

Chair Kirkpatrick: 
We have not seen that on this side yet. I honestly could not tell you what is 
even in it. 

Sheila Schwadel: 
Okay. Well, in a nutshell, it came down to the definition of wild horses and 
water rights and is very, very similar to what this proposed bill is (read from 
Exhibit G). Mr. Turnipseed actually stood up and said that the Wildlife Division 
really had very little business rewriting any type of definitions into the state 
water laws, and he thought it was purely a matter for the State Engineer's 
Office to take up if they so warranted it. He asked that the Douglas County 
Advisory Board put on record a letter opposing it. He felt that this was not an 
issue that should be brought by any type of wildlife commission, which was, 
originally, where this bill stemmed from. 

We had a community meeting out in Fish Springs, which borders an HMA. I did 
explain that this was a matter of legalese between the federal government and 
water rights in the state of Nevada. Most people, the public, are seeing this as 
an attack on wild horses, rather than an issue between adjudicating water rights 
between the state and federal government. Maybe it would behoove the state 
to pick and choose their battles on this because this is going out nationally. 
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You are talking about 13,000 horses. That is not a lot of water. Let us pick 
and choose our battles and use them wisely. I think that is what 
Mr. Turnipseed was getting at. Thank you. 

Chair Kirkpatrick: 
Thank you. Could you have Mr. Turnipseed ... is he here today? Can he 
testify to that fact? 

Sheila Schwadel: 
No. But I could probably get you a copy of their minutes, if you would like. 
I will submit those. 

Chair Kirkpatrick: 
If he could submit a letter based on what you said, that would be more helpful. 

Sheila Schwadel: 
Absolutely. I will ask him. 

Chair Kirkpatrick: 
I have more minutes than I need at this point. I do not need any more. Does 
anyone have any questions? Thank you, ladies, very much. We appreciate your 
coming forward. Is there anyone who would like to testify in opposition 
to A.B. 329? 

Bonnie Matton, President, Wild Horse Preservation League, Dayton, Nevada: 
I am going to have a show and tell to give you a little different feeling and 
aspect of this issue (Exhibit H). I have been asked about this from many people 
and they ask, "What will happen if this occurs?" I tell them, "You know, to not 
let wild horses or burros in Nevada's waters would mean that the opposition 
would have to fence out all the water, all rivers, all the streams, all the lakes 
from the wild horses." At the same time, they would be doing it for livestock. 
This is such a ludicrous bill. These horses mean so much to all of us. I know 
they are saying that the BLM has all that land, 85 percent. They do not have 
control over the water. 

I just want to show how much these horses mean to people in the state and to 
other states and in the world. I am going to quote from Mr. Christian Passink, 
who is a rural programs manager for the Nevada Commission on Tourism, where 
we have gotten grants to publish our brochure, which you have. He said that 
the Nevada Magazine issue featuring the wild horses of Nevada had the highest 
sell-through rate of any Nevada Magazine issue. That issue had a record 
sell-through rate of 85.4 percent. Most magazines of this type usually see 
a sell-through rate of 25 to 30 percent. The magazine also received a top 
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placement on sales display shelves, something you cannot pay extra for, even if 
you wanted to. Out of 11,000 copies printed, they sold over 8,800. This is 
the most issues sold of any one magazine in 32 years. 

The Nevada quarter, which I am sure you all know, was voted on by the citizens 
of Nevada to have the wild mustangs represent our state. At the same time 
a medallion was issued about the wild horse. Now, equine tourism is being 
used so much in other states. 

Chair Kirkpatrick: 
Ms. Matton? I love your accessories you brought but I do not think, and I do 
not want to speak on behalf of the Committee, but I do not think anyone is 
opposed to wild horses. I guess I am trying to understand. Using my own 
family, when we drive to Nye County, we specifically know where they are at 
when we are going to the fair they have for Harvest Day. I do not think anyone 
is opposed to wild horses. 

Bonnie Matton: 
Let me try to clarify. Basically, what I am saying is that there is no way to keep 
the wild horses and burros of this state from watering without removing them. 
That is the only thing that this bill will accomplish. They cannot fence off the 
wild horses from water because they would be fencing off livestock and 
wildlife. The only way to do it would be to remove all the wild horses and 
burros. What I am stating and showing with my examples is that these horses 
are extremely important to the welfare of the state of Nevada. Equine tourism 
is very strong in the world today. I get calls, emails, and letters from all over 
the world asking, "Where can we see the wild horses?" 

This magazine is from Wyoming. They are showing how people can see the 
wild horses. Other states, such as South Dakota, are doing the same thing. 
Nevada is the only state-the Nevada Commission on Tourism is the only one­
that has come through regarding this. We put out these brochures and we have 
gotten grants because they firmly believe that this can help the state of Nevada. 
With the passage of this bill, there will be no wild horses in the state of Nevada 
for us all to enjoy and where we could get income coming in from them. 

Chair Kirkpatrick: 
Mr. Goedhart. 

Assemblyman Goedhart: 
Thank you, Madam Chair. I think I would reiterate and kind of continue on 
along your path. I do not see how this bill is going to prevent wild horses from 
access to water. It just says they have to have an adjudicated right for that 
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purpose. I think if we talked to the bill's sponsor, he would also weigh in on 
that subject. This bill does not outlaw water for wild horses. 

Chair Kirkpatrick: 
Are there any other comments? Mr. Ellison. 

Assemblyman Ellison: 
I agree with my colleague. That is not what this bill is about. This bill is about 
the ranchers and everybody else having to stand by the letter of the law. 
So should the federal government. I think that is what this is all about. I think 
if you had a few minutes and sat down with the sponsor of the bill you would 
find out that all they want to do is bring everyone to the table. You might want 
to look at this. They are not trying to make horses die out there on the range. 
That is not what this is about. 

Bonnie Matton: 
I am sorry. But I do not agree because I think, in the long run, this is 
about water. 

Chair Kirkpatrick: 
That is why we have a legislative process, so folks can agree to disagree. 
Thank you, Ms. Matton. Is there anything else from the Committee? Okay. 
Is there anyone else who would like to testify in opposition? Mr. King, you 
probably will not be my friend anymore after I do this to you, however, can you 
come up, being that we heard from a former State Engineer? I would love to 
see that letter from him. Can you give me a perspective from the current 
position that the State Engineer's Office has? I get that it is a complicated 
issue, but I am having a hard time understanding when over 80 percent of our 
lands belong to the federal government why we would not want them to 
participate in making sure that these horses are taken care of, as well as keep 
our state going forward. If you could help me out a little bit, it would be 
most appreciated. 

Jason King, State Engineer, Division of Water Resources, Nevada Department of 
Conservation and Natural Resources: 

I will try. As you said, it is very complicated. First, to address the issue with 
Mr. Turnipseed, who I have the utmost respect for-I can see Mr. Turnipseed 
saying what he did simply because he does not believe the 
Department of Wildlife should be telling the Division of Water Resources what 
to do. So, in that context, I can understand him saying that. Having said that, 
much of the discussion is what water rights does the federal government have? 
And that is the complicated issue. I will tell you this. When the 
federal government sets aside public land-and as we have already discussed, 
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80 to 85 percent of the land in Nevada is public land-they also can and have, 
probably over 1,000 times, filed what is called a federal reserved right. Those 
are claims of water use. The idea is to establish that water right that they file 
on, and eventually it has to go to adjudication. Eventually, it has to get to 
a court. The short answer to much of this discussion is, it is an unanswered 
question. It still has to be resolved by the court. But, there are probably over 
1,000 federal water reserved rights on public land and they can assert that the 
purpose of reserving that land, all those acres, can be for multiple uses. Now, 
I do not know if they will win in adjudication, saying that they have reserved all 
that land for support of wildlife. If they do, and they have the water, the 
surface water-because we are not talking about groundwater, we are talking 
about springs, creeks, and rivers-then they would have the ability to say that 
the wild horses are allowed to legally drink all that water, under this reserved 
right. That was kind of a complicated way of saying they have filed reserved 
rights and we know about them; until we adjudicate them and a court gives us 
a decision, we do not have a final answer on whether or not those wild horses 
are entitled to that surface water, under those reserved rights, until they are 
adjudicated they exist as a right, in our office. Practically speaking, we are not 
going to do anything about it. They are out there drinking the surface water 
rights and there is a claim by the federal government to do so and we are not 
going to do anything about that. 

Chair Kirkpatrick: 
Thank you, Mr. King. Are there any questions? Mr. Anderson. 

Assemblyman Anderson: 
Thank you, Madam Chair. Thank you, Mr. King. To be clear, if the 
federal government does have a water right, and we will say that everything is 
kosher and everything is legally fine, there is a requirement from the 
federal government's perspective, because of federal law, to take that into 
account for their decisions when they are managing the range. Correct? 

Jason King: 
If I followed your question, the answer is yes, that is true. Again, there has 
been some discussion here. Certainly the BLM has a large responsibility for the 
management of these horses. We are talking about the watering of horses, 
which, obviously, you have to have. But there are also other components to the 
wild horses. There are people in this audience who are much more versed in 
this topic than I am. But, I understand what the issues are. There is a set 
amount of water to support a set amount of horses and then, if all of a sudden, 
there are more wild horses, then perhaps water is not so much the issue but the 
management of that. I am trying to distance myself from that whole scenario, 
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but I am just telling you that there is X amount of water. It is incumbent on the 
federal agency overseeing those horses, which they do not over use the water. 

Chair Kirkpatrick: 
Are there any other questions? Mr. Stewart. 

Assemblyman Stewart: 
Thank you, Madam Chair. There would be no way that the state could keep 
wild horses from streams or rivers or watering holes at any time. Is that 
correct? It would be impractical to fence off access to free flowing water. 
Is that right? 

Jason King: 
Yes, Mr. Stewart, that is true. It would be impractical for us to do that. 

Chair Kirkpatrick: 
Are there any other questions? Mr. Goedhart. 

Assemblyman Goedhart: 
I have just a follow-up question to my colleague from District 22. The only 
time I have ever seen the government actually fence out horses or burros from 
watering areas has been in the Beatty area, where they were trying to go ahead 
and protect the habitat for the Amargosa toad. In that case they had seen that 
the wild horses and burros were actually disrupting that native environment for 
that protected species. That is the only time I have ever seen the government 
folks fence out the burros or horses. 

Chair Kirkpatrick: 
Thank you, Mr. Goedhart. Mr. Livermore. 

Assemblyman Livermore: 
Thank you, Madam Chair. Does not the Department of Wildlife manage springs 
and these ... I cannot remember what they call it when they make these water 
and stock areas for wildlife. There is a common slang for what it is. In some 
cases, I have seen where they fence springs to protect them but do not fence it 
off to the extent that you cannot drink the water from the spring. I think there 
are efforts to make sure that wildlife, including horses, has access to water. 
I think that is something the Department of Wildlife is doing, which is not in 
your department. I have seen that before, myself, though. Can you respond 
to that? 
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Jason King: 
I need to be clear. Certainly, springs have been fenced off, only for the purpose 
of preventing the animals from coming in and just tearing up that spring source 
right there. However, they will fence it off, but they will actually transport the 
water, whether it's in a pipe or a flume or whatever. They will transport it 
outside that fenced area, in order for the animals to get to the water. But, yes, 
they will fence it off just to protect the spring itself. 

Chair Kirkpatrick: 
Thank you. Does anyone else have any questions? Mr. Ellison. 

Assemblyman Ellison: 
Do you see anything in this bill that is damaging? I am looking at this and think 
it is a good bill. You have not said if you were neutral, for, or against. Do you 
see anything in this bill as damaging? 

Jason King: 
Thank you for the question, Mr. Ellison. My testimony is that we are neutral on 
this bill. I was further going to testify that it is my understanding that if it were 
to go forward, it would be prospective and it would not affect any of the 
33 water rights that we have already issued to BLM for wild horses. And we 
offered one minor amendment. 

That is just a tough question, Mr. Ellison. Both sides are so passionate about it. 
I really have to remain neutral. 

Chair Kirkpatrick: 
Is there anyone else who would like to testify as neutral on this bill? Is there 
anyone who is in favor of this bill and would like to come forward? Please 
come forward. 

Ron Cerri, President, Nevada Cattlemen's Association: 
I want to make it clear that the Nevada Cattlemen's Association believes and 
understands that wild horses do have a right out on our federal lands. 
The 1971 Wild Horse and Burro Act gave them that right. As far as access 
goes, since 1971, with wild horses, there has not been an issue or a problem. 
We support this bill. Specifically, just to give the State Engineer clarity on what 
wildlife is, I would say that, by the BLM's actions themselves, the BLM treats 
wild horses differently from wildlife. At the BLM office, we have a livestock 
specialist. We have wildlife specialists. We have wild horse specialists. Also, 
when the BLM is allocating an allotment, particularly if it is an HMA, in those 
HMAs there is a determination of the amount of forage for livestock, there is 

ADDENDUM_0055 



Assembly Committee on Government Affairs 
March 30, 2011 
Page 43 

a determination for the amount of forage for wildlife, and there is 
a determination for wild horses. They treat them in a special category. 

Presently, when horses are kept within the appropriate numbers or appropriate 
management levels (AMLs) the water issue has not been an issue. As long as 
there is sufficient forage and there is sufficient water, there has not been an 
argument. With that, I will keep my comments short. Thank you, 
Madam Chair. 

Chair Kirkpatrick: 
Doe anyone have any questions? Thank you. Good morning. 

J.J. Goicoechea, Private Citizen, Eureka, Nevada: 
Good morning. I want to just go back and remind the Committee of what 
I believe the intent of this bill is. The way I interpret this is that it is to prevent 
the further erosion of Nevada water law. They do have a reserve water right, 
as Mr. King alluded to. I would like to expand on his stating that it is 
impractical to fence off water. It is not only impractical; it is not what is being 
sought after. For the last 40 years, the horses have done fine. They have 
multiplied. They have had the water. In fact, of the water rights that Mr. King 
alluded to, only one of those water rights has a priority date prior to 1992. 
So, for 20-plus years, they have had access to water and everything was fine. 

I would like to testify in favor of this bill. I encourage the Committee to vote in 
favor. Thank you. 

Chair Kirkpatrick: 
Does anyone have any questions? Mr. Busselman. 

Doug Busselman, Executive Vice President, Nevada Farm Bureau: 
We are here today to speak in favor of this bill. While I understand that the 
consequences alluded to are very complicated, in our mind, the bill itself is very 
simple. The bill says that water, for beneficial use, should apply to the 
beneficial use. What you are talking about here is granting the 
federal government a property right to water for a purpose other than what they 
have the beneficial use for, to use. It is that simple. This bill clarifies that wild 
horses are not wildlife and therefore are not eligible for the ability to grant that 
water right to the federal government for that purpose. It does not say anything 
about not watering horses. There are horses today that are drinking water 
without water rights. They have been and they do and they will continue to do 
so. This is about whether the federal government should be granted a water 
right for something they have not classified as wildlife. Thank you. 
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Chair Kirkpatrick: 
Thank you. Are there any questions or comments? Thank you, gentlemen. 
Is there anyone else who would like to testify in support, please come forward. 
Good morning. 

Jake Tibbitts, Natural Resource Manager, Eureka County: 
Thank you, Madam Chair. Eureka County is in support of this bill. I do not 
want to belabor the issues that the others in support have brought up, but 
I would like to point out just the sheer fact that wild horses have had their 
number set for appropriate management levels by the BLM. The state of 
Nevada recognized that there is a water resource available to those horses. The 
BLM determined-through public vetting, through need for processes, through 
resource management plans, through multiple use decisions-that there is an 
amount of forage and water available to these horses. So that fact alone shows 
that the horses have access to those areas or they would not be there. 

Our experience in Eureka County has been that the BLM's applications for water 
rights, whether it is for wild horses or livestock or whatever it is, is not a wild 
horse issue, it is about protecting the primacy of the state's authority over the 
water resources in Nevada. That is our position. Also, it should be pointed out, 
from my experience in Eureka County, that I am very aware of all the horse 
management areas in our county and adjacent to our county. I am very aware 
of the primary water sources where these horses water. It should be pointed 
out that the areas that these horses are using are water sources that have been 
improved and developed because of other multiple uses, primarily livestock 
grazing. So the waters that these horses are able to access and use currently 
are available in the quantities they are and have been developed the way they 
are because of these other multiple uses. 

There was some discussion about the strained relationship between the state of 
Nevada and the BLM, as far as water rights. I think that is very healthy. It is 
part of our democratic process. We have a dual-party system in this country. 
We have the opportunity for both sides to give their opinion-for all sides to 
give their opinion. That often causes strained relationships, but I believe it 
keeps everyone honest. I think we need to step forth and protect the state's 
authority over water rights by not eroding it any further by granting the federal 
government more. 

Chair Kirkpatrick: 
Thank you. Does anyone have any questions? Thank you. Andy? 
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Andy Belanger, Manager, Management Services Division, Southern Nevada 
Water Authority: 

In the interest of time, we would just put on the record that we support this bill 
as well. 

Chair Kirkpatrick: 
Thank you . With that, is there anyone else who wants to testify in support? 
Mr. Goicoechea, do you have any final words? 

Assemblyman Goicoechea: 
Thank you, Madam Chair. I will keep this very brief. I would like to go back 
and reflect on the letter from former State Engineer Mike Turnipseed . I think he 
was talking about just what this bill does. Let us separate wild horses 
and wildlife. 

Chair Kirkpatrick: 
And we are going to receive a copy of that . I will make sure you get a copy, 
as well. With that, we are going to close the hearing on A.B . 329 . 

[Several letters in opposition to A. B. 329 were submitted but not discussed 
(Exhibit I} .] 

We are going to take a 15-minute break . I am telling you that if you do not 
come back on t ime, it is not going to be friendly . If everyone would be back by 
9:50 a.m ., we will start on time . We still have three bills. I will see you then . 

[Committee recessed at 9 :37 a .m.] 

Chair Kirkpatrick: 
I will call the Committee back to order [at 9 :57 a.m.]. We are waiting for 
Mr. Ohrenschall. I do want to clarify for the Committee that we are meeting 
next Thursday and we are going to work from 6 p .m . to 9 p.m ., if we are on 
time and start. Hopefully, we can get quite a few bills knocked out of the way . 

Mr. Ohrenschall, thank you for coming back. 

Assembly Bill 387 : Revises provisions relating to certain domestic wells. 
(BDR 48-34 7) 

Assemblyman James Ohrenschall, Clark County Assembly District No. 12: 
Thank you , today, for hearing Assembly Bill 387. It is good to be here for my 
second time this week before the Assembly Committee on Government Affairs. 
Assembly Bill 387 is about promoting ecologically and environmentally 
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responsible development in our state while attempting to also recharge 
groundwater basins. The idea for this legislation came from Amargosa Valley 
attorney and realtor Michael Delee, who has a long history in the development 
of land and water rights. Assembly Bill 387 did not come out of drafting 
exactly as it was supposed to, and for that reason you should have before you 
a copy of an amendment (Exhibit J) proposed by Mr. Delee. He and I have 
worked with the Division of Water Resources on this amendment. Mr. Delee is 
at the Grant Sawyer State Office Building in Las Vegas and is here to present 
the bill. I thank everyone for their time and encourage your support. I would be 
happy to work to resolve any concerns that may come before you today. 

Chair Kirkpatrick: 
Mr. Ohrenschall, you did give us the amendment ahead of time. I have a hard 
copy but I believe, for the Committee, it is on NELIS. Are you going to turn it 
over to Mr. Delee in Las Vegas and let him explain the bill, with 
the amendment? 

Assemblyman Ohrenschall: 
That is my wish, Madam Chair. 

Chair Kirkpatrick: 
Good morning. There is about a 10-second delay. Go ahead and get started. 

Michael Delee, Delee and Associates, Amargosa Valley: 
Thank you, Madam Chair. This bill was actually the product of several 
discussions with the Division of Water Resources. We first began talking to 
them last session. They made it clear that last session was not a good time to 
discuss this so we deferred to this session. I want to thank the members of the 
Committee for your patience in reviewing this and also the amendments. This 
was a difficult concept. We are the first state to be trying something like this. 

We have several water basins in the state of Nevada that are overappropriated 
and there are a lot of concerns about additional domestic wells in those basins. 
Let me start by saying that this bill does not change anything about existing 
domestic wells. They can continue to be drilled, just as they have been in the 
past. This bill does provide a new category, called a conservation domestic 
well, so that developers can opt in for this as an alternative when they are 
planning their subdivisions or parceling in the future. The 2007 Session 
provided, under Senate Bill No. 27 4 of the 7 4th Session, that the 
state Division of Water Resources should approve parcel maps as well as 
subdivisions so that we have a heightened level of scrutiny as it applies to 
water resources and, particularly, domestic wells. 
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Section 1 of this bill recognizes that the actual use of a domestic well, on 
average, is about half an acre-foot. And that is why we chose half an acre-foot 
for the limitation for the conservation domestic well. In order to achieve that, 
though, we are going to require the developer to purchase one acre-foot of 
water and then credit the difference, one half to the well and one half to the 
basin. You will see that reflected in the amendment proposed to you 
(Exhibit K). The original version of the bill mistakenly attributed that as a credit 
to the developer. That excess half acre-foot goes to the basin water budget to 
try and bring that water basin back into equilibrium. Additionally, there will be 
a metering requirement. When we visited the issue of domestic wells in the 
2007 Session, we adopted the accessory requirement for ancillary building for 
a domestic well. Under those circumstances, it would have to be metered. 
This simply extends that so that conservation domestic wells will all be metered 
and that will encourage an awareness of conservation of water in the rural areas 
and some segments of the urbanized areas that still use domestic wells, which 
could take advantage of this because they are not within a zone of the public 
water system. 

This bill also provides in section 1 a reporting requirement. The State Engineer's 
Office is very progressive and is working towards an online reporting system so 
that people, instead of sending in paperwork, can go online. They are still 
working on that. We want to provide for that, in this bill, so that they can work 
that into their plans, as they already have it. Unfortunately, that drew a fiscal 
note for us and, as you will see presented to you, it is not a big fiscal note. We 
hope we can work through that. As you can see from the amendments, we are 
trying to take that out of a need for regulation and put that under the existing 
powers of the State Engineer's Office so that they can come up with the fees 
that are needed to offset the cost. Again, the incentives are for the subdivision 
and parceling so that as each new lot is created for developers and homeowners 
who want to divide their property, they can opt into a much more economical 
well. It takes a lot of power to pump water. Because these wells are going to 
be limited to renewable resources only and not line power, it is going to 
encourage development of our renewable resources in the state of Nevada as it 
concerns pumping water. 

I realize we have a time frame and have a lot of bills to do, so I would like to 
stop there and take any questions. 

Chair Kirkpatrick: 
Are there any questions? I have a couple of questions on the amendment that 
you suggested. First, you said that people use about 500 gallons of water per 
day, on the average. 
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Michael Delee: 
It is approximately 500 gallons per day for a family of four, so that works out to 
about half an acre-foot per year, which is the average for a state of Nevada 
domestic well. 

Chair Kirkpatrick: 
So let me ask this because I have a situation within my district where they are 
currently allotted 500 gallons a day and they are struggling to do that; where in 
the state would that number have come from? 

Michael Delee: 
I remember a study done regarding the Sandy Valley water appropriation. 
I think the study was actually done in the Carson City area, but it was used in 
a case involving Sandy Valley and some water being moved to the Primm area, 
Bacher v. State Engineer. The Division of Water Resources might be able to 
provide you with more details but the question was: What is the average for 
domestic well use in the state of Nevada? I think, both in that study, and again, 
in the Spring Valley hearings, it has come up to be about half an acre-foot. 
We want to reiterate that we are not proposing to change the existing domestic 
well laws which provide for two acre-feet of water. Those will still be there and 
if developers want to have a regular domestic well, they can go out and buy 
two acre-feet for every new lot. This just provides an alternative to that so that 
they can get one acre-foot, help the basin, and help themselves. 

Chair Kirkpatrick: 
In your amendment, on No. 2, it says, "Is designed for a water flow of less than 
five (5) gallons per minute." I thought the code read that it was six gallons per 
minute. Where did that number come from? I only ask because my husband is 
a plumber, and I have heard that six gallons per minute for the last seven years, 
so I have never heard him talk about five gallons. 

Michael Delee: 
The number we initially set was at one gallon per minute. I should describe 
a little bit how this system typically works. Most domestic wells pump directly 
into a pressure tank to serve the dwelling. The domestic wells which would be 
envisioned here operate, like some domestic wells do now, in that they pump 
into a cistern. It typically holds several thousand gallons or can be a large 
2,500-gallon holding tank. A separate pressure pump pumps from that cistern. 
So the actual well pump has very low flow and takes water at a very low rate 
during the time that power is available. If it is solar, then power is available 
when the sun is shining or if it is wind-powered, when the wind is blowing. 
From that, a pressure pump would provide water at whatever rate is required in 
the system, which in some cases would likely exceed five gallons a minute. 
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We initially started with one gallon per minute, but there were some questions 
from people we were working with in northern Nevada who thought that was 
too low, because the sun does not shine all that much or the winds could be 
variable. I hope that answers your question. 

Chair Kirkpatrick: 
Do the Committee members have any other questions? Let me ask this 
question. This says, "A pump is installed." What happens in a current scenario 
where someone already has a domestic well and they have to replace the 
pump? Are they going to be required to follow these new guidelines? I know it 
says "may" in here, but it appears that we are trying to change the code. 
I am curious. 

Michael Delee: 
I want to reiterate that this does not disturb or change any rules regarding 
domestic wells under NRS 534.180. It adds an entirely new category called 
a conservation domestic well for new wells. It envisions this applying to 
developers or homeowners who are dividing their properties to sell off their lots 
and then putting in new domestic wells. They can choose this if they want to. 
Some of them will not. Many of them will opt for the existing domestic well 
requirements which, in many cases now, because of S.B. No. 274 of the 
74th Session, require two acre-feet or, in some cases, more in certain counties, 
to be purchased and then relinquished to the basin. This just provides an 
alternative to that. It does not disturb the existing domestic well regime at all. 

Chair Kirkpatrick: 
Let me go a little bit further because we are still on the first page of the 
amendment which you are talking about. The incentive for the developer is 
what, to do this? 

Michael Delee: 
Right now, developers, as they split lots, either through a subdivision or a parcel 
map process, have to acquire water rights and dedicate them to the basin for 
each new lot which is developed. For example, if a parcel map is proposed to 
take one parcel of 10 acres and make two or four 2.5-acre lots, that would 
mean there are three additional parcels. Under the existing requirements, 
in most cases they would provide a total of 6 acre-feet of water in order to get 
those three new parcels. This would provide an alternative where they would 
be able to acquire 3 acre-feet of water for a conservation domestic well. Each 
well would only be allocated half an acre-foot, so 1.5 acre-feet total for the 
wells. And then the balance, 1.5 acre-feet, would go directly to the basin water 
budget to help bring the budget back into equilibrium in our overappropriated 
basins. The incentive for developers, to answer to your question, is that you 
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are getting those three extra lots for 3 acre-feet, not 6 acre-feet. For the same 
money that you would go out and buy water rights, you can do twice as much 
and hopefully put that money towards the equipment in the wells. 

Chair Kirkpatrick: 
So basically we are allowing for less water rights in order to get their project 
developed. ls that correct? 

Michael Delee: 
That is correct. Less water, more land, but everyone wins. 

Chair Kirkpatrick: 
Okay. I do not want to monopolize the microphone for the Committee, so if 
anyone has any questions, just ask. Ms. Pierce and then Mr. Goedhart. 

Assemblywoman Pierce: 
I am a little confused, so let me see if I understand this. You have a basin that 
is overallocated. A developer wants to develop. What he is saying is that 
a conservation well gets created and gives back half the water to the basin and 
then what the developer develops, each house, uses less water. Do I have 
that right? 

Chair Kirkpatrick: 
Mr. Delee, did you want to elaborate on that? 

Michael Delee: 
Yes. That is exactly correct. We would be providing that, on an equal measure 
for each new well, under the conservation domestic well program, half the 
water goes to the basin and half goes to the well. So the more wells we get, 
and the more people that choose to opt into this, the better it is going to be for 
the water basin itself. It requires people to know in advance that they are going 
to have very low water use. They are going to be average. But they are going 
to have to commit to that and they are going to have to report to that. There 
will be people who do not want that. And we realize that. But there are 
probably a lot of people who are comfortable with that and we would like to 
have that as an option. 

Chair Kirkpatrick: 
Okay. Mr. Goedhart. 
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Assemblyman Goedhart: 
To the bill's sponsor, Mr. Delee. I appreciate what you are doing here but to 
also fall underneath that definition of conservation well, does it also have to be 
strictly only powered by renewable energy? 

Michael Delee: 
The intent of the bill is to encourage use of renewable energy. One of the ways 
of doing that was to limit the power source for the well and the pumps in the 
well. Also, because of the sizing requirements and the expense for installing, 
for example the solar power system, it would not make sense for someone to 
install a pump that they knew was going to exceed half an acre-foot or be larger 
than 5 gallons per minute, at the very beginning. Whereas, if it were line 
powered, it would be easy for someone to just leave the power on and pump 
too much water. So we were hoping to get a double benefit. First of all, make 
it very difficult to exceed the half acre-foot because of the additional expense 
that would be required for a renewable energy system and, secondly, 
to encourage the use of renewable energy to pump water in Nevada. 

Assemblyman Goedhart: 
So, in other words, you are saying that, yes, to qualify as a conservation well, it 
has to derive its power solely from a renewable energy source. Is that correct? 

Michael Delee: 
Yes. That is correct. 

Chair Kirkpatrick: 
Mr. Delee, I have only ever seen one study and it was not from this state, and 
it said you could easily survive on 500 gallons a day; but within that study it 
said no lawns. You have to conserve a lot of different things. Where in other 
parts of the country do they do this? 

Michael Delee: 
I did not look to other parts of the country for coming up with the half an 
acre-foot standard. That was a number which I used from the State Engineer's 
own rulings in both the Sandy Valley decision-that eventually became the 
Supreme Court Bacher v. State Engineer case-and the ruling in Spring Valley, 
which you may remember from the special session, that addressed some of 
those issues after the Supreme Court made a ruling. In both cases, the 
State Engineer had assigned an actual number of half an acre-foot for what 
domestic wells actually used in Nevada. As far as what happens with water 
rates in other states, certain states, such as Utah, require a water right for all 
wells, including domestic wells. In a sense, we are a little bit more forgiving 
than Utah. We can look and see what they have for their actual usage 
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requirements. This just builds upon that. To answer your question, the 
numbers actually come from Nevada, and I did not pull from other states. 

Chair Kirkpatrick: 
My other question would be, because most of our energy efficient water 
appliances are to the six-gallon standard, is it going to make a difference having 
the pump be at five gallons in order to get that water through someone's home? 

Michael Delee: 
The pump would be pumping at a low rate, it could be five gallons. 
We certainly could change it to six. The number is not that important as long 
as it is a fairly low number and not the 20 or 30 gallons a minute that might be 
associated with the typical domestic well pump. The idea is that we want this 
to be a low flow pump and pump into a holding tank of some sort. Then 
a separate pump, which itself would be much more efficient for the purpose of 
providing pressure to the home, would pump at a higher rate just for that 
purpose. The two pumps would each have their maximum efficiencies, one for 
providing pressure to the home and one for lifting water out of the ground, 
instead of one pump that has to draw a middle ground to do both-the water 
lifting and the pressuring-and not achieving as much efficiency. We are going 
for maximum efficiency, as well as being renewable, on the well side only. 

Chair Kirkpatrick: 
If I am to induce here, I apologize, but I am just trying to understand. 
Remember, I am married to a plumber, so that is our topic at the dinner table, 
whether we want to hear it or not. But, what I do not want to happen is to 
have a pump that is set at one flow and then, as the homeowner uses the 
appliances within his house-which I think the current code is six gallons per 
minute and I will use a toilet as an example, of six gallons for the flush-that he 
does not have enough water pressure to actually utilize that. I just have never 
seen or heard the five gallons per minute. I can tell you that when Leadership in 
Energy and Environmental Design (LEED) was a big piece of discussion for this 
state and they went to the waterless toilets, they did not necessarily work. 
It sounded good. But it did not necessarily work for the people who were 
actually using them. I am just trying to clarify on some of these numbers 
because, in the past, we have picked numbers out of the sky and they did not 
necessarily work, and yet folks were then stuck into a situation. I just am 
trying to clarify some of that. 

Michael Delee: 
Madam Chair, a six-gallon limit would be fine. 
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Chair Kirkpatrick: 
Mr. Goedhart. 

Assemblyman Goedhart: 
Mr. Delee, say you were a hypothetical developer and you have a 40-acre 
parcel, I do not think you are required to retire water rights to the state with 
a parcel map, unless it is under 4.5 acres. ls that correct? 

Michael Delee: 
The requirements differ. The county has adopted certain requirements; the 
state has an overarching requirement for S.B. No. 274 of the 74th Session. 
Nye County, for example, has the 4.5 acre requirement that you are referring to, 
but that is different in other parts of the state. This bill proposes to allow a one 
acre-foot requirement for certain circumstances, and it would apply in the 
situations where you are required to retire water rights. If there are 
circumstances where you are not required to retire water rights, then, naturally, 
people would not go through that expense. 

Assemblyman Goedhart: 
I think that also. To get to the Chair's question about matching the output of 
the well to the flow rates of the different appliances, I think, in your case, what 
you are talking about is actually having that well pump into a large cistern and 
then from that cistern, which could be 1,000 or 2,000 gallons, you have your 
pressure pump there. Theoretically, you could have a well that only puts out 
3 gallons a minute but you could be using 20 or 30 gallons a minute from your 
cistern. The output to the house could be different from the output of the well 
to the cistern. Is that correct? 

Michael Delee: 
Yes. Thank you for the clarification. That is correct. 

Chair Kirkpatrick: 
Okay. Did you want to go through the rest of your amendments (Exhibit J)? 

Michael Delee: 
I think we are on amendment No. 4. We did not want to saddle the Division of 
Water Resources with any additional work. We appreciate that they are already 
overstressed as it is. We wanted to allow them to set these fees, if and when 
they choose to. That also ties into amendment No. 5. We do not think we 
should be requiring them to do it through the regulatory process. They have 
some existing statutory authority under NRS 533.435, subsection 2, which 
allows them to recover costs that are not elsewhere specified in the statute. 
We thought that would be an easier and friendlier way to allow them to do this, 
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possibly minimizing the fiscal note, which you will probably hear about in the 
future. In amendment No. 6, we wanted to make sure the well credit programs 
are not disturbed as they relate to providing water rights credits for people that 
go off of a domestic well and into a public water system. That is a carefully 
balanced regulatory scheme that has taken a lot of work to figure out, and we 
did not want to put ourselves into that mix and wanted to just stand alone for 
the time being. Finally, on amendment No. 7, we wanted to clarify that this 
does not impact the Nevada Administrative Procedure Act because, in section 5 
of the bill, we are not going to require regulations and we can say for another 
day whether we should be doing anything with the Administrative 
Procedure Act. We did not want to use it as part of this bill. 

Chair Kirkpatrick: 
Are there any questions from the Committee? Mr. Ellison. 

Assemblyman Ellison: 
I have a couple of small questions. Firstly, the added cost. Do you have a feel 
for how much this will run, to put in the domestic wells and the pumping and 
the energy saving pumps? Do you have any idea what this is going to run? 

Michael Delee: 
I do not have any hard figures on that. I was hoping to have for you today an 
individual from Reno who actually has that information. He could talk about the 
specifics of that, but he was not available for us today. 

Assemblyman Ellison: 
The other thing was about fire protection. You might fill the bladder of the 
tank, but once that bladder is out, there is no way this pump can keep up with 
fire protection for a house or structural fire in a small area that might be on 
a 40-acre parcel. You want to address that? 

Michael Delee: 
My understanding from talking with volunteer firemen is that the first thing they 
do when they approach a property that has a fire engaged is that they 
disconnect the electric power. This actually might work to benefit such 
residences because then there is a 2,500 gallon cistern there that they could 
pump from instead of taking 20 to 30 gallons a minute from a domestic well 
that might be disconnected from power. When it comes to fire protection, we 
think this is actually a benefit. 
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Assemblyman Ellison: 
All rural areas are supposed to have a fire protection circuit breaker that goes on 
the opposite side of the meter that gives power. If you turn off the main 
power, you still have power going to the pump. That is part of the fire code. 

Michael Delee: 
That is good thinking. 

Chair Kirkpatrick: 
Does anyone else have any questions? I have two more questions. I apologize, 
but I am the question queen today. Let me ask you this. I get that there are 
overappropriated basins. What happens if you put those water rights back into 
that basin? What is to guarantee that they will not get reallocated? My other 
concern is what happens if each homeowner is allocated 500 gallons a day and 
originally the homeowner moved intentionally into this neighborhood knowing 
that it is energy free and water efficient. I think you would have to have all 
those things in there in order for it to work, personally. What happens if they 
overuse the 500 gallons a day? How does the State Engineer enforce that, and 
is there a potential problem if someone else moves into it? 

We can all admit that we do not read our deed restrictions very tightly. What 
happens in the future if you deteriorate the 500 gallons? What is the problem 
with that? I can see big problems. I am wondering how we enforce it and what 
happens if everyone uses more than that. On another note, I would tell you 
that at different times of the year, people use different amounts of water within 
their home. For instance, if I have all my kids home for spring break from 
college, I am going to use a lot more water than if it is just me and my husband. 
Is this an average for the day or is this an average for the year? How does that 
work? 

Michael Delee: 
There are three questions and I will try to answer all of them. First of all, taking 
the last one first, back in 2007, the state clarified the difference between 
1,800 gallons per day, for the domestic wells, that we have and still have and 
clarified that as two acre-feet per year, for exactly the reason you mention 
because it does vary with times of the year as to how much you are going to 
use. The draft is now annualized over two acre-feet a year. The same would 
apply here. It is half an acre-foot per year. The daily amount is not something 
that we would have in the statute. 

The question about enforcement, as with any water right or anything relating to 
water resources, the State Engineer has the primary enforcement powers for 
that, and their powers were enhanced a few years ago when they adopted 
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some regulations to handle that. They are typically pretty gentle in reminding 
people that they need to follow the rules, but they do have the powers to get 
less than gentle, if they need to. This would be no different than anybody with 
a domestic well that would be exceeding the draft for domestic wells that exists 
now throughout the fee year or using water without a permit or any other 
matters relating to wells and water. It is the State Engineer's authority to 
handle that, and that is contemplated in a section of the bill towards the end. 

Your first question was on the reallocation of water. I would point out that half 
an acre-foot per well is not going to do a lot for some of our water basins, but it 
might help and it will certainly move it in the right direction as that water is 
returned to the basin and the water budget is corrected. If we ever do reach 
equilibrium where additional water rights could be appropriated, they would be 
appropriated as they would under any other situation on a first come, first serve 
basis. It would not be tied to any particular water right which is relinquished; 
itjust goes back to the basin to be managed with all other water in the basin. 

Chair Kirkpatrick: 
Okay. Let me ask one more question. I get that the State Engineer's Office 
does have that ability; we did that last session. We increased the fines for 
people that are overpumping. However, people are still overpumping. It is 
a process that we put into place that gave due process to the homeowner or 
the property right person, at the same time. It does not happen very quickly. 
It takes a couple of years. We also made sure that within the law that we could 
work with folks so that they would not be fined right away. They had to make 
strides to move forward to make these amendments. I just am having a hard 
time on the 500 gallons. Is that going to be within some covenants, conditions, 
and restrictions (CC&Rs), which we cannot really dictate? I am wondering. I 
will use my family as an example because they are a pretty good candidate for 
what I like to talk about. I have teenage daughters that think you have to wash 
your hair four times a day or the boys will not get close to them. That is a lot 
of water. It is the truth. I have a princess. So, as the demographics change 
within a neighborhood and it is no longer a young family neighborhood, which 
would tend to use a lot more water and the neighborhood gets older, how do 
you go back and enforce some of that? I do not understand how the residents 
know what they are getting into and how the State Engineer is supposed to 
go back. 

I have a portion of constituents within my district, and back in the early 1980s 
they were under one assumption and the local government kept approving 
things and now they are under another assumption. They are overpumping, 
trying to make things right. Some of those people never had a chance to be in 
an ideal situation, but at the same time, they now have a chance to be fined 
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$10,000 for not doing the right thing. I am just not getting how we are going 
to enforce this for the long term. I believe that we have to be efficient with our 
water and use it right, but what I do not want to see is any unintended 
consequences where folks are just trying to live in their own home and be 
comfortable. If they go over this limit, does it really set us further back than 
where we are trying to get to today? We do not need any water cops. 

Michael Delee: 
The system is actually designed to be self-policing. That is why we have 
provided for an online entry system, by the homeowner, to actually read his 
meters and put it in so the monthly readings already go in. The homeowner will 
be very much aware of what water is being used. We would envision 
examples-maybe not the household of seven with teenage daughters that use 
a lot of water-that they would opt into a system like this. There are a lot of 
people that come to Nevada for only certain times of the year. For example, 
there are snowbirds or retired people, and there is no landscaping in the yard 
and they are pretty happy with xeriscaping. Those are very low water impact 
families and having a standard domestic well with two acre-feet is, quite 
frankly, a waste. This pairs up with a number of people within the community 
now and, hopefully, an increasing number of people in the future. As they are 
aware of additional resource management, they can take it upon themselves to 
control water use. The monthly reporting requirements will certainly make them 
very well aware of what their water use is. I hope that clarifies. 

Chair Kirkpatrick: 
I will just get back to my point, though. Currently, with a lot of our codes, 
within appliances, we are already being forced to conserve, so this really does 
nothing more than say that the developer does not have to come up with more 
acre-feet. I just want to get to the crux of what the bill does. If that is the 
case, we should talk about the development portion of it. That is basically what 
I got out of the bill, but if it's something different, let me know. I think that, 
in itself, will create a firestorm. You will get higher density based on this, with 
less water. You will get some different things. But I could be way off base, 
so I am just wondering if I am close or .. 

Michael Delee: 
Madam Chair, if I may interpret the question, the concern is about the density 
of development. I think that the best answer to that is that it is actually 
a win-win. It is a lower cost for the same development. Water rights are 
typically not cheap, but do vary with market prices. Less water would be 
required for the same development that allows the developer to actually put that 
water that would ordinarily be required to purchase the water into what we are 
requiring, which is that the pump be installed at the time the well is drilled and 
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not just left as an open domestic hole. We are actually putting more 
improvements into the ground, bringing more development and taxable 
improvement to the property at the time of development, and just shifting 
that forward. 

Assemblyman Anderson: 
I think, in general, this is a good concept. I did have a few concerns dovetailing 
on what the Chair said. What happens if a developer comes in and he institutes 
a covenant between future homeowners to require these? Could you see an 
issue dovetailing with the concerns that not every family is going to be the 
same, et cetera? 

Michael Delee: 
At the time of the subdivision or the parceling, it would have to be approved for 
a conservation domestic well. At the time it is put in, it would have to go in as 
a domestic well with a pump. Certainly, anyone buying a lot in that would be 
very much aware of it. If they wanted to improve the amount of water flow, 
they could always acquire water rights, as they could now with a domestic well 
and pump as much water as their water right allowed them to pump. More 
likely, they would simply buy a different lot somewhere else that did not have 
this. It would probably be less costly. It is a question of marketing. If the 
developers feel they can attract a particular market segment and save 
themselves cost, then they will opt for this. If they do not, they will take 
a different route. We do not expect that people are going to change over to 
a higher demand well by adding water rights in the future, but that certainly 
could happen. 

Chair Kirkpatrick: 
Are there any other questions? Is this only a problem in a couple of different 
basins within our state, or do you see this as a fix for all of the basins? 

Michael Delee: 
It would be an option statewide. It would be most attractive where there is an 
acute shortage of water and the water rights prices are fairly high because it 
would allow someone to develop and save money on water rights and everyone 
would conserve water. Where water rights prices are low and there is plenty of 
water to go around, it is probably not something that people are going to opt 
into, but at least it is there. 

Chair Kirkpatrick: 
Does anyone else have any questions? Okay. Mr. Ohrenschall, are you ready 
to bring up those who might be in favor at this time? 
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Assemblyman Ohrenschall: 
Yes, Madam Chair. Thank you. 
Joe Johnson, who said they were 
other hearings, however. 

I believe I do have Kyle Davis and 
going to testify in favor. They had some 

Chair Kirkpatrick: 
Let me do this. All those that are in favor of this bill, that would like to testify, 
please come forward. 

Jason King, State Engineer, Division of Water Resources, Nevada Department of 
Conservation and Natural Resources: 

Good morning, Madam Chair and members of the Committee. Thank you for 
the opportunity to provide testimony on A.B. 387. Our office is in support of 
the concept of having conservation domestic wells, and we applaud what 
Mr. Ohrenschall and Mr. Delee are trying to do with the bill in terms of using 
green energy to power the pump and also requiring retirement of water rights 
for the domestic well subdivisions to benefit the basin. 

As the bill was originally submitted, we had some concerns with some of the 
provisions and requirements in the bill. I received their amendment late 
yesterday, and I have looked through it quickly but have not really digested all 
of it. It certainly looks like it addresses some of the concerns that I had with 
the original language. 

I would also like to point out, as Mr. Delee said earlier, that we did attach 
a fiscal note. When we looked at the original bill, it talked about adopting 
regulations. You will see in our fiscal note that we have estimated $42,500 in 
the first year to adopt regulations and take care of some computer programming 
which would be necessary to allow people to go online and report their 
pumpage on a monthly basis. Every year thereafter, we were estimating 
a $20,000 annual fee for maintaining the license for the software that we 
would be using. However, depending on what amendments are taken into this 
bill and the fact that our office may be able to assess fees to the water users in 
the basin that it is used, there may be no fiscal impact to the General Fund. 
With that, I would be happy to answer any questions. 

Chair Kirkpatrick: 
Are there any questions from the Committee? Mr. King, can you talk about the 
third amendment, which is on our sheet {Exhibit J). Can you go over that for 
me? I am hearing some confusion, probably on my part. They still have to have 
a water right; they still have to be in good standing. Is that not something that 
can already be done through the State Engineer's Office, as far as letting them 
having less allocation? I am curious. 
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Jason King: 
That is an excellent question. There is a prov1s1on, NRS 534.120, which has 
not been tested. Our office feels like we would be able to go into a basin that 
needs to be further regulated and issue an order saying, from this day forward 
or even retroactively, that because the basin is fully appropriated and that we 
have declining water tables, we can limit the withdrawal of water from 
a domestic well. That has not been tested. I know there are some people who 
do not believe we can do that. 

What Mr. Delee and Mr. Ohrenschall have done for those basins, and again, 
I always bring up Pahrump Valley, is that it would be an incentive to a developer 
who wants to do a domestic well subdivision. By the way, our office signs off 
on every subdivision in the state. There would be incentive to, instead of going 
out and having to purchase 200 acre-feet for a 100 lot subdivision, only having 
to purchase 100 acre-feet. I certainly see the incentive to do that. I see what 
Mr. Ohrenschall is trying to do. It is a good thing. I do question whether or not 
we can already do that under NRS 534.120. Obviously, it has nothing to do 
with using green energy to power the pump or anything like that. We may be 
able to do that already. 

Assemblyman Ellison: 
What about existing subdivisions that are out there? They have the water 
rights. They have the lots. But they have never been developed. I know a lot 
of these subdivisions are out there. How are you going to address that? 

Jason King: 
We would not. If they were created as a domestic well subdivision, especially 
in a fully appropriated basin, it was approved based on the fact that there would 
be a domestic well that would withdraw two acre-feet. This bill would not 
affect those at all. They would still be entitled to that withdrawal amount. 

Chair Kirkpatrick: 
Are there any other questions? Let me ask you this, Mr. King. Development is 
very slow right now. There is no doubt that this would not really help someone 
start developing tomorrow. But what will happen when development does 
come back and what happens to the people who had the existing water rights 
for their subdivisions approved? They would fall where within this? They could 
go for larger density and they could have multiple subdivisions with the water 
rights they had already purchased. I amjust wondering if it is going to be equal 
and if the reason this has to apply to renewable energy is so that the folks who 
have already invested in the water rights ... I can tell you that I am sure people 
bought them when they were $90,000 an acre-foot, as opposed to now, 
at $14,000. What is the equal footing for their subdivision maps? 
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Jason King: 
I do not think there would be any effect. I think they would remain status quo. 
You do raise an interesting question, and I do not know how much further we 
want to pursue this. There could be a domestic well subdivision out there that 
was created based on two acre-feet per acre, and the lots could be ten acres in 
size. If, for some reason, no one built on them and they wanted to further 
break those down into five-acre sized lots, if they wanted to go with 
a conservation domestic well and marketed it as such, they may have a case for 
the fact that they have already committed two acre-feet for the ten acre lot. 
Can we now have no dedication requirement for the five-acre lots based on the 
fact that they are having to dedicate half as much. Frankly, I do not know how 
likely of a scenario that is, but it is a possibility. But again, none of that is 
a downside. 

Chair Kirkpatrick: 
I just want to make sure that we explore all options because I am thorough that 
way when it comes to water. Any other questions? Thank you. Is there 
anyone else who would like to testify in support of A.B. 387? Is there anyone 
who is in opposition of A.B. 387? Is there anyone who is neutral on A.B. 387? 

Steve Walker, representing Truckee Meadows Water Authority: 
The Truckee Meadows Water Authority is neutral on the bill, as amended. 
I, as a water planner, would like to make some comments. The standard 
assignment for domestic wells when you do water planning in northern Nevada 
is 1,000 gallons per day. The only time I have ever heard of it being 500 is 
when you consider that a portion of the water is indoor use, goes out into your 
septic system, into your leach line, and then is considered secondary recharge 
to the aquifer. Then you would say you had a consumptive use of 500 gallons. 
If that is the case, then there might be an unintended consequence with this 
bill. You heard of that consequence last Wednesday in A.B. 237, where 
government money has to be spent because one-acre parcels with individual 
septic tanks and wells have polluted the groundwater. When you are talking 
about this as a mechanism to increase densities because you are decreasing 
water use in one-acre parcels, then that is an unintended consequence. You are 
back creating one-acre parcels with individual wells, individual septic tanks, 
which is government approval of groundwater pollution. So I would say be 
aware of that and make sure that if it moves forward, I would definitely put an 
acre requirement, if you can, to make sure that you do not have those densities 
that cause groundwater pollution. That is my statement as a water planner. 

Chair Kirkpatrick: 
Thank you, Mr. Walker. Does anyone have any questions? Andy? 
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Andy Belanger, Manager, Management Services Division, Southern Nevada 
Water Authority: 

Generally, we are supportive of the bill. We understand the need and why the 
bill was introduced, but I have just a couple of quick comments. I am not sure 
that I can see this provision being used in Clark County, particularly in the urban 
areas, for the reasons that Steve just mentioned. Firstly, you have to have an 
acre parcel to have a domestic well that is on a septic, based on health code 
regulations in Clark County. If you are on a sewer, the health code allows you 
to go to a half acre. A half acre's worth of land, with 500 gallons a day, is not 
going to have any landscaping. I can tell you, just based upon the history 
I have experienced in the 14 years I have been with the Water Authority; I have 
always been involved with the groundwater management program that was 
created the year I started. Since we have had that program, we have dealt with 
the 1955 Nevada law that allowed for the temporary permits in the Las Vegas 
Valley to allow for continued growth. No one who has bought a well or a home 
with a well on it understands whether they have a revocable right or whether 
they have an irrevocable right. That has created a very difficult situation in 
Clark County where we have to deal with people who do not have a permanent 
water right who thought that they did. 

I am just cautioning the Legislature. I think if this bill moves forward, we need 
to make it explicit that this water right that we will be granting or this 
exemption for a conservation domestic well at half an acre-foot, will be different 
from what everyone else has, and at some point in the future we may have to 
deal with equity issues, people that just did not know what they got themselves 
into when they bought a property that has a conservation domestic well. That 
being said, we support the concept of the bill, but I would just have you 
consider those things as you consider processing it. 

Chair Kirkpatrick: 
Is there anyone else who is neutral? Good morning. 

Vahid Behmaram, Water Rights Manager, Department of Water Resources, 
Washoe County: 

Good morning. I have had the chance to look at some of the amendments. The 
fact that this proposed bill allows local government to apply more stringent 
requirements is a positive. That is why I am here as neutral. If it was not for 
that language, I would be against the proposed bill. I have a couple of points. 
If the objective is to help a basin in distress, an overallocated basin, and if you 
accept the data that domestic wells use between half an acre-foot and or an 
acre-foot, the current provision requiring two acre-feet and accepting that the 
consumption is one acre-foot benefits the basin more. You are, in fact, retiring 
one acre-foot per domestic well. The benefits are greater to the hydrographic 

ADDENDUM_0075 



Assembly Committee on Government Affairs 
March 30, 2011 
Page 63 

basin. The second point I would like to make is that I have worked for a water 
utility for nearly 20 years. Water meters fail. Water meters read inaccurate 
data. One of the reasons utilities can detect those is because the resident calls 
and says their water bill is through the roof. We go test it and we find out that, 
in fact, yes, there is a problem with the water meter. Or if it is the reverse, 
if the meter is reading low, we can look at the total production and balance it 
against total consumption based on individual meters. If there is a drastic 
imbalance, we know there are some faulty meters. What I am trying to say is 
that there is a system of checks and balances within municipal systems that can 
detect faulty meters. I do not see that here. If the meter is reading faulty 
readings, how is that going to be detected? 

The other issue is an issue of implementation. If the resident is using more than 
a half acre-foot of water, there is an issue of fees and penalties. 
The State Engineer is not going to issue a cease and desist order. That equates 
to revoking someone's certificate of occupancy (CO). That is not going to 
work. That is going to be extremely difficult. My last point is that I noticed 
that the proposed bill makes these classes of domestic wells ineligible for the 
domestic well credit. We have a lot of experience with domestic well credits. 
Where they come into play is in areas that the domestic wells have failed or are 
failing and there are municipal water systems nearby or closely available to 
these homeowners. At a cost to the homeowner, they abandon their well and 
connect to the water system. This bill creates an environment for the utility to 
have to say, "No, sorry, you are not eligible for this. You have to go out and, in 
addition to the cost of plugging your well, you have to pay connection fees. 
You have to buy additional water rights if you want to connect to our water 
system." The way the amendment is written, this class of domestic well is not 
eligible for the domestic well credit. That will create a difficult environment 
where one resident is eligible, the other resident is not. I can answer any 
questions if you have them. 

Chair Kirkpatrick: 
Does anyone have any questions? Okay. 
anyone else who is neutral on A.B. 387? 
final words? 

Assemblyman Ohrenschall: 

Thank you very much. Is there 
Mr. Ohrenschall, do you have any 

I do, Madam Chair, but I wonder if Mr. Delee might be able to address a couple 
of those concerns, with your indulgence. 

Michael Delee: 
Thank you. I will try to answer the last question first. Regarding the 
requirements for keeping this off the domestic well credits system, we changed 
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that because we did not want to disturb something and essentially open up 
a new can of worms where there may be other unanticipated consequences. 
That is not something I am too concerned about if the parties feel that they 
could be part of it. That is fine. I did not want to start something that we 
could not finish within the confines of this legislative session and maybe leave 
that for the future, if we wanted to add that. As far as the implementation 
goes, this would be, I think, relatively easily implemented. As with other water 
rights and other meter readings, the errors between the readings should be 
relatively easy to detect. If they are way out of bounds, we will know because 
these are being reported by the homeowner. Absolutely, water meters fail, and 
we realize that there are problems and we can address that just as any other 
requirement would be, but that is not a reason to not do this. We can take 
a look at each one of those things. As far as the two acre-feet, one acre-foot 
mentioned earlier, that is not a requirement. That might be what is actually 
happening out there, in some cases, where there are two acre-feet allocated for 
a domestic well, but less than that is being pumped, or, in some cases, more 
than that is being pumped. What we are trying to do is actually put it on paper 
so that you cannot pump more than a half acre-foot. That way it can be 
attributed directly to the basin water budget. 

Backing up to the Southern Nevada Water Authority's comments, I appreciate 
the support of the concept. There may be areas in Clark County that are not 
landscaped. I realize there has been a lot of effort to take out lawns and so 
forth, so certainly something like this would not have any lawns associated with 
it and you would see the more popular, nowadays, rock gardens and half-acre 
lots. Yes, those are rare, in most instances in the Las Vegas area, but I think 
they are still pretty popular in areas further out, such as Sandy Valley, where 
water resources are certainly at a premium. Backing up to Mr. Walker's 
comments, he mentioned A.B. 237. While I haven't reviewed the text of that 
bill, it sounds like that bill addresses using public money for an overdraft 
situation. This is actually using private money to do essentially the same thing. 
In other words, the developers are the ones that are funding this by buying one 
acre-foot when, previously, they need two, but donating half of what they buy 
to the basin. As this moves forward, we are actually anticipating using private 
money to accomplish what I understood, briefly, A.B. 237 to be doing. 

Regarding density, this does not address the issue of density. That we feel is 
properly a matter for the Nevada Division of Environmental Protection. Whether 
you have a conservation domestic well or a regular domestic well, a water right, 
a public water system, water contamination, and water quality and density 
requirements, I think it would not be appropriate to put that into the Division of 
Water Resources and Chapter 534 of NRS. That is something that either goes 
through local planning, under NRS Chapter 278, and individual counties or 
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cities, or under the Nevada Division of Environmental Protection as it relates to 
individual septic systems, but not in this bill, though it certainly is a concern 
that the Legislature should be aware of. I do not think it is appropriate here. 
Hopefully that answers all the questions. 

Chair Kirkpatrick: 
Okay. Mr. Ohrenschall. 

Assemblyman Ohrenschall: 
Thank you very much, Madam Chair, for your time. I appreciate all the attention 
you have given to this bill. I think with A.B. 387, as Mr. Delee stated, we have 
a bill that provides that every one wins. Developers will be able to develop land 
more affordably; water rights will be retired and overappropriated basins will be 
recharg~d. Water-smart xeriscape landscaping will be encouraged, and the use 
of renewable energy will increase through the use of these pumps to pump out 
the water that are powered by solar and wind. I am happy to work with all the 
parties concerned to try to resolve any concerns, but I think we have a very 
good concept here, and I hope that in the future we will have conservation 
domestic wells in this state. 

Chair Kirkpatrick: 
Thank you. Mr. Ohrenschall, is there a project that is waiting for this type of 
legislation that someone is ·interested in? Is there a pilot project? How big is 
the subdivision? 

Assemblyman Ohrenschall: 
That is a good question. I do not know. I could defer to Mr. Delee down in 
Las Vegas. Perhaps he knows. 

Michael Delee: 
Madam Chair, the issue came forward, actually, from 2007, when the 
Legislature weighed in on requiring the dedication of water rights for parcel 
maps in addition to subdivisions as part of S.B. No. 274 of the 
74th Legislative Session. There were discussions at that time about not really 
needing two acre-feet per lot; no one was using that much. Was there some 
middle ground? We had some discussions, briefly, with the Division of 
Water Resources at the opening of the 2009 Session about this exact bill 
concept. In deference to the climate of that session, we just held off. There 
are no pending project~ in mind; this was just a response on how to move 
things forward and getting a multi-win-encouraging renewable resources to be 
used, encouraging a lower water requirement, encouraging some sensitivity to 
water used for domestic wells under the two acre-foot requirements that we 
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have, and making that all happen as part of development at such time as 
development starts again in Nevada, which could be some years off. 

Chair Kirkpatrick: 
Okay. Thank you. I want to move on , but I was part of that subcommittee of 
S.B. No . 274 of the 74th Session , with Senator Amodei, along with 
Mr. Goicoechea . We amended A .B. No . 285 of the 74th Session in its entirety 
into the whole thing, so I am pretty familiar with it . I do not ever remember 
hearing, on the record , the concern of the two acre-feet. I remember that you 
could not use more than that, but I do not ever remember anyone complaining 
that they could not use less . I am just curious. I am sure Mr. Ohrenschall and 
I will have some working time on this . I just will go back and look at the record , 
but I never remember hearing that conservation . I just remember it being that 
they would like two acre-feet and the 1,800 gallons part of the discussion. I do 
not remember anyone ever saying they could live on 500 gallons. 

Assemblyman Ohrenschall: 
To the best of my recollection, I recall Mr. Delee and some others bringing up 
these concerns to the Natural Resources Committee. I do not believe you sat 
on that back in 2007 . 

Chair Kirkpatrick: 
Okay. I will look at the m inutes . With that, we are going to close the hearing 
on A.B. 387 and open the hearing on Assembly Bill 419 . Mr. Goicoechea, you 
just miss us in Government Affairs and want to spend the whole day with us . 

Assembly Bill 41 9 : 
(BDR 48-299) 

Revises provisions relating to groundwater basins. 

Assemblyman Pete Goicoechea, Assembly District No. 35: 
I am bringing you A.B. 419 . It is a lengthier bill and not nearly as complex as 
the first one I brought this morning. It does deal, predominantly, with the same 
issues you heard with the last bill, overappropriated groundwater basins . 
We have a number of groundwater basins in this state that are overappropriated 
and I think that number is growing, probably quicker than we would like to see. 
The State Engineer does not want to be heavy-handed and have to go into 
these basins and regulate by priority, which means junior permits, where the 
pumping is curtailed or suspended. Ultimately, you bring that basin back into 
balance, with only the senior water rights being held . 

Assembly Bill 419 does two things . It allows the State Engineer to designate 
a critical management area in a basin that has shown significant water declines . 
What that does it would start a ten-year clock at that point. The appropriators 
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in this critical management area would have to work forward and develop 
a water conservation plan that actually brings that water basin back into some 
compliance. I am not saying they would ever get it completely back there. 
They surely would not get there in ten years, but as long as it was on its way to 
recovery, I think the State Engineer would feel comfortable with that. With the 
Chair's permission , we did offer an amendment (Exhibit K). I think most of you 
have that handout-if we can just deal with that rather than the original version 
of the bill . We did have a meeting for a couple of hours with most of the people 
who were involved, trying to work through the language . This is what we have 
come up with . We think that is going to need some wordsmithing but it should 
be somewhat acceptable. I hope the Committee does have that handout . 

Chair Kirkpatrick: 
Let me make sure everyone has it . 

Assemblyman Goicoechea: 
I apologize for not getting it on the Nevada Electronic Legislative Information 
System {NELIS) . Anyway, we can walk through it . I will quickly continue on . 
It also allows for 40 percent of the appropriators in the basin to petition the 
State Engineer to make the area a critical management area as well as file 
a conservation plan or water management plan. That plan must come forward 
in a public hearing . He would have to notice it for two weeks and bring it 
forward . At the end of the ten-year period , whether it was petitioned or 
brought forward by the State Engineer, you have a ten-year window to address 
the issues in an overappropriated basin , started on its way to recovery, or he 
would be required to regulate by priority. 

So, with that, I will just quickly walk through the bill and take any questions. 
Hopefully we will not take too long with this . Again, we are amending 
Chapter 534 of NRS to include a basin that has been designated as a critical 
management area. It can be petitioned, and it says here must be signed by 
a majority of the appropriators of record . Again, we are talking about one 
certificate, which is one vote in a petition . That is the intent of the bill at this 
time. That might be something that needs to be in the flux . Also, I want to 
point out that it has to look at the relationship in a groundwater basin , that 
relationship between service and groundwater. Typically, that is a problem we 
are seeing out there with overappropriated basins . We are seeing declining 
surface water resources available. That gets back to my first bill, 
Assembly Bill 329, but we will not go there . 

The State Engineer must hold a hearing on the management plan which is 
brought forward under NRS Chapter 534 and approve that groundwater 
management plan for a critical management area . Again, I am just walking 
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through this very rapidly . I think there is another point and it is on page 5 , 
line 37 of the bill. I think it does something to reinforce what we heard in the 
last bill and that is that the State Engineer may order that withdrawal, including, 
without limitations, withdrawals from domestic wells . Technically, within 
NRS Chapter 534, and I want to make sure the Committee understands, when 
he moves into a groundwater basin, he is required to regulate by priority. 
We do have priority numbers assigned to domestic wells . They also will be 
regulated with the language in this bill. I want to make sure everyone 
understands that. I know that will be a big issue in some areas. 

Again, the State Engineer shall designate any basin in which withdrawals of 
groundwater consistently exceed the perennial yield of the basin. We did not 
define perennial yield in this bill. It was amended out of it. I do know, though, 
that you have another bill coming forward, Assembly Bill 466, that I think is 
going to address environmental soundness and perennial yield and that is why 
we felt comfortable deleting this out. We did not want to get too heavy in th is 
particular bill. Perennial yield , typically , is the amount of usable water from 
a groundwater aquifer that can be economically withdrawn and consumed each 
year for an indefinite period of time without impacting the water table in that 
basin . That is perennial yield. That is what we are striving for in all the 
groundwater basins . Unfortunately, in many of them, we have exceeded that 
amount and we have declining water tables, which ultimately will impact both 
surface and groundwater levels . Unfortunately, typically it ends up being what 
you can economically withdraw, therefore it starts impacting the state and the 
economy, whether you are agricultural or development. It becomes an issue. 
I know it is very quick, but I know you are tired and at some point it gets hard 
to absorb this stuff. I would stand for any questions . 

Assemblywoman Benitez-Thompson: 
Mr. Goicoechea, with the amendment, where you are talking about the petition 
on page 2 and it being signed off by the majority of the appropriators, is that 
just to get a consensus on what that management agreement plan is or just to 
make sure that they are noticed as to that plan? 

Assemblyman Goicoechea: 
The way the bill is drafted, it is kind of confusing because if you get clear back 
to page 5 and lines 38 through 46, that talks about the State Engineer having 
the ability to look at a groundwater basin himself. It says he " may" designate 
that groundwater basin. In the event that you have the majority of the 
appropriators from a basin petitioning him to create a critical management area , 
then it becomes " shall." It becomes a case of the appropriators of the water in 
that basin , if they are concerned about the levels of decline in that groundwater 
basin, and as long as you can get the majority of them to agree, then they 
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would bring that forward as a critical management area. The State Engineer 
would have to move forward and adopt a water management plan and start that 
ten-year clock. Again, you have ten years to accomplish your road to recovery. 
The problem is where we are today, again the State Engineer, and I am not 
throwing any rocks at the Division of Water Resources, but the bottom line is 
we just are not getting it done. We continue to see these groundwater basins 
decline. I hope that answers your question . One is "may." One is " shall. " 
At the point you are petitioned , it becomes shall. The State Engineer has to 
address it. 

Chair Kirkpatrick: 
Mr. Goedhart, then Mr. Ellison , and then Ms . Pierce. 

Assemblyman Goedhart: 
At one point in time, you said 40 percent of the appropriators, but it is actually 
a majority. So I am thinking 50 percent plus one . 

Assemblyman Goicoechea: 
I apologize. It is in the bill. We did catch that . If you look at page 2, 
lines 3 and 4 , it says a majority. If you go back to page 5, it reflects pursuant 
to NRS 534.030. In NRS Chapter 534, in existing statute, it requires 
40 percent. Again, I am flexible on this . We have talked about it. They are 
clearly two different sections. It would be good if we could get them together. 
So, I would prefer on page 2 , lines 3 and 4, that we talk about the 40 percent, 
which is in existing statute. 

Assemblyman Goedhart: 
I was going to ask you one more question, in terms of priority. Say you are in 
a valley with 1,000 different parcels, and every parcel comes at it with a right 
for appropriation of up to two acre-feet, for example. The date of appropriation 
does not go back to the date of the property reparceling; it goes back to when 
the well was actually drilled . Is that correct? 

Assemblyman Goicoechea: 
That is correct. For those of you who do not understand regulation by priority, 
you have a priority date affixed to your certificate which is in place . That is 
when you made your proof of beneficial use . Just because you have owned the 
property since the late 1800s, does not mean you have a water priority from 
the 1800s. 

Assemblyman Goedhart: 
What it brings to mind, though , say you have a piece of property , a 10-acre 
parcel and the developer wanted to reparcel it into ten one-acre parcels . In that 
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case, he would have to buy water rights for each additional well. The permit he 
bought was from a certificate that was 100 years in priority, from 100 years 
ago. Then, even though he just drilled that well, because it ties back to the 
original water certificate, that is where his priority is, even though he just drilled 
the well in the last year. Is that correct? 

Assemblyman Goicoechea: 
Well, I would probably defer that to the State Engineer. It is my understanding 
that if you make a change in the place and manner of use, he could require you 
to change your priority date. Typically, yes, it would be when you made 
a transfer of an older priority date and brought it forward. Again, in that case, 
I am assuming you are dealing with maybe an agricultural water right that you 
brought forward and converted into .. 

Assemblyman Goedhart: 
And that is my question. Where does that then put the priority date? The time 
in which you made that change and application from agricultural to residential, 
or does it still feed back to the original water right? 

Assemblyman Goicoechea: 
I will defer back to you. I think it depends on if it was protested or not. There 
well could be a ruling on it. But I will defer that to the State Engineer. 

Assemblyman Ellison: 
Mr. Goicoechea, the way I looked at this, what would you do if you were in 
a basin that was closed by the State Engineer? You have all these water rights 
out there or subdivisions that are still out there that have not come online. We 
have had all the studies that the municipalities that this is not adequate. I mean 
not right; let me go back and say that. That has created a problem in the past, 
getting studies done and then getting them accepted. Maybe you can hit 
on that. 

Assemblyman Goicoechea: 
Clearly, this deals with closed water basins. Almost every basin that is 
overappropriated has been closed. Some of them have been designated. Again, 
this is just one more level to that, with the critical management area. That is 
the problem. We have paper water rights and we have wet water rights in all 
these basins. Some of them are strictly a water right that is being held and 
really does not have any proof of beneficial use attached to it. It is just out 
there. We have other people who have appropriations that are, maybe, 
exceeding what they have appropriated. Again, at the point you raised the level 
of that groundwater basin to a critical management area, it requires the 
appropriators in that basin to bring forward, to the State Engineer or those 
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appropriators, this water management plan that will clearly have to require some 
people to surrender those paper water rights. There will probably be 
a curtailment in other places as they try and move forward and bring the basin 
into balance. It is not going to be good, but it is something we have to address . 

Assemblyman Ellison: 
Hypothetically, you have studies out there that go back years and years, to the 
1960s, done by the state or whomever. I mean, the state has not stepped up 
to the plate to actually do any current studies in some of these basins. The 
municipalities or the counties are going out and spending hundreds of thousands 
of dollars in looking at these basins and the numbers do not match. 

Assemblyman Goicoechea: 
Yes. And I agree. Typically, any time a basin is closed, and clearly when it is 
designated, there is a full-blown monitoring plan in place by the Division of 
Water Resources. They are out there annually, spring and fall, checking those 
water levels in those basins, and, in many cases, recording the flows on 
streams and surface water. I agree that we missed the mark in a number of 
these groundwater basins over the years, and whether it be a basin that is 
serving a municipality or an agricultural sector, the bottom line is that we 
missed the perennial yield of what that basin was. It is going to place 
a hardship on all of this to bring those basins back into compliance. We clearly 
have to. It cannot be a race to the bottom, and whoever has the deepest 
pockets pumps the most water. We cannot allow that to go forward. 

Assemblywoman Pierce: 
There is right now, no definition of perennial yield in NRS? 

Assemblyman Goicoechea: 
Well, I believe there is probably a definition somewhere. I haven't found it. 
We were going to incorporate it into the bill, but again, just looking at it, we 
decided to leave that for A.B. 466, which is also a bill that has been introduced 
and is coming to this Committee. It also has another issue with environmental 
soundness and some of those things. Rather than trying to debate it in this bill, 
which is kind of separate, we . 

Assemblywoman Pierce: 
And that is A.B. 466? 

Assemblyman Goicoechea: 
Yes. And I believe it has been assigned to this Committee. 
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Assemblywoman Pierce: 
And you like that definition of perennial yield, which is in that bill? 

Assemblyman Goicoechea: 
Yes. Well, I do not know what is in that bill. I have not studied it. 
But I assume it is probably very similar to what we had because that is pretty 
much the accepted hallmark for perennial yield. 

Chair Kirkpatrick: 
Thank you. Does anyone else have any questions? Mr. Goicoechea, I just have 
one question. Hypothetically, what happens? You said that domestic wells 
would be regulated, too. What happens, and this has happened in 
Clark County, to a subdivision that has relinquished its water rights? Do we tell 
those people that they have to move out of their house? I think in 
southern Nevada they actually had to sign up to municipality water. But when 
they bought into it, they bought into it knowing it was their home and that it 
had water that was running. Ten years later they realize they had no water 
rights and they were in a sticky situation. It was very expensive for them. But 
if you are saying it was regulated, do we go back and take it back? I know it is 
not necessarily a taking because they were using water that they should have 
been, to begin with. Do they have a vested right? I just feel like that could be 
a Supreme Court ruling this Legislature might be dealing with in 2020. 

Assemblyman Goicoechea: 
Truly, everyone is aware that at the point you are issued a water right, it is 
a priority right. That is Nevada water law. It is first in time, first in right. 
If you have a junior right, I think this deals with Assemblyman Goedhart's 
question and exactly how those rights are brought forward. Where did you 
acquire the right? Typically though, with domestic wells in the state, if you 
have a parcel created, you have a right to drill a domestic well and I do not 
think anyone argues that. But at the point they have to start adjusting the 
perennial yield of that basin, this bill just says domestic wells have to be 
included in that. Yes, you probably could be caught up in that and have a junior 
water right that the State Engineer would consider suspending but, on the flip 
side, how is he going to suspend your domestic well permit if you do not have 
municipal water available to you or some other avenue? There is no doubt 
domestic is a higher priority use, than say, agricultural, so I think he would have 
to deal with the manner of use that was concerned. You cannot displace that 
homeowner and say, "Okay, all you domestics are gone but we are going to let 
Mr. Goedhart go ahead and pump his water to use for his cows or his dairy." 
It becomes an issue of the highest and best manner of use, which is another 
piece of it. Then it probably becomes a taking from Mr. Goedhart. And he 
would probably sue. 
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Chair Kirkpatrick: 
I did not say that because I am not an attorney but I was just thinking that. Are 
there any other questions on A.B. 419? Okay. At this time, I am going to go 
ahead and call up those that are in favor of A.B. 419. Please come forward. 
Mr. King. 

Jason King, State Engineer, Division of Water Resources, Nevada Department of 
Conservation and Natural Resources: 

We are in support of this bill, as amended. And I agree with Mr. Goicoechea 
that I think it still probably needs just a little bit of wordsmithing, but we like the 
bill. We think it does good things. If you would like, I could try and answer 
some of the questions you had regarding the relinquishment of water rights for 
domestic wells and where those priorities lie. It is in statute that if someone 
came forward to develop a domestic well subdivision and had to relinquish an 
existing water right, the water rights which are now pertinent to those domestic 
wells, even though they are relinquished, would still have the priority of that 
right that was relinquished. The priority system works. We have cases 
throughout the state where domestic well subdivisions were built without 
requiring a relinquishing of water right. Those occur in basins that are not fully 
appropriated. The priority of those rights would be the date that the well 
was drilled. 

Chair Kirkpatrick: 
Thank you for clearing that up. Does anyone have any questions? Thank you, 
Mr. King. Ms. Lynn. 

Susan Lynn, representing Great Basin Water Network: 
We are here to support the revised version of A.B. 419 with the exception that 
we really would like to see perennial yields stay in the bill. We understand that 
there are many good things about this bill, and rather than get bogged down in 
the discussion of perennial yield, we are thinking that it is fine to move forward. 
We think this gives the State Engineer good tools but, at the same time, 
at some point we do need to have the discussion to define some of these 
common legal terms that we use, such as perennial yield or safe yield or 
whatever the case might be. When A.B. 466 comes out, we will talk more 
about that later. At this time, I say we do support A.B. 419. [Provided 
prepared testimony (Exhibit L).] 

Chair Kirkpatrick: 
Ms. Lynn, I can tell you that I have committed myself and Mr. Goicoechea-and 
I am sure we have freshman that are interested-during the interim to look at 
the water law chapters themselves and seeing if we can come up with some 
legislative thoughts before next session. We have made great strides this 
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session with some of the things we have already done, but I think it is time for 
us to clean a lot of that up so that our laws are very clear. We have made that 
commitment to meet on Saturdays, once a month. That commitment is out 
there, at least from me and Mr. Goicoechea. 

Dean Baker, representing Baker Ranches, Inc.: 
I am strongly in favor of this bill. I think it is necessary. I look at all the 
problems that are being created by the overuse of the water, often called the 
perennial yield. That is a critical part of the problem that goes forward. 
Perennial yields are committed and put forth by a variety of people. In my 
experiences in Snake Valley, where I can show it has been called 
80,000 acre-feet and where it was used in negotiations between Utah and 
Nevada, but as 133,00 acre-feet. Those two different numbers were argued 
and probably there would have been an agreement between Utah and Nevada 
had not that 130,000 acre-feet been pushed forward and the demand that 
it remain. 

Perennial yield is largely created by the plants that grow and the service water 
which is there. In Snake Valley, which is what I am familiar with, most of the 
water with the wells that have been drilled is in the first 150 feet, the vast 
majority of them. If you get to a deeper level, they have never found significant 
water that could be pumped. When you lower the water table any, which you 
do with pumping, which we at Baker Ranches have done, we have dried springs 
up around our ranch; we have caused impacts that we do not like on neighbors. 
We have tentatively agreed that we should not be putting any more drawdowns 
on rights that we both have and could do, but if we do want to keep the water, 
we sort of have to do it. It gets to be a real question. 

Take, for instance, the south end of the Burbank Meadow, which is a big, 
natural meadow that is very much today as it was when the first white man 
saw it and all of the Indians were there gathering their food and whatnot. 
We have a building there that has newspapers that were put in the walls to seal 
it in 1892. I think there are four or five dates in the 1800s in the newspapers 
which were put in the walls. The graveyard there dates to 1880. But the area 
is reduced historically, sometimes in different ways. Through the last 20 or 
30 years, it has been largely home for 2000 mother cows and their calves. 
In other words, it is very productive. It was productive to the Indians before the 
white man ever came, before there was a territory or a state, and the water 
flows across two states. 

One of the developments that has been created in producing water is at the 
south end of the meadow, right between two of the major springs of the 
Burbank Meadows. But on the Nevada side, where there were old fields that 

ADDENDUM_0087 



Assembly Committee on Government Affairs 
March 30, 2011 
Page 75 

were not any good because the land was not good and they could not produce, 
it was sold. But it was bought by a person who readily admits that he bought it 
and put a dozen pivots or more in it to produce water that he can sell if 
a pipeline comes from either Utah or Nevada. He does not care which way they 
come. That is a well. When he did those in 2001, got that and started 
developing, the first year that he pumped, he dried up the Needlepoint Spring. 
When you talk about the water for wild horses, 17 wild horses were killed when 
they started pumping that in 2001 . A major spring in the Burbank Meadows is 
the same water that is in the Needlepoint Spring that killed the 17 wild horses. 
I will not say absolutely, but our indication is that the cows are not surviving as 
well. Not just because the springs are not flowing as well, but because of the 
subirrigation that comes in the Meadow-there are springs all around the 
meadow. The location where the 1890s newspapers are, are springs that were 
part of the Clay place and were used by Depression-era people because it was 
a spring. 

When you start the drawdowns of the water table and the perennial yield, there 
needs to be some kind of definition where this water in Snake Valley, which is 
near the surface ... it is very clear that if that seven-foot pipeline is put into 
that area, or into White Pine County, or at least in Snake Valley, I am sure that 
there will be an environmental disaster that will have to be dealt with. Those 
existing rights, which are the majority of Baker Ranches' rights, are ones that 
predate the state's where we have bought land and whatnot. With the 
perennial yield, it should be realistic. The exception of interbasin transfers 
should be looked at very differently than building a farm on top of the aquifer or 
building a city on top of the aquifer because that it is a totally different 
environmental thing. 

You will notice that the wild horses here can come in and drink the water out of 
the farmlands. Sorry to take too long. 

Chair Kirkpatrick: 
It is all good. We like hearing the history behind it. It is important for all the 
other folks on the Committee. Mr. Livermore. 

Assemblyman Livermore: 
Mr. Baker, before you leave, the perennial yield is a study of a period of years 
that take place. Can you tell me, in the instance that you are referencing in that 
meadow, what the last perennial yield study was? What is the data? 

Dean Baker: 
Both of those that I mentioned were United States Geological Surveys. 
The second one, with the more water, said that there were 40,000 acre-feet 
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coming from Spring Valley, the valley west of us and coming into Snake Valley. 
So they could raise it up so that they thought there ought to be more water 
available there, even though that water in Spring Valley had already been 
considered and partially allocated. The reality of perennial yield can only be 
created if you kill all the plants and draw the water table down to where it will 
stay at one level and not go deeper or not come back up. If you pump that 
much water out of it, you get the perennial yield, but you will also kill springs 
and other things, which has been the tradition that a drawdown is acceptable. 
It was a tradition created by creating the farm or the town on top of the 
water table. 

Assemblyman Livermore: 
Well, Mr. Baker, I understand that. My question was, when was the last time 
the appropriation or whatever the USGS did? What is the latest data that they 
have? What is the date of the data? 

Chair Kirkpatrick: 
Just the date. 

Dean Baker: 
I think it was about five years ago. 

Chair Kirkpatrick: 
No other questions? Thank you, Mr. Baker. Does anyone else want to testify in 
support of A.B. 419? 

Bjorn Selinder, representing Churchill, Eureka, and Elko Counties: 
I would just like to go on record as saying that we support any bill that gives 
the State Engineer more tools to manage water resources which are so scarce in 
this state. Obviously, there are some issues here, which we understand. 
We just want to indicate that we are willing to continue to work with the parties 
to resolve those issues to make A.B. 419 a workable document. With that, 
I would urge your support of A.B. 419, as amended. I would be happy to 
answer any questions if there are any. 

[Assemblywoman Bustamante Adams assumed the Chair.] 

Vice Chair Bustamante Adams: 
Are there any questions from the Committee members? Okay. I do not know if 
you also want to testify. 

Jake Tibbitts, Natural Resource Manager, Eureka County: 
I willjust concur with what Mr. Selinder has already said. Thank you. 
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Vice Chair Bustamante Adams: 
Are there any other individuals in the audience in support of the bill? Okay . 
At this time we are going to transition into the opposition . Are there any 
individuals who would like to testify in opposition of the bill? Are there any in 
the neutral position? 

Andy Belanger, Manager, Management Services Division, Southern Nevada 
Water Authority: 

We worked with the parties on the proposed amendment. However, we still 
have some terms that need further clarification , and as a result of that, we 
cannot offer support today . Therefore, we are in the neutral position . I just 
want to go on record and state that as we move forward with this bill, we are 
interested in clarifying what the term "majority of the appropriators" means. 
I think Mr. Goicoechea mentioned this briefly; that it has to do with the 
certificate holders in the basin . What we want to make sure is that in basins 
where you have water rights that are majority-where water rights are held by 
one party and there are other parties that hold water rights, as well-that we 
look at both the number of parties that hold water rights, but also the relative 
amount of water that they hold because those two things have very different 
constituencies and issues, and we want to make sure that that is considered as 
we discuss that term. 

The other point I would like to make is in subsection 7, page 5 . We have 
language in there that allows the State Engineer "may designate" or pursuant to 
NRS 534 .030 " shall be designated ." Nevada Revised Statutes 534 .030 is the 
section of law that has to do with the designation of basins, and we are a little 
concerned that we are confusing the designation statute, which is a specific 
term in state water law and a designation as a critical groundwater critical 
management area . We just want to clarify if we understand the intent, which is 
40 percent of the appropriators have to petition . But maybe we do not need to 
reference NRS 534 .030 in order to do that . It would probably be clearer if we 
just said , "if 40 percent of the appropriators petition the State Engineer, the 
State Engineer shall designate." I just wanted to get those two points on the 
record , and I am here for any questions . 

Vice Chair Bustamante Adams: 
Thank you . Are there any questions? Mr. Goedhart. 

Assemblyman Goedhart: 
I was also considering that as far as bringing forth with 40 percent of the water 
right stakeholders, to bring to the State Engineer 's Office. If you have, say, 
ten water right owners in one valley and eight of them own one acre-foot and 
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two of them own 2,000 acre-feet, do you give equal weight to that? That is 
the question. I would be interested to see how you folks work through that. 

Andy Belanger: 
That was a discussion when we met prior to the bill. We have not, I think, 
gotten our heads around it completely, but I think we need to. 

Vice Chair Bustamante Adams: 
Thank you very much. Go ahead. 

Randy Robison, representing Virgin Valley Water District: 
I talked to Mr. Goicoechea before the hearing and told him I would listen closely 
to what he had to say before I came to the table. We had some of the same 
concerns that were articulated by Mr. Belanger from the Southern Nevada 
Water Authority (SNWA). We had one concern that was unique to the 
Virgin Valley Water District. It is in section 1, subsection 3. This is after the 
State Engineer would have received a petition by a majority of the appropriators 
of record to request the critical management plan. It says, "The State Engineer 
shall hold a public hearing in the county where the basin lies." The Virgin Valley 
Water District is the senior water right holder in a basin that is entirely 
contained within Lincoln County. We would have some concern about a hearing 
that had to take place in Lincoln County about a basin in which we are the 
senior water right holder. Not that we cannot drive our car up there and 
participate. In talking with Mr. Goicoechea, hopefully there is a way where 
there might be some balance there that would allow us an appropriate, less 
defensive venue to talk about that critical management plan. I appreciate that. 

Vice Chair Bustamante Adams: 
Are there any questions from the Committee members? Okay. Thank you so 
much. Any others in the neutral position that would like to testify? One more 
person, Mr. Goicoechea. We are almost there. 

Vahid Behmaram, Water Rights Manager, Department of Water Resources, 
Washoe County: 

We generally support this bill. One slight hesitation was in some areas where 
there is known data of over appropriation, exceeding the perennial yield; we did 
not quite understand waiting another ten years to solve this issue. It is 
definitely a positive bill. We support it. Thank you. 

Vice Chair Bustamante Adams: 
Are there any more questions? Mr. Goicoechea. 
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Assemblyman Goicoechea: 
I will be very brief in closing . Clearly, I think the reference to NRS 534.030 can 
be deleted . We are more than willing to incorporate whatever language we 
come up with as far as "a petition must be signed." Whether it's a majority, 
40 percent, which is on page 2, we will work on that language between lines 
3 and 5 and see if we can come together with that . And deleting the language 
on page 5, I am completely agreeable to and deleting any reference to 
NRS 534 .030. With that, I think a couple of wordsmiths can clean this up and 
get the bill out. I want to state and make sure on the record that I believe that 
the State Engineer made a point, and as the gentleman from Washoe County 
said, bottom line, we cannot wait ten years until we start working on it. I think 
the State Engineer has the ability, with A.B. 419, to go ahead and declare 
a critical management area upon this bill becoming effective. 

Assemblywoman Pierce: 
Just a comment. I think that on the noticing in the newspaper, you should add 
a web page there . If there is a web page, it should be on the web page. 

Assemblyman Goicoechea: 
Yes . And I will let the State Engineer address that. As far as the noticing, that 
is fine with the web page if they hold one or have one available to them. I think 
that is going to be language in almost every bill. As far as where the hearings 
would be held, I assume the State Engineer would not have any problem holding 
a second hearing if the majority of the water rights were held in another county, 
even though they were in the same hydrologic basin. 

Vice Chair Bustamante Adams: 
Thank you very much . With that, we are going to go ahead and close the 
hearing on A.B. 419. We will now open the hearing on Assembly Bill 422. 

Assembly Bill 422 : Provides specific authority for public bodies to lease water 
rights to certain owners or holders of water rights. (BDR 48-681) 

Assemblywoman Marilyn Kirkpatrick, Clark County Assembly District No. 1: 
Today, I come before you with A.B. 422. 

I just want to give you a little bit of history, really quickly . I represent an area 
that is rural in nature, as well as urban in other parts . I have a particular 
neighborhood in my district that was the end of Las Vegas, back in the day. 
The residents moved out there when T onopah Highway did not exist. So you 
can imagine, for them, that they had a lot of challenges over time. One of the 
things that they did have, though, is that they had a subdivision that was built 
and they had water rights for their subdivision. The subdivision was approved 
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for, probably, 76 acre-feet of water. However, there are 137 homes there. 
I am sure you always hear me ask, "How many gallons of water do you think 
the home is supposed to live on?" I actually have a subdivision that struggles 
with that on a daily basis. As the laws changed, they did not really transition or 
stay up on the process because they bought into their homes thinking they had 
a community well and they were fine, as a group. That is why I ask, "What 
happens to the people who continue to move there?" Do they know what they 
are buying into because most people really just are looking for a certain type of 
home, in a certain type of neighborhood, and they do not think about everything 
else that goes along with it. 

My constituents within my district and I will say the Office of the State Engineer 
has worked with me for about four years to try and help them come into 
compliance. However, they will never be able to come into compliance because 
they do not have the appropriate water rights to do that. They have spent 
hundreds of thousands of dollars over the course of ten years trying to update 
their systems, fixing all their leaks on a regular basis. They are very good 
stewards of trying to do the right thing. However, they do live on half-acre lots. 
They would like to have a little bit of grass; some of them do have pools. 
I would say they are not lush, by any means, as much as they are comfortable. 
They have large trees that have been in place for over 40 years. They do not 
have the xeriscaping that can survive on the 500 gallons a day. However, they 
are making strides. We did put a law in place, I believe it was in 2007, that put 
fines in place. In working with the State Engineer's Office then so that folks 
like this would not be hurt by the process, it would allow them to try and come 
into compliance. 

The State Engineer's Office keeps a list, every year, of those that are no longer 
in compliance. My residents fall at number two on the list. Here are their 
options. They can hook up to municipality water. I cannot even invite 
Mr. Belanger to my district to have a neighborhood meeting about that because 
they do not want to see the Southern Nevada Water Authority there. They 
want no part of them. They do not want to see the Las Vegas Valley 
Water District there because they are very rural in nature and they want to stay 
rural in nature, even though all the parcels around them do have municipality 
water. They are a small neighborhood. For those of you who live in 
southern Nevada, if you ever want take a drive by it, it is off of Jones Boulevard 
and Cheyenne Avenue. It is a very nice neighborhood. Their second option is 
to buy more water rights. Most of the people within that neighborhood are 
older folks who have lived there and paid off their house, and paying higher 
homeowners' association fees to buy water rights is not something a lot of 
them can do. Their third option is one that I am here with before you today 
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because they really would like to come into compliance, but they are not sure 
how to do it. 

I spoke with the Southern Nevada Water Authority on ways that we can do it 
so that they can be in compliance. This is an option that I spoke with the 
Southern Nevada Water Authority about, being able to let them lease the rights 
of water so that they can actually come into compliance. The State Engineer's 
Office sends out a nice letter every year. I can always tell you when the letter 
goes out because I get 137 phone calls in the same two days because they are 
concerned they are going to be fined for not being in compliance. Originally, we 
had talked about letting them buy the water at wholesale prices and that does 
not necessarily work out so well for either side, after doing a lot more 
investigation. However, I think that if they could make an arrangement to lease 
water from another agency, they would not have the expense of buying the 
actual water rights, and they would be in compliance with their pumpage. 
I believe that the State Engineer's Office is going to be neutral on this, as they 
should be. But I believe that he could probably tell you that they are hundreds 
of acre-feet over on a regular basis. They have made strides. I think that when 
I first became their Assemblyperson, they were 250 acre-feet over, for the year. 
That is huge. That is what some cities use. They are now down to about 
110 acre-feet over. They are working to get some meters on some of their 
homes so that they can figure out where the leaks are. They are repairing 
roadways. I will tell you, in their defense, they happen to be in a situation 
where they are in an unincorporated county line; however, the city is directly to 
the west of them and through their neighborhood is where a lot of those lines 
go for more development, on the city side. They currently have one of their 
roads that is torn up and will be torn up for three years because that is what the 
developer was given in Clark County to tie into the Las Vegas city water. At no 
fault of their own, again, they are subject to being in the middle of this rural 
neighborhood with big oak trees and big cottonwoods, being a thoroughfare for 
water pipes. With that, I come to you and ask to give the Southern Nevada 
Water Authority or other municipalities the ability to lease folks that are 
overpumping. The State Engineer keeps a very good list, on a regular basis, so 
they have a third option. I will tell you, though, that we are working with them 
to see if there are some other remedies. Also, my community serves on the 
Well Owner's Association meetings. They attend on a regular basis. 
The Southern Nevada Water Authority and I, over time, with the water laws 
that we have made and made changes to, have gotten to where we do not need 
as many meetings. We were having them quite often. In the beginning, they 
turned into a lot of brawls on the way out. Over time, trying to work with 
everyone on an individual basis, within their communities, we have gotten to 
where we have a really good dialogue. So well of a dialogue, that the 
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attendance is low now because people feel that they do have a voice after all of 
this time. 

Also, in working with the Southern Nevada Water Authority, we agree that one 
year is well enough so that people can come and have their voice. I think it will 
actually help the attendance, over time, so that people know that they are 
getting together once a year to address their concerns. That is sufficient at this 
time. I would say to the legislative body that they have made great strides in 
order to give people those voices. So now they have their picnic and they have 
a regular voice with their legislative folks. I just wanted to give you a little bit 
of background and show where my constituents are coming from. I am able to 
answer any questions. 

Vice Chair Bustamante Adams: 
Mr. Goedhart. 

Assemblyman Goedhart: 
Thank you. In this situation of your neighborhood where you have a community 
with a municipal water well in their own system, if they were to lease that extra 
water that they are overappropriating now, over and above what they are 
allocated to pump, that would be a physical transfer of water. You could pay 
for it. Theoretically, they could lease it and still pump it out of the same well. 
They do not have to physically move it off of their system into your system. 
Is that correct? 

Assemblywoman Kirkpatrick: 
That is correct, and that was my point because currently they are not paying for 
anything and they are willing to pay for something. 

Assemblyman Goedhart: 
I thought that kind of makes sense, too, because I know the SNWA also has 
a certain number of water permits within that basin. Thank you. 

Vice Chair Bustamante Adams: 
Mr. Stewart. 

Assemblyman Stewart: 
I am familiar with this area. 
a wonderful idea. 

Vice Chair Bustamante Adams: 
Ms. Pierce. 

It is a beautiful area. I think this is 
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Assemblywoman Pierce: 
If they lease this water, and you spoke about meters, they would get meters, 
so they would have some idea what they are using? 

Assemblywoman Kirkpatrick: 
Currently, there are two separate issues. One is that it has taken us about four 
years to even get them to agree to some homes having meters because they 
feel that it is an infringement. However, we have made great strides. Some of 
the homeowners are working now to get meters on their homes so we can try 
and at least identify where the potential leaks could be. In the meantime, 
as that process takes place to get a regular setting on it, they are agreeing; they 
want to pay their fair share for water and they do not want to get the letters 
anymore. We thought if they could lease the water rights and as they get the 
water meters, they would be able to determine where their problems are and 
hopefully help them fix it, eventually. Honestly, we have made great strides 
because it took us four years to get that far. 

Vice Chair Bustamante Adams: 
Ms. Benitez-Thompson and then Mr. Livermore. 

Assemblywoman Benitez-Thompson: 
So for your residents in this area, what has noncompliance meant for them? 
They have been receiving a letter. Have they been paying fines or is it just the 
threat of fines? 

Assemblywoman Kirkpatrick: 
They have been receiving the letters but I can tell you what has happened. 
Over the course of years they got used to getting the letters and really just 
chucked them. In 2007, when we put the fines in place, we tried to start 
working with them because, although Mr. Taylor was great to work with and 
Mr. King is great to work with, what if another engineer comes in and enforces 
it a little more sternly than they have in the past? Their work with me has been 
to get these people into compliance; let us help them. This particular 
community has a more stringent drought code than the Southern Nevada 
Water Authority. They have made great strides on trying to come into 
compliance. Have they gotten any fines? No. Have they done a master plan 
on the things that they can do? Yes. Is there concern that for the future, they 
could get fines? Yes. But ultimately, they are overpumping, and the rest of us 
are paying for that. 

Assemblyman Livermore: 
I really like the bill because it shows the willingness of people to come together 
and find a solution that works for them. Can you help me understand who is 
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going to be leasing the water? Is it the homeowners ' association (HOA)? Or is 
it the individual homes? 

Assemblywoman Kirkpatrick: 
Currently, they have an HOA because that helps with the water master and the 
community well that they have . With the HOA, the water master would be the 
one that would sign all documents . They have an active board that meets on 
a regular basis . They meet every Tuesday. They are pretty active as far as 
wanting to do the right thing . As a group, they would own it because the water 
rights are to the association. 

Vice Chair Bustamante Adams: 
Mrs. Benitez-Thompson . 

Assemblywoman Benitez-Thompson: 
My last question. This language is written as "any public body may lease to 
anyone else who owns." Is there anyone throughout the state in which you 
would not like to see this apply to? Or just apply in any situation where the 
two bodies, the two entities can come to an agreement on that lease? 

Assemblywoman Kirkpatrick: 
I think that it is important to know that this does say, "as designated by the 
State Engineer" on who is overpumping . Because the State Engineer does keep 
a very detailed list of who is overpumping. I think those are the folks that are 
currently, in my opinion, if they did not take an option like this or they were not 
making strides, that they should get the fine . This is to give them an ability to 
come into compliance, yet another way to come into compliance . There are 
those who probably do not ever think they should come into compliance or do 
not want to come into compliance . The penalty applies to those who are not 
even trying to come into compliance, so this gives them yet another option to 
come into compliance. 

Vice Chair Bustamante Adams: 
With that, we are going to go ahead and transition to any others that are in 
support of A.B. 422. Are there any in the neutral position? 

Andy Belanger, Manager, Management Services Division, Southern Nevada 
Water Authority: 

We support Assembly Bill 422 . We did propose an amendment that the Chair, 
Mrs. Kirkpatrick, went through (Exhibit M) . I will go through that in a little bit 
more detail . Section 3 of the amendment takes the language that is in 
section 1 and puts it specifically in the special act creating the Las Vegas Valley 
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Groundwater Management Program. This is necessary in order to ensure that 
our program specifically has that language in it. 

Section 4 through section 7 of the bill makes minor technical changes to the 
administration of the Las Vegas Valley Groundwater Management Program. 
As the Chair said, currently the committee meets four times a year. They have 
to submit biennial reports to the Legislature and an annual report, as well, to 
outline what happened with the groundwater management program the year 
prior. This amendment removes the requirement for three quarterly meetings 
and makes it at least once a year. We have committed that if there are other 
meetings that are necessary, we will continue to have those. But if there is 
nothing going on in the community, we want to make sure that we do not have 
to have meetingsjust to have meetings. 

There is a requirement in the original bill draft, in section 9, that required the 
election of a chair to the committee. It has been somewhat cumbersome to 
appoint a chair, and the chair does not really have any duties or responsibilities. 
The process has always been consensus driven, and so we are suggesting that 
that be removed as well. That is in section 5. 

Section 6 has to do with reports. Section 7 has to do with the program for 
providing financial assistance to well owners who choose to get off of their 
wells and connect to the municipal system. Our program provides 85 percent 
of the cost of connection for people who choose to do that, or who are required 
by the State Engineer to do that. And what this language does is it allows us to 
decouple some of the requirements of that. One of the requirements is that you 
have to provide for repayment over time. That is not something we have done. 
We have always provided it as a grant and not as a repayment. They do not 
have to pay the 85 percent back. Changing "must" to "may" and including 
a line in there, "including any other provision reasonably necessary to carry out 
the provisions and intent of the program," will allow us to use this section of 
law in a more consistent way with the way the statute reads. 

Those are the comments I have, and I am happy to answer any questions. 

Vice Chair Bustamante Adams: 
Any questions? Mrs. Pierce. 

Assemblywoman Pierce: 
In a situation like this, the whole community would have to agree to be hooked 
up to the municipal water. It is not something a group of people could do or 
something, right? 
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Andy Belanger: 
The way that the program works is that if it is a community well, we require 
that every property owner in the community agrees to connect. In the case of 
a mandatory connection, where the well has failed and the property is within 
180 feet, they do not have a choice because they do not have a water supply. 
But in the case that they want to volunteer to connect, we require unanimity. 

Vice Chair Bustamante Adams: 
Any other questions? Okay. Mr. King. 

Jason King, State Engineer, Division of Water Resources, Nevada Department of 
Conservation and Natural Resources: 

Thank you for the opportunity to testify on A.B. 422. As Chair Kirkpatrick has 
already stated, our office is neutral on this bill. I did want to get on the record, 
though, that I concur with what Chair Kirkpatrick said about her constituents 
and the fact that they have been working with our office for many years. They 
have made strides towards coming back into compliance. They are still a ways 
out, but they are trying to do the right thing and we will continue to work with 
them. Thank you. 

Vice Chair Bustamante Adams: 
Any questions for Mr. King? Mr. Walker. 

Steve Walker, representing Truckee Meadows Water Authority: 
We are neutral on the bill, as amended. I was directed by the board of 
Truckee Meadows Water Authority to oppose the bill unless it was amended, so 
I am glad it did get amended more to our liking. We feel that the amendment 
puts the solution where it belongs, and that is within the local area, where the 
problem is. Quasi-municipal wells serving several houses are a pretty rare beast 
in northern Nevada. We are on the record as neutral, supporting the 
amendments. Thank you. 

Vice Chair Bustamante Adams: 
Thank you, Mr. Walker. Any questions? Seeing none, are there any others in 
the neutral position? Those in opposition to A.B. 422, please come up. Seeing 
no opposition, Chair Kirkpatrick do you have any closing remarks? 
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Assemblywoman Kirkpatrick: 
Thank you for the opportunity to try and give my constituents another way to 
come into compliance, and I appreciate the time today. 

Vice Chair Bustamante Adams: 
We will close the hearing on A.B. 422. We will adjourn until 7:30 a.m. on 
Friday. Thank you. 

[Meeting adjourned at 12:03 p.m.] 

APPROVED BY: 

Assemblywoman Marilyn K. Kirkpatrick, Chair 

DATE: 

RESPECTFULLY SUBMITTED: 

Sheryl Burrows 
Committee Secretary 

Matthew S. Baker 
Transcribing Secretary 
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To: Nevada Division of Water Resource/Jason King

I am in favor of the Diamond Vaiiey Ground Water Management Pian (GMP).

I have spent my childhood living and later working in Diamond Vaiiey in a household that was
dependent on farming. After graduating from college and creating a fe mlly of my own, i moved back to
Diamond Valley where i purchased a farm of my own in hopes of spending the rest of my life doing what
i enjoy in a community that I love: farming in Diamond Vaiiey

I have been involved with the creation the GMP since the beginning, over three years ago. I

believe that this pian gives the majority of the farmers in Diamond Valley the ability to continue to farm
well into the future. Farmers will need to change some of their practices but it will be much better than
the alternative, which I believe will be a curtailment by priority which would come at the end of the
designation as a Critical Management Area, which is less than six years away (if not sooner by the Judge
under the Saddler curtailment request).

The farm that I own and the farm that I help manage has a mixture of "Junior" and "senior"
numbers. Some of the "junior" dates are real close to the cut off point, so I think our fe rms may survive
a curtailment. But the community of Diamond Valley and Eureka would suffer greatly. If the GMP isn't
made law and we end up being curtailed by priority, over half of the farms in Diamond Valley would dry
up and many people would be forced to leave. This would devastate the community that I moved back
to. it would also leave Diamond Valley as a dust, weed, and rodent bowl which would change what the
remaining farmers would have to deal with.

For the reasons stated above I am 100% in favor of the Diamond Valley Ground Water
Management Plan as written and would encourage the NDWR to accept this plan as written and put into
effect In 2019.

Thankyou

James Travis Gallagher

T &C Farm

J &T Farm

Gallagher Farms



October 30. 2018

Andrew Goettle

HC62 Box 62143A

Eureka, NV 89316

To Whom it May Concern:

I am writing this letter in regards to the public hearing held today, October 30, 2018, to discuss
the proposed Groundwater Management Plan in the Diamond Valley Hydrographic Basin.

I am the lessee of two quarters of center-irrigated farmland in the Diamond Valley. My wife and
I, along with our two young children, moved here to make our dream of raising our kids in
Smalltown, USA a reality. We made the move after the basin had been designated a critical
management area.

As is well known, our basin is in trouble. Over-allocation led to over-pumping, which has
resulted in a significant drop in the groundwater static levels. Obviously changes have to be
made or there will be no groundwater available, weather it be for domestic, stock, irrigation,
mining or other uses.

In my opinion, the needs of the many outweigh the needs of the few, and that is why I believe
the Groundwater Management Plan that is being discussed at the public hearing held today
should be put into effect to remove the critical management area designation on basin 153.

I believe that this GMP is a much better alternative to strict curtailment by priority. My outlook
tells me that the GMP will allow my friends and neighbors to continue farming, keep our hay
production economy strong, and continue to keep it viable for the foreseeable future. Strict
curtailment by priority, as I see it, will leave the Eureka socioeconomic areas, including the
Diamond Valley farming community, a bleak shell of its former self after just a few short years.

Hopefully the residents of this community and the Division of Water Resources can come
together and get this GMP put into place. I fully support the Groundwater Management Plan.

Sincerely

Andrew Goettle



Mark Moyle Farms LLC.
P.O. Box 842

Fallen Nevada 89407

October 29,2018

Dept. of Conservation and Natural Resources
Division of Water Resources

901 South Stewart Street, Suit 2002
Carson City, Nevada 89701-5250

Written Testimony in Support of the Diamond Valley Groundwater Management
PIan,DVGMP. On behalf of Mark Moyle Farms LLC. and Diamond Natural Resources
Protective and Conservation Association.

Testimony provided by Mark S Moyle.

I would like to take a moment to thank the many people who have worked so hard
for so long to develop and create the DVGMP. We have been fortunate to have so
many talented individuals working on this, the first of its kind GMP, in the State of
Nevada.

It is important to keep in mind that this DVGMP was developed specifically for
Diamond Valley.

Diamond Valley has its own unique circumstances and conditions that this DVGMP
has been designed for. It is not intended to deal with other areas of the State of
Nevada and their challenges. Because this DVGMP is the fi rst of its kind in Nevada
there will no doubt be concerns about how this plan might impact the rest of the
State. 1 am sure that there will be more GMPs developed in the future that may
adopt some of the features in the DVGMP, but the future GMPs will have to deal with
different conditions and situations. It is my concern that interests outside of
Diamond Valley, fearful of the unknown, may try to interfere with what has been
developed for this unique area. We do welcome outside constructive criticism and
input as long as it has Gie intention of making this plan better for its intended
purpose.

There have been hundreds of hours of meetings and discussions as well as intense
debate that have gone into the development of the DVGMP. There has been a lot of
compromise and consideration given to the many issues that this plan needs to
address. The goal has always been to get consensus on the issues at hand. We did
not always get consensus, but we did get the majority to agree before we moved on.



The goal in the development of the DVGMP is to reduce groundwater pumping in a
manner that will do the least damage to; the water users directly, the local economy,
the environment in regards to weed and rodent problems, and return the
groundwater resource back to a sustainable level.

The DVGMP is not perfect in every way. It comes at a cost to all Irrigators who will
cut their pumping by 30% in the fi rst ten years that the plan is implemented. The
Irrigators that support this plan understand that we all need to sacrifice for the
long-term benefit of the community and the long-term continued success of the
farming industry. Diamond Valley is the heart of southern Eureka County's
economy. The few Irrigators who are not in favor of this plan seem only to be able to
focus on what their sacrifice would be and could care less about the community as a
whole; additionally, some are motivated by political reasons. Because
implementation of the DVGMP will come at a cost to so many, it is understandable
that there will be people who will not support it

Strong, willing, and giving people who understand that it takes community effort to
sustain and survive built Diamond Valley. It took a huge group effort to get the
electric power to Diamond Valley. It took a group effort to work on the power cost
increase challenge that occurred in the early 1980's. It took a group effort to develop
the Weed and Gopher Control Districts. It took a group effort to get the roads paved
in Diamond Valley. It took the same group effort to develop the DVGMP. The
purpose of the DVGMP is to continue the ongoing success of the entire southern
Eureka County area and the enterprises that exists there. The long time residents of
Diamond Valley have endured a lot of challenges in the past and have worked
together to solve them. I am confident in the resilience of the people who have made
a living here. I would encourage them to be aware of some residents who have
demonstrated by their actions their intent to only take from this community.

There are only two options, strict curtailment by priority or adopting the DVGMP.

The DVGMP is the best solution to an extremely difficult situation that was created
by actions and conditions in the past. It is an extremely proactive solution created
by the people who are the most impacted. The DVGMP has been developed with
input and participation from the agency responsible for its implementation, the
Nevada Division of Water Resources. I am extremely grateful for all who have
worked and participated on the development of this DVGMP.

It is now time to put the DVGMP into effect so we can insure that the water resource
we all depend on will be preserved for the future.

mu foryour^nsideration.
Hi

lark S Moyle
Managing Member of Mark Moyle Farms, LLC
President of the Board of DNRPCA



October 25,2018

Dear Jason King

My name is William Norton and I am a second generation farmer here in Diamond Valley. My
family has lived here for over 40 years since 1978. Eureka County is a wonderful place to live
and raise up a family.

I would like to start off letting you know that I am in favor of the GMP presented to your office.
Under the plan I have an opportunity to manage to the reduction of water usage. If the GMP Is
not approved and curtailment were to take place 1 would lose everything that 1 have worked
for these past 40 years.

One of my main reasons for working on the GMP for the past 3 years is to help make decisions
for the entire community. Once again if curtailment were to take place many farmers and
their families would be out of business and this would affect the community in a negative way.
Property values would diminish greatly affecting the community as a whole.

Under the plan I believe that most farmers would be able to still make a living and contribute
to the community.

When my family purchased the property 40 years ago we were under the understanding that
as long as we used our water rights we would not lose them. Had I have known that there was
a good chance that 1 could lose everything that I have built 1 would never have settled here in
Eureka.

I would like to say that I appreciate all of the input and help in developing the plan from the
Division of Water Resources. 1 believe this plan will be a great benefit to the town of Eureka
and the entire community and other farmers like myself.

Thank you again for your help and support,

William Norton



October 28, 2018

Nevada Division of Water Resources

901 South Stewart Street, Suite 2002

Carson City, Nevada 89701

Attention: Jason King. State Water Engineer

Dear Mr. King,

When I came to Diamond Valley, 60 years ago, there were 80 to 100 acres of hay. Now there
are close to 20,000 acres. During the 1960's. we were clearing brush and drilling wells. We
used diesel and propane engines to pump water. We mostly raised grain to get beneficial use and
deeds to our land. Many places changed hands several times.

In 1972, we got electric power and the price of hay improved. In the early I980's, we had three
years of monsoon rain, higher power rates, high interest rates, and the invasion of rodents. Over
the years, much time and energy has been spent just to maintain some control. Despite all of the
problems, we are now faced with the biggest challenge of all - water. It seems that we have only
two possible choices, curtailment or the ground water management plan.

If the choice is curtailment, what will happen? Our power rates will increase. County revenue
will decrease; consequently. leaving roads to be poorly maintained. Farms with jumor water
ri ghts will be overrun with rodents and weeds. A return to these difficult experiences of the past
is not a welcomed choice.

It has taken so many years of struggle to develop Diamond Valley that I am very willing to share
some water as outlined in the Diamond Valley Ground Water Management Plan. I applaud all of
the senior water ri ght holders who are willing to share water in order for Diamond Valley to
continue to prosper.

I want to offer a special thanks to the committee members who have worked diligently for
several years to develop the Diamond Valley Ground Water Management Plan. My best hope is
that this plan will allow the viability of all of the farms; thus, keeping Diamond Valley a
beautiful place to live and work as it is now.

Sincerely,

Donald Frank Palmore

Farmer. Diamond Valley



Nevada Division of Water Resources

Diamond Valley Ground Water Management Plan Heai*ing, October 30''', 2018.

Written Statement:

I Marty Flaskett, a life long farmer in Diamond Valley, support the implementation of the
Ground water Management Plan (GMP or Plan) 100 percent because of the following reasons:

-  The plan was created and accepted by a majority of those it will affect, through many years
of deliberation and design input from tlie regulatory side of plan management. A local
solution, by locals, with the State Engineer's oversight to bring the basin into balance and
remove the critical management area designation.

-  The pumping reduction schedule is based on water right seniority, favors ultimate water use
efficiency, better management practices and rewards water conservation with banking
credits. I have proven to myself, on my own fami in the last two years, that the plan will not
affect my yields and ability to produce a quality product. Better efficiency and better
management along with advances in fanning in the coming years will offset the pumping
reductions in my operation.

-  The Plan was purposely designed to keep the community whole, allowing all users access to
water and balancing the basin for ultimate health of the aquifer. The tax base is maintained,
and all the social economic units involved with a community are not disrupted by a
dwindling population that would occur with our alternative option, curtailment of pumping.

-  The Plan is flexible in that it has set benchmark reductions, with yearly allocations adjusted
through well monitoring data, annual precipitation values, and conservation relief. Until a
better solution rises, it is the most logical path toward basin water balance.

In closing it is important to recognize and appreciate all the hours in meetings, time traveling,
arguing and refining a solution to a problem that has been festering for 50 year's:
Thank you;

State Engineer and staff for your involvement in Plan structure and management.
Eureka County for allowing our resource manager to keep the ball rolling,"uphill", which is a
gross understatement.
Eureka County Hydrology expert for arming us with the data to quantify our efforts.
DNRPCA members.

GMP committee.

Conservation District support.
There is no "I" in this "Team" dedicated to making Diamond Valley sustainable.

Marty Plaskett



RUBY HILL
MINING COMPANYuc

October 29,2018

Jason King, PE, State Engineer
Nevada Division of Water Resources

901 South Stewart Street, Suite 2002
Carson City, Nevada 89701

Re: Diamond Valley Groundwater Management Plan

Dear Mr. King,

The purpose of this letter is to affirm Ruby Hill Mining Company, LLC's (RHMC) strong support of the
Diamond Valley Groundwater Management Plan (GMP).

As you may be aware. RHMC purchased the Ruby Hill Mine in Eureka. Nevada in late 2015 and since then
has been actively involved with the strategic development of the GMP efforts.

The GMP is the most equitable tool to protect the water supply in the Diamond Valley Basin (Basin) while

still allowing users access to a resource that is absolutely fundamental to the continued wellbeing and socio
economic structure of Diamond Valley and southern Eureka County.

Implementation of the GMP is permitted by law (NRS 534.037). The GMP concept was adopted by the
state legislative to give the State Engineer a tool to avoid the strict application of curtailment by priority in

situations where a different approach is warranted. RHMC believes that the Basin is one of these situations.
As such we urge your office to take advantage of the opportunity afforded under Nevada law and this well
thought out water management tool to protect and restore the Basin instead of imposing strict curtailment

by priority - a measure that would no doubt have draconian, devastating, and likely irreversible implications
for Eureka County and its residents.

Unlike curtailment by priority, the GMP proposes to reduce water use over lime (with a significant
reduction being applied on year I) through the implementation of a share system that assigns annual
allocation of water based on a formula that takes priority (seniority) into account. The share system proposes

to create a free and open water market designed to stabilize groundwater levels by encouraging water saving
efficiencies and behaviour (like banking) through economics - replacing the current "use it or lose it"

principle with "use it, save it, or sell it". The GMP also proposes to impose rigorous tracking mechanisms
to ensure that water usage does not exceed the permitted amount annually per share.



The Ruby Hill Mine has been a significant economic force in Eureka County for many years. The identified

reserves of the mine are significant, and we anticipate that RHMC will continue to be an important

economic driver in the area. However, our future is dependent on having water available for our mine over

many years. We strongly believe that the GMP will achieve the goal of expanding economic development

and protecting vested interests while at the same time balancing water pumpage, and protecting the long

term wellbeing of the Basin and the residents of southern Eureka County.

Please do not hesitate to contact us should you have any questions or concerns on the views expressed

above, or our support of the GMP generally.

Sincerely,

Joseph

Director of Environmental Affairs

Cc: Reed A. Cozens, P.E., Resource Concepts, Inc.



1  30,000 acre-feet as the cut-off. So we're both a senior and

2  a junior water rights holder. And I guess we've been

3  involved in the process from early on. I have attended many

4  of the meetings. I won't say a majority, but a vast number

5  of the meetings throughout the process to go through the

6  development of the Groundwater Management Plan. And I

7  applaud the efforts of the group that have been put in at

8  every meeting by the advisory board that put in all the extra

9  time.

10 And I do want to come out and state that we are

11 in favor of the Groundwater Management Plan. We recognize

12 that as a senior water rights holder with enough water to

13 irrigate eight pivots after the full curtailment that we're

14 going to be impacted by this plan. But we also recognize

15 that the easy way out is to just accept curtailment as

16 quoting one statute that's in place and saying that we are

17 going to manage by seniority and curtail everybody below line

18 for which there apparently has been a science, although it's

19 been argued that whether or not the science is either valid

20 or in place. But there has been a line drawn in the sand.

21 And so the easy number is to pick that number and say

22 everybody above it gets to continue to irrigate.

23 The downside and the thing that seems to concern

24 us is that what's the impact on the community, the greater
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1  community, of not only the irrigators of which would be

2  impacted but by the people who voted for the bond for the

3  fire house, for the people who, you know, invest in Raine's

4  Market or for some of the other businesses here in place that

5  if you see an impact of two-thirds of your water rights users

6  disappear what is the ultimate impact on the greater

7  community of Eureka. And we're willing to take the hit as a

8  senior water rights holder in order to support the greater

9  good of the community.

10 So, like Mr. Benson, I would like to reserve the

11 right to submit additional comments in writing. But we want

12 to come out publically in support of the plan as presented.

13 Thank you.

14 HEARING OFFICER WILSON: Thank you, Mr. Mick.

15 Marty Blaskett.

16 MR. BLASKETT: Marty Blaskett, B-l-a-s-k-e-t-t.

17 I am Marty Blaskett, a life-long farmer in the Diamond

18 Valley. I support the implementation of the Groundwater

19 Management Plan a hundred percent because of the following

20 reasons: The plan was created and accepted by the majority

21 of those it will affect through many years of deliberation

22 and design input from the regulatory site plan management. A

23 local solution by locals with the State Engineer's oversight

24 to bring the basin in to balance and remove the critical
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1  management area designation.

2  The pumping reduction schedule is based on water

3  right seniority, favors ultimate water use efficiency, better

4  management practices, and rewards water conservation with

5  credits.

6  I have proven to myself on my own farm in the

7  last two years that it will not affect my yields and ability

8  to produce a quality product. Better efficiency and better

9  management, along with advances in farming in the coming

10 years, will offset the pumping reductions in my operation.

11 The plan was purposely designed to keep the

12 community whole, allowing all users access to water and

13 balancing the basin for ultimate health of the aquifer. The

14 tax base is maintained and all the social economic units

15 involved in the community are not disrupted by dwindling

16 population that will occur with our alternative options,

17 curtailment of pumping.

18 The plan is flexible in that it has set benchmark

19 reductions with yearly allocations adjusted through well

20 monitoring data, annual precipitation values, and

21 conservation relief.

22 Until a better solution rises, it is the most

23 logical path toward basin water balance.

In closing, it is important to recognize and
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decrease these amounts on each pivot, there will be pivots

that will not have maybe quite enough water in the

foreseeable future to irrigate a crop. So you may be able to

take one out and keep that. But at least keep the ground

viable, keep the rodents out, keep things going, and still be

able to make a living and still be able to pass your farm

down to your children that I have worked for all my life.

I'm 69 years old. I don't think I'm going to be doing

anything else.

And another bad thing is going to be if we're

forced to turn our water off, you know, a lot of us are

indebted to banks to a certain extent on the properties. A

lot of us have to get loans. And so all of a sudden if you

are a farmer and you are productive and you are working with

the banks and all of a sudden you see a human with bankruptcy

coming possibly for a lot of people.

And so this plan is a plan to make everything

work even from the lowest — to the most non-senior to the

senior. It's trying to design a plan that will work for

everybody. If we could have made it work we would have been

in favor of giving more to the seniors. But it took the plan

that we created in order to keep everybody — give everybody

a chance.

So, again, I would just like to thank everybody
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1  struggled for years. We came in 1960 and have lived here

2  continually ever since.

3  My husband, while he was alive, had his farm.

4  Actually we developed some of the farms around us that do

5  have senior rights, but because we didn't have many behind

6  us, we had to do that work to earn money to prove up on our

7  land, which we did. But that caused us to be in two weeks

8  behind others that where the cut-off line is. But actually

9  on some of these lands around us that have senior rights I

10 drove the tractor to clean the land.

11 We struggled for years having no one to back us.

12 We came as pioneers, to have it being the land. In fact, my

13 husband worked for others in order for us to survive. We

14 scraped and saved every way that we could. We were going by

15 what the water engineer told us. And our water rights were

16 secured and we farmed as carefully as we could all of these

17 years.

18 Now, I don't know how this is going to come out.

19 We were always trying to save the water to conserve water,

20 where many others who continue to have senior rights were

21 watering the highway, which was against the rules, and things

22 like that.

23 Also, at that time, we were told that we had two

years to develop our water and we could only have two — I'm
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1  not sure about some facts. But I know that they told us that

2  we had only — we could only get two extensions so that we

3  had to develop our water within that time or lose it.

4  Well, I find now that there are places in the

5  valley that have held their land by having extensions and not

6  only until last year did they develop their land and have the

7  senior water rights. I don't understand why they could get

8  extensions longer than we did.

9  Well, very complicated things have happened since

10 then. It was, as someone else had stated, no one did wrong.

11 We all thought we did everything we could and we developed

12 our land and thought we had water. But here we are now and I

13 don't know how this is going to come out.

14 But there's another point that I am really

15 concerned about. If we have to stop fanning, we're going to

16 have to leave our houses empty and stuff there, people won't

17 be able to carefully transition from what we're doing to

18 something else. But many have other jobs too and have maybe

19 reached retirement age, not counting what Matt mentioned

20 about people that have bank loans. Not everyone is

21 debt-free. It would be very bad on this community. So

22 bankruptcies, that will happen.

23 And the other thing is, you know, we could live

24 here. Some people, as you know, work in town. Many people
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1  have retirements that they could retire on, except for one

2  fact. To live on our farms you have to have some domestic

3  water. The domestic wells were to be curtailed too. And I

4  don't know when this became a law, back in pioneer times,

5  which I was based on my grandfather, in the Cherokee script.

6  In fact $200 I inherited from him went down on a lease on

7  this land.

8  But it seems that our domestic rights are

9  connected with the other rights. You would have no water.

10 You couldn't retire on your farm because you've got to have

11 water for everything. You have to take a bath and shower or

12 water your cats.

13 I would suggest that everyone talk to your

14 legislators when you get a chance, talk to your

15 commissioners, talk to everyone you can and try to get it

16 passed that our domestic rights are exempt from curtailment.

17 But please do that, try to speak —

18 (The court reporter interrupts)

19 MS. MORRISON: Can you hear me? Try to speak to

20 the legislators. That's one way to get things done.

21 I really also want to thank those that worked so

22 hard on this plan and I'm really hopeful. Thank you very

2 3 much.

24 HEARING OFFICER WILSON: Thank you, Ms. Morrison,
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