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ABSTRACT 
 
This inventory represents the status and usage of all permitted, certificated, and claims of vested 
right groundwater rights for irrigation purposes located within Diamond Valley, Hydrographic 
Basin 10-153, for the year 2015.  Only those groundwater rights associated with irrigation 
purposes are represented in this report.  For a listing and summary of all other manners of use 
within the basin please refer to the Nevada Division of Water Resources Hydrographic Basin 
Summary.  
 
The data presented are valid for the time period of this report and may vary from previously 
published figures as water rights within the basin are subject to administrative action, such as 
certification, cancellation, forfeiture or withdrawal on a continuing basis.   
 
For the year 2015, the permitted and certificated groundwater rights for irrigation purposes totaled 
32,913 acres with a total duty of 126,898 acre-feet within Diamond Valley.  An estimated 25,305 
acres were irrigated and 73,879 acre-feet were pumped during 2015.  

SE ROA 886
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http://water.nv.gov/data/underground/printableSummary.cfm?basin=153&CFID=5824225&CFTOKEN=61423722cbfc982b-43C4EDC5-D21C-9E87-25B4B5FB5B2A5EBB
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HYDROGRAPHIC BASIN SUMMARY  
 

 
HYDROGRAPHIC BASIN NUMBER 153, REGION 10 
 
HYDROGRAPHIC BASIN NAME  DIAMOND VALLEY  
 

 COUNTIES EUREKA AND ELKO 
 
MAJOR COMMUNITIES EUREKA 

 
DESIGNATED BASIN DESIGNATED - IRRIGATION 

DENIED  
 

DENIALS BASED UPON WATER AVAILABILITY ALL USES 
  
ESTIMATED IRRIGATION PUMPAGE 2014 (ACRE-FEET) 73,879* 

  
 
 
STATE ENGINEER’S ORDERS 
 
NO. 277 – PARTIAL DESIGNATION OF BASIN   AUGUST 5, 1964 
NO. 280 – AMENDED DESIGNATION OF BASIN   AUGUST 28, 1964 
NO. 541 – NOTICE OF CURTAILMENT    DECEMBER 22, 1975 
NO. 717 – NOTICE OF CURTAILMENT    JULY 10, 1978 
NO. 809 – TOTALIZING METERS     DECEMBER 1, 1982 
NO. 813 – AMENDMENT OF ORDER 809    FEBRUARY 7, 1983 
NO. 815 – AMENDED DESIGNATION OF BASIN   APRIL 4, 1983 
NO. 1226 – AMENDED DESIGNATION OF BASIN   MARCH 26, 2013 
 

  
 

COMMITTED GROUNDWATER RESOURCE FOR IRRIGATION PURPOSES: 126,898 ACRE-FEET   
DATE:  DECEMBER 2015 
        
 
NOTE: Committed groundwater resource data are approximate for December 2015.  Rights may be subject to change 

applications, certification, withdrawals, forfeiture and cancellations; each of these circumstances could impact the 
duty, diversion rate and acreage associated with a given right.  Be advised this report acknowledges that other 
manner of uses may be present in the basin; however, only those groundwater rights associated with irrigation 
purposes are represented in this report. 

 
 
* Acreage represented in this report may have surface water rights appurtenant. This report acknowledges those acres with 

surface water rights but is not intended to quantify, nor present any definitive use of those surface water rights. The data 
represent only the pumping of groundwater and the acreage to which it is applied.  
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PURPOSE AND SCOPE 
 
The purpose of this report is to inventory all of the groundwater resources allocated to irrigation 
and described by the Office of the State Engineer, Nevada Division of Water Resources (NDWR), 
and to estimate the amount of groundwater pumped for irrigation purposes within the Diamond 
Valley Hydrographic Basin (10-153), for the year 2015.   

 
DESCRIPTION OF THE STUDY AREA  

 
The Diamond Valley Hydrographic Basin is located in central Nevada (Figure 1), occupying 
approximately 735 square miles in Eureka and Elko Counties. The adjacent hydrographic basins 
are Huntington Valley (4-035) to the northeast, Newark Valley (10-154) to the east, Little Smoky 
Valley - Northern Part (10-155A) to the south, Stevens Basin (10-152) to the southwest, Kobeh 
Valley (10-139) to the west, and Pine Valley (4-053) to the northwest. 
  
Diamond Valley is bounded by the Diamond Mountains to the east, the Fish Creek Range to the 
south, the Mahogany Hills to the southwest, and the Sulphur Spring Range to the west. Diamond 
Valley is approximately 20 miles wide by 56 miles long with basin elevations ranging from 
approximately 5,760 feet above mean sea level on the valley floor to approximately 10,000 feet in 
the surrounding mountains. Irrigation occurs primarily in the south central part of the basin (Figure 
2). 
 
The U.S. Geological Survey (USGS) maintains one stream flow gauging station in Diamond 
Valley (site #10245980). Data for this and other gauges can be accessed on the USGS website 
(http://nevada.usgs.gov). 
 

GROUNDWATER LEVELS  
 
Depths to groundwater in Diamond Valley are measured by multiple agencies on an annual basis. 
Sites at which water level measurements are made by or reported to NDWR include: 
 
153 N20 E52 26AABC1 153 N20 E52 26AABC2 153 N20 E53 02DDDD1 
153 N20 E53 04DDBB2 153 N20 E53 10DDDD2 153 N20 E53 20BC 01 
153 N20 E53 21CDDC1 153 N20 E53 28ADC 01 153 N20 E53 30ABCC2 
153 N20 E53 30DCCC1 153 N20 E53 32BBBA1 153 N20 E53 32BDCC1 
153 N21 E52 04BBAA1 153 N21 E52 10AAAC1 153 N21 E52 10AAAC2 
153 N21 E53 01BCAA1 153 N21 E53 01CDCC2 153 N21 E53 02CCAA1 
153 N21 E53 03BBDD2 153 N21 E53 03CDBB2 153 N21 E53 04CDBB1 
153 N21 E53 06CDBB2 153 N21 E53 08BACC1 153 N21 E53 08DCAA1 
153 N21 E53 09BBDD2 153 N21 E53 09DBDD1 153 N21 E53 11CDBB2 
153 N21 E53 12CCBC2 153 N21 E53 12DCAA2 153 N21 E53 13DA 1 
153 N21 E53 14CACC2 153 N21 E53 15BACC2 153 N21 E53 16CCAA3 
153 N21 E53 20AACC2 153 N21 E53 21DCAA2 153 N21 E53 22BDBB2 
153 N21 E53 23AACC1 153 N21 E53 23DACC1 153 N21 E53 24ADBB1 
153 N21 E53 24CDDD1 153 N21 E53 27ACAA3 153 N21 E53 28BBDD1 
153 N21 E53 33AACC2 153 N21 E53 34DDB 02 153 N21 E53 35BDBB2 
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http://water.nv.gov/data/waterlevel/site.cfm?ID=1120
http://water.nv.gov/data/waterlevel/site.cfm?ID=1121
http://water.nv.gov/data/waterlevel/site.cfm?ID=1122
http://water.nv.gov/data/waterlevel/site.cfm?ID=1123
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http://water.nv.gov/data/waterlevel/site.cfm?ID=1136
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153 N21 E53 36AD 1  153 N21 E53 36CDD 01 153 N21 E54 05BDBB1 
153 N21 E54 05DCCC1 153 N21 E54 08CDDD1 153 N21 E54 20BACC2 
153 N21 E54 20CCCC1 153 N21HE52 35ADD 2 153 N21HE54 32DCC 2 
153 N21HE54 34BBD 1 153 N22 E51 01CBAB1 153 N22 E51 01DBBB1 
153 N22 E51 01DBBB2 153 N22 E51 12ADCD1 153 N22 E51H12DBBC1 
153 N22 E51H13DADB1 153 N22 E52 07DBBD1 153 N22 E52 07DBBD2 
153 N22 E52 11ACCB1 153 N22 E52 16CCCB1 153 N22 E52 17DDAC1 
153 N22 E52 17DDCA1 153 N22 E52 18ACDB1 153 N22 E52 18CBDD1 
153 N22 E52 18CBDD2 153 N22 E52 19CBBC1 153 N22 E52 20CBDC1 
153 N22 E54 05CDBB2 153 N22 E54 05DDBB2 153 N22 E54 06CCCC1 
153 N22 E54 07DDCD2 153 N22 E54 18CADD1 153 N22 E54 19CC 1 
153 N22 E54 22CCDD1 153 N22 E54 28AACC1 153 N22 E54 28DCCC2 
153 N22 E54 32DDCD1 153 N22 E54 33BBDD1 153 N23 E51 36ACDC1 
153 N23 E52 13BBA 1 153 N23 E53 27BB 1  153 N23 E53 29CCCA1 
153 N23 E53 31BBD 01 153 N23 E54 20DD 1  153 N23 E54 27ACC 1 
153 N23 E54 29CDDD2 153 N23 E54 30DDD 2 153 N23 E54 32CDD 01 
153 N24 E53 06BDAB1 153 N25 E54 28BCBC1 
 
Groundwater level data have also been collected by the USGS and can be accessed through their 
website (http://nevada.usgs.gov).  
 

METHODS TO ESTIMATE IRRIGATED ACREAGE  
 
This report estimates the number of acres irrigated by the groundwater pumped under permits, 
certificates, and claims of vested right issued by the State Engineer. Table 1 and Figure 3 present 
the current and historic irrigated acreage and pumpage; Appendix A presents estimates detailed by 
certificate, permit, or vested claim number. The following methods were used to arrive at the 
estimated acreage:  

�x Field inspection of the place of use was conducted to estimate the number of acres under 
cultivation.   

�x In cases where field inspection of the place of use was not practical, aerial and/or satellite 
imagery were analyzed to determine acreages. 
 

METHODS TO ESTIMATE PUMPAGE 
 
This report estimates the amount of groundwater pumped under the permits and certificates issued 
by the Nevada State Engineer as well as claims of vested right in the Diamond Valley 
Hydrographic Basin.  The following methods were used to arrive at the estimated use: 

�x Where totalizing meters were in place, meter readings were taken and compared with 
previous data (if available). 

�x Where meters were not in place and the use was irrigation, pumpage was estimated by 
multiplying the number of hours the well was operated during the past year (determined 
from an hour meter reading or asking the water user) by the certificated diversion rate.  

�x Where there were no flow meters or other reliable options for estimating pumpage and the 
use was irrigation, pumpage was estimated by dividing the Net Irrigation Water 
Requirement (NIWR) for the crop grown by the efficiency of the irrigation method used, 
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http://water.nv.gov/data/waterlevel/site.cfm?ID=4564
http://water.nv.gov/data/waterlevel/site.cfm?ID=1190
http://water.nv.gov/data/waterlevel/site.cfm?ID=1201
http://nevada.usgs.gov/
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then multiplying by the number of acres irrigated.  Irrigation efficiencies associated with 
three types of irrigation methods are: pivot at 85%; wheel line or other hand moved 
sprinklers at 75%; and flood at 60%.  The pumpage amount estimated by this method was 
limited by the duty of the permit.  For places where the groundwater rights were 
supplemental to surface water, groundwater use was estimated using the NIWR method 
above, but adjusted based on available surface water for the year.  Evapotranspiration and 
NIWR data by basin can be found on the NDWR website at: 
http://water.nv.gov/mapping/et/et_general.cfm.  This approach using the NIWR to estimate 
pumpage was used starting in 2013; this and subsequent pumpage estimates may differ 
significantly from estimates of previous years. 
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TABLES 
 
 
Table 1. Diamond Valley historical irrigated acreage and pumpage data. 
 

Year 2011 2012 2013 2014 2015 
Acres Irrigated 24,357 25,234 25,252 24,676 25,305 
Acre-Feet Pumped* 70,600 73,200 75,037 73,136 73,879 

 
* The NIWR method to estimate pumpage was used starting in 2013; estimates may differ significantly from previous years. Annual pumpage data 
for 2010 through 2012 are revised from previous crop inventories per State Engineer’s Order 1264. 
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FIGURES 
 

 
Figure 1. Physiographic map of Diamond Valley (Hydrographic Basin 10-153). 
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Figure 2. Map showing Diamond Valley irrigated acreage and water level monitoring sites.  
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Figure 3. Graph showing Diamond Valley historical irrigated acreage and pumpage. The NIWR 
method to estimate pumpage was used starting in 2013; estimates may differ significantly from 
previous years. Annual pumpage data for 2010 through 2012 are revised from previous crop 
inventories per State Engineer’s Order 1264.
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APPENDIX A. 2015 DIAMOND VALLEY CROP INVENTORY. 
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EXPLANATION OF COLUMN HEADINGS  
 
App No The file number of the Application to Appropriate/Change Water or the Claim of 

Vested Right. 
 
Status Indicates the status of an application: Permit (PER), Certificated (CER), or a Claim of 

Vested Right (VST).  
 
QQ The quarter-quarter of the Section in which the point of diversion is located. 
Q The quarter of the Section in which the point of diversion is located. 
Sec The Section in which the point of diversion is located. 
Twn The Township in which the point of diversion is located. 
Rng The Range in which the point of diversion is located. 
 
Sup Indicates whether the groundwater right is part of a group of groundwater rights used 

to irrigate all or a portion of the same acreage (supplemental). A “Y” in this column 
signifies the groundwater right is supplemental to other groundwater rights. 

 
Supplemental The application number(s) of the water right(s) that are supplemental to one another. 
Application 
Number  
 
Permitted The number of acres defined by the permit or certificate that is eligible to be irrigated. 
Acres 
 
Supple- The supplementally adjusted, total number of acres that is eligible to be irrigated 
mentally under a supplemental group of water rights. 
Adjusted 
Permitted  
Acres  
 
Permitted The amount of water that may be pumped in a given year, or season, as defined by 
Duty the permit, certificate, or claim of vested right.  If there is a supplemental group, the 
Acre-Feet total combined duty is listed as a supplementally adjusted duty. 
   
Supple- The supplementally adjusted, total combined duty that may be pumped in a given  
mentally year, or season, for a supplemental group of water rights, expressed in acre-feet.  The  
Adjusted Duty supplementally adjusted, total combined duty is listed at the end of a supplemental  
Acre-Feet group in bold. 
 
Owner of  The owner of the water right as recorded in the records of the State Engineer.  A 
Record water right may have more than one owner of record.  Only the first, alphabetically, is 

listed in this table. 
 
Crop Type Indicates whether or not a crop was in production during the water year. If a crop was 
 in production, the common name description of the plants under cultivation if given  
 (e.g. alfalfa). 
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Irrigation The method by which the water is applied to the crop and ground (e.g. pivot). 
Method 
 
Irrigated The estimate of the number of acres irrigated associated with a particular water right.  
Acreage A “ -” in this field indicates that pumpage was attributed to a senior supplemental 

permit or certificated water right. 
 
Acreage The method by which the number of acres irrigated was determined.  F – Field 
Estimation inspection.  I – Aerial or satellite imagery. 
Method 
 
Acre-Feet The estimate of the amount of water pumped under a particular water right, expressed 
Pumped in acre-feet. One acre-foot equals 325,851 gallons. A “ -“ in this field indicates that 

pumpage was attributed to a senior supplemental permit or certificated water right. 
 
Pumpage The method used to estimate the amount of water pumped.  M – Totalizing meter 
Estimation readings.  N – NIWR Method.  D – Duty. 
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ABSTRACT 
 
This inventory represents the status and usage of all permitted, certificated, and claims of vested 
right groundwater rights for irrigation purposes located within Diamond Valley, Hydrographic 
Basin 10-153, for the year 2016.  Only those groundwater rights associated with irrigation 
purposes are represented in this report.  For a listing and summary of all other manners of use 
within the basin please refer to the Nevada Division of Water Resources Hydrographic Basin 
Summary.  
 
The data presented are valid for the time period of this report and may vary from previously 
published figures as water rights within the basin are subject to administrative action, such as 
certification, cancellation, forfeiture or withdrawal on a continuing basis.   
 
For the year 2016, the permitted and certificated groundwater rights for irrigation purposes totaled 
32,702 acres with a total duty of 126,568 acre-feet within Diamond Valley.  An estimated 25,680 
acres were irrigated and 75,323 acre-feet were pumped during 2016.  
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HYDROGRAPHIC BASIN SUMMARY  
 

 
HYDROGRAPHIC BASIN NUMBER 153, REGION 10 
 
HYDROGRAPHIC BASIN NAME  DIAMOND VALLEY  
 

 COUNTIES EUREKA AND ELKO 
 
MAJOR COMMUNITIES EUREKA 

 
DESIGNATED BASIN DESIGNATED - IRRIGATION 

DENIED  
 

DENIALS BASED UPON WATER AVAILABILITY ALL USES 
  
ESTIMATED IRRIGATION PUMPAGE 2016 (ACRE-FEET) 75,323* 

  
 
 
STATE ENGINEER’S ORDERS 
 
NO. 277 – PARTIAL DESIGNATION OF BASIN   AUGUST 5, 1964 
NO. 280 – AMENDED DESIGNATION OF BASIN   AUGUST 28, 1964 
NO. 541 – NOTICE OF CURTAILMENT    DECEMBER 22, 1975 
NO. 717 – NOTICE OF CURTAILMENT    JULY 10, 1978 
NO. 809 – TOTALIZING METERS     DECEMBER 1, 1982 
NO. 813 – AMENDMENT OF ORDER 809    FEBRUARY 7, 1983 
NO. 815 – AMENDED DESIGNATION OF BASIN   APRIL 4, 1983 
NO. 1226 – AMENDED DESIGNATION OF BASIN   MARCH 26, 2013 
NO. 1263 – ADJUDICATION      AUGUST 21, 2015 
NO. 1264 – CRITICAL MANAGEMENT AREA DESIGNATION AUGUST 25, 2015 
NO. 1266 – ADJUDICATION      OCTOBER 16, 2015 
 

  
 

COMMITTED GROUNDWATER RESOURCE FOR IRRIGATION PURPOSES: 126,568 ACRE-FEET   
DATE:  DECEMBER 2016 
        
 
NOTE: Committed groundwater resource data are approximate for December 2016.  Rights may be subject to change 

applications, certification, withdrawals, forfeiture and cancellations; each of these circumstances could impact the 
duty, diversion rate and acreage associated with a given right.  Be advised this report acknowledges that other 
manner of uses may be present in the basin; however, only those groundwater rights associated with irrigation 
purposes are represented in this report. 

 
 
* Acreage represented in this report may have surface water rights appurtenant. This report acknowledges those acres with 

surface water rights but is not intended to quantify, nor present any definitive use of those surface water rights. The data 
represent only the pumping of groundwater and the acreage to which it is applied.  
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PURPOSE AND SCOPE 
 
The purpose of this report is to inventory all of the groundwater resources allocated to irrigation 
and described by the Office of the State Engineer, Nevada Division of Water Resources (NDWR), 
and to estimate the amount of groundwater pumped for irrigation purposes within the Diamond 
Valley Hydrographic Basin (10-153), for the year 2016.   

 
DESCRIPTION OF THE STUDY AREA  

 
The Diamond Valley Hydrographic Basin is located in central Nevada (Figure 1), occupying 
approximately 735 square miles in Eureka and Elko Counties. The adjacent hydrographic basins 
are Huntington Valley (4-035) to the northeast, Newark Valley (10-154) to the east, Little Smoky 
Valley - Northern Part (10-155A) to the south, Stevens Basin (10-152) to the southwest, Kobeh 
Valley (10-139) to the west, and Pine Valley (4-053) to the northwest. 
  
Diamond Valley is bounded by the Diamond Mountains to the east, the Fish Creek Range to the 
south, the Mahogany Hills to the southwest, and the Sulphur Spring Range to the west. Diamond 
Valley is approximately 20 miles wide by 56 miles long with basin elevations ranging from 
approximately 5,760 feet above mean sea level on the valley floor to approximately 10,000 feet in 
the surrounding mountains. Irrigation occurs primarily in the south central part of the basin (Figure 
2). 
 

GROUNDWATER LEVELS  
 
Depths to groundwater in Diamond Valley are measured by multiple agencies on an annual basis. 
Sites at which water level measurements are made by or reported to NDWR include: 
 

153 N19 E53 10ADCA1 153 N19 E53 10DACB1 153 N19 E53 10DADA1 
153 N19 E53 11CBBD1 153 N19 E53 11CBDA1 153 N19 E53 14BBCA1 
153 N19 E53 15AADA1 153 N20 E53 02DDDD1 153 N20 E53 04DDBB2 
153 N20 E53 20BC 01  153 N20 E53 21CDDC1 153 N20 E53 28ADC 01  
153 N20 E53 29BCCC1 153 N20 E53 30DCCC1 153 N20 E53 32BBBA1  
153 N20 E53 32BDCC1 153 N20 E53 32CCAA1 153 N20 E53 32CCAA2 
153 N21 E53 01CDCC2 153 N21 E53 02CCAA1 153 N21 E53 03BBDD2  
153 N21 E53 03CDBB2 153 N21 E53 04CDBB1 153 N21 E53 08BACC1  
153 N21 E53 08DCAA1 153 N21 E53 09BBDD2 153 N21 E53 09DBDD1  
153 N21 E53 11CDBB2 153 N21 E53 12CCBC2 153 N21 E53 12DCAA2  
153 N21 E53 13DA 1  153 N21 E53 14CACC2 153 N21 E53 15BACC2  
153 N21 E53 16CCAA3 153 N21 E53 20AACC2 153 N21 E53 21DCAA2  
153 N21 E53 22BDBB2 153 N21 E53 23AACC1 153 N21 E53 23DACC1  
153 N21 E53 24ADBB1 153 N21 E53 24CDDD1 153 N21 E53 27ACAA3  
153 N21 E53 28BBDD1 153 N21 E53 33DBD 1 153 N21 E53 34DDB 02  
153 N21 E53 35BDBB2 153 N21 E53 36AD 1  153 N21 E53 36CDD 01  
153 N21 E54 05BDBB1 153 N21 E54 05DCCC1 153 N21 E54 08CDDD1  
153 N21 E54 20BACC2 153 N21 E54 20CCCC1 153 N21HE52 35ADD 2  
153 N21HE54 32DCC 2 153 N21HE54 34BBD 1 153 N22 E51 01DBBB2  

SE ROA 910

JA1223

http://water.nv.gov/WaterLevelDataChart.aspx?autoid=7664
http://water.nv.gov/WaterLevelDataChart.aspx?autoid=7661
http://water.nv.gov/WaterLevelDataChart.aspx?autoid=7660
http://water.nv.gov/WaterLevelDataChart.aspx?autoid=7659
http://water.nv.gov/WaterLevelDataChart.aspx?autoid=7662
http://water.nv.gov/WaterLevelDataChart.aspx?autoid=7663
http://water.nv.gov/WaterLevelDataChart.aspx?autoid=7665
http://water.nv.gov/data/waterlevel/site.cfm?ID=1088
http://water.nv.gov/data/waterlevel/site.cfm?ID=1749
http://water.nv.gov/data/waterlevel/site.cfm?ID=5733
http://water.nv.gov/data/waterlevel/site.cfm?ID=1101
http://water.nv.gov/data/waterlevel/site.cfm?ID=6245
http://water.nv.gov/WaterLevelDataChart.aspx?autoid=7263
http://water.nv.gov/data/waterlevel/site.cfm?ID=1105
http://water.nv.gov/data/waterlevel/site.cfm?ID=1106
http://water.nv.gov/data/waterlevel/site.cfm?ID=1107
http://water.nv.gov/WaterLevelDataChart.aspx?autoid=1108
http://water.nv.gov/WaterLevelDataChart.aspx?autoid=7666
http://water.nv.gov/data/waterlevel/site.cfm?ID=1110
http://water.nv.gov/data/waterlevel/site.cfm?ID=1111
http://water.nv.gov/data/waterlevel/site.cfm?ID=1112
http://water.nv.gov/data/waterlevel/site.cfm?ID=4192
http://water.nv.gov/data/waterlevel/site.cfm?ID=1116
http://water.nv.gov/data/waterlevel/site.cfm?ID=1120
http://water.nv.gov/data/waterlevel/site.cfm?ID=1121
http://water.nv.gov/data/waterlevel/site.cfm?ID=1122
http://water.nv.gov/data/waterlevel/site.cfm?ID=1123
http://water.nv.gov/data/waterlevel/site.cfm?ID=1127
http://water.nv.gov/data/waterlevel/site.cfm?ID=3014
http://water.nv.gov/data/waterlevel/site.cfm?ID=1986
http://water.nv.gov/data/waterlevel/site.cfm?ID=1132
http://water.nv.gov/data/waterlevel/site.cfm?ID=1135
http://water.nv.gov/data/waterlevel/site.cfm?ID=1136
http://water.nv.gov/data/waterlevel/site.cfm?ID=1138
http://water.nv.gov/data/waterlevel/site.cfm?ID=3841
http://water.nv.gov/data/waterlevel/site.cfm?ID=4197
http://water.nv.gov/data/waterlevel/site.cfm?ID=1144
http://water.nv.gov/data/waterlevel/site.cfm?ID=1145
http://water.nv.gov/data/waterlevel/site.cfm?ID=1147
http://water.nv.gov/data/waterlevel/site.cfm?ID=1148
http://water.nv.gov/data/waterlevel/site.cfm?ID=1151
http://water.nv.gov/data/waterlevel/site.cfm?ID=4196
http://water.nv.gov/data/waterlevel/site.cfm?ID=1153
http://water.nv.gov/WaterLevelDataChart.aspx?autoid=7262
http://water.nv.gov/data/waterlevel/site.cfm?ID=4365
http://water.nv.gov/data/waterlevel/site.cfm?ID=1160
http://water.nv.gov/data/waterlevel/site.cfm?ID=1162
http://water.nv.gov/data/waterlevel/site.cfm?ID=6244
http://water.nv.gov/data/waterlevel/site.cfm?ID=1164
http://water.nv.gov/data/waterlevel/site.cfm?ID=1165
http://water.nv.gov/data/waterlevel/site.cfm?ID=1166
http://water.nv.gov/data/waterlevel/site.cfm?ID=4193
http://water.nv.gov/data/waterlevel/site.cfm?ID=1169
http://water.nv.gov/data/waterlevel/site.cfm?ID=1987
http://water.nv.gov/data/waterlevel/site.cfm?ID=3291
http://water.nv.gov/data/waterlevel/site.cfm?ID=6247
http://water.nv.gov/data/waterlevel/site.cfm?ID=5796
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153 N22 E51 12ADCD1 153 N22 E51H12DBBC1 153 N22 E52 07DBBD1  
153 N22 E52 07DBBD2 153 N22 E52 11ACCB1 153 N22 E52 17DDCA1  
153 N22 E52 18ACDB1 153 N22 E52 18CBDD1 153 N22 E52 18CBDD2  
153 N22 E52 19CBBC1 153 N22 E52 20CBDC1 153 N22 E54 05CDBB2  
153 N22 E54 05DDBB2 153 N22 E54 06CCCC1 153 N22 E54 07DDCD2  
153 N22 E54 18CADD1 153 N22 E54 19CC 1  153 N22 E54 22CCDD1  
153 N22 E54 28AACC1 153 N22 E54 28DCCC2 153 N22 E54 32DDCD1  
153 N22 E54 33BBDD1 153 N23 E52 13BBA 1 153 N23 E53 27BB 1   
153 N23 E53 29CCCA1 153 N23 E53 31BBD 01 153 N23 E54 20DD 1   
153 N23 E54 27ACC 1   153 N23 E54 29CDDD2 153 N23 E54 30DDD 2  
153 N23 E54 32CDD 01 153 N24 E53 06BDAB1 153 N24 E54 34BAC 1 
153 N25 E54 28BCBC1 

 
Additional water level measurements and site data can be obtained from the NDWR website 
(http://water.nv.gov). Groundwater level data have also been collected by the U.S. Geological 
Survey (USGS) and can be accessed through their website (http://nevada.usgs.gov). 
 

METHODS TO ESTIMATE IRRIGATED ACREAGE  
 
This report estimates the number of acres irrigated by the groundwater pumped under permits, 
certificates, and claims of vested right issued by the State Engineer. Table 1 and Figure 3 present 
the current and historic irrigated acreage and pumpage; Appendix A presents estimates detailed by 
certificate, permit, or vested claim number. The following methods were used to arrive at the 
estimated acreage:  

�x Field inspection of the place of use was conducted to estimate the number of acres under 
cultivation.   

�x In cases where field inspection of the place of use was not practical, aerial and/or satellite 
imagery were analyzed to determine acreages. 
 

METHODS TO ESTIMATE PUMPAGE 
 
This report estimates the amount of groundwater pumped under the permits and certificates issued 
by the Nevada State Engineer as well as claims of vested right in the Diamond Valley 
Hydrographic Basin.  The following methods were used to arrive at the estimated use: 

�x Where totalizing meters were in place, meter readings were taken and compared with 
previous data (if available). 

�x Where meters were not in place and the use was irrigation, pumpage was estimated by 
multiplying the number of hours the well was operated during the past year (determined 
from an hour meter reading or asking the water user) by the certificated diversion rate.  

�x Where there were no flow meters or other reliable options for estimating pumpage and the 
use was irrigation, pumpage was estimated by dividing the Net Irrigation Water 
Requirement (NIWR) for the crop grown by the efficiency of the irrigation method used, 
then multiplying by the number of acres irrigated.  Irrigation efficiencies associated with 
three types of irrigation methods are: pivot at 85%; wheel line or other hand moved 
sprinklers at 75%; and flood at 60%.  The pumpage amount estimated by this method was 
limited by the duty of the permit.  For places where the groundwater rights were 
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http://water.nv.gov/data/waterlevel/site.cfm?ID=5797
http://water.nv.gov/data/waterlevel/site.cfm?ID=5798
http://water.nv.gov/data/waterlevel/site.cfm?ID=5800
http://water.nv.gov/data/waterlevel/site.cfm?ID=5801
http://water.nv.gov/data/waterlevel/site.cfm?ID=5802
http://water.nv.gov/data/waterlevel/site.cfm?ID=5803
http://water.nv.gov/data/waterlevel/site.cfm?ID=5804
http://water.nv.gov/data/waterlevel/site.cfm?ID=5805
http://water.nv.gov/data/waterlevel/site.cfm?ID=5806
http://water.nv.gov/data/waterlevel/site.cfm?ID=5807
http://water.nv.gov/data/waterlevel/site.cfm?ID=5808
http://water.nv.gov/data/waterlevel/site.cfm?ID=1172
http://water.nv.gov/data/waterlevel/site.cfm?ID=3017
http://water.nv.gov/data/waterlevel/site.cfm?ID=1174
http://water.nv.gov/data/waterlevel/site.cfm?ID=1175
http://water.nv.gov/data/waterlevel/site.cfm?ID=1177
http://water.nv.gov/data/waterlevel/site.cfm?ID=6402
http://water.nv.gov/data/waterlevel/site.cfm?ID=1179
http://water.nv.gov/data/waterlevel/site.cfm?ID=1181
http://water.nv.gov/data/waterlevel/site.cfm?ID=1183
http://water.nv.gov/data/waterlevel/site.cfm?ID=1186
http://water.nv.gov/data/waterlevel/site.cfm?ID=1187
http://water.nv.gov/data/waterlevel/site.cfm?ID=3293
http://water.nv.gov/data/waterlevel/site.cfm?ID=1191
http://water.nv.gov/data/waterlevel/site.cfm?ID=1192
http://water.nv.gov/data/waterlevel/site.cfm?ID=6246
http://water.nv.gov/data/waterlevel/site.cfm?ID=1193
http://water.nv.gov/data/waterlevel/site.cfm?ID=1194
http://water.nv.gov/data/waterlevel/site.cfm?ID=1196
http://water.nv.gov/data/waterlevel/site.cfm?ID=1198
http://water.nv.gov/data/waterlevel/site.cfm?ID=4564
http://water.nv.gov/data/waterlevel/site.cfm?ID=1190
http://water.nv.gov/WaterLevelDataChart.aspx?autoid=1200
http://water.nv.gov/data/waterlevel/site.cfm?ID=1201
http://water.nv.gov/
http://nevada.usgs.gov/
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supplemental to surface water, groundwater use was estimated using the NIWR method 
above, but adjusted based on available surface water for the year.  Evapotranspiration and 
NIWR data by basin can be found on the NDWR website at: 
http://water.nv.gov/Evapotranspiration.aspx.  This approach using the NIWR to estimate 
pumpage was used starting in 2013; this and subsequent pumpage estimates may differ 
significantly from estimates of previous years. 
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TABLES 
 
 
Table 1. Diamond Valley historical irrigated acreage and pumpage data. 
 

Year 2012 2013 2014 2015 2016 

Acres Irrigated 25,234 25,252 24,676 25,305 25,680 
Acre-Feet Pumped* 73,200 75,037 73,136 73,879 75,323 

* The NIWR method to estimate pumpage was used starting in 2013; estimates may differ significantly from previous years.  
Annual pumpage data for 2010 through 2012 are revised from previous crop inventories per State Engineer’s Order 1264. 
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FIGURES 
 

 
Figure 1. Physiographic map of Diamond Valley (Hydrographic Basin 10-153). 
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Figure 2. Map showing Diamond Valley irrigated acreage and water level monitoring sites.  
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Figure 3. Graph showing Diamond Valley historical irrigated acreage and pumpage. 
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APPENDIX A. 2016 DIAMOND VALLEY CROP INVENTORY  
 

SE ROA 917

JA1230



11 

EXPLANATION OF COLUMN HEADINGS  
 
App No The file number of the Application to Appropriate/Change Water or the Claim of 

Vested Right. 
 
Status Indicates the status of an application: Permit (PER), Certificated (CER), or a Claim of 

Vested Right (VST).  
 
QQ The quarter-quarter of the Section in which the point of diversion is located. 
Q The quarter of the Section in which the point of diversion is located. 
Sec The Section in which the point of diversion is located. 
Twn The Township in which the point of diversion is located. 
Rng The Range in which the point of diversion is located. 
 
Sup Indicates whether the groundwater right is part of a group of groundwater rights used 

to irrigate all or a portion of the same acreage (supplemental). A “Y” in this column 
signifies the groundwater right is supplemental to other groundwater rights. 

 
Supplemental The application number(s) of the water right(s) that are supplemental to one another. 
Application 
Number  
 
Permitted The number of acres defined by the permit or certificate that is eligible to be irrigated. 
Acres 
 
Supple- The supplementally adjusted, total number of acres that is eligible to be irrigated 
mentally under a supplemental group of water rights. 
Adjusted 
Permitted  
Acres  
 
Permitted The amount of water that may be pumped in a given year, or season, as defined by 
Duty the permit, certificate, or claim of vested right.  If there is a supplemental group, the 
Acre-Feet total combined duty is listed as a supplementally adjusted duty. 
   
Supple- The supplementally adjusted, total combined duty that may be pumped in a given  
mentally year, or season, for a supplemental group of water rights, expressed in acre-feet.  The  
Adjusted Duty supplementally adjusted, total combined duty is listed at the end of a supplemental  
Acre-Feet group in bold. 
 
Owner of  The owner of the water right as recorded in the records of the State Engineer.  A 
Record water right may have more than one owner of record.  Only the first, alphabetically, is 

listed in this table. 
 
Crop Type Indicates whether or not a crop was in production during the water year. If a crop was 
 in production, the common name description of the plants under cultivation if given  
 (e.g. alfalfa). 
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Irrigation The method by which the water is applied to the crop and ground (e.g. pivot). 
Method 
 
Irrigated The estimate of the number of acres irrigated associated with a particular water right.  
Acreage A “ -” in this field indicates that pumpage was attributed to a senior supplemental 

permit or certificated water right. 
 
Acreage The method by which the number of acres irrigated was determined.  F – Field 
Estimation inspection.  I – Aerial or satellite imagery. 
Method 
 
Acre-Feet The estimate of the amount of water pumped under a particular water right, expressed 
Pumped in acre-feet. One acre-foot equals 325,851 gallons. A “ -“ in this field indicates that 

pumpage was attributed to a senior supplemental permit or certificated water right. 
 
Pumpage The method used to estimate the amount of water pumped.  M – Totalizing meter 
Estimation readings.  N – NIWR Method.  D – Duty. 
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ABSTRACT 
 
This inventory represents the status and usage of all permitted, certificated, and claims of vested 
right groundwater rights for irrigation purposes located within Diamond Valley, Hydrographic 
Basin 10-153, for the year 2017.  Only those groundwater rights associated with irrigation 
purposes are represented in this report.  For a listing and summary of all other manners of use 
within the basin please refer to the Nevada Division of Water Resources Hydrographic Basin 
Summary.  
 
The data presented are valid for the time period of this report and may vary from previously 
published figures as water rights within the basin are subject to administrative action, such as 
certification, cancellation, forfeiture or withdrawal on a continuing basis.   
 
For the year 2017, the permitted and certificated groundwater rights for irrigation purposes totaled 
32,702 acres with a total duty of 126,348 acre-feet within Diamond Valley.  An estimated 25,124 
acres were irrigated and 73,497 acre-feet were pumped during 2017.  

SE ROA 929

JA1242

http://water.nv.gov/undergroundactive.aspx
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HYDROGRAPHIC BASIN SUMMARY  
 

 
HYDROGRAPHIC BASIN NUMBER 153, REGION 10 
 
HYDROGRAPHIC BASIN NAME  DIAMOND VALLEY  
 

 COUNTIES EUREKA AND ELKO 
 
MAJOR COMMUNITIES EUREKA 

 
DESIGNATED BASIN DESIGNATED - IRRIGATION 

DENIED  
 

DENIALS BASED UPON WATER AVAILABILITY ALL USES 
  
ESTIMATED IRRIGATION PUMPAGE 2017 (ACRE-FEET) 73,497* 

  
 
 
STATE ENGINEER’S ORDERS 
 
NO. 277 – PARTIAL DESIGNATION OF BASIN   AUGUST 5, 1964 
NO. 280 – AMENDED DESIGNATION OF BASIN   AUGUST 28, 1964 
NO. 541 – NOTICE OF CURTAILMENT    DECEMBER 22, 1975 
NO. 717 – NOTICE OF CURTAILMENT    JULY 10, 1978 
NO. 815 – AMENDED DESIGNATION OF BASIN   APRIL 4, 1983 
NO. 1226 – AMENDED DESIGNATION OF BASIN   MARCH 26, 2013 
NO. 1263 – ADJUDICATION      AUGUST 21, 2015 
NO. 1264 – CRITICAL MANAGEMENT AREA DESIGNATION AUGUST 25, 2015 
NO. 1266 – ADJUDICATION      OCTOBER 16, 2015 
NO. 1292 – TOTALIZING METERS     DECEMBER 7, 2017 
 

  
 

COMMITTED GROUNDWATER RESOURCE FOR IRRIGATION PURPOSES: 126,348 ACRE-FEET   
DATE:  DECEMBER 2017 
        
 
NOTE: Committed groundwater resource data are approximate for December 2017.  Rights may be subject to change 

applications, certification, withdrawals, forfeiture and cancellations; each of these circumstances could impact the 
duty, diversion rate and acreage associated with a given right.  Be advised this report acknowledges that other 
manner of uses may be present in the basin; however, only those groundwater rights associated with irrigation 
purposes are represented in this report. 

 
 
* Acreage represented in this report may have surface water rights appurtenant. This report acknowledges those acres with 

surface water rights but is not intended to quantify, nor present any definitive use of those surface water rights. The data 
represent only the pumping of groundwater and the acreage to which it is applied.  
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PURPOSE AND SCOPE 
 
The purpose of this report is to inventory all of the groundwater resources allocated to irrigation 
and described by the Office of the State Engineer, Nevada Division of Water Resources (NDWR), 
and to estimate the amount of groundwater pumped for irrigation purposes within the Diamond 
Valley Hydrographic Basin (10-153), for the year 2017.   

 
DESCRIPTION OF THE STUDY AREA  

 
The Diamond Valley Hydrographic Basin is located in central Nevada (Figure 1), occupying 
approximately 735 square miles in Eureka and Elko Counties. The adjacent hydrographic basins 
are Huntington Valley (4-035) to the northeast, Newark Valley (10-154) to the east, Little Smoky 
Valley - Northern Part (10-155A) to the south, Stevens Basin (10-152) to the southwest, Kobeh 
Valley (10-139) to the west, and Pine Valley (4-053) to the northwest. 
  
Diamond Valley is bounded by the Diamond Mountains to the east, the Fish Creek Range to the 
south, the Mahogany Hills to the southwest, and the Sulphur Spring Range to the west. Diamond 
Valley is approximately 20 miles wide by 56 miles long with basin elevations ranging from 
approximately 5,760 feet above mean sea level on the valley floor to approximately 10,000 feet in 
the surrounding mountains. Irrigation occurs primarily in the south central part of the basin (Figure 
2). 
 

GROUNDWATER LEVELS  
 
Depths to groundwater in Diamond Valley are measured by multiple agencies on an annual basis. 
Sites at which water level measurements are made by or reported to NDWR include: 
 

153 N19 E53 10ADCA1 153 N19 E53 10DACB1 153 N19 E53 10DADA1 
153 N19 E53 11CBBD1 153 N19 E53 11CBDA1 153 N19 E53 14BBCA1 
153 N19 E53 15AADA1 153 N20 E53 02DDDD1 153 N20 E53 04DDBB2 
153 N20 E53 20BC 01  153 N20 E53 21CDDC1 153 N20 E53 28ADC 01  
153 N20 E53 29BCCC1 153 N20 E53 30DCCC1 153 N20 E53 32BBBA1  
153 N20 E53 32BDCC1 153 N20 E53 32CCAA1 153 N20 E53 32CCAA2 
153 N21 E53 01CDCC2 153 N21 E53 02CCAA1 153 N21 E53 03BBDD2  
153 N21 E53 03CDBB2 153 N21 E53 04CDBB1 153 N21 E53 08BACC1  
153 N21 E53 08DCAA1 153 N21 E53 09BBDD2 153 N21 E53 09DBDD1  
153 N21 E53 11CDBB2 153 N21 E53 12CCBC2 153 N21 E53 12DCAA2  
153 N21 E53 13DA 1  153 N21 E53 14CACC2 153 N21 E53 15BACC2  
153 N21 E53 16CCAA3 153 N21 E53 20AACC2 153 N21 E53 21DCAA2  
153 N21 E53 22BDBB2 153 N21 E53 23AACC1 153 N21 E53 23DACC1  
153 N21 E53 24ADBB1 153 N21 E53 24CDDD1 153 N21 E53 27ACAA3  
153 N21 E53 28BBDD1 153 N21 E53 33DBD 1 153 N21 E53 34DDB 02  
153 N21 E53 35BDBB2 153 N21 E53 36AD 1  153 N21 E53 36CDD 01  
153 N21 E54 05BDBB1 153 N21 E54 05DCCC1 153 N21 E54 08CDDD1  
153 N21 E54 20BACC2 153 N21 E54 20CCCC1 153 N21HE52 35ADD 2  
153 N21HE54 32DCC 2 153 N21HE54 34BBD 1 153 N22 E51 01DBBB2  
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http://water.nv.gov/WaterLevelDataChart.aspx?autoid=7664
http://water.nv.gov/WaterLevelDataChart.aspx?autoid=7661
http://water.nv.gov/WaterLevelDataChart.aspx?autoid=7660
http://water.nv.gov/WaterLevelDataChart.aspx?autoid=7659
http://water.nv.gov/WaterLevelDataChart.aspx?autoid=7662
http://water.nv.gov/WaterLevelDataChart.aspx?autoid=7663
http://water.nv.gov/WaterLevelDataChart.aspx?autoid=7665
http://water.nv.gov/data/waterlevel/site.cfm?ID=1088
http://water.nv.gov/data/waterlevel/site.cfm?ID=1749
http://water.nv.gov/data/waterlevel/site.cfm?ID=5733
http://water.nv.gov/data/waterlevel/site.cfm?ID=1101
http://water.nv.gov/data/waterlevel/site.cfm?ID=6245
http://water.nv.gov/WaterLevelDataChart.aspx?autoid=7263
http://water.nv.gov/data/waterlevel/site.cfm?ID=1105
http://water.nv.gov/data/waterlevel/site.cfm?ID=1106
http://water.nv.gov/data/waterlevel/site.cfm?ID=1107
http://water.nv.gov/WaterLevelDataChart.aspx?autoid=1108
http://water.nv.gov/WaterLevelDataChart.aspx?autoid=7666
http://water.nv.gov/data/waterlevel/site.cfm?ID=1110
http://water.nv.gov/data/waterlevel/site.cfm?ID=1111
http://water.nv.gov/data/waterlevel/site.cfm?ID=1112
http://water.nv.gov/data/waterlevel/site.cfm?ID=4192
http://water.nv.gov/data/waterlevel/site.cfm?ID=1116
http://water.nv.gov/data/waterlevel/site.cfm?ID=1120
http://water.nv.gov/data/waterlevel/site.cfm?ID=1121
http://water.nv.gov/data/waterlevel/site.cfm?ID=1122
http://water.nv.gov/data/waterlevel/site.cfm?ID=1123
http://water.nv.gov/data/waterlevel/site.cfm?ID=1127
http://water.nv.gov/data/waterlevel/site.cfm?ID=3014
http://water.nv.gov/data/waterlevel/site.cfm?ID=1986
http://water.nv.gov/data/waterlevel/site.cfm?ID=1132
http://water.nv.gov/data/waterlevel/site.cfm?ID=1135
http://water.nv.gov/data/waterlevel/site.cfm?ID=1136
http://water.nv.gov/data/waterlevel/site.cfm?ID=1138
http://water.nv.gov/data/waterlevel/site.cfm?ID=3841
http://water.nv.gov/data/waterlevel/site.cfm?ID=4197
http://water.nv.gov/data/waterlevel/site.cfm?ID=1144
http://water.nv.gov/data/waterlevel/site.cfm?ID=1145
http://water.nv.gov/data/waterlevel/site.cfm?ID=1147
http://water.nv.gov/data/waterlevel/site.cfm?ID=1148
http://water.nv.gov/data/waterlevel/site.cfm?ID=1151
http://water.nv.gov/data/waterlevel/site.cfm?ID=4196
http://water.nv.gov/data/waterlevel/site.cfm?ID=1153
http://water.nv.gov/WaterLevelDataChart.aspx?autoid=7262
http://water.nv.gov/data/waterlevel/site.cfm?ID=4365
http://water.nv.gov/data/waterlevel/site.cfm?ID=1160
http://water.nv.gov/data/waterlevel/site.cfm?ID=1162
http://water.nv.gov/data/waterlevel/site.cfm?ID=6244
http://water.nv.gov/data/waterlevel/site.cfm?ID=1164
http://water.nv.gov/data/waterlevel/site.cfm?ID=1165
http://water.nv.gov/data/waterlevel/site.cfm?ID=1166
http://water.nv.gov/data/waterlevel/site.cfm?ID=4193
http://water.nv.gov/data/waterlevel/site.cfm?ID=1169
http://water.nv.gov/data/waterlevel/site.cfm?ID=1987
http://water.nv.gov/data/waterlevel/site.cfm?ID=3291
http://water.nv.gov/data/waterlevel/site.cfm?ID=6247
http://water.nv.gov/data/waterlevel/site.cfm?ID=5796
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153 N22 E51 12ADCD1 153 N22 E51H12DBBC1 153 N22 E52 07DBBD1  
153 N22 E52 07DBBD2 153 N22 E52 11ACCB1 153 N22 E52 17DDCA1  
153 N22 E52 18ACDB1 153 N22 E52 18CBDD1 153 N22 E52 18CBDD2  
153 N22 E52 19CBBC1 153 N22 E52 20CBDC1 153 N22 E54 05CDBB2  
153 N22 E54 05DDBB2 153 N22 E54 06CCCC1 153 N22 E54 07DDCD2  
153 N22 E54 18CADD1 153 N22 E54 19CC 1  153 N22 E54 22CCDD1  
153 N22 E54 28AACC1 153 N22 E54 28DCCC2 153 N22 E54 32DDCD1  
153 N22 E54 33BBDD1 153 N23 E52 13BBA 1 153 N23 E53 27BB 1   
153 N23 E53 29CCCA1 153 N23 E53 31BBD 01 153 N23 E54 20DD 1   
153 N23 E54 27ACC 1   153 N23 E54 29CDDD2 153 N23 E54 30DDD 2  
153 N23 E54 32CDD 01 153 N24 E53 06BDAB1 153 N24 E54 34BAC 1 
153 N25 E54 28BCBC1 

 
Additional water level measurements and site data can be obtained from the NDWR website 
(http://water.nv.gov). Groundwater level data have also been collected by the U.S. Geological 
Survey (USGS) and can be accessed through their website (http://nevada.usgs.gov). 
 

METHODS TO ESTIMATE IRRIGATED ACREAGE  
 
This report estimates the number of acres irrigated by the groundwater pumped under permits, 
certificates, and claims of vested right issued by the State Engineer. Table 1 and Figure 3 present 
the current and historic irrigated acreage and pumpage; Appendix A presents estimates detailed by 
certificate, permit, or vested claim number. The following methods were used to arrive at the 
estimated acreage:  

�x Field inspection of the place of use was conducted to estimate the number of acres under 
cultivation.   

�x In cases where field inspection of the place of use was not practical, aerial and/or satellite 
imagery were analyzed to determine acreages. 
 

METHODS TO ESTIMATE PUMPAGE 
 
This report estimates the amount of groundwater pumped under the permits and certificates issued 
by the Nevada State Engineer as well as claims of vested right in the Diamond Valley 
Hydrographic Basin.  The following methods were used to arrive at the estimated use: 

�x Where totalizing meters were in place, meter readings were taken and compared with 
previous data (if available). 

�x Where meters were not in place and the use was irrigation, pumpage was estimated by 
multiplying the number of hours the well was operated during the past year (determined 
from an hour meter reading or asking the water user) by the certificated diversion rate.  

�x Where there were no flow meters or other reliable options for estimating pumpage and the 
use was irrigation, pumpage was estimated by dividing the Net Irrigation Water 
Requirement (NIWR) for the crop grown by the efficiency of the irrigation method used, 
then multiplying by the number of acres irrigated.  Irrigation efficiencies associated with 
three types of irrigation methods are: pivot at 85%; wheel line or other hand moved 
sprinklers at 75%; and flood at 60%.  The pumpage amount estimated by this method was 
limited by the duty of the permit.  For places where the groundwater rights were 
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http://water.nv.gov/data/waterlevel/site.cfm?ID=5797
http://water.nv.gov/data/waterlevel/site.cfm?ID=5798
http://water.nv.gov/data/waterlevel/site.cfm?ID=5800
http://water.nv.gov/data/waterlevel/site.cfm?ID=5801
http://water.nv.gov/data/waterlevel/site.cfm?ID=5802
http://water.nv.gov/data/waterlevel/site.cfm?ID=5803
http://water.nv.gov/data/waterlevel/site.cfm?ID=5804
http://water.nv.gov/data/waterlevel/site.cfm?ID=5805
http://water.nv.gov/data/waterlevel/site.cfm?ID=5806
http://water.nv.gov/data/waterlevel/site.cfm?ID=5807
http://water.nv.gov/data/waterlevel/site.cfm?ID=5808
http://water.nv.gov/data/waterlevel/site.cfm?ID=1172
http://water.nv.gov/data/waterlevel/site.cfm?ID=3017
http://water.nv.gov/data/waterlevel/site.cfm?ID=1174
http://water.nv.gov/data/waterlevel/site.cfm?ID=1175
http://water.nv.gov/data/waterlevel/site.cfm?ID=1177
http://water.nv.gov/data/waterlevel/site.cfm?ID=6402
http://water.nv.gov/data/waterlevel/site.cfm?ID=1179
http://water.nv.gov/data/waterlevel/site.cfm?ID=1181
http://water.nv.gov/data/waterlevel/site.cfm?ID=1183
http://water.nv.gov/data/waterlevel/site.cfm?ID=1186
http://water.nv.gov/data/waterlevel/site.cfm?ID=1187
http://water.nv.gov/data/waterlevel/site.cfm?ID=3293
http://water.nv.gov/data/waterlevel/site.cfm?ID=1191
http://water.nv.gov/data/waterlevel/site.cfm?ID=1192
http://water.nv.gov/data/waterlevel/site.cfm?ID=6246
http://water.nv.gov/data/waterlevel/site.cfm?ID=1193
http://water.nv.gov/data/waterlevel/site.cfm?ID=1194
http://water.nv.gov/data/waterlevel/site.cfm?ID=1196
http://water.nv.gov/data/waterlevel/site.cfm?ID=1198
http://water.nv.gov/data/waterlevel/site.cfm?ID=4564
http://water.nv.gov/data/waterlevel/site.cfm?ID=1190
http://water.nv.gov/WaterLevelDataChart.aspx?autoid=1200
http://water.nv.gov/data/waterlevel/site.cfm?ID=1201
http://water.nv.gov/
http://nevada.usgs.gov/


5 

supplemental to surface water, groundwater use was estimated using the NIWR method 
above, but adjusted based on available surface water for the year.  Evapotranspiration and 
NIWR data by basin can be found on the NDWR website at: 
http://water.nv.gov/Evapotranspiration.aspx.  This approach using the NIWR to estimate 
pumpage was used starting in 2013; this and subsequent pumpage estimates may differ 
significantly from estimates of previous years. 
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TABLES 
 
 
Table 1. Diamond Valley historical irrigated acreage and pumpage data. 
 

Year 2013 2014 2015 2016 2017 
Acres Irrigated 25,252 24,676 25,305 25,680 25,124 
Acre-Feet Pumped* 75,037 73,136 73,879 75,323 73,497 
* The NIWR method to estimate pumpage was used starting in 2013; estimates may differ significantly from previous years. 
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FIGURES 
 

 
Figure 1. Physiographic map of Diamond Valley (Hydrographic Basin 10-153). 
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Figure 2. Map showing Diamond Valley irrigated acreage and water level monitoring sites.  
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Figure 3. Graph showing Diamond Valley historical irrigated acreage and pumpage. 
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APPENDIX A. 2017 DIAMOND VALLEY CROP INVENTORY  
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EXPLANATION OF COLUMN HEADINGS  
 
App No The file number of the Application to Appropriate/Change Water or the Claim of 

Vested Right. 
 
Status Indicates the status of an application: Permit (PER), Certificated (CER), or a Claim of 

Vested Right (VST).  
 
QQ The quarter-quarter of the Section in which the point of diversion is located. 
Q The quarter of the Section in which the point of diversion is located. 
Sec The Section in which the point of diversion is located. 
Twn The Township in which the point of diversion is located. 
Rng The Range in which the point of diversion is located. 
 
Sup Indicates whether the groundwater right is part of a group of groundwater rights used 

to irrigate all or a portion of the same acreage (supplemental). A “Y” in this column 
signifies the groundwater right is supplemental to other groundwater rights. 

 
Supplemental The application number(s) of the water right(s) that are supplemental to one another. 
Application 
Number  
 
Permitted The number of acres defined by the permit or certificate that is eligible to be irrigated. 
Acres 
 
Supple- The supplementally adjusted, total number of acres that is eligible to be irrigated 
mentally under a supplemental group of water rights. 
Adjusted 
Permitted  
Acres  
 
Permitted The amount of water that may be pumped in a given year, or season, as defined by 
Duty the permit, certificate, or claim of vested right.  If there is a supplemental group, the 
Acre-Feet total combined duty is listed as a supplementally adjusted duty. 
   
Supple- The supplementally adjusted, total combined duty that may be pumped in a given  
mentally year, or season, for a supplemental group of water rights, expressed in acre-feet.  The  
Adjusted Duty supplementally adjusted, total combined duty is listed at the end of a supplemental  
Acre-Feet group in bold. 
 
Owner of  The owner of the water right as recorded in the records of the State Engineer.  A 
Record water right may have more than one owner of record.  Only the first, alphabetically, is 

listed in this table. 
 
Crop Type Indicates whether or not a crop was in production during the water year. If a crop was 
 in production, the common name description of the plants under cultivation if given  
 (e.g. alfalfa). 
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Irrigation The method by which the water is applied to the crop and ground (e.g. pivot). 
Method 
 
Irrigated The estimate of the number of acres irrigated associated with a particular water right.  
Acreage A “ -” in this field indicates that pumpage was attributed to a senior supplemental 

permit or certificated water right. 
 
Acreage The method by which the number of acres irrigated was determined.  F – Field 
Estimation inspection.  I – Aerial or satellite imagery. 
Method 
 
Acre-Feet The estimate of the amount of water pumped under a particular water right, expressed 
Pumped in acre-feet. One acre-foot equals 325,851 gallons. A “ -“ in this field indicates that 

pumpage was attributed to a senior supplemental permit or certificated water right. 
 
Pumpage The method used to estimate the amount of water pumped.  M – Totalizing meter 
Estimation readings.  N – NIWR Method.  D – Duty. 
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Explanation

SIR2016-5055 WL Contour

Basin Boundaries

Gvl Conf & Elev

High

Medium

Low p
0 94.5

MilesSE ROA 949
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Explanation

Surfer WT Elevations SIR2016-5055

Basin Boundaries

Gvl Conf & Elev

High

Medium

Low p
0 52.5

MilesSE ROA 950
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Explanation

Gravel Surface Elevation

Basin Boundaries

Gvl Conf & Elev

High

Medium

Low p
0 52.5

MilesSE ROA 951
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Saturated Thickness

Basin Boundaries

Gvl Conf & Elev

High

Medium
Low p

0 52.5

MilesSE ROA 952
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AFFIRMATION
1 Pursuantto NRS 239B.030

2 The undersigneddoesherebyaffirm that the precedingdocumentdoesnot containthe social

securitynumberof anyperson.

DATED this 1 O’ day of June,2019.

5
TAGGART & TAGGART, LTD.

6 108 North MinnesotaStreet
CarsonCity, Nevada89703

7 (775) 882-9900— Telephone

8
(775) 883 0 — Fa ile

9

10 By:

___________________________________

PAU G. AGG ,ESQ.
11 NevadaStateBar No. 6136

12
DAVID H. RIGDON, ESQ.
NevadaStateBar No. 13567

13 TIMOTHY D. O’CONNOR, ESQ.
NevadaStateBarNo. 14098

14

15

16

17

1$

19

20

21

22

23

24

25

26

27

28

2
JA1270



1
CERTIFICATE OF SERVICE

2 Pursuantto NRCP 5(b), I herebycertify that I am anemployeeof TAGGART & TAGGART,

3 LTD., and that on this day, I served,or causedto be served,a true and correctcopy of the foregoing

4 document,which appliesto CaseNos. CV1902-348,-349, and-350, as follows:

5 [X] By ELECTRONICSERVICE,addressedas follows:

6
Tori N. Sundheim,Esq.

7 NevadaAttorneyGeneral’s Office
tsundheim(ag.nv.gov

8
Don $pringmeyer,Esq.
ChristopherW. Mixson, Esq.

10 Wolf, Riflcin, Shapiro,Schulman& Rabkin,LLP
dspringmeyer(wrslawyers.com

11 cmixson(wrslawyers.com

12 KarenA. Peterson,Esq.
Allison MacKenzie,Ltd.

13 kpeterson(allisonmackenzie.com

14
TheodoreBeutel,Esq.

15 EurekaCountyDistrict Attorney
tbeutel(,eurekacountynv.gov

16
Debbie Leonard,Esq.

17 LeonardLaw, PC

18 debbie(dleonardlegal.com

19 [X] By UNITED STATES POSTAL SERVICE,by depositing for mailing in the
United StatesMail, with postageprepaid,an envelopecontainingthe above-identified

20 document,at CarsonCity, Nevada, in the ordinary courseof business,addressedas

21
follows:

22 TheHonorable GaryD. Fairman
801 Clark Street,Suite7

23 Ely, Nevada89301

24 DATED this ayof June,

25

26

27

28

of TAGGART & TAGGART, LTD.
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1 Case No. CV-1902-348 
(consolidated with Case Nos. 

2 CV-1902-349 and CV-1902-350) 

3 Dept. No. 2 

4 

5 

6 

NO. 
---FFTiiltemo---

JUN 2 0 2019 

By �d �~�r�e�~� County Cferft 

7 IN THE SEVENTH JUDICIAL DISTRICT COURT 

8 

9 

10 

OF THE STATE OF NEVADA IN AND FOR 

THE COUNTY OF EUREKA 

11 TIMOTHY LEE BAILEY and 
CONSTANCE MARIE BAILEY· FRED 

12 BAILEY and CAROLYN BAILEY; IRA 
R. RENNER, an individual, and 

13 MONTIRA RENNER an individual· 
SADLER RANCH, LLC; and DANIELS. 

14 VENTURACCI, 

Petitioners, 

vs. 

TIM WILSONi P.E., Nevada State 
:Sn_gineer, DIV SION OF WATER 
RESOURCES DEPARTMENTOF 
CONSERVATION AND NATURAL 
RESOURCES, 

Respondent. 

21 EUREKA COUNTY; DNRPCA 
INTER VEN ORS, 

22 
Interveners. 

�~�~ �~�~ �~ �~�~�~�~�~�~�~�~�~�~�~�/� 23 

24 

25 

EUREKA COUNTY'S JOINDER TO STATE ENGINEER'S 
MOTION IN LIMINE 

26 EUREKA COUNTY, by and through its counsel of record, ALLISON 

27 MacKENZIE, LTD. and THEODORE BEUTEL, ESQ., EUREKA COUNTY 

28 DISTRICT ATIORNEY, hereby joins in the State Engineer's Motion in Lirnine, 

1 
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N 
0 

b; 
co 

dated June 7, 2019. EUREKA COUNTY adds the following to the arguments of the 

2 State Engineer. 

3 EUREKA COUNTY notes the information requested in Items Nos. 3-12 of 

4 Exhibit 2 are references contained in the documents included as Appendix C to the 

5 Diamond Valley Groundwater Management Plan ("GMP"). Appendix C contains a 

6 list of GMP workshops held and a summary of actions taken toward development of a 

7 GMP by the meeting attendees, including meeting reminders, sign-in sheets, meeting 

8 notes, outlines, etc. SE ROA 277-475. The information provided in Appendix C to 

9 the GMP was prepared by the GMP attendees for their purposes in developing a GMP. 

10 It was not prepared by the State Engineer for his purposes of approving the GMP. For 

11 example, water right holders in attendance at a meeting in the GMP process were 

12 apprised of background information concerning the Diamond Valley Hydrographic > co 
�z�~� 

6 �~� § 13 Basin. Any references to background information was for purposes of accurately 
�o�~�~� 

ci § �~� �-�~� 14 stating the GMP minutes or meeting notes, not as independent documents to be E-"'V)"' 
�.�.�.�.�i�c�'�.�j�~�-�t�i� 
:![ '° ';; �~� 15 included as part of the GMP. As another example, if there were drafts of documents 
N""'" �~� o 

�~� �~� 8 �~� 16 attached to an email, all recipients of the email, including Petitioners, received copies 
u CCI N@J 

�~� 0 �~� �~� 17 
z o... �~�-�:�-�:� 
0 0 ,....._ �~� 18 

of the drafts. The purpose of Appendix C was to show the State Engineer the process 

used and actions taken by the GMP attendees to develop the GMP. SE ROA 226-227. V)OVlO) 

:3 l:: f:: .0 
-l Cl) '-' -0 
<i:§;;< 

:§ § �~� .:: -a :::E 
�C�l�~� Ji 
"€ �~� 
�~� 
N 
0 

""'" 

19 Appendix C documents the many years of formal meetings and opportunities for 

20 participation for those affected by the GMP. 

21 If Petitioners had wanted additional information submitted as part of Appendix 

22 C to the State Engineer as part of the GMP, they should have asked the Groundwater 

23 Management Plan Advisory Board to include the information as part of Appendix C to 

24 the GMP. Alternatively, Petitioners could have submitted that documentation 

25 themselves to the State Engineer during the public hearing on October 30, 2018 or the 

26 written comment period. SE ROA 536-39, 658-59, 723-26 (Bailey); 596-641, 660-79 

27 (Sadler); and 593 (Renner). 

28 

2 
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EUREKA COUNTY intends to file any reply it deems necessary in support of 

the State Engineer's motion after its reviews the responses of Petitioners. 

AFFIRMATION 

The undersigned hereby affirms that this document DOES NOT contain a social 

security number. 

DATED this 201h day of June, 2019. 

BY: 

KAREN A. PETERSON, ESQ. 
Nevada State Bar No. 0366 
ALLISON MacKENZIE, LTD. 
402 North Division Street 
Carson City, Nevada 89703 

- and-

EUREKA COUNTY DISTRICT ATTORNEY 
701 South Main Street 
Post Office Box 190 Eurek- 6 
THEO L, ESQ . 
Nevada State Bar No. 5222 

Attorneys for EUREKA COUNTY 

3 
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CERTIFICATE OF SERVICE 

2 Pursuant to NRCP Rule 5(b ), I hereby certify that I am an employee of 

3 ALLISON MacKENZIE, LTD., Attorneys at Law, this document applies to Case 

4 Nos. CV1902-348; -349; and -350; and that on this date, I caused the foregoing 

5 document to be served to all parties to this action by: 

6 _ ./ _ Electronic transmission 

7 

8 

9 

10 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

,/ 

Tori N. Sundheim,.. Esg. 
A TIORNEY GENERAL's OFFICE 

TSundheim@ag.nv.gov 

Debbie �L�e�o�n�a�r�d�W�E�s�~� 
LEONARD LA , PC 

debbie@dleonardlegal.com 

Wendy Lopez 
Judicial Assistant 

wlopez@whitepinecountynv.gov 

Placing a true COP.Y. thereof in a sealed posta_ge_Qre_paid envelope, in the 
UnitecfStates Mail in Carson City, Nevada [NRCP 5(b)(2)(B)] 

Courtesv Copy to Chambers: 
Hon.1Jary D. F'amnan 

D@artment Two 
P.O. Box 151629 
Ely, NV 89315 

DATED this 201.h day of June, 2019. 

4833·5334-3642. v. 1 

4 
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1 P.E. (“StateEngineer”)on June7, 2019. This Oppositionis basedon the following Memorandumof

2 Points and Authorities, all papersand pleadingsfiled in this action, and anyoral argumentthe Court

3 may wishto entertain.

4 NOTICE OF OPPOSITIONTO MOTION IN LIMINE

5 A hearingon this motion is not requestedat this time.

6 DATED this ‘2 I dayof June,2019.

TAGGART & TAGGART, LTD.
$ 108 North MinnesotaStreet

CarsonCity Nevada89703
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15 TIMOTHY D. O’CONNOR, ESQ.
NevadaStateBar No. 14098

16

17

18

19

20

21

22

23

24

25

26

27

28

11
JA1287



1 MEMORANDUM OF POINTSAND AUTHORITIES

2 INTRODUCTION

3 JusticeBreyerof theUnitedStatesSupreme Courthasrecentlynoted that “judicialreviewcannot

4 function if the agencyis permittedto decideunilaterallywhat documentsit submitsto the reviewing

5 courtastheadministrativerecord.” But the StateEngineerarguesthat thejudiciary lacksanyauthority

6 to determinewhetherthe administrative recordis sufficient. This claim is meritless. In reality, theCourt

7 hasanaffirmativedutyto determinewhetherthesubmittedrecordconstitutesthe“whole” administrative

8 recordor whetherit should besupplementedto includeotherevidencethat wasknown andavailableto

9 the StateEngineerat the timehemadehis decision,but which he now seeksto keepfrom this Court.

10 As the StateEngineerhimselfhasnoted,the DiamondValley GroundwaterManagementPlan

11 (“GMP”) was developedover the courseof severalyears.2 Evidencein the record clearlyshowsthat

12 the StateEngineerand high-level membersof his staffwere intimately involved in the initiation and

13 developmentof the GMP. This includedregularcommunications withplanproponents, attendingand

14 participatingin meetingsof the drafting committee,reviewing and commentingon at leasttwo initial

15 drafts of the GMP, and makingpublic presentationsaboutDiamondValley and the needfor a GMP.

16 While the GMP wasbeingdeveloped,the StateEngineeralso submittedbills to theLegislature seeking

17 to receive expressauthorizationfor certain componentsof the GMP. Thesebills failed, but the

18 componentswere includedin the GMP anyway. Also,at the time the draftGMP wasconsidered,the

19 StateEngineerand hisstaffwere intimately familiar with the waterproblemsin Diamond Valleyand

20 the fact thatmorethan fifty yearsof over-pumpingof the basinby junior-priority irrigatorshascaused

21 both irreparableenvironmentaldamageand direct impairmentof senior priority pre-statutorywater

22 rights.

23 Despiteall this,Acting StateEngineerWilsonnowwantsthis Courtto believe,withoutevidence,

24 that when formerStateEngineerKing consideredandapprovedthe GMP heput all of this history and

25 evidenceout of his mind and didnot, directly or indirectly, consider anythingother than the cherry-

26

27 ‘In re United States,138 S. Ct. 371, 372 (2017) (Breyer,J., dissenting).
2 Order 1302 approvingand adoptingthe GMP was issuedby former StateEngineerJasonKing, who has since retired.

28 References hereinto any actionstakenby the StateEngineerduring the time of the developmentand approvalof the GMP
arereferencesto Mr. King andnot to currentActing StateEngineerWilson. JA1288



1 picked documentsincluded in the submitted Recordon Appeal (“ROA”). Sucha claim is fantastical

2 andcontraryto commonsense.Therefore,this Court should denythe StateEngineer’sMotion.

3 FACTUAL AND PROCEDURALBACKGROUND

4 The Court is fully aware of the long history of the State Engineer’s mismanagementol

5 groundwaterresourcesin DiamondValley andtheproblemsthathaveresulted. For thesakeofbrevity,

6 Petitionerswill not repeatthis disreputablehistory exceptto note that ownersof ranchesthat rely on

7 valley floor springsfor water have beenclamoringfor the StateEngineerto takeeffective actionto halt

$ the impairmentof their senior-priority,pre-statutorywater rights since at least 1982 and havebeen

9 largelyignored. As the Court alsoknows,DiamondValley is notoriousfor beingoneof themostover-

10 pumpedbasinsin the state. The GMP processwas initiated in direct responseto efforts by senior

11 priority water usersto get relief. Accordingly, all documentsand records in the files of the State

12 Engineerrelatedto the water issuesin DiamondValley are directly relevantto this Court’s reviewof

13 theGMP.

14 I. The History And DevelopmentOf The GMP

15 In 2011, Assemblyman(now Senator) Giochoechea introducedthe legislation that would

16 becomeNRS 534.037andNRS 534.110(7). Thosestatutesauthorizethe StateEngineerto designateas

17 a Critical ManagementArea (“CMA”) “any basin in which withdrawalsof groundwaterconsistently

18 exceedthe perennialyield of the basin.”3 Once designated,pumping in the basin is requiredto be

19 curtailedafler tenyearsunlesstheStateEngineerapprovesa GMP submittedby thebasin’swaterusers.4

20 To be approved,a submittedGMP “must set forth the necessarysteps forremoval of the basin’s

21 designationas a critical managementarea,” meaningthat the GMP must bring total groundwater

22 withdrawalsbelow the perennialyield.5 In making a determinationof whetherthe GMP meetsthis

23 requirement,the StateEngineer must considerseveralfactors including, without limitation, (1) basin

24 hydrology, (2) the physical characteristicsof the basin, (3) geographicspacingand the location of

25

26

27

28
3NRS 534.110(7).
4

5 NRS 534.037(1).
2
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1 withdrawals,(4) waterquality, and(5) well location.6 Finally, the statuterequiresthe StateEngineerto

2 hold a “public hearingto take testimonyon theplan” prior to approval.7

3 OnAugust25, 2015, the StateEngineerissued Order1264formally designatingDiamondValley

4 as a CMA.8 This designationstarteda ten-yearclock to develop and get approveda GMP or face

5 curtailment. Work on developingthe GMP hadactually begunin earnestin April of 2015, fourmonths

6 beforeOrder 1264 was issued.9 BetweenApril 2015 andMay 2018,numerousmeetingswereheld by

7 plan proponents. Although ostensiblyopen to the public, individuals who were opposedto the

$ underlying principle that was being advocated(the stripping away of water right priorities through

9 conversionof water rights permits to a share-basedsystem)reportedbeing intimidated and afraid to

10 speakout.’0

11 Oneindividual who attendedmostof thepublic meetingswasRick Felling, formerDeputyState

12 Engineer.1’ Therecordshows thatMr. Felling was intimatelyinvolved with developingtheunderlying

13 principlesandprovisionsof the GM? on behalfof the StateEngineer.’2 In effect, Mr. felling servedas

14 the personalrepresentativeof the StateEngineerat thesemeetings. The recordalso indicatesthat draft

15 plansweresubmittedto both Mr. Felling and StateEngineerKing at least twicefor an informal review

16 and that the State Engineerprovided redlines and commentson those drafts.’3 Notably, the ROA

17 submitted to the Court contains none of the StateEngineer’s notes, communications,comments,

18 redlines,or working drafts from this periodof time.

19 During the time that the GMP wasbeing developed,the State Engineeralso submittedtwo

20 proposedbills to the Legislaturethat would havegrantedhim broadpower to approveprovisionsof a

21 groundwaterplanthatmight otherwise violatethelaw ofprior appropriationandthewater lawstatutes.14

22

23
6 NRS 534.037(2).

NRS 534.037(3)(emphasisadded).

24 8SEROA134-38.
SE ROA 277.

25 10SER0A684:8-11;723:18-21.
Like Mr. King, Mr. Felling hasretiredfrom his position.

26
12 SeegenerallySE ROA 283-475which outlinesMr. Felling’s ongoinginvolvement withthe developmentof the OMP.
13 SE ROA 440 (“The StateEngineer’soffice completedtheir reviewof the Draft GMP.”); SE ROA 444 (“There weresome
relativelysignificantchangesto the GMPdiscussedat the lastmeetingbasedon the StateEngineer’sreview of the GMP.”);

27 SE ROA 451 (“The StateEngineer’soffice completedtheir review of the most recentdraft and it is attached.”);SE ROA
453 (noting that the versionof the draft GMP being circulated“incorporatesall of the edits basedon the StateEngineer’s

28 previousreview.”);
14 SeeSB. 81, 2015 Leg.,78th Sess.(Nev. 2015); S.B. 73, 2017 Leg., 79th Sess.(Nev. 2017).

3 JA1290



1 This legislationfailed to pass.Accordingly,thereis no expressstatutoryauthorizationfor severalof the

2 provisionsincludedin the GMP. TheROA the StateEngineersubmittedfails to includethis proposed

3 legislation, the minutesof the committee meetings whereit was considered,or the commentsand

4 evidence submittedto the Legislatureby eitherthe StateEngineeror membersof thepublic.

5 II. The StateEngineer’sConsiderationOf The GMP

6 On August 20, 201$, the finalGMP andpetition requestingits approvalwas submittedto the

7 StateEngineerfor formal consideration.’5 OnOctober 1, 2018, the StateEngineersent a “Notice of

8 Hearing” advertisinga “public hearing” on the proposedplan.’6 The notice did not include any

9 descriptionof the proceduresto be followed at the hearing,the methodor manner by whichexhibitsor

10 otherevidencecould beproffered,or anydeadlinefor submittingany suchevidenceor exhibits. Those

11 receivingthe notice were simply told the time andplaceof the meetingand that “[w]ritten comments

12 will alsobe accepteduntil the conclusionof thehearing.”7

13 On October30, 2018, the“hearing” was held at the operahousein Eureka,Nevada. After

14 initially infonTling the attendees thatthe purposeof the meeting was to provide “written or oral

15 testimony” to the StateEngineer,the hearingofficer switchedgearsand indicatedthat hewould simply

16 be taking “public comment” fromthe attendees.’8 The StateEngineerthen madesomeperfunctory

17 openingremarksin which he alsoexpressed thatthe purposeof the meetingwas simply to listen to

18 public comments.9 Importantly, theproponentsof the GMP made no presentationexplaining the

19 componentsof theplanandcalledno expertwitnessesto testifythattheplancontainsthestepsnecessary

20 for removalof the CMA designation. In fact, the identityof theproponentsof the GMP wasnevereven

21 disclosed.

22 Thehearing beganwith thehearingofficer formally introducingfour exhibits into the record.2°

23 But the hearing officer made clearthat thesefour exhibits did not constitute the entirety of the

24 administrativerecord. Instead, thehearingofficer specificallystatedthat hewould takeadministrative

25

____________________________

15 SE ROA 148-527.
26 16 SE ROA 528-29.

Id. (emphasisadded).
27 18 SE ROA 654:23-655:2;SE ROA 655:13-15. Testimonyis definedas “[e]videncethat a competent witnessunderoath or

affirmation gives at a trial or in an affidavit or deposition.” BLACK’S LAW DICTIONARY 1704 (10th ed.) (emphasisadded).
28 19 SE ROA 656:6-8.

20 SE ROA 656:17-657:5.
4 JA1291



1 notice of “any other relevant publications,information, and records of the Office of the State

2 Engineer.”2’ Accordingly, any documents,information,or recordsof the StateEngineerthathaveany

3 relevanceto the developmentof the GMP were incorporatedinto the administrative recordby this

4 reference.Despitethis, therearenumerousrelevantdocumentsin the StateEngineer’srecordsthatwere

5 not includedin the submittedROA.

6 Next, participantswho had signedin at the door were calledforward and askedto give their

7 “comments.”22Therewasno particularorderin which commenterswerecalled(i.e., thehearingofficer

8 did not follow the standardhearing practiceof havingproponentspresenttheir casefirst, followed by

9 opponents,followed by rebuttal). In addition,noneof the profferedcomments weremadein the form

10 of sworn testimony,nor wasanycommentersubjectedto cross-examination.23Also, no participantwas

11 provided the opportunity to submit evidenceand have it marked as an official exhibit. Instead,

12 participantswere simply told that they could submit additionalwritten commentsby November2,

13 2018.24 In short,noneof the dueprocess proceduresandprocessesthatnormallygovern theconductof

14 a testimonialhearing werefollowed.

15 At least two witnesses orallyrequestedthat the StateEngineerreview records that are not

16 includedin thesubmittedROA. Mr. Tim Bailey askedthe StateEngineerto considerthe all the “water

17 resource bulletins,statewaterengineerorders,rulings, testimoniesandjudicial orders,rulingsopinions,

18 testimonies,andcourt transcripts thatpertainto thewatersituationin DiamondValley.”25 Most of these

19 documentsarenot includedin the submittedROA. Mr. Ari Ericksonalso specificallycited andreada

20 portionof an articlethat hadbeenpublishedin theUniversityof Denver,WaterLaw Reviewon January

21 18, 2018.26 This article is also conspicuouslyabsentfrom the submittedROA.

22 III. ProceduralHistory Of The InstantLiti2ation

23 On January11, 2019, the StateEngineerissuedOrder 1302 approvingthe GMP. Petitioners

24 timely filed their various petitions for judicial review of that decision. Petitioners’ objectionsto the

25

26 21 SF ROA 657:13-15.
22 SeegenerallySE ROA 653-742.

27

24SFROA 741:15-17.
28 25 SF ROA 659:4-17.

26 SE ROA 685:3-16.
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1 GMP fall into two broadcategories:(1) objectionsto theplan itself (both legal andsubstantive),and(2)

2 objectionsto the irregularproceduralprocess.

3 On April 9, 2019, the Court helda telephonicstatusconferencewith the parties. During that

4 conference,Petitionersraisedthe issueof the recordon appeal. As a resultof thatdiscussion,theCourt

5 orderedthepartiesto undergoa meetandconferconsultationto try andarriveat a mutuallyagreedupon

6 record. Thereafter,on April 16, 2019, the State Engineersent Petitionersa draft summaryof his

7 proposedRCA.27 After reviewing the summary,on April 23, 2019, counsel for SadlerRanchand

8 Renner timelysent counsel for the StateEngineera good-faith meet and confer letter identifying

9 deficienciesin the proposedRCA andrequestingthat additionaldocumentsbe producedand included

10 within the record.28 The requests weredetailedand included specific citations to pagesin the GMP

11 wheresuchrecordsanddocuments werediscussed.The Bailey Petitionersjoined in this request.

12 After receivingthemeetandconferletter, the StateEngineerrequestedadditionaltime to review

13 Petitioners’requests,which wasgrantedunderthebeliefthat the StateEngineerwould conducta good-

14 faith review andprovide a timely response.However,after waiting almosta monthwithout response,

15 on May 20, 2019, counselfor Sadlerand Renneremailed counselfor the StateEngineeraskingfor an

16 update.29On May 21, 2019,counselfor the StateEngineerrespondedthat shehad notyet receivedback

17 from her client his review of the request.3°At no time during the month-longperiodbetweenthe April

18 23, 2019, meetand confer letter and the May 20, 2019, email, did anyonefrom the StateEngineer’s

19 office makeany attemptto consultwith counsel forPetitionersregardingthe request,nor did the State

20 Engineermakeanygood-faitheffort to reachan accommodationregardingthe scopeof the record.

21 Instead,on June7, 2019, the StateEngineersimultaneouslysubmittedboth his ROA and the

22 instantMotion which seeksto unilaterallyprecludePetitionersfrom evenasking theCourt to consider

23 supplementsto the record. TheMotion caughtPetitionersby surprisebecausethey believedthat the

24

25

26 27 Motion, Exhibit 1.
28 Exhibit 3. Importantly, manyof the documents requestedare in the possessionof the StateEngineer,not the Petitioners.

L I Accordingly, for Petitionersto have thosedocuments supplementedinto the recordfirst requiresthat theybe producedby
the StateEngineer.

28 29 Exhibit 1.
° Exhibit 2.

6
JA1293



1 Court had clearly ordereda process wherebythe StateEngineerwould file his proposedROA andthen

2 Petitionerswould be allowedto file motionsto supplementthe ROA as they deemedadvisable.3’

3 STANDARD OF REVIEW

4 TheUnited StatesSupremeCourthasheld that “the groundsuponwhich anadministrativeorder

5 must bejudgedare thoseuponwhich the recorddisclosesthat its actionwasbased.”32 JusticeBreyer

6 hasnotedthat “[e]ffective review [of anadministrativedecision]dependsupontheadministrativerecord

7 containing all relevantmaterials.”33 The “whole” administrativerecord “is not necessarilythose

8 documentsthat the agencyhas compiledand submittedas ‘the’ administrativerecord.”34 Rather,the

9 “whole” administrative record“consistsof all documentsandmaterialsdirectly or indirectly considered

10 by agencydecision-makersand include evidencecontraryto the agency’sposition.”35 Therefore,“[a]

11 reviewing court ‘should havebeforeit neithermorenor less informationthan did the agency whenit:

12 madeits decision.”36 This is because “[r]eviewing‘less than the full administrativerecord’ might

13 ‘allow a party to withhold evidence unfavorableto its case.”37

14 There are two primary ways that a party may seek to supplementa record submittedby the

15 agency:(1) by seekingto include evidencethat shouldproperlyhavebeenpart of the recordbut was

16 eitherpurposelyor negligentlyomitted,or (2) by seekingto includeevidencethat wasnot availableto

17 the agency at the time it made its decision, but which the party believes should be considered

18 nonetheless.38“Supplement”hasbeen usedsynonymouslyto referto both typesof cases.The standard

19 for the first type of supplementationrequestis simple— “[i]f a party providesconcrete,non-speculative

20 evidencethat materialan agencydid actuallyconsider‘either directly or indirectly’ is absentfrom the

21 record,”thenthematerialshouldbe added.39However,for the secondtypeof supplementationrequest,

22 the standardis higher (but not insurmountable)— a party must show one of the following: (1) that the

23 agencydeliberatelyor negligentlyexcluded documentsthat maybe adverseto its decision,(2) that the

24
31 April 25, 2019,Orderfollowing TelephoneStatusHearingHeld April 9, 2019.

25
32 SECv. Chene;yCorp., 318 U.S. 80, 87,63 S.Ct. 454, 459 (1943).

In re UnitedStates,138 S. Ct. at 372 (Breyer,J., dissenting).
Thompsonv. U.S. Dep’t ofLabor, 885 f.2d 551, 555 (9thCir. 1989).

351d.
36 Univ. of Cob. Health atMem’lHosp.v.3w-well, 151 F.Supp.3d1, 12 (D.D.C. 2015)(quotingIMS, P.C. v. Alvarez, 129

27 f.3d 618, 623 (D.C. Cir. 1997) (emphasisadded)).
371d.

28 381d.atl3.
Id. at 14 (emphasisadded).
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1 informationis necessaryto determinewhetherthe agency consideredall relevantfactors, or(3) that the

2 agencyfailed to explainits actionso as to frustratejudicial review.40

3 Here, Petitionersare requestingthe first type of supplementation. Theyare simply asking that

4 relevantmaterialsthat werereadily availableandknown to the StateEngineerat the time he madehis

5 decision beincludedin the record.This shouldbe anunremarkablerequest.

6 ARGUMENT

I. There Is Ample EvidenceIn The RecordThat The StateEngineerEither Directly Or

$ Indirectly ConsideredInformationAnd MaterialsNot IncludedIn His ROA.

9 The StateEngineerclaimsthat thesubmittedROA includesthe entiretyof thematerialsthat the

10 StateEngineerrelied on in makinghis decision. Butthe StateEngineerprovidesno evidenceto the

11 Court, in the formof sworntestimonyfrom former StateEngineerKing, of the veracityof that claim.4’

12 And the claimis beliedby both commonsenseandevidencethat wasincludedin the submittedROA.

13 The standardfor whether a documentshould beincluded in the ROA is whether the State

14 Engineerdirectly or indirectly consideredit.42 The Court can infer that materials relevant to the

15 initiation anddevelopmentof the GMP, which werein thepossessionof or known to the State Engineer

16 at the time of his decision,at a minimum indirectly influencedthat decision.43 Here, almost all the

17 materialsrequestedin theApril 23, 2019,meetandconferletterwere knownto or in therecordsof State

18 EngineerKing’s office whenhe madehis decision.

19 The typesof evidentiarymaterialthat Petitionersrequestbe includedin the ROA fall into four

20 general categories:

21 1. Materialsrelatedto the initiation and developmentof the GMP. This includeswritten

22 communications,notes,memorandums,drafts,presentationmaterials,studies,etc;

23

24

____________________________

25 Id.atl3.
41 When a normal evidentiaryhearingis conductedat the administrativelevel, suchtestimonyis not requiredbecausethe

26
evidencesubmittedinto the recordhas beenfully vetted and it is clear what record the agencyrelied on. However, an
agency’srefusal to conduct an evidentiaryhearing raisesquestionsas to the scopeof the record. The only meansto
adequatelyaddressthesequestionsis to have the agencydecision-makeranswerquestionsunder oath regardingwhat

27 materialshe did or did not consider.
42 Thompson,885 F.2dat 555 (“The ‘whole’ administrativerecord, therefore,consistsof all documentsandmaterialsdirectly

28 or indirectly consideredby agency decision-makers.”)(emphasisin original).
u Id. at 556(“the critical inquiry is whether[the profferedmaterials]werebefore[the agency]at the time of the decision.”).

8
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1 2. Legislativehistory relatedto bills introducedin the Legislatureduring the development

2 of the GMP which proposedto amendeitherNRS 534.037or NRS 534.110(7);

3 3. Scientific materialsrelatedto the effectsof over-pumpingand whetherimplementation

4 of the GMP would ameliorate those effects. This would include the Diamond Valley

5 groundwatermodel, scientific studies,andsimilar materials;and

6 4. Materials that participantsat the October30, 2018 meetingspecifically requestedthe

7 StateEngineerto consider, butwereomittedfrom the record.

8 Evidencealready in the recordclearly indicates that relevant materials falling within these

9 categorieswere omittedfrom the StateEngineer’sROA. Page71 of the GMP statesthat on March 19,

10 2009, StateEngineerKing held a workshopwhereinhe outlined the history and statusof Diamond

11 Valley and specificallyrequestedthat the attendeesdevelopa plan.44 Page77 of the GMP statesthat

12 the recommendationsbeingmadearebasedon a “Blueprint for WesternWaterManagement”that was

13 presentedby ProfessorMike Young at a meetingheld on June11, 2015. Page98 of the GMP states

14 that the StateEngineermadetwo formal presentationsto waterusersin DiamondValley duringwhich

15 hestronglyurgedthem to developa plan.46 Page144 of the GMP statesthat legislationwill be needed

16 to implementthe proposedplan and specificallyreferencesSB 81 from the2015 legislativesessionas

17 beingthe desiredvehicle to accomplishthis.47 Importantly, like SB 73 from the 2017session,SB 81

18 was a bill submittedto the Legislatureby StateEngineerKing, himself. The email on Page147 of the

19 GMP clearlyshowsthat the StateEngineerwasprovideda copy of a “GMP outline/workingmodel.”48

20 Pages136-37, 149, and 250 of the GMP shows that Deputy State EngineerFelling was intimately

21 involved in recommendinganddevelopingthe depreciationformula that is a keypoint of contentionin

22 this litigation.49 Page201 and222 of the GMP demonstratesthat StateEngineerKing andhis staffwere

23 provideda draft copyof the GMPfor review andmadeeditsandcommentson that draft.’° Page251 of

24 the GMP references numerous“reports, studies,testimony,etc.” that discuss the impactsof drawdown

25

______________________________

SE ROA 288.
26 SE ROA 294.

46 SE ROA 315.
27 47SER0A361.

SE ROA 364.
28 ‘ SE ROA 353-54,366, 467.

° SE ROA 418, 439.
9
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1 “as it is now, or reducedasproposedin thegroundwatermanagementplan.”5’ Yet the submittedROA

2 containsno documentsor other materialsrelatedto thesereferences.

3 For Acting State EngineerWilson to claim that State Engineer Kingdid not consider,even

4 indirectly, anyof the communications,notes,memorandums,drafts,presentation materials,documents,

5 or other materialsassociatedwith thereferencesdocumentedaboveis not credible.52This is particularly

6 true when, ashere,(1) the documentswereall physicallylocatedin the recordsof the StateEngineer’s

7 office at the timehemadehis decision,and(2) StateEngineerKing hasfailed to provideanytestimony,

8 underoath,validating ActingStateEngineerWilson’s claim.

9 Courtshavestated thatwhen a petitioneridentifiesnon-speculative evidenceshowingthat the

10 agency directlyor indirectly consideredmaterialsrequestedto be includedin the record,suchmaterials

11 mustbe added.53 Here,Petitionersarenot engagedin somespeculative fishing expedition.Rather, the

12 GMP andother materials alreadyincludedin the ROA documentthat the requestedmaterialswereboth

13 known to the StateEngineerand in his recordsat the time he renderedhis decision. Accordingly,

14 Petitioners’requestto havethe StateEngineer producesuchrecordsand include them in the ROA is

15 bothjustified andproper.

16 II. Most Of TheDocumentsPetitionersAre RequestingBeAddedTo TheROA WereAlready

17
IncorporatedInto TheAdministrativeRecordBy TheHearingOfficer.

18 The StateEngineerclaims that Petitionershad a chanceto presentthe requesteddocumentsat

19 the October30, 2018, meetingand havethem incorporatedinto the record,but failed to do so. This

20 argumentis meritlessandbeliedby the record.

21 At the very startof the meeting, the hearing officer expresslystated that he “will take

22 administrativenotice of any other relevantpublications,information, andrecordsof the office of the

23 StateEngineer.”54 By this reference,all relevant recordsin the possessionof the StateEngineerwere

24 madea partof the administrativerecordin this case. Accordingly, therewasno needfor Petitioners,or

25

26

27 51 SE ROA 468 (emphasis added).
52 Motion at 2.

28 53Burwell, 151 F.Supp.3dat15.
SE ROA 657.
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1 anyoneelse,to bring suchdocumentsto themeetingand askfor themto be formally submittedinto the

2 record: thehearingofficer did this for them.

3 In addition, almost all of the recordsin questionare physically in the possessionof the State

4 Engineer,not Petitioners.ThePetitionersweregiven lessthanthirty days’ noticeof themeeting.55The

5 noticestatedonly that a meetingwasgoingto beheld to considertheplan.56 Thenoticedid not indicate

6 that the meetingwas going to be an evidentiaryhearing,provide any instructionson how evidence

7 shouldbe submitted,or instructparticipantsthat theyshouldbring with themany evidenceor materials

8 for formal introductioninto the record.57 The only referenceto written materialsin the noticesimply

9 statesthat “written comments[not evidentiarymaterials] will alsobe accepted.”58

10 In his Motion, theStateEngineerhasmadeclearthat the October30, 2018 meetingwasnot an

11 “evidentiary” hearing. In fact, the StateEngineerexpresslyassertsthathe wasnot requiredto hold an

12 evidentiaryhearinganddid not do so.59 Yet, in the samebreath, heillogically blamesPetitionersfor

13 not formally submittingevidenceat this non-evidentiaiyproceeding.6°Both thehearingofficer andthe

14 StateEngineermadeclear that participantsat the meeting were thereto provide only non-testimonial

15 public comment.61 At no time did the hearing officerask anyparticipant whether theyhad documents

16 or othermaterialstheywishedto makea part of the record. In fact, the hearingappearsto havebeen

17 orchestratedandrun in a mannerdesignedto discourageanyreal exchangeor considerationof evidence

18 ratherthanto facilitate it. Accordingly, the StateEngineer’s argumentfails.

19 III. The StateEngineer’sAdmission That He Summarily RejectedConsideration OfThe
RequestedSupplemental MaterialsAutomatically RendersHis DecisionArbitrary And

20 Capricious AndAn AbuseOf Discretion.

21 All decisionsof the StateEngineer mustbe supportedby substantial evidencein the record.62

22 Without suchevidenceany decisionis, by definition, arbitrary and capricious. Here, the key factual

23 determinationthat the StateEngineerneededto makeis whetherthe GMP, as submitted,will reduce

24

25
The noticewasmailedon October1, 2018; the public meetingwasheld on October30, 2018.

56 5ROA 528.
26 571d

Id.
27 Motion at 10.

° Motion at 10-13.
28 61 SE ROA 655:11-13; SEROA 656:6-8;SE ROA 657:20-21;SE ROA 741:1, 13-14.

62 King v. St. Clair, 134 Nev. Adv. Op. 18, 414 P.3d314, 316 (2018).
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1 withdrawalsof groundwaterin the basinbelow the perennialyield.63 Yet thereis no expertreport or

2 testimonyin the ROA that supportssucha determination. Nor doesthe GMP or Order 1302 contain

3 any waterbudgetcalculationsor modelingshowingthat total withdrawalsfrom the basinwill be less

4 than the perennialyield at the end of the GMP timeframe. In fact, the only expert who provided

5 commentat the October 30, 2018, meetingwas David Hillis, a professionalengineer. Mr. Hillis

6 definitively stated that“[tjhe [United StatesGeologicalSurvey] and otherreportsshowthat evenwith

7 the reduction[of pumpingunderthe plan] that groundwatermining will still be occurringevenat the

8 end of the plan” and “the plan will also not reducethe withdrawalsbelow the perennialyield of the

9 basin.”64 Becauseof this, Mr. Hillis concludedthat “the plan doesnot include the necessarystepsto

10 removethe CMA designation”as requiredby the statute.65With no otherexpertopinion or report, the

11 StateEngineerlacksany evidencesupportinghis key factualdetermination.

12 In addition, at least two speakersrequestedthat the State Engineerconsidermaterials not

13 includedin the submittedROA.66 For the StateEngineerto now claim thathecompletelyignoredthese

14 requests,and did not considereven indirectly the materialscited by thesespeakers,is in itself an

15 admissionthat his decisionwas arbitrary, capricious,and an abuseof discretion. Likewise, the State

16 Engineerclaims thathe completelyignoredand failed to considerthe volumesof relevantmaterialsin

17 his own possessionthat documentthe initiation anddevelopmentof the GMP. By makingthis claimin

18 his Motion, theStateEngineeris in effectconcedingto this Courtthathesummarilydisregardedrelevant

19 andavailableevidencewhenhemadehis decisionto approvethe GMP. This, by definition, is arbitrary,

20 capricious,and an abuseof discretion.

21 IV. This Court CanConsiderExtra-RecordEvidenceWith RespectTo Petitioners’Irregular

22
ProcessClaims.

23 Petitionershaveraisednumerousclaimsin theirvariouspetitions. Theclaimsfall into two broad

24 categories:(1) claims regardingthe legal and evidentiarysufficiencyof the GMP, and (2) claims ol

25 irregularitiesin processemployedby the StateEngineerto developand approvethe GMP. The State

26

____________________________

63 NRS 534.037(1) (the plan “must set forth the necessarysteps for removal of the basin’s designationas a critical
27 managementarea.”).

64 SE ROA 675:6-8; 676:1-2.
28 65 SE ROA 674:19-20.

66 SE ROA 659:4-17(Mr. Tim Bailey); SE ROA 685:3-16(Mr. An Erickson).
12
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1 Engineeris correct thatfor claims falling within the first category,this Court’s review is limited to the

2 administrativerecord (as long as that record is completeand includes all relevant material in the

3 possessionof or readily availableto the StateEngineerwhenhe madehis decision). However,this is

4 not the case forPetitioners’ irregular processclaims. For those claims, a court has the power to

5 independently hearevidenceaboutthe claimsbecausesuchevidenceis often not containedwithin the

6 administrativerecorditself67

7 Claims of irregularity in the administrativeprocessare of especialimportanceto thejudiciary.

8 As United StatesSupremeCourt Justice Douglasnoted,

9 When the Government. . . levels its greatpowersagainstthe citizen, it
shouldbe held to the samestandardsof fair dealingas we prescribefor

10 otherlegal contests.To let Governmentadoptsuch lesseronesassuitsthe
convenienceof its officers is to startdown thetotalitarianpath.68

11

12 Therefore,“[a] procedural irregularity,like a conflict of interest,is a matterto be weighedin deciding

13 whetheran [agency’s] decisionwas an abuseof discretion.”69 And, “a proceduralirregularity can

14 heightenjudicial scrutiny.”70

15 Here,Petitionershavealleged,amongotherthings,that (1) “the processthe StateEngineerused

16 to review and adopt the GMP violated both the expressrequirementsof NRS 534.O37(3)’ and

17 constitutionaldueprocess standards,”and (2) “the StateEngineer’sactionsin this matterwerebiased,

18 inequitable, violatedhis duty to act as a neutral arbiterin water rights proceedings,and exhibited

19 prejudicetowards holdersof pre-statutorywater rights in the basin.”72 Theseare exactly the type of

20 irregularprocessclaims thatheightenjudicial scrutinyand allow a district court to review extra-record

21

22
67 See, e.g.,NRS 703.373(8) (“In casesconcerning allegedirregularitiesin procedure. . . that are not shownin the record,
the court mayreceive evidenceconcerningthe irregularities.”);seealsoAmos Treat& Co. v. SEC, 306F.2d260, 268 (D.C.

23 Cir. 1962) (expresslyauthorizingthe holding of an evidentiaryhearingto detenuinewhetherboardmembers werebiased
andshouldbe disqualified).

24 68JointAnti-fascistRefugeeComm. u. McGrath, 341 U.S. 123, 177,71 S. Ct. 624, 651 (1951) (Douglas,J., concurring).
69Abatiev. Alta Health & Lfe Ins., 458 f.3d 955, 972 (9th Cir. 2006).
70

25 . . . . . . . . .‘ The StateEngineerclaimsin its briefthattheLegislature’suseof the term “public hearing”insteadof “evidentiary hearing”

26
in NRS 534.037(3)relievedhim of the obligationto conducta properfact-finding hearing. However,the statutealso states
that the purposeof the hearingis “to take testimony.” “Testimony”is different from “public comment” and requiresthat
witnessesbe calledby the parties,swornunderoathor affirmation, and cross-examinedby opposing parties. Thisclearly

LI did not happenat the October30, 2018, meeting. Even so, both the StateEngineer’s argumentand Petitioners’ counter-
argumentson this point go to the merits of the case andhave little bearing on this Court’s determinationof the State

28 Engineer’sMotion.
72 Sadler RanchPetitionfor JudicialReviewat 6-7.
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1 evidenceto determineif the allegedirregularities actuallyoccurred. Accordingly, the State Engineer’s

2 Motion shouldbe denied.

CONCLUSION

4
for the reasonsstated above,and others that may be developedin the course of these

5

6
proceedings,the StateEngineer’sMotion shouldbedenied. TherearethreeoptionsthattheCourtcould

employwith respectto the ROA as this matterproceeds.
7

8
Option 1: The Court coulddenytheMotion without prejudice,allow thepartiesto submitwith

theirbriefs anysupplementalmaterialstheywant considered,andthenallow the StateEngineerto refile
9

10
his Motion prior to the scheduledhearingon the merits. Becausethe StateEngineeris the party in

possessionof manyof the materialsrequestedby Petitionersfor inclusion in the ROA, if this option is

selectedPetitionersrespectfullyrequestthat the Court orderthe StateEngineerto timely respondto any
12

recordsrequestsmadeby Petitioners.
13

Option2: The Court coulddenythe StateEngineer’sMotion with prejudiceandenteran order
14

compellingthe StateEngineerto produceall materialsin his possessionrequestedin Petitioners’April
15

16
23, 2019,meetandconferletter. To determinethebreadthof documentproduction requiredof the State

Engineer, theCourt could authorizethe issuanceof subpoenasand the schedulingof depositionsof
17

formerStateEngineerJason Kingandformer DeputyStateEngineerRick Felling to testify, underoath,
18

regardingthe scope of the evidencethey consideredduring the developmentand approval of the
19

DiamondValley GMP.
20

Option3: The Courtcouldmakea summaryjudgementdeterminationthat theROA is deficient
21

absenta properly conductedadministrativehearingand remandthe caseto the StateEngineerwith
22

instructionsto hold an evidentiaryhearingon this matterso that a proper administrativerecordcanbe
23

developed.73
24

25

26

____________________________

While not directly applicableto petitionsfiled underNRS 533.450,NRS 233B.131(2)providesa model for this option.
27 Under NRS 233B.l31(2) “[i]f, before submissionto the court, an application is made to the court for leave to present

additionalevidence, andit is shownto the satisfactionof the court that the additional evidenceis materialandthat therewere
2$ goodreasonsfor failure to presentit in the proceeding beforethe agency,the court may order that the additionalevidence

andany rebuttalevidencebe taken beforethe agency uponsuchconditionsas thecourtdetennines.”
14
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2 The undersigneddoesherebyaffirm that the precedingdocumentdoesnot contain the social
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1
CERTIFICATE OF SERVICE

2 Pursuantto NRCP 5(b), I herebycertify that I am an employeeof TAGGART & TAGGART,

3 LTD., and that on this day, I served,or causedto be served,a true and correct copy of the foregoing

4 document,which appliesto CaseNos. CV1902-348,-349, and -350,as follows:

5 [X] By ELECTRONICSERVICE,addressedas follows:

6
Tori N. Sundheirn,Esq.

7 Nevada AttorneyGeneral’sOffice
tsundheim@ag.nv.gov

8
Don Springmeyer,Esq.
ChristopherW. Mixson, Esq.

10 Wolf, Rifldn, Shapiro,Schulman& Rabkin,LLP
dspringmeyer(wrslawyers.com

11 cmixson@wrslawyers.com

12 KarenA. Peterson,Esq.
Allison MacKenzie,Ltd.

13 kpeterson@allisonmackenzie.com

14
TheodoreBeutel,Esq.

15 EurekaCounty DistrictAttorney
tbeutel@eurekacountynv.gov

16
DebbieLeonard,Esq.

17 LeonardLaw, PC

18 debbie@dleonardlegal.com

19 [X] By UNITED STATES POSTAL SERVICE, by depositingfor mailing in the
United States Mail,with postageprepaid,an envelopecontainingthe above-identified

20 document,at CarsonCity, Nevada, in the ordinary courseof business,addressedas

21
follows:

22 The HonorableGaryD. Fairman
801 Clark Street, Suite7

23 Ely, Nevada$9301

24 DATED this dayof June,2019.

25
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27

28

Employeeof TAGGART & TAGGART, LTD.
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David Rigdon

From: David Rigdon
Sent: Monday, May 20, 2019 5:03 PM
To: Tori N. Sundheim
Cc: Paul Taggart;‘Chris Mixson’; ‘Karen Peterson’; ‘DebbieLeonard’
Subject: Statusof RCA - CV-1902-348(Bailey v. StateEngineer)

Tori,

It’s beenalmosta monthsince I sentyou a meetand conferletter regardingthe proposedROA in this case. I havenot
receivedany responsefrom you or your client and the ROA is requiredto be submittedto the court by this Friday. I
agreedto stipulateto an extensionof time to file the ROA in the belief thatwe would be working in a cooperative
mannerto developthe recordandensurethatnothing is missing. That doesn’tappearto havehappened.

I think we shouldschedulea phoneconferencewith all the partiesASAP (including Debbiewho hasnow filed a motion
to intervene)to discussthis. I think thejudgewasexpectinga more active meetandconferprocessthan hasactually
happened.

Thanks

Attorney at Law
TAGGART & TAGGART, LTD
l08 N. MinnesotaStreet
CarsonCity, Nevada89703
(775) 882-9900— Telephone
(775) 883-9900— Facsimile

CONFIDENTIALITY - This communication, includingany attachments,is confidentialand maybe protectedby privilege. If you arenot the intended
recipient,any use,dissemination,distribution,or copying of this communicationis strictly prohibited.If you havereceivedthis communicationin
error, pleaseimmediatelynotify the senderby telephoneor email, and permanentlydeleteall copies,electronicor other,you may have. The
foregoingappliesevenif this notice is embeddedin a messagethat is forwardedor attached.

1
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David Rigdon

From: Tori N. Sundheim<TSundheim@ag.nv.gov>
Sent: Tuesday,May 21, 2019 8:44 AM
To: David Rigdon
Cc: Paul Taggart;Chris Mixson; Karen Peterson;DebbieLeonard;

‘debbie@dleonardlegal.com;NancyFontenot;SarahHope; DoreneA. Wright
Subject: RE: Statusof RCA - CV-1902-348(Bailey v. StateEngineer)

Good Morning David,

I am scheduledto receivemy client’s completereviewof your requeststodayand am availableanytime Wednesdayor
Thursdayto discuss.As you are aware,the StateEngineer’sRCA wasreadyto file on April 30, 2019.The Court’s Order
statedwe would discussthe “contentsof the RCA, asfiled, [and] any proposedsupplementalexhibitsto the RCA”
betweenApril 30 and May 24.

Beforefiling the RCA, I sharedthe Draft Summaryof the ROA on April 16. The purposeof sharingthis Draft
Summarywasto speedup the meetand conferprocess,in the hopesthatyou might identify in your review
clerical errorsand submitspecificproposedsupplementalexhibitsthat the StateEngineermight agree are
inadvertentomissions,for inclusion in theStateEngineer’sRCA, prior to April 30. I anticipatedthat I would
receiveproposedsupplementalexhibitsfrom you, as Orderedby the Court, so that I could sendthemto my
client for consideration,discussthemwith you, andfile the RCA by April 30th.

Instead,on April 23, 2019, I receiveda letterthatdetailedan extensiveand burdensomelist of requests
requiringthe identificationof public recordsin the DiamondValley Basin thatdatebackto the1970s.The
scopeof theserequestsnecessitateda telephonicmeetand conferthat resultedin a stipulation toextendthe
time to file the ROA to May 24, 2019.The StateEngineercould havefiled the RCA on April 30th in accordance
with the Court’s Order.The stipulatedextensionof time wasnecessaryto reviewthe high volumeof your
requests.Moreover, it reflectstheseriousnesswith which the StateEngineerhasconsideredand processed
them.

As the StateEngineer’s reviewshouldbe completedtoday, I am happy todiscusswith you andtheother
partiesat yourconvenienceon Wednesdayor Thursday. Pleaseprovide mewith timesso thatwe can
schedule.

Thankyou,

Tori

Tori Nicole Sundheim,Esq.,LLM.
DeputyAttorney General
Office of the Attorney General
GovernmentandNaturalResourcesDivision
100 N. Carson Street
CarsonCity, Nevada89701-4747
Telephone:(775) 684-1219
Facsimie:(775) 684-1108

1
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TAGGART & TAGGART, LTD.
PAULO TAGGART A PROFESSIONALCORPORATION DAVID H. RI000N
SONIA E TAGGART 108 NORTH MINNESOTA STREET TIMOTHY 0. O’CONNOR

CARSON CITY, NEVADA 89703 EVAN J. CHAMPA
www.nvwaterlaw.com THOMAS P. DUENSING

Ucensedin California only

April 23, 2019

Tori N. Sundbeim,Esq.
DeputyAttorneyGeneral
Stateof Nevada
100 N. CarsonSt.
CarsonCity, Nevada89701

Re: Bailey v. Wilson (CaseNo. CV-1902-348)MeetandConferre: SummaryofRecord
on Appeal

DearTori:

Thankyou for forwardingyourdraft Summaryof Recordon Appeal(“ROA”) in theBailey
v. Wilson case. I havehad an opportunityto review it and believethat the proposedrecord is
significantlylackingseveraldocumentsandrecordsrelevantto this case. As theNinth Circuit has
noted, an administrativerecord“is not necessarily[limited to] thosedocumentsthat the agency
has compiled and submittedas the administrativerecord.”1 Rather, a “whole” administrative
record “consistsof all documentsand materialsdirectly or indirectly consideredby agency
decision-makersandincludesevidencecontraryto the agency’sposition.”2

AppendixC oftheDiamondValley GroundwaterManagementPlan(“DVGMP”) contains
summariesof the various community meetingsthat resultedin the draffing of the plan. These
summariesshow thatseniorstaffmembersof the Division of WaterResources wereintimately
involved in the developmentanddraftingof the DVGMP. Inexplicably, thereareno documents
or recordsincluded intheproposedROA (otherthanthesummariesincluded inAppendixC) that
documentthis involvement. In addition, severalof the summariesinclude referencesto studies
andotherrecords thatarealsonot includedin the ROA.

To ensurethat the district court hasa completerecordto review in this matter,my clients
requestadditionaldocuments,as indicatedbelow, be includedin the ROA. I shouldemphasize
that the breadthof this requestis necessitatedby the fact that the StateEngineerfailed to hold a
properevidentiaryhearingthat couldhave resolvedtheseevidentiaryquestionsbefore the plan
wasapproved.In addition,theserequestsarebasedon our initial reviewoftheproposedSummary

Thompsonv. US. Dep’t ofLabor, 885 F.2d 551, 555 (9th Cir. 1989) (emphasisin original, internal quotations
omitted).
21d. (emphasisin original).

TELEPHONE(775) 882-9900 - FACSIMILE (775)883.9900
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Tori N. Suadheim,Esq.
DeputyAttorneyGeneral
StateofNevada
April 23, 2019
Page2

ROA and we reservethe right to submit additional requestsas we continueour review of the
record.

1) TheROA shouldincludeall non-privilegedemails sentor receivedby Jason King,
Rick Felling, Adam Sullivan, Kelvin Hickenbottom,or anyotheremployeeof theNevada
Division ofWaterResources,for theperiodbetweenApril 23,2015,andJanuary11,2019,
related to the developmentof a groundwatermanagementplan for Diamond Valley,
reviewsof outlines ordraft copiesof theplan, the schedulingof meetingsto developsuch
a plan, the schedulingandformatof theNovember1, 2018,public commentmeetingheld
at the Eureka Opera House, and/or the designationof Diamond Valley as a Critical
ManagementArea. Foranysuchdocumentfor which a claim ofprivilegeis assertedplease
providea privilege log identifying the documentand statingthe groundsfor the claim of
privilege.

2) The ROA should include all non-privileged notes, summaries, reports,
presentations,or any similar documentspreparedby, or provided to, JasonKing, Rick
Felling, Adam Sullivan, or Kelvin Hickenbottomrelatedto anymeetingattendedby said
individualsduring whichthe developmentof the DVGMP was discussed.For any such
document for which a claim of privilege is assertedpleaseprovide a privilege log
identifying thedocumentandstatingthe groundsfor theclaim of privilege.

3) P. 71 of the DVGMP indicatesthat on March 19, 2009, the StateEngineerheld a
workshopwhereinheoutlined the historyand statusof DiamondValley and askedwater
users to come up with a plan. Accordingly, the ROA should include copies of any
presentationmaterials,notes,attendancelogs,public comments,transcripts,or anysimilar
documents,includinganystudiesor reportscited in suchmaterials.

4) P. 77 of theDVGMP indicatesthat the recommendationsbeingmadearebasedon
a “Blueprint for WesternWater Management”that was presentedby ProfessorMike
Young at a meetingheld on June 11, 2015. The ROA shouldinclude a copy of said
“Blueprint” and any presentationmaterials, notes, attendancelogs, public comments,
transcripts, orany similar documents,including any studies orreports cited in such
materials, fromtheJune11, 2015,meeting.

5) P. 98 of the DVGMP indicates that the State Engineer made two formal
presentations(the mostrecentone in February2014) to waterusersin DiamondValley at
which hestronglyurgedthemto developa plan to solvethewaterissues.TheROA should
include copiesof any presentationmaterials,notes, attendancelogs, public comments,
transcripts,or any similar documents,including any studies or reports cited in such
materials,from thosetwo meetings.

6) P. 144 of the DVGMP indicatesthat legislationwill be neededto implementthe
plan and makesreferenceto SB 81 from the 2015 Nevadalegislativesession. The ROA
should includeall legislativematerials relatedto the 2015 Legislature’sconsiderationof

TELEPHONE(775)882-9900--FACSIMtLE f 775) 883-9900
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Tori N. Sundheim,Esq.
Deputy AttorneyGeneral
StateofNevada
April 23, 2019
Page3

SB 81 including, without limitation, transcriptsof all hearingson the bill. In addition, a
similarbill was introducedduringthe2017Legislature(SB 73). TheROA shouldinclude
all legislative materialsrelated to SB 73 including without limitation, transcriptsof all
hearingson the bill. Finally, the ROA should include all recordsof communications
betweenJasonKing, Rick Felling, Adam Sullivan, Kelvin Hickenbottom,or any other
employeeof the Division of Water Resourcesand anyemployee,contractor, ]obbyist,
member,or employeeof EurekaCountyor the DiamondNatural ResourcesProtection&
ConservationAssociationrelateddirectly or indirectly to SB 81 or SB 73.

7) P. 147 of theDVGMP is an email, copiedto Rick felling, JasonKing, andKelvin
Hickenbottom. Theemail indicates that it includes an attachmentof the “GMP
outline/workingmodelwith specificitemsfor discussionandpossibleactionhighlighted.”
Thereferencedattachmentshouldbeincludedin theROA asa separatedocument.

8) On p. 149 of the DVGMP referenceis madeto a USGSreport that quantifiesthe
amountofdischargein DiamondValley. TheROA shouldincludea copyof thereferenced
reportandanyandall communicationsby andbetweenemployeesof theDivision ofWater
Resourcesand either the United StatesGeologicalSurvey(“USGS”) or EurekaCounty
regarding said report. In addition, the ROA should include any notes, summaries,
presentations,mark-upsor commentsby employeesof the Division of Water Resources
regardingsaid reportand anyscientificstudycited within theUSGS report.

9) On pp. 136-37of theDVGMP theproposedwaterbankingportionof theDVGMP
is summarized. The DVGMP notesthat “Rick Felling noted a possibledepreciationto
accountfor ‘loss’ by continuedFT of phreatophytesof waterbanked.” On p. 149 of the
DVGMP, it statesthat“Rick Felling noteda possibledepreciationto accountfor ‘loss’ by
continuedFT of phreatophytesof waterbanked.” On p. 250of theDVGMP it statesthat
“[tjhe rumoris that RickFelling is sayingthatbankedwaterwill resultin increasedlossto
phreatophyteandthequantityofwatershouldbereducedif carried forward(like a negative
interestrate)”. On thesamepageit alsostatesthat“[bjanking depreciationwasdetermined
basedonguidancefrom theStateEngineer office andnumericalflow modelingusingthe
bestavailableinformation.” This is clearevidencethatseniorstaffof theDivision ofWater
Resourceswere intimatelyinvolved in formulating the depreciationfactor incorporated
into thefinal DVGMP that is oneof thepointsof contentionin this litigation. Accordingly,
the ROA should include any notes, emails, communications,research, presentations,
calculations, groundwater models, groundwater model simulations, reviews of
groundwatermodelsand simulations,or any similar materialspreparedby, submittedto,
or reviewed by employeesof the Division of Water ResourcesreLated to applying a
depreciationfactorto bankedwater. For anysuchdocumentfor which a claim of privilege
is assertedpleaseprovidea privilegelog identifying thedocumentandstatingthegrounds
for the claim ofpriviLege.

10) P. 201 of the DVGMP is an email statingthat JakeTibbitts from Eureka County
sentJasonKing, Rick Felling, andKelvin Hickenboftoma draftof theDVGMP for review.

TELEPHONE(775)882-9900- FACSIMILE (775) 683.9900
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Tori N. Sundheirn,Esq.
DeputyAttorneyGeneral
Stateof Nevada
April 23, 2019
Page4

Likewise, p. 222 containsan email sentto JasonKing and Rick Felling indicatingthat a
copyof a draft DVGMP is attachedfor their review. An email on?.223 of the DVGMP
statesthat “[tJheStateEngineer’soffice completedtheir review of the Draft GMP” and
that an “edited workup is attached.” Additional emailsincludedin the DVGMP further
indicatethat otherdraftsof the DVGIvIP werecreatedand reviewedby employeesof the
Division of Water Resourcesprior to thesubmittalof thefinal DVGMP. The ROAshould
includeall prior draftsof the DVGMP submittedto the Division of Water Resourcesfor
review as well asall comments,redlines,mark-ups,notes,or similar documentsproduced
by employeesof the Division of WaterResourcesrelatedto their review of the various
drafts.

11) On p. 251, the DVGMPincludesa statementthat “there aremanyreports,studies,
testimony,etc. that discussesthesethings” (i.e., the impactsofgroundwaterdrawdowri“as
it is now, or reducedasproposedin thegroundwatermanagementplan”). Theproposed
ROA appearsto contain only a single study performedby Han-ill in 1968. Because
Petitionershaveraisedthe issueof whetherthereis evidencethat the DVGIvEP will stop
the groundwatermining that is occurring in Diamond Valley, such studiesare highly
relevantto this litigation. Accordingly,theROA shouldincludeeachand everyhydrologic
study, report, groundwatermodel, and groundwatermodel simulationprepared by,
submitted to, reviewedby, or commentedon by employeesof the Division of Water
Resourcesrelatedto the DiamondValley groundwaterbasinincLuding,without limitation,
anyreports thatdiscusstheresponsivenessof the aquiferto withdrawalsfrom groundwater
wells.

12) P. 254 of the DVGMP indicatesthat “basedon monitoring data in DV, small
reductionsin pumpinghavecreatedsubstantialreductionsin drawdown.” On the same
pageit also statesthat “[b]asedon pastmonitoringin DV, the pumpingreductionsin the
GMP will result in [groundwater stabilizationJ.” Again, this is an issue of direct
consequencein the instant litigation. Accordingly, the ROA shouldinclude any and all
monitoring reports, monitoring data, analysis of such reports and data, notes,
communications,or similar documentsregardinggroundwaterlevels in DiamondValley
that were submittedto, preparedby, reviewedby, or commentedon by employeesof the
Division of WaterResources.

13) The recordshouldalso includeall pastordersof the StateEngineerregardingthe
managementof the DiamondValley aquifer, as well as transcriptsof previous meetings
and hearings held by the State Engineer to discuss suchorders including, without
limitation, the transcriptof the public hearingheld by StateEngineerMorros in 1982 to
discussa requestfor curtailmentsubmittedby Milton Thompson.

14) In the 1970stheStateEngineercancelleda largenumberof waterrightspermitsin
Diamond Valley becausethe owners of the permits had failed to apply the water to
beneficial use. However, the State Engineer allowed such individuals to apply for
replacementpermits with the understandingthat thesepermitswould be the first to be

TELEPHONE(775) 882-9900 FACSIMILE (775)883-9900

JA1313



Tori N. Sundheim,Esq.
DeputyAttorneyGeneral
StateofNevada
April23,2019
Page5

restrictedin theeventthatpumpingwasregulated.BecausetheDVGMP imposesa basin-
wide regulation of pumping, the record in this case should include copies of the
cancellationnoticesfor thesewaterrights, applicationsfor newwaterrights to replacethe
cancelledones,anypublicdocumentsrelatedto the StateEngineer’sconsiderationof those
new applications, and the approved permits and certificates associatedwith those
applications.

Finally, theSummaryof the ROAincludecopiesofmitigationwaterrightsissuedto Sadler
Ranchand Daniel Venturacci. My clients do not necessarilyobject to this, but do wonderwhy
their permitsaretheonly onesincluded. Eithercopiesof all thewaterrightspermitsissuedby the
Division of WaterResourcesin DiamondValley shouldbe includedin theROA, or noneshould
(exceptthoseidentified in request# 14 above). Our clients’ mitigation rights permitsshouldnot
be singledout.

My clientseagerlyawaityourresponse.Shouldyouhaveanyquestionsor concerns,please
feel free to contactme by phoneor email. I am also happyto meetwith you and your client in
personto discusstheseissuesfurther.

David H. Rigdon,Esq.
TAGGART & TAGGART, LTD.

TELEPHONE(775) 882-9900-. FACSIMILE (775) 883-9900
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CASE NO.: CV-1902-348 (consolidated with 
Case Nos. CV-1902-349 and CV-1902-350) 

DEPT. NO.: 2 

NO. __ ---;.:..=---­
FILED 

IN THE SEVENTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA 

IN AND FOR THE COUNTY OF EUREKA 

* * * 

TIMOTHY LEE & CONSTANCE MARIE 
BAILEY; FRED & CAROLYN BAIL EY; IRA 
R. & MONIRA RENNER; SADLER RANCH, 
LLC; DANIEL S. VENTURACCI, 

Petitioners, 
vs. 

TIM WILSON, P.E., Nevada State 
Engineer, DIVISION OF WATER 
RESOURCES, DEPARTMENT OF 
CONSERVATION AND NATURAL 
RESOURCES, 

Respondent. 

EUREKA COUNTY; DIAMOND NATURAL 
RESOURCES PROTECTION AND 
CONSERVATION ASSOCIATION, J&T 
FARMS, GALLAGHER FARMS, JEFF 
LOMMORI, M&C HAY, CONLEY LAND & 
LIVESTOCK, LLC, IlM AND NICK 
ETCHEVERR Y, TIM AND SANDIE HALPIN, 
DIAMOND VALLEY HAY CO., MARK 
MOYLE FARMS, LLC, D.F. AND E.M. 
PALM ORE FAMILY TRUST, BILL AND 
PATRICIA NORTON, SESTANOVICH HAY 
& CATTLE, LLC, JERRY ANDERSON, BILL 
AND DARLA BAUMANN , 

Respondents/Intervenors. 

_ ______ _ _ _____ ! 

DNRPCA INTERVENOR'S 
JOINDER TO 

STATE ENGINEER'S 
M OTION IN LIMINE 

and 
EUREKA COUNTY'S 
JOINDER THERETO 

RECENED 

JUN 24 2019 

Eureka County Clerk 
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DIAMOND NATURAL RESOURCES PROTECTION AND CONSERVATION 

ASSOCIATION, J&T FARMS, GALLAGHER FARMS, JEFF LOMMORI, M&C HAY, 

CONLEY LAND & LIVESTOCK, LLC, JIM AND NICK ETCHEVERRY, TIM AND 

SANDIE HALPIN, DIAMOND VALLEY HAY CO., MARK MOYLE FARMS, LLC, D.F. 

AND E.M. PALMORE FAMILY TRUST, BILL AND PATRICIA NORTON, SESTANOVICH 

HAY & CATTLE, LLC, JERRY ANDERSON, and BILL AND DARLA BAUMANN 

(collectively, "DNRPCA Intervenors") join in the Motion in Limine served by the State 

Engineer on June 7, 2019 and in the additional points made in the Joinder filed by Eureka 

County on June 20, 2019. 

AFFIRMATION 

The undersigned does hereby affirm that the preceding document does not contain the 

social security number of any person. 

DATED: this 2l51 day of June, 2019 . 

LEONARD LAW PC 

(iM!;u~ 
DEBBIE LEONARD (NSBN 8260) 
955 S. Virginia Street, Suite 220 
Reno, NV 89502 

Attorney for DNRPCA Intervenors 
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CERTIFICATE OF SERVICE 

Pursuant to NRCP 5(b), I hereby certify that I am an employee of LEONARD LAW , PC 

and that on this date I caused the foregoing document to be served to all parties to this action by 

electronic transmission to: 

Paul G. Taggart 
David H. Rigdon 
Timothy D. O'Connor 
Taggart&Taggart 
108 North Minnesota Street 
Carson City, NV 89703 
Paul@legaltnt.com 
David@legaltnt.com 
Tim@legaltnt.com 
Counsel for Petitioners Renner, Sadler Ranch 
and Venturacci 

Karen Peterson 
Allison MacKenzie Ltd. 
402 North Division Street 
Carson City, NV 89703 
Kpeterson@alli sonmackenzie.com 
Counselfor Eureka County 

Don Springmeyer 
Christopher W. Mixson 
Wolf Rifkin Shapiro Schulman & Rabkin 
5594-B Longley Lane 
Reno, NV 89511 
dspringmeyer@wrslawyers.com 
cmixson@wrslawyers.com 
Counsel for Petitioner Baileys 

COURTESY COPY TO: 

Honorable Gary D. Fairman 
Department Two 
P.O. Box 151629 
Ely, NV 89315 
wlopez@whitepinecountynv.gov 

Dated: June 21, 2019 

3 

Tori M. Sundheim 
Senior Deputy Attorney General 
Nevada Attorney General's Office 
I 00 North Carson Street 
Carson City, NV 89701 
TSundheim@ag.nv.gov 
Counselfor Tim Wilson, P.E. and 
Nevada Division of Water Resources 

Theodore Beutel 
Eureka County District Attorney 
701 South M ain Street 
P.O. Box 190 
Eureka, NV 89316 
tbeutel@eurekacountynv.gov 
Counselfor Eureka County 
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CASE NO.: CV-1902-348 (consolidated with 
Case Nos. CV-1902-349 and CV-1902-350) 

DEPT. NO.: 2 

NO•.---.F"""!l.E,,::-0 ---

JlJ O 1 2019 

IN THE SEVENTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA 

IN AND FOR THE COUNTY OF EUREKA 

*** 

TIMOTHY LEE & CONSTANCE MARIE 
BAILEY; FRED & CAROLYN BAILEY; IRA 
R. & MONIRA RENNER; SADLER RANCH, 
LLC; DANIEL S. VENTURACCI, 

Petitioners, 
VS. 

TIM WILSON, P.E., Nevada State 
Engineer, DIVISION OF WATER 
RESOURCES, DEPARTMENT OF 
CONSERVATION AND NATURAL 
RESOURCES, 

Respondent. 

EUREKA COUNTY; DIAMOND NATURAL 
RESOURCES PROTECTION AND 
CONSERVATION ASSOCIATION, J&T 
FARMS, GALLAGHER FARMS, JEFF 
LOMMORI, M&C HAY, CONLEY LAND & 
LIVESTOCK, LLC, JIM AND NICK 
ETCHEVERRY, TIM AND SANDIE HALPIN, 
DIAMOND VALLEY HAY CO., MARK 
MOYLE FARMS, LLC, D.F. AND E.M. 
PALMORE FAMILY TRUST, BILL AND 
PATRICIA NORTON, SESTANOVICH HAY 
& CATTLE, LLC, JERRY ANDERSON, BILL 
AND DARLA BAUMANN, 

Respondents/Intervenors. 

___________ _ __ ! 

RECEIVED 

JUL O 1 2019 

eureka County Clerk 

DNRPCA INTERVENOR'S 
REPLY IN SUPPORT OF 

JOINDERTO 
STATE ENGINEER'S 
MOTION IN LIMINE 

and 
EUREKA COUNTY'S 
JOINDER THERETO 

Docket 81224   Document 2020-35046
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DIAMOND NATURAL RESOURCES PROTECTION AND CONSERVATION 

ASSOCIATION, J&T FARMS, GALLAGHER FARMS, JEFF LOMMORI, M&C HAY, 

CONLEY LAND & LIVESTOCK, LLC, JIM AND NICK ETCHEVERRY, TIM AND 

SANDIE HALPIN, DIAMOND VALLEY HAY CO., MARK MOYLE FARMS, LLC, D.F. 

AND E.M. PALMORE FAMILY TRUST, BILL AND PATRICIA NORTON, SESTANOVJCH 

HAY & CATTLE, LLC, JERRY ANDERSON, and BILL AND DARLA BAUMANN 

(collectively, "DNRPCA lntervenors") file this Reply in Support of Joinder to the Motion in 

Limine served by the State Engineer on June 7, 2019 and in the additional points made in the 

Joinder filed by Eureka County on June 20, 2019. This reply is supported by the following 

points and authorities and such other matters as the Court may wish to consider. In addition to 

this reply, the DNRPCA Intervenors also join in the reply in support of motion in limine filed by 

the State Engineer 

POINTS AND AUTHORITIES 

I . INTRODUCTION 

Nothing prevented the Petitioners from submitting to the State Engineer the information 

they wanted him to consider when reviewing the GMP. The Petitioners cannot make up for their 

failure below by having the Court exceed its authority under NRS 533.450. The Court's review 

is limited to the record before the State Engineer, and NRS 534.037 is clear that the State 

Engineer's sole obligation was to hold a public hearing, not the evidentiary hearing the 

Petitioners now demand. The Court would exceed the bounds of its authority were it to consider 

extra-record evidence, as the Petitioners request. 

Simply because the group that developed the GMP ("the GMP Proponents") may have 

considered information that they then referenced in the GMP did not require the State Engineer 

to independently review that information. And the reference to such information in the GMP 

does not necessarily mean that information was part of what the State Engineer considered. If 

the State Engineer's approval of the GMP is supported by substantial evidence in the record 

submitted by the State Engineer, the Court must affirm. Nothing presented by the Petitioners 

identifies any deficiency in the record. 

2 
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II. ARGUMENT 

A. Documents on Which the GMP Proponents Relied to Create the GMP Are Not 
Necessarily Documents on Which the State Engineer Relied When Approving 
the GMP 

The Petitioners assume that the information the GMP Proponents considered when 

developing the GMP was the exact same infonnation considered by the State Engineer when 

approving it. That is not necessarily the case. The GMP Proponents submitted the GMP with a 

number of appendices, which included: 

1. The petition requesting approval of the GMP; 

2. The 2014 GMP scoping report by Walker & Assodates; 

3. A description of the process for developing the GMP (which included 

correspondence to the State Engineer and others from his office regarding the 

process; drafts of the GMP; and detailed descriptions of what occurred at each 

meeting); 

4. A description of the hydrology of Diamond Valley adapted from the 2016 Eureka 

Water Resources Master Plan; 

5. A model job description for the water manager position; 

6. A preliminary table of groundwater rights and associated shares; 

7. A report from Utah State University on flow meter testing; 

8. An expert report from hydrogeologist Dale Bugenig regarding groundwater fl ow 

modeling to support the banking depreciation calculation in the GMP. 

Although the text of the GMP also describes other documents considered by the GMP 

Proponents when developing their plan (see Sadler/Renner Opposition at 9-10 and citations 

therein), to the extent those documents were not provided to the State Engineer with the GMP 

petition, the State Engineer properly excluded them from the ROA. Moreover, matters before the 

Nevada Legislature constitute what the Legislature considered, not what the State Engineer 

considered. 

Ill 

Ill 

3 
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B. NRS 534.037 Requires Only "A Public Rearing To Take Testimony," Not An 
Evidentiary Hearing 

The Petitioners try to write language into the GMP statute that does not exist. The 

Legislature directed only that the State Engineer hold a "publi c hearing to take testimony," not 

an evidentiary hearing. NRS 534.037. Nothing prevented the petitioners from creating the record 

before the State Engineer of matters they believed he should consider. They cannot blame the 

State Engineer for their own shortcomings. To the extent they were not sure what materials 

could be submitted with their comments, they could have readily asked the hearing officer. The 

Petitioners have not pointed to any statement by the hearing officer rejecting requested 

submissions of documents. 

Instead, they ask the Court to decide the merits of their petitions in the course of 

determining the scope of the record. This is improper. In li ght of the plain statutory language, 

the Court is without authority to remand for an evidentiary hearing. See NRS 534.037. 

C. On a Petition for Judicial Review, A Court May Not Hold An Evidentiary 
Hearing or Consider New Evidence 

The Court's role is to determine whether the State Engineer's approval of the GMP is 

supported by substantial evidence in the record, not to consider any materials the Petitioners 

wish to submit. 

[A] party aggrieved by a decision of the State Engineer ... is not entitled to a De 
novo hearing in the district court. The relevant statutes specifi call y provide that 
any such review shall be " in the nature of an appeaf' and that the proceedings in 
the district court shall be " infonnal and summary." 

Revert v. Ray, 95 Nev. 782, 786, 603 P.2d 262, 264 (1979) (emphasis added), quoting NRS 

533.450(1) and (2). Just as the Supreme Court does not allow an appell ant to submit new 

evidence on appeal, see, e.g., NRAP 10, so too must this Court decline to consider new 

information the Petitioners seek to submit. The Court would exceed its limited authority under 

NRS 533.450 were it to do so. 

The Sadler/Renner Petitioners rely on a dissenting opinion, which is not the law (Opp. at 

1, 7). And the Petitioners fail to provide any authority to support their erroneous position that an 

4 
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agency head must testify under oath that the record submitted to the Court is what was 

considered when issuing a decision. The law is clear that the agency submits the record, and the 

Court limits its review to that record. See Revert, 95 Nev. at 786, 603 P.2d at 264. The 

Petitioners offer no basis for the Court to disregard this law because none exists. 

III . CONCLUSION 

The Petitioners cannot make up for their fai lings below by trying to submit new evidence 

in this appellate-type proceeding. The Court's review must be limited to the record submitted by 

the State Engineer. None of the authorities cited by the Petitioners demonstrate otherwise. 

AFFIRMAT ION 

The undersigned does hereby affirm that the preceding document does not contain the 

social security number of any person. 

DATED: this 28th day of June, 2019. 

LEONARD LAW, PC 

(}:J;0 Ch' J 
DEBBIE LEONARD (NSBN 8260) 
955 S. Virginia Street, Suite 220 
Reno, NV 89502 
775-964-4656 
debbie@leonardlawpc.com 

Attorney for DNRPCA Jntervenors 
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CERTIFICATE OF SERVICE 

Pursuant to NRCP 5(b), I hereby certify that I am an employee of LEONARD LAW, PC 

and that on this date I caused the foregoing document to be served to all parties to this action by 

electronic transmission to: 

Paul G. Taggart 
David H. Rigdon 
Timothy D. O'Connor 
Taggart & Taggart 
108 North Minnesota Street 
Carson City, NV 89703 
Paul@legaltnt.com 
David@legaltnt.com 
Tim@legaltnt.com 
Counsel for Petitioners Renner, Sadler Ranch 
and Venturacci 

Karen Peterson 
Allison MacKenzie Ltd. 
402 North Division Street 
Carson City, NV 89703 
Kpeterson@allisonmackenzie.com 
Counsel for Eureka County 

Don Springmeyer 
Christopher W. Mixson 
Wolf Rifkin Shapiro Schulman & Rabkin 
5594-B Longley Lane 
Reno, NV 89511 
dspringmeyer@wrslawyers.com 
cmixson@wrslawyers.com 
Counsel for Petitioner Baileys 

COURTESY COPY TO: 

Honorable Gary D. Fairman 
Department Two 
P.O. Box 151629 
Ely, NV 89315 
wlopez@whitepinecountynv.gov 

Dated: June 28, 2019 
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Tori M. Sundheim 
Senior Deputy Attorney General 
Nevada Attorney General's Offi ce 
100 North Carson Street 
Carson City, NV 89701 
TSundheim@ag.nv.gov 
Counsel for Tim Wilson, P. E. and 
Nevada Division of Water Resources 

Theodore Beutel 
Eureka County District Attorney 
701 South Main Street 
P.O. Box 190 
Eureka, NV 89316 
tbeutel@eurekacountynv.gov 
Counsel for Eureka County 
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1 Case No. CV-1902-348 
(consolidated with Case Nos. 

2 CV-1902-349 and CV-1902-350) 

3 Dept. No. 2 

4 

5 

6 

7 IN THE SEVENTH JUDICIAL DISTRICT COURT 

8 

9 

10 

OF THE STATE OF NEVADA IN AND FOR 

THE COUNTY OF EUREKA 

11 TIMOTHY LEE BAILEY and 
CONSTANCE MARIE BAILEY· FRED 

12 BAILEY and CAROLYN BAILEY; IRA 
R. RENNER, an individual, and 

13 MONTIRA RENNER an individual· 
SADLER RANCH, LLC; and DANIELS. 

14 VENTURACCI, 

Petitioners, 

vs. 

TIM WILSONi P.E., Nevada State 
�~�M�i�n�e�e�r�,� DIV SION OF WATER 
RESOURCES, DEPARTMENT OF 
CONSERVATION AND NATURAL 
RESOURCES, 

Respondent. 

21 EUREKA COUNTY; DNRPCA 
INTERVENORS, 

22 
Interveners. 

23 I 

24 EUREKA COUNTY'S JOINDER TO STATE ENGINEER'S 
AND DNRPCA'S REPLIES IN SUPPORT OF MOTION IN LIMINE 

25 

26 EUREKA COUNTY, by and through its counsel of record, ALLISON 

27 MacKENZIE, LTD. and THEODORE BEUTEL, ESQ., EUREKA COUNTY 

28 DISTRICT ATTORNEY, hereby joins in the State Engineer's and DNRPCA 

RECEIVED 
1 

JUL 01 2019 

Eureka County Cieri< 
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1 INTERVENORS' Replies in Support of Motion in Limine, dated June 28, 2019. 

2 EUREKA COUNTY adds the following to the arguments of the State Engineer and 

3 the DNRPCA in their respective replies. 

4 Sadler Ranch, LLC and Ira R. & Montira Renner contend in their Conclusion 

5 on page 14 of their Opposition there are three options the Court could employ now in 

6 deciding the State Engineer's motion in limine. These three options are not 

7 appropriately considered without a motion filed in support of Petitioners' requested 

8 relief. It appears there is a dispute concerning the record on appeal in this case. The 

9 pleadings filed with the Court on this issue need to be made in accordance with the 

10 local rules of the Court so that the issues are properly briefed by all parties and 

11 decided in an orderly manner by the Court. Sadler and Renner did not file a cross-

12 motion or any other motion seeking affirmative relief on their "options". The Court's 

13 proper consideration of the record on appeal issue, which may go to the merits of 

14 Petitioners' appeal, should not be highjacked by Petitioners' Opposition which 

15 provides no legal support for the three options provided for the Court's consideration 

16 in the context of a petition for judicial review proceeding or at this stage of their 

17 appeal. 

Further, while EUREKA COUNTY agrees the dissenting opinion of Justice 

19 Breyer in In re �U�S�~�,� 138 S. Ct. 371, 372, 199 L. Ed. 2d 417 (2017) cited by 

20 Petitioners Sadler and Renner in their Opposition is not controlling authority, 

21 Petitioners have not shown the administrative record in this case does not contain all 

22 relevant materials presented to the agency for purposes of making its administrative 

23 decision, including not only materials supportive of the State Engineer's decision but 

24 also materials contrary to the State Engineer's decision (emphasis added). See Motor 

25 Vehicle Mfrs. Assn. of United States, Inc. v. State Farm Mut. Automobile Ins. Co., 463 

26 U.S. 29, 43--44, 103 S.Ct. 2856, 77 L.Ed.2d 443 (1983) cited In re U.S., 138 S. Ct. 

27 371, 372, 199 L. Ed. 2d 417 (2017). Nor do Petitioners tell the Court Justice Breyer's 

28 dissent noted probing a decisionmaker's subjective mental reasoning, the relief 

2 



Petitioners' appear to contend is appropriate, cannot be deemed properly part of the 

2 administrative record in any event, because it did not exist until after the agency 

3 decision had been made. In re U.S., 138 S. Ct. 371, 373, 199 L. Ed. 2d 417 (2017) 

4 citing Florida Power & Light Co. v. Lorion, 470 U.S. 729, 743, 105 S.Ct. 1598, 84 

5 L.Ed.2d 643 (1985) ( " '[T]he focal point for judicial review should be the 

6 administrative record already in existence, not some new record made initially in the 

7 reviewing court' " (quoting Camp v. Pitts, 411 U.S. 138, 142, 93 S.Ct. 1241, 36 

8 L.Ed.2d 106 (1973) (per curiam))). Inquiry into the mental processes of 

9 administrative decisionmakers is usually to be avoided absent a showing of bad faith 

10 or improper conduct because it is distinct from the ordinary judicial task of evaluating 

11 whether the decision itself was objectively valid, considering all of the materials 

12 before the decisionmaker at the time he made the decision. In re U.S., 138 S. Ct. 371, 

13 373, 199 L. Ed. 2d 417 (2017) (cites omitted). Just as the mental processes of this 

14 Court are not subject to review on appeal in the Nevada Supreme Court, Petitioners 

15 provide no basis and cannot provide any basis for the Court to require the State 

16 Engineer to provide testimony explaining his decision. As the record on appeal 

17 clearly shows, the process of developing a Groundwater Management Plan ("GMP") 

18 by the GMP plan proponents to submit to the State Engineer if the statutory 

19 requirements were met was transparent to all, including Petitioners. That process 

20 occurred prior to the submittal of the petition for approval and the GMP to the State 

21 Engineer governed by NRS 534.037 and controlling on the State Engineer. 

22 AFFIRMATION 

23 The undersigned hereby affirms that this document DOES NOT contain a social 

24 security number. 

25 Ill 

26 Ill 

27 Ill 

28 Ill 
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DATED this 1st day of July, 2019. 

BY: 

KAREN A. PETERSON, ESQ. 
Nevada State Bar No. 0366 
ALLISON MacKENZIE, LTD. 
402 North Division Street 
Carson City, Nevada 89703 

- and-

EUREKA COUNTY DISTRICT ATTORNEY 
701 South Main Street 
Post Office Box 190 

�E�u�r�e�k �~�1�'�~�f�\ �6� 

�T�H�E �:�;�~ �,� ESQ. 
Nevada State Bar No. 5222 

Attorneys for EUREKA COUNTY 
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CERTIFICATE OF SERVICE 

2 Pursuant to NRCP Rule 5(b ), I hereby certify that I am an employee of 

3 ALLISON MacKENZIE, LTD., Attorneys at Law, this document applies to Case 

4 Nos. CV1902-348; -349; and -350; and that on this date, I caused the foregoing 

5 document to be served to all parties to this action by: 
6 _ ./ _ Electronic transmission 

7 

8 

9 

IO 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

_./_ 

Tori N. Sundheim Esg. 
ATTORNEY GENERAL's OFFICE 

TSundheim@ag.nv.gov 

. Debbie �L�e�o�n�a�r�d�W�E�s�~� 
LEONARD LA , PC 

debbie@Jeonardlawpc.com 

Wendy Lopez 
Judicial Assistant 

wlopez@whitepinecountynv.gov 

Placing a true COP.Y. thereof in a sealed �p�o�~�a�,�&�e�_�Q�_�n�m�a�i�d� envelope, in the 
UnitecfStates Mail in Carson City, Nevaaa LNKCP 5(b)(2)(B)] 

Co11rtesv Copv to Chambers: 
Hon.vary D. Fairman 

�D�~�a�r�t�m�e�n�t� Two 
P.O. Box 151629 
Ely, NV 89315 

DATED this pt day of July, 2019. 
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