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CHRONOLOGICAL INDEX TO JOINT APPENDIX 

DATE DOCUMENT VOLUME PAGE  RANGE 

02/11/2019 

Sadler Ranch, LLC and Daniel S. 
Venturacci’s Petition for Judicial 
Review  

(filed in Case No. CV-1902-349, 
later consolidated with CV-1902-
348) 

I JA0001-0089 

02/11/2019 

Bailey Petitioners’ Notice of 
Appeal and Petition for Review of 
Nevada State Engineer Order No. 
1302 

(filed in Case No. CV-1902-350, 
later consolidated with CV-1902-
348 

I JA0090-0115 

02/11/2019 
Ira R. and Montira Renner Petition 
for Judicial Review  

I JA0116-0144 

04/03/2019 
Eureka County’s Motion to 
Intervene 

I JA0145-0161 

04/05/2019 
Notice of Entry of Stipulation and 
Order to Consolidate Cases 

I JA0162-0182 

04/25/2019 
Order Following Telephone Status 
Hearing Held April 9, 2019 

I JA0183-0186 

04/26/2019 
Letter to Chambers re Stipulated 
Extension for Record on Appeal 

I JA0187-0188 

05/10/2019 
Order Granting Eureka County’s 
Motion to Intervene  

I JA0189-0190 

05/13/2019 
DNRPCA Intervenors’ Motion to 
Intervene 

I JA0191-0224 
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DATE DOCUMENT VOLUME PAGE  RANGE 

05/28/2019 
Unopposed Motion to Extend Time 
to File the State Engineer’s Record 
on Appeal 

I JA0225-0232 

06/07/2019 
Order Granting DNRPCA 
Intervenors’ Motion to Intervene 

I JA0233-0234 

06/07/2019 
Order Granting Motion to Extend 
Time to File The State Engineer’s 
Record on Appeal 

I JA0235 

06/11/2019 State Engineer Motion in Limine II JA0236-0307 

06/11/2019 
Summary of Record on Appeal and 
Record on Appeal bates-numbered 
SE ROA 1-952 

II (JA0308-0479) 

III (JA0480-0730) 

IV (JA0731-0965) 

V (JA0966-1196) 

VI (JA1197-1265) 

JA0308-1265 

06/11/2019 
Order Following Telephone Status 
Conference Held June 4, 2019 

VI JA1266-1268 

06/14/2019 
Notice of Withdrawal of Petitioner 
Daniel S. Venturacci 

VI JA1269-1271 

06/20/2019 
Eureka County’s Joinder to State 
Engineer’s Motion in Limine 

VI JA1272-1275 

06/24/2019 
Opposition of Baileys to Motion in 
Limine 

VI JA1276-1285 

06/24/2019 
Sadler Ranch, LLC and Ira R. and 
Montira Renner Opposition to 
Motion in Limine 

VI JA1286-1314 

06/24/2019 

DNRPCA Intervenor’s Joinder to 
State Engineer’s Motion in Limine 
and Eureka County’s Joinder 
Thereto 

VI JA1315-1317 
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DATE DOCUMENT VOLUME PAGE  RANGE 

07/01/2019 
Notice of Mailing of Notice of 
Legal Proceedings 

VI JA1318-1330 

07/01/2019 

DNRPCA Intervenor’s Reply in 
Support of Joinder to State 
Engineer’s Motion in Limine and 
Eureka County’s Joinder Thereto 

VI JA1331-1336 

07/01/2019 
Eureka County’s Joinder to State 
Engineer’s and DNRPCA’s Replies 
in Support of Motion in Limine 

VI JA1337-1341 

07/02/2019 
State Engineer’s Reply in Support 
of Motion in Limine 

VI JA1342-1353 

07/31/2019 
Motion to Intervene by Beth Mills, 
Trustee of the Marshall Family 
Trust 

VI JA1354-1358 

08/01/2019 

Motion to Intervene field by 
Diamond Valley Ranch, LLC, 
American First Federal, Inc., Berg 
Properties California, LLC and 
Blanco Ranch, LLC 

VI JA1359-1368 

09/04/2019 Order Granting Motion in Limine VI JA1369-1378 

09/06/2019 

Order Granting Motion to 
Intervene for Diamond Valley 
Ranch, LLC, American First 
Federal, Inc., Berg Properties 
California, LLC and Blanco Ranch, 
LLC 

VI JA1379-1382 

09/16/2019 
Opening Brief of Petitioners Sadler 
Ranch, LLC and Ira R. and Montira 
Renner  

VII JA1383-1450 

09/16/2019 Opening Brief of Bailey Petitioners  VII JA1451-1490 
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DATE DOCUMENT VOLUME PAGE  RANGE 

10/23/2019 
DNRPCA Intervenors’ Answering 
Brief  

VII JA1491-1522 

10/23/2019 
DNRPCA Intervenors’ Addendum 
to Answering Brief  

VII JA1523-1626 

10/23/2019 State Engineer’s Answering Brief  VIII JA1627-1674 

10/23/2019 Answering Brief of Eureka County VIII JA1675-1785 

11/26/2019 
Reply Brief of Petitioners Sadler 
Ranch, LLC and Ira R. and Montira 
Renner  

IX JA1786-1818 

11/26/2019 
Sadler Ranch, LLC and Ira R. & 
Montira Renner’s Addendum to 
Reply Brief  

IX JA1819-1855 

11/26/2019 
Reply Brief of Bailey Petitioners 
and Addendum to Bailey Reply 
Brief  

IX JA1856-1945 

12/10/2019  
Transcript of Proceedings, Oral 
Argument Volume I 

X JA1946-2154 

12/10/2019 
Opening Argument of Bailey 
Petitioners Presentation  

X JA2155-2184 

12/10/2019 
Sadler Ranch & Ira & Montira 
Renner Opening Argument 
Presentation 

XI JA2185-2278 

12/10/2019 Eureka County’s Presentation XI JA2279-2289 

12/11/2019 
Transcript of Proceedings, Oral 
Argument Volume II 

XI JA2290-2365 

12/11/2019 
DNRPCA Intervenors’ 
Presentation  

XI JA2366-2380 
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DATE DOCUMENT VOLUME PAGE  RANGE 

04/27/2020 
Findings of Fact, Conclusions of 
Law, Order Granting Petitions for 
Judicial Review  

XI JA2381-2420 

04/30/2020 
Notice of Entry of Order filed by 
Sadler Ranch, LLC and Ira R. and 
Montira Renner 

XII JA2421-2464 

04/30/2020 

Notice of Entry of Findings of 
Fact, Conclusion of Law, Order 
Granting Petitions for Judicial 
Review filed by Bailey Petitioners 

XII JA2465-2507 

05/14/2020 
DNRPCA Intervenors’ Notice of 
Appeal  

XII JA2508-2554 

05/14/2020 

DNRPCA Intervenors’ Motion for 
Stay Pending Appeal of Order 
Granting Petitions for Judicial 
Review of State Engineer Order 
1302 

XIII JA2555-2703 

05/15/2020 State Engineer Notice of Appeal  XIII JA2704-2797 

05/19/2020 

State Engineer Joinder to 
DNRPCA Intervenors’ Motion for 
Stay Pending Appeal of Order 
Granting Petitions for Judicial 
Review of State Engineer Order 
1302 

XIII JA2798-2802 

05/19/2020 

Order Denying DNRPCA 
Intervenors’ Ex Parte Motion for 
Order Shortening Time; Order 
Granting DNRPCA Intervenors’ 
Motion for Temporary Stay 
Pending Decision on Intervenors’ 
Motion for Stay Pending Appeal 

XIV JA2803-2807 

05/21/2020 Eureka County’s Notice of Appeal XIV JA2808-2811 
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DATE DOCUMENT VOLUME PAGE  RANGE 

05/21/2020 

Eureka County Joinder to 
DNRPCA Intervenors’ Motion for 
Stay Pending Appeal of Order 
Granting Petitions for Judicial 
Review of State Engineer Order 
1302 

XIV JA2812-2815 

05/27/2020 

Opposition of Bailey Petitioners to 
DNRPCA Intervenors’ Motion for 
Stay Pending Appeal of Order 
Granting Petitions for Judicial 
Review of State Engineer Order 
1302 

XIV JA2816-2831 

05/27/2020 
Sadler Ranch and Ira R. and 
Montira Renner’s Opposition to 
Motion for Stay Pending Appeal  

XIV JA2832-2864 

06/01/2020 

DNRPCA Intervenors’ Reply in 
Support of Motion for Stay 
Pending Appeal of Order Granting 
Petitions for Judicial Review of 
State Engineer Order 1302 

XIV JA2865-2929 

06/01/2020 

State Engineer’s Reply in Support 
of DNRPCA Intervenors’ Motion 
for Stay Pending Appeal of Order 
Granting Petitions for Judicial 
Review of State Engineer Order 
1302 

XIV JA2930-2941 

06/01/2020 
Eureka County’s Reply in Support 
of Motion for Stay Pending Appeal 

XIV JA2942-3008 

6/30/2020 
Order Denying DNRPCA 
Intervenors’ Motion for Stay 
Pending Appeal  

XIV JA3009-3013 
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ALPHABETICAL INDEX TO JOINT APPENDIX 
 

DATE DOCUMENT VOLUME PAGE  RANGE 

10/23/2019 Answering Brief of Eureka County VIII JA1675-1785 

02/11/2019 

Bailey Petitioners’ Notice of 
Appeal and Petition for Review of 
Nevada State Engineer Order No. 
1302 

(filed in Case No. CV-1902-350, 
later consolidated with CV-1902-
348 

I JA0090-0115 

06/24/2019 

DNRPCA Intervenor’s Joinder to 
State Engineer’s Motion in Limine 
and Eureka County’s Joinder 
Thereto 

VI JA1315-1317 

07/01/2019 

DNRPCA Intervenor’s Reply in 
Support of Joinder to State 
Engineer’s Motion in Limine and 
Eureka County’s Joinder Thereto 

VI JA1331-1336 

10/23/2019 
DNRPCA Intervenors’ Addendum 
to Answering Brief  

VII JA1523-1626 

10/23/2019 
DNRPCA Intervenors’ Answering 
Brief  

VII JA1491-1522 

05/14/2020 

DNRPCA Intervenors’ Motion for 
Stay Pending Appeal of Order 
Granting Petitions for Judicial 
Review of State Engineer Order 
1302 

XIII JA2555-2703 

05/13/2019 
DNRPCA Intervenors’ Motion to 
Intervene 

I JA0191-0224 

05/14/2020 
DNRPCA Intervenors’ Notice of 
Appeal  

XII JA2508-2554 
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DATE DOCUMENT VOLUME PAGE  RANGE 

12/11/2019 
DNRPCA Intervenors’ 
Presentation  

XI JA2366-2380 

06/01/2020 

DNRPCA Intervenors’ Reply in 
Support of Motion for Stay 
Pending Appeal of Order Granting 
Petitions for Judicial Review of 
State Engineer Order 1302 

XIV JA2865-2929 

05/21/2020 

Eureka County Joinder to 
DNRPCA Intervenors’ Motion for 
Stay Pending Appeal of Order 
Granting Petitions for Judicial 
Review of State Engineer Order 
1302 

XIV JA2812-2815 

07/01/2019 
Eureka County’s Joinder to State 
Engineer’s and DNRPCA’s Replies 
in Support of Motion in Limine 

VI JA1337-1341 

06/20/2019 
Eureka County’s Joinder to State 
Engineer’s Motion in Limine 

VI JA1272-1275 

04/03/2019 
Eureka County’s Motion to 
Intervene 

I JA0145-0161 

05/21/2020 Eureka County’s Notice of Appeal XIV JA2808-2811 

12/10/2019 Eureka County’s Presentation XI JA2279-2289 

06/01/2020 
Eureka County’s Reply in Support 
of Motion for Stay Pending Appeal 

XIV JA2942-3008 

04/27/2020 
Findings of Fact, Conclusions of 
Law, Order Granting Petitions for 
Judicial Review  

XI JA2381-2420 

02/11/2019 
Ira R. and Montira Renner Petition 
for Judicial Review  

I JA0116-0144 
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DATE DOCUMENT VOLUME PAGE  RANGE 

04/26/2019 
Letter to Chambers re Stipulated 
Extension for Record on Appeal 

I JA0187-0188 

07/31/2019 
Motion to Intervene by Beth Mills, 
Trustee of the Marshall Family 
Trust 

VI JA1354-1358 

08/01/2019 

Motion to Intervene field by 
Diamond Valley Ranch, LLC, 
American First Federal, Inc., Berg 
Properties California, LLC and 
Blanco Ranch, LLC 

VI JA1359-1368 

04/30/2020 

Notice of Entry of Findings of 
Fact, Conclusion of Law, Order 
Granting Petitions for Judicial 
Review filed by Bailey Petitioners 

XII JA2465-2507 

04/30/2020 
Notice of Entry of Order filed by 
Sadler Ranch, LLC and Ira R. and 
Montira Renner 

XII JA2421-2464 

04/05/2019 
Notice of Entry of Stipulation and 
Order to Consolidate Cases 

I JA0162-0182 

07/01/2019 
Notice of Mailing of Notice of 
Legal Proceedings 

VI JA1318-1330 

06/14/2019 
Notice of Withdrawal of Petitioner 
Daniel S. Venturacci 

VI JA1269-1271 

12/10/2019 
Opening Argument of Bailey 
Petitioners Presentation  

X JA2155-2184 

09/16/2019 Opening Brief of Bailey Petitioners  VII JA1451-1490 

09/16/2019 
Opening Brief of Petitioners Sadler 
Ranch, LLC and Ira R. and Montira 
Renner  

VII JA1383-1450 
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DATE DOCUMENT VOLUME PAGE  RANGE 

05/27/2020 

Opposition of Bailey Petitioners to 
DNRPCA Intervenors’ Motion for 
Stay Pending Appeal of Order 
Granting Petitions for Judicial 
Review of State Engineer Order 
1302 

XIV JA2816-2831 

06/24/2019 
Opposition of Baileys to Motion in 
Limine 

VI JA1276-1285 

05/19/2020 

Order Denying DNRPCA 
Intervenors’ Ex Parte Motion for 
Order Shortening Time; Order 
Granting DNRPCA Intervenors’ 
Motion for Temporary Stay 
Pending Decision on Intervenors’ 
Motion for Stay Pending Appeal 

XIV JA2803-2807 

6/30/2020 
Order Denying DNRPCA 
Intervenors’ Motion for Stay 
Pending Appeal  

XIV JA3009-3013 

06/11/2019 
Order Following Telephone Status 
Conference Held June 4, 2019 

VI JA1266-1268 

04/25/2019 
Order Following Telephone Status 
Hearing Held April 9, 2019 

I JA0183-0186 

06/07/2019 
Order Granting DNRPCA 
Intervenors’ Motion to Intervene 

I JA0233-0234 

05/10/2019 
Order Granting Eureka County’s 
Motion to Intervene  

I JA0189-0190 

09/04/2019 Order Granting Motion in Limine VI JA1369-1378 

06/07/2019 
Order Granting Motion to Extend 
Time to File The State Engineer’s 
Record on Appeal 

I JA0235 
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DATE DOCUMENT VOLUME PAGE  RANGE 

09/06/2019 

Order Granting Motion to 
Intervene for Diamond Valley 
Ranch, LLC, American First 
Federal, Inc., Berg Properties 
California, LLC and Blanco Ranch, 
LLC 

VI JA1379-1382 

11/26/2019 
Reply Brief of Bailey Petitioners 
and Addendum to Bailey Reply 
Brief  

IX JA1856-1945 

11/26/2019 
Reply Brief of Petitioners Sadler 
Ranch, LLC and Ira R. and Montira 
Renner  

IX JA1786-1818 

12/10/2019 
Sadler Ranch & Ira & Montira 
Renner Opening Argument 
Presentation 

XI JA2185-2278 

05/27/2020 
Sadler Ranch and Ira R. and 
Montira Renner’s Opposition to 
Motion for Stay Pending Appeal  

XIV JA2832-2864 

02/11/2019 

Sadler Ranch, LLC and Daniel S. 
Venturacci’s Petition for Judicial 
Review  

(filed in Case No. CV-1902-349, 
later consolidated with CV-1902-
348) 

I JA0001-0089 

11/26/2019 
Sadler Ranch, LLC and Ira R. & 
Montira Renner’s Addendum to 
Reply Brief  

IX JA1819-1855 

06/24/2019 
Sadler Ranch, LLC and Ira R. and 
Montira Renner Opposition to 
Motion in Limine 

VI JA1286-1314 
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DATE DOCUMENT VOLUME PAGE  RANGE 

05/19/2020 

State Engineer Joinder to 
DNRPCA Intervenors’ Motion for 
Stay Pending Appeal of Order 
Granting Petitions for Judicial 
Review of State Engineer Order 
1302 

XIII JA2798-2802 

06/11/2019 State Engineer Motion in Limine II JA0236-0307 

05/15/2020 State Engineer Notice of Appeal  XIII JA2704-2797 

10/23/2019 State Engineer’s Answering Brief  VIII JA1627-1674 

06/01/2020 

State Engineer’s Reply in Support 
of DNRPCA Intervenors’ Motion 
for Stay Pending Appeal of Order 
Granting Petitions for Judicial 
Review of State Engineer Order 
1302 

XIV JA2930-2941 

07/02/2019 
State Engineer’s Reply in Support 
of Motion in Limine 

VI JA1342-1353 

06/11/2019 
Summary of Record on Appeal and 
Record on Appeal bates-numbered 
SE ROA 1-952 

II (JA0308-0479) 

III (JA0480-0730) 

IV (JA0731-0965) 

V (JA0966-1196) 

VI (JA1197-1265) 

JA0308-1265 

12/10/2019  
Transcript of Proceedings, Oral 
Argument Volume I 

X JA1946-2154 

12/11/2019 
Transcript of Proceedings, Oral 
Argument Volume II 

XI JA2290-2365 

05/28/2019 
Unopposed Motion to Extend Time 
to File the State Engineer’s Record 
on Appeal 

I JA0225-0232 
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AFFIRMATION 

The undersigned does hereby affirm that the preceding document does not 

contain the social security number of any person. 

Date: September 23, 2020 
 

/s/ Debbie Leonard     
Debbie Leonard (Nevada Bar No. 8260)  
LEONARD LAW, PC 
955 S. Virginia Street, Suite 220 
Reno, NV  89502 
(775) 964-4656 
debbie@leonardlawpc.com  
 
Attorney for DNRPCA Appellants 
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CERTIFICATE OF SERVICE 
 

I HEREBY CERTIFY that I am an employee of Leonard Law, PC, and that 

on September 23, 2020, the foregoing document was electronically filed with the 

Clerk of the Court for the Nevada Supreme Court by using the Nevada Supreme 

Court’s E-Filing system (E-Flex). Participants in the case who are registered with E-

Flex as users will be served by the EFlex system. All others will be served by first-

class mail. 

  /s/ Tricia Trevino   
An employee of Leonard Law, PC 
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Case No. CV-l902-348 consolidated with case nos.
CV-l 902-349 and CV-1 902-350

Dept No.2

IN THE SEVENTH JUDICIAL DISTRICT COUBT OF THE STATE OF

NEVADA II{ ANO FOR THE COUNTY OF EUREKA

lk*{(i***
TIMOTHY LEE BAILEY and
CONSTANCE MABIE BAILEY; FRED
BAILEY and CAROLYN BAILEY; IRA
R.RENNER, an indMdual, and
MONTIRA RENNER, an indMdual; and
SADLER BANCH, LLC.

Pelitioners,

vs

TIM WILSON, P.E., Nevada State
Engineer, DIVISION OF WATER
RESOURCES, OEPARTMENT OF
CONSERVATION AND NATURAL
RESOURCES,

Respondent,

and

EUREKA COUNTY; and DIAMOND
NATURAL RESOURCE PROTECTION
AND CONSERVATION
ASSOCIATION, et al.,

lntervenors.

day pending appeal ol order granting petitions lor judichl rcview of State Engineer Order

1302; on lhe same day DNRPCA intervenors filed ONRPCA intervenorc'ex parte motion
RECEIVED
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1 for o.der shorlening lime on motion tor stay of order granting polilions for iudicial rcview

ol State EngineerOrder 1302 pending appeal; on May 15, 20120, petilioners, Timothy Lee

Bailey and Conslance Marie Bailey and Fred Bailey and Carolytt Bailey liled an opposition

of the Baileys to DNRPCA intervenors'ex parte motion lor order shortening time on motion

for stay of order granling pelitions foriudicial review of State Engineer Order 1302 pending

appeal; on May 15, 2020, petilioners, Sadbr Ranch LLC and lra R. and Montira Renner

filed Sadler Banch, LLC and lra R. and Montira Renner opposltlon to DNRPCA intervenors'

ex parte motion fororder shorlening timei on May 18, 2020, the DNRPCA intervenors filed

DNRPCA intervenors' reply in support ol ex pane motion for order shortening time on

motion tor slay of order granting petitions for judicial review of State Engineer Order 1302

pending appeal; and on May 19, 2020, lhe State Engineer filed State Engineer's joinder

to DNRPCA inlervenors' motion for stay pending appeal of order grantlng petltlons lor

judicial review of State Engineer Order 1302. The court has reviewed the pleadings and

linds thal no tudher briefing or oral argument is required.r

The DNRPCA intervenors siate that in 20'19 the inigators in Dhmond Valley who

ar6 subi€cl to lhe State Engineer appoved Diamond Valley groundwater management

plan (DVGMP) have taken investment and fam management measurBs to implement the

DVGMP with claimed su@ess.2 The DNRPCA intervenors further cite that the inigator8

subject to the DVGMP have commenced lhe 2020 inigation season using the same

farming practices in acc$rdance wilh the DVGMP.3 The DNRPCA inlery€nors contend that

if a temporary stay p€nding the court's decision on the motion to stay is nol granted that

'7JDcR7(1 r).
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3ld.

2

3

4

5

6

7

8

9

10

11

EFJt

[-- <

Hi" i;
EEi;:::rii:i
d:Ei;ioi6-99
=uE'E:>!Bi

12

13

14

15

16

17

18

19

I
21

2.

z3

24

25

26

2

JA2804



1

2

3

4

5

6

7

I
I

t0

,1

pumping will increase in Diamond Valley and the acquifer will suffEr.' Although the oourl

is not convinced this result would be the case and lhat other stalutory and judidal

rernedies are available to preclude turther acluifer damage, the courl finds lt reasonable

for petitioners to submit their oppositions to the motion to stay and for the State Engineet

and the ONRPCA inlervenors lo file a reply using the time allor €d by districl court rules.s

A bri€f slay of the cou rt's order pendlng consideration ot the motbn to stay pending appeal

would not cause harm to the petitioners or others in Diamond Valley similady situaled.

Good cause appearing,

lT lS HEREBY ORDERED lhat the DNRPCA interuenors'ex paie motion for order

shortening tim€ oo motion for stay is DENIED.

lT lS HEBEBY FUBTHER ORDERED that the DNRPCA intervenors' ex parte

motion for lemporary stay of the court's order granling petitions for judk ial review of State

Engine€r Ord€r 1302 pending this Coun's decision on thg DNRPCA inteflenors'ex parte

motion for stay pending appeal is GRANTED./
DATED this / ?\aY ot May, zcl2o.
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Case No. CV- 1902-348 consolidated with case nos.
CV-l 902-349 and CV-1 902'350

Depl No.2

TIMOTHY LEE BAILEY and
CONSTANCE MARIE BAILEY; FRED
BAILEY and CAROLYN BAILEY; IRA
R.RENNER, an individual, and
MONTIRA RENNER, an individual; and
SADLER RANCH, LLC

Petilioners,

tN THE SEVENTH JUDICIAL USTRICT COURT OF THE STATE OF

I{EVADA IN AND FOR THE COUNTY OF EUREKA
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CERNHCATE OF SERVICE
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TIM WILSON, P.E., Nevada State
Enoineer. DIVISION OF WATER
REBOUHCES. DEPARTMENT OF
CONSERVATION AND NATURAL
RESOURCES,

Respondent.

and

EUREKA COUNTY; and DIAMOND
NATUBAL RESOURCE PROTECTION
and CONSERVATION ASSOCIATION,
el al.,

lnten enors.

The undersigned being an employee of the Eureka County Clerk's Oftice, hereby

at on

1

of the following:

a true and conect copy
)
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James Bolotin, Esq.
Deputy Attomey General
100 N. Carson Street
Carson City, Nsvada 89701-4717
jbolotin @ag.nv.gov

Theodore Beutel, Esq.
Eureka County Distdct Attomey
P.O. Box 190
Eur€ka, Novada 89316
tbeutel @ eurekacountynv.gov

Debbie Leonard, Esq.
Leonard Law, PC
955 S. Virginia Street, Suite 220
Reno, Nevada 89502
debbie @ leonardlawpc.com

Beth Mills, Trustee
Marshall Family Trust
HC 62. Box 62138
Eureka, NV 893'16

ln the following manner:

Karen A. Peterson, Esq.
Allison MacKenzie, Ltd.
402 Nodh Division Street
Carson City, Nevada 89703-4168
Kpeterson @ allisonmactenzie.com

Paul G. TaggBrl, Esq.
David H. Rigdon, Esq.
Taggert & Taggad, LTD.
108 North Minnesota Slre€l

Don Springmeyer, Esq.
Christopher W. Mixon, Esq.
Wolf, Rilkin, Shapiro, Schulman & Rabkin,
LLP
3556 East Russell road, * nmrr
Las Vegas, Nevada 89120
dsorinomever@ wrslawvers.comffi

Carson C , Nevada 89703

John Manol, Esq.
Dustin Marvel, Esq.
Marvel & Marvel, LTD.
217 ldaho Street
Elko, Nevada 89801
johnmarvel @ marvellawoflice.com

12

13

14

15

16

17

18

19

N
21

2.

23

24

25

6

xl regular U.S. mail
I cedilied U.S. mail
I priorily U.S. mail

t I ovemight UPS
t ] ovemight Federal Express
I x] via email

I hand delivery
] copy placed in agency box located

2

Eureka County Clerk's Oflice

aooresse
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1 Case No. CV-1902-348 MAY 2 1 2020 
(consolidated with Case Nos. 

2 CV-1902-349 and CV-1902-350) 

3 Dept. No. 2 
By ,f=~n:r:l:Ji 
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IN THE SEVENTH JUDICIAL DISTRICT COURT 

OF THE STATE OF NEVADA IN AND FOR 

THE COUNTY OF EUREKA 

TIMOTHY LEE BAILEY and 
CONSTANCE MARIE B.All..,EY; FRED 
BAILEY and CAROLYN BAILEY; IRA 
R. RENNER, an individual, and 
MONTIRA RENNER, an individual; and 
SADLER RANCH, LLC, 

Petitioners, 

VS . 

TIM WILSON, P.E., Nevada State 
Engineer, DIVISION OF WATER 
RESOURCES, DEPARTMENT OF 
CONSERVATION AND NATURAL 
RESOURCES, 

Respondent, 

EUREKA COUNTY; DIAMOND NATURAL 
RESOURCES PROTECTION AND 
CONSERVATION ASSOCIATES, J&T 
FARMS, GALLAGHER FARMS, JEFF 
LOMMORI, M&C HAY, CONLEY LAND & 
LIVESTOCK, LLC, JIM AND NICK 
ETCHEVERRY, TIM AND SANDIE HALPIN, 
DIAMOND VALLEY HAY CO., MARK 
MOYLE FARMS, LLC, D.F. AND E.M. 
PALMORE FAMILY TRUST, BILL AND 
PATRICIA NORTON, SESTANOVICH HAY 
& CATTLE, LLC, JERRY ANDERSON, BILL 
AND DARLA BAUMANN, et al., 

Respondents/Intervenors. 

_________ _________ ./ 

EUREKA COUNTY'S NOTICE OF APPEAL 

RECEIVED 

MAY 2 1 111',, 

Eureka County Oerk 

1 
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1 NOTICE IS HEREBY GIVEN, that EUREKA COUNTY, a political subdivision of the State 

2 of Nevada, by and through its counsel of record, ALLISON MacKENZIE, LTD. and THEODORE 

3 BEUTEL, ESQ., the EUREKA COUNTY DISTRICT ATTORNEY, hereby appeals to the Supreme 

4 Court of Nevada from the Findings of Fact, Conclusions of Law, Order Granting Petitions for 

5 Judicial Review entered in this action on April 27, 2020. Notices of Entry of Order were served in 

6 this action on April 29, 2020. 

7 AFFIRMATION 

8 The undersigned does hereby affirm that this document DOES NOT contain the social 

9 security number of any person. 

10 

11 

12 

21 

22 

23 

24 

25 

26 

27 

28 

DATED this 2l5t day of May, 2020. 

BY: 

KAREN A. PETERSON, ESQ. 
Nevada State Bar No. 0366 
ALLISON MacKENZIE, LTD. 
402 North Division Street 
Carson City, Nevada 89703 
(775) 687-0202 

~and~ 

EUREKA COUNTY DISTRICT ATTORNEY 
701 South Main Street 
Post Office Box 190 
Eureka, Nevada 89316 
(775) 2 7 

Attorneys for EUREKA COUNTY 

2 
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1 CERTIFICATE OF SERVICE 

2 Pursuant to NRCP Rule S(b), I hereby certify that I am an employee of ALLISON 

3 MacKENZIE, LTD. , Attorneys at Law, this document applies to Case Nos. CV1902-348; -349; 

4 and -350; and that on this date, I caused the foregoing document to be served to all parties to this 

5 action by: 

6 ✓ - -

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 ✓ 

25 

26 

27 

28 Ill 

Electronic transmission 

Paul G. Taggart, Esq. 
David H. Rigdon, Esq. 

Timothy D. O'Connor, Esq. 
TAGGART & TAGGART, LTD. 

Paul@legaltnt.com 
David@legaltnt.com 
Tim@legaltnt.com 

James Bolotin, Esq. 
ATTORNEY GENERAL'S OFFICE 

jbolotin@ag.nv.gov 

Don Springmeyer, Esq. 
Christopher W. Mixson, Esq. 

WOLF, RIFKIN, SHAPIRO, et al. 
dspringmeyer@wrslawyers.com 

cmixson@wrslawyers.com 

Debbie Leonard, Esq. 
LEONARD LAW, PC 

debbie@leonardlawpc.com 

John E. Marvel, Esq. 
Amber Konakis 
Paul Paschelke 

iohnmarvel@marvellawoffice.com 
amberkonakis@marvelllawoffice.com 
paulpaschelke@firstcommerceilc.com 

Wendy Lopez 
Judicial Assistant 

wlopez@whitepinecountynv.gov 

Placing a true copy thereof in a sealed postage prepaid envelope, in the United States 
Mail in Carson City, Nevada [NRCP 5(b)(2)(B)] 

Beth Mills, Trustee 
Marshall Family Trust 

HC 62 Box 62138 
Eureka, NV 89316 
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Courtesy Copv to Chambers: 
Hon. Gary D. Fainnan 

Department Two 
P.O. Box 151629 
Ely, NV 89315 

DATED this 21st day of May, 2020. 

4852-7446-9308, v. 1 

4 
JA2811



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

N 
0 

11 
r--
°' 12 00 

> 00 z ..... 
. °' E 13 0 r;- 0 

·- N u U 00 .J 
• c: oo "N 14 Clo ~ c:: 

E-< "' tr) ., 
.....:l @ r-- -'< u r-- u - ~"' 15 i:.a • . . E 
~ \0 ~ C 

N ~""' o z '° "' 16 U-l X ;..:::: :,,:: ogca 
U t:Q N@) 

"' c:i 9 :>' 17 ~ ·t'--"' z o..._~-:-: 
04)---~ 18 Cl) ., tr) ., 

::st:~-5 
~Cll ~ -o ::: " <l'. 19 0 ., 

:§ § ~ 
-~ -g_ ~ 

20 (::) ., ' - U'..l .c ., 
t~ 
0 z 21 

N 
0 
~ 22 

23 

24 

25 

26 

27 

28 

NO. 
FILED 

Case No. CV-1902-348 
(consolidated with Case Nos. MAY 2 1 2020 
CV-1902-349 and CV-1902-350) 

~ Dept. No. 2 By 

IN THE SEVENTH JUDICIAL DISTRICT COURT 

OF THE STATE OF NEVADA IN AND FOR 

THE COUNTY OF EUREKA 

TIMOTHY LEE BAILEY and 
CONSTANCE MARIE BAILEY; FRED 
BAILEY and CAROLYN BAILEY; IRA 
R. RENNER, an individual, and 
MONTIRA RENNER, an individual; and 
SADLER RANCH, LLC, 

Petitioners, 

vs. 

TIM WILSON, P.E., Nevada State 
Engineer, DIVISION OF WATER 
RESOURCES, DEPARTMENT OF 
CONSERVATION AND NATURAL 
RESOURCES, 

Respondent, 

EUREKA COUNTY; DIAMOND NATURAL 
RESOURCES PROTECTION AND 
CONSERVATION ASSOCIATES, J&T 
FARMS, GALLAGHER FARMS, JEFF 
LOMMORI, M&C HAY, CONLEY LAND & 
LIVESTOCK, LLC, JIM AND NICK 
ETCHEVERRY, TIM AND SANDIE HALPIN, 
DIAMOND VALLEY HAY CO., MARK 
MOYLE FARMS, LLC, D.F. AND E.M. 
PALMORE FAMILY TRUST, BILL AND 
PATRICIA NORTON, SESTANOVICH HAY 
& CATTLE, LLC, JERRY ANDERSON, BILL 
AND DARLA BAUMANN, et al., 

Respondents/Intervenors. 

___________________ .! 

EUREKA COUNTY'S JOINDER TO DNRPCA INTERVENORS' MOTION FOR STAY 
PENDING APPEAL OF ORDER GRANTING PETITIONS FOR JUDICIAL REVIEW OF 

STA TE ENGINEER ORDER 1302 

1 
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1 EUREKA COUNTY, by and through its counsel of record, ALLISON MacKENZIE, LTD. 

2 and THEODORE BEUTEL, ESQ., EUREKA COUNTY DISTRICT ATTORNEY, hereby joins in 

3 DNRPCA Intervenors' Motion for Stay Pending Appeal of Order Granting Petitions for Judicial 

4 Review of State Engineer Order 1302, dated May 14, 2020. EUREKA COUNTY also supports the 

5 State Engineer's Joinder to DNRPCA Intervenors' Motion for Stay Pending Appeal of Order 

6 Granting Petitions for Judicial Review of State Engineer Order 1302 and comments stated therein, 

7 dated May 19, 2020. 

8 AFFIRMATION 

9 The undersigned hereby affirms that this document DOES NOT contain a social security 

10 number. 

11 DATED this 2l5t day of May, 2020. 

12 

13 

14 

15 

16 

17 

18 

19 BY: 

20 

21 

22 

23 

24 

25 

26 

27 

28 

KAREN A. PETERSON, ESQ. 
Nevada State Bar No. 0366 
ALLISON MacKENZIE, LTD. 
402 N01th Division Street 
Carson City, Nevada 89703 

- and-

EUREKA COUNTY DISTRICT ATTORNEY 
701 South Main Street 
Post Office Box 190 Eme-
THEODORE BEUTEL, ESQ . 
Nevada State Bar No. 5222 

Attorneys for EUREKA COUNTY 

2 
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1 

2 

CERTIFICATE OF SERVICE 

Pursuant to NRCP Rule 5(b), I hereby certify that I am an employee of ALLISON 

3 MacKENZIE, LTD., Attorneys at Law, this document applies to Case Nos. CV1902-348; -349; 

4 and -350; and that on this date, I caused the foregoing document to be served to all paities to this 

5 action by: 

6 _✓_ 

7 

8 

9 

10 

23 

24 ✓ 

25 

26 

27 

28 Ill 

Electronic transmission 

Paul G. Taggart, Esq. 
David H. Rigdon, Esq. 

Timothy D. O'Connor, Esq. 
TAGGART & TAGGART, LTD. 

Paul@legaltnt.com 
David@legaltnt.com 
Tim@legaltnt.com 

James Bolotin, Esq. 
ATTORNEY GENERAL'S OFFICE 

jbolotin@ag.nv.gov 

Don Springmeyer, Esq. 
Christopher W. Mixson, Esq. 

WOLF, RIFKIN, SHAPIRO, et al. 
dspringmeyer@wrslawyers.com 

cmixson@wrslawyers.com 

Debbie Leonard, Esq. 
LEONARD LAW, PC 

debbie@leonardlawpc.com 

John E. Mai·vel, Esq. 
Amber Konakis 
Paul Paschelke 

johnmarvel@marvellawoffice.com 
ainberkonakis@marvelllawoffice.com 
paulpaschelke@firstcommercellc.com 

Wendy Lopez 
Judicial Assistant 

w lopez@whitepinecountyn v. gov 

Placing a true copy thereof in a sealed postage prepaid envelope, in the United States 
Mail in Carson City, Nevada [NRCP 5(b)(2)(B)] 

Beth Mills, Trustee 
Marshall Family Trust 

HC 62 Box 62138 
Eureka, NV 89316 
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Courtesy Copy to Chambers: 
Hon. Gary D. Fairman 

Department Two 
P.O. Box 151629 
Ely, NV 89315 

DATED this 2l51 day of May, 2020. 

4839-3880-6205, V. 1 
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Baileys’ Opposition to DNRPCA’s Motion for Stay Pending Appeal  

This Opposition is based on the following Memorandum of Points and Authorities, all 

papers and pleadings related to this matter currently on file with the Court, and any oral 

argument the Court may entertain at hearing of DNRPCA Intervenors’ Motion for Stay Pending 

Appeal of Order Granting Petitions for Judicial Review of State Engineer Order 1302 

(hereinafter, the “Motion”).  

MEMORANDUM OF POINTS AND AUTHORITIES 

I. FACTUAL AND PROCEDURAL BACKGROUND 

On January 11, 2019, the State Engineer adopted and entered Order 1302, approving the 

Diamond Valley Groundwater Management Plan (“GMP”). On February 11, 2019, the Baileys, 

and separately Ira R. & Montira Renner and Sadler Ranch, LLC, filed Notices of Appeal and 

Petitions for Review of State Engineer Order 1302.  After briefing and oral arguments, on April 

27, 2020, the Court entered its Findings of Fact, Conclusions of Law, and Order Granting 

Petitions for Judicial Review (hereinafter, the “Order”).  In its Order, the Court correctly held 

that, inter alia, Order 1302 is arbitrary and capricious due to the GMP’s clear violation of 

Nevada law, and granted the petitions for review, resulting in the reversal of Order 1302 and 

overturning of the GMP, effective upon the immediate filing on April 29, 2020, of the Baileys’ 

Notice of Entry of Order.  

On May 14, 2020, DNRPCA filed its Notice of Appeal of the Order to the Nevada 

Supreme Court (hereinafter, the “Appeal”). During the pendency of the Appeal, DNRPCA seeks 

to stay this Court’s Order, and therefore return the GMP into full force and effect. Because 

reinstating the GMP would irreparably harm the Baileys and because DNRPCA is unlikely to 

prevail on the merits of its appeal of this Court’s Order, the Court should deny the Motion. 

II. LEGAL ARGUMENT 

A. Standard For A Stay Pending Appeal. 

DNRPCA argues that while an appeal is pending from a final order that grants, dissolves, 

or denies an injunction, the district court “may stay, suspend, modify, restore, or grant an 

injunction on terms for bond or other terms that secure the opposing party’s rights.” Motion at 3 
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Baileys’ Opposition to DNRPCA’s Motion for Stay Pending Appeal  

(citing NRCP 62(c)).  However, the Court’s Order from which DNRPCA appeals is not an 

injunction, it is an order granting a petition for judicial review of, and overturning, a final agency 

action.  Nor is this Court’s Order a final judgment subject to the automatic 30-day stay of 

enforcement pursuant to NRCP 62(a)(1).  In fact, if DNRPCA is correct that this Court’s Order 

provides injunctive relief, then it would be subject to NRCP 62(a)(2)’s exclusion of the 

automatic stay for orders granting injunctive relief. 

Therefore, the standard of review for a stay pending appeal pursuant to Nev. R. App. P. 

8(c) is most applicable to the Court’s consideration of the Motion. See e.g. Fritz Hansen A/S v. 

Eighth Judicial Dist. Court, 116 Nev. 650, 657, 6 P.3d 982, 986 (2000).  Pursuant to NRAP 8(c), 

the court should generally consider the following factors: (1) whether the object of the appeal 

will be defeated if the stay is denied; (2) whether appellant will suffer irreparable or serious 

injury if the stay is denied; (3) whether respondent will suffer irreparable or serious injury if the 

stay is granted; and (4) whether appellant is likely to prevail on the merits of the appeal. NRAP 

8(c).  The movant must “present a substantial case on the merits when a serious legal question is 

involved and show that the balance of equities weighs heavily in favor of granting the stay.”  

Fritz Hansen A/S, 116 Nev. at 659 (emphasis added). 

B. The Circumstances Here Do Not Warrant Reinstatement Of The GMP. 
 

DNRPCA cannot show that the balance of equities weighs heavily in favor of granting 

the stay and reinstating the GMP, and as such, has failed to meet its burden. Therefore, 

DNRPCA’s Motion should be denied.  

1. The Baileys Will Suffer Irreparable And Serious Injury If The Stay Is 
Granted And the Groundwater Management Plan Reinstated.  

 
Due to the GMP’s reduction in water rights to “shares,” which are further reduced via 

annual reductions to “allocations” of water per share, the GMP causes the Baileys to suffer 

serious and irreparable injury when it is in effect.  As this Court determined in its Order, the 

GMP results in the deprivation of property rights, particularly of senior water rights users, and 

results in other harms to water rights and resources because of its myriad violations of Nevada 
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Baileys’ Opposition to DNRPCA’s Motion for Stay Pending Appeal  

law.  DNRPCA is simply wrong to allege in the Motion that the Baileys will suffer no harm 

should the GMP be reinstated. 

The GMP irreparably harms the Baileys because it irreparably harms their senior water 

rights.  As the Court found, the GMP’s formula for converting water rights to shares “does not 

give senior right holders all of the water to which their priority permit/certificate entitles [them.]”  

Order at 8:9–12.  As the Court noted, “priority of a water right is the most important feature” and 

“priority in a water right is property in itself.”  Id. at 25, 26.  Therefore, the Court found, “the 

loss or reduction of any water associated with the senior right can significantly harm the holder.”  

Id. at 26 (emphasis added).  The inescapable conclusion this Court came to was that the GMP’s 

mandatory reduction of the amount of water allocated to senior water rights’ holders “effectively 

ignore[s] 150 years of the principle of ‘first in time, first in right’….”  Id.  To reinstate the GMP 

by granting DNRPCA’s Motion would therefore reinstate this irreparable harm to the Baileys’ 

senior water rights by denying them the use of these valuable property rights in violation of law. 

In addition to the irreparable harm to the Baileys’ senior groundwater rights, the Court 

also found that the GMP impairs the Baileys senior vested water rights in violation of NRS 

533.085(1).  Order at 23–24.  As the Court found, the GMP on its face fails to reduce the harm 

caused by over-pumping of the aquifer, and therefore aggravates the depleted groundwater basin 

to the detriment of senior vested surface water rights that depend on the groundwater aquifer.  Id.  

DNRPCA claims the Baileys’ vested rights are not harmed by the GMP because of the existence 

of the Baileys’ Permit No. 63497, which DNRPCA incorrectly claims is a “mitigation” right.  

Motion at 11.  But that water right is not a mitigation permit.  It was not issued pursuant to the 

State Engineer’s mitigation order, it does not fully replace the total amount of the Baileys’ vested 

water right, and its priority date is roughly a century junior to the Baileys’ vested water right.  

Therefore, it cannot mitigate the harm to the Baileys that this Court found would result from the 

GMP. 

This harm to the Baileys water rights is per se irreparable harm because it is harm to their 

property.  “Nevada law is clear that appurtenant water rights are a separate stick in the bundle of 

JA2819



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

 

 -5-  

Baileys’ Opposition to DNRPCA’s Motion for Stay Pending Appeal  

rights attendant to real property.”  Dermody v. City of Reno, 113 Nev. 207, 212, 931 P.2d 1354, 

1358 (1997); Adaven Mgmt. v. Mt. Falls Acquisition Corp., 124 Nev. 770, 774, 191 P.3d 1189, 

1192 (2008).  “Real property and its attributes are considered unique and loss of real property 

rights generally results in irreparable harm.” Dixon v. Thatcher, 103 Nev. 414, 416, 742 P.2d 

1029, 1030 (1987) (emphasis added). 

DNRPCA’s offer to exclude the Baileys from the reinstatement of the GMP’s illegal 

mandatory reduction of the Baileys’ senior water rights does not address additional irreparable 

harm threatened by the GMP.  In addition to the direct irreparable harm to the Baileys’ water 

rights resulting from the reduction of their senior rights to smaller shares and allocations, 

reinstatement of the GMP would also cause irreparable harm to the Baileys by allowing for 

unfettered trading of water shares, including by permitting traded shares to be pumped from 

areas that could harm the Baileys.  As this Court found, the GMP will result in another 35 years 

of overpumping of the Diamond Valley aquifer’s 30,000 acre-foot perennial yield.  Order at 9.  

The overpumping of the groundwater aquifer is responsible for the harm to the Baileys’ vested 

water rights, and as the Court correctly found, continued pumping in excess of the perennial 

yield of the basin harms the Baileys’ senior vested water rights.  Excluding the Baileys from the 

GMP’s reductions to groundwater permits would not address this irreparable harm to the aquifer 

and to the Baileys’ vested rights. 

The Court also ruled that the GMP violates the fundamental doctrine of beneficial use.  

Order at 21–23.  This violation of the beneficial use requirement also causes irreparable harm to 

the Baileys.  The GMP’s banking and trading scheme applies not only to certificated water rights 

that have been put to actual use, but also to permitted water rights that have not been “proved 

up” by actual use.  The GMP therefore violates the fundamental principle of western water law 

that beneficial use depends on actual use of water.  Order at 21 (citing Bacher v. State Engineer, 

122 Nev. 1110, 1116, 146 P.3d 793 (2006)).  The GMP violates the beneficial use requirement 

by allowing banking of shares derived from unperfected permitted water rights and any water 

rights not used in a given irrigation season, which can then be transferred to others.  Absent the 
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GMP, water not pumped in one year would not be allowed to be saved and pumped in the future.  

Should the Court grant the Motion and reinstate the GMP, the Baileys would be irreparably 

harmed because the owners of banked shares––derived from unused certificated water rights 

and/or unperfected paper water rights––would be free to transfer them to others, increasing 

demand on the aquifer and continuing to harm the Baileys’ senior water rights, all in violation of 

Nevada law.  For example, after Year 1 (2019) of GMP implementation, there are now 

approximately 25,614 acre-feet of “banked” water in the aquifer.  See Exhibit 13 to Motion, CY 

2020 Share Ledger, sum of “2019 Banked” column
1
.  The new allocations for 2020 allow for 

73,702 acre-feet to be pumped.  Id., sum of “2020 Allocation” column.  Adding those together 

means that, if the GMP were to be reinstated, there could be 99,316 acre-feet pumped from the 

aquifer by new allocations and banked water in the 2020 irrigation season alone. 

It is likely that another reason the monitoring wells show slight stabilization in the basin 

water levels (in addition to the fact that mother nature provided substantial precipitation in 2019) 

is because there was not yet any banked water to be pumped in 2019; there was only the Year 1 

allocations.  Now, there is banked water that can be pumped in addition to the annual allocation 

under the GMP, putting the basin at risk of even more pumping than historic baseline pumping of 

approximately 76,000 acre-feet annually.  There is no provision in the GMP that limits annual 

pumping or banking––as long as one can secure an “allocation” it can be pumped today or 

banked for pumping later.  Because the banking of water shares continues to expand the threat of 

future increased pumping above the new annual water allocations, the GMP constitutes an 

ongoing threat of irreparable harm. 

Reinstatement of the GMP would also threaten irreparable harm to the Baileys by 

allowing groundwater pumping to be transferred among wells, including brand new wells, 

without first requiring the completion of statutory procedures meant to protect water rights 

                                            

1 Interestingly, the share register does not provide a total amount for this column as it does for others.  Nor 

does it provide a total amount of the “Remaining” column, which would provide the total allocation plus banked 

water available to be pumped under the GMP. 
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holders from potential harm from changes in pumping amounts and locations throughout 

Diamond Valley.  See Order at 9 (noting that under the GMP, the State Engineer may only 

review a proposed transfer of the point of diversion or place of use of a water right allocation if 

the new well could exceed the pumping volume of the original water right or if excess water 

pumped beyond the volume allowed for an existing well would conflict with existing rights).  

These procedures are found in, among others, NRS 533.325 and 533.345.  As the Court 

explained, “The State Engineer is required to review a temporary change application regardless 

of the intended use of the water to determine if it is in the public interest and does not impact the 

water rights used by others.  If a potential negative impact is found, the application could be 

rejected.”  Order at 37:7–11.  The GMP does away with these statutory review procedures, and 

the Court therefore correctly found the State Engineer to have acted arbitrarily and capriciously 

in approving the GMP because it permits violations of these procedural safeguards.  Order at 39 

(“The State Engineer’s vital statutory oversight authority to ensure the temporary change is in the 

public interest or that the change does not impair water rights held by other persons is otherwise 

lost.”) (emphasis added).  Reinstatement of the GMP’s liberal transfer of water rights without the 

necessary statutory oversight of the State Engineer threatens to irreparably harm the Baileys. 

Despite DNRPCA’s summary statement to the contrary, reinstatement of the GMP would 

irreparably harm the Baileys.  In addition to the obvious harm to the Baileys’ senior groundwater 

certificates, the GMP also harms the Baileys’ senior vested surface water rights by violating the 

bedrock beneficial use doctrine.  DNRPCA’s offer to reinstate the GMP but to exclude the 

Baileys from the GMP’s reduction of their senior groundwater rights would nonetheless 

irreparably harm the Baileys because it would allow others to trade and/or bank their unused 

water rights in violation of the bedrock beneficial use requirement, and it would allow others to 

pump groundwater from locations that threaten to irreparably harm the Baileys without first 

completing the statutory water rights change applications procedures meant to protect against 
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such harms.
2
  The Court should therefore deny the Motion to Stay. 

2. The Object Of The Appeal Will Not Be Defeated If The Stay Is 
Denied. 
 

DNRPCA alleges that absence of a stay could result in increased pumping, which would 

defeat the purpose of NRS 534.037 and the groundwater management plan process.   Motion at 

4.  DNRPCA also alleges that the GMP was designed to stabilize groundwater levels and 

economic activity in Diamond Valley.  Id.  It claims that these are the object of the appeal that 

will be defeated if the GMP is not reactivated during the pendency of the appeal.  However, none 

of this will be permanently defeated during the appeal. 

DNRPCA bases its argument on its unfounded claims that the GMP was responsible for 

estimated reductions in pumping going back several years before the GMP was even in effect 

and that these positive effects will be lost forever if the GMP is not immediately reactivated.  It 

defies reality to claim that the initial implementation of the GMP during the 2019 season––when 

there were no penalties for non-compliance––could have the retroactive effect of reducing 

pumping in 2017 and 2018.  The truth is that the observed stabilization in the aquifer water level 

in 2019 reflects the hydrologic reality that mother nature provided substantial precipitation in 

2019.  It is the natural precipitation, not the GMP, that can be credited with the reduced demand 

on the aquifer in the recent past.  In years when mother nature provides water from the sky, 

farmers pump less from the ground.  These high precipitation years also recharge the aquifer, and 

combined with the reduced demand for irrigation pumping, contribute to the stabilization of 

aquifer water levels.  Furthermore, in addition to reduced demand because of precipitation, it is 

                                            

2 DNRPCA’s offer to exclude the Baileys from the GMP’s mandatory reductions also suggests that should 

the Court grant such relief, the Baileys would also be precluded from enjoying any “benefits” of the GMP, such as 

the alleged water “banked” by the Baileys in 2019.  For the record, the Baileys did not request to bank any of their 

unused water in 2019.  Any so-called banked water shown on the 2020 GMP water banking ledger for the Baileys is 

only a result of the fact that the Baileys did not need to pump their full water duty during the 2019 irrigation season 
because of the specific hydrologic conditions, namely mother nature provided precipitation that was taken up by the 

Baileys’ crops so that they did not need to beneficially use their entire permitted water rights.  The difference in their 

permitted amounts and their actual pumping was automatically registered as “banked” water.  The Baileys would 

prefer that any water not pumped in 2019 simply be left in the aquifer as conserved water, not available to be traded 

or sold in order to be removed in the future. 
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highly likely that a large portion of water “banked” in 2019 is actually the result of the large 

amount of unperfected paper water rights, which would not have otherwise been pumped had the 

GMP’s trial Year 1 not been implemented.  

DNRPCA wrongly assumes that failure to reinstate the GMP will result in more 

pumping.   Under the drought conditions of 2016, pumping for irrigation was approximately 

76,000 acre-feet, which served as the baseline pumping for the GMP.  Under the GMP, the 

combination of the water “banked” during the 2019 season and the 2020 share allocations would 

allow as much as 99,316 acre-feet to be pumped––for any purpose, from any place and at any 

time in the future, more than 23,000 acre-feet more than in the drought year baseline.  In other 

words, it is the GMP, not the status quo, that threatens to allow increased pumping. 

DNRPCA’s Motion makes wide-ranging claims about the devastation of the entire way 

of life in Diamond Valley and Eureka should the Court not reinstate the GMP.  The Motion lacks 

perspective in this regard: the Diamond Valley aquifer, as the Court found, has experienced 

extreme over-pumping for at least four decades.  That over-pumping is the result of the State 

Engineer’s original sin of granting too many groundwater permits and the failure to properly 

manage the basin under its existing authorities for decades.  Now, DNRPCA asks the Court to 

believe that maintaining this multi-decade status quo for the relatively short time it will take for 

the appeal to run its course will somehow devastate the Diamond Valley economy and way of 

life.  That argument is a red herring––it relies entirely on DNRPCA’s fundamentally flawed 

assumption that if the GMP is not reinstated, then immediate curtailment by priority will ensue.  

But, as the Court has explained, there are myriad options available other than the illegal GMP or 

strict curtailment by priority. 

DNRPCA’s argument that the object of its appeal will be defeated absent reinstatement 

of the GMP also lacks the perspective of the long horizon of the GMP itself.  Under the GMP, 

reduction of the new annual allocations does not reach its final amount of 34,000 acre-feet for 

another three decades.  And even then, as described above, that is only a reduction of new 

allocations, but it does not account for the pumping of banked water that would also be taking 
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place each and every year over and above the new allocations.  The GMP, therefore, does not 

automatically reduce pumping such that failure to reinstate it during appeal risks any immediate 

damage to the aquifer.  The only immediate damage would be experienced by senior water rights 

holders should the GMP be reinstated. 

The object of the appeal is overturning this Court’s Order so that the GMP can go into 

effect to gradually and incrementally reduce demand on the groundwater aquifer over three 

decades or more by taking water from senior water rights and providing it to junior water rights.  

The data presented in DNRPCA’s Motion does not conclusively demonstrate that the GMP has 

automatically stabilized groundwater levels, it only reflects the hydrologic reality that 2019 was 

an exceptionally wet year and resulted in less agricultural demand on the aquifer.  It is simply not 

the case that the absence of the GMP’s illegal senior water rights reduction and water marketing 

scheme during the appeal will defeat the long-term purpose of the GMP should DNRPCA prevail 

in its appeal.  The GMP can simply be reinstated at that time.  Additionally, DNRPCA’s Motion 

fails entirely to address the much more likely scenario that the Supreme Court upholds this 

Court’s Order, and the resulting chaos that would ensue had the GMP been in effect during the 

entire appeal: unlike the present situation where there has been only one trial year of the GMP, 

there would have been multiple years of banking and trading––resulting in multiple years of 

violation of fundamental water laws––that would have to be somehow unraveled.  Instead, if the 

Court denies the Motion, the pre-GMP status quo would not result in any complicated water 

marketing transactions during the pendency of DNRPCA’s appeal. 

3. DNRPCA Will Not Suffer Irreparable Or Serious Injury If The Stay 
Is Denied.  
 

The harms alleged to be faced by DNRPCA and the intervenors should the Court not 

reinstate the GMP are entirely of their own making and do not support the relief requested in the 

Motion.  DNRPCA argues it will suffer irreparable injury should the GMP not be reinstated 

because of the threat of curtailment by priority and based upon the investments that are alleged to 

have been made in reliance on the GMP.  Motion at 6–7.   
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It is not at all clear that absent reinstatement of the GMP, immediate curtailment of 

groundwater use by priority in Diamond Valley will follow.  To the contrary, there is still over 

50% of the 10 year period under NRS 534.037 for the creation of a GMP that complies with law 

before the State Engineer is mandated to curtail by priority.  There is no indication that the State 

Engineer would immediately order curtailment while the appeal of this Court’s Order is 

underway, in light of the fact that the over-pumping of Diamond Valley has been occurring for 

decades without any curtailment by priority.  DNRPCA’s argument continues with the same 

logical fallacy that plagued its defense of the GMP before this Court: that the choice is a binary 

one between either the GMP and its violations of Nevada water law or immediate curtailment by 

priority.  That is simply not the case.  The Court’s Order simply returned the valley to the status 

quo that had existed for at least four decades before the GMP’s first trial year.  Therefore, 

DNRPCA has failed to meet its burden to show that it will suffer irreparable harm should the 

Court not grant the Motion to stay the Order pending appeal. 

DNRPCA also claims it will suffer irreparable harm if the GMP is not reinstated because 

many farmers in Diamond Valley made investments in their farming operations in reliance on the 

GMP.  Motion at 7.  That, however, is neither irreparable harm nor is it sufficient to reinstate the 

GMP in light of the obvious legal shortcomings of the GMP.  Any investments or farming 

decisions solely made in order to increase banking of unused water were done at the farmer’s 

own risk.  This is particularly true with respect to the DNRPCA Intervenors, who were very 

much aware of the risk that the GMP would be overturned upon judicial review because they are 

parties to this review proceeding.  The Bailey Petitioners’ and others’ opposition to the GMP was 

publicly known for many years before they were able to challenge it.  Irrigators are, of course, 

always encouraged to upgrade their operations to be more efficient, and the Court’s Order would 

not affect that recommendation.  DNRPCA’s allegation that this Court created chaos because of 

the appropriate reversal of the GMP lays the blame upon the wrong feet.   

Furthermore, none of the investments that may have been made in reliance on the GMP 

were in fact required to have been made.  As the Court is aware, 2019 was the first year of GMP 
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implementation, and during that first year there is no penalty for non-compliance with the 

provisions of the GMP.  Finally, except for the requirement to install a new meter (which also 

includes a process for securing a variance to exempt a farmer from that requirement), none of the 

investments described in the Motion were actually required by the GMP. 

DNRPCA asserts that the Order has resulted in “considerable uncertainty” among 

Diamond Valley irrigators as to management of the basin and the rules that govern their water 

use.  Motion at 8.  There is no such uncertainty: the GMP is not in effect because this Court 

reversed the State Engineer’s approval of it.  The basin is subject to the relevant provisions of the 

NRS governing groundwater withdrawals, primarily Chapters 533 and 534.  If DNRPCA has 

legal questions about the management of the Diamond Valley basin, those questions are more 

appropriately directed to their legal counsel and/or the State Engineer.  To the extent any 

uncertainty exists, a stay of the Court’s Order and reinstatement of the GMP is not necessary; 

instead, DNRPCA could simply ask this Court to clarify whether, despite the Court’s very clear 

order reversing the approval of the GMP, the GMP is still in effect. 

DNRPCA argues that it will suffer irreparable injury if the GMP is not reinstated because 

it may call into question whether State Engineer Order Nos. 1305 and 1305a are still in effect.  

Motion at 8.  Again, that is a question for the State Engineer, not this Court; and it is certainly 

not a justification for reinstating the GMP.  Orders 1305 and 1305a were issued by the State 

Engineer to clarify that unperfected groundwater permits would not be required to request 

extensions of time to prevent forfeiture in Diamond Valley through July 2024.  Reversal of the 

GMP does not, on its face, alter the State Engineer’s decision in Order 1305/1305a to pause 

forfeiture proceedings for unperfected water permits in Diamond Valley.  Instead of 

reinstatement of the GMP, DNRPCA should instead simply ask the State Engineer to clarify that 

these orders will remain in effect pending DNRPCA’s appeal of this Court’s Order. 

DNRPCA also argues that absent reinstatement of the GMP, the water manager’s 

“oversight” of the GMP process will be lost.  Motion at 10.  It is not entirely clear what that 

oversight entails, and it is highly unlikely that any loss of such oversight would constitute 
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irreparable harm.  The State Engineer has the primary obligation to manage and oversee water 

use in the basin, and that primary management and oversight will continue uninterrupted on 

appeal. 

4. DNRPCA Is Not Likely To Prevail On The Merits In The Appeal.  
 

DNRPCA argues that the Court’s Order is likely to be overturned on appeal because of 

fundamental errors in the Court’s analysis.  Motion at 12.  DNRPCA’s argument is primarily a 

conclusory restatement of its general argument from its Answering Brief herein that relies on the 

assumption that curtailment by priority is the only alternative to this specific GMP.  The only 

concrete example of these alleged errors discussed in the Motion is DNRPCA’s claim that the 

Court’s Order makes two irreconcilable rulings: that the State Engineer properly determined that 

the GMP would allow for removal of the CMA designation on the one hand, but that the GMP’s 

failure to bring the aquifer into balance and the resulting harm to the Baileys’ and Sadler’s vested 

surface water rights rendered the State Engineer’s approval of the GMP arbitrary and capricious.  

Motion at 11.  A true reading of the Court’s Order reveals no inconsistency in these 

determinations.  In effect, the Court’s Order explains that, pursuant to NRS 534.037, the State 

Engineer has considerable discretion to make and remove a CMA designation, and to review a 

GMP to determine whether it will achieve the goal of removing the CMA designation.  Order at 

15–16.  However, that is a different issue than whether the GMP will aggravate or continue 

adverse impacts to senior vested water rights.  That issue was addressed in a different, later 

section of the Order.  See Order at 23–25.  There, the Court explains that the GMP violates NRS 

533.085(1)’s prohibition on impairment of vested rights because it “fails on its face to reduce the 

harm caused by overpumping and aggravates the depleted water basin.”  Id. at 24.  These are two 

distinct lines of inquiry, and the Court’s conclusion that the State Engineer’s determination that  

the GMP will allow removal of the CMA designation is not in conflict with its conclusion that 
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the GMP illegally impairs vested water rights.  Therefore, DNRPCA is not likely to prevail on 

the merits of its appeal of the Order on this basis. 

Furthermore, the Motion does not even attempt to explain how the Court could have 

possibly made an error in finding that the GMP violates the fundamental principles of prior 

appropriation and beneficial use.  As the Court’s Order notes, each of the Respondents has 

admitted that the GMP violates the prior appropriation doctrine by reducing the water rights of 

senior water rights holders, and DNRPCA’s argument that the Court’s ruling is in error simply 

restates the same points already considered and rejected by the Court.  The Court’s Order also 

makes crystal clear that the GMP’s banking and trading scheme violates the beneficial use 

requirement and the statutory requirement that the State Engineer must review each and every 

proposed change in point of diversion, place of use or manner of use of a water right.  Any of 

these legal deficiencies, by itself, is enough to invalidate the GMP, yet DNRPCA has not 

addressed either in its Motion. 

5. There Is Potential Harm To The Public Interest If GMP Were 
Reinstated.  

 
The public interest weighs heavily in favor of denying the Motion.  Because the GMP 

was found to violate various provisions of law, this Court reversed and overturned Order 1302, 

terminating the GMP.  DNRPCA now asks the Court to effectively reinstate a patently illegal 

water management scheme, if not for the entire valley than at least for all water users except the  

Baileys, Renners, and Sadler Ranch.  Because the GMP violates the law and threatens to cause 

irreparable harm, it would be against the public interest to reinstate it, even if the Petitioners 

were excluded from the permit reduction mandate.  

 

/// 

/// 
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III. CONCLUSION 

For the foregoing reasons, the Bailey Petitioners respectfully request this Court to deny 

DNRPCA’s Motion based on DNRPCA’s failure to meet its burden of granting a stay.  
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1 MEMORANDUM OF POINTS AND AUTHORITIES

2 DNRCPA Intervenors’ Motion for Stay Pending Appeal of Order Granting Petitions for Judicial

3 Review of State Engineer Order 1302 (the “Motion”) is nothing more than an attempt to re-litigate the

4 merits of the case using unsubstantiated and unverified extra-record information about the efficacy of

5 the Diamond Valley Groundwater Management Plan (“DVGMP”). But this information has nothing to

6 do with the key point at issue in this case — that the State Engineer’s approval of the DVGMP violated

7 Nevada’s long-standing doctrine of prior appropriation and was, therefore, arbitrary and capricious. As

$ this Court correctly noted, this key fact was not just undisputed during the course of the litigation, it was

9 openly and explicitly acknowledged by the State Engineer himself.1 Thus, to succeed on appeal,

10 Respondents2 bear the heavy burden of convincing the Supreme Court to overturn 150 year-old

11 foundational doctrine of Nevada’s water law.3

12 Respondents’ burden is made even more difficult by their own prior public statements regarding

13 the legality of the DVGMP. In a 2016 presentation to his peers in the other western states, State Engineer

14 King publicly acknowledged that the DVGMP needed a “statutory change to make [it] legal” and that

15 his office was submitting a bill draft “to do just that.”4 SB 73, introduced in the 2017 Legislature, was

16 the bill draft the State Engineer was referencing. At a hearing on the bill, Dusty Moyle, a member of

17 DNRCPA, testified that passage of SB 73 was a vital and necessary prerequisite for approval of the

18 DVGMP.5 But SB 73 failed. Another similar bill (SB 269) also failed.6 So, in addition to having to

19 persuade the Supreme Court to overturn 150 years of Nevada water law without any legislative support

20 for doing so, Respondents must also convince this Court to find the DVGMP is lawful despite their own

21 prior admissions to the contrary. This is not just a high burden; it is an insurmountable one.

22

23

24 ‘SE ROA 6 (“it is acknowledged that the GMP does deviate from the strict application of the prior appropriation doctrine.”).
2 The use of “Respondents” herein collectively refers to the State Engineer and all Inteiwenors.

25 Prior appropriation has been the basis of Nevada water law since statehood. See Lobdell i. Simpson. 2 Nev. 274 (1866).
JASON KING, THE AUSTRALIAN APPROACH TO WATER MANAGEMENT A PILOT PROJECT [N DIAMOND VALLEY, NEVADA al

Slide 21 (September 26, 2016, Western State Engineer’s Annual Conference).26 PET ADD 022.
Respondents’ position is that even if SB73 or S3269 had been approved, the DVGMP would still be invalid since it would

27 represent a legislative taking of private property without just compensation in violation of Article I, Section 8 of the Nevada
Constitution and Amendment V of the United States Constitution. The DVGMP also violates Article 1, Section 22 of thc

28 Nevada Constitution which prohibits the taking of private property from one private party for the sole purpose of conveying
it to another private party.
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1 DNRCPA alleges that the Court’s April 2020 Order has created an emergency in the basin which

2 justifies staying the order during the pendency of the appeal. But, as the Court is well aware, the junior

3 priority irrigators in Diamond Valley have had decades to correct the over-pumping problem and resisted

4 all efforts to do so. What they claim as grounds for an emergency are, in fact, nothing more than the

5 consequences of their own knowing refusal to use water properly. They have unclean hands by having

6 actively resisted the efforts of holders of vested rights to valley springs, like Sadler and Renner, to restore

7 their senior priority water rights. This has been done with the active support of Eureka County, who has

$ consistently used taxpayer money to advance the interests of one group of county citizens over another.

9 On several occasions, this Court has warned Respondents that the ongoing impairment of senior water

10 rights cannot continue. Yet they have ignored these warnings. To now argue an emergency exists, when

11 they knew all along that the DVGMP was not legal and did nothing to address the problems this Court

12 has articulated over and over, rings hollow. The emergency started decades ago when the junior priority

13 irrigators, with the implicit permission of the State Engineer, pumped so much groundwater that they

14 dried up the naturally flowing springs.

15 Because DNRCPA’s likelihood of success on appeal is vanishingly small and the equities in this

16 case favor Petitioners, the request for a stay must be denied. However, should this Court decide to grant

17 the stay, it should require DNRCPA to post a bond of not less than one million dollars to cover damages

18 Petitioners will incur during the pendency of the appeal and, if possible, exempt Petitioners from

19 complying with the otherwise illegal plan during the course of the appeal.

20 FACTUAL AND PROCEDURAL BACKGROUND

21 This Court is well versed in the factual background of the water situation in Diamond Valley.

22 For the sake of brevity, Petitioners hereby incorporate the facts already laid out in the numerous

23 pleadings and papers already on file in this case.

24 With respect to the instant Motion, on April 27, 2020, after a full briefing and a hearing on the

25 merits, this Court issued its Findings of Fact, Conclusions of Law, Order Granting Petitions for Judicial

26 Review (the “April 2020 Order”). The April 2020 Order comprehensively analyzed and decided the

27 issues raised by the parties and constituted a final judgment on the merits pursuant to NRAP 3A(b)(l).

28
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1 On April 29, 2020, Petitioners served upon Respondents a Notice of Entry of the April 2020

2 Order. Service of the Notice initiated the 30-day appeal period under NRAP 4(a)(l).

3 On May 14, 2020, DNRCPA filed and served its Notice of Appeal. Similar notices were filed

4 by the State Engineer and Eureka County on May 15, 2020, and May 21, 2020, respectively.

5 Also, on May 15, 2020, DNRCPA filed and served by electronic mail the instant Motion for Stay

6 Pending Appeal. Joinders to the Motion were filed by the State Engineer and Eureka County on May

7 19, 2020, and May 21, 2020, respectively.

2 STANDARD OF REVIEW

9 I. NRAP $(c)’s Equitable factors Apply To DNRCPA’s Request For A Stay.

10 The party requesting the stay has the burden of “show[ing] that the balance of equities weighs

11 heavily in favor of granting the stay.”7 In reviewing a motion to stay pending appeal, the Court must

12 consider the following equitable factors: (1) whether the object of the appeal will be frustrated if the

13 stay is not granted, (2) whether the party requesting the stay will suffer irreparable harm if the stay is

14 denied, (3) whether the party opposing the stay will suffer irreparable harm if the stay is granted, and

15 (4) whether the party requesting the stay is likely to succeed on the merits of the appeal.8 None of the

16 four factors carries more weight than the others; however, if one or two factors are especially strong,

17 they may counterbalance the other weaker factors.9

18 Two of the factors require the Court to determine whether parties will suffer irreparable harm.

19 “Irreparable hanu is an injury for which compensatory damage is an inadequate remedy.”° Monetary

20 damages, like those claimed by Respondents, are rarely considered to be irreparable harm. However,

21 because of its unique nature, an impairment or loss of property rights, as will be suffered by Petitioners

22 if the stay is granted, generally constitutes irreparable harm)t In Nevada, water rights are “regarded

23 and protected as real property.”2

24

25
7Hansen Eighth Jud. Dist. Ct., 116 Nev. 650, 659, 6 P.3d 982, 987 (2000) (quoting Ruiz v. Estelle, 650 F.2d 555, 565 (Sth

Cir. 1981)) (emphasis added).
8NRAP8(c).
91d.

27 10Ece1le,ice Crn. Mgmt. i Gilmore, 131 Nev. 347, 353, 351 P.3d 720, 723 (2015), citing Dixon i’. Thatche, 103 Nev.
414.415, 742 P.2d 1029, 1029 (1987) (internal quotations omitted).

28 Dixon v. Thatcher, 103 Nev. 414,416, 742 P.2d 1029, 1030 (1987)
‘2Application offilippini, 66 Nev. 17, 21—22, 202 P.2d 535, 537 (1949).
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1 DNRCPA cites to Mi/cohn Gaming Corp. v Dist. Ct.’3 to argue that the first stay factor should

2 carry the greatest weight. But Mi/co/rn Gaming is factually inapposite and dealt with a specific and

3 exceptional issue — “the unique policies and purposes of arbitration and the interlocutory nature of the

4 appeal.”4 As a petition for judicial review brought under NRS 53 3.450, the instant case is entirely

5 different than a tort case dispute over enforcement of a binding arbitration clause. Also, the appeal filed

6 by DNRCPA is an appeal from a final determination, not an interlocutory writ petition. Accordingly,

7 Mikohn Gaming ‘s over reliance on a single stay factor has little precedential value with respect to the

8 present case.

9 II. The Court Should Also Take Into Account The Unique Nature Of The Relief Granted In

10
This Case When Determining Whether To Grant A Stay.

11 DNRCPA’s Motion asks this Court to authorize the State Engineer to continue to enforce a

12 groundwater management plan that the Court has already determined is unlawful. Such an outcome

13 would be contrary to the interests ofjustice.

14 The nature of the judgment being appealed is an important consideration when determining

15 whether to grant or deny a stay pending appeal. In most civil cases, judgments consist of an award of

16 monetary damages. To maintain the status quo pending appeal, such judgements are normally stayed

17 upon the posting of a supersedeas bond.’5 However, petitions for judicial review filed pursuant to NRS

18 53 3.450 are different in nature and kind from the typical civil case. Such cases are themselves appeals

19 of a prior administrative action, not original proceedings initiated in the district court.16 Accordingly,

20 the only available remedy is an order reversing or remanding the determination of the inferior tribunal

21
— the administrative agency. Such orders are injunctive in nature — prohibiting the administrative agency

22 from taking action to enforce the order being appealed. However, because such cases oftentimes raise

23 novel questions related to the application and interpretation of the relevant governing law, the relief

24 provided by the district court is also declarative in nature — the pronouncement of an answer to a question

25 of law.

26

27 ‘3liikohn Gaming Corp. i Dist. Ct., 120 Nev. 248, 89 P.3d 36 (2004).
‘41d.

28 is NRCP 62(d).
16 NRS 533.450(1) (indicating that such actions are brought “in the nature of an appeal”).
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1 This Court’s April 2020 Order provides both forms of relief— declarative and injunctive. In the

2 Order, the Court provides the first ever judicial exposition on the nature, scope, and effect of NRS

3 534.037 and NRS 534.110(7) and their relation to the doctrine of prior appropriation.’7 After carefully

4 scrutinizing the relevant statutes and declaring that neither NRS 534.037 nor 534.110(7) exempts

5 groundwater management plans from prior appropriations, the Court then reversed the State Engineer’s

6 order approving and adopting the DVGMP.

7 The overall effect of the reversal is injunctive — prohibiting the State Engineer from enforcing

8 the DVGMP.’8 However, the injunctive relief flows from, and is contingent upon, the declarative relief.

9 This is important because, while the issuance of a stay may be appropriate in cases involving pure

10 injunctive relief, in other cases like this one, the effect of issuing a stay would be to authorize the

11 enforcement of a groundwater management plan that has been determined to be unlawful. In other

12 words, by issuing the stay the Court would, in effect, be granting the State Engineer permission to

13 enforce an otherwise illegal order.

14 ARGUMENT

15 None of the factors this Court must consider in this case support the issuance of a stay. first,

16 DNRCPA’s appeal lacks merit and is highly unlikely to succeed. Second, the denial of the stay will in

17 no way moot or otherwise frustrate the Supreme Court’s ability to hear arguments and render an

1$ enforceable decision in this matter. Third, the issuance of a stay will significantly impair Petitioners’

19 vested property rights, which under the law constitutes a defacto irreparable injury. Finally, denial of

20 the stay will not harm any party in this case, either individually or collectively, since the State Engineer

21 has adequate tools at his disposal, even without the DVGMP, to limit pumping in the basin.

22 /

23 1/

24 /

25 /

26 1/

27 17 These statutes were passed and became effective in 2011. To date, the DVGMP is the only groundwater management plar
that has been considered, drafted, and approved under the statutes.

28 18 Kress i’. Corey, 65 Nev. 1, 17, 189 P.2d 352, 360 (1948) (only judgments “which command or permits some acts to bc
done” justify consideration of a stay).
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1 I. DNRCPA’s Appeal Lacks Merit And Is Unlikely To Succeed.

2 A. This Court correctly concluded that the DVGMP violates prior appropriation

3 doctrine.

4 This Court correctly determined that “the DVGMP is contrary to Nevada water laws” and

5 expressly declined Respondents’ invitation to alter said laws.’9 This Court did not arrive at this

6 conclusion lightly or hastily. Instead, this Court carefully studied the briefs and arguments of the parties,

took the time needed to fully and independently analyze those arguments, and then self-authored a well-

8 reasoned forty-page opinion that addressed each argument in detail.

This Court’s conclusion that the DVGMP violates long-standing Nevada water law is self-

10 evident. As this Court notes, the Appellants, including the State Engineer, expressly conceded this

ii point.20 In fact, in Order 1302, the State Engineer readily acknowledged that “the GMP does deviate

12 from the strict application of the prior appropriation doctrine.”2’

13 Because the DVGMP’s violation ofprior appropriations was self-evident, Respondents were left

14 arguing that the Legislature impliedly abrogated the doctrine when it authorized the development of

15 groundwater management plans. But, as this Court correctly found, implied repeals of long-standing

16 legal doctrines are heavily disfavored.22 To determine whether an implied repeal has occurred, courts

17 “look to the text of the statutes, legislative history, the substances of what is covered by both statutes,

18 and when the statutes were amended.”23 This was exactly the analysis undertaken by the Court in this

19 case.

20 First, this Court looked at the plain text of the statutes and found that there is no express language

21 in the statute abrogating the long-standing prior appropriation doctrine.24 Instead, this Court determined

22 that “the express language of NRS 534.037 and NRS 534.110(7) do not allow a GMP to violate the

23 doctrine of prior appropriation.”25 This Court further found that there was no implied abrogation of the

24

___________________________

25
° April 2020 Order at 39.
2oj at 10-11.
21 SE ROA 6.

26 22 Washington v. State, 117 Nev. 735, 739, 30 P.3d 1134, 1137 (2001). See also ANTON[N SCALIA & BYRAN A. GARNER
READ[NG LAW: THE INTERPRETATION OF LEGAL TEXTS 327-333 (ThompsonlWest 2012).

27 23 Washington, ll7Nev.at739,30P.3dat 1137.
24 April 2020 Order at 30, 31 (“[c]learly, there is no express language in either NRS 534.037 or NRS 534.110(7) stating

2$ GMP can violate the doctrine of prior appropriation or that the doctrine is somehow abrogated.”).
25 Id. at 31 (emphasis added).
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1 prior appropriation statute, noting that “[t]he doctrine of prior appropriation can logically exist in

2 harmony with NRS 534.037 and 534.110(7) and allow for [groundwater management plans] to address

3 the water issues present in a particular CMA basin.”26

4 In fact, contrary to Respondents’ assertions, forcibly confiscating water from senior

5 appropriators to give to junior appropriators, as occurs under the DVGMP, is not the only or the best

6 method to bring an over-appropriated water basin back into balance. Instead, as the Court noted, other

7 methods exist that are consistent with prior appropriation doctrine.27 For example, a groundwater

8 management plan can provide a funding mechanism whereby junior appropriators pay to install

9 conservation equipment at the farms of more senior irrigators in exchange for the use of the saved water.

10 Or, junior appropriators could pay into a fund whose proceeds are used to buy out and retire more senior

11 rights. Both of these methods would be fully consistent with the expressed intent of the Legislature that

12 — “[p]eople withjunior rights will try and figure out how to conserve enough water under these plans.”28

13 Second, this Court reviewed the extensive legislative history of the statutes in question and found

14 that “AB 419’s Legislative history did not intend to allow either NRS 534.037 or NRS 534.110(7) to

15 repeal, modify, or abrogate Nevada’s doctrine of prior appropriation.”29 In fact, this Court found that

16 “nowhere in the Legislative history of AB 419 is one word spoken that the proposed legislation will

17 allow for a GMP whereby [a] senior right holder will have its right to use the full amount of its

18 permit/certificate reduced or that the amount of water that shall be allocated will be on a basis other than

19 by priority.”3°

20 Finally, this Court made note of the “steadfast commitment of Nevada’s courts and legislation

21 upholding the doctrine of prior appropriation and the absence of any legislative history to the contrary

22 in AB 4l9.”’ There is an abundance of Nevada precedent and history supporting this determination.32

23 1/

24

____________________________

261d.at36.
U 27 J• at 32-33

26
28 Minutes of Sen. Comm. on Government Affairs, May 23, 2011, at 16 (emphasis added).
29 April 2020 Order at 36.
30 Id. at 34.

27 311d.at35.
32 See e.g. Lobdell v. Simpson, 2 Nev. 274 (1866); Jones v. Adams, 19 Nev. 78, 6 P. 442 (1885); Reno Smelting, Milling &

2$ Reduction Works v. Stevenson, 20 Nev. 269, 21 P. 317 (1889); Application offillippini, 66 Nev. 17, 22, 202 P.2d 535, 5Y
(1949) (“The doctrine of appropriation is the settled law of this state.”).
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1 This Court’s careful and exhaustive analysis of the issue significantly reduces the likelihood that

2 Respondents will succeed on appeal. On appeal, DNRCPA bears the nearly insurmountable burden ol

3 convincing the Supreme Court that the Legislature impliedly repealed the prior appropriation doctrine

4 when it passed the legislation that would become NRS 534.037 and 534.110(7) despite the fact that: (1)

5 nothing in the text of the statutes expresses or implies a desire to repeal prior appropriation, (2) the

6 legislative history of the bill contains not a single word of testimony indicating that the Legislature

7 intended to repeal prior appropriation, and (3) effective groundwater management plans can be

8 developed under the statutes that fully comply with prior appropriation principles.

B. This Court correctly found that the DVGMP directly violated other mandatory

10 water law statutes.

11 In addition to violating Nevada’s 150-year-old prior appropriation doctrine, this Court found that

12 the DVGMP also expressly violates other mandatory provisions of state water law. For example, NRS

13 533.325 requires a water rights holder to file a change application for any change in the manner of use,

14 place of use, or point of diversion of their water right. Likewise, NRS 533.330 states that each water

15 rights permit can have only one beneficial use. Both of these provisions are mandatory and neither

16 contain any exception for water rights subject to a groundwater management plan.

17 But the DVGMP essentially converts existing water rights permits into “super permits” by

18 allowing water users to move their water between multiple points of diversion, place the water to use in

19 areas outside of the permitted place of use, and use the water for any beneficial purpose whatsoever

20 without regard for the terms of their permit. No change applications are required to perform these

21 activities. As this Court correctly noted, eliminating the requirement to file such change applications

22 means that other water users, who may be impacted by the proposed change, are deprived of any

23 opportunity to review and object to them. At the very least, this is a due process violation.

24 Because the DVGMP violates both the prior appropriation doctrine and other mandatory

25 provisions of the water law, this Court correctly held that the State Engineer’s approval of the plan was

26 arbitrary and capricious. Having made this determination, if this Court now issues the requested stay,

27 it would effectively be giving the members of DNRCPA permission to wantonly violate state law. Such

28 a result would be unjust and inequitable to all other water uses in the state. Because the DVGMP openly
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1 violates Nevada water law and actively harms holders of senior water rights, it cannot be allowed to

2 continue and DNRCPA’s motion must be denied.

3 II. The Purpose Of The Appeal Will Not Be Frustrated If The Stay Is Denied.

4 The ostensible object of DNRCPA’s appeal is to have the Supreme Court declare the DVGMP

5 to be legal and valid despite all evidence to the contrary. While this is unlikely to happen, the Supreme

6 Court’s review of the case will not be frustrated by a denial of the stay request. No argument raised by

7 the Appellants will become moot. Nor will the denial of the stay in any way limit the ability of the

$ Supreme Court to render an enforceable decision on the merits of the case. If, in the highly unlikely

9 event the Supreme Court reverses this Court’s decision and declares the DVGMP to be valid, the State

10 Engineer can easily pick up where he left off and begin enforcing the plan from that point forward.

11 In its Motion, DNRCPA attempts to transmute the object of the appeal into a claim that the goal

12 of the appeal is to reduce pumping in the basin. Specifically, DNRCPA alleges that during Year 1 of

13 the DVGMP (2019) pumping was reduced from 76,000 acre-feet to 56,339 acre-feet33 and claims that

14 this progress will be reversed if the stay is denied. But the only support for the alleged reduction in

15 pumping is two extra-record, unsubstantiated declarations.34 Neither declaration cites to the source of

16 its data or whether such data has been independently verified or affirmed. However, even if true, that

17 data is completely irrelevant to the actual question in this case (whether the provisions of the DVGMP

18 are legal) and also does not support DNRCPA’s claim that pumping will increase if a stay is not issued.

19 By its own terms, compliance with the DVGMP was voluntary in 2019. Accordingly, any

20 pumping reductions achieved that year resulted from voluntary efforts of conservation, not enforcement

21 of the plan. Many water users in the basin have used grant funds from the USDA’s National Resource

22 Conservation Service to pay for and install totalizing meters and other conservation equipment at their

23 farms.35 The terms of the grants require this equipment to be permanently installed and utilized.

24 Accordingly, the irrigators who have taken advantage of these grants have an independent contractual

25 obligation to continue conserving water, even absent the DVGMP. In addition, wasting water is a crime

26

______________________________

Motion at 5.
27 Motion Exhibit 2 at ¶30 and Exhibit 3 at ¶8.

Motion Exhibit 4 (Marty Plaskett Declaration). Mr. Plaskett’s declaration, and DNRCPA’s motion, claim that thes
2$ investments were made by “irrigators in Diamond Valley” (thereby implying that said irrigators paid for them out of thei

own funds). This Court should be aware that most of these investments were in reality funded by federal grants.
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1 in Nevada.36 Therefore, irrigators who fail to maintain their conservation improvements, and thereby

2 willfully waste water, could potentially be charged with a misdemeanor under NRS 53 3.460.

3 DNRCPA also misstates the law when it asserts that “[a]bsent the continued validity of the GMP

4 pending appeal, no reduction in pumping will be required.”37 As this Court has previously ruled, “[t]he

5 CMA designation under NRS 534.11 0(7)(a) does not preclude the State Engineer from ordering

6 curtailment during the 10 year CMA designation” and “NRS 534.110(6) and (7)(a) when read together

7 do not prohibit the State Engineer from ordering curtailment at any time during the 10 year CMA

$ designation.”38 Therefore, even absent the DVGMP, the State Engineer is obligated to manage the basin

9 to ensure the security of senior right holder’s water supplies and has full authority issue all orders

10 (including a curtailment order) required to accomplish this purpose.

11 If the DNRCPA members are truly concerned that without the DVGMP pumping will increase

12 above the 55,000 acre-feet claimed to be pumped in 2019, they can petition the State Engineer to use

13 the tools he already has at his disposal to prevent this. One such tool would be to issue an order limiting

14 pumping in 2020 to 55,000 acre-feet.39 Holders of water rights junior to this cutoff line could still be

15 allowed to pump any water not used by seniors, as long as total pumping did not exceed 55,000 afa

16 overall. This type of approach is not radical, new, or unique. In fact, this very approach was proposed

17 by the State Engineer in a draft order for management of the Lower White River Flow System. There

18 is no reason why it cannot be adapted and used in Diamond Valley.4°

19 Lastly, there is nothing in the Court’s April 2020 Order that invalidates the actions taken by

20 irrigators to voluntarily reduce their pumping. In fact, DNRCPA claims that these reductions in pumping

21 occurred in both 2017 and 2018, well before the DVGMP was approved. And, in 2019, compliance

22 with the provisions of the DVGMP was wholly voluntary. If the claimed pumping reductions have

23 occurred on a purely voluntary basis, during a time when the DVGMP was not in effect, there is no

24

___________________________

36 See NRS 533.460 to 533.463.
Motion at 3.

26
38 Order Granting in Part and Denying in Part Motion to Dismiss First Amended Petitionfor Curtailment in Diamond Valley
at 9-10, Sadler Ranch i’. King, Seventh Judicial District Court Case No. CV-1409-204 (July 15, 2016).

This is being offered as an example only. Sadler Ranch continues to contend that pumping should be immediately curtailed
27 to the perennial yield of 30,000 afa with 12,000 afa being designated for pumping in the southern portion of the basin and

18,000 afa being designated for the northern portion of the basin in accordance with the scientific findings contained in the
28 1968 USGS study (SE ROA 2 1-133).

° Exhibit 1 — September 19, 2018, Draft Order at 11 (Section VII(4)).
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1 reason to believe they will not continue. In short, DNRCPA provides no evidence that a stay is required

2 to maintain the voluntary reductions in pumping that they claim have occurred.

3 The DVGMP is not the only, or even the best, method to resolve the over-pumping problem in

4 Diamond Valley. Rather, the State Engineer has numerous other tools at his disposal that can be used

5 to accomplish this goal that he can employ immediately. In addition, there is no reason to believe that

6 irrigators will not continue their voluntary conservation efforts, especially given their contractual

7 obligations to do so. Accordingly, the stay should be denied.

8 III. Respondents Wilt Be Hamed By Issuance Of A Stay.

9 Water rights are unique property rights, and the loss or impairment of those rights is a defacto

10 irreparable harm.41 “Any act which destroys or results in a substantial change in property, either

11 physically or in the character in which it has been held or enjoyed, does irreparable injury.”42 Impairing

12 senior water rights (including senior vested rights) is regarded as an irreparable injury and “one’s right

13 to the use of his property may not be divested even though he might replace that property.”43

14 Nowhere in its Motion does DNRCPA address the fact that the plan forcibly takes the private

15 property of one group of individuals (senior right holders) for the purpose of reallocating it to another

16 group (junior right holders). This plan not only violates long-standing prior appropriation doctrine, it

17 also violates the Nevada Constitution which prohibits the government from engaging in a “direct or

1$ indirect transfer of any interest in property. . . from one private party to another private party.”44

19 The DVGMP clearly changes the character of the senior water rights in the basin. The plan

20 effectively strips the priority status from these rights and reallocates the water under a radical new share

21 allocation scheme. Under this scheme, the owner of 100 acre-feet of senior priority water rights will

22 eventually lose the right to 70% of its water for the sole purpose of providing junior priority water right

23 holders the ability to continue to pump.

24 DNRCPA asserts that any harm to Petitioners can be mitigated by a judicial order exempting

25 them from the DVGMP while the stay is in effect. While Petitioners concede that this proposal would

26

____________________________

Dixon v, Thatcher, 103 Nev. 414,416, 742 P.2d 1029, 1030 (1987).
27 42 Memoiy Gardens ofLas Vegas, Inc. v. Pet Ponderosa Memorial Gardens, Inc., 88 Nev. 1, 4, 492 P.2d 123, 125 (1972

(emphasis added).
28 Czipott v. fleigh, 87 Nev. 496, 499, 489 P.2d 681, 683 (1971).

Nev. Const. Art 1, Sec. 22(1).
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I partially mitigate their potential damages, it is questionable whether either a court or the State Engineer

2 has the authority to unilaterally exempt some water users from the plan while continuing to force others

3 to comply with it. A groundwater management plan must be supported by “a majority of the holders of

4 permits or certificates to appropriate water in the basin.”45 Likewise, any amendments or changes to the

5 plan must “be proposed and approved in the same manner as an original groundwater management

6 plan.”46 Exempting particular water users from the plan’s provisions, even temporarily, effectively

7 amends the plan.

8 Order 1302 affirms that the DVGMP was supported only by a razor-thin majority of water rights

9 holders in the basin (just 53%)47 This raises the question of whether the plan would have achieved

10 majority support had water users known that they would be required to comply with its terms while

11 other water users would be exempted. No matter how convenient DNRCPA’s solution may be, NRS

12 534.03 7 appears to require that any proposed exemption be incorporated into the plan, presented to the

13 water users in the basin, and be approved by a majority of those users before it could be implemented.

14 Like the development of the DVGMP, DNRCPA’s proposed approach to the stay sacrifices compliance

15 with the law to convenience and expediency. However, if the Court determines that a stay is warranted,

16 and that DNRCPA’s proposed exemption is lawful, Sadler and Renner request that, in addition to

17 requiring DNRCPA to post a bond, Sadler and Renner be exempted from the DVGMP while the appeal

18 is pending.

19 Because continued enforcement of a plan that violates the Nevada Constitution, the prior

20 appropriation doctrine, other mandatory provision of state law, and the express terms of the water rights

21 permits issued by the State Engineer, the issuance of a stay would impair Petitioners’ vested property

22 rights. In addition, it appears that DNRCPA’s proposed alternative remedy would itself violate express

23 provisions of state law. Accordingly, the stay should be denied outright.

24 /

25 /

26 /

27

____________________________

MRS 534.037
28 46 NRS 534.03 7(5).

‘ Respondents continue to contest the validity of the State Engineer’s vote count.
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1 IV. No Party Will Be Harmed By A Denial Of A Stay.

2 A party seeking a stay must show that they will suffer “irreparable or serious injury” without the:

3 stay.48 An irreparable injury is one that is “incapable of being rectified, restored, remedied, cured,

4 regained, or repaired.”49 The party seeking the stay bears the burden of providing evidence showing a

5 “reasonable probability that real injury will occur if the injunction does not issue.”50 In other words,

6 “the injury must be both certain and great; it must be actual and not theoretical.”51 “Bare allegations of

7 what is likely to occur are of no value since the court must decide whether the harm will infact occur.”52

8 DNRCPA fails to identify or quantify any real or specific injury that will occur to itself or its

9 members if the stay is denied. Instead, its Motion rehashes arguments made during oral argument and

10 then claims that a denial of the stay will result in general, communal harm to the basin as a whole. But,

11 as explained above, none of the alleged harms will necessarily result from denial of the stay. And, as

12 this Court has already noted, the State Engineer has other tools at his disposal to prevent over-pumping

13 in the basin. His refusal to use those tools does not justify forcing senior-priority water users to comply

14 with an otherwise illegal and unconstitutional groundwater management plan.

15 Because DNRCPA has not, and cannot, show that it will suffer any real or measurable harm as

16 a result of the Court’s April 2020 Order, the requested stay must be denied.

17 V. DNRCPA Should Be Required To Post A Bond If A Stay Is Issued.

18 To secure a stay in an injunctive relief case, the party requesting it must provide a bond or the

19 court must impose other terms to secure the opposing party’s rights.53 As noted above, the granting of

20 a petition for judicial review under NRS 533.450 is, in essence, a grant of an injunction prohibiting the

21 State Engineer from enforcing or implementing the contested rule or action. In the present case, the

22 effect of this Court’s April 2020 Order is to rescind the State Engineer’s approval of the DVGMP and

23 enjoin him from using the power of his office to enforce it.54

24

25 48 v. Dist. Ct., 116 Nev. 650, 65$, 6 P.3d 982, 987-88 (2000).

26
BLACK’S LAW DICTIONARY 95$ (lothl Ed, 2014) (definition of “irreparable”).

° Benyman v. Int’l Bhd. Flee. Workers, 82 Nev. 277, 280, 416 P.2d 387, 389 (1966) (emphasis added).
Wisconsin Gas Co. v. F.E.R.C., 758 f.2d 669, 674 (D.C.Cir. 1985).

27 521d
NRCP 62(c).

28 Although the Court’s Order has the effect of an injunction, the relief granted is actually declarative in nature (declaring tha
groundwater management plans are not exempt from the prior appropriation doctrine and other mandatory state statutes).
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1 Importantly, this Court’s April 2020 Order maintains the status quo in the basin rather than

2 overturning it. While 2019 was the first year the plan was put into effect, compliance was wholly

3 voluntary. Accordingly, the existing status quo (where pumping is governed by the standard provisions

4 of NRS 533 and NRS 534) remained in place throughout the 2019 irrigation season. The issuance of a

5 stay would upset this status quo by forcing people to comply with a radical plan that upends the prior

6 appropriation system and fundamentally alters their existing property rights.

7 Issuing a stay, and allowing the plan to continue, would present other problems as well. The

$ DVGMP converts water rights to shares and establishes an elaborate new water trading scheme. The

9 plan effectively commodifies this state’s scarce water resources and encourages speculation by creating

10 new tradeable contractual interests. Allowing this scheme to move forward, risks enticing unsuspecting

11 members of the public to purchase shares or otherwise invest in this speculative water trading system

12 only to have such investments invalidated when the Supreme Court inevitably affirnis this Court’s April

13 2020 Order.

14 Because DNRCPA’s requested stay will upset the existing status quo, DNRCPA should be

15 required to post a bond to indemnify Petitioners for any damages resulting from enforcement of Order

16 1302. Also, because harm to vested property rights is a de facto irreparable harm that is difficult to

17 quantify with exactitude, the required bond should be in an amount not less than one million dollars.

18 CONCLUSION

19 For the reasons stated above, Petitioners respectfully request that DNRCPA’s request for a stay

20 be denied because: (I) it is extremely unlikely that the Supreme Court will decide to overturn Nevada’s

21 150 year-old prior appropriation doctrine and, therefore, DNRCPA’s appeal has alow chance of success;

22 (2) the denial of a stay will not frustrate or otherwise moot the appeal; (3) Petitioners will be needlessly

23 harmed if the stay is granted; and (4) as shown above, none of the Respondents will be harmed if the

24 stay is denied. However, if this Court believes that a stay is warranted, such a stay should only be

25 effective upon DNRCPA’ s posting of a bond of not less than one million dollars.

26 /

27 /

28 /
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AFFIRMATION
1

Pursuant to NRS 239B.030(4)

2 The undersigned does hereby affirm that the preceding document does not contain the social

security number of any person.

DATED this 26th day of May, 2020.

5
TAGGART & TAGGART, LTD.

6 108 North Minnesota Street
Carson City, Nevada 89703

7 (775) 882-9900 — Telephone
(775) 883- 0 — facsimile

By:X
DAVID H. RIGDON, E$Q.

11 Nevada State BarNo. 13567

12 PAUL G. TAGGART, ESQ.
Nevada State Bar No. 6136

13 Attorneys for Sadler Ranch, LLC and Ira R. &
Montira Renner

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28
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CERTIFICATE OF SERVICE

2 Pursuant to NRC? 5(b), I hereby certify that I am an employee of TAGGART & TAGGART,

3 LTD., and that on this day, I served, or caused to be served, a true and correct copy of the foregoing

4 document, which applies to Case Nos. CV1902-348, -349, and -350, as follows:

5 [X] By ELECTRONIC SERVICE, addressed as follows:

6
James N. Bolotin, Esq. Don Springmeyer, Esq.
Nevada Attorney General’s Office Christopher W. Mixson, Esq.
ibolotin@ag.nv.gov Wolf, Rifkin, Shapiro, Schulman & Rabkin, LLP

8 dspringrneyer(Zwrslawyers.com
cmixson(wrslawyers . corn

9

10 Karen A. Peterson, Esq. Theodore Beutel, Esq.
Allison MacKenzie, Ltd. Eureka County District Attorney

11 kpeterson(allisonmackenzie.com tbeuteleurekacountynv.gov

12
Debbie Leonard, Esq. John E. Marvel, Esq.

13 Leonard Law, PC Dustin J. Marvel, Esq.
debbie@leonardlawpc.com Marvel & Marvel, Ltd.

14 tricia(leonardlawpc. corn johnmarvel(rnarvellawoffice. corn

15
[X] By UNITED STATES POSTAL SERVICE, by depositing for mailing in the
United States Mail, with postage prepaid, an envelope containing the above-identified

17
document, at Carson City, Nevada, in the ordinary course of business, addressed as
follows:

18
The Honorable Gary D. Fairman Beth Mills, Trustee

19 801 Clark Street, Suite 7 Marshall Family Trust
Ely, Nevada 89301 HC 62 Box 62138

20 Eureka, NV 89316

21 DATED this 26th day of May, 2020.

24 Emplo ee of TAGGART & TAGGAR , TD.

25

26

27

28
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2

3 Exhibit Number Description Number of Pages

4 1. September 2018 Draft State Engineer Order 14
limiting groundwater pumping in several basins

5 in southern Nevada

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28
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EXHIBIT 1

EXHIBIT 1
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IN THE OFFICE OF THE STATE ENGINEER
OF THE STATE OF NEVADA

DRAFT ORDER #DRAFT

DESIGNATING THE ADMINISTRATION OF ALL WATER RIGHTS WITHIN
COYOTE SPRING VALLEY HYDROGRAPHIC BASIN 21O), BLACK

MOUNTAINS AREA (BASIN 215), GARNET VALLEY çIfrç216), HIDDEN
VALLEY (BASIN 217), CALIFORNIA WASH (BASI 8). AND MUDDY

RIVER SPRINGS AREA (A.K.A. UPPER MOAPAr (BASIN 219) AS
A SINGLE HYDROGRAPHIC BASIN, LIMiT{G GR@U.NJ)WATER

PUMPING, AND HOLDING IN ABEYANE1TTEkFFINAL
SUBDIWSIONMP

.4?

4’••;,:•

I. BASIN DESIGNATIONS PbitSUANT:TO NRS § 53i.O3O

WHEREAS, the Coyote Spring Valley l-1ythQapfuc Basin was designated

pursuant to Nevada Revised Sta NRS § 534 0 3Oi&r 05 dated August

21, 1985, which also declared anti domestic uses as

preferred uses of the gioundw iter reotuce; tuuant to t\R$ § 534 120
4:

W1EREAS, t1 Bla’ttamtamAre i FhdL ographic Basin was designated

pursuant to NR4.030 .Oder .Wi.frtod November 22, 1989, which also
-

.,

declaied tiiuniitpal mditrrt1 and power generation purposes is to be

cons1cltwfl ptfd ue o?he gionnth.ater resource pursuant to NRS § 534 120,

ci áYc1 ring ttion 1J md groundwater to be a non preferred use, and

oi c[e;edtha, applicationtu tppropirate groundwater for iingat;on will be denied

WilliS, the .arnet Valley Hyth’ographic Basin was designated pursuant

to NR$ § 53.t0:30.b Order 1025 dated April 24, 1990, which also declared

municipal, quasiiunicipa1, industrial, commercial, mining, stockwater and wildlife

purposes as preferred uses pursuant to NRS § 534.120, and declared irrigation of

land using groundwater to be a non-preferred use, and ordered that applications to

appropriate groundwater for irrigation will be denied.
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WHEREAS, the California Wash Hydrographic Basin was designated

pursuant to NR$ § 534.030 by Order 1026 dated April 24, 1990, which also declared

municipal, quasi-municipal, industrial, commercial, mining, stockwater and wildlife

purposes as preferred itses pursuant to NR$ § 534.120, and declared irrigation of

land using groundwater to be a non-preferred use, and ordered that applications to

appropriate groundwater for irrigation will be denied.

WHEREAS, the Hidden Valley Hydrographicsin s designated

pursuant to NRS § 534.030 by Order 1024 dated ApriI, ihich also declared

municipal, quasi-municipal, industrial, commercta:1Hnftra, stcickWa1er and wildlife
fl.

purposes as pieferred uses pursuant to NRS 531 120 and decliwdipation of

land using groundwater to be a non pre1ere1uc cuijidered thai tplu ations to

appropriate groundwater for iingation will be c1ohitf “

WHEREAS, the Muddy Ripi tng Are t 1thet Ipper Moapa Valley)

was partially designated pursuant tp S34.O30 by.4rckr 392 dated July 14,

1971 and was fully dt ignated h Oido;,l’dtec1’Aptil 24, 1990, which also

declared municipal. .quasitbiucipai. i1tttstria1. -:ommercia1, mining, stockwater

and wildlife purft.e us p1erred uspursuant to NRS § 534.120, declared

irrigation of land uni gtoifnd’v’ei 1ô b i non preferred use, and ordered that

apphc ii ions [oa1i01)1 tatcounch atOp Ii irrigation will be denied

-

II ODERS 1169 AND 1169A

;EREAs, on’rch 8, 2002, the State Engineer issued Order 1169 holding

in abeynne ron;•ito-ck aquifer system groundwater applications pending or to
•i”•,• 1’

be filed in CoSpYing Valley (Basin 210), Black Mountains Area (Basin 215),

Garnet Valley (IWiii 216), Hidden Valley (Basin 217), Muddy River Springs Area

(a.k.a. Upper Moapa Valley) (Basin 219), Lower Moapa Valley (Basin 220), and

ordered an aquifer test of the carbonate-rock aquifer system, which was not well

understood, to determine whether additional appropriations could be developed

from the carbonate-rock aquifer system.
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WHEREAS, on April 18, 2002, the State Engineer in Ruling 5115, added the

California Wash (Basin 218) to the Order 1169 aquifer pumping test basins.

‘1?VHEREAS, on November 15, 2010, the Order 1169 aquifer test began

whereby the study participants began reporting to the State Engineer on a

quarterly basis, the amounts of water being pumped from vv1ls in the carbonate

and alluvial aquifer during the aquifer test.

WTHEREAS, on December 21, 2012, the State Lri1o•r iuc1 Order 1169A

declaring the completion of the aquifer test directed &,rder This. on December 31,
—- .‘

2012, after a period of 25’/2 months, and part. ants until June

28, 2013, the opportunity to file reports wi1h the :ate Engineer lsing the
..

information gained fiom the aquifer test anti tho aic ,avLnlable to cttI] tcatrons in

the aquifer’ test basins. .

WHEREAS, during the Or 16 iqu ler test h rvm i ge of 5,290 acre feet
• ••n•;.

per year was pumped from caibnhal XPe11,m ototc’ prrng Valley, and a

cumulative total of aI)prox;rnaLely 1t),.I0acro-feetWer year of water was pumped

from the carbonate . tiferoughout the study asins. An additional 3,700 acre-
Si’

feet per year wa upd horn he I’sluc4th Rivci $prmgs Area alluvial aquifer
•:‘‘.

WhEREAS, resiL4oI t.lw 2-4rtc,st. demonstrate that pumping 5,290 acre-

feet annu iJh frorthe aibone ‘iqrn[ei in Coyote Spring Valley, in addition to the

non ‘,tu,.d3 carbon ito pump tng aued unprecedented declines in groundwater levels

and tlo’n the Peten nnci Peterson East springs, two high-altitude springs,

which are i:ç1ered tbo the “canary in the coal mine” springs for the overall

condition of thoMidch River These springs are at the headwaters of the decreed

and fully approp ted Muddy River and are the predominate source of water that

supplies the habitat of the endangered Moapa Dace, a fish federally listed as an

endangered species since 1967.

WHEREAS, based upon the findings of the aquifer test, the carbonate

aquifer underlying Coyote Spring Valley, Garnet Valley, Hidden Valley, Upper
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Moapa Valley, California Wash and the northwest part of the Black Mountains

Area1 (“Lower White River Flow System” or “LWRFS”) was acknowledged to have a

unique hydrologic connection and share virtually the same supply of water (see

attached map).2

III. RULINGS 6254, 6255, 6256, 6257, 6258, 6259, 6260, AND 6261

WHEREAS, on January 29, 2014, the State Engine4”’iuqcI Rulings 6254

and 6255 on pending applications in the Coyote Spri Ruling 6256 on

pending applications in the Garnet Valley, Ruling 627 on pig pphcations in

the Hidden Valley, Ruling 6259 on penthrig rip ciibn-’ in i\Iudth River
1•

Springs Area, Ruling 6260 on pending appItttions in the Black Area,

and Ruling 6258 on pending applrcationc in ihiCalikiirj \‘ ash, upholding in part

the protests to said applications and denying tlwin he.rounds that there is no

unappiopiiated groundwater at the ‘,OUH.C of ‘upp1y, the pioposed use would

conflict with existing rights, and ue of th.ater would threaten to

prove detrimental to the public in would threaten the water

dependent.

R FLOW SYSTEM

[pply to the LWRF$, from subsurface

tation recharge, is not more than 50,000 acre-

The area of the Black Mountain Area lying within the Lower White River Flow System is
defined as those portions of Sections 29, 30, 31, 32, 33, T.18$., R.64E,: portions of Sections 1,
11, 12, 14, and all of Section 13, T.195., R.63E.: and portions of Sections 4,6,9, 10, 15 and all
of Sections 5, 7, 8, 16, 17, 18, T.19S., R.64E., M.D.B.&M.
2 See, e.g. State Engineer Ruling 6254, p. 24, official records in the Office of the State Engineer.
31d.

resources upon w1

River, a fully appropriated surface water source, has

its tuddy River Springs Area, or Upper Moapa Valley and has

the most senior rih’ts in the LWRF$. Spring discharge in the Muddy River Springs
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Area is produced from the regional carbonate aquifer. Prior to groundwater

development, the Muddy River flows at the Moapa gage were approximately 34,000

acre-feet annually.4

W1BEREAS, the alluvial aquifer surrounding the Muddy River ultimately

derives virtually all of its water supply from the carbonates, either through spring

discharge that infiltrates into the alluvium or througrface hydraulic

connectivity between the carbonate rocks and the

WhEREAS, the State Engineer ha inedt pumping of

groundwater within the LWRFS has a direcrrelanship witWp of the

decreed and fully appropriated Muddy Riv jch hthe most senioghts.6

WJIIEREAS, since the conclusion of the o1 1169 aquifer test, the State

Engineer has jointly managed the\. r rights within lS

WhIEREAS, the State ntnagement of the LWRFS,

has not thstinguishe4ng fronis in j Muddy River Springs Area

alluvium from pung carb1ate wellswthin the LWRF$, although the Muddy

River Springs been considered among the jointly

managed basins.

i bRIES AND GROUNDWATER LEVELS
,

WHEREAS, thtate Engineer performs annual groundwater pumpage

inventorie he Coyol Spring Valley, and in calendar years 2007 through 2010,

prior to the ac and 2013 through 2017, after completion of said test, the

See, e.g., United States Geological Survey Surface-Water Annual Statistics for the Nation,
USGS 09416000 MUDDY RV NR MOAPA, NV, accessed at
https://waterdata.usgs.gov/nwis/annual/?search_site_no=094 1 6000&agencycd=USGS&referrecl

module=sw&format=sites selection links.
See, e.g. State Engineer Ruling 6254, pp. 24, official records in the Office of the State

Engineer.
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annual pumping ranged from approximately 1,800 acre-feet to approximately 3,000

acre-feet, with an average of approximately 2,300 acre-feet annually.7

WHEREAS, the State Engineer performs annual groundwater pumpage

inventories in the Black Mountains Area, and in calendar years 2007 through 2010,

prior to the aquifer test, and 2013 through 2017, after completion of said test, the

annual pumping for the entire basin ranged from approxirnaj4,000 acre-feet to

approximately 2,000 acre-feet, with an average of appx4mately ,600 acre-feet

annually.8

WHEREAS, the State Engineer pen

inventories in the Garnet Valley, and in

the aquifer test, and 2013 through 2017,

pumping ranged from approximately 1,000 acre

feet, with an average of 1,600 acre

WHEREAS, the State Ei

inventories in the CalifQzfl,ia Wash,

to the aquifer test,

pumping range

with an average of

in

rece

District

en pumpage

prior to

the annual

ximately 2,000 acre-

groundwater pumpage

trs 2007 through 2010, prior

)letion of said test, the annual

to approximately 300 acre-feet,

annually.10

er performs annual groundwater pumpage

Area (a.k.a. Upper Moapa Valley), and

ta from water right holders, Muddy Valley Water

r, and in calendar years 2007 through 2010, prior to the

See, e.g. Nevada ivision of Water Resources, Coyote Spring Valley Hydrographic Basin 13-
210 Groundwater Pumpage Inventory, 2017.
$ See, e.g., Nevada Division of Water Resources, Black Mountains Area Hydrographic Basin 13-
215 Groundwater Pumpage Inventory, 2017.

See, e.g., Nevada Division of Water Resources, Garnet Valley Hydrographic Basin 13-216
Groundwater Pumpage Inventory, 2017.
10 See, e.g., Nevada Division of Water Resources, Caflfornia Wash Hydrographic Basin 13-212
Groundwater Fumpage Inventory, 2017.
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aquifer test, and 2013 through 2017, after completion of said test, the annual

pumping ranged from approximately 3,000 acre-feet to about 7,000 acre-feet, with

an average of approximately 5,700 acre-feet annually.’1

WHEREAS, total groundwater pumpage in Coyote Spring Valley, Muddy

River Springs Area, California Wash, Hidden Valley, Garnet Valley, and the Black

Mountains Area in calendar years 2007 through 2010, priorJ aquifer test, and

2013 through 2017, after completion of said test, range tely 9,000

to 14,000, and averaged approximately 11,400 acre-i

WHEREAS, during the Order 1169 aq increased to

approximately 14,000 acre-feet annually tting wate9p’i decline

encompassed 1,100 square miles and Coyote 4ring Valley

through the Muddy River Springs Area, Hidden uarnet Valley, California

Wash, and the northwestern part tie Black 12 The water-level

decline was estimated to be 1 to drawdowns of 0.5

feet or less in the northern oart of north of the Kane Springs

Wash fault zone.

test, the high-altitude (Petersen

cedented decrease in flow, with the

.22 cubic feet per second (cfs) to 0.08 cfs, and

from 0.12 cfs to 0.08 cfs. Additional springs,

declined approximately 4% during the test.13

See, e.g., of Water Resources, Muddy River Springs Area (A.KA. Upper
Moapa Valley,) Hydrographic Basin 13-219 Groundwater Pumpage Inventory, 2017.
12 See, e.g., Ruling 6254. See atso U.S. Fish and Wildlife Service, U.S. Bureau of Land
Management and U.S. National Park Service Order 1 169A Report, Test Impacts and Availability
of Water Pursuant to Applications Pending Under Order 1169, June 28, 2013, official records in
the Office of the State Engineer.
13 U.S. fish and Wildlife Service, U.S. Bureau of Land Management and U.S. National Park
Service Order 11 69A Report, Test Impacts and Availability of Water Pursuant to Applications
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WHEREAS, based upon the analysis of the carbonate aquifer test, it was

asserted that pumping at the Order 1169 rate at well MX-5 in Coyote Spring Valley

could result in both of the high-altitude springs going dry in 3 years or less.’4

WHEREAS, in the five years since completion of the aquifer test, ongoing

data monitoring shows that groundwater levels and spring flows have remained

relatively flat and precipitation has been about average.’5 5fujdwater pumping

in the LWRFS over the last 3 years has averaged 9,318 ai%eet anit,ally.16

WHEREAS, within the LWRF$, there exists %e th 40,000 acre-feet of
“cv.- ._.

- ..,.groundwater appropriations -

WHEREAS, NRS 533 024(c) thrects41tate Engineer “to coner the best

available science in rendering decisions concerhtng1tha,ailabthty of surface and

underground sources of water in Nevada.

WHEREAS, NR$ 533M24. ended in declare the policy of

the State to manage conjunctively the appr iro, ue and administration of all

waters of this State regrftles of the so\ictoi the
çfr

WHEREASgrven th the $tat&Ergineer must use the best available

science and ma1agelfiju;rc 1ythe Watéesources in the LWRFS consideration
‘-S.

- - - - . ‘1•

of any dev4opent of g-terrni .1hat could ultimately be curtailed due to

water exc1tWith great caution.

V

‘hi’
Fending Under 73r 1’pp. 43-46, 50-5 1, June 28, 2013, official records in the Office of the
State Engineer. Sejhttp://waterdata.usgs.gov!nvlnwisl.
14 See, e.g., Ruling6254. See also U.S. fish and Wildlife Service, U.S. Bureau of Land
Management and U.S. National Park Service Order 1169A Report, Test Impacts and Availability
of Water Pursuant to Applications Pending Under Order 1169, p. 85, June 28, 2013, official
records in the Office of the State Engineer.
15 See Standardized Precipitation Index, Nevada Climate Division 4, http://wrcc.dri.edu.
16 See, e.g. Nevada Division of Water Resources, Groundwater Pumpage Inventories for the
LWRFS subject basins for the years 2012 through 2017, official records of the Office of the
State Engineer.
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WJHEREAS, assurances regarding the extent of any additional development

of the existing appropriations of groundwater within the LWRF$ that can occur

without adversely affecting the senior rights on the fully decreed Muddy River

cannot be made based solely upon the results of the Order 1169 aquifer test.

WHEREAS, based upon the review of the data available to the State

Engineer in the years since the conclusion of the aquifer tcst,-.it1bc?1ieved that only

a very small portion of the existing rights within tlrc IRFS iny be pumped
I;. \

without adversely impacting the senior rights on the 1tdck R1v?r or the habitat of

the Moapa Dace

VI. AUTHORITY AJD NJ.CESSITY ‘‘•

.

WHEREAS, as demonstrated by tlw 1w aqui ler test, Coyote

Spring Valley, Muddy River $prin Area, Hiddei’\i,ey. Garnet Valley, California

Wash, and the northwestern faUi&E.kthe Black MtainA Area have a direct

hydraulic connection and interact: basin, and as a result

must lie administered furling the administration

of all water rights such rights in relation to the

priority of righi

14,000 acre-feet per year, including

Spring Valley and a total of 10,120 acre-feet

the pumping test yielded groundwater declines

of a an unacceptable loss in spring flow and aquifer

storage. with the senior decreed rights of the Muddy River

and negati Moapa Dace and its habitat, the State Engineer finds that

it is necessary toia’irnt pumping to a small percentage of the more than 40,000 acre-

feet of appropriated groundwater rights in the LWRFS.

WHEREAS, on the basis that only a small percentage of the total quantity of

the appropriated groundwater rights within the LWRFS may be developed, the

State Engineer, with the following exception, finds that it is necessary to hold in

5,290
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abeyance the review and any decisions relating to any final subdivision or other

submission concerning development and construction to the Division of Water

Resources seeking a finding that adequate. water is available to support the

proposed development. The State Engineer may review and grant approval of a

subdivision or other submission if a showing of an adequate supply of water in

perpetuity can be made to the State Engineer’s satisfaction. 4:..
WHEREAS, through the public workshop procoss.,4h thtate Engineer

is engaged in at the time of the issuance of this (hc1c’16 oup11 it h the continued

monitoring of the LWRFS, is intended to deveIopinci, preci rctorstanding of

the amount of sustainable groundwater piihipage that may occyifhin the

LWRFS over the long-term without adv pacts the Muddy RK’er and the

springs that serve as the headwaters of the Mti&I er.i’1oreover, if groundwater

cannot be developed in the LWRF. without conffict.p1;e 7nior, decreed Muddy

River rights and springs, the $tateiei, through t b1ic workshop process,
I ‘•

desires to establish a conjunctive maràgem 1làn. forJhe LWRP$.

WNEREA$ if the LWRFS during the

pendency of the pdblic oikhop proce whi1e maintaining grounthvater pumping
‘4

.-

in an amount not flw (rientrrn]ng rate of 9,318 acre feet annually, a

more p eic tindiianthh of I h ‘ñicnmt of sustainable groundwater pumpage—
will h.cloternunocL

EREAS, ate J4rineer is empowered to make such reasonable rules

and regu1adns as ma.be necessary for the proper and orderly execution of the

powers conrrv

WHEREA within an area that has been designated by the State Engineer,

as provided for in NR$ Chapter 634, where, in the judgment of the State Engineer,

the groundwater basin is being depleted, the State Engineer in his or her

‘7NRS § 532.120.
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administrative capacity may make such rules, regulations and orders as are deemed

essential for the welfare of the area involved.18

WHEREAS, the State Engineer finds that adthtional data relating to the

impacts of groundwater pumping from the LWRF$ coupled with the public

workshop process will allow his office to make a determination as to the appropriate

long-term management of groundwater pumping that may uc11n the LWRF$ by

existing holders of water rights without adversely affcting.exisi:i ng’senior decreed
..

rights and the endangered Moapa Dace
..M.’

VII ORDER

NOW THEREFORE, the State Eiginot c[c

1. The Coyote Spring Valley, Muddy Area, Call Pnrnia Wash,

Hidden Valley, Garnet nttey. and thc ion of the Black Mountains

Area as described in thi rrcter, is heret icIsignated as a single
. ‘‘-

groundwater basin for pu;psc’ ofltdmuu’t;rttion of water rights All

water rigtit iUin the ffOwe”r’ V1ii tøRiver Flow System will be
47

admimi’d bacipon their epcitite date of piioiities in relation to

other ng1( hir ‘egioniI bundwater basin

2 ‘1 hc’ I ot ii a1httble g ouidvater pumping in the Lower White River Flow

.-SvstIalL not. ‘ed ,318 acre-feet annually.

3 The d it q1tioutnt the limit of 9,318 acie feet of water rights
c..

apropriat;ocit.hin the five-basin carbonate aquifer is within a portion of

t1ibter righ bearing a priority date of March 31, 1983.
•4

4. Pumplrwter right holders junior to the portion from March 31,

1983, wiiün the 9,318 acre-foot limit, which is in effect as of September 1,

2018, will not be curtailed unless and until unused senior water right

pumping exceeds 9,318 acre-feet annually in the Lower White River Flow

System.

18NRS § 534.120.
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5. That any final subdivision or other submission concerning development

and construction submitted to the State Engineer for review shall be held

in abeyance pending the conclusion of the public process to determine the

total quantity of groundwater that may be developed within the Lower

White River Flow System. The State Engineer may review and grant

approval of a subdivision or other submission if a sbin of an adequate

supply of water in perpetuity can be made Engineer’s

satisfaction.

6. The State Engineer may consider: (1) Plan

developed by the water right h& Flow

System as an alternative to of out of prI. ity junior

groundwater pumping; or (2) groundwater pumping

over the 9,318 acre-foot 1imit if it can be to the satisfaction

of the State Engineei that*n cdte1nativ’4Qifce of watei will be

substituted in a timely uannoIepla t1?6 additional groundwater

pumping unJe,s.u1i tddiiioiia1.pumping c’w-es a conflict with existing
4

rights

7 This Oi’d’vtlI be cön%drn oil t’ h’e’ho imining applications to change the

P0111t 01 chvoiioh fromiIuvi:1 wells to carbonate wells in the Lower

W hite Rwc i Iio m mci will be subject to heightened scrutiny for

cleteimin *icn of wnfli ic ith existing rights

8 Fhi . Orde t x il4be onidered when examining applications to change the

ol thv i place of use, or manner of use of an existing water ught

and c\dlrllncng iequests for extension of time for filing Proofs of

Complen of Work or Proofs of Application of Water to Beneficial Use

and Extensions of Time to Prevent the Working of a Forfeiture filed

within the Lower White River Flow System.

DRAFT
JASON JUNG, P.E.
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State Engineer

Dated at Carson City, Nevada this

_____

dayof ,

_____
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Explanation

E1 Basin Boundary

‘cCountyBoundary
— Interstate
—US Route
— Stale Route

Summer 2017 imagery from the

I NationaiAgriculture Imagery Program
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CASE NO.: CV-1902-348 (consolidated with 
Case Nos. CV-1902-349 and CV-1902-350) 

DEPT. NO.: 2 

IN THE SEVENTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA 

IN AND FOR THE COUNTY OF EUREKA 

••• 
TIMOTHY LEE & CONSTANCE MARIE 
BAILEY; FRED & CAROLYN BAILEY; IRA 
R. & MONIRA RENNER: SADLER RANCH. 
LLC. 

Petitioners. 
vs. 

TIM WILSON, P.E., Nevada State 
Engineer, DIVISION OF WATER 
RESOURCES, DEPARTMENT OF 
CONSERVATION AND NATURAL 
RESOURCES, 

Respondent. 

EUREKA COUNTY; DIAMOND NATURAL 
RESOURCES PROTECTION AND 
CONSERVATION ASSOCIATION, J&T 
FARMS, GALLAGHER FARMS, JEFF 
LOMMORI, M&C HAY, CONLEY LAND & 
LIVESTOCK, LLC, JIM AND NICK 
ETCHEVERRY, TIM AND SANDIE HALPIN, 
DIAMOND VALLEY HAY CO., MARK 
MOYLE FARMS, LLC, D.F. AND E.M. 
PALMORE FAMILY TRUST, BILL AND 
PATRICIA NORTON, SESTANOVICH HAY 
& CATTLE. LLC, JERRY ANDERSON. BILL 
AND DARLA BAUMANN. 

Respondents/lntervenors. 

_______________ / 

DNRPCA INTERVENORS' 
REPLY IN SUPPORT OF 

MOTION FOR STAY PENDING APPEAL 
OF ORDER GRANTING PETITIONS 

FOR JUDICIAL REVIEW 
OF STATE ENGINEER ORDER 1302 

RECEIVED 

JUN 0 \ 2020 

eureka County Clerk 
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 DIAMOND NATURAL RESOURCES PROTECTION AND CONSERVATION 

ASSOCIATION, J&T FARMS, GALLAGHER FARMS, JEFF LOMMORI, M&C HAY, 

CONLEY LAND & LIVESTOCK, LLC, JIM AND NICK ETCHEVERRY, TIM AND 

SANDIE HALPIN, DIAMOND VALLEY HAY CO., MARK MOYLE FARMS, LLC, D.F. 

AND E.M. PALMORE FAMILY TRUST, BILL AND PATRICIA NORTON, SESTANOVICH 

HAY & CATTLE, LLC, JERRY ANDERSON, BILL AND DARLA BAUMAN (“DNRPCA 

Intervenors”) file this Reply in Support of their Motion for Stay of Order Granting Petitions for 

Judicial Review of State Engineer Order 1302 Pending Appeal. This Reply is supported by the 

following points and authorities and such other matters as the Court may wish to consider. 

MEMORANDUM OF POINTS AND AUTHORITIES 

I. INTRODUCTION 

Through competent, admissible evidence, the DNRPCA Intervenors have demonstrated 

that, absent a stay, the object of their appeal will be frustrated, and they will be irreparably 

harmed. They also have pointed out legal errors in the Court’s order and made a substantial 

showing on the merits. Respectfully, they believe the Supreme Court will find the GMP 

complies with the law. Petitioners’ oppositions are based on speculation and hyperbole, not 

evidence of any alleged harm. The balance of the equities weighs in favor of a stay, and 

Petitioners have not demonstrated otherwise. 

II. ARGUMENT 

A. The Equities and Public Interest Favor a Stay 

The Nevada Supreme Court interpreted the predecessor of NRCP 62(c) to give a district 

court discretion to exercise its equitable powers to stay the effect of a non-monetary judgment, 

including an order that vacated an agency decision. See Nevada Tax Comm'n v. Mackie, 74 Nev. 

273, 274, 330 P.2d 496, 496 (1958) (addressing a motion to stay the execution of a district court 

judgment, during the pendency of the appeal, that purported to modify a Nevada Tax 

Commission order revoking a gambling license); White Pine Power Dist. No. 9 v. Pub. Serv. 

Comm'n, 76 Nev. 263, 264, 352 P.2d 256, 256 (1960). Courts interpreting the federal equivalent 
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of NRCP 62(c) apply the following four-factor test to stays of non-monetary civil orders and 

judgments under Federal Rule of Civil Procedure 62(c): 

(1) whether the stay applicant has made a strong showing that he is likely to 
succeed on the merits; (2) whether the applicant will be irreparably injured absent 
a stay; (3) whether issuance of the stay will substantially injure the other parties 
interested in the proceeding; and (4) where the public interest lies. 

 

Hilton v. Braunskill, 481 U.S. 770, 776 (1987). “Th[is] standard calls for equitable balancing, 

much like that required in deciding whether to grant a preliminary injunction or a temporary 

restraining order.” Venckiene v. United States, 929 F.3d 843, 853 (7th Cir. 2019); see Leiva-

Perez v. Holder, 640 F.3d 962, 971 (9th Cir. 2011). This consideration of the respective equities 

is essentially incorporated into NRAP 8(c). See Hansen v. Eighth Jud. Dist. Ct., 116 Nev. 650, 

659, 6 P.3d 982, 987 (2000) (requiring the movant to “present a substantial case on the merits 

when a serious legal question is involved and show that the balance of equities weighs heavily in 

favor of granting the stay”). 

 Contrary to the Petitioners’ contentions, the equities warrant a stay here. The only 

Petitioners who hold “senior” rights that are subject to the GMP are the Baileys. ROA 499-501. 

As the DNRPCA Intervenors pointed out to the Court at oral argument, the Baileys’ purported 

“senior” position exists by happenstance; only a matter of days separates Fred and Carolyn 

Bailey from the May 12, 1960 cut-off line. ROA 501. Only two months separates the most 

“senior” Bailey rights from the “junior” appropriators for whom the Baileys evince so much 

disdain. ROA 499-500. And there are approximately 100 “junior” permits with priority dates 

that post-date May 12, 1960 by just days, weeks and months. ROA 501-504.  

No one working the land in Diamond Valley in May 1960 knew or could have known 

that breaking away from their farming to file paper work in Carson City a few days later than 

their neighbors would rob them of 100% of their water permits 50 years later. They cultivated 

their land and used their water in good-faith reliance upon the State Engineer’s approval of their 

applications. ROA 541, 590, 708, 727, 731-732, 738. Although the permits were issued subject 

to existing rights on the source, the State Engineer continued to issue permits for new irrigation 
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applications for another nearly 20 years in the total approximate amount of 126,000 acre feet. 

ROA 3, 499-509. The DNRPCA Intervenors had no control over the State Engineer’s actions.  

For the last decade, they have been working to address the overdraft problem in the 

basin, including their tireless efforts since 2014 to develop a GMP. Moyle Decl., Motion Ex. 2 at 

¶¶7-20. The GMP they created was based on a good-faith interpretation of the Legislature’s 

enactment of the groundwater management plan statute. Plaskett Decl., Motion Ex. 4 at ¶6; 

Moyle Decl., Motion Ex. 2 at ¶37. It sought to address the overdraft problem while maintaining 

the social and economic fabric of Eureka County. ROA 228. The GMP proponents studied 

numerous other frameworks for what a groundwater management plan might entail, including 

those proposed by the Petitioners and suggested by the Court, and ultimately rejected them as 

infeasible. Moyle Decl., Motion Ex. 2 at ¶¶23-24. They made significant investments of money 

and time to implement the GMP the State Engineer approved. Plaskett Decl., Motion Ex. 4 at 

¶¶4-7; Moyle Decl., Motion Ex. 2 at ¶37. Had their only option been a groundwater 

management plan that involved curtailment by priority, they would not have made those 

investments. Plaskett Decl., Motion Ex. 4 at ¶7-8; Moyle Decl., Motion Ex. 2 at ¶37. Rather, 

they would have simply continued to use the full amount of their permitted rights until the State 

Engineer ordered curtailment. See id. 

Additionally, the Court issued its Order after the 2020 irrigation season already started. 

Moyle Decl., Motion Ex. 2 at ¶34. Water users made farm plans based on the 2020 share 

allocations that were already established. Moyle Decl., Motion Ex. 2 at ¶34. Petitioners have 

failed to identify any equitable reason why the 2020 irrigation season should be disrupted now. 

See Haywood v. Nat'l Basketball Ass'n, 401 U.S. 1204, 1206 (1971) (reinstating order that 

allowed professional basketball player to play during the stay because the season had already 

begun). This is particularly so where Petitioners never sought a stay of the GMP pending their 

petitions for judicial review. See NRS 533.450(5). Given their lack of affirmative conduct to 

obtain a stay to protect themselves from alleged harm they contend the GMP causes them, the 

equities weigh against the Petitioners. See Latta v. W. Inv. Co., 173 F.2d 99, 107 (9th Cir. 1949) 
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(“[e]quity frowns upon stale demands”); Daly v. Lahontan Mines Co., 39 Nev. 14, 158 P. 285, 

286 (1916) (equity requires the timely assertion of rights).  

Likewise, NRS 534.110(7) requires curtailment by priority to begin on August 25, 2025 

if no approved GMP is in effect. ROA 3. Given the years of collective effort that went into 

developing, drafting and obtaining approval of the GMP, there simply is insufficient time to start 

over now, and the GMP proponents should not have to engage in that Herculean effort given the 

merits of their appeal. Moyle Decl., Motion Ex. 2 at ¶¶20, 38. Simply because the Court 

disagreed with them on the law is not a basis to deny their request for stay. See NAACP v. 

Trump, 321 F.Supp.3d 143, 147 D.D.C. 2018) (partially staying order that vacated agency action 

because “the fact that the Court has thus far been unpersuaded by [the movant’s] case does not 

preclude the issuance of a stay”). Under these circumstances, the equities favor keeping the 

GMP in place pending appeal. 

B. Petitioners Fail to Provide Any Evidence of Alleged Harm From the GMP 

The Baileys are the only Petitioners who can claim any harm to “senior” groundwater 

rights as a result of the GMP’s share allocations, and their opposition fails to provide any 

evidence that the carve out from the GMP that the DNRPCA Intervenors propose would not 

rectify that alleged harm. They also fail to provide any evidence that the continued existence of 

the GMP will harm their vested rights. Nor can they because the Baileys have a groundwater 

permit that allows them to pump the spring water from a well: 

This permit is issued for the express purpose of allowing this permit to replace the 
water historically placed to beneficial use under Proof 01104, Certificates 140 and 
147 and with the understanding that this right cannot be moved to outside of the 
spring discharge area as determined by the State Engineer. 

 

Motion Ex. 10. Because this groundwater permit is tied to their vested rights, it is exempted 

from the GMP. ROA 229. The Baileys have held this permit for over 20 years without any 

complaint that it did not adequately mitigate their vested claim. Motion Ex. 10. Their assertion 

that it is not a mitigation right contravenes the permit language and their own admissions, made 

under oath, that Permit No. 63497 was intended to replace their vested claim: 
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Q. And you had a spring on your property, the Bailey Spring? 
 
A. Yes, we did have a spring. 
 
Q. And the Bailey Spring went dry? 
 
A. It went dry. It took 25 years to dry that spring up after the electricity come in. 
 
Q. And then your -- you were granted groundwater rights from the State Engineer; 
is that correct? 
 
A. Yes. He allowed us to drill a well? 
 
Q. Yes. 
 
A. That's true. He did, yes. 
 

* * * 
 

Q: Now, you did end up getting a water right to replace your spring; right? 
 

A: That's correct. 
 

Testimony of Wilfred Bailey, In The Matter Of Applications 81719, 81720, 81825, 82268, 

82570, 82571, 82572 and 82573, Nov. 21, 2013 Trans. at 980:10-20, 985:23-24, attached hereto 

as Ex. 14 (emphasis added). The Baileys even admitted that they, themselves, were responsible, 

in part, for the drying up of their own spring: 

Q. Well, why did it dry up in your opinion? 

A. Because we was pumping that water up there. 

Q. Pumping water where? 

A. Up in the farming area. 

Q. Down in the south part of the valley? 

A. Yeah. 

* * * 

 Q. What about your spring, why did it dry up? 

A. Because of the pumping up in the valley. I was part of it. 

Q. You have a ranch down there too? 

A. A farm, you mean? 

Q. A farm. 
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A. We had a couple of them.  

* * * 

Q. Okay. Do you recall what year your spring went dry? 
 
A. Well, we put -- Let's see, we put that pivot in -- I got associated with the fire in 
'99. We had that pivot established either the year before -- it would be '98 or '97, 
one of the two, it went dry at that time. It was dry at that time. It went dry…. It 
got down to the point of where the pond was probably running about, I'll throw it 
out there, say, two or 300 gallons…. 
  

* * * 
Q. So did it dry shortly after you put in your irrigation well? 
 
A. It took a while because it always dried it up when you was pumping, but then 
when you quit pumping, why, it would come back, see. But it never run because 
we had it dammed off. And you can darn near stop any spring if you put a dam 
around and raise it high enough because of the way the water stopped the flow. 
 

Testimony of Wilfred Bailey, In The Matter Of Applications 81719, 81720, 81825, 82268, 

82570, 82571, 82572 and 82573, Nov. 21, 2013 Trans. at 1001:21-1002:18, 1015:1-1016:4, 

attached hereto as Ex. 14 (emphasis added). 

 Renner and Sadler have no senior groundwater permits, and since their junior rights 

would be subject to 100% curtailment under their own arguments, they cannot claim irreparable 

harm from the GMP. ROA 228-229, 499-501. As to their vested rights, Sadler holds mitigation 

permits, and Renner has not yet proven that its application for mitigation rights is justified. 

Motion Exs. 11-12. Either way, if Petitioners are pumping from wells located within their spring 

complexes, their alleged harm to their vested rights is self inflicted. It cannot be attributed to the 

GMP because, with or without the GMP, their own wells will prevent the springs from running.  

Due to the proximity of their wells to one another, Petitioners’ wells are also interfering 

with one another’s springs. ROA 131; Supplemental Declaration of Dale Bugenig and maps 

attached thereto, attached hereto as Ex. 16. Sadler’s representative asserted that pumping by the 

other Petitioners interfere with the springs on Sadler Ranch: 

Junior pumpers at Romano has caused our spring to decline. Pumping at the 
Brown Ranch has caused our spring to decline. Pumping at the Bailey's. There's 
pumping all around our spring and it's all caused it to decline. And pumping in 
the southern Diamond Valley has caused it -- it to decline. 
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Testimony of Levi Shoda, Sadler Ranch Manager, In The Matter Of Applications 81719, 81720, 

81825, 82268, 82570, 82571, 82572 and 82573, Nov. 22, 2013 Trans. at 1169:3-10, 1172:10-14, 

attached as Ex. 15 hereto. In that Petitioners are interfering with one another’s wells and springs, 

they cannot attribute alleged damages to the GMP. 

 Additionally, Bailey admitted that his farm is more productive with the mitigation well 

than it was with the spring: 

Q. Now, before you got the new well you flood irrigated at your ranch; right? 
 
A. Uh-huh. 
 
Q. And now you can grow alfalfa on the ranch; right? 
 
A. We planted the alfalfa and grass, but the alfalfa is pretty well gone. We're 
pretty much in grass right now. 
 
Q. Is it a better crop now under the center pivot than you had when you were 
flood irrigating? 
 
A. By far. Grass does better now. In comparison to alfalfa, you get more tonnage 
with grass. I'm not going to say the general rules, but I'm going to say we cut a 
little more tonnage with the grass. 
 

Testimony of Wilfred Bailey, In The Matter Of Applications 81719, 81720, 81825, 82268, 

82570, 82571, 82572 and 82573, Nov. 21, 2013 Trans. at 1008:12-23, attached hereto as Ex. 14 

(emphasis added). In other words, contrary to their claim of harm, the Baileys have benefitted 

from the replacement well approved in Permit 63497. See id.; Motion Ex. 10.  

In lieu of actual evidence to prove harm (which they lack), the Petitioners contend that 

simply because the Court concluded the GMP violated Nevada law and affected their property 

rights, they are allegedly harmed. The movant for a stay pending appeal is always the losing 

party, and the court will have always construed the law against that party. That alone does not 

prohibit a stay or even suggest that a stay will irreparably harm the winning party. See NAACP, 

321 F.Supp.3d at 147. The Petitioners’ hypothetical examples of what could happen in the future 

were the GMP to remain in effect are purely speculative and therefore are not proof of 

irreparable harm. See In re Excel Innovations, Inc., 502 F.3d 1086, 1098 (9th Cir. 2007) 

(“Speculative injury cannot be the basis for a finding of irreparable harm.”); Nevada v. United 

States, 364 F. Supp. 3d 1146, 1156 (D. Nev. 2019) (alleged “harms, including environmental 
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injury, are too speculative to rise to the level of the required likelihood of irreparable harm”). 

Moreover, while the GMP is in place, the State Engineer maintains his authority to “make such 

rules, regulations and orders as are deemed essential for the welfare of the area involved” in the 

event some type of irreparable harm materializes from the GMP’s continued existence. See NRS 

534.120.  

With mitigation rights and the carve-out from the GMP proposed by the DNRPCA 

Intervenors, there will be no effect on the Petitioners’ property rights while the appeal is 

pending, much less harm that is irreparable. Simply because property rights may be at issue does 

not by itself constitute irreparable harm. See Hamm v. Arrowcreek Homeowners' Ass'n, 124 Nev. 

290, 298, 183 P.3d 895, 901 (2008) (rejecting assertion of irreparable harm from placement of 

lien on real property). The Petitioners must still prove irreparable harm, which they have not 

done. See id.  

 The Court has the equitable power to craft a stay to meet the circumstances. See NRCP 

62(c) (allowing stay pending appeal of a non-monetary judgment on such “other terms that 

secure the opposing party’s rights”); Haywood, 401 U.S. at 1206 (noting district court “could 

fashion whatever relief it deems equitable”). Because no one other than Petitioners claims any 

harm, the Court need not make an exception to the stay for anyone else. Moreover, carving out 

Petitioners from the GMP does not constitute an “amendment” to the GMP; it constitutes the 

exercise of equitable authority. Notwithstanding that the Petitioners have failed to demonstrate 

any harm, to the extent the Court nevertheless deems them irreparably harmed by nature of their 

water rights ownership alone, it can exempt them from the GMP during the stay. 

 
C. The DNRPCA Intervenors Have Adequately Demonstrated Irreparable Harm 

Absent a Stay 
 

Unlike the Petitioners, the DNRPCA Intervenors provided actual evidence of irreparable 

harm. In arguing otherwise, the Petitioners fail to understand the multi-faceted harm. The 

declarations submitted in support of the Motion to Stay indicate that the DNRPCA Intervenors 

made farming decisions in reliance on the 2020 share allocations. Moyle Decl., Motion Ex. 2 at 

¶34; Plaskett Decl., Motion Ex. 4 at ¶¶4-6. Moreover, irretrievable investments were made in 
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reliance on the DNRPCA Intervenors’ good-faith development of a GMP they believed to be 

consistent with what the Legislature expected when enacting NRS 534.037. Moyle Decl., 

Motion Ex. 2 at ¶37; Plaskett Decl., Motion Ex. 4 at ¶7. The pumping reductions required by the 

GMP could not be achieved absent such investments, yet such investments are useless if 

curtailment is inevitable. Moyle Decl., Motion Ex. 2 at ¶37; Plaskett Decl., Motion Ex. 4 at ¶8. 

The Court’s Order essentially leaves open only two possible types of GMP models that it 

deems lawful: (1) a plan that involves voluntary actions by senior right holders (either sale of 

their water to juniors or implementation of water-efficient irrigation practices encouraged by 

payments from juniors); or (2) a plan that involves complete curtailment of rights that post-date 

May 12, 1960. These were considered and rejected by the GMP proponents for a number of 

reasons, not least of which is that the goal of any GMP was to maintain the viability of the 

agricultural economy of Eureka County. Moyle Decl., Motion Ex. 2 at ¶¶22-24. Funding for 

buy-outs was unavailable, and in any event, absent the seniors’ willingness to respond to money, 

curtailment was the only other alternative. Moyle Decl., Motion Ex. 2 at ¶24. A GMP that 

involved complete or nearly complete curtailment of junior rights was no different than what 

could be achieved without a GMP in place. See NRS 534.110(7). The DNRPCA Intervenors 

would not have spent years developing the GMP or made significant investments in water-

saving technologies if curtailment was a foregone conclusion. Moyle Decl., Motion Ex. 2 at ¶37; 

Plaskett Decl., Motion Ex. 4 at ¶8.  

Moreover, the clock is ticking under NRS 534.110(7). The DNRPCA Intervenors should 

not be forced to try to develop a new plan where they have presented significant legal arguments 

that justify the Supreme Court reversing the Court’s Order and reinstating the GMP. The holders 

of a majority of senior rights approved the GMP. ROA 4; Moyle Decl., Ex. 2 at ¶19. The 

purpose of the appeal will be defeated if the DNRPCA Intervenors are forced to engage in a new 

planning process if the Supreme Court ultimately accepts the GMP that the State Engineer 

already approved.  

Even if such wasted effort could be justified (it can’t), given the extensive energy that 

went into this GMP, it is clear there is insufficient time to develop a new plan before curtailment 
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must start. Moyle Decl., Ex. 2 at ¶¶20, 38. The uncertainty claimed by the DNRPCA Intervenors 

is whether they should start planning now to pack up and leave Diamond Valley or should 

continue to invest in their farms, purchase water-saving technologies to reduce their pumping 

and plan for a future in the community they call home. Eureka County and the Diamond Valley 

aquifer will suffer from the potential increased pumping that will ensue if the GMP were not in 

place. Moyle Decl., Motion Ex. 2 at ¶33. Petitioners contend that curtailment by priority would 

address this concern, but that defeats the purpose of NRS 534.110 and deprives the DNRPCA 

Intervenors of the benefits afforded under the statute. See, e.g., New Motor Veh. Bd. of Cal. v. 

Orrin W. Fox Co., 434 U.S. 1345, 1351 (1977) (concluding “that any time a State is enjoined by 

a court from effectuating statutes enacted by representatives of its people, it suffers a form of 

irreparable injury”). In sum, the DNRPCA Intervenors have demonstrated irreparable harm. 

D. The DNRPCA Intervenors Have Set Forth a Substantial Case on the Merits 

Even if the Court disagrees with their arguments, the DNRPCA Intervenors have 

satisfied the merits requirements to obtain a stay. See Hansen, 116 Nev. at 659, 6 P.3d at 987. 

The Court’s conclusion that the GMP complies with NRS 534.037 but impairs vested rights is 

an attack on the constitutionality of the statute, not on the State Engineer’s implementation of 

the statute. Yet the Petitioners never brought a facial attack on NRS 534.110(7) or NRS 534.037, 

and the Court did not deem the Legislature’s actions unconstitutional. The Petitioners’ 

oppositions do not dispute this. Respectfully, the DNRPCA Intervenors believe the Supreme 

Court will recognize this flaw. 

The DNRPCA Intervenors also submit that the Supreme Court will side with them on the 

questions of prior appropriation and beneficial use. The Court’s Order rendered meaningless 

NRS 534.110(7) and NRS 534.037 as to Diamond Valley and did not address multiple legal 

arguments raised by the DNRPCA Intervenors. These included other examples of where the 

Legislature has strayed from prior appropriation principles. Moreover, the State Engineer has 

discretion as to whether to institute forfeiture or abandonment proceedings and must first follow 

certain statutory procedures to do so. See NRS 534.090. There are many unexercised rights 

throughout Nevada. The Petitioners do not contend that the State Engineer’s failure to initiate 
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forfeiture and abandonment proceedings on every one of those constitutes an abuse of discretion. 

The State Engineer’s logical conclusion that initiating forfeiture and abandonment proceedings 

prior to GMP approval would have the adverse result of increasing pumping justified his 

discretionary decision to approve the GMP based on current rights.  

This is particularly the case where many of the unexercised rights in Diamond Valley 

arise from corners that are not being irrigated using center pivots. ROA 465, 467. The reductions 

in annual share allocations through the life of the GMP means that the unexercised rights cannot 

be used anyway. ROA 234-235, 510. The State Engineer similarly has discretion to approve the 

banking and trading provisions under NRS 534.120(2). The DNRPCA Intervenors have 

presented sufficient merits to warrant a stay. See Hansen, 116 Nev. at 659, 6 P.3d at 987. 

E. Extra-Record Information Must Be Considered for a Motion to Stay  

The Court can and should consider the declarations and other evidence submitted by the 

DNRPCA Intervenors in support of the stay and reject Petitioners’ opposition because they lack 

any evidence to oppose a stay. In order for a reviewing court to adequately consider the factors 

governing a stay pending appeal, the movant must provide “specific facts and affidavits 

supporting assertions that these factors exist.” Mich. Coal. of Radioactive Material Users, Inc. v. 

Griepentrog, 945 F.2d 150, 154 (6th Cir. 1991); see Holtzman v. Schlesinger, 414 U.S. 1304, 

1309 and n.10 (1973) (denying application to vacate stay pending writ of certiorari “in light of 

respondents' failure to produce affidavits” to show irreparable harm “in conjunction with stay 

application”); McCulloch v. Jeakins, 99 Nev. 122, 123-24, 659 P.2d 302, 303 (1983) (requiring 

district court to conduct hearing into whether a supersedeas bond is warranted). In a different 

judicial review case of an order issued by the State Engineer, the Nevada Supreme Court 

recently granted a motion to stay based on a supporting declaration that attested to matters that 

occurred after the district court’s order vacating the State Engineer’s action, well outside the 

administrative record. See State Engineer’s Motion to Stay in Case No. 77722, supporting 

declaration and Supreme Court’s Order granting stay, attached hereto as Ex. 17. 

Ironically, Sadler and Renner take issue with the “extra-record” evidence submitted in 

support of the motion to stay when they, themselves, improperly relied on matters outside the 
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administrative record when arguing their petitions for judicial review. Not only did this violate 

the Court’s order in limine, but it violated the most basic principle of judicial review—that the 

Court is limited to the record before the State Engineer. See Town of Eureka v. State Engineer, 

108 Nev. 163, 165, 826 P.2d 948, 949 (1997). In the order in limine, which the Court expressly 

reaffirmed in the Order granting petitions for judicial review, the Court squarely limited the 

Court’s consideration of the merits to the record on appeal. Yet the Court’s order granting the 

petitions for judicial review repeatedly relied on extra-record information. See, e.g., footnotes 

10, 19-22, 40, 166-168.  

This was a fundamental reversible error. See Town of Eureka, 108 Nev. at 165, 826 P.2d 

at 949. The Petitioners perpetuate that error in their oppositions by citing this extra-record 

material in support of their “merits” arguments. The Court’s review of the merits should have 

been limited to the record on appeal, but its review of the other factors in a motion to stay must 

be based on declarations and other evidence. See Griepentrog, 945 F.2d at 154. Petitioners’ 

oppositions provide no such evidence, only unsubstantiated assertions. On that basis alone, the 

stay should be granted and the GMP kept intact. 

F. A Bond is Not Justified Where There is No Money Judgment and Petitioners 
Have Failed to Demonstrate Any Harm From a Stay 
 

Sadler and Renner’s request for a $1 million bond is arbitrary, unsupported and lacks a 

nexus to any alleged harm. “The purpose of security for a stay pending appeal is to protect the 

judgment creditor’s ability to collect the judgment if it is affirmed by preserving the status quo 

and preventing prejudice to the creditor arising from the stay.” Nelson v. Heer, 121 Nev. 832, 

835, 122 P.3d 1252, 1254 (2005) (emphasis added); see also Gottwals v. Rencher, 60 Nev. 35, 

46, 92 P.2d 1000, 1004 (1939) (indicating that on principles of equity and justice a “bond is 

necessary to protect an appellee against damages he may sustain by reason of an unsuccessful 

appeal”) (emphasis added). Clearly, in Nevada, a bond is designed to secure a money judgment, 

which does not exist here. 

Even if the Court concludes a bond is appropriate for this case, Petitioners have failed to 

connect the $1 million amount they seek to potential damages. “[T]he calculation of a bond in a 
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case involving a non-monetary judgment is … an estimate of the potential loss that may result 

during the pendency of the appeal.” In re Weinhold, 389 B.R. 783, 789 (Bankr. M.D. Fla. 2008). 

Failure to provide evidence to support claimed damages requires that a request for bond be 

denied. Conn. Gen. Life Ins. Co. v. New Images of Beverly Hills, 321 F.3d 878, 882 (9th Cir. 

2003). Petitioners’ $1 million number appears to be pulled from thin air; it is entirely arbitrary. 

It is also unsupported by any evidence. Since the Petitioners claim they are harmed whether or 

not the GMP is in place, they cannot attribute damages to the GMP alone. Particularly since 

Eureka County and the State of Nevada are exempted from any bond requirement, a bond should 

not unfairly become the responsibility of the private-party appellants. See NRCP 62(e). 

Notably, the fact that the Petitioners request a bond itself demonstrates they lack 

irreparable harm. “Generally, harm is ‘irreparable’ if it cannot adequately be remedied by 

compensatory damages.” Hamm, 124 Nev. at 297, 183 P.3d at 901. By, on the one hand, crying 

“irreparable harm” and, on the other hand, demanding a monetary bond, Petitioners are talking 

out of both sides of their mouth. They cannot be irreparably harmed if money will allegedly 

solve their problems. See id. But Petitioners demonstrate neither irreparable harm nor damages. 

Because Petitioners fail to prove any monetary damages arising from the GMP, no bond should 

be required to effectuate a stay.  

III. CONCLUSION 

The DNRPCA Intervenors have met the standard for a stay and respectfully request that 

the Court keep the GMP in place pending appeal with no requirement for a bond.  

/// 

/// 

/// 

/// 

/// 

/// 

/// 

/// 
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 1          A.   On the Home Ranch that she is talking about, my
  

 2   grandparents come in there in the early day.  We have proof
  

 3   that they was in there in 1875.  We're pretty near sure in
  

 4   our own family that they was in there in the sixties.  And
  

 5   there's been six generations on that old ranch.  So that's
  

 6   the question?
  

 7          Q.   Yes, that's the question.
  

 8          A.   And we do have prior use of the pond prior to
  

 9   1800 in the vested right.  We did have a vested right.
  

10          Q.   And you had a spring on your property, the Bailey
  

11   Spring?
  

12          A.   Yes, we did have a spring.
  

13          Q.   And the Bailey Spring went dry?
  

14          A.   It went dry.  It took 25 years to dry that spring
  

15   up after the electricity come in.
  

16          Q.   And then your -- you were granted groundwater
  

17   rights from the State Engineer; is that correct?
  

18          A.   Yes.  He allowed us to drill a well?
  

19          Q.   Yes.
  

20          A.   That's true.  He did, yes.
  

21          Q.   And you're not the paperwork guy that keeps track
  

22   of all the paperwork associated with your water rights, are
  

23   you?
  

24          A.   No, I'm not, no.
  

25          Q.   Your son and daughter-in-law do that; is that
                 CAPITOL REPORTERS (775) 882-5322
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 1   Well, I do remember what I did yesterday.  But I won't
  

 2   remember this in a year.  So this isn't a memory test, okay.
  

 3   But back in 1982 this transcript says Mr. Bailey, that's you,
  

 4   if I was to apply for an application to drill a new well on
  

 5   the ranch down there, would I have a good chance of getting
  

 6   it or am I in the water basin?  Does that help you remember
  

 7   at all?
  

 8          A.   It makes sense, but I can't recall saying that.
  

 9   But if you've got it wrote down there, I'm not going to
  

10   dispute that I asked that.  I don't recall doing it.  But it
  

11   was a good question.
  

12          Q.   And there was a question about how much of the
  

13   Diamond Valley was covered with the designation.
  

14          A.   Yeah.  I heard that line chain different times.
  

15          Q.   And then Mr. Morros said, I can't predetermine
  

16   action on any application we might make.  You mean, would it
  

17   be subject to denial on the basis of being in the groundwater
  

18   basin and you say yes.  And he says under the present status
  

19   of the basin as far as the orders that have been issued by
  

20   the State Engineer.  Yes, absolutely.  And then you said, I
  

21   would be denied?  And he said if it was in the designated
  

22   portion of the basin, yes.
  

23               Now, you did end up getting a water right to
  

24   replace your spring; right?
  

25          A.   That's correct.
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 1          Q.   Were there springs south of you already dry?
  

 2          A.   See, the Romanos started drying up first because
  

 3   it's closer to the pump -- to the farm, you know.  And then
  

 4   Sulphur started first before the Romano, that part of the
  

 5   Romano.  But it's the first one that took a hit.  And then
  

 6   out in the middle of the valley, why, there was a spring
  

 7   dried off of that, I call it the Thompson Road.  And there
  

 8   was a pretty good spring right in that area that started
  

 9   taking a hit on that too.  It had a fair amount of water that
  

10   they -- There was a little house there at one time and they
  

11   claimed it burned down.  I don't ever recall it.
  

12          Q.   Well, do you know of something called Tule Dam
  

13   Spring?  Have you ever heard of that?  No?
  

14          A.   No, I don't.
  

15          Q.   But you talked about Sulphur Spring?
  

16          A.   Are you talking about the Romano on Tule Dam?
  

17   There is a Tule Dam, but I'm surprised you would know that.
  

18          Q.   Well, do you remember when it went dry?
  

19          A.   You mean to put a date on it?  I remember it
  

20   drying up, I sure do.
  

21          Q.   Well, why did it dry up in your opinion?
  

22          A.   Because we was pumping that water up there.
  

23          Q.   Pumping water where?
  

24          A.   Up in the farming area.
  

25          Q.   Down in the south part of the valley?
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 1          A.   Yeah.
  

 2          Q.   And do you think that's why Sulphur Spring dried
  

 3   up?
  

 4          A.   Yes.
  

 5          Q.   Do you think that's why the Romano wells stopped
  

 6   flowing?
  

 7          A.   I'm not sure of that.  Because them wells were
  

 8   there a long time and they could deteriorate.  Them wells
  

 9   could have rusted in the bottom.  And so I'm guessing
  

10   after -- They can only last so long.  So I'm not going to say
  

11   why some of them dried up or not.
  

12          Q.   What about your spring, why did it dry up?
  

13          A.   Because of the pumping up in the valley.  I was
  

14   part of it.
  

15          Q.   You have a ranch down there too?
  

16          A.   A farm, you mean?
  

17          Q.   A farm.
  

18          A.   We had a couple of them.
  

19          Q.   All right.  Do you think the pumping down south
  

20   has caused an impact to Shipley Spring?
  

21          A.   No, I don't.
  

22          Q.   Really?
  

23          A.   I don't.
  

24          Q.   So it could impact Bailey Spring but not Shipley
  

25   Spring?
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 1          Q.   Is it still a flowing well?
  

 2          A.   If you let it sit there long enough.  It don't
  

 3   flow immediately when you shut the -- When you shut the pump
  

 4   off are you talking about?
  

 5          Q.   Uh-huh.
  

 6          A.   No, it don't.
  

 7          Q.   So it doesn't come back the way it used to when
  

 8   you shut the well off?
  

 9          A.   No, it don't.
  

10          Q.   Do you have a meter on the well?
  

11          A.   Yes.  It pumps right at 900 under pressure.
  

12          Q.   Now, before you got the new well you flood
  

13   irrigated at your ranch; right?
  

14          A.   Uh-huh.
  

15          Q.   And now you can grow alfalfa on the ranch; right?
  

16          A.   We planted the alfalfa and grass, but the alfalfa
  

17   is pretty well gone.  We're pretty much in grass right now.
  

18          Q.   Is it a better crop now under the center pivot
  

19   than you had when you were flood irrigating?
  

20          A.   By far.  Grass does better now.  In comparison to
  

21   alfalfa, you get more ton age with grass.  I'm not going to
  

22   say the general rules, but I'm going to say we cut a little
  

23   more tonnage with the grass.
  

24               HEARING OFFICER JOSEPH-TAYLOR:  Mr. Taggart, how
  

25   is this helping us make our decision?
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 1          Q.   Okay.  Do you recall what year your spring went
  

 2   dry?
  

 3          A.   Well, we put -- Let's see, we put that pivot
  

 4   in -- I got associated with the fire in '99.  We had that
  

 5   pivot established either the year before -- it would be '98
  

 6   or '97, one of the two, it went dry at that time.  It was dry
  

 7   at that time.  It went dry.  It got down to the point of
  

 8   where the pond was probably running about, I'll throw it out
  

 9   there, say, two or 300 gallons.  But you couldn't do anything
  

10   with it because if you got 30 below zero and you had to water
  

11   them cows, it would freeze over and you was out of water.  I
  

12   mean, you couldn't do it.  It was actually worthless to you.
  

13               But we put the dam in to the point to where it
  

14   wouldn't run anymore because it was running out in to the
  

15   pivot and it was just making a mess.  So we dammed the water
  

16   up and it will stop flowing at a certain height, you know.
  

17   So we just dammed it off to where we couldn't use it anymore.
  

18          Q.   Would there be any flow from it today if it
  

19   weren't dammed up?
  

20          A.   No.  They don't raise there no more.  It's dry
  

21   there right now.
  

22          Q.   So did it dry shortly after you put in your
  

23   irrigation well?
  

24          A.   It took a while because it always dried it up
  

25   when you was pumping, but then when you quit pumping, why, it
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 1   would come back, see.  But it never run because we had it
  

 2   dammed off.  And you can darn near stop any spring if you put
  

 3   a dam around and raise it high enough because of the way the
  

 4   water stopped the flow.
  

 5               MR. FELLING:  Thank you.  No more questions.
  

 6                            EXAMINATION
  

 7   By The State Engineer:
  

 8          Q.   Just a couple, Mr. Bailey.  Do you remember the
  

 9   lawsuit that came to some kind of a conclusion in the late
  

10   forties, 1950s?
  

11          A.   Yes.
  

12          Q.   And I think your testimony was perhaps about five
  

13   years later the Sadler brothers had done a good job in
  

14   advancing the ranch or the farm and put in some alfalfa;
  

15   correct?
  

16          A.   That's correct.
  

17          Q.   Prior to 1950 -- Prior to 1950 -- Prior to even
  

18   1950 did you spend much time on the Sadler Ranch?  Do you
  

19   have first-hand knowledge of the lay of the land?
  

20          A.   Well, I always went down there with Brandon Gabbs
  

21   and that sort of stuff, yes, and I would have drove cows
  

22   through there and worked cows in the field.  I always helped
  

23   him work the cows because I was usually riding a colt and I
  

24   wanted him to get experience and I wanted him to be around
  

25   them cows.
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 1   STATE OF NEVADA     )
                       )ss.

 2   COUNTY OF WASHOE    )
  

 3
  

 4                  I, CHRISTY Y. JOYCE, Official Certified Court
  

 5   Reporter for the State of Nevada, Department of Conservation
  

 6   and Natural Resources, Division of Water Resources, do hereby
  

 7   certify:
  

 8                  That on Thursday, the 21st day of November,
  

 9   2013, I was present at the Division of Water Resources,
  

10   Carson City, Nevada, for the purpose of reporting in verbatim
  

11   stenotype notes the within-entitled public hearing;
  

12                  That the foregoing transcript, consisting of
  

13   pages 890 through 1150, inclusive, includes a full, true and
  

14   correct transcription of my stenotype notes of said public
  

15   hearing.
  

16
  

17                  Dated at Reno, Nevada, this 16th day of
  

18   December, 2013.
  

19
  

20
  

21                                     __________________________
                                     CHRISTY Y. JOYCE, CCR #625

22
  

23
  

24
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 1   right.
  

 2                HEARING OFFICER JOSEPH-TAYLOR:  What's your name?
  

 3                MR. SHODA:  My name is Levi Shoda.  Last name is
  

 4   S-H-O-D-A.  And I'll apologize because I'm not a public
  

 5   speaker.
  

 6                HEARING OFFICER JOSEPH-TAYLOR:  You don't need to
  

 7   apologize, Mr. Shoda.
  

 8                MR. SHODA:  Okay.  I'm a rancher.  Thank you for
  

 9   letting me speak as well.  I am Levi Shoda and I am the
  

10   operation manager at Sadler Ranch.  I grew up in Douglas
  

11   County in the Carson Valley and I owned a custom hay company
  

12   and I leased ground for haying and cattle for a number of
  

13   years before going to Sadler Ranch.
  

14                I have seen battles over water rights in Douglas
  

15   County and what has and is happening to the Sadler Ranch in my
  

16   opinion is terrible.  It's really bad.  Now, this ranch has
  

17   the most senior rights in the Diamond Valley and those rights
  

18   have clearly been impacted by pumping of junior wells.  There
  

19   maybe other factors in that, but the most predominant factor
  

20   that we see is that, and we've spent a lot of effort with our
  

21   professionals to clarify that for us.
  

22                So the ranch, Sadler Ranch, is crippled by the
  

23   decrease in flows from Shipley Spring.  And I look at this
  

24   ranch every day and I have to work very hard to get 170 acres
  

25   irrigated that we can hay of those meadows today.  We are
                  CAPITOL REPORTERS (775) 882-5322

1169

SE ROA005492
JA2901



 1   priority to make us whole, otherwise we will be first to be
  

 2   cut in the curtailment and that just doesn't make any sense to
  

 3   us.  Should an adjudication happen to finally decide the
  

 4   extent of our right, we agree with that.  An adjudication
  

 5   should happen.  And we are there.  We are ready to go.  We are
  

 6   asking for an adjudication on our ranch.
  

 7                But what -- should we wait for an adjudication to
  

 8   get the mitigation water?  Absolutely not.  The injury is
  

 9   obvious to anyone that needs -- and that needs to be fixed
  

10   right now.  Junior pumpers at Romano has caused our spring to
  

11   decline.  Pumping at the Brown Ranch has caused our spring to
  

12   decline.  Pumping at the Bailey's.  There's pumping all around
  

13   our spring and it's all caused it to decline.  And pumping in
  

14   the southern Diamond Valley has caused it -- it to decline.
  

15   Since everyone else can pump, I don't see why we can't pump.
  

16                Now, the county's solution has just been more
  

17   delay.  They delayed in the '60s.  They've delayed in the
  

18   '80s.  And it seems to now that they're still delaying.  And
  

19   it's time to do something.  Don't let this hearing fall into
  

20   the past train of inaction of ignoring the problem or denial
  

21   from delay.  Justice delayed is justice denied.
  

22                You've seen evidence where State Engineer in 1912
  

23   recognized our water rights.  You've seen evidence that the
  

24   courts have recognized our water rights.  The county in their
  

25   protest even recognizes our vested right.  So there is no
                  CAPITOL REPORTERS (775) 882-5322
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 1   STATE OF NEVADA   )
                     ) ss.

 2   CARSON CITY       )
  

 3
  

 4
  

 5
  

 6                I, MICHEL DOTY LOOMIS, a Certified Court
  

 7   Reporter, do hereby certify;
  

 8                That on the 22nd day of November, 2013, in Carson
  

 9   City, Nevada, I was present and took stenotype notes of the
  

10   hearing held before the Nevada Department of Conservation and
  

11   Natural Resources, Division of Water in the within entitled
  

12   matter, and thereafter transcribed the same into typewriting
  

13   as herein appears;
  

14                That the foregoing transcript, consisting of
  

15   pages 1152 through 1418, is a full, true and correct
  

16   transcription of my stenotype notes of said hearing.
  

17
  

18                Dated at Carson City, Nevada, this 16th day of
  

19   December, 2013.
  

20
  

21
  

22                                  ____________________________
                                  MICHEL DOTY LOOMIS, CCR #228

23
  

24
  

25
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Case No. CV-1902-348 
(consolidated with Case Nos. 
CV-1902-349 and CV-1902-350)

Dept. No. 2

IN THE SEVENTH JUDICIAL DISTRICT COURT 

OF THE STATE OF NEVADA IN AND FOR THE COUNTY OF EUREKA 

TIMOTHY LEE BAILEY and 
CONSTANCE MARIE BAILEY; FRED  
BAILEY and CAROLYN BAILEY; IRA 
R. RENNER, an individual, and
MONTIRA RENNER, an individual; and
SADLER RANCH, LLC,

Petitioners, 

vs. 

TIM WILSON, P.E., Nevada State  
Engineer, DIVISION OF WATER  
RESOURCES, DEPARTMENT OF  
CONSERVATION AND NATURAL  
RESOURCES, 

Respondent, 

EUREKA COUNTY; DIAMOND NATURAL 
RESOURCES PROTECTION AND 
CONSERVATION ASSOCIATION, J&T 
FARMS, GALLAGHER FARMS, JEFF 
LOMMORI, M&C HAY, CONLEY LAND & 
LIVESTOCK, LLC, JIM AND NICK 
ETCHEVERRY, TIM AND SANDIE HALPIN, 
DIAMOND VALLEY HAY CO., MARK 
MOYLE FARMS, LLC, D.F. AND E.M. 
PALMORE FAMILY TRUST, BILL AND 
PATRICIA NORTON, SESTANOVICH HAY 
& CATTLE, LLC, JERRY ANDERSON, BILL 
AND DARLA BAUMANN, 

Respondents/Intervenors.  

/ 

SUPPLEMENTAL DECLARATION OF DALE C. BUGENIG  
IN SUPPORT OF DNRPCA INTERVENORS’ REPLY IN SUPPORT OF MOTION FOR 

STAY PENDING APPEAL OF ORDER GRANTING PETITIONS FOR JUDICIAL 
REVIEW OF STATE ENGINEER ORDER 1302 
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 I, Dale C. Bugenig, do hereby swear under penalty of perjury that the assertions of this 

declaration are true and correct. 

1. I am over the age of eighteen (18) years.  I have personal knowledge of the facts 

stated within this declaration.  If called as a witness, I would be competent to testify to these 

facts. 

2. This declaration is offered to authenticate certain documents attached to the  

DNRPCA Intervenors’ Reply in Support of Motion for Stay Pending Appeal of Order Granting 

Petitions for Judicial Review of State Engineer Order 1302 (“Reply”).  

3. I am the managing member of Dale C. Bugenig, Consulting Hydrogeologist, LLC. I 

work out of a field office in Eureka, Nevada.   

4. I hold a Bachelor’s degree in Geology and earned my Master of Science Degree in 

Hydrology and Hydrogeology from the University of Nevada, Reno.   

5. I prepared the maps attached hereto using information from the Nevada Division of 

Water Resources. 

6. The maps show the location of surface and underground water rights in the Diamond 

Valley Hydrographic Basin, including the water rights of Petitioners. The first shows the places of use 

and the second contains additional detail showing the points of diversion used by the Petitioners.  

I declare under penalty of perjury under the laws of the State of Nevada that the 

foregoing is true and correct.   

 DATED this 1st day of June, 2020.  

 
 
             

DALE C. BUGENIG 
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Source:  Records of the Nevada Division of Water Resources 

Note:  Because some Places of Use overlap in part or in total, the color for a particular PoU may 

obscure all or a portion of other water rights. 

Note:  All underground irrigation water rights are  

indicated by the same green color. 
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Source:  Records of the Nevada Division of Water Resources 

Note:  Because some Places of Use overlap in part or in  total, the color for a particular PoU may obscure all or 

a portion of other water rights. 

Note:  All underground irrigation water rights are  

indicated by the same green color. 
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IN THE SUPREME COURT OF THE STATE OF NEVADA 

 

JASON KING, P.E., Nevada State 

Engineer, DIVISION OF WATER 

RESOURCES, DEPARTMENT OF 

CONSERVATION AND NATURAL 

RESOURCES, 

 

 Appellants, 

 

 vs. 

 

PAHRUMP FAIR WATER, LLC., 

a Nevada limited-liability company; 

STEVEN PETERSON, an individual; 

MICHAEL LACH, an individual; 

PAUL PECK, an individual; 

BRUCE JABEOUR, an individual; and 

GERALD SCHULTE, an individual, 

 

 Respondents. 

  

 

 

 

 

 

Case No. 77722 

 

 

EMERGENCY MOTION UNDER NRAP 27(e) 

FOR STAY OF DISTRICT COURT’S ORDER GRANTING PETITION 

FOR JUDICIAL REVIEW PENDING APPEAL PURSUANT TO NRAP 

8(a)(2) AND REQUEST FOR ADMINISTRATIVE STAY PENDING 

DECISION ON UNDERLYING MOTION FOR STAY 

 

IMMEDIATE ACTION REQUESTED 

 

Jason King, P.E., the State Engineer, in his capacity as the Nevada State 

Engineer, Department of Conservation and Natural Resources, Division of Water 

Resources (hereafter “State Engineer”), by and through counsel, Nevada Attorney 

General Adam Paul Laxalt and Deputy Attorney General James N. Bolotin, hereby 

moves this Honorable Court on an emergency basis under Nevada Rule of Appellate 

Electronically Filed
Jan 02 2019 03:53 p.m.
Elizabeth A. Brown
Clerk of Supreme Court

Docket 77722   Document 2019-00237
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Procedure (“NRAP”) 27(e), for a stay of the District Court’s Order Granting Petition 

for Judicial Review pending the State Engineer’s appeal of this Order to the Nevada 

Supreme Court, pursuant to NRAP 8(a).  This Motion is based upon the following 

points and authorities, all pleadings and papers on file in this case.  

MEMORANDUM OF POINTS AND AUTHORITIES 

I. FACTS AND PROCEDURAL HISTORY FOR STAY 

Petitioners Pahrump Fair Water, LLC, Steven Peterson, Michael Lach, 

Paul Peck, Bruce Jabeour, and Gerald Schulte (collectively, “Pahrump Fair Water”), 

filed their Petition for Judicial Review in the Fifth Judicial District Court of the State 

of Nevada seeking the reversal of State Engineer’s Amended Order No. 1293A, on 

or about August 10, 2018.  Following a complete briefing on this matter, and oral 

arguments on November 8, 2018, in Pahrump, Nevada, the Honorable Senior Judge 

Steven P. Elliott ordered that Pahrump Fair Water’s Petition for Judicial Review be 

granted, and reversed Amended Order No. 1293A.  The district court filed the 

written order granting the Petition for Judicial Review on December 6, 2018, and 

the Notice of Entry of Order was served on December 6, 2018.  See Notice of Entry 

of Order, attached hereto as Exhibit 1.  Based on the arguments made to the district 

court, the State Engineer is appealing the district court’s ruling to this honorable 

Court.  The State Engineer also previously sought this requested stay in district court, 
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however, the district court denied the requested relief, finding that NRAP 8(c) 

factors did not weigh in favor of the State Engineer’s requested stay.  

The State Engineer now moves for this stay in this Court based on the same 

grounds due to concerns about timing and the effects of the district court’s Order 

during the pendency of this appeal, as the district court’s Order states that it is 

effective 5 days after receipt and Nevada Rule of Civil Procedure (“NRCP”) 62(a) 

permits enforcement proceedings to commence following the expiration of 10 days 

after service of written notice of entry of an order.  Prior to the district court’s denial 

of the State Engineer’s Motion for Stay at the district court, the State Engineer 

complied with the district court’s Order, issuing his Notice of Reversal of 

Order 1293A on December 13, 2018, following the district court’s denial of a 

request for a temporary stay pending a determination on the motion for stay during a 

teleconference held on December 13, 2018.  See Notice of Reversal of Order 1293A, 

attached hereto as Exhibit 2. 

The State Engineer seeks a stay of the district court’s Order, and for Amended 

Order No. 1293A to remain in effect, during the pendency of this appeal due to the 

high likelihood that the purpose of the State Engineer’s appeal will be defeated if 

this stay does not issue, as well as the potential irreparable harm to the resource and 

impending procedural quagmire should additional domestic wells be freely drilled 

during the pendency of an eventually successful appeal by the State Engineer.  
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II. ARGUMENT 

A. This Court Should Stay the District Court’s Order, Reversing 

Amended Order 1293A, Pending Appeal 

 

The State Engineer seeks a stay of the district court’s Order Granting 

Petitioner’s Petition for Judicial Review.  The State Engineer seeks to preserve the 

status quo during the pendency of this appeal, i.e., continue the prohibition on 

drilling new domestic wells in the Pahrump Basin without the relinquishment of 

2 acre-feet of water rights, pursuant to Amended Order No. 1293A. 

In this case, the first factor regarding the potential defeat of the object of the 

State Engineer’s appeal should hold substantial weight.  NRAP 8(c)(1).  The State 

Engineer issued Amended Order No. 1293A due to the significant groundwater 

issues facing the Pahrump Basin, based on studies showing continuing water level 

declines on the valley floor of the Pahrump Basin, including projecting the failure 

of thousands of existing wells under existing pumping conditions currently occurring 

within the basin.  See State Engineer’s Answering Brief, attached hereto as Exhibit 3.  

These existing conditions are in significant part the result of the Pahrump Basin 

containing the highest density and proliferation of domestic wells in the State of 

Nevada.  Id.  It is the State Engineer’s position that he is statutorily authorized to 

issue Amended Order No. 1293A, and that it is necessary to prevent the further 

proliferation of additional domestic wells that would exacerbate Pahrump’s already 

JA2913



-5- 

troubling groundwater levels, to the detriment of existing holders of water rights and 

the protected interests of those currently existing domestic wells.   

Further, based on this Court’s ruling, there is now an outstanding question of 

whether domestic wells are even subject to the prior appropriation doctrine that has 

been Nevada’s water law since 1885.  The district court held that “domestic wells 

are afforded an exemption from the State Engineer’s regulatory purview.”  Order 

Granting Petition for Judicial Review, p. 6.  Such an exemption is, in effect, a finding 

that domestic wells hold a superior priority to all other water rights.  Allowing 

additional domestic wells to be drilled, without restriction, during the pendency of 

the appeal will only compound this issue such that a primary goal of the State 

Engineer’s appeal will be defeated if a stay is not issued. 

Since the district court oral argument on November 8, 2018, the State 

Engineer has received a significant number of Notices of Intent1 (“NOI”) to drill 

new domestic wells in the Pahrump Basin.  See Declaration of John Guillory, P.E., 

Nevada Division of Water Resources, Manager II, Las Vegas Branch Office, 

                                                 
1 For reference, a query of the State Engineer’s well log database, found on the 

Nevada Division of Water Resources website, shows that approximately 377 domestic 

wells were drilled in the entire state of Nevada in 2018.  The Pahrump Basin is one of 

256 groundwater basins in Nevada.  Therefore, in just the 55 days between the date of 

the district court oral argument in this case and the date that the State Engineer filed 

this Motion for Stay, the State Engineer received 232 NOIs for the Pahrump Basin 

alone.  This number is equivalent to approximately 61.5 percent of the amount of all 

domestic wells drilled in Nevada in 2018. 
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attached hereto as Exhibit 4.  Should this proliferation of new domestic wells be 

allowed to proceed, the purpose of the State Engineer’s appeal to uphold Amended 

Order No. 1293A will be defeated.  This potential increase in domestic wells, along 

with the legal entitlement to pump up to 2 acre-feet annually per each domestic well 

under NRS 534.350(8)(a)(2), will only further compound the extraordinary 

groundwater declines and threats to existing domestic wells and holders of 

groundwater rights.  This influx of NOIs is the primary reason why the State 

Engineer requests immediate action on this Emergency Motion. 

This result is exactly what the State Engineer sought to prevent when issuing 

Amended Order No. 1293A under his legal duty to manage Nevada’s limited water 

resources for the benefit of the public.  While this Court generally does not hold that 

one factor under NRAP 8(c) carries more weight than others, the Court previously 

recognized that if one or two factors are especially strong, they may counterbalance 

other weak factors.  Mikohn Gaming Corp. v. McCrea, 120 Nev. 248, 251, 89 P.3d 

36, 38 (2004) (citing Hansen v. Eighth Jud. Dist. Ct. ex rel. Cnty. of Clark, 116 Nev. 

650, 659, 6 P.3d 982, 987 (2000)).  In other contexts, specifically regarding an order 

refusing to compel arbitration, the Nevada Supreme Court held that the first stay 

factor takes on added significance and generally warrants a stay pending resolution 

of the appeal.  Mikohn Gaming Corp., 120 Nev. at 251, 89 P.3d at 38.  The other 

stay factors remain relevant to the Court’s analysis, but “absent a strong showing 
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that the appeal lacks merit or that irreparable harm will result if a stay is granted, 

a stay should issue to avoid defeating the object of the appeal.”  Id., 120 Nev. at 

251-52, 89 P.3d at 38.  This factor is especially strong and justifies the requested 

stay. 

Additionally, the State Engineer, and the State of Nevada as a whole, will 

suffer irreparable harm should this stay not issue.  NRAP 8(c)(2).  The issue is 

twofold.  First, should the Supreme Court ultimately reverse this Court’s decision 

and reinstate Amended Order No. 1293A, as noted above, there will have been 

potentially hundreds, if not thousands, of new domestic wells drilled in violation of 

Amended Order No. 1293A during the pendency of the appeal.  This would lead to 

procedural disarray, raising significant questions regarding plugging these new 

wells, who will do the plugging, and who will pay for it.  The burden of this problem 

would fall on the State Engineer.  Second, the studies upon which the State Engineer 

based Amended Order No. 1293A predict continued water level declines and well 

failures based on existing pumping.  Should pumping increase, there is a distinct 

likelihood that water levels will drop at an increased rate such that it is possible that 

the Pahrump Basin may drop to an irrecoverable level.  The water of all sources of 

water supply within the boundaries of the State belongs to the public.  NRS 533.025.  

It is the State Engineer’s duty to prevent the depletion of designated groundwater 

basins, like the Pahrump Basin.  See NRS 534.120.  Therefore, Amended Order 
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No. 1293A should remain in effect until the Nevada Supreme Court reaches a final 

decision in order to avoid serious, irreparable harm to the State Engineer and the 

State of Nevada.   

Conversely, Petitioners will not suffer irreparable harm if this stay is granted.  

NRAP 8(c)(3).  Requiring those seeking to drill new domestic wells in the Pahrump 

Basin to wait before they drill these new wells without relinquishment of 2 acre-feet 

of water (in the event the Nevada Supreme Court affirms the district court’s decision) 

is not irreparable harm.  The Supreme Court has held that increased costs and delay 

do not constitute irreparable harm.  See Mikohn Gaming Corp., 120 Nev. at 253, 

89 P.3d at 39.  Nonetheless, this factor will generally not play a significant role in 

the decision whether to issue a stay.  Id. 

Regarding the likelihood of success on the merits factor, NRAP 8(c)(4), this 

Court has held that where the object of an appeal will be defeated if the stay is denied, 

a stay is generally warranted; however, “the party opposing the stay motion can 

defeat the motion by making a strong showing that appellate relief is unattainable” 

particularly where “the appeal appears frivolous or if the appellant apparently filed 

the stay motion purely for dilatory purposes.”  Id., 120 Nev. at 253, 89 P.3d at 40.  

Here, the State Engineer is appealing the district court’s ruling in good faith, seeking 

to uphold his legal duties, pursuant to NRS 534.110(8) and NRS 534.120(1), to make 

such rules and regulations as necessary to prevent the depletion of the Pahrump 
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Basin via Amended Order No. 1293A, allowing the State Engineer to work towards 

stabilizing water level declines and limiting well failures, including existing 

domestic wells, without the need to curtail2 existing water users.   

Despite the district court’s finding to the contrary, the State Engineer will 

argue that he did in fact have authority to issue Amended Order No. 1293A to 

prohibit the drilling of new domestic wells without the relinquishment of a 2 acre-

foot water right, that it was supported by substantial evidence, and that he did not 

violate due process in issuing the Amended Order.  As the district court stated during 

the hearing on November 8, 2018, this case presents a tight issue.  Therefore, the 

likelihood of success on the merits should not weigh in either side’s favor, and 

should certainly not work in Petitioners’ favor to defeat this Motion for Stay.  

As shown above, due in large part to the likelihood that the purpose of the 

State Engineer’s appeal will be defeated, either in totality or in part, if this stay does 

not issue, and because the potential harm to the State Engineer and the State of 

                                                 
2 Per NRS 534.110(6), the State Engineer has the authority to order that 

withdrawals, including those from domestic wells, be restricted (or curtailed) to 

conform to priority rights if the State Engineer’s findings indicate that “the average 

annual replenishment to the groundwater supply may not be adequate for the needs of 

all permittees and all vested-right claimants.”  NRS 534.080(4) provides that domestic 

wells have a date of priority equal to the date of completion of the well.  Why would 

the State Engineer want to allow one more domestic well to be drilled in the Pahrump 

Basin, to serve a home dependent on that water, when that domestic well will be the 

first one cut off in the event of curtailment?  This is the exact situation that the State 

Engineer tried to prevent by issuing Amended Order No. 1293A. 
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Nevada as a whole, the State Engineer’s Motion for Stay Pending Appeal should 

be granted. 

III. CONCLUSION 

 For the foregoing reasons, the State Engineer respectfully requests that this 

Court issue a stay of the district court’s Order Granting Petition for Judicial Review 

pending the instant appeal.  Further, given the emergency nature of this Motion and 

aforementioned timing concerns, the State Engineer respectfully requests a 

temporary administrative stay pending the briefing and decision on this Motion for 

Stay. 

 RESPECTFULLY SUBMITTED this 2nd day of January, 2019. 

 ADAM PAUL LAXALT 

 Attorney General 

 

 By: /s/ James N. Bolotin  

 JAMES N. BOLOTIN 

 Deputy Attorney General 

 Nevada Bar No. 13829 

 State of Nevada 

 Office of the Attorney General 

 100 North Carson Street 

 Carson City, Nevada 89701-4717 

 T: (775) 684-1231 

 E: jbolotin@ag.nv.gov 

 Attorney for Appellant, 

   State Engineer 
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NRAP 27(e) CERTIFICATE 

 I, James N. Bolotin, declare as follows: 

1. I am currently employed by the Nevada Office of the Attorney General 

as a Deputy Attorney General.  I am counsel for Appellants named herein.   

2. I verify that I have read the foregoing Emergency Motion under 

NRAP 27(e) for Stay of District Court’s Order Granting Petition for Judicial Review 

Pending Appeal Pursuant to NRAP 8(a)(2) and Request for Administrative Stay 

Pending Decision on Underlying Motion for Stay, and that the same is true of my 

own knowledge, except for matters stated on information and belief, and as to those 

matters, I believe them to be true.   

3. The facts showing the existence and nature of the emergency are set 

forth in the Motion.  As described above, relief is needed as soon as possible to avoid 

irreparable harm to the State Engineer, the Pahrump Valley Hydrographic Basin, and 

the State of Nevada as a whole, and to avoid defeating the purpose of the State 

Engineer’s appeal.  Immediate action is requested. 

4. The relief sought in this Motion was presented to the District Court in 

a motion filed with the District Court on December 10, 2018.  The District Court 

denied this relief, filing its Order on December 27, 2018, and the State Engineer 

received the Notice of Entry of this Order on January 2, 2019. The State Engineer is 

filing this Motion at the earliest possible time. 
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5. I have made every practicable effort to notify the Supreme Court and 

opposing counsel of the filing of this Motion.  The State Engineer alerted opposing 

counsel to the filing of this Motion shortly before it was submitted for efiling.  I also 

called the Clerk of Court’s Office for the Nevada Supreme Court before filing.  A 

courtesy copy was emailed to all parties. 

6. Below are the telephone numbers and office addresses of the known 

participating attorneys: 

Counsel for Pahrump Fair Water, LLC, et al., Respondents 

Paul G. Taggart, Esq. 

David H. Rigdon, Esq. 

TAGGART & TAGGART, LTD. 

108 North Minnesota Street 

Carson City, Nevada 89703 

T: (775) 882-9900 

 

 Executed this 2nd day of January, 2019, in Carson City, Nevada. 

  /s/ James N. Bolotin  

 JAMES N. BOLOTIN 

 Deputy Attorney General 

 Nevada Bar No. 13829 
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CERTIFICATE OF SERVICE 

 I certify that I am an employee of the Office of the Attorney General and that 

on this 2nd day of January, 2019, I served a copy of the foregoing EMERGENCY 

MOTION UNDER NRAP 27(e) FOR STAY OF DISTRICT COURT’S ORDER 

GRANTING PETITION FOR JUDICIAL REVIEW PENDING APPEAL 

PURSUANT TO NRAP 8(a)(2) AND REQUEST FOR ADMINISTRATIVE STAY 

PENDING DECISION ON UNDERLYING MOTION FOR STAY, by electronic 

service to: 

Paul G. Taggart, Esq. 

David H. Rigdon, Esq. 

TAGGART & TAGGART, LTD. 

108 North Minnesota Street 

Carson City, Nevada 89703 

 

 

  /s/ Dorene A. Wright  
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EXHIBIT 

NO. 

EXHIBIT DESCRIPTION NUMBER 

OF PAGES 

1.  Notice of Entry of Order filed December 7, 2018 15 

2.  Notice of Reversal of Order 1293A dated 

December 13, 2018 

1 

3.  Respondent State Engineer’s Answering Brief 

filed October 12, 2018 

36 

4.  Declaration of John Guillory, P.E., Nevada 

Division of Water Resources, Manager II, 

Las Vegas Branch Office 

3 
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IN THE SUPREME COURT OF THE STATE OF NEVADA 

JASON KING, RE., Nevada State 
Engineer, DIVISION OF WATER 
RESOURCES, DEPARTMENT OF 
CONSERVATION AND NATURAL 
RESOURCES, 

Appellants, 	1 
	

Case No. 77722 

VS. 

PAHRUMP FAIR WATER, LLC., 
a Nevada limited-liability company; 
STEVEN PETERSON, an 
individual; MICHAEL LACH, 
an individual; PAUL PECK, 
an individual; BRUCE JABEOUR, 
an individual; and GERALD 
SCHULTE, an individual, 

Resnondents. 

DECLARATION OF JOHN GUILLORY, P.E., 
NEVADA DIVISION OF WATER RESOURCES, MANAGER II, 

LAS VEGAS BRANCH OFFICE 

I, JOHN GUILLORY, P.E., hereby state that the assertions of this 

declaration are true: 

1. I have personal knowledge of the matters asserted herein 

and am competent to testify thereto, save for those matters asserted on 

II, 

1- JA2925



information and belief, and for those matters, I am informed and 

believe them to be true. 

2. I am currently employed by the Nevada Division of Water 

Resources (DWR), as a Professional Engineer (P.E.), in the position of 

Manager II for DWR's Las Vegas Branch Office. 

3. In connection with the case of Jason King, P.E., Nevada 

State Engineer, Division of Water Resources, Department of 

Conservation and Natural Resources v. Pahrump Fair Water, LLC., 

et al., Case No. 77722, in the Nevada Supreme Court, on appeal from 

Case No. CV 39524 in the Fifth Judicial District Court of the State of 

Nevada, in and for the County of Nye, the Office of the Nevada Attorney 

General contacted me and requested that I, as a Manager II with DWR 

experienced with the Pahrump Basin, provide truthful and accurate 

information relevant to legal briefs that they intend to file with the 

Court on behalf of DWR and the State Engineer, and for other proper 

purposes. 

4. Since the oral argument before the District Court, held on 

November 8, 2018, wherein the District Court, from the bench, granted 

the Petition for Judicial Review and effectively reversed Amended 
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Order No. 1293A, DVVR has received 232 Notices of Intent to Drill new 

domestic wells in the Pahrump Basin. 

Pursuant to NRS 53.045, I hereby certify, under penalty of 

perjury, that the foregoing is true and correct. 

Executed on this   P  t%)-2?"-   day of January, 2019. 

.3- JA2927



No. 77722 

FILED 
JAN 1 1 2019 

ELIZABETH A. BROWN 
CLERK OF SUPREME COURT 

BY DEPUTY CLERK 

IN THE SUPREME COURT OF THE STATE OF NEVADA 

JASON KING, P.E., NEVADA STATE 
ENGINEER, DIVISION OF WATER 
RESOURCES, DEPARTMENT OF 
CONSERVATION AND NATURAL 
RESOURCES, 
Appellant, 
vs. 
PAHRUMP FAIR WATER, LLC, A 
NEVADA LIMITED-LIABILTY 
COMPANY; STEVEN PETERSON, AN 
INDIVIDUAL; MICHAEL LACH, AN 
INDIVIDUAL; PAUL PECK, AN 
INDIVIDUAL; BRUCE JABEOUR, AN 
INDIVIDUAL; AND GERALD 
SCHULTE, AN INDIVIDUAL, 
Respondents. 

ORDER GRANTING STAY 
AND EXPEDITING APPEAL 

This is an appeal from a district court order granting a petition 

for judicial review in a water law case and reversing State Engineer Order 

1293A restricting the drilling of new domestic wells. Appellant State 

Engineer filed an emergency motion to stay the district court's order 

pending appeal, and we entered a temporary stay pending receipt and 

consideration of any opposition, which respondents have now filed. Having 

considered appellant's motion and supporting documents, respondents' 

opposition, and appellant's reply under the NRAP 8 factors, we conclude 

that the balance of harms weighs in favor of a stay. NRAP 8(c). Accordingly, 

we grant appellant's motion and stay enforcement of the district court's 

December 6, 2018, order granting judicial review and reversing State 

Engineer Order 1293A, pending further order of this court. 

- 0 rrsi 
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In light of the stay's potential impacts on respondents, however, 

we further conclude that this appeal should be expedited. Therefore, 

appellant shall have until February 15, 2019, to file and serve the opening 

brief and appendix. NRAP 31(a). Briefing shall thereafter proceed in 

accordance with NRAP 31(a)(1), but no extensions of time will be granted 

absent extreme and unforeseeable circumstances. 

It is so ORDERED. 

Hardesty 

Silver 

cc: 	Hon. Steven Elliott, Senior Judge 
Attorney General/Carson City 
Taggart & Taggart, Ltd. 
Nye County Clerk 

SUPREME COURT 

OF 

NEVADA 

2 
(0) 1947A 
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and BiU and Darla Baumann (collectively "DNRPCA"). This Reply is based upon the

attached Points and Authorities, the pleadings and papers on file herein, any oral

argument this Court may allow, and any other matters this Court may consider.

POINTS AND AUTHORITIES

I. INTRODUCTION

Unquestionably, the object of the appeal is to keep the Diamond Valley

Groundwater Management Plan ("DV GMP") in place in order to improve the health of

the Diamond Valley groundwater basin, such that the State Engineer can lift the Critical

Management Area ("CMA") designation and avoid curtailment by priority. See

NRS 534.037 and NRS 534.110(7). As shown by DNRPCA in its Motion for Stay Pending

Appeal, the DV GMP is succeeding in improving the health of the basin. DNRPCA's

Motion for Stay Pending Appeal, pp. 4^5. Thus, prior to the Court's Findings of Fact,

Conclusions of Law, Order Granting Petitions for Judicial Review dated April 27, 2020

("April 2020 Order"), the DV GMP was well on its way to completing the "necessary steps

for removal of the basin's designation as a [CMA]." NRS 534.037(1). Despite the

allegations and arguments made in the Oppositions filed by Petitioners Timothy Lee

Bailey & Constance Marie Bailey and Fred Bailey & Carolyn Bailey ("the Baileys") and

Petitioners Sadler Ranch, LLC, and Ira R. & Montira Renner ("Sadler/Renner")

(collectively "Petitioners"), it is a fact that the aforementioned object of this appeal will be

defeated if the DNRPCA Intervenors' Motion for Stay Pending Appeal is denied.

Sadler/Renner attempt to draw a distinction between the data provided by

DNRPCA and the ultimate goal of the appeal, while arguing that there are other tools

available to the State Engineer to address the over-pumping of Diamond Valley. See

Sadler/Renner's Opposition, pp. 10-12. Similarly, the Baileys concede that the object of

the appeal will be, at least in part, defeated, arguing that the purpose of the appeal will

not be "permanently defeated" absent a stay. See Baileys' Opposition, p. 8 (emphasis

added). Rather, the Baileys argue that the absence of the DV GMP during the appeal will

not "defeat the long-term purpose of the GMP" but that the "GMP can simply be
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reinstated" should DNRPCA, Eureka County, and the State Engineer prevail in this

appeal. Baileys' Opposition, p. 10.

Petitioners seem to ignore the fact that the State Engineer's CMA designation o

Diamond Valley on August 25, 2015, started a 10-year clock. NRS 534.110(7); see also

SE ROA at 134—138. This 10-year clock stopped once the State Engineer approved the

DV GMP on January 11, 2019, finding that it set forth the necessary steps for removal o

Diamond Valley's CMA designation, pursuant to NRS 534.037(1), after considering the

necessary factors pursuant to NRS 534.037(2). SE ROA at 2-19. Deactivating the

DV GMP while the case is on appeal at the Nevada Supreme Court leaves the proponents

of the DV GMP with choices that are insufficient to truly preserve the purpose of the

appeal, as progress towards removal of the CMA designation is lost and the 10-year

countdown toward mandatory curtailment looms. See NRS 534.110(7).

Additionally, Petitioners have not sufficiently shown that they will be harmed by a

stay while this case is on appeal, as their allegations of harm resulting from the stay are

speculative in nature. Conversely, the State of Nevada will be harmed if a stay is denied

as the State Engineer will be unable to enforce the GMP that he approved pursuant to

NRS 534.037. This jeopardizes the progress that has been made in Diamond Valley,

representing a threat to the basin's health while forcing the situation closer to requiring

the State Engineer to restrict withdrawals to priority rights. Such a result would result

in significant harm to Intervenors, and harm the State Engineer's ability to enforce the

DV GMP he approved pursuant to statute. The balance of potential harms weighs in

favor of a stay in this case while the Supreme Court addresses the legality of the

DV GMP and interprets NRS 534.037 and 534.110(7) for the first time. This is especially

true given the State Engineer's and Intervenors' openness to an order fi:om this Court

that keeps the DV GMP intact but excepts Petitioners from compliance with the GMP

during the pendency of the appeal.

///

///
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The State Engineer respectfully requests that this Court stay its April 2020 Order

pending appeal to the Nevada Supreme Court as the factors of Nevada Rule of Appellate

Procedure ("NRAP") 8(c) weigh in favor of the requested stay pending appeal.

II. BACKGROUND

The State Engineer will not belabor the procedural history of this case, as it has

been accurately illustrated in DNRPCA's Motion for Stay Pending Appeal and elsewhere

in the record. On May 19, 2020, this Court issued an Order denying DNRPCA's Ex Parte

Motion for Order Shortening Time, but granting a temporary stay of its April 2020 Order

pending a decision on the instant Motion for Stay Pending Appeal. Since DNRPCA filed

its Motion for Stay Pending Appeal, the State Engineer and Intervenor Eureka County

have filed Notices of Appeal. The State Engineer filed a joinder to the Motion for Stay on

May 19, 2020, and Eureka County filed a joinder to the Motion for Stay on May 21, 2020

Petitioners timely filed Oppositions to the Motion for Stay Pending Appeal on May 26,

2020. The State Engineer now timely files this reply in support of DNRPCA's Motion for

Stay Pending Appeal.

III. ARGUMENT

A. Legal Standard for a Stay Pending Appeal

The State of Nevada and its agencies are not automatically entitled to a stay of a

trial court's judgment on mere filing of a notice of appeal; rather, the government must

make a separate and distinct application for a stay of judgment pending appeal. Clark

Cnty. Office of Coroner/Med. Exam'r v. Las Vegas Review-Journal, 134 Nev. Adv. Op. 24,

415 P.3d 16, 19 (2018) (citing Nelson v. Heer, 121 Nev. 832, 834 n.4, 122 P.3d 1252, 1253

n.4 (2005); Public Serv. Comm'n v. First Jud. Dist. Ct, 94 Nev. 42, 45—46, 574 P.2d 272,

274 (1978)). Pursuant to NRCP 62(c), when an appeal is taken from a final judgment

granting, dissolving, or denying an injunction, the court in its discretion may stay,

suspend, modify, restore, or grant an injunction during the pendency of the appeal upon

such terms as to bond or otherwise as it considers proper for the security of the rights of

the adverse party. Pursuant to NRCP 62(e), when an appeal is taken by the State or by
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1  any county, city, town, or other political subdivision of the State, or an officer or agency

2  thereof, and the operation or enforcement of the judgment is stayed, no bond, obligation,

3  or other security is required from the appellant.

4  Before moving for a stay pending appeal at the appellate court, NRAP 8(a)(1)

5  ordinarily requires a party seeking a stay pending appeal to move for such relief first in

6  the district court. Nevada Rule of Appellate Procedure ("NRAP") 8(c) requires the

7  Supreme Court or Court of Appeals to consider the following factors in deciding whether

8 II to issue a stay or injunction pending appeal

9

10

(1) Whether the object of the appeal or writ petition will be
defeated if the stay or injunction is denied;

(2) Whether appellant/petitioner will s

11

uffer irreparable or
serious injury if the stay or injunction is denied;

(3) Whether respondent/real party in interest will suffer
-,o irreparable or serious injury if the stay or injunction is

granted; and
Whether appellant/petitioner is hkely to prevail on the
merits in the appeal or writ petition.

14 While the Nevada Supreme Court generally does not hold that one factor carries

15 more weight than others, the Court has recognized that if one or two factors are

16 especially strong, they may counterbalance other weak factors. Mikohn Gaming Corp. v.

17 McCrea, 120 Nev. 248, 251, 89 P.3d 36, 38 (2004) (citing Hansen v. Eighth Jud. Dist. Ct.

18 \\ex rel Cnty. of Clark, 116 Nev. 650, 659, 6 P.3d 982, 987 (2000)). In other contexts,
19 specifically regarding an order refusing to compel arbitration, the Nevada Supreme Court

20 has articulated that the first stay factor takes on added significance and generally

21 warrants a stay pending resolution of the appeal. Mikohn Gaming Corp., 120 Nev.

22 at 251, 89 P.3d at 38. The other stay factors remain relevant to the Court's analysis, but

23 "absent a strong showing that the appeal lacks merit or that irreparable harm will result

24 if a stay is granted, a stay should issue to avoid defeating the object of the appeal." Id.,

25 120 Nev. at 251-52, 89 P.3d at 38.

26 ///

27 ///

28 II///
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B. The Balance of Factors under NRAP 8(c) Weighs in Favor of a Stay

of the April 2020 Order Pending Appeal

The State Engineer respectfully joins Intervenors in seeking a stay of this Court's

April 2020 Order while these parties seek appellate review from the Nevada Supreme

Court. Pursuant to NRCP 62(c), it is within this Court's discretion to stay a fina

judgment that is injunctive in nature during the pendency of an appeal. This Court's

April 2020 Order is injunctive in nature, as it can be construed either as preventing the

State Engineer from enforcing the DV GMP that he approved pursuant to the

requirements of NRS 534.037, or dissolving the injunctive nature of Order No. 1302.

While NRCP 62(c) ordinarily requires a bond or other security for such a request, the

State Engineer is the administrator of the Nevada Division of Water Resources, an

agency of the State of Nevada, and therefore no bond, obligation, or other security is

required from the State Engineer. NRCP 62(e).

In this case, the first factor (the threat that the object of the appeal will be defeated

if a stay is not issued) should hold substantial weight sufficient to justify the requested

stay. As stated in the Introduction above, there are multiple factors at work in this case

that would defeat the object of the appeal should the DV GMP be deactivated during the

pendency of the appeal. The entire purpose of the development, and subsequent

approval, of the DV GMP was so the groundwater users in Diamond Valley could avoid

the mandatory curtailment required after 10 consecutive years of a CMA designation in

the absence of a GMP adopted pursuant to NRS 534.037. See NRS 534.110(7).

The State Engineer issued Order No. 1302 approving the DV GMP after holding

the necessary public hearing pursuant to NRS 534.037(3) and considering the necessary

factors pursuant to NRS 534.037(2). This Court held that the State Engineer complied

with these provisions of the law. See April 2020 Order, pp. 12-16. The State Engineer

did so after a majority of holders of permits or certificates to appropriate water in

Diamond Valley spent years developing the DV GMP and garnering majority support for

the plan. See DNRPCA's Motion for Stay Pending Appeal, pp 6-7. Deactivating the
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DV GMP while this case is being reviewed by the Nevada Supreme Coiurt risks reversing

the progress already made under the DV GMP towards improving the health of the basin

while simultaneously restarting the 10-year clock towards mandatory curtailment. This

represents a significant threat to the DV GMP as a whole, as any setback in the

DV GMP's progress impairs the State Engineer's ability to eventually lift the CMA

designation pursuant to the terms of the community's GMP. This makes curtailment

more likely, and the object of the DV GMP, Order No. 1302, and the instant appeal is to

avoid this result.

Additionally, the State Engineer, and the State of Nevada as a whole, will suffer

serious, potentially irreparable, harm should this stay not issue. This harm is tied to the

increased likelihood of curtailment described above. The purpose of approving the

DV GMP was to avoid this result, a result that would cause widespread and irreparable

harm throughout Diamond Valley. The State Engineer will comply with this statutorily

required management of the basin should the DV GMP and Order No. 1302 ultimately be

invalidated by the Nevada Supreme Court, and the community members otherwise fail to

succeed in garnering the approval of a different GMP prior to the expiration of

NRS 534.110(7)'s 10-year period. However, the State Engineer, and the community as a

whole, are irreparably harmed if this harsh result becomes an inevitability while they

seek an appeal to keep in place the DV GMP, adopted pursuant to statute, such that the

10-year clock is permanently halted. New Motor Veh. Bd. of Ca. v. Orrin W. Fox Co.,

434 U.S. 1345, 1351, 98 S. Ct. 359, 54 L.Ed.2d 439 (1977) (Rehnquist, J., in chambers)

(concluding that any time a State is enjoined by a court from effectuating statutes

enacted by representatives of its people, it suffers a form of irreparable injury."). The

purpose of the DV GMP is to set forth the "road to recover}^" to avoid curtailment and lift

Diamond Valley's CMA Designation. See April 2020 Order, p. 15; see also

NRS 534.037(1). The State Engineer and Intervenors should be allowed to have this road

to recovery reviewed by the Supreme Court without simultaneously having the clock tick

///
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towards mandatory curtailment, threatening irreparable harm that defeats the object of

the appeal.

Conversely, Petitioners present hypothetical harms when they allege they will be

harmed if a stay is granted during the pendency of the appeal. The reductions in

allocations under the GMP that would take place during the relatively short period of

time that this case will be at the Nevada Supreme Court are not irreparable in nature.

Additionally, the bases of this harm (priority, impairment of vested rights, transfer of

water rights) are key contentions on appeal, as the State Engineer and Intervenors

intend to argue that these alleged "harms" are actually the result of the DV GMP being

approved as intended when the Legislature adopted NRS 534.037 and 534.110(7). Any

fluctuations up and down in pumping over the course of the DV GMP are factored into

the plan, as the reduction in allocations over the entirety of the plan ultimately mandates

reduced pumping from the pre-DV GMP state, thus allowing the State Engineer to lift the

CMA designation at the end of the DV GMP's planning horizon. See SE ROA at 15-19.

This road to recovery in the DV GMP also will ultimately improve groundwater

levels such that vested rights will actually be improved through the life of the DV GMP

rather than impaired. Any argument that potential transfers of shares under the

DV GMP could result in harm is completely speculative and ignores the State Engineer's

ability to block such transfers or otherwise require that they adhere to the more stringent

statutory process. SE ROA at 8—9, 236—237. These alleged potential harms become even

more speculative when the Court considers that the State Engineer and Intervenors have

expressed their agreement to have this Court issue a stay order during this appeal that

keeps the DV GMP in place but provides an exception for Petitioners from required

adherence to the GMP.

Regarding the likelihood of success on the merits factor, the Supreme Court has

held that where the object of an appeal wiU be defeated if the stay is denied, a stay is

generally warranted; however, "the party opposing the stay motion can defeat the motion

5y making a strong showing that appellate relief is unattainable" particularly where "the
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appeal appears frivolous or if the appellant apparently filed the stay motion purely for

dilatory purposes." Mikohn Gaming Corp., 120 Nev. at 253, 89 P.3d at 40. Here, the

State Engineer is appealing this Court's ruling in good faith, seeking to uphold his

approval of the DV GMP pursuant to statute, in order to improve the health of the

Diamond Valley groundwater basin, lift the CMA designation, and avoid curtailment by

priority. Despite this Court's finding to the contrary, the State Engineer will argue that

he did in fact have authority to approve the DV GMP under the existing tenets of Nevada

Water Law. Similarly, DNRPCA has laid out good faith arguments for why the appeal is

likely to be successful. See DNRPCA's Motion for Stay Pending Appeal. Therefore, the

likehhood of success on the merits should not weigh heavily in the Court's analysis, and

certainly should not work in Petitioners' favor to defeat DNRPCA's Motion for Stay

Pending Appeal.

IV. CONCLUSION

As shown above, there is a high likehhood that the purpose of the appeal will be

defeated, either in totality or in part, if this stay does not issue during the pendency of

the appeal. Additionally, there is strong possibility of potential irreparable harm to the

State Engineer and the State of Nevada as a whole if the DV GMP is inactivated during

the pendency of the appeal. The factors under NRAP 8(c) weigh in favor of a stay pending

appeal in this case.i Therefore, and based on the foregoing, the State Engineer

respectfully requests that this Court grant DNRPCA's Motion for Stay Pending Appeal as

joined by the State Engineer and Eureka County.

Ill

///

1 The State Engineer notes that the Nevada Supreme Court has previously granted a request for
stay pending appeal of a district court order granting a petition for judicial review invalidating an order of
the State Engineer brought on similar bases. See Order Granting Stay and Expediting Appeal, Tim Wilson,
RE,, Nev. State Eng'r v. Pahrump Fair Water, et at., Nevada Supreme Court Case No. 77722
Docket 19-01782, filed Jan. 11, 2019. Therefore, Sadler/Renner's argument that a stay in this case would
"be granting the State Engineer permission to enforce an otherwise illegal order" is unfounded and not a
proper basis for denying the stay. See Sadler/Renner's Opposition, p. 6. Rather, it is most often, if not
always, the case that the party seeking a stay pending appeal lost at the district court.
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AFFIRMATION

The undersigned does hereby affirm that the preceding State Engineer's Reply in

Support of DNRPCA Intervenors' Motion for Stay Pending Appeal of Order Granting

Petitions for Judicial Review of State Engineer Order 1302 does not contain the social

security number of any person.

DATED this 1st day of June, 2020.

AARON D. FORD
Attorney General

By: /

ES N. BOLOTIN (Bar No. 13829)
enior Deputy Attorney General

State of Nevada
Office of the Attorney General
100 North Carson Street
Carson City, Nevada 89701-4717
T: (775) 684-1231
E: iholotinC^:ai;.nv.gov
Attorney for Respondent State Engineer
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CERTIFICATE OF SERVICE

I certify that I am an employee of the State of Nevada, Office of the Attorney

General, and that on this 1st day of June, 2020, I served a true and correct copy of the

foregoing STATE ENGINEER'S REPLY IN SUPPORT OF DNRPCA INTERVENORS'

MOTION FOR STAY PENDING APPEAL OF ORDER GRANTING PETITIONS FOR

JUDICIAL REVIEW OF STATE ENGINEER ORDER 1302, said document applies to

Case Nos. CV-1902-348, -349 and -350, electronically to;

Paul G. Taggart, Esq.
David H. Rigdon, Esq.
TAGGART & TAGGART, LTD.
paul@legaltnt.com
david@legaltnt.com
sarah@legaltnt.com
Attorneys for Petitioners Ira R. & Montira Renner ("Renners"); and Sadler Ranch,
LLC ("Sadler Ranch")

Don Springmeyer, Esq.
Christopher W. Mixson, Esq.
WOLF, RIFKIN, SHAPIRO, SCHULMAN & RASKIN, LLP
dspringmever@wrslawvers.com
cmixson@wrslawvers.com
crehfeld@wrslawvers.com
Attorneys for Petitioners Timothy Lee & Constance Marie Bailey and Fred &
Carolyn Bailey ("Baileys")

Karen A. Peterson, Esq.
ALLISON MACKENZIE, LTD.
kpeterson@allisonmackenzie.com
nfontenot@alhsonmackenzie.com
Attorney for Intervenors Eureka County

Theodore Beutel
EUREKA COUNTY DISTRICT ATTORNEY
tbeuteI@eurekacountvnv.gov
Attorney for Intervenors Eureka County
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John E. Marvel, Esq.
Dustin J. Marvel, Esq.
MARVEL & MARVEL, LTD.
iohnmarvel@marvellawoffice.com
amberkonakis@marvellawoffice .com
Attorney for Interuenors Diamond Valley Ranch, LLC; American First Federal, Inc.;
Berg Properties California, LLC; and Blanco Ranch, LLC CDVR Parties")

Paul Paschelke, Esq.
FIRST COMMERCE, LLC
paulpaschelke@firstcommercellc.com
Attorney for Intervenors DVR Parties

Wendy Lopez
Judicial Assistant

wlopez@whitepinecountvnv.gov

and via U.S. Mail to:
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Case No. CV-1902-348 consolidated with case nos. 
CV-1902-349 and CV-1902-350 

Dept No. 2 

JUN ? Q ?.G20 

a, t~"e(ftf>ff:« 

IN THE SEVENTH JUDICIAL DISTRICT COURT OF THE STATE OF 

NEVADA, IN AND FOR THE COUNTY OF EUREKA 

****** 
TIMOTHY LEE BAILEY and 
CONSTANCE MARIE BAILEY; FRED 
BAILEY and CAROLYN BAILEY; IRA 
A.RENNER, an individual, and 
MONTIRA RENNER, an individual; and 
SADLER RANCH, LLC. 

Petitioners, 

vs. 

TIM WILSON, P.E., Nevada State 
Engineer, DIVISION OF WATER 
RESOURCES, DEPARTMENT OF 
CONSERVATION AND NATURAL 
RESOURCES, 

Respondent, 

and 

EUREKA COUNTY; and DIAMOND 
NATURAL RESOURCE PROTECTION 
AND CONSERVATION 
ASSOCIATION, et al., 

lntervenors. 

1 

ORDER DENYING DNRPCA 
INTERVENORS' MOTION FOR STAY 

PENDING APPEAL 

RECEIVED 

JUN 30 2020 

Eureka County Cferk JA3009
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PROCEDURAL BACKGROUND 
On April 27, 2020, this Court entered findings of fact, conclusions of law, and order 

granting petitions for judicial review ("order granting petitions for judicial review"). On May 

14, 2020, the DNRPCA intervenors filed a notice of appeal of order to the Nevada 

Supreme Court ("appeal"). On May 14, 2020, DNRPCA intervenors filed a motion for stay 

pending appeal of order granting petitions for judicial review of State Engineer order 1302 

f'DNRPCA motion for stay''), On May 19, 2020, the State Engineer filed his joinder to 

DNRPCA intervenors' motion for stay pending appeal of order granting petitions for judicial 

review of State Engineer order 1302 ("State Engineer's joinder"). On May 21, 2020, 

Eureka County filed Eureka County's joinder to DNRPCA intervenors' motion for stay 

pending appeal of order granting petitions for judicial review of State Engineer order 1302. 

On May 26, 2020, Timothy Lee Bailey and Constance Marie Bailey and Fred Bailey and 

Carolyn Bailey (''Baileys") filed an opposition of Bailey petitioners to DNRPCA intervenors' 

motion for stay pending appeal of order granting petitions for judicial review of State 

Engineer order 1302 ("Bailey's opposition"). On May 26, 2020, Sadler Ranch, LLC and Ira 

R. and Montira Renner filed Sadler Ranch and Ira R. and Montira Renner's opposition to 

motion for stay pending appeal ("Sadler Ranch and Renner opposition"). On June 1, 2020, 

DN RPCA intervenors filed DNRPCA intervenors' reply in support of motion for stay pending 

appeal of order granting petitions for judicial review of State Engineer order 1302 

("DNRPCA reply''). On June 1, 2020, the State Engineer filed State Engineer's reply in 

support of DNRPCA intervenors' motion for stay pending appeal of order granting petitions 

for judicial review of State Engineer order 1302 ("State Engineer's reply"). On June 1, 

2020, Eureka County filed Eureka County's reply in support of motion for stay pending 

appeal ("Eureka County's reply''). 

The court has reviewed the pleadings and no further briefing or oral argument is 
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required.' 

QISCUSSION 

APPLICABLE LAW 

In deciding whether to grant a motion to stay pending appeal the Nevada Supreme 

Court considers four factors which this Court must also consider, they being: (1) whether 

the object of the appeal will be defeated if the stay is denied; (2) whether appellants will 

suffer irreparable or serious injury if the stay is denied; (3) whether respondents will suffer 

irreparable harm or serious injury if the stay is granted; and (4) whether appellants are 

likely to prevail on the merits in the appeal.2 A movant does not always have to show a 

probability of success on the merits, but the movant must present a substantial case on the 

merits when a serious legal question is involved and show that the balance of equities 

weighs heavily in favor of granting the stay.3 

THE OBJECT OF THE APPEAL 

The object of the appeal will not be defeated if the stay is denied. The object of the 

DNRPCA appeal is to overturn this Court's order granting petitions for judicial review which 

reversed State Engineer's order 1302 approving the DVGMP. DNRPCA, Eureka County, 

the State Engineer and the petitioners offer divergent reasons in support of and against the 

Diamond Valley ground water management plan's ("DVGMP") effective stabilization of the 

aquifer during the first year of the DVGMP. It is premature to confirm that the DVGMP is 

actually resulting in less impact on the Diamond Valley acquifer based only on the 2019 

growing season. If this Court denied the DNRPCA motion for stay, DNRPCA's assumption 

that Diamond Valley pumping will increase without the DVGMP is misplaced. Currently the 

17 JDCR7(11 ). 

2Fritz Hansen AIS v. Dist. Ct., 116 Nev. 650, 657, 6 P.3d 982 (2000). 

3/d. at 659, citing Ruiz v. Estelle, 650 F.2d 535,565 (5th Cir. 1981). 
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banked water share provisions under the DVGMP combined with the 2020 water share 

allocations, if fully used, could exceed the 2016 76,000 acre feet base line pumping in 

Diamond Valley that was used for the DVGMP. Evidence exists that the DVGMP is actually 

increasing the volume of water removed from the acquifer rather than reducing at this time. 

If the respondent and intervenors prevail on appeal, the DVGMP can be reinstated at that 

time. The court finds the object of the appeal will not be defeated if the motion for stay is 

denied. 

IRREPARABLE OR SERIOUS HARM 

DNRPCA claims it will suffer irreparable or serious injury if the court does not 

reinstate the DVGMP pending an appellate decision because of possible curtailment by 

priority and that farm owners have made significant financial investments in reliance on 

the DVGMP. All irrigation water conservation investments incurred by any Diamond Valley 

farmers are clearly warranted considering the well known water deficiency in Diamond 

Valley stretching over 40 years. Any water and crop conservation improvements were 

necessary even if no GMP was in place. However, it was misguided for any farmers to 

make their water conservation investments as alleged solely on the validity of the DVGMP, 

particularly since the DVGMP has been the subject of opposition by the same senior water 

rights holders who prevailed to date in this action. As stated in the court's order granting 

petitions for judicial review, the junior irrigators have a variety of other alternatives available 

to them short of curtailment by priority in addition to the measures they have taken to date. 

If this Courts's order granting petitions for judicial review is affirmed on appeal, there 

remains 5 years of the 10 year period during which another GMP consistent with Nevada 

law can be implemented. Irreparable or serious harm to appellants has not been 

demonstrated. 

It appears that petitioners would suffer serious or irreparable harm if the stay were 

granted. Respondents have offered to exempt petitioners from the DVGMP during the 
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appellate period. But continued trading of water shares, use of banked water shares, and 

continued over pumping of the Diamond Valley aquifer for up to an additional 30 years will 

have an adverse impact on petitioners' senior certificated rights, as well as, their vested 

rights. 

LIKELIHOOD OF SUCCESS ON THE MERITS 

The State Engineer, DNRPCA, Eureka County have not demonstrated that they are 

likely to prevail on the merits. Movants must "present a substantial case on the merits 

when a serious legal question is involved and show the balance of equities weighs heavily 

in favor of granting stay.',. Movants have not presented a substantial case on the merits 

challenging the serious legal question that the DVGMP violated long standing Nevada law 

as found by this Court. The motion for stay pending appeal must be denied. 

Good cause appearing, 

IT IS HEREBY ORDERED that DNRPCA's motion for stay pending appeal of order 

granting petitions for judicial review of State Engineer order 1302, and the joinder by 

Eureka County and the State Engineer are DENIED. 

DATED this 30 t--a"ay of June, 2020. 

DIST 

4fd. at 658-59. 
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