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Fax: (702) 778-9709 :
Attorneys for Petitioner Mazen Alotaibi

IN THE EIGHTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF CLARK

MAZEN ALOTAIBI, ‘
CASE NO, A-18-785145-W
Petitioner, DEPT. NO. XXIII
VS, MEMORANDUM OF POINTS AND
AUTHORITIES IN SUPPORT OF
RENEE BAKER, WARDEN, PETITION FOR WRIT OF HABEAS
LOVELOCK CORRECTIONAL CENTER; CORPUS (POST-CONVICTION)
AND
JAMES DZURENDA, DIRECTOR OF THE
NEVADA DEPARTMENT OF CORRECTION, | Date of Hearing:
Time of Hearing:
Respondents.

MAZEN ALOTAIBI, Petitioner in the above-entitled matter, hereby respectfully submits
his Memorandum of Points and Authorities in support of the Petition for Writ of Habeas Corpus
(Post-Conviction) submitted together herewith.

1.
STATEMENT OF RELEVANT FACTS
On October 18, 2013, Petitioner Mazen Alotaibi, was charged by Second Amended

Information with, infer alia, two counts of “Sexual Assault With a Minor Under 14 Years of

Age” pursuant to the then-applicable provisions of NRS § 200.366. (Appended hereto and
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marked “A”).!
In 2012, NRS § 200.366 (Sexual assault: Definition; penalties) provided:

“l. A person who subjects another person to sexual
penetration, or who forces another person to make a sexual
penetration on himself or herself or another, or on a beast, against
the will of the victim or under conditions in which the perpetrator
knows or should know that the victim is mentally or physically
incapable of resisting or understanding the nature of his or her
conduct, is guilty of sexual assault.

2. Except as otherwise provided in subsections 3 and 4, a
person who commits a sexual assault is guilty of a category A
felony and shall be punished:

(a) If substantial bodily harm to the victim results from the
actions of the defendant committed in connection with or as a part
of the sexual assault, by imprisonment in the state prison:

(1) For life without the possibility of parole; or
(2) For life with the possibility of parole, with eligibility
for parole beginning when a minimum of 15 years has been served.

(b) If no substantial bodily harm to the victim results, by
imprisonment in the state prison for life with the possibility of
parole, with eligibility for parole beginning when a minimum of 10
years has been served.

3. Except as otherwise provided in subsection 4, a person
who commits a sexual assault against a child under the age of 16
years is guilty of a category A felony and shall be punished:

(a) If the crime results in substantial bodily harm to the child,
by imprisonment in the state prison for life without the possibility
of parole.

(b) Except as otherwise provided in paragraph (c), if the crime
does not result in substantial bodily harm to the child, by
imprisonment in the state prison for life with the possibility of
parole, with eligibility for parole beginning when a minimum of 25
years has been served.

(c) If the crime is committed against a child under the age of
14 years and does not result in substantial bodily harm to the
child, by imprisonment in the state prison for life with the
possibility of parole, with eligibility for parole beginning when a
minimum of 35 years has been served.

! Although Petitioner was also charged in that multi-count Information with other alleged offenses, some of which
resulted in his acquittal and others of which likewise resulted in his conviction, Petitioner herein challenges only his
conviction on Counts 3 and 5, in which he was charged with Sexual Assault Of A Minor Under 14 Years Of Age.
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4. A person who commits a sexual assault against a child
under the age of 16 years and who has been previously convicted
of:

(a) A sexual assault pursuant to this section or any other sexual
offense against a child; or

(b) An offense committed in another jurisdiction that, if
committed in this State, would constitute a sexual assault pursuant
to this section or any other sexual offense against a child,
is guilty of a category A felony and shall be punished by
imprisonment in the state prison for life without the possibility of
parole.

5. For the purpose of this section, “other sexual offense
against a child” means any act committed by an adult upon a child
constituting:

(a) Incest pursuant to NRS 201.180;
(b) Lewdness with a child pursuant to NRS 201.230;
(c) Sado-masochistic abuse pursuant to NRS 201.262; or

(d) Luring a child using a computer, system or network
pursuant to NRS 201.560, if punished as a felony.”

(Emphasis added).

The matter proceeded to jury trial,

The evidence showed that on December 31, 2012, Petitioner — a Saudi Arabian national
and then pilot in the Saudi Air Force stationed in Texas — had come to Las Vegas together with
several other Saudi friends to celebrate New Year’s Eve, and that after a night of drinking at
various local establishments, the group were returning together to their room at the Circus Circus
hotel casino when they unexpectedly happened upon A.D.—then a 13 year old boy—Iloitering
unaccompanied in the elevator lobby area of their hotel room floor.

The evidence showed that A.D. asked Petitioner—then an adult over the age of 21
years— for marijuana, and that the two went outside the hotel to smoke some.

A.D. testified that Petitioner thereupon made sexual advances toward him and offered
A.D. both money and an additional quantity of marijuana in exchange for sex. A.D. personally
testified that, in response, he expressly agreed to engage in sexual activity with Petitioner
pursuant to this proposal, and that he thereupon accompanied Petitioner back to Petitioner’s hotel

room for that specific purpose. And A.D. testified that, while Petitioner’s friends were elsewhere
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in the room watching television, he willingly entered the bathroom with Petitioner, wherein the
two thereupon engaged in both oral and anal intercourse.

However, A.D. also claimed that, after voluntarily entering the bathroom for the purpose
of engaging in consensual sexual activity with Petitioner by agreement, he purportedly changed
his mind, and that he did not in fact engage therein consensually.

During a subsequent video and audio taped police interview which was offered in
evidence by the state and played for the jury, Petitioner insisted, conversely, that A.D. had
indeed consented to have sex with him pursuant to the previous agreement of the parties, rhe
existence of which A.D. had specifically acknowledged in his own testimony, as set forth
supra.

Thus, the allegations of both oral and anal penetration of the minor accuser were
uncontested at trial. Indeed, the evidence showed that Petitioner had expressly confessed thereto.
Therefore, the only contested issue at trial was whether or not those penetrations were consented
to by Petitioner’s accuser or undertaken “against his will.” And accordingly, consent was the
(only) theory of defense.

Following the close of evidence, during discussion regarding jury instructions with
counsel for the parties outside the presence of the jury, the court invited defense counsel to
request a jury instruction with respect to the lesser-related offense of Statutory Sexual Seduction
under the then-applicable provisions of NRS § 200.364 in order to provide the jury with the
option of offsetting the charges of Sexual Assault With a Minor Under 14 Years of Age
contained in Counts 3 and 5, observing that there was indeed evidence of record that A.D. had
consented to engage in the sexual activity at issue to support such an instruction, and
expressly stating the court’s inclination to provide such an instruction if requested to do so by
defense counsel.

In 2012, NRS § 200.364(5) (Statutory Sexual Seduction: Definition) defined Statutory

Sexual Seduction as:

4 0f 22
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“(a) Ordinary* sexual intercourse, anal intercourse, cunnilingus
or fellatio committed by a person 18 years of age or older with a
person under the age of 16 years; or

(b) Any other sexual penetration committed by a person 18
years of age or older with a person under the age of 16 years with
the intent of arousing, appealing to, or gratifying the lust or
passions or sexual desires of either of the persons.”

(Emphasis added).

At that time, NRS § 200.368(1) (Statutory sexual seduction: Penalties)—a separate

statute—provided, in pertinent part, that “a person who commits statutory sexual seduction shall

be punished: “If the person is 21 years of age or older, for a category C felony as pfovided in
NRS 193.130.”

And, at that time, NRS § 193.130(2)(c) (Categories and punishment of felonies) in turn
provided, in pertinent part, that “[a] category C felony is a felony for which a court shall
sentence a convicted person to imprisonment in the state prison for a minimum term of not less
than 1 year and a maximum term of not more than 5 years” (emphasis added).

Thus, under the relevant statutes then in effect, while consent was a complete defense to
the charge of Sexual Assault (an element of which was that sexual penetration be undertaken
“against the will” of the victim), a finding of guilt as to that offense where, as here, the victim is
a minor under the age of 14 years (and, as here, no substantial bodily harm is implicated),
required by statute that a sentence of life imprisonment be imposed and that parole eligibility be
precluded until a minimum mandatory period of 35 years of imprisonment has be served.
Whereas, by contrast, while a finding of consent on the part of the victim does not constitute a
defense to the charge of Statutory Sexual Seduction (prohibiting sexual penetration of a minor by
an adult with the consent of the victim), a finding of guilt as to that offense was punishable by

statute by a very considerably lesser maximum term of S years of imprisonment.®

2 | e, consensual,

3 As the Nevada Supreme Court observed in its opinion on direct appeal in this case, this legislative distinction is no
longer applicable:
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Thus, as the trial court advised counsel for the parties during their discussion regarding
proposed jury instructions:

“THE COURT: I was looking at cases this weekend on statutory
sexual seduction. The only thing I don’t think it is, is I don’t think
it’s a lesser included. It looks like a lesser related.

MS HOLTHUS: Which is exactly our argument.

THE COURT: Okay. However, I'll tell the State —

.. .. I'was inclined to allow this instruction if proffered by the
defense after looking at the case law, I do think there is testimony
in this case of consent by the victim.

MS HOLTHUS: But . . . . they’re only entitled to lesser included.
The law is clear about that.

THE COURT: I understand that. But they can also request —
.. .. —lesser related.”

(Excerpt of Trial Transcript appended hereto and marked “B” Day 7, pp. 16-17 (emphasis
added.)
And accordingly, as the trial court pointed out in response to the prosecution’s ensuing

protestation:

“MS HOLTHUS: But if it’s not a lesser included, then he’s not
entitled to i,

THE COURT: Well, he's not entitled to it — . . . . [as a matter of
course . ... [However,] [l]e can still request [a lesser-related

offense instruction}.”

(continued)

The statutes defining statutory sexual seduction and sexual assault were amended in 2015. Under
the 2015 amendments, any sexual penetration of a minor under the age of 14 is sexual assault, and
it is no longer possible for statutory sexual seduction to be committed against a minor under the
age of 14. Therefore, the analysis of the statutory elements in this opinion pertains only to the
version of the statutes in place at the time the offenses were committed in 2012, See 2007 Nev,
Stat., ch. 528, § 7, at 3255 (sexual assault, NRS 200.366(1)); 2009 Nev. Stat., ch. 300, § 1.1, at
1296 (statutory sexual seduction, NRS 200.364(5)).

Alotaibi v. State, 404 P.3d 761, 762 (Nev. 2017), cert. denied, 138 S. Ct. 1555, 200 L. Ed. 2d 743 (2018). Indeed
application here of the 2015 amendments is precluded by the ex post facto prohibitions of both Article 1, Sections 9
and 10 of the Constitution of the United States and Article 1, Section 15 of the Constitution of the State of Nevada.
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Exhibit “B” Day 7, p. 22 (emphasis added.)*

At the request of defense counsel, the above-quoted portion of this discussion between
court and counsel for the parties was commenced while Petitioner was nof present in the
courtroom. /d. at Day 7, p. 3. However, as the court expressly required, the courl’s agreement to
this procedure was strictly contingent upon defense counsel’s commitment to thereafter review
all proposed jury instructions, (id.), and go over “every single thing” that court and counsel had
discussed regarding jury instructions with Petitioner Alotaibi “in the presence of the interpreter,”
so that Petitioner would understand “exactly” what the proposed jury instructions were going to
be. Id. at pp. 20-21 (emphasis added).

And although Petitioner later was brought into the courtroom while these discussions
were still in progress, the court expressly observed that, nevertheless, “the interpreter [wa]s not
present though.” Id. at p. 20 (emphasis added).’

Defense counsel thereupon arguably attempted (albeit ambiguously) to wunilaterally
forego the trial court’s invitation to request a lesser-included offense instruction with respect to
Statutory Sexual Seduction in juxtaposition to those counts (3 and 5) of the charging document
in which Petitioner was charged with the greater offense of Sexual Assault With A Minor Under
14 years Of Age. /d. at pp. 25-27, In response, the court encouraged defense counsel to give the
matter further consideration in consultation with his client:

“THE COURT: I’m not sure what you want me to do, Mr. Chairez.
Do you want to think it over? I mean, as far as whether or not as a
strategy you want to argue for the additional charge of statutory
sexual seduction? I’m not sure what you’re asking for at this point.

Would you like to have the chance to think it over? . ... Yes?”

Id. at p. 28.

In so doing, although reiterating (in agreement with the state) that the court did not

4 Thus, the State has never contended that Nevada law precluded the trial court from providing the lesser-related
offense instruction with respect to Statutory Sexual Seduction that the court invited defense counsel to request in this
case,

% As the Nevada Supreme Court held in Quanbengboune v. State, 125 Nev, 763, 220 P.3d 1122 (2009): “In Nevada,
criminal defendants who do not understand the English language have ‘a due process right to an interpreter at all
crucial stages of the criminal process.” (Quoting Ton v. State, 110 Nev. 970, 971, 878 P.2d 986, 987 (1994).

7 0f 22
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consider the lesser offense of Statutory Sexual Seduction to be a lesser included offense
subsumed within the greater offense of Sexual Assault With A Minor Under 14 Years Of Age;®
and therefore, that Petitioner did not have the right to have the jury automatically instructed with
respect to Statutory Sexual Seduction, the court again reminded defense counsel that he could
nevertheless request a Statutory Sexual Seduction instruction as a lesser related offense, (Exhibit
“B” Day 7, p. 29) — having previously advised all counsel that the court was inclined to provide
such instruction in the exercise of its discretion if requested to do so by defense counsel in this
case. Id. at pp. 16-17.

When defense counsel thereupon responded: “I guess I’ll think it over,” (id. at p. 28), the
trial court observed: “Okay. So at this point, Mr, Chairez is not requesting [a] statutory sexual
seduction [instruction] . . . . [b]ut will indicate to the Court prior to jury instructions . . . . if [upon
consultation with your client] you do want the Court to offer this. /d. at p. 31. And defense
counsel agreed. Id.

Thus, observing that “the interpreter is [now] present” the trial court thereupon resolved
on the record as follows:

“THE COURT: You know what, that’s okay. What — what’s going
to happen now is Mr. Chairez needs to go over the jury
instructions we went over with the defendant. So you can sit next
to him we’re not going to — I mean, we don’t have to be — we’re

not going to be on the record while he discusses them with his
client.”

Id. atp. 31 (emphasis added).
In so doing, the court’s express objective was to ensure that “both of you can make sure

that . . ., . [the jury instructions] . . . include everything . . . agreed upon.” Id. at p. 34 (emphasis

added).

When the court thereafter inquired of defense counsel as to whether this had in fact been

accomplished, defense counsel acknowledged as follows:

6 Under Nevada law, this determination is made pursuant to the “same elements” test of Blockburger v. United
States, 284 U.S. 299 (1932). Alotaibi v. State, 404 P.3d 761, (Nev. 2017), cert. denied, 138 S. Ct. 1555, 200 L. Ed.
2d 743 (2018); Barton v. State, 117 Nev. 686, 30 P.3d 1103 (2001),
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“[Wle [he and Petitioner] didn’t even get into the issue of — 1
mentioned to him there is an issue of whether or not statutory
sexual seduction is a lesser related or a lesser included,
Obviously, that’s a concept he does not understand.

But — so we focused on the jury instructions that talked
about consent, reasonable mistake of consent, the intoxication, the
various definitions, He wonders why we give the same instruction,
it seems to him, over and over, And that kind of thing.”

Exhibit “B” Day 7, p. 36 (emphasis added).

Declining additional opportunities to engage in further discussion with Petitioner to
ensure his understanding of the option to seek or reject a lesser-related offense instruction
regarding Statutory Sexual Seduction, and notwithstanding further encouragement of the court to
request such an instruction in order to provide the jury with that option, ultimately, defense
counse! nevertheless definitively declined the court’s invitation to request a jury instruction
regarding statutory sexual seduction as a lesser-related offense. /d. at pp. 36-37, 186-187, 193-
194. And in so doing, announced: “I’m the lawyer.” Id. at p.186 (emphasis added).

Indeed, as defense trial counsel expressly acknowledges in the declaration (appended
hereto and marked “C” §f 17-19), he did not obtain his client’s informed authorization to reject
the trial court’s invitation to seek a lesser-related offense instruction as to Statutory Sexual
Seduction, but rather, unilaterally elected to pursue an “all or nothing” defense in closing
argument and in instructions with respect to those counts (3 and 5) in which Petitioner was
charged with the greater offense of Sexual Assault With A Minor Under 14 Years Of Age. Thus,
defense trial counsel concedes that he undertook this course of action without Sirst securing the
understanding and the permission of his client. Id. And he thereby failed to obtain his client’s
input into the critical risk analysis inherent in this very momentous decision under the then-
applicable comprehensive statutory scheme.

In the absence of defense counsel’s request (notwithstanding the repeated invitation of
the trial court), no lesser-related offense instruction regarding Statutory Sexual Seduction was
provided to the jury. Instructions to the Jury, appended hereto and marked “D.” And no argument

with respect thereto was offered to the jury by defense counsel. Instead, defense counsel pursued
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an “all or nothing” defense to the charges of Sexual Assault With A Minor Under 14 Years Of
Age contained in Counts 3 and 5 of the Information both in closing argument and in jury
instructions.

A verdict was returned by the jury finding Petitioner guilty on both counts (3 and 5) in
which he was charged with Sexual Assault With a Minor Under 14 Years of Age. (Appended
hereto and marked “E”). And in accordance with the then-applicable mandatory, minimum
sentencing requirement of NRS § 200.366(3)(c), Petitioner was sentenced with respect thereto to
serve (concurrent) terms of life imprisonment without parole eligibility until a minimum of 35
years of incarceration had been served. (Judgment of Conviction appended hereto and “F”)’

Indeed, as set forth supra, whereas, at the time, pursuant to NRS § 200.368(1) and NRS
§ 193.130(2)(c), the lesser-related offense of Statutory Sexual Seduction was punishable by a
maximum penalty of § years of imprisonment, where, as here, no substantial bodily harm to the
victim results, under the textual provisions of subsection 2(b) of NRS § 200.366 in effect in
2012, one convicted of Sexual Assault was punishable by a mandatory term of imprisonment
“for life with the possibility of parole, with eligibility for parole beginning when a minimum of
10 years has been served”; under the then-effective textual provisions of subsection 3(b), “a
person who commits a sexual assault against a child under the age of 16 years . . . shall be
punished . . . . by imprisonment “for life with the possibility of parole, with eligibility for parole
beginning when a minimum of 25 years has been served”; and under the then-effective
provisions of subsection 3(c) (applicable here), “[i]f the crime is committed against a child under

the age of 14 years,” a person who commits a sexual assault “shall” be punished by

imprisonment “for life with the possibility of parole, with eligibility for parole beginning when

a minimum of 35 years has been served” (emphasis added).

Attached hereto are the declarations of several duly licensed and experienced Nevada

criminal defense attorneys of substantial experience and learning and widespread favorable

7 Although Petitioner was also convicted (and acquitted) on other charges, only his conviction on the two counts of
the Information in which he was charged with Sexual Assault With a Minor Under 14 Years of Age (Counts 3 and
5) are at issue here.
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repute in the community as such, and who are well-regarded as such by both the local legal
community and judiciary, And each of them opine therein that, assuming the facts set forth
hereinabove, trial counsel’s unilateral decision to reject the trial court’s invitation that he request
a lesser-related offense instruction concerning Statutory Sexual Seduction in juxtaposition to the
greater offense of Sexual Assault With a Minor Under 14 Years of Age charged in Counts 3 and
5 of the Second Amended Information in this case without his client’s meaningful authorization
was, for that reason alone, and otherwise an objectively unreasonable action by which Petitioner
was deprived of the effective assistance of trial counsel in this case as guaranteed by the Sixth
and Fourteenth Amendments to the Constitution of the United States and Article 1, Section 8 of
the Constitution of the State of Nevada in the following respects:

1. Because by failing to secure his client’s understanding of the potential comparative
consequences and obtain his client’s informed authorization before rejecting the trial
court’s invitation to request a lesser-related offense instruction regarding Statutory Sexual
Seduction (then punishable by a maximum sentence of 5 years of imprisonment) in
juxtaposition to the greater offense of Sexual Assault With a Minor Under 14 Years of
Age charged in Counts 3 and 5 of the Second Amended Information in this case
(subjecting him to the considerably harsher punishment of a mandatory, minimum
sentence of 35 years to life), trial counsel failed to obtain his client’s meaningful personal
input into the critical risk analysis inherent in this very momentous decision and the 30
year minimum mandatory sentencing disparity thereby implicated; and

2. Because, in view of the then-applicable statutory scheme and under the facts and
circumstances of this case, in which the only contested issue and theory of defense at trial
was the consent of the minor accuser, trial counsel’s deliberate (unilateral) decision to
reject the trial court’s invitation to request a lesser-related offense instruction regarding
Statutory Sexual Seduction in juxtaposition to the greater offense of Sexual Assault With
a Minor Under 14 Years of Age charged in Counts 3 and 5 of the Second Amended
Information, was objectively unreasonable in view of the comparatively profound 30 year

disparity between the maximum S year sentence of imprisonment applicable to a
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1 conviction of the lesser-related offense of Statutory Sexual Seduction and the mandatory
2 minimum 35 year sentence of imprisonment applicable to the conviction that Petitioner
3 ultimately suffered pursuant to his conviction on the allegations of Counts 3 and 5 as
4 charged.
5 || Declarations of Philip Kohn, Esq., Anthony P. Sgro, Esq., John L. Arrascada, Esq., Kristina
6 || Wildeveld, Esq., and Franny Forsman, Esq., appended hereto and marked “G,” “H,” “I,” “J” and
7 | “K,” respectively).
8 2,
9 LEGAL STANDARD
10 To prevail on a claim of ineffective assistance of counsel, a defendant must show: (1) that
IT 1 counsel's performance was deficient because it fell below an objective standard of
12 | reasonableness; and (2) that the deficiency prejudiced the defense. Strickland v. Washington, 466
13 11 U.S. 668, 687 (1984); Nika v. State, 124 Nev. 1272, 1279, 198 P.3d 839, 844 (2008) (en banc);
14 | State v. Powell, 122 Nev. 751, 759, 138 P.3d 458 (2006). Thus, the defendant must show that
I5 || “counsel failed to act reasonably considering all the circumstances.” Cullen v. Pinholster, 563
16 || U.S. 170, 131 S.Ct. 1388, 1403 (2011). And in order to show prejudice, he must demonstrate “a
17 || reasonable probability that, but for counsel's unprofessional errors, the result of the proceeding
18 [ would have been different.” Strickland at 694; Nika, 124 Nev. at 1279, 198 P.3d at 844; Powell,
19 11 122 Nev. at 759, 138 P.3d at 458.
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3.

ARGUMENT
I.

PETITIONER WAS DEPRIVED OF THE EFFECTIVE ASSISTANCE OF TRIAL
COUNSEL BY HIS COUNSEL’S REJECTION OF THE TRIAL COURT’S
INVITATION THAT HE REQUEST AN ALTERNATIVE LESSER-RELATED
OFFENSE INSTRUCTION WITH RESPECT TO STATUTORY SEXUAL SEDUCTION
IN JUXTAPOSITION TO THOSE COUNTS OF THE SECOND AMENDED
INFORMATION (COUNTS 3AND S) IN WHICH PETITIONER WAS CHARGED WITH
THE GREATER OFFENSE OF SEXUAL ASSAULT OF A MINOR UNDER 14 YEARS
OF AGE.

A.

The Trial Court Properly Invited Defense Counsel To Request That The
Jury Be Provided With A Lesser-Related Offense Instruction With Respect
To Statutory Sexual Seduction In This Case,

1'
Upon Request, And Where Supported By The Evidence,
Nevada Trial Courts May Provide Lesser-Related Offense
Instructions In The Exercise Of Their Discretion.

In Peck v. State, 116 Nev. 840, 844, 7 P.3d 470, 472-73 (2000) (en banc), overruled on
other grounds by Rosas v. State, 122 Nev. 1258, 147 P.3d 1101 (2006) (en banc), the Nevada
Supreme Court reiterated the long-standing principle of Nevada law that, where supported by the
evidence, and unless contrary to the defendant’s testimony, a jury instruction on a lesser-
included offense must, as a matter of necessity, be provided by the trial court even if the
defense does not ask for such an instruction to be given.

This court has held “to determine whether an offense is necessarily
included in the offense charged, the test is whether the offense
charged cannot be committed without committing the lesser
offense.” Lisby v. State, 82 Nev. 183, 187, 414 P.2d 592, 594
(1966) (citing State v. Carter, 79 Nev. 146, 379 P.2d 945 (1963);
State v. Holm, 55 Nev, 468, 37 P.2d 821 (1935)). Where “there is
evidence which would absolve the defendant from guilt of the
greater offense or degree but would support a finding of guilt of
the lesser offense or degree,” an instruction on the lesser-included
offense is mandatory even if not requested.

(Emphasis added).
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However, the Peck Court held that — in contradistinction to a lesser-included offense —
such mandatory entitlement would no longer apply with respect to instruction regarding a lesser-
related offense. 116 Nev. at 846, 7 P.3d at 473. Indeed, as the Nevada Supreme Court observed
in its opinion on direct appeal in this case: “The district court was not required to give an
instruction on a lesser-related offense, as the defendant is not entitled to such an instruction, See
Peck v. State, 116 Nev, 840, 844-45, 7 P.3d 470, 472-73 (2000), overruled on other grounds by
Rosas v. State, 122 Nev. 1258, 147 P.3d 1101 (2006).” 404 P,3d at 763, n. 3 (emphasis added).
However, as our Supreme Court pointed out in its decision on direct appeal in this case:

Noting that there was evidence of consent to support the lesser
aoffense, the district court instead offered to instruct the jury on

statutory sexual seduction as a lesser-related offense of sexual
assault, but Alotaibi declined such an instruction.

404 P.3d at 763 (emphasis added).

Quoting Moore v. State, 105 Nev. 378, 383, 776 P.2d 1235, 1238 (1989), overruled in
part by Peck v. State, 116 Nev, 840, 846, 7 P.3d 470, 473 (2000) (en banc), overruled in turn on
other grounds by Rosas v. State, 122 Nev. 1258, 147 P.3d 1101 (2006) (en banc), the Peck Court
explained that a lesser-related offense is implicated “when three conditions are satisfied: (1) the
lesser offense is closely related to the offense charged; (2) defendant’s theory of defense is
consistent with a conviction for the related offense; and (3) evidence of the lesser offense exists.”

Nevertheless, as our Supreme Court’s en banc post-Peck jurisprudence reflects, where
supported by the evidence adduced at trial; consistent with the defendant’s theory of defense; and
requested by the defense, a Nevada trial court may provide a lesser-related offense instruction in
the exercise of its discretion where, as in this case, the lesser offense is “closely related, or
incidental” to the greater, charged offense. Nika v. State, 124 Nev. 1272, 1290, 198 P.3d 839,
851-852 (2008) (en banc) (emphasis added). See also, e.g., Mezgebe v. State, No, 65178, 2015
WL 4611943 *2 (July 31, 2015) (Unpublished Disposition); Ouanbengboune v. State, 125 Nev.
763, 774,220 P.3d 1122, 1129 (2009).
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Thus, whereas the trial court specifically observed in this case that such a lesser-related
offense instruction was supported by the evidence; specifically, evidence of consent on the part
of the minor accuser, and was consistent with the defendant’s theory of defense, the trial court
expressly advised counsel for the parties that, if requested by the defense, it was in fact inclined
to provide the jury by instruction with the option of considering Statutory Sexual Seduction as a
lesser-related offense with respect to those counts of the Information (Counts 3 and 5) in which
Petitioner was charged with the greater offense of Sexual Assault With a Minor Under 14 Years
of Age; and therefore, invited defense counsel to consider making that request. Exhibit “B” Day
7, pp. 16-17, 22. And accordingly, as the Nevada Supreme Court specifically recounted in its
opinion on direct appeal in this case:

Alotaibi requested an instruction on statutory sexual seduction as a
lesser-included offense of sexual assault, arguing that evidence
indicated the victim consented to the sexual activity. The district
court determined that statutory sexual seduction was not a lesser-
included offense because it contained an additional element (the
consenting person being under the age of 16) not required by
sexual assault. Noting that there was evidence of consent to
support the lesser offense, the district court instead offered to
instruct the jury on statutory sexual seduction as a lesser-related

offense of sexual assault, but Alotaibi declined such an
instruction.

404 P.3d at 763 (emphasis added).
2.

Statutory Sexual Seduction Was A Lesser-Related Offense
With Respect To The Greater Offense Of Sexual Assault With
a Minor Under 14 Years of Age At The Time Of The Trial In
This Case.

Pursuant to the above-quoted Moore test, under the then-effective comprehensive Nevada
statutory scheme, Statutory Sexual Seduction was a lesser-related offense with respect to the
greater offense of Sexual Assault With a Minor Under 14 Years of Age, as the trial court
observed in this case. Exhibit “B” Day 7, pp. 16-17, 22. And the Nevada Supreme Court has

likewise said as much in its opinion on direct appeal in this case. 404 P.3d at 763, n. 3. Thus, “(1)
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the lesser offense is closely related to the offense charged; (2) defendant’s theory of defense is
consistent with a conviction for the related offense; and (3) evidence of the lesser offense exists.”
105 Nev. at 383, 776 P.2d at 1238,

As the Nevada Supreme Court explained in Johnson v. State, 111 Nev, 1210, 1213-14,
902 P.2d 48, 50 (1995):

A defendant's theory of defense is not consistent with the
conviction for the related offense if “‘the defense theory and
evidence reflect a complete denial of culpability....”” Moore v.
State, 109 Nev. 445, 446, 851 P.2d 1062, 1063 (1993) (quoting
Geiger, 674 P.2d at 1316). “Instead, this [lesser-related
instruction] requires a showing that the defendant admits to
conduct which constitutes some lesser crime,” Id. at 447, 851 P.2d
at 1063; see also Moore, 105 Nev. at 382-84, 776 P.2d at 1238-39
(reversing district court's refusal to instruct on lesser crime where
appellant's defense to charge of second-degree murder was
involvement only as accessory after the fact).

(Emphasis added.)

And as the Johnson Court further clarified: “There is no requirement that a defendant
mention the lesser offense by its proper name, but only that he or she admits to conduct that
constitutes some lesser crinme. 111 Nev. at 1215, 902 P.2d at 51, n. 3 (emphasis added). And that
is precisely what the evidence showed in this case: that, following his arrest, Petitioner admitted
to police on video and audio tape played for the jury that he had indeed penetrated A.D., but
asserted that he had done so with A.D.’s consent. And whereas A.D. was under 16 years of age
while Petitioner was over the age of 18, that was an admission to conduct that constituted the
lesser-related crime of Statutory Sexual Seduction.

Thus, as applied in this case, the presence or absence of consent was the critical textual
distinction between the then-applicable Sexual Assault and Statutory Sexual Seduction statutes at
issue. Indeed, consensual penetration even of @ minor by an adult was not a violation of the
then-effective Sexual Assault statute in any case. However, it was nonetheless a violation of the
prevailing Statutory Sexual Seduction statute. Thus, viewing the contemporary statutory scheme
comprehensively, the enactment of the then-applicable Statutory Sexual Seduction statute makes
irrefutably clear that it was not the intention of the Nevada Legislature to tolerate the adult
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penetration of a child based upon the consent of the child as entirely non-criminal conduct. And
therefore, the comprehensive statutory scheme clearly contemplates that the Legislature’s intent
was that only consent to penetration by another adult was contemporaneously cognizable as
effective to negate all criminality under the law of the State of Nevada. However, penetration
with the consent of any person penetrated — even if @ minor —was in no event a violation of the
then-existing Sexual Assault statute, Indeed, consent to penetration on the part of anyone — even
if @ minor — was a complete defense to a charge of Sexual Assault. And therefore, only a non —
consensual adult penetration of another — even if @ minor — was then a violation of the existing
Sexual Assault statute, And thus, by therein contemporaneously proscribing the consensual
penetration of a child, the Legislature’s enactment of | the then-applicable Statutory Sexual
Seduction statute was clearly intended to address such a perverse outcome and create an
independent, related offense which it intended to attach upon the penetration of a child by an
adult with the consent of the child. And therefore, the two offenses were obviously related but
distinguished by the far more onerous penalty assigned to the adult penetration of a minor

against the will of the child.
B.
Defense Counsel Should Not Have Rejected The Trial Court’s

Offer To Provide A Lesser-Related Offense Instruction Regarding Statutory
Sexual Seduction In This Case,.

As the en banc Nevada Supreme Court has further recognized, notwithstanding its
decision in Peck, “trial counsel . . . [may be] ineffective for failing to pursue a lesser-related
offense instruction” in a particular case, where “trial counsel ha[s] . . . reason to pursue a lesser-
related offense instruction,” (124 Nev. at 1290, 198 P.3d at 851-852), and “but for counsel’s
decision . . . [not to do so], there was a reasonable probability of a different outcome.” Nika, 124

Nev. at 1293, 198 P.3d at 853 (emphasis added). Such is the case here,
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1 1.

2 Defense Counsel Failed To Obtain Petitioner’s Consent To
3 Counsel’s Rejection Of The Trial Court’s Offer Of A Lesser-
Related Offense Instruction Regarding Statutory Sexual
4 Seduction With Respect To Counts 3 And 5.
5 As the United States Supreme Court explained in Florida v. Nixon, 543 U.S. 175, 187-88
6 || (2004):
7 An attorney undoubtedly has a duty to consult with the client
regarding “important decisions,” including questions of
8 overarching defense strategy. Strickland, 466 U.S., at 688, 104
S.Ct. 2052, That obligation, however, does not require counsel to
9 obtain the defendant's consent to “every tactical decision.” Taylor
10 v. lllinois, 484 U.S. 400, 417-418, 108 S.Ct. 646, 98 L.Ed.2d 798
(1988) (an attorney has authority to manage most aspects of the
11 defense without obtaining his client's approval). But certain
decisions regarding the exercise or waiver of basic trial rights are
12 of such moment that they cannot be made for the defendant by a
surrogate. A defendant, this Court affirmed, has “the ultimate
13 authority” to determine “whether to plead guilty, waive a jury,
14 testify in his or her own behalf, or take an appeal.” Jones v.
Barnes, 463 U.S, 745, 751, 103 S.Ct. 3308, 77 L.Ed.2d 987
15 (1983); Wainwright v. Sykes, 433 U.S. 72, 93, n. 1, 97 S.Ct. 2497,
53 L.Ed.2d 594 (1977) (Burger, C. J., concurring). Concerning
16 those decisions, an attorney must both consult with the defendant
17 and obtain consent to the recommended course of action.
18 (Empbhasis added).
19 Because it is considered analogous to the decision of what plea to enter, where a lesser

20 || offense instruction is made available, defense counsel must not reject its provision to the jury
o1 || absent meaningful consultation with and the understanding and personal consent of the
99 || defendant. People v. Brocksmith, 162 11l. 2d 224, 228-29, 205 1lI. Dec. 113, 115-16, 642 N.E. 2d
93 || 1230, 1232-33 (1994); In re Trombly, 160 Vt. 215, 217-18, 627 A.2d 855, 856 (1993); State v.
24 || Boeglin, 105 N.M. 247, 249, 731 P.2d 943, 945 (1987); State v. Ambuehl, 145 Wis.2d 343, 357,
75 || 425 N.W.2d 649, 654 (1987); People v. Frierson, 39 Cal.3d 803, 817 n. 5, 218 Cal.Rptr. 73, 81
26 | n. 5, 705 P.2d 396, 404 n. 5 (1985); ABA Standards for Criminal Justice, Section 4-5.2

27 || (Commentary).

8 Here, Defense counsel acknowledged on the record in open court that, although he
Genllie Cristalli
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attempted to discuss the trial court’s offer to provide a lesser offense instruction regarding
Statutory Sexual Seduction to the jury, Petitioner did not understand the legal distinctions
involved or the implications of the decision to accept or reject the court’s offer, yet counsel
declined repeated opportunities to further discuss the matter with his client. Exhibit “B” at pp.
36-37, 186-187, 193-194.

Announcing that “I’m the lawyer,” (id. at p.186), counsel nevertheless rejected the
court’s offer to provide the lesser offense instruction offered. Id at pp. 31, 36-37, 186-187, 193-
194 (emphasis added). And as defense trial counsel expressly acknowledges in the declaration

Akl

appended hereto as Exhibit “C”, in doing so, he did not obtain his client’s authorization to reject
the trial court’s invitation to seek a lesser-related offense instruction as to Statutory Sexual
Seduction, but rather, unilaterally elected to pursue an “all or nothing” defense in closing
argument and in instructions with respect to those counts (3 and 5) in which Petitioner was
charged with the greater offense of Sexual Assault With A Minor Under 14 Years Of Age. Thus,
defense trial counsel concedes that he undertook this course of action without the permission of
his client. Id. And he thereby failed to obtain his client’s input into the critical risk analysis
inherent in this very momentous decision under the then-applicable comprehensive statutory

scheme, And, as explained in the above-cited authorities, for this reason alone, Petitioner’s

conviction on those counts should be reversed pursuant to this Petition.

2.

Defense Counsel’s Rejection Of The Trial Court’s Offer Of A
Lesser-Related Offense Instruction Regarding Statutory
Sexual Seduction With Respect To Counts 3 And S Constituted
An Objectively Unreasonable Decision Under The Facts And
Circumstances Of This Case Prejudicial To Petitioner.

Petitioner having admitted that he did in fact penetrate a minor child under the age of 14
years, and there being evidence of record — by and through the testimony of A.D. himself - that
he had in fact engaged in a communication of his consent to engage in sexual activity with
Petitioner and had in fact engaged in other anticipatory conduct consistent therewith, it was
objectively unreasonable and prejudicial for defense counsel to subject Petitioner to the 35 year
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minimum mandatory sentence of imprisonment required by a conviction for Sexual Assault
under NRS § 200.366(3)(c) by rejecting the trial court’s offer to provide the jury with a lesser-
related offense instruction regarding Statutory Sexual Seduction under NRS § 200364 — a
conviction for which offense would have subjected Petitioner to a 5 year maximum sentence. 4
Jortiori in the absence of Petitioner’s informed consent. Thus, in that the only issue in contention
at trial was whether or not A.D. had consented, and in view of the tremendous sentencing
disparity at issue, counsel took an untenable risk that the jury would nof find that such consent
had occurred having been instructed that such consent would constitute a complete defense to
the attachment of any criminal liability whatsoever as a result of such conduct. Exhibit “D,”
Instruction No. 13, Whereas, had the jury received a comprehensive and accurate understanding
of the then-current state of applicable Nevada law providing for some degree of punishment for
such conduct — even if undertaken by Petitioner with A.D.’s consent — by instruction regarding
the option to return a verdict of guilty with respect to the lesser-related offense of Statutory
Sexual Seduction, there was a far greater likelihood that the jury may have made a finding of
such consent on the facts of this case. And accordingly, that Petitioner would have been able to

avoid the comparatively oppressive sentence that he received.
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4,

CONCLUSION

WHEREFORE, for all the foregoing reasons, Petitioner MAZEN ALOTAIBI

respectfully prays that this Honorable Court enter an order vacating his conviction and sentence

on Counts 3 and 5 of the Second Amended Information filed in the matter entitled State of

Nevada, Plaintiff v. Mazen Alotaibi, Defendant, Case No, C287173-1, on which counts he was

convicted at jury trial of Sexual Assault of a Minor Under 14 Years of Age, together with such

other and further relieg a

Dated thi%

¢ Court deems fair and just in the premises.

/ day of November, 2018.

GENTIEE CRISTALLI /)

MILLER ARMEN] SAVARBESE \\
p /}y /Tf ‘ _ £ 4 ‘ ]
e SR s

DOMINIC P. GENTILE, ESQ.
Nevada Bar No, 1923

VINCENT SAVARESE III, ESQ.
Nevada Bar No. 2467

410 South Rampart Blvd,, Suite 420
Las Vegas, Nevada 89145

Tel: (702) 880-0000

Fax: (702) 778-9709

Attorneys for Petitioner Mazen Alotaibi
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CERTIFICATE OF SERVICE

The undersigned, an employee of Gentile Cristalli Miller Armeni Savarese, hereby

certifies that on the 2 day of November, 2018 I served a copy of the MEMORANDUM OF
POINTS AND AUTHORITIES IN SUPPORT OF PETITION FOR WRIT OF HABEAS

CORPUS (POST-CONVICTION), by placing said copy in an envelope, postage fully prepaid,

in the U,S. Mail at Las Vegas, Nevada, said envelope addressed to:

RENEE BAKER, WARDEN

LOVELOCK CORRECTIONAL CENTER
1200 Prison Road

Lovelock, Nevada 89149

JAMES DZURENDA

DIRECTOR OF THE NEVADA DEPARTMENT
OF CORRECTION

3955 West Russell Road

Las Vegas, Nevada 89118

ADAM LAZALT

NEVADA ATTORNEY GENERAL
100 North Carson Street

Carson City, Nevada 89701

STEVE WOLFSON CLARK COUNTY DA
CLARK COUNTY DISTRICT ATTORNEY’S
OFFICE

200 Lewis Avenue

Las Vegas,Nevada 89101//\\

AN

) L - wﬁ‘\}
An £mployee 6f E CRISTALLI
MILLER ARMENISSAVARESE
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STEVEN B. WOLFSON

Clark County District Attorney CLERK OF THE COURT
Nevada Bar #001565

JAMES R, SWEETIN

Chief Deputy District Attorney

Nevada Bar #005144

200 Lewis Avenue
Las Vegas, Nevada 89155-2212

(702) 671-2500

Attorney for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA
THE STATE OF NEVADA,
L Case No: C-13-287173-1
Plaintiff,
-vs- Dept No: XXIII

MAZEN ALOTAIBI,

47884816 SECOND AMENDED

Defendant. INFORMATION
STATE OF NEVADA
ss.
COUNTY OF CLARK

STEVEN B. WOLFSON, District Attorney within and for the County of Clark, State
of Nevada, in the name and by the authority of the State of Nevada, informs the Court:

That MAZEN ALOTAIBI, the Defendant above named, having committed the
crimes of BURGLARY (Category B Felony - NRS 205.060), FIRST DEGREE
KIDNAPPING (Category A Felony - NRS 200.310, 200.320), SEXUAL ASSAULT
WITH A MINOR UNDER FOURTEEN YEARS OF AGE (Category A Felony - NRS
200.364, 200.366), LEWDNESS WITH A CHILD UNDER THE AGE OF 14 (Category
A Felony - NRS 201.230) and COERCION (Sexually Motivated) (Category B Felony -
NRS 207.190, 207.193, 175.547) in the manner following, to-wit: That the said Defendant,
on or about the 31st day of December, 2012, at and within the County of Clark, State of
Nevada, contrary to the form, force and effect of statutes in such cases made and provided,

and against the peace and dignity of the State of Nevada,

C:APROGRAM FILES\NEEVIA.COM\DOCUMENT CONVERTERVTEMP\4905835
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COUNT 1 - BURGLARY

did, then and there, willfully, unlawfully, and feloniously enter, with intent to commit
a felony, to-wit: kidnapping and/or sexual assault and/or lewdness with a minor and/or
sexually motivated coercion, that certain building occupied by ANKE DANG, located at
CIRCUS CIRCUS HOTEL & CASINO, 2880 South Las Vegas Boulevard, Room No. 631,
Las Vegas, Clark County, Nevada.
COUNT 2 - FIRST DEGREE KIDNAPPING

did, willfully, unlawfully, feloniously, and without authority of law, lead, take,
entice, carry away or kidnap ANKE DANG, a minor, with the intent to keep, imprison, or
confine said ANKE DANG, from his parents, guardians, or other person or person having
lawful custody of said minor, or with the intent to hold said minor to unlawful service, or
perpetrate upon the person of said minor, any unlawful act, to-wit: sexual assault and/or
lewdness.
COUNT 3 - SEXUAL ASSAULT WITH A MINOR UNDER FOURTEEN YEARS OF

AGE

did, then and there, willfully, unlawfully, and feloniously sexually assault and subject
ANKE DANG, a child under fourteen years of age, to sexual penetration, to-wit; anal
intercourse, by said Defendant inserting his penis into the anal opening of the said ANKE
DANG, against his will, or under conditions in which Defendant knew, or should have
known, that the said ANKE DANG was mentally or physically incapable of resisting or
understanding the nature of Defendant's conduct.
COUNT 4 - LEWDNESS WITH A CHILD UNDER THE AGE OF 14

did, then and there, willfully, lewdly, unlawfully, and feloniously commit a lewd or
lascivious act upon or with the body, or any part or member thereof, a child, to-wit: ANKE
DANG, said child being under the age of fourteen years, by said Defendant using his penis
to touch and/or rub and/or fondle the buttock(s) and/or anal area of the said ANKE DANG,
with the intent of arousing, appealing to, or gratifying the lust, passions, or sexual desires of

said Defendant, or said child.

C:\PROZGRAM FILES\WNEEVIA.COM\DOCUMENT CONVERTERVIEMP4905835
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COUNT S - SEXUAL ASSAULT WITH A MINOR UNDER FOURTEEN YEARS OF
AGE

did, then and there, willfully, unlawfully, and feloniously sexually assault and subject
ANKE DANG, a child under fourteen years of age, to sexual penetration, to-wit: fellatio, by
said Defendant placing his penis on and/or into mouth of the said ANKE DANG, against his
will, or under conditions in which Defendant knew, or should have known, that the said
ANKE DANG was mentally or physically incapable of resisting or understanding the nature
of Defendant's conduct.
COUNT 6 - LEWDNESS WITH A CHILD UNDER THE AGE OF 14

did, then and there, willfully, lewdly, unlawfully, and feloniously commit a lewd or
lascivious act upon or with the body, or any part or member thereof, a child, to-wit: ANKE
DANG, said child being under the age of fourteen years, by said Defendant placing his penis
on and/or into mouth of the said ANKE DANG, with the intent of arousing, appealing to, or
gratifying the lust, passions, or sexual desires of said Defendant, or said child.
COUNT 7 - LEWDNESS WITH A CHILD UNDER THE AGE OF 14

did, then and there, willfully, lewdly, unlawfully, and feloniously commit a lewd or
lascivious act upon or with the body, or any part or member thereof, a child, to-wit: ANKE
DANG, said child being under the age of fourteen years, by said Defendant using his mouth
and/or tongue to touch and/or kiss and/or lick the face and/or neck and/or body of the said
ANKE DANG, with the intent of arousing, appealing to, or gratifying the lust, passions, or
sexual desires of said Defendant, or said child.
COUNT 8 - LEWDNESS WITH A CHILD UNDER THE AGE OF 14

did, then and there, willfully, lewdly, unlawfully, and feloniously commit a lewd or
lascivious act upon or with the body, or any part or member thereof, a child, to-wit: ANKE
DANG, said child being under the age of fourteen years, by said Defendant using his mouth
and/or tongue to touch and/or kiss and/or lick the face and/or neck and/or body of the said
ANKE DANG, with the intent of arousing, appealing to, or gratifying the lust, passions, or

sexual desires of said Defendant, or said child.
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COUNT 9 - COERCION (Sexually Motivated)

did, then and there, willfully, unlawfully and feloniously use physical force, or the
immediate threat of such force, against ANKE DANG, with intent to compel him to do, or
abstain from doing, an act which he had a right to do, or abstain from doing, by said
Defendant said preventing the said ANKE DANG from leaving the presence of said

Defendant, the purpose for which the Defendant committing the offense being the sexual

gratification of said Defendant.

DA#12F20986X /hic/SVU
LVMPD EV#1212311318
(TK06)

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565

De ixty District Attorney
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LAS VEGAS, NEVADA, MONDAY, OCTOBER 21, 2013, 11:11 A.M.
 k Kk %k %k
(Outside the presence of the jury.)

THE COURT: Okay. We're on. So, we're discussing
jury instructions. The defendant is not present yet. Mr.
Chairez wants to start. And that's fine with the Court, so
long as the instructions, once they're settled, will be
reviewed with the defendant prior to the jury coming in.
Right?

MR, CHAIREZ: That's —— that's fine, Your Honor.
That's correct.

THE COURT: All right. So let's get started. I have
a bit of case law that I read over the weekend. Let's just go
over the disputed instructions.

MR. CHAIREZ: Right.

MS. HOLTHUS: What —— from —— from the defense end of
them —-

MR. CHAIREZ: I haven't seen anything from the State,
Your Honor.

THE COURT: I don't have any ——

MR. CHAIREZ: But I'm assuming they're bringing the
stock instructions to which I have no objection —

MS. HOLTHUS: They —— they should have been sent to
you.,

MS., BLUTH: Howard sent them to you last week.

KARR REPORTING, INC,
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MR. CHAIREZ: Right. All right.

MS. BLUTH: Your Honor, were you saying that Adams or
Adamson was unpublished and it cites Ewish?

MR. CHAIREZ: It cites Ewish and Catanio.

(Pause in proceedings.)

THE COURT: Did yoﬁ guys come up with a stipulated ——

MS. HOLTHUS: I think we did.

THE COURT: ~— inétruction on intoxication?

MR. CHAIREZ: We have, Your Honor.

MS. HOLTHUS: And I will —

MR. CHAIREZ: Fix it.

MS. HOLTHUS: —— fix it. That's what I will do.

I'11 fix it.

THE COURT: Okay. So, we will say that you gquys
stipulated on an instruction for intoxication. Okay.

The last one I have, and this is the one you're
saying there's going to be some discussion on ——

MS. HOLTHUS: Yes.

THE COURT: -- is statutory sexual seduction. I —— I
was looking at cases this weekend on statutory sexual
seduction. The only thing I don't think it is, is I don't
think it's a lesser included. It looks like a lesser related.

MS. HOLTHUS: Which is exactly our argument.

THE COURT: Okay. However, I'll tell the State —-

MR. CHAIREZ: Well, I mean --

KARR REPORTING, INC.
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THE COURT: —— I was inclined to allow this

instruction if proffered by the defense after looking at the

case law. I do think there is testimony in this case of

consent by the victim.

MS. HOLTHUS: But then that makes it lewdness.

MR. CHAIREZ: No.

MS. HOLTHUS: And they're only entitled to lesser

included. The law is clear about that.

THE COURT: I understand that.

But they can also

request --

MR. CHAIREZ: No.

THE COURT: —— lesser related.

MS. HOLTHUS: Our position, he's not entitled to it
and we don't see where —— how do you get around the lewdness,

I guess. When —— when would that be?

If — if your issue is

consent, because AJ's 13, if it's consensual, it's a lewdness.

Or not guilty.

MR, CHAIREZ: Then what is this -- what's statutory

sexual seduction, then, Your Honor?

MS. HOLTHUS: Our —-

IIyou would have lewdness. And ——

KARR REPORTING,
il 17

MR. CHAIREZ: See, lewdness, in my opinion, is lack
Ilof penetration. So, if the —— you know, if the penis does not

go in the mouth or the penis does not go in the rectum, then

MS., HOLTHUS: Well, lewdness in our facts, we have
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two counts that are both ultimately, if you were convicted,
going to be treated as alternative counts, and those -- those
are the ones that are alternative to the effects of both. The
remaining, obviously not. But the statutory —-— I mean, he's
arguing is that is an alternative for which count?

MR, CHAIREZ: Well, it would be the —— the sexual
assault counts. Because they've charged two lewdness counts,
and we're going to move to dismiss those, Your Honor. Because
we believe AJ said there was no fondling, there was no
touching, there was no rubbing.

THE COURT: But there's not a ——

MS. HOLTHUS: The cause -~ 1t clearly —-—

THE COURT: -—— there's a case law that says there's
no requirement of touching.

MR. CHAIREZ: Well —-

THE COURT: It says, "While lewdness does not require
physical contact," that's State vs. Catanio.

MR. CHAIREZ: Right. That's correct. I agree with
that position.

MS. HOLTHUS: Well, we do —

MR. CHAIREZ: There doesn't need to be touching, Your
Honor. But when I asked AJ on cross—examination, you know,
your position is he just forced it in. There was no foreplay,
there was no rubbing, there was no fondling. And that's what

he said. So...

KARR REPORTING, INC.
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MS. HOLTHUS: We would —

MR. CHAIREZ: But -- okay.

MS. HOLTHUS: We provided the case was Cossack, which
clearly supports our right. The two lewdnesses are obviously
related to the sex assault, and ultimately if he were
convicted of both, we would ask that you sentence him only 6n
the sex assault and set aside for another day, if you will,
the lewdness. But Cossack clearly says that we can charge
those two lewdnesses in the event the jury found consent or
maybe in this fact —- on these facts, reasonable belief
regarding consent. Then those would be the appropriate
counts. So, we certainly have the right to do that. I'm
assuming those are the only two he's objecting to.

MR, CHAIREZ: Well, the concern, Your Honor, is ——

MS. HOLTHUS: And let —— let me —— just one more
thing, Don.

MR. CHAIREZ: Okay.

MS. HOLTHUS: He's worried about the fondling and
hinting around. My position is particularly he's addressing
the anal. One of the things we do allege is touching the
penis to the anus. And you can't get in the anus without
touching it. 8o the argument would be it would be complete
upon contact without requiring the extra penetration and/or
against the consent. So that is an alternative on two

different theories.

KARR REPORTING, INC.
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THE COURT: Okay. Anything else?

MR. CHAIREZ: Well, I guess this is the problem when
politicians make the law, Your Honor. Because it seems
illogical that if you have an —— a sexual act against
somebody's will, it's sexual assault. If you have sexual
assault, even with a minor under 14 where the state Supreme
Court has said consent is a defense, I guess my —— my concern
or my issue is, Well, what is the lesser included? Is it
basically just consent as a defense to sexual assault?
Because why would it be a defense and then you still find them
guilty of lewdness? Because I think lewdness is a completely
different act than sexual assault.

So, the purpose of -- and so Mr. Alotaibi and I went
around and around yesterday about the statutory sexual
seduction jury instruction as to what you would do and, you
know, how we would go about arguing it in closing argument.
But my sense is —-

MS. HOLTHUS: Can I interrupt for a minute?

MR. CHAIREZ: Yeah.

MS. HOLTHUS: And the record should reflect that Mr.
Alotaibi is present in the courtroom.

MR. CHAIREZ: That's —— that's right.

THE COURT: I did notice it. The interpreter is not
present, though.

All right, Mr. Alotaibi, we're going over jury

KARR REPORTING, INC.
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instructions. You've missed some of the discussion of the
jury instructions. However, the only reason we started
without you is Mr. Chairez has agreed that he's going to go
over every single thing as well as all the instructions that
were agreed upon with you with the presence of the
interpreter. So you'll know exactly what the case laws —
what case law is going to be given to the jury in your case.

MR. CHAIREZ: 1It's okay. He has a lawyer that speaks
simple English. So...

THE COURT: Well, let me —— on the statutory sexual
seduction, the reason I think it's a lesser related versus a
lesser included, because it includes the additioﬁal factor of
the consenting percent must be under the age of 16 years.

What I did not see, I'll be frank with you, perhaps the State
or the defense has it, is any case which discussed the
propriety of having a lewdness count as well as a statutory
sexual seduction. And I didn't find it. The only thing I've
found so far is Slobodian vs. State, 107 Nev. 145.

MR. CHAIREZ: That was my case, Your Honor.

THE COURT: Yeah.

MR. CHAIREZ: As a DA.

MS. HOLTHUS: And, you know, I don't have it here. I
know that —— I mean, to us it doesn't make any sense that --
and —— and Mr. Chairez is asking when. The statutory would be

the appropriate alternative if you had consent issue and you

KARR REPORTING, INC.
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had a child between, say, the ages of 14 and — and 16,
That's when it — then you could make the pitch more so. But
if it's not a lesser included, then he's not entitled to it,

THE COURT: Well, he's not entitled to it —-

MS. HOLTHUS: And I suppose the Court —

THE COURT: ~-- as a matter of course.

MR. CHAIREZ: Well, Your Honor ——

MS., HOLTHUS: Correct.

THE COURT: He can still request.

MR. CHAIREZ: I believe Epperson based —-—

MS., HOLTHUS: I don't —

THE COURT: Hold on. I —

MR. CHAIREZ: Okay. 1I'm sorry.

THE COURT: Only one at a time. Let Ms. Holthus
[indiscernible].

MS. HOLTHUS: My objection is that it -- it's in some
ways an absurdity that he would be allowed to argue for a
statutory lesser for anally raping or anally penetrating or
fellatio, when the kiss on the neck and the lick on the neck
and the fondling on the body, he's certainly not going to get
a statutory alternative on that. And so it just doesn't even
make sense. How can -— how can it be this low-grade felony
for —— for tearing up his anus, whereas the little lick on the
neck is —— is the full lewdness? That can't be the intent —-

MR. CHAIREZ: Well ——

KARR REPORTING, INC.
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MS. HOLTHUS: -- of a legislature. And I think it's
real clear from those facts that it was never intended. A
child can consent to a sexual assault. A child cannot consent
to a lewdness.

MR, CHAIREZ: That's correct.

MS. HOLTHUS: That's just the way the law is.

MR. CHAIREZ: That is correct, Your Honor.

MS. HOLTHUS: And so therefore there is no reason to

go to the statutory.

MR. CHAIREZ: Well, here's —— first off Your Honor --
THE COURT: Well, I'm —

MR. CHAIREZ: —— we're not asking for —

" THE COURT: Hold on.

MR. CHAIREZ: -~ statutory ——

THE COURT: I'm guessing the lewdness are, like, the
kissing on the neck and everything else.

MR. CHAIREZ: Right.

THE COURT: And then -——

MR. CHAIREZ: We're not asking for a statutory sexual
" seduction as a lesser included or lesser related of lewdness.

Okay. That's just the bottom line. In the lewdness, our

defense will be intoxication. All right. And we'll fight —-
and we'll fight the specific intent. So, for any of the
lewdness counts that are going to go to the jury, that is our

defense, intoxication,

KARR REPORTING, INC.
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For the two sexual assault counts, our defense will
be reasonable consent or reasonable mistaken belief of
consent. So, as the State has it charged right now, if they
want to go for all or nothing, and not have a -—— I mean, I
don't believe that a lesser —— lewdness is a lesser included
of sexual assault. And I even think the Cossack case that |
they cited —

MS. HOLTHUS: That's -- that's correct.

MR. CHAIREZ: Pardon?

MS. BOLTHUS: That's correct.

MR. CHAIREZ: Okay.

MS. HOLTHUS: That's why we've gone ahead and pled
it, because we realized we wouldn't be entitled to it
ultimately. So we have pled it as an alternate theory. We
could have pled the alternate related theory of statutory. We
chose not to. I mean, that's a —— that was a charging
decision we made at the beginning of the case, because it

factually —— it doesn't make any sense. Because if Mr,

Chairez is successful and -— and getting the reasonable belief
" as to consent, or that the child actually consented, then it
goes to the lewdness. And then he has the consent of
intoxication. If they believe that, then it's not guilty.

Period,

Because, quite honestly, statutory under these facts

also requires intent of arousing, appealing, or gratifying.
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THE

COURT: So are you asking for statutory sexual?

I'm looking at he case right now.

MS.
MR.
MS.

m.

HOLTHUS: We're — we're ——
CHAIREZ: Well, Your Honor -—
HOLTHUS: —- opposing it.

CHAIREZ: -- here is my thing. 'As long as the

Court gives me the consent instruction and the reasonable

mistaken belief of consent ——

THE
D&R.
THE

came up with

COURT: Which the State stipulated to.
CHAIREZ: Well, I guess it's stipulated.

COURT: I thought that was the one where you guys

MR, CHAIREZ: Right.
MS., HOLTHUS: We did. We specifically said if they
have a —— a doubt, a reasonable doubt as to his —-— whether he

believed the

consent, then he gets the benefit of the doubt

and it's a not guilty on the sex assault. I mean, it's ——

THE

COURT: Okay. But that's the instruction the

State and the defense counsel, you put your heads together and

came up with

a —— an agreeable stipulated instruction, right?

MR. CHAIREZ: Well, I know we did that with voluntary
intoxication and —— and maybe we did it with —- did we, with
|Ithe -~ the consent? I think we did, Your Honor.
MS. HOLTHUS: We did.
MR. CHAIREZ: I mean ——

KARR REPORTING, INC.
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Il MS. HOLTHUS: We did the Carter -- we did a Carter
instruction that we agreed on —-—

MR. CHAIREZ: Okay.

MS. HOLTHUS: -- and we did a voluntary
intoxication —-

MR. CHAIREZ: Okay.

MS. HOLTHUS: -— that set forth a statute first.

MR, CHAIREZ: Right.

MS. HOLTHUS: And then it — I have it right here.
It was the statute and then it adds with it, "If you find the
“ defendant was intoxicated, you may consider this evidence in
determining whether he could form the specific intent to
commit the crime for which he is charged.” And then, "You are
instructed that burglary, first-degree kidnapping, lewdness
" with a child under 14, coercion, are specific intent crimes.
Sexual assault is a general intent crime."

MR, CHAIREZ: Well, I just want to make sure, Your
" Honor, for a sexual assault, I can argue consent or reasonable

mistaken belief of consent for the two counts of sexual

assault, correct?

MS. HOLTHUS: Correct.

MR. CHAIREZ: All right. And we're not going to give
any —-—

THE COURT: And the jury has an instruction that --

MR. CHAIREZ: —— lesser included. It's going to be

KARR REPORTING, INC.
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guilty or not guilty, correct?

MS. HOLTHUS: Well -— and —-

MR, CHAIREZ: Okay. Well, that's --

MS. HOLTHUS: We're giving the — I mean, we're not
giving. The law —— I mean, we have charged the lewdnesses.
Our argument‘will be that he's guilty of both. And that it's
a sentencing determination. To me, I believe that that's the
way the case law reads. Because here's the problem. If we
structure it any other way, if the jury finds him gquilty of
the sex assault, he's still guilty of the lewdness. Because'
these facts, it's completely contained in the sex assault.

MR. CHAIREZ: I mean, and I disagree, Your Honor.
Based on —— I believe, based on these facts, lewdness is not a
lesser included to the two sexual assault counts. I believe
the lewdness as they've charged it, with the neck and the
other part of the body —

THE COURT: I think it is a lesser included. I think
the State indicated.

MR. CHAIREZ: That it is or is not?

THE COURT: Is not.

MR. CHAIREZ: 1Is not?

MS. HOLTHUS: 1It's lesser related, which is why we ——

MR. CHAIREZ: Okay.

MS. HOLTHUS: -- chose to offer it. We have

alternative theories. If for some reason on these facts, I
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| think it's probably not ever going to happen, if they found

that there was not penetration, I suppose. But it's simply
that there's no consent requirement as to the lewdness. So
they —— he would be gquilty of —— potentially of both. He
can't be sentenced on both. But we're entitled to present the
alternative theory to the extent that.there's any issue
regarding consent. And —— and/or penetration.

We have pled the anal penetration as simply a
touching. 8o we don't even need the penetration there.
Fellatio's trickier, because touching the mouth is effectively
fellatio. So, you can't really plead it any other way. So
that one has to be just a straight lesser related, he's guilty
of both,

THE COURT: I'm not sure what you want me to do, Mr.
Chairez. Do you want to think it over? I mean, as far as
whether or not as a strategy you want to argue for the
additional charge of statutory sexual seduction? I'm not sure
what you're asking for at this point. Would you like to have
the chance to think it over? Because I think we're mostly
settled on the instructions. Yes?

MR. CHAIREZ: I gquess I'll think it over.

THE COURT: Okay.

MR. CHAIREZ: But, I mean, I'll just say —

THE COURT: Because it —— I think it's more of a

defense strategy —
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MR, CHAIREZ: -—— based upon —— for me, again, as long
as I'm able to argue consent and reasonable mistake of
consent, and they're going to have the sexual assault guilty
or not guilty, that's one thing. And I quess for the lewdness
and any of the other specific intent crimes, if we're allowed
" to argue voluntary intoxication, I think we're\99 percent
there. So I'll just decide whether -- and they're totally
opposed to the statutory sexual seduction as a lesser included
of sexual assault, correct?

i THE COURT: I — I agree with the State in that it's
not a lesser included.

MR. CHAIREZ: Okay. But a lesser related?

THE COURT: I believe that it's a lesser related.

MR. CHAIREZ: Okay.

THE COURT: Which means it's not as a matter of
course, but you can request the instruction as lesser related.
“ I will, in the meantime, do a little bit more research —

MR. CHAIREZ: Okay.

THE COURT: -—- on the issue. So, okay. We'll —
it MS., HOLTHUS: Let me just — let me just make a
little bit more of a record, then, in that regard.

i THE COURT: Yes.

MS. HOLTHUS: Our position is that it is not a lesser
included of sexual assault. Sexual assault can be committed

without necessarily committing statutory sexual seduction;

I KARR REPORTING, INC.
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One: Digital or other object of penetration of a
minor can be done without the intent of arousing, appealing
to, or gratifying a lust or passions or desires of either
persons. This specific intent is not required for sexual
assault, but is required for statutory sexual seduction under
subsection B for other penetrations not found.in subsection A.

Two: Forcing another person to make a sexual
penetration on himself or herself or another or on a beast.
This is because statutory sexual seduction only involves
sexual penetrations occurring between the defendant and the
victim.

Third, sexual penetration of a minor by a juvenile
who has been certified as an adult. This is because statutory
sexual seduction requires the defendant to be age 18 or over,
but sex assault does not.

Four, the age of a victim under 16 is required for
statutory sexual seduction, but not for sexual assault.

The victim's age is an element of the enhancement for
sexual assault of a minor, but it's our position that there
should be a distinction between an element of offense and an
element of an enhancement when you're looking at a lesser
included analysis. It makes no sense the statutory sexual
seduction should be a lesser included of sexual assault on a
minor, but not on sexual assault.

So, that's -— that's our position, that it doesn't
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make sense and that it's not the law.

MR. CHAIREZ: Was she reading the case right now?

MS. HOLTHUS: No.

MR. CHAIREZ: And did I hear -— okay.

THE COURT: I think she's responding to the —-

MR. CHAIREZ: Did I hear her say statutory —— did she
say statutory sexual seduction requires specific intent?

MS. HOLTHUS: If -- if it's under —— sub B of the
statute, where it says, "Statutory sexual seduction is any
other sexual penetration committed by a person 18 years of age
or older with a person under the age of 16," that is not ——
not ordinary sexual intercourse, anal, cunnilingus, or
fellatio.

THE COURT: That's NRS —— I don't have the statute in
front of me.

MS. HOLTHUS: 200.34 — 364,

THE COURT: Okay. So at this point, Mr. Chairez is
not requesting statutory sexual seduction. You will indicate
to the Court prior to jury instructions, obviously ——

MR. CHAIREZ: Correct.

THE COURT: -—-— if you do want the Court to offer
this.

MR. CHAIREZ: Right.

THE COURT: Okay. Is there anything else we need to

go over as far as the jury instructions?
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MR, CHAIREZ: But I —

MS. HOLTHUS: Yes, it's ——

MR, CHAIREZ: I'm —

MS. HOLTHUS: 1It's in there, Judge. "“Evidence which
tends to show the defendant committed offenses other than that
for which he's on trial, if believed, may not be considered
that he's a person of bad character." Anyway, you do have it.

THE COURT: I do. Well, that's a standard
instruction.

Mr. Chairez, you waﬁted that instruction, vyes?

MR. CHAIREZ: About uncharged bad acts?

THE COURT: Yes.

MR. CHAIREZ: Yes, Your Honor.

THE COURT: Okay. So that is in the State's pile,

MS. HOLTHUS: The interpreter's present.

THE COURT: The interpreter is present. So --

THE INTERPRETER: There might be —-—

THE COURT: You know what, that's okay, What ——
what's going to happen now is Mr. Chéirez needs to go over the
jury instructions we went over with the defendant. So you can
sit next to him. We're not going to — I mean, we don't have
to be —— we're not going to be on the record while he
discusses them with his client.

Mr. Chairez, it sounds like we have settled jury

instructions. 1Is there anything else? Did you look at the
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State's proposed?

Hon