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40. 12/19/2019 Declaration of Service – Las 
Vegas Homes and Fine Estates 

– SDT COR 

IV JA000735 

41. 12/19/2019 Declaration of Service – 
Repipe Specialist – SDT COR 

IV JA000736 

42. 12/19/2019 Declaration of Service – The 
Ridges Community Assoc. – 

SDT 

IV JA000737 

43. 12/26/2019 Declaration of Service – 
Uponor, Inc. 

IV JA000737 

44. 12/30/2019 Production of Documents - 
PLT000054 – PLT000064 

IV JA000739 
JA000749 

45. 12/30/2019 Plaintiffs’ First Supplemental 
Lists of Witnesses and 

Production of Documents 
Pursuant to NRCP 16.1 

IV JA000750 
JA000759 
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46. 01/02/2020 Plaintiff’s Notice of Subpoena 
Pursuant to NRCP 

45(A)(4)(A) 

IV JA000760 
JA000798 

47. 01/02/2020 Video Taped Deposition 
Subpoena – Kelly Contenta 

IV JA000799 
JA000802 

48. 01/02/2020 Video Taped Deposition 
Subpoena – Ivan Sher 

IV JA000803 
JA000806 

49. 01/02/2020 Video Taped Deposition 
Subpoena – Nicole Whitfield 

IV JA000807 
JA000810 

50. 01/13/2020 Declaration of Service –  
Galliher- Rescheduled 

Videotaped Depo of Swanson, 
PMK Shiraz and PMK Lyons 

IV JA000811 

51. 01/13/2020 Declaration of Service –  
Young - Rescheduled 

Videotaped Depo of Swanson, 
PMK Shiraz and PMK Lyons  

IV JA000812 

52. 01/14/2020 Plaintiffs’ Second 
Supplemental List of 

Witnesses and Production of 
Documents Pursuant to NRCP 

16.1 

IV JA000813 
JA000822 

53. 01/14/2020 Declaration of Service SDT – 
Absolute Closets & Cabinetry 

IV JA000823 

 
VOLUME V 

 
54. 01/14/2020 Document Production – 

PLT000065 – PLT0000156 
V JA000824 

JA000915 
55. 01/14/2020 Galliher – Declaration of 

Service Rescheduled 
Depositions of William 

Gerber and Aaron Hawley 

V JA000916 

56. 01/14/2020 Misc Filing Kirby C. Gruchow 
Jr. (Part 1 Pgs 1-107) 

V JA000917 
JA001023 
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VOLUME VI 

 
57. 01/14/2020 Misc Filing Kirby C. Gruchow 

Jr. (Part 2) 
VI JA001024 

JA001066 
58. 01/14/2020 Misc Filing Kirby C. Gruchow 

Jr. (Part 3) 
VI JA001067 

JA001223 
 

VOLUME VII 
 

59. 01/14/2020 Misc Filing Kirby C. Gruchow 
Jr. (Part 4) 

VII JA001224 
JA001315 

60. 01/14/2020 Misc Filing Kirby C. Gruchow 
Jr. (Part 5) 

VII JA001316 
JA001423 

 
VOLUME VIII 

 
61. 01/14/2020 Misc Filing Kirby C. Gruchow 

Jr. (Part 6) 
VIII JA001424 

JA001524 
62. 01/14/2020 Plaintiffs’ Third Supplemental 

List of Witnesses and 
Production of Documents 
Pursuant to NRCP 16.1 

VIII JA001525 
JA001534 

63. 01/14/2020 SDT Decl Srv Video Depo 
Sher Group 

VIII JA001535 

64. 01/14/2020 SDT Decl Srv Video Depo 
Absolute 

VIII JA001536 

65. 01/14/2020 Young – Decl Srv Reschedule 
Depo Aaron Hawley 

VIII JA001537 

66. 01/15/2020 Amd Cert of Srv Plt 
Production of Fourth Supp 

List of Witnesses and 
Documents  

VIII JA001538 
JA001540 

67. 01/15/2020 Decl Srv SDT – EH Designs VIII JA001541 
68. 01/15/2020 Decl Srv SDT – Infinity 

Environmental Srv. 
 JA001542 
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69. 01/15/2020 Decl Srv SDT – Kelly Cotenta VIII JA001543 
70. 01/15/2020 Plaintiffs’ Fourth 

Supplemental List of 
Witnesses and Production of 

Documents Pursuant to NRCP 
16.1 

VIII JA001544 
JA001553 

71. 01/23/2020 Declaration of Service re SDT 
and Video Depo – Nicole 

Whitfield 

VIII JA001554 

72. 01/24/2020 Plaintiffs’ Fifth Supplemental 
List of Witnesses and 

Production of Documents 
Pursuant to NRCP 16.1 

VIII JA001555 
JA001565 

73. 02/04/2020 Notice of Continuance of 
(Zoom Conferencing) 

Deposition of Swanson 

VIII JA001566 
JA001570 

74. 02/05/2020 Plaintiffs’ Sixth Supplemental 
Lists of Witnesses and 

Production of Documents 
Pursuant to NRCP 16.1 

VIII JA001571 
JA001582 

75. 02/07/2020 Stipulation and Order for 
Sixty (60) Day Continuing 

Production of Plaintiffs’ Brief 
and Hearing Date 

VIII JA001583 
JA001587 

76. 02/11/2020 Notice of Entry of Stipulation 
and Order for Sixty (60) Day 

Continuing Production of 
Plaintiffs’ Brief and Hearing 

Date 

VIII JA001588 
JA001594 

77. 02/13/2020 Plaintiffs’ Supplemental List 
of Witnesses and Production 

of Documents 

VIII JA001595 
JA001610 

78. 02/13/2020 Plaintiffs’ Supplemental Brief 
to Opposition to Defendants’ 
Motion to Dismiss Plaintiffs’ 
Second Amended Complaint 

VIII JA001611 
JA001634 
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VOLUME IX 

 
79. 02/27/2020 Defendants Todd Swanson; 

Todd Swanson as, Trustee of 
the Shiraz Trust; and Lyon 

Development, LLC’s 
Supplemental Reply in 
Support of Motion for 
Summary Judgment 

IX JA001635 
JA001825 

 
VOLUME X 

 
80. 02/27/2020 Defendants Todd Swanson; 

Todd Swanson as, Trustee of 
the Shiraz Trust; and Lyon 

Development, LLC’s 
Supplemental Reply in 
Support of Motion for 
Summary Judgment 

X JA001826 

81. 03/10/2020 Acceptance of Service – 
Amended – Videotaped 
Deposition Subpoena for 
Ashely Oakes-Lazosky 

X JA001827 

82. 03/20/2020 Transcript of Hearing 
Defendant’s Motion to 

Dismiss Plaintiff’s Second 
Amended Complaint 

X JA001828 
JA001850 

83. 04/07/2020 Transcript of Hearing 
Defendant’s Motion To 

Dismiss Plaintiff’s Second 
Amended Complaint 

X JA001851 
JA001868 

84. 04/22/2020 Defendants’ Motion for 
Attorney’s Fees and Costs  

X JA001869 
JA001946 
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85. 04/22/2020 Defendants’ Verified 
Memorandum of Costs and 

Disbursements 

X JA001947 
JA001950 

86. 04/23/2020 Notice of Hearing re: 
Defendants’ Motion for Fees 

and Costs 

X JA001951 

87. 04/24/2020 Plaintiffs’ Motion to Retax 
Costs 

X JA001952 
JA002042 

88. 04/27/2020 Clerks Notice of Hearing re: 
Plaintiffs’ Motion to Retax 

Costs 

X JA002043 

89. 04/29/2020 Status Check Order re: 
Continue Hearing Motion to 
Retax and Motion for Fees 

and Costs 

X JA002044 

90. 05/11/2020 Order Granting Dismissal of 
Plaintiffs’ Second Amended 

Complaint 

X JA002045 
JA002064 

 
VOLUME XI 

 
91. 05/11/2020 Opposition to Defendants’ 

Motion for Attorney’s Fees 
and Costs 

XI JA002065 
JA002206 

92. 05/13/2020 Errata to Opposition to 
Defendants’ Motion for 

Attorney’s Fees and Costs 

XI JA002207 
JA002211 

93. 05/13/2020 Notice of Entry of Order 
Granting Motion to Dismiss 
Plaintiffs’ Second Amended 

Complaint 

XI JA002212 
JA002234 

94. 05/26/2020 Notice of Appeal XI JA002235 
JA002237 

95. 05/26/2020 Case Appeal Statement XI JA002238 
JA002268 
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96. 06/03/2020 Defendants’ Reply in Support 
of Motion for Attorney’s Fees 

XI JA002269 
JA002288 

 
VOLUME XII 

 
97. 06/04/2020 Notice of Entry re: Stipulation 

and Order to Continue the 
Hearing For: 1) Plaintiffs’ 

Motion to Retax Costs and 2) 
Defendants’ Motion for 

Attorney’s Fees and Costs 

XII JA002289 
JA002294 

98. 06/04/2020 Stipulation and Order to 
Continue the Hearing For: 1) 
Plaintiffs’ Motion to Retax 
Costs and 2) Defendants’ 

Motion for Attorney’s Fees 
and Costs 

XII JA002295 
JA002298 

99. 06/18/2020 Errata to Case Appeal 
Statement 

XII JA002299 
JA002310 

100. 06/25/2020 Transcript of Hearing 
Defendants’ Motion for Fees 

and Costs and Plaintiffs’ 
Motion to Retax Costs 

XII JA002311 
JA002325 

101. 08/18/2020 Order Regarding Defendants’ 
Motion for Attorney’s Fees, 
Verified Memorandum of 

Costs and Disbursements and 
Plaintiffs’ Motion to Retax 

XII JA002326 
JA002343 

102. 08/21/2020 Notice of Name Change of 
Law Firm 

XII JA002344 
JA002346 

103. 08/24/2020 Notice of Entry of Order 
Regarding Defendants’ 

Motion for Attorney’s Fees, 
Verified Memorandum of 

Costs and Disbursements and 
Plaintiffs’ Motion to Retax 

XII JA002347 
JA002368 
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104. 09/17/2020 Appellants’ Case Appeal 
Statement 

XII JA002369 
JA002380 
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105. 09/17/2020 Notice of Appeal XII JA002381 
JA002406 

106. 09/17/2020 Motion for Stay of Execution 
of Judgment on an Order 

Shortening Time 

XII JA002407 
JA002483 

 
VOLUME XIII 

 
107. 09/24/2020 Stipulation and Order to Stay 

Execution of Judgment 
XIII JA002484 

JA002490 
108. 09/25/2020 Notice of Entry of Order – 

Stipulation and Order to Stay 
Execution of Judgment 

XIII JA002491 
JA002497 

109. 09/30/2020 Notice of Posting Cash Bond XIII JA002498 
JA002502 

110. 10/07/2020 Notice of Compliance with 
Court Order 

 JA002503 
JA002506 

111. 12/08/2020 Plaintiff’s Request for 
Transcripts of Proceedings 

XIII JA002507 
JA002509 

112. 01/24/2019 Swanson Deposition 
Transcript 1/24/2020 (Part 1) 

XIII JA002510 
JA002581 

 
VOLUME XIV 

 
113. 01/24/2019 Swanson Deposition 

Transcript 1/24/2020 (Part 2) 
w/Exhibit “1” 

XIV JA002582 
JA002776 

 
VOLUME XV 

 
114. 01/24/2019 Swanson Deposition 

Transcript 1/24/2020 
 Exhibits 2 – 14  

XV JA002777 
JA002977 
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VOLUME XVI 
 

115. 01/24/2019 Swanson Deposition 
Transcript 1/24/2020 

 Exhibits 15 – 28 

XVI JA002978 
JA003038 

116. 01/29/2020 Nicole Whitfield Deposition 
Transcript 1/29/2020 

XVI JA003039 
JA003194 

 
VOLUME XVII 

 
117. 01/31/2020 Aaron Hawley Deposition 

Transcript 1/31/2020 
XVI JA003195 

JA003296 
118. 01/31/2020 William Gerber Deposition 

Transcript 1/31/2020  
XVI JA003297 

JA003386 
 

VOLUME XVIII 
 

119. 02/03/2020 Ivan Sher Deposition 
Transcript 2/3/20  

XVIII JA003387 
JA003539 

 
VOLUME XIX 

 
120. 02/03/2020 Kelly Contenta Deposition 

Transcript 2/3/2020 
XIX JA003540 

JA003583 
121. 02/06/2020 Todd Swanson Deposition 

Transcript Volume II 2/6/20 
XIX JA003584 

JA003701 
122. 01/13/2021 Hearing Transcript of March 

3, 2020 of Defendant’s 
Motion to Dismiss Plaintiff’s 
Second Amended Complaint 

XIX JA003702 
JA003724 
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123. 01/13/2021 Hearing Transcript of April 7, 
2020 of Defendants’ Motion 
to Dismiss Plaintiff’s Second 

Amended Complaint 

XIX JA003725 
JA003742 

124. 01/13/2021 Hearing Transcript of June 20, 
2020 of Defendants’ Motion 

for Fees and Costs and 
Plaintiffs’ Motion to Retax 

Costs 

XIX JA003743 
JA003757 

 
 

CERTIFICATE OF SERVICE 

When All Case Participants are Registered for the Appellate CM/ECF System 

I hereby certify that I electronically filed the foregoing with the Clerk of the 

Court for the Nevada Supreme Court by using the appellate CM/ECF system on  

March 9th, 2021. 

I further certify that all participants in the case are registered CM/ECF users 

and that service will be accomplished by the appellate CM/ECF system. 

DATED this 9th day of March 2021.  

BLACK & WADHAMS 
 
 
/s/ Rusty Graf   
Rusty Graf, ESQ 
Nevada Bar No. 6322 
10777 W. Twain Ave., Ste 300.  
Las Vegas, Nevada 89135 
Attorneys for Appellants 
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N e v a d a  B ar  N o.  3 2 2 3 
C H RI S T O P H E R  M.  Y O U N G,  P C  
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                                Pl ai ntiff(s),  
 
v.  
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li a bilit y  c o m p a n y;  D O E S I t hr o u g h  X;  a n d  R O E S 
I t hr o u g h  X, 
 
                                D ef e n d a nt(s).  
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C E R T I FI C A T E  O F  E -S E R VI C E  

 

   P urs u a nt t o  N e v a d a  R ul e s  of  Ci vil  Pr o c e d ur e  5( b),  A d mi nistr ati v e  Or d er  1 4- 2,  a n d 

N. E. F. C. R.  9, I  h er e b y  c ertif y t h at  o n t h e  1 3 t h of  M a y  I  c a us e d t h e f or e g oi n g N O TI C E  O F  E N T R Y 

O F  O R D E R  t o b e  el e ctr o ni c all y  e -s er v e d  o n  c o u ns el  as f oll o ws: 

 

 
R ust y  Gr af,  Es q.  
S h a n n o n  M.  Wils o n,  Es q. 
1 0 7 7 7  W est  T w ai n  A v e n u e,  3 r d  Fl o or 
L as  V e g as,  N e v a d a  8 9 1 3 5 
r gr af @ bl a c kl o b ell o.l a w 
s wils o n @ bl a c kl o b ell o.l a w 

 

 

  

  

/ s/Ki m al e e  G ol dst ei n _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ 
A n  E m pl o y e e  of  G A L LI H E R  L E G A L,  P C  
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C hri st o p h er  M.  Y o u n g,  Es q. 
N e v a d a  B ar  N o.  7 9 6 1 
J a y  T.  H o p ki ns,  Es q. 
N e v a d a  B ar  N o.  3 2 2 3 
C H RI S T O P H E R  M.  Y O U N G,  P C  
2 4 6 0  Pr of essi o n al  C o urt,  # 2 0 0 
L as  V e g as,  N e v a d a  8 9 1 2 8  
T el: ( 7 0 2)  2 4 0- 2 4 9 9 
F a x: ( 7 0 2)  2 4 0- 2 4 8 9 
c y o u n g @ c ot o ml a w. c o m  
j a yt h o p ki ns @ g m ail. c o m 
 
J effr e y  L.  G alli h er,  Es q. 
N e v a d a  B ar  N o.  8 0 7 8 
G A L LI H E R  L E G A L  P. C.   
1 8 5 0  E ast  S a h ar a  A v e n u e,  S uit e  1 0 7 
L as  V e g as,  N e v a d a  8 9 1 0 4 
T el e p h o n e: ( 7 0 2)  7 3 5- 0 0 4 9 
F a csi mil e: ( 7 0 2)  7 3 5- 0 2 0 4 
j g alli h er @ g alli h erl a wfir m. c o m 
 
Att or n e ys f or  D ef e n d a nts 
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C L A R K  C O U N T Y,  N E V A D A  

 
J O S E P H   F O LI N O ,   a n  i n di vi d u al   a n d   NI C O L E  
F O LI N O,  a n i n di vi d u al,  
 
                                Pl ai ntiff(s),  
 
v.  
 
T O D D   S W A N S O N,   a n  i n di vi d u al;   T O D D  
S W A N S O N,   Tr ust e e   of  t h e   S HI R A Z   T R U S T;  
S HI R A Z   T R U S T,   a   Tr ust   of   u n k n o w n   ori gi n;  
L Y O N  D E V E L O P M E N T,  L L C,  a  N e v a d a li mit e d 
li a bilit y  c o m p a n y;  D O E S I t hr o u g h  X;  a n d  R O E S 
I t hr o u g h  X, 
 
                                D ef e n d a nt(s).  
 

C A S E  N O.:    A -1 8 -7 8 2 4 9 4 -C  
D E P T.  N O.:   X XI V  
 
 
 
 
 
 
 

  
 
 

I. 

P R E A M B L E  

 

  O n  A pril  7,  2 0 2 0, t his  C o urt  h el d  a  h e ari n g t o  a d dr ess t h e  D ef e n d a nts’  M oti o n t o  Dis miss 

X

C a s e N u m b er: A- 1 8- 7 8 2 4 9 4- C

El e ctr o ni c all y Fil e d
5/ 1 1/ 2 0 2 0 3: 0 1 P M
St e v e n D. Gri er s o n
C L E R K O F T H E C O U R T

J A 0 0 2 2 1 5

 V ol u nt ar y  Dis mis s al   S u m m ar y J u d g m e nt  

 I n v ol u nt ar y  Di s miss al  Sti p ul at e d J u d g m e nt  

 Sti p ul at e d  Dis mi ss al   D ef a ult J u d g m e nt  

 M oti o n t o  Dis miss  b y  D eft( s)   J u d g m e nt  of  Ar bitr ati o n 

 

 V ol u nt ar y Dis mis s al   S u m m ar y J u d g m e nt  

 I n v ol u nt ar y Di s miss al  Sti p ul at e d J u d g m e nt  

 Sti p ul at e d Dis mi ss al   D ef a ult J u d g m e nt  

 M oti o n t o Dis miss b y D eft( s)   J u d g m e nt of Ar bitr ati o n 

 

mailto:cyoung@cotomlaw.com
mailto:jaythopkins@gmail.com
mailto:jgalliher@galliherlawfirm.com
trujilloa
usjr



1 

2 

3 

4 

5 

6 

7 

8 

9 

1 0 

1 1 

1 2 

1 3 

1 4 

1 5 

1 6 

1 7 

1 8 

1 9 

2 0 

2 1 

2 2 

2 3 

2 4 

2 5 

2 6 

2 7 

2 8 

 

2 

 

T 
H 

E 
 
G 

A 
L 

LI
 
H 

E 
R 
 L

 A
 

W 
 F

I 
R 

M 
 

1 
8 
5 
0 
 E

. 
 S
 a 

h a
 r 

a 
 A

 v
 e 

n 
u e

, 
 S
 u
it
 e 

 1
 0
 7
  

L a
s  

V e
 g
 a

s, 
 N

 e 
v 
a 
d a

  
8 
9 
1 0

 4
  

7 
0 
2 
-7
 3
 5
 -
0 
0 
4 9

  
F 
a x

: 
 7
 0 

2 
-7
 3
 5
 -
0 2

 0
 4
  

 
Pl ai ntiffs’  S e c o n d  A m e n d e d  C o m pl ai nt,  w hi c h  D ef e n d a nts fil e d  o n  S e pt e m b er  2 4,  2 0 1 9. 1   R ust y  J. 

Gr af,  Es q.  a p p e ar e d  o n  b e h alf  of t h e  Pl ai ntiffs; J effr e y  L.  G alli h er,  Es q.  a n d J a y  T.  H o p ki ns,  Es q. 

a p p e ar e d  o n  b e h alf  of t h e  D ef e n d a nts. 2   

  T his  C o urt  c o nsi d er e d t h e  p arti es’  m oti o ns  a n d s u p pl e m e nts, t o g et h er  wit h t h e  e x hi bits  a n d 

ar g u m e nts  of  c o u ns el.  Vi e wi n g t h e  e vi d e n c e i n t h e li g ht  m ost f a v or a bl e t o t h e  Pl ai ntiffs, t his  C o urt 

fi n ds t h at t h e  Pl ai ntiffs f ail e d t o  est a blis h t h e  e xist e n c e  of  a n y  g e n ui n e  dis p ut e  as t o  a m at eri al  iss u e 

of  f a ct t o  pr e cl u d e s u m m ar y j u d g m e nt.  A c c or di n gl y, t his  C o urt  m a k es t h e f oll o wi n g  Fi n di n gs  of  F a ct 

a n d  C o n cl usi o ns  of  L a w  u n d er t h e st a n d ar ds s et f ort h  b el o w. 

II. 

P R O C E D U R A L  HI S T O R Y  

  T his is  a  c as e i n v ol vi n g t h e  p ur c h as e  a n d s al e  of  a  $ 3, 0 0 0, 0 0 0 l u x ur y  h o m e l o c at e d  at  4 2 

M e a d o w h a w k   L a n e  i n   L as   V e g as,   N e v a d a.   T h e   dis p ut e   e m a n at es  fr o m   a n   O ct o b er   2 7,   2 0 1 7  

R esi d e nti al  P ur c h as e  A gr e e m e nt i n  w hi c h t h e  Pl ai ntiffs  w er e t h e  B u y ers  a n d  L y o ns  D e v el o p m e nt, 

L L C  w as t h e  S ell er.  T h e  gist  of t h e  Pl ai ntiffs’ l a w s uit is t h at  “t h e  D ef e n d a nts ”  c o n c e al e d  a  w at er l e a k 

i n t h e  pl u m bi n g s yst e m. 

Pl ai ntiffs’  C o m pl ai nt  

  O n   O ct o b er   1 9,   2 0 1 8,  t h e   Pl ai ntiffs  fil e d  t h eir  i niti al   C o m pl ai nt  s e e ki n g   d a m a g es  f or  

D ef e n d a nts’  all e g e d  c o n c e al m e nt  of  a  F e br u ar y  2 0 1 7  w at er l e a k  w hi c h  Pl ai ntiffs  all e g e d i n di c at e d  a 

“s yst e mi c   d ef e ct ”  i n  t h e   pl u m bi n g  s yst e m.   T h e   Pl ai ntiffs   ass ert e d  si x   c a us es   of   a cti o n  f or:  ( 1)  

Fr a u d/I nt e nti o n al  Misr e pr es e nt ati o n; ( 2)  N e gli g e nt  Misr e pr es e nt ati o n; ( 3)  Vi ol ati o n  of  N R S  5 9 8. 0 1 0 

 
1   W hil e t h e  D ef e n d a nts st yl e d t h eir i n st a nt  m oti o n  as  a  m oti o n t o  dis miss,  D ef e n d a nts  a c k n o wl e d g e d i n t h eir  m oti o n t h at 
b e c a u s e t h e  m oti o n  a n d s u p pl e m e nts r ef er e n c e d  a n d  att a c h e d  d o c u m e nts  o utsi d e t h e  pl e a di n g s, t his  C o urt  m u st i n v o k e t h e 
s u m m ar y j u d g m e nt st a n d ar d s i n  N R C P  5 6.  K o pi c k o  v.  Y o u n g,  1 1 4  N e v.  1 3 3 3,  1 3 3 5 -1 3 3 6,  9 7 1  P. 2 d  7 8 9,  7 9 0 ( 1 9 9 8).  

 
2   T h e   p arti es   n a m e d  t h e  f oll o wi n g   p arti es:   Pl ai ntiff s,   Ni c ol e   a n d  J o s e p h   F oli n o  ( h er ei n aft er  t h e   “ Pl ai ntiff s ”   or  t h e  
“ F oli n o s ”);  a n d  D ef e n d a nts:  Dr.  T o d d  S w a n s o n,  a n i n di vi d u al;  T o d d  S w a n s o n,  Tr u st e e  of t h e  S hir a z  Tr u st;  S hir a z  Tr u st; 
a n d  L y o n s  D e v el o p m e nt,  L L C ( h er ei n aft er  “ D ef e n d a nts ”  or  “ Dr.  S w a n s o n. ”).  
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et s e q. ( D e c e pti v e  Tr a d e  Pr a cti c es); ( 4)  Vi ol ati o n  of  N R S  1 1 3. 1 0 0  et s e q. ( F ail ur e t o  Dis cl os e  K n o w n 

D ef e cts); ( 5)  Ci vil  RI C O;  a n d ( 6)  R es p o n d e at  S u p eri or. 3  

D ef e n d a nts’  F e br u ar y  4,  2 0 1 9  M oti o n t o  Dis miss  

  O n  F e br u ar y  4,  2 0 1 9, t h e  D ef e n d a nts  m o v e d t o  di s miss t h e  Pl ai ntiffs’  C o m pl ai nt  p urs u a nt t o 

N R C P   1 2( b)( 5).   At  t h e   A pril   8,   2 0 1 9   h e ari n g,  t h e   C o urt   di d   n ot  r ul e   o n  t h e  s u bst a n c e   of  t h e  

D ef e n d a nts’   m oti o n   b ut   gr a nt e d  t h e   Pl ai ntiffs’  r e q u est  f or  l e a v e  t o   a m e n d  t o   c ur e  t h e   pl e a di n g  

d efi ci e n ci es.  

Pl ai ntiffs’  First  A m e n d e d  C o m pl ai nt  

  O n  A pril  1 8,  2 0 1 9, t h e  Pl ai ntiffs fil e d t h eir  First  A m e n d e d  C o m pl ai nt,  ass erti n g t h e s a m e 

cl ai ms  as i n t h e i niti al  C o m pl ai nt.  T h e  Pl ai ntiffs  als o  ass ert e d  a  S e v e nt h  C a us e  of  A cti o n f or  P i er ci n g 

t h e  C or p or at e  V eil/ Alt er  E g o. 

D ef e n d a nts’  M a y  2 0,  2 0 1 9  M oti o n t o  Dis miss  

    O n  M a y  2 0,  2 0 1 9, t h e  D ef e n d a nts  m o v e d t o  dis miss t h e  Pl ai ntiffs’  First  A m e n d e d  C o m pl ai nt, 

s e e ki n g  dis miss al  of  e a c h  of t h e  Pl ai ntiffs’ s e v e n  cl ai ms.  O n J ul y  1 8,  2 0 1 9, t his  C o urt  h el d  a  h e ari n g 

o n   D ef e n d a nts’   M oti o n  t o   Dis miss.   At  t h e   h e ari n g,  t h e   C o urt   dis miss e d  t h e   Pl ai ntiffs   N e gli g e nt  

Misr e pr es e nt ati o n,   D e c e pti v e   Tr a d e   Pr a cti c es,   Ci vil   RI C O;   R es p o n d e at   S u p eri or   a n d   Pi er ci n g  t h e  

C or p or at e  V eil  cl ai ms.  T h e  C o urt r ul e d t h e  Pl ai ntiffs’ fr a u d  or  N R S  C h a pt er  1 1 3  c o n c e al m e nt  cl ai m s 

s ur vi v e d  a n d  or d er e d t h e  Pl ai ntiffs t o fil e  a  S e c o n d  A m e n d e d  C o m pl ai nt. 

Pl ai ntiffs’  S e c o n d  A m e n d e d  C o m pl ai nt  

  O n   S e pt e m b er   4,   2 0 1 9,  t h e   Pl ai ntiffs  fil e d  t h eir   S e c o n d   A m e n d e d   C o m pl ai nt,   all e gi n g  

c o n c e al m e n t i n  vi ol ati o n  of  N R S  1 1 3 et s e q.  a n d fr a u d/i nt e nti o n al  misr e pr es e nt ati o n.  T h e  Pl ai ntiffs 

 
3  T h e  Pl ai ntiff s  att a c h e d s e v er al  d o c u m e nts t o t h eir  C o m pl ai nt,  Fir st  A m e n d e d  C o m pl ai nt  a n d  S e c o n d  A m e n d e d  C o m p l ai nt 
w hi c h,  u n d er  N R C P  1 2( b)( 5)’s st a n d ar d s,  ar e i n c or p or at e d i nt o t h e  pl e a di n g s.  Br eli a nt  v.  Pr ef err e d  E q uiti es  C o r p.,  1 0 9 
N e v.  8 4 2,  8 4 7,  8 5 8  P. 2 d  1 2 5 8,  1 2 6 1 ( 1 9 9 3).  
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al s o s o u g ht  p u niti v e  d a m a g es. 

D ef e n d a nts’  S e pt e m b er  2 4,  2 0 1 9  M oti o n t o  Dis miss  

  D ef e n d a nts   m o v e d  f or   dis miss al/s u m m ar y  j u d g m e nt   o n   S e pt e m b er   2 4,   2 0 1 9.   D ef e n d a nts  

pr o v i d e d  e vi d e n c e i n t h e f or m  of  a n  affi d a vit fr o m t h e li c e ns e d  pl u m bi n g  c o m p a n y t h at t h e  F e br u ar y 

2 0 1 7 l e a k  h a d  b e e n r e p air e d, t h us  n e g ati n g t h e  D ef e n d a nts  d ut y t o  dis cl os e  u n d er  N R S  C h a pt er  1 1 3 

a n d  N els o n  v.  H e er,   1 2 3  N e v.  2 1 7,  1 6 3  P. 3 d  4 2 0 ( 2 0 0 7). 

  I n t h eir O p p ositi o n, t h e  Pl ai ntiffs  di d  n ot  pr es e nt  a n y f a cts t o r e b ut t h e  D ef e n d a nts’  e vi d e n c e 

t h at t h e  F e br u ar y  2 0 1 7 l e a k  h a d  b e e n r e p air e d,  b ut i nst e a d s o u g ht s a n cti o ns f or  D ef e n d a nts fili n g t h e 

m oti o n. 

  At  t h e   N o v e m b er   7,   2 0 1 9   h e ari n g,   b e c a us e  t h e   Pl ai ntiffs  f ail e d  t o  r e b ut  t h e  f a cts  i n  t h e  

D ef e n d a nts’  m oti o n, t his  C o urt st at e d its i n cli n ati o n t o  gr a nt t h e  D ef e n d a nts’  m oti o n.  I nst e a d, t o 

p er mit t h e  Pl ai ntiffs t o f ull y  pr es e nt t h eir  c as e, t his  C o urt  g a v e  Pl ai ntiffs  9 0  d a ys t o  c o n d u ct  dis c o v er y 

a n d  p er mitt e d t h e  Pl ai ntiffs t o fil e  a s u p pl e m e nt al  bri ef  d e m o nstr ati n g  a  g e n ui n e iss u e  of  m at eri al f a ct. 

D ef e n d a nts  w er e  als o  p er mitt e d t o fil e  a s u p pl e m e nt al  bri ef i n r es p o ns e t o t h e  Pl ai ntiffs’ s u p pl e m e nt.  

T h e  Pl ai ntiffs’  Dis c o v er y  

  B et w e e n   N o v e m b er   7,   2 0 1 9   a n d   F e br u ar y   1 3,   2 0 2 0,  t h e   Pl ai ntiffs   c o n d u ct e d   e xt e nsi v e  

dis c o v er y,   w hi c h  i n cl u d e d  s er vi n g   n u m er o us  s u b p o e n as  f or   d o c u m e nt s,  s er vi n g  i nt err o g at ori e s,  

r e q u ests f or  pr o d u cti o n  of  d o c u m e nts  a n d r e q u est s f or  a d missi o ns.  Pl ai ntiffs t o o k t h e  d e p ositi o ns  of 

si x  wit n ess es. 4  T h e  D ef e n d a nts  pr o d u c e d  n e arl y  1 0 0 0  p a g es  of  d o c u m e nts  as s u p pl e m e nt al  dis cl os ur es 

a n d  r es p o ns es  t o  t h e   Pl ai ntiffs’  i nt err o g at ori es   a n d  r e q u ests  f or   pr o d u cti o n.   T h e   Pl ai ntiffs   als o  

pr o d u c e d  o v er  5 0 0 0  p a g e s  of  d o c u m e nts. 

 
4  T h e  Pl ai ntiff s  d e p o s e d  R a k e m a n  pri n ci p al  A ar o n  H a wl e y  a n d  e m pl o y e e  Willi a m  “ R o c k y ”  G er b er,  Dr.  S w a n s o n (t w o 
s e p ar at e  d e p o siti o n s),  Dr.  S w a n s o n’ s  assist a nt  Ni c k y  W hitfi el d,  a n d  D ef e n d a nts’/ S ell er s’ r e al  est at e  a g e nts, I v a n  S h er  a n d 
K ell y  C o nt e n d a.  
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  O n  F e br u ar y  1 3,  2 0 2 0, t h e  Pl ai ntiffs fil e d t h eir  S u p pl e m e nt al  Bri ef.  O n  F e br u ar y  2 7,  2 0 2 0, t h e 

D ef e n d a nts fil e d t h eir  S u p pl e m e nt al  R e pl y i n  S u p p ort  of  M oti o n f or  S u m m ar y J u d g m e nt.  E a c h  p art y 

att a c h e d  v ol u mi n o us  e x hi bits. 

  O n  A pril  7,  2 0 2 0, t his  C o urt  h el d  a  h e ari n g r e g ar di n g t h e  D ef e n d a nts’  m oti o n,  a n d  m a k es t h e 

f oll o wi n g fi n di n gs  of f a ct  a n d  c o n cl usi o ns  of l a w. 

III. 

L E G A L  S T A N D A R D S  

  T h e f oll o wi n g l e g al st a n d ar ds  ar e  a p pli c a bl e t o t his  c as e:  

  A.   S u m m a r y  J u d g m e nt  St a n d a r d s  

  B e c a us e t h e  p arti es  pr es e nt e d  m att ers  o utsi d e t h e  pl e a di n gs, t his  C o urt tr e ats t h e  D ef e n d a nts’ 

m oti o n  “ as  o n e f or s u m m ar y j u d g m e nt  a n d  dis p os e d  of  as  pr o vi d e d i n  R ul e  5 6. ”  S e e  N R C P  1 2( c)  a n d 

K o pi c k o,  1 1 4  N e v.  at  1 3 3 6,  9 7 1  P. 2 d  at  7 9 0 ( 1 9 9 8). 

  Si n c e  W o o d  v.  S af e w a y, 5  t h e  N e v a d a  S u pr e m e  C o urt  h as f oll o w e d  a  gr a d u al tr e n d t ow ar d 

f a v ori n g s u m m ar y j u d g m e nt  as  a  “ v al u a bl e t o ol t o  w e e d  o ut  m eritl ess  c as es [ w hi c h is]  n o l o n g er  a 

‘ disf a v or e d  pr o c e d ur al s h ort c ut.’ ” B o esi g er  v.  D e s ert  A p pr ais als,  L L C,  4 4 4  P. 3 d  4 3 6,  4 3 8 -4 3 9,  2 0 1 9 

N e v.  L E XI S  3 9,  * 4- 5 (J ul y  3,  2 0 1 9) ( “[s] u m m ar y j u d g m e nt is  a n i m p ort a nt  pr o c e d ur al t o ol  b y  w hi c h 

f a ct u all y i ns uffi ci e nt  cl ai ms  or  d ef e ns es [ m a y]  b e is ol at e d  a n d  pr e v e nt e d fr o m  g oi n g t o tri al  wit h t h e 

att e n d a nt  u n w arr a nt e d  c o ns u m pti o n  of  p u bli c  a n d  pri v at e r es o ur c es ”).  S e e  als o  W o o d,  1 2 1  N e v.  at 

7 3 0,  1 2 1  P. 3 d  at  1 0 3 0 (s u m m ar y j u d g m e nt  “is  a n i nt e gr al  p art  of t h e [r ul e s  of  ci vil  pr o c e d ur e]  as  a 

w h ol e,  w hi c h  ar e  d esi g n e d t o s e c ur e t h e j ust, s p e e d y  a n d i n e x p e nsi v e  d et er mi n ati o n  of  e v er y  a cti o n. ”)   

  “ S u m m ar y j u d g m e nt is  a p pr o pri at e if t h e  pl e a di n g s  a n d  ot h er  e vi d e n c e  o n fil e,  vi e w e d i n t h e 

li g ht   m ost  f a v or a bl e  t o  t h e   n o n m o vi n g   p art y,   d e m o nstr at e  t h at   n o   g e n ui n e  iss u e   of   m at eri al  f a ct  

 
5  W o o d  v.  S af e w a y,  1 2 1  N e v.  7 2 4,  7 2 7,  1 2 1  P. 3 d  1 0 2 6,  1 0 2 8 ( 2 0 0 5).   
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r e m ai ns i n  dis p ut e  a n d t h at t h e  m o vi n g  p art y is  e ntitl e d t o j u d g m e nt  as  a  m att er  of l a w. ” B a n k  of  A m., 

N. A.  v.  S F R I n vs.  P o ol  1,  L L C,  4 2 7  P. 3 d  1 1 3,  1 1 7,  1 3 4  N e v.  A d v.  R e p.  7 2 ( S e pt e m b er  1 3,  2 0 1 8).  “ A 

g e n ui n e iss u e  of  m at eri al f a ct  e xists if,  b as e d  o n t h e  e vi d e n c e  pr es e nt e d,  a r e a s o n a bl e j ur y  c o ul d r et ur n 

a  v er di ct f or t h e  n o n m o vi n g  p art y. ”  I d. 

B.   N R S  C h a pt e r  1 1 3  St a n d a r d s  R e g a r di n g  P r e -Cl osi n g  Dis cl os u r es i n  R e al  Est at e 
T r a n s a cti o n s  

 
Pl ai ntiffs’  cl ai ms  ar e  pr e mis e d  o n t h e  D ef e n d a nts’  p ur p ort e d f ail ur e t o  dis cl os e  a  F e br u ar y  1 6, 

2 0 1 7  w at er l e a k  w hi c h,  a c c or di n g t o t h e  Pl ai ntiffs,  w as i n di c ati v e  of  a s yst e mi c  pl u m bi n g  d ef e ct.  T h e 

Pl ai ntiffs’  cl ai ms  ar e  b as e d  o n  vi ol ati o n  of  N R S  C h a pt er  1 1 3. 

    N R S  § 1 1 3. 1 4 0  pr o vi d es: 
Dis cl os ur e  of  u n k n o w n  d ef e ct  n ot r e q uir e d; f or m  d o es  n ot  c o nstit ut e  w arr a nt y;  d ut y  of 
b u y er  a n d  pr os p e cti v e  b u y er t o  e x er cis e r e as o n a bl e  c ar e.  

 
1.   N R S  § 1 1 3. 1 3 0  d o es  n ot r e q uir e  a s ell er t o  dis cl os e  a  d ef e ct i n r esi d e nti al  pr o p ert y 
of  w hi c h t h e s ell er is  n ot  a w ar e.  

 
2.   A  c o m pl et e d  dis cl os ur e f or m  d o es  n ot  c o nstit ut e  a n  e x pr ess  or i m pli e d  w arr a nt y 
r e g ar di n g  a n y  c o n diti o n  of r esi d e nti al  pr o p ert y. 
3.   N eit h er t his  c h a pt er  n or  c h a pt er  6 4 5  of  N R S r eli e v es  a  b u y er  or  pr os p e cti v e  b u y er 
of t h e  d ut y t o  e x er cis e r e as o n a bl e  c ar e t o  pr ot e ct  hi ms elf  or  h ers elf.  

 

  I n N els o n  v.  H e er,  t h e  N e v a d a  S u pr e m e  C o urt  d efi n e d  a s ell er’s  dis cl os ur e  o bli g ati o ns  u n d er 

N R S  1 1 3. 1 3 0  a n d  N R S  1 1 3. 1 4 0 .  T h e  N e v a d a  S u pr e m e  C o urt r ul e d t h at r e p airi n g  d a m a g e  n e g at es  a 

s ell er’s  d ut y t o  dis cl os e  d a m a g e  b e c a us e r e p air e d  d a m a g e  “ n o l o n g er  c o nstit ut e[s]  a  c o n diti o n t h at 

m at eri all y  l ess e n[s]  t h e   v al u e   of  t h e   pr o p ert y. ”   N els o n ,   1 2 3   N e v.   at   2 2 4,     1 6 3   P. 3 d   at   4 2 5.  I d. 

A c c or di n g t o t h e  C o urt,  “t h e s ell er  of r esi d e nti al r e al  pr o p ert y  d o es  n ot  h a v e  a  d ut y t o  dis cl os e  a  d ef e ct 

or  c o n diti o n t h at ‘ m at eri all y  aff e cts t h e  v al u e  or  us e  of r esi d e nti al  pr o p ert y i n  a n  a d v ers e  m a n n er,’ if 

t h e s ell er  d o es  n ot r e ali z e,  p er c ei v e,  or  h a v e  k n o wl e d g e  of t h at  d ef e ct  or  c o n diti o n.’ ” 6  

 
6  F urt h er,  p ur s u a nt t o st at ut e, r e c o v er y is  c o m pl et el y  b arr e d  “ o n t h e  b asis  of  a n  err or  or  o missi o n i n t h e  dis cl o s ur e f or m 
t h at  w as  c a u s e d  b y t h e s ell er's r eli a n c e  u p o n i nf or m ati o n  pr o vi d e d t o t h e s ell er  b y:…  ( b)  A  c o ntr a ct or,  e n gi n e er, l a n d 
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    N R S  § 1 1 3. 1 5 0( 2)  pr o vi d es: 
 

R e m e di es  f or  s ell er’s   d el a y e d   dis cl os ur e   or   n o n dis cl os ur e   of   d ef e cts  i n   pr o p ert y;  
w ai v er.  
 
2.  If,  b ef or e t h e  c o n v e y a n c e  of t h e  pr o p ert y t o t h e  p ur c h as er,  a s ell er  or t h e  s ell er’s  a g e nt 
i nf or ms t h e  p ur c h as er  or t h e  p ur c h as er’s  a g e nt, t hr o u g h t h e  dis cl os ur e f or m  or  a n ot h er  writt e n 
n oti c e,  of  a  d ef e ct i n t h e  pr o p ert y  of  w hi c h t h e  c o st  of r e p air  or r e pl a c e m e nt  w as  n ot li mit e d 
b y  pr o visi o ns i n t h e  a gr e e m e nt t o  p ur c h as e t h e  pr o p ert y, t h e  p ur c h as er  m a y: 

 
( a)  R es ci n d t h e  a gr e e m e nt t o  p ur c h as e t h e  pr o p ert y  at  a n y ti m e  b ef or e t h e  c o n v e y a n c e 
of t h e  pr o p ert y t o t h e  p ur c h as er;  or 

 
( b)  Cl os e  es cr o w  a n d  a c c e pt t h e  pr o p ert y  wit h t h e  d ef e ct  as r e v e al e d  b y t h e s ell er  or 
t h e s ell er’s  a g e nt  wit h o ut f urt h er r e c o urs e. 

 

I V. 

S U M M A R Y  O F  FI N DI N G S  O F  F A C T  

  T h e  C o urt fi n ds t h e f oll o wi n g f a cts  ar e  u n dis p ut e d  a n d s u p p ort e d  b y t h e  e vi d e n c e  pr es e nt e d 

b y t h e  p arti es: 

•   I n   2 0 1 5,   R a k e m a n   Pl u m bi n g  i nst all e d  t h e   pl u m bi n g  s yst e m   m a n uf a ct ur e d   b y   U p o n or   at  

pr o p ert y  l o c at e d  at  4 2  M e a d o w h a w k  L a n e,  L as  V e g as,  N e v a d a.   

•   T h e  4 2  M e a d o w h a w k  L a n e  pr o p ert y is t h e s u bj e ct  of t h e  Pl ai ntiffs’ l a ws uit. 

•   T h er e  w as  a l e a k i n t h e  U p o n or  pl u m bi n g s yst e m  o n  F e br u ar y  1 6,  2 0 1 7; 

•   Pl ai ntiffs’  a cti o n is  pr e mis e d  o n t h e  D ef e n d a nts’ f ail ur e t o  dis cl os e t h e  F e br u ar y  1 6,  2 0 1 7 l e a k;  

•   A li c e ns e d  pl u m bi n g  c o ntr a ct or,  R a k e m a n  Pl u m bi n g,  c o m pl et el y r e p air e d t h e  F e br u ar y  1 6, 

2 0 1 7 l e a k; 7  

•   B e c a us e  R a k e m a n r e p air e d t h e  F e br u ar y  1 6,  2 0 1 7 l e a k,  D ef e n d a nts  di d  n ot  dis cl os e it  o n t h e 

 
s ur v e y or,  c ertifi e d i n s p e ct or  as  d efi n e d i n  N R S  6 4 5 D. 0 4 0  or  p esti ci d e  a p pli c at or,  w h o  w as  a ut h ori z e d t o  pr a cti c e t h at 
pr of essi o n i n t his  St at e  at t h e ti m e t h e i nf or m ati o n  w as  pr o vi d e d. ”  N R S  1 1 3. 1 5 0( 5).    
7  T h e  C o urt  n ot es t h at t h e  R a k e m a n i n v oi c e r el ati n g t o t h e  F e br u ar y  2 0 1 7 l e a k  h as  a  M a y  2 3,  2 0 1 7  d at e.  H o w e v er, t h e 
u n dis p ut e d  e vi d e n c e s h o ws t h at t h e i n v oi c e  w as  cr e at e d  aft er t h e f a ct  w h e n  R a k e m a n s u b mitt e d its  w arr a nt y  cl ai m t o 
U p o n or.   T h e  e vi d e n c e is  u n dis p ut e d  t h at i n v oi c e   wit h  t h e  M a y   2 3,   2 0 1 7  d at e  is f or  t h e   F e br u ar y  1 6,   2 0 1 7 l e a k   a n d 
d o c u m e nts t h at  R a k e m a n  c o m pl et el y r e p air e d t h at l e a k.  
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O ct o b er  2 4,  2 0 1 7  S ell ers’  R e al  Pr o p ert y  Dis cl os ur e f or m; 

•   T h er e  w as  a s e c o n d l e a k i n t h e  U p o n or s yst e m  o n  N o v e m b er  7,  2 0 1 7  d uri n g t h e  es cr o w  p eri o d 

of t h e s al e;  

•   O n  N o v e m b er  1 5,  2 0 1 7,  pri or t o t h e  N o v e m b er  1 7,  2 0 1 7  cl osi n g  d at e,  D ef e n d a nts  dis cl os e d 

t h e l e a k i n  a n  a d d e n d u m; 

•   D ef e n d a nts’  a g e nt  e m ail e d t h e  dis cl os ur e t o  Pl ai ntiffs’  a g e nt  o n  N o v e m b er  1 6,  2 0 1 7; 

•   Pl ai ntiffs  di d  a  w al k -t hr o u g h  b ef or e  cl osi n g  a n d  k n e w  a b o ut t h e  N o v e m b er  7,  2 0 1 7 l e a k; 

•   Wit h  k n o wl e d g e  of t h e  N o v e m b er  7,  2 0 1 7 l e a k, t h e  Pl ai ntiffs’  a g e nt  e m ail e d  D ef e n d a nts ’  a g e nt 

wit h  pr o p os e d  o pti o ns, i n cl u di n g  a n  a c k n o wl e d g m e nt t h at  Pl ai ntiffs  c o ul d  w al k  a w a y  a n d  el e ct 

t o t er mi n at e t h e  c o ntr a ct  a n d  n ot  cl os e  o n t h e  pr o p ert y; 

•   Wit h  k n o wl e d g e  of t h e  N o v e m b er  7,  2 0 1 7 l e a k, t h e  Pl ai ntiffs  el e ct e d t o  cl o s e  o n t h e  pr o p ert y 

o n  N o v e m b er  1 7,  2 0 1 7; 

•   I n  2 0 1 5,  a n i ns p e cti o n r e v e al e d t h at t w o r e cir c ul ati n g  p u m ps  w er e l e a ki n g  a n d t h e r e cir c ul ati n g 

p u m ps   w er e  r e pl a c e d.   T h e  r e cir c ul ati n g   p u m ps  f ail ur e   o c c urr e d  i n   a   diff er e nt   ar e a   of  t h e  

r esi d e n c e t h a n t h e  F e br u ar y  2 0 1 7  a n d  N o v e m b er  2 0 1 7 l e aks,  a n d  ar e  n ot r el at e d t o t h e  cl ai ms 

i n  Pl ai ntiffs’  S e c o n d  A m e n d e d  C o m pl ai nt; 

•   T h e s a m e i ns p e cti o n s h o w e d  a  pl u m bi n g l e a k  a b o v e t h e  c eili n g  of t h e  b a s e m e nt  b at hr o o m, 

w hi c h t h e r e p ort  als o  d es cri b e d  as  a  “ dri p. ”  T h e l e a k/ dri p  o c c urr e d i n  a  diff er e nt  ar e a  of  t h e 

r esi d e n c e t h a n t h e  F e br u ar y  2 0 1 7  a n d  N o v e m b er  2 0 1 7 l e a ks,  a n d  ar e  n ot r el at e d t o t h e  cl ai ms 

i n  Pl ai ntiffs’  S e c o n d  A m e n d e d  C o m pl ai nt.  N eit h er  R a k e m a n  n or t h e  D ef e n d a nts  c o ul d i d e ntif y 

a s o ur c e  of t h e  dri p,  a n d t h er e is  n o  e vi d e n c e t h at t h e l e a k/ dri p  p e rsist e d  aft er t h e  d at e  of t h e 

r e p ort,  M a y  1 1,  2 0 1 5; 

•   O n  N o v e m b er  1 7,  2 0 1 7, t h e  d a y  of t h e  cl osi n g, I nfi nit y  E n vir o n m e nt al  S er vi c es  c o n d u ct e d 
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m ol d t ests  at t h e  pr o p ert y;  

•   I nfi nit y t est e d f or  p ossi bl e f u n g al l e v els i n t h e  m ast er  b at hr o o m  a n d  m ast er  cl os et,  w hi c h is t h e 

ar e a  w h er e t h e  F e br u ar y  2 0 1 7  a n d  N o v e m b er  7,  2 0 1 7 l e a ks  o c c urr e d ; 

•   I nfi nit y  pr o vi d e d r es ults  of t h eir  m ol d t esti n g  o n  N o v e m b er  2 4,  2 0 1 7, s e v e n ( 7)  d a ys  aft er t h e 

Pl ai ntiffs  cl os e d  o n t h e  pr o p ert y; 

•   Pl ai ntiffs  k n e w I nfi nit y  w as  c o n d u cti n g t h e t ests  o n  N o v e m b er  1 7,  2 0 1 7.  

•   Pl ai ntiffs   cl os e d   o n  t h e   pr o p ert y   o n   N o v e m b er   1 7,   2 0 1 7   b ef or e  t h e  I nfi nit y  r es ults   w er e  

r e p ort e d; 

•   Aft er   cl osi n g,  t h e   m ol d   w as  f ull y  r e m e di at e d   a n d   a  s u bs e q u e nt   m ol d  t est   c o n d u ct e d   o n  

D e c e m b er  5,  2 0 1 7 s h o w e d t h e  ar e a t o  b e  m ol d -fr e e,  as  d o c u m e nt e d i n  a  D e c e m b er  7,  2 0 1 7 

I nfi nit y  R e p ort; 

•   T h e  r es ults   of  t h e   m ol d  t est   w er e   n ot   pr o vi d e d   b y  I nfi nit y  t o   D ef e n d a nts   b e c a us e  t h e  

D ef e n d a nts  n o l o n g er  o w n e d t h e  pr o p ert y  a n d t h er e is  n o  e vi d e n c e s h o wi n g t h at t h e  D ef e n d a nts 

k n e w  of t h e r es ults  of t h e  m ol d t est  o n  or  b ef or e t h e  cl osi n g  d at e. 

V.  

C O N C L U S I O N S  O F  L A W  

  T his  c as e  c e nt ers  ar o u n d t h e  Pl ai ntiffs’  cl ai m t h at t h e  D ef e n d a nts  c o n c e al e d  a  F e br u ar y  2 0 1 7 

w at er  l e a k.   T hr o u g h o ut  t h es e   pr o c e e di n gs,  t h e   D ef e n d a nts   h a v e   ass ert e d,  t o g et h er   wit h   pr o vi di n g 

u n dis p ut e d  pr o of, t h at t h e  F e br u ar y  2 0 1 7  w at er l e a k  w as  c o m pl et el y r e p air e d  b y  a li c e ns e d  pl u m bi n g 

c o ntr a ct or,  R a k e m a n  Pl u m bi n g.  D ef e n d a nts  h a v e  al w a ys  ass ert e d t h at  u n d er  N els o n  v.  H e er  a n d  N R S 

C h a pt er  1 1 3 , t h e r e p air  n e g at e d  D ef e n d a nts’  d ut y t o  dis cl os e.    

  I n r es p o n di n g t o t h e  D ef e n d a nts’  m oti o n  o n t h e  Pl ai ntiffs’  S e c o n d  A m e n d e d  C o m pl ai nt, t h e 

Pl ai ntiffs  di d  n ot r ef ut e t h e  D ef e n d a nts’  pr o of t h at t h e l e a k  h a d  b e e n r e p air e d.  H o w e v er, r at h er t h a n 

dis miss t h e  a cti o n  at t h at ti m e, t his  C o urt  gr a nt e d t h e  Pl ai ntif fs’ r e q u est f or  dis c o v er y t o  est a blis h f a cts 
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s h o wi n g t h e  F e br u ar y  2 0 1 7 l e a k  w as  n ot r e p air e d  a n d t h at t h e  D ef e n d a nts  k n e w t h e l e a k  h a d  n ot  b e e n 

r e p air e d, t w o f a cts r e q uir e d  b y N els o n. 

  T h e  D ef e n d a nts  c o o p er at e d f ull y  wit h t h e  dis c o v er y  u n d ert a k e n  b y t h e  Pl ai ntiffs.  W hil e t h e 

dis c o v er y r e v e al e d  a d diti o n al f a cts,  n o n e  of t h os e  a d diti o n al f a cts  ar e  m at eri al t o t h e  cl ai ms  m a d e i n 

t h e  Pl ai ntiffs’  S e c o n d  A m e n d e d  C o m pl ai nt.  R at h er, t h e  e n d-r es ult  of  Pl ai ntiffs’  dis c o v er y  eff orts is 

t h at,  d es pit e t h e t esti m o n y  a n d t h e  pl et h or a  of  d o c u m e nts  pr o d u c e d,  a n d  d e s pit e t h e  Pl ai ntiffs’  eff orts 

t o  c ast t h e  e vi d e n c e i n t h eir  S u p pl e m e nt  as  cr e ati n g  g e n ui n e iss u es  of  m at eri al f a ct, t h e  Pl ai ntiffs’  c as e 

still f ails  as  a  m att er  of l a w.  

  S p e cifi c all y,  t hr o u g h  t h e   dis c o v er y   u n d ert a k e n   a n d  t h e  r es ulti n g   ar g u m e nts  i n   Pl ai ntiffs’  

S u p pl e m e nt al  Bri ef,  Pl ai ntiffs  att e m pt e d t o  cr e at e  a  q u esti o n  of f a ct  b y  ass erti n g t h at t h er e  w er e  “ at 

l e ast si x ( 6)  w at er l oss es i n  a littl e  o v er t w o  y e ars ( A pril  2 0 1 5 t o  N o v e m b er  2 0 1 7) t h at [t h e  D ef e n d a nt s] 

o w n e d t h e  h o m e. ”  H o w e v er, t h e  e vi d e n c e s h o ws t h at t h e  o nl y r el e v a nt  “ w at er l oss es ” r el at e t o t w o 

f ail ur es i n t h e  U p o n or  pl u m bi n g s yst e m,  o n e  w hi c h  o c c urr e d i n  F e br u ar y  2 0 1 7,  w hi c h t h e  D ef e n d a nts’ 

r e p air e d,  a n d  o n e  w hi c h  o c c urr e d i n  N o v e m b er  2 0 1 7,  w hi c h t h e  D ef e n d a nts  dis cl os e d  pri or t o t h e 

Pl ai ntiffs’  cl osi n g  o n t h e  pr o p ert y.  

  T h e  Pl ai ntiffs  h a v e f ail e d t o  pr es e nt  e vi d e n c e t o  est a blis h t h e  o n e f a ct t h at  c o ul d  p ossi bl y  m a k e 

t h eir  cl ai ms  vi a bl e: t h at t h e  F e br u ar y  2 0 1 7 l e a k  w as  n ot r e p air e d.  T o t h e  c o ntr ar y, t h e  u n dis p ut e d f a cts 

est a blis h  t h at  t h e   F e br u ar y   2 0 1 7  l e a k   w as  r e p air e d,  t h us   a br o g ati n g   a n y  r e q uir e m e nt  t h at  it   b e  

dis cl os e d,  as f ull y  e x pl ai n e d i n  N els o n.  T h e  ot h er  p ur p ort e d  “ w at er l oss es ”  c o m pl ai n e d  of  b y t h e 

Pl ai ntiffs  ar e  u nr el at e d t o t h eir  cl ai ms  a n d , f urt h er,  d o  n ot  m at eri all y  aff e ct t h e  v al u e  of t h e  pr o p ert y. 

A.   T h e   U n dis p ut e d   E vi d e n c e   S h o ws  t h at  t h e   All e g e dl y   C o n c e al e d   L e a k   W as  
R e p ai r e d  a n d t h at  P u rs u a nt t o  N R S  C h a pt e r  1 1 3 t h e  D ef e n d a nts  Di d  N ot  C o n c e al 
t h e  L e a k 

 

  Pl ai ntiffs l a ws uit is  pr e di c at e d  o n t h eir  all e g ati o ns t h at t h e  D ef e n d a nts f ail e d t o  dis cl os e  a 
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F e br u ar y  1 6,  2 0 1 7  w at er l e a k i n t h e  U p o n or  pl u m bi n g s yst e m.  T h e  Pl ai ntiffs  all e g e t h e l e a k i n di c at e d 

a  “s yst e mi c ”  d ef e ct  “ k n o w n t o t h e  d ef e n d a nts  pri or t o t h e  cl osi n g  of t h e tr a ns a cti o n. ”  T h e  Pl ai ntiff s 

all e g e t h at:  

S h ortl y  aft er t h e  cl osi n g  o c c urr e d, t h e  Pl ai ntiffs  w er e  m a d e  a w ar e  of [ a]  w at er l oss t h at 
h a d   o c c urr e d   at  t h e   S u bj e ct   Pr o p ert y  i n   a p pr o xi m at el y   F e br u ar y   of   2 0 1 7   b y  t h e  
pl u m bi n g s yst e m  m a n uf a ct ur er,  U p o n or.  

 

T h e  D ef e n d a nts  h a v e  al w a ys  m ai nt ai n e d t h at t h e  F e br u ar y  2 0 1 7 l e a k  w as r e p air e d,  a n d t h e  u n dis p ut e d 

e vi d e n c e s h o ws t h at i n d e e d it  w as r e p air e d.  T h e   D ef e n d a nts  pr es e nt e d  a n i n v oi c e fr o m  R a k e m a n 

Pl u m bi n g s h o wi n g t h at  R a k e m a n r e p air e d t h e l e a k i n  q u esti o n. 

    T h e  R a k e m a n i n v oi c e is  d at e d  M a y  2 3,  2 0 1 7, t h us  c a usi n g s o m e  c o nf usi o n r e g ar di n g t h e  d at e 

t h e l e a k  o c c urr e d.  T h e  d o c u m e nts  a n d t esti m o n y,  c o nsi d er e d i n  c o nj u n cti o n  wit h  o n e  a n ot h er,  cl arif y 

a n y  p ot e nti al  c o nf usi o n. 8  T h e  u n dis p ut e d  e vi d e n c e s h o ws t h e f oll o wi n g: ( 1)  T h e  U p o n or s yst e m  h a d 

t w o l e a ks i n  2 0 1 7,  o n e  o c c urri n g  o n  F e br u ar y  1 6,  2 0 1 7  a n d  o n e  o c c urri n g  o n  N o v e m b er  7,  2 0 1 7; ( 2) 

t h e  F e br u ar y  1 6,  2 0 1 7 l e a k  w as  c o m pl et el y r e p air e d  b y  R a k e m a n,  a n d t h e  d et ails  of t h e r e p air  ar e 

o utli n e d i n t h e  M a y  2 3,  2 0 1 7  R a k e m a n i n v oi c e;  a n d ( 3) t h e  N o v e m b er  7,  2 0 1 7 l e a k  w as  dis cl os e d  b y 

t h e  D ef e n d a nts  o n  N o v e m b er  1 5,  2 0 1 7,  pri or t o  cl osi n g. 

  T h e  D ef e n d a nts  pr es e nt e d t h e f oll o wi n g t esti m o n y s h o wi n g t h e l e a k  o c c urr e d  o n  F e br u ar y  1 6, 

2 0 1 7,  a n d t h at  R a k e m a n r e p air e d t h at l e a k:  

  Dr.  S w a n s o n’s  T esti m o n y  

  T h e  u n dis p ut e d  e vi d e n c e s h o ws t h at  e arl y i n t h e  c a s e, j ust  pri or t o t h e  A u g ust  2 0 1 8  m e di ati o n, 

Dr.  S w a ns o n r e c all e d  a  “s m all  pi n h ol e l e a k ”  w hi c h, t o  his r e c oll e cti o n,  o c c urr e d i n J a n u ar y  2 0 1 7. 

 
8   T h e   affi d a vit   of   R a k e m a n   o w n er   A ar o n   H a wl e y,   w hi c h   a c c o m p a ni e d  t h e   D ef e n d a nts’   m oti o n  f or  j u d g m e nt   o n  t h e  
Pl ai nti ff s’  S e c o n d  A m e n d e d  C o m pl ai nt, r ef er e n c es  w or k  d o n e  o n  M a y  2 3,  2 0 1 7.   T h e  affi d a vit  w as  pr e p ar e d  wit h r ef er e n c e 
t o t h e  M a y  2 3,  2 0 1 7 i n v oi c e.  T h e  M a y  2 3,  2 0 1 7  d o c u m e nt  h as  c o nf u s e d  e v er y o n e - b e c a us e t h er e is  n o  e vi d e n c e  of  a  M a y 
2 3,   2 0 1 7  l e a k.   H o w e v er,   as   dis c u ss e d   h er ei n,  t h e   M a y   2 3,   2 0 1 7   d at e  r efl e cts   R a k e m a n’ s   d o c u m e nt ati o n  f or  s e e ki n g  
p a y m e nt  u n d er t h e  U p o n or  w arr a nt y.  T h e  d o c u m e nts  a n d t esti m o n y, r e vi e w e d t o g et h er,  est a blis h t h at t h e l e a k  o c c urr e d i n 
F e br u ar y  1 6,  2 0 1 7,  n ot  M a y  2 3,  2 0 1 7.  
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D uri n g  his  d e p ositi o n,  Dr.  S w a ns o n t estifi e d t h at t h e l e a k  a ct u all y  o c c urr e d i n  F e br u ar y:  

Q:  S o t h er e  w as  a n ot h er l e a k i n J a n u ar y,  2 0 1 7 ? 
 

A:  N o. I t hi n k t h er e  w as  a l ot  of tr o u bl e  pi n ni n g  d o w n t h e  d at e  of t h e  F e br u ar y l e a k, 
b ut t h e  d at e  w as  F e br u ar y  1 7 t h  or  1 8t h  or s o m et hi n g li k e t h at, I t hi n k.  Or  7t h or  8 t h. 

 

T h e  D ef e n d a nts’ r es p o ns es t o  Pl ai ntiffs’ i nt err o g at ori es  c o nfir m e d t h e  F e br u ar y  1 6,  2 0 1 7  d at e. 

  Dr.  S w a ns o n t estifi e d i n  his  d e p ositi o n  a n d  w h e n  q u esti o n e d  a b o ut t h e  M a y  2 3,  2 0 1 7  d at e  o n 

t h e  R a k e m a n i n v oi c e,  cl e ar e d  u p t h e  c o nf usi o n r e g ar di n g t h e  d at e  of t h e l e a k: 

Q: [ T h e  M a y  2 3,  2 0 1 7  d at e is]  n ot  a c c ur at e, is it,  D o ct or ? 
 

A: I  d o n’t  b eli e v e s o,  u nl ess  m y  d at es  ar e  off.  B e c a us e I  k e e p s e ei n g t his  d at e,  b ut I 
t hi n k t h at  w as t h e  d at e  of t h e [ R a k e m a n] i n v oi c e. 

 
Q:  O k a y.  A n d t h e  a ct u al l e a k  o c c urr e d s o m eti m e i n  F e br u ar y  of  2 0 1 7,  di d n’t it  D o ct or ?   

 
A:  Y e a h, t o t h e  b est  of  m y  k n o wl e d g e. 

 

Dr.  S w a ns o n  als o t estifi e d  as f oll o ws:   

Q:  D o ct or,  w er e t h er e t w o l e a ks i n  e arl y  p art  of ‘ 1 7 ?  Di d it  o c c ur i n J a n u ar y  or  F e br u ar y 
of  2 0 1 7  a n d t h e n t h er e  w as  a s u bs e q u e nt l e a k i n  M a y  of  2 0 1 7. 

 
A:  N o. . . .  T h er e  w as  o nl y  o n e l e a k. 

   Pl ai ntiffs’  c o u ns el  cl e ar e d  u p t h e  c o nf usi o n  b y  his  o w n  q u esti o ns:  

Q:  O k a y. I  —  a n d t h at’s  w h at  w e  d o n’t  w a nt t o  b e, is  c o nf us e d  a b o ut t h e  d at es  of  a n y 
of t h es e l e a ks  o c c u rri n g.  S o it’s  y o ur  u n d erst a n di n g t h at t h e l e a k  o c c urr e d s o m e w h er e 
i n t h e ti m e  p eri o d  of J a n u ar y  or  F e br u ar y  of  2 0 1 7,  c orr e ct ?  

 
A:  Y es, I  —  I s a w t h os e  d at es  a n d I f o u n d s o m e  d o c u m e nts t h at  w er e  pr ett y  p ers u asi v e 
t h at t h e  d at e  w as i n  F e br u ar y,  w h at e v er t h e  d at e  w as,  F e br u ar y  8t h or  w h at e v er.  

 
   * * * 
 

A:  All I  k n o w is t h at I  k e pt s e ei n g [t h e  M a y  2 3,  2 0 1 7]  d at e  a n d it  di d n’t  m a k e s e ns e, 
s o I tri e d t o fi n d t h e  c orr e ct  d at e. . . .  A n d t h at’s  w h at I  c a m e  u p  wit h. 

/ / / 

/ / / 
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  R a k e m a n  Pl u m bi n g T esti m o n y 

 

  T h e  R a k e m a n  Pl u m bi n g  d o c u m e nts  a n d t esti m o n y s h o w e d t h at t h e l e a k i n  q u esti o n  o c c urr e d 

i n   F e br u ar y   2 0 1 7   a n d  t h at   R a k e m a n   pl u m bi n g  r e p air e d  t h e  l e a k.   T h e   D ef e n d a nts  s u b mitt e d  t h e  

affi d a vit  of  A ar o n  H a wl e y,  w hi c h  est a blis h es t h at t h e l e a k i n  q u esti o n  w as r e p air e d.  Cl e ari n g  u p t h e 

d at e  “ c o nf usi o n, ”  Mr.  H a wl e y t estifi e d t h at  R a k e m a n  d o es  n ot  al w a ys  pr e p ar e i n v oi c es f or  R a k e m a n 

w arr a nt y  w or k.  A c c or di n g t o  Mr.  H a wl e y,  

if t h er e’s  w arr a nt y  w or k  d o n e  b e hi n d  o ur  n e w  c o nstr u cti o n, t h er e  m a y  n ot  b e  a n y  p a p ers 
b e hi n d it. It’s  n ot li k e it’s  a n i n v oi c a bl e  c all t o  w h er e s o m e b o d y  c alls  u p. . . . If t his  w as 
d o n e  u n d er  w arr a nt y,  w hi c h I  d o n’t  k n o w if it  w as  or  w as n’t, t h er e  m a y  n ot  b e  a n y 
p a p ers i n v ol v e d. 

 

  Mr.  H a wl e y t estifi e d t h at  h e  w as  v er y f a mili ar  wit h t h e  4 2  M e a d o w h a w k  L a n e  pr o p ert y  a n d 

t h at  h e  a n d  his  e m pl o y e e,  R o c k y  G er b er,  dis c us s e d t h e  pr o p ert y  o n  m a n y  o c c asi o ns.   Mr.  H a wl e y 

r e c all e d t h at t h er e  w er e  o nl y t w o l e a ks i n  2 0 1 7.   H e r e c all e d  o n e l e a k  d uri n g  cl osi n g ( N o v e m b er)  a n d 

t estifi e d t h at t h e  ot h er l e a k  o c c urr e d i n  eit h er  Fe br u ar y  of  M a y,  b ut  n ot  b ot h. 

  R o c k y  G er b er t estifi e d t h at f or  w arr a nt y  w or k  c o v er e d  b y t h e  m a n uf a ct ur er,  as  o p p os e d t o 

w or k   c o v er e d   u n d er   R a k e m a n’s   o w n   w arr a nt y,   a  s u m m ar y  is   al w a ys   pr e p ar e d   “ aft er  t h e  f a ct. ”  

A c c or di n g t o  Mr.  G er b er,  a s u m m ar y t o t h e  m a n u f a ct ur er  “ h as t o  b e  d o n e  aft er t h e f a ct. 9  

  U p o n or  D o c u m e nts  

  T h e  U p o n or  d o c u m e nts  ar e  p er h a ps t h e  m ost r e v e ali n g.  U p o n or r e c or ds s h o w t h e  “i niti al  cl ai m 

[ w as] s u b mitt e d [ b y  R a k e m a n  Pl u m bi n g] t o  U p o n or i n  F e br u ar y  2 0 1 7.  U p o n or  d o c u m e nts r ef er e n c e 

a f ail ur e  d at e  of  F e br u ar y  1 6,  2 0 1 7.  U p o n or s e nt  a  c h e c k t o  R a k e m a n f or  $ 2, 4 9 6. 0 0  o n J u n e  9,  2 0 1 7 

i n s atisf a cti o n t h e  F e br u ar y  1 6,  2 0 1 7 l e a k.  T h e  c h e c k  a n d l ett er r ef er e n c e t h e  $ 2, 4 9 6. 0 0  a m o u nt,  w hi c h 

 
9  C o n sist e nt  wi t h t h e t esti m o n y fr o m  H a wl e y  a n d  G er b er, t h e  M a y  2 3,  2 0 1 7 i n v oi c e  h a d t o  b e  pr e p ar e d  aft er t h e f a ct. 
I n d e e d, t h e  att a c h e d  R a k e m a n  d o c u m e nt r ef er e n c es  A pril  5,  2 0 1 7  as  “ W a nt e d ”  a n d  “ Pr o mis e d ”  w hi c h  pr e d at es t h e  M a y 
2 3,  2 0 1 7 i n v oi c e  d at e.  S o, it is i m p o ssi bl e t h at t h e l e a k  o c c urr e d i n  M a y.  
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c orr es p o n ds  wit h t h e  M a y  2 3,  2 0 1 7  R a k e m a n i n v oi c e  w hi c h  w as  als o f or  $ 2, 4 9 6. 0 0. 

  T h es e   d o c u m e nts   cl e arl y   est a blis h   a   n e x us   b et w e e n  t h e   F e br u ar y   1 6,   2 0 1 7   “f ail ur e   d at e ”  

d o c u m e nt e d  b y  U p o n or  a n d t h e  R a k e m a n r e p air i n v oi c e  d at e d  M a y  2 3,  2 0 1 7, t h er e b y  est a blis hi n g t h e 

f a ct t h at t h er e  w as  o nl y  o n e l e a k i n t h e first  h alf  of  2 0 1 7,  o n  F e br u ar y  1 6 t h. 

  Ni c k y  W hitfi el d’s  T esti m o n y  

  At  t h e ti m e  Dr.  S w a ns o n’s  assist a nt,  Ni c k y  W hitfi el d,  b e g a n  w or ki n g f or  Dr.  S w a ns o n i n  

M ar c h   2 0 1 7,   R a k e m a n   w as  i n  t h e   pr o c ess   of  fi n ali zi n g  r e p airs   o n  t h e   F e br u ar y   1 6,   2 0 1 7  l e a k.  

A c c or di n g t o  Ms.  W hitfi el d’s s w or n t esti m o n y,  “ w h e n I st art e d [ w or ki n g f or  Dr.  S w a ns o n] t h e y  w er e 

j ust fi nis hi n g r e p airs  of t h e  c ar p et. ”  B as e d  o n t his t esti m o n y, t h e r e p airs  c o ul d  n ot  h a v e  b e e n  u n d er w a y 

i n  M ar c h if t h e l e a k  di d  n ot  o c c ur  u ntil  M a y. 

  Vi e wi n g t h e  e vi d e n c e i n t h e li g ht  m ost f a v or a bl e t o t h e  Pl ai ntiffs, it  c a n n ot  b e r e as o n a bl y 

dis p ut e d t h at t h e first l e a k i n  2 0 1 7  w as i n  F e br u ar y.  F urt h er, t h e  Pl ai ntiff  pr es e nt e d  n o  e vi d e n c e t h at 

m or e t h a n  o n e l e a k  o c c urr e d i n t h e first  h alf  of  2 0 1 7. It  c a n n ot  b e r e as o n a bl y  dis p ut e d t h at t h e l e a k 

o c c urri n g i n t h e first  h alf  of  2 0 1 7, r e g ar dl ess  of  w h et h er it  h a p p e n e d i n  F e br u ar y  or  M a y,  w as f ull y 

r e p air e d, t h us  a br o g ati n g its  dis cl os ur e  u n d er N els o n . 

  T his  C o urt fi n ds t h at t h e  u n dis p ut e d  e vi d e n c e  est a blis h es t h at t h e l e a k  w hi c h is t h e s u bj e ct  of 

t h e  Pl ai ntiffs’  a cti o n  o c c urr e d  o n  F e br u ar y  1 6, 2 0 1 7,  n ot  M a y  2 3,  2 0 1 7,  w hi c h is t h e  d at e  o n t h e 

R a k e m a n i n v oi c e.  

  F urt h er, t his  C o urt fi n ds t h at t h e  R a k e m a n i n v oi c e, t esti m o n y  a n d  H a wl e y  affi d a vit  pr o vi d e 

u n c o ntr o v ert e d  e vi d e n c e t h at t h e  F e br u ar y  1 6,  2 0 1 7 l e a k  w as  c o m pl et el y r e p air e d, t h us  n e g ati n g t h e 

D ef e n d a nts’  d ut y  of  dis cl os ur e.   T his  C o urt fi n ds t h at t h e  Pl ai ntiffs’  all e g ati o n t h e  D ef e n d a nts f ail e d 

t o  dis cl os e  a  w at er l e a k i n t h eir  O ct o b er  2 4,  2 0 1 7  dis cl os ur es is  n ot s u p p ort e d  b y t h e  e vi d e n c e  a n d 

f ails  as  a  m att er  of l a w.  T h us, s u m m ar y j u d g m e nt is  w arr a nt e d  u n d er t h e st a n d ar ds s et f ort h i n  N R C P 

5 6( a),  N R S  C h a pt er  1 1 3  a n d  N els o n  v.  H e er.  
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 B.   T h e   U n dis p ut e d   E vi d e n c e   S h o ws  t h at  t h e   Pl ai ntiffs   K n e w   A b o ut  t h e  

N o v e m b e r  7,  2 0 1 7  L e a k,  B ut  N o n et h el ess  El e ct e d t o  Cl os e  

 

  Pl ai ntiffs   S u p pl e m e nt   ass ert e d  f or  t h e  first  ti m e  t h at   Pl ai ntiffs   di d   n ot   k n o w   a b o ut  t h e  

N o v e m b er  7,  2 0 1 7 l e a k  u ntil  aft er t h e  cl osi n g.  R ef er e n ci n g  “ Affi d a vit  of J o e  F oli n o  a n d  Affi d a vit  of 

Ni c ol e  F oli n o, ” t h e  Pl ai ntiffs’  S u p pl e m e nt  ass erts t h e y  e x e c ut e d t h e  cl osi n g  d o c u m e nts  o n  N o v e m b er 

1 6,  2 0 1 7   a n d   “ w er e   n ot   n otifi e d   of   a n y   pl u m bi n g   pr o bl e ms   wit h  t h e   S u bj e ct   Pr o p ert y   pri or  t o  

N o v e m b er  1 7,  2 0 1 7. ”   Pl ai ntiffs’ fil e d  S u p pl e m e nt,  h o w e v er,  di d  n ot  a ct u all y i n cl u d e  eit h er  affi d a vit. 1 0  

  O n  F e br u ar y  2 5,  2 0 2 0,  1 2  d a ys  aft er fili n g t h eir  S u p pl e m e nt  a n d  5  d a ys  aft er  D ef e n d a nts’ 

c o u ns el  r e q u est e d  t h at   Pl ai ntiffs   pr o vi d e  t h e   affi d a vits,   Pl ai ntiffs’   c o u ns el   e m ail e d  t w o   u n -si g n e d 

“ affi d a vits, ”  p ur p ort e dl y  m a d e  b y J os e p h  F oli n o  a n d  Ni c ol e  F oli n o, t o  d ef e ns e  c o u ns el.  H o w e v er, t h e 

u n-si g n e d  a n d  u ns w or n  F oli n o  “ affi d a vits ”  d o  n ot s u p p ort  Pl ai ntiffs’  cl ai m t h at t h e y  w er e  u n a w ar e  of 

t h e  N o v e m b er  7,  2 0 1 7 l e a k  pri or t o  cl osi n g.  E v e n if t h e y  di d,  u n d er  N R C P  5 6, t h e  “ affi d a vits ”  ar e  n ot 

a d missi bl e  “f a cts ” f or  p ur p os es  of  c h all e n gi n g s u m m ar y j u d g m e nt si n c e  n eit h er is si g n e d. 

  T h e   a d missi bl e  f a cts,   h o w e v er,  r ef ut e  t h e   Pl ai ntiffs’   cl ai m  t h e y   di d   n ot   k n o w   a b o ut  t h e  

N o v e m b er   7,   2 0 1 7  l e a k   b ef or e  t h e y   cl os e d.   First,  t his   n e w   all e g ati o n   dir e ctl y  c o ntr a di cts  t h e  

all e g ati o ns  i n  t h e   Pl ai ntiffs’   o w n   pl e a di n gs.   Pl ai ntiffs   ass ert e d   t h e  f oll o wi n g   all e g ati o ns  i n  t h eir  

S e c o n d  A m e n d e d  C o m pl ai nt: 

2 4.  Pri or t o t h e  cl osi n g  of t his tr a ns a cti o n, t h e  Pl ai ntiffs r e q u est e d  a n d  w er e  gi v e n 
t h e  o p p ort u nit y t o  p erf or m t h eir  o w n sit e i ns p e cti o n  of t h e  S u bj e ct  Pr o p ert y; 

 
2 5.    T his  pr e- cl osi n g i ns p e cti o n  o c c urr e d  o n  or  b ef or e  N o v e m b er  1 7,  2 0 1 7; 

 
2 6.    D uri n g t his i ns p e cti o n, t h e  Pl ai ntiffs  u n c o v er e d  a  w at er l e a k t h at  w as i n t h e  pr o c ess  of 

b ei n g r e p air e d  b y t h e  D ef e n d a nts; 
 
   * * * 

 
1 0  T h e  u n si g n e d  a n d  u n s w or n  “ affi d a vits ” f urt h er  all e g e t h at  D ef e n d a nts r e q u est e d  a l e as e -b a c k  of t h e  pr o p ert y  “f or t h e 
p ur p o s e  of  c o n c e ali n g r e p air s t a ki n g  pl a c e  o n  a l e a k t h at  h a d  o c c urr e d  o n  or  a b o ut t h e fir st  w e e k  of  2 0 1 7. ”  T his  c o nt e nti o n 
i g n or es t h e  u n dis p ut e d  e vi d e n c e t h at t h e l e as e-b a c k  a gr e e m e nt is  d at e d  N o v e m b er  6,  2 0 1 7,  w hi c h  w as t h e  d a y  b ef or e t h e 
N o v e m b er  7,  2 0 1 7 l e a k.   
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2 8.  T h e  Pl ai ntiffs’ r e al  est at e  a g e nt,  As hl e y  L a z os k y . . .  h a d s p e cifi c  c o n v ers ati o ns  wit h 
t h e  D ef e n d a nts  a n d t h e s u b c o ntr a ct or  hir e d t o  m a k e t h e r e p airs. 

 

T h es e   all e g ati o ns   dir e ctl y   c o ntr a di ct  t h e   u ns u p p ort e d   ar g u m e nt  t h at  t h e y   di d   n ot   k n o w   a b o ut  t h e  

N o v e m b er  7,  2 0 1 7 l e a k. 

  S e c o n d,   Pl ai ntiffs’   ass erti o n  is   als o   c o ntr a di ct e d   b y   e vi d e n c e  s h o wi n g  t h e   D ef e n d a nts  

s p e cifi c all y  dis cl os e d t h e l e a k  vi a  A d d e n d u m  4 -A,  e m ail e d t o  Pl ai ntiffs’  a g e nt  e arl y i n t h e  d a y,  at  8: 3 1 

a. m.,  o n  N o v e m b er  1 6,  2 0 1 7. 1 1   A d d e n d u m  4-A, st at e d:  

S ell er is  dis cl osi n g t h at t h er e  w as  a  w at er l e a k i n t h e  m ast er  cl os et fr o m  a  w at er  pi p e 
t h at  br o k e.  T h e  S ell er is f ull y r e m e di ati n g t h e iss u e t o i n cl u d e  n e w  b as e b o ar ds,  c ar p et, 
et c.  a n d  all r e p air it e ms r e g ar di n g t his l e a k  will  b e  h a n dl e d  pri or t o  cl osi n g. 
                

  T h e s a m e  d a y,  at  1: 4 8  p. m., t h e  p arti es’  a g e nts  e x c h a n g e d t e xts  dis c ussi n g  a  $ 2 0, 0 0 0  h ol d  b a c k 

b e c a us e  t h e   b u y ers   “ d o n’t   w a nt  t o  r el y   o n  t h e   pl u m b er   a n d  t h eir   w arr a nt y. ”   T his  s h o ws  t h at   o n  

N o v e m b er  1 6, t h e  d a y  pri or t o  cl osi n g, t h e  p arti es’  a g e nts  w er e  dis c ussi n g  p ot e nti al r e m e di es f or 

d e ali n g  wit h t h e  dis cl os e d l e a k. 

  A g ai n,  l at er  t h at  s a m e   d a y,   b ut   pri or  t o   cl osi n g,  at   9: 0 0   p. m.   o n   N o v e m b er   1 6,   2 0 1 7,  t h e  

Pl ai ntiffs’   a g e nt,   As hl e y   O a k es -L a z os k y,  s e nt   a   d et ail e d   e m ail  t o   D ef e n d a nts’   a g e nt   w h er ei n  s h e  

a c k n o wl e d g es t h at  “ at t his  p oi nt  d u e t o t h e  c h a n g e i n  cir c u mst a n c es  wit h t h e l ast  mi n ut e iss u e  wit h 

t h e  l e a k,  t h e   b u y er’s  r e c o urs e  is  t o   w al k   at  t his   p oi nt  if  t h e y   ar e   n ot   c o mf ort a bl e   wit h  t h e  

r e p airs/ cr e dits. ” 

  Fi n all y,   Pl ai ntiffs’   k n o wl e d g e   of  t h e   N o v e m b er   7,   2 0 1 7  l e a k  is  f urt h er   c o nfir m e d   b y  t h e  

 
1 1  A n  a g e nt's  k n o wl e d g e is i m p ut e d t o t h e  pri n ci p al.  A R C P E  1,  L L C  v.  P a r a dis e  H a r b o r  Pl a c e  Tr u s t, 2 0 1 9  N e v.  U n p u b. 
L E XI S  1 0 1 7,  * 2,  4 4 8  P. 3 d  5 5 3 ( 2 0 1 9);  Str o h e c k er  v.  M ut.  Bl d g.  &  L o a n  Ass' n  of  L a s  V e g a s,  5 5  N e v.  3 5 0,  3 5 5,  3 4  P. 2 d 
1 0 7 6,  1 0 7 7 ( 1 9 3 4).  U n d er t his  m a xi m, t h e  Pl ai ntiff s  h a d  at l e ast  c o n str u cti v e  k n o wl e d g e  of t h e  N o v e m b er  7,  2 0 1 7 l e a k. 
S e e  e. g.  K a h n  v.  D o d d s (I n r e  A M E R C O  D eri v ati v e  Liti g.) ,  1 2 7  N e v.  1 9 6,  2 1 4,  2 5 2  P. 3 d  6 8 1,  6 9 5 ( 2 0 1 1). 
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t esti m o n y of  Ni c k y  W hitfi el d.  Ms.  W hitfi el d t estifi e d  b y  affi d a vit t h at  “[ o] n  N o v e m b er  1 6,  Mr.  & 

Mrs.  F oli n o  c o n d u ct e d  a  w al k -t hr o u g h  of t h e  e ntir e  h o us e ”  a n d  Ms.  W hitfi el d  “s h o w e d [ Ms.  F oli n o] 

e x a ctl y  w h er e t h e l e a k  h a d  o c c urr e d.  Ms.  W hitfi el d’s t esti m o n y is  c o nsis t e nt  wit h t h e  Pl ai ntiffs’  o w n 

all e g ati o ns  a n d t h e  ot h er  e vi d e n c e. 

 C.   T h e  Pl ai ntiffs’  El e cti o n t o  Cl os e  B a rs  T h ei r  C o n c e al m e nt  A cti o n  

 

  T h e  Pl ai ntiffs’  el e cti o n t o  cl os e  es cr o w  b ars t h eir  cl ai ms  u n d er  g e n er al  w ai v er  pri n ci pl es.  S e e 

e. g.  U d e v c o, I n c.  v.  W a g n er,  1 0 0  N e v.  1 8 5,  1 8 9,  6 7 8  P. 2 d  6 7 9,  6 8 2 ( 1 9 8 4) ( dis c ussi n g  el e m e nts  of 

w ai v er   as:  ( 1)   v ol u nt ar y   a n d  i nt e nti o n al  r eli n q uis h m e nt   of   a   k n o w n  ri g ht;   a n d  ( 2)   m a d e   wit h  

k n o wl e d g e  of  all  m at eri al f a cts.)    W ai v er  of  a  k n o w n ri g ht  c a n  b e i m pli e d  b y  c o n d u ct.  I d.   Th e 

Pl ai ntiffs’  c o n d u ct s h o ws t h at t h e y r eli n q uis h e d t h eir ri g hts t o r ef us e t o  cl os e.  

  N R S  1 1 3. 1 5 0( 2) i n c or p or at es t h es e  w ai v er  pri n ci pl es.  U n d er  N R S  § 1 1 3. 1 5 0( 2), t h e  Pl ai ntiffs’ 

o pti o ns   w er e  t o   eit h er   “r es ci n d  t h e   a gr e e m e nt  t o   p ur c h as e  t h e   pr o p ert y   at   a n y   ti m e   b ef or e  t h e  

c o n v e y a n c e  of t h e  pr o p ert y t o t h e  p ur c h as er;  or  cl os e  es cr o w  a n d  a c c e pt t h e  pr o p ert y  wit h t h e  d ef e ct 

as r e v e al e d  b y t h e s ell er  or t h e s ell er’s  a g e nt  wit h o ut f urt h er r e c o urs e. ” 

  T h e   e vi d e n c e  is   u n dis p ut e d  t h at   pri or  t o   cl osi n g,  t h e   D ef e n d a nts   pr o vi d e d   n oti c e  t o  t h e  

Pl ai ntiffs r e g ar di n g t h e  N o v e m b er  2 0 1 7  U p o n or s yst e m l e a k.  T h e  e vi d e n c e is  u n dis p ut e d t h at t h e 

Pl ai ntiffs’  a g e nt s e nt  a  d et ail e d  e m ail t o  D ef e n d a nt s’  a g e nt  a c k n o wl e d gi n g t h at t h e  Pl ai ntiffs’ r e c o urs e 

w as t o  el e ct t o  n ot  cl os e.  T h e  e vi d e n c e is  u n dis p ut e d t h at  wit h  k n o wl e d g e  of  all t h e  m at eri al f a ct s, 

Pl ai ntiffs r eli n q uis h e d t h eir ri g ht t o  w al k  b y  cl osi n g  o n t h e  pr o p ert y  o n  N o v e m b er  1 7,  2 0 1 7. 

  T his  C o urt fi n ds t h at t h e  Pl ai ntiffs’  el e cti o n t o  cl os e  es cr o w  b ars  “f urt h er  r e c o urs e, ”  as  a  m att er 

of l a w.  

/ / / 

/ / / 
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 D.   T h e  2 0 1 5  “ W at e r  L oss es ”  a r e  U n r el at e d t o t h e  Pl ai ntiffs’  All e g ati o n s t h at 

t h e  D ef e n d a nts  F ail e d t o  Dis cl os e  a  S yst e mi c  Pl u m bi n g  D ef e ct 

 

  F or t h e first ti m e i n t h eir  S u p pl e m e nt,  Pl ai ntiffs  ass ert t h at  D ef e n d a nt s  wr o n gf ull y f ail e d t o 

dis cl os e  “ w at er l oss es ” t h at  o c c urr e d i n  2 0 1 5.  B ut t h e  Pl ai ntiffs f ail e d t o  pr es e nt  a n y  e vi d e n c e s h o wi n g 

t h at t h e  2 0 1 5 l e a ks  h a v e  a n yt hi n g t o  d o  wit h t h e  U p o n or  pl u m bi n g s yst e m,  w hi c h it t h e  b asis  of t h eir 

S e c o n d   A m e n d e d   C o m pl ai nt.  I n   c o ntr ast,  t h e   u n dis p ut e d   e vi d e n c e  s h o ws  t h at  t h es e  iss u es   h a v e  

n ot hi n g  t o   d o   wit h  t h e   U p o n or  s yst e m.   R o c k y   G er b er   of   R a k e m a n   Pl u m bi n g  t estifi e d  t h at  t h e  

r e cir c ul ati n g  p u m ps  a n d t h e  U p o n or  pi pi n g s yst e m  ar e t w o  diff er e nt s yst e ms. 

  T h e  p arti es  d o  n ot  dis p ut e t h at  c o nstr u cti o n  of t h e  4 2  M e a d o w h a w k  pr o p ert y  w as  c o m pl et e d 

i n  A pril  2 0 1 5.  S h ortl y t h er e aft er,  o n  M a y  1 1,  2 0 1 5,  D ef e n d a nts  c o ntr a ct e d f or  a  p ost- c o nstr u cti o n 

H o m e I ns p e cti o n  R e p ort.  T h e  e vi d e n c e s h o ws t h at  Dr.  S w a ns o n  m a d e  n ot es  o n t h e r e p ort  as t h e i t e ms 

i n t h e r e p ort  w er e r e p air e d, t o  d o c u m e nt t h e  pr o gr ess  of t h e r e p airs, 1 2  r at h er t h a n t o  c o n c e al  a  d ef e ct. 

Dr.  S w a ns o n t estifi e d: 

Q.      W h at  w as t h e r e as o n  w h y  y o u  h a d t his r e p ort  pr e p ar e d ? 
 

A.   B e c a us e t h e  h o us e  w as  es s e nti all y fi nis h e d  b ei n g  b uilt. I  h a d  m o v e d i n  alr e a d y, 
a n d I  w a nt e d t o  m a k e s ur e t h at t h er e  w er e  n o iss u e s  or  pr o bl e ms t h at  Bl u e  H er o n 
h a d n't fi nis h e d  or t h er e  w er e  n o  pr o bl e ms  wit h t h eir  c o nstr u cti o n. 

 

  T his  C o urt fi n ds t h at t h e  Pl ai ntiffs’ f ail e d t o  pr es e nt  a n y f a cts t h at t h e  2 0 1 5 l e a ks  ar e i n  a n y 

w a y r el at e d t o t h eir  cl ai ms t h at t h e  D ef e n d a nts  c o n c e al e d  a  w at er l e a k i n di c ati v e  of  a  “s yst e mi c  d ef e ct ” 

i n t h e  pl u m bi n g s yst e m,  as  all e g e d i n t h eir  S e c o n d  A m e n d e d  C o m pl ai nt  a n d  as s u c h,  c a n n ot  d ef e at 

s u m m ar y j u d g m e nt. 

/ / / 

 
1 2  T h e  n ot es  ar e  a d missi bl e  as  “ pr es e nt s e n s e i m pr essi o n s ”  a n d t h u s  ar e  n ot  h e ar s a y  u n d er  N R S  5 1. 0 8 5.  N R S  5 1. 0 8 5 
pr o vi d es t h at  a  “ pr es e nt s e n s e i m pr essi o n ” is  “[ a] st at e m e nt  d es cri bi n g  or  e x pl ai ni n g  a n  e v e nt  or  c o n diti o n  m a d e  w hil e t h e 
d e cl ar a nt  w as  p er c ei vi n g t h e  e v e nt  or  c o n diti o n,  or i m m e di at el y t h er e aft er, is  n ot i n a d missi bl e  u n d er t h e  h e ar s a y r ul e. ”  
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 E.   T h e  Pl ai ntiffs’  F r a u d  Cl ai m is  D e ri v ati v e  of  Pl ai ntiffs’  C o n c e al m e nt  Cl ai m 

a n d  F ails  b y  O p e r ati o n  of  L a w 

 

  T his  C o urt  als o fi n ds t h at t h e  Pl ai ntiffs’ fr a u d  cl ai m f ails  as  a  m att er  of l a w.  T h e  Pl ai ntiffs’ 

S e c o n d  A m e n d e d  C o m pl ai nt  all e g es  o n e  wr o n g:  D ef e n d a nts’ f ail ur e t o  dis cl os e  a  F e br u ar y  2 0 1 7  w at er 

l e a k,  w hi c h  p ur p ort e dl y  c o n c e al e d  a s yst e mi c  pl u m bi n g  d ef e ct.  T h e  Pl ai ntiffs fr a u d  cl ai m is  d eri v ati v e 

of t h eir  N R S  C h a pt er  1 1 3  c o n c e al m e nt  cl ai m. 1 3  

  B e c a us e  t his   c o urt  fi n ds  t h at  s u m m ar y  j u d g m e nt  is   w arr a nt e d  r e g ar di n g  t h e   P l ai ntiffs 

c o n c e al m e nt  cl ai m, t h e  Pl ai ntiffs’ fr a u d  cl ai m f ail s  as  a  m att er  of l a w.  

VI.  

O R D E R  

  P urs u a nt t o t h e fi n di n gs  of f a ct  a n d  c o n cl usi o ns  of l a w  d et ail e d  h er ei n, t his  C o urt fi n ds t h at 

s u m m ar y j u d g m e nt is  w arr a nt e d r e g ar di n g t h e  Pl ai ntiffs’  S e c o n d  A m e n d e d  C o m pl ai nt  b e c a us e t h e 

Pl ai ntiffs f ail e d t o  pr es e nt f a cts s h o wi n g  dis p ut e d iss u es  of  m at eri al f a ct  w hi c h  pr e cl u d e s u m m ar y 

j u d g m e nt  u n d er  N R C P  5 6.  

  T h e  e vi d e n c e s h o ws t h at t h e  D ef e n d a nts’  p ur p ort e d  c o n c e al m e nt r el at es t o  a  F e br u ar y  1 6,  

2 0 1 7  w at er l e a k  a n d t h at t h e l e a k  w as  c o m pl et el y r e p air e d  b y li c e ns e d  pl u m bi n g  c o ntr a ct or,  R a k e m a n 

Pl u m bi n g.  T h e  e vi d e n c e s h o ws t h at  u n d er  N els o n  v.  H e er  a n d  N R S  § 1 1 3. 1 3 0  &  1 4 0, t h e r e p air  a n d 

D ef e n d a nts’  k n o wl e d g e  of t h e r e p air  n e g at e d t h e  D ef e n d a nts’  d ut y t o  dis cl os e t h e l e a k i n t h e  O ct o b er 

2 4,  2 0 1 7  S ell ers  R e al  Pr o p ert y  Dis cl os ur e  F or m.  F urt h er, t h e  u n dis p ut e d  e vi d e n c e s h o ws t h e  Pl ai ntiff s 

k n e w  a b o ut t h e  N o v e m b er  2 0 1 7 l e a k,  b ut  n o n et h el ess  el e ct e d t o  cl os e  o n t h e  pr o p ert y.  T h e  Pl ai ntiffs’ 

el e cti o n t o  cl os e  b ars f urt h er r e c o urs e  u n d er  N R S  § 1 1 3. 1 5 0( 2). 

 
1 3   N R S  C h a pt er  1 1 3  pr o vi d es  pl ai ntiff s  wit h  a st at ut or y r e m e d y t o r e dr ess  a s ell er’ s f ail ur e t o  dis cl o s e  a  d ef e ct  or  c o n diti o n 
i n  a r e al  est at e tr a n s a cti o n.  T h e st at ut e  pr e e m pts t h e  Pl ai ntiff s’ fr a u d  cl ai m. S e e  C all o w a y  v.  Cit y  of  R e n o,  1 1 6  N e v.  2 5 0, 
9 9 3  P. 2 d  1 2 5 9 ( 2 0 0 0),  citi n g  C a s a  Cl a r a  v.  C h a rl e y  T o p pi n o  a n d  S o n s,  6 2 0  S o. 2 d  1 2 4 4,  1 2 4 7 ( Fl a  1 9 9 3) ( n oti n g t h at 
h o m e  b u y er s  ar e  pr ot e ct e d  b y  “st at ut or y r e m e di es, t h e  g e n er al  w arr a nt y  of  h a bit a bilit y  a n d t h e  d ut y  of s ell er s t o  dis cl o s e 
d ef e cts,  as  w ell  as t h e  a bilit y  of  p ur c h as er s t o i n s p e ct  h o u s es f or  d ef e cts. ”)   
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  A c c or di n gl y, t his  C o urt  h er e b y  G R A N T S t h e  D ef e n d a nts’  m oti o n r e g ar di n g  Pl ai ntiffs’  S e c o n d 

A m e n d e d   C o m pl ai nt,   a n d   O R D E R S  t h at  t h e   Pl ai ntiffs’   S e c o n d   A m e n d e d   C o m pl ai nt  is   h er e b y  

DI S MI S S E D,  wit h  pr ej u di c e. 

    D A T E D t his  _ _ _ _ _ _ _ _  d a y  of  _ _ _ _ _ _ _ _ _ _ _ _ _ _  2 0 2 0. 

 

                  _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ 
                   H o n. Ji m  Cr o c k ett 
                   Distri ct  C o urt J u d g e 
 

R es p e ctf ull y s u b mitt e d  b y: 
 
/s/  J effr e y  L.  G alli h er 
J effr e y  L.  G alli h er,  Es q. 
G A L LI H E R  L E G A L  P. C.  
1 8 5 0  E ast  S a h ar a  A v e n u e,  S uit e  1 0 7 
L as  V e g as,  N e v a d a  8 9 1 0 4  
Att or n e y f or  D ef e n d a nts 
 
A p pr o v e d  as t o f or m  a n d  c o nt e nt: 
 
_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ 
Rist y  Gr af,  Es q. 
B L A C K  &  L O B E L L O  
1 0 7 7 7  W est  T w ai n  A v e n u e,  3r d  Fl o or 
L as  V e g as,  N e v a d a  8 9 1 3 5  
Att or n e y f or  Pl ai ntiffs  

1 1t h M a y

J A 0 0 2 2 3 4



C a s e N u m b er: A- 1 8- 7 8 2 4 9 4- C

El e ctr o ni c all y Fil e d
5/ 2 6/ 2 0 2 0 4: 1 5 P M
St e v e n D. Gri er s o n
C L E R K O F T H E C O U R T
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C hri st o p h er  M.  Y o u n g,  E s q. 
N e v a d a  B ar  N o.  7 9 6 1 
J a y  T.  H o p ki ns,  Es q. 
N e v a d a  B ar  N o.  3 2 2 3 
C H RI S T O P H E R  M.  Y O U N G,  P C  
2 4 6 0  Pr of essi o n al  C o urt,  # 2 0 0 
L as  V e g as,  N e v a d a  8 9 1 2 8  
T el: ( 7 0 2)  2 4 0- 2 4 9 9 
F a x: ( 7 0 2)  2 4 0- 2 4 8 9 
c y o u n g @ c ot o ml a w. c o m  
j a yt h o p ki ns @ g m ail. c o m 
 
J effr e y  L.  G alli h er,  Es q. 
N e v a d a  B ar  N o.  8 0 7 8 
G A L LI H E R  L E G A L  P. C.   
1 8 5 0  E ast  S a h ar a  A v e n u e,  S uit e  1 0 7 
L as  V e g as,  N e v a d a  8 9 1 0 4 
T el e p h o n e: ( 7 0 2)  7 3 5- 0 0 4 9 
F a csi mil e: ( 7 0 2)  7 3 5- 0 2 0 4 
j g alli h er @ g alli h erl a wfir m. c o m 
 
Att or n e ys f or  D ef e n d a nts  
 

 
DI S T RI C T  C O U R T  

 
C L A R K  C O U N T Y,  N E V A D A  

 
J O S E P H   F O LI N O ,   a n  i n di vi d u al   a n d   NI C O L E  
F O LI N O,  a n i n di vi d u al,  
 
                                Pl ai ntiff(s),  
 
v.  
 
T O D D   S W A N S O N,   a n  i n di vi d u al;   T O D D  
S W A N S O N,   Tr ust e e   of  t h e   S HI R A Z   T R U S T;  
S HI R A Z   T R U S T,   a   Tr ust   of   u n k n o w n   ori gi n;  
L Y O N  D E V E L O P M E N T,  L L C,  a  N e v a d a li mit e d 
li a bilit y  c o m p a n y;  D O E S I t hr o u g h  X;  a n d  R O E S 
I t hr o u g h  X, 
 
                                D ef e n d a nt(s).  
 

 
 
C A S E  N O.:      A- 1 8- 7 8 2 4 9 4- C 
D E P T.  N O.:   X XI V  
 
 
 
 
 
 
 
 

  
 
 

D E F E N D A N T S’  R E P L Y I N  S U P P O R T  O F  M O TI O N  F O R  A T T O R N E Y’ S  F E E S   
 
  C O M E  N O W  D ef e n d a nts,  T O D D  S W A N S O N,  a n i n di vi d u al;  T O D D  S W A N S O N,  Tr ust e e  of 

t h e  S HI R A Z  T R U S T;  S HI R A Z  T R U S T,  a  Tr ust  of  u n k n o w n  ori gi n;  L Y O N  D E V E L O P M E N T,  L L C, 

( h er ei n aft er r ef err e d t o  as  “ D ef e n d a nts ”)  b y  a n d t hr o u g h t h eir  c o u ns el  of r e c or d  C H RI S T O P H E R  M. 

C a s e N u m b er: A- 1 8- 7 8 2 4 9 4- C

El e ctr o ni c all y Fil e d
6/ 3/ 2 0 2 0 8: 3 6 A M
St e v e n D. Gri er s o n
C L E R K O F T H E C O U R T

J A 0 0 2 2 6 9

mailto:cyoung@cotomlaw.com
mailto:jaythopkins@gmail.com
mailto:jgalliher@galliherlawfirm.com
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Y O U N G,  E S Q.,  a n d J A Y  T.  H O P KI N S,  E S Q.,  of t h e l a w fir m  of  C H RI S T O P H E R  M.  Y O U N G,  P C, 

a n d  J E F F R E Y  L.  G A L LI H E R,  E S Q. ,  of t h e l a w fir m  of G A L LI H E R  L E G A L  P. C.,   a n d  h er e b y  r e pl y 

i n s u p p ort  of t h eir  m oti o n f or  Att or n e y  F e es  a n d  C osts  p urs u a nt t o  N R C P  6 8  a n d   N R S  1 8. 0 1 0.   

  T his  r e pl y is  m a d e  a n d  b as e d  u p o n t h e  att a c h e d  p oi nts  a n d  a ut h oriti es,  affi d a vit,  a n d  all t h e 

pl e a di n gs,  p a p ers  a n d fil e s  h er ei n. 

D A T E D t his  2 n d   d a y  of J u n e  2 0 2 0. 
 
                    G A L LI H E R  L E G A L  P. C.  
 
                    /s/ J effr e y  L.  G alli h er  
                    J effr e y  G alli h er,  Es q.  
                      N e v a d a  B ar  N o.  8 0 7 8 
                     1 8 5 0  E.  S a h ar a  A v e.,  S uit e  1 0 7 
                      L as  V e g as,  N V  8 9 1 0 4 
 

I N T R O D U C TI O N  
 

It is  h ar d t o i m a gi n e a  c as e  m or e  a p pr o pri at e f or  a n  a w ar d  of f e es  a n d  c osts . B ef or e  dis missi n g 

t h e  Pl ai ntiffs’  cas e, t his  c o urt  a ct e d  c a uti o usl y  a n d  g a v e t h e  Pl ai ntiffs  e v er y  o p p ort u nit y t o  d e v el o p 

t h eir   c as e.  B ut   Pl ai ntiffs   c o ul d   n ot   pr es e nt   a n y   e vi d e n c e  s u p p orti n g   t h eir   cl ai ms   a g ai nst  t h e  

D ef e n d a nts.   

T h e  Pl ai ntiffs  n o w  att e m pt t o si d e -st e p t h e  e vi d e n c e  pr es e nt e d t o t h e  c o urt  a n d t h e  cl e ar r e c or d 

d e v el o p e d  h er e i n  a  d es p er at e  att e m pt t o  a v oi d t h e ri g htf ul s a n cti o n  of r ei m b ursi n g  D ef e n d a nts f or 

t h eir r e as o n a bl e f e es  a n d  c osts i n c urr e d i n  d ef e n di n g t his  b as el ess  c as e. 

T h e   C o u rt   G a v e  t h e   Pl ai ntiffs   E v er y   O p p ort u nit y  t o   D e v el o p   T h eir  C as e   D es pit e   Si g nifi c a nt  
D efi ci e n ci es ,  but  Pl ai ntiffs  F ail e d t o  Pr es e nt  S p e cifi c  F a cts t o  D ef e at  S u m m ar y  J u d g m e nt  

 
T h e  Pl ai ntiffs i niti all y fil e d t h eir  cl ai m  wit h  si x c a us es  of  a cti o n  a n d i n cl u d e d  v ol u mi n o us 

d o c u m e nts  i n   p ur p ort e d  s u p p ort   of  t h eir   cl ai ms.   W h e n  t h e   D ef e n d a nts  fil e d   a   m oti o n  t o   dis miss  
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Pl ai ntiffs ’  u n gr o u n d e d  a n d i m pr o p erl y  pl e d cl ai ms ,1  rat h er t h a n  e v e n  c o nsi d eri n g  dis miss al, t h e  c o urt 

d e ni e d t h e  D ef e n d a nts’  m oti o n  a n d  all o w e d t h e  Pl ai ntiffs t o  a m e n d t h eir  C o m pl ai nt.  

Wit h o ut  ot h er wis e  c h a n gi n g  a  w or d i n t h e  all e g ati o ns  a n d  cl ai ms, t h e  Pl ai ntiffs fil e d  a  First 

A m e n d e d  C o m pl ai nt.  B ut, i nst e a d  of  b olst eri n g  t h eir  cl ai ms, t h e  Pl ai ntiffs si m pl y a d d e d  a  s e v e nt h 

cl ai m f or  pi er ci n g t h e  c or p or at e  v eil.  T h e  c o urt  dis miss e d  all  of t h e  Pl ai ntiff s ’ cl ai ms  e x c e pt t h e  N R S 

C h a pt er   1 1 3   c o n c e al m e nt   a n d  fr a u d   cl ai ms .  Pl ai ntiffs  w er e   dir e ct e d  t o  fil e   a   S e c o n d   A m e n d e d 

C o m pl ai nt  wit h t h e s ur vi vi n g  cl ai ms.  

I n  a  m oti o n t o  dis miss t h e  Pl ai ntiffs’ S e c o n d  A m e n d e d  C o m pl ai nt,  t h e  D ef e n d a nts pr es e nt e d 

e vi d e n c e  w hi c h   n e g at e d   a   criti c al   el e m e nt   of  t h e   Pl ai ntiffs’   cl ai m.   T h e   e vi d e n c e  s h o w e d  t h at  t h e  

p ur p ort e dl y  u n dis cl os e d l e a k  h a d  b e e n r e p air e d   w hi c h, u n d er  N e v a d a l a w,  n e g at e d t h e  D ef e n d a nts’ 

d ut y t o  dis cl os e. 

E v e n t h o u g h  t h e  Plai ntiffs  c o ul d  n ot  pr es e nt s p e cifi c f a cts t o r e b ut t h e  e vi d e n c e  pr es e nt e d  b y 

t h e   D ef e n d a nts,   u n d er   N R C P   5 6  st a n d ar ds,   a n d   e v e n  t h o u g h  t h e   Pl ai ntiffs  fil e d   a  r o g u e   a n d  

i n a p pr o pri at e  m oti o n f or s a n cti o ns, t h e  c o urt  d el a y e d its r uli n g.  I nst e a d, t h e  c o urt t hr e w t h e  Pl ai ntiffs 

a lif e -li n e a n d  gr a nt e d t h e  Pl ai ntiffs  l e a v e t o  c o n d u ct  dis c o v er y  a n d fil e  a s u p pl e m e nt al  o p p ositi o n 

wit h  e vi d e n c e t h at r e b utt e d t h e  D ef e n d a nts’  ot h er wis e  u n dis p ut e d  e vi d e n c e.  

T h e  Dis c o v er y  S u p p ort e d  D ef e n d a nts’  D ef e n s e, s o t h e  Pl ai ntiffs  C h a n g e d  C o u rs e  a n d  Ass ert e d  
F a cts  U n r el at e d t o t h eir  U n d erl yi n g  Cl ai ms  t h at  D ef e n d a nts  C o n c e al e d  U p o n or  S yst e m  D ef e cts 
 

T h e  Pl ai ntiffs  e n g a g e d i n  virt u all y  u n bri dl e d  dis c o v er y  f or  o v er  9 0  d a ys.  T h e  p arti es  pr o d u c e d 

t h o us a n ds  of  p a g es  of d o c u m e nts  a n d  c o n d u ct e d  n u m er o us  d e p ositi o ns.  B ut  t h e  Pl ai ntiffs’ still  c a m e 

u p  e m pt y.  T h er e aft er,  i n   o p p osi n g  t h e   D ef e n d a nts ’  m oti o n  f or   dis miss al/s u m m ar y  j u d g m e nt,  t h e  

Pl ai ntiffs  cl ai m e d  N els o n  v.  H e er  di d  n ot  a p pl y,  a n d  pr es e nt e d irr el e v a nt f a cts  w hi c h  h a d  n ot hi n g t o 

 
1  F or i n st a n c e, t h e  Pl ai ntiff s  ass ert e d  cl ai m s  f or D e c e pti v e  Tr a d e  Pr a cti c es  a n d  Ci vil  RI C O ,  wit h o ut all e gi n g  m o st  of t h e 
r e q uir e d  el e m e nts.  T h e  Pl ai ntiff s’ fr a u d  cl ai m w as  n ot  pl e d  wit h s p e cifi cit y  a n d  o nl y s ur vi v e d  ( u ntil its  ulti m at e 
dis miss al ) b e c a u s e t h e  c o urt  d et er mi n e d t h at  cl ai m  w as f a ct -d e p e n d e nt.  
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d o  wit h t h eir  u n d erl yi n g  cl ai m t h at t h e  D ef e n d a nts  c o n c e al e d  “ a s yst e mi c  pl u m bi n g  d ef e ct ” i n t h e 

U p o n or s yst e m.  

 
A R G U M E N T  

T h e  Pl ai ntiffs’  O p p ositi o n  R eli es  o n t h e  S a m e  S p e ci o u s  Ar g u m e nts  Alr e a d y  R ej e ct e d  b y t his  C o u rt  

  C o ntr ar y t o  Pl ai ntiff s’  ass erti o n,  dis c o v er y  di d  n ot  u n c o v er  “ n u m er o us l e a ks, s o m e  of  w hi c h 

w er e  n ot r e p air e d ”.   W h at  Pl ai ntiff s  r ef er t o is t h e  d es p er at e  att e m pt  b y  Pl ai ntiffs t h e ms el v es t o i nf er 

t h at t h er e  w as  a l e a k i n t h e  b as e m e nt  b at hr o o m  of t h e r esi d e n c e  b as e d s ol el y  o n  2  p h ot os t a k e n i n  M a y 

of  2 0 1 5  w hi c h  p ur p ort e dl y s h o w  3 -4  dr o ps  of  w at er i n t h e  b as e m e nt  b at hr o o m.  It  c a n n ot  b e st at e d 

cl e arl y  e n o u g h t h at  Pl ai ntiff s’ r e p e at e d  cl ai ms t h at t h e  “l e a k ” i n t h e  b as e m e nt  b at hr o o m r ef er e n c e d i n 

t h e  M a y  2 0 1 5 i ns p e cti o n  b y  C a v e at  E m pt or f or ms t h e  b asis f or  a c o g ni z a bl e  cl ai m  ar e  p at e ntl y  a bs ur d.    

T h e   u n dis p ut e d   e vi d e n c e  i n  t h e   c as e  is  t h at   R a k e m a n   Pl u m bi n g,   a  li c e ns e d   pl u m bi n g  

c o ntr a ct or, i n v esti g at e d t h e  ar e a  w h er e t h e  p h ot os s h o w e d  dr o ps  of  w at er  a n d f o u n d  n o  “ l e a k” .  I n t h e 

5  y e ars si n c e t h e n, i n cl u di n g  m or e t h a n  2  y e ars  w h er e t h e  Pl ai ntiffs  t h e ms el v es h a v e li v e d i n t h e 

pr o p ert y, t h er e  h as  n e v er  b e e n  a n y  e vi d e n c e  of  a  “ l e a k”  at t h at l o c ati o n.  Pr es u m a bl y  a  “ l e a k  w hi c h 

w as  n e v er r e p air e d ”  w o ul d still  e xist.  Aft er  all, it is  a xi o m ati c t h at l e a ks  d o n’t r e p air t h e ms el v es.  S o  

if, as   Pl ai ntiffs  s u g g est,  t h er e   w as   a   “ l e a k”  i n  t h e   b as e m e nt   b at hr o o m   a nd  t h at   “ l e a k”  w as   n e v er  

r e p air e d, t h e n  w h er e is t h e  e vi d e n c e t h at t h e “ l e a k”  p ersists ?   T h er e is   n o n e.    T h e  m or e  r e alisti c  

c o n cl usi o n is t h at t h e f e w  dr o ps  of  w at er t h at  w er e  pr es e nt i n  M a y  2 0 1 5  w er e  n ot fr o m  a  “ l e a k” ,  b ut 

i nst e a d fr o m  a s pill  or  ot h er t e m p or ar y  c o n diti o n  w hi c h  h as  n e v er r e-o c c urr e d  d es pit e t h e  p ass a g e  of 

m or e t h a n  5  y e ars.   T h e i d e a t h at  a f e w  dr o ps  of  w at er i n  a  p h ot o gr a p h fi v e  y e ars  a g o  –  n e v er t o  b e 

s e e n   a g ai n  –  m at eri all y   aff e cts  t h e   v al u e   of   a   $ 3, 0 0 0, 0 0 0. 0 0   h o us e  is   pr e p ost er o us.     A n d  if  t h e  

c o n diti o n  d o es  n ot  m at eri all y  aff e ct t h e  v al u e  of t h e  pr o p ert y it  n e e d  n ot  b e  dis cl os e d  u n d er  N e v a d a 

l a w.    
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  Pl ai ntiffs ’ cl ai m t h at t h e i nst a nt l a ws uit  w as  b as e d  u p o n  “ m ulti pl e l e a ks ” is  als o  n o n- s e nsi c al . 

T h e  Pl ai ntiff s  cl ai m  t h e y  di d  n ot  k n o w  a b o ut  a n y l e a ks  w hi c h  o c c urr e d  pri or t o  2 0 1 7  u ntil t a ki n g 

dis c o v er y.   H o w  c o ul d t h e s uit  p ossi bl y  b e  b as e d  u p o n l e a ks t h at  Pl ai ntiff s  di d n’t  k n o w  a b o ut  w h e n 

t h e y fil e d t h e s uit ?   F urt h er,  n o n e  of t h e  e arli er l e a ks i m pli c at e d t h e  U p o n or s yst e m  w hi c h is t h e  b asis 

f or  Pl ai ntiffs’ cl ai m  of  a  “s yst e mi c  d ef e ct ” r e q uiri n g  dis cl os ur e.   T h e r e alit y is t h at  Pl ai ntiff s’  c as e  is 

pr e di c at e d  o n t h e  F e br u ar y  2 0 1 7 l e a k  a n d t h e  N o v e m b er  2 0 1 7 l e a k , as  cl e arl y st at e d  i n t h eir  pl e a di n gs.  

H o w e v er,   as   p oi nt e d   o ut  i n  t h e  i nst a nt   m oti o n,  t h e   e vi d e n c e  t h at  t h e   F e br u ar y  l e a k   h a d   b e e n  

r e p air e d,th e   R a k e m a n   Pl u m bi n g  i n v oi c e  s h o wi n g  t h e  r e p air   t o   b e   c o m pl et e d,  w as   att a c h e d   as   a n  

e x hi bit t o t h e  c o m pl ai nt its elf .  Th e  N o v e m b er  2 0 1 7  l e a k is  a  n o n-iss u e  b e c a us e it  w as dis cl os e d  pri or 

t o  cl osi n g i n  A d d e n d u m  4 A t o t h e  P ur c h as e  A gr e e m e nt.   T h er ef or e, t h e  e vi d e n c e  w hi c h  dir e ctl y r ef ut e s 

t h e all e g ati o ns  i n t h e  c o m pl ai nt  w as  c o nt ai n e d  wit hi n t h e  c o m pl ai nt its elf. 

T h e  Pl a i ntiffs’ I n v e nt e d  Cl ai m t h at  t h e  D ef e n d a nts  C o n c e al e d  M ol d is  Utt erl y  U n s u p p ort e d  b y  A n y 
E vi d e n c e  a n d  i n B a d  F ait h 
   
  I n t h eir  S u p pl e m e nt  a n d  as  ar g u e d b ef or e  t his  c o urt, t h e  Pl ai ntiffs  pr es e nt e d  a  bl at a nt  u n-tr ut h 

–  t h at t h e  D ef e n d a nts  k n e w t h at t h e  pr o p ert y  h a d  a  m ol d iss u e b ef or e  cl osi n g.  T h e  c o urt  di d  n ot 

c h all e n g e t h e  Pl ai ntiffs’  misr e pr es e nt ati o n,  b ut  d et er mi n e d t h e  Pl ai ntiffs  w ai v e d t h eir ri g ht t o  o bj e ct 

t o t h e  m ol d  b e c a us e t h e y  k n e w t h er e  w as  a  p e n di n g t est  a n d t h e y  c o ul d  h a v e  d el a y e d t h e  cl osi n g  u ntil 

aft er t h e t est  c a m e  b a c k.  

H o w e v er, i n t h e  i nst a nt O p p ositi o n, t h e  Pl ai ntiff s’ st at e t h at  “ Pl ai ntiff  (si c) ass ert e d t h at t h er e 

w as  n e v er  a n y  m ol d t h at  e xist e d  at t his r esi d e n c e.  T his is  als o f als e,  as t h e  c o n diti o n  e xist e d  at t h e ti m e 

of t h e  cl osi n g. ”  O p p ositi o n  at  p a g e  4, li n es  1 2 -1 3.   Ass u mi n g t h at t his  p ass a g e  a ct u all y  w as i nt e n d e d 

t o  cl ai m t h at  Dr.  S w a ns on f ail e d t o  dis cl os e  a  k n o w n  c o n diti o n  of  m ol d  w h e n  h e  c o m pl et e d t h e  S R P D 

o n  O ct o b er  2 4,  2 0 1 7, s u c h  a  cl ai m is  bl at a ntl y f als e  a n d i nt e nti o n all y  misl e a di n g.   T h er e  c a n  b e  n o 

dis p ut e t h at t h e first  e vi d e n c e  of  m ol d  at t h e  pr o p ert y  w as  c o nt ai n e d i n t h e r e p ort  d at e d  N o v e m b er  2 4, 
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2 0 1 7  w hi c h  w as  a  m o nt h  A F T E R t h e  S R P D  w as  c o m pl et e d  a n d  a  w e e k  A F T E R  es cr o w  cl os e d  o n t h e 

s al e t o  Pl ai ntiffs.   W hil e it is tr u e t h at t h e  m ol d  t esti n g w as  d o n e  o n  N o v e m b er  1 7,  2 0 1 7 (t h e s a m e 

d at e  as  cl osi n g) t h e  r es ults  w er e  n ot  h a d  u ntil  a  w e e k l at er.   F urt h er m or e, t h os e r es ults  w er e  n e v er 

pr o vi d e d t o  Dr.  S w a ns o n  u ntil  his  d e p ositi o n i n  2 0 2 0, si n c e  as  of t h e  d at e  of t h e r e p ort  h e  w as  n o 

l o n g er t h e  o w n er  of t h e  pr o p ert y. ( S e e,  e x c er pt  of t h e  D e p ositi o n  of  T o d d  S w a ns o n,  M. D.,  V ol u m e II 

at  p a g e  3 0 3, li n e s  6- 1 8 ,  att a c h e d  h er et o  as  E x hi bit “J ”)   Fi n all y,  aft er t h e  p ositi v e  m ol d r es ult  w as 

r e p ort e d t h e  pr o p ert y  w a s r e m e di at e d  at  n o  e x p e ns e t o  Pl ai ntiffs  a n d  a s u bs e q u e nt t est r e v e al e d  n o 

m ol d.   N o t est si n c e t h at ti m e  h as  e v er r es ult e d i n  a  p ositi v e  m ol d r es ult.        

T h e  Pl ai ntiffs’  S a n cti o ns  M oti o n  W as I n a p pr o pri at e,  V e x ati o u s  a n d i n  B a d  F ait h 

  Pl ai ntiff s  l a m e nt  t h at   D ef e n d a nts   “r e p e at e dl y   d e e m  ‘i n a p pr o pri at e’ ”  t h e   c o u nt er m oti o n  f or  

s a n cti o ns fil e d  b y  Pl ai ntiffs.   B ut t h e  c h ar a ct eri z ati o n  of t h e  m oti o n f or s a n cti o ns  as  “i n a p pr o pri at e ” 

ori gi n at e d   wit h  t h e   C o urt,   n ot   D ef e n d a nts.   (S e e ,  t h e   C o urt’s   mi n ut e   or d er   of   N o v e m b er   7,   2 0 1 9  

att a c h e d  as  E x hi bit  B t o  D ef e n d a nts ’  M oti o n f or  F e es  a n d  C osts  w hi c h st at es i n r el e v a nt  p art  “t h e 

C o urt   w as  i n cli n e d   …t o   d e n y  t o  (si c)  i n a p pr o pri at el y  fil e d   c o u nt er   m oti o n  f or  s a n ct i o ns ”.)  

N e v ert h el ess ,  Pl ai ntiffs’  c o n d u ct i n t h e  c as e is i n di c ati v e  of t h e  m oti v es  b e hi n d  bri n gi n g t h e  c as e i n 

t h e first  pl a c e.   W h e n  c o m bi n e d  wit h t h e  d u bi o us f a ct u al  b asis  of t h e  c as e its elf, fili n g  a fri v ol o us,  or 

“i n a p pr o pri at e, ”  m oti o n f or s a n cti o ns i n di c at es  a  d e e p er  m oti v e  b e y o n d  m er el y s e e ki n g l e g al r e dr ess.  

It  is   a n  i n di c at or  t h at   Pl ai ntiffs  s o u g ht  t o  p u nis h   D ef e n d a nts   b e c a us e   Pl ai ntiffs   ass u m e d  t h at   Dr.  

S w a ns o n  w as  a w ar e  of t h e  n e e d t o r e - pi p e t h e  h o u s e  pri or t o s elli n g it.  Dis c o v er y  h as  est a blis h e d t h at 

w as  n ot  t h e  c as e. T h e  Pl ai ntiffs’  mis g ui d e d  d esir e f or r etri b uti o n  c ol or e d t h e  d e cisi o n  m a ki n g  b y 

Pl ai ntiffs t o t h e  p oi nt  w h er e  D ef e n d a nts ’  g o o d f ait h,  e v e n  g e n er o us,  off er t o s ettl e t h e  c as e  w e nt 

i g n or e d. 

/ / / 

/ / / 
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T h e  Pl ai ntiffs’  D a m a g es  Cl ai ms  A r e  S p e c ul ati v e  a n d U n s u p p ort e d  b y  A n y  E vi d e n c e     

  Pl ai ntiffs  cl ai m t h at t h eir  d a m a g e  cl ai ms  of  $ 3 0 0, 0 0 0. 0 0 f or  “ F r a u d”  a n d  $ 1 0 0, 0 0 0. 0 0 f or  “ B a d 

F ait h ”  “ w er e  c al c ul at e d  a s t h e r es ult  of  b ot h ( 1) t h e  n e e d t o  c o m pl et e  a r e -pi p e  of t h e  e ntir e r esi d e n c e 

d u e t o t h e s yst e mi c iss u e s  wit h t h e  pl u m bi n g s yst e m; ( 2) t h e li k el y  aff e ct t o t h e  v al u e  of t h e  h o m e  d u e 

t o t h e  m ulti pl e  w at er l e a ks t h at  will  b e r e q uir e d t o  b e r e p ort e d  g oi n g f or w ar d;  a n d ( 3) t h e  a d diti o n al 

e x p e ns es  Pl ai ntiffs i n c urr e d f or  a d diti o n al li vi n g  e x p e ns es  d u e t o t h eir  h o m e r e m ai ni n g  n o n -f u n cti o n al 

f or s u c h  a si g nifi c a nt  p eri o d  of ti m e. ”  O p p ositi o n  at  p a g e  1 2, li n es  2- 7.  

T his   att e m pt e d  j ustifi c ati o n  f alls  s h ort  f or   m a n y  r e as o ns.     First,  t h er e  is   n o   e vi d e n c e  t h at  

Pl ai ntiffs  p ai d  a n y  of t h e  c osts t o r e - pi p e t h e  h o us e.   All i n di c ati o ns  ar e t h at  U p o n or  b or e t h at  c ost  as 

a  w arr a nt y  e x p e ns e   b as e d  u p o n  a  m a n uf a ct uri n g  d ef e ct i n t h e  U p o n or  pi pi n g.  D es pit e  pr o d u ci n g  o v er 

5, 4 0 0  p a g es  of  d o c u m e nts i n t his  c as e  P l ai ntiffs  n e v er  pr o d u c e d  a si n gl e  p a g e  w hi c h i n di c at e d th at 

t h e y  p ai d  a  p e n n y t o w ar d s t h e r e- pi pi n g  of t h e  h o u s e. 

S e c o n d, t h e  o nl y  e vi d e n c e  a d d u c e d i n t h e  c as e r e g ar di n g t h e  eff e ct  of t h e r e -pi pi n g  or  ot h er 

l e a k iss u es  o n t h e  v al u e  of t h e  h o us e i n di c at e d t h at t h er e  w o ul d n ot  b e  a  n e g ati v e  eff e ct  o n t h e  pr o p ert y  

v al u e.  I v a n  S h er,  a  R e alt or  wit h  d e c a d es  of  e x p eri e n c e s elli n g l u x ur y  pr o p erti es  i n  L as  V e g as, t estifi e d 

t h at  h e  h a d p ers o n al  e x p eri e n c e  wit h  h o m es i n t h e s a m e  n ei g h b or h o o d t h at  h a d s uff er e d  “s e v e n fi g ur e s 

i n  w at er  d a m a g e ”  a n d  p o siti v e  m ol d t ests  b ut h a d  n e v ert h el ess s u bs e q u e ntl y s ol d  at  a  pr e mi u m :      

1 0 · · ·  A n d -- a n d  h e  w as  -- I t hi n k  h e  w as 
1 1· fr ustr at e d.·  H e s ai d t h at  --  y o u  k n o w, t h at -- t h at 
1 2· t hi n gs  w er e  n ot l o o ki n g  g o o d  a n d t h at t h e  b u y ers  w er e 
1 3·  p ai nti n g t h e  pi ct ur e t h at t h eir  h o us e is  p er m a n e ntl y 
1 4·  d a m a g e d  a n d t h at it'll  n e v er  -- it'll  n e v er  b e  a bl e 
1 5· t o  g et t h e  -- t h at t h e y'r e  g oi n g t o l os e  m o n e y  b e c a us e 
1 6·  of t h e sti g m a  of t h e  pl u m bi n g iss u e,  a n d  h e  w a nt e d  m y 
1 7· t h o u g hts  o n t h at.·  H e  di d n't  as k  m e t o  pr es e nt 
1 8·  a n yt hi n g.·  H e j ust  w a nt e d  m y t h o u g hts  o n t h at. 
1 9· · · · · ·  A n d I s ai d --  I s ai d,  "I  a bs ol ut el y  d o n't 
2 0·  b eli e v e t h at. "·  A n d I s ai d,  "I  d o n't  b eli e v e it  b e c a us e 
2 1· it's  n ot li k e t h e y'r e i n  a fir e  w h er e t h er e's  --  y o u 
2 2·  k n o w, t h er e's f u m es  aft er w ar ds.· It's  n ot li k e i n  a 

J A 0 0 2 2 7 5



1 

2 

3 

4 

5 

6 

7 

8 

9 

1 0 

1 1 

1 2 

1 3 

1 4 

1 5 

1 6 

1 7 

1 8 

1 9 

2 0 

2 1 

2 2 

2 3 

2 4 

2 5 

2 6 

2 7 

2 8 

 

8 

 

 G
 A

 L
 L

I 
H 

E 
R 
 L

 E
 
G 

A 
L 
 P

. 
C 

 
1 
8 
5 
0 
 E

. 
 S
 a 

h a
 r 

a 
 A

 v
 e 

n 
u e

, 
 S
 u
it
 e 

 1
 0
 7
  

L a
s  

V e
 g
 a

s, 
 N

 e 
v 
a 
d a

  
8 
9 
1 0

 4
  

7 
0 
2 
-7
 3
 5
 -
0 
0 
4 9

  
F 
a x

: 
 7
 0 

2 
-7
 3
 5
 -
0 2

 0
 4
  

 
2 3· sit u ati o n  -- it's -- t h e  br o k e n  p arts  of t h e  h o us e  w er e 
2 4· fi x e d; s o it's  a  b ett er  v ersi o n  of  w h at it  w as  b ef or e. " 
2 5· · · · · ·  A n d  --  a n d I  e x pr ess e d t h at  h er e -- t h er e  w as 
 
· 1·  a  h o m e  a cr oss t h e -- j ust  o n e str e et  o v er t h at I s ol d 
· 2· f or -- I t hi n k it  w as  $ 6  milli o n,  a n d t h er e  w as s e v e n 
· 3· fi g ur es i n  w at er  d a m a g e t o t h at  h o us e i n liti g ati o n, 
· 4·  a n d t h e y r e c o nstr u ct e d  a n d s ol d it f or  a  pr e mi u m 
· 5·  b e c a us e it  w as  a st yl e  a n d  a  d esi g n t h at  p e o pl e li k e d 
· 6·  a n d it  h a d  gr e at  vi e ws,  a n d t h at's  h ar d t o fi n d. 
· 7· · · · · ·  A n d s o I  g u es s t h at  w as  m y  b asis  of 
· 8·  u n d erst a n di n g.·  Si n c e t h e n, I' v e  w or k e d i n  ot h er  h o m es 
· 9·  w h er e t h e y' v e  h a d fl o o ds  a n d t h e y  c a m e i n  a n d -- as  a  
1 0· r es ult  of  a n i ns ur a n c e s ettl e m e nt,  c a m e i n  a n d r e di d 
1 1· t h e  h o us e,  a n d t h e  h o m e  w o ul d s ell f or  a  pr e mi u m  a b o v e 
1 2·  w h at t h e  m ar k et  w as, r e g ar dl ess  of t h e  w at er  d a m a g e,  
1 3·  a n d t h e  w at er  d a m a g e  w as f ull y  dis cl os e d i n  e v er y 
1 4· sit u ati o n. 
1 5· · · · Q.· · S o  w er e  -- i n t h os e  ot h er  e x a m pl es t h at  y o u 
1 6· j ust  g a v e,  w as  t h er e  a n y  m ol d t ests t h at  w er e  p ositi v e ? 
1 7· · · · A.· · Y es.  
1 8· · · · Q.· · W as t h e  m ol d  or t h e  pri or  e xist e n c e  of t h e 
1 9·  m ol d  dis cl os e d ? 
2 0· · · · A.· · Y es.  
2 1· · · · Q.· · S o  w h at  ar e t h e  a d dr ess es  of t h os e  h o m es ? 
2 2· · · · A.· · O n e is  1 5  H a w k  Ri d g e.·  T h at's  g oi n g t o  b e t h e 
2 3·  bi g g est  c as e.·  A n d t h e  ot h er  o n e I'll  h a v e t o  g et f or 
2 4·  y o u. 
2 5· · · · Q.· · O k a y.  
 
· 1· · · · A.· · T h e  ot h er  o n e's  o n  M e a d o w h a w k.· I t hi n k it's 
· 2·  8 2  M e a d o w h a w k,  b ut I'll  g et t h at f or  y o u  as  w ell. 
· 3· · · · · ·  A n d  w e  w er e  pr es e nt e d  with  a  w h ol e 
· 4·  e n vir o n m e nt al st u d y  a n d t h e  m ol d t h at  w as  d o n e  a n d t h e 
· 5·  g utti n g  of t h e  h o us e  a n d  e v er yt hi n g. 
 
D e p ositi o n  of I v a n  S h er,  P a g e  1 2 2, li n e  1 0-  P a g e  1 2 4, li n e  5,  
 

  Fi n all y,  Pl ai ntiffs  h a v e li k e wis e  n e v er  pr o d u c e d  a n y  d o c u m e nt ati o n  or  ot h er  e vi d e n c e t h at t h e y 

i n c urr e d  a n y  “ a d diti o n al  e x p e ns es  … f or  a d diti o n al li vi n g  e x p e ns es  d u e t o t h eir  h o m e r e m ai ni n g  n o n-

f u n cti o n al f or s u c h  a si g nifi c a nt  p eri o d  of ti m e. ”   T h e  c al c ul ati o n  of  d a m a g es  dis cl os e d  b y  Pl ai ntiffs 

i n cl u d es  n o  c o m p o n e nt  of s p e ci al  d a m a g es.   N o  affi d a vit,  d e cl ar ati o n  or  ot h er t esti m o n y  h as  b e e n 

pr o d u c e d  b y  Pl ai ntiffs t o s u p p ort s u c h  a  cl ai m.   Wit h o ut t h at i nf or m ati o n  b ei n g  pr o vi d e d it  c o ul d  n ot 
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h a v e  b e e n  p ossi bl e f or  D ef e n d a nts t o  c o nsi d er s u c h  all e g e d   d a m a g es  w h e n  m a ki n g t h eir   off er  of  

j u d g m e nt.  E v e n if  Pl ai ntiff s’ n e w  cl ai m f or  “ a d diti o n al li vi n g  e x p e ns es ”  c o ul d  b e s u bst a nti at e d, t h es e 

ar e  n ot  d a m a g es  all o w a bl e  u n d er  N R S  1 1 3. 1 5 0( 4)  ( “p ur c h as er  is  e ntitl e d t o r e c o v er fr o m t h e s ell er 

tr e bl e t h e a m o u nt  n e c ess a r y t o  r e p ai r  o r  r e pl a c e t h e  d ef e cti v e  p a rt  of t h e  p r o p e rt y , t o g et h er  wit h 

c o urt  c osts  a n d r e as o n a bl e  att or n e y's f e es.  ”)  N e v.  R e v.  St at.  §  1 1 3. 1 5 0 ( E m p h asis  a d d e d) . 

  Pl ai ntiff s   ar g u e  t h at   a n y   off er  l ess  t h a n  t h e   $ 4 0 0, 0 0 0. 0 0   of   “ d a m a g e s ”   all e g e d  i n  t h eir  

c o m p ut ati o n  of  d a m a g es,  pl us t h eir  a c cr u e d  att or n e y’s f e es  a n d  c osts,  c a n n ot  b e i n  g o o d f ait h.  S e e  

O p p ositi o n  at  p a g e li n es  1 2 -1 5.   B ut  a n y s ettl e m e nt is  a  c o m pr o mis e.   U n d er t h e f a cts  h er e:  w h er e 

Pl ai ntiffs  h a d  n ot  dis cl os e d  a n y r e al  o ut - of-p o c k et  c osts,  w h er e t h e  pr e c e d e nti al  c as e l a w  w ei g h e d 

h e a vil y  a g ai nst  a n y r e c o v er y,  w h er e t h e  a p pli c a bl e st at ut e  di ct at e d t h at  P l ai ntiffs li k el y  w ai v e d t h e 

b ul k  of  a n y  p ot e nti al  d a m a g es  a n d  w h er e t h e  c o ur t  h a d i n di c at e d i n  o p e n  c o urt its i n cli n ati o n t o  gr a nt 

a  p e n di n g  dis p ositi v e  m oti o n , r ej e cti n g  a si x-fi g ur e s ettl e m e nt  w as  gr ossl y  u nr e as o n a bl e.   

W hil e  Pl ai ntiffs  c orr e ctl y  ass ert t h at  “[t] h e  C o urt’s i n cli n ati o n  w as  n ot  a n  a ct u al  d e cisi o n ” it 

w as  vit al i nf or m ati o n  a v ail a bl e t o t h e  Pl ai ntiffs  as  a f a ct or t o  b e  c o nsi d er e d r e g ar di n g t h e li k eli h o o d 

t h at t h eir  c as e  w o ul d s u c c e e d,  or  e v e n  pr o c e e d,  o n its  m erits.  I n t h e f a c e  of  a s u bst a nti al  off er  of 

j u d g m e nt, Pl ai ntiffs i g n or e d t h at i nf or m ati o n  at t h eir  p eril.  

T h r o u g h o ut  T his  C as e, t h e  Pl ai ntiffs I g n or e d  -  a n d  C o nti n u e t o I g n or e  –  C o ntr olli n g  N e v a d a  L a w 

  T hr o u g h o ut t h eir  O p p ositi o n,  Pl ai ntiffs st u b b or nl y  cli n g t o  a  stri n g  of irr el e v a nt f a cts  a n d t h eir 

c o nti n u e d r ef us al t o  a c c e pt t h e  cl e ar  pr e c e d e nt  of  N els o n  v.  H e er  t o  a v oi d t h e r e aliti es  of t his  c as e.  

T h e r e cir c ul ati n g  p u m ps r e pl a c e d  b y  a li c e ns e d  c o ntr a ct or i n  2 0 1 5  w er e  si m pl y n ot  a  c o n diti o n  w hi c h 

r eq uir e d  dis cl os ur e.   F urt h er, t h e y  w er e  n ot  p art  of t h e  U p o n or s yst e m  w hi c h  w as  ulti m at el y  d e e m e d 

d ef e cti v e i n l at e  2 0 1 7  or  e arl y  2 0 1 8  a n d r e q uir e d r e pl a c e m e nt.   T h e f e w  dr o ps  of  w at er s p ott e d i n t h e 

b as e m e nt  b at hr o o m  O N E  TI M E i n  2 0 1 5,  n e v er t o  b e s e e n  a g ai n,  c o ul d  c ert ai nl y  n e v er r e as o n a bl y 

f or m t h e  b asis f or  a  cl ai m li k e t h e  o n e  br o u g ht i n t his  c as e.   
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T h e  o nl y r el e v a nt  “l e a ks ”  ar e t h e t w o  w hi c h  o c c urr e d i n  2 0 1 7 :  t h e first l e a k ( F e br u ar y) w as 

r e p air e d  as  e vi d e n c e d  b y t h e i n v oi c e  att a c h e d t o Pl ai ntiff s’  c o m pl ai nt;  t h e s e c o n d l e a k ( N o v e m b er) 

w as  dis cl os e d i n  A d d e n d u m  4 A  a n d  wit h  t h at  k n o wl e d g e  Pl ai ntiffs  n e v ert h el ess  cl os e d  es cr o w.    

I n  T h eir  M oti o n, t h e  D ef e n d a nts  A m pl y  Est a blis h e d t h e  Br u n z ell   F a ct ors 

Pl ai ntiffs  ar g u e t h at  “t his  m att er  w as  n ot  diffi c ult t o  h a n dl e ”.   H o w e v er, t h at  c h ar a ct eri z ati o n 

b eli es t h e f a ct t h at  d ef e n s e  c o u ns el  h a d t o  pr e p ar e f or  a n d  p arti ci p at e i n  6 s e p ar at e  d e p ositi o ns  o v er 

t h e  p eri o d  of  o nl y  a  c o u pl e  of  w e e ks.   D uri n g t h at s a m e ti m e  Pl ai ntiffs  w er e  pr o d u ci n g t h o us a n ds  of 

p a g es  of  d o c u m e nts fr o m  m ulti pl e s o ur c es.   

Pl ai ntiffs   als o  i g n or e  t h e  i n h er e nt   diffi c ult y   of  liti g ati n g   a   c as e   w h er e  t h e   o p p ositi o n  is  

c o nst a ntl y  e v ol vi n g,  as it  w as i n t his  c as e.  I niti all y,  Pl ai ntiff s’  c o m pl ai n e d t h at  D ef e n d a nts f ail e d t o 

dis cl os e t h e  U p o n or  w arr a nt y iss u e.   T h e n t h at s wit c h e d t o  a f ail ur e t o  dis cl os e t h e  e arli er  2 0 1 7 l e a k 

w hi c h  e v e nt u all y  b e c a m e  a  g e n er al f ail ur e t o  dis cl os e iss u es fr o m  as f ar  b a c k  as  2 1 0 5.   Pl ai ntiffs  ar e 

c orr e ct t h at   Def e n d a nts  b eli e v e d t h e  c as e  w as  e asil y  a n al y z e d  u n d er  N els o n .   B ut  Pl ai ntiffs’ st u b b or n 

r ef us al t o  a c c e pt t h at f a ct  m a d e  d ef e n di n g t h e  c as e  m or e  diffi c ult t h a n it  n e e d e d t o  b e.    

  Pl ai ntiff s’  s u g g esti o n t h at  “ o n  S e pt e m b er  1 9  a n d  S e pt e m b er  2 0,  2 0 1 9  b ot h fir ms  w or k e d  o n 

t h e  affi d a vit  of  A ar o n  H a wl e y ” is i n  err or.   Aft er  Mr.  G alli h er  ass o ci at e d  a s  c o u ns el i n l at e  N o v e m b er 

2 0 1 9,  G alli h er  L e g al  P C  ass u m e d t h e r ol e  as l e a d  fir m, i n cl u di n g bill i n g t h e D ef e n d a nts.  I n cl u d e d  o n 

t h e first  billi n g  w as  w or k  c o m pl et e d  b y  Mr.  H o p ki ns i n  S e pt e m b er  w h e n  h e  w or k e d t hr o u g h  Mr. 

Y o u n g’s fir m.   Mr.  H o p ki ns  h as  w or k e d  Of  C o u ns el t o  b ot h fir ms  at  v ari o us  p oi nts i n t h e  c as e.   T h e 

cl ai m  p ut f ort h t h at  “ Mr.  H o p ki ns  c a n n ot  p ossi bl y  w or k f or  b ot h  N e v a d a l a w fir ms  at t h e s a m e ti m e 

a n d  b e  d e e m e d t o  h a v e  d o n e s o r e as o n a bl y i n t er ms  of ti m e  a n d  a m o u nt ” is  n o n -s e nsi c al.  Pl ai ntiffs’ 

ar g u m e nt is  a ki n  t o s a yi n g  a l a w y er  c a n  o nl y  w or k  o n  o n e  c as e  at  a ti m e.  F urt h er, it s u g g ests t h at 

m ulti pl e l a w y ers i n  o n e fir m  ar e  “ d o u bl e  billi n g ”  w h e n t h e y  w or k  t o g et h er  o n  a  c as e. 
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A  c ar ef ul r e vi e w  of t h e  bills s u b mitt e d  m a k es it  cl e ar t h at t h er e  w er e  n o i nst a n c es  of  “ d o u bl e 

billi n g ”   as  s u g g est e d   b y   Pl ai ntiff s.     T h e   d uti es   of   c o u ns el  f or  t h e   d ef e ns e   w er e   cl e arl y   d efi n e d  

i nt er n all y  a n d  c o or di n ati o n  b et w e e n  c o u ns el is  n ot t h e s a m e  as  “ d o u bl e  billi n g ”.   T his  ar g u m e nt s e e m s 

h y p o criti c al si n c e  at l e ast t hr e e l a w y ers fr o m  Pl ai ntiff s’ c o u ns el’s fir m  bill e d  o n t h e  c as e.   F urt h er,  all 

t hr e e l a w y ers  w h o  w or k e d  o n t his  c as e  o n t h e  d ef e ns e si d e  c h ar g e d  L E S S  p er  h o ur t h a n t h e  m ost j u ni or 

ass o ci at e   at   Bl a c k   &   L o b ell o   d es pit e  t h e  f a ct  t h at  t h e y  a v er a g e   m or e  t h a n   2 0   y e ars   of  liti g ati o n  

e x p eri e n c e  b et w e e n t h e m.   

Pl ai ntiffs  mis u n d erst a n d t h e  c h ar a ct eri z ati o n  of t h e  w or k  as  “ u n n e c ess ar y ”.  It  w as  u n n e c ess ar y 

fr o m t h e st a n d p oi nt t h at  Pl ai ntiffs  c as e  w as  d o o m e d  b y its f a cts,  a n d  n o  a m o u nt  of  dis c o v er y  w as 

g oi n g t o  c h a n g e t h os e f a cts.   H o w e v er,  o n c e  Pl ai ntiffs r ej e ct e d t h e  off er  of j u d g m e nt  a n d  c h ar g e d 

a h e a d  wit h  e xt e nsi v e  dis c o v er y,  d ef e ns e  c o u ns e l’ s  p arti ci p ati o n  b e c a m e  a b s ol ut el y r e q uir e d.   

F e es  Ar e  W arr a nt e d  U n d er  N R S  1 8. 0 1 0( 2)( b) 

  Pl ai ntiff s’  c h ar a ct eri z ati o n   of  t h e   h ol di n g  i n   Si n g er   v.   C h as e   M a n h att a n 2     is   gr ossl y  

misl e a di n g.  W hil e t h e  Si n g er  c o urt s p e cifi c all y  n ot es t h at t h e  d e cisi o n  u n d er r e vi e w  w as  n ot iss u e d 

p urs u a nt t o  N R S  1 8. 0 1 0( 2)( b) 3 , th e r e as o ni n g  cit e d t o i n  Pl ai ntiff s’  o p p ositi o n , i n cl u di n g r ef er e n c e t o 

C hi ef J usti c e  St eff e n’s  c o n c urr e n c e,  r el at es s ol el y t o r e q u ests f or f e es  br o u g ht  u n d er  N R S  1 8. 0 1 0( 2)( a) 

as  a  pr e v aili n g  p art y . B ut  D ef e n d a nts ’ r e q u est f or f e es  a n d  c osts si n c e i n c e pti o n  of s uit h er ei n is  cl e arl y 

br o u g ht  u n d er  N R S  1 8. 0 1 0( 2)( b)  w hi c h  pr o vi d es t h at  “t h e  distri ct  c o urt  m a y  m a k e  a n  all o w a n c e  of 

att or n e y's f e es t o  a  pr e v aili n g  p art y if it fi n ds t h at t h e  cl ai m  of t h e  o p p osi n g  p art y  " w as  br o u g ht  wit h o ut 

 
2  Si n g er  v.  C h a s e  M a n h att a n  B a n k ,  1 1 1  N e v.  2 8 9 ( N e v.  1 9 9 5). 
 
3  N R S  1 8. 0 1 0( 2)  pr o vi d es f or  a n  a w ar d  of  att or n e y's f e es i n t w o  cir c u m st a n c es  o nl y.  P ur s u a nt t o  N R S  1 8. 0 1 0( 2)( b) , t h e 
distri ct  c o urt  m a y  m a k e  a n  all o w a n c e  of  att or n e y's f e es t o  a  pr e v ail i n g  p art y if it fi n d s t h at t h e  cl ai m  of t h e  o p p o si n g 
p art y  " w as  br o u g ht  wit h o ut r e as o n a bl e  gr o u n d  or t o  h ar ass t h e  pr e v aili n g  p art y. " I n t his  c as e, t h e  distri ct  c o urt's 
j u d g m e nt i n cl u d e d  a n  e x pr ess fi n di n g t h at  a p p ell a nts'  cl ai m s  w er e  n ot  br o u g ht i n  b a d f ait h.  T h er ef or e, it is  a p p ar e nt t h at 
t h e  distri ct  c o urt  di d  n ot  a w ar d  att or n e y's f e es  p ur s u a nt t o N R S  1 8. 0 1 0( 2)( b) . Si n g er  v.  C h a s e  M a n h att a n  B a n k ,  1 1 1  N e v. 
2 8 9,  2 9 3 ( N e v.  1 9 9 5)  
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r e as o n a bl e  gr o u n d  or t o  h ar ass t h e  pr e v aili n g  p art y. "  ” Si n g er  v.  C h as e  M a n h att a n  B a n k ,  1 1 1  N e v. 

2 8 9,  2 9 3 ( N e v.  1 9 9 5).   S e e  als o  D ef e n d a nts ’ M oti o n f or  Att or n e ys ’ F e es  a n d  C osts  at  p a g e  1 4, li n e  1 0 

–  p a g e  1 6, li n e  1 4.    

  “I n  B er g m a n n ,  t his   c o urt  st at e d:   "I n   ass essi n g   a   m oti o n  f or   att or n e y's  f e es   u n d er  N R S 

1 8. 0 1 0( 2)( b) , t h e tri al  c o urt  m ust  d et er mi n e  w h et h er t h e  pl ai ntiff  h a d r e as o n a bl e  gr o u n ds f or its  cl ai ms. 

S u c h  a n  a n al ysis  d e p e n d s  u p o n t h e  a ct u al  cir c u m st a n c es  of t h e  c as e. . . . "  ”  S e m e nz a  v.  C a u g hli n 

C r aft e d   H o m es ,   1 1 1   N e v.   1 0 8 9,   1 0 9 5  ( N e v.   1 9 9 5).     H er e,  t h e  r e alit y  t h at   Pl ai ntiffs   h a d  a ct u al 

k n o wl e d g e  of t h e  v er y f a cts  w hi c h  d ef e at e d t h eir  cl ai m  at t h e ti m e  of fili n g t h e  c o m pl ai nt  est a blis h es 

t h at t h e  cir c u mst a n c es  h er e  w arr a nt  a n  a w ar d  of f e es  a n d  c osts  T h e  d e cisi o n t o  p urs u e t his  c as e  w h e n 

t h e  v er y  e vi d e n c e t h at  dis pr o v es it is  k n o w n t o  Pl ai ntiffs  at t h e ti m e  of fili n g –  a n d i n t his  c as e  e v e n 

att a c h e d t o t h e  c o m pl ai nt its elf  –  is  cl e ar  e vi d e n c e  of t h e fri v olit y  of t h e  cl ai m.  It is  a ct u all y  diffi c ult 

t o i m a gi n e  a  m or e  bl at a nt  e x a m pl e  of  a  “l a c k  of r e as o n a bl e  gr o u n ds ” f or  a l a ws uit t h a n  w h e n t h e  v er y 

all e g ati o ns i n t h e  c o m pl ai nt,  a n d t h e  d o c u m e nts  att a c h e d t o it,  ar e f at al t o t h e  Pl ai ntiffs’  c a us e.  

Pl ai ntiffs ’ ar g u m e nts t h at  t his  c as e  c a n  b e s eri o usl y  disti n g uis h e d fr o m N els o n  h a v e  n o  m erit.  

If  a n yt hi n g, t h e f a cts i n N els o n , w h er e  a  c a bi n  w as  virt u all y  d estr o y e d  b y  m aj or fl o o di n g  a n d r e q uir e d   

a  n e ar t ot al r e -b uil d,  w er e  m u c h  m or e  e gr e gi o us t h a n  a n y  p ossi bl e s et  of f a ct s i n t his  c as e  w h er e  mi n or 

l e a ks, f ull y r e p air e d  b y li c e ns e d  c o ntr a ct ors,  h a d  n o  m at eri al  eff e ct  o n t h e  v al u e  of  a  $ 3, 0 0 0, 0 0 0 l u x ur y 

h o m e.   If, u n d er  N e v a d a l a w , t h e s ell er i n N els o n  w as  n ot r e q uir e d t o  dis cl os e t h e  n e ar t ot al  d estr u cti o n 

of t h at  pr o p ert y  a n d t h e  c orr es p o n di n g  m assi v e r e- b uil d, t h e n  Pl ai ntiffs  c o ul d  h a v e  h a d  n o r e as o n a bl e 

b eli ef t h at  D ef e n d a nts  h er e  w er e  o bli g a t e d t o  dis cl os e  a  mi n or l e a k  w hi c h  w a s i m m e di at el y  dis c o v er e d 

a n d ti m el y r e p air e d t o li k e  n e w  c o n diti o n  b y  a li c e ns e d  c o ntr a ct or.   

  Pl ai ntiffs  a v er t h at t h e f e w  dr o ps  of  a  w at er s p ott e d i n t h e  b as e m e nt  b at hr o o m  o n  a si n gl e 

o c c asi o n i n  M a y  2 0 1 5  c o nstit ut es  “ cr e di bl e  e vi d e n c e ” t h at  D ef e n d a nts f ail e d t o  dis cl os e  a  c o n diti o n 

t h at   m at eri all y   aff e ct e d  t h e   v al u e   of  t his   $ 3, 0 0 0, 0 0 0. 0 0   h o m e,  t h us  j ustif yi n g  t h eir  fili n g   of  t h e  
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c o m pl ai nt i n t his  c as e .  S e e  O p p ositi o n  at  p a g e  2 2, li n e  2 0 -P a g e  2 3, li n e  5.   N ot wit hst a n di n g t h e 

u n c o ntr o v ert e d f a ct t h at  Pl ai ntiffs  di d n’t  b e c o m e  a w ar e  of t h os e  dr o ps  of  w at er  u ntil  m or e t h a n  a  y e ar 

aft er fili n g t h e  c o m pl ai nt, t h e  m er e  dis c o v er y  of  a f e w  dr o ps  of  w at er i n  a  b at hr o o m  d uri n g  a  h o m e 

i ns p e cti o n  d o es  n ot ris e t o t h e l e v el  of  a  c o n diti o n  m at eri all y  aff e cti n g t h e  v al u e  of t his  pr o p ert y.  

F urt h er,  Dr.  S w a ns o n t estifi e d t h at  h e r e p ort e d t h e fi n di n g  b y  his  h o m e i ns p e ct or t o t h e  b uil d er  a n d 

t h at,  d es pit e l o o ki n g f or it,  a li c e ns e d  pl u m b er  c o ul d  n ot i d e ntif y  a l e a k i n t h e  ar e a.   A d d e d t o t h at is 

Dr.  S w a ns o n’s t esti m o n y t h at i n t h e  e ns ui n g  2  ½  y e ars  h e  us e d t h at  b at hr o o m r e g ul arl y  a n d  n e v er s a w 

e vi d e n c e  of  a l e a k  as  w ell  as t h e f a ct t h at  Pl ai ntiffs t h e ms el v es  h a v e  h a d  p os s essi o n  f or  m or e t h a n t w o 

y e ars  a n d  h a v e  n ot  pr es e nt e d  a n y  e vi d e n c e  of  a n  u nr e p air e d l e a k  at t h at l o c ati o n.   T h es e f a cts  d o  n ot 

c o nstit ut e  “ cr e di bl e  e vi d e n c e ” t h at t h er e  h as  b e e n  a n  u nr e p air e d ( a p p ar e ntl y i n visi bl e) l e a k i n t h e 

b as e m e nt  b at hr o o m f or  5  y e ars  w hi c h  h as  m at eri all y  aff e ct e d t h e  v al u e  of t h e  pr o p ert y.   R at h er, it is 

t h e sli m m est  of  pr o b a biliti es,  wit h  n o f a ct u al  b asis, r e pr es e nti n g  a  H ail  M ar y  b y t h e  Pl ai ntiffs t o j ustif y 

t h eir st u b b or n  pr os e c uti o n  of t his  c as e  wit h o ut  a n y  cr e di bl e  e vi d e n c e t o s u p p ort it.  

D ef e n d a nts  ar e  E ntitl e d t o  F e es  a n d  C osts  as  t h e  Pr e v aili n g  P art y  

  Pl ai ntiffs  c a n n ot  ar g u e  D ef e n d a nts  di d  n ot  pr e v ail  in t his  c as e.  Y et,  Pl ai ntiffs  cit e t o  th e  1 9 9 7 

N e v a d a   S u pr e m e   C o urt   d e cisi o n  i n  t h e   c as e   of   P ar o di   v.   B u d etti   f or  t h e   pr o p ositi o n  t h at  si n c e  

D ef e n d a nts  h er ei n  di d   n ot r e c ei v e  a  m o n e y j u d g m e nt t h e n t h e y  ar e  n ot t h e  pr e v aili n g  p art y.   B ut P ar o di  

d o es n’t s a y t h at  at  all.  It is  cl e ar t h at t h e r e as o n t h e  S u pr e m e  C o urt  d e ci d e d  P ar o di  w as  b e c a us e it 

r e pr es e nt e d  a  c as e  of fir st i m pr essi o n  wit h r es p e ct t o t h e iss u e  of  m ulti pl e  c o ns oli d at e d  c as es  wit h 

v ari a bl e   o ut c o m es.     T h at  is   n ot  t h e   c as e   h er e.     U n d er   Pl ai ntiffs’  r e as o ni n g  it   w o ul d   b e   virt u all y  

i m p ossi bl e f or a  d ef e n d a nt t o  e v er  b e  a  “ pr e v aili n g  p art y’ si n c e  a  d ef e ns e  v er di ct  or  d e cisi o n r ar el y 

i n cl u d es  a  m o n e y j u d g m e nt.     
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  B ut   m a n y   c as es   h a v e   a w ar d e d   c osts  t o   a   pr e v aili n g   d ef e n d a nt.    I n  t h e   m att er   of   C o k er 

E q ui p m e nt  C o.  v.  Witti g ,  3 6 6  F.  A p p' x  7 2 9 ( 9t h  Cir.  2 0 1 0), t h e  Ni nt h  Cir c uit  affir m e d  a n  a w ar d  of 

c osts  u n d er  N R S  1 8. 0 2 0 t o  a  d ef e n d a nt  w h o  h a d  pr e v ail e d  o n s u m m ar y j u d g m e nt. 

  I n  N e v a d a,  ev e n t hir d -p art y  d ef e n d a nts  m a y r e c o v er t h eir  c osts  aft er  pr e v aili n g  o n s u m m ar y 

j u d g m e nt. C o p p er  S a n ds  H o m e o w n ers  Ass' n, I n c.  v.  Fl a mi n g o ,  9 4  Lt d.  Li a b.,  3 3 5  P. 3 d  2 0 3 ( N e v. 

2 0 1 4).   

E v e n   a   v ol u nt ar y   disi miss al   b y   a   pl ai ntiff   m a y   c o nf er   “ pr e v aili n g   p art y ”  st at us   u p o n   a  

d ef e n d a nt f or t h e  p ur p os es  of  N R S  1 8. 0 2 0 tr e at m e nt.   1 4 5  E.  H ar m o n II  T r.  v.  R esi d e n c es  at  M G M 

Gr a n d -  T o w er  A  O w n er s'  Ass' n ,  1 3 6  N e v.,  A d v a n c e  O pi ni o n  1 4 ( N e v.  A pr.  2,  2 0 2 0).  I n t h at  v er y 

r e c e nt  c as e t h e  N e v a d a  C o urt  of  A p p e als  h el d t h at t h e  v ol u nt ar y  dis miss al  b y t h e p l ai ntiff i n t h e f a c e 

of  a  dis p ositi v e  m oti o n  w hi c h  w as li k el y t o  b e  gr a nt e d   “ w as s u bst a nti v el y  a j u d g m e nt  o n t h e  m erits. 

A c c or di n gl y, t h e  [ d ef e n d a nt]  was t h e  pr e v aili n g  p art y f or  p ur p os es  of  N R S  1 8. 0 1 0( 2)  a n d  1 8. 0 2 0.  ” 

I d. at  1 0 ( N e v.  A pr.  2,  2 0 2 0) 

   U n d er  t h e   cir c u mst a n c e s   of  t his   c as e  t h er e   c a n   b e   n o   q u esti o n  t h at   D ef e n d a nts   ar e  t h e  

“ pr e v aili n g  p art y ”  a n d  ar e  e ntitl e d t o  c osts  a n d f e e s  u n d er  N R S  1 8. 0 1 0( 2)  a s  w ell  as  1 8. 0 2 0.  

C O N C L U S I O N  

P urs u a nt t o  N R S  1 8. 0 2 0 , D ef e n d a nts  m ust  b e  a w ar d e d t h eir  c osts i n c urr e d i n t h e  a m o u nt  of 

$ 6, 4 2 7. 2 6 .   P urs u a nt t o  N R S  1 8. 0 1 0( 2)( b)  D ef e n d a nts s h o ul d  b e  a w ar d e d t h eir  att or n e y’s f e es i n c urr e d  

si n c e t h e i n c e pti o n  of t hi s  c as e i n t h e  a m o u nt  of  $ 8 2, 0 2 1. 5 0.  I n t h e  alt er n ati v e,  p urs u a nt t o  N R C P  6 8 

D ef e n d a nts s h o ul d  b e  a w ar d e d t h eir  att or n e y’s f e e s  a c cr u e d  si n c e  D e c e m b er  1 1,  2 0 1 9 i n t h e  a m o u nt 

/ / / 

/ / / 

/ / / 

/ / / 

J A 0 0 2 2 8 2
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 of  $ 3 9, 4 4 7. 0 0.  

  D A T E D t his  2 n d  d a y  of J u n e  2 0 2 0. 
 
                    G A L LI H E R  L E G A L  P. C.  
 
                    /s/  J effr e y  L.  G alli h er 
                    J effr e y G alli h er,  Es q. 
                      N e v a d a  B ar  N o.  8 0 7 8 
                     1 8 5 0  E.  S a h ar a  A v e.,  S uit e  1 0 7 
                      L as  V e g as,  N V  8 9 1 0 4 
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C E R T I FI C A T E  O F  M AI LI N G  

   I  H E R E B Y  C E R TI F Y t h at,  o n t h e 3r d   d a y  of J u n e  2 0 2 0  a n d  p urs u a nt t o  N R C P  5( b), I c a us e d  

t h e f or e g oi n g R E P L Y I N  S U P P O R T  O F  M O TI O N  F O R  A T T O R N E Y S  F E E S  A N D  C O S T S  t o 

b e s er v e d  u p o n t h e f oll o wi n g t hr o u g h t h e  C o urt ’s  el e ctr o ni c fili n g s yst e m : 

 
R ust y  Gr af,  Es q. 
S h a n n o n  M.  Wils o n,  Es q. 
1 0 7 7 7  W est  T w ai n  A v e n u e,  3r d  Fl o or 
L as  V e g as,  N e v a d a  8 9 1 3 5  
r gr af @ bl a c kl o b ell o.l a w 
s wils o n @ bl a c kl o b ell o.l a w 
 
 

/s/  Ki m al e e  G ol dst ei n 
A n  e m pl o y e e  of  G alli h er  L e g al  P C  
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P a g e  2 6 4
· 1 ·  ·  ·  ·  ·  ·  · V i d e o  t e l e c o n f e r e n c e  d e p o s i t i o n  o f  T O D D

· 2 ·  · S W A N S O N ,  M . D . ,  V o l u m e  2 ,  s t e n o g r a p h i c a l l y  t a k e n  a t
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