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ORD 
Rusty Graf, Esq. 
Nevada Bar No. 6322 
Shannon M. Wilson, Esq. 
Nevada Bar No. 13988 
BLACK & LOBELLO 
10777 West Twain Avenue, 3rd Floor 
Las Vegas, Nevada 89135 
Telephone: (702) 869-8801 
Facsimile: (702) 869-2669 
E-mail: rgraf@blacklobello.law 
E-mail: swilson@blacklobello.la w 
Arrorneys for Plaint((f 

Electronically Filed 
4!1812019 12:16 PM 
Steven D. Grierson 

~~a.au~~ ... ......., 

DISTRICT COURT 

CLARK COUNTY, NEV ADA 

JOSEPH FOLINO, an individual and NICOLE CASE NO.: A-18-782494-C 
FOLINO, an individual, DEPT. NO.: XX[V 

Plaintiff, 
v. 

TODD SWANSON, an individual; TODD 
SWANSON, Trustee of the SHIRAZ TRUST; 
SHIRAZ TRUST, a Trust of unknown origin; 
L VONS DEVELOPMENT, LLC, a Nevada 
limited liability company; DOES I through X; 
and ROES I through X, 

Defendants. 

ORDER ON DEFENDANTS' MOTION TO 
DISMISS AND/OR MOTION FORMORE 
DEFINITE STATEMENT; 
COUNTERMOTION TO AMEND THE 
COMPLAINT 

This matter came before the Court for hearing on tile 91
h day of April, 2019, for 

Defendants' Motion to Dismiss Pursuant to NRCP 12(b)(5), by and through their counsel, 

Christopher M. Young, Esq., and for Plaintiff's Opposition and Countermotion to Amend the 

Complaint by and through their counsel, Rusty Graf, Esq. 

The Court, having reviewed the Motion, the Plaintiffs' Opposition and Countennotion to 

Amend Complaint, the Defendant's Reply, and examined all pleadings, exhibits, and documents 

on file in this action, finds and orders as follows: 
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ORDER 

IT IS HEREBY ORDERED, ADJUDGED, AND DECREED that the Plaintiffs' 

Countermotion to Amend the Complaint is GRANTED, and Plaintiffs shall file the proposed 

amended complaint attached to its Countermotion to Amend the Complaint, and the Defendants 

shall have thi1ty (30) from the date of the filing of the Amended Complaint within which to 

answer or otherwise plead. 

IT JS SO ORDERED. 

DATED this 11 day of_,,__...-"-----'+->f-+-1'-+' 20 19. 

Approved as to form and content: 

BLACK & L0l3ELLO /·1' 
,,/ ,,·//' 

,-,/" ,,..,, 
RUStY yRAF, ESQ. / 
Nevad(Bar No. 6322 // 
10777 West Twain A~1 

enue, Third Floor 
Las Vegas, Nevada 8 135 
Alforneysfor Plaintifj 

Approved as to form and content: 

CHRISTOPHER M. YOUNG, PC 

CH STOPHEI).'. YOUNG, ESQ. 
Nevada Bar l',J6. 7 o 1 
2460 ProfessibT'ial Cou1t #200 
Las Vegas, NV 89128 
Attomey for Defendant Todd Swanson 

RT JUDGE JAMES CROCKETT 
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ORD 
Rusty Graf, Esq. 
Nevada Bar No. 6322 
Shannon M. Wilson, Esq. 
Nevada Bar No. 13988 
BLACK & LOBELLO 
10777 West Twain Avenue, 3rd Floor 
Las Vegas, Nevada 89135 
Telephone: (702) 869-8801 
Facsimile: (702) 869-2669 
E-mail: rgraf@blacklobello.law 
E-mail: swilson@blacklobello.law 
Attorneys for Plaintiff 
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4/18/201912:16 PM 
Steven D. Grierson 
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DISTRICT COURT 

CLARK COUNTY, NEVADA 

JOSEPH FOLINO, an individual and NICOLE CASE NO.: A-18-782494-C 
FOLrNO, an individual, DEPT. NO.: XXIV 

Plaintiff, 
V. 

TODD SWANSON, an individual; TODD 
SWANSON, Trustee of the SHIRAZ TRUST; 
SHIRAZ TRUST, a Trust of unknown origin; 
L VONS DEVELOPMENT, LLC, a Nevada 
limited liability company; DOES I through X; 
and ROES I through X, 

Defendants. 

ORDER ON DEFENDANTS' MOTION TO 
DISMISS AND/OR MOTION FOR MORE 
DEFINITE STATEMENT; 
COUNTERMOTION TO AMEND THE 
COMPLAINT 

This matter came before the Court for hearing on the 9t1, day of April, 2019, for 

Defendants' Motion to Dismiss Pursuant to NRCP 12(b)(5), by and through their counsel, 

Christopher M. Young, Esq., and for Plaintiff's Opposition and Countermotion to Amend the 

Complaint by and through their counsel, Rusty Graf, Esq. 

The Court, having reviewed the Motion, the Plaintiffs' Opposition and Countermotion to 

Amend Complaint, the Defendant's Reply, and examined all pleadings, exhibits, and documents 

on file in this action, finds and orders as follows: 
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ORDER 

IT IS HEREBY ORDERED, ADJUDGED, AND DECREED that the Plaintiffs' 

Countermotion to Amend the Complaint is GRANTED, and Plaintiffs shall file the proposed 

amended complaint attached to its Countermotion to Amend the Complaint, and the Defendants 

shall have thirty (30) from the date of the filing of the Amended Complaint within which to 

answer or otherwise plead. 

IT IS SO ORDERED. 

DATED this n day of-"-___.,.;~-~~'-;LJ...-1-'' 2019. 

Approved as to form and content: 

BLACK &:OB~r 
_/ ----

RUS"rY GRAF, ESQ. · 
Nevada'Bar No. 6322 
10777 West Twain , Third Floo 
Las Vegas, Nevada 8 
Aflorneysfor Plainti 

Approved as to form and content: 

CHRlSTOPHER M. YOUNG, PC 

YOUNG, ESQ. 
Nevada Bar Ji6. 7 61 
2460 Professi'onal Court #200 
Las Vegas, NV 89128 
Allorney for Defendant Todd Swanson 
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1 CHRISTOPHER M. YOUNG, ESQ. 
Nevada Bar No. 7961 

2 JAY T. HOPKINS, ESQ. 
Nevada Bar No. 3223 

3 CHRISTOPHER M. YOUNG, PC 
2460 Professional Court, #200 

4 Las Vegas, Nevada 89128 
Tel: (702) 240-2499 

5 Fax: (702) 240-2489 
cyoung@cotomlaw.com 

6 jaythopkins@gmail.com 
Attorneys for Todd Swanson, et al. 

7 

8 DISTRICT COURT 

9 CLARK COUNTY, NEV ADA 

Electronically Flied 
5/20/2019 3:57 PM I 
Steven D. Grierson I 

at:J~~ 

10 JOSEPH FOLINO, an individual and NICOL CASE NO.: A-18-782494--C 
FOLINO, an individual, DEPT. NO.: XXIV 

11 

12 

l3 

Plaintiff( s ), 

v. 

TODD SWANSON, an individual; TODD 
14 SWANSON, Trustee of the SHIRAZ TRUST; 

SHIRAZ TRUST, a Trust of unknown origin; 
15 LYON DEVELOPI\1ENT, LLC, a Nevad, 

limited liability company; DOES I through X; 
16 and ROES I through X, 

17 Defendant(s). 

BEARING REQUESTED 

DEFENDANT'S MOTION TO DISMISS PLAINTIFF'S 
FIRST AMENDED COMPLAINT 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Defendants, TODD SW ANSON, an individual; TODD SW ANSON, Trustee of the 

SHIRAZ TRUST; SHIRAZ TRUST, a Trust of unknown origin; LYON DEVELOPMENT, 

LLC, (hereinafter referred to as "Defendants") by and through its counsel of record Christopher 

M. YoWlg, Esq., and JAY T. HOPKINS of the Jaw fum of Christopher M. Young, P.C., hereby 

submits the following motion seeking dismissal of Plaintiff' s First Amended Complaint. 

I II 

I II 

Ill 
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This motion is made and based upon the pleading and papers on file, together with the 

following Points and Authorities with exhibits and the arguments at the hearing. 

DATED this JDfh-day of May, 2019. 

TO: 

Respectfully Submitted, 

M. YO - NG,PC 

CHRI TOPHE . YOUNG, ESQ. 
Nevada Bar No. 7961 
JAY T. HOPKINS, ESQ. 
Nevada Bar No. 3223 
2460 Professional Court, Suite 200 
Las Vegas, Nevada 89128 
cvoung@cotomlaw.com 
j aythopkins@gmail.com 
Attorneys for Todd Swanson, et al. 

NOTICE OF MOTION 

TO ALL INTERESTED PARTIES AND THEIR COUNSEL: 

PLEASE TAKE NOTICE that the undersigned will bring the foregoing Motion on for 

hearing on the _ day of ______ , 2019, at the hour of __ am./p.m. or as soon 

thereafter as counsel may be heard, in the Eighth Judicial District Court, Department XXIV, 

Courtroom 
, ./-~ 

DATED this ~ D - day of May, 2019. 

Respectfully Submitted, 

CH t i TOP • M . YOUNG, ESQ. 
Nevada Bar o. 7961 
JAY T. HOPKINS, ESQ. 
Nevada Bar No. 3223 
2460 Professional Court, Suite 200 
Las Vegas, Nevada 89128 
cyoung@cotomlaw.com 
jaythopkins@gmail.com 
Attorneys for Defendant Clark County Nevada 
Department of Aviation 
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1 L 

2 INTRODUCTION 

3 The Plaintiffs' First Amended Complaint asserts seven causes of action. None of 

4 Plaintiffs' claims can survive dismissal pursuant to N.R.C.P. 12(b)(5). The Plaintiffs were 

5 granted leave to cure pleading deficiencies in their original Complaint. However, the Plaintiffs' 

6 First Amended Complaint failed to cure any defects. In fact, the Plaintiffs' First Amended 

7 Complaint did not change - in any way - the allegations or claims raised in the original 

8 Complaint. Instead, the Plaintiff'S simply added a Seventh Cause of Action for Piercing the 

9 Corporate Veil/Alter Ego. 

10 The Plaintiffs' First Amended Complaint must be dismissed in its entirety, for the reasons 

11 discussed below. 

12 II. 

13 ARGUMENT SUMMARY 

14 The Plaintiffs assert one wrong - the Defendants' failure to disclose a water leak during 

15 the sale of Defendants' home, purportedly concealing systemic plumbing defects. Nevada law 

16 provides a statutory remedy for failure to disclose a defect or condition of the property in a real 

17 estate transaction. See NRS § 113 .100 et seq. This claim is asserted in the Plaintiffs' Fourth 

18 Cause of Action. The statute preempts the Plaintiffs' other claims and provides the Plaintiffs 

19 with their sole remedy. See e.g. Calloway v. City of Reno, 116 Nev. 250, 993 P.2d 1259 (2000), 

20 citing Casa Clara v. Charley Toppino and So-ns, 620 So. 2d 1244, 1247 (Fla. 1993) ("[t]here are 

21 protections for homebuyers ... such as statutory remedies, the general warranty of habitability, 

22 and the duty of sellers to disclose defects, as well as the ability of purchasers to inspect houses 

23 for defects.") Because the Plaintiffs have a statutory remedy under NRS Chapter 113, their other 

24 claims are redundant and should be dismissed. 

25 Nonetheless, as discussed below, not even NRS Chapter 113 provides a remedy for the 

26 Plaintiffs. The water leak which the Plaintiffs' claim was evidence of a systemic plumbing 

27 problem, was repaired long before the purported non-disclosure. Under Nevada law, the repair 

28 of the previous water leak negates damages and Defendants' duty to disclose. On this basis, the 
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1 Plaintiffs' statutory remedy under NRS Chapter 113 fails. 

2 As discussed in detail below, assuming this Court does not grant an outright dismissal 

3 based on NRS Chapter 113, each of the Plaintiffs' seven claims fail for independent reasons. 

4 First Clai111: Fraud 

5 The Plaintiffs' first claim is for fraud. However, their pleading does not contain the 

6 specificity required by N.RC.P. 9(b). Since the Plaintiffs have already had a court-ordered 

7 opportunity to amend their fraud allegations, but failed to plead fraud with specificity, dismissal 

8 is appropriate. 1 

9 Sec011d Claim: Neg/ige11t Misrepresentation 

10 Although not pied as a breach of contract action, the Plaintiffs' case is limited to 

11 economic damages. The economic loss doctrine bars the Plaintiffs' second claim for negligent 

12 misrepresentation. 

13 Third Claim: Violation of tl,e Nevada Deceptive Trade Practices Act 

14 The third claim is for violation of Nevada's Deceptive Trade Practices Act (DTPA). 

15 However, the DTPA does not apply to this case. Although the Nevada Supreme Court has 

16 footnoted that the DTP A applies in a narrow context relating to real estate "bait and switch" loan 

17 transactions, in this case, the DTPA does not apply. 

18 Fourth Claim: NRS Cl,apter 113 

19 The fourth claim is for violation of NRS Chapter 113.100, which provides the statutory 

20 remedy for alleged failure to disclose known defects. The First Amended Complaint and its 

21 accompanying exluoits together show the Defendants did not breach a duty to disclose the 

22 previous water leak. Under Nevada law, when the Defendants fixed the previous water leak, the 

23 Defendants' duty to disclose the leak was extinguished. 

24 Fifth Claim: Civil RICO 

25 

26 

27 

28 

1 In response to an earlier filed Motion to Dismiss and/or Motion for More Definite Statement, 
which in part asserted that the Plaintiffs failed to properly plead fraud, the Plaintiffs requested 
leave to amend. The Court delayed consideration of the Defendants' motion but allowed the 
Plaintiffs to file a First Amended Complaint. The Plaintiffs did not add any additional specifics, 
or otherwise bolster their fraud claims. 
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1 The fifth claim is for Civil RICO, but contains none of the elements required for a Civil 

2 RJCO Claim. In addition, the fraud allegations in the fifth claim, like the first claim, are not 

3 specifically pled. 

4 Seventh Claim: Individual Liability and Alter Egn2 

5 The Plaintiffs name Todd Swanson as an individual defendant. As the Plaintiffs properly 

6 allege, the Defendants signed all agreements as "Todd Swanson, Co~trustee Shiraz Trust, 

7 Manager of Lyons Development, LLC." At all times, Dr. Swanson acted in a representative 

8 capacity and the transaction was, from its inception, between the Folinos and Lyons 

9 Development, LLC. As such, Dr. Swanson, in his individual capacity, should be dismissed from 

1 O this action. 

11 Io an attempt to cure the deficiencies contained in their initial pleading, the Plaintiffs' 

12 First Amended Complaint asserted a Seventh Cause of Action for Alter Ego. However, the 

13 benchmarks for an alter ego claim are not properly pied, and that claim fails under N .R.C.P. 

14 12(b)(5). 

l 5 Plaintiffs' P1111itive Damages Allegations 

16 The Plaintiffs' punitive damages allegations are not supported by the pleadings. With the 

17 exception of generally alleging the collective Defendants acted willfully, fraudulently, 

18 maliciously and oppressively, the Plaintiffs fail to plead any facts supporting entitlement to 

19 punitive damages. All allegations asserting punitive conduct and Plaintiffs' prayer for punitive 

20 damages, should be dismissed. 

21 ID. 

22 BACKGROUND 

23 On October 9, 2018, the Plaintiffs, Joseph and Nicole Folino (the "Folinos"), sued four 

24 Defendants: Todd Swanson, an individual; Todd Swanson, Trustee of the Shiraz Trust; Shiraz 

25 Trust; and Lyons Development, LLC. The dispute emanates from a November 21, 2017 

26 

27 

28 

2 The Plaintiffs' sixth claim is for Respondeat Superior. Defendants agree that if there is any 
liability, it is limited to the Shiraz Trust and/or Lyons Development, LLC. But, as discussed 
below, the punitive damages allegations in the sixth claim should be stricken. 
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I Residential Purchase and Sale Agreement (PSA) in which the Folinos were the Buyers and 

2 Lyons Development, LLC was the Seller. 

3 The gist of the Folinos' lawsuit is that ''the Defendants" failed to disclose "defects in the 

4 plumbing system. Specifically, in support of their seven causes of action, the Plaintiffs' claim the 

5 Defendants intentionally and/or negligently checked the "no" box on the Seller' s Real Property 

6 Disclosure Form (SRPD) regarding "(p]revious or current moisture conditions and/or water 

7 damage." 

8 As discussed herein, the Plaintiffs have already had the opportunity to attempt to cure 

9 their pleading deficiencies. However, all claims in their First Amended Complaint fail to state a 

10 claim upon which relief can be granted for the reasons discussed below. 

11 IV. 

12 ARGUMENT 

Standards for Dismissal 13 A. 

14 Although the allegations in the Folinos' Complaint must be accepted as true, dismissal is 

15 proper if their Complaint "fails to state a claim upon which relief can be granted." N .R.C.P. 

16 12(b)(5). Under Rule 12(b)(5) standards, the trial court may dismiss the complaint only if it 

17 appears to a certainty that a plaintiff can prove no set of facts which would entitle him to relief. 

18 Bergmann v. Boyce, 109 Nev. 670, 856 P.2d 560 (1993). While courts consider all factual 

19 assertions in the complaint to be true and draw all reasonable inferences in favor of the plainti:ff: 

20 to survive dismissal, a complaint must contain "some set of facts which, if true, would entitle the 

21 plaintiff to relief." In re Amerco Derivative Litig., 127 Nev.196, 252 P.3d 681 (2011). 

22 An N.R.C.P. 12(b)(5) motion must be granted if the plaintiff cannot recover under the 

23 facts set forth in the complaint. Morris v. Bank of America, 110 Nev. 1274, 1277, 886 P.2d 454, 

24 457 (1994) (emphasis added). While Nevada is a notice pleading state, the complaint must set 

25 forth sufficient facts to establish all necessary elements of a claim for relief. Hay v. Hay, 100 

26 Nev. 196,678 P.2d 672 (1984) (emphasis added). 

27 N.RC.P. Rule 9(b) sets a higher pleading standard for fraud-based allegations. Fraud 

28 allegations must be pled with particularity. Rocker v. KPMG UP, 122 Nev. 1185, 1192, 148 
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I P.3d 703, 707-708 (2006), citing Ivory Ranch. Inc. v. Quinn River Ranch, Inc. 101 Nev. 471, 

2 472-73, 705 P .2d 673, 675 (1985). ''To plead with particularity, plaintiffs must include in their 

3 complaint 'averments to the time, the place, the identity of the parties involved, and the nature of 

4 the fraud."' Rocker, 122 Nev. at 1192, 148 P.3d at 707-708. See also Kearns v. Ford Motor Co., 

5 567 F.3d 1120, 1125-1127 (9th Cir. 2009) (upholding disntissal of nondisclosure-based fraud 

6 claim that were "couched in general pleadings"); Franco v. Fannie Mae, 2011 U.S. Dist. LEXIS 

7 51795 *14-16 (D. Haw. May 13, 2011) (dismissing concealment-based fraudulent 

8 misrepresentation claim for failing to plead "who, what, where, when, and how"); and Lazar v. 

9 Superior Court, 909 P.2d 981, 989 (Cal. App. 1996) {Plaintiffs "must allege the names of the 

IO persons who made the allegedly :fraudulent representations, their authority to speak, to whom 

11 they spoke, what they said or wrote, and when it was said or written.") 

12 The heightened pleading requirement "is intended to provide the defendants with 

13 adequate notice of the specifics of the claims against them." Rocker, supra. Requiring detailed 

14 fraud-based allegations makes sense because requiring detailed facts permits the defendants to 

15 actually "defend against the charge and not just deny that they have done anything wrong." Id. 

16 B. The Folinos Failed to Plead Fraud with Particularity 

17 Under Plaintiffs' theory, a fraud claim is estabiished every time a Buyer alleges a Seller 

18 checked the wrong box on the SRDF. But that is not the law in Nevada."[t]o state a claim for 

19 fraud, a plaintiff must allege three factors: (1) a false representation by the defendant that is 

20 made with either knowledge or belief that it is false or without sufficient foundation; (2) an intent 

21 to induce another's reliance; and (3) damages that result from this reliance." See Nelson v. Heer, 

22 123 Nev. 217, 163 P .3d 420,426 (2007), citingN.R.C.P. 9(b). As noted above, these elements 

23 must be alleged ''with particularity." Id 

24 The Plaintiffs failed to comply with N.R.C.P. 9(b). First, there are no specific allegations 

25 concerning the time or place of the Defendants' purportedly false representations. The only 

26 reference to any representation at a specific time is 116 of the First Amended Complaint. (See 

27 First Amended Complaint i116 at 3:23-26). The reference simply identifies the date Defendant 

28 Lyons Development LLC signed the Seller's Real Property Disclosure Fonn ("SRPD"). The 

7 of21 
JA000472 



2 
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6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Folinos then conclude that "[t]he SRPD executed by Swanson"3 failed to infonn the Folinos 

"regarding any problems or defects in the plumbing system," and that the SRPD failed to provide 

a description of any water event. .. . " (See First Amended Complaint ,r17 at 3:27-28, 4:1-2 & 

,fl 8 at 4:3-5). 

Second, the Folinos fail to allege the identity of the parties involved. Instead, the Folinos 

lump all Defendants together and generally allege fraudulent actions by "the Defendants, and 

each of them" and claim fraudulent acts were committed by the collective Defendants "by and 

through themselves and their employees and/or agents." (See First Amended Complaint ,r43 at 

14-16). A required component of identifying the actors is identifying which specific defendant 

acted to induce the plaintiff to rely on the purportedly fraudulent statement. See Jordan v. Slate 

ex rel. Dept. of Motor Vehicles and Pub. Safety, 141 Nev. 44, 75, 110 P.3d 30, 52 (2005). 

Simply referring to the Defendants as a group or alleging fraud by employees or agents is not 

enough to satisfy Rule 9(b ). 

Third, the Folinos do not specifically describe "the nature of the fraud." The Folinos 

generally allege wrongdoing, but no fraudulent actions are specifically described. The Folinos' 

allegations speak in terms of "failure to disclose," but they do not identify any actions alleging 

intent to deceive. 

The only allegations regarding wrongdoing are the Folinos' unsupported, conclusory 

claims. For instance, in their General Allegations, the Folinos state that the plumbing defects 

"were known to the Defendants," that "[t)he Defendants chose not to inform the Plaintiffs," and 

that "[t]he Defendants knew or should have lmown of the duty to inform a purchaser of real 

property" of the defects. (See First Amended Complaint §38 at 5:27-28, §40 at 6:2-3 & §41 at 

6:4-8). These claims are insufficient to p lead a fraud claim. 

The only allegations in the fraud claim itself are, similarly, general and conclusory 

statements without any specific detail regarding the who, what, where and when components 

3 Preliminarily, the Folinos' allegation is a misstatement of fact based, on the Exhibits 
accompanying the Folinos' Complaint. The SRPD was not signed by "Swanson." It was signed 
in a representative capacity by "Todd V. Swanson, Co-Trustee., the Shiraz Trust, Manager, Lyons 
Development, LLC." (See First Amended Complaint, Exhibit 4 at p. 5). 
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1 required for a fraud claim. The following are examples of claims made in the Folinos' fraud 

2 claim: 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

the Defendants "communicated, by and through themselves and their employees 

and/or agents, on October 24, 2017 to the Plaintiffs (via the SRPD] that there 

were no defects in the house, the systems or the slructure." (See First Amended 

Complaint §43 at 6:14-16). The Folinos, however, do not detail any 

communications other than the SRPD; 

the Defendants "coerced" them to close on the property. However, the allegation 

contains no detail how the Defendants coerced them. (See First Amended 

Complaint §44 at 6: 17-19); 

the Defendants "purposefully and with intent to deceive" failed to identify known 

defects. But the Folinos do not describe any specifics regarding the Defendants' 

13 purpose or intent. (See First Amended Complaint §45 at 6:20-22); 

14 the Defendants ''made these intentional misrepresentations on the SRPD" and 

15 intended by their false representations "to induce" the Folinos to close on the 

16 property. (See First Amended Complaint §46 at 6:23-35 & §47 at 6:25-26). 

17 There are, however, no specifics regarding how they were induced by the 

18 purportedly false statement(s). 

19 The Folinos' Civil RJCO claim also inadequately alleges fraud. Without detail, the 

20 Folinos allege the Defendants engaged in an ''unlawful purpose, aim and/or goal . . . to defraud 

21 the Plaintiffs out of their money." This general allegation docs not satisfy the requirements for 

22 pleading with specificity. 

23 The Court granted leave to permit the Plaintiffs to cure their pleading defects, but their 

24 First Amended Complaint is still deficient. Dismissal of the Plaintiffs' first claim for fraud and 

25 the allegations in the first and fifth claims is warranted. 

26 C. Second Claim - Negligent Misrepresentation 

27 The Plaintiffs' negligent mjsrcpresentation claim is barred by the economic loss doctrine. 

28 It is not disputed that the Plaintiffs' case is premised on one allegation: that the Defendants failed 
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1 to disclose a previous water leak that, as admitted by the Plaintiffs, was repaired long before the 

2 SRPD was completed. 

3 Refined to its essence, the Plaintiffs' case is one for breach of contract, although the 

4 Plaintiffs did not bring plead breach of contract. Nonetheless, their claim seeks damages to 

5 remedy the defect or condition they claim was not disclosed. In short, the Plaintiffs' claims are 

6 limited to economic damages and tort damages based on negligence are not allowed. 

7 Nevada's primary economic loss case is Calloway, supra. Under the economic loss 

8 doctrine "there can be no recovery in tort for purely economic losses." Calloway, 116 Nev. at 

9 256, 993 P.2d at 1263, citing American Law of Products Liability (3d) § 60:39 at 69 (1991). 

IO ''Purely economic loss is generally defined as 'the loss of the benefit of the user's bargain . . . 

11 including . .. pecuniary damage for inadequate value. the cost of repair and replacement of the 

12 defective product, or consequent loss of profits, without any claim of personal injury or damage 

13 to other property."' Id., American Law of Products Liability (3d) § 60:36, at 66. "The doctrine 

14 serves to distinguish between tort, or duty-based recovery, and contract, or promise-based 

15 recovery." Calloway, 116 Nev. at 258,993 P.2d at 1259, citing Seely v. White Motor Company, 

16 63 Cal. 2d 9, 403 P.2d 145, 45 Cal. Rptr. 17 (Cal. 1965). In concluding that the economic loss 

17 doctrine barred the plaintiffs' tort based recovery, the court concluded that "(i]f a house causes 

18 economic disappointment by not meeting a purchaser's expectations, the resulting failure to 

19 receive the benefit of the bargain is a core concern of contract, not tort, law." Calloway, 116 

20 Nev. at 258, 993 P.2d at 1266. The court stressed that a home-buyers contractual remedies, 

2 I together with their "power to bargain over price," provide adequate protection, "when compared 

22 with the mischief that could be caused by allowing tort recovery for purely economic losses.,, 

23 Calloway, 993 P.2d at 1266, 116 Nev. at 261. 

24 Privity of contract is required, and it is not disputed that privity exists in this case. In 

25 such cases, negligence-based claims are excluded, unless personal injuries are alleged, which 

26 they are not in this case. The Plaintiffs' claims are for economic losses relating to what the 

27 Plaintifts characterize as a "systemic" defect in the plumbing system. See e.g. Plaintiffs' First 

28 Am.ended Complaint at ,m 38 & 41. The damages sought by the Plaintiffs are to fix these 
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1 purportedly non-disclosed defects.4 The Plaintiffs' remedy is purely economic, and their 

2 negligent misrepresentation claim must be dismissed. 

3 D. The Folinos' Deceptive Trade Practices Act Claim Does Not Apply to this Case 

4 The Folinos' third claim consists of one allegation: 

5 Defendants and each of them, committed deceptive trade practices in violation of 
Nevada's Deceptive Trade Practices Act ('DPA"), including but not limited to, 

6 NRS §598.015(14) (sic) & (15)5, NRS §598.092(9) and NRS §598.0923(2), by 
failing to inform the Plaintiffs that there were known defects in the house being 

7 purchased by the Plaintiffs from the Defendants. 

8 (See First Amended Complaint if70 at 9:10-14). That is the entire substance of the Folinos' third 

9 claim. 

10 Nevada's state and federal district courts are divided on whether the DTPA applies to real 

11 estate transactions. In one isolated Nevada case, the Nevada Supreme Court rejected the 

12 Defendants' argument that the DTPA does not apply to real estate transactions.6 Betsinger v. 

13 D.R. Horton, 126 Nev. 162, 232 P.3d 433 (2010). However, the Betsinger case involved a 

14 dispute "involv[ing] a :financing 'bait and switch tactic' by a developer with regard to the interest 

15 rate offered to a home-owner." In contrast, the instant case is about a seller's failure to disclose a 

16 purported defect. "Bait and switch,, tactics are exactly the type of deception that the DTPA is 

17 designed to redress. 

18 The Nevada Federal District Courts have had many opportunities to consider whether 

19 NRS Chapter 598 applies to a real estate transaction like this one. According to rulings by the 

20 Nevada federal courts, Nevada's DTP A only applies to ''transactions for goods and services" and 

21 real estate transactions do not involve "goods and services." Harlow v. LSI Title Agency, Inc., 

22 2012 U.S. Dist. LEXIS 158852, *13 (D. Nev. 2012).7 

23 

24 

25 

26 

27 

28 

4 It is conceded by the Plaintiffs that the plumbing system was under warranty and was 
completely replaced, at no cost to the Folinos. 

s It appears the Plaintiffs' allegation is a typo, and that the Plaintiffs intended to assert violation 
ofNRS §598.0915. 
6 The Betsinger ruling is found in fn. 4 of the opinion, where the court stated: "we reject 
respondents' narrow interpretation of NRS Chapter 598 and conclude that this argument is 
without merit." 
7 See also Bank of N. Y. Mellon v. Christopher Cmtys. at Southern Highlands Golf Club 
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I The court in Harlow discussed the limitations of the Betsinger and discussed why 

2 Betsinger and its dicta regarding the DTP A do not apply to real estate transactions like this one. 

3 According to the court: 

4 Subsection 598.0915(15) is a catch-all provision stating it is a deceptive trade 
practice to '[k]nowingly make[ ] any other fa lse representation in a transaction.' 

5 Although §598.0915(15) is not specifically limited to transactions involving the 
sale or lease of goods or services, the plain language and overall organization of § 

6 598.0915 indicate that subsection fifteen, like the rest of the transactions 
enumerated in the statute, applies to transactions involving the sale or lease of 

7 goods or services. 

8 Id. 

9 

1l 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Here, the Folinos' DTPA claim fails because it seeks to apply the DTP A in a straight real 

estate transaction between a property owner and a buyer and does not involve "goods and 

services." The real estate sale in this case is outside the parameters of Nevada's DTPA. 

E. Plaintiffs' NRS Chapter 113 Violation Claim Fails 

As noted above, NRS §113.100 et seq. provides the Plaintiffs' sole remedy for failure to 

disclose. NRS §113.140 provides: 

Disclosure of unknown defect not required; form does not constitute warranty; 
duty of buyer and prospective buyer to exercise reasooable care. 

1. NRS § 113 .130 does not require a seller to disclose a defect io residential 
property of which the seller is not aware. 

2. A completed disclosure form does not constitute an express or implied 
warranty regarding any condition ofresidential property. 

3. Neither this chapter nor chapter 645 of NRS relieves a buyer or prospective 
buyer of the duty to exercise reasonable care to protect himself or herself. 

The Disclosure Form signed by the Defendants embodies the Nevada disclosure statutes, 

and the statutes are incorporated into the body of the Disclosure Form itself. NRS §113.140(1) 

states that "NRS § 113 .130 does not require a seller to disclose a defect in residential property of 

which the seller is not aware." What constitutes "awareness" or "knowledge" under the statute 

has been specifically defined by the Nevada Supreme Court. In Nelson v. Heer, supra, the Court 

- ---------(continued) 
Homeowners Ass 'n, 2018 U.S. Dist. LEXIS 49049 at *9-10 (D. Nev. March 23, 2018); Morris v. 
Green Tree Servicing, LLC, 2015 U.S. Dist. LEXIS 89416 at *15 (D. Nev. July 8, 2015) Baudoin 
v. Lender Processing Servs., 2012 U.S. Dist. LEXIS 85871 at *3 (D. Nev. June 21, 2012); 
Archer v. Bank of Am. Corp., 2011 U.S. Dist. LEXIS 148159 at *2 (D. Nev. Dec. 23, 2011). 
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1 ruled that "[t]be term 'aware' means 'marked by realization, perception, or knowledge." 

2 Utilizing this definition, the court stated that "the seller of residential real property does not have 

3 a duty to disclose a defect or condition which "materially affects the value or use of residential 

4 property in an adverse manner,' if the seller does not realize, perceive, or have knowledge of that 

5 defect or condition." Nelson, 163 P.3d at 425 (emphasis added). In addition, the co~ 

6 specifically adopted the rule that repairing damage negates a seller's duty to disclose because a 

7 repaired water leak ')lo longer constitute[s] a condition that materially lessen[s) the value of the 

8 property." Id. 

9 The Nelson case is very similar to this one and a brief discussion of its facts is warranted. 

10 In Nelson, the Nevada Supreme Court found that when an owner makes a repair, he has no duty 

11 to disclose. Nelson, 123 Nev. at 220, 163 P.3d at 423. In Nelson. a water pipe on the third floor 

12 of the owner's cabin "burst, flooding the cabin." Id. The property owner hired a general 

13 contractor, who repaired the broken water pipe. The leak, however, caused extensive water 

14 damage, requiring the owner to replace "flooring, ceiling tiles, several sections of wallboard, 

15 insulation, kitchen cabinets, bathroom vanities, kitchen appliances, and certain furniture." Id. At 

16 that time, the owner did not conduct any mold remediation. Id. 

17 Four years later, the owner listed the cabin for sale and completed a Nevada Real Estate 

18 Division SRPD form. The owner did not disclose the previous water damage. Without being 

19 informed of any water leaks, the buyer closed on the property. 

20 The buyer learned of the water damage after the sale when his homeowner's insurance 

21 was canceled. "The carrier cited the prior water damage as the cause of the cancellation." Id. 

22 The buyer received an $81,000 estimate for repairs. 

23 On appeal, the issue in Nelson was whether the seller had a duty to disclose the earlier 

24 damages. As noted above, the court found that the seller did not violate the disclosure rules 

25 because the earlier flood and water damages were repaired, and the seller could not have 

26 knowledge of a defect. Using the terms in the statute and the disclosure form, the court noted the 

27 seller was not aware of a "defect or condition" that "materia1ly lessened the value or use of the 

28 cabin" because the water damage was repaired and, therefore, the previous water problem did not 

13 of21 
JA000478 



1 have to be disclosed. Id. 

2 This case is exactly like Nelson. Here, the Plaintiffs allege the Defendants failed to 

3 disclose a water leak which occun-ed in February 2017, about 6 months before the Defendants 

4 made the October 24, 2017 disclosures. In support of their non-disclosure claim, the Plaintiffs 

5 attached invoices and warranties, Exhibits 8-11, to their First Amended Complaint. These 

6 exhibits show that, to the Defendants' knowledge, the leak had been repaired. As in Nelson, the 

7 Defendants could not have any "realization, perception or knowledge" of a defective condition 

8 because the prior water leak was fixed. This negates the Plaintiffs' allegations the Defendants 

9 had the "knowledge or belief' that answering "no" was a false statement. The Plaintiffs' fourth 

1 O claim should be dismissed. 

11 F. 

12 

The Folinos' Civil RICO Claim Fails as a Matter of Law 

The Plaintiffs' fifth claim is for civil RICO. The Folinos' claim raise the following 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

general allegations: 1) that the "Defendants, and each of them" acted with the "unlawful purpose, 

aim and/or goal .. . to defraud the Plaintiffs out of their money." (See First Amended Complaint 

,rs 1 at 11: J -5); and 2) that the collective Defendants "acted in concert," intending "to accomplish 

the unla~l objective of defrauding the Plaintiffs out of their personal property," by "using 

fraudulent and deceptive trade practices, without justification." (See First Amended Complaint 

~[82 at 11:6-10). These allegations fall far short of alleging a viable civil RICO claim. 

Nevada's anti-racketeering laws are codified at NRS §207.350 through NRS §207.520. 

The civil RICO elements are quite detailed and must be pled with particularity. Hale v. 

Burkhardt, 104 Nev. 632, 637-638, 764 P.2d 866, 869-70 (1988).8 "[T]hrcc conditions must be 

met: (1) the plaintiff's injury must flow from the defendant's violation of a predicate Nevada 

RICO act; (2) the injury must be proximately caused by the defendant's violation oftbe predicate 

act; and (3) the plaintiff must not have participated in the commission of the predicate act." 

Allum, 109 Nev. at 283, 849 P.2d at 299. ''The specificity required is that called for in a criminal 

indictment or information." Cummings v. Charter Hospital, 111 Nev. 639, 638, 764 P.2d 1137, 

8 See also Allum v. Valley Bank, 109 Nev. 280, 282-283, 849 P.2d 297, 298-299 (1993) 
(outlining the fonnal, detailed requirements to plead a civil RlCO claim with specificity). 
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1 869 (1995) (emphasis added). 

2 To comply with the above standards, the Folinos' fifth claim must allege that the 

3 Defendants "engag[ed] in at least two crimes related to racketeering." Id. The Folinos must also 

4 allege the crimes "have the same or sim.ilar pattern, intents, results, accomplices, victims or 

5 methods of commission, or are otherwise interrelated by distinguishing characteristics." Id. 

6 Further, "[a] civil RICO pleading must, in that portion of the pleading which describes the 

7 criminal acts that the defendant is charged to have committed, contain a sufficiently 'plain, 

8 concise and definite' statement of the essential facts such that it would provide a person of 

9 ordinary understanding with notice of the charges." Cummings, 111 Nev. at 646, 896 P.2d at 

10 1141. ''This means the complaint should provide information as to 'when, where [and] how' the 

11 underlying criminal acts occurred." Id. 

12 Here, analyzing the "particularity" requirements is not even necessary. Indeed, the 

13 Folinos' First Amended Complaint does not allege any of the elements for a civil RICO claim, 

14 let alone offer any specificity of the when, where and how regarding any criminal acts. The First 

15 Amended Complaint "does not state, in any detail, the circumstances surrounding the allegations, 

16 nor does it specify with particularity what conduct is complained of and when and where the 

17 conduct occurred." Id. at 646, 896 P .2d at 1141. Dismissal is warrdilted. 

18 G. "Todd Swanson, an Individual" Should Be Dismissed 

19 1. At All Times, Dr. Swanson Acted in a Representative Capacity 

20 The general rule is that an agent of an LLC can sign on behalf of the company and not be 

21 personally liable for the company's obligations. See NRS §86.371 ("[u)nless otherwise provided 

22 in the articles of organization or an agreement signed by the member or manager to be charged, 

23 no member or manager of any limited-liability company formed under the laws of this state is 

24 individually liable for the debts or liabilities of the company''). 

25 At all times, Dr. Swanson acted as the "Co-trustee, the Shiraz Trust, Manager of Lyons 

26 Development, LLC." "Todd Swanso°' an individual" was never a party to the transaction.9 The 

27 

28 
9 The typical format to avoid individual liability is to sign documents with the ''company name, 
individual's signature, individual's position." See e.g. Hubbard Family Trust v. TNT Land 
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1 transaction, from the start~ was between the Folinos and the owner of the property, Lyons 

2 Development, LLC. (See First Amended Complaint, Exhibit 7). None of the allegations tie Dr. 

3 Swanson, individually, to tbe alleged wrongful acts. Instead, the allegations are general 

4 averments that the collective "Defendants" committed the wrongful acts. 

5 Although the Folinos do not assert a breach of contract action, nobody disputes that this 

6 case emanates from a real estate purchase agreement between the Folinos and Lyons 

7 Development, LLC. All relevant transaction documents, which are attached to the Folinos' 

8 Complaint as exhibits, are executed by or in the name of Lyons Development, LLC or "Todd 

9 Swanson, Co-trustee, the Shiraz Trust, Manager, Lyons Development, LLC." These documents 

IO are the following: 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

I. 

2. 

3. 

4. 

5. 

6. 

The Residential Purchase Agreement. (See First Amended Complaint, Exhibit 1 at 
10) (signed by ''Todd Swanson, Co-trustee, the Shiraz Trust, Manager, Lyons 
Development"); 

Counter-Offer No. 2. (See First Amended Complaint, Exhibit 2) (referencing 
"Lyons Development, LLC as the Seller and signed by "Todd Swanson, Co
trustee"); 

Counter-Offer No. 1. (See First Amended Complaint, Exhibit 3) (signed by 
"Todd Swanson Co-trustee")· 

' ' 
Seller's Real Property Disclosure Form. (See First Amended Complaint, Exhibit 4 
at 5) (signed by "Todd Swanson, Co-trustee, the Shiraz Trust, Manager, Lyons 
Development"); 

Request for Repairs. (See First Amended Complaint, Exhibit 6 at 5) (signed by 
"Todd Swanson, Co-trustee, the Shiraz Trust, Manager, Lyons Development"); 

The Grant, Bargain and Sale Deed. (See First Amended Complaint, Exhibit 7 at 2) 
(Lyons Development, LLC is the Seller of the property, and the document is 
signed on behalf of Lyons Development, LLC by "Todd Swanson, Resource 
Trustee for the Shiraz Trust."); (See also Declaration of Value Form (which is the 
last page of Exhibit 7) which references Lyons Development, LLC as the Seller). 

As shown by all the transaction documents accompanying the Folinos' First Amended 

Complaint, Dr. Swanson was always acting in a representative capacity. The way be signed the 

documents as the Co-trustee of Shiraz Trust, Manager of Lyons Development LLC attests to that. 

----------(continued) 
Holdings, UC, 9 N.E.3d 411, 424 (Ohio App. 2014). To avoid personal liabiJjty, the agent must 
make third persons aware that he is an agent of the corporation and it is the corporation 
(principal) with which they are dealing, not the agent individually. Id. 
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1 Further, the Folinos executed the same docwnents - the PSA, the two counteroffers, the SRPD 

2 aclmowledgment, and the Request for Repairs - and are listed on the deed as the "Buyer" 

3 purchasing the home from ccLyons Development." The Folinos cannot claim they were not on 

4 notice that Dr. Swanson was acting on behalf of the owner of the property, Lyons Development, 

5 LLC. Dr. Swanson, an individual, should be dismissed from this case, with prejudice. 

6 2. The Plaintiffs' Piercing the Corporate Veil Allegations Fail 

7 Plaintiffs requested leave to amend, and their sole amendment was to add an alter ego 

8 claim. But the Plaintiffs' alter ego claim contains virtually none of the required elements for an 

9 alter ego claim. 

1 0 Members of corporation or LLCs are responsible only if the alleged wrongful acts were 

11 committed in an individual capacity. See Gardner v. Eighth 'Judicial Dist. Court of State, 405 

12 P.3d 651, 655, 133 Nev. Adv. Rep. 89 (2017). Alter ego must be established for liability to be 

13 imputed to the member. Id. "[A)lthough 'there is no litmus test for determining when the 

14 corporate fiction should be disregarded,' factors including: '{1) commingling of funds; (2) 

15 undercapitalization; (3) unauthorized diversion of funds; (4) treatment of corporate assets as the 

16 individual's own; and (5) failure to observe corporate formalities' may indicate the existence of 

17 an alter ego." See Pharmaplast S.A.E. v. Zeus Med. Holdings, UC, 2017 U.S. Dist. LEXIS 

18 36227 *9 (9th Cir. 2017). Here, none of these benchmarks are alleged by the Folinos. 

19 Under Nevada law, ''the party propounding the alter ego doctrine and attempting to pierce 

20 the corporate veil must establish the elements" to assert an alter ego claim. Lorenz v. Beltio, 

21 Ltd., 114 Nev. 795, 807, 963 P.2d 488, 496 (1998).10 There are three requirements for finding 

22 that the doctrines of alter ego and piercing the corporate veil apply: 

23 (1) The corporation must be influenced and governed by the person asserted to be its alter 

24 ego; 

25 (2) There must be such unity of interest and ownership that one is inseparable from the 

26 

27 

28 

10 The threshold question is whether the Nevada rules for corporations apply equally to trusts. 
Courts have ruled they likely do. See Trans.first Grp., Inc. v. Magliarditi, 2017 U.S. Dist. LEXIS 
80443 *14 (D. Nev. 2017). 
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1 other; and 

2 (3) The facts must be such that adherence to the fiction of separate entity would, Wlder 

3 the circwnstances, sanction a fraud or promote injustice. 

4 Lorenz , 114 Nev. at 807, 963 P.2d at 496. Here only the first element is present. However, the 

5 other two elements are not supported. 

6 a. There is No Unity of Interest 

7 Primarily and most importantly, "to pierce the corporate veil, the findings pointing to a 

8 unity of interest must have caused the plaintijj's injury. " Polaris Indus. Corp. v. Kaplan, 103 

9 Nev. 598, 602, 747 P.2d 884, 887 (1987). Here, presuming unity of interest, such purported 

10 unity did not cause the Plaintiffs' injuries. Indeed, there is no connection, at all, between the 

11 Plaintiffs' injuries and any pwported unity of interest. No discovery will change this fact. 

12 For the sake of argument, if Plaintiffs can clear the first hurdle, the courts may look to 

13 several other factors. 11 For instance, the courts may consider whether the trust is being used "as a 

14 mere shell . . . for . . . the business of . . . another corporation." Southwood v. Credit Card 

15 Solution, 2016 U.S. Dist. LEXIS 48039 *35 (D.N.C. 2016), citing N. Arlington Med. Bldg., Inc. 

16 v. Sanchez Const. Co., 86 Nev. 515, 522 n.3, 471 P.2d 240, 244 n.3 (1970). Here, the Shiraz 

17 Trust is not a mere shell, but acts as the manager of Lyons Development LLC. No discovery will 

18 change this fact. 

19 Next, the courts may consider whether there is "concealment and misrepresentation of the 

20 identity of the responsible ownership, management, and financial interest." Southwood, 2016 

21 U.S. Dist. LEXIS 48039 at *35. The Plaintiffs do not allege such concealment or 

22 misrepresentation, and no discovery will change this fact. 

23 Last, courts may consider whether the trust has disregarded legal formalities and failed to 

24 "maintain arm's length relationships among related entities." Southwood, 2016 U.S. Dist. LEXIS 

25 

26 

27 

28 

11 See also, Mallard Auto. Group, L td. v. LeClair Mgmt. Corp., 153 F.Supp. 2d 1211, 1214 (D. 
Nev. 2001) (citing Lorenz, 963 P.2d at 497) (courts consider "several factors that may indicate a 
unity of interest and ownership between two entities: commingling of funds, undercapitalization, 
unauthorized diversion of funds, trealment of corporate assets as the entity's own, and failure to 
observe corporate formalities.") 
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1 48039 at *35. Plaintiffs can point to no instance where the Shiraz Trust or Lyons Development, 

2 LLC failed to follow corporate formalities. No discovery will change this fact and 

3 corporate/trust filings are public record. 

4 b. Recognizing the Trust Would Not Promote Injustice 

5 The last factor is whether recognizing the Shiraz Trust and/or Lyons Development, LLC 

6 would promote injustice. See Brown v. Kinross Gold US.A .. Inc., 531 F.Supp.2d 1234, 1242, 

7 2008 U.S. Dist. LEXIS 7769 *16. As discussed above, the Folinos have always known that their 

8 contract was with "Todd Swanson, Co•trustee, the Shiraz Trust, Manager, Lyons Development 

9 LLC." The burden is on the Folinos to show how recognizing the trust or the LLC would 

1 O promote injustice. Yet, in their moving papers, the Folinos did not even raise the issue. 

11 Failing to comply with the requirements for pleading alter ego, the Plaintiffs' claim must 

12 be dismissed. 

All Allegations Relating to Punitive Damages Must Be Dismissed 13 H. 

14 NRS §41.001 & NRS §41.005 allow a plaintiff to seek punitive damages. Plaintiffs 

15 seeking a punitive damages remedy must allege "that the defendant is guilty of oppression, fraud 

16 or malice, express or implied." Wyrick v. Am. Fam. Mut. Ins. Co., 2013 U.S. Dist. LEXIS 

17 112548 *8, citing NRS §42.005(1). 

18 But, "[a]lthough [punitive damages] need only be alleged generaUy and not with the level 

19 of specificity required for fraud or mistake, facts supporting the inference of [punitive conduct] 

20 must still be pled to swv.ive" dismissal under N.R.C.P. 12(b)(5). See Bonavilo v. Nev. Prop. 1 

21 LLC, 2014 U.S. Dist. LEXIS 45304 *2 (D. Nev. 2014) (applying FRCP 12(b)(6) in dismissing 

22 plaintiff's complaint for failure to properly allege punitive conduct). The plead1ngs require 

23 "more than labels and conclusions." Bonavito, supra, citing Ashcroft v. Iqbal, 129 S.Ct. 1937, 

24 1941 (2009). If a plaintiff cannot meet this burden, the punitive damages claims must be 

25 dismissed. Id. 

26 Here, the Folinos' punitive damages allegations are general, conclusory statements that 

27 the Defendants acted ''wilfully, fraudulently, maliciously [and] oppressively." (See First 

28 Amended Complaint 154 at 7:15-18, 184 at 11 :14-17 and 1[88 at 12:5-11). However, the Folinos 
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did not offer any facts supporting an inference that punitive damages are a viable component of 

damages. The Folinos' punitive damages allegations and prayer should be dismissed. 

V. 

CONCLUSION 

The Folinos' seven claims contain multiple deficiencies. First, the Plaintiffs are limited 

to the remedies contained in NRS Chapter 113, and the other six claims cannot survive dismissal 

because NRS Chapter 113 provides the Plaintiffs' with a statutory remedy. But, the Plaintiffs' 

NRS Chapter 113 allegations fail based on th.e statute, the disclosure form and Nelson. The 

remaining claims are also flawed as discussed above. The Defendants request dismissal of the 

Plaintiffs' claims. 

DATED this i/D~y of May, 2019. 

Respectfully Submitted, 

CHR OPHERM 
Nevada Bar No. 7 1 
JAY T. HOPKINS, ESQ. 
Nevada Bar No. 3223 

4c 

2460 Professional Court, .Suite 200 
Las Vegas, Nevada 89128 
cyoung@cotomlaw.com 
jaythopk:ins@gmail.com 
Attorneys for Defendant Clark County Nevada 
Department of Aviation 
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**** 
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Joseph Folino, Plaintiff(s) 
vs. 

Case No.: A-18-782494-C 

Todd Swanson, Defendant s Department 24 
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Please be advised that the Defendant's Motion to Dismiss Plaintiff's First Amended 

Complaint in the above-entitled matter is set for hearing as fo lJows: 

Date: 

Time: 

Location: 
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9:00AM 

Phoenix Building Courtroom - 11th Floor 
Regional Justice Center 
200 Lewis Ave. 
Las Vegas, NV 89101 

NOTE: Under NEFCR 9(d), if a party is not receiving electronic service through the 

Eighth Judicial District Court Electronic Filing System, the movant requesting a 

hearing must serve this notice on the party by traditional means. 

STEVEN D. GRIERSON, CEO/Clerk of the Court 

By: /s/ Miriam Vazquez 
Deputy Clerk of the Court 
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I hereby certify that pursuant to Rule 9(b) of the Nevada Electronic Filing and Conversion 
Rules a copy of this Notice of Hearing was electronically served to all registered users on 
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Deputy Clerk of the Court 
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STEVEN D. GRIERSON, CEO/Clerk of the Court 

By: Isl Miriam Vazguez 
Deputy Clerk of the Court 

CERTIFICATE OF SERVICE 

J hereby certify that pursuant to Rule 9(b) of the Nevada Electronic Filing and Conversion 
Rules a copy of this Notice of Hearing was electronically served to all registered users on 
this case in the Eighth Judicial District Court Electronic Filing System. 

By: Isl Miriam Vazquez 
Deputy Clerk of the Court 
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OPPS 
Rusty Graf, Esq. 
Nevada Bar No. 6322 
Shannon M. Wilson, Esq. 
Nevada Bar No. 13988 
BLACK & LOBELLO 
10777 West Twain Avenue, 3rd Floor 
Las Vegas, Nevada 89135 
Telephone: (702) 869-8801 
Facsimile: (702) 869-2669 
E-mail: rgraf@blacklobello.law 
E-mail: swilson@blacklobello.law 
Attorneys for Plaintiff 

DISTRICT COURT 

CLARK COUNTY, NEV ADA 

Electronically Flied 
6/5/2019 2:15 PM 
Steven D. Grierson 

~~o~u~,c..,.,._... 

JOSEPH FOLINO, an individual and NICOLE CASE NO.: A-18-782494-C 
FOLINO, an individual, DEPT. NO.: XXIV 

Plaintiff, 
V. 

TODD SWANSON, an individual; TODD 
SWANSON, Trustee of the SHIRAZ TRUST; 
SHIRAZ TRUST, a Trust of unknown origin; 
LYONS DEVELOPMENT, LLC, a Nevada 
limited liability company; DOES I through X; 
and ROES I through X, 

Defendants. 

PLAINTIFFS' 
DEFENDANTS' 
PLAINTIFFS' 
COMPLAINT 

OPPOSITION TO 
MOTION TO DISMISS 

FIRST AMENDED 

COMES NOW, Plaintiffs JOSEPH FOLINO and N ICOLE FOLINO, by and through 

Rusty Graf, Esq. and Shannon M. Wilson, Esq., of Black & LoBello, their attorneys of record, 

hereby submit their Opposition to Defendant's Motion to Dismiss and/or Motion for More 

Definite Statement. This Opposition is made and based upon the Memorandum of Points and 

Authorities attached hereto, all exhibits attached hereto, and any oral argument as may be 

entertained by the Cou1t at the time and place of the hearing of this matter. 

II I 

II I 
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MEMORANDUM OF POINTS AND AUTHORITIES 

I. INTRODUCTION 

Despite Defendants' attempt to dismiss Plaintiffs' claims, the inescapable truth is that 

Plaintiffs claims are legitimate and actionable. Put simply, the allegations at the hea1t of 

Plaintiffs' claims are those commonly found in fraud, deceptive trade practice, and Civil RICO 

actions. Further, Plaintiffs set forth detailed factual allegations with suppo11ing documentation in 

throughout their Complaint, which the Defendants are specifically able to refer to in satisfaction 

of Nevada's notice pleading standard. More importantly, and most definitely, the " Who," 

"What," "Where," and "Why" of the fraudulent acts have been plead in some instances twice. 

JI. INDISPUTAl3LE FACTUAL ALLEGATIONS 

The undisputed facts and relevant procedural history of this matter are as follows: 

1. On or about October 22, 2017, Plaintiffs entered into a Residential Pmcbase Agreement 

("RPA") to purchase the property identified as 42 Meadowhawk Lane, Las Vegas, NV 89135, 

("Subject Property") with the Shiraz Trust, Dr. Todd Swanson (individually, "Swanson"), 

Trustee of the Shiraz Trust, and Lyons Development, LLC (individually "Lyons"). See Compl. 

2. That Defendants were notified of a problem with the plumbing of Subject Property on or 

about February I 6, 2017. 

3. That Defendants paid to have this initial problem with the plumbing of Subject Property 

fixed on or about June 7, 2017. 

4. Swanson executed the Sellers Real Property Disclosure Form (required by law and the 

RPA) on or about October 24, 2017 (the "SRPD"), attached to the Complaint as Exhibit 4. See 

Comp!. ~16 and Exhibit 4 to the Complaint. 

5. On or about May 23, 2017, months before the SRPD, Defendant's subcontractor, 

Rakeman Plumbing, submitted an invoice and warranty claim to Uponor, the manufacturer of the 

plumbing system on the Subject Property, for conducting warranty repairs on said plumbing 
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system for leakage and damages related thereto. See Comp!.~~ 34A0 and Exhibits 8, 9, 10 and 

11, attached to the Complaint. 

6. That Subject Property had a second plumbing problem that occurred on or about 

November 7, 2017. 

7. That Plaintiffs were not notified of any plumbing problems with Subject Property prior to 

November 7, 2017. 

8. On or about November 17, 2017, Plaintiffs effectuated the closing of the real estate 

transaction for the Subject Property. See Compl. if 3 I. 

9. The residence on the Subject Property was constrncted by Lyons in 20 15. See Comp!. ~ 

12. 

10. Chapter 113 of the Nevada Revised Statutes imposes on sellers of residential property the 

duty to disclose property defects on the SRPD, and a continuing duty to supplement the SRPD 

prior to the closing under the penalty ofpe1jury. See NRS I 13.130(1). 

11. The SRPD on the Subject Property, signed by Swanson, sets forth the text of the statutes 

detailing the seller's residential property disclosure requirements. See Compl. ~ 16 and Exhibit 4 

to the Complaint. 

12. The SRPD executed by Swanson does not contain any notification to Plaintiffs regarding 

any problems or defects in the plumbing system, at the time of the SRPD or prior, or other 

related systems that would discuss or reference the plumbing system to supply water, and 

Swanson never amended the SRPD prior to conveyance. See SRPD, attached to the Com.plaint 

as Exhibit 4. 

13. Notwithstanding Defendant's representations on the SRPD, the Subject Property was 

affected by systemic plumbing defects, water loss and leakage, which Defendants, and each of 

them, knew about or had reason to know about both prior to the execution of the SRPD and after. 

See Comp!. ~125-45. 
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II. LEGAL STANDARD FOR DISMISSAL 

"Because Nevada is a notice-pleading jurisdiction, our courts liberally construe pleadings 

to place into issue matters which are fairly noticed to the adverse party." Hay v. Hay, I 00 Nev . 

196,198, 678 P.2d 672,674 (1984) (citing NRCP 8(a); Chavez v. Robberson Steel Co. , 94 Nev. 

597,599,584 P.2d 159, 160 (1978)). In other words, "[a] complaint need only set fo1t h sufficient 

facts to demonstrate the necessary elements of a claim for relief so that the defending party has 

adequate notice of the nature of the claim and relief sought." W States Const., Inc. v. Michoff, 

108 Nev. 931,936, 840 P.2d l 220, 1223 (1992). " In alleging fraud or mistake, a party must state 

with particularity the circum,stances constituting fraud or mistake." NRCP 9(b). However, 

conditions of a person's mind, such as malice, intent and knowledge, may be alleged generally. 

Id 

"The standard of review for dismissal under NRCP 12(b )(5) is rigorous as this [C]omt 

'must construe the pleading liberally and draw every fair intendment in favor of the [non-moving 

party]."' Con11:ay v. Circus Circus Casinos, Inc,, 11 6 Nev. 870,873, 8 P.3d 837,839 (2000). "All 

factual allegations of the complaint must be accepted as true." Breliont v. Preferred Equities 

Corp. , 109 Nev. 842, 845, 858 P.2d 1258, 1260 (1993) (citing Capitol Mmi. Holding v. Hahn, 

l O 1 Nev. 314, 315, 705 P .2d 126, 126 (1985)). Further, "[t]he complaint cannot be disrn.issed for 

failure to state a claim unless it appears beyond a doubt that the plaintiff could prove no set of 

facts which, if accepted by the tTier of fact, would entitle him to relief." Edgar v. Wagner, 1 OJ 

Nev. 226, 228,699 P.2d 1 IO, l 12 (1985) (citing Conley v. Gibson, 355 U.S. 41, 45-46 (1957)). 

"The test for detennining whether the allegations of a complaint are sufficient to assert a c laim 

for relief is whether the allegations give fair notice of the nature and basis of a legally sufficient 

claim and the relief requested." Brelionl, 109 Nev. at 846, 858 P.2d at 1260 (citing Ravera v. 

City of Reno, 100 Nev. 68, 70, 675 P.2d 407,408 (1984); Michoff, 108 Nev. at 936, 840 P.2d at 

1223). 

When the foregoing standard is applied to this case, it is abundantly clear that 

Defendant's Motion to Dismiss must be denied because the allegations presented by the 
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Plaintiffs' Complaint satisfy each and every necessary element in supp011 of each cause of 

action. 

Ill. L EGAL ARGUMENT IN OPPOSITION TO MOTION To DISMISS 

A. Plaintiff's Complaint is legally sufficient in stating its first claim for 
fraud/intentional misrepresentation. 

Plaintiffs complaint is legally sufficient as it contains the specificity required by NRCP 

9(b). "Fraudulent misrepresentation" occurs when (1) a false representation is made with either 

knowledge or belief that it is false or with an insufficient basis of information for making the 

representation, (2) an intent to induce another's reliance, and (3) damages that result from this 

reliance. Nelson v. Heer, 123 Nev. 217,225, 163 P.3d 420,426 (2007). "In the context of a 

fraud suit involving multiple defendants, a plaintiff must, at a minimum, identify the role of each 

defendant in the alleged fraudulent scheme to satisfy the fraud pleadings· rule.'' Oaktree Capital 

Mgmt., L.P. v. KPMG, 963 F. Supp. 2d 1064, 1074 (D. Nev. 2013) citing Swartz v. KPMG LLP, 

476 F.3d 756, 764 (9th Cir.2007). Further, the Complaint must state the "[t]ime, place, and 

specific content of the false representations .... "Risinger v. SOC LLC, 936 F. Supp. 2d 1235, 

I 242 (D. Nev. 2013). 

1. In reading the factual allegations of the Complaint in connection with the 
Exhibits thereto, Plaintiffs amply plead each clement of fraud with facts. 

Plaintiffs amply plead each element of their claim with facts, and not mere conclusions, 

as well as exhibits supporting the same. Defendants' contention that Plaintiffs lodged the fraud 

claim against a host of undifferentiated Defendants without information as to the timing and 

circumstances surrounding the fraud is clearly erroneous. Plaintiffs allege the specific content of 

the false representations concerning the plumbing system and even attaches a copy of the SRPD, 

which contains the false representations, as well as proof that each of the Defendants knew or 

had reason to know of the plumbing system defects. See Compl. il~44-46, and Exhibits ·4 through 

11 to the Complaint. This constitutes an amply plead and legally sufficient claim of fraud as 

Plaintiffs clearly identifies all of the Defendants as having participated in the intentional 
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misrepresentation. The Complaint specifically pleads the elements of fraud with supportive 

facts, including as follows: 

1. Swanson was identified as the person who signed the SRPD on behalf of the 

selling parties. See Compl. ~17 and SRPD. 

11. Lyons buill the home. Compl. ~12. 

iii. Shiraz Trust was an owner at the time of relevancy. First Amended Compl. ~1 l. 

1v. The Defendants intentionally failed to identify "prior water losses" and "prior 

wa1nnty repairs" resulting from the "real property plumbing system defect" on 

the SRPD (attached to the Complaint as Exhibit 4) (See Comp. ~~41; 44-46). Page 

2 of the SRPD specifically supported this assertion, as Swanson affinnatively 

answered "no" to each water, flooding, and drainage related inquiry, as well as the 

inquiry asking whether any "conditions or aspects" of the property "materially 

affect its value or use in an adverse manner". The nature of the defects is further 

detailed and substantiated by the actual invoice and communications with the 

plumbing system manufacturer, attached to the Complaint as Exhibits 8 through 

11, and the findings located in the Uniform Building Inspection Repo1t, attached 

to the Complaint as Exhibit 5. 

v. The intentional misrepresentations detailed in the Complaint occurred on or about 

October 24, 2017 (See Compl. ~,[44-46, and SRPD). 

v1. Defendants, and each of them, failed to correct and supplement the 

misrepresentations contained in the SRPD prior to closing. 

vii . "Defendants, and each of them, intended by their false representations to induce 

the Plaintiffs to purchase the Subject Property" (See Comp!. ~46); 

vi ii. Plaintiff relied on the misrepresentations concerning the real property 

plumbing system defect, and was damaged thereby (See Compl. ~,[47-54). 

By setting forth facts supporting each element of the claim for fraud and exhibits 

substantiating tbe same, Plaintiffs more than satisfied the purposes for the heightened pleading 

requirement; namely, to provide adequate notice for the Defendants to defend against the charges 
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and not just deny that they have done anything wrong and to "[d)eter plaintiffs from fi ling 

complaints 'as a pretext for the discovery of unknown wrongs"'. See Oaktree Capital Mgmt., 

L.P. v. KPMG, 963 F. Supp. 2d 1064, 1074 (D. Nev. 2013) quoting In re Stac £lees. Sec. Litig., 

89 F.3d 1399, 1405 (9th Cir.1996). Therefore, because the claim for fraud is suppo11ed by 

factual allegations and suppo11ing exhibits, it is clearly not a baseless, unsupported claim and 

meets the heightened pleading requirement. 

2. Conditions of the mind, such as intent, can be plead generally, in pleading fraud. 

The Complaint by Plaintiffs also meets the specifici ty requirement as to the 

conditions of the mind of the Defendants. NRCP 9(b) states that, in alleging fraud, "[i]intent, 

knowledge, and other conditions of mind of a person may be alleged generally." NRCP 9(b). 

Plaintiffs' allegation that the Defendants "purposefully and with the intent to deceive Plaintiffs" 

is sufficient to satisfy the fraud pleading requirement set forth by NRCP 9(b), However, Plaintiff 

went even further as to provide copies of the plumbing invoices and warranty claims submitted 

by Defendant Swanson (See Complaint, Exhibits 8 to 11 ). 

3. Plaintiffs allegations meet the particularity requirements of N.R.C.P. 9(b). 

As detailed above, Plaintiffs amply plead each element of their claim with facts, and 

not mere conclusions, as well as exhibits supporting the same. Defendants incorrectly allege that 

Plaintiffs citing the signing of the SRPD on or about October 24, 2017 as the specific time of the 

false representation is insufficient. The execution of the SRPD on or about October 24, 2017 is a 

specific instance of false representation and sufficiently pai1icular to meet the pleading standard 

ofNRCP 9(b). Further, Plaintiffs' claim identifies the specific parties involved by identifying the 

Defendants as the parties which took actions intended to induce Plaintiffs to rely upon the 

fraudulent statement. Plaintiffs' Complaint also contains specific allegations as to the nature of 

Defendants' fraud and the Defendants intent to deceive are specifically pied. Therefore, 

Plaintiffs' pleadings meet all of the particularity requirements of NRCP 9(b) for a claim of fraud 

and should not be dismissed. 
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B. Rebuttal of Defendants' Argument that Plaintiffs' Negligent Misrepresentation 
Claim is Barred by the Economic Loss Doctrine. 

Defendants incorrectly argue that Plaintiffs negligent misrepresentation claim is ban-ed 

by the economic loss doctrine, because it is based on a contract and the losses were purely 

economic. In support of this argument Defendants cite Calloway, where the Court held that "if a 

house causes economic disappointment by not meeting a purchaser's expectations, the resulting 

failure to receive the benefit of the bargain is a core concern of contract, not tort law." Calloway, 

11 6 Nev. At 258, 993 P.2d at 1266. However, this argument is faulty as it relies on the 

supposition that Plaintiffs' claim of negligent misrepresentation is based upon Defendants fai lure 

to perfonn under the contract for the purchase of the house. In reality, Plaintiffs' claim alleges 

that the Plaintiffs were damaged by the negligent misrepresentation of Defendants in inducing 

them into entering the contract rather than Defendants failure to perfonn under said contract. 

In Pac(/ic Maxon, Inc. v. Wilson, the seller of a property altered an appraisal, roughly 

doubling the appraised price, and this altered document was relied upon by a buyer in purchasing 

the prope11y. Pac(fic Maxon, Inc. v. Wilson, 619 P. 2d 816 (Nev 1980). The Couii held that this 

was fraud in the inducement of a contract, and clarified that a valid fraud in the inducement 

claim required only partial reliance on a misrepresentation and that this reliance be justifiable. Id. 

Here, like Pacific Maxon, there was misrepresentation by Defendants, this misrepresentation was 

intended to induce Plaintiffs to enter a contract, the Plaintiffs relied upon this misrepresentation 

by purchasing the house, and this reliance was justifiable because the Defendants provided a 

written disclosure which should have included details about the plumbing issues. 

In Nevada, economic loss doctrine "generally provides that purely economic losses are 

not recoverable in tort absent personal injury or prope1ty damage . .. " Terracon Consultants 

Western, Inc. v. Mandalay Resort Group, 206 P.3d 81 (Nev 2009). Purely economic losses are 
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defined as '"the loss of the benefit of the user's bargain ... including ... pecuniary damage for 

inadequate value, the cost of repair and replacement of (a) defective product, or consequent loss 

of profits .... "' Id. at 83. 

The economic loss doctrine does not apply in this situation and does not bar the claim as 

Plaintiffs' losses are not a result of Defendants' failure to perform their obligations under the 

contract, but rather Defendants' fraudulent or negligent misrepresentation, which induced 

Plaintiffs to enter the contract. Terracon cites Barber Lines AIS v. M/V Donau Marn, 764 F.2d 50 

(1st Cir. 1985), in identifying fraudulent or negligent misrepresentation as potential exceptions to 

the economic loss doctrine. Here, because the Defendants used misrepresentation in the 

inducement of the contract, Plaintiffs are not ban-ed from bringing the claim of negligent 

misrepresen ta ti on. 

C. Rebuttal of Defendants' Punitive Damages Argument that the Nevada Deceptive 
Trade Practices Act is Not Applicable to Real Property Matters 

Defendants argue that the Nevada Deceptive Trade Practices Act ("DTPA") (NRS 598) 

governs transactions related to "goods and services" and that real estate should be outside the 

parameters of the same. However, in Betsinger, filed by Plaintiffs' counsel Mr. Graf, the Nevada 

Supreme Court expressly rejected Defendants' assertion and stated as follows: 

Respondents tangentially argue that NRS Chapter 598's statutory scheme does not 
regulate the deceptive sale of real property; therefore, DRH could not be held 
liable for a deceptive trade practice. Having reviewed this issue, we reject 
respondents' narrow interpretation of NRS Chapter 598 and conclude that this 
argument is without merit. 

Betsinger v. D.R. Horton, lnc. , 126 Nev. 162, 166,232 P.3d 433,436 (2010), fn 4. Defendants 

further state that Betsinger is distinguishable and should not be followed because it involved a 

"financing ' bait and switch tactic' by a developer". Such facts are completely irrelevant to the 

scope of the DTPA and the fact that it applies to "goods and services", such as real estate. In 
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opposition to that argument, Plaintiffs assert that the DTPA is exactly the type of statutory 

prohibition. Herc, the Defendants were offering what purported to be a well-built and 

maintained residence, when in fact the opposite is true. The residence was and is replete with 

defects in the plumbing system that were known to the Defendants prior to this sale contract, 

during the time of the sale and certainly at least when the Defendants were making the repairs at 

the time of closing and chose not to disclose the manner and type of systemic plumbing defect 

present. Therefore, Plaintiffs' claim does not fall outside of the parameters of Nevada's DTPA. 

D. Plaintiffs Complaint is legally sufficient in stating its claim for Civil RICO 
violation. 

Defendants inco1Tectly argue that Plaintiffs' Complaint fails to allege the elements 

necessary for a civil RICO claim. In Nevada, any person who is injured as a result of 

racketeering activity may bring a civil action. See NRS 207.4 70(1 ). "Racketeering activity" 

requires "[ e ]ngaging in at least two crimes related to racketeering that have the same or similar 

pattern, intents, results, accomplices, victims or methods of commission, or are otherwise 

inte1Telated by distinguishing characteristics and are not isolated incidents .... " NRS 207.390. 

To recover, plaintiff must prove that (1) his injury flows from defendant's violation of predicate 

racketeering act, (2) that RICO violation proximately caused injury, and (3) that plaintiff did not 

participate in the RICO violation. Allum v. Valley Bank of Nevada, 109 Nev. 280, 849 P.2d 297 

(1993). In pleading a RICO violation, Plaintiffs need not allege an injury separate and distinct 

from the harm caused by the predicate acts. Hale v. Burkhardt, 104 Nev. 632, 636, 764 P.2d 

866, 868 (1988). The complaint must " (c]ontain a sufficiently "plain, concise and defirute" 

statement of the essential facts such that it would provide a person of ordinary understanding 

with notice of the charges." Id., 104 Nev. at 638, 764 P.2d at 870. 
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In this case, Plaintiffs civil RICO pleading alleges all the necessary elements for a valid 

claim. Plaintiffs' injury flows from and was proximately caused by the Defendants' defrauding 

Plaintiffs out of their money by selling Plaintiffs the defective Subject Property, all the while 

knowingly failing to disclose the fact that the home contained significant systemic defects, and 

Plaintiffs did not participate in the commission of this fraud. But for being defrauded, Plaintiffs 

would not have closed on the Subject Property for the price paid. See Allum, 109 Nev. at 285, 

849 P.2d at 301. Further, the allegations in the Complaint, incorporated by reference in 

Plaintiffs fifth cause of action, read together with the exhibits thereto, make clear that this 

fraudulent conduct occuned upon the date of the SRPD continued through the closing date. 

Plaintiffs therefore satisfied its pleading requirement for this cause of action and satisfied their 

duty to put Defendants on notice of the charges. 

E. Rebuttal of Defendants' Punitive Damages Argument 

Defendants argue that Plaintiff's punitive damages allegations are not supported by the 

pleadings, but this is incoITect. Plaintiffs' allegations are legally sufficient to support the claim 

for punitive damages. NRS 42.001 and NRS 42.005 allow for the recovery of punitive damages, 

if the defendant is guilty of"oppression, fraud or malice, express or implied[.)" NRS 42.001 

defines these terms as follows: 

2. ' 'Fraud" means an intentional misrepresentation, deception or 
concealment of a material fact known to the person with the intent to deprive 
another person of his or her rights or property or to otherwise injure another 
person. 

3. "Malice, express or implied" means conduct which is intended to injure a 
person or despicable conduct which is engaged in with a conscious disregard of 
the rights or safety of others. 

4. "Oppression" means despicable conduct that subjects a person to cruel 
and unjust hardship with conscious disregard of the rights of the person. 

Id. [Emphasis added.] 
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Here, it is clear from Plaintiffs' allegations in the Complaint and the nature of their 

causes of action that malice and fraud have been properly plead as the basis for requesting 

punitive damages. Further, the allegations and claims set forth in the complaint, taken together 

with the relief requested, more than satisfy Nevada's notice pleading standard and Defendant's 

Motion to Dismiss should be denied. Fraud, in the instant of this case and as alleged in this 

Complaint, included the intentional misrepresentation or withholding of a material fact that 

caused the Plaintiffs damage. Specifically, but for the Defendant telling the Plaintiffs that the 

house was free of any and all prior repairs or from systemic plumbing defects, the Plaintiffs 

would not have been injured by purchasing this house that required repairs and caused significant 

injury to the value of the home. The facts of this case could not fit more exactly into the 

requisites for Pu'nitive damages. 

IV. CONCLUSION 

When viewing the facts in the light most favorable to Plaintiffs and drawing all 

reasonable inferences therefrom in their favor, Defendant's Motion to Dismiss Statment must be 

dismissed. ,J)__...--
DATED this _~_daavy o off June 2019 

Attorneys for Plaintiff 
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CERTIFICATE OF MAILING 

Pursuant~ 1lfl.B,CP 5(b ), I certify that I am an employee of BLACK & LOBELLO and 
that on the ~ day of June 2019, I caused the above and foregoing document 
PLAINTIFFS' OPPOSITION TO DEFENDANTS' MOTION TO DISMISS PLAINTIFFS' 
FIRST AMENDED COMPLAINT; to be served as follows: 
[ ] by placing same to be deposited for mailing in the United States Mail, in a sealed 

envelope upon which first class postage was prepaid in Las Vegas, Nevada; and 

[X] by electronic service through Odyssey, Clark County Eighth Judicial District Court's 
electronic filing/service system; 

[ ] pursuant to EDCR 7 .26, to be sent via facsimile; 

[ ] hand delivered 

to the party or their attorney(s) listed below at the address and/or facsimile number indicated 

below: 

Clu·istophcr M. Young, Esq. 
Nevada Bar No. 7961 
Jay T. Hopkins, Esq. 
Nevada Bar No. 3223 

Christopher M. Young, PC 
2640 Professional Court, #200 

Las Vegas, Nevada 89128 

and that there is regular communication by mail between the plac 
... _..-····--, .. ,_ ..... addressed. 

1 
· · "'') 

',',-.A--l,~~t;-"'/'/" 

ello 
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1 RPLY 
CHRISTOPHER M. YOUNG, ESQ. 

2 Nevada Bar No. 7961 
JAY T. HOPKINS, ESQ. 

3 Nevada Bar No. 3223 
CHRISTOPHER, M. YOUNG, PC 

4 2460 Professional Court, #200 
Las Vegas, Nevada 89128 

5 Tel: (702) 240-2499 
Fax:(702)240-2489 

6 c young@cotomlaw.com 
jaythopkins@gmail.com 

7 Attorneys for Todd Swanson, et al. 

8 DISTRICT COURT 

9 CLARK COUNTY, NEV ADA 

Electronlcally Filed 
7/3/2019 1 :35 PM 

10 JOSEPH FOLINO, an individual and NICOLE CASE NO.: A-18-782494-C 

11 

12 

FOLINO, an individual, DEPT. NO.: XXIV 

Plaintiff(s), 

V. 
13 HEARING DATE: 7/11/19 

TODD SW ANSON, an individual; TODD HEARING TIME: 9:00 A.M. 
14 SWANSON, Trustee of the SHJRAZ TRUST; 

SHIRAZ TRUST, a Trust of unknown origin~ 
15 LYON DEVELOPMENT, LLC, a Nevad, 

limited liability company; DOES I through X; 
16 and ROES I through X, 

17 Defendant(s). 

18 
DEFENDANTS' REPLY TO PLAINTIFFS' OPPOSITION TO DEFENDANTS' 

19 MOTION TO DISMISS PLAINTIFFS' FIRST AMENDED COMPLAINT 

20 Defendants, TODD SWANSON, an individual; TODD SWANSON, Trustee of the 

21 SHIRAZ TRUST; SHIRAZ TRUST, a Trust of unknown origin; LYON DEVELOPJMENT, 

22 LLC, (hereinafter referred to as "Defendants") by and through its counsel of record 

23 ClilUSTOPHER M. YOUNG, ESQ., and JAY T. HOPKINS, ESQ., of the law firm of 

24 CHRISTOPHER M. YOUNG, PC, hereby submit the following Reply to Plaintiffs' Opposition 

25 to Defendants' Motion to Dismiss Plaintiffs' First Amended Complaint. 

26 Ill 

27 Ill 

28 I I I 
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This Reply is made and based upon the pleadings and papers on file, together with the 

following Points and Authorities with exhibits and the arguments at the hearing. 
~rd. 

DATED this _c::,.1~_ day of July, 2019. 

Respectfully Submitted, 

CHR1STOPHER M. YOUNG, PC 

CHRISTOPHE 
NevadaBarN 961 
JAY T. HOPK NS, ESQ. 
Nevada Bar No. 3223 
2460 Professional Court, Suite 200 
Las Vegas, Nevada 89128 
c young(@.cotomlaw.com 
iaythopkins@gmail.com 
Attorneys for Todd Swanson, et al. 

JNTRODUCTION 

The Plaintiffs' entire case is based on the Defendants' failure to check "yes" in box l{a) 

on the Seller's Real Property Disclosure form (SRPD). See SRPD form attached to Plaintiffs' 

First Amended Complaint as Exhibit 4. NRS Chapter 113, which is embodied in the SRPD, 

provides the Plaintiffs with an exclusive, statutory remedy. Indeed, Plaintiffs acknowledge in 

their First Amended Complaint that the Defendants' purported violation of NRS Chapter 113 is 

the sole basis of their lawsuit. According to Plaintiffs, "Chapter 113 of the Nevada Revised 

Statutes imposes on sellers of residential property the duty to disclose [known] property defects 

on the SRPD, and a continuing duty to supplement the SRPD prior to the closing wider penalty 

of perjw-y.,, But the Plaintiffs' claims for concealm.ent fail as a matter oflaw. 

I II 

I II 

Ill 

I II 
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ARGUMENT 

The Defendants do not deny the Plaintiffs' allegations regarding the Sellers'/Defendants' 

duties to disclose known defects or conditions which materially affect the value of the property. 

But the Plaintiffs' non-response to the Defendants' NRS 113 argument in the Motion to Dismiss 

highlights that the Plaintiffs know they do not have grounds for continuing their concealment 

action. I Toe specific language of the SRPD and the statute, together with the facts alleged by 

the Plaintiffs, support that the Defendants are not liable for concealment - under any theory. 

TheSRPD 

Toe SRPD tracks NRS 113 and defines the Plaintiffs' remedies. The relevant section of 

the SRPD form, Section l(a), asks the following: 

Are you aware of any of the following: 

l . Structure: 

(a) Previous or current moisture conditions and/or water damage. 

See Exhibit 4 to Plaintiffs' First Amended Complaint at 2. (Emphasis in original). The 

Defendants checked the "no" box. Id. The form mirrors and embodies NRS 113.130 and NRS 

113.140, and itself defines the Sellers' duties. According to the SRPD form: 

Purpose of Statement: 

(2) This statement is a disclosure of the condition and information concerning the 
property known by the seller which materially affects the value of the property . .. 
This statement is not a warranty of any kind by the Seller or by any Agent 
representing the Seller in this transaction and is not a substitute for any 
inspections or warranties the Buyer may wish to obtain. 

See Exhibit 4 to Plaintiffs' First Amended Complaint at 2. (Bold in original, it.alics added). As 

discussed in this Reply and in Defendants' Motion to Dismiss, the "condition" claimed by the 

Plaintiffs to be defective was not known to the Defendants because it had been repaired by 

Rakeman Plumbing, as alleged by the Plaintiffs. This fact is not disputed. 

Ill 

II I 

1. The Plaintiffs' Civil RICO section cited the general rule but did not apply the elements to this 
case. Therefore, Defendants' RICO argument in their Motion to Dismiss stands on its own and 
this Reply does not add further argument or rebuttal. 
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1 The Statute 

2 By its express language, the SRPD form embodies the statute, and the statute is, 

3 accordingly, a part of the Disclosure Form. See NRS 113.130 (discussing the seller's disclosure 

4 duties, the parameters of the disclosure and remedies) and NRS 113.140 (discussing the limits of 

5 the disclosure and the buyer's duties). To fail to disclose under the terms of the SRPD form, the 

6 Defendants would have had to be aware that previous water leaks materially affected the value 

7 of the property. 

8 The Facts Alleged bv the P/ai11ti[fs 

9 Perhaps most important, the Plaintiffs' own allegations and accompanying exhibits 

1 O establish that NRS Chapter 113 obviates the Defendants' liability. Plaintiffs assert that: 

11 On or about May 23, 2017, months before the SRPD, Defendant' s subcontractor, 
Rakeman Plumbing, submitted an invoice and warranty claim to Uponor, the 

12 manufacturer of the plumbing system on the Subject Property, for conducting 
warranty repairs on said plumbing system for leakage and damages related 

13 thereto . 

14 See Plaintiffs' First Amended Complaint irU 34-40 and Exhibits 8, 9, 10 and 11, attached to the 

15 First Amended Complaint. See also Plaintiffs ' Opposition to Motion to Dismiss at 2-3. 

16 Under Nevada law, this allegation guts the Plaintiffs' case. As discussed in the 

17 Defendants' Motion to Dismiss, the Nevada Supreme Court has ruled that a seller does not have 

18 a duty to disclose "defects or conditions" if the "defect or condition" has been repaired. Nelson 

19 v. Heer, 123 Nev. 217, 220, 163 P.2d 420 (2007). The Nelson ruling is discussed in detail in the 

20 Defendants' Motion to Dismiss. 

21 However, the Plaintiffs offer no rebuttal. Indeed, there can be no rebuttal because the 

22 facts as alleged by the Plaintiffs directly track the facts in Nelson and support dismissal under 

23 N.RC.P. 12(b)(5). Under the law and the language of the Nelson case, the Defendants were not 

24 "aware" and did not ''know" there was a "defect or condition." In short, the Defendants did not 

25 conceal anything. 

26 I I I 

27 I I I 

28 I I I 
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CONCLUSION 

The Plaintiffs have thrown a myriad of claims against the Defendants, hoping that at least 

one will stick. However, when this case is refined to its essence, the Plaintiffs' only claim is for 

non-disclosure under the statute. Nelson is controlling and the Plaintiffs' claims against the 

Defendants fail. Dismissal is warranted p'lu-suant to N.R.C.P. 12(b)(5). 
2rd 

DATED this ...;>- day of July, 2019. 

Respectfully Submitted, 

CHRISTOPHER M. YOUNG, PC 

CHRISTOPHE . . YOUNG, ESQ. 
Nevada Bar No. · 961 
JAY T. HOPKINS, ESQ. 
Nevada Bar No. 3223 
2460 Professional Court, Suite 200 
Las Vegas, Nevada 89128 
cyouog@cotomlaw.com 
j aythopkins@gmail.com 
Attorneys for Todd Swanson, et al. 
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CERTIFICATE OF E-SERVICE 

Pursuant to Nevada Rules of Civil Procedure 5(b), Administrative Order 14-2, and 
3.-r-J.. 

N.E.F.C.R. 9, I hereby certify that on the _ _ -::-<lay of July, 2019, service of the foregoing 

DEFENDANTS' REPLY TO PLAINTIFFS' OPPOSmON TO DEFENDANTS' 

MOTION TO DISMISS PLAINTIFFS' FIRST AMENDED COMPLAINT was 

electronically filed and served on counsel through the Court's electronic filing system as follows: 

Rusty Graf, Esq. 
Shannon M. Wilson, Esq. 
10777 West Twain Avenue, 3rd Floor 
Las Vegas, Nevada 89135 
T!.!rnf((4blacklobello.law 
swilson((l)blacklobello.law 
Attorneys for Plaintiff 

H:\Opcn Case F1lcs'DJ00.OOJ\PIJ!AJ)1NOIRl?:PLYISt Amd Comp 

Isl Myra Hyde 
An Employee of 
CHRJSTOPHER M. YOUNG, PC 
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A-18-782494-C 

Other Tort 

A-18-782494-C 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

COURT MINUTES 

Joseph Folino, Plaintiff(s) 
vs. 
Todd Swanson, Defendant(s) 

July 18, 2019 

July 18, 2019 09:00 AM Defendant's Motion to Dismiss Plaintiff's First Amended 
Complaint 

HEARD BY: Crockett, Jim 

COURT CLERK: Jacobson, Alice 

RECORDER: 

REPORTER: 

PARTIES PRESENT: 
Christopher M. Young 

J. Rusty Graf 

Jay T. Hopkins 

COURTROOM: Phoenix Building 11th Floor 116 

Attorney for Defendant, Trustee 

Attorney for Plaintiff 

Attorney for Defendant, Trustee 

JOURNAL ENTRIES 

Argument for dismissal by Mr. Young. Opposition by Mr. Graf. Argument regarding plumbing 
issues. COURT ORDERED, claims 2,3,5,6,7 DISMISSED; claims 1 and 4 remain. COURT 
INSTRUCTED counsel to file an Second Amended Complaint with the surviving claims. 

Printed Date: 7/30/2019 

Prepared by: Alice Jacobson 

Page 1 of 1 Minutes Date: July 18, 2019 
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I NEO 
CHRISTOPHER M. YOUNG, ESQ. 

2 NevadaBarNo. 7961 
CHRISTOPHER M. YOUNG, PC 

3 2460 Professional Court, #200 
Las Vegas, Nevada 89128 

4 Tel: (702) 240-2499 
Fax: (702) 240-2489 

5 cyoung@cotomlaw.coin 
Attorney for Todd Swansoo, et al. 

6 

7 DISTRICT COURT 

8 CLARK COUNTY, NEV ADA 

Electronically Flied 
8/14/2019 2:53 PM 
Steven 0 . Grierson 

CLER OF THE~~ 

9 JOSEPH FOLINO, an individual and NICOLE CASE NO.: A-18-782494-C 

10 

11 

12 

FOLINO, an individual, DEPT. NO.: XXIV 

Plaintiff( s ), 

v. 

TODD SW ANSON, an individual; TODD 
13 SWANSON, Trustee of the SHIRAZ TRUST; 

SHffi.AZ TRUST, a Trust of unknown origin; 
14 LYON DEVELOPMENT, LLC, a Nevad· 

limited liability company; DOES I through X; 
15 and ROES I through X, 

J 6 Defendant(s). 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

NOTICE OF ENTRY OF ORDER 

YOU WILL PLEASE TAKE NOTICE that on the 14th day of August, 2019, an Order 

was entered in the above-entitled action, a copy of which is attached hereto as Exhibit A . 

DATED this 14th day of August, 2019. 

CHRISTOPHER M. YOUNG, PC 

ls/CHRISTOPHER M. YOUNG 
CIDUSTOPHER M. YOUNG, ESQ. 
Nevada Bar No. 7961 
2460 Professional Court, #200 
Las Vegas, Nevada 89128 
Tel: (702) 240-2499 
Fax: (702) 240-2489 
cvoung@cotomlaw.com 
Attorney for Todd Swanson, et al. 
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1 CERTIFICATE OF E-SERVICE 

2 Pursuant to Nevada Rules of Civil Procedure 5(b), Administrative Order 14-2, and 

3 N .E.F.C.R. 9, I hereby certify that on the 14th day of August, 2019, service of the foregoing 

4 NOTICE OF ENTRY OF ORDER was electronically filed and served on counsel through the 

5 Court's electronic filing system as follows: 

6 Rusty Graf, Esq. 
Shannon M. Wilson, Esq. 

7 10777 West Twain Avenue, 3rd Floor 
Las Vegas, Nevada 89135 

8 rgraf@blacklobello.law 
swilson(a),blacklobello.law 

9 Attorneys for Plaintiff 
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An Employee of 
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1 ORDR 
CHRISTOPHER M. YOUNG, ESQ. 

2 Nevada Bar No. 7961 
JAY T. HOPKINS, ESQ. 

3 Nevada Bar No. 3223 
CHRISTOPHER M. YOUNG, PC 

4 2460 Professional Court, #200 
Las Vegas. Nevada 89128 

5 Tel: (702) 240-2499 
Fax: (702) 240-2489 · 

6 cvoung@cotomlaw.com · 
jaythopkins@gmail.com 

7 Attorneys for Todd Swanson, et al. 

DISTRICT COURT 

CLARK COUNTY, NEV ADA 

JOSEPH FO~~, an individoo1 and NICOL~ CASE NO.: 
FOLINO, an individuaL I DEPT. NO.: 

Plaintiff(s), 

V. 

TODD SW ANSON, an individual; TOD U! 
SW ANSON, Trustee of the SlllR.AZ TRUST~ 
SHIRAZ TRUST, a Trust of unknown origin; 
LYON DEVELOPMENT, I.LC, a Nevad, 
limited liability company; DOES I through X; 
and ROES I through X, 

Defeodant(s). J 
ORDER 

Electronically Filed 
8/1412019 2:38 PM 
Steven D. Grier.ion 
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On July 18, 2019, this Court heard arguments on Defendants' Motion to Dismiss the 

Plaintiffs First Amended Complaint Christopher M. Young, Esq. aod Jay T. Hopkins, Esq. 

appeared on behalf of the Defendants. Rusty Graft: Esq. appeared on behalf of the Plaintiffs. 

Based on the pleadings and the arguments of counsel at the hearing, this Court hereby 

issues the following Finding.5 and Order.1 

1 The Court ordered Defendao!s to submit the Older within 10 days pursuant to EDCR. 7.21. However, 
the Court n.otes that issuance of the Minute Older was delayed, and that cowisel for the Defendants (Jay 
T. Hopkins, .Esq.) spoke with Department 24's Jaw clerk, M.arvin Simeon on July 25, 2019, before the 10 
day deadline expired. At that time, Mr. Hopkins was informed that the Omer could be submitted after 
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