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26. 9/03/2019 Plaintiff’s Second Amended III JA000526
Complaint JA000595
27. 09/24/2019 Defendant’s Motion to I JA000596
Dismiss Plaintiff’s Second JA000621
Amended Complaint
28. 09/25/2019 Clerk’s Notice of Hearing re: I JA000622
Defendant’s Motion to JA000623
Dismiss Plaintiff’s Second
Amended Complaint
VOLUME 1V
29, 10/03/2019 Plaintiffs’ Opposition to v JA000624
Defendants’ Motion to JA000645
Dismiss Plaintiffs’ Second
Amended Complaint
30. 10/31/2019 Defendants’ Reply to IV JA000646
Plaintiffs’ Opposition to JA000658
Defendants’ Motion to
Dismiss Plaintiffs’ Second
Amended Complaint
31. 11/20/2019 Notice of Early Case v JA000659
Conference JA000661




32. 11/20/2019 Plaintiffs’ Initial List of IV JA000662
Witnesses and Production of JA000724
Documents Pursuant to NRCP
16.1
33. 11/26/2019 Notice of Association of v JA000725
Counsel JA000727
34. 12/06/2019 Declaration of Service of SDT v JA000728
COR Rakeman Plumbing, Inc.
35. 12/09/2019 Affidavit of Service - IAY JA000729
Frontsteps JA000730
36. 12/10/2019 Declaration of Service — IV JA000731
Lyons Development LLV —
SDT COR
37. 12/10/2019 Declaration of Service — The v JA000732
Summerlin Association COR
38. 12/10/2019 Declaration of Service — Ivan v JA000733
Sher Group - SDT COR
39, 12/19/2019 Declaration of Service — JA000734
Americana LL.C — SDT COR
40. 12/19/2019 Declaration of Service — Las v JA000735
Vegas Homes and Fine Estates
- SDT COR
41. 12/19/2019 Declaration of Service — 1A% JA000736
Repipe Specialist - SDT COR
42. 12/19/2019 Declaration of Service — The v JA000737
Ridges Community Assoc. —
SDT
43. 12/26/2019 Declaration of Service — IV JA000737
Uponor, Inc.
44, 12/30/2019 Production of Documents - 1Y JA000739
PLT000054 — PLT000064 JA000749
45. 12/30/2019 Plaintiffs’ First Supplemental v JA000750
Lists of Witnesses and JA000759

Production of Documents
Pursuant to NRCP 16.1
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Defendants’ Motion for
- Attorney’s Fees and Costs
917. 06/04/2020 Stipulation and Order to XII JA002295
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Plaintiffs” Motion to Retax
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Motion for Attorney’s Fees
and Costs
98. 06/18/2020 Errata to Case Appeal XII JA002299
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99. 06/25/2020 Transcript of Hearing X1l JA002311
Defendants’ Motion for Fees JA002325
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100. 08/18/2020 Order Regarding Defendants’ XII JA002326
Motion for Attorney’s Fees, JA002343
Verified Memorandum of
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Plaintiffs’ Motion to Retax
101. 08/21/2020 Notice of Name Change of X1 JA002344
Law Firm JA002346
102. 08/24/2020 Notice of Entry of Order X1I JA002347
Regarding Defendants’ JA002368
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Verified Memorandum of
Costs and Disbursements and
Plaintiffs’ Motion to Retax
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Statement JA002380
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105. 09/17/2020 Motion for Stay of Execution X1 JA002407
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106. 09/24/2020 Stipulation and Order to Stay X1 JA002484
Execution of Judgment JA002490
107. 09/25/2020 Notice of Entry of Order — XIII JA002491
Stipulation and Order to Stay JA002497

Execution of Judgment

108. 09/30/2020 Notice of Posting Cash Bond X1 JA002498
JA002502
109. 10/07/2020 Notice of Compliance with JA002503
Court Order JA002506
110. 12/08/2020 Plaintiff’s Request for XHI JA002507
Transcripts of Proceedings JA002509
111. 01/24/2019 Swanson Deposition X111 JA002510
Transcript 1/24/2020 (Part 1) JA002581

VOLUME X1V
112. 01/24/2019 Swanson Deposition XV JA002582
Transcript 1/24/2020 (Part 2) JA002776
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VOLUME XV
113. 01/24/2019 Swanson Deposition XV JA002777
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Transcript 1/24/2020 JA003038
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115. 01/29/2020 Nicole Whitfield Deposition XVI JA003039
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VOLUME XVII
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Motion to Dismiss Plaintiff’s
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122. 01/13/2021 Hearing Transcript of April 7, XIX JA003725
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to Dismiss Plaintiff’s Second
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123, 01/13/2021 Hearing Transcript of June 20, XIX JA003743

2020 of Defendants’ Motion JAG03757

for Fees and Costs and
Plaintiffs’ Motion to Retax
Costs

CERTIFICATE OF SERVICE

When All Case Participants are Registered for the Appellate CM/ECF System

I hereby certify that I electronically filed the foregoing with the Clerk of the

Court for the Nevada Supreme Court by using the appellate CM/ECF system on

March 9%, 2021.

and that service will be accomplished by the appellate CM/ECF system.

DATED this 9th day of March 2021.

I further certify that all participants in the case are registered CM/ECF users

Rusty @t ES

Nevgdd Bar Nof 63
10277 W. Twain
Las Vegas, Nevadh 89135
Attorneys for Appala
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DocuSign Envelope ID: DE635684-41 DO-4DFC-AD5E-668A62C8EDBS

Property Address: 42 Meadowhawk Lane, Las Vegas, NV 839135
Date of Inspeclion: 10/27/2017 Start Time: 9:00:00 AM Report Number: 1027170900RP

Condensed Report Version Prepared For: Joe & Nicole Solino

[R] 3770.02: Filter case leaks.

This condition was observed in the pool equipment area. Small leak
observed at the fitting at the bottom of the filter. It is recommended
this finding and all associated components be reviewed and corrected
as needed by a licensed and qualified Pool Contractor.

See Photo{s) 3770.02.

[R) 3911: Gate(s) allowing direct access to pool or spa not self-
closing and self latching.

Observed on both sides of the home, the gates should be adjusted lo
allow the gate lo close and latch properly on its own. It is
recommended this finding and all associated components be
reviewed and corrected as needed by a licensed and qualified Pool
Contractor.

See Photo(s) 3911,

Plumbing Findings:

[R] 4684: Tub drains slow.

This condition was observed in the master bathroom tub. The drain
stop may need adjusting to allow faster drainage. It is recommended
this finding and all associated components be reviewed and corrected
as needed by a licensed and qualified Plumbing Conlractor.

See Photo(s) 4684.

Electrical Findings:

[G] 5645: Electrical faceplate missing.

Observed in the master bathroom toilet areas. Both outlets are
missing the faceplate cover. A missing electricai faceplate can create
a potential hazard, especially when small children are present. It is
recommended that all missing electrical faceplales be installed as
soon as practicable. These products are generally readily avaitable at
most major home improvement warehouses such as Lowes or The
Home Depot. Cautlon is advised. The finding could be, or could
become, hazardous under certain circumstances.

Ses Photo(s) 5645.

Bathroom(s) Findings:

General Interior Findings:

[R] 7424. Door dead bolt fails to fully extend in the jamb.

Observed at the extarior door ol the gym in the basement. Deadbolt
does not lully lock. Lock should be adjusted. It is recommended this
finding and alf associated components be reviewed and corrected as

Notes:

Questions or concerns? Please call (702) 210-5333
Caveat Emptor LV

Copyright ©2017 Caveat Emptor LV

Page 4 of 10
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Property Address: 42 Meadowhawk Lane, Las Vegas, NV 839135
Date of Inspection: 10/27/2017 Start Time: 9:00:00 AM Report Number: 10271709008P

Condensed Report Version Prepared For: Joe & Nicole Solino

needed by a licensed and qualified Door Contractor.
See Photo(s) 7424.

Kitchen / Appliance Findings:

Structure Findings:

Notes:

Questiors or concerns? Please call (702) 210-5333
Caveat Emptor LV

Copyright ©2017 Caveat Emplor LV

Page 5 of 10
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DocuSign Envelope ID: DEG35664-41D0-4DFC-ADSE-S68AB2CAEDBS

Condensed Report Version Prepared For: Joe & Nicole Solino

Property Address: 42 Meadowhawl Lane, Las Vegas, NV 89135
Date of Inspection: 10/27/2017 Start Time: 9:00:00 AM Report Number: 1027170900RP

Photo: 0.32 (1) Photo: 0303 (4

i

" Photo: 1.05

Photo: 1,05 (2)

|

Pholo: 2.02 (1)

Photo: 1.1 (1) Photo: 1.2 (1)

Questions or concems? Please call (702) 210-5333

Caveat Emptor LV Page 6 of 10
Copyright © 2017 Caveat Emptor LV
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Condensed

Report Version Prepared For: Joe & Nicole Solino

Property Address: 42 Meadowhawk Lane, Las Vegas, NV 89135
Date of Inspection: 10/27/2017 Start Time: 9:00:00 AM Report Number: 1027170S00RP

Photo: 2.02 (2}

Photo: 2.02 (3) Photo: 2.02 (4)

'Positiv_g Photgmese
- % SR

Photo: 3.73 (1)

Photo: 3162 (1)

Photo: 3162 (2) Photo: 3162 (3)

Questions or concerns? Please call (702) 210-5333

Caveat Emptor LV

Copyright © 2017 Caveat Empior LV

Page 7ot 10
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Properly Address: 42 Meadowhawk Lane, Las Vegas, NV 89135
Date of Inspection: 10/27/2017 Star Time: 9:00:00 AM Report Number: 1027170900RP

Photo: 3770.02 (1) Photo: 3800 (1) Photo: 3911 (1)

Informational Photo Positive Photo

<

Phato: 4.171 (1)

Photo: 4.21 (1)

Photo: 4.18 (4)

Questions or concerns? Please call (702) 210-5333
Caveat Emptor LV

Copyright © 2017 Caveal Emplor LV

Page Bof 10
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Condensed Report Version Prepared For: Joe & Nicole Solino

Property Address: 42 Meadowhawk Lane, Las Vegas, NV 89135
Date of inspection: 10/27/2017 Start Time: 9:00:00 AM Report Number: 1027170800RP

.Photo: 4500 (1) Photo: 4684 (1) 4 Photo: 5.2 {1)

it

Photo: 8.04 (1) Photo: 8.04 (2) Photo: 8.07 (1)

Questions or concerns? Please call (702) 210-5333

Caveat Emptor LV Page 9 of 10
Copyright ©@ 2017 Caveat Emplor LV
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Properly Address: 42 Meadowhawk Lane, Las Vegas, NV 89135
Date of Inspection: 10/27/2017 Star Time: 9:00:00 AM Report Number: 1027170900RP

Photo: 8.110 (1) Photo: 8.2003 (1) Photo: 8.31 (1)

Photo: 8.91 (1) Photo: 8.91 (3}

Questions or concemns? Please call (702) 210-5333
Caveat Emptor LV Page 10 of 10

Copyright @2017 Caveat Emptor LV
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[ Voos Fimes

EALTOR

REQUEST FOR REPAIR No. 1 o
In reference to the Residential Purchase Agreement dated 10/23/17 (“Agreement”) on property known as
42  Meadowhawk Ln, Las Vegas, NV (“Property™)
executed by Joseph Folino Nicole Folino __ as Buyer(s) and geller of record

as Seller(s). The Buyer hereby notifies the Seller of the following response and request for repairs:

1. BUYER’S NOTICE: (Check one)

O Buyer has reviewed and approves the Home Inspection Report and removes the home inspection contingency.

¥ Buyer requests that the Seller perform the following repairs before COE. All repairs (except general home maintenance)
are to be done by a licensed Nevada contractor. Buyer reserves the right to approve the repairs at Walk Through Inspection
as set forth in the Purchase Agreement. Buyer acknowledges that this Request for Repair does not absolve the Buyer of any
obligation under the Residential Purchase Agreement.

All irrigation systems need to be repaired and replaced at the areas of
leaking, etc.

(see inspection report for details)

Pool filter case leaks and needs to be repaired/replaced.

Side gate needs to be repaired properly to allow self-latching properly.
Drain stops need to be repaired/replaced since tubs drain slowly

Master bathroom electrical faceplates need to be replaced & installed
properly.

Downstairs room door needs the deadbolt repaired/replaced to function
properly.

Amended report by Inspector makes 2 additional items added to this request:

See provided amended report and photos )

1. Pool decking outside the sliding door has a "lip" that is showing either shifting underneath and/or is a trip hazard.
Seek further investigation from pool builder and provide buyers with "warranty” or solution.

2. Flat roof line that s right of the Office Patio is coming off in chunks and needs to be repaired (see report with
inspectors suggested remedy.) Buyer inquiring on the builders wa rranty for continued said issues with the stucco on
the flat roof lines of home.

11709717 I AALELYS !
TL55AM EST 1217PM EST

Copies of the following reports are attached:

[%g Inspection Report 0
D DocuSigned by: D = DocuSigned by-
Jou Felins Mule Flins
EOOOSORDTABI 10/30/17 TSRz 10/30/17
Buyer Joseph Folino Date Buyer Nicole Folino Date
l{ :
REALTOR' CHRSARARY
Request for Repair 04.27.17 Page 10f2 © 2017 Greater Las Vegas Association of REALTORS®

This form presented by Ashlay Oakes-Larooky | Vegas Homes & Pine Estates | 702-281-1198 | Ashley®@VRFELV.COM h'l f(]nef o
S FORME

JAOD0416
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2. SELLER’S RESPONSE: (Check one)

Seller agrees to correct all of the conditions listed in Section 1 of this Request.
OSeller declines Buyer’s Request for Repairs.
U Seller offers to repair or take the other specified corrective action as follows:

4&/% Cpn 10/30/2017

Selléf Co-trustee, the Shiraz Trust Date Seller Date
Manager, Lyons Development, LLC

3. BUYER'S REPLY TO SELLER’S RESPONSE: (Check one)

UOBuyer accepts Seller’s response as noted in Section 2 of this Request, withdraws all requests for items Seller has not
agreed to correct (if any) and removes the home inspection contingency.

O Buyer rejects Seller’s response and rescinds the Purchase Agreement.

UBuyer rejects Seller’s response as noted in Section 2 of this Request, elects to offer the Seller a new request as set forth in
the attached Request for Repair No. . Buyer further requests a calendar day extension of the Due
Diligence Period.

&l See above in section #1 of original requested repairs added issues added to request of repairs. Inspector
amended report.

doticcp verified

teste Potine DNINT1ZVIPMEST e
SUIL91CG.MRT) AHEQ

dotloop venfied

Jhsgph Polino heAGEg|  Date
4. SELLER’S RESPONSE TO REQUEST FOR EXTENSION OF THE DUE DILLIGENCE PERIOD

O Seller APPROVES the day extension of the due diligence period:

Seller Date Seller Date

Request for Repair 04.27.17 Page 2 of 2 © 2017 Greater Las Vegas Assaciation of REALTORS®
This form presented by Rshley Oskes-Lazonky | Vegas Homes & Fine Bataten { 702-281-1158 | Aohley@VHFELV.COK
Instanetzoaus

JAD00417






inst#: 20171117-0003032
Fees: $40.00

RPTT: $15300.00 Ex#:
1171772017 02-21:08 PM

APN NO.: 164-14-414-014 Receipt #: 3252384
RECORDING REQUESTED BY: Requestor:
EQUITY TITLE OF NEVADA EQUITY TITLE OF NEVADA

‘ Recorded By: RYUD Pgs: 4
WHEN RECORDED MAIL TO: DEBBIE CONWAY
Joseph R Folino & Nicole Folino GLARK COUNTY REGORDER
42 Meadowhawk Lane Src: ERECORD
Las Vegas NV 89135 Ofc: ERECORD

MAIL TAX STATEMENTS TO:
SAME AS ABOVE

Affix RPTT:  $$15,300, 00
ESCROW NO.: 17840471 TGR

GRANT BARGAIN SALE DEED
THIS INDENTURE WITNESSETH THAT
Lyons Development, LLC, a Nevada Limited Liability Company

for a valuable consideration, the receipt of which i is hereby acknowledged, do hereby Grant,
Bargain Sell and convey to

Joseph R Folino and Nicole M Folino, hhsb’é’n_d and wife as joint tenants
all that real property situated in the County of Clark, Stat_é;éf Nevada, described as follows:
SEE EXHIBIT “A” ATTACHED HERETO AND MADE A PART HEREOF.

TOGETHER WITH all and singular the tenements, heredltaments and appurtenances
thereunto belonging to in anywise appertaining. s

SUBJECT TO:
1. General and special taxes for the current fiscal year. :
2. Covenants, conditions, restrictions, rights of way, easements and reservatlions
of record.
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SELLER:

Lyons Development, LLC

%/g"‘"‘—‘/ m

Todd Swanson, Resource Trustee for
the Shiraz Trust

sTATEOF COl0 &0 . ) e
COUNTY OF Benuer™ y 5%
on MNovember V), zoi7

personally appeared before me a Notary Public
Todd Swanson )

who acknowledged that he/she/theyexecuted the
above instrument.

(UL CL&M
Notary Public g
My commission expires: 2| 2.4 ' ‘ g

KAREN COFFEY
NOTARY PUBLIC
STAYE OF COLORADO
NOTARY D 20064012163
MY COMMISSION EXPIRES 03-26-18
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EXHIBIT “A”
LEGAL DESCRIPTION

Lot Fourteen (14) as shown on the FINAL MAP OF SUMMERLIN VILLAGE 18 THE RIDGES
PARCEL "F" FALCON RIDGE as shown by map thereof on file In Book 126 of Plats, Page
64, in the Office of the County Recorder, Clark County, Nevada.
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STATE OF NEVADA
DECLARATION OF VALUE FORM

1. Assessor Parcef Number(s)
164-14-414-014

aoop

2. Type of Property:

a. [ Vacantiand b. %  Single Fam. Res. FOR RECORDERS OPTIONAL USE ONLY
c. O Condo/Twnhse .d. O 2-4Plex Book Page
e. [0 Apt Bldg . O  Comm'iind Date of Recording:
g. 0O Agricultural 00 Mobile Home Notes:
i. Other i .
3.a. Total Value/Sales Price of Property: . $ 3,000,000.00
b. Deedin Lieu of Foreclosure Only'(\_/__aluéjqf property) $
c. Transfer Tax Value Yk $ _3,000,000.00
d. Real Property Transfer Tax Due: $ 15,300.00

4. If Exemption Claimed e
a.  Transfer Tax Exemption, per NRS 375.090, Section

b. Explain Reason for Exemption: G

5 Partial Interest: Percentage being transferred:  100%

The undersigned declares and acknowledges, under penalty of pefjury, pursuant to NRS 375.060 and NRS
375.110, that the information provided is correct to the best of their Information and belief, and can be
supported by documentation if called upon to substantiate the information provided herein. Furthermore, the
parties agree that disallowance of any claimed exemption, or other determination of additional tax due, may
result in a penalty of 1% of th&~tax due plus interest at 1% per month. Pursuant to NRS 375,030, the Buyer
and Seller shall be jointjy & stiiable for any additional amount owed. ™

Signature Capacity
[ U
Signature ‘ Capacity
SELLER (GRANTOR) INFORMATION BUYER {GRANTEE) INFORMATION
{REQUIRED) (REQUIRED)
Print Name: Lyons Development, LLC Print Name: Joseph R Folino and Nicole Folino
Address: 10120 W Flamingo Road Ste, 4333 Address: 42 Meadowhawk Lane
City: Las Vegas City: Las Vegas
State: NV Zip: 89147 State: NV Zip: 898135

COMPANY/PERSON REQUESTING RECORDING (Required if not Seller or Buyer)
Print Name: Equity Title of Nevada Escrow No.:  17840471-084-TGR

Address: 2475 Village View Dr., Suite 250

City, State, Zip: Henderson, NV 89074

(AS A PUBLIC RECORD THIS FORM MAY BE RECORDED/MICROFILMED)
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iﬁm%

FLUSR BEATS & FUIL KOLSE ===

Rakeman Plumbing, Inc.
4075 Losee Road

N. Las Vegas, NV 89030
Phone: (702) 642-8553

INVOICE

INVOICE NO
232809

Fax: (702) 399-1410
cust UPONOR st SWANSON RESIDENCE
5925 148TH ST WEST 42 MEADOWHAWK LN
APPLE VALLEY, MN 55124 Las Vegas, NV 89135
ACCOUNT NO INVOICE DATE TERMS DUE DATE T-PAGE
UPONOR 5/23/2017 Net 30 6/22/2017 1

orpeEr 13382, ro

ResoLuTioN RMA # 747000

TECH FOUND 3/4 UPONOR TEE LEAKING ON THE HOT SIDE OF THE PLUMBING

SYSTEM.

CUT OUT LEAKING FITTING AND REPLACE WITH NEW FITTING AND RESTORE
WATER WITH NO FURTHER LEAKS.

RAKEMAN HAD TO REMOVE TOE KICKS ON BUILT IN CABINETS IN CLOSET,
CUT OUT WET DRYWALL, CARPET PAD AND PLACE EQUIPMENT TO DRY OUT

CLOSET.

AFTER EVERYTHING IS DRY RAKMAN REPAIRED ALL DRYWALL TO MATCH
EXISTING TEXTURE & COLOR AND REPAIRED ALL DAMAGED BUILT IN
CLOSETS THE RESET ALL CARPET.

ITEM NO

QUANTITY

DESCRIPTION

UNIT PRICE

EXTENDED

BID ACCEPTED 1

BID ACCEPTED

2496.00

2,486.00*

Your Business is Appreciated!

* means item is non-taxable
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%@%@gﬁ%g | INVOICE

1,_}/3’4"/*—3/’

T g @.’P/umé/ngz

FLUSH BEATS & FULL HOUSE < INVOICE NO
Rakeman Plumbing, Inc. 232808

4075 Losee Road

N. Las Vegas, NV 83030
Phone: (702) 642-8553
Fax: (702) 399-1410

cust UPONOR site  SWANSON RESIDENCE
5925 148TH ST WEST 42 MEADOWHAWK LN
APPLE VALLEY, MN 55124 Las Vegas, NV 89135
ACCOUNT NO INVOICE DATE " =~ TERMS | DUEDATE "« .. . - . 1 PAGE
UPONOR 5/23/2017 Net 30 6/22/2017 2
TOTAL AMOUNT 2,496.00
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Uponor

June 9, 2017

Rakeman Plumbing

ATTN: Aaron Hawley

4075 Losee Rd

NORTH LAS VEGAS, NV 89030

Re: Uponor Reference No.: RMA 746512

Dear Mr. Hawley:

I am responding to the claim you submitted under the above referenced RMA number.

Enclosed please find a check in the amount of $2,496.00 offered by Uponor in full and complete
satisfaction of all claims and damages you have or may have relating to the above referenced claim.
Be assured that we take these matters seriously and are working to make sure this does not happen
again.

Should you require any other information or have any additional questions, please do not hesitate to
contact me at (952) 997-5383. Thank you for your assistance.

Sincerely,

Christy Wegner
Claims Coordinator
Christy.Wegner@uponor.com

Enclosure: Check

Uponor North America Uponor, Inc. Uponor Ltd
5925 148th Street West 2000 Argentia Road
Apple Valley, MN 55124 Plaza 1, Suite 200
Tel: (800) 321-4739 Mississauga, ON LSN 1W1
Fax: (952) 891-2008 Tel: (888) 994-7726
Web: www.uponor-usa.com Fax: (800) 638-3517

Web: www.uponor.ca
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S 103098 RAKEMAN PLUMBING Jun 7, 2017 12395
5825 1487H STREET WEST, AFBLE VALLEY. M 35154

OUS AEF NUMBER INVGICE HUIABER G/BICE DATE INVCICE DESCRIETION : I
418340  [RMA746512 Jun7, 2017 | 2,496.00
?

| ‘
i .
|
i i
| i
i
] s ;

TOTAL AMOUNT $2,496.00 |

Uponar T e - 014805

925 48T TéEETWfEST T _.;Nahanair’\ss-::cnatisn

51 Jeanngte, PA Check Daiz
3 oL ED-1620423

07-Jun-2017

Chalk Sy

AND Z2rG: Cents™ ‘ $2,496.00

\
PO LLA0Se H0L3II0LE 27 LOO b LYLAGE
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Rusty Graf

From: Beissel, Stacey <Stacey.Beissel@uponor.com>

Sent: Wednesday, December 13, 2017 12:39 PM

To: Nicole Folino

Cc: Joe Folino :

Subject: Uponor Warranty Claim - RMA 746512 (42 Meadowhawk)

Attachments: 746512_As_Received__2_iPG; Rakeman_7465 12_42_meadowhawk_invoice.pdf; 746512
_-_payout.pdf

Hi Nicole,

I wanted to thank you for taking the time to speak with me today in regards to the Uponor products currently
installed in your home. As discussed, Uponor has identified a limited manufacturing related issue with the
tubing samples returned to our office for evaluation and are recommending replacement of all red and blue
AQUAPEX tubing currently instalied in your home with new Uponor AQUAPEX. It is my understanding that
you will be discussing this recommendation with your husband and will be foliowing up with me after the 1%t of
the year to begin conversations on how we can work together to accomplish this task.

Per your request, below please find the information associated with the initial claim submitted to Uponor in
February 2017.

Claimant Information Jabsite Information
Builder/Contractor Residential

rakeman piumbing aaron hawley

aaron hawley 42 meadow hawk In,
4075 losee rd ' LAS VEGAS, NV 8913
NORTH LAS VEGAS, NV 89030 ) us

us aaron@rakeman.com
aaron@rakeman.com Ph 702 642 8553

Ph 702 642 8553

Fax 702 399 1410
Past Occurrences

Estimated Ciaim Amount
Past Occurrences

Amount $5000 to $10000
Preferred Reimbursement Cash
Repairs Camplete No
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Application

Application
Recirculation
Recirc Type
Failure Location

Location Detail

Temperature/Pressure

Temperature
System Temp Hot

System Pressure

\Water Source

Water Source

Dates

Est. instalied Date

Failure Date

Plumbing

Yes

Timed/Cn Demand
Supply

master bed room closet

Hot
120 F

65 PSI

Municipal

19-JUN-2013

16-FEB-2017

Contractor information

rakeman plumbing
aarcn hawley

4075 losee rd

NORTH LAS VEGAS. t
us
aaron@rakeman.com
Ph 702 642 8553
installing? Yes

Other information

Present for destructiv
Phase of Constructio:
Buiider

Customer Comment{s)

tubing spiit at fitting. Cu
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itern Number Description ' Retur

Q4751775 ProPEX EP Reducing Tee, 1" PEX x 3/4" PEX x 3/4" PEX
Problem: tubing split at fitting

Review Resuit: No Failure
F206075C 3/4" Uponor AquaPEX Red, 300-it. coil
Problem: tubing spilit at fitting

Review Resulit: ianufacturing
F3060750 3/4" Uponor AquaPEX Blue, 3C0-fi. coil
Problem: tubing split at fitting

Review Result: Manufacturing
F1041000 1" Uponor AquaPEX White, 100-fi. coil
Problem: tubing split at fitting

Review Result: No Failure
Q4630756 ProPEX Ring with Stop, 3/4"

Problem: tubing split at fitting

Review Result: No Failure
Q4691000 ProPEX Ring with Stop, 1"

Problem: tubing spiit at fitting

Review Result: No Failure

Should you have any questions or concerns with the information supplied, please do not hesitate to reach
out. My direct contact information is below.

Thank you
Stacey

Uuponor
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Stacey Beissel
Warranty Manager
Uponor North America

T +19529978984
M +16512531956

www.uponor-usa.com
WWW.UpOoNorpro.com

Uponor, inc.
5925 148th Stw
Apple Valley, MN, 55124

CONFIDENTIALITY NOTICE: This email message, including any attachments, is for the sole use of intended recipienl(s) and may
contain confidential or proprietary information. Any unauthorized review, use, disclosure or distribution is prohibiled. If you are not the
intended recipient, immediately contact the sender by reply email and destroy all copies of the original message.
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Rusty Graf

From: Beissel, Stacey <Stacey.Beissel@uponor.com>

Sent: Wednesday, December 13, 2017 12:47 PM

To: Nicole Folino

Cc: Joe Folino

Subject: Uponor Warranty Claim - RMA 748395 (42 Meadowhawk)
Attachments: 748395 As Received (1) (1).JPG; 748395_As_Received_2_ (1)JPG
Hi Nicole,

As requested, the claim information for the most recent claim submitted to Uponor for evaluation (in November
2017} is below:

Claimant Information Jobsite Information
Builder/Contractor Single Family

rakeman plumbing todd watson

alison brooks 42 meadowhawk ave.
4075 losee d LAS VEGAS, NV 89135
NORTH LAS VEGAS, NV 8903¢ us

us alison@rakeman.com
alison@rakeman.com ' Ph 702 642 8553

Ph 702 642 8553

Past Occurrences
Estimated Claim Amount

Past Occurrences

Amount $1000 to $2500
Past Occurrences Ref¢

Preferred Reimbursement Cash
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Application

Application
Recirculation

Location Detail

Temperature/Pressure

Temperature
System Temp

System Pressure

Water Source

Water Source

Dates

Est. Installed Date

Failure Date

Plumbing
No

master bath closet belo

Cold
70F

65 PSI

Municipal

15-JUL-2013

07-NOV-2017

water heater

Contractor information

rakeman plumbing
alison brooks

4075 losee 1d

NORTH LAS VEGAS, |
us
alison@rakeman.com
Ph 702 642 8553
Installing? Yes

Other Informaticn

Present for destructiy
Phase of Constructio
Buiider

Customer Comment(s)

Biue pipe split at fitting
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item Number Description Rettr

LF4317575 ProPEX LF Brass Sweat Adépter, 3/4" PEX x 3/4" Copper
Problem: blue tubing split at fitting
Review Result:

F3040750 374" Uponor AquaFEX Blue, 100-fi. coil

Problem: blue tubing split at fitting

Review Result: Manufacturing

Thank you
Stacey

UupoNor

Stacey Beissel
Warranty Manager
Uponor North America

T +19529978984
M +16512531956

www.uponor-usa.com

www.uponorpro.com

Uponor, inc.
5925 148th Stw
Apple Valley, MN, 55124

CONFIDENTIALITY NOTICE: This email message, including any attachments, is for the sole use of intended recipient(s) and may
conlain confidential or proprietary information. Any unauthorized review, use, disclosure or distribution is prohibited. If you are not the
intended recipient, immediately contact the sender by reply email and destroy afl copies of the original message.
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Rusty Graf

From: Beissel, Stacey <Stacey.Beissel@uponor.com>

Sent: Wednesday, December 13, 2017 1:20 PM

To: Nicole Folino

Ce: Joe Folino

Subject: RE: Uponor Warranty Claim - RMA 748395 (42 Meadowhawk)
Attachments: 2012 - Plumbing Warranty.pdf

Hi Again,

I apologize; | just realized | forgot to send the Uponor warranty applicable to your home. | have attached it for
your review,

Thanks
Stacey

From: Beissel, Stacey

Sent: Wednesday, December 13, 2017 2:47 PM

To: 'Nicole Folino' <nfolino@sandlerpartners.com>

Cc: Joe Folino <jfolino@switch.com>

Subject: Uponor Warranty Claim - RMA 748395 (42 Meadowhawk)

Hi Nicole,

As requested, the claim information for the most recent claim submitted to Uponor for evaluation (in November
2017} is below:
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Claimant Information

Builder/Contractor

rakeman plumbing

alison brooks

4075 losee rd

NORTH LAS VEGAS, Nv 89030
us

alison@rakeman.com

Ph 702 642 8553

Estimated Claim Amount

Amount

FPreferred Reimbursement

$1000 to $2500

Cash

Jobsite Information

Single Family

todd watson

42 meadowhawk ave.
LAS VEGAS, NV 89135
us
alison@rakeman.com
Ph 702 642 8552

Past Qccurrences

Past Occurrences

Past Occurrences Refi
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Application

Application
Recirculation

Location Detail

Temperature/Pressure

Temperature
System Temp

Systemn Pressure

Water Source

Water Source

Dates

Est. installed Date

Failure Date

Plumbing
No

master bath closet below water heater

Cold
70F

65 PSI

tAunicipal

15-JUL-2013

07-NOV-2017

Contracior information

rakeman piumbing
alison brooks

4075 losee rd

NORTH LAS VEGAS. |
us
alison@rakeman.com
Ph 702 642 8553
installing? Yes

Other Information

Present for destructiy
Phase of Constructio
Buiider

Customer Comment(s)

Blue pipe spiit at fitting
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item Number Description Returt

LF4517575 ProPEX LF Brass Sweat Adapter, 3/4" PEX x 3/4" Copper
Problem: blue tubing split at fitting

Review Result:

3040750 3/4" Uponor AquaPEX Bilue, 100-fl. coil
Froblem: blue tubing split at fitting

Review Resulf: Manufacturing

Thank you
Stacey

Stacey Beissel
Warranty Manager
Uponor North America

T +19529978984
M +16512531956

WWW.Uponor-usa.com
WWW.UpONOrpro.com

Uponor, inc.
5925 148th St W
Apple Valley, MN, 55124

CONFIDENTIALITY NOTICE: This email message, including any attachments, is for the sole use of intended recipient(s) and may
contain confidential or proprietary information. Any unauthorized review, use, disclosure or distribution is prohibited. If you are not the
intended recipient, immediately contact the sender by reply emait and destroy all copies of the original message.
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UPONOR, INC. LIMITED WARRANTY Valid for Uponor
AquaPEX-a® Tubing, ProPEX® and Other Select Plumbing
Products

This Warranty is Effective For Installations Made After
October 15,2012

Subject to the terms and conditions of this Limited Warranty,
Uponor, Inc. (“Uponor”) warrants to the owner of the
applicable real property that the Uponor products fisted
below shall be free from defects in materials and
workmanship, under normal conditions of use when installed
as part of a potable water distribution system.

Unless otherwise specified, this Limited Warranty for the
applicable Uponor products shall commence on the date the
product was installed (“Commencement Date”) and will
expire after the following number of years:

(3} Twenty-Five (25) years for Uponor AquaPEX-a® tubing,
Uponor ProPEX® fittings and ProPEX® rings when all are
installed in combination with each other;

(b} Ten (10) years for Uponor AquaPEX-a® tubing when
installed in combination with non-Uponor fittings;

{c) Ten (10} years for Uponor EP valves, EP valveless
manifolds and Uponor tub ells, stub ells, and straight
stubs;

(d) Two (2) years for Uponor metal manifolds, Uponor EP
manifolds with valves;

(e) Five (5) years for the Uponor D'MAND® system;

(f} Two (2) years for all other components of the Uponor
ProPEX® fitting system and all other plumbing items
listed in Uponor’s catalog as of the effective date of this
limited warranty.

For purposes of this warranty, the use of Uponor
AquaPEX-a® tubing, Uponor ProPEX® fittings and ProPEX®
rings in combination with each other shall constitute an
Uponor ProPEX® system.

UpoNor

PLUMBING SYSTEMS

ANARRANTY

Exclusions From Limited Warranty:

This limited warranty applies only if the applicable Uponor
products identified above: (a) are selected, configured and
installed by a certified licensed plumbing contractor
recognized by Uponor as having successfully completed the
Uponor AquaPEX® training course and according to the
installation instructions provided by Uponor; (b} are not
exposed to temperatures and/or pressures that exceed the
limitations printed on the warranted Uponor product or in
the applicable Uponor installation manual; (c) remain in their
originally installed location; (d) are connected to potable
water supplies; (e) show no evidence of misuse, tampering,
mishandling, neglect, accidental damage, modification or
repair without the approval of Uponor; and {f} are installed in
accordance with then-applicable building, mechanical,
plumbing, electrical and other code requirements; {g) are
installed in combination with Uponor AquaPEX-a® tubing
unless otherwise specified below.

Without limiting the foregoing, this limited warranty does not
apply if the product failure or resulting damage is caused by:
(a) faulty instaliation; (b) components not manufactured or
sold by Uponor; (c) exposure to uitra violet light; (d) external
physical or chemical conditions, including, but not limited to
chemically corrosive or aggressive water conditions; or (e}
any abnormal operating conditions.

The use of non-Uponor termination devices such as
tub/shower valves, silt cocks, stops and other similar
components that attach at the termination or end-point of a
run or branch of Uponor AquaPEX-a® tubing does not
disqualify the additional parts of the Uponor ProPEX® fitting
system from the terms of this Limited Warranty. Only the
non-Uponor termination devices themselves are excluded
from the Uponor Limited Warranty.

The use of non-Uponor AquaPEX-a® tubing disqualifies any
and ail parts of the Uponor ProPEX fitting® system from the
terms of this Limited Warranty. This exclusion does not
include certain circumstances wherein Uponor AquaPEX-a®
tubing is installed in combination with CPVC, copper, PPr, or
stainless steel pipe risers as may be required in limited
residential and commercial plumbing applications. The use
of non-Uponor fittings in combination with Uponor ProPEX®
fittings disqualifies Uponor ProPEX fittings® from the terms
of this Limited Warranty.
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Warranty Claim Process {for building owners and
homeowners only):

Written notification of an alleged failure of, or defect in, any
Uponor part or product identified herein should be sent to
Uponor, Attn: Warranty Department, 5925 148th Street
West, Apple Vailey, Minnesota 55124 or by facsimile to (866)
351-8402, and must be received by Uponor within thirty (30)
days after detection of an alleged failure or defect occurring
within the applicable warranty period. All products alleged to
be defective must be sent to Uponor for inspection and
testing for determination of the cause of the alleged failure or
defect.

Exclusive Remedies:

If Uponor determines that a product identified herein has
failed or is defective within the scope of this fimited warranty,
Uponor’s liability is limited, at the option of Uponor, to: issue
a refund of the purchase price paid for, or to repair or replace
the defective product.

Notwithstanding anything to the contrary in this limited
warranty, if Uponor determines that any damages to the real
property in which a defective product was installed were the
direct result of a leak or failure caused by a manufacturing
defect in an Uponor product covered by this fimited warranty
and occurring within the first ten (10) years after the
applicable Commencement Date or during the applicable
limited warranty period, whichever is shorter, and if the
claimant took reasonable steps to promptly mitigate {i.e.,
limit or stop) any damage resuiting from such failure, then
Uponor may at its discretion, reimburse claimant for the
reasonable costs of repairing or replacing such damaged real
property, including flooring, drywall, painting, and other real
property damaged by the leak or failure. Uponor shall not
pay for any other additional costs or expenses, including but
not limited to, transportation, relocation, labor, repairs or any
other work associated with removing and/or returning failed
or defective products, installing replacement products,
damage to personal property or damage resulting from mold.

Warranty Claim Dispute Process:

In the event claimant and Uponor are unable to resolve a
claim through informal means, the parties shall submit the
dispute to the American Arbitration Association or its
successor ({the “Association”) for arbitration, and any
arbitration proceedings shall be conducted before a single
arbitrator in the Minneapolis, Minnesota metropolitan area.
NOTWITHSTANDING THE FOREGOING, NEITHER THE
CLAIMANT NOR UPONOR, INC. SHALL BE ENTITLED TO
ARBITRATE ANY CLAIMS AS A REPRESENTATIVE OR MEMBER
OF A CLASS, AND NEITHER THE CLAIMANT NOR UPONOR
SHALL BE ENTITLED TO JOIN OR CONSOLIDATE CLAIMS WiTH
ANY OTHER PARTIES IN ARBITRATION OR IN LITIGATION BY
CLASS ACTION OR OTHERWISE.

Transferability:

This limited warranty may only be assigned by the original
owner of the applicable real property and may not be
assigned or transferred after the period ending ten (10) years
foliowing the Commencement Date.

Miscellaneous:

By the mutual agreement of the parties, it is expressly agreed
that this limited warranty and any claims arising from breach
of contract, breach of warranty, tort, or any other claim
arising from the sale or use of Uponor's products shall be
governed and construed under the laws of the State of
Minnesota. it is expressly understood that authorized
Uponor sales representatives, distributors, and plumbing
professionals have no express or implied authority to bind
Uponor to any agreement or warranty of any kind without
the express written consent of Uponor.

THIS LIMITED WARRANTY IS THE FULL EXTENT OF EXPRESS
WARRANTIES PROVIDED BY UPONOR, AND UPONOR HEREBY
DISCLAIMS ANY WARRANTY NOT EXPRESSLY PROVIDED
HEREIN, INCLUDING, WITHOUT LIMITATION, THE IMPLIED
WARRANTIES OF MERCHANTABILITY AND FITNESS FOR A
PARTICULAR PURPOSE WITH RESPECT TO THE PRODUCTS
COVERED HEREUNDER.

UPONOR FURTHER DISCLAIMS ANY STATUTORY OR IMPLIED
WARRANTY OF HABITABILITY.

EXCEPT AS OTHERWISE EXPRESSLY STATED IN THIS LIMITED
WARRANTY,  UPONOR  FURTHER  DISCLAIMS  ANY
RESPONSIBILITY FOR LOSSES, EXPENSES, INCONVENIENCES,
AND SPECIAL, INDIRECT, SECONDARY, INCIDENTAL OR
CONSEQUENTIAL DAMAGES ARISING OR RESULTING IN ANY
MANNER FROM THE PRODUCTS COVERED HEREUNDER.
SOME STATES DO NOT ALLOW THE EXCLUSION OR
LIMITATION OF INCIDENTAL OR CONSEQUENTIAL DAMAGES,
SO THE ABOVE LIMITATION OR EXCLUSION MAY NOT APPLY
TO YOU.

THIS LIMITED WARRANTY GIVES THE CLAIMANT SPECIFIC
LEGAL RIGHTS, AND YOU MAY ALSO HAVE OTHER RIGHTS
WHICH VARY FROM STATE TO STATE.

Revised as of 8/2012

Uponoaor, inc.

5925 148th Street West
Apple Valley, MN 55124 USA
Tel: (800) 321-4739

Fax: {952} 891-2008

Web: www.uponor-usa.com

Uponor
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CHRISTOPHER M. YOUNG, ESQ.
Nevada Bar No. 7961

JAY T. HOPKINS, ESQ.

Nevada Bar No. 3223
CHRISTOPHER M. YOUNG, PC
2460 Professional Court, #200
Las Vegas, Nevada 89128

Tel: (702) 240-2499

Fax: (702) 240-2489
cyoung(iicotomlaw.com
iavthopkins(@gmail.com

Attorneys for Todd Swanson, et al.

DISTRICT

CLARK COUNTY, NEVADA

JOSEPH FOLINO, an individual and NICOLE
FOLINO, an individual,

Plaintiff(s),
V.

TODD SWANSON, an individual; TODD
SWANSON, Trustee of the SHIRAZ TRUST;
SHIRAZ TRUST, a Trust of unknown origin;
LYON DEVELOPMENT, LLC, a Nevada
limited liability company; DOES 1 through X;
and ROES I through X,

Defendant(s).

Electronically Filed
3/26/2019 2:15 PM
Steven D. Grierson

CLER@ OF THE COUE !;

COURT

CASENO.: A-18-782494-C
DEPT.NO.: XXIV

NQTICE OF REHEARING

TO ALL INTERESTED PARTIES AND THEIR COUNSEL:
YOU AND EACH OF YOU WILL PLEASE TAKE NOTICE that the undersigned
will bring DEFENDANT’S MOTION TO DISMISS AND/OR MOTION FOR MORE

DEFINITE STATEMENT AND PLAINTIKFF
COMPLAINT ON FOR HEARING before this
/11
111
/11
/11

'S COUNTERMOTION TO AMEND THE

Honorable Court, District Court Department
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24, Couriroom 116, on the 9th day of April, 2019, at 9:00 a.m.
. ;ﬁi
DATED this Y day of March, 2019.

Respectfully Submitted,

CHRISTOP

-
7

{ER M. YOUNG, PC

p /i} /;% "/’W
i i
A 4

CHRISTOPHER M. YOUNG, ESQ.
Nevada Bar No. 7661

JAY T. HOPKINS, ESQ.

Nevada Bar No. 3223

2460 Professional Court, Suite 200
LLas Vegas, Nevada 89128
cyoung(@icotomlaw.com

-

jaythopkins@gmail.com

Attorneys for Todd Swanson, et al.
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CERTIFICATE OF E-SERVICE

Pursuant to Nevada Rules of Civil Procedure 5(b), Administrative Order 14-2, and

N.EF.CR. 9, I hereby certify that on the ﬁyﬁday of March, 2019, service of the foregoing

NOTICE OF REHEARING was electronically filed and served on counsel through the Court’s

electronic filing system as follows:

Rusty Graf, Esq.
Shannon M. Wilson, Esq.

10777 West Twain Avenue, 3™ Floor

Las Vegas, Nevada 89135
reraf@blacklobello.law
swilsonidblacklobello.Jaw
Attomneys for Plaintift

H:\Open Case Files\0300.003\WTCOFHRG

/s/ Myra Hyde
An Employee of

CHRISTOPHER M. YOUNG, PC
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Electronically Filed
4/2/2019 1:35 PM
Steven D. Grierson

RPLY CLERK OF THE coy
CHRISTOPHER M. YOUNG, ESQ. w ,ﬂw....

Nevada Bar No. 7961

JAY T. HOPKINS, ESQ.

Nevada Bar No. 3223
CHRISTOPHER M. YOUNG, PC
2460 Professional Court, #200
Las Vegas, Nevada 89128

Tel: (702) 240-2499

Fax: (702) 240-2489
cyoung(ccotomlaw.com
jaythopkins@gmail.com

Attorneys for Todd Swanson, et al.

DISTRICT COURT
CLARK COUNTY, NEVADA
JOSEPH FOLINO, an individual and NICOLE| CASENO.: A-18-782494-C
FOLINO, an individual, DEPT. NO.: XXIV
Plaintiff(s),

V.

TODD SWANSON, an individual; TODD
SWANSON, Trustee of the SHIRAZ TRUST;
SHIRAZ TRUST, a Trust of unknown origin;
LYON DEVELOPMENT, LLC, a Nevada
limited liability company; DOES I through X;
and ROES I through X,

Defendant(s).

DEFENDANT’S REPLY TO PLAINTIFFS’ OPPOSITION TO DEFENDANTS’
MOTION TO DISMISS AND/OR MOTION FOR MORE DEFINITE STATEMENT:
COUNTERMOTION TO AMEND THE COMPLAINT

Defendants, TODD SWANSON, an individual;, TODD SWANSON, Trustec of the
SHIRAZ TRUST; SHIRAZ TRUST, a Trust of unknown origin, LYON DEVELOPMENT,
LLC, (hereinafter referred to as “Defendants”) by and through its counsel of record Christopher
M. Young, Esq., and JAY T. HOPKINS of the law firm of Christopher M. Young, P.C., hereby
submit the following Reply to Plaintiffs” opposition to Defendants’ motion seeking dismissal of
the Plaintiff’s action or, in the alternative, more definite statement; and, countermotion to amend |

the complaint.

Iy
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This Reply is made and based upon the pleadings and papers on file, together with the

following Points and Authorities with exhibits and the arguments at the hearing.
Ana

DATED this &~ day of April, 2019.
Respectfully Submitted,

CHRISTOPHER M. Y(?/g)'NG, PC

y s

p
CH}HSTOP{W"M. YOUNG, ESQ.

Nevada Bar N6. 7961

JAY T. HOPKINS, ESQ.

Nevada Bar No. 3223

2460 Professional Court, Suite 200
Las Vegas, Nevada 89128
cvoung(icotomlaw.com
jaythopkins@gmail.com

Attorneys for Todd Swanson, et al.

L
Introduction
In their Opposition, the Plaintiffs assert that 1. Fraud was properly pled; 2. Plaintiffs
punitive damages claim and DTPA were properly pled; 3. Plaintiffs should be allowed to amend
to assert alter ego; and 4. Plaintiffs properly pled Civil RICO. This Reply briefly addresses those |
arguments.l

.
Arsument

A. The Plaintiffs’ Fraud Claim Fails

The Plaintiffs’ Propoéed First Amended Complaint did not amend or add any facts
supporting fraud. Indced, the Plaintiffs’ fraud claim and all the underlying factual allegations in
the Proposed First Amended Complaint are identical in the Complaint and Proposed First |
Amended Complaint. The supplemental pleading continues Plaintiffs’ reliance on one factual

allegation: that the Defendants checked the wrong box on the disclosure form. (See Complaint

! The Plaintiffs’ Civil RICO scction cited the general rule but did not apply the elements to this |
case. Therefore, Defendants’ RICO argument in their Motion to Dismiss stands on its own and !
this Reply does not add further argument or rebuttal. ‘
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and Proposed First Amended Complaint §43). 943 identifies the date the SRPD was signed,
October 24, 2017. The rest of the allegations relating to fraud are conclusory.

Under Plaintiffs’ theory, a fraud claim is established every time a Buyer alleges a Seller
checked the wrong box on the SRPD. The Plaintiffs’ case is, at best, a negligent |
misrepresentation case.

The general standards for pleading fraud are amply discussed in the instant motions.
Other than general “intent” allegations and 43, the Plaintiffs’ only other purportedly fraudulent
allegations are that the Defendants received invoices and warranties regarding the prior water
leak. These documents actually negate the Plaintiffs’ fraud allegations.

In a case very similar to this one, the Nevada Supreme Court found that when an owner
makes a repair, he has no duty to disclose. Nelson v. Heer, 123 Nev. 217, 220, 163 P.3d 420,
423 (2007). In Nelson, a water pipe on the third floor of the owner’s cabin “burst, flooding the
cabin.” Id. The property owner hired a general contractor, who repaired the broken water pipe.
The leak, however, caused extensive water damage, requiring the owner to replace “flooring,
ceiling tiles, several sections of wallboard, insulation, kitchen cabinets, bathroom vanities,
kitchen appliances, and certain furniture.” Id. At that time, the owner did not conduct any mold
remediation. /d.

Four years later, the owner listed the cabin for sale and completed a Seller's Real
Property Disclosure Form (SRPD). The owner did not disclose the previous water damage.
Without being informed of any water leaks, the buyer closed on the property.

The buyer learned of the water damage after the sale when his homeowner's insurance
was canceled. “The carrier cited the prior water damage as the cause of the cancellation.” Id,
The buyer received an $81,000 estimate for repairs.

The issue in Nelson was whether the seller had a duty to disclose the earlier damages.
According to the court, “a seller is not required to ‘disclose a defect in residential property of

1

which [she] is not aware.”” Awareness, according to the court, means “marked by realization,
perception, or knowledge.” The court found that the seller did not violate the disclosure rules

because the earlier water flood and ‘damages were repaired, and the seller could not have |
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knowledge of a defect. According to the court, “[o}nce the water damage was repaired . . . it no
longer constituted a condition that materially lessened the value or use of the cabin.” Id.

This case is exactly like Nelson. Here, the Plaintiffs allege the Defendants failed to
disclose a prior water leak, which occurred in February, 2017, about 6 months before the
Defendants made the October 24, 2017 disclosures. To prove the Defendants’ knowledge of the ;
prior water leak, the Plaintiffs cite to Exhibits 8-11 of their Opposition, which is an invoice from
Rakeman Plumbing and Uponor warranties. However, under Nelson, the invoices and warranties
actually show that the Defendants did not intentionally (or even negligently) fail to disclose the
carlier water leak. The invoices show that Rakeman repaired the previous water leak. The ;
invoice notes the Rakeman tech found “a 3/4 Uponor Tec leaking on the hot side of the system.”
See Exhibit 8 to Plaintiffs” Opposition to Motion to Dismiss. The tech cut out the leaking fitting
and replaced it with 2 new fitting and restored the water with no further leaks. Id. The tech cut
out the drywall and the carpet in the closet and allowed it to dry. Id. Then, “after everything
was dry,” the Rakeman tech re-installed the carpet, and repaired the drywall and the damaged
built-in closets. Id.

As in Nelson, the Defendants could not have any “realization, perception or knowledge”
of a defective condition because the prior water leak was fixed. This negates the Plaintiffs’
allegations the Defendants had the “knowledge or belief” that answering “no” was a false
statement.

In the Plaintiffs’ Opposition, they rely on fraud to support their punitive damages claim.
However, as discussed above, and in the Defendants’ Motion to Dismiss, under Nevada law,
repairing the earlier water leak negated the fraud component of the Plaintiffs’ punitive damages |
claim.

B. The Plaintiffs’ Piercing the Corporate Veil Allegations Fail

Plaintiffs request leave to amend to add an alter ego claim to maintain their claim against
Todd Swanson, an individual. Todd Swanson as an individual has never had any involvement in
this transaction. At all times, Lyons Development LLC acted as the developer in building 42
Meadowhawk Lane. The PSA has always been between the Seller, Todd Swanson, Co-trustee,
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the Shiraz Trust, Manager, Lyons Development LLC, and the Buyers, Joseph Folino and Nicole |
Folino. The Folinos want to pierce the trust to maintain their action against Todd Swanson,
individually.

“The party propounding the alter ego doctrine and attempting to pierce the corporate veil |
must establish the elements” to assert an alter ego claim. Lorenz v, Beltio, Ltd, 114 Nev. 795,
807, 963 P.2d 488, 496 (1998). Here, instead of arguing how each of the alter ego elements apply
to this case, the Plaintiffs ask for discovery. However, as discussed below, no discovery will
change that Todd Swanson, an individual, should not be a defendant in this case.

First, assuming the court considers the Plaintiffs’ request, the threshold question is
whether the Nevada rules for corporations apply equally to trusts. Courts have ruled they likely
do. See Transfirst Group, Inc. v. Magliarditi, 2017 U.S. Dist. LEXIS 80443 *14 (D. Nev. 2017).

So, again assuming the court considers the Plaintiffs’ request, under Nevada law, there
are three requirements for finding that the doctrines of alter ego and piercing the corporate veil
apply:

(1) The corporation must be influenced and governed by the person asserted to be its alter
€go; (2) There must be such unity of interest and ownership that one is inseparable from the
other; and (3) The facts must be such that adherence to the fiction of separate entity would, under
the circumstances, sanction a fraud or promote injustice. Lorenz ,114 Nev. at 807, 963 P.2d at
496. Here only the first element is present. However, there is no unity of interest and
recognizing the trust as a separate entity would not sanction a fraud or promote injustice.

1. There is Mo Unity of Interest

Primarily and most importantly, “to pierce the corporate veil, the findings pointing to a
unity of interest must have caused the plaintiff's injury and must have sanctioned a fraud or
promoted an injustice.” Polaris Indus. Corp. v. Kaplan, 103 Nev. 598, 602, 747 P.2d 384, 387
(1987). Here, presuming unity of interest, such purported unity did not cause the Plaintiffs’
injuries. Indeed, there is no connection, at all, between the Plaintiffs’ injuries and any purported
unity of interest. No discovery will change this fact.

11/
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For the sake of argument, if Plaintiffs can clear the first hurdle, the courts may look to
several other factors.> For instance, the courts may consider whether the trust is being used “as a
mere shell . . . for . . . the business of . . . another corporation.” Southwood v. Credit Card
Solution, 2016 U.S. Dist. LEXIS 48039 *35 (D.N.C. 20106), citing N. Arlington Med. Bldg., Inc.
v. Sanchez Const. Co., 86 Nev. 515, 522 n.3, 471 P.2d 240, 244 n.3 (1970). Here, the Shiraz
Trust is not a mere shell, but acts as the manager of Lyons Development LLC. No discovery will
change this fact.

Next, the courts may consider whether there is “concealment and misrepresentation of the
identity of the responsible ownership, management, and financial interest.” Southwood, 2016
U.S. Dist. LEXIS 48039 at *35. The Shiraz Trust has never concealed or misrepresented these
factors. No discovery will change this fact.

Last, courts may consider whether the trust has disregarded legal formalities and failed to |
“maintain arm's length relationships among related entities.” Southwood, 2016 U.S. Dist. LEXIS
48039 at *35. Plaintiffs can point to no instance where the Shiraz Trust has failed to follow
corporate formalities. No discovery will change this fact, and corporate/trust filings are public
record.

2. Recognizing the Trust Would Not Promote Injustice

The last factor is whether recognizing the Shiraz Trust would promote mjustice. See
Brown v. Kinross Gold U.S.A., Inc., 531 F. Supp. 2d 1234, 1242 (2008); U.S. Dist. LEXIS 7769,
*16. As discussed above, the Folinos have always known that their contract was with Todd |
Swanson, Co-iruste, the Shiraz Trust, Manager, Lyons Development LLC. The burden is on the
Folinos to show how recognizing the Trust would promote injustice. Yet, in their moving
papers, the Folinos did not even raise the issue.

/17

2 See also, Mallard Auto. Group, Lid. v. LeClair Mgmit. Corp., 153 F. Supp. 2d 1211, 1214 (D.
Nev. 2001) (citing Lorenz, 963 P.2d at 497) (courts consider “several factors that may indicate 2
unity of interest and ownership between two entities: commingling of funds, undercapitalization,
unauthorized diversion of funds, treatment of corporate assets as the entity's own, and failure to
observe corporate formalities.”)
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Conclusion
As discussed above, the Plaintiffs’ fraud claim fails. The Plaintiffs continue to plead with
insufficient particularity to maintain that claim. Further, the invoices and warranties show that
the Defendants repaired the prior damage, which negates the knowledge or intent component of |
the fraud claim. Under this umbrella, the punitive damages claim also fails.
The Plaintiffs’ request for leave to add an alter ego action should be denied. Primarily,

the Plaintiffs cannot show unity of interest. But the other elements are also lacking,

e S A T ¥ T -

The Defendants respectfully request that this Court grant their Motion to Dismiss.

o s .
DATED this —day of April, 2019.

Respectfully Submitted,

CHRISTOPHER M. YOUNG, PC

97|~

Nevada Bar N¢/ 7961

CH R’ESTOPH?fM. YOUNG, ESQ.

JAY T. HOPKINS, ESQ.

Nevada Bar No. 3223

2460 Professional Court, Suite 200
Las Vegas, Nevada 89128
cyoung{ricotomlaw.com
jaythopkins@gmail.com

Attorneys for Todd Swanson, et al.
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CERTIFICATE OF E-SERVICE

Pursuant to Nevada Rules of Civil Procedure 5(b), Administrative Order 14-2, and
N.EF.CR. 9, I hereby certify that on the 2nd day of April, 2019, service of the foregoing
DEFENDANT’S REPLY TO PLAINTIFFS’ OPPOSITION TO DEFENDANTS’ f

MOTION TO DISMISS AND/OR MOTION FOR MORE DEFINITE STATEMENT:

COUNTERMOTION TO AMEND THE COMPLAINT was electronically filed and served

on counsel through the Court’s electronic filing system as follows:

Rusty Graf, Esq.

Shannon M. Wilson, Esq.

10777 West Twain Avenue, 3% Floor
Las Vegas, Nevada 89135
rgraf@blacklobello Jaw
swilson(rblacklobello.law

Attomeys for Plaintiff

/s/ Myra Hyde
An Employee of

CHRISTOPHER M. YOUNG, PC

8of 9
JA000457




H:\Open Case Files\0300.003\PLEADING\REPLY

9 0f9

JAQ00458




BLACK & LOBELLO

10777 W. Twain Avenue, 3“ Floor

Las Vegas, Nevada 89135
(702) 869-8801 FAX: (702) 869-2669
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J.RUSTY GRAF, ESQ.
Nevada Bar No. 6322
BLACK & LOBELLO
10777 W. Twain Ave., 3" FI.
Las Vegas, Nevada 89135
(702) 869-8801

(702) 869-2669 (fax)
Attorneys for Plaintiffs

Electronically Filed
4/18/2019 1:27 PM
Steven D. Grierson

CLERE OF THE COUEE

DISTRICT COURT

CLARK COUNTY, NEVADA

JOSEPH FOLINO, an individual and NICOLE
FOLINO, an individual,

Plaintiff,
V.

TODD SWANSON, an individual; TODD
SWANSON, Trustee of the SHIRAZ TRUST;
SHIRAZ TRUST, a Trust of unknown origin;
LYONS DEVELOPMENT, LLC, a Nevada
limited liability company; DOES I through X;
and ROES I through X,

Defendants.

CASE NO.: A-18-782494-C
DEPT. NO.: XXIV

NOTICE OF ENTRY OF ORDER

PLEASE TAKE NOTICE that an ORDER ON DEFENDANTS MOTION TO DISMISS

AND/OR MOTION FOR MORE DEFINITE STATEMENT; COUNTERMOTION TO

AMEND THE COMPLAINT was entered on April 18, 2019.

1/

111/

11/

/11

Page | of 3

Case Number: A-18-782494-C
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BLACK & LOBELLO

10777 W. Twain Avenue, 3 Floor
Las Vegas, Nevada 89135
(702) 869-8801 FAX: (702) 869-2669
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A true and correct copy is attached here.
Dated this /Wday of April 2019.

BLACK & LOBELLO

/s/ Rusty Graf

RUSTY GRAF, ESQ.
Nevada Bar No. 6322

10777 West Twain Avenue, Suite 300

Las Vegas, Nevada 89135
Attorneys for Plaintiffs
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BLACK & LOBELLO

10777 W. Twain Avenue, 3" Floor

Las Vegas, Nevada 89135
(702) 869-8801 FAX: (702) 869-2669
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CERTIFICATE OF MAILING

Pursuant to NRCP 5(b), I certify that I am an employee of BLACK & LOBELLO and that
on the ZY day of April 2019, I caused the above and foregoing document entitled NOTICE
OF ENTRY OF ORDER to be served as follows:

[ 1 by placing same to be deposited for mailing in the United States Mail, in a sealed
envelope upon which first class postage was prepaid in Las Vegas, Nevada; and

[X] by electronic service through Odyssey, Clark County Eighth Judicial District Court’s
- electronic flling/service system,;

[ ] pursuantto EDCR 7.26, to be sent via facsimile;

to the party or their attorney(s) listed below at the address and/or facsimile number indicated
below:

CHRISTOPHER M. YOUNG, PC
Christopher M. Young, Esq.

2460 Professional Court #200

Las Vegas, NV 89]28

Attorney for Defendant Todd Swanson

and that there is regular communication by mail between the place of mailing and the place(s) so
addressed.

/s/ Diane Meeter
An Employee of Black & LoBello

Page 3 of 3
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BLACK & LOBELLO

10777 W. T'wain Avenue, Suite 300

Las Vegas, Nevada 89135
(702) 869-8801 FAX: (702) 869-2669
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Electronically Filed
4/18/2018 12:16 PM
Steven D. Grierson

ORD QLER OF THE COUE I;
Rusty Graf, Esq. .

Nevada Bar No. 6322

Shannon M. Wilson, Esq.

Nevada Bar No. 13988

BLACK & LOBELLO

10777 West Twain Avenue, 3" Floor
Las Vegas, Nevada 89135
Telephone: (702) 869-8801
Facsimile: (702) 869-2669

E-mail: rgraf@blacklobello.law
E-mail: swilson@blacklobello.law
Attorneys for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA

JOSEPH FOLINO, an individual and NICOLE | CASE NO.: A-18-782494-C
FOLINO, an individual, DEPT. NO.: XXIV

Plaintiff,

V- ORDER ON DEFENDANTS’ MOTION TO
DISMISS AND/OR MOTION FOR MORE
TODD SWANSON, an individual; TODD | DEFINITE STATEMENT;

SWANSON, Trustee of the SHIRAZ TRUST; | COUNTERMOTION TO AMEND THE
SHIRAZ TRUST, a Trust of unknown origin; | COMPLAINT

LYONS DEVELOPMENT, LLC, a Nevada
limited liability company; DOES I through X;
and ROES I through X,

Defendants.

This matter came before the Court for hearing on the 9" day of April, 2019, for
Defendants’ Motion to Dismiss Pursuant to NRCP 12(b)(5), by and through their counsel,
Christopher M. Young, Esq., and for Plaintiff’s Opposition and Countermotion to Amend the
Complaint by and through their counsel, Rusty Graf, Esq.

The Court, having reviewed the Motion, the Plaintiffs’ Opposition and Countenmotion to
Amend Complaint, the Defendant’s Reply, and examined all pleadings, exhibits, and documents

on file in this action, finds and orders as follows:

Page 1 of 2 JA000462
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Electronicaily Filad
471812019 1216 PM
Steven D. Grierson

ORD BLERE OF THE couga

Rusty Graf, Esq,.

Nevada Bar No. §322

Shannon M. Wilson, Esq.

Nevada Bar No. 13988

BLACK & LOBELLO

10777 West Twain Avenue, 3 Floor
Las Vegas, Nevada 89135
Telephone: (702) 869-8801
Facsimile: (702) 869-2669

E-mail: rgraf@blacklobello.law
E-mail; swilson@gblacklobello.law
Artorneys for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA

JOSEPH FOLINO, an individual and NICOLE | CASE NO,: A-18-782494-C
FOLINO, an individual, DEPT. NO.; XXIV

Plaintiff,
Ve ORDER ON DEFENDANTS’ MOTION TO
DISM1SS AND/OR MOTION FOR MORE
TODD SWANSON, an individual; TODD | DEFINITE STATEMENT;
SWANSON, Trustee of the SHIRAZ TRUST; | COUNTERMOTION TO AMEND THE
SHIRAZ TRUST, & Trust of unknown origin; | COMPLAINT
LYONS DEVELOPMENT, LLC, a Nevada
limited liability company; DOES I through X;
and ROLES I through X,

Defendants.

This matter came before the Court for hearing on the 9" day of April, 2019, for
Defendants’ Motion to Dismiss Pursuant to NRCP 12(b)(5), by and through their counsel,
Christopher M. Young, Esq., and for Plaintiff’s Opposition and Countermotion to Amend the
Complaint by and through their counsel, Rusty Graf, Esq.

The Court, having reviewed the Motion, the Plaintiffs’ Opposition and Countermotion to
Amend Complaint, the Defendant’s Reply, and ¢xamined all pleadings, exhibits, and documents

on file in this action, finds and orders as follows:

Page 1 of 2 JAD0D462
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10777 W. Twain Avenue, Suile 300
Las Vegas. Movada §9133
{702) 869-3801 FAX: (702) B69-2669

BLACK & LOBELLO

ORDER

IT IS HEREBY ORDERED, ADJUDGED, AND DECREED that the Plaintiffs’
Countermotion {0 Amend the Complaint is GRANTED, and Plaintiffs shall file the proposed
amended complaint attached to its Countermation to Amend the Complaint, and the Defendants
shall have thirty (30) from the date of the filing of the Amended Complaint within which to

answer or otherwise plead.

1T IS 50 ORDERED.

DATED this { 7 day of

Approved as to form and content:

7
BLACK & LOBELLO -7

.v’-
,

. .
- . o~

e‘-tﬁ/‘
RUSTYQRAF, ESQ. /
Nevada'Bar No, 6322/
10777 West Twain Ayvenue, Third Floor
Las Vegas, Nevada 89135
Attorneys for Plaintif

Approved as to form and content:

CHRISTOPHER M. YOUNG, PC

e iV, 41417

CHRISTOPHER M/ YOUNG, ESQ.
Nevada Bar N6. 7961

2460 Professionial Court #200

Las Vegas, NV 89128

Attorney for Defendant Todd Swanson
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Las Vegas, Nevada 89135
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BLACK & LOBELLO
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Electronically Filed
4/18/2019 12:16 PM
Steven D. Grierson

ORD CLERK OF THE COUEE
Rusty Graf, Esq. '

Nevada Bar No. 6322

Shannon M. Wilson, Esq.

Nevada Bar No. 13988

BLACK & LOBELLO

10777 West Twain Avenue, 3" Floor
Las Vegas, Nevada 89135
Telephone: (702) 869-8801
Facsimile: {702) 869-2669

E-mail: rgrafi@blacklobello.law
E-mail: swilson@blacklobello.law
Attorneys for Plaintiff’

DISTRICT COURT
CLARK COUNTY, NEVADA
JOSEPH FOLINO, an individual and NICOLE | CASE NO.: A-18-782494-C
FOLINO, an individual, DEPT. NO.: XXIV
Plaintiff,
v. ORDER ON DEFENDANTS’ MOTION TO

DISMISS AND/OR MOTION FOR MORE
TODD SWANSON, an individual: TODD | DEFINITE STATEMENT;

SWANSON, Trustec of the SHIRAZ TRUST; COUNTERMOTION TO AMEND THE
SHIRAZ TRUST, a Trust of unknown origin; | COMPLAINT

LYONS DEVELOPMENT, LLC, a Nevada
limited liability company; DOES [ through X;
and ROES I through X,

Defendants.

This matter came before the Court for hearing on the 9% day of April, 2019, for
Defendants” Motion to Dismiss Pursuant to NRCP 12(b)(5), by and through their counsel,
Christopher M. Young, Esq., and for Plaintiff's Opposition and Countermotion to Amend the
Complaint by and through their counsel, Rusty Graf, Esq.

The Court, having reviewed the Motion, the Plaintiffs’ Opposition and Countermotion 1o
Amend Complaint, the Defendant’s Reply, and examined all pleadings, cxhibits, and documents

on file in this action, finds and orders as follows:

Page 1 of2 JADDO4B4

Case Number: A-18-782494-C
















88 -~ SN W b

10
1
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Plaintiffs’ statutory remedy under NRS Chapter 113 fails.

As discussed in detail below, assuming this Court does not grant an outright dismissal
based on NRS Chapter 113, each of the Plaintiffs” seven claims fail for independent reasons.
First Claim: Fraud

The Plaintiffs’ first claim is for fraud. However, their pleading does not contain the
specificity required by N.R.C.P. 9(b). Since the Plaintiffs have already had a court-ordered
opportunity to amend their fraud allegations, but failed to plead fraud with specificity, dismissal
is appropriate.!

Second Claim: Negligent Misrepresentation

Although not pled as a breach of contract action, thc Plaintiffs’ case is limited to
economic damages. The cconomic loss doctrine bars the Plaintiffs’ sccond claim for negligent
misrepresentation.

Third Claim: Violation of the Nevada Deceptive Trade Practices Act

The third claim is for violation of Nevada’s Deceptive Trade Practices Act (DTPA).
However, the DTPA does not apply to this case. Although the Nevada Supreme Court has
footnoted that the DTPA applies in a narrow context relating to real estate “bait and switch” loan
transactions, in this case, the DTPA does not apply.

Fourth Claim: NRS Chapter 113

The fourth claim is for violation of NRS Chapler 113.100, which provides the statutory
remedy for alleged failure to disclose knmown defeets, The First Amended Complaint and its
accompanying exhibiis together show the Defendants did not breach a duty to diselose the
previous water leak. Under Nevada law, when the Defendants fixed the previous water leak, the
Defendants’ duty to disclose the leak was extinguished.

Fifth Claim: Civil RICO

! In response to an carlier filed Motion to Dismiss and/or Motion for More Definite Statement,
which in part asserted that the Plaintiffs failed to properly plead fraud, the Plaintiffs requested
leave to amend. The Court delayed considcration of the Defendants’ motion but allowed the
Plaintiffs to file a First Amended Complaint. The Plaintiffs did not add any additional specifics,
or otherwise bolster their fraud claims.
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ruled that “[t]he term ‘aware’ means ‘marked by realization, perception, or knowledge.”
Utilizing this definition, the court siated that “the seller of residential real property does not have
a duty to disclosc a defect or condition which “materially affects the value or use of residential
property in an adverse manner,” if the seller does not realize, perceive, or have knowledge of that
defect or condition.” MNelson, 163 P.3d at 425 (emphasis added). In addition, the court
specifically adopted the rule that repairing damage negates a seller’s duty to disclose because a
repaired watcr leak “no longer constitute[s| a condition that materially lessen[s] the value of the
property.” fd.

The Nelson casc is very similar to this one and a brief discussion of its facts is warranted.
In Nelson, the Nevada Supreme Court found that when an owner makes a repair, he has no duty
to disclose. Nelson, 123 Nev. at 220, 163 P.3d at 423. In Nelson, a water pipc on the third floor
of the owner’s cabin “burst, flooding the cabin.” /d The property owner hired a general
contractor, who repaired the broken water pipe. The leak, however, caused extensive water
damage, requiring the owner to replace “flooring, ceiling tiles, several sections of wallboard,
insulation, kitchen cabinets, bathroom vanitics, kitchcn appliances, and certain furniture.” /4. At
that time, the owner did not conduct any mold remediation. /d.

Four ycars later, the owner listed the cabin for sale and complcted a Nevada Real Estate
Division SRPD form. The owner did not disclose the previous water damage. Without being
informed of any water leaks, the buyer closed on the property.

The buyer lcarned of the water damage after the sale when his homeowner's insurance
was canceled. “The carrier cited the prior water damage as the cause of the cancellation,” Id.
The buyer received an $81,000 estimate for repairs.

On appeal, the 1s5ue in Nelson was whether the sclicr had a duty to disclose the earlier
damages. As noted above, the courl found that the scller did not violate the disclosure rules
because the earlier flood and watcr damages were repaired, and the seller could not have
knowledge of a defect. Using the terms in the statute and the disclosure form, the court noted the
seller was not aware of a “defect or condition” that “materially lcssened the value or use of the

eabin” because the water damage was repaired and, therefore, the previous water problem did not
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Further, the Folinos executed the same documents - the PSA, the two counteroffers, the SRPD
acknowledgment, and the Request for Repairs - and are listed on the deed as the “Buyer”
purchasing the home from “Lyons Development.” The Folinos cannot claim they were not on
notice that Dr. Swanson was acting on behalf of the owner of the property, Lyons Development,
LLC. Dr. Swanson, an individual, should be dismissed from this case, with prejudice,

2. The Plaintiffs’ Piercing the Corporate Veil Allegations Fail !

Plaintiffs requested leave to amend, and their sole amendment was to add an alter ego
claim. But the Plaintiffs’ alter ¢go claim contains virtually none of the required elements for an
alter ego claim. |

Members of corporation or LLCs are responsible only if the alleged wrongful acts were
comumitted in an individual capacity. See Gardner v. Eighth Judicial Dist. Court of State, 405
P.3d 651, 655, 133 Nev. Adv. Rep. 89 (2017). Alter ego must be established for liability to be
imputed to the member. Id “[A]lthough ‘there is no litmus test for determnining when the
corporate fiction should be disregarded,” factors including: ‘(1) commingling of funds; (2)
undercapitalization; (3) unauthorized diversion of funds; (4) treatinent of corporate assets as the
individual’s own; and (5) failure to observe corporate formalities’ may indicate the existence of
an alter ego.” See Pharmaplast S.A.E, v. Zeus Med. Holdings, LLC, 2017 U.S. Dist. LEXIS
36227 *9 (9% Cir. 2017). Here, none of these benchmarks are alleged by the Folinos.

Under Nevada law, “the party propounding the alter ego doctrine and attempting to pierce
the corporate veil must establish the elements™ to assert an alter ego claim. Lorenz v. Beltio,
Lid, 114 Nev. 795, 807, 963 P.2d 488, 496 (1998).!° There are three requirements for finding
that the doctrines of alter ego and piercing the corporate veil apply:

(1) The corporation must be influenced and govermed by the person asserted to be its alter

€go;

(2) There must be such unity of interest and ownership that one is inseparable from the

19 The threshold question is whether the Nevada rules for corporations apply equally to trusts.
Courts have ruled they likely do. See Transfirst Grp., Inc. v. Magliarditi, 2017 U.S. Dist. LEXIS
80443 *14 (D. Nev. 2017).
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other; and

(3) The facts must be such that adherence to the fiction of separate entity would, under

the circumstances, sanction a fraud or promote injustice.

Lorenz ,114 Nev. at 807, 963 P.2d at 496. Here only the first clement is present. However, the
other two elements are not supported.

a. There is No Unity of Interest

Primarily and most importantly, “to pierce the corporate veil, the findings pointing to a
unity of interest must have caused the plaintiff's injury.” Polaris Indus. Corp. v. Kaplan, 103
Nev. 598, 602, 747 P.2d 884, 887 (1987). Here, presuming unity of interest, such purported
vnity did not cause thc Plaintiffs” injuries. Indeed, there is no connection, at all, between the
Plaintiffs’ injuries and any purported unity of interest. No discovery will change this fact.

For the sake of argument, if Plaintiffs can clear the first hurdle, the courts may look to
several other factors.!! For instance, the courts may consider whether the trust is being used “as a
mere shell . . . for . . . the business of . . . another corporation.” Southwood v. Credit Card
Solution, 2016 U.S. Dist. LEXIS 48039 *35 (D.N.C. 2016), citing N. Arlington Med. Bldg., Inc.
v. Sanchez Const. Co., 86 Nev. 515, 522 n.3, 471 P.2d 240, 244 n.3 (1970). Here, the Shiraz
Trust is not a mere shell, but acts as the manager of Lyons Development LLC. No discovery will
change this fact.

Nexi, the courls may consider whether there is “concealment and misrepresentation of the
identity of the responsible ownership, management, and fnancial interest.” Southwood, 2016
U.S. Dist. LEXIS 48039 at *35. The Plaintifis do not allege such concealment or
misrepresentation, and no discovery will change this fact.

Last, courts may consider whether the trust has disregarded legal formalities and failed to

“maintain arm's length relationships among rclated entities.” Southwood, 2016 U.S. Dist. LEXIS

' See also, Mallard Auto. Group, Lid. v. LeClair Mgmt. Corp., 153 F.Supp. 2d 1211, 1214 (D.
Nev. 2001) (citing Lorenz, 963 P.2d at 497) (courts consider “several factors that may indicate a
unity of interest and ownership between two cntities: commingling of funds, undercapitalization,
unauthorized diversion of funds, treatment of corporate asscts as the entity's own, and failure to
observc corporate formalities.”)

18 of 21
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48039 at *35. Plaintiffs can point to no instance where the Shiraz Trust or Lyons Development,
LLC failed to follow corporate formaliies. No discovery will chanpe this fact and
corporate/trust filings are public record.

b. Recognizing the Trust Would Not Promote Injustice

The last factor is whether recognizing the Shiraz Trust and/or Lyons Development, LLC
would promote injustice. See Brown v, Kinross Gold US.4., Inc., 531 F.Supp.2d 1234, 1242,
2008 U.S. Dist. LEXIS 7769 *16. As discussed above, the Folinos have always known that their
contract was with “Todd Swanson, Co-trustee, the Shiraz Trust, Manager, Lyons Development
LLC.” The burden is on the Folinos to show how recognizing the trust or the LLC would
promote injustice. Yet, in their moving papers, the Folinos did not even raise the issuc.

Failing to comply with the requirements for pleading alter ego, the Plaintiffs’ claim must
be dismissed.

H. All Allegations Relating to Punitive Damages Must Be Dismissed

NRS §41.001 & NRS §41.005 allow a plaintiff to seek punitive damages. Plaintiffs
seeking a punitive damages remedy must allege “that the defendant is guilty of oppression, fraud
or malice, express or implied.” Wyrick v. Am. Fam. Mut. Ins. Co., 2013 U.S. Dist. LEXIS
112548 *8, citing NRS §42.005(1).

But, “[a]lthough [punitive damages] need only be alleged generally and not with the level
of specificity required for fraud or mistake, facts supporting the infercnce of [punitive conduct]
must still be pled to survive” dismissal under N.R.C.P. 12(b)}(5). See Bonavito v. Nev. Prop. 1
LLC, 2014 U.S. Dist. LEXIS 45304 *2 (D. Nev. 2014) (applying FRCP 12(b)(6) in dismissing
plaintiff’s complaint for failurc to properly allege punitive conduct). The pleadings require
“more than labels and conclustons.” Bonavita, supra, citing Asheroft v. Igbal, 129 S.Ct. 1937,
1941 (2009). If a plaintiff cannot mect this burden, the punilive damagcs claims must be
dismissed. /d.

Here, the Folinos® punilive damapes allegations are general, conclusory statcments that
the Defendants acted “wilfully, fraudulently, maliciously [and] oppressively.” (See First
Amended Complaint 454 at 7:15-18, 484 at 11:14-17 and 988 at 12:5-11). However, the Folinos
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Electronically Filed
512172019 11:26 AM
Steven D. Griarson
DISTRICT COURT CLERK OF THE COU
CLARK COUNTY, NEVADA &-«—A ,ﬂ;

LEL.E ]

Joseph Folino, Plaintiff{s) Case No.: A-18-782494-C
VS.
Todd Swanson, Defendant(s) Department 24

NOTICE OF HEARING

Please be advised that the Defendant's Motion to Dismiss Plaintiff's First Amended
Complaint in the above-entitled matter is set for hearing as follows:
Date: July 11, 2019
Time: 9:00 AM

Location: Phoenix Building Courtroom - 11th Floor
Regional Justice Center
200 Lewis Ave,
Las Vegas, NV 89101
NOTE: Under NEFCR 9%(d), if a party is not receiving electronic service through the
Eighth Judicial District Court Llectronic Filing System, the movant requcsting a

hearing must serve this notice on the party by traditional means.

STEVEN D. GRIERSON, CEO/Clerk of the Court

By: /s/ Miriam Vazquez
Deputy Cierk of the Court

CERTIFICATE OF SERVICE

| hereby certify that pursuant to Rule 9(b) of the Nevada Electronic Filing and Conversion
Rules a copy of this Notice of Hearing was electronically served to all registered users on
this case in the Eighth Judicial District Court Electronic Filing System.

By: /s/ Miriam Vazquez
Deputy Clerk of the Court
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DISTRICT COURT
CLARK COUNTY, NEVADA

Ak kt
Joseph Folino, Plaintiff(s) Case No.: A-18-782494-C
Vs,
Todd Swanson, Defendant(s) Department 24
NOTICE OF HEARING

Please be advised that the Defendant’'s Motion to Dismiss Plaintiff's First Amended

Complaint in the above-entitled matter is set for hearing as follows:

Date: July 11,2019

Time: 9:00 AM

Location: Phoenix Building Courtroom - 11th Floor
Regional Justice Center
200 Lewis Ave.
Las Vegas, NV 89101

NOTE: Under NEFCR 9(d), if a party is not receiving electronic service through the
Eighth Judicial District Court Electronic Filing System, the movant requesting a

hearing must serve this notice on the party by traditional means.

STEVEN D. GRIERSON, CEO/Clerk of the Court

By: /s/ Miriam Vazquez
Deputy Clerk of the Court

CERTIFICATE OF SERVICE

I hereby certify that pursuant to Rule 9(b) of the Nevada Electronic Filing and Conversion
Rules a copy of this Notice of Hearing was electronically served to all registered users on
this case in the Eighth Judicial District Court Electronic Filing System.

By: /s/ Miriam Vazquez
Deputy Clerk of the Court
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Las Vegas, Nevada 89135
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Electrantcally Filed
6/5/2019 2:15 FM
Steven D. Grieraon

CLERK OF THE COU
OPPS 3 d! { gl
Rusty Graf, Esq. '

Nevada Bar No, 6322

Shannon M. Wilson, Esq.

Nevada Bar No. 13988

BLACK & LOBELLO

10777 West Twain Avenue, 3™ Floor
Las Vegas, Nevada 89135
Telephone: (702) 869-8801
Facsimile: (702) 869-2669

E-mail: rgraf@blacklobello.law

E-mail: swilson@blackiobello.law
Attorneys for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA

JOSEPH FOLINO, an individual and NICOLE | CASENO.: A-18-782494-C
FOLINO, an individual, DEPT.NO.: XXIV

Plaintiff,
v PLAINTIFFS’ OPPOSITION TO
DEFENDANTS’ MOTION TO DISMISS
TODD SWANSON, an individual; TODD | PLAINTIFFS® FIRST AMENDED
SWANSON, Trustee of the SHIRAZ TRUST; | COMPLAINT
SHIRAZ TRUST, a Trust of unknown origin;
LYONS DEVELOPMENT, I.LC, a Nevada
limited liability company; DOES I through X;
and ROES [ through X,

Defendants.

COMES NOW, Plaintiffs JOSEPH FOLINO and NICOLE FOLINO, by and through
Rusty Graf, Esq. and Shannon M. Wilson, Esq., of Black & LoBello, their attomeys of record,
hereby submit their Opposition to Defendant’s Motion to Dismiss and/or Motion for More
Definite Statement. This Opposition is made and based upon the Memorandum of Points and
Authorities attached hereto, all cxhibits attached hercto, and any oral argument as may be
entertained by the Court at the time and place of the hearing of this matter.
[
/1
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MEMORANDUM OF POINTS AND AUTHORITIES
I. INTRODUCTION

Despite Defendants’ attempt to dismiss Plaintiffs’ claims, the inescapable truth is that
Plaintiffs claims are legitimate and actionable. Put simply, the allegations at the heart of
Plaintiffs’ claims are those commonly found in fraud, deceptive trade practice, and Civil RICO
actions. Further, Plaintiffs set forth detailed factual allegations with supporting documentation in
throughout their Complaint, which the Defendants are specifically able to refer to in satisfaction
of Nevada’s notice pleading standard. More importantly, and most definitely, the “*Who,”

“What,” “Where,” and “Why” of the fraudulent acts have been plead in some instances twice.

11. INDISPUTADLE FACTUAL ALLEGATIONS

The undisputed facts and relevant procedural history of this matter are as follows:

1. On or about October 22, 2017, Plaintiffs entered into a Residential Purchase Agreement
(“RPA™) to purchase the property identified as 42 Meadowhawk Lane, Las Vegas, NV 89135,
(“Subject Property”) with the Shiraz Trust, Dr. Todd Swanson (individually, “Swanson”),
Trustee of the Shiraz Trust, and Lyons Development, LLC (individually “Lyons”). See Compl.
1.

2. That Defendants were notified of a problem with the plumbing of Subject Property on or

about February 16, 2017.

3. That Defendants paid to have this initial problem with the plumbing of Subject Property

fixed on or about June 7, 2017,

4. Swanson executed the Sellers Real Property Disclosure Form (required by law and the
RPA) on or about October 24, 2017 (the “SRPD"), attached to the Complaint as Exhibit 4. Se¢

Compl. 16 and Exhibit 4 to the Complaint.

5. On or about May 23, 2017, months before the SRPD, Defendant’s subcontractor,
Rakeman Plumbing, submitted an invoice and warranty claim to Uponer, the manufacturer of the

plumbing system on the Subject Property, for conducting warranty repairs on said plumbing
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system for leakage and damages related thereto. See Compl. {7 34-40 and Exhibits 8, 9, 10 and

11, attached to the Complaint.

6. That Subject Property had a second plumbing problem that occurred on or about

November 7, 2017.

7. That Plaintiffs were not notified of any plumbing problems with Subject Property prior to

November 7, 2017,

8. On or about November 17, 2017, Plaintiffs effectuated the closing of the real estate

transaction for the Subject Property. See Conpl. §31.

9. The residence on the Subject Property was constricted by Lyons in 2015. See Compl. §

12.

10. Chapter 113 of the Nevada Revised Statutes imposes on sellers of residential property the
duty to disclose property defects on the SRPD, and a continuing duty to supplement the SRPD

prior to the closing under the penalty of perjury. See NRS 113.130(1).

11. The SRPD on the Subject Property, signed by Swanson, sets forth the text of the statutes
detailing the seller’s residential property disclosure requirements. See Compl. § 16 and Exhibit 4

to the Complaint.

12. The SRPD executed by Swanson does not contain any notification to Plaint:ffs regarding
any problems or defects in the plumbing system, at the time of the SRPD or prior, or other
related systems thal would discuss or reference the plumbing system to supply water, and
Swanson never amended the SRPD prior to conveyance. See SRPD, attached 1o the Complaint

as Exhibil 4.

13. Notwithstanding Defendant’s representations on the SRPD, the Subject Property was
affected by systemic plumbing defects, water loss and leakage, which Defendants, and each of
them, knew about or had reason 1o know about both prior to the execution of the SRPD and after.

See Compl. 99 25-45.
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11. LECAL STANDARD FOR DISMISSAL

"Because Nevada is a notice-pleading jurisdiction, our courts liberally construe pleadings
to place into issue matiers which are fairly noticed to the adverse party." Hay v. Hay, 100 Nev.
196, 198, 678 P.2d 672, 674 (1984) (citing NRCP 8(a); Chavez v. Robberson Steel Co., 94 Nev.
597, 599, 584 P.2d 159, 160 (1978)). In other words, "[a] complaint need only set forth sufficient
facts to demonstrate the necessary elements of a claim for relief so that the defending party has
adequate notice of the nature of the claim and relief sought." W. States Const., Inc. v. Michoff,
108 Nev. 931,936, 840 P.2d 1220, 1223 (1992). “In alleging fraud or mistake, a party must state
with particularity the circuinstances constituting fraud or mistake.” NRCP 9(b). However,
conditions of a person’s mind, such as malice, intent and knowledge, may be alleged generally.
id

| “The standard of rcview for dismissal under NRCP 12(b)(5) is rigorous as this [C]ourt
‘must canstrue the pleading liberally and draw every fair intendment in favor of the [non-moving
party]." Conway v. Circus Circus Casinos, Inc., 116 Nev, 870, 873, 8 P.3d 837, 839 (2000). "All
factual allepations of the complaint must be accepted as wue." Breliant v. Preferred Equilies
Corp., 109 Nev. 842, 845, 858 P.2d 1258, 1260 (1993) (citing Capital Mmi. Holding v. Haln,
101 Nev. 314, 315, 705 P.2d 126, 126 (1985)). Further, "[t]he complaint cannot be disinissed for
failure to state a claim unless il appears beyond a doubt that the plaintiff could prove no set of
facts which, if accepted by the trier of fact, would entitle him to relief." Edgar v. Wagner, 101
Nev. 226, 228, 699 P.2d 110, 112 (1985) (citing Conley v. Gibson, 355 U.S. 41, 45-46 (1957)).
"The test for determining whether the allegations of a complaint are sufficient o assert a claim
for relief is whether the allegations give fair notice of the nature and basis of a legally sufficient
claim and the relief requested." Breliant, 109 Nev. at 846, 858 P.2d at 1260 (citing Ravera v.
City of Reno, 100 Nev. 68, 70, 675 P.2d 407, 408 (1984); Michoff, 108 Nev. at 936, 840 P.2d at

1223).
When the foregoing standard is applied lo this case, it is abundantly clear that

Defendant’s Motion to Dismiss must be denied because the allegalions presented by the
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Plaintiffs’ Complaint satisfy each and every necessary element in support of each causc of

aclion.

INl. LEGAL ARGUMENT IN OrrosiTION To MoT10N TO D1SMISS

A, Plaintiff’s Complaint is legally sufficient in stating its first claim for
fraud/intentional misrepresentation.

Plaintiff’s complaint is legally sufficient as it contains the specificity required by NRCP
%(b). “Fraudulent misrepresentation” occurs when (1) a false representation is made with eithey
knowledge or belief that it is false or with an insufficient basis of information for making the
representation, (2) an intent to induce another's reliance, and (3) damages that result from this
rcliance. Nelson v. Heer, 123 Nev, 217, 225, 163 P.3d 420, 426 (2007). “In the context of a
fraud suit involving multiple defendants, a plaintiff must, at a minimum, identify the role of each
defendant in the alleged fraudulent scheme to satisfy the fraud pleadings rule.” Qaktree Capiial
Mgmit., L.P. v. KPMG, 963 F. Supp. 2d 1064, 1074 (D. Nev, 2013) citing Swariz v. KPMG LLP,
476 F.3d 756, 764 (9th Cir,2007).  Further, the Complaint must stale the “[t]ime, place, and
specific conient of the false representations . . . . ™ Risinger v. SOC LLC, 936 F. Supp. 2d 1235,
1242 (D. Nev. 2013).

1. In reading the factual allcgations of the Complaint in connection with the
Exhibits thereto, Plaintiffs amply plead each clement of fraud with facts.

Plaintiffs amply plead each element of their claim with facts, and not mere conclusions,
as well as exhibits supporting the same. Defendants’ contention that Plaintiffs lodged the fraud
claim against a host of undifferentiated Defendants without information as to the timing and
circumstances surrounding the fraud is clearly erroneous. Plaintiff’s allege the specific content of
the false representations concerning the plumbing system and even attaches a copy of the SRPD,
which contains the false representations, as well as proof that each of the Defendants knew or
had reason to know of the plumbing system defects. See Compl. §§44-46, and Exhibits 4 through
11 1o the Complaint, This constitutes an amply plead and legally sufficient claim of fraud as

Plaintiffs clearly identifies all of the Defendants as having participated in the intentional
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misrepresentation.  The Complaint specifically pleads the elements of fraud with supportive

facts, including as follows:

i.

iii.

v,

vi,

Vil.

Swanson was identified as the person who signed the SRPD on behalf of the

selling parties. See Compl. 17 and SRPD.

i. Lyons built the home. Compl. §12.

Shiraz Trust was an owner at the time of relevancy. First Amended Compl. 11.
The Defendants intentionally failed to identify “prior water losses” and “prior
warranty repairs” resulting from the “real property plumbing system defect” on
the SRPD (attached to the Complaint as Exhibit 4) (See Comp. §141; 44-46). Page
2 of the SRPD specifically supporicd this assertion, as Swanson affirmatively
answered “no” (o each water, flooding, and drainage related inquiry, as well as the
inquiry asking whether any “conditions or aspects” of the property “imaterially
affect its value or use in an adverse manner”. The nature of the defects is {urther
detailed and substantiated by the actual invoice and communications with the
plumbing system manufacturer, altached to the Complaint as Exhibits 8 through
11, and the findings located in (he Uniform Building Inspection Report, attached
to the Complaint as Exhibit 5. |

The intentional misrepresentations detailed in the Complaint occurred on or about
October 24, 2017 (See Compl. {44-46, and SRPD).

Defendants, and each of them, failed to comect and supplement the
misrepresentations contained in the SRPD prior to closing.

“Defendants, and each of them, intended by their false representations to induce

the Plaintiffs to purchase the Subject Property” (See Compl. 146);

viil. Plaintiff relied on the misrepresentations concerning the real property

plumbing system defect, and was damaged thereby (See Compl. §§47-54).

By setting forth facts supporting cach element of the claim for fraud and exhibils

substantiating the same, Plainiiffs more than satisfied the purposes for the heightened pleading

requirement; namely, 10 provide adequate notice for the Defendants lo defend against the charges
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and not just deny that they have done anything wrong and to “[d]eter plaintiffs from filing
complaints ‘as a pretext for the discovery of unknown wrongs'. See Oakiree Capital Mgmt.,
LP. v. KPMG, 963 F. Supp. 2d 1064, 1074 (D. Nev. 2013) quoting /n re Stac Elecs. Sec. Litig.,
89 F.3d 1399, 1405 (9th Cir.1996). Therefore, because the claim for fraud is supported by
factua) allegations and supporting exhibits, it is clearly not a baseless, unsupporied claim and
meets the heightened pleading requirement.

2. Conditions of the mind, such as intent, can be plead generally, in pleading fraud.

The Complaint by Plaintiffs also meets the specificily requirement as to the
conditions of the mind of the Defendants. NRCP 9(b) states that, in alleging fraud, “[i]intent,
knowledge, and other conditions of mind of a person may be alleged generally.” NRCP 9(b).
Plaintiffs’ allegation that the Defendants “purposefuily and with the intent to deceive Plaintiffs”
is sufficient to satisfy the fraud pleading requirement set forth by NRCP 9(b). However, Plaintiff
went even further as to provide copies of the plumbing invoices and warranty claims submiited
by Defendant Swanson (See Complaint, Exhibits 8 to 11).

3. Plaintiffs allegations meet the particularity requirements of N.R.C.P. 9(b).

As detailed above, Plaintiffs amply plead each element of their claim with facts, and
not mere conclusions, as well as exhibits supporting the same. Defendants incorrectly allege that
Plaintiffs citing the signing of the SRPD on or about October 24, 2017 as the specific time of the
false representation is insufficient, The execution of the SRPD on or about Qclober 24, 2017 isa
specific instance of false representation and sufficiently particular to meet the pleading standard
of NRCP 9(b). Further, Plaintiffs’ claim identifies the specific parties involved by identifying the
Defendants as the parties which took actions intended to induce Plaintiffs to rely upon the
fraudulent statement. Plaintiffs’ Complaint also contains specific allegations as o the nature of
Defendants’ fraud and the Defendants intent to deceive are specifically pled. Therefore,

Plaintiffs’ pleadings mect all of the particularity requirements of NRCP 9(b) for a claim of fraud

and should not be dismissed.
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B. Rcbuttal of Defendants’ Argument that Plaintiffs’ Negligent Misrepresentation
Claim is Barred by the Economic Loss Doctrine.

Defendants incorrectly argue that Plaintiffs negligent misrcpresentation claim is baned
by the economic loss doctrine, because it is based on a contract and the losses were purely
economic. In support of this argument Defendants citc Calloway, where the Court held that “if a
house causes economic disappointment by not meeting a purchascr’s expectations, the resulting
failure to receive the benefit of the bargain 1s a core concem of contract, not tort law.” Calloway,
116 Nev. At 258, 993 P.2d at 1266. However, this argument is faulty as it relies on the
supposition thél Plaintiffs’ claim of negligent misreprescntation is based upon Defendants failure
to perform under the contract for the purchase of the housc. In reality, Plaintiffs’ claim alleges
that the Plaintiffs were damaged by the negligent misrcpresentation of Defendants in inducing
them into entering the contract rather than Defendants failure to perform under said contract.

In Pacific Maxon, Inc. v. Wilson, the scller of a property altered an appraisal, roughly
doubling the appraised price, and this altered document was relied upon by a buyer in purchasing
the property. Pacific Maxon, Inc. v. Wilson, 619 P. 2d 816 (Nev 1980). The Court held that this
was fraud in the inducement of a contract, and clarified that a valid fraud in the inducement
claim required only partial reliance on a misrepresentation and that this reliance be justifiable. id.
Here, likc Pacific Maxon, there was misrepresentation by Detendants, this misrepresentation was
intended 1o induce Plaintiffs 1o enter a contract, the Plaintiffs relied upon this misrepresentation
by purchasing the house, and this reliance was justifiable because tiie Defendants provided a
written disclosure which should have included details about the plumbing issues.

In Nevada, cconomic Joss doctrine "generally provides that purely economic losses are
not recoveiable in tort absent personal injury or properly damage..." Terracon Consultants

Western, Inc. v. Mandalay Resort Group, 206 P.3d 81 (Nev 2009). Purely economic losses are

Page 8 of 13
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defined as Mthe loss of the benefit of the user's bargain...including...pecuniary damage for
inadequate value, the cost of repair and replacement of [a] defective product, or consequent loss
of profits...." 1d. at 83.

The economic loss doctrine does not apply in this situation and does not bar the claim as
Plaintiffs’ losses are not a result of Defendants’ failure to perform their obligations under the
contract, but rather Defendants’ fraudulent or negligent misrepresentation, which induced
Plaintiffs to enter the contract. Terracon cites Barber Lines A/S v. MYV Donau Maru, 764 F.2d 50
(1st Cir. 1985), in identifying fraudulent or negligent misrepresentation as potential exceptions to
the economic loss doctrine. Here, because the Defendants used misrepresentation in the
inducement of the contract, Plaintiffs are not barred from bringing the claim of negligent
misrepresentation.

C. Rebuttal of Defendants’ Punitive Damages Argument that the Nevada Deceptive
Trade Practices Act is Not Applicable to Real Property Maiters

Defendants argue that the Nevada Deceptive Trade Practices Act (“DTPA™) (NRS 598)
governs transactions related to “goods and services” and that real estate should be outside the
parameters of the same. However, in Belsinger, filed by Plaintiffs’ counsel Mr. Graf, ihe Nevada
Supreme Court expressly rejected Defendants’ assertion and stated as follows:

Respondents tangentially argue that NRS Chapter 598's statutory scheme does not

regulate the deceptive sale of real property; thercfore, DRH could not be held

liable for a deceptive trade practice. Having reviewed this issue, we reject

respondents' narrow interpretation of NRS Chapter 598 and conclude that this
argument is without merit.

Betsinger v. D.R. Horton, Inc., 126 Nev. 162, 166, 232 IP.3d 433, 436 (2010), fn 4. Defendants
further state that Betsinger is distinguishable and should not be followed because it involved a
“financing ‘bait and switch tactic’ by a developer”. Such facts are completely irrelevant to the

scope of the DTPA and the fact that it applies to “goods and services”, such as real estate. In
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opposition to that argument, Plaintiffs assert that the DTPA is cxactly the type of statutory
prohibition. Here, the Defendants were offering what pwrported to be a well-built and
maintained residence, when in fact the opposite is true. The residence was and is repletc with
defects in the plumbing system that werc known to the Defendants prior to this sale contract,
during the time of the salc and certainly at least when the Defendants were making the repairs at
the time of closing and chose not to disclose the manner and type of systemic plumbing defect
present. Therefore, Plaintiffs’ claim does not fall outside of the parameters of Ncvada’s DTPA.

D. Plaintiff’s Complaint is legally sufficient in stating its claim for Civil RICQ
violation.

Defendants incorrectly argue that Plaintiffs’ Coniplaint fails to allege the elements
necessary for a civil RICO claim. In Nevada, any person who is injured as a result of
racketeering activity may bring a civil action. See NRS 207.470(1). “Rackcteering activity”
requires “[e]ngaging in at least two crimcs rclated to racketeering that have the same or similar
pattern, intcnts, results, accomplices, victims or methods of commission, or are otherwise
intcrrelated by distinguishing characteristics and are not isolated incidents . . . . ” NRS 207.390.
To recover, plaintiff must prove that (1) his injury flows from defendant's violation of predicate
racketeering act, (2) that RICO violation proximately causcd injury, and (3) that plaintiff did not
participatc in the RICO violation. Allum v. Valley Bank of Nevada, 109 Nev, 280, 849 P.2d 297
(1993). In pleading a RICO violation, Plaintiffs need not allege an injury separate and distinct
from the harm caused by the predicate acls. Hale v. Burkhardt, 104 Nev. 632, 636, 764 P.2d
866, 868 (1988). The complaint must “[clontain a sufficiently “plain, concise and definite”
statement of the essential facts such that it would provide a person of ordinary understanding

with notice of the charges.” fd., 104 Nev, at 638, 764 P.2d al 870.
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In this casc, Plaintiffs civil RICO pleading alleges all the necessary elements for a valid
claim. Plaintiffs’ injury flows from and was proximately caused by the Defendants’ defrauding
Plaintiffs out of their money by selling Plaintiffs the defcctive Subject Properly, all the while
knowingly failing to disclose the fact that the home contained significant systemic defecis, and
Plaintiffs did not participate in the commission of this fraud. But for being defrauded, Plaintiffs
would not have closed on the Subject Property for the price paid. See Alhon, 109 Nev. at 285,
849 P.2d at 301. Further, the allegations in the Complaint, incorporated by reference in
Plaintiff’s fifth cause of action, read together with the exhibits thereto, make clear that this
fraudulent conduct occurred upon the date of the SRPD continued through the closing date.
Plaintiffs thercfore satisfied its pleading requirement for this cause of action and satisficd their
duty to put Defendants on nolice of the charges.

E. Rebuttal of Defendants’ Punitive Damages Argument

Detendants argue that Plaintiff's punitive damages allegations are not supported by the
pleadings, but this is incorrect. Plaintiffs’ allegations are legally sufficient to support the claim
for punitive damages. NRS 42.001 and NRS 42.005 allow for the recovery of punitive damagcs,
if the defendant is guilty of “oppression, fraud or mmalice, express or implied[.]” NRS 42.001
delines thesc terms as follows:

2. “Fraud” means an intentional misrepresentation, deception or
concealment of a material fact known to the person with the intent to deprive
another person of his or her rights or property or to otherwise injure another
person.

3. “Malice, express or implicd” means conduct which is intended to injure a
person or despicable conduct which is engaged in with a conscious disregard of
the rights or safety of others.

4. “Oppression” means despicable conduct that subjccts a person 1o cruel
and unjust hardship with conscious disregard of the rights of the person.

Id. [Emphasis added.]
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Here, it is clear from Plaintiffs” allegations in the Complaint and the nature of their
causes of action that maiice and fraud have been properly plead as the basis for requesting
punitive damages. Further, the allegations and claims set forth in the complaint, taken together
with the relief requested, more than satisfy Nevada’s notice pleading standard and Defendant’s
Motion to Dismiss should be denied. Fraud, in the instant of this case and as alleged in this
Complaint, included the intentional misrepresentation or withholding of a material fact that
caused the Plaintiffs damage. Specifically, but for the Defendant telling the Plaintiffs that the
house was free of any and all prior repairs or from systemic plumbing defects, the Plaintiffs
would not have been injured by purchasing this house that required repairs and caused significant
injury to the value of the home. The facts of this case could not fit more exactly into the
requisites for Punitive damages.

IV, CONCLUSION

When viewing the facts in the light most favorable to Plaintiffs and drawing all

reasonable inferences therefrom in their favor, Defendant’s Motion to Dismiss Statment must be

dismissed. %
DATED this day of June 2019

BLACK & LO

reraf@blacklobsllo.]

swilson@blacklobello law
Attorneys for Plaintiff
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CERTIFICATE OF MAILING

Pursuant t P 5(b), I certify that I am an employce of BLACK & LOBELLO and
that on the _% day of June 2019, I caused the above and foregoing document
PLAINTIFFS’ OPPOSITION TO DEFENDANTS? MOTION TO DISMISS PLAINTIFFS’
FIRST AMENDED COMPLAINT, to be served as follows:

[ 1 by placing same to be deposited for mailing in the United States Mail, in a sealed
envelope upon which first class postage was prepaid in Las Vegas, Nevada; and

[X] by electronic service through Odyssey, Clark County Eighth Judicial District Court’s
electronic filing/service system;

[ 1 pursuant to EDCR 7.26, to be sent via facsimile;

[ 1 handdelivered

to the party or their attorney(s) listed below at the address and/or facsimile number indicatcd
below:

Christopher M, Young, Esq.
Nevada Bar No. 7961
Jay T. Hopkins, Esq.
Nevada Bar No. 3223
Christopher M. Young, PC
2640 Profcssional Courl, #200
Las Vegas, Nevada 89128

and that there is regular communication by mail between the placg of mailing and the place(s) so

addressed. B N - A
- \ .- V _4__: ..... e

)

w2 / !‘I
,lg&?’ﬁmp{'gy/eﬁ' ofBlack & LoBello
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ARGUMENT

The Defendants do not deny the Plaintiffs’ allegations reparding the Sellers’/Defendants’
duties to disclose known defects or conditions which materially affect the valuc of the property.
But the Plaintiffs’ non-response to the Defendants’ NRS 113 argument in the Motion to Digmiss
highlights that the Plaintiffs know they do not have grounds for continwng their concealment
action.] The specific language of the SRPD and the statute, together with the facts alleged by
the Plaintiffs, support that the Defendants are not liable for concealment - under any theory.

The SRPD

The SRPD tracks NRS 113 and defines the Plaintiffs* remedies. The relevant section of
the SRPD form, Section 1(a), asks the following:

Are you aware of any of the following:

1. Structure:

(a) Previous or current moisture conditions and/or water damage.
See Exhibit 4 to Plaintiffs’ First Amended Complaint at 2. (Emphasis in orginal). The
Defendants checked the “no” box. Jd. The form mirrors and embodies NRS 113,130 and NRS
113.140, and itself defines the Sellers’ duties. According to the SRPD form:

Purpose of Statement:

(2) This statement is a disclosurc of the condition and information concerning the

property known by the seller which materially affects the value of the property. . .

This statement is not a warranty of any kind by the Seller or by any Agent

represcnting the Seller in this transaction and is not a substitute for any

inspections or warranties the Buyer may wish to obtain.
See Exhibit 4 to Plaintiffs’ First Amended Complaint at 2. (Bold in original, italics added). As
discussed in this Reply and in Defendants’ Motion to Dismiss, the “condition” claimed by the
Plaintiffs to be defcctive was not known to the Defendants becanse it had been repaired by
Rakeman Plumbing, as alleged by the Plaintiffs. This fact is not disputed.
1

i

1. The Plaintiffs’ Civil RICO scction cited the general rule but did not apply the elements to this
case. Therefore, Defendants’ RICO argument in their Motion to Dismiss stands on its own and
this Reply does not add further argument or rebuttal.
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JAQ00504













A-18-782494-C DISTRICT COURT
CLARK COUNTY, NEVADA

Other Tort COURT MINUTES July 18, 2019
A-18-782494-C Joseph Folino, Plaintiff(s)
Todd Swanson, Defendant(s)
July 18, 2019 09:00 AM  Defendant’s Motion to Dismiss Plaintiff's First Amended
Complaint
HEARD BY: Crockett, Jim COURTROOM: Phoenix Building 11th Floor 116
COURT CLERK: Jacobson, Alice
RECORDER:
REPORTER:
PARTIES PRESENT:
Christopher M. Young Attorney for Defendant, Trustee
J. Rusty Graf Attorney for Plaintiff
Jay T. Hopkins Attorney for Defendant, Trustee

JOURNAL ENTRIES

Argument for dismissal by Mr. Young. Opposition by Mr. Graf. Argument regarding plumbing
issues. COQURT ORDERED, claims 2,3,5,6,7 DISMISSED; claims 1 and 4 remain. COURT
INSTRUCTED counsel to file an Second Amended Complaint with the surviving claims.

Printed Date: 7/30/2019 Page 1 of 1 Minutes Date; July 18, 2019
Prepared by: Alice Jacobson JAODD508
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I FINDINGS
A, Standards for Dismissal

The Defendants moved for dismissal of each of Plaintiffs’ seven claims and sought

dismissal of Plaintiffs’ punitive damages allegations.

Pursuant to NRCP 12(b)(5), the Plaintiffs’ Complaint must be accepted as true. Dismissal

is proper if the Plaintiffs’ Complaint “fails to state a claim upon which relief can be granted.”
NRCP 12(b)(5). Under Rule 12(b)(5) standards, the trial court may dismiss claims only if it
appears to a certainty that a plaintiff can prove no set of facts which would entitle him to relief.
Bergmann v. Boyce, 109 Nev. 670, 856 P.2d 560 (1993).

While courts consider all factual assertions in the complaint to be true and draw all

reasonable inferences in favor of the plaintiff, to survive dismissal, a complaint must contain

“some set of facts which, if true, would entitle the plaintiff to relief.” In re Amerco Derivative |

Litig., 127 Nev.196, 252 P.3d 681 (2011).

An NRCP 12(b)(5) motion must be granted if the plaintiff cannot recover under the facts

set forth in the complaint. Morris v. Bank of America, 110 Nev. 1274, 1277, 886 P.2d 454, 457
(1994) (emphasis added). While Nevada is a notice pleading state, the complaint must set forth
sufficient facts to establish all necessary elements of a claim for relief. Hay v. Hay, 100 Nev.
196, 678 P.2d 672 (1984) (emphasis added).

B. Findings

1. This Court GRANTS the Defendants’ Motion to Dismiss for the following
claims:

Plaintiffs’ Second Claim: Negligent Misrepresentation

The economic loss doctrine bars the Plaintiffs’ Second Claim for negligent

misrepresentation. See Calloway v. City of Reno, 116 Nev. 250, 993 P.2d 1259 (2000).

(continued)
issuance of the Minute Order, which counsel reviewed on August 1, 2019.
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Under the economic loss doctring, “there can be no recovery in tort for purely economic losses.”
Calloway, 116 Nev. at 256, 993 P.2d at 1263, citing American Law of Products Liability (3d) §
60:39 at 69 (1991). “Purely economic loss is generally defined as ‘the loss of the benefit of the
user's bargain . . . including . . . pecuniary damage for inadequate value, the cost of repair and
replacement of the defective product, or consequent loss of profits, without any claim of personal
injury or damage to other property.”” Jd.; American Law of Products Liability (3d) § 60:36, at
66. “The doctrine serves to distinguish between tort, or duty-based recovery, and contract, or
promise-based recovery.” Calloway, 116 Nev. at 258, 993 P.2d at 1259.

As the Plaintiffs’ remedy is purely economic, their Second Claim for negligent
misrepresentation is hereby dismissed.

Plaintiffs’ Third Claim: Violation of the Nevada Deceptive Trade Practices Act

The DTPA does not apply to this case. The Court finds that this case is distinguishable
from Betsinger v. D.R. Horton, 126 Nev. 162, 232 P.3d 433 (2010). The Betsinger case involved
a dispute “involv[ing] a financing ‘bait and switch tactic’ by a developer with regard to the
interest rate offered to a homeowner.” In contrast, the instant case is about a seller’s failure to
disclose a purported defect. See Harlow v. LSI Title Agency, Inc., 2012 U.S. Dist. LEXIS
158852, *13 (D.Nev. 2012) and Bank of N.Y. Mellon v. Christopher Cmitys. at Southern
Highlands Golf Club Homeowners Ass'n, 2018 U.S. Dist. LEXIS 49049 at *9-10 (D.Nev. March
23, 2018).

The Plaintiffs’ Third Claim fails because it seeks to apply the DTPA in a real estate
transaction between a property owner and a buyer and does not involve “goods and services.”
Accordingly, the Plaintiffs’ Third Claim is hereby dismissed, with prejudice.

Plaintiffs’ Fifth Claim: Civil RICO

The Plaintiffs’ Fifth claim for Civil RICO fails as a matter of law. Nevada's anti-
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racketeering law is codified at NRS §207.350 through NRS §207.520. To state a claim for Civi |
RICO the Plaintiff must allege that: (1) the plaintiff’s injury flows from the defendant's violation |
of a predicate Nevada RICO act; (2) the injury proximately caused by the defendant’s violation
of the predicate act; and (3) the plaintiff did not participate in the commission of the predicate
act. Allum v. Valley Bank, 109 Nev. 280, 282-283, 849 P.2d 297, 298-299 (1993) (outlining the
formal, detailed requirements to plead a civil RICO claim with specificity). The Civil RICO
elements must be pled with particularity. Hale v. Burkhardi, 104 Nev. 632, 637-638, 764 P.2d
866, 869-70 (1988). “The specificity required is that called for in a criminal indictment or
information.” Cummings v. Charter Hospital, 111 Nev. 639, 638, 764 P.2d 1137, 869 (1995).

The Plaintiffs’ Civil RICO Claim fails to allege that the Defendants “engag[ed] in at least |
two crimes related to racketeering” and fails to allege that the crimes “have the same or similar
pattern, intents, results, accomplices, victims or methods of commission, or are otherwise
interrelated by distinguishing characteristics.” /d. In addition, the Plaintiffs’ Civil RICO Claim
fails to describe “the criminal acts that the defendant is charged to have commitied” and fails to
“contain a sufficiently ‘plain, concise and definite’ statement of the essential facts such that it
would provide a person of ordinary understanding with notice of the charges.” Cummings, 111
Nev. at 646, 896 P.2d at 1141.

Because the Plaintiffs’ Fifth Claim does not allege any of the elements for a Civil RICO
claim the Fifth Claim is hereby dismissed, with prejudice.

Plaintiffs’ Sixth Claim: Respondeat Superior

The Plaintiffs’ Sixth Claim for Respondeat Superior is not a recognized claim for relief
under Nevada law. Therefore, Plaintiffs’ Sixth Claim is hereby dismissed, with prejudice.

Plaintif(s’ Seventh Claim: Individual Liability and Alter Evo

Members of corporation or LLCs are responsible only if the alleged wrongful acts were

4 of 7
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committed in an individual capacity. See Gardner v. Eighth Judicial Dist. Court of State, 405
P.3d 651, 655, 133 Nev. Adv. Rep. 89 (2017). Alter ego must be established for liability to be
imputed to the member. /d. Although the Nevada Supreme Court has not ruled on the

applicability of the alter ego doctrine to trusts, the Nevada Federal District Court has ruled that

Nevada rules for corporations apply equally to trusts. See Transfirst Grp., Inc. v. Magliarditi, |

2017 U.S. Dist. LEXIS 80443 *14 (D.Nev. 2017).

“[A]lthough ‘there is no litmus test for determining when the corporate fiction should be

disregarded” factors including: (1) commingling of funds; (2) undercapitalization; (3)

unauthorized diversion of funds; (4) treatment of corporate assets as the individual’s own; and

(5) failure to observe corporate formalities may indicate the existence of an alter ego. See

Pharmaplast S.A.E. v. Zeus Med. Holdings, LLC, 2017 U.S. Dist. LEXIS 36227 *9 (9" Cir. |

2017).
Other factors include the following:

(1) The corporation must be influenced and governed by the person asserted to be its alter
ego;

(2) There must be such unity of interest and ownership that one is inseparable from the
other (“to pierce the corporate veil, the findings pointing to a unity of interest must
have caused the plaintiff's injury.” Polaris Indus. Corp. v. Kaplan, 103 Nev. 598, 602,
747 P.2d 884, 887 (1987)); and

(3) The facts must be such that adherence to the fiction of separatc entity would, under
the circumstances, sanction a fraud or promote injustice.

)
Lorenz v. Beltio, Ltd., 114 Nev. 795, 807, 963 P.2d 488, 496 (1998).

The Court finds that the Plaintiffs’ Seventh Claim fails to comply with the requirements
for pleading alter ego. Accordingly, the Plaintiffs’ Seventh Claim must be dismissed, without
prejudice.

2. This Court DENIES the Defendants’” Motion to Dismiss on the following claims:

50f7
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Plaintif{s’ First Claim: Fraud

“To state a claim for fraud, a plaintiff must allege three factors: (1) a false representation
by the defendant that is made with either knowledge or belief that it is false or without sufficient
foundation; (2) an intent to induce another’s reliance; and (3) damages that result from this
reliance.” See Nelson v. Heer, 123 Nev. 217, 163 P.3d 420, 426 (2007), citing NRCP 9(b). As
noted above, these elements must be alleged “with particularity.” Id

This Court finds that the Plaintiffs’ First Claim for fraud presents a fact question and
dismissal is not appropriate at this time.

Plaintiffs’ Fourth Claim: NRS Chapter 113

The Plaintiffs’ Fourth Claim is for violation of NRS Chapter 113, which provides the
statutory remedy for Plaintiffs’ allegation that the Defendants failed to disclose a known defect.

NRS §113.140 provides:

Disclosure of unknown defect not required; form does not constitute warranty;
duty of buyer and prospective buyer to exercise reasonable care.

1. NRS §113.130 does not require a seller to disclose a defect in residential
property of which the seller is not aware.

2. A completed disclosure form does not constitute an express or implied
warranty regarding any condition of residential property.

3. Neither this chapter nor chapter 645 of NRS relicves a buyer or prospective
buyer of the duty to exercise reasonable care to protect himself or herself.

NRS 113.140. See also Nelson v. Heer, 123 Nev. 217, 163 P.3d 420, 426 (2007).

This Court finds that whether Defendants failed to comply with NRS Chapter 113
presents a question of fact. Accordingly, Defendants’ Motion to Dismiss the Plaintiffs’ Fourth
Claim is denied.

Plaintiffs’ Punitive Damages Allegations

A plaintiff may allege that punitive damages are warranted under NRS §41.001 & NRS

§41.005. Plaintiffs seeking a punitive damages remedy must allege “that the defendant is guilty
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JAOD0517



b2

L =B - - RS O - T ¥ T S 8

AN

_.—--"—"___'__

of oppression, fraud or malice, express or implied.” Wyrick v. Am. Fam. Mut. Ins. Co., 2013 |

U.S. Dist. LEXIS 112548 *8, citing NRS §42.005(1).

This Court finds that the Plaintiffs’ punitive damages allegations present a question of |

fact. Therefore, the Defendants® Motion to Dismiss the Plaintiffs’ punitive damages allegations
18 hereby denied.
DATED this ( _}L day of August, 2019.

Submitted- B}:

i //;//,Z

CHRISTOPHER M UNG ESQ.
Nevada Bar No. 79

JAY T. HOPKINS, ESQ.

Nevada Bar No. 3223

2460 Professional Court, #200

Las Vegas, Nevada 89128
Attorneys for Todd Swanson, et al.

ORDER
THIS COURT HEREBY ORDERS THAT:

1. The Defendants’ Motion to Dismiss the Plaintiffs’ Second, Third, Fifth, Sixth and
Seventh causes of action is hereby GRANTED.

2. The Defendants’ Motion to Dismiss the Plaintiffs’ First and Fourth causes of |

action is hereby DENIED.

3 The Defendants’” Motion to Dismiss the Plaintiffs’ punitive damages allegations is |

hereby DENIED.

4, Within 20 days following Notice of Entry of this Order, the Plaintiffs shall file a
Second Amended Complaint with the surviving claims.

DATED this / 3 day of August, 2019.

IT IS SO ORDERED.

Open Case Files\0300.003\PLEADINGS\Order
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ORDR

CHRISTOPHER M. YOUNG, ESQ.
Nevada Bar No. 7961

JAY T. HOPKINS, ESQ.

Nevada Bar No. 3223
CHRISTOPHER M. YOUNG, PC
2460 Professional Court, #200
Las Vegas, Nevada 89128

Tel: (702) 240-2499

Fax: (702) 240-2489
cyoungicotomlaw.com
jaythopkins(@gmail.com

Attorneys for Todd Swanson, et al.

Electronically Filed
8/14/2019 2:38 PM
Steven D. Grierson

CLERE OF THE COUQ&

DISTRICT COURT

CLARK COUNTY, NEVADA

JOSEPH FOLINOQO, an individual and NICOLE
FOLINO, an individual,

Plaintiff(s),
V.

TODD SWANSON, an individual; TODD
SWANSON, Trustee of the SHIRAZ TRUST;
SHIRAZ TRUST, a Trust of unknown origin]
LYON DEVELOPMENT, LLC, a Nevada
limited liability company; DOES I through Xj
and ROES [ through X,

Defendant(s).

CASENO.: A-18-782494-C J
DEPT.NO.: XXIV

ORDER

On July 18, 2019, this Court heard arguments on Defendants” Motion to Dismiss the ’

Plaintiffs First Amended Complaint. Christopher M. Young, Esq. and Jay T. Hopkins, Esg.

appeared on behalf of the Defendants. Rusty Graff, Esq. appeared on behalf of the Plaintiffs. ‘

Based on the pleadings and the arguments of counsel at the hearing, this Court hereby

issues the following Findings and Order.!

! The Court ordered Defendants to submit the Order within 10 days pursuant to EDCR 7.21. However,
the Court notes that issuance of the Minute Order was delayed, and that counsel for the Defendants (Jay

T. Hopkins, Esq.) spoke with Department 24's law clerk, Marvin Simeon on July 25, 2019, before the 10
day deadline expired. At that time, Mr. Hopkins was informed that the Order could be submitted after
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L FINDINGS

A. Standards for Dismissal

The Defendants moved for dismissal of each of Plaintiffs’ seven claims and sought
dismissal of Plaintiffs’ punitive damages allegations.

Pursuant to NRCP 12(b)(5), the Plaintiffs’ Complaint must be accepted as true. Dismissal
is proper if the Plaintiffs’ Complaint “fails to state a claim upon which relief can be granted.”
NRCP 12(b)(5). Under Rule 12(b)(5) standards, the trial court may dismiss claims only if it
appears to a certainty that a plaintiff can prove no set of facts which would entitle him to relief.
Bergmann v. Boyce, 109 Nev. 670, 856 P.2d 560 (1993).

While courts consider all factual assertions in the complaint to be true and draw all
reasonable inferences in favor of the plaintiff, to survive dismissal, a complaint must contain
“some set of facts which, if true, would entitle the plaintiff to relief.” In re Amerco Derivative
Litig., 127 Nev.196, 252 P.3d 681 (2011).

An NRCP 12(b)(5) motion must be granted if the plaintiff cannot recover under the facts
set forth in the complaint. Morris v. Bank of America, 110 Nev. 1274, 1277, 886 P.2d 454, 457

(1994) (emphasis added). While Nevada is a notice pleading state, the complaint must set forth

sufficient facts to establish all necessary elements of a claim for relief. Hay v. Hay, 100 Nev.

196, 678 P.2d 672 (1984) (emphasis added).

B. Findings

1. This Court GRANTS the Defendants’ Motion to Dismiss for the following
claims:

Plaintiffs’ Second Claim: Negligent Misrepresentation
The economic loss doctrine bars the Plaintiffs’ Second Claim for negligent
misrepresentation. See Calloway v. City of Reno, 116 Nev. 250, 993 P.2d 1259 (2000).

(continued)
issuance of the Minute Order, which counsel reviewed on August 1, 2019.
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Under the economic loss doctring, “there can be no recovery in fort for purely economic losses.” |
Calloway, 116 Nev. at 256, 993 P.2d at 1263, citing American Law of Products Liability (3d) §
60:39 at 69 (1991). “Purely economic loss is generally defined as ‘the loss of the benefit of the
user's bargain . . . including . . . pecuniary damage for inadequate value, the cost of repair and |
replacement of the defective product, or consequent loss of profits, without any claim of personal
injury or damage to other property.”” Id.; American Law of Products Liability (3d) § 60:36, at
66. “The doctrine serves to distinguish between tort, or duty-based recovery, and contract, or
promise-based recovery.” Calloway, 116 Nev. at 258, 993 P.2d at 1259.

As the Plaintiffs’ remedy is purely economic, their Second Claim for negligent |
misrepresentation is hereby dismissed.

Plaintiffs’ Third Claim: Violation of the Nevada Deceptive Trade Practices Act

The DTPA does not apply to this case. The Court finds that this case is distinguishable
from Betsinger v. D.R. Horton, 126 Nev. 162, 232 P.3d 433 (2010). The Betsinger case involved
a dispute “involv[ing] a financing ‘bait and switch tactic’ by a developer with regard to the |
interest rate offered to a homeowner.” In contrast, the instant case is about a seller’s failure to
disclose a purported defect. See Harlow v. LSI Title Agency, Inc., 2012 U.S. Dist. LEXIS
158852, *13 (D.Nev. 2012) and Bank of N.Y. Mellon v. Christopher Cmlys. at Southern
Highlands Golf Club Homeowners Ass'n, 2018 U.S. Dist. LEXIS 49049 at *9-10 (D.Nev. March
23,2018).

The Plaintiffs’ Third Claim fails because it seeks to apply the DTPA in a real estate
transaction between a property owner and a buyer and does not involve “goods and services.”
Accordingly, the Plaintiffs’ Third Claim is hereby dismissed, with prejudice.

Plaintiffs’ Fifth Claim: Civil RICO

The Plaintiffs’ Fifth claim for Civil RICO fails as a matter of law. Nevada's anti-
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racketeering law is codified at NRS §207.350 through NRS §207.520. To state a claim for Civi
RICO the Plaintiff must allege that: (1) the plaintiff’s injury flows from the defendant's violation
of a predicate Nevada RICO act; (2) the injury proximately caused by the defendant’s violation
of the predicate act; and (3) the plaintiff did not participate in the commission of the predicate
act. Allum v. Velley Bank, 109 Nev. 280, 282-283, 849 P.2d 297, 298-299 (1993) (outlining the

formal, detailed requirements to plead a civil RICO claim with specificity). The Civil RICO

clements must be pled with particularity. Hale v. Burkhardt, 104 Nev. 632, 637-638, 764 P.2d |

866, 869-70 (1988). “The specificity required is that called for in a criminal indictment or
information.” Cummings v. Charter Hospital, 111 Nev. 639, 638, 764 P.2d 1137, 869 (1995).

The Plaintiffs’ Civil RICO Claim fails to allege that the 