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RESPONSE

Respondent Legislature of the State of Nevada (Legislature), by and through
its counsel the Legal Division of the Legislative Counsel Bureau under
NRS 218F.720, hereby files its response to Appellants’ notice of supplemental
authorities under NRAP 31(e).

In their notice of supplemental authorities, Appellants notify this Court of its

own published opinion in Legislature of the State of Nev. v. Settelmeyer, 137 Nev.

Adv. Op. 21, --- P.3d --- (May 13, 2021). In Settelmeyer, this Court held that the
supermajority provision in Article 4, Section 18(2) of the Nevada Constitution
applied to: (1) a 2019 hill which extended a sunset provision for a state fee that
would have expired on June 30, 2020; and (2) a 2019 bill which eliminated a
reduction of state tax rates that would have taken effect on July 1, 2019. However,
because this case does not involve similar legislation, this Court’s decision in
Settelmeyer has limited pertinence and significance to this case. In particular, this
case involves Assembly Bill No. 458 (AB 458) of the 2019 legislative session,
which froze the existing amount of allowable tax credits under the Nevada
Educational Choice Scholarship Program. 2019 Nev. Stat., ch. 366, at 2295-99.
There are no provisions in AB 458 which are similar to the legislation invalidated

by this Court’s decision in Settelmeyer.



In their notice of supplemental authorities, Appellants also notify this Court
of Senate Bill No. 367 (SB 367) of the 2021 legislative session because SB 367
proposes removing the existing “pro sports exemption” in NRS 368A.200(4)(0)
from the live entertainment tax. However, in an attempt to give SB 367 pertinence
and significance to this case, Appellants wrongly state that “[t]he bill is marked as
requiring a two-thirds supermajority vote in order to repeal that tax exemption.”
(Appellants’ Notice at 3.) Appellants are wrong because the Legislative Counsel
placed the two-thirds designation on SB 367 solely because the bill proposes
changing the existing and legally operative computation base in
NRS 368A.200(2)(a) for calculating the live entertainment tax imposed on certain
nonprofit organizations in a manner that will have the effect of creating, generating
or increasing state revenue. The Legislative Counsel did not place the two-thirds
designation on SB 367 because the bill proposes removing the existing “pro sports
exemption” in NRS 368A.200(4)(o) from the live entertainment tax.

SB 367 proposes two primary amendments to the live entertainment tax in
NRS Chapter 368A. First, SB 367 proposes changing the existing and legally
operative computation base in NRS 368A.200(2)(a) for calculating the amount of
live entertainment tax that must be paid by certain nonprofit organizations.
Specifically, under the existing and legally operative computation base, the

nonprofit organizations must pay a tax on admission charges to a facility where



live entertainment is provided if the number of tickets offered for sale or other
distribution to patrons is 7,500 or more. SB 367 proposes changing the existing
and legally operative computation base by requiring the nonprofit organizations to
pay the tax on admission charges if the number of tickets offered for sale or other
distribution to patrons is 5,000 or more. Because SB 367 proposes changing the
existing and legally operative computation base for the live entertainment tax in a
manner that will have the effect of creating, generating or increasing state revenue,
the Legislative Counsel placed the two-thirds designation on the bill.

Second, SB 367 proposes removing from the live entertainment tax the
existing “pro sports exemption” in NRS 368A.200(4)(0) for an athletic contest,
event or exhibition conducted by a professional team based in this State if the
professional team based in this State is a participant in the contest, event or
exhibition. However, the Legislative Counsel did not place the two-thirds
designation on SB 367 because the bill proposes removing the existing “pro sports
exemption” in NRS 368A.200(4)(o) from the live entertainment tax. Instead, the
Legislative Counsel placed the two-thirds designation on SB 367 solely because
the bill proposes changing the existing and legally operative computation base in
NRS 368A.200(2)(a) for calculating the live entertainment tax imposed on certain
nonprofit organizations in a manner that will have the effect of creating, generating

or increasing state revenue.
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