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This Court’s Opinion held that Nevada’s Educational Choice Scholarship 

Program tax credit “is clearly an appropriation.” Morency v. State, 137 Nev. Adv. 

Op. 63, No. 81281, slip op. at 12 (Oct. 7, 2021) (“Op.”) (attached as Attachment 

A). The Court then concluded that repealing tax credits does not generate revenue, 

but rather is a “reallocation” of appropriations. Id. at 14. In doing so, this Court 

overlooked that Nevada law, other states, and the federal government do not define 

tax credits to be appropriations. See, e.g., Kotterman v. Killian, 972 P.2d 606, 620–

21 (Ariz. 1999) (en banc) (holding a “tax credit is not an appropriation of public 

money”). As Justice Kennedy wrote for the U.S. Supreme Court in Arizona 

Christian School Tuition Org. v. Winn, there is a “distinction between government 

expenditures and tax credits.” 563 U.S. 125, 142 (2011). This Court’s holding to 

the contrary overlooks this distinction. 

The distinction between a tax credit and an appropriation is not a 

technicality. Nevada’s Constitution and legislative procedures treat appropriations 

as a distinct kind of bill. To pass appropriations bills, the Legislature must satisfy 

certain constitutional requirements and procedural rules. This Court’s ruling 

invalidates any tax credit that does not meet the stringent requirements for 

appropriations. Moreover, appropriations are accounted and budgeted for 

differently than tax credits. This is so not only in Nevada, but in every state with 

tax credits. 
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The question of whether tax credits are appropriations was not decided by 

the district court, and the parties’ arguments did not turn on whether tax credits are 

appropriations. See Op. 16 (recognizing district court “provid[ed] different 

reasoning”). And the issue was not fully briefed or argued by the parties on 

appeal.1 As a result, this Court did not have the benefit of hearing argument on 

whether tax credits are appropriations. To avoid upsetting Nevada tax law without 

fully considering the legal arguments and potential ramifications, this Court should 

permit full briefing on the issue. Cf. Green Valley Special Util. Dist. v. City of 

Schertz, 969 F.3d 460, 493 (5th Cir. 2020) (Elrod, J., concurring) (“[W]e must be 

careful when, without the benefit of adversarial briefing from the parties, we worry 

over . . . precedent that the parties have not challenged.”); see also United States v. 

Sineneng-Smith, 140 S. Ct. 1575, 1579 (2020) (“[C]ourts normally decide only 

questions presented by the parties.” (cleaned up)). 

Because this Court’s Opinion overlooked relevant Nevada law and 

nationwide consensus—upsetting the former and diverging from the latter—

 
1 Appellants’ Reply Brief succinctly noted that tax credits are not expenditures of 
public funds, and Appellants cited the key authorities discussed in this Petition. See 
ARB 17 n.8 (citing Ariz. Christian Sch. Tuition Org. v. Winn, 563 U.S. 125, 144 
(2011) and Kotterman v. Killian, 972 P.2d 606, 618 (Ariz. 1999)). But because the 
question of whether tax credits are public appropriations and expenditures was not 
decided by the district court, the issue was not fully briefed or argued by the parties 
on appeal, and many of the authorities discussed in this Petition were not available 
to this Court. 
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Appellants respectfully request that this Court grant rehearing in this case on the 

question of whether tax credits are appropriations. 

I. Legal Standard for Rehearing 

This Court may grant rehearing when its decision “has overlooked, 

misapplied or failed to consider a statute, procedural rule, regulation or decision 

directly controlling a dispositive issue in the case.” NRAP 40(c)(2)(B). Petitions 

for rehearing thus “should direct attention to some controlling matter which the 

court has overlooked or misapprehended.” In re Ross, 99 Nev. 657, 659, 668 P.2d 

1089, 1091 (1983). “[A]rgument upon the merits is out of place in a petition for 

rehearing. The petition asks leave to argue and should, therefore, confine itself to a 

statement of the points upon which the right to present argument and authority is 

sought.” Gershenhorn v. Walter R. Stutz Enters., 72 Nev. 293, 313, 306 P.2d 121, 

121 (1957). 

II. This Court’s Opinion Overlooks and Upsets Settled Nevada Law and 
Practice. 

In overlooking settled law that tax credits are not appropriations, this Court’s 

opinion upsets Nevada constitutional law, tax law, and legislative practices and 

procedures. 

The Opinion overlooks that Nevada’s constitution specially regulates 

appropriations. Article 4, Section 19 requires that any expenditure must first be the 

product of a lawful “appropriation.” Article 11, Section 6 states that appropriations 
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can only be passed after the Legislature first passes an appropriation “to fund the 

operation of the public schools.” And Article 19, Section 6 requires that an 

initiative or referendum “which makes an appropriation” must “also impose[] a 

sufficient tax . . . or otherwise constitutionally provide[] for raising the necessary 

revenue” to offset the appropriation. 

Any appropriation that violates these constitutional provisions is void ab 

initio. Schwartz v. Lopez, 132 Nev. 732, 754, 382 P.3d 886, 901 (2016) (“Such an 

[unconstitutional] appropriation would be void.”). If tax credits—and perhaps other 

tax benefits—are appropriations, they are null and void unless they have satisfied 

the Constitution’s rules. This Court’s decision, made without the benefit of briefing 

or argument on the issue, has constitutionally invalidated any Nevada tax credit 

that does not satisfy those rules. 

Likewise, other constitutional issues are raised by considering tax credits to 

be appropriations. Foremost is whether granting of tax benefits to religious 

organizations or their donors violates the First Amendment. Nevada both 

recognizes the federal charitable deduction for donations to religious organizations, 

NRS 363C.045(3)(f), and exempts religious organizations from certain taxes, e.g., 

NRS 372.326, 372.3261. These tax benefits do not violate the First Amendment’s 

Establishment Clause because—as recognized by every state and federal law—tax 

credits and other tax benefits are not appropriations of public money. See, e.g., 



6 

Walz v. Tax Comm’n, 397 U.S. 664, 675 (1970) (“The grant of a tax exemption is 

not sponsorship [of religion] since the government does not transfer part of its 

revenue . . . but simply abstains from demanding [taxes].”). But if tax benefits are 

appropriations of public money, then tax benefits for religious organizations are 

appropriations supporting religious organizations and causes, raising not only 

federal constitutional issues but also violating this Court’s precedent. Schwartz, 

132 Nev. at 751, 382 P.3d at 900 (stating that State v. Hallock, 16 Nev. 373 (1882) 

“concerned an appropriation of public funds from the State treasury directly to a 

sectarian institution and held that such a payment was prohibited” (emphases 

omitted)). 

Considering tax credits to be appropriations also upends the Legislature’s 

current rules and practices. Summaries of appropriations bills must indicate that 

they contain appropriations. NRS 218D.415(1)(b). Tax credits do not.2 Similarly, 

Senate Standing Rule 40(3)(c) put appropriations bills under the jurisdiction of the 

Finance Committee.3 But A.B. 458’s repeal of tax credits was reviewed by the 

 
2 A.B. 458, for instance, was not labeled an appropriations bill. Nev. Assemb. 
Comm. Tax’n, A.B. 458 Bill Summary (April 19, 2019), https://
www.leg.state.nv.us/App/NELIS/REL/80th2019/ExhibitDocument/
OpenExhibitDocument?exhibitId=40344&fileDownloadName=0409ab458_
nakm_AB%20458%20Work%20Session%20Document_MN_jl.pdf. 

3 Nev. S. Standing R. 40(3)(c) (2019), https://www.leg.state.nv.us/Session/
80th2019/Docs/SR_Senate.pdf. 
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Senate’s Revenue and Economic Development Committee.4 And in the Assembly, 

A.B. 458’s tax-credit reduction was heard by the Taxation Committee,5 not the 

Ways and Means Committee with jurisdiction over “appropriation requests[] and 

appropriation bills.”6 

Further, when the Legislative Counsel Bureau compiles its annual report of 

Nevada’s appropriations, it does not include tax credits.7 Nor are tax credits 

included in the reports of budget appropriations for the operation of state 

government.8 And any appropriation made that is not listed in the Governor’s 

proposed budget must be embodied in a single-subject bill. NRS 353.235(1). 

Again, without any briefing or argument on the matter, this Court’s decision 

 
4 A.B. 458–Meetings, https://www.leg.state.nv.us/App/NELIS/REL/80th2019/Bill/
6878/Meetings. 

5 A.B. 458–Meetings, https://www.leg.state.nv.us/App/NELIS/REL/80th2019/Bill/
6878/Meetings. 

6 Nev. State Assemb., Ways and Means, https://asm.leg.state.nv.us/committees/
ways-and-means/. 

7 See Leg. Counsel Bureau, 31st Special Session Appropriations Reductions/Actions 
(Dec. 2020), https://www.leg.state.nv.us/Division/fiscal/
Appropriation%20Reports/2020AppropriationsReport/2020_31stSS
_%20AppropriationsReport.pdf. 

8 Leg. Counsel Bureau, Legislatively Approved Budgets by Budget Account Detail, 
https://www.leg.state.nv.us/division/fiscal/FISBU210/index.html. 
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upends the distinct legislative and executive procedures governing appropriations 

on the one hand and tax credits on the other. 

The Legislature’s current rules and practices—which do not treat tax credits 

as appropriations—are in accord with Nevada’s accepted definition of 

“appropriations.” The Nevada Constitution refers to appropriations as the way the 

Legislature enacts an “expenditure of money.” Nev. Const. art. 19, § 6. “Simply 

stated, an appropriation is the setting aside of funds, and an expenditure of money 

is the payment of [those] funds.” Rogers v. Heller, 117 Nev. 169, 173, 18 P.3d 

1034, 1036 (2001) (en banc). An appropriation is “[t]he language in any act which 

shows that the Legislature intended to authorize the expenditure.” State v. Eggers, 

29 Nev. 469, 91 P. 819, 820 (1907). It “is the legislative sanction for disbursement 

of public revenue.” City of Reno v. McGowan, 84 Nev. 291, 293, 439 P.2d 985, 

986 (1968). And it must occur before the Legislature can “pay a claim.” Norcross 

v. Cole, 44 Nev. 88, 189 P. 877, 877–78 (1920). It therefore makes sense that 

Nevada’s Legislature and executive branch traditionally use “appropriations” to 

refer, not to tax policies, but to the setting aside of public money that will be spent. 

This Court’s Opinion overlooked settled Nevada law and procedures on this 

issue. Before upending the practices of Nevada’s government, it should first 

consider full briefing on the matter of whether tax credits are appropriations. 
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III. This Court’s Opinion Overlooks and Diverges from Nationwide 
Consensus that Tax Credits are Not Appropriations. 

This Court should also grant rehearing because the Opinion overlooks, and 

diverges from, the national consensus that tax credits are not appropriations. Tax 

laws define tax credits as “revenue losses,” not appropriations or expenditures. See, 

e.g., 2 U.S.C. § 622(3). And every court to have considered the question has held 

that tax credits are not appropriations of public money. 

Most prominently, the Supreme Court has held that tax credits are not 

government appropriations that can be challenged under the taxpayer standing 

doctrine. Arizona Christian School Tuition Org. v. Winn, 563 U.S. 125, 144 

(2011).9 In Winn the challengers argued that a “tax credit is . . . best understood as 

a governmental expenditure” and, therefore, could be challenged as an 

unconstitutional appropriation. Id. at 141. Justice Kennedy, writing for the Court, 

expressly rejected this argument. See id. The Court held there is a “distinction 

between governmental expenditures and tax credits.” Id. at 142. “When Arizona 

taxpayers choose to contribute to [scholarship organizations], they spend their own 

 
9 The taxpayer standing exception to normal standing rules allows taxpayers to 
challenge specific government appropriations that violate the Establishment 
Clause. See Hein v. Freedom From Religion Found., Inc., 551 U.S. 587, 604 
(2007) (stating that taxpayer standing exception allows taxpayers to challenge “a 
specific congressional appropriation”). 
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money, not money the State has collected.” Id. Donations “are not owed to the 

State and, in fact, pass directly from taxpayers to private organizations.” Id. at 144.  

State appellate courts have likewise held that tax credits are not government 

expenditures, and thus that tax-credit-incentivized donation programs are not 

appropriations. See, e.g., Kotterman v. Killian, 972 P.2d 606, 620–21 (Ariz. 1999) 

(en banc) (“It does not follow, however, that reducing a taxpayer’s liability is the 

equivalent of spending a certain sum of money. . . . [T]his tax credit is not an 

appropriation of public money.”); Magee v. Boyd, 175 So. 3d 79, 121 (Ala. 2015) 

(“Traditional definitions of ‘appropriations’ do not extend to include tax credits.”); 

McCall v. Scott, 199 So. 3d 359, 370–71 (Fla. Dist. Ct. App. 2016) (“[T]he 

authorization of tax credits . . . involve[s] no appropriation from the public 

treasury.”); Gaddy v. Ga. Dep’t of Revenue, 802 S.E.2d 225, 230 (Ga. 2017) 

(“Plaintiffs . . . cannot demonstrate[] that the Program’s tax credits represent 

money appropriated from the state treasury.”); Toney v. Bower, 744 N.E.2d 351, 

357 (Ill. App. Ct. 2001) (“[T]he Credit does not constitute an ‘appropriation,’ as 

that term is commonly understood.”); Griffith v. Bower, 747 N.E.2d 423, 426 (Ill. 

App. Ct. 2001) (“The credit at issue here does not involve any appropriation or use 

of public funds.”); Tax Equity All. For Mass., Inc. v. Comm’r of Revenue, 516 

N.E.2d 152, 155–56 (Mass. 1987) (“The granting of an income tax credit is not an 

appropriation according to any commonly understood sense of the word. . . . The 
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act of taking less money from a taxpayer because of the grant of a tax credit or a 

tax deduction is not an appropriation of funds from the State treasury or from 

anywhere else.”); Manzara v. State, 343 S.W.3d 656, 660 (Mo. 2011) (en banc) 

(“Expenditures typically occur in government when checks are written by the state 

treasurer based on appropriations or warrants. No such withdrawal of public funds 

or such ‘expenditure’ occurs with the granting of a tax credit.”); see also State 

Bldg. & Constr. Trades Council v. Duncan, 162 Cal. App. 4th 289, 294, 313 

(2008) (holding that tax credits “are not actual or de facto expenditures by 

government” and “a tax credit is not a ‘public money’ that can be 

misappropriated”); Olson v. State, 742 N.W.2d 681, 683 (Minn. Ct. App. 2007) 

(concluding that tax credits and tax exemptions are not public expenditures). 

Although Appellants did point to some of this authority, see ARB 17 n.8, 

this Court’s Opinion overlooked, and did not discuss why it diverged from, 

national unanimity on this issue. Rehearing is therefore appropriate so that this 

Court can issue a decision that does not overlook or misapprehend the relevant law 

on this issue. In re Ross, 99 Nev. 657, 659, 668 P.2d 1089, 1091 (1983). 

CONCLUSION 

This Court’s Opinion overlooked that, under current Nevada law and 

nationwide consensus, tax credits are not appropriations but rather reductions in 

revenue. Cf. NRS 360.137(2)(e) (referring to “revenue that would result from 
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repeal” of tax credits). Rehearing is therefore appropriate to allow briefing on 

whether tax credits are appropriations. Appellants respectfully request that this 

Court grant rehearing in this matter. 

Dated this 25th day of October, 2021. 

By /s/ Joshua A. House

INSTITUTE FOR JUSTICE 
JOSHUA A. HOUSE 
Nevada Bar No. 12979 
901 N. Glebe Rd., Suite 900 
Arlington, VA 22203 
jhouse@ij.org 

 
Robert Gall (Admitted Pro Hac Vice) 
D.C. Bar No. 482476 
816 Congress Ave., Suite 960 
Austin, TX 78701 
bgall@ij.org

 
SALTZMAN MUGAN DUSHOFF 
MATTHEW T. DUSHOFF, ESQ. 
Nevada Bar No. 004975 
1835 Village Center Circle 
mdushoff@nvbusinesslaw.com 
Attorneys for Plaintiffs-Appellants



13 
 

RULE 26.1 DISCLOSURE STATEMENT 

 

FLOR MORENCY, et al., 
 

Appellants, 
 

vs. 
 
STATE OF NEVADA ex rel. the 
DEPARTMENT OF EDUCATION, et al. 
 

Respondents, 
     
       and 
 
THE LEGISLATURE OF THE STATE OF 
NEVADA, 
 

Respondent-Intervenors. 
 

 

 

 

 
Supreme Court Case No. 81281 
 
On Appeal from a Final Judgment 
of the District Court for Clark 
County, Nevada, Case No. A-19-
800267-C, Hon. Rob Bare 

 
Rule 26.1 Disclosure Statement 

 

 
 

 

The undersigned counsel of record certifies that the following are persons 

and entities as described in NRAP 26.1(a), and must be disclosed, and were 

disclosed in Appellants’ principal brief. These representations are made in order 

that the judges of this court may evaluate possible disqualification or recusal. 

Plaintiffs-Appellants Flor Morency, Bonnie Ybarra, and Keysha Newell are 

individuals and therefore have no corporate parents to disclose. 

Plaintiff-Appellant AAA Scholarship Foundation, Inc. has no parent entity 

and no publicly held entity owns 10 percent or more of its stock. 



14 
 

Plaintiff-Appellant Sklar Williams PLLC discloses the following parent 
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Ltd. 

Plaintiff-Appellant Environmental Design Group, LLC discloses the 

following parent entities: KNS Holdings, LLC. 

All Plaintiff-Appellants have been represented in this case by the Institute 

for Justice; Saltzman Mugan Dushoff, LLC; and Kolesar & Leatham. 

 

Dated October 25, 2021. 

/s/Joshua A. House 
 
Attorney of Record for Plaintiff-Appellants. 

 

  

 

 

 

 

 

 

 

 



15 
 

RULE 40 CERTIFICATE OF COMPLIANCE 
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Microsoft Word 365 in 14-point, Times New Roman font; or 

      [ ] This brief has been prepared in a monospaced typeface using [state name 
and version of word-processing program] with [state number of characters per 
inch and name of type style]. 

 2. I further certify that this brief complies with the page- or type-volume 

limitations of NRAP 40 because it is either: 

      [X] Proportionately spaced, has a typeface of 14 points or more, and contains 
2,300 words; or 

      [ ] Monospaced, has 10.5 or fewer characters per inch, and contains _____ 
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