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This Court’s Opinion held that Nevada’s Educational Choice Scholarship
Program tax credit “is clearly an appropriation.” Morency v. State, 137 Nev. Adv.
Op. 63, No. 81281, slip op. at 12 (Oct. 7, 2021) (“Op.”) (attached as Attachment
A). The Court then concluded that repealing tax credits does not generate revenue,
but rather is a “reallocation” of appropriations. /d. at 14. In doing so, this Court
overlooked that Nevada law, other states, and the federal government do not define
tax credits to be appropriations. See, e.g., Kotterman v. Killian, 972 P.2d 606, 620—
21 (Ariz. 1999) (en banc) (holding a “tax credit is not an appropriation of public
money”’). As Justice Kennedy wrote for the U.S. Supreme Court in Arizona
Christian School Tuition Org. v. Winn, there is a “distinction between government
expenditures and tax credits.” 563 U.S. 125, 142 (2011). This Court’s holding to
the contrary overlooks this distinction.

The distinction between a tax credit and an appropriation is not a
technicality. Nevada’s Constitution and legislative procedures treat appropriations
as a distinct kind of bill. To pass appropriations bills, the Legislature must satisty
certain constitutional requirements and procedural rules. This Court’s ruling
invalidates any tax credit that does not meet the stringent requirements for
appropriations. Moreover, appropriations are accounted and budgeted for
differently than tax credits. This is so not only in Nevada, but in every state with

tax credits.



The question of whether tax credits are appropriations was not decided by
the district court, and the parties’ arguments did not turn on whether tax credits are
appropriations. See Op. 16 (recognizing district court “provid[ed] different
reasoning”’). And the issue was not fully briefed or argued by the parties on
appeal.! As a result, this Court did not have the benefit of hearing argument on
whether tax credits are appropriations. To avoid upsetting Nevada tax law without
fully considering the legal arguments and potential ramifications, this Court should
permit full briefing on the issue. Cf. Green Valley Special Util. Dist. v. City of
Schertz, 969 F.3d 460, 493 (5th Cir. 2020) (Elrod, J., concurring) (“[ W]e must be
careful when, without the benefit of adversarial briefing from the parties, we worry
over . . . precedent that the parties have not challenged.”); see also United States v.
Sineneng-Smith, 140 S. Ct. 1575, 1579 (2020) (“[C]ourts normally decide only
questions presented by the parties.” (cleaned up)).

Because this Court’s Opinion overlooked relevant Nevada law and

nationwide consensus—upsetting the former and diverging from the latter—

! Appellants’ Reply Brief succinctly noted that tax credits are not expenditures of
public funds, and Appellants cited the key authorities discussed in this Petition. See
ARB 17 n.8 (citing Ariz. Christian Sch. Tuition Org. v. Winn, 563 U.S. 125, 144
(2011) and Kotterman v. Killian, 972 P.2d 606, 618 (Ariz. 1999)). But because the
question of whether tax credits are public appropriations and expenditures was not
decided by the district court, the issue was not fully briefed or argued by the parties
on appeal, and many of the authorities discussed in this Petition were not available
to this Court.



Appellants respectfully request that this Court grant rehearing in this case on the
question of whether tax credits are appropriations.

I. Legal Standard for Rehearing

This Court may grant rehearing when its decision “has overlooked,
misapplied or failed to consider a statute, procedural rule, regulation or decision
directly controlling a dispositive issue in the case.” NRAP 40(c)(2)(B). Petitions
for rehearing thus “should direct attention to some controlling matter which the
court has overlooked or misapprehended.” In re Ross, 99 Nev. 657, 659, 668 P.2d
1089, 1091 (1983). “[A]Jrgument upon the merits is out of place in a petition for
rehearing. The petition asks leave to argue and should, therefore, confine itself to a
statement of the points upon which the right to present argument and authority is
sought.” Gershenhorn v. Walter R. Stutz Enters., 72 Nev. 293, 313, 306 P.2d 121,
121 (1957).

II.  This Court’s Opinion Overlooks and Upsets Settled Nevada Law and
Practice.

In overlooking settled law that tax credits are not appropriations, this Court’s
opinion upsets Nevada constitutional law, tax law, and legislative practices and
procedures.

The Opinion overlooks that Nevada’s constitution specially regulates
appropriations. Article 4, Section 19 requires that any expenditure must first be the

product of a lawful “appropriation.” Article 11, Section 6 states that appropriations



can only be passed after the Legislature first passes an appropriation “to fund the
operation of the public schools.” And Article 19, Section 6 requires that an
initiative or referendum “which makes an appropriation” must “also impose[] a
sufficient tax . . . or otherwise constitutionally provide[] for raising the necessary
revenue” to offset the appropriation.

Any appropriation that violates these constitutional provisions is void ab
initio. Schwartz v. Lopez, 132 Nev. 732, 754, 382 P.3d 886, 901 (2016) (“Such an
[unconstitutional] appropriation would be void.”). If tax credits—and perhaps other
tax benefits—are appropriations, they are null and void unless they have satisfied
the Constitution’s rules. This Court’s decision, made without the benefit of briefing
or argument on the issue, has constitutionally invalidated any Nevada tax credit
that does not satisfy those rules.

Likewise, other constitutional issues are raised by considering tax credits to
be appropriations. Foremost is whether granting of tax benefits to religious
organizations or their donors violates the First Amendment. Nevada both
recognizes the federal charitable deduction for donations to religious organizations,
NRS 363C.045(3)(f), and exempts religious organizations from certain taxes, e.g.,
NRS 372.326, 372.3261. These tax benefits do not violate the First Amendment’s
Establishment Clause because—as recognized by every state and federal law—tax

credits and other tax benefits are not appropriations of public money. See, e.g.,



Walz v. Tax Comm'n, 397 U.S. 664, 675 (1970) (“The grant of a tax exemption is
not sponsorship [of religion] since the government does not transfer part of its
revenue . . . but simply abstains from demanding [taxes].”). But if tax benefits are
appropriations of public money, then tax benefits for religious organizations are
appropriations supporting religious organizations and causes, raising not only
federal constitutional issues but also violating this Court’s precedent. Schwartz,
132 Nev. at 751, 382 P.3d at 900 (stating that State v. Hallock, 16 Nev. 373 (1882)
“concerned an appropriation of public funds from the State treasury directly to a
sectarian institution and held that such a payment was prohibited” (emphases
omitted)).

Considering tax credits to be appropriations also upends the Legislature’s
current rules and practices. Summaries of appropriations bills must indicate that
they contain appropriations. NRS 218D.415(1)(b). Tax credits do not.? Similarly,
Senate Standing Rule 40(3)(c) put appropriations bills under the jurisdiction of the

Finance Committee.® But A.B. 458’s repeal of tax credits was reviewed by the

2 A.B. 458, for instance, was not labeled an appropriations bill. Nev. Assemb.
Comm. Tax’n, A.B. 458 Bill Summary (April 19, 2019), https://
www.leg.state.nv.us/App/NELIS/REL/80th2019/ExhibitDocument/
OpenExhibitDocument?exhibitld=40344&fileDownloadName=0409ab458
nakm AB%20458%20Work%20Session%20Document MN_jl.pdf.

3 Nev. S. Standing R. 40(3)(c) (2019), https://www.leg.state.nv.us/Session/
80th2019/Docs/SR_Senate.pdf.



Senate’s Revenue and Economic Development Committee.* And in the Assembly,
A.B. 458’s tax-credit reduction was heard by the Taxation Committee,’ not the
Ways and Means Committee with jurisdiction over “appropriation requests[] and
appropriation bills.”®

Further, when the Legislative Counsel Bureau compiles its annual report of
Nevada’s appropriations, it does not include tax credits.” Nor are tax credits
included in the reports of budget appropriations for the operation of state
government.® And any appropriation made that is not listed in the Governor’s

proposed budget must be embodied in a single-subject bill. NRS 353.235(1).

Again, without any briefing or argument on the matter, this Court’s decision

* A.B. 458-Meetings, https://www.leg.state.nv.us/App/NELIS/REL/80th2019/Bill/
6878/Meetings.

> A.B. 458-Meetings, https://www.leg.state.nv.us/App/NELIS/REL/80th2019/Bill/
6878/Meetings.

6 Nev. State Assemb., Ways and Means, https://asm.leg.state.nv.us/committees/
ways-and-means/.

7 See Leg. Counsel Bureau, 31* Special Session Appropriations Reductions/Actions
(Dec. 2020), https://www.leg.state.nv.us/Division/fiscal/
Appropriation%20Reports/2020AppropriationsReport/2020 31stSS

_ %20AppropriationsReport.pdf.

8 Leg. Counsel Bureau, Legislatively Approved Budgets by Budget Account Detail,
https://www.leg.state.nv.us/division/fiscal/FISBU210/index.html.



upends the distinct legislative and executive procedures governing appropriations
on the one hand and tax credits on the other.

The Legislature’s current rules and practices—which do not treat tax credits
as appropriations—are in accord with Nevada’s accepted definition of
“appropriations.” The Nevada Constitution refers to appropriations as the way the
Legislature enacts an “expenditure of money.” Nev. Const. art. 19, § 6. “Simply
stated, an appropriation is the setting aside of funds, and an expenditure of money
is the payment of [those] funds.” Rogers v. Heller, 117 Nev. 169, 173, 18 P.3d
1034, 1036 (2001) (en banc). An appropriation is “[t]he language in any act which
shows that the Legislature intended to authorize the expenditure.” State v. Eggers,
29 Nev. 469, 91 P. 819, 820 (1907). It “is the legislative sanction for disbursement
of public revenue.” City of Reno v. McGowan, 84 Nev. 291, 293, 439 P.2d 985,
986 (1968). And it must occur before the Legislature can “pay a claim.” Norcross
v. Cole, 44 Nev. 88, 189 P. 877, 87778 (1920). It therefore makes sense that
Nevada’s Legislature and executive branch traditionally use “appropriations” to
refer, not to tax policies, but to the setting aside of public money that will be spent.

This Court’s Opinion overlooked settled Nevada law and procedures on this
issue. Before upending the practices of Nevada’s government, it should first

consider full briefing on the matter of whether tax credits are appropriations.



III. This Court’s Opinion Overlooks and Diverges from Nationwide
Consensus that Tax Credits are Not Appropriations.

This Court should also grant rehearing because the Opinion overlooks, and
diverges from, the national consensus that tax credits are not appropriations. Tax
laws define tax credits as “revenue losses,” not appropriations or expenditures. See,
e.g.,2 US.C. § 622(3). And every court to have considered the question has held
that tax credits are not appropriations of public money.

Most prominently, the Supreme Court has held that tax credits are not
government appropriations that can be challenged under the taxpayer standing
doctrine. Arizona Christian School Tuition Org. v. Winn, 563 U.S. 125, 144
(2011).° In Winn the challengers argued that a “tax credit is . . . best understood as
a governmental expenditure” and, therefore, could be challenged as an
unconstitutional appropriation. /d. at 141. Justice Kennedy, writing for the Court,
expressly rejected this argument. See id. The Court held there is a “distinction
between governmental expenditures and tax credits.” Id. at 142. “When Arizona

taxpayers choose to contribute to [scholarship organizations], they spend their own

? The taxpayer standing exception to normal standing rules allows taxpayers to
challenge specific government appropriations that violate the Establishment
Clause. See Hein v. Freedom From Religion Found., Inc., 551 U.S. 587, 604
(2007) (stating that taxpayer standing exception allows taxpayers to challenge “a
specific congressional appropriation”).



money, not money the State has collected.” Id. Donations “are not owed to the
State and, in fact, pass directly from taxpayers to private organizations.” Id. at 144.
State appellate courts have likewise held that tax credits are not government
expenditures, and thus that tax-credit-incentivized donation programs are not
appropriations. See, e.g., Kotterman v. Killian, 972 P.2d 606, 620-21 (Ariz. 1999)
(en banc) (“It does not follow, however, that reducing a taxpayer’s liability is the
equivalent of spending a certain sum of money. . . . [T]his tax credit is not an
appropriation of public money.”); Magee v. Boyd, 175 So. 3d 79, 121 (Ala. 2015)
(“Traditional definitions of ‘appropriations’ do not extend to include tax credits.”);
McCall v. Scott, 199 So. 3d 359, 37071 (Fla. Dist. Ct. App. 2016) (“[T]he
authorization of tax credits . . . involve[s] no appropriation from the public
treasury.”); Gaddy v. Ga. Dep’t of Revenue, 802 S.E.2d 225, 230 (Ga. 2017)
(“Plaintiffs . . . cannot demonstrate[] that the Program’s tax credits represent
money appropriated from the state treasury.”); Toney v. Bower, 744 N.E.2d 351,
357 (Ill. App. Ct. 2001) (“[T]he Credit does not constitute an ‘appropriation,’ as
that term is commonly understood.”); Griffith v. Bower, 747 N.E.2d 423, 426 (I11.
App. Ct. 2001) (“The credit at issue here does not involve any appropriation or use
of public funds.”); Tax Equity All. For Mass., Inc. v. Comm’r of Revenue, 516
N.E.2d 152, 155-56 (Mass. 1987) (“The granting of an income tax credit is not an

appropriation according to any commonly understood sense of the word. . . . The

10



act of taking less money from a taxpayer because of the grant of a tax credit or a
tax deduction is not an appropriation of funds from the State treasury or from
anywhere else.”); Manzara v. State, 343 S.W.3d 656, 660 (Mo. 2011) (en banc)
(“Expenditures typically occur in government when checks are written by the state
treasurer based on appropriations or warrants. No such withdrawal of public funds
or such ‘expenditure’ occurs with the granting of a tax credit.”); see also State
Bldg. & Constr. Trades Council v. Duncan, 162 Cal. App. 4th 289, 294, 313
(2008) (holding that tax credits “are not actual or de facto expenditures by
government” and “a tax credit is not a “public money’ that can be
misappropriated”); Olson v. State, 742 N.W.2d 681, 683 (Minn. Ct. App. 2007)
(concluding that tax credits and tax exemptions are not public expenditures).

Although Appellants did point to some of this authority, see ARB 17 n.8,
this Court’s Opinion overlooked, and did not discuss why it diverged from,
national unanimity on this issue. Rehearing is therefore appropriate so that this
Court can issue a decision that does not overlook or misapprehend the relevant law
on this issue. In re Ross, 99 Nev. 657, 659, 668 P.2d 1089, 1091 (1983).

CONCLUSION

This Court’s Opinion overlooked that, under current Nevada law and
nationwide consensus, tax credits are not appropriations but rather reductions in

revenue. Cf. NRS 360.137(2)(e) (referring to “revenue that would result from
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repeal” of tax credits). Rehearing is therefore appropriate to allow briefing on
whether tax credits are appropriations. Appellants respectfully request that this
Court grant rehearing in this matter.

Dated this 25th day of October, 2021.

By /s/ Joshua A. House
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Plaintiff-Appellant Sklar Williams PLLC discloses the following parent
entities: Alan C. Sklar, Ltd., Bryan M. Williams, Ltd., and Henry E. Lichtenberger,
Ltd.

Plaintiff-Appellant Environmental Design Group, LLC discloses the
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OPINION
By the Court, HARDESTY, C.J.:

Under the supermajority voting provision set forth in Article 4,
Section 18(2) of the Nevada Constitution, at least two-thirds of the
members’ votes in each house of the Nevada Legislature are required to
pass any bill “which creates, generates, or increases any public revenue in
any form, including but not limited to taxes, fees, assessments and rates, or
changes in the computation bases for taxes, fees, assessments and rates.”

Accordingly, a bill that is subject to the supermajority provision and fails to

2




Supreme Court
OF
NEvADA

© 19378 =SB

obtain the necessary two-thirds majority vote from each house cannot be
constitutionally enacted.

Assembly Bill (A.B.) 458, which eliminates future increases in
the amount of tax credits available to businesses that donate to certain
scholarship organizations, did not meet the supermajority voting
requirement but was nevertheless passed during the 80th session of the
Nevada Legislature in 2019. Appellants, parents of scholarship recipients,
a scholarship organization, and businesses who benefited from the tax
credit, challenged the legislation as unconstitutional. The district court
ruled in favor of the legislation’s constitutionality, and appellants appealed.

On appeal, we first consider whether appellants have standing
to challenge the legislation’s constitutionality. Because we conclude that
they do, we next determine whether the bill increases public revenue. We
conclude that A.B. 458 does not increase public revenue but instead
redirects funds from a specific appropriation to the State General Fund.
Therefore, the bill was not subject to the supermajority requirement.
Because the district court correctly found that A.B. 458 was constitutional,
we affirm the district court’s order.

FACTS
Nevada’s Educational Choice Scholarship Program
In 2015, the 78th Nevada Legislature passed a bill establishing

the Nevada Educational Choice Scholarship Program (NECSP). 2015 Nev.
Stat., ch. 22, §§ 2-8, at 86-89. Under the NECSP, businesses can receive

credits against the modified business payroll tax (MBT)! for their donations

1See NRS 363A.130; NRS 363B.110.
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to NECSP scholarship organizations. 2015 Nev, Stat., ch. 22, §§ 2, 4, at 86-
87 (codified at NRS 363A.139, NRS 363B.119, and NRS 388D.250-.280).2
The scholarship organizations receiving these donations must provide
scholarships to low-income students from the money donated to them under
the NECSP. NRS 388D.270(1)(e).

As enacted in 2015, NRS 363A.139 and NRS 363B.119 provided
$5,000,000 in tax credits for the 2015-16 fiscal year, $5,500,000 for the 2016-
17 fiscal year, and a ten-percent increase per fiscal year thereafter. 2015
Nev. Stat., ch. 22, § 4, at 86-87. Under that formula, the total amount of
tax credits available for the 2017-18 fiscal year was $6,655,000 and
$7,320,500 for the 2018-19 fiscal year. The NECSP tax credits are available
to donors on a first-come, first-served basis. NRS 363A.139(3); NRS
363B.119(3). Consequently, once the allotted tax credit amounts are
expended, businesses remain liable for any remaining MBT taxes owed. See
NRS 363A.139(6) (providing that once the Department of Taxation approves
the tax credit amount requested, the donor subject to the MBT tax will

receive a tax credit equal to the amount donated to the NECSP scholarship

2Unless indicated otherwise, the statutory references in this opinion
are to the 2019 versions of NRS 363A.130, NRS 363A.139, NRS 363B.110,
NRS 363B.119, and NRS 388D.250-.280. 2019 Nev. Stat., ch. 366, §§ 1-2,
at 2296-99; see also NRS 388D.250-.280 (2019). Although NRS 363A.130,
NRS 363B.110, and NRS 388D.270 were amended during the 2021
legislative session, see A.B. 495, 81st Leg. (Nev. 2021), the 2019 versions of
the statutes govern here and the 2021 legislative amendments do not
substantively alter the analysis in this opinion.
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organization, which the Department will apply against the MBT tax
amount due); NRS 363B.119(6) (same).

Assembly Bill 458
A.B. 458 was proposed in 2019 during the 80th legislative

session. This bill eliminated the ten-percent annual increase in the amount
of available NECSP tax credits, indefinitely capping the total available
credits at $6,655,000. 2019 Nev. Stat., ch. 366, §§ 1-2, at 2296-99. While
the bill was in the Assembly, the Department of Taxation submitted a fiscal
note explaining that A.B. 458 “would increase general fund revenue by
$665,500 in fiscal year 2019-20 and $1,397,550 in fiscal year 2020-21.” A.B.
458, Fiscal Note, 80th Leg. (Nev. 2019). Assemblymembers voted in favor
of the bill by at least a two-thirds majority. See Journal of the Assembly,
80th Leg., at 723 (Nev., April 16, 2019).

When the bill reached the Senate, legislative leadership
presented two questions to the Legislative Counsel Bureau (LCB) relating
to whether A.B. 458 was subject to the Nevada Constitution’s supermajority
provision. In a letter responding to legislative leadership’s questions, LCB
opined that A.B. 458 was not subject to the supermajority provision because
limiting tax exemptions and credits changes neither the existing statutory
tax formulas nor the existing computational bases, and ultimately, the
Legislature did not subject the bill to a supermajority vote. When voted on
in the Senate, A.B. 458 was passed by only a simple majority. The Governor
signed it into law. See Senate Daily Journal, 80th Leg., at 27-28 (Nev.,
May 23, 2019); 2019 Nev. Stat., ch. 366, § 3, at 2299 (providing the bill’s
effective date).

Proceedings in the district court
After A.B. 458 was approved, appellants filed a complaint

against respondents the State of Nevada Department of Education and
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Department of Taxation and several state employees in their official
capacities (collectively, the State), challenging the constitutionality of the
bill.3  The complaint sought declaratory relief, arguing that A.B. 458
violated the supermajority voting requirement because it increased revenue
for the State General Fund and did not pass with the required two-thirds
vote in the Senate. After the Legislature, represented by the LCB,
intervened in the case pursuant to NRCP 24 and NRS 218F.720, the State
moved to dismiss on the ground that appellants lack standing.# The district
court denied the motion, finding that appellants have standing and, in the
alternative, that the public-importance exception to standing applies. The
parties then filed cross-motions for summary judgment. After a hearing,
the district court found that the supermajority provision does not apply to
A.B. 458 because it does not increase public revenue. Accordingly, the
district court granted the State’s motion for summary judgment. This
appeal followed.
DISCUSSION

Appellants have standing

We first address the State’s argument that appellants lack
standing because they fail to demonstrate that the State caused them harm

and they do not meet the requirements under Schwartz v. Lopez, 132 Nev.

The appellants in this case are Flor Morency, Keysha Newell, and
Bonnie Ybarra, parents of students who had previously received a
scholarship under the NECSP; the AAA Scholarship Foundation, Inc., an
NECSP scholarship organization; and Sklar Williams PLLC and
Environmental Design Group, LL.C, two businesses that benefited from the
NECSP tax credits.

“The Legislature will be addressed collectively with the State in this
opinion unless otherwise indicated.
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732, 743, 382 P.3d 886, 894 (2016), for the public-importance exception.
“Standing is a question of law reviewed de novo.” Arguello v. Sunset
Station, Inc., 127 Nev. 365, 368, 252 P.3d 206, 208 (2011). “The question of
standing concerns whether the party seeking relief has a sufficient interest
in the litigation. The primary purpose of this standing inquiry is to ensure
the litigant will vigorously and effectively present his or her case against an
adverse party.” Schwartz, 132 Nev. at 743, 382 P.3d at 894 (citation
omitted). Thus, “a requirement of standing is that the litigant personally
suffer injury that can be fairly traced to the allegedly unconstitutional
statute and which would be redressed by invalidating the statute.” Elley v.
Stephens, 104 Nev. 413, 416, 760 P.2d 768, 770 (1988). A general interest
in the matter is normally insufficient: “a party must show a personal
injury.” Schwartz, 132 Nev. at 743, 382 P.3d at 894.

Appellants claim that the State’s enactment of A.B. 458 caused
them each harm in the form of lost scholarships, scholarship funding, and
tax credits and that their injuries are fairly traced to the State because it
enforces the bill and is responsible for administering the NECSP. In the
alternative, appellants argue that the public-importance exception to
standing under Schwartz applies. We agree with appellants in part and
conclude that they have standing under the Schwartz public-importance
exception.

Appellants lack personal harm for general standing
We conclude that appellants fail to meet the personalized-

injury requirement for general standing.? The State argues that appellants

SWe reject any argument that NRS 30.040(1)—creating a declaratory
relief cause of action to challenge a statute’s validity for any person whose
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cannot demonstrate harm because the Legislature passed another bill
during the 2019 session, Senate Bill (S.B.) 551, which provided additional
funding for the NECSP, recuperating part of the loss of funding caused by
A.B. 458. See 2019 Nev. Stat., ch. 537, § 2.5, at 3273-74, § 3.5, at 3276-77.
We agree. Sections 2.5 and 3.5 of S.B. 551 provided an additional allotment
of $4,745,000 in tax credits per fiscal year for both the 2019-20 and 2020-21
fiscal years. See id.; see also S.B. 551, 80th Leg. (Nev. 2019). As a result,
appellants failed to show actual harm arising from A.B. 458’s tax credit cap
and consequent decrease in funding for the NECSP.6

The Schwartz public importance exception applies

In appropriate cases, however, “we may grant standing to a
Nevada citizen to raise constitutional challenges to legislative expenditures
or appropriations without a showing of a special or personal injury.”

Schwartz, 132 Nev. at 743, 382 P.3d at 894; see also Consipio Holding, BV

“rights, status or other legal relations [were] affected by a statute”—
provided appellants standing. Appellants must still demonstrate that they
suffered actual personal injury. See Doe v. Bryan, 102 Nev. 523, 524-25,
728 P.2d 443, 443-44 (1986) (affirming the dismissal of an action brought
under NRS 30.040 because the appellants failed to show that their personal
injury was actual rather than speculative).

8In Legislature of State of Nevada v. Settelmeyer, we considered the
constitutionality of S.B. 551 and held that sections 2, 3, 37, and 39 of S.B.
551 were unconstitutional and severable. 137 Nev., Adv. Op. 21, 486 P.3d
1276, 1280, 1282 (2021). Thus, sections 2.5 and 3.5, which provided
additional funding to the NECSP, remain enforceable. See id. To the extent
that appellants argue that the additional funding provided under S.B. 551
was inadequate in light of A.B. 458’s elimination of the automatic ten-
percent annual increase for future fiscal years, we reject this injury
argument as speculative. See Doe, 102 Nev. at 524-25, 728 P.2d at 443-44.
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v. Carlberg, 128 Nev. 454, 459, 282 P.3d 751, 755 (2012) (“A corporation that
is incorporated in Nevada is a Nevada citizen.” (citing Quigley v. Cent. Pac.
R.R. Co., 11 Nev. 350, 357 (1876) (“[A] corporation is a citizen of the state
where it is created.”))).” For this exception to apply, a plaintiff must
demonstrate that (1) “the case. .. involve[s] an issue of significant public
importance,” (2) “the case...involve[s] a challenge to a legislative
expenditure or appropriation on the basis that it violates a specific provision
of the Nevada Constitution,” and (3) “there is no one else in a better position
[than the plaintiff] who will likely bring an action and . .. the plaintiff is
capable of fully advocating his or her position in court.” Schwartz, 132 Nev.
at 743, 382 P.3d at 894-95.

We conclude that appellants have demonstrated standing
under the public-importance exception. First, this case involves an issue of
significant public importance because it requires us to determine the
constitutionality of legislation affecting the financial concerns of a
significant number of businesses, organizations, and individuals
throughout the state, as well as the state’s budget. Second, appellants
challenge the Legislature’s appropriations for the NECSP under A.B. 458
on the basis that the bill did not meet the supermajority vote required under
Article 4, § 18(2) of the Nevada Constitution. See Herbst Gaming, Inc. v.
Heller, 122 Nev. 877, 890, 141 P.3d 1224, 1233 (2006) (“[A]ln appropriation

"Respondents do not argue that any of the appellants are not Nevada
citizens. Further, we will consider an issue of standing moot when at least
some of the appellants have standing. See Deal v. 999 Lakeshore Ass’n, 94
Nev. 301, 304-05, 579 P.2d 775, 777-78 (1978) (concluding that standing was
not at issue after having determined that at least some of the parties who
brought the claim had standing). We therefore do not consider this issue
further.
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is the setting aside of funds . . ..” (quoting Rogers v. Heller, 117 Nev. 169,
173, 18 P.3d 1034, 1036 (2001))). Third, there is no one else in a better
position to challenge A.B. 458 than appellants because, as parents of
NECSP scholarship recipients, a registered NECSP scholarship
organization, and businesses that have donated and wish to continue to
donate to NECSP scholarship organizations in exchange for tax credits,
they benefit from the NECSP and are interested in maintaining those
benefits. Further, the record demonstrates that appellants have the “ability
to competently and vigorously advocate their interests in court and fully
litigate their claims.” Schwartz, 132 Nev. at 744, 382 P.3d at 895. Thus,
we conclude that appellants have satisfied Schwartz’s public-importance
exception requirements and consequently have standing to challenge the
constitutionality of A.B. 458.

A.B. 458 is not subject to the supermajority provision

We now turn to whether A.B. 458 is subject to the supermajority
provision, which states as follows:

Except as otherwise provided in subsection 3, an
affirmative vote of not fewer than two-thirds of the
members elected to each house is necessary to pass
a bill or joint resolution which creates, generates, or
increases any public revenue in any form, including
but not limited to taxes, fees, assessments and
rates, or changes in the computation bases for
taxes, fees, assessments and rates.

Nev. Const. art. 4, § 18(2) (emphasis added). Thus, to determine whether
the supermajority provision applies to A.B. 458, we must consider whether
A.B. 458 “creates, generates, or increases any public revenue in any form.”

This court reviews a district court’s decision to grant summary
judgment de novo. Wood v. Safeway, Inc., 121 Nev. 724,729, 121 P.3d 1026,
1029 (2005). “Summary judgment is appropriate . .. when the pleadings

10
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and other evidence on file demonstrate that no genuine issue as to any
material fact [remains] and that the moving party is entitled to a judgment
as a matter of law.” Id. (alteration in original) (internal quotation marks
omitted). “The constitutionality of a statute is a question of law subject to
de novo review. Statutes are presumed to be valid, and the challenger bears
the burden of showing that a statute is unconstitutional. . . . [by] mak[ing]
a clear showing of invalidity.” Nevadans for Nev. v. Beers, 122 Nev. 930,
939, 142 P.3d 339, 345 (2006) (footnotes omitted).

We begin by examining the State’s contention that A.B. 458
does not increase public revenue but rather reallocates existing tax funds.
The State argues that A.B. 458 does not change the MBT tax rate or
computation base and, thus, does not increase the total public revenue
collected by the MBT tax. The State therefore contends that A.B. 458 does
not increase public revenue and instead simply alters the amount of MBT
tax revenue that supports the NECSP. Appellants argue that A.B. 458 is
subject to the supermajority provision because it increases the State
General Fund.8 However, as discussed below, A.B. 458 is not subject to the
supermajority provision because it merely reduces funding for the NECSP
program, rather than “creatling], generatlingl, or increas[ing]” public
revenue as contemplated by the supermajority provision. Nev. Const. art.
4, § 18(2).

8Appellants rely heavily on the Department of Taxation’s fiscal note
concluding that A.B. 458’s passing “would increase general fund revenue by
$665,500 in fiscal year 2019-20 and $1,397,550 in fiscal year 2020-21” to
support this argument. A.B. 458, Fiscal Note, 80th Leg. (Nev. 2019)
(emphasis added). As explained further in this opinion, the fact that a bill
increases the amount of money in the General Fund does not necessarily
mean it also increases public revenue overall.

11
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The State General Fund is the default account that receives tax
revenue; within it exist other designated accounts. See NRS 353.323(2)
(stating that the State General Fund “must be used to receive all revenues
and account for all expenditures not otherwise provided by law to be
accounted for in any other fund” (emphasis added)); see also NRS 353.288(1)
(“The Account to Stabilize the Operation of the State Government is hereby
created in the State General Fund.”). The State General Fund may increase
for a variety of reasons. For example, an increase in the State’s tax-paying
population would increase the amount of taxes paid into the State General
Fund and thus increase the public revenue the State receives. However,
redirecting funds previously designated for a specific use (an appropriation)
back to the State General Fund does not increase public revenue, even if it
increases the unrestricted revenue available in the General Fund. See
Schwartz, 132 Nev. at 753, 382 P.3d at 900 (defining an appropriation); see
also, e.g., NRS 2.185(2) (providing that this court must revert to the State
General Fund any appropriated money that exceeds the amount the
Legislature authorizes for expenditure); NRS 413.030 (providing that if the
Civil Air Force Patrol’s “Nevada Wing 27001” disbands, “any balance
remaining of the appropriated money reverts to the State General Fund”).
This is because the amount of public revenue—the amount of taxes
collected—does not increase as the result of such a reversion.

The NECSP tax credit is clearly an appropriation. “An
appropriation is the setting aside from the public revenue of a certain sum
of money for a specified object, in such manner that the executive officers of
the government are authorized to use that money, and no more, for that
object, and no other.” Schwartz, 132 Nev. at 753, 382 P.3d at 900 (internal
quotation marks omitted). The State funds the NECSP tax credits by

12
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setting aside a specified portion of tax money owed pursuant to NRS
363A.130 and NRS 363B.110. NRS 363A.139(4), (5); NRS 363B.119(4), (5).°

Under the NECSP, employers subject to MBT payroll taxes
under NRS 363A.130 and NRS 363B.110 “may receive a credit against the
tax otherwise due” if they make a monetary donation to a scholarship
organization operating under the NECSP. NRS 363A.139(1); NRS
363B.119(1). Employers seeking to obtain tax credits under the NECSP
must first notify an NECSP scholarship organization that they want to
make a donation and seek the tax credits. NRS 363A.139(2); NRS
363B.119(2). Employers may only receive tax credits equal to the amount
they donate to NECSP scholarship organizations and are subject to the
annual limit on the total tax credits authorized statewide for the NECSP
under NRS 363A.139(4), (5) and NRS 363B.119(4), (5). See NRS
363A.139(6) (providing that the tax credits approved will not exceed the
taxpayer’s donation); NRS 363B.119(6) (same). Then, the NECSP
scholarship organization must seek approval of the tax credit amount
sought from the Department of Taxation before accepting the donation.
NRS 363A.139(2); NRS 363B.119(2). NRS 363A.139(4), (5) and NRS
363B.119(4), (5) limit the total amount of tax credits that the Department

9The amount of the available tax credits under these statutes has
fluctuated over the years. See 2015 Nev. Stat., ch. 22, § 4, at 86-87
(providing tax credits in the amount of $5,000,000 for the 2015-2016 fiscal
year, $5,500,000 for the 2016-2017 fiscal year, and a ten-percent yearly
increase for all subsequent fiscal years but no additional tax credits under
subsection 5); 2017 Nev. Stat., ch. 600, § 1, at 4366-67 (maintaining the
same amount of tax credits as under the prior version of this statute but
authorizing up to $20,000,000 for the 2017-2018 fiscal year under
subsection 5); see also A.B. 495, 81st Leg. (Nev. 2021). However, the general
manner of funding those tax credits has not changed under A.B. 458.

13




SuPREME COURT
arF
NEevADA

©) 19477 =B

of Taxation can approve statewide per year to the amounts provided in those
subsections. The tax credits are distributed on a first-come, first-served
basis. NRS 363A.139(3), 363B.119(3). Once the allotted tax credits have
been expended, employers who did not receive sufficient tax credits to offset
the total amount of MBT tax they owe under NRS 363A.130 and NRS
363B.110 remain liable for the balance of MBT taxes that exceeds the
allotted credits. NRS 363A.139(6); NRS 363B.119(6). Because the NECSP
tax credits are in effect funded with tax revenue that is set aside, we
conclude that these tax credits are an appropriation.

Having determined that the NECSP tax credits are an
appropriation, we conclude that A.B. 458’s reduction of the total amount of
available tax credits is simply a reallocation of a portion of the total MBT
revenue available, rather than something that increases the MBT tax that
produces new or additional public revenue. A.B. 458 does not change the
amount of money that businesses owed under the MBT payroll taxes. See
2019 Nev. Stat., ch. 366, § 1, at 2297, § 2, at 2298; see also NRS 363A.130(4);
NRS 363B.110(4). Instead, the bill reduces future appropriations to the
NECSP tax-credit program. See 2019 Nev. Stat., ch. 366, § 1, at 2296-97,
§ 2, at 2297-98. Before A.B. 458, the State had to allocate an increasing
amount of the MBT tax revenue collected per fiscal year to credits for donors
to NECSP scholarship organizations. Compare id. with NRS 363A.139(4)
(2017), and NRS 363B.119(4) (2017). Now, rather than obtaining a
potential ten-percent increase each fiscal year, under A.B. 458, the NECSP
receives up to $6,655,000 in funding under the MBT payroll tax credit
program. See 2019 Nev. Stat., ch. 366, § 1, at 2296-97, § 2, at 2298. Thus,
A B. 458 increases the amount of unrestricted revenue in the State General

Fund by redirecting funds that would have previously, under the former

14
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versions of NRS 363A.139 and NRS 363B.119, gone to tax credits for donors
to NECSP scholarship organizations. But because the total public revenue
collected under the MBT has not changed, A.B. 458 does not increase public
revenue.

Further, when compared to another 2019 bill, it becomes clear
why, unlike other bills that reduce tax credits, A.B. 458 does not “create,
generate, or increase” public revenue such that the supermajority provision
applies. Nev. Const. art. 4, § 18(2). In 2019, the Legislature also passed
S.B. 551, which proposed to repeal NRS 360.203, a statute that reduces the
rate of payroll taxes under the MBT if tax revenues exceed fiscal projections
by a certain amount. See S.B. 551, 80th Leg. (Nev. 2019); 2019 Nev. Stat.,
ch. 537, § 2, at 3273, § 3, at 3275, § 39, at 3294. In Legislature of State of
Nevada v. Settelmeyer, we concluded that S.B. 551 was subject to the
supermajority provision because “but for the MBT bill, the State would not
receive . . . increased revenue” of $98.2 million. 137 Nev., Adv. Op. 21, 486
P.3d 1276, 1281 (2021). Thus S.B. 551 required taxpayers to pay taxes that
they would not otherwise owe, but, under A.B. 458, MBT payroll taxpayers’
tax liability has not increased—the reduction of the tax credit only changes
how much of the MBT payroll tax money is allocated to fund the NECSP
credits. See NRS 363A.139(6) (providing that MBT taxpayers whose
NECSP donations are approved by the Department of Taxation will have
their MBT tax liability offset by an amount equal to the donation made);
NRS 363B.119(6) (same).

A.B. 458 does not create, generate, or increase public revenue
but rather redirects MBT taxes owed to the General Fund except those set
aside as tax credits to support the NECSP. Thus, the supermajority

15
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provision does not apply, and A.B. 458 is constitutional.’® While providing
different reasoning, the district court came to the same conclusion, and we
therefore affirm its grant of summary judgment to the State. See Pack v.
LaTourette, 128 Nev. 264, 267, 277 P.3d 1246, 1248 (2012) (“[T]his court will
affirm the order of the district court if it reached the correct result, albeit
for different reasons.” (alteration in original) (quoting Rosenstein v. Steele,
103 Nev. 571, 575, 747 P.2d 230, 233 (1987))).

CONCLUSION
Article 4, Section 18(2) of the Nevada Constitution does not

apply to A.B. 458 because it does not generate, create, or increase public
revenue. Because the bill is constitutional, the district court properly
granted the State’s motion for summary judgment. We therefore affirm the

judgment of the district court.

/L-—Lu@«:’h\ L CJ.

Hardesty
We concur:
Y . Avsd .
Parraguirre Stiglich
@22. , d.
Cadish

Oeknriio s

Pickering Herndon

10Tn light of our decision, we do not address the parties’ remaining
arguments.
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