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ALPHABETICAL INDEX

Vol. Tab | Date Filed Document Bates
Number

1 4 10/05/2015 AICSS’I & Koenig, LLC s Answer to U.S. Bank, A 0152
N.A.’s Counterclaim -

8 49 | 09/08/2020 | Amended Case Appeal Statement JA 1735

8 50 | 09/08/2020 | Amended Notice of Appeal JA 1742

7 36 | 10/22/2019 Amgnded Schedul.lng Order and Order Setting A 1514
Civil Non-Jury Trial -
Appendix of Exhibits for Nationstar Mortgage,
LLC’s Motion for Reconsideration and/or to

6 30| 01/14/22019 Alter/Amend Judgment Pursuant to E.D.C.R. JA_1246
2.27
Appendix of Exhibits for Nationstar Mortgage,

2 13 | 06/29/2018 | LLC’s Motion for Summary Judgment Pursuant JA 0343
to E.D.C.R. 2.27

3 13 Continued | Appendix of Exhibits for Nationstar Mortgage... | JA 0479

7 30 Continued | Appendix of Exhibits for Nationstar Mortgage... | JA 1435

1 1 08/14/2014 | Complaint in Interpleader JA 0001

3 14 | 06/29/2018 Crogs-Defendant Nationstar Mortgage, LLC’s TA 0583
Motion for Summary Judgment -
Defendant Nationstar Mortgage, LLC’s Motion

6 29 | 01/14/2019 | for Reconsideration and/or to Alter/Amend JA 1215
Judgment
Errata to Defendant Nationstar Mortgage, LLC’s

7 31 | 01/24/2019 | Motion for Reconsideration and/or to JA 1449
Alter/Amend Judgment

5 27 | 11292018 Findings of Fact and Conclusions of Law in favor TA 1180
of SFR —

2 43 | 04/30/2020 Findings of Fact, Conclusions of Law and JA 1675

Judgment




39

02/05/2020

Joint Pretrial Memorandum

JA 1527

48

08/12/2020

Nationstar Mortgage LLC and U.S. Bank
National Association, as Trustee for the
Certificateholders of the LXS 2006-4N Trust
Fund’s Notice of Cross-Appeal

JA 1731

47

08/12/2020

Nationstar Mortgage LLC and U.S. Bank,
National Association, as Trustee for the
Certificateholders of the LXS 2006-4N Trust
Fund’s Case Appeal Statement

JA 1725

10

03/21/2016

Nationstar Mortgage, LLC and U.S. Bank N.A. as
Trustee for the Certificateholders of the LXS
2006-4N Trust Fund’s Answer to SFR
Investments Pool 1, LLC’s Third Party
Counterclaims

JA_0324

11/17/2014

Nationstar Mortgage, LLC’s Answer

JA_ 0032

28

12/26/2018

Notice of Entry of Findings of Fact and
Conclusions of Law in favor of SFR

JA_ 1196

44

05/04/2020

Notice of Entry of Findings of Fact, Conclusions
of Law and Judgment

JA_1684

34

06/28/2019

Notice of Entry of Order Granting Nationstar
Mortgage, LLC’s Motion for Reconsideration and
to Alter/Amend Judgment

JA 1501

46

08/11/2020

Notice of Entry of Stipulation and Order to
Certify the Findings of Fact, Conclusions of Law,
and Judgment, Entered April 30, 2020 As to
Nationstar Mortgage LLC, U.S. Bank, N.A. and
SFR Investments Pool 1, LLC

JA_ 1709

11

06/20/2016

Notice of Voluntary Dismissal of Kristin Jordal,
as Trustee for the JBWNO Revocable Living
Trust, a Trust without Prejudice

JA 0335

38

01/13/2020

Objections to Amended Pre-Trial Disclosures

JA_ 1522

25

08/23/2018

Objections to Pre-Trial Disclosures

JA_ 1139

24

08/16/2018

Objections to SFR Investments Pool 1, LLC’s
Pretrial Disclosures

JA 1133




17

07/19/2018

Opposition to SFR Investments Pool 1, LLC’s
Motion for Summary Judgment

JA_0704

17

Continued

Opposition to SFR Investments Pool 1, LLC’s
Motion for Summary Judgment

JA 0718

02/25/2016

Order Denying SFR’s Motion to Dismiss
Plaintiff’s Third-Party Complaint Pursuant to
NRCP 12(b)(6)

JA_ 0297

12

03/22/2018

Order Granting Nationstar Mortgage LLC’s
Motion to Reopen Discovery and Continue Trial
Date

JA 0339

35

06/28/2019

Order Granting Nationstar Mortgage, LLC’s
Motion for Reconsideration and to Alter/Amend
Judgment

JA_ 1509

41

02/06/2020

Proposed Findings of Fact, Conclusions of Law
and Judgment

JA_ 1551

42

02/28/2020

Recorder’s Transcript of 2/10/2020 Bench Trial

JA 1561

42

Continued

Recorder’s Transcript of 2/10/2020 Bench Trial

JA_1674

51

09/11/2020

Recorder’s Transcript of 3/26/2019 Hearing on
Pending Motion for Reconsideration and/or to
Alter/Amend Judgment

JA 1747

26

09/14/2018

Recorder’s Transcript of Hearing: Cross-
Defendant Nationstar Mortgage, LLC’s Motion
for Summary Judgment Counter Claimant SFR
Investment Pool 1, LLC’s Motion for Summary
Judgment

JA 1144

22

08/07/2018

Reply in Support of Cross-Defendant Nationstar
Mortgage, LLC’s Motion for Summary Judgment

JA_ 1047

33

03/19/2019

Reply in Support of Defendant Nationstar
Mortgage, LLC’s Motion for Reconsideration
and/or to Alter/Amend Judgment

JA 1476

15

06/29/2018

SFR Investments Pool 1 LLC’s Motion for
Summary Judgment

JA 0611




18

07/20/2018

SFR Investments Pool 1 LLC’s Opposition to
Cross-Defendant Nationstar Mortgage LLC’s
Motion for Summary Judgment and U.S. Bank,
N.A. as Trustee for the Certificate holders of the
LXS 2006-4N Trust Fund’s Joinder to Nationstar
Mortgage, LLC’s Motion (Errata)

JA_ 0723

32

02/01/2019

SFR Investments Pool 1 LLC’s Opposition to
Defendant Nationstar Mortgage, LLC’s Motion
for Reconsideration and/or to Alter/Amend
Judgment

JA_ 1454

18

Continued

SFR Investments Pool 1 LLC’s Opposition to...

JA_0956

20

07/24/2020

SFR Investments Pool 1 LLC’s Reply in Support
of its Motion for Summary Judgment

JA_ 1029

40

02/05/2020

SFR Investments Pool 1, LLC Trial Brief

JA_ 1538

03/14/2016

SFR Investments Pool 1, LLC’s Answer to Third-
Party Complaint, Counterclaim and Cross-Claim

JA_ 0301

12/23/2015

SFR Investments Pool 1, LLC’s Motion to
Dismiss Plaintiff’s Third-Party Complaint
Pursuant to NRCP 12(b)(6)

JA_ 0176

21

08/02/2018

SFR Investments Pool 1, LLC’s Pre-trial
Disclosures

JA_ 1042

01/27/2016

SFR Investments Pool 1, LLC’s Reply in Support
of Motion to Dismiss for Failure to Join
Indispensable Parties

JA_ 0290

45

07/17/2020

Stipulation and Order to Certify the Findings of
Fact, Conclusions of Law and Judgment, Entered
April 30, 2020 as to Nationstar Mortgage, LLC,
U.S. Bank, N.A. and SFR Investments Pool 1,
LLC

JA_1697

37

10/23/2019

Stipulation to Reopen Closed Case and Reset
Trial Dates

JA 1518

53

02/10/2020

Trial Exhibit 19- Trustee’s Deed Upon Sale
(WFZ00148-WFZ00149)

JA_ 1798

54

02/10/2020

Trial Exhibit 26 — Alessi & Koenig File

JA_1801




54

Continued

Trial Exhibit 26 — Alessi & Koenig File

JA 1913

52

2/10/2020

Trial Exhibit 3- Deed of Trust (WFZ0094-
WFZ00121)

JA 1771

55

02/10/2020

Trial Exhibit 33- Notice of Default and Election
to Sell under Deed of Trust (SFR29-SFR30)

JA_ 2100

56

02/10/2020

Trial Exhibit 34- Rescission of Notice of Default
and Election to Sell under Deed of Trust (SFR32)

JA 2103

12/24/2015

U.S. Bank National Association as Trustee for the
Certificateholders of the LXS 2006-4N Trust
Fund, Erroneously Pled as U.S. Bank, N.A.’s
Opposition to SFR Investment Pool 1, LLC’s
Motion to Dismiss Pursuant to 12(b)(6)

JA_0184

Continued

U.S. Bank National Association as Trustee for the
Certificateholders of the LXS 2006-4N...

JA 240

19

07/20/2018

U.S. Bank, N.A. as Trustee for the Certificate
holders of the LXS 2006-4N Trust Fund’s Joinder
to Nationstar Mortgage LLC’s Opposition to SFR
Investments Pool 1, LLC’s Motion for Summary
Judgment

JA 1025

16

07/02/2018

U.S. Bank, N.A. As Trustee for the
Certificateholders of the LXS 2006-4N Trust
Fund’s Joinder to Nationstar Mortgage LLC’s
Motion for Summary Judgment

JA_0700

23

08/08/2018

U.S. Bank, N.A. as Trustee for the
Certificateholders of the LXS 2006-4N Trust
Fund’s Joinder to Nationstar Mortgage LLC’s
Reply in Support of Motion for Summary
Judgment

JA 1129

08/18/2015

U.S. Bank, N.A.’s Answer, Counterclaim, and
Third-Party Complaint

JA_0044
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Vol. Tab | Date Filed Document Bates
Number
1 1 08/14/2014 | Complaint in Interpleader JA 0001
1 2 11/17/2014 | Nationstar Mortgage, LLC’s Answer JA 0032
U.S. Bank, N.A.’s Answer, Counterclaim, and
1 3 08/18/2015 Third-Party Complaint JA 0044
1 4 10/05/2015 AICSS’I & Koenig, LLC s Answer to U.S. Bank, IA 0152
N.A.’s Counterclaim -
SFR Investments Pool 1, LLC’s Motion to
1 5 12/23/2015 | Dismiss Plaintiff’s Third-Party Complaint JA 0176
Pursuant to NRCP 12(b)(6)
U.S. Bank National Association as Trustee for the
Certificateholders of the LXS 2006-4N Trust
1 6 12/24/2015 | Fund, Erroneously Pled as U.S. Bank, N.A.’s JA 0184
Opposition to SFR Investment Pool 1, LLC’s
Motion to Dismiss Pursuant to 12(b)(6)
: U.S. Bank National Association as Trustee for the
2 6 Continued Certificateholders of the LXS 2006-4N... JA_240
SFR Investments Pool 1, LLC’s Reply in Support
2 7 01/27/2016 | of Motion to Dismiss for Failure to Join JA 0290
Indispensable Parties
Order Denying SFR’s Motion to Dismiss
2 8 02/25/2016 | Plaintiff’s Third-Party Complaint Pursuant to JA 0297
NRCP 12(b)(6)
SFR Investments Pool 1, LLC’s Answer to Third-
2 ? 03/14/2016 Party Complaint, Counterclaim and Cross-Claim JA_0301
Nationstar Mortgage, LLC and U.S. Bank N.A. as
Trustee for the Certificateholders of the LXS
2 10 | 03/21/2016 | 2006-4N Trust Fund’s Answer to SFR JA 0324

Investments Pool 1, LLC’s Third Party
Counterclaims




11

06/20/2016

Notice of Voluntary Dismissal of Kristin Jordal,
as Trustee for the JBWNO Revocable Living
Trust, a Trust without Prejudice

JA 0335

12

03/22/2018

Order Granting Nationstar Mortgage LLC’s
Motion to Reopen Discovery and Continue Trial
Date

JA 0339

13

06/29/2018

Appendix of Exhibits for Nationstar Mortgage,
LLC’s Motion for Summary Judgment Pursuant
to E.D.C.R. 2.27

JA_ 0343

13

Continued

Appendix of Exhibits for Nationstar Mortgage...

JA_ 0479

14

06/29/2018

Cross-Defendant Nationstar Mortgage, LLC’s
Motion for Summary Judgment

JA 0583

15

06/29/2018

SFR Investments Pool 1 LLC’s Motion for
Summary Judgment

JA 0611

16

07/02/2018

U.S. Bank, N.A. As Trustee for the
Certificateholders of the LXS 2006-4N Trust
Fund’s Joinder to Nationstar Mortgage LLC’s
Motion for Summary Judgment

JA_0700

17

07/19/2018

Opposition to SFR Investments Pool 1, LLC’s
Motion for Summary Judgment

JA_0704

17

Continued

Opposition to SFR Investments Pool 1, LLC’s
Motion for Summary Judgment

JA 0718

18

07/20/2018

SFR Investments Pool 1 LLC’s Opposition to
Cross-Defendant Nationstar Mortgage LLC’s
Motion for Summary Judgment and U.S. Bank,
N.A. as Trustee for the Certificate holders of the
LXS 2006-4N Trust Fund’s Joinder to Nationstar
Mortgage, LLC’s Motion (Errata)

JA 0723

18

Continued

SFR Investments Pool 1 LLC’s Opposition to...

JA_0956

19

07/20/2018

U.S. Bank, N.A. as Trustee for the Certificate
holders of the LXS 2006-4N Trust Fund’s Joinder
to Nationstar Mortgage LLC’s Opposition to SFR
Investments Pool 1, LLC’s Motion for Summary
Judgment

JA 1025




20

07/24/2020

SFR Investments Pool 1 LLC’s Reply in Support
of its Motion for Summary Judgment

JA_ 1029

21

08/02/2018

SFR Investments Pool 1, LLC’s Pre-trial
Disclosures

JA_ 1042

22

08/07/2018

Reply in Support of Cross-Defendant Nationstar
Mortgage, LLC’s Motion for Summary Judgment

JA_ 1047

23

08/08/2018

U.S. Bank, N.A. as Trustee for the
Certificateholders of the LXS 2006-4N Trust
Fund’s Joinder to Nationstar Mortgage LLC’s
Reply in Support of Motion for Summary
Judgment

JA 1129

24

08/16/2018

Objections to SFR Investments Pool 1, LLC’s
Pretrial Disclosures

JA 1133

25

08/23/2018

Objections to Pre-Trial Disclosures

JA_ 1139

26

09/14/2018

Recorder’s Transcript of Hearing: Cross-
Defendant Nationstar Mortgage, LLC’s Motion
for Summary Judgment Counter Claimant SFR
Investment Pool 1, LLC’s Motion for Summary
Judgment

JA 1144

27

11/29/2018

Findings of Fact and Conclusions of Law in favor
of SFR

JA 1180

28

12/26/2018

Notice of Entry of Findings of Fact and
Conclusions of Law in favor of SFR

JA_ 1196

29

01/14/2019

Defendant Nationstar Mortgage, LLC’s Motion
for Reconsideration and/or to Alter/Amend
Judgment

JA 1215

30

01/14/2019

Appendix of Exhibits for Nationstar Mortgage,
LLC’s Motion for Reconsideration and/or to
Alter/Amend Judgment Pursuant to E.D.C.R.
2.27

JA_ 1246

30

Continued

Appendix of Exhibits for Nationstar Mortgage...

JA 1435

31

01/24/2019

Errata to Defendant Nationstar Mortgage, LLC’s
Motion for Reconsideration and/or to
Alter/Amend Judgment

JA_ 1449




SFR Investments Pool 1 LLC’s Opposition to
Defendant Nationstar Mortgage, LLC’s Motion

32| 02/0172019 for Reconsideration and/or to Alter/Amend JA_1454
Judgment
Reply in Support of Defendant Nationstar

33 | 03/19/2019 | Mortgage, LLC’s Motion for Reconsideration JA 1476
and/or to Alter/Amend Judgment
Notice of Entry of Order Granting Nationstar

34 | 06/28/2019 | Mortgage, LLC’s Motion for Reconsideration and | JA 1501
to Alter/Amend Judgment
Order Granting Nationstar Mortgage, LLC’s

35 | 06/28/2019 | Motion for Reconsideration and to Alter/Amend | JA 1509
Judgment

36 | 10/22/2019 Amgnded Schedul.lng Order and Order Setting A 1514
Civil Non-Jury Trial -

37 | 10/23/2019 Stl.pulatlon to Reopen Closed Case and Reset IA 1518
Trial Dates -

38 | 01/13/2020 | Objections to Amended Pre-Trial Disclosures JA 1522

39 | 02/05/2020 | Joint Pretrial Memorandum JA 1527

40 | 02/05/2020 | SFR Investments Pool 1, LLC Trial Brief JA 1538

41 | 02/06/2020 Proposed Findings of Fact, Conclusions of Law IA 1551
and Judgment -

42 | 02/28/2020 | Recorder’s Transcript of 2/10/2020 Bench Trial JA 1561

42 Continued | Recorder’s Transcript of 2/10/2020 Bench Trial JA 1674

43 | 04/30/2020 Findings of Fact, Conclusions of Law and IA 1675
Judgment —

44 | 05/04/2020 Notice of Entry of Findings of Fact, Conclusions JA_ 1684

of Law and Judgment




45

07/17/2020

Stipulation and Order to Certify the Findings of
Fact, Conclusions of Law and Judgment, Entered
April 30, 2020 as to Nationstar Mortgage, LLC,
U.S. Bank, N.A. and SFR Investments Pool 1,
LLC

JA_ 1697

46

08/11/2020

Notice of Entry of Stipulation and Order to
Certify the Findings of Fact, Conclusions of Law,
and Judgment, Entered April 30, 2020 As to
Nationstar Mortgage LLC, U.S. Bank, N.A. and
SFR Investments Pool 1, LLC

JA_ 1709

47

08/12/2020

Nationstar Mortgage LLC and U.S. Bank,
National Association, as Trustee for the
Certificateholders of the LXS 2006-4N Trust
Fund’s Case Appeal Statement

JA 1725

48

08/12/2020

Nationstar Mortgage LLC and U.S. Bank
National Association, as Trustee for the
Certificateholders of the LXS 2006-4N Trust
Fund’s Notice of Cross-Appeal

JA 1731

49

09/08/2020

Amended Case Appeal Statement

JA 1735

50

09/08/2020

Amended Notice of Appeal

JA 1742

51

09/11/2020

Recorder’s Transcript of 3/26/2019 Hearing on
Pending Motion for Reconsideration and/or to
Alter/Amend Judgment

JA 1747

52

2/10/2020

Trial Exhibit 3- Deed of Trust (WFZ0094-
WFZ00121)

JA 1771

53

02/10/2020

Trial Exhibit 19- Trustee’s Deed Upon Sale
(WFZ00148-WFZ00149)

JA_ 1798

54

02/10/2020

Trial Exhibit 26 — Alessi & Koenig File

JA_1801

54

Continued

Trial Exhibit 26 — Alessi & Koenig File

JA 1913

55

02/10/2020

Trial Exhibit 33- Notice of Default and Election
to Sell under Deed of Trust (SFR29-SFR30)

JA_ 2100

56

02/10/2020

Trial Exhibit 34- Rescission of Notice of Default
and Election to Sell under Deed of Trust (SFR32)

JA 2103




1. NRS 116.3116(1) DEFINES WHAT THE ASSOCIATION’S LIEN
CONSISTS OF,

NRS 116.3116(2) provides generally for the lien associations have against units within
common-interest communities. NRS 116.3116(1) states as follows:

The association has a lien on a unit for any construction penalty that
is imposed against the unit's owner pursuant to- NRS
116.310305, any assessment levied against that unit or any fines
imposed against the unit’s owner from the time the construction penalty,
assessment or fine becomes due. Unless the declaration otherwise
provides, any penalties, fees, charges, late charges, fines and
interest charged pursuant to paragraphs (j) to (n), inclusive, of
subsection 1 of NRS 116.3102 are enforceable as assessments
under this section, If an assessment is payable in installments, the full
amount of the assessment is a lien from the time the first installment

.....thereof becomes_due R

(emphasis added).
Based on this provision, the association’s lien includes assessments, construction

penalties, and fines imposed against a unit when they become due. In addition — unless
the. declaration otherwise provides — penalties, fees, charges, late charges, fines, and
interest charged pursuant to NRS 116.3102(1)(j) through (n) are also part of the
association’s lien in that such items are enforceable as if they were assessments.
Assessments can be foreclosed pursuant to NRS 116.31162, but liens for fines and
penalties may not be foreclosed unless they satisfy the requirements of NRS
116.31162(4). Therefore, it is important to accurately categorize what comprises each

portion of the association’s lien to evaluate enforcement options.

A, “COSTS OF COLLECTING” (DEFINED BY NRS 116.310313) ARE NOT
PART OF THE ASSOCIATION’S 1LIEN

NRS 116.3116(1) does not specifically make costs of collecting part of the
association’s lien, so the determination must be whether such costs can be included
under the incorporated provisions of NRS 116.3102. NRS 116.3102(1)(j) through (m)
identifies five very specific categories of penalties, fees, charges, late charges, fines, and

interest associations may impose. This language encompasses all penaltes, fees,
3
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charges, late charges, fines, and interest that are part of the Hen described in NRS

116.3116(1).
NRS 116.3102(1)(j) through (n) states:

1. Except as otherwise provided in this section, and subject to the
provisions of the declaration, the association may do any or all of the
following;: ...

(j) Impose and receive any payments, fees or charges for the vse, rental or
operation of the common elements, other than limited common elements
described in subsections 2 and 4 of NRS 116.2102, and for services
provided to the units’ owners, including, without limitation, any services
provided pursuant to NRS 116.310312.

(k) Impose charges for late payment of assessments pursuant to
NRS-116:3115.

(1) Impose construction penalties when authorized pursuant to NRS

T116.310305. - T
(m) Impose reasonable fines for violations of the governing documents of

the association only if the association complies with the requirements set

forth in NRS 116.31031,

(n) Impose reasonable charges for the preparation and recordation of any.
amendments to the declaration or any statements of unpaid assessments,
and impose reasonable fees, not-to-exceed the amounts authorized by NRS
116.4109, for preparing and furnishing the documents and certificate

required by that section.
(emphasis added).

Whatever charges the association is permitted to impose by virtue of these
provisions are part of the association’s lien. Subsection () - emphasized above — has
been used — the Division believes improperly — to support the conclusion that
associations may include costs of collecting past due obligations as part of the

association’s lien. The Commission for Common Interest Communities and

Condominium Hotels issued Advisory Opinion No. 2010-01 in December of 2010. The

Commission’s advisory concludes as follows:

An association may collect as a part of the super priority lien (a) interest
permitted by NRS 116.3115, (b) late fees or charges authorized by the
declaration, (c¢) charges for preparing any statements of unpaid
assessments and (d) the “costs of collecting” authorized by NRS

116.310313.
4
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Analysis of what constitutes the super priority lien portion of the association’s Hen is
discussed in Section III, but the Division agrees that the association’s lien does include
items noted as (), (b) and (c) of the Commission’s advisory opinion above. To support
jtem (d), the Commission relies on NRS 116.3102(1)(k) which gives associations the
power to: “Impose charges for late payment of assessments pursuant to NRS 116.3115.”
This Janguage would include interest authorized by statute and late fees if authorized by
the association’s declaration.

“Costs of collecting” defined by NRS 116.310313 is too broad to fall within the
parameters of charges for late payment of assessments? By definition, “costs of

collecting” relate to the collection of past due “obligations.” “Obligations” are defined as

“any assessment, fine, construction penalty, fee, charge or interest levied or imposed
against a unit’s owner.”2 In other words, costs of collecting includes more than “charges
for late payment of assessments.” Therefore, the plain language of NRS 116.3116(1)
does not incorporate costs of collectinginto the-association’s lien.—Further review- of the

relevant statutes and legislative action supports this conclusion.

B. PRIOR LEGISLATIVE ACTION SUPPORTS THE POSITION THAT
COSTS OF COLLECTING ARE NOT PART OF THE ASSOCIATION’S

LIEN DESCRIBED BY NRS 116,3116(1).
The language of NRS 116.3116(1) allows for “charges for late payment of
assessments” to be part of the association’s Jien.4 “Charges for late payments” is not the
same as “costs of collecting.” “Costs of collecting” was first defined in NRS 116 by the

adoption of NRS 116.310313 in 2009. NRS 116.310313(1) provides for the association’s

1 Charges for late payment of assessments comes from NRS 116.3102(1)(k) and is incorporated into NRS

116.3116(1).

2 NRS 116.310313.
3 "Costs of collecting” includes any fee, charge or cost, by whatever name, including, without limitation,

any collection fee, filing fee, recording fee, fee related 1o the preparation, recording or delivery of a lien or
lien rescission, title search lien fee, banlauptey search fee, referral fee, fee for postage or delivery and any
other fee or cost that an association charges a unit's owner for the investigation, enforcement or collection
of a past due obligation. The term does not include any costs incurred by an association if a lawsuit ig filed
to enforce any past due obligation or any costs awarded by a court. NRS 116.310313(3)(a).
4 NRS 116:3102(1)(k) (incorporated into NRS 116.3116(1)).

5
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right to charge a unit owner “reasonable fees to cover the costs of collecting any past due
obligation.” NRS 116.310313 is not referenced in NRS 116.3116 or NRS 116.3102, nor
does NRS 116.310313 specifically provide for the association’s right to lien the unit for
such costs.

In contrast, NRS 116.310312, also adopted in 2009, allows an association to enter the
grounds of a unit to mmaintain the property or abate a nuisance existing on the exterior of
the unit, NRS 116.310312 specifically provides for the association’s expenses to be a lien
on the unit and provides that the lien is prior to the first security interest.5 NRS
116.3102(1)(j) was amended to allow these expenses to be part of the lien described in

NRS 116.3116(1). And NRS 116.3116(2) was amended 1o allow these expenses to be

induded in the association’s super pricrity lien.

The Commission’s advisory opinion from December 2010 also relies on changes to
the Uniform Act from 2008 to support the notion that collection costs should be part of
the association’s super priority lien. Nevada has not adopted those-changes-to-the
Uniform Act. Since the Commission’s advisory opinion, the Nevada Legislatore had an -
opportunity to clarify the law in this regard.

In 2011, the Nevada Legislature considered Senate Bill 174, which proposed changes
toNRS 116,3116. S.B. 174 originally included changes to NRS 116.3116(1) such that the
association’s lien would specifically include “costs of collecting” as defined in NRS
116.310313. S.B. 174 proposed changes to NRS 116.3116 (1) and (2) to bring the statute
inline with the changes to the same provision in the Uniform Act amended in 2008,

The Uniform Act’s amendments were removed from S.B. 174 by the first reprint, As
amended, S.B. 174 proposed changes to NRS 116.3116(2) expanding the super priority

lien amount to include costs of collecting not to exceed $1,950, in addition to 9 months

5 See NRS 116.310312(4) and (6),
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of assessments. S.B. 174 was discussed in great detail and ultimately died in
committee.t

Also in 2011, Senate Bill 204 — as originally introduced — included changes to NRS
116.3116(1) to expand the association’s lien to include attorney’s fees and costs and “any
other sums due to the association.”” The bill’s langnage was taken from the Uniform Act
amendments in 2008. All changes to NRS 116.3116(1) were removed from the bill prior
toapproval.

The Nevada Legislature’s actions in the 2009 and 2011 sessions are indicative of its
intent not to make costs of collecting part of the lien, The Nevada Legislature could

" have made the costs of collecting part of the association’s lien, like it did for costs under

NRS 116.310312. It did not do so, In order for the association to have a right to lien a
unit under NRS 116.3116(1), the charge or expense must fall within a category listed in
the plain language of the statute. Costs of collecting do not fall within that language.
Based on the foregoing; the Division—concludes-that the-association’s lien-does not
include "costs of collecting” as defined by NRS 116.310313,

A possible concern regarding this outcome could be that an association may not be
able to recover their collection costs relating to a foreclosure of an assessment lien.
While that may seem like an unreasonable outcome, a look at the bigger picture must be
considered to put it in perspective. NRS 116.31162 through NRS 116.31168, inclusive,
outlines the association’s ability to enforce its lien through foreclosure. Associations
have a lien for assessments that is enforced through foreclosure. The association’s
expenses are reimbursed to the association from the proceeds of the sale. NRS

116.31164(3)(c) allows the proceeds of the foreclosure sale to be distributed in the
following order:

(1) The reasonable expenses of sale;

& See hitp://leg.state.nv,us/Session/76th2011/Reports/history.cfm?ID=423.
7 Senate Bill No. 204 — Senator Copening, Sec:-49; In-1-16, February 28, 2011,
7
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(2) The reasonable expenses of securing possession before sale, holding,
maintaining, and preparing the unit for sale, including payment of taxes
and other governmental charges, premiums on hazard and liability
insurance, and, to the extent provided for by the declaration, reasonable
attorney’s fees and other legal expenses incurred by the association;

(3) Satisfaction of the association’s lien;
(4) Satisfaction in the order of priority of any subordinate claim of record;

and
(5) Remittance of any excess to the unit’s owner.

Subsections (1) and (2) allow the association to receive its expenses to enforce its lien
through foreclosure before the association’s lien is satisfied. Obviously, if there are no
proceeds from a sale or a sale never takes place, the association has no way to collect its
expenses other than throngh a civil action against-the unit owner. Associations must

consider this consequence when making decisions regarding collection policies

understanding that every delinquent assessment may not be treated the same.

I, NRS 116,3116(2) ESTABLISHES THE PRIORITY OF THE
ASSOCIATION’S LIEN.

Having established that the association has a lien on the unit as deseribed in
subsection (1) of NRS 116.3116, we now turn to subsection (2) to determine the lien’s
priority in relation to other liens recorded against the unit. The lien described by NRRS
116,3116(1) is what is referred to in subsection (2). Understanding the priority of the
lien is an important consideration for any board of directors looking to enforce the lien
through foreclosure or to preserve the lien in the event of foreclosure by a first security
interest,

NRS 116,3116(2) provides that the association’s lien is prior to all other liems
recorded against the unit except: liens recorded against the unit before the declaration;
first security interests (first deeds of trust); and real estate taxes or other governmental
assessments. There is one exception to the exceptions, so to speak, when it comes to
priority of the association’s lien. This exception makes a portion of an association’s lien
prior to the first security interest. The portion of the association’s lien given priority

status to a first security interest is what is referred to as the “super priority lien” to
8
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distinguish it from the other portion of the association’s lien that is subordinate to a first
security interest.

The ramifications of the super priority lien are significant in light of the fact that
superior liens, when foreclosed, remove all junior iens. An association can foreclose its
super priority lien and the first security interest holder will either pay the super priority
lien amount or lose its security. NRS 116.3116 is found in the Uniform Act at § 3-116.
Nevada adopted the original language from § 3-116 of the Uniform Act in 1991. From its

inception, the concept of a super priority lien was a novel approach. The Uniform Act

comiments to § 3-116 state:

[AJs to prior first security interests the association's lien does have priority
for 6 months' assessments based on the periodic budget. A significant
departure from existing practice, the 6 months’ priority for the assessment
Jien strikes an equitable balance between the need to enforce collection of
unpaid assessments and the obvious necessity for protecting the priority of
the security interests of lenders._ As a practical matter, secured lenders will
most likely pay the 6 months' assessments demanded by the association
rather than having the association foreclose on the unit. 1f the lender
wishes, an escrow for assessments can be required.

This comment on § 3-116 illustrates the intent to allow for 6 months of assessments
tobe prior to a first security interest, The reason this was done was to accommodate the
association’s need to enforce collection of unpaid assessments. The controversy
surrounding the super priority lien is in defining its lmit. This is an important
consideration for an association looking to enforce its lien. There is little benefit to an
association if it incurs expenses pursuing unpaid assessments that will be eliminated by
an imminent foreclosure of the first security interest. As stated in the comment, it is
also likely that the holder of the first security interest will pay the super priority lien

amount to avoid foreclosure by the association.
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imn. THE AMOUNT OF THE SUPER PRIORITY LIEN IS LIMITED BY THE
PLAIN LANGUAGE OF NRS 116.3116(2).

NRS 116.3116(2) states:

A lien under this section is prior to all other liens and encumbrances on a
unit except:

(a) Liens and encumbrances recorded before the recordation of the
declaration and, in a cooperative, liens and encumbrances which the
association creates, assumes or takes subject to;

(b) A first security interest on the unit recorded before the date on which
the assessment sought to be enforced became delinquent or, in a
cooperative, the first security interest encumbering only the unit’s owner’s
interest and perfected before the date on which the assessment sought to
be enforced became delinquent; and

() -Liens-for- real-estate taxes-and..other governmental assessments. or
charges against the unit or cooperative.

e THe Tt s ulso prior—toall-security interests-described—in
paragraph (b) to the extent of any charges incurred by the
association on a unit pursuant to NRS 116.310312 and to the
extent of the assessments for common expenses based on the

eriodic budget adopted by the association pursuant to NRS
116.8115 which would have become due in_the absence of
acceleration during -the .9_months immediatel recedin
institution of an_action to—enforce -the--lien;—unless federal
regulations adopted by the Federal Home Loan Mortgage Corporation or
the Federal National Mortgage Association require a shorter period of
priority for the lien, If federal regulations adopted by the Federal Home
Loan Mortgage Corporation or the Federal National Mortgage Association
require a shorter period of priority for the Yen, the period during which
the lien is prior to all security interests described in paragraph (b) must be
determined in accordance with those federal regulations, except that
notwithstanding the provisions of the federal regulations, the period of
priority for the lien must not be less than the 6 months immediately
preceding institution of an action to enforce the lien. This subsection does
not affect the priority of mechanics’ or materialmen’s liens, or the priority
of iens for other assessments made by the association.

(emphasis added)
Having found previously that costs of collecting are not part of the lien means they

are not part of the super priority lien. The question then becomes what can be included
as part of the super priority Hen. Prior to 2009, the super priority lien was limited to 6

months of assessments. In 2009, the Nevada legislature changed the 6 months of

10
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assessments to 9 months and added expenses for abatement under NRS 116.310312 to
the super priority lien amount. But to the extent federal law applicable to the first
security interest limits the super priority lien, the super priority lien is limited to 6
months of assessments,

The emphasized language in the portion of the statute above identifies the portion of
the association’s lien that is prior to the first security interest, i.e. what comprises the
super priority lien. This language states that there are two components to the super
priority lieﬂ. The first is “to the extent of any charges” incurred by the association
pursuant to NRS 116.310312, NRS 116.310312(4) makes clear that the charges agsessed

against the unit pursuant to this section are & lien on the unit and subsection (6) makes

it clear that such lien is prior to first security interests. These costs are also specifically
part of the lien described in NRS 116.3116(1) incorporated through NRS 116.3102(1)(F).
This portion of the super priority lien is specific to charges incurred pursuant to NRS
116:3103127 ~Payment of-those charges-relieves their super-priority lien-status. ‘There
does not seem to be any confusion as to what this part of the super priority lien is.

Analysis of the super priority lien will focus on the second portion.

A. THE SUPER PRIORITY LIEN ATTRIBUTABLE TO ASSESSMENTS IS
LIMITED TO 9 MONTHS OF ASSESSMENTS AND CONSISTS ONLY

OF ASSESSMENTS.
The second portion of the super priority lien is “to the extent of the assessments for
common expenses based on the periodic budget adopted by the association pursuant to
NRS 116.3115 which would have become due in the absence of acceleration during the 9

months-immediately-preceding institution of an action to enforce the lien.”

The statute uses the language “io the extent of the assessments” to illustrate that
there is a limit on the amount of the super priority lien, just like the language
concerning expenses pursuant to NRS 116.310312, but this portion concerns

assessments. The limit on the super priority lien is based on the assessments for

11
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common expenses reflected in a budget adopted pursuant to NRS 116.3115 which would
have become due in 9 months. The assessment portion of the super priority lien is no
different than the portion derived from NRS 116.310312. Each portion of the super
priority lien is limited to the specific charge stated and nothing else,

Therefore, while the association’s lien may include any penalties, fees, charges, late
charges, fines and interest charged pursuant to NRS 116.3102 (1) (§) to (n), inclusive, the
total amount of the super priority lien attributed to assessments is no more than 9
months of the monthly assessment reflected in the association’s budget. Association
budgets do not reflect late charges or interest attributed to an anticipated delinquent

owner, so there is no basis to conclude that such charges could be included in the super

priority lien or in addition to the assessments. Such extraneous charges are mot
included in the association’s super priority lien.

NRS 116.3116 originally provided for 6 months of assessments as the super priority
len. Comments to the Uniform Act quoted-previously-support the conclusion that the
original intent was for 6 months of the assessments alone to comprise the super priority
lien amount and not the penalties, charges, or interest. It is possible that an argument
conld be made that the language is so clear in this regard one should not look to
legislative intent. But considering the controversy surrounding the meaning of this
statute, the better argument is that legislative intent should be used to deternrﬁne the
neaning,

The Commission’s advisory opinion of December 2010 concluded that assessments
and additional costs are part of the super priority lien. The Commission’s advisory
opinion relies in part on a Wake Forest Law Reviews article from 1992 discussing the

Uniform Act. This article actually concludes that the Uniform Act language limits the

8 See Jarnes Winokur, Meaner Lienor Community Associations: The “Super Priority” Lien and Related
Reforms Under the Uniform Common Interest Ownership Act, 27 WAKE FOREST L. REV. 353, 366-69

(1992).
12
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amount of the super priority lien to 6 months of assessments, but that the super priority
Yen does not necessarily consist of only delinquent assessments.? It can include fines,
interest, and late charges.’® The concept here is that all parts of the lien are prior to a
first security interest and that reference to assessments for the super priority lien is only
to define a specific dollar amount.

The Division disagrees with this interpretation because of the unreasonable
consequences it leaves open. For example, a unit owner may pay the delinquent
assessment amount leaving late charges and interest as part of the super priority lien. If
the super priority lien can encompass more than just delinquent assessments in this

sitnation, it would give the association the right to foreclose its lien consisting only of

late charges and interest prior to the first security interest. It is also unreasonable to
expect that fines (which cannot be foreclosed generally) survive a foreclosure of the first
security interest. Either the lender or the new buyer would be forced to pay the prior
ovner's fines.- The:Division does-net find that-these-consequences are reasonable or
intended by the drafters of the Uniform Act or by the Nevada Legislature. Even the
5008 revisions to the Uniform Act do not allow for anything other than assessments and
costs incurred to foreclose the lien to be included in the super priority lien. Fines,
interest, and late charges are not costs the association incurs,

In 2009, the Nevada Legislature revised NRS 116.3116 to expand the association’s
super priority lien. Assembly Bill 204 sought to extend the super priority lien of 6
months of assessmenis to 2 years of assessments.® The Commission’s chairman,
Michael Buckley, testified on March 6, 2009 before the Assembly Commitiee on

Judiciary on A.B. 204 that the law was unclear as to whether the 6 month priority can

9 See id, at 367 (referring to the super priority lien as the “six months assessment ceiling” being computed
from the periodic budget). ‘

10 See id,
1 See hﬁp://leg.state.nv.us/Session/75thz009/Reports/history.cfm?ID=416.
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include the association’s costs and attorneys’ fees.’? Mr. Buckley explained that the
Uniform Act amendments in 2008 allowed for the collection of attorneys’ fees and costs
incurred by the association in foreclosing the assessment lien as part of the super
priority lien. Mr. Buckley requested that the 2008 change to the Uniform Act be
included in A.B. 204. Mr. Buckley’s requested change to A.B. 204 to expand the super
priority lien never made it into A.B. 204. Ultimately, A.B. 204 was adopted to change 6

months to g months, but commenting on the intent of the bill, Assemblywoman Ellen
Spiegel stated:

Assessments_covered under A.B. 204 are the regular monthly or quarterly
dues for their home. I carefully put this bill together to make sure it did

—not-include-any—assessmentsfor-penalties—fines-or-late—fees— The-bill—
covers the basic monies the association uses to build its regular budgets.

(emphasis added).’3

Ttis significant that the legislative intent in changing 6 months to 9 months was with
the understanding that no portion of that amount would be for penalties, fines, or late
fees and that it only covers the basic monies associations use to build their regular
budgets. It does make sense that a lien superior to a first security interest would not
include penalties, fines, and interest. To say that the super priority lien includes more

than just 9 months of assessments allows several undesirable and unreasonable

consequences.

B. NEVADA HAS NOT ADOPTED AMENDMENTS TO THE UNIFORM
ACT TO ALTER THE ORIGINAL INTENT OF THE SUPER PRIORITY

LIEN,
The changes to the Uniform Act support the contention that only what is referenced
as the super priority lien in NRS 116.3116(2) is what comprises the super priority lien.

1In 2008, § 3-116 of the Uniform Act was revised as follows:

1 §ee Minutes of the Meeting of the Assembly Comrnittee on Judiciary, Seventy-fifth Session, March 6,

2009 at 44-45.
13 See Minutes of the Senate Committee on Judiciary; Seventy-fifth Session, May 8, 2009 at 27.

14

14

JA_ 0490




SECTION 3-116. LIEN FOR ASSESSMENTS; SUMS DUE
ASSOCIATION; ENFORCEMENT,

(a) The association has a statutory lien on a unit for any assessment levied
apainst attributable to that unit or fines imposed against its unit owner.
Unless the declaration otherwise provides, reasonable attorney’s fees and
costs, ather fees, charges, late charges, fines, and interest charged
pursuant to Section 3-102(a)(10), (11), and (12), and any other sums due 1o
the associadon under the declaration. this [act], or as a result of am
administrative, arbitration, mediation, or judicial decision are enforceable
in the same manner as unpaid assessments under this section. If an
assessment is payable in installments, the lien is for the full amount of the
assessment from the time the first installment thereof becomes due.

(b) A lien under this section is prior to all other liens and encumbrances

on a unit except:

declaration and, in a cooperative, liens and encumbrances whieh that the
association creates, assumes, or takes subject to; ;

G4)(2) except as otherwise provided in subsection (c), a first security
interest on the unit recorded before the date on which the assessment
sought to be enforced became delinquent, or, in a cooperative, the first
security interest encumbering only the unit owner’s interest and perfected
before the date on which the assessment sought to be enforced became
delinquent;; and

@)(3) llens for real estate taxes and other governmental assessments or
charges against the unit or cooperative,

(c) A TFhe lien under this section is also prior to all security interests
deseribed in subsection (b)(2) elause-Gi}-above to the extent of both the
common expense assessments based on the periodic budget adopted by
the association pursnant to Section 3-115(a) which would have become due
in the absence of acceleration during the six months immediately
preceding institution of an action to enforce the lien and reasonable
attorney’s fees and costs incurred by the association in foreclosing the
association’s lien, Fhis-subseetion Subsection (b) and this subsection dees
do not affect the priority of mechanics’ or materialmen’s liens, or the
priority of liens for other assessments made by the association. [Fhe A lien

under this section is not subject to the-previsiens-ef [insert appropriate
reference to state homestead, dower and curtesy, or other exemptions].]

Explaining the reason for the changes to these sections, the Uniform Act Includes the

following comments:

15
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Associations must be legitimately concerned, as fiduciaries of the unit
owners, that the association be able to collect periodic common charges
from recalcitrant unit owners in a timely way. To address those concerns,
the section contains these 2008 amendments:

First, subsection (a) is amended to add the cost of the association’s
reasonable atlorneys fees and court costs to the total value of the
association’s existing ‘super lien’ — currently, 6 months of regular common
assessments. This amendment is identical to the amendment adopted by
Connecticut in 1991; see C.G.S. Section 47-258(b). The increased amount
of the association’s lien has been approved by Fannie Mae and local
lenders and has become a significant tool in the successful collection

efforts enjoyed by associations in that state.

The Uniform Act’s amendment in 2008 is very telling about § 3-116’s original intent.

priority lien stating that it is currently 6 months of regular common assessments. The
Uniform Act adds attorneys’ fees and costs to subsection (a) which defines the
association’s lien. Those attorneys’ fees and costs attributable to foreclosure efforts are
also-added to subsection (¢) which defines the super priority-lien-amount. -

If the association’s lien ever included attorneys’ fees and cowrt costs as “charges for
late payment of assessments” or if such sum was part of the super priority lien, there
would be no reason to add this language to subsection (a) and (¢). Orata minimum, the
comments would assert the amendment was simply to make the language more clear. It
is also clear by the lJanguage that only what is specified as part of the super priority lien
can comprise the super priority lien. The additional language defining the super priority
lien provides for costs that are incurred by the association foreclosing the lien. This is
further evidence that the super priority lien does not and never did consist of interest,
fines, penalties or late charges. These charges are not incurred by the association and
they should not be part of any super priority lien.

The Nevada Legislature had the opportunity to change NRS 116.3116 in 2009 and

2011 to conform to the Uniform Act. It chose not to. While the revisions under the
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Uniform Act may make sense to some and they may be adopted in other jurisdictions,
the fact of the matter is, Nevada has not adopted those changes. The changes to the
Uniform Act cannot be insinuated into the Janguage of NRS 116.3116. Based on the
plain language of NRS 116.3116, legislative intent, and the comments to the Uniform
Act, the Division conclndes that the super priority lien is limited to expenses stemming
from NRS 116.310312 and assessments as reflected in the association’s budget for the

immediately preceding 9 months from institution of an action to enforce the

association’s lien.

IV. “ACTION"-AS-USED IN-NRS 116,3116 DOES NOT REQUIRE A CIVIL
ACTION ON THE PART OF THE ASSOCIATION, B

NRS 116.3116(2) provides that the super priority lien pertaining to assessments
consists of those assessments “which would have become due in the absence of
acceleration_during. the 9_months immediately preceding_institution of an_action 1o
enforce the lien.” NRS 116.3116 requires that the association take action to enforce its
lien in order to determine the immediately preceding 9 months of assessments. The
question presented is whether this action must be a civil action.

During the Senate Committee on Judiciary hearing on May 8, 2009, the Chair of the

Committee, Terry Care, stated with reference to AB 204:

Ore thing that bothers me about section 2 is the duty of the association to
enforce the liens, but I understand the argument with the economy and
the high rate of delinquencies not only to mortgage payments but monthly
assessments. Bill Uffelman, speaking for the Nevada Bankers Association,
broke it down to a-210-day scheme that went into the current law of six
months. Even though you asked for two years, 1 looked at nine months,
thinking the association has a duty to move on these delinquencies.

NRS 116 does not require an association to take any particular action to enforce its
lien, but that it institutes “an action.” NRS 116,31162 provides the first steps to foreclose

the association’s lien. This process is started by the mailing of a notice of delinquent
.17

17

JA 0493




assessment as provided in NRS 116.31162(1)(a). At that point, the immediately
preceding 9 months of assessments based on the association’s budget determine the
amount of the super priority lien. The Division concludes that this action by the
association to begin the foreclosure of its lien is “action to enforce the lien” as provided
in NRS 116.3116(2). The association is not required to institute a civil action in court to
trigger the 9 month look back provided in NRS 116.3116(2). Associations should make
the delinquent assessment known to the first security holder in an effort to receive the

super priority lien amount from them as timely as possible.

ADVISORY CONCLUSION:

An association’s lien consists of a;s‘é‘ssments, construction penalties, and fines.
Unless the association’s declaration provides otherwise, the association’s lien also
includes all penalties, fees, charges, late charges, fines and interest pursuant to NRS
116.3102(1)(j) through (n). While charges for late payment of assessments are part of
the association’s lien, “costs of collecting” as defined by NRS 116.310313, are not. “Costs
of collecting” defined by NRS 116.310313 includes costs of collecting any obligation, not
just assessments, Costs of collecting are not merely a charge for a late payment of
assessments. Since costs of collecting are not part of the association’s lien in NRS
116.3116(1), they cannot be part of the super priority lien detailed in subsection (2).

The super priority lien consists of two components. By virtue of the detail provided
by the statute, the super priority lien applies to the charges incurred under NRS
116.310312 and nup to g months of assessments as reflected in the association’s regular
budget. The Nevada Legislature has not adopted changes to NRS 116.3116 that were
made to the Uniform Act in 2008 despite multiple opportunities to do so. In fact, the
Legislative intent seems rather clear with Assemblywoman Spiegel’s comments to A.B.
204 that changed 6 months of assessments to 9 months, Assemblywoman Spiegel

stated that she “carefully put this bill together to make sure it did not include any
18
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assessments for penalties, fines or late fees.” This is consistent with the comments to
the Uniform Act stating the priority is for assessments based on the periodic budget. In
other words, when the super priority lien language refers to 9 months of assessments,
assessments are the only component. Just as when the language refers to charges
pursuant to NRS 116.310312, those charges are the only component, Not in either case
an you substitute other portions of the entire lien and make it superior to a first
security interest.

Associations need to evaluate their collection policies in a manner that makes sense
for the recovery of unpaid assessments.. Associations need to consider the foreclosure of

~ the first security interest and the chances that they may not be paid back for the costs of

collection. Associations may recover costs of collecting unpaid assessments if there are
proceeds from the association’s foreclosure.’4 But costs of collecting are not a lien under
NRS 116.310313 or NRS 116.3116(1); they are the personal liability of the unit owner,
Perhaps an effective-approach™ for-an-association-is-to start-with-foreclosure-of the
assessment lien after a nine month assessment delinquency or sooner if the association
receives a foreclosure notice from the first security interest holder., The association will
always want to enforce its lien for assessments to trigger the super priority lien. This
an be accomplished by starting the foreclosure process. The association can use the
super priority len to force the first security interest holder to pay that amount. The
association should incur only the expense it believes is necessary to receive payment of
assessments. If the first security interest holder does not foreclose, the association will
maintain its assessment lien consisting of assessments, late charges, and interest. If a
Joan modification or short sale is worked out with the owner’s lender, the association is
better off limiting its expenses and more likely to recover the assessments. Adding

unnecessary costs of collection — especially after a short period of delinquency — can

14NRS 116.31164.
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make it all the more impossible for the owner to come current or for a short sale to close.

Thissituation does not benefit the association or its members.

20
The statements in this advisory opinion represent the views of the Division and its general
interpretation of the provisions addressed. It is issued-to assist those involved with common
interest communities with questions that arise frequently. It is not a rule, regulation, or final
legal determination. The facts in a specific case could cause a different outcome.
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IN THE SUPREME COURT OF THE STATE OF NEVADA

BANK OF AMERICA, N.A; AND No. 70299 =

RECONTRUST COMPANY, NA,, - F ILE

Appellants, :

vs. APR 27 2[]18,»»‘”)

FERRELL STREET TRUST, LT ofowy |

Respondent. wwl S = Ll
T o

ORDER AFFIRMING IN PART, REVERSING IN PART AND

REMANDING

Appeal from a district court order granting summary judgment
to the buyer in a quiet title action following an HOA lien foreclosure sale.
Eighth Judicial District Court, Clark County; James Crockett, Judge. We
affirm in part, reverse in part, and remand for proceedings consistent with
this order.

The grant or denial of summary judgment is reviewed de novo.
Wood v. Safeway, Inc., 121 Nev. 724, 729, 121 P.3d 1026, 1029 (2005).
Summary judgment is appropriate if the pleadings and other evidence on
file, viewed in the light most favorable to the nonmoving party, demonstrate
that no genuine issue of material fact remains in dispute and that the
moving party is entitled to judgment as a matter of law. Id. A genuine
issue of material fact exists if, based on the evidence presented, a reasonable
jury could return a verdict for the nonmoving party. Butler ex rel. Biller v.
Bayer, 123 Nev. 450, 457-58, 168 P.3d 1055, 1061 (2007).

A tender of payment operates to discharge a lien. Power
Transmission Equip. Corp. v. Beloit Corp., 201 N.W.2d 13, 16 (Wis. 1972)

(“Common-law and statutory liens continue in existence until they are
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satisfied or terminated by some manner recognized by law. A lien may be
lost by . . . tender of the proper amount of the debt secured by the lien.”). To
sufficiently satisfy the lien, the tender must be valid, an unconditional offer
of payment in full or with conditions for which the tendering party has a
right to insist. See Heath v. L.E. Schwartz & Sons, Inc., 416 S.E.2d 113,
114-15 (Ga. App. 1992) (“The only legal conditions which may be attached
to a valid tender are either a receipt for full payment or a surrender of the
obligation.”); see also 74 Am. Jur. 2d Tender § 22 (2017). When rejection of
a valid tender is unjustified, the tender effectively discharges the lien. See
e.g., Hohn v. Morrison, 870 P.2d 513, 516-17 (Colo. App. 1993); Lanier v.
Mandeville Mills, 189 S.E. 532, 534-35 (Ga. 1937); see also 59 C.J.S.
Mortgages § 582 (2016). _

To satisfy the superpriority potion of an HOA lien, the
tendering party is not required to keep a rejected tender good by paying the
amount into court. See Restatement (Third) of Prop.: Mortgages § 6.4 (while
depositing funds in an escrow account is a. “proper method” of keeping
tender good, “it is not the only method of doing so”); 93 AL.R. 12 (“[Tlhe
necessity of keeping a tender good and of paying the money into court has
no application to a tender made for the purpose of discharging a mortgage
lien.”). To hold otherwise would create the practical effect where a valid
tender does not truly discharge a lien, as discharge would require the
tendering party to bring an action showing that the tender is valid and paid
into the court. With such conditions, the tendering party would be equally
benefited by bringing an action in equity to redeem or to compel the HOA
to release the superpriority portion of the lien. Such an involved process
negates the purpose behind the unconventional HOA split-lien scheme,

prompt and efficient payment of the HOA’s assessment fees on defaulted
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properties. See The Uniform Common Interest Ownership Act (UCIOA) § 3-
116 (amended 2008), 7 pt. 2 U.L.A. 124 (2009) (the superior priority lien
“strikes an equitable balance between the need to enforce collection of
unpaid assessments and the obvious necessity for protecting the priority of
the security interests of lenders”). Therefore, Bank of America was not
required to pay its tender into the court or keep the tender good by any other
means than being willing to pay upon demand.

A valid tender of a mortgage lien invalidates a foreclosure sale
on that lien, because the sale purports to extinguish the tenderer’s interest
in the property. See 1 Grant S. Nelson, Dale A. Whitman, Ann M. Burkhart
& R. Wilson Freyermuth, Real Estate Finance Law § 7:21 (6th ed. 2014)
(“The most common defect that renders a sale void is that the mortgagee
had no right to foreclose.”); see also Henke v. First S. Props., Inc., 586 S.W.2d
617, 620 (Tex. App. 1979) (payment of past-due installments cured loan’s
default such that subsequent foreclosure on the property was void). Thus,
when a valid tender satisfies the superpriority portion of the HOA's
assessment lien, a foreclosure sale for the entire lien results in a void sale,
as only part of the lien remains in default. See Baxter Dunaway, The Law
of Distressed Real Estate § 17:20 (2017) (“A foreclosure sale can be set aside
by a court of equity by showing a lack of a default”).

A genuine issue of material fact exists regarding whether Bank
of America’s tender satisfied the superpriority portion of the lien such that
the foreclosure sale is void. While Bank of America’s tender appears valid,
an unconditional offer to pay the superpriority portion of the lien in full, the
record indicates that the HOA placed two liens on the property, recording
the second one approximately two months after Bank of America tendered

payment. It is unclear why the HOA released the notice of default for which
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Bank of America gave perfect tender and foreclosed on the second notice of
default, if the second notice addressed an entirely new set of defaults, or
was intended as a recurring notice for the original default, and the district
court made no findings on the issue. See Prop. Plus Invs., LLC v. Mortg.
Elec. Registration Sys., Inc., 133 Nev., Adv. Op. 62,401 P.3d 728, 731 (2017)
(“when an HOA rescinds a superpriority lien on a property, the HOA may
subsequently assert a separate superpriority lien on the same property.”).
Accordingly, the effect of Bank of America’s tender on the HOA’s notices of
default is unclear, and summary judgment on the issue was improper.
Although Ferrell claims it is protected as a bona fide purchaser,
it offered no evidence either at the district court or on appeal to support this
assertion and the district court did not rule on the issue. See Bailey v.
Butner, 64 Nev. 1, 7, 176 P.2d 226, 229 (1947) (“[T]he right to protection as
a bona fide purchaser is ordinarily regarded as an affirmative defense, and
it is held that a defendant who would avail himself of such defense must put
it in issue by his pleadings.”). Additionally, it does not appear that either
party raised the subrogation issue at the district court. See Schuck . v.
Signature Flight Support of Nev., Inc., 126 Nev. 434, 436, 245 P.3d 542, 544
(2010) (“a de novo standard of review does not trump the general rule that
‘[a] point not urged in the trial court, unless it goes to the jurisdiction of that
court, is deemed to have been waived and will not be considergd on appeal™).

We therefore decline to address these issues on appeal but note they may

warrant the district court’s consideration in light of whether Bank of.

America sufficiently tendered the superpriority portion of the HOA’s lien.

As to Bank of America’s remaining claims, Saticoy Bay LLC v.
Welis Fargo Home Mortgage held that due process is not implicated in NRS .

Chapter 116's HOA’s nonjudicial foreclosure scheme, thus Bank of
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America’s claim of whether NRS 116.31168 is facially unconstitutional for
violating due process is moot. 133 Nev., Adv. Op. 5, 388 P.3d 970, 975
(2017). And because we reverse in part and remand, we reopen the district
court’s determination with respect to the commercial reasonableness of the
sale. Such issue, should it remain, should be revisited in light of this court’s
decision in Nationstar Mortgage, LLC v. Saticoy Bay LLC, 133 Nev., Adv.
Op. 91, 405 P.3d 641 (2017).

We therefore, ORDER the judgment of the district court
AFFIRMED IN PART AND REVERSED IN PART AND REMAND this

matter to the district court for proceedings consistent with this order.

pl‘(‘ zL}?/{/‘m/*I " R

Pickering

We concur:

Dk ..

Gibbons

ce:  Hon. James Crockett, District Judge
Akerman LLP/Las Vegas
Law Offices of Michael F. Bohn, Ltd.
Lipson Neilson Cole Seltzer & Garin, P.C.
Eighth District Court Clerk
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MILES BAUER ATFIDAVIT

State of California  }
}ss.

- Orange County }

Affiant being first duly sworn, deposes and says:
1. [ am a paralegal with the law firm of Miles, Bauer, Bergstrom & Winters, LLP

(Miles Bauer) in Costa Mesa, California. [ am authorized to submit this affidavit on behalf of

Miles Bauer.
2, Lam over 18 years of age, of sound mind, and capable of making this a(fidavit,
3. The information in this affidavit is taken from Miles Bauer's business records, 1 have

personal knowledge of Miles Bauer's procedures for creating these records, They are: (a) made st or
near the time of the oceurrence of the matters recorded by persons with personal knowledge of the
information in the business record, or from information transmitted by persons with personal
knowledge; (b) kept in the course of Miles Baver's regularly conducted business activitles; and (c) it
is the regular practice of Miles Bauer's to make such records. 1 have personal knowledge of Miles
Bauer's procedures for creating and malntaining these business records. [ personally confirmed that
the information in this affidavit is aceurate by reading the affidavit and attachments, and checking
that the information in this affidavit matches Miles Bauer's records available to me.

4, Bank of America, N.A, (BANA) retained Miles Baver to tender payments to
homeownets associations (FIOA) to satisfy super-priority liens in connection with the following
loan:

Loan Number:  [ERGIEYR
Borrower(s): Jermifer Longman
Property Address: 994 River Walk Court, Henderson, Nevada 89015,

{(30327320;1)
Page 1 of 3
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S. Miles Baver mainiains records for the loan in connection wilh tender payments to
HOA. As part of my job responsibilities for Miles Bauer, Tam familiar with the type of records
maintained by Miles Baver in connection with the loan,

6. Based on Miles Bauer's business records, attached as Kxhibit 1 is a copy of the
Micrasoft Word vession of a letter from Rock K. Jung, Bsq., an attorney with Miles Baver, to
Poxfield, care of The Alessi & Koe;ﬁg,, LLC. Although the attached letter is inoarrectly dated
Pebruary 4, 2015, due to the "Automatic Date Change" function in Microsoft Word and date of
reprinting of that letter, Miles Bauer's case management system includes a note evidencing the
letter was sent Lo the Toxfield, care of The Alessi & Koenig, LLC, on or about February 8,
2010. A copy of a screenshot of the relevant case 1mmz~1gcxhent note[s] confinming the letter was
sent is attached as Kxhibit 2,

7. Based on Miles Bauer's business x:e»coi’ds, attached as Bxhibit 3 is o copy of a
Statement of Account from Alesst & Koenig, LLC, dated April 14, 2010, received by Miles
Bauer In response to the February 8, 2010 letter identificd above,

8. Based on Miles Baver's business records, attached as Exhibitd is a copy of a
Méw 13, 2010 letter from Mr, Jung, an atorney with Miles Bauer, Lo Alessi & Koenig, LLC,
enclosing a check for $150.00.

i
"
/i
"
i
i
i

(3032732001}
Page 2 0f 3
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9, Based on Miles Bauer's business records, Alessi & Koenig, LLC, rejected the
$150.00 cheek. A copy of a screenshot comtaining the relevant case management nole

confirming the check was returned is altached as Exhibit 2,

FURTHER DECLARANT SAYETH NOT.

Date; L/Z“/!-.S" 7é{ {—//C/

Declarant /‘M‘* ™ ’4“41' §

A rotary public or other officer completing this certiticate verifies only the
identity of the individual who signed the document to which this cer lificate is
attached, and not the truthfulness, accuracy, or validity of that document,

State of California

County of O\(CW\%Q/
Subscribed and sworn to (or affirmed) before me on tbw&q day of @OY\/CW\/I , 2015,

by ‘Aé\ah’\ YMLS , proved lo me on the basis of satisfactory avxdcnw 1o be

(Name of Signer)

the person who appeared before me.

Signature O\A«Jﬂ N\W W\»f/\f\- (Scal)

(Signature of Notary Public)

(303273201}
Puge3of3
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DOUGLAS X, MILES 4

Also Adinitted-n Nevadn and Hiinots

RICHARD J, DAUER, JR,*
JEREMY T, BERGSTROM
Alsa Adusitted in Arizoua
FRED TINOTHY WINTERS*
KRENAN E. McCLENAHANA
MARK T DOMEYFR?
Also Admitted in District of
Columbia & Virginia
TANI S CROSBY*
MATTHEW 1 TOKARZ *
1. BRYANT JAQUEZ *
DANIEL L, CARTER *
BRIAN J1 TRANA
RYAN W, STOCKING *
GINA M. CORENA
ROBIN L, LEWIS
Also-Asmitled i California
WAYNE A RASH 4
ROCK K. JUNG
VY T. PHAN 4
SCOTT D OLIFANT
Alsp Admilied in California

February 4, 2015

PFoxfield

MILES, BAUER, BERGSTROM & WINTERS, LLP

ATTORNEYS AT LAW SINCE 1985

2200 Paseo Verde Parkway, Suite 250
Henderson, NV 890352
Phone: (702) 369-5960
Fax: (702) 369-4955

¢ CALIFORNIA OFFICE
1665 SCENIC AYENUE
SUITE 200

GOSTA MESA, CA 922626
PRONE {714) 4§1-9100
FACSIMILY (714) 4819141

JOUN W, LIS
Admitted in Utah

SENT VIAFIRST CLASS MAIL

¢/o THE ALESS] & KOENIG, LLC
9500 West Flamingo Rd., Ste 100

Las Vegas, NV 89147

Re:  Property Address: 994 River Walk Ct., Henderson, NV 89015
MBBYW File No. KL

Dear Sirs:

This letter is in response to your Notice of Default with regard to the HOA assessments purportedly owed
on the above described real property, This firm represents the interests of MERS as nominee for BAC
Home Loans Servicing, LP afka Countrywide Home Loans, Inc. (hereinafter “BAC) with regard to these
issues. BAC is the beneficiary/servicer of the first and second deed of lrust Joans secured by the property.

As you know, NRS 116.3116 governs liens against units for assessments.  Pursuant to NRS 116.31 16:

The association has a lien on a unit for:

s

any penclties, fees, charges, late charges, fines and interest charged pursuant (o paragraphs () 1o
(n), inclusive, of subsection | of NRS 116.3102 are enforceable as assessments under this section

While the HOA may claim a l{en under NRS 116.3102 Subsection (1), Paragraphs () through (n) of this
Statute clearly provide that such & lien is JUNIOR to fivst deeds of trust to the extent the len is for fees
and charges imposed for collection and/or attorney fees, collection costs, late fees, service charges and
interest. See Subsection 2(b) of NRS 116,3116, which states in pertinent part;

2. A lien under this section is prior to all other liens und encumbrances on a unit except:

(b) A first security interest on the unit recorded before the date on which the assessment sought to
be enforced became delinquent. ..
The lien Is also prior to all security interests deseribed in paragraph (b) to the extent of the
assogsments for common expenses...which would have become due in the absence of

acceleration during the 9 months fmmedintely preceding institution of an action to enforce

the Hen,
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994 River Walk Ct., Henderson, NV 89015 Page two of two

Subsection 2b of NRS 1163116 clearly provides that an HOA len “is prior to all other liens and
encurnbrances on a unit except: a fiest security interest on the unit...” But such a lien is prior to a first
sceurity interest to the extent of the assessments for common expenses which would have become due
during the 9 months before institution of an action to enforee the lien,

Based on Section 2(b), a portion of your MOA lien is arguably senior to BAC's first deed of trust,
specifically the nine months of ussessments for common expenses incurred before the date of your notice
of delingquent assessment dated November 24, 2009, For purposes of caleulating the nine-month period,
the trigger date is the date the HOA. sought to enforce its lien, It is unclear, based upon the information
known to date, what amount the nine months’ of common assessments pre-dating the NOD actually ave,
That amount, whatever it is, is the amount BAC should be required to rightfully pay to fully discharge its
obligations to the HOA per NRS 116.3102 and my client hereby offers to pay that sum upon pregentation
of adequate proof of the same by the HOA,

Please lel me know what the status of any HOA lien foreclosure sale is, if any. My client does not want
these {ssues to become further exacerbated by 4 wrongful HOA sale and it is my client’s goal and intent to
have these issues resolved as soon as possible. Please refrain from taking further action 1o enforce this
HOA Hen until my client and the HOA have had an opportunity to speak to attempt to fully resolve all
{ssues.

Thank you for your time and assistance with this matler. 1 may be reached by phone directly at (702)

942-04 12, Please fax the breakdown of the HOA arrears to my atlention at (702) 942-0411. [ will be in
touch as soon as [ve reviewed the same with BAC,

Sincerely,

MILES, BAUER, BERGSTROM & WINTERS, LLP

Rock K. Jung, Esq.
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Aoro 14 2010 2:36PM No. 0860 P 12
DAVID ALESRE2 ADDITIONAL OFFICES TN
THOMAS JAYARD * AGOURA HILLS, CA
ROBEIT KOENI*S A ! PHONL: 818+ 7354600
e TUENO NV
RYAN KERBOWAW* PHONE: 1156262323
* Adined fo b Calibns Rar ‘ ) K 0 ™ bl G PAMOND SALCA
. i e ol Nove A Malti-Jurisdictional Law Firm FHONE 092436550
w04 Colorida Ba 9500 W, Flamingo Road, Suite 100 _—_ .
4% Adbaitied o fhe Nevida Bt Las Vegas, Nevada §9147 umm; foctba
v e Adrated 10 the Neviels mad Catiforula Bar Telephone; 702-222~4033 AMANDA LOWIR
Facsimile; 702+222-4043
www.alessikoenig,.com
FACSIMILE COVER LETTER
To! Milss, Bauar, Bargsirom p& (BG4 Rivar Walk CLHO #8344
From:  [Aflean Rylz Dafu; | Wednesday, Apil 14, 2010
Fax Nout ’ Pages: |1, lnoluding cover

HO & IREDAC
Dear Milea, Bauar, Bergsirom: §

This cover will serve a3 an amended dewosnd on behalf of Foxfleld for tha above rofereneed eserow; property located at 994 River
Walk Ct., Henderson, NV, The total amount due through May, 14, 2010 is $1,635,00. The breakdown of fees, Interest aud costs is

a3 followa:
Notice of Delinguent Assessment Lien - Novada $295,00
11/24/2009 Notioe of Default $395.00
41472010 PU.D. 1 Demand _§75.00
Total $765.00
1. Attorney and/or Trustecs foes) §765.00
2. Conts (Notary, Recording, Copies, Mailings, Publication and Posting) $200,00
3, Interest Through April, 14, 2010 30.00
4, Title Regearch (10-Day Mailings per NRS 116.31163) $210.00
5. Management Company Audit Fee $25.00
8. Management Document Processing & Transfer Fee 30.00
7. Late Feea Through April, 14, 2010 $0.88
8. Fines Throngh April, 14,2010 $0.00
9, Assexsments Through May, 14, 2010 @ $50.00 per quartor $349,12
10. Progress Payments: $0.00
12, RPIR~GI Report $85.00
Sub-Total: $1,635.00
Less Payments Reoeived: $0.00
Total Amount Due: $1,635.00

Please hays i chesk in the amownt of $1,635.00 made payable to the Alessi & Koenlg, L.LC and malled to the below listed
NEVADA tddress, Upon recelpt of payimeit a release of Uen will ba drafled und reeorded, Please coatact out office with emy

questions,

Ploass be advised that Alsss! & Koenlg, LLC Is a debt collestor that is attempling to collect a debt end eny Infarmation

mhtainad ulll ha 1oad énr thet numnea
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:
|
Apr, 14, 2010 2:300M No. 0660 P 13
|
Resldent Transaction Detail ﬁ ’
Artive Flag Yas ;
Vold Flag No : :
e - - - - i
FOXFIELD COMMUNITY ASSOCIATION f
WF 1413072008 oss 20882 Lats Fos Procassed :
LF 1230008 0.60 238.48 Leto Fes P'rocossed ‘ |
MA 1711010 5000 28048 OA i |
Luts Fiso 1HE/010 10.00 20640 Lete Few Prcessad i
Lata Fee 113072010 0.08 20130 Lath Fau Prncessed
Late Foo 27281010 ves 2o Laty Fau Processsd ! :
l.ote Feo AWRU 0.88 209,12 Lota Foa Procabsed : ‘
Asseyymant 4172010 50,00 340,12 Assessment .
Count: 1
Total Units: 169 ! :
|
[
!
)
: :
:
i
|
|
a
1 £
! i
o
i i
41272010 4:58:38 P Page 2 of 2 ' t
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Chon 1h 2000 2:36PN No D660 7. 14 ;
N i
Resident Transaction Detail :
Activo Flag Yes ;
Vold Flag Ne i
FOXFIELD COMMUNITY ASSOCIATION |
Account ft TEBKH Property Address; 284 RIVER WALK CT
Code ) [ats Amount  Balancs Checkt  Memo !
MA 101112000 50,00 50.00 !
PMT TXFR B/\812008 4000 000 BEG BAL 9/18/08
MA 118007 50.00 80,00
LF 48RO 10,00 $0.00 %
A Ajgenm 50.00 14000 !
LF 41872007 10,00 120,00 i
Le 43072007 1,50 121,60 l
LE §r072007 1,50 123,00 1
Intent 510/2007 50,00 173.00 INTENT TO LIEN .
MA 71200 000 22400 !
LF 8/30/2007 1.50 224,60 ;
LF 71162007 1000 234560
PMT FIRBR007 234,60 0,00 ACH 0720607 1044.ach ;
MA 101172007 50,00 50,00
F /1 Br2007 10,00 80,00 [
MA 1152008 50,00 110.00 QA '
LF {isranos 1000 12000 Lajs P Proosseed |
Le 113072008 150 121,60 Luty Fea Prucaesad 1
Iment 282004 50,00 §74.50 INTENT TO LIEN :
PMT 22812008 71,50 000 ATR 0228080845.a¢h
MA 4112008 50,00 50,00 QA
LF 4/15/2008 10,00 80,00 Lnte Foe Processed
PMT 42412004 £0.00 0.00 1250 042108 ,ush :
PMT B/30/2008 60,00 5000 1278 DEIUDH. sty [
MA 7/112008 50,00 0.00 QA :
MA 101112008 50,00 5000 TA 1
LF 10/16/2008 10.00 6000 Late Fes Procaneed :
PMT 1272212008 110,00 50,00 1387 1222081sh {
MA 11312009 50.00 0% oA |
MA 100 50,00 50,00 oA :
o 4101009 10,00 80D Jale Feo Procassad i
MA 12008 0,00 110,00 oA :
P THE/I09 10.00 120,00 Lale Fee Processed .
¥ 71302008 1,50 124,60 Laly Feo Procossed :
e TR0 50,00 17160 INTENTTD LIEN !
LF 83072008 1,60 17300 Lals Fag Progsessd
LF /30£2000 1:50 174,80 Late Foe Frocessad
MA 101172009 £0.0 22450 oA )
LF 10N Bf2009 10,00 234,50 Late Foe Proceased '
LF 10/8072008 , 088§ 23546 Lale Feo Froceseed :
}
A1272010 4:58:38 PM Page 1 of 2 ;
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FRED TIMOTHY WINTERS!
KEENAN E, McCLENAHAN
mxxr,nm&a{gzv‘ .

Alsp Admlit st ol . , e e -
Golutsbls & Virils MILES, BAUER, BERGSTROM & WINTERS, LLP
L IR ANT AR ATTORNEYS AT LAW STRHCE 1985
DANIEL L, GARTER *

%lwm. conEiA

WAYNE & RASU * b , e
ROOR K TUNG 2200 Paseo Verde P‘n‘rkway,. Suite 250
vvr\murg‘ o Henderson, NV 89052

KIUSTA J, RIELSON . ; -

MARK 8, FRAUN ) Ph‘OHO. (702). 3'09-59(10

Al Admite Jo Jowa & Missoard Fax: (702) 369-4955

NADI R SRYED-ALLA ‘
ROSEMARY NGUYEN > i
JORY C. GARABEDIAN

THOMAS M. MORLAN

Adiiitted Io Califumin

4 CALIFQRNIA QRVICY
1231 I DYER ROAD
SULTB 190

SANTA AMA, CA 92705
PHORE (114) 481-0100
FACSTMILE (714) 481-214}

May 13, 2010

ALHSS] & KOENIG, LLC
9500 W, FLAMINGO ROAD, SUITE 100
LAS VEGAS, NV 89147

Re:  Property Address: 994 River Walk Ct,
HO #; SI5%
LOAN #: (ERIEER)2
MBBW Filz No. |REZRTD

Dear Sir/Madame:

As you may recall, this firm represents the interests of BAC Home Loans Servicing, LD fka Countrywide
Home Lozns, Inc. (hereinafier “BAC”) with regard (o the issues set forth herein. We have received
cotrespondence from. your firm regarding our inquiry into the “Super Priority Demand Payoff” lor the
above referenced property. The Stalement of Account provided by in rogards to the above-referenced
address shows a full payolf amount of $71,635,00, BAC is the beneficiary/servicer of Lhe first deed of frust
Joan secured by the property and wishes to satisfy its obligations to the HOA., Please bear in mind that:

NRS 116.3116 govens liens against units for assessments. Pursuant to NRS 1163116
The association bas & len on # unit for;

any penaliies, Jees, charges, late charges, fines and interest charged pursuant lo paragraphs (j) to
(1), inclustve, of subsection | of NRS 116.3102 are enforceable as assessments wnder this seetion

While the FIOA may claim a lien under NRS 116.3102 Subsection (1), Paragraphs (j) through (n) of this
Statute clearly provide that such a lien is JUNIOR lo firsl deeds of trust to the extent the lien is Tor fees
and charges imposed for collection and/or attorney fees, collection costs, late fees, service charges and
interest, See Subsection 2(b) of NRS 116.3116, which states in pertinent part:

“9. A llen under this section is prior to all olber liens and encumbrances on & unit except;
(b) A first seeurity Intorest on the unit recorded before the date on which the assessment sought (©
be enforced became delinquent...
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The lien is also prior to all security Interests deseribed in paragraph (b) {o the extent of the

assessments for common exponses.. which would haye become due n_the absence of
accoleration during the 9 months immedintely preceding institution of an action fo enforee
the lien.

Based on Section 2(b), a portion of your HOA lien is arguably prior to BAC's fist deed of trust,
specifically the nine months of assessments for common expenses incurred before the date of your notice
of delinquent assessment. As stated above, the payoff amount stated by you includes many fees that are
junior to our client’s first deed of trust pursuant to the aforementioned NRS 116,3102 Subsection (1),
Paragraphs (§) through (n),

Our elient has authorized us to make payment 1o you in the amonnt of $150.00 to satisty its obligations lo
the HOA as a holder of the first deed of trust against the property. Thus, enclosed you will find a
cashier's cheek made out to Alessi & Koenig, LLC in the sum of $150.00, which repressnts the maximum
9 months worth of delinquent assessments recoverable by an HOA. This is a non-negotiable amount and
any endorsement of said cashier’s check on your part, whether express or implied, will be strictly
construed as an unconditional acceptance on your part of the facts stated hereln and express agreement
that BAC's financial obligations towards the HOA in regards to the real property located at 994 River
Walk Ct. have now been “paid in full”,

Thank you for your prompt attention to this matter, If you have any questions or concerns, 1 may be
reached by phone direatly at (702) 942-0412.

Sincerely,

MILES, BAUER, BERGSTROM & WINTERS, LLP

"

=) >

)

Rock K. Jung, Bsq. 4{/”"’
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UNITED STATES DISTRICT COURT
DISTRICT OF NEVADA

U.S. BANK, N.A., SUCCESSOR
TRUSTEE TO WACHOVIA BANK, N.A,,
AS TRUSTEE FOR THE CERTIFICATE
HOLDERS OF BANC OF

AMERICA FUNDING CORPORATION,
MORTGAGE PASS-THROUGH
CERTIFICATES, SERIES 2004-C,

Plaintiff,
V.

EMERALD RIDGE LANDSCAPE
MAINTENANCE ASSOCIATION; SFR
INVESTMENTS POOL I, LLC; DOE
INDIVIDUALS I-X, inclusive, and ROE
CORPORATIONS I-X, inclusive,

Defendants.

l. SUMMARY

*

Case No. 2:15-cv-00117-MMD-PAL

ORDER

(PI's Motion for Summary Judgment — ECF
No. 40; Def’s Motion for Summary
Judgment — ECF No. 38; Def’'s Motion for
Summary Judgment — ECF No. 39)

Before the Court are three motions for summary judgment from the parties in this

dispute over title to real property located at 694 Sole Addiction Ave, Las Vegas, Nevada.

Plaintiff U.S. Bank, N.A. (“U.S. Bank”) moves for summary judgment on its claims for

quiet title and unjust enrichment and against Defendant SFR Investment Pool I, LLC’s

(“SFR”) counterclaim for quiet title. (ECF No. 40.) SFR moves for summary judgment in

favor of its counterclaim and against U.S. Bank’s claims. (ECF No. 38.) Defendant

Emerald Ridge Landscape Maintenance Association (“Emerald Ridge”) also moves for

summary judgment on U.S. Bank’s claim. (ECF No. 39.) The Court has reviewed the

parties’ respective responses (ECF Nos. 43, 44, 45, 49) and replies (ECF Nos. 50, 51,

52.)
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For the reasons discussed below, U.S. Bank’s Motion is granted in part and
denied in part. SFR and Emerald Ridge’s Motions are denied.
Il. BACKGROUND

The relevant facts in this case are, for the most part, undisputed. Ernie Alcaraz
(“Borrower”) obtained a loan (“the Loan”) secured by a first deed of trust (“First DOT”) on
his property (“the Property”). (ECF No. 1 at 4.) The First DOT was subsequently
assigned to U.S. Bank. (/d.) The Borrower defaulted on the Loan and U.S. Bank began
the process of foreclosure and intends to foreclose under the First DOT. (/d.) In the
meantime, Borrower failed to pay HOA'’s fees due to it. (/d.) On February 4, 2011, HOA
recorded a notice of delinquent assessment, followed by a notice of default and election
to sale, and a notice of trustee’s sale. (/d.) The various notices state the amount due to
HOA, including fees, interests and costs, but not the amount of the purported
superpriority lien amount. (/d. at 4-5.) On March 25, 2011, Bank of America, N.A.
(“Servicer”), the service of the Loan, attempted to obtain the superpriority lien amount
and tendered what it calculated to be the superpriority lien amount to the HOA, who
refused Servicer’s tender. (/d. at 5-6.)

HOA foreclosed on the Property on August 21, 2014. (/d.) SFR purchased the
Property. (/d.)
1. LEGAL STANDARD

“The purpose of summary judgment is to avoid unnecessary trials when there is
no dispute as to the facts before the court.” Nw. Motorcycle Ass’n v. U.S. Dep’t of Agric.,
18 F.3d 1468, 1471 (9th Cir. 1994). Summary judgment is appropriate when the
pleadings, the discovery and disclosure materials on file, and any affidavits “show there
is no genuine issue as to any material fact and that the movant is entitled to judgment as
a matter of law.” Celotex Corp. v. Catrett, 477 U.S. 317, 330 (1986). An issue is
“genuine” if there is a sufficient evidentiary basis on which a reasonable fact-finder could
find for the nonmoving party and a dispute is “material” if it could affect the outcome of

the suit under the governing law. Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248-49
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(1986). Where reasonable minds could differ on the material facts at issue, however,
summary judgment is not appropriate. Warren v. City of Carlsbad, 58 F.3d 439, 441 (9th
Cir. 1995). “The amount of evidence necessary to raise a genuine issue of material fact
is enough ‘to require a jury or judge to resolve the parties' differing versions of the truth
at trial.”” Aydin Corp. v. Loral Corp., 718 F.2d 897, 902 (9th Cir. 1983) (quoting First Nat'l
Bank v. Cities Service Co., 391 U.S. 253, 288-89 (1968)). In evaluating a summary
judgment motion, a court views all facts and draws all inferences in the light most
favorable to the nonmoving party. Kaiser Cement Corp., 793 F.2d at 1103.

The moving party bears the burden of showing that there are no genuine issues
of material fact. Zoslaw v. MCA Distrib. Corp., 693 F.2d 870, 883 (9th Cir. 1982). “In
order to carry its burden of production, the moving party must either produce evidence
negating an essential element of the nonmoving party’s claim or defense or show that
the nonmoving party does not have enough evidence of an essential element to carry its
ultimate burden of persuasion at trial.” Nissan Fire & Marine Ins. Co. v. Fritz Cos., 210
F.3d 1099, 1102 (9th Cir. 2000). Once the moving party satisfies Rule 56’s requirements,
the burden shifts to the party resisting the motion to “set forth specific facts showing that
there is a genuine issue for trial.” Anderson, 477 U.S. at 256.

The nonmoving party “may not rely on denials in the pleadings but must produce
specific evidence, through affidavits or admissible discovery material, to show that the
dispute exists,” Bhan v. NME Hosps., Inc., 929 F.2d 1404, 1409 (9th Cir. 1991), and
‘must do more than simply show that there is some metaphysical doubt as to the
material facts.” Orr v. Bank of Am., 285 F.3d 764, 783 (9th Cir. 2002) (internal citations
omitted). “The mere existence of a scintilla of evidence in support of the plaintiff's
position will be insufficient.” Anderson, 477 U.S. at 252.

V. DISCUSSION
A. Nevada HOA Law
Under NRS § 116.3116, a homeowner’s association can establish a “lien on a unit

for . . . any assessment levied against that unit or any fines imposed against the unit's
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owner from the time . . . the assessment or fine becomes due.” NRS § 116.3116(1).
Section 116.3116 further provides that such a lien “is prior to all other liens and
encumbrances on a unit except,” among other categories of liens, “[a] first security
interest on the unit recorded before the date on which the assessment sought to be
enforced became delinquent.” NRS § 116.3116(2)(b). The statute, however, contains an
exception to this exception, allowing a homeowner’s association to establish a lien that
takes priority over a first security interest for unpaid assessments over a nine-month
period preceding the enforcement of the lien. NRS § 116.3116." The statute also sets
out the procedures a homeowner’s association must follow in a non-judicial foreclosure
of its lien. The parties disagree about whether the statute, at the time in question,
required an association to give notice to junior lienholders, or whether junior lienholders
must “opt-in” to a notice system. Recent amendments to the statute require individual
notice default and notice of sale to all lienors of record via certified mail. S.B. 306 § 3-4,
9(1) 2015 Leg., 78" Sess. (Nev. 2015).

In 2014, the Nevada Supreme Court ruled that NRS § 116.3116 creates a “true
superpriority lien” for 9 months of unpaid homeowner’s association assessments and
certain charges. SFR Invs. Pool 1, LLC v. U.S. Bank, N.A., 334 P.3d 408, 419 (Nev.
2014) (en banc). Accordingly, the court further held, a non-judicial foreclosure of an HOA
lien under NRS § 116.3116 would extinguish any first deed of trust, so long as certain
statutory notice requirements are followed. See id. at 411-17. Before SFR Invs., courts
across Nevada had interpreted this portion of the statute inconsistently.

After the parties filed their motions, the Nevada Supreme Court issued two

decisions further clarifying the HOA foreclosure process that has been the center of

'Section 116.3116 was amended and reorganized in 2015. See 2015 Nev. Stat.
1331, 1334. The statute retains the exceptions described above, but creates a separate
subsection (NRS § 116.31 16(31)), which states that a homeowner’s association lien ma
take priority over a first deed of trust for “[t]he unpaid amount of assessments . . . whic
would have become due in the absence of acceleration during the 9 months immediately
preceding the date on which the notice of default and election to sell is recorded,” in
addition to certain charges and costs. NRS § 116.3116(3). To avoid confusion over the
recently reorganized subsections, the Court will cite to NRS § 116.3116 generally in
discussing the provisions that give a homeowner’s association a first priority lien.
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much recent litigation. In Shadow Wood HOA v. N.Y. Cmty. Bancorp., 366 P.3d 1105
(Nev. 2016), the court held that the legislature, through NRS § 116.31166's enactment,
did not eliminate the equitable authority of the courts to consider quiet title actions when
an HOA's foreclosure deed contains conclusive recitals. A few months later in Horizons
at Seven Hills v. lkon Holdings, 373 P.3d 66 (Nev. 2016), the court held that a
superpriority lien pursuant to NRS § 116.3116(2) is limited to an amount equal to nine
months of common expense assessments and does not include collection fees and
foreclosure costs that an HOA incurs preceding a foreclosure sale.

B. Tender of the Superpriority Lien Amount

U.S. Bank argues that its predecessor's tender of the superpriority amount
preserved the First DOT, even though the tender was rejected. (ECF No. 40 at 4-5.) U.S.
Bank has attached a declaration from Douglas Miles, a managing partner at the law firm
Miles, Bergstrom & Winters LLP, which indicates that his firm tendered a check for $153
to Red Rock Financial Services, and that the check was not accepted.? (ECF No. 40-8 at
9-10) U.S. Bank has also produced the letter that accompanied the check, which

contains the following language:

[E]nclosed you will find a cashier’s check made out to Red Rock Financial
Services in the sum of $153.00, which represents the maximum 9 months
worth of delinquent assessments recoverable by an HOA. This is a non-
negotiable amount and any endorsement of said cashier's check on your
part, whether express or implied, will be strictly construed as an
unconditional acceptance on your part of the facts stated herein and
express agreement that BAC’s financial obligations towards the HOA in
regards to the real property located at 694 Sole Addiction Avenue have
now been “paid in full.

(ECF No. 40-8 at 30.)

SFR and Emerald Ridge argue that tender was ineffective because it was
conditional. (ECF No. 43 at 5-6; ECF No. 49 at 6-7.) U.S. Bank responds that the tender
was proper, and a party may include a conditions upon which it has a right to insist.

I

>The amount of $153 was calculated by adding the previous ninth months of
assessments pursuant to N.R.S. § 116.3116. (See ECF No 40-8 at 29-30.)
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(ECF No. 52 at 2-3 (citing Fresk v. Kraemer, 99 P.3d 282, 286-87 (Or. 2004) and 74
Am.Jur.2d Tender § 22 (2014).)

A beneficiary of a deed of trust can preserve its interest by “[d]etermining the
precise super-priority amount” and tendering it “in advance of the sale.” SFR Invs., 334
P.3d at 418. Tender is proper when the tenderer is “at all times ready, willing, and able to
pay”’ the amounts owed, even if that amount is improperly rejected. Ebert v. W. States
Refining Co., 337 P.2d 1075, 1077 (Nev. 1959).

Though, as SFR concedes, Nevada has not clearly defined what it considers
proper tender, a number of other jurisdictions have. Nevada courts often look to
California law where Nevada law is silent. See Commercial Standard Ins. Co. v. Tab
Constr., Inc., 583 P.2d 449, 451 (Nev.1978). California courts have repeatedly applied
the rule, which appears to be the general rule, that a tender must be unconditional to be
valid.® See Intengan v. BAC Home Loans Servicing LP, 154 Cal. Rptr. 3d 727, 731 (Ct.
App. 2013); Gaffney v. Downey Sav. & Loan Assn., 246 Cal. Rptr. 421, 429 (Ct. App.
1988). However, some California courts have suggested that a condition which a party
would have a right to assert regardless of tendering payment may not affect a valid
tender. See Wiener v. Van Winkle, 78 Cal. Rptr. 761, 766 (Ct. App. 1969) (“It is well
established that a tender must be unconditional, and an unwarranted condition annexed
to an offer to pay is in effect a refusal to perform) (emphasis added); Schiffner v.
Pappas, 35 Cal. Rptr. 817, 820 (Ct. App. 1963) (tender was unconditional when it relied
on a party to reinstate a contract, which they were under no obligation to do).

Whichever standard applies, the tender in this case was proper. The langue SFR
and Emerald Ridge refer to does not impose “an unwarranted condition.” It does not

impose any condition. See Unconditional, Black's Law Dictionary (10th ed. 2014) (“Not

*Black’s Law Dictionary defines tender thusly: “A valid and sufficient offer of
performance; specif., an unconditional offer of money or performance to satisfy a debt or
obligation <a tender of delivery>. The tender may save the tendering party from a
penalty for nonpayment or nonperformance or may, if the other party unjustifiabl
rz%‘ﬁt)as the tender, place the other party in default.” Black's Law Dictionary (10th ed.
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limited by a condition; not depending on an uncertain event or contingency; absolute.”).
The language Miles Bauer included with their cashier's check states that Miles Bauer,
and presumably their client, will understand endorsement of the check to mean they
have fulfilled their obligations. It simply delineates how the tenderer will interpret the
actions of the recipient (which also turned out to be the correct interpretation of the law).
It does not require Red Rock to take any actions or waive any rights. And it does not
depend on an uncertain event or contingency. Cf. US Bank, N.A. v. SFR Investments
Pool 1, LLC, No. 3:15-cv-00241-RCJ-WGC, 2016 WL 4473427, at *6 (D. Nev. Aug. 24,
2016) (no reasonable juror could interpret a similar tender made by Miles Bauer on
behalf of U.S. Bank as conditional).

Therefore, the Court finds that U.S. Bank tendered 9 months of HOA dues in
accordance with the superpriority lien provisions of NRS § 116.3116 and preserved the
First DOT. The portion of U.S. Bank’s Motion seeking a declaration establishing the
superpriority lien is eliminated as a result of U.S. Bank’s attempted payment (the fifth
prayer for relief in U.S. Bank’s Complaint (ECF No. 1 at 9)) is granted. For reasons
discussed below, the Court will defer ruling on the remainder of U.S. Bank’s requests for
declaratory and injunctive relief. Because the Court finds there are no material issues of
fact preventing summary judgment in favor of U.S. Bank, Emerald Ridge’s Motion is
denied.

C. Commercial Reasonableness

The Court need not address the parties’ arguments about the commercial
reasonableness of the HOA foreclosure sale, because the argument is an alternative
equitable ground to quiet title, and the Court has already established a sufficient ground
— that U.S. Bank preserved its First DOT by paying the superpriority portion of the lien.

D. Whether SFR is a bona fide purchaser for value

Finally, SFR argues that even if there was a problem with the HOA foreclosure, its
interest in the Property is not affected because of the conclusive recitations in the

foreclosure deed and because it is a bona fide purchaser for value. (ECF No. 38 at 6-8.)
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SFR’s first argument, that the conclusive recitations in the deed protect it, is foreclosed
by Shadow Wood, 366 P.3d at 1111. To show that it is a bona fide purchaser SFR must
show that it purchased the Property in good faith, for value, and without notice of a
competing or superior interest in the same property. Berge v. Fredericks, 591 P.2d 246,
247 (Nev. 1979).

U.S Bank argues that SFR cannot show that it purchased the Property without
notice of a competing interest because it was aware of the First DOT. (ECF No. 44 at
13.) SFR responds that pursuant to SFR Invs., 334 P.3d 408, a first deed of trust is
extinguished in an HOA foreclosure sale that complies with NRS 116, and therefore
there was not competing or superior interest when it purchased the Property. (ECF No.
50 at 11-12.) U.S. Bank replies that SFR purchased the Property before SFR Invs. was
decided, and, in any event, NRS 116 is facially unconstitutional under the due process
clause. (ECF No. 44 at 13.)

The parties’ dispute thus turns on a question that the Ninth Circuit recently
decided and may reconsider en banc. On August 12, 2016, the Ninth Circuit Court of
Appeals, in a 2-1 panel decision, found that NRS Chapter 116’s notice provisions as
applied to non-judicial foreclosure of an HOA lien before the 2015 amendment to be
facially unconstitutional. Bourne Valley Court Trust v. Wells Fargo Bank, NA, No. 15-
15233, 2016 WL 4254983 (9th Cir. Aug. 12, 2016). The Bourne Valley decision has an
impact on this case.

Accordingly, the Court finds that it is appropriate to defer ruling on the remaining
issues by denying the remainder of the U.S. Bank and SRF’s motions without prejudice

and sua sponte imposing a temporary stay until the mandate is issued in Bourne Valley.*

A district court has discretionag/ power to stay proceedings in its own court.
Landis v. N. Am. Co., 299 U.S. 248, 254-55 (1936); see also Lockyer v. Mirant Corp.,
398 F.3d 1098, 1109 (9th Cir. 2005). “A trial court may, with propriety, find it is efficient
for its own docket and the fairest course for the parties to enter a stay of an action before
it, pending resolution of independent proceedings which bear upon the case.” Leyva v.
Certified Grocers of Cal., Ltd., 593 F.2d 857, 863 (9th Cir. 197 2 “When considering a
motion to stay, the district court should consider three factors: (1) potential prejudice to
the non-moving party; (2) hardship and inequity to the moving party if the action is not
stayed; and (3) the judicial resources that would be saved by avoiding duplicative
(fn. cont...)
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V. CONCLUSION

The Court notes that the parties made several arguments and cited to several
cases not discussed above. The Court has reviewed these arguments and cases and
determines that they do not warrant discussion as they do not affect the outcome of the
parties’ motions.

It is hereby ordered that Plaintiff's Motion for Summary Judgment (ECF No. 40) is
granted insofar as it requests a declaration that U.S. Bank paid the 9 month superpriority
portion of the HOA lien on the Property (Plaintiff’s fifth prayer for relief). The Motion is
denied without prejudice in all other respects.

It is further ordered that Defendant SFR’s Motion for Summary Judgment (ECF
No. 38) is denied. The denial is without prejudice as to the issues that may be affected
by Bourne Valley.

It is further ordered that Defendant Emerald Ridge’s Motion for Summary
Judgment (ECF No. 39) is denied. Because Emerald Ridge seeks summary judgement
only in relation to U.S Bank’s request for declaratory relief, which the Court granted, its
Motion is not affected by Bourne Valley.

It is further ordered that this action is temporarily stayed. Upon the Ninth Circuit’s
issuance of the mandate in Bourne Valley, any party may move to lift the stay. Until that

time, all proceedings in this action are stayed.

DATED THIS 30™ day of September 2016.

MIRANDA M. DU
UNITED STATES DISTRICT JUDGE

(...fn. cont.)

litigation if the cases are in fact consolidated.” Pate v Depuy Orthopaedics, Inc., No.
2:12-cv-01168-MMD-CWH, 2012 WL 3532780, at *2 (D. Nev. Au% 4, 2012 quotlng
Rivers v. Walt Disney Co., 980 F. Supp. 1358, 1360 (CD Cal. 1997)) (mternal quotation
marks omitted). See also Dependable H/ghway Exp., Inc. v. Navigators Ins. Co., 498
F.3d 1059, 1067 (9th Cir. 2007).
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DIANA S. EBRON, EsQ.

Nevada Bar No. 10580

E-mail: diana@kgelegal.com
JACQUELINE A. GILBERT, ESQ.
Nevada Bar No. 10593

E-mail: jackie@kgelegal.com
KAREN L. HANKS, ESQ.

Nevada Bar No. 9578

E-mail: karen@kgelegal.com

KIM GILBERT EBRON

7625 Dean Martin Drive, Suite 110
Las Vegas, Nevada 89139
Telephone: (702) 485-3300
Facsimile: (702) 485-3301
Attorneys for SFR Investments Pool 1, LLC

DISTRICT COURT

CLARK COUNTY, NEVADA

ALESSI & KOENIG, LLC,

Plaintiff,
VS.

STACY MOORE, an individual, MAGNOLIA
GOTERAM an individual; KRISTIN
JORDAL, AS TRUSTEE FOR THE JBWNO
REVOCABLE LIVING TRUST, a trust; U.S.
BANK, N.A., a national banking association,
NATIONSTAR MORTGAGE, LLC, a foreign
limited liability company, REPUBLIC
SILVER STATE DISPOSAL, INC., DBA
REPUBLIC SERVICES, a domestic
government entity; DOE INDIVIDUALS I
through X, inclusive; and ROE CORPORIONS
XI through XX inclusive.

Defendants.

US.BANK, N.A.,

Counterclaimant,
VS.

ALESSI & KOENIG, LLC, a Nevada limited
liability company,

Counter-Defendant.

U.S. BANK, N.A,,

Third Party Plaintiff,
Vs.

SFR INVESTMENTS POOL 1, LLC, a
Nevada limited liability company;

Case No.: A-14-705563-C
Dept. No.: XVII

SFR INVESTMENTS POOL 1, LLC’S
OBJECTIONS AND ANSWERS TO
NATIONSTAR MORTGAGE, LLC’S
FIRST SET OF INTERROGATORIES TO
SFR INVESTMENTS POOL 1, LLC

-1-
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KIM GILBERT EBRON
7625 DEAN MARTIN DRIVE, SUITE 110

LAS VEGAS, NEVADA 89139

(702) 485-3300 FAX (702) 485-3301
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INDIVIDUAL DOES I through X, inclusive;
and ROE CORPORATIONS I through X,
inclusive.

Third Party Defendants.
SFR INVESTMENTS POOL 1, LLC, a
Nevada limited liability company,

Third-Party Counterclaimant/ Cross-Claimant,
VS.

U.S. BANK, N.A.; NATIONSTAR
MORTGAGE, LLC, a foreign limited liability
company; KRISTIN JORDAL, AS TRUSTEE
FOR THE JBWNO REVOCABLE LIVING
TRUST, a trust; STACY MOORE, an
individual; and MAGNOLIA GOTERA, an
individual,

Counter-Defendant/Cross Defendants.

SFR INVESTMENTS POOL 1, LLC (“SFR”), by and through its counsel, the law firm
of Kim Gilbert Ebron, hereby answers to NATIONSTAR MORTGAGE, LLC’s (the “Bank”)
first set of interrogatories as follows:

PRELIMINARY STATEMENT

These responses are based solely on information presently known to SFR. Further
discovery may lead to additions to, changes in, or modifications of these responses.
Accordingly, these responses are being given without prejudice to SFR’s right to produce
subsequent discovery evidence and to introduce the same at trial.

REQUESTS FOR ADMISSION

INTERROGATORY NO. 1:

Identify any person providing substantive information to respond to SFR
INVESTMENTS POOL 1, LLC’s First Set of Requests for Production and/or these
Interrogatories, including name, address, phone number, and identification of the requests with
which the person assisted.

ANSWER TO INTERROGATORY NO. 1:

Christopher Hardin, manager of SFR Investments Pool 1, LLC with an address of 5030
Paradise Road, #B-214, Las Vegas, NV 89119 and a telephone number of (702) 998-9918.

-0
JA_0534
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INTERROGATORY NO. 2:

Provide a summary of Your business purposes, if any. Your response should identify,
inter alia, what Your business does to generate revenue, income, and profit; how Your business
does it; and whether You perform any services other than purchasing real estate.

ANSWER TO INTERROGATORY NO. 2:

Objection, this information is not relevant to the subject matter involved in the pending
action and is not reasonably calculated to lead to the discovery of admissible evidence. Further,
this interrogatory seeks confidential and proprietary business information. Subject to and without
waiving said objections, SFR answers: SFR purchases real property and leases and manages said
property.

INTERROGATORY NO. 3:

Identify Your managers, officers, directors, owners, members, trustees, beneficiaries,
and/or employees, if any, and what their role is with You.

ANSWER TO INTERROGATORY NO. 3:

Objection, this interrogatory is not relevant to the subject matter involved in the pending
action and is not reasonably calculated to lead to the discovery of admissible evidence. Further,
this interrogatory seeks confidential and proprietary business information. Subject to and
without waiving said objections, SFR answers: SFR Investments, LLC is the sole member of
SFR Investments Pool 1, LLC. Christopher Hardin is the manager of SFR Investments Pool 1,
LLC. His role is operating SFR Investments Pool 1, LLC.

INTERROGATORY NO. 4:

Identify the sources of your capital from 2010 to present. If you borrow money to operate
your business, identify the lenders/persons that you borrow from, and the terms of the
loan/investment.

ANSWER TO INTERROGATORY NO. 4:

Objection, this interrogatory is not relevant to the subject matter in the pending action nor
is it reasonably calculation to lead to the discovery of admissible evidence. Additionally, this
interrogatory seeks confidential and proprietary business information.
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INTERROGATORY NO. §:

State in details all Facts that support Your contention that U.S. Bank’s security interest
in the Property was extinguished by the HOA foreclosure sale.

ANSWER TO INTERROGATORY NO. §:

Objection, this interrogatory seeks a contention relating to and/or regarding a fact or
application of law to fact and cannot be adequately answered until discovery has been
completed. It has long been established that answers to contention interrogatories should be
deferred until discovery has been completed. See In re Convergent Technologies Sec. Litig., 108
F.R.D. 328 (N.D. Cal. 1985); Mid-America Facilities, Inc. v. Argonaut Ins. Co., 78 F.R.D. 497
(E.D. Wis. 1978). Subject to and without waiving said objection, SFR answers: NRS 116, and
as clarified by SFR Investments Pool 1, LLC v. U.S. Bank, 334 P.3d 408 (Nev. 2014), an
association foreclosure sale on unpaid assessments, which contains super-priority amounts
extinguishes a first deed of trust. See also the notices relating to the HOA Foreclosure Sale and
the Trustee’s Deed Upon Sale.

INTERROGATORY NO. 6:

State in detail all Facts that support Your contention that the HOA Foreclosure Sale was
properly noticed.

ANSWER TO INTERROGATORY NO. 6:

Objection, this interrogatory seeks a contention relating to and/or regarding a fact or
application of law to fact and cannot be adequately answered until discovery has been
completed. It has long been established that answers to contention interrogatories should be
deferred until discovery has been completed. See In re Convergent Technologies Sec. Litig., 108
F.R.D. 328 (N.D. Cal. 1985); Mid-America Facilities, Inc. v. Argonaut Ins. Co., 78 F.R.D. 497
(E.D. Wis. 1978). This interrogatory calls for a legal conclusion. Additionally, this interrogatory
is vague and ambiguous as to the phrase “properly noticed” making a response impossible
without speculation. This interrogatory also seeks information outside of SFR’s possession or
control. Subject to and without waiving said objections, SFR answers: Prior to the sale, SFR
had no knowledge or control regarding correspondence between the HOA, the HOA Trustee, and
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the Bank, but it is recited in the Trustee’s Deed Upon Sale that all requirements of law regarding
the mailing of copies of notices and the posting and publication of copies of the Notice of Sale
have been complied with. Also, these notices were recorded.

INTERROGATORY NO. 7:

State in detail all Facts that support Your contention that the HOA Foreclosure Sale was
properly conducted.
ANSWER TO INTERROGATORY NO. 7:

Objection, this interrogatory seeks a contention relating to and/or regarding a fact or
application of law to fact and cannot be adequately answered until discovery has been
completed. It has long been established that answers to contention interrogatories should be
deferred until discovery has been completed. See In re Convergent Technologies Sec. Litig., 108
F.R.D. 328 (N.D. Cal. 1985); Mid-America Facilities, Inc. v. Argonaut Ins. Co., 78 F.R.D. 497
(E.D. Wis. 1978). This interrogatory calls for a legal conclusion. Additionally, this interrogatory
is vague and ambiguous as to the phrase “properly conducted” making a response impossible
without speculation. This interrogatory also seeks information outside of SFR’s possession or
control. Subject to and without waiving said objections, SFR answers: Prior to the sale, SFR
had no knowledge or control regarding correspondence between the HOA, the HOA Trustee, and
the Bank, but it is recited in the Trustee’s Deed Upon Sale that all requirements of law regarding
the mailing of copies of notices and the posting and publication of copies of the Notice of Sale
have been complied with. Also, these notices were recorded.

INTERROGATORY NO. 8:

State in detail all Facts that relate to any offer of tender made by Nationstar, U.S. Bank
or by any other entity in connection with the Property.

ANSWER TO INTERROGATORY NO. 8:

Objection, this request is overly broad and unduly burdensome in that it seeks
information outside of SFR’s possession and control. Additionally, this request is vague and
ambiguous as to the terms “relate to” and “tender” making a response impossible without
speculation. This interrogatory also calls for a legal conclusion as to the term tender. Subject to
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and without waiving said objections, SFR answers: SFR does not have any information in its
possession responsive to this request.

INTERROGATORY NO. 9:

Provide a summary of the funds or resources You have expended in regard to the
Property, including listing the date of each expenditure, the amount, and the reason for your
expenditure.

ANSWER TO INTERROGATORY NO. 9:

Objection, this interrogatory is vague and ambiguous as to the meaning of the term
“resources” making a response impossible without speculation. This interrogatory is also
compound. Further, to the extent this interrogatory seeks post-sale information, this interrogatory
seeks information that is neither relevant nor likely to lead to the discovery of admissible
evidence.

INTERROGATORY NO. 10:

Provide a summary of any rent or other income received by You related to the Property,
including the date any income was received, the amount of the income, and the source of the
income.

ANSWER TO INTERROGATORY NO. 10:

Objection, this interrogatory is vague and ambiguous as to the meaning of the term “other
income” making a response impossible without speculation. This interrogatory is also
compound. Further, to the extent this interrogatory seeks post-sale information, this interrogatory
seeks information that is neither relevant nor likely to lead to the discovery of admissible
evidence. Additionally, this interrogatory seeks confidential and proprietary business
information.

INTERROGATORY NO. 11:

State whether the Property has been inhabited, and if so, Identify the following
information:

(a) by whom the Property is inhabited,

(b) the terms of any rental agreement or lease by any inhabitant, including
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(1) the date the agreement or lease began,
(i1) when it expires,

(iii))  the amount of rent paid, and

(iv)  how often the rent it paid.

ANSWER TO INTERROGATORY NO. 11:

Objection, to the extent this interrogatory seeks post-sale information, this interrogatory
is not relevant to the subject matter involved in the pending action and is not reasonably
calculated to lead to the discovery of admissible evidence. This interrogatory is also compound.
Further, this interrogatory seeks confidential and proprietary business information.

INTERROGATORY NO. 12:

State and/or Identify the following with regard to the value of the Property at the time of
the HOA Foreclosure Sale:

(a) State in detail Your understanding of the fair market value of the Property;

(b) Identify the principal and material documents You relied on to support Your fair
market value calculation;

(c) State in detail whether You, or anyone acting on Your behalf, made a fair market
value calculation in connection with the HOA foreclosure sale; and

(d) Identify the Person(s) with personal knowledge of Your responses to 14 (a)-(c).

ANSWER TO INTERROGATORY NO. 12:

Objection, this interrogatory is vague and ambiguous as to the term “fair market value”
making a response impossible without speculation. Additionally, the term “fair market value”
requires expert analysis and opinion. This interrogatory is also compound. Moreover, this
interrogatory also seeks information that is not relevant to the subject matter involved in the
pending action and is not reasonably calculated to lead to the discovery of admissible evidence.

INTERROGATORY NO. 13:

If You contend that Nationstar or U.S. Bank had actual and constructive knowledge of
any assessments or costs allegedly owed to the HOA related to the Property prior to the HOA
Foreclosure Sale, state all Facts that support such contention.
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ANSWER TO INTERROGATORY NO. 13:

Objection, this interrogatory seeks a contention relating to and/or regarding a fact or
application of law to fact and cannot be adequately answered until discovery has been
completed. It has long been established that answers to contention interrogatories should be
deferred until discovery has been completed. See In re Convergent Technologies Sec. Litig., 108
F.R.D. 328 (N.D. Cal. 1985); Mid-America Facilities, Inc. v. Argonaut Ins. Co., 78 F.R.D. 497
(E.D. Wis. 1978). This interrogatory also seeks information outside of SFR’s possession or
control. Subject to and without waiving said objections, SFR answers: Prior to the sale, SFR
had no knowledge or control regarding correspondence between the HOA, the HOA Trustee,
and the Bank, but it is recited in the recorded Trustee’s Deed Upon Sale that all requirements of
law regarding the mailing of copies of notices and the posting and publication of copies of the
Notice of Sale have been complied with. Also, the notices were recorded.

INTERROGATORY NO. 14:

Identify all communications between You and the HOA concerning the Property, whether
verbal or in writing, including the date of the communication, the parties to the communication,
and the substance of the communication.

ANSWER TO INTERROGATORY NO. 14:

Objection, this interrogatory is overly broad and unduly burdensome as it is not
reasonably limited in time or scope. This interrogatory also is compound. To the extent this
interrogatory seeks post-sale communications, those communications are not relevant or
reasonably likely to lead to the discovery of admissible evidence. Subject to and without waiving
said objection SFR answers: SFR does not recall any pre-sale communications responsive to this
request.

INTERROGATORY NO. 15:

Identify all communications between You and the HOA Trustee concerning the
Property, whether verbal or in writing, including the date of the communication, the parties to

the communication, and the substance of the communication.
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ANSWER TO INTERROGATORY NO. 15:

Objection, this interrogatory is overly broad and unduly burdensome as it is not
reasonably limited in time or scope. This interrogatory also is compound. To the extent this
interrogatory seeks post-sale communications, those communications are not relevant or
reasonably likely to lead to the discovery of admissible evidence. Subject to and without waiving
said objection SFR answers: January 7, 2014, E-mail from George Bates to Chris Hardin (Alessi
to SFR), with a list of properties going to sale on January 8, 2014.

INTERROGATORY NO. 16:

If you contend that You were a bona fide purchaser of the Property, state all Facts that
support such a contention.

ANSWER TO INTERROGATORY NO. 16:

Objection, this interrogatory seeks a contention relating to and/or regarding a fact or
application of law to fact and cannot be adequately answered until discovery has been
completed. It has long been established that answers to contention interrogatories should be
deferred until discovery has been completed. See In re Convergent Technologies Sec. Litig., 108
F.R.D. 328 (N.D. Cal. 1985); Mid-America Facilities, Inc. v. Argonaut Ins. Co., 78 F.R.D. 497
(E.D. Wis. 1978). Subject to and without waiving said objections, SFR answers: SFR attended
a publicly, noticed and advertised foreclosure auction. SFR made the highest bid paying
$59,000.00 for the Property, plus a transfer tax, and a recording fee. Prior to purchasing the
Property, no documents were recorded that would indicate that the super priority portion of the
Association’s lien had been paid or that any disputes existed with regards to the Property or the
HOA Foreclosure Sale, including but not limited to, the recordation of a lis pendens against the
Property. SFR purchased the Property with no knowledge of any competing superior interest in
the Property. After reviewing its file with due diligence, with the exception of the email
regarding properties scheduled for sale on a specific date, SFR does not recall having any pre-
sale communications with any entity, including but not limited to, the HOA, the HOA Trustee,
or the Bank—including the Bank’s predecessor(s) in interest—regarding the Property, the HOA
Foreclosure Sale, or attempts by any entity to pay the HOA lien, if any such attempts actually
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occurred. SFR also had no knowledge of any pre-sale disputes between the HOA, the HOA
Trustee, the Bank, including the Bank’s predecessor(s) in interest, or any other entity, to the
extent the Bank or any other entity is alleging such disputes took place. SFR had no reason to
doubt the recitals in the Trustee’s Deed Upon Sale regarding, among other things, that a default
had occurred and that the proper notices had been provided by the HOA, by and through the
HOA Trustee. Neither SFR nor its manager, has any relationship or interest in the HOA,
outside of attending auctions, bidding, and occasionally, purchasing properties at publicly-held
auctions and owning property within the HOA. Neither SFR nor its manager, has any
relationship or interest in the HOA Trustee, outside of attending auctions, bidding, and
occasionally, purchasing properties at publicly-held auctions. SFR reserves the right to
supplement this response as may be necessary.

INTERROGATORY NO. 17:

Identify any research You performed prior to the HOA Foreclosure Sale to determine the
value of the Property, all steps performed as part of that research, any Documents You created
as a result of that research, and the present location of those Documents.

ANSWER TO INTERROGATORY NO. 17:

Objection, this interrogatory is overly broad and unduly burdensome in that it is not
reasonably limited in time or scope. Additionally, this interrogatory is vague and ambiguous as
to the terms “research” and “value” making a response impossible without speculation. Also,
this interrogatory is compound. SFR further objects that the requested information is not
relevant to the subject matter involved in the pending action and is not reasonably calculated to
lead to the discovery of admissible evidence. Subject to and without waiving said objections,
SFR does not have any information in its possession responsive to your request.

INTERROGATORY NO. 18:

With regard to the HOA Foreclosure Sale, please state the following:

(a) Describe how You learned of the HOA Foreclosure Sale;

(b) State whether HOA or anyone at Alessi & Koenig, LLC told You of the opening bid
price prior to the HOA Foreclosure Sale:
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(c) Identify the opening bid price at the HOA Foreclosure Sale;

(d) Identify the bidders at the HOA Foreclosure Sale;

(e) Identify the amounts bid at the HOA Foreclosure Sale;

(f) Describe the method of calculating the bid price at the HOA Foreclosure Sale; and

ANSWER TO INTERROGATORY NO. 18:

Objection, this interrogatory is overbroad and unduly burdensome in that it requests
information outside of SFR’s possession or control. This interrogatory is also compound.
Subject to and without waiving said objection, SFR answers:

(a)  Objection, this interrogatory is vague and ambiguous as to the term “learned”
making a response impossible without speculation. Subject to and without waving said
objection, SFR answers: After reviewing its file with due diligence, SFR cannot specifically
recall how it learned about this specific sale, but SFR generally learned about the foreclosure
sales through reviewing Nevada Legal News and Foreclosure Radar websites.

(b) No.

(c) SFR does not specifically recall the opening bid price at the HOA Foreclosure
Sale.

(d) Other than the fact that SFR has never attended a sale where there was only one
qualified bidder in attendance, SFR cannot specifically recall who or how many other bidders
were present at the HOA Foreclosure Sale.

(e) SFR cannot specifically recall the amounts bid at the HOA Foreclosure Sale.

® Objection, this request is not relevant to the subject matter involved in the

pending action and is not reasonably calculated to lead to the discovery of
admissible evidence. Further, it requests confidential and proprietary business
information.

INTERROGATORY NO. 19:

Identify each person or entity that requested notice of the HOA Foreclosure Sale,
including the notice of default or notice of sale in connection therewith, including but not
limited to pursuant to Nevada Revised Statute 107.090, 116.3116, and/or NRS 116.311635.
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ANSWER TO INTERROGATORY NO. 19:

Objection, this interrogatory is overly broad and unduly burdensome in that it requests
information outside of SFR’s possession or control. Further, this interrogatory is overly broad
and unduly burdensome as the phrase “each person or entity” is not reasonably limited in scope.
Subject to and without waiving said objections, SFR responds: After a review of its file with due
diligence, SFR does not have any presale information in its possession responsive to this request.

INTERROGATORY NO. 20:

State in details all Facts that relate to any request for notice for the HOA Foreclosure
Sale, including the notice of default or notice of sale in connection therewith, including but not
limited to pursuant to Nevada Revised Statute 107.090, 116.3116, and/or NRS 116.311635.
ANSWER TO INTERROGATORY NO. 20:

Objection, this interrogatory is overly broad and unduly burdensome in that it requests
information outside of SFR’s possession or control. Further, this interrogatory is overly broad
and unduly burdensome as the phrase “each person or entity” is not reasonably limited in scope.
Subject to and without waiving said objections, SFR responds: After a review of its file with due
diligence, SFR does not have any presale information in its possession responsive to this request.

DATED this 1st day of June, 2018.
KIM GILBERT EBRON

/s/ Diana S. Ebron

Diana S. Ebron, Esq.

Nevada Bar No. 10580

Jacqueline A. Gilbert, Esq.

Nevada Bar No. 10593

Karen L. Hanks, Esq.

Nevada Bar No. 9578

7625 Dean Martin Drive, Suite 110

Las Vegas, Nevada 89139

Attorneys for SFR Investments Pool 1, LLC
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VERIFICATION

I, Christopher Hardin, hereby declare that I have read the foregoing Answers to
Interrogatories, and further declare that the responses contained therein are true and correct.
I hereby declare under penalty of perjury that the foregoing is true and correct.

DATED this 1st day of June, 2018.

/s/Christopher Hardin

Christopher Hardin, on behalf of
SFR Investments Pool 1, LLC
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this Ist day of June, 2018, pursuant to NRCP 5(b), I
served via the Eighth Judicial District Court electronic filing system the foregoing document
entitted SFR INVESTMENTS POOL 1, LLC’S OBJECTIONS AND ANSWERS TO
NATIONSTAR MORTGAGE, LLC’S FIRST SET OF INTERROGATORIES TO SFR

INVESTMENTS POOL 1, LLC to the following parties:

Akerman LLP AkermanL AS@akerman.com
Melanie Morgan melanie.morgan@akerman.com
Donna Wittig donna.wittig@akerman.com
Douglas D. Gerrard dgerrard@gerrard-cox.com
Frederick J. Biedermann fbiedermann(@gerrard-cox.com
A&K eserve eserve@alessikoenig.com
Kaytlyn Johnson kjohnson@gerrard-cox.com
Sarah Greenberg Davis sgreenberg@wrightlegal.net
Esther Medellin emedellin@gerrard-cox.com

/s/ Tomas Valerio

an employee of KIM GILBERT EBRON
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CLARK COUNTY, NEVADA
ALESSI & KOENI G LLC,

Pl aintiff,

Case No. A-14-705563-C
Dept. No. XVI|
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NATI ONSTAR MORTGAGE, LLC, a
foreign limted liability
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governnent entity; et al.,
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TH RD- PARTY CLAIM
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DEPCSI TI ON OF
30(B) (6) REPRESENTATI VE FOR ALESSI & KOENIG L.L.C
DAVI D ALESSI
HENDERSQN, NEVADA
VEEDNESDAY, MAY 16, 2018

VERI TEXT LEGAL SOLUTI ONS
(800) 567- 8658

REPORTED BY: CYNTH A K. DuRI VAGE, CCR No. 451
JOB NO.: 2908059

Veritext Lega Solutions

800-567-8658 973-410-4040
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1 Have you seen this document before?

2 A. Yes | have and | am prepared to testify

3 on all the matters contained within it.

4 Q. Allright. Very good.

5 | notice today you're not represented by

6 counsel, athough | understand you are an attorney,

7 correct?

8 A. I'macCdiforniaattorney, correct.

9 Q. Allright. | believe, if I'm not mistaken,
10 Aless & Koenig, LLC isthe named plaintiff in this
11 litigation.

11 18/14 12 Do you know if they're represented by
12 BB Alessi & Koenig multiple pages 55 13 counsel in this matter?
- of fees and costs 14 A. No. Aless Koenig filed Chapter 7in
CC  Appraisa Of Real Property 56 15 December of 2016. So Shelly Krohn isthe trustee.
14 o _ _ 16 Janette Pearson isthe trustee's attorney.
5 DD o gif;davut of David Aless, 58 17 Q. Butyou'e heretoday asthe 30(b)(6)
16 18 designeefor Alessi & Koenig, are you not?
17 19 A. Yes
18 QUESTIONS WITNESS INSTRUCTED NOT TO ANSWER: 20 Q. How much time did you spend preparing for
19 (NONE) ) - o .
20 21 this deposition, perhaps reviewing the collection
21 22 file?
gg 'NFORMAT'Ol\’:'OTNOEBESUPP'—'ED: 23 A. Asldoinall my depositions, | contacted
2u ( ) 24 Jona, J-o-n-a, LePoma, L-e-P-0-m-a, on my way to the
25 25 deposition, and we went over both files, the depo |
Page 7 Page 9
1 DAVID ALESS, 1 just took and this one.

2 having first been duly sworn to testify to the truth,
3 the whole truth, and nothing but the truth, was
4 examined and testified as follows:
5
6 EXAMINATION
7 BY MR. MILNE:
8 Q. David, my nameis Gary Milne. | represent
9 Nationstar Mortgage in this litigation.
10 | know immediately prior to today's
11 deposition, your deposition was taken in another
12 matter herein this office.
13 At that time, were any admonitions
14 provided, or you've probably done hundreds, if not
15 thousands of these?
16 A. That'scorrect, | have, and there's no need
17 for any admonitions. We can just jump right in.

18 Q. Allright. Thank you.

19 Let me hand you what we're going to mark as
20 Defendant's Exhibit A.

21 (Exhibit A was marked for

22 identification by the reporter.)

23 BY MR. MILNE:
24 Q. David, you havein front of you what we've
25 marked as Exhibit A to your deposition.

2 It doesn't take me long at this point. |
3 probably spent five or ten minutes on it.
4 Q. Didyoutak to anyone besidesthe
5 individual identified?
6 A. No.
7 Q. Doyouknow how itisthat Alessi & Koenig
8 got involved with this HOA foreclosure sale?
9 A. Wewould have been hired by the homeowners
10 association.
11 Q. | believe, if I'm recalling correctly,
12 Shadow Mountain Ranch Community Association?
13 A. Shadow Mountain, yes.
14 So generdly, there's aretainer between
15 our firm and the association or the board by way of a
16 motion at a properly quorumed HOA board meeting would
17 hireus.
18 Our main point of contact, though, isthe
19 HOA management company. It's usually not the board
20 or the HOA itsalf.
21 Q. Would you happen to know whether isthe
22 first matter you've handled for Shadow Mountain?
23 Were there others? Do you have any idea?
24  A. For Shadow Mountain, | don't know.
25 Q. Doyou know who the management company was?

3 (Pages6 - 9)
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Page 10
1 A. | don't know.

2 Q. But most of your contact in terms of the

3 coallection process would be through the management

4 company on behalf of the HOA, correct?

5 A. Usudly, yes.

6 Q. Do you know anything about the homeowner,

7 Magnolia Gotera?

8 A. No

9 Q. Any communications through your office with
10 her that you saw upon your review of thefile?
11 A. Notthat | know of.
12 If | had the status report, which | believe
13 was produced in our document production, that would
14 help assist me.
15 Generally, communication with the homeowney
16 would be noted in the status report.

17
18 you, then.
19 Madam Court Reporter, | don't know if

20 you've got specific colors for your exhibit stickers
21 you're wanting to use.

MR. MILNE: Why don't we go ahead and hand 17 Koenig do anything in terms of making sure they had

Page 12
1 the homeowner, payments received or payments made.

2 Q. Based upon anything here or, again,
3 anything you may have seen in reviewing thefile, do
4 you know whether or not Magnolia Gotera lived in this
5 property or whether it was arenta property or any
6 understanding one way or the other?
7  A. |don't have any understanding one way or
8 the other of that.
9 Q. Atsomepoint, did Alessi & Koenig cometo
10 understand that she didn't live there?
11  A. Fromthe documentsthat | have in front of
12 me, | cannot answer that question. Perhapsif | saw
13 the mailings, if there was an offsite address. But |
14 don't see anything in the file so far to indicate
15 that.
16 Q. DoesAlessi & Koenig-- or, did Aless &

18 current mailing information for the homeowner?
19 MR. MARTINEZ: Objection, form.

20 THE WITNESS: Wedid review the public
21 recordsto ascertain current addresses.

22 (Exhibit B was marked for 22 BY MR. MILNE:
23 identification by the reporter.) 23 Q. Beyond that, any other research?
24 BY MR. MILNE: 24  A. No, not that | can think of.
25 Q. David, you haveinfront of youwhat we've |25 Q. Andif amailing came back, would any
Page 11 Page 13
1 marked as Exhibit B, which | believe may be that 1 inquiry, either with the management company or the
2 status report, if 1'm using the language correctly -- 2 HOA, be made?
3 A Yes 3 A. Generadly, any updates to mailing addresses
4 Q. --that you referenced. 4 or offsite addresses are reflected on the ledger.
5 A. Yes And so, to answer your question, it 5 Generally, we would obtain an updated
6 looks like we did make contact with the homeowner on 6 accounting ledger when we take the next step in the
7 October 12th, 2009. There's an entry in the status 7 foreclosure process.
8 report to that effect. And it also says: 8 | see several entries here where we
9 " Spoke with homeowner, payment 9 requested an updated accounting ledger.
10 forthcoming." 10 So in that way, we are updating our
11 Q. Tel mealittle bit about this Exhibit B, 11 records.
12 how it's prepared or was prepared. 12 (Exhibit C was marked for
13 I'm going to assume it's by whoever does 13 identification by the reporter.)
14 anything substantive with the file. There'sa 14 BY MR. MILNE:
15 computer entry made asto what wasdoneandwhenand |15 Q. David, I've handed you what we've marked as
16 adescription and so forth. 16 Exhibit C to your deposition. It'sadeed of trust
17 A. Yes 17 recorded on November 21st, 2005.
18 Q. Isthat how it's generated? 18 Did you see this upon your review of the
19  A. Theseentries are done by employees of the 19 collection file?
20 law firm. 20 A. Ididnot.
21 Q. Aless & Koenig? 21 Q. Isittypical to obtain acopy of the deed
22  A. Of Alessi & Koenig, yes. And they're meant 22 of trust in the process of foreclosing an HOA's lien?

23 to capture al of the pertinent, relevant events on a
24 foreclosurefile, such as the recording of the

25 various notices, communications with the bank and/or

23  A. ldontknow if it'stypical or atypical.
24 We oftentimes do either review it online -- | can't
25 say that it'stypical for usto print it out and scan

4 (Pages 10 - 13)

Veritext Lega Solutions

800-567-8658

J3026-4040



Page 14 Page 16

1 itinto thefile, athough | have seen it on a number 1 asuper-priority lien?

2 of occasions. 2 MR. MARTINEZ: Objection, form.

3 Q. And!'l represent to you that the 3 THE WITNESS: The words "super-priority

4 documents we obtained from the Dropbox did include a 4 lien" are not on this document. It just has atotal

5 copy of the deed of trust. 1 don't know whether it 5 amount due. So there would be no way for a person

6 was this exact one, exact copy, in other words, this 6 reading the document to ascertain a super-priority

7 copy might have been obtained somewhere else, but one 7 amount.

8 was seenin the collection file. 8 BY MR. MILNE:

9 But be that asit may, why would Alessi & 9 Q. Therecording dateis, | don't know, looks
10 Koenig want to have a copy of the deed of trust in 10 to be about three weeks after the date the notice of
11 the collection file? 11 lien was signed.

12 MR. MARTINEZ: Objection, form. 12 Isthat typical, or isthere any
13 THE WITNESS: We would place the -- to 13 requirement by the statute, as you understand it?
14 obtain information as to who to mail the notices to 14 MR. MARTINEZ: Objection, form.
15 aswell asthe amount owed on the property. 15 THE WITNESS: There's no requirement by the
16 BY MR. MILNE: 16 statute, as| understand it.
17 Q. Anything else? 17 (Exhibit E was marked for
18 A. Notthat | can think of. 18 identification by the reporter.)
19 We would aso be looking for assignments of 19 BY MR. MILNE:
20 the deed of trust. All of thisis done to ensure 20 Q. David, Exhibit E istwo letters sent to
21 that we mail the noticesto the right parties. 21 Magnolia Gotera, both dated April 15, 2008, one with
22 (Exhibit D was marked for 22 an addressin Las Vegas, which | think isthe
23 identification by the reporter.) 23 property address, and the other isto Salinas,
24 THE WITNESS: Exhibit D isacopy of a 24 Cdlifornia.
25 notice of delinquent assessment lien recorded 25 What isthis letter?
Page 15 Page 17

1 May 7th, 2008. 1 A. Thisisalien cover letter. With this

2 BY MR. MILNE: 2 letter, the notice of delinquent assessment lien

3 Q. Inoticeinlooking at Exhibit D, David, 3 would have been enclosed. It'sinforming the

4 that in the first paragraph for recorded information 4 delinquent homeowner that there's a past-due balance

5 asto the CC&Rs, the word "pending"” isindicated 5 due and the date that it's due.

6 there. 6 Q. Canyoutel from the-- what did you call

7 Do you know how or why that is? 7 Exhibit B, status report or status record, whether or

8 A. ldont. 8 not Exhibit E came back, was delivered, anything

9 Q. Thetotal amount dueis $957, and the 9 about the success of this mailing?

10 notice purportsto break that amount down into 10 A. Wadll, you can see on the second entry,

11 collection and attorney's fees as well as collection 11 April 11th, 2008, that the lien recordation was sent
12 codts, late fees, et cetera. 12 viaregular certified mail. This Exhibit E is a copy
13 Would | be correct in understanding, after 13 of that mailing with the certified mail number.

14 | subtract out the collection and attorney's fees and 14 Y ou can see the certified mail number on

15 the collection costs and |ate fees, the balance would 15 the document.

16 be the assessments that are delinquent? 16 Q. Sure. Andthedates, April 11 onthe

17 MR. MARTINEZ: Object to form. 17 report and April 15 on the Exhibit E itself, any

18 THE WITNESS: Aswell asthe management 18 understanding as to why those are off by four days?
19 company intent to lien fee and the management company | 19 MR. MARTINEZ: Objection, form.

20 audit fee. 20 THE WITNESS: | don't think that they're
21 BY MR. MILNE: 21 off.

22 Q. Anybody who received this notice of 22 | would imagine that the lien might have

23 delinquent assessment lien, Exhibit D, upon looking 23 been drafted. The entriesin the status report are
24 at it, would they be able to determine whether or not 24 on or about dates, so it just may not -- the legal

25 the HOA was seeking to foreclose what we now know as | 25 assistant wasin the process of mailing the lien out
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1 and part of that process was entering the event in

2 the status report.
3 (Exhibit F was marked for
4 identification by the reporter.)
5 BY MR. MILNE:
6 Q. David, you havein front of you what we've
7 marked as Exhibit F to your deposition, atrustee
8 sadeguarantee for North American Title Company,
9 effective July 23, 2008.
10 Why isthisin Alessi & Koenig's collection
11 file?
12 A. Thisdocument helps us ascertain the
13 encumbrances on the property, who to -- helps us
14 determine who to mail the notice of default to.

15 Q. AndI seeonthethird page of Exhibit F

16 the deed of trust in favor of Countrywide Home Loans
17 isnoted there, correct?

18 A. Yes

19 (Exhibit G was marked for

20 identification by the reporter.)

21 BY MR. MILNE:

22 Q. David, you've been handed Exhibit G. It's

23 anotice of default and election to sell under

24
25

homeowners association lien, and it's actually three
different documents.

Page 20
1 that each of the notices references the same lien.

2 BY MR. MILNE:
3 Q. Thefirst lien that was Exhibit D?
4 A. Correct.
5 Q. Itlookslike, referencing again the status
6 report, Exhibit B, that the June 21, 2008 notice of
7 default isreferenced, asisan April 2009 notice of
8 default, April 14th.
9 A. Itlookslikein parenthesis, it says,
10 "re-recording.” | don't know if there was an issue
11 with the recordings or the mailings of that first
12 notice of default. | don't have enough documentsin
13 front of me.
14 Q. And then, thethird page of Exhibit G, the
15 July 2010 notice of default, again, that also, |
16 think, isreflected in the status report at the
17 bottom of the first page of Exhibit B as June 21st?
18 A. Yes
19 Q. Butyour best recollection or understanding
20 isthat these multiple notices of default wasto
21 prompt the homeowner to pay the delinquent
22 assessment?
23 A. Yes. Goingto foreclosure sae, though,
24 wasthe last resort, especialy thislong ago.
25 At the beginning of the process, we could

Page 19

Thefirst pageis anotice of default
recorded on July 23, 2008. The second pageisa
notice of default recorded on April 30, 2009. And
the third pageis a notice of default recorded on
July 1, 2010.

Asbest as| can tell, the only difference
between the documents is some dollar figures are
different and maybe some other dates, but I'm just
hoping you can maybe help me understand what was the
need for successive notice of default under this one
notice of lien.

MR. MARTINEZ: Objection, form.

13 THE WITNESS: | don't know. It could be
14 that -- | don't know.

15 It does not look like we charged multiple
16 timesfor the notice of default.

17 Thisfileisan old file, it's 2008, 2009,

18 2010. Weredly weren't going to sale. So these
19 notices could have been to try to get the attention
20 of the homeowner ayear |ater because we weren't
21 moving forward to sale on properties at thistime
22 very regularly. And so, just in an effort to shake
23 thetrees, asit were, alittle bit, it doesn't ook

24 like we charged for the notice. | don't seethe

25 mailings for any of the notices. But | would note

© 00N UL WDN PR
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Page 21
1 have certainly recorded a notice of trustee sale and

2 levied more fees on the account.

3 It does look like we might have had a

4 little bit of contact from the homeowner. So we were
5 just trying to close the account out and, like |

6 said, shakethetreesalittle bit.

7 Q. And the notice of default would, in

8 addition to being mailed to the homeowner would also
9 be mailed to alender, correct?

10 A. Correct.

11 (Exhibit H was marked for

12 identification by the reporter.)
13 BY MR. MILNE:

14 Q. David, Exhibit H appears to be another
15 trustee sale guarantee like document. Thistime,
16 instead of it coming from North American Title
17 Company, this one appears to be generated by First
18 American Title Company, effective May 6, 2010.
19 Reason why it didn't go back to North

20 American Title?

21 A. |don'tknow. Weuse multipletitle

22 insurance companies over the years.

23 Q. Andagain, Exhibit H shows the deed of
24 trust in favor of Countrywide, correct?

25 A. Correct.
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Page 22
1 (Exhibit | was marked for

2 identification by the reporter.)

3 BY MR. MILNE:

4 Q. David, Exhibit | isaletter on Alessi &

5 Koenig letterhead, dated September 8, 2010 with a

6 subject line "Rejection of Partial Payments.”

7 I've kind of tried to compare this to the

8 status report, Exhibit B, to get a better

9 understanding of the communications to and from
10 Aless & Koenig and Miles Bauer Bergstrom & Winters
11 whoisidentified on thisletter as the recipient.
12 And it looks like, based upon the status
13 report, that on September 9, 2010, Alessi & Koenig
14 received payoff requests from Miles Bauer Bergstrom &
15 Winters.
16 | didn't see that letter in the collection
17 filein preparation for your deposition. But then, |
18 look at that date, September 9, and compare it to
19 Exhibit I, which isaday earlier, September 8, and |
20 wasalittle confused on the dates.
21 Am | correct in believing and understanding
22 that Exhibit | was received after arequest from
23 Miles Bauer for payoff information, whatever date
24 that letter may have been?
25 MR. MARTINEZ: Objection, form.

Page 24

Q. Buttypicaly in these cases where Alessi &
Koenig has communicated with Miles Bauer, Alessi &
K oenig would receive communication from Miles Bauer
reguesting a super-priority amount, and then, a
letter such as Exhibit | would be generated?

A. No. Exhibit | isan outlier.

Generally, the response would be a demand

that you see on page 2 of Exhibit | with an account
ledger attached to it.
10 Q. Okay.
11 A. l'veonly seenthefirst page of Exhibit |
12 at acouple of depositions.
13 Generally what | would see in response to
14 Miles request for a payoff is a breakdown that you
15 seeon page 2 with an attached account ledger.
16 Q. Page?2 of Exhibit1?
17 A. Yes
18 (Exhibit Jwas marked for
19 identification by the reporter.)
20 BY MR. MILNE:
21 Q. David, Exhibit Jisaletter dated
22 September 30, 2010 from Miles Bauer to Alessi &
23 Koenig; the third page of which includes aMiles
24 Bauer check payable to Alessi & Koenig for $207.
25 Have you seen this document before, or did

© 00N UL WDN PR
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1 THE WITNESS: Not received. Thisletter

2 would have been sent by our office to Miles Bauer,
3 and I'm not surprised that Ryan didn't note the
4 status report or that this document wouldn't be
5 scanned by Ryan into the status report.
6 But I've seen this document at a couple of
7 my severa hundred depositions that Ryan apparently
8 sent out, Ryan Kerbow, K-e-r-b-o-w. | don't know
9 that thisletter is noted on the status report, but
10 you are correct that thisis part of the
11 back-and-forth communication between our office and
12 Miles Bauer reflected in the status report.
13 BY MR. MILNE:
14 Q. Would thisletter ever go out peremptorily
15 or before receipt of communication from Miles Bauer?
16 MR. MARTINEZ: Objection, form.
17 THE WITNESS: No. It would be facilitated
18 by Miles Bauer contacting our office.
19 The document references arejection of a
20 partial payment. | don't see anything in the status
21 report reflecting receipt of a payment by Miles
22 Bauer, however.
23 BY MR. MILNE:
24 Q. Well get there.
25 A. Okay.

Page 25
1 you seeit in your review of the collection file?

2 A. |didnot.

3 Q. It seemsto reference the statement of
4 account that we did see as the second page to
5 Exhibit I.

6 In fact, it references the same $3,554 as
7 what was being claimed for afull payoff amount.
8 Miles Bauer, however, forwarded a check

9 payableto Alessi & Koenig for $207, correct?
10 MR. MARTINEZ: Objection, form, facts not
11 inevidence.
12 BY MR. MILNE:
13 Q. | mean, doyou know if Alessi & Koenig
14 received Exhibit J?
15 MR. MARTINEZ: Objection, form.
16 THE WITNESS: | don't know. | would expect
17 to see either acopy of the check -- and thisis
18 based on my prior testimony in depositions -- either
19 afile-- copy of the check in our file, in our
20 production or areference to the check in the status
21 report or both.
22 However, the absence of areferencein the
23 statusreport and a copy in our check -- in our file
24 would not lead me to believe conclusively that we
25 didn't receive the check.

7 (Pages 22 - 25)

Veritext Lega Solutions

800-567-8658

Jf302864040



Page 26
1 Thereis a possibility that the check was

2 sent to our office, and we failed to scan it into the

3 program and/or noteiit in the status report. | just

4 don't know for sure.

5 BY MR. MILNE:

6 Q. Isitpossiblethat Exhibit I, the letter

7 from Ryan Kerbow, would be responsive to receipt of
8 what Ryan was calling apartial payment?

9 MR. MARTINEZ: Objection to form.

10 THE WITNESS: The dates wouldn't make sense
11 inasmuch as his letter predates --

12 BY MR. MILNE:

13 Q. TheMilesBauer letter?

14  A. --theMilesBauer |etter.

15 So again, | would have no way of knowing

16 except to say that it is possible that this letter

17 and check were sent to our office and that we failed
18 to note it in the status report or make a copy of it.
19 Whether it's more likely or not, | don't

20 know that | would be comfortable answering that.
21 Q. Theaddressfor Alessi & Koenigin

22 September of 2010 is 9500 West Flamingo Road,
23 Suite 100, wasit not?

24 A. Actually, it was Suite -- in 2010 we were

25 upstairsin the Suite 204.

Page 28
1 to the $207 that the Miles Bauer check was for?

2 MR. MARTINEZ: Objection, form.
3 THE WITNESS: | agree.
4 BY MR. MILNE:
5 Q. Soatany rate, assuming that Aless &
Koenig received the Miles Bauer letter for $207, it
appears they were attempting to tender the
super-priority lien based upon the
23-dollar-per-month assessment for the HOA.

Isthat your understanding?

MR. MARTINEZ: Objection, form, facts not
12 inevidence. Also, hypothetical to alay witness.
13 THE WITNESS: Yeah. If we received this
14 check, it would appear -- it is equal to nine months
15 of assessments, 23 times 9.
16 BY MR. MILNE:
17 Q. And that wastheir attempt to -- | mean,
18 reading their letter, | mean, Exhibit J speaks for
19 itself, but it appears they were attempting to tender
20 the super-priority amount as they determined at that
21 time based upon the $23-a-month assessments amount?
22 MR. MARTINEZ: Objection, form.
23 THE WITNESS: | mean, | would agree with
24 you the document speaks for itself. | would defer to
25 the author of the document to interpret it.

6
7
8
9

10
11

Page 27
Q. Doesthis Exhibit Jreference the correct

property we're here to talk about today, Marsh Butte
Street?
A. Yes.
(Exhibit K was marked for
identification by the reporter.)
BY MR. MILNE:
Q. David, you havein front of you what we've

© 00 N O g b WN PP

marked as Exhibit K. It appearsto be aledger for

=
o

Shadow Mountain Ranch HOA showing assessment amounts
at least as early as January 2009 and continuing
through October of 2010, correct?

A. Yes.

Q. Monthly assessments $23?

A. Yes.

Q. And would that cover the period showing the

PR R R R R R
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amount of assessments for the notice of lien, the

=
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notice of default, and the Miles Bauer letters we've
been talking about here?
MR. MARTINEZ: Objection, form.
THE WITNESS: Yes.
BY MR. MILNE:
Q. | went to law school, so I'm no great

N NN DN
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24
25 assessment by nine months, | think that computes out

mathematician, but if | times the $23 for monthly

Page 29
1 BY MR. MILNE:

2 Q. Looking at the second page, almost about
3 the middle, quote:
4 "Thus, enclosed, you will find a

5 cashier's check made out to Alessi &
6 Koenig, LLC in the sum of $207 which
7 represents the maximum nine months
8 worth of delinquent assessments
9 recoverable by an HOA."
10 Do you see that language?
11  A. Yes
12 MR. MARTINEZ: Objection, form.
13 BY MR. MILNE:
14 Q. Did|I read that correctly?
15 A. Yes
16 (Exhibit L was marked for
17 identification by the reporter.)
18 BY MR. MILNE:
19 Q. David, Exhibit L appearsto be an unsigned
20 authorization to conclude nonjudicial foreclosure and
21 conduct atrustee'ssale on Alessi & Koenig
22 letterhead. | don't see adate specific onit, but
23 it appears to have been chronologically next in order
24 interms of what we're talking about here today.
25 Do you have an understanding as to whether
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Page 30
1 or not the HOA approved proceeding with the trustee

2 sdle at or about the time we've been discussing?

3 A. Yes. My understanding isthat the

4 association approved the sale. They cashed the check

5 January 10th, 2014. A check was cut to Shadow

6 Mountain Ranch for $3,806 which they cashed. I've

7 never heard anything from the association that they

8 did not approve the sale.

9 Our policy, Alessi & Koenig's policy, was
10 that we would move forward to sale absent specific
11 direction from the client not to.

12 In other words, this authorization was not
13 required that it be signed.

14 Q. | guesswhatl -- | guess| want to go back
15 intime before then and drawing your attention to
16 September 15, 2011 on your status report in

17 Exhibit B.

18 A. Yes

19 Q. That tells methat the trustee sale was not
20 authorized per board of directors.

21 A. Yeah. That -- and | don't have the board
22 meeting minutes.

23 I can tell you that we wanted to show the
24 client that we were looking at the file every month,
25 especially at the beginning of the process, files

Page 32
1 (Exhibit M was marked for

2 identification by the reporter.)
3 BY MR. MILNE:
4 Q. David, Exhibit M isanotice of trustee
5 salerecorded January 26, 2011. That was signed on
6 December 16, 2010.
7 Looking at Exhibit M, would anybody who
8 received it be able to determine that the HOA was
9 foreclosing on a super-priority lien?
10 MR. MARTINEZ: Objection, form.
11 THE WITNESS: No.
12 BY MR. MILNE:
13 Q. | seethedelinquent amount, including
14 costs, expenses and so forth, referenced on Exhibit M
15 is $5,757, correct?
16 A. Yes
17 Q. Areyou ableto break that down into any of
18 its component parts?
19 MR. MARTINEZ: Objection, form.
20 THE WITNESS: Wéll, | could giveyou
21 estimates, but | wouldn't be able to give you exact
22 numbers.
23 BY MR. MILNE:
24 Q. And certainly, anybody who had never seen
25 any of the management company documents and so forth,

Page 31
1 could linger for years, months and years.

2 So that was what we call sort of afiller

3 entry. It did not necessarily mean that the

4 association specifically did not authorize the sale,

5 just that they weren't requiring us to move forward

6 at that time.

7 Q. Andthat appearsto be the same entry for

8 severa different datestherein late 2011, early

9 2012?
10 A. Yeah. Wewanted the status report touched
11 every 30 days with some sort of entry so that the
12 client knew that we were looking at the file every
13 30 days.
14 And in some instances, months, if not
15 years, could go by without any actual steps being
16 taken.
17 So we wanted to have some sort of an entry.
18 Solikel said, | call that afiller entry.
19 Q. Okay. Butintermsof Exhibit L, without a
20 date being on that, whether that was contemporaneous
21 with the late 2011 time period or at, we don't know?
22 A. Correct.
23 MR. MARTINEZ: Objection to form of the
24 question.
25 /11

Page 33
arecipient of thiswouldn't be able to do that

either?
MR. MARTINEZ: Objection, form.
THE WITNESS: Correct.
BY MR. MILNE:
Q. A sdedateisnoted of March 9, 2011.
Did this property go to sale down on that

1
2
3
4
5
6
7
8 date?

9 A. | don'thavethetrustee's deed in front of

10 me, but based on the status report, it looks like the
11 sdledid not take place until January of 2014.

12 Q. Some--

13 A. Ayea later.

14 Q. --threeyearslater?

15 A. Or, threeyearslater, sorry.
16 (Exhibit N was marked for

17 identification by the reporter.)

18 BY MR. MILNE:

19 Q. David, Exhibit N isagrant deed, recorded

20 May 27, 2011, Instrument 4010, that purportsto have
21 transferred the property from Gotera, Magnoliato

22 JBWNO Revocable Living Trust.

23 Have you seen this document before?
24 A. No.
25 Q. Doyou know whether or not it was part of
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Page 34

1 the collection file?
2 A. ldon't.
3 (Exhibit O was marked for
4 identification by the reporter.)
5 BY MR. MILNE:
6 Q. David, you've been handed what we've marked
7 as Exhibit O, a second grant deed, but also recorded
8 on May 27, 2011 asinstrument 4011 that purportsto
9 transfer title to the property from JBWNO Revocable
10 Living Trust to Stacy Maoore.
11 Have you seen this document before?
12 A. No.
13 Q. Any understanding asto whether or not it
14 wasin your collection file?

15 A. Ifitwasinour collectionfile, it would
16 have been produced.

17 (Exhibit P was marked for

18 identification by the reporter.)

19 BY MR. MILNE:

20 Q. David, you've been handed what we've marked
21 asExhibit P to your deposition, an assignment of

22 deed of trust recorded on November 2, 2011, assigning
23 the deed of trust that we've seen previously,

© 00N UL WDN PR
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11
12
13
14
15
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17
18
19
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22
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Page 36
THE WITNESS:. Correct.

BY MR. MILNE:
Q. Why anather notice of delinquent assessment
lien?

MR. MARTINEZ: Objection, form.

THE WITNESS: | don't know.

It does appear that we received -- I'm
looking at Exhibit B, page 2, new ownership
information received. There's an entry in the status
report on May 24th, 2012, "New ownership information
received. AK to proceed with collection efforts.”

| would note that this new notice has the
owner Stacy Moore on it, not Magnolia Gotera.

| don't know if this new notice was the
result of the quitclaim deed that we looked at
earlier or not, but it could have been.

BY MR. MILNE:

Q. Itiscertainly for the same property, is
it not?

A. Yes

Q. So our best understanding today might be,
if we put our heads together, is this new --
Exhibit Q, this new assessment lien, was perhaps

24 Exhibit C, to US Bank National Association. 24 necessitated by the change in ownership of the
25 Do you know whether or not a copy of this 25 property?
Page 35 Page 37
1 document was in the collection file? 1 MR. MARTINEZ: Objection, form.
2 A. ldon't. If thisdocument wasin the 2 THE WITNESS: Correct.
3 collectionfile, it would have been produced. 3 BY MR. MILNE:
4 Q. But thisisadocument that would be 4 Q. I'mcurious asto the amount, $6,448.
5 important for Alessi & Koenig to know about so that 5 Does that appear to be acarryover -- |
6 appropriate notices can be mailed to a beneficiary of 6 don't know if I'm using that word correctly, but
7 adeed of trust, correct? 7 whatever the delinquent assessments were while the
8 MR. MARTINEZ: Objection, form. 8 property was owned by Gotera, that amount was carried
9 THE WITNESS: Correct. 9 over and assessed against the new property owner?
10 (Exhibit Q was marked for 10 MR. MARTINEZ: Objection, form.
11 identification by the reporter.) 11 THE WITNESS: Yeah. The quitclaim deed
12 BY MR. MILNE: 12 wouldn't obviate the new owner's responsibility to
13 Q. David, you've been handed what we've marked 13 pay the assessments that accrued prior to the
14 asExhibit Q. It appearsto meto beanew or a 14 quitclaim deed.
15 second notice of delinquent assessment lien, this one 15 (Exhibit R was marked for
16 recorded on September 11, 2012, for our same property 16 identification by the reporter.)
17 on Marsh Butte. And it indicates that the total 17 BY MR. MILNE:

18 amount due through today's date is $6,448, and that's
19 broken down somewhat into collection and attorney's
20 feesand also into collection costs, correct?

21 A. Yes.

22 Q. Anybody receiving thiswould not be able to
23 determine whether there is a super-priority portion,
24 would they?

25 MR. MARTINEZ: Objection to form.

NN DNDNDNDNRE B
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Q. David, you've been handed what we marked as
Exhibit R to your deposition. It appearsto bea
ledger in Spanish -- I'm sorry -- Shadow Mountain
Ranch HOA letterhead, care of Level Property
Management for Stacy Moore and the Marsh Butte
property.

The ledger starts June 1, 2011 and
continues through June 1, 2013.
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Page 38
1 Asl read this, and again, to my best

2 understanding, it appears through that whole time

3 period, we keep the same $23-per-month assessment?
4 A. Yes
5 Q. Sonothing has changed there?
6 A. Right
7 Q. Exhibit R also reflects abalance from the
8 prior owner, doesit not, near the top, $2,730?
9 A. Yes
10 Q. Thelast dollar that be saw -- I'm sorry.
11 The last document that we saw, Exhibit M,

12 the notice of trustee sale, seemed to indicate that
13 the delinquent amount -- and thisis as of

14 January 26, 2011, was $5,7577?
15 A. Correct.
16 Q. Canyou help mewith the differencein the

17 two figureslooking at Exhibit M and Exhibit R,

18 specifically the balance from prior owner being 2730
19 on Exhibit R, but the notice of trustee sale,

20 Exhibit M, says 5757?

21  A. Oh, those would bethe Alessi & Koenig fees
22 and costs as well as the management company's fees
23 and costs.

24 Q. Would those get carried over to the new

Page 40
1 with the notice of delinquent assessment lien, the

2 second one or the new one --

3 A Yes

4 Q. --correct?

5 A. Yeah

6 (Exhibit T was marked for

7 identification by the reporter.)

8 BY MR. MILNE:

9 Q. David, we've marked Exhibit T, a document
10 called "Real Estate Listing Report,” which by my
11 observation, appears to provide much the same
12 function as atrustee sale guarantee in terms of
13 identifying entities that have an interest in the

14 property.

15 This one from Stewart Title, athird title
16 company thistime, correct?

17 A. Yes

18 Q. Andthisiseffective February 27, 2013 --
19 A. Yes

20 Q. --correct?

21 A. Yes

22 Q. Weseeour deed of trust in the amount of
23 $508,250, correct?

24 A. Yes

25 Q. We seetheassignment on the second page to

25 owner and be part of what is being foreclosed?
Page 39
1 A Yes
2 Q. Infact, if welook at Exhibit Q, it does

3 show that today's -- as of that date, the amount due
4 was $6,448?
5 A. Yeah. Thequitclaim deed would not obviate
6 the new owner's requirement to pay the prior feesand
7 costs either as well as the assessments.
8 If it did, homeowners would be quitclaiming
9 properties every 12 months.
10 Q. Sol guess, then, what I'm understanding is
11 this second notice of delinquent assessment lien,
12 Exhibit Q, included all of the fees, assessments,
13 costs, the kit and kaboodle, from the first notice of
14 assessment lien that we saw, which was Exhibit D?

15 A. Yes
16 (Exhibit S was marked for
17 identification by the reporter.)

18 BY MR. MILNE:
19 Q. David, you've been handed what we've markeg
20 asExhibit S. It looks kind of like a repeat of some
21 of the same things we've seen but with a new notice
22 of lien. It looks like the process kind of starts

23 over alittle bit here, sorry to say.

24 But thisis aletter to the new owner,

25 Stacy Moore, dated August 13, 2012, providing her

Page 41
1 USBank, correct?

2 A Yes

3 Q. Andthen, of course, we aso seethetwo

4 grant deeds, as they were captioned, on page 3

5 transferring the property ultimately to Stacy Moore,

6 correct?

7 A. Yes

8 Q. Andthisissomething that Alessi & Koenig

9 received to help it to, what, prosecute or proceed
10 with the foreclosure sale, correct?

11  A. Yes
12 (Exhibit U was marked for
13 identification by the reporter.)

14 BY MR. MILNE:

15 Q. David, Exhibit U isan undated, unsigned,
16 unrecorded notice of default. 1t shows an amount due
17 of $6,631.41. But attached toit, there'salso a

18 notice of default 10-day mailings identifying various
119 entities. And thethird pageis certified mail

20 receipts, correct?

21 A. Yes

22 Q. If1goback andlook at Exhibit T, the

23 redl estate listing report from Stewart Title, and

24 compare that to this notice of default, again, I'm

25 not ahundred percent certain of the date of the
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Page 42 Page 44
1 notice of default, but the real estate listing report 1 mailings of the notice of default recorded July 5th,
2 isdated February 27, 2013. 2 2013 in Exhibit V. And those mailings of that notice
3 | don't see that this notice of default was 3 of default do not show amailing to US Bank.
4 mailed to US Bank. 4 BY MR. MILNE:
5 MR. MARTINEZ: Objection, form, facts not 5 Q. Okay. Soto make sure | understood, the
6 inevidence. 6 evidence of mailing attached as part of Exhibit U
7 BY MR. MILNE: 7 pertain to the notice of default that was recorded on
8 Q. Doyou see USBank's nameidentified on 8 July 5, 2013, which is part of Exhibit V?
9 either the second or the third page of Exhibit U? 9 MR. MARTINEZ: Objection, form.
10 MR. MARTINEZ: Objection, form. 10 THE WITNESS: Correct.
11 Do we have arecorded copy of this? 11 BY MR. MILNE:
12 MR. MILNE: Yes. 12 Q. Andtheassignment that you were
13 THE WITNESS: | don't know the date of this 13 referencing before, Exhibit P, that was the one
14 NOD. 14 showing the assignment of the deed of trust to
15 MR. MILNE: Wéll, et me help out this 15 USBank, correct?
16 discussion and conversation. Well attach the next 16 A. Yes
17 document in order. 17 Q. Andyour question was whether US Bank is
18 (Exhibit V was marked for 18 somehow -- there's a connection between US Bank and
19 identification by the reporter.) 19 Recon Trust Company in Richardson, Texas?
20 BY MR. MILNE: 20 MR. MARTINEZ: Objection, form.
21 Q. David, you've been handed what we've marked 21 THE WITNESS: Yeah. Yes. | understand
22 asExhibit V. It'sactually two different notices of 22 NODs are mailed to the servicer, not the holder of
23 default. 23 thedeed of trust.
24 The first page was recorded on June 13, 24 | don't see any reference to Recon Trust
25 2013. The second was recorded on July 5, 2013. They 25 Company, however, in the assignment of the deed of
Page 43 Page 45
1 both have different signature dates at the bottom. 1 trust on Exhibit P.
2 Thefirst, again, being June 3rd, 2013, the second 2 BY MR. MILNE:
3 July 1st, 2013, both under the signature of attorney 3 Q. Youdo see, though, an address for US Bank
4 Lam, L-am. 4 in Littleton, Colorado on Park Meadows Drive?
5 Both of these notices of default, which are 5 A. Yes |seeanaddressin Littleton,
6 recorded and signed, different dates, admittedly, 6 Colorado on Park Meadows Drive. | do not see that
7 appear to have been signed and recorded after 7 the notice of default was mailed to that address.
8 Exhibit T, the real estate listing report, which 8 (Exhibit W was marked for
9 identifies US Bank, correct? 9 identification by the reporter.)
10 A. Yes 10 BY MR. MILNE:
11 Q. Sol have not seen anything by looking at 11 Q. David, you've been handed what we've marked
12 Exhibit U, which is admittedly the unsigned notice of | 12 as Exhibit W to your deposition, an assignment of

13 default, that anotice of default was mailed to
14 USBank.

15 Areyou aware of any evidence to the

16 contrary?

17 MR. MARTINEZ: Objection, form.

18 THE WITNESS: | am looking at the
19 assignment of the deed of trust to seeif arecon
20 trust company was an agent of US Bank.

21 What | can testify to isthat the mailings
22 of the notice of default recorded July 5th, 2013 are
23 shown on page 2 and 3, in particular page 3 of
24 Exhibit -- isthat O or U?

25 Okay, yes. Exhibit U, page 3, reflect the

NNNNNRNRNRERR R B B R
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deed of trust recorded October 1, 2013, assigning the
deed of trust to Nationstar Mortgage, LLC.
Do you seethat?

A. Yes

Q. Andthiswasrecorded, it looksto be,
about three months -- I'm not counting days but about
three months after the notice of default, the July 5,
2013 notice of default that was mailed by Alessi &
Koenig, correct?

A. Yes

Q. Do you know whether a date-down or some
other such document was obtained between the time the
notice of default was recorded in July of 2013 and
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Page 46
1 the notice of trustee's sale, which | will represent

2 toyou aswe haven't got to it yet, which was
3 recorded December 10, 2013?
4  A. Wewould have done a date-down or should
5 have done a date-down at the time of publication of
6 the notice of trustee sale, the first publication --
7 we call that a pub date-down, and we would have alsq
8 done a sale date-down on or just before the date of
9 thesde.
10 Q. Do youremember seeing anything like that
11 inyour file that you would have reviewed in
12 preparation for today?
13 A. | have not seen the mailings for the notice
14 of trustee sale. Without seeing those, | wouldn't be

Page 48
1 Q. Soitlookslike, kind of to summarize
2 where we are, the notice of trustee sale was mailed
3 tolenders but the notice of default was not mailed
4 to USBank?

5 MR. MARTINEZ: Objection, form.

6 THE WITNESS: That's correct.

7 (Exhibit Y was marked for

8 identification by the reporter.)

9 BY MR. MILNE:
10 Q. David, you've been handed what we've marked
11 asExhibit Y to your deposition, a notice of trustee

sale recorded December 10, 2013 that was dated at the
bottom under the signature of attorney Lam
November 14, 2013. It shows the same delinquent

15 able to answer that. 15 amount, $8,017.11, correct?
16 (Exhibit X was marked for 16 A. Yes
17 identification by the reporter.) 17 Q. Andasdedate of January 8, 2014?
18 BY MR. MILNE: 18 A. Yes
19 Q. Wadll, let'sshow it to you. 19 Q. Andthesale-- let's not go there yet.
20 David, we've marked as Exhibit X anotice 20 Same questions, | suppose, as to this
21 of trustee sale that is not dated and not recorded, 21 recorded document, notice of sale, as| asked with
22 but it does include a notice of NOTS mailings. It 22 the unrecorded notice of sale, Exhibit X. Nobody can
23 shows both certified mail receipts and alisting of 23 break that delinquent amount down into its component
24 individuals and entities. 24 parts?
25 First, it shows what 1'm going to assume to 25 MR. MARTINEZ: Objection, form.
Page 47 Page 49
1 be adelinquency amount of $8,017.11, correct? 1 THE WITNESS:. Correct.
2 A. Correct. 2 MR. MARTINEZ: Theonein Exhibit X is
3 Q. Itsetthesaefor January 8, 2014? 3 actually recorded. At least on mine, it was. |
4 A. Correct. 4 don't know if the actual oneis.
5 Q. Andanybody receiving this notice of sae, 5 Oh, itisn't. Okay. Carry on.
6 would they be able to break that $8,000-and-change 6 BY MR. MILNE:
7 down into its component parts? 7 Q. And also, super-priority amount, nobody
8 MR. MARTINEZ: Objection, form. 8 could determine that from Exhibit Y?
9 THE WITNESS: No, just one lump sum. 9 MR. MARTINEZ: Objection, form.
10 BY MR. MILNE: 10 THE WITNESS: Correct.
11 Q. Andwould they be able to determine whether 11 (Exhibit Z was marked for
12 or not any portion of it is asuper-priority lien? 12 identification by the reporter.)
13 MR. MARTINEZ: Objection, form. 13 BY MR. MILNE:
14 THE WITNESS: No. 14 Q. David, Exhibit Z isthe trustee's deed upon
15 BY MR. MILNE: 15 sale, recorded January 13, 2014, indicating that the
16 Q. It appearsthistime, based upon these 16 property was sold on January 8, 2014. It appearsto
17 documents, that this notice of trustee sale was 17 befor the amount of $59,000 to SFR Investments

18
19

mailed to US Bank in Lone Tree, Colorado, and also to
Nationstar Mortgage.

20 Do you seethat?

21 A. Yes.

22 Q. Doyou know how or where those addresses
23 came from?

24 A. I'massuming from the public records and

25 the assignments of the deeds of trust.

18 Pool 1, LLC, correct?

19 A. Yes

20 Q. Thesadewasheldat Alessi & Koenig?
21 A. Yes

22 Q. Doyou have any knowledge asto the

23 particulars or the procedures of that day, January 8,
24 2014, number of bidders, bidding amounts?
25 A. |did not attend the foreclosure sales.
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Page 50
1 | can testify that by 2014, the conference

2 room was fairly full, and | would estimate a dozen to
3 15investors were there that day.
4 Q. Basedupon--
5 A. Based upon the number -- we had sales, |
6 think, every other Wednesday, and it was usually the
7 same, you know, usual suspects and 12 or 15 people.
8 By 2014, the conference room was beginning to get
9 full.
10 Q. And do you know how many bidders there were
11 on this property?
12 A. ldon't. |don't.
13 Q. Isthat something that Alessi & Koenig ever
14 documented in these sales every other Wednesday?
15 A. Wewould quaify the bidders or we would --
16 I've seen sheets where we had some notes scribbled on
17 an email asto who the successful bidder was, but we
18 did not document who bid -- you know, it was a pretty
19 fluid, fast process, and we did not write down --
20 sometimes investors would raise the bid one dollar
21 back and forth ad nauseum.
22 So we did keep alog of who the successful
23 bidder was and the successful bid amount, but we did
24 not track the entire bidding process.
25 Q. And/or when you were qualifying bidders

that was started back in 2010, 2011-ish.

It didn't ever go to sale through those
documents, but we did see that Miles Bauer
communication back and forth, a check for $207,

A. Yes

Q. And then, we saw a second foreclosure
process started right after there was a new owner for

1
2
3
4
5 correct?
6
7
8
9

the property, correct?
10 A. Correct.

11 Q. Had MilesBauer or any other, whoever would
12 have been the current lender, we've seen a couple of
13 assignments, had they attempted to tender a

14 super-priority amount in connection with where we
15 are, 2013 late, early 2014, would they have received
16 or basically got the same communication back that we
17 saw, Exhibit I, the rejection of partial payments?

18 MR. MARTINEZ: Objection, form, facts not
19 in evidence, improper hypothetical to alay witness,

20 speculation.

21 THE WITNESS: As| testified earlier, the
22 exhibit in the letter from Ryan Kerbow was an

23 outlier.

24 Our general protocol policy was to respond
25 to Miles Bauer by sending a breakdown on the account

Page 52

Page 51
1 keep track of who was there that day or anything like

2 that?
3 A. Wehad-- | know that George Bates, who was
4 at all of the sales, he's since passed away, but he
5 was our trustee sale department, did have a
6 handwritten yellow sheet of who was there on what
7 days, but we have not ever -- | do not believe we
8 retained that. I've never seen that except for years
9 ago during the sales.
10 Q. Wasthereany --
11  A. Sothedocumentsthat George wrote on were
12 not retained. So we do not have any documents asto
13 who was at the sales on a given day.
14 Q. Intermsof ascript for the calling of the
15 sde?
16  A. Pretty easy process. Wewould cry the APN
17 number, the opening bid amount, and the common
18 address.
19 Q. Would anything ever be said relative to
20 super-priority lien?
21 MR. MARTINEZ: Objection, form.
22 THE WITNESS: No.
23 BY MR. MILNE:
24 Q. Now, inthis particular matter, we saw that
25 therewas aninitial or first foreclosure process

ledger.

the Miles Bauer issue.
BY MR. MILNE:

cashed?
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A. January 2014.

I've only seen that letter from Ryan on a
couple of depositions out of the hundreds involving

Q. Would it be your understanding that the
$207 that Miles Bauer sent to Alessi & Koenig was not

MR. MARTINEZ: Objection, form.

Q. We saw that attached as part of Exhibit J?
MR. MARTINEZ: Same objection.
THE WITNESS: Aswe discussed, that check
isnot in the status report, and we don't have a copy

Based on my prior depositions, | would
expect one of those to be there.

So | don't know that I'm willing to concede
that we received that payment, but if we had, we
would not have cashed it.

Q. Similarly, had you received a tender check
in connection with the foreclosure process that
culminated in asale on --

Page 53
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Page 54
1 Q. --January 8, 2014, you would have likewise

2 have not accepted that tender of a super-priority
3 amount?
4 MR. MARTINEZ: Objection, form,
5 speculation, improper hypothetical to alay witness,
6 factsnot in evidence.
7 THE WITNESS: | would be speculating. It
8 depends on what the restrictive language in the
9 company letter or the memo. | wouldn't feel
10 comfortable speculating on that.
11 | can testify that we did not cash -- |
12 believe we cashed in al the depositions I've done
13 one Miles Bauer check and immediately refunded it.
14 So our standard policy was that we did not cash the
15 Miles Bauer checks.
16 BY MR. MILNE:

Page 56
1 BY MR. MILNE:

2 Q. David, Exhibit BB looksto be aninvoice or
3 statement from Alessi & Koenig to Shadow Mountain HOA
4 showing the various services, fees, costs, et cetera,
5 in connection with this foreclosure.
6 Looking at al the items for which charges
7 were assessed, based upon the documents we've
8 reviewed today, doesit appear to you that Alessi &
9 Koenig provided al those services for which afee
10 was charged?
11 MR. MARTINEZ: Objection, form.
12 THE WITNESS: Yes.
13 BY MR. MILNE:
14 Q. Thesdedate-down, $150, | know it's
15 referenced in the status report, but | didn't see one
16 inthecollection file itsalf.

17 Q. Sothat would have been afutile effort on 17 Would that --

18 their part to re-tender? 18 A. | don't know why that is.

19 MR. MARTINEZ: Objection, form, factsnot | 19 MR. MILNE: And last, but certainly not

20 in evidence, speculation, improper hypothetical toa | 20 least.

21 lay witness. 21 (Exhibit CC was marked for

22 THE WITNESS: | don't know if | would say | 22 identification by the reporter.)

23 futile, but your point is well-taken. 23 BY MR. MILNE:

24 (A recess was taken.) 24 Q. Exhibit CCisan appraisal of real property

25 /11 25 completed by R. Scott Dugan with an effective date of

Page 55 Page 57

1 (Exhibit AA was marked for 1 January 8, 2014 that was prepared for Wright Finlay &
2 identification by the reporter.) 2 Zak.

3 BY MR. MILNE:
4 Q. Allright, David. We've handed you what
5 we've marked as AA, an email dated January 8, 2014,
6 from George Bates to Maximum Financial.
7 It includes copies of acouple checksand a
8 norareceipt, check made payable to Alessi & Koenig
9 for $60,536.80.
10 Recalling that the successful bid amount
11 was 59,000. | think the email explains why the
12 additional moneys were paid in terms of the dollar
13 amount on these checks?

14  A. Correct, taxes and the recording fee.

15 Q. Transfer tax?

16 A. Yep.

17 Q. Andtherecording fee.

18 And thisis the George Bates you identified
19 previously, correct?

20 A. Yes

21 Q. Andthe check was remitted on behalf of
22 SFR Investments, correct?

23 A. Yes

24 (Exhibit BB was marked for

25 identification by the reporter.)

3 | don't suppose you've seen this document
4 before?
5 A. | havenot.

6 Q. Thesecond pageindicates appraiser Dugan's
7 opinion that the property we've been discussing today
8 on Marsh Butte Street was valued on January 8, 2014,
9 $306,000.

10 Do you have any basis upon which to -- what
11 istheword I'm looking for, Jason?

12 MR. MARTINEZ: | don't know.

13 THE WITNESS: Dispute that?

14 BY MR. MILNE:

15 Q. Disputethat. Thank you, David.

16 MR. MARTINEZ: Objection, form, callsfor
17 an expert opinion.

18 THE WITNESS: | do not except to say that
19 my testimony is that the value of a property is

20 different if it's purchased through an escrow with
21 title insurance than a property purchased at an HOA
22 foreclosure sale.

23 So | don't know that it has any relevance

24 on the value of the property at the sale.

25 MR. MILNE: Okay. | thought last but there
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Page 58
1 wasone set aside.

2 (Exhibit DD was marked for

3 identification by the reporter.)

4 BY MR. MILNE:

5 Q. Lastly, Exhibit DD iswhat appearsto bea

6 custodian of records certificate for Alessi & Koenig

7 that | believe has your signature on page 2?

8 A. Yes

9 Q. Andif I'm not mistaken, and | need you to
10 correct meif | am, this was produced in connection
11 with Alessi & Koenig's bankruptcy filing and was a
12 means whereby counsel involved in these various HOA
13 pieces of litigation could obtain copies of Alessi &
14 Koenig's collection files through a Dropbox.
15 And this was the custodian of records
16 certificate that was supposed to authenticate those
17 collection filesfrom Alessi & Koenig?
18 A. Yes,sir.
19 Q. Including the documents we've seen today to
20 the extent they were obtained from the collection
21 file?

Page 60
1 Q. Andthereisno reference to this document,

2 Exhibit J, in Exhibit B?
3 A. Correct.
4 Q. Oneof the other questions | have, when we
5 look at Exhibit I, there's aletter here from Ryan
6 Kerbow dated September 8th, 2010.
7 What was the purpose of this letter being
8 drafted by Ryan Kerbow?
9 A. Tocommunicate what his position was and to
10 provide a breakdown of what he felt was owed.
11 Q. Andthisletter isaddressed to Miles Bauer
12 Bergstrom & Winters, correct?
13  A. Yes
14 Q. It appearsto be the same address that
15 although not in your records, Exhibit J actually
16 retains an address for Miles Bauer Bergstrom &
17 Wintersin the |etterhead that appears to match with
18 Exhibit I, the specific address?
19 A. Yes
20 Q. Andisit my understanding that this letter
21 reflects Alessi & Koenig's position regarding

22 A. Correct. 22 potential attempted payments by Miles, Bauer,
23 Q. Thank you, sir. 23 Bergstrom & Winters such asthe one that is listed on
24  A. Thank you, Sir. 24 Exhibit J?
25 MR. MARTINEZ: | only have about 105 25 A. Thiswould havejust been Ryan's -- our
Page 59 Page 61

guestions.
THE WITNESS:. Thank you.

1
2
3
4 EXAMINATION
5 BY MR. MARTINEZ:
6 Q. SotheexhibitsI'm going to belooking at
7 areB, I,and J.
8 A. Okay.
9 Q. Now, Bisthe status report. We had talked
10 about thisearlier.
11 If you look at page 2, all of the dates
12 don't correspond perfectly. 1'm looking at the
13 fourth and fifth entry down, September 9th and
14 September 13th of 2010?
15 A. Yes
16 Q. Now, we had talked about these entries, and
17 you thought that they would potentially be relating
18 to Exhibit I; isthat correct?

19 A. Potentidly, yes.

20 Q. Butyouweren't sure of that?

21 A. Correct.

22 Q. Andthen, Exhibit Jseemsto be dated

23 September 30th, 2010, and you had testified that this
24 document was not within your records, correct?
25 A. Correct.

1 position was, as| testified earlier, to Miles Bauer
2 waswhy don't you just make a payment for what you
3 think is owed without the restrictive language. We
4 would have cashed that payment and then a court
5 determined the effect of that payment.
6 With regard to our clients, we did not take
7 the position that Ryan lays out here.
8 Q. What do you mean by that specifically?
9 A. Wadl, wedidn't advisethe client asto --
10 where Ryan says that the -- I'm sorry, therewas a
11 letter from Ryan in the prior deposition I'm
12 confusing.
13 This was a position that we took, yes.
14 Thisletter is accurate.
15 Q. Thisletter basicaly saysthat Alessi &
16 Koenig recognizesthe interpretation that Miles Bauer
17 may betaking as to the statute, specifically
18 NRS 116.3116, but disagreeing with that position,
19 correct?
20 A. Yes
21 Q. And specificaly, Alessi & Koenig took the
22 position that the super-priority lien wasn't limited
23 to nine months of assessments based on the sitein
24 this--

25 A. | would say more specifically, Alessi &
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Page 62
1 Koenig took the position that it was up for debate.

2 Q. Obvioudly at thetime of thisletter in

Page 64
1 canyou have send it to a different email address

2 not to me specificaly.

3 September of 2010, this was an unsettled area of 3 (The deposition was concluded at
4 dispute between either Alessi & Koenig and Miles 4 5:00 p.m.)
5 Bauer especially but also pretty much in the 5
6 industry? 6 *okox o ox %
7 A. Correct. 7
8 Q. Although Exhibit Jisnot in your business 8
9 records and there's no evidence that it was actually 9
10 received based on the status report, would this 10
11 position laid out by Mr. Kerbow in Exhibit | 11
12 obviously be the same position that Alessi & Koenig | 12
13 would retain even if this Exhibit Jwere sent to them | 13
14 considering that it's only three weeks later? 14
15 A. If wehadreceived Exhibit J, wewould not | 15
16 have cashed the check. 16
17 Q. Andthat would be based on your positionas | 17
18 set forth in Exhibit 1? 18
19 A. Andour policies and procedures at the 19
20 time, yes. 20
21 Q. Inthesecond paragraph here, it says: 21
22 "If the association were to accept 22
23 your offer that only includes 23
24 assessments, Alessi & Koenig would 24
25 be left with alien against the 25
Page 63 Page 65
1 association for our substantial 1 CERTIFICATE OF DEPONENT
2 out-of-pocket expenses and fees 2
3 generated.” 3
4 Then it further continues to say: 4 .
o 5 I, DAVID ALESSI, deponent herein, do
5 “The association could end up hereby certify and declare the within and foregoing
6 having lost money in attempting to 6 transcription to be my deposition in said action;
7 collect assessments from the that | have read, corrected and do hereby affix my
8 delinquent owner." 7 signature to said deposition.
9 Did | read that correctly? 8
10 A. Yes
11 Q. Wasit Aless & Koenig's position that if 9 DAVID ALESSI, Deponent
12 they were to accept a partial payment with any ﬁ
13 condition such as the ones laid out by Miles Bauer 12
14 that that would end up causing potential harm to the 13
15 association, the client of Alessi & Koenig? 14
16 A. Yes 15
17 Q. Andpossibly, that harm would be the form 16
18 of waiving any potential rights under NRS 116 moving 17
19 forward? 18
20 A Yes 19
21 MR. MARTINEZ: | don't have any further gg_)
22 questions. 22
23 THE REPORTER: Do you need a copy of the 23
24 transcript? 24
25 MR. MARTINEZ: Electronic, please. And | 25
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CERTIFICATE OF REPORTER

I, CynthiaK. DuRivage, a Certified
Shorthand Reporter of the State of Nevada, do hereby
certify:

That the foregoing proceedings were taken
before me at the time and place herein set forth;
that any witnesses in the foregoing proceedings,
prior to testifying, were duly sworn; that arecord
of the proceedings was made by me using machine
shorthand which was thereafter transcribed under my
direction; that the foregoing transcript is atrue
record of the testimony given.

Reading and signing by the witness was
requested.

| further certify | am neither financially
interested in the action nor arelative or employee
of any attorney or party to this action.

IN WITNESS WHEREOF, | have this date
subscribed my name.
Dated: May 30, 2018

Gyl K W

NIHIA K. DURIVAGE
CCR No. 451

Veritext Lega Solutions
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Nevada Rules of Civil Procedure
Part V. Depositions and Discovery
Rule 30

(e) Review by Witness; Changes; Signing. If
requested by the deponent or a party before
completion of the deposition, the deponent shall
have 30 days after being notified by the officer
that the transcript or recording is available in
which to review the transcript or recording and, if
there are changes in form or substance, to sign a
statement reciting such changes and the reasons
given by the deponent for making them. The officer
shall indicate in the certificate prescribed by
subdivision (f) (1) whether any review was requested
and, if so, shall append any changes made by the

deponent during the period allowed.

DISCLAIMER: THE FOREGOING CIVIL PROCEDURE RULES
ARE PROVIDED FOR INFORMATIONAL PURPOSES ONLY.

THE ABOVE RULES ARE CURRENT AS OF SEPTEMBER 1,
2016. PLEASE REFER TO THE APPLICABLE STATE RULES

OF CIVIL PROCEDURE FOR UP-TO-DATE INFORMATION.
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VERITEXT LEGAL SOLUTIONS
COMPANY CERTIFICATE AND DISCLOSURE STATEMENT

Veritext Legal Solutions represents that the
foregoing transcript is a true, correct and complete
transcript of the colloquies, questions and answers
as submitted by the court reporter. Veritext Legal
Solutions further represents that the attached
exhibits, if any, are true, correct and complete
documents as submitted by the court reporter and/or
attorneys in relation to this deposition and that
the documents were processed in accordance with

our litigation support and production standards.

Veritext Legal Solutions is committed to maintaining
the confidentiality of client and witness information,
in accordance with the regulations promulgated under
the Health Insurance Portability and Accountability
Act (HIPAA), as amended with respect to protected
health information and the Gramm-Leach-Bliley Act, as
amended, with respect to Personally Identifiable
Information (PII). Physical transcripts and exhibits
are managed under strict facility and personnel access
controls. Electronic files of documents are stored

in encrypted form and are transmitted in an encrypted
fashion to authenticated parties who are permitted to
access the material. Our data is hosted in a Tier 4
SSAE 16 certified facility.

Veritext Legal Solutions complies with all federal and
State regulations with respect to the provision of
court reporting services, and maintains its neutrality
and independence regardless of relationship or the
financial outcome of any litigation. Veritext requires
adherence to the foregoing professional and ethical
standards from all of its subcontractors in their
independent contractor agreements.

Inquiries about Veritext Legal Solutions'
confidentiality and security policies and practices
should be directed to Veritext's Client Services
Associates indicated on the cover of this document or
at www.veritext.com.
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MSJD

Douglas D. Gerrard, Esq.

Nevada Bar No. 4613
dgerrard@gerrard-cox.com
Fredrick J. Biedermann, Esq.
Nevada Bar No. 11918
fbiedermann@gerrard-cox.com
GERRARD COX LARSEN

2450 Saint Rose Parkway, Suite 200

Henderson, Nevada 89074
(702) 796-4000

Darren T. Brenner, Esq.

Nevada Bar No. 8386

Donna Wittig, Esq.

Nevada Bar No. 11015

AKERMAN LLP

1160 Town Center Drive, Suite 330
Las Vegas, Nevada 89144

Telephone: (702) 634-5000
Facsimile:  (702) 380-8572

Email: darren.brenner@akerman.com
Email: donna.wittig@akerman.com
Attorneys for Defendant Nationstar Mortgage, LLC

Electronically Filed
6/29/2018 6:59 PM
Steven D. Grierson

CLER? OF THE COUE !!I

DISTRICT COURT
CLARK COUNTY, NEVADA
ALESSI & KOENIG, LLC, Case No.: A-14-705563-C
Pl aintiff, Dept . XVII
V.
STACY MOORE, an individual; MAGNOLIA CROSS-DEFENDANT NATIONSTAR
GOTERA, an individual; KRISTIN JORDAL, MORTGAGE, LLC’S MOTION FOR
AS TRUSTEE FOR THE JBWNO SUMMARY JUDGMENT
REVOCABLE LIVING TRUST, a trust; U.S.
BANK, N.A., a national banking association;
NATIONSTAR MORTGAGE, LLC, a foreign
limited liability company; REPUBLIC SILVER
STATE DISPOSAL, INC., DBA REPUBLIC
SERVICES, a domestic government entity; DOE
INDIVIDUALS I through X, inclusive; and ROE
CORPORATIONS XI through XX inclusive.
Defendants.
Page 1 of 27
JA_0584

Case Number: A-14-705563-C


mailto:dgerrard@gerrard-cox.com
mailto:fbiedermann@gerrard-cox.com

GERRARD, COX & LARSEN

2450 St. Rose Parkway, Suite 200

Henderson, NV 89074
0:(702)796-4000 F:(702)796-47848

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

U.S. BANK, N.A.,
Counterclaimant,
VS.

ALESSI & KOENIG, LLC, a Nevada limited
liability company,
Counter-Defendant.

U.S. BANK, N.A,,

Third Party Plaintiff,
V.
SFR INVESTMENTS POOL 1, LLC, a Nevada
limited liability company; INDIVIDUAL DOES
I through X, inclusive; and ROE
CORPORATIONS I through X, inclusive.

Third Party Defendants.

SFR INVESTMENTS POOL 1, LLC, a
Nevada limited liability company,

Third Party Counterclaimant/Cross-claimant,
Vs.

U.S. BANK, N.A.; NATIONSTAR
MORTGAGE, LLC, a foreign limited liability
company; KRISTIN JORDAL, AS TRUSTEE
FOR THE JBWNO REVOCABLE LIVING
TRUST, a trust; STACY MOORE, an
individual; and MAGNOLIA GOTERA, an
individual,

Counter-Defendant/Cross-Defendants.

CROSS-DEFENDANT NATIONSTAR MORTGAGE, LLC’S
MOTION FOR SUMMARY JUDGMENT

COMES NOW, Defendant / Cross-Defendant, NATIONSTAR MORTGAGE, LLC

(“Nationstar” or “Defendant”), by and through its attorneys, GERRARD COX LARSEN and
AKERMAN, LLP, and hereby files this Motion for Summary Judgment in its favor pursuant to Rule
56 of the Federal Rules of Civil Procedure. This Motion is made and based upon the pleadings and
/17

/17

/17
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papers on file, the exhibits, Points and Authorities attached hereto, the Declarations submitted
herewith, and any oral argument the Court may entertain at the time of the hearing.

Dated this 29" day of June, 2018. GERRARD COX LARSEN

/s/ Fredrick J. Biedermann, Esq.
Douglas D. Gerrard, Esq.

Nevada Bar No. 4613

Fredrick J. Biedermann, Esq.
Nevada Bar No. 11918

2450 Saint Rose Pkwy., Suite 200
Henderson, Nevada 89074

AKERMAN LLP

/s/ Donna Wittig, Esq.

Darren T. Brenner, Esq.

Nevada Bar No. 8386

Donna Wittig, Esq.

Nevada Bar No. 11015

1160 Town Center Drive, Suite 330

Las Vegas, Nevada 89144

Attorneys for Defendant Nationstar Mortgage,
LLC

NOTICE OF MOTION

TO: ALL PARTIES IN INTEREST

PLEASE TAKE NOTICE that Defendant / Cross-Defendant NATIONSTAR MORTGAGE,
LLC will be bring the foregoing MOTION FOR SUMMARY JUDGMENT on for hearing before
the Eighth Judicial District Court located at the Regional Justice Center, 200 Lewis Avenue, Las

'fA\UGUS-EOIS at the hourof8 30 A

Vegas, Nevada 89155 on the day — ~ o'clock = .m.
of said date, in Department XVII, or as soon thereafter as counsel may be heard.
DATED this 29" day of June, 2018.

GERRARD COX LARSEN

/s/ Fredrick J. Biedermann, Esq.

Douglas D. Gerrard, Esq.

Nevada Bar No. 4613

Fredrick J. Biedermann, Esq.

Nevada Bar No. 11918

2450 Saint Rose Pkwy., Suite 200
Henderson, NV 89074

Attorneys for Defendant /Counterclaimant
Nationstar Mortgage, LLC
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MEMORANDUM OF POINTS AND AUTHORITIES

I
INTRODUCTION

This lawsuit arises out of a dispute between the parties over the legal effect of a non-judicial
foreclosure of real property located at 5327 Marsh Butte, Las Vegas, Nevada 89148 (the “Property”)
that was conducted by Shadow Mountain Ranch Community Association (““Shadow Mountain” or
the “HOA”) through its agent, Alessi & Koenig, LLC (“Alessi” or “HOA Trustee”) allegedly
pursuant to Nevada Revised Statutes Chapter 116 (“NRS 116 or the “HOA Lien Statute”).
Nationstar is entitled to summary judgment for all of the following reasons, any one of which is
sufficient to support summary judgment in favor of Nationstar on its claims and on all of SFR’s
claims for relief.

First, Nationstar is entitled to summary judgment because BAC, Nationstar’s predecessor-
in-interest to the deed of trust (“Deed of Trust”), tendered a check to the HOA in an amount
sufficient to fully satisfy the super-priority portion of the HOA’s lien prior to the HOA’s foreclosure
sale, rendering the HOA’s sale either void or subject to the Deed of Trust. The Nevada Supreme
Court made it clear in SFR Investments that a senior mortgagee can tender the super-priority amount
of an association’s lien prior to the association’s foreclosure sale to maintain the priority of its deed
of trust. See SFR Investments Pool 1, LLC v. U.S. Bank, N.A., 334 P.3d 408, 418 (Nev. 2014).
Because BAC tendered an amount equal to the statutory super-priority amount of the HOA’s lien
before the HOA’s foreclosure sale, the HOA lacked authority to proceed on any foreclosure of the
super-priority lien and could only foreclose its sub-priority lien and convey an interest in the
Property subordinate to the senior Deed of Trust at that sale. Because Plaintiff’s property interest is
junior to the senior Deed of Trust, Plaintiff’s claims for quiet title and declaratory relief necessarily
fail.

Second, the sale of the Property for 19.2% of its fair market value, coupled with the blatant
unfairness of proceeding with the foreclosure sale after BAC had tendered a check to fully satisty
the super-priority portion of the HOA’s lien, rendered the HOA’s foreclosure sale commercially

unreasonable and requires that the sale be set aside. As confirmed by the Nevada Supreme Court in
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Shadow Wood Homeowners Ass 'n, Inc. v. New York Cmty, Bancorp, Inc., 132 Nev. Adv. Rep. 5,
366 P.3d 1105 (2016), a sale for less than 19.2% of a property’s fair market value is grossly
inadequate, and according to Nationstar Mortgage, LLC v. Saticoy Bay LLC Series 2227 Shadow
Canyon, 133 Nev. Adv. Op. 91, 405 P.3d 641, 642 (2017) this grossly inadequate price is a highly
relevant factor in determining whether to set the sale aside. In Saticoy Bay the Supreme Court
explained that this grossly inadequate price coupled with "very slight additional evidence of
unfairness" is all that is needed for the Court to set the sale aside. Here we have a material defect in
the sale itself as the HOA proceeded to foreclose after the super-priority lien tender had discharged
the super-priority portion of the lien, which is both unfair, oppressive and fraudulent as the HOA no
longer held a lien to foreclose (except for its sub-priority lien).

Third, while the Shadow Wood court explained that a court must take the potential harm to a
bona fide purchaser into account in determining whether to set aside a foreclosure sale, Plaintiff is
not entitled to this additional protection because (i) a bona fide purchaser status is no defense to a
void sale, and (i1) Plaintiff is not a bona fide purchaser. The tender to the HOA rendered the
subsequent HOA sale void as Plaintiff lacked authority to proceed with the sale. Bank of America,
N.A. v. Ferrell Street Trust, Case No. 70299 (April 27, 2018, Nev.)(unpublished order); see also 1
Grant S. Nelson, Dale A. Whitman, Ann M. Burkhart & R. Wilson Freyermuth, Real Estate Finance
Law § 7:21 (6™ ed. 2014). If a sale is void, no title passes to the purchaser and the bona fide
purchaser defense is inapplicable. Id.; 7912 Limbwood Court Trust v. Wells Fargo Bank, N.A.,
2:13-CV-00506-APG-GWF (D. Nev. 2015). Plaintiff also had record notice of the pre-existing
Deed of Trust, prior to the HOA Sale, and of the lender’s right to pay HOA assessments, including
those assessments comprising the HOA’s super-priority lien, pursuant to the terms of the Deed of
Trust. That put SFR on inquiry notice of BAC’s super-priority tender, and SFR failed to rebut the
presumption of knowledge arising from this inquiry notice because it failed to investigate whether
the lender or any other person tendered the super-priority amount before the HOA’s foreclosure
sale. Because it is presumed to have knowledge of BAC’s super-priority-plus tender, it is not

entitled to the equitable protection of the bona fide purchaser doctrine.
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For each of these reasons, SFR’s quiet title and declaratory judgment claims fail as a matter
of law and summary judgment should be entered in favor of Nationstar and denied as to SFR
Investments Pool 1, LLC.

II.
STATEMENT OF UNDISPUTED FACTS

1. On or about November 21, 2005, Magnolia Gotera ( “Gotera” or the “Borrower”)
purchased the subject property located at 5327 Marsh Butte, Las Vegas, Nevada 89148 (the
“Property”) as evidenced by a Grant, Bargain, Sale Deed recorded in the Official Records of Clark
County, Nevada as Instrument No. 20051121-0005566. A true and correct copy of the Grant
Bargain Sale Deed is attached hereto as Exhibit "A".

2. A Deed of Trust (the "Deed of Trust") listing Gotera as the Borrower, Countrywide
Home Loans, Inc. as the Lender ("Lender") and CTC Real Estate Services as the Trustee was
executed on November 15, 2005 and recorded on November 21, 2005. The Deed of Trust granted
Lender a security interest in the Property to secure the repayment of a loan in the original amount of
$508,250.00 (the "Loan"). Id. A true and correct copy of the Deed of Trust which was recorded in
the Official Records of Clark County, Nevada as Instrument No. 20051121-0005567 is attached
hereto as Exhibit "B".

3. The Borrower fell behind on her obligations to the HOA, as evidenced by that certain
Notice of Delinquent Assessment Lien that was recorded against the Property on May 7, 2008 in the
Official Records of Clark County, Nevada as Inst. No. 20080507-0001378 ("1* HOA Lien"), by the
HOA through its agent, Alessi. A true and correct copy of the HOA Lien is attached hereto as
Exhibit "C".

4, After two other earlier recorded default notices, on July 1, 2010, the HOA through its
agent, Alessi, recorded a third Notice of Default and Election to Sell in the Official Records of Clark
County, Nevada as Inst. No. 20100701-0000190 ("HOA NOD"). The HOA NOD stated the amount
due Shadow Mountain HOA was $3,140.00 which included assessments, late fees, interest, and

collection costs. A true and correct copy of the HOA NOD is attached hereto as Exhibit "D".
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5. On September 2, 2010, MERS as nominee for BAC Home Loans Servicing, LP, fka
Countrywide Home Loans, Inc. (“BAC”), through its counsel, Rock K. Jung, Esq. of the law firm of
Miles, Bauer, Bergstrom & Winters, LLP (“Miles Bauer”), sent a letter to the HOA and HOA
Trustee in response to the HOA NOD requesting the status of the foreclosure sale including the
amount due in arrears. Furthermore, Mr. Jung stated in his letter as follows: “It is unclear, based
upon the information known to date, what amount the nine months’ of common assessments pre-
dating the NOD actually are. That amount, whatever it is, is the amount BAC should be required to
rightfully pay to fully discharge its obligations to the HOA per NRS 116.3102 and my client hereby
offered to pay that sum upon presentation of adequate proof of the same by the HOA.” See Miles
Bauer Affidavit attached hereto as Exhibit “E” and the Miles Bauer Letter dated September 2, 2010
attached hereto as Exhibit “E-1". (Emphasis added).

6. On September 8, 2010, in response to Miles Bauer’s request, Alessi sent a letter to
Miles Bauer stating that any partial payments of the HOA’s lien would be rejected, although it
acknowledged that NRS 116.3116 provided that the HOA’s super-priority lien is limited to nine
months of assessments. See copy of Alessi’s Letter dated September 8§, 2010 attached hereto as
Exhibit “E-4”.

7. On September 13, 2010, in response to Miles Bauer’s request, Alessi provided Miles
Bauer with a payoff statement breaking down, inter alia, the amounts of delinquent assessments,
late fees, attorney fees and interest totaling $3,554.00. However Alessi did not provide Miles with a
super-priority payoff quote. See Miles Bauer Affidavit attached hereto as Exhibit “E” and the
Facsimile Cover Letter from Alessi attached hereto as Exhibit “E-2”

8. On or about September 28, 2010, Miles Bauer delivered a check for $207.00 to
Alessi, which represented nine months of common assessments at $23.00 per month ($23.00 x 9 =
$207.00). See Shadow Mountain’s Ledger attached hereto as Exhibit “E-2 and the tendered check
as Exhibit “E-3”. However, because the HOA Trustee disagreed with the amount Miles Bauer
offered to satisfy the super-priority portion of the HOA’s lien, it rejected the tendered check. See

Miles Bauer Affidavit attached hereto as Exhibit “E” and “E-5”.

Page 7 of 27

JA_0590




GERRARD, COX & LARSEN

2450 St. Rose Parkway, Suite 200

Henderson, NV 89074
0:(702)796-4000 F:(702)796-47848

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

9. On November 30, 2010, the HOA and its agent, Alessi, released the HOA Lien as
evidenced by that certain Release of Delinquent Assessment Lien recorded in the Official Records
of Clark County, Nevada as Instrument No. 20101130-0003315. A true and correct copy of the
Release of Delinquent Assessment Lien is attached hereto as Exhibit "F'". As of the date of the
Release, the balance of the HOA Lien, which included delinquent assessments, late fees, and
nuisance abatement was approximately $2,545.00 as indicated in Shadow Mountain HOA’s account
ledger. See Shadow Mountain HOA Ledger attached hereto as Exhibit “G”.

10. On or about January 26, 2011, Shadow Mountain HOA and its agent, Alessi,
recorded a Notice of Trustee’s Sale against the Property, as Inst. No. 20110126-0002852, in the
Official Records of Clark County, Nevada (“HOA NOS”). The HOA NOS stated the amount due to
Shadow Mountain HOA was $5,757.00" which included assessments, late fees, interest, and
collection costs. A true and correct copy of the HOA NOS is attached hereto as Exhibit "H"'.

11. On May 27, 2011, Gotera transferred her interest in the Property to JBNWO
Revocable Living Trust as evidenced by the Grant Deed recorded in the Official Records of Clark
County, Nevada, as Inst. No. 20110527-0004010 and attached hereto as Exhibit “I”.

12. On May 27, 2011, Kristin Jordal, acting in her capacity as the Trustee of the JBNWO
Revocable Living Trust, transferred her interest in the Property to Stacy Moore as evidenced by the
Grant Deed recorded in the Official Records of Clark County, Nevada, as Inst. No. 20110527-
0004011 and attached hereto as Exhibit “J”.

13. On November 2, 2011, MERS assigned the Loan and the Deed of Trust to U.S.
BANK, National Association, as Trustee for the Certificateholders of the LXS 2006-4N Trust Fund
(“US Bank”) by virtue of that certain Assignment of Deed of Trust recorded in the Official Records
of Clark County, Nevada (“Assignment”) as Inst. No. 20111101-0000754. A true and correct copy
of the Assignment is attached hereto as Exhibit “K”.

14, On September 11, 2012, Shadow Mountain HOA and its agent, Alessi, recorded a

new Notice of Delinquent Assessment Lien against the Property in the Official Records of Clark

" The amount of $5,757.00 as stated in the HOA NOS appears to include additional trustee fees charged by Alessi &
Koenig as the account ledger for the Property indicates a balance of $2,602.94 on January 31, 2011. See Exhibit “H”.
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County, Nevada, as Inst. No. 20120911-0002023 (“Second HOA Lien”). The Second HOA Lien
stated the amount due Shadow Mountain HOA was $6,448.00 which included assessments, late
fees, interest, collection costs and balance transfer from the prior owner, Gotera, in the
amount of $2,730.00. A true and correct copy of the Second HOA Lien is attached hereto as
Exhibit "L". See also Shadow Mountain HOA’s Ledger attached hereto as Exhibit “M”.

15. The HOA Ledgers show that no payments were made on this HOA account after the
1" HOA Lien was recorded May 7, 2008, and that all of the same assessments included in the
First HOA Lien were included in the Second HOA Lien recorded September 11, 2012. See HOA
Ledgers attached as Exhibits “G” and “M”.

16. On or about July 5, 2013, Shadow Mountain HOA and its agent, Alessi, recorded
against the Property, a Notice of Default and Election to Sell in the Official Records of Clark
County, Nevada, as Inst. No. 20130705-0000950 (“Second HOA NOD”). The Second HOA NOD
stated the amount due Shadow Mountain HOA was $6,631.41 which included assessments, late
fees, interest, and collection costs. A true and correct copy of the Shadow Mountain HOA is
attached hereto as Exhibit "N".

17. On October 1, 2013, MERS assigned its remaining interest as the servicer of the
Loan to Nationstar Mortgage, LLC by virtue of that certain Assignment of Deed of Trust recorded
in the Official Records of Clark County, Nevada (“Second Assignment”) as Inst. No. 20131001-
0002401. A true and correct copy of the Assignment is attached hereto as Exhibit “O”.

18. On or about December 10, 2013, Shadow Mountain HOA and its agent, Alessi,
recorded a Notice of Trustee’s Sale against the Property, as Inst. No. 20131210-0001308, in the
Official Records of Clark County, Nevada (the “Second HOA NOS”). The Second HOA NOS
stated the amount due to Shadow Mountain HOA was $8,017.11 which included assessments, late
fees, interest, and collection costs. A true and correct copy of the Second HOA NOS is attached
hereto as Exhibit "P".

19. On May 7, 2014, Shadow Mountain HOA and its agent, Alessi, conducted a
foreclosure sale of the Property, whereat SFR Investments Pool 1, LLC (“SFR”) purported to be the

highest bidder and allegedly purchased the Property for $59,000.00 (the “HOA Sale”) as evidenced
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by that certain Trustee’s Deed Upon Sale in favor of SFR recorded in the Official Records of Clark
County, Nevada as Inst. No. 20140113-0001460 (“TDUS”). A true and correct copy of the TDUS is
attached as Exhibit “Q”. The TDUS recites that title was conveyed “without warranty expressed or
implied” to SFR.

20. At the time of the foreclosure sale, the fair market value of the Property was
$306,000.00. See Declaration of R. Scott Dugan, SRA attached hereto as Exhibit “R”. The
purchase price of $59,000.00 for the Property at the HOA’s foreclosure sale was 19.2% of the
Property’s fair market value.

II1.
STATEMENT OF AUTHORITIES

A. LEGAL STANDARD

“Summary judgment is appropriate if, when viewed in the light most favorable to the non-
moving party, the record reveals there are no genuine issues of material fact and the moving party is
entitled to judgment as a matter of law.” DTJ Design, Inc. v. First Republic Bank, 130 Nev. Adv.
Op. 5,318 P.3d 709, 710 (2014) (citing Pegasus v. Reno Newspapers, Inc., 118 Nev. 706, 713, 57
P.3d 82, 87 (2002)). While the party moving for summary judgment must make the initial showing
that no genuine issue of material fact exists, where, as here, the non-moving party will bear the
burden of persuasion at trial, the party moving for summary judgment need only: “(1) submit
evidence that negates an essential element of the nonmoving party’s claim, or (2) ‘point out ... that

299

there is an absence of evidence to support the nonmoving party’s case.”” Francis v. Wynn Las
Vegas, LLC, 127 Nev. Adv. Op. 60, 262 P.3d 705, 714 (2011). Once this showing is met, summary
judgment must be granted unless “the nonmoving party [can] transcend the pleadings and, by
affidavit or other admissible evidence, introduce specific facts that show a genuine issue of material
fact.” Cuzze v. Univ. & Cmty. Coll. Sys. of Nevada, 123 Nev. 598, 603, 172 P.3d 131, 134 (2007).
There are no contested issues of material fact that will preclude summary judgment in this

case. Based upon the uncontested facts presented herein, Nationstar Mortgage is entitled to a

judgment as a matter of law on SFR’s claims.
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Iv.
ADMISSIBILITY OF EXHIBITS

Nationstar requests that the Court take judicial notice of the following exhibits pursuant to
N.R.S. § 47.130: Exhibits “A”, “B”, “C”, “D”, “F”, “H”, “I”, “J”, “K”, “L”, “N”, “0”, “P” and
“Q” as they are self-authenticating documents pursuant to N.R.S. § 52.165 due to these documents
being acknowledged with a notarial certificate and recorded in the public records of Clark County,
Nevada. Exhibits “E”, “E-1”, “E-2”, “E-3”, “E-4”, and “E-5” are supported by the Affidavit of
Douglas Miles, Esq. of Miles Bauer & Winters, LLP. Exhibits “G” and “M” were produced by
either the HOA or HOA Trustee in response to a Subpoena Duces Tecum and are authenticated by
the Deposition testimony of David Alessi, attached hereto as Exhibit “X” pages 37-39. Exhibit
“R” is supported by the Declaration of R. Scott Dugan, SRA, Certified General Appraiser and
Nationstar’s designated expert witness in this case. Exhibit “W” is SFR’s Responses to
Nationstar’s Interrogatories.

Nationstar requests that this Court take judicial notice of Exhibits “S”, “T” , “U”, and “V”
in accordance with N.R.S. § 47.140, as they are judicial orders or publications issued, respectively,
by the Nevada Real Estate Division, the Nevada Supreme Court, and Federal District Court, District
of Nevada constituting the record from another case.

V.
LEGAL ARGUMENT

A. NATIONSTAR’S PREDECESSOR IN INTEREST REDEEMED THE FIRST DEED
OF TRUST’S PRIORITY BY TENDERING THE FULL AMOUNT OF THE HOA’S
SUPER-PRIORITY LIEN

1. The Payment Of The Super-Priority Lien Preserved The Deed of Trust

Nationstar is entitled to summary judgment because its predecessor in interest
tendered a check to pay off the full, undisputed super-priority amount of the HOA’s lien to the HOA
Trustee before the foreclosure sale. NRS 116.3116(1) gives a homeowner’s association a lien
against its homeowners' properties when they fail to pay monthly assessments. But, only a portion of
an association's lien has priority over a first deed of trust. As the Nevada Supreme Court explained

in SFR Investments:
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As to first deeds of trust, NRS 116.3116(2) . . . splits an HOA lien into
two pieces, a superpriority piece and a subpriority piece. The superpriority
piece, consisting of the last nine months of unpaid HOA dues and
maintenance and nuisance-abatement charges, is "prior to" a first deed of
trust. The subpriority piece, consisting of all other HOA fees or
assessments, is subordinate to a first deed of trust.

SFR Inv. Pool I, LLC v. U.S. Bank, N.A., 334 P.3d 408, 411 (Nev. 2014).

The Nevada Supreme Court acknowledges a lender may preserve its interest by determining
the super-priority amount and paying that amount in advance of the sale. /d. at 418. The Nevada
Real Estate Division agrees. It confirms as much in its 2012 advisory opinion, relying upon UCOIA,
upon which NRS chapter 116 is based. See December 12, 2012 NRED Advisory Opinion No. 13-
01, at 11 attached hereto as Exhibit “S”. UCIOA § 3-116's commentary acknowledges the
superpriority concept is "a significant departure from existing practice,”" but "strikes an equitable
balance between the need to enforce collection of unpaid assessments and the obvious necessity of
protecting the priority of the security interest of lenders." /d. at 9. Therefore, "as a practical matter,
secured lenders will most likely pay the [9] months' assessments demanded by the association rather
than having the association foreclose on the unit." Id. "Payment of [the superpriority charges]

relieves their superpriority status." Id. at 11 (emphasis added).

2. BAC Tendered The Full Super-Priority Amount To The HOA Rendering The
HOA Sale Void

The Nevada Supreme Court has confirmed that an association’s super-priority lien is
limited to nine months of delinquent assessments. Horizons at Seven Hills Homeowners Ass’n v.
lkon Holdings, LLC, 132 Nev. Adv. Op. 35, 373 P.3d 66, 73 (2016) (“[W]e conclude the
superpriority lien ... is limited to an amount equal to the common expense assessments due during
the nine months before foreclosure.”) In SFR Investments Pool I, LLC v. U.S. Bank, N.A., the
Supreme Court stated that a mortgagee’s pre-foreclosure tender of the super-priority amount
prevents the deed of trust from being extinguished. 334 P.3d 408, 414 (“[A]s junior lienholder, [the
holder of the first deed of trust] could have paid off the [HOA] lien to avert loss of its security[.]”);
Id., at 413 (“[S]ecured lenders will most likely pay the [9] months’ assessments demanded by the

association rather than having the association foreclose on the unit.””) (emphasis added).
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The super-priority portion of the lien includes maintenance and nuisance abatement charges
and assessments "which would have become due in the absence of acceleration during the 9 months
immediately preceding institution of an action to enforce the lien." NRS 116.3116(2). A party has
instituted "an action to enforce the lien" for purposes of NRS 116.3116(6) when it provides the
notice of delinquent assessment. Saticoy Bay LLC Series 2021 Gray Eagle Way 338 P.3d at 231.

Here, the HOA recorded its First HOA Lien notice on May 7, 2008 seeking $957.00 of
which $620.00 were collection costs, attorney’s fees and interest, leaving outstanding assessments
of no more than $337.00. See Exhibit “C”. The monthly assessments were $23.00 per month so 9
months of assessments equaled $207.00. /d. The HOA was also charging a late charge of $10.00
per month which was not included in the super-priority lien amount. /d. The relevant time period
for calculation of the super-priority portion of the HOA's lien is the preceding 9 months — August
2007 through May 2008. On or about September 28, 2010, Miles Bauer delivered a check for
$207.00 to Alessi, which represented nine months of common assessments. See Exhibit “E” and its
subparts. This full tender extinguished the super-priority portion of the HOA’s lien and rendered
any subsequent HOA sale void if the tendered super-priority lien assessments were included in the
subsequent foreclosure. See Bank of America, N.A. v. Ferrell Street Trust, Case No. 70299 (April
27,2018, Nev.) (unpublished order). In Ferrell Street Trust the Supreme Court stated that “[a]
tender of payment operates to discharge a lien. Power Transmission Equip. Corp. 201 N.W.2d 13,
16 (Wis. 1972) (“Common-law and statutory liens continue in existence until they are satisfied or
terminated by some manner recognized by law. A lien may be lost by ... tender of the proper
amount of the debt secured by the lien.”).” Id. at 2. The Supreme Court in Ferrell Street Trust went
on to state that “[w]hen rejection of a valid tender is unjustified, the tender effectively discharges the
lien. See e.g. Hohn v. Morrison, 870 P.2d 513, 516-17 (Colo. App. 1993),; Lanier v. Mandeville
Mills, 189 S.E. 532, 534-35 (Ga. 1937); see also 59 C.J.S. Mortgages § 582 (2016).” Id. Finally, the

Supreme Court stated that

A valid tender of a mortgage lien invalidates a foreclosure sale on that lien because
the sale purports to extinguish the tenderer’s interest in the property. See 1 Grant S.
Nelson, Dale A. Whitman, Ann M. Burkhart & R. Wilson Freyermuth, Real Estate

Finance Law § 7:21 (6th ed. 2014). (“The most common defect that renders a sale
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void is that the mortgagee had no right to foreclose.”); see also Henke v. First S.
Props., Inc. 586 S.W.2d 6117, 620 (Tex. App. 1979) (payment of past-due
installments cured loan’s default such that subsequent foreclosure on the property
was void). Thus, when a valid tender satisfies the superpriority portion of the
HOA'’s assessment lien, a foreclosure sale for the entire lien results in a void sale, as
only part of the lien remains in default.

Id. at 3. A copy of the Order in Ferrell Street Trust is attached hereto as Exhibit “W?”.

The tender facts in this case is virtually identical to the facts in Ferrell Street Trust. The
tender materials from the appellate appendix in Ferrell Street Trust are attached as Exhibit “U” for
the Court’s review. The first letter sent by Miles Bauer to the HOA in Ferrell Street Trust matches
nearly word-for word the first letter sent by Miles Bauer to the HOA in this case. The second letters
sent in both cases are also a match except for property addresses and amounts constituting the
superpriority component. The language on the check stubs accompanying the delivered checks also

match. Miles Bauer wrote in its tender letter in this case:

Our client has authorized us to make payment to you in the amount of $207.00 to
satisfy its obligations to the HOA as a holder of the first deed of trust against the
property. Thus, enclosed you will find a cashier's check made out to Alessi &
Koenig, LLC in the sum of $207.00, which represents the maximum 9 months’
worth of delinquent assessments recoverable by an HOA. This is a non-negotiable
amount and any endorsement of said cashier's check on your part, whether
express or implied, will be strictly construed as an unconditional acceptance on
your part of the facts stated herein and express agreement that BAC's financial
obligations towards the HOA in regards to the real property located at 5327
Marsh Butte Street have now been “paid in full.”

See Exhibit E-3 (September 30, 2010 letter).
In the Ferrell Street Trust case, Miles Bauer wrote in its tender letter as follows:

Our client has authorized us to make payment to you in the amount of $150.00 to
satisfy its obligations to the HOA as a holder of the first deed of trust against the
property. Thus, enclosed you will find a cashier's check made out to Alessi &
Koenig, LLC in the sum of $150.00, which represents the maximum 9 months'
worth of delinquent assessments recoverable by an HOA. This is a non-negotiable
amount and any endorsement of said cashier's check on your part, whether
express or implied, will be strictly construed as an unconditional acceptance on
your part of the facts stated herein and express agreement that BAC's financial
obligations towards the HOA in regards to the real property located at 994 River
Walk Ct. have now been “paid in full.”
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See Appellant Appendix Ex. “4” from Ferrell Street Trust attached hereto as Exhibit “U”. These
two tender letters are identical except for the amount of payment, the entity the check was made to,
and the property address. After examining Bank of America' tender in Ferrell Street Trust, the
Nevada Supreme Court concluded that "Bank of America's tender appears valid, an unconditional
offer to pay the superpriority portion of the lien in full . . . ." See Exhibit “T” at 3.

3. Bank of America’s Unconditional Tender Discharged the Super-Priority Lien

The tender doctrine is designed “to enable the debtor to ... relieve his property of
encumbrance by offering his creditor all that he has any right to claim,” which “does not mean that
the debtor must offer an amount beyond reasonable dispute, but it means the amount due, —
actually due.” Dohrman v. Tomlinson, 399 P.2d 255, 258 (Id. 1965) (emphasis added). Tender is
complete when “the money is offered to a creditor who is entitled to receive it.” Cladianos v.
Friedhoff, 69 Nev. 41, 45, 240 P.2d 208, 210 (1952); see also Ebert v. W. States Refining Co., 75
Nev. 217, 222,337 P.2d 1075, 1077 (1959) (enforcing option contract where corporation offered to
pay full amount to exercise option). After the money owed is offered to the creditor, “nothing
further remains to be done, and the transaction is completed and ended.” Cladianos, 69 Nev. at 45.

A tender is not rendered ineffective by the tendering party’s demand for matters to which it
is entitled. “[The definition of tender] is more precisely stated as an offer of payment that is coupled
either with no conditions or only with conditions upon which the tendering party has a right to
insist.” Fresk v. Kraemer, 337 Or. 513, 522, 99 P.3d 282, 287 (2004) (emphasis added) (finding
that under a statute precluding an attorney’s fee award to a party to whom full damages were
tendered prior to litigation, tender was not invalidated by conditioning payment upon a release of
liability); Millhollin v. Conveyor Co., 287 Mont. 377, 383, 954 P.2d 1163, 1166 (1998); Dull v.
Dull, 138 Ariz. 357,359, 674 P.2d 911, 913 (Ct. App. 1983).

Nevada’s federal courts have also held that BAC’s Miles Bauer tenders are unconditional
tenders that extinguish an association’s super-priority lien. U.S. Bank, N.A. v. SFR Investments Pool
1, LLC, 2016 WL 4473427 at *6 (D. Nev. Aug. 24, 2016) (rejecting the foreclosure-sale purchaser’s
argument that Bank of America’s tender was conditional, explaining that “a reasonable jury could

not interpret the evidence that way.”); U.S. Bank, N.A. v. Bacara Ridge Assoc., 2016 WL 5334655 at
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*3 (D. Nev. Sep. 22, 2016) (same); U.S. Bank, N.A. v. Emerald Ridge Landscape Maintenance
Ass’n, 2:15-cv-00117-MMD-PAL (D. Nev. Sep. 30, 2016). In Emerald Ridge, the court explained
that the Miles Bauer tender letter was not conditional because accepting the tender did not require

the association or its collection agent to “take any actions or waive any rights,” explaining:

The language Miles Bauer included with their cashier’s check states that Miles
Bauer, and presumably their client, will understand endorsement of the check to
mean they have fulfilled their obligations. It simply delineates how the tenderer will
interpret the action of the recipient (which also turned out to be the correct
interpretation of the law). It does not require [the association’s trustee] to take any
actions or waive any rights. And it does not depend on an uncertain event or
contingency.

Emerald Ridge, 2:15-cv-00117-MMD-PAL, at 7.2 Because BAC’s super-priority tender was
unconditional, the Emerald Ridge Court held the tender “was proper,” meaning the tender
extinguished the super-priority portion of the association’s lien. /d.

The tender facts in this case are nearly identical to those in U.S. Bank, Bacara Ridge, and
Emerald Ridge, where courts held that Miles Bauer’s tenders are unconditional tenders that
extinguish an association’s super-priority lien if the tendered amount is greater than or equal to the
statutory super-priority amount. Examining the language of the Miles Bauer letter proves the U.S.
Bank, Bacara Ridge, and Emerald Ridge Courts are correct.

BAC reiterated when it tendered the check that it wished to satisfy only the super-priority
portion of the HOA’s lien, stating that it “is the beneficiary/servicer of the first deed of trust loan
secured by the property” and “wishes to make a good faith attempt to fulfill [BAC’s] obligations” to
the HOA. Id. (emphasis added). By the letter’s unequivocal terms, the $207.00 check: (1) was
meant to extinguish the super-priority lien only, and would have no effect on the HOA’s ability to
collect and foreclose the sub-priority portion of its lien, as it clearly explained NRS 116.3116’s
split-lien dichotomy, and (2) would have no effect on the HOA’s ability to collect assessments and
fees from the Deed of Trust holder if that holder ever obtained title to the Property through its own
foreclosure sale, as the letter explicitly stated that the tender was meant to satisfy BAC’s

“obligations” only “as 1st lienholder.” See Id.

* A copy of the Summary Judgment Order in U.S. Bank v. Emerald Ridge Landscape Maintenance
Association, Case No. 2:15-cv-00117-MMD-PAL is attached as Exhibit “V”.
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Extinguishing a lien by paying the undisputed lien amount in full is surely no “condition,”
and is in fact the purpose behind the tender doctrine, which allows junior lienholders to discharge
senior liens by submitting full payment of that lien to the senior lienholder. See Richardson v.
Cont’l Grain Co., 336 F.3d 1103, 1107 (9th Cir. 2003) (“The condition of dropping a claim is
implicit in all tenders because they are made ‘to satisfy a debt or obligation.” A tender is called an
‘unconditional’ offer only because there are no additional conditions.”) (internal citations omitted);
Dull, 674 P.2d at 912 (“A tender is not conditional, however, if the condition is one which the
person making the tender has a legal right to insist upon.”). The tender doctrine is tailored for the
exact fact pattern of this case — where a senior lienholder unjustifiably rejects a junior lienholder’s
full payment of the senior lien amount, the tender doctrine protects the junior lienholder from that
unjustified rejection by operating to discharge the senior lien. See Richardson, 336 F.3d at 1107;
Dull, 674 P.2d at 912.

Like the Miles Bauer letters in U.S. Bank, Bacara Ridge, and Emerald Ridge, the Miles
Bauer letter here did not contain any impermissible conditions, and the check enclosed in that letter
was for an amount much greater than the super-priority amount of the HOA’s lien. See Exhibits
“E-3” BAC’s tender thus discharged the super-priority portion of the HOA’s lien, meaning the
HOA'’s foreclosure of its remaining sub-priority lien did not extinguish the Deed of Trust. See SFR
Investments, 334 P.3d at 414 (“[A]s junior lienholder, [the holder of the first deed of trust] could
have paid off the [HOA] lien to avert loss of its security[.]”); Id., at 413 (“As a practical matter,
secured lenders will most likely pay the [9] months’ assessments demanded by the association rather
than having the association foreclose on the unit.”); Emerald Ridge, 2:15-cv-00117-MMD-PAL, at
7.

4. The Second Notice of Lien Does Not Trigger A New Super-Priority
Lien

The fact that the HOA released its First HOA Lien on November 30, 2010 (after

receiving the tender), and recorded the Second HOA Lien on September 11, 2013, does not change
the fact that the HOA’s super-priority lien was discharged through the tender described above. The
Nevada Supreme Court recently clarified that NRS 116.3116 does not limit an HOA to one lien

enforcement action or one super-priority lierll) per 7r01%62r;y forever. See Property Plus Investments,
age 170
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LLC v. Mortgage Electronic Registration Systems Inc., 401 P.3d 728, 730-732, 133 Nev. Ad. Op. 62
(2017). However, under Property Plus to trigger a new super-priority lien, the HOA must
commence a new enforcement action. This can occur in two ways: (1) by completing a prior
enforcement action through foreclosure, or (2) by recording a rescission of a prior lien. Id. Property
Plus states, “[t]herefore, when an HOA rescinds a superpriority lien on a property, the HOA may
subsequently assert a separate superpriority lien on the same property based on monthly HOA dues,
and any maintenance and nuisance abatement charges, accruing after the rescission of the previous
superpriority lien." Id. at 732-733 (emphasis added). The Property Plus Court clearly held that
“la]n HOA cannot simply reject payment and release the lien, only to turn around and record
another lien based on the same unpaid assessments in order to safeguard the superpriority
status.” See Id. at 9. Yet, that is precisely what occurred in this case.

Based on the undisputed facts, it is clear that Alessi rescinded the May 7, 2008 First HOA
Lien after rejecting the tender payment in order to safeguard the super-priority status of its lien. On
September 28, 2010, Miles Bauer delivered a check to Alessi to satisfy the super-priority lien. That
check was wrongfully rejected. On November 30, 2010, Alessi recorded the Release of Lien. On
September 11, 2012, the HOA recorded the Second HOA Lien which included all of the
assessments, late fees, interest, collection costs and balance included in the First HOA Lien.
See Second HOA Lien at Exhibit "L'" and the HOA’s Ledger at Exhibits “G” and “M”.

Based on the HOA’s records, it is clear that the Second HOA Lien’s balance of $6,448.00
included the entire balance from the First HOA as evidenced by Alessi’s demand statement that was
to Miles Bauer on September 13, 2010 and by Shadow Mountain’s account ledgers. Accordingly,
the HOA’s release of lien was accomplished to safeguard the superpriority status of the lien, in
violation of Property Plus. There can be no dispute the amount paid was sufficient to fully
discharge the super-priority portion of the HOA’s lien and the payment was wrongfully rejected by
Alessi. This tender discharged the super-priority portion of the HOA's lien, which carried over to the

Second HOA Lien.
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B. THE FORECLOSURE SALE IS INVALID BECAUSE THE SALES PRICE WAS
GROSSLY INADEQUATE AND PATENTLY UNFAIR

The decision of the Nevada Supreme Court in Shadow Wood. v. NYCB, 366 P.3d 1105,

(Nev. 2016), examined the issue of commercial reasonableness and provides that a grossly
inadequate purchase price compared to the fair market value at the time of the HOA Sale can be
sufficient to set aside a sale when coupled with unfairness. The Shadow Wood decision recognized
the Restatement (Third) of Property: Mortgages § 8.3 ant. b ( 1997) position that while "[g]ross
inadequacy cannot be precisely defined in terms of a specific percentage of fair market value,
(generally ... a court is warranted in invalidating a sale where the price is less than 20 percent of fair
market value and, absent other foreclosure defects, is usually not warranted in invalidating a sale
that yields in excess of that amount."

The Nevada Supreme Court recently confirmed that to hold that an association's foreclosure
sale did not extinguish a senior deed of trust on equitable grounds, there "must [ ) be a showing of
fraud, unfairness, or oppression." See Nationstar Mortgage, LLC v. Saticoy Bay LLC Series 2227
Shadow Canyon, 133 Nev. Adv. Op. 91, 405 P.3d 641, 642 (2017). The Nevada Supreme Court
made clear that the foreclosure-sale price is a highly relevant factor, explaining that "very slight
additional evidence of unfairness" is all that is needed if the price "inadequacy is palpable and
great". It is universally recognized that inadequacy of price is a circumstance of greater or lesser
weight to be considered in connection with other circumstances impeaching the fairness of the
transaction as a cause of vacating it, and that, where the inadequacy is palpable and great, very slight
additional evidence of unfairness or irregularity is sufficient to authorize the granting of the relief
sought. Id. (emphasis added) (internal citation omitted).

In Shadow Wood, the Nevada Supreme Court explained that a foreclosure-sale price below
20% of fair market value is "obviously inadequate." See Shadow Wood, 366 P.3d at 1116. If
construed as a super-priority foreclosure, then the HOA's sale of the Property for $59,000.00 did not
extinguish the Deed of Trust because it was both oppressive and unfair. A sale price of $59,000.00
is a "palpabl[y] and great[ly]" inadequate sales price when compared to the fair market value of the
Property on the date of the HOA Sale. Nationstar’s expert valued the Property at $306,000.00 at the

time of the HOA Sale. See Exhibit “R-1". Thus, the Property sold below the 20% threshold,
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rendering the sale price grossly inadequate. These facts are not in dispute, as SFR has not provided
any evidence that the purchase price was greater than 20 percent of the fair market value of the
Property at the time of the HOA Sale. In light of this "palpabl[y] and great[ly]" inadequate sales
price, "very slight evidence of unfairness" is all that is needed to show the sale did not extinguish
the Deed of Trust on equitable grounds. See Nationstar, 405 P.3d at 658. There is more than enough
evidence to satisfy that standard here where the tender rendered the sale void, the HOA had no
authority to proceed with the sale, and the HOA was artificially attempting to get around the tender
by recording a new notice of lien for the same assessments for which the tender was received and

rejected.

C. THE BONA FIDE PURCHASER DOCTRINE IS IRRELEVANT, AND SFR IS NOT
A BONA FIDE PURCHASER FOR VALUE

SFR’s status as an alleged bona fide purchaser is completely irrelevant in this matter. The
HOA Sale was either void, resulting in no Property interest being transferred to SFR, or the sale was
subject to the Deed of Trust. Under either scenario a bona fide purchaser defense is legally
irrelevant. Even if bona fide purchaser status could provide a windfall to an HOA-sale purchaser
after a sub-priority sale, Plaintiff is not entitled to that windfall because it is not a bona fide
purchaser.

1. SFR’s Bona Fide Purchaser Status Is Irrelevant As The Sale Is Void

Defects in the exercise of the statutory authority requisite to hold a non-judicial
foreclosure sale can be categorized as void, voidable or inconsequential. “Some defects are so
substantial that they render the sale void. In this situation, neither legal nor equitable title transfers
to the sale purchaser or subsequent grantees, except perhaps by adverse possession.” 1 Grant S.
Nelson, Dale A. Whitman, Ann M. Burkhart & R. Wilson Freyermuth, Real Estate Finance Law §
7:21 (6™ ed. 2014). The sale is void where the trustee proceeds without authorization (such as when

a tender has already satisfied the super-priority lien amount), or where “the mortgagee or trustee
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did not give statutorily-required notice”.” Id. Other examples of defects rendering a sale void are,

fraud, incapacity or failing to properly appoint a trustee or a successor trustee. Id.

Most defects render the foreclosure sale voidable and not void. When a voidable error
occurs, bare legal title passes to the sale purchaser, subject to the redemption rights of those injured
by the defect. Id. Courts have held that a sale is voidable “when the mortgagee published the notice
of sale for slightly fewer times that the statutorily prescribed number or when the sale is conducted
at the east door rather than the west front door of the county courthouse.” Id. “If the defect only
renders the sale voidable, the redemption rights can be cut off if a bona fide purchaser for value

acquires the land.” 1d.

An inherent feature of a voidable sale (as opposed to one that is void) is that all rights
to set aside the sale will be cut off if the land passes into the hands of a bona fide
purchaser for value. When this occurs, the purchaser’s title is immune from attack
and an action for damages against the foreclosing mortgagee or trustee may be the
aggrieved party’s only remedy. This is the critical difference between void and
voidable foreclosures, because in the former event bona fide purchasers are subject to
the risk of having the sale set aside.

Grant S. Nelson and Dale A. Whitman, Reforming Foreclosure: The Uniform Nonjudical
Foreclosure Act Duke Law Journal Vol. 53 at 1501-1502 (March 2004). In 7912 Limbwood
Court Trust v. Wells Fargo Bank, N.A., 2:13-CV-00506-APG-GWF (D. Nev. 2015), the
United States District Court for the District of Nevada held that under Nevada law, when a
sale is void no title passes to a purchaser, even if the purchaser is a bona fide purchaser. The

Limbwood Court stated that:

When a sale is void, it is ‘ineffectual.” Deep v. Rose, 364 S.E.2d 228, 232 (Va.
1988). No title, legal or equitable, passes to the purchaser. Id.; see, e.g., Gilroy v.
Ryberg, 667 N.W.2d 544, 554 (Neb. 2003) (stating ‘when a sale is void, ‘no title,
legal or equitable, passes to the sale purchaser or subsequent grantee’ even if the
property is bought by a bona fide purchaser (quoting 1 Grant S. Nelson & Dale A.
Whitman, Real Estate Finance Law § 7.20 (3d ed. 1993) & citing 12 Thompson on
Real Property, supra, § 101.04(c)(2)(ii)) at 403 (David A. Thomas ed.
1994). Consequently, no title passed to the plaintiff via the HOA’s foreclosure
sale.

? Citation to the 11 cases referenced in the 1 Grant S. Nelson treatise in support of this statement are not listed. The
Grant S. Nelson treatise has been extensively cited by the Nevada Supreme Court, including in the Shadow Wood, Stone
Hollow and Ferrell Street Trust decisions and it provides a clear statement of the distinction between void and voidable
title.
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7912 Limbwood, at 6-7 (emphasis added). Accord Gibson v. Westoby, 115 Cal. App.2d 273, 277-78
(1953); (citing Bryce v. O’Brien, 5 Cal.2d 615, 616, 55 P.2d 488 (1950)) (“A void conveyance
passes no title and cannot be made the foundation of good title even under the equitable doctrine of
bona fide purchase”); Lucero v. Bank of America Home Loans, 2:11-cv-1326-RCJ-RJJ (D. Nev.
2012) (Plaintiff properly stated a claim to set aside trustee’s sale and have it declared void based
upon defect in the foreclosure process).

Accordingly, the distinction between a sale being void or voidable is that if a sale defect
renders the sale void, no title passes to any subsequent purchaser, not even a bona fide purchaser,

whereas if the defect is merely voidable it is subject to a bona fide purchaser defense.

2. The Bona Fide Purchaser Doctrine Cannot Change the HOA’s Sub-Priority
Foreclosure into a Super-Priority Sale

The Nevada Supreme Court previously held that the bona fide purchaser doctrine is
irrelevant in cases where, like here, the senior mortgagee tendered the super-priority amount before
the foreclosure sale. Stone Hollow II, 382 P.3d at 911. While Stone Hollow II was vacated on
separate grounds by the en banc Nevada Supreme Court, the Court has not retreated from its holding
that a valid super-priority tender extinguishes an association’s super-priority lien, and that whether
the HOA-sale purchaser is a bona fide purchaser is irrelevant in super-priority tender cases.
Furthermore, the Nevada Supreme Court recently held that “[a] valid tender of a mortgage lien
invalidates a foreclosure sale on that lien, because the sale purports to extinguish the tenderer’s
interest in the property.” See Bank of America, N.A. vs. Ferrell Street Trust, No. 70299 (Nev. Apr.
27,2018). As BAC made a valid tender in the amount of $207.00 that was wrongfully rejected by
the HOA Trustee even though it satisfied the Shadow Mountain’s superpriority lien, the HOA
foreclosure sale is void as a matter of law, even if SFR is a bona fide purchaser. Ferrell Street Trust
makes clear the bona fide purchaser doctrine does not protect SFR from the legal effect of BAC’s
tender or Shadow Mountain HOA’s decision to foreclose on its sub-priority lien here.

3. SFR Bears The Burden Of Proving It Is A Bona Fide Purchaser

Even if the bona fide purchaser doctrine were relevant in this case, SFR still would
bear the burden of proving it is a bona fide purchaser. Under Nevada law, the bona fide purchaser

status is an affirmative defense. Bailey v. Butner, 64 Nev. 1,4, 176 P.2d 226, 229 (1947) (the right
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to protection as a bona fide purchaser is ordinarily regarded as an affirmative defense). The party
asserting an affirmative defense always bears the burden of proving each element of that defense.
See Nev. Ass'n Servs., Inc. v. Eighth Judicial Dist. Court, 130 Nev. Adv. Rep. 94, 338 P.3d 1250,
1254 (2014) (noting that the party asserting an affirmative defense bears the burden of proving
each element of that defense); Schwartz v. Schwartz, 95 Nev. 202, 206 n.2, 591 P.2d 1137, 1140 n.2
(1979) (A party who asserts an affirmative defense has the burden to prove each element of the
defense).

4. SFR Is Not A Bona Fide Purchaser

In Huntington v. MILA, Inc., 119 Nev. 355, 357, 75 P.3d 354, 356 (2003), the

Nevada Supreme Court stated that:

NRS 111.325, Nevada's statutory recording act, provides:

Every conveyance of real property within this state hereafter made,
which shall not be recorded as provided in this chapter, shall be void
as against any subsequent purchaser, in good faith and for a valuable
consideration, of the same real property, or any portion thereof, where
his own conveyance shall be first duly recorded.

A subsequent purchaser with notice, actual or constructive, of an interest in
property superior to that which he is purchasing is not a purchaser in good faith,
and is not entitled to the protection of the recording act.

A duty of inquiry arises

“when the circumstances are such that a purchaser is in possession of
facts which would lead a reasonable man in his position to make an
investigation that would advise him of the existence of prior
unrecorded rights. He is said to have constructive notice of their
existence whether he does or does not make the investigation. The
authorities are unanimous in holding that he has notice of whatever the
search would disclose." (emphasis added and citations omitted).

119 Nev. at 357, 75 P.3d at 356.

Thus, under the recording statute, (NRS 111.325), every prior recorded document creates a
superior interest to a subsequent purchaser. It is undisputable that the Deed of Trust was recorded
prior to the Plaintiff purchasing at the HOA sale, and accordingly, unless the HOA Sale
extinguished the Deed of Trust, the Plaintiff took its title subject to the prior recorded Deed of Trust

and cannot be a “purchaser in good faith” because the Deed of Trust was “superior” as being

Page 23 of 27

JA_0606



http://www.lexis.com/research/buttonTFLink?_m=e6fd84e992d52eacda9f0d80a06a6039&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b2015%20Nev.%20Unpub.%20LEXIS%20632%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=6&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b338%20P.3d%201250%2c%201254%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLzVzk-zSkAb&_md5=809ad5e49570e98b0ac1946a5e59dbd7
http://www.lexis.com/research/buttonTFLink?_m=e6fd84e992d52eacda9f0d80a06a6039&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b2015%20Nev.%20Unpub.%20LEXIS%20632%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=6&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b338%20P.3d%201250%2c%201254%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLzVzk-zSkAb&_md5=809ad5e49570e98b0ac1946a5e59dbd7
http://www.lexis.com/research/buttonTFLink?_m=f94b68d4922a3933cc7a04bcec99bc6e&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b2014%20Nev.%20Unpub.%20LEXIS%201928%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=26&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b95%20Nev.%20202%2c%20206%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=2&_startdoc=1&wchp=dGLzVzk-zSkAb&_md5=ed1e1559befe87eedededc542255cd66
http://www.lexis.com/research/buttonTFLink?_m=f94b68d4922a3933cc7a04bcec99bc6e&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b2014%20Nev.%20Unpub.%20LEXIS%201928%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=26&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b95%20Nev.%20202%2c%20206%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=2&_startdoc=1&wchp=dGLzVzk-zSkAb&_md5=ed1e1559befe87eedededc542255cd66
http://www.lexis.com/research/buttonTFLink?_m=277ae7940dbe879d31270401246f2431&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b2010%20Nev.%20Unpub.%20LEXIS%20248%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=10&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b119%20Nev.%20355%2c%20357%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=5&_startdoc=1&wchp=dGLzVzk-zSkAb&_md5=73be66c5e7a6bfcdb22e4b41cd5215e8

GERRARD, COX & LARSEN

2450 St. Rose Parkway, Suite 200

Henderson, NV 89074
0:(702)796-4000 F:(702)796-47848

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

recorded first in time. SFR’s bona fide purchaser status as against the holder of the Deed of Trust is
thus dependent upon the HOA Sale having been properly conducted, and the Plaintiff having
conduced a due diligence investigation without discovering (i) that BAC Home Loans Servicing,
LP (the holder of the Deed of Trust) was maintaining its lien would still be valid after the HOA
Sale, (ii) that properties being purchased at an HOA Sale in 2014 were always subjected to
litigation over the validity of the pre-existing deed of trust, and (iii) the small purchase price
compared to the fair market value of the Property was evidence the lender was still claiming a valid
lien against the Property.

Under Nevada law, “it was [Plaintiff’s] burden to show that it made a “due investigation
without discovering the prior right or title [Plaintiff] was bound to investigate.” Berge v.
Fredericks, 95 Nev. 183, 190, 591 P.2d 246, 249 (1979). In other words, it was [Plaintiff’s]
obligation to show that it made a due investigation and that the investigation did not reveal the
existence of the unrecorded [interest].” See Telegraph Road Trust v. Bank of America, Case No.
67787, unpub. order (Nev. Sept. 16, 2016). Accord Freedom Mortgage Corp.v. Trovare
Homeowners Association, 2:11-cv-01403-MMD-GWF (2014) (citing Berge v. Fredericks, 95 Nev.
183, 188, 591 P.2d 246, 248 (1979)). The point made in Freedom Mortgage and reaffirmed by the
Nevada Supreme Court in Telegraph Road Trust, is that a putative bona fide purchaser must
conduct a due investigation and is charged with notice of unrecorded information he or she would
learn through that investigation. This is referred to by the Nevada Supreme Court as a duty of
inquiry.

[The purchaser] would not qualify as a bona fide purchaser without notice if, prior to
the payment of consideration and the transfer of legal title, she was under a duty of inquiry.
Such duty arises when the circumstances are such that a purchaser is in possession of facts
which would lead a reasonable man in his position to make an investigation that would advise
him of the existence of prior unrecorded rights. He is said to have constructive notice of their
existence whether he does or does not make the investigation. The authorities are unanimous
in holding that he has notice of whatever the search would disclose. Berge v. Fredericks, 95

Nev. 183, 188-189, 591 P.2d 246, 249 (1979) (emphasis added).
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Any investor purchasing property at an HOA Sale in 2014, especially SFR, was well aware
of the circumstances surrounding such sales and was aware that lenders were contending their liens
survived any HOA Sale (which was further evidenced by the ridiculously low price properties for
which properties were being sold), and taking steps to tender the super-priority lien amount. These
circumstances required any putative bona fide purchaser to conduct a “due investigation” before the
purchase or lose the possibility of bona fide purchaser status. Any “due investigation” in this case
would have disclosed (i) BAC’s unconditional offer to pay the full super-priority lien amount. In its
responses to Nationstar’s Interrogatories, SFR responded as follows concerning whether it

conducted a due investigation prior to the sale:

“After reviewing its file with due diligence, with the exception of the email
regarding properties scheduled for sale on a specific date, SFR does not recall
having any pre-sale communications with any entity, including but not limited to, the
HOA, the HOA Trustee, or the Bank—including the Bank’s predecessor(s) in
interest—regarding the Property, the HOA Foreclosure Sale, or attempts by any
entity to pay the HOA lien, if any such attempts actually occurred.”

See copy of Answer to Interrogatory No. 16 of SFR’s Responses to Nationstar’s First
Set of Interrogatories attached hereto as Exhibit “W?”.

Consequently, SFR is not a bona fide purchaser, and thus cannot attempt to shield itself from
the effect of BAC’s super-priority-plus tender, the HOA’s decision to foreclose on only its sub-
priority lien, or the invalidity of the sale based on its commercial unreasonableness. Accordingly, to
the extent Plaintiff has any interest in the Property, that interest is subject to the Deed of Trust.

This Court should grant summary judgment in Nationstar’s favor.

/11
/11
/11
/11
/11
/11
/11
/11

/17
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VI
CONCLUSION

WHEREFORE, for the foregoing reasons, Nationstar Mortgage, LLC respectfully requests
that this Court grant the instant Motion for Summary Judgment and enter a declaration that Shadow
Mountain Ranch Community Association’s foreclosure sale held on January 8, 2014 is void as a

matter of law, or in the alternative, Third Party Counterclaimant/Cross-claimant SFR Investments
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Pool 1, LLC’s interest, if any, in the Property, is subject to the Deed of Trust.

Dated this 29™ day of June, 2018.

GERRARD COX LARSEN

/s/ Fredrick J. Biedermann, Esq.
Douglas D. Gerrard, Esq.

Nevada Bar No. 4613

Fredrick J. Biedermann, Esq.
Nevada Bar No. 11918

2450 Saint Rose Pkwy., Suite 200
Henderson, Nevada 89074

AKERMAN LLP

/s/ Donna Whittig, Esq.

Darren T. Brenner, Esq.

Nevada Bar No. 8386

Donna Whittig, Esq.

Nevada Bar No. 11015

1160 Town Center Drive, Suite 330

Las Vegas, Nevada 89144

Attorneys for Defendant / Counter-Defendant
Nationstar Mortgage, LLC
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CERTIFICATE OF SERVICE
I hereby certify that I am an employee of GERRARD COX LARSEN, and that on the 29™

day of June, 2018, I served a copy of the CROSS-DEFENDANT NATIONSTAR MORTGAGE,
LLC’S MOTION FOR SUMMARY JUDGMENT, by e-serving a copy on all parties listed in the
Master Service List pursuant to Administrative Order 14-2, entered by the Chief Judge, Jennifer
Togliatti, on May 9, 2014.

Melanie D. Morgan, Esq.

Donna Wittig, Esq.

1635 Village Center Circle, Suite 200

Las Vegas, Nevada 89134
Attorneys for Defendant, Nationstar Mortgage, LLC and Defendant/ Counterclaimant/ Third-
Party Defendant U.S. Bank, National Association, as Trustee for the Certificate Holders of
the LXS 2006-4N Trust Fund, erroneously plead as U.S. Bank, N.A.

Diane Cline Ebron, Esq.

Jacqueline A. Gilbert, Esq.

Karen L. Hanks, Esq.

KIM GILBERT EBRON

7650 Dean Martin Drive, Suite 110

Las Vegas, Nevada 89139

Attorneys for SFR Investment Pool 1, LLC

/s/ Fredrick J. Biedermann, Esq.
Fredrick J. Biedermann, an employee of
GERRARD COX LARSEN
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Electronically Filed
6/29/2018 12:11 PM
Steven D. Grierson

CLERK OF THE couEg
DIANA S. EBRON, EsQ. .

Nevada Bar No. 10580

E-mail: diana@kgelegal.com
JACQUELINE A. GILBERT, ESQ.
Nevada Bar No. 10593

E-mail: jackie@kgelegal.com
KAREN L. HANKS, ESQ.

Nevada Bar No. 9578

E-mail: karen@kgelegal.com
KM GILBERT EBRON

7625 Dean Martin Dr., Suite 110
Las Vegas, Nevada 89139
Telephone: (702) 485-3300
Facsimile: (702) 485-3301
Attorneys for SFR Investments Pool 1, LLC

EIGHTH JUDICIAL DISTRICT COURT
CLARK COUNTY, NEVADA

ALESSI & KOENIG, LLC, a Nevada limited Case No. A-14-705563-C
liability company,

N Plaintiff, Dept. No. 17

STACY MOORE, an individual; MAGNOLIA | MOTIONFOR SUMMARY JUDGMENT
GOTERA, an individual; KRISTIN JORDAL,
AS TRUSTEE FOR THE JBWNO
REVOCABLE LIVING TRUST, a trust; U.S.
BANK, N.A., a national banking association;
NATIONSTAR MORTGAGE, LLC, a foreign
limited liability company; REPUBLIC SILVER
STATE DISPOSAL, INC., DBA REPUBLIC
SERVICES, a domestic governmental entity;
DOE INDIVIDUALS I through X, inclusive;
and ROE CORPORATIONS XI through XX
inclusive,

Defendants.

U.S. BANK, N.A.,
Counterclaimant,
VS.

ALESSI & KOENIG, LLC, a Nevada limited
liability company,
Counter-Defendant.

U.S. BANK, N.A,,
Third-Party Plaintiff,
Vs.

SFR INVESTMENTS POOL 1, LLC, a Nevada
limited liability company; INDIVIDUAL DOES
I through X, inclusive; and ROE
CORPORATIONS I through X, inclusive,

Third-Party Defendant(s).
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SFR INVESTMENTS POOL 1, LLC, a Nevada
limited liability company,

Third-Party Counterclaimant/Cross-Claimant,

VS.

U.S. BANK, N.A.; NATIONSTAR
MORTGAGE, LLC, foreign limited liability
company; KRISTEN JORDAL, as Trustee for
the JBWNO REVOCABLE LIVING TRUST, a
Trust; STACY MOORE, an individual; and
MAGNOLIA GOTERA, an individual,

Counter-Defendants/Cross-Defendants.

SFR Investments Pool 1, LLC (“SFR”) hereby moves for summary judgment against
Nationstar Mortgage, LLC (“Nationstar”) U.S. Bank, N.A. ( “U.S. Bank™), Stacy Moore and
Magnolia Gotera pursuant to NRCP 56(c).

This Motion is based on the papers and pleadings on file herein, the following
memorandum of points and authorities, the Declaration of Karen L. Hanks, Esq. (“Hanks Decl.”),
attached hereto as Exhibit A and the Declaration of Christopher Hardin (“Hardin Decl.”) attached
hereto as Exhibit B, and such evidence and oral argument as may be presented at the time of the

hearing on this matter.

NOTICE OF HEARING

PLEASE TAKE NOTICE thaton ___ dayof _ August1 , 2018, in Department

17 of the above-entitled Court, at the hour of @am//p/nﬁ or as soon thereafter as counsel may
be heard, the undersigned will bring SFR’s Motion for Summary Judgment before this Court for
hearing.
DATED this 29th day of June, 2018.
KIM GILBERT EBRON

/s/ Karen L. Hanks

KAREN L. HANKS, ESQ.

Nevada Bar No. 9578

7625 Dean Martin Drive, Suite 110

Las Vegas, Nevada 89139

Attorneys for SFR Investments Pool 1, LLC

JA_0613
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MEMORANDUM OF POINTS AND AUTHORITIES

I. INTRODUCTION

This case involves an Association foreclosure sale of real property commonly referred to as

5327 Marsh Butte Street, Las Vegas, Nevada 89148 (the “Property”). Specifically, on January 8§,

2014, the Association held a public auction of the Property based on unpaid monthly assessments.

At the foreclosure sale, SFR made the highest cash bid. The evidence establishes that the

Association complied with Nevada law, and that U.S. Bank did not protect its lien interest.

III. STATEMENT OF UNDISPUTED FACTS

DATE

FACTS

1991

Nevada adopted Uniform Common Interest Ownership Act as NRS 116,
including NRS 116.3116(2).

June 21, 2000

Association perfected and gave notice of its lien by recording its
Declaration of Covenants, Conditions & Restrictions and Reservations of
Easements for Shadow Mountain Ranch (“CC&Rs”) as Book No.
20000621 as Document No. 01735.1

November 21, 2005

Grant, Bargain and Sale Deed recorded transferring the Property to
Magnolia Gotera (“Gotera”).?

November 21, 2005

Deed of Trust listing Countrywide Home Loans, Inc. as Lender recorded
as Instrument No. 20051121-0005567 (“DOT”).3

The DOT contained a Planned Unit Development Rider that allowed the
Lender to pay the Borrowers Association Assessment and add that
amount to the Borrower’s debt to Lender.*

The DOT also included language that allowed the lender to “do and pay
for whatever is reasonable or appropriate to protect [its] interest in the
Property ... [including] but ... not limited to: (a) paying any sums secured
by a lien which has priority over [the DOT]; (b) appearing in court; and
(c) paying reasonable attorney’s fees to protect its interest.”

May 27, 2011

A Grant Deed transferring the Property to JBWNO Revocable Living
Trust recorded as Instrument No. 201105270004010.

I See excerpts from CC&Rs, attached to Hanks Decl. as Exhibit A-1.
2 See Grant, Bargain and Sale Deed, attached to Hanks Decl. as Exhibit A-2.
3 See Deed of Trust, attached to Hanks Decl. as Exhibit A-3.

‘1d
> 1d.

6 See Grant Deed, attached to Hanks Decl. as Exhibit A-4.

-3-
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A Grant Deed transferring the Property to Stacy Moore recorded as
May 27, 2011 Instrument No. 201105270004011.7

An Assignment of Deed of Trust purportedly transferring the deed of
trust from MERS to U.S. Bank recorded as Instrument No.

November 2, 2011 | 5411 110200007548

The Association, through its agent, Alessi & Koening, LLC (“Alessi”),
recorded a Notice of Delinquent Assessment Lien (“NODA”) as

9
September 11,2012 Instrument No. 201209110002023.

The NODA was mailed to Moore.'°

After more than 30 days elapsed from the date of mailing NODA, Alessi
recorded a second Notice of Default and Election to Sell Under
Homeowners Association Lien (“NOD”) as Instrument No.:

July 5,2013 201307050000950.'!
U.S. Bank received the NOD.'?

An Assignment of Deed of Trust purportedly transferring the deed of
trust from Bank of America to Nationstar recorded as Instrument No.

October 1,2013 1 541310010002401.13

After more than 90 days elapsed from the date of the mailing of the
NOD, Alessi recorded a Notice of Trustee’s Sale (“Notice of Sale”) as
Instrument No.: 201312100001308. !4

The Notice of Sale was mailed to all requisite parties, and others,
December 10, 2013 | including, but not limited to, U.S. Bank, Bank of America, Nationstar,
MERS, Moore and the Ombudsman.'?

The Notice of Sale was posted on the Property in a conspicuous place. '
The Notice of Sale was published in the Nevada Legal News for three
consecutive weeks.!” The Notice of Sale was posted in three public

7 See Grant Deed, attached to Hanks Decl. as Exhibit A-5.

8 See Assignment of Deed of Trust attached to Hanks Decl. as Exhibit A-6.
? See NODA, attached to Hanks Decl. as Exhibit A-7.

10 See Ex. 2 to Declaration of Non-Monetary Status on file herein.

11 See NOD, attached to Hanks Decl. as Exhibit A-8.

12 See excerpts from Keith Kovalic deposition, the 30(b)(6) witness for U.S. Bank and Nationstar
at 39:3-7 attached to Hanks Decl. as Exhibit A-9.

13 See Assignment of Deed of Trust attached to Hanks Decl. as Exhibit A-10.
14 See Notice of Sale, attached to Hanks Decl. as Exhibit A-11.
15 See Ex. 4 to Declaration of Non-Monetary Status on file herein.

16 See Ex. 5 to Declaration of Non-Monetary Status on file herein.
71d.
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places.™

Association foreclosure sale took place and SFR placed the winning bid
of $59,000.00."

January 8, 2014
SFR paid this amount to Alessi.?

Trustee’s Deed Upon Sale vesting title in SFR was recorded as
Instrument No. 201401130001460.%!
January 13,2014 As recited in the Trustee’s Deed, the Association foreclosure sale
complied with all requirements of law.

Nationstar recorded a lis pendens against the Property as Instrument No.
20150831-0001732.%

August 31,2015 According to the NRCP 30(b)(6) deposition of U.S. Bank and Nationstar,
Nationstar only services the loan; it does not have an interest in the

promissory note or deed of frust. >

IV. LEGAL ARGUMENT

A. Motion for Summary Judgment Standard.

Summary judgment is appropriate “when the pleadings and other evidence on file
demonstrate that no ‘genuine issue as to any material fact [remains] and that the moving party is
entitled to a judgment as a matter of law.”” Wood v. Safeway, Inc., 121 Nev. 724, 729, 121 P.3d
1026, 1029 (2005). Additionally, “[t]he purpose of summary judgment ‘is to avoid a needless trial
when an appropriate showing is made in advance that there is no genuine issue of fact to be tried,
and the movant is entitled to judgment as a matter of law.”” McDonald v. D.P. Alexander & Las
Vegas Boulevard, LLC, 121 Nev. 812, 815, 123 P.3d 748, 750 (2005) quoting Coray v. Home, 80
Nev. 39, 40-41, 389 P.2d 76, 77 (1964). Moreover, the non-moving party “must, by affidavit or
otherwise, set forth specific facts demonstrating the existence of a genuine issue for trial or have
summary judgment entered against [it].” Wood, 121 Nev. at 32, 121 P.3d at 1031. The non-moving

party “is not entitled to build a case on the gossamer threads of whimsy, speculation, and

8 1d.

19 See Trustee’s Deed Upon Sale attached to Hardin Decl. as Exhibit B-2.
20 See Cashier’s Check attached to Hardin Decl. as Exhibit B-1.

2 Ex. B-2.

22 See Lis Pendens attached to Hanks Decl. as Exhibit A-12.

2 Ex. A-9 at 12:21-23; 36:10-12.
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conjecture.” Id. Rather, the non-moving party must demonstrate specific facts as opposed to
general allegations and conclusions. LaMantia v. Redisi, 118 Nev. 27, 29, 38 P.3d 877, 879 (2002);
Wayment v. Holmes, 112 Nev. 232,237,912 P.2d 816, 819 (1996). Though inferences are to be
drawn in favor of the non-moving party, an opponent to summary judgment, must show that it can
produce evidence at trial to support its claim or defense. Van Cleave v. Kietz-Mill Minit Mart, 97

Nev. 414,417, 633 P.2d 1220, 222 (1981).

B. SFRis Entitled to Summary Judgment on its Claims for Quiet Title and
Permanent Injunction Against U.S. Bank.

1. Title Vested in SFR Without Equity or Right of Redemption.

NRS 116.3166(3) states that “[t]he sale of a unit pursuant to NRS 116.31162, 116.31163
and 116.31164 vests in the purchaser the title of the unit’s owner without equity or right of
redemption.” According to the Nevada Supreme Court, sales without equity or right of

redemption vest the purchaser with absolute title:

[T]he law authorizing the mortgagee to sell is, in our opinion, so thoroughly settled
that it cannot now admit of a question. Such being the right of the mortgagee, it
follows as a necessary consequence that the purchaser from him obtains an
absolute legal title as complete, perfect and indefeasible as can exist or be
acquired by purchase; and a sale, upon due notice to the mortgagor, whether at
public or private sale, forecloses all equity of redemption as completely as a
decree of court.

In re Grant, 303 B.R. 205, 209 (Bankr. D. Nev. 2003) (quoting Bryant v. Carson River Lumbering
Co.,3 Nev. 313,317-18 (1867)) (emphasis added).

As the dissent in SFR correctly explained, “the owner, as well as the first security, will
have no right to redeem the property under the majority's holding.” SFR Investments, 334 P.3d at
422 citing NRS 116.31166(3) and Bldg. Energetix Corp. v. EHE, LP, 129 Nev. _ ,  ,294P.3d
1228, 1233 (Nev. 2013) (recognizing that there is no right to redeem after a Chapter 107 non-
judicial foreclosure sale because a sale under that chapter ‘vests in the purchaser the title of the
grantor and any successors in interest without equity or right of redemption” (quoting NRS
107.080(5)). This is consistent with long-standing Nevada non-judicial foreclosure law that “[i]f

the sale is properly, lawfully and fairly carried out, [the Bank] cannot unilaterally create a right of

-6 -
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redemption in [itself].” Golden v. Tomiyasu, 79 Nev. 503, 518, 387 P.2d 989, 997 (1963). Here,
because Nevada law does not allow the Bank or this Court to create a redemption period to save
the Bank from its failure to preserve its interest, title must be quieted in favor of SFR.

2. The Deed Recitals are Conclusive.

Pursuant to NRS 116.31166(1), the recitals in the deed are conclusive as to (1) default; (2)
mailing of the notice of delinquent assessment; (3) recording of the notice of default and notice of
sale; (4) elapsing of 90 days; and (5) giving notice of sale.

3. The Foreclosure Deed and Sale are Presumed Valid.

Under Nevada law, foreclosure sales and the resulting deeds are presumed valid. See
Breliant v. Preferred Equities Corp., 112 Nev. 663, 669, 918 P.2d 314, 318 (1996) (presumption
in favor of record titleholder); see also NRS 47.250(16)-(18) (stating that there are disputable
presumptions “that the law has been obeyed;” “that a trustee or other person, whose duty it was to
convey real property to a particular person, has actually conveyed to that person, when such

99 ¢c.

presumption is necessary to perfect the title of such person or a successor in interest;” “that private
transactions have been fair and regular;” and “that the ordinary course of business has been
followed.”). As a result, it is presumed that (1) the Association and NAS obeyed the law; (2) the
Property was conveyed to SFR; (3) the Association foreclosure sale was “fair and regular;” and
(4) the Association foreclosure proceedings were conducted in the “ordinary course of business.”
NRS 47.250(16)-(18).

Nevada law further provides that “[a] presumption not only fixes the burden of going
forward with evidence, but it also shifts the burden of proof.” Yeager v. Harrah's Club, Inc., 111
Nev. 830, 834, 897 P.2d 1093, 1095 (1995) (citing Vancheri v. GNLV Corp., 105 Nev. 417, 421,
777 P.2d 366, 368 (1989).) “These presumptions impose on the party against whom it is directed
the burden of proving that the nonexistence of the presumed fact is more probable than its
existence.” Id. (citing NRS 47.180.).

Using these same presumptions, the Nevada Supreme Court held that all the burdens lie
with the party seeking to set aside the presumptively valid sale and deed. Nationstar Mortgage,
LLC v. Saticoy Bay Series 2227 Shadow Canyon, 133 Nev. __ , 405 P.3d 641, 646 (2017) (“[The

-7 -
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Bank] has the burden to show that the sale should be set aside in light of [the purchaser’s] status as
the record title holder.” (citing Breliant, 112 Nev. at 669, 918 P.2d at 318; NRS 47.250(16); NRS
116.31166; and Shadow Wood Homeowners Ass’'n Inc. v. New York Community Bancorp, Inc., 132
Nev. at  , 366 P.3d 1105, 1111 (2016) (observing that NRS 116.31166’s language was taken
from NRS 107.030(8), which governs power-of-the sale foreclosures))).

Having produced the Trustee’s Deed Upon Sale, SFR has no further burden. Nevada law
automatically presumes the deed and the sale are valid. Because of this, U.S. Bank now bears the
burden to overcome these presumptions. In other words, U.S. Bank, and not SFR, bears the burden
to prove that the Association foreclosure sale and the resulting Trustee’s Deed Upon Sale are not
valid. U.S. Bank cannot and has not met this burden. The evidence establishes that Alessi complied
with Nevada law.?*

Regarding the second presumption (NRS 47.250(17)), there is no dispute that the property
was conveyed to SFR. In accordance with NRS 116.31164(3)(a), the Agent, after receipt of
payment from SFR, made, executed and delivered a deed to SFR.?* Finally, with regard to the third
presumption (NRS 47.250(18)), there is no dispute that the Association sale was fair and regular
and conducted in the ordinary course of business. In accordance with NRS 116.31164, the
Association foreclosure was conducted in Clark County, the county where the Association is
located, it was conducted by the agent for the Association, at a public auction to the highest cash
bidder.¢

In light of this evidence, U.S. Bank cannot possibly meet its burden to overcome the
presumptions that (1) the Association and its agent obeyed the law; (2) the Property was conveyed
to SFR; (3) the Association foreclosure sale was “fair and regular;” and conducted in the “ordinary
course of business.” As such, the deed of trust was extinguished by the Association foreclosure
sale, and given that the Property was subsequently conveyed to SFR, SFR is entitled to summary

judgment on its claim for quiet title and permanent injunction.

24 See Ex. 2, 4 and 5 to Declaration of Non-Monetary Status on file herein. See also, Ex. A-9.
2 Ex. B-2.
26 1d.
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C. SFR is Entitled to Summary Judgment Against Moore and Gotera.

When SFR made the highest bid and purchased the Property at the Association sale, it
obtained title of the unit’s owner without equity or right of redemption. NRS 116.31166(2). Thus,
any interest Moore and/or Gotera could claim in the Property was extinguished. On June 27, 2018,
default was entered against Moore and Gotera for failing to answer SFR’s complaint. Based on the
foregoing, SFR is entitled to summary judgment against Moore and Gotera.

D. SFR is Entitled to Summary Judgment on its Claim for Slander of Title Against

Nationstar.

According to the NRCP 30(b)(6) deposition of U.S. Bank and Nationstar, Nationstar only

t.27

services the loan; it does not have an interest in the promissory note or deed of trust.”’ Despite

this, on August 31, 2015, Nationstar recorded a lis pendens against the Property.?® NRS 14.015
sets forth the requirements for maintaining a lis pendens on a property. The relevant portion of the

statute provides:

2. Upon 15 days’ notice, the party who recorded the notice of pendency of the
action must appear at the hearing and, through affidavits and other evidence which
the court may permit, establish to the satisfaction of the court that:

(a) The action is for the foreclosure of a mortgage upon the real property
described in the notice or affects the title or possession of the real
property described in the notice;(b) The action was not brought in bad
faith or for an improper motive; (c) The party who recorded the notice will
be able to perform any conditions precedent to the relief sought in the
action insofar as it affects the title or possession of the real property; and (d)
The party who recorded the notice would be injured by any transfer of an
interest in the property before the action is concluded.

3. In addition to the matters enumerated in subsection 2, the party who recorded the
notice must establish to the satisfaction of the court either:

(a) That the party who recorded the notice is likely to prevail in the action;

27 See Ex. A-9 at 12:21-23; 36:10-12.
28 See Ex. A-12.
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or (b) That the party who recorded the notice has a fair chance of success
on the merits in the action and the injury described in paragraph (d) of
subsection 2 would be sufficiently serious that the hardship on him or
her in the event of a transfer would be greater than the hardship on the
defendant resulting from the notice of pendency, and that if the party who
recorded the notice prevails he or she will be entitled to relief affecting the
title or possession of the real property.

NRS 14.015 (emphasis added).

In the present case, at the time Nationstar recorded the lis pendens, it did not have a
pending action that was for (1) foreclosure or (2) that affected title or possession of the Property.
This remains true today. Nationstar has no pending claims against SFR. Because Nationstar lacked
any basis to even record the lis pendens against the Property in the first place, and still has no basis
to maintain it, SFR is entitled to a judgment from this Court that the cloud on SFR’s title i.e. the lis

pendens be expunged.

E. SFR is Entitled to Summary Judgment Against U.S. Bank on U.S. Bank’s Claim
for Unjust Enrichment.

To prevail on its claim for unjust enrichment, U.S. Bank must show that it conferred a
benefit on SFR, that SFR appreciated such benefit, and there was “acceptance and retention by
[SFR] of such benefit under circumstances such that it would be inequitable for [SFR] to retain
the benefit without payment of the value thereof.” Unionamerica Mtg. v. McDonald, 97 Nev.
210, 212, 626 P.2d 1272, 1273 (1981) (quoting Dass v. Epplen, 162 Colo. 60, 424 P.2d 779, 780
(1967)). In the present case, U.S. Bank alleges that SFR has benefitted from U.S. Bank’s payment
of taxes, insurance or homeowner’s association assessments since the time of the HOA sale. Other
than alleging it however, U.S. Bank has never proven this to be true. U.S. Bank has not produced
one shred of evidence that any such payments were made. Additionally, U.S. Bank has never
disclosed any special damages under NRCP 16.1 on this issue. Under NRCP 16.1(a)(1)(C), a party
is required to produce, “without awaiting a discovery request ... [a] computation of any category
of damages claimed.” There being no evidence that U.S. Bank paid any monies toward the
Property, let alone that SFR somehow benefited from theses fictitious payments, U.S. Bank’s
claim for unjust enrichment fails as a matter of law. For this reason, SFR is entitled to summary

judgment on this issue.

-10 -
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V. CONCLUSION

Based on the above, this Court should enter summary judgment in favor of SFR and against
U.S. Bank, Nationstar Moore and Gotera stating that (1) title is quieted in SFR’s name; (2) the
DOT recorded as Instrument No. 20051121-0005567 was extinguished; (3) the lis pendens
recorded by Nationstar is expunged; (4) U.S. Bank, Nationstar, Moore and Gotera, and any of their
agents, successors and assigns are permanently enjoined from interfering with SFR’s possession
and ownership of the Property; and (5) U.S. Bank’s claim for unjust enrichment fails as a matter of

law.

DATED June 29, 2018.
KIM GILBERT EBRON

/s/ Karen L. Hanks

Diana S. Ebron, Esq.

Nevada Bar No. 10580

Jacqueline A. Gilbert, Esq.

Nevada Bar No. 10593

Karen L. Hanks, Esq.

Nevada Bar No. 9578

7625 Dean Martin Drive, Suite 110

Las Vegas, Nevada 89139

Attorneys for SFR Investments Pool 1, LLC

-11 -
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 29th day of June, 2018, pursuant to NRCP 5(b), I served via

the Eighth Judicial District Court electronic filing system, the foregoing MOTION FOR

SUMMARY JUDGMENT, to the following parties:

Douglas D. Gerrard, Esq.

Akerman LLP

dgerrard@gerrard-cox.com

Melanie.morgan@akerman.com

akermanLAS@akerman.com

thera.cooper@akerman.com

Alessi & Koenig
Contact
A&K eserve

Email
eserve@alessikoenig.com

Wright, Finlay & Zak, LLP

Email sgreenberg@wrightlegal.net

/s! Karen L. Hanks

An employee of Kim Gilbert Ebron

-12-
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DECLARATION OF KAREN L. HANKS IN SUPPORT OF SFR INVESTMENTS POOL
1, LLC’S MOTION FOR SUMMARY JUDGMENT

I, Karen L. Hanks, Esq., declare as follows:
1. I am an attorney with Kim Gilbert Ebron, and I am admitted to practice law in

the State of Nevada.

2. I am counsel for SFR Investments Pool 1, LLC (“SFR”) in this action.
3. I make this declaration in support of SFR’s Motion for Summary Judgment.
4. I have personal knowledge of the facts set forth below based upon my review of

the documents produced in this matter, except for those factual statements expressly made upon
information and belief, and as to those facts, I believe them to be true, and I am competent to
testify.

5. I am knowledgeable about how Kim Gilbert Ebron maintains its records
associated with litigation, including litigation in this case.

6. In connection with this litigation, I reviewed copies of the relevant recorded
documents my office obtained through a title company. This includes the documents attached
hereto as Exhibit A-1 through A-8 and A-10 through A-12. These are true and correct copies of
the recorded documents.

7. Attached hereto as Exhibit A-9 are excerpts from the Keith Kovalic deposition
who was the 30(b)(6) witness for U.S. Bank and Nationstar in this case.

I declare under penalty of perjury and the laws of the State of Nevada and the United

States that the foregoing is true and correct.

DATED June 28, 2018

/s/ Karen L. Hanks
Karen L. Hanks, Esq.
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. A

When Recorded Mail To: APN: 163-30-310-001
through 163-30-310-003 and

Parder Construction Company 163-30-310-014

10830 Witshare Boulkevard through 163-30-310-016

Suite 1900

Los Angeles. CA 90024 p

Attn:  Barbara Bail ,‘ {

DECLARATION OF

COVENANTS. CONDITIONS AND RESTRICTIONS FOR

SHADOW MOUNTAIN RANCH

Description: Clark,NV Document-Year.Date.DoclD 2000.621.1735 Page: 1 of 75 JA_O627 WFZ00001
Order: 8490174 Comment:
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P051121-0005566
RECORDING REQUESTED BY:
Fidelity National Title Agency of Nevada F”: 515% RPTT E;HSE‘@
Escrow No. 05-181253-TH NIC Fee: $0.00
Title Order No. 00121253
et S | i
Magnolia Gmera _ N equestor.
\,g Jeoen ft‘.”dz.f" Dfﬂ-‘d ,?) FIDELITY NATIONAL TITLE

(ines. (K. 93705~ o / Frances Deane J58

RPTT: 2,728.50 Clark County Recorder  Pgs. 2

APN: 163-30-312-007
GRANT, BARGAIN, SALE DEED

THIS INDENTURE WITNESSETH: That Wei Hong Yang, An Unmarried Woman

FOR A VALUABLE CONSIDERATION, receipt of which is hereby acknowledged, doles) hereby Grant,
Bargain, Sell and

Convey to Magnolia Gotera, A Single Woman
all that real property situated in the Clark County, State of Nevada, bounded and described as follows:
Lot 7 in Block 1 of Final Map of Section 30 R2-60/70 No. 5, as shown by map thereof on file in Book

102 of Plats, Page 28 in the Office of the County Recorder of Clark County, Nevada.

SUBJECT TO: 1. Taxes for the fiscal year 2005-086
2. Cowvenants, Conditions, Reservations, Rights, Rights of Way and Easements
now of record.
Together with all and singular tenements, hereditaments and appurtenances thereunto belonging ar
in anywise appertaining.

DATED: November 14, 2005

STATE OF NEVADA n ‘ IQ ;
COUNTY OF ’ st
— 51’/5” .

o= S

This ingtrument was acknowledged before me Wei Hong Yang
on . Ko oy |4 2005
by, ) . ¢ f .
’ NANCY JEAN-LOUIS
Signature Notary Public Stote of Nevado
otary Public No. #9-57130-1
My appt. exp. July 16, 2008

My Commission Expires:

NV {Rev 6/03} GRANT DEED
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STATE OF NEVADA
DECLARATION OF VALUE

1. Assessor Parcel Number(s}
al 163-30-312-007

b)
cl
d)
2. Type of Property: /X
a) O Vacant Land !;X‘Single Fam. Res.
c) 0J Condo/Twnhse (02 - 4 Plex FOR RECORDER'S OPTIONAL USE ONLY
el [J Apt. Bldg. fi O Comm‘l/ind'l
g) O Agricultural h} I Mobile Home Document/Instrument #: —
O Other Book: _____Page:
Date of Recording:
Notes: S
3. Total Value/Sales Price of the Property $ 535,000.00
Deed in Lieu of Foreclosure Only {(Value of Property} { )
Transfer Tax Value: $ 535 000.00
Real Property Transfer Tax Due $ 2,728.50

4. If Exemption Claimed:
a. Transfer Tax Exemption per NRS 375.090, Section _O

b. Explain Reason for Exemption:

5. Partial Interest: Percentage being transferred: _100%

The undersigned declares and acknowledges, under penalty of perjury, pursuant to NRS
375.060 and NRS 375.110, that the information provided is correct to the best of their
information and belief, and can be supported by documentation if called upon to substantiate the
information provided herein. Furthermore, the parties agree that disallowance of any claimed
exemption, or other determination of additional tax due, may result in a penalty of 10% of the tax
due plus interest at 1% per month. Pursuant to NRS 375.030, the Buyer and Seller shall be
jointly and severally liable for any additional amount owed.

Signature f,qu,-{,') . Wh “ Capacity C&J)T{Q/TL"%H(

Signature Capacity
SELLER (GRANTOR) INFORMATION BUYER (GRANTEE) INFORMATION
{REQUIRED} {REQUIRED)
Print Name: Wei Hong Yang Print Name: Magnolia Gotera

Address: 20 | .//h'ggrém Held 0¥ - Address: /OGO
City, State, Zip: g ¢ M:;ga /'/'Vdp /@ 3 City, State, Zipgf
COMPANY/PERSON REQUESTING RECORDING (required if not seller ar buyer)
Print Name: Fidelity National Title Agency of Nevada Escrow #: _05%-191263-TH
Address: 5597 W. Spring Mountain Road
City, State and Zip: _Las Vegas, NV 88102

{AS A PUBLIC RECORD THIS FORM MAY BE RECORDED/MICROFILMED)

Toon Czeles Dy
s AR G305

tdeclval. wid){04-05)
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Ex. A-3

EXHIBIT A-3

Ex. A-3



Assessor's Parcel Number:

16330312007
After Recording Return To:

COUNTRYWIDE HOME LOANS, INC.

MS SV-79 DOCUMENT PROCESSING
F.O.Box 10423
Van Nuys, CA&A 31410-0423

IﬂIllIIllII!IIlIIIIﬂIIIIfIIIIiIIIIHIfIIII

051121-0005567

Fear $39.00
NIC Fee: $0.00

1172112005

T20050211957

Requestor
FIDELITY NATIONAL TITLE

Frances Deane JSB

14:38:39

Prepared By: / Clark Count Recorder :
APRIL MESA N L y Pas: 26
sordi : ~5 L9
J. KEPHART \J:/
COUNTRYWIDE HOME LOANS, INC.
650 WHITE DRIVE, STE ZE80O
LAS VEGAS
NV 89119
[Space Above This Line For Recording Data]
0519191253 00012143406811005
[Escrow/Closing #] [Doc ID #]
DEED OF TRUST
MIN 1000157-0006127350-0

DEFINITIONS

Words used in multiple sections of this document are defined below and other words are defined in Sections 3,
i1, 13, 18, 20 and 21. Certain rules regarding the usage of words used in this document are also provided in

Section 16.

{A) "Security Instrument" means this document, which is dated NOVEMBER 10,

together with all Riders to this document.

NEVADA-Single Family- Fannie Mae/Freddie Mac UNIFORM INSTRUMENT WITH MERS
Page 1 of 16

@E,—EA{N\!} {0307) CHL (07/03)(d)

VMP Mortgage Solutions - (B00)521-7291

2005

()
Initiais:\{-/{/L ’

Form 3029 1/01

434055000001006#\'
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DOC ID #: 00012143406811005

(B) "Borrower" is
MAGNOLIA GOTERA, A SINGLE WOMAN

Borrower is the trustor under this Security Instrument.
(C) "Lender" is
COUNTRYWIDE HOME LOANS, INC.

Lender is a
CORPORATION

organized and existing under the laws of NEW YORK . Lender’s address is
P.0O. Box 102192

Van Nuys, CA 9291410-0219

(D) "Trustee™ is

CTC REAL ESTATE SERVICES

400 COUNTRYWIDE WAY, MSN 5V-88, SIMI VALLEY, CA 93065 , ,

(E) "MERS" is Mortgage Electronic Registration Systems, Inc. MERS is a separate corporation that is acting
solely as a nominee for Lender and Lender's successors and assigns. MERS is the beneficiary under this
Security Instirument. MERS is organized and existing under the laws of Delaware, and has an address and
telephone number of P.O. Box 2026, Flint, MI 48501-2026, tel. (888) 679-MERS.

(F) "Note" means the promissory note signed by Borrower and dated NOVEMBER 10, 2005

The Note states that Borrower owes Lender
FIVE HUNDRED EIGHT THQUSAND TwWO HUNDRED FIFTY and 00/100

Dollars (U.5.§ 508, 250.00 ) plus interest. Borrower has promised to pay this debt in regular
Periodic Payments and to pay the debt in full not later than DECEMBER 01, 2035

{G) "Property” means the property that i3 described below under the heading “Transfer of Rights in the
Property.”

(H) "Loan'" means the debt evidenced by the Note, plus interest, any prepayment charges and late charges
due under the Note, and all sums due under this Security Instrument, plus interest.

(I) "Riders"” means all Riders to this Sccurity Instrument that are executed by Borrower. The following
Riders are to be executed by Borrower [check box as applicable]:

x] Adjustable Rate Rider Condominium Rider [_] Second Home Rider
[ Balloon Rider Planned Unit Development Rider 1-4 Family Rider
[ vA Rider (I Biweekly Payment Rider Other(s) [specify]

(J) "Applicable Law" means all controlling applicable federal, statc and local statutes, regulations,
ordinances and administrative rales and orders (that have the effect of law) as well as all a%p!icahlc final,
non-appealable judicial opinions. S A

Initials:

@ -6A(NV) (0307) CHL (07/03) Page 2 of 16 Form 3029 1/01
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DoOC IR #: 00012143406811005
(K) "Community Association Dues, Fees, and Assessments" means all dues, fees, assessments and other
charges that are imposed on Borrower or the Property by a condominium association, homeowners association
or similar organization.
(L) "Electronic Funds Transfer” means any transfer of funds, other than a transaction originated by check,
draft, or similar paper instrument, which is initiated through an electronic terminal, telephonic instrument,
compuler, or magnetic lape so as to order, instruct, or authorize a financial institution to debit or credit an
account. Such term inchides, but is not limited to, point-of-sale transfers, automated teller machine
transactions, transfers initiated by telephone, wire ransfers, and automated clearinghouse transfers.
(M) "Escrow Items” means those items that are described in Section 3.
(N) *'Miscellaneous Proceeds" means any compensation, settlernent, award of damages, or proceeds paid by
any third party (other than insurance proceeds paid under the coverages described in Section 5) for: (1) damage
10, or destruction of, the Property; (ii) condemnation or other taking of all or any part of the Property; (iii)
convevance in licu of condemnation; or (iv) misrepresentations of, or omissions as to, the value and/or
condition of the Property.
(0) "Mortgage Insurance” means insurance protecting Lender against the nonpayment of, or default on, the
Loan.
(P) ""Periodic Payment” means the regularly scheduled amount due for (i) principal and interest under the
Note, plus (ii) any amoums under Section 3 of this Security Instrument.
{Q) "RESPA" means the Real Estate Settlement Procedures Act (12 U.5.C. Section 2601 et seq.) and is
implementing regulation, Regulation X (24 C.F.R. Part 3500), as they might be amended from time to time, or
any additional or successor legislation or regulation that governs the same subject matter. As used in this
Security Instrument, "RESPA" refers to all requirements and restrictions that are imposed in regard to a
"federally related mortgage loan" even if the Loan does not qualify as a "federally related mortgage loan”
under RESPA.
(R) "Successor in Interest of Borrower" means any party that has taken title to the Property, whether or not
that party has assumed Borrower's obligations under the Note and/or this Security Instrument.

TRANSFER OF RIGHTS IN THE PROFERTY

The beneficiary of this Security Instrument is MERS (solely as nominee for Lender and Lender's successors
and assigns) and the successors and assigns of MERS. This Security Instrument secures to Lender: (1) the
repayment of the Loan, and all renewals, extensions and modifications of the Note; and (ii) the performance of
Borrower's covenants and agreements under this Security Instrument and the Note. For this purpose, Borrower

[ 4
Initials: ¢ L
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DOC ID #: 00012143406811005
irrevocably grants and conveys to Trustee, in trust, with power of sale, the following described property
located in the COUNTY of

[Type of Recording Jurisdiction]
CLARK .

[Name of Recording Jurisdiction]
LOT 7 IN BLOCK 1 OF FINAL MAP OF SECTION 30 R2-80/70 NO. 5,

AS SHOWN BY MAP THEREOF ON FILE IN BOOK 102 OF PLATS, PAGE 28
IN THE OFFICE OF THE COUNTY RECORDER OF CLARK COUNTY, NEVADA.
ASSESSOR'S PARCEL NO: 163-30-312-007

which currently has the address of
5327 MARSH BUTTE STREET, LAS VEGAS

[Street/City]
Nevada §89148-4669 ("Property Address"):

[Zip Code]

TOGETHER WITH all the improvements now or hereafter erected on the property, and all easements,
appurtenances, and fixtures now or hereafter a part of the property. All replacements and additions shall also
be covered by this Security Instrument. All of the foregoing is referred to in this Security Instrument as the
"Property.” Borrower understands and agrees that MERS holds only legal title to the interests granted by
Borrower in this Security Instrament, but, if necessary to comply with law or custom, MERS {as nominee for
Lender and Lender's successors and assigns) has the right: to exercise any or all of those interests, including,
but not limited to, the right to foreclose and sell the Property; and to take any action required of Lender

including, but not limited to, releasing and canceling this Security Instrument.
BORROWER COVENANTS that Borrower is lawfully seised of the estate hereby conveyed and has the

right to grant and convey the Property and that the Property is unencumbered, except for encumbrances of
record, Borrower warrants and will defend generally the title to the Property against all claims and demands,

subject to any encumbrances of record.
Inil:'alg: A
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poC ID $#: 00012143406811005
THIS SECURITY INSTRUMENT combines uniform covenants for national use and non-uniform
covenants with limited variations by jurisdiction to constitute a uniform security instrument covering real

property.

UNIFORM COVENANTS. Borrower and Lender covenant and agree as follows:

1. Payment of Principal, Interest, Escrow Items, Prepayment Charges, and Late Charges. Borrower
shall pay when due the principal of, and interest on, the debt evidenced by the Note and any prepayment
charges and late charges due under the Note. Borrower shall also pay funds for Escrow Items pursuant to
Section 3. Payments due under the Note and this Security Instrument shall be made in U.S. currency.
However, if any check or other instrument received by Lender as payment under the Note or this Security
Instrument is returned to Lender unpaid, Lender may require that any or all subsequent payments due under
the Note and this Security Instrument be made in one or more of the following forms, as selected by Lender:
{a) cash; (b) money order; (¢} certified check, bank check, treasurer's check or cashier's check, provided any
such check is drawn upon an institution whose deposits are insured by a federal agency, instrumentality, or
entity; or {d) Electronic Funds Transfer.

Payments are deemed received by Lender when received at the location designated in the Note or at such
other location as may be designated by Lender in accordance with the notice provisions in Section 15, Lender
may return any payment or partial payment if the payment or partial paymenis are insufficient to bring the
Loan current. Lender may accept any payment or partial payment insufficient to bring the Loan current,
without waiver of any rights hereunder or prejudice to its rights to refuse such payment or partial payments in
the future, but Lender is not obligated to apply such payments at the time such payments are accepted. If each
Periodic Payment is applicd as of its scheduled due date, then Lender need not pay interest on unapplied
funds. Lender may hold such unapplied funds until Borrower makes payment to bring the Loan current. If
Borrower does not do so within a reasonable period of time, Lender shall either apply such funds or return
them to Borrower, If not applied earlier, such funds will be applied to the outstanding principal balance under
the Note immediately prior to foreclosure. No offset or claim which Borrower might have now or in the future
against Lender shall relieve Borrower from making payments due under the Note and this Security Instrument
or performing the covenants and agreements secured by this Security Instrument.

2. Application of Payments or Proceeds. Except as otherwise described in this Section 2, all payments
accepted and applied by Lender shall be applied in the following order of priority: (a) interest due under the
Note; (b) principal due under the Note; (¢) amounts due under Section 3. Such payments shall be applied to
cach Periodic Payment in the order in which it became due. Any remaining amounts shall be applied first to
late charges, second to any other amounts due under this Security Instrument, and then to reduce the principal
balance of the Note.

If Lender receives a payment from Borrower for a delinguent Periodic Payment which includes a
sufficient amount to pay any late charge due, the payment may be applied to the delinquent payment and the
late charge. If more than one Periodic Payment is outstanding, Lender may apply any payment received from
Borrower o the repayment of the Periodic Payments if, and to the extent that, each payment can be paid in
full. To the extent that any excess exists after the payment is applied to the full payment of one or more
Periodic Payments, such excess may be applied to any late charges due. Voluntary prepayments shall be
applied first to any prepayment charges and then as described in the Note.

Any application of payments, insurance proceeds, or Miscellaneous Proceeds to principal due under the
Note shall not extend or postpone the due date, or change the amount, of the Periodic Payments.

3. Funds for Escrow Items. Borrower shall pay to Lender on the day Periodic Payments are due under
the Note, until the Note is paid in full, a sum (the "Funds™) to provide for payment of amounts due for: (a)
taxes and assessments and other items which can attain priority over this Security Instrumnent as a lien or
encumbrance on the Property; (b) leasehold paymenits or ground rents on the Property, if any; (¢) premiums

InilialQ&
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DOC ID #: 00012143406811005
any and all insurance required by Lender under Section 5; and (d) Morigage Insurance premiums, if any, or
any sums payable by Borrower to Lender in lieu of the payment of Morigage Insurance premiums in
accordance with the provisions of Section 10. These items are called "Escrow Items." At origination or at any
time during the term of the Loan, Lender may require that Community Association Dues, Fees, and
Assessments, if any, be escrowed by Borrower, and such dues, fecs and assessments shall be an Escrow Item.
Borrower shall promptly furnish to Lender all notices of amounts to be paid under this Section. Borrower shali
pay Lender the Funds for Escrow Ttems unless Lender waives Borrower's obligation to pay the Funds for any
or all Escrow Items. Lender may waive Borrower's obligation to pay to Lender Funds for any or all Escrow
Items at any time, Any such waiver may only be in writing. In the event of such waiver, Borrower shall pay
directly, when and where payable, the amounts due for any Escrow Items for which payment of Funds has
been waived by Lender and, if Lender requires, shall furnish to Lender receipts evidencing such payment
within such time period as Lender may require. Borrower's obligation to make such payments and to provide
receipts shall for all purposes be deemed to be a covenant and agreement contained in this Security
Instrument, as the phrase "covenant and agreement” is used in Seetion 9. If Borrower is obligated 1o pay
Escrow Items directly, pursuant to a waiver, and Borrower fails to pay the amount due for an Escrow Item,
Lender may exercise its rights under Section 9 and pay such amount and Borrower shall then be obligated
under Section 9 to repay to Lender any such amount. Lender may revoke the waiver as to any or all Escrow
Itemns at any lime by a notice given in accordance with Section 135 and, upon such revocation, Borrower shall
pay to Lender all Funds, and in such arnounts, that are then required under this Section 3.

Lender may, at any time, collect and hold Funds in an amount (a) sufficient to permit Lender to apply the
Funds at the time specified under RESPA, and (b) not 1o exceed the maximum amount a lender can require
under RESPA. Lender shall estimate the amount of Funds due on the basis of current data and reasonable
estimates of expenditures of future Escrow [tems or otherwise in accordance with Applicable Law.,

The Funds shall be held in an institution whose deposits are insured by a federal agency, instrumentality,
or entity (including Lender, if Lender is an institution whose deposits are so insured) or in any Federal Home
Loan Bank, Lender shall apply the Funds to pay the Escrow Items no later than the time specified under
RESPA. Lender shall not charge Borrower for holding and applying the Funds, annually analyzing the escrow
aceount, or verifving the Escrow Items, unless Lender pays Borrower interesi on the Funds and Applicable
Law permits Lender to make such a charge. Unless an agreement is made in writing or Applicable Law
requires inierest to be paid on the Funds, Lender shall not be required to pay Borrower any interest or earnings
on the Funds. Borrower and Lender can agree in writing, however, that interest shall be paid on the Funds.
Lender shall give to Borrower, without charge, an annual accounting of the Funds as required by RESPA,

If there is a surplus of Funds held in escrow, as defined under RESPA, Lender shall account to Borrower
for the excess funds in accordance with RESPA. If there is a shortage of Funds held in escrow, as defined
under RESPA, Lender shall notify Borrower as required by RESPA, and Borrower shall pay to Lender the
amount necessary (o make up the shortage in accordance with RESPA, but in no more than 12 monthly
payments, If there is a deficiency of Funds held in escrow, as defined under RESPA, Lender shall notify
Borrower as required by RESPA, and Borrower shall pay to Lender the amount necessary to make up the
deficiency in accordance with RESPA, but in no more than 12 monthly paymenis.

Upon payment in full of all sums secured by this Security Instrument, Lender shall promptly refund o0
Borrower any Funds held by Lender.

4. Charges; Liens. Borrower shall pay all taxes, assessments, charges, fines, and impositions attributable
to the Property which can attain priority over this Security Instrument, lcaschold payments or ground rents on
the Property, if any, and Community Association Dues, Fees, and Assessments, if any. To the extent that these
items are Escrow Items, Borrower shall pay them in the manner provided in Section 3.

Borrower shall promptly discharge any lien which has priority over this Security Instrument unless
Borrower: (a) agrees in writing to the payment of the obligation secured by the lien in a manner acceplable to
Lender, but only so long as Borrower is performing such agreement; (b) contests the lie(i'n,g good faith by, or

initats:" LA
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DoC ID #: 00012143406811005
defends against enforcement of the lien in, legal procecdings which in Lender's opinion operate to prevent the
enforcement of the lien while those proceedings are pending, but only until such proceedings are concluded;
or (¢) secures from the holder of the lien an agreement satisfactory to Lender subordinating the lien 1o this
Security Instrument. If Lender delermines that any part of the Property is subject to a lien which can attain
priority over this Security Instrument, Lender may give Borrower a notice identifying the lien. Within 10 days
of the date on which that notice is given, Borrower shall satisfy the lien or take one or more of the actions set
forth above in this Section 4.

Lender may require Borrower to pay a onc-time charge for a real estate tax verification and/or reporting
service used by Lender in connection with this Loan,

5. Properly Insurance. Borrower shall keep the improvements now existing or hereafter erected on the
Property insured against loss by fire, hazards included within the term "exiended coverage,” and any other
hazards including, but not limited to, carthquakes and floods, for which Lender requires insurance. This
insurance shall be maintained in the amounts (including deductible levels) and for the periods that Lender
requires. What Lender requires pursuant to the preceding sentences can change during the term of the Loan,
The insurance carrier providing the insurance shall be chosen by Borrower subject to Lender's right to
disapprove Borrower's choice, which right shall not be exercised unreasonably. Lender may require Borrower
to pay, in connection with this Loan, either: (a) a one-time charge for flood zone determination, certification
and tracking services: or (b) a one-time charge for flood zone determination and certificalion services and
subsequent charges cach time remappings or similar changes occur which reasonably might affect such
determination or certification. Borrower shall also be responsible for the payment of any fees imposed by the
Federal Emergency Management Agency in connection with the review of any flood zone determination
resulting from an objection by Borrower.

If Borrower fails to maintain any of the coverages described above, Lender may obtain insurance
coverage, at Lender's option and Borrower's expense. Lender is under no obligation to purchase any particular
type or amount of coverage. Therefore, such coverage shall cover Lender, but might or might not protect
Borrower, Borrower's equity in the Property, or the contents of the Property, against any risk, hazard or
liability and might provide greater or lesser coverage than was previously in effect. Borrower acknowledges
that the cost of the insurance coverage so obtained might significantly exceed the cost of insurance that
Borrower could have obtained. Any amounts disbursed by Lender under this Section 5 shall become additional
debt of Borrower secured by this Security Instrument. These amounts shall bear interest at the Note rate from
the datc of disbursement and shall be payable, with such interest, upon notice from Lender to Borrower
requesting payment.

All insurance policies required by Lender and renewals of such policies shall be subject to Lender's right
to disapprove such policies, shall include a standard mortgage clause, and shall name Lender as mortgagee
andfor as an additional loss payee. Lender shall have the right to hold the policies and renewal centificates. 1f
Lender requires, Borrower shall prompily give to Lender all receipts of paid premiums and renewal notices. If
Borrower obiains any form of insurance coverage, not otherwise required by Lender, for damage to, or
destruction of, the Property, such policy shall include a standard mortgage clause and shall name Lender as
mortgagee andfor as an additional loss payee.

In the event of loss, Borrower shall give prompt notice 1o the insurance carrier and Lender. Lender may
make proof of loss if not made promptly by Borrower. Unless Lender and Borrower otherwise agree in
writing, any insurance proceeds, whether or not the underlying insurance was required by Lender, shall be
applied to restoration or repair of the Property, if the restoration or repair is economically feasible and
Lender's security is not lessened. During such repair and restoration period, Lender shall have the right o hold
such insurance proceeds until Lender has had an opportunity to inspect such Property to ensure the work has
been compleied to Lender's satisfaction, provided that such inspection shall be undertaken promptly. Lender
may disburse proceeds for the repairs and restoration in a single payment or in a series of progress payments
as the work is completed. Unless an agreement is made in writing or Applicable Law requires interest to be

Ini‘riaiéft u A
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DoC ID #: 00012143406811005
paid on such insurance proceeds, Lender shall not be required to pay Borrower any interest or earnings on
such procceds. Fees for public adjusters, or other third parties, retained by Borrower shall not be paid out of
the insurance proceeds and shall be the sole obligation of Borrower. If the restoration or repair is not
economically feasible or Lender's security would be lessened, the insurance proceeds shall be applied to the
sums secured by this Security Instrument, whether or not then due, with the excess, if any, paid to Borrower.
Such insurance proceeds shall be applied in the order provided for in Section 2,

If Borrower abandons the Property, Lender may file, negotiate and settle any available insurance claim
and related matters, If Borrower does not respond within 30 days 1o a notice from Lender that the insurance
carrier has offered to settle a claim, then Lender may negotiate and settle the claim. The 30-day period will
begin when the notice is given. In either event, or if Lender acquires the Property under Section 22 or
otherwise, Borrower hereby assigns to Lender (a) Borrower's rights (o any insurance proceeds in an amount
not (o exceed the amounts unpaid under the Note or this Security Instrument, and (b) any other of Borrower's
rights (other than the right to any refund of unearned premiums paid by Borrower) under all insurance policies
covering the Property, insofar as such rights are applicable to the coverage of the Property. Lender may use
the insurance proceeds either to repair or restore the Property or to pay amounts unpaid under the Note or this
Security Instrument, whether or not then due,

6. Occupancy. Borrower shall occupy, establish, and use the Property as Borrower's principal residence
within 60 days after the execution of this Security Instrument and shall continue to occupy the Property as
Borrower's principal residence for at least one year after the date of occupancy, unless Lender otherwise
agrees in writing, which consent shall not be unreasonably withheld, or unless extenualing circumstances exist
which are beyond Borrower's control.

7. Preservation, Maintenance and Protection of the Property; Inspections, Borrower shall not
destroy, damage or impair the Propenty, allow the Property to deteriorate or commit waste on the Property.
Whether or not Borrower is residing in the Property, Borrower shall maintain the Property in order o prevent
the Property from deteriorating or decreasing in value due to its condition. Unless it is determined pursuant to
Section 5 that repair or restoration is not economically feasible, Borrower shall promptly repair the Property if
damaged to avoid further detertoration or damage. If insurance or condemnation proceeds are paid in
connection with damage 1o, or the taking of, the Property, Borrower shall be responsible for repairing or
restoring the Property only if Lender has released proceeds for such purposes. Lender may disburse proceeds
for the repairs and restoration in a single payment or in a series of progress payments as the work is
completed. If the insurance or condemnation proceeds are not sufficient to repair or restore the Property,
Borrower is not relieved of Borrower's obligation for the completion of such repair or restoration.

Lender or its agent may make reasonable entries upon and inspections of the Property. If it has
reasonable cause, Lender may inspect the interior of the improvements on the Property. Lender shall give
Borrower notice at the time of or prior to such an interior inspection specifying such reasonable cause.

8. Borrower's Loan Application. Borrower shail be in default if, during the Loan application process,
Borrower or any persons or entilies acting at the direction of Borrower or with Borrower's knowledge or
consent gave materially false, misleading, or inaccurate information or statements to Lender (or failed to
provide Lender with material information) in connection with the Loan. Material representations include, but
are not limited to, representations concerning Borrower's occupancy of the Property as Borrower's principal
residence.

9, Protection of Lender's Interest in the Property and Rights Under this Security Instrument. If (a)
Borrower fails to perform the covenants and agreements contained in this Security Instrument, (b) there is a
legal proceeding that might significantly affect Lender's interest in the Property and/for rights under this
Security Instrument (such as a proceeding in bankruptcy, probate, for condemmnation or forfeiture, for
enforcement of a lien which may attain priority over this Security Instrument or to enforce laws or
regulations), or (¢) Borrower has abandoned the Property, then Lender may do and pa);’ for whatever 1s
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reasonable or appropriate to protect Lender's interest in the Property and rights under this Security Instrument,
including protecting and/or assessing the value of the Property, and securing and/or repairing the Property,
Lender's actions can include, but are not limited to: (a) paying any sums secured by a lien which has priority
over this Security Instrument; (b) appearing in court; and (¢) paying reasonable attorneys’ fees to protect its
interest in the Property andfor rights under this Security Instrument, including iis secured position in a
bankruptcy proceeding. Securing the Property includes, but is not limited to, entering the Property to make
repairs, change locks, replace or board up doors and windows, drain water from pipes, eliminate building or
other code violations or dangerous conditions, and have utilities tumed on or off. Although Lender may take
action under this Section 9, Lender does not have to do so and is not under any duty or obligation to do so. It
is agreed that Lender incurs no liability for not taking any or all actions authorized under this Section 9.

Any amounts disbursed by Lender under this Section 9 shall become additional debt of Borrower secured
by this Security Instrument. These amounts shall bear interest at the Note rate from the date of disbursement
and shall be payable, with such interest, upon notice from Lender 10 Borrower requesting payment.

If this Security Instrument is on a leasehold, Borrower shall comply with all the provisions of the lease.
If Borrower acquires fee litfle to the Property, the leasehold and the fee title shall not merge unless Lender
agrees to the merger in writing.

10. Morigage Insurance. If Lender required Mortgage Insurance as a condition of making the Loan,
Borrower shall pay the premiums required to maintain the Mortgage Insurance in effect. If, for any reason, the
Mortgage Insurance coverage required by Lender ceases to be available from the morigage insurer that
previously provided such insurance and Borrower was required to make separately designated payments
toward the premiums for Mortgage Insurance, Borrower shall pay the premiums required to obtain coverage
substantially equivalent to the Mortgage Insurance previously in effect, at a cost substantially equivalent to the
cost to Borrower of the Mortgage Insurance previously in effect, from an allernate morigage insurer selected
by Lender, If substantially equivalent Mortgage Insurance coverage is not available, Borrower shall continue
to pay to Lender the amount of the separately designated payments that were due when the insurance coverage
ceased to be in effect. Lender will accept, use and retain these payments as a non-refundable loss reserve in
lieu of Mortgage Insurance. Such loss reserve shall be non-refundable, notwithstanding the fact that the Loan
is ultimately paid in full, and Lender shall not be required to pay Borrower any interest or earnings on such
loss reserve. Lender can no longer require loss reserve payments if Morigage Insurance coverage (in the
amount and for the period that Lender requires) provided by an insurer selected by Lender again becomes
available, is obtlained, and Lender requires separately designaled payments toward the premiums for Mortgage
Insurance. If Lender required Mortgage Insurance as a condition of making the Loan and Borrower was
required to make separately designated payments toward the premiums for Mortgage Insurance, Borrower
shalt pay the premiums required to maintain Mortgage Insurance in effect, or to provide a non-refundable loss
reserve, until Lender's requirement for Morigage Insurance ends in accordance with any written agreement
between Borrower and Lender providing for such lermination or until termination is required by Applicable
Law. Nothing in this Section 10 affects Borrower's obligation (o pay interest at the rate provided in the Note.

Mortgage Insurance reimburses Lender (or any entity that purchases the Note) for certain losses it may
incur if Borrower does not repay the Loan as agreed. Borrower is not a party to the Mortgage Insurance.

Mortgage insurers evaluate their total risk on all such insurance in force from time to time, and may cnter
into agreements with other parties that share or modify their risk, or reduce losses. These agreements arc on
terms and conditions that are satisfactory to the mortgage insurer and the other party (or parties) to these
agreements. These agreements may require the mortgage insurer 1o make payments using any source of funds
that the mortgage insurer may have available (which may include funds obtained from Morigage Insurance
premiums).

As a result of these agreements, Lender, any purchaser of the Note, another insurer, any reinsurer, any
other entity, or any affiliate of any of the foregoing, may receive (directly or indirectly) apounts that derive

lniliatslx_b’&[/\ L
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from (or might be characterized as) a portion of Borrower's payments for Mortgage Insurance, in exchange for
gsharing or modifying the mortgage insurer's risk, or reducing losses. If such agrcement provides that an
affiliate of Lender takes a share of the insurer's risk in exchange for a share of the premiums paid to the
insurer, the arrangement is often termed "captive reinsurance,” Further:

(a) Any such agreements will not affect the amounts that Borrower has agreed to pay for Mortgage
Insurance, or any other terms of the Loan. Such agreements will not increase the amount Borrower will
owe for Morigage Insurance, and they will not entitle Borrower to any refund.

(b) Any such agreemenis will not affect the rights Borrower has - if any - with respect to the
Morigage Insurance under the Homeowners Protection Act of 1998 or any other law. These rights may
include the right Lo receive certain disclosures, to request and obtain cancellation of the Morigage
Insurance, to have the Mortgage Insurance terminated automatically, and/or to receive a refund of any
Mortgage Insurance premiums that were unearned at the time of such cancellation or termination.

11. Assignment of Miscellaneous Proceeds; Forfeiture. All Miscellancous Proceeds are hereby
assigned to and shall be paid 1o Lender.

If the Property is damaged, such Miscellaneous Proceeds shall be applied to restoration or repair of the
Property, if the restoration or repair is economically feasible and Lender's security is not lessened. During such
repair and restoration period, Lender shall have the right to hold such Miscellaneous Proceeds until Lender has
had an opportunity to inspect such Property to ensure the work has been completed to Lender's satisfaction,
provided that such inspection shall be undertaken promptly. Lender may pay for the repairs and restoration in
a single disbursement or in a series of progress payments as the work is completed. Unless an agreement is
made in writing or Applicable Law requires interest to be paid on such Miscellaneous Proceeds, Lender shall
not be required to pay Borrower any interest or earnings on such Miscellaneous Proceeds. If the restoration or
repair is not economically feasible or Lender's security would be lessened, the Miscellaneous Proceeds shall
be applied to the sums secured by this Security Instrument, whether or not then duc, with the excess, if any,
paid to Borrower. Such Miscellaneous Proceeds shall be applied in the order provided for in Section 2.

In the event of a total taking, destruction, or loss in value of the Property, the Miscellaneous Proceeds
shalt be applied to the sums secured by this Security Instrument, whether or not then due, with the cxcess, if
any, paid to Borrower.

In the event of a partial taking, destruction, or loss in value of the Property in which the fair market value
of the Property immediately before the partial taking, destruction, or loss in value is equal to or greater than
the amount of the sums secured by this Security Instrument immediately before the partial taking, destruction,
or toss in value, unless Borrower and Lender otherwise agree in writing, the sums secured by this Security
Instrument shall be reduced by the amount of the Miscellaneous Proceeds multiplied by the following fraction:
(a) the total amount of the sums secured immediately before the partial taking, destruction, or loss in value
divided by (b) the fair market value of the Property immediately before the partial laking, destruction, or loss
in value. Any balance shall be paid to Borrower.

In the event of a partial taking, destruction, or loss in value of the Property in which the fair market value
of the Property immediately before the partial taking, destruction, or loss in value is less than the amount of
the sums secured immediately before the partial taking, destruction, or loss in value, unless Borrower and
Lender otherwise agree in writing, the Miscellaneous Proceeds shall be applied to the sums secured by this
Security Instrument whether or not the sumns are then due.

If the Property is abandoned by Borrower, or if, after notice by Lender to Borrower that the Opposing
Party (as defined in the next sentence) offers to make an award to settle a claim for damages, Borrower fails 10
respond 10 Lender within 30 days after the date the notice is given, Lender is authorized 10 collect and apply
the Miscellaneous Proceeds cither to restoration or repair of the Property or to the sums secured by this
Security Instrument, whether or not then due. "Opposing Party” means the third party that owes Borrower
Miscellaneous Proceeds or the party against whom Borrower has a right of action in regard to Miscellaneous

Proceeds. ‘/‘z{ p
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Borrower shall be in default if any action or proceeding, whether civil or criminal, is begun that, in
Lender's judgment, could result in forfeiture of the Property or other material impairment of Lender’s interest
in the Property or rights under this Securily Instrument, Borrower can cure such a default and, if acceleration
has occurred, reinstate as provided in Section 19, by causing the action or proceeding to be dismissed with a
ruling that, in Lender's judgment, precludes forfeiture of the Property or other material impairment of Lender's
interest in the Property or rights under this Security Instrument. The proceeds of any award or claim for
damages that are attributable to the impairment of Lender's interest in the Property arc hereby assigned and
shall be paid to Lender.

All Miscellaneous Proceeds that are not applied to restoration or repair of the Property shall be applied in
the order provided for in Section 2.

12. Borrower Not Released; Forbearance By Lender Not a Waiver. Extension of the time for
payment or modification of amortization of the sums secured by this Security Instrument granted by Lender 1o
Borrower or any Suceessor in Interest of Borrower shall not operate to release the liability of Borrower or any
Successors in Interest of Borrower. Lender shall not be required to commence proceedings against any
Successor in Interest of Borrower or 10 refuse to extend time for payment or otherwise modify amortization of
the sums secured by this Security Instrument by reason of any demand made by the original Borrower or any
Successors in Interest of Borrower. Any forbearance by Lender in exercising any right or remedy including,
without limitation, Lender's acceptance of payments from third persons, entities or Successors in Interest of
Borrower or in amounts less than the amount then due, shall not be a waiver of or preclude the exercise of any
right or remedy.

13. Joint and Several Liability; Co-signers; Successors and Assigns Bound. Borrower covenants and
agrees that Borrower's obligations and liability shall be joint and several. However, any Borrower who
co-signs this Security Instrument but does not execute the Note (a "co-signer"): (a) is co-signing this Security
Instrument only to mortgage, grant and convey the co-signer's interest in the Property under the terms of this
Security Instrument; (b) is not personally obligated to pay the sums sccured by this Security Instrument; and
(¢c) agrees that Lender and any other Borrower can agree to extend, modify, forbear or make any
accommodations with regard to the terms of this Security Instrument or the Note without the co-signer's
consent.

Subject to the provisions of Section 18, any Successor in Interest of Borrower who assumes Borrower's
obligations under this Security Instrument in writing, and is approved by Lender, shall obtain all of Borrower's
rights and benefits under this Security Instrument. Borrower shall not be released from Borrower's obligations
and liability under this Security Instrument unless Lender agrees to such release in writing. The covenants and
agreements of this Security Instrument shall bind (except as provided in Section 20 and benefit the successors
and assigns of Lender.

14. Loan Charges. Lender may charge Borrower fees for services performed in connection with
Borrower's default, for the purpose of protecting Lender's interest in the Properly and rights under this
Security Instrument, including, but not limited to, attorneys’ fees, property inspection and valuation fees. In
regard to any other fees, the absence of express authority in this Security Instrument to charge a specific fee (0
Borrower shall not be construed as a prohibition on the charging of such fee, Lender may not charge fees that
are expressly prohibited by this Security Instrument or by Applicable Law.

If the Loan is subject to a law which sets maximum loan charges, and that law is finally interpreted so
that the interest or other loan charges collected or 1o be collected in connection with the Loan exceed the
permitted limits, then: (a) any such loan charge shall be reduced by the amount necessary to reduce the charge
to the permitted limit; and (b) any sums already collected from Borrower which exceeded permitted limits will
be refunded 1o Borrower. Lender may choose to make this refund by reducing the principal owed under the
Note or by making a direct payment to Borrower. If a refund reduces principal, the reduction will be treated as
a partial prepayment without any prepayment charge (whether or not a prepayment charge is provided for
under the Note). Borrower's acceptance of any such refund made by direct payment ip Borrower will

constitute a waiver of any right of action Borrower might have arising out of such overcharge./
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15. Notices. All notices given by Borrower or Lender in connection with this Security Instrument must
be in writing. Any notice to Borrower in connection with this Security Insirument shall be deemed to have
been given to Borrower when mailed by first class mail or when actually delivered to Borrower's notice
address if sent by other means. Notice to any one Borrower shall constituie notice to all Borrowers unless

Applicable Law expressly requires otherwise. The notice address shall be the Property Address unless
Borrower has designated a substitute notice address by notice to Lender. Borrower shall prompily notify
Lender of Borrower's change of address. If Lender specifies a procedure for reporting Borrower’s change of
address, then Borrower shall only report a change of address through that specified procedure. There may be
only one designated notice address under this Security Instrument at any one time. Any notice 0 Lender shall
be given by delivering it or by mailing it by first class mail to Lender’s address stated herein unless Lender has
designated another address by notice to Borrower. Any notice in connection with this Security Instrument
shall not be deemed 1o have been given to Lender until actually received by Lender. If any notice required by
this Security Instrument is also required under Applicable Law, the Applicable Law requirement will satisfy
the corresponding requirement under this Security Instrument.

16. Governing Law; Severability; Rules of Construction. This Security Instrument shall be governed
by federal law and the law of the jurisdiction in which the Property is located. All rights and obligations
contained in this Security Instrument are subject to any requirements and limitations of Applicable Law.
Applicable Law might explicitly or implicity allow the parties 1o agree by contract or it might be silent, but
such silence shall not be construed as a prohibition against agreement by contract. In the event that any
provision or clause of this Security Instrument or the Note conflicts with Applicable Law, such conflict shall
not affect other provisions of this Security Instrument or the Note which can be given effect without the
conflicting provision.

As used in this Security Instrument: (a) words of the masculine gender shall mean and include
corresponding neuter words or words of the feminine gender; (b) words in the singular shall mean and include
the plural and vice versa; and (c) the word "may” gives sole discretion without any obligation to take any
action,

17. Borrower's Copy. Borrower shall be given one copy of the Note and of this Security Instrument.

18. Transfer of the Property or a Beneficial Interest in Borrower. As uscd in this Section 18,
“Interest in the Property” means any legal or beneficial interest in the Property, including, but not limited to,
those beneficial interests transferred in a bond for deed, contract for deed, installment sales contract or escrow
agreement, the intent of which is the transfer of title by Borrower at a future date to a purchaser.

If all or any part of the Property or any Interest in the Property is sold or transferred (or if Borrower is not
a natural person and a beneficial interest in Borrower is sold or transferred) without Lender's prior writlen
consent, Lender may require immediate payment in full of all sums secured by this Security Instrument.
However, this option shall not be exercised by Lender if such exercise is prohibited by Applicable Law.

If Lender exercises this option, Lender shall give Borrower notice of acceleration. The notice shall
provide a period of not less than 30 days from the date the notice is given in accordance with Section 15
within which Borrower must pay all sums secured by this Security Instrument. [f Borrower fails to pay these
sums prior to the expiration of this period, Lender may invoke any remedies permitted by this Security
Instrument without further notice or demand on Borrower.

19. Borrower's Right to Reinstate After Acceleration. If Borower meets certain conditions, Borrower
shall have the right to have enforcement of this Security Instrument discontinued at any time prior (o the
earliest of: (a) five days before sale of the Property pursuant to any power of sale conlained in this Security
Instrument; (b) such other period as Applicable Law might specify for the termination of Borrower's right to
reinstate; or (c) eniry of a judgment enforcing this Security Instrument. Those conditions are that Borrower:
(a) pays Lender all sums which then would be due under this Security Instrument and the Note as if no
acceleration had occurred; (b) cures any default of any other covenants or agreements; (cypays all expenses
incurred in enforcing this Security Instrument, including, but not limited to, reasopable attorneys' fees,

k, -
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property inspection and valuation fees, and other fees incurred for the purpose of protecting Lender's interest
in the Property and rights under this Securily Instrument; and (d) takes such action as Lender may reasonably
require to assure that Lender's interest in the Property and rights under this Security Instrument, and
Borrower's obligalion to pay the sums secured by this Security Instrument, shall continue unchanged. Lender
may require that Borrower pay such reinstatement sums and expenses in one or more of the following forms,
as selected by Lender: (a) cash; (b) money order; (c) certified check, bank check, treasurer's check or cashier's
check, provided any such check is drawn upon an institution whose deposits are insured by a federal agency,
instrumentality or entity; or (d) Electronic Funds Transfer. Upon reinstatement by Borrower, this Security
Instrument and obligations secured hereby shall remain fully effective as if no acceleration had occurred.
However, this right to reinstate shall not apply in the case of acceleration under Section 18,

20, Sale of Note; Change of Loan Servicer; Notice of Grievance, The Note or a partial interest in the
Note (together with this Security Instrument) can be sold one or more times without prior notice to Borrower.
A sale might result in a change in the entity (known as the "Loan Servicer") that collects Periodic Payments
due under the Note and this Security Instrument and performs other mortgage loan servicing obligations under
the Note, this Security Instrument, and Applicable Law. There also might be one or more changes of the Loan
Servicer unrelated to a sale of the Note. If there is a change of the Loan Servicer, Borrower will be given
wrillen notice of the change which will state the name and address of the new Loan Servicer, the address to
which payments should be made and any other information RESPA requires in connection with a notice of
transfer of servicing. If the Note is sold and thereafter the Loan is serviced by a Loan Servicer other than the
purchaser of the Note, the mortgage loan servicing obligations to Borrower will remain with the Loan Servicer
or be transferred to a successor Loan Servicer and are not assumed by the Note purchaser unless otherwise
provided by the Note purchaser.

Neither Borrower nor Lender may commence, join, or be joined to any judicial action (as cither an
individual liligant or the member of a class) that arises from the other party’s actions pursuant to this Security
Instrument or that alleges that the other party has breached any provision of, or any duty owed by rcason of,
this Security Instrument, until such Borrower or Lender has notified the other party (with such notice given in
compliance with the requirements of Section 15) of such alleged breach and afforded the other party hereto a
reasonable period after the giving of such notice to take corrective action. If Applicable Law provides a time
period which must elapse before cerlain action can be taken, that time period will be deemed 10 be reasonable
for purposes of this paragraph. The notice of acceleration and opportunity to cure given to Borrower pursuant
to Section 22 and the notice of acceleration given to Borrower pursuant to Section 18 shall be deemed 10
satisfy the notice and opportunity to take corrective action provisions of this Section 20.

21. Hazardous Substances. As used in this Section 21: (a) "Hazardous Substances” are those substances
defined as toxic or hazardous substances, pollutants, or wastes by Environmental Law and the following
substances: gasoline, kerosene, other flammable or toxic petroleum products, toxic pesticides and herbicides,
volatile solvents, maiterials containing asbestos or formaldehyde, and radioactive materials; (b)
"Environmental Law" means federal laws and laws of the jurisdiction where the Property is located that relate
to health, safety or environmental protection; (¢) "Environmental Cleanup” includes any responsc action,
remedial action, or removal action, as defined in Environmental Law; and {(d) an "Environmental Condition™
means a condition that can cause, contribute to, or otherwise trigger an Environmental Cleanup.

Borrower shall not cause or permit the presence, use, disposal, storage, or release of any Hazardous
Substances, or threaten to release any Hazardous Substances, on or in the Property. Borrower shall not do, nor
aflow anyone else to do, anything affecting the Property (a) that is in violation of any Environmental Law, (b)
which creates an Environmental Condition, or (¢} which, due to the presence, use, or release of a Hazardous
Substance, creates a condition that adversely affects the value of the Property. The preceding two sentences
shall not apply to the presence, use, or storage on the Property of small quantities of Hazardous Substances
that are generally recognized to be appropriate to normal residential uses and to maintenance of the Property
(including, but not limited to, hazardous substances in consumer products). 9
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Borrower shall promptly give Lender written notice of (a) any investigation, claim, demand, lawsuit or
other action by any governmental or regulatory agency or private party involving the Property and any
Hazardous Substance or Environmental Law of which Borrower has actual knowledge, (b) any Environmental
Condition, including but not limited to, any spilling, leaking, discharge, release or threat of release of any
Hazardous Substance, and (c) any condition caused by the presence, use or release of a Hazardous Substance
which adversely affects the value of the Propenty. If Borrower learns, or is notified by any governmental or
regulatory authority, or any private party, that any removal or other remediation of any Hazardous Substance
affecting the Property is necessary, Borrower shall promptly take all necessary remedial actions in accordance
with Environmenta! Law. Nothing herein shall create any obligation on Lender for an Environmental Cleanup.

NON-UNIFORM COVENANTS. Borrower and Lender further covenant and agree as follows:

22. Acceleration: Remedies. Lender shall give notice to Borrower prior to acceleration following
Borrower's breach of any covenant or agreement in this Security Instrument (but not prior to
acceleration under Section 18 unless Applicable Law provides otherwise). The notice shall specify: (a)
the defauli; (b) the action required to cure the default; (¢) a date, not less than 30 days from the date the
notice is given to Borrower, by which the default must be cured; and (d) that failure to cure the default
on or before the date specified in the notice may result in acceleration of the sums secured by this
Security Instrument and sale of the Property. The notice shall further inform Borrower of the right to
reinstate after acccleration and the right to bring a court action to assert the non-existence of a default
or any other defense of Borrower to acceleration and sale. If the default is not cured on or before the
date specified in the notice, Lender at its option, and without further demand, may invoke the power of
sale, including the right to accelerate full payment of the Note, and any other remedies permilied by
Applicable Law. Lender shall be entitled to collect all expenses incurred in pursuing the remedies
provided in this Section 22, including, but not limited to, reasonable attorneys’ fees and costs of title
evidence.

If Lender invokes the power of sale, Lender shall execute or cause Trustee to execute writien notice
of the occurrence of an event of default and of Lender's election to cause the Property to be sold, and
shall cause such notice to be recorded in each county in which any part of the Property is localed.
Lender shall mail copies of the notice as prescribed by Applicable Law to Borrower and to the persons
prescribed by Applicable Law. Trustee shall give public notice of sale to the persons and in the manner
prescribed by Applicable Law. After the time required by Applicable Law, Trustee, without demand on
Borrower, shall sell the Property at public auction to the highest bidder at the time and place and under
the terms designated in the notice of sale in one or more parcels and in any order Trustee determines.
Trustee may postpone sale of all or any parcel of the Property by public announcement at the time and
place of any previously scheduled sale. Lender or its designee may purchase the Property at any sale,

Trustee shall deliver to the purchaser Trustice's deed conveying the Property without any covenant
or warranty, expressed or implied. The recitals in the Trustee's deed shall be prima facie evidence of the
truth of the statemenis made therein, Trustee shall apply the proceeds of the sale in the following order:
(a) to all expenses of the sale, including, but not limited to, reasonable Trustee's and attorneys' fees; (b)
to all sums secured by this Security Insirument; and (c) any excess to the person or persons legally
entitled to it.

23. Reconveyance. Upon payment of all sums secured by this Security Instrument, Lender shall request
Trustec 1o reconvey the Property and shall surrender this Security Instrument and all noies evidencing debt
secured by this Security Instrument to Trustee. Trustee shall reconvey the Property without warranty 0 the
person or persons legally entitled to it. Such person or persons shall pay any recordation costs. Lender may
charge such person or persons a fee for reconveying the Property, but only if the fee is paid to a third party
(such as the Trustec) for services rendered and the charging of the fee is permitted under Applicable Law.

24. Substitute Trustee. Lender at its option, may from lime to time remove Trustec and appoint a
successor trustee to any Trustee appointed hereunder. Without conveyance of the Property, the successor
trustee shall succeed to all the title, power and duties conferred upon Trustee herein and by Applicable Law.

25, Assumption Fee, If there is an assumption of this loan, Lender may charge :(mvfs? ption fee of
USs.§ 300.00 . ' Zn@
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BY SIGNING BELOW, Borrower accepts and agrees to the terms and covenants contained in this
Security Instrument and in any Rider executed by Borrower and recorded with it

< RW Cg%’ge’f?:\ (Seal)

MAGNOL IEPJ GOTERA -Borrower

{Seal)
-Borrower

(Seal)
-Borrower

(Seal)
-Borrower
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STATE OF NEVADA

COUNTY OF M
— il
This instrument was mknnw?ged before me on UO'I]QI’HM /S ; 2008 by
-1

M’ny““ Ua. (a0 T<€RA

NANCY JEAN-LOUIS
Motory Public State of Mevada

- =y No. 99-57130-) $ N -
R/ My oppt. exp. July 14, 2008 M

Mail Tax Statements To:
TAX DEPARTMEMNT SV3i-24

450 American Street
Simi Valley CaA, 93065

e
Fr‘lilial;SL.‘z‘-’:/L L
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ADJUSTABLE RATE RIDER

(PayOption MTA Twelve Month Average Index - Payment Caps)

05191921253 00012143406811005
[Escrow/Closing #] [Doc ID #]
THIS ADJUSTABLE RATE RIDER is made this TENTH day of
NOVEMBER, 2005 , and is incorporated into and shall be deemed to amend and supplement

the Mﬂrtgage Deed of Trust, or Security Deed (the "Security Instrument”) of the same date given by
the undersigned ("Borrower") to secure Borrower's Adjustable Rate Note (the "Note”) to
COUNTRYWIDE HOME LOANS, INC.

{"Lender") of the same date and covering the property described in the Security Instrument and

located at:
5327 MARSH BUTTE STREET

LAS VEGAS, NV 89148-4669
[Property Address]

THE NOTE CONTAINS PROVISIONS THAT WILL CHANGE THE INTEREST RATE AND THE
MONTHLY PAYMENT. THERE MAY BE A LIMIT ON THE AMOUNT THAT THE MONTHLY
PAYMENT CAN INCREASE OR DECREASE. THE PRINCIPAL AMOUNT TO REPAY COULD
BE GREATER THAN THE AMOUNT ORIGINALLY BORROWED, BUT NOT MORE THAN THE
MAXIMUM LIMIT STATED IN THE NOTE.

ADDITIONAL COVENANTS: In addition to the covenants and agreements made in the Security
Instrument, Borrower and Lender further covenant and agrees as follows:

A. INTEREST RATE AND MONTHLY PAYMENT CHANGES
The Note provides for changes in the interest rate and the monthly payments, as follows:

* PayOption MTA ARM Rider
1E310-XX (12/04)(d) Page 10f 6
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2. INTEREST
(A) Interest Rate
Interest will be charged on unpaid Principal until the full amount of Principal has been paid. | will
pay interest at a yearly rate of 3.000 %. The interest rate | will pay may change.
The interest rate required by this Section 2 is the rate | will pay both before and after any default
described in Section 7(B) of the Note.

(B) Interest Rate Change Dates

The interest rate | will pay may change on the first day of
JANUARY, 2006 , and on that day every month thereafter. Each date on which my
interest rate could change is called an "Interest Rate Change Date.” The new rate of interest will
become effective on each Interest Rate Change Date. The interest rate may change monthly, but the
monthly payment is recalculated in accordance with Section 3.

(C) Index

Beginning with the first Interst Rate Change Date, my adjustable interest rate will be based on an
Index. The "Index" is the "Twelve-Month Average" of the annual yields on actively traded United
States Treasury Securities adjusted to a constant maturity of one year as published by the Federal
Reserve Board in the Federal Reserve Statistical Release entitled "Selected Interest Rates {H.15)"
{the "Monthly Yields"). The Twelve Manth Average is determined by adding together the Manthly
Yields for the mast recently available twelve months and dividing by 12, The most recent index figure
available as of the date 15 days before each Interest Rate Change Date is called the "Current Index".

If the Index is no longer available, the Note Holder will choose a new index that is based upon
comparable information. The Note Holder will give me notice of this choice.

{D) Calculation of interest Rate Changes

Befare each Interest Rate Change Date, the Note Holder will calculate my new interest rate by
adding THREE & 75/1000 percentage point(s) { 3.075 %) ("Margin”} to
the Current Index. The Note Holder will then round the result of this addition to the nearest one-eighth
of one percentage point (0.125%). This rounded amount will be my new interest rate until the next
Interest Rate Change Date. My interest will never be greater than 9.950 9%. Beginning with
the first Interest Rate Change Date, my interest rate will never be lower than the Margin.

3. PAYMENTS

(A) Time and Place of Payments

| will make a payment every month.

I will make my monthly payments on the FIRST day of each month
beginning on January, 2006 . I will make these payments every month until | have
paid ali the Principal and interest and any other charges described below that | may owe under the
MNate. Each monthly payment will be applied as of its scheduled due date and will be applied to interest
before Principal. If, on DECEMBER 01, 2035 , | still owe amounts under the Nete, | will pay
those amounts in full on that date, which is called the "Maturity Date.”

* PayOption MTA ARM Rider
1E310-XX (12/04) Page 20of 6
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DOC ID #: 00012143406811005

| will make my monthly payments at
F.0O. Box 10219, van Nuys, CA 921410-0219

or at a different place if required by the Note Holder.

{B) Amount of My Initial Monthly Payments
Each of my initial monthly payments until the first Payment Change Date will be in the amount of
Us. s 2,142.80 , unless adjusted under Section 3 (F).

{C) Payment Change Dates

My manthly payment may change as required by Section 3(D) below beginning on the
first day of JANUARY, 2007 , and on that day every 12th
month thereafter. Each of these dates is called a "Payment Change Date." My monthly payment also
will change at any time Section 3(F) or 3(G) below requires me to pay a different monthly payment.
The "Minimum Payment” is the minimum amount Note Holder will accept for my monthly payment
which is determined at the last Payment Change Date or as provided in Section 3(F) or 3{(G) below. If
the Minimum Payment is not sufficient to cover the amount of the interest due then negative

amortization will occur,
| will pay the amount of my new Minimum Payment each month beginning on each Payment
Change Date or as provided in Section 3(F) or 3(G) below.

(D) Calculation of Manthly Payment Changes

At least 30 days before each Payment Change Date, the Note Holder will calculate the amount of
the monthly payment that would be sufficient to repay the unpaid Principal that | am expected to owe
at the Payment Change Date in full on the maturity date in substantially equal payments at the interest
rate effective during the month preceding the Payment Change Date. The result of this calculation is
called the "Full Payment.” Unless Section 3(F) or 3(G) apply, the amount of my new monthly payment
effective on a Payment Change Date, will not increase by more than 7.5% of my prior monthly
payment. This 7.5% limitation is called the "Payment Cap." This Payment Cap applies only to the
Principal and interest payment and does not apply to any escrow payments Lender may require under
the Security Instrument. The Note Holder will apply the Payment Cap by taking the amount of my
Minimum Payment due the month preceding the Payment Change Date and multiplying it by the
number 1.075. The result of this calculation is called the "Limited Payment.” Unless Section 3{F) or
3(G) below requires me to pay a different amount, my new Minimum Payment will be the lesser of the
Limited Payment and the Full Payment. | also have the option to pay the Full Payment for my monthly
payment.

* PayOption MTA ARM Rider
1E310-XX (12/04) Page 3 of 6
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(E) Additions to My Unpald Princlpal

Since my monthly payment amount changes less frequently than the interest rate, and since the
monthly payment is subject to the payment limitations described in Section 3(D), my Minimum
Payment could be less than or greater than the amount of the interest partion of the manthly payment
that would be sufficient to repay the unpaid Principal | owe at the monthly payment date in full on the
Maturity Date in substantially equal payments. For each month that my monthly payment is less than
the interest portion, the Note Holder will subtract the amount of my monthly payment from the amount
of the interest portion and will add the difference to my unpaid Principal, and interest will accrue on the
amount of this difference at the interest rate required by Section 2. For each month that the monthly
payment is greater than the interest portion, the Note Holder will apply the payment as provided in
Section 3(A).

{F) Limit on My Unpaid Principal; Increased Monthly Payment
My  unpaid Principal can never exceed the Maximum Limit equal to
ONE HUNDRED FIFTEEN percent { 115 %) of the Principal amount |
originally borrowed. My unpaid Principal could exceed that Maximum Limit due to Minimum Payments
and interest rate increases. In that event, on the date that my paying my monthly payment would
cause me to exceed that limit, | will instead pay a new monthly payment. This means that my monthly
payment may change more frequently than annually and such payment changes will not be limited by
the 7.5% Payment Cap. The new Minimum Payment will be in an amount that would be sufficient to
repay my then unpaid Principal in full on the Maturity Date in substantially equal payments at the
current interest rate.

{G) Required Full Payment

On the fifth Payment Change Date and on each succeeding fifth Payment Change Date
thereafter, | will begin paying the Full Payment as my Minimum Payment until my monthly payment
changes again. | also will begin paying the Full Payment as my Minimum Payment on the final
Payment Change Date.

{H) Payment Options

After the first Interest Rate Change Date, Lender may provide me with up to three (3) additional
payment options that are greater than the Minimum Payment, which are called "Payment Options.” |
may be given the following Payment Options;

(i) Interest Only Payment: the amount that would pay the interest portion of the monthly
payment at the current interest rate. The Principal balance will not be decreased by this
Payment Option and it is only available if the interest portion exceeds the Minimum Payment.

{ii) Fully Amortized Payment: the amount necessary to pay the loan off (Principal and
interest) at the Maturity Date in substantially equal payments.

(i) 15 Year Amortized Payment: the amount necessary to pay the loan off (Principal
and interest) within a fifteen (15) year term from the first payment due date in substantially
equal payments. This monthly payment amount is calculated on the assumption that the
current rate will remain in effect for the remaining term.

* PayOption MTA ARM Rider
1E310-XX (12/04) Page 4 of 6
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DOC ID #: 00012143406811005
These Payment Options are only applicable if they are greater than the Minimum Payment.

B. TRANSFER OF THE PROPERTY OR A BENEFICIAL INTEREST IN BORROWER

Section 18 of the Security Instrument entitied "Transfer of the Property or a Beneficial Interest in
Borrower" is amended to read as follows:

Transfer of the Property or a Beneficlal Interest In Borrower. As used in this Section 18,
"Interest in the Property” means any legal or beneficial interest in the Property, including, but not
limited to, those beneficial interests transferred in a bond for deed, contract for deed, instaliment sales
contract or escrow agreement, the intent of which is the transfer of titie by Borrower at a future date to
a purchaser.

If all or any part of the Property or any Interest in the Property is sold or transferred (or if
Borrower is not a natural person and a beneficial interest in Borrower is sold or transferred) without
Lender's prior written consent, Lender may require immediate payment in full of all sums secured by
this Security Instrument. However, this option shall not be exercised by Lender if such exercise is
prohibited by Applicable Law. Lender also shall not exercise this option if: {a) Borrower causes to be
submitted to Lender information required by Lender to evaluate the intended transferee as if a new
loan were being made to the transferee; and (b) Lender reasonably determines that Lender's security
will not be impaired by the loan assumption and that the risk of a breach of any covenant or
agreement in this Security Instrument is acceptable to Lender.

To the extent permitted by Applicable Law, Lender may charge a reasonable fee as a cordition to
Lender's consent to the loan assumption. Lender may also require the transferee to sign an
assumption agreement that is acceptable to Lender and that obligates the transferee to keep all the
promises and agreements made in the Note and in this Security Instrument. Borrower will continue to
be obligated under the Note and this Security Instrument unless Lender releases Borrower in writing.

If Lender exercises the option to require immediate payment in full, Lender shall give Barrower
natice of acceleration. The notice shall provide a period of not less than 30 days from the date the
notice is given in accordance with Section 15 within which Borrower must pay all sums secured by

* PayOption MTA ARM Rider
1E310-XX (12/04) Page 5of6
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this Security Instrument. If Borrower fails to pay these sums prior to the expiration of this period,
Lender may invoke any remedies permitted by this Security Instrument without further notice or
demand on Borrower.

BY SIGNING BELOW, Borrower accepts and agrees to the terms and covenants contained in
this Adjustable Rate Rider. L

MAGNOLIAJ GOTERA ~Borrower

-Bomower

-Bomrower

-Bormower

* PayOption MTA ARM Rider
1E310-XX (12/04) Page 6 of 6
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PLANNED UNIT DEVELOPMENT RIDER

After Recording Return To:

COUNTRYWIDE HOME LOANS, INC.
MS S5V-79 DOCUMENT PROCESSING
FP.0O.Box 10423

Van Nuys, CA 91410-04Z3

FPARCEL ID #:
16330312007

Prepared By:
APRIL MESA

0519191253 00012143406811005
[Escrow/Closing #] iDoc ID #)
THIS PLANNED UNIT DEVELOPMENT RIDER is made this TENTH day of

NOVEMBER, 2005 ,and isincorporated into and shall be deemed to amend and supplement the
Mortgage, Deed of Trust, or Security Deed (the "Security instrument”) of the same date, given by the

#

!
MULTISTATE PUD RIDER - Single Family - Fannle Mae/Freddle Mac UNIFORM |N5T:?|.é§trr
@2 -7R (0411) CHL (11/04)(d) Page 1 of 4 initialg/_LA-1

VMP Mortgage Solutions, Inc. (800)521-7281 Form 3150 1/01

7R "
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DOC ID #: 00012143406811005

undersigned (the "Borrower") to secure Borrower's Note to
COUNTRYWIDE HOME LOANS, INC.

{the "Lender"} of the same date and covering the Property described in the Security Instrument and
located at:
5327 MARSH BUTTE STREET
LAS VEGAS, NV B89148-4669
[Property Address]

The Property includes, but is not limited to, a parcel of land improved with a dwelling, together with
other such parcels and certain common areas and facilities, as described in
THE COVENANTS, CONDITICONS, AND RESTRICTIONS FILED QF RECORD

THAT AFFECT THE PROPERTY

{the "Declaration”}. The Property is a part of a planned unit development known as
SPRING VALLEY SECTION 30

[Name of Planned Unit Development]

(the "PUD"). The Property also includes Borrower's interest in the homeowners association or
equivalent entity owning or managing the common areas and facilities of the PUD (the "Owners
Association”) and the uses, benefits and proceeds of Barrower's interest.

PUD COVENANTS. In addition to the covenants and agreements made in the Security
Instrument, Borrower and Lender further covenant and agree as follows:

A. PUD Obligations. Borrower shall perform all of Borrower's obligations under the PUD's
Constituent Deocuments. The "Constituent Documents” are the (i) Declaration; {ii) articles of
incorporation, trust instrument or any equivalent document which creates the Owners Association; and
{ii) any by-laws or other rules or regulations of the Owners Association. Borrower shall promptly pay,
when due, all dues and assessments imposed pursuant to the Constituent Documents.

B. Property Insurance. So long as the Owners Association maintains, with a generally accepted
insurance carrier, a "master” or "blanket" policy insuring the Property which is satisfactory to Lender
and which provides insurance coverage in the amounts (including deductible levels), for the periods,
and against loss by fire, hazards included within the term “extended coverage,” and any other
hazards, including, but not limited to, earthquakes and floods, for which Lender requires insurance,
then: (i} Lender waives the provision in Section 3 for the Periodic Payment to Lender of the yearly
premium instaliments for property insurance on the Property; and (ii) Borrower's obligation under
Section 5 to maintain property insurance coverage on the Property is deemed satisfied to the extent

that the required coverage is provided by the Owners Association policy. 7
79
Initial ’

@ -7R (0411) CHL (11/04) Page 2 of 4 Form 3150 1/01
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DOC ID #: 00012143406811005
What Lender requires as a condition of this waiver can change during the term of the loan.

Borrower shall give Lender prompt notice of any lapse in required property insurance coverage
provided by the master or blanket policy.

in the event of a distribution of property insurance proceeds in lieu of restoration or repair
following a loss to the Property, or to common areas and facilities of the PUD, any proceeds payable
to Borrower are hereby assigned and shall be paid to Lender. Lender shall apply the proceeds to the
sums secured by the Security Instrument, whether or not then due, with the excess, if any, paid to
Baorrower.

C. Public Liability Insurance. Borrower shall take such actions as may be reasonable to insure
that the Owners Association maintaing a public liability insurance policy acceptable in form, amount,
and extent of coverage to Lender.

D. Condemnation. The proceeds of any award or claim for damages, direct or consequential,
payable to Borrower in connection with any condemnation or other taking of all or any part of the
Property or the common areas and faciliies of the PUD, or for any conveyance in lieu of
condemnation, are hereby assigned and shall be paid to Lender. Such proceeds shall be applied by
Lender to the sums secured by the Security Instrument as provided in Section 11.

E. Lender's Prior Consent. Borrower shall not, except after notice to Lender and with Lender's
prior written consent, either partition or subdivide the Property or consent to: {i) the abandonment or
termination of the PUD, except for abandonment or termination required by law in the case of
substantial destruction by fire or other casualty or in the case of a taking by condemnation or eminent
domain; (ii}) any amendment to any provision of the "Constituent Documents” if the provision is for the
express benefit of Lender; (iii) termination of professional management and assumption of
self-management of the Owners Association; or (iv) any action which would have the effect of
rendering the public liability insurance coverage maintained by the Owners Association unacceptable
to Lender.

F. Remedies. If Borrower does not pay PUD dues and assessments when due, then Lender may
pay them. Any amounts disbursed by Lender under this paragraph F shall become additional debt of
Borrower secured by the Security Instrument. Unless Borrower and Lender agree to other terms of
payment, these amounts shall bear interest from the date of disbursement at the Note rate and shall
be payable, with interest, upon notice from Lender to Borrower requesting payment.

4
Initia!ﬁaj(li. -
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DOC ID #: 00012143406811005
BY SIGNING BELOW, Borrower accepts and agrees to the terms and covenants contained in this
PUD Rider.

“ Ui < ﬁ (Seal)

MAGNOLJA GOTERA - Borrower

{Seal)
- Borrower

(Seal)
- Borrower

(Seal)
- Borrower

@B -7R (0411) CHL (11/04) Page 4 of 4 Form 3150 1/01
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Inst#: 201105270004010
Fees: $16.00 N/C Fee: $25.00
RPTT: $0.00 Ex: #4007
05127/2011 04:12:43 PM

When Recorded mail Document Receipt #: 792751

Requestor:
and tax stat t to:
ax statemen .D_ /\ STACY MOORE
JBWNO revocable living trust Recorded Bv: SOL Pas: 4
5327 Marsh Butte St. DERBBIE CENWAY =
Las V
s Vegas, NV 89148 CLARK COUNTY RECORDER

APN: 163-30-312-007

GRANT DEED
STATE OF NEVADA )
)ss
COUNTY OF CLARK )

KNOW ALL MEN BY THESE PRESENTS, That for and in consideration
of the sum of Ten Dollars and zero Cents ( $10.00 ) in hand paid to
Gotera Magnolia (hereinafter called the Grantor), the receipt of
whereof is hereby acknowledged, the Grantor, Gotera Magnolia
hereby RELEASES, QUITCLAIMS, GRANTS, SELLS, AND CONVEYS to
JBWNO revocable living trust, JBWNO revocable living trust,
(hereinafter called Grantee), all of the Grantors’ right, title,
interest, and claim in or to the following described real estate,
situated in Clark County, Nevada, to-wit:

SEE EXHIBIT “A” ATTACHED HERETO AND MADE A PART HEREOF

JA_0659



DATED:
State of Nevada

County of Clark

| hereby certify that W\co el (& o= -« whose name(s)
are/is signed to the foregoing conveyance, and are known to me
(or provided to me on the basis of Satisfactory evidence),
acknowledged before me on this day, that, being informed of the
contents of the conveyance, they executed the same voluntarily on
the day the same bears date.

A T el
! Maagrmolia G ovYera

»

Grantor

) - vt £
On Viaw 4 Qo before me,

Maaormieolie. s o tec ol
-
(here insert name and title of the officer)

Chalsea Goldmanns
WITNESS my hand and official seal. Mgﬂ_’f} 20|

ST ¢ OF NEVADA
e anty of Clark

Signature

Ohelean. Coldmam, Nowrg Aoblic

MAIL TAX STATEMENTS AS DIRECTED ABOVE
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Exhibit A

Legal description as recorded on document number
20051121-0005566

Also known as:
APN: 163-30-312-007

5327 MARSH BUTTE ST
LAS VEGAS, NV 89148

Lot 7 in Block 1 of Final Map of Section 30 R2-60/70 No. 5, as

shown by map thereof on file in Book 102 of Plats, Page 28 in the
Office of the County Recorder of Clark County, Nevada

JA_0661



STATE OF NEVADA
DECLARATION OF VALUE FORM
1. Assessor Parcel Number(s)

a_ 1w -3230-213 -007

b.__
C.
d.
2. Type of Property:
a. Vacant Land b. Single Fam. Res. |FOR RECORDER’S OPTIONAL USE ONLY
C. Condo/Twnhse d. 2-4 Plex Book: Page:
(3 Apt. Bldg f. Comm’l/Ind’] Date of Recording:
g Agricultural h. Mobile Home Notes:
Other
3. a. Total Value/Sales Price of Property ] o
b. Deed in Lieu of Foreclosure Only {value of property) ( )
c. Transfer Tax Value: f -
d. Real Property Transfer Tax Due I =

4. If Exemption Claimed:
a. Transfer Tax Exemption per NRS 375.090, Section 7]

b. Explain Reason for Exemption: Tronrnshfer +n  or L:-e;;m o Frush
wHaauk consider akion
5. Partial Interest: Percentage being transferred: _ 10 & %
The undersigned declares and acknowledges, under penalty of perjury, pursuant to
NRS 375.060 and NRS 375.110, that the information provided is correct to the best of their
information and belief, and can be supported by documentation if called upon to substantiate the
information provided herein. Furthermore, the parties agree that disallowance of any claimed
exemption, or other determination of additional tax due, may result in a penalty of 10% of the tax
due plus interest at 1% per month. Pursuant to NRS 375.030, the Buyer and Seller shall be
Jointly and severally liable for any additional amount owed.

Signaturew Qﬁﬁd\ﬁ Capacity _| rustYag,

Signature Capacity

SELLER (GRANTOR) INFORMATION BUYER (GRANTEE) INFORMATION

(REQUIRED) (REQUIRED)
Print Name: M auanolian G oYero Print Name: ") b Vivin
Address: 53371 Morsh  Budrie Sk Address: S 2277 Moaorsn B o S
City: Las Negos City: _Las Wggas

State: yang S Zip: R9\u A State: 3\ . Zip:_ R 904y
COMPANY/PERSON REQUESTING RECORDING (required if not seller or buver)
Print Name: Escrow #:

Address:

City: . State: . Lpr

AS A PUBLIC RECORD THIS FORM MAY BE RECORDED/MICROFILMED

CCOR_DV_Form.pdf ~ 01/12/0¢
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Inst # 201105270004011
Fees: $16.00 N/C Fee: $0.00
RPTT: $0.00 Ex: #007
0542712011 04:12:48 PM
Receipt # 792751

When Recorded mail Document
Requestor:

qnd tax statement to:

and tax state STACY MOORE

cy Recorded By: SOL Pgs: 4
5327 Marsh Butte St. 4 DEBBIE CONWAY
Las Vegas, NV 89148 CLARK COUNTY RECORDER

APN: 163-30-312-007

GRANT DEED
STATE OF NEVADA )
)ss
COUNTY OF CLARK )

KNOW ALL MEN BY THESE PRESENTS, That for and in consideration
of the sum of Ten Dollars and zero Cents ( $10.00 ) in hand paid to
JBWNO revocable living trust (hereinafter called the Grantor), the
receipt of whereof is hereby acknowledged, the Grantor, JBWNO
revocable living trust hereby RELEASES, QUITCLAIMS, GRANTS,
SELLS, AND CONVEYS to Stacy Moore, Stacy Moore, (hereinafter
called Grantee), all of the Grantors’ right, title, interest, and claim
in or to the following described real estate, situated in Clark
County, Nevada, to-wit:

SEE EXHIBIT “A” ATTACHED HERETO AND MADE A PART HEREOF
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Exhibit A

Legal description as recorded on document number
20051121-0005566

Also known as:
APN: 163-30-312-007

5327 MARSH BUTTE ST
LAS VEGAS, NV 89148

Lot 7 in Block 1 of Final Map of Section 30 R2-60/70 No. 5, as

shown by map thereof on file in Book 102 of Plats, Page 28 in the
Office of the County Recorder of Clark County, Nevada

JA_0665



DATED:
State of Nevada

County of Clark

| hereby certify that Krighin Jorde) whose name(s)
are/is signed to the foregoing conveyance, and are known to me
(or provided to me on the basis of Satisfactory evidence),
acknowledged before me on this day, that, being informed of the
contents of the conveyance, they executed the same voluntarily on
the day the same bears date.

oS4 J0 rek
Grantor / TruwusTe e

Oon MAY 277" 20/l pefore me,

Kr‘\ &}“" ™y Jgr &o_,\. - T’!‘“L«_s“'run. 2_
(here insert name and title of the officer)

WITNESS my hand and official seal.

Signature

™~ Exp 2-19-14
MAIL TAXSTATEMENTS AS DI A Catr¥ N \0O-1931 -]
w
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STATE OF NEVADA
DECLARATION OF VALUE FORM
1. Assessor Parcel Number(s)

a_ Ve -20 -~ - O]

b.
c.
d.
2. Type of Property:
a. WVacant Land b. Single Fam. Res. |FOR RECORDER’S OPTIONAL USE ONLY
C. Condo/Twnhse  d. 2-4 Plex Book: Page:
€. Apt. Bldg f. Comm’l/Ind’] Date of Recording:
g. Agricultural h. Mobile Home Notes:
Other
3. a. Total Value/Sales Price of Property $ -
b. Deed in Lieu of Foreclosure Only (value of property) ( )]
c. Transfer Tax Value: 5o
d. Real Property Transfer Tax Due $ B

4. If Exemption Claimed:

a. Transfer Tax Exemption per NRS 375.090, Section | i

b. Explain Reason for Exemption" Transher~ d¢ or $fromm o Aruskt

widouk consideradon
5. Partial Interest: Percentage being transferred: _ o0 %
The undersigned declares and acknowledges, under penalty of perjury, pursuant to

NRS 375.060 and NRS 375.110, that the information provided is correct to the best of their
information and belief, and can be supported by documentation if called upon to substantiate the
information provided herein. Furthermore, the parties agree that disallowance of any claimed
exemption, or other determination of additional tax due, may result in a penalty of 10% of the tax
due plus interest at 1% per month. Pursuant to NRS 375.030, the Buyer and Seller shall be
jointly and severally liable for any additional amount owed.

Signature%ubh% M_ Capacity v ruwshec

Signature Capacity

SELLER (GRANTOR) INFORMATION BUYER (GRANTEE) INFORMATION

(REQUIRED) (REQUIRED)

Print Name: w0 reve codolg \'y u'ﬂ'\g ¥rustPrint Name: <5y acyy Thoore.
Address: S 2327 March Sy St Address: 52337 MMorsh Bute St
City: i_as N L4 axs City: Las N sgas
State:_ ™NAJ Zip: 49\ 9\ X State: ™ J Zip_R9Y4%
cO Y/PERSON REQUESTING RECORDING (required if not seller or buver
Print Name: Escrow #:
Address:
City: - State: Zip:

AS A PUBLIC RECORD THIS FORM MAY BE RECORDED/MICROFILMED

CCOR_DV_Form.pdf ~ 011/12/02

JA_0667
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Inet#: 201111020000754
Feea: $18.00

N/C Fee: $25.00

11/02/2011 08:02:44 AM

IB{ecc-rding Requested By: Receipt #: 965446

ank of America .

Prepared By: Cecilia Rodriguez Requestor:

888-603-9011 CORELOGIC

When recorded mail to: Recorded By: MSH Pge: 2
CoreLogic

450 E. Boundary St. DEBBIE CONWAY
Attn: Release Dept. CLARK COUNTY RECCRDER
Charin, SC 29036

DocID# 14612143406815262

Tax ID: 163-30-312-007

Property Address:

5327 Marsh Butte St
Las Vegas, NV 89148-4669 :
NVO0-ADT 14727720  10/26/2011 This space for Recorder's use

MIN #: 1000157-0006127350-0 MERS Phone #: 888-679-6377

ASSIGNMENT OF DEED OF TRUST
For Value Received, the undersigned holder of a Deed of Trust (herein “Assignor’”) whose address is 3300 S.W.
34th Avenue, Suite 101 Ocala, FL 34474 does hereby grant, sell, assign, transfer and convey unto U.S. BANK,
NATIONAL ASSOCIATION, AS TRUSTEE FOR THE CERTIFICATEHOLDERS OF THE LXS 2006-4N
TRUST FUND whose address is 10350 PARK MEADOWS DR, LITTLETON, CO 80124 all beneficial interest
under that certain Deed of Trust described below together with the note(s) and obligations therein described and the
money due and to become due thereon with interest and all rights accrued or to accrue under said Deed of Trust.

Original Lender: COUNTRYWIDE HOME LOANS, INC.

Made By: MAGNOLIA GOTERA, A SINGLE WOMAN
Trustee: CTC REAL ESTATE SERVICES

Date of Deed of Trust: 11/10/2005 Original Loan Amount: $508,250.00

Recorded in Clark County,NV on: 11/21/2005, book N/A, page N/A and instrument number 20051121-0005567

I the undersigned hereby affirm that this document submitted for recording does not contain the social security
number of any person or persons.

N E}HTN/E,SS WHEREOF, the undersigned has caused this Assignment of Deed of Trust to be executed on
(O 2Trry

MORTGAGE ELECTRONIC REGISTRATION
SYSTEMS, INC.

JA_0669



State of California
County of Ventura

z [O-27-2Cr/ beEc}E%e, ;

77

yidl DA /‘@W , Notary Public, personally appeared
[ 4

,who proved td me on the basis of satisfactory evidence to be the person(#} whose nameg#) is/gfe subscribed to the

within instrument and acknowledged to me that he/sht/théy executed the same in hi

/théir authorized capacity

(i#€), and that by his/hpt/thefir signature(#) on the instrument the person(£), or the entity upon behalf of which the

person(g) acted, executed the instrument.

I certify under PENALTY OF PERJURY under the laws of the State of California that the foregoing
paragraph is true and correct.

Wil

S8

—

nmy hand and official seal.
K : [

mind/

My Commission Expires:--""r

(Seal)

NORMA ROJAS
Commission # 1925662

Notary Public - California
Ventura County
My Comm, Expiras Feb 14, 2015

DoclD#

14612143406815262
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Inst # 201209110002023
Fees: $17.00
N/C Fee: $0.00
09/11/2012 08:05:52 AM
Receipt #: 1302455
Requestor:
ALESSI & KOENIG LLC
Recorded By: DXI Pgs: 1
DEBBIE CONWAY

When recorded return to: CLARK COUNTY RECORDER

ALESSI & KOENIG, LLC

9500 W. Flamingo Rd., Suite 205
Las Vegas, Nevada 839147

Phone: (702) 222-4033

AP.N. 163-30-312-007 Trustee Sale # SMR-5327-N
NOTICE OF DELINQUENT ASSESSMENT (LIEN)

In accordance with Nevada Revised Statutes and the Association’s Declaration of Covenants, Conditions and
Restrictions (CC&Rs) of the official records of Clark County, Nevada, Shadow Mountain Ranch
Community Association has a lien on the following legally described property.

The property against which the lien is imposed is commonly referred to as 5327 Marsh Butte St., Las
Vegas, NV 89148 and more particularly legally described as: SECTION 30 R2-60 70 #5 Lot 7
Block 1 Book 102 Page 28 in the County of Clark.

The owner(s) of record as reflected on the public record as of today's date is (are): STACY MOORE
The mailing address(es) is: 5327 MARSH BUTTE ST, LAS VEGAS, NV 89148

The total amount due through today’s date is: $6,448.00. Of this total amount $5,823.00 represent

Collection and/or Attorney fees, assessments, interest, late fees and service charges. $625.00 represent
collection costs. Note: Additional monies shall accrue under this claim at the rate of the claimant’s regular
monthly or special assessments, plus permissible late charges, costs of collection and interest, accruing
subsequent to the date of this notice.

Date: Augw\
By:

Huong Lam, Esq. of Alessi & Koenig, LLC on behalf of Shadow Mountain Ranch Community
Association

State of Nevada
County of Clark 2%
SUBSCRIBED and SWORN before me August 33, 2012

(Seal)

NOTARY PUBLIC

JA_0672
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Inst#: 201307050000950
Feea: $17.00

N/C Fee: $0.00

07/05/2013 08:02:35 AM
Receipt #: 1681415
Requestor:

ALESSI| & KOENIG LLC
Recorded By: MAT Pge: 1

DEBBIE CONWAY
When recorded mail to: CLARK COUNTY RECORDER
THE ALESSI & KOENIG, LL.C
9500 West Flamingo Rd., Ste 205
Las Vegas, Nevada 89147
Phone: 702-222-4033
A PN. 163-30-312-007 Trustee Sale No. 661]1‘;{

NOTICE OF DEFAULT AND ELECTION TO SELL UNDER HOMEOWNERS ASSOCIATION LIEN

WARNING! IF YOU FAIL TO PAY THE AMOUNT SPECIFIED IN
THIS NOTICE, YOU COULD LOSE YOUR HOME, EVEN IF THE

AMOUNT IS IN DISPUTE! You may have the right to bring your account in good standing
by paying all of your past due payments plus permitted costs and expenses within the time permitted
by law for reinstatement of your account. The sale may not be set until ninety days from the date this
notice of default recorded, which appears on this notice. The amount due is $6,631.41 as of the date
of this notice and will increase until your account becomes current. To arrange for payment to stop the
foreclosure, contact: Shadow Mountain Ranch Community Association, c/o Alessi & Koenig, 9500
W. Flamingo Rd, Ste 205, Las Vegas, NV 89147, (702)222-4033.

THIS NOTICE pursuant to that certain Notice of Delinquent Assessment Lien, recorded on
September 11, 2012 as document number 0002023, of Official Records in the County of Clark, State
of Nevada. Owner(s): STACY MOORE, of SECTION 30 R2-60 70 #5 LOT 7 BLOCK 1, as per
map recorded in Book 102, Pages 28, as shown on the Plan and Subdivision map recorded in the Maps
of the County of Clark, State of Nevada. PROPERTY ADDRESS: 5327 MARSH BUTTE ST, LAS
VEGAS, NV 89148-4669. If you have any questions, you should contact an attorney.
Notwithstanding the fact that your property is in foreclosure, you may offer your property for sale,
provided the sale is concluded prior to the conclusion of the foreclosure. REMEMBER YOU MAY
LOSE LEGAL RIGHTS IF YOU DO NOT TAKE PROMPT ACTION. NOTICE IS HEREBY
GIVEN THAT Alessi & Koenig, LLC is appointed trustee agent under the above referenced lien,
dated September 11, 2012, on behalf of Shadew Mountain Ranch Community Association to
secure assessment obligations in favor of said Association, pursuant to the terms contained in the
Declaration of Covenants, Conditions, and Restrictions (CC&Rs). A default in the obligation for
which said CC&Rs has occurred in that the payment(s) have not been made of homeowners
assessments due from February 1, 2008 and all subsequent assessments, late charges, interest,
collection and/or attorney fees and costs.

Dated:
JUL 01 2013

Huong Lam, Esq. of Alessi & Koenig, LLC un‘b\:h\alf of Shadow Mountain Ranch Community
Association

JA_0674
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In The Matter Of:
Alessi & Koenig, LLC vs.
Sacy Moore, et al.

Kelth Kovalic
July 11, 2017

depo international

worldwide deposition services
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Keith Kovalic - July 11, 2017
Alessi & Koenig, LLC vs. Stacy Moore, et al.

Page 9

Page 11

1 intimeonly"? 1 beforethe date of that sale, we'll be looking towards
2 MS. EBRON: Correct. 2 that date of January 8, 2014.
3 MR. NITZ: All right. Well, good. 3 Also, | may refer to Alessi & Koenig, LLC as
4 Q. Sostarting with thefirst exhibit, whichisthe | 4 "Aless" if that'sall right?
5 Nationstar Mortgage, LLC, deposition notice. Actualy, | 5 A. That'sfine.
6 both of them refer to "the Property" asthe"property | 6 Q. Theborrower in this caseis Magnolia Gotera.
7 located at 5327 Marsh Butte Street, Las Vegas, Nevada, | 7 Isthat your understanding?
8 89148...Parcel No. 163-30-312-007." 8 A. Thereis--for the purposesof who'son the
9 Whenever we talk about "the property" during | 9 Deed of Trust, yes.
10 thisdeposition, it will be -- welll betalking about the |10 Q. Would that be different than saying that she was
11 Marsh Butte Street property. Okay? 11 the borrower?
12 A. Okay. | can't remember if thiswassaid onthe |12  A. Can wego off therecord for a second?
13 record or not, but just for ease of going through these, |13 MR. GERRARD: I'm not sure what you're trying to
14 thedepo notices are exactly alike, with the exception of |14  distinguish.
15 onestates" Nationstar" and referstoit as"theBank." |15 Q. The property was later transferred to a
16 THE WITNESS: Did we aready put al thison? |16 different entity.
17 MR. GERRARD: Yeah. 17 A. Right. That'swhat | was--
18 THE WITNESS: That'son therecord, okay. |18 Q. Butthey were not ever the borrower.
19 A. Justincasel havetorefer back tothem, I'll |19 A. Okay. That'swhat | was-- correct. Yeah.
20 just refer back to the depo noticein Exhibit 1, if |20 That'swhat | was getting at. | apologize; wasn't trying
21 that'sokay with you? 21 tobeevasive or anything.
22 Q. Sure 22 Q. Okay. The Deed of Trust, if we talk about "the
23 MR. NITZ: The only thing -- | made that 23 Deed of Trust," we're going to be referring to the
24 statement, but, Ms. Ebron, you didn't confirm that the |24 document recorded in Clark County Recorder as Instrument
25 depo natices are the same except for those alternate |25 No. 20051121-0005567 on or about November 21st, 2005.
Page 10 Page 12
1 definitions. 1 Okay?
2 MS. EBRON: | believethat they arethesame. | 2 A. Okay.
3 MR. NITZ: Because | think that was your 3 Q. That wasthefilethat you reviewed in
4 question, Mr. Kovalic. 4 preparation for this deposition; right?
5 THE WITNESS: Right. On Page 2 of both 5 A. Thatiscorrect.
6 exhibits-- on line 25 on Exhibit 1, it says"Nationstar | 6 Q. Okay. Did you have a chance to thoroughly
7 Mortgage, LLC" and then parenthetically, "'Nationstar' or | 7 review al of thetopicslisted in these notices, in
8 'Bank." And then on Exhibit 2 it says -- same 8 Pages4 through 6?
9 line-- 25, 26, it says"U.S. Bank, N.A." and then 9 A. Yes | did.
10 parentheticaly, "'U.S. Bank' or 'Bank.™ 10 Q. And areyou the person that Nationstar Mortgage,
11 Other than that, there are no differences; 11 LLC, hasdesignated to testify on its behalf for these
12 correct? 12 topics?
13 BY MS EBRON: 13 A. Yes
14 Q. That's my understanding, yes. 14 Q. Areyou the person that U.S. Bank, N.A., has
15 Okay. So during today's deposition whenever we |15 designated to testify on its behalf in the topicsin
16 talk about "the association," we'll bereferringtothe |16  Exhibit 2?
17 Shadow Mountain Ranch Community Associationunless |17  A. Yes.
18 otherwise specified. 18 Q. What isthe relationship between Nationstar and
19 Whenever we talk about "the association 19 U.S. Bank such that you would be designated to testify on
20 foreclosure sale" well be referring to the public 20 U.S. Bank'sbehalf?
21 auction held on January 8th, 2014, by Alessi & Koenig, (21  A. Nationstar isthe servicer of theloan and they
22 LLC, on behaf of the association. 22 areservicingthisloan on behalf of theinvestor, whois
23 Okay? 23 U.S Bank.
24  A. Okay. 24 Q. U.S Bank isthetrusteefor atrust; isthat
25 Q. Sowhenever we talk about anything that happened |25 correct?

Depo International
(702) 386-9322 or (800) 982-3299 | www.depointer national .com
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Page 33 Page 35
1 Q. Whenwasthat digital copy uploaded to your 1 note?
2 system? 2 A. That'snot in the deposition topicsthat were
3 A. Ther€s--it'sbeen uploaded multipletimes. | | 3 provided to mein the deposition notices, so that wasn't
4 want to say about 10. | reviewed all 10 of them. The | 4 something | asked. SoI'm not prepared to answer that.
5 first onewasfrom July 5th, 2013, when theloanwas | 5 Q. But noone hastold you, "I've seen the wet ink
6 onboarded. 6 signature promissory note for the file"; right?
7 Most recent one, | think, wasinthelastsix | 7 A. No. Ingeneral conversation, no onejust came
8 months, but I'm not positive on that becausethat'snot | 8 out and said, " Hey, you know what? |'ve seen the wet ink
9 oneof thetopicsthat wasprovided in thedeposition | 9 note."
10 notice. 10 Q. Okay. Haveyou seenthe original pooling and
11 Q. Wereall of the copiesthat you looked at the |11  servicing agreement?
12 same? 12 A. No, I'venot seen theoriginal pooling and
13  A. Yes 13 servicing agreement.
14 Q. Werethere any endorsements? 14 Q. Do you know wherethe origina is stored?
15 A. Yes 15 A. That'snot in thetopicsthat wereprovided to
16 Q. How many? 16 mein the deposition notices, so I'm not prepared to
17 A. One 17 answer that.
18 Q. Whoit wasfrom and who wasit to? 18 Q. Butyoudon't know? Asyou sit here today, you
19 A. | don't recall whoit wasfrom, but it was 19 don't know?
20 endorsed in blank. 20 A. That'ssomething| didn't prepareto answer, so
21 Q. Do you know where that endorsement wasonthe |21 | -- 1 don't know if that'swhat you're getting at.
22 promissory note? 22 Q. Yeah. That'swhat | was asking. What damages
23 A. Thelast page of the noteitself. 23 doyou, Nationstar, allege that you suffered as a result
24 Q. Wasit onthe same page as the signatures? 24  of the association foreclosure?
25  A. Yes 25 A. Based on thefact that litigation is still
Page 34 Page 36
1 Q. Wasthere an allonge to the note? 1 ongoing, Nationstar is still accruing attorneys feesand
2 A. Yes 2 costs, other servicing fees and costs that have been
3 Q. What wason thealonge? 3 lost, and then, the unpaid principal balance on this
4 A. | believeit wasthe adjustablerateterms. 4 loan, which | do not recall exactly what the balance of
5 Q. Whereistheoriginal wet ink signature 5 thatis, but theentireunpaid principal balance.
6 promissory note? 6 Q. Anything else?
7 A. | wasunableto locate that information. 7 A. No.
8 However, it would bein only one of two places. either | 8 Q. What damages does U.S. Bank allege it suffered
9 Nationstar'svault or -- which isin Dallas, Texas--or | 9 asaresult of the association foreclosure?
10 in U.S. Bank'svault, asthey sometimeshold their own |10 A. ThesameasNationstar's. Nationstar'sonly
11 notesin which theinvestor -- that'slocated in Simi |11 interest isthat of a servicer and is acting on behalf of
12 Valley, California. 12 U.S. Bank.
13 Q. Whatdidyoudototrytofind out wherethe |13 Q. Isthereaprovisionin the pooling and
14 note was stored? 14 servicing agreement or a servicing guideline that
15 A. | contacted somebody in our legal department. |15 required Nationstar to protect U.S. Bank'sinterest in
16 Q. Whowasthat? 16 the Deed of Trust?
17 A. | bdieveit wasa SashaKovacic. | know it was |17 MR. GERRARD: | object. That's outside the
18 aparalegal. 18 scope of the topicsin the notice for deposition -- the
19 Q. Doyouknow what she did to try to determine |19 witness was prepared to bind the company on.
20 wherethe original promissory note was located? 20 A. That'snot something | was prepared to answer,
21 MR. GERRARD: I'm going to direct thewitness |21 based on the deposition topics.
22 not to answer the question because that would call for |22 Q. And you don't know the answer to that?
23 privileged communication to be disclosed. 23 A. ljust--1don't want to bind myself or
24 Q. Haveyou spoken to anyone who indicated that |24 Nationstar by giving any answer to that. Any answer |
25 they have seen the original wet ink signature promissory |25 givewould be speculative. | wasn't asked to provide
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Page 37 Page 39

1 that information. 1 seeany emails between Bank of America and Miles, Bauer?

2 Q. DidU.S. Bank have any particular policy or 2 A. Notthatl recall.

3 procedurethat it requires Nationstar to follow asit | 3 Q. Did you see any comments or notes from the MRT

4 pertainsto association liens? 4 department?

5 A. Notthat I'm aware of or wasableto find. 5 A. Notthat | recall, other than a couple that

6 Q. Okay. Inyour review of thefile, didyousee | 6 said, you know, " Received Notice of Default from HOA,

7 any communications with the borrower about the 7 referred to outside counsel.”

8 association lien, its delinquency to the association? | 8 Q. When wasthe Notice of Default received?

9 A. That'snot atopicl wasprovided in the 9 MR. GERRARD: I'm going to object to the form of
10 deposition notices, so I'm not prepared to answer that. |10 the question as vague and ambiguous as to which notice of
11 Q. Soyoudidn't see any communicationswiththe |11 default you're talking about.

12 borrower about the association foreclosure? 12 Q. That you werejust referring to.
13 A. When | wasgoingthrough thedocumentson this |13 A. Ther€'s--1 don't recall the exact date that
14 file, that's not something, based on the 12 topics, that |14 they werereceived. And once again, thesewere -- like |
15 | waslooking for. 15 said, they went from July -- | know July of 2008, and
16 Q. What about Topic No. 8? 16 then the check wastendered on September 30th, 2010.
17 A. | mean, | -- even going through communications, |17 Q. How do you know the check was tendered on
18 | didn't see anything that mentioned an HOA sale. But, |18 September 30th, 2010?
19 onceagain, that's not something | was specifically |19  A. It'swhen the check was dated and the cover
20 lookingfor at thetime. 20 letter isdated that went to the HOA from Miles, Bauer.
21 Q. Okay. 21 Q. Where were those documents contained in your
22  A. But nothingin the 6,000, 6,500 documentsthat | |22 business records?
23 looked at -- therewas nothing to the homeowner that (23  A. In FileNet, our imaging system.
24 popped out and said HOA, homeowners association even when |24 Q. And were they uploaded at the time of the
25 searching by key words before manually opening every |25  servicing transfer?

Page 38 Page 40

1 document. 1 A. Yes

2 Q. Okay. Did Nationstar receive documentsfrom | 2 Q. Werethere notes about the check in the letter?

3 Bank of Americawhen it began servicingin July of 2013? | 3 A. Not that | recall seeing. At that point, it

4 A. Yes 4 would have been out of Bank of America's hands because

5 Q. Did Nationstar receive any documentsfromBank | 5 Miles, Bauer would have been handling it.

6 of Americarelated to the association? 6 Q. Okay. Didyou seeany indication that the check

7 A. Yes 7 was accepted?

8 Q. What typesof documentsdid Nationstar receive | 8  A. | did not. However, it appearsthat the

9 from Bank of America? 9 process-- based on information | found in my
10 A. Nationstar received a comment history -- 10 preparation, that the processwasrestarted in early --
11 THE WITNESS: I'm sorry, could you read that |11 or late 2012, rather.

12 question. 12 Q. Which process?

13 (Whereupon, the record was read by 13 A. TheHOA --thedeinquent HOA process.
14 the reporter.) 14 Q. Okay. So didyou see any evidencein your
15 A. Justingeneral? 15 business records that there were any checks besides the
16 Q. No. Go ahead and state any onesthat relatedto |16 one from September 30th of 2010?

17 theassociation lien. 17 A. I'msorry? Could you say that again. Sorry.
18 A. Received their comment log; wereceived acopy |18 Q. Didyou see any evidence in your business

19 of acheck from Miles, Bauer whothey had retainedto |19 records that there were any checks sent to the

20 handlethe association lien; copies of somenotices |20 association or its agent, other than the one that you
21 received from -- or regarding the HOA lienin 2008to |21 said was dated September 30th of 2010?

22 2010 beforethat check wastendered by Miles, Bauer. |22 A. No.

23 Q. Anything else? 23 Q. How much wasthe check from September 30th of
24 A. That'sreally about it. 24 20107

25 Q. Now, I'm not asking for the content, but didyou |25 A. | don't recall the exact amount without having
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Page 73
REPCRTER S CERTI FI CATE
STATE OF NEVADA
COUNTY OF CLARK

I, Lori-Ann Landers, a duly conm ssioned
Not ar_yf Public, dark County, State of Nevada, do hereby
certify:

. That | reported the taki nghof the deposition
of the witness, KEITH KOVALIC, at the tine and place
af or esai d;

That prior to being exam ned, the witness
was by me duly sworn to testify to the truth, the whole
truth, and nothing but the truth;

. That | thereafter transcribed nmy shorthand
notes into typewiting and that the typewitten
transcript of said deposition is a conplete, true and
accurate transcription of my said shorthand notes taken
down at said tine to the best of nmy ability.

| further certify that | amnot a relative
or enployee of an attorney or counsel of any of the
parties, nor a relative or enployee of any attorney or
counsel involved in said action, nor a person financially
interested in the action; and that transcript review FRCP
30(e) was requested.

I N WTNESS WHEREOF, | have hereunto set ni/1
hand in the County of Cark, State of Nevada, this 11t
day of July 2017.

LORI - ANN LANDERS, CCR 792, RPR

Depo International
(702) 386-9322 or (800) 982-3299 | www.depointer national .com
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Recording Requested By:

Inet #: 201310010002401
Feese: $18.00

N/C Fee: $0.00

10/0172013 01:29:41 P
Receipt #: 1794477

Bank of America, N.A. Requestor:
Prepared By: Marcus Jones CORELOGIC
i Recorded By: MSH Pge: 2
When recorded mail to:
CoreL.ogic DEBBIE CONWAY
Mail Stop: ASGN CLARK COUNTY RECORDER

1 CoreLogic Drive
Westlake, TX 76262-9823

DoclDd# 18712143406842077
Tax ID: 163-30-312-007
Property Address:

5327 Marsh Buite St

Las Vegas, NV 89148-4669
NVO-ADT 26012666 712013 NSO0630A

This space for Recorder's use

ASSIGNMENT OF DEED OF TRUST
For Value Received, the undersigned holder of a Deed of Trust (herein “Assignor™) whose address is 1800 TAPO
CANYON ROAD, SIMI VALLEY, CA 93063 does hereby grant, sell, assign, transfer and convey unto
NATIONSTAR MORTGAGE, LLC whose address is 350 HIGHLAND DRIVE, LEWISVILLE, TX 75067 all
beneficial interest under that certain Deed of Trust described below together with the note(s) and obligations therein
described and the money due and to become due thereon with interest and all rights accrued or to accrue under said
Deed of Trust.

Original Lender: MORTGAGE ELECTRONIC REGISTRATION SYSTEMS, INC., AS NOMINEE
FOR COUNTRYWIDE HOME LOANS, INC.

Made By: MAGNOLIA GOTERA, A SINGLE WOMAN

Trustee: CTC REAL ESTATE SERVICES

Date of Deed of Trust: 11/10/2005 Original Loan Amount: $508,250.00

Recorded in Clark County, NV on: 11/21/2005, book N/A, page N/A and instrument number 20051121-0005567

1the undersigned hereby affirm that this document submitted for recording does not contain the social security
number of any person or persons.

IN Wi’f‘NESS WHEREOF, the undersigned has caused this Assignment of Deed of Trust to be executed on

Bank of America, M.A.

By: m‘:ﬁﬂ%

Kathleen Loera
—_ AssistantVicePresident

JA_0682



State of TX, County of DALLAS

Public, personally

appeared Kathieen Losra i : of Bank of
Ameriea, N.A. personally known to me to be the person(s] whose n e(s@"am subscribed to the within document
and acknowledged to me that hht‘.':.r executed the same in hi heir authorized capacity(ies), and that by

hi @ eir signature(s) on the document the person(s) or the entity upon behalf of which the person(s) acted,

executed the instrument.

Witness my hand and official seal.

/@'—" WILAYAT ALI SAJIAMI

Notary Public:
My Commission Expires: _ 41 0=-03-2016

My Commission Expires
October 3, 2018

DoclD# 18712143406842077
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Inet #: 201312100001308
Feea: $17.00

N/C Fee: $0.00

1271072013 08:59:36 AM
Receipt #: 1867800
Requester:

ALESS| & KOENIG LLC
Recorded By: RHS Pge: 1

DEBBIE CONWAY
When recorded mail to: CLARK COUNTY RECORDER
Alessi & Koenig, LLC
9500 West Flamingo Rd., Suite 205
Las Vegas, NV 89147
Phone: 702-222-4033
APN: 163-30-312-007 TSN 6601

NOTICE OF TRUSTEE’S SALE

WARNING! A SALE OF YOUR PROPERTY IS IMMINENT! UNLESS
YOU PAY THE AMOUNT SPECIFIED IN THIS NOTICE BEFORE THE
SALE DATE, YOU COULD LOSE YOUR HOME, EVEN IF THE
AMOUNT IS IN DISPUTE. YOU MUST ACT BEFORE THE SALE DATE.
IF YOU HAVE ANY QUESTIONS, PLEASE CALL ALESSI & KOENIG
AT 702-222-4033. IF YOU NEED ASSISTANCE, PLEASE CALL THE
FORECLOSURE SECTION OF THE OMBUDSMAN’S OFFICE, NEVADA
REAL ESTATE DIVISION, AT 1-877-829-9907 IMMEDIATELY. (524

NOTICE IS HEREBY GIVEN THAT:

On January 8, 2014, Alessi & Koenig as duly appointed Trustee pursuant to a certain lien, recorded on
September 11, 2012, as instrument number 0002023, of the official records of Clark County, Nevada, WILL
SELL THE BELOW MENTIONED PROPERTY TO THE HIGHEST BIDDER FOR LAWFUL MONEY OF
THE UNITED STATES, OR A CASHIERS CHECK at: 2:00 p.m., at 9500 W. Flamingo Rd., Suite #205, Las
Vegas, Nevada 89147 (Alessi & Koenig, LLC Office Building, 2™ Floor)

The street address and other common designation, if any, of the real property described above is purported to
be: 5327 MARSH BUTTE ST, LAS VEGAS, NV 89148-4669, The owner of the real property is purported to
be: STACY MOORE

The undersigned Trustee disclaims any liability for any incorrectness of the street address and other common
designations, if any, shown herein. Said sale will be made, without covenant or warranty, expressed or
implied, regarding title, possession or encumbrances, to pay the remaining principal sum of a note,
homeowner’'s assessment or other obligation secured by this lien, with interest and other sum as provided
therein: plus advances, if any, under the terms thereéof and interest on such advances, plus fees, charges,
expenses, of the Trustee and trust created by said lien. The total amount of the unpaid balance of the
obligation secured by the property to be sold and reasonable estimated costs, expenses and advances at the time
of the initial publication of the Notice of S s $8,017.11. Payment must be in made in the form of certified
funds.

NOV 14 2013

Date:

By: Huong Lam, Esq. of Alessi & Koenig LLC on behalf of Shadow Mountain Ranch Community Association
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Inst # 20150831-0001732

Fees: $21.00

N/C Fee: $0.00
08/31/2015 10:49:46 AM
Receipt #: 2540878

Requestor:
RECORDING COVER PAGE NATIONWIDE LEGAL
{Must be typed or printed clearly in BLACK ink only Recorded By: SHAWA Pgs: 5
and avoid printing in the 1" margins of document) DEBBIE CONWAY

CLARK COUNTY RECORDER
ApNg 163-30-312-007

(11 digit Assessor’s Parcel Number may be obtained at:
http://redrock.co.clark.nv.us/assrrealprop/ownr.aspx)

TITLE OF DOCUMENT
(DO NOT Abbreviate)

Notice of Lis Pendens

Document Title on cover page must appear EXACTLY as the first page of the document
to be recorded.

RECORDING REQUESTED BY:
Wright Finlay & Zak, LLP

Wright Finlay & Zak, LLP
7785 W. Sahara Ave. #200
Las Vegas, NV 89117

RETURN TO: Name

Address

City/State/Zip

MAIL TAX STATEMENT TO: (Applicable to documents transferring real property)

Name

Address

City/State/Zip

This page provides additional information required by NRS 111.312 Sections 1-2.
An additional recording fee of $1.00 will apply.
To print this document properly, do not use page scaling.
Using this cover page does not exclude the document from assessing a noncompliance fee.
PACommon'Forms & MNotices'Cover Page Template Feb2014
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Electronically Filed
08/27/2015 01:31:21 PM

LIS (2%“ i.M

ggﬂ:cf:' %aaT ?\?&1 El[]}lﬁz{} Esa. CLERK OF THE COURT
Paterno C. Jurani, Esqg.

MNevada Bar No. 8136

7785 W. Sahara Ave, Suite 200

Las Vegas, NV 89117

{702} 475-7964; Fax: (702) 946-1345

dnitz{@wrightlepal.net

piurani@wrightlegal.net

Attorneys for Defendant, Nationstar Morigage, LLC and Defendant/Counterclaimant/Third-
Party Defendant U.S. Bank, National Association, as Trustee for the Certificateholders of the
LXS 2006-4N Trust Fund, erroncously pled as U.S. Bank, N.A.

DISTRICT COURT
CLARK COUNTY, NEVADA

AILESS] & KOENIG, LLC, a Nevada limited Case No.: A-14-705563-C
liability company, Dept. No.: XX

Plaintiff,
Vs. NOTICE OF LIS PENDENS

STACY MOORE, an individual; MAGNOLIA
GOTERA, an individual; KRISTIN JORDAL,
AS TRUSTEE FOR THE JBWNOC
REVOCABLE LIVING TRUST, a trust; U.S.
BANK, N.A., a national banking association;
NATIONSTAR MORTGAGE, LLC, a foreign
limited liability company; REPUBLIC SILVER
STATE DISPOSAL INC., DBA REPUBLIC
SERVICES, a domestic govermmental entity;
DOE INDIVIDUALS 1 through X, inclusive;
and ROE CORPORATIONS XI through XX,
inclusive,

Defendants.
U.S. BANK, N A |

Counterclaimant,
vs.

ALESSI] & KOENIG, LLC, a Nevada limited
liability company,

Counter-Defendant,
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U.S. BANK, N.A.,
Third-Party Plaintiff,
Vs,
SFR INVESTMENTS POOL 1, LLC, a Nevada
limited liability company; INDIVIDUAL DOES|
Ithrou%'n X, inclusive; and ROE
CORPORATIONS I through X, inclusive,

Third-Party Defendants,

NOTICE OF LIS PENDENS
PLEASE TAKE NOTICE that Defendant/Counterclaimant/Third-Party Defendant U.S.

Bank, National Association, as Trustee for the Certificateholders of the LXS 2006-4N Trust
Fund, erroneously pled as U.8. Bank, N.A. (hereinafier, “U.S. Bank™ or “Counterclaimant™), by
and through its attorneys of record, Dana Jonathon Nitz, Esq., and Paterno C. Jurani, Esq. of the
law firm of Wright, Finlay & Zak, LLP, complains against Alessi & Koenig, LLC; SFR
Investments Pool 1, LLC; Does I through X; and Roe Corporations I through X, inclusive
(collectively, “Counter-Defendants™), in the above-entitled action concerning and affective real
property as described herein. U.S. Bank’s Counterclaim and Third-Party Complaint was filed on
August 18, 2015. The above-captioned matter is pending in the District Court, Clark County,
MNevada, located at 200 Lewis Ave., Las Vegas, Nevada.

This action, and the affirmative relief that U.S. Bank requests in its Counterclaim, affects
title to specific real property and the right to possession of specific real property situated in Clark
County, Nevada, commonly known as 5327 Marsh Butte Street, Las Vegas, Nevada 8914

(hereinafter “Property™), and more particularly described as:

Lot 7 in Block 1 of Final Map of Section 30 R2-60/70 No. 5, as shown by map thereof on
file in Book 102 of Plats, Page 28 in the Office of the County Recorder of Clark County,
Nevada.

and more particularly described as Clark County Assessor Parcel No. 163-30-312-007.
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In its Counterclaim, U.S. Bank has asked the Court to provide the following effirmative relief:

1.

For a declaration and determnination that U.S. Bank’s interest is secured against the

Property, and that U.S. Bank’s first Deed of Trust was not extinguished by the HOA

Sale;

For a declaration and determination that U.S. Bank’s interest is superior 1o the interest

of Defendants; and

For a declaration and determination that the HOA Sale was invalid to the extent it
purports to convey the Property free and clear to SFR Investments Pool 1, LLC.
DATED this z-& day of August, 2015.

WRIGHT, FINLAY & ZAK,LLP

FAe

Dana Jofathon Nitz, Esq.

Nevada Bar No. 0050

Paterno C. Jurani, Esq.

Nevada Bar No. 8136

7785 W. Sahara Ave, Suite 200

Las Vegas, NV 89117

(702) 475-7964; Fax: (702) 946-1345
dnitz(@wrightlepal.net
piurani@wrightiegal. net

Attorneys for Defendant, Nationstar Mortgage, LLC|
and Defendant/Counterclaimant/Third-Party
Defendant U.S. Bank, National Association, as
Trustee jor the Certificateholders af the LXS 2006-
4N Trust Fund, erroneousty pied as U.S. Bank, N.A.
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AFFIRMATION
Pursuant to N.R.S. 239B.030
The undersigned does hereby affirm that the preceding NOTICE OF LIS PENDENS
does not contain the social security number of any person.

DATED this Z¢ day of August, 2015.

WRIGHT, FINLAY & ZAK, LLP

o o

Dana Tonathon Ni 1z, Esq.
Nevada Bar No. 0050
Patemmo C. Jurani, Esq.
Nevada Bar No. 8136
7785 W. Sahara Ave, Suite 200
Las Vegas, NV 89117

©(702) 475-7964, Fax: (702) 946-1345
dnitz@wrightlegal.net
pjurani@wrightlegal.net
Attorneys for Defendant, Nationstar Mortgage, LLC]
and Defendant/Counterclaimani/Third-Party
Defendant U.S. Bank, National Association, as
Trustee for the Certificateholders of the LXS 2006-
4N Trust Fund, erroneously pled as U.S. Bank, N.A.
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7625 DEAN MARTIN DRIVE, SUITE 110
LAS VEGAS, NEVADA 89139
(702) 485-3300 FAX (702) 485-3301

KIM GILBERT EBRON

10
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12
13
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15
16
17
18
19
20
21
22
23
24
25
26
27
28

DECLARATION OF CHRISTOPHER HARDIN IN SUPPORT OF SFR INVESTMENTS
POOL 1, LLC’S MOTION FOR SUMMARY JUDGMENT

I, Christopher Hardin, declare that,

1. Tam over the age of eighteen years old and competent to testify.

2. T am aresident of Clark County, Nevada.

3. Unless otherwise stated, I have personal knowledge of the facts set forth in this
declaration, and for those facts stated on information and belief, I believe them to be true.

4. T am the manager at SFR Investments Pool 1, LLC (“SFR”).

5. SFR maintains records related to real property located at 5327 Marsh Butte Street, Las
Vegas, Nevada 89148 (the “Property”). As manager, | am familiar with the type of records
maintained by SFR. I have personal knowledge of SFR’s procedure for obtaining and keeping
these records, which are kept and maintained in the ordinary course of SFR’s business.

6. I make this declaration in support of SFR’s Motion for Summary Judgment.

7. As part of my duties for SFR, I attended auctions and bid on real property.

8. T attended the Association sale of the subject Property on January 8, 2014. At the sale, I
placed the winning bid of $59,000. I paid $60,536.80 to Alessi, which included the bid amount,
transfer tax and recording fee. A true and correct copy of the cashier’s check is attached hereto
as Exhibit B-1.

9. After the auction, SFR received a Trustee’s Deed Upon Sale. A true and correct copy of
the Trustee’s Deed Upon Sale is attached hereto as Exhibit B-2.

10. Neither I nor SFR has any reason to doubt the recitals in the Trustee’s Deed Upon Sale.

11. If there were any issues with delinquency or noticing, none of these were communicated
to SFR before the sale.

12. Based on my research, there was no lis pendens or release of the superpriority portion of
the Association’s lien recorded against the Property before SFR purchased the Property.

13. Neither SFR nor I have any relationship or interest in the Association, other than owning

property within the Association.
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HOWARD KIM & ASSOCIATES
1055 WHITNEY RANCH DRIVE, SUITE 110

HENDERSON, NEVADA 89014

(702) 485-3300 FAX (702) 485-3301
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14. Neither SFR nor I have any relationship with or interest in Alessi, outside of my
attending auctions, bidding and, occasionally, purchasing properties at these publicly held
auctions, or having purchased some reverted properties through arm’s-length transactions.

I declare under penalty of perjury that the foregoing is true and correct.

DATED June 28, 2018.

/s/ Christopher Hardin
Christopher Hardin
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PURPOSE/REMITTER:

05bank =  CASHIER'S CHECK  no. 8354504175 ..

929
DATE: JANUARY 09, 2014

PAY SIXTY THOUSAND FIVE HUNDRED THIRTY SIX DOLLARS AND 80 CENTS

$ 60,536.80

TO THE
ORDER OF: ALESSI & KOENIG

Location: 8354 West Flamingo NON NEGOTIABLE

1.8, Bank National Association AUTHORIZED SIGNATURE

5ERA36

HARLAND CLARKE 20745 (0310) 12418100



Ex. B-2

EXHIBIT B-2

JJJJJJJ



Inst #: 201401130001460
Feea: $17.00 N/C Fee: $0.00
RPTT: $1519.80 Ex: #
01/13/2014 01:10:44 PM
Receipt #: 1889988
Requester:

ALESSI & KOENIG, LLC

Wheri recorded mail to and Recorded By: SUO Pga: 2

Mail Tax Statements to: DEBBIE CONWAY

SFR Investmenis Pool 1, LLC CLARK COUNTY RECORDER
5030 Parasdise Road, B-214
Las Vegas, NV 89119

A P.N. No.163-30-312-007 TS No. 6601
TRUSTEE'S DEED UPON SALE

The Grantee (Buyer) herein was: SFR Investments Pool 1, LLC

The Foreclosing Beneficiary herein was: Shadow Mountain Ranch Community Association
The amount of unpaid debt together with costs: $8,499.11

The amount paid by the Grantee (Buyer) at the Trustee's Sale: $59,000,00

The Documentary Transfer Tax: $1,519.80

Property address: 5327 MARSH BUTTE ST, LAS YVEGAS, NV 89148-4669

Said property isin [ ] unincorporated area: City of LAS VEGAS

Trustor (Former Owner that was foreclosed on): STACY MOORE

Alessi & Koenig, LLC (herein called Trustce), as the duly appointed Trustee under that certain Notice of
Delinguent Assessment Lien, recorded September 11, 2012 as instrument number 0002023, in Clark County,
does hereby grant, without warranty expressed or implied to: SFR Investments Pool 1, LLC {Grantee), all its
right, title and interest in the property legally described as: SECTION 30 R2-60 70 #5 LOT 7 BLOCK 1, as per
map recorded in Book 102, Pages 28 as shown in the Office of the County Recorder of Clark County Nevada.

TRUSTEE STATES THAT:

This conveyance is made pursuant to the powers conferred upon Trustee by NRS 116 et seq., and that certain
Notice of Delinquent Assessment Lien, described herein, Default occurred as set forth in a Notice of Default
and Election to 8ell which was recorded in the office of the recorder of said county. All requirements of law
regarding the mailing of copies of notices and the posting and publication of the copies of the Notice of Sale
have been complied with. Said property was sold by said Trustee at public auction on January 8, 2014 at the
place indicated on the Notice of Trustee’s Sale.

Huong Lam, Esq.
Signature of AUTHORIZED AGENT for Alessi & Koenig, Lle.

State of Nevada )l
County of Clark )

SUBSCRIBED and SWORN before mc________'_J_fe_"N 1 3.2014 by Huon

. Lé’éi “:.
WITNESS my hand and official seal, / _{L
o
A . A

(Seal) NOTARY PUBLIC (Signature)
HEIDI A, HAGEN

i) STATE OF MEVADA - COUNTY OF CLARK
MY APPOINTMEHT EXP. MAY 1T, 2017
No: 13-10822-1

JA_0698




STATE OF NEVADA
DECLARATION OF VALUL

1. Assessor Parcel Number(s)

a. 163-30-312-007

:LF}G'

2. Type of Properly:

a. Vacant Land b. Single Fam. Res, FOR RECORDERS CPTIONAL USE ONLY
e.l | Condo/Twnhse d. | 2-4 Plex Book Page:

e.] | Apt Bidg £ | CommVindil Date of Recording: e -
el | Agricultural hJ | Mobile Home Notes:

Other
3.a. Total Value/Sales Price of Property $ 59,000.00 i

b. Deed in Lieu of Foreclosure Only (value of property )

¢. Transfer Tax Value: $ 297,577.00
d. Real Property Transfer Tax Due $1,519.80

4, If Exempfion Claimed:
a. Transfer Tax Exemption per NRS 375,090, Section
b. Explain Reason for Exemption:

5. Partial Inferest: Percentage being transferred: 100 %

The undersigned declares and acknowledges, under penalty of perjury, pursuant to NRS 375.060

and NRS 375.110, that the information provided is correct to the best of their information and belief,
and can be supported by documentation if called upon to substantiate the information provided herein,
Furthermore, the partics agree that disallowance of any claimed exemption, or other determination of
additional tax due, may resull in a penalty of 10% of the tax due plus interest at 1% per month. Pursuant

to NRS 375.030, the Buyer an ler shall be jointly and severally liable for any additional amount owed,
Signature i Capacity: Grantor

Signature Capacity:

SELLER (GRANTOR) INFORMATION BUYER (GRANTEE) INFORMATION
(REQUIRED) {(REQUIRED)

Print Name: Alessi & Koenig, LLC Print Name: SFR Invesiments Pool 1, LLC

Address:9500 W. Flamingo Rd., Ste. 205 Address: 5030 Parasdise Road, B-214

City: Las Vegas o City: Las Vegas o

State: NV  Zip: 89147 State: NV Zip:88119

COMPANY/PERSON REQUESTING RECORDING (Required if not seller o1 buyer)

Print Naine: Alessi & Koenig, LLC Escrow # N/A Foreclosure

Address: 9500 W. Flamingo Rd., Ste. 205

City: Las Vegas State:NV Zip: 89147

AS A PUBLIC RECORD THIS FORM MAY BE RECORDED/MICROFILMED
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AKERMAN LLP

1635 VILLAGE CENTER CIRCLE, SUITE 200

LAS VEGAS, NEVADA 89134
TEL.: (702) 634-5000 — FAX: (702) 380-8572
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Electronically Filed
7/2/2018 10:49 AM
Steven D. Grierson

CLERK OF THE COUE !!I
JMSJ &ZA—A

MELANIE D. MORGAN, ESQ.
Nevada Bar No. 8215

DONNA M. WITTIG, ESQ.

Nevada Bar No. 11015

AKERMAN LLP

1635 Village Center Circle, Suite 200
Las Vegas, Nevada 89134
Telephone: (702) 634-5000
Facsimile:  (702) 380-8572
Email: melanie.morgan@akerman.com
Email: donna.wittig@akerman.com

Attorneys for Defendant, Nationstar Mortgage, LLC and Defendant/Counterclaimant/Third-Party
Defendant U.S. Bank, National Association, as Trustee for the Certificateholders of the LXS 2006-
4N Trust Fund, erroneously pled as U.S. Bank, N.A.

EIGHTH JUDICIAL DISTRICT COURT

CLARK COUNTY, NEVADA
ALESSI & KOENIG, LLC, a Nevada limited Case No.: A-14-705563-C
liability company,
Dept.: XVII
Plaintiff,
U.S. BANK, N.A. AS TRUSTEE FOR THE
VS. CERTIFICATEHOLDERS OF THE LXS
2006-4N TRUST FUND's JOINDER TO
STACY MOORE, an individual, MAGNOLIA NATIONSTAR MORTGAGE LLC'S
GOTERA, an individual; KRISTEN JORDAL, MOTION FOR SUMMARY JUDGMENT
AS TRUSTEE FOR THE JBWNO
REVOCABLE LIVING TRUST; U.S. BANK,
N.A.; NATIONSTAR MORTGAGE, LLC;
REPUBLIC SILVER STATE DISPOSAL, INC.,
et al.;
Defendants.
U.S. BANK.,, N.A.,,
Counterclaimant,
VS.
ALESSI & KOENIG, LLC, a Nevada limited
liability company,
Counter-Defendant.
U.S. BANK, N.A.
Third-Party Plaintiff,
VS.
SFR INVESTMENTS POOL 1, LLC, a Nevada
limited liability company, et al.
Third-Party Defendants.
o
JA_0701
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AKERMAN LLP

1635 VILLAGE CENTER CIRCLE, SUITE 200

LAS VEGAS, NEVADA 89134
TEL.: (702) 634-5000 — FAX: (702) 380-8572
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Defendant/Counterclaimant/Third-Party Defendant U.S. Bank, National Association, as
Trustee for the Certificateholders of the LXS 2006-4N Trust Fund, erroneously pled as U.S. Bank,
N.A. (U.S. Bank), submits its notice of joinder to Nationstar Mortgage LLC's (Nationstar) motion
for summary judgment, filed June 29, 2018.

U.S. Bank herein adopts the arguments and legal authority set forth in the aforementioned
Motion for Summary Judgment as though fully set forth herein. Nationstar is servicer for U.S. Bank,
and all arguments made by Nationstar equally apply to U.S. Bank.

DATED lJuly 2, 2018.

AKERMAN LLP

/s/ Donna M. Wittig

MELANIE D. MORGAN, ESQ.
Nevada Bar No. 8215
DONNA M. WITTIG, ESQ.
Nevada Bar No. 11015
1635 Village Center Circle, Suite 200
Las Vegas, Nevada 89134
Attorneys for Defendant, Nationstar Mortgage,
LLC and Defendant/Counterclaimant/Third-Party
Defendant U.S. Bank, National Association, as
Trustee for the Certificateholders of the LXS 2006-
4N Trust Fund, erroneously pled as U.S. Bank,
N.A.

43782606;1
45664641°1
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AKERMAN LLP

1635 VILLAGE CENTER CIRCLE, SUITE 200

LAS VEGAS, NEVADA 89134
TEL.: (702) 634-5000 — FAX: (702) 380-8572
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that I am an employee of AKERMAN LLP, and that on this 2nd day of
July, 2018, T caused to be served a true and correct copy of the foregoing U.S. BANK, N.A. AS
TRUSTEE FOR THE CERTIFICATEHOLDERS OF THE LXS 2006-4N TRUST FUND's
JOINDER TO NATIONSTAR MORTGAGE LLC'S MOTION FOR SUMMARY
JUDGMENT, in the following manner:

(ELECTRONIC SERVICE) Pursuant to Administrative Order 14-2, the above-referenced
document was electronically filed on the date hereof and served through the Notice of Electronic
Filing automatically generated by the Court's facilities to those parties listed on the Court's Master

Service List as follows:

KiM GILBERT EBRON

Diana S. Ebron diana@kgelegal.com

KGE E-Service List eservice@kgelegal.com
KGE Legal Staff staff@kgelegal.com
Michael L. Sturm mike@kgelegal.com
E-Service for Kim Gilbert Ebron eservice@kgelegal.com
Tomas Valerio staff@kgelegal.com
GERRARD COX & LARSEN

Douglas D. Gerrard, Esq. dgerrard@gerrard-cox.com
Fredrick J. Biedermann, Esq. fbiedermann@gerrard-cox.com
Kaytlyn Johnson kjohnson@gerrard-cox.com
Esther Medellin emedellin@gerrard-cox.com
ALESSI & KOENIG

A&K eserve eserve@alessikoenig.com

WRIGHT FINLAY & ZAK, LLP
Sarah Greenberg Davis sgreenberg@wrightlegal.net

/s/ Patricia Larsen
An employee of AKERMAN LLP

437826061
45664641°1
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GERRARD, COX & LARSEN

2450 St. Rose Parkway, Suite 200

Henderson, NV 89074
0:(702)796-4000 F:(702)796-47848

10
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OPPS

Douglas D. Gerrard, Esq.

Nevada Bar No. 4613
dgerrard@gerrard-cox.com
Fredrick J. Biedermann, Esq.
Nevada Bar No. 11918
fbiedermann@gerrard-cox.com
GERRARD COX LARSEN

2450 Saint Rose Parkway, Suite 200

Henderson, Nevada 89074
(702) 796-4000

Darren T. Brenner, Esq.

Nevada Bar No. 8386

Donna Wittig, Esq.

Nevada Bar No. 11015

AKERMAN LLP

1635 Village Center Circle, Suite 200
Las Vegas, Nevada 89134

Telephone: (702) 634-5000
Facsimile:  (702) 380-8572

Email: darren.brenner(@akerman.com
Email: donna.wittig@akerman.com
Attorneys for Defendant Nationstar Mortgage, LLC

Electronically Filed
7/19/2018 6:48 PM
Steven D. Grierson

CLER? OF THE COUE !!I

DISTRICT COURT
CLARK COUNTY, NEVADA
ALESSI & KOENIG, LLC, Case No.: A-14-705563-C
Pl aintiff, Dept . XVII
V.
STACY MOORE, an individual; MAGNOLIA OPPOSITION TO SFR INVESTMENTS
GOTERA, an individual; KRISTIN JORDAL, POOL 1, LLC’S MOTION FOR
AS TRUSTEE FOR THE JBWNO SUMMARY JUDGMENT
REVOCABLE LIVING TRUST, a trust; U.S.
BANK, N.A., a national banking association;
NATIONSTAR MORTGAGE, LLC, a foreign
limited liability company; REPUBLIC SILVER
STATE DISPOSAL, INC., DBA REPUBLIC
SERVICES, a domestic government entity; DOE
INDIVIDUALS I through X, inclusive; and ROE
CORPORATIONS XI through XX inclusive.
Defendants.
Page 1 of 18
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GERRARD, COX & LARSEN

2450 St. Rose Parkway, Suite 200

Henderson, NV 89074
0:(702)796-4000 F:(702)796-47848
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U.S. BANK, N.A.,
Counterclaimant,
VS.

ALESSI & KOENIG, LLC, a Nevada limited
liability company,
Counter-Defendant.

U.S. BANK, N.A,,

Third Party Plaintiff,
V.
SFR INVESTMENTS POOL 1, LLC, a Nevada
limited liability company; INDIVIDUAL DOES
I through X, inclusive; and ROE
CORPORATIONS I through X, inclusive.

Third Party Defendants.

SFR INVESTMENTS POOL 1, LLC, a
Nevada limited liability company,

Third Party Counterclaimant/Cross-claimant,
Vs.

U.S. BANK, N.A.; NATIONSTAR
MORTGAGE, LLC, a foreign limited liability
company; KRISTIN JORDAL, AS TRUSTEE
FOR THE JBWNO REVOCABLE LIVING
TRUST, a trust; STACY MOORE, an
individual; and MAGNOLIA GOTERA, an
individual,

Counter-Defendant/Cross-Defendants.

OPPOSITION TO SFR INVESTMENTS POOL 1, LLC’S
MOTION FOR SUMMARY JUDGMENT

COMES NOW, Defendant / Cross-Defendant, NATIONSTAR MORTGAGE, LLC

(“Nationstar” or “Defendant”), by and through its attorneys, GERRARD COX LARSEN and
AKERMAN, LLP, and hereby files this hereby files this Opposition to SFR Investments Pool 1,
LLC’s Motion for Summary Judgment (the “Opposition”). This Opposition is made and based upon
the pleadings and papers on file, the exhibits, Points and Authorities attached hereto, the

/17

/17

/17
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GERRARD, COX & LARSEN

2450 St. Rose Parkway, Suite 200

Henderson, NV 89074
0:(702)796-4000 F:(702)796-47848
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Declarations submitted herewith, and any oral argument the Court may entertain at the time of the
hearing.

Dated this 19" day of July, 2018. GERRARD COX LARSEN

/s/ Fredrick J. Biedermann, Esq.
Douglas D. Gerrard, Esq.

Nevada Bar No. 4613

Fredrick J. Biedermann, Esq.
Nevada Bar No. 11918

2450 Saint Rose Pkwy., Suite 200
Henderson, Nevada 89074

AKERMAN LLP

/s/ Donna Wittig, Esq.

Darren T. Brenner, Esq.

Nevada Bar No. 8386

Donna Wittig, Esq.

Nevada Bar No. 11015

1635 Village Center Circle, Suite 200

Las Vegas, Nevada 89134

Attorneys for Defendant Nationstar Mortgage,
LLC

MEMORANDUM OF POINTS AND AUTHORITIES

I
INTRODUCTION

SFR Investments Pool 1, LLC's (“SFR”) Motion for Summary Judgment should be denied
for the following reasons:

First, BAC Home Loan Servicing, LP (“BAC”), Nationstar’s predecessor-in-interest to the
deed of trust (“Deed of Trust”), made an offer to satisfy the super-priority portion of the HOA’s lien
prior to the HOA’s foreclosure sale (“Tender”), rendering the HOA’s sale subject to the Deed of
Trust. As more fully explained below, the Nevada Supreme Court made it clear in SFR Investments
that a senior mortgagee can tender the super-priority amount of an HOA’s lien prior to an HOA
foreclosure sale and, thus, maintain the priority of its deed of trust. See SFR Investments Pool I,
LLC v. U.S. Bank, N.A., 334 P.3d 408, 418 (Nev. 2014). Therefore, through its foreclosure, the
HOA could only convey an interest in Property subordinate to the senior Deed of Trust. Because
the SFR’s property interest is junior to the senior Deed of Trust, SFR’s claims for quiet title and

declaratory relief necessarily fail.
Page 3 of 18
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GERRARD, COX & LARSEN

2450 St. Rose Parkway, Suite 200

Henderson, NV 89074
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Second, the HOA'’s foreclosure sale SFR was commercially unreasonable and is therefore
void. It is undisputed the Property had a fair market value of $305,000.00, but sold at the HOA
foreclosure sale for only $59,000.00, or 19.2% of its fair market value. As recently confirmed by
the Nevada Supreme Court in Shadow Wood Homeowners Ass’n, Inc. v. New York Cmty. Bancorp,
Inc., 132 Nev. Adv. Rep. 5, 366 P.3d 1105 (2016), a sale for less than 20% of the property’s fair
market value is grossly inadequate and per se commercially unreasonable, especially when coupled
with the blatant unfairness of proceeding with the foreclosure sale after BAC had tender payment
for the full nine months of assessments and thus satisfied the super-priority portion of the HOA’s
lien prior to the HOA’s foreclosure sale. Furthermore, after HOA rejected BAC’s tender, the HOA
improperly released its lien and then rerecorded its lien with the same delinquent assessments, late
fees and other costs, which was a blatant and improper attempt to preserve its super-priority status.
These irregularities rendered the HOA Sale commercially unreasonable and requires that the sale be

set aside.

Third, the SFR’s claims are contingent upon being cloaked in the folds of a bona fide
purchaser for value (“BFP”). As more fully set forth below, SFR, who has the burden of
establishing that it is a BFP,' cannot establish any facts to claim that it was a BFP because it had
BAC’s competing and superior interest in the Property. For each of these reasons, SFR’s quiet title
and declaratory judgment claims fail as a matter of law and summary judgment should be entered in
favor of Nationstar and denied as to SFR.

II.
STATEMENT OF UNDISPUTED FACTS

As the facts underlying Plaintiff's Motion for Summary Judgment have been set forth in full
in prior filings with the Court, which are incorporated herein, the following chronology is provided
for context.

11/21/2005  Grant, Bargain, Sale Deed recorded in favor of Magnolia Gotera.?

' - Freedom Mortgage Corporation v. Trovare Homeowners Association, 2:11-CV-01403-MMD-GWF (D.
Nev. 2014), citing, Berge v. Fredericks, 591 P.3d 246, 248 (Nev. 1979).

? - GBSD recorded on November 21, 2005 as Instrument No. 20051121-0005566, in the Official Records of
Clark County, Nevada is attached to Nationstar’s Mot. App.as Ex. "A"
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11/21/2005  Deed of Trust ($508,250.00) recorded in favor of Countrywide Home Loans,
Inc. as Lender and CTC Real Estate Services as trustee.”

05/07/2008  Shadow Mountain Ranch Homeowners Association ("Shadow Mountain" or
the "HOA"), though Alessi & Koenig, LLC ("Alessi" or the "HOA Trustee"),
recorded a Notice Delinquent Assessment Lien (the "1* HOA Lien").*

07/01/2010  Shadow Mountain, through the HOA Trustee, recorded a Notice of Default
and Election to Sell under the HOA Lien ($3,140.00) ("HOA NOD").’

09/01/2010  Rock K. Jung, Esq. of Miles Bauer Bergstrom & Winters sends letter on
behalf of BAC to the HOA and HOA Trustee offering to tender the full super-
priority portion of the HOA’s lien.°

09/08/2010  Alessi responds to Miles Bauer’s letter with a payoff statement indicating that
NRS 116.3116 limits the HOA’s superpriority lien to nine months of
assessments.’

09/28/2010  Miles Bauer delivered a check for $207.00 to Alessi, representing 9 months
of assessments at $23.00 per month. Alessi rejected the tender.®

11/30/2010  Shadow Mountain, through the HOA Trustee, recorded a Release of
Delinquent Assessment Lien ("Lien Release™).” The approximate lien amount

on the date of the Lien Release was $2,545.00.'°

3 _ Deed of Trust recorded on November 21, 2005 as Instrument No. 20051121-0005569, in the Official
Records of Clark County, Nevada is attached to Nationstar’s Mot. App. as Ex. "B"'.

- The 1 HOA Lien recorded on May 7, 2008 as Instrument No. 20080507-0001378 in the Official Records
of Clark County, Nevada is attached to Nationstar’s Mot. App. as Ex. "C".

> - The HOA NOD recorded on July 1, 2010 as Instrument No. 20100701-0000190 in the Official Records of
Clark County, Nevada is attached to Nationstar’s Mot. App. as Ex. "D".

6 - Miles Bauer Affidavit and Miles Bauer Letter dated September 2, 2010 is attached to Nationstar’s Mot.
App. as Exs. “E” and "E-1", respectively.

7~ Alessi’s Letter dated September 8, 2010 is attached to Nationstar’s Mot. App. as Ex. "E-4".

¥ _ See Shadow Mountain’s Ledger attached to Nationstar’s Motion Appendix as Exhibit “E-2” and the
tendered check as Exhibit “E-3”. See also Miles Bauer Affidavit attached as Exhibit “E” and “E-5”.

’ - The Lien Release recorded in the Official Records of Clark County, Nevada as Instrument No. 20101130-
0003315 is attached to Nationstar’s Mot. App. ) Exhgbil; "g".
age S of 1
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08/27/2013  Shadow Mountain, through the HOA Trustee, recorded a Notice of Trustee’s
Sale ($5,757.00), ("HOA NOS")."!

05/27/2011  Gotera transferred her interest in the Property to JBNWO Revocable Living
Trust. 2

05/27/2011  Kiristin Jordal, acting as Trustee of the JBNWO Revocable Living Trust
transferred the Property to Stacy Moore. 13

11/02/2011  Assignment of Deed of Trust recorded in favor of U.S. BANK, National
Association, as Trustee for the Certificateholders of the LXS 2006-4N Trust
Fund (“US Bank”)."

09/11/2012  Shadow Mountain Ranch Homeowners Association ("Shadow Mountain" or
the "HOA"), though Alessi & Koenig, LLC ("Alessi" or the "HOA Trustee"),
recorded a Second Notice Delinquent Assessment Lien (the "2"* HOA Lien")
which stated a balance of $6,448.00 which included the balance of the lien
from Gotera ($2,730.00)."

07/05/2013  Shadow Mountain, through the HOA Trustee, recorded a Second Notice of
Default and Election to Sell under the HOA Lien (86,631.41) (the “2"* HOA
NOD").'¢

' See Shadow Mountain HOA Ledger attached to Nationstar’s Mot. App. as Exhibit “G”.

"'~ The HOA NOS recorded on January 26, 2011 as Instrument No. 20110126-0002852 in the Official
Records of Clark County, Nevada is attached to Nationstar’s Mot. App. as Ex. "H".

12 _ Grant Deed recorded in the Official Records of Clark County, Nevada, as Inst. No. 20110527-0004010
and attached to Nationstar’s Mot. App. as Exhibit “I”.

13 _ Grant Deed recorded in the Official Records of Clark County, Nevada, as Inst. No. 20110527-0004011
and attached to Nationstar’s Mot. App. as Exhibit “J”.

1. Assignment Deed of Trust recorded as Instrument No. 20111101-0000754 in the Official Records of Clark
County, Nevada is attached to Nationstar’s Mot. App. as Ex. "K"".

"* - The 2" HOA Lien recorded on September 11, 2012 as Instrument No. 20120911-0002023 in the Official
Records of Clark County, Nevada is attached to Nationstar’s Mot. App. as Ex. "L". See also Ex. “G” and
“M’,.

'®_ The 2" HOA NOD recorded on July 5, 2013 as Instrument No. 20130705-0000950 in the Official
Records of Clark County, Nevada is attached to Nationstar’s Mot. App. as Ex. "N"'.
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10/01/2013  Assignment of Deed of Trust recorded in favor of Nationstar Mortgage, LLC
as servicer."’
12/10/2013 ~ Shadow Mountain, through the HOA Trustee, recorded a Second Notice of
Trustee’s Sale ($8,017.11), ("2"* HOA NOS").'
01/08/2014  Shadow Mountain, through the HOA Trustee, sold the Property at a
foreclosure sale to SFR Investments Pool 1, LLC for $59,000.00. 19
01/08/2014  Retrospective market value appraisal by R. Scott Dugan, SRA appraised the
Property for $306,000.00 at the time of the HOA's foreclosure sale.*’
I11.
LEGAL STANDARD

Summary judgment is proper when there are no genuine issues of material fact and the
movant is entitled to judgment as a matter of law. NRCP 56(c¢); see also Wood v. Safeway, Inc., 121
Nev. 724, 730, 121 P.3d 1026, 1030 (2005). After the movant has carried its burden to identify
issues where there is no genuine issue of material fact, the non-moving party must “set forth specific
facts demonstrating the existence of a genuine issue for trial or have summary judgment entered
against him.” Wood, 121 Nev. at 732. Summary judgment is particularly appropriate where issues
of law are controlling and dispositive of the case. American Fence, Inc. v. Wham, 95 Nev. 788, 792,

603 P.2d 274, 277 (1979).

“Summary judgment is appropriate if, when viewed in the light most favorable to the
nonmoving party, the record reveals there are no genuine issues of material fact and the moving

party is entitled to judgment as a matter of law.” DTJ Design, Inc. v. First Republic Bank, 130 Nev.

"7 Assignment Deed of Trust recorded as Instrument No. 20131001-0002401 in the Official Records of
Clark County, Nevada is attached to Nationstar’s Mot. App. as Ex. "O".

'5_ The 2™ HOA NOS recorded on December 10, 2013 as Instrument No. 20131210-0001308 in the Official
Records of Clark County, Nevada is attached to Nationstar’s Mot. App. as Ex. "P"'.

" - TDUS recorded on January 13, 2014 as Instrument No. 20140113-0001460 in the Official Records of
Clark County, Nevada is attached to Nationstar’s Mot. App. as Ex. "Q".

%0 _ Declaration of R. Scott Dugan, SRA and Mr. Dugan's Appraisal Report are attached to Nationstar’s Mot.
App.. as Exs. "R" and “R-1”.
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Adv. Op. 5, 318 P.3d 709, 710 (2014) (citing Pegasus v. Reno Newspapers, Inc., 118 Nev. 706, 713,
57 P.3d 82, 87 (2002)). The plain language of Rule 56(c) “mandates the entry of summary
judgment, after adequate time for discovery and upon motion, against a party who fails to make a
showing sufficient to establish the existence of an element essential to that party’s case, and on
which that party will bear the burden of proof at trial.” Celotex Corp. v. Catrett, 477 U.S. 317, 323,
106 S. Ct. 2548, 2552 (1986) (adopted by Wood v. Safeway, Inc., 121 Nev. 724, 731, 121 P.3d 1026,
1031 (2005)). In such a situation, there can be “no genuine issue as to any material fact” because a
complete failure of proof concerning an essential element of the nonmoving party’s case necessarily
renders all other facts immaterial. Id.

While the party moving for summary judgment must make the initial showing that no genuine
issue of material fact exists, where, as here, the non-moving party will bear the burden of persuasion
at trial, the party moving for summary judgment need only: “(1) submit evidence that negates an
essential element of the nonmoving party’s claim, or (2) ‘point out ... that there is an absence of
evidence to support the nonmoving party’s case.”” Francis v. Wynn Las Vegas, LLC, 127 Nev. Adv.
Op. 60, 262 P.3d 705, 714 (2011). Once this showing is met, summary judgment must be granted
unless “the nonmoving party [can] transcend the pleadings and, by affidavit or other admissible
evidence, introduce specific facts that show a genuine issue of material fact.” Cuzze v. Univ. &
Cmty. Coll. Sys. of Nevada, 123 Nev. 598, 603, 172 P.3d 131, 134 (2007).

Based on the arguments set forth herein, SFR has failed to meet its burden of persuasion by
showing there are “no genuine issues of material fact”. Accordingly, this Court should deny SFR’s
Motion for Summary Judgment.

IVv.
LEGAL ARGUMENT

A. RECITALS IN THE FORECLOSURE DEED ARE NOT CONCLUSIVE PROOF
THAT HOA FORECLOSURE SALE WAS PROPERLY NOTICED

SFR argues that it is entitled to summary judgment on the ground that recitals in the
foreclosure are conclusive proof of sufficient pre-sale notice and that the foreclosure deed and sale

are presumed valid. SFR’s MSJ, at 7. However, SFR’s position that deed recitals have conclusive

force was unambiguously rejected by the I;I)eva%a fSil reme Court in Shadow Wood, 366 P.3d at
age 8 o
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1110-1112. In Shadow Wood, the court held, as a matter of law, deed recitals under NRS 116.3116
cannot be conclusive as to the facts of whether statutory requirements were met. Id. The
foreclosure deed in Shadow Wood contained a recital substantially identical to the recital in this
case. Yet, the Shadow Wood court concluded that the mere fact that an HOA's foreclosure deed
contains the "conclusive recitals" of NRS 116.31166 did not preclude a challenge to the HOA
trustee's foreclosure. /d.
According to SFR’s logic, an HOA could fail to record any of the three notices the HOA

Lien Statute requires, falsely recite that they did in fact record the notices, and the court would be
forced to hold that notice of the HOA foreclosure was properly given, even if the opposing party
produced irrefutable evidence that proved the recitals were false. And there is no limiting principle
to SFR’s position; a dishonest HOA could collude with a dishonest purchaser to sell property
without any proper announcement to the current owner or other security holders and still take title to
the property free and clear under the aegis of a patently false, yet "irrefutable" recitation. The
Nevada Legislature could not have possibly intended such unjust consequences. As such, SFR is not

entitled the presumptions of a properly conducted foreclosure sale that it claims.

B. THE TENDER BY THE HOMEOWNER REDEEMED THE PRIORITY OF THE
DEED OF TRUST

1. Nationstar’s Predecessor In Interest Tendered The Full Superpriority Lien Amount
To The HOA

Under NRS 116.3116, the HOA’s lien is split into two pieces: one with super-priority over a
first deed of trust, and another which is subordinate to a first deed of trust. See NRS 116.3116(2).
As explained by the Nevada Supreme Court: “The superpriority piece, consisting of the last nine
months of unpaid HOA dues and maintenance and nuisance-abatement charges, is ‘prior to’ a first
deed of trust.” SFR Investments Pool 1, LLC v. U.S. Bank, N.A., 334 P.3d 408, 411 (2014)
(emphasis added). See also Horizon at Seven Hills Homeowners Association v. Tkon Holdings, LLC,
373 P.3d 66, 72 (Nev. 2016) (The actual super-priority amount “is limited to an amount equal to the
common expense assessments due during the nine months before foreclosure.”)
/17

/17
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The Nevada Supreme Court has explained that:

A valid tender of a mortgage lien invalidates a foreclosure sale on that lien, because
the sale purports to extinguish the tenderer’s interest in the property. Thus when a
valid tender satisfies the superpriority portion of the HOA’s assessment lien, a
foreclosure sale for the entire lien results in a void sale, as only part of the lien
remains in default.

Bank of America, et al. v. Ferrell Street Trust, Case No. 70299 at *3 (Nev. April 27, 2018)
(unpublished order). In Ferrell Street the Supreme Court based its finding, that the super-priority
portion of an HOA lien could be redeemed separate from the rest of the HOA lien, on “the purpose
behind the unconventional HOA split-lien scheme, prompt and efficient payment of the HOA’s
assessment fees on defaulted properties. Id. at *2-*3. In order for that purpose to be achieved it is
necessary that once sufficient funds have been received by the HOA or the homeowner, the HOA
lien be considered redeemed. See, Saticoy Bay LLC Series 2141 Golden Hill v. JPMorgan Chase
Bank, No. 71246, 2017 WL 6597154 (Dec. 22, 2017) (finding that tender by the homeowner has
the same effect as tender by a bank). While the HOA Trustee unjustifiably rejected BAC’s super-
priority payment, that payment still discharged the super-priority lien under the tender doctrine.

On September 2, 2010, Rock K. Jung, Esq. of the law firm Miles, Bauer, Bergstrom &
Winters, LLP wrote on behalf of MERS as nominee for BAC Home Loans Servicing, LP, fka
Countrywide Home Loans, Inc. (“BAC”) to the HOA’s trustee prior to the foreclosure sale and
tendered a check in the amount of $207.00 which represented the statutory super-priority amount of
the HOA’s lien at $23.00 per month for months. See Nationstar’s Mot. App. at Exhibit “E-3”. The
letter enclosing the check stated the payment was intended to satisfy only the super-priority lien,
stating the check was meant to “fulfill [BAC]’s obligations as Ist lienholder[.]” Id. Alessi &
Koenig, LLC (“Alessi”), the HOA Trustee, rejected the tendered check. See Nationstar’s Mot. App.
at Exhibit “E-4” and “E-5”. The HOA Trustee’s rejection of BAC’s check was unjustified given
that the tendered amount of $207.00 was sufficient to discharge the super-priority lien, despite the
HOA Trustee’s policy of rejecting partial payments to the entire lien. Thus, the Deed of Trust was
not extinguished by the HOA’s sale because of BAC’s tendered check for the exact amount of the

HOA’s super-priority lien preserved the Deed of Trust.
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2. BAC’s Tendered Was Sufficient And Not Conditional

The term “tender” means “an offer of payment that is coupled either with no conditions or
only with conditions upon which the tendering party has a right to insist.” Fresk v. Kraemer, 99 P.3d
282, 286-87 (Or. 2004); see also 74 Am.Jur.2d Tender § 22 (2014). Two important points come
from this general rule: (1) an offer of payment is sufficient—actual payment is not even required;
and (2) conditions are allowed, if the tendering party has the right to insist to such conditions. As
explained in Guthrie, “[t]he failure of the agent to count out the cash or to present a cashier’s check
in the actual amount does not destroy the tender. We have held that when a party, able and willing
to do so, offers to pay another a sum of money and is told that it will not be accepted, the offer is a
tender without the money being produced.” Guthrie v. Curnutt, 417 F.2d 764, 765-66 (10th Cir.
1969). Nevada law is in accord.

A tender is not rendered ineffective by the tendering party’s demand for matters to which it
is entitled. “[The definition of tender] is more precisely stated as an offer of payment that is coupled
either with no conditions or only with conditions upon which the tendering party has a right to
insist.” Fresk v. Kraemer, 337 Or. 513, 522, 99 P.3d 282, 287 (2004) (emphasis added) (finding
that under a statute precluding an attorney’s fee award to a party to whom full damages were
tendered prior to litigation, tender was not invalidated by conditioning payment upon a release of
liability); Millhollin v. Conveyor Co., 287 Mont. 377, 383, 954 P.2d 1163, 1166 (1998); Dull v.
Dull, 138 Ariz. 357,359, 674 P.2d 911, 913 (Ct. App. 1983).

Nevada’s federal courts have also held that BAC’s Miles Bauer tenders are unconditional
tenders that extinguish an association’s super-priority lien. U.S. Bank, N.A. v. SFR Investments Pool
1, LLC, 2016 WL 4473427 at *6 (D. Nev. Aug. 24, 2016) (rejecting the foreclosure-sale purchaser’s
argument that Bank of America’s tender was conditional, explaining that “a reasonable jury could
not interpret the evidence that way.”); U.S. Bank, N.A. v. Bacara Ridge Assoc., 2016 WL 5334655 at
*3 (D. Nev. Sep. 22, 2016) (same); U.S. Bank, N.A. v. Emerald Ridge Landscape Maintenance
Ass’n, 2:15-cv-00117-MMD-PAL (D. Nev. Sep. 30, 2016). In Emerald Ridge, the court explained
that the Miles Bauer tender letter was not conditional because accepting the tender did not require

the association or its collection agent to “take any actions or waive any rights,” explaining:
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The language Miles Bauer included with their cashier’s check states that Miles
Bauer, and presumably their client, will understand endorsement of the check to
mean they have fulfilled their obligations. It simply delineates how the tenderer will
interpret the action of the recipient (which also turned out to be the correct
interpretation of the law). It does not require [the association’s trustee] to take any
actions or waive any rights. And it does not depend on an uncertain event or
contingency.

Emerald Ridge, 2:15-cv-00117-MMD-PAL, at 7.>' Because BAC’s super-priority tender was
unconditional, the Emerald Ridge Court held the tender “was proper,” meaning the tender
extinguished the super-priority portion of the association’s lien. Id.

The tender facts in this case are nearly identical to those in U.S. Bank, Bacara Ridge, and
Emerald Ridge, where courts held that Miles Bauer’s tenders are unconditional tenders that
extinguish an association’s super-priority lien if the tendered amount is greater than or equal to the
statutory super-priority amount. Examining the language of the Miles Bauer letter proves the U.S.
Bank, Bacara Ridge, and Emerald Ridge Courts are correct.

BAC reiterated when it tendered the check that it wished to satisfy only the super-priority
portion of the HOA’s lien, stating that it “is the beneficiary/servicer of the first deed of trust loan
secured by the property” and “wishes to make a good faith attempt to fulfill [BAC’s] obligations” to
the HOA. Id. (emphasis added). By the letter’s unequivocal terms, the $207.00 check: (1) was
meant to extinguish the super-priority lien only, and would have no effect on the HOA’s ability to
collect and foreclose the sub-priority portion of its lien, as it clearly explained NRS 116.3116’s
split-lien dichotomy, and (2) would have no effect on the HOA’s ability to collect assessments and
fees from the Deed of Trust holder if that holder ever obtained title to the Property through its own
foreclosure sale, as the letter explicitly stated that the tender was meant to satisfy BAC’s

“obligations” only “as 1st lienholder.” See Id.

3. The HOA’s Second Notice of Lien Does Not Trigger A New Super-
Priority Lien

The fact that the HOA released its First HOA Lien on November 30, 2010 (after

receiving the tender), and recorded the Second HOA Lien on September 11, 2013, does not change

' A copy of the Summary Judgment Order in U.S. Bank v. Emerald Ridge Landscape Maintenance
Association, Case No. 2:15-cv-00117-MMD-PAL is attached as Exhibit “V”.
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the fact that the HOA’s super-priority lien was discharged through the tender described above. The
Nevada Supreme Court recently clarified that NRS 116.3116 does not limit an HOA to one lien
enforcement action or one super-priority lien per property forever. See Property Plus Investments,
LLC v. Mortgage Electronic Registration Systems Inc., 401 P.3d 728, 730-732, 133 Nev. Ad. Op. 62
(2017). However, under Property Plus to trigger a new super-priority lien, the HOA must
commence a new enforcement action. This can occur in two ways: (1) by completing a prior
enforcement action through foreclosure, or (2) by recording a rescission of a prior lien. Id. Property
Plus states, “[t]herefore, when an HOA rescinds a superpriority lien on a property, the HOA may
subsequently assert a separate superpriority lien on the same property based on monthly HOA dues,
and any maintenance and nuisance abatement charges, accruing affer the rescission of the previous
superpriority lien." Id. at 732-733 (emphasis added). The Property Plus Court, however, clearly
held that “[aln HOA cannot simply reject payment and release the lien, only to turn around
and record another lien based on the same unpaid assessments in order to safeguard the
superpriority status.” See Id. at 9. Yet, that is precisely what occurred in this case.

Based on the undisputed facts, it is clear that Alessi rescinded the May 7, 2008 First HOA
Lien after rejecting the tender payment in order to safeguard the super-priority status of its lien. On
September 28, 2010, Miles Bauer delivered a check to Alessi to satisfy the super-priority lien. That
check was wrongfully rejected. On November 30, 2010, Alessi recorded the Release of Lien. On
September 11, 2012, the HOA recorded the Second HOA Lien which included all of the
assessments, late fees, interest, collection costs and balance included in the First HOA Lien.
See Second HOA Lien at Exhibit "L" and the HOA’s Ledger at Exhibits “G” and “M”.

Based on the HOA’s records, it is clear that the Second HOA Lien’s balance of $6,448.00
included the entire balance from the First HOA as evidenced by Alessi’s demand statement that was
to Miles Bauer on September 13, 2010 and by Shadow Mountain’s account ledgers. Accordingly,
the HOA’s release of lien was accomplished to safeguard the superpriority status of the lien, in
violation of Property Plus. There can be no dispute the amount paid was sufficient to fully

discharge the super-priority portion of the HOA’s lien and the payment was wrongfully rejected by
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