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ALPHABETICAL INDEX

Vol. Tab | Date Filed Document Bates
Number

1 4 10/05/2015 AICSS’I & Koenig, LLC s Answer to U.S. Bank, A 0152
N.A.’s Counterclaim -

8 49 | 09/08/2020 | Amended Case Appeal Statement JA 1735

8 50 | 09/08/2020 | Amended Notice of Appeal JA 1742

7 36 | 10/22/2019 Amgnded Schedul.lng Order and Order Setting A 1514
Civil Non-Jury Trial -
Appendix of Exhibits for Nationstar Mortgage,
LLC’s Motion for Reconsideration and/or to

6 30| 01/14/22019 Alter/Amend Judgment Pursuant to E.D.C.R. JA_1246
2.27
Appendix of Exhibits for Nationstar Mortgage,

2 13 | 06/29/2018 | LLC’s Motion for Summary Judgment Pursuant JA 0343
to E.D.C.R. 2.27

3 13 Continued | Appendix of Exhibits for Nationstar Mortgage... | JA 0479

7 30 Continued | Appendix of Exhibits for Nationstar Mortgage... | JA 1435

1 1 08/14/2014 | Complaint in Interpleader JA 0001

3 14 | 06/29/2018 Crogs-Defendant Nationstar Mortgage, LLC’s TA 0583
Motion for Summary Judgment -
Defendant Nationstar Mortgage, LLC’s Motion

6 29 | 01/14/2019 | for Reconsideration and/or to Alter/Amend JA 1215
Judgment
Errata to Defendant Nationstar Mortgage, LLC’s

7 31 | 01/24/2019 | Motion for Reconsideration and/or to JA 1449
Alter/Amend Judgment

5 27 | 11292018 Findings of Fact and Conclusions of Law in favor TA 1180
of SFR —

2 43 | 04/30/2020 Findings of Fact, Conclusions of Law and JA 1675

Judgment




39

02/05/2020

Joint Pretrial Memorandum

JA 1527

48

08/12/2020

Nationstar Mortgage LLC and U.S. Bank
National Association, as Trustee for the
Certificateholders of the LXS 2006-4N Trust
Fund’s Notice of Cross-Appeal

JA 1731

47

08/12/2020

Nationstar Mortgage LLC and U.S. Bank,
National Association, as Trustee for the
Certificateholders of the LXS 2006-4N Trust
Fund’s Case Appeal Statement

JA 1725

10

03/21/2016

Nationstar Mortgage, LLC and U.S. Bank N.A. as
Trustee for the Certificateholders of the LXS
2006-4N Trust Fund’s Answer to SFR
Investments Pool 1, LLC’s Third Party
Counterclaims

JA_0324

11/17/2014

Nationstar Mortgage, LLC’s Answer

JA_ 0032

28

12/26/2018

Notice of Entry of Findings of Fact and
Conclusions of Law in favor of SFR

JA_ 1196

44

05/04/2020

Notice of Entry of Findings of Fact, Conclusions
of Law and Judgment

JA_1684

34

06/28/2019

Notice of Entry of Order Granting Nationstar
Mortgage, LLC’s Motion for Reconsideration and
to Alter/Amend Judgment

JA 1501

46

08/11/2020

Notice of Entry of Stipulation and Order to
Certify the Findings of Fact, Conclusions of Law,
and Judgment, Entered April 30, 2020 As to
Nationstar Mortgage LLC, U.S. Bank, N.A. and
SFR Investments Pool 1, LLC

JA_ 1709

11

06/20/2016

Notice of Voluntary Dismissal of Kristin Jordal,
as Trustee for the JBWNO Revocable Living
Trust, a Trust without Prejudice

JA 0335

38

01/13/2020

Objections to Amended Pre-Trial Disclosures

JA_ 1522

25

08/23/2018

Objections to Pre-Trial Disclosures

JA_ 1139

24

08/16/2018

Objections to SFR Investments Pool 1, LLC’s
Pretrial Disclosures

JA 1133




17

07/19/2018

Opposition to SFR Investments Pool 1, LLC’s
Motion for Summary Judgment

JA_0704

17

Continued

Opposition to SFR Investments Pool 1, LLC’s
Motion for Summary Judgment

JA 0718

02/25/2016

Order Denying SFR’s Motion to Dismiss
Plaintiff’s Third-Party Complaint Pursuant to
NRCP 12(b)(6)

JA_ 0297

12

03/22/2018

Order Granting Nationstar Mortgage LLC’s
Motion to Reopen Discovery and Continue Trial
Date

JA 0339

35

06/28/2019

Order Granting Nationstar Mortgage, LLC’s
Motion for Reconsideration and to Alter/Amend
Judgment

JA_ 1509

41

02/06/2020

Proposed Findings of Fact, Conclusions of Law
and Judgment

JA_ 1551

42

02/28/2020

Recorder’s Transcript of 2/10/2020 Bench Trial

JA 1561

42

Continued

Recorder’s Transcript of 2/10/2020 Bench Trial

JA_1674

51

09/11/2020

Recorder’s Transcript of 3/26/2019 Hearing on
Pending Motion for Reconsideration and/or to
Alter/Amend Judgment

JA 1747

26

09/14/2018

Recorder’s Transcript of Hearing: Cross-
Defendant Nationstar Mortgage, LLC’s Motion
for Summary Judgment Counter Claimant SFR
Investment Pool 1, LLC’s Motion for Summary
Judgment

JA 1144

22

08/07/2018

Reply in Support of Cross-Defendant Nationstar
Mortgage, LLC’s Motion for Summary Judgment

JA_ 1047

33

03/19/2019

Reply in Support of Defendant Nationstar
Mortgage, LLC’s Motion for Reconsideration
and/or to Alter/Amend Judgment

JA 1476

15

06/29/2018

SFR Investments Pool 1 LLC’s Motion for
Summary Judgment

JA 0611




18

07/20/2018

SFR Investments Pool 1 LLC’s Opposition to
Cross-Defendant Nationstar Mortgage LLC’s
Motion for Summary Judgment and U.S. Bank,
N.A. as Trustee for the Certificate holders of the
LXS 2006-4N Trust Fund’s Joinder to Nationstar
Mortgage, LLC’s Motion (Errata)

JA_ 0723

32

02/01/2019

SFR Investments Pool 1 LLC’s Opposition to
Defendant Nationstar Mortgage, LLC’s Motion
for Reconsideration and/or to Alter/Amend
Judgment

JA_ 1454

18

Continued

SFR Investments Pool 1 LLC’s Opposition to...

JA_0956

20

07/24/2020

SFR Investments Pool 1 LLC’s Reply in Support
of its Motion for Summary Judgment

JA_ 1029

40

02/05/2020

SFR Investments Pool 1, LLC Trial Brief

JA_ 1538

03/14/2016

SFR Investments Pool 1, LLC’s Answer to Third-
Party Complaint, Counterclaim and Cross-Claim

JA_ 0301

12/23/2015

SFR Investments Pool 1, LLC’s Motion to
Dismiss Plaintiff’s Third-Party Complaint
Pursuant to NRCP 12(b)(6)

JA_ 0176

21

08/02/2018

SFR Investments Pool 1, LLC’s Pre-trial
Disclosures

JA_ 1042

01/27/2016

SFR Investments Pool 1, LLC’s Reply in Support
of Motion to Dismiss for Failure to Join
Indispensable Parties

JA_ 0290

45

07/17/2020

Stipulation and Order to Certify the Findings of
Fact, Conclusions of Law and Judgment, Entered
April 30, 2020 as to Nationstar Mortgage, LLC,
U.S. Bank, N.A. and SFR Investments Pool 1,
LLC

JA_1697

37

10/23/2019

Stipulation to Reopen Closed Case and Reset
Trial Dates

JA 1518

53

02/10/2020

Trial Exhibit 19- Trustee’s Deed Upon Sale
(WFZ00148-WFZ00149)

JA_ 1798

54

02/10/2020

Trial Exhibit 26 — Alessi & Koenig File

JA_1801




54

Continued

Trial Exhibit 26 — Alessi & Koenig File

JA 1913

52

2/10/2020

Trial Exhibit 3- Deed of Trust (WFZ0094-
WFZ00121)

JA 1771

55

02/10/2020

Trial Exhibit 33- Notice of Default and Election
to Sell under Deed of Trust (SFR29-SFR30)

JA_ 2100

56

02/10/2020

Trial Exhibit 34- Rescission of Notice of Default
and Election to Sell under Deed of Trust (SFR32)

JA 2103

12/24/2015

U.S. Bank National Association as Trustee for the
Certificateholders of the LXS 2006-4N Trust
Fund, Erroneously Pled as U.S. Bank, N.A.’s
Opposition to SFR Investment Pool 1, LLC’s
Motion to Dismiss Pursuant to 12(b)(6)

JA_0184

Continued

U.S. Bank National Association as Trustee for the
Certificateholders of the LXS 2006-4N...

JA 240

19

07/20/2018

U.S. Bank, N.A. as Trustee for the Certificate
holders of the LXS 2006-4N Trust Fund’s Joinder
to Nationstar Mortgage LLC’s Opposition to SFR
Investments Pool 1, LLC’s Motion for Summary
Judgment

JA 1025

16

07/02/2018

U.S. Bank, N.A. As Trustee for the
Certificateholders of the LXS 2006-4N Trust
Fund’s Joinder to Nationstar Mortgage LLC’s
Motion for Summary Judgment

JA_0700

23

08/08/2018

U.S. Bank, N.A. as Trustee for the
Certificateholders of the LXS 2006-4N Trust
Fund’s Joinder to Nationstar Mortgage LLC’s
Reply in Support of Motion for Summary
Judgment

JA 1129

08/18/2015

U.S. Bank, N.A.’s Answer, Counterclaim, and
Third-Party Complaint

JA_0044




CHRONOLOGICAL INDEX

Vol. Tab | Date Filed Document Bates
Number
1 1 08/14/2014 | Complaint in Interpleader JA 0001
1 2 11/17/2014 | Nationstar Mortgage, LLC’s Answer JA 0032
U.S. Bank, N.A.’s Answer, Counterclaim, and
1 3 08/18/2015 Third-Party Complaint JA 0044
1 4 10/05/2015 AICSS’I & Koenig, LLC s Answer to U.S. Bank, IA 0152
N.A.’s Counterclaim -
SFR Investments Pool 1, LLC’s Motion to
1 5 12/23/2015 | Dismiss Plaintiff’s Third-Party Complaint JA 0176
Pursuant to NRCP 12(b)(6)
U.S. Bank National Association as Trustee for the
Certificateholders of the LXS 2006-4N Trust
1 6 12/24/2015 | Fund, Erroneously Pled as U.S. Bank, N.A.’s JA 0184
Opposition to SFR Investment Pool 1, LLC’s
Motion to Dismiss Pursuant to 12(b)(6)
: U.S. Bank National Association as Trustee for the
2 6 Continued Certificateholders of the LXS 2006-4N... JA_240
SFR Investments Pool 1, LLC’s Reply in Support
2 7 01/27/2016 | of Motion to Dismiss for Failure to Join JA 0290
Indispensable Parties
Order Denying SFR’s Motion to Dismiss
2 8 02/25/2016 | Plaintiff’s Third-Party Complaint Pursuant to JA 0297
NRCP 12(b)(6)
SFR Investments Pool 1, LLC’s Answer to Third-
2 ? 03/14/2016 Party Complaint, Counterclaim and Cross-Claim JA_0301
Nationstar Mortgage, LLC and U.S. Bank N.A. as
Trustee for the Certificateholders of the LXS
2 10 | 03/21/2016 | 2006-4N Trust Fund’s Answer to SFR JA 0324

Investments Pool 1, LLC’s Third Party
Counterclaims




11

06/20/2016

Notice of Voluntary Dismissal of Kristin Jordal,
as Trustee for the JBWNO Revocable Living
Trust, a Trust without Prejudice

JA 0335

12

03/22/2018

Order Granting Nationstar Mortgage LLC’s
Motion to Reopen Discovery and Continue Trial
Date

JA 0339

13

06/29/2018

Appendix of Exhibits for Nationstar Mortgage,
LLC’s Motion for Summary Judgment Pursuant
to E.D.C.R. 2.27

JA_ 0343

13

Continued

Appendix of Exhibits for Nationstar Mortgage...

JA_ 0479

14

06/29/2018

Cross-Defendant Nationstar Mortgage, LLC’s
Motion for Summary Judgment

JA 0583

15

06/29/2018

SFR Investments Pool 1 LLC’s Motion for
Summary Judgment

JA 0611

16

07/02/2018

U.S. Bank, N.A. As Trustee for the
Certificateholders of the LXS 2006-4N Trust
Fund’s Joinder to Nationstar Mortgage LLC’s
Motion for Summary Judgment

JA_0700

17

07/19/2018

Opposition to SFR Investments Pool 1, LLC’s
Motion for Summary Judgment

JA_0704

17

Continued

Opposition to SFR Investments Pool 1, LLC’s
Motion for Summary Judgment

JA 0718

18

07/20/2018

SFR Investments Pool 1 LLC’s Opposition to
Cross-Defendant Nationstar Mortgage LLC’s
Motion for Summary Judgment and U.S. Bank,
N.A. as Trustee for the Certificate holders of the
LXS 2006-4N Trust Fund’s Joinder to Nationstar
Mortgage, LLC’s Motion (Errata)

JA 0723

18

Continued

SFR Investments Pool 1 LLC’s Opposition to...

JA_0956

19

07/20/2018

U.S. Bank, N.A. as Trustee for the Certificate
holders of the LXS 2006-4N Trust Fund’s Joinder
to Nationstar Mortgage LLC’s Opposition to SFR
Investments Pool 1, LLC’s Motion for Summary
Judgment

JA 1025




20

07/24/2020

SFR Investments Pool 1 LLC’s Reply in Support
of its Motion for Summary Judgment

JA_ 1029

21

08/02/2018

SFR Investments Pool 1, LLC’s Pre-trial
Disclosures

JA_ 1042

22

08/07/2018

Reply in Support of Cross-Defendant Nationstar
Mortgage, LLC’s Motion for Summary Judgment

JA_ 1047

23

08/08/2018

U.S. Bank, N.A. as Trustee for the
Certificateholders of the LXS 2006-4N Trust
Fund’s Joinder to Nationstar Mortgage LLC’s
Reply in Support of Motion for Summary
Judgment

JA 1129

24

08/16/2018

Objections to SFR Investments Pool 1, LLC’s
Pretrial Disclosures

JA 1133

25

08/23/2018

Objections to Pre-Trial Disclosures

JA_ 1139

26

09/14/2018

Recorder’s Transcript of Hearing: Cross-
Defendant Nationstar Mortgage, LLC’s Motion
for Summary Judgment Counter Claimant SFR
Investment Pool 1, LLC’s Motion for Summary
Judgment

JA 1144

27

11/29/2018

Findings of Fact and Conclusions of Law in favor
of SFR

JA 1180

28

12/26/2018

Notice of Entry of Findings of Fact and
Conclusions of Law in favor of SFR

JA_ 1196

29

01/14/2019

Defendant Nationstar Mortgage, LLC’s Motion
for Reconsideration and/or to Alter/Amend
Judgment

JA 1215

30

01/14/2019

Appendix of Exhibits for Nationstar Mortgage,
LLC’s Motion for Reconsideration and/or to
Alter/Amend Judgment Pursuant to E.D.C.R.
2.27

JA_ 1246

30

Continued

Appendix of Exhibits for Nationstar Mortgage...

JA 1435

31

01/24/2019

Errata to Defendant Nationstar Mortgage, LLC’s
Motion for Reconsideration and/or to
Alter/Amend Judgment

JA_ 1449




SFR Investments Pool 1 LLC’s Opposition to
Defendant Nationstar Mortgage, LLC’s Motion

32| 02/0172019 for Reconsideration and/or to Alter/Amend JA_1454
Judgment
Reply in Support of Defendant Nationstar

33 | 03/19/2019 | Mortgage, LLC’s Motion for Reconsideration JA 1476
and/or to Alter/Amend Judgment
Notice of Entry of Order Granting Nationstar

34 | 06/28/2019 | Mortgage, LLC’s Motion for Reconsideration and | JA 1501
to Alter/Amend Judgment
Order Granting Nationstar Mortgage, LLC’s

35 | 06/28/2019 | Motion for Reconsideration and to Alter/Amend | JA 1509
Judgment

36 | 10/22/2019 Amgnded Schedul.lng Order and Order Setting A 1514
Civil Non-Jury Trial -

37 | 10/23/2019 Stl.pulatlon to Reopen Closed Case and Reset IA 1518
Trial Dates -

38 | 01/13/2020 | Objections to Amended Pre-Trial Disclosures JA 1522

39 | 02/05/2020 | Joint Pretrial Memorandum JA 1527

40 | 02/05/2020 | SFR Investments Pool 1, LLC Trial Brief JA 1538

41 | 02/06/2020 Proposed Findings of Fact, Conclusions of Law IA 1551
and Judgment -

42 | 02/28/2020 | Recorder’s Transcript of 2/10/2020 Bench Trial JA 1561

42 Continued | Recorder’s Transcript of 2/10/2020 Bench Trial JA 1674

43 | 04/30/2020 Findings of Fact, Conclusions of Law and IA 1675
Judgment —

44 | 05/04/2020 Notice of Entry of Findings of Fact, Conclusions JA_ 1684

of Law and Judgment




45

07/17/2020

Stipulation and Order to Certify the Findings of
Fact, Conclusions of Law and Judgment, Entered
April 30, 2020 as to Nationstar Mortgage, LLC,
U.S. Bank, N.A. and SFR Investments Pool 1,
LLC

JA_ 1697

46

08/11/2020

Notice of Entry of Stipulation and Order to
Certify the Findings of Fact, Conclusions of Law,
and Judgment, Entered April 30, 2020 As to
Nationstar Mortgage LLC, U.S. Bank, N.A. and
SFR Investments Pool 1, LLC

JA_ 1709

47

08/12/2020

Nationstar Mortgage LLC and U.S. Bank,
National Association, as Trustee for the
Certificateholders of the LXS 2006-4N Trust
Fund’s Case Appeal Statement

JA 1725

48

08/12/2020

Nationstar Mortgage LLC and U.S. Bank
National Association, as Trustee for the
Certificateholders of the LXS 2006-4N Trust
Fund’s Notice of Cross-Appeal

JA 1731

49

09/08/2020

Amended Case Appeal Statement

JA 1735

50

09/08/2020

Amended Notice of Appeal

JA 1742

51

09/11/2020

Recorder’s Transcript of 3/26/2019 Hearing on
Pending Motion for Reconsideration and/or to
Alter/Amend Judgment

JA 1747

52

2/10/2020

Trial Exhibit 3- Deed of Trust (WFZ0094-
WFZ00121)

JA 1771

53

02/10/2020

Trial Exhibit 19- Trustee’s Deed Upon Sale
(WFZ00148-WFZ00149)

JA_ 1798

54

02/10/2020

Trial Exhibit 26 — Alessi & Koenig File

JA_1801

54

Continued

Trial Exhibit 26 — Alessi & Koenig File

JA 1913

55

02/10/2020

Trial Exhibit 33- Notice of Default and Election
to Sell under Deed of Trust (SFR29-SFR30)

JA_ 2100

56

02/10/2020

Trial Exhibit 34- Rescission of Notice of Default
and Election to Sell under Deed of Trust (SFR32)

JA 2103
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Scott Dugan - June 1, 2015
SFR Investments Pool 1, LLC vs. Bank of America, N.A,, et al.

Page 25 Page 27
1 Conditions along with the Clarification of Scope of | 1 BY MS. HANKS:
2 Work provide specifics as to the development of the | 2 Q. And if you go further down that page where
3 appraisal along with exceptions that may have been | 3 it starts -- it looks bold to me. Do you see that
4 necessary to complete a credible report.” Whatisan | 4 section?
& assumption? 5 A. Yes.
6§ A. Anassumption is something that we assumeto | 6 Q. "The scope of work is the type and extent of
7 be correct. 7 research and analyses performed in an appraisal
8 Q. And then whatis a limiting condition? 8 assignment that is required to produce credible
95  A. A limiting condition is we limit our s assignment results, given the nature of the appraisal
10 liability and assume that the information that we've jio problem, the specific requirements of the intended
11 obtained regarding comparables and so forth is fairly |12 users and the intended use of the appraisal report.”
12 accurate, 12 So let's talk about the nature of the
13 Q. And it talks about the effective date. Am1 13 appraisal problem. What is your understanding of the
14 correct in understanding the effective date is 14 appraisal problem in the context of this case?
15 January 18th, 2013, Correct? 15 A. Well, the appraisal problem was very simple
15 A, Yes. 16 for me. They wanted fair market value as of a
17 . And that's the same date as the HOA anction; {17 retrospective date of valuation not taking into
18 is that right? 18 consideration the transfer of the HOA lien.
19 A. Ibelieve so. 13 Q. Sothat's what I want to be clear on. When
20 Q. Now, where in your report do I find the 20 you did your report, you specifically did not take
21 assumptions that you made? 21 into constderation the HOA auction that occurred?
22 A. The assumptions are on my page number 8 at {22 A, Yes.
23 the top. 23 (. And how about the intended use? Well, let's
24 Q. Solet's go there. I want to direct your 24 po back. The specific requirements of the intended
25 attention to the first assumption. I'll skip past 25 user, we already talked about that. Bank of America
Page 26 Page 28
1 the first sentence and go to the second sentence that | 1 was asking for a market value appraisal
2 reads, "The appraiser assumes that the title is good | 2 retrospectively; is that comrect?
3 and marketable and, therefore, will not render any 3 A. Yes.
4 opinions about the title.” Did 1 read that 4 Q. And then what was your understanding or what
5 correctly? 5 is your understanding of the intended use of this
§ A. Ibelieve so. s report by Bank of America?
7 Q. And did you review any title reports with 7 MS, HAMRICK: Objection. Calls for
g8 respect to this property as part of your drafting of 8 speculation.
g the report in this case? 9 THE WITNESS: That it will be used at some
10 A. No. 10 pointin time for litigation involving the HOA
11 Q. And what is the effect of that assurnption if {11 foreclosure sale of this property.
12 it's not true? 12 BY MS. HANKS:
13 MS. HAMRICK: Objection. Callsforalegal |13 Q. Isit your understanding that Bank of
14 conclusion and speculation. 14 America intends to use your report to show that the
15 THE WITNESS: We don't make an assumption {15  price paid by SFR at the HOA auction was
16 that that's not true. That is a standard portion of 16 unreasonable?
17 our scope of work. That we assume that the title is |27 MS. HAMRICK: Objection. Calis for
18 good and marketable in every assignment we do. 1g speculation. Calls for a legal conclusion,
15  BY MS. HANKS: 19 THE WITNESS: I don't know that answer.
20 Q. And would it be fair to state that your 20 BY MS. HANKS:
21 conclusions as to market value are only as goad as |21 Q. Have you ever heard of the tenn
22 the truth of the assumptions made? 22 “"commercially unreasonable"?
23 MS. HAMRICK: Objection. Calls for 23 A. I've heard ofit.
24 speculation and legal conclusion. 2a Q. Areyou familiar with it enough to testify
25 THE WITNESS: Yes. 25 about it?

o Reripd b Depo International
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Scott Dugan - June 1, 2015
SFR Investments Pool 1, LLC vs. Bank of America, N.A., et al.

Fage 29 Page 31
1 A. No. 1 BY MS, HANKS:
2 MS. HAMRICK: Objection. Vague. Lacks | 2 Q. Right. And so I'm just trying to understand
3 foundation. 3 the statement. Iwas just stating it a different
4 THE WITNESS: No. 4 way. So that means that if any of the assumptions or
5 MR. SHAFER: Do you need to take a break? | 5 limiting conditions were found to be inapplicable,
6 MS. HANKS: I'm sorry. s then that affects the credibility of the report?
7 {Off the record.) 7 MS. HAMRICK: Same objections.
s BY MS. HANKS: 8 THE WITNESS: You know, I've never been
¢ Q. Andifyouread further in that paragraph, 9 asked that question. I guess ['d have to sit here
10 do you see where it says, "The opinion of value that {10  and read them all, as I don't read them all the time.
11 is the conclusion of this report,” the third or 11 BY MS. HANKS:
1z fourth sentence? 12 Q. That leads me to my next question, then. Is
12 A. Yes. 13 it a quantitative versus qualitative assessments? In
14 Q. Itreads, "The opinion of value that is the 14 other words, is one assumption less important than
15 conclusion of this report is credible only within the |15 another assumption where you could have one
16 context of the scope of work, effective date, the 16 assumption not be true and not really affect the
17 date of report, the intended users, the intended use, |17 credibility of the report?
18 the stated assumptions and limiting conditions, any |18 A. Possibly.
19 hypothetical conditions and/or extraordinary 15 Q. Okay. But the purpose of this statement,
20 assumptions, and the type of value, as defined 20 and for your protection as an appraiser, the report
21 herein." 21 in terms of its credibility is only as good as all
22 Am [ correct -~ and I'm going to paraphrase |22 the assumptions you put in here and all the limiting
23 because ] want to make sure I understand what it 23 conditions in here being accurate?
24 means. Does this statement mean that this report is |24 MS. HAMRICK: Objection. Assumes facts not
25 only credible to the extent that you accept as true |25 in evidence. Calls for a Iegal conclusion and
Page 30 Page 32
1 all the assumptions and limiting conditions within 1 incomplete hypothetical. Calls for speculation.
2 the repont? p THE WITNESS: Yes.
3 MS. HAMRICK: Objection. Lacks foundation. | 3 BY MS, HANKS:
4 THE WITNESS: Yes, 4 Q. And we talked about the assumptions. Where
5 BY MS. HANKS: 5 are the limiting conditions set forth?
6 Q. Andit's only as credible with respect to 6 A. They're mixed in with the assumptions.
7 the intended use, which would be market value asof | 7 . Okay.
8 the retrospective date. Correct? g A, Inother words, that I'm not a home
5 A, Yes. s inspector. You must have the appraiser's written
10 MS. HAMRICK: Objection. Lacks foundation. |10 consent and approval. Must be obtained before the
11 Calls for a legal conclusion. 11 appraisal can be conveyed to another or anyonc in the
12 BY MS. HANKS: 12 public. They're all kind of listed there on that
13 Q. And so jumping off of that. If any of the 13 page.
14 assumptions or miting conditions that were applied |14 Q. Okay. Let's tum to page 4 of your report.
15 in this report were found to be nonapplicable, that |15 H's Bates-stamped Dugan 6.
16 would in some way affect the credibility of the 16 MS. HANKS: Can we take a quick break? My
17 report? 17 day care called, which is never a good thing. So
18 MS. HAMRICK: Objection. Calls for 18 let's just take a quick break.
19 speculation. Calls for a legal conclusion. 19 MS. HAMRICK: Absolutely.
20 Incomplete hypothetical. 20 (Off the record.)
21 THE WITNESS: I estimated a fair market 21 BY MS. HANKS:
22 value opinion based on the assumptions and limiting |22 Q. So if you turn to page 4 of your report,
23 conditions in this report, which are assumed tobe |23 we've already established you marked the definition
24 true and accurale. 24 of value used for purposes of the report was market
25 M 25 value. Correct?
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Scott Dugan - June 1, 2015
SFR Investments Pool 1, LLC vs. Bank of America, N.A., et al.

Page 41 Page 43
1 statement to mean that this market value appraisal, | 1 THE WITNESS: The HOA liens are not any type
2 this report, is not applicable or would not be 2 of market value,
3 applicable to the HOA auction that happened inthis | 3 BY MS. HANKS:
¢ case? 4 Q. Okay. And so this sentence would tell me as
5 MS. HAMRICK: Objection. Lacks foundation. | 5 areader that I shouldn't or I can't use -- as an
& Calls for a Iegal conclusion. & intended wser of this report, I can't use the report
7 THE WITNESS: Yes. 7 in connection with an HOA lien because the two are
8 BY MS. HANKS: 8 different?
5 Q. And then the next paragraph, the first ] MS. HAMRICK: Objection. Lacks foundation.
10 sentence reads, “The single point of value is based |10 Incomplete hypothetical. Calls for speculation.
11 on the definition of value (stated within the 11 THE WITNESS: You can show the disparity
12 report), which has criteria that may or may notbe {12 between the two.
13 consistent in the marketplace." 13 BY MS. HANKS:
14 Would you agree that the definition of value {14 Q. But what would be the purpose of that if I'm
15 used in your report, which is fair market value, is {15 comparing -- because I think you said it before.
16 not consistent with the marketplace of the HOA 1s That's like comparing an apple to an orange.
17 auction? 17 Correct? A market value appraisal to an HOA lien
18 MS. HAMRICK: Objection. Calls for 1s foreclosure is an apple to an orange, correct, in
19 speculation. Incomplete hypothetical. Vagueand {1 terms of comparison?
20 ambiguous. 20 A, Okay,
21 THE WITNESS: Yes. 21 Q. Do you agree with that?
22  BY MS. HANKS: 22 A. Yes.
23 Q. And then you further talk about the single 23 Q. And so this statement means that the
24 point of value. The next paragraph, the last 24 definition of market value and its criteria is not
25 sentence, it states, "The definition of market value |25 universal in its application nor consistent from one
Page 42 Page 44
1 and its criteria is not universal in its application 1 intended use to another. So are you telling the
2 nor consistent from one intended use to another.” 2 reader by putting that caveat in the report that the
3 If I were to take that sentence and make it 3 market value opinion in this report may not be
4 more specific to this particular case, would I be 4 applicable to all circumstances?
5 correct in stating that that statement means you s A. No,becanse T did a fair market value and
§ cannof take this market value report and uniformly | & that's what my report is based on, You really have
7 apply it to what happened in the HOA auction in this | 7  to read the whole sentence -- I mean the
8 case? 8 multi-sentences becauvse the single point of value is
9 MS. HAMRICK: Objection. Calls foralegal | 9 abenchmark, and it doesn't mean that ssmebody may
10 conclusion. Incomplete hypothetical. Calls for 10 pay less or more because that could happen.
11 speculation. 11 Q. Okay. And we can go read the next
1z THE WITNESS: The HOA lienis not a market |12 paragraph. That might help us explain that sentence
13 value transaction. So how are you changing it? 13 too.
14 BY MS. HANKS: 14 it says, "This report was prepared to the
15 Q. No. I'mjust asking if I understand that 15 intended user’s requirements and only for their
16 definition. I think we're saying the same thing. So |16 stated purpose."
17 Dliclarify it 17 And I think we clarified that, or we've
18 That sentence means if ] make it specificto {18 gotten that covered. That the intended user's
19 this case, you're telling whoever is reading this 13 requirements and only for their stated purposes is
20 report that the market value used in this report may |20 Bank of America wanted a market value from the
21 not be consistent with other types of transactions. |21  retrospective date of January 18, 2013. Correct?
22 And I'm asking would that be true in this case? Is |22 A, Yes,
23 the market value report in this case inconsistent 23 Q. And then you go on to say in the sentence of
24 with the HOA auction? 24 the report, "The analysis and conclusions are unique
25 MS. HAMRICK: Same objections. 25 to that purpose and should not be relied upon for
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Page 49 Page 51

1 be like insurable value. It's not a liquidation 1 liquidation value, is that correct, in your opinion?

2 value or disposition value. It's a fair market 2 A, Yes,

3 value. 3 Q. Would you agree, however, that an HOA

4 So, in other words, if the client were to 4 foreclosure auction meets the definition of

5 think that this was some type of different value, 5 liquidation or disposition value more than market

6 they'd have to be specific and ask for that. & value?

7 In other words, this isn't a cost approach 7 MS. HAMRICK: Objection, Incomplete

8 to value where they could -- a lot of times what 8 hypothetical. Calls for speculation. Calls fora

9 they'll do with appraisals is they'll try to use the s legal conclusion.
10 cost approach for the insurable value. They'lltake |10 THE WITNESS: I'd go to Number 9 again,
11 out the land and then say it's going to cost X to 11 "The price represents the normal consideration for
12 build the house over, less the slab and less the 12 the property sold unaffected by special or creative
13 on-sites, which typically don't burn, and that's what [13 financing or sales concessions granted by anyone
14 we should insure the property for. 14 associated with the sale."
15 BY MS. HANKS: 15 BY MS, HANKS:
16 Q. So would it be fair to say you can't use 16 Q. And help me understand that because I had
17  this report as evidence of any other value other than |17 problems with that in the prior deposition. How can
18 market value? You can't take this report and say it {38 disposition and liquidation value be different than
15 also means that's the disposition value and also the (18 market value?
20 liquidation value? 20 If I'm understanding correctly, that the one
21 A. Yes. 21 element js starting from the premise of market value.
22 Q. And how does dispesition value and 22  And that's how I understand what you're saying about
23 liquidation value differ from market value? ITknow |23 that element. That you're starting at what the
24 there's different elements. I'm asking if you were |24  property would normally sell at, and that's market
25 to look at this, if you would have done the analysis |25 value. How can that be possible if disposition and

Page 50 Page 52

1 of disposition value for this particular property, 1 liquidation are different than market value?

2 what would you have done differently than you did for | 2 MS. HAMRICK: Objection. Incomplete

i your market value assessment? 3 hypothetical. Calls for speculation.

4 MS. HAMRICK: Objection. Calls for 4 THE WITNESS: I'm not sure I got it, sorry.

5 speculation. 5 BY MS. HANKS:

8 THE WITNESS: Well, the main difference 6 Q. AndIapologize. AndI'm trying to

7 between liquidation and disposition is in disposition | 7 understand it too. And correct me if 'm wrong. Am

8 the sale is within a fature exposure time specified g Junderstanding what you're saying as to that

9 by the client. Liquidation value is consummation of | ¢ e¢lement? That the property sells for what it
10 a sale within a short period of time. 10 normally sells for means or your understanding of
11 BY MS. HANKS: 11 what that sentence means is what it sells for in a
12 Q. And penerally speaking, do liquidation 12 market value transaction. Is that what that element
13 values and disposition values differ from market 13 means.
14 values because of those difference factors? 14  A. The only thing different between disposition
15 A. Multiple factors, yes, they do. 15 and liguidation is the time of the sell and the
16 Q. Does disposition value and liquidation value |16 compulsion of the seller.
17 tend to be lower or higher than market value because |17 Q. And liquidation i3 a quicker compulsion than
18 of those added elements or different elements? 18 disposition?
15 A. Typically, they wonld be lower. 12 A. Liquidation is a shorter fime period.
20 Q. AndIundersiand from a previous 20 Q. Okay.
21 deposition that it's your opinion that an HOA 21 A. And disposition is driven by the client that
22 foreclosure lien auction does not meet the definition |22  holds the note or holds something against the
23 of disposition value. Correct? 23 property.
24 A, Yes, I believe so. 24 Q. So that element that talks about what the
25 Q. Anditalso does not meet the definition of 25 property would normally sell for, absent these
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1 concessions, what does your understanding of that 1 compare an HOA lien transaction to any type of
2z mean? In other words, what basis would it normally | 2 definition of value because the liens are selling for
3 sell for? Would it normally sell forina 3 pennies on the dollar. So they don't make any sense.
4 disposition context? Would it normally seli forina | ¢ They're transferring. And 1 understand that. But
5 liquidation context? QOr would it normally sell for 5 when they transfer for nominal pennies on the dollar,
6 inamarket value context? That's what I'm tryingto | 6 they're not any type of value.
7 understand. 7 BY MS. HANKS:
8 A. There are only certain elements that are 8 Q. Sowould that get us back to the caveat that
g different, which is the shorter period of time versus | 9 you put in the Clarification of Scope of Work? That
10 consummation of a sale within a future exposure time. |10 you really can't take this report and compare it to
11 But there stil is exposure, and HOA's aren't 11 what happened in the HOA context because the HOA isa
12 exposed, 12 beast of its own? Would that be a fair statement?
13 Q. Soit's even more of a distressed sale than 13 MS. HAMRICK: Objection. Lacks foundation.
14 even liquidation. Would you agree with that? 14 Misstates testimony. Calls for speculation.
15 A. Well, I'm not going to say it doesn't fit 15 THE WITNESS: Yes.
16 these definitions based on Number 9 just by itself. |16 BY MS, HANKS:
17 Q. lunderstand that. You've got "market” up 17 Q. If wetumn to page 32 of your report, the
18 here on top in terms of - 18  Valuation Methodology, the sentence stales, "The data
18 A. Market value is everything is normal. 15 presented in the report is considered to be the most
20 Q. And then disposition value you have some 20 relevant to the valuation of the subject property
21 normal elements to it. One of them being how long |21 (and its market segment) based on its current
22 it's exposed to the market. Right? 22 occupancy and market environment."
23 A. Correct. 23 Now, I want to be clear about that, When
24 Q. Thetiming. And you go even furtherdown to (24  you wrote that sentence in this report, you do not
25 liquidation. That's even less timing. Sothe 25 mean HOA lien foreclosure. Correct?
Page 54 Page 56
1 compulsion to sell is even more of a forced sale. 1 MS, HAMRICK: I'm sorry. Which sentence was
2 Correct? 2 that?
1 A, Yes. 3 MS. HANKS: Yeah. After Valuation
4 Q. So ofall the value spectrums, would you put 4 Methodology, "The data presented in the report is
5 an HOA foreclosure below liquidation because of the | 5 considered." It's page 32. It's the second
5 timing that it's on the market? 6 paragraph.
7 MS. HAMRICK: Objection. Calls for 7 MS. HAMRICK: Is it in the "Limitations of
& speculation. Qutside the scope. 8 the Assignment” paragraph?
5 THE WITNESS: The HOA liens don't represent | 2 MS. HANKS: Are you on page 32?7
16 any type of liquidation, disposition, or market 18 MS. HAMRICK: Valuation, 32 of the report,
11 value. : 11 I'm sorry. I was looking at Dugan 32.
1z BY MS. HANKS: 12 THE WITNESS: It's the same.
13 Q. No, Iunderstand that. I understand that's 13 BY MS. HANKS:
14 your opinion. But I mean ifyou had toputitonthe {24 Q. Okay. Yes, Dugan 34 is actually what
15 spectrum, you had to put it somewhere on that 15 page 32 is Bates-stamped as. So after "Valuation
15 spectrum. If you're looking at a spectrum starting |16 Methodology," you state, "The data presented in the
17 with market value and the next one is disposition {17 report is considered to be the most relevant to the
18 value and the next one is liquidation value, would  [18  valuation of the subject property (and its market
19 the nextone in line be HOA foreclosure auction after |15  segment) based on its current occupancy and market
20 liquidation because the time is one day ata public |20 environment.
21 auction? 21 Now, I want to be sure I understand that
22 MS. HAMRICK: Objection. Incomplete 22 sentence. When you wrote that sentence in this
23 hypothetical. Calls for speculation. Outside the 23 report, you were not talking about market environment
24 scope. 24 to mean HOA auction. You mean if the Schaefers sill
25 THE WITNESS: I just don't think youcan |25 owned the property and were listing it on the frec
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1 A, Ibelieveso. 1 A. No.
2 . Sothisisn't 2 phenomenon in and of itself. 2 Q. When you talked about the HOA foreclosure
3 There are other similar liens that do sell like this. 3 sales not being market driven, is it your
4 Cormrect? 4 understanding that HOA lien sales are sold for the
5 MS. HAMRICK: Objection. Vague and s amount of the HOA lien?
§ ambiguous as to "phenomenon."” 6 A. Yes.
7 THE WITNESS: I'm sorry? 7 Q. Are they ever sold for a different amount
8 BY MS, HANKS: 8 than that?
¢ Q. 1wassaying that the HOA foreclosure 9 A. Ibelieve that they've sold for more than
16 auction is not something that's unique in and of 10 thelien. And I think we've actually seen that
11 itself. You've seen other situations where a lien 11 latter, in the last six months, where these
12  has been foreclosed upon and a Jower pricc has been |12 properties have sold and the remaining portion of the
13 paid compared to market value? 13 proceeds above and beyond the HOA lien is deposited
14  A. Notin a tax lien because 1 don't believe a 14 with the court system so the banks and whoever can
15 tax lien has ever wiped ont a first deed of trust. |15  work it out at a later time.
16 Q. Do youknow of any other lien that wipes out {16 Q. Have you rendered any opinions as to the
17 a first deed of trust other than an HOA foreclosure |17 appropriate procedures for HOA forcclosure auctions
18 lien? 18 or sales?
19 MS. HAMRICK: Objection. Calls foralegal {19 A. Not at this time.
20 conclusion. 20 Q. Have you been asked to render such an
21 THE WITNESS: And I think it's outside my |21  opinion?
22 scope. 22 A. No.
23  BY MS. HANKS: 23 Q. Would you have any basis {for rendering such
24 Q. Soyou would not be comfortable answering {24 an opinion?
25 that question? 25 MS. HAMRICK: Objection. Calls for
Page 66 Page 68
1 A. No. 1 speculation. Outside of the scope.
2 MS. HANKS: Okay. 1don't think I have 2 BY MR. SHAFER:
3 anything else at this time. If you have some 3 Q. Have you ever attended any HOA foreclosure
4 questions. 4 auctions or sales?
5 MR, SHAFER: Just a few. 5 A, No, buf I've been involved in several.
8 & Q. Andin what ways have you been involved?
7 EXAMINATION 7 A, I'mactually the president of the Homeowners
8 BY MR. SHAFER: 8 Association in Spanish Trail for the last cight years
3 Q. Ihope they're not silly questions. And 9 of one of the sub-associations.
16 we'll pick up kind of in the order. 10 Q. Were you involved in the mechanics of
11 You mentioned tax sales. You were saying 11 noticing the sales?
12 that in your experience you've never seen atax sale {12 A, No.
13 wipe out a first deed of trust, or it's your opinion 13 MS. HAMRICK: Objection. Outside the scope.
14 that a tax sale does not wipe out a first deed of 14 THE WITNESS: I didn't do that myself, no.
15 trust, 15 BY MR.SHAFER:
16 MS. HAMRICK: Objection. Calls for 16 Q. Were you involved in any of the accounting
17 speculation. Qutside the scope. 17 that was involved in generating the liens?
18 THE WITNESS: ] believe it's outside my 18 MS. HAMRICK: Objection. Outside the scope.
19 scope. But[ haven't seen, that I'm aware of, where 13 Irrelevant.
20 atax lien wipes out a first deed of trust. 20 THE WITNESS: No.
21 BY MR. SHAFER: 21 BY MR. SHAFER:
22 Q. AndIjust wanted to clarify. So it's not 22 Q. Youdon't intend to offer any opinion as to
23 your opinion -- you're not making an opinien asto |23 what the proper value should have been at an HOA
24 whether or not it does? You're just saying in your |24 foreclosure sale or auction in this case?
25 experience you've never seen it happen? 25 MS. HAMRICK: Objection. Calls for
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1 speculation. Beyond the scope. 1 than the markets value of the property?
2 THE WITNESS: I'm only testifying to the 2 MS. HAMRICK: Same objections,
3 market value at that time. 3 THE WITNESS: More than what it ultimately
4 BY MR.SHAFER: 5 sells for? Or do you mean do I appraise it for
5 Q. Ithink we've gone over that a few times 5 higher than what I believe the market value is?
6 from about as many different angles that I can think | ¢ BY MR. SHAFER:
7 of. 7 Q. I guessthat would be another way of getting
g8 A, Yes, 8 around it. Isthe value at the foreclosure sale more
9 Q. Have you ever been asked to render an 9 than the market's value?
10 opinion as to what the proper value of a property 10 MS. HAMRICK: Objection, Calis for
11 would be at a tax sale? 11 speculation. Incomplete hypothetical.
12 A. I'msorry, Jay. 12 THE WITNESS: Not typically.
13 Q. Have you ever been asked to appraise a 13 MR. SHAFER: I think that's all the
14 property at a tax sale or render an opinion as to 14 questions I have,
15 what a property would be worth at a tax sale? 15
16  A. NotthatTrecall, 16 EXAMINATION
17 Q. How about at a foreclosure auction or a 17 BY MS. HAMRICK:
18 trustee sale for first deed of trust? Haveyouever (18 Q. Ihave one question actually, Mr. Dugan, a
1% been asked to render an opinion as to the value ofa |15  clarification, please. This is your report. Jt's
20 property in that circumstance? 20 Bates-stamped Dugan 6. [t's page 4 of your report in
21 A. Hundreds of times. 21 Exhibit 1.
22 Q. How does that value generally comparetoa 22 A. Yes.
23 market value? 23 Q. And justto clarify. In the top box
24 MS. HAMRICK: Objection. Outside the scope. |24 "Current Owner of Record,” as was indicated earlier,
25 THE WITNESS: Close. 25 it says "SFR Investments Pool 1, LLC." Were the
Page 70 Page 72
1 BY MR. SHAFER: 1 Schaefers the current owner of record as of the time
2 Q. Does that amousnt vary over time? Isita 2 of your retrospective market valuation?
3 set percentage discount on market value? 3 A, Yes
4 MS. HAMRICK: Objection. Calls for 4 MS. HAMRICK: Thank you. No further
5 speculation. Outside the scope. 5 questions.
6 THE WITNESS: Actually, they're very similar | &
7 to the reports we have completed here because 7 FURTHER EXAMINATION
8 typically we don't have access to the property. So 8 BY MS. HANKS:
9 we do an exterior with extraordinary assumptions. s Q. With respect to that question, are you doing
10 And I've done hundreds for the banks over 10 it based on 2 time of day? Because it's my
11 the years in order to go for deficiencies. And what |11 - understanding the foreclosure auction occurred on
1z they'll use my reports for, number one, is for the 12 January 18th, 2013,
13 deficiency and, number two, for the bid amount for |13 A, I'm sorry?
14 the trust deed's sale. 14 Q. Areyoudoing it based on the time of day?
15 BY MR. SHAFER: 15 DBecause it's my understanding, according to the
16 Q. Isthe amount that vou would evaluate a 16 foreclosure deed, that the auction took place on
17 property to be in a trust deed sale or foreclosure 17 January 18th, 2013,
18 auction ever more than the market value? 12 A. T'm not sure what you're asking me,
15 MS. HAMRICK: Objection. Calls for 1z Q. Why would the Schacfers still be the owner
20 speculation. Incomplete hypothetical. 20 if the propeny was auctioned off and SFR paid a
21 THE WITNESS: Does it sell for more than |23 check for it?
22 what we state? 22 A. Ithink like in the previous case, I
23 BY MR. SHAFER: 23 wouldn't have known that, So [ probably put "SFRY
2¢ Q. No. My question is, are your appraisals for 24 there instead of the Schaefers.
25 atrustee's sale or a foreclosure auction evermore 125 Q. No, I understand that. But your counsel
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1 F{}RTHER EXAMINATION 1 CERTIPICATE OF DEPONENT
2 BY MR. SHAFER: 2 PAGE LINE CHANGE REASON
3 Q. Besides the potential value on a particular 3
4 date, you didn't offer any opinions on any other 4
5 aspects of this case related to the HOA procedures or 5
6 the legal aspects of this case? §
7 A. Ne. 7
8 MS, HAMRICK: Objection. It's vague and 8
s ambiguous as to "legal aspects of the case.” 2
10 THE WITNESS: No. 10
11 BY MR, SHAFER: 11
12 Q. Does your appraisal factor in any potential 12
13 lepal costs or factors having to deal with this 13
14 particular lawsuit in valuating the value of the 14
15 property? 15 P
16 MS. HAMRICK: Objection. Vague and 16
17 ambiguous. 17 1, SCOTT DUGAM, deponent herein, do hereby
18 THE WITNESS: No. 18 Cranseription to be ny deponicion An seld aStien;
19 MR. SHAFER: That's it. 19 nignature to sald deposition. oo Nerewy affix my
20 MS. HANKS: Okay. We're off the record. 20
21 THE REPORTER: Ms. Hamrick, would youlikea |21
22 copy of the transcript? 22
23 MS. HAMRICK: Yes, please. 23 " ECOTT BUCRN, Daponant
24 THE REPORTER: Mr. Shafer, would you like a | 54
25 copy of the transcript? 25
Page 78 Page BO
1 MR. SHAFER: No. Il take your card, L REPORTER'S CERTIFICATE
2 though, in case we do later. 2 STATE OF NEVADA ; 5s:
3 {Thereupon the taking of the 3 CcoUNTY OF CLARK )
4 deposition was CDHC]UdCd at 4 %, Jane ¥. Efaw, CCR No. 601, do hereby certify:
5 5:06 p.l‘ﬂ.) 5 That I reported the taking cf the deposition of
I # & Kk ok 6 the witneza, ECOTT DUGAN, at the time and place
7 7 aforesald;
8 8 That prieor to being examined, the witness was by
g 3 me duly sworn to teatify to the trutk, the whole
10 10 exuth, and aothing but the txuth:
11 11 That I thereaftar transcribed my shorthand notes
12 12 inte typewriting and that the typewritten transcript
13 13 of said depomitiocn is a c¢ompleta, true and accurata
14 14 ctranscription of said shorthand notes taken down at
15 15 said time, and that a reguant has baen made to review
16 158 rthe transcript,
17 17 1 further certify that I am not a relative or
18 18 employee of counsel of any party inveolved in said
13 19 actiom, nor a relative or amployes of the parties
20 20  involved in paid action, nor a person financlally
21 21 intevested in tha action.
22 22 Dated at Las Vegasn, Nevada, this day of
23 23 , 2015,
24 24
25 25 AHE v,
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REPORTER'S CERTIFICATE
STATE OF NEVADA )

] 83:
COUNTY OF CLARK )

I, Jane V. Efaw, CCR No. 601, do hereby certify:

That I reported the taking of the deposition of
the witness, SCOTT DUGAN, at the time and place
aforesaid;

That prior to being examined, the witness was by
me duly sworn to testify to the truth, the whole
truth, and nothing but the truth;

That I thereafter transcribed my shorthand notes
into typewriting and that the typewritten transcript
of said deposition is a complete, true and accurate
transcription of said shorthand notes taken down at
sald time, and that a request has been made to review
the transcript.

I further certify that I am not a relative or
employee of counsel of any party involved in said
action, nor a_relative or employee of the parties
involved in said action, nor a person financially

interested in the action.

Dated at Las Vegas, Nevada, this day of
e w
r :_:?:::h
» .
:,"f \‘-._ u et "f-:-{" .r
E*x,______" o N 3 IM@" o st
Jane V. Efaw, CCR #601
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. anything that puts undue pressure on the sale of a

property.
BY MS. HANKS:

0. Would a foreclosure of a lien by an HOA
be considered a forced sale?

MS. MORGAN: Objection. Lacks foundation.
Incomplete hypothetical. Calls for legal
conclusion.

THE WITNESS: That's probably not part of my
scépe of work but an HOA is a lien and they are
basically trying to recover outstanding homeowner's
dues that are unpaild in order to run the
association.

BY MS. HANKS:

Q. S50 when they foreclosure on a lien,
that's considered a forced sale?

MS. MORGAN: Same objection.

THE WITNESS: VYes.

BY MS. HANKS:

Q. Now, just so I'm clear we've talked in
the past before that the person that actually
assigns you the file so to speak is Accurity
Qualified Analytics; correct?

A. Yes.

Q. In other words the bank would have

Depo International, LLC
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A, Yas.
0. Well, when constraints are put on the

marketing in terms of time does that affect the

value?

A, Yes.

Q. Does it affect it negative or
positively?

A. It depends on the market at the given
time of the sale.

Q. Typically speaking would it be fair to
state that when you put constraints on the marketing
in terms of days, the less days will typically give
you a less value for the property?

MS. MORGAN: Objection. Incomplete
nhypothetical.

THE WITNESS: It would give you a less value
but if the time marketing days is unreasonable, then
it would create a sales concession.

BY MS. HANKS:

Q. What is a sales concession?

Al That's where the -- it's a concession
where we know the market value based on the fact
that four homes sold at $100,000 and now we have a
seller that's under liquidation or disposition that

has to put the property on the market and sell it in
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a shorter time period; so, therefore they are going
to take less for that property.

Q. Okay. So when someone takes less for
property, you consider that a sales concession?

MS. MORGAN: Objection. Misstates prior
testimony.

THE WITNESS: That's a liguidation or
disposition value.
BY MS. HANKS:

Q. No. I understand that but I'm trying
to understand what's your definition of a sales
concession. I thought you had said when someone
takes less for a property because they're selling it
for a shorter period of time or they'zre forced sale?

A. Well, I think sales concession is when
a seller -- I think you're misconstruing the term.
Sales concession is when a seller offers concessions
in order to attract a potential buyer that may not
be able to afford the property; so, therefore I'll
pay points on behalf of the buyer.

Q. Okay. And that's what I was trying to
understand what was your definition of a sale
concession. So a concession is when a seller offers
the points?

A, Correct.

Depo International, LL.C

(702) 386-9322 or (860) 982-3299 info@depointernational.com Page 22

JA_0971




Richard Scott Dugan - 6/16/2015
SFR Investments Pool 1, LLC vs. Bank of America, N.A., et al.

10

il

12

13

ls

17

18

19

20

21

22

23

25

0. Any other type of concession?

A. Any other type of concession?

MS. MORGAN: Objection. Vague.

THE WITNESS: Well, there is other concessions
in regard to if a property is sold unreasonably in
the too short a period of time, then it may not
equal any type of definition of market value.

BY MS. HANKS:

Q. And how do you define unreasonably?

A. How do I define unreasonably?

Q. Uh-huh.

A. Well, let's say for example if we on
the Brighton property we exposed it for one day,
then there would be no way for that property to
attract a competitive pcotential buyer pool that
would purchase the property. Aand therefore it would
not have proper exposure and it wouldn't meet the
definition of a value.

Q. Meet the definition of market value or
any value?

Al Any value.

Q. How long were properties on the market
in Las Vegas in 20077

MS. MORGAN: Objection. Vague and ambiguous.

THE WITNESS: It would really depend on what

Depo International, LLC
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meant by the term.

2 A. If you're talking about an HOA lien
3 they're not exposed to the market. They're not
4 listed in the MLS and therefore they don't meet the
5 definition of the open market.
6 Q. In other words they don't meet the
7 definition of a market value; correct?
8 A. Any type of value.
E Q. But certainly not market value?
10 A. Definitely.
11 Q. And that's the appraisal that you did,
12 correct, market value?
13 A, That's the only appraisal I did.
14 Q. Okay. Now, with respect to the sales
15 concession getting back to that, I think you talked
16 about when a seller offers points as an example of a
17 sales concession, any other examples of sales
18 concessions that a seller could offer in a
19 particular sale?
20 MS. MORGAN: Objection. Vague and ambiguous.
21 Outside the scaope of work,
22 THE WITNESS: Well, they can give cars away as
23 a concession. They can give anything they want as a
24 concession.
25/ )/ /
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~could even be less than that; correct?

Q. Okay. And so in other words when
you're comparing whether something sold for
disposition value, why doeg it matter what the
market value is? 1It's a completely different beast;
right?

A. Well, it still matters what market
value is because you have to look at the market
value in order to get the disposition value. In
other words if I have ten sales and my particular
disposition value wants it sold in 30 days and all
my sales happened in fifteen days, I could be
actually selling it for more because I'm exposing it
on the market longer.

Q. Or the inverse being less?

A. Absolutely.

Q. And it could be -- I think you said

typically you might see 80 to 90 percent but it

A, Then you get to a position then is it a
value?
Q. And isn't value just an economic

concept, it's not a fact; correct?

A, In crder to have -- gure.
Q. And so essentially what we have in this
situation -- let's take the HOA foreclosing on its

Depo International, LL.C
(702) 386-9322 or (800) 982-3299 info(@depointernational.com Page 32

JA_0974



Richard Scott Dugan - 6/16/2015
SFR Investments Pool 1, LLC vs. Bank of America, N.A,, et al.

10

11

12

13

14

15

16

17

18

15

20

21

22

23

24

25

lien. We have a very limited exposure to the
market, right, listed for auction one day; correct?

MS. MORGAN: Objection. Assumes facts not in
evidence. Calls for speculation.

THE WITNESS: It's at the auction for one day
but prior to that it's got a notice of default for
90 days, I believe.

BY MS. HANKS:

Q. Right. But it's not listed for sale
during that 90-day period; correct? :

A. Correct.

Q. So when a property is -- unlike a
market value property that you're selling on the
open market and can say, hey, I want to leave it up
for sale for 30, 60, 90 days, an HOA is iforeclosing
on the lien, is only offering it up for auction on
one day in a matter of minutes; correct?

MS. MORGAN: Objection. Vague and ambiguous
and 1s an incomplete hypothetical.

THE WITNESS: Sure.

BY MS. HANKS:

0. And we discussed earliexr that that's a
timing constraint. We called it constraints on the
marketing that will affect the wvalue.

A. It affects the value and creates a
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concession.

Q. And therefore if we have a property
that sold under those time constraints for less than
market value, it falls or it could fall within a
disposition value analysis or liquidation wvalue
analysis; correct?

MS. MORGAN: Objection. Incomplete
hypothetical. Calls for speculation.

THE WITNESS: Are you talking about HOA lien?
BY MS. HANKS:

Q. Yeah.

A. No.

0. Why not?

A. Because the HOA can only collect a
certain amount that is owed to them. So the figure
that they are collecting that between that and
market value is the sales concession, they are
giving up that difference because they don't care
about it.

Q. And that to your understanding meets no
definition of value within the appraisal world?

A. Absolutely.

Q. And then would it be fair to state then
that because of that type of transaction meets no

definition of value in the appraisal world, you
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cannot compare that type of transaction to a market

value transaction?

A. Correct.
Q. Now backing up to your retention, am I
correct in understanding -- I think you had

testified earlier but I want to make sure I
understand -- that the appraisal for market value,
retrospective market value that was imposed upon you
by Bank of America; correct?

MS. MORGAN: What is the gquestion? I'm sorry.
BY MS. HANKS:

Q. In other words you were contacted and
asked to do a retrospective market value appraisal
by Bank of America; correct?

A. By Accurity.

Q. Through Bank of America; correct? Bank
of America talked to Accurity and said I want a
retrospective market analysis; is that correct?

A. I believe so. |

Q. And what I'm getting is, is that was
the assignment that you were given?

A. Yes.

0. And in other words you did not look at
this particular case the lawsuits surrounding this

case and this property and say I think retrospective
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market analysis is a property analysis?

A. The client had stated what they wanted.

Q. Okay. Thank you. And just =0 I
understand, when you did the market value
retrospective market value analysis, you were doing
it as of the effective date of September 12, 2012;
correct?

A. I believe so. Yes.

0. And it was in the context of the
property not being sold in HOA foreclosure of a
lien?

A, It was prior to.

Q. Right. 8So in other words it assumed
that the borrower still owned the property and was
listing it on the open market, your report?

A. Yes.

Q. And the first page of your report --
it's actually page number three of your report and
it's.Bates stamped Pugan 000003 where you indicate
that at the bottom paragraph, "The value opinion
reported is as of the stated effective date and is
contingent upon the certification and limiting
conditicns attachad. The assumptions and limiting
conditions alcong with the clarification of scope of

work provides specifics as of development of the
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appraisal along with exceptions that may have been
necessary to complete a credible report."

A. Yes.

Q. And my guestion, I want to talk now
about what assumptions and limiting conditions that
apply to this particular appraisal. And I believe
they are found on page eight of your report;
correct?

A. Yes.

Q. So that's the page that’'s titled
assumptions and limiting conditions and scope of
work and one of the assumptions and limiting
conditions that you made was that the title to this
particular property was good and marketable; is that
correct?

A, Yes.

Q. And what does it mean for title to be
good and marketable?

MS..MORGAN: Objection. Calls for legal
conclusion. Vague and ambiguous.
THE WITNESS: That the title is not clouded.

BY MS. HANKS:

0. Doeg it mean that someone can sell the
property?
A. Yes.

Depo International, LI.C
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Q. Does it mean someone can insure the
property via title insurance?

A. Yes.

0. Does it mean someone can dispose of the
property whether that be a sale or any other type of
method, they can just do whatever they want with the
property, that's what that means; correct?

MS. MORGAN: Objection. Incomplete
hypothetical.

THE WITNESS: As ﬁong as it's legal.
BY MS. HANKS:

Q. Yeah. We don't mean burn it down and
claim insurance proceeds; correct?

A. Yeah.

Q. Okay. Now with respect to SFR's
purchasing of this property, is it your
understanding that they received good and marketable
title?

MS. MORGAN: Objection. Calls for a legal
conclusion. Outside of the scope of work.
THE WITNESS: Outside of my scope of work. I
didn't do any work regarding SFR.
BY MS. HANKS:
Q. Okay. Do you have an understanding

that that is the crux of this litigation that the
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1 So I want to break that down to
2 those three clauses. What is your understanding of
3 the nature of the appraisal problem for this
4 particular file?
5 A. To estimate the market wvalue
6 retrospective as a specific date per the client's
7 request..
B Q. And do you know if that really is going
9 to have any relation to what is being fought about
10 in the underlying litigation?
11 MS. MORGAN: Objection. Vague and ambiguous.
12 It's beyond the scope of Mr. Dugan's assignment and
13 in a roundabout way calls for legal conclusion.
14 THE WITNESS: I have no idea.
15 BY MS. HANKS:
16 Q. So you have no idea how Bank of America
17 intends to use your report in the actual litigation?
18 A. No.
19 MS. MORGAN: Objection. .Misstates prior
20 testimony.
21 THE WITNESS: I believe they are doing it as a
22 benchmark to estimate what the value of the property
23 would have been if they had put it on the open
24  market and sold it.
25/ /1
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1 Q. So SFR's purchase of the property was
2 not a market value purchase; correct?

3 A. Yes.

4 Q. And further in that paragraph under

5 vour assumptions, limited conditions and scope of

6 work, it reads, "The opinion of value that is the

7 conclusion of this report is credible only within

8 the context of the scope of work, effective date,

9 the date of report, the intended users, the intended
10 use, the stated assumptions, and limiting

11 conditions, any hypothetical conditions, and/or

12 extraordinary assumptions, and the type of value as
13 defined herein."

14 And to summarize that sentence

15 that essentially is saying thét the report is only
16 as credible as the acceptance of the fact that it
17 was a retrospective market value appraisal; correct?
18_ A, Yes.

19 Q. And actually if you go to page nine of
20 your report, you actually define market wvalue there
21 and it has five elements; is that correct?

22 A, Yes.

23 0. And just so I'm clear I think you've
24 already testified to this, but I just want to make

25 sure that the market value definition that's in your
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report here, the transaction that SFR was involved
in whereby it purchased the property at the HOA
auction does not meet this definition of market
value; correct?

A. Yes.

Q. Now, if you go to page number four of
your report under the first box on that page where
you have subject, it;s the little section that is
marked subject, you have current owner of record is
Justin and Bobbie Jo Missimer. Missimer? It's
M-i-s-s-i-m-e-r. Is that a typo? It may be.

A. I have no idea. What's wrong with it?

Q. Well, T don't think they own the
property. SFR owns it; so, I was just wondering,
are you going from a different ownefship of record?

A, I think they're the people that owned
it prior to the sale.

Q. Okay. So not what the current owners
are but what the owners would have been in terms of

the retrospective analysis?

A. Well, yeah. I couldn't use who owns it
today.

Q. Well --

A, I'm not doing it as of today. I did it

as of September 12th, 2012,
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A, Right. Yeah. You could get an 80/20
but you had to have the 20 down payment. It had to
be your money. Couldn't be a gift from parents. I
mean, it was very, very difficult to just get a
loan.

Q. Right. And, so I'm just talking in
generalities. Is that another example of a
constraint that could affect a value for a property
when you limit the pool of buyers?

A. Yes.

Q. And do you know whether the pool of
buyers is limited in the context of an HOA
foreclosure of a lien? In other words buyers who
potential bidders at that auction, is that pool
iimited in anyway?

MS. MORGAN: Objection. Vague and ambiguous.
Calls for speculation.

THE WITNESS: I would say yes.
BY MS. HANKS:

Q. And one of the ways it's limited is a
party typically has -- well, I think always has to

be a cash buyer when attending an auction; correct?

A. I believe so.
Q. Okay.
A. Or at least they have to have a certain

Depo International, LL.C
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- you -- when a buyer is not getting fee simple, the

BY MS. HANKS:

Q. Do you know what the term "bundle of
rights" means?

MS. MORGAN: Objection. Calls for legal
conclusion.

THE WITNESS: Bundle of the rights is all of
the components to fee simple estate.
BY MS. HANKS:

Q. Okay. And maybe we've already talked
about it and just stating it atdifferent way.
Whether someone is getting a fee simple estate, does
that affect value?

MS. MORGAN: Objection. Incomplete
hypothetical. Calls for speculation.

THE WITNESS: Yes.
BY MS. HANKS:

Q. And would it be fair to state that when

value would decrease?
MS. MORGAN: Same objections.
THE WITNESS: Yes,
BY MS. HANKS:
Q. Can you just go to page 29 of your
report? It's still talking about the clarification

of scope of work. And you have evaluation
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really talked about it at length today but I want to
make sure I understand that last paragraph on the

last page of your report. Would it be fair to state

4 that your report and your opinion as to the value
5 really can only be understood in terms of September
6 12, 2012 taking into consideration that it would be
7 a market value transaction; correct?
8 MS. MORGAN: Objection. Vague and ambiguous.
2 THE WITNESS: Yes.
10 MS. HANKS: All right. I don't think I have
11 anything further on this file.
12 MS. MORGAN: Okay.
13 MS. HANKS: We're adding as Exhibit 1 his
14 report.
15 (Exhibit 1 marked.)
16 (Whereupon the deposition was
17 concluded at 12:10 p.m.}
18
19
20
21
22
23
24
25
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REPORTER'S CERTIFICATE

STATE OF NEVADA )
Y ss.

COUNTY OF CLARK

I, Angela Campagna, a certified court
reporter in Clark County, State of Nevada, do hereby
certifvy:

That I reported the taking of the
deposition of the witness, RICHARD 3COTT DUGAN, on
Monday, June 16, 2015, commencing at the hour of
10:09 a.m.

That prior to being examined, the
witness was by me first duly sworn to testify to the
truth, the whole truth, and nothing but the truth.

That I thereafter transcribed my said
shorthand notes into typewriting and that the
typewritten transcript of said deposition is a
complete, true, and accurate transcription of
shorthand notes taken down at said time.

B I further certify that I am not a
relative or employee of an attorney or counsel of
any of the parties, nor a relative or employee of
any attorney oxr counsel involved in said action, noxr
a person financlally iaterested in said acticn.

IN WITNESS WHEREOF, I have
hereunto set my hand in my office in the County of
Clark, State of Nevada, this 23rd day of June 2015.

ANGELA CAMPAGNA, CCR #495

Angile. Corpagus
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DI STRI CT COURT
CLARK COUNTY, NEVADA
ALESSI & KOENI G LLC,

Pl aintiff,

Case No. A-14-705563-C
Dept. No. XVI|

VS.

STACY MOORE, an i ndividual;
MAGNOLI A GOTERA, an

i ndi vi dual ; KRI STIN JORDAL, AS
TRUSTEE FOR THE JBWNO
REVOCABLE LI VI NG TRUST, a
trust; U S. BANK, N A, a

nati onal banki ng associ ati on;
NATI ONSTAR MORTGAGE, LLC, a
foreign limted liability
conpany; REPUBLI C SI LVER STATE)
DI SPOCSAL, I NC., DBA REPUBLIC )
SERVI CES, a donestic )
governnent entity; et al.,

N N N N N N N N NS

N N N N N N

Def endant s.

AND RELATED COUNTERCLAI M AND
TH RD- PARTY CLAIM

SN N N N N N NS

DEPCSI TI ON OF
30(B) (6) REPRESENTATI VE FOR ALESSI & KOENIG L.L.C
DAVI D ALESSI
HENDERSQN, NEVADA
VEEDNESDAY, MAY 16, 2018

VERI TEXT LEGAL SOLUTI ONS
(800) 567- 8658

REPORTED BY: CYNTH A K. DuRI VAGE, CCR No. 451
JOB NO.: 2908059
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1 Have you seen this document before?

2 A. Yes | have and | am prepared to testify

3 on all the matters contained within it.

4 Q. Allright. Very good.

5 | notice today you're not represented by

6 counsel, athough | understand you are an attorney,

7 correct?

8 A. I'macCdiforniaattorney, correct.

9 Q. Allright. | believe, if I'm not mistaken,
10 Aless & Koenig, LLC isthe named plaintiff in this
11 litigation.

11 18/14 12 Do you know if they're represented by
12 BB Alessi & Koenig multiple pages 55 13 counsel in this matter?
- of fees and costs 14 A. No. Aless Koenig filed Chapter 7in
CC  Appraisa Of Real Property 56 15 December of 2016. So Shelly Krohn isthe trustee.
14 o _ _ 16 Janette Pearson isthe trustee's attorney.
5 DD o gif;davut of David Aless, 58 17 Q. Butyou'e heretoday asthe 30(b)(6)
16 18 designeefor Alessi & Koenig, are you not?
17 19 A. Yes
18 QUESTIONS WITNESS INSTRUCTED NOT TO ANSWER: 20 Q. How much time did you spend preparing for
19 (NONE) ) - o .
20 21 this deposition, perhaps reviewing the collection
21 22 file?
gg 'NFORMAT'Ol\’:'OTNOEBESUPP'—'ED: 23 A. Asldoinall my depositions, | contacted
2u ( ) 24 Jona, J-o-n-a, LePoma, L-e-P-0-m-a, on my way to the
25 25 deposition, and we went over both files, the depo |
Page 7 Page 9
1 DAVID ALESS, 1 just took and this one.

2 having first been duly sworn to testify to the truth,
3 the whole truth, and nothing but the truth, was
4 examined and testified as follows:
5
6 EXAMINATION
7 BY MR. MILNE:
8 Q. David, my nameis Gary Milne. | represent
9 Nationstar Mortgage in this litigation.
10 | know immediately prior to today's
11 deposition, your deposition was taken in another
12 matter herein this office.
13 At that time, were any admonitions
14 provided, or you've probably done hundreds, if not
15 thousands of these?
16 A. That'scorrect, | have, and there's no need
17 for any admonitions. We can just jump right in.

18 Q. Allright. Thank you.

19 Let me hand you what we're going to mark as
20 Defendant's Exhibit A.

21 (Exhibit A was marked for

22 identification by the reporter.)

23 BY MR. MILNE:
24 Q. David, you havein front of you what we've
25 marked as Exhibit A to your deposition.

2 It doesn't take me long at this point. |
3 probably spent five or ten minutes on it.
4 Q. Didyoutak to anyone besidesthe
5 individual identified?
6 A. No.
7 Q. Doyouknow how itisthat Alessi & Koenig
8 got involved with this HOA foreclosure sale?
9 A. Wewould have been hired by the homeowners
10 association.
11 Q. | believe, if I'm recalling correctly,
12 Shadow Mountain Ranch Community Association?
13 A. Shadow Mountain, yes.
14 So generdly, there's aretainer between
15 our firm and the association or the board by way of a
16 motion at a properly quorumed HOA board meeting would
17 hireus.
18 Our main point of contact, though, isthe
19 HOA management company. It's usually not the board
20 or the HOA itsalf.
21 Q. Would you happen to know whether isthe
22 first matter you've handled for Shadow Mountain?
23 Were there others? Do you have any idea?
24  A. For Shadow Mountain, | don't know.
25 Q. Doyou know who the management company was?
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Page 10
1 A. | don't know.

2 Q. But most of your contact in terms of the

3 coallection process would be through the management

4 company on behalf of the HOA, correct?

5 A. Usudly, yes.

6 Q. Do you know anything about the homeowner,

7 Magnolia Gotera?

8 A. No

9 Q. Any communications through your office with
10 her that you saw upon your review of thefile?
11 A. Notthat | know of.
12 If | had the status report, which | believe
13 was produced in our document production, that would
14 help assist me.
15 Generally, communication with the homeowney
16 would be noted in the status report.

17
18 you, then.
19 Madam Court Reporter, | don't know if

20 you've got specific colors for your exhibit stickers
21 you're wanting to use.

MR. MILNE: Why don't we go ahead and hand 17 Koenig do anything in terms of making sure they had

Page 12
1 the homeowner, payments received or payments made.

2 Q. Based upon anything here or, again,
3 anything you may have seen in reviewing thefile, do
4 you know whether or not Magnolia Gotera lived in this
5 property or whether it was arenta property or any
6 understanding one way or the other?
7  A. |don't have any understanding one way or
8 the other of that.
9 Q. Atsomepoint, did Alessi & Koenig cometo
10 understand that she didn't live there?
11  A. Fromthe documentsthat | have in front of
12 me, | cannot answer that question. Perhapsif | saw
13 the mailings, if there was an offsite address. But |
14 don't see anything in the file so far to indicate
15 that.
16 Q. DoesAlessi & Koenig-- or, did Aless &

18 current mailing information for the homeowner?
19 MR. MARTINEZ: Objection, form.

20 THE WITNESS: Wedid review the public
21 recordsto ascertain current addresses.

22 (Exhibit B was marked for 22 BY MR. MILNE:
23 identification by the reporter.) 23 Q. Beyond that, any other research?
24 BY MR. MILNE: 24  A. No, not that | can think of.
25 Q. David, you haveinfront of youwhat we've |25 Q. Andif amailing came back, would any
Page 11 Page 13
1 marked as Exhibit B, which | believe may be that 1 inquiry, either with the management company or the
2 status report, if 1'm using the language correctly -- 2 HOA, be made?
3 A Yes 3 A. Generadly, any updates to mailing addresses
4 Q. --that you referenced. 4 or offsite addresses are reflected on the ledger.
5 A. Yes And so, to answer your question, it 5 Generally, we would obtain an updated
6 looks like we did make contact with the homeowner on 6 accounting ledger when we take the next step in the
7 October 12th, 2009. There's an entry in the status 7 foreclosure process.
8 report to that effect. And it also says: 8 | see several entries here where we
9 " Spoke with homeowner, payment 9 requested an updated accounting ledger.
10 forthcoming." 10 So in that way, we are updating our
11 Q. Tel mealittle bit about this Exhibit B, 11 records.
12 how it's prepared or was prepared. 12 (Exhibit C was marked for
13 I'm going to assume it's by whoever does 13 identification by the reporter.)
14 anything substantive with the file. There'sa 14 BY MR. MILNE:
15 computer entry made asto what wasdoneandwhenand |15 Q. David, I've handed you what we've marked as
16 adescription and so forth. 16 Exhibit C to your deposition. It'sadeed of trust
17 A. Yes 17 recorded on November 21st, 2005.
18 Q. Isthat how it's generated? 18 Did you see this upon your review of the
19  A. Theseentries are done by employees of the 19 collection file?
20 law firm. 20 A. Ididnot.
21 Q. Aless & Koenig? 21 Q. Isittypical to obtain acopy of the deed
22  A. Of Alessi & Koenig, yes. And they're meant 22 of trust in the process of foreclosing an HOA's lien?

23 to capture al of the pertinent, relevant events on a
24 foreclosurefile, such as the recording of the

25 various notices, communications with the bank and/or

23  A. ldontknow if it'stypical or atypical.
24 We oftentimes do either review it online -- | can't
25 say that it'stypical for usto print it out and scan
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Page 14 Page 16

1 itinto thefile, athough | have seen it on a number 1 asuper-priority lien?

2 of occasions. 2 MR. MARTINEZ: Objection, form.

3 Q. And!'l represent to you that the 3 THE WITNESS: The words "super-priority

4 documents we obtained from the Dropbox did include a 4 lien" are not on this document. It just has atotal

5 copy of the deed of trust. 1 don't know whether it 5 amount due. So there would be no way for a person

6 was this exact one, exact copy, in other words, this 6 reading the document to ascertain a super-priority

7 copy might have been obtained somewhere else, but one 7 amount.

8 was seenin the collection file. 8 BY MR. MILNE:

9 But be that asit may, why would Alessi & 9 Q. Therecording dateis, | don't know, looks
10 Koenig want to have a copy of the deed of trust in 10 to be about three weeks after the date the notice of
11 the collection file? 11 lien was signed.

12 MR. MARTINEZ: Objection, form. 12 Isthat typical, or isthere any
13 THE WITNESS: We would place the -- to 13 requirement by the statute, as you understand it?
14 obtain information as to who to mail the notices to 14 MR. MARTINEZ: Objection, form.
15 aswell asthe amount owed on the property. 15 THE WITNESS: There's no requirement by the
16 BY MR. MILNE: 16 statute, as| understand it.
17 Q. Anything else? 17 (Exhibit E was marked for
18 A. Notthat | can think of. 18 identification by the reporter.)
19 We would aso be looking for assignments of 19 BY MR. MILNE:
20 the deed of trust. All of thisis done to ensure 20 Q. David, Exhibit E istwo letters sent to
21 that we mail the noticesto the right parties. 21 Magnolia Gotera, both dated April 15, 2008, one with
22 (Exhibit D was marked for 22 an addressin Las Vegas, which | think isthe
23 identification by the reporter.) 23 property address, and the other isto Salinas,
24 THE WITNESS: Exhibit D isacopy of a 24 Cdlifornia.
25 notice of delinquent assessment lien recorded 25 What isthis letter?
Page 15 Page 17

1 May 7th, 2008. 1 A. Thisisalien cover letter. With this

2 BY MR. MILNE: 2 letter, the notice of delinquent assessment lien

3 Q. Inoticeinlooking at Exhibit D, David, 3 would have been enclosed. It'sinforming the

4 that in the first paragraph for recorded information 4 delinquent homeowner that there's a past-due balance

5 asto the CC&Rs, the word "pending"” isindicated 5 due and the date that it's due.

6 there. 6 Q. Canyoutel from the-- what did you call

7 Do you know how or why that is? 7 Exhibit B, status report or status record, whether or

8 A. ldont. 8 not Exhibit E came back, was delivered, anything

9 Q. Thetotal amount dueis $957, and the 9 about the success of this mailing?

10 notice purportsto break that amount down into 10 A. Wadll, you can see on the second entry,

11 collection and attorney's fees as well as collection 11 April 11th, 2008, that the lien recordation was sent
12 codts, late fees, et cetera. 12 viaregular certified mail. This Exhibit E is a copy
13 Would | be correct in understanding, after 13 of that mailing with the certified mail number.

14 | subtract out the collection and attorney's fees and 14 Y ou can see the certified mail number on

15 the collection costs and |ate fees, the balance would 15 the document.

16 be the assessments that are delinquent? 16 Q. Sure. Andthedates, April 11 onthe

17 MR. MARTINEZ: Object to form. 17 report and April 15 on the Exhibit E itself, any

18 THE WITNESS: Aswell asthe management 18 understanding as to why those are off by four days?
19 company intent to lien fee and the management company | 19 MR. MARTINEZ: Objection, form.

20 audit fee. 20 THE WITNESS: | don't think that they're
21 BY MR. MILNE: 21 off.

22 Q. Anybody who received this notice of 22 | would imagine that the lien might have

23 delinquent assessment lien, Exhibit D, upon looking 23 been drafted. The entriesin the status report are
24 at it, would they be able to determine whether or not 24 on or about dates, so it just may not -- the legal

25 the HOA was seeking to foreclose what we now know as | 25 assistant wasin the process of mailing the lien out

5 (Pages 14 - 17)
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Page 18
1 and part of that process was entering the event in

2 the status report.
3 (Exhibit F was marked for
4 identification by the reporter.)
5 BY MR. MILNE:
6 Q. David, you havein front of you what we've
7 marked as Exhibit F to your deposition, atrustee
8 sadeguarantee for North American Title Company,
9 effective July 23, 2008.
10 Why isthisin Alessi & Koenig's collection
11 file?
12 A. Thisdocument helps us ascertain the
13 encumbrances on the property, who to -- helps us
14 determine who to mail the notice of default to.

15 Q. AndI seeonthethird page of Exhibit F

16 the deed of trust in favor of Countrywide Home Loans
17 isnoted there, correct?

18 A. Yes

19 (Exhibit G was marked for

20 identification by the reporter.)

21 BY MR. MILNE:

22 Q. David, you've been handed Exhibit G. It's

23 anotice of default and election to sell under

24
25

homeowners association lien, and it's actually three
different documents.

Page 20
1 that each of the notices references the same lien.

2 BY MR. MILNE:
3 Q. Thefirst lien that was Exhibit D?
4 A. Correct.
5 Q. Itlookslike, referencing again the status
6 report, Exhibit B, that the June 21, 2008 notice of
7 default isreferenced, asisan April 2009 notice of
8 default, April 14th.
9 A. Itlookslikein parenthesis, it says,
10 "re-recording.” | don't know if there was an issue
11 with the recordings or the mailings of that first
12 notice of default. | don't have enough documentsin
13 front of me.
14 Q. And then, thethird page of Exhibit G, the
15 July 2010 notice of default, again, that also, |
16 think, isreflected in the status report at the
17 bottom of the first page of Exhibit B as June 21st?
18 A. Yes
19 Q. Butyour best recollection or understanding
20 isthat these multiple notices of default wasto
21 prompt the homeowner to pay the delinquent
22 assessment?
23 A. Yes. Goingto foreclosure sae, though,
24 wasthe last resort, especialy thislong ago.
25 At the beginning of the process, we could

Page 19

Thefirst pageis anotice of default
recorded on July 23, 2008. The second pageisa
notice of default recorded on April 30, 2009. And
the third pageis a notice of default recorded on
July 1, 2010.

Asbest as| can tell, the only difference
between the documents is some dollar figures are
different and maybe some other dates, but I'm just
hoping you can maybe help me understand what was the
need for successive notice of default under this one
notice of lien.

MR. MARTINEZ: Objection, form.

13 THE WITNESS: | don't know. It could be
14 that -- | don't know.

15 It does not look like we charged multiple
16 timesfor the notice of default.

17 Thisfileisan old file, it's 2008, 2009,

18 2010. Weredly weren't going to sale. So these
19 notices could have been to try to get the attention
20 of the homeowner ayear |ater because we weren't
21 moving forward to sale on properties at thistime
22 very regularly. And so, just in an effort to shake
23 thetrees, asit were, alittle bit, it doesn't ook

24 like we charged for the notice. | don't seethe

25 mailings for any of the notices. But | would note

© 00N UL WDN PR
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Page 21
1 have certainly recorded a notice of trustee sale and

2 levied more fees on the account.

3 It does look like we might have had a

4 little bit of contact from the homeowner. So we were
5 just trying to close the account out and, like |

6 said, shakethetreesalittle bit.

7 Q. And the notice of default would, in

8 addition to being mailed to the homeowner would also
9 be mailed to alender, correct?

10 A. Correct.

11 (Exhibit H was marked for

12 identification by the reporter.)
13 BY MR. MILNE:

14 Q. David, Exhibit H appears to be another
15 trustee sale guarantee like document. Thistime,
16 instead of it coming from North American Title
17 Company, this one appears to be generated by First
18 American Title Company, effective May 6, 2010.
19 Reason why it didn't go back to North

20 American Title?

21 A. |don'tknow. Weuse multipletitle

22 insurance companies over the years.

23 Q. Andagain, Exhibit H shows the deed of
24 trust in favor of Countrywide, correct?

25 A. Correct.
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Page 22
1 (Exhibit | was marked for

2 identification by the reporter.)

3 BY MR. MILNE:

4 Q. David, Exhibit | isaletter on Alessi &

5 Koenig letterhead, dated September 8, 2010 with a

6 subject line "Rejection of Partial Payments.”

7 I've kind of tried to compare this to the

8 status report, Exhibit B, to get a better

9 understanding of the communications to and from
10 Aless & Koenig and Miles Bauer Bergstrom & Winters
11 whoisidentified on thisletter as the recipient.
12 And it looks like, based upon the status
13 report, that on September 9, 2010, Alessi & Koenig
14 received payoff requests from Miles Bauer Bergstrom &
15 Winters.
16 | didn't see that letter in the collection
17 filein preparation for your deposition. But then, |
18 look at that date, September 9, and compare it to
19 Exhibit I, which isaday earlier, September 8, and |
20 wasalittle confused on the dates.
21 Am | correct in believing and understanding
22 that Exhibit | was received after arequest from
23 Miles Bauer for payoff information, whatever date
24 that letter may have been?
25 MR. MARTINEZ: Objection, form.

Page 24

Q. Buttypicaly in these cases where Alessi &
Koenig has communicated with Miles Bauer, Alessi &
K oenig would receive communication from Miles Bauer
reguesting a super-priority amount, and then, a
letter such as Exhibit | would be generated?

A. No. Exhibit | isan outlier.

Generally, the response would be a demand

that you see on page 2 of Exhibit | with an account
ledger attached to it.
10 Q. Okay.
11 A. l'veonly seenthefirst page of Exhibit |
12 at acouple of depositions.
13 Generally what | would see in response to
14 Miles request for a payoff is a breakdown that you
15 seeon page 2 with an attached account ledger.
16 Q. Page?2 of Exhibit1?
17 A. Yes
18 (Exhibit Jwas marked for
19 identification by the reporter.)
20 BY MR. MILNE:
21 Q. David, Exhibit Jisaletter dated
22 September 30, 2010 from Miles Bauer to Alessi &
23 Koenig; the third page of which includes aMiles
24 Bauer check payable to Alessi & Koenig for $207.
25 Have you seen this document before, or did

© 00N UL WDN PR

Page 23
1 THE WITNESS: Not received. Thisletter

2 would have been sent by our office to Miles Bauer,
3 and I'm not surprised that Ryan didn't note the
4 status report or that this document wouldn't be
5 scanned by Ryan into the status report.
6 But I've seen this document at a couple of
7 my severa hundred depositions that Ryan apparently
8 sent out, Ryan Kerbow, K-e-r-b-o-w. | don't know
9 that thisletter is noted on the status report, but
10 you are correct that thisis part of the
11 back-and-forth communication between our office and
12 Miles Bauer reflected in the status report.
13 BY MR. MILNE:
14 Q. Would thisletter ever go out peremptorily
15 or before receipt of communication from Miles Bauer?
16 MR. MARTINEZ: Objection, form.
17 THE WITNESS: No. It would be facilitated
18 by Miles Bauer contacting our office.
19 The document references arejection of a
20 partial payment. | don't see anything in the status
21 report reflecting receipt of a payment by Miles
22 Bauer, however.
23 BY MR. MILNE:
24 Q. Well get there.
25 A. Okay.

Page 25
1 you seeit in your review of the collection file?

2 A. |didnot.

3 Q. It seemsto reference the statement of
4 account that we did see as the second page to
5 Exhibit I.

6 In fact, it references the same $3,554 as
7 what was being claimed for afull payoff amount.
8 Miles Bauer, however, forwarded a check

9 payableto Alessi & Koenig for $207, correct?
10 MR. MARTINEZ: Objection, form, facts not
11 inevidence.
12 BY MR. MILNE:
13 Q. | mean, doyou know if Alessi & Koenig
14 received Exhibit J?
15 MR. MARTINEZ: Objection, form.
16 THE WITNESS: | don't know. | would expect
17 to see either acopy of the check -- and thisis
18 based on my prior testimony in depositions -- either
19 afile-- copy of the check in our file, in our
20 production or areference to the check in the status
21 report or both.
22 However, the absence of areferencein the
23 statusreport and a copy in our check -- in our file
24 would not lead me to believe conclusively that we
25 didn't receive the check.
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Page 26
1 Thereis a possibility that the check was

2 sent to our office, and we failed to scan it into the

3 program and/or noteiit in the status report. | just

4 don't know for sure.

5 BY MR. MILNE:

6 Q. Isitpossiblethat Exhibit I, the letter

7 from Ryan Kerbow, would be responsive to receipt of
8 what Ryan was calling apartial payment?

9 MR. MARTINEZ: Objection to form.

10 THE WITNESS: The dates wouldn't make sense
11 inasmuch as his letter predates --

12 BY MR. MILNE:

13 Q. TheMilesBauer letter?

14  A. --theMilesBauer |etter.

15 So again, | would have no way of knowing

16 except to say that it is possible that this letter

17 and check were sent to our office and that we failed
18 to note it in the status report or make a copy of it.
19 Whether it's more likely or not, | don't

20 know that | would be comfortable answering that.
21 Q. Theaddressfor Alessi & Koenigin

22 September of 2010 is 9500 West Flamingo Road,
23 Suite 100, wasit not?

24 A. Actually, it was Suite -- in 2010 we were

25 upstairsin the Suite 204.

Page 28
1 to the $207 that the Miles Bauer check was for?

2 MR. MARTINEZ: Objection, form.
3 THE WITNESS: | agree.
4 BY MR. MILNE:
5 Q. Soatany rate, assuming that Aless &
Koenig received the Miles Bauer letter for $207, it
appears they were attempting to tender the
super-priority lien based upon the
23-dollar-per-month assessment for the HOA.

Isthat your understanding?

MR. MARTINEZ: Objection, form, facts not
12 inevidence. Also, hypothetical to alay witness.
13 THE WITNESS: Yeah. If we received this
14 check, it would appear -- it is equal to nine months
15 of assessments, 23 times 9.
16 BY MR. MILNE:
17 Q. And that wastheir attempt to -- | mean,
18 reading their letter, | mean, Exhibit J speaks for
19 itself, but it appears they were attempting to tender
20 the super-priority amount as they determined at that
21 time based upon the $23-a-month assessments amount?
22 MR. MARTINEZ: Objection, form.
23 THE WITNESS: | mean, | would agree with
24 you the document speaks for itself. | would defer to
25 the author of the document to interpret it.

6
7
8
9

10
11

Page 27
Q. Doesthis Exhibit Jreference the correct

property we're here to talk about today, Marsh Butte
Street?
A. Yes.
(Exhibit K was marked for
identification by the reporter.)
BY MR. MILNE:
Q. David, you havein front of you what we've

© 00 N O g b WN PP

marked as Exhibit K. It appearsto be aledger for

=
o

Shadow Mountain Ranch HOA showing assessment amounts
at least as early as January 2009 and continuing
through October of 2010, correct?

A. Yes.

Q. Monthly assessments $23?

A. Yes.

Q. And would that cover the period showing the

PR R R R R R
N o a0 NP

amount of assessments for the notice of lien, the

=
[oe]

notice of default, and the Miles Bauer letters we've
been talking about here?
MR. MARTINEZ: Objection, form.
THE WITNESS: Yes.
BY MR. MILNE:
Q. | went to law school, so I'm no great

N NN DN
w N B O ©

24
25 assessment by nine months, | think that computes out

mathematician, but if | times the $23 for monthly

Page 29
1 BY MR. MILNE:

2 Q. Looking at the second page, almost about
3 the middle, quote:
4 "Thus, enclosed, you will find a

5 cashier's check made out to Alessi &
6 Koenig, LLC in the sum of $207 which
7 represents the maximum nine months
8 worth of delinquent assessments
9 recoverable by an HOA."
10 Do you see that language?
11  A. Yes
12 MR. MARTINEZ: Objection, form.
13 BY MR. MILNE:
14 Q. Did|I read that correctly?
15 A. Yes
16 (Exhibit L was marked for
17 identification by the reporter.)
18 BY MR. MILNE:
19 Q. David, Exhibit L appearsto be an unsigned
20 authorization to conclude nonjudicial foreclosure and
21 conduct atrustee'ssale on Alessi & Koenig
22 letterhead. | don't see adate specific onit, but
23 it appears to have been chronologically next in order
24 interms of what we're talking about here today.
25 Do you have an understanding as to whether
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Page 30
1 or not the HOA approved proceeding with the trustee

2 sdle at or about the time we've been discussing?

3 A. Yes. My understanding isthat the

4 association approved the sale. They cashed the check

5 January 10th, 2014. A check was cut to Shadow

6 Mountain Ranch for $3,806 which they cashed. I've

7 never heard anything from the association that they

8 did not approve the sale.

9 Our policy, Alessi & Koenig's policy, was
10 that we would move forward to sale absent specific
11 direction from the client not to.

12 In other words, this authorization was not
13 required that it be signed.

14 Q. | guesswhatl -- | guess| want to go back
15 intime before then and drawing your attention to
16 September 15, 2011 on your status report in

17 Exhibit B.

18 A. Yes

19 Q. That tells methat the trustee sale was not
20 authorized per board of directors.

21 A. Yeah. That -- and | don't have the board
22 meeting minutes.

23 I can tell you that we wanted to show the
24 client that we were looking at the file every month,
25 especially at the beginning of the process, files

Page 32
1 (Exhibit M was marked for

2 identification by the reporter.)
3 BY MR. MILNE:
4 Q. David, Exhibit M isanotice of trustee
5 salerecorded January 26, 2011. That was signed on
6 December 16, 2010.
7 Looking at Exhibit M, would anybody who
8 received it be able to determine that the HOA was
9 foreclosing on a super-priority lien?
10 MR. MARTINEZ: Objection, form.
11 THE WITNESS: No.
12 BY MR. MILNE:
13 Q. | seethedelinquent amount, including
14 costs, expenses and so forth, referenced on Exhibit M
15 is $5,757, correct?
16 A. Yes
17 Q. Areyou ableto break that down into any of
18 its component parts?
19 MR. MARTINEZ: Objection, form.
20 THE WITNESS: Wéll, | could giveyou
21 estimates, but | wouldn't be able to give you exact
22 numbers.
23 BY MR. MILNE:
24 Q. And certainly, anybody who had never seen
25 any of the management company documents and so forth,

Page 31
1 could linger for years, months and years.

2 So that was what we call sort of afiller

3 entry. It did not necessarily mean that the

4 association specifically did not authorize the sale,

5 just that they weren't requiring us to move forward

6 at that time.

7 Q. Andthat appearsto be the same entry for

8 severa different datestherein late 2011, early

9 2012?
10 A. Yeah. Wewanted the status report touched
11 every 30 days with some sort of entry so that the
12 client knew that we were looking at the file every
13 30 days.
14 And in some instances, months, if not
15 years, could go by without any actual steps being
16 taken.
17 So we wanted to have some sort of an entry.
18 Solikel said, | call that afiller entry.
19 Q. Okay. Butintermsof Exhibit L, without a
20 date being on that, whether that was contemporaneous
21 with the late 2011 time period or at, we don't know?
22 A. Correct.
23 MR. MARTINEZ: Objection to form of the
24 question.
25 /11

Page 33
arecipient of thiswouldn't be able to do that

either?
MR. MARTINEZ: Objection, form.
THE WITNESS: Correct.
BY MR. MILNE:
Q. A sdedateisnoted of March 9, 2011.
Did this property go to sale down on that

1
2
3
4
5
6
7
8 date?

9 A. | don'thavethetrustee's deed in front of

10 me, but based on the status report, it looks like the
11 sdledid not take place until January of 2014.

12 Q. Some--

13 A. Ayea later.

14 Q. --threeyearslater?

15 A. Or, threeyearslater, sorry.
16 (Exhibit N was marked for

17 identification by the reporter.)

18 BY MR. MILNE:

19 Q. David, Exhibit N isagrant deed, recorded

20 May 27, 2011, Instrument 4010, that purportsto have
21 transferred the property from Gotera, Magnoliato

22 JBWNO Revocable Living Trust.

23 Have you seen this document before?
24 A. No.
25 Q. Doyou know whether or not it was part of
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Page 34

1 the collection file?
2 A. ldon't.
3 (Exhibit O was marked for
4 identification by the reporter.)
5 BY MR. MILNE:
6 Q. David, you've been handed what we've marked
7 as Exhibit O, a second grant deed, but also recorded
8 on May 27, 2011 asinstrument 4011 that purportsto
9 transfer title to the property from JBWNO Revocable
10 Living Trust to Stacy Maoore.
11 Have you seen this document before?
12 A. No.
13 Q. Any understanding asto whether or not it
14 wasin your collection file?

15 A. Ifitwasinour collectionfile, it would
16 have been produced.

17 (Exhibit P was marked for

18 identification by the reporter.)

19 BY MR. MILNE:

20 Q. David, you've been handed what we've marked
21 asExhibit P to your deposition, an assignment of

22 deed of trust recorded on November 2, 2011, assigning
23 the deed of trust that we've seen previously,

© 00N UL WDN PR
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11
12
13
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15
16
17
18
19
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21
22
23

Page 36
THE WITNESS:. Correct.

BY MR. MILNE:
Q. Why anather notice of delinquent assessment
lien?

MR. MARTINEZ: Objection, form.

THE WITNESS: | don't know.

It does appear that we received -- I'm
looking at Exhibit B, page 2, new ownership
information received. There's an entry in the status
report on May 24th, 2012, "New ownership information
received. AK to proceed with collection efforts.”

| would note that this new notice has the
owner Stacy Moore on it, not Magnolia Gotera.

| don't know if this new notice was the
result of the quitclaim deed that we looked at
earlier or not, but it could have been.

BY MR. MILNE:

Q. Itiscertainly for the same property, is
it not?

A. Yes

Q. So our best understanding today might be,
if we put our heads together, is this new --
Exhibit Q, this new assessment lien, was perhaps

24 Exhibit C, to US Bank National Association. 24 necessitated by the change in ownership of the
25 Do you know whether or not a copy of this 25 property?
Page 35 Page 37
1 document was in the collection file? 1 MR. MARTINEZ: Objection, form.
2 A. ldon't. If thisdocument wasin the 2 THE WITNESS: Correct.
3 collectionfile, it would have been produced. 3 BY MR. MILNE:
4 Q. But thisisadocument that would be 4 Q. I'mcurious asto the amount, $6,448.
5 important for Alessi & Koenig to know about so that 5 Does that appear to be acarryover -- |
6 appropriate notices can be mailed to a beneficiary of 6 don't know if I'm using that word correctly, but
7 adeed of trust, correct? 7 whatever the delinquent assessments were while the
8 MR. MARTINEZ: Objection, form. 8 property was owned by Gotera, that amount was carried
9 THE WITNESS: Correct. 9 over and assessed against the new property owner?
10 (Exhibit Q was marked for 10 MR. MARTINEZ: Objection, form.
11 identification by the reporter.) 11 THE WITNESS: Yeah. The quitclaim deed
12 BY MR. MILNE: 12 wouldn't obviate the new owner's responsibility to
13 Q. David, you've been handed what we've marked 13 pay the assessments that accrued prior to the
14 asExhibit Q. It appearsto meto beanew or a 14 quitclaim deed.
15 second notice of delinquent assessment lien, this one 15 (Exhibit R was marked for
16 recorded on September 11, 2012, for our same property 16 identification by the reporter.)
17 on Marsh Butte. And it indicates that the total 17 BY MR. MILNE:

18 amount due through today's date is $6,448, and that's
19 broken down somewhat into collection and attorney's
20 feesand also into collection costs, correct?

21 A. Yes.

22 Q. Anybody receiving thiswould not be able to
23 determine whether there is a super-priority portion,
24 would they?

25 MR. MARTINEZ: Objection to form.

NN DNDNDNDNRE B
g B~ WONPEFEP O O

Q. David, you've been handed what we marked as
Exhibit R to your deposition. It appearsto bea
ledger in Spanish -- I'm sorry -- Shadow Mountain
Ranch HOA letterhead, care of Level Property
Management for Stacy Moore and the Marsh Butte
property.

The ledger starts June 1, 2011 and
continues through June 1, 2013.

10 (Pages 34 - 37)

Veritext Lega Solutions

800-567-8658

JAEd9e8040



Page 38
1 Asl read this, and again, to my best

2 understanding, it appears through that whole time

3 period, we keep the same $23-per-month assessment?
4 A. Yes
5 Q. Sonothing has changed there?
6 A. Right
7 Q. Exhibit R also reflects abalance from the
8 prior owner, doesit not, near the top, $2,730?
9 A. Yes
10 Q. Thelast dollar that be saw -- I'm sorry.
11 The last document that we saw, Exhibit M,

12 the notice of trustee sale, seemed to indicate that
13 the delinquent amount -- and thisis as of

14 January 26, 2011, was $5,7577?
15 A. Correct.
16 Q. Canyou help mewith the differencein the

17 two figureslooking at Exhibit M and Exhibit R,

18 specifically the balance from prior owner being 2730
19 on Exhibit R, but the notice of trustee sale,

20 Exhibit M, says 5757?

21  A. Oh, those would bethe Alessi & Koenig fees
22 and costs as well as the management company's fees
23 and costs.

24 Q. Would those get carried over to the new

Page 40
1 with the notice of delinquent assessment lien, the

2 second one or the new one --

3 A Yes

4 Q. --correct?

5 A. Yeah

6 (Exhibit T was marked for

7 identification by the reporter.)

8 BY MR. MILNE:

9 Q. David, we've marked Exhibit T, a document
10 called "Real Estate Listing Report,” which by my
11 observation, appears to provide much the same
12 function as atrustee sale guarantee in terms of
13 identifying entities that have an interest in the

14 property.

15 This one from Stewart Title, athird title
16 company thistime, correct?

17 A. Yes

18 Q. Andthisiseffective February 27, 2013 --
19 A. Yes

20 Q. --correct?

21 A. Yes

22 Q. Weseeour deed of trust in the amount of
23 $508,250, correct?

24 A. Yes

25 Q. We seetheassignment on the second page to

25 owner and be part of what is being foreclosed?
Page 39
1 A Yes
2 Q. Infact, if welook at Exhibit Q, it does

3 show that today's -- as of that date, the amount due
4 was $6,448?
5 A. Yeah. Thequitclaim deed would not obviate
6 the new owner's requirement to pay the prior feesand
7 costs either as well as the assessments.
8 If it did, homeowners would be quitclaiming
9 properties every 12 months.
10 Q. Sol guess, then, what I'm understanding is
11 this second notice of delinquent assessment lien,
12 Exhibit Q, included all of the fees, assessments,
13 costs, the kit and kaboodle, from the first notice of
14 assessment lien that we saw, which was Exhibit D?

15 A. Yes
16 (Exhibit S was marked for
17 identification by the reporter.)

18 BY MR. MILNE:
19 Q. David, you've been handed what we've markeg
20 asExhibit S. It looks kind of like a repeat of some
21 of the same things we've seen but with a new notice
22 of lien. It looks like the process kind of starts

23 over alittle bit here, sorry to say.

24 But thisis aletter to the new owner,

25 Stacy Moore, dated August 13, 2012, providing her

Page 41
1 USBank, correct?

2 A Yes

3 Q. Andthen, of course, we aso seethetwo

4 grant deeds, as they were captioned, on page 3

5 transferring the property ultimately to Stacy Moore,

6 correct?

7 A. Yes

8 Q. Andthisissomething that Alessi & Koenig

9 received to help it to, what, prosecute or proceed
10 with the foreclosure sale, correct?

11  A. Yes
12 (Exhibit U was marked for
13 identification by the reporter.)

14 BY MR. MILNE:

15 Q. David, Exhibit U isan undated, unsigned,
16 unrecorded notice of default. 1t shows an amount due
17 of $6,631.41. But attached toit, there'salso a

18 notice of default 10-day mailings identifying various
119 entities. And thethird pageis certified mail

20 receipts, correct?

21 A. Yes

22 Q. If1goback andlook at Exhibit T, the

23 redl estate listing report from Stewart Title, and

24 compare that to this notice of default, again, I'm

25 not ahundred percent certain of the date of the
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Page 42 Page 44
1 notice of default, but the real estate listing report 1 mailings of the notice of default recorded July 5th,
2 isdated February 27, 2013. 2 2013 in Exhibit V. And those mailings of that notice
3 | don't see that this notice of default was 3 of default do not show amailing to US Bank.
4 mailed to US Bank. 4 BY MR. MILNE:
5 MR. MARTINEZ: Objection, form, facts not 5 Q. Okay. Soto make sure | understood, the
6 inevidence. 6 evidence of mailing attached as part of Exhibit U
7 BY MR. MILNE: 7 pertain to the notice of default that was recorded on
8 Q. Doyou see USBank's nameidentified on 8 July 5, 2013, which is part of Exhibit V?
9 either the second or the third page of Exhibit U? 9 MR. MARTINEZ: Objection, form.
10 MR. MARTINEZ: Objection, form. 10 THE WITNESS: Correct.
11 Do we have arecorded copy of this? 11 BY MR. MILNE:
12 MR. MILNE: Yes. 12 Q. Andtheassignment that you were
13 THE WITNESS: | don't know the date of this 13 referencing before, Exhibit P, that was the one
14 NOD. 14 showing the assignment of the deed of trust to
15 MR. MILNE: Wéll, et me help out this 15 USBank, correct?
16 discussion and conversation. Well attach the next 16 A. Yes
17 document in order. 17 Q. Andyour question was whether US Bank is
18 (Exhibit V was marked for 18 somehow -- there's a connection between US Bank and
19 identification by the reporter.) 19 Recon Trust Company in Richardson, Texas?
20 BY MR. MILNE: 20 MR. MARTINEZ: Objection, form.
21 Q. David, you've been handed what we've marked 21 THE WITNESS: Yeah. Yes. | understand
22 asExhibit V. It'sactually two different notices of 22 NODs are mailed to the servicer, not the holder of
23 default. 23 thedeed of trust.
24 The first page was recorded on June 13, 24 | don't see any reference to Recon Trust
25 2013. The second was recorded on July 5, 2013. They 25 Company, however, in the assignment of the deed of
Page 43 Page 45
1 both have different signature dates at the bottom. 1 trust on Exhibit P.
2 Thefirst, again, being June 3rd, 2013, the second 2 BY MR. MILNE:
3 July 1st, 2013, both under the signature of attorney 3 Q. Youdo see, though, an address for US Bank
4 Lam, L-am. 4 in Littleton, Colorado on Park Meadows Drive?
5 Both of these notices of default, which are 5 A. Yes |seeanaddressin Littleton,
6 recorded and signed, different dates, admittedly, 6 Colorado on Park Meadows Drive. | do not see that
7 appear to have been signed and recorded after 7 the notice of default was mailed to that address.
8 Exhibit T, the real estate listing report, which 8 (Exhibit W was marked for
9 identifies US Bank, correct? 9 identification by the reporter.)
10 A. Yes 10 BY MR. MILNE:
11 Q. Sol have not seen anything by looking at 11 Q. David, you've been handed what we've marked
12 Exhibit U, which is admittedly the unsigned notice of | 12 as Exhibit W to your deposition, an assignment of

13 default, that anotice of default was mailed to
14 USBank.

15 Areyou aware of any evidence to the

16 contrary?

17 MR. MARTINEZ: Objection, form.

18 THE WITNESS: | am looking at the
19 assignment of the deed of trust to seeif arecon
20 trust company was an agent of US Bank.

21 What | can testify to isthat the mailings
22 of the notice of default recorded July 5th, 2013 are
23 shown on page 2 and 3, in particular page 3 of
24 Exhibit -- isthat O or U?

25 Okay, yes. Exhibit U, page 3, reflect the

NNNNNRNRNRERR R B B R
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deed of trust recorded October 1, 2013, assigning the
deed of trust to Nationstar Mortgage, LLC.
Do you seethat?

A. Yes

Q. Andthiswasrecorded, it looksto be,
about three months -- I'm not counting days but about
three months after the notice of default, the July 5,
2013 notice of default that was mailed by Alessi &
Koenig, correct?

A. Yes

Q. Do you know whether a date-down or some
other such document was obtained between the time the
notice of default was recorded in July of 2013 and
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Page 46
1 the notice of trustee's sale, which | will represent

2 toyou aswe haven't got to it yet, which was
3 recorded December 10, 2013?
4  A. Wewould have done a date-down or should
5 have done a date-down at the time of publication of
6 the notice of trustee sale, the first publication --
7 we call that a pub date-down, and we would have alsq
8 done a sale date-down on or just before the date of
9 thesde.
10 Q. Do youremember seeing anything like that
11 inyour file that you would have reviewed in
12 preparation for today?
13 A. | have not seen the mailings for the notice
14 of trustee sale. Without seeing those, | wouldn't be

Page 48
1 Q. Soitlookslike, kind of to summarize
2 where we are, the notice of trustee sale was mailed
3 tolenders but the notice of default was not mailed
4 to USBank?

5 MR. MARTINEZ: Objection, form.

6 THE WITNESS: That's correct.

7 (Exhibit Y was marked for

8 identification by the reporter.)

9 BY MR. MILNE:
10 Q. David, you've been handed what we've marked
11 asExhibit Y to your deposition, a notice of trustee

sale recorded December 10, 2013 that was dated at the
bottom under the signature of attorney Lam
November 14, 2013. It shows the same delinquent

15 able to answer that. 15 amount, $8,017.11, correct?
16 (Exhibit X was marked for 16 A. Yes
17 identification by the reporter.) 17 Q. Andasdedate of January 8, 2014?
18 BY MR. MILNE: 18 A. Yes
19 Q. Wadll, let'sshow it to you. 19 Q. Andthesale-- let's not go there yet.
20 David, we've marked as Exhibit X anotice 20 Same questions, | suppose, as to this
21 of trustee sale that is not dated and not recorded, 21 recorded document, notice of sale, as| asked with
22 but it does include a notice of NOTS mailings. It 22 the unrecorded notice of sale, Exhibit X. Nobody can
23 shows both certified mail receipts and alisting of 23 break that delinquent amount down into its component
24 individuals and entities. 24 parts?
25 First, it shows what 1'm going to assume to 25 MR. MARTINEZ: Objection, form.
Page 47 Page 49
1 be adelinquency amount of $8,017.11, correct? 1 THE WITNESS:. Correct.
2 A. Correct. 2 MR. MARTINEZ: Theonein Exhibit X is
3 Q. Itsetthesaefor January 8, 2014? 3 actually recorded. At least on mine, it was. |
4 A. Correct. 4 don't know if the actual oneis.
5 Q. Andanybody receiving this notice of sae, 5 Oh, itisn't. Okay. Carry on.
6 would they be able to break that $8,000-and-change 6 BY MR. MILNE:
7 down into its component parts? 7 Q. And also, super-priority amount, nobody
8 MR. MARTINEZ: Objection, form. 8 could determine that from Exhibit Y?
9 THE WITNESS: No, just one lump sum. 9 MR. MARTINEZ: Objection, form.
10 BY MR. MILNE: 10 THE WITNESS: Correct.
11 Q. Andwould they be able to determine whether 11 (Exhibit Z was marked for
12 or not any portion of it is asuper-priority lien? 12 identification by the reporter.)
13 MR. MARTINEZ: Objection, form. 13 BY MR. MILNE:
14 THE WITNESS: No. 14 Q. David, Exhibit Z isthe trustee's deed upon
15 BY MR. MILNE: 15 sale, recorded January 13, 2014, indicating that the
16 Q. It appearsthistime, based upon these 16 property was sold on January 8, 2014. It appearsto
17 documents, that this notice of trustee sale was 17 befor the amount of $59,000 to SFR Investments

18
19

mailed to US Bank in Lone Tree, Colorado, and also to
Nationstar Mortgage.

20 Do you seethat?

21 A. Yes.

22 Q. Doyou know how or where those addresses
23 came from?

24 A. I'massuming from the public records and

25 the assignments of the deeds of trust.

18 Pool 1, LLC, correct?

19 A. Yes

20 Q. Thesadewasheldat Alessi & Koenig?
21 A. Yes

22 Q. Doyou have any knowledge asto the

23 particulars or the procedures of that day, January 8,
24 2014, number of bidders, bidding amounts?
25 A. |did not attend the foreclosure sales.
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Page 50
1 | can testify that by 2014, the conference

2 room was fairly full, and | would estimate a dozen to
3 15investors were there that day.
4 Q. Basedupon--
5 A. Based upon the number -- we had sales, |
6 think, every other Wednesday, and it was usually the
7 same, you know, usual suspects and 12 or 15 people.
8 By 2014, the conference room was beginning to get
9 full.
10 Q. And do you know how many bidders there were
11 on this property?
12 A. ldon't. |don't.
13 Q. Isthat something that Alessi & Koenig ever
14 documented in these sales every other Wednesday?
15 A. Wewould quaify the bidders or we would --
16 I've seen sheets where we had some notes scribbled on
17 an email asto who the successful bidder was, but we
18 did not document who bid -- you know, it was a pretty
19 fluid, fast process, and we did not write down --
20 sometimes investors would raise the bid one dollar
21 back and forth ad nauseum.
22 So we did keep alog of who the successful
23 bidder was and the successful bid amount, but we did
24 not track the entire bidding process.
25 Q. And/or when you were qualifying bidders

that was started back in 2010, 2011-ish.

It didn't ever go to sale through those
documents, but we did see that Miles Bauer
communication back and forth, a check for $207,

A. Yes

Q. And then, we saw a second foreclosure
process started right after there was a new owner for

1
2
3
4
5 correct?
6
7
8
9

the property, correct?
10 A. Correct.

11 Q. Had MilesBauer or any other, whoever would
12 have been the current lender, we've seen a couple of
13 assignments, had they attempted to tender a

14 super-priority amount in connection with where we
15 are, 2013 late, early 2014, would they have received
16 or basically got the same communication back that we
17 saw, Exhibit I, the rejection of partial payments?

18 MR. MARTINEZ: Objection, form, facts not
19 in evidence, improper hypothetical to alay witness,

20 speculation.

21 THE WITNESS: As| testified earlier, the
22 exhibit in the letter from Ryan Kerbow was an

23 outlier.

24 Our general protocol policy was to respond
25 to Miles Bauer by sending a breakdown on the account

Page 52

Page 51
1 keep track of who was there that day or anything like

2 that?
3 A. Wehad-- | know that George Bates, who was
4 at all of the sales, he's since passed away, but he
5 was our trustee sale department, did have a
6 handwritten yellow sheet of who was there on what
7 days, but we have not ever -- | do not believe we
8 retained that. I've never seen that except for years
9 ago during the sales.
10 Q. Wasthereany --
11  A. Sothedocumentsthat George wrote on were
12 not retained. So we do not have any documents asto
13 who was at the sales on a given day.
14 Q. Intermsof ascript for the calling of the
15 sde?
16  A. Pretty easy process. Wewould cry the APN
17 number, the opening bid amount, and the common
18 address.
19 Q. Would anything ever be said relative to
20 super-priority lien?
21 MR. MARTINEZ: Objection, form.
22 THE WITNESS: No.
23 BY MR. MILNE:
24 Q. Now, inthis particular matter, we saw that
25 therewas aninitial or first foreclosure process

ledger.

the Miles Bauer issue.
BY MR. MILNE:

cashed?
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A. January 2014.

I've only seen that letter from Ryan on a
couple of depositions out of the hundreds involving

Q. Would it be your understanding that the
$207 that Miles Bauer sent to Alessi & Koenig was not

MR. MARTINEZ: Objection, form.

Q. We saw that attached as part of Exhibit J?
MR. MARTINEZ: Same objection.
THE WITNESS: Aswe discussed, that check
isnot in the status report, and we don't have a copy

Based on my prior depositions, | would
expect one of those to be there.

So | don't know that I'm willing to concede
that we received that payment, but if we had, we
would not have cashed it.

Q. Similarly, had you received a tender check
in connection with the foreclosure process that
culminated in asale on --

Page 53

Veritext Lega Solutions

800-567-8658

14 (Pages 50 - 53)

JAEABG 2040



Page 54
1 Q. --January 8, 2014, you would have likewise

2 have not accepted that tender of a super-priority
3 amount?
4 MR. MARTINEZ: Objection, form,
5 speculation, improper hypothetical to alay witness,
6 factsnot in evidence.
7 THE WITNESS: | would be speculating. It
8 depends on what the restrictive language in the
9 company letter or the memo. | wouldn't feel
10 comfortable speculating on that.
11 | can testify that we did not cash -- |
12 believe we cashed in al the depositions I've done
13 one Miles Bauer check and immediately refunded it.
14 So our standard policy was that we did not cash the
15 Miles Bauer checks.
16 BY MR. MILNE:

Page 56
1 BY MR. MILNE:

2 Q. David, Exhibit BB looksto be aninvoice or
3 statement from Alessi & Koenig to Shadow Mountain HOA
4 showing the various services, fees, costs, et cetera,
5 in connection with this foreclosure.
6 Looking at al the items for which charges
7 were assessed, based upon the documents we've
8 reviewed today, doesit appear to you that Alessi &
9 Koenig provided al those services for which afee
10 was charged?
11 MR. MARTINEZ: Objection, form.
12 THE WITNESS: Yes.
13 BY MR. MILNE:
14 Q. Thesdedate-down, $150, | know it's
15 referenced in the status report, but | didn't see one
16 inthecollection file itsalf.

17 Q. Sothat would have been afutile effort on 17 Would that --

18 their part to re-tender? 18 A. | don't know why that is.

19 MR. MARTINEZ: Objection, form, factsnot | 19 MR. MILNE: And last, but certainly not

20 in evidence, speculation, improper hypothetical toa | 20 least.

21 lay witness. 21 (Exhibit CC was marked for

22 THE WITNESS: | don't know if | would say | 22 identification by the reporter.)

23 futile, but your point is well-taken. 23 BY MR. MILNE:

24 (A recess was taken.) 24 Q. Exhibit CCisan appraisal of real property

25 /11 25 completed by R. Scott Dugan with an effective date of

Page 55 Page 57

1 (Exhibit AA was marked for 1 January 8, 2014 that was prepared for Wright Finlay &
2 identification by the reporter.) 2 Zak.

3 BY MR. MILNE:
4 Q. Allright, David. We've handed you what
5 we've marked as AA, an email dated January 8, 2014,
6 from George Bates to Maximum Financial.
7 It includes copies of acouple checksand a
8 norareceipt, check made payable to Alessi & Koenig
9 for $60,536.80.
10 Recalling that the successful bid amount
11 was 59,000. | think the email explains why the
12 additional moneys were paid in terms of the dollar
13 amount on these checks?

14  A. Correct, taxes and the recording fee.

15 Q. Transfer tax?

16 A. Yep.

17 Q. Andtherecording fee.

18 And thisis the George Bates you identified
19 previously, correct?

20 A. Yes

21 Q. Andthe check was remitted on behalf of
22 SFR Investments, correct?

23 A. Yes

24 (Exhibit BB was marked for

25 identification by the reporter.)

3 | don't suppose you've seen this document
4 before?
5 A. | havenot.

6 Q. Thesecond pageindicates appraiser Dugan's
7 opinion that the property we've been discussing today
8 on Marsh Butte Street was valued on January 8, 2014,
9 $306,000.

10 Do you have any basis upon which to -- what
11 istheword I'm looking for, Jason?

12 MR. MARTINEZ: | don't know.

13 THE WITNESS: Dispute that?

14 BY MR. MILNE:

15 Q. Disputethat. Thank you, David.

16 MR. MARTINEZ: Objection, form, callsfor
17 an expert opinion.

18 THE WITNESS: | do not except to say that
19 my testimony is that the value of a property is

20 different if it's purchased through an escrow with
21 title insurance than a property purchased at an HOA
22 foreclosure sale.

23 So | don't know that it has any relevance

24 on the value of the property at the sale.

25 MR. MILNE: Okay. | thought last but there
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Page 58
1 wasone set aside.

2 (Exhibit DD was marked for

3 identification by the reporter.)

4 BY MR. MILNE:

5 Q. Lastly, Exhibit DD iswhat appearsto bea

6 custodian of records certificate for Alessi & Koenig

7 that | believe has your signature on page 2?

8 A. Yes

9 Q. Andif I'm not mistaken, and | need you to
10 correct meif | am, this was produced in connection
11 with Alessi & Koenig's bankruptcy filing and was a
12 means whereby counsel involved in these various HOA
13 pieces of litigation could obtain copies of Alessi &
14 Koenig's collection files through a Dropbox.
15 And this was the custodian of records
16 certificate that was supposed to authenticate those
17 collection filesfrom Alessi & Koenig?
18 A. Yes,sir.
19 Q. Including the documents we've seen today to
20 the extent they were obtained from the collection
21 file?

Page 60
1 Q. Andthereisno reference to this document,

2 Exhibit J, in Exhibit B?
3 A. Correct.
4 Q. Oneof the other questions | have, when we
5 look at Exhibit I, there's aletter here from Ryan
6 Kerbow dated September 8th, 2010.
7 What was the purpose of this letter being
8 drafted by Ryan Kerbow?
9 A. Tocommunicate what his position was and to
10 provide a breakdown of what he felt was owed.
11 Q. Andthisletter isaddressed to Miles Bauer
12 Bergstrom & Winters, correct?
13  A. Yes
14 Q. It appearsto be the same address that
15 although not in your records, Exhibit J actually
16 retains an address for Miles Bauer Bergstrom &
17 Wintersin the |etterhead that appears to match with
18 Exhibit I, the specific address?
19 A. Yes
20 Q. Andisit my understanding that this letter
21 reflects Alessi & Koenig's position regarding

22 A. Correct. 22 potential attempted payments by Miles, Bauer,
23 Q. Thank you, sir. 23 Bergstrom & Winters such asthe one that is listed on
24  A. Thank you, Sir. 24 Exhibit J?
25 MR. MARTINEZ: | only have about 105 25 A. Thiswould havejust been Ryan's -- our
Page 59 Page 61

guestions.
THE WITNESS:. Thank you.

1
2
3
4 EXAMINATION
5 BY MR. MARTINEZ:
6 Q. SotheexhibitsI'm going to belooking at
7 areB, I,and J.
8 A. Okay.
9 Q. Now, Bisthe status report. We had talked
10 about thisearlier.
11 If you look at page 2, all of the dates
12 don't correspond perfectly. 1'm looking at the
13 fourth and fifth entry down, September 9th and
14 September 13th of 2010?
15 A. Yes
16 Q. Now, we had talked about these entries, and
17 you thought that they would potentially be relating
18 to Exhibit I; isthat correct?

19 A. Potentidly, yes.

20 Q. Butyouweren't sure of that?

21 A. Correct.

22 Q. Andthen, Exhibit Jseemsto be dated

23 September 30th, 2010, and you had testified that this
24 document was not within your records, correct?
25 A. Correct.

1 position was, as| testified earlier, to Miles Bauer
2 waswhy don't you just make a payment for what you
3 think is owed without the restrictive language. We
4 would have cashed that payment and then a court
5 determined the effect of that payment.
6 With regard to our clients, we did not take
7 the position that Ryan lays out here.
8 Q. What do you mean by that specifically?
9 A. Wadl, wedidn't advisethe client asto --
10 where Ryan says that the -- I'm sorry, therewas a
11 letter from Ryan in the prior deposition I'm
12 confusing.
13 This was a position that we took, yes.
14 Thisletter is accurate.
15 Q. Thisletter basicaly saysthat Alessi &
16 Koenig recognizesthe interpretation that Miles Bauer
17 may betaking as to the statute, specifically
18 NRS 116.3116, but disagreeing with that position,
19 correct?
20 A. Yes
21 Q. And specificaly, Alessi & Koenig took the
22 position that the super-priority lien wasn't limited
23 to nine months of assessments based on the sitein
24 this--

25 A. | would say more specifically, Alessi &
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Page 62
1 Koenig took the position that it was up for debate.

2 Q. Obvioudly at thetime of thisletter in

Page 64
1 canyou have send it to a different email address

2 not to me specificaly.

3 September of 2010, this was an unsettled area of 3 (The deposition was concluded at
4 dispute between either Alessi & Koenig and Miles 4 5:00 p.m.)
5 Bauer especially but also pretty much in the 5
6 industry? 6 *okox o ox %
7 A. Correct. 7
8 Q. Although Exhibit Jisnot in your business 8
9 records and there's no evidence that it was actually 9
10 received based on the status report, would this 10
11 position laid out by Mr. Kerbow in Exhibit | 11
12 obviously be the same position that Alessi & Koenig | 12
13 would retain even if this Exhibit Jwere sent to them | 13
14 considering that it's only three weeks later? 14
15 A. If wehadreceived Exhibit J, wewould not | 15
16 have cashed the check. 16
17 Q. Andthat would be based on your positionas | 17
18 set forth in Exhibit 1? 18
19 A. Andour policies and procedures at the 19
20 time, yes. 20
21 Q. Inthesecond paragraph here, it says: 21
22 "If the association were to accept 22
23 your offer that only includes 23
24 assessments, Alessi & Koenig would 24
25 be left with alien against the 25
Page 63 Page 65
1 association for our substantial 1 CERTIFICATE OF DEPONENT
2 out-of-pocket expenses and fees 2
3 generated.” 3
4 Then it further continues to say: 4 .
o 5 I, DAVID ALESSI, deponent herein, do
5 “The association could end up hereby certify and declare the within and foregoing
6 having lost money in attempting to 6 transcription to be my deposition in said action;
7 collect assessments from the that | have read, corrected and do hereby affix my
8 delinquent owner." 7 signature to said deposition.
9 Did | read that correctly? 8
10 A. Yes
11 Q. Wasit Aless & Koenig's position that if 9 DAVID ALESSI, Deponent
12 they were to accept a partial payment with any ﬁ
13 condition such as the ones laid out by Miles Bauer 12
14 that that would end up causing potential harm to the 13
15 association, the client of Alessi & Koenig? 14
16 A. Yes 15
17 Q. Andpossibly, that harm would be the form 16
18 of waiving any potential rights under NRS 116 moving 17
19 forward? 18
20 A Yes 19
21 MR. MARTINEZ: | don't have any further gg_)
22 questions. 22
23 THE REPORTER: Do you need a copy of the 23
24 transcript? 24
25 MR. MARTINEZ: Electronic, please. And | 25
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CERTIFICATE OF REPORTER

I, CynthiaK. DuRivage, a Certified
Shorthand Reporter of the State of Nevada, do hereby
certify:

That the foregoing proceedings were taken
before me at the time and place herein set forth;
that any witnesses in the foregoing proceedings,
prior to testifying, were duly sworn; that arecord
of the proceedings was made by me using machine
shorthand which was thereafter transcribed under my
direction; that the foregoing transcript is atrue
record of the testimony given.

Reading and signing by the witness was
requested.

| further certify | am neither financially
interested in the action nor arelative or employee
of any attorney or party to this action.

IN WITNESS WHEREOF, | have this date
subscribed my name.
Dated: May 30, 2018

Gyl K W

NIHIA K. DURIVAGE
CCR No. 451
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CERTI FI CATE OF REPORTER

I, Cynthia K DuRivage, a Certified
Short hand Reporter of the State of Nevada, do hereby
certify:

That the foregoing proceedi hgs were taken
before ne at the tine and place herein set forth;
that any witnesses in the foregoing proceedi ngs,
prior to testifying, were duly sworn; that a record
of the proceedi ngs was nmade by ne usi ng machi ne
short hand which was thereafter transcribed under ny
direction; that the foregoing transcript is a true
record of the testinony given.

Readi ng and signing by the w tness was
request ed.

| further certify I amneither financially
interested in the action nor a relative or enpl oyee
of any attorney or party to this action.

IN WTNESS WHEREOF, | have this date
subscri bed ny nane.

Dated: WMay 30, 2018

Ot KK vy

CYNTHI A K. DuRI VAGE
CCR No. 451

Veritext Lega Solutions
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Nevada Rules of Civil Procedure
Part V. Depositions and Discovery
Rule 30

(e) Review by Witness; Changes; Signing. If
requested by the deponent or a party before
completion of the deposition, the deponent shall
have 30 days after being notified by the officer
that the transcript or recording is available in
which to review the transcript or recording and, if
there are changes in form or substance, to sign a
statement reciting such changes and the reasons
given by the deponent for making them. The officer
shall indicate in the certificate prescribed by
subdivision (f) (1) whether any review was requested
and, if so, shall append any changes made by the

deponent during the period allowed.

DISCLAIMER: THE FOREGOING CIVIL PROCEDURE RULES
ARE PROVIDED FOR INFORMATIONAL PURPOSES ONLY.

THE ABOVE RULES ARE CURRENT AS OF SEPTEMBER 1,
2016. PLEASE REFER TO THE APPLICABLE STATE RULES

OF CIVIL PROCEDURE FOR UP-TO-DATE INFORMATION.
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VERITEXT LEGAL SOLUTIONS
COMPANY CERTIFICATE AND DISCLOSURE STATEMENT

Veritext Legal Solutions represents that the
foregoing transcript is a true, correct and complete
transcript of the colloquies, questions and answers
as submitted by the court reporter. Veritext Legal
Solutions further represents that the attached
exhibits, if any, are true, correct and complete
documents as submitted by the court reporter and/or
attorneys in relation to this deposition and that
the documents were processed in accordance with

our litigation support and production standards.

Veritext Legal Solutions is committed to maintaining
the confidentiality of client and witness information,
in accordance with the regulations promulgated under
the Health Insurance Portability and Accountability
Act (HIPAA), as amended with respect to protected
health information and the Gramm-Leach-Bliley Act, as
amended, with respect to Personally Identifiable
Information (PII). Physical transcripts and exhibits
are managed under strict facility and personnel access
controls. Electronic files of documents are stored

in encrypted form and are transmitted in an encrypted
fashion to authenticated parties who are permitted to
access the material. Our data is hosted in a Tier 4
SSAE 16 certified facility.

Veritext Legal Solutions complies with all federal and
State regulations with respect to the provision of
court reporting services, and maintains its neutrality
and independence regardless of relationship or the
financial outcome of any litigation. Veritext requires
adherence to the foregoing professional and ethical
standards from all of its subcontractors in their
independent contractor agreements.

Inquiries about Veritext Legal Solutions'
confidentiality and security policies and practices
should be directed to Veritext's Client Services
Associates indicated on the cover of this document or
at www.veritext.com.
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Electronically Filed
7/20/2018 12:30 PM
Steven D. Grierson

CLERK OF THE COU,
sop? Kt b s

MELANIE D. MORGAN, ESQ.
Nevada Bar No. 8215

DONNA M. WITTIG, ESQ.

Nevada Bar No. 11015

AKERMAN LLP

1635 Village Center Circle, Suite 200
Las Vegas, Nevada 89134
Telephone: (702) 634-5000
Facsimile:  (702) 380-8572
Email: melanie.morgan@akerman.com
Email: donna.wittig@akerman.com

Attorneys for Defendant, Nationstar Mortgage, LLC and Defendant/Counterclaimant/Third-Party
Defendant U.S. Bank, National Association, as Trustee for the Certificateholders of the LXS 2006-
4N Trust Fund, erroneously pled as U.S. Bank, N.A.

EIGHTH JUDICIAL DISTRICT COURT

CLARK COUNTY, NEVADA

ALESSI & KOENIG, LLC, a Nevada limited Case No.: A-14-705563-C
liability company,

Dept.: XVII

Plaintiff,

U.S. BANK, N.A. AS TRUSTEE FOR THE
VS. CERTIFICATEHOLDERS OF THE LXS

2006-4N TRUST FUND's JOINDER TO
STACY MOORE, an individual; MAGNOLIA NATIONSTAR MORTGAGE LLC'S
GOTERA, an individual; KRISTEN JORDAL, OPPOSITION TO SFR INVESTMENTS
AS TRUSTEE FOR THE JBWNO POOL 1, LLC'S MOTION FOR
REVOCABLE LIVING TRUST; U.S. BANK, SUMMARY JUDGMENT

N.A.; NATIONSTAR MORTGAGE, LLC;
REPUBLIC SILVER STATE DISPOSAL, INC., Hearing Date: August 1, 2018
etal; Hearing Time: 8:30 A.M.

Defendants.

U.S. BANK., N.A.,,
Counterclaimant,
VS.

ALESSI & KOENIG, LLC, a Nevada limited
liability company,

Counter-Defendant.

U.S. BANK, N.A.
Third-Party Plaintiff,
VS.

SFR INVESTMENTS POOL 1, LLC, a Nevada
limited liability company, et al.

Third-Party Defendants.

43782606;1
45866728;1
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Defendant/Counterclaimant/Third-Party Defendant U.S. Bank, National Association, as
Trustee for the Certificateholders of the LXS 2006-4N Trust Fund, erroneously pled as U.S. Bank,
N.A. (U.S. Bank), submits its notice of joinder to Nationstar Mortgage LLC's (Nationstar)
opposition to SFR Investments Pool 1, LLC's motion for summary judgment, filed July 19, 2018.

U.S. Bank herein adopts the arguments and legal authority set forth in the aforementioned
Nationstar's Opposition as though fully set forth herein. Nationstar is servicer for U.S. Bank, and all
arguments made by Nationstar equally apply to U.S. Bank.

DATED July 20th, 2018.

AKERMAN LLP

/s/ Donna M. Wittig

MELANIE D. MORGAN, ESQ.
Nevada Bar No. 8215

DONNA M. WITTIG, ESQ.

Nevada Bar No. 11015

1635 Village Center Circle, Suite 200
Las Vegas, Nevada 89134

Attorneys for Defendant, Nationstar Mortgage,
LLC and Defendant/Counterclaimant/Third-Party
Defendant U.S. Bank, National Association, as
Trustee for the Certificateholders of the LXS 2006-
4N Trust Fund, erroneously pled as U.S. Bank,
N.A.

43782606;1
45866728;1
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CERTIFICATE OF SERVICE

| HEREBY CERTIFY that | am an employee of AKERMAN LLP, and that on this 20" day of
July, 2018, | caused to be served a true and correct copy of the foregoing U.S. BANK, N.A. AS
TRUSTEE FOR THE CERTIFICATEHOLDERS OF THE LXS 2006-4N TRUST FUND's
JOINDER TO NATIONSTAR MORTGAGE LLC'S OPPOSITION TO SFR INVESTMENTS
POOL 1, LLC'S MOTION FOR SUMMARY JUDGMENT, in the following manner:

(ELECTRONIC SERVICE) Pursuant to Administrative Order 14-2, the above-referenced
document was electronically filed on the date hereof and served through the Notice of Electronic
Filing automatically generated by the Court's facilities to those parties listed on the Court's Master
Service List as follows:

KiM GILBERT EBRON

Diana S. Ebron diana@kgelegal.com
KGE E-Service List eservice@kgelegal.com
KGE Legal Staff staff@kgelegal.com
Michael L. Sturm mike@kgelegal.com
E-Service for Kim Gilbert Ebron eservice@kgelegal.com
Tomas Valerio staff@kgelegal.com

GERRARD COX & LARSEN

Douglas D. Gerrard, Esq. dgerrard@gerrard-cox.com

Fredrick J. Biedermann, Esq. fbiedermann@gerrard-cox.com
Kaytlyn Johnson kjohnson@gerrard-cox.com
Esther Medellin emedellin@gerrard-cox.com

ALESSI & KOENIG
A&K eserve eserve@alessikoenig.com

WRIGHT FINLAY & ZAK, LLP

Sarah Greenberg Davis sgreenberg@wrightlegal.net

/s/ Carla Llarena
An employee of AKERMAN LLP

43782606;1
45866728;1
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RIS

JACQUELINE A. GILBERT, ESQ.
Nevada Bar No. 10593

E-mail: jackie@kgelegal.com
DiIANA S. EBRON, EsSQ.

Nevada Bar No. 10580

E-mail: diana@kgelegal.com
KAREN L. HANKS, ESQ.

Nevada Bar No. 9578

E-mail: karen@kgelegal.com
KiM GILBERT EBRON

7625 Dean Martin Dr., Suite 110
Las Vegas, Nevada 89139
Telephone: (702) 485-3300
Facsimile: (702) 485-3301
Attorneys for SFR Investments Pool 1, LLC

Electronically Filed
7/24/2018 2:08 PM
Steven D. Grierson

CLER? OF THE COUE :I

IN THE EIGHTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF CLARK

ALESSI & KOENIG, LLC, a Nevada limited
liability company,

Plaintiff,
Vs.

STACY MOORE, an individual; MAGNOLIA
GOTERA, an individual; KRISTIN JORDAL,
AS TRUSTEE FOR THE JBWNO
REVOCABLE LIVING TRUST, a trust; U.S.
BANK, N.A., a national banking association;
NATIONSTAR MORTGAGE, LLC, a foreign
limited liability company; REPUBLIC SILVER
STATE DISPOSAL, INC., DBA REPUBLIC
SERVICES, a domestic governmental entity;
DOE INDIVIDUALS I through X, inclusive;
and ROE CORPORATIONS XI through XX
inclusive,

Defendants.

U.S. BANK, N.A.,
Counterclaimant,
Vs.

ALESSI & KOENIG, LLC, a Nevada limited
liability company,
Counter-Defendant.

U.S. BANK, N.A.,
Third-Party Plaintiff,
Vs.

SFR INVESTMENTS POOL 1, LLC, a Nevada
limited liability company; INDIVIDUAL DOES
I through X, inclusive; and ROE
CORPORATIONS I through X, inclusive,

Case Number: A-14-705563-C

Case No. A-14-705563-C

Dept. No. 17

SFR INVESTMENTS POOL 1 LLC’S
REPLY IN SUPPORT OF ITS MOTION
FOR SUMMARY JUDGMENT
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Third-Party Defendant(s).
SFR INVESTMENTS POOL 1, LLC, a Nevada
limited liability company,

Third-Party Counterclaimant/Cross-Claimant,

VS.

U.S. BANK, N.A.; NATIONSTAR
MORTGAGE, LLC, foreign limited liability
company; KRISTEN JORDAL, as Trustee for
the JBWNO REVOCABLE LIVING TRUST, a
Trust; STACY MOORE, an individual; and
MAGNOLIA GOTERA, an individual,

Counter-Defendants/Cross-Defendants.

SFR Investments Pool 1, LLC (“SFR”) hereby files its reply in support of its motion for
summary judgment against Nationstar Mortgage, LLC (“Nationstar’), U.S. Bank, N.A. (“U.S.
Bank”), pursuant to NRCP 56(c).

This reply is based on the papers and pleadings on file herein, the following memorandum
of points and authorities, and such evidence and oral argument as may be presented at the time of
the hearing on this matter.

MEMORANDUM OF POINTS AND AUTHORITIES

I. INTRODUCTION

Nationstar’s Opposition to SFR’s MSJ (“Bank’s Opp”) proffers no genuine issue of
material fact or law preventing this Court from entering judgment in favor of SFR. Not only can
this Court decide this case in SFR’s favor despite Nationstar’s mistaken belief that its purported
attempt at an impermissibly conditional partial payment, that was a future offer to pay, was
sufficient to protect its lien interest; but, due to the fact that there were no irregularities with the
sale constituting fraud, unfairness, or oppression, Nationstar cannot overcome the presumption
that the foreclosure sale and resulting deed are valid, and SFR can rely on the conclusive recitals
in the foreclosure deed. Moreover, Nationstar has failed to present any evidence of a pre-sale
dispute sufficient to trigger a potential bona fide purchaser (“BFP”) defense by SFR, but even if it

had, Nationstar has presented no evidence which precludes SFR’s status as a BFP.
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II. STATEMENT OF DISPUTED AND UNDISPUTED FACTS

SFR hereby incorporates by reference its statement of undisputed facts from its MSJ and
is statement of disputed facts from its Errata to its opposition to Nationstar’s MSJ, both as though
fully contained herein. See SFR’s MSJ at pp. 3:9-5:10, see also SFR’s Errata at Exhibit A pp. 3:3-
6:2.

Nationstar’s core argument in opposition to SFR’s MSJ is that the Association’s
foreclosure sale did not extinguish Nationstar’s interest because Nationstar allegedly “paid the
superpriority portion of the statutory HOA lien prior to the sale.” It bears repeating here that no
actual payment of money was applied to the Association’s lien in the instant matter, so the
superpriority portion of the Association’s lien was never paid. More importantly, any attempted
payment or dispute with regard to whether or not such an alleged attempted payment was rejected
was never recorded OR otherwise made known to SFR, the third-party purchaser at the public
auction.

Apart from the above, Nationstar has failed to present admissible evidence that it even
actually delivered any payment, let alone whether said alleged payment was or was not rightfully
rejected. Rather, Nationstar relies on what appears to be a Custodian of Records affidavit of a
Miles Bauer employee that not only fails to meet the requisites of a Custodian of Records but takes
a step too far in attesting to the occurrence of actions and facts to which he does not appear to have
the necessary personal knowledge. Given the lack of sufficiency of the Affidavit, combined with
the fact that the affiant was not disclosed as a witness in this case, Nationstar simply cannot
establish a payment was even attempted, let alone rejected.

Even if it could get over that hurdle, Nationstar still cannot establish that any such alleged
rejection was not justified due to the conditional nature of the purported payment attempt.

Finally, ignoring everything else, Nationstar absolutely cannot show that any alleged
rejection of any attempted payment was not made in good faith under the circumstances. “[A]n
actual tender of the proper amount due and owing will not operate to discharge a lien where the
lienholder in good faith believes that a greater sum is due.” See Segars v. Classen Garage &

Service Co., 612 P.2d 293, 295 (Okla. Ct. App. 1980); see also Bank of America, N.A. v. Rugged

-3-
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Oaks Investments , LLC, Nevada Supreme Court Case No. 68504 (Sept. 16, 2016)(unpublished
order) (citing Cf. 59 C.J.S. Mortgage § 582 (2016)) (“It has been held. . . that a good and sufficient
tender on the day when payment is due will relieve the property from the lien of the mortgage,
except where the refusal [of payment] was. . . grounded on an honest belief that the tender was
insufficient.”). At the time of the purported tender and rejection here, whether a lender had to pay
nine months assessments plus collections costs to protect its deed of trust was “still open” to
interpretation at the relevant time. Shadow Wood, 366 P.3d at 1113. In fact, at the time of this sale,
there was an opinion from CCICCH that lead to Association to reasonably believe they were
entitled to more. See Horizons at Seven Hills v. Ikon Holdings, 373 P.3d 66, 71 (Nev. 2016)(citing
10-01 Op. CCICCH 1, 12-13 (2010). And Nationstar’s letter required the Association to admit
nothing more was due.

While the disputes over these facts defeat Nationstar’s motion for summary
judgment, the truth or falsity of these facts have no bearing on SFR’s Motion for Summary
Judgment, which can still be granted even if these facts were true.

1. ARGUMENT

A. Nationstar Fails to Prove an Actual “Tender”.

Nationstar’s mere proclamation that there is a tender is insufficient to defeat or survive
summary judgment. As stated in SFR’s Errata to its Opp and in the above Statement of Disputed
and Undisputed Facts, all Nationstar has is merely a copy of the purported check and a screenshot,
neither of which are properly admissible as Doug Miles was not disclosed and the due to the defects
in the affidavit of Doug Miles. Nationstar is lacking admissible evidence to establish delivery of
the check, or admissible evidence to establish that the purported check was rejected without
explanation. Nationstar is asking this Court to reach a legal conclusion — that there was tender-
simply because Nationstar is proclaiming that there is a tender. At summary judgment, “the
nonmoving party, that party bears the burden to do more than simply show that there is some
metaphysical doubt as to the operative facts in order to avoid summary judgment being entered in
the moving party’s favor.” Wood v. Safeway, 121 Nev. 724, 723, 121 P.3d 1026, 1031 (Nev. 2005)
(quoting Matsushita Electric Industrial Co., LTD v. Zenith Radio Corp., 475 U.S. 574, 586, 106

_4-
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S. Ct. 1348 (1986). Since Nationstar cannot establish that a tender was even made it is irrelevant
if the payment would have satisfied the super-priority amount. Therefore, SFR did not take the
Property subject to Nationstar’s deed of trust.

B. Nationstar’s Allesed Payment did not Constitute a Valid Tender.

1) The Payment was Conditional and Therefore Not Valid.

2) The Association Rejected the Payment in Good Faith.

3) Nationstar failed to Record its “Performance” (the Professed “Tender) so As to

Protect Itself From Third-Party Purchasers as Required by Nevada Law.

David Alessi testified that A&K did not receive the letter with the check. See SFR’s Errata to Opp
at Exhibit D-5, see specifically, pg. 53:13-15 and pg. 59:22-25. If A&K never received the
purported “tender” there was nothing to reject. More importantly, it is inconsequential that the
Association recorded a lien, released the lien and recorded the operative lien as Nationstar has not
proven its “tender.” So as to avoid repetition, rather than state its re-state its arguments in their
entirety herein, SFR incorporates by reference as if stated herein, the above-titled arguments from
its opposition. See SFR’s Errata to Opp, at Exhibit A, pp. 12:2-20:18.

C. Nationstar Bears All Burdens to Overcome the Presumptively Valid Sale.

The Foreclosure Deed and Sale are Presumed Valid.

Nationstar fails to understand how the presumptions of the foreclosure deed or NRS
47.250 affect this case. Nationstar is flat out wrong in its discussion of Shadow Wood. See Shadow
Wood HOA v. N.Y. Cmty. Bancorp. 132 Nev.  , 366 P.3d 1105 (Nev. 2016) Shadow Wood
does hold that the deed recitals are conclusive, unless a party, like Nationstar can establish that it
is entitled to equitable relief from a “defective sale.” Id. This means that the burden of proof is
on Nationstar to prove that this sale was defective via admissible evidence and not proclamations.
A party resisting summary judgment "is not entitled to build a case on the gossamer threads of
whimsy, speculation, and conjecture." Collins v. Union Fed. Savings & Loan, 99 Nev. 284, 302,
622 P.2d 610, 621 (1983) (quoting Halm v. Sargent, 523 F.2d 461,467 (Ist Cif. 1975)). Rather,
the non-moving party must demonstrate specific facts as opposed to general allegations and

conclusions. LaMantia v. Redisi, 118 Nev. 27,29,38 P.3d 877, 879 (2002); Wayment v. Holmes,
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112 Nev. 232,237,912 P.2d 816, 819 (1996). Indeed, an opposing party "is not entitled to have [a]
motion for summary judgment denied on the mere hope that at trial he will be able to discredit
movant's evidence; he must at the hearing be able to point out to the court something indicating
the existence of a triable issue of fact." Hickman v. Meadow Wood Reno, 96 Nev. 782, 784,617
P.2d 871,872 (1980) (quoting Thomas v. Bokelman, 86 Nev. 10, 14,462 P.2d 1020, 1022-23
(1970)); see also Aldabe v. Adams, 81 Nev. 280,285,402 P.2d 34; 37 (1965) ("The word 'genuine'
has moral overtones; it does not mean a fabricated issue.'), overruled on other grounds by Siragusa
v. Brown, 114 Nev. 1384,971 P.2d 801 (1996); and Elizabeth E. v. ADT Sec. Sys. W., 108 Nev.
889,892,839 P.2d 1308, 1310 (1992).

Simply put, with a valid foreclosure deed, the burden is on Nationstar to come forward
with some evidence to challenge these presumptions. Breliant v. Preferred Equities Corp., 112
Nev. 663, 918 P.2d 314 (1996); NRS 47.250(16)-(18). The Nevada Supreme Court, in Shadow
Canyon, recently reaffirmed that presumptions mentioned above place the burden squarely on
Nationstar to disprove the presumptions and show that the presumptively valid deed and sale
should be set aside. Nationstar Mortgage, LLC v. Saticoy Bay LLC Series 2227 Shadow Canyon,
133 Nev. __, 405 P.3d 641, 646 (Nev. 2017) (“[Nationstar]| has the burden to show the sale
should be set aside in light of [SFR’s] status as the record title holder.”)(citing Breliant, 112 Nev.
at 669, 918 p.2d at 318); NRS 47.250(16); and NRS 116.31166(1)-(2))).

Thus, in SFR’s MSJ, it does not need to anticipate Nationstar’s arguments regarding the
irregularities of the sale; the burden rests with Nationstar. This is why, as the purchaser at the
Association foreclosure sale, SFR need only show the Trustee’s Deed Upon Sale to be entitled
to quiet title free and clear of the deed of trust. Then, it is up to Nationstar to raise these arguments
if it wishes to defeat SFR’s position. Yet, as shown in SFR’s Errata to its Opp, any arguments

raised by Nationstar fall short.

D. The Price Paid at Auction was Adequate.

Despite the fact that no fraud unfairness or oppression exists regarding this foreclosure, the

price it was sold at was not inadequate or low. This argument has already been fully addressed in
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SFR’s Errata to its Opp and is incorporated herein fully. See SFR’s Errata to its Opp at Ex. A, pp.
20:19-23:13.

E. SFR is a Bona Fide Purchaser.

As stated in SFR’s MSJ and SFR’s Errata to its Opp and as bears repeating, while the
presumption of a regular and proper sale is rebuttable, the presumption is conclusive as to a bona
fide purchaser. See Moeller v. Lien, 25 Cal.App.4th 822, 831-832, 30 Cal.Rptr.2d 777, 783
(1994) (emphasis added); see also, 4 Miller & Starr, Cal. Real Estate (3d ed. 2000) Deeds of Trust
and Mortgages § 10:211, pp. 647-652; 2 Bernhardt, Cal. Mortgage and Deed of Trust Practice
(Cont.Ed.Bar 2d ed. 1990) § 7:59, pp. 476-477). This conclusive presumption is key because it
“precludes an attack by the trustor on the trustee's sale to a bona fide purchaser even where the
trustee wrongfully rejected a proper tender of reinstatement by the trustor[,]” and even where “the
sale price was only 25 percent of the value of the property ...” Moeller, 25 Cal.App.4th at 831-
833, 30 Cal.Rptr.2d at 783.

Here, Nationstar has failed to offer any evidence to refute that SFR had no knowledge of a
prior equity and paid valuable consideration. See Berge v. Fredericks, 95 Nev. 183, 185, 591 P.2d
246, 247 (Nev. 1979). See also, Shadow Wood, 366 P.3d at 1116 (stating a BFP is one who “takes
the property for valuable consideration and without notice of the prior equity”) (internal citation
omitted). Nationstar bears all the burden to show why the sale should be set aside, including why
SFR is not a BFP. “Where a party is claiming equitable title, burden is on party claiming such
equity to allege and prove that the person holding legal title is not a bona fide purchaser.” First
Fidelity Thrift & Loan Assn v. Alliance Bank, 60 Cal.App.4th 1433 (1998). But in any case, SFR
provided evidence of being a BFP. See Hardin Declaration, attached to SFR’s MSJ as Exhibit B.

Nothing precludes an experienced purchaser from being a BFP. Without providing such
purchasers the benefits of being a BFP “if he or she buys property for substantially less than it
value would chill participation at trustee’s sales . . . and ultimately, could have the undesired effect
of reducing sales prices at foreclosure.” Melendrez v. D&I Investment, Inc., 26 Cal. Rptr. 3d. 413,
426 (Cal.Ct. App. 2005).

As a result, the sale cannot be unwound; nor can SFR. be said to have taken the Property
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subject to the Deed of Trust as Nationstar has failed to meet its burden.!

F. Bona Fide Purchaser Status Trumps Equitable Challenges.

The Nevada Supreme Court recognized the superiority of a BFP.?> A BFP is one who “takes
the property ‘for a valuable consideration and without notice of the prior equity. . . .””” Shadow
Wood, 366 P.3d at 1115 (internal citations omitted). The fact that SFR. “paid ‘valuable
consideration’ cannot be contested.’” Id. (citing Fair v. Howard, 6 Nev. 304, 308 (1871). Further,
notice by a potential purchaser that an association is conducting a sale pursuant to NRS 116, and
that the potential exists for challenges to the sale “post hoc[,]” do not preclude that purchaser from
BFP status. Shadow Wood, 366 P.3d at 1115-1116.

The Court further exhorted that “[c]onsideration of harm to potentially innocent third
parties is especially pertinent here where [Bank] did not use the legal remedies available to it to
prevent the property from being sold to a third party, such as seeking a temporary restraining order
and preliminary injunction and filing a lis pendens on the property.” Shadow Wood, 366 P.3d at
1114 fn. 7 citing Cf. Barkley’s Appeal. Bentley’s Estate, 2 Monag. 274, 277 (Pa. 1888) (“in the
case before us, we can see no way of giving the petitioner the equitable relief she asks without
doing great injustice to other innocent parties who would not have been in a position to be injured
by such a decree as she asks if she had applied for relief at an earlier day.”).

The Nevada Supreme Court recognized that when a BFP has no notice of a pre-sale
dispute, such as an attempted “tender,” equity cannot be granted to the “tendering” party, who
could defeat any BFP status by giving notice of an attempt to pay. In emphasizing “the legal

remedies available to prevent the property from being sold to a third party,” the Court placed the

' To the extent Nationstar suggests, even by inference, that taking title subject to the first deed of
trust is an option, the statute does not provide such an option. The Nevada Supreme Court recently
affirmed that the appropriate remedy, if applicable, is to set aside the association foreclosure sale.
Nationstar Mortgage, LLC v. Saticoy Bay LLC Series 2227 Shadow Canyon, 405 P.3d 641 (2017).
2 Shadow Wood, at 1114 (Nev. 2016) citing Smith v. United States, 373 F.2d 419, 424 (4th Cir.
1966) (“Equitable relief will not be granted to the possible detriment of innocent third parties.”);
In re Vlasek, 325 F.3d 955, 963 (7th Cir. 2003) (“[I]t is an age-old principle that in formulating
equitable relief a court must consider the effects of the relief on innocent third parties.”); Riganti
v. McElhinney, 56 Cal. Rptr. 195, 199 (Ct. App. 1967) (“[E]quitable relief should not be granted
where it would work a gross injustice upon innocent third parties.”)

-8-
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burden on the party seeking equitable relief to prevent a potential purchaser from attaining BFP
status. If that party’s inaction allows a purchaser to become a BFP, equity cannot be granted to
the detriment of the innocent third party. Put simply, BFP status trumps equitable relief. This is
consistent with law from other jurisdictions. While the presumption of a regular and proper sale
is rebuttable, the presumption is conclusive as to a bona fide purchaser. See Moeller v. Lien, 25
Cal.App.4th 822, 831-832, 30 Cal.Rptr.2d 777, 783 (1994) (emphasis added); see also, 4 Miller
& Starr, Cal. Real Estate (3d ed. 2000) Deeds of Trust and Mortgages § 10:211, pp. 647-652; 2
Bernhardt, Cal. Mortgage and Deed of Trust Practice (Cont.Ed.Bar 2d ed. 1990) § 7:59, pp. 476-
477). This conclusive presumption is key because it “precludes an attack by the trustor on the
trustee's sale to a bona fide purchaser even where the trustee wrongfully rejected a proper tender
of reinstatement by the trustor[,]” and even where “the sale price was only 25 percent of the value
of the property ...” Moeller, 25 Cal. App.4th at 831-833, 30 Cal.Rptr.2d at 783.

This seemingly harsh result is reinforced by the fact that not even a due process violation
is sufficient to overcome an individual’s status as a BFP. Swartz v. Adams, 93 Nev. 240, 245-46,
563 P.2d 74, 77 (1977) (holding that even owners deprived of notice of sale could not unwind sale
where property was purchased by a BFP). The Swartz Court remanded for the owners to seek
compensatory relief against the person who initiated the sale rather than harm the BFP. Id. This is
the correct form of relief. The so-called harmed party (Bank) can seek money damages against the
party who caused the harm (Association/Agent). But equitable relief, to the detriment of the
innocent purchaser, cannot be granted to a party (Bank) who ignored earlier remedies and allowed
a BFP to purchase the property. The Nevada Supreme Court summed up this idea when it stated:
Where the complaining party has access to all the facts surrounding the questioned transaction and
merely makes a mistake as to the legal consequences of his act, equity should normally not

interfere, especially where the rights of third parties might be prejudiced thereby. * Shadow Wood,

3 See Moeller v. Lien, 30 Cal. Rptr. 2d 777, 782 (Ct.App.1994); Melendrez v. D & | Investment,
Inc., 26 Cal.Rptr.3d 413, 428 (Cal.Ct.App. 2005)(Creating finality to BFPs ‘was to promote
certainty in favor of the validity of the private foreclosure sale because it encouraged the public at
large to bid on the distressed property...”””)(internal citation omitted); 6 Angels, Inc. v. Stuart-
Wright Mortgage, Inc., 102 Cal. Rptr. 2d 711 (Ct.App. 2011); McNeill Family Trust v. Centura
Bank, 60 P.3d 1277 (Wyo. 2003); In re Suchy, 786 F.2d 900 (9th Cir. 1985); and Miller & Starr,
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at 1116.

“He who seeks equity must do equity.” The court should not aid a party whose own
inactions or self-created hardship necessitated the aid. Equity was not created to relieve a person
of consequences of his own inactions. This maxim holds true in this case. If a homeowner—who
was not afforded due process and therefore could not even avail herself of earlier remedies or
prevent a BFP from purchasing the property—was not entitled to equitable relief, then Bank who
had notice and opportunity to invoke any number of remedies, yet allowed a BFP to purchase the
property, is not entitled to equity. This is consistent with the Restatement’s commentary: the
wronged junior lienholder must seek a remedy from someone other than the purchaser.*

Here, Bank failed to adequately protect its interest. It failed to avail itself of earlier
remedies (i.e. injunction, lis pendens, payment, etc.) and allowed a BFP to purchase the property,
thus equitable reliefis no longer available to Bank. “Equity aids the vigilant, not those who slumber
on their rights.” While the Court should never get this far because of the absence of evidence of
fraud, oppression or unfairness, or irregularity with the sales process, the bottom line is, if it were

to weigh equities, the equities lie in favor of SFR.

G. SFR is Entitled to Summary Judgment on its Claim for Slander of Title Against
Nationstar.

So as to avoid repetition, rather than state its re-state its arguments in their entirety herein,
SFR incorporates by reference as if stated herein, the above-titled arguments from its opposition.
See SFR’s Errata to Opp, at Exhibit A, pp. 9:9-10:11.

Nationstar failed to address this argument in its opposition. As a result, this claim can be

California Real Property 3d §10:210.

4 See Restatement (Third) Property: Mortgages, §8.3, Comment b. Other courts have also
consistently found that a BFP is protected even when there is a wrongful rejection of tender.
Moeller, 25 Cal. App. 4th at 831-32, 30 Cal.Rptr.2d at 783 (precluding an attack by the trustor on
the trustee's sale to a bona fide purchaser even where the trustee wrongfully rejected a proper
tender of reinstatement by the trustor); see also, Munger v. Moore, 11 Cal. App. 3d 1, 7, 89 Cal.
Rptr. 323 (Ct. App. 1970)(“a trustee or mortgagee may be liable to the trustor or mortgagor for
damages sustained where there has been an illegal, fraudulent or willfully oppressive sale of
propert The title holder still has the obligation to pay, but the bank can volunteer. I would agree as
follows: If, as Nationstar implies, the sale was invalid, then it might be in their best interest to pay
taxes and insurance premiums for the property, since it knew its borrower was in default under a
power of sale contained in a mortgage or deed of trust”)(citations omitted)
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granted in SFR’s favor. See EDCR 2.20(e).

H. SFR is Entitled to Summary Judgment on U.S. Bank’s Unjust Enrichment Claim.

So as to avoid repetition, rather than state its re-state its arguments in their entirety herein,
SFR incorporates by reference as if stated herein, the above-titled arguments from its opposition.
See SFR’s Errata to Opp, at Exhibit A, pp. 9:9-10:11. U.S. Bank failed to address this claim in its
joinder to Nationstar’s Opposition, accordingly, this claim can be granted in SFR’s favor. See
EDCR 2.20(e).

IV.  CONCLUSION

Based on the above, this Court should enter summary judgment in favor of SFR and against
U.S. Bank, Nationstar stating that (1) title is quieted in SFR’s name; (2) the DOT recorded as
Instrument No. 20051121-0005567 was extinguished; (3) the lis pendens recorded by Nationstar is
expunged; (4) U.S. Bank, Nationstar, and any of their agents, successors and assigns are permanently
enjoined from interfering with SFR’s possession and ownership of the Property; and (5) U.S. Bank’s
claim for unjust enrichment fails as a matter of law.

DATED July 24th, 2018.
KIM GILBERT EBRON

[s/ Jacqueline A. Gilbert

Jacqueline A. Gilbert, Esq.

Nevada Bar No. 10593

Diana S. Ebron, Esq.

Nevada Bar No. 10580

Karen L. Hanks, Esq.

Nevada Bar No. 9578

7625 Dean Martin Drive, Suite 110

Las Vegas, Nevada 89139

Attorneys for SFR Investments Pool 1, LLC
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 24th day of July, 2018, pursuant to NRCP 5(b), I

served via the Eighth Judicial

District Court electronic filing system, the foregoing SFR

INVESTMENTS POOL 1 LLC’S REPLY IN SUPPORT OF ITS MOTION FOR

SUMMARY JUDGMENT to the following parties:

Douglas D. Gerrard, Esq.

dgerrard@gerrard-cox.com

Akerman LLP Melanie.morgan(@akerman.com
akermanL AS@akerman.com
thera.cooper@akerman.com
Alessi & Koenig
Contact Email
A&K eserve eserve@alessikoenig.com
Wright, Finlay & Zak, LLP
Email

sgreenberg@wrightlegal.net

/s/ Caryn R. Schiffman

An employee of Kim Gilbert Ebron
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DIANA S. EBRON, EsQ.

Nevada Bar No. 10580

E-mail: diana@kgelegal.com
JACQUELINE A. GILBERT, EsQ.
Nevada Bar No. 10593

E-mail: jackie@kgelegal.com
KAREN L. HANKS, ESQ.

Nevada Bar No. 9578

E-mail: karen@kgelegal.com
KiIM GILBERT EBRON

7625 Dean Martin Dr., Suite 110
Las Vegas, Nevada 89139
Telephone: (702) 485-3300
Facsimile: (702) 485-3301
Attorneys for SFR Investments Pool 1, LLC

Electronically Filed
8/2/2018 5:47 PM
Steven D. Grierson

CLER? OF THE COUE :I

EIGHTH JUDICIAL DISTRICT COURT

CLARK COUNTY, NEVADA

ALESSI & KOENIG, LLC, a Nevada limited
liability company,

Plaintiff,
VS.

STACY MOORE, an individual; MAGNOLIA
GOTERA, an individual; KRISTIN JORDAL,
AS TRUSTEE FOR THE JBWNO
REVOCABLE LIVING TRUST, a trust; U.S.
BANK, N.A., a national banking association;
NATIONSTAR MORTGAGE, LLC, a foreign
limited liability company; REPUBLIC SILVER
STATE DISPOSAL, INC., DBA REPUBLIC
SERVICES, a domestic governmental entity;
DOE INDIVIDUALS I through X, inclusive;
and ROE CORPORATIONS XI through XX
inclusive,

Defendants.

U.S. BANK, N.A,,
Counterclaimant,
VS.

ALESSI| & KOENIG, LLC, a Nevada limited
liability company,
Counter-Defendant.

U.S. BANK, N.A,,
Third-Party Plaintiff,
VS.

SFR INVESTMENTS POOL 1, LLC, a Nevada
limited liability company; INDIVIDUAL DOES
I through X, inclusive; and ROE
CORPORATIONS I through X, inclusive,

Third-Party Defendant(s).

Case Number: A-14-705563-C

Case No. A-14-705563-C

Dept. No. XX

SFR INVESTMENTS POOL 1, LLC’S PRE-
TRIAL DISCLOSURES
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SFR Investments Pool 1, LLC hereby makes it pre-trial disclosures as follows:
I. SFR’s WITNESSES PURSUANT TO NRCP 16.1(a)(3)(1).

A SFR expects to present the following witnesses at trial:

1. Christopher Hardin for SFR Investments Pool 1, LLC
Kim Gilbert Ebron
7625 Dean Martin Drive, Suite 110
Las Vegas, NV 89139
(702) 485-3300

SFR reserves the right to call any witnesses named or otherwise called by any other
party. SFR also reserves the right to call any witness as may be necessary for purposes of
impeachment or rebuttal.

B. SFR has subpoenaed the following witnesses for trial:

No witnesses have been subpoenaed at this time.

C. SFR may call the following witnesses if the need arises:

2. David Alessi for Alessi & Koenig, LLC
c/o Steven Loizzi, Jr., Esq.
HOA Lawyers Group, LLC
9500 W. Flamingo Road, Suite 204
Las Vegas, NV 89147
(702) 222-4033

SFR reserves the right to call any witness named or otherwise called by any other party.

Il. WITNESSES WHOSE TESTIMONY IS EXPECTED TO BE PRESENTED BY
DEPOSITION AT TRIAL IS AS FOLLOWS:

SFR may read into evidence portions of the deposition transcripts taken in this case. SFR
may also utilize deposition/trial transcripts of other witnesses for purposes of impeachment or
any other purpose as allowed by the Rules. Said transcripts, include, but are not limited to:
Transcript of the trial testimony of Rock Jung, Esq., in Eighth Judicial District Court Case No.
A-14-695002-C (Department 7) (April 22, 2016); Transcript of the trial testimony of Douglas
Miles, Esq., in Eighth Judicial District Court Case No. A-14-695002-C (Department 7) (April 22,
2016); Transcript of the trial testimony of Douglas Miles, Esg., in Eighth Judicial District Court
Case No. A-14-698509-C (Department 26) (June 7, 2016); Transcript of the trial testimony of

2.
JA_1044




1055 WHITNEY RANCH DRIVE, SUITE 110

HOWARD KIM & ASSOCIATES

HENDERSON, NEVADA 89014
(702) 485-3300 FAX (702) 485-3301

© 00 ~N oo o B~ W N

S N N R N N N N S N N i i = T e O T o =
©® ~N o B~ W N kP O © 00 N o o N~ W N Bk O

Jessica Woodbridge in Eighth Judicial District Court Case No. A-14-695002-C (Department 7)
(April 21, 2016); Transcript of Deposition taken of Paterno Jurani in the United States District
Court, District of Nevada, Case No. 2:15-cv-01139-JCM-PAL on May 20, 2016 (Court Reporter:
Depo International 702-386-9322 53; Deposition testimony of Douglas Miles in Case No. A-14-
702889 (July 20, 2017) Depo International 702-386-9322; Transcript of the trial testimony of
Rock Jung, Esg. in Case No. A-14711632-C (Department 27) January 26, 2017; Deloney
Deposition Transcript [SFR234- SFR277]; Woodbridge Deposition Transcript [SFR278-
SFR297]; Kovalic Deposition Transcript [SFR331- SFR364]; Ortwerth Deposition Transcript
[SFR299- SFR330].
Scott Dugan deposition transcripts in Case Nos. A-13-684630; A-14-698102; A-14-698511;
A-14-694435; A-14-698568; A-15-718988.
. SFR’s EXHIBITS PURSUANT TO NRCP 16.1(a)(3)(1).
A. The following are documents which SFR intends to offer at trial:
1. Trustee’s Deed Upon Sale
2. Check and Receipt
B. The following are documents SFR may offer at trial if the need arises:
3. Korbel decision
4. Email re URGENT WIRE REQUEST
5.  BANA’s Written Policies and Procedures Re: Homeowners Association (HOA)

Matters — Pre-Foreclosure

6. SFR may utilize the following documents for impeachment or any other
purpose allowed by the rules: Miles, Bergstrom & Winters, LLP Affidavits
produced in Case Nos.: 2:15-cv-01423-JCM-PAL,; 2:15-cv-01276-RFB-NJK;
A-13-690482-C; A-14-695002-C; 2:15-cv-01139-JCM-PAL; 2:15-cv-01308-
MMD-NJK; 2:15-cv-01308-MMD-NJK; 2:15-cv-02026-MMD-CWH; A-14-
685172-C; A-13-684539-C; A-14-701585-C; A-13-684501-C; A-14-697102-
C; 2:15-cv-01377-JCM-NJK; 2:15-cv-01021RFB-GWF; A-14-705146-C; A-
14-698102-C; A-14-694435-C; A-13-685172-C; A-14-696561-C; A-13-
681936-C; A-13-683554-C; A-13-686512-C; A-15-717358-C and consolidated
with A-13-690487-C; A14-701771-C consolidated with A-13-684709-C; 2:15-
cv-01377-JCM-NJK; 2:15-cv-01021RFB-GWF; 2:16-cv-00245-GMN-PAL,;
2:16-cv-00351-RFB-NJK; 2:15-cv-00692-GMN-CWH; 2:15-cv-00691-JCM-
NJK; 2:15-cv-01768-JCM-CWH; 2:16-cv-00535-KJD-NJK; 2:15-cv-01097-

-3-
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GMN-NJK; 2:15-cv-01097-GMN-NJK; 2:15-cv-01149-RFB-VCF; 2:16-cv-
00262-APG-PAL; 2:15-cv-01078-APG-PAL.

Nationstar’s Responses to Requests for Admission

U.S. Bank’s Responses to Requests for Admission

Deed of Trust recorded November 21, 2005

Assignment of Deed of Trust recorded November 2, 2011
Assignment of Deed of Trust recorded October 1, 2013

Lis Pendens, Instrument No. 20150831-0001732

DATED August 2, 2018.

KIM GILBERT EBRON

[s/ Karen L. Hanks

Karen L. Hanks, Esq.

Nevada Bar No. 9578

7625 Dean Martin Drive, Suite 110

Las Vegas, Nevada 89139

Attorneys for SFR Investments Pool 1, LLC

CERTIFICATE OF SERVICE

| HEREBY CERTIFY that on this 2nd day of August, 2018, pursuant to NRCP 5(b), I served via

the Eighth Judicial District Court electronic filing system, the foregoing SFR Investments Pool,

1, LLC’s Pre-Trial Disclosures, to the following parties:

Douglas D. Gerrard, Esq. dgerrard@gerrard-cox.com

Akerman LLP Melanie.morgan@akerman.com

akermanLAS@akerman.com

thera.cooper@akerman.com

Alessi & Koenig

Contact Email
A&K eserve eserve@alessikoenig.com

Wright, Finlay & Zak, LLP

Email sgreenberg@wrightlegal.net

/s/ Karen L. Hanks

AN employee of Kim Gllbert Ebron
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RIS

Douglas D. Gerrard, Esq.

Nevada Bar No. 4613
dgerrard@gerrard-cox.com

Fredrick J. Biedermann, Esq.
Nevada Bar No. 11918
fbiedermann@gerrard-cox.com
GERRARD COX LARSEN

2450 Saint Rose Parkway, Suite 200

Henderson, Nevada 89074
(702) 796-4000

Darren T. Brenner, Esq.

Nevada Bar No. 8386

Donna Wittig, Esq.

Nevada Bar No. 11015

AKERMAN LLP

1160 Town Center Drive, Suite 330
Las Vegas, Nevada 89144

Telephone: (702) 634-5000
Facsimile:  (702) 380-8572

Email: darren.brenner@akerman.com
Email: donna.wittig@akerman.com
Attorneys for Defendant Nationstar Mortgage, LLC

DISTRICT C

Electronically Filed
8/7/2018 6:57 PM
Steven D. Grierson

CLER? OF THE COUE :I

OURT

CLARK COUNTY, NEVADA

ALESSI| & KOENIG, LLC,

Plaintiff,
V.

STACY MOORE, an individual; MAGNOLIA
GOTERA, an individual; KRISTIN JORDAL,
AS TRUSTEE FOR THE JBWNO
REVOCABLE LIVING TRUST, a trust; U.S.
BANK, N.A., a national banking association;
NATIONSTAR MORTGAGE, LLC, a foreign
limited liability company; REPUBLIC SILVER
STATE DISPOSAL, INC., DBA REPUBLIC
SERVICES, a domestic government entity;
DOE INDIVIDUALS I through X, inclusive;
and ROE CORPORATIONS XI through XX
inclusive.

Defendants.

Case No.: A-14-705563-C
Dept.: XVII

REPLY IN SUPPORT OF CROSS-
DEFENDANT NATIONSTAR
MORTGAGE, LLC’S MOTION FOR
SUMMARY JUDGMENT

Hearing Date: August 14, 2018
Hearing Time: 9 a.m.

Page 1 of 19
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U.S. BANK, N.A.,
Counterclaimant,
VS.

ALESSI & KOENIG, LLC, a Nevada limited
liability company,
Counter-Defendant.

U.S. BANK, N.A.,

Third Party Plaintiff,
V.
SFR INVESTMENTS POOL 1, LLC, a Nevada
limited liability company; INDIVIDUAL DOES
I through X, inclusive; and ROE
CORPORATIONS I through X, inclusive.

Third Party Defendants.

SFR INVESTMENTS POOL 1, LLC, a
Nevada limited liability company,

Third Party Counterclaimant/Cross-claimant,
VS.

U.S. BANK, N.A.; NATIONSTAR
MORTGAGE, LLC, a foreign limited liability
company; KRISTIN JORDAL, AS TRUSTEE
FOR THE JBWNO REVOCABLE LIVING
TRUST, a trust; STACY MOORE, an
individual; and MAGNOLIA GOTERA, an
individual,

Counter-Defendant/Cross-Defendants.

REPLY IN SUPPORT OF CROSS-DEFENDANT NATIONSTAR MORTGAGE, LLC’S
MOTION FOR SUMMARY JUDGMENT

COMES NOW, Defendant / Cross-Defendant, NATIONSTAR MORTGAGE, LLC

(“Nationstar” or “Defendant”), by and through its attorneys, GERRARD COX LARSEN and
AKERMAN, LLP, and hereby files this Reply In Support of its Motion for Summary Judgment in
its favor pursuant to Rule 56 of the Federal Rules of Civil Procedure. This Reply is made and based
upon the pleadings and papers on file, the exhibits, Points and Authorities attached hereto, the

111

111

111
Page 2 of 19
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Declarations submitted herewith, and any oral argument the Court may entertain at the time of the

hearing.

Dated this 7"" day of August, 2018.

GERRARD COX LARSEN

[s/ Fredrick J. Biedermann, Esaq.
Douglas D. Gerrard, Esq.

Nevada Bar No. 4613

Fredrick J. Biedermann, Esq.
Nevada Bar No. 11918

2450 Saint Rose Pkwy., Suite 200
Henderson, Nevada 89074

AKERMAN LLP

/s/ Donna Wittig, Esq.

Darren T. Brenner, Esq.

Nevada Bar No. 8386

Donna Wittig, Esq.

Nevada Bar No. 11015

1160 Town Center Drive, Suite 330

Las Vegas, Nevada 89144

Attorneys for Defendant Nationstar Mortgage,
LLC

MEMORANDUM OF POINTS AND AUTHORITIES

INTRODUCTION

Nationstar is entitled to summary judgment for the following reasons:

First, Nationstar is entitled to summary judgment because BAC, Nationstar’s predecessor-

in-interest to the deed of trust (“Deed of Trust”), tendered a check to the HOA in an amount

sufficient to fully satisfy the super-priority portion of the HOA’s lien prior to the HOA'’s foreclosure

sale, rendering the HOA'’s sale either void or subject to the Deed of Trust. The Nevada Supreme

Court made it clear in SFR Investments that a senior mortgagee can tender the super-priority amount

of an association’s lien prior to the association’s foreclosure sale to maintain the priority of its deed

of trust. See SFR Investments Pool 1, LLC v. U.S. Bank, N.A., 334 P.3d 408, 418 (Nev. 2014).

Because BAC tendered an amount equal to the statutory super-priority amount of the HOA’s lien

before the HOA'’s foreclosure sale, the HOA lacked authority to proceed on any foreclosure of the

super-priority lien and could only foreclose its sub-priority lien and convey an interest in the

Page 3 of 19
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Property subordinate to the senior Deed of Trust at that sale. Because SFR’s property interest is

junior to the senior Deed of Trust, SFR’s claims for quiet title and declaratory relief necessarily fail.

Second, the undisputed evidence shows that Shadow Mountain Ranch, through its agent,
Alessi & Koenig, LLC (*Alessi” or the “HOA Trustee”), conducted a commercially unreasonable
sale. The sale of the property to the SFR for 19.2 percent of its fair market value—a grossly
inadequate price—is, together with the unfairness of proceeding to foreclose a satisfied lien, enough
under Shadow Wood Homeowners Ass'n, Inc. v. New York Cmty. Bancorp, Inc., 132 Nev. Adv. Op.
5, 366 P.3d 1105 (2016) to invalidate the foreclosure sale. The oppressive nature of this HOA Sale
is further demonstrated by Alessi wrongfully rejecting BAC’s tender of the full super-priority lien,
and then releasing the lien and immediately recording a new lien which included the entire amount
from the released lien in an improper effort to preserve its super-priority lien status and avoid the

legal result of having improperly rejected the tender.

Third, SFR cannot hide behind the bona fide purchaser doctrine to protect its purported title
because that doctrine is irrelevant in super-priority tender and sub-priority foreclosure cases. Even if
it were relevant, SFR cannot claim to be a bona fide purchaser of free and clear title to the Property
when it admitted it failed to investigate whether any entity satisfied the super-priority lien before the
HOA'’s foreclosure sale here. Put simply, SFR is now attempting to use the bona fide purchaser
doctrine to elevate the encumbered interest it purchased to free and clear title, all for the purchase
price of $59,000.00. There would be nothing equitable about that result. For that reason, to the extent
equitable balancing is required here, that balance weighs in favor of Nationstar.

For each of these reasons, SFR’s quiet title and declaratory judgment claims fail as a matter
of law and summary judgment should be entered in favor of Nationstar and denied as to SFR
Investments Pool 1, LLC.

1.
REBUTTAL STATEMENT OF DISPUTED FACTS

Disputed Fact #1: SFR objects to Nationstar’s request to take judicial notice of the publicly

recorded documents that Nationstar has offered in support of its Motion for Summary Judgment.

One of the reasons given for SFR’s objectionpis itzclfailrg that “it is a matter of public record that
agedo
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various mortgage holders and servicers engaged in serious misconduct that drew into question the
validity of documentation underlying their property transactions.” See SFR’s Opp’n at 3:12-14.
However, SFR has presented no evidence of any such misconduct related to this loan and SFR’s
objection against Nationstar’s standing to enforce the note and the Deed of Trust is based purely on
conjecture and speculation in the form of argument, rather than upon any admissible evidence
creating a genuine issue of fact.

In particular, during his deposition on July 11, 2017, Keith Kovalic, the NRCP 30(b)(6)
witness for Nationstar and U.S. Bank, unequivocally testified that Nationstar is the current servicer
of the Note and Deed of Trust on behalf of U.S. Bank. See copy of Deposition Transcript of Keith
Kovalic at 12:21-23 attached hereto as Exhibit “Y”. Mr. Kovalic also testified that Nationstar
became the servicer of the loan on July 5, 2013 (Id. at 13:6-10) and that Nationstar was the servicer
of loan at the time of the HOA foreclosure sale. Id. at 28:6-17. SFR has offered no evidence to rebut
the charge that Nationstar was not the servicer on this loan and Deed of Trust other than to point to
three other cases in which such alleged misconduct took place which has no relevance to this case.
Accordingly, this Court should disregard SFR’s baseless allegations and take judicial notice of all
publicly recorded documents offered in support of Nationstar’s Motion for Summary Judgment.

Disputed Fact #2: SFR also claims that the evidence offered in support of Nationstar’s

Motion concerning the tendered check is admissible because Douglas Miles was not properly
disclosed as a witness during the course of discovery. However, SFR’s claim is false. Nationstar
disclosed the Corporate Representative and/or NRCP 30(b)(6) designee for Miles Bauer, which is
certainly sufficient notice to SFR that Doug Miles or another Miles Bauer attorney would be testifying
on behalf of Nationstar in this case. A copy of the Second Supplemental Disclosures is attached hereto
as Exhibit “Z”.

SFR also claims that Nationstar failed to provide evidence that Bank of America tendered
payment to the HOA Trustee and that the HOA Trustee did not receive the letter with the check. This
allegation is also demonstratively false. The facts clearly show that not only was the tendered check
delivered to Alessi & Koenig but that Alessi & Koenig kept a copy of the check along with the letter

in its official collection file. Alessi produceg its goIfI(:eL%tion file along with an Affidavit from David
age 50
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Alessi as the Custodian of Records, which Nationstar disclosed in its Second Supplemental
Disclosures Documents and Witnesses as Bates stamped NATIONSTARO00036-00333. See Exhibit
“Z” along with the pages containing the bates stamped Affidavit of David Alessi, the September 30,
2010 Letter and the check from Alessi’s collection file is attached hereto as Exhibit “AA”.

Disputed Fact #3: Nationstar never disputed that SFR purchased the subjection Property for

$59,000.00. This fact remains undisputed.

Disputed Fact #4: SFR challenges the appraisal report from Nationstar’s expert witness, R.

Scott Dugan with argument, but SFR failed to produce a rebuttal expert of its own to challenge Mr.
Dugan’s opinion of value. Instead, SFR simply offers further conjecture and speculation to challenge
Mr. Dugan’s report, none of which is admissible evidence of value. According, this Court should
ignore SFR’s claim that the $306,000.00 value of the property is a “disputed fact”.
1.
LEGAL ARGUMENT

A. NATIONSTAR HAS STANDING TO ENFORCE THE DEED OF TRUST

SFR argues that the “Bank” lacks standing to enforce the deed of trust because “[t]he Bank
does not have and has never had title to the Property” and that “the Bank has the burden of proof to
demonstrate that both the note and deed of trust were properly transferred to it in order to obtain the
declaratory relief it seeks.” (See SFR’s Response, at p. 8). SFR further argues that the note and Deed
of Trust “were split at origination” because MERS is the named nominee/beneficiary identified in the
deed of trust. Both of these arguments have been rejected by the Nevada Supreme Court.

SFR cites authority originating from Nevada's former foreclosure meditation program in
support of this argument, but ignores the controlling authority from the Nevada Supreme Court. In
In re Montierth, 131 Nev. Adv. Rep. 55, 354 P.3d 648 (2015), the Supreme Court recognized that a
loan servicer has standing to enforce a deed of trust on behalf of the lender holding the note by stating

that:

Reunification of the note and the deed of trust is not required to foreclose because of
an existing principal-agent relationship between [the agent] and [the note holder]. The
Restatement (Third) of Property permits the beneficiary of the deed of trust, or
mortgagee, to enforce the mortgage on behalf of the note holder if the mortgagee has
authority to foreclose from the note holder. "A mortgage may be enforced only by, or
in behalf of, a person who is entitled {8¥hfdttdthe obligation the mortgage secures.”

JA_1053
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9 (illustrating that an agent can "enforce the mortgage at [the principal's] direction™).

In Nationstar Mortgage, LLC v. SFR, 133 Nev. Adv. Rep. 34, 396 P.3d 754, 757-758 (2017),
the Nevada Supreme Court rejected the very argument SFR is disingenuously making in this case. In

Nationstar the Supreme Court stated that:
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claim for quiet title.

To have standing, "the party seeking relief [must have] a sufficient interest in the
litigation,"” so as to ensure "the litigant will vigorously and effectively present his or
her case against an adverse party.” Schwartz v. Lopez, 132 Nev., Adv. Op. 73, 382
P.3d 886, 894 (2016). We [**6] have previously stated that “[a] mortgage may be
enforced only by, or in behalf of, a person who is entitled to enforce the obligation the
mortgage secures.” Montierth v. Deutsche Bank (In re Montierth), 131 Nev., Adv. Op.
55, 354 P.3d 648, 651 (2015) (emphasis added) (quoting Restatement (Third) of Prop.:
Mortgages 8 5.4(c) (1997)). A loan servicer administers a mortgage on behalf of the
loan owner, and the rights and obligations of the loan servicer are typically established
in a servicing agreement. Jason H.P. Kravitt & Robert E. Gordon, Securitization of
Financial Assets § 16.05 (3d ed. 2012).

As such, several courts have recognized that a contractually authorized loan servicer
is entitled to take action to protect the loan owner's interests. See, e.g., J.E. Robert Co.
v. Signature Props., LLC, 309 Conn. 307, 71 A.3d 492, 504 (2013) (holding "a loan
servicer need not be the owner or holder of the note and mortgage in order to have
standing to bring a foreclosure action if it otherwise has established the right to enforce
those instruments™)

In this case, the testimony of Nationstar’s representative, Keith Kovalic, is undisputed in
establishing a contractual agency relationship exists between U.S. Bank (the holder of the note) and
Nationstar (the loan servicer and record beneficiary of the Deed of Trust), giving Nationstar standing
to enforce the Deed of Trust and to represent U.S. Bank’s interest in this litigation. See Exhibit “Y”’
at 12-13 and 28. Certainly, as the record beneficiary under the Deed of Trust and loan servicer for
U.S. Bank, Nationstar has standing under clear Nevada law to pursue its quiet title claims.
It is also worth noting that this is not an action to enforce the mortgage or an action on the note
(all of Plaintiffs cited cases deal with actions to enforce a note), rather it is a quiet title action seeking
a declaration that the Deed of Trust survived the HOA foreclosure sale. In Nevada, a quiet title action
may be maintained by a party that claims an interest in the underlying property adverse to another.
See id at 757-758; see also NRS 40.010. Nationstar, as the servicer of the loan and record beneficiary

under the Deed of Trust encumbering the property, has a property interest sufficient to maintain a

Page 7 of 19
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There is likewise no requirement that Nationstar or U.S. Bank, produce the original "wet-ink'
promissory notes, endorsements, or certified copies of all the deeds of trust's assignments. The Ninth
Circuit confirmed that evidence is unnecessary where a business' property interest can be properly
established by the business records and applicable declarant testimony. See Berezovsky v. Moniz, 869
F.3d 923, 932 (9th Cir. 2017); Elmer v. JPMorgan Chase & Co., No. 15-17407, 2017 WL 3822061,
at *1 (9th Cir. Aug. 31, 2017). Those decisions recognized that admissible business records obviate
any purported need to review original loan documents. Berezovsky, 869 F.3d at 933, n.8.

Finally, SFR’s anecdotal musings have no bearing over the facts presented in this case. SFR

has produced no evidence to place Nationstar’s or U.S. Bank’s rights into dispute other than its
anecdotes about the industry as a whole and the timing of a recordation. Neither provides a genuine
dispute that U.S. Bank, or Nationstar, has standing to maintain its quiet title claims under the
controlling law of Montierth and Nationstar.

The Deeds of Trust lists MERS as the original beneficiary (Exhibit “B” to the Motion) and
that designation must be recognized. Edelstein v. Bank of New York Mellon, 128 Nev. 505, 286 P.3d
249, 258 (2012) (explaining MERS designation as beneficiary must be recognized because it is part
of the contract and the text of the deed of trust "contradicts” any argument that the lender is the true
beneficiary.). "MERS, as a valid beneficiary, may assign its beneficial interest in the deed of trust...".
Id. at 260. SFR offers no evidence to contradict MERS November 2011 assignment of the Deed of
Trust to U.S Bank (See Exhibit “K” to the Motion), nor the October 1, 2013 Assignment of the Deed
of Trust to Nationstar as servicer. See Nationstar's Motion at Exhibit “O”.

Nationstar provided admissible documentation to show (a) that the Deed of Trust encumbers
the Property, and (b) that an assignment granted it an interest in the Property. That evidence is more
than enough to confer standing to quiet title. SFR has not produced any admissible evidence to

genuinely dispute these facts.
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B. BANK OF AMERICA’S SUPER-PRIORITY TENDER EXTINGUISHED THE
HOA’S SUPER-PRIORITY LIEN

1. The Evidence Presented Shows That A Tendered Check Was Delivered To NAS

In Bank of America, N.A., et al. v. Ferrell Street Trust, Case no. 70299, at p. 2 (Nev.
April 28, 2018) (unpublished), the Nevada Supreme Court held that “a tender of payment operates to
discharge a lien” and that a tendering party is not required to keep a rejected tender good by paying
the amount into court.” (See Nationstar’ MSJ App’x, Ex. “T”). “To sufficiently satisfy the lien, the
tender must be valid, an unconditional offer of payment in full or with conditions for which the
tendering party has a right to insist.” Ferrell Street Trust at 2. “When rejection of a valid tender is
unjustified, the tender effectively discharges the lien.” Ferrell Street Trust at 2. BAC delivered a
check to Alessi in the amount of $207 equaling nine months of assessments, which is all the HOA
was entitled to receive on the super-priority portion of its lien. Horizons at Seven Hills Homeowners
Ass’n v. Ikon Holdings, LLC, 132 Nev. Adv. Op. 35, 373 P.3d 66, 73 (2016) (“[W]e conclude the
superpriority lien ... is limited to an amount equal to the common expense assessments due during
the nine months before foreclosure.”). As a result, when BAC delivered a check to the HOA'’s trustee
on September 30, 2010, the HOA trustee’s refusal to accept the tender was unjustified and the super-
priority portion of the lien was discharged. SFR’s reliance on In re Vee Vinhnee, 335 B.R. 437, 444
(B.A.P. 9th Cir. 2005) is misplaced because Nationstar presented sworn testimony and documentary
evidence of the tender.

SFR claims that Nationstar failed to provide evidence that BAC tendered payment to the HOA
Trustee and that the HOA Trustee did not receive the letter with the check. As stated supra, not only
was the tendered check delivered to Alessi & Koenig but Alessi & Koenig kept a copy of the check
along with the letter in its collection file. Nationstar produced the HOA Trustee’s collection file along
with an Affidavit from David Alessi as the Custodian of Records in its Second Supplemental
Disclosures Documents and Witnesses as Bates stamped NATIONSTARO00036-00333. See Exhibit
“Z”. Moreover, David Alessi never testified that the HOA Trustee did not receive the check. He
testified that he did not know whether the HOA Trustee received the check because he did not see the
check referenced in Alessi’s status report. See Deposition of David Alessi at 25:13-21 attached

Nationstar’s Mot. App’x as Exhibit “X”. TFpe faé:t %hﬁ) Alessi file, produced as the business records
age9o0
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of Alessi maintained in the ordinary course of Alessi’s business operations, contains a copy of the
Miles Bauer letter and tender check, cannot be refuted and is not refuted by the testimony of David
Alessi.

Furthermore, the Affidavit of Doug Miles, Esq., as the corporate designee and custodian of
records for Miles Bauer, provides sufficient evidence that a check in the amount of $207.00 to satisfy
the super-priority portion of the HOA'’s lien was delivered to the HOA Trustee. See Exhibit “E” of
Nationstar’s Mot. App’x. The attached Affidavit of Rock K. Jung, Esg., who was also disclosed as a
witness, confirms that the Miles Bauer letter and tendered check were delivered to Alessi & Koenig,
who immediately rejected it. Mr. Jung not only has personal knowledge of Miles Bauer’s procedures
for delivering a check to the HOA Trustee, but was also the attorney who caused the check to be
delivered to the HOA Trustee in this case. Accordingly, SFR’s argument that Nationstar failed to
provide sufficient evidence of delivery of a tendered check must be rejected. A copy of Rock K.

Jung’s Affidavit is attached hereto as Exhibit “BB”.

2. The Case Involves A Tender That Was Unconditional.

SFR claims that the tender letter sent by Miles Bauer contained impermissible
conditions that invalidated the tender. SFR’s Opp’n, at 12:8-14:24. SFR’s argument is easily disposed
of under Ferrell Street Trust. Attached to the Appendix of Exhibits for this Motion is the Miles Bauer
letter from the Ferrell Street Trust case, which is nearly identical to the Miles Bauer letter in this case.
Compare Exhibits “E-3 and “U” in Nationstar’s Motion Appendix.

The only difference between the Miles Bauer letter in the instant case and the Miles Bauer
letter in the Ferrell Street Trust case, are the property addresses and the amounts constituting the
superiority component. Like the letter in this case, the Miles Bauer letter in Ferrell Street Trust clearly
defined the tender’s limited purpose by first explaining NRS 116.3116’s split-lien system and then
making clear that BAC wished to satisfy only the super-priority portion of the HOA’s lien, stating
that it “is the beneficiary/servicer of the first deed of trust loan secured by the property and wishes to
satisfy its obligations to the HOA.” Compare Exhibits “E-3” and “U” in Nationstar’s Mot. App.
Like the letter in this case, the letter in Ferrell Street Trust then explicitly explained the purpose of

the super-priority check: “Our client has authorized us to make a payment to you in the amount of
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$207.00 [equal to nine months of the subject association’s assessments] ... to satisfy its obligations
to the HOA as the holder of the first deed of trust against the property.” Id. (emphasis added). Both
letters also contained the same “non-negotiable” language to which SFR contends makes the tender
conditional, an argument that the Nevada Supreme Court soundly rejected in Ferrell Street Trust.
After reviewing this language — virtually identical to the language found in the Miles Bauer
letter in this case — the Nevada Supreme Court “conclude[d] that, Bank of America's tender appears
valid, an unconditional offer to pay the superpriority portion of the lien in full” See Exhibit “T” at 3.
Here, the evidence presented by Nationstar cannot be disputed. As discussed above, SFR does
not dispute that the HOA’s super priority lien was comprised of nine monthly assessments of $23.00
per month. This accords with the evidence Nationstar presented in its summary judgment motion
confirming the HOA’s monthly assessments were $23.00. See Nationstar’s Mot. App., Exs. “E-3” &
“G”. Consequently, it cannot be disputed that BAC’s $207.00 check — an amount equal to nine
months of delinquent assessments — was “sufficient to satisfy the superpriority portion of the lien.”
See Ferrell Street Trust, Ex. “T” at 3. As a result, this Court should “conclude that BAC’s tender

was sufficient ... to fully satisfy the superpriority lien” and contained no conditions. Id.

3. The HOA'’s Rejection of Bank of America’s Tender Was Unjustified.

Nationstar is entitled to summary judgment because BAC tendered the undisputed
super-priority amount of the HOA’s super-priority lien to the HOA Trustee before the foreclosure
sale. SFR, however, argues that the HOA Trustee rejected BAC’s tendered check in “good faith”,
and therefore the tender did not extinguish the super-priority lien. Pltf’s Opp’n, at 14:25. This is so,
according to SFR, because “the purported tender came with unjustified conditions that extended
beyond the superpriority amount, potentially affecting the entire lien and the Association’s ability to
collecton it.” See Id. at 18:25-27. Plaintiff also inexplicably argues that the Nevada Supreme Court’s
decision in Horizons at Seven Hills Homeowner’s Ass’n v. lkon Holdings, LLC, 373 P.3d 66 (Nev.
2016) is misplaced. Both arguments are completely without merit. The first argument regarding
conditions was addressed above, the last argument was dispensed with by Ikon.

Whether the HOA Trustee rejected BAC’s tender because it thought the HOA’s super-priority

lien consisted of more than nine months of dglinqlﬁntfafgessments isirrelevant. NRS 116.3116 states
agello
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in no uncertain terms that the super-priority amount of an association’s lien is the amount of
*assessments for common expenses ... which would have come due in the absence of acceleration
during the 9 months immediately preceding institution of an action to enforce the lien.” The HOA
Trustee’s rejection of BAC’s tender was not justified just because the HOA Trustee did not believe
the Nevada Legislature meant what it said when it created the statutory super-priority lien and
expressly limited it to the amount of “assessments for common expenses ... during the 9 months
immediately preceding institution of an action to enforce the lien.” See NRS 116.3116. When Ikon
Holdings was decided on April 28, 2016, the Nevada Supreme Court was not announcing what NRS
116.3116 meant from that point forward, it was holding “what the statute has meant continuously
since the date when it became law.” Rivers v. Roadway Express, Inc., 511 U.S. 298, 313 n.12 (1994).
The fact that the HOA Trustee chose to conduct a counter-textual reading of NRS 116.3116 cannot
destroy the efficacy of BAC’s tender of an amount equal to the super-priority lien amount that is
defined by statute.

“When [a] Court construes a statute, it is explaining its understanding of what the statute has
meant continuously since the date when it became law ... [a] Court has no authority to depart from
the congressional command setting the effective date of a law that it has enacted.” Rivers, 511 U.S.
at 313 n.12. In lkon Holdings, the Court noted that NRS 116.3116 was amended in 2015, then
explained that “[a]ny discussion in this opinion related to this statute refers to the statute in effect at
the time the underlying cause of action arose,” which was in September, 2010. Ikon Holdings, 373
P.3d at 68 n.2. The Court then clearly and unequivocally held that this version of the statute, the same
version applicable to this case, is limited to an amount equal to the common expense assessments due
during the nine months before foreclosure.” Id., at 73.

As Nationstar explained at length in its summary judgment motion and its opposition to
Plaintiff’s summary judgment motion, the Nevada Supreme Court recently held that the super-priority
tender checks — accompanied by the very same Miles Bauer letter that accompanied Bank of
America’s super-priority tender here — do not contain any impermissible conditions. Bank of America,
N.A., etal. v. Ferrell Street Trust, Case no. 70299, at p. 2 (Nev. April 28, 2018) (unpublished); Exhibit

“T”. Not only did the Court hold that Bank of America’s tenders contained no impermissible
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conditions — it specifically rejected the argument that Bank of America stating the super-priority
amount was limited to nine monthly assessments and that payment of that amount would release the
HOA'’s super-priority liens were impermissible conditions — the same argument SFR nonetheless
makes here. Consequently, the HOA foreclosed on only the sub-priority portion of its lien, which
could not extinguish the Deed of Trust.

4. The HOA Sale Was Void

In Ferrell Street Trust the Supreme Court pointed out that “when a valid tender
satisfies the superpriority portion of the HOA’s assessment lien, a foreclosure sale for the entire lien
results in a void sale, as only part of the lien remains in default.” Bank of America, N.A., et al. v.
Ferrell Street Trust, Case no. 70299, at p. 3 (Nev. April 28, 2018) (unpublished).

Court have almost universally explained that when a sale is void, no title passes to the
purchaser, such as SFR in this case. In 7912 Limbwood Court Trust v. Wells Fargo Bank, N.A., 2:13-
CV-00506-APG-GWEF (D. Nev. 2015), the Federal District Court for Nevada held that under Nevada
law, when a sale is void no title passes to a purchaser, even if the purchaser is a bona fide purchaser.

This Court stated that:

When a sale is void, it is 'ineffectual.” Deep v. Rose, 364 S.E.2d 228, 232 (Va. 1988).
No title, legal or equitable, passes to the purchaser. 1d.; see, e.g., Gilroy v. Ryberg, 667
N.W.2d 544, 554 (Neb. 2003) (stating ‘when a sale is void, 'no title, legal or equitable,
passes to the sale purchaser or subsequent grantee' even if the property is bought by a
bona fide purchaser (quoting 1 Grant S. Nelson & Dale A. Whitman, Real Estate
Finance Law § 7.20 (3d ed. 1993) & citing 12 Thompson on Real Property, supra, §
101.04(c)(2)(ii) at 403 (David A. Thomas ed. 1994). Consequently, no title passed to
the plaintiff via the HOA's foreclosure sale.

7912 Limbwood, at 6-7 (emphasis added). Accord Gibson v. Westoby, 115 Cal. App.2d 273, 277-78
(1953); (citing Bryce v. O'Brien, 5 Cal.2d 615, 616, 55 P.2d 488 (1950)) ("A void conveyance passes
no title and cannot be made the foundation of good title even under the equitable doctrine of bona fide
purchase™); Lucero v. Bank of America Home Loans, 2:11-cv-1326-RCJ-RJJ (D. Nev. 2012) (Plaintiff
properly stated a claim to set aside trustee's sale and have it declared void based upon defect in the

foreclosure process).
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In 2713 Rue Toulouse Trust v. Bank of America, Case 68206 at 3 (Nev. July 20, 2018)
(unpublished), the Nevada Supreme Court confirmed that a purchaser at an HOA sale cannot use its

putative status as a bona fide purchaser to validate an otherwise void sale.

C. SFR’S ARGUMENT THAT BANA’S TENDER SHOULD HAVE BEEN RECORDED
IS BASELESS AND LACKS ANY SUPPORT IN LAW

SFR further attempts to invalidate BAC's tender by asking the Court to impose an obligation
on BAC to record some type of lien satisfaction or release following its tender. See, SFR’s Opp. at

16-17. In support of this proposition SFR cites to NRS §8 111.315 and 111.325, as follows:

NRS 111.315 Recording of conveyances and instruments: Notice To third persons.
Every conveyance of real property, and every instrument in writing setting forth an
agreement to convey any real property, or whereby any real property may be affected,
proved, acknowledged and certified in the manner prescribed by this chapter, to operate
as notice to third persons, shall be recorded in the office of the recorder of the county
in which the real property is situated or to the extent permitted by NRS 105.010 to
105.080, inclusive, in the Office of the Secretary of State, but shall be valid and binding
between the parties thereto without such record.

NRS 111.325 Unrecorded Conveyances void as against a subsequent bona fide
purchaser for value when conveyance recorded. Every conveyance of real property
within this State hereafter made, which shall not be recorded as provided in this chapter,
shall be void as against any subsequent purchaser, in good faith and for valuable
consideration, of the same real property, or any portion thereof, where his or her own
conveyance shall first be duly recorded.

SFR’s argument fails for three reasons. First, NRS 8 11.325 states that only unrecorded
conveyances are void as against subsequent bona fide purchasers for value. A conveyance is defined
as "every instrument in writing ... by which any estate or interest in lands is created, aliened, assigned,
or surrendered.” NRS 8111.010. BAC's payment did not create, alienate, assign, or surrender any
interest in land. In fact, the tender payment merely served to protect BAC’s existing recorded interest
in the Property, it did not create any new interest. Because BAC's payment was not a conveyance, it
did not have to be recorded to be effective against subsequent bona fide purchasers for value.

Second, as set out above, once the tender was made and rejected, the HOA lacked authority to
proceed with any sale on the super-priority portion of the lien and its effort to do so created a void
sale. See Bank of America, N.A,, et al. v. Ferrell Street Trust, Case no. 70299, at p. 3 (Nev. April 28,

2018) (unpublished). No title passed to SFR because the sale was void. See Grant S. Nelson, Dale
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A. Whitman, Ann M. Burkhart & R. Wilson Freyermuth, Real Estate Finance Law § 7:21 (6" ed.
2014); see also 7912 Limbwood, at 6-7. Thus, even if SFR was a bona fide purchaser, its status as
such cannot validate a void sale. 2713 Rue Toulouse Trust v. Bank of America, Case 68206 at 3 (Nev.
July 20, 2018) (unpublished). Accordingly, the protections of NRS § 111.315 are not available to
SFR even if this statute applied in the manner SFR claims (it does not apply in the manner SFR
claims).

Finally, the burden of providing notices regarding the sale is squarely upon the HOA. There
IS no statute or common law obligation that requires a payment made on a loan or an assessment be
recorded. This is true in all foreclosure contexts. SFR is simply grasping at straws with no legal

support of any kind.

D. THE HOA SALE SHOULD BE SET ASIDE ON EQUITABLE GROUNDS

This Court should also grant Nationstar’s Motion because the sale of the Property for 19.2%
of its fair market value is grossly inadequate, and when coupled with the unfairness evidence in this
case, warrants setting aside the sale. See Nationstar Mortgage, LLC v. Saticoy Bay, LLC Series 2227
Shadow Canyon, 133 Nev. Adv. Op. 91 (2017).

In Nationstar, which was recently decided by the Nevada Supreme Court, the Court clarified
the standard upon which a sale can be set aside if it were “commercially unreasonable”. In particular,
the Court held that Shadow Wood did not overturn the Court’s longstanding rule that “inadequacy of
price, however gross, is not in itself a sufficient ground for setting aside a trustee’s sale” absent
additional “proof of some element of fraud, unfairness, or oppression as accounts for and brings about
the inadequacy of price”. See Id. at 2-3 citing Shadow Wood, 132 Nev., Adv. Op. 5, 366 P.3d 111
(quoting Golden v. Tomiyasu, 79 Nev. 503, 514, 387 P.2d 989, 995 (1963). However, the Nationstar
Court noted as follows:

“This is not to say that price is wholly irrelevant. To the contrary, Golden recognized that the
price/fair-market-value disparity is a relevant consideration because a wide disparity may require less

evidence of fraud, unfairness, or oppression to justify setting aside the sale:

[t is universally recognized that inadequacy of price is a circumstance of greater or
less weight to be considered in connection with other circumstances impeaching the
fairness of the transaction as a causg, é)gfe\i%cgp{\g it, and that, were the inadequacy is
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palpable and great, very slight additional evidence of unfairness or irregularity is
sufficient to authorize the granting of relief sought.”

Thus, in Nationstar, the Nevada Supreme Court clarified that it continued to endorsed the
approach in Golden to evaluating the validity of foreclosure sales that mere inadequacy of price is
not in itself sufficient to set aside the foreclosure sale, but it should be considered together with any
alleged irregularities in the sales process to determine whether the sale was affected by fraud,
unfairness, or oppression. See Id. at 15-16. There is no doubt that the SFR’s purchase price of
$59,000.00 at only 19.2% of the fair market value of the Property was “so low as to shock the
conscience or raise a presumption of fraud or unfairness” and grossly inadequate. BFP v. Resolution
Trust Corp., 511 U.S. 531, 538 (1994).

The further slight evidence of unfairness, fraud, or oppression is also very evident in this case.
Here, the tender rendered the sale void because the HOA had no authority to proceed with the sale
once the super-priority portion of the lien had been satisfied. In a blatantly obvious attempt to
circumvent the tender, the HOA attempted to release its lien and record a new lien for the same
amounts, which itself is impermissible under Property Plus Investments, LLC v. Mortgage Electronic
Registration Systems Inc., 401 P.3d 728, 730-732, 133 Nev. Ad. Op. 62 (2017) (“[a]n HOA cannot
simply reject payment and release the lien, only to turn around and record another lien based on the
same unpaid assessments in order to safeguard the superpriority status.”). The evidence of unfairness
could not be more evident, and it resulted in a sale for a grossly inadequate amount.

Accordingly, the HOA’s foreclosure sale should be set aside for equitable reasons.

E. SFR’S BONA FIDE PURCHASER STATUS IS IRRELEVANT

As set forth above, once the tender was made and rejected, the HOA lacked authority to
proceed with any sale on the super-priority portion of the lien and its effort to do so created a void
sale. See Bank of America, N.A,, et al. v. Ferrell Street Trust, Case no. 70299, at p. 3 (Nev. April 28,
2018) (unpublished). No title passed to SFR because the sale was void. See Grant S. Nelson, Dale
A. Whitman, Ann M. Burkhart & R. Wilson Freyermuth, Real Estate Finance Law § 7:21 (6 ed.
2014); see also 7912 Limbwood, at 6-7. Thus, even if SFR was a bona fide purchaser, its status as
such cannot validate a void sale. 2713 Rue Toulouse Trust v. Bank of America, Case 68206 at 3 (Nev.

July 20, 2018) (unpublished). As a result, SFR’s claim of bona fide purchaser status is legally
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irrelevant in this case.

Even if bona fide purchaser status could provide the unearned windfall SFR seeks, SFR falls
far short of satisfying its burden to prove it was a bona fide purchaser. See Berge v. Fredericks, 95
Nev. 183, 185, 591 P.2d 246, 248 (1979) (explaining that the putative bona fide purchaser “was
required to show that legal title had been transferred to her before she had notice of the prior
conveyance to appellant”). “[A] putative BFP must introduce some evidence to support its BFP status
beyond simply claiming that status.” ALP-Ampus Place, LLC v. U.S. Bank, N.A., 2017 WL 6597148,
at *1 (Nev. Dec. 22, 2017) (unpublished).

SFR failed to produce any evidence in its opposition that it “made due investigation without
discovering” BAC’s tender of the super-priority amount, and thus failed to “rebut the presumption of
notice” of the tender. See Berge, 95 Nev. at 189; see also Telegraph Rd. Trust v. Bank of America,
N.A., 383 P.3d 754, 2016 WL 5400134 (Table Op.) (Nev. Sep. 16, 2016) (holding that HOA-sale
purchaser failed to rebut presumption of notice because it did not produce evidence that it conducted
a due investigation, and explaining that it was HOA-sale purchaser’s “obligation to show that it
made a due investigation and that the investigation did not reveal” an unrecorded deed of trust)
(emphasis added). That presumed notice is sufficient to show it is not a bona fide purchaser of free
and clear title.

SFR had notice that the HOA'’s foreclosure would not extinguish the Deed of Trust because
the Deed of Trust provided SFR with inquiry notice of BAC’s tender. This reason is sufficient,
standing alone, to show that SFR is not a bona fide purchaser. Consequently, to the extent SFR has
any interest in the Property, that interest is subject to the Deed of Trust, and even if SFR could assert
a bona fide purchaser status, such status would not elevate the property interest it received to a priority
position over the Deed of Trust. Accordingly, this Court should grant summary judgment in
Nationstar’s favor.

Iy
Iy
Iy

I
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1.
CONCLUSION

For the foregoing reasons, this Court should grant summary judgment in Nationstar’s favor on
its quiet title and declaratory relief claims, as well as on SFR’s quiet title and declaratory relief
counterclaims.

Dated this 7" day of August, 2018.
GERRARD COX LARSEN

/sl Fredrick J. Biedermann, Esq.
Douglas D. Gerrard, Esq.

Nevada Bar No. 4613

Fredrick J. Biedermann, Esq.
Nevada Bar No. 11918

2450 Saint Rose Pkwy., Suite 200
Henderson, Nevada 89074

AKERMAN LLP

/s/ Donna Wittig, Esq.

Darren T. Brenner, Esq.

Nevada Bar No. 8386

Donna Whittig, Esq.

Nevada Bar No. 11015

1160 Town Center Drive, Suite 330

Las Vegas, Nevada 89144

Attorneys for Defendant / Counter-Defendant

Nationstar Mortgage, LLC

Page 18 of 19

JA_1065




GERRARD, COX & LARSEN

2450 St. Rose Parkway, Suite 200

Henderson, NV 89074
0:(702)796-4000 F:(702)796-47848

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

CERTIFICATE OF SERVICE
| hereby certify that | am an employee of GERRARD COX LARSEN, and that on the 7" day

of August, 2018, | served a copy of the REPLY IN SUPPORT OF CROSS-DEFENDANT
NATIONSTAR MORTGAGE, LLC’S MOTION FOR SUMMARY JUDGMENT, by e-
serving a copy on all parties listed in the Master Service List pursuant to Administrative Order 14-2,

entered by the Chief Judge, Jennifer Togliatti, on May 9, 2014.

Melanie D. Morgan, Esq.

Donna Wittig, Esq.

1635 Village Center Circle, Suite 200

Las Vegas, Nevada 89134
Attorneys for Defendant, Nationstar Mortgage, LLC and Defendant/ Counterclaimant/ Third-
Party Defendant U.S. Bank, National Association, as Trustee for the Certificate Holders of
the LXS 2006-4N Trust Fund, erroneously plead as U.S. Bank, N.A.

Diane Cline Ebron, Esq.

Jacqueline A. Gilbert, Esq.

Karen L. Hanks, Esq.

KIM GILBERT EBRON

7650 Dean Martin Drive, Suite 110

Las Vegas, Nevada 89139

Attorneys for SFR Investment Pool 1, LLC

[s/ Fredrick J. Biedermann, Esaq.
Fredrick J. Biedermann, an employee of
GERRARD COX LARSEN
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22 Pursuant to NRS §107/S8 239 22 todoit. It'syour deposition.

3 1 Chr onol ogy 0 123 MR. NITZ: | don't care either way, aslong as

24 24 if we do them together that you honor that request.

25 25 MS. EBRON: Sure. And if there'saquestion
Page 6 Page 8

1 PROCEEDI NGS . .

2 (Prior to the commencenent of the deposition proceedings, L that you hear me ask that you t-hl K is unclear asto, you

3 ?eggrstcelisSaingncgﬁr?seqmm%e?g nt Egurzseglors[tji%ﬁtl)g?ectj hteo C\Aoali”vte 2 know, if it should be categorlzed as one versus the

the reporter requirements under Rul e 30(b)(4).) 3 other, please go ahead and let me know and we can clarify

g' (‘:'E: :ZSSKQSX: 2') 4 that on the record.

6 having been first duly sworn, was exam ned and 2 BYQM gkIZyBRY?)Ere employed by Nationstar Mortgage,

7 testified as foll ows: 7 LLC isthat correct?

8 EXAM NATI ON 3 A. Yes.

9 BY M5. EBRON 9 Q. I'mgoing to show you documents that we'll mark
10 Q  Cood afternoon. I'mDiana dine Ebron. | 19 asExhibits1and 2. Thefirst onewill be the Fourth
11 represent SFR Investnents Pool 1, LLC in this matter. |11 Amended Notice of Rule 30(b)(6) Deposition of Nationstar
12 Can you please state your name for the record. |12 Mortgage, LLC; and the second will be the Fourth Amended
13 A First name is Keith, last nane is Kovalic. |13 Notice of Rule 30(b)(6) Deposition of U.S. Bank, N.A.
14 K-o-v, as in Victor, a-l-i-c. 14 (Defendants' Exhibits 1 and 2, Fourth Amended
15 Q  ay. 15 Notice of Rule 30(b)(6) Deposition of Nationstar
16 MR GERRARD: Before we start, just to make it |16 Mortgage, LLC, and Fourth Amended Notice of Rule 30(b)(6)
17 clear on the record, in this case -- |'mbDoug Gerrard, |17 DGDOSitiOI'] of U.S. Bank, N.A., were marked for
18 Gerrard, Cox, Larsen. We represent Nationstar. W do |18 identification as of thisdate.)

19 not represent U S. Bank. 19 MR. NITZ: When did you serve these?

20 And | would just ask, since we're doing the |20 M S. EBRON: The fourth amended, | think
21 deposition of both at the same time, if you have a |21 Yesterday because we were switching the time only.
22 question that's specific to Nationstar, that you use the 22 MR.NITZ: | jUSt dldnltseethem

23 word "Nationstar” so we'll all know that that's one | |23 MS. EBRON: The topics and everything else are
24 need to object to or if | feel like it's a question that |24 the same, it's just the time change.

25 you're asking about both, | may pipe up and say 25 MR. NITZ: Okay. That'swhy it'stitled "Change
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Page 11

1 intimeonly"? 1 beforethe date of that sale, we'll be looking towards
2 MS. EBRON: Correct. 2 that date of January 8, 2014.
3 MR. NITZ: All right. Well, good. 3 Also, | may refer to Alessi & Koenig, LLC as
4 Q. Sodtarting with thefirst exhibit, whichisthe | 4 "Aless" if that'sall right?
5 Nationstar Mortgage, LLC, deposition notice. Actualy, | 5 A. That'sfine.
6 both of them refer to "the Property" asthe"property | 6 Q. Theborrower in this caseis Magnolia Gotera.
7 located at 5327 Marsh Butte Street, Las Vegas, Nevada, | 7 Isthat your understanding?
8 89148...Parcel No. 163-30-312-007." 8 A. Thereis--for the purposesof who'son the
9 Whenever we talk about "the property" during | 9 Deed of Trust, yes.
10 thisdeposition, it will be -- welll betalking about the |10 Q. Would that be different than saying that she was
11 Marsh Butte Street property. Okay? 11 the borrower?
12 A. Okay. | can't remember if thiswassaid onthe |12 A. Can wego off therecord for a second?
13 record or not, but just for ease of going through these, |13 MR. GERRARD: I'm not sure what you're trying to
14 thedepo notices are exactly alike, with the exception of |14  distinguish.
15 onestates" Nationstar” and referstoit as"theBank." |15 Q. The property was later transferred to a
16 THE WITNESS: Did we aready put al thison? |16 different entity.
17 MR. GERRARD: Yeah. 17  A. Right. That'swhat | was--
18 THE WITNESS: That'son therecord, okay. (18 Q. Butthey were not ever the borrower.
19 A. Justincasel havetorefer back tothem, I'll |19 A. Okay. That'swhat | was-- correct. Yeah.
20 just refer back tothe depo noticein Exhibit 1, if |20 That'swhat | was getting at. | apologize; wasn't trying
21 that'sokay with you? 21 tobeevasive or anything.
22 Q. Sure 22 Q. Okay. The Deed of Trust, if we talk about "the
23 MR. NITZ: The only thing -- | made that 23 Deed of Trust," we're going to be referring to the
24 statement, but, Ms. Ebron, you didn't confirm that the |24 document recorded in Clark County Recorder as Instrument
25 depo natices are the same except for those alternate |25 No. 20051121-0005567 on or about November 21st, 2005.
Page 10 Page 12
1 definitions. 1 Okay?
2 MS. EBRON: | believethat they arethesame. | 2 A. Okay.
3 MR. NITZ: Because | think that was your 3 Q. That wasthefilethat you reviewed in
4 question, Mr. Kovalic. 4 preparation for this deposition; right?
5 THE WITNESS: Right. On Page 2 of both 5 A. Thatiscorrect.
6 exhibits-- online 25 on Exhibit 1, it says"Nationstar | 6 Q. Okay. Did you have a chance to thoroughly
7 Mortgage, LLC" and then parenthetically, "'Nationstar' or | 7 review al of thetopicslisted in these notices, in
8 'Bank." And then on Exhibit 2 it says -- same 8 Pages4 through 6?
9 line-- 25, 26, it says"U.S. Bank, N.A." and then 9 A. Yes | did.
10 parentheticaly, "'U.S. Bank' or 'Bank.™ 10 Q. And areyou the person that Nationstar Mortgage,
11 Other than that, there are no differences; 11 LLC, hasdesignated to testify on its behalf for these
12 correct? 12 topics?
13 BY MS EBRON: 13 A. Yes
14 Q. That's my understanding, yes. 14 Q. Areyou the person that U.S. Bank, N.A., has
15 Okay. So during today's deposition whenever we |15 designated to testify on its behalf in the topicsin
16 talk about "the association,” we'll bereferringtothe |16  Exhibit 2?
17 Shadow Mountain Ranch Community Associationunless |17  A. Yes.
18 otherwise specified. 18 Q. What isthe relationship between Nationstar and
19 Whenever we talk about "the association 19 U.S. Bank such that you would be designated to testify on
20 foreclosure sale" well be referring to the public 20 U.S. Bank'sbehalf?
21 auction held on January 8th, 2014, by Alessi & Koenig, |21  A. Nationstar isthe servicer of theloan and they
22 LLC, on behaf of the association. 22 areservicingthisloan on behalf of theinvestor, whois
23 Okay? 23 U.S Bank.
24  A. Okay. 24 Q. U.S Bank isthetrusteefor atrust; isthat
25 Q. Sowhenever we talk about anything that happened |25 correct?
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1 A. Thatiscorrect. 1 A. That'scorrect.
2 Q. Do you know the name of the trust? 2 Q. Do youknow Christopher Herrera?
3 A. Not off thetop of my head. If you have 3 A. |l donaot.
4 something you can put in front of methat would refresh | 4 Q. Do you know if Christopher Herrerawas an
5 my memory, it'sone of thoselong -- 5 employee of Bank of Americaat the time of this
6 Q. Okay. Whilel'mlooking for that, canyoutell | 6 assignment of Deed of Trust?
7 mewhen Nationstar became the servicer? 7 A. | donot.
8 A. Nationstar became servicer of thisloanon July | 8 Q. Am/ correct to understand that Mortgage
9 1st,2013-- I'm sorry, July 5th, 2013. July 5th, 2013, | 9 Electronic Registration Systems, Inc., or MERS, was the
10 yes. 10 nominee beneficiary of the Deed of Trust?
11 Q. Who wasthe previous servicer? 11 A. Atwhat point?
12 A. Bank of America. 12 Q. Atorigination.
13 Q. Do youknow the dates that Bank of Americawas |13  A. Isthereacopy of the Deed of Trust in herel
14  servicer? 14 could refer to?
15 A. Wadl, theloan wasoriginatedin 2006and |15 Q. Yes. | believeitis SFR 3.
16 Countrywide was actually the servicer at that time. |16 MR. NITZ: Can we go off the record?
17 Countrywide merged with Bank of Americain 2008 and then |17 MS. EBRON: Sure.
18 they changed the name of their servicing division. But |18 (Whereupon, arecess was taken at thistime.)
19 essentially, for all intentsand purposes, Bank of |19 A. MERSwasthe beneficiary under the Deed of Trust
20 Americawasthe servicer from origination until July 5th, |20 at origination. On page SFR 4, Section E -- I'll just
21 2013 21 read from thedocument. "'MERS isMortgage Electronic
22 Q. Inyour review of thefile, did you see any 22 Registration Systems, Incorporated. MERS is a separate
23 assignments of the Deed of Trust? 23 corporation that isacting solely as a nominee for the
24  A. Yes | did. 24 Lender and Lender'ssuccessorsand assigns.” And then in
25 Q. How many? 25 bold it states" MERS isthe beneficiary under this
Page 14 Page 16
1 A. | sawtwo. 1 Security Instrument,” and then it states" MERS s
2 Q. Okay. I'mgoing to show you documentsthat are | 2 organized and existing under the laws of Delaware, and
3 included in SFR Investments Pool 1, LLC's Initid 3 hasan addressand telephone number of" -- so on and so
4  Disclosure of Witnesses and Documents Pursuant to NRCP | 4  forth.
5 16.1. They have Bates stamps at the-- onthebottom | 5 Q. Am| correct to understand that the number
6 right-hand side. If you could turntotheoneBates | 6 underneath thetitle Deed of Trust on the page Bates
7 stamped SFR 54. 7 stamped SFR 3 is the mortgage identification number used
8 A. Okay. 8 inthe MERS system to identify this particular Deed of
9 Q. Isthisoneof the assignments that you reviewed | 9 Trust?
10 inpreparation for your deposition? 10 MR. GERRARD: Objection to the extent it calls
11 A. Yssitis. 11 for speculation.
12 Q. And does thisassignment refresh your 12 A. Tothebest of my knowledge, yes.
13 recollection as to the name of the trust for whichU.S. |13 Q. Am/| correct to understand that this Deed of
14 Bank istrustee? 14 Trust contains a planned unit development rider?
15 A. Yes It'sthecertificateholdersof theLS-- |15 A. Yes, it does, on page SFR 25 through SFR 28.
16 sorry, LXS2006-4N trust fund. 16 Q. Soisitfair to say that the originating lender
17 Q. AmlI correct to understand that thisassignment |17  would have been aware that the property was located
18 wasrecorded on November 2nd, 2011? 18 within aplanned unit development?
19 A. Accordingtotherecording stamp intheupper |19 A. Yes.
20 right-hand corner, that is correct. 20 Q. Beforethetrust obtained itsinterest in the
21 Q. Okay. Andam | correct tounderstandthat it |21 loan--isit okay if | call thetrust for which U.S.
22 was Mortgage Electronic Registration Systems, Inc., that |22 Bank istrustee as "the trust"?
23 assigned theloanto U.S. Bank? 23 A. That'sfine.
24 MR. GERRARD: Objectionto the extent the |24 Q. Okay. Before the trust obtained its interest,
25 document speaks for itself. Go ahead. 25 did U.S. Bank know that the property was located within a
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homeowners association?

THE WITNESS: I'm sorry, could you read that
back.

(Whereupon, the record was read by the
reporter.)

A. 1 don't know.

Q. Inyour review of thefile, did you see a copy
of the CC&Rs?

A. Intheorigination documentation, all | saw was
a copy of the first page showing what the assessments
wer e so that those number s could be figured into the
homeowner's debt-to-incomeratio in order to qualify for
the loan.

Q. Do you know if the trust took into consideration
the borrower's ability to pay these homeowner association
dues when obtaining an interest in the Deed of Trust?

A. I donot. All I know iswhat | stated, isthat
it was used to qualify for the loan and then that loan
was then put into thistrust.

Q. Did Nationstar pay any money for its servicing
interest in the loan?

A. 1 don't know.

Q. Wherewould you look to find that information?

A. Someonein the acquisitions department would
have that information. It'sinformation |'ve attempted

© 00N O~ WNP
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A. Yes, | did.

Q. Did that pooling and servicing agreement contain
aloan schedule?

A. Yes, it did.

Q. Didyou identify this particular loan on that
loan schedule?

A. Yes

Q. How did you identify it?

A. Theaddress, property address.

Q. Who were the parties on the front of the pooling
and servicing agreement that you reviewed?

A. | would need a copy of that in front of mein
order torefresh my memory.

Q. I'mnot sureif I've got the correct one and |
don't -- | don't know. | have a Securitization Servicing
Agreement dated as of May 1st, 2006.

MR.NITZ: May 1st?

MS. EBRON: May 1st, 2006, that identifies
Lehman XS Trust Mortgage Pass-through Certificates,
Series 2006-4N. That was one of the onesthat | emailed
to you yesterday.

A. And your question waswho werethe parties
listed on thefront?

Q. Beforewe get to that, isthat the pooling and
servicing agreement that you reviewed or was there
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to get multipletimes, but with the caveat tothat is
Nationstar does not buy loanson aloan-level basis.
They buy them in pools, so any amounts paid would have
been paid for a whole pool of loans, which can be from
the hundredsto thethousandsin terms of numbers. So
it'simpossibleto pinpoint exactly how much was paid for
a specific loan such asthe one we'retalking about
today.

Q. It--

MR. NITZ: I'm sorry, would you read back the
answey.
(Whereupon, the record was read by the

reporter.)

Q. Didthetrust pay any money for itsinterest in
thisloan?

A. 1 don't know.

Q. Doyou know if the trust traded certificatesin
the trust for itsinterest in the loan?

A. | donot.

Q. Wherewould you look to find that information?

A. Inthepooling and servicing agreement there may
bereferencetoit.

Q. Didyou review apooling and servicing agreement
applicable to this Deed of Trust in preparation for your
deposition?

© 00N O~ WNP
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another document that you're referring to? Because |

also have a document called a Reconstituted Servicing
Agreement that was provided by your counsel right before
we started.

MR. NITZ: | want to correct something on the
record. Thefirst document you handed him, dated May 1,
2006, is a Securitization Servicing Agreement, not a
pooling and servicing agreement as you described.

MS. EBRON: Oh, okay. It'sjust what | could
find on the SEC website because | didn't have anything
else disclosed.

Q. Soyou'relooking at the Reconstituted Servicing
Agreement, and then I've also got a Securitization
Subservicing Agreement that | found online. Take alook
at that.

A. What wasyour question?

Q. Were any of those three documents the one -- the
pooling and servicing agreement that you reviewed in
preparation for your deposition?

A. | reviewed this Reconstituted Servicing
Agreement.

Q. Okay.

MS. EBRON: Off the record for one second.

(Whereupon, a discussion was held off the
record.)
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Q. Doesthe Reconstituted Servicing Agreement
refresh your recollection as to the parties who were on
the front page of the agreement?

A. Yes. I'll just read directly from the document.
Beforel dothat, 1'd liketo make a clarification, the
name of thetrust on this. | believel said it wasthe
LXS2006-4N Trust 1. Thetechnical nameistheLehman XS
Trust Mortgage Pass-Through Certificates, Series 2006-4N.

Q. Isthat listed on the Reconstituted Servicing
Agreement somewhere?

A. No, but based on the -- it's on one of the other
two that you handed me and that refreshed my memory asto
what it actually was. | remember the mortgage
pass-through certificates and the dash, 4N.

Q. Okay. Sowhat parties areinvolved with this
Reconstituted Servicing Agreement?

A. Reading directly from the document, it says
"THISRECONSTITUTED SERVICING AGREEMENT" -- then
parenthetically, " this'Agreement,' entered into as of
the 1st day of December, 2005, among DLJ MORTGAGE
CAPITAL, INCORPORATED, a Delawar e corporation” -- then
parenthetically, "'DLIMC,’ COUNTRYWIDE HOME LOANS
SERVICING LP, asthe servicer" -- parenthetically, " the
'Servicer," WELLSFARGO BANK, N.A., a national banking
association, as master servicer" -- parenthetically, " in

© 00N O~ WNP
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contained in the same folder as the schedul e of mortgage
|loans?

A. Not that | wasableto find.

Q. Okay. Inthe copy of the Reconstituted
Servicing Agreement that you reviewed, did you review
Exhibit A, which islisted as the Servicing Agreement?

MR. GERRARD: You are talking about Exhibit A to
the Reconstituted Servicing Agreement?

MS. EBRON: Yes.

A. | did not.

Q. Isthat something that Nationstar has within its
business records?

A. | don't know, and theonly reason | don't know
issometimesit'sa SharePoint site wheretheseare
housed, and documents can be checked out asin a
library-type system. We cannot track those, so onceit's
checked out, it's not visible.

So when | went to look at this, all | saw was
theloan schedule and this Reconstituted Servicing
Agreement. That'snot to say it doesn't exist and
somebody hasn't checked it out for some other purpose
within the company, but it would just take going back to
look.

Q. Okay. Let'sgo ahead and mark that
Reconstituted Servicing Agreement as Exhibit 3.
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such capacity, the" -- quote, Master Servicer -- "and
trust administrator” -- parenthetically, " in such

capacity, the" -- quote, Trust Administrator -- "and U.S.
BANK NATIONAL ASSOCIATION, a national banking
association, astrustee under the Pooling Agreement
hereinafter referred to" -- parenthetically, " the

'"Trustee' recitesand provides asfollows."

Q. Okay. So how do you know this particular
Reconstituted Servicing Agreement applies to the Deed of
Trust at issuein this case?

A. Thisiswhat Nationstar hasin its system as
being applicableto theloan in question and then the
cor responding schedule of loans.

Q. So the schedule of loans that you reviewed was
attached to the Reconstituted Servicing Agreement?
Yes. What do you mean by " attached" ?
Well, wasit included as Schedule |?

Yes.

Okay.

They're--

Arethey kept separately?

They're -- the documents -- the schedules are
maintained separ ately from the servicing agreement
itself, but they're all maintained in one common folder.

Q. Okay. Were there other servicing agreements

>O>0>0>
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(Defendants Exhibit 3, Reconstituted Servicing
Agreement, was marked for identification as of this
date)

Q. Soam| correct to understand that you have not
reviewed the Assignment Agreement that's mentioned in the
Reconstituted Servicing Agreement in paragraph 1 of the
recitals?

A. I'm sorry, which schedule?

Q. Sorry, the Assignment Agreement.

MR. GERRARD: Here (indicating).

Q. Thefirst paragraph of the recitals.

A. No. I havenot seen that document.

Q. Andam| correct to understand that you haven't
seen the document referenced in the next paragraph of the
recitals, the "Mortgage Loan Purchase and Servicing
Agreement dated as of March 1st, 2004 (the 'Servicing
agreement’)"'?

A. No, | havenot.

Q. Okay. Going back up to the previous paragraph,
what about the "pooling and servicing agreement as of
December 1st, 2005, (the 'Pooling Agreement’)," have you
seen that?

A. | havenot, but also, for therecord, discovery
isstill ongoing in this, and thisisbased on my review
up until the beginning of this deposition.
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1 Q. Okay. Didyou seeanywhereinyour business | 1 A. No. Thisisn't something | saw for my

2 recordsthe Securitization Servicing Agreementthat| | 2 preparation.

3 handed you? 3 Q. Okay. Do you seethe-- al of the other

4 A. No. Thisisone of those documentsthat, as| 4 documents, onesthat | pulled from the SEC website,

5 stated, could be, quote, checked out by somebody else | 5 reference adate as of May 1st, 20067

6 currently. 6 A. Areyou talking about on Exhibits 4, 5, and 6?

7 Q. Okay. 7 Q. Yes

8 MS. EBRON: Let's go ahead and mark that 8 A. Ontheir face, yes.

9 Securitization Servicing Agreement as Exhibit 4. 9 Q. Okay. Do you know why the Reconstituted
10 (Defendants' Exhibit 4, Securitization Servicing |10 Servicing Agreement has a date of December 1st, 2005?
11 Agreement, was marked for identification asof this |11 A. That'snot one of thetopicsthat | prepared for
12 date) 12 based on the deposition notices, and I'm not prepared to
13 Q. Andwereyou ableto seein your business 13 answer that.

14 recordsthe Securitization Subservicing Agreement dated |14 Q. Okay. Just trying to make sense of thisall.

15 asof May 1st, 2006? 15 Do you know what interest in the Deed of Trust LaSalle

16 A. No, | wasnot. 16 Bank National Association has had?

17 Q. Do you have acopy of that over there? 17 MR. GERRARD: Objection. It's outside the scope

18 A. Theoneyou just picked up. 18 of thetopicsfor this deposition.

19 MS. EBRON: Let'sgo ahead and mark thisas |19 A. That'snot something | prepared for, based on

20 Exhibit 5. 20 thetopicsprovided. I'm not prepared to answer.

21 (Defendants' Exhibit 5, Securitization 21 Q. Okay. Currently, am | correct to understand

22 Subservicing Agreement, was marked for identification as |22 that Fannie Mae and Freddie Mac do not have an interest

23 of thisdate.) 23 inthisloan?

24 MR. NITZ: Areyou done with this line of 24 A. Based on my review of thefile, that is correct.

25 questioning? 25 Q. Okay. Am| correct to understand that this loan
Page 26 Page 28

1 MS. EBRON: No. 1 isnot FHA insured?

2 Q. Isityour understanding, though, that the 2 A. Based on my review of theloan, that's correct.

3 Reconstituted Servicing Agreement somehow relatestothe | 3 Q. Am| correct to understand that Ginnie Mae does

4 Lehman XS Trust Mortgage Pass-Through Certificates, | 4 not have an interest in thisloan?

5 Series 2006, dash, 4N? 5 A. That'scorrect.

6 A. Based on my review, yes. 6 Q. AmlI correct to understand that at the time of

7 Q. What other documents did you review that leads | 7 the association foreclosure sale, the entity that held

8 you to believe that the Reconstituted Servicing Agreement | 8 theinterest in thisloan was U.S. Bank, as trustee of

9 applies? 9 thetrust, and Nationstar, as the servicer?

10 A. Based on thesystem of record and cross-checking |10 MR. GERRARD: You said at the time of the sale?
11 it with the SharePoint sitethat holds servicing 11 MS. EBRON: Correct.

12 agreements, | haveno reason to think it doesn't. |12 A. Well, the salewas held on -- as we discussed,
13 Q. I'mgoing to show you adocument that wewill |13 on January 8, 2014. There'san assignment of the Deed of
14 mark as Exhibit 6. Thisisthe 8-K. 14 Trust to Nationstar on October 1st, 2013.

15 (Defendants' Exhibit 6, 8-K, was marked for 15 Q. Okay. So at thetime of the foreclosure sale,
16 identification as of this date.) 16 was Nationstar the servicer?

17 Q. Isthat something that you had within your 17 A. Yes

18 business records at Nationstar? 18 Q. Atthetime of theforeclosure sale, was U.S.
19 MR. GERRARD: I'm going to object onthebasis |19 Bank, astrustee of the trust, the investor?

20 that al these documents are outside the scope of the |20 A. Yes.

21 topicsthat have been identified to thisdeposition. |21 Q. At thetime of the association foreclosure sale,
22 I'vebeentrying to let you lay some groundwork to the |22  were there palicies or proceduresin place for handling
23  extent that you needed to, but the witnessis only 23 association liens that were applicable to this Deed of
24 prepared to testify on topicsthat are identified inthe |24  Trust?

25 notice. These documents are outside of that scope. |25 MR. GERRARD: Thisis one of those questions
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1 where you need to probably ask by each party he'shereto | 1 the exact date.
2 testify on behalf of. 2 Q. Haveyou seentheorigina?
3 Q. Sofirst for Nationstar. 3 A. No. I'veonly seen adigital copy.
4 A. Nationstar'spolicy wasif any noticescamein, | 4 Q. Do you know when that digital copy became part
5 notice of default, notice of trustee sale, any notices | 5 of the business records as far as Nationstar is
6 from the homeownersassociation, torefer thoseto | 6 concerned?
7 outside counsel to be handled. 7 A. It'snot oneof thetopics| wasgiven in the
8 Q. DidU.S. Bank haveapolicy or procedureat that | 8 deposition noticesand I'm not prepared to answer.
9 time? 9 Q. Okay. What other powers of attorney besides the
10 A. It'smy understandingthat their policy and |10 one between U.S. Bank and Nationstar did you review?
11 procedurewasto forward that information tothecurrent |11~ A. That'stheonly onel recall.
12 servicer and for the servicer tothen enact their |12 Q. Did you review apower of attorney between U.S.
13 policiesand procedures. 13 Bank and Bank of America?
14 Q. How isthat your understanding? 14 A. Notthat | recall.
15 A. Purely based on experienceand asbhest | was |15 Q. So when you testified that Bank of America,
16 abletoascertain. Likel said, it'sonly my 16 N.A., wassigning the assignment of the Deed of Trust to
17 understanding. 17 Nationstar on U.S. Bank's behalf, that wasn't based on a
18 Q. Okay. You mentioned the assignment of the Deed |18 document that you had reviewed?
19 of Trust to Nationstar. Can you look at the page Bates |19  A. No. It'sbased on -- one, that's not atopic
20 stamped SFR 60. 20 that wasgiven to mein the deposition noticesto review
21 MS. EBRON: Let'sgo ahead and mark thisas |21 in advance of this deposition, but U.S. Bank typically
22 Exhibit 7. 22 hasaform power of attorney that goes from servicer to
23 (Defendants’ Exhibit 7, SFR Investments Pool 1, |23 servicer, that |'ve seen in multiple other cases.
24 LLC'slInitial Disclosure of Witnesses and Documents |24 Q. And isthat something that you could locate and
25 Pursuant to NRCP 16.1, was marked for identification as |25 provide?
Page 30 Page 32
1 of thisdate) 1 A. Thepower of attorney?
2 A. AndI'm sorry, what was the page? 2 Q. Yes
3 Q. 60. SFR60. 3 A. | candiscussthat with my attorneys.
4 A. Okay. 4 Q. Okay. Were there any other powers of attorney
5 Q. Isthisthe assignment to Nationstar youwere | 5 besidesthe U.S. Bank to Nationstar power of attorney
6 referring to? 6 that you reviewed for this deposition?
7 A. Yes, with therecording date of 10/1/13. 7 A. Asthat'snot in the deposition topicsthat were
8 Q. Okay. Previousto thisassignment to 8 provided to me, that's not something I'm prepared to
9 Nationstar, was there an assignment of the Deed of Trust | 9 answer.
10 to Bank of America? 10 Q. Youwould agree with me, though, that the
11 A. Not that | saw. However, Bank of America, |11 assignment of Deed of Trust Bates stamped SFR 60 does not
12 acting on behalf of theinvestor, U.S. Bank, with signing |12 state that Bank of Americais signing on behalf of U.S.
13 authority, it wastheir under standing that they could |13 Bank; right?
14 sign aDeed of Trust such asthisto transfer the |14 MR. GERRARD: Objection. Document speaks for
15 interest. 15 itself.
16 Q. How do you know that? 16 A. | don't seeU.S. Bank explicitly stated on here,
17 A. Based on powersof attorney that I'veseenand |17 but --
18 thefact that the servicer traditionally holdsthat -1 |18 Q. Do you seeit stated anywhere?
19 don't want to say power, but power with U.S. Bank. |19 MR. GERRARD: Same objection. Document speaks
20 Q. Okay. What powers of attorney did you review in |20 for itsdlf.
21 preparation for your deposition today? 21 A. No, | don't.
22 A. Ireviewed the U.S. Bank power of attorney that |22 Q. Okay. In preparation for your deposition, did
23 Nationstar currently holds. 23 youreview the original wet ink signature promissory
24 Q. Doyou know when that's dated? 24 note?
25 A. | don'trecall theexact date. | don'trecall |25 A. No, | did not. | reviewed a digital copy.
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1 Q. Whenwasthat digital copy uploaded to your 1 note?
2 system? 2 A. That'snot in the deposition topicsthat were
3 A. Ther€s--it'sbeen uploaded multipletimes. | | 3 provided to mein the deposition notices, so that wasn't
4 want to say about 10. | reviewed all 10 of them. The | 4 something | asked. SoI'm not prepared to answer that.
5 first onewasfrom July 5th, 2013, when theloanwas | 5 Q. But noone hastold you, "I've seen the wet ink
6 onboarded. 6 signature promissory note for the file"; right?
7 Most recent one, | think, wasinthelastsix | 7 A. No. Ingeneral conversation, noonejust came
8 months, but I'm not positive on that becausethat'snot | 8 out and said, " Hey, you know what? 1've seen the wet ink
9 oneof thetopicsthat wasprovided in thedeposition | 9 note."
10 notice. 10 Q. Okay. Haveyou seenthe original pooling and
11 Q. Wereall of the copiesthat you looked at the |11  servicing agreement?
12 same? 12 A. No, I'venot seen theoriginal pooling and
13  A. Yes 13 servicing agreement.
14 Q. Werethere any endorsements? 14 Q. Do you know wherethe origina is stored?
15  A. Yes 15 A. That'snot in thetopicsthat wereprovided to
16 Q. How many? 16 mein the deposition notices, so I'm not prepared to
17 A. One 17 answer that.
18 Q. Whoit wasfrom and who wasit to? 18 Q. Butyoudon't know? Asyou sit here today, you
19 A. | don't recall whoit wasfrom, but it was 19 don't know?
20 endorsed in blank. 20 A. That'ssomething | didn't prepareto answer, so
21 Q. Do you know where that endorsement wasonthe |21 | -- 1 don't know if that'swhat you're getting at.
22 promissory note? 22 Q. Yeah. That'swhat | was asking. What damages
23 A. Thelast page of the noteitself. 23 doyou, Nationstar, allege that you suffered as aresult
24 Q. Wasit on the same page as the signatures? 24  of the association foreclosure?
25 A. Yes 25 A. Based on thefact that litigation is still
Page 34 Page 36
1 Q. Wasthere an allonge to the note? 1 ongoing, Nationstar is still accruing attorneys feesand
2 A. Yes 2 costs, other servicing fees and costs that have been
3 Q. What wason thealonge? 3 lost, and then, the unpaid principal balance on this
4 A. | believeit wasthe adjustablerateterms. 4 loan, which | do not recall exactly what the balance of
5 Q. Whereistheorigina wet ink signature 5 thatis, but theentireunpaid principal balance.
6 promissory note? 6 Q. Anything else?
7 A. | wasunableto locate that information. 7 A. No.
8 However, it would bein only one of two places. either | 8 Q. What damages does U.S. Bank allege it suffered
9 Nationstar'svault or -- which isin Dallas, Texas--or | 9 asaresult of the association foreclosure?
10 in U.S. Bank'svault, asthey sometimeshold their own |10 A. ThesameasNationstar's. Nationstar'sonly
11 notesin which theinvestor -- that'slocated in Simi |11 interest isthat of a servicer and is acting on behalf of
12 Valley, California. 12 U.S. Bank.
13 Q. Whatdidyoudototrytofind out wherethe |13 Q. Isthereaprovisionin the pooling and
14 note was stored? 14 servicing agreement or a servicing guideline that
15 A. | contacted somebody in our legal department. |15 required Nationstar to protect U.S. Bank'sinterest in
16 Q. Whowasthat? 16 the Deed of Trust?
17  A. | bdieveit wasa SashaKovacic. | know it was |17 MR. GERRARD: | object. That's outside the
18 aparalegal. 18 scope of the topicsin the notice for deposition -- the
19 Q. Do youknow what she did to try to determine |19 witness was prepared to bind the company on.
20 wherethe original promissory note was located? 20 A. That'snot something | was prepared to answer,
21 MR. GERRARD: I'm going to direct thewitness |21 based on the deposition topics.
22 not to answer the question because that would call for |22 Q. And you don't know the answer to that?
23 privileged communication to be disclosed. 23 A. ljust--1don't want to bind myself or
24 Q. Haveyou spoken to anyone who indicated that |24 Nationstar by giving any answer to that. Any answer |
25 they have seen the original wet ink signature promissory |25 givewould be speculative. | wasn't asked to provide
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1 that information. 1 seeany emails between Bank of America and Miles, Bauer?

2 Q. DidU.S. Bank have any particular policy or 2 A. Notthatl recall.

3 procedurethat it requires Nationstar to follow asit | 3 Q. Did you see any comments or notes from the MRT

4 pertainsto association liens? 4 department?

5 A. Notthat I'm aware of or wasableto find. 5 A. Notthat | recall, other than a couple that

6 Q. Okay. Inyour review of thefile, didyousee | 6 said, you know, " Received Notice of Default from HOA,

7 any communications with the borrower about the 7 referred to outside counsel.”

8 association lien, its delinquency to the association? | 8 Q. When wasthe Notice of Default received?

9 A. That'snot atopicl wasprovided in the 9 MR. GERRARD: I'm going to object to the form of
10 deposition notices, so I'm not prepared to answer that. |10 the question as vague and ambiguous as to which notice of
11 Q. Soyoudidn't see any communicationswiththe |11 default you're talking about.

12 borrower about the association foreclosure? 12 Q. That you werejust referring to.
13 A. When | wasgoingthrough thedocumentson this |13 A. Ther€'s--1 don't recall the exact date that
14 file, that's not something, based on the 12 topics, that |14 they werereceived. And once again, thesewere -- like |
15 | waslooking for. 15 said, they went from July -- | know July of 2008, and
16 Q. What about Topic No. 8? 16 then the check wastendered on September 30th, 2010.
17 A. | mean, | -- even going through communications, |17 Q. How do you know the check was tendered on
18 | didn't see anything that mentioned an HOA sale. But, |18 September 30th, 2010?
19 onceagain, that's not something | was specifically |19  A. It'swhen the check was dated and the cover
20 lookingfor at thetime. 20 letter isdated that went to the HOA from Miles, Bauer.
21 Q. Okay. 21 Q. Where were those documents contained in your
22  A. But nothingin the 6,000, 6,500 documentsthat | |22 business records?
23 looked at -- therewas nothing to the homeowner that (23  A. In FileNet, our imaging system.
24 popped out and said HOA, homeowners association even when |24 Q. And were they uploaded at the time of the
25 searching by key words before manually opening every |25  servicing transfer?

Page 38 Page 40

1 document. 1 A. Yes

2 Q. Okay. Did Nationstar receive documentsfrom | 2 Q. Werethere notes about the check in the letter?

3 Bank of Americawhen it began servicingin July of 2013? | 3 A. Not that | recall seeing. At that point, it

4 A. Yes 4 would have been out of Bank of America's hands because

5 Q. Did Nationstar receive any documentsfromBank | 5 Miles, Bauer would have been handling it.

6 of Americarelated to the association? 6 Q. Okay. Didyou seeany indication that the check

7 A. Yes 7 was accepted?

8 Q. What typesof documentsdid Nationstar receive | 8  A. | did not. However, it appearsthat the

9 from Bank of America? 9 process-- based on information | found in my
10 A. Nationstar received a comment history -- 10 preparation, that the processwasrestarted in early --
11 THE WITNESS: I'm sorry, could you read that |11 or late 2012, rather.

12 question. 12 Q. Which process?

13 (Whereupon, the record was read by 13 A. TheHOA --thedeinquent HOA process.
14 the reporter.) 14 Q. Okay. So didyou see any evidencein your
15 A. Justingeneral? 15 business records that there were any checks besides the
16 Q. No. Go ahead and state any onesthat relatedto |16 one from September 30th of 2010?

17 theassociation lien. 17 A. I'msorry? Could you say that again. Sorry.
18 A. Received their comment log; wereceived acopy |18 Q. Didyou see any evidence in your business

19 of acheck from Miles, Bauer whothey had retainedto |19 records that there were any checks sent to the

20 handlethe association lien; copies of somenotices |20 association or its agent, other than the one that you
21 received from -- or regarding the HOA lienin 2008to |21 said was dated September 30th of 2010?

22 2010 beforethat check wastendered by Miles, Bauer. |22 A. No.

23 Q. Anything else? 23 Q. How much wasthe check from September 30th of
24 A. That'sreally about it. 24 20107

25 Q. Now, I'm not asking for the content, but didyou |25 A. | don't recall the exact amount without having
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1 thecheck in front of me, but based on the cover letter, | 1 would have been sent to Miles, Bauer to pay to the
2 it wasfor nine months of assessments. 2 association?
3 Q. Whowasthe letter from? 3 MR. GERRARD: On the payment history?
4 A. Miles, Bauer. 4 MS. EBRON: Yes.
5 Q. Who at Miles, Bauer? 5 A. | would need to reference the payment history to
6 A. ldon'trecall. 6 look at it becausethereisalso other fees and costs
7 Q. Okay. I'masking and | don't haveacopy for | 7 associated, and | believe -- | would like to go back
8 you because | wasn't provided one by Nationstar or U.S. | 8 and -- thereisanother Miles, Bauer -- there'sabill to
9 Bank. 9 themthat | saw in the system. So-- or a bill from
10 M S. EBRON: Do you know if you guys have those |10 them, rather. So | would haveto go cross-check all
11 todisclose? 11 that.
12 MR. GERRARD: Here you go (handing). 12 Q. Okay. Isthat something that you've provided to
13 MR. NITZ: May | seewhat he handed you? |13 be disclosed?
14 MS. EBRON: Yes, you may (handing). 14 MR. GERRARD: The payment history?
15 Q. Canyoutakealook at thisletter. 15 Q. Either the payment history or the bill from
16 A. Yes 16 Miles, Bauer.
17 Q. Isthistheletter you were talking about that 17  A. That would be a question for my attor neys.
18 waswithin your FileNet system? 18 Q. Okay.
19 A. Yes 19 MS. EBRON: | don't have copies of either of
20 MR. GERRARD: Areyou goingto mark that asan |20 those. Do you know if -- | mean, | think we've
21 Exhibit? 21 established that only the recorded documents have
22 MS. EBRON: Yes. 22 actually been disclosed in this case, so -- unlessit's
23 MR. GERRARD: Exhibit 8? 23 another document that you have within your file right
24 MS. EBRON: Yes, please. 24 now.
25 (Defendants Exhibit 8, Letter from Miles, Bauer, |25 MR. NITZ: That sayswhat? What are we looking
Page 42 Page 44
1 Bergstrom & Winters, LLP, was marked for identification | 1 for?
2 asof thisdate) 2 MS. EBRON: Payment history or the bill from
3 Q. Isthiswhat you reviewed? 3 Miles, Bauer about thisfile.
4 A. Yes 4 MR. GERRARD: I'm surethat if thereisa
5 Q. Isittheonly communication with Miles, Bauer | 5 payment history that we can discloseit.
6 that you saw within your business records? 6 MS. EBRON: Okay. How about the comment
7 A. Yes, it'stheonly onel recall. 7 history?
8 Q. Okay. 8 MR. GERRARD: | don't know that one exists that
9 A. Anyother one--1 reviewed all thedocuments, | 9 wehave. So you can ask the witness and we're certainly
10 soany other communicationswould have stood out. |10 happy to look, but | don't -- I'm not aware of anything.
11 Q. Okay. Did you see any servicing notes that 11 MS. EBRON: I think he testified that there was
12  indicated what happened to the check that was attachedto |12 acomment history.
13 theletter? 13 A. Ther€'sacomment history.
14  A. No, I did not. 14 Q. That would be very strange if there was not.
15 Q. Didyou review apayment history? 15 Okay. Do you know if there was ever another letter sent
16 MR.NITZ: For? 16 from Miles, Bauer to Aless & Koenig after this September
17 MS. EBRON: For this|oan. 17  30th, 2010, letter?
18 A. For which servicer? 18 A. Notthat | recall seeing.
19 Q. Anyservicer. Didyoureview any payment |19 Q. Okay. And that's something that you would have
20 history for thisloan? 20 noticed?
21 A. Yes 21 A. Yes
22 Q. Okay. Didyou review apayment history that |22 Q. Soam| correct to understand that there was not
23 would include September 20107? 23 aletter sent to Alessi & Koenig that did not include the
24  A. Yes | did. 24 language saying "This is a non-negotiable amount and any
25 Q. Anddidyou seereferenceto an amount that |25 endorsement of said cashier's check on your part, whether
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express or implied, will be strictly construed as an
unconditional acceptance on your part of the facts stated
herein and express agreement that BAC's financial
obligations towards the HOA in regardsto the real
property located at 5327 Marsh Butte Street have now been
‘paid in full™?

A. And your question wasisthereadocument --

Q. Sending funds to the association or Alessi that
doesn't include that statement.

A. Not that | saw in my review. Onceagain, I'm
forced torely on Nationstar'srecordsat this point, so
Nationstar only haswhat'sreceived and | don't know what
they don't have.

Q. Okay. Am | correct to understand that at the
time of thisletter the position of Bank of Americawas
that the HOA lien was arguably prior to the Deed of
Trust?

MR. GERRARD: Objection. Document speaks for
itself.

A. Canl seethe--

Q. (Handing.)

MR. NITZ: Could you read back the question,
please.

(Whereupon, the record was read by the
reporter.)
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"foreclosure proceedings' as vague and ambiguous and
confusing.

MR. GERRARD: And 1 join that objection. Go
ahead.
You'retalking about the association sale?
Yes.
It took place on September 8th, 2014?
Yes.
No. | disagree with you.
Why?

A. Although these were received by Bank of America,
based on the document in our system, they werereceived
on December 10th, 2013. They were not received by
Nationstar until September 8th -- or I'm sorry, they were
not received by Nationstar when they weretransferred
from BANA until January 8th, 2014, which isthe day of
the sale, at which time -- the sale traditionally occurs
in the morning, most likely had already happened.

And of all of the notices, the Notice of Trustee
Salewasthe only onereceived from Bank of America, or
any other entity for that matter, to Nationstar. So
then, thereisadefault and eectionsto sell, the
notice of the delinquent assessment lien. Thosewere
never received.

Q. By Nationstar?
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A. Just reading directly from the document, it says
" Based on Section 2(b), a portion of your HOA lien is
arguably” -- stresson arguably -- " prior." It'snot
sayingitis; it'ssaying it'sarguably prior.

Q. Okay. Have you spoken to Rock Jung about this
file?

A. No, | havenot.

Q. Do you know Douglas Miles?

A. No, | donot.

Q. Areyou familiar with Miles, Bauer's policies,
practices, and procedures for creating and maintaining
its business records?

A. No. I'venever been an employeethere.

Q. Would you agree that U.S. Bank and Nationstar
had notice of the association foreclosure proceedings
before the date of the sale?

A. No.

MR. GERRARD: Just asecond. | have to object.
Objection. Vague and ambiguous based upon which sale.

MR. NITZ: Which proceedings?

MS. EBRON: Okay.

Q. Sotheforeclosure salein 2014, did you -- do
you agree that Nationstar and U.S. Bank had notice of the
foreclosure proceedings before the sale took place?

MR. NITZ: | object to that use of the phrase

© 00N O WNP
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A. Correct.

Q. Okay. There were notices of default that you
received that were in your system from 2008 to 2010?
A. Right. | call that the early sale and the later

sale. Theearlier sale, yes. Thelater sale, no.

Q. Okay. Soam| correct to understand that Bank
of Americareceived a notice of sale for the January
2014 -- sorry, why did | think this was from September?
Okay. Sorry.

So Bank of Americareceived the Notice of Sale
listing the January 8th, 2014, sale date; is that
correct?

A. Yes

Q. Andthen it was forwarded to Nationstar?

A. Correct.

Q. When did Bank of Americareceiveit, if you
know?

A. It wasstamped received on the envelope as
December 10th, 2013.

Q. Do you know why it took until January 8th, 2014,
to forward to Nationstar?

A. | donot.

Q. Doyou know if there was a policy or procedure
in place that U.S. Bank had for its previous servicersto
forward documents that they received to the current
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1 servicer? 1 A. Yes
2 A. Not that I'm awar e of. 2 Q. Doyouknow if that referenced the association?
3 Q. Doyouknow if the Notice of Default wasalso | 3 A. That'snot in thetopicsthat were provided to
4 mailed to Bank of Americabut just not forwarded? | 4 mein the deposition natices, so I'm not prepared to
5 A. There'snorecord of the Notice of Default which | 5 answer that.
6 happened -- which wasrecorded -- based on therecorded | 6 Q. Okay. Did U.S. Bank require that the Deed of
7 documentsthat | saw in preparation for this,it'snotin | 7 Trust have atitle policy?
8 Nationstar's system. 8 MR. GERRARD: Hold on. Isthat the end of your
9 There€'snonotein Bank of America'shistory | 9 question?
10 that it wasreceived, and that happened prior tothe |10 MS. EBRON: Yeah. Sorry.
11 transfer to Nationstar. 11 MR. GERRARD: All right. I'm going to object to
12 Q. Right. Sowasn't the Notice of Default and 12 the question as being -- calling for speculation and also
13 Election to Sell Under Homeowners Association Lien |13  outside the scope of the topics that have been noticed
14 recorded on July 5th, 2013? If you look at the page |14 for today's deposition.
15 Bates stamped SFR 59. 15 A. That'snot in thetopicsthat were given to me
16 MR. GERRARD: I'mjust going to simply object on |16 in the deposition notice, so I'm not prepared to answer
17 thebasisthat there weretwo. SoI'mjust notsure |17 that.
18 which oneyou'retaking -- therewasonerecordedonthe |18 Q. Okay. Just wondering because | did ask if there
19 date you said, but there was another one that was 19 were any investigations made into title or encumbrances
20 recorded on June 13th, so | just want to makethat |20 prior to taking interest in the Deed of Trust. So just
21 clear -- 21 wanted to clarify that, if they weren't looking at the
22 MS. EBRON: Okay. 22 titlepolicy or requiring it. That'sfine.
23 MR. GERRARD: -- for the record that there are |23 MR. GERRARD: There's no question.
24 two. 24 Q. I'mgoing to show you adocument that we will
25 A. Andwithout giving too much speculation, the |25 mark as Exhibit 9.
Page 50 Page 52
1 fact that it wastransferred to Nationstar thesameday | 1 (Defendants' Exhibit 9, Lehman XS Trust Mortgage
2 it wasrecorded meansit was probably drawn up and sent | 2 Pass-Through Certificates, Series 2006-4N, Monthly Report
3 prior toit being transferred to Nationstar, soit would | 3 for Distribution dated Oct 25, 2016, was marked for
4 have been sent to Bank of America. 4 identification as of this date.)
5 Q. When Nationstar began servicing theloan, didit | 5 MR. NITZ: Can we take a break.
6 do any title search or look at what encumbranceswereon | 6 (Whereupon, a recess was taken at thistime.)
7 the property that it was starting to service? 7 Q. Haveyou seen this document that we've marked as
8 A. No,itdid not. 8 Exhibit 9?
9 Q. Doyouknow why not? 9 A. No, | havenaot.
10 A. It'snot Nationstar'spolicy to do atitle 10 Q. How does Nationstar communicate with U.S. Bank?
11 search on all loansthat it onboards. 11 MR. GERRARD: I'mjust going to say I'm going to
12 Q. DidU.S. Bank make any investigationsinto title |12 object. It's outside the scope of any of the topics that
13 or encumbrances before it obtained itsinterest inthe |13  arelisted for this deposition. This exhibit's outside
14 loan? 14 the scope of that aswell.
15 A. Notthat I'm aware of. 15 MR. NITZ: It'salso overbroad in the scope of
16 Q. Werethereany investigations made by either |16 time.
17 Nationstar or U.S. Bank before the date of the 17 A. I'venever seen thisdocument, number one, to
18 association foreclosure sale? 18 answer thefirst part of your question. | can't remember
19 A. Could you repeat that? 19 if I'veanswered that.
20 Q. Werethere any investigationsinto title or 20 Also, your question about communicating, how do
21 encumbrances on the property that were made by either |21 we communicate, that's not something | prepared for,
22 Nationstar or U.S. Bank before the date of the 22 based on thetopics provided to mein the deposition
23 association foreclosure sale? 23 notice.
24 A. Nonethat | saw any record of. 24 Q. Okay. Topic No. 6 and also Topic No. 9 ask for
25 Q. Wasthereatitle policy? 25 "All communications between" -- Nationstar or U.S.
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Bank -- "and/or its predecessor in interest regarding the
Association's CC& Rs and title or encumbrances claimed
against the Property."

Number 9is"Any and all internal discussions
regarding the Bank's and/or its predecessor in interest's
decision not to attend and/or bid at the Association
foreclosure sale, and the reason why it chose not attend
or bid."

A. But that'sabout specific events. The second
oneisabout wasthere communication about a decision to
not attend and/or bid at the foreclosure sale and the
reason why. And No. 6 wasregarding the association
CC&Rsand title encumbrances.

Q. SoI'masking you where did you look to seeif
there were communications between Nationstar and U.S.
Bank or Nationstar and Bank of Americaor U.S. Bank and
Bank of America? Isthere any particular place that you
looked to see if there were communications?

A. Yes. In LSAMSand the callection history
profile or the comment log.

Q. And arethose al of the places that you would
expect to see communications between those entities?

A. On aloan-leve basis, yes.

Q. Okay. Sowhat other types of communications
would there be that would not be on aloan-level basis?

Page 55

that'sjust --

Q. Right. But the very first time you sat down to
look for communications between, say, the servicer and
the investor, how did you know where to look?

A. Becausewe go through extensive training before
we ever sit down with a deposition notice in front of us,
with every department in the company.

Q. Okay. And have you ever seen any communications
between the servicer and the investor?

A. On any loan ever?

Q. Yes

A. | mean, that's-- once again, that's not one of
the topicsthat's -- the deposition notices you provided
me.

Q. Wdll --

A. But, | mean, if you'retrying --

Q. Just your persona knowledge --

A. My personal knowledge, yes, |'ve seen
communications.

Q. Okay. And haveyou ever seen thosein a
loan-level file?

A. No.

Q. Wheredid you see those types of communications?

MR. GERRARD: Objection. It'sirrelevant
because it's outside the scope of the topics that you've
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A. | mean, that'snot one of thetopics and wejust
went over both thetopicsthat involve communications
between Nationstar and U.S. Bank.

Basically, we'relooking at the foreclosure
sale, the CC&Rs, and title or encumbrances. That'swhat
| waslooking for in termsof communications. Thoseare
thetopicsyou provided me. Anything else outside of
that, I'm not prepared to answer .

Q. Okay. How do you know that you looked in al of
the places that there may be communications about, say,
the CC&Rs and title or encumbrances?

A. Because, based on my tenureworking thereand |
don't know how many hundreds of depositions, | know where
communications are stored at. | also reviewed the
documentsin theimaging system to seeif any lettersor
emailswere sent. | didn't see anything thereregarding
those topics.

Q. Arethere any written policies or procedures
that you're relying on to know that you looked in all of
the places to see communications between Nationstar and
U.S. Bank?

A. Any Nationstar policies and procedures, not that
I know of, but when | sit down to go over deposition
topics, it's been general practice and my general
practicetolook in all places available. So, | mean,
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identified for this deposition. Y ou only asked for
specific communications.

MS. EBRON: Right.

MR. GERRARD: Those communications were about
specific topics and what you're asking about now is hone
of those topics.

MS. EBRON: Well --

MR. GERRARD: Yourejust asking about general
communications between servicer and --

MS. EBRON: I'm asking -- I'm trying to
determine if he was actually prepared for this particul ar
topic, No. 6, becausein all the times that I've deposed
any bank attorneys, they've never had any communications
within the loan-level file.

Q. SoI'mjust wondering how do you know that
that's where you should look? Or isthere apolicy or
procedure that tells you what to do in those cases to
find that information?

A. 1 don't understand what you're-- I'm being
honest; | don't understand what you just said.

Q. Right. Soif you've never seen communications
between a servicer and an investor in aloan-level file,
what types of locations would you look in if not in the
loan-level file?

A. Ifit'sparticular tooneloan, it's going to be
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on aloan-level basis because there'sa investor loan
number; there'sa Nationstar loan number. Any
communication that goesto theinvestor, any investor,
would havetheir investor loan number and the Nationstar
loan number, property address, identifying

characteristicsin aletter that it'sabout. Then it
would belinked to that loan. It wouldn't be somewhere
else, because how would you search for it?

Q. | don't know.

A. Soit would haveto be --

Q. Ithink you just said that you've never seen
any, so | was--

A. 1 didn't say I'd never seen that.

Q. Okay. My bad; | thought you did. Besides
looking in LSAMS and FileNet, what did you do to prepare
for your deposition?

A. | spokewith both the attorneysthat are here
today. | spokewith our in-house counsel and paralegals,
and | think that's about it.

Q. Did you speak with anyone from U.S. Bank?

A. No, | did not.

Q. DoesU.S. Bank know that you're testifying in
its behalf?

A. | don't know the answer to that.

Q. When Nationstar received the Notice of Sale from
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communications related to an association lien or
foreclosure, whether received via mail, email, through
counsel or by any other means, before the date of the
association foreclosure sale?

A. Totakethecommunication received and index it
in FileNet, notate what action was taken on what document
or document type, and notate that in LSAMS.

Q. Isthisawritten policy?

A. | believe so.

Q. If anotice of default had been received by
Nationstar, what action would it have taken?

MR. GERRARD: Objection. Assumesfactsnotin
evidence. Lack of foundation. Incomplete hypothetical.

A. Yeah. That would call for me to speculate --
speculate or tell you what happened in a hypothetical
scenario, so | can't -- | don't have an answer to that.

Q. SoinJuly of 2013 did Nationstar have a policy
for handling association foreclosure liens?

A. Yes. Asl stated, when something -- a
communication comesin, it's uploaded into our imaging
system of record, FileNet, and notated, and that it was
uploaded and received in our written system of record,
LSAMS.

Q. Okay. And at that point if Nationstar had
received a notice of default from the association, would

©O© 0N A~ WDNPRP

NN NNNNRERRRRR R B B
O RWNRPROOO®NOOUMWNLEO

Page 58

Bank of America on the date of the sale, what did it do?

A. | would need tolook at the collection history
profileto refresh my memory on that, and also that's not
something that wasin the deposition topics provided to
me.

Q. Did you take any action, either U.S. Bank or
Nationstar, after receiving the Notice of Sale? Like,
did you refer to outside counsel or anything like that?

A. That'snot in the deposition topicsyou
provided, so everything in these is about the -- leading
up totheforeclosure sale. There'snothing post sale,
which iswhen Nationstar would have received it.

Q. Wéll, it was not necessarily post sale, so I'm
just asking was there anything that was done?

A. | would havetolook at the collection history
profile, because based on my inter pretation of the topics
that you provided me, specifically, for instance, No. 10,
"Your knowledge of the events and circumstances of the
proceedingsleading up to and including the...sale,” we
didn't have notice at that time.

I'm not prepared to answer that question.
That'snot something | looked at. | looked at until the
salewas held.

Q. What were Nationstar's policies and procedures
for processing and maintaining documents and
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it have called the association?

MR. GERRARD: Same objections as before. Calls
for speculation. Incomplete hypothetical. Lack of
foundation.

A. Samething; you're asking me a hypothetical
situation. If we're--1 mean, I'm hereto talk about
facts of the case, not what-if situations.

Q. Right. Soif you didn't have a policy to do
something, then you wouldn't have been harmed by not
receiving the notice; right?

A. Wedid have a policy that you're-- which I've
already answered twice now, | believe.

Q. It'stojust scanit in and make a note?

MR. GERRARD: I'm sorry. I'm going to have to
object. Your last question, you asked about Topic 11.
Y ou asked about policies for maintaining and processing.
| don't think you've ever asked him, at least unless |
missed it, what the policy and procedure was for handling
association --

MS. EBRON: That'swhat I'm asking when I'm
saying, "What would you do? What would you have done if
you had received the notice of default?"

MR. GERRARD: You're asking a hypothetical,
though. You're not asking what the policy and procedure
is; you're asking what would have happened if something
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1 had happened, which iswhy we keep objecting becauseit | 1 Deed of Trust on October 1st, 2013, that | know of, based
2 didn't happen. 2 onmy review.
3 MS. EBRON: Okay. 3 Q. Okay. You didn't see any other assignmentsto
4 MR. GERRARD: Soif youwant to ask what the | 4 Nationstar, though; right?
5 policy and procedure was -- 5 A. That'scorrect.
6 Q. Basedon-- 6 Q. Andyou would have expected to see any other
7 MR. GERRARD: -- that's a different question. | 7 assignmentswithin your business records, if there were
8 Q. Based onyour policies and procedures, what 8 any, to Nationstar before the one that was recorded on
9 would you have doneif you had received anoticeof | 9 October 1st, 2013?
10 default? 10 A. That'scorrect.
11 A. Thepolicy and procedure, after it'sreceived |11 Q. Okay. Do you see the address that's listed in
12 and scanned and notated, would betorefer thefileto |12 the assignment to Deed of Trust on the page Bates stamped
13 outside counsel to handlethe HOA liens. 13 SFR60?
14 However, just for therecord, onthiscaseno |14 A. Which address?
15 notice of default wasreceived; no notice of delinquent |15 Q. The onethat says "Nationstar Mortgage, LLC,
16 assessment lien wasreceived. Theonly noticereceived |16 whose addressis'?
17 wasthe Notice of Trustee Salewhich wasreceived by |17 A. Yes.
18 Nationstar on the day of the foreclosure sale. 18 Q. Do you seethat same address on this document?
19 Q. What address should the Notice of Default -- |19 MR. GERRARD: What document are you making
20 been mailed to for Nationstar? 20 referenceto?
21 MR. NITZ: Objection. Vague asto time. 21 MS. EBRON: It's apage within Aless -- the
22 MR. GERRARD: well, it'saso outsidethe scope |22 Declaration of Non-Monetary Status Pursuant to NRS
23 of thetopics; clearly not covered by any of thetopics |23 107/SB 2 that wasfiled by Alessi & Koenig in this case
24 for thisdeposition. The witnessisn't prepared to 24 onJduly 214, 2016.
25 provide that information. 25 MR. NITZ: Doesthat have a Bates number?
Page 62 Page 64
1 Q. Areyou not prepared to provide that 1 MS. EBRON: No.
2 information? 2 MR. GERRARD: Soyou'reasking if he's seen this
3 A. Yes It'snotinthetopicsprovided inthere. | 3 before?
4 Q. Okay. So at the timethe Notice of Default was | 4 MS. EBRON: No. I'm asking do you see "350
5 recorded by the association, Nationstar did not haveany | 5 Highland Drive, Louisville, Texas, 75067"7?
6 publicly recorded information that was connected to this | 6 MR. GERRARD: On the certified mail received on
7 particular Deed of Trust; isthat right? 7 the middle of this page?
8 MR. NITZ: Objection. Vague asto time. 8 MS. EBRON: To Nationstar, yeah.
9 Q. Atthetimethe Notice of Default wasrecorded. | 9 MR. GERRARD: It'smarked at thetop. It says
10 MR. NITZ: No, | understand. If | can explain? |10 -- | guessit doesn't.
11 MS. EBRON: Okay. 11 MS. EBRON: We can attach the whole thing as an
12 MR. NITZ: There werefive different noticesof |12 exhibit.
13 default. Two preceding the Notice of Salewhichwas |13 A. Yes. | mean, yes, | seeit. Yes, | seeit.
14 released and then before the Notice of Salethat resulted |14 Q. And that's the same address that'sin the
15 inthe sale, there were three immediately beforethat. |15 assignment of the Deed of Trust?
16 Sowhen you say "the Notice of Default," it'sconfusing. |16  A. With the exception of the numbers, the last four
17 MS. EBRON: All right. 17 numbersof theZIP Code.
18 Q. The Notice of Default that wasrecordedon July |18 Q. Those were additional ?
19 5th, 2013, am | correct to understand that at that time |19  A. Yes.
20 Nationstar did not have any publicly recorded interestin |20 Q. Okay.
21 the Deed of Trust? 21 MR. NITZ: What exhibit number is that going to
22 A. That'snot in the deposition topicsthat were |22  be?
23 provided to mein advance of today's deposition. |23 MS. EBRON: It will be --
24 However, based on thereview of the recorded documents, |24 THE REPORTER: 10.
25 thefirst mention of Nationstar was on the assignment of |25 (Defendants’ Exhibit 10, Declaration of
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1 Non-Monetary Status Pursuant to NRS §107/SB 239, was | 1 MR. GERRARD: Objection. Outside the scope of
2 marked for identification as of this date.) 2 your topics for this deposition.
3 MS. EBRON: Just to clarify for therecord, the | 3 A. That'snot in the deposition naotice topicsthat
4 certified mail receipt that we looked at was within 4 | received in either notice, and I'm not prepared to
5 Exhibit 4 to the declaration. 5 answer that by Nationstar or myself.
6 Off the record. 6 Q. WasU.S Bank aware that the property was
7 (Whereupon, a discussion was held off the 7 located within a homeowners association at the time it
8 record.) 8 obtained itsinterest?
9 Q. AmlI correct to understand that no one 9 A. | don't know.
10 representing the beneficiary of the Deed of Trust 10 Q. WasNationstar aware that the property was
11 attended the association foreclosure sale? 11 located within a homeowners association at the time it
12 A. That'scorrect. 12 obtained itsinterest?
13 Q. Aml| correct to understand that therewasnota |13 A. | don't know.
14 civil or administrative action challenging the 14 Q. Isthere any evidence contained in your business
15 association lien before the date of the association 15 records showing reliance by Nationstar or U.S. Bank on
16 foreclosure sale? 16 provisionsin the association's CC& Rs when obtaining
17  A. That'scorrect, asthat -- no notice of that 17 interest in the Deed of Trust?
18 saleoccurring wasreceived by the servicer until theday |18  A. Not that | saw.
19 of thesale. 19 Q. Isthereany evidence contained in your business
20 Q. Okay. Butam | also correct to understand that |20 records showing the originating lender's inclusion of the
21 therewasnot acivil or administrative action 21 borrower's obligation to pay assessments to the
22 challenging the association's lien for the previous |22 association when qualifying the borrower for the subject
23 payment that may or may not have been accepted when Bank |23 loan?
24 of Americawas servicing? 24 A. Yes. Theoriginal 1003 from closing hasthe
25 A. Sowhat weearlier referred to astheearlier |25 monthly HOA payment figured into the homeowner's
Page 66 Page 68
1 and later -- 1 debt-to-incomeratio.
2 Q. Yes 2 Q. Didyou seeany evidence contained in your
3 A. --sales theearlier one? No, becauseit 3 business records showing you considered the borrower's
4 appearsthe processwas stopped, for whatever reason, | 4 obligation to pay assessments to the association when
5 based on my review of what | have. 5 determining whether or not to obtain an interest in the
6 Q. Doyou have any knowledge of whether or notthat | 6 subject loan? When | say "you," the trust, U.S. Bank.
7 payment was accepted or rejected? 7 A. No.
8 A. | already answered that, | believe. No. 8 Q. Isthereany evidence contained in your business
9 Q. No, youdon't know? 9 records showing that -- strike that.
10 A. No, I don't know. 10 Did you have any presale disputes with the
11 Q. Okay. Andam | correct to understand that after |11 association or Alessi?
12 the new notice of delinquent assessments, therewasnot |12 A. If we'retalking about the salethat actually
13 any payments made to the association or Alessi on behalf |13 happened, yes, astherewas-- | don't know if you can
14 of thisfile? 14 call it adispute, but therewas action taken to pay,
15 MR. NITZ: Objection. Vagueastotimeinthe |15 based on Exhibit 8, theletter and the check. That
16 Notice of Default. 16 letter wassent to Alessi & Koenig.
17 THE WITNESS: Canyou read the questionback? |17 Q. Okay. And was there any evidence within your
18 (Whereupon, the record was read by the 18 business records that there was a notification of any
19 reporter.) 19 third party through recording, publication in a newspaper
20 A. You'retalking about thelater sale? 20 announcement, of the sale, that that had happened and
21 Q. Correct. 21 that that wasin dispute?
22 A. Based on my review, you are correct. 22 A. Inthesalethat eventually happened?
23 Q. Okay. Wasthe borrower delinquentontheDeed (23 Q. Yes.
24 of Trust payments at the time of the association 24  A. Notthat | saw any referenceto.
25 foreclosure? 25 Q. AmlI correct to understand that you do not
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have -- either Nationstar or U.S. Bank does not have any
knowledge from its business records about the occurrences
at the sale?

MR. GERRARD: What?

Q. Astowhat occurred at the sale?
A. Inwhat sense?

MR. GERRARD: Inyour records.

A. Like, what doyou mean by " at thesale" ?

Q. Likethebidding --

A. Theanswer isno because there'sno attendance
to the sale, so I'm not going to be difficult with you.

Q. Okay. Thank you.

A. At thispoint.

M S. EBRON: These are all the questions that |
have right now. | am going to reserve my right to recall
because | fedl like there were documents that were not
produced pursuant to the requirements of NRS 16.1, as
well as some of thetopicsthat | feel like were not
adequately prepared for.

We went over alist of the documents throughout
the deposition that were reviewed in preparation and
those weren't disclosed. | understand that Counsel, you
have adifferent -- differing opinion as to whether or
not the notices that were stamped received, the comment
history, the payment history, the pooling and servicing
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THE REPORTER: Electronic order?
MR. GERRARD: Green. Sameason thelast one.
Send aletter to both of us.

-000-

(Whereupon, the deposition of KEITH
KOVALIC was concluded at 6:00 p.m.)

KEITH KOVALIC
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agreement and some of the other documents that we
discussed would change my need to ask -- or would require
me to ask follow-up questions, but | just want to reserve
that.

MR. GERRARD: Right. And of course, welll
object because there's nothing that would be later
disclosed that we would have any additional information
on because thisinformation is limited to what's in the
records, and if you have the records, you have the
information you need to ask.

So welll obviously object to any attempt to
bring him back. With that said, | have no questions.

MR. NITZ: | have no questions.

MS. EBRON: Actually, sorry, therewas a
chronology that was, | believe, referred to by the
witness.

Q. Youdidn't preparethis; right?

A. Correct.

Q. But you do believe the information on it to be
accurate?

A. | verified theinformation.

MS. EBRON: Okay. And we'll make that
Exhibit 11.

(Defendants' Exhibit 11, Chronology, was marked
for identification as of this date.)
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CERTI FI CATE OF DEPONENT

PAGE LINE CHANGE REASON

I, KEI TH KOVALI C, deponent herein, do hereby
certify and declare under penalty of perjury the within
and foregoing transcription to be ny deposition in said
action; that | have read, corrected and do hereby affix
ny signature to said deposition.

KEI TH KOVALI C
Deponent
Subscribed and sworn to before nme the
day of 2017.

Notary Public
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REPCRTER S CERTI FI CATE
STATE OF NEVADA
COUNTY OF CLARK

I, Lori-Ann Landers, a duly conm ssioned
Not ar_yf Public, dark County, State of Nevada, do hereby
certify:

. That | reported the taki nghof the deposition
of the witness, KEITH KOVALIC, at the tine and place
af or esai d;

That prior to being exam ned, the witness
was by me duly sworn to testify to the truth, the whole
truth, and nothing but the truth;

. That | thereafter transcribed nmy shorthand
notes into typewiting and that the typewitten
transcript of said deposition is a conplete, true and
accurate transcription of my said shorthand notes taken
down at said tine to the best of ny ability.

| further certify that | amnot a relative
or enployee of an attorney or counsel of any of the
parties, nor a relative or enployee of any attorney or
counsel involved in said action, nor a person financially
interested in the action; and that transcript review FRCP
30(e) was requested.

I N WTNESS WHEREOF, | have hereunto set ni/1
hand in the County of Cark, State of Nevada, this 11t
day of July 2017.

LORI - ANN LANDERS, CCR 792, RPR
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Douglas D. Gerrard, Esqg.
Nevada Bar No. 4613
dgerrard@gerrard-cox.com
Fredrick J. Biedermann, Esq.
Nevada Bar No. 11918
fbiedermann@gerrard-cox.com
GERRARD COX LARSEN
2450 Saint Rose Pkwy., Suite 200
Henderson, Nevada 89074
Phone: (702) 796-4000

Melanie D. Morgan, Esq.

Nevada Bar No. 8215

Donna Whittig, Esq.

Nevada Bar N0.11015

1635 Village Center Circle, Suite 200
Las Vegas, Nevada 89134

Telephone:  (702) 634-5000
Facsimile: (702) 380-8572

Email: melanie.morgan@akerman.com
Email: donna.wittig@akerman.com

Attorneys for Defendant Nationstar Mortgage, LLC

DISTRICT COURT
CLARK COUNTY, NEVADA

ALESSI & KOENIG, LLC,

Plaintiff,
V.

STACY MOORE, an individual; MAGNOLIA
GOTERA, an individual; KRISTIN JORDAL, AS
TRUSTEE FOR THE JBWNO REVOCABLE
LIVING TRUST, a trust; U.S. BANK, N.A., a
national banking association; NATIONSTAR
MORTGAGE, LLC, a foreign limited liability
company; REPUBLIC SILVER STATE
DISPOSAL, INC., DBA REPUBLIC SERVICES, a
domestic government entity; DOE INDIVIDUALS |
through X, inclusive; and ROE CORPORATIONS
XI through XX inclusive.

Defendants.

U.S. BANK, N.A,,

Counterclaimant,
VS.

ALESSI| & KOENIG, LLC, a Nevada limited
liability company,
Counter-Defendant.

Case No.: A-14-705563-C
Dept. No.: XVII

DEFENDANT NATIONSTAR
MORTGAGE, LLC’S SECOND
SUPPLEMENT DISCLOSURES OF
DOCUMENTS AND WITNESSES
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U.S. BANK, N.A,,
Third Party Plaintiff,
V.
SFR INVESTMENTS POOL 1, LLC, a Nevada
limited liability company; INDIVIDUAL DOES I

through X, inclusive; and ROE CORPORATIONS
I through X, inclusive.

Third Party Defendants.

DEFENDANT NATIONSTAR MORTGAGE, LLC’S SECOND SUPPLEMENT
DISCLOSURES OF DOCUMENTS AND WITNESSES

COMES NOW, Defendant NATIONSTAR MORTGAGE, LLC (“NATIONSTAR?”), by and
through their counsel of record, GERRARD COX LARSEN and AKERMAN, LLP, hereby submits it
second supplement to its initial disclosures pursuant to Nevada Rules of Civil Procedure Rule 16.1 as
follows:

A INDIVIDUALS LIKELY TO HAVE INFORMATION DISCOVERABLE UNDER
N.R.C.P. Rule 16.1.

l.
LIST OF WITNESSES

1. Corporate Designee for Nationstar Mortgage, LLC
c/o AKERMAN, LLP
1635 Village Center Circle, Suite 200
Las Vegas, Nevada 89134
Phone: (702) 634-5000

The Corporate Designee for Nationstar Mortgage, LLC is expected to testify regarding
the facts and circumstances set forth in the pleadings on file herein.
2. Corporate Designee for Countrywide Home Loans, Inc.
P.O. Box 10219
Van Nuys, California 91410-0219
The Corporate Designee for Countrywide Home Loans, Inc. is expected to have knowledge
concerning the facts and circumstances of this case.
3. Magnolia Gotera

1275 Via Paraiso
Salinas, California 93901
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Magnolia Gotera is a defendant in this case and 1s expected to have knowledge concerning
the facts and circumstances of this case.

4, Stacy Moore
Address Unknown

Stacy Moore is a defendant in this case and is expected to have knowledge concerning
the facts and circumstances of this case.

5. Corporate Designee for JBWNO Revocable Living Trust
Address Unknown

The Corporate Designee for JBWNO Revocable Living Trust is expected to have
knowledge concerning the facts and circumstances of this case. on file herein.
6. Corporate Designee for U.S. Bank, N.A.
c/o AKERMAN, LLP
1635 Village Center Circle, Suite 200
Las Vegas, Nevada 89134
Phone: (702) 634-5000
The Corporate Designee for U.S. Bank, N.A. is expected to testify regarding the facts and
circumstances set forth in the pleadings on file herein.
7. Corporate Designee for Shadow Mountain Ranch Community Association
c/o Level Property Management
8966 Spanish Ridge Avenue # 100
Las Vegas, Nevada 89148
The Corporate Designee for Shadow Mountain Ranch Community Association is
expected to have knowledge concerning the facts and circumstances of this case.
8. Corporate Designee for Republic Silver State Disposal, Inc. dba Republic
Services
c/o The Corporation Trust Company of Nevada
311 S. Division Street
Carson City, Nevada 89703
The Corporate Designee for Republic Silver State Disposal, Inc. dba Republic Services i5
expected to have knowledge concerning the facts and circumstances of this case.
9. Corporate Designee for Alessi & Koenig, LLC
c/o HOA Lawyers Group, LLC
9500 W. Flamingo, Suite 204
Las Vegas, Nevada 89147

The Corporate Designee for Alessi & Koenig, LLC 1s expected to have knowledge
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concerning the facts and circumstances of this case.

10.  Corporate Designee for SFR Investments Pool 1, LLC
c/o KIM GILBERT EBRON
7625 Dean Martin Drive, Suite 110
Las Vegas, Nevada 89139
(702) 485-3300

The Corporate Designee for SFR Investments Pool 1, LLC is expected to have knowledge
concerning the facts and circumstances of this case.
11. Rock K. Jung, Esq.
Wright, Finlay & Zak, LLP
7785 W. Sahara Ave., Suite 200
Las Vegas, NV 89117
Telephone: (702) 475-7964
Mr. Jung may testify regarding the records maintained by Miles Bauer, the facts and
communications with the HOA and/or its agent regarding the property. Mr. Jung is former
counsel for Bank of America and all parties are expressly instructed that they may not attempt
to make contact that would violate the attorney-client privilege without express consent.
12. David Alessi
c/o HOA Lawyers Group, LLC
9500 W. Flamingo, Suite 204
Las Vegas, Nevada 89147
David Alessi is expected to have knowledge concerning the facts and circumstances of
this case.
13. Corporate Designee for Level Property Management
8966 Spanish Ridge Avenue # 100
Las Vegas, Nevada 89148
The Corporate Designee for Level Property Management is expected to have knowledge
concerning the facts and circumstances of this case.
14. Chris Hardin
SFR Investments Pool 1, LLC
c/o KIM GILBERT EBRON
7625 Dean Martin Drive, Suite 110
Las Vegas, Nevada 89139
(702) 485-3300
Chris Hardin is expected to have knowledge concerning the facts and circumstances of

this case.
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15.  30(b)(6) Witness for Clark County Assessor
500 South Grand Central Parkway, 2nd Floor
Las Vegas, Nevada 89155
This witness is expected to have knowledge concerning the facts and circumstances of
this case.
16.  30(b)(6) Witness for Clark County Recorder
500 South Grand Central Parkway, 2nd Floor
Las Vegas, Nevada 89155
This witness is expected to have knowledge concerning the facts and circumstances of
this case.
17. Michael Pizzi
President, Shadow Mountain Ranch Community Association
8966 Spanish Ridge Avenue # 100
Las Vegas, Nevada 89148
This witness is expected to have knowledge concerning the facts and circumstances of
this case.
18. Cecilia Hall
Secretary, Shadow Mountain Ranch Community Association
8966 Spanish Ridge Avenue # 100
Las Vegas, Nevada 89148
This witness is expected to have knowledge concerning the facts and circumstances of
this case.
19.  John Fontanini
Director, Shadow Mountain Ranch Community Association
8966 Spanish Ridge Avenue # 100
Las Vegas, Nevada 89148
This witness is expected to have knowledge concerning the facts and circumstances of
this case.
20. Corporate Representative and/or 30(b) Witness for Miles, Bauer, &
Winters, LLP
575 Anton Road, Suite 300
Costa Mesa, CA 92626
Telephone:  (714) 432-6503
This witness and/or these witnesses are expected to testify regarding Miles Bauer's
knowledge of the HOA's foreclosure and all facts related thereto, including, without limitation,

the payment of the super-priority Miles Bauer performed and/or attempted on U.S. Bank’s and

5
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Nationstar’s behalf. On information and belief, Doug Miles is likely to testify as the corporate

representative, person most knowledgeable, and Rule 30(b)(6) witness for Miles Bauer, and his

address is provided in this disclosure. Nationstar reserves the right to call other corporate

representatives, persons most knowledgeable, and Rule 30(b)(6) witnesses for Miles Bauer on

the topics stated herein, including, without limitation, Rock K. Jung, Esq.

B. DOCUMENTS WHICH ARE DISCOVERABLE UNDER NCRP 16.1(a)(l)

Nationstar hereby identifies and/or produces the following documents:

Date Description Bates Stamped

Declaration of Covenants, Conditions and WFZ00001 -WFZ00080
Restrictions for Shadow Mountain Ranch

12/18/02 State of Nevada Declaration of Value- WFZ00081 -WFZ00084
Corporation Grant, Bargain, Sale Deed

08/25/04 Revolving Credit Deed of Trust WFZ00085 -WFZ00093

11/21/05 Grant, Bargain, Sale Deed WFZ00094 -WFZ00095

11/21/05 Deed of Trust WFZ00096 -WFZ00121

01/22/08 Notice of Default and Election to Sell Under | WFZ00122-WFZ00123
Deed of Trust

01/24/08 Substitution of Trustee Nevada WFZ00124

03/20/08 Rescission of Election to Declare Default WFZ00125

05/07/08 Notice of Delinquent Assessment WFZ00126

07/23/08 Notice of Default and Election to Sell Under | WFZ00127
Homeowners Association Lien

04/30/09 Notice of Default and Election to Sell Under | WFZ00128
Homeowners Association Lien

07/01/10 Notice of Default and Election to Sell Under | WFZ00129
Homeowners Association Lien

01/26/11 Notice of Trustee's Sale WFZ00130

05/27/11 Grant Deed WFZ00131-WFZ00134

05/27/11 Grant Deed WFZ00135 -WFZ00138

11/02/11 Assignment of Deed of Trust WFZ00139 -WFZ00140

09/11/12 Notice of Delinquent Assessment (Lien) WFZ00141

05/15/13 Notice of Violation (Lien) WFZ00142
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06/13/13 Notice of Default and Election to Sell Under | WFZ00143
Homeowners Association Lien
07/05/13 Notice of Default and Election to Sell Under | WFZ00144
Homeowners Association Lien
10/01/13 Assignment of Deed of Trust WFZ00145 -WFZ00146
12/10/13 Notice of Trustee's Sale WEFZ00147
01/13/14 Trustee's Deed Upon Sale WFZ00148 -WFZ00149
05/05/14 Substitution of Trustee WEFZ00150
Shadow Mountain Ranch Community SMRCAO0001-0458
Association Response to Subpoena Duces
Tecum
Affidavit of Custodian of Records of SMRCA0459-0461

Shadow Mountain Ranch
Community Association

Promissory Note NATIONSTARO00001-00006

Miles Bauer Affidavit NATIONSTARO00007-00035

Documents produced by Alessi & Koenig, | NATIONSTARO00036-00333
LLC relating to property

Title Insurance Policy NATIONSTARO00334-00350

C. COMPUTATION OF DAMAGES

If the Court enters an order finding that the HOA foreclosure sale extinguished the Deed
of Trust, Nationstar seeks all damages proximately caused by the wrongful foreclosure of the
Property include including, but not limited to, the entire principal and interest secured by the
Deed of Trust and all attorneys’ fees and costs pursuant to the terms of the Note and Deed of
Trust, including post-judgment attorneys' fees and costs. Nationstar may also seek damages for
taxes, insurance and association dues it has paid since SFR acquired its interest, if any, in the
Property. These damages cannot be computed until after entry of an order, if so entered,
determining that the Deed of Trust was extinguished by the HOA Sale.

D. INSURANCE AGREEMENTS

Loan Policy of Title Insurance issued in favor of Mortgage Electronic Registration

Systems, Inc., solely as nominee for Countrywide Home Loans, Inc., its successors and/or
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assigns on November 21, 2005 by Fidelity National Title Insurance Company, attached hereto

(Bate Stamp Nos. NATIONSTARO00334- NATIONSTARO00350). Although this title insurance

policy does not apply to the claims asserted in the pleadings, Defendant Nationstar has

produced a copy of this policy in good faith at the request of the other parties to this matter.
DATED this 1* day of June, 2018. GERRARD COX LARSEN

/sl Fredrick J. Biedermann, Esq.

Douglas D. Gerrard, Esq.

Nevada Bar No. 4613

Fredrick J. Biedermann, Esq.

Nevada Bar No. 11918

2450 Saint Rose Pkwy., Suite 200

Henderson, Nevada 89074

Attorneys for Defendant Nationstar Mortgage, LLC
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CERTIFICATE OF SERVICE

| hereby certify that | am an employee of GERRARD COX LARSEN, and that on the 1% day
of June, 2018, I served a copy of the DEFENDANT NATIONSTAR MORTGAGE, LLC’S
SECOND SUPPLEMENT DISCLOSURES OF DOCUMENTS AND WITNESSES, by e-serving

a copy on all parties listed in the Master Service List pursuant to Administrative Order 14-2, entered
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by the Chief Judge, Jennifer Togliatti, on May 9, 2014.

Douglas D. Gerrard, Esq.
Fredrick J. Biedermann, Esq.
A&K eserve .

Diana Cline Ebron .

E-Service for Kim Gilbert Ebron .
Kaytlyn Johnson .

Michael L. Sturm .
Sarah Greenberg Davis .
Tomas Valerio .

Thera Cooper

Akerman LLP

Esther Medellin
Melanie Morgan

KGE E-Service List
KGE Legal Staff

dgerrard@gerrard-cox.com
fbiedermann@gerrard-cox.com
eserve@alessikoenig.com
diana@kgelegal.com
eservice@kgelegal.com
kjohnson@gerrard-cox.com

mike@kgelegal.com
sgreenberg@wrightlegal.net
staff@kgelegal.com
thera.cooper@akerman.com
AkermanLAS@akerman.com
emedellin@gerrard-cox.com
melanie.morgan@akerman.com
eservice@kgelegal.com
staff@kgelegal.com

/s/ Fredrick J. Biedermann, Esq.

Fredrick J. Biedermann, an employee of
GERRARD COX LARSEN
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I, DAVID ALESSI, do swear and affirm the following:
1.

. Alessi & Koenig, LLC was licensed in the State of Nevada at the time the business

. HOA Lawyers Group, LLC filed Articles of Orgamization with the State of Nevada on

BK-5-16-16593-ab]
In Re: Alessi & Koenig, LLLC

I am the holder and custodian of records for Alessi & Koenig, LL.C and HOA Lawyery
Group, and as such have access to the records and data maintained by these entities in the

regular course of business.

records in this affidavit were created. Alessi & Koenig, LLC filed dissolution paperwork

with the State of Nevada on or about September 28, 2016.

April 22, 2016.
I hereby certify that it was and is a regular practice of Alessi & Koenig, LLC and HOA|
Lawyers Group to make and keep records of the acts, events, conditions, and opinions of]
these entities in the ordinary course of its business, hereafter referred to as “collection
files.”

Alessi & Koenig, LLC has received a subpoena or other request calling for the
production of the collection file.

I have examined the original collection file and have made or caused to be made a true
and exact copy of them, and have placed or caused them to be in a “dropbox,” consistent
with the procedures established in Case No. BK-8-16-16593-ABL. I hereby certify that
the documents in the “dropbox™ are being provided in accordance with applicable law
and discovery rules, are true and correct copies and uploads of all of the records in myj
files that pertain to the Case (except as set forth in a Privilege Log, if applicable) that arg
in my possession and control as a holder and custodian of such records. The documents in)
the “dropbox™ have not been tampered with, destroyed, or otherwise altered by me or any
person or party associated with me.
I further certify that the original collection file, from which the documents in the

“dropbox” were uploaded as of the date the “dropbox™ was created, were made by thg

NATIONSTARO0003
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10:25 AM SHADOW MOUNTAIN RANCH HOA

DinTios "

Accrual Basls Customer Balance Detail

As of December 31, 2007
Typa Date Hum Memeo Debit Credit Balance
SHT118A Gotera
Imoloe 12012005 13244 2300 23.00
imvoloa 212006 14051 2300 45,00
Irvoice 02012006 467U 23.00 63.00
Invoics 030172006 15694 23.00 92.00
Payment 030172006 6675 paid by gotera & tongol 45.00 45,50
Payment 035005 6534 pd by Gotera/Tengel 23.00 23.00
Invelca 041008 16529 23,00 45,03
Payment 04172008 5698 pd by Golera 23.00 2300
Irmoles 0502006 173 2300 4600
Payment Q52005 6216 2300 23.00
Invoica 08/012006 18168 23.00 4500
Paymant 08MB/2006 5223 2300 23.00
Invoics 0712006 18017 2300 46,00
Payment Q7T 5111 23.00 23.00
tmvolon 03042005 16885 25.00 454.00
Payment 0aMB2006 5730 23.00 2300
Invelos 030172008 20750 23.00 45.00
Payment M32005 6744 23.00 23.00
Invoice 10012006 21600 2300 45.00
Iavoios 1012006 22352 Transfer Fees Not Paid at Cesng 175.00 221.00
Payment 10/i7r2008 57483 pd by Yang 23.00 102,00
Irevatos 110172006 22462 23,00 221.00
Payment 11182008 5760 23.00 188.00
Imvoica 120172008 25302 23.00 224,00
Payment 121472006 6765 - 23,00 198.00
Irvoice 017032007 24163 o 221.00
Payrnent 0INT/2007  BTS PD BY TANGWEHONG 23.00 185,00
Payment 0113002007 6760 pd by yangwethong 23.00 175,00
Inwvelca 020172007 25025 Z3.00 198.00
Stmt Charge Q22002007 tate Charges 10.00 203.00
Involce 03ZOGT 28911 Z3.00 231.00
Stmt Charge Q18007 Late Charges 10.00 244,00
Evolee 040172007 26844 23.00 234,00
Fayment 040412007 E785 3.0 241.00
Payment oarsrzo07 5241 23.00 218,00
Irvalce o5OT007 27717 #5.00 241,00
Strmt Chargs OW1712007 Late Chamges 10.00 281.00
Involee 0BD12007 28672 23,00 274.00
Paymant 05272007 5245 46.00 23,00
Invoice UFIUZ007 20565 Z3.00 251.00
Stmt Charga QTHER2007 Late Charges 10.00 251.60
lavoics 080172007 30470 23.00 28400
Payment 0802007 3267 53.00 228.00
Invelcs U007 31400 23,00 251.00
Payment 02182007 3306 230 228.00
Inwoics AMIR007  32ake 23.00 268100
Stmt Chargs 1M 62007 Late Chargss 10.00 261.00
Payment 10M1872007 3357 2300 233.00
Ineoics 1102007 33216 23.00 25100
St Charge 1118007 Lale Chaiges 10.00 271.00
Payment 142712007 5253 33.00 238,00
Imvoics 12012007 34092 23.00 251,00
Strt Charge 121a/2007 Late Chemes 10.00 271.00
SHT1i8A Goters 820,00 542,00 27100

Page 1o0f1

NATIONSTAR00166

JA_ 1112




Shadow Mountain Ranch
8966 Spanish Ridge Ave #100

Las Vegas, NV 89148

Magnolia Gotera
1090 Twin Creeks Dr

Salinas, CA 93905

Property Address: 5327 Marsh Butte St.
Account#: 28100

Code Date Amount Balance = Check# Memo
FN 8/24/2009 100.00 100.00
FN 8/31/2009 100.00 200.00
FN 9/15/2009 100.00 300.00
FN 9/29/2009 100.00 400.00
FN 9/30/2009 100.00 500.00
FN 10/14/2009 100.00 600.00
FN 10/14/2009 100.00 700.00
FN 10/26/2009 100.00 800.00
FN 11/5/2009 100.00 900.00
FN 11/5/2009 100.00 1,000.00
FN 12/3/2009 100.00 1,100.00
FN 12/3/2009 100.00 1,200.00
FN 12/3/2009 100.00 1,300.00
FN 12/3/2009 100.00 1,400.00
FN 12/3/2009 100.00 1,500.00
FN 12/3/2009 100.00 1,600.00
FN 12/17/2009 100.00 1,700.00
FN 12/17/2009 100.00 1,800.00
FN 1/8/2010 100.00 1,900.00
FN 1/8/2010 100.00 2,000.00
FN 1/27/2010 100.00 2,100.00
FN 1/27/2010 100.00 2,200.00
FN 2/5/2010 100.00 2,300.00
FN 2/5/2010 100.00 2,400.00
FN 2/18/2010 100.00 2,500.00
FN 2/18/2010 100.00 2,600.00

Level Property Management | 8966 Spanish Ridge Ave #100 | Las Vegas, NV 89148 | 702.433.0149

Make check payable to: Shadow Mountain Ranch Homeowners Association

9/13/2010

NATIONSTAR00167
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Shadow Mountain Ranch
8966 Spanish Ridge Ave #100
Las Vegas, NV 89148

FN 3/11/2010 100.00 2,700.00
FN 3/11/2010 100.00 2,800.00
FN 3/11/2010 100.00 2,900.00
FN 3/11/2010 100.00 3,000.00
FN 3/11/2010 100.00 3,100.00
FN 3/18/2010 100.00 3,200.00
FN 3/24/2010 100.00 3,300.00
FN 4/6/2010 100.00 3,400.00
FN 4/6/2010 100.00 3,500.00
FN 4/26/2010 100.00 3,600.00
FN 4/26/2010 100.00 3,700.00
FN 4/26/2010 100.00 3,800.00
FN 4/26/2010 100.00 3,900.00
FN 5/6/2010 100.00 4,000.00
FN 5/6/2010 100.00 4,100.00
FN 5/19/2010 100.00 4,200.00
FN 5/19/2010 100.00 4,300.00
FN 5/19/2010 100.00 4,400.00
FN 5/19/2010 100.00 4,500.00
Fine 6/7/2010 100.00 4,600.00
Fine 6/7/2010 100.00 4,700.00
Fine 6/7/2010 100.00 4,800.00
Fine 6/7/2010 100.00 4,900.00
Fine 6/17/2010 100.00 5,000.00
Fine 6/17/2010 100.00 5,100.00
Fine 6/17/2010 100.00 5,200.00
Fine 6/17/2010 100.00 5,300.00
Fine 7/9/2010 100.00 5,400.00
Fine 7/9/2010 100.00 5,500.00
Fine 7/9/2010 100.00 5,600.00
Fine 7/9/2010 100.00 5,700.00
Fine 7/9/2010 100.00 5,800.00
Fine 7/9/2010 100.00 5,900.00
Fine 7/9/2010 100.00 6,000.00
Fine 7/9/2010 100.00 6,100.00
Fine 7/22/2010 100.00 6,200.00
Fine 7/22/2010 100.00 6,300.00
Level Property Management | 8966 Spanish Ridge Ave #100 | Las Vegas, NV 89148 | 702.433.0149
Make check payable to: Shadow Mountain Ranch Homeowners Association
9/13/2010

NATIONSTAR00168
JA_1114



Shadow Mountain Ranch
8966 Spanish Ridge Ave #100
Las Vegas, NV 89148

Fine 7/22/2010 100.00 6,400.00

Fine 7/22/2010 100.00 6,500.00

Fine 8/4/2010 100.00 6,600.00

Fine 8/4/2010 100.00 6,700.00

Fine 8/18/2010 100.00 6,800.00

Fine 8/18/2010 100.00 6,900.00

Fine 8/18/2010 100.00 7,000.00

Fine 8/18/2010 100.00 7,100.00

Fine 8/18/2010 100.00 7,200.00

Fine 8/18/2010 100.00 7,300.00

Fine 8/20/2010 100.00 7,400.00 06/02/10: Maintenance & Repair
Fine 9/9/2010 100.00 7,500.00

Fine 9/9/2010 100.00 7,600.00

Fine 9/9/2010 100.00 7,700.00

Fine 9/9/2010 100.00 7,800.00

Fine 9/9/2010 100.00 7,900.00

Fine 9/9/2010 100.00 8,000.00

Fine 9/9/2010 100.00 8,100.00 06/02/10: Maintenance & Repair

Current 30-59 Days 60-89 Days >90 Days Balance: 8,100.00
1,400.00 600.00 1,200.00 4,900.00
Level Property Management | 8966 Spanish Ridge Ave #100 | Las Vegas, NV 89148 | 702.433.0149
Make check payable to: Shadow Mountain Ranch Homeowners Association

9/13/2010

NATIONSTAR00169
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Shadow Mountain Ranch
8966 Spanish Ridge Ave #100

Las Vegas, NV 89148

Magnolia Gotera
1090 Twin Creeks Dr

Salinas, CA 93905

Property Address: 5327 Marsh Butte St.
Account#: 21103

Code Date Amount Balance  Check# Memo

Beg Bal 12/31/2008 588.00 588.00 Begin Balance

MA 1/1/2009 23.00 611.00 Monthly Assessment
LF 1/15/2009 10.00 621.00

MA 2/1/2009 23.00 644.00 Monthly Assessment
LF 2/15/2009 10.00 654.00

MA 3/1/2009 23.00 677.00 Monthly Assessment
MA 4/1/2009 23.00 700.00 Monthly Assessment
LF 4/16/2009 10.00 710.00 Late Fee Processed
MA 5/1/2009 23.00 733.00 Monthly Assessment
LF 5/16/2009 10.00 743.00 Late Fee Processed
MA 6/1/2009 23.00 766.00 Monthly Assessment
LF 6/16/2009 10.00 776.00 Late Fee Processed
MA 7/1/2009 23.00 799.00 Monthly Assessment
LF 7/16/2009 10.00 809.00 Late Fee Processed
MA 8/1/2009 23.00 832.00 Monthly Assessment
LF 8/16/2009 10.00 842.00 Late Fee Processed
MA 9/1/2009 23.00 865.00 Monthly Assessment
LF 9/16/2009 10.00 875.00 Late Fee Processed
MA 10/1/2009 23.00 898.00 Monthly Assessment
LF 10/16/2009 10.00 908.00 Late Fee Processed
MA 11/1/2009 23.00 931.00 Monthly Assessment
LF 11/16/2009 10.00 941.00 Late Fee Processed
MA 12/1/2009 23.00 964.00 Monthly Assessment
LF 12/16/2009 10.00 974.00 Late Fee Processed
MA 1/1/2010 23.00 997.00 Monthly Assessment
LF 1/16/2010 10.00 1,007.00 Late Fee Processed

Level Property Management | 8966 Spanish Ridge Ave #100 | Las Vegas, NV 89148 | 702.433.0149
Make check payable to: Shadow Mountain Ranch Homeowners Association

9/13/2010

NATIONSTAR00170
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Shadow Mountain Ranch
8966 Spanish Ridge Ave #100
Las Vegas, NV 89148

MA 2/1/2010 23.00 1,030.00 Monthly Assessment
LF 2/16/2010 10.00 1,040.00 Late Fee Processed
MA 3/1/2010 23.00 1,063.00 Monthly Assessment
LF 3/16/2010 10.00 1,073.00 Late Fee Processed
MA 4/1/2010 23.00 1,096.00 Monthly Assessment
LF 4/16/2010 10.00 1,106.00 Late Fee Processed
MA 5/1/2010 23.00 1,129.00 Monthly Assessment
LF 5/16/2010 10.00 1,139.00 Late Fee Processed
MA 6/1/2010 23.00 1,162.00 Monthly Assessment
Late Fee 6/16/2010 10.00 1,172.00 Late Fee Processed
Monthly Assessment 7/1/2010 23.00 1,195.00 Monthly Assessment
Late Fee 7/16/2010 10.00 1,205.00 Late Fee Processed
Monthly Assessment 8/1/2010 23.00 1,228.00 Monthly Assessment
Late Fee 8/16/2010 10.00 1,238.00 Late Fee Processed
Monthly Assessment 9/1/2010 23.00 1,261.00 Monthly Assessment

Current 30-59 Days 60-89Days >90 Days Balance: 1,261.00

33.00 33.00 33.00 1,162.00

Level Property Management | 8966 Spanish Ridge Ave #100 | Las Vegas, NV 89148 | 702.433.0149

Make check payable to: Shadow Mountain Ranch Homeowners Association
9/13/2010

NATIONSTAR00171
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DAVID ALESSI* ADDITIONAL OFFICES IN

THOMASBAYARD * AGOURA HILLS, CA

PHONE: 818- 735-9600
ROBERT KOENIG**

RENO NV
RYAN KERBOW?*** PHONE: 775-626-2323
&
* Admitted to the California Bar ; 2 S : DIAMOND BAR CA
A Multi-Jurisdictional Law Firm PHONE: 909-861-8300
** Admitted to the California, Nevada . .
and Colorado Bars 9500 W. Flamingo Road, Suite 100
**% Admitted to the Nevada and California Bar Las VegaS, Nevada 89147

Telephone: 702-222-4033
Facsimile: 702-222-4043
www.al essikoenig.com

FACSIMILE COVER LETTER

To: Alex Bhame Re: 5327 Marsh Butte St./HO #6601
From: Aileen Ruiz Date: Monday, September 13, 2010
Fax No.: Pages: 1, including cover

HO #: 6601

Dear Alex Bhame:

This cover will serve as an amended demand on behalf of Shadow Mountain Ranch for the above referenced escrow; property
located at 5327 Marsh Butte St., Las Vegas, NV. Thetotal amount due through October, 15, 2010 is $3,554.00. The breakdown of
fees, interest and costsis as follows:

Notice of Intent To Lien -- Nevada $95.00

Notice of Delinquent Assessment Lien -- Nevada $345.00

Notice of Default $395.00

9/13/2010 Demand Fee $100.00

Total $935.00
1. Attorney and/or Trusteesfees: $935.00
2. Costs(Notary, Recording, Copies, Mailings, Publication and Posting) $550.00
3. Assessments Through October 15, 2010 $1,284.00
4. LateFees Through September 13, 2010 $10.00
5. FinesThrough September 13, 2010 $0.00
6. Interest Through September 13, 2010 $0.00
7. RPIR-GI Report $85.00
8. TitleResearch (10-Day Mailings per NRS 116.31163) $240.00
9. Management Company Audit Fee $200.00
10. Management Document Processing & Transfer Fee $250.00
11. Progress Payments: $0.00
Sub-Total: $3,554.00
L ess Payments Received: $0.00
Total Amount Due: $3,554.00

Please have a check in the amount of $3,554.00 made payable to the Alessi & Koenig, LLC and mailed to the below listed
NEVADA address. Upon receipt of payment a release of lien will be drafted and recorded. Please contact our office with any
guestions.

Please be advised that Alessi & Koenig, LLC is a debt collector that is attempting to collect a debt and any information
obtained will be used for that purpose.

NATIONSTAR00172
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DAVID ALESS[* ADDITIONAL OFFICES

THOMAS BAYARD *
AGOURA HILLS, CA
ROBERT KQENIG** 75 PHONE: 8|8- 715-9600
RYAN KERBOW®*** A Mudti-Jurisdictiomad Law Firm RENO NV
. , . PHONE: 775-626-2323
* Admitted to th lift : .
- ag '_':t'e: °h ;‘:I‘_’f‘ °"""N3a2d 9500 West Flamingo Road, Suite 100 DIAMONS BAR CA
mitted to the California, Ne
and Coforado Bar 8 Las Vegas, Nevada 89147 PHONE: 909-843-6390
*** Admitted to the California and Nevada Bar Telep hOI'le: 702'222_403 3 ' Nevads Licensed Qwalified Collection Manager
Facsimile: 702-222-4043 AMANDA LOWER

www.alessikoenip.com

September 8, 2010

Miles, Bauer, Bergrstom & Winters
2200 Paseo Verde Parkway, Suite 250
Henderson, NV 89052

Re: Rejection of Partial Payments

Gentlepersons,

This letter will serve to inform you that we are unable to accept the partial payments
offered by your clients as payment in full. While we understand how you read NRS
116.3116 as providing a super priority lien only with respect to 9 months of assessments,
case authority exists which provides that the association’s lien also includes the
reasonable cost of collection of those assessments. (see Korbel Family Trust v. Spring

Mountain Ranch Master Asociation, Case No. 06-A-523959-C.)
If the association were to accept your offer that only includes assessments, Alessi &
Koenig would be left with a lien against the association for our substantial out-of-pocket

expenses and fees generated. The association could end up having /lost money in
attempting to collect assessments from the delinquent homeowner.

If you would like to discuss these matters further, please do not hesitate to call.

Sincerely,

(]*vw L\/ -

Ryan Kerbow, Esq.

NATIONSTAR00173
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DOUGLAS E. MILES *

Also Admitted in Nevada and llinois #* CALIFORNIA OFFICE
RICHARD I. BAUER, JR.* 1231 E. DYER ROADR
JEREMY T. BERGSTROM SUITE 100

Also Admived in Arizona SANTA ANA, CA 92705
FRED TIMOTHY WINTERS* PHONE (714} 481-9100
KEENAN E. McCLENAMAN* FACSIMILE (714) 481-9141

MARK T. DOMEYER*
Also Admited in Diswiet of

Columbia & Virginia MILES, BAUER, BERGSTROM & WINTERS, LLP

TAMI S, CROSBY*

1. BRYANT JAQUEZ * ATTORNIEYS AT LAW SINCE 1985
DANIEL L. CARTER *
GINA M, CORENA :
WAYNE A. RASH * 2200 Pasco Verde Parkway, Suite 250
ROCK K. JUNG
VY T. PHAM Flenderson, NV 89052
KRISTA J. NIELSON > .
MARK 5. BRAUN Phone: (702) 369-5960
Also Admitted in towa & Missouri Fax: ( 702 ) 369-4955

HADEI R. SEYED-ALI *
ROSEMARY NGUYEN *
JORY C. GARABELHAN
THOMAS M. MORLAN
Admitted in California
KRISTIN 8. WERB *
BRIAN H. TRAN *
ANNA A GHAJAR *

September 30, 2010

ALESS] & KOENIG, LI.C
9500 W. FLAMINGO ROAD, SUITE 100
LAS VEGAS, NV 89147

Re:  Property Address: 5327 Marsh Butte Street
HQO #: 6601
LOAN #: 121434068
MBBW File No. 10-H1641

Dear Sir/Madame:

As you may recall, this firm represents the intcrests of BAC Home Loans Servicing, LP fka Countrywide
Home Loans, Inc. (hereinafter “BAC™) with regard to the issues set forth herein. We have received
correspondence from your firm regarding our inquiry into the “Super Priority Demand Payoff” for the
above referenced property. The Statement of Account provided by in regards to the above-referenced
address shows a full payoff amount of $3,554.00. BAC is the beneficiary/servicer of the first deed of trust
loan secured by the property and wishes 1o satisfy its obligations to the HOA. Please bear in mind that:

NRS 116.3116 governs liens against units for assessments. Pursuant to NRS 116.3116:
The association has a lien on a unit for:

any penalties, fees, charges, late charges, fines and inlerest charged pursuant to paragraphs (j) fo
(n), inclusive, of subsection | of NRS 116.3102 are enforceable as assessments under this section

While the HOA may claim a lien under NRS 116.3102 Subsection (1), Paragraphs (j) through (n) of this
Statute clearly provide that such a lien is JUNIOR to first deeds of trust to the extent the lien is for fees
and charges imposed for collection and/or attorney fees, collection costs, late fees, service charges and
interest. See Subsection 2(b) of NRS 116.3116, which states in pertinent part:

2. A lien under this section is prior to all other liens and encumbrances on a unit except:

NATIONSTAR00174
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(b) A first security interest on the unit recorded before the date on which the assessment sought to
be enforced became delinquent. ..

The lien is also prior to all security interests described in paragraph (b) to_the extent of the
assessments_for common expenses...which would have become due in the absence of
acceleration during the 9 months immediately preceding institution of an action to enforce
the lien.

Based on Section 2(b), a portion of your HOA lien is arguably prior to BAC’s first deed of trust,
specifically the nine months of assessments for common expenses incurred before the date of your notice
of delinquent assessment. As stated above, the payoff amount stated by you includes many fees that are
junior to our client’s first deed of trust pursuant to the aforementioned NRS 116.3102 Subsection (1),
Paragraphs (j) through (n).

Our client has authorized us to make payment to you in the amount of $207.00 to satisfy its obligations to
the HOA as a holder of the first deed of trust against the property. Thus, enclosed you will find a
cashier’s check made out to Alessi & Koenig, LL.C in the sum of $207.00, which represents the maximum
9 months worth of delinquent assessments recoverable by an HOA. This is a non-negotiable amount and
any endorsement of said cashier’s check on your part, whether express or implied, will be strictly
construed as an unconditional acceptance on your part of the facts stated herein and express agreement
that BAC’s financial obligations towards the HOA in regards to the real property located at 5327 Marsh
Butte Street have now been “paid in full™.

Thank you for your prompt attention to this matter. If you have any questions or concerns, | may be
reached by phone directly at (702) 942-0412.

Sincerely,

MILES, BAUER, BERGSTROM & WINTERS, LILP

Rock K. Jung, Esq.

pocker HATIGNRIABOALLS




Miies, Bauer, Bergstrom & Winters, LLP Trust Acct

10-H1641

Initials: TLC

Payee: Alessi & Koenig, LLC Check¥: 5169 Date: 9/28/2010 Amount: __207.00
inv. Date | Reference # |[Description Inv, Amount Case # Matter Description Cost Amoun
9/28/2010 6601 [To Cure HOA Deficiency 207.00
Miles, Bauer, Bergstrom & Winters, LLP Bank of America 5169
Trust Account 1100 N. Green Valley Parkway
1231 E. Dyer Road, #100 Henderson, NV 89074
! ' Date:
Santa Ana, CA 92705 166611220 9/28/2010
Phone: {714) 481-9100 1020 .
' 10-H1841 Amount §****207.00 £
Loan # 121434068 P
Pay $*****Two Hundred Seven & No/100 Dollars Check Void After 80 Days %
to the order of %
Alessi & Koenig, LLC z
&
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Shadow Mountain Ranch
8966 Spanish Ridge Ave #100

Las Vegas, NV 89148

Magnolia Gotera
1090 Twin Creeks Dr

Salinas, CA 93905

Property Address: 5327 Marsh Butte St.
Account#: 21103

Code Date Amount Balance  Check# Memo

Beg Bal 12/31/2008 588.00 588.00 Begin Balance

MA 1/1/2009 23.00 611.00 Monthly Assessment
LF 1/15/2009 10.00 621.00

MA 2/1/2009 23.00 644.00 Monthly Assessment
LF 2/15/2009 10.00 654.00

MA 3/1/2009 23.00 677.00 Monthly Assessment
MA 4/1/2009 23.00 700.00 Monthly Assessment
LF 4/16/2009 10.00 710.00 Late Fee Processed
MA 5/1/2009 23.00 733.00 Monthly Assessment
LF 5/16/2009 10.00 743.00 Late Fee Processed
MA 6/1/2009 23.00 766.00 Monthly Assessment
LF 6/16/2009 10.00 776.00 Late Fee Processed
MA 7/1/2009 23.00 799.00 Monthly Assessment
LF 7/16/2009 10.00 809.00 Late Fee Processed
MA 8/1/2009 23.00 832.00 Monthly Assessment
LF 8/16/2009 10.00 842.00 Late Fee Processed
MA 9/1/2009 23.00 865.00 Monthly Assessment
LF 9/16/2009 10.00 875.00 Late Fee Processed
MA 10/1/2009 23.00 898.00 Monthly Assessment
LF 10/16/2009 10.00 908.00 Late Fee Processed
MA 11/1/2009 23.00 931.00 Monthly Assessment
LF 11/16/2009 10.00 941.00 Late Fee Processed
MA 12/1/2009 23.00 964.00 Monthly Assessment
LF 12/16/2009 10.00 974.00 Late Fee Processed
MA 1/1/2010 23.00 997.00 Monthly Assessment
LF 1/16/2010 10.00 1,007.00 Late Fee Processed

Level Property Management | 8966 Spanish Ridge Ave #100 | Las Vegas, NV 89148 | 702.433.0149
Make check payable to: Shadow Mountain Ranch Homeowners Association

10/20/2010

NATIONSTAR00177
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Shadow Mountain Ranch
8966 Spanish Ridge Ave #100
Las Vegas, NV 89148

MA 2/1/2010 23.00 1,030.00 Monthly Assessment
LF 2/16/2010 10.00 1,040.00 Late Fee Processed
MA 3/1/2010 23.00 1,063.00 Monthly Assessment
LF 3/16/2010 10.00 1,073.00 Late Fee Processed
MA 4/1/2010 23.00 1,096.00 Monthly Assessment
LF 4/16/2010 10.00 1,106.00 Late Fee Processed
MA 5/1/2010 23.00 1,129.00 Monthly Assessment
LF 5/16/2010 10.00 1,139.00 Late Fee Processed
MA 6/1/2010 23.00 1,162.00 Monthly Assessment
Late Fee 6/16/2010 10.00 1,172.00 Late Fee Processed
Monthly Assessment 7/1/2010 23.00 1,195.00 Monthly Assessment
Late Fee 7/16/2010 10.00 1,205.00 Late Fee Processed
Monthly Assessment 8/1/2010 23.00 1,228.00 Monthly Assessment
Late Fee 8/16/2010 10.00 1,238.00 Late Fee Processed
Monthly Assessment 9/1/2010 23.00 1,261.00 Monthly Assessment
Late Fee 9/16/2010 10.00 1,271.00 Late Fee Processed
Monthly Assessment 10/1/2010 23.00 1,294.00 Monthly Assessment
Legal Fees 10/6/2010 575.00 1,869.00 Legal Fees for Compliance & Demand
Letter
Current 30-59 Days 60-89 Days =>90 Days Balance: 1,869.00
598.00 33.00 33.00 1,205.00

Level Property Management | 8966 Spanish Ridge Ave #100 | Las Vegas, NV 89148 | 702.433.0149

Make check payable to: Shadow Mountain Ranch Homeowners Association
10/20/2010
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GERRARD, COX & LARSEN

2450 8t. Rose Parkway. Suite 200

Henderson. Nevada 89074

(702) 796-4000
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AFFT

Douglas D. Gerrard, Esq.

Nevada Bar No. 4613
deerrardfigerrard-cox.com
Fredrick J. Biedermann, Esq.
Nevada Bar No. 11918
fbiedermannfgerrard-cox.com
GERRARD COX LARSEN
2450 Saint Rose Pkwy., Suite 200
Henderson, Nevada 89074
Phone: (702) 796-4000

Attorneys for Defendant Nationstar Mortgage, LLC

Melanie D. Morgan, Esq.

Nevada Bar No. 8215

Donna Whittig, Esq.

Nevada Bar No.11015

1635 Village Center Circle, Suite 200
Las Vegas, Nevada 89134

Telephone:  (702) 634-5000
Facsimile: (702) 380-8572

Email: melanie.morgan@akerman.com
Email: donna.wittig@akerman.com

Attorneys for Defendant Nationstar Morigage, LLC

and Defendant/Counterclaimant/Third-Party Defendant U.S. Bank,
National Association, as Trustee for the Certificateholders of the LXS 2006-
4N Trust Fund, erroneously pled as U.S. Bank, N.A.

DISTRICT COURT
CLARK COUNTY, NEVADA

ALESSI & KOENIG, LLC,

Case No.: A-14-705563-C
Plaintiff, Dept. No.: XVII

v.

STACY MOORE, an individual; MAGNOLIA AFFIDAVIT OF ROCK K. JUNG,
GOTERA, an individual; KRISTIN JORDAL, AS ESQ.

TRUSTEE FOR THE JBWNO REVOCABLE
LIVING TRUST, a trust; U.S. BANK,N.A_, a
national banking association; NATIONSTAR
MORTGAGE, LLC, a foreign limited liability
company; REPUBLIC SILVER STATE
DISPOSAL, INC., DBA REPUBLIC SERVICES, a
domestic government entity; DOE INDIVIDUALS
I through X, inclusive; and ROE CORPORATIONS
X1 through XX inclusive.

Defendants.

JA_1126




EE VS

U.S.BANK.N.A,,

Counterclaimant,
vS.

ALESSI & KOENIG, LLC. a Nevada limited
liability company,

Counter-Defendant.

- O N 0 N N W

U.S.BANK, N.A,
Third Party Plaintiff,
V.
SFR INVESTMENTS POOL 1, LLC, a Nevada
limited liability company; INDIVIDUAL DOES I

through X, inclusive; and ROE CORPORATIONS
I through X, inclusive.

Third Party Defendants.

N

s —
N (98]

(702) 796-4000

[,
W

GERRARD, COX & LARSEN
Henderson, Nevada 89074

2450 St. Rose Parkway, Suite 200

[N O S S e N N L T A et e T e
W 1 N W R LN e O 0 O

AFFIDAVIT OF ROCK K. JUNG, ESQ.
STATE OF NEVADA )
COUNTY OF CLARK % >

The Affiant being first duly sworn, deposes, and states as follows:

1. I am an attorney duly licensed to practice law in the State of Nevada.

2. I am a former associate attorney of the law firm of Miles, Bauer & Winters, LLP
formerly known as Miles, Bauer, Bergstrom & Winters, LLP (“Miles Bauer™) previously located in
Henderson, Nevada.

3. I am over 18 years of age, of sound mind, and capable of making this affidavit.

4. I have personal knowledge of Miles Bauer’s procedures for mailing and/or
delivering checks to homeowner associations to pay off an association’s super~pri0rity lien.

5. I personally confirmed that the information in this Affidavit is accurate by reading
the affidavit and confirming that the information in this Affidavit matches Miles Bauer’s records
available to me.

6. Mortgage Electronic Registration Systems, Inc. as nominee for BAC Home

Loans Servicing, LP afka Countrywide Home Loans, Inc. (“BAC”) retained Miles Bauer to tender

JA_1127
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AKERMAN LLP
1635 VILLAGE CENTER CIRCLE, SUITE 200

LAS VEGAS, NEVADA 89134
TEL.: (702) 634-5000 — FAX: (702) 380-8572
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JOIN

MELANIE D. MORGAN, ESQ.
Nevada Bar No. 8215

DONNA M. WITTIG, ESQ.

Nevada Bar No. 11015

AKERMAN LLP

1635 Village Center Circle, Suite 200
Las Vegas, Nevada 89134
Telephone: (702) 634-5000
Facsimile:  (702) 380-8572
Email: melanie.morgan@akerman.com
Email: donna.wittig@akerman.com

Electronically Filed
8/8/2018 6:03 PM
Steven D. Grierson

CLER? OF THE COUE :I

Attorneys for Defendant, Nationstar Mortgage, LLC and Defendant/Counterclaimant/Third-Party
Defendant U.S. Bank, National Association, as Trustee for the Certificateholders of the LXS 2006-

4N Trust Fund, erroneously pled as U.S. Bank, N.A.

EIGHTH JUDICIAL DISTRICT COURT

CLARK COUNTY, NEVADA

ALESSI & KOENIG, LLC, a Nevada limited
liability company,

Plaintiff,
VS.

STACY MOORE, an individual; MAGNOLIA
GOTERA, an individual; KRISTEN JORDAL,
AS TRUSTEE FOR THE JBWNO
REVOCABLE LIVING TRUST; U.S. BANK,
N.A.; NATIONSTAR MORTGAGE, LLC;
REPUBLIC SILVER STATE DISPOSAL, INC.,
etal.;

Defendants.

U.S. BANK., N.A.,,
Counterclaimant,
VS.

ALESSI & KOENIG, LLC, a Nevada limited
liability company,

Counter-Defendant.

U.S. BANK, N.A.
Third-Party Plaintiff,
VS.

SFR INVESTMENTS POOL 1, LLC, a Nevada
limited liability company, et al.

Third-Party Defendants.

43782606;1
46042898;1

Case Number: A-14-705563-C

Case No.: A-14-705563-C

Dept.: XVII

U.S. BANK, N.A. AS TRUSTEE FOR THE
CERTIFICATEHOLDERS OF THE LXS
2006-4N TRUST FUND's JOINDER TO
NATIONSTAR MORTGAGE LLC'S
REPLY IN SUPPORT OF MOTION FOR
SUMMARY JUDGMENT
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Defendant/Counterclaimant/Third-Party Defendant U.S. Bank, National Association, as
Trustee for the Certificateholders of the LXS 2006-4N Trust Fund, erroneously pled as U.S. Bank,
N.A. (U.S. Bank), submits its notice of joinder to Nationstar Mortgage LLC's (Nationstar) reply in
support of its motion for summary judgment, filed August 7, 2018.

U.S. Bank herein adopts the arguments and legal authority set forth in the aforementioned
Reply in Support of Nationstar's Motion for Summary Judgment as though fully set forth herein.
Nationstar is servicer for U.S. Bank, and all arguments made by Nationstar equally apply to U.S.
Bank.

DATED August 8th, 2018.

AKERMAN LLP

/sl Donna M. Wittig

MELANIE D. MORGAN, ESQ.
Nevada Bar No. 8215

DONNA M. WITTIG, ESQ.

Nevada Bar No. 11015

1635 Village Center Circle, Suite 200
Las Vegas, Nevada 89134

Attorneys for Defendant, Nationstar Mortgage, LLC
and Defendant/Counterclaimant/Third-Party
Defendant U.S. Bank, National Association, as
Trustee for the Certificateholders of the LXS 2006-
4N Trust Fund, erroneously pled as U.S. Bank, N.A.

43782606;1
46042898;1

JA_1131




AKERMAN LLP
1635 VILLAGE CENTER CIRCLE, SUITE 200

© 00 ~N o o b~ w NP

N e e =
w N - O

[EEN
a1

LAS VEGAS, NEVADA 89134
TEL.: (702) 634-5000 — FAX: (702) 380-8572
NN NN NN NN R R R, e =
©® N o 0N W N B O © o N o N

CERTIFICATE OF SERVICE

| HEREBY CERTIFY that | am an employee of AKERMAN LLP, and that on this 8" day of
August, 2018, | caused to be served a true and correct copy of the foregoing U.S. BANK, N.A. AS
TRUSTEE FOR THE CERTIFICATEHOLDERS OF THE LXS 2006-4N TRUST FUND's
JOINDER TO NATIONSTAR MORTGAGE LLC'S REPLY IN SUPPORT OF MOTION
FOR SUMMARY JUDGMENT, in the following manner:

(ELECTRONIC SERVICE) Pursuant to Administrative Order 14-2, the above-referenced
document was electronically filed on the date hereof and served through the Notice of Electronic
Filing automatically generated by the Court's facilities to those parties listed on the Court's Master
Service List as follows:

KiM GILBERT EBRON

Diana S. Ebron diana@kgelegal.com
KGE E-Service List eservice@kgelegal.com
KGE Legal Staff staff@kgelegal.com
Michael L. Sturm mike@kgelegal.com
E-Service for Kim Gilbert Ebron eservice@kgelegal.com
Tomas Valerio staff@kgelegal.com

GERRARD COX & LARSEN

Douglas D. Gerrard, Esq. dgerrard@gerrard-cox.com
Fredrick J. Biedermann, Esq. fbiedermann@gerrard-cox.com
Kaytlyn Johnson kjohnson@gerrard-cox.com
Esther Medellin emedellin@gerrard-cox.com

ALESSI & KOENIG
A&K eserve eserve@alessikoenig.com

WRIGHT FINLAY & ZAK, LLP
Sarah Greenberg Davis sgreenberg@wrightlegal.net

/s/ Carla Llarena
An employee of AKERMAN LLP

43782606;1
46042898;1
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AKERMAN LLP
1635 VILLAGE CENTER CIRCLE, SUITE 200

LAS VEGAS, NEVADA 89134
TEL.: (702) 634-5000 — FAX: (702) 380-8572
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ELECTRONICALLY SERVED

8/16/2018 2:40 PM

MELANIE D. MORGAN, ESQ.
Nevada Bar No. 8215

DONNA M. WITTIG, ESQ.

Nevada Bar No. 11015

AKERMAN LLP

1635 Village Center Circle, Suite 200
Las Vegas, Nevada 89134
Telephone: (702) 634-5000
Facsimile:  (702) 380-8572
Email: melanie.morgan@akerman.com
Email: donna.wittig@akerman.com

Attorneys for Defendant, Nationstar Mortgage, LLC and Defendant/Counterclaimant/Third-Party
Defendant U.S. Bank, National Association, as Trustee for the Certificateholders of the LXS 2006-

4N Trust Fund, erroneously pled as U.S. Bank, N.A.

EIGHTH JUDICIAL DISTRICT COURT

CLARK COUNTY, NEVADA

ALESSI & KOENIG, LLC, a Nevada limited
liability company,

Plaintiff,
VS.

STACY MOORE, an individual; MAGNOLIA
GOTERA, an individual; KRISTEN JORDAL,
AS TRUSTEE FOR THE JBWNO
REVOCABLE LIVING TRUST; U.S. BANK,
N.A.; NATIONSTAR MORTGAGE, LLC;
REPUBLIC SILVER STATE DISPOSAL, INC.,
etal.;

Defendants.

U.S. BANK., N.A.,,
Counterclaimant,
VS.

ALESSI & KOENIG, LLC, a Nevada limited
liability company,

Counter-Defendant.

U.S. BANK, N.A.
Third-Party Plaintiff,
VS.

SFR INVESTMENTS POOL 1, LLC, a Nevada
limited liability company, et al.

Third-Party Defendants.

43782606;1
46110343;1

Case Number: A-14-705563-C

Case No.: A-14-705563-C

Dept.: XVII

OBJECTIONS TO SFR INVESTMENTS
POOL 1, LLC’S PRETRIAL
DISCLOSURES
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Nationstar Mortgage, LLC and U.S. Bank, National Association, as Trustee for the
Certificateholders of the LXS 2006-4N Trust Fund, erroneously pled as U.S. Bank, N.A., object to
SFR Investments Pool 1, LLC's pretrial disclosures as follows:

l. SFR'S WITNESSES

A. SER expects to present the following witnesses at trial:

1. Christopher Hardin — testimony intended to be offered is not relevant and/or
cumulative.

C. SFER may call the following witnesses if the need arises:

2. Steven Loizzi, Jr. - testimony intended to be offered is not relevant and/or cumulative.

I1. Witnesses whose testimony is expected to be presented by deposition at trial is as

Transcript of the trial testimony of Rock Jung, Esq., in Eighth Judicial District Court Case No. A-
14-695002-C (Department 7) (April 22, 2016): Defendants object based on relevance, hearsay,
foundation, and failure to designate pertinent portions of testimony.

Transcript of the trial testimony of Douglas Miles, Esq., in Eighth Judicial District Court Case
No. A-14-695002-C (Department 7) (April 22, 2016): Defendants object based on relevance, hearsay,
foundation, and failure to designate pertinent portions of testimony.

Transcript of the trial testimony of Douglas Miles, Esq., in Eighth Judicial District Court Case
No. A-14-698509-C (Department 26) (June 7, 2016): Defendants object based on relevance, hearsay,
foundation, and failure to designate pertinent portions of testimony.

Transcript of the trial testimony of Jessica Woodbridge in Eighth Judicial District Court Case No.
A-14-695002-C (Department 7) (April 21, 2016): Defendants object based on relevance, hearsay,
foundation, not previously disclosed, and failure to designate pertinent portions of testimony.

Transcript of the deposition testimony of Paterno Jurani in United States District Court,
District of Nevada, Case No. 2:15-cv-01139-JCM-PAL (May 20, 2016): Defendants object based on
relevance, hearsay, foundation, not previously disclosed, and failure to designate pertinent portions

of testimony.

46110343 1
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Transcript of the deposition testimony of Douglas Miles, Esg. in Case No. a-14-702889 (July
20, 2017): Defendants object based on relevance, hearsay, foundation, not previously disclosed, and
failure to designate pertinent portions of testimony.

Transcript of trial testimony of Rock Jung, Esg. in Case No. A-14711632-C (January 26,
2017): Defendants object based on relevance, hearsay, foundation, not previously disclosed, and
failure to designate pertinent portions of testimony.

Transcript of deposition testimony of Scott Dugan in the following cases: A-13-684630; A-
14-698102; A-14-698511; A-14-694435; A-14-698568; and A-15-718988: Defendants object based
on relevance, hearsay, foundation, not previously disclosed, and failure to designate pertinent
portions of testimony.

Defendants object to the use of deposition transcripts not previously identified or disclosed
by SFR. Defendants reserve the right to make further objections at the time of trial.

1. SFER's Exhibits Pursuant to NRCP 16.1(a)(3)(1)

A Documents which SFR intends to offer at trial:

2. Check and receipt [SFR335-336]: Defendants object on the basis of foundation and
hearsay.

B. The following are documents SFR may offer at trial if the need arises:

3. Korbel Decision [SFR141-SFR143]: Defendants object on the basis of relevance and
legal conclusion.

4. Email Re: URGENT WIRE REQUEST: [SFR398- SFR403]: Defendants object on
the basis of hearsay, lack of authentication, lack of foundation, privilege and relevance.

6. Miles, Bergstrom & Winters, LLP Affidavits produced in Case Nos.: 2:15- cv- 01423-
JCM-PAL; 2:15-cv-01276-RFB-NJK; A-13-690482-C; A-14- 695002-C; 2:15-cv-01139-JCM-PAL,;
2:15-cv-01308-MMD-NJK; 2:15- cv- 02026-MMD-CWH; A-14-685172-C; A-14-701842-C; 2:15-cv-
01914-JCM- PAL,; 2:14-cv-01875-JCM-GWF; 2:15-cv-01373-APG-NJK; 2:15-cv-00476- JCM-VCEF;
2:16-cv-00899-GMN-PAL; 2:15-cv-01705-MMD-PAL; 2:15- cv- 00117-MMD-PAL; 2:15-cv-01992-
LDG-CWH; 2:15-cv-01711-JCM- CWH; A-13-684539-C; A-14-701585-C; A-13-684501-C; A-14-
697102-C; 2:15-cv-01377-JCM-NJK; 2:15-cv-01021-RFB-GWF; A-14-705146-C; A- 14-698102-C; A-
14-694435-C; A-13-685172-C; A-14-696561-C; A-13- 681936-C; A-13-683554-C; A-13-686512-C; A-
15-717358-C and consolidated with A-13-690487-C; A14-701771-C consolidated with A-13- 684709-C;
2:16-cv-00245-GMN-PAL; 2:16-cv-00351-RFB-NJK; 2:15-cv- 00692-GMN-CWH; 2:15-cv-00691-
JCM-NJK; 2:15-cv-01768-JCM-CWH; 2:16-cv-00535-KJID-NJK; 2:15-cv-01097-GMN- NJK; 2:15-cv-
01097- GMN-NJK; 2:15-cv-01149-RFB-VCF; 2:16-cv-00262-APG-PAL; A-14- 694030-C; A-15-

3

46110343 1
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717358-C; A-13-690487-C; A-14-701771-C; A-13-684709- C; 2:15-cv-00693-GMN-VCF; 2:16-cv-
00582-GMN-NJK; 3:15-cv-00520- RCJ-WGC; 2:16-cv-00316- RFB-CWH; 2:16-cv-00334-JAD-VCF;
2:16- cv-01239-RFB-CWH; 2:16-cv-00390-GMN-NJK; 2:16-cv-00699-GMN- PAL; 2:16-cv-00656-
RFB-CWH; 2:16-cv-00263-RFB-CWH; 2:16-cv- 00725-JCM-NJK; 2:16-cv-00605-MMD-VCF; 2:15-
cv-01771-APG-VCF; 3:15-cv-00241-RCJ-WGC; 2:15-cv-01042-APG-GWF; 2:16-cv-00591- GMN-
GWF; 2:16-cv-00607-APG-NJK; 2:16-cv-00693-RFB-PAL; 2:16- cv- 00498-JCM-NJK; 2:16-cv-00504-
GMN-NJK; 2:16-cv-00497-APG-PAL; 2:15-cv-01078-APG-PAL: U.S. Bank objects on the basis of
relevance, hearsay and cumulative testimony.

Defendants reserve all rights to make any objections at the time of trial to any documents
and/or witnesses disclosed by SFR.
DATED August 16th, 2018.

AKERMAN LLP

/s/ Donna M. Wittig

MELANIE D. MORGAN, ESQ.
Nevada Bar No. 8215

DONNA M. WITTIG, ESQ.

Nevada Bar No. 11015

1635 Village Center Circle, Suite 200
Las Vegas, Nevada 89134

Attorneys for Defendant, Nationstar Mortgage, LLC
and Defendant/Counterclaimant/Third-Party
Defendant U.S. Bank, National Association, as
Trustee for the Certificateholders of the LXS 2006-
4N Trust Fund, erroneously pled as U.S. Bank, N.A.

46110343 1
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CERTIFICATE OF SERVICE

| HEREBY CERTIFY that on this DATED this 16" day of August, 2018, and pursuant to
NRCP 5(b), I served via the Clark County electronic filing system a true and correct copy of the
foregoing U.S. BANK, N.A. AS TRUSTEE FOR THE CERTIFICATEHOLDERS OF THE
LXS 2006-4N TRUST FUND's OBJECTIONS TO SFR INVESTMENTS POOL 1, LLC’S
PRETRIAL DISCLOSURES, addressed to:

Kim Gilbert Ebron

Diana S. Ebron diana@kgelegal.com

KGE E-Service List eservice@kgelegal.com
Michael L. Sturm mike@kgelegal.com

Tomas Valerio staff@kgelegal.com
Gerrard, Cox & Larsen

Douglas D. Gerrard, Esq. dgerrard@gerrard-cox.com
Fredrick J. Biedermann, Esq. fbiedermann@gerrard-cox.com
Kaytlyn Johnson kjohnson@gerrard-cox.com
Esther Medellin emedellin@gerrard-cox.com
HOA Lawyers Group, LLC

A&K eserve eserve@alessikoenig.com
Wright Finlay & Zak LLP

Sarah Greenberg Davis sgreenberg@wrightlegal.net

/sl Doug J. Layne
An employee of AKERMAN LLP

46110343 1
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KIM GILBERT EBRON

7625 DEAN MARTIN DRIVE, SUITE 110

LAS VEGAS, NEVADA 89139
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DIANA S. EBRON, ESsQ.

Nevada Bar No. 10580

E-mail: diana@kgelegal.com
JACQUELINE A. GILBERT, EsQ.
Nevada Bar No. 10593

E-mail: jackie@kgelegal.com
KAREN L. HANKS, ESQ.

Nevada Bar No. 9578

E-mail: karen@kgelegal.com
KiIM GILBERT EBRON

7625 Dean Martin Dr., Suite 110
Las Vegas, Nevada 89139
Telephone: (702) 485-3300
Facsimile: (702) 485-3301
Attorneys for SFR Investments Pool 1, LLC

Electronically Filed
8/23/2018 5:00 PM
Steven D. Grierson

CLER? OF THE COUE :I

EIGHTH JUDICIAL DISTRICT COURT

CLARK COUNTY, NEVADA

ALESSI & KOENIG, LLC, a Nevada limited
liability company,

Plaintiff,
VS.

STACY MOORE, an individual; MAGNOLIA
GOTERA, an individual; KRISTIN JORDAL,
AS TRUSTEE FOR THE JBWNO
REVOCABLE LIVING TRUST, a trust; U.S.
BANK, N.A., a national banking association;
NATIONSTAR MORTGAGE, LLC, a foreign
limited liability company; REPUBLIC SILVER
STATE DISPOSAL, INC., DBA REPUBLIC
SERVICES, a domestic governmental entity;
DOE INDIVIDUALS I through X, inclusive;
and ROE CORPORATIONS XI through XX
inclusive,

Defendants.

U.S. BANK, N.A,,
Counterclaimant,
VS.

ALESSI| & KOENIG, LLC, a Nevada limited
liability company,
Counter-Defendant.

U.S. BANK, N.A,,
Third-Party Plaintiff,
VS.

SFR INVESTMENTS POOL 1, LLC, a Nevada
limited liability company; INDIVIDUAL DOES
I through X, inclusive; and ROE
CORPORATIONS I through X, inclusive,

Third-Party Defendant(s).

Case Number: A-14-705563-C

Case No. A-14-705563-C

Dept. No. XX

OBJECTIONS TO PRE-TRIAL
DISCLOSURES
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SFR Investments Pool 1, LLC, hereby submits its Objections to U.S. Bank’s Pre-Trial
Disclosures:

SFR generally objects to U.S. Bank’s entire pre-trial disclosure as it is untimely. Rule
16.1 requires disclosures be made 30 days before trial. Trial is set for this Court’s stack on
September 4, 2018. As such, the disclosures having been served on August 7 are late.

More specifically, SFR objects as follows:

l. Witnesses

Simon Ward Brown, Aaryn Richardson, Edward Hyne or other corporate
representative of Nationstar: these witnesses were not disclosed during the course of
discovery; the disclosure of corporate representative is deficient as the rule requires
identification of witnesses by name.

Corporate representative of Nationstar: this disclosure is insufficient as the rule
requires identification by name of the witness.

Matthew Lubawy: this witness’ anticipated testimony violates Hallmark and Higgs.
This witness was never disclosed by U.S. Bank.

David Alessi or Corporate designee for Alessi & Koenig: this disclosure is
insufficient as the rule requires identification by name of the witness. David Alessi was never
disclosed as a witness by U.S. Bank.

Ashley Livingston or Corporate designee for Shadow Mountain Ranch: this
disclosure is insufficient as the rule requires identification by name of the witness. Ashely
Livingston was never disclosed as a witness by U.S. Bank.

Corporate Designee for JBWNO Revocable Living Trust: this disclosure is insufficient
as the rule requires identification by name of the witness.

Doug Miles or Corporate Designee for Miles Bauer: this disclosure is insufficient as
the rule requires identification by name of the witness. Doug Miles was never disclosed as a
witness.

Rock Jung: Rock Jung was never disclosed as a witness by U.S. Bank.

Ryan Kerbow: Ryan Kerbow was never disclosed as a witness.
-2.
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1. Depositions

SFR objects to the use of deposition transcripts of witnesses not disclosed and/or taken in
other cases under NRCP 32(a)(1) and (4).
I11.  Documents

Deed of Trust: hearsay; lacks authenticity; lacks foundation; violate best evidence rule.

Assignment of Deed of Trust: hearsay; lacks authenticity; lacks foundation; violate best
evidence rule.

Assignment of Deed of Trust: hearsay; lacks authenticity; lacks foundation; violate
best evidence rule.

Scott Dugan’s Expert Report: hearsay; violates Hallmark and Higgs; this document
was not disclosed by U.S. Bank.

Miles Bauer Borrower affidavit: hearsay; lacks authenticity; lacks foundation; violate
best evidence rule.

Miles Bauer Affidavit: hearsay; lacks authenticity; lacks foundation; violate best
evidence rule.

Loan Policy of Title Insurance: hearsay; lacks authenticity; lacks foundation; violate
best evidence rule.

Documents Produced by Alessi: these documents were not disclosed during discovery;
hearsay; lacks authenticity; lacks foundation.

Documents produced by Shadow Mountain Community Association: these
documents were not disclosed during discovery; hearsay; lacks authenticity; lacks foundation.

Note: this document was not disclosed during discovery; hearsay; lacks authenticity;
lacks foundation; violate best evidence rule.

SFR objects to U.S. Bank’s reservation of right to use any document disclosed by any
other party. The Rule requires identification of all document and without such identification,

SFR cannot properly object.
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SFR objects to U.S. Bank’s reservation of right to supplement the list of exhibit and

witnesses. The Rule does not permit supplements of pre-trial disclosures.

DATED August 23, 2018

KIM GILBERT EBRON

/s/ Karen L. Hanks

Diana Cline Ebron, Esq.

Nevada Bar No. 10580

Jacqueline A. Gilbert, Esq.

Nevada Bar No. 10593

Karen L. Hanks, Esqg.

Nevada Bar No. 9578

7625 Dean Martin Drive, Suite 110

Las Vegas, Nevada 89139

Attorneys for SFR Investments Pool 1, LLC

CERTIFICATE OF SERVICE

| HEREBY CERTIFY that on this 23rd day of August, 2018, pursuant to NRCP 5(b), I served

via the Eighth Judicial District Court electronic filing system, the foregoing OBJECTIONS TO

PRE-TRIAL DISCLOSURES, to the following parties:

Douglas D. Gerrard, Esq. dgerrard@gerrard-cox.com

Akerman LLP Melanie.morgan@akerman.com

akermanLAS@akerman.com

thera.cooper@akerman.com

Alessi & Koenig
Contact
A&K eserve

Email
eserve@alessikoenig.com

Akerman, LLP

Email Melanie.morgan@akerman.com
Email: Donna.wittig@akerman.com

/s/ Karen L. Hanks

An employee of Kim Gilbert Ebron
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Electronically Filed
9/14/2018 8:04 AM
Steven D. Grierson

CLERK OF THE COU,
RTRAN C&wf 'ﬁ"“’“"

DISTRICT COURT
CLARK COUNTY, NEVADA

CASE NO.: A-14-705563-C
DEPT. XVII

ALESSI & KOENIG, LLC,

Plaintiff,
VS.

STACY MOORE, et al,

Defendants.

And all related claims

e N N N N N N N N e e e e e e

BEFORE THE HONORABLE MICHAEL P. VILLANI, DISTRICT COURT JUDGE
WEDNESDAY, AUGUST 15, 2018

RECORDER’S TRANSCRIPT OF HEARING:
CROSS-DEFENDANT NATIONSTAR MORTGAGE, LLC’S MOTION FOR
SUMMARY JUDGMENT
COUNTER CLAIMANT SFR INVESTMENT POOL 1, LLC’S MOTION FOR
SUMMARY JUDGMENT

APPEARANCES:

For SFR Investment Pool 1, LLC: JASON MARTINEZ, ESAQ.

For Nationstar Mortgage and
U.S.Bank National Association: DOUGLAS D. GERRARD, ESQ.
DONNA WITTIG, ESQ.

RECORDED BY: CYNTHIA GEORGILAS, COURT RECORDER
Page - 1
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Las Vegas, Nevada, Wednesday, August 15, 2018
[Hearing begins at 8:37 a.m.]
THE COURT: Alessi Koenig versus Moore. It's page 7 and 8.

MR. MARTINEZ: Good morning, Your Honor, Jason Martinez on behalf

of SFR.

MR. GERRARD: Good morning, Your Honor, Douglas Gerrard,
Gerrard, Cox, Larsen on behalf of Nationstar.

MS. WITTIG: And Donna Wittig for Defendant U.S. Bank and
Nationstar.

THE COURT: All right. Thank you. Let me just get my papers
organized here. This is a motion and they’re inter-related and just argue both
sides at the same time. Let’s start with the motion for summary judgment filed by
SFR.

MR. MARTINEZ: Sure.

Your Honor, our burden, when it comes to the motion for summary
judgment, is very low. Essentially, all we have to do is provide the foreclosure
deed which was attached to the motion for summary judgment with all the
presumptions in favor of SFR that the foreclosure deed and the sale itself were
valid as well as the legal effect of that.

In addition, there are unpublished orders from the Nevada Supreme
Court discussing whether or not the notices themselves constitute prima facie
evidence, which they do, that there was a super priority lien foreclosed upon.
There’s also unpublished orders from the Nevada Supreme Court regarding the
foreclosure deed itself and the language within it also supports the prima facie

evidence that there was a super priority lien foreclosed on.
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Essentially then, the burden then shifts to the bank to demonstrate
whether or not there is a justification for the Court to either legally set aside the
sale or determine what the legal effect of the sale was other than what is
presumptively done under Nevada law. So, essentially the position we start from
is that SFR is in the winner’s seat where we have title free and clear until the
bank comes in and proves otherwise.

Now, one of the primary defenses that they raise in opposition to our
own motion for summary judgment as well as in their own motion for summary
judgment is that, first, they alleged that there was an attempt at payment prior to
the foreclosure sale and typically those -- they will refer to it as a tender. | don't
believe it's a tender so I’'m not going to refer to it as a tender. The reason why |
say that is because a tender is an unconditional payment or a payment that
comes with conditions upon which you can rely. And if we look at the actual
language of the letter, which I'll actually discuss [indiscernible] second because
there is an evidentiary issue here first, and that is the witness by which and
declaration by which they attempt to authenticate the Miles Bauer records was
never disclosed during the course of discovery. Under 16.1(a)(1)(A), it
specifically requires that the witnesses’ name be identified and that is any
witness who would have discoverable information under 26. And under
16.(a)(1)(A) it specifically requires that they identify the individual. It's not
sufficient to identify the 30(b)(6) witness from Miles Bauer which is exactly what
they’re going to get up here and say, but that’s not what the rule requires.
16.(a)(1)(A) [sic] requires they name the individual.

And then under 16.1(e), specifically (3)(B), it's not a discretionary

sanction. It actually says that the court must sanction them appropriately for
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failing to comply with 16.1. And it actually prescribes the exact sanction that I'm
looking for underneath 16.1(e)(3)(B) which is that the Court can issue an order
prohibiting the use of the withess or documentary evidence that they seek to rely
on because they failed to comply with 16.1 through the disclosure of Mr. Miles
because they never disclosed him and they can’t dispute that fact. In fact, they
actually come back in their reply in support of their own motion for summary
judgment and just say that the 30(b)(6) identification is sufficient. But that's
facially not in compliance with the rule and under 16.1(e)(3)(B), Mr. Miles’
testimony should be thrown out. And now when that happens you now have
evidence, that they’re attaching in opposition to our motion for summary
judgment but also in support of their own motion for summary judgment, that is
now unauthenticated. And authentication is a prerequisite to admissibility and
you cannot support a motion for summary judgment or oppose a motion for
summary judgment without admissible evidence.

Now that they have no evidence because the witness that they
sought to authenticate those records are thrown out, the witness is gone and so
are the documents they seek to authenticate, then they don’t have any
admissible evidence to support their tender defense and that’'s why when | first
started my argument | was discussing the burdens and the relevant position that
SFRis sitting in and that is from a winner’s position. The burden then shifts, like |
said, to the bank in order to properly support their defense of tender. But without
Mr. Miles and without the authenticated and then subsequently eventually
admissible records, if that’s what they’re seeking to do, without admissible
evidence under Rule 56 they cannot defeat a motion for summary judgment on

pure argument of counsel or conjecture. It has to be admissible evidence.
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Without those things, they’re tender defense fails and essentially what we do is
we sit in the same position. They failed to meet their burden. They can’t defeat
SFR’s motion for summary judgment on the basis of tender and they can’t prevail
on their own motion for summary judgment on the basis of tender because they
equally fail in both regards to the burdens.

Once we move past the fact that those documents themselves are
not admissible and Mr. Miles can’t authenticate the records, we then get into, if
Your Honor even gets that far which | don’t think you need to because right then
and there it's an — we’re at a motion for summary judgement. It was their burden
to come forward, present all the evidence, make sure that it was authenticated
and admissible; they failed to do that. However, if Your Honor is even willing to
consider to pass those two hurdles of whether or not Mr. Miles can even testify or
the documents themselves are admissible or even authenticated, you then can
look at the actual documents themselves. Mr. Miles is the custodian of records,
or at least what he puts forward in his declaration he’s the custodian of record for
Miles Bauer. Now, Mr. Miles didn’t draft these documents. He’s never personally
created a document so he doesn’t actually have personal knowledge of the
creation, maintenance of the documents. What he has is the ability to go into
Miles Bauer’s records and pull the documents to authenticate them in that
manner, like | said, getting past the authentication issue in the first place. So,
even if we were to get there, what he’s looking at and what they primarily rely on
in regards to delivery and such like that, because his declaration is actually
beyond that of a custodian of records -- he’s got testimonial evidence about what
was done with certain documents, when they were mailed, sent, whatever, but all

he’s doing is looking at that document which has a — you know they’re following
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what their normal policies and procedures effectively will be, but he doesn’t have
any personal knowledge of whether it was delivered nor is there any evidence of
that in here because of the fact that those documents are actually inadmissible.

What he relies on for the purposes of delivery and rejection is one —
one of them is Exhibit ES5 to | believe their MSJ and it is a screen shot of what is
called the Prolaw system which is effectively what Miles Bauer used as an
internal legal system to calculate. It basically input billing entries and create
notes. However, Mr. Miles did not input any of the entries in that Prolaw system
so now we have a double hearsay issue because what'’s inputted into the system
is put in by somebody else and Mr. Miles cannot go in and independently verify
that what they’re putting in is actually accurate. He can say that that's what it
says but he can’t verify that that’s actually true. So, even if we were to get
beyond all those evidentiary hurdles | already talked about and we get into the
merits of the screen shot, Mr. Miles isn’t sufficient even in the context of a
custodian of records to authenticate the record and get beyond the double
hearsay that is included in that screen shot. So, Mr. Miles, even though he’s
providing testimonial evidence as to delivery and rejection, he’s doing that based
on a screen shot which is subject to double hearsay and they have no exception
to the double hearsay in that context even if they use Mr. Miles to get past this is
a business record of Miles Bauer. That’s what it says. They can’t get to the
second portion of that wherein they prove that the delivery or the rejection was
actually accurate and that entry was done by somebody else. Mr. Miles has no
personal knowledge. He doesn’t even seek to testify to that, other than just
stating that’s what the document says.

He also cannot authenticate any of the ledgers or documents that
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came from Alessi & Koenig when it comes down to break downs. Or even if he
looks into the ledger and tries to identify evidence within there and say, yes, this
is — this is what happened and this is rejected, etcetera, he can’t say any of that.
Doug Miles is an employee of Miles Bauer. He’s not an employee of Alessi &
Koenig. He’s not an employee of the HOA, nor is he the custodian of records for
either of those two entities. So, we have another double hearsay issue. He can
say -- Mr. Miles can say that we, as Miles Bauer, have a copy of this document.
This is what Alessi gave us. This is what the HOA gave us. But what he cannot
do is verify that the information within those documents is accurate. That’s a
double hearsay issue, same as the Prolaw screen shot. They don’t have any
evidence to demonstrate how they would get beyond that hearsay exception. So,
in those circumstances, all those documents are inadmissible for the purposes of
this motion for summary judgment.

Then we can move into the merits of their attempted payment. And
my first point is — what I’'m going to argue is something that has nothing to do
with whether or not there are actual nuisance or maintenance abatement charges
on the account. It’s not an evidentiary issue. It's not subjective. It's looking at, as
a matter of law, was their attempted payment an actual tender as they call it. And
as | said before, it either has to be unconditional, or it only can have conditions
upon which they have a right to rely.

Now, if you look at the language of the second letter, the one that
accompanies the check, -- and like | said, this is all assuming that we get to that
point even, if we're going to look at it, what's important to note is that they
specifically cite to the statute which defines what the super priority amount is

because obviously this is the primary contention in their letter defining what the
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super priority amount is and their purported attempts to pay that amount in order
to preserve their deed of trust, so obviously a key factor in their letter, a key
factor in this litigation, if you look at the letter, they actually cite to the appropriate
statute that does contain the definition of what the super priority amount is.
However, they intentionally omit the portion of the statute which talks about
charges under 116.310312; that includes all the nuisance and abatement
charges. Now, the key problem with that is that nuisance and abatement charges
carry a super priority status. They are part of the super priority portion under NRS
116 in addition to the 9 months of assessments. However, the letter itself is
saying, we are here to pay the super priority amount. Whatever our obligation is
to you is paid in full — and that’s literally in quotes in their letter. And what it does
is it — the letter actually conditions acceptance of the payment on the fact that the
HOA has to accept all of the facts and essentially arguments and legal
conclusions in their letter as true. They have to accept that fact.

So then now the HOA's sitting in a position to say, although there
are two portions ironically to the super priority portion in the split [indiscernible]
scheme, the abatement portion and the assessments portion, they now have to
waive the abatement portion because they’re going to have to accept the fact
that whatever the HOA is going to take in payment is satisfaction of the entirety
of the super priority amount, even if that payment is only 9 months of
assessments. And the reason why that’s significant is that we look at what the
Nevada Supreme Court, even though they haven’t addressed this issue directly,
what they've discussed is NRS 116.1104 which talks about waiver/super priority
rights which you cannot do under NRS 116. And the context by which the

Nevada Supreme Court has actually thoroughly addressed that issue and threw it
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out, which was originally in the SFR decision, was mortgage protection clauses
because a mortgage protection clause is effectively almost the same effect that
the Miles Bauer letter would have except that the HOA would have to accept it in
order to get there and that effectively is to take away their super priority piece.
Now, that’s a super priority right they have under NRS 116; 1104 does not allow
them to waive that portion, just similarly to a mortgage protection clause doing it.
If they were to accept the payment based on the conditions placed in the letter
they would be waiving a portion of their super priority piece.

Now, the reason why | said it’s significant about whether or not there
are actually abatement charges in the ledger, ‘cause they don’t have to be,
because an abatement charge is not temporarily limited like the assessment
piece. The assessment piece is tagged to a specific date and time, specifically,
the notice of delinquent assessment is how the Nevada Supreme Court
essentially put it, 9 months prior to that, then you get a finite amount. However,
abatement charges can come up at any time in the foreclosure process, even
after potentially accepting this payment and the letter. And what would effectively
happen there is the HOA would waive a portion of its super priority rights
because even if they were to accept a 9 month payment of assessments and
there were not assessment portion of the super priority piece, if abatement
charges were to arise after that point, that lien would then carry a super priority
status again because to the extent of the abatement portion which is undoubtedly
in NRS 116 and | — if they disputed that that would be interesting but its right in
the statute. It's already been defined by the Nevada Supreme Court. It was
reiterated in lkon. They talk about that statute. There are two pieces, two pieces

to the super priority piece: abatement, assessment. The reason why | say that
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the evidence doesn’t matter is because they’re going to get up here and say,
well, there are no abatement charges so that’s an irrelevant point. Well, they
missed the mark because it's not a question of evidence, was there an
abatement charge at the time of the foreclosure; | don’t need to get there. The
fact that they are attempting to put this impermissible condition into their letter, in
their Miles Bauer letter, that you can only have the 9 month assessment piece
and you have to agree that that is the totality of the super priority piece, they are
immediately asking the HOA to waive a portion of their super priority rights which
is impermissible under 1104 and that renders their quasi-tender legally ineffective
because it is impermissibly conditional to force the HOA to waive its super priority
rights.

Now, even if we were to assume — now we get into the actual
subjective portion of whether or not their attempted payment is effective, we first
get into -- beyond the fact that it wasn’t delivered, we can’t — the evidence isn’t
there. There’s no admissible evidence to show that it was admitted because Mr.
Miles can't testify to that. However, even if we assume it was we then get into
good faith basis for rejection. Now, that is a hindsight — that is not something that
we can do in 20/20 hindsight. You need to look at what the market was like at the
time this attempted payment was made, what kind of factors were faced, the
legal landscape, everything that was in front of the collection agent at the time
because we can't sit here today and go, oh, wow, now we know that the super
priority amount is 9 months and the abatement charges and that’s it. It doesn’t
have collection costs, interest, whatever, late fees, just a lot of the collection
agents at the time, especially back in the time of this one, were in the position of,

not to mention they had the CCICCH advisory opinion or decision or order |
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guess you want to put it and that was prior to NRED where it said that it wasn’t
included, so you've got to look at the landscape of what was in front of the
collection agent at the time. And specifically, | believe Alessi & Koenig here
testified that the — specifically in his deposition testimony which was attached as
Exhibit D5 to our errata to our op at page 53, lines 13 to 15 and page 59, 22 to
25 he discusses specifics of this letter not being received, it wasn’t in their
records. But then what we also look at is the conditions itself — themselves, the
relevant positions of the CCICCH, the timing of all of that, the bank having an
opposite position into Alessi & Koenig in this letter but even at that time the bank
in court was not presenting the argument that it was a true super priority lien.
That wasn’t until post the SFR decision in 2014 where this argument started
coming out.

So, back when this original letter was attempted to be made to
Alessi & Koenig, this position was entirely opposite to everybody in the industry
essentially, or in most circumstances what collection agents thought. And
coupled with the fact that there are these conditions in here that are incredibly
broad that talk about paid in full, whatever obligations the bank may have, and
then the fact that the language of the statute isn’t even correct, its impartial —
well, it’s only in partial form, all those things go into a good faith basis for
rejection because one of the — the case law in our brief it goes into that and it
specifically talks about in circumstances where there’s a condition placed upon a
partial payment where the person placing the condition is that the payment is
satisfaction in full and then there’s a reasonable dispute that there’s more due
and that’s exactly what almost every collection agent at the time thought. It's not

just 9 months of assessments. It’s collection fees, late fees, interest, etcetera,
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whatever permutation they had of their position, but all of them were inconsistent
with what the bank’s position was in this letter, so they had a good faith basis to
reject it on that basis and this is all even if they can prove delivery even if we get
to that point.

Then the final point on the — regarding the attempted payment is that
it wasn’t recorded. Now, under NRS 111.315 and 325, as well as NRS 106.220
they all talk about conveyances or basically subordinating specific liens and that
all has to do exactly with what this letter is attempting to be. And essentially the
bottom line there is that — and the specific statutes are cited in the briefs, but
under those statutes the failure to record makes it not ineffective as to whatever
claims they may have as to the HOA, but it renders it unenforceable against a
third party and that would be SFR.

So, on that basis — and then I'll move onto the other arguments
‘cause | think there’s some smaller ones here, but that’s the primary one. They
make an argument about commercial reasonableness or under the golden rule
but they don’t have any other evidence other than price and price obviously has
been thrown out. Price alone is not sufficient so | move on passed that. We have
the arguments on Mr. Dugan and what his opinions are in there and why they’re
really just ignoring the factors of an NRS 116 sale, but because | don't think |
even need to get into that, price alone is not enough to set aside a sale. That’s
abundantly clear by the Nevada Supreme Court’s decisions.

And the final point is that even if we were to get all the way pass all
this and this Honor — and Your Honor were to weigh the equities or go through a

Shadow Wood analysis and try and weigh the equities, one of the factors that

needs to be considered is SFR’s BFP status. Now, there’s a declaration attached
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in our briefing from Mr. Hardin who was the individual -- who was the manager of
SFR, purchaser of the property at the foreclosure sale, and within that
declaration he says that SFR had absolutely no knowledge of banks making
attempted payments like this at the time of these foreclosure sales. Like | said,
from our perspective in this litigation, that argument wasn’t even made until 2015
at the earliest, 2016 probably — and this is all post SFR decision.

Also, he doesn’t recall there being an announcement at the
foreclosure sale about any attempt to payments being made. He'’s not aware —
like | said, the banks were making these types of payments or even attempting
these types of payments at that time and he had never seen the specific
documents that the bank seeks to rely on today which I've already discussed are
inadmissible.

Unless Your Honor has any specific questions, I'll let Counsel —

THE COURT: All right. Thank you, —

MR. MARTINEZ: -- go through theirs.

THE COURT: -- Counsel.

MR. MARTINEZ: Thank you, Your Honor.

MR. GERRARD: Thank you, Your Honor.

Let me just address our motion first. Counsel went well beyond
anything that was in his motion for summary judgment and he was really raising
his objection to our motion for summary judgment in most of his argument.

But let’s talk about what the facts are that are undisputed in this
case. Its undisputed in this case that after a notice of default had been sent out
by Alessi & Koenig, which was the HOA’s agent in this case for collection

purposes, that BAC Home Loan Servicing retained counsel. They retained the
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Miles Bauer firm. The Miles Bauer firm sent a letter to the HOA, undisputed that
the letter was sent to the HOA, asking for the status of the foreclosure sale and
letting them know that the bank wanted to pay whatever the super priority portion
of the lien was and actually made an offer to pay that amount as soon as they
were provided information sufficient that they would know what that amount was.
That was followed up with a letter from Alessi & Koenig back to Miles Bauer
stating that they would not accept partial payments. So, before any payment is
even made, they’'ve rejected whatever payment is going to come. Then we have
a week and half later Alessi & Koenig provides Miles Bauer with a payoff
statement. That payoff statement identified what the super priority lien amount
was because it identified what the monthly assessment amount was which was
$23.00 a month.

Alessi & Koenig, after sending that document, received from Miles
Bauer a check in the amount of $207.00 which represented 9 months of
assessments at $23.00 per month. And there’s no question that they received
that document. The records — as Your Honor’s probably aware, Alessi & Koenig
filed for bankruptcy protection and the results of that at the end of the bankruptcy
was an order that was entered by the bankruptcy court on April 24™, 2017 that
basically provided procedures for them to provide all of their business records
related to all these collection actions. And what the — the essence of that order is
is that they were required to put on line a complete copy of their business records
by collection file so that anybody that wants to access those can go on line,
identify the property, and then you get their entire collection file and an affidavit
from David Alessi. And in this case, we received their entire collection file and the

affidavit of David Alessi, which has been provided to the Court, and that he has
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authenticated as the business records the entirety of their file. Their file contains
a copy of the letter that was — that came from Miles Bauer and a copy of the
check that came from Miles Bauer. So, there can be no dispute that they actually
received the tender. Once the tender check was received, Miles — the — Miles
Bauer records indicate that it was never cashed and it was rejected by the
HOA'’s agent, in this case Alessi & Koenig.

So, the interesting thing that happened after that which
demonstrates the lengths to which Alessi & Koenig was trying to create a
circumvention of the law is that after receiving this tender check they actually
released, about 2 months later, released the lien. Now, they didn’t cash the
check. Remember, they told the — they told Miles Bauer before they ever got a
check that they were going to reject it. Then when they received it, they rejected
it. Then 2 months later they recorded a release of the HOA lien. Then a month —
well 2 months after that, they recorded a new notice of assessment — I’'m sorry, it
wasn’t 2 months, it was almost a year later they recorded a new notice of
assessment lien. The new notice of assessment lien included all of the same
amounts that had been in their original lien that they had received a tender on
and there’s no dispute about that. All you have to do is look at the records we’ve
attached as Exhibits G, L, and M and you will see that the entirety of the
$2,730.00 that had accrued as assessments from the beginning of the
delinquency on this property were transferred to a new collection file. It
[indiscernible] right on their ledger the transfer of the entire preceding amount
that tender was already made on, then they recorded a new notice of lien and
then they proceeded forward with the foreclosure sale.

Well, Your Honor, these facts are not in dispute and can’t be
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disputed. So, what does Counsel do to try to attack these? He tries to claim that
you can’t rely upon the affidavit of Doug Miles and he attacks that in two ways.
First, he says, look, nobody ever identified Doug Miles by name. We're not
required to. Read the rule. The rule, 16.1 (a)(1)(A) says that you were supposed
to disclose the names of persons if known. We didn’t know at the beginning of
the case who it was that was involved in this. We just knew that Miles Bauer was
involved and we disclosed the person most knowledgeable for Miles Bauer.
That's all that we knew. And then later when we got the documents, we produced
the documents. That is a disclosure. Under NRS 16.1, the names of parties who
are identified in documents that are disclosed is a disclosure and satisfies all
requirements of NRS 16 — I'm sorry, NRCP 16.1. To suggest otherwise throws
150 years of litigation process on its head. It's a ridiculous argument but its
grasping at straws because they don’t have any evidence that demonstrates that
the tender wasn’t made, that it was made in the right amount, and that the tender
was received and rejected, and then Alessi tried to play games by trying to go,
you know back door the statute by trying to create a new lien because they knew
that they had already rejected this one. It's a fascinating argument that they’re
making but it doesn’t comply with the law.

The next thing that they do is they try to attack the affidavit of Mr.
Miles and they try to do that in two ways. They claim its hearsay and they claim
there’s no authentication. Read the statute. That’s all you have to do to see that
their argument has no basis. First of all, the authentication issue itself is
governed by NRS 52.260. NRS 52.260 is the statute that deals with
authentication of documents that are maintained in the course of a regularly

conducted activity. These are the business records of the Miles Bauer firm. They
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were maintained in the course — regular course of their business. That is stated
in the Miles Bauer affidavit at Exhibit E to our motion. And 52.260 states that the
contents of a record made in the course of a regularly conducted activity are
admissible if proved by an original or a copy of the record which is authenticated
by the custodian of those records. That is exactly what has happened. Doug
Miles states right in his affidavit these are records we made [indiscernible] the
regular course of our business and | am now the custodian of these records. So,
this first nonsensical argument that they haven’t been authenticated is — flies in
the face of the statute. The statute itself allows those records to be admitted as
soon as they are identified as being records kept in the ordinary course of
business and authenticated by a custodian of record affidavit. That's what we
have.

As to their hearsay argument, obviously everybody who ever went to
law school knows about the business records exception to hearsay and in
Nevada that’s codified at NRS 51.135. Mr. Miles’ affidavit satisfies the business
records exception and all of the documents that he has provided are — have both
been authenticated under 52.260 and satisfies the business records exception
under 51.135. End of discussion. They have presented nothing that refutes those
laws. It’s just grasping at straws. So, once you accept those documents as being
authenticate, we know we have a valid tender that was made.

So what do they do? They try to attack the tender. The way that they
try to attack the tender is by saying that the tender you know could have — you
know there could have been some abatement charges. But there’s no evidence
of that. They haven'’t presented one scrap of evidence that there was any sort of

an abatement charge. What they have — what the evidence demonstrates is that
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9 months of assessments were paid. Now, we know under the Nevada Supreme
Court, controlling authority in the |kon decision, that all that’s required to be
tendered is the 9 months of assessments because that is the only amount that
has super priority status and they were unequivocal about that in Ikon. So, to —
for Counsel to come in here and make an argument that flies in the face of the
controlling authority just because they don't like the controlling authority doesn’t
change the controlling authority. So, here we have 9 months of assessments that
were paid. And once those 9 months of assessments were paid, their authority to
foreclose on the super priority portion of their lien no longer existed. And if they
attempted to go forward and foreclose on a lien that they no longer had authority
to foreclose because it had been satisfied, it’s void. The sale is void. And there’s
— all you have to do to determine that it was void is look at the Supreme Court’s
recent unpublished decision that we cited to extensively in our brief which is the

Ferrell Street Trust case which was decided April 27" of this year.

In Ferrell Street Trust there was a tender that was made. Guess

what? The tender was — had the exact same letters that were used in this case.

The only difference between the letters that were used in the Ferrell Street Trust

case and the ones in this case is the description of the property and the amounts
and the names of the parties. All of the other language is basically identical to the

letters that were used in the Ferrell Street Trust case. Just so that Your Honor

could see that, we attached as Exhibit U to our motion the tender letter that

accompanied the check from the Ferrell Street Trust case out of their appellate

appendix and we attached that to our motion so that you could compare them
side by side. You don’t have to accept my representation for that. And in the

Ferrell Street Trust case the Nevada Supreme Court said that the tender was
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valid and an unconditional offer to pay the super priority portion of the lien; I'm
quoting from page 3 of the decision. So, although SFR does not like the fact that
the Supreme Court has determined that these letters are not conditional and they
continue to argue this because there is no published decision that says they are
conditional, the Supreme Court has reviewed these exact same letters and found
them to be unconditional and that’s consistent with numerous other decisions
from not only other district court cases but federal district court cases.

We cited to Your Honor in our motion, just as an example, one of

those cases which is the federal district court case of Emerald Ridge Landscape

Maintenance which was a September 20”*, 2016 decision. And in that case the

federal district court said: The language that Miles Bauer included with their...
check states that Miles Bauer, and presumably their client, will understand
endorsement of the check to mean they have fulfilled their obligations. It simply
delineates how the tenderer -- in this case the bank -- will interpret the action of
the recipient (which also turned out to be the correct interpretation of the law). It
does not require (the association’s trustee) to take any actions or waive any
rights. And it does not depend on an uncertain event or contingency. That is
exactly what we have in this case, Your Honor, a tender that was made. It was a
valid tender, it was for the right amount, and it extinguished the super priority
portion of the lien. From that point on, the sale was void.

What happens if you have a void sale? Well, we provided Your
Honor with a lot of authority on that subject. We've provided you with state law
authority. We've provided you with federal law authority. We provided you, most

importantly, with again, the same case | just cited to which is the Ferrell Street

Trust case because in the Ferrell Street Trust case our Nevada Supreme Court
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said that a valid tender of a mortgage lien invalidates, invalidates [emphasis
added] the foreclosure sale on that lien because the sale purports to extinguish
the tenderer’s interest. That’s what happened here. There’s no possible way that
SFR received any title interest because the sale, as it relates to the super priority
portion, was void. And we know what that means because the Supreme Court

has told us numerous times, but most recently in the Ferrell Street Trust case,

where they said a valid tender satisfies the super priority portion of the HOA'’s
assessment lien. A foreclosure sale for the entire lien results in a void sale,
meaning they could have foreclosed the sub-priority fees but not the senior
priority fees because it had been extinguished. And —

THE COURT: And that impacts the BFP status or the —

MR. GERRARD: And that —

THE COURT: -- alleged BFP status?

MR. GERRARD: -- controls the BFP —

THE COURT: Okay.

MR. GERRARD: -- status because as is also set forth in Ferrell
Street Trust, a BFP gets nothing because no title interest is transferred. As a
result their status can’t validate an invalid sale. And guess what? That statement
was made by the Supreme Court in the July 20", 2018 unpublished decision of

2713 Rue Toulouse Trust. Now, we didn’t cite this on our brief because when we

were doing the briefing this decision hadn’t been made yet. But in this case which
is Supreme Court case 68206, decided July 20™, 2018, the Supreme Court made

sure that they closed that analysis ‘cause in the Ferrell Street Trust case they

said a valid tender that’s rejected results in an invalid sale, meaning its void and

they say its void. Then in the Toulouse Trust case they say, quote, the appellant
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in that case — which is the investor who purchased — punitive status as a bona
fide purchaser cannot validate an otherwise void sale. So, they closed that
analysis. It comes full circle and brings it into compliance with the law as we
already understood it.

A great decision that explains why nothing — no title transfers in a
void sale on what its effect is on a BFP is the federal district court case of Judge
Andy Gordon that we cited to Your Honor which is the 79 — let me find the name
of that thing -- | always butcher the name — 7912 Trust -- but at any rate, Your
Honor, the — there is no possible way that SFR has any title interest in this
property that is senior to the deed of trust. That is because the — if they tried to
foreclose on the full super priority lien, including the portion that -- the tender they
made for, the sale is void under the law we just stated and that means nothing
passed to them. If it is — if they attempted to do just the sub-priority portion, then
they bought subject to our lien and they don’t get any greater title rights then
what was transferred by the transferor. So, under either way there’s no possible
way that they have any interest that is superior to the deed of trust.

Now, just to make sure we’ve covered this, | mentioned to Your
Honor that Alessi was playing fast and loose with the rules and they tried to
record a new notice of lien after they rejected the tender. Well, we know from the

Property Plus decision of the Nevada Supreme Court that was decided in 2017

and is a published decision, as you know at 401 P3™ 728 you know or Nevada

Advanced Reporter — 133 Nevada Advanced Reporter at 62. The Property Plus

court said an HOA, I'm quoting, cannot simply reject payment — which they did
here — and release the lien — which they did here — only to turn around and

record another lien based upon the same unpaid assessments in order to
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safeguard the super priority status. So, we have controlling law that says you
cannot do what they tried to do in this case.

So, Your Honor, there was a valid tender. That means that under the
undisputed facts of this case, that my client is entitled to summary judgment. And
we did hear some argument, and | stress the word argument about the
reasonableness of the rejection; right? Counsel stood up and said — gave
basically his opinion about what people were thinking at that time and what other
HOA foreclosing agents were thinking at that time. There is no evidence of any of
that. There’s been no evidence presented in this case that Alessi was thinking
those things. What we have is a rejection made by Alessi before they ever even
got the tender. They told us that they wouldn’t accept it. So, | don’t know how you
could ever call that reasonable. They rejected it before they ever even got it. So,
again, Your Honor, we’re entitled to summary judgment on the basis of the
tender.

Now, we also provided a couple of other arguments that we believe
if Your Honor decides it on tender, you know you don’t need to go there, but its —

we think that certainly in this circumstance under both the Shadow Wood

decision and the later Saticoy Bay decision that talks about the equitable grounds
to set aside a sale, that we satisfy those here because here we know
undisputedly that 19 percent of the fair market value of this property was paid at

the time of the sale, 19 percent. And under Shadow Wood and the Restatement

that it adopts, that is determined to be grossly inadequate. They set a benchmark
of 20 percent and say anything less than that is grossly inadequate. Then in the
Saticoy Bay decision they said, look, the more inadequate the price is the less

evidence you have to present of any unfairness or oppression or fraud. And they
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said if you have a grossly inadequate sale price only slight evidence of
unfairness is necessary.

Well, here we have significant evidence of unfairness. We have a
tender that was rejected before it was even made. Then we have — once the
tender was made it was rejected again. Then they try to create a new lien to
circumvent the rejected tender. None of this is remotely fair and there’s no
reason for the bank to have ever shown up at the sale to do anything more to
protect its lien ‘cause they’'d already taken the steps that the SFR decision
suggested they take which is to satisfy the super priority portion of the lien, and
so of course it resulted in the unfair sale price. If the bank had any inclination that
there was any sale that could go forward that would still prime their lien and
extinguish their rights, they’d have been at the sale to protect their rights and
there would not have been a sale price for 19 percent of the fair market value of
the property, but they had already taken those step. And so, under the
circumstances of this case, both under Shadow Wood and the Saticoy Bay

decision, you have the slight evidence and | think very compelling and strong
evidence of both oppression and unfairness that resulted in the low sale price.
And so, --

THE COURT: It's often — I'm sorry. I'm sorry.

MR. GERRARD: Oh, | didn’t mean to —

THE COURT: Okay.

MR. GERRARD: Go ahead.

THE COURT: It's often argued that the fraud, oppression,
unfairness applies to the HOA and the new purchaser.

MR. GERRARD: Correct.
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THE COURT: And so do we — what evidence do we have that
between those two entities there was fraud, oppression and unfairness?

MR. GERRARD: Well, listen, when you say the new purchaser, --

THE COURT: Or SFR.

MR. GERRARD: -- you're talking about the investor?

THE COURT: Right.

MR. GERRARD: Shadow Wood — neither Shadow Wood nor Saticoy

Bay says that you have to take into consideration whether there was unfairness
to the purchaser. What you have to do is balance the equities which is a different
thing. You know we don’t have to show that there was unfairness to them. What
we have to do is show that the equities — when we look at the equities for the
bank that’s going to lose out on hundreds of thousands of dollars of money that it
actually lent as opposed to the equities in favor of the investor who paid a
nominal amount that was one-fifth of the value of the property in hopes that they
could derive a gigantic windfall, those are the equities that we’re talking about
balancing here. And yes, you have to balance the equities but it's not an
unfairness determination. In other words, we only have to show that there was
unfairness in the way that the HOA handled the sale. End of that discussion.
Then we have to balance the equites and that’s what | think Your Honor is talking
about and that’s what | think falls strongly in our client’s favor because they did
everything they were supposed to do. The biggest evidence of unfairness is the
fact that they rejected the full tender and then attempted to foreclose as if they
still had a super priority lien. You cannot do that. The law says that’s void. Our
Supreme Court has said that’s void. But yet, they did it. If that isn’t evidence of

unfairness, | don’t know what kind of evidence of unfairness you could ever have
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and it’s definitely more than slight. So, even if there wasn’t a tender that just —
that cut off all arguments in this case, | think that the sale still ought to be set
aside under equitable grounds.

And, Your Honor, | don’t think we need to really address any of the
other issues. We've already talked about the fact that they can’t have a BFP

status that trumps the tender. | butchered the name of the case that | was telling

you, the federal court case. It's 7912 Limbwood Court Trust versus Wells Fargo
Bank which was decided by Judge Gordon in 2015 and it’s cited in our moving
papers.

Your Honor, | think that that adequately addresses all the issues that
have been raised and I'll turn my time over —

THE COURT: Okay, thank you.

MR. GERRARD: -- to the next person.

THE COURT: Briefly, Counsel, anything else?

MS. WITTIG: Oh, wait. Your Honor, can | —

THE COURT: Sure. I'm sorry. Yes.

MS. WITTIG: -- | wasn’t — sorry. I’'m representing US Bank which
Nationstar is servicing for. | just want to add one more case to the Court’s
attention and this is another unpublished decision that was issued on July 20" of

2018 and it's the BAC Home Loans versus Aspinwall Court Trust case. And this

court confirms that the very basis on which Alessi refused to accept payment
before payment was ever made, that it would only accept payment of the entire
lien, was rejected by the Nevada Supreme Court. And this case, and I'm quoting
here, the investor that purchased — that’s in SFR’s position, it’s called Aspinwall
and I'm quoting here: Although Aspinwall contends that the HOA’s agent was
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justified in rejecting the tender because the agent believed BAC was required to
pay the entire lien amount, we are not persuaded that that is a justifiable basis in
light of the explanations contained in the letter sent by BAC’s agent setting forth
BAC'’s legal position. So, the court already found that requiring full payment is
not a justifiable rejection.

THE COURT: All right, thank you.

MR. MARTINEZ: I'll just address those — the two cases they cited
that were unpublished. Just — | think they had indicated that they didn’t include it
in their brief because those decisions came out after their briefing was complete
but that's actually incorrect. The final reply was filed on August 8". Those
decisions, as they both stated, came out on the 20" of July so they could have
included it in their briefing. | don’t think you can consider that considering the fact
it’s not in their briefing. It's also unpublished. Also, we don’t have any background
as to the specific facts and how they’re related to this case. It's just conclusory
stating these things apply in this circumstance.

Now, | think in the beginning of Mr. Gerrard’s argument he indicated
that the facts that were underlying the attempted payment were undisputed were
clearly not. It's exactly what | went through for 15 minutes about how | dispute all
the facts that relate to this purported tender. So, [indiscernible] | don’t think that’'s
necessarily accurate.

And what'’s important here is that we go back to the 16.1. And he
wants me to read the statute. I'll read the statute. 16.1(a)(1)(A) it requires that the
name, and I'll skip some of the other portions, the name of each individual likely
to have information discoverable under 26; that identifies a person, not a

30(b)(6), not a corporate designee. That is not efficient. That’s not supported by
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the statute. That’'s not what the statute calls for. Additionally, even if they’re going
to try and argue that, oh, well, we did a 30(b)(6) designee in the beginning and
then we learned later that Doug Miles was actually the person we wanted to
disclose. Okay, there’s an ongoing obligation to supplement your 16.1 disclosure
and if you fail to do it during the course of discovery you’ve now prejudiced SFR.
| can’t do discovery into that individual because you never identified him.

And under 16.1(e)(3)(B), it says the court shall appropriately
sanction. And one of the sanctions underneath that is specifically what I'm asking
for and that is to prohibit the use of that withess and any documentary evidence
that they are purporting to authenticate because now — because Doug Miles
cannot be used and his declaration cannot be used. The evidence from Miles
Bauer is no longer authenticated so it’s inadmissible. That's my argument. It's not
that we're going to argue that Doug Miles, even if he were in — isn’t the custodian
of — that’s not — | didn’t even get into that. In fact, it specifically talks about that in
our motion. I'm not going to get into that because that would be a waiver of our
argument that he can’t even testify, so I'm not going to get into that unless the
Court wants me to and that would be supplemental briefing. | don’t think it’s
necessary because on the face of 16.1 and under the obligated sanction that
comes with it, they’re failure to comply and name Mr. Miles specifically means
that that witness cannot be identified. He wouldn’t be able to be used at trial. He
can’t be used in a motion for summary judgment.

There was some discussion about the business records exception.
Now, | didn’t address the substance of whether or not the business records
exception would apply. In the context of the double hearsay | was referring to,

business records exception isn’t a trump card. You don’t just say, oh, thisis a
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business record. You don’t get to make any other evidentiary objections
regarding hearsay to this document — which — absolutely, that’'s why there’s
double hearsay. A specific example is with regard to that screen shot. Mr. Miles
didn’t enter anything in that screen shot. Those were entered by other
individuals. That could be a paralegal. It could be the handling attorney, but it
wasn’t Mr. Miles. And he cannot testify because he does not have personal
knowledge nor did he obtain it ‘cause that’s not in his declaration. He just testifies
this is the screen shot and then he makes a conclusory statement that what's in
there is actually true and that’s what they’re not trying to assert is the facts
therein are true. That falls directly under hearsay but there’s two layers. Even if
the business records exception were to apply because Mr. Miles is able to testify
and provide his authentication of the records, that gets you passed one layer but
that does not get you to the meat and that they — whatever’s in the Prolaw screen
shot is actually true. There’s nobody testifying to that. Mr. Miles can't testify to
that and there’s nobody else to testify to that so | think my — Counsel perverted
my argument essentially. He didn’t get to the point. My point was that there are
two layers. Business records exception if it is applicable only kills one of them so
you need to get both; still not admissible.

Then there was discussion about the abatement charges. The
abatement charges are right in the statute. This is the one that Miles Bauer
specifically excluded from their letter. They cut it right out. There’s not an ellipse,
There’s not a reference to the fact that it's not included in there. It is just not
included. It is intentionally left out because it is part of the super priority portion
undoubtedly. The SFR decision says it. Many other decisions after that indicate

that. The statute still indicates that. In fact, even if you were to look at the 2015
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amendments it’s still in there. It still has a super priority status. That is not
subject to a reasonable dispute. That’s right in the statute.

They talked about the Ferrell Street Trust case which is an

unpublished decision and they’re saying that do exactly what’s in there, Judge.
Unpublished decision from Nevada Supreme Court is identical to this case. You
can put the letters side by side but | can guarantee you the argument | am
making here about the letter being impermissibly conditional was not made in
that decision. That's why it's not addressed. But one of the important factors that

you actually can draw from the Ferrell Street Trust decision is that it has to be a

valid tender in order to get the effect that the bank is now asking you to do. And
because it's not valid based on my arguments about it being impermissibly

conditional as well as evidentiary pitfalls, Ferrell Street Trust doesn’t have any

impact on that ‘cause we’re not in valid tender land because its invalid.

There was a discussion about what the outcome should be should
you render the defense applicable — the tender defense applicable. And just so |
understand it correctly, and opposing counsel can get up here and correct it
when he gets up because of the relief they’re asking for, a little bit confusing
‘cause in every other case where they’ve had these letters prior to these
decisions recently, they’'ve argued that SFR should take subject to. Now they’re
arguing the sale is void. But the way he was arguing it was a little confusing to
me so I'll let him — | won’t put words in his mouth. He can clarify when he gets up.
But if he’s arguing the sale is void and no title passes to SFR but then there was
this commentary about, well, if they foreclosed on the sub-priority only the sale is
not void. We just — the super priority portion is void. No decision goes for that

proposition. | don’t know where that’s coming from, but maybe I'm
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misunderstanding and Mr. Gerrard can correct me, but if they’re arguing the sale
is void, then there’s no possible way that SFR can take subject. You don'’t get
both. Either the sale is a legal nullity and it reverts back to the homeowner and
the HOA's lien is reinstated and it goes back to before the foreclosure sale or it
doesn’t. You just can’t — you can’t do — you can’t have us take subject ‘cause
there was some insinuation that that was a possibility. That’s not a possibility
under the argument they just made about the sale being void if the tender was
sufficient to satisfy the super priority piece.

Additionally, there’s no evidence provided by the bank that the — that
Alessi & Koenig or the HOA specifically foreclosed on the sub-priority amount.
That’s just something that got said in the mix. It goes along with what | was
saying that now you're confusing me as to what remedy you’re actually asking
for, so | think there needs to be some clarification.

My final point is in regards to basically ignoring the decision in

Shadow Canyon. Shadow Canyon did not adopt the Restatement. There is not a

20 percent benchmark. It specifically said that and referred back to the Golden
decision and said if we wanted to overrule Golden, which has to do with fraud,
unfairness, and oppression, one factor, which impacts the price paid by the
purchaser, second factor, then they would have expressly done that but they
actually rejected the 20 percent Restatement approach — expressly, so | don’t
know where that argument came from. It is irrelevant what the specific price was
if you cannot prove that there is fraud, unfairness or oppression which actually
brought about the inadequacy of the price. Now that’s the question | think Your
Honor was actually asking was that if the price is low and you're claiming there is

a fraud — or there’s fraud, unfairness, or oppression factors, that actually has to
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have impacted what SFR paid. It can’t just be that we tried and we think it’s

unfair. The bank can’t just say that. That’s not the test. Shadow Canyon made it

abundantly clear that its price plus and if you're going to prove fraud, unfairness,
or oppression you actually need — it doesn’t matter that it's objectively fraud,
unfairness or oppression. In the context here they’re arguing unfairness in the
rejection of the tender. That unfairness would actually have to have impacted the
price paid by SFR. Well, | can tell you how that could have actually come into
play but didn’t. First, SFR has absolutely no knowledge of that. That’s abundantly
clear by the declaration of Mr. Hardin. No announcements were made at the
foreclosure sale. If there was an announcement made at the foreclosure sale,
arguably, and this didn’t happen here, but arguably if there was a rejection of a
tender or an attempt at payment or an acceptance of a payment and that were
made at the foreclosure sale, that would undoubtedly impact the price paid by the

investors. Then you could turn around and try and argue Shadow Canyon and

fraud, unfairness or oppression in the inadequacy of price. But that’s not what we
have here. We have a behind closed doors secret offer to pay that was never
disclosed to anyone that had anything to do with the purchase at the foreclosure

sale and that doesn’t satisfy Shadow Canyon. That'’s ignoring the critical second

factor that you have to prove that whatever objective thing you find that is fraud,
unfairness or oppression subjectively impacted the price paid at the foreclosure
sale and there’s absolutely no evidence of that. To the extent he gets up and
argues that it’s just going to be argument of counsel because there’s nothing in
the briefs on that.

Other than that, Your Honor, unless you have any specific

questions?
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THE COURT: No other questions. You get the last word, Counsel.

MR. GERRARD: Sure, Your Honor.

Look, Counsel had two chances to read NRS 16.1(a)(1)(A) to Your
Honor the correct way, the way it appears in the rule and both times he left out
the language that | told you is right there. It says the [indiscernible] to disclose
16(a)(1)(A) the name of any person that’s known. He left that out both times he
just recited the rule to you. We don’t have to at the beginning of a case name
every person that we're not aware of. And under Rule 26(e) which is the
supplemental disclosure rule, 26(e), we’re under a duty to supplement at
appropriate intervals our disclosures if we haven’t already disclosed that
information. When we produced the documents that have the names of the
people in them we — in our supplemental disclosures we’ve satisfied that
obligation. There’s just no way to get around that. | mean this is done every day
in thousands of cases across Nevada and there is case law on this if this was an
issue about whether you know producing documents later on that contain the
names during discovery is a supplementation and provides a disclosure, if that's
an issue at all we’re happy to brief it, but Your Honor’s already well aware that
that’s what happens all the time and that’s what the law permits both under Rule
16.1 and under Rule 26. And | just read to you the exact language of those rules.
| didn’t paraphrase and leave out some of the words to make my argument. So,
that is — that’s the first thing.

The second issue that he raises about the unfairness, look, | don't
even really think we have to go to the unfairness issue in — you know to
determine whether equitably the sale should be set aside because it was void.

But as it relates to unfairness, the bank already tendered so their assumption is
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that the only sale that could ever happen, if any sale’s going to happen, would
not affect their lien rights. So, is it reasonable to pay, you know, 20 percent of the
value of property if you’re buying subject to a deed of trust? Sure. That’s a
reasonable price to pay. Is it a reasonable price if you’re saying that you're
buying the property free and clear of the deed of trust? It's not. And as | pointed
out, the bank had no reason to do anything else because it had already tendered.
Now, with respect to this you know somehow failure to understand

the distinction that’s been made in the Ferrell Street Trust case about a void sale.

Look, the Supreme Court was very clear in saying that a valid tender satisfy — I'm

reading right from the language of Ferrell Street Trust on page 3: Thus, when a

valid tender satisfies the super priority portion of the HOA’s assessment lien, a
foreclosure sale for the entire lien results in a void sale as only part of the lien
remains in default. Now, Counsel said he didn’t really quite understand what |
was arguing. What I’'m arguing is very clearly stated in the case that | just cited.
Once the super priority portion of the lien has been satisfied, the HOA no longer
has authority to proceed with the sale on that portion of the lien. If they do, it’s
void. That’s what the law says. And if it's void, no title of any kind passed to SFR.
If the HOA attempted to foreclose on just the sub-priority portion of the lien which
had not been paid, then SFR would have received title to exactly what was sold;
the property subject to the deed of trust because that’s all they could have
foreclosed upon.

So, it doesn’t matter which way you use to get there. SFR — they
either have title subject to the deed of trust if that's what the HOA did, and in this
case the HOA didn’t say that that’s what they did, so we believe that the sale was

void because they said they foreclosed their entire lien. Remember, they rejected
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the tender and they foreclosed the entire lien. All you have to do is look at the
notice of sale which is in our motion at Exhibit P and you will see that they were
foreclosing the entirety of the lien, including the amounts that we had tendered to
— and satisfied so that means the sale is void. | was just pointing out to the Court
that there’s only one other alternative. | didn’t say that that’s the way that the
Court should go. | just said there is only one other alternative and in this case
that alternative really doesn’t exist because we see from the documents they
attempted to foreclose their entire lien, including the amounts that had been —
they had received tender on and had been satisfied.

So, Your Honor, | don’t think there’s really anything else to cover
unless Your Honor has any questions.

THE COURT: No. Thank you, Counsel.

Anything from US Bank, anything further?

MS. WITTIG: Just very quickly. | just want to point out the argument
on the double hearsay and the Doug Miles —

MR. MARTINEZ: Your Honor, | have to object. They filed a joinder.
They represent the same client essentially.

MR. GERRARD: She represents US Bank.

MR. MARTINEZ: They’re asserting their rights of Nationstar in this
case on US Bank.

THE COURT: No, I'm going to hear from her. Go ahead, Counsel.

MS. WITTIG: I'm counsel of record for Nationstar and US Bank just
for the record. But just the double hearsay, basically the position that the double
hearsay renders the affidavit based on their business records somehow void

swallows the rule. The business record is enacted for the specific purpose of not
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having to call every single person who input those records into the system. And if
that was the case, as Counsel is saying that Doug Miles doesn’t have personal
knowledge of the input, again, that swallows the entire business records
exception rule.

[Colloquy between Defense Counsel]

MS. WITTIG: Yeah, and that’s what we have -- | mean Mr. Alessi is
the custodian of records for Alessi & Koenig. | doubt that he was the one putting
all those business records into the system and there’s probably testimony in the
deposition that he did not do that.

THE COURT: All right. Thank you, Counsel. I’'m going to review
some of the more recent cases again before | issue a written decision. |
appreciate the very thorough briefing on this matter.

Thank you, Counsel.

MR. GERRARD: Thank you, Your Honor.

MR. MARTINEZ: Thank you, Your Honor.

[Hearing concludes at 9:40 a.m.]

* k k k k %

ATTEST: |do hereby certify that | have truly and correctly transcribed the
audio/video recording in the above-entitled case to the best of my ability.

va‘,d»k% Gf))-e. o ::,‘ (c._?
CYNTHIA GEORGILAS
Court Recorder/Transcriber/DC17
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SFR INVESTMENTS POOL 1, LLC, a Nevada
limited liability company,

Third-Party Counterclaimant/Cross-Claimant,

V8.

U.S. BANK, N.A.; NATIONSTAR
MORTGAGE, LLC, foreign limited liability
company; KRISTEN JORDAL, as Trustce for
the IBWNO REVOCABLE LIVING TRUST, a
Trust; STACY MOORE, an individual; and
MAGNOLIA GOTERA, an individual,

Counter-Defendants/Cross-Defendants.

This matter came before the Court on August 15, 2018 on SFR Investments Pool 1, LLC’s

(“SFR”) Motion for Summary Judgment, Nationstar Mortgage, LLC’s (“Nationstar”) Motion for |

Summary Judgment and U.S. Bank, N.A.’s (“U.S. Bank”) (collectively referred to as *“Bank™)
Joinder to Nationstar’s Motion for Summary Judgment. Jason G. Martinez, Esq. appcared on
behalf of SFR. Douglas D. Gerrard, Esq. appeared on behalf of Nationstar. Donna Wittig, Esq.
appeared on behalf of Nationstar and U.S. Bank.

Having reviewed and considered the full briefing and arguments of counsel, for the rcasons
statcd on the record and in the pleadings, and good cause appearing, this Court makes the following
findings of fact and conclusions of law.!

FINDINGS OF UNDISPUTED FACT

I In 1991, Nevada adopted the Uniform Common Interest Ownership Act as NRS
116, including NRS 116.3116(2).

2 On June 21, 2000, Shadow Mountain Ranch Communily Association (ihe
“Association”) perfected and gave notice of its lien by recording its Declaration of Covenants.
Conditions, and Restrictions (“CC&Rs”) in the Official Records of the Clark County Recorder in
Book Ne. 20000621 as Instrument No. 01735.

B, On November 21, 2005, a Grant, Bargain, Sale Deed was recorded in the Official

! Any findings of fact that are more appropriately conclusions of law shall be so deemed. Any conclusions

of law that are morc appropriately findings of fact shalt be so decmed.
-
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Records of the Clark County Recorder as Instrument No. 20051121-0005566, transferring real
property located at 5327 Marsh Butte Street, Las Vegas, Nevada 89148; Parcel No. 163-30-312-
007 (the “Property”) to Magnolia Gotera (“Gotera™).

4. On November 21, 2005, a Deed of Trust listing Countrywide Home Loans, Inc.
(“Countrywide” or “Lender”) as lender, with Mortgage Electronic Registration Systems, Inc.
(*MERS”) as beneficiary, was recorded in the Official Records of the Clark County Recorder as
Instrument No. 20051121-0005567 (“DOT™).

5 The DOT contained a Planned Unit Development Rider that allowed the Lender to
pay the Golera association assessments and add that amount to the Gotera debt o Lender.

0. The DOT also included language that allowed the lender to “do and pay for
whatever is rcasonable or appropriate to protect [its] intercst in the Properly ... {including]
but...not limited to: (a) paying any sums secured by a lien which has priority over [the DOTT; (b)
appearing in court; and (c) paying reasonable attorney’s fees to protect its interest.”

7. On May 27, 2011, a Grant Deed transferring the Property to JBWNO Revocable
Living Trust was recorded in the Official Records of the Clark County Recorder as Instrument
No. 201105270004010.

8. On May 27, 2011, a Grant Deed transferring the Property to Stacy Moore
(“Moore”) was recorded in the Official Records of the Clark County Recorder as Instrument No.
201105270004011.

o, On November 2, 2011, an Assignment of Deed of Trust purportedly transferring
the DOT from MERS to U.S. Bank was recorded in the Official Records of the Clark County
Recerder as Instrument No, 2011110200007 54,

10. On September 11, 2012, the Association, through its agent, Alessi & Koenig, LIC
(“Alessi”}, recorded a Notice of Delinquent Assessment Lien (“NODA”) against the Property in
the Official Records of the Clark County Recorder as Instrument No. 201209110002023.

L1, Pursuant to NRS 116.31102(1)(a), the NODA statcs the cumulative amount of
assessments and other sums due, describes the unit which the lien is imposed, and names the

record owner of the unit.
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12.  Pursuant to NRS 116.31162(1)(a), the NODA was mailed to Moore.

13.  Pursuant to NRS 116.31162(b), after more than 30 days elapsed from the date of
mailing the NODA, on July 5, 2013, the Association recorded its Notice of Default in the Official
Records of the Clark County Recorder as Instrument No. 201307050000950 (“NOD”). The NOD
contains the same information as the NODA, and-describeg the deficiency, states the name and
address of the person authorized to enforce the lien, and contains in 14-point bold type:
WARNING! IF YOU FAIL TO PAY THE AMOUNT SPECIFIED IN THIS NOTICE, YOU
COULD LOSE YOUR HOME, EVEN IF THE AMOUNT IS IN DISPUTE!

14, U.S. Bank admits it received the NOD.

15.  The Bank proffered a letter dated September 2, 2010, executed by Rock K. Jung,
Esq. of the law firm of Miles, Bauer, Bergstrom & Winters (*Miles Bauer”) and addressed to the
Association and Alessi and the Bank proffered a letter dated September 28, 2010, enclosing a
check for $207.00, also addressed to the Association and Alessi. The Bank sought to authenticate
thesc records through the affidavit of Doug Miles. However, the Court finds that because Doug
Miles was never disclosed and his affidavit contains defects as alleged by SFR, these records are
inadmissible. Thercfore, Nationstar/U.S. Bank failed to provide admissible evidence to cstablish
delivery of the check, or admissible evidence that the check was rejected without explanation.

16.  On October 1, 2013, an Assignment of Deed of Trust purportedly transferring the
DOT from Bank of America, N.A. to Nationstar was recorded in the Official Records of the Clark
County Recorder as Instrument No. 201310010002401,

I Pursuant to NRS 116.311635, afier expiration of 90 days, on December 10, 2013,
the Association recorded a Notice of Trustee’s Sale in the Official Records of the Clark County
Recorder as Instrument No. 201307150002689 (“Notice of Sale”). Pursuant to NRS
116.311635(3), the Notice of Sale contains the amount necessary to satisfy the licn and contains
t4-bold type: WARNING! A SALE OF YOUR PROPERTY IS IMMINENT! UNLESS YOU
PAY THE AMOUNT SPECIFIED IN THIS NOTICE BEFQORE THE SALE DATE, YOU
COULD LOSE YOUR HOME, EVEN IF THE AMOUNT IS IN DISPUTE. YOU MUST ACT
BEFORE THE SALE DATE. IF YOU HAVE ANY QUESTIONS, PLEASE CALL ALESSI &

-4 -
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KOENIG AT 702-222-4033. IF YOU NEED ASSISTANCE, PLEASE CALL THE
FORECLOSURE SECTION OF THE OMBUDSMAN’S OFFICE, NEVADA REAL ESTATE
DIVISION, AT 1-877-829-9907 IMMEDIATELY.

18.  Pursuant to NRS 116.311635, the Notice of Sale was posted on the Property in a
conspicuous place. The Notice of Salc was posted at three public places within Clark County for
20 consecutive days. The Notice of Sale was published in the Nevada Legal News for three
consecutive wecks.

19, The Notice of Sale was mailed 1o all requisite parties, and others, including, but
not limited to, U.S. Bank, Bank of America, Nationstar, MERS, Moore and the Ombudsman,

20.  On January 8, 2014, Alessi held a public non-judicial foreclosure auction for the
Properly and SFR placed the highest cash bid of $59,000.00. As the Notice of Sale references the
NODA, the Association’s lien included asscssments pursuant to NRS 116.3116. and, therefore,
included amounts that constituted the super-priority portion of the lien,

21.  The Association sale met ail the requircments of NRS 116.31164.

22.  There were multiple bidders in attendance at the sale.

2% Pursuant 1o NRS 116.31164(3)(a), after SFR paid thc money to Alessi, Alessi
made, executed, and delivered a deed to SFR, which vested title in SFR.

24, The Trustec’s Deed Upon Sale was recorded in the Official Records of the Clark
County Recorder as Instrument No. 201401130001460 (“Forcclosure Deed”).

25, As recited in the Foreclosure Decd, “[a]ll requirements of law regarding the
mailing of copies of notices and the posting and publication of the copies of the Notice of Sale
have been complied with.”

26.  Prior to the Association sale, no rclease of the super-priority portion of the lien
was recorded against the Property.

L. Prior to the Association sale, no lis pendens was recorded against the Property.

28.  SFR’s agent, Christopher Hardin, stated m his declaration that SFR had no reason
to doubt the recitals in the Foreclosure Deed that all noticing requirements were satisfied in

compliance with NRS 116 ef seq. The recitals regarding default and noticing have been supported
-5-
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by evidence of mailings and remain undisputed.

29.  Mr. Hardin declared that neither he nor SFR had any relationship with the
Association besides owning property within the community. There was no evidence presented to
the draw this assertion into question.

30. Mr. Hardin declared that neither he nor SFR had any relationship with A&K, the
Association’s agent, beyond attending auctions, bidding, and occasionally purchasing properties
at publicly-held auctions. There was no cvidence presented to draw this assertion into question.

31.  Default against Stacy Moore was entered on June 27, 2018.

32. Default against Magnolia Gotera was entered June 27, 2018,

CONCLUSIONS OF LAW

A. Summary judgment is appropriate “when the plcadings and other evidence on file
demonstrate that no ‘genuine issue as to any material fact [remains] and that the moving party is
entitled to a judgment as a matter of law.”” Wood v. Safevway, 121 Nev. 724, 729, 121 P.3d 1026,
1029 (2005). Additionally, “[t]he purpose of summary judgment ‘is to avoid a needless trial when
an appropriate showing is made in advance that there is no genuine issuc of fact to be tried, and
the movant is enfitled to judgment as a matter of law.”” McDonald v. D.P. Alexander & Las Vegas
Boulevard, LLC, 121 Nev. §12, 815, 123 P.3d 748, 750 (2005) quoting Coray v. Hom, 80 Nev.
39, 40-41, 389 P.2d 76, 77 (1964). Morcover, the non-moving party “must, by affidavit or
otherwise, set forth specific facts demonstrating the existence of a genuince issue for trial or have
summary judgment entered against {it].” Wood, 121 Nev. at 732, 121 P.3d at 1031. The non-
moving party “is not entitled to build a case on the gossamer threads of whimsy, speculation, and
conjecture.” Jd. Rather, the non-moving parly must demonstrate specific facts as opposed w0
gencral allegations and conclusions,  LaMantia v. Redisi, 118 Nev. 27, 29, 38 P.3d 877, 879
(2002): Wavment v. Holmes, 112 Nev. 232, 237, 912 P.2d 816, 819 (1996). Though inferences
are to be drawn in favor of the non-moving party, an opponent to sununary judgment, must show
that 1t can produce evidence at trial to support its claim or defense. Van Cleave v. Kietz-Mill Minit
Mart, 97 Nev. 414, 417, 633 P.2d 1220, 1222 (1981).

B. While the moving party gencrally bears the burden of proving therc is no genuine

iy~
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issue of material fact, in this case, there are a number of presumptions that this Court must

consider in deciding the issues, including:

1. Recorded title is presumed valid. See Breliant v. Preferred Equities Corp.,
112 Nev. 663, 670, 918 P.2d 314, 319 (1996)(“[T]here is a presumption in favor of the
record titleholder,”)

i Foreclosure sales and the resulting deeds are presumed valid. NRS
47.250(16)-(18) (stating that there arc dispulable presumptions “[1]hat the law has been

1 Ld

obeyed[,]” “[(Jhat a trustee or other person, whose duty it was to convey real property to
a particular person, has actually conveyed to that person, when such presumption is
necessary to perfect the title of such person or a successor in interest[,]” “[t]hat private
transactions have been fair and regular(,}” and “[t]hat the ordinary course of business has
been followed.”).

2 A foreclosure deed issued pursuant to NRS 116.31164 that “recit[es]
compliance with notice provisions of NRS 116.31162 through NRS 116.31168 “is
conclusive™ as to the recitals “against the unit’s former owner, his or her heirs and assigns
and all other persons™ unless a parly like Nationstar can establish that it is entitled to
equitable relief from a defective sale. Shadow Wood HOA v. N.Y. Cmty. Bancorp, 132
Nev. Adv. Op. 5, 1105 (2016); SFR Investmients Pool I, LLC v. U.S. Bank, N.A., 130 Nev.
Adv. Op. 75,334 P.3d 408, 411-412 (2014) (citing NRS 116.31166(2)).

4. That “[i]f the trustee's deed recites that all statutory notice requirements
and procedures required by law for the conduct of the foreclosure have been satisfied, a
rebuttable presumption arises that the sale has been conducted regutaily and properly; this
presumption is conelusive as 1o @ bonz fide purchaser.” Moelier v. Licn, 30 Cal. App. 4th
822, 831-32, 30 Cal. Rptr. 777, 783 (1994)(emphasis added); sce also 4 Miller & Starr,
Cal. Real Estate (3d ed. 2000) Deeds of T'rust and Mortgages § 10:211, pp. 647-652; 2
Bernhardt, Cal. Mortgage and Deed of Trust Practice (Cont.Ed.Bar 2d ¢d. 1990) § 7:59,
pp. 476-477).

c. These presumptions “not only fix[] the burden of going forward with evidence, but

-5
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it also shifts the burden of proof.” Yeager v. Harrah's Club, Inc., 111 Nev. 830, 835, 897 P.2d
1093, 1095 (1995)(citing Vancheri v. GNLV Corp., 105 Nev. 417,421,777 P.2d 366, 368 (1989)).
“These presumptions impose on the party against whom it is directed the burden of proving that
the nonexistence of the presumed fact is more probable than its existence.” Jd. at 842 (citing NRS
47.180).

D. Thus, Bank bore the burden of proving it was more probable than not that the
Association sale and the resulting Foreclosure Deed were invalid. This burden has been confirme
in the recent case of Nutionstar Mortgage, LLC v. Saticay Bay Series 2227 Shadow Canyon, 133
Nev. . ,405P.3d 641, 646 (2017) (.. Nationstar has the burden to show that that the sale
should be sct aside in light of Saticoy Bay’s status as the record title holder[.)” (citing Breliant,
112 Nev. at 669, 918 P.2d al 318; NRS 47.250(16); NRS 116.31166(10-(2); and Shadow Wood
Homeowners Ass'n, Inc. v, New York Community Bankcorp, fnc., 132 Nev. |, | 366 P.3d
1105, 1111 (noting that NRS 107.030(8) provided the language in NRS 116.31166)).

E, Bank failed to meet its burden of proving it was more probable than not that the
Association sale and the resulting Foreclosure Deed were invalid.

F. Pursuant to SFR, NRS 116.3116(2) gives associations a true super-priority lien,
the non-judicial foreclosure of which extinguishes a first deed of trust. SFR, 334 P.3d at 419.

G. A properly conducted foreclosure sale conducted pursuant to NRS 116.31162-
NRS 116.31168, like all foreclosure sales, extinguishes the title owner’s interest in real property
und all junior liens and encumbrances, including deeds of trust.

H- The Association foreclosure sale vested title in SFR “without equity or right of
redemption.” SFR, 334 P.3d at 412 (eiting NRS 116.31166(3)),

I These sales vest the purchaser with absolute title. /n re Grant, 303 B.R. 205, 209
(Bankr. D. Nev, 2003).

Ahe. BN

J: Ifthe sale is properly, lawfully and fairly carried out, #keBank] cannot unilaterally
create a right of redemption in [itsel]. Golden v. Tomiyasu, 79 Nev. 503, 518 (1963).

K. Here, the sale was a non-judicial foreclosure sale conducted pursuant to NRS

116.31166(2). The COURT FINDS the sale vested in SFR title withoutl equity or right of

-8-
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redemption and title must be quieted in favor of SFR.

L. Shadow Wood holds that the deed recitals are conclusive, unless a party like the

Bank can establish that it is entitled to equitable relief from a defective sale. Shadow Wood HOA
Nohonstar

v. N Y. Cmty. Bancorp., 132 Nev. Adv. Op. 5, 1105 (2016). Here, the-Bank has not cstablished

that this was a defective sale. As the purchaser at the Association foreclosure sale, SFR need only

show the Trustee s Deed Upon Sale to be entitled to quiet title free and clear of the deed of trust

since there was no defective sale. The COURT FINDS the deed recitals are conclusive.

M. The Bank is not entitled (o equitable reliel. The Nevada Supreme Court stated that
when a BFP has no notice of a pre-sale dispule, such as an attempied tender, equity cannot be
granted to the tendering party, who could defeat any BFP status by giving notice of an attempt to
pay. Equitable relief cannot be granted to a party who ignored carlier remedics and allowed a BFP
to purchase the property, when the relief would be to the detriment to the BFP. Here, the Bank
failed to adequately protect its interest. It failed to try for earlier remedies and allowed a BFP to
purchase the property. The COURT FINDS cquitable relief is no longer available to the Bank.

N. The Foreclosure Deed and Sale arc Presumed Valid. SFR contends that the Bank
cannot overcome the presumptions that (1) the Association and its agent obeyed the law, (2) the
property was conveyed to SFR, (3) the Association foreclosure sale was fair and regular, and
conducted in the ordinary coursc of business. The COURT FINDS the DOT was extinguished by
the Association foreclosure sale and since the property was conveyed to SFR, SFR is entitled to
summary judgment on its claim for quiet title and permanent injunction. The Bank has not
overcome the conclusive presumption that the foreclosure sale and resulting deed are valid, and
SFI can rely on the conclusive recitals in the Toreclosure decd.

O. To prevail on a claim for unjust enrichiment, U.S. Bank musi show that it conferred
a benefit on SFR, that SFR appreciated such benefit, and there was aceeptance and retention by
[SFR] of such benefit under circumstances such that it would be incquitable for [SFR] to retain
the benefit without payment of the value thercof. Unionamerica Mig. v. McDonald, 97 Nev. 210
212 (1981). Under NRCP 16.1(a)(1}(C), a party is required to produce, without awaiting a

discovery request . . . [a] computation of any category of damages claimed. U.S. Bank contends

o G
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that SFR has benefited from U.S. Bank’s payment of taxes, insurance, and homeowner s

association assessments since the time of the HOA sale. However, U.S. Bank has not proven this

to be true nor produced evidence that any such payments were made. Further, U.S. Bank has never

disclosed any special damages under NRCP 16.1 on this issue. There being no evidence that U.S.

Bank paid any monics toward the property or that SFR benefiled from these payments, therefore,

the COURT FINDS U.S. Bank’s claim for unjust enrichment fails as a matter of law.
Nahmnsiow~

P +helBank contends a proper tender was madce on 9/2/10 for the amount of $207.00
which represented the statutory super-priority amount of the HOA s lien at $23.00 per month for
months, thereby discharging the super priority lien in dispute. The Nevada Supreme Court held
in Horizons at Seven lills v. Tkon Holdings, 132 Nev, Adv. Op 35, 373 P.3d 66 (2016) that the
superpriority lien granted by NRS 116.3116(2) does not include an amount for collection fees and
foreclosure costs incurred; rather it is limited to an amount equal to the common expense
assessments due during the nine months before foreclosure. While this Court acknowledges that
in Horizons ar Seven Hills v. fkon, the association in question did not foreclose, the Nevada
Supreme Court’s in depth review of fegislative history and statutory inierpretation indicates the
superpriority portion in question does not include fees and costs. fd. at 70. Therefore, the COURT
FINDS said tender of $207.00 was the proper amount of the superpriority lien, as it was nine
months of asscssments under NRS 116.3116(2).

Q. The question then hinges on whether this tender precludes SFR from taking said
property free and clear of the DOT, or whether SFR takes said property subject to the DOT. The
Court looks to whether refusal of the tender was grounded on an honest belief that the tender was
sulficient, See, 59 C.1.8. Mortgages 582 (2016); Bank of Am., N.4. v. Rugged Oaks Ivestments,
LLC, 68504, 2016 WL 5219841, at *1 (Nev. Sept. 16, 2016)( 1t has been held.... that a good and
sufficient tender on the day when payment is due will relieve the property from the lien of the
mortgage, except where the refusal ;oi' payment] was... grounded on an honest belicf that the

NofavStay'!
tender was insufficient. ). 44w Banles tender of the post due assessments in the amount of $207.00
occutred on 9/2/10, which was rejected by the HOA Trustee. However, SFR did not have

Nahonstar

knowledge of this tender, either by inquiry notice or constructive notice. The-Bask has failed to

-10-
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set forth sufficient information that proper notice of the tender was provided, such that individuals

or entities would be put on notice of the same. The Association rejected the payment in good faith.

Na

Jhe Bank failed to record its performance so as to protect itself from third-party purchasers as
required by NV law. David Alessi testified that Alessi & Koenig did not receive the letter with
the check. If Alessi & Koenig never received the purported tender there was nothing to reject. All
the Bank has is a copy of the purported check and a screenshot, neither of which are properly
admissible. Further, Doug Miles was not disclosed and has defects in his affidavit. The Bank is
lacking admissible evidence o establish the delivery of the check, or admissible evidence that the
check was rejected without explanation. Thus, SFR was a bona fide purchaser (“BFP”). A
subsequent purchaser is bona fide purchaser under common-law principles if it takes the property
for a valuable consideration and without notice of the prior equily, and without notice of facts
which upon diligent inquiry would be indicated and from which notice would be imputed to him,
if he failed to make such inquiry. Bailey v. Butner, 64 Nev. 1, 19, 176 P.2d 226, 234 (1947)
(emphasis omitied); see also Moore v. De Bernardi, 47 Nev. 33, 54, 220 P. 544, 547 (1923) (The
decisions are uniform that the bona fide purchaser of a legal litle is not affected by any latent
equily founded either on a trust, [e]ncumbrance, or otherwise, of which he has no notice, actual
or constructive.). The Nevada Supreme Court has further held, that [wlherc the complaining party
has access to all the facts surrounding the questioned transaction and merely makes a mistake as
to the legal consequences of his act, equity should normally not interfere, especially where the
rights of third parties might be prejudiced thereby. Shadow Wood, 366 P.3d at 1116 (quoting
Nussbaumer v. Sup. Ct. in & for Yuma Cry., 107 Ariz. 504, 489 P.2d 843, 846 (1971)). In Shadow
Wood, the Nevada Supreme Court held that [clonsideration of harm to potentially innocent thivd
partics is especially pertinent where {the lender] did not use the legal remedics available (o il to
prevent the property from being sold to a third party, such as by secking a temporary restraining
order and preliminary injunction and filing a lis pendens on the property. Shadow Wood, 366 P.3d
at 1114 fu. 7. Hcrc,‘\lﬂ(:e-&mk was 1 the position to take any number of simple steps to avoid a
BFP issue and simply failed to take such action. The Bank has failed to offer any evidence to

refute that SFR had no knowledge of a prior equity and paid valuable consideration. Lastly, in the

- 1] i
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Hardin declaration, SFR provided evidence of being a BFP The COURT FINDS Nationstar failed
to protect its interest in said property, and SFR is a BFP,
odhon St
The-Bank contends the sales price at the HOA foreclosure sale was grossly
inadequate and was commercially unreasonable, To set aside an association foreclosurc sale on a
theory of commercial unreasonableness there must be a showing of grossly inadequate price, plus,
fraud, unfaimess, or oppression. Shadow Wood HOA v. N.Y. Cmty. Bancorp., 132 Nev. Adv. Op.
5,366 P.3d 1105, 1112 (2016) (citing Long v. Towne, 98 Nev. 11, 13, 639, P.2d 528, 530 (1982));
See also Centeno v, JP Morgan Chase Bank, N.A., 67365, 2016 WL 1122449, at *1 (Nev. Mar.
18, 2016)(unpublished Order Vacating and Remanding)(Holding a low sales price is nol a basis
for voiding a forcclosure sale absent fraud, unfaimess, oppression...); See also Golden v.
Tomiyasu, 79 Nev. 503, 514, 387 P.2d 989, 995 (1963) (stating that, while a power-of-sale
foreclosure may not be set aside for mere inadequacy of price, it may be if the price is grossly
inadequate and there is in addition proof of some clement of fraud, unfairness, or oppression
(internal quotation omitted))). The Supreme Court of Nevada recently clarified that in Nevada,
courts refain the power to grant equitable relief from a defective [association] foreclosure sale
when appropriate .... Shadow Wood Homeowners Ass'n, Inc. v. New York Cmity. Bancorp, Inc.,
366 P.3d 1105, 1110 (Nev.2016) (en banc). {D]emonstrating that an association sold a property
at its foreclosure sale for an inadequate price is not cnough to sct aside a foreclosure sale; there
musi also be a showing of fraud, unfairness, or oppression. 1d. (citing Long, 98 Nev. 11, 639 P.2d
530). In considering whether equity supports sctting aside the sale in question, the Court is to
consider any other factor bearing on the cquities, including actions or inactions of both parties
seeking to sct aside the sale and the impact on a hona fide purchaser for valuc. /. at 1114 (finding
Nohonstor
courts must consider the entirety of the circumstances that bear upon the cquities), Here. theBank
contends that the sale should be set aside under equitable principles because the sale of the
Propertly for less than 20% of its fair market value is grossly inadequate. The Court, however,
does not find this argument to be persuasive. The analysis {or finding fraud, unfairness, or
oppression applics to the seller (HOA) and purchaser, not whatever mistake may have occurred

by the HOA in rejecting tender or accepling payments from the Borrower., See Golden v.

.
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Tomiyasu, 79 Nev. 503, 513, 387 P.2d 989, 994 (reviewing fraud and collusion between the
foreclosing trustee and bidders, not fraud, unfaimess, or oppression in the underlying trustee s
substantive actions). See also Centeno v. JP Morgan Chase Bank, N.A., 67365, 2016 WL
1122449, at *1 (Nev. Mar. 18, 2016)(unpublished Order Vacating and Remanding)(Holding a
low sales price is not a basis for voiding a foreclosurc sale absent fraud, unfairness, oppression...).
Because the Bank failed to set forth material issues of fact demonstrating some fraud, unfairness,
or oppression with the actual sale to demonstrate commercial unreasonableness, the COURT
FINDS the sale in question was commercially reasonable.

S, On 8/31/15, Nationstar recorded a lis pendens against the property. NRS 14.015
sets forlth the requircments for maintaining a lis pendens on a property. Here, when Nationstar
recorded the lis pendens, it did not have a pending action that was for (1) foreclosure or (2) that
affected title or possession of the property and still has no pending claims against SFR today. The
NRCP30(b)(6) deposition of U.S. Bank and Nationstar, concedes that Nationstar only services
the loan and that it does not have an interest in the promissory note or deed of trust. Because
Nationstar lacked any basis to record the lis pendens against the property in the first place and
still lacks basis to maintain it, SFR is entitled to a judgment from this Court on its slander of title
claim against Nationstar and that the lis penc.lcns be expunged. :

T Pursuant fo NRS 116.31166(2), when SFR made the highest bid and purchased the
property at the Association sale, it obtained the title of the unit’s owner without equity or right of
redeniption. Thus, any interest Moore and/or Golera could claim in the property was extinguished.
On 6/27/18 dcfault was entered against Moore and Gotera for failing to answer SFR s complaint.

U. As a result of the Association’s non-judicial foreclosure scle, the DOT was
cxtinguished. As such, SFR is entitled to sumunary judgment on its ciaim for quiet title and a
permanent isjunction.

V. Any attempl to [oreclose on the DOT by the Bank would be invahd as the DOT
was extinguished by the Association salc.

W, Any assignment, sale, or transfer of the DOT by the Bank has no legal cffecl

because the DOT was extinguished by the Association sale.
=] <
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X. Any attempt to take or maintain possession of the Property by the Bank would be

invalid because its interest in the Property, if any, was extinguished by the Association sale.
ORDER

IT IS ORDERED, ADJUDGED, AND DECREED that SFR’s Motion for Summary
Judgment is GRANTED.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that Nationstar’s
Motion {or Summary Judgment is DENIED.

ITIS FURTHER ORDERED, ADJUDGED, ANDP DECRELD that U.S. Bank’s Joinder
o Nationstar’s Motion for Summary Judgment is DENIED.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that the Association’s
non-judictal foreclosure sale relating to real property located at 5327 Marsh Butie Street, Las
Vegas, Nevada 89148; Parcel No. 163-30-312-007 extinguished the DOT recorded against the
Property in the Official Records of the Clark County Recorder as Instrument No. 20051121-
0005567.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that Nationstar has no
further right, title, or interest in real property located at 5327 Marsh Bulle Street, Las Vegas,
Nevada 89148; Parcel No. 163-30-312-007, and is hereby permancntly enjoined from taking any
further action to cloud SFR’s title to the Property or enforce the now extinguished DOT, including
but not limited to initiating, or continuing to initiate, foreclosure proceedings and from selling or
transferring the Property.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that U.S. Bank has no
further right, tifle. or mterest in real propedy located at 5327 Marsh Butte Street. Las Vegas,
Nevada 89148; Parcel No. 163-30-312-007, and is hereby permanently enjoined from taking any
further action to cloud SFR’s title to the Property or enforce the now extinguished DOT. including
but nat limted to mitiating, or continuing to initiate, foreclosure procecedings and from selling or

transferning the Property.
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IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that title to real property
located at 5327 Marsh Butte Street, Las Vegas, Nevada 89148; Parcel No. 163-30-312-007 is
hereby quieted in favor of SFR.

IT IS FURTHER ORDERED, ADJUDED, AND DECREED that JUDGMENT be
entered in favor of SFR pursuant to this ORDER.

IT IS SO ORDERED.

DATED thigg~ day of ﬂﬁ/ , 2018.

JPr 77

DISTRICT COURT JUDGE

am
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