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OBJECTIONS TO EVIDENCE – NATIONAL UNION’S CASE NO. A-17-758902-C
MOTION TO DISMISS

1

2

3

4

5

6

7
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9

10

11

12

13

14

15

16
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18

19

20

21
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24
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27

28

OBJ
RAMIRO MORALES [Bar No.: 007101]
E-mail: rmorales@mfrlegal.com
WILLIAM C. REEVES [Bar No.: 008235]
E-mail: wreeves@mfrlegal.com
MARC J. DEREWETZKY [Bar No.: 006619]
E-mail: mderewetzky@mfrlegal.com
MORALES, FIERRO & REEVES
600 South Tonopah Drive, Suite 300
Las Vegas, Nevada 89106
Telephone: (702) 699-7822
Facsimile: (702) 699-9455

Attorneys for Plaintiff ST. PAUL FIRE &
MARINE INSURANCE COMPANY

DISTRICT COURT

CLARK COUNTY, NEVADA

ST. PAUL FIRE & MARINE INSURANCE
COMPANY,

Plaintiff,

vs.

ASPEN SPECIALTY INSURANCE
COMPANY; NATIONAL UNION FIRE
INSURANCE COMPANY OF
PITTSBURGH, PA.; ROOF DECK
ENTERTAINMENT, LLC, d/b/a MARQUEE
NIGHTCLUB; and DOES 1 through 25,
inclusive,

Defendants.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

CASE NO.: A-17-758902-C
DEPT.: XXVI

ST. PAUL’S OBJECTIONS TO EVIDENCE
OFFERED BY NATIONAL UNION IN
SUPPORT OF MOTION TO DISMISS

Hearing Date: February 13, 2018
Hearing Time: 9:30 AM

Case Number: A-17-758902-C

Electronically Filed
1/26/2018 4:41 PM
Steven D. Grierson
CLERK OF THE COURT
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Plaintiff ST. PAUL FIRE & MARINE INSURANCE COMPANY (“St. Paul”) hereby

objects to the following evidence proffered by defendant NATIONAL UNION FIRE

INSURANCE COMPANY OF PITTSBURGH, PA (“National Union”) in support of National

Union’s Motion to Dismiss St. Paul’s Complaint:

Evidence: National Union policy no. BE25414413, Exhibit A to Declaration of

Declaration of Michael F. Muscarella in Support of National Union Fire Insurance Company of

Pittsburgh, PA’s Motion to Dismiss.

Objection: The document is not properly authenticated.

Only someone with “personal” knowledge of the genuineness of a document may

authenticate the document for evidentiary purposes. See NRS 52.025.

In support of its Motion to Dismiss, National Union relies on the Declaration of Michael F.

Muscarella to authenticate the document attached thereto as a true and correct copy of the subject

National Union policy. Mr. Muscarella declares that he is the Vice President of Excess Specialty

Claims at AIG Property Casualty, a “related entity” to National Union. While Mr. Muscarella

states that he is authorized to make the declaration on behalf of National Union, he does not state

that he has personal knowledge of the matters to which he avers. He also provides no facts from

which one can infer personal knowledge; he fails to explain how AIG Property Casualty is

“related to” National Union. In fact, the document attached to Mr. Muscarella’s declaration

includes a page titled “Policy Certification” where a manager of Risk Specialist Companies

Insurance Agency, Inc., Richard C. Perkins, “certifies” that the policy is true and correct. The fact

that the Declaration and the Policy Certification come from two different individuals, employed by

two different entities, neither of which is National Union, highlights the declarant’s failure to

provide the necessary facts supporting his personal knowledge that the document being averred to

is a true and correct copy of what it purports to be, National Union’s subject policy.

/ / /

/ / /

/ / /
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The National Union policy, therefore, has not been properly authenticated and is not

evidence properly before the Court on National Union’s Motion to Dismiss.

Dated: January 26, 2018 MORALES FIERRO & REEVES

By: /s/ Ramiro Morales
Ramiro Morales [Bar No.: 007101]
William Reeves [Bar No.: 008235]
Marc Derewetzky [Bar No.: 006619]
600 So. Tonopah Dr., Suite 300
Las Vegas, NV 89106
Attorney for Plaintiff ST. PAUL FIRE
& MARINE INSURANCE COMPANY
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CLARK COUNTY, NEVADA
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COMPANY,

Plaintiff,

vs.
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COMPANY; NATIONAL UNION FIRE
INSURANCE COMPANY OF
PITTSBURGH, PA.; ROOF DECK
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Defendants.
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)
)
)
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)
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)
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)

CASE NO.: A-17-758902-C
DEPT.: XXVI

ST. PAUL’S OBJECTIONS TO EVIDENCE
OFFERED BY MARQUEE IN SUPPORT
OF MOTION TO DISMISS

Hearing Date: February 13, 2018
Hearing Time: 9:30 AM

Plaintiff ST. PAUL FIRE & MARINE INSURANCE COMPANY (“St. Paul”) hereby

objects to the following evidence proffered by defendant ROOF DECK ENTERTAINMENT,

LLC, d/b/a MARQUEE NIGHTCLUB (“Marquee”) in support of Marquee’s Motion to Dismiss

St. Paul’s Complaint:

Evidence: Night Club Management Agreement, Exhibit A to Marquee’s Appendix of

Exhibits.

Objection: The document is not properly authenticated.
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Only someone with “personal” knowledge of the genuineness of a document may

authenticate the document for evidentiary purposes. See NRS 52.025. It is not sufficient that the

declarant states he has personal knowledge; he must specify the source of his knowledge. See,

e.g., Medina v. Multaler, 547 F.Supp.2d 1099 (C.D.Cal. 2007); Navedo v. Nalco Chemical, Inc.,

848 F.Supp.2d 1146 (D.Puerto Rico 2012).

Marquee purports to authenticate the Night Club Management Agreement by way of the

Declaration of Bill Bonbrest. In his declaration, Bonbrest avers that he works for a “related

entity” to Marquee. He does not indicate the nature of the relationship or that he has any

involvement with Marquee whatsoever, much less any relationship to the Night Club Management

Agreement. He further asserts that his declaration is based on “my personal knowledge of the

facts and matters stated herein,” but does not indicate how he acquired such knowledge. The

nature and extent of his “personal knowledge” is not readily apparent from the face of the

declaration. Although the Court is permitted to draw reasonable inferences, there is nothing in the

Declaration from which to infer personal knowledge.

If all one needs to do to authenticate a document is to swear he has personal knowledge,

then literally anyone could do it. But the law requires more. It requires some actual facts from

which it could be concluded that the declarant actually has actual knowledge. The Bonbrest

Declaration fails this test. The Management Agreement, therefore, has not been properly

authenticated and is not evidence properly before the Court on Marquee’s motion.

Dated: January 26, 2018 MORALES FIERRO & REEVES

By: /s/ Ramiro Morales
Ramiro Morales [Bar No.: 007101]
William Reeves [Bar No.: 008235]
Marc Derewetzky [Bar No.: 006619]
600 So. Tonopah Dr., Suite 300
Las Vegas, NV 89106
Attorney for Plaintiff ST. PAUL FIRE &
MARINE INSURANCE COMPANY
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OPPS
RAMIRO MORALES [Bar No.: 007101]
E-mail: rmorales@mfrlegal.com
WILLIAM C. REEVES [Bar No.: 008235]
E-mail: wreeves@mfrlegal.com
MARC J. DEREWETZKY [Bar No.: 006619]
E-mail: mderewetzky@mfrlegal.com
MORALES, FIERRO & REEVES
600 South Tonopah Drive, Suite 300
Las Vegas, Nevada 89106
Telephone: (702) 699-7822
Facsimile: (702) 699-9455

Attorneys for Plaintiff ST. PAUL FIRE &
MARINE INSURANCE COMPANY

DISTRICT COURT

CLARK COUNTY, NEVADA

ST. PAUL FIRE & MARINE INSURANCE
COMPANY,

Plaintiff,

vs.

ASPEN SPECIALTY INSURANCE
COMPANY; NATIONAL UNION FIRE
INSURANCE COMPANY OF
PITTSBURGH, PA.; ROOF DECK
ENTERTAINMENT, LLC, d/b/a MARQUEE
NIGHTCLUB; and DOES 1 through 25,
inclusive,

Defendants.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

CASE NO.: A-17-758902-C
DEPT.: XXVI

ST. PAUL’S OPPOSITION TO
MARQUEE’S MOTION TO DISMISS
COMPLAINT

Hearing Date: February 13, 2018
Hearing Time: 9:30 AM

Case Number: A-17-758902-C

Electronically Filed
1/26/2018 4:47 PM
Steven D. Grierson
CLERK OF THE COURT
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I. INTRODUCTION

Defendant Roof Deck Entertainment LLC dba Marquee Nightclub’s (“Marquee”) has

express contractual obligations to indemnify, hold harmless and defend Nevada Property 1, LLC

d/b/a “The Cosmopolitan of Las Vegas” (“Cosmopolitan”). St. Paul Fire & Marine Insurance

Company (“St. Paul”), as subrogee of Cosmopolitan, is entitled to enforce those obligations. St.

Paul is also entitled to statutory contribution from Marquee, pursuant to NRS §17.225. Try as it

might to distract the Court from its obligations with unauthenticated agreements, documents that

are not before the court, strained contract interpretation, and misreading and misapplication of

statutes, Marquee’s motion falls well short of the required standards and should be denied.

Marquee asserts, “on information and belief,” that the St. Paul policy that contributed to

the settlement to get Marquee out of harm’s way contains a “waiver of subrogation” clause, but

does not attach the policy or quote the provision. According to Marquee’s motion, subrogation

rights under the policy are waived only if “[Cosmopolitan] agreed in a written contract, to waive

[its] rights to recovery [against Marquee] of payment of damages for Bodily Injury . . . .” But

Marquee identifies no such written contract. To the extent Marquee’s arguments are based on a

“waiver of subrogation” clause in the St. Paul policy, Marquee has neither established the

existence of such a clause nor proven it applies to this matter.

As to Marquee’s contractual indemnity obligation, the motion erroneously focuses on the

definition of “Loss.” The indemnity provision states, however, that Marquee will indemnify

Cosmopolitan for certain Losses “not otherwise covered by the insurance required to be

maintained hereunder.” The Management Agreement requires Cosmopolitan to maintain

commercial general liability insurance with combined single limits not less than $2,000,000 for

each occurrence and $4,000,000 in the aggregate. The Management Agreement does not require

limits of $25,000,000, as provided by the St. Paul policy. So to the extent the St. Paul policy was

compelled to pay a Loss in amounts greater than the $2,000,000/$4,000,000 limits required by the

Management Agreement, it was not a Loss covered by insurance “required to be maintained”

under the Management Agreement.

/ / /
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As to St. Paul’s NRS 17.225 contribution claim, Marquee misrepresents and misconstrues

the terms of NRS 17.265, which provides that statutory contribution is not available to a party

entitled to indemnity or who committed wrongful intentional acts. But elsewhere Marquee argues

that St. Paul (as Cosmopolitan’s subrogee) has no right of indemnity. As to intentional acts, the

Complaint contains allegations (which must be presumed to be true on a motion to dismiss) that

Cosmopolitan was not found liable for intentional misconduct. Neither this nor any of Marquee’s

arguments have merit. For all of these reasons, Marquee’s motion to dismiss should be denied.

II. STATEMENT OF FACTS

To avoid confusion, St. Paul provides a brief recitation of the relevant facts as alleged in its

Complaint.

This matter arises out of an incident in which David Moradi was severely beaten by

employees of Marquee Nightclub, which is located inside the Cosmopolitan Hotel in Las Vegas.

Moradi’s injuries and damages were not caused by any affirmative acts or unreasonable conduct

on the part of Cosmopolitan. Rather, per court order, Cosmopolitan was held merely vicariously

liable for Marquee’s actions and Moradi’s resulting damages. Moradi sued Marquee and

Cosmopolitan and obtained a judgment against them, jointly and severally, in the amount of

$160,500,000.

Following the verdict, St. Paul was forced to contribute confidential/redacted amounts to a

post-verdict settlement in excess of the underlying National Union coverage and became

subrogated to Cosmopolitan’s rights of recovery against Marquee. St. Paul subsequently filed the

instant complaint seeking statutory contribution (NRS 17.225) and express indemnity under the

Management Agreement between Marquee and Cosmopolitan as Cosmopolitan’s subrogee.

Marquee then filed the instant motion to dismiss.

III. LEGAL STANDARDS

A. Notice Pleading/Motion to Dismiss

Nevada is a notice pleading jurisdiction; courts construe pleadings liberally to place into

issue matters that are fairly noticed to an adverse party. Nevada State Bank v. Jamison Family

Partnership, 106 Nev. 792, 801, 801 P.2d 1377, 1383 (1990). A motion to dismiss for failure to
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state a claim should not be granted unless it appears beyond a doubt that plaintiff is entitled to no

relief under any set of facts that could be proved to support the claim. See Buzz Stew LLC v. City

of N. Las Vegas, 124 Nev. 224, 181 P.3d 670 (2008). All facts alleged in the complaint are

presumed true and all inferences are drawn in favor of the complainant. Id. Dismissal is not

proper where the allegations of the complaint are sufficient to establish the elements of a claim for

relief. Stockmeir v. Nevada Dep’t of Corr., 124 Nev. 313, 316, 183 P.3d 133, 135 (2008). A

complaint need accomplish no more than to “set forth sufficient facts to demonstrate the necessary

elements of a claim for relief so that the defending party has adequate notice of the nature of the

claim and relief sought.” W. States Constr., Inc. v. Michoff, 108 Nev. 931, 936, 840 P.2d 1220,

1223 (1992); see also Nevada Civil Practice Manual, Matthew Bender & Company, Answers and

Responsive Motions, section 9.08[6][a] (Sixth Edition, 2016).

In ruling on a motion to dismiss, the court is generally limited to considering the

allegations of the complaint and the materials that are submitted with and attached to the

complaint. In addition, a court may consider unattached evidence on which the complaint

necessarily relies, but only if: (1) the complaint refers to the document; (2) the document is central

to the plaintiff's claim; and (3) no party questions the authenticity of the document. Baxter v.

Dignity Health, 131 Nev. Adv. Op. 76, 357 P.3d 927 (2015). Moreover, where there is a dispute

regarding the relevance of the document, and other documents are necessary to “fill in the gaps,” it

is improper to consider the document for purposes of the pleading motion. Faulkner v. Beer, 463

F.3d 130, 134 (2d Cir. 2006).

Marquee cites cases for the proposition that more is required at the initial pleading stage

than labels, conclusions and a formulaic recitation of the elements of a cause of action. But

Marquee’s opposition does not identify a single improper, conclusory allegation – because there

are none. Instead, Marquee focuses on the fact that the 150-page Management Agreement was not

attached as an exhibit or quoted verbatim. Marquee seeks to cure this supposed deficiency by

attaching the Management Agreement to the motion, and quoting copious portions of it. Yet,

remarkably, Marquee fails to address that the critical language it quotes either supports St. Paul’s

position or is in direct conflict with other language that Marquee contends supports its position.
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Marquee has not and cannot meet its burden on a motion to dismiss. The motion should be

denied.

B. Contract Interpretation

The rules of contract interpretation that are essential to disposing of the arguments in this

motion were recently summarized as follows in Cleverley v. Ballantyne, 2013 WL 1338205, *11

(2013):
In Nevada, the general rules of contractual construction apply,
where “[e]very word must be given effect if at all possible,” “[i]f
clauses in a contract appear to be repugnant to each other, they
must be given such an interpretation and construction as will
reconcile them if possible,” and “[i]t is only where clauses are
totally irreconcilable that a choice may be made between
them.” Royal Indem. Co. v. Special Supply Co., 82 Nev. 148, 413
P.2d 500, 502 (Nev.1966) (internal citations and quotation marks
omitted); see also Quirrion v. Sherman,109 Nev. 62, 846 P.2d
[1051] at 1053 [(Nev. 1993)]. (“Where two interpretations of a
contract provision are possible, a court will prefer the
interpretation which gives meaning to both provisions rather than
an interpretation which renders one of the provisions
meaningless.”)

“Every word [in a contract] must be given effect if at all possible.” Royal Indem. Co. v.

Special Serv., 82 Nev. 148, 150, 413 P.2d 500, 502 (1966); Ellsion v. C.S.A.A., 106 Nev. 601, 603,

797 P.2d 975, 977 (1990) (“Absent some countervailing reason, contracts will be construed from

the written language and enforced as written.”)

Marquee’s arguments fail to give effect to the full Management Agreement and, in fact,

simply ignore language that supports St. Paul’s claims. The motion should be denied.

IV. ARGUMENT

A. The Improperly Authenticated Management Agreement Should Be Disregarded

Marquee spends considerable space criticizing St. Paul for not attaching the

Marquee/Cosmopolitan Management Agreement to its Complaint. Ironically, the copy of the

Management Agreement that accompanies Marquee’s motion is not properly authenticated and,

therefore, is not evidence the Court should consider. See St. Paul’s Objections to Evidence, filed

concurrently herewith.

Only someone with “personal” knowledge of the genuineness of a document may

authenticate the document for evidentiary purposes. See NRS 52.025. It is not sufficient that the
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declarant states he has personal knowledge; he must specify the source of his knowledge. See,

e.g., Medina v. Multaler, 547 F.Supp.2d 1099 (C.D.Cal. 2007); Navedo v. Nalco Chemical, Inc.,

848 F.Supp.2d 1146 (D.Puerto Rico 2012).

In his declaration, Bill Bonbrest avers that he works for a “related entity” to Marquee. He

does not indicate the nature of the relationship or that he has any involvement with Marquee

whatsoever, much less any relationship to the Management Agreement. He further asserts that his

declaration is based on “my personal knowledge of the facts and matters stated herein,” but does

not indicate how he acquired such knowledge. Certainly the nature and extent of his “personal

knowledge” is not readily apparent from the face of the declaration. Although the Court is

permitted to draw reasonable inferences, there is nothing in the Declaration from which to infer

personal knowledge.

If all one needs to do to authenticate a document is to swear he has personal knowledge,

then literally anyone could do it. But the law requires more. It requires some actual facts from

which it could be concluded that the declarant has actual knowledge. The Bonbrest Declaration

fails this test miserably. The Management Agreement, therefore, has not been properly

authenticated and is not evidence before the Court on Marquee’s motion.

Marquee improperly attempts to use the Management Agreement not simply to attack St.

Paul’s allegations but to set up defenses to claims that are only available through extrinsic

evidence not before the Court. Specifically, the Complaint alleges with respect to the

Management Agreement only that it contains: (1) an indemnity provision (Complaint, ¶ 86); and

(2) a prevailing party attorneys’ fees provision (Complaint, ¶ 93). Yet, Marquee’s motion quotes,

among other things, no fewer than 10 paragraphs of the Management Agreement dealing with

insurance, including one that requires certain policies to contain a “waiver of subrogation”

provision. Motion, 4:9-5:11. But in order to make its “waiver of subrogation” argument, Marquee

must refer by reference, and on information and belief, to yet another document that is not part of

the record – the St. Paul policy. Motion, 8:10-13. Marquee’s expansive use of a document -- the

Management Agreement -- that is not attached to the Complaint, either to draw inferences or to

take notice of facts that might be reasonably disputed, is plainly beyond the narrow scope of
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materials that may be considered on a motion to dismiss.

Indeed, Marquee cites authority that supports St. Paul’s position on this issue. In that

matter, the Court rejected the use of extrinsic evidence for a similar purpose:

Here, we can consider the existence of the reports identified by EY,
since the Complaint expressly refers to and “necessarily relies on”
them. Nonetheless, we may not, on the basis of these reports, draw
inferences or take notice of facts that might reasonably be disputed.
Whether EY is ultimately responsible for certifying Corinthian's
compliance with HEA, and whether the Financial Reports they
submitted failed accurately to reflect Corinthian's HEA-related
liabilities, are open questions requiring further factual development. At
the very least, they are certainly subject to “reasonable dispute.”
Therefore, while EY's factual assertions with respect to the reports
cited in Relators' Complaint may ultimately prove true, we will not
decide these disputed factual matters at this stage. Instead, we focus
only on the sufficiency of Relators' allegations.

U.S. v. Ritchie, 342 F.3d 903, 908 (9th Cir. 2003). So too here.

B. Even Assuming The Management Agreement Is Authentic, St. Paul’s
Claims Are Not Barred By A “Waiver Of Subrogation” Clause

Marquee’s motion asserts, “upon information and belief,” that “the St. Paul policy contains

a Waiver of Rights of Recovery Endorsement in which St. Paul agrees to waive its right to

recovery for any payment it makes if Cosmopolitan agreed to waive its rights of recovery in a

written contract.” Motion, 8:10-13. But Marquee, as a defendant, is not entitled to the same

presumptions on a motion to dismiss as St. Paul. While St. Paul’s allegations are presumed true,

Marquee’s are not. Its assertions on information and belief are a nullity.

Marquee later abandons any pretense of “information and belief” and simply assumes

what it asserted without a shred of evidentiary support (“Given . . . the waiver of subrogation

endorsement to the St. Paul policy . . . .”) Motion, 9:4-6. Because Marquee’s argument is

predicated on the existence of a Waiver of Rights of Recovery Endorsement in the St. Paul policy,

and Marquee has not offered any competent evidence to prove the existence (or the actual terms)

of such a provision, Marquee is not entitled to dismissal of St. Paul’s Fourth Cause of Action.

Even assuming that the St. Paul policy contains a Waiver of Rights of Recovery

Endorsement with terms as set forth in the motion, neither this provision, nor anything allegedly

contained in the Management Agreement would support Marquee’s argument. According to
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Marquee, the St. Paul policy, which is not before the Court, waives St. Paul’s rights to recover

payments made on Cosmopolitan’s behalf (by way of a subrogation claim) only if Cosmopolitan

waived its rights to recovery against Marquee in a written contract. But the only written contract

before the Court is the unauthenticated Management Agreement, and Marquee has not identified a

provision of that agreement whereby Cosmopolitan waived its rights of recovery against Marquee.

Marquee has not done so because it cannot do so: there is no such provision.

The only provision of the unauthenticated Management Agreement cited by Marquee for

support is Section 12.2.6, which provides, in its entirety:

All Owner Policies and [Marquee] Policies shall contain a waiver
of subrogation against the Owner Insured Parties and [Marquee]
and its officers, directors, officials, managers, employees and
agents and the [Marquee] Principals. The coverages provided by
[Cosmopolitan] and [Marquee] shall not be limited to the liability
assumed under the indemnification provisions of this agreement.

All this provision does is require that the St. Paul policy contain a Waiver of Rights of Recovery

Endorsement. It does not on its face purport to be a waiver of Cosmopolitan’s rights of recovery

against Marquee. Absent the correct waiver in a written contract, the Waiver of Subrogation

provision that may or may not exist in the St. Paul policy is not triggered, and Marquee’s motion

must be denied.

Cognizant of this shortcoming, Marquee resorts to a self-serving “interpretation” of the

language of Section 12.2.6, to which its appends a conclusory allegation about the purpose of the

waiver provision in the St. Paul policy for which there is no evidentiary support: “Given the

waiver of subrogation provision in the Management Agreement and [on information and belief

only] the subrogation endorsement in the St. Paul policy, any rights to subrogation against

Marquee have been expressly waived. To find otherwise would defeat the purpose of the waiver of

subrogation provision and would be inconsistent with the terms of the St. Paul policy [which is not

before the Court].” Motion, 9:4-7 (emphasis supplied). What Marquee has done is to infer an

intent that does not appear in the express language of the contract. But on this motion to dismiss,

inferences are to be drawn in favor of St. Paul, not Marquee.

/ / /
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Marquee’s interpretation of the language is not reasonable, and it cannot overcome the

absence of evidence of the St. Paul policy’s Waiver of Rights of Recovery Endorsement, and the

absence of a properly authenticated copy of the Management Agreement. It is based on inferences

that improperly favor Marquee. The only truly reasonable interpretation is that Marquee simply

failed to obtain Cosmopolitan’s waiver of rights of recovery against Marquee. But even if there

were two reasonable interpretations of Section 12.2.6, extrinsic evidence would be required to

resolve the dispute, making its resolution improper on a motion to dismiss. See Trans Western

Leasing Corp. v. Corrao Constr. Co., Inc., 98 Nev. 445, 652 P.2d 1182 (1982) (Court may look to

circumstances surrounding execution of contract and subsequent acts or declarations of parties to

interpret unclear contract provisions).

Indeed, the Court cannot grant Marquee’s motion without violating a basic principle of

contract interpretation. “In interpreting an agreement a court may not modify or create a new or

different one. A court is not at liberty to revise an agreement while professing to construe it.”

Reno Club, Inc. v. Young Investment Co., 64 Nev. 312, 323-324, 182 P.2d 1011 (1947); see also

Traffic Control Serv., Inc. v. United Rental Nw., Inc., 120 Nev. 168, 87 P.3d 1054 (2004)(“We

have previously stated that the court should not revise a contract under the guise of construing it.”)

Because the Management Agreement does not say what Marquee wants it to say, the Court would

have to revise the contract in order to agree with Marquee. This it may not do. The motion should

be denied.

C. Marquee’s Argument Based On The “Indemnity Obligation” Similarly Fails

Marquee’s argument that St. Paul’s claims should be dismissed because Marquee’s

contractual indemnity obligation is covered by insurance required under the Management

Agreement is cut from the same cloth as its waiver of subrogation argument. Here, there is even a

more blatant problem that requires the motion to be denied.

According to Marquee, the unauthenticated Management Agreement contains an indemnity

provision whereby Marquee agrees to defend and indemnity Cosmopolitan against certain “Losses

… not otherwise covered by the insurance required to be maintained under the Management

Agreement.” Motion, 9:15-20 (emphasis supplied). This provision includes the term “Losses,”
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which is expressly defined in part as: “liabilities, obligations, losses, damages, penalties, claims,

actions, suits, costs, expenses and disbursements of a Person not reimbursed by insurance.”

Motion, 9:21-24 (emphasis supplied). The ambiguity arises because one provision refers to

“insurance required to be maintained under the Management Agreement” while the other operates

where there is insurance of any kind, not limited to the insurance required under the Management

Agreement. Marquee improperly focuses only on the latter.

The Court should resolve this discrepancy by applying the rule of contract interpretation

that requires each word in the contract to be given meaning. Marquee’s interpretation plainly

violates this rule because it gives no meaning to the phrase “required to be maintained under the

Management Agreement.” And, of course, the difference in interpretation is dispositive.

As set forth in the motion, the unauthenticated Management Agreement requires

Cosmopolitan to maintain insurance with limits of $2,000,000 per occurrence, and $4,000,000 in

the aggregate. Motion, 4:13-15. Cosmopolitan obtained insurance from St. Paul with limits of

$25,000,000, and St. Paul paid more than the $4,000,000 aggregate limit required by the

Management Agreement to settle the case. Therefore, to the extent that Marquee has an indemnity

obligation to Cosmopolitan, that obligation is not affected by amounts St. Paul paid in excess of

the required $2,000,000/$4,000,000 limits, as those amounts do not represent insurance “required

to be maintained under the Management Agreement.”

To the extent that the definition of “Loss,” if applied to these facts, would alter this result,

the definition conflicts with other plain terms of the indemnity provision in the Management

Agreement. Therefore, at the very least there is an ambiguity. Under the Nevada rules of contract

interpretation, the Court should favor the interpretation which gives meaning to all provisions (St.

Paul’s) rather than an interpretation that renders one of the provisions meaningless or mere

surplusage (“Marquee’s). See Quirrrion v. Sherman, supra. The Court should reject Marquee’s

argument because it requires to Court to ignore language in the indemnity provision quoted by

Marquee, rendering that language meaningless or surplusage.

/ / /

/ / /
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Given that the Court is limited to the allegations of the Complaint, and for the reasons cited

above, it would be inappropriate to resolve the “indemnity obligation” issue on a motion to

dismiss, and Marquee’s motion should be denied on those grounds.

D. St. Paul Is Entitled To Seek Contribution Under NRS 17.225

St. Paul, in its third cause of action, seeks contribution under NRS 17.225. Marquee’s

arguments as to why this claim should be dismissed have no merit. Indeed, the arguments are

legally barren, and ignore the requirement on a motion to dismiss that factual allegations of the

Complaint be deemed true.

Marquee’s first argument is based on waiver of subrogation. The waiver of subrogation

issue, which completely lacks any merit, is addressed at length above.

The second argument is that contribution under NRS 17.225 is not available to a tortfeasor

who has intentionally caused or contributed to the injury. Motion, 11:11-13. Marquee correctly

notes that it was found jointly and severally liable with Cosmopolitan in the underlying action.

From there, Marquee leaps to the erroneous conclusion, without citation to the Complaint or any

case, statute or rule, that “Cosmopolitan was found to have intentionally caused or contributed to

Moradi’s injury.” Motion, 11:16-18. This is not so.

Paragraph 82 of St. Paul’s Complaint states: “Moradi’s injuries and damages were not

caused by any affirmative actions or unreasonable conduct on the part of Cosmopolitan. Rather,

per court order, Cosmopolitan was held merely vicariously liable for Marquee’s actions and

Moradi’s resulting damages.” St. Paul’s factual allegations, including these statements, are

presumed true on a motion to dismiss, and all inferences are drawn in favor of St. Paul. See Buzz

Stew, supra. Marquee’s “alternative facts” must be disregarded for the purposes of this motion,

along with its argument.

Finally, Marquee asserts that the contribution claim is barred by NRS 17.265. Marquee

misreads and misapplies the statute. According to Marquee, St. Paul’s statutory contribution

claim fails because Cosmopolitan has a “right” to indemnity from Marquee. But what NRS

17.265 actually says is: “Where one tortfeasor is entitled to indemnity from another the right of

the indemnity obligee is for indemnity and not contribution . . .” Under the language of the
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statute, it is the entitlement to indemnity, not the “right” which is dispositive.

Here, Marquee has already argued at length that the Court should dismiss St. Paul’s

indemnity claim because the loss is covered by insurance and, therefore, Cosmopolitan (St. Paul’s

subrogor) is not entitled to indemnity. Now it is arguing that St. Paul may not avail itself of NRS

17.225 because Cosmopolitan has the “right” to indemnity. Marquee cannot have it both ways.

Either St. Paul’s indemnity claim (through Cosmopolitan) survives (and along with it Marquee’s

argument that NRS 17.265 bars St. Paul’s contribution claim) or it does not, and St. Paul may seek

contribution from Marquee under NRS 17.225. However, for all the reasons discussed herein, that

determination cannot and should not be made on a motion to dismiss. There is a set of facts under

which St. Paul may prevail on each of its causes of action. Therefore, Marquee’s motion should

be denied its entirety.

E. Marquee Cannot Recover Attorneys’ Fees

Marquee’s motion seeks attorneys’ fees under a prevailing party provision in the

Management Agreement. St. Paul is not a party to the Management Agreement but seeks to

enforce Cosmopolitan’s rights as a subrogee. Because St. Paul is standing in Cosmopolitan’s

shoes, if it prevails, it is entitled to recover its attorneys’ fees.

For the reasons set forth above, St. Paul believes Marquee’s motion must be denied. If the

Court agrees, Marquee’s request for fees would be rendered moot. Similarly, if Marquee’s motion

is granted as to some, but not all of St. Paul’s claims, Marquee would not be the “prevailing party”

and its fee request should be denied.

Even if the Court grants the motion to dismiss, the fee request should be denied. Granting

the motion would have the effect of establishing that St. Paul may not pursue Cosmopolitan’s

claims against Marquee. If St. Paul is not a party to the contract and not otherwise legally

permitted to pursue contract remedies then the contractual prevailing party attorney’ fees provision

has no application to the matter, and Marquee’s fee request should be denied.

F. In The Alternative, St. Paul Requests Leave to Amend

As asserted above, St. Paul asserts that is has properly pled its third and fourth causes of

action for statutory contribution (NRS 17.225) and express indemnity. However, if this Court
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disagrees as to one or both of those causes of action, St. Paul requests that this Court grant St. Paul

leave to amend the Complaint in order to correct any perceived defects therein. Under NRCP

15(a), leave to amend a complaint shall be “freely given when justice so requires.” Here, Marquee

moved to dismiss St. Paul’s original Complaint. To the extent that this Court concludes that

Marquee has established that St. Paul failed to state facts sufficient to support its third and fourth

causes of action, St. Paul requests that the Court grant leave to amend the same.

V. CONCLUSION

For all of the foregoing reasons, defendant Roof Deck Entertainment, LLC d/b/a Marquee

Nightclub’s Motion to Dismiss St. Paul Fire & Marine Insurance Company’s Complaint should be

denied. In the alternative, St. Paul respectfully requests that the Court grant leave to amend the

Complaint.

Dated: January 26, 2018 MORALES FIERRO & REEVES

By: /s/ Ramiro Morales
Ramiro Morales [Bar No.: 007101]
William Reeves [Bar No.: 008235]
Marc Derewetzky [Bar No.: 006619]
600 So. Tonopah Dr., Suite 300
Las Vegas, NV 89106
Attorney for Plaintiff ST. PAUL FIRE
& MARINE INSURANCE COMPANY
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I. INTRODUCTION

National Union Fire Insurance Company of Pittsburgh PA moved to dismiss St. Paul Fire

& Marine Insurance Company’s first and second causes of action for equitable subrogation

essentially claiming that the presence of other insurance provided it license to commit bad faith.

National Union’s motion is without merit and should be denied.

As St. Paul alleges in its complaint, St. Paul’s equitable subrogation claims against

National Union arise from National Union’s unreasonable failure to settle an underlying personal

injury suit, Moradi v. Roof Deck Entertainment, LLC, d/b/a Marquee Nightclub, et al., District

Court Clark County, Nevada, Case No. A-14-698824-C (“Moradi action”), which resulted in a

$160,500,000 compensatory damages jury verdict against Cosmopolitan, its insured. The Moradi

action involved an altercation at the Marquee nightclub, which is located in the Cosmopolitan

Hotel, between a nightclub patron, David Moradi, and Marquee employees. Mr. Moradi alleged

that Marquee employees brutally attacked, beat him and falsely imprisoned him resulting in

injuries, including permanent brain damage. Mr. Moradi also alleged a lost wage claim of

approximately $300,000,000.00. Although no Cosmopolitan employees were involved in the

altercation, Mr. Moradi alleged that Cosmopolitan had a “non-delegable duty” to keep patrons safe

and the court agreed, ruling that Cosmopolitan was vicariously liable for Marquee’s actions, and

joint and severally liable with Marquee for Mr. Moradi’s damages. National Union ignored these

facts and, during the pendency of the Moradi action, never offered a single dollar under its policy

toward settlement despite several opportunities to settle the case.

St. Paul’s first cause of action states an unreasonable failure to settle claim against

National Union. In the face of a potential catastrophic judgment which included a nine-figure

economic damage claim, allegations that key evidence went missing, and the fact that defense

counsel warned National Union of the potential for a catastrophic judgment of $3.5 billion to $4

billion, National Union refused to settle the action within its policy limit. National Union never

committed any sums from its policy toward settlement even in the face of information highlighting

the magnitude of the case. As a result of National Union’s unreasonable handling of the

underlying claim, a verdict was entered against Cosmopolitan (and Marquee) in excess of National
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Union’s stated $25,000,000 limit, in the amount of $160,500,000. National Union refused to settle

or pay the judgment. Thus, St. Paul, Cosmopolitan’s high-level excess carrier above the National

Union coverage, was forced to contribute confidential/redacted amounts to a post-verdict

settlement in excess of the underlying National Union coverage. St. Paul now seeks

reimbursement from National Union.

Through its present motion to dismiss National Union seeks to disregard bedrock law and

fast forward through trial regarding its bad faith. First, National Union contends, erroneously and

without citation to any authority, that Nevada law does not recognize equitable subrogation

between insurance carriers. In fact, the Nevada Supreme Court has stated numerous times that

equitable subrogation is an established equitable doctrine created in common-law to accomplish

what is just and fair as between the parties, insurance carriers or otherwise. Second, National

Union erroneously insists that Nevada law does not allow for a claim between insurance carriers

for bad faith failure to settle. Nevada recognizes that the duty of good faith and fair dealing owed

by an insurance carrier to its insured includes a duty to settle, and under basic principles of

equitable subrogation, a settling insurer may proceed on its insured’s bad faith failure to settle

claim against another insurer. National Union acknowledges that Nevada’s federal district court

and California courts, to which Nevada courts often look for guidance on issues of insurance, have

expressly held that equitable subrogation permits a settling insurance carrier to pursue its insured’s

cause of action for bad faith failure to settle against another insurance carrier. This of course only

makes sense as otherwise a bad acting insurer like National Union could proceed untethered

whenever there is excess insurance above it. Third, while tacitly admitting the propriety of

subrogation arising from its bad faith failure to settle, National Union attempts to adjudicate

priority between insurers -- i.e. in what order the subject policies apply, which dictates if and when

each respective carrier owes any obligation to the insured -- claiming that Cosmopolitan’s

coverage through National Union and St. Paul is “on the same level.” Without all the policies or

facts surrounding National Union’s obligation to procure insurance for Cosmopolitan, National

Union attempts to “prove” that National Union and St. Paul are “co-excess” carriers, and St. Paul

therefore lacks the superior equities required to state a claim for equitable subrogation as a matter
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of law. National Union’s attempts to adjudicate the carriers’ priority of coverage is misleading

and premature. Moreover, the improperly authenticated document submitted by National Union

“proves” nothing as the carriers’ respective obligations to Cosmopolitan are not determined

through National Union’s policy alone. The evidence will show that St. Paul’s coverage is excess

to the coverage National Union issued to Cosmopolitan, but these evidentiary issues are not before

the Court at this juncture. Rather, the issue is whether St. Paul has sufficiently pled, not proven,

that fairness and equity require National Union to bear the cost of its bad faith failure to settle the

Moradi action within National Union’s stated limit. St. Paul has met its pleading burden.

St. Paul’s second cause of action states a claim against National Union in equitable

subrogation for National Union’s violations of NRS § 686A.310. National Union recycles its

position that it was free to commit bad faith because St. Paul was present to protect the mutual

insured from National Union’s bad behavior. Again, equitable subrogation originates in equity

and arises by operation of law, not by statute. An insurer is entitled to pursue any claim or theory

under equitable subrogation that the insured could pursue against a third party, including claims

for violation of the Unfair Claims Practices Act. St. Paul’s cause of action for violations of NRS

686A.310 is correct.

St. Paul has sufficiently pled both its first cause of action for equitable subrogation for

National Union’s breach of the duty to settle and its second cause of action for equitable

subrogation for National Union’s violations of the Unfair Claims Practices Act. Accordingly,

National Union’s motion to dismiss should be denied in its entirety.

II. LEGAL STANDARDS

Nevada is a notice pleading jurisdiction; courts construe pleadings liberally to place into

issue matters that are fairly noticed to an adverse party. Nevada State Bank v. Jamison Family

Partnership, 106 Nev. 792, 801, 801 P.2d 1377, 1383 (1990). A motion to dismiss for failure to

state a claim shall be denied unless it is established beyond a doubt that plaintiff is entitled to no

relief under any set of facts that could be proved in support of the clam. See Buzz Stew LLC v.

City of N. Las Vegas, 124 Nev. 224, 181 P.3d 670 (2008). All facts alleged in the complaint are

presumed true and all inferences drawn in favor of the complaint. Id. Dismissal is not proper
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where the allegations of the complaint are sufficient to establish the elements of a claim for relief.

Stockmeir v. Nevada Dep’t of Corr., 124 Nev. 313, 316, 183 P.3d 133, 135 (2008). National

Union misstates Nevada’s legal standard for a motion to dismiss. Contrary to National Union’s

assertions, Nevada has not adopted the “plausibility” standard articulated in Bell Atlantic Corp. v.

Twombly, 550 U.S. 544, 570 (2007) and Ashcroft v. Iqbal, 556 U.S. 662, 681 (2009). Instead, in

Nevada, a complaint need accomplish no more than to “set forth sufficient facts to demonstrate the

necessary elements of a claim for relief so that the defending party has adequate notice of the

nature of the claim and relief sought.” W. States Constr., Inc. v. Michoff, 108 Nev. 931, 936, 840

P.2d 1220, 1223 (1992); see also Nevada Civil Practice Manual, Matthew Bender & Company,

Answers and Responsive Motions, section 9.08[6][a] (Sixth Edition, 2016). Further, where the

action raises an issue of law that is one of first impression, as National Union suggests, motions to

dismiss are disfavored. Chestnut v. AVX Corp., 413 S.C. 224, 227, 776 S.E.2d 82, 84 (2015)

(motions to dismiss disfavored where complaint sets forth novel legal theory that can best be

assessed after factual development); accord Tryon v. City of N. Platte, 295 Neb. 706, 713–14, 890

N.W.2d 784, 789–90 (2017); Wright v. State of North Carolina, 787 F.3d 256, 263 (4th Cir. 2015)

(“to the extent plaintiffs’ claims do not fall within “the four corners of our prior case law”

dismissal not justified).

In ruling on a motion to dismiss, the court is generally limited to considering the

allegations of the complaint and the materials that are submitted with and attached to the

complaint. In addition, in appropriate circumstances not present here, a court may consider

unattached evidence on which the complaint necessarily relies, but only if: (1) the complaint refers

to the document; (2) the document is central to the plaintiff's claim; and (3) no party questions the

authenticity of the document. Baxter v. Dignity Health, 131 Nev. Adv. Op. 76, 357 P.3d 927

(2015). Moreover, where there is a dispute regarding the relevance of the document, and other

documents are necessary to “fill in the gaps,” then it is improper to consider the document for

purposes of the pleading motion. Faulkner v. Beer, 463 F.3d 130, 134 (2d Cir. 2006).

/ / /

/ / /
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III. ARGUMENT

A. St. Paul Sufficiently Alleges A Cause of Action For Equitable Subrogation For
National Union’s Bad Faith Refusal To Settle The Moradi Action

1. St. Paul alleges National Union breached the duty to settle National
Union owed to Cosmopolitan in connection with the Moradi action,
resulting in a verdict in excess of National Union’s stated
$25,000,000 limit, in the amount of $160,500,000.

Nevada imposes a duty of good faith and fair dealing as a matter of law on insurers in

every insurance contract. U. S. Fidelity & Guaranty Co. v. Peterson, 91 Nev. 617, 619-20, 540

P.2d 1070, 1071 (1975). The Nevada Supreme Court has defined bad faith as an actual or implied

awareness of the absence of a reasonable basis for denying benefits of the insurance policy.

American Excess Ins. Co. v. MGM, 102 Nev. 601, 605, 729 P.2d 1352, 1354–5 (1983). Further,

an insurer is in bad faith when it acts unreasonably and with knowledge that there is no reasonable

basis for its conduct. Guar. Nat’l Ins. Co. v. Potter, 112 Nev. 199, 206, 912 P.2d 267, 272 (1996).

An unreasonable failure to settle constitutes a violation of the covenant, giving rise to a bad-faith

tort claim. Accordingly, in Nevada, an insurance carrier that unreasonably fails to accept a

settlement demand within policy limits has exposure for excess liability to its insured. See U. S.

Fidelity & Guaranty Co. v. Peterson, 91 Nev. at 620, 540 P.2d at 1071; Allstate Insurance

Company v. Miller, 125 Nev. 300, 212 P.3d 318 (2009); Kelly v. CSE Safeguard Ins., Co., 2:08-

CV-0088-KJD-RJJ, 2011 WL 4526769, *4 (D. Nev. Sept. 27, 2011); Landow v. Medical Ins.

Exch., 892 F.Supp. 239, 241 (D. Nev. 1995).

Here, St. Paul’s complaint alleges in detail that National Union, along with the underlying

primary carrier Aspen, breached its duty to settle by unreasonably failing to settle the Moradi

action within its policy limits, despite having multiple opportunities to do so. Specifically, as

alleged in the complaint, despite a nine-figure economic damage claim (Complaint, ⁋12), 

allegations that key evidence went missing, and the fact that defense counsel warned National

Union of the potential for a catastrophic judgment of $3.5 billion to $4 billion (Complaint, ⁋⁋ 11, 

36, 37), National Union refused to settle the action within its policy limit.  (Complaint, ⁋⁋ 38, 39, 

40, 41.) During the pendency of the Moradi action, National Union never committed a single

dollar from its policy toward settlement even in the face of information highlighting the magnitude
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of the case.  (Complaint, ⁋ 43.) 

As a result of National Union’s unreasonable handling of the underlying claim, a verdict

was entered against Cosmopolitan (and Marquee) in excess of National Union’s stated

$25,000,000 limit, in the amount of $160,500,000.  (Complaint, ⁋ 44.)  Due to National Union’s 

conduct, St. Paul was forced to contribute confidential/redacted amounts to a post-verdict

settlement.  (Complaint, ⁋⁋ 50, 54.)  Under theories of equitable subrogation, St. Paul’s complaint 

seeks reimbursement from National Union for the amounts St. Paul was forced to contribute to the

settlement due to National Union’s bad faith failure to settle the matter within its limits.

2. Under Nevada law, St. Paul is equitably subrogated to Cosmopolitan’s
claim for bad faith failure to settle against National Union.

Contrary to National Union’s claim, the Nevada Supreme Court recognizes equitable

subrogation as an equitable doctrine created in common-law to accomplish what is just and fair as

between the parties. It arises when one party, e.g. St. Paul, has been compelled to satisfy an

obligation that is ultimately determined to be the obligation of another, e.g. National Union. AT &

T Technologies, Inc. v. Reid, 109 Nev. 592, 595–96, 855 P.2d 533, 535 (1993); see also Am.

Sterling Bank v. Johnny Mgmt. LV, Inc., 126 Nev. 423, 428, 245 P.3d 535, 538 (2010). The right

of subrogation is “‘founded upon the facts and circumstances of the particular case, and upon

principles of natural justice; and generally, where it is equitable that a person furnishing money to

pay a debt should be substituted for the creditor, or in place of the creditor, such a person will be

so substituted.’” Colony Insurance Company v. Colorado Casualty Ins. Co., 2:12-CV-01727-

RFB-NJK, 2016 WL 3360943, *4 (D. Nev. June 9, 2016), quoting Laffranchini v. Clark, 39 Nev.

48, 153 P. 250, 252-53 (1915).

The doctrine of equitable subrogation “‘is broad enough to include every instance in which

one person, not acting as a mere volunteer or intruder, pays a debt for which another is primarily

liable, and which in equity and good conscience should have been discharged by the latter.’

[Citations omitted.]” Caito v. United California Bank, 20 Cal.3d 694, 704, 576 P.2d 466 (1978).

Equitable subrogation allows an insurer that paid an insured’s loss to be placed in the insured's

position to pursue a full recovery from another insurer who was primarily responsible for the loss.
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Firemen’s Fund Ins., Co. v. Maryland Cas. Co., 65 Cal.App.4th 1279, 1291-92, 77 Cal.Rptr.2d 296

(1998); Gibbs v. Hawaiian Eugenia Corp., 966 F.2d 101, 106 (2nd Cir. 1992)(insurer’s right to

subrogation attaches on paying an insured’s loss; at that time the insurer is subrogated “to the

insured’s right of action against any other person responsible for the loss, and the insurer succeeds

to all the procedural rights and remedies possessed by the insured.”)

Here, St. Paul has adequately alleged a claim for equitable subrogation against National

Union. As set forth above, St. Paul alleges that National Union unreasonably failed to settle the

Moradi action within limits multiple times, causing an excess verdict to be entered against

Cosmopolitan (and Marquee). St. Paul, a high-level excess carrier whose policy for Cosmopolitan

sits above the Aspen and National Union policies, was forced to contribute redacted amounts

towards a post-verdict settlement because Aspen and National Union as the insurance carriers

below St. Paul failed to settle the case within their policy limits in violation of Nevada law. St.

Paul now stands in the shoes of Cosmopolitan to assert Cosmopolitan’s bad faith failure to settle

claim against National Union (and Aspen). St. Paul alleges that National Union is primarily liable

for the excess verdict as its unreasonable failure to settle within the policy limit allowed the excess

verdict to be entered against Cosmopolitan. Fairness and equity require that National Union be

held accountable for its bad faith failure to settle: Equitable subrogation “insures that the “burden

for a loss [is] on the party ultimately liable or responsible for it and by whom it should have been

discharged.” Firemen’s Fund, 65 Cal.App.4th at 1296, 77 Cal.Rptr.2d 296.

3. National Union’s attempts to litigate the merits of St. Paul’s
subrogation claim for National Union’s bad faith failure to settle is
improper at this pleading stage.

Nation Union requests the Court dismiss St. Paul’s equitable subrogation claim for

National Union’s bad faith failure to settle for essentially two reasons: 1) Nevada does not

recognize equitable subrogation between insurance carriers, and 2), even if it did, St. Paul does not

possess superior equities entitling it to equitable subrogation. As to the first point, National Union

offers no authority or argument, essentially conceding the meritlessness of its attack. As to the

second point, National Union is not challenging the form of St. Paul’s pleading, but instead

attempting to litigate the ultimate merits of St. Paul’s equitable claim. National Union’s
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substantive attack as to St. Paul’s “superior equities” ignores St. Paul’s allegations, which are

presumed true for purposes of this motion, lacks merit and is entirely premature. Consequently,

National Union’s motion to dismiss should be denied.

First, as explained above, Nevada law plainly recognizes the right of equitable subrogation,

which by its very nature encompasses claims between insurance carriers, including those for bad

faith failure to settle. See AT & T Technologies, 109 Nev. at 595–96, 855 P.2d at 535; see also

Am. Sterling Bank, 126 Nev. at 428, 245 P.3d at 538. Undeterred, but without legal authority,

National Union baldly concludes that there has never been a Nevada state court decision applying

equitable subrogation as between insurers (how it knows this is a mystery) and then accepts its

own empty statement to conclude that Nevada does not permit equitable subrogation between

insurers. Oddly, in the next breath, National Union concedes that there are legions of cases

confirming the right of equitable subrogation between carriers. The United States District Court

for the District of Nevada, sitting in diversity, considered the issue under Nevada law and in the

very context at issue here, regarding a carrier’s bad faith failure to settle. See Colony Ins. Co. v.

Colorado Cas. Ins. Co., 2016 WL 3360943, *3-*4. In Colony the district court held that Nevada

law allows an insured’s carrier to pursue another carrier for the insured through equitable

subrogation for bad faith failure to settle, where the pursued carrier unreasonably failed to accept a

prior policy limit demand. Id. In reaching its decision, the district court rejected the assertion that

Nevada does not have a basis for equitable subrogation between carriers:

The Nevada Supreme Court has held that equitable subrogation is
“an equitable remedy that requires the court to balance the equities
based on the facts and circumstances of each particular case.
Subrogation’s purpose is to ‘grant an equitable result between the
parties.’ This court has expressly stated that district courts have
full discretion to fashion and grant equitable remedies.” Am.
Sterling Bank v. Johnny Mgmt. LV, Inc., 245 P.3d 535, 538 (Nev.
2010) (internal citation omitted). See also AT & T Technologies,
Inc. v. Reid, 855 P.2d 533, 535 (Nev. 1993) (“Generally,
subrogation is an equitable doctrine created to ‘accomplish what is
just and fair as between the parties.’ It arises when one party has
been compelled to satisfy an obligation that is ultimately
determined to be the obligation of another. Equitable subrogation
exists independently of any contractual relation between the
parties.” (internal citations omitted)).

* * *
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…Among the oldest of the [equitable doctrines] is the rule of
subrogation whereby ‘one who has been compelled to pay a debt
which ought to have been paid by another is entitled to exercise all
the remedies which the creditor possessed against the other.”. Am.
Sur. Co. of New York v. Bethlehem Nat. Bank of Bethlehem, Pa.,
314 U.S. 314, 316-17 (1941) (internal citations omitted); See
also Laffranchini v. Clark, 153 P. 250, 252-53 (Nev. 1915)
(internal quotations and citations omitted) (“The right of
subrogation, or of equitable assignment, is not founded upon
contract alone, nor upon the absence of contract, but is founded
upon the facts and circumstances of the particular case, and upon
principles of natural justice; and generally, where it is equitable
that a person furnishing money to pay a debt should be substituted
for the creditor, or in place of the creditor, such person will be so
substituted.”).

Id. In other words, Nevada law supports a claim for equitable subrogation by St. Paul against

National Union, which as discussed above, St. Paul has adequately alleged.

Further, as National Union points out, many jurisdictions, including California, 1 confirm

equitable subrogation claims between an insured’s carriers for bad faith failure to settle. In fact, it

is the majority position. See e.g, Commercial Union Assurance Companies v. Safeway Stores,

Inc., 26 Cal. 3d 912, 918, 610 P.2d 1038 (1980); Ace American Ins. Co. v. Fireman’s Fund Ins.

Co., 2 Cal.App.5th 159, 174, 206 Cal.Rptr.3d 176, 187 (2016); Hartford Accident & Indem. Co. v.

Aetna Casualty & Sur. Co., 164 Ariz. 286, 289-291, 792 P.2d 749, 754 (1990); National Sur.

Corp. v. Hartford Cas. Ins. Co., 493 F.3d 752, 757 fn. 2 (6th Cir. 2007), Central Illinois Public

Service Co. v. Agricultural Ins. Co., 378 Ill.App.3d 728, 735–36, 880 N.E.2d 1172, 1179 (2008).

National Union attempts to distinguish Colony, and certain other California cases allowing

for equitable subrogation between carriers, arguing that these cases are inapplicable because they

involve claims between a primary carrier and an excess carrier in the “same tower of coverage

involving the same mutual insured.” National Union’s use of jargon in effort to obfuscate the real

facts, as alleged by St. Paul, is unavailing. St. Paul alleges that the Aspen policy provides

primary coverage for Cosmopolitan (Complaint, ⁋ 15), National Union’s umbrella policy provides 

1 Nevada courts often look to California law where Nevada law is silent, particularly on issues of
insurance coverage and bad faith. Hansen v. State Farm Mut. Auto. Ins. Co., No. 2:10-CV-01434-
MMD, 2012 WL 6205722, at *5 (D. Nev. Dec. 12, 2012), citing Commercial Standard Ins. Co. v.
Tab Constr., Inc., 94 Nev. 536, 539, 583 P.2d 449, 451 (1978); Selfaison v. First Nat. Bank of
Ariz., No. 09–CV–01918-KJD, 2011 WL 742212, at *2 (D. Nev. Feb. 24, 2011); Miller v. Skogg,
No. 2:10–CV–01121-KJD, 2011 WL 383948, at *3 (D. Nev. Feb. 3, 2011).
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first level excess coverage for Cosmopolitan over the Aspen policy (Complaint, ⁋⁋ 23, 28), and St. 

Paul’s umbrella policy provides Cosmopolitan coverage that is excess to both the Aspen policy

and the National Union policy (Complaint, ⁋ 33).  As alleged and not disputed by National Union, 

all of the carriers insured Cosmopolitan, which necessarily puts them in the same “tower of

coverage,” as the phrase “tower of coverage” refers to the priority of the insurance available to the

insured, Cosmopolitan. Essentially, every carrier that insures Cosmopolitan owes some

obligations to Cosmopolitan as their insured, whether the carrier is primary (Aspen), first-level

excess (National Union), or high-level excess (St. Paul). The order of the carriers’ obligations to

the insured, i.e. when the carriers owe a duty to Cosmopolitan, is determined by the order in

which the available insurance applies, or the priority of coverage, e.g. primary, first-level excess,

high-level excess, etc. Here, St. Paul alleges that it is excess to both Aspen (primary) and

National Union (first-level excess). Moreover, equitable subrogation for bad faith failure to settle

is not limited to claims between an insured’s primary carrier and its first level excess carrier as

National Union suggests; the insured’s high-level excess carriers may also assert claims in

equitable subrogation against the insured’s lower-tiered carriers. See Central Illinois Public

Service Co., 378 Ill.App.3d at 735-736, 880 N.E.2d at 1179 (lower tiered excess has exposure to

higher tiered excess for failure to reasonably settle). This only makes logical sense as otherwise

National Union could proceed untethered whenever there is excess insurance above it. See Kelly,

2011 WL 4526769, *4, citing Murphy v. Allstate Ins. Co., 17 Cal. 3d 937, 941, 17 553 P.2d 584

(1976) (duty to settle implied in law to protect the insured from exposure to liability in excess of

coverage as a result of insurer's gamble in face of policy limit demand).

National Union urges the Court to ignore the complaint’s factual allegations regarding St.

Paul’s superior position, and simultaneously asks the Court to adjudicate the issue of priority here

at the pleading stage to conclude that St. Paul does not have a superior position to National Union.

It makes this argument only by proffering an improperly authenticated copy of National Union’s

alleged policy to the Court. Essentially, National Union seeks an affirmative adjudication through

its motion to dismiss that St. Paul is not excess to Aspen and National Union, contrary to the

allegations of St. Paul’s complaint. Thus, says National Union, St. Paul had the same obligations
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to Cosmopolitan as National Union in regards to the Moradi action, so St. Paul lacks the

necessary “superior equities” to state a claim against National Union in equitable subrogation for

National Union’s bad faith failure to settle. National Union’s argument goes too far and ignores

the complaint that must frame the basis for the Court’s analysis.

As an initial matter, the Court should reject the evidence that National Union attaches to its

motion to dismiss. As set forth in St. Paul’s separate Objection to Evidence, filed concurrently

herewith, National Union fails to properly authenticate the proffered document. Only someone

with “personal” knowledge of the genuineness of a document may authenticate the document for

evidentiary purposes. See NRS 52.025. Here, National Union’s motion to dismiss relies on the

Declaration of Michael F. Muscarella to authenticate the document attached thereto as a true and

correct copy of the subject National Union policy. Mr. Muscarella declares that he is the Vice

President of Excess Specialty Claims at AIG Property Casualty, a “related entity” to National

Union. While Mr. Muscarella states that he is authorized to make the declaration on behalf of

National Union, he does not state that he has personal knowledge of the matters to which he avers.

He also provides no facts from which one can infer personal knowledge; he fails to explain how

AIG Property Casualty is “related to” National Union. In fact, the document attached to Mr.

Muscarella’s declaration includes a page titled “Policy Certification” where a manager of Risk

Specialist Companies Insurance Agency, Inc., Richard C. Perkins, “certifies” that the policy is true

and correct. The fact that the Declaration and the Policy Certification come from two different

individuals, employed by two different entities, neither of which is National Union, highlights the

declarant’s failure to provide the necessary facts supporting his personal knowledge that the

document being averred to is a true and correct copy of what it purports to be, National Union’s

subject policy. As the purported policy is not properly authenticated, the court must reject it for

purposes of the motion to dismiss, see Baxter v. Dignity Health, 131 Nev. Adv. Op. 76, 357 P.3d

927, this is particularly true given that National Union offers this single document to prove a

disputed issue in the case – the priority of Cosmopolitan’s insurance coverage. See Faulkner v.

Beer, 463 F.3d 130, 134 (2d Cir. 2006).

/ / /
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Even if the policy was properly before the Court, it fails to “prove” National Union’s

claimed defense, that St. Paul lacks superior equities as a matter of law, precluding St. Paul from

stating a claim for equitable subrogation. National Union insists that it is “co-excess” with St.

Paul and argues therefore that St. Paul owed the same obligations to Cosmopolitan as National

Union. But nothing in the improperly authenticated National Union policy expressly states that

the St Paul policy is “co-excess” to the National Union policy. Obviously, Aspen, National Union

and St. Paul’s obligations to Cosmopolitan cannot be determined by the National Union policy

alone. Here, consistent with the allegations of St. Paul’s complaint, the evidence will show that

the parties agreed to the priority of their respective insurance coverages. More specifically, the

policies issued to Marquee, to which Cosmopolitan is an additional insured, shall be primary to

any insurance issued directly to Cosmopolitan, and other Cosmopolitan policies, including the St.

Paul policy, shall be excess of, and not contribute towards the Marquee purchased policies, i.e. the

Aspen and National Union policies. In other words, the parties contracted for Cosmopolitan’s

additional insured coverage through Aspen and National Union to pay before Cosmopolitan’s

other coverage through its upper layer excess carrier, St. Paul. Courts honor parties’ contractual

agreements regarding the priority of their respective insurance coverages, see Rossmoor

Sanitation, Inc. v. Pylon, Inc., 13 Cal. 3d 622, 532 P.2d 97 (1975); Hartford Cas. Ins. Co. v. Mt.

Hawley Ins. Co. 123 Cal.App.4th 278, 20 Cal.Rptr.3d 128 (2004), particularly in the context of

additional insured coverage, because the very purpose of bargaining for additional insured

coverage is to secure insurance that will pay first in priority. See Hartford Cas. Ins. Co. v.

Travelers Indemnity Company, 110 Cal.App.4th 710, 724, 2 Cal.Rptr.3d 18, 28 (2003). Moreover,

contrary to National Union’s assertion, the evidence will show that Cosmopolitan’s alleged

independent negligence (if any) is squarely within the scope of additional insured coverage

provided by National Union (and Aspen), as it indisputably “arise[s] out of the ownership,

maintenance or use of premises leased to” Marquee. Neither of the exclusions contained in the

“Additional Insured – Managers or Lessors of Premises” endorsement to the Aspen policy

(incorporated by reference in the National Union policy) are applicable, and the courts of Nevada

(and other jurisdictions) routinely enforce additional insured coverage grants as written. Fed. Ins.
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Co. v. Am. Hardware Mut. Ins. Co., 124 Nev. 319, 321, 184 P.3d 390, 391 (2008); Hartford v.

Travelers, 110 Cal.App.4th at 716-720, 2 Cal.Rptr.3d at 22-25; Vitton Const. Co. v. Pacific Ins.

Co., 110 Cal.App.4th 762, 2 Cal.Rptr.3d 1 (2003); Acceptance Ins. Co. v. Syufy Enterprises, 69

Cal.App.4th 321, 81 Cal.Rptr.2d 557 (1999).

In addition, as alleged by St. Paul, the facts of the Moradi litigation support the inference

that during the course of the Moradi action, Aspen and National Union agreed that St. Paul’s

coverage for Cosmopolitan was excess/superior to both Aspen and National Union. Specifically,

St Paul alleges that both Aspen and National Union “controlled the defense and all settlement

negotiations on behalf of Marquee and Cosmopolitan.”  (Complaint, ⁋ 35.)  St. Paul alleges that it 

was not notified of the Moradi action until February 13, 2017, that trial began on March 20, 2017,

but St. Paul was not advised of the trial date and did not learn of the trial until March 23, 2017.

(Complaint, ⁋ 34.)  St. Paul alleges that Aspen and National Union failed to communicate with St. 

Paul regarding offers, settlement negotiations, and the facts pertaining to the Moradi action.

(Complaint, ⁋⁋ 45, 46.)  St. Paul alleges that Aspen and National Union ignored and/or delayed 

responding to St. Paul’s repeated requests for information, and despite knowledge of St. Paul’s

requests for information, Aspen and National Union did not report to St. Paul that Mr. Moradi

made a settlement demand on March 9, 2017 for the defending carriers’ combined stated limited

of $26,000,000.  (Complaint, ⁋ 47.)  St. Paul alleges that it did not first learn of the March 9, 2017 

settlement demand until after the demand had expired and trial had commenced, and that “[o]n or

around March 29, 2017, St. Paul sent National Union (which at that point was the lead decision-

maker among the Carrier Defendants regarding the settlement of the Underlying Action) a letter

confirming that Carrier Defendants had previously rejected the pre-trial $26,000,000 settlement

demand” and demanding that National Union take all reasonable and necessary steps to settle the

case on behalf of Cosmopolitan for Aspen and National Union’s stated combined policy limit of

$26,000,000. (Complaint, ¶¶ 47, 48.)

Despite the fact that National Union’s and Aspen’s repeated refusals to settle within their

stated $26 million policy limits resulted in an excess verdict against Cosmopolitan in the amount

of $160,500,000, requiring St. Paul to contribute significant sums towards a post-verdict
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settlement, National Union now argues that it did not cause Cosmopolitan’s loss, and thus St.

Paul’s loss. Without any support whatsoever, National Union now argues, for the first time, that

Cosmopolitan did not have coverage under the Aspen and National Union policies for its own

independent negligence, making Cosmopolitan’s direct coverage, including the St. Paul policy, the

only insurance available to Cosmopolitan for such losses. This is patently false – nowhere in the

policy National Union attached to its motion to dismiss is coverage to additional insureds limited

as National Union suggests. Further, this new coverage theory compounds National Union’s bad

faith as it defended both of its insureds, who it now concedes were adverse, through one counsel

and made no effort to inform or protect them. National Union’s decision to act in such a manner,

however, fits neatly within the way it has handled this entire affair. National Union acted entirely

in its own interest when it ignored this conflict to the determinant of Cosmopolitan, just as

National Union acted entirely in its own interest when it refused to settle the Moradi action within

its policy limits when it had the opportunity to do so.

More importantly, National Union is repeatedly attempting to “prove” the ultimate issue of

priority at the pleading stage, here without any actual proof or legal authority whatsoever.

Contrary to National Union’s position, St. Paul expressly alleges that its coverage to Cosmopolitan

is excess to that of Aspen and National Union. St. Paul alleges facts sufficient to show that Aspen

and National Union understood that St. Paul was excess to Aspen and National Union during the

course of the Moradi litigation. St. Paul alleges that Aspen and National Union controlled the

defense and settlement negotiations on behalf of Cosmopolitan in the Moradi action, that they

refused to cooperate with St. Paul, that St. Paul was unaware of the plaintiff’s March 9 settlement

offer for the defending carriers’ limits of $26 million until after the offer expired, that despite

repeated opportunities to settle the matter within their stated limits, Aspen and National Union

refused to settle the matter, resulting in an excess verdict against Cosmopolitan in the amount of

$160,500,000, and a post-verdict settlement which St. Paul was forced to contribute to due to

National Union’s bad faith. St. Paul contends that fairness and equity require that Aspen and

National Union bear the cost of their bad faith failure to settle, not the insured Cosmopolitan or

Cosmopolitan’s high-level excess carrier St. Paul. St. Paul has thus more than adequately alleged
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a cause of action in equitable subrogation for National Union’s breach of the duty to settle, and

St. Paul’s first cause of action should not be dismissed.

B. St. Paul Has Sufficiently Pled Its Second Cause Of Action For Equitable
Subrogation For Violations Of NRS § 686A.310

1. Because St. Paul is equitably subrogated to the rights of its insured, St.
Paul has standing to sue National Union for Unfair Claims Practices.

St. Paul brings a claim against National Union for its violations of NRS 686A.310 as the

equitable subrogee of its insured, not as a third-party claimant. Accordingly, National Union’s

invocation of the rule that a third-party claimant has no private cause of action under this statute

is irrelevant. National Union further argues that, because NRS 686A.310 does not authorize an

insurer to step into the shoes of its insured to assert a claim for unfair practices, St. Paul lacks

standing. National Union cites no case law to support this argument. National Union fails to

provide any authority because the argument that equitable subrogation must be predicated on the

statute is groundless.

As explained above, equitable subrogation has its source in equity and arises by operation

of law. Sapiano v. Williamsburg Natl’ Ins. Co., 28 Cal.App.4th 533 fn.1, 33 Cal.Rptr.2d 659

(1994). “As a creature of equity, the right of subrogation does not arise from, nor is it dependent

upon, statute . . . . ” Gibbs, 966 F.2d at 106. The right of subrogation is “founded upon the facts

and circumstances of the particular case, and upon principles of natural justice; and generally,

where it is equitable that a person furnishing money to pay a debt should be substituted for the

creditor, or in place of the creditor, such a person will be so substituted.” Colony, 2016 WL

3360943, * 4, quoting Laffranchini, 153 P. at 252-53. Moreover, where an equitable subrogation

claim is brought, “an insurer is entitled to pursue any claim or theory that the insured could

pursue against a third party.” Croskey et al., Cal. Practice Guide: Insurance Litigation (The

Rutter Group 2017) § 9:59. An insurer’s right to subrogation attaches on paying an insured’s

loss: at that time the insurer is subrogated “to the insured’s right of action against any other

person responsible for the loss, and the insurer succeeds to all the procedural rights and remedies

possessed by the insured.” Gibbs, 966 F.2d at 106.

/ / /
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Accordingly, under the doctrine of equitable subrogation, St. Paul may bring a claim

against National Union for its unfair claims practices based on equity. Contrary to National

Union’s assertion, there is no requirement that NRS 686A.310 must authorize such a claim.

Instead, by way of equitable subrogation, St. Paul succeeds to all of its insured’s rights, including

the right to hold National Union responsible for its violations of the Unfair Claims Practices Act.

If National Union’s contention were accepted, National Union’s unfair claims practices

obligations under NRS 686A.310 would vanish anytime another insurer stepped up to the plate

and satisfied the insured’s loss. Instead, the doctrine of equitable subrogation is “broad and

expansive and has a very liberal application.” In re Kemmerrer, 114 Cal.App.2d 810, 814, 251

P.2d 345 (1952); De La Torre v. Icenhower, No. 09CV1161 BTM (BLM), 2010 WL 11508658,

*3 (S.D. Cal. Feb. 2, 2010). It should be “liberally applied to promote justice.” Lazzareschi Inv.

Co. v. San Francisco Fed. Sav. & Loan Assn., 22 Cal.App.3d 303, 99 Cal.Rptr. 417 (1971).

Applied here, St. Paul is equitably subrogated to its insured’s rights under NRS 686A.310 to hold

National Union to account for its multiple violations of the statute.

2. The facts amply support the Unfair Claims Practices cause of
action.

St. Paul pleads an extensive set of facts in support its claims for violations of NRS

686A.310(1). The cause of action for these violations incorporates by reference the factual

allegations previously set forth in the complaint. Most importantly, the complaint’s factual

allegations are replete with averments supporting the fact that National Union failed “to

effectuate prompt, fair and equitable settlements of claims in which liability has become

reasonably clear,” which is the unfair practice described in 686A.310(1)(e).

For example, St. Paul alleges that National Union was aware of facts and evidence

supporting Mr. Moradi’s claim that he sustained brain injury as a result of the beating and

supporting his lost wage claim for hundreds of millions of dollars. (Complaint, ¶36.) St. Paul

further alleges that in addition to National Union’s knowledge of facts and evidence (and other

bases) demonstrating a likelihood of an adverse verdict and an astronomical damages award

against the insured, the defense attorneys provided legal opinions that the insured faced liability
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exposure in the hundreds of millions of dollars if the underlying action was tried and not settled.

(Complaint, ¶37.) St. Paul even goes so far as to allege exposure figures, alleging that defense

attorneys reported to the carrier defendants that “the compensatory damage exposure in the case

was over $310,000,000, and including punitive damages, the exposure was as high as

$4,000,000,000.” (Complaint, ¶37.) St. Paul alleges that given the facts known by National

Union and the liability and damage assessments provided, National Union unreasonably refused

to settle the underlying action despite multiple reasonable pre-trial settlement demands made by

the underlying plaintiff at or within the stated total available policy limits of $26 million.

(Complaint, ¶38.) The complaint goes on to describe those demands in detail.

There are further factual allegations in the complaint regarding National Union’s failure to

effectuate equitable claim settlement, but the point is clear. National Union’s contention that the

complaint simply recites the statutory language of 686A.310(1)(e), and then merely asserts that

the statute was violated, is groundless.

Section 686A.310(1)(a) bars the unfair practice of “[m]isrepresenting to insureds or

claimants pertinent facts or insurance policy provisions relating to any coverage at issue.” St.

Paul alleges various misrepresentations. For example, National Union misrepresented its

obligations to make policy limits available by denying that it had a duty to accept offers to settle

within the National Union policy limit. Further, the complaint alleges that National Union

“provided a joint defense to Cosmopolitan and Marquee in the Underlying Action through a

single defense firm.” (Complaint, 4:21-22.) Despite this defense, National Union never

disclosed that there was a potential conflict of interest between National Union, Cosmopolitan,

and Marquee. As to Cosmopolitan and Marquee, there was a conflict of interest in that each

could seek to impose responsibility for the underlying plaintiff’s injuries on the other. Further,

the appointed law firm was also National Union’s coverage counsel. National Union’s omission

of this fact was a misrepresentation as to the nature of the defense it was providing. Worse yet,

the impropriety of National Union’s foregoing conduct in the course of its defense of

Cosmopolitan is underscored by its new claim, presented for the first time in its motion to

dismiss, that Cosmopolitan is not covered for its independent negligence under the National
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Union policy. This alleged coverage limitation (not previously disclosed to Cosmopolitan)

created an irreconcilable conflict for National Union’s controlled counsel, entitling Cosmopolitan

to independent counsel. State Farm Mut. Auto Ins. Co. v. Hansen, 357 P.3d 338, 341 (2015)

(where a conflict of interest exists between an insurer and insured, insurers must “fulfill their

duty to defend by allowing insureds to select their own counsel and paying the reasonable costs

for the independent counsel’s representation.”) By failing to make appropriate disclosure,

National Union intentionally withheld Cosmopolitan’s right to independent counsel in violation

of 686A.310(1)(a).

The complaint also refers to NRS 686A.310(1)(b) -- “failing to acknowledge and act

reasonably promptly upon communications with respect to claims arising under insurance

policies.” St. Paul alleges that on December 10, 2015, plaintiff in the underlying action served an

offer of judgment of $1.5 million that the defendant carriers let lapse without any counter-offer or

further discussions regarding potential settlement. (Complaint, ¶39.) St. Paul further alleges that

the carrier defendants failed to communicate with St. Paul, as an excess carrier for Cosmopolitan,

regarding offers, settlement negotiations and the facts pertaining to the underlying action.

(Complaint, ¶39.) St. Paul alleges it sent correspondence on multiple occasions to National

Union requesting information pertaining to the underlying action and settlement negotiations, and

National Union ignored and/or delayed responding. (Complaint, ¶46). These and other facts

plainly support that National Union failed to acknowledge and act reasonably promptly upon the

communications with respect to the claim arising under the policies.

National Union cites case law under which claims were dismissed because the plaintiffs

did nothing more than allege that the defendant violated the statute, without offering any

supporting facts whatsoever. That case law has no application here. St. Paul’s complaint sets

forth detailed, factual allegations showing how National Union violated the statute.

National Union also argues that, because the complaint does not allege that Cosmopolitan

suffered damages as a result of National Union’s conduct, the complaint fails to state a cause of

action under NRS 686A.310(2). As discussed, St. Paul brings this claim under the doctrine of

equitable subrogation, according to which an insurer steps into the shoes of its insured when it
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has paid a loss. Under National Union’s theory, subrogation would only be possible where a

carrier required its insured to pay a loss out of its own pocket before the carrier satisfied the

obligation to provide coverage. For obvious reasons, courts have rejected that position. In

Northwestern Mutual Insurance Company v. Farmers’ Ins. Group, 76 Cal.App.3d 1031, 1044,

143 Cal.Rptr. 415, 423 (1978), the court held: “It is not a prerequisite to equitable subrogation

that the subrogor suffered actual loss; it is required only that he would have suffered loss had the

subrogee not discharged the liability or paid the loss.” (Emphasis added). Similarly, in Troost v.

Estate of DeBoer, 155 Cal.App.3d 289, 295, 202 Cal.Rptr. 47 (1984), the court concludes “that

equitable subrogation is not precluded on the basis that Troost [the insured] suffered no loss.”

St. Paul’s cause of action for violations of the Unfair Claims Practices Act provides more

than enough facts to support the claim that National Union engaged in activities prohibited by the

statute. Further, National Union’s assertion that the cause of action fails to state a claim because

it does not allege that the insured suffered damages is useless. Equitable subrogation does not

require the carrier to compel the insured to incur actual monetary harm before it pays a loss. St.

Paul’s cause of action for violations of NRS 686A.310 should not be dismissed.

C. In The Alternative, St. Paul Requests Leave to Amend

As asserted above, St. Paul asserts that is has properly pled its first and second causes of

action. However, if this Court disagrees as to one or both of those causes of action, St. Paul

requests that this Court grant St. Paul leave to amend the complaint in order to correct any

perceived defects therein. Under NRCP 15(a), leave to amend a complaint shall be “freely given

when justice so requires.” Here, National Union moved to dismiss St. Paul’s original complaint.

To the extent that this Court concludes that National Union has established that St. Paul failed to

state facts sufficient to support its first and second causes of action, St. Paul requests that the Court

grant leave to amend the same.

/ / /

/ / /

/ / /

/ / /
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IV. CONCLUSION

For all the foregoing reasons, St. Paul respectfully requests the Court deny National

Union’s motion to dismiss in its entirety. In the alternative, St. Paul respectfully requests that the

Court grant leave to amend the complaint.

Dated: January 26, 2018 MORALES FIERRO & REEVES

By: /s/ Ramiro Morales
Ramiro Morales [Bar No.: 007101]
William Reeves [Bar No.: 008235]
Marc Derewetzky [Bar No.: 006619]
600 So. Tonopah Dr., Suite 300
Las Vegas, NV 89106
Attorney for Plaintiff ST. PAUL FIRE
& MARINE INSURANCE COMPANY
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