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DISTRICT COURT

CLARK COUNTY, NEVADA

ST. PAUL FIRE & MARINE INSURANCE ) CASE NO.: A-17-758902-C
COMPANY, )
) ST.PAUL’S NOTICE OF MOTION AND
Plaintiffs, )  MOTION FOR PARTIAL SUMMARY
) JUDGMENT, AS TO DEFENDANT
VS. g ASPEN SPECIALTY INSURANCE
) COMPANY
ASPEN SPECIALTY INSURANCE )
COMPANY: NATIONAL UNION FIRE ) Date:
INSURANCE COMPANY OF ) Time: 9:00am.
PITTSBURGH, PA.; ROOF DECK ) Dept: XXVI
ENTERTAINMENT, LLC, d/b/a MARQUEE )
NIGHTCLUB; and DOES 1 through 25, )
inclusive, g
Defendants. )

COMES NOW PLAINTIFF ST. PAUL FIRE AND MARINE INSURANCE COMPANY
(“St. Paul”) and hereby respectfully moves the above-captioned court for an order granting partial
summary judgment as to the claims in its complaint against DEFENDANT ASPEN SPECIALTY
INSURANCE COMPANY (“Aspen”). This motion is made and brought on the grounds that there
are no genuine issues of material fact that Aspen owed $2,000,000 in coverage for the claims in
the Underlying Moradi v. Roof Deck Entertainment, LLC, d/b/a Marquee Nightclub, et al. action,

rather than $1,000,000 as Aspen contends. This motion is supported by this notice of motion, the

ST.PAUL’S MOTION FOR PARTIAL
SUMMARY JUDGMENT AS TO ASPEN CASE NO. A-17-758902-C
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mailto:rmorales@mfrlegal.com
mailto:mderewetzky@mfrlegal.com

© 00 ~N o o b~ O w NP

N NN NN N NN DN R PR R R R R R R e
©® N o OB W N B O ©W 0O N o o~ W N -k O

accompanying memorandum of points and authorities, declarations and exhibits thereto, the entire
file in this matter, any further briefing and the oral argument of counsel.
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By: /s/Ramiro Morales
Ramiro Morales, [Bar No. 007101]
William C. Reeves [Bar No. 008235]
Marc J. Derewetzky [Bar No.: 006619]
600 So. Tonopah Dr., Suite 300
Las Vegas, NV 89106
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. INTRODUCTION

This motion will establish that Aspen had $2 million in available policy limits to settle the
lawsuit styled Moradi v. Roof Deck Entertainment, LLC, d/b/a Marquee Nightclub, et al., District
Court Clark County, Nevada, Case No. A-14-698824-C (“Underlying Action” or “Moradi”’). This
is important as St. Paul alleges in its complaint and intends to establish through discovery that
Aspen failed to settle the case in the face of a $1.5 million Offer of Judgment based on its position
that the Aspen policy was capped at a $1 million limit, and that Aspen was therefore unable to
accept the offer. As a result, the offer lapsed and a $160.5 million judgment followed. But for
Aspen’s failure to accept an offer of judgment within its limits, the parties would not have been
subject to the ultimate $160.5 million judgment. As alleged in the complaint, due to Aspen’s
failure to settle the case and the resulting judgment far in excess of the initial within limits offer, it
is St. Paul’s position that Aspen was liable to The Cosmopolitan Hotel and Casino (“Cosmo”) for
the full amount of that judgment. Aspen’s alleged breach exposed Cosmo and its carrier, St. Paul,
to this disastrous judgment. St. Paul was forced to pay damages and St. Paul is now subrogated to
Cosmo's rights against Aspen for the excess damages Aspen caused.

Aspen had $2 million in limits available to settle this claim: Moradi's allegations
implicated both Aspen's $1 million per occurrence limit under Coverage A and its $1 million
personal and advertising injury limit under Coverage B. Both Coverage A and Coverage B are
coverages within the CGL Coverage Part of Aspen's policy and when added together provide a
combined limit of $2 million under Aspen's Commercial General Liability Coverage Part ("CGL
Coverage Part") — an amount that was sufficient to accept the $1.5 Offer of Judgment.

Coverage A covers, among other things, damages for bodily injury caused by an accident.
Coverage B covers, among other things, damages for false imprisonment. Moradi alleged in his
complaint (and the jury stated in the special verdict form that Moradi proved) his claims both for
negligence and for false imprisonment, and that he sustained bodily injury. Therefore, a total of
$2 million in limits were available under Aspen's policy to settle the case.

In addition to the available limits exceeding the Offer of Judgment made by Moradi,

Aspen's appointed defense counsel warned Aspen that damages could exceed $310 million, and

1
ST. PAUL’S MOTION FOR PARTIAL SUMMARY
JUDGMENT AS TO ASPEN CASE NO. A-17-758902-C

AAO001187




© 00 ~N o o b~ O w NP

N NN NN N NN DN R PR R R R R R R e
©® N o OB W N B O ©W 0O N o o~ W N -k O

that a defense verdict could only be expected 3 out of 10 times, i.e., the defense would very likely
lose. Thus, St. Paul has alleged and will seek to prove that when Aspen rejected Moradi’s offer to
settle for the relatively modest sum of $1.5 million, after defense counsel had told Aspen that
Cosmo's exposure was in excess of $300 million and that Cosmo would likely lose, Aspen erred.

Aspen made and continues to make the untenable argument that it had only $1 million in
available limits and, therefore, it could not accept the Offer of Judgment. It pointed to an
endorsement which provides that the most it owes under its policy as a whole is the maximum
limit of insurance under "any one Coverage Part", and then asserted that Coverages A and B
within the CGL Coverage Part are in fact themselves coverage parts as that term is used in the
endorsement, such that Aspen only ever owed a single $1 million limit. This argument is belied
by the very terms of the policy. The term "coverage part” is used throughout the Aspen policy, but
only ever refers to coverage parts such as the CGL Coverage Part and the Liquor Liability
Coverage Part. Conversely, the policy specifically refers to Coverages A and B as being within a
single coverage part, i.e., the CGL Coverage Part. Incredibly, the very endorsement on which
Aspen relies itself specifically states that it applies to the CGL Coverage Part, not a "coverage part
A" or a "coverage part B." This argument is untenable and unsupported by the clear terms of the
policy.

Accordingly, for the reasons discussed herein, St. Paul respectfully requests that its motion
for summary adjudication that Aspen had $2 million in policy limits for the Moradi matter be
granted.

1. BACKGROUND FACTS

A. The Underlying Parties

This dispute arises out of a $160,500,000 verdict based on an assault committed by
security for the Marquee Nightclub against one of its patrons, David Moradi. See St. Paul’s
Request for Judicial Notice (“RIN”), Exh. 1, filed concurrently herewith. The nightclub was
managed by Roof Deck Entertainment, LLC, dba Marquee Nightclub (*Marquee™) on property
owned by Cosmo. See Declaration of Marc J. Derewetzky in Support of Motion for Partial

Summary Judgment (“Derewetzky Decl.”), § 1. Pursuant to the management agreement,

2
ST. PAUL’S MOTION FOR PARTIAL SUMMARY
JUDGMENT AS TO ASPEN CASE NO. A-17-758902-C
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Marquee agreed to defend and indemnify Cosmo for liability for Marquee's or its employees'
breach of that agreement or their negligence or willful misconduct, that Cosmo would be named
as an additional insured under any liability policies Marquee procured, and that such insurance
provided by Marquee would be primary. Derewetzky Decl., 12, Exh. 13.

B. The Underlying Incident

The incident began on April 8, 2012, when underlying plaintiff, David Moradi, was ready
to close out his tab for the night at the Marquee Nightclub. See Exhibit 2 to RIN (underlying
Complaint), 1 1. Marquee's club manager believed that Moradi's signature did not match his
credit card, and so came to Moradi's table with a Marquee security guard.® See Exhibits 2 and 3
to RIN. Because the club was loud, Moradi left the table with the manager and the guard to go
discuss the matter somewhere quieter, but on their way, a fight broke out between Moradi on the
one hand and Marquee’s manager and security guard on the other, with Moradi claiming it was
started by Marquee's employees, and Marquee's employees claiming it was started by Moradi.
See Exhibits 2 and 4 to RIN. Marquee's security guard then put Moradi in a dangerous
chokehold and forcibly removed him from the club, striking his head on a steel door jam on the
way out. See Exhibits 2 and 5 to RIN. Marquee personnel then confined Moradi in a room away
from public view and smashed his head repeatedly against the concrete floor. See Exhibits 2 and
6 to RIN. While they eventually let him go, Marquee personnel justified their behavior by
claiming that Moradi had earlier started the fight by head-butting Marquee's manager. See
Exhibit 2 to RIN. No clear video of any such head-butt exists. Further, Moradi contended that,
after the attack, Marquee destroyed video which would have more fully supported his account of
Marquee's employees’ wrongful behavior. See Exhibits 2 and 7 to RIN.

The attack left Moradi with traumatic brain damage, and injuries to his head, neck, arm,
knees, and other parts of his body. See Exhibits 2 and 8 to RIN. The brain injury made it
impossible for him to continue his work as a high-end hedge fund manager. See Exhibits 2 and 9
to RIN. Moradi alleged not only that the attack on him was wrongful, but that it was part of a

pattern of behavior by Marquee employees that resulted from Marquee's negligent training,

! There is no dispute at this point that the credit card was in fact Moradi's.
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supervision, and hiring of them. See Exhibits 2 ans10 to RIN. Moradi specifically alleged there
were attacks on other patrons that also involved dangerous chokeholds as well as the destruction
of evidence by Marquee and its employees, including incidents involving victims Cochran,
Nguyen, and Moore. See Exhibits 2 and 11 to RIN. During trial, the court viewed video of
Marquee employees attacking another patron, Cochran, during one of these other incidents, which
the court described as "disturbing." See Exhibits 2 and 12 to RIN.

C. The Underlying Suit and Judgment

Moradi sued Marquee and Cosmo for his injuries under causes of action for: 1) assault
and battery; 2) negligence; 3) intentional infliction of emotional distress; and 4) false
imprisonment. See Exhibit 2 to RIN. Cosmo's only exposure in this case was as the landowner,
i.e., its alleged liability was based merely on purported premises liability instead of any actual
wrong doing. See Exhibit 2 to RIN. At trial of the Underlying Action, the jury found in favor of
Moradi. See Exhibit 1 to RIN. The special verdict form states that Moradi established his claims
for: 1) assault; 2) battery; 3) false imprisonment; and 4) negligence. Id.. It also states that the
actions of Marquee employees were a legal cause of injury or damage to Moradi, that an officer
or managing agent of Marquee acted with oppression or malice in conduct that caused Moradi's
damages, and that an officer of Marquee expressly authorized or ratified its employees’ malicious
or oppressive conduct that caused Moradi's damages. Id. The jury awarded Moradi $160.5
million in damages, including $23 million in lost past earnings, $79.5 million in lost future
earnings, $20 million in past pain and suffering, and $38 million in future pain and suffering. Id.
The jury also allowed Moradi to recover punitive damages, but the matter settled for a
confidential sum before conclusion of that phase of trial. See Exhibit 2 to RIN, Derewetzky
Decl., 1 3.

Lastly, it is not clear if the jury’s verdict supported a judgment against Cosmo for any
wrongdoing: The special verdict did not ask and the jury did not indicate whether Cosmo was
independently negligent or indeed whether it was liable for any portion of the verdict at all. See
Exhibit 2 to RIN. Thus, while judgment was entered against Cosmo as well as Marquee, because

of manner in which counsel drafted the special verdict, it is not clear if the jury's verdict
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supported the judgment as against Cosmo for anything. See Exhibit 2 to RIN.

D. The Policy

Aspen issued a primary insurance policy with a CGL Coverage Part and a Liquor Liability
Coverage Part to Marquee effective October 16, 2011 to October 16, 2012. Derewetzky Decl., 14,
Exh. 14. Per a blanket additional insured endorsement, Cosmo qualifies as an additional insured
on Aspen's policy, meaning that both Marquee and Cosmo are Aspen's insureds. See Derewetzky
Decl., Exh. 14 (ASPEN000090). The CGL Coverage Part includes within it Coverage A for
bodily injury and property damage liability, and Coverage B for personal and advertising injury
liability. See Derewetzky Decl., Exh. 14 (ASPEN000042-50). Coverage A covers the insured's
legal liability for damages because of bodily injury that takes place during the policy period if it
is caused by an occurrence, defined as an accident. See Derewetzky Decl., Exh. 14
(ASPENO000042-46). This bodily injury coverage is subject to a limit of $1 million per
occurrence, meaning that for any one accident that causes bodily injury, the insured is entitled to
up to $1 million under Coverage A. See Derewetzky Decl., Exh. 14 (ASPEN000033).

Coverage B covers the insured's legal liability for damages because of personal and
advertising injury, defined to include false imprisonment. See Derewetzky Decl., Exh. 14
(ASPENO000046-47). This personal injury coverage is subject to a limit of $1 million per person
insured under Coverage B. See Derewetzky Decl., Exh. 14 (ASPEN000033). Coverage under the
entire CGL Coverage Part, which includes both Coverages A and B, is subject to a general
aggregate limit of $2 million. I1d. Thus, an insured may have $1 million in bodily injury
coverage under Coverage A and another $1 million in coverage under Coverage B, capped by a
total aggregate limit of $2 million dollars, which would limit liability if there were more than one
person injured or more than one accident at issue.

In response to tender of the Moradi action, Aspen provided a joint defense to both
Marquee and Cosmo. Derewetzky Decl., 1 5, Exhs. 15 and 16. Aspen never sought nor procured
a conflict waiver from Cosmo. Derewetzky Decl., 1 5. As early as November 13, 2015, defense
counsel Aspen appointed and controlled specifically warned Aspen of the potential for a

catastrophic verdict of $310 million in compensatory damages, and predicted a defense verdict
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only 3 out of 10 times, i.e., there was a 70 percent chance of plaintiff prevailing. Derewetzky
Decl., § 6, Exh 17. On or about December 10, 2015, Moradi served a formal, written statutory
Offer of Judgment in the amount of $1,500,000. Derewetzky Decl., § 7, Exh 18. Aspen failed to
accept the offer. The matter proceeded to trial resulting in a $160.5 million judgment. RJIN, Exh.
1.

1. LEGAL STANDARDS

A. Summary Judgment Standard

Under Rule 56(a) of the Nevada Rules of Civil Procedure, “[sJummary judgment is
appropriate and ‘shall be rendered forthwith’ when the pleadings and other evidence on file
demonstrate that no ‘genuine issue as to any material fact [remains] and that the moving party is
entitled to a judgment as a matter of law.”” Wood v. Safeway, Inc., 121 Nev. 724, 729, 121 P.3d
1026, 1029 (2005). “The party moving for summary judgment bears the initial burden of
production to show the absence of a genuine issue of material fact. If such a showing is made,
then the party opposing summary judgment assumes a burden of production to show the existence
of a genuine issue of material fact.” Cuzze v. University and Community College System of
Nevada, 123 Nev. 598, 602, 172 P.3d 131, 134 (2007). "The substantive law controls which
factual disputes are material and will preclude summary judgment; other factual disputes are
irrelevant. A factual dispute is genuine when the evidence is such that a rational trier of fact could
return a verdict for the nonmoving party.” Wood v. Safeway, Inc., 121 Nev. 724, 731, 121 P.3d
1026, 1031 (2005). However, "the nonmoving party . . . bears the burden to ‘do more than simply
show that there is some metaphysical doubt' as to the operative facts in order to avoid summary
judgment being entered in the moving party's favor.” 1d. Rather, "[tlhe nonmoving party 'must,
by affidavit or otherwise, set forth specific facts demonstrating the existence of a genuine issue for
trial or have summary judgment entered against him." The nonmoving party ‘is not entitled to
build a case on the gossamer threads of whimsy, speculation, and conjecture.”” Id.

B. Nevada Rules of Insurance Policy Interpretation

Under Nevada law, the interpretation of an insurance contract is a question of law for the

court. Powell v. Liberty Mut. Fire Ins. Co., 127 Nev. 14, 252 P.3d 668, 672 (2011). “The contract
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will be read as a whole and given a construction which will accomplish the object of providing
indemnity for the losses covered by the policy.” American Excess v. MGM Grand, 102 Nev. 601,
604 (Nev. 1986). Nevada courts view a policy’s language “from the perspective of one not trained
in law and give plain and ordinary meaning to the terms.” Farmers Ins. Exch. v. Neal, 119 Nev.
62, 64, 64 P.3d 472, 473 (2003) (quotations omitted). “Any ambiguity or uncertainty in an
insurance policy must be resolved against the insurer and in favor of the insured. . . . The contract
will be given a construction which will fairly achieve its object of providing indemnity for the loss
to which the insurance relates.” National Union v. Reno Executive Air, 100 Nev. 360, 365 (1984).
“Accordingly, the language of an insurance policy is broadly interpreted in order to afford ‘the
greatest possible coverage to the insured.’ . . . An insurance policy may restrict coverage only if
the policy’s language ‘clearly and distinctly communicates to the insured the nature of the
limitation.”” United Nat'l Ins. Co. v. Frontier Ins. Co., 120 Nev. 678, 684 (2004).

“While clauses providing coverage are interpreted broadly so as to afford the greatest
possible coverage to the insured, clauses excluding coverage are interpreted narrowly against the
insurer.” Id. “[I]f an insurer wishes to exclude coverage by virtue of an exclusion in its policy, it
must (1) write the exclusion in obvious and unambiguous language in the policy, (2) establish that
the interpretation excluding covering [sic] under the exclusion is the only interpretation of the
exclusion that could fairly be made, and (3) establish that the exclusion clearly applies to this
particular case.” Powell v. Liberty Mut. Fire Ins. Co., 127 Nev. 156, 164, 252 P.3d 668, 674 (Nev.
2011) (emphasis added). “[C]lauses excluding coverage are interpreted narrowly against the
insurer.” Fed. Ins. Co. v. Am. Hardware Mut. Ins. Co., 124 Nev. 319 322, 184 P.3d 390, 392
(Nev. 2008) (internal quotation marks omitted); see also Cranmore v. Unumprovident Corp., 430
F.Supp. 2d 1143, 1149 (D. Nev. 2006). “When a policy has been issued which purportedly
provides coverage but whose exclusionary provisions as interpreted by the insurer would narrow
the coverage to defeat the purpose of the insurance, the policy must be construed against the
insurer. . . . Such an exclusion must be stated clearly and unambiguously so as to readily
communicate to the insured the specific circumstances under which he or she will not receive the

expected coverage.” Reno's Executive Air, 100 Nev. at 366 (emphasis added). “Ultimately, a court
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should interpret an insurance policy to effectuate the reasonable expectations of the insured.”
Powell v. Liberty Mut. Fire Ins. Co., supra at 162, 252 P.3d at 672.
IV. ARGUMENT

A Aspen Had Two Million in Limits Available to Settle the Moradi Action — One
Million Under Coverage A Plus One Million Under Coverage B.

Aspen had $2 million in available policy limits but it allowed a $1.5 million Offer of
Judgment to lapse by improperly claiming that it had only $1 million in policy limits available to
its insureds. This resulted in the case proceeding to trial and a $160.5 million judgment against
the insureds. This result was fully avoidable had Aspen simply made available the true policy
limits in order to accept the $1.5 million Offer of Judgment.

Insurers owe a duty of good faith and fair dealing to their insureds. U. S. Fid. & Guar. Co.
v. Peterson, 91 Nev. 617, 540 P.2d 1070 (1975); see also, Pemberton v. Farmers Ins. Exch., 109
Nev. 789, 793, 858 P.2d 380, 382 (1993). As alleged in the complaint, when Aspen failed to settle
the case, it became responsible for all consequential damages proximately caused thereby,
including damages in excess of policy limits. 1d.; see also, Kelly v. CSE Safeguard Ins., Co., No.
2:08-CV-0088-KJD-RJJ, 2011 WL 4526769, at *4 (D. Nev. Sept. 27, 2011), aff'd, 532 F. App'x
698 (9th Cir. 2013). Aspen was wrong to contend that it had no ability to accept the settlement as
both the Coverage A. Bodily Injury and the Coverage B. Personal Injury limits were available to

settle.

1. Aspen’s Per Occurrence Limit of One Million Dollars Under Coverage A for
Bodily Injury Caused by an Occurrence Was Available for Settlement.

Aspen's CGL Coverage Part provided $1 million in coverage for the Moradi action under

the bodily injury coverage of Coverage A. Coverage A states:

Coverage A. Bodily Injury and Property Damage Liability?
1. Insuring Agreement
a. We will pay those sums that the insured becomes legally obligated

to pay as damages because of “bodily injury” or “property damage”
to which this insurance applies. . . .

2 This text is in all caps and bold in the policy. For ease of reading, we present it in title case

and regular font here.
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b. This insurance applies to “bodily injury and “property damage” only
if:

1) The “bodily injury” or “property damage” is caused by an
“occurrence” that takes place in the “coverage territory”, . . .
See, Derewetzky Decl., Exh. 14 at ASPEN000042.

Under this language, Coverage A covers, among other things, sums the insured is legally
obligated to pay as damages because of bodily injury caused by an occurrence. "Bodily injury" is
defined as "bodily injury, sickness or disease sustained by a person, including death resulting from
any of these at any time." A Nevada federal district court has held that such a definition is
inherently ambiguous, and therefore includes not only physical injury to the body, but also
emotional distress without accompanying physical injury. Brewington v. State Farm Mut. Auto.
Ins. Co., 45 F. Supp. 3d 1215, 1220 (D. Nev. 2014).

Here, the underlying Moradi case is indisputably based in part on bodily injury: Moradi
claimed traumatic brain damage, and injuries to the head, neck, arm, knees, and other parts of his
body. Emotional distress was also claimed stemming from the physical injuries and security's
overall reprehensible treatment of him. Moradi alleged that Marquee employees created a cover
story after the attack in which they claimed Moradi attacked them first, and by allegedly
destroying video after the fact to support their false narrative. Based on these allegations, the
bodily injury requirement of Coverage A is met.

Likewise, there is an occurrence. Aspen's policy defines "occurrence™ as "an accident,
including continuous or repeated exposure to substantially the same general harmful conditions.”
The Nevada Supreme Court has defined an accident as “a happening that is not expected, foreseen,
or intended.” Beckwith v. State Farm Fire & Cas. Co., 120 Nev. 23, 26, 83 P.3d 275, 276 (2004).
Here, Moradi alleged a cause of action for negligence (and the jury determined he proved that
claim). Thus, the occurrence requirement of Coverage A was also met.

Because the Moradi suit alleged bodily injury caused by an occurrence, Coverage A of the
CGL Coverage Part was triggered up to the applicable limit of liability. The limits of insurance
section provides that Coverage A is subject to a per occurrence limit.

The policy provides:
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Section Il - Limits of Insurance

5. Subject to Paragraph 2 or 3 above,? whichever applies, the Each Occurrence
Limit is the most we will pay for the sum of:

a. Damages under Coverage A; and
b. Medical expenses under Coverage C

because of all bodily injury and property damage arising out of any one
occurrence.

See, Derewetzky Decl., Exh. 14 at ASPEN000049-50.

Under this provision, the most Aspen owes under Coverage A and Coverage C* for all
bodily injury arising from a single occurrence is the amount of the per occurrence limit. The
Declarations in the Aspen policy state that the per occurrence limit is $1 million dollars.”
Therefore, assuming for the sake of argument there is only a single accident at issue here, Aspen

had $1 million available under Coverage A to pay toward settlement of the claim.

2. Aspen's Personal And Advertising Injury Limit of One Million Dollars Under
Coverage B for False Imprisonment Provided An Additional Limit Available
for the Offer of Judgement.

Aspen's CGL Coverage Part also provided $1 million in coverage for the Moradi suit under
the personal and advertising injury coverage of Coverage B. The Coverage B coverage grant

states:
Coverage B. Personal and Advertising Injury Liability

1. Insuring Agreement

a. We will pay those sums that the insured becomes legally obligated
to pay as damages because of “personal and advertising injury” to
which this insurance applies. . . .

b. This insurance applies to “personal and advertising injury” caused
by an offense arising out of your business but only if the offense was
committed in the “coverage territory” during the policy period.

3 Paragraphs 2 and 3 refer to the general aggregate limit and the products-completed

operations aggregate limit. The products-completed operations hazard is not relevant here, and the
general aggregate is discussed below.

Coverage C provides some coverage for certain medical expenses, but it is not at issue
here.
> Paragraph 1 of the limits section specifically provides that "[t]he Limits of Insurance

shown in the Declarations and the rules below fix the most we will pay . . ."
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See, Derewetzky Decl., Exh. 14 at ASPEN000046.

Under this language Aspen owes, among other things, coverage for all damages the insured
must pay because of personal and advertising injury caused by an offense committed during the
policy period. "Personal and advertising injury" is defined to include a number of offenses,
including "[f]alse arrest, detention or imprisonment.” Moradi made a claim of false imprisonment
and as such, Aspen has a coverage obligation for that claim under Coverage B. See, e.g., N. Am.
Bldg. Maint., Inc. v. Fireman's Fund Ins. Co., 137 Cal. App. 4th 627, 639, 40 Cal. Rptr. 3d 468,
477 (2006) (duty to defend false imprisonment claim under personal injury coverage). Notably,
under Coverage B, there is no requirement that the injury result from an accident as it must under
Coverage A, because many of the offenses covered are not accidental. Further, under Coverage B,
the type of injury is also irrelevant; all injury from the offense is covered, even economic loss. Id.
("[P]ersonal and advertising injury may involve purely economic losses, irrespective of whether
the claimant also suffered any bodily injury or property damage.”). Thus, any injury, including
physical injury, purely economic loss, or emotional distress resulting from false imprisonment
would fall within Coverage B.

Here, Moradi alleged a cause of action for false imprisonment, and the jury found on the
verdict form that Moradi proved his claim for false imprisonment. This indisputably triggered
Coverage B. Thus, the personal and advertising injury limit of Coverage B was also available to
settle the Moradi action.

The limit of liability for Coverage B is set forth as follows:

Section Il - Limits of Insurance

4. Subject to Paragraph 2. above,® the Personal and Advertising Injury Limit is
the most we will pay under Coverage B for the sum of all damages because
of all "personal and advertising injury” sustained by any one person or
organization.

See, Derewetzky Decl., Exh. 14 at ASPEN000049-50.
111

° Paragraph 2, discussed below, sets the general aggregate limit under the whole CGL

Coverage Part.
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Under this provision, Aspen's liability under Coverage B is limited to the personal and
advertising limit for all damages suffered by one person. Here, because Moradi was the only
person injured, Aspen's liability under Coverage B is one separate personal and advertising injury
limit for all damages based on false imprisonment.

Notably, Coverage A and Coverage B within the CGL Coverage Part are two separate and
distinct coverages, each with separate limits. Thus, the personal and adverting injury limit of
Coverage B was triggered in addition to the per occurrence limit of Coverage A. Therefore,
Aspen also had $1 million available under Coverage B to pay toward settlement of the claim, in
addition to the $1 million available under Coverage A for a total of available limits of $2 million.

The CGL Coverage Part does limit the total coverage available under that coverage part as

a whole through the general aggregate limit, but that limit is $2 million. The policy provides:

Section Il - Limits of Insurance

2. The General Aggregate Limit is the most we will pay for the sum of:
a. Medical expenses under Coverage C;
b. Damages under Coverage A, except damages because of "bodily

injury™ or "property damage" included in the "products-completed
operations" hazard:’ and
C. Damages under Coverage B.

See, Derewetzky Decl., Exh. 14 at ASPEN000049.

Under this provision, Aspen’s liability under Coverage A and Coverage B together is
limited to the general aggregate limit. The Declarations state that the general aggregate limit is $2
million. However, as the per occurrence limit and personal and advertising injury limits added
together total only $2 million, this limit has no practical effect in this case.?

In summary, because this claim involved both bodily injury caused by an accident and

! The products-completed operations hazard refers to damage caused by products and

completed work, and is not at issue here because the injuries were caused during operations, not
after they were completed.

8 This would not be the case if, for example, the underlying suit involved more than one
occurrence, each of which would trigger a separate per occurrence limit, or if more than one
person were subjected to personal injury, which would trigger multiple personal and advertising
injury limits. For purposes of this motion only, St. Paul does not contend there is more than one
occurrence.
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injury caused by false imprisonment, Aspen had both its $1 million per occurrence limit under
Coverage A and its $1 million personal and advertising injury limit under Coverage B, or a total of

$2 million under its CGL Coverage Part, available to accept the $1.5 million Offer of Judgment.

3. Aspen's Common Conditions Provision Did Not Limit Its Liability Within Its
CGL Coverage Part To Only One Million Dollars.

In its first Motion to Dismiss, Aspen argued, without any reference to the insurance
policy’s terms, that it could not have breached its duty to settle as a matter of law because its
policy limit was $1 million and the lowest settlement offer was the $1.5 million Offer of
Judgment. (Aspen’s December 13, 2017 Motion to Dismiss at 14:15 — 15:1). The motion was
denied and Aspen then filed a second Motion to Dismiss, which was also denied. In the second
motion, Aspen again claimed that, as a matter of law, it was unable to accept the $1.5 million
Offer of Judgment due to a maximum $1 million limit under the Aspen policy. However, this time
Aspen asserted that its Common Policy Conditions endorsement protected it from owing the full
$2 million aggregate limit. (Aspen’s June 25, 2018 Motion to Dismiss, at 18:21-24; 19:1-23) This
argument is incorrect and demonstrates that Aspen failed in its duty to properly represent the
policy terms. The Common Policy Conditions endorsement applies only as between separate
coverage parts, not to coverages within a single coverage part. Thus, Aspen owed its full $2
million policy limits. It was fully within Aspen’s ability to accept the Offer of Judgment and
avoid being guilty of breach of the duty to settle.

The provision on which Aspen relies states: "If this policy contains two or more Coverage
Parts providing coverage for the same 'occurrence,' 'accident,' ‘cause of loss,' 'loss' or offense, the
maximum limit of insurance under all Coverage Parts shall not exceed the highest limit of
insurance under any one Coverage Part." “Coverage Part,” while capitalized, is not specifically
defined in the Aspen policy. Nevada law requires insurance policies be read as a whole.
American Excess v. MGM Grand, 102 Nev. 601, 604 (Nev. 1986). Even a cursory review of the

first page of Aspen's policy's Declarations reveals the following:

THIS POLICY CONSISTS OF THE FOLLOWING COVERAGE
PARTS FOR WHICH A PREMIUM IS INDICATED. THIS
PREMIUM MAY BE SUBJECT TO ADJUSTMENT.
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PREMIUM
COMMERCIAL GENERAL
LIABILITY COVERAGE PART $525,000
COMMERCIAL PROPERTY COVERAGE PART $N/A
LIQUOR LIABILITY COVERAGE PART $INCLUDED
TERRORISM PREMIUM $N/A

FORMS APPLICABLE TO ALL COVERAGE PARTS;
AS PER SCHEDULE OF APPLICABLE FORMS

See, Derewetzky Decl., Exh. 14 at ASPEN000032 (emphasis added).

This language makes it blatantly obvious that the "Coverage Parts" referred to in the
endorsement are the Commercial General Liability Coverage Part, the Commercial Property
Coverage Part, the Liquor Liability Coverage Part, etc. That the Commercial General Liability
Coverage Part is a single coverage part is basic insurance application. The policy does not refer to
separate coverages within a particular Coverage Part, such as the “bodily injury and property
damage” coverage and “personal and advertising injury” coverage that are both found within the
single CGL Coverage Part. Nothing in the endorsement or anywhere else in the Aspen policy
indicates that the two coverages cannot both respond to appropriate claims where, as here, the
underlying action alleges both bodily injury caused by an accident (Marquee employees’
negligence) and personal injury caused by an offense (Marquee employees’ false imprisonment of
Moradi). Indeed, the plain language of the policy mandates this result. Thus, Aspen owed both of
its $1 million dollar limits -- one for bodily injury and one for false imprisonment -- for a total of
$2 million in limits.

An examination of the other terms of Aspen's policy also reveals numerous policy
provisions confirming St. Paul's interpretation of Aspen'’s endorsement. For example, the
Commercial General Liability Coverage Part (“CGL”) includes another insurance provision on

form CG0001 at Section 1V(4) which provides:

4. Other Insurance
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If other valid and collectible insurance is available to the insured
for a loss we cover under Coverages A and B of this Coverage
Part, our obligations are limited as follows . . .

See, Derewetzky Decl., Exh. 14 at ASPEN000050 (emphasis added).

The other insurance clause specifically states that both Coverages A and B fall under a
single coverage part, which is the CGL Coverage Part. There is no other way to interpret the
provision than that Coverages A and B are not separate coverage parts as that term is used in the
Aspen endorsement because the clause applies to losses under both Coverage A and Coverage B.
Thus, "this Coverage Part" must refer to the CGL Coverage Part. Accordingly, Aspen's
interpretation of the endorsement is wrong.

Other sections of form CG0001 within the CGL Coverage Part which apply to both
Coverage A and Coverage B also refer to "this Coverage Part" in the singular, including: Section
11(2)(d) (regarding the rights and duties of legal representatives under this Coverage Part), the last
paragraph of Section 111, Limits of Insurance (regarding applicability of the limits within this
Coverage Part annually), Section 1V(1) (regarding bankruptcy not relieving Aspen of its
obligations under this Coverage Part), Section 1VV(3) (regarding legal action against Aspen under
this Coverage Part), Section IV(5) (regarding the premium shown for this Coverage Part), the final
paragraph of Section IV (4) (stating that Aspen does not share with policies excess to the limits of
this Coverage Part), Section IV(7) (regarding duties assigned the first named insured in this
Coverage Part), Section 1VV(8) (regarding Aspen's right of subrogation for payments made under
this Coverage Part), and Section 1VV(9), (regarding when Aspen decides not to renew this coverage
part). Each of these sections is drafted in such a way that they indicate it is the CGL Coverage
Part as a whole which is the relevant Coverage Part, not Coverages A and B within it.

Further, the Liquor Liability Coverage Part includes analogous references on form CG 00
3312 14, such as the other insurance provision at Section 1V/(4) of that form. See, Derewetzky
Decl., Exh. 14 at ASPEN000058 ("If other valid and collective insurance is available to the
insured for a loss we cover under this Coverage Part . . ."). Likewise, the Calculation of Premium

endorsement on form IL 00 03 07 02,° a standard form which is drafted to apply to all coverage

° See, Derewetzky Decl., Exh. 14 at ASPEN000040.
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parts that may appear in a policy, lists the following coverage parts to which it is potentially
applicable if they are included: Boiler and Machinery Coverage Part, Capital Assets Program
(output policy) Coverage Part, Commercial Automobile Coverage Part, Commercial General
Liability Coverage Part, Commercial Inland Marine Coverage Part, Commercial Property
Coverage Part, Crime and Fidelity Coverage Part, Employment-Related Practices Liability
Coverage Part, Farm Coverage Part, Liquor Liability Coverage Part, Owners and Contractors
Protective Liability Coverage Part, Pollution Liability Coverage Part, Products/Competed
Operations Liability Coverage Part, Professional Liability Coverage Part, and Railroad Protective
Liability Coverage Part. While these additional coverage parts were not included in Aspen's
policy, they provide further evidence of how Aspen (and the insurance industry as a whole)
employ the term "coverage part." This unambiguously demonstrates that Coverage A and
Coverage B within the CGL Coverage Part are not themselves “Coverage Parts,” but rather
coverages within a single coverage part.

The policy change endorsements (ASPEN0000108-109) also each refer to "Coverage Parts
Affected,"” specifying they apply to the "Commercial General Liability Coverage Part." Numerous
endorsements, including the Total Lead Exclusion, Silica Exclusion, contractual liability
amendments, hired auto and non-owned auto liability, and even the endorsement Aspen relies on
itself, the “Amendment — Common Policy Conditions” endorsement, state that they modify only
the "Commercial General Liability Coverage Part." See, Derewetzky Decl., Exh. 14 at
ASPENO000068. This further confirms that the coverage part is the whole CGL Coverage Part, not
those separate coverages within it.

Finally, if Aspen's position were correct, then it would make no sense for the general
aggregate limit section quoted above to state that it limits coverage under Coverage A and
Coverage B to the amount of the general aggregate limit of $2 million. This is because, under
Aspen’'s interpretation, the full amount of both limits could never apply; rather, only a one limit of
$1 million could ever apply, so there would be no need for a general aggregate limit. The per
occurrence and personal and advertising injury limits themselves would function as aggregates,

because Aspen's liability could not exceed either one of them. Indeed, Aspen's argument would
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mean that there could not even be more than one per occurrence limit triggered by multiple
accidents, or multiple personal and advertising injury limits triggered by injuries to multiple
claimants, and yet the way these clauses are drafted clearly contemplates that this could be the
case by addressing such situations. For these reasons also, Aspen's argument is wrong.

In contrast, Aspen cannot point to any specific use of the term “coverage parts” in its
policy which supports its interpretation. Rather, its only “argument” that Coverage A and
Coverage B are each “coverage parts” rather than parts of a single “coverage part” is that is what
Aspen says it means. This is contrary not only to Nevada's rules of policy interpretation, but to the
rules in every jurisdiction. Aspen’s empty, unsupported argument is contrary to the fundamental
structure and plain language of its policy because it has no other way to avoid liability in excess of
limits.

Finally, even if Aspen's argument were tenable, which it is not, to the extent there is
uncertainty in its policy, that doubt would have to be resolved in favor of coverage. National
Union v. Reno Executive Air, 100 Nev. 360, 365 (1984). Of course, the policy is not ambiguous.
It simply does not say what Aspen says it does. Accordingly, Aspen owed both limits, and so
failed to settle when good faith required it to do so, rendering it liable for the excess judgment and

so too to St. Paul in subrogation.

1. St. Paul is Subrogated to All Claims Cosmo Had Against Aspen Based on the

$160.5 Million in Damages Aspen Caused to Cosmo.

Due to Aspen’s breach of duty to settle, St. Paul was required to pay a confidential sum to
resolve the $160.5 million judgment entered against Cosmo. Nevada law supports the position
that St. Paul is now entitled to assert Cosmo's right to recover those sums from Aspen through
both equitable and contractual subrogation.™

"Subrogation is not a cause of action in and of itself,” but rather an equitable remedy that

allows one party to assert the cause of action of another. 73 Am. Jur. 2d Subrogation § 75; Pulte

10 St. Paul included a more comprehensive discussion of the history and purpose of

subrogation in its oppositions to AIG's and Aspen's motions to dismiss. If the Court would like a
more detailed discussion of subrogation, St. Paul can provide it or incorporate by reference those
arguments here.
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Home Corp. v. Parex, Inc., 174 Md. App. 681, 742, 923 A.2d 971, 1005 (2007), aff'd, 403 Md.
367,942 A.2d 722 (2008). Under this doctrine, when an insurer pays for an injury to another
caused by a third party, then the insurer has the right to step into the injured party's shoes to
recover the amount paid from the wrong doer. 1d. Thus, the burden of the loss is placed on the
party that caused it, where it belongs. 73 Am. Jur. 2d Subrogation 8 2; Kim v. Lee, 145 Wash. 2d
79, 88, 31 P.3d 665, 669 (Wash. 2001) ("Subrogation is fundamentally an equitable concept
designed 'to impose ultimate responsibility for a wrong or loss on the party who, in equity and
good conscience, ought to bear it."").

Foundational to the operation of subrogation is that the party who would have been injured
was not ultimately injured because the insurer paid for the injury. Arguello v. Sunset Station, Inc.,
127 Nev. 365, 368-69, 252 P.3d 206, 208 (2011) (""[A]n insurer that pays its insured in full for
claimed losses is subrogated by operation of law to the rights, if any, which the insured may have
had against the tortfeasor before payment was made.™); see also, Fireman's Fund Ins. Co. v.
Maryland Cas. Co., 65 Cal. App. 4th 1279, 1292, 77 Cal. Rptr. 2d 296, 30203 (1998) (including
as a necessary element of subrogation that the insurer paid for the claim). Thus, the fact the
original party was ultimately protected from injury does not defeat a right of subrogation, but
rather establishes it.

One of the common areas in which subrogation is employed between insurers is by an
excess carrier against a primary carrier which failed to settle within its limits. Cases allowing an
excess carrier to proceed against a lower level primary carrier are legion. Litig. & Prev. Ins. Bad
Faith 8 7:9 ("The courts are all but unanimous in holding that a paying excess carrier, as subrogee
of the insured's rights, may maintain an action against a primary carrier for the latter's bad faith,
excess liability resulting from breach of its settlement duties, or defense duties, or both. The
vehicle used has largely been that of equitable subrogation.”); see, e.g., National Sur. Corp. v.
Hartford Cas. Ins. Co., 493 F.3d 752, 757 n.2 (6th Cir. 2007) (explaining subrogation between
primary and excess insurers is the "overwhelming majority"” rule and citing cases from twenty-
seven jurisdictions in support); Sequoia Ins. Co. v. Royal Ins. Co. of Am., 971 F.2d 1385, 1391

(9th Cir. 1992) (primary insurer responsible for excess judgment because of failure to settle, not
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excess insurer); Twin City Fire Ins. Co. v. Burke, 204 Ariz. 251, 255, 63 P.3d 282, 286 (2003)
("An excess insurer's right to bring an action for refusal to settle is premised on the notion that the
excess insurer should not have to pay a judgment if the primary insurer caused the excess
judgment by the failure to settle within primary limits."). This is because the primary carrier had
an obligation to pay before the excess carrier, and because by failing to do so it caused the excess
damages for which the excess carrier had to pay per its own policy obligations.

Nevada, like jurisdictions nationally, has long recognized that where one party pays for
another’s injuries, the party who paid has the right to recover the amount it paid from the guilty
tortfeasor via subrogation. See, e.g., Am. Sterling Bank v. Johnny Mgmt. LV, Inc., 126 Nev. 423,
428, 245 P.3d 535, 538-39 (2010); Laffranchini v. Clark, 39 Nev. 48 (1915). Nevada trial courts
may apply subrogation in any context to achieve an equitable result, and will be reviewed for
abuse of discretion only. Am. Sterling Bank, supra; see also, Zhang v. Recontrust Co., N.A., 2017
WL 5499229, 405 P.3d 103 (Nev., Docket nos. 69246; 70923, Nov. 15, 2017)(unpublished
opinion); Arguello v. Sunset Station, Inc., 127 Nev. 365, 368-69, 252 P.3d 206, 208 (2011); NAD,
Inc. v. Eighth Judicial Dist. Court of State, ex rel. Cty. of Clark, 115 Nev. 71, 76, 976 P.2d 994,
997 (1999).

Nevada recognizes not only equitable subrogation, but also contractual subrogation, which
is not based on equity, but rather a contractual agreement between subrogee and subrogor. See,
e.g., Canfora v. Coast Hotels & Casinos, Inc., 121 Nev. 771, 776, 121 P.3d 599, 603 (2005)
(enforcing a contractual subrogation clause in an employee benefits plan). The Nevada Supreme
Court has only restricted enforcement of contractual subrogation clauses in the very limited med-
pay context, which is not applicable here, nor to insurers generally. 1d. The principal difference
between contractual and equitable subrogation is that contractual subrogation does not require
equitable superiority. Fortis Benefits v. Cantu, 234 S.W.3d 642, 647 (Tex. 2007); see also, Windt,
Insurance Claims and Disputes Section 10:5 (6th Ed., Thomson Reuters 2018) ("The only
differences between the insurer's rights under contractual as opposed to legal subrogation are that,
in many states, under the former, the insurer will not have to demonstrate (1) that it is not a

volunteer in order to obtain any subrogation rights, and (2) that its equities are superior to the
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party against whom it is seeking subrogation."); see, e.g., Nat'l Union Fire Ins. Co. of Pittsburgh,
Pa. v. Riggs Nat. Bank of Washington, D.C., 646 A.2d 966, 971 (D.C. 1994); Liberty Mut. Ins. Co.
v. Thunderbird Bank, 113 Ariz. 375, 379, 555 P.2d 333, 337 (1976); Mut. Serv. Cas. Ins. Co. v.
Elizabeth State Bank, 265 F.3d 601, 628 (7th Cir. 2001).

Here, St. Paul has both the right to equitable subrogation and contractual subrogation
against Aspen. "There is no general rule to determine whether a right of subrogation exists. Thus,
ordering subrogation depends on the equities and attending facts and circumstances of each case."”
73 Am. Jur. 2d Subrogation § 10. In the insurance context, a widely-cited California court of

appeal opinion broke down subrogation into eight elements:

(a) the insured suffered a loss for which the defendant is liable, either as the
wrongdoer whose act or omission caused the loss or because the defendant
is legally responsible to the insured for the loss caused by the wrongdoer;
(b) the claimed loss was one for which the insurer was not primarily liable;
(c) the insurer has compensated the insured in whole or in part for the same
loss for which the defendant is primarily liable; (d) the insurer has paid the
claim of its insured to protect its own interest and not as a volunteer; (e) the
insured has an existing, assignable cause of action against the defendant
which the insured could have asserted for its own benefit had it not been
compensated for its loss by the insurer; (f) the insurer has suffered damages
caused by the act or omission upon which the liability of the defendant
depends; (g) justice requires that the loss be entirely shifted from the insurer
to the defendant, whose equitable position is inferior to that of the insurer;
and (h) the insurer's damages are in a liquidated sum, generally the amount
paid to the insured.

Fireman's Fund Ins. Co. v. Maryland Cas. Co., 65 Cal.App.4th 1279, 1292, 77 Cal.Rptr.2d
296, 302-03 (1998).

In the context of subrogation by an excess carrier against a lower level carrier, the Nevada
federal district court has opined that while Nevada will weigh these factors, because subrogation is
an equitable remedy, none are dispositive except that only the insured's rights may be asserted.
Colony Ins. Co. v. Colorado Cas. Ins. Co., 2018 WL 3312965, at *5 (D. Nev. July 5, 2018).

For purposes of this case, whether the Court weighs or requires all the factors makes no
difference. St. Paul is entitled to subrogation because: a) Cosmo suffered a loss for which Aspen
is liable, namely the $160.5 million excess judgment; b) St. Paul is not primarily liable like Aspen

because: i) Aspen is a primary carrier and St. Paul is an excess carrier; and ii) Aspen refused an
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opportunity to settle for the $1.5 Offer of Judgment because it claimed it only had a $1 million
limit; c) St. Paul paid to protect its own interest, not as a volunteer, because the claim underlying
the judgment was potentially covered under St. Paul's policy; d) Cosmo had an existing assignable
cause of action against Aspen that it could have asserted had it not been compensated for its loss
by St. Paul; e) St. Paul suffered damages because of Aspen’'s “limits” position; and g) justice
requires the entirety of the loss be shifted to Aspen. Accordingly, St. Paul is subrogated to
Cosmo’s rights against Aspen the full amount it paid toward settlement.

Furthermore, because St. Paul's policy includes a contractual subrogation provision, it does
not actually need equitable superiority to prevail against Aspen. Rather, St. Paul can assert
Cosmo's causes of action against Aspen as if it were Cosmo, with Aspen's liability determined
based solely on whether it would be liable to Cosmo. As explained above, Aspen is liable to
Cosmo for failing to accept the $1.5 Offer of Judgment that then resulted in a $160.5 million
judgement against Cosmo.

This result is wholly in accord with the underlying equitable purpose of subrogation,
because it places the full cost of the damages caused on the insurer that caused them, rather than
other innocent parties who did not. This in turn provides an incentive for malfeasant insurers such
as Aspen to honor their duties. Indeed, if subrogation were not permitted, as Aspen and AIG
proposed in their failed, misguided motions to dismiss, then insurers would have an incentive not
to pay claims they knew were perfectly valid in the hope that some other carrier would pay first
and be stuck with the bill. In other words, if subrogation were not permitted, carriers would be
forced to "play chicken" with each other, a perilous game which would inevitably result in
massive excess judgments such as that at issue here, which damage not only innocent excess
carriers whose obligations are not yet triggered, but also insureds themselves. The madness of
such a result is why authorities nationwide almost universally support subrogation in cases such as
this one.

Accordingly, St Paul is entitled to summary judgment against Aspen, and damages in the
amount of its payment toward settlement.

111
Iy
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V. CONCLUSION

For all the foregoing reasons, St. Paul’s motion for partial summary judgment should be
granted, establishing that Aspen’s policy had $2 million in limits available for Moradi’s claims.

Dated: August 29, 2019 MORALES FIERRO & REEVES

By: /s/Ramiro Morales
Ramiro Morales, [Bar No. 007101]
William C. Reeves [Bar No. 008235]
Marc J. Derewetzky [Bar No.: 006619]
600 So. Tonopah Dr., Suite 300
Las Vegas, NV 89106

Attorneys for Plaintiff, ST. PAUL
FIRE & MARINE INSURANCE
COMPANY
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CLERK OF THE COUE :I
DECL Cﬁfu—l&

RAMIRO MORALES [Bar No.: 007101]
E-mail: rmorales@mfrlegal.com
WILLIAM C. REEVES [Bar No. 008235]
E-mail: wreeves@mfrlegal.com

MARC J. DEREWETZKY [Bar No.: 006619]
E-mail: mderewetzky@mfrlegal.com
MORALES, FIERRO & REEVES

600 South Tonopah Drive, Suite 300

Las Vegas, Nevada 89106

Telephone:  (702) 699-7822
Facsimile: (702) 699-9455

Attorneys for Plaintiff, ST. PAUL FIRE &
MARINE INSURANCE COMPANY

DISTRICT COURT

CLARK COUNTY, NEVADA

ST. PAUL FIRE & MARINE INSURANCE ) CASENO.: A-17-758902-C
COMPANY, g DECLARATION OF MARC J.
Plaintiffs )y DEREWETZKY IN SUPPORT OF
’ ) PLAINTIFF ST. PAUL FIRE & MARINE
VS ) INSURANCE COMPANY’S MOTION
' ) FOR PARTIAL SUMMARY
) JUDGMENT AGAINST DEFENDANT
ASPEN SPECIALTY INSURANCE ) ASPEN SPECIALTY INSURANCE
COMPANY; NATIONAL UNION FIRE y COMPANY
INSURANCE COMPANY OF ) Date:
PITTSBURGH, PA.; ROOF DECK ) Time:
ENTERTAINMENT, LLC, d/b/a MARQUEE )  Dept.: XXVI
NIGHTCLUB; and DOES 1 through 25, )
inclusive, g
Defendants. )
I, Marc J. Derewetzky, declare:
1. | am an attorney duly licensed to practice before the Courts of the State of Nevada

and am an associate with Morales, Fierro & Reeves, counsel of record for Plaintiff St. Paul Fire &
Marine Insurance Company (“St. Paul”) herein. I have personal knowledge of all facts contained
in this Declaration and if call as a witness in this matter, I could and would competently testify
thereto. I make this Declaration in support of St. Paul’s Motion For Partial Summary Judgment

Against Defendant Aspen Specialty Insurance Company herein.
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2. The Marquee Nightclub was managed by Roof Deck Entertainment, LLC, dba
Marquee Nightclub (“Marquee”) on property owned by Cosmopolitan Hotel and Casino
(“Cosmo”), as reflected in the Nightclub Management Agreement between Nevada Restaurant
Venture 1 LLC and Roof Deck Entertainment, LLC. The Nightclub Management Agreement
contains confidential information and therefore was filed under temporary seal by Marquee as
Exhibit A to Marquee’s Appendix of Exhibits in support of its Motion to Dismiss St. Paul’s
complaint in this action on or about December 4, 2017, and is therefore part of the record in this
case and available for the Court’s review.

3. Attached hereto as Exhibit 13 are true and correct copies pages 61-64 of the
Nightclub Management Agreement that reflect the fact that Marquee agreed to defend and
indemnify Cosmo for liability for Marquee’s or its employees’ breach of that agreement or their
negligence or willful misconduct, that Cosmo would be named as an additional insured under any
liability policies Marquee procured, and that such insurance provided by Marquee would be
primary.

4. The Moradi Action settled after the verdict was rendered and before the punitive
damages phase of the trial for a confidential sum.

5. Aspen issued a primary insurance policy with a CGL Coverage Part and a Liquor
Liability Coverage Part to Marquee effective October 16, 2011 to October 16, 2012. Attached as
Exhibit 14 hereto is a true and correct copy of the Aspen policy as produced in this case pursuant
to Aspen’s Rule 16.1 Initial Disclosures, and bearing Bates numbers ASPEN000032-000149.

6. In response to tenders of the Moradi action, Aspen provided a joint defense to both
Marquee and Cosmo. Attached hereto as Exhibits 15 and 16 are true and correct copies of letters
to Marquee and Cosmo, respectively, stating that Aspen was appointing the same law firm,
Kravitz, Schnitzer & Johnson, to represent both defendants in the Moradi Action. Neither of
these letters inform the addressees of any actual or potential conflict of interest in the
representation of both by the same firm. And Aspen has not provided any other documentation
of a request for a conflict waiver directed to Cosmo or Marquee, much less documentation

informing either party of a potential conflict.
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T As early as November 13, 2015, defense counsel Aspen appointed and controlled
specifically warned Aspen of the potential for a catastrophic verdict of $310 million in
compensatory damages, and predicted a defense verdict only 3 out of 10 times, i.e.. there was a 70
percent chance of plaintiff prevailing. A true and correct copy of a letter from Kravitz, Schnitzer
& Johnson to Aspen dated November 13, 2015 containing this analysis is attached hereto as
Exhibit 17.

8. On or about December 10, 2015, Moradi served a formal, written statutory Offer of
Judgment in the amount of $1,500,000. A true and correct copy of the Offer of Judgment is
attached hereto as Exhibit 18.

I declare under penalty of perjury under the laws of the State of Nevada and of the United
States of America that the foregoing is true and correct.

Executed this 29" day of August 2019 at Concord, CA.
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EXHIBIT 13

DECLARATION OF MARC J. DEREWETZKY IN SUPPORT
OF MOTION FOR PARTIAL SUMMARY JUDGMENT

CASE NO. A-17-758902-C
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contrary contalned herein, In no event shall Owner be obligated to fund any amounts (a)
required to pay any portion of the Management Fee or Base Rent, that are not consistent with
the then applicable Annual Operations Budget (or the permitted deviations therafrom pursuant
to Section 6.4) or (b) at any time Operator is in default under this Agreement beyond applicable
notice and grace periods. In no event shall Owner be obligated to fund during the Term of this
Agreement an aggregate amount In excess of Seven Hundred Fifty Thousand . Dollars
($750,000.00) outstanding at any time (the "Maximum Additional Funding Amount"). Except
as aforesald, Owner shall provide and make the requested funds avallable for the use specified
In the Funding Notice within the forty-five (45) day time period (each such funding event is
referred to herein as an "Additional Funding Instaliment’). As used herein, “Additional
Funding Total” shall mean the total amount of funds funded by Owner in connection with the
Nightclub Venues Operations pursuant to this paragraph from and after the Opening Date and
outstanding from time to time. The outstanding balarice of the Additional Funding Total shall be
treated as a loan made as of the date of each such Additional Funding Instaliment during the
Fiscal Year In which the funding of such Additional Funding Instaliment Is made, and shall
accrue a preferred retum of the Base Rate. The aggregate outstanding amount of the Additional
Funding Total, together with all outstanding accrued preferred return thereon, shall be referred
to hereln as the “Additional Funding Total Balance.” The Additional Funding Total Balance
shall be repaid to Owner pursuant to Section 4.2 above.

10.3 Cash Drawers. Owner shall provide Operator with cash for cashier drawers in
amounts adequate for the Initlal operation of the Nightclub Venues and all funds so provided
shall be deemed to be Pre-Opening Expenses. After the initial opening of the Nightclub Venues,
Operator shall be respaonsible for maintaining adequate cash drawer balahces to reﬂect the
needs and operations of the Nightclub Venues

"10.4 - Disguted Nighitclub Venue Charge "I 4'guest'of the Project complains about or
~ refuses to pay all of any portlon of any charge at the Nightclub Venues because of an issue
conceming Operator's services or product, Operator shall use commercially reasonable efforts
to address such complaints or refusals, If Ownier determines that an excessive number of
patrons are disputing bills, complalning about quality or service or refusing to pay a portion of
their bills attributable to charges at the Nightclub Venues, then Operator shall, upen ten (10)
days’ prior written notice from Owner, meet with Owner to discuss possible procedures for
improving quality and service.

11.  No Paitnershi

Nothing In this Agreement shall constitute or be construed as creating a tenancy,
employment, partnership, or joint venture between the Owner and Opserator. Operator and Owner
agree that Operator will perform its services under this Agreement as an independent
- contractor. Neither Party nor any of the respective agents will be considered employees or
agents of the other Party hereunder or its Afflllates as a result of this Agreement.

12.  Insurance

121 Owner's Insurance. During the Term of this Agreement, Owner shall provide and
malntain the following insurance coverage, at its sole cost and expense (and not as an Operating
Expense):

12.1.1 Personal property insurance covering Owner's personal property located on
the Premises and all alterations, improvements and betterments existing or added to the Premises;

(00009816.D0C v &} . 61
531047 NEVADA1.8 Nightclub RMA (Operator - 03.12.10) (clean)
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12.1.2 Commercial general liability insurance, including contractual liability and
liability for bodily injury or property damage, with a combined single limit of not less than Two
Million Dollars ($2,000,000) for each occurrence, and at least Four Millon Dollars ($4,000,000) in
the aggregate, including excess coverage; and

12.1.3 Any coverage required under the terms of the Lease to the extent such
coverage is not the responsibility of Operator to provide pursuant to Section 12.2 below.

12.2 Ope[.ator'_s= Insurance.

12.2.1 During the Term of this Agreement, Operator shall provide and maintain the
following Insurance coverage (the "Operator Policies"), the cost of which shall be an Operating
Expense: ' .

_ 12211 Commercial general fiability insurance (occurrence form),
including broad form contractual liabllity coverage, with minimum coverages as follows: general
agaregate - $4,000,000; products-completed operations aggregate - $4,000,000; personal and
advertising Injury - $5,000,000; liquor liabliity - $1,000,000 with $4,000,000 liquor liabllity annual
aggregate each occurrence - $2,000,000; fire damage (any one firé) - $2,000,000; and medical
expense (any one person) - $5,000;

12.2.1.2 Excess liability Insurance (follow form excess or umbrella),
liquor liability, commerclal general liability, automobile liability, and employers labliity), with
minimum coverages as follows: each occurrence - $25,000,000; aggregate - $25,000,000;

12.2.1.3 Workers compensation insurance which complies with the
applicable workers compensatlon laws governing the State of Nevada;

12.21.4 Employers’ liability insurance, with minimum coverages as
follows: each accident - $1,000,000; disease (each employes) - $1,000,000; disease (policy limit) -
$1,000,000;

12.21.5 Automoblle llability insurance (any auto or owned, hired and

‘non-owned vehicles), with a minimum coverage of $1,000,000 for combined single limit per

accident for bodily injury and property damage;

, 12.21.6 Employee dishonésty insurance, with a minimum coverage
of $1,000,000; and

12,2.1.7 Employment practices liability insurance, Including third party
coverage, with minimum coverages of $2,000,000 for each claim, and $2,000,000 in the
aggregate.

12.2.2 Notwithstanding anything to the contrary contained herein, If the types of

caverage or the minimum coverages for any or all of the Operator Policles as set forth herein Is
less than the coverage requirements required by owners or landlords of other high revenue
nightclubs In Las Vegas, Nevada or by Owner's reasonable intemal insurance requirements, or
any lender of the Project, the scope and coverage to be maintained by Operator for sach such
coverage shall be the greater of the minimum coverage required hereln and the minimum coverage
so required by Owner or such lender.

1
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12.2.3 Except with respect to the workers compensation and the employee
practices liability Insurance, Owner, Project Owner, the landlord and tenant under the Lease, Hotel
Operator, their respective parents, subsidiaries and Afflliates, and thelr respective officers,
directors, officials, managers, employeas and agents (collectively, “Owner Insured Parties”), shall
all be named as additional insureds on all other Operator Policies.

: 12.2.4 All Operator Policles shall be Issued by a carrier approved in advance by
Owner (Which approval shall not be unreasonably withheld), provided, that such carrier shall have
a current A.M, Best Company rating of at least a-Vil and shall be licensed In the State of Nevada,
Owner may require Operator to utilize one or more carrlers selected by Owner or participate in
such pooled insurance programs with Project Owner and/or other operators of retall locations in the
Project as Owner may reasonably designate, so long as the coverage and cost is competitive with
what Operator could otherwise obtain. Except.as prohibited by applicable Laws, the minimum
coverages of the various Operator Policies may be adjusted by Owner from time to time as set
forth above upon thirty (30) days written notice delivered fo Operator notifylng Operator of the
adjustments required to the coverage amounts. : - :

12.2.5 All insurance coverages maintained by Operator shall be primary to any
Insurance coverage malintained by any Owner Insured Parties (the “Owner Policies”), and any

~ such Owner Palicles shall be In excess of, and not coritribute towards, Operator Policles. The

Operator Policles shall apply separately to each insured against whom a claim is made, except
with respect to the limits of the insurer’s liability.

. 12.2.6 All Owner Policies and Operator Policies shall contain a walver of
subrogation against the Owner Insured Parties and Operator and its officers, directors, officlals,
managers, employees and agents and the Operafor Principals. The coverages provided by Owner

"and Operator shall not be limitéd to the liability assumed under the Indemnification provislons of

this Agreement.

12.2.7 Not later than fifteen (15) days before the Effective Date and at least
annually thereafter, Operator shall deliver to Owner certificates of insurance evidencing that all of
the Operator Policles have been obtained and are in full force and effect and providing that the
Insurance company will endeavor to provide Owner with not less than thirty (30) days prior written
notice of any cancellation or modification of any of the Operator Policies (or ten days in the case of
non payment of premiums), including any changes to the coverage amounts. Failure by Operator
to provide and maintain all Operator Policies as required herein, or fallure to provide the certificates
of insurance, shall be considered a default of this Agreement.

13. Indemnity

13.1 By Operator. Operator shall indemnify, hold harmless and defend Owner and its
respective parents, subsidiaries and Affiliates and all of each of thelr respective officers,
directors, shareholders, employees, agents, members, managers, representatives, successors
and assigns (“Owner Indemnitees”) from and against any and all Losses to the extent incurred
as a result of (i) the breach or default by Operator of any term or condition of this Agreement, or
(il) the negligence or wlliful misconduct of Operator or any of its owners, principals, officers,
directors, agents, employees, Staff, members, or managers ("Operator Representatives”) and
not otherwise covered by the insurance required to be maintained hereunder. Operator's
indemnification obligation hereunder shall include liability for any deductibles and/or self
retained’ insurance retentlons to the extent permitted hereunder, and shall terminate on the
termination of the Term; provided however that such indemnification obligation shall continue in
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effect for a period of three (3) years following the termination of the Term with respect to any
events or occurrences occurring prior to the termination of the Term.

13.2 By Owner. Owner shall Indemnify, hold harmless and defend Operator and its
respective parents, subsidiarles and Affillates and all of each of their respective officers,
diractors, shareholders, employees, agents, members, managers, representatives, successors
and assigns ("Operator Indemnitees”) from and against any and all Losses to the extent
incurred as a result of {I) the breach or default by Owner of any term or condition of this
Agreement or (ii) the negligerice or wiliful misconduct of Owner of any of Its owners, principals,
officers, directors, agents, employses, members, or managers and not otherwise covered by the
insurance required to be maintained hereunder. Owner’s indemnification obligation hereunder
shall terminate on the termination-of the Term; provided, however, that such indemnification
obligation shall continue in effect for a period of three (3) years following the termination of the
Term with respect to any events or occurrences occurring prior to the termination of the Term.

14. Termination

141 By Owner. In addition to other termination rights in this Agreement, Owner shall
have the right to terminate this Agreement upon the occurrence of any one or more of the
following events:

14.1.1 The default by Operator under this Agreement. In the event of a default,

Owner shall be entitied to all rights and remedies available at law or in equity including, without -

limitation, the right to damages and injunctive relief. The following shall constitute a default by
Operator:

(a) ~ Operator becomes the subject of any Bankruptcy;

: (b)  Operator making a Transfer, or purported Transfer, in violation of
Saction 16.1 below; .

. (¢) A breach by Operator of Section 36;

(d)  Any breach by Operator of any provision of this Agreement which
expressly contains a specific cure ‘period where Operator falls to cure such breach within the
applicable cure period, Including, without limitation, Section 5.2 or-Eectlon 8.8;

(e} - Without opportunity to cure, conviction of Operator, or any of
Operator Principals, of any felony, including without limitation criminal fraud, embezzlement,
forgery or bribery, as defined under the laws of the United States, the State of Nevada or any
other state, or any other crime that the Gaming Authorities could serve as a basis for loss or
suspension of any of Operator's or Owner's licenses or permits as provided In Sectlon 8.8,.1
hereof, Including but rot limited to gaming or liquor licenses unless Operator promptly
disassociates itself from su¢h Person; '

. 4] Without opportunity to cure, in the event of any loss or suspension
of any gaming, liquor or other material license of Owner or any loss of any liquor license finding
of suitability or other materlal license or permit required in order for Operator to provide its
services hereunder, In each case, by reason of the acts or omission of Operator or its
Principals; .
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ASPEN SPECIALTY INSURANCE COMPANY
POLICY NUMBER:CRA8XYD11
RENEWAL OF: NEW ‘

COMMON POLICY DECLARATIONS ASPEN
ASPEN SPECIALTY INSURANCE COMPANY AMWINS INSURANCE BROKERAGE OF CA
c/o Aspen Specialty Insurance Management, Inc. 601 S. FIGUEROA STREET
590 Madison Avenue, 7th Floor LOS ANGELES, CA 90017
New York, NY 10022

NAMED INSURED: THE RESTAURANT GROUP ETAL

MAILING ADDRESS: 888 7TH AVENUE, 34TH FLOOR
NEW YORK, NY 10106

POLICY PERIOD: FROM 10/06/2011 TO 10/06/2012 AT 12:01 A.M. STANDARD
TIME AT YOUR MAILING ADDRESS SHOWN ABOVE.

BUSINESS DESCRIPTION

IN RETURN FOR THE PAYMENT OF THE PREMIUM, AND SUBJECT TO ALL THE TERMS OF THIS
POLICY, WE AGREE WITH YOU TO PROVIDE THE INSURANCE AS STATED IN THIS POLICY.

THIS POLICY CONSISTS OF THE FOLLOWING COVERAGE PARTS FOR WHICH A PREMIUM IS
INDICATED. THIS PREMIUM MAY BE SUBJECT TO ADJUSTMENT.

PREMIUM
COMMERCIAL GENERAL LIABILITY COVERAGE PART

.
COMMERCIAL PROPERTY COVERAGE PART & |
LIQUOR LIABILITY COVERAGE PART T
TERRORISM PREMIUM & |
TOTAL ADVANCE PREMIUM DUE AND PAYABLE AT INCEPTION &
Minimum retained audit prem: ~ $100% Minimum retained premium: S}

FORMS APPLICABLE TO ALL COVERAGE PARTS:
AS PER SCHEDULE OF APPLICABLE FORMS

NEW YORK: The insurer(s) named herein is (are) not licensed by the state of New York, not subject to its supervision, and in the
event of the insolvency of the insurer(s), not protected by the New York State Security Funds. The policy may not be subject to
all the regulations of the insurance department pertaining to policy forms.

Surplus Lines Broker Name: AMWINS INSURANCE BROKERAGE OF CA
Surplus Lines Broker Address: 601 S. FIGUEROA STREET
LOS ANGELES, CA 90017

Surplus Lines Broker License No.: EX-1053628-R

(aimo €. DeCamtillon

U Authorized Representative

Includes copyrighted material of ISO, Inc., with its permission. Page 1 of 1

ASPGL074 DEC 0511
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ASPEN SPECIALTY INSURANCE COMPANY

POLICY NUMBER:CRA8XYD11
RENEWAL OF: NEW

\

ASPEN
COMMERCIAL GENERAL LIABILITY DECLARATIONS
ASPEN SPECIALTY INSURANCE COMPANY AMWINS INSURANCE BROKERAGE OF CA
c/o Aspen Specialty Insurance Management, Inc. 601 S. FIGUEROA STREET
590 Madison Avenue, 7th Floor LOS ANGELES, CA 90017

New York, NY 10022

NAMED INSURED: THE RESTAURANT GROUP ETAL

MAILING ADDRESS: 888 7TH AVENUE, 34TH FLOOR
NEW YORK, NY 10106

POLICY PERIOD: FROM 10/06/2011  TO 10/06/2012 AT 12:01 AM. TIME AT
YOUR MAILING ADDRESS SHOWN ABOVE.

IN RETURN FOR THE PAYMENT OF THE PREMIUM, AND SUBJECT TO ALL THE TERMS OF THIS
POLICY, WE AGREE WITH YOU TO PROVIDE THE INSURANCE AS STATED IN THIS POLICY.

LIMITS OF INSURANCE

EACH OCCURRENCE LIMIT $ 1,000,000

DAMAGE TO PREMISES

RENTED TO YOU LIMIT $ 100,000 Any one premises

MEDICAL EXPENSE LIMIT $N/A Any one person
PERSONAL & ADVERTISING INJURY LIMIT $ 1,000,000 Any one person or organization
GENERAL AGGREGATE LIMIT $ 2,000,000

PRODUCTS/COMPLETED OPERATIONS AGGREGATE LIMIT  $ 2,000,000

DESCRIPTION OF BUSINESS

FORM OF BUSINESS:
[JINDIVIDUAL [JPARTNERSHIP [JJOINT VENTURE (JTRUST

[JLIMITED LIABILITY COMPANY M ORGANIZATION, INCLUDING A CORPORATION (BUT NOT

[JOTHER LIABILITY COMPANY)

INCLUDING A PARTNERSHIP, JOINT VENTURE OR LIMITED

BUSINESS DESCRIPTION:

ALL PREMISES YOU OWN, RENT OR OCCUPY

LOCATION NUMBER

SEE FORM #CG2144

ASPGL075 DEC 0511 Includes copyrighted material of ISO, Inc., with its permission.

Page 1 of 3
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CLASSIFICATION AND PREMIUM

LOCATION CLASSIFICATION BASE EXPOSURE RATE/1000 ADVANCE PREMIUM
NUMBER Prem/ | Prod Prem/ Prod
Ops Comp Ops Comp
Ops Ops
COMPOSITE RATE ALL OPERATIONS GROSS $175,000,000 | $3.00 INCL. S [N

SALES

ADVANCE PREMIUM DUE AND PAYABLE AT

INCEPTION (SUBJECT TO AUDIT) s
MINIMUM RETAINED AUDIT PREMIUM s I
MINIMUM RETAINED PREMIUM sHE

AUDIT PERIOD (IF ANNUALLY | [] SEMI- [0 QUARTERLY [0 MONTHLY

APPLICABLE) ANNUALLY

ENDORSEMENTS

ENDORSEMENTS ATTACHED TO THIS POLICY:
SEE SCHEDULE OF APPLICABLE FORMS

THESE DECLARATIONS, TOGETHER WITH THE COMMON POLICY CONDITIONS AND COVERAGE
FORM(S) AND ANY ENDORSEMENT(S), COMPLETE THE ABOVE NUMBERED POLICY.

laime £, Ve Cantillom

U Authorized Representative

Includes copyrighted material of ISO, Inc., with its permission. Page 2 of 3

ASPGLO075 DEC 0511
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ASPEN SPECIALTY INSURANCE COMPANY

POLICY NUMBER: CRA8XYD11
RENEWAL OF: NEW

ASPEN
LIQUOR LIABILITY DECLARATIONS
COMMERCIAL GENERAL LIABILITY
ASPEN SPECIALTY INSURANCE COMPANY AMWINS INSURANCE BROKERAGE OF CA
c/o Aspen Specialty Insurance Management, Inc. 601 S. FIGUEROA STREET
590 Madison Avenue, 7th Floor LOS ANGELES, CA 90017
New York, NY 10022

NAMED INSURED: THE RESTAURANT GROUP ETAL

MAILING ADDRESS: 888 7TH AVENUE, 34TH FLOOR
NEW YORK, NY 10106

POLICY PERIOD: FROM 10/06/2011 TO 10/06/2012 AT 12:01 AM. TIME AT
YOUR MAILING ADDRESS SHOWN ABOVE.

IN RETURN FOR THE PAYMENT OF THE PREMIUM, AND SUBJECT TO ALL THE TERMS OF THIS

POLICY, WE AGREE WITH YOU TO PROVIDE THE INSURANCE AS STATED IN THIS POLICY.
LIMITS OF INSURANCE

EACH COMMON CAUSE LIMIT $ 1,000,000

AGGREGATE LIMIT $2,000,000

DESCRIPTION OF BUSINESS

FORM OF BUSINESS:
[JINDIVIDUAL [JPARTNERSHIP [JJOINT VENTURE

[JLIMITED LIABILITY COMPANY [ ORGANIZATION, INCLUDING A CORPORATION (BUT NOT

INCLUDING A PARTNERSHIP, JOINT VENTURE OR LIMITED

[JOTHER LIABILITY COMPANY)

BUSINESS DESCRIPTION:

ALL PREMISES YOU OWN, RENT OR OCCUPY
LOCATION NUMBER ADDRESS OF ALL PREMISES YOU OWN, RENT OR OCCUPY

SEE FORM # CG2144

ASPLL007 DEC 0511 Includes copyrighted material of ISO, Inc., with its permission. Page 1 of 2
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NEW YORK: The insurer(s) named herein is (are) not licensed by the state of New York, not subject to its supervision,
and in the event of the insolvency of the insurer(s), not protected by the New York State Security Funds. The policy
may not be subject to all the regulations of the insurance department pertaining to policy forms.

Surplus Lines Broker Name: AMWINS INSURANCE BROKERAGE OF CA
Surplus Lines Broker Address: 601 S. FIGUEROA STREET
LOS ANGELES, CA 90017
Surplus Lines Broker License No.: EX-1053628-R
Surplus Lines State Taxes were filed: New York

CLASSIFICATION AND PREMIUM

CLASSIFICATION CODE PREMIUM RATE ADVANCE PREMIUM
NO. BASE
COMPOSITE RATE ALL OPERATIONS FLAT $ FLAT $ FLAT $ INCL.
ADVANCE PREMIUM DUE AND PAYABLE AT
INCEPTION (SUBJECT TO AUDIT) sSHH
MINIMUM RETAINED AUDIT PREMIUM s
MINIMUM RETAINED PREMIUM sHE

(IF POLICY PERIOD IS MORE THAN ONE YEAR AND PREMIUM IS
PAID IN ANNUAL INSTALLMENTS)

AUDIT PERIOD (IF APPLICABLE) | [J ANNUALLY | [] SEMI- [JQUARTERLY [J MONTHLY
ANNUALLY

ENDORSEMENTS
ENDORSEMENTS ATTACHED TO THIS POLICY:
SEE SCHEDULE OF APPLICABLE FORMS

THESE DECLARATIONS, TOGETHER WITH THE COMMON POLICY CONDITIONS AND COVERAGE
FORM(S) AND ANY ENDORSEMENT(S), COMPLETE THE ABOVE NUMBEREDPOLICY.

gd,('mtﬁ, ¢. Decm

U Authorized Representative

Includes copyrighted material of ISO, Inc., with its permission. Page 2 of 2

ASPLL007 DEC 0511
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IN WITNESS WHEREOF, the Insurer has caused this Policy to be signed by its President and
Secretary and countersigned where required by law on the Declarations page by it's duly Authorized
representative.

e S Nege lﬁw/ﬁw

Secretary V President

ASPCO020 0511 ASPEN SPECIALTY INSURANCE COMPANY Page 1 of 1
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COMMON POLICY CONDITIONS

A. Cancellation

1. The first Named Insured shown in the Declara-
tions may cancel this policy by mailing or deliv-
ering to us advance written notice of cancella-
tion.

2. We may cancel this policy by mailing or deliver-
ing to the first Named Insured written notice of
cancellation at least:

a. 10 days before the effective date of cancel-
lation if we cancel for nonpayment of premi-
um; or

b. 30 days before the effective date of cancel-
lation if we cancel for any other reason.

3. We will mail or deliver our notice to the first
Named Insured's last mailing address known to
us.

4. Notice of cancellation will state the effective
date of cancellation. The policy period will end
on that date.

5. If this policy is cancelled, we will send the first
Named Insured any premium refund due. If we
cancel, the refund will be pro rata. If the first
Named Insured cancels, the refund may be
less than pro rata. The cancellation will be ef-
fective even if we have not made or offered a
refund.

6. If notice is mailed, proof of mailing will be suffi-
cient proof of notice.

. Changes

This policy contains all the agreements between
you and us concerning the insurance afforded.
The first Named Insured shown in the Declarations
is authorized to make changes in the terms of this
policy with our consent. This policy's terms can be
amended or waived only by endorsement issued
by us and made a part of this policy.

. Examination Of Your Books And Records

We may examine and audit your books and re-
cords as they relate to this policy at any time dur-
ing the policy period and up to three years after-
ward.

D. Inspections And Surveys

1. We have the right to:
a. Make inspections and surveys at any time;

Copyright, Insurance Services Office, Inc., 1998

All Coverage Parts included in this policy are subject to the following conditions.

b. Give you reports on the conditions we find;
and

¢. Recommend changes.

2. We are not obligated to make any inspections,
surveys, reports or recommendations and any
such actions we do undertake relate only to in-
surability and the premiums to be charged. We
do not make safety inspections. We do not
undertake to perform the duty of any person or
organization to provide for the health or safety
of workers or the public. And we do not warrant
that conditions:

a. Are safe or healthful; or

b. Comply with laws, regulations, codes or
standards.

3. Paragraphs 1. and 2. of this condition apply not
only to us, but also to any rating, advisory, rate
service or similar organization which makes in-
surance inspections, surveys, reports or rec-
ommendations.

4. Paragraph 2. of this condition does not apply to
any inspections, surveys, reports or recom-
mendations we may make relative to certifica-
tion, under state or municipal statutes, ordinan-
ces or regulations, of boilers, pressure vessels
or elevators.

. Premiums

The first Named Insured shown in the Declara-
tions:

1. Is responsible for the payment of all premiums;
and

2. Will be the payee for any return premiums we
pay.

. Transfer Of Your Rights And Duties Under This

Policy

Your rights and duties under this policy may not be
transferred without our written consent except in
the case of death of an individual named insured.

If you die, your rights and duties will be transferred
to your legal representative but only while acting
within the scope of duties as your legal represen-
tative. Until your legal representative is appointed,
anyone having proper temporary custody of your
property will have your rights and duties but only
with respect to that property.

Page 1 of 1
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THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.
CALCULATION OF PREMIUM

THIS ENDORSEMENT MODIFIES INSURANCE PROVIDED UNDER THE FOLLOWING:

BOILER AND MACHINERY COVERAGE PART

CAPITAL ASSETS PROGRAM (OUTPUT POLICY) COVERAGE PART
COMMERCIAL AUTOMOBILE COVERAGE PART

COMMERCIAL GENERAL LIABILITY COVERAGE PART
COMMERCIAL INLAND MARINE COVERAGE PART

COMMERCIAL PROPERTY COVERAGE PART

CRIME AND FIDELITY COVERAGE PART

EMPLOYMENT-RELATED PRACTICES LIABILITY COVERAGE PART
FARM COVERAGE PART

LIQUOR LIABILITY COVERAGE PART

OWNERS AND CONTRACTORS PROTECTIVE LIABILITY COVERAGE PART
POLLUTION LIABILITY COVERAGE PART

PRODUCTS/COMPLETED OPERATIONS LIABILITY COVERAGE PART
PROFESSIONAL LIABILITY COVERAGE PART

RAILROAD PROTECTIVE LIABILITY COVERAGE PART

The following is added:

The premium shown in the Declarations was computed based on rates in effect at the time the policy was issued.
On each renewal, continuation, or anniversary of the effective date of this policy, we will compute the premium in
accordance with our rates and rules then in effect.

IL 00 03 07 02 © ISO Properties, Inc., 2001 Page 1 of 1
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SCHEDULE OF APPLICABLE FORMS
COMMERCIAL GENERAL LIABILITY
NAMED INSURED: THE RESTAURANT GROUP ETAL

POLICY NUMBER: CRA8XYD11
FORMS AND ENDORSEMENTS MADE PART OF THIS POLICY AT TIME OF ISSUE:
FORM NUMBER AND TITLE:

ASPGLO074 DEC 0511
ASPGLO075 DEC 0511
ASPLLO07 DEC 0511

Common Policy Declarations
Commercial General Liability Declarations
Liquor Liability Declarations

ASPCO020 0511
IL0O0 17 11 98

IL 00 03 07 02
ASPGL006 0104
CG 00011207
CG 00331204
ASPGLO001 0104
ASPGL003 0104
ASPGL004 0104
ASPGLO007 0104
ASPGL019 0404
ASPGL035 0504
ASPGL044 0504
ASPGLO050 0604
ASPGLO057 1004
ASPGLO071 0305
ASPGL098 0406
ASPGL133 0807
ASPCO001 0204
ASPCOO002 0110
ASPLL002 0304
CG 00621202
CG 00680509
CG 04 3502 02
CG 20110196
CG 20181185
CG 2028 07 04
CG 211607 98
CG21351001
CG 21440798
CG 21470798
CG 21540196
CG 21651204
CG 216704 02
CG21751202
CG 224307 98
CG 24 07 01 96
CG 2504 03 97
IL 00 21 07 02
IL12011185

IL 12 01 11 85\2
ASPGL139 0811

ASPGLO006 01 04

Signature Page

Common Policy Conditions

Calculation of Premium

Schedule of Applicable Forms

Commercial General Liability Coverage Form Occurrence

Liquor Liability Coverage Form

Asbestos Exclusion Endorsement

Total Lead Exclusion

Additional Named Insured

Silica Exclusion Endorsement

Contractual Liability - Amendments

Hired Auto and Non-Owned Auto Liability

Amendment - Common Policy Conditions

Electromagnetic Fields {EMF's} Exclusion

Garagekeepers Coverage

Bodily Injury Property Damage Personal and Advertisting Injury Liability Deductible Per Occurrence
Discrimination Exclusion

Amendment - Cross Suits

Common Policy Conditions Amendment Minimum Retained Premium
General Service of Suit Endorsement

Liguor Liability Minimum Retained Audit Premium

War Liability Exclusion

Recording and Distribution of Material or Information in Violation of Law Exclusion
Employee Benefits Liability Coverage

Additional Insured - Managers Or Lessors Of Premises

Additional Insured - Mortgagee Assignee Or Receiver

Additional Insured - Lessor Of Leased Equipment

Exclusion - Designated Professional Services

Exclusion - Coverage C - Medical Payments

Limitation Of Coverage To Designated Premises Or Project
Employment - Related Practices Exclusion

Exclusion - Designated Operations Covered By A Consolidated Wrap-Up Insurance Program
Total Pollution Exclusion With A Building Heating Equipment Exception And A Hostile Fire Exception
Fungi Or Bacteria Exclusion

Exclusion Of Certified Acts Of Terrorism And Other Acts Of Terrorism
Exclusion - Engineers Architects or Surveyors Professional Liability
Products/Completed Operations Hazard Redefined

Designated Locations General Aggregate Limit

Nuclear Energy Liability Exclusion Endorsement

Policy Changes

Policy Changes

Policyholder's Guide to Reporting a Casualty Claim

Includes copyrighted material of ISO, Inc., with its permission.

AA001227



COMMERCIAL GENERAL LIABILITY
CG 00011207

COMMERCIAL GENERAL LIABILITY COVERAGE FORM

Various provisions in this policy restrict coverage. Read
the entire policy carefully to determine rights, duties and
what is and is not covered.

Throughout this policy the words "you™ and "your" refer to
the Named Insured shown in the Declarations, and any
other person or organization qualifying as a Named In-
sured under this policy. The words "we", "us" and "our" re-

fer to the company providing this insurance.

The word "insured” means any person or organization
qualifying as such under Section Il — Who Is An Insured.

Other words and phrases that appear in quotation marks
have special meaning. Refer to Section V —Definitions.

SECTION | - COVERAGES

COVERAGE A BODILY INJURY AND PROPERTY
DAMAGE LIABILITY

1. Insuring Agreement

a. We will pay those sums that the insured becomes
legally obligated to pay as damages because of
"bodily injury” or "property damage" to which this in-
surance applies. We will have the right and duty to
defend the insured against any "suit" seeking those
damages. However, we will have no duty to defend
the insured against any "suit" seeking damages for
"bodily injury" or "property damage" to which this in-
surance does not apply. We may, at our discretion,
investigate any "occurrence" and settle any claim
or "suit" that may result. But:

(1) The amount we will pay for damages is limited
as described in Section Ill — Limits Of Insur-
ance; and

(2) Our right and duty to defend ends when we
have used upthe applicable limit of insurance in
the payment of judgments or settlements under
Coverages A or B or medical expenses under
Coverage C.

No other obligation or liability to pay sums or perform acts
or services is covered unless explicitly provided for
under Supplementary Payments — Coverages A
and B.

b. This insurance applies to "bodily injury" and "prop-
erty damage" only if:
(1) The "bodily injury" or "property damage" is
caused by an "occurrence" that takes place in
the "coverage territory";

CG 00011207

© ISO Properties, Inc., 2006

(2) The "bodily injury" or "property damage" occurs
during the policy period; and

(3) Prior to the policy period, no insured listed
under Paragraph 1. of Section Il — Who Is An
Insured and no "employee" authorized by you
to give or receive notice of an "occurrence" or
claim, knew that the "bodily injury" or "property
damage" had occurred, in whole or in part. If
such a listed insured or authorized "employee™
knew, prior to the policy period, that the "bodily
injury" or "property damage" occurred, then any
continuation, change or resumption of such
"bodily injury" or "property damage" during or
after the policy period will be deemed to have
been known prior to the policy period.

c. "Bodily injury" or "property damage" which occurs
during the policy period and was not, prior to the
policy period, known to have occurred by any in-
sured listed under Paragraph 1. of Section Il —
Who Is An Insured or any "employee" authorized
by you to give or receive notice of an "occurrence”
or claim, includes any continuation, change or re-
sumption of that "bodily injury" or "property dam-
age" after the end of the policy period.

d. "Bodily injury" or "property damage" will be
deemed to have been known to have occurred at
the earliest time when any insured listed under
Paragraph 1. of Section Il — Who Is An Insured or
any "employee" authorized by you to give or re-
ceive notice of an "occurrence" or claim:

(1) Reports all, or any part, of the "bodily injury" or
"property damage" to us or any other insurer;
(2) Receives a written or verbal demand or claim

for damages because of the "bodily injury” or
"property damage"; or

(3) Becomes aware by any other means that "bod-
ily injury" or "property damage" has occurred or
has begun to occur.

e. Damages because of "bodily injury" include dam-
ages claimed by any person or organization for
care, loss of services or death resulting at any time
from the "bodily injury".

2.Exclusions
This insurance does not apply to:
a. Expected Or Intended Injury

"Bodily injury" or "property damage" expected or in-
tended from the standpoint of the insured. This ex-
clusion does not apply to "bodily injury” resulting
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from the use of reasonable force to protect persons
or property.

. Contractual Liability

"Bodily injury” or "property damage" for which the
insured is obligated to pay damages by reason of
the assumption of liability in a contract or agree-
ment. This exclusion does not apply to liability for
damages:

(1) That the insured would have in the absence of
the contract or agreement; or

(2) Assumed in a contract or agreement that is an
"insured contract"”, provided the "bodily injury” or
"property damage" occurs subsequent to the
execution of the contract or agreement. Solely
for the purposes of liability assumed in an "in-
sured contract”, reasonable attorney fees and
necessary litigation expenses incurred by or for
a party other than an insured are deemed to be
damages because of "bodily injury” or "property
damage”, provided:

(a) Liability to such party for, or for the cost of,
that party's defense has also been assumed
in the same "insured contract"; and

(b) Such attorney fees and litigation expenses are for

defense of that party against a civil or alternative
dispute resolution proceeding in which damages to
which this insurance applies are alleged.

. Liquor Liability
"Bodily injury” or "property damage" for which any
insured may be held liable by reason of:

(1) Causing or contributing to the intoxication of any
person;

(2) The furnishing of alcoholic beverages to a per-
son under the legal drinking age or under the in-
fluence of alcohol; or

(3) Any statute, ordinance or regulation relating to
the sale, gift, distribution or use of alcoholic bev-
erages.

This exclusion applies only if you are in the busi-
ness of manufacturing, distributing, selling, serving
or furnishing alcoholic beverages.

. Workers' Compensation And Similar Laws

Any obligation of the insured under a workers' com-
pensation, disability benefits or unemployment
compensation law or any similar law.

. Employer's Liability
"Bodily injury" to:

(1) An "employee" of the insured arising out of and
in the course of:

(a) Employment by the insured; or

(b) Performing duties related to the conduct of
the insured's business; or

(2) The spouse, child, parent, brother or sister of
that "employee" as a consequence of Para-
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graph (1) above.

This exclusion applies whether the insured may be
liable as an employer or in any other capacity and
to any obligation to share damages with or repay
someone else who must pay damages because of
the injury.

This exclusion does not apply to liability assumed
by the insured under an "insured contract".

f. Pollution

(1) "Bodily injury" or "property damage" arising out
of the actual, alleged or threatened discharge,
dispersal, seepage, migration, release or es-
cape of "pollutants™:

(a) At or from any premises, site or location
which is or was at any time owned or occu-
pied by, or rented or loaned to, any insured.
However, this subparagraph does not apply
to:

(i) "Bodily injury" if sustained within a build-
ing and caused by smoke, fumes, vapor
or soot produced by or originating from
equipment that is used to heat, cool or
dehumidify the building, or equipment
that is used to heat water for personal
use, by the building's occupants or their
guests;

(it) "Bodily injury" or "property damage" for
which you may be held liable, if you are
a contractor and the owner or lessee of
such premises, site or location has been
added to your policy as an additional in-
sured with respect to your ongoing oper-
ations performed for that additional in-
sured at that premises, site or location
and such premises, site or location is not
and never was owned or occupied by, or
rented or loaned to, any insured, other
than that additional insured; or

(iii) "Bodily injury" or "property damage" aris-
ing out of heat, smoke or fumes from a
"hostile fire";

(b) At or from any premises, site or location
which is or was at any time used by or for
any insured or others for the handling, stor-
age, disposal, processing or treatment of
waste;

(c) Which are or were at any time transported,
handled, stored, treated, disposed of, or
processed as waste by or for:

(i) Any insured; or
(i) Any person or organization for whom you
may be legally responsible; or

(d) At or from any premises, site or location on
which any insured or any contractors or sub-
contractors working directly or indirectly on
any insured's behalf are performing opera-
tions if the "pollutants" are brought on or to
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the premises, site or location in connection
with such operations by such insured, con-
tractor or subcontractor. However, this sub-
paragraph does not apply to:

(i) "Bodily injury" or "property damage" aris-
ing out of the escape of fuels, lubricants
or other operating fluids which are
needed to perform the normal electrical,
hydraulic or mechanical functions neces-
sary for the operation of "mobile equip-
ment" or its parts, if such fuels, lubricants
or other operating fluids escape from a
vehicle part designed to hold, store or re-
ceive them. This exception does not ap-
ply if the "bodily injury" or "property dam-
age" arises out of the intentional dis-
charge, dispersal or release of the fuels,
lubricants or other operating fluids, or if
such fuels, lubricants or other operating
fluids are brought on or to the premises,
site or location with the intent that they
be discharged, dispersed or released as
part of the operations being performed by
such insured, contractor or subcontrac-
tor;

(ii) "Bodily injury" or "property damage" sus-
tained within a building and caused by
the release of gases, fumes or vapors
from materials brought into that building
in connection with operations being per-
formed by you or on your behalf by a
contractor or subcontractor; or

(iii) "Bodily injury" or "property damage" aris-
ing out of heat, smoke or fumes from a
"hostile fire".

(e) At or from any premises, site or location on
which any insured or any contractors or sub-
contractors working directly or indirectly on
any insured's behalf are performing opera-
tions if the operations are to test for, moni-
tor, clean up, remove, contain, treat, detoxify
or neutralize, or in any way respond to, or
assess the effects of, "pollutants".

(2) Any loss, cost or expense arising out of any:

(a) Request, demand, order or statutory or reg-
ulatory requirement that any insured or
others test for, monitor, clean up, remove,
contain, treat, detoxify or neutralize, or in
any way respond to, or assess the effects
of, "pollutants”; or

(b) Claim or "suit" by or on behalf of a govern-
mental authority for damages because of
testing for, monitoring, cleaning up, remov-
ing, containing, treating, detoxifying or neu-
tralizing, or in any way responding to, or as-
sessing the effects of, "pollutants”.

However, this paragraph does not apply to liabil-
ity for damages because of "property damage”
that the insured would have in the absence of
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such request, demand, order or statutory or
regulatory requirement, or such claim or "suit"
by or on behalf of a governmental authority.

g. Aircraft, Auto Or Watercraft

"Bodily injury" or "property damage" arising out of
the ownership, maintenance, use or entrustment to
others of any aircraft, "auto" or watercraft owned or
operated by or rented or loaned to any insured.
Use includes operation and "loading or unloading".

This exclusion applies even if the claims against
any insured allege negligence or other wrongdoing
in the supervision, hiring, employment, training or
monitoring of others by that insured, if the "occur-
rence" which caused the "bodily injury” or "property
damage" involved the ownership, maintenance,
use or entrustment to others of any aircraft, "auto”
or watercraft that is owned or operated by or rent-
ed or loaned to any insured.

This exclusion does not apply to:

(1) A watercraft while ashore on premises you own
or rent;

(2) A watercraft you do not own that is:
(a) Less than 26 feet long; and

(b) Not being used to carry persons or property
for a charge;

(3) Parking an "auto" on, or on the ways next to,
premises you own or rent, provided the "auto”
is not owned by or rented or loaned to you or
the insured;

(4) Liability assumed under any "insured contract"
for the ownership, maintenance or use of air-
craft or watercraft; or

(5) "Bodily injury" or "property damage" arising out
of:

(a) The operation of machinery or equipment
that is attached to, or part of, a land vehicle
that would qualify under the definition of
"mobile equipment" if it were not subject to a
compulsory or financial responsibility law or
other motor vehicle insurance law in the
state where it is licensed or principally ga-
raged; or

(b) the operation of any of the machinery or
equipment listed in Paragraph f.(2) or f.(3)
of the definition of "mobile equipment".

h. Mobile Equipment

"Bodily injury" or "property damage" arising out of:

(1) The transportation of "mobile equipment" by an
"auto” owned or operated by or rented or
loaned to any insured; or

(2) The use of "mobile equipment" in, or while in
practice for, or while being prepared for, any
prearranged racing, speed, demolition, or stunt-
ing activity.
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War

"Bodily injury" or "property damage",
caused, arising, directly or indirectly, out of:

(1) War, including undeclared or civil war;

(2) Warlike action by a military force, including ac-
tion in hindering or defending against an actual
or expected attack, by any government, sover-
eign or other authority using military personnel
or other agents; or

(3) Insurrection, rebellion, revolution, usurped
power, or action taken by governmental author-
ity in hindering or defending against any of
these.

Damage To Property
"Property damage" to:

(1) Property you own, rent, or occupy, including any
costs or expenses incurred by you, or any other
person, organization or entity, for repair, re-
placement, enhancement, restoration or mainte-
nance of such property for any reason, including
prevention of injury to a person or damage to
another's property;

(2) Premises you sell, give away or abandon, if the
"property damage" arises out of any part of
those premises;

(3) Property loaned to you;

(4) Personal property in the care, custody or control
of the insured;

(5) That particular part of real property on which
you or any contractors or subcontractors work-
ing directly or indirectly on your behalf are per-
forming operations, if the "property damage"
arises out of those operations; or

(6) That particular part of any property that must be
restored, repaired or replaced because "your
work" was incorrectly performed on it.

Paragraphs (1), (3) and (4) of this exclusion do not
apply to "property damage" (other than damage by
fire) to premises, including the contents of such
premises, rented to you for a period of 7 or fewer
consecutive days. A separate limit of insurance ap-
plies to Damage To Premises Rented To You as
described in Section Ill — Limits Of Insurance.

Paragraph (2) of this exclusion does not apply if the
premises are "your work" and were never occupied,
rented or held for rental by you.

Paragraphs (3), (4), (5) and (6) of this exclusion do
not apply to liability assumed under a sidetrack
agreement.

Paragraph (6) of this exclusion does not apply to
"property damage" included in the "products-com-
pleted operations hazard".

Damage To Your Product

"Property damage" to "your product" arising out of it
or any part of it.

however
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Damage To Your Work

"Property damage” to "your work" arising out of it
or any part of it and included in the "products-com-
pleted operations hazard".

This exclusion does not apply if the damaged work
or the work out of which the damage arises was
performed on your behalf by a subcontractor.

. Damage To Impaired Property Or Property Not

Physically Injured

"Property damage” to "impaired property" or prop-
erty that has not been physically injured, arising
out of:

(1) A defect, deficiency, inadequacy or dangerous
condition in "your product” or "your work"; or

(2) A delay or failure by you or anyone acting
on your behalf to perform a contract or agreement
in accordance with its terms.

This exclusion does not apply to the loss of use of
other property arising out of sudden and accidental
physical injury to "your product" or "your work"
after it has been put to its intended use.

. Recall Of Products, Work Or Impaired Property

Damages claimed for any loss, cost or expense in-
curred by you or others for the loss of use, with-
drawal, recall, inspection, repair, replacement, ad-
justment, removal or disposal of:

(1) "Your product”;
(2) "Your work"; or
(3) "Impaired property";

if such product, work, or property is withdrawn or
recalled from the market or from use by any per-
son or organization because of a known or sus-
pected defect, deficiency, inadequacy or danger-
ous condition in it.

. Personal And Advertising Injury

"Bodily injury" arising out of "personal and advertis-
ing injury".

. Electronic Data

Damages arising out of the loss of, loss of use of,
damage to, corruption of, inability to access, or in-
ability to manipulate electronic data.

As used in this exclusion, electronic data means in-
formation, facts or programs stored as or on, cre-
ated or used on, or transmitted to or from computer
software, including systems and applications soft-
ware, hard or floppy disks, CD-ROMS, tapes,
drives, cells, data processing devices or any other
media which are used with electronically controlled
equipment.

. Distribution Of Material In Violation Of Statutes

"Bodily injury" or "property damage" arising directly
or indirectly out of any action or omission that vio-
lates or is alleged to violate:

(1) The Telephone Consumer Protection Act
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(TCPA), including any amendment of or addition
to such law; or

(2) The CAN-SPAM Act of 2003, including any
amendment of or addition to such law; or

(3) Any statute, ordinance or regulation, other than
the TCPA or CAN-SPAM Act of 2003, that pro-
hibits or limits the sending, transmitting, com-
municating or distribution of material or informa-
tion.

Exclusions c. through n. do not apply to damage by
fire to premises while rented to you or temporarily oc-
cupied by you with permission of the owner. A sepa-
rate limit of insurance applies to this coverage as de-
scribed in Section Il — Limits Of Insurance.

the direction of the insured with knowledge of its
falsity.

c. Material Published Prior To Policy Period
"Personal and advertising injury" arising out of oral
or written publication of material whose first publi-

cation took place before the beginning of the policy
period.

d. Criminal Acts

"Personal and advertising injury" arising out of a
criminal act committed by or at the direction of the
insured.

e. Contractual Liability

"Personal and advertising injury" for which the in-
sured has assumed liability in a contract or agree-
ment. This exclusion does not apply to liability for

damages that the insured would have in the ab-
sence of the contract or agreement.

f. Breach Of Contract

COVERAGE B PERSONAL AND ADVERTISING
INJURY LIABILITY

CG 00011207

1. Insuring Agreement

a. We will pay those sums that the insured becomes
legally obligated to pay as damages because of
"personal and advertising injury" to which this insur-
ance applies. We will have the right and duty to de-
fend the insured against any "suit" seeking those
damages. However, we will have no duty to defend
the insured against any "suit" seeking damages for
"personal and advertising injury" to which this insur-
ance does not apply. We may, at our discretion, in-
vestigate any offense and settle any claim or "suit"
that may result. But:

(1) The amount we will pay for damages is limited
as described in Section Il — Limits Of Insur-
ance; and

(2) Our right and duty to defend end when we have
used up the applicable limit of insurance in the
payment of judgments or settlements under
Coverages A or B or medical expenses under
Coverage C.

No other obligation or liability to pay sums or per-
form acts or services is covered unless explicitly
provided for under Supplementary Payments —
Coverages A and B.

b. This insurance applies to "personal and advertising
injury” caused by an offense arising out of your
business but only if the offense was committed in
the "coverage territory" during the policy period.

2. Exclusions

This insurance does not apply to:
a. Knowing Violation Of Rights Of Another

"Personal and advertising injury" caused by or at
the direction of the insured with the knowledge that
the act would violate the rights of another and
would inflict "personal and advertising injury".

b. Material Published With Knowledge Of Falsity

"Personal and advertising injury" arising out of oral
or written publication of material, if done by or at
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"Personal and advertising injury" arising out of a
breach of contract, except an implied contract to
use another's advertising idea in your "advertise-
ment".

g. Quality Or Performance Of Goods — Failure To
Conform To Statements

"Personal and advertising injury" arising out of the
failure of goods, products or services to conform
with any statement of quality or performance made
in your "advertisement".

h. Wrong Description Of Prices

"Personal and advertising injury" arising out of the
wrong description of the price of goods, products
or services stated in your "advertisement".

i. Infringement Of Copyright, Patent, Trademark
Or Trade Secret

"Personal and advertising injury" arising out of the
infringement of copyright, patent, trademark, trade
secret or other intellectual property rights. Under
this exclusion, such other intellectual property
rights do not include the use of another's advertis-
ing idea in your "advertisement".

However, this exclusion does not apply to infringe-
ment, in your "advertisement", of copyright, trade
dress or slogan.

j- Insureds In Media And Internet Type
Businesses

"Personal and advertising injury" committed by an
insured whose business is:

(1) Advertising, broadcasting, publishing or tele-
casting;

(2) Designing or determining content of web-sites
for others; or

(3) An Internet search, access, content or service
provider.
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However, this exclusion does not apply to Para-
graphs 14.a., b. and c. of "personal and advertising
injury" under the Definitions Section.

For the purposes of this exclusion, the placing of
frames, borders or links, or advertising, for you or
others anywhere on the Internet, is not by itself,
considered the business of advertising, broadcast-
ing, publishing or telecasting.

. Electronic Chatrooms Or Bulletin Boards

(1) The Telephone Consumer Protection Act
(TCPA), including any amendment of or addi-
tion to such law; or

(2) The CAN-SPAM Act of 2003, including any
amendment of or addition to such law; or

(3) Any statute, ordinance or regulation, other than
the TCPA or CAN-SPAM Act of 2003, that pro-
hibits or limits the sending, transmitting, com-
municating or distribution of material or informa-

"Personal and advertising injury" arising out of an tion.

electronic chatroom or bulletin board the insured

hosts, owns, or over which the insured exercises

control. COVERAGE C MEDICAL PAYMENTS
I. Unauthorized Use Of Another's Name Or 1. Insuring Agreement

Product a. We will pay medical expenses as described below

"Personal and advertising injury" arising out of the
unauthorized use of another's name or product in
your e-mail address, domain hame or metatag, or
any other similar tactics to mislead another's poten-
tial customers.

. Pollution

"Personal and advertising injury" arising out of the
actual, alleged or threatened discharge, dispersal,
seepage, migration, release or escape of "pollu-
tants" at any time.

. Pollution-Related
Any loss, cost or expense arising out of any:

(1) Request, demand, order or statutory or regula-
tory requirement that any insured or others test
for, monitor, clean up, remove, contain, treat,
detoxify or neutralize, or in any way respond to,
or assess the effects of, "pollutants™; or

(2) Claim or suit by or on behalf of a governmental
authority for damages because of testing for,
monitoring, cleaning up, removing, containing,
treating, detoxifying or neutralizing, or in any
way responding to, or assessing the effects of,
"pollutants".

for "bodily injury" caused by an accident:

(1) On premises you own or rent;

(2) On ways next to premises you own or rent; or
(3) Because of your operations;

provided that:

(a) The accident takes place in the "coverage
territory" and during the policy period;

(b) The expenses are incurred and reported to
us within one year of the date of the acci-
dent; and

(c) The injured person submits to examination,
at our expense, by physicians of our choice
as often as we reasonably require.

b. We will make these payments regardless of fault.

These payments will not exceed the applicable limit
of insurance. We will pay reasonable expenses for:

(1) First aid administered at the time of an acci-
dent;

(2) Necessary medical, surgical, x-ray and dental
services, including prosthetic devices; and

(3) Necessary ambulance, hospital, professional

nursing and funeral services.
2. Exclusions

0. War

"Personal and advertising injury”, however caused,

arising, directly or indirectly, out of: We will not pay expenses for "bodily injury":

a. Any Insured

CG 00011207

(1) War, including undeclared or civil war;

(2) Warlike action by a military force, including ac-
tion in hindering or defending against an actual
or expected attack, by any government, sover-
eign or other authority using military personnel
or other agents; or

(3) Insurrection, rebellion, revolution, usurped
power, or action taken by governmental author-
ity in hindering or defending against any of
these.

p. Distribution Of Material In Violation Of Statutes

"Personal and advertising injury" arising directly or
indirectly out of any action or omission that violates
or is alleged to violate:
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To any insured, except "volunteer workers".

. Hired Person

To a person hired to do work for or on behalf of
any insured or a tenant of any insured.

. Injury On Normally Occupied Premises

To a person injured on that part of premises you
own or rent that the person normally occupies.

. Workers Compensation And Similar Laws

To a person, whether or not an "employee" of any
insured, if benefits for the "bodily injury” are pay-
able or must be provided under a workers' com-
pensation or disability benefits law or a similar law.
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e. Athletics Activities

To a person injured while practicing, instructing or
participating in any physical exercises or games,
sports, or athletic contests.

f. Products-Completed Operations Hazard

Included within the "products-completed operations
hazard".

g. Coverage A Exclusions
Excluded under Coverage A.

SUPPLEMENTARY PAYMENTS — COVERAGES A AND

1. We will pay, with respect to any claim we investigate or

settle, or any "suit" against an insured we defend:
a. All expenses we incur.

b. Up to $250 for cost of bail bonds required because
of accidents or traffic law violations arising out of
the use of any vehicle to which the Bodily Injury Li-
ability Coverage applies. We do not have to furnish
these bonds.

c. The cost of bonds to release attachments, but only
for bond amounts within the applicable limit of in-
surance. We do not have to furnish these bonds.

d. All reasonable expenses incurred by the insured at
our request to assist us in the investigation or de-
fense of the claim or "suit", including actual loss of
earnings up to $250 a day because of time off from
work.

e. All court costs taxed against the insured in the
"suit". However, these payments do not include at-
torneys' fees or attorneys' expenses taxed against
the insured.

f. Prejudgment interest awarded against the insured
on that part of the judgment we pay. If we make an
offer to pay the applicable limit of insurance, we will
not pay any prejudgment interest based on that pe-
riod of time after the offer.

g. All interest on the full amount of any judgment that
accrues after entry of the judgment and before we
have paid, offered to pay, or deposited in court the
part of the judgment that is within the applicable
limit of insurance.

These payments will not reduce the limits of insurance.

. If we defend an insured against a "suit" and an indem-
nitee of the insured is also named as a party to the
"suit”, we will defend that indemnitee if all of the follow-
ing conditions are met:

a. The "suit" against the indemnitee seeks damages
for which the insured has assumed the liability of
the indemnitee in a contract or agreement that is an
"insured contract";

b. This insurance applies to such liability assumed by
the insured;

c. The obligation to defend, or the cost of the defense
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of, that indemnitee, has also been assumed by the
insured in the same "insured contract”;

d. The allegations in the "suit" and the information we
know about the "occurrence" are such that no con-
flict appears to exist between the interests of the
insured and the interests of the indemnitee;

e. The indemnitee and the insured ask us to conduct
and control the defense of that indemnitee against
such "suit" and agree that we can assign the same
counsel to defend the insured and the indemnitee;
and

f. The indemnitee:
(1) Agrees in writing to:

(a) Cooperate with us in the investigation, set-
tlement or defense of the "suit";

(b) Immediately send us copies of any de-
mands, notices, summonses or legal papers
received in connection with the "suit";

(c) Notify any other insurer whose coverage is
available to the indemnitee; and

(d) Cooperate with us with respect to coordinat-
ing other applicable insurance available to
the indemnitee; and

(2) Provides us with written authorization to:

(a) Obtainrecords and other information related
to the "suit"; and

(b) Conduct and control the defense of the in-
demnitee in such "suit".

So long as the above conditions are met, attorneys'
fees incurred by us in the defense of that indemnitee,
necessary litigation expenses incurred by us and nec-
essary litigation expenses incurred by the indemnitee
at our request will be paid as Supplementary Pay-
ments. Notwithstanding the provisions of Paragraph
2.b.(2) of Section | — Coverage A — Bodily Injury And
Property Damage Liability, such payments will not be
deemed to be damages for "bodily injury" and "prop-
erty damage" and will not reduce the limits of insur-
ance.

Our obligation to defend an insured's indemnitee and
to pay for attorneys' fees and necessary litigation ex-
penses as Supplementary Payments ends when we
have used up the applicable limit of insurance in the
payment of judgments or settlements or the conditions
set forth above, or the terms of the agreement de-
scribed in Paragraph f. above, are no longer met.

SECTION Il = WHO IS AN INSURED
1. If you are designated in the Declarations as:

a. An individual, you and your spouse are insureds,
but only with respect to the conduct of a business
of which you are the sole owner.

b. A partnership or joint venture, you are an insured.
Your members, your partners, and their spouses
are also insureds, but only with respect to the con-
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duct of your business.

c. A limited liability company, you are an insured.
Your members are also insureds, but only with re-
spect to the conduct of your business. Your man-
agers are insureds, but only with respect to their
duties as your managers.

d. An organization other than a partnership, joint ven-
ture or limited liability company, you are an insured.
Your "executive officers" and directors are insur-
eds, but only with respect to their duties as your of-
ficers or directors. Your stockholders are also insur-
eds, but only with respect to their liability as stock-
holders.

e. A trust, you are an insured. Your trustees are also in-

sureds, but only with respect to their duties as trust-
ees.

2. Each of the following is also an insured:

a. Your "volunteer workers" only while performing du-
ties related to the conduct of your business, or your
"employees", other than either your "executive offi-
cers" (if you are an organization other than a part-
nership, joint venture or limited liability company) or
your managers (if you are a limited liability com-
pany), but only for acts within the scope of their
employment by you or while performing duties re-
lated to the conduct of your business. However,
none of these "employees" or "volunteer workers"
are insureds for:

(1) "Bodily injury" or "personal and advertising in-
jury™:

(a) To you, to your partners or members (if you
are a partnership or joint venture), to your
members (if you are a limited liability com-
pany), to a co-"employee" while in the
course of his or her employment or perform-
ing duties related to the conduct of your
business, or to your other "volunteer work-
ers" while performing duties related to the
conduct of your business;

(b) To the spouse, child, parent, brother or sis-
ter of that co-"employee" or "volunteer work-
er" as a consequence of Paragraph (1)(a)
above;

(c) For which there is any obligation to share
damages with or repay someone else who
must pay damages because of the injury de-
scribed in Paragraphs (1)(a) or (b) above; or

(d) Arising out of his or her providing or failing to
provide professional health care services.

(2) "Property damage" to property:
(a) Owned, occupied or used by,

(b) Rented to, in the care, custody or control of,
or over which physical control is being exer-
cised for any purpose by

you, any of your "employees", "volunteer work-
ers", any partner or member (if you are a part-
nership or joint venture), or any member (if you

are a limited liability company).

b. Any person (other than your "employee" or "volun-
teer worker"), or any organization while acting as
your real estate manager.

c. Any person or organization having proper tempo-
rary custody of your property if you die, but only:

(1) With respect to liability arising out of the main-
tenance or use of that property; and

(2) Until your legal representative has been ap-
pointed.

d. Your legal representative if you die, but only with
respect to duties as such. That representative will
have all your rights and duties under this Coverage
Part.

. Any organization you newly acquire or form, other

than a partnership, joint venture or limited liability com-
pany, and over which you maintain ownership or ma-
jority interest, will qualify as a Named Insured if there
is no other similar insurance available to that organiza-
tion. However:

a. Coverage under this provision is afforded only until
the 90th day after you acquire or form the organi-
zation or the end of the policy period, whichever is
earlier;

b. Coverage A does not apply to "bodily injury" or
"property damage" that occurred before you ac-
quired or formed the organization; and

c. Coverage B does not apply to "personal and ad-
vertising injury"” arising out of an offense committed
before you acquired or formed the organization.

No person or organization is an insured with respect to
the conduct of any current or past partnership, joint ven-
ture or limited liability company that is not shown as a
Named Insured in the Declarations.

SECTION Il - LIMITS OF INSURANCE

1.

© I1SO Properties, Inc., 2006

The Limits of Insurance shown in the Declarations and
the rules below fix the most we will pay regardless of
the number of:

a. Insureds;
b. Claims made or "suits" brought; or

c. Persons or organizations making claims or bringing
"suits".

. The General Aggregate Limit is the most we will pay

for the sum of:

a. Medical expenses under Coverage C;

b. Damages under Coverage A, except damages be-
cause of "bodily injury" or "property damage" in-
cluded in the "products-completed operations haz-
ard"; and

. Damages under Coverage B.
. The Products-Completed Operations Aggregate Limit

is the most we will pay under Coverage A for dam-
ages because of "bodily injury" and "property damage"
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included in the "products-completed operations haz-
ard".

4. Subject to Paragraph 2. above, the Personal and Ad-
vertising Injury Limit is the most we will pay under Cov-
erage B for the sum of all damages because of all
"personal and advertising injury" sustained by any one
person or organization.

5. Subject to Paragraph 2. or 3. above, whichever ap-
plies, the Each Occurrence Limit is the most we will
pay for the sum of:

a. Damages under Coverage A; and
b. Medical expenses under Coverage C

because of all "bodily injury" and "property damage"
arising out of any one "occurrence".

6. Subject to Paragraph 5. above, the Damage To Prem-
ises Rented To You Limit is the most we will pay under
Coverage A for damages because of "property dam-
age" to any one premises, while rented to you, or in
the case of damage by fire, while rented to you or tem-
porarily occupied by you with permission of the owner.

7. Subject to Paragraph 5. above, the Medical Expense
Limit is the most we will pay under Coverage C for all
medical expenses because of "bodily injury" sustained
by any one person.

The Limits of Insurance of this Coverage Part apply sepa-
rately to each consecutive annual period and to any re-
maining period of less than 12 months, starting with the
beginning of the policy period shown in the Declarations,
unless the policy period is extended after issuance for an
additional period of less than 12 months. In that case, the
additional period will be deemed part of the last preceding
period for purposes of determining the Limits of Insur-
ance.

SECTION IV — COMMERCIAL GENERAL LIABILITY
CONDITIONS

1. Bankruptcy

Bankruptcy or insolvency of the insured or of the in-
sured's estate will not relieve us of our obligations
under this Coverage Part.

2. Duties In The Event Of Occurrence, Offense, Claim
Or Suit

a. You must see to it that we are notified as soon as
practicable of an "occurrence" or an offense which
may result in a claim. To the extent possible, notice
should include:

(1) How, when and where the "occurrence" or of-
fense took place;

(2) The names and addresses of any injured per-
sons and witnesses; and

(38) The nature and location of any injury or damage
arising out of the "occurrence" or offense.

b. If a claim is made or "suit" is brought against any
insured, you must:

CG 00011207
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(1) Immediately record the specifics of the claim or
"suit" and the date received; and

(2) Notify us as soon as practicable.

You must see to it that we receive written notice of
the claim or "suit" as soon as practicable.

c. You and any other involved insured must:

(1) Immediately send us copies of any demands,
notices, summonses or legal papers received in
connection with the claim or "suit";

(2) Authorize us to obtain records and other infor-
mation;

(3) Cooperate with us in the investigation or settle-
ment of the claim or defense against the "suit";
and

(4) Assist us, upon our request, in the enforcement
of any right against any person or organization
which may be liable to the insured because of
injury or damage to which this insurance may
also apply.

d. No insured will, except at that insured's own cost,
voluntarily make a payment, assume any obliga-
tion, or incur any expense, other than for first aid,
without our consent.

3. Legal Action Against Us

No person or organization has a right under this Cov-
erage Part:

a. To join us as a party or otherwise bring us into a
"suit" asking for damages from an insured; or

b. To sue us on this Coverage Part unless all of its
terms have been fully complied with.

A person or organization may sue us to recover on an
agreed settlement or on a final judgment against an in-
sured; but we will not be liable for damages that are
not payable under the terms of this Coverage Part or
that are in excess of the applicable limit of insurance.
An agreed settlement means a settlement and release
of liability signed by us, the insured and the claimant
or the claimant's legal representative.

4. Other Insurance

If other valid and collectible insurance is available to
the insured for a loss we cover under Coverages A or
B of this Coverage Part, our obligations are limited as
follows:

a. Primary Insurance

This insurance is primary except when Paragraph
b. below applies. If this insurance is primary, our
obligations are not affected unless any of the other
insurance is also primary. Then, we will share with
all that other insurance by the method described in
Paragraph c. below.

b. Excess Insurance
(1) This insurance is excess over:

(a) Any of the other insurance, whether pri-
mary, excess, contingent or on any other
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basis:

(i) That is Fire, Extended Coverage,
Builder's Risk, Installation Risk or similar
coverage for "your work";

(ii) That is Fire insurance for premises rent-
ed to you or temporarily occupied by you
with permission of the owner;

(iii) That is insurance purchased by you to
cover your liability as a tenant for "prop-
erty damage" to premises rented to you
or temporarily occupied by you with per-
mission of the owner; or

(iv) If the loss arises out of the maintenance
or use of aircraft, "autos" or watercraft to
the extent not subject to Exclusion g. of
Section | — Coverage A — Bodily Injury
And Property Damage Liability.

(b) Any other primary insurance available to you
covering liability for damages arising out of
the premises or operations, or the products
and completed operations, for which you
have been added as an additional insured by
attachment of an endorsement.

(2) When this insurance is excess, we will have no
duty under Coverages A or B to defend the in-
sured against any "suit" if any other insurer has
a duty to defend the insured against that "suit".
If no other insurer defends, we will undertake to
do so, but we will be entitled to the insured's
rights against all those other insurers.

(3) When this insurance is excess over other insur-
ance, we will pay only our share of the amount
of the loss, if any, that exceeds the sum of:

(&) The total amount that all such other insur-
ance would pay for the loss in the absence
of this insurance; and

(b) The total of all deductible and self-insured
amounts under all that other insurance.

(4) We will share the remaining loss, if any, with
any other insurance that is not described in this
Excess Insurance provision and was not bought
specifically to apply in excess of the Limits of In-
surance shown in the Declarations of this Cov-
erage Part.

c. Method Of Sharing

If all of the other insurance permits contribution by
equal shares, we will follow this method also. Under
this approach each insurer contributes equal
amounts until it has paid its applicable limit of insur-
ance or none of the loss remains, whichever comes
first.

If any of the other insurance does not permit contri-
bution by equal shares, we will contribute by limits.
Under this method, each insurer's share is based
on the ratio of its applicable limit of insurance to the
total applicable limits of insurance of all insurers.

© I1SO Properties, Inc., 2006

5. Premium Audit

a. We will compute all premiums for this Coverage
Part in accordance with our rules and rates.

b. Premium shown in this Coverage Part as advance
premium is a deposit premium only. At the close of
each audit period we will compute the earned pre-
mium for that period and send notice to the first
Named Insured. The due date for audit and retro-
spective premiums is the date shown as the due
date on the bill. If the sum of the advance and
audit premiums paid for the policy period is greater
than the earned premium, we will return the excess
to the first Named Insured.

c. The first Named Insured must keep records of the
information we need for premium computation, and
send us copies at such times as we may request.

6. Representations

By accepting this policy, you agree:

a. The statements in the Declarations are accurate
and complete;

b. Those statements are based upon representations
you made to us; and

c. We have issued this policy in reliance upon your
representations.

. Separation Of Insureds

Except with respect to the Limits of Insurance, and
any rights or duties specifically assigned in this Cover-
age Part to the first Named Insured, this insurance ap-
plies:

a. As if each Named Insured were the only Named In-
sured; and

b. Separately to each insured against whom claim is
made or "suit" is brought.

. Transfer Of Rights Of Recovery Against Others To

Us

If the insured has rights to recover all or part of any
payment we have made under this Coverage Part,
those rights are transferred to us. The insured must do
nothing after loss to impair them. At our request, the
insured will bring "suit" or transfer those rights to us
and help us enforce them.

. When We Do Not Renew

If we decide not to renew this Coverage Part, we will
mail or deliver to the first Named Insured shown in the
Declarations written notice of the nonrenewal not less
than 30 days before the expiration date.

If notice is mailed, proof of mailing will be sufficient
proof of notice.

SECTION V — DEFINITIONS
1. "Advertisement" means a notice that is broadcast or

published to the general public or specific market seg-
ments about your goods, products or services for the
purpose of attracting customers or supporters. For the
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purposes of this definition:

a. Notices that are published include material placed
on the Internet or on similar electronic means of
communication; and

b. Regarding web-sites, only that part of a web-site
that is about your goods, products or services for
the purposes of attracting customers or supporters
is considered an advertisement.

. "Auto" means:

a. A land motor vehicle, trailer or semitrailer designed
for travel on public roads, including any attached
machinery or equipment; or

b. Any other land vehicle that is subject to a compul-
sory or financial responsibility law or other motor
vehicle insurance law in the state where it is li-
censed or principally garaged.

However, "auto" does not include "mobile equipment".

. "Bodily injury" means bodily injury, sickness or disease
sustained by a person, including death resulting from
any of these at any time.

. "Coverage territory" means:

a. The United States of America (including its territo-
ries and possessions), Puerto Rico and Canada,;

b. International waters or airspace, but only if the in-
jury or damage occurs in the course of travel or
transportation between any places included in
Paragraph a. above; or

c. All other parts of the world if the injury or damage
arises out of:

(1) Goods or products made or sold by you in the
territory described in Paragraph a. above;

(2) The activities of a person whose home is in the
territory described in Paragraph a. above, but is
away for a short time on your business; or

(3) "Personal and advertising injury" offenses that
take place through the Internet or similar elec-
tronic means of communication

provided the insured's responsibility to pay damages is
determined in a "suit" on the merits, in the territory de-
scribed in Paragraph a. above or in a settlement we
agree to.

. "Employee" includes a "leased worker". "Employee"
does not include a "temporary worker".

. "Executive officer" means a person holding any of the
officer positions created by your charter, constitution,
by-laws or any other similar governing document.

. "Hostile fire" means one which becomes uncontrollable
or breaks out from where it was intended to be.

. "Impaired property" means tangible property, other
than "your product” or "your work", that cannot be used
or is less useful because:

a. It incorporates "your product” or "your work" that is
known or thought to be defective, deficient, inad-
equate or dangerous; or

© ISO Properties, Inc., 2006

b. You have failed to fulfill the terms of a contract or
agreement;

if such property can be restored to use by the repair, re-

placement, adjustment or removal of "your product” or
"your work" or your fulfilling the terms of the contract
or agreement.

. "Insured contract" means:

a. A contract for a lease of premises. However, that
portion of the contract for a lease of premises that
indemnifies any person or organization for damage
by fire to premises while rented to you or tempora-
rily occupied by you with permission of the owner
is not an "insured contract”;

b. A sidetrack agreement;

c. Any easement or license agreement, except in
connection with construction or demolition opera-
tions on or within 50 feet of a railroad;

d. An obligation, as required by ordinance, to indem-
nify a municipality, except in connection with work
for a municipality;

e. An elevator maintenance agreement;

f. That part of any other contract or agreement per-
taining to your business (including an indemnifica-
tion of a municipality in connection with work per-
formed for a municipality) under which you assume
the tort liability of another party to pay for "bodily
injury" or "property damage" to a third person or or-
ganization. Tort liability means a liability that would
be imposed by law in the absence of any contract
or agreement.

Paragraph f. does not include that part of any con-
tract or agreement:

(1) That indemnifies a railroad for "bodily injury" or
"property damage" arising out of construction or
demolition operations, within 50 feet of any rail-
road property and affecting any railroad bridge
or trestle, tracks, road-beds, tunnel, underpass
or crossing;

(2) That indemnifies an architect, engineer or sur-
veyor for injury or damage arising out of:

(a) Preparing, approving, or failing to prepare or
approve, maps, shop drawings, opinions, re-
ports, surveys, field orders, change orders
or drawings and specifications; or

(b) Giving directions or instructions, or failing to
give them, if that is the primary cause of the
injury or damage; or

(3) Under which the insured, if an architect, engi-
neer or surveyor, assumes liability for an injury
or damage arising out of the insured's rendering
or failure to render professional services, in-
cluding those listed in (2) above and supervi-
sory, inspection, architectural or engineering
activities.

10."Leased worker" means a person leased to you by a

labor leasing firm under an agreement between you
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and the labor leasing firm, to perform duties related to
the conduct of your business. "Leased worker" does
not include a "temporary worker".

11."Loading or unloading" means the handling of property:
a. After it is moved from the place where it is ac-

cepted for movement into or onto an aircraft, water-
craft or "auto”;

While it is in or on an aircraft, watercraft or "auto";
or

. While it is being moved from an aircraft, watercraft

or "auto" to the place where it is finally delivered;

but "loading or unloading" does not include the move-
ment of property by means of a mechanical device,
other than a hand truck, that is not attached to the air-
craft, watercraft or "auto".

12."Mobile equipment” means any of the following types
of land vehicles, including any attached machinery or
equipment:

a. Bulldozers, farm machinery, forklifts and other ve-

b.
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hicles designed for use principally off public roads;

Vehicles maintained for use solely on or next to
premises you own or rent;

. Vehicles that travel on crawler treads;

. Vehicles, whether self-propelled or not, maintained
primarily to provide mobility to permanently
mounted:

(1) Power cranes, shovels, loaders, diggers or
drills; or

(2) Road construction or resurfacing equipment
such as graders, scrapers or rollers;

. Vehicles not described in Paragraph a., b., c. or d.

above that are not self-propelled and are main-
tained primarily to provide mobility to permanently
attached equipment of the following types:

(1) Air compressors, pumps and generators, includ-
ing spraying, welding, building cleaning, geo-
physical exploration, lighting and well servicing
equipment; or

(2) Cherry pickers and similar devices used to raise
or lower workers;

f. Vehicles not described in Paragraph a., b.,
c. or d. above maintained primarily for purposes
other than the transportation of persons or cargo.

However, self-propelled vehicles with the following
types of permanently attached equipment are not
"mobile equipment" but will be considered "autos":

(1) Equipment designed primarily for:
(a) Snow removal;

(b) Road maintenance, but not construction or
resurfacing; or

(c) Street cleaning;

(2) Cherry pickers and similar devices mounted on
automobile or truck chassis and used to raise or
lower workers; and

(3) Air compressors, pumps and generators, in-
cluding spraying, welding, building cleaning,
geophysical exploration, lighting and well serv-
icing equipment.

However, "mobile equipment” does not include any
land vehicles that are subject to a compulsory or finan-
cial responsibility law or other motor vehicle insurance
law in the state where it is licensed or principally ga-
raged. Land vehicles subject to a compulsory or finan-
cial responsibility law or other motor vehicle insurance
law are considered "autos".

13."Occurrence" means an accident, including continuous
or repeated exposure to substantially the same gener-
al harmful conditions.

14."Personal and advertising injury" means injury, includ-
ing consequential "bodily injury", arising out of one or
more of the following offenses:

a.
b.
c.

g.

False arrest, detention or imprisonment;
Malicious prosecution;

The wrongful eviction from, wrongful entry into, or
invasion of the right of private occupancy of a
room, dwelling or premises that a person occupies,
committed by or on behalf of its owner, landlord or
lessor;

. Oral or written publication, in any manner, of mate-

rial that slanders or libels a person or organization
or disparages a person's or organization's goods,
products or services;

. Oral or written publication, in any manner, of mate-

rial that violates a person's right of privacy;

The use of another's advertising idea in your "ad-
vertisement"; or

Infringing upon another's copyright, trade dress or
slogan in your "advertisement".

15."Pollutants” mean any solid, liquid, gaseous or thermal
irritant or contaminant, including smoke, vapor, soot,
fumes, acids, alkalis, chemicals and waste. Waste in-
cludes materials to be recycled, reconditioned or re-
claimed.

16."Products-completed operations hazard":

a.

© ISO Properties, Inc., 2006

Includes all "bodily injury” and "property damage"
occurring away from premises you own or rent and
arising out of "your product” or "your work" except:

(1) Products that are still in your physical posses-
sion; or
(2) Work that has not yet been completed or aban-

doned. However, "your work" will be deemed
completed at the earliest of the following times:

(a) When all of the work called for in your con-
tract has been completed.

(b) When all of the work to be done at the job
site has been completed if your contract
calls for work at more than one job site.

(c) When that part of the work done at a job site
has been put to its intended use by any per-
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son or organization other than another con-
tractor or subcontractor working on the
same project.

Work that may need service, maintenance, cor-
rection, repair or replacement, but which is oth-
erwise complete, will be treated as completed.

b. Does not include "bodily injury" or "property dam-
age" arising out of:

(1) The transportation of property, unless the injury
or damage arises out of a condition in or on a
vehicle not owned or operated by you, and that
condition was created by the "loading or unload-
ing" of that vehicle by any insured;

(2) The existence of tools, uninstalled equipment or
abandoned or unused materials; or

(3) Products or operations for which the classifica-
tion, listed in the Declarations or in a policy
schedule, states that products-completed oper-
ations are subject to the General Aggregate
Limit.

17."Property damage" means:

a. Physical injury to tangible property, including all re-
sulting loss of use of that property. All such loss of
use shall be deemed to occur at the time of the
physical injury that caused it; or

b. Loss of use of tangible property that is not physi-
cally injured. All such loss of use shall be deemed
to occur at the time of the "occurrence" that caused
it.

For the purposes of this insurance, electronic data is

not tangible property.

As used in this definition, electronic data means infor-
mation, facts or programs stored as or on, created or
used on, or transmitted to or from computer software,
including systems and applications software, hard or
floppy disks, CD-ROMS, tapes, drives, cells, data
processing devices or any other media which are used
with electronically controlled equipment.

18."Suit" means a civil proceeding in which damages be-
cause of "bodily injury", "property damage" or "person-
al and advertising injury" to which this insurance ap-
plies are alleged. "Suit" includes:

a. An arbitration proceeding in which such damages
are claimed and to which the insured must submit
or does submit with our consent; or

b. Any other alternative dispute resolution proceeding
in which such damages are claimed and to which
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the insured submits with our consent.

19."Temporary worker" means a person who is furnished

to you to substitute for a permanent "employee" on
leave or to meet seasonal or short-term workload con-
ditions.

20."Volunteer worker" means a person who is not your

"employee", and who donates his or her work and acts
at the direction of and within the scope of duties deter-
mined by you, and is not paid a fee, salary or other
compensation by you or anyone else for their work
performed for you.

21."Your product":

a. Means:

(1) Any goods or products, other than real prop-
erty, manufactured, sold, handled, distributed or
disposed of by:

(a) You;
(b) Others trading under your name; or

(c) A person or organization whose business or
assets you have acquired; and

(2) Containers (other than vehicles), materials,
parts or equipment furnished in connection with
such goods or products.

b. Includes:

(1) Warranties or representations made at any time
with respect to the fitness, quality, durability,
performance or use of "your product"; and

(2) The providing of or failure to provide warnings
or instructions.

c. Does not include vending machines or other prop-
erty rented to or located for the use of others but
not sold.

22."Your work™:

a. Means:

(1) Work or operations performed by you or on
your behalf; and

(2) Materials, parts or equipment furnished in con-
nection with such work or operations.

b. Includes:

(1) Warranties or representations made at any time
with respect to the fitness, quality, durability,
performance or use of "your work", and

(2) The providing of or failure to provide warnings
or instructions.
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COMMERCIAL GENERAL LIABILITY
CG 00331204

LIQUOR LIABILITY COVERAGE FORM

Various provisions in this policy restrict coverage.
Read the entire policy carefully to determine rights,
duties and what is and is not covered.

Throughout this policy the words "you" and "your" refer
to the Named Insured shown in the Declarations, and
any other person or organization qualifying as a
Named Insured under this policy. The words "we", "us
and "our" refer to the Company providing this insur-

ance.

The word "insured" means any person or organization
qualifying as such under Section || — Who Is An In-
sured.

Other words and phrases that appear in quotation
marks have special meaning. Refer to Section V —
Definitions.

SECTION | - LIQUOR LIABILITY COVERAGE
1. Insuring Agreement

a. We will pay those sums that the insured be-
comes legally obligated to pay as damages be-
cause of "injury" to which this insurance applies
if liability for such "injury" is imposed on the in-
sured by reason of the selling, serving or fur-
nishing of any alcoholic beverage. We will have
the right and duty to defend the insured against
any "suit" seeking those damages. However,
we will have no duty to defend the insured
against any "suit" seeking damages for "injury"
to which this insurance does not apply. We
may, at our discretion, investigate any "injury"
and settle any claim or "suit" that may result.
But:

(1) The amount we will pay for damages is
limited as described in Section Ill — Limits
Of Insurance; and

(2) Our right and duty to defend ends when we
have used up the applicable limit of insur-
ance in the payment of judgments or set-
tlements.

No other obligation or liability to pay sums or
perform acts or services is covered unless ex-
plicitly provided for under Supplementary Pay-
ments.

b. This insurance applies to "injury” only if:

(1) The "injury" occurs during the policy period
in the "coverage territory"; and
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(2) Prior to the policy period, no insured listed
under Paragraph 1. of Section || — Who Is
An Insured and no "employee" authorized
by you to give or receive notice of an "injury"”
or claim, knew that the "injury" had oc-
curred, in whole or in part. If such a listed
insured or authorized "employee" knew,
prior to the policy period, that the "injury”
occurred, then any continuation, change or
resumption of such "injury" during or after
the policy period will be deemed to have
been known prior to the policy period.

c. "Injury" which occurs during the policy period
and was not, prior to the policy period, known
to have occurred by any insured listed under
Paragraph 1. of Section [l — Who Is An Insured
or any "employee" authorized by you to give or
receive notice of an "injury" or claim, includes
any continuation, change or resumption of that
"injury" after the end of the policy period.

d. "Injury" will be deemed to have been known to
have occurred at the earliest time when any in-
sured listed under Paragraph 1. of Section || —
Who Is An Insured or any "employee" author-
ized by you to give or receive notice of an "in-
jury" or claim:

(1) Reports all, or any part, of the "injury” to us
or any other insurer;

(2) Receives a written or verbal demand or
claim for damages because of the "injury";
or

(3) Becomes aware by any other means that
"injury" has occurred or has begun to occur.

2. Exclusions
This insurance does not apply to:
a. Expected Or Intended Injury

"Injury” expected or intended from the stand-
point of the insured. This exclusion does not
apply to "bodily injury" resulting from the use of
reasonable force to protect persons or prop-
erty.

b. Workers' Compensation And Similar Laws

Any obligation of the insured under a workers'
compensation, disability benefits or unemploy-
ment compensation law or any similar law.
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c. Employer's Liability
"Bodily injury" to:

(1) An "employee" of the insured arising out of
and in the course of:

(a) Employmentby the insured; or

(b) Performing duties related to the conduct
of the insured's business; or

(2) The spouse, child, parent, brother or sister
of that "employee" as a consequence of
Paragraph (1) above.

This exclusion applies:

(1) Whether the insured may be liable as an
employer or in any other capacity; and

(2) To any obligation to share damages with or
repay someone else who must pay dam-
ages because of the "injury".

d. Liquor License Not In Effect

"Injury" arising out of any alcoholic beverage
sold, served or furnished while any required li-
cense is not in effect.

e. Your Product

"Injury" arising out of "your product”. This ex-
clusion does not apply to "injury" for which the
insured or the insured's indemnitees may be
held liable by reason of:

(1) Causing or contributing to the intoxication of
any person,

(2) The furnishing of alcoholic beverages to a
person under the legal drinking age or un-
der the influence of alcohol; or

(3) Any statute, ordinance or regulation relating
to the sale, gift, distribution or use of alco-
holic beverages.

f. Other Insurance

Any "injury" with respect to which other insur-
ance is afforded, or would be afforded but for
the exhaustion of the limits of insurance.

This exclusion does not apply if the other insur-
ance responds to liability for "injury” imposed
on the insured by reason of the selling, serving
or furnishing of any alcoholic beverage.

g. War

"Injury”, however caused, arising, directly or in-
directly, out of:

(1) War, including undeclared or civil war;

(2) Warlike action by a military force, including
action in hindering or defending against an
actual or expected attack, by any govern-
ment, sovereign or other authority using
military personnel or other agents; or
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(3) Insurrection, rebellion, revolution, usurped
power, or action taken by governmental au-
thority in hindering or defending against any
of these.

SUPPLEMENTARY PAYMENTS

We will pay, with respect to any claim we investigate
or settle, or any "suit" against an insured we defend:

1. All expenses we incur.

2. The cost of bonds to release attachments, but only
for bond amounts within the applicable limit of in-
surance. We do not have to furnish these bonds.

3. All reasonable expenses incurred by the insured at
our request to assist us in the investigation or de-
fense of the claim or "suit", including actual loss of
earnings up to $250 a day because of time off from
work.

4. All costs taxed against the insured in the "suit".

5. Prejudgment interest awarded against the insured
on that part of the judgment we pay. If we make an
offer to pay the applicable limit of insurance, we
will not pay any prejudgment interest based on that
period of time after the offer.

6. Allinterest on the full amount of any judgment that
accrues after entry of the judgment and before we
have paid, offered to pay, or deposited in court the
part of the judgment that is within the applicable
limit of insurance.

7. Expenses incurred by the insured for first aid ad-
ministered to others at the time of an event to
which this insurance applies.

These payments will not reduce the limits of insur-
ance.

SECTION I = WHO IS AN INSURED
1. Ifyouare designated in the Declarations as:

a. An individual, you and your spouse are insur-
eds.

b. A partnership or joint venture, you are an in-
sured. Your members, your partners, and their
spouses are also insureds, but only with re-
spect to the conduct of your business.

c. A limited liability company, you are an insured.
Your members are also insureds, but only with
respect to the conduct of your business. Your
managers are insureds, but only with respect to
their duties as your managers.

d. An organization other than a partnership, joint
venture or limited liability company, you are an
insured. Your "executive officers" and directors
are insureds, but only with respect to their du-
ties as your officers or directors. Your stock-
holders are also insureds, but only with respect
to their liability as stockholders.
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2. Each of the following is also an insured:

a. Your "employees", other than either your "ex-
ecutive officers" (if you are an organization
other than a partnership, joint venture or limited
liability company) or your managers (if you are
a limited liability company), but only for acts
within the scope of their employment by you or
while performing duties related to the conduct
of your business. However, none of these "em-
ployees"is an insured for:

(1) "Injury":

() To you, to your partners or members (if
you are a partnership or joint venture), to
your members (if you are a limited liabil-
ity company), or to a co-"employee"
while that co-"employee" is either in the
course of his or her employment or per-
forming duties related to the conduct of
your business;

(b) To the spouse, child, parent, brother or
sister of that co-"employee” as a conse-
quence of Paragraph (1)(a) above; or

(c) For which there is any obligation to
share damages with or repay someone
else who must pay damages because of
the injury described in Paragraphs (1)(a)
or (b) above.

(2) "Property damage" to property:
(&) Owned or occupied by, or
(b) Rented or loaned

to that "employee", any of your other "em-
ployees", by any of your partners or mem-
bers (if you are a partnership or joint ven-
ture), or by any of your members (if you are
a limited liability company).

b. Any person or organization having proper tem-
porary custody of your property if you die, but
only:

(1) With respect to liability arising out of the
maintenance or use of that property; and

(2) Until your legal representative has been
appointed.

c. Your legal representative if you die, but only
with respect to duties as such. That representa-
tive will have all your rights and duties under
this Coverage Part.

3. Any organization you newly acquire or form, other
than a partnership, joint venture or limited liability
company, and over which you maintain ownership
or majority interest, will qualify as a Named Insured
if there is no other similar insurance available to
that organization. However:

CG 00331204
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a. Coverage under this provision is afforded only
until the 90th day after you acquire or form the
organization or the end of the policy period,
whichever is earlier; and

b. Coverage does not apply to "injury" that oc-
curred before you acquired or formed the or-
ganization.

No person or organization is an insured with respect
to the conduct of any current or past partnership, joint
venture or limited liability company that is not shown
as a Named Insured in the Declarations.

SECTION Il —LIMITS OF INSURANCE

1. The Limits of Insurance shown in the Declarations
and the rules below fix the most we will pay
regardless of the number of:

a. Insureds;
b. Claims made or "suits" brought; or

c. Persons or organizations making claims or
bringing "suits".
2. The Aggregate Limit is the most we will pay for all
"injury" as the result of the selling, serving or fur-
nishing of alcoholic beverages.

3. Subject to the Aggregate Limit, the Each Common
Cause Limit is the most we will pay for all "injury”
sustained by one or more persons or organizations
as the result of the selling, serving or furnishing of
any alcoholic beverage to any one person.

The Limits of Insurance of this Coverage Part apply
separately to each consecutive annual period and to
any remaining period of less than 12 months, starting
with the beginning of the policy period shown in the
Declarations, unless the policy period is extended
after issuance for an additional period of less than 12
months. In that case, the additional period will be
deemed part of the last preceding period for purposes
of determining the Limits of Insurance.

SECTION IV —LIQUOR LIABILITY CONDITIONS
1. Bankruptcy

Bankruptcy or insolvency of the insured or of the
insured's estate will not relieve us of our obliga-
tions under this Coverage Part.

2. Duties In The Event Of Injury, Claim Or Suit

a. You must see to it that we are notified as soon
as practicable of an "injury" which may result in
a claim. To the extent possible, notice should
include:

(1) How, when and where the "injury" took
place;

(2) The names and addresses of any injured
persons and witnesses; and

(3) The nature and location of any “injury".
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b. If a claim is made or "suit" is brought against
any insured, you must:

(1) Immediately record the specifics of the
claim or "suit" and the date received; and

(2) Notify us as soon as practicable.

You must see to it that we receive written no-
tice of the claim or "suit" as soon as practica-
ble.

c. You and any other involved insured must:

(1) Immediately send us copies of any de-
mands, notices, summonses or legal pa-
pers received in connection with the claim
or "suit";

(2) Authorize us to obtain records and other
information;

(3) Cooperate with us in the investigation or
settlement of the claim or defense against
the "suit"; and

(4) Assist us, upon our request, in the en-
forcement of any right against any person or
organization which may be liable to the in-
sured because of "injury" to which this in-
surance may also apply.

d. No insured will, except at that insured's own
cost, voluntarily make a payment, assume any
obligation, or incur any expense, other than for
first aid, without our consent.

3. Legal Action Against Us

No person or organization has a right under this
Coverage Part:

a. To join us as a party or otherwise bring us into
a"suit" asking for damages from an insured; or

b. To sue us on this Coverage Part unless all of
its terms have been fully complied with.

A person or organization may sue us to recover on
an agreed settlement or on a final judgment
against an insured; but we will not be liable for
damages that are not payable under the terms of
this Coverage Part or that are in excess of the ap-
plicable limit of insurance. An agreed settlement
means a settlement and release of liability signed
by us, the insured and the claimant or the claim-
ant's legal representative.
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4. Other Insurance

If other valid and collectible insurance is available
to the insured for a loss we cover under this Cov-
erage Part, our obligations are limited as follows:

a. Primary Insurance

This insurance is primary. Our obligations are
not affected unless any of the other insurance
is also primary. Then, we will share with all that
other insurance by the method described in b.
below.

b. Method Of Sharing

If all of the other insurance permits contribution
by equal shares, we will follow this method
also. Under this approach each insurer contrib-
utes equal amounts until it has paid its applica-
ble limit of insurance or none of the loss re-
mains, whichever comes first.

If any of the other insurance does not permit
contribution by equal shares, we will contribute
by limits. Under this method, each insurer's
share is based on the ratio of its applicable limit
of insurance to the total applicable limits of in-
surance of all insurers.

5. Premium Audit

a. We will compute all premiums for this Cover-
age Part in accordance with our rules and
rates.

b. Premium shown in this Coverage Part as ad-
vance premium is a deposit premium only. At
the close of each audit period we will compute
the earned premium for that period and send
notice to the first Named Insured. The due date
for audit and retrospective premiums is the
date shown as the due date on the bill. If the
sum of the advance and audit premiums paid
for the policy period is greater than the earned
premium, we will return the excess to the first
Named Insured.

c. The first Named Insured must keep records of
the information we need for premium computa-
tion, and send us copies at such times as we
may request.

6. Representations

By accepting this policy, you agree:

a. The statements in the Declarations are accu-
rate and complete;
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b. Those statements are based upon representa-
tions you made to us; and

c. We have issued this policy in reliance upon
your representations.

. Separation Of Insureds

Except with respect to the Limits of Insurance, and
any rights or duties specifically assigned in this
Coverage Part to the first Named Insured, this in-
surance applies:

a. As if each Named Insured were the only
Named Insured; and

b. Separately to each insured against whom claim
is made or "suit" is brought.

Transfer Of Rights Of Recovery Against Others
To Us

If the insured has rights to recover all or part of any
payment we have made under this Coverage Part,
those rights are transferred to us. The insured
must do nothing after loss to impair them. At our
request, the insured will bring "suit" or transfer
those rights to us and help us enforce them.

When We Do Not Renew

If we decide not to renew this Coverage Part, we
will mail or deliver to the first Named Insured
shown in the Declarations written notice of the
nonrenewal not less than 30 days before the expi-
ration date.

If notice is mailed, proof of mailing will be sufficient
proof of notice.

SECTION V — DEFINITIONS

1.
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"Bodily injury" means bodily injury, sickness or
disease sustained by a person, including death re-
sulting from any of these at any time.

"Coverage territory" means:

a. The United States of America (including its
territories and possessions), Puerto Rico and
Canada;

b. International waters or airspace, but only if the
"injury” occurs in the course of travel or trans-
portation between any places included in a.
above; or

c. All other parts of the world if the "injury" arises
out of:

(1) Goods or products made or sold by you in
the territory described in a. above; or

(2) The activities of a person whose home is in
the territory described in a. above, but is
away for a short time on your business

provided the insured's responsibility to pay
damages is determined in a "suit" on the mer-
its, in the territory described in a. above or in a
settlement we agree to.
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. "Employee” includes a "leased worker'. "Em-

ployee" does not include a "temporary worker".

. "Executive Officer" means a person holding any of

the officer positions created by your charter,
constitution, by-laws or any other similar governing
document.

. "Injury" means all damages, including damages

because of "bodily injury” and "property damage",
and including damages for care, loss of services or
loss of support.

. "Leased worker" means a person leased to you by

a labor leasing firm under an agreement between
you and the labor leasing firm, to perform duties
related to the conduct of your business. "Leased
worker" does not include a "temporary worker".

. "Property damage" means:

a. Physical injury to tangible property, including all
resulting loss of use of that property. All such
loss of use shall be deemed to occur at the
time of the physical injury that caused it; or

b. Loss of use of tangible property that is not
physically injured. All such loss of use shall be
deemed to occur at the time of the occurrence
that caused it.

. "Suit" means a civil proceeding in which damages

because of "injury" to which this insurance applies
are alleged. "Suit"includes:

a. An arbitration proceeding in which such dam-
ages are claimed and to which the insured
must submit or does submit with our consent;
or

b. Any other alternative dispute resolution pro-
ceeding in which such damages are claimed
and to which the insured submits with our con-
sent.

. "Temporary worker" means a person who is fur-

nished to you to substitute for a permanent "em-
ployee" on leave or to meet seasonal or short-term
workload conditions.

10."Your product":

a. Means:

(1) Any goods or products, other than real
property, manufactured, sold, handled, dis-
tributed or disposed of by:

(@) You;
(b) Others trading under your name; or

(c) A person or organization whose busi-
ness or assets you have acquired; and

(2) Containers (other than vehicles), materials,
parts or equipment furnished in connection
with such goods or products.
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b. Includes:

(1) Warranties or representations made at any
time with respect to the fitness, quality, du-
rability, performance or use of "your prod-
uct", and

(2) The providing of or failure to provide warmn-
ings or instructions.

c. Does not include vending machines or other
property rented to or located for the use of oth-
ers but not sold.
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THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.

ASBESTOS EXCLUSION ENDORSEMENT
THIS ENDORSEMENT MODIFIES INSURANCE PROVIDED UNDER THE FOLLOWING:

COMMERCIAL GENERAL LIABILITY COVERAGE FORM

1. The following Exclusion is added to SECTION | - COVERAGES, COVERAGE A. - BODILY INJURY AND
PROPERTY DAMAGE LIABILITY, 2. — EXCLUSIONS and SECTION | — COVERAGES, COVERAGE B. —
PERSONAL AND ADVERTISING INJURY LIABILITY, 2. — EXCLUSIONS:

1. Any liability for “bodily injury”, “property damage”, “personal injury”, “advertising injury”,
occupational disease, disability, shock, mental anguish or mental injury, at any time arising out of
the manufacture of, mining of, use of, sale of, installation of, removal of, distribution of, or exposure
to asbestos, ashestos products, asbestos fibers or asbestos dust; or

2. Any obligation of the “insured” to indemnify any party because of damages arising out of
“bodily injury”, “property damage”, “personal injury”, “advertising injury”, occupational disease,
disability, shock, mental anguish or mental injury, at any time as a result of the manufacture of,
mining of, use of, sale of, installation of, removal of, distribution of, or exposure to asbestos,
asbestos products, asbestos fibers or asbestos dust; or

3. Any obligation to defend any “suit” or claim against the “insured” alleging bodily injury,
“property damage”, “personal injury”, “advertising injury”, occupational disease, disability, shock,
mental anguish or mental injury, resulting from or contributed to, by the manufacture of, mining of,
use of, sale of, installation of, removal of, distribution of, or exposure to asbestos, asbestos

products, asbestos fibers or asbestos dust.

ASPGL001 01 04 Includes copyrighted material of ISO, Inc., with its permission.
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THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.
TOTAL LEAD EXCLUSION
THIS ENDORSEMENT MODIFIES INSURANCE PROVIDED UNDER THE FOLLOWING:

COMMERCIAL GENERAL LIABILITY COVERAGE PART

1. The following Exclusion is added to 2., Exclusions of the GENERAL LIABILITY COVERAGE FORM:
This Policy Does Not Apply To:
1. “Bodily Injury”, “Property Damage”, “Personal Injury”, or “Advertising Injury” arising out of, resulting from,
caused by or contributed to by the presence, ingestion, inhalation, or absorption of or exposure to lead,

lead compounds, or lead contained in any materials;

2. Any cost or expense to abate, mitigate, remove, or dispose of lead, lead compounds or materials
containing lead;

3. Any supervision, instruction, recommendations, warnings or advice given or which should have been
given in connection with parts 1. or 2. above; or

4. Any obligation to share damages with or repay anyone else who must pay damages in connection with
parts 1., 2., or 3. above.

ASPGL003 01 04 Includes copyrighted material of ISO, Inc., with its permission.
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POLICY NUMBER: CRA8XYD11

INSURED NAME: THE RESTAURANT GROUP ETAL

ADDITIONAL NAMED INSURED ENDORSEMENT

THE NAMED INSURED IS HEREBY AMENDED TO INCLUDE THE FOLLOWING:

1) Madison Entertainment Associates, LLC.
2) Asia Las Vegas, LLC.

3) Buddha Entertainment, LLC.

4) Buddha Beach, LLC.

5) Stripview Entertainment, LLC.

6) Roof Deck Entertainment, LLC.

7) 5 Chinese Brothers, LLC.

8) Tao Licensing, LLC.

9) RMNJ, LLC.

ASPGL004 01 04 Includes copyrighted material of ISO, Inc., with its permission.
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THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY

SILICA EXCLUSION ENDORSEMENT

THIS ENDORSEMENT MODIFIES INSURANCE PROVIDED UNDER THE FOLLOWING:

COMMERCIAL GENERAL LIABILITY COVERAGE PART

1. The following Exclusion is added to SECTION | - COVERAGES, COVERAGE A. - BODILY INJURY AND PROPERTY
DAMAGE LIABILITY, 2. - EXCLUSIONS and SECTION | - COVERAGES, COVERAGE B. - PERSONAL AND

ADVERTISING INJURY LIABILITY, 2. - EXCLUSIONS:

1. Any liability for "bodily injury”, "property damage"”, "personal injury", "advertising injury", occupational
disease, disability, shock, mental anguish or mental injury, at any time arising out of the manufacture of,
mining of, use of, sale of, installation of, removal of, distribution of, or exposure to silica, silicate, any silica

material or any by-product, residue or compound containing silica or silicate; or

2. Any obligation of the "insured" to indemnify any party because of damages arising out of "bodily injury",
"property damage", "personal injury”, "advertising injury”, occupational disease, disability, shock, mental
anguish or mental injury, at any time as a result of the manufacture of, mining of, use of, sale of,
installation of, removal of, distribution of, or exposure to silica or silicate, any silica material or any

by-product, residue or compound containing silica or silicate; or

3. Any obligation to defend any "suit" or claim against the "insured" alleging bodily injury, "property damage",
"personal injury", "advertising injury”, occupational disease, disability, shock, mental anguish or mental
injury, resulting from or contributed to, by the manufacture of, mining of, use of, sale of, installation of,

removal of, distribution of, or exposure to silica, silicate, any silica material or any by-product, residue or
compound containing silica or silicate.

ASPGL007 01 04 Includes copyrighted material of ISO, Inc., with its permission. Page 1 of 1
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THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.
CONTRACTUAL LIABILITY — AMENDMENTS
THIS ENDORSEMENT MODIFIES INSURANCE PROVIDED UNDER THE FOLLOWING:

COMMERCIAL GENERAL LIABILITY COVERAGE PART
This insurance does not apply to any claim for damages resulting:

1. from the sole negligence of the indemnitee; or
2. from the ownership, maintenance or use of any aircraft;

arising out of any liability assumed under any “insured contract.”

ASPGL019 04 04 Includes copyrighted material of ISO, Inc., with its permission.
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THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY

HIRED AUTO AND NON-OWNED AUTO LIABILITY

THIS ENDORSEMENT MODIFIES INSURANCE PROVIDED UNDER THE FOLLOWING:

COMMERCIAL GENERAL LIABILITY COVERAGE PART

SCHEDULE
Coverage Limits of Insurance Additional Premium
Hired Auto Liability $1,000,000 $INCL.
Non-Owned Auto Liability $1,000,000 $INCL.

A. Insurance is provided only for those coverages for which a specific premium charge is shown in the
Declarations or in this Schedule.

1. HIRED AUTO LIABILITY
The insurance provided under the Commercial General Liability Form, SECTION | —- COVERAGES,
COVERAGE A BODILY INJURY AND PROPERTY DAMAGE LIABILITY, applies to "bodily Injury" or "property

damage" arising out of the maintenance or use of a "hired auto” by you or your "employees" in the course of
your business.

2. NON-OWNED AUTO LIABILITY
The insurance provided under the Commercial General Liability Form, SECTION | - COVERAGES,

COVERAGE A BODILY INJURY AND PROPERTY DAMAGE LIABILITY, applies to "bodily injury" or "property
damage" arising out of the use of any "non-owned auto" in your business by any person other than you.

B. Forinsurance provided by this endorsement only:
1. The exclusions, under the Commercial General Liability Form, SECTION | - COVERAGES, COVERAGE A

BODILY INJURY AND PROPERTY DAMAGE LIABILITY, 2. Exclusions, e. and j. are deleted and replaced
by the following:

e. "Bodily injury" to:
(1) An"employee" of the insured arising out of and in the course of:
(&) Employment by the insured; or
(b) Performing duties related to the conduct of the insured's business; or

(2)  The spouse, child, parent, brother or sister of that "employee" as a consequence of
Paragraph (1) above.

This exclusion applies:

(1) Whether the insured may be liable as an employer or in any other capacity; and

(2) To any obligation to share damages with or repay someone else who must pay damages
because of injury.

ASPGLO035 05 04 Includes copyrighted material of ISO, Inc., with its permission. Page 1 of 2

AA001252



This exclusion does not apply to:

(1) Liability assumed by the insured under an "insured contract"; or

(2) "Bodily injury" arising out of and in the course of domestic employment by the insured
unless benefits for such injury are in whole or in part either payable or required to be
provided under any workers compensation law.

j. "Property damage" to:
(1) Property owned or being transported by, or rented or loaned to the insured; or

(2) Property in the care, custody or control of the insured,

2. SECTION Il = WHO IS AN INSURED in the Commercial General Liability Form, is replaced by
the following:

Each of the following is an insured under this endorsement to the extent set forth below:

a. You

b. Any other person using a "hired auto" with your permission

c. For a"non-owned auto”, any partner or "executive officer" of yours, but only while such "non-owned
auto" is being used in your business; and

d. Any other person or organization, but only for their liability because of acts or omissions of an insured
under a., b. or c. above

None of the following is an insured:

(1) Any person engaged in the business of his or her employer for "bodily injury” to any
co-"employee" of such person injured in the course of employment, or to the spouse, child,
parent, brother or sister of that co-“employee” as a consequence of such “bodily injury”, or
for any obligation to share damages with or repay someone else who must pay damages
because of the injury.

(2)  Any partner or "executive officer" for any "auto” owned by such partner or officer or a
member of his or her household,;

(3)  Any person while employed in or otherwise engaged in duties in connection with an "auto
business", other than an "auto business" you operate;

(4) The owner or lessee (of whom you are a sublessee) of a "hired auto” or the owner of a
"non-owned auto” or any agent or "employee" of any such owner or lessee;

(5)  Any person or organization for the conduct of any current or past partnership or joint venture
that is not shown as a Named Insured in the Declarations.

C. The following additional definitions apply:

1. "Auto Business" means the business or occupation of selling, repairing, servicing, storing or parking
"autos".

2. "Hired Auto" means any "auto” you lease, hire or borrow. This does not include any "auto" youlease,
hire or borrow from any of your "employees" or members of their households, or from any partner or
"executive officer" of yours.

3. "Non-Owned Auto" means any "auto" you do not own, lease, hire or borrow which is used in

connection with your business. However, if you are a partnership, a "non-owned auto” does not include
any "auto" owned by any partner.

ALL OTHER TERMS AND CONDITIONS OF THE POLICY REMAIN UNCHANGED.

ASPGL035 05 04 Includes copyrighted material of ISO, Inc., with its permission. Page 2 of 2
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THIS AMENDMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY

AMENDMENT — COMMON POLICY CONDITIONS

THIS ENDORSEMENT MODIFIES INSURANCE PROVIDED UNDER THE FOLLOWING:

COMMERCIAL GENERAL LIABILITY COVERAGE PART

The Common Policy Conditions (IL 00 17 11/98) are amended by the addition of the following:
G. Other Insurance with This Company
If this policy contains two or more Coverage Parts providing coverage for the same “occurrence,”

“accident,” “cause of loss,” “loss” or offense, the maximum limit of insurance under all Coverage
Parts shall not exceed the highest limit of insurance under any one Coverage Part.

If this policy and any other policy issued to you by us apply to the same “occurrence,” “accident,”
“cause of loss,” “injury,” “loss” or offence, the maximum limit of insurance under all of the policies
shall not exceed the highest limit of insurance under any one policy. This condition does not
apply to any policy issued by us which specifically provides that the policy is to apply as excess

insurance over this policy.

” w

ASPGL044 05 04 Includes copyrighted material of ISO, Inc., with its permission.
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THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.
ELECTROMAGNETIC FIELDS (EMF'S) EXCLUSION

THIS ENDORSEMENT MODIFIES INSURANCE PROVIDED UNDER THEFOLLOWING:

COMMERCIAL GENERAL LIABILITY COVERAGE PART

1. The following Exclusion is added to SECTION | - COVERAGES, COVERAGE A. - BODILY INJURY AND
PROPERTY DAMAGE LIABILITY, 2. — EXCLUSIONS:

Any liability for bodily injury or property damage, or any other loss, cost (including defense costs) or
expense arising out of exposure to an electromagnetic field in any form, including but not limited to
liability for the installation, operations, repair, sale or manufacture or distribution of any kind of
equipment or products producing or in any way involving the effects of an electromagnetic field.

2. The following Definition is added to SECTION V — DEFINITIONS:

“Electromagnetic Field” means electric and magnetic fields generated by varying electrical current

through any medium including but not limited to wires whether or not intended for the purpose of
conducting electricity.

ASPGL050 06 04 Includes copyrighted material of ISO, Inc., with its permission.
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THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY

GARAGEKEEPERS COVERAGE

THIS ENDORSEMENT MODIFIES INSURANCE PROVIDED UNDER THE FOLLOWING:

COMMERCIAL GENERAL LIABILITY COVERAGE PART

With respect to coverage provided by this endorsement, the provisions of the Coverage Form apply unless
modified by the endorsement.

This endorsement changes the policy effective on the inception date of the policy unless another date is

indicated below.

Endorsement Effective: Countersigned By:
Named Insured: (Authorized Representative)
THE RESTAURANT GROUP ETAL
SCHEDULE
Location No. Coverages Limits of Insurance for Each Location
D Comprehensive $ PER LOCATION FOR ALL CUSTOMER'S AUTO
MINUS A
SIR $25,000 $ DEDUCTIBLE FOR EACH "CUSTOMER'S
AUTO FOR LOSS" CAUSED BY THEFT OR
MISCHIEF OR VANDALISM
ONE SUBJECTTO $ DEDUCTIBLE FOR ALL SUCH "LOSS" IN ANY
ONE EVENT
X Comprehensive $100,000 MINUS $25,000
DEDUCTIBLE FOR EACH "CUSTOMER'S AUTO" FOR "LOSS"
CAUSED BY THEFT OR MISCHIEF VANDALISM; OR
Specified Causes $ MINUS $ DEDUCTIBLE FOR ALL
PERILS SUBJECT TO
MAXIMUM DEDUCTIBLE
OfLoss $ MINUS $ FOR ALL SUCH "LOSS"
IN ANY ONE
. DEDUCTIBLE FOR EACH
Collision $ MINUS $ "CUSTOMER'S AUTO"
] Comprehensive $ MINUS $
DEDUCTIBLE FOR EACH "CUSTOMER'S AUTO" FOR "LOSS"
CAUSED BY THEFT OR MISCHIEF VANDALISM; OR
Specified Causes $ MINUS $ DEDUCTIBLE FOR ALL
MAXIMUM DEDUCTIBLE
Of Loss $ MINUS $ FOR ALL SUCH "LOSS"
IN ANY ONE
. DEDUCTIBLE FOR EACH
ASPGL057 10 04 Includes copyrighted material of ISO, Inc., with its permission. Page 1 of 5
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LOCATIONS WHERE YOU CONDUCT “GARAGE OPERATIONS”

Location Address
No. State Your Main Business Location as Location No. 1
i All locations where insured provides Valet Parking Services. Limitis subject to a policy aggregate

limit of $100,000

[

[

Premium For All Locations

Comprehensive $
Specified Causes of Loss $
Collision $

DIRECT COVERAGE OPTIONS

Indicate below with “X” which, if any, Direct Coverage Option is selected.

X EXCESS INSURANCE

If this box is checked, Garage keepers Coverage remains applicable on a legal liability basis. However,
coverage also applies without regard to your or any other “insured’s” legal liability for “loss” to a
“customer’s auto” on an excess basis over any other collectible insurance regardless of whether the other

LRI 17

insurance covers your or any other “insured’s” interest or the Interest of the “customer’s auto’s” owners.

[] PRIMARY INSURANCE

If this box is checked, Garage keepers Coverage is changed to apply without regard to your or any other
“insured’s legal liability for “loss” to a “customer’s auto” and is primary insurance.

(If no entry appears above, information required to complete this endorsement will be shown in the
Declarations as applicable to this endorsement.)

A. This endorsement provides only those coverages:
1. Where the Limit of Insurance and a premium are shown for that coverage in the Schedule:
2. Ia;c])crj the location shown in the Schedule.

B. Coverage
1. We will pay all sums the “insured” legally must pay as damages for “loss” to a “customer’s

auto” or “customer’s auto” equipment left in the “insured’s” care while the “insured” is
attending, servicing, repairing, parking or storing it in your “garage operations” under:

a. Comprehensive Coverage
From any cause except:

(1) The “customer’s auto’s” collision with another object; or

L)

(2) The “customer’s auto’s” overturn.
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b. Specified Causes Of Loss Coverage
Cause by:

(1) Fire, lightning or explosion;
(2) Theft; or
(38) Mischief or vandalism.

C. Collision Coverage
Caused by:

(1) The “customer’s auto’s” collision with another object; or
(2) The “customer’s auto’s” overturn.

2. We will have the right and duty to defend any “insured” against a “suit” asking for these
damages. However, we have no duty to defend any “insured” against a “suit” seeking
damages for “loss” to which this insurance does not apply. We may investigate and settle
any claim or “suit” as we consider appropriate. Our duty to defend or settle ends for a
coverage when the Limit of Insurance for that coverage has been exhausted by payment
of judgments or settlements.

3. Who Is An Insured
The following are “insureds” for “loss” to “customer’s autos”.
a. You.
b. Your partner (if you are a partnership), or members (if you are a limited liability
company), “employees”, directors or shareholders while acting within the scope of
their duties as such.

4, Coverage Extensions

The following applies as Supplementary Payments. In addition to the Limit of Insurance,
we will pay for the “Insured”:

a. All expenses we incur.

b. The costs of bonds to release attachments in any “suit” against an “insured” we
defend, but only for bond amounts within our Limit of Insurance.

C. All reasonable expenses incurred by the “insured” at our request, including actual

loss of earnings up to $250 a day because of time off from work.

All costs taxed against the “insured” in any “suit” against an “insured” we defend.

e. All interest on the full amount of any judgment that accrues after entry of the
judgment in any “suit” against an “insured” we defend; but our duty to pay interest
ends when we have paid, offered to pay, or deposited in court the part of the
judgment that is within our Limit of Insurance.

2

C. Exclusions
1. This insurance does not apply to any of the following:
a. Contractual Obligations
Liability resulting from any agreement by which the “Insured” accepts
responsibility for “loss”.
ASPGL057 10 04 Includes copyrighted material of ISO, Inc., with its permission. Page 3 0of 5
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b. Theft

“Loss due to theft or conversation caused in any way by you, “employees” or by
your shareholders.

C. Defective Parts

Defective parts or materials.

d. Faulty Work

Faulty “work you performed”.

2. We will not pay for “loss” to any of the following:
a. Tape decks or other sound reproducing equipment unless permanently installed in
a “customer’s auto”.
b. Tapes, records or other sound reproducing devices designed for use with sound
reproducing equipment.
C. Sound receiving equipment designed for use as a citizen’s band radio, two-way

mobile radio or telephone or scanning monitor receiver, including its antennas and
other accessories, unless permanently installed in the dash or console opening
normally used by the “customer’s auto” manufacturer for the installation of a radio.

d. Any device designed or used to detect speed measurement equipment such as a
radar or laser detectors and any jamming apparatus intended to elude or disrupt
speed measurement equipment.

D. Limit Of Insurance And Deductible

1. Regardless of the number of “customer’s auto”, “insureds”, premiums paid, claims made
or “suits” brought, the most we will pay for each “loss” at each location is the Garage
keepers Coverage Limit of Insurance shown in the Schedule for that location minus the
applicable deductible for “loss” caused by collision, theft or mischief or vandalism.

2. The maximum deductible stated in the Schedule for Garage keepers Coverage
Comprehensive or Specified Causes of Loss Coverage is the most that will be deducted
for all “loss” in any one event caused by theft or mischief or vandalism.

3. Sometimes to settle a claim or “suit”, we may pay all or any part of the deductible. If this
happens you must reimburse us for the deductible or that portion of the deductible that we
paid.

E. Additional Definitions

As used in this endorsement:

1. “Customer’s auto” means a customer’s land motor vehicle or trailer or semi trailer. This
definition also includes any customer’s auto while left with you for service, repair, storage
or safekeeping. Customers include your employees, and members of their households
who pay for services performed.

2. “Loss” means direct and accidental loss or damage and includes any resulting loss of use.

ASPGL057 10 04 Includes copyrighted material of ISO, Inc., with its permission. Page 4 of 5
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3. “Garage operations” means the ownership, maintenance or use of locations for the
purpose or a business of selling, servicing, repairing, parking or storing “customer’s autos”
and that portion of the roads or other accesses that adjoin these locations. “Garage
operations” also includes all operations necessary or incidental to the performance of
garage operations.

4. “Work you performed” includes:
a. Work that someone performed on your behalf; and
b. The providing of or failure to provide warnings or instructions.

All other definitions, terms and conditions of this policy remain unchanged.

This endorsement is a part of your policy and takes effect on the effective date of your policy, unless
otherwise stated.

Authorized Representative

ASPGLO057 10 04 Includes copyrighted material of ISO, Inc., with its permission. Page 5 of 5
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THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.

BODILY INJURY, PROPERTY DAMAGE, PERSONAL AND ADVERTISING INJURY LIABILITY
DEDUCTIBLE ENDORSEMENT

THIS ENDORSEMENT MODIFIES INSURANCE PROVIDE UNDER THE FOLLOWING:

COMMERCIAL GENERAL LIABILITY COVERAGE PART

SCHEDULE
Coverage Amount and Basis of Deductible
Bodily Injury Liability $25,000 per occurrence
INCLUDING LOSS ADJUSTMENT EXPENSE
Property Damage Liability $25,000 per occurrence

INCLUDING LOSS ADJUSTMENT EXPENSE

Personal Advertising Injury Liability $25 000 per occurrence
(Personal Injury and Advertising Injury) '
INCLUDING LOSS ADJUSTMENT EXPENSE

APPLICATION OF ENDORSEMENT

Enter below any limitations on the application of this endorsement. If no limitation is entered, the deductibles
apply to damages for all “bodily injury,” property damage,” “personal advertising injury,” (“personal injury” and
“advertising injury”) however caused:

1. Our obligation under the Bodily Injury Liability, Property Damage Liability, Personal and Advertising Injury
Liability (Personal Injury and Advertising Injury) Coverages to pay damages on your behalf applies only to
the amount of damages in excess of any deductible amounts stated in the Schedule above as applicable
to such coverages, and the Limits of Insurance applicable to Each Occurrence or offense for such
coverages will be reduced by the amount of such deductible. Aggregate Limits for such coverages shall
not be reduced by the application of such deductible amount.

2. The deductible amounts apply to damages and all legal and loss adjustment expenses.
3. The deductible amounts stated in the Schedule above apply, respectively:
a. Under the Bodily Injury Liability Coverage to all damages because of the “bodily injury” sustained

by one person;

b. Under Property Damage Liability Coverage to all damages because of the “property damage”
sustained by one person, any organization or association; or

C. Under Personal and Advertising Injury Liability (Personal Injury and Advertising Injury) Coverages
to all damages sustained by one person as a result of one “occurrence” or offense.

4. The terms of this insurance, including those with respect to our right and duty to defend any “suits”
seeking those damages and your duties in the event of an “occurrence,” offense, claim or “suit”, apply
irrespective of the application of the deductible amount.

5. We may pay any part or all of the deductible amount to effect settlement of any claim or “suit” and, upon

notification of the action taken, you shall promptly reimburse us for such part of the deductible amount as
has been paid by us.

ASPGL071 03/05 Includes copyrighted material of ISO, Inc. with its permission

AA001261



THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.
EXCLUSION - DISCRIMINATION

THIS ENDORSEMENT MODIFIES INSURANCE PROVIDED UNDER THE FOLLOWING:

COMMERCIAL GENERAL LIABILITY COVERAGE PART

1. The following Exclusion is added to SECTION | - COVERAGES, COVERAGE A. - BODILY INJURY
AND PROPERTY DAMAGE LIABILITY, 2. — EXCLUSIONS and SECTION | - COVERAGES,
COVERAGE B. — PERSONAL AND ADVERTISING INJURY LIABILITY, 2. — EXCLUSIONS:

This policy does not apply to:
Discrimination
Bodily injury, personal injury, or advertising injury liability that arises from discrimination based upon, but not

limited to, race, creed, color, sex, age, disability, national origin, handicap, illness, religion or sexual
preference.

ASPGL098 04/06 Includes copyrighted material of ISO, Inc. with its permission
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THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.

AMENDMENT - CROSS SUITS
THIS ENDORSEMENT MODIFIES INSURANCE PROVIDED UNDER THE FOLLOWING:
COMMERCIAL GENERAL LIABILITY COVERAGE PART

PRODUCT/COMPLETED OPERATIONS LIABILITY COVERAGE PART

This policy does not afford coverage to claims for damages arising out of bodily injury, personal and advertising
injury, or property damage as defined, initiated, alleged or caused to be brought about by a Named Insured
covered by this policy against any other Named Insured covered by this policy.
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THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.

COMMON POLICY CONDITIONS AMENDMENT
MINIMUM RETAINED PREMIUM

THIS ENDORSEMENT MODIFIES INSURANCE PROVIDED UNDER THE FOLLOWING:
COMMON POLICY CONDITIONS
Condition A — CANCELLATION, paragraph 5, is deleted and replaced by the following:

5. If this policy is cancelled, we will send the first Named Insured any premium refund due. If we
cancel, the refund will be pro rata. If the first Named Insured cancels, earned premium will be
computed according to the customary short rate table and procedure, subject to a Minimum
Retained Premium of Sl The cancellation will be effective even if we have not made or

offered a refund.
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THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.

GENERAL SERVICE OF SUIT ENDORSEMENT

THIS ENDORSEMENT MODIFIES INSURANCE PROVIDED UNDER THE FOLLOWING:

ALL COVERAGE PARTS IN THIS POLICY

Pursuant to any statute of any state or district of the United States of America which makes provision therefore, the
insurer hereby designates the Commissioner, Superintendent or Director of Insurance or other officer specified for that
purpose in the statute, and his or her successors in office, and duly authorized deputies in the state where this policy is
issued, as the insurer’s true and lawful attorney for service of legal process in action, suit or proceeding brought in the
state where this policy is issued by or on behalf of an insured or beneficiary against the insurer arising out of the
insurance issued under this policy.

The Company’s registered forwarding address for purposes of receiving service from the Commissioner, Superintendent
or Director of Insurance or other officer in each state shall be: Aspen Specialty Insurance Management, Inc., c/o General
Counsel, 175 Capital Blvd.,, Rocky Hill, CT 06067; (860) 760-7758; Questions can be directed to:
Compliance@aspenspecialty.com. In addition, please note state-specific instructions as follows:

In Arizona, service must be made on the Commissioner of Insurance, but a copy of any service of legal process should
also be delivered or forwarded (for informational purposes only) to: Mr. John Rohwer, John Rohwer & Company, P.O. Box
2229, Phoenix, AZ 85002 or Gail Flock c/o CT Corporation System, 2394 East Camelback Road, Phoenix, AZ 85016.

In California, any service of legal process may also be delivered or forwarded to: Jere Keprios c/o CT Corporation, 818
West Seventh Street, Los Angeles, CA 90017.

In Colorado, any service of legal process may also be delivered or forwarded to: Christen Vinnola c/o The Corporation
Company, 1675 Broadway, Suite 1200, Denver, CO 80202.

In Georgia, service must be made on the Commissioner of Insurance, but a copy of such service should also be
delivered or forwarded (for informational purposes only) to: Dale W. Morris ¢/c CT Corporation System, 1201 Peachtree
Street, NE, Atlanta, GA 30361.

In Hawaii, any service of legal process may also be delivered or forwarded to: Ronald V. Grant c/o CT Corporation
Company, Inc. 900 Fort Street Mall, Suite 1800 Honolulu, HI 96813.

In Louisiana, any service of legal process may also be delivered or forwarded to: Lisa Uttech c/o CT Corporation Regional
System, 5615 Corporate Blvd Suite 400B, Baton Rouge, LA 70808.

In Maine, service must be made on the Commissioner of Insurance, but a copy of such filing should also be delivered or
forwarded (for informational purposes only) to: Peter B. Webster c/o CT Corporation System, 81 West Main Street,
Yarmouth, ME 04096.

In Michigan, service of legal process may only be made on the Insurance Commissioner, but a copy of such filing should
also be sent (for reference only) to: General Counsel, Aspen Insurance U.K. Limited c/o Aspen Specialty Insurance
Management, Inc., 175 Capital Blvd., Rocky Hill, CT 06067.

In North Carolina, service of legal process may only be made on the Insurance Commissioner, but a copy of any service

of legal process should also be delivered or forwarded (for reference only) to: Ron M. Strickland c/o CT Corporation
System 150 Fayetteville Street Box 1011, Raleigh, NC 27601.
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In Tennessee, any service of legal process may only be made on the Insurance Commissioner, but a copy of such filing
should also be delivered or forwarded (for reference only) to: Mark Williams c/o CT Corporation System 800 S. Gay
Street, Suite 2021, Knoxville, TN 37929.

In Texas, any service of legal process may only be made on the Insurance Commissioner, but a copy of such filing should
also be delivered or forwarded (for reference only) to: Shirley Dillon c/o CT Corporation System, 350 North St. Paul
Street, Dallas, TX 75201.

In Wyoming, any service of legal process should be made on the Insurance Commissioner, but a copy of such filing
should also be delivered or forwarded (for reference only) to: Tammy Bellefuille c/o CT Corporation System 1720 Carey
Avenue, Cheyenne, WY 82001.

The foregoing designation of attorney for service of legal process upon the Company shall not constitute awaiver of the
Company'’s rights to remove, remand, dismiss or transfer any suit or proceeding from any court, or to commence any suit
or other proceeding in any court of competent jurisdiction.
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THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.
LIQUOR LIABILITY COVERAGE FORM CONDITIONS AMENDMENT
MINIMUM RETAINED AUDIT PREMIUM

THIS ENDORSEMENT MODIFIES INSURANCE PROVIDED UNDER THE FOLLOWING:

LIQUOR LIABILITY COVERAGE FORM

SECTION IV, LIQUOR LIABILITY CONDITIONS, Paragraph 5, Premium Audit, subparagraph b, is deleted and
replaced by the following:

b. Premium shown in this Coverage Part as Advance Premium is a deposit premium only. At the
close of each audit period, we will compute the earned premium for that period. Audit premiums
are due and payable upon notice to the First Named Insured. Premium Audit adjustments will be
made to determine additional premiums only. You agree that there will be no downward
adjustment of the Minimum Retained Audit Premium resulting from the Premium Audit provision
of this policy.
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COMMERCIAL GENERAL LIABILITY
CG 00621202

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.

WAR LIABILITY EXCLUSION

THIS ENDORSEMENT MODIFIES INSURANCE PROVIDED UNDER THE FOLLOWING:

COMMERCIAL GENERAL LIABILITY COVERAGE PART

A. Exclusioni. under Paragraph 2., Exclusions of B. The following exclusion is added to Paragraph 2.,
Section | — Coverage A — Bodily Injury And Exclusions of Section | — Coverage B — Per-
Property Damage Liability is replaced by the sonal And Advertising Injury Liability:
following: 2. Exclusions
2. Exclusions This insurance does not apply to:

This insurance does not apply to: WAR
i. War

"Personal and advertising injury", however
"Bodily injury" or "property damage", how- caused, arising, directly or indirectly, out of:
ever caused, arising, directly or indirectly, a. War, including undeclared or civil war; or

out of: . . . . .
b. Warlike action by a military force, including

(1) War, including undeclared or civil war; action in hindering or defending against an

or actual or expected attack, by any govern-
(2) Warlike action by a military force, in- ment, sovereign or other authority using
cluding action in hindering or defending military personnel or other agents; or

against an actual or expected attack, by
any government, sovereign or other
authority using military personnel or
other agents; or

(3) Insurrection, rebellion, revolution, usurped
power, or action taken by gov- ernmental
authority in hindering or de- fending
against any of these.

C. Insurrection, rebellion, revolution, usurped
power, or action taken by governmental
authority in hindering or defending against
any of these.

C. Exclusion h. under Paragraph 2., Exclusions of
Section | — Coverage C — Medical Payments
does not apply. Medical payments due to war are
now subject to Exclusion g . of Paragraph 2.,
Exclusions of Section | — Coverage C —
Medical Payments since "bodily injury" arising
out of war
is now excluded under Coverage A.

CG 00621202 © ISO Properties, Inc., 2002 Pagelof1 O
AA001268



COMMERCIAL GENERAL LIABILITY
CG 00 68 05 09

RECORDING AND DISTRIBUTION OF MATERIAL OR
INFORMATION IN VIOLATION OF LAW EXCLUSION

This endorsement modifies insurance provided under the following:

COMMERCIAL GENERAL LIABILITY COVERAGE PART

A. Exclusion q. of Paragraph 2. Exclusions of Sec-
tion | — Coverage A — Bodily Injury And Prop-
erty Damage Liability is replaced by the follow-
ing:

2. Exclusions
This insurance does not apply to:

g. Recording And Distribution Of Material
Or Information In Violation Of Law

"Bodily injury" or "property damage" arising
directly or indirectly out of any action or
omission that violates or is alleged to vio-
late:

(1) The Telephone Consumer Protection
Act (TCPA), including any amendment
of or addition to such law;

(2) The CAN-SPAM Act of 2003, including
any amendment of or addition to such
law;

(3) The Fair Credit Reporting Act (FCRA),
and any amendment of or addition to
such law, including the Fair and Accu-
rate Credit Transaction Act (FACTA); or

(4) Any federal, state or local statute, ordi-
nance or regulation, other than the
TCPA, CAN-SPAM Act of 2003 or
FCRA and their amendments and addi-
tions, that addresses, prohibits, or limits
the printing, dissemination, disposal, col-
lecting, recording, sending, transmitting,
communicating or distribution of material
or information.

B. Exclusion p. of Paragraph 2. Exclusions of Sec-
tion | — Coverage B — Personal And Advertising
Injury Liability is replaced by the following:

2. Exclusions
This insurance does not apply to:
p. Recording And Distribution Of Material

Or Information In Violation Of Law

"Personal and advertising injury" arising di-
rectly or indirectly out of any action or omis-
sion that violates or is alleged to violate:

(1) The Telephone Consumer Protection
Act (TCPA), including any amendment
of or addition to such law;

(2) The CAN-SPAM Act of 2003, including
any amendment of or addition to such
law;

(3) The Fair Credit Reporting Act (FCRA),
and any amendment of or addition to
such law, including the Fair and Accu-
rate Credit Transaction Act (FACTA); or

(4) Any federal, state or local statute, ordi-
nance or regulation, other than the
TCPA, CAN-SPAM Act of 2003 or
FCRA and their amendments and addi-
tions, that addresses, prohibits, or limits
the printing, dissemination, disposal, col-
lecting, recording, sending, transmitting,
communicating or distribution of material
or information.
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POLICY NUMBER: CRA8SXYD11 COMMERCIAL GENERAL LIABILITY
CG 04350202

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.

EMPLOYEE BENEFITS LIABILITY COVERAGE

THIS ENDORSEMENT PROVIDES CLAIMS-MADE COVERAGE.
PLEASE READ THE ENTIRE ENDORSEMENT CAREFULLY.

THIS ENDORSEMENT MODIFIES INSURANCE PROVIDED UNDER THE FOLLOWING:

COMMERCIAL GENERAL LIABILITY COVERAGE PART

SCHEDULE
Coverage Limit Of Insurance Deductible Premium
. each each
Employee Benefits Programs  |$1,000,000 emblovee |$25:000 employee s
$1,000,000 aggregate
Retroactive Date: | 10/06/2011

(If no entry appears above, information required to complete this endorsement will be shown in the Declarations
as applicable to this endorsement.)

A. The following is added to Section | — Coverages: No other obligation or liability to pay sums
COVERAGE — EMPLOYEE BENEFITS or perform.acts or.services is covered un-
LIABILITY less explicitly provided for under Supple-

mentary Payments.
b. This insurance applies to damages only if:

(1) The act, error or omission, is negligently
committed in the "administration" of your
"employee benefit program”;

1. Insuring Agreement

a. We will pay those sums that the insured
becomes legally obligated to pay as dam-
ages because of any act, error or omission,
of the insured, or of any other person for

whose acts the insured is legally liable, to (2) The act, error or omission, did not take
which this insurance applies. We will have place before the Retroactive Date, if
the right and duty to defend the insured any, shown in the Schedule nor after the
against any "suit" seeking those damages. end of the policy period; and

However, we will have no duty to defend (3) A "claim" for damages’ because of an
the insured against any "suit” seeking dam- act, error or omission, is first made
ages to which this insurance does not ap- against any insured, in accordance with
ply. We may, at our discretion, investigate Paragraph c. below, during the policy
any report of an act, error or omission and period or an Extended Reporting Period
settle any "claim" or "suit" that may result. we provide under Paragraph G. of this
But: endorsement.

(1) The amount we will pay for damages is
limited as described in Paragraph E.
(Section Ill — Limits Of Insurance); and

(2) Our right and duty to defend ends when (1) When notice of such "claim" is received
we have used up the applicable limit of and recorded by any insured or by us,
insurance in the payment of judgments whichever comes first: or

or settlements.

c. A "claim" seeking damages will be deemed
to have been made at the earlier of the fol-
lowing times:
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(2) When we make settlement in accor-
dance with Paragraph 1.a. above.

A "claim" received and recorded by the in-
sured within 60 days after the end of the
policy period will be considered to have
been received within the policy period, if no
subsequent policy is available to cover the
claim.

d. All "claims" for damages made by an "em-
ployee" because of any act, error or omis-
sion, or a series of related acts, errors or
omissions, including damages claimed by
such "employee's" dependents and benefi-
ciaries, will be deemed to have been made
at the time the first of those "claims" is
made against any insured.

2. Exclusions
This insurance does not apply to:

a.

Page 2 of 6

Dishonest, Fraudulent, Criminal Or
Malicious Act

Damages arising out of any intentional, dis-
honest, fraudulent, criminal or malicious act,
error or omission, committed by any insured,
including the willful or reckless violation of any
statute.

. Bodily Injury, Property Damage, Or

Personal And Advertising Injury

"Bodily injury", "property damage" or "personal
and advertising injury".

. Failure To Perform A Contract

Damages arising out of failure of performance
of contract by any insurer.

. Insufficiency Of Funds

Damages arising out of an insufficiency of
funds to meet any obligations under any plan
included in the "employee benefit program".

. Inadequacy Of Performance Of

Investment/Advice Given With Respect To
Participation

Any "claim" based upon:
(1) Failure of any investment to perform;

(2) Errors in providing information on past
performance of investment vehicles; or

(3) Advice given to any person with respect to
that person's decision to participate or not
to participate in any plan included in the
"employee benefit program".

f. Workers' Compensation And Similar Laws

Any "claim" arising out of your failure to comply
with the mandatory provisions of any workers'
compensation, unemployment compensation
insurance, social security or disability benefits
law or any similar law.

g. ERISA

Damages for which any insured is liable be-
cause of liability imposed on a fiduciary by the
Employee Retirement Income Security Act of
1974, as now or hereafter amended, or by any
similar federal, state or local laws.

h. Available Benefits

Any "claim" for benefits to the extent that such
benefits are available, with reasonable effort
and cooperation of the insured, from the appli-
cable funds accrued or other collectible insur-
ance.

i. Taxes, Fines Or Penalties

Taxes, fines or penalties, including those im-
posed under the Internal Revenue Code or any
similar state or local law.

j. Employment-Related Practices

Damages arising out of wrongful termination of
employment, discrimination, or other employ-
ment-related practices.

. For the purposes of the coverage provided by this

endorsement:

1. All references to Supplementary Payments —
Coverages A and B are replaced by Supple-
mentary Payments — Coverages A, B and Em-
ployee Benefits Liability.

2. Paragraphs 1.b. and 2. of the Supplementary
Payments provision do not apply.

. For the purposes of the coverage provided by this

endorsement, Paragraphs 2. and 4. of Section Il —
Who Is An Insured are replaced by the following:

2. Each of the following is also an insured:

a. Each of your "employees" who is or was
authorized to administer your "employee
benefit program"”.

b. Any persons, organizations or "employees”
having proper temporary authorization to
administer your "employee benefit program”
if you die, but only until your legal repre-
sentative is appointed.

c. Your legal representative if you die, but only
with respect to duties as such. That repre-
sentative will have all your rights and duties
under this Endorsement.
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4. Any organization you newly acquire or form,
other than a partnership, joint venture or limited
liability company, and over which you maintain
ownership or majority interest, will qualify as a
Named Insured if no other similar insurance
applies to that organization. However:

a. Coverage under this provision is afforded
only until the 90th day after you acquire or
form the organization or the end of the pol-
icy period, whichever is earlier.

b. Coverage under this provision does not
apply to any act, error or omission that was
committed before you acquired or formed
the organization.

D. For the purposes of the coverage provided by this
endorsement, Paragraph 3. of Section Il —Who Is
An Insured does not apply.

E. For the purposes of the coverage provided by this

endorsement, Section Ill — Limits Of Insurance
is replaced by the following:

1. Limits Of Insurance

a. The Limits of Insurance shown in the
Schedule and the rules below fix the most
we will pay regardless of the number of:

(1) Insureds;
(2) "Claims" made or "suits" brought;

(3) Persons or organizations making
"claims" or bringing "suits";

(4) Acts, errors or omissions; or

(5) Benefits included in your "employee
benefit program".

b. The Aggregate Limit is the most we will pay
for all damages because of acts, errors or
omissions negligently committed in the
"administration” of your "employee benefit
program"”.

c. Subject to the Aggregate Limit, the Each
Employee Limit is the most we will pay for
all damages sustained by any one "em-
ployee", including damages sustained by
such "employee's" dependents and benefi-
ciaries, as a result of:

(1) Anact, error or omission; or

(2) A series of related acts, errors or omis-
sions

negligently committed in the "administra-
tion" of your "employee benefit program"”.

However, the amount paid under this en-
dorsement shall not exceed, and will be
subject to, the limits and restrictions that
apply to the payment of benefits in any plan
included in the "employee benefit program"”.

The Limits of Insurance of this endorsement
apply separately to each consecutive annual
period and to any remaining period of less than
12 months, starting with the beginning of the
policy period shown in the Declarations of the
policy to which this endorsement is attached,
unless the policy period is extended after issu-
ance for an additional period of less than 12
months. In that case, the additional period will
be deemed part of the last preceding period for
purposes of determining the Limits Of Insur-
ance.

. Deductible

a. Our obligation to pay damages on behalf of
the insured applies only to the amount of
damages in excess of the deductible
amount stated in the Schedule as applica-
ble to Each Employee. The limits of insur-
ance shall not be reduced by the amount of
this deductible.

b. The deductible amount stated in the
Schedule applies to all damages sustained
by any one "employee", including such
"employee's" dependents and beneficiaries,
because of all acts, errors or omissions to
which this insurance applies.

c. The terms of this insurance, including those
with respect to:

(1) Our right and duty to defend any "suits"
seeking those damages; and

(2) Your duties, and the duties of any other
involved insured, in the event of an act,
error or omission, or "claim"

apply irrespective of the application of the
deductible amount.

d. We may pay any part or all of the deducti-
ble amount to effect settlement of any
"claim" or "suit" and, upon notification of the
action taken, you shall promptly reimburse
us for such part of the deductible amount as
we have paid.
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F. For the purposes of the coverage provided by this 4. Other Insurance
endorsement, Conditions 2, and 4. of Section IV —

o, - If other valid and collectible insurance is avail-
Conditions are replaced by the following:

able to the insured for a loss we cover under

Page 4 of 6

2. Duties In The Event Of An Act, Error Or this endorsement, our obligations are limited as
Omission, Or "Claim" Or "Suit" follows:
a. You must see to it that we are notified as a. Primary Insurance

soon as practicable of an act, error or omis-
sion which may result in a "claim". To the
extent possible, notice should include:

(1) What the act, error or omission was and
when it occurred; and

(2) The names and addresses of anyone
who may suffer damages as a result of
the act, error or omission.

. If a "claim" is made or "suit" is brought
against any insured, you must:

(1) !mmediately record the specifics of the
"claim" or "suit" and the date received;
and

(2) Notify us as soon as practicable.

You must see to it that we receive written
notice of the "claim" or "suit" as soon as
practicable.

c. You and any other involved insured must:

(1) Immediately send us copies of any
demands, notices, summonses or legal
papers received in connection with the
"claim" or "suit";

(2) Authorize us to obtain records and other
information;

(3) Cooperate with us in the investigation or
settlement of the "claim" or defense
against the "suit"; and

(4) Assist us, upon our request, in the en-
forcement of any right against any per-
son or organization which may be liable
to the insured because of an act, error
or omission to which this insurance may
also apply.

d. No insured will, except at that insured’'s own

cost, voluntarily make a payment, assume
any obligation or incur any expense without
our consent.

This insurance is primary except when Db,
below applies. If this insurance is primary,
our obligations are not affected unless any
of the other insurance is also primary.
Then, we will share with all that other insur-
ance by the method described in c. below.

b. Excess Insurance

(1) This insurance is excess over any of the
other insurance, whether primary, ex-
cess, contingent or on any other basis
that is effective prior to the beginning of
the policy period shown in the Schedule
of this insurance and that applies to an
act, error or omission on other than a
claims-made basis, if:

(a) No Retroactive Date is shown in the
Schedule of this insurance; or

(b) The other insurance has a policy
period which continues after the Ret-
roactive Date shown in the Schedule
of this insurance.

(2) When this insurance is excess, we will
have no duty to defend the insured
against any "suit" if any other insurer
has a duty to defend the insured against
that "suit". If no other insurer defends,
we will undertake to do so, but we will
be entitled to the insured's rights against
all those other insurers.

(3) When this insurance is excess over
other insurance, we will pay only our
share of the amount of the loss, if any,
that exceeds the sum of the total
amount that all such other insurance
would pay for the loss in absence of this
insurance; and the total of all deductible
and self-insured amounts under all that
other insurance.

(4) We will share the remaining loss, if any,
with any other insurance that is not de-
scribed in this Excess Insurance provi-
sion and was not bought specifically to
apply in excess of the Limits of Insur-
ance shown in the Schedule of this en-
dorsement.

© ISO Properties, Inc., 2001 CG 04350202 O
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c. Method Of Sharing

If all of the other insurance permits contri-
bution by equal shares, we will follow this
method also. Under this approach each in-
surer contributes equal amounts until it has
paid its applicable limit of insurance or none
of the loss remains, whichever comes first.

If any of the other insurance does not per-
mit contribution by equal shares, we will
contribute by limits. Under this method,
each insurer's share is based on the ratio of
its applicable limits of insurance of all insur-
ers.

G. For the purposes of the coverage provided by this

endorsement, the following Extended Reporting
Period provisions are added, or, if this endorse-
ment is attached to a claims-made Coverage Part,
replaces any similar Section in that Coverage Part:

EXTENDED REPORTING PERIOD

1. You will have the right to purchase an Ex-
tended Reporting Period, as described below,
if:

a. This endorsement is canceled or not re-
newed; or

b. We renew or replace this endorsement with
insurance that:

(1) Has a Retroactive Date later than the
date shown in the Schedule of this en-
dorsement; or

(2) Does not apply to an act, error or omis-
sion on a claims-made basis.

2. The Extended Reporting Period does not ex-
tend the policy period or change the scope of
coverage provided. It applies only to "claims"
for acts, errors or omissions that were first
committed before the end of the policy period
but not before the Retroactive Date, if any,
shown in the Schedule. Once in effect, the
Extended Reporting Period may not be can-
celed.

3. An Extended Reporting Period of five years is
available, but only by an endorsement and for
an extra charge.

You must give us a written request for the en-
dorsement within 60 days after the end of the
policy period. The Extended Reporting Period
will not go into effect unless you pay the addi-
tional premium promptly when due.

We will determine the additional premium in
accordance with our rules and rates. In doing
so, we may take into account the following:

a. The "employee benefit programs” insured;

© ISO Properties, Inc., 2001

b. Previous types and amounts of insurance;

c. Limits of insurance available under this
endorsement for future payment of dam-
ages; and

d. Other related factors.

The additional premium will not exceed 100%
of the annual premium for this endorsement.

The Extended Reporting Period endorsement
applicable to this coverage shall set forth the
terms, not inconsistent with this Section, appli-
cable to the Extended Reporting Period, in-
cluding a provision to the effect that the insur-
ance afforded for "claims" first received during
such period is excess over any other valid and
collectible insurance available under policies in
force after the Extended Reporting Period
starts.

4. If the Extended Reporting Period is in effect,
we will provide an extended reporting period
aggregate limit of insurance described below,
but only for claims first received and recorded
during the Extended Reporting Period.

The extended reporting period aggregate limit
of insurance will be equal to the dollar amount
shown in the Schedule of this endorsement
under Limits of Insurance.

Paragraph E.1.b. of this endorsement will be
amended accordingly. The Each Employee
Limit shown in the Schedule will then continue
to apply as set forth in Paragraph E.1.c.

H. For the purposes of the coverage provided by this

endorsement, the following definitions are added
to the Definitions Section:

1. "Administration" means:

a. Providing information to "employees", in-
cluding their dependents and beneficiaries,
with respect to eligibility for or scope of
"employee benefit programs";

b. Handling records in connection with the
"employee benefit program"; or

c. Effecting, continuing or terminating any
"employee's" participation in any benefit in-
cluded in the "employee benefit program".

However, "administration"” does not include
handling payroll deductions.

Page 5 of 6
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2.
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"Cafeteria plans" means plans authorized by
applicable law to allow employees to elect to
pay for certain benefits with pre-tax dollars.

"Claim" means any demand, or "suit", made by
an "employee" or an "employee's" dependents
and beneficiaries, for damages as the result of
an act, error or omission.

"Employee benefit program" means a program
providing some or all of the following benefits
to "employees"”, whether provided through a
"cafeteria plan” or otherwise:

a. Group life insurance; group accident or
health insurance; dental, vision and hearing
plans; and flexible spending accounts; pro-
vided that no one other than an "employee”
may subscribe to such benefits and such
benefits are made generally available to
those "employees" who satisfy the plan's
eligibility requirements;

b. Profit sharing plans, employee savings
plans, employee stock ownership plans,
pension plans and stock subscription plans,
provided that no one other than an "em-
ployee" may subscribe to such benefits and
such benefits are made generally available
to all "employees" who are eligible under
the plan for such benefits;

c. Unemployment insurance, social security
benefits, workers' compensation and dis-
ability benefits;

d. Vacation plans, including buy and sell pro-
grams; leave of absence programs, includ-
ing military, maternity, family, and civil
leave; tuition assistance plans; transporta-
tion and health club subsidies; and

e. Any other similar benefits designated in the
Schedule or added thereto by endorse-
ment.

|. For the purposes of the coverage provided by this
endorsement, Definitions 5. and 18. in the Defini-
tions Section are replaced by the following:

5.

18.

© ISO Properties, Inc., 2001

"Employee"” means a person actively em-
ployed, formerly employed, on leave of ab-
sence or disabled, or retired. "Employee" in-
cludes a "leased worker". "Employee" does not
include a "temporary worker".

"Suit" means a civil proceeding in which dam-
ages because of an act, error or omission to
which this insurance applies are alleged. "Suit"
includes:

a. An arbitration proceeding in which such
damages are claimed and to which the in-
sured must submit or does submit with our
consent; or

b. Any other alternative dispute resolution
proceeding in which such damages are
claimed and to which the insured submits
with our consent.

CG 04350202
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POLICY NUMBER: CRA8XYD11 COMMERCIAL GENERAL LIABILITY
CG 20110196

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.

ADDITIONAL INSURED — MANAGERS OR LESSORS OF
PREMISES

THIS ENDORSEMENT MODIFIES INSURANCE PROVIDED UNDER THE FOLLOWING:

COMMERCIAL GENERAL LIABILITY COVERAGE PART

SCHEDULE

1. Designation of Premises (Part Leased to You):As required by written contract
signed by both parties prior to aloss

2. Name of Person or Organization (Additional Insured):

3. Additional Premium:

(If no entry appears above, the information required to complete this endorsement will be shown in the Declara-
tions as applicable to this endorsement.)

WHO IS AN INSURED (Section Il) is amended to include as an insured the person or organization shown in the
Schedule but only with respect to liability arising out of the ownership, maintenance or use of that part of the
premises leased to you and shown in the Schedule and subject to the following additional exclusions:

This insurance does not apply to:
1. Any "occurrence" which takes place after you cease to be a tenant in that premises.

2. Structural alterations, new construction or demolition operations performed by or on behalf of the person or
organization shown in the Schedule.

CG20110196 Copyright, Insurance Services Office, Inc., 1994 Page l1of1 O
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POLICY NUMBER: CRA8XYD11 COMMERCIAL GENERAL LIABILITY
CG20181185

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.

ADDITIONAL INSURED —
MORTGAGEE, ASSIGNEE, OR RECEIVER

THIS ENDORSEMENT MODIFIES INSURANCE PROVIDED UNDER THE FOLLOWING:

COMMERCIAL GENERAL LIABILITY COVERAGE PART
SCHEDULE
Name of Person or Organization: As required by written contract signed by

both parties prior to a loss

Designation of Premises:

(If no entry appears above, information required to complete this endorsement will be shown in the Declarations
as applicable to this endorsement.)

1. WHO IS AN INSURED (Section Il) is amended to include as an insured the person(s) or organization(s) shown
in the Schedule but only with respect to their liability as mortgagee, assignee, or receiver and arising out of the
ownership, maintenance, or use of the premises by you and shown in the Schedule.

2. This insurance does not apply to structural alterations, new construction and demolition operations performed
by or for that person or organization.

CG 20181185 Copyright, Insurance Services Office, Inc., 1984 Page 10f 1
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POLICY NUMBER: CRA8XYD11 COMMERCIAL GENERAL LIABILITY
CG 20280704

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.

ADDITIONAL INSURED - LESSOR OF
LEASED EQUIPMENT

THIS ENDORSEMENT MODIFIES INSURANCE PROVIDED UNDER THE FOLLOWING:
COMMERCIAL GENERAL LIABILITY COVERAGE PART

SCHEDULE

Name Of Additional Insured Person(s) Or Organization(s)

As required by written contract signed by both parties prior to a loss

Information required to complete this Schedule, if not shown above, will be shown in the Declarations.

A. Section Il — Who Is An Insured is amended to B. With respect to the insurance afforded to these
include as an additional insured the person(s) or additional insureds, this insurance does not apply
organization(s) shown in the Schedule, but only to any "occurrence" which takes place after the
with respect to liability for "bodily injury”, "property equipment lease expires.

damage" or "personal and advertising injury”
caused, in whole or in part, by your maintenance,
operation or use of equipment leased to you by
such person(s) or organization(s).

CG 20280704 ©1S0 Properties, Inc., 2004 Page1of1l O
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POLICY NUMBER: CRA8XYD11 COMMERCIAL GENERAL LIABILITY
CG 21160798

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.
EXCLUSION — DESIGNATED PROFESSIONAL SERVICES

THIS ENDORSEMENT MODIFIES INSURANCE PROVIDED UNDER THE FOLLOWING:

COMMERCIAL GENERAL LIABILITY COVERAGE PART

SCHEDULE

Description Of Professional Services:
1. ALL PROFESSIONAL SERVICES

3.

(If no entry appears above, information required to complete this endorsement will be shown in the Declarations
as applicable to this endorsement.)

With respect to any professional services shown in the Schedule, the following exclusion is added to Paragraph
2., Exclusions of Section | — Coverage A — Bodily Injury And Property Damage Liability and Paragraph 2.,
Exclusions of Section | — Coverage B — Personal And Advertising Injury Liability:

This insurance does not apply to "bodily injury”, "property damage" or "personal and advertising injury" due to the
rendering of or failure to render any professional service.

CG 21160798 Copyright, Insurance Services Office, Inc., 1997 Page 1of 1 O
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POLICY NUMBER: CRA8XYD11 COMMERCIAL GENERAL LIABILITY
CG21351001

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.

EXCLUSION — COVERAGE C — MEDICAL PAYMENTS

THIS ENDORSEMENT MODIFIES INSURANCE PROVIDED UNDER THE FOLLOWING:

COMMERCIAL GENERAL LIABILITY COVERAGE PART

SCHEDULE

Description And Location Of Premises Or Classification:

ALL LOCATIONS

(If no entry appears above, information required to complete this endorsement will be shown in the Declarations
as applicable to this endorsement.)

2. The following is added to Section | — Supple-
mentary Payments:

h. Expenses incurred by the insured for first
aid administered to others at the time of an
accident for "bodily injury" to which this in-
surance applies.

With respect to any premises or classification shown
in the Schedule:

1. Section | — Coverage C — Medical Payments
does not apply and none of the references to it

in the Coverage Part apply: and

© ISO Properties, Inc., 2000 Pagelof1 O
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POLICY NUMBER: CRA8XYD11 COMMERCIAL GENERAL LIABILITY
CG 21440798

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.

LIMITATION OF COVERAGE TO DESIGNATED
PREMISES OR PROJECT

THIS ENDORSEMENT MODIFIES INSURANCE PROVIDED UNDER THE FOLLOWING:
COMMERCIAL GENERAL LIABILITY COVERAGE PART

SCHEDULE

Premises: 1) Lavo NY - 39 EAST 58TH STREET, NEW YORK, NY 10022

2) TAO Las Vegas - 3355 LAS VEGAS BLVD SOUTH, LAS VEGAS, NV 89109
(INSIDE THE VENETIAN RESORT HOTEL)

3) Lavo Las Vegas - 3325 LAS VEGAS BLVD SOUTH, LAS VEGAS, NV 89109
(LOCATED AT THE PALAZZO RESORT HOTEL)

4) Marquee Las Vegas - 3708 LAS VEGAS BLVD SOUTH, LAS VEGAS, NV 89109
(INSIDE THE COSMOPOLITAN OF LAS VEGAS)

Project:

(If no entry appears above, information required to complete this endorsement will be shown in the Declarations
as applicable to this endorsement.)

This insurance applies only to "bodily injury", "property damage", "personal and advertising injury" and medical
expenses arising out of:

1. The ownership, maintenance or use of the premises shown in the Schedule and operations necessary or
incidental to those premises; or

2. The project shown in the Schedule.

CG 214407 98 Copyright, Insurance Services Office, Inc., 1997 Page 1of1 o
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COMMERCIAL GENERAL LIABILITY
CG 21470798

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.
EMPLOYMENT-RELATED PRACTICES EXCLUSION

THIS ENDORSEMENT MODIFIES INSURANCE PROVIDED UNDER THE FOLLOWING:

COMMERCIAL GENERAL LIABILITY COVERAGE PART

A. The following exclusion is added to Paragraph 2., B. The following exclusion is added to Paragraph 2.,
Exclusions of Section | — Coverage A — Bodily Exclusions of Section | — Coverage B — Per-
Injury And Property Damage Liability: sonal And Advertising Injury Liability:

This insurance does not apply to: This insurance does not apply to:
"Bodily injury"” to: "Personal and advertising injury" to:
(1) A person arising out of any: (1) A person arising out of any:
(a) Refusal to employ that person; (a) Refusal to employ that person;
(b) Termination of that person's employ- (b) Termination of that person's employ-
ment; or ment; or
(c) Employment-related practices, policies, (c) Employment-related practices, policies,
acts or omissions, such as coercion, acts or omissions, such as coercion,
demotion, evaluation, reassignment, demotion, evaluation, reassignment,
discipline, defamation, harassment, hu- discipline, defamation, harassment, hu-
miliation or discrimination directed at miliation or discrimination directed at
that person; or that person; or
(2) The spouse, child, parent, brother or sister (2) The spouse, child, parent, brother or sister
of that person as a consequence of "bodily of that person as a consequence of "per-
injury" to that person at whom any of the sonal and advertising injury” to that person
employment-related practices described in at whom any of the employment-related
Paragraphs (a), (b), or (c) above is di- practices described in Paragraphs (a), (b),
rected. or (c) above is directed.
This exclusion applies: This exclusion applies:
(1) Whether the insured may be liable as an (1) Whether the insured may be liable as an
employer or in any other capacity; and employer or in any other capacity; and
(2) To any obligation to share damages with or (2) To any obligation to share damages with or
repay someone else who must pay dam- repay someone else who must pay dam-
ages because of the injury. ages because of the injury.
CG 21470798 Copyright, Insurance Services Office, Inc., 1997 Page 1of 1 O
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POLICY NUMBER: CRA8XYD11 COMMERCIAL GENERAL LIABILITY
CG 21540196

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.

EXCLUSION — DESIGNATED OPERATIONS COVERED BY
A CONSOLIDATED (WRAP-UP) INSURANCE PROGRAM

THIS ENDORSEMENT MODIFIES INSURANCE PROVIDED UNDER THE FOLLOWING:

COMMERCIAL GENERAL LIABILITY COVERAGE PART

SCHEDULE

Description and Location of Operation(s):

ALL PROJECTS AND LOCATIONS FOR WHICH A CONSOLIDATED (WRAP-UP) INSURANCE PROGRAM HAS
BEEN PROVIDED

(If no entry appears above, information required to complete this endorsement will be shown in the Declarations
as applicable to this endorsement.)

The following exclusion is added to paragraph 2., This exclusion applies whether or not the consoli-
Exclusions of COVERAGE A — BODILY INJURY AND dated (wrap-up) insurance program:
PROPERTY DAMAGE LIABILITY (Section | — Cover-

ages): (1) Provides coverage identical to that provided by

this Coverage Part;
. L (2) Has limits adequate to cover all claims; or
This insurance does not apply to "bodily injury" or o
"property damage" arising out of either your ongoing (3) Remains in effect.
operations or operations included within the "prod-
ucts-completed operations hazard" at the location
described in the Schedule of this endorsement, as a
consolidated (wrap-up) insurance program has been
provided by the prime contractor/project manager or
owner of the construction project in which you are
involved.

CG 21540196 Copyright, Insurance Services Office, Inc., 1994 Page l1of1 o
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COMMERCIAL GENERAL LIABILITY
CG 21651204

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.

TOTAL POLLUTION EXCLUSION WITH A BUILDING HEATING, COOLING AND DEHUMIDIFYING
EQUIPMENT EXCEPTION AND A HOSTILE FIRE EXCEPTION

This endorsement modifies insurance provided under the following:

COMMERCIAL GENERAL LIABILITY COVERAGE PART

Exclusion f. under Paragraph 2. Exclusions of Section | — Coverage A — Bodily Injury And Property Damage Liability
is replaced by the following:

This insurance does not apply to: (2) Any loss, cost or expense arising out of any:
f. Pollution (a) Request, demand, order or statutory or regula-
(1) "Bodily injury" or "property damage" which would tory requirement that any insured or others test
not have occurred in whole or part but for the ac- for, monitor, clean up, remove, contain, treat,

detoxify or neutralize, or in any way respond to,

tual, alleged or threatened discharge, dispersal, b s
or assess the effects of, "pollutants"; or

seepage, migration, release or escape of "pollu-

tants" at any time. (b) Claim or suit by or on behalf of a governmental

This exclusion does not apply to: authpnt_y for damages because_ of testing .for,
o ) o - monitoring, cleaning up, removing, containing,

() "Bodily injury” if sustained within a building treating, detoxifying or neutralizing, or in any
which is or was at any time owned or occupied way responding to, or assessing the effects of,
by, or rented or loaned to, any insured and "pollutants”.

caused by smoke, fumes, vapor or soot pro-
duced by or originating from equipment that is
used to heat, cool or dehumidify the building, or
equipment that is used to heat water for person-
al use, by the building's occupants or their
guests; or

(b) "Bodily injury" or "property damage" arising out
of heat, smoke or fumes from a "hostile fire" un-
less that "hostile fire" occurred or originated:

(i) At any premises, site or location which is or
was at any time used by or for any insured
or others for the handling, storage, disposal,
processing or treatment of waste; or

(ii) At any premises, site or location on which
any insured or any contractors or subcon-
tractors working directly or indirectly on any
insured's behalf are performing operations to
test for, monitor, clean up, remove, contain,
treat, detoxify, neutralize or in any way re-
spond to, or assess the effects of, "pollu-
tants".

CG 21651204 © I1SO Properties, Inc., 2003 Page 1 of 1
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COMMERCIAL GENERAL LIABILITY
CG 21670402

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.

FUNGI OR BACTERIA EXCLUSION

THIS ENDORSEMENT MODIFIES INSURANCE PROVIDED UNDER THE FOLLOWING:

COMMERCIAL GENERAL LIABILITY COVERAGE PART

A. The following exclusion is added to Paragraph 2.,
Exclusions of Section | — Coverage A — Bodily
Injury And Property Damage Liability:

2. Exclusions

This insurance does not apply to:

Fungi or Bacteria

a. "Bodily injury" or "property damage" which
would not have occurred, in whole or in
part, but for the actual, alleged or threat-
ened inhalation of, ingestion of, contact
with, exposure to, existence of, or presence
of, any "fungi" or bacteria on or within a
building or structure, including its contents,
regardless of whether any other cause,
event, material or product contributed con-
currently or in any sequence to such injury
or damage.

b. Any loss, cost or expenses arising out of
the abating, testing for, monitoring, cleaning
up, removing, containing, treating, detoxi-
fying, neutralizing, remediating or disposing
of, or in any way responding to, or assess-
ing the effects of, "fungi" or bacteria, by any
insured or by any other person or entity.

This exclusion does not apply to any "fungi” or

bacteria that are, are on, or are contained in, a

good or product intended for consumption.

B. The following exclusion is added to Paragraph 2.,

Exclusions of Section | — Coverage B — Personal
And Advertising Injury Liability:
2. Exclusions

This insurance does not apply to:

Fungi or Bacteria

a. "Personal and advertising injury" which
would not have taken place, in whole or in
part, but for the actual, alleged or threat-
ened inhalation of, ingestion of, contact
with, exposure to, existence of, or presence
of any "fungi" or bacteria on or within a
building or structure, including its contents,
regardless of whether any other cause,
event, material or product contributed con-
currently or in any sequence to such injury.

b. Any loss, cost or expense arising out of the
abating, testing for, monitoring, cleaning up,
removing, containing, treating, detoxifying,
neutralizing, remediating or disposing of, or
in any way responding to, or assessing the
effects of, "fungi" or bacteria, by any in -
sured or by any other person or entity.

. The following definition is added to the Definitions

Section:

"Fungi" means any type or form of fungus, includ-
ing mold or mildew and any mycotoxins, spores,
scents or byproducts produced or released by
fungi.
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CG21751202

COMMERCIAL GENERAL LIABILITY
CG21751202

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.

EXCLUSION OF CERTIFIED ACTS OF TERRORISM AND
OTHER ACTS OF TERRORISM

THIS ENDORSEMENT MODIFIES INSURANCE PROVIDED UNDER THE FOLLOWING:

COMMERCIAL GENERAL LIABILITY COVERAGE PART

LIQUOR LIABILITY COVERAGE PART

OWNERS AND CONTRACTORS PROTECTIVE LIABILITY COVERAGE PART

POLLUTION LIABILITY COVERAGE PART

PRODUCTS/COMPLETED OPERATIONS LIABILITY COVERAGE PART

RAILROAD PROTECTIVE LIABILITY COVERAGE PART

UNDERGROUND STORAGE TANK POLICY

. The following exclusion is added:

This insurance does not apply to:
TERRORISM

"Any injury or damage" arising, directly or indi-
rectly, out of a "certified act of terrorism" or an
"other act of terrorism". However, with respect to
an "other act of terrorism", this exclusion applies
only when one or more of the following are attrib-
uted to such act:

1. The total of insured damage to all types of
property exceeds $25,000,000. In determining
whether the $25,000,000 threshold is ex-
ceeded, we will include all insured damage
sustained by property of all persons and enti-
ties affected by the terrorism and business in-
terruption losses sustained by owners or occu-
pants of the damaged property. For the
purpose of this provision, insured damage
means damage that is covered by any insur-
ance plus damage that would be covered by
any insurance but for the application of any ter-
rorism exclusions; or

2. Fifty or more persons sustain death or serious
physical injury. For the purposes of this provi-
sion, serious physical injury means:

a. Physical injury that involves a substantial
risk of death; or

b. Protracted and obvious physical disfigure-
ment; or

C. Protracted loss of or impairment of the
function of a bodily member or organ; or

3. The terrorism involves the use, release or
escape of nuclear materials, or directly or indi-
rectly results in nuclear reaction or radiation or
radioactive contamination; or

© ISO Properties, Inc., 2002

4. The terrorism is carried out by means of the
dispersal or application of pathogenic or poi-
sonous biological or chemical materials; or

5. Pathogenic or poisonous biological or chemical
materials are released, and it appears that one
purpose of the terrorism was to release such
materials.

With respect to this exclusion, Paragraphs 1. and
2. describe the thresholds used to measure the
magnitude of an incident of an "other act of terror-
ism" and the circumstances in which the threshold
will apply for the purpose of determining whether
this exclusion will apply to that incident.

B. The following definitions are added:

1. For the purposes of this endorsement, "any
injury or damage" means any injury or damage
covered under any Coverage Part to which this
endorsement is applicable, and includes but is
not limited to "bodily injury"”, "property dam-
age", "personal and advertising injury", “injury"
or "environmental damage" as may be defined
in any applicable Coverage Part.

2. "Certified act of terrorism" means an act that is
certified by the Secretary of the Treasury, in
concurrence with the Secretary of State and
the Attorney General of the United States, to
be an act of terrorism pursuant to the federal
Terrorism Risk Insurance Act of 2002. The
federal Terrorism Risk Insurance Act of 2002
sets forth the following criteria for a "certified
act of terrorism™:

a. The act resulted in aggregate losses in
excess of $5 million; and

Page 1 of 2
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b. The act is a violent act or an act that is C. In the event of any incident of a "certified act of

dangerous to human life, property or infra- terrorism” or an "other act of terrorism" that is not
structure and is committed by an individual subject to this exclusion, coverage does not apply
or individuals acting on behalf of any for- to any loss or damage that is otherwise excluded
eign person or foreign interest, as part of an under this Coverage Part.

effort to coerce the civilian population of the
United States or to influence the policy or
affect the conduct of the United States
Government by coercion.

3. "Other act of terrorism" means a violent act or
an act that is dangerous to human life, property
or infrastructure that is committed by an indi-
vidual or individuals and that appears to be
part of an effort to coerce a civilian population
or to influence the policy or affect the conduct
of any government by coercion, and the act is
not certified as a terrorist act pursuant to the
federal Terrorism Risk Insurance Act of 2002.
Multiple incidents of an "other act of terrorism"
which occur within a seventy-two hour period
and appear to be carried out in concert or to
have a related purpose or common leadership
shall be considered to be one incident.

Page 2 of 2 © ISO Properties, Inc., 2002 CG21751202 a
AA001287



COMMERCIAL GENERAL LIABILITY
CG 22430798

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.

EXCLUSION — ENGINEERS, ARCHITECTS OR
SURVEYORS PROFESSIONAL LIABILITY

THIS ENDORSEMENT MODIFIES INSURANCE PROVIDED UNDER THE FOLLOWING:

COMMERCIAL GENERAL LIABILITY COVERAGE PART

The following exclusion is added to Paragraph 2.,

. ; ) Professional services include:
Exclusions of Section | — Coverage A — Bodily In-

jury And Property Damage Liability and Para- 1. The preparing, approving, or failing to prepare or
graph 2., Exclusions of Section | — Coverage B — approve, maps, shop drawings, opinions, reports,
Personal And Advertising Injury Liability: surveys, field orders, change orders or drawings

ifications.
This insurance does not apply to "bodily injury"”, and specifications; and

"property damage" or "personal and advertising in- 2. Supervisory, inspection, architectural or engi-
jury" arising out of the rendering of or failure to ren- neering activities.

der any professional services by you or any engi-

neer, architect or surveyor who is either employed

by you or performing work on your behalf in such ca-

pacity.

CG 22430798 Copyright, Insurance Services Office, Inc., 1997 Page 1 of 1
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POLICY NUMBER: CRA8XYD11 COMMERCIAL GENERAL LIABILITY
CG 24070196

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.

PRODUCTS/COMPLETED OPERATIONS HAZARD
REDEFINED

THIS ENDORSEMENT MODIFIES INSURANCE PROVIDED UNDER THE FOLLOWING:

COMMERCIAL GENERAL LIABILITY COVERAGE PART
PRODUCTS/COMPLETED OPERATIONS LIABILITY COVERAGE PART
SCHEDULE
Description of Premises and Operations:
SEE FORM# CG2144

(If no entry appears above, information required to complete this endorsement will be shown in the Declarations
as applicable to this endorsement.)

With respect to "bodily injury" or "property damage” Paragraph a. of the definition of "Products-completed
arising out of "your products" manufactured, sold, operations hazard" in the DEFINITIONS Section is
handled or distributed: replaced by the following:
1. On, from or in connection with the use of any "Products-completed operations hazard":
premises described in the Schedule, or a. Includes all "bodily injury” and “property dam-
2. In connection with the conduct of any operation age" that arises out of "your products” if the
described in the Schedule, when conducted by "bodily injury" or "property damage" occurs af-
you or on your behalf, ter you have relinquished possession of those
products.
CG 24070196 Copyright, Insurance Services Office, Inc., 1994 Page 1of 1 o
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POLICY NUMBER: CRA8XYD11

COMMERCIAL GENERAL LIABILITY
CG 2504 0397

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.

DESIGNATED LOCATION(S)
GENERAL AGGREGATE LIMIT

THIS ENDORSEMENT MODIFIES INSURANCE PROVIDED UNDER THE FOLLOWING:

COMMERCIAL GENERAL LIABILITY COVERAGE PART

SCHEDULE

Designated Location(s):
SEE FORM# CG2144

(If no entry appears above, information required to complete this endorsement will be shown in the Declarations

as applicable to this endorsement.)

A. For all sums which the insured becomes legally
obligated to pay as damages caused by “occur-
rences” under COVERAGE A (SECTION J), and
for all medical expenses caused by accidents
under COVERAGE C (SECTION [), which can be
attributed only to operations at a single desig-
nated “location” shown in the Schedule above:

1. A separate Designated Location General
Aggregate Limit applies to each designated
“location”, and that limit is equal to the
amount of the General Aggregate Limit
shown in the Declarations.

2. The Designated Location General Aggregate
Limit is the most we will pay for the sum of all
damages under COVERAGE A, except dam-
ages because of “bodily injury” or “property
damage” included in the “products-completed
operations hazard”, and for medical expenses
under COVERAGE C regardless of the num-

b. Claims made or “suits” brought; or

c. Persons or organizations making claims or
bringing “suits”.

3. Any payments made under COVERAGE A for

damages or under COVERAGE C for medical
expenses shall reduce the Desighated Loca-
tion General Aggregate Limit for that desig-
nated “location”. Such payments shall not re-
duce the General Aggregate Limit shown in
the Declarations nor shall they reduce any
other Designated Location General Aggre-
gate Limit for any other designated “location”
shown in the Schedule above.

. The limits shown in the Declarations for Each

Occurrence, Fire Damage and Medical Ex-
pense continue to apply. However, instead of
being subject to the General Aggregate Limit
shown in the Declarations, such limits will be
subject to the applicable Designated Location

ber of: General Aggregate Limit.
a. Insureds;
CG 25040397 Copyright, Insurance Services Office, Inc., 1996 Page 1 of 2
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B. For all sums which the insured becomes legally

obligated to pay as damages caused by “occur-
rences” under COVERAGE A (SECTION J), and
for all medical expenses caused by accidents
under COVERAGE C (SECTION 1), which cannot
be attributed only to operations at a single desig-
nated “location” shown in the Schedule above:

1. Any payments made under COVERAGE A for
damages or under COVERAGE C for medical
expenses shall reduce the amount available
under the General Aggregate Limit or the
Products-Completed Operations Aggregate
Limit, whichever is applicable; and

. Such payments shall not reduce any Designated
Location General Aggregate Limit.

Copyright, Insurance Services Office, Inc., 1996

C. When coverage for liability arising out of the

“products-completed operations hazard” is pro-
vided, any payments for damages because of
“bodily injury” or “property damage” included in
the “products-completed operations hazard” will
reduce the Products-Completed Operations Ag-
gregate Limit, and not reduce the General Ag-
gregate Limit nor the Designated Location Gen-
eral Aggregate Limit.

. For the purposes of this endorsement, the Defi-

nitions Section is amended by the addition of
the following definition:

“Location” means premises involving the same or
connecting lots, or premises whose connection is
interrupted only by a street, roadway, waterway
or right-of-way of a railroad.

. The provisions of Limits Of Insurance (SECTION

1) not otherwise modified by this endorsement
shall continue to apply as stipulated.

CG 25040397
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IL 00 21 07 02

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.

NUCLEAR ENERGY LIABILITY EXCLUSION
ENDORSEMENT

(Broad Form)

THIS ENDORSEMENT MODIFIES INSURANCE PROVIDED UNDER THE FOLLOWING:

COMMERCIAL AUTOMOBILE COVERAGE PART

COMMERCIAL GENERAL LIABILITY COVERAGE PART

FARM COVERAGE PART

LIQUOR LIABILITY COVERAGE PART
OWNERS AND CONTRACTORS PROTECTIVE LIABILITY COVERAGE PART
POLLUTION LIABILITY COVERAGE PART
PRODUCTS/COMPLETED OPERATIONS LIABILITY COVERAGE PART
PROFESSIONAL LIABILITY COVERAGE PART

RAILROAD PROTECTIVE LIABILITY COVERAGE PART

UNDERGROUND STORAGE TANK POLICY

1. The insurance does not apply:

A. Under any Liability Coverage, to "bodily injury"

or

1)

)

IL 00 21 07 02

"property damage":

With respect to which an "insured" under
the policy is also an insured under a nuclear
energy liability policy issued by Nuclear En-
ergy Liability Insurance Association, Mutual
Atomic Energy Liability Underwriters, Nu-
clear Insurance Association of Canada or
any of their successors, or would be an in-
sured under any such policy but for its ter-
mination upon exhaustion of its limit of li-
ability; or

Resulting from the "hazardous properties"
of "nuclear material" and with respect to
which (@) any person or organization is re-
quired to maintain financial protection pur-
suant to the Atomic Energy Act of 1954, or
any law amendatory thereof, or (b) the "in-
sured" is, or had this policy not been issued
would be, entitled to indemnity from the
United States of America, or any agency
thereof, under any agreement entered into
by the United States of America, or any
agency thereof, with any person or organi-
zation.

B. Under any Medical Payments coverage, to ex-
penses incurred with respect to "bodily injury”
resulting from the "hazardous properties" of
"nuclear material" and arising out of the opera-
tion of a "nuclear facility" by any person or or-
ganization.

C. Under any Liability Coverage, to "bodily injury"

or "property damage" resulting from "hazard-
ous properties" of "nuclear material", if:

(1) The "nuclear material" (a) is at any "nuclear
facility” owned by, or operated by or on be-
half of, an "insured" or (b) has been dis-
charged or dispersed therefrom;

(2) The "nuclear material" is contained in
"spent fuel" or "waste" at any time pos-
sessed, handled, used, processed, stored,
transported or disposed of, by or on behalf
of an "insured"; or

(3) The "bodily injury" or "property damage"
arises out of the furnishing by an "insured"”
of services, materials, parts or equipment in
connection with the planning, construction,
maintenance, operation or use of any "nu-
clear facility”, but if such facility is located
within the United States of America, its ter-
ritories or possessions or Canada, this ex-
clusion (3) applies only to "property dam-
age" to such "nuclear facility" and any prop-
erty thereat.

© I1SO Properties, Inc., 2001 Page 1 of 2
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2. As used in this endorsement:

"Hazardous properties" includes radioactive, toxic
or explosive properties.

"Nuclear material" means "source material", "Spe-
cial nuclear material" or "by-product material".

"Source material", "special nuclear material”, and
"by-product material” have the meanings given
them in the Atomic Energy Act of 1954 or in any
law amendatory thereof.

"Spent fuel" means any fuel element or fuel com-
ponent, solid or liquid, which has been used or ex-
posed to radiation in a "nuclear reactor".

"Waste" means any waste material (a) containing
"by-product material" other than the tailings or
wastes produced by the extraction or concentra-
tion of uranium or thorium from any ore processed
primarily for its "source material" content, and (b)
resulting from the operation by any person or or-
ganization of any "nuclear facility" included under
the first two paragraphs of the definition of "nu-
clear facility".

"Nuclear facility" means:
(&) Any "nuclear reactor";

(b) Any equipment or device designed or used
for (1) separating the isotopes of uranium or
plutonium, (2) processing or utilizing "spent
fuel", or (3) handling, processing or packag-
ing "waste";

© ISO Properties, Inc., 2001

(c) Any equipment or device used for the proc-
essing, fabricating or alloying of "special nu-
clear material" if at any time the total
amount of such material in the custody of
the "insured" at the premises where such
equipment or device is located consists of
or contains more than 25 grams of pluto-
nium or uranium 233 or any combination
thereof, or more than 250 grams of uranium
235;

(d) Any structure, basin, excavation, premises
or place prepared or used for the storage or
disposal of "waste";

and includes the site on which any of the foregoing
is located, all operations conducted on such site
and all premises used for such operations.

"Nuclear reactor" means any apparatus designed
or used to sustain nuclear fission in a self-support-
ing chain reaction or to contain a critical mass of
fissionable material.

"Property damage" includes all forms of radioac-
tive contamination of property.

IL 00 21 07 02
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THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.

POLICY CHANGES

Policy Change

Number 001
POLICY NUMBER: POLICY CHANGES COMPANY:
EFFECTIVE: Aspen Specialty Insurance Company
CRA8XYD11 10/06/2011
NAMED INSURED: AUTHORIZED REPRESENTATIVE
THE RESTAURANT GROUP ETAL
COVERAGE PARTS AFFECTED:
COMMERCIAL GENERAL LIABILITY COVERAGE PART
CHANGES:
Stop Loss Aggregate Endorsement - $250,000 for sales up to $175M/$400k
for sales excess of $175M
TBD
IL 12011185 Copyright, Insurance Services Office, Inc., 1983 Page 1 of 1

Copyright, ISO Commercial Risk Services, Inc., 1983
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THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.

POLICY CHANGES

Policy Change

Number 002
POLICY NUMBER: POLICY CHANGES COMPANY:
EFFECTIVE: Aspen Specialty Insurance Company
CRA8XYD11 10/06/2011
NAMED INSURED: AUTHORIZED REPRESENTATIVE
THE RESTAURANT GROUP ETAL
COVERAGE PARTS AFFECTED:
COMMERCIAL GENERAL LIABILITY COVERAGE PART
CHANGES:
90 Day Notice of cancellation (except for non-payment of premium)
TBD
IL 12011185 Copyright, Insurance Services Office, Inc., 1983 Page 1 of 1

Copyright, ISO Commercial Risk Services, Inc., 1983
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POLICYHOLDER’'S GUIDE TO REPORTING A CASUALTY CLAIM

A. As soon as you are aware of an event that will give rise to a claim being made against you (3rd Party Liability
Claims), please be sure to quickly report the matter to both your agent/broker and Aspen Specialty Insurance
Management, Inc. Be sure to include your policy number and the name of the insured as it is stated on the policy.

B. New claims can be reported to ASPEN SPECIALTY INSURANCE COMPANY as follows:

1. By Mail: ASPEN SPECIALTY INSURANCE COMPANY
c/o Aspen Specialty Insurance Management, Inc.
Claims Department
600 Atlantic Avenue, Suite 2100
Boston, MA 02210
Main Telephone No: 617-532-7300

2. By Fax: 617-532-7342

3. By Dedicated Email: 3rd Party Liability Claims: casualty.claims@aspenspecialty.com
Claim Status Requests:  casualty.status@aspenspecialty.com

ASPGL139 0811 Includes copyrighted material of ISO, Inc. with its permission Page 1 of 1
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COMMERCIAL GENERAL LIABILITY
CG 00011207

COMMERCIAL GENERAL LIABILITY COVERAGE FORM

Various provisions in this policy restrict coverage. Read
the entire policy carefully to determine rights, duties and
what is and is not covered.

Throughout this policy the words "you™ and "your" refer to
the Named Insured shown in the Declarations, and any
other person or organization qualifying as a Named In-
sured under this policy. The words "we", "us" and "our" re-

fer to the company providing this insurance.

The word "insured” means any person or organization
qualifying as such under Section Il — Who Is An Insured.

Other words and phrases that appear in quotation marks
have special meaning. Refer to Section V —Definitions.

SECTION | - COVERAGES

COVERAGE A BODILY INJURY AND PROPERTY
DAMAGE LIABILITY

1. Insuring Agreement

a. We will pay those sums that the insured becomes
legally obligated to pay as damages because of
"bodily injury” or "property damage" to which this in-
surance applies. We will have the right and duty to
defend the insured against any "suit" seeking those
damages. However, we will have no duty to defend
the insured against any "suit" seeking damages for
"bodily injury" or "property damage" to which this in-
surance does not apply. We may, at our discretion,
investigate any "occurrence" and settle any claim
or "suit" that may result. But:

(1) The amount we will pay for damages is limited
as described in Section Ill — Limits Of Insur-
ance; and

(2) Our right and duty to defend ends when we
have used upthe applicable limit of insurance in
the payment of judgments or settlements under
Coverages A or B or medical expenses under
Coverage C.

No other obligation or liability to pay sums or perform acts
or services is covered unless explicitly provided for
under Supplementary Payments — Coverages A
and B.

b. This insurance applies to "bodily injury" and "prop-
erty damage" only if:
(1) The "bodily injury" or "property damage" is
caused by an "occurrence" that takes place in
the "coverage territory";

CG 00011207
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(2) The "bodily injury" or "property damage" occurs
during the policy period; and

(3) Prior to the policy period, no insured listed
under Paragraph 1. of Section Il — Who Is An
Insured and no "employee" authorized by you
to give or receive notice of an "occurrence" or
claim, knew that the "bodily injury" or "property
damage" had occurred, in whole or in part. If
such a listed insured or authorized "employee™
knew, prior to the policy period, that the "bodily
injury" or "property damage" occurred, then any
continuation, change or resumption of such
"bodily injury" or "property damage" during or
after the policy period will be deemed to have
been known prior to the policy period.

c. "Bodily injury" or "property damage" which occurs
during the policy period and was not, prior to the
policy period, known to have occurred by any in-
sured listed under Paragraph 1. of Section Il —
Who Is An Insured or any "employee" authorized
by you to give or receive notice of an "occurrence”
or claim, includes any continuation, change or re-
sumption of that "bodily injury" or "property dam-
age" after the end of the policy period.

d. "Bodily injury" or "property damage" will be
deemed to have been known to have occurred at
the earliest time when any insured listed under
Paragraph 1. of Section Il — Who Is An Insured or
any "employee" authorized by you to give or re-
ceive notice of an "occurrence" or claim:

(1) Reports all, or any part, of the "bodily injury" or
"property damage" to us or any other insurer;
(2) Receives a written or verbal demand or claim

for damages because of the "bodily injury” or
"property damage"; or

(3) Becomes aware by any other means that "bod-
ily injury" or "property damage" has occurred or
has begun to occur.

e. Damages because of "bodily injury" include dam-
ages claimed by any person or organization for
care, loss of services or death resulting at any time
from the "bodily injury".

2.Exclusions
This insurance does not apply to:
a. Expected Or Intended Injury

"Bodily injury" or "property damage" expected or in-
tended from the standpoint of the insured. This ex-
clusion does not apply to "bodily injury” resulting

Page 1 of 13

AA001297



CG 00011207

from the use of reasonable force to protect persons
or property.

. Contractual Liability

"Bodily injury” or "property damage" for which the
insured is obligated to pay damages by reason of
the assumption of liability in a contract or agree-
ment. This exclusion does not apply to liability for
damages:

(1) That the insured would have in the absence of
the contract or agreement; or

(2) Assumed in a contract or agreement that is an
"insured contract"”, provided the "bodily injury” or
"property damage" occurs subsequent to the
execution of the contract or agreement. Solely
for the purposes of liability assumed in an "in-
sured contract”, reasonable attorney fees and
necessary litigation expenses incurred by or for
a party other than an insured are deemed to be
damages because of "bodily injury” or "property
damage”, provided:

(a) Liability to such party for, or for the cost of,
that party's defense has also been assumed
in the same "insured contract"; and

(b) Such attorney fees and litigation expenses are for

defense of that party against a civil or alternative
dispute resolution proceeding in which damages to
which this insurance applies are alleged.

. Liquor Liability
"Bodily injury” or "property damage" for which any
insured may be held liable by reason of:

(1) Causing or contributing to the intoxication of any
person;

(2) The furnishing of alcoholic beverages to a per-
son under the legal drinking age or under the in-
fluence of alcohol; or

(3) Any statute, ordinance or regulation relating to
the sale, gift, distribution or use of alcoholic bev-
erages.

This exclusion applies only if you are in the busi-
ness of manufacturing, distributing, selling, serving
or furnishing alcoholic beverages.

. Workers' Compensation And Similar Laws

Any obligation of the insured under a workers' com-
pensation, disability benefits or unemployment
compensation law or any similar law.

. Employer's Liability
"Bodily injury" to:

(1) An "employee" of the insured arising out of and
in the course of:

(a) Employment by the insured; or

(b) Performing duties related to the conduct of
the insured's business; or

(2) The spouse, child, parent, brother or sister of
that "employee" as a consequence of Para-

© I1SO Properties, Inc., 2006

graph (1) above.

This exclusion applies whether the insured may be
liable as an employer or in any other capacity and
to any obligation to share damages with or repay
someone else who must pay damages because of
the injury.

This exclusion does not apply to liability assumed
by the insured under an "insured contract".

f. Pollution

(1) "Bodily injury" or "property damage" arising out
of the actual, alleged or threatened discharge,
dispersal, seepage, migration, release or es-
cape of "pollutants™:

(a) At or from any premises, site or location
which is or was at any time owned or occu-
pied by, or rented or loaned to, any insured.
However, this subparagraph does not apply
to:

(i) "Bodily injury" if sustained within a build-
ing and caused by smoke, fumes, vapor
or soot produced by or originating from
equipment that is used to heat, cool or
dehumidify the building, or equipment
that is used to heat water for personal
use, by the building's occupants or their
guests;

(it) "Bodily injury" or "property damage" for
which you may be held liable, if you are
a contractor and the owner or lessee of
such premises, site or location has been
added to your policy as an additional in-
sured with respect to your ongoing oper-
ations performed for that additional in-
sured at that premises, site or location
and such premises, site or location is not
and never was owned or occupied by, or
rented or loaned to, any insured, other
than that additional insured; or

(iii) "Bodily injury" or "property damage" aris-
ing out of heat, smoke or fumes from a
"hostile fire";

(b) At or from any premises, site or location
which is or was at any time used by or for
any insured or others for the handling, stor-
age, disposal, processing or treatment of
waste;

(c) Which are or were at any time transported,
handled, stored, treated, disposed of, or
processed as waste by or for:

(i) Any insured; or
(i) Any person or organization for whom you
may be legally responsible; or

(d) At or from any premises, site or location on
which any insured or any contractors or sub-
contractors working directly or indirectly on
any insured's behalf are performing opera-
tions if the "pollutants" are brought on or to

Page 2 of 13
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the premises, site or location in connection
with such operations by such insured, con-
tractor or subcontractor. However, this sub-
paragraph does not apply to:

(i) "Bodily injury" or "property damage" aris-
ing out of the escape of fuels, lubricants
or other operating fluids which are
needed to perform the normal electrical,
hydraulic or mechanical functions neces-
sary for the operation of "mobile equip-
ment" or its parts, if such fuels, lubricants
or other operating fluids escape from a
vehicle part designed to hold, store or re-
ceive them. This exception does not ap-
ply if the "bodily injury" or "property dam-
age" arises out of the intentional dis-
charge, dispersal or release of the fuels,
lubricants or other operating fluids, or if
such fuels, lubricants or other operating
fluids are brought on or to the premises,
site or location with the intent that they
be discharged, dispersed or released as
part of the operations being performed by
such insured, contractor or subcontrac-
tor;

(ii) "Bodily injury" or "property damage" sus-
tained within a building and caused by
the release of gases, fumes or vapors
from materials brought into that building
in connection with operations being per-
formed by you or on your behalf by a
contractor or subcontractor; or

(iii) "Bodily injury" or "property damage" aris-
ing out of heat, smoke or fumes from a
"hostile fire".

(e) At or from any premises, site or location on
which any insured or any contractors or sub-
contractors working directly or indirectly on
any insured's behalf are performing opera-
tions if the operations are to test for, moni-
tor, clean up, remove, contain, treat, detoxify
or neutralize, or in any way respond to, or
assess the effects of, "pollutants".

(2) Any loss, cost or expense arising out of any:

(a) Request, demand, order or statutory or reg-
ulatory requirement that any insured or
others test for, monitor, clean up, remove,
contain, treat, detoxify or neutralize, or in
any way respond to, or assess the effects
of, "pollutants”; or

(b) Claim or "suit" by or on behalf of a govern-
mental authority for damages because of
testing for, monitoring, cleaning up, remov-
ing, containing, treating, detoxifying or neu-
tralizing, or in any way responding to, or as-
sessing the effects of, "pollutants”.

However, this paragraph does not apply to liabil-
ity for damages because of "property damage”
that the insured would have in the absence of

© I1SO Properties, Inc., 2006

such request, demand, order or statutory or
regulatory requirement, or such claim or "suit"
by or on behalf of a governmental authority.

g. Aircraft, Auto Or Watercraft

"Bodily injury" or "property damage" arising out of
the ownership, maintenance, use or entrustment to
others of any aircraft, "auto" or watercraft owned or
operated by or rented or loaned to any insured.
Use includes operation and "loading or unloading".

This exclusion applies even if the claims against
any insured allege negligence or other wrongdoing
in the supervision, hiring, employment, training or
monitoring of others by that insured, if the "occur-
rence" which caused the "bodily injury” or "property
damage" involved the ownership, maintenance,
use or entrustment to others of any aircraft, "auto”
or watercraft that is owned or operated by or rent-
ed or loaned to any insured.

This exclusion does not apply to:

(1) A watercraft while ashore on premises you own
or rent;

(2) A watercraft you do not own that is:
(a) Less than 26 feet long; and

(b) Not being used to carry persons or property
for a charge;

(3) Parking an "auto" on, or on the ways next to,
premises you own or rent, provided the "auto”
is not owned by or rented or loaned to you or
the insured;

(4) Liability assumed under any "insured contract"
for the ownership, maintenance or use of air-
craft or watercraft; or

(5) "Bodily injury" or "property damage" arising out
of:

(a) The operation of machinery or equipment
that is attached to, or part of, a land vehicle
that would qualify under the definition of
"mobile equipment" if it were not subject to a
compulsory or financial responsibility law or
other motor vehicle insurance law in the
state where it is licensed or principally ga-
raged; or

(b) the operation of any of the machinery or
equipment listed in Paragraph f.(2) or f.(3)
of the definition of "mobile equipment".

h. Mobile Equipment

"Bodily injury" or "property damage" arising out of:

(1) The transportation of "mobile equipment" by an
"auto” owned or operated by or rented or
loaned to any insured; or

(2) The use of "mobile equipment" in, or while in
practice for, or while being prepared for, any
prearranged racing, speed, demolition, or stunt-
ing activity.
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War

"Bodily injury" or "property damage",
caused, arising, directly or indirectly, out of:

(1) War, including undeclared or civil war;

(2) Warlike action by a military force, including ac-
tion in hindering or defending against an actual
or expected attack, by any government, sover-
eign or other authority using military personnel
or other agents; or

(3) Insurrection, rebellion, revolution, usurped
power, or action taken by governmental author-
ity in hindering or defending against any of
these.

Damage To Property
"Property damage" to:

(1) Property you own, rent, or occupy, including any
costs or expenses incurred by you, or any other
person, organization or entity, for repair, re-
placement, enhancement, restoration or mainte-
nance of such property for any reason, including
prevention of injury to a person or damage to
another's property;

(2) Premises you sell, give away or abandon, if the
"property damage" arises out of any part of
those premises;

(3) Property loaned to you;

(4) Personal property in the care, custody or control
of the insured;

(5) That particular part of real property on which
you or any contractors or subcontractors work-
ing directly or indirectly on your behalf are per-
forming operations, if the "property damage"
arises out of those operations; or

(6) That particular part of any property that must be
restored, repaired or replaced because "your
work" was incorrectly performed on it.

Paragraphs (1), (3) and (4) of this exclusion do not
apply to "property damage" (other than damage by
fire) to premises, including the contents of such
premises, rented to you for a period of 7 or fewer
consecutive days. A separate limit of insurance ap-
plies to Damage To Premises Rented To You as
described in Section Ill — Limits Of Insurance.

Paragraph (2) of this exclusion does not apply if the
premises are "your work" and were never occupied,
rented or held for rental by you.

Paragraphs (3), (4), (5) and (6) of this exclusion do
not apply to liability assumed under a sidetrack
agreement.

Paragraph (6) of this exclusion does not apply to
"property damage" included in the "products-com-
pleted operations hazard".

Damage To Your Product

"Property damage" to "your product" arising out of it
or any part of it.

however
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Damage To Your Work

"Property damage” to "your work" arising out of it
or any part of it and included in the "products-com-
pleted operations hazard".

This exclusion does not apply if the damaged work
or the work out of which the damage arises was
performed on your behalf by a subcontractor.

. Damage To Impaired Property Or Property Not

Physically Injured

"Property damage” to "impaired property" or prop-
erty that has not been physically injured, arising
out of:

(1) A defect, deficiency, inadequacy or dangerous
condition in "your product” or "your work"; or

(2) A delay or failure by you or anyone acting
on your behalf to perform a contract or agreement
in accordance with its terms.

This exclusion does not apply to the loss of use of
other property arising out of sudden and accidental
physical injury to "your product" or "your work"
after it has been put to its intended use.

. Recall Of Products, Work Or Impaired Property

Damages claimed for any loss, cost or expense in-
curred by you or others for the loss of use, with-
drawal, recall, inspection, repair, replacement, ad-
justment, removal or disposal of:

(1) "Your product”;
(2) "Your work"; or
(3) "Impaired property";

if such product, work, or property is withdrawn or
recalled from the market or from use by any per-
son or organization because of a known or sus-
pected defect, deficiency, inadequacy or danger-
ous condition in it.

. Personal And Advertising Injury

"Bodily injury" arising out of "personal and advertis-
ing injury".

. Electronic Data

Damages arising out of the loss of, loss of use of,
damage to, corruption of, inability to access, or in-
ability to manipulate electronic data.

As used in this exclusion, electronic data means in-
formation, facts or programs stored as or on, cre-
ated or used on, or transmitted to or from computer
software, including systems and applications soft-
ware, hard or floppy disks, CD-ROMS, tapes,
drives, cells, data processing devices or any other
media which are used with electronically controlled
equipment.

. Distribution Of Material In Violation Of Statutes

"Bodily injury" or "property damage" arising directly
or indirectly out of any action or omission that vio-
lates or is alleged to violate:

(1) The Telephone Consumer Protection Act
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(TCPA), including any amendment of or addition
to such law; or

(2) The CAN-SPAM Act of 2003, including any
amendment of or addition to such law; or

(3) Any statute, ordinance or regulation, other than
the TCPA or CAN-SPAM Act of 2003, that pro-
hibits or limits the sending, transmitting, com-
municating or distribution of material or informa-
tion.

Exclusions c. through n. do not apply to damage by
fire to premises while rented to you or temporarily oc-
cupied by you with permission of the owner. A sepa-
rate limit of insurance applies to this coverage as de-
scribed in Section Il — Limits Of Insurance.

the direction of the insured with knowledge of its
falsity.

c. Material Published Prior To Policy Period
"Personal and advertising injury" arising out of oral
or written publication of material whose first publi-

cation took place before the beginning of the policy
period.

d. Criminal Acts

"Personal and advertising injury" arising out of a
criminal act committed by or at the direction of the
insured.

e. Contractual Liability

"Personal and advertising injury" for which the in-
sured has assumed liability in a contract or agree-
ment. This exclusion does not apply to liability for

damages that the insured would have in the ab-
sence of the contract or agreement.

f. Breach Of Contract

COVERAGE B PERSONAL AND ADVERTISING
INJURY LIABILITY

CG 00011207

1. Insuring Agreement

a. We will pay those sums that the insured becomes
legally obligated to pay as damages because of
"personal and advertising injury" to which this insur-
ance applies. We will have the right and duty to de-
fend the insured against any "suit" seeking those
damages. However, we will have no duty to defend
the insured against any "suit" seeking damages for
"personal and advertising injury" to which this insur-
ance does not apply. We may, at our discretion, in-
vestigate any offense and settle any claim or "suit"
that may result. But:

(1) The amount we will pay for damages is limited
as described in Section Il — Limits Of Insur-
ance; and

(2) Our right and duty to defend end when we have
used up the applicable limit of insurance in the
payment of judgments or settlements under
Coverages A or B or medical expenses under
Coverage C.

No other obligation or liability to pay sums or per-
form acts or services is covered unless explicitly
provided for under Supplementary Payments —
Coverages A and B.

b. This insurance applies to "personal and advertising
injury” caused by an offense arising out of your
business but only if the offense was committed in
the "coverage territory" during the policy period.

2. Exclusions

This insurance does not apply to:
a. Knowing Violation Of Rights Of Another

"Personal and advertising injury" caused by or at
the direction of the insured with the knowledge that
the act would violate the rights of another and
would inflict "personal and advertising injury".

b. Material Published With Knowledge Of Falsity

"Personal and advertising injury" arising out of oral
or written publication of material, if done by or at

© ISO Properties, Inc., 2006

"Personal and advertising injury" arising out of a
breach of contract, except an implied contract to
use another's advertising idea in your "advertise-
ment".

g. Quality Or Performance Of Goods — Failure To
Conform To Statements

"Personal and advertising injury" arising out of the
failure of goods, products or services to conform
with any statement of quality or performance made
in your "advertisement".

h. Wrong Description Of Prices

"Personal and advertising injury" arising out of the
wrong description of the price of goods, products
or services stated in your "advertisement".

i. Infringement Of Copyright, Patent, Trademark
Or Trade Secret

"Personal and advertising injury" arising out of the
infringement of copyright, patent, trademark, trade
secret or other intellectual property rights. Under
this exclusion, such other intellectual property
rights do not include the use of another's advertis-
ing idea in your "advertisement".

However, this exclusion does not apply to infringe-
ment, in your "advertisement", of copyright, trade
dress or slogan.

j- Insureds In Media And Internet Type
Businesses

"Personal and advertising injury" committed by an
insured whose business is:

(1) Advertising, broadcasting, publishing or tele-
casting;

(2) Designing or determining content of web-sites
for others; or

(3) An Internet search, access, content or service
provider.
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However, this exclusion does not apply to Para-
graphs 14.a., b. and c. of "personal and advertising
injury" under the Definitions Section.

For the purposes of this exclusion, the placing of
frames, borders or links, or advertising, for you or
others anywhere on the Internet, is not by itself,
considered the business of advertising, broadcast-
ing, publishing or telecasting.

. Electronic Chatrooms Or Bulletin Boards

(1) The Telephone Consumer Protection Act
(TCPA), including any amendment of or addi-
tion to such law; or

(2) The CAN-SPAM Act of 2003, including any
amendment of or addition to such law; or

(3) Any statute, ordinance or regulation, other than
the TCPA or CAN-SPAM Act of 2003, that pro-
hibits or limits the sending, transmitting, com-
municating or distribution of material or informa-

"Personal and advertising injury" arising out of an tion.

electronic chatroom or bulletin board the insured

hosts, owns, or over which the insured exercises

control. COVERAGE C MEDICAL PAYMENTS
I. Unauthorized Use Of Another's Name Or 1. Insuring Agreement

Product a. We will pay medical expenses as described below

"Personal and advertising injury" arising out of the
unauthorized use of another's name or product in
your e-mail address, domain hame or metatag, or
any other similar tactics to mislead another's poten-
tial customers.

. Pollution

"Personal and advertising injury" arising out of the
actual, alleged or threatened discharge, dispersal,
seepage, migration, release or escape of "pollu-
tants" at any time.

. Pollution-Related
Any loss, cost or expense arising out of any:

(1) Request, demand, order or statutory or regula-
tory requirement that any insured or others test
for, monitor, clean up, remove, contain, treat,
detoxify or neutralize, or in any way respond to,
or assess the effects of, "pollutants™; or

(2) Claim or suit by or on behalf of a governmental
authority for damages because of testing for,
monitoring, cleaning up, removing, containing,
treating, detoxifying or neutralizing, or in any
way responding to, or assessing the effects of,
"pollutants".

for "bodily injury" caused by an accident:

(1) On premises you own or rent;

(2) On ways next to premises you own or rent; or
(3) Because of your operations;

provided that:

(a) The accident takes place in the "coverage
territory" and during the policy period;

(b) The expenses are incurred and reported to
us within one year of the date of the acci-
dent; and

(c) The injured person submits to examination,
at our expense, by physicians of our choice
as often as we reasonably require.

b. We will make these payments regardless of fault.

These payments will not exceed the applicable limit
of insurance. We will pay reasonable expenses for:

(1) First aid administered at the time of an acci-
dent;

(2) Necessary medical, surgical, x-ray and dental
services, including prosthetic devices; and

(3) Necessary ambulance, hospital, professional

nursing and funeral services.
2. Exclusions

0. War

"Personal and advertising injury”, however caused,

arising, directly or indirectly, out of: We will not pay expenses for "bodily injury":

a. Any Insured

CG 00011207

(1) War, including undeclared or civil war;

(2) Warlike action by a military force, including ac-
tion in hindering or defending against an actual
or expected attack, by any government, sover-
eign or other authority using military personnel
or other agents; or

(3) Insurrection, rebellion, revolution, usurped
power, or action taken by governmental author-
ity in hindering or defending against any of
these.

p. Distribution Of Material In Violation Of Statutes

"Personal and advertising injury" arising directly or
indirectly out of any action or omission that violates
or is alleged to violate:

© I1SO Properties, Inc., 2006

To any insured, except "volunteer workers".

. Hired Person

To a person hired to do work for or on behalf of
any insured or a tenant of any insured.

. Injury On Normally Occupied Premises

To a person injured on that part of premises you
own or rent that the person normally occupies.

. Workers Compensation And Similar Laws

To a person, whether or not an "employee" of any
insured, if benefits for the "bodily injury” are pay-
able or must be provided under a workers' com-
pensation or disability benefits law or a similar law.
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e. Athletics Activities

To a person injured while practicing, instructing or
participating in any physical exercises or games,
sports, or athletic contests.

f. Products-Completed Operations Hazard

Included within the "products-completed operations
hazard".

g. Coverage A Exclusions
Excluded under Coverage A.

SUPPLEMENTARY PAYMENTS — COVERAGES A AND

1. We will pay, with respect to any claim we investigate or

settle, or any "suit" against an insured we defend:
a. All expenses we incur.

b. Up to $250 for cost of bail bonds required because
of accidents or traffic law violations arising out of
the use of any vehicle to which the Bodily Injury Li-
ability Coverage applies. We do not have to furnish
these bonds.

c. The cost of bonds to release attachments, but only
for bond amounts within the applicable limit of in-
surance. We do not have to furnish these bonds.

d. All reasonable expenses incurred by the insured at
our request to assist us in the investigation or de-
fense of the claim or "suit", including actual loss of
earnings up to $250 a day because of time off from
work.

e. All court costs taxed against the insured in the
"suit". However, these payments do not include at-
torneys' fees or attorneys' expenses taxed against
the insured.

f. Prejudgment interest awarded against the insured
on that part of the judgment we pay. If we make an
offer to pay the applicable limit of insurance, we will
not pay any prejudgment interest based on that pe-
riod of time after the offer.

g. All interest on the full amount of any judgment that
accrues after entry of the judgment and before we
have paid, offered to pay, or deposited in court the
part of the judgment that is within the applicable
limit of insurance.

These payments will not reduce the limits of insurance.

. If we defend an insured against a "suit" and an indem-
nitee of the insured is also named as a party to the
"suit”, we will defend that indemnitee if all of the follow-
ing conditions are met:

a. The "suit" against the indemnitee seeks damages
for which the insured has assumed the liability of
the indemnitee in a contract or agreement that is an
"insured contract";

b. This insurance applies to such liability assumed by
the insured;

c. The obligation to defend, or the cost of the defense
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of, that indemnitee, has also been assumed by the
insured in the same "insured contract”;

d. The allegations in the "suit" and the information we
know about the "occurrence" are such that no con-
flict appears to exist between the interests of the
insured and the interests of the indemnitee;

e. The indemnitee and the insured ask us to conduct
and control the defense of that indemnitee against
such "suit" and agree that we can assign the same
counsel to defend the insured and the indemnitee;
and

f. The indemnitee:
(1) Agrees in writing to:

(a) Cooperate with us in the investigation, set-
tlement or defense of the "suit";

(b) Immediately send us copies of any de-
mands, notices, summonses or legal papers
received in connection with the "suit";

(c) Notify any other insurer whose coverage is
available to the indemnitee; and

(d) Cooperate with us with respect to coordinat-
ing other applicable insurance available to
the indemnitee; and

(2) Provides us with written authorization to:

(a) Obtainrecords and other information related
to the "suit"; and

(b) Conduct and control the defense of the in-
demnitee in such "suit".

So long as the above conditions are met, attorneys'
fees incurred by us in the defense of that indemnitee,
necessary litigation expenses incurred by us and nec-
essary litigation expenses incurred by the indemnitee
at our request will be paid as Supplementary Pay-
ments. Notwithstanding the provisions of Paragraph
2.b.(2) of Section | — Coverage A — Bodily Injury And
Property Damage Liability, such payments will not be
deemed to be damages for "bodily injury" and "prop-
erty damage" and will not reduce the limits of insur-
ance.

Our obligation to defend an insured's indemnitee and
to pay for attorneys' fees and necessary litigation ex-
penses as Supplementary Payments ends when we
have used up the applicable limit of insurance in the
payment of judgments or settlements or the conditions
set forth above, or the terms of the agreement de-
scribed in Paragraph f. above, are no longer met.

SECTION Il = WHO IS AN INSURED
1. If you are designated in the Declarations as:

a. An individual, you and your spouse are insureds,
but only with respect to the conduct of a business
of which you are the sole owner.

b. A partnership or joint venture, you are an insured.
Your members, your partners, and their spouses
are also insureds, but only with respect to the con-
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duct of your business.

c. A limited liability company, you are an insured.
Your members are also insureds, but only with re-
spect to the conduct of your business. Your man-
agers are insureds, but only with respect to their
duties as your managers.

d. An organization other than a partnership, joint ven-
ture or limited liability company, you are an insured.
Your "executive officers" and directors are insur-
eds, but only with respect to their duties as your of-
ficers or directors. Your stockholders are also insur-
eds, but only with respect to their liability as stock-
holders.

e. A trust, you are an insured. Your trustees are also in-

sureds, but only with respect to their duties as trust-
ees.

2. Each of the following is also an insured:

a. Your "volunteer workers" only while performing du-
ties related to the conduct of your business, or your
"employees", other than either your "executive offi-
cers" (if you are an organization other than a part-
nership, joint venture or limited liability company) or
your managers (if you are a limited liability com-
pany), but only for acts within the scope of their
employment by you or while performing duties re-
lated to the conduct of your business. However,
none of these "employees" or "volunteer workers"
are insureds for:

(1) "Bodily injury" or "personal and advertising in-
jury™:

(a) To you, to your partners or members (if you
are a partnership or joint venture), to your
members (if you are a limited liability com-
pany), to a co-"employee" while in the
course of his or her employment or perform-
ing duties related to the conduct of your
business, or to your other "volunteer work-
ers" while performing duties related to the
conduct of your business;

(b) To the spouse, child, parent, brother or sis-
ter of that co-"employee" or "volunteer work-
er" as a consequence of Paragraph (1)(a)
above;

(c) For which there is any obligation to share
damages with or repay someone else who
must pay damages because of the injury de-
scribed in Paragraphs (1)(a) or (b) above; or

(d) Arising out of his or her providing or failing to
provide professional health care services.

(2) "Property damage" to property:
(a) Owned, occupied or used by,

(b) Rented to, in the care, custody or control of,
or over which physical control is being exer-
cised for any purpose by

you, any of your "employees", "volunteer work-
ers", any partner or member (if you are a part-
nership or joint venture), or any member (if you

are a limited liability company).

b. Any person (other than your "employee" or "volun-
teer worker"), or any organization while acting as
your real estate manager.

c. Any person or organization having proper tempo-
rary custody of your property if you die, but only:

(1) With respect to liability arising out of the main-
tenance or use of that property; and

(2) Until your legal representative has been ap-
pointed.

d. Your legal representative if you die, but only with
respect to duties as such. That representative will
have all your rights and duties under this Coverage
Part.

. Any organization you newly acquire or form, other

than a partnership, joint venture or limited liability com-
pany, and over which you maintain ownership or ma-
jority interest, will qualify as a Named Insured if there
is no other similar insurance available to that organiza-
tion. However:

a. Coverage under this provision is afforded only until
the 90th day after you acquire or form the organi-
zation or the end of the policy period, whichever is
earlier;

b. Coverage A does not apply to "bodily injury" or
"property damage" that occurred before you ac-
quired or formed the organization; and

c. Coverage B does not apply to "personal and ad-
vertising injury"” arising out of an offense committed
before you acquired or formed the organization.

No person or organization is an insured with respect to
the conduct of any current or past partnership, joint ven-
ture or limited liability company that is not shown as a
Named Insured in the Declarations.

SECTION Il - LIMITS OF INSURANCE

1.

© I1SO Properties, Inc., 2006

The Limits of Insurance shown in the Declarations and
the rules below fix the most we will pay regardless of
the number of:

a. Insureds;
b. Claims made or "suits" brought; or

c. Persons or organizations making claims or bringing
"suits".

. The General Aggregate Limit is the most we will pay

for the sum of:

a. Medical expenses under Coverage C;

b. Damages under Coverage A, except damages be-
cause of "bodily injury" or "property damage" in-
cluded in the "products-completed operations haz-
ard"; and

. Damages under Coverage B.
. The Products-Completed Operations Aggregate Limit

is the most we will pay under Coverage A for dam-
ages because of "bodily injury" and "property damage"
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included in the "products-completed operations haz-
ard".

4. Subject to Paragraph 2. above, the Personal and Ad-
vertising Injury Limit is the most we will pay under Cov-
erage B for the sum of all damages because of all
"personal and advertising injury" sustained by any one
person or organization.

5. Subject to Paragraph 2. or 3. above, whichever ap-
plies, the Each Occurrence Limit is the most we will
pay for the sum of:

a. Damages under Coverage A; and
b. Medical expenses under Coverage C

because of all "bodily injury" and "property damage"
arising out of any one "occurrence".

6. Subject to Paragraph 5. above, the Damage To Prem-
ises Rented To You Limit is the most we will pay under
Coverage A for damages because of "property dam-
age" to any one premises, while rented to you, or in
the case of damage by fire, while rented to you or tem-
porarily occupied by you with permission of the owner.

7. Subject to Paragraph 5. above, the Medical Expense
Limit is the most we will pay under Coverage C for all
medical expenses because of "bodily injury" sustained
by any one person.

The Limits of Insurance of this Coverage Part apply sepa-
rately to each consecutive annual period and to any re-
maining period of less than 12 months, starting with the
beginning of the policy period shown in the Declarations,
unless the policy period is extended after issuance for an
additional period of less than 12 months. In that case, the
additional period will be deemed part of the last preceding
period for purposes of determining the Limits of Insur-
ance.

SECTION IV — COMMERCIAL GENERAL LIABILITY
CONDITIONS

1. Bankruptcy

Bankruptcy or insolvency of the insured or of the in-
sured's estate will not relieve us of our obligations
under this Coverage Part.

2. Duties In The Event Of Occurrence, Offense, Claim
Or Suit

a. You must see to it that we are notified as soon as
practicable of an "occurrence" or an offense which
may result in a claim. To the extent possible, notice
should include:

(1) How, when and where the "occurrence" or of-
fense took place;

(2) The names and addresses of any injured per-
sons and witnesses; and

(38) The nature and location of any injury or damage
arising out of the "occurrence" or offense.

b. If a claim is made or "suit" is brought against any
insured, you must:
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(1) Immediately record the specifics of the claim or
"suit" and the date received; and

(2) Notify us as soon as practicable.

You must see to it that we receive written notice of
the claim or "suit" as soon as practicable.

c. You and any other involved insured must:

(1) Immediately send us copies of any demands,
notices, summonses or legal papers received in
connection with the claim or "suit";

(2) Authorize us to obtain records and other infor-
mation;

(3) Cooperate with us in the investigation or settle-
ment of the claim or defense against the "suit";
and

(4) Assist us, upon our request, in the enforcement
of any right against any person or organization
which may be liable to the insured because of
injury or damage to which this insurance may
also apply.

d. No insured will, except at that insured's own cost,
voluntarily make a payment, assume any obliga-
tion, or incur any expense, other than for first aid,
without our consent.

3. Legal Action Against Us

No person or organization has a right under this Cov-
erage Part:

a. To join us as a party or otherwise bring us into a
"suit" asking for damages from an insured; or

b. To sue us on this Coverage Part unless all of its
terms have been fully complied with.

A person or organization may sue us to recover on an
agreed settlement or on a final judgment against an in-
sured; but we will not be liable for damages that are
not payable under the terms of this Coverage Part or
that are in excess of the applicable limit of insurance.
An agreed settlement means a settlement and release
of liability signed by us, the insured and the claimant
or the claimant's legal representative.

4. Other Insurance

If other valid and collectible insurance is available to
the insured for a loss we cover under Coverages A or
B of this Coverage Part, our obligations are limited as
follows:

a. Primary Insurance

This insurance is primary except when Paragraph
b. below applies. If this insurance is primary, our
obligations are not affected unless any of the other
insurance is also primary. Then, we will share with
all that other insurance by the method described in
Paragraph c. below.

b. Excess Insurance
(1) This insurance is excess over:

(a) Any of the other insurance, whether pri-
mary, excess, contingent or on any other
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basis:

(i) That is Fire, Extended Coverage,
Builder's Risk, Installation Risk or similar
coverage for "your work";

(ii) That is Fire insurance for premises rent-
ed to you or temporarily occupied by you
with permission of the owner;

(iii) That is insurance purchased by you to
cover your liability as a tenant for "prop-
erty damage" to premises rented to you
or temporarily occupied by you with per-
mission of the owner; or

(iv) If the loss arises out of the maintenance
or use of aircraft, "autos" or watercraft to
the extent not subject to Exclusion g. of
Section | — Coverage A — Bodily Injury
And Property Damage Liability.

(b) Any other primary insurance available to you
covering liability for damages arising out of
the premises or operations, or the products
and completed operations, for which you
have been added as an additional insured by
attachment of an endorsement.

(2) When this insurance is excess, we will have no
duty under Coverages A or B to defend the in-
sured against any "suit" if any other insurer has
a duty to defend the insured against that "suit".
If no other insurer defends, we will undertake to
do so, but we will be entitled to the insured's
rights against all those other insurers.

(3) When this insurance is excess over other insur-
ance, we will pay only our share of the amount
of the loss, if any, that exceeds the sum of:

(&) The total amount that all such other insur-
ance would pay for the loss in the absence
of this insurance; and

(b) The total of all deductible and self-insured
amounts under all that other insurance.

(4) We will share the remaining loss, if any, with
any other insurance that is not described in this
Excess Insurance provision and was not bought
specifically to apply in excess of the Limits of In-
surance shown in the Declarations of this Cov-
erage Part.

c. Method Of Sharing

If all of the other insurance permits contribution by
equal shares, we will follow this method also. Under
this approach each insurer contributes equal
amounts until it has paid its applicable limit of insur-
ance or none of the loss remains, whichever comes
first.

If any of the other insurance does not permit contri-
bution by equal shares, we will contribute by limits.
Under this method, each insurer's share is based
on the ratio of its applicable limit of insurance to the
total applicable limits of insurance of all insurers.
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5. Premium Audit

a. We will compute all premiums for this Coverage
Part in accordance with our rules and rates.

b. Premium shown in this Coverage Part as advance
premium is a deposit premium only. At the close of
each audit period we will compute the earned pre-
mium for that period and send notice to the first
Named Insured. The due date for audit and retro-
spective premiums is the date shown as the due
date on the bill. If the sum of the advance and
audit premiums paid for the policy period is greater
than the earned premium, we will return the excess
to the first Named Insured.

c. The first Named Insured must keep records of the
information we need for premium computation, and
send us copies at such times as we may request.

6. Representations

By accepting this policy, you agree:

a. The statements in the Declarations are accurate
and complete;

b. Those statements are based upon representations
you made to us; and

c. We have issued this policy in reliance upon your
representations.

. Separation Of Insureds

Except with respect to the Limits of Insurance, and
any rights or duties specifically assigned in this Cover-
age Part to the first Named Insured, this insurance ap-
plies:

a. As if each Named Insured were the only Named In-
sured; and

b. Separately to each insured against whom claim is
made or "suit" is brought.

. Transfer Of Rights Of Recovery Against Others To

Us

If the insured has rights to recover all or part of any
payment we have made under this Coverage Part,
those rights are transferred to us. The insured must do
nothing after loss to impair them. At our request, the
insured will bring "suit" or transfer those rights to us
and help us enforce them.

. When We Do Not Renew

If we decide not to renew this Coverage Part, we will
mail or deliver to the first Named Insured shown in the
Declarations written notice of the nonrenewal not less
than 30 days before the expiration date.

If notice is mailed, proof of mailing will be sufficient
proof of notice.

SECTION V — DEFINITIONS
1. "Advertisement" means a notice that is broadcast or

published to the general public or specific market seg-
ments about your goods, products or services for the
purpose of attracting customers or supporters. For the
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purposes of this definition:

a. Notices that are published include material placed
on the Internet or on similar electronic means of
communication; and

b. Regarding web-sites, only that part of a web-site
that is about your goods, products or services for
the purposes of attracting customers or supporters
is considered an advertisement.

. "Auto" means:

a. A land motor vehicle, trailer or semitrailer designed
for travel on public roads, including any attached
machinery or equipment; or

b. Any other land vehicle that is subject to a compul-
sory or financial responsibility law or other motor
vehicle insurance law in the state where it is li-
censed or principally garaged.

However, "auto" does not include "mobile equipment".

. "Bodily injury" means bodily injury, sickness or disease
sustained by a person, including death resulting from
any of these at any time.

. "Coverage territory" means:

a. The United States of America (including its territo-
ries and possessions), Puerto Rico and Canada,;

b. International waters or airspace, but only if the in-
jury or damage occurs in the course of travel or
transportation between any places included in
Paragraph a. above; or

c. All other parts of the world if the injury or damage
arises out of:

(1) Goods or products made or sold by you in the
territory described in Paragraph a. above;

(2) The activities of a person whose home is in the
territory described in Paragraph a. above, but is
away for a short time on your business; or

(3) "Personal and advertising injury" offenses that
take place through the Internet or similar elec-
tronic means of communication

provided the insured's responsibility to pay damages is
determined in a "suit" on the merits, in the territory de-
scribed in Paragraph a. above or in a settlement we
agree to.

. "Employee" includes a "leased worker". "Employee"
does not include a "temporary worker".

. "Executive officer" means a person holding any of the
officer positions created by your charter, constitution,
by-laws or any other similar governing document.

. "Hostile fire" means one which becomes uncontrollable
or breaks out from where it was intended to be.

. "Impaired property" means tangible property, other
than "your product” or "your work", that cannot be used
or is less useful because:

a. It incorporates "your product” or "your work" that is
known or thought to be defective, deficient, inad-
equate or dangerous; or

© ISO Properties, Inc., 2006

b. You have failed to fulfill the terms of a contract or
agreement;

if such property can be restored to use by the repair, re-

placement, adjustment or removal of "your product” or
"your work" or your fulfilling the terms of the contract
or agreement.

. "Insured contract" means:

a. A contract for a lease of premises. However, that
portion of the contract for a lease of premises that
indemnifies any person or organization for damage
by fire to premises while rented to you or tempora-
rily occupied by you with permission of the owner
is not an "insured contract”;

b. A sidetrack agreement;

c. Any easement or license agreement, except in
connection with construction or demolition opera-
tions on or within 50 feet of a railroad;

d. An obligation, as required by ordinance, to indem-
nify a municipality, except in connection with work
for a municipality;

e. An elevator maintenance agreement;

f. That part of any other contract or agreement per-
taining to your business (including an indemnifica-
tion of a municipality in connection with work per-
formed for a municipality) under which you assume
the tort liability of another party to pay for "bodily
injury" or "property damage" to a third person or or-
ganization. Tort liability means a liability that would
be imposed by law in the absence of any contract
or agreement.

Paragraph f. does not include that part of any con-
tract or agreement:

(1) That indemnifies a railroad for "bodily injury" or
"property damage" arising out of construction or
demolition operations, within 50 feet of any rail-
road property and affecting any railroad bridge
or trestle, tracks, road-beds, tunnel, underpass
or crossing;

(2) That indemnifies an architect, engineer or sur-
veyor for injury or damage arising out of:

(a) Preparing, approving, or failing to prepare or
approve, maps, shop drawings, opinions, re-
ports, surveys, field orders, change orders
or drawings and specifications; or

(b) Giving directions or instructions, or failing to
give them, if that is the primary cause of the
injury or damage; or

(3) Under which the insured, if an architect, engi-
neer or surveyor, assumes liability for an injury
or damage arising out of the insured's rendering
or failure to render professional services, in-
cluding those listed in (2) above and supervi-
sory, inspection, architectural or engineering
activities.

10."Leased worker" means a person leased to you by a

labor leasing firm under an agreement between you
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and the labor leasing firm, to perform duties related to
the conduct of your business. "Leased worker" does
not include a "temporary worker".

11."Loading or unloading" means the handling of property:
a. After it is moved from the place where it is ac-

cepted for movement into or onto an aircraft, water-
craft or "auto”;

While it is in or on an aircraft, watercraft or "auto";
or

. While it is being moved from an aircraft, watercraft

or "auto" to the place where it is finally delivered;

but "loading or unloading" does not include the move-
ment of property by means of a mechanical device,
other than a hand truck, that is not attached to the air-
craft, watercraft or "auto".

12."Mobile equipment” means any of the following types
of land vehicles, including any attached machinery or
equipment:

a. Bulldozers, farm machinery, forklifts and other ve-

b.
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hicles designed for use principally off public roads;

Vehicles maintained for use solely on or next to
premises you own or rent;

. Vehicles that travel on crawler treads;

. Vehicles, whether self-propelled or not, maintained
primarily to provide mobility to permanently
mounted:

(1) Power cranes, shovels, loaders, diggers or
drills; or

(2) Road construction or resurfacing equipment
such as graders, scrapers or rollers;

. Vehicles not described in Paragraph a., b., c. or d.

above that are not self-propelled and are main-
tained primarily to provide mobility to permanently
attached equipment of the following types:

(1) Air compressors, pumps and generators, includ-
ing spraying, welding, building cleaning, geo-
physical exploration, lighting and well servicing
equipment; or

(2) Cherry pickers and similar devices used to raise
or lower workers;

f. Vehicles not described in Paragraph a., b.,
c. or d. above maintained primarily for purposes
other than the transportation of persons or cargo.

However, self-propelled vehicles with the following
types of permanently attached equipment are not
"mobile equipment" but will be considered "autos":

(1) Equipment designed primarily for:
(a) Snow removal;

(b) Road maintenance, but not construction or
resurfacing; or

(c) Street cleaning;

(2) Cherry pickers and similar devices mounted on
automobile or truck chassis and used to raise or
lower workers; and

(3) Air compressors, pumps and generators, in-
cluding spraying, welding, building cleaning,
geophysical exploration, lighting and well serv-
icing equipment.

However, "mobile equipment” does not include any
land vehicles that are subject to a compulsory or finan-
cial responsibility law or other motor vehicle insurance
law in the state where it is licensed or principally ga-
raged. Land vehicles subject to a compulsory or finan-
cial responsibility law or other motor vehicle insurance
law are considered "autos".

13."Occurrence" means an accident, including continuous
or repeated exposure to substantially the same gener-
al harmful conditions.

14."Personal and advertising injury" means injury, includ-
ing consequential "bodily injury", arising out of one or
more of the following offenses:

a.
b.
c.

g.

False arrest, detention or imprisonment;
Malicious prosecution;

The wrongful eviction from, wrongful entry into, or
invasion of the right of private occupancy of a
room, dwelling or premises that a person occupies,
committed by or on behalf of its owner, landlord or
lessor;

. Oral or written publication, in any manner, of mate-

rial that slanders or libels a person or organization
or disparages a person's or organization's goods,
products or services;

. Oral or written publication, in any manner, of mate-

rial that violates a person's right of privacy;

The use of another's advertising idea in your "ad-
vertisement"; or

Infringing upon another's copyright, trade dress or
slogan in your "advertisement".

15."Pollutants” mean any solid, liquid, gaseous or thermal
irritant or contaminant, including smoke, vapor, soot,
fumes, acids, alkalis, chemicals and waste. Waste in-
cludes materials to be recycled, reconditioned or re-
claimed.

16."Products-completed operations hazard":

a.

© ISO Properties, Inc., 2006

Includes all "bodily injury” and "property damage"
occurring away from premises you own or rent and
arising out of "your product” or "your work" except:

(1) Products that are still in your physical posses-
sion; or
(2) Work that has not yet been completed or aban-

doned. However, "your work" will be deemed
completed at the earliest of the following times:

(a) When all of the work called for in your con-
tract has been completed.

(b) When all of the work to be done at the job
site has been completed if your contract
calls for work at more than one job site.

(c) When that part of the work done at a job site
has been put to its intended use by any per-
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son or organization other than another con-
tractor or subcontractor working on the
same project.

Work that may need service, maintenance, cor-
rection, repair or replacement, but which is oth-
erwise complete, will be treated as completed.

b. Does not include "bodily injury" or "property dam-
age" arising out of:

(1) The transportation of property, unless the injury
or damage arises out of a condition in or on a
vehicle not owned or operated by you, and that
condition was created by the "loading or unload-
ing" of that vehicle by any insured;

(2) The existence of tools, uninstalled equipment or
abandoned or unused materials; or

(3) Products or operations for which the classifica-
tion, listed in the Declarations or in a policy
schedule, states that products-completed oper-
ations are subject to the General Aggregate
Limit.

17."Property damage" means:

a. Physical injury to tangible property, including all re-
sulting loss of use of that property. All such loss of
use shall be deemed to occur at the time of the
physical injury that caused it; or

b. Loss of use of tangible property that is not physi-
cally injured. All such loss of use shall be deemed
to occur at the time of the "occurrence" that caused
it.

For the purposes of this insurance, electronic data is

not tangible property.

As used in this definition, electronic data means infor-
mation, facts or programs stored as or on, created or
used on, or transmitted to or from computer software,
including systems and applications software, hard or
floppy disks, CD-ROMS, tapes, drives, cells, data
processing devices or any other media which are used
with electronically controlled equipment.

18."Suit" means a civil proceeding in which damages be-
cause of "bodily injury", "property damage" or "person-
al and advertising injury" to which this insurance ap-
plies are alleged. "Suit" includes:

a. An arbitration proceeding in which such damages
are claimed and to which the insured must submit
or does submit with our consent; or

b. Any other alternative dispute resolution proceeding
in which such damages are claimed and to which
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the insured submits with our consent.

19."Temporary worker" means a person who is furnished

to you to substitute for a permanent "employee" on
leave or to meet seasonal or short-term workload con-
ditions.

20."Volunteer worker" means a person who is not your

"employee", and who donates his or her work and acts
at the direction of and within the scope of duties deter-
mined by you, and is not paid a fee, salary or other
compensation by you or anyone else for their work
performed for you.

21."Your product":

a. Means:

(1) Any goods or products, other than real prop-
erty, manufactured, sold, handled, distributed or
disposed of by:

(a) You;
(b) Others trading under your name; or

(c) A person or organization whose business or
assets you have acquired; and

(2) Containers (other than vehicles), materials,
parts or equipment furnished in connection with
such goods or products.

b. Includes:

(1) Warranties or representations made at any time
with respect to the fitness, quality, durability,
performance or use of "your product"; and

(2) The providing of or failure to provide warnings
or instructions.

c. Does not include vending machines or other prop-
erty rented to or located for the use of others but
not sold.

22."Your work™:

a. Means:

(1) Work or operations performed by you or on
your behalf; and

(2) Materials, parts or equipment furnished in con-
nection with such work or operations.

b. Includes:

(1) Warranties or representations made at any time
with respect to the fitness, quality, durability,
performance or use of "your work", and

(2) The providing of or failure to provide warnings
or instructions.
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COMMERCIAL GENERAL LIABILITY
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COMMERCIAL GENERAL LIABILITY COVERAGE FORM

Various provisions in this policy restrict coverage. Read
the entire policy carefully to determine rights, duties and
what is and is not covered.

Throughout this policy the words "you™ and "your" refer to
the Named Insured shown in the Declarations, and any
other person or organization qualifying as a Named In-
sured under this policy. The words "we", "us" and "our" re-

fer to the company providing this insurance.

The word "insured” means any person or organization
qualifying as such under Section Il — Who Is An Insured.

Other words and phrases that appear in quotation marks
have special meaning. Refer to Section V —Definitions.

SECTION | - COVERAGES

COVERAGE A BODILY INJURY AND PROPERTY
DAMAGE LIABILITY

1. Insuring Agreement

a. We will pay those sums that the insured becomes
legally obligated to pay as damages because of
"bodily injury” or "property damage" to which this in-
surance applies. We will have the right and duty to
defend the insured against any "suit" seeking those
damages. However, we will have no duty to defend
the insured against any "suit" seeking damages for
"bodily injury" or "property damage" to which this in-
surance does not apply. We may, at our discretion,
investigate any "occurrence" and settle any claim
or "suit" that may result. But:

(1) The amount we will pay for damages is limited
as described in Section Ill — Limits Of Insur-
ance; and

(2) Our right and duty to defend ends when we
have used upthe applicable limit of insurance in
the payment of judgments or settlements under
Coverages A or B or medical expenses under
Coverage C.

No other obligation or liability to pay sums or perform acts
or services is covered unless explicitly provided for
under Supplementary Payments — Coverages A
and B.

b. This insurance applies to "bodily injury" and "prop-
erty damage" only if:
(1) The "bodily injury" or "property damage" is
caused by an "occurrence" that takes place in
the "coverage territory";
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(2) The "bodily injury" or "property damage" occurs
during the policy period; and

(3) Prior to the policy period, no insured listed
under Paragraph 1. of Section Il — Who Is An
Insured and no "employee" authorized by you
to give or receive notice of an "occurrence" or
claim, knew that the "bodily injury" or "property
damage" had occurred, in whole or in part. If
such a listed insured or authorized "employee™
knew, prior to the policy period, that the "bodily
injury" or "property damage" occurred, then any
continuation, change or resumption of such
"bodily injury" or "property damage" during or
after the policy period will be deemed to have
been known prior to the policy period.

c. "Bodily injury" or "property damage" which occurs
during the policy period and was not, prior to the
policy period, known to have occurred by any in-
sured listed under Paragraph 1. of Section Il —
Who Is An Insured or any "employee" authorized
by you to give or receive notice of an "occurrence”
or claim, includes any continuation, change or re-
sumption of that "bodily injury" or "property dam-
age" after the end of the policy period.

d. "Bodily injury" or "property damage" will be
deemed to have been known to have occurred at
the earliest time when any insured listed under
Paragraph 1. of Section Il — Who Is An Insured or
any "employee" authorized by you to give or re-
ceive notice of an "occurrence" or claim:

(1) Reports all, or any part, of the "bodily injury" or
"property damage" to us or any other insurer;
(2) Receives a written or verbal demand or claim

for damages because of the "bodily injury” or
"property damage"; or

(3) Becomes aware by any other means that "bod-
ily injury" or "property damage" has occurred or
has begun to occur.

e. Damages because of "bodily injury" include dam-
ages claimed by any person or organization for
care, loss of services or death resulting at any time
from the "bodily injury".

2.Exclusions
This insurance does not apply to:
a. Expected Or Intended Injury

"Bodily injury" or "property damage" expected or in-
tended from the standpoint of the insured. This ex-
clusion does not apply to "bodily injury” resulting
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from the use of reasonable force to protect persons
or property.

. Contractual Liability

"Bodily injury” or "property damage" for which the
insured is obligated to pay damages by reason of
the assumption of liability in a contract or agree-
ment. This exclusion does not apply to liability for
damages:

(1) That the insured would have in the absence of
the contract or agreement; or

(2) Assumed in a contract or agreement that is an
"insured contract"”, provided the "bodily injury” or
"property damage" occurs subsequent to the
execution of the contract or agreement. Solely
for the purposes of liability assumed in an "in-
sured contract”, reasonable attorney fees and
necessary litigation expenses incurred by or for
a party other than an insured are deemed to be
damages because of "bodily injury” or "property
damage”, provided:

(a) Liability to such party for, or for the cost of,
that party's defense has also been assumed
in the same "insured contract"; and

(b) Such attorney fees and litigation expenses are for

defense of that party against a civil or alternative
dispute resolution proceeding in which damages to
which this insurance applies are alleged.

. Liquor Liability
"Bodily injury” or "property damage" for which any
insured may be held liable by reason of:

(1) Causing or contributing to the intoxication of any
person;

(2) The furnishing of alcoholic beverages to a per-
son under the legal drinking age or under the in-
fluence of alcohol; or

(3) Any statute, ordinance or regulation relating to
the sale, gift, distribution or use of alcoholic bev-
erages.

This exclusion applies only if you are in the busi-
ness of manufacturing, distributing, selling, serving
or furnishing alcoholic beverages.

. Workers' Compensation And Similar Laws

Any obligation of the insured under a workers' com-
pensation, disability benefits or unemployment
compensation law or any similar law.

. Employer's Liability
"Bodily injury" to:

(1) An "employee" of the insured arising out of and
in the course of:

(a) Employment by the insured; or

(b) Performing duties related to the conduct of
the insured's business; or

(2) The spouse, child, parent, brother or sister of
that "employee" as a consequence of Para-
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graph (1) above.

This exclusion applies whether the insured may be
liable as an employer or in any other capacity and
to any obligation to share damages with or repay
someone else who must pay damages because of
the injury.

This exclusion does not apply to liability assumed
by the insured under an "insured contract".

f. Pollution

(1) "Bodily injury" or "property damage" arising out
of the actual, alleged or threatened discharge,
dispersal, seepage, migration, release or es-
cape of "pollutants™:

(a) At or from any premises, site or location
which is or was at any time owned or occu-
pied by, or rented or loaned to, any insured.
However, this subparagraph does not apply
to:

(i) "Bodily injury" if sustained within a build-
ing and caused by smoke, fumes, vapor
or soot produced by or originating from
equipment that is used to heat, cool or
dehumidify the building, or equipment
that is used to heat water for personal
use, by the building's occupants or their
guests;

(it) "Bodily injury" or "property damage" for
which you may be held liable, if you are
a contractor and the owner or lessee of
such premises, site or location has been
added to your policy as an additional in-
sured with respect to your ongoing oper-
ations performed for that additional in-
sured at that premises, site or location
and such premises, site or location is not
and never was owned or occupied by, or
rented or loaned to, any insured, other
than that additional insured; or

(iii) "Bodily injury" or "property damage" aris-
ing out of heat, smoke or fumes from a
"hostile fire";

(b) At or from any premises, site or location
which is or was at any time used by or for
any insured or others for the handling, stor-
age, disposal, processing or treatment of
waste;

(c) Which are or were at any time transported,
handled, stored, treated, disposed of, or
processed as waste by or for:

(i) Any insured; or
(i) Any person or organization for whom you
may be legally responsible; or

(d) At or from any premises, site or location on
which any insured or any contractors or sub-
contractors working directly or indirectly on
any insured's behalf are performing opera-
tions if the "pollutants" are brought on or to
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the premises, site or location in connection
with such operations by such insured, con-
tractor or subcontractor. However, this sub-
paragraph does not apply to:

(i) "Bodily injury" or "property damage" aris-
ing out of the escape of fuels, lubricants
or other operating fluids which are
needed to perform the normal electrical,
hydraulic or mechanical functions neces-
sary for the operation of "mobile equip-
ment" or its parts, if such fuels, lubricants
or other operating fluids escape from a
vehicle part designed to hold, store or re-
ceive them. This exception does not ap-
ply if the "bodily injury" or "property dam-
age" arises out of the intentional dis-
charge, dispersal or release of the fuels,
lubricants or other operating fluids, or if
such fuels, lubricants or other operating
fluids are brought on or to the premises,
site or location with the intent that they
be discharged, dispersed or released as
part of the operations being performed by
such insured, contractor or subcontrac-
tor;

(ii) "Bodily injury" or "property damage" sus-
tained within a building and caused by
the release of gases, fumes or vapors
from materials brought into that building
in connection with operations being per-
formed by you or on your behalf by a
contractor or subcontractor; or

(iii) "Bodily injury" or "property damage" aris-
ing out of heat, smoke or fumes from a
"hostile fire".

(e) At or from any premises, site or location on
which any insured or any contractors or sub-
contractors working directly or indirectly on
any insured's behalf are performing opera-
tions if the operations are to test for, moni-
tor, clean up, remove, contain, treat, detoxify
or neutralize, or in any way respond to, or
assess the effects of, "pollutants".

(2) Any loss, cost or expense arising out of any:

(a) Request, demand, order or statutory or reg-
ulatory requirement that any insured or
others test for, monitor, clean up, remove,
contain, treat, detoxify or neutralize, or in
any way respond to, or assess the effects
of, "pollutants”; or

(b) Claim or "suit" by or on behalf of a govern-
mental authority for damages because of
testing for, monitoring, cleaning up, remov-
ing, containing, treating, detoxifying or neu-
tralizing, or in any way responding to, or as-
sessing the effects of, "pollutants”.

However, this paragraph does not apply to liabil-
ity for damages because of "property damage”
that the insured would have in the absence of
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such request, demand, order or statutory or
regulatory requirement, or such claim or "suit"
by or on behalf of a governmental authority.

g. Aircraft, Auto Or Watercraft

"Bodily injury" or "property damage" arising out of
the ownership, maintenance, use or entrustment to
others of any aircraft, "auto" or watercraft owned or
operated by or rented or loaned to any insured.
Use includes operation and "loading or unloading".

This exclusion applies even if the claims against
any insured allege negligence or other wrongdoing
in the supervision, hiring, employment, training or
monitoring of others by that insured, if the "occur-
rence" which caused the "bodily injury” or "property
damage" involved the ownership, maintenance,
use or entrustment to others of any aircraft, "auto”
or watercraft that is owned or operated by or rent-
ed or loaned to any insured.

This exclusion does not apply to:

(1) A watercraft while ashore on premises you own
or rent;

(2) A watercraft you do not own that is:
(a) Less than 26 feet long; and

(b) Not being used to carry persons or property
for a charge;

(3) Parking an "auto" on, or on the ways next to,
premises you own or rent, provided the "auto”
is not owned by or rented or loaned to you or
the insured;

(4) Liability assumed under any "insured contract"
for the ownership, maintenance or use of air-
craft or watercraft; or

(5) "Bodily injury" or "property damage" arising out
of:

(a) The operation of machinery or equipment
that is attached to, or part of, a land vehicle
that would qualify under the definition of
"mobile equipment" if it were not subject to a
compulsory or financial responsibility law or
other motor vehicle insurance law in the
state where it is licensed or principally ga-
raged; or

(b) the operation of any of the machinery or
equipment listed in Paragraph f.(2) or f.(3)
of the definition of "mobile equipment".

h. Mobile Equipment

"Bodily injury" or "property damage" arising out of:

(1) The transportation of "mobile equipment" by an
"auto” owned or operated by or rented or
loaned to any insured; or

(2) The use of "mobile equipment" in, or while in
practice for, or while being prepared for, any
prearranged racing, speed, demolition, or stunt-
ing activity.
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War

"Bodily injury" or "property damage",
caused, arising, directly or indirectly, out of:

(1) War, including undeclared or civil war;

(2) Warlike action by a military force, including ac-
tion in hindering or defending against an actual
or expected attack, by any government, sover-
eign or other authority using military personnel
or other agents; or

(3) Insurrection, rebellion, revolution, usurped
power, or action taken by governmental author-
ity in hindering or defending against any of
these.

Damage To Property
"Property damage" to:

(1) Property you own, rent, or occupy, including any
costs or expenses incurred by you, or any other
person, organization or entity, for repair, re-
placement, enhancement, restoration or mainte-
nance of such property for any reason, including
prevention of injury to a person or damage to
another's property;

(2) Premises you sell, give away or abandon, if the
"property damage" arises out of any part of
those premises;

(3) Property loaned to you;

(4) Personal property in the care, custody or control
of the insured;

(5) That particular part of real property on which
you or any contractors or subcontractors work-
ing directly or indirectly on your behalf are per-
forming operations, if the "property damage"
arises out of those operations; or

(6) That particular part of any property that must be
restored, repaired or replaced because "your
work" was incorrectly performed on it.

Paragraphs (1), (3) and (4) of this exclusion do not
apply to "property damage" (other than damage by
fire) to premises, including the contents of such
premises, rented to you for a period of 7 or fewer
consecutive days. A separate limit of insurance ap-
plies to Damage To Premises Rented To You as
described in Section Ill — Limits Of Insurance.

Paragraph (2) of this exclusion does not apply if the
premises are "your work" and were never occupied,
rented or held for rental by you.

Paragraphs (3), (4), (5) and (6) of this exclusion do
not apply to liability assumed under a sidetrack
agreement.

Paragraph (6) of this exclusion does not apply to
"property damage" included in the "products-com-
pleted operations hazard".

Damage To Your Product

"Property damage" to "your product" arising out of it
or any part of it.

however
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Damage To Your Work

"Property damage” to "your work" arising out of it
or any part of it and included in the "products-com-
pleted operations hazard".

This exclusion does not apply if the damaged work
or the work out of which the damage arises was
performed on your behalf by a subcontractor.

. Damage To Impaired Property Or Property Not

Physically Injured

"Property damage” to "impaired property" or prop-
erty that has not been physically injured, arising
out of:

(1) A defect, deficiency, inadequacy or dangerous
condition in "your product” or "your work"; or

(2) A delay or failure by you or anyone acting
on your behalf to perform a contract or agreement
in accordance with its terms.

This exclusion does not apply to the loss of use of
other property arising out of sudden and accidental
physical injury to "your product" or "your work"
after it has been put to its intended use.

. Recall Of Products, Work Or Impaired Property

Damages claimed for any loss, cost or expense in-
curred by you or others for the loss of use, with-
drawal, recall, inspection, repair, replacement, ad-
justment, removal or disposal of:

(1) "Your product”;
(2) "Your work"; or
(3) "Impaired property";

if such product, work, or property is withdrawn or
recalled from the market or from use by any per-
son or organization because of a known or sus-
pected defect, deficiency, inadequacy or danger-
ous condition in it.

. Personal And Advertising Injury

"Bodily injury" arising out of "personal and advertis-
ing injury".

. Electronic Data

Damages arising out of the loss of, loss of use of,
damage to, corruption of, inability to access, or in-
ability to manipulate electronic data.

As used in this exclusion, electronic data means in-
formation, facts or programs stored as or on, cre-
ated or used on, or transmitted to or from computer
software, including systems and applications soft-
ware, hard or floppy disks, CD-ROMS, tapes,
drives, cells, data processing devices or any other
media which are used with electronically controlled
equipment.

. Distribution Of Material In Violation Of Statutes

"Bodily injury" or "property damage" arising directly
or indirectly out of any action or omission that vio-
lates or is alleged to violate:

(1) The Telephone Consumer Protection Act
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(TCPA), including any amendment of or addition
to such law; or

(2) The CAN-SPAM Act of 2003, including any
amendment of or addition to such law; or

(3) Any statute, ordinance or regulation, other than
the TCPA or CAN-SPAM Act of 2003, that pro-
hibits or limits the sending, transmitting, com-
municating or distribution of material or informa-
tion.

Exclusions c. through n. do not apply to damage by
fire to premises while rented to you or temporarily oc-
cupied by you with permission of the owner. A sepa-
rate limit of insurance applies to this coverage as de-
scribed in Section Il — Limits Of Insurance.

the direction of the insured with knowledge of its
falsity.

c. Material Published Prior To Policy Period
"Personal and advertising injury" arising out of oral
or written publication of material whose first publi-

cation took place before the beginning of the policy
period.

d. Criminal Acts

"Personal and advertising injury" arising out of a
criminal act committed by or at the direction of the
insured.

e. Contractual Liability

"Personal and advertising injury" for which the in-
sured has assumed liability in a contract or agree-
ment. This exclusion does not apply to liability for

damages that the insured would have in the ab-
sence of the contract or agreement.

f. Breach Of Contract

COVERAGE B PERSONAL AND ADVERTISING
INJURY LIABILITY

CG 00011207

1. Insuring Agreement

a. We will pay those sums that the insured becomes
legally obligated to pay as damages because of
"personal and advertising injury" to which this insur-
ance applies. We will have the right and duty to de-
fend the insured against any "suit" seeking those
damages. However, we will have no duty to defend
the insured against any "suit" seeking damages for
"personal and advertising injury" to which this insur-
ance does not apply. We may, at our discretion, in-
vestigate any offense and settle any claim or "suit"
that may result. But:

(1) The amount we will pay for damages is limited
as described in Section Il — Limits Of Insur-
ance; and

(2) Our right and duty to defend end when we have
used up the applicable limit of insurance in the
payment of judgments or settlements under
Coverages A or B or medical expenses under
Coverage C.

No other obligation or liability to pay sums or per-
form acts or services is covered unless explicitly
provided for under Supplementary Payments —
Coverages A and B.

b. This insurance applies to "personal and advertising
injury” caused by an offense arising out of your
business but only if the offense was committed in
the "coverage territory" during the policy period.

2. Exclusions

This insurance does not apply to:
a. Knowing Violation Of Rights Of Another

"Personal and advertising injury" caused by or at
the direction of the insured with the knowledge that
the act would violate the rights of another and
would inflict "personal and advertising injury".

b. Material Published With Knowledge Of Falsity

"Personal and advertising injury" arising out of oral
or written publication of material, if done by or at
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"Personal and advertising injury" arising out of a
breach of contract, except an implied contract to
use another's advertising idea in your "advertise-
ment".

g. Quality Or Performance Of Goods — Failure To
Conform To Statements

"Personal and advertising injury" arising out of the
failure of goods, products or services to conform
with any statement of quality or performance made
in your "advertisement".

h. Wrong Description Of Prices

"Personal and advertising injury" arising out of the
wrong description of the price of goods, products
or services stated in your "advertisement".

i. Infringement Of Copyright, Patent, Trademark
Or Trade Secret

"Personal and advertising injury" arising out of the
infringement of copyright, patent, trademark, trade
secret or other intellectual property rights. Under
this exclusion, such other intellectual property
rights do not include the use of another's advertis-
ing idea in your "advertisement".

However, this exclusion does not apply to infringe-
ment, in your "advertisement", of copyright, trade
dress or slogan.

j- Insureds In Media And Internet Type
Businesses

"Personal and advertising injury" committed by an
insured whose business is:

(1) Advertising, broadcasting, publishing or tele-
casting;

(2) Designing or determining content of web-sites
for others; or

(3) An Internet search, access, content or service
provider.

Page 5 of 13

AA001314



However, this exclusion does not apply to Para-
graphs 14.a., b. and c. of "personal and advertising
injury" under the Definitions Section.

For the purposes of this exclusion, the placing of
frames, borders or links, or advertising, for you or
others anywhere on the Internet, is not by itself,
considered the business of advertising, broadcast-
ing, publishing or telecasting.

. Electronic Chatrooms Or Bulletin Boards

(1) The Telephone Consumer Protection Act
(TCPA), including any amendment of or addi-
tion to such law; or

(2) The CAN-SPAM Act of 2003, including any
amendment of or addition to such law; or

(3) Any statute, ordinance or regulation, other than
the TCPA or CAN-SPAM Act of 2003, that pro-
hibits or limits the sending, transmitting, com-
municating or distribution of material or informa-

"Personal and advertising injury" arising out of an tion.

electronic chatroom or bulletin board the insured

hosts, owns, or over which the insured exercises

control. COVERAGE C MEDICAL PAYMENTS
I. Unauthorized Use Of Another's Name Or 1. Insuring Agreement

Product a. We will pay medical expenses as described below

"Personal and advertising injury" arising out of the
unauthorized use of another's name or product in
your e-mail address, domain hame or metatag, or
any other similar tactics to mislead another's poten-
tial customers.

. Pollution

"Personal and advertising injury" arising out of the
actual, alleged or threatened discharge, dispersal,
seepage, migration, release or escape of "pollu-
tants" at any time.

. Pollution-Related
Any loss, cost or expense arising out of any:

(1) Request, demand, order or statutory or regula-
tory requirement that any insured or others test
for, monitor, clean up, remove, contain, treat,
detoxify or neutralize, or in any way respond to,
or assess the effects of, "pollutants™; or

(2) Claim or suit by or on behalf of a governmental
authority for damages because of testing for,
monitoring, cleaning up, removing, containing,
treating, detoxifying or neutralizing, or in any
way responding to, or assessing the effects of,
"pollutants".

for "bodily injury" caused by an accident:

(1) On premises you own or rent;

(2) On ways next to premises you own or rent; or
(3) Because of your operations;

provided that:

(a) The accident takes place in the "coverage
territory" and during the policy period;

(b) The expenses are incurred and reported to
us within one year of the date of the acci-
dent; and

(c) The injured person submits to examination,
at our expense, by physicians of our choice
as often as we reasonably require.

b. We will make these payments regardless of fault.

These payments will not exceed the applicable limit
of insurance. We will pay reasonable expenses for:

(1) First aid administered at the time of an acci-
dent;

(2) Necessary medical, surgical, x-ray and dental
services, including prosthetic devices; and

(3) Necessary ambulance, hospital, professional

nursing and funeral services.
2. Exclusions

0. War

"Personal and advertising injury”, however caused,

arising, directly or indirectly, out of: We will not pay expenses for "bodily injury":

a. Any Insured

CG 00011207

(1) War, including undeclared or civil war;

(2) Warlike action by a military force, including ac-
tion in hindering or defending against an actual
or expected attack, by any government, sover-
eign or other authority using military personnel
or other agents; or

(3) Insurrection, rebellion, revolution, usurped
power, or action taken by governmental author-
ity in hindering or defending against any of
these.

p. Distribution Of Material In Violation Of Statutes

"Personal and advertising injury" arising directly or
indirectly out of any action or omission that violates
or is alleged to violate:

© I1SO Properties, Inc., 2006

To any insured, except "volunteer workers".

. Hired Person

To a person hired to do work for or on behalf of
any insured or a tenant of any insured.

. Injury On Normally Occupied Premises

To a person injured on that part of premises you
own or rent that the person normally occupies.

. Workers Compensation And Similar Laws

To a person, whether or not an "employee" of any
insured, if benefits for the "bodily injury” are pay-
able or must be provided under a workers' com-
pensation or disability benefits law or a similar law.
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e. Athletics Activities

To a person injured while practicing, instructing or
participating in any physical exercises or games,
sports, or athletic contests.

f. Products-Completed Operations Hazard

Included within the "products-completed operations
hazard".

g. Coverage A Exclusions
Excluded under Coverage A.

SUPPLEMENTARY PAYMENTS — COVERAGES A AND

1. We will pay, with respect to any claim we investigate or

settle, or any "suit" against an insured we defend:
a. All expenses we incur.

b. Up to $250 for cost of bail bonds required because
of accidents or traffic law violations arising out of
the use of any vehicle to which the Bodily Injury Li-
ability Coverage applies. We do not have to furnish
these bonds.

c. The cost of bonds to release attachments, but only
for bond amounts within the applicable limit of in-
surance. We do not have to furnish these bonds.

d. All reasonable expenses incurred by the insured at
our request to assist us in the investigation or de-
fense of the claim or "suit", including actual loss of
earnings up to $250 a day because of time off from
work.

e. All court costs taxed against the insured in the
"suit". However, these payments do not include at-
torneys' fees or attorneys' expenses taxed against
the insured.

f. Prejudgment interest awarded against the insured
on that part of the judgment we pay. If we make an
offer to pay the applicable limit of insurance, we will
not pay any prejudgment interest based on that pe-
riod of time after the offer.

g. All interest on the full amount of any judgment that
accrues after entry of the judgment and before we
have paid, offered to pay, or deposited in court the
part of the judgment that is within the applicable
limit of insurance.

These payments will not reduce the limits of insurance.

. If we defend an insured against a "suit" and an indem-
nitee of the insured is also named as a party to the
"suit”, we will defend that indemnitee if all of the follow-
ing conditions are met:

a. The "suit" against the indemnitee seeks damages
for which the insured has assumed the liability of
the indemnitee in a contract or agreement that is an
"insured contract";

b. This insurance applies to such liability assumed by
the insured;

c. The obligation to defend, or the cost of the defense
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of, that indemnitee, has also been assumed by the
insured in the same "insured contract”;

d. The allegations in the "suit" and the information we
know about the "occurrence" are such that no con-
flict appears to exist between the interests of the
insured and the interests of the indemnitee;

e. The indemnitee and the insured ask us to conduct
and control the defense of that indemnitee against
such "suit" and agree that we can assign the same
counsel to defend the insured and the indemnitee;
and

f. The indemnitee:
(1) Agrees in writing to:

(a) Cooperate with us in the investigation, set-
tlement or defense of the "suit";

(b) Immediately send us copies of any de-
mands, notices, summonses or legal papers
received in connection with the "suit";

(c) Notify any other insurer whose coverage is
available to the indemnitee; and

(d) Cooperate with us with respect to coordinat-
ing other applicable insurance available to
the indemnitee; and

(2) Provides us with written authorization to:

(a) Obtainrecords and other information related
to the "suit"; and

(b) Conduct and control the defense of the in-
demnitee in such "suit".

So long as the above conditions are met, attorneys'
fees incurred by us in the defense of that indemnitee,
necessary litigation expenses incurred by us and nec-
essary litigation expenses incurred by the indemnitee
at our request will be paid as Supplementary Pay-
ments. Notwithstanding the provisions of Paragraph
2.b.(2) of Section | — Coverage A — Bodily Injury And
Property Damage Liability, such payments will not be
deemed to be damages for "bodily injury" and "prop-
erty damage" and will not reduce the limits of insur-
ance.

Our obligation to defend an insured's indemnitee and
to pay for attorneys' fees and necessary litigation ex-
penses as Supplementary Payments ends when we
have used up the applicable limit of insurance in the
payment of judgments or settlements or the conditions
set forth above, or the terms of the agreement de-
scribed in Paragraph f. above, are no longer met.

SECTION Il = WHO IS AN INSURED
1. If you are designated in the Declarations as:

a. An individual, you and your spouse are insureds,
but only with respect to the conduct of a business
of which you are the sole owner.

b. A partnership or joint venture, you are an insured.
Your members, your partners, and their spouses
are also insureds, but only with respect to the con-
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duct of your business.

c. A limited liability company, you are an insured.
Your members are also insureds, but only with re-
spect to the conduct of your business. Your man-
agers are insureds, but only with respect to their
duties as your managers.

d. An organization other than a partnership, joint ven-
ture or limited liability company, you are an insured.
Your "executive officers" and directors are insur-
eds, but only with respect to their duties as your of-
ficers or directors. Your stockholders are also insur-
eds, but only with respect to their liability as stock-
holders.

e. A trust, you are an insured. Your trustees are also in-

sureds, but only with respect to their duties as trust-
ees.

2. Each of the following is also an insured:

a. Your "volunteer workers" only while performing du-
ties related to the conduct of your business, or your
"employees", other than either your "executive offi-
cers" (if you are an organization other than a part-
nership, joint venture or limited liability company) or
your managers (if you are a limited liability com-
pany), but only for acts within the scope of their
employment by you or while performing duties re-
lated to the conduct of your business. However,
none of these "employees" or "volunteer workers"
are insureds for:

(1) "Bodily injury" or "personal and advertising in-
jury™:

(a) To you, to your partners or members (if you
are a partnership or joint venture), to your
members (if you are a limited liability com-
pany), to a co-"employee" while in the
course of his or her employment or perform-
ing duties related to the conduct of your
business, or to your other "volunteer work-
ers" while performing duties related to the
conduct of your business;

(b) To the spouse, child, parent, brother or sis-
ter of that co-"employee" or "volunteer work-
er" as a consequence of Paragraph (1)(a)
above;

(c) For which there is any obligation to share
damages with or repay someone else who
must pay damages because of the injury de-
scribed in Paragraphs (1)(a) or (b) above; or

(d) Arising out of his or her providing or failing to
provide professional health care services.

(2) "Property damage" to property:
(a) Owned, occupied or used by,

(b) Rented to, in the care, custody or control of,
or over which physical control is being exer-
cised for any purpose by

you, any of your "employees", "volunteer work-
ers", any partner or member (if you are a part-
nership or joint venture), or any member (if you

are a limited liability company).

b. Any person (other than your "employee" or "volun-
teer worker"), or any organization while acting as
your real estate manager.

c. Any person or organization having proper tempo-
rary custody of your property if you die, but only:

(1) With respect to liability arising out of the main-
tenance or use of that property; and

(2) Until your legal representative has been ap-
pointed.

d. Your legal representative if you die, but only with
respect to duties as such. That representative will
have all your rights and duties under this Coverage
Part.

. Any organization you newly acquire or form, other

than a partnership, joint venture or limited liability com-
pany, and over which you maintain ownership or ma-
jority interest, will qualify as a Named Insured if there
is no other similar insurance available to that organiza-
tion. However:

a. Coverage under this provision is afforded only until
the 90th day after you acquire or form the organi-
zation or the end of the policy period, whichever is
earlier;

b. Coverage A does not apply to "bodily injury" or
"property damage" that occurred before you ac-
quired or formed the organization; and

c. Coverage B does not apply to "personal and ad-
vertising injury"” arising out of an offense committed
before you acquired or formed the organization.

No person or organization is an insured with respect to
the conduct of any current or past partnership, joint ven-
ture or limited liability company that is not shown as a
Named Insured in the Declarations.

SECTION Il - LIMITS OF INSURANCE

1.
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The Limits of Insurance shown in the Declarations and
the rules below fix the most we will pay regardless of
the number of:

a. Insureds;
b. Claims made or "suits" brought; or

c. Persons or organizations making claims or bringing
"suits".

. The General Aggregate Limit is the most we will pay

for the sum of:

a. Medical expenses under Coverage C;

b. Damages under Coverage A, except damages be-
cause of "bodily injury" or "property damage" in-
cluded in the "products-completed operations haz-
ard"; and

. Damages under Coverage B.
. The Products-Completed Operations Aggregate Limit

is the most we will pay under Coverage A for dam-
ages because of "bodily injury" and "property damage"
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included in the "products-completed operations haz-
ard".

4. Subject to Paragraph 2. above, the Personal and Ad-
vertising Injury Limit is the most we will pay under Cov-
erage B for the sum of all damages because of all
"personal and advertising injury" sustained by any one
person or organization.

5. Subject to Paragraph 2. or 3. above, whichever ap-
plies, the Each Occurrence Limit is the most we will
pay for the sum of:

a. Damages under Coverage A; and
b. Medical expenses under Coverage C

because of all "bodily injury" and "property damage"
arising out of any one "occurrence".

6. Subject to Paragraph 5. above, the Damage To Prem-
ises Rented To You Limit is the most we will pay under
Coverage A for damages because of "property dam-
age" to any one premises, while rented to you, or in
the case of damage by fire, while rented to you or tem-
porarily occupied by you with permission of the owner.

7. Subject to Paragraph 5. above, the Medical Expense
Limit is the most we will pay under Coverage C for all
medical expenses because of "bodily injury" sustained
by any one person.

The Limits of Insurance of this Coverage Part apply sepa-
rately to each consecutive annual period and to any re-
maining period of less than 12 months, starting with the
beginning of the policy period shown in the Declarations,
unless the policy period is extended after issuance for an
additional period of less than 12 months. In that case, the
additional period will be deemed part of the last preceding
period for purposes of determining the Limits of Insur-
ance.

SECTION IV — COMMERCIAL GENERAL LIABILITY
CONDITIONS

1. Bankruptcy

Bankruptcy or insolvency of the insured or of the in-
sured's estate will not relieve us of our obligations
under this Coverage Part.

2. Duties In The Event Of Occurrence, Offense, Claim
Or Suit

a. You must see to it that we are notified as soon as
practicable of an "occurrence" or an offense which
may result in a claim. To the extent possible, notice
should include:

(1) How, when and where the "occurrence" or of-
fense took place;

(2) The names and addresses of any injured per-
sons and witnesses; and

(38) The nature and location of any injury or damage
arising out of the "occurrence" or offense.

b. If a claim is made or "suit" is brought against any
insured, you must:
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(1) Immediately record the specifics of the claim or
"suit" and the date received; and

(2) Notify us as soon as practicable.

You must see to it that we receive written notice of
the claim or "suit" as soon as practicable.

c. You and any other involved insured must:

(1) Immediately send us copies of any demands,
notices, summonses or legal papers received in
connection with the claim or "suit";

(2) Authorize us to obtain records and other infor-
mation;

(3) Cooperate with us in the investigation or settle-
ment of the claim or defense against the "suit";
and

(4) Assist us, upon our request, in the enforcement
of any right against any person or organization
which may be liable to the insured because of
injury or damage to which this insurance may
also apply.

d. No insured will, except at that insured's own cost,
voluntarily make a payment, assume any obliga-
tion, or incur any expense, other than for first aid,
without our consent.

3. Legal Action Against Us

No person or organization has a right under this Cov-
erage Part:

a. To join us as a party or otherwise bring us into a
"suit" asking for damages from an insured; or

b. To sue us on this Coverage Part unless all of its
terms have been fully complied with.

A person or organization may sue us to recover on an
agreed settlement or on a final judgment against an in-
sured; but we will not be liable for damages that are
not payable under the terms of this Coverage Part or
that are in excess of the applicable limit of insurance.
An agreed settlement means a settlement and release
of liability signed by us, the insured and the claimant
or the claimant's legal representative.

4. Other Insurance

If other valid and collectible insurance is available to
the insured for a loss we cover under Coverages A or
B of this Coverage Part, our obligations are limited as
follows:

a. Primary Insurance

This insurance is primary except when Paragraph
b. below applies. If this insurance is primary, our
obligations are not affected unless any of the other
insurance is also primary. Then, we will share with
all that other insurance by the method described in
Paragraph c. below.

b. Excess Insurance
(1) This insurance is excess over:

(a) Any of the other insurance, whether pri-
mary, excess, contingent or on any other
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basis:

(i) That is Fire, Extended Coverage,
Builder's Risk, Installation Risk or similar
coverage for "your work";

(ii) That is Fire insurance for premises rent-
ed to you or temporarily occupied by you
with permission of the owner;

(iii) That is insurance purchased by you to
cover your liability as a tenant for "prop-
erty damage" to premises rented to you
or temporarily occupied by you with per-
mission of the owner; or

(iv) If the loss arises out of the maintenance
or use of aircraft, "autos" or watercraft to
the extent not subject to Exclusion g. of
Section | — Coverage A — Bodily Injury
And Property Damage Liability.

(b) Any other primary insurance available to you
covering liability for damages arising out of
the premises or operations, or the products
and completed operations, for which you
have been added as an additional insured by
attachment of an endorsement.

(2) When this insurance is excess, we will have no
duty under Coverages A or B to defend the in-
sured against any "suit" if any other insurer has
a duty to defend the insured against that "suit".
If no other insurer defends, we will undertake to
do so, but we will be entitled to the insured's
rights against all those other insurers.

(3) When this insurance is excess over other insur-
ance, we will pay only our share of the amount
of the loss, if any, that exceeds the sum of:

(&) The total amount that all such other insur-
ance would pay for the loss in the absence
of this insurance; and

(b) The total of all deductible and self-insured
amounts under all that other insurance.

(4) We will share the remaining loss, if any, with
any other insurance that is not described in this
Excess Insurance provision and was not bought
specifically to apply in excess of the Limits of In-
surance shown in the Declarations of this Cov-
erage Part.

c. Method Of Sharing

If all of the other insurance permits contribution by
equal shares, we will follow this method also. Under
this approach each insurer contributes equal
amounts until it has paid its applicable limit of insur-
ance or none of the loss remains, whichever comes
first.

If any of the other insurance does not permit contri-
bution by equal shares, we will contribute by limits.
Under this method, each insurer's share is based
on the ratio of its applicable limit of insurance to the
total applicable limits of insurance of all insurers.
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5. Premium Audit

a. We will compute all premiums for this Coverage
Part in accordance with our rules and rates.

b. Premium shown in this Coverage Part as advance
premium is a deposit premium only. At the close of
each audit period we will compute the earned pre-
mium for that period and send notice to the first
Named Insured. The due date for audit and retro-
spective premiums is the date shown as the due
date on the bill. If the sum of the advance and
audit premiums paid for the policy period is greater
than the earned premium, we will return the excess
to the first Named Insured.

c. The first Named Insured must keep records of the
information we need for premium computation, and
send us copies at such times as we may request.

6. Representations

By accepting this policy, you agree:

a. The statements in the Declarations are accurate
and complete;

b. Those statements are based upon representations
you made to us; and

c. We have issued this policy in reliance upon your
representations.

. Separation Of Insureds

Except with respect to the Limits of Insurance, and
any rights or duties specifically assigned in this Cover-
age Part to the first Named Insured, this insurance ap-
plies:

a. As if each Named Insured were the only Named In-
sured; and

b. Separately to each insured against whom claim is
made or "suit" is brought.

. Transfer Of Rights Of Recovery Against Others To

Us

If the insured has rights to recover all or part of any
payment we have made under this Coverage Part,
those rights are transferred to us. The insured must do
nothing after loss to impair them. At our request, the
insured will bring "suit" or transfer those rights to us
and help us enforce them.

. When We Do Not Renew

If we decide not to renew this Coverage Part, we will
mail or deliver to the first Named Insured shown in the
Declarations written notice of the nonrenewal not less
than 30 days before the expiration date.

If notice is mailed, proof of mailing will be sufficient
proof of notice.

SECTION V — DEFINITIONS
1. "Advertisement" means a notice that is broadcast or

published to the general public or specific market seg-
ments about your goods, products or services for the
purpose of attracting customers or supporters. For the
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purposes of this definition:

a. Notices that are published include material placed
on the Internet or on similar electronic means of
communication; and

b. Regarding web-sites, only that part of a web-site
that is about your goods, products or services for
the purposes of attracting customers or supporters
is considered an advertisement.

. "Auto" means:

a. A land motor vehicle, trailer or semitrailer designed
for travel on public roads, including any attached
machinery or equipment; or

b. Any other land vehicle that is subject to a compul-
sory or financial responsibility law or other motor
vehicle insurance law in the state where it is li-
censed or principally garaged.

However, "auto" does not include "mobile equipment".

. "Bodily injury" means bodily injury, sickness or disease
sustained by a person, including death resulting from
any of these at any time.

. "Coverage territory" means:

a. The United States of America (including its territo-
ries and possessions), Puerto Rico and Canada,;

b. International waters or airspace, but only if the in-
jury or damage occurs in the course of travel or
transportation between any places included in
Paragraph a. above; or

c. All other parts of the world if the injury or damage
arises out of:

(1) Goods or products made or sold by you in the
territory described in Paragraph a. above;

(2) The activities of a person whose home is in the
territory described in Paragraph a. above, but is
away for a short time on your business; or

(3) "Personal and advertising injury" offenses that
take place through the Internet or similar elec-
tronic means of communication

provided the insured's responsibility to pay damages is
determined in a "suit" on the merits, in the territory de-
scribed in Paragraph a. above or in a settlement we
agree to.

. "Employee" includes a "leased worker". "Employee"
does not include a "temporary worker".

. "Executive officer" means a person holding any of the
officer positions created by your charter, constitution,
by-laws or any other similar governing document.

. "Hostile fire" means one which becomes uncontrollable
or breaks out from where it was intended to be.

. "Impaired property" means tangible property, other
than "your product” or "your work", that cannot be used
or is less useful because:

a. It incorporates "your product” or "your work" that is
known or thought to be defective, deficient, inad-
equate or dangerous; or

© ISO Properties, Inc., 2006

b. You have failed to fulfill the terms of a contract or
agreement;

if such property can be restored to use by the repair, re-

placement, adjustment or removal of "your product” or
"your work" or your fulfilling the terms of the contract
or agreement.

. "Insured contract" means:

a. A contract for a lease of premises. However, that
portion of the contract for a lease of premises that
indemnifies any person or organization for damage
by fire to premises while rented to you or tempora-
rily occupied by you with permission of the owner
is not an "insured contract”;

b. A sidetrack agreement;

c. Any easement or license agreement, except in
connection with construction or demolition opera-
tions on or within 50 feet of a railroad;

d. An obligation, as required by ordinance, to indem-
nify a municipality, except in connection with work
for a municipality;

e. An elevator maintenance agreement;

f. That part of any other contract or agreement per-
taining to your business (including an indemnifica-
tion of a municipality in connection with work per-
formed for a municipality) under which you assume
the tort liability of another party to pay for "bodily
injury" or "property damage" to a third person or or-
ganization. Tort liability means a liability that would
be imposed by law in the absence of any contract
or agreement.

Paragraph f. does not include that part of any con-
tract or agreement:

(1) That indemnifies a railroad for "bodily injury" or
"property damage" arising out of construction or
demolition operations, within 50 feet of any rail-
road property and affecting any railroad bridge
or trestle, tracks, road-beds, tunnel, underpass
or crossing;

(2) That indemnifies an architect, engineer or sur-
veyor for injury or damage arising out of:

(a) Preparing, approving, or failing to prepare or
approve, maps, shop drawings, opinions, re-
ports, surveys, field orders, change orders
or drawings and specifications; or

(b) Giving directions or instructions, or failing to
give them, if that is the primary cause of the
injury or damage; or

(3) Under which the insured, if an architect, engi-
neer or surveyor, assumes liability for an injury
or damage arising out of the insured's rendering
or failure to render professional services, in-
cluding those listed in (2) above and supervi-
sory, inspection, architectural or engineering
activities.

10."Leased worker" means a person leased to you by a

labor leasing firm under an agreement between you
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and the labor leasing firm, to perform duties related to
the conduct of your business. "Leased worker" does
not include a "temporary worker".

11."Loading or unloading" means the handling of property:
a. After it is moved from the place where it is ac-

cepted for movement into or onto an aircraft, water-
craft or "auto”;

While it is in or on an aircraft, watercraft or "auto";
or

. While it is being moved from an aircraft, watercraft

or "auto" to the place where it is finally delivered;

but "loading or unloading" does not include the move-
ment of property by means of a mechanical device,
other than a hand truck, that is not attached to the air-
craft, watercraft or "auto".

12."Mobile equipment” means any of the following types
of land vehicles, including any attached machinery or
equipment:

a. Bulldozers, farm machinery, forklifts and other ve-

b.

CG 00011207

hicles designed for use principally off public roads;

Vehicles maintained for use solely on or next to
premises you own or rent;

. Vehicles that travel on crawler treads;

. Vehicles, whether self-propelled or not, maintained
primarily to provide mobility to permanently
mounted:

(1) Power cranes, shovels, loaders, diggers or
drills; or

(2) Road construction or resurfacing equipment
such as graders, scrapers or rollers;

. Vehicles not described in Paragraph a., b., c. or d.

above that are not self-propelled and are main-
tained primarily to provide mobility to permanently
attached equipment of the following types:

(1) Air compressors, pumps and generators, includ-
ing spraying, welding, building cleaning, geo-
physical exploration, lighting and well servicing
equipment; or

(2) Cherry pickers and similar devices used to raise
or lower workers;

f. Vehicles not described in Paragraph a., b.,
c. or d. above maintained primarily for purposes
other than the transportation of persons or cargo.

However, self-propelled vehicles with the following
types of permanently attached equipment are not
"mobile equipment" but will be considered "autos":

(1) Equipment designed primarily for:
(a) Snow removal;

(b) Road maintenance, but not construction or
resurfacing; or

(c) Street cleaning;

(2) Cherry pickers and similar devices mounted on
automobile or truck chassis and used to raise or
lower workers; and

(3) Air compressors, pumps and generators, in-
cluding spraying, welding, building cleaning,
geophysical exploration, lighting and well serv-
icing equipment.

However, "mobile equipment” does not include any
land vehicles that are subject to a compulsory or finan-
cial responsibility law or other motor vehicle insurance
law in the state where it is licensed or principally ga-
raged. Land vehicles subject to a compulsory or finan-
cial responsibility law or other motor vehicle insurance
law are considered "autos".

13."Occurrence" means an accident, including continuous
or repeated exposure to substantially the same gener-
al harmful conditions.

14."Personal and advertising injury" means injury, includ-
ing consequential "bodily injury", arising out of one or
more of the following offenses:

a.
b.
c.

g.

False arrest, detention or imprisonment;
Malicious prosecution;

The wrongful eviction from, wrongful entry into, or
invasion of the right of private occupancy of a
room, dwelling or premises that a person occupies,
committed by or on behalf of its owner, landlord or
lessor;

. Oral or written publication, in any manner, of mate-

rial that slanders or libels a person or organization
or disparages a person's or organization's goods,
products or services;

. Oral or written publication, in any manner, of mate-

rial that violates a person's right of privacy;

The use of another's advertising idea in your "ad-
vertisement"; or

Infringing upon another's copyright, trade dress or
slogan in your "advertisement".

15."Pollutants” mean any solid, liquid, gaseous or thermal
irritant or contaminant, including smoke, vapor, soot,
fumes, acids, alkalis, chemicals and waste. Waste in-
cludes materials to be recycled, reconditioned or re-
claimed.

16."Products-completed operations hazard":

a.

© ISO Properties, Inc., 2006

Includes all "bodily injury” and "property damage"
occurring away from premises you own or rent and
arising out of "your product” or "your work" except:

(1) Products that are still in your physical posses-
sion; or
(2) Work that has not yet been completed or aban-

doned. However, "your work" will be deemed
completed at the earliest of the following times:

(a) When all of the work called for in your con-
tract has been completed.

(b) When all of the work to be done at the job
site has been completed if your contract
calls for work at more than one job site.

(c) When that part of the work done at a job site
has been put to its intended use by any per-
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son or organization other than another con-
tractor or subcontractor working on the
same project.

Work that may need service, maintenance, cor-
rection, repair or replacement, but which is oth-
erwise complete, will be treated as completed.

b. Does not include "bodily injury" or "property dam-
age" arising out of:

(1) The transportation of property, unless the injury
or damage arises out of a condition in or on a
vehicle not owned or operated by you, and that
condition was created by the "loading or unload-
ing" of that vehicle by any insured;

(2) The existence of tools, uninstalled equipment or
abandoned or unused materials; or

(3) Products or operations for which the classifica-
tion, listed in the Declarations or in a policy
schedule, states that products-completed oper-
ations are subject to the General Aggregate
Limit.

17."Property damage" means:

a. Physical injury to tangible property, including all re-
sulting loss of use of that property. All such loss of
use shall be deemed to occur at the time of the
physical injury that caused it; or

b. Loss of use of tangible property that is not physi-
cally injured. All such loss of use shall be deemed
to occur at the time of the "occurrence" that caused
it.

For the purposes of this insurance, electronic data is

not tangible property.

As used in this definition, electronic data means infor-
mation, facts or programs stored as or on, created or
used on, or transmitted to or from computer software,
including systems and applications software, hard or
floppy disks, CD-ROMS, tapes, drives, cells, data
processing devices or any other media which are used
with electronically controlled equipment.

18."Suit" means a civil proceeding in which damages be-
cause of "bodily injury", "property damage" or "person-
al and advertising injury" to which this insurance ap-
plies are alleged. "Suit" includes:

a. An arbitration proceeding in which such damages
are claimed and to which the insured must submit
or does submit with our consent; or

b. Any other alternative dispute resolution proceeding
in which such damages are claimed and to which
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the insured submits with our consent.

19."Temporary worker" means a person who is furnished

to you to substitute for a permanent "employee" on
leave or to meet seasonal or short-term workload con-
ditions.

20."Volunteer worker" means a person who is not your

"employee", and who donates his or her work and acts
at the direction of and within the scope of duties deter-
mined by you, and is not paid a fee, salary or other
compensation by you or anyone else for their work
performed for you.

21."Your product":

a. Means:

(1) Any goods or products, other than real prop-
erty, manufactured, sold, handled, distributed or
disposed of by:

(a) You;
(b) Others trading under your name; or

(c) A person or organization whose business or
assets you have acquired; and

(2) Containers (other than vehicles), materials,
parts or equipment furnished in connection with
such goods or products.

b. Includes:

(1) Warranties or representations made at any time
with respect to the fitness, quality, durability,
performance or use of "your product"; and

(2) The providing of or failure to provide warnings
or instructions.

c. Does not include vending machines or other prop-
erty rented to or located for the use of others but
not sold.

22."Your work™:

a. Means:

(1) Work or operations performed by you or on
your behalf; and

(2) Materials, parts or equipment furnished in con-
nection with such work or operations.

b. Includes:

(1) Warranties or representations made at any time
with respect to the fitness, quality, durability,
performance or use of "your work", and

(2) The providing of or failure to provide warnings
or instructions.
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COMMERCIAL GENERAL LIABILITY
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COMMERCIAL GENERAL LIABILITY COVERAGE FORM

Various provisions in this policy restrict coverage. Read
the entire policy carefully to determine rights, duties and
what is and is not covered.

Throughout this policy the words "you™ and "your" refer to
the Named Insured shown in the Declarations, and any
other person or organization qualifying as a Named In-
sured under this policy. The words "we", "us" and "our" re-

fer to the company providing this insurance.

The word "insured” means any person or organization
qualifying as such under Section Il — Who Is An Insured.

Other words and phrases that appear in quotation marks
have special meaning. Refer to Section V —Definitions.

SECTION | - COVERAGES

COVERAGE A BODILY INJURY AND PROPERTY
DAMAGE LIABILITY

1. Insuring Agreement

a. We will pay those sums that the insured becomes
legally obligated to pay as damages because of
"bodily injury” or "property damage" to which this in-
surance applies. We will have the right and duty to
defend the insured against any "suit" seeking those
damages. However, we will have no duty to defend
the insured against any "suit" seeking damages for
"bodily injury" or "property damage" to which this in-
surance does not apply. We may, at our discretion,
investigate any "occurrence" and settle any claim
or "suit" that may result. But:

(1) The amount we will pay for damages is limited
as described in Section Ill — Limits Of Insur-
ance; and

(2) Our right and duty to defend ends when we
have used upthe applicable limit of insurance in
the payment of judgments or settlements under
Coverages A or B or medical expenses under
Coverage C.

No other obligation or liability to pay sums or perform acts
or services is covered unless explicitly provided for
under Supplementary Payments — Coverages A
and B.

b. This insurance applies to "bodily injury" and "prop-
erty damage" only if:
(1) The "bodily injury" or "property damage" is
caused by an "occurrence" that takes place in
the "coverage territory";
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(2) The "bodily injury" or "property damage" occurs
during the policy period; and

(3) Prior to the policy period, no insured listed
under Paragraph 1. of Section Il — Who Is An
Insured and no "employee" authorized by you
to give or receive notice of an "occurrence" or
claim, knew that the "bodily injury" or "property
damage" had occurred, in whole or in part. If
such a listed insured or authorized "employee™
knew, prior to the policy period, that the "bodily
injury" or "property damage" occurred, then any
continuation, change or resumption of such
"bodily injury" or "property damage" during or
after the policy period will be deemed to have
been known prior to the policy period.

c. "Bodily injury" or "property damage" which occurs
during the policy period and was not, prior to the
policy period, known to have occurred by any in-
sured listed under Paragraph 1. of Section Il —
Who Is An Insured or any "employee" authorized
by you to give or receive notice of an "occurrence”
or claim, includes any continuation, change or re-
sumption of that "bodily injury" or "property dam-
age" after the end of the policy period.

d. "Bodily injury" or "property damage" will be
deemed to have been known to have occurred at
the earliest time when any insured listed under
Paragraph 1. of Section Il — Who Is An Insured or
any "employee" authorized by you to give or re-
ceive notice of an "occurrence" or claim:

(1) Reports all, or any part, of the "bodily injury" or
"property damage" to us or any other insurer;
(2) Receives a written or verbal demand or claim

for damages because of the "bodily injury” or
"property damage"; or

(3) Becomes aware by any other means that "bod-
ily injury" or "property damage" has occurred or
has begun to occur.

e. Damages because of "bodily injury" include dam-
ages claimed by any person or organization for
care, loss of services or death resulting at any time
from the "bodily injury".

2.Exclusions
This insurance does not apply to:
a. Expected Or Intended Injury

"Bodily injury" or "property damage" expected or in-
tended from the standpoint of the insured. This ex-
clusion does not apply to "bodily injury” resulting
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from the use of reasonable force to protect persons
or property.

. Contractual Liability

"Bodily injury” or "property damage" for which the
insured is obligated to pay damages by reason of
the assumption of liability in a contract or agree-
ment. This exclusion does not apply to liability for
damages:

(1) That the insured would have in the absence of
the contract or agreement; or

(2) Assumed in a contract or agreement that is an
"insured contract"”, provided the "bodily injury” or
"property damage" occurs subsequent to the
execution of the contract or agreement. Solely
for the purposes of liability assumed in an "in-
sured contract”, reasonable attorney fees and
necessary litigation expenses incurred by or for
a party other than an insured are deemed to be
damages because of "bodily injury” or "property
damage”, provided:

(a) Liability to such party for, or for the cost of,
that party's defense has also been assumed
in the same "insured contract"; and

(b) Such attorney fees and litigation expenses are for

defense of that party against a civil or alternative
dispute resolution proceeding in which damages to
which this insurance applies are alleged.

. Liquor Liability
"Bodily injury” or "property damage" for which any
insured may be held liable by reason of:

(1) Causing or contributing to the intoxication of any
person;

(2) The furnishing of alcoholic beverages to a per-
son under the legal drinking age or under the in-
fluence of alcohol; or

(3) Any statute, ordinance or regulation relating to
the sale, gift, distribution or use of alcoholic bev-
erages.

This exclusion applies only if you are in the busi-
ness of manufacturing, distributing, selling, serving
or furnishing alcoholic beverages.

. Workers' Compensation And Similar Laws

Any obligation of the insured under a workers' com-
pensation, disability benefits or unemployment
compensation law or any similar law.

. Employer's Liability
"Bodily injury" to:

(1) An "employee" of the insured arising out of and
in the course of:

(a) Employment by the insured; or

(b) Performing duties related to the conduct of
the insured's business; or

(2) The spouse, child, parent, brother or sister of
that "employee" as a consequence of Para-
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graph (1) above.

This exclusion applies whether the insured may be
liable as an employer or in any other capacity and
to any obligation to share damages with or repay
someone else who must pay damages because of
the injury.

This exclusion does not apply to liability assumed
by the insured under an "insured contract".

f. Pollution

(1) "Bodily injury" or "property damage" arising out
of the actual, alleged or threatened discharge,
dispersal, seepage, migration, release or es-
cape of "pollutants™:

(a) At or from any premises, site or location
which is or was at any time owned or occu-
pied by, or rented or loaned to, any insured.
However, this subparagraph does not apply
to:

(i) "Bodily injury" if sustained within a build-
ing and caused by smoke, fumes, vapor
or soot produced by or originating from
equipment that is used to heat, cool or
dehumidify the building, or equipment
that is used to heat water for personal
use, by the building's occupants or their
guests;

(it) "Bodily injury" or "property damage" for
which you may be held liable, if you are
a contractor and the owner or lessee of
such premises, site or location has been
added to your policy as an additional in-
sured with respect to your ongoing oper-
ations performed for that additional in-
sured at that premises, site or location
and such premises, site or location is not
and never was owned or occupied by, or
rented or loaned to, any insured, other
than that additional insured; or

(iii) "Bodily injury" or "property damage" aris-
ing out of heat, smoke or fumes from a
"hostile fire";

(b) At or from any premises, site or location
which is or was at any time used by or for
any insured or others for the handling, stor-
age, disposal, processing or treatment of
waste;

(c) Which are or were at any time transported,
handled, stored, treated, disposed of, or
processed as waste by or for:

(i) Any insured; or
(i) Any person or organization for whom you
may be legally responsible; or

(d) At or from any premises, site or location on
which any insured or any contractors or sub-
contractors working directly or indirectly on
any insured's behalf are performing opera-
tions if the "pollutants" are brought on or to
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the premises, site or location in connection
with such operations by such insured, con-
tractor or subcontractor. However, this sub-
paragraph does not apply to:

(i) "Bodily injury" or "property damage" aris-
ing out of the escape of fuels, lubricants
or other operating fluids which are
needed to perform the normal electrical,
hydraulic or mechanical functions neces-
sary for the operation of "mobile equip-
ment" or its parts, if such fuels, lubricants
or other operating fluids escape from a
vehicle part designed to hold, store or re-
ceive them. This exception does not ap-
ply if the "bodily injury" or "property dam-
age" arises out of the intentional dis-
charge, dispersal or release of the fuels,
lubricants or other operating fluids, or if
such fuels, lubricants or other operating
fluids are brought on or to the premises,
site or location with the intent that they
be discharged, dispersed or released as
part of the operations being performed by
such insured, contractor or subcontrac-
tor;

(ii) "Bodily injury" or "property damage" sus-
tained within a building and caused by
the release of gases, fumes or vapors
from materials brought into that building
in connection with operations being per-
formed by you or on your behalf by a
contractor or subcontractor; or

(iii) "Bodily injury" or "property damage" aris-
ing out of heat, smoke or fumes from a
"hostile fire".

(e) At or from any premises, site or location on
which any insured or any contractors or sub-
contractors working directly or indirectly on
any insured's behalf are performing opera-
tions if the operations are to test for, moni-
tor, clean up, remove, contain, treat, detoxify
or neutralize, or in any way respond to, or
assess the effects of, "pollutants".

(2) Any loss, cost or expense arising out of any:

(a) Request, demand, order or statutory or reg-
ulatory requirement that any insured or
others test for, monitor, clean up, remove,
contain, treat, detoxify or neutralize, or in
any way respond to, or assess the effects
of, "pollutants”; or

(b) Claim or "suit" by or on behalf of a govern-
mental authority for damages because of
testing for, monitoring, cleaning up, remov-
ing, containing, treating, detoxifying or neu-
tralizing, or in any way responding to, or as-
sessing the effects of, "pollutants”.

However, this paragraph does not apply to liabil-
ity for damages because of "property damage”
that the insured would have in the absence of
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such request, demand, order or statutory or
regulatory requirement, or such claim or "suit"
by or on behalf of a governmental authority.

g. Aircraft, Auto Or Watercraft

"Bodily injury" or "property damage" arising out of
the ownership, maintenance, use or entrustment to
others of any aircraft, "auto" or watercraft owned or
operated by or rented or loaned to any insured.
Use includes operation and "loading or unloading".

This exclusion applies even if the claims against
any insured allege negligence or other wrongdoing
in the supervision, hiring, employment, training or
monitoring of others by that insured, if the "occur-
rence" which caused the "bodily injury” or "property
damage" involved the ownership, maintenance,
use or entrustment to others of any aircraft, "auto”
or watercraft that is owned or operated by or rent-
ed or loaned to any insured.

This exclusion does not apply to:

(1) A watercraft while ashore on premises you own
or rent;

(2) A watercraft you do not own that is:
(a) Less than 26 feet long; and

(b) Not being used to carry persons or property
for a charge;

(3) Parking an "auto" on, or on the ways next to,
premises you own or rent, provided the "auto”
is not owned by or rented or loaned to you or
the insured;

(4) Liability assumed under any "insured contract"
for the ownership, maintenance or use of air-
craft or watercraft; or

(5) "Bodily injury" or "property damage" arising out
of:

(a) The operation of machinery or equipment
that is attached to, or part of, a land vehicle
that would qualify under the definition of
"mobile equipment" if it were not subject to a
compulsory or financial responsibility law or
other motor vehicle insurance law in the
state where it is licensed or principally ga-
raged; or

(b) the operation of any of the machinery or
equipment listed in Paragraph f.(2) or f.(3)
of the definition of "mobile equipment".

h. Mobile Equipment

"Bodily injury" or "property damage" arising out of:

(1) The transportation of "mobile equipment" by an
"auto” owned or operated by or rented or
loaned to any insured; or

(2) The use of "mobile equipment" in, or while in
practice for, or while being prepared for, any
prearranged racing, speed, demolition, or stunt-
ing activity.
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War

"Bodily injury" or "property damage",
caused, arising, directly or indirectly, out of:

(1) War, including undeclared or civil war;

(2) Warlike action by a military force, including ac-
tion in hindering or defending against an actual
or expected attack, by any government, sover-
eign or other authority using military personnel
or other agents; or

(3) Insurrection, rebellion, revolution, usurped
power, or action taken by governmental author-
ity in hindering or defending against any of
these.

Damage To Property
"Property damage" to:

(1) Property you own, rent, or occupy, including any
costs or expenses incurred by you, or any other
person, organization or entity, for repair, re-
placement, enhancement, restoration or mainte-
nance of such property for any reason, including
prevention of injury to a person or damage to
another's property;

(2) Premises you sell, give away or abandon, if the
"property damage" arises out of any part of
those premises;

(3) Property loaned to you;

(4) Personal property in the care, custody or control
of the insured;

(5) That particular part of real property on which
you or any contractors or subcontractors work-
ing directly or indirectly on your behalf are per-
forming operations, if the "property damage"
arises out of those operations; or

(6) That particular part of any property that must be
restored, repaired or replaced because "your
work" was incorrectly performed on it.

Paragraphs (1), (3) and (4) of this exclusion do not
apply to "property damage" (other than damage by
fire) to premises, including the contents of such
premises, rented to you for a period of 7 or fewer
consecutive days. A separate limit of insurance ap-
plies to Damage To Premises Rented To You as
described in Section Ill — Limits Of Insurance.

Paragraph (2) of this exclusion does not apply if the
premises are "your work" and were never occupied,
rented or held for rental by you.

Paragraphs (3), (4), (5) and (6) of this exclusion do
not apply to liability assumed under a sidetrack
agreement.

Paragraph (6) of this exclusion does not apply to
"property damage" included in the "products-com-
pleted operations hazard".

Damage To Your Product

"Property damage" to "your product" arising out of it
or any part of it.

however
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Damage To Your Work

"Property damage” to "your work" arising out of it
or any part of it and included in the "products-com-
pleted operations hazard".

This exclusion does not apply if the damaged work
or the work out of which the damage arises was
performed on your behalf by a subcontractor.

. Damage To Impaired Property Or Property Not

Physically Injured

"Property damage” to "impaired property" or prop-
erty that has not been physically injured, arising
out of:

(1) A defect, deficiency, inadequacy or dangerous
condition in "your product” or "your work"; or

(2) A delay or failure by you or anyone acting
on your behalf to perform a contract or agreement
in accordance with its terms.

This exclusion does not apply to the loss of use of
other property arising out of sudden and accidental
physical injury to "your product" or "your work"
after it has been put to its intended use.

. Recall Of Products, Work Or Impaired Property

Damages claimed for any loss, cost or expense in-
curred by you or others for the loss of use, with-
drawal, recall, inspection, repair, replacement, ad-
justment, removal or disposal of:

(1) "Your product”;
(2) "Your work"; or
(3) "Impaired property";

if such product, work, or property is withdrawn or
recalled from the market or from use by any per-
son or organization because of a known or sus-
pected defect, deficiency, inadequacy or danger-
ous condition in it.

. Personal And Advertising Injury

"Bodily injury" arising out of "personal and advertis-
ing injury".

. Electronic Data

Damages arising out of the loss of, loss of use of,
damage to, corruption of, inability to access, or in-
ability to manipulate electronic data.

As used in this exclusion, electronic data means in-
formation, facts or programs stored as or on, cre-
ated or used on, or transmitted to or from computer
software, including systems and applications soft-
ware, hard or floppy disks, CD-ROMS, tapes,
drives, cells, data processing devices or any other
media which are used with electronically controlled
equipment.

. Distribution Of Material In Violation Of Statutes

"Bodily injury" or "property damage" arising directly
or indirectly out of any action or omission that vio-
lates or is alleged to violate:

(1) The Telephone Consumer Protection Act
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(TCPA), including any amendment of or addition
to such law; or

(2) The CAN-SPAM Act of 2003, including any
amendment of or addition to such law; or

(3) Any statute, ordinance or regulation, other than
the TCPA or CAN-SPAM Act of 2003, that pro-
hibits or limits the sending, transmitting, com-
municating or distribution of material or informa-
tion.

Exclusions c. through n. do not apply to damage by
fire to premises while rented to you or temporarily oc-
cupied by you with permission of the owner. A sepa-
rate limit of insurance applies to this coverage as de-
scribed in Section Il — Limits Of Insurance.

the direction of the insured with knowledge of its
falsity.

c. Material Published Prior To Policy Period
"Personal and advertising injury" arising out of oral
or written publication of material whose first publi-

cation took place before the beginning of the policy
period.

d. Criminal Acts

"Personal and advertising injury" arising out of a
criminal act committed by or at the direction of the
insured.

e. Contractual Liability

"Personal and advertising injury" for which the in-
sured has assumed liability in a contract or agree-
ment. This exclusion does not apply to liability for

damages that the insured would have in the ab-
sence of the contract or agreement.

f. Breach Of Contract

COVERAGE B PERSONAL AND ADVERTISING
INJURY LIABILITY

CG 00011207

1. Insuring Agreement

a. We will pay those sums that the insured becomes
legally obligated to pay as damages because of
"personal and advertising injury" to which this insur-
ance applies. We will have the right and duty to de-
fend the insured against any "suit" seeking those
damages. However, we will have no duty to defend
the insured against any "suit" seeking damages for
"personal and advertising injury" to which this insur-
ance does not apply. We may, at our discretion, in-
vestigate any offense and settle any claim or "suit"
that may result. But:

(1) The amount we will pay for damages is limited
as described in Section Il — Limits Of Insur-
ance; and

(2) Our right and duty to defend end when we have
used up the applicable limit of insurance in the
payment of judgments or settlements under
Coverages A or B or medical expenses under
Coverage C.

No other obligation or liability to pay sums or per-
form acts or services is covered unless explicitly
provided for under Supplementary Payments —
Coverages A and B.

b. This insurance applies to "personal and advertising
injury” caused by an offense arising out of your
business but only if the offense was committed in
the "coverage territory" during the policy period.

2. Exclusions

This insurance does not apply to:
a. Knowing Violation Of Rights Of Another

"Personal and advertising injury" caused by or at
the direction of the insured with the knowledge that
the act would violate the rights of another and
would inflict "personal and advertising injury".

b. Material Published With Knowledge Of Falsity

"Personal and advertising injury" arising out of oral
or written publication of material, if done by or at
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"Personal and advertising injury" arising out of a
breach of contract, except an implied contract to
use another's advertising idea in your "advertise-
ment".

g. Quality Or Performance Of Goods — Failure To
Conform To Statements

"Personal and advertising injury" arising out of the
failure of goods, products or services to conform
with any statement of quality or performance made
in your "advertisement".

h. Wrong Description Of Prices

"Personal and advertising injury" arising out of the
wrong description of the price of goods, products
or services stated in your "advertisement".

i. Infringement Of Copyright, Patent, Trademark
Or Trade Secret

"Personal and advertising injury" arising out of the
infringement of copyright, patent, trademark, trade
secret or other intellectual property rights. Under
this exclusion, such other intellectual property
rights do not include the use of another's advertis-
ing idea in your "advertisement".

However, this exclusion does not apply to infringe-
ment, in your "advertisement", of copyright, trade
dress or slogan.

j- Insureds In Media And Internet Type
Businesses

"Personal and advertising injury" committed by an
insured whose business is:

(1) Advertising, broadcasting, publishing or tele-
casting;

(2) Designing or determining content of web-sites
for others; or

(3) An Internet search, access, content or service
provider.
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However, this exclusion does not apply to Para-
graphs 14.a., b. and c. of "personal and advertising
injury" under the Definitions Section.

For the purposes of this exclusion, the placing of
frames, borders or links, or advertising, for you or
others anywhere on the Internet, is not by itself,
considered the business of advertising, broadcast-
ing, publishing or telecasting.

. Electronic Chatrooms Or Bulletin Boards

(1) The Telephone Consumer Protection Act
(TCPA), including any amendment of or addi-
tion to such law; or

(2) The CAN-SPAM Act of 2003, including any
amendment of or addition to such law; or

(3) Any statute, ordinance or regulation, other than
the TCPA or CAN-SPAM Act of 2003, that pro-
hibits or limits the sending, transmitting, com-
municating or distribution of material or informa-

"Personal and advertising injury" arising out of an tion.

electronic chatroom or bulletin board the insured

hosts, owns, or over which the insured exercises

control. COVERAGE C MEDICAL PAYMENTS
I. Unauthorized Use Of Another's Name Or 1. Insuring Agreement

Product a. We will pay medical expenses as described below

"Personal and advertising injury" arising out of the
unauthorized use of another's name or product in
your e-mail address, domain hame or metatag, or
any other similar tactics to mislead another's poten-
tial customers.

. Pollution

"Personal and advertising injury" arising out of the
actual, alleged or threatened discharge, dispersal,
seepage, migration, release or escape of "pollu-
tants" at any time.

. Pollution-Related
Any loss, cost or expense arising out of any:

(1) Request, demand, order or statutory or regula-
tory requirement that any insured or others test
for, monitor, clean up, remove, contain, treat,
detoxify or neutralize, or in any way respond to,
or assess the effects of, "pollutants™; or

(2) Claim or suit by or on behalf of a governmental
authority for damages because of testing for,
monitoring, cleaning up, removing, containing,
treating, detoxifying or neutralizing, or in any
way responding to, or assessing the effects of,
"pollutants".

for "bodily injury" caused by an accident:

(1) On premises you own or rent;

(2) On ways next to premises you own or rent; or
(3) Because of your operations;

provided that:

(a) The accident takes place in the "coverage
territory" and during the policy period;

(b) The expenses are incurred and reported to
us within one year of the date of the acci-
dent; and

(c) The injured person submits to examination,
at our expense, by physicians of our choice
as often as we reasonably require.

b. We will make these payments regardless of fault.

These payments will not exceed the applicable limit
of insurance. We will pay reasonable expenses for:

(1) First aid administered at the time of an acci-
dent;

(2) Necessary medical, surgical, x-ray and dental
services, including prosthetic devices; and

(3) Necessary ambulance, hospital, professional

nursing and funeral services.
2. Exclusions

0. War

"Personal and advertising injury”, however caused,

arising, directly or indirectly, out of: We will not pay expenses for "bodily injury":

a. Any Insured

CG 00011207

(1) War, including undeclared or civil war;

(2) Warlike action by a military force, including ac-
tion in hindering or defending against an actual
or expected attack, by any government, sover-
eign or other authority using military personnel
or other agents; or

(3) Insurrection, rebellion, revolution, usurped
power, or action taken by governmental author-
ity in hindering or defending against any of
these.

p. Distribution Of Material In Violation Of Statutes

"Personal and advertising injury" arising directly or
indirectly out of any action or omission that violates
or is alleged to violate:

© I1SO Properties, Inc., 2006

To any insured, except "volunteer workers".

. Hired Person

To a person hired to do work for or on behalf of
any insured or a tenant of any insured.

. Injury On Normally Occupied Premises

To a person injured on that part of premises you
own or rent that the person normally occupies.

. Workers Compensation And Similar Laws

To a person, whether or not an "employee" of any
insured, if benefits for the "bodily injury” are pay-
able or must be provided under a workers' com-
pensation or disability benefits law or a similar law.
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e. Athletics Activities

To a person injured while practicing, instructing or
participating in any physical exercises or games,
sports, or athletic contests.

f. Products-Completed Operations Hazard

Included within the "products-completed operations
hazard".

g. Coverage A Exclusions
Excluded under Coverage A.

SUPPLEMENTARY PAYMENTS — COVERAGES A AND

1. We will pay, with respect to any claim we investigate or

settle, or any "suit" against an insured we defend:
a. All expenses we incur.

b. Up to $250 for cost of bail bonds required because
of accidents or traffic law violations arising out of
the use of any vehicle to which the Bodily Injury Li-
ability Coverage applies. We do not have to furnish
these bonds.

c. The cost of bonds to release attachments, but only
for bond amounts within the applicable limit of in-
surance. We do not have to furnish these bonds.

d. All reasonable expenses incurred by the insured at
our request to assist us in the investigation or de-
fense of the claim or "suit", including actual loss of
earnings up to $250 a day because of time off from
work.

e. All court costs taxed against the insured in the
"suit". However, these payments do not include at-
torneys' fees or attorneys' expenses taxed against
the insured.

f. Prejudgment interest awarded against the insured
on that part of the judgment we pay. If we make an
offer to pay the applicable limit of insurance, we will
not pay any prejudgment interest based on that pe-
riod of time after the offer.

g. All interest on the full amount of any judgment that
accrues after entry of the judgment and before we
have paid, offered to pay, or deposited in court the
part of the judgment that is within the applicable
limit of insurance.

These payments will not reduce the limits of insurance.

. If we defend an insured against a "suit" and an indem-
nitee of the insured is also named as a party to the
"suit”, we will defend that indemnitee if all of the follow-
ing conditions are met:

a. The "suit" against the indemnitee seeks damages
for which the insured has assumed the liability of
the indemnitee in a contract or agreement that is an
"insured contract";

b. This insurance applies to such liability assumed by
the insured;

c. The obligation to defend, or the cost of the defense
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of, that indemnitee, has also been assumed by the
insured in the same "insured contract”;

d. The allegations in the "suit" and the information we
know about the "occurrence" are such that no con-
flict appears to exist between the interests of the
insured and the interests of the indemnitee;

e. The indemnitee and the insured ask us to conduct
and control the defense of that indemnitee against
such "suit" and agree that we can assign the same
counsel to defend the insured and the indemnitee;
and

f. The indemnitee:
(1) Agrees in writing to:

(a) Cooperate with us in the investigation, set-
tlement or defense of the "suit";

(b) Immediately send us copies of any de-
mands, notices, summonses or legal papers
received in connection with the "suit";

(c) Notify any other insurer whose coverage is
available to the indemnitee; and

(d) Cooperate with us with respect to coordinat-
ing other applicable insurance available to
the indemnitee; and

(2) Provides us with written authorization to:

(a) Obtainrecords and other information related
to the "suit"; and

(b) Conduct and control the defense of the in-
demnitee in such "suit".

So long as the above conditions are met, attorneys'
fees incurred by us in the defense of that indemnitee,
necessary litigation expenses incurred by us and nec-
essary litigation expenses incurred by the indemnitee
at our request will be paid as Supplementary Pay-
ments. Notwithstanding the provisions of Paragraph
2.b.(2) of Section | — Coverage A — Bodily Injury And
Property Damage Liability, such payments will not be
deemed to be damages for "bodily injury" and "prop-
erty damage" and will not reduce the limits of insur-
ance.

Our obligation to defend an insured's indemnitee and
to pay for attorneys' fees and necessary litigation ex-
penses as Supplementary Payments ends when we
have used up the applicable limit of insurance in the
payment of judgments or settlements or the conditions
set forth above, or the terms of the agreement de-
scribed in Paragraph f. above, are no longer met.

SECTION Il = WHO IS AN INSURED
1. If you are designated in the Declarations as:

a. An individual, you and your spouse are insureds,
but only with respect to the conduct of a business
of which you are the sole owner.

b. A partnership or joint venture, you are an insured.
Your members, your partners, and their spouses
are also insureds, but only with respect to the con-
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duct of your business.

c. A limited liability company, you are an insured.
Your members are also insureds, but only with re-
spect to the conduct of your business. Your man-
agers are insureds, but only with respect to their
duties as your managers.

d. An organization other than a partnership, joint ven-
ture or limited liability company, you are an insured.
Your "executive officers" and directors are insur-
eds, but only with respect to their duties as your of-
ficers or directors. Your stockholders are also insur-
eds, but only with respect to their liability as stock-
holders.

e. A trust, you are an insured. Your trustees are also in-

sureds, but only with respect to their duties as trust-
ees.

2. Each of the following is also an insured:

a. Your "volunteer workers" only while performing du-
ties related to the conduct of your business, or your
"employees", other than either your "executive offi-
cers" (if you are an organization other than a part-
nership, joint venture or limited liability company) or
your managers (if you are a limited liability com-
pany), but only for acts within the scope of their
employment by you or while performing duties re-
lated to the conduct of your business. However,
none of these "employees" or "volunteer workers"
are insureds for:

(1) "Bodily injury" or "personal and advertising in-
jury™:

(a) To you, to your partners or members (if you
are a partnership or joint venture), to your
members (if you are a limited liability com-
pany), to a co-"employee" while in the
course of his or her employment or perform-
ing duties related to the conduct of your
business, or to your other "volunteer work-
ers" while performing duties related to the
conduct of your business;

(b) To the spouse, child, parent, brother or sis-
ter of that co-"employee" or "volunteer work-
er" as a consequence of Paragraph (1)(a)
above;

(c) For which there is any obligation to share
damages with or repay someone else who
must pay damages because of the injury de-
scribed in Paragraphs (1)(a) or (b) above; or

(d) Arising out of his or her providing or failing to
provide professional health care services.

(2) "Property damage" to property:
(a) Owned, occupied or used by,

(b) Rented to, in the care, custody or control of,
or over which physical control is being exer-
cised for any purpose by

you, any of your "employees", "volunteer work-
ers", any partner or member (if you are a part-
nership or joint venture), or any member (if you

are a limited liability company).

b. Any person (other than your "employee" or "volun-
teer worker"), or any organization while acting as
your real estate manager.

c. Any person or organization having proper tempo-
rary custody of your property if you die, but only:

(1) With respect to liability arising out of the main-
tenance or use of that property; and

(2) Until your legal representative has been ap-
pointed.

d. Your legal representative if you die, but only with
respect to duties as such. That representative will
have all your rights and duties under this Coverage
Part.

. Any organization you newly acquire or form, other

than a partnership, joint venture or limited liability com-
pany, and over which you maintain ownership or ma-
jority interest, will qualify as a Named Insured if there
is no other similar insurance available to that organiza-
tion. However:

a. Coverage under this provision is afforded only until
the 90th day after you acquire or form the organi-
zation or the end of the policy period, whichever is
earlier;

b. Coverage A does not apply to "bodily injury" or
"property damage" that occurred before you ac-
quired or formed the organization; and

c. Coverage B does not apply to "personal and ad-
vertising injury"” arising out of an offense committed
before you acquired or formed the organization.

No person or organization is an insured with respect to
the conduct of any current or past partnership, joint ven-
ture or limited liability company that is not shown as a
Named Insured in the Declarations.

SECTION Il - LIMITS OF INSURANCE

1.
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The Limits of Insurance shown in the Declarations and
the rules below fix the most we will pay regardless of
the number of:

a. Insureds;
b. Claims made or "suits" brought; or

c. Persons or organizations making claims or bringing
"suits".

. The General Aggregate Limit is the most we will pay

for the sum of:

a. Medical expenses under Coverage C;

b. Damages under Coverage A, except damages be-
cause of "bodily injury" or "property damage" in-
cluded in the "products-completed operations haz-
ard"; and

. Damages under Coverage B.
. The Products-Completed Operations Aggregate Limit

is the most we will pay under Coverage A for dam-
ages because of "bodily injury" and "property damage"
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included in the "products-completed operations haz-
ard".

4. Subject to Paragraph 2. above, the Personal and Ad-
vertising Injury Limit is the most we will pay under Cov-
erage B for the sum of all damages because of all
"personal and advertising injury" sustained by any one
person or organization.

5. Subject to Paragraph 2. or 3. above, whichever ap-
plies, the Each Occurrence Limit is the most we will
pay for the sum of:

a. Damages under Coverage A; and
b. Medical expenses under Coverage C

because of all "bodily injury" and "property damage"
arising out of any one "occurrence".

6. Subject to Paragraph 5. above, the Damage To Prem-
ises Rented To You Limit is the most we will pay under
Coverage A for damages because of "property dam-
age" to any one premises, while rented to you, or in
the case of damage by fire, while rented to you or tem-
porarily occupied by you with permission of the owner.

7. Subject to Paragraph 5. above, the Medical Expense
Limit is the most we will pay under Coverage C for all
medical expenses because of "bodily injury" sustained
by any one person.

The Limits of Insurance of this Coverage Part apply sepa-
rately to each consecutive annual period and to any re-
maining period of less than 12 months, starting with the
beginning of the policy period shown in the Declarations,
unless the policy period is extended after issuance for an
additional period of less than 12 months. In that case, the
additional period will be deemed part of the last preceding
period for purposes of determining the Limits of Insur-
ance.

SECTION IV — COMMERCIAL GENERAL LIABILITY
CONDITIONS

1. Bankruptcy

Bankruptcy or insolvency of the insured or of the in-
sured's estate will not relieve us of our obligations
under this Coverage Part.

2. Duties In The Event Of Occurrence, Offense, Claim
Or Suit

a. You must see to it that we are notified as soon as
practicable of an "occurrence" or an offense which
may result in a claim. To the extent possible, notice
should include:

(1) How, when and where the "occurrence" or of-
fense took place;

(2) The names and addresses of any injured per-
sons and witnesses; and

(38) The nature and location of any injury or damage
arising out of the "occurrence" or offense.

b. If a claim is made or "suit" is brought against any
insured, you must:
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(1) Immediately record the specifics of the claim or
"suit" and the date received; and

(2) Notify us as soon as practicable.

You must see to it that we receive written notice of
the claim or "suit" as soon as practicable.

c. You and any other involved insured must:

(1) Immediately send us copies of any demands,
notices, summonses or legal papers received in
connection with the claim or "suit";

(2) Authorize us to obtain records and other infor-
mation;

(3) Cooperate with us in the investigation or settle-
ment of the claim or defense against the "suit";
and

(4) Assist us, upon our request, in the enforcement
of any right against any person or organization
which may be liable to the insured because of
injury or damage to which this insurance may
also apply.

d. No insured will, except at that insured's own cost,
voluntarily make a payment, assume any obliga-
tion, or incur any expense, other than for first aid,
without our consent.

3. Legal Action Against Us

No person or organization has a right under this Cov-
erage Part:

a. To join us as a party or otherwise bring us into a
"suit" asking for damages from an insured; or

b. To sue us on this Coverage Part unless all of its
terms have been fully complied with.

A person or organization may sue us to recover on an
agreed settlement or on a final judgment against an in-
sured; but we will not be liable for damages that are
not payable under the terms of this Coverage Part or
that are in excess of the applicable limit of insurance.
An agreed settlement means a settlement and release
of liability signed by us, the insured and the claimant
or the claimant's legal representative.

4. Other Insurance

If other valid and collectible insurance is available to
the insured for a loss we cover under Coverages A or
B of this Coverage Part, our obligations are limited as
follows:

a. Primary Insurance

This insurance is primary except when Paragraph
b. below applies. If this insurance is primary, our
obligations are not affected unless any of the other
insurance is also primary. Then, we will share with
all that other insurance by the method described in
Paragraph c. below.

b. Excess Insurance
(1) This insurance is excess over:

(a) Any of the other insurance, whether pri-
mary, excess, contingent or on any other
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basis:

(i) That is Fire, Extended Coverage,
Builder's Risk, Installation Risk or similar
coverage for "your work";

(ii) That is Fire insurance for premises rent-
ed to you or temporarily occupied by you
with permission of the owner;

(iii) That is insurance purchased by you to
cover your liability as a tenant for "prop-
erty damage" to premises rented to you
or temporarily occupied by you with per-
mission of the owner; or

(iv) If the loss arises out of the maintenance
or use of aircraft, "autos" or watercraft to
the extent not subject to Exclusion g. of
Section | — Coverage A — Bodily Injury
And Property Damage Liability.

(b) Any other primary insurance available to you
covering liability for damages arising out of
the premises or operations, or the products
and completed operations, for which you
have been added as an additional insured by
attachment of an endorsement.

(2) When this insurance is excess, we will have no
duty under Coverages A or B to defend the in-
sured against any "suit" if any other insurer has
a duty to defend the insured against that "suit".
If no other insurer defends, we will undertake to
do so, but we will be entitled to the insured's
rights against all those other insurers.

(3) When this insurance is excess over other insur-
ance, we will pay only our share of the amount
of the loss, if any, that exceeds the sum of:

(&) The total amount that all such other insur-
ance would pay for the loss in the absence
of this insurance; and

(b) The total of all deductible and self-insured
amounts under all that other insurance.

(4) We will share the remaining loss, if any, with
any other insurance that is not described in this
Excess Insurance provision and was not bought
specifically to apply in excess of the Limits of In-
surance shown in the Declarations of this Cov-
erage Part.

c. Method Of Sharing

If all of the other insurance permits contribution by
equal shares, we will follow this method also. Under
this approach each insurer contributes equal
amounts until it has paid its applicable limit of insur-
ance or none of the loss remains, whichever comes
first.

If any of the other insurance does not permit contri-
bution by equal shares, we will contribute by limits.
Under this method, each insurer's share is based
on the ratio of its applicable limit of insurance to the
total applicable limits of insurance of all insurers.
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5. Premium Audit

a. We will compute all premiums for this Coverage
Part in accordance with our rules and rates.

b. Premium shown in this Coverage Part as advance
premium is a deposit premium only. At the close of
each audit period we will compute the earned pre-
mium for that period and send notice to the first
Named Insured. The due date for audit and retro-
spective premiums is the date shown as the due
date on the bill. If the sum of the advance and
audit premiums paid for the policy period is greater
than the earned premium, we will return the excess
to the first Named Insured.

c. The first Named Insured must keep records of the
information we need for premium computation, and
send us copies at such times as we may request.

6. Representations

By accepting this policy, you agree:

a. The statements in the Declarations are accurate
and complete;

b. Those statements are based upon representations
you made to us; and

c. We have issued this policy in reliance upon your
representations.

. Separation Of Insureds

Except with respect to the Limits of Insurance, and
any rights or duties specifically assigned in this Cover-
age Part to the first Named Insured, this insurance ap-
plies:

a. As if each Named Insured were the only Named In-
sured; and

b. Separately to each insured against whom claim is
made or "suit" is brought.

. Transfer Of Rights Of Recovery Against Others To

Us

If the insured has rights to recover all or part of any
payment we have made under this Coverage Part,
those rights are transferred to us. The insured must do
nothing after loss to impair them. At our request, the
insured will bring "suit" or transfer those rights to us
and help us enforce them.

. When We Do Not Renew

If we decide not to renew this Coverage Part, we will
mail or deliver to the first Named Insured shown in the
Declarations written notice of the nonrenewal not less
than 30 days before the expiration date.

If notice is mailed, proof of mailing will be sufficient
proof of notice.

SECTION V — DEFINITIONS
1. "Advertisement" means a notice that is broadcast or

published to the general public or specific market seg-
ments about your goods, products or services for the
purpose of attracting customers or supporters. For the
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purposes of this definition:

a. Notices that are published include material placed
on the Internet or on similar electronic means of
communication; and

b. Regarding web-sites, only that part of a web-site
that is about your goods, products or services for
the purposes of attracting customers or supporters
is considered an advertisement.

. "Auto" means:

a. A land motor vehicle, trailer or semitrailer designed
for travel on public roads, including any attached
machinery or equipment; or

b. Any other land vehicle that is subject to a compul-
sory or financial responsibility law or other motor
vehicle insurance law in the state where it is li-
censed or principally garaged.

However, "auto" does not include "mobile equipment".

. "Bodily injury" means bodily injury, sickness or disease
sustained by a person, including death resulting from
any of these at any time.

. "Coverage territory" means:

a. The United States of America (including its territo-
ries and possessions), Puerto Rico and Canada,;

b. International waters or airspace, but only if the in-
jury or damage occurs in the course of travel or
transportation between any places included in
Paragraph a. above; or

c. All other parts of the world if the injury or damage
arises out of:

(1) Goods or products made or sold by you in the
territory described in Paragraph a. above;

(2) The activities of a person whose home is in the
territory described in Paragraph a. above, but is
away for a short time on your business; or

(3) "Personal and advertising injury" offenses that
take place through the Internet or similar elec-
tronic means of communication

provided the insured's responsibility to pay damages is
determined in a "suit" on the merits, in the territory de-
scribed in Paragraph a. above or in a settlement we
agree to.

. "Employee" includes a "leased worker". "Employee"
does not include a "temporary worker".

. "Executive officer" means a person holding any of the
officer positions created by your charter, constitution,
by-laws or any other similar governing document.

. "Hostile fire" means one which becomes uncontrollable
or breaks out from where it was intended to be.

. "Impaired property" means tangible property, other
than "your product” or "your work", that cannot be used
or is less useful because:

a. It incorporates "your product” or "your work" that is
known or thought to be defective, deficient, inad-
equate or dangerous; or

© ISO Properties, Inc., 2006

b. You have failed to fulfill the terms of a contract or
agreement;

if such property can be restored to use by the repair, re-

placement, adjustment or removal of "your product” or
"your work" or your fulfilling the terms of the contract
or agreement.

. "Insured contract" means:

a. A contract for a lease of premises. However, that
portion of the contract for a lease of premises that
indemnifies any person or organization for damage
by fire to premises while rented to you or tempora-
rily occupied by you with permission of the owner
is not an "insured contract”;

b. A sidetrack agreement;

c. Any easement or license agreement, except in
connection with construction or demolition opera-
tions on or within 50 feet of a railroad;

d. An obligation, as required by ordinance, to indem-
nify a municipality, except in connection with work
for a municipality;

e. An elevator maintenance agreement;

f. That part of any other contract or agreement per-
taining to your business (including an indemnifica-
tion of a municipality in connection with work per-
formed for a municipality) under which you assume
the tort liability of another party to pay for "bodily
injury" or "property damage" to a third person or or-
ganization. Tort liability means a liability that would
be imposed by law in the absence of any contract
or agreement.

Paragraph f. does not include that part of any con-
tract or agreement:

(1) That indemnifies a railroad for "bodily injury" or
"property damage" arising out of construction or
demolition operations, within 50 feet of any rail-
road property and affecting any railroad bridge
or trestle, tracks, road-beds, tunnel, underpass
or crossing;

(2) That indemnifies an architect, engineer or sur-
veyor for injury or damage arising out of:

(a) Preparing, approving, or failing to prepare or
approve, maps, shop drawings, opinions, re-
ports, surveys, field orders, change orders
or drawings and specifications; or

(b) Giving directions or instructions, or failing to
give them, if that is the primary cause of the
injury or damage; or

(3) Under which the insured, if an architect, engi-
neer or surveyor, assumes liability for an injury
or damage arising out of the insured's rendering
or failure to render professional services, in-
cluding those listed in (2) above and supervi-
sory, inspection, architectural or engineering
activities.

10."Leased worker" means a person leased to you by a

labor leasing firm under an agreement between you
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and the labor leasing firm, to perform duties related to
the conduct of your business. "Leased worker" does
not include a "temporary worker".

11."Loading or unloading" means the handling of property:
a. After it is moved from the place where it is ac-

cepted for movement into or onto an aircraft, water-
craft or "auto”;

While it is in or on an aircraft, watercraft or "auto";
or

. While it is being moved from an aircraft, watercraft

or "auto" to the place where it is finally delivered;

but "loading or unloading" does not include the move-
ment of property by means of a mechanical device,
other than a hand truck, that is not attached to the air-
craft, watercraft or "auto".

12."Mobile equipment” means any of the following types
of land vehicles, including any attached machinery or
equipment:

a. Bulldozers, farm machinery, forklifts and other ve-

b.

CG 00011207

hicles designed for use principally off public roads;

Vehicles maintained for use solely on or next to
premises you own or rent;

. Vehicles that travel on crawler treads;

. Vehicles, whether self-propelled or not, maintained
primarily to provide mobility to permanently
mounted:

(1) Power cranes, shovels, loaders, diggers or
drills; or

(2) Road construction or resurfacing equipment
such as graders, scrapers or rollers;

. Vehicles not described in Paragraph a., b., c. or d.

above that are not self-propelled and are main-
tained primarily to provide mobility to permanently
attached equipment of the following types:

(1) Air compressors, pumps and generators, includ-
ing spraying, welding, building cleaning, geo-
physical exploration, lighting and well servicing
equipment; or

(2) Cherry pickers and similar devices used to raise
or lower workers;

f. Vehicles not described in Paragraph a., b.,
c. or d. above maintained primarily for purposes
other than the transportation of persons or cargo.

However, self-propelled vehicles with the following
types of permanently attached equipment are not
"mobile equipment" but will be considered "autos":

(1) Equipment designed primarily for:
(a) Snow removal;

(b) Road maintenance, but not construction or
resurfacing; or

(c) Street cleaning;

(2) Cherry pickers and similar devices mounted on
automobile or truck chassis and used to raise or
lower workers; and

(3) Air compressors, pumps and generators, in-
cluding spraying, welding, building cleaning,
geophysical exploration, lighting and well serv-
icing equipment.

However, "mobile equipment” does not include any
land vehicles that are subject to a compulsory or finan-
cial responsibility law or other motor vehicle insurance
law in the state where it is licensed or principally ga-
raged. Land vehicles subject to a compulsory or finan-
cial responsibility law or other motor vehicle insurance
law are considered "autos".

13."Occurrence" means an accident, including continuous
or repeated exposure to substantially the same gener-
al harmful conditions.

14."Personal and advertising injury" means injury, includ-
ing consequential "bodily injury", arising out of one or
more of the following offenses:

a.
b.
c.

g.

False arrest, detention or imprisonment;
Malicious prosecution;

The wrongful eviction from, wrongful entry into, or
invasion of the right of private occupancy of a
room, dwelling or premises that a person occupies,
committed by or on behalf of its owner, landlord or
lessor;

. Oral or written publication, in any manner, of mate-

rial that slanders or libels a person or organization
or disparages a person's or organization's goods,
products or services;

. Oral or written publication, in any manner, of mate-

rial that violates a person's right of privacy;

The use of another's advertising idea in your "ad-
vertisement"; or

Infringing upon another's copyright, trade dress or
slogan in your "advertisement".

15."Pollutants” mean any solid, liquid, gaseous or thermal
irritant or contaminant, including smoke, vapor, soot,
fumes, acids, alkalis, chemicals and waste. Waste in-
cludes materials to be recycled, reconditioned or re-
claimed.

16."Products-completed operations hazard":

a.

© ISO Properties, Inc., 2006

Includes all "bodily injury” and "property damage"
occurring away from premises you own or rent and
arising out of "your product” or "your work" except:

(1) Products that are still in your physical posses-
sion; or
(2) Work that has not yet been completed or aban-

doned. However, "your work" will be deemed
completed at the earliest of the following times:

(a) When all of the work called for in your con-
tract has been completed.

(b) When all of the work to be done at the job
site has been completed if your contract
calls for work at more than one job site.

(c) When that part of the work done at a job site
has been put to its intended use by any per-
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son or organization other than another con-
tractor or subcontractor working on the
same project.

Work that may need service, maintenance, cor-
rection, repair or replacement, but which is oth-
erwise complete, will be treated as completed.

b. Does not include "bodily injury" or "property dam-
age" arising out of:

(1) The transportation of property, unless the injury
or damage arises out of a condition in or on a
vehicle not owned or operated by you, and that
condition was created by the "loading or unload-
ing" of that vehicle by any insured;

(2) The existence of tools, uninstalled equipment or
abandoned or unused materials; or

(3) Products or operations for which the classifica-
tion, listed in the Declarations or in a policy
schedule, states that products-completed oper-
ations are subject to the General Aggregate
Limit.

17."Property damage" means:

a. Physical injury to tangible property, including all re-
sulting loss of use of that property. All such loss of
use shall be deemed to occur at the time of the
physical injury that caused it; or

b. Loss of use of tangible property that is not physi-
cally injured. All such loss of use shall be deemed
to occur at the time of the "occurrence" that caused
it.

For the purposes of this insurance, electronic data is

not tangible property.

As used in this definition, electronic data means infor-
mation, facts or programs stored as or on, created or
used on, or transmitted to or from computer software,
including systems and applications software, hard or
floppy disks, CD-ROMS, tapes, drives, cells, data
processing devices or any other media which are used
with electronically controlled equipment.

18."Suit" means a civil proceeding in which damages be-
cause of "bodily injury", "property damage" or "person-
al and advertising injury" to which this insurance ap-
plies are alleged. "Suit" includes:

a. An arbitration proceeding in which such damages
are claimed and to which the insured must submit
or does submit with our consent; or

b. Any other alternative dispute resolution proceeding
in which such damages are claimed and to which

CG 00011207
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the insured submits with our consent.

19."Temporary worker" means a person who is furnished

to you to substitute for a permanent "employee" on
leave or to meet seasonal or short-term workload con-
ditions.

20."Volunteer worker" means a person who is not your

"employee", and who donates his or her work and acts
at the direction of and within the scope of duties deter-
mined by you, and is not paid a fee, salary or other
compensation by you or anyone else for their work
performed for you.

21."Your product":

a. Means:

(1) Any goods or products, other than real prop-
erty, manufactured, sold, handled, distributed or
disposed of by:

(a) You;
(b) Others trading under your name; or

(c) A person or organization whose business or
assets you have acquired; and

(2) Containers (other than vehicles), materials,
parts or equipment furnished in connection with
such goods or products.

b. Includes:

(1) Warranties or representations made at any time
with respect to the fitness, quality, durability,
performance or use of "your product"; and

(2) The providing of or failure to provide warnings
or instructions.

c. Does not include vending machines or other prop-
erty rented to or located for the use of others but
not sold.

22."Your work™:

a. Means:

(1) Work or operations performed by you or on
your behalf; and

(2) Materials, parts or equipment furnished in con-
nection with such work or operations.

b. Includes:

(1) Warranties or representations made at any time
with respect to the fitness, quality, durability,
performance or use of "your work", and

(2) The providing of or failure to provide warnings
or instructions.
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August 5, 2014

CERTIFIED MAIL
RETURN RECEIPT REQUESTED
7013 2630 0001 8630 2884

Roof Deck Entertainment, LLC.
The Restaurant Group et al
1350 Avenues of the Americas

Suite 710
New York, NY 10019
Re:  Claimant : David Moradi
Insured : The Restaurant Group et al
Dates of Loss : Aprit §,2012
Claim No. : CR1100032101
Policy No. : CRASXYD11
Policy Periods : 10/6/11 to 10/6/12
Reservation of Rights
Dear Sirs:

Aspen Specialty Insurance Company (“Aspen”) issued a commercial general liability
policy, No. CRA8XYD11, to named insured The Restaurant Group et al (“Restaurant”), for the
policy period October 6, 2011 to October 6, 2012. The Aspen Policy has policy limits of
$1 Million each occurrence and $2 Million the aggregate, subject to a $25,000.00 per occurrence
deductible. On August 1, 2014, we received first notice of the action brought against Roof Deck
Entertainment, LLC by Plaintiff David Moradi (District Court of the State of Nevada, Clark
County, Case No. A-14-698824-C). After investigation and review of these matters, Aspen will
agree to defend this lawsuit under a reservation of rights as explained below. The law firm of
Kravitz, Schnitzer & Johnson of Las Vegas, Nevada has been retained by Aspen to represent
Roof Deck Entertainment, LLC in this matfer.

FACTUAL BACKGROUND

On April 4, 2014, Plaintiff David Moradi filed a lawsuit in District Court of the Stite of
Nevada, Clark County, against Roof Deck Entertainment, LLC. The complaint was served on
July 31, 2014. The complaint alleges that on April 8, 2012 the Plaintiff were the victims of an
unprovoked, willful and malicious assault and battery by Roof Deck Entertainment, LLC staff.
The plaintiff further alleges the defendant was negligent in allowing their cocktail waitresses to
become inebriated and instigate a false dispute with the plaintiff that subsequenﬂy lead to the
assault and detainment against his will by the defendant.
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Roof Deck Entertainment, LLC

- August §, 2014

Pags 2

The Plaintiff has asserted the following causes of action against Roof Deck
Entertainment, LLC; Assault & Battery, Negligence, Intentional Infliction of Emotiondl Distress,
and False Imprisonment. The Plaintiffs seek to recover damages for Bodily Injury, Emotional
Distress, Punitive damages, Attorney’s fees and Cost.

ASPEN POLICY

We direct your attention to the following provisions of the Aspen commercial general
liability policies:

SECTION I- COVERAGES
COVERAGE A BODILY INJURY AND PROPERTY DAMAGE

LIABILITY
1. Insuring Agreement
a. We will pay those sums that the insured becomes

legally obligated to pay as damages because of
“bodily injury” or “property damage” to which this
insurance applies. We will have the right and duty
to defend the insured against any “suit” secking
those damages. However, we will have no duty to
defend the insured against any “suit” seeking
damages for “bodily injury” or “property damage”
to which this insurance does not apply. We may, at
our discretion, investigate any “occurrence” and
settle any claim or “suit” that may result.

b. This insurance applies to “bodily injury” and
“property damage” only if:

(1)  The “bodily injury” or “property damage” is
caused by an “occutrence” that takes place
in the “coverage territory”;

(2)  The “bodily injury” or “property damage”
occurs during the policy period; and

(3)  Prior to the policy period, no insured listed
under Paragraph 1. of Section IT — Who Is
An Insured and no “employee” authorized
by you to give or receive notice of an
“occuirence” or claim, knew that the “bodily
injury” or “property damage” had occurred,
in whole or in part. If such a listed insured
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Roof Deck Entertainment, LLC

August 5, 2014
Page 4

defend the insured against any "suit" seeking those damages,
However, we will have no duty to defend the insured against any
"suit" seeking damages for "personal and advertising injury" to
which this insurance does not apply. We may, at our discretion,
investigate any offense and settle any claim or "suit" that may
result. But: ‘

b. This insurance applies to "personal and advertising injury" caused
by an offense arising out of your business but only if the offense
was committed in the "coverage territory" during the policy period.

2. Exclusions

This insurance does not apply to:

a

Aspen reserves the right to decline coverage for claims that fall within the purview of

this exclusion,.

Knowing Violation Of Rights Of Another

"Personal and advertising injury” caused by or at the direction of the
insured with the knowledge that the act would violate the rights of another

and would inflict "personal and advertising injury”.

SECTION V — DEFINITIONS

3.

13.

14.

“Bodily injury” means bodily injury, sickness or disease
sustained by a person, including death resulting from any of
these at any time.

“Occurrence” means an accident, including continuous or
repeated exposure to substantially the same general harmful
conditions. '

"Personal and advertising injury" means injury, including
consequential "bodily injury", arising out of one or more of the
following offenses:

a. False arrest, detention or imprisonment;

b. Malicious prosecution;
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Roof Deck Entertainment, LLC
August 5,2014
Page 5

c. The wrongful eviction from, wrongful entry into, or
invasion of the right of private occupancy of a room,
dwelling or premises that a person occupies, committed by
or on behalf of its owner, landlord or lessor;

d. Oral or written publication, in any manner, of material that
slanders or libels a person or organization or disparages a
person's or organization's goods, products or sexrvices;

e Oral or written publication, in any manner, of material that
violates a person's right of privacy;

f. The wuse of another's advertising idea in your
"advertisement"; ot

g Infringing upon another's copyright, trade dress or slogan in
your "advertisement".

ASPEN’S COVERAGE POSITION

Aspen will agree fo provide a complete defense to Roof Deck Enfertainment, LLC
subject fo a reseryation of rights as outlined below:

The Aspen CGL Policy apply to “bodily injury” or “property damage” caused by an
“occurrence,” but only if the “bodily injury” or “property damage” occurs duting the policy
petiod. Thete is no coverage under the Aspen policy to the extent thete is no “bodily injury” or
“property damage” caused by an “occurrence,” or for any “bodily injury” or “property damage”
that occurred outside the policy period of the Aspen policy. _

The Plaintiff has alleged that the conduct of Roof Deck Entertainment, LLC’s employees

-was intentional, willful and malicious. As such, Aspen resetves the right to disclaim coverage for

claims of bodily injury that was expected or intended from the standpoint of Roof Deck
Entertainment, LLC. Aspen also reserves the right to disclaim coverage for claims of personal
injury caused by or at the direction of Roof Deck Entertainment, LLC with the knowledge that
the act would violate the rights of another and would inflict personal injury.

Aspen reserves the right to supplement, amend and/or modify its coverage position,
including the right to assert any further provisions, conditions, exclusions, definitions or
endorsements in the Aspen Policy. Nothing herein should be taken as a forfeiture, waiver or
release of Aspen’s rights under the policy, law and equity.

If you believe that this coverage opinion is in error or this claim has been wrongfully
denied or rejected, you may wish to take this matter up with the New York State Insurance
Department, You may write to, or visit the Consumer Services Bureau, New York State
Insurance Department, at either 25 Beaver St, New York, New York 10004; Agency Building, 1
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Roof Deck Entertainment, LL.C
August 5, 2014
Page 6

Governor A. Rockefeller, Empire State Plaza, Albany, NY 12257; or the Walter Mahoney Office
Building, 65 Court Street, Buffalo, NY 14202. You may also contact them at their toll free
number at 800-342-3736. . '

Should you have any additional information that you feel would either cause us to change
our position or would assist us in our investigation or determination, we ask that you advise us as
soon as possible. Thank you for your cooperation in the matter. Please feel fiee to contact me at
any time should you have any questions.

Sincerely,

Greg Inora

Greg Irons

Assist Vice President Casualty Claims
Aspen Specialty Insurance Management, Inc.
125 Summer Street - Sujte 300

Boston, Massachusetts 02110

Tel: (617) 532-7838

Fax: (617) 532-7342

E-Mail: Greg.Irons@aspen-insurance.com

(¢

Wells Fargo Insurance Services USA, Inc
Attn: Chris Lepore

7 Giralda Farms — 2™ Floor

Madison, NJ 07940

Wells Fargo Insurance Services USA, Inc
Atin; Pat Ostrowski

330 Madison Avenue — 7™ Floot

New York, NY 10017

Kyle Hurley

Marquee Night Club

c¢/o The Cosmopolitan Hotel
3708 Las Vegas Blvd South
Las Vegas, NV 89109
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August 5, 2014

CERTIFIED MAIL
RETURN RECEIPT REQUESTED
7013 2630 0001 8630 2891

Brian Record

Director Risk Management
The Cosmopolitan Hotel
3708 Las Vegas Blvd. South
Las Vegas, NV 89109

Re: Claimant : David Moradi
Insured : The Restaurant Group et al
Dates of Loss : April 8, 2012
Claim No, : CR1100032101
Policy No. : CRASXYDI11
Policy Periods : 10/6/11 to 10/6/12

Reservation of Rights

Dear M. Record:

- Aspen Specialty Insurance Company (“Aspen®) issued a commercial general liability policy, No.
CRA8XYD1l1, to named insured The Restaurant Group et al (“Restaurant”), for the policy petiod
October 6, 2011 to October 6, 2012. The Aspen Policy has policy limits of $1 Million each occurrence
and $2 Million the aggregate, subject to a $25,000.00 per occurrence deductible. On August 1, 2014, we
received first notice of the action brought against Nevada Property 1, LLC by Plaintiff David Moradi
(District Court of the State of Nevada, Clark County, Case No, A-14-698824-C), After investigation and
review of these matters, Aspen will agree to defend Nevada Property 1, LLC as an additional insured in
this lawsuit under a reservation of rights as explained below. The law firm of Kravitz, Schnifzer &
Johnson of Las Vegas, Nevada has been retained by Aspen fo represent Nevada Property 1, LLC
(“NVP1, LLC?) in this mafter.

FACTUAL BACKGROUND

On April 4, 2014, Plaintiff David Moradi filed a lawsuit in District Court of the State of Nevada,
Clark County, against Nevada Property 1, LLC. The complaint was served on July 31, 2014, The
complaint alleges that on April 8, 2012 the Plaintiff were the victims of an unprovoked, willful and
malicious assault and battery by Marquee staff. The plaintiff further alleges the defendant was negligent
in allowing their cocktail waitresses to become inebriated and instigate a false dispute with the plaintiff
that subsequently lead to the assault and detainment against his will by the defendant.

The Plaintiff has asserted the following causes of action against Nevada Property 1, LLC &
Roof Deck Entertainment, LLC; Assault & Battery, Negligence, Intentional Infliction of Emotional
Distress, and False Imprisonment. The Plaintiffs seek to recover damages for Bodily Injury, Emotional
Distress, Punitive damages, Attorney’s fees and Cost.

NU001075

AA001343




We direct your attention to the following provisions of the Aspen commercial general liability

policies:

ASPEN POLICY

SECTION I - COVERAGES

COVERAGE A BODILY INJURY AND PROPERTY DAMAGE
LIABILITY

1. Insuring Agreement

a. We will pay those sums that the insured becomes legally
obligated to pay as damages because of “bodily injury” ot
“property damage” to which this insurance applies. We
will have the right and duty to defend the insured against
any “suit” seeking those damages. However, we will have

no duty to defend the insured against any “suit” seeking

damages for “bodily injury” ot “property damage” to which
this insurance does not apply. We may, at our discretion,
investigate any “occurrence” and settle any claim or “suit”
that may resulf.

b. This insurance applies to “bodily injury” and “property
damage” only if:

(1)  The “bodily injury” or “property damage” is caused
by an “occuirence” that takes place in the “coverage
territory”;

(2)  The “bodily injury” or “property damage” occurs
during the policy period; and

(3)  Prior to the policy period, no insured listed under
Paragraph 1. of Section Il — Who Is An Insured and
no “employee” authorized by you to give or receive
notice of an “occurrence” or claim, knew that the
“bodily injury” or “property damage” had occurred,
in whole or in part. If such a listed insured or
authorized “employee” knew, prior to the policy
period, that the “bodily injury” or “property
damage” occurred, then any continuation, change or
resumption of such “bodily injury” or “property
damage” during or after the policy period will be
deemed to have been known prior to the policy
period.

c. “Bodily injury” or “property damage” which occurs during
the policy period and was not, prior to the policy period,
known to have occurred by any insuted listed under
Paragraph 1. of Section II — Who Is An Insured or any
“employee” authorized by you to give or receive notice of
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Aspen reserves the right to decline coverage for claims that fall within the purview of these
exclusions.

Coverage B of the Policy's Commercial General Liability Coverage form states, in ~ pertinent

part:

COVERAGE B. PERSONAL AND ADVERTISING INJURY LIABILITY
. :

2.

This insurance does not apply to:

an “occurrence” Or ‘claim, includes any continuation,
change or resumption of that “bodily injury” or “property
damage” after the end of the policy period.

2. Exclusions

This insurance does not apply to:

a. Expected Or Intended Injury

"Bodily injury" or “property damage" expected or intended from the standpoint of
the insured, This exclusion does not apply to "bodily injury” resulting from the
use of reasonable force to protect persons or property.

o. Personal And Advertising Injury

"Bodily injury" arising out of "personal and advertising injury",

Insuring Agreement

a, We will pay those sums that the insured becomes legally obligated to pay
as damages because of "personal and advertising injury" to which this
insurance applies. We will have the right and duty to defend the insured
against any "suit" seeking those damages, However, we will have no duty
to defend the insured against any "suit" seeking damages for "personal and
advertising injury” to which this insurance does not apply. We may, at our
discretion, investigate any offense and settle any claim or "suit" that may
result. But:

b. This insurance applies to "personal and advertising injury" caused by an
offense arising out of your business but only if the offense was committed
in the "coverage tetritory" during the policy period.

. Bxclusions
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a. Knowing Violation Of Rights Of Another

"Personal and advertising injury" caused by or at the direction of the insured .wi.th
the knowledge that the act would violate the rights of another and would inflict
"personal and advertising injury".

Aspen reserves the right to decline coverage for claims that fall within the purview of this
exclusion. ‘

SECTION V — DEFINITIONS

3. “Bodily injury” means bodily injury, sickness or disease sustained
by a person, including death resulting from any of these at any
time,

13,  “Occurrence” means an accident, including continuous or repeated

exposure to substantially the same general harmful conditions.

14. "Personal and advertising injury" means injury, including  consequential
© "bodily injury", arising out of one or more of the following offenses:

a. False arrest, detention or imprisonment;
b. Malicious prosecution;
c. The wrongful eviction from, wrongful entry into, or invasion of the

right of private occupancy of a room, dwelling or premises that a
person occupies, committed by or on behalf of its owner, landlord
or lessor;

d. Oral or written publication, in any manner, of material that
slanders or libels a person or organization or disparages a person's
or organization's goods, products or services;

e. Oral or written publication, in any manner, of material that
-violates a person's right of privacy;

f. The use of anothet's advertising idea in your "advertisement"; or
g Infringing upon another's copyright, trade dress or slogan in your
"advertisement".

ADDITIONAL INSURED STATUS

The Aspen policy contains coverage‘ form CG2011 01/96 — Additional Insured — Managers or Lessors
of Premises, which states; .

ADDITIONAL INSURED - MANAGERS OR LESSORS OF
' PREMISES

This endorsement modifies insurance provided under the following:
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COMMERCIAL GENERAL LIABILITY COVERAGE PART
SCHEDULE

1. Designation of Premises (Part Leased to You): As required by written contract
signed by both parties prior to a loss

2. Name of Person or Organization (Additional Insured):

3. Additional Premium: -

(If no entry appeats above, the information required to complete this endorsement will be shown
in the Declarations as applicable to this endorsement.)

WHO IS AN INSURED (Section II) is amended to include as an insured the person or
organization shown in the Schedule but only with respect to liability arising out of the

. ownership, maintenance or use of that dpart of the premises leased to you and shown in the

Schedule and subject to the following additional exclusions:
This insurance does not apply to: :
1. Any "occurrence" which takes place after you cease to be a tenant in that premises.

2. Structural alterations, new construction or demolition operations performed by or on behalf of
~ the person or organization shown in the Schedule.

The plaintiff may later allege that some or all of the incident ma(y not arise out of liability from

the ownership, maintenance or use of the leased premise to Roof Deck Entertainment, LLC. As '

such, Aspen reserves the right as to whether Nevada Property 1 LLC qualifies as an insured
with respect to liability avising out of the ownership, maintenance or use of that part of the
premises leased to Roof Deck Entertainment, LLC and whether Aspen has a confinued duty to
defend Nevada Property 1 LLC as an additional insured.

ASPEN’S COVERAGE POSITION

Aspen will agree fo provide a complete defense fo Nevada Propériy 1 LLC subject to a
reservation of rights as outlined below: ‘

The Aspen CGL Policy apply to “bodily injury” or “property damage” caused by an
“gecurrence,” but only if the “bodily injury” or “property damage” occurs during the policy
period. There is no coverage under the Aspen policy to the extent there is no “bodily injury” or
“property damage” caused by an “occurrence,” or for any “bodily injury” or “property damage”
that occurred outside the policy period of the Aspen policy.

The Plaintiff has alleged that the conduct of Nevada Property 1, LLC’s employees was
intentional, willful and malicious. As such, Aspen reserves the right to disclaim coverage for
claims of bodily injury that was expected or intended from the standpoint of Nevada Property 1,
LLC. Aspen also reserves the right to disclaim coverage for claims of personal injury caused by
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or at the direction of Nevada Property 1, LLC with the knowledge that the act would violate the
rights of another and would inflict personal injury.

Aspen reserves the right to supplement, amend and/or modify its coverage position,
including the right to assert any further provisions, conditions, exclusions, definitions or
endorsements in the Aspen Policy. Nothing herein should be taken as a forfeiture, waiver or
release of Aspen’s rights under the policy, law and equity.

‘While Aspen has agreed to participate in your defense, subject to a full and complete
teservation of rights, if you believe that all or part of this claim was wrongfully denied or
rejected, you may have the matter reviewed by the Nevada Division of Insurance. The address
and telephone number of the appropriate unit is:

Nevada Division of Insurance

2501 East Sahara Avenue, Suite 302
Las Vegas, Nevada 89104
Telephone: 702-486-4009

Should you have any additional information that you feel would either cause us to change
our position or would assist us in our investigation or determination, we ask that you advise us as
soon as possible. Thank you for your cooperation in the matter. Please feel fiee to contact me at
any time should you have any questions.

Sincerely,

Greg [rons

Greg Irons

Assist Vice President Casualty Claims
Aspen Specialty Insurance Management, Inc.
125 Summer Street - Suite 300

Boston, Massachusetts 02110

Tel: (617) 532-7838 -

Fax: (617) 532-7342

E-Mail: Greg.Jrons@aspen-insurance.com

CC:
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Roof Deck Entertainment, LLC,
The Restaurant Group et al
1350 Avenues of the Americas
Suite 710

New Yok, NY 10019

Marty Kravitz

Kravitz, Schnitzer & Johnson
8985 S. Eastern Ave — Suite 200
Las Vegas, NV §9123
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DECLARATION OF MARC J. DEREWETZKY IN SUPPORT
OF MOTION FOR PARTIAL SUMMARY JUDGMENT
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Law Offies

CRAVITZ, SCHNITZER & JOHNSON, CHTD.

A Proleagional Cgrpnmtmn

?ﬁ;’%&ggﬁﬁﬁr B985 S, Eastern Avenug, Suite 200

M. Bradley-Johnson * Lay Vegas, Nevadn 89123
G' M eclis ¢ Telephone:

uChrastuphcrI H&Icww'
f J g i

66
Sthmlzcr“ (702) 362-66
;.!(rismpher‘l’ Zeppénﬁzld  Basiile
- (702). 3622203
BIRECTDIAL: (703) 222:4181 EMAIL:ADBRVSS: (hyatson@isiattorieycans
November 13,2015

Edward Kofite, Senior Claims Examiner
Aspen Instrance

125 Summer Street, Suite 130

Boston, Massachusetts 02110

Res Davrd Moradi v. Nevada Property 1, dba The Cmmnpohtan of Las Vegas and Roof
Deck Entertainment dba Marqitce. nghtclub
- Case No. A-14-698824-C

Dear Mr. Koﬂte

Please.allow this letter to serve as a status report for the case against Nevada Property 1, LLC
 The Cosmopolitan of Las Vegas) and Roof Deck Entertainment, LLC(d/b/a Marquee N&ghtclub)

ontains a summary of pleadin gs and developing: facts, a preliminary analysis of liablity and damage
issues, a budget and a proposed course of action, For ease of reference, we have orpanized this letter
inito three main sections - the Introduction, thxgatmn Strategy, and the Conclision, Please find recent

developments, newly: added mfnrmahon, and our strategy 'for future handling of this action.

I INTROﬁUCTION

Thie Introduction includes the background information for PlaintifPs case. In Part A, We set
forth the factual background of this matter. This contains & summary of the allegations in the
-'Camplamt the ficts as they appear from the reports and surveillance videos; and an identification of
witnesses, Part B identifies the prqcadutal history of this-matter. This includes the pleadmgs and
legal briefs filed, an e‘xpianatmn on Clark County's mandatary arbitration program, an assessment of
the presiding Judgc:, and an assessment of Plaintiff's attotney.
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On Apiil 4, 2014, Davxd Moradi ,,ﬁl@d a Camylaim against Nevada Pmperty 1, LL d/bla The
‘Cosmopolifan of Las Vegas) and Roo De;zk Entertainnient, LLC (d/b/a Marques ngh auegmg,
claims in assault and ba "e-ry, negligence, intentional infliedon of em Cand false

: nent. Specifically, Mr. Moradi : éges that ot or-ahout April 8,,
| Mﬁl‘luﬂe Nightelub located in fhe Cosmopolitan,  Mr. Moradi claims he ge
American Express Cenfuition Card' comin nly called the “Black Card”) and id _
he and his friends spent. approximately three hours-at ‘Marquee ordering * z.expenswe g.hampagne,’" H& ”
claims his waitress was “impressed by the quahty of the chanipagne” and asked to have sore. Ivh
Moradi claims he let her drink the champagne. He olaims she,became drunkas 4 result.

000) 50 he could leave. ‘When Mr, Motadi signed

M, Motath;allaged h&requestcd his bll]v($10},
ed his-Black Card aud 1denﬂﬁcanm to lnm IIoWaver, mstead of

the bill, he claims the waitre
Igaving, he-ordered three o "‘*drmk;s@ di.
 hiis friends consuned the drinks and ﬂm j he; tald the. waitress he was leavmg. j
waitress ‘became “hostile and belligerent.* She demanded. M. ‘Moradi give his: -
identification agam Accordmg to Mr. Moradi, the waitress threatem:d to get sezumy mv@l“ved if he did’
not complyﬁ Mr, Moradi refused becduse he was “concerned she was perpetrating a fraud.”

Mr: Maradi alleges two (2) members of Marquee’s security detail catne to his table with the
matter; He claims arques security officers and manager. dcmanded he provide: credit-card and
idéntiﬁ{:‘ation. ‘P_liﬁ“ f‘urther alleges they dld not want him to provide his credit card and identification
au also alleged that the seeurity afficets and manager
néver explamed why they were askmg far the xdanﬁtmahon credit card.

Plamﬂff alleges when he told the security officers and manager hewas bsavmg, they said “ckay”*
When:he begm to walk away, the secuniy officers and manager followed him, When he tm: 10 leave,
thie security officers and manager told. him he had to go the other direction, When Plaintiff refused,
aec:unty officers forcefully: grabbed him, shook: him, and pushed him against his will.

Mr. Moradi alleges he was forced out at unknown door of Marguee into 8 roors: betwee ;the
:ni‘ghtcluﬁ and the pool. He claims the: secu:rity ‘officers: threw him head first against 4 wall, causing
injuries to his head. 'He claims the security officers and manager pleked him up and dragged him into

the: pool area 3gainst his will. Plaintiff alleges the security officers and manager shoved him to the
ground smashing his head forcefully into the concrete, ' Plaintiff claims he feared for his life and agreed
10 provide the officers his oredit card and identification.

pan yeturning ta the Wynn, Plaintiff claims a VIP host was alammed with the injuries Plaintiff
sustained to his head. Accqrcimgly, A ‘Wynn detver took: Flamhﬁ‘ta Desert Sprmgs Hospital. At the
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hospmd Plaintiff was given a CT brain scan without contrast. This seanvindieated:a chronic sintisitis:
and no “inter-cranial hemorrhag,e” ‘He was slso administered:a CT scanof his cervical spine which
was negatwe for injury.

On April 11,2012 Plaintiff trcated at the Spmﬁ and Brmn Instlmte with Dr. Derrgk Duke; 2
neurosurgeon. Dr. Duke’s record ‘;ate he rawew __d a CT scan of Plaintiff’s head and cervical
spfmm He nnted thcsc studles wete wit and demionstrared only’ “age-approptiate

e ‘ of f ss, Dr. Duls:e dxagnased lenntf w:th :

and 1&& pustanur aunmxlar-

he; (4) m/ ; and (6) Juribar
stral,n/Spralm lDr Duke S recond s reference the cl iff ] M quee:
mghmlub ‘but does not go as fat as to state his allege symptmns are»\ usally connected to ﬂlesubgect.
incident.  Nevertheless, it is likely his he would testify as such if deposed in this case.

Beginuing Deceniber 13, 2013, Plaintiff began obfaining significant diagnostic workups with
Centennial Medical Imaging. The physician fesponsible for these extensive dia .wa::rku"s:a:ls
Keith M. L@wxs, MD, The CentenmaL Medical Imaging reports statﬂ: upon conducting a “perfusion
‘weighted imaging technique”, Plaintiff was found fo have sighificantly elevated. “cerebral ‘blood
volume and blood flow inthe ught anterjor frontal lobe when compared ta the contralater ,antal
lobe The report also claims significantly diminished cerebral blood volume and blood flow
‘nght anterior panf:tal lobe when compared to. the contralateral Jeft anteuor parwtal lobe. The
‘claims this mfc:fmanon collaborates “evidencs of traumatic brain injury in the affected parletal mu;l
frontal 10be regions”®  The Ceriter -al Mefheal Imagmg repm't alsc 1de1mﬁes the fallumng
impressions; (1) straightening of the cervieal lis to:
differenitial diagnosis is recommended to . :
adelayed response to the original trauma )postarlor annular te
posterior disc protrusion of C3-C4 and C4- C5 Ievals,, (5) nio sigr v
significant neuroforaminal encroachment in the cervical ,p;me' and: (6) no sic. d in
the cervical spinal cord. At this time, it is uns::leax; if Dr: Liewis will op‘ine that all of these xssues are
related to the subject incident,

On May 2, 2014, Plaintiff obtained a “neurology evaluation™ from Dr. Russell J. Shah, who
specializes in mewrology and neurophysiology.  Dr. ‘Shah disgnosed Plaintiff with (1)
concussion/traumatic brain. injury; and (2) post - traumatic brain syndrome with residual brain
emory/focusing ‘impairment, both of Whlch tie' relates to the subject incident. Dr. Shah
recommended. bmfeedback therapy and pm.,smbed Donzepil medication at 5 mg doses.

‘ On June 1,3, 2014, Plaintiff underwent a neutopsychological ‘consultation with Dr. ‘Alina. K
Fong. Dr, Fong is of the opinion that Plaintiff has moderate to severe “cortical dysfunetion”. The
dattor explains. “although Mr. Moradi may hay s adequiately, the amountof

“energy and resources placed on hisr L"system is greater than what would beexpected,” The doctor
further states “pauent's exgeutive fimetioning is significantly impaired” In summation, Dr. Fong
claims lentrff will have severe executive functioning problems relating fo attention, impulse control,
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spatial and visional processing, visual search abilities, "vwm‘d retrieval, primary visual processing,
;complex ‘object recagmtwn, memory- and ccdzug an rkmg memory areas; Dr. “Fong is of the
opinion that Plaintiff most likely expetienced a brain mjury;,

- Lastly, Plaintiff disclosed records mdmatmg A neurology avaluatign performed by Dr: Paul H,

Jatida, D,0,; board certified neﬁmlugxst Dr. Janda’s assessxmnt is that Plaintiff suffers from (1)

moderate traumatic brain injury post-coneuss , ¢ (3) cervical stram,( ). post traum:
chronie daily heddache; (5) atic brain syndrome with tesidual neurocogniti impairment
Dr. Jantda goes on to state that the symptoms relaté to the subject incident at Marquee. D, Janda goes:
furher to state concern regarding Plaintiff’s symptomology two years. after the initial event.

The dlSGleed vecords show Plaintiff was teferred to the vast mdjotity of his doctors by a doctor
: .D. Howevet, no fecords for Dr. Loong have been disclosed. “Accordingly, his
:vec;ords will need fo be subpoenaed once a HIIPA: telease has been provided.

Plaintiff also claims he sought treatment from Las Vegas Neurosz;trgean Dr. Derek A, Duke,
M.D. lentn:tfallcges Dr, Duke dmgnesad Plaintiff with a tx:aumat;c braiti injury

Pfamftmff Claims the P "quwmg_MedwaL Specials:
Desert Springs Hospital
Flamingo Emerpency Physicians
‘Radar Medical Group
‘Centennial Medieul Imagmg
Dr. Jeffrey Rubm

TOTAL

Plaintiff has not made any formal demands in this matter, However; Plaintiff recently
disclosed prior tax returns showing he earned $10.9 million and $11.4 million in years 2011 and
2012 lespechvely This aniount is starkly contrasted to 1115 wiual earnings for 201 3 follawing

neident, which was pronmately $600,000, Plaintiff clainis his drop in earnings stems
from lm deerensed eﬁgmtw& functioning due to his alleged brain in ju‘ y and an inability to obtain
investors because of his “obligation” to disclose his-¢laimed brain injury. As Plaintiff is in his
;early 30’3, ﬂus office fully expects P amtlff wﬂl clmm, and lmve éxpert festimuny to Supparti

iManager Ramgn Mata (“Mata”) Was alerxed of the guest mSila by wcktaﬂ ‘se : :
Crane:reported that: upon presemmg the check to a guest at Table 53, later identified as David Moradl,
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Mr ‘Mcradx proceeded to prab hls 1dantzﬁcait10n out of her hand before she could verzfy, s spemﬁcally
t} b ck ( : L pcn requcsstmg ha gWe: vback the xdennﬁca 10

paint M Mata requegte they- conﬁnue thel co
1m:atxon Plainti y complied, following Mz, Mata off the exit famp; howwer, upﬁn reachmgr
the Walkway, lie beca a’f:e:arid Teverte 'baak tufthe yeilhngat M1 Mata .bsewmg what appeared
to' be an escalating situation, Front Door\Sec
nearby M. Melendez saw the Plaintiff was becommg increasmgly wn&ontatmnal and aggresswe

Both Mr. Melendez and Mt Mata reportad that Plaintiff head-buttee ats, st

the. nght eye. Mr. Melendez responded by pulling the. Plaintiff towards htmsel' away fi :
as Security Officer Glenn Hayes attempted to secure Plaintif’s arm. Plaintiff ignored verbal dn;e jon
o “stop resisting’ Plaintiff struggled with thie officers and grabbed a nearby pillar and curtain.
Plaintiff bent himself at the waist to begin accelerating fomard As Plamt:ff was leading with his
head, Mr. Melendez reashied over the top of Plaintiff's shoulder a nd attetripted to'stand him-up, while
also trying to slow his forward momentum. The Plaintiff was taken out the door into the Gaming
Canepy where he was taken to the ground and secured in a prone position. When lie stopped fighting,
he was released and assisted tohis feet. . Atthis, poim: Security Director, David Long' was cal led to the
scene.  Bven at this time, Plaintiff was still cursing at the staff.  Marquee security officers noti da
small cut adjacent to Plaintiffs right eye. Accordingly, an BMT was called to'the scene, The EMT
treated the affected area and offered to- transport the Plaintiff to'a loeal hasmtal Plaintiff declined
transport.

Plaintiff was acconipanied to Marquee by dn Indépendent Host named Tony Marcum, “When
Mr. Marcum atrived on the scene, he convinieed Plaintiff to provide his identification and the bill was
properly closed out. Thereaffer, Assis ‘t‘iSecunty Manager, R:cmdo Wade and Security Officer,.
Hayes escorted Mr, Marcum and M, Moradi out of the venue.

:be-en: jijresemd; § ‘
shews Plammff and Mr Mata i:alkmg to each other

; rom a sxgniﬁc;hid staﬁce.and_ t’he
Snll 1t,‘ intiff

pts fo- head-butt Mata 85
. ' footage from the hallway between
Marq,uee arxd thg paol area \’(4 814 5»4 394 is wdeu shows three ) atquae secumty officers
taking Plaintiff to the pool area, Of note, Mr. Melendez does appear to have Plaintiff in a choke:Hold
as his arm s clearly around his neck and ot across Plaintiff’s chest ds Mr. Melendez claimis, - While
the officers inivolyed state the hold was actually to prevent Plaintiff from falling, it looks bad, Also,
: the video pretty-clearly captures Plaintiffs head hitting the door as he is being ushered outside.
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In addmtm to '5=thevemsnng v;deo bemg pmblematm, the nen-exxstmg video i iseven worse; In
: e discovery commissioner ex ecfs retention of all camera angles for an hour before

' car ra'angles do giot c:apture tha gvent,. ‘Here, we donot

‘ e o of Plaintiff

even have the full v;dco Qf the fneident.
entering Marquee, his time at his table, hi
Mata #nd the full physical altercation, I:"xs- cause for Gamem that there is: no video of Plaintiff’s
detention at the pael area as this is likely Where he’sustained most of his injuries, F t, upon
vondueting a site mSpectmn this office leatned that pool area cameras would have lxlgely e
event, However, siree Marquee did not request the: video from the Cosmopolitan, the video no Elonger
exists.

- The failure to retain the surveﬂlance. footage wﬂl b zcome a sxgmﬁcan,t issug _m i;lns case., ?Oncef
PlaintifPs counsel becomes aware of this issue; Plaintift will file . r Spoliation W il
‘I;kely be granted. “This means the jury will be mstructed that we faﬂed 1;(} pres&rve ewdenne (or that we
willfully destroyed evidence). Further, the jury will be told they are allowed to assume: thie video
wenild: have been harmiful to the defense,

6. Witnesses

We have identified seven (7) employees who may have information related to thiscase, Eachof
them are listed balow, along wnth a brief description of the information that they have personal
krowledge off

Ry

We: expect Mr. Mata to testify ‘about Plaintiff’s refusal to show

1denui“catmn and provlde & correct signature for payment:  He will also

testify tha sradi told him to “fuck off” several times anid attemipted

£o ]eave without providing ‘a proper signature. Mr. Mata will testify

‘ Giff threatened to “kick [his] ass” and threatened to have M, Mﬁta
He will furthi "'esttfy Plaintiff head-buttéd hit,

b.

‘Mr. Mclendez ‘was ‘deposed in this matter on September 23, 2015,
He prescntexl well, Hewas able to detail his training and Marqnexz
policy clearly. He had good recall of the incident including his
vesponse to. Mr. Mata’s request for an o cer to ohserve ﬂlé
confrontation. He testified convincingly ¢ v ‘
head-butt' My, Mata, The only prOBIEm wi’th Mr. M&Ien
testimony is that his descnptmn of his “hold” on Plaintiff is
‘seemingly inconsistent with the video. Mr. ‘Melendez claims his arm
was over Plaintiff’s shoulder with ‘his hand veaching scross
Plaintiff’s chest. In contrast, the video shows Mr. Mclendez’s arm
wrapped around Plaintifs neck..
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.

d.

: fl

Glenn Hayes — (formet) Marquee Security Officer

We expect Mr. Hayes to testify he responded to Mr, Mata’s sadio call for.

officers to.obsetve the bill dispute with Plaintiff, ‘When he arrived, he
noticed Plaintiff slapping a bill away from Mr. Mata’s hand. He
observed Plaintiff head-butt Mr, Mata,

Mr. Hayes np longer works fm' Marquee: ‘He was terminated aft,cr thc'
Cosmopolitan trespassed hirm from the pmperty

‘We expect Mr Thﬂmpsou to testify about the facts and circumstances of
. However; Mr. Long no longer works for Marquee. Asa
former emplgyeia, hts testimony could proye eritical,

We expect Mr. 'I‘hompson to testify about his understandmg of 1 the events

‘which gave rise to this litigation,

“We expect Ms. Crane to testify about her intetactions with Plaintiff and
‘whether she observed any part of M. Mata or security’s interactions with
‘Plaintiff, This office was recently successful in making contaet with Ms.

‘Crane aud we fully expect her to cooperate going forward,

Todd Abaanas;fsecur:_; Director

Mrz Abdalla was previously deposed and his continued depasition is.

schedule for December 8, 2015, Mr, Abdalla does not have any
personal knowledge regarding this case but has provided clear,
credible testimony on the: policies and procedures of Marqnee’

seeurity department.  Unfortunately, My, Abdalla’s testimony
confirms that the officers did not follow security policies and
procedures when they escorted Plainﬁff to the pool area because the

pool.area is not a “Rally Point.,” Every designated “Rally Point” has

-‘surVexllance coverage, but the pool area does uot. Obviously, this

looks bad given Plaintiff’s allegation that security smashed his head
into the conerete after he was placed'on the: gwund.

NU002852

AA001357




Edward Kotite, Senior Claims Examinet
Aspen Insurance:
NQVember 13, 2015

, On ‘August 19, 2014, we served a Dﬁmand for Sacurity on Piainhff’s counsel.  On
Septenmber 16, 2014, Plai t;ff posted hi§ secuvity for this ‘ease; we filed our Anuswer to the
Complaint.on September 26,52014 Addiﬁonally; deadlines me as follows:

a Tnitial Expert Disclosure: | -Iannu:t;y 4,2015
b.  Rebuttal Expert Disclosure: 'Fefb‘itua.xiy&zgizo"l(i
‘¢ Closeof Discovery: April 4,2016
4. Dispositive Motions: May2,2016
e Calendar Call; Juné 8,2016

£ JointPre-Trial Memorandums  Juné 10,2016
g Jury Trial (5 week stack): June 27,2016

As mentioned above, this mattér hay been reassngncd to Judge Eric Johnson. Judge
Johnson is a former Assistant U.8. Attorney who served as chief of the Criniinal Division for the
istrict of Nevada. “He has o ¢ivil practice or state court experience. f‘}hﬂe heis sufﬁcxenﬂy
mtalligent and will likely be fatr in his deeision making,. he simply has no experience in this area.
Nevertheless, we do not recommend preempiiog hinm for fear of obtuining a judge with a clear
plaintiff biag,

3. Plaintiff’s Attorney

Plaintiff retained the office of Cotien & Padda, LLP. This firm markets iteelf as a personal
injury firm However; Paul 8. Padda, Esq. spent most of his career as a federal prosecutor, Mr,
Padda began his practice ag a federal prosecutor | in Washmgton, DC. in 1995, 'He hiis' bean ‘
licensed in Nevada since 2007. Thus far, Mr, Padda has proved to be slow to respond?to SSHES. a8
they arise and has béen unimpressive in his motion work and oral argument, He seems to ﬁave
little to mo knowledge of the Nevada Rules of cml Prncedure and the Eight Judicial Districe
Court Rules,

‘However, Mr. Padda wxsery associated in a California attorney named ”Ralwl Ravipudi
g a partuer at the Panish Shea & Boyle firni‘in Loy Angeles; The Panish Shea fivm is highly
regarded plaintiff fi irm in the Los Angeles area, with numerous multi-million dollar verdicts and a
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'$4 9 billion verdxct agamst G‘M Mr. Rawpuﬂ: ia a successfm trtal ‘attorney ‘with several
 heis both lmowiedgeable

:and well»prepared.
1. LITIGATION STRATEGY

The Litigation Strategy section is organized into three Parts, Part A xdenﬁﬁcs the seope m’
potential exposure. Part B discusses this office’s liubility assessment. Part C reports of our
anticipated discovery and inviestigation plan to develop infnrmatinn related to the defense of this
tiatter.

As is stated above, Plamtlff has an estimated $30() million claim Ioss of futire carnings/loss

of earning. capaci&y elaim. ‘While this is a staggermg f'gure, this office’s discovery efforts will

attack the notion that Plaintiff has an ongoing brain injury and the claim that Plaintiff’s business
failed aga resnlt to-any alleged birain injury.

Ou July 14, 2015, Plainhff prgsented for an Independent I’sychalr)gical Examination with
Dr. Mark Mills (Forensic Psychiatrist). Dr. Mills administered the Minnesota Multiphasic
Personality Inventory and the Per nality Assessment Inventory Test, The personality tests
reveal aggressiveness in Plaintiff's personality ard symptoms. of anger proneness. Dr. Mills-
found little to ne psychalogical injury to Plaintiff and no symptoms of post-traumatic stress
disorder. Dr. Mills notes that Dr. Loong’s opinions are unreliable and has requested ‘that the
Defendant. retain a neuaropsychological evaluation to determine whether nny cognitive
impairnsent éxists,

In 16:11&0)1, Plaintiff pmsmted for an Independent Medwal Examination with Dr, Michael
Hutchinson (Neururadialugy) Dr. Hutchinson concluded that Plaintiff’s nenrological
examination revealed that Plaintiff was. ¢ntirely normal, He reviewed MRI's of the spme and
brain and found them both to he without any evidence of i nnjury* Dr. Hutchinson opines that
Plaintiff “may have suffered a mild post-coneussion syndrome” which he would expect would
resolve within a few weeks, He states thereis no explanation for any extended periad of timie in
which Plaintiff would have difficulty ‘cumemratmg, dealing with anxiety or prolonged headaches.
He eyen went so far as to say that’ st-traumatic headaches vesolve within two to three weeks of
most cases, and “when there is no litigation, no one has a headache after twelve months”.. He
then goes on to state that Dr, Lewis, the radiologist reviewing Plamnff’s MRI results, are
complete!y incorrect and “represent not so much an atteml)t to blind with science, as an attempt
to blind with pseudoscience,” Dr. Hutchinson is foreeful in his opinions that Pr. Lewis has no
business providing opinions-on whether Plaintiff suffersd any type of cognitive injury as'a result
of the subjeet inecident. _
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*]flxe*testnmony of Dt'. Hiutchmson, and to a lesser extexit the testfmony ofl)r. Mxlls, is heipful

‘ ANy cog B hls
testlmany, ii’ favorable, can sngmf,icant!y dxmlmsh Piamt,lff’ § enurmn us wage loss c}amﬁ.

B.  Liability Evaluatmn
B Plaintiff asserted the fallowing four causes of action in this matter: (1) assault and batfery,
@) neghgen‘ce, (3) mtentmnai infliction of emotional distress-and (4) False impmnnment Ag this
office has prewqusly addressed the elements to prove each of the above causes of action, the
relative merits, will not be discrissed. here. Howwén this section will address some of the key

factual issues reliting to whether Marguee will be found liablé in this case,

As a prelnminary matter, this off’ce is coafident wewill bn able to prove ] I’]aintxff was being
aggresswe, uncooperative, and even. went so far as to p“hysmally strile General Manager Ramun
Mata through a ‘head-hutt, While it will he’ helpful to the defense to show that Plamtxff is
‘unmwable, this is unlikely to absolve Margquee of a habxllty finding,. ‘As ‘has been addressed
‘previously, Marquee security’s actions likely exposed it to some findmg of liahility,

First; Marquee: has o strict “hands off” policy asiit relates to the touching of any of its
guests. Despite this policy, the video shows an unidentified ‘secnmty officer forcefully spinning
‘Plaintiff around by grabbing both of his shuulders in an attempt to make Plaintiff listen to Mr.
‘Mata,

Next, after Plaintiff head-butts Mr, Mata, the securxty officers involyed taok him: out ofa
‘back door toward the pool avea, which is not an official “Rally Point”.  Failing to take a guest toa
“Rally Point” is a violation of established Marquee secumfy policies: Thls is problematic because
the section of the pool area where Plaintiff was escorted bas no surveillance coverage.
Accordmgly, we eannot dxspmve PlaintifPs claims that he was vmlenﬂy thrown to the ground and
that hi§ head way fm’cefully shoved into. the conenfe ‘Furthermore, the short antount of video
which way preserved shows Officer Melendez with his arm: firmly wrapped around Plaintitf’s neck
a8 he is bemg escorted to. the pool area. “This is a clear violation of establxshed Marquee seturity

‘policy,

| Further, the video elearly shows lentnff’s head hitting a steel ' door as he is bemg taken to
the pool area,

NU002855

AA001360




Edwatd Kotite, Senior Claims Examiner
Aspeni Insurance

November 13, 2015

Page 11

Lastly, large portions.of the survelllauee'vxdeﬂ were not prcserved Speelﬁcaliy. no. vidéo
of Plaintiff’s time in the clab was preserved; no vndco nf Plamﬁff’s xtenswe ‘intex: iﬁ’ons with
Shanna Crane, the cocktsil server, was preser ed; ¢ '
interaction with Ramon Mata. In hght of the above,
=hkely than not that a juty will find Marquee comnii
: : ,lierg this office is o ¢ opinion that it is more. iikely than not ﬁmt the jury ‘will also.
‘apportmn some percxmtage of fault to Plamnff for lna mjums in light of his' behavwr,

.

‘Over the past elgllt monﬂls,
Plaintiff’s finaneial ‘damages
way. - Recently, the Discovery ( , r issued an QO quirin vi
documentation we have requested in order to adequately mvestlgatmn ‘the ;tost:wage‘clanm.v
-Given the extensive set-back and Plaintiff’s failure to: comply with discovery, this office will file
a motion to extend discovery within the nextweek. We will advise you once continued ﬂiseuwry_ '
dates have been obtained. In the immediate fature, this office will subpoena Anthion
Management financial records from Murgan Stanley, whom we bave been informed is in
possession ‘of those: records. Once obtained, these records will be prov o 'our retamed
financial, expert, Jay Rogers. It is expeeted this process will take somewhere between 30 ~ 60
days. “As an aside, Mr. Rogérs has s:gni’f‘cant xperience in the financial field, but ‘this nfficefiisg
‘somewhat concerned that Mr. Rogers has never had qigniﬂcant success in the hedge fund industry
compared to/ Plaintiff. For this reason, we would like to-explore the pussibxlity of retaining Mr,
Rogars strictly on a consultation basis and pntentraliy retain. a financial expert wh experience
is more acadeémic in nature. This would make it much more difficult for Plaintiff ta call our '
financial expert’s credentialy into guestion.

Movmg forward, Plamtxff has notwed four &epus;twn forthe next month, ‘()n fl)ecg:mber 4,
2015, Plaintiff has notice the deposition of David Long, former security director: David Ltmg,
‘hagyet to respond to this office’s numerons attempts to contact him. Accordingly, this office has
informed Plaintiff that it is his-obligation to serve Mr. Long with his clepomtwn ‘notice as Marguee
is unable to produce | him. I will continue to reach out to Mr. Loag wi ¢ hop
“case with him and being’ able to prepare him. for his deposition, However, thereisno indication
that he will be willing to do so. This is & mgmficant concern as he has the potential to provide
harmful testimony if he feels any animosity towards Marquee oF, alternatively, if hie simply goes
‘into the deposition unprepared and provides contradictory testimuny compared to other and
current former Marque;s employees. On. December 8, 2015, Plaintiff noticed Mr. Abdalla’s
-continired deposition as the 30(b)(6) witness for Marquee, Mr. Abdalla is expeeted to provide
‘additional testimony regarding the policies and procedures for Marqueg at the time of the subject
':mmdent On ‘Decéember 9, 2015, Ramon Mata and Shanna Crane will e déposed. Mr, Mata
‘and Ms. Crane will testify shout their experience in dealing with the Plazntnff ‘on the night of the. :
‘subjeet incident;
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Furthex:, ance we lmve becn able to retain I)r. Sands, this office will begin working with
Plaintiff’s counsel to find a time for Dr. Sands to conduct his ¥ndependent Psychological
Exsmination, If Plaintiff is not. agreeahle to the Independent Psychological Examination, this
office will file a motion to compel Plamtiff to participate.

L. CONCLUSION

Although we will update you on any significant developments, please feel free fo contact.
me, 4t your convenience with any- questtons or comments:

1\/,:/ RTIN 1. KRAVITZ, ESQ.
TYLER I. WATSON, ESQ.

MIK/TIW/INT/ct

ce: ‘Randy Conner  Randy.Conner@eosny
Kyle Hutley [ |
John Ramirez ~ John, Ramzru(’a“)tac)gloun mm
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EXHIBIT 18

DECLARATION OF MARC J. DEREWETZKY IN SUPPORT
OF MOTION FOR PARTIAL SUMMARY JUDGMENT

CASE NO. A-17-758902-C
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ELECTRONICALLY SERVED
12/10/2015 08:07:19 PM

Paul S. Padda, Esq. (NV Bar #10417)
Email: psp@paulpadda.com

PAUL PADDA LAW

4240 West Flamingo Road, Suite 220
Las Vegas, Nevada 89103

Tele: (702) 366-1888

Fax: (702) 366-1940

Rahul Ravipudi, Esq. (CA Bar #204519)
(Admitted Pro Hac Vice)

Email: ravipudi@psblaw.com

PANISH SHEA & BOYLE

11111 Santa Monica Blvd., Suite 700
Los Angeles, California 90025

Tele: (310) 477-1700

Fax: (310) 477-1699

Attorneys for the Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA
DAVID MORADI,
Plaintiff, Case No. A-14-698824-C
V. Dept. No. XX (20)

NEVADA PROPERTY 1, LLC

d.b.a. “The Cosmopolitan of Las Vegas”);

OOF DECK ENTERTAINMENT, LLC,

d.b.a. “Marquee Nightclub”), and DOES

through X, inclusive; ROE CORPORA-
TIONS I through X, inclusive, '

Defendants.

PLAINTIFF’S OFFER OF JUDGMENT

Pursuant to Nevada Rule of Civil Procedure 68 and Nevada Revised Statute 17.1135,

Plaintiff David Moradi hereby offers to allow judgment to be entered in his favor against
Defendant Roof Deck Entertainment, LLC in the amount of one million, five hundred thousand

dollars ($1,500,000.00), inclusive of attorneys fees and costs, as full and complete satisfaction of
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any claims, damages, causes of action, lawsuits or losses Plaintiff claims to possess against
Defendant, which arose out of the allegations set forth in Plaintiff’s Complaint filed in this civil
action.

The foregoiﬁg is offered in full and complete satisfaction of all claims which have been or
could be asserted by Plaintiff herein and which arise out of or are related to the facts set forth in
this civil action. This offer should not be construed as an admission of any kind. Pursuant to
NRCP 68, this offer will be deemed rejected and withdrawn if not first accépted in writing within
ten (10) days from the date of service.

PAUL PADDA LAW

Sl

Paul S. Padda, Esq.

4240 West Flamingo Road, Suite 220
Las Vegas, Nevada 89103

Tele: (702) 366-1888

Fax: (702) 366-1940

Counsel for Plaintiff

Dated: December 10, 2015

CERTIFICATE OF SERVICE

The undersigned hereby certifies that on December 10, 2015, “PLAINTIFF’S OFFER OF
JUDGMENT” was served through the Court’s “Wiznet” electronic ﬁlmg system to a]l counsel
and parties of record in this matter. -

Paul S. Padda

David Moradi v. Nevada Property 1, LLC,
Clark County District Court, A-14-698824-C

Plaintiff’s Offer Of Judgment
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