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RTRAN 
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vs. 
 
ASPEN SPECIALTY INSURANCE 
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For Aspen Specialty 
Insurance Company: 
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Insurance Company of 
Pittsburgh PA: 

RYAN A. LOOSVELT, ESQ. 
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Las Vegas, Nevada, Tuesday, October 30, 2018 

 

[Case called at 11:20 a.m.] 

THE COURT:  And that is page 14.  St. Paul Fire & Marine, 

Aspen Specialty Insurance Company, 758902.  All of these and all of 

these.  And notebooks, notebooks, notebooks.  Everybody else, come on 

up.  It's nice to see everybody.  Let's see what we can get through here.  

And then I do have a question.  I need to confirm with you guys, once 

you get all your appearances, because I think there's some 

confidentiality issues that we may have.  So I want to make sure I don't 

violate whatever confidentiality agreement's out there. 

MR. REEVES:  Makes sense, Your Honor. 

THE COURT:  So if we can get appearances then?  Case 

758902.  And start over here and work our way across the room. 

MR. REEVES:  All right.  Wayne Reeves, on behalf of the 

Plaintiff. 

MR. DEREWETZKY:  Mark Derewetzky, on behalf of the 

Plaintiff as well. 

THE COURT:  Thank you. 

MS. KELLER:  Good morning, Your Honor.  Jennifer Keller, 

appearing pro hoc vice on behalf of National Union -- 

THE COURT:  Welcome. 

MS. KELLER:  -- and Roof Deck Entertainment. 

THE COURT:  Thank you. 

MR. SALERNO:  Good morning, Your Honor.  Nick Salerno, 
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also for National Union and Marquee. 

THE COURT:  Okay. 

MR. LOOSVELT:  Good morning, Your Honor.  Ryan Loosvelt 

for Defendant, Aspen. 

THE COURT:  Oh, okay.  I think you're the only one who 

hadn't yet shown up previously, so welcome. 

  MR. LOOSVELT:  Correct. 

THE COURT:  All right.  So as I said, I just want to make sure I 

understand, because some of these terms are confidential, some of them 

aren't.  As far as I know, the individual policy limits of each of the 

policies; that's not confidential.  The only thing that's confidential is how 

much was paid to the underlying Plaintiff to resolve his claim, because it 

was a compromise of the jury verdict.  And so the amount paid to him is 

confidential; am I correct? 

MR. REEVES:  That -- 

THE COURT:  So I just -- 

MR. SALERNO:  That's correct, Your Honor.  And it's  -- 

THE COURT:  What do I have to avoid talking about? 

MR. SALERNO:  And the Nightclub Management Agreement 

is confidential. 

THE COURT:  Okay.  Okay. 

MR. REEVES:  At least portions of it are. 

MR. SALERNO:  But there's -- 

MR. REEVES:  We've made -- 

MR. SALERNO:  -- nobody in court, so I think we're free to 
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talk about -- 

THE COURT:  Right.  Again -- 

MR. SALERNO:  -- this, yeah. 

THE COURT:  But there'll be a record, and I just want to make 

sure I don't say something inadvertently that means we have to seal a 

transcript. 

MR. SALERNO:  Fair enough. 

THE COURT:  Okay.  Great.  Thank you.  All right.  So we've 

got all these motions.  And we start with the -- Aspen's got a motion to 

dismiss.  Roof Deck, which is Marquee.  We've got National Union, AIG, 

and Aspen's, motion to dismiss.  I guess they're kind of overlapping.  

Then we've got a National Union motion.  And then I've got, as I said, a 

bunch of other documents that -- I think they're sealed, but we're 

hanging onto that we've kept from all of the prior appearances to make 

sure we've got them.    

So I just want to make sure, so that Ms. Shell can indicate in 

her minutes, a disposition, if any, on specifically what's on.   

So Defendant, Aspen Specialty Insurance Company's motion 

to dismiss Plaintiff St. Paul Fire and Marine Insurance Company's 

redacted first amendment complaint.    

Defendant Roof Deck Entertainment LLC's motion to dismiss 

St. Paul Fire and Marine's first amendment complaint. 

And National Union's motion to dismiss Plaintiff's complaint. 

MR. REEVES:  That's right, Your Honor.  Three motions.  We 

truncated National Union and refer to them as AIG.  We truncated -- 
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THE COURT:  Yeah. 

MR. REEVES:  -- Roof Deck and refer to them as Marquee, 

so -- 

THE COURT:  So does it make more sense -- rather than 

argue these one at a time, because it's basically all the same issues, 

should we just have all of the three motions argued by the respective 

parties who brought them, and then you could oppose all three of them, 

and then we could hear the rebuttal? 

MR. REEVES:  It's at your discretion. 

THE COURT:  It's pretty much -- they're all the same issues. 

MR. REEVES:  And certainly, that's one way to do it.  From 

where I sit, from Plaintiff's perspective, there's a clean division between 

insurance companies -- 

THE COURT:  The ending? 

MR. REEVES:  -- versus an operator -- 

THE COURT:  Yeah. 

MR. REEVES:  -- versus an insured.  And so for purposes of 

how we had divided it internally -- 

THE COURT:  Right.  Okay.  Certainly. 

MR. REEVES:  -- Mr. Derewetzky is going to handle the 

insurance issues.  I'm here -- 

THE COURT:  Okay.  And like we said we just have to make 

sure, for Ms. Shell's purposes in Odyssey, that whatever happens, 

there's an outcome linked to each separate motion. 

MR. REEVES:  Agreed. 
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THE COURT:  But it just seemed like arguing all of the 

motions at one time, and then arguing the oppositions -- and even if it's 

different counsel arguing, I have no problem with that.  But it just 

seemed it would be easier to just argue the motions, argue the 

oppositions, and then you do the replies -- 

MR. SALERNO:  Your Honor, I -- 

THE COURT:  -- rather than one and one, one and one.  It's 

just going to take forever. 

MR. SALERNO:  Your Honor, I do think the issues are distinct 

enough.  It might get confusing to do that.  The Marquee issues are 

really quite different than the insurance issues.  The -- 

THE COURT:  So you you're suggesting the two insurance 

motions be argued, and the Marquee motion be argued separate? 

MR. SALERNO:  At a minimum.   

THE COURT:  Okay. 

MR. SALERNO:  And there is -- 

THE COURT:  Great.  Okay.  That's what we'll do then.  

MR. SALERNO:  I mean, there are notable differences. 

THE COURT:  We will separate out the Marquee motion.  

We'll do that one on its own, because it's the issue of this entity.  The 

two insurance motions, which are Aspen and National Union -- or AIG, 

we'll do those two together.   

So who do you want to start with?  As between the insurance 

issue and the operating entity issue, does it make more sense to take one 

of those first?  I don't think that the outcome of one is dependent on 
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the -- 

MR. SALERNO:  I think it's your call.  We've got a lot of 

briefing before this Court, so I'm -- 

THE COURT:  Yeah.  So I'm just trying to figure it out.  I don't 

think there's anything with respect to specifically Marquee.  I mean, do 

we need to have that decided before we can get to the insurance issue? 

MR. REEVES:  No.  They're distinct and separate -- 

THE COURT:  Yeah.  I didn't -- 

MR. REEVES:  -- and separate tracks. 

THE COURT:  -- think so.  Okay.  So I sort of think that it 

doesn't really matter which direction we take them in.  So we'll start with 

Marquee then and do that one, and then we'll move on to the insurance 

issues after that. 

MR. SALERNO:  Thank you, Your Honor.  Your Honor, this is 

similar to the prior motion.  And Your Honor, at the last motion to 

dismiss hearing, wanted to better understand the relationship -- 

THE COURT:  Yeah. 

MR. SALERNO:  -- of the various parties.  At the time, if you 

recall, St. Paul was not acknowledging that the Nightclub Manager 

Agreement that we had attached to our papers, was the operative 

agreement.  They seem to have acknowledged that now.  So hopefully, 

we can get past what are the relationships and what is the agreement.  

Because those relationships are pretty fairly -- and in detail, set out in the 

Nightclub Management Agreement and the attached lease.   

And we also then went through in detail in these renewed 
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papers, what those relationships are, to set that out for the Court.  And 

be happy to answer any questions.  But the crux of the argument is that 

the Nightclub Management Agreement includes subrogation waiver 

provision 1 that applies to all owner-insured policies, which St. Paul is an 

owner-insured policy, and I'll explain why.  And that the cause of action 

that St Paul's attempting to subrogate to, for expressed indemnity under 

the Nightclub Management, only applies to claims that are not 

reimbursed by insurance, which we don't have here.   

St. Paul is pursuing, under theory of subrogation, the claims 

that it paid under its policy.  So those are insurance-funded claims that 

they expressed indemnity provision, by its expressed terms does not 

apply to.  What St. Paul has now come forward and said, is that, well, 

wait a minute.  My client, Cosmo, that I'm -- or, you know, my insured 

Cosmo who I'm subrogating to, they didn't agree to that subrogation 

waiver provision.   

And so I'll address that first and separately, then the express 

indemnity aspect of that argument.  That fails at several levels.  First of 

all, the subrogation waiver provision applies to all owner policies which 

are defined as all owner-insured policies.  And so the Nightclub 

Management Agreement defines what is an owner-insured policy at 

provision 12.3.  And that includes -- I don't know if Your Honor tracked all 

that from our moving papers, because it's a little bit confusing.  But 

when you look at provision 12.2.5, which is page 63 of the Nightclub 

Management Agreement -- 

THE COURT:  Page 65? 
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MR. SALERNO:  Page 63, Your Honor. 

THE COURT:  Sorry.  It took me a little while to get that.  It 

was very securely delivered in a sealed document envelope. 

MR. SALERNO:  Yes. 

MR. REEVES:  Do you have a copy of the agreement there, 

Your Honor? 

THE COURT:  Yeah.  It was sealed.  So, yeah, I've got it. 

MR. SALERNO:  I have an extra copy -- 

THE COURT:  I managed to -- 

MR. SALERNO:  -- if you want to reference it. 

THE COURT:  -- get it out.  No, I managed to get it out my 

sealed copy that's all in my sleeve, got sealed. 

MR. REEVES:  When was it delivered to you, Your Honor? 

THE COURT:  I think it was the last time; wasn't it? 

MR. SALERNO:  Yeah.  It was probably first, Your Honor.  

There was a stipulation to seal it. 

MR. REEVES:  Yeah.  I saw that it was sealed, it just was 

unclear. 

THE COURT:  Yeah.  This is as of February 2018.   

MR. REEVES:  I see. 

THE COURT:  We've kept it -- 

MR. REEVES:  Okay. 

THE COURT:  -- in its sealed envelope ever since. 

MR. SALERNO:  Yes. 

THE COURT:  So, yeah. 
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MR. SALERNO:  Okay. 

THE COURT:  I mean, portions of it were excerpted, but this 

is the actual full thing.  I've opened it. 

MR. SALERNO:  Very good. 

THE COURT:  I got it. 

MR. SALERNO:  Thank you, Your Honor.   

So, page 63, provision 12.2.5.  That provision talks about the 

insurance coverage maintained by the owner-insured parties.  It says, all 

insurance coverages maintained by operators shall be primary to any 

insurance coverage maintained by any owner-insured parties.  And then 

it refers and defines that term as the owner policies.  So that is what 

defines the owner policies, as the owner-insured parties.  The owner-

insured parties is defined above, on that same page, on 12.2.3.   

And you'll see that the owner-insured parties is defined to 

include the owner, which is Nevada Restaurant, one, a related affiliate, 

the project owner, which is Cosmo.  And the landlord and the tenant 

under the lease, et cetera, parents, subsidiaries, affiliates.  So the owner-

insured parties under the express terms of the Nightclub Management 

Agreement is not just Nevada Restaurant, it's also, Cosmo, by the 

interaction of these two provisions.   

So the insurance maintained by The Cosmo is an owner's 

policy under the terms of the Nightclub Agreement, to which the 

subrogation waiver provision applies.  If there are any doubts, just by the 

definition of the parties and the relationships of them, the lease 

agreement, which is attached as Exhibit D to the Nightclub Management 
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Agreement, requires that The Cosmo, who is the landlord -- we lay this 

out in our papers -- at page 15 of Exhibit D, Your Honor, section 17.2, all 

right -- I know it's a little difficult to follow, my apology -- there's the 

insurance requirement between the landlord -- essentially between 

Cosmo and Nevada Restaurant.   

And it says that tenant will carry and maintain all insurance 

required under section 12.1 of the RMA and will cause operator to carry 

and maintain all insurance required under section 12.2.  So here, the 

tenant is required to carry the 12.1 provision, which is the Nevada 

Restaurant requirement.  Then it goes on and says, landlord covenants 

and agrees that from and after the date of delivery of the premises from 

landlord to tenant, and during the term, landlord will carry and maintain 

all insurance required under paragraph 1H.  So the landlord here, is 

Cosmo.   

If you go to paragraph 1H of the lease agreement, which is 

on page 4 of the lease, it says, landlord insurance.  And it says, all 

insurance required to be obtained by owner under section 12.1 of the 

RMA.  So you've got multiple layers where that argument fails, because 

they're within the definition of owner-insured policies, and that's owner 

policies.  And then when you go to the lease agreement, The Cosmo is 

required to maintain the insurance that Nevada Restaurant was required 

to maintain.   

So this is clearly the policy that Nevada Restaurants was 

required to procure and maintain under the Nightclub Management 

Agreement.  So despite attempting to split hairs between these various 
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provisions, their argument lacks merit.  Plus, they're claiming, as an 

intended-third-party beneficiary -- and an intended-third-party 

beneficiary is subject to the same terms and conditions to the 

contracting parties.  So it fails at multiple levels.   

Then when you get to the claim itself, beyond the 

subrogation waiver provision, under the expressed indemnity provision, 

the expressed indemnity only applies to unreimbursed losses.  And they 

again try to split that same hair there and say, but that's only as to 

policies which the owner is required to maintain.   

And I've already explained why the St. Paul policy is a policy 

that the owner is required to maintain.  So under the express terms of 

the agreement by which they're subrogating, subrogation rights have 

been waived, and the indemnity rights themselves expressly only apply 

to non-reimbursed losses, which we don't have here.   

They next try to bring a cause of action for contribution 

against Marquee, by stepping into the shoes of their insured, Cosmo.  

There's several problems with that, Your Honor.  Contribution; first of all, 

Your Honor, is not allowed in the State of Nevada when there is an 

expressed indemnity provision governing the parties' rights.  And we 

cited to the provisions in 17.245 that say that.  It's also in the case law, in 

Calloway and other cases cited, that when the parties have expressly 

contracted for indemnity rights, there is no equitable contribution right 

available.  So that's under case law and statute. 

The Uniform Contribution Act also provides that when a 

party has engaged in intentional conduct, they cannot pursue 
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contribution against another third party.  And we clearly have a situation 

here, where the verdict found that Cosmo is jointly and severally liable 

for intentional conduct.  St. Paul's tried to, again, split those hairs, and 

said, yeah, but it was for a non-delegable duty.  It was for vicarious 

liability.  There's no such exception.  And there's no such support for that 

finding.  The jury verdict clearly says they're jointly and severally liable 

for intentional conduct.  And that's a binding finding. 

THE COURT: Okay.  And that was -- 

MR. SALERNO:  In the underlying action. 

THE COURT:  The jury didn't decide that.  The Court ruled 

that.  And the jury verdict reflected that Court ruling? 

MR. REEVES:  I think it's -- 

MR. SALERNO:  I don't think so, Your Honor.   

THE COURT:  I thought that was a -- 

MR. SALERNO:  They tried to get out by way of motion, 

which was denied.  But it all went to the jury, and the jury found joint 

and several liability for both negligence and intentional conduct. 

MR. REEVES:  I don't -- I'll let you speak. 

THE COURT:  Yeah.  Okay.  I'm not sure. 

MR. SALERNO:  I'm not 100 percent -- 

THE COURT:  Oh, yeah. 

MR. SALERNO:  -- but I don't think that's -- 

THE COURT:  None of us were there, so -- 

MR. SALERNO:  -- relevant anyways.  But that's my 

understanding of what occurred.  There's a binding finding of intentional 
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conduct on the part of Cosmo, which prevents a right to contribution. 

THE COURT:  That part, I don't think, is disputed. 

MR. SALERNO:  Okay. 

THE COURT:  I think my question is just, how we got there 

and if that matters. 

MR. SALERNO:  I don't think it matters. 

THE COURT:  Okay. 

MR. SALERNO:  And I don't know why it would. 

THE COURT:  Okay. 

MR. SALERNO:  And at a third level, Your Honor, 

contribution in Nevada requires that you extinguish a third party's 

liability for that.  And there's nothing even close that's come to that in 

this matter.  So the cause of action for expressed indemnity fails, under 

subrogation rights.  Contribution simply is not available. 

MR. SALERNO:  Thank you, Your Honor. 

THE COURT:  Okay.  Thank you.  And who's taking that one? 

MR. REEVES:  I'll argue, Your Honor. 

THE COURT:  Okay. 

MR. REEVES:  Can you hear me from here  -- 

THE COURT:  Yes. 

MR. REEVES:  -- or do you want me to come -- 

THE COURT:  Yeah.  No problem. 

MR. REEVES:  All right.  Our argument is quite simple.  The 

Cosmopolitan is not a party to this agreement.  Not a signatory.  And so 

that's where everything flows from that.  And that's the sleight of hand.  
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That's why Counsel had to walk you through all these different parts and 

provisions, and things like that, because if you go to page 1 -- and we 

provided the excerpt -- 

THE COURT:  All right. 

MR. REEVES:  -- different times, and you have the whole 

agreement in front of you.  And obviously, we had invited you to review 

the agreement.  And bear in mind, this is a pre-answer motion.  And it 

feels a lot like a motion for summary judgment, relative to what's going 

on here. 

THE COURT:  Yeah.  And we didn't actually talk about that, so 

we'll give Counsel a chance to address.  Just, that was a question.  I 

mean, because when we start with Nevada law on motions to dismiss, 

somebody else earlier -- you may have been in here -- talked about the 

distinction between federal laws on motion to dismiss and state law on 

motion to dismiss, and they vary, at this time.  It may change under the 

new rules, but at this time, very different. 

MR. REEVES:  Understood.  And when we're getting into all 

these things outside of the pleadings -- 

THE COURT:  Yeah. 

MR. REEVES:  -- and where we're not dignifying the 

pleadings, we assume the truth of them.  We assume the veracity of the 

allegations.  It gets very cumbersome.  You've got --  

THE COURT:    And one of the initial arguments was, you 

haven't given us all the entire agreements, so how can your complaint 

go forward, because you don't even have the agreements attached. 
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MR. REEVES:  Well -- 

THE COURT:  So we had them in their sealed form by 

stipulation of the parties, both of the entire agreements. 

MR. REEVES:  Agreed. 

THE COURT:  Okay. 

MR. REEVES:  Agreed. 

THE COURT:  So we got it. 

MR. REEVES:  And so you'll see on the face page of the 

agreement, it'll identify the parties.  You won't see Cosmopolitan there.  

And that is the driver of everything, because if Cosmopolitan is not a 

party to this agreement, then why are we talking about obligations that it 

owes.  It may be beneficiary of things, under this agreement, and the 

indemnity provision, in particular.  But as to duties and obligations that it 

brings, it owes, it's not present.   

And so that's why Counsel is walking you through all these 

different provisions, because he's trying to cobble together a scenario 

where Cosmopolitan, who is a silent party to all this, relative to the trial, 

certainly non-delegable duty.  Certainly heard that.  And certainly, the 

Court reached that issue. 

THE COURT:  And as we're talking about parties, can we 

talk -- maybe clarify one other thing?  Because -- 

MR. REEVES:  Yes, Your Honor. 

THE COURT:  -- for example, affidavits; they're all signed by 

Tao (phonetic), but whoever is the representative --  

MR. REEVES:  It's a managing member. 

AA002598



 

- 17 - 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

 

THE COURT:  -- Tao.  On the management.  So again just to 

clarify -- 

MR. REEVES:  Yes. 

THE COURT:  That's why they're in here, and why we're 

seeing affidavits signed by some executive, a Tao.   

MR. REEVES:  Tao speaks to Marquee speaks to the operator. 

That's accurate, Your Honor. 

THE COURT:  Okay. 

MR. REEVES:  So Tao doesn't speak to Cosmopolitan.  It has 

a separate controlling group.   

THE COURT:  But even though Tao doesn't appear anywhere 

on here, technically, they are -- because you're saying, well, Cosmo is 

not anywhere on this document? 

MR. REEVES:  Correct. 

THE COURT:  Okay.  But since Tao is purporting to have all 

the information for Roof Deck, Roof Deck -- 

MR. REEVES:  Roof Deck, being Marquee. 

THE COURT:  -- is Marquee. 

MR. REEVES:  Not Cosmopolitan.  That's where -- 

THE COURT:  Yeah.  Roof Deck is Marquee and also, 

ultimately, Tao. 

MR. REEVES:  Correct. 

THE COURT:  That's how we get there. 

MR. REEVES:  Marquee, Roof Deck, and Tao, we can almost 

collapse them all together.  Cosmopolitan being completely separate. 
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THE COURT:  Okay. 

MR. REEVES:  And so that's the thrust of everything.  We're 

not distancing ourself from the agreement.  We found it odd that we're 

dealing with it, in terms of introduction of it, vis-a-vis, a pre-answer 

motion.  And so for purposes of what we're doing here, respectfully, pre-

answer motion, this is a motion for summary judgment, when we're 

going -- poring through agreement.  Set that issue to the side.  If we're 

going to introduce the agreement and we're going to consider it, core 

issue; Cosmopolitan is not a party to it.  It is a signatory at the end where 

it says, we will be bound as to a few provisions.  And that's on -- 

THE COURT:  Yeah. 

MR. REEVES:  -- page -- one of the things -- the lease is not 

signed, you'll note, that Counsel relies on, so it's -- that's a little 

cumbersome.  This thing is paginated at the bottom -- 

THE COURT:  Right. 

MR. REEVES:  -- 89.   

THE COURT:  89? 

MR. REEVES:  89.   

THE COURT:  Is 89 --  I think it's page 90 -- Bates-stamped 

down in the lower -- 

MR. REEVES:  See, I don't have a Bates-stamped copy. 

THE COURT:  -- right-hand -- 

MR. REEVES:  So there, in -- 

THE COURT:  -- corner. 

MR. REEVES:  -- and of itself, creates a [indiscernible] and 
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that's why I wanted to ask you -- 

THE COURT:  Right.  It's 89. 

MR. REEVES:  -- because I don't have a Bates-stamped copy.  

So you're looking at something I don't have. 

THE COURT:  Okay.  Page 89 of the agreement itself. 

MR. REEVES:  Page 89 of the agreement. 

THE COURT:  Yeah.  It's the project owner in that paragraph. 

MR. REEVES:  Fair enough.  And I don't mean to suggest that 

you're looking at something that isn't the same as mine, but I'm not able 

to refer you to Bates stamp. 

THE COURT:  Okay. 

MR. REEVES:  But you will see, we're not -- Cosmopolitan, 

it's not a signatory.  Didn't obligate itself to the insurance requirements, 

the waiver of subrogation.  And so if they're outside of the agreement, 

how on earth are we going to bind them to it?  And so, respectfully, 

that's  the thrust of the argument.  We don't need to get, frankly, any 

more complex than that. 

Contribution, well, if we're not a party to the agreement, then 

we get contribution.  So either we're in, relative to enforcing the 

expressed indemnity, or we don't get to enforce the expressed indemnity 

and then we get contribution.  It's kind of an either/or scenario.  We pled 

in the alternative, which you do when you're at the pleading stage, so -- 

THE COURT:  And so counsel's argument that you don't get 

express indemnity -- and you pled that but you're not going to get it -- so 

you can't -- obviously then, you can't claim contribution because you're 
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trying -- at least that's what I understand, but -- 

MR. REEVES:  If I don't get the indemnity, I get the 

contribution. 

THE COURT:  It seemed like he -- 

MR. REEVES:  So either I get the indemnity -- 

THE COURT:  -- was arguing the opposite. 

MR. REEVES:  -- or I get the contribution.  He's trying to say I 

don't get either. 

THE COURT:  Exactly.  Yeah. 

MR. REEVES:  Understood.  Relative to alternate pleading, 

relative to the ability to plead in almost the disjunctive, what we've done 

here is we seek to enforce the indemnity as a third-party beneficiary of it, 

the terms of it, alternatively, contribution.  So if we don't get the benefit 

of enforcing it, if we're held to be outside of the agreement so we don't 

get the benefit of the indemnity, then we want contribution.  

And bear in mind, Your Honor, and this is just to provide 

context, how did we get here?  One way that we got here is, Cosmo and 

Marquee were jointly defended, same lawyer.  And there's a lot of side 

issues relative to that.  Same lawyer -- they never tested one another.  

They never looked to each other and said, well, what portion is yours 

versus what portion is mine?  I represent to this Court that Cosmo was 

the silent one in all this, didn't have a footprint there, wasn't doing 

anything.  It was Marquee that was running the show. 

THE COURT:  Right. 

MR. REEVES:  Running the operation. 
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THE COURT:  And that was my question about, who actually 

found, and what did they find? 

MR. REEVES:  Who actually what, Your Honor? 

THE COURT:  Who actually made the finding, and what did 

they actually find -- 

MR. REEVES:  There was no --- 

THE COURT:  -- with respect to  

MR. REEVES:  -- findings between them. 

THE COURT:  Yeah.  Between the --  

MR. REEVES:  And that's what we're trying to do. 

THE COURT:  Yeah. 

MR. REEVES:  See, this was joint defense, one lawyer, never 

tested.  So of course we're entitled to go and test the proportionate share 

between them, and I suggest to you, it's going to be zero to Cosmo and a 

hundred percent to Marquee. 

THE COURT:  So that's, then, my next question. 

MR. REEVES:  Yes, Your Honor. 

THE COURT:  Because as I said, I forgot to talk to Mr. Salerno 

about this.  Which is, standard on a motion to dismiss Buzz Stew, any 

likelihood that you can find the facts?  What is there factual, or is this just 

entirely, purely legal? 

MR. REEVES:  No.  It's -- 

THE COURT:  I mean, is there really -- 

MR. REEVES:  -- certainly factual. 

THE COURT:  -- any discovery -- 
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MR. REEVES:  It was never tested. 

THE COURT:  -- to be done?   

MR. REEVES:  It was never tested in the underlying case. 

THE COURT:  Yeah. 

MR. REEVES:  I'm representing to you that Cosmopolitan was 

the silent one, didn't have a presence there.  Counsel wants to say 

they're joint and several.  That begs the question.  To be joint and 

several doesn't bear out your internal exposures between two parties 

that are held joint and several. So yes, factual issues predominate 

relative to -- 

THE COURT:  Is that only contribution, or would there also be 

factual issues to determine; is it an enforceable indemnity agreement, 

which is one result?  Or is that purely legal? 

MR. REEVES:  The enforceability -- 

THE COURT:  The contribution, it seems like, would be the 

stature. 

MR. REEVES:  -- whether the parties are bound by it, legal.  

The net effect of being bound it, factual. 

THE COURT:  Okay. 

MR. REEVES:  So on the front end, in terms of whether it's in 

play, that's a legal issue. 

THE COURT:  But at this point, do we determine -- you can 

proceed on your contribution claim, you're not going to be able to 

proceed on your indemnity claim because, you know, whatever.  The 

Court makes that finding.  That's seems to me like that would be a purely 
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legal finding, expressed indemnity -- 

MR. REEVES:  Right.  To the extent this Court held that 

Cosmopolitan doesn't get the benefit to enforce it, I suppose that would 

be a legal issue.  To the extent this Court held that the indemnity 

provision does not respond to the claims, that's factual. 

THE COURT:  Because, again, I'm trying to get to, what if any 

discovery is there on that issue, for the Court to determine between 

enforceable expressed indemnity versus contribution.  Are there factual 

issues there? 

MR. REEVES:  yes.  Your Honor. 

THE COURT:  Okay. 

MR. REEVES:  So we would first go to the trial transcripts and 

ascertain what was litigated relative to that.  Those transcripts not being 

before this Court, the evidence.  My suspicion is, because of a joint 

defense, that the respective roles of the parties was never developed in 

the underlying case. 

THE COURT:  Okay. 

MR. REEVES:  So we would depose representatives from 

Marquee to confirm they were in sole control, that they dictated 

everything, that they didn't look to Cosmopolitan relative to their 

operation of the club. With that information, then we would come to this 

Court and say, with this factual information, we're now making our 

prima facie showing as to why we're entitled to indemnity, so -- 

THE COURT:  Thank you. 

MR. REEVES:  -- to answer your question. 
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THE COURT:  Thank you. 

MR. SALERNO:  Thank you, Your Honor. 

THE COURT:  Sorry about that.  We didn't talk about -- this is 

a motion to dismiss, so -- 

MR. SALERNO:  Sure.  Your Honor, Counsel attempts to 

compilate several legal concepts.  So I'll try to make these clear.  When 

they say they're not a party to the contract and then they say they signed 

it, I think that's somewhat tongue-in-cheek.  At page 89 of the Nightclub 

Management Agreement, they are the project owner.  The project owner 

is defined throughout this agreement, and so are their insurance 

requirements and the relationship to those, as I went through. 

THE COURT:  But there's -- project owner, I appreciate, and 

it's defined all the way through.  But they didn't agree to the whole 

contract.  They only agreed to put -- acknowledged and agreed to be 

bound, solely with respect to the provisions of blah, blah, blah. 

MR. SALERNO:  They agreed to procure the insurance 

required under this agreement.  And that's why we went through the 

lease requirements, which are attached and referenced to this 

agreement.  And that's why we're here, because of the insurance they 

procured.  They claimed it's not subject to the subrogation requirements 

of this agreement.  Which, under the requirements of this agreement, 

require that subrogation rights are waived.  And these are pure legal 

issues.   

This is not a motion for summary judgment.  It's a motion to 

dismiss.  We've cited the legal authority of why it's appropriate when a 
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complaint fails to include, for the second time, the actual operative 

agreement that they're basing their subrogation right on.  We can come 

forward with that agreement, and that's what we've done.  And Your 

Honor can and should decide these types of legal issues up front, to 

avoid the waste of resources that it would cost to develop discovery on 

simply irrelevant issues.  And that's why we're bringing it forward now.   

To say that they're entitled to test the allocation because it 

wasn't done in the underlying action, is simply wrong.  Under this 

agreement, the allocation of liability is only responsible to the extent it's 

not reimbursed by insurance.  That's what these parties contracted for.  

So they're not entitled to test it now, because it was all paid by 

insurance.  The parties, by agreement, only agreed to allocate liability in 

a certain way if it wasn't paid by insurance.  And that's the whole point 

here.   

And so the Uniform Contribution Act and the Calloway 

decision, the case law in Nevada that says it's not one or the other.  It's 

not expressed indemnity, and then if I'm wrong for some reason and it 

fails because it doesn't apply, I get to do contribution; it's we contracted 

for the allocation of liability in a certain way, in an express agreement, 

under the Nightclub Management Agreement here.  And under this 

express indemnity provision, we contracted and provided for it.  We 

don't get the other one, too, in case it doesn't apply, or fails.  That's not 

how it works.   

So if you look at the Calloway decision, it says that, and in 

the other cases we cited, and you look at the Uniform Contribution Act, it 
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says that.  When they've contracted for how to allocate, it's the contract 

that applies.  You don't get the contribution claim when that fails 

because of the manner in which it was allocated.  That's what we have 

here.   

Here, the parties expressly agreed that they would allocate it 

in a certain way, and the key to that is that it had to not be reimbursed by 

insurance.  And otherwise, everybody walks away.  And so whether you 

think they're a party to the agreement because of the way the insurance 

was set up and the way it references a project owner, and there's owner-

insured policies, is really not important.  Because they're claiming 

they're coming forward as a beneficiary.  Well, as a beneficiary, they 

don't obtain greater rights.  They're still stepping into the contract to 

obtain the rights bargained for between the contracting parties.  So they 

don't obtain greater rights than the contracting parties because they're 

coming in as a third party beneficiary.  That's black letter law in Nevada.   

So, Your Honor, it's just not an either-or thing.  And it's 

appropriate for motion-to-dismiss matters, because this should've been 

pled in the complaint.  And because it wasn't, it's before Your Honor 

now.  So we would ask that we take the time to sort out these important 

legal distinctions that had to be addressed as a threshold matter before 

they can move forward.  And try to -- what they're saying relitigate the 

underlying case?  They want to call everybody and relitigate contribution 

and indemnity when those rights have been waived?   

THE COURT:  Okay.  So your position would be that this is 

purely legal, whether we call this a motion to dismiss or a motion for 
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summary judgment? 

MR. SALERNO:  Yeah. 

THE COURT:  Ultimately, it's a purely legal issue.  There is 

nothing to be done.  I mean, the Court either says, you've got a claim 

under express indemnity because you're bound by this contract, or 

you're not bound by this contract.  You're not a party.  You didn't sign it, 

saying you would be bound by those provisions, so you're not bound.  

Therefore, you're claimant's contribution, wouldn't you then have -- 

MR. SALERNO:  Well, no.  It's not -- 

THE COURT:  -- to do discovery? 

MR. SALERNO: -- that you're not bound, they're claiming 

beneficiary status then.  So they obtain no greater rights.  They are 

claiming entitlement to express indemnity, because they're referenced in 

the indemnity provision.  So they're bound by what that indemnity 

provides for.  And they don't also get contribution when that indemnity 

doesn't provide for it, because that's what they contracted for.  And 

these are pure legal issues.   

There's no statement of undisputed facts or disputed facts 

here for Your Honor to decide and weigh.  It's simply, this is the contract.  

And what are the parties' legal standings under these contracts and 

under the law when it comes to contribution, and under the law when it 

comes to subrogation waiver? 

THE COURT:  Thanks. 

MR. REEVES:  Briefly respond, Your Honor? 

THE COURT:  No.  I mean -- no.  
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MR. SALERNO:  Thank you, Your Honor. 

THE COURT:  So now we have the other issues which are the 

St. Paul and the Aspen -- wait a minute -- the Aspen and the AIG 

motions.  So these are the insurance motions.  Who's going to go first, 

AIG? 

MS. KELLER:  Your Honor, if we could?  I'd like to speak on 

behalf of National Union. 

THE COURT:  Okay. 

MS. KELLER:  So what Plaintiff is asking the Court to do here 

is create judge-made law in Nevada, since the Nevada Supreme Court 

has not recognized equitable subrogation between insurers.  And even 

the jurisdictions that do, like California, have never recognized a right to 

equitable subrogation as between excess carriers in different towers.  In 

other words, excess carriers standing on the same footing.  The Plaintiff 

knows this, and so it's now asserting that its coverage is excess to that 

which we've provided.  Because it wants to say, if our coverage is 

excess, then we have the same right to go after you, that, say, in 

California, an excess would have to go after a primary. 

But it's not.  It's not.  They are both excess in different 

towers.  And the Marquee tower, Aspen was primary, National Union is 

excess.  The Cosmopolitan tower, Zurich is primary, St. Paul is excess.  

And all the Court has to do is look at the fact that Cosmo was a named 

insured under the St. Paul policy, and Marquee was the named insured 

under National Union.   

There's no court anywhere, that's held that those excess 
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carriers can go after one another for subrogation.  There just isn't.  So 

what the Court is being asked to do is make two big leaps.  One, to 

establish the principle that the Nevada Supreme Court has not, and they 

can only find one case to cite to the Court, an unpublished opinion -- not 

of the 9th Circuit, but of a district court here in Nevada -- which seemed 

to recognize the right of equitable contribution, but not between excess 

carriers.   

In that case, as the Court can see, in California -- and in fact 

the district court here cited a California case on it, the Fireman's Fund 

case -- it was an excess carrier asking for equitable subrogation from a 

primary.  And you can see why that is, the primary essentially can hold 

excess carriers hostage, but not the other way around when it comes to 

settlement, so -- but that's been the rule.  That's been the rule 

nationwide.  They can't cite you one case standing for the proposition 

that they're asking the Court to do now.   

And even the one case they cite, while it seems to support 

the right of equitable subrogation at least, if an excess is going after a 

primary it puts the kibosh on their other claim for contractual 

subrogation -- for conventional subrogation.  The Court says, no, that's 

not recognized.  And they don't like that part, so they say, well, the Court 

should ignore that part.  So based on an unpublished decision of a 

district court citing California law, they're asking this Court to blaze this 

new path.  It seems to me that in a case like this where they're asking for 

two bodies of judgment law, it shouldn't be the trail court doing it.   

Since they haven't stated a claim that is currently cognizable 
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under Nevada Law, I think this Court should grant our motion.  And then, 

if the Nevada Supreme Court wants to establish that new right of 

equitable subrogation between insurers, it can do so.  And it could also 

consider, at the same time, whether it will become the only court in the 

land to allow equitable subrogation between excess carriers in separate 

towers with coextensive responsibilities.  It should not be for this Court 

to do it.  Plaintiff simply has not gotten there.  And it is consistently 

asking this Court to make these leaps.  Now, this is, of course, purely a 

question of law.  If the -- 

THE COURT:  Okay.  Well, what I don't understand is, is if you 

and Mr. Salerno are both representing National Union and Marquee, 

how are you doing that? 

MS. KELLER:  They have -- 

THE COURT:  Because it seems to me, and this is Mr. 

Salerno's argument, is that these are totally separate legal theories. 

MS. KELLER:  They're separate legal theories, but they're not 

in conflict with one another. 

THE COURT:  Okay. 

MS. KELLER:  Marquee has not suffered a loss, neither has 

Cosmo, because they were compensated by insurance.  So they have no 

underlying bad faith action against the carriers.  The carriers paid the 

money.  They're not out anything.  So we're not in conflict.  But there 

were separate theories pled by Plaintiff.  And we think, as a matter of 

law, those theories fail.  And it is a matter of law for this Court to decide.  

If Counsel wants to continue to argue that they're excess, Counsel 
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should, at minimum, be required to give this Court a copy of its proxy, 

which it keeps hiding.   

And the reason that it hasn't produced it -- I think the 

inference is clear, that if it does produce it, that'll be the end of the case.  

Because it will clearly show that it is excess to Zurich in the 

Cosmopolitan tower, not standing above National Union in the Marquee 

tower.  And we've diagrammed that on page 10 of our motion to 

dismiss.  It isn't refuted.  And in a statement, a legal conclusion in the 

complaint doesn't bind this Court.  If it were a factual assertion, it would.  

But it's a legal conclusion, whether somebody is excess to another 

carrier, and the Court decides that by looking at the policies.  That's how 

the Court always decides that.   

THE COURT:  Well, how do I -- 

MS. KELLER:  So I think -- 

THE COURT:  -- decide it in your client's favor then, when I 

haven't seen a policy, and I don't know if you're right or you're wrong? 

MS. KELLER:  Well, we have provided ours.  Now, I think the 

Defendant should be required to provide its own.  Because the reason 

that they haven't is because the case would fail.  This Court should not 

be expending a huge amount of judicial resources on a case where the 

threshold issue could kill the case.   

THE COURT:  Right.  But my -- 

MS. KELLER:  Because it's a legal issue. 

THE COURT:  -- question is, don't -- I mean, how can I do this 

on a motion to dismiss?  Don't I have to say, put them to test your 
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theory, that, you know, you're -- produce sure policy and show us where 

it is clear that you're not excess in The Cosmo tower? 

MS. KELLER:  Then I think a simple way to do that would be, 

just continue this motion to dismiss, order the Plaintiffs to provide a 

copy of the policy so the Court can make that determination.  Because 

otherwise, what happens is, all this litigation is kicked up for God knows 

how long, when it should be probably aborted at this stage.  And if not 

aborted, it should be deferred to the Nevada Supreme Court to decide. 

THE COURT:  Right.  And again, I understand that.  This is 

why again, on a motion to dismiss standard in Nevada that we have as it 

currently stands, what is there to be litigated versus what is just purely 

an issue of law?  I mean, what would we -- if we don't grant this as a 

motion to dismiss, you always have the right to bring a summary 

judgment motion at a later date.  I mean, that's always been the law.  I 

mean, denying a motion to dismiss doesn't mean there isn't going to 

ultimately be no facts out there that can support their case and they lose 

as a matter of law in a summary judgment. 

MS. KELLER:  That's true. 

THE COURT:  So -- 

MS. KELLER:  We could proceed with litigation, and proceed 

to incur expense, and proceed to use up Court's resources.  And then the 

Court could grant a summary judgment motion, and then it will go to the 

Nevada Supreme Court. 

THE COURT:  But -- 

MS. KELLER:  But there isn't any real reason to do that when 
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this really is a pure question of law. 

THE COURT:  Okay.  All right.  Thank you.   

Now, yeah, ask. 

MR. LOOSVELT:  A lot it applies to Aspen as well, that 

Aspen's a primary.  But in addition to these not being recognized as 

causes of action in Nevada State Court here, it is purely questionable.  

And that's what Your Honor keeps saying as to what Aspen's policy 

limits are.  And that's really what a lot of the claims are based on.  So 

setting aside that these aren't recognized in Nevada, you'd be making 

judge-made law.  

THE COURT:  Okay. 

MR. LOOSVELT:  Outside of that, it's all based on largely 

whether or not Aspen refused settlements within policy limits.  And the 

law's pretty clear on how each occurrence, when it applies in the CGL 

coverage, that that's the limit.  There's been one occurrence here.  St. 

Paul has not argued that there's been two occurrences.  They just argue 

that there's two injuries.  There's a bodily injury and then there's a false 

advertising, because of the false imprisonment claim falls under there.  

That's not how policies are construed, and that's not the purpose of this 

policy.  Each occurrence, the limit is $1 million, regardless of the amount 

of injuries and those things that fall under that CGL coverage.   

And we think the law is pretty clear.  And we do believe that 

is a purely legal question.  And based on that, in addition to the other 

things that the claims do fail, it's Aspen because it's largely what they're 

all based on, if not -- 
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THE COURT:  So we've got the issue on, was Aspen really 

exposed to one million or two million?  It may be a purely legal question 

in the end.  But the issue about, were there opportunities to settle this 

thing within policy limits? 

MR. LOOSVELT:  Well, that's -- 

THE COURT:  Do we have to do discovery on, were there 

opportunities to settle, before we decide, was it one or two? 

MR. LOOSVELT:  Well, whether there's one or two, is a legal 

question based on the policy and based on the case law. 

THE COURT:  But doesn't that control whether or not it was 

reasonable?  Like, say you got an offer -- this is hypothetically speaking, I 

don't know anything about this case, if another judge tried this thing.  So 

hypothetically speaking, maybe there was an offer to settle for 

$1,999,000. 

MR. LOOSVELT:  Well, there was an offer, and it's alleged 

that there was an offer to settle for one and a half million. 

THE COURT:  Right. 

MR. LOOSVELT:  But nothing within Aspen's actual -- 

THE COURT:  There -- one. 

MR. LOOSVELT:  -- policy limits.  And that's the issue here.  

And this is what magically appeared in the amended complaint that was 

absent in the first complaint.  They were talking about the $26 

million -- the 1 million primary and the 25 million excess that was made.  

And then we filed a motion that Your Honor ordered amendment.  And 

then they saw it.  Wait, we've got to come up with something else.  And 
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that's when this whole theory of aggregate limits apply.   

But that is a legal question.  That is not a factual one.  It's a 

legal determination Your Honor can and should make.  Because the law 

is pretty clear that the $1-million-occurrence limit applies.  And if that is 

true, as we believe the case law shows, then there is no failure to settle 

within policy limits, because there is no fact, alleged or otherwise, that 

there was a settlement offer within that $1 million.  And that's why this 

aggregate-limit theory has appeared in the second round.  And, you 

know -- so -- 

THE COURT:  And so need -- again, motion to dismiss stage 

where the question is, is there anything they could possibly go out there 

and discover on any legal theory -- 

MR. LOOSVELT:  Well -- 

THE COURT:  -- that might give rise to a potential for 

recovery?  And ultimately, you may be right, and summary judgment is 

appropriate. 

MR. LOOSVELT:  But -- 

THE COURT:  But -- 

MR. LOOSVELT:  So -- 

THE COURT:  So you're saying at this point with -- 

MR. LOOSVELT:  $1 million -- 

THE COURT:  -- your client, no. 

MR. LOOSVELT:  -- is the policy limit is illegal question. 

THE COURT:  Uh-huh. 

MR. LOOSVELT:  There is no fact alleged that there is a 
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settlement offer within that $1 million.  So that can be determined, yes. 

THE COURT:  Okay.  Okay.  Thank you. 

MS. KELLER:  And Your Honor, could I just add one thing -- 

THE COURT:  Sure. 

MS. KELLER:  -- to clarify -- 

THE COURT:  And then -- well --  

MS. KELLER:  The complaint does plead that National Union 

insures Marquee as its named insured, and that St. Paul insures Cosmo 

as its named insured on an excess policy.  So the complaint does 

establish the two towers right there, even without the Court seeing the 

policy. 

THE COURT:  Okay.  Okay, thanks.  Thanks.   Thanks for 

confirming.  Now Mr. Derewetzky. 

MR. DEREWETZKY:  Thank you, Your Honor.  When Mr. 

Salerno was arguing the Marquee motion, he cited the management 

agreement.  And one of the provisions he cited was 12.2.5 on page 63.   

THE COURT:  Yes. 

MR. DEREWETZKY:  And I may be mistaken, but I think this 

goes to the heart of the question that Counsel just raised about who is 

excess to whom, because this provision states, all insurance coverages 

maintained by operator shall be primary to insurance coverage 

maintained by owner.  Cosmo, owner.  Marquee, operator.  Our 

insurance, whatever that insurance is, whoever it insures; excess to their 

insurance. 

THE COURT:  But don't we have to first determine whether or 
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not your client's bound by this agreement?  Because Mr. Salerno was 

already -- I mean -- the argument is that they're not bound.  That they 

expressly, in their acceptance provisions, said nothing in paragraph 12.  

MR. DEREWETZKY:  Whether who's bound by it? 

THE COURT:  Back here on the signature page, it's Cosmo -- 

MR. DEREWETZKY:  I think the question, Your Honor, is 

whether Marquee is bound by it, because -- 

THE COURT:  Okay. 

MR. DEREWETZKY:  -- this is a provision that deals with 

insurance that's going to benefit Marquee.   

THE COURT:  So then when we get -- for the purposes 

between Marquee and St. Paul, if the argument is, wait a minute, we 

might still have a cause of action here because when Cosmo signed, they 

said, very specifically in there and cherry-picked the sections which they 

agreed to be bound by.  Their signature line is really specific and really 

limited.  So therefore, Mr. Salerno's argument's going to fail because the 

owner never agreed to be bound by section 12. 

MR. REEVES:  But Marquee did, and the key is, Marquee is 

the signatory to it.  Marquee agreed its - 

THE COURT:  Okay.  But --  

MR. REEVES:  -- coverage is primary -- 

THE COURT:  Okay, yeah.   

MR. REEVES:  -- Marquee. 

THE COURT:  So that's what I'm trying to --- 

MR. REEVES:  Yes. 
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THE COURT:  -- get to.  So that does not defeat your 

argument because Counsel has said, look, it is separate towers.  Very 

clearly, within the policies, the language of the policies is going to say, 

we assume.  Nobody's seen your policy, so we don't know.  But the 

policy is going to say, it is excess.  And so therefore, there's two 

separate towers.  And that's the legal theory that's out there, which is, 

when you've got separate towers, can you subrogate?   

Your point being, it doesn't matter if we were not signatories 

to the insurance section; the operator was.  And the operator, being 

Marquee, says, right in there, any other insurance is going to be excess.  

We're up front.  We're number one.  Anything else, we don't care.  That's 

between them and their insurance carrier whether they're excess or not.  

That's between us.  It's been, our insurance carriers and their insurance 

carriers we agreed will be excess.  It doesn't matter. 

MR. DEREWETZKY:  Will be excess? 

THE COURT:  Correct.  Exactly. 

MR. DEREWETZKY:  Yes. 

THE COURT:  A bit important.  That Marquee specifically 

says, we don't care what -- that's between Cosmo and its insurance 

carriers, who's excessive and who's primary.  We don't care.  That 

doesn't matter to us.  Always, as between us and them, we're going to 

be primary.  They're going to be excess. 

MR. DEREWETZKY:  Yes.  And -- 

THE COURT:  They simply said that.  It doesn't matter if your 

clients signed on that or not. 

AA002620



 

- 39 - 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

 

MR. DEREWETZKY:  And we addressed this issue, I think at 

length, in our brief, Your Honor.  And there are other reasons why we 

argue that we're excess and they're primary.  But I'd like to take a minute 

to address -- 

THE COURT:  Yeah. 

MR. DEREWETZKY:  -- the threshold issue -- 

THE COURT:  Yeah. 

MR. DEREWETZKY:  -- of whether there can be a claim for 

subrogation under these circumstances.  Assuming that we prevail on 

the argument that we're excess, Counsel has acknowledged that there 

are cases where excess carriers subrogate against primary carriers.  And 

that would be our situation here.  There isn't a specific case by the 

Nevada Supreme Court under those facts.   

But we lay out in our briefing, at length, the history of 

subrogation in the State of Nevada, starting with a case in 1915, called 

Laffranchini v. Clark, at 39 Nevada 48, which says, subrogation is simply 

a means by which equity works out justice between man and man.  It is a 

remedy which equity seizes upon in order to accomplish what is just and 

fair as between the parties; and the courts incline rather to extend than 

restrict the principle, and the doctrine has been steadily growing and 

expanding in importance.  This is 1915, Your Honor.   

And the court went on to say, subrogation applies to a great 

variety of cases, and is broad enough to include every instance in which 

one party pays a debt for which another party is primarily liable.  Our 

argument here, Your Honor, is that we are paying it.  We have paid a 
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debt for which National Union is primarily liable. And for which -- well, 

and for which National Union is primarily liable.  This has been the law 

in the State of Nevada for over 100 years.  And if there's any question 

about that, you know, cases that were decided in 2010 hold the same.   

The court has expressly stated the district courts have full 

discretion to fashion and grant equitable remedies.  You have the 

authority to do this, even if no other court in Nevada has ever done it.  

But there have been equitable subrogation cases in Nevada for years.  

We cite, in our brief -- and I have to mention this because Counsel raised 

the issue of the Maxwell decision.   As Counsel noted, there are recent 

federal trial court decisions which have enforced the right of equitable 

subrogation in the insurance context, in this situation; excess vs. 

primary, and those are the Colony cases.  There are two of them.  I refer 

to them as "Colony 1" and "Colony 2".  In one of the decisions, the court 

rejected the claim of contractual subrogation based on Maxwell.   

And let me go back to the Canfora case.  The Canfora case 

was a contractual subrogation case, in the context of medical benefits, 

where insurer for the employer compensated the injured insured.  Who 

then went and sued the tortfeasor, got a big recovery.  And the insurer 

wanted to get the amount back of their medical lien.   

The beneficiary cited Maxwell for the proposition that you 

don't have the right to contractual indemnity.  And here's what the 

Nevada Supreme Court said about Maxwell in the Canfora case, we have 

previously prohibited an insurer from asserting a subrogation lien 

against medical payments of its insured as a matter of public policy.  In 
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Maxwell v. Allstate Insurance, we were concerned about the injured 

party recovering less than their full damages.  However, we have held 

that where an insured receives a full and total recovery, Maxwell and its 

public policy concerns are inapplicable. 

In this case, there is no dispute that the insureds, Marquee 

and Cosmo, have been fully protected.  They are -- benefits were paid on 

their behalf.  Certainly, Maxwell does not apply under these 

circumstances.  And the federal district court cases are well reasoned 

that equitable subrogation applies, and there's no reason not to extend 

that to contractual subrogation.   

THE COURT:  Okay.  So Counsel's argument that we really 

can't know until we've seen your policy, which we don't have, is what?  

Because of your argument that it doesn't matter?  Because of 12.2.5, it's 

always going to be excess? 

MR. DEREWETZKY:  Counsel said they need the policy, to 

show that we insured Cosmo, and that we were excess to the Zurich 

policy.  Your Honor said that that was the case, based on what you read.  

What do we need the policy for?  Plus, we have the management 

agreement that says that we're excess regardless.   

THE COURT:  So then what?  What is there to discover?  

Because aren't you essentially saying, purely legal issue. Go ahead and 

decide it today.  We don't need to do anything.  It's purely legal.  Give 

everybody the contracts that are here.  I guess, technically outside the 

scope of the initial pleading.  So I'm just trying to figure out; what's left?  

What are we going to do under a Buzz Stew analysis?  What are we 
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going to do? 

MR. DEREWETZKY:  In terms, Your Honor, of equitable 

subrogation, there is a dispute, in the papers in the case, about who has 

the superior equities.   

THE COURT:  Right.  And this is the whole thing we talked 

about very early on, which is, well, who actually made that 

determination that it was joint and several?  I thought it was, the court 

instructed the jury.  I could be wrong.  Like I said, none of us were there.  

Somebody else tried this case.  So I may be wrong about my 

understanding of how the jury got to -- because how do you get a jury to 

decide what joint and several is? 

MR. DEREWETZKY:  I'm -- 

THE COURT:  How would a jury understand? 

MR. DEREWETZKY:  I don't have that information at hand, 

Your Honor.  But I do know -- 

THE COURT:  So that's something we have to discover. 

MR. DEREWETZKY:  Yes.  But I do know that there are 

allegations in the complaint, and there's argument in the papers, about 

superior equities.  And at least in the very recently decided, again, 

federal district court opinion, Fidelity and Deposit Company of Maryland 

vs. Travelers Casualty, which is at 2018 Westlaw 4550397, the court said 

it could not make a determination on summary judgment as to who has 

the superior equities because it involves questions of fact and questions 

of disputed fact.   

So at the very minimum, if the cause of action for equitable 
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contribution survives, the case must go forward to determine, at a 

minimum, who had the superior equities. 

THE COURT:  Okay.  Got it.  Thank you. 

MS. KELLER:  Your Honor, the --   

THE COURT:   Yes? 

MS. KELLER:  The argument that somehow the lease 

agreement could control who is excess, fails.  It's a matter of black letter 

law that in actions between insurers, regarding priority of coverage 

issues such as here, courts have found the provisions of an insurance 

policy control, over the terms in an insured's contract.  And that's -- we 

cited the Travelers Casualty Surety Company vs. American Equity 

Insurance Company, 93 Cal. App. 4th 1142.  And we cited a couple of 

other cases for that proposition.  You simply can't take an insurance 

policy and convert it into a different kind of policy via a lease agreement 

with someone else.  You can't do it.  And so that fails.   

So we're back to, Plaintiff pled that they insure Cosmo as the 

named insured, and that they have an excess policy.  And they pled that 

National Union insures Marquee as its named insured, excess policy.  So 

you have two towers, and you have two excess carriers going after each 

other.  The idea that we've had equitable subrogation in Nevada for 

years, not between insurance companies ever.  It's always a third party 

tortfeasor and the insurance company.   

So it's a completely different situation.  It really would open 

up, I think, the courts, to endless food fights between excess carriers.  

Everybody in every tower going after every other carrier, saying, well, 
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you're the reason it didn't settle.  No, you are.  And if somebody is going 

to do that, again, it should be the Nevada Supreme Court.   

And one reason is, the same reason that whenever you have 

judge-made law, you want it to be done by the highest court, because 

they can get briefing from everyone.  Including, many amici curiae can 

come in and say, we've researched this extensively and here's what 

we've found.  They're in a position to really seriously consider the pros 

and cons from everybody who might have an interest in it, because it 

would be making new policy.  It's a policy decision.   

And in this case, for the Court to grant our motion to dismiss 

and defer that to the Nevada Supreme Court, would make sense for 

another reason.  There's no one here who's going to be injured in the 

interim.  These are two insurance carriers fighting it out.  There's not a 

paraplegic person who's going without medical care. We're not in a 

situation where witnesses could die or memories fade.  This is a 

situation that is a legal issue only.   

And so that's another reason why I think the fact that Plaintiff 

has not been able to state a claim under current Nevada law, means that 

we should prevail. 

THE COURT:  Thank you.   

Aspen? 

MR. LOOSVELT:  There was no opposition that the one-

million limit applies.  And that's notable, because that's -- even if we 

were going to recognize these new causes of action, that's failed to all 

the claims.  So the initial complaint stated equitable subrogation, and 
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then the amended complaint just did away with equitable.  It sounds like 

that's what the focus is, or maybe there being -- alleging an alternative.  

It's hard to tell.  But under either, they fail because of the purely legal 

question Your Honor cold make, based on the facts and what the 

settlement offers were.  And they were not within the policy limits.   

Even where Your Honor is going to recognize an equitable 

subrogation claim, just looking at some of the elements, they're just 

lacking here.  And this is, it's an equitable thing.  It's to do equity and, 

you know, do fairness to people.  And this is rights emanating from the 

insured.  And one of the prominent elements is that the insured suffered 

a loss.  And they're trying to subrogate it to that loss.  But the insured 

here didn't suffer a loss.  The insured was fully indemnified in the post-

verdict settlement.  Based on all the limits, by the way, which included 

the one with another policy limit.   

THE COURT:  Okay.  But how can we say they didn't suffer a 

loss? There's a big judgment against them that was compromised, and 

insurance did pay that. 

MR. LOOSVELT:  So there's -- 

THE COURT:  But don't they stand in the shoes of Cosmo?  I 

mean -- 

MR. LOOSVELT:  So they -- 

THE COURT:  -- they did that to protect their insured. 

MR. LOOSVELT:  There's a different element that kind of 

addresses that, up under that, and that element is, the insured had an 

existing signable cause of action against the defendant, that they could 
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have asserted had they not been compensated.  So that's a completely 

separate element.  One of the other elements is whether or not the 

insured itself actually suffered a loss.  So after everything is done here 

and they've been paid, where is their loss?  There is none.  They're not 

out-of-pocket on -- 

THE COURT:  I think Counsel's standing up because I don't 

think he addressed the Aspen issues.  So hang on. 

MR. LOOSVELT:  Sure. 

THE COURT:  You'll get the last word.  And we'll let Counsel 

address the Aspen issues, because I --  

MR. DEREWETZKY:  I'm sorry, Your Honor.   

THE COURT:  -- think you -- yeah. 

MR. DEREWETZKY:  I got all excited and sat down. 

THE COURT:  Yeah.  I think you're correct. 

MR. DEREWETZKY:  Yes.  

THE COURT:  We -- 

MR. DEREWETZKY:  Thank you very much.  First of all -- I'm 

just trying to collect my thoughts really quickly, Your Honor -- on this 

issue of whether any of the insureds suffered a loss, it's basic to 

subrogation law that the insured is not going to have been damaged, 

because the insurance company will have paid on its behalf.  And under 

the law of subrogation, which we go into in great detail -- 

THE COURT:  Yeah. 

MR. DEREWETZKY:  -- and the history and the evolution of 

subrogation, it's this fact that allows the insurance company to go and 
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pursue the tortfeasor to get recovery.  The insurance company's out of 

pocket.  They get the rights from the insured to pursue the tortfeasor to 

get reimbursed.  If there was actually a requirement that the insured had 

to be out of pocket, we'd never have a subrogation claim because the 

insured's company wouldn't have paid.  And I think that puts to rest that 

particular argument.   

But let me address the policy limits issue in the Aspen policy, 

because I think this is actually pretty clear.  What Aspen is trying to 

argue is that they have an endorsement amending the common policy 

conditions, that says, if this policy contains two or more coverage parts 

providing coverage for the same occurrence, accident, cause of loss, 

loss, or offense, the maximum limit of insurance, under all coverage 

parts, shall not exceed the highest limit of insurance under any one 

coverage part.  I think we have to assume that the insurance company 

knew what it was doing when it drafted its policy and use the term 

coverage part as opposed to some other term.  

THE COURT:  So the mere fact -- 

MR. DEREWETZKY:  We think -- 

THE COURT:  -- that ultimately in the settlement, if Aspen 

paid -- hypothetically speaking, if Aspen only paid one million out of the 

ultimate settlement, that's not controlling, because you still have to 

determine -- not controlling on the issue of, did they have a settlement 

offer within their policy limits which they could've taken.  The mere fact 

that when they negotiated a settlement, their contribution to that 

settlement may have been one million; that's not controlling on the 
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question of whether or not they did in fact have an offer to settle they 

could've settled for within their policy limits. 

MR. DEREWETZKY:  That's correct, Your Honor.  But what I 

think is controlling is, and the issue is whether there's a $1 million limit 

or a $2 million limit.   

And we get down to this question of, what's a coverage part?  

There are several coverage parts in the Aspen policy.  There's a general 

liability coverage part.  There's a liquor liability coverage part.  And there 

are other coverage parts referred to within the policy.  In the general 

liability coverage part, there are two distinct coverages.  There is bodily 

injury and property damage coverage, and there's personal and 

advertising injury coverage.  Under bodily injury coverage, you have to 

have an occurrence for there to be coverage, an occurrence defined as 

an accident. 

THE COURT:  Okay.  So I understand this.  And so -- but how 

do we need discovery on that? 

MR. DEREWETZKY:  I'm sorry? 

THE COURT:  Why would be need discovery on that?  I mean, 

is -- again, is that just something the Court can say, I think you're wrong.  

It's $2 million because he had both his injury -- because that was a big 

part of this thing, was his damages, the financial loss due to his 

reputation of his inability to run his hedge fund, allegedly.  So the Court 

could just say, I think that's 2 million and you've already said there was 

an offer for 1.75.  Therefore, as a matter of law, you blew it. 

MR. DEREWETZKY:  Yes.  But I think it's important for us -- 
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THE COURT:  So -- 

MR. DEREWETZKY:  -- to argue the legal question. 

THE COURT:  So but what would we look for in -- because, 

again, motion to dismiss; what would we be looking for at this stage of 

the litigation, to say, can you prove that? 

MR. DEREWETZKY:  Well -- 

THE COURT:  Is there anything out there? 

MR. DEREWETZKY:  -- I think it's -- 

THE COURT:  Or it's just a legal issue? 

MR. DEREWETZKY:  -- a legal question, Your Honor.   

THE COURT:  Okay. 

MR. DEREWETZKY:  And I think you have to look at the policy 

and look at it closely in terms of what it is the policy says. 

THE COURT:  Then can it be determined on a motion-to-

dismiss standard, or does it need discovery? 

MR. REEVES:  If he's going to concede a $1.5 million offer 

and you find $2 million, then the answer would be yes.  You have what 

you need. 

THE COURT:  Okay. 

MR. REEVES:  They failed to settle the case -- 

THE COURT:  Okay.   

MR. REEVES:  -- I mean, to your point, or relative to that 

concession.  

THE COURT:  Okay. 

MR. REEVES:  It's an allegation.  And if we're going to say in 
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open court that that concession is binding, then -- 

THE COURT:  Okay.  Thanks. 

MR. LOOSVELT:  I agree it is a legal question as to what the 

limit is.  And so he just talked about an endorsement for different 

coverage parts, all right?  But when we look at the CGL coverage part, 

there's A, B.  You have a section of bodily injury and you have a section 

of this personal and advertising injury.  All these CGL coverage parts are 

subject to the each occurrence limit of $1 million.  It doesn't matter the 

amount of injuries that result under that.  And that's what the case law 

shows and says.   

So what you have here is a legal question of what applies.  Is 

it the one million or is it the two million?  Anything under the CGL, we 

have an each-occurrence limit of $1 million.  It doesn't matter, like in the 

Bisch case, when the Nevada Supreme Court recognized that it was this 

causal approach to when an occurrence applies, that it was this horrible 

thing where this little girl was being backed over, back and forth, back 

and forth.  It wasn't multiple injuries that determined multiple 

occurrences.  It was one causal common event.  And that's this incident 

that happened at Moro [phonetic] Peak.   

Whether that resulted in him being falsely imprisoned and 

being beat up by the security guard -- if that's kind of what the 

allegations parse out -- but it's that one common cause, is that one 

occurrence, and it's that $1 million policy limit that applies to the CGL 

coverage of which the bodily injury and the personal and false 

advertising. 
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THE COURT:  Okay.  All right. Great.  Thanks.  Fine. 

MR. DEREWETZKY:  Your Honor, I didn't get a chance to 

actually finish my argument, because it has to do with this question that 

he just raised, where they argue about occurrences and there are two 

different types of coverage under the CGL coverage part; one that 

doesn't require an occurrence, one that requires an offense.  And the 

offense in this case is false imprisonment.  We have an offense of false 

imprisonment for which there's a $1 million limit, and we have an 

accident that caused bodily injury, for which there's $1 million limit, 

hence, $2 million. 

THE COURT:  Okay. 

MS. KELLER:  Sorry. 

THE COURT:  I'll take a look at this because this -- again, 

we're at the motion-to-dismiss stage. So now that we've opened the 

official envelope, there is arguably one thing that -- I mean, Ms. Keller 

may be right, that we may need the St. Paul policy, either for summary 

judgment purposes or as a supplement to the motion to dismiss, to 

make the legal determination.  Because on that one, I'm having a hard 

time understanding what's left.  Why can't we do this at this stage?  

What do we need to litigate over?   

Same thing with Aspen.  Again, for motion-to -dismiss stage, 

I see those -- Mr. Salerno's correct.  The two insurance issues, although 

very different -- very different -- are distinct from the Marquee issue.  So 

the question on the insurance policies is, what do we need?  If not 

granting a motion to dismiss, what are we proceeding on?  Granting?  
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Denying?  Are we making a determination in their favor in the case that 

they win at this point in time?  The Marquee issue is, to me, it's very 

different.  And that's why I asked, you know, why are we having one set 

of Counsel argue this?  Because I appreciate Counsel saying, but these 

are not inconsistent.  Really?  Really?   

MR. REEVES:  One observation, Your Honor --  

THE COURT:  Okay.  So I'll take it under consideration.   

MR. REEVES:  Okay. 

THE COURT:  I'll let you know. 

MR. REEVES:  May I make one observation? 

THE COURT:  Sure.  And they can have their closing -- 

MR. REEVES:  Well, we didn't -- 

THE COURT:  -- word, too. 

MR. REEVES:  -- file a motion, so when, you know -- 

THE COURT:  All right.   

MR. REEVES:  -- ordinarily when we adjudicate issues like 

this, we have cross-motions -- 

THE COURT:  Right.  And that's why --  

MR. REEVES:  -- and each side is seeking relief, and -- 

THE COURT:  That's why I'm saying, are we essentially 

saying, then, at this stage, if we're all agreeing, it's a purely legal issue? 

MR. REEVES:  Yeah.  I mean, I -- we'd almost like to be 

characterized as the moving party relative to -- you know, co-moving 

party -- 

THE COURT:  Yeah. 
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MR. REEVES:  So, understood. 

THE COURT:  And so -- 

MR. REEVES:  Thank you, Your Honor. 

THE COURT:  There is no motion for a summary judgment 

pending on any of this. 

MR. REEVES:  Understood.  I'm --  

THE COURT:  It's all a motion to dismiss -- 

MR. REEVES:  -- just pointing out a procedural irregularity -- 

THE COURT:  It's --  

MR. REEVES:  -- that we're --  

MR. SALERNO:  Your Honor -- 

THE COURT:  Yeah. 

MR. SALERNO:  -- briefly?  I'm not sure if Your Honor wants 

to entertain supplemental briefing, if you feel like you need St. Paul's 

policy, we'd be happy to do that. 

THE COURT:  I'll let you know. 

MR. SALERNO:  Okay. 

THE COURT:  If I think that that's going to be a critical 

factor -- 

MR. SALERNO:  Yes. 

THE COURT:  -- such that it would be --   

MR. SALERNO:  Yeah. 

THE COURT:  -- deciding thing and there wouldn't be any 

other facts. 

MR. SALERNO:  To the extent Your Honor is prepared to rule, 
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I would like to have the record reflect that we did object to the sur reply -- 

THE COURT:  Okay. 

MR. SALERNO:  -- and requested to strike that -- 

THE COURT:  Uh-huh. 

MR. SALERNO:  So for the record, we would ask for your 

ruling on that as well. 

MR. DEREWETZKY:  And we objected to the two-month-late-

filed reply brief of Aspen and ask that it be stricken. 

THE COURT:  Okay. 

MR. LOOSVELT:  And we oppose that, and counter move for 

approval of the reply, so -- 

THE COURT:  Okay.  All right.  Thank you.  So as I said, I will 

look at that and determine if, in fact, there is anything additional needed, 

or if, really, at this point in time with what we've got, we're done.  

Because I kind of think it's one or the other.  So thank you very much. 

IN UNISON:  Thank you, Your Honor. 

THE COURT:  Thank you very much for time, everybody.  

 [Proceedings concluded at 12:34 p.m.] 
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William Reeves

From: William Reeves <wreeves@mfrlegal.com>

Sent: Wednesday, September 25, 2019 10:51 AM

To: Nicholas Salerno

Cc: Andy Herold; Kathleen Harrison; 'Jeremy Stamelman'; Ramie Morales

Subject: RE: Moradi

To be clear:

• Original inquiry was made on Calendar Day 7 (or, as you state below, 1 business day before 10 calendar days are
scheduled to elapse)

• Follow up was made on Calendar Day 10 (Business Day 6) with a call later that day between us in which no mention
was made of your view as to the deadline

• On Calendar Day 11 (Business Day 7), you substantively responding to our inquiry while contending the Opp is now
untimely

Interesting timing. Under your logic, no extension is needed since we are already too late. Meanwhile, per the Court's
website, the rules remain unchanged.

We will raise with the Court.

William C. Reeves
MORALES • FIERRO • REEVES
2151 Salvio Street, Suite 280
Concord, CA 94520
(925) 288-1776

From: Nicholas Salerno [mailto:nsalerno@heroldsagerlaw.com]
Sent: Wednesday, September 25, 2019 9:45 AM
To: William Reeves
Cc: Andy Herold; Kathleen Harrison; 'Jeremy Stamelman'; Ramie Morales
Subject: RE: Moradi

Bill –

This exchange seems unproductive. You requested an extension the business day before your oppositions were due and
apparently did not appreciate the rule changes. We were not able to address your request with our client until the
deadline had passed. You have offered no understandable reason why additional time would be needed to brief the
same legal issues for a third time with the court. Nonetheless, we have offered you a proposal that provides some
additional time for the briefing under a reservation of rights. Please advise how you wish to proceed.

From: William Reeves <wreeves@mfrlegal.com>
Sent: Wednesday, September 25, 2019 9:40 AM
To: Nicholas Salerno <nsalerno@heroldsagerlaw.com>
Cc: Andy Herold <aherold@heroldsagerlaw.com>; Kathleen Harrison <kharrison@heroldsagerlaw.com>; 'Jeremy
Stamelman' <jstamelman@kelleranderle.com>; Ramie Morales <rmorales@mfrlegal.com>
Subject: RE: Moradi

The exchange set forth below speaks for itself. Not sure what sentences you are referring to. At this point, feel free to
clarify and/or expound upon where you believe I have erred.
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William C. Reeves
MORALES • FIERRO • REEVES
2151 Salvio Street, Suite 280
Concord, CA 94520
(925) 288-1776

From: Nicholas Salerno [mailto:nsalerno@heroldsagerlaw.com]
Sent: Wednesday, September 25, 2019 9:33 AM
To: William Reeves
Cc: Andy Herold; Kathleen Harrison; 'Jeremy Stamelman'; Ramie Morales
Subject: RE: Moradi

Bill –

Apparently, you see some benefit to casting unfounded accusations. We tried to explain how this developed from our
end on the phone yesterday and you would only make similar unfounded accusations without allowing us to even
complete a sentence. This is your error. Please clarify if you are rejecting the proposal.

From: William Reeves <wreeves@mfrlegal.com>
Sent: Wednesday, September 25, 2019 7:38 AM
To: Nicholas Salerno <nsalerno@heroldsagerlaw.com>
Cc: Andy Herold <aherold@heroldsagerlaw.com>; Kathleen Harrison <kharrison@heroldsagerlaw.com>; 'Jeremy
Stamelman' <jstamelman@kelleranderle.com>; Ramie Morales <rmorales@mfrlegal.com>
Subject: RE: Moradi

Odd proposal since we requested the extension on calendar Day 7. Given this, it appears AIG strategically stalled in an
effort to manufacture its timeliness argument. Unfortunate and disappointing gamesmanship.

William C. Reeves
MORALES • FIERRO • REEVES
2151 Salvio Street, Suite 280
Concord, CA 94520
(925) 288-1776

From: Nicholas Salerno [mailto:nsalerno@heroldsagerlaw.com]
Sent: Tuesday, September 24, 2019 3:40 PM
To: wreeves@mfrlegal.com
Cc: Andy Herold; Kathleen Harrison; Jeremy Stamelman
Subject: FW: Moradi

The proposal is as follows:

 St. Paul to file its opposition to National Union’s and Marquee’s motions for summary judgment by October 4.
 National Union and Marquee reserve their rights to contend St. Paul missed its deadline to file oppositions to

their motions for summary judgment.
 National Union and Marquee to file their replies by October 18.
 Parties agree to move the October 23 discovery motion hearing date until after the new MSJ hearing date.
 Discovery stay in place through new MSJ hearing and new discovery motion hearing.

If acceptable, please provide proposed stipulations for the Judge and for the Discovery Commissioner to accomplish the
above.
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From: William Reeves <wreeves@mfrlegal.com>
Sent: Tuesday, September 24, 2019 12:23 PM
To: 'Nicholas Salerno' <nsalerno@heroldsagerlaw.com>
Cc: 'Andy Herold' <aherold@heroldsagerlaw.com>; 'Kathleen Harrison' <kharrison@heroldsagerlaw.com>; Jeremy
Stamelman <jstamelman@kelleranderle.com>
Subject: RE: Moradi

Go ahead and make a proposal and we will convey it to our client.

William C. Reeves
MORALES • FIERRO • REEVES
2151 Salvio Street, Suite 280
Concord, CA 94520
(925) 288-1776

From: Nicholas Salerno [mailto:nsalerno@heroldsagerlaw.com]
Sent: Tuesday, September 24, 2019 12:19 PM
To: wreeves@mfrlegal.com
Cc: Andy Herold; Kathleen Harrison; Jeremy Stamelman
Subject: Moradi

Bill –

As we tried to explain during the call today, EDCR 1.14 has been suspended by the Eighth District pursuant to the
attached Administrative Order, effective March 12, 2019. As such, the exclusion of weekends and holidays for deadlines
of less than 11 days no longer applies nor does the mail rule. The deadline for the oppositions has passed and we do not
have client authority to extend an already passed deadline. However, we believe our clients would be agreeable to an
extended briefing period that is not as lengthy as proposed with the proviso that (i) my clients reserve all rights relating
to the missed opposition deadline and (ii) the hearing on the motion to phase discovery is moved commensurately to a
time after the MSJ hearing.

Please let us know if there is any interest in an approach of this nature.

From: William Reeves <wreeves@mfrlegal.com>
Sent: Tuesday, September 24, 2019 11:10 AM
To: Nicholas Salerno <nsalerno@heroldsagerlaw.com>
Cc: 'Jeremy Stamelman' <jstamelman@kelleranderle.com>; Andy Herold <aherold@heroldsagerlaw.com>; 'Jeremy
Stamelman' <jstamelman@kelleranderle.com>; Ramie Morales <rmorales@mfrlegal.com>
Subject: RE: Moradi

I do not understand the purpose of the call. Per below, you refused any extension. Has there been a change in position?

Local Rules obtained via the Clark County website today are attached. Let me know what I am missing.

William C. Reeves
MORALES • FIERRO • REEVES
2151 Salvio Street, Suite 280
Concord, CA 94520
(925) 288-1776

From: Nicholas Salerno [mailto:nsalerno@heroldsagerlaw.com]
Sent: Tuesday, September 24, 2019 10:50 AM
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To: William Reeves
Cc: 'Jeremy Stamelman'; Andy Herold; 'Jeremy Stamelman'; Ramie Morales
Subject: RE: Moradi

We will give you a call at 11:00 PM.

From: William Reeves <wreeves@mfrlegal.com>
Sent: Tuesday, September 24, 2019 10:25 AM
To: Nicholas Salerno <nsalerno@heroldsagerlaw.com>
Cc: 'Jeremy Stamelman' <jstamelman@kelleranderle.com>; Andy Herold <aherold@heroldsagerlaw.com>; 'Jeremy
Stamelman' <jstamelman@kelleranderle.com>; Ramie Morales <rmorales@mfrlegal.com>
Subject: RE: Moradi

No idea what confusion or options you are referencing. I am around.

William C. Reeves
MORALES • FIERRO • REEVES
2151 Salvio Street, Suite 280
Concord, CA 94520
(925) 288-1776

From: Nicholas Salerno [mailto:nsalerno@heroldsagerlaw.com]
Sent: Tuesday, September 24, 2019 10:18 AM
To: William Reeves
Cc: 'Jeremy Stamelman'; Andy Herold; 'Jeremy Stamelman'; Ramie Morales
Subject: RE: Moradi

Bill –

Your response indicates some confusion as to where we are coming from. Are you available for a call at 11:00 AM to
clarify and discuss options?

From: William Reeves <wreeves@mfrlegal.com>
Sent: Tuesday, September 24, 2019 10:07 AM
To: Nicholas Salerno <nsalerno@heroldsagerlaw.com>
Cc: 'Jeremy Stamelman' <jstamelman@kelleranderle.com>; Andy Herold <aherold@heroldsagerlaw.com>; 'Jeremy
Stamelman' <jstamelman@kelleranderle.com>; Ramie Morales <rmorales@mfrlegal.com>
Subject: RE: Moradi

Your response below is disappointing and reflects a lack of professional courtesy.

As you know, LR 1.14 provides that weekends are excluded from time calculations. The recent changes in the NRCP do
not trump these rules, a fact highlighted by your comment below that our Oppositions to your 40+ page dispositive
motions are due in 10 calendar days, which is ludicrous.

As stated during your call, the additional time requested is, in part, to permit for us to coordinate with our clients in
opposing the motions. I assume the same was true when your office previously requested extensions which we agreed to
afford as a matter of professional courtesy.

Given your position outlined below, I see no reason for a further call. If you believe otherwise, I am reachable per
below. All rights remain reserved.

William C. Reeves
MORALES • FIERRO • REEVES
2151 Salvio Street, Suite 280
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Concord, CA 94520
(925) 288-1776

From: Nicholas Salerno [mailto:nsalerno@heroldsagerlaw.com]
Sent: Tuesday, September 24, 2019 9:15 AM
To: William Reeves
Cc: 'Jeremy Stamelman'; Andy Herold; Jeremy Stamelman
Subject: RE: Moradi

Bill –

NU’s and Marquee’s motions for summary judgment are premised on the same legal arguments that were briefed in the
two rounds of their motions to dismiss so it is unclear why St. Paul needs the additional weeks when those legal issues
have already been briefed at length. When we spoke yesterday, you did not offer a particular reason for the extension
request and our clients do not understand what St. Paul’s good cause would be for the amount of time requested.

In addition, we have reviewed the rules and are confused by St. Paul’s request because the deadline for St. Paul to file its
oppositions is now past: 10 days from the filing and service of the motions for summary judgment. We cannot agree to
an extension of a past deadline.

Please let us know if you would like to set a call today to discuss St. Paul’s basis for an extended briefing period.

From: William Reeves <wreeves@mfrlegal.com>
Sent: Tuesday, September 24, 2019 7:25 AM
To: Nicholas Salerno <nsalerno@heroldsagerlaw.com>
Cc: 'Jeremy Stamelman' <jstamelman@kelleranderle.com>
Subject: RE: Moradi

Let me know on the extension.

Note that we plan to involve the Court via Emergency Motion if needed.

Thanks.

William C. Reeves
MORALES • FIERRO • REEVES
2151 Salvio Street, Suite 280
Concord, CA 94520
(925) 288-1776

From: William Reeves [mailto:wreeves@mfrlegal.com]
Sent: Monday, September 23, 2019 11:32 AM
To: Nicholas Salerno
Cc: 'Jeremy Stamelman'
Subject: RE: Moradi

Works. Talk to you then.

William C. Reeves
MORALES • FIERRO • REEVES
2151 Salvio Street, Suite 280
Concord, CA 94520
(925) 288-1776
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From: Nicholas Salerno [mailto:nsalerno@heroldsagerlaw.com]
Sent: Monday, September 23, 2019 11:28 AM
To: William Reeves
Cc: 'Jeremy Stamelman'
Subject: RE: Moradi

How about 1:30 PM?

From: William Reeves <wreeves@mfrlegal.com>
Sent: Monday, September 23, 2019 10:49 AM
To: Nicholas Salerno <nsalerno@heroldsagerlaw.com>
Cc: 'Jeremy Stamelman' <jstamelman@kelleranderle.com>
Subject: RE: Moradi

Yes.

William C. Reeves
MORALES • FIERRO • REEVES
2151 Salvio Street, Suite 280
Concord, CA 94520
(925) 288-1776

From: Nicholas Salerno [mailto:nsalerno@heroldsagerlaw.com]
Sent: Monday, September 23, 2019 10:46 AM
To: William Reeves
Cc: Jeremy Stamelman
Subject: RE: Moradi

Are you available to discuss this afternoon?

From: William Reeves <wreeves@mfrlegal.com>
Sent: Monday, September 23, 2019 10:03 AM
To: Nicholas Salerno <nsalerno@heroldsagerlaw.com>
Subject: RE: Moradi

Let me know. Thanks.

William C. Reeves
MORALES • FIERRO • REEVES
2151 Salvio Street, Suite 280
Concord, CA 94520
(925) 288-1776

From: William Reeves [mailto:wreeves@mfrlegal.com]
Sent: Friday, September 20, 2019 9:19 AM
To: Nicholas Salerno
Subject: Moradi

Do you want to set a briefing schedule for the AIG and Marquee motions? Opps due in 30 days and replies due 21 days
thereafter?

William C. Reeves
MORALES • FIERRO • REEVES
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2151 Salvio Street, Suite 280
Concord, CA 94520
(925) 288-1776

******************PLEASE NOTE ***************
This email message and any documents accompanying this transmittal may contain privileged and/or confidential information and is
intended solely for the addressee(s) named above. If you are not the intended addressee/recipient, you are hereby notified that any
use of, disclosure, copying, distribution or reliance on the contents of this email information is strictly prohibited and may result in
legal action against you. Please reply to the sender advising of the error in transmission and immediately delete/destroy the
message and any accompanying documents. Thank you.
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INTRODUCTION

The underlying action triggered two coverages within Aspen's CGL Coverage Part: 1)

Coverage A - Bodily Injury and Property Damage Liability, which covers bodily injury caused by

an accident, i.e., negligence; and 2) Coverage B - Personal and Advertising Injury, which covers

injuries resulting from a variety of offenses including false imprisonment. Because the underlying

action alleged and the $161 million special verdict found liability based on bodily injury from

negligence as well as for false imprisonment, both coverages apply. Coverage A is subject to a $1

million per occurrence limit, limiting Aspen's indemnity obligation under Coverage A for damages

resulting from one occurrence to $1 million. Coverage B is subject to a personal and advertising

injury limit of $1 million, limiting Aspen's indemnity obligation under Coverage B for injury

sustained by any one person to $1 million. Aspen's indemnity obligation under the sum of both

coverage parts together is in turn limited by the general aggregate limit of $2 million. Therefore,

because both coverages were triggered by the underlying suit, Aspen had $2 million available to

settle this case and indemnify its insured.

Aspen disputes this plain language, arguing that: 1) the per occurrence limit applies to both

Coverage A and Coverage B; 2) its Coverage Part endorsement limits not just coverage under the

Coverage Parts of the policy, but also coverages within a Coverage Part; and 3) its policy is

ambiguous, and should be resolved against its insured to limit coverage. All of these arguments

fail to withstand even basic scrutiny. The policy plainly states the per occurrence limit of $1

million applies only to Coverage A, not Coverage B, and that the $1 million personal and

advertising limit applies to Coverage B, with both coverages together subject to the general

aggregate of $2 million. In fact, Coverage B does not require an occurrence or use that term

because many of the covered offenses are not occurrences, so to subject it to a per occurrence limit

would render Coverage B illusory. Aspen’s position is therefore necessarily wrong.

Aspen does not even attempt to address this actual policy language. Rather, it cites

irrelevant cases that only involved damages under Coverage A, and which therefore only involved

the per occurrence limit, for the proposition that the per occurrence applies to Coverage B as well.

Of course, these cases do nothing of the kind, since they did not involve Coverage B. In contrast,

AA002660



2
ST. PAUL’S REPLY AND OPPOSITION RE SUMMARY
JUDGMENT AGAINST ASPEN CASE NO. A-17-758902-C

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

St. Paul cites not only clear policy language but also cases nationally that hold there is no reason a

policy cannot provide multiple coverages for damages within a single action.

Further, St. Paul explained in detail in its moving papers why the Coverage Part

endorsement does not apply to coverages within a Coverage Part under its plain language, and

summarizes that discussion again below. Aspen also does not attempt to address St. Paul's textual

argument of this endorsement, thereby effectively conceding St. Paul's reading is correct. Instead,

it pivots into an ambiguity argument, arguing that its policy is ambiguous. This is not the law in

Nevada. The policy is not ambiguous. It says there are two limits. Therefore, there are two

limits. Even if it were ambiguous, it would be construed in favor of the insured, in whose shoes

St. Paul stands. Therefore, this Court should grant St. Paul's motion that Aspen had two limits of

$1 million each or a total of $2 million available in the underlying case.

In its attempt to avoid the plain language of its policy, and, ultimately, the consequences of

its acts, Aspen argues it cannot be held to account for its actions because subrogation does not

exist in Nevada and because St. Paul protected Cosmo from Aspen’s bad faith Aspen is off the

hook.1 Because Aspen's discussion of subrogation is so fundamentally misguided, and because

even before Aspen's misleading opposition brief this Court had questions regarding the operation

of subrogation generally, St. Paul feels compelled to again provide a comprehensive primer on the

law of subrogation below.

Put simply, subrogation is when one party stands in the shoes of another because it paid for

that other party's injuries, thereby transferring to it via equity or contract the rights that injured

party originally had to seek redress from the third party who injured it. Fundamental to this

definition is that the originally injured party had its injuries paid for by the subrogating party.

Thus, the fact that the injured party had its injuries paid for does not obviate a right of subrogation

1 St. Paul agrees with Aspen's footnote no 2, wherein it infers St. Paul intended on this
motion for the Court to rule only the number of available limits and the propriety of subrogation in
Nevada. That was in fact St. Paul's intent. Thus this Court does not have to rule on whether St.
Paul ultimately succeeds in its subrogation claim, whether it has evidence to support the elements
of that claim, and it does not need to render final judgment against Aspen. Rather, all the Court
need decide now is whether St. Paul can assert a claim for subrogation if it can prove the elements
it says it can under Nevada law.
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as Aspen would have this Court believe; rather, it is what creates that right. Aspen's position has

been referred to as "circular" and "illogical" repeatedly by the courts, because otherwise

subrogation would not exist at all.

Further, contractual subrogation is when one party has the right to subrogate to the rights

of another per a contract between them, rather than merely through equity. This contract is

between the subrogating party and the injured party, not between the subrogating party and the

tortfeasor who caused those injuries. Aspen's position that St. Paul needs a contract with Aspen to

sue it in contractual subrogation is therefore misguided. If St. Paul did have a direct contract with

Aspen, a suit on on that contract would simply be a breach of contract action, not contractual

subrogation. The reason it is called contractual "subrogation" is that St. Paul does not have such a

contract, but rather subrogates to Cosmo's contract with Aspen. That is the whole point. St. Paul

can sue under contractual subrogation because its policy includes a subrogation clause, which is

undisputed, and which are enforced in Nevada. Therefore, again, Aspen's arguments fail.

All the cases Aspen cites either do not say what it claims they do, or are demonstrably

incorrect themselves. If the Court were to hold to the contrary, that there is no right of

subrogation in Nevada under these circumstances, than inevitably insurers will play chicken with

each other in the settlement of cases, hoping that the other blinks first, pays the claim, and thereby

gets stuck with the bill. Not only would this operate as a windfall to unscrupulous insurers like

Aspen who commit bad faith while increasing premiums, but it would also greatly increase the

risk of judgments in excess of policy limits that will directly injure insureds. Accordingly, this

Court should grant St. Paul's motion for partial summary judgment, holding Aspen had two limits

or a total of $2 million available to settle the underlying case, and that subrogation in the

circumstances St. Paul alleges is available in Nevada.

LEGAL ARGUMENT

I. Aspen Had $2 Million in Applicable Limits.

A. Aspen's $1 Million Per Occurrence Limit Applied.

Aspen does not dispute that its $1 million per occurrence limit applied to the underlying

action. As St. Paul explained in its moving papers, that limit applies whenever Coverage A -

AA002662



4
ST. PAUL’S REPLY AND OPPOSITION RE SUMMARY
JUDGMENT AGAINST ASPEN CASE NO. A-17-758902-C

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

Bodily Injury and Property Damage Liability of the CGL Coverage Part is triggered. Coverage A

covers sums the insured becomes legally obligated to pay as damages because of bodily injury or

property damage, if that injury or damage occurs during the policy period, and if it is caused by an

occurrence, defined as an accident. Here, it is undisputed that this loss triggered Coverage A

because of Moradi's bodily injury in the form of a beating and traumatic brain injury, and because

negligence was alleged in the underlying complaint and found in the special verdict.

Aspen's indemnity obligation under Coverage A is limited by the per occurrence limit,

which provides:

5. Subject to Paragraph 2 or 3 above, whichever applies, the Each Occurrence
Limit is the most we will pay for the sum of:

a. Damages under Coverage A; and
b. Medical expenses under Coverage C

because of all bodily injury and property damage arising out of any one
occurrence.

This is not a complicated clause. It limits the amount of indemnity available under

Coverage A and Coverage C (which is not relevant here) arising out of one occurrence to the

amount of the per occurrence limit. It does not state that the each occurrence limit applies to

Coverage B. Therefore, the each occurrence limit does not apply to Coverage B, but rather only

Coverage A. The declarations of Aspen's policy state that the per occurrence limit is $1 million.

Therefore, Aspen's $1 million per occurrence limit was triggered by the underlying claim.

B. Aspen's $1 Million Personal and Advertising Injury Limit Applied.

Coverage A is not the only coverage within the CGL Coverage Part that was applicable to

the damages at issue. Coverage B - Personal and Advertising Injury was also applicable.

Coverage B covers sums the insured becomes legally obligated to pay as damages because of

personal and advertising injury. Personal and advertising injury is in turn defined to include a

number of offenses, including false imprisonment. Because here the underlying suit alleged,

among other things, false imprisonment, and the special verdict awarded damages based in part on

a finding of false imprisonment, Aspen's personal and adverting injury limit under Coverage B

was also triggered.
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Aspen's indemnity obligation under Coverage B is limited by its personal and advertising

injury limit, which provides:

4. Subject to Paragraph 2. above, the Personal and Advertising Injury Limit is
the most we will pay under Coverage B for the sum of all damages because
of all "personal and advertising injury" sustained by any one person or
organization.

This is also not a complicated provision. It limits Aspen's indemnity obligation under

Coverage B to the amount of the personal and advertising limit for all personal and advertising

injury sustained by any one person. It does not apply to Coverage A because it does not reference

Coverage A. Rather, it limits Coverage B. Aspen's declarations state that the personal and

advertising limit is $1 million. Thus here, because one person was subject to false imprisonment,

only one personal and advertising injury limit is available. Therefore, Aspen's $1 million personal

and advertising limit under Coverage B was also triggered.

C. Aspen's General Aggregate Limit Caps Indemnity Under Coverages A and B
at $2 Million.

The policy further provides a general aggregate limit which caps Aspen's total liability

when both Coverage A and Coverage B are triggered. It states:

2. The General Aggregate Limit is the most we will pay for the sum of:

a. Medical expenses under Coverage C;

b. Damages under Coverage A, except damages because of "bodily
injury" or "property damage" included in the "products-completed
operations" hazard; and

c. Damages under Coverage B.

Again, this is a straightforward provision. It states that the general aggregate limit applies

to the sum of damages under both Coverage A and Coverage B. Therefore, if a claim triggers

both coverages, the general aggregate is the most Aspen can owe. This is an example of a limits

section that actually applies to both Coverage A and Coverage B, and thus an example of how

Aspen would have to draft that clause addressing the per occurrence limit for it to function as

Aspen claims it does. Here, the declarations state that the general aggregate limit is $2 million,

AA002664



6
ST. PAUL’S REPLY AND OPPOSITION RE SUMMARY
JUDGMENT AGAINST ASPEN CASE NO. A-17-758902-C

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

which means that no matter how many occurrences took place under Coverage A and no matter

how many people were injured under Coverage B, Aspen's liability is capped at $2 million. Thus,

it had $2 million available to settle the underlying suit.

D. Aspen's Per Occurrence Limit Does Not Apply to Coverage B Because
Coverage B Does Not Require an Occurrence.

Coverage A and Coverage B have different limits because they are designed to cover

different types of injuries caused by different kinds of actions. As well-explained by the

International Risk Management Institute ("IRMI"), a leading insurance industry source:2

Coverage A of the standard commercial general liability (CGL) policy covers the
insured's liability for "property damage" and "bodily injury." . . . Liability in
connection with any of these forms of injury or damage is determined by tort law—
the branch of law that governs civil wrongs not arising out of contract or statute.
Some torts are negligent torts; bodily injury and property damage liability as
covered by a CGL policy is based on negligence. But another category of torts—
intentional torts—includes forms of injury different from bodily injury or property
damage. These torts consist of a person's intentional acts that result in offenses such
as libel or slander, wrongful eviction, invasion of privacy, and copyright
infringement. Liability for acts of these kinds is insured by CGL Coverage B—
Personal and Advertising Injury.

The CGL policy defines these offenses as constituting "personal and advertising
injury" . . . and makes injury of that kind the subject of the policy's Coverage B.
Because negligent torts resulting in bodily injury or property damage, and
intentional torts resulting in personal and advertising injury, are so different, the
policy assigns completely different sets of provisions and exclusions to the two
forms of coverage. For instance, while bodily injury and property damage under
Coverage A must be caused by an "occurrence," which is defined as an accident,
personal and advertising injury must be caused by an "offense." The kind of
intentional tort that results in covered "personal and advertising injury" cannot
usually be termed an "accident," so the requirement of an "occurrence" under
Coverage B would defeat coverage from the outset in most instances. Similarly,
there is no exclusion of injury that is expected or intended by the insured under

2 IRMI is an educational organization and 'the leading publication for coverage analysis.'”
Deters v. USF Ins. Co., 797 N.W.2d 621 at 4 (Iowa Ct. App. 2011) (disposition without published
opinion). IRMI has been relied upon by courts across the country, including the Nevada Supreme
Court, for policy interpretation. See, e.g., McKellar Dev. of Nevada, Inc. v. N. Ins. Co. of New
York, 108 Nev. 729, 733, 837 P.2d 858, 860 n.4 (1992) (relying on an IRMI publication to glean
industry intent regarding the alienated premises exclusion); see also, e.g., Fireguard Sprinkler
Sys., Inc. v. Scottsdale Ins. Co., 864 F.2d 648, 652 (9th Cir. (Or.) 1988); Furzier v. Ins. Co. of the
W., 59 Cal. App. 4th 1276, 1287, 69 Cal. Rptr. 2d 629, 634 (1997). As stated by one California
court when citing IRMI: "insurance industry publications are particularly persuasive as
interpretive aids where they support coverage on behalf of the insured." Prudential-LIME
Commercial Ins. Co. v. Reliance Ins. Co., 22 Cal. App. 4th 1508, 1512–13, 27 Cal. Rptr. 2d 841,
844 (1994).
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Coverage B. . . . Instead, personal and advertising injury coverage is subject to
exclusions that approach the insured's intentions from a different perspective, since
the liability being insured is liability arising from an intentional tort. . . .

As a separate coverage under the CGL policy, personal and advertising injury is
also subject to its own set of policy limits.

https://www.irmi.com/online/cli/ch005/1l05e-coverage-b-personal-and-advertising-injury-

liability.aspx (emphasis added).

IRMI explains that Coverage A requires negligence, which is achieved through defining

occurrence as an accident. In contrast, Coverage B does not have an occurrence requirement, and

indeed, never uses that term, because its covered offenses often include intent as an essential

element. See also, Mez Indus., Inc. v. Pac. Nat. Ins. Co., 76 Cal. App. 4th 856, 865 (1999) (the

personal and advertising injury coverage "does not depend upon an accident, but may be based

(and often is) on the intentional acts of the insured."); Stein-Brief Group v Home Indem., 65 Cal.

App. 4th 364, 372 (Cal. App. 4th 1998) ("Stein–Brief correctly points out personal injury coverage

is not dependent on an occurrence, as is bodily injury and property damage coverage, but arises

out of one or more offenses specified in the policy."); Gen. Accident Ins. Co. v. W. Am. Ins. Co.,

42 Cal. App. 4th 95, 103 (1996) ("Unlike liability coverage for property damage or bodily injury,

personal injury coverage is not based on an accidental occurrence. Rather, it is triggered by one of

the offenses listed in the policy."). It is therefore nonsensical for Aspen to assert that the per

occurrence limit impacts its indemnity obligation under Coverage B.

Indeed, the essential elements of false imprisonment include intent. Hernandez v. City of

Reno, 97 Nev. 429, 433 (1981) ("'An actor is subject to liability to another for false imprisonment

'if (a) he acts intending to confine the other or a third person within boundaries fixed by the actor,

and (b) his act directly or indirectly results in such a confinement of the other, and (c) the other is

conscious of the confinement or is harmed by it.'"). Therefore, false imprisonment would not

qualify as an accident, i.e., an occurrence under Coverage A. However, it need not, because it is a

covered offense under Coverage B, which does not require an occurrence. Aspen's position that

the per occurrence limit restricts coverage for an offense which would not qualify as an occurrence

is absurd, and would effectively render Coverage B illusory, by obviating coverage for specifically

AA002666



8
ST. PAUL’S REPLY AND OPPOSITION RE SUMMARY
JUDGMENT AGAINST ASPEN CASE NO. A-17-758902-C

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

covered offenses. However, this is not what its policy says. Rather, the personal and advertising

injury limit applies to Coverage B, not the per occurrence limit of Coverage A.

Thus, because the underlying suit triggers both coverages, both limits apply.

E. Insurers Are Free to Issue Policies Where Multiple Limits Apply.

Cases nationally also conclude multiple limits within a policy can apply to a single claim

when the plain language of the policy so provides. For example, in Kitsap Cty. v. Allstate Ins. Co.,

136 Wash. 2d 567, 581–82, 964 P.2d 1173, 1180 (1998), the Washington Supreme Court held that

where pollution implicated both the property damage coverage and the personal injury coverage of

the policy through the offense of trespass, two sets of limits were triggered. It reasoned:

There is, in short, no rule of law that we are aware of that prevents an insurance
company from providing overlapping coverage in any policy that it issues. By the
same token, we know of no authority for the proposition that an insured must elect
which coverage it chooses if it has been furnished with overlapping coverage in a
policy. Any insurer that is a party to this suit provided the coverage that can be
ascertained from a plain reading of its entire policy or policies. If the claims against
Kitsap County constitute “personal injury” as that term is defined in any policy,
then coverage is available under that policy, notwithstanding the fact that additional
coverage may be provided to the insured by other provisions in the policy.

Id. at 581-82.

In other words, if a suit includes both property damage and personal injury, and the policy

provides separate limits for each of these injuries, then both limits apply. Other cases nationally

are in accord. See, e.g., FLM, LLC v. Cincinnati Ins. Co., 24 N.E.3d 444, 457 (Ind. Ct. App.

2014), aff'd on reh'g, 27 N.E.3d 1141 (Ind. Ct. App. 2015) ("We are also unaware of any rule of

law that prevents an insurance company from providing overlapping coverage, and Cincinnati's

CGL policy does not prohibit it under the facts of this case."); DAE Aviation Enterprises, Corp. v.

Old Republic Ins. Co., No. 11-CV-554-LM, 2012 WL 3779154, at 10 (D.N.H. Aug. 31, 2012); see

also, Granite State Ins. Co. v. Conner, 83 Mass. App. Ct. 1133, 987 N.E.2d 620 (2013) (example

of three overlapping coverages). Accordingly, here too, Aspen provides two limits.

F. The Cases Cited by Aspen Involved Only Coverage A.

Aspen ignores its policy language and instead cites cases involving only damages under

Coverage A, and to which only the per occurrence limit therefore applied. For instance, Century

Sur. Co. v. Casino W., Inc., 99 F. Supp. 3d 1262 (D. Nev. 2015) involved hotel guests dying from
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carbon monoxide poisoning. That was a bodily injury case under Coverage A. It had nothing to

do with any personal injury offense under Coverage B. Thus, the number of occurrences there

limited total indemnity, because indemnity was only available under Coverage A. Likewise, Bish

v. Guar. Nat. Ins. Co., 109 Nev. 133, 848 P.2d 1057 (1993) involved a car accident that injured a

child. That bodily injury implicated only Coverage A, not Coverage B, because there was no

personal injury offense involved. That only the per occurrence limit applied in cases that only

involved Coverage A is as axiomatic as it is irrelevant. The issue here is whether both the per

occurrence limit and the personal and advertising injury limit apply in a case that implicates both

Coverage A and Coverage B. Aspen cites no case holding that both limits do not apply in that

context because it cannot. Rather, as its policy plainly states, both limits apply.

G. Aspen's Coverage Part Argument Is Contrary to the Plain Policy Language.

In desperation, Aspen cites its Common Policy Conditions endorsement, which purports to

restrict coverage to one limit when multiple "Coverage Parts" apply. In its moving papers, St.

Paul explained in exhausting detail that that endorsement does not apply to Coverage A and

Coverage B, and incorporates by reference that discussion again here. As Aspen failed to respond

to any of those arguments, it necessarily concedes they are correct.

In summary, Aspen's Coverage Part endorsement applies only to those Coverage Parts as

that term is used in the policy, such as the CGL Coverage Part, the Liquor Liability Coverage Part,

the Commercial Property Coverage Part, etc. It does not apply to coverages within a Coverage

Part, such as Coverage A and Coverage B of the CGL Coverage Part. Among the most glaring of

the abundant evidence St. Paul cited to this effect were Aspen's other insurance provision, which

states that that clause applies to "loss we cover under Coverages A and B of this Coverage Part,"

singular, referring to the CGL Coverage Part, as well as the language of the Coverage Part

endorsement itself, which states, among other things, that it applies to the CGL Coverage Part, not

Coverage A and Coverage B within that Coverage Part.

For this reason, the same argument regarding the analogous term "Coverage Form" has

been rejected by multiple courts. FLM, LLC v. Cincinnati Ins. Co., 24 N.E.3d 444, 458 (Ind. Ct.

App. 2014) ("The different coverages are called precisely what they are—'coverages'—and the

AA002668



10
ST. PAUL’S REPLY AND OPPOSITION RE SUMMARY
JUDGMENT AGAINST ASPEN CASE NO. A-17-758902-C

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

policy itself is called a 'form.' . . . An example of an 'other Coverage Form' would be an

automobile liability coverage form. Because there is no 'other Coverage Form' at issue here, the

provision does not apply"); see also, e.g., Argonaut Great Cent. Ins. Co. v. Casey, 701 F.3d 829,

833–34 (8th Cir.2012) (finding “Two or More Coverage Forms” provision inapplicable in single

policy with separate liability coverage and underinsured motorist coverage limits); Philadelphia

Indem. Ins. Co. v. Austin, 2011 Ark. 283, 9, 383 S.W.3d 815, 821 (2011). Likewise, here the

Coverage Part endorsement by its own terms does not apply to coverages within a Coverage Part

such as Coverage A and Coverage B, making Aspen's position wrong.

H. Aspen's Policy Is Not Ambiguous, But If It Were, That Ambiguity Would Be
Resolved in Favor of Coverage.

Instead of actually addressing St. Paul's textual arguments, because it can't, Aspen

immediately pivots from a discussion of its Coverage Part endorsement into an ambiguity

argument. Frankly, counsel for St. Paul has never before seen an insurer attempt to rely on

ambiguity to restrict coverage, because for an insurer to concede ambiguity without

simultaneously presenting any extrinsic evidence of intent is to effectively concede it must lose.

Because Aspen drafted the policy, all ambiguities are construed against it. National Union v.

Reno Executive Air, 100 Nev. 360, 365 (1984). Aspen offers no extrinsic evidence to deviate from

its clear policy language, because there is none. The policy says exactly what it was intended to

say, as the IRMI industry source attests. Conversely, St. Paul has no obligation to submit extrinsic

evidence because St. Paul is not asking the Court to do anything other than enforce the plain

language of Aspen's policy. Thus, both limits apply. But, again, if Aspen’s ambiguity position is

followed there is coverage under Nevada law.

Aspen also makes a half-hearted attempt to argue that if it is found liable for two limits this

would constitute "double recovery," but this is not the case. Double recovery would occur only if

the insured were seeking to be indemnified twice for the same damages. Here, the $161 million in

damages actually awarded exceeded Aspen's $2 million in limits, as did the ultimate settlement,

making a double recovery argument irrelevant. Rather, Aspen simply provides another limit to

pay for additional damages that well exceed not only its occurrence limit but also its aggregate
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limit. There is nothing inherently offensive or unfair about this. Aspen simply issued a policy

with two million in applicable limits rather than one. What is unfair is Aspen arguing that,

contrary to its plain policy language, it is only ever obligated to pay half its available limits.

Accordingly, St. Paul requests that this Court grant its motion for partial summary

judgment, holding the underlying suit triggered both Aspen's per occurrence limit and its personal

and advertising injury limit for a total of two million dollars in limits available to settle the

underlying case.

II. St. Paul Is Entitled to Subrogate to Cosmo's Rights Against Aspen.

A. The General Law of Subrogation Nationally.

1. Misapplication of the Doctrine of Subrogation

Courts are sometimes confused by the doctrine of subrogation. As one highly influential

opinion in this area stated, it is "difficult to think of two legal concepts that have caused more

confusion and headache for both courts and litigants than have contribution and subrogation."

Fireman's Fund Ins. Co. v. Maryland Cas. Co., 65 Cal. App. 4th 1279, 1291 (1998) (describing

cases properly and improperly applying the doctrine of subrogation); see also, Herrick Corp. v.

Canadian Ins. Co., 29 Cal. App. 4th 753, 756, 34 Cal. Rptr. 2d 844, 845 (1994 ("Even lawyers

find words like 'indemnity' and 'subrogation' ring of an obscure Martian dialect."); U.S. Fid. &

Guar. Co. v. Federated Rural Elec. Ins. Corp., 37 P.3d 828, 832 (Oklahoma 2001). For this

reason, litigants are sometimes able to mislead courts about the nature of subrogation and how it

operates, which is what, whether through intent or ignorance, Aspen is doing here. This is

dangerous, because, as the Fireman's v Maryland court also explained, misapplying these rules

encourages insurers to delay in paying claims, in the hopes that whichever carrier blinks first will

be forever burdened with a particular loss in derogation of the equitable principals these doctrines

were created to serve. Id. at 1297.

Accordingly, we provide a comprehensive overview of the history, purpose, and

application of the doctrine of subrogation nationally and in Nevada below. It demonstrates that St.

Paul has the right to subrogate to Cosmo's claims against Aspen because equity requires Aspen

pay for the damages it caused by its wrongful actions for which St. Paul paid.
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2. The Origin, Meaning, and Purpose of the Doctrine of Subrogation.

The doctrine of subrogation has been an integral part of the law for over three centuries.

M. L. Marasinghe, "An Historical Introduction to the Doctrine of Subrogation: The Early History

of the Doctrine I", 10 Val. U. L. Rev. 45, 48 (1975); see also, M. L. Marasinghe, "An Historical

Introduction to the Doctrine of Subrogation: The Early History of the Doctrine II," 10 Val. U. L.

Rev. 275 (1976). It originated in the courts of equity in the 17th and early 18th Centuries as an

offshoot of the doctrines of contribution and constructive trust, and was specifically developed for

cases involving indemnities such as insurance and surety. Id. at 49. The earliest case in the

common law courts permitting subrogation was Mason v. Sainsbury, 3 Doug. 61, 99 Eng. Rep.

538 (1782), where a first party insurer subrogated to its insured's rights against rioters who had

damaged his property. "Since Mason v. Sainsbury, the right of the insurer to stand in the place of

the assured has been unquestionably accepted and applied in the common law courts, with the

same ease as it has been in the courts of equity." Id. Over the centuries, the doctrine has been

expanded to other areas not involving insurance in the service of equity, but this in no way limits

application of the doctrine to the insurance context for which it was originally developed. See id.

"Subrogation is not a cause of action in and of itself," but rather an equitable remedy that

allows one party to assert the cause of action of another. 73 Am. Jur. 2d Subrogation § 75; Pulte

Home Corp. v. Parex, Inc., 174 Md. App. 681, 742, 923 A.2d 971, 1005 (2007), aff'd, 403 Md.

367, 942 A.2d 722 (2008); Konkel v. Acuity, 2009 WI App 132, ¶ 19, 321 Wis. 2d 306, 322, 775

N.W.2d 258, 265. Subrogation is "defined as the substitution of one person in the place of another

with reference to a lawful claim or right." 73 Am. Jur. 2d Subrogation § 1; Fireman's Fund Ins.

Co. v. Maryland Cas. Co., 65 Cal. App. 4th 1279, 1291, 77 Cal. Rptr. 2d 296, 302 (1998); E.

Boston Sav. Bank v. Ogan, 428 Mass. 327, 329, 701 N.E.2d 331, 333 (1998). Under this doctrine,

when one person, such as an insurer, pays for an injury to another caused by a third party, then the

insurer has the right to step into the injured party's shoes to recover the cost of the injury from the

wrongdoer. Id. This allows the burden of the loss to be placed on the party that caused it, where it

belongs. 73 Am. Jur. 2d Subrogation § 2; Kim v. Lee, 145 Wash. 2d 79, 88, 31 P.3d 665, 669

(Wash. 2001).
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In other words, because the insurer is the one who paid for the loss, it has the right to seek

recovery for it, as if it were the party who would have been damaged had the insurer not paid.

Foundational to the operation of subrogation is that the party who would have been injured was

not in fact injured, because the insurer paid for the injury. Indeed, in the very first subrogation

case under the common law, Mason v. Sainsbury, 3 Doug. 61, 99 Eng. Rep. 538 (1782), the

central issue was whether the insurer could stand in the shoes of its insured given that the insured

had not itself suffered injury because the insurer had already paid its loss. The court rejected the

argument that the insurer could not seek recovery because the loss should fall on the wrongdoers,

thereby introducing the doctrine of subrogation to the common law. Id. at 540 ("The principle is,

that the insurer and insured are one, and, in that light, paying before or after can make no

difference."). Thus the fact that the injured party has not paid the loss itself, far from being a

reason to deny subrogation, is the reason subrogation exists at all.

The fundamental reason for subrogation is that it is necessary to achieve a fair and just

result. 73 Am. Jur. 2d Subrogation § 11 (subrogation "has its roots in natural justice and is an

equitable remedy."); see also, 73 Am. Jur. 2d Subrogation §2 ("[T]he purpose of subrogation is to

prevent injustice; it is designed to compel the ultimate payment of an obligation by the person who

in justice, equity, and good conscience should pay it."); see also, Republic Underwriters Ins. Co.

v. Fire Ins. Exch., 1982 OK 67, 655 P.2d 544, 547("Subrogation is a creature of equity intended to

achieve the natural justice of placing the burden where it ought to rest . . ."); Calvert Fire Ins. Co.

v. James, 236 S.C. 431, 435 (1960); Sourcecorp, Inc. v. Norcutt, 227 Ariz. 463, 467 (Ct. App.

2011). Subrogation is just not only because it allows a party who did not cause a loss to recover

the cost of paying for it, but also because it makes those parties who cause injury bear the burden

of the wrongs they commit.

Given the effectiveness of subrogation in placing the burden of wrongdoing where justice

demands it belongs--on the wrongdoer--the courts have repeatedly held that it is to be liberally and

expansively applied, even in situations where it has not been applied before. As explained in a

well-respected secondary source:

Subrogation, as a doctrine, is not fixed and inflexible nor is it static, but rather, it is
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sufficiently elastic to meet the ends of justice. Furthermore, the doctrine is not
constrained by form over substance, nor is it within the form of a rigid rule of law.
Thus, the mere fact that the doctrine has not been previously invoked in a particular
situation is not a prima facie bar to its applicability.

The doctrine of subrogation embraces all cases where, without it, complete justice
cannot be done. Grounded upon this premise, there is no limit to the circumstances
that may arise in which the doctrine may be applied, particularly if applying the
doctrine will provide the most efficient and complete remedy which can be
afforded.

73 Am. Jur. 2d Subrogation § 7 "Flexibility and Scope"; see also, e.g., Gearing v. Check

Brokerage Corp., 233 F.3d 469, 472 (7th Cir. (Ill.) 2000); Smith v. Clavey Ravinia Nurseries, 329

Ill. App. 548, 552, 69 N.E.2d 921, 923 (Ill. App. Ct. 1946); Atlanta Int'l Ins. Co. v. Bell, 438 Mich.

512, 521, 475 N.W.2d 294, 298 (1991); W. Sur. Co. v. Loy, 3 Kan. App. 2d 310, 313, 594 P.2d

257, 260 (1979); Fenly v. Revell, 170 Kan. 705, 711, 228 P.2d 905, 909 (1951).

This is why subrogation has expanded so far beyond the insurance context where it

originated. This also, of course, necessarily encompasses situations in the insurance context that a

particular court has not yet had the opportunity to address because no appropriate case has arisen,

as often happens in Nevada. Conversely, to argue that subrogation should not be applied in a

particular context simply because it has not been applied there before is to misunderstand the basis

of the doctrine in natural justice, equity, and good conscience. 73 Am. Jur. 2d Subrogation § 7.

3. Types of Subrogation

There are a three principal types are subrogation: equitable (sometimes referred to as

legal), contractual (also referred to as conventional), and statutory.3 73 Am. Jur. 2d Subrogation §

3; Roberts v. Total Health Care, Inc., 109 Md. App. 635, 648, 675 A.2d 995, 1001 (1996), aff'd,

349 Md. 499, 709 A.2d 142 (1998). Equitable subrogation was the original type of subrogation,

which, as explained above, follows from equity and natural justice. 73 Am. Jur. 2d Subrogation at

§ 5 n.5 citing Citizens State Bank v. Raven Trading Partners, Inc., 786 N.W.2d 274, 278 n.4.

(Minn. 2010). It "includes every instance in which one person, not acting voluntarily, has paid a

debt for which another was primarily liable and which in equity and good conscience should have

3 Statutory subrogation is governed by whatever statute authorizes it. 73 Am. Jur. 2d
Subrogation § 3. In this case, as no statute applies to Aspen, none is discussed herein.
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been discharged by the latter." Id. It does not arise by contract but by operation of law based on

the legal consequences of the acts and relationships between the parties. 73 Am. Jur. 2d

Subrogation at § 5. As such, it is "it is a broad doctrine . . . given a liberal application; the doctrine

of equitable subrogation is highly favored in the law." Id. at § 5 citing U.S. Bank Nat. Ass'n v.

Hylton, 403 N.J. Super. 630, 637, 959 A.2d 1239, 1243 (Ch. Div. 2008); Bennett Truck Transp.,

LLC v. Williams Bros. Const., 256 S.W.3d 730, 734 (Tex. App. 2008); see also, id. at § 5 n.3.

Contractual subrogation developed later, and has its basis in an agreement of the parties

granting the right to pursue reimbursement from the responsible third party in exchange for

payment of a loss. 73 Am. Jur. 2d Subrogation § 4; Fortis Benefits v. Cantu, 234 S.W.3d 642, 646

(Tex. 2007). Insurers often include subrogation provisions in their policies toward the ends of

"prevention of a windfall to the insured or to the third party wrongdoer, and the reduction of the

cost of insurance to both the insurer and the insured by making third party wrongdoers pay for

the wrong done." Turner, Insurance Coverage of Construction Disputes § 5:5 (2d ed.) (Thomson

Reuters 2018); see also, Rejda, et al., Principles of Risk Management and Insurance at 194 (13th

Ed. Pearson 2016) ("subrogation helps hold down insurance rates. Subrogation recoveries are

reflected in the rate-making process, which tends to hold rates below where they would be in the

absence of subrogation. Although insurers pay for covered losses, subrogation recoveries reduce

loss payments.") (emphasis in original); https://www.claimsjournal.com/news/national/2017/07/

06/279219.htm ("Subrogation is the necessary evil of recovering as much of our insureds’ claim

dollars as possible in order to help hold down insurance premiums and soften the blow a claim

event might otherwise have on them."); https://www.thehartford.com/resources/alarm/subrogation-

insure-harmony ("Subrogation Actually Helps Lower Premium Costs").

As contractual subrogation is based on contract, it is governed by the terms of the

agreement. 73 Am. Jur. 2d Subrogation § 4. Accordingly, most courts hold that a right to

contractual subrogation can expand an insurer's rights beyond those available under equitable

subrogation. See, e.g., Fortis Benefits v. Cantu, 234 S.W.3d 642, 646 (Tex. 2007); see also,

Sereboff v. Mid Atl. Med. Servs., Inc., 547 U.S. 356, 126 S. Ct. 1869, 164 L. Ed. 2d 612 (2006);

Puente v. Beneficial Mortg. Co. of Indiana, 9 N.E.3d 208 (Ind. Ct. App. 2014); Allstate Ins. Co. v.
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Hugh Cole Builder, Inc., 772 So. 2d 1145, 1146 (Ala. 2000); Puente v. Beneficial Mortg. Co. of

Indiana, 9 N.E.3d 208, 217 (Ind. Ct. App. 2014); Hill v. State Farm Mut. Auto. Ins. Co., 765 P.2d

864, 866 (Utah 1988); Capitol Indem. Corp. v. Strike Zone, 269 Ill. App. 3d 594, 596, 646 N.E.2d

310, 312 (1995). For example, "a subrogee invoking contractual subrogation can 'recover without

regard to the relative equities of the parties'" or before the insured has been made whole. Fortis

Benefits v. Cantu, 234 S.W.3d 642, 647 (Tex. 2007); see also, Windt, Insurance Claims and

Disputes Section 10:5 (Thomson Reuters 2018); see, e.g., Nat'l Union Fire Ins. Co. of Pittsburgh,

Pa. v. Riggs Nat. Bank of Washington, D.C., 646 A.2d 966, 971 (D.C. 1994); Liberty Mut. Ins. Co.

v. Thunderbird Bank, 113 Ariz. 375, 379, 555 P.2d 333, 337 (1976); Mut. Serv. Cas. Ins. Co. v.

Elizabeth State Bank, 265 F.3d 601, 628 (7th Cir. 2001).

All types of subrogation may exist independently and simultaneously alongside the others,

i.e., they are not mutually exclusive, and a bar to one does not preclude the others. 73 Am. Jur. 2d

Subrogation § 3; Roberts v. Total Health Care, Inc., 109 Md. App. 635, 648, 675 A.2d 995, 1001

(1996), aff'd, 349 Md. 499, 709 A.2d 142 (1998); Phillips v. State Farm Mut. Auto. Ins. Co., 73

F.3d 1535, 1538 (10th Cir. 1996); Phillips v. State Farm Mut. Auto. Ins. Co., 73 F.3d 1535, 1538

(10th Cir. 1996). Thus a party may assert claims for equitable, contractual, and statutory

subrogation simultaneously where it has grounds to do so. However, because an insurer's natural

right to equitable subrogation is so broad, some courts have opined that it most situations a

contractual subrogation provision has nothing to add to it. See, e.g., Progressive W. Ins. Co. v.

Yolo Cty. Superior Court, 135 Cal. App. 4th 263, 37 Cal. Rptr. 3d 434 (2005).

B. Nevada's Long History of Applying Subrogation Where It Serves Justice.
1. Nevada Recognizes Subrogation Applies as an Equitable Remedy Whenever It

Is Just, Such As In the Instant Case.

In accord with jurisdictions nationally, Nevada has long applied subrogation expansively

and flexibly in the interests of justice. While subrogation originated in the insurance context, the

first opportunity the Nevada Supreme Court had to apply it was with regard to a refinanced

mortgage. Laffranchini v. Clark, 39 Nev. 48, 153 P. 250, 251 (1915).4 There, the court expanded

4 The Nevada Supreme Court commented on the propriety of subrogation as early as 1879,
first in Quilled v. Quigley, 14 Nev. 215, 217 (1879), where the court noted that a surety had not
been deprived of its right of subrogation, and also in Revert v. Henry, 14 Nev. 191, 197 (cont.)
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subrogation in holding a party who paid off a mortgage is subrogated to rights under that

mortgage. While no prior Nevada opinion on point existed, the court relied on national authority

from well over a dozen jurisdictions to find subrogation should be broadly permitted. Even at that

early date, the court quoted with approval the following:

“Subrogation is, in point of fact, simply a means by which equity works out justice
between man and man. Judge Peckham says, in Pease v. Egan, 131 N. Y. 262, 30
N. E. 102, that ‘it is a remedy which equity seizes upon in order to accomplish what
is just and fair as between the parties;’ and the courts incline rather to extend than
to restrict the principle, and the doctrine has been steadily growing and expanding
in importance.”

Id. at 252 (emphasis added).

In other words, subrogation should be applied expansively to promote justice, rather than

limited in a way which allows wrongdoers to profit from their wrongs. Thus, the Nevada Supreme

Court stated "[s]ubrogation . . . applies to a great variety of cases, and is broad enough to include

every instance in which one party pays a debt for which another is primarily liable, and which in

equity and good conscience should have been discharged by the latter . . ." Id. at 252 (emphasis

added). Thus the court had no trouble extending subrogation to the mortgage context.

The Nevada courts adhere to these same principles today. The Nevada Supreme Court

stated as recently as 2010 that Nevada courts have "full discretion" to apply subrogation as an

equitable remedy "based on the facts and circumstances of each particular case." Am. Sterling

Bank v. Johnny Mgmt. LV, Inc., 126 Nev. 423, 428, 245 P.3d 535, 538–39 (2010); see also, Zhang

v. Recontrust Co., N.A., 405 P.3d 103 (Nev. 2017); Arguello v. Sunset Station, Inc., 127 Nev. 365,

368–69, 252 P.3d 206, 208 (2011); NAD, Inc. v. Eighth Judicial Dist. Court of State, ex rel. Cty. of

Clark, 115 Nev. 71, 76, 976 P.2d 994, 997 (1999). For this reason, Laffranchini, the court's first

subrogation opinion, has been cited favorably by the Nevada Supreme Court as recently as 2012 in

In re Fontainebleau Las Vegas Holdings, 128 Nev. 556, 573, 289 P.3d 1199, 1209 n.8 (2012),

where the court observe that Nevada "has recognized the doctrine of equitable subrogation in a

(1879), where it observed that a surety which paid a claim subrogated to rights against responsible
third party parties. Thus, even then the court was familiar with and accepted the concept, which is
unsurprising given it had existed for over a century in the insurance and surety contexts, even if
the court had not yet had a chance to apply the doctrine itself.
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variety of situations" including workers compensation (AT & T Technologies, Inc. v. Reid, 109

Nev. 592, 855 P.2d 533 (1993)), negotiable instruments (Federal Ins. Co. v. Toiyabe Supply, 82

Nev. 14, 409 P.2d 623 (1966)), sureties (Globe Indem. v. Peterson–McCaslin, 72 Nev. 282, 303

P.2d 414 (1956)) and mortgages (Laffranchini v. Clark, 39 Nev. 48, 153 P. 250 (1915)). In

addition to these contexts, the court also held that a developer and general contractor's builders

risk insurer may subrogate against a subcontractor when the subcontractor was required to

indemnify and provide additional insured coverage to developer and general contractor.

Lumbermen's Underwriting All. v. RCR Plumbing, Inc., 114 Nev. 1231, 1232, 969 P.2d 301, 302

(1998). These were all specific areas where the court had not previously spoken, but it did not

matter, because the general doctrine of subrogation is well-established in Nevada, and that

doctrine applies beyond any specific context.

The Nevada Supreme Court has only limited subrogation in rare instances consistent with

other jurisdictions. These include situations involving a loan receipt agreement, which eliminates

the requirement the insured suffered a loss (Cent. Nat. Ins. Co. of Omaha v. Dixon, 93 Nev. 86, 87,

559 P.2d 1187, 1188 (1977)), preventing an insurer from subrogating against its own insured,

which undermines the purpose of insurance (Harvey's Wagon Wheel, Inc. v. MacSween, 96 Nev.

215, 218, 606 P.2d 1095, 1097 (1980)), or when the court is concerned an insured might not be

fully compensated for its loss (Canfora v. Coast Hotels & Casinos, Inc., 121 Nev. 771, 778, 121

P.3d 599, 604 (2005). In other words, all these limitations are based on the nature of subrogation

itself, meaning they are not so much exceptions to as parameters of the rule. Therefore, Aspen's

assertion that allowing subrogation here is without precedent is incorrect. In fact, it is Aspen's

proposal that it be protected from subrogation when equity demands it applies that has no

precedent in Nevada law.

2. Nevada Law Supports Equitable Subrogation Between Insurers.

This is why the Nevada federal district court had no difficulty concluding that current

Nevada law supports equitable subrogation by an excess carrier against a primary carrier for bad

faith failure to settle, even though Nevada state courts have not yet had the opportunity to

specifically address that situation. Colony Ins. Co. v. Colorado Cas. Ins. Co., 2016 WL 3360943

AA002677



19
ST. PAUL’S REPLY AND OPPOSITION RE SUMMARY
JUDGMENT AGAINST ASPEN CASE NO. A-17-758902-C

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

(D. Nev. June 9, 2016); see also, Colony Ins. Co. v. Colorado Cas. Ins. Co., 2018 WL 3312965

(D. Nev. July 5, 2018). In Colony, a primary auto insurer rejected settlement demands within its

limits. The case later settled in excess of primary limits with the participation of the excess

carrier. The excess carrier sued the primary carrier for the sum it paid based on bad faith failure to

settle through equitable subrogation. The primary carrier argued Nevada had not "recognized" the

right of an excess carrier to do so, so it need not pay for the damages its bad faith caused.

The court rejected this claim based on established Nevada law. The court relied on the

following definition of equitable subrogation as articulated by the Nevada Supreme Court:

[E]quitable subrogation is “an equitable remedy that requires the court to balance
the equities based on the facts and circumstances of each particular case.
Subrogation's purpose is to ‘grant an equitable result between the parties.’ This
court has expressly stated that district courts have full discretion to fashion and
grant equitable remedies.”

Colony Ins. Co. v. Colorado Cas. Ins. Co., 2016 WL 3360943 at 3 (D. Nev. June 9, 2016).

In other words, application of equitable subrogation where it serves justice is well

established in Nevada. The only exception the court noted was where subrogation is precluded by

statute, which was not the case there, and not the case here. The instant case is comparable to

Colony, in that St. Paul is also suing Aspen for the excess judgment Aspen's bad faith failure to

settle caused, though St. Paul has additional grounds for suit, as explained below. Thus, as in

Colony, St. Paul has a right of subrogation against Aspen under Nevada law. See also, Riverport

Ins. Co. v. State Farm, 2019 WL 4601511, at *8 (D. Nev. Sept. 20, 2019) (following Colony to

permit equitable subrogation, but denying relief because additional insured carrier did not cover

the loss, and its named insured was not responsible for the loss).

Notably, in arguing that Nevada should not permit subrogation, Aspen does not actually

cite any jurisdictions that prevents subrogation between carriers. This is because such a rule

makes no sense, so any cases it could cite would be poorly-reasoned outliers which would

undermine its position. To forbid subrogation would be to reward wrongdoers, and to undermine

the insurance industry. There is no Nevada public policy in favor of either. Accordingly,

established Nevada law support subrogation between insurers.

///
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3. Nevada Permits Contractual Subrogation.

While Aspen rejects Colony's holding that Nevada law supports equitable subrogation

based on Nevada's long history of employing that doctrine whenever justice so requires, it

embraces that court's position that in some situations a contractual subrogation claim cannot be

maintained, and asserts this is such a situation.

In fact Colony was incorrect when it held Nevada does not permit contractual subrogation.

Nevada generally permits contractual subrogation, and has only barred it in the very limited

context of med-pay cases, as was explained by the Nevada Supreme Court in Canfora v. Coast

Hotels & Casinos, Inc., 121 Nev. 771, 776, 121 P.3d 599, 603 (2005). There, the court enforced a

contractual subrogation clause. The court first cited the principal that in Nevada the court will not

rewrite unambiguous contracts, and then concluded:

In this case, the language in the subrogation clause could not be more plain. The
clause unequivocally provides that when an employee receives the same benefits
from the plan and a negligent third party, the recipient “must reimburse the plan for
the benefits provided.” Since the subrogation clause is unambiguous, the Canforas
are bound by the terms of the document.

Canfora v. Coast Hotels & Casinos, Inc., 121 Nev. 771, 776, 121 P.3d 599, 603 (2005).

In other word, the court enforced the subrogation clause because it is not in the business of

revising contracts. It distinguished a prior case--Maxwell v. Allstate Ins. Companies, 102 Nev.

502, 506 (1986)--which held contractual subrogation was not available in the med-pay context as a

matter of public policy as reflected in NRS 41.100 because of concerns the insured would not be

fully compensated.5 Canfora v. Coast Hotels & Casinos, Inc., 121 Nev. 771, 778 (2005). ("We

have previously prohibited an insurer from asserting a subrogation lien against medical payments

of its insured as a matter of public policy."). However, "where an insured receives 'a full and total

recovery, Maxwell and its public policy concerns are inapplicable.” Id. In other words, the

5 As explained previously, case law is abundant across the country not only recognizing
contractual subrogation but holding it is not limited by equitable doctrines such as the doctrine of
superior equities. It is, however, the case that contractual subrogation will not be allowed where a
statute reflects a public policy contrary to that particular type of subrogation. 73 Am. Jur. 2d
Subrogation § 4 ("Subrogation clauses in contracts do not violate public policy; however, despite
the parties' contractual agreement, it will not be recognized where a statute expresses a public
policy against the enforcement of those rights."). While that was the case in Maxwell, it is not the
case here.

AA002679



21
ST. PAUL’S REPLY AND OPPOSITION RE SUMMARY
JUDGMENT AGAINST ASPEN CASE NO. A-17-758902-C

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

Nevada Supreme Court specifically held that where the insured is fully compensated, contractual

subrogation is permitted.

Aspen concedes the insured was fully compensated here because that is the basis of its no

damages argument. Thus this limited bar on contractual subrogation does not apply in this case.

Unfortunately, the Colony court concluded Nevada did not allow contractual subrogation because

it did not recognize Maxwell had been so limited by the Nevada Supreme Court. Indeed, Maxwell

was the only Nevada case Colony relied on for this point. In doing so, it erred. Likewise, the

California cases it relied on--Colony--21st Century Ins. Co. v. Superior Court, 47 Cal. 4th 511,

518, 213 P.3d 972, 976 (2009) and Progressive W. Ins. Co. v. Yolo Cty. Superior Court, 135 Cal.

App. 4th 263, 37 Cal. Rptr. 3d 434 (2005)--were also med-pay claims, and both cases specifically

limited their reasoning to that context.

Likewise, those sections of Progressive W. cited by the Colony court for the proposition

that contractual subrogation adds nothing to equitable subrogation are a misreading: those sections

only mean that equitable subrogation is very broad, not that contractual subrogation is disfavored.

Further, California is one of those few jurisdictions that apply equitable limitations to contractual

subrogation. State Farm Gen. Ins. Co. v. Wells Fargo Bank, N.A., 143 Cal. App. 4th 1098, 1110,

49 Cal. Rptr. 3d 785, 793 (2006). This is not the case in most of the country, where contractual

subrogation can expand those rights available at equity, as explained above. Even the California

appellate courts have opined it would make more sense for contractual subrogation to not be

bound by equitable limitations. Id. Therefore, these opinions cannot circumscribe St. Paul's right

to contractual subrogation here.

Lastly, the Capitol court referenced "windfalls" to the insurer as a reason to avoid

contractual subrogation, because premiums are supposedly not calculated by taking into account

anticipated subrogation recoveries. This argument was also employed in Maxwell based on cases

from the 1960s. It is obsolete. Whatever underwriting practices may have been over a half

century ago, today the technology exist for carriers to take into account anticipated subrogation

recoveries in premiums, as explained above in that section regarding the basis of contractual

subrogation by citation to industry sources. Therefore, there is no windfall to St. Paul. Rather, the
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windfall would be to Aspen to the extent it is not bound to pay for the damages it caused by its bad

faith.

In addition, as other courts have explained, where the defendant caused the loss, that the

insurer received a premium that requires it to pay for that loss does not alter the equities between

them: the party that caused the loss should still pay for it, because the insurance was not purchased

for the wrongdoer's benefit. Interstate Fire & Cas. Ins. Co. v. Cleveland Wrecking Co., 182 Cal.

App. 4th 23, 45, 105 Cal. Rptr. 3d 606, 624 (2010). Or as a California court put it, "it would be

better for the windfall to go to the one that undisputedly fulfilled its contractual obligations, rather

than to the one that allegedly breached them." Id. at 47. Justice would be better served by

awarding recovery to St. Paul, which honored its contract, rather than Aspen which breached.

Accordingly, as there is no public policy reason to protect an insurer which committed bad

faith from paying for the consequences of its actions, St. Paul is entitled to contractual subrogation

to Cosmo's claims under Nevada law.

C. St Paul Alleges All Necessary Elements of an Insurer’s Subrogation Claim.

"There is no general rule to determine whether a right of subrogation exists. Thus, ordering

subrogation depends on the equities and attending facts and circumstances of each case." 73 Am.

Jur. 2d Subrogation § 10. In the insurance context, an influential California court of appeal

opinion broke down subrogation into eight elements:

(a) the insured suffered a loss for which the defendant is liable, either as the
wrongdoer whose act or omission caused the loss or because the defendant is
legally responsible to the insured for the loss caused by the wrongdoer; (b) the
claimed loss was one for which the insurer was not primarily liable; (c) the insurer
has compensated the insured in whole or in part for the same loss for which the
defendant is primarily liable; (d) the insurer has paid the claim of its insured to
protect its own interest and not as a volunteer; (e) the insured has an existing,
assignable cause of action against the defendant which the insured could have
asserted for its own benefit had it not been compensated for its loss by the insurer;
(f) the insurer has suffered damages caused by the act or omission upon which the
liability of the defendant depends; (g) justice requires that the loss be entirely
shifted from the insurer to the defendant, whose equitable position is inferior to that
of the insurer; and (h) the insurer's damages are in a liquidated sum, generally the
amount paid to the insured.

Fireman's v. Maryland, 65 Cal. App. 4th 1279, 1292 (1998).

In the context of subrogation by an excess carrier against a lower level carrier, the Nevada
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federal district court held that while Nevada will weigh the California factors, because subrogation

is an equitable remedy, none are dispositive except that only the insured's rights may be asserted.

Colony Ins. Co. v. Colorado Cas. Ins. Co., 2018 WL 3312965, at *5 (D. Nev. July 5, 2018).

Under the California test, St. Paul is entitled to subrogation from Aspen because: a) Cosmo

suffered a loss for which Aspen is liable, namely the $161 million excess judgment caused by its

bad faith; b) St. Paul is not primarily liable like Aspen because Aspen breached its duty to settle

and St. Paul did not, because Aspen breached its duty to provide an adequate defense and St. Paul

did not, and because St. Paul's policy responds after Aspen's; c) Cosmo has been compensated for

the loss through the settlement of the underlying action and the payment by St. Paul of its limit; d)

St. Paul paid to protect its own interest, not as a volunteer, because the claim underlying the

judgment was potentially covered under St. Paul's policy; e) Cosmo had an existing assignable

cause of action for bad faith against Aspen that it could have asserted had it not been compensated

for its loss by St. Paul; f) St. Paul has suffered damages because of Aspen's bad faith, in that it had

to pay its limit to protect Cosmo; g) justice requires the entirety of the loss be shifted to Aspen,

because its equitable position is inferior because: i) it breached its duty to settle; ii) it breached its

duty to defend by providing a conflicted defense; and iii) St. Paul's policy is excess to Aspen; h)

the damages are in a liquidated sum, the $25 million St. Paul paid to protect Cosmo.

Again, for purposes of this motion, the Court does not need to decide that St. Paul has

evidence sufficient to prove these allegations. Rather, all the Court need decide now is that, if it

can, it is entitled to subrogation. As what St. Paul seeks to prove is more than adequate to

establish this right, the Court should grant this motion for partial summary judgment.

D. Aspen's Position That Subrogation Fails Because Cosmo Has No Damages Is
Fundamentally Contrary to the Nature of Subrogation.

Aspen argues St. Paul's subrogation claim fails because the insured suffered no damages,

because St. Paul paid them. In other words, because St. Paul stepped up and protected its insured

from Aspen's bad faith, Aspen gets away with its tortious conduct.

While this argument is a trap courts occasionally fall into, it is only possible based on

ignorance of the fundamental nature of subrogation. As explained above, the reason the doctrine
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of subrogation was introduced into the common law was because of, not despite, the fact that the

insurer had paid the insured for its damages. Mason v. Sainsbury, 3 Doug. 61, 99 Eng. Rep. 538

(1782). Modern cases are in accord. See, e.g., Interstate Fire & Cas. Ins. Co. v. Cleveland

Wrecking Co., 182 Cal. App. 4th 23, 105 Cal. Rptr. 3d 606 (2010); Troost v. Estate of DeBoer,

155 Cal. App. 3d 289, 294, 202 Cal. Rptr. 47, 50 (Ct. App. 1984) ("Payment by the insurance

company does not change the fact a loss has occurred."); Maryland Cas. Co. v. Acceptance Indem.

Ins. Co., 639 F.3d 701, 706 (5th Cir. 2011) (the law “does not bar contractual subrogation simply

because the insured has been fully indemnified.”); Amerisure Ins. Co. v. Navigators Ins. Co., 611

F.3d 299, 307 (5th Cir. 2010) (same). This is because that is what subrogation is: the insurer

paying for the insured's damages, thereby protecting the insured, and thereby gaining the right to

pursue whoever was responsible for causing those damages. Conversely, if the insurer paying to

protect the insured obviated subrogation, then subrogation would not exist. As bluntly explained

by one court:

Under Cleveland's view, no insurer could ever state a cause of action for
subrogation in order to recover amounts it paid on behalf of its insured, because of
the very fact that it had paid amounts on behalf of its insured. Not only is this
illogical, it contradicts decades of cases consistently holding that an insurer may be
equitably subrogated to its insured's indemnification claims.

Interstate Fire & Cas. Ins. Co. v. Cleveland Wrecking Co., 182 Cal. App. 4th 23, 34 (Cal. 2010).

Subrogation demonstrable does exist Nevada, including in the insurance context, as

explained above. Therefore, Aspen is necessarily wrong.

To support its position, Aspen cites and misrepresents California Capital Ins. Co. v.

Scottsdale Indem. Ins. Co., 2018 WL 2276815 (Cal. Ct. App. May 18, 2018), which the California

Supreme Court has made unpublished and thus uncitable in California courts. In that case, the

insurer did not assert a cause of action for subrogation. Rather, after Capital breached its duty

to settle, resulting in an excess judgment, it was sued by another insurer under an assignment.

The court held Capital had no right under the assignment because it had paid the judgment, relying

exclusively on cases in which insureds tried to sue their insurers directly after another insurer had

compensated them, i.e., double recovery cases, not subrogation cases. While this is of course

wrong, because even an assignee has the right to sue for damages for which it paid, Aspen is
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incorrect that the court denied subrogation on a no damages argument, since such a claim was not

asserted.

It is true that Capital tried to correct its deficient pleadings by arguing its indemnity cause

of action included subrogation. The court held that even that even if such a claim had been made,

it would fail because Capital did not have equitable superiority. It did not reject subrogation

based on a no damages argument. It held Capital lacked equitable superiority because: 1)

Capital's bad faith had caused the excess judgment in the first place; and 2) of a lack of

indemnity agreements between the underlying parties. There would therefore be no equitable

reason to shift the loss to the other carrier, since both were in breach.

The instant case is entirely different. This case involves subrogation, not assignment. St.

Paul has equitable superiority, as outlined above, for numerous reasons. Aspen, not St. Paul,

caused the excess judgment. Aspen is in breach and bad faith, while St. Paul is not. The

underlying insured parties do have indemnity agreements with each other, allocating the risk to

Aspen's named insured, and away from St. Paul's. Regardless, even if Capital did say what Aspen

says it does, it would be wrong, because subrogation presupposes the insurer paid the loss and

protected the insured.

Aspen also cites Nat'l Union Fire Ins. Co. of Pittsburgh, Pa. v. Tokio Marine & Nichido

Fire Ins. Co., 233 Cal. App. 4th 1348, 1362 (2015) to support its misapplication of subrogation.

This is an example of a case where the court misunderstood the fundamental nature of

subrogation, as was later explained by the California federal court in Pub. Serv. Mut. Ins. Co. v.

Liberty Surplus Ins. Corp., 2017 WL 3601381 (E.D. Cal. Aug. 22, 2017), the only case to have

ever cited Tokio. In rejecting Tokio, the court relied on Interstate Fire & Cas. Ins. Co. v.

Cleveland Wrecking Co., 182 Cal. App. 4th 23, 105 Cal. Rptr. 3d 606 (2010), reasoning:

When Interstate sued Cleveland for breach of contract as its insured’s subrogee,
Cleveland demurred on grounds, inter alia, that because Interstate had fully
compensated the indemnitee, it could not sue for subrogation on the indemnitee’s
behalf. The Interstate court squarely rejected this contention, stating that
“Cleveland’s insistence that [the insured] suffered no loss because Interstate paid
[the insured’s employee], and Interstate therefore suffered no loss because it stands
in the shoes of its insured, is circular and erroneous.” Id. at 35, n.3. As the Court
observed, if Cleveland’s “Illogical” contention were accepted “no insurer could
ever state a cause of action for subrogation in order to recover amounts it paid on
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behalf of its insured, because of the very fact that it had paid amounts on behalf
of its insureds.” Id. at 34. In the court’s view, that would contradict “decades of
cases consistently holding that an insurer may be equitably subrogated to its
insured’s indemnification claims.” Id.

Pub. Serv. Mut. Ins. Co. v. Liberty Surplus Ins. Corp., 2017 WL 3601381 (E.D. Cal. 2017).

In other words, Tokio is necessarily wrong, because if it were correct subrogation would

not exist, and centuries of precedent demonstrate it plainly does. The federal court therefore held

that subrogation was in fact available both for breach of contract and bad faith, not despite the fact

the subrogating insurer paid the claim to protect its insured, but because of it.

Furthermore, part of the reason the Tokio court held the insured suffered no damages was

because there was no excess judgment, because the case settled on the first day of trial. Some

cases suggest that an excess judgment is necessary for bad faith exposure. See J.B. Aguerre, Inc.

v. Am. Guarantee & Liab. Ins. Co., 59 Cal. App. 4th 6, 13, 68 Cal. Rptr. 2d 837, 841 (1997). In

the instant case, there was a $161 million excess judgment which constituted actual damage to the

insured when it was rendered. Thus, while this should not matter so long as the claim is paid, on

this ground also, Tokio is distinguishable.

Accordingly, the Court should not be misled by Aspen's no damages argument, which is,

quite frankly, profoundly ignorant. St. Paul's payment does not obviate its right to subrogation. It

creates it. This is made plain by a simple question: if paying the claim obviates the right to

subrogation, then how would such a right ever arise? The answer is, if that were true, it could not.

Centuries of precedent, including that of the Nevada Supreme Court, would be wrong. Aspen's

position is analogous to arguing a breach of contract claim fails whenever it is based on a contract.

It is inherently absurd. Therefore, because St. Paul paid for the insured's damages caused by

Aspen, St. Paul is entitled to subrogation.

E. Aspen's Argument That a Contract Must Exist Between Aspen and St. Paul
for St. Paul to Bring a Subrogation Action Against Aspen is Nonsensical and
Contrary to the Nature of Subrogation.

Aspen's argument that for St. Paul to bring a contractual subrogation claim against Aspen

St. Paul must have contracted with Aspen directly is just as ignorant as its no damages argument.

As explained above, subrogation is when one party steps into the shoes of another, such that the
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first party can assert the rights of the second against a third. Thus, for example, through

subrogation, St. Paul steps into Cosmo's shoes, and can assert Cosmo's contractual rights against

Aspen, even though St. Paul did not have its own contract with Aspen. St. Paul is not asserting its

own contact rights against Aspen, but rather Cosmo's. That is the point of subrogation. Therefore,

St. Paul does not need a contract with Aspen. Rather, it need only pay for Cosmo's injury, because

Cosmo has a contract with Aspen. As authority, St. Paul cites every subrogation case to have ever

been decided, including those cited above in its explanation of the fundamental nature of

subrogation. Aspen of course cites nothing supporting it, because its argument is contrary to the

very nature of subrogation. If Aspen were correct, subrogation would not exist.

Fireman's v. Maryland's, 21 Cal. App. 4th 1586, 26 Cal. Rptr. 2d 762 (1994), which Aspen

misunderstands, analyzed whether carriers at different levels had a contract between them because

there the insured had released one of them. Therefore, the carriers could not proceed via

subrogation, because the insured had given up its contractual rights, i.e., it no longer had any

rights left to subrogate to. As the carriers had no direct contract with each other, there was thus no

legal conduit remaining to assert a claim. The whole point of the case was that subrogation was

not available.

Here, in contrast, Cosmo has not released Aspen. Therefore, St. Paul's subrogation to

Cosmo's breach of contract and bad faith claims against Aspen is perfectly viable. Likewise,

Aspen's rambling about the need for St. Paul to be a third party beneficiary on Cosmo's contract

with Aspen also has nothing to do with St. Paul's right to subrogate to Cosmo's existing rights,

since again, it is Cosmo's rights against Aspen it is asserting, not its own.

Fundamentally, what Aspen is trying to do here is avoid the consequences of its bad faith.

If there are no consequences for bad faith, then there is nothing to prevent it. Indeed, that is why

bad faith is available in tort along with extra contractual damage; because it is so very important

that insurers be prevented from committing bad faith. If this Court fails to allow subrogation here,

it not only rewards Aspen for its conduct, it essentially tells St. Paul, "Well, you should have

committed bad faith too if you didn't want to be stuck with the bill." That cannot be the right

answer. It is certainly contrary to the equitable principals for which subrogation was created, and
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pursuant to which the Nevada Supreme Court has enforced subrogation in the past. Accordingly,

this Court should grant St. Paul's motion, holding that St. Paul can subrogate to Cosmo's rights

against Aspen because subrogation, both equitable and contractual, is available in Nevada.

III. St. Paul's Equitable Estoppel Claim Includes Aspen.

Aspen countermoves for summary judgment on St. Paul's cause of action for equitable

estoppel on the ground it only alleges liability against AIG. This is not correct. Because Aspen's

argument is not evidence-based, but rather pleading-based, it can be easily disposed of on the face

of the pleading.

Equitable estoppel includes the following elements:

(1) the party to be estopped must be apprised of the true facts; (2) he must intend
that his conduct shall be acted upon, or must so act that the party asserting estoppel
has the right to believe it was so intended; (3) the party asserting the estoppel must
be ignorant of the true state of facts; (4) he must have relied to his detriment on the
conduct of the party to be estopped.

S. Nevada Mem'l Hosp. v. State, Dep't of Human Res., 101 Nev. 387, 391 (1985).

St. Paul alleges a number of facts in its pleading supporting equitable estoppel against

Aspen. It alleges Aspen is estopped to assert Marquee's direct coverage (including both Aspen

and AIG) is not wholly responsible for this loss rather than Cosmo's direct coverage (including

both Zurich and St. Paul). Among other bases for this, Aspen appointed a single, conflicted

defense counsel to defend Marquee and Cosmo together, based on both the implicit and explicit

representation that Marquee's coverage would cover this loss, not Cosmo's. Cosmo relied on this

conduct by not asserting its own cross-complaint against Marquee, which could have allocated all

liability to Marquee, and by not requesting a special verdict which would have clearly allocated

liability between them. Aspen knew that its conduct would be relied upon by Cosmo, and Cosmo

did not know Aspen would argue its own direct coverage had to share the loss. Therefore, Cosmo,

and thus St. Paul via subrogation, is entitled to equitable estoppel. Likewise, Aspen behaved

toward St. Paul in a way that estops Aspen from asserting it is not wholly responsible for this loss,

by failing to tender the claim to St. Paul until the eve of trial, failing to inform St. Paul of trial

until after it had begun, and preventing St. Paul from participating in handling the case. All these

actions caused St. Paul to rely to its detriment on Aspen's representations that St. Paul would not
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be responsible, Aspen knew the truth was to the contrary and intended its actions to be relied upon

so that it could maintain control of the defense and thus prevent a cross-complaint against

Marquee and a special verdict form laying out the allocation of liability, and St. Paul did not know

of Aspen's schemes to the contrary. This also supports equitable estoppel. St. Paul believes

Aspen takes the position that St. Paul had the same duty to settle the underlying case that Aspen

did, even though its actions belied that position. If that last belief is not so, St. Paul is happy to

take Aspen's concession on this point. However, the other points are perfectly valid bases for

equitable estoppel, and Aspen is plainly included in the cause of action as drafted. Accordingly,

Aspen's countermotion for dismissal of the equitable estoppel claim should be denied.

IV. Aspen's Evidentiary Objections Are Irrelevant.

Aspen has decided to waste St. Paul and this Court's time by objecting to certain evidence

Aspen knows is perfectly reliable and which, in any event, is not critical to the issues addressed on

this motion. These objections do not in any way support denial of St. Paul's motion.

First, Aspen raises its judicial notice objection only generally, and cites only three specific

documents with respected to its authentication objection, Exhibits 15-17. Objections must be

specific. In re J.D.N., 128 Nev. 462, 468, 283 P.3d 842, 846 (2012) ("When objecting to the

admission of evidence, a party must state the specific grounds for the objection. NRS

47.040(1)(a). This specificity requirement applies not only to the grounds for objection, but also to

the particular part of the evidence being offered for admission."); State v. Kallio, 92 Nev. 665,

668, 557 P.2d 705, 707 (1976); Nev. Rev. Stat. Ann. § 47.040 (West). Therefore, Aspen only

effectively objects to authentication of the three documents specified.

Exhibits 15 and 16 are Aspen's reservation of rights to Cosmo and Marquee respectively,

in which it appoints conflicted defense counsel, and Exhibit 17 a defense analysis from this

counsel to Aspen and Cosmo explaining the defendants faced excess exposure. None of these

documents impacts the specific issues currently before the Court, i.e., whether both Aspen's per

occurrence limit and personal and advertising injury limit were triggered and whether St. Paul

alleges a viable subrogation claim under Nevada law. The only facts the Court needs to determine

these issues are: 1) the underlying complaint; 2) Aspen's policy; and 3) St. Paul's policy. Even the
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underlying special verdict is not strictly necessary to prove both limits were in play, though it does

prove the viability of both Coverage A and Coverage B claims. Aspen does not dispute

introduction of this evidence, including the special verdict, because it cannot. Aspen provided its

own policy, St. Paul provided its policy, and the other two are subject to judicial notice. Thus

Aspen's evidentiary objections are irrelevant. The three disputed documents merely provide

broader factual context for the Court. The same holds true as to Aspen's vague judicial notice

objection, which also does not appear to encompass these documents. Therefore, these objections

should not be a basis for denying this motion.

CONCLUSION

For all the foregoing reasons, St. Paul’s motion for partial summary judgment should be

granted, establishing that Aspen’s policy had $2 million in limits available to settle Moradi’s

claims, and that St. Paul has the right to assert subrogation against Aspen under Nevada law.

Dated: October 2, 2019

MORALES FIERRO & REEVES

By: /s/ Ramiro Morales
Ramiro Morales, [Bar No. 007101]
William C. Reeves [Bar No. 008235]
Marc J. Derewetzky [Bar No.: 006619]
600 So. Tonopah Drive, Suite 300
Las Vegas, NV 89106
Attorneys for Plaintiff
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PROOF Case No.: A758902

PROOF OF SERVICE

I, William Reeves, declare that:

I am over the age of eighteen years and not a party to the within cause.

On the date specified below, I served the following document:

ST. PAUL’S REPLY SUPPORTING ITS MOTION FOR PARTIAL SUMMARY
JUDGMENT AS TO DEFENDANT ASPEN SPECIALTY INSURANCE COMPANY,
AND OPPOSITION TO ASPEN'S COUNTERMOTION FOR SUMMARY JUDGMENT

Service was effectuated in the following manner:

BY FACSIMILE:

XXXX BY ODYSSEY (Notice Only): I caused such document(s) to be electronically served

through Odyssey for the above-entitled case to the parties listed on the Service List maintained on

the Odyssey website for this case on the date specified below.

BY U.S. Mail: By placing a true copy thereof enclosed in a sealed envelope

addressed as follows:

Michael Edwards
Messner Reeves
8945 West Russell Road Ste. 300
Las Vegas, NV 89148

Nicholas Salerno
Herold & Sager
550 Second Street, Suite 200
Encinitas, CA 92024

Jeremy Stamelman
Keller Anderle
18300 Von Karman Ave., Suite 930
Irvine, CA 92612

I am readily familiar with the firm’s practice of collecting and processing correspondence

for mailing. Under that practice, mail is deposited with pre-paid postage with the United States

Postal Service in the ordinary course of business.

I declare under penalty of perjury that the foregoing is true and correct.

Dated: October 2, 2019

William Reeves

AA002690



Case Number: A-17-758902-C

Electronically Filed
10/7/2019 3:10 PM
Steven D. Grierson
CLERK OF THE COURT

AA002691



AA002692



AA002693



AA002694



AA002695



AA002696



AA002697



AA002698



AA002699



AA002700



AA002701



AA002702



AA002703



AA002704



AA002705



AA002706



AA002707



AA002708



AA002709



Case Number: A-17-758902-C

Electronically Filed
10/7/2019 3:10 PM
Steven D. Grierson
CLERK OF THE COURT

AA002710



AA002711



AA002712



AA002713



AA002714



AA002715



AA002716



AA002717



AA002718



AA002719



AA002720



AA002721



AA002722



AA002723



AA002724



AA002725



AA002726



AA002727



AA002728



AA002729



AA002730



AA002731



AA002732



AA002733



AA002734



AA002735



AA002736



AA002737


	Vol 13.pdf
	Ex A
	Ex B
	Ex C
	Ex D
	Ex E
	Ex F
	Ex G
	Ex H
	Ex I
	Ex J
	Ex K
	Ex L
	Ex M
	Ex N
	Ex O
	Ex P
	Ex Q
	Ex R
	Ex S
	Ex T
	Ex U
	Ex V


