IN THE SUPREME COURT OF THE STATE OF NEVADA

DAVONTAE WHEELER, ) SUPREME COURT NO. 81374
)
Appellant, )
)
Vs ) APPEAL
STATE OF NEVADA, ;
Respondent. )
) DISTRICT COURT NO. C-17-328587-3
)
)

APPELLANT’S APPENDIX

(VOL. 14 OF 14)

SANDRA L. STEWART
Attorney at Law

Nevada Bar No.: 6834
1361 Babbling Brook Court
Mesquite, Nevada 89034
(702) 363-4656

Attorneys for Appellant



























C-17-328587-3 DISTRICT COURT
CLARK COUNTY, NEVADA

Felony/Gross Misdemeanor COURT MINUTES

February 20, 2020

C-17-328587-3 State of Nevada
Vs
Davontae Wheeler

February 20, 2020 09:00 AM  Jury Trial

HEARD BY: Leavitt, Michelle COURTROOM: RJC Courtroom 14D
COURT CLERK: Pannullo, Haly

RECORDER: Richardson, Sara

REPORTER:

PARTIES PRESENT:

Davontae Amarri Wheeler Defendant

Giancarlo Pesci Attorney for Plaintiff
James J. Ruggeroli Attorney for Defendant
Parker Brooks Attorney for Plaintiff
State of Nevada Plaintiff

JOURNAL ENTRIES
Michael Sanft, Esq., present on behalf of Co-Defendant.

Jury returned to deliberate at the hour of 9:00 AM.
COURT ORDERED, trial CONTINUED.
CUSTODY

Printed Date: 2/26/2020 Page 1 of 1 Minutes Date:
Prepared by: Haly Pannullo

February 20, 2020
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Electronically Filed
8/4/2020 8:43 AM
Steven D. Grierson

CLERZ OF THE COUE !;

DISTRICT COURT
CLARK COUNTY, NEVADA

CASE NO. C-17-328587-
-17-328587-3

DEPT. NO. Xli

THE STATE OF NEVADA,

Plaintiff,
VS.

RAEKWON SETREY ROBERTSON and
DAVONTAE AMARRI WHEELER,

N et s e ottt “saat? gt et vt "ttt “nat?”

Defendants.

BEFORE THE HONORABLE MICHELLE LEAVITT, DISTRICT COURT JUDGE

THURSDAY, FEBRUARY 20, 2020

RECORDER’S TRANSCRIPT OF PROCEEDINGS
JURY TRIAL - DAY 7

APPEARANCES:
For the State: GIANCARLO PESCI
Chief Deputy District Attorney
PARKER BROOKS
Deputy District Attorney
For Defendant Robertson: MICHAEL W. SANFT, ESQ.
For Defendant Wheeler: JAMES J. RUGGEROLI, ESQ.

RECORDED BY: SARA RICHARDSON, COURT RECORDER

Case Number: C-17-328587-3 3120
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LAS VEGAS, NEVADA, THURSDAY, FEBRUARY 20, 2020, 2:07 P.M.
[Outside the Presence of the Jury]

THE COURT: Okay. The record will reflect that the hearing is taking place
outside the presence of the jury panel. Both defendants are present. Will the
attorneys state their appearances?

MR. PESCI: Giancarlo Pesci.

MR. BROOKS: Parker Brooks.

MR. SANFT: Michael Sanft on behalf of Mr. Robertson.

MR. RUGGEROLI: James Ruggeroli on behalf of Mr. Wheeler.

THE COURT: Okay. |did receive a communication from the jury foreperson.
It's been marked as Court’s Exhibit Number 9.

[COURT’S EXHIBIT 9 ADMITTED]

THE COURT: It says, “If a person is aware of a crime being planned, but
does nothing and wasn'’t there, is he guilty of conspiracy?”

I've marked it and made it part of the record. | don’t plan on answering
that question and the jury has been instructed to continue to deliberate. Any
objection to that?

MR. PESCI: Not from the State.

MR. SANFT: No, Your Honor.

MR. RUGGEROLI: No, Your Honor.

THE COURT: Okay. And the Clerk has the note if anyone wants to approach
and look at it, you're welcome to.

7
7
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MR. SANFT: Yes, Your Honor, thank you.

THE COURT: Okay? And we’ll keep you posted.
PROCEEDING CONCLUDED AT 2:08 P.M.

d k k k k k% k k%

ATTEST: 1do hereby certify that | have truly and correctly transcribed the audio-
video recording of this proceeding in the above-entitled case.

.X/&Ml( /@ Parlon—

SARA RICHARDSON
Court Recorder/Transcriber
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Reserving Judgment

Until the End”




Your notes and your
recollection will govern.
You will take back the

exhibits and the jury
instructions.”




Reasonable Doubt 5
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INSTRUCTION NO.

The Defendant is presumed innocent until the contrary is proved. This presumption
places upon the State the burden of proving beyond a reasonable doubt every element of the
crime charged and that the Defendant is the person who committed the offense.

A reasonable doubt is one based on reason. It is not mere possible doubt but is such a
doubt as would govern or control a person in the more weighty affairs of life. If the minds of
the jurors, after the entire comparison and consideration of all the evidence, are in such a
condition that they can say they feel an abiding conviction of the truth of the charge, there is
not a reasonable doubt. Doubt to be reasonable must be actual, not mere possibility or
speculation.

If you have a reasonable doubt as to the guilt of the Defendant, he is entitled to a

verdict of not guilty.




The Defendant i1s presumed innocent until the contrary is proved. This presumption

places upon the State the burden of proving beyond a reasonable doubt every element of the

crime charged and that the Defendant is the person who committed the offense.

A reasonable doubt is one based on reason. It is not mere possible doubt but is such a
doubt as would govern or control a person in the more weighty affairs of life. If the minds of
the jurors, after the entire comparison and consideration of all the evidence, are in such a

condition that they can say they feel an abiding conviction of the truth of the charge, there 1s

not a reasonable doubt. Doubt to be reasonable must be actual, not mere possibility or

speculation.

If you have a reasonable doubt as to the guilt of the Defendant, he is entitled to a

rdict of not guilty.




“mere possibility or

speculation.”




Core of the

State’s case




Deshawn

Robinson
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INSTRUCTION NO.

A conviction shall not be had on the testimpny of an accomplice unless the
accomplice is corroborated by other evidence which in itself and without the aid of the
testimony of the accomplice tends to connect the defendant with the commission of the
offense and the corroboration shall not be sufficient if it merely shows the commission of the
offense or the circumstances thereof. An accomplice is hereby defined as one who is liable
for prosecution for the identical offenses charged against the defendants on trial in the cause
in which the testimony of the accomplice is given.

You are instructed that DeShawn Robinson is an accomplice. However, it is not
necessary that the corroborating evidence be sufficient in itself to establish every element of
the offense charged or that it corroborate every fact to which the accomplice testifies.
Evidence to corroborate accomplice testimony does not suffice it it merely casts grave
suspicion on the defendant. Further, where the connecting evidence shows no more than an
opportunity to commit a crime. simply proves suspicion, or it equally supports a reasonable
explanation pointing toward innocent conduct on the part of the defendant, the evidence is to
be deemed insufficient.

In determining whether an accomplice has been corroborated, you must first assume
the testimony of the accomplice has been removed from the case. You must then determine
whether there is sufficient evidence which tends to connect the defendant with the
commission of the offense. If there is not sufficient independent evidence which tends to
connect the defendant with the commission of the offense the testimony of the accomplice is
not corroborated. If there is such sufficient independent evidence, which you believe, then

the testimony of the accomplice is corroborated.




In determining whether an accomplice has been corroborated, you must first assume

the testimony of the accomplice has been removed from the case. You must then determine

whether there is sufficient evidence which tends to connect the defendant with the

commission of the offense. If there is not sufficient independent evidence which tends to
connect the defendant with the commission of the offense the testimony of the accomplice is
not corroborated. If there 1s such sufficient independent evidence, which you believe, then

the testimony of the accomplice is corroborated.




Evidence that “tends to

connect Defendant” to a
murder?




Evidence that tends to connect
Robertson to this murder?

oA (Gun

° A Text Message

e A Convenience Store Video




The Gun

eSame caliber as bullet
found in victim

eGun is found in apartment

e DNA of Robertson found

on gun




How do we know that gun
was used in a murder?

e Bullet is not dispositive

e Shows similar general rifling
characteristics that are NOT unique

e Cannot be determined to come
from that specific gun”
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DNA

e\Makes sense that if it was his
gun, his DNA would be on it.

e\Whose other DNA is on it?

e Two different profiles on gun,
one profile on magazine



The Te Xt

o “well-constructed but poorly
executed plan”

e Are we sure that Robertson

went through with any plan
that night to commit any

crime?




The Convenience
Store Video

e At least 30 minutes before shooting

\What’s disturbing about their
behavior?

e Demeanor?

|s Robertson murdering someone
sometime after the store?




Important Detalls _N_g__
Established

eDistance between store
and residence and
crime scene

eTime




There is too much time

between the convenience
store and the murder.




Evidence that tends to connect
defendant to a murder

VS:

“merely casts grave
suspicion on the
defendant.”




+~ w (38

\v

O e NN

10
11

13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

INSTRUCTION NO.

A conviction shall not be had on the testimony of an accomplice unless the
accomplice is corroborated by other evidence which in itself and without the aid of the
testimony of the accomplice tends to connect the defendant with the commission of the
offense and the corroboration shall not be sufficient if it merely shows the commission of the
offense or the circumstances thereof. An accomplice is hereby defined as one who is liable
for prosecution for the identical offenses charged against the defendants on trial in the cause
in which the testimony of the accomplice is given.

You are instructed that DeShawn Robinson is an accomplice. However, it is not
necessary that the corroborating evidence be sufficient in itself to establish every element of
the offense charged or that it corroborate every fact to which the accomplice testifies.
Evidence to corroborate accomplice testimony does not suffice if it merely casts grave
suspicion on the defendant. Further, where the connecting evidence shows no more than an
opportunity to commit a crime, simply proves suspicion, or it equally supports a reasonable
explanation pointing toward innocent conduct on the part of the defendant, the evidence is to
be deemed insufficient.

In determining whether an accomplice has been corroborated, you must first assume
the testimony of the accomplice has been removed from the case. You must then determine
whether there is sufficient evidence which tends to connect the defendant with the
commission of the offense. If there is not sufficient independent evidence which tends to
connect the defendant with the commission of the offense the testimony of the accomplice is
not corroborated. If there is such sufficient independent evidence, which you believe, then

the testimony of the accomplice is corroborated.
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&ense or the circumstances thereof. An a‘)mplice is hereby defined as one who is @ic

for prosecution for the identical offenses charged against the defendants on trial in the cause
in which the testimony of the accomplice is given.

You are instructed that DeShawn Robinson is an accomplice. However, it is not
necessary that the corroborating evidence be sufficient in itself to establish every element of
the offense charged or that it corroborate every fact to which the accomplice testifies.
Evidence to corroborate accomplice testimony does not suffice if it merely casts grave
suspicion on the defendant. Further, where the connecting evidence shows no more than an
opportunity to commit a crime, simply proves suspicion, or it equally supports a reasonable
explanation pointing toward innocent conduct on the part of the defendant, the evidence is to
be deemed insufficient.

In determining whether an accomplice has been corroborated, you must first assume
the testimony of the accomplice has been removed from the case. You must then determine
whether there is sufficient evidence which tends to connect the defendant with the
commission of the offense. If there is not sufficient independent evidence which tends to
connect the defendant with the commission of the offense the testimony of the accomplice is
not corroborated. If there is such sufficient independent evidence, which you believe, then

the testimony of the accomplice is corroborated.




Evidence to corroborate accomplice testimony does not suffice if it merely casts grave

suspicion on the defendant. Further, where the connecting evidence shows no more than an
opportunity to commit a crime, simply proves suspicion, or it equally supports a reasonable
explanation pointing toward innocent conduct on the part of the defendant, the evidence is to

be deemed insufficient.




An abiding conviction of

the truth of the charge?
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Or

“grave suspicion?




Is this evidence enough to show
that Robertson is guilty of
murder?

*\Wearing a hoodie in August?

eCalls between people
without knowing what those
calls are about?




What evidence could
have helped us?

e Gunshot Residue testing-
people in custody v items
found

eThird party witness |ID




What evidence could
have helped us?

eCell phone triangulation”




Let’s now look at
DeShawn Robinson




“I led”




“1 hed”
e\When first arrested?

*\WWhen meeting with
detectives in a proffer?

\When entering a Alford plea
with the court?




Robinson has been
waiting for over a

year for his benefit 9




Benefit: dropping the
murder charge

against him




Benefit: staying In
juvenile detention
versus adult jail




Robinson’s future depends
on what happens to two

people who isn’t his brother.




Robinson told you a
story different from the

first time he was caught




“not mere possibility

or speculation.” 5




This is what the State

wants you to rely on




“grave suspicion”




An abiding conviction of
the truth of the charge?
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Where’s there’s
smoke, there’s fire
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Courage to hold the
State to its burden
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NOT GUILTY
































































C-17-328587-3 DISTRICT COURT
CLARK COUNTY, NEVADA

Felony/Gross Misdemeanor COURT MINUTES February 24, 2020

C-17-328587-3 State of Nevada
VS
Davontae Wheeler

February 24, 2020 09:00 AM  Jury Trial

HEARD BY: Leavitt, Michelle COURTROOM: RJC Courtroom 14D
COURT CLERK: Pannullo, Haly

RECORDER: Richardson, Sara

REPORTER:

PARTIES PRESENT:

Davontae Amarri Wheeler Defendant

Giancarlo Pesci Attorney for Plaintiff
James J. Ruggeroli Attorney for Defendant
Parker Brooks Attorney for Plaintiff
State of Nevada Plaintiff

JOURNAL ENTRIES
Jury returned to deliberate at the hour of 9:00 AM.

JURY PRESENT:

At the hour of 2:11 PM, the jury returned with a verdict of GUILTY of COUNT | - CONSPIRACY
TO COMMIT ROBBERY, COUNT il - SECOND DEGREE MURDER and NOT GUILTY of
COUNT I

Jury polled.

Court thanked and excused the jury .
OUTSIDE THE PRESENCE OF THE JURY:

State requested the Defendants be remanded without bail. Mr. Ruggeroli and Mr. Sanft
submitted. COURT ORDERED, Defendants REMANDED WITHOUT BAIL pending
Sentencing. Further, Mr. Ruggeroli requested bail be set pending Sentencing. State opposed
Mr. Ruggeroli's request and argued. COURT FURTHER ORDERED, Defendants REMANDED
WITHOUT BAIL; matter referred to the Division of Parole and Probation (P & P) and SET for
sentencing.

CUSTODY

04/15/20 8:30 AM SENTENCING

Printed Date: 2/26/2020 Page 1 of 1 Minutes Date: February 24, 2020
Prepared by: Haly Pannullo
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DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,

Plaintiff,

VS. DEPT. NO. XIl

RAEKWON SETREY ROBERTSON and
DAVONTAE AMARRI WHEELER,

st s "t gt et vt st gt "t st s

Defendants.

Electronically Filed
8/4/2020 8:43 AM
Steven D. Grierson

CLERE OF THE COUEE

CASE NO. C-17-328587-2
-17-328587-

BEFORE THE HONORABLE MICHELLE LEAVITT, DISTRICT COURT JUDGE

MONDAY, FEBRUARY 24, 2020

RECORDER’S TRANSCRIPT OF PROCEEDINGS

JURY TRIAL - DAY 8

APPEARANCES:
For the State: GIANCARLO PESCI
Chief Deputy District Attorney
PARKER BROOKS
Deputy District Attorney
For Defendant Robertson: MICHAEL W. SANFT, ESQ.
For Defendant Wheeler: JAMES J. RUGGEROLI, ESQ.

RECORDED BY: SARA RICHARDSON, COURT RECORDER

Case Number: C-17-328587-3
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Court’s Exhibit 10

LIST OF EXHIBITS

Page 3
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LAS VEGAS, NEVADA, MONDAY, FEBRUARY 24, 2020, 2:05 P.M.
[Outside the Presence of the Jury]

THE COURT: Mr. Sanft, can you approach?

MR. SANFT: Yeah.

THE COURT: | showed the other attorneys. | got that from the foreperson.,
so I've marked it and made it part of the record. Juror Number 5 wants me to call
her teacher, so it's just marked as Court’s Exhibit Number 10.

[COURT’S EXHIBIT NUMBER 10 MARKED]

THE COURT: Okay. State of Nevada versus Robertson and Wheeler,
they’re both present with their attorneys. Will the State -- well, why don’t you all
make your appearances.

MR. SANFT: Good morning -- or good afternoon, Your Honor, Michael Sanft
on behalf of Mr. Raekwon Robertson who'’s present in custody.

MR. RUGGEROLI: Good afternoon, Your Honor, James Ruggeroli on behalf
of Mr. Wheeler who's present in custody.

MR. PESCI: Parker Brooks and Giancarlo Pesci on behalf of the State.

THE COURT: Okay. We can bring them in. The jury has reached a verdict.

[In the presence of the jury panel]

THE COURT: You can have a seat when you come in. Does the State
stipulate to the presence of the jury panel?

MR. PESCI: Yes, Your Honor.

THE COURT: Mr. Sanft?

MR. SANFT: Yes, Your Honor.

THE COURT: Mr. Ruggeroli?
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MR. RUGGEROLI: Yes, Your Honor.

THE COURT: Okay. Thank you.

Ms. Segura, have you been selected to be the foreperson?

JUROR NO. 11: Yes, ma’am.

THE COURT: Thank you. Has the jury reached a verdict?

JUROR NO. 11: Yes, ma’am.

THE COURT: Okay. You can hand the verdict forms to Officer Hawkes.

The Clerk will now read the verdict forms out loud.

Will the defendants and their attorney please stand for the reading of
the verdict. Sorry.

THE CLERK: District Court, Clark County, Nevada; the State of Nevada,
plaintiff, versus Raekwon Setrey Robertson, defendant; Case Number C328587;
Department Number 12; Verdict: We the jury in the above entitled case find the
Defendant, Raekwon Setrey Robertson, as follows:

Count 1, conspiracy to commit robbery, guilty of conspiracy to commit
robbery;

Count 2, attempt robbery with use of a deadly weapon, guilty of attempt
robbery with use of a deadly weapon;

Count 3, murder with use of a deadly weapon, guilty of first degree
murder with use of a deadly weapon; dated this 24" day of February, 2020; signed
by Foreperson Angela Segura.

District Court, Clark County, Nevada; the State of Nevada, plaintiff,
versus Davontae Wheeler, defendant; Case Number C328587; Department Number
12; Verdict:_ We the jury in the above entitled case find the Defendant, Davontae

Wheeler, as follows:
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Count 1, conspiracy to commit robbery, guilty of conspiracy to commit
robbery;
Count 2, attempt robbery with use of a deadly weapon, not guilty;
Count 3, murder with use of a deadly weapon, guilty of second degree
murder; dated this 24™ day of February, 2020; signed by Foreperson Angela
Segura.
Ladies and gentlemen of the jury, are these your verdicts as read so
say you one so say you all?
THE JURY PANEL IN UNISON: Yes.
THE COURT: Does either side wish to have the jury panel polled?
Mr. Pesci?
MR. PESCI: Not from the State, no, thank you, Your Honor.
THE COURT: Mr. Sanft?
MR. SANFT: No, Your Honor.
THE COURT: Mr. Ruggeroli?
MR. RUGGEROLI: Yes, Your Honor.
THE COURT: Okay, at this time, ladies and gentlemen, the Clerk is going to
ask a question. | just ask that you respond “yes” or “no.”
THE CLERK: Juror Number 1, Vito Casucci, are these your verdicts as read?
JUROR NO. 1: Yes.
THE CLERK: Juror Number 2, Sharon Morrison, are these your verdicts as
read?
JUROR NO. 2: Yes.
THE CLERK: Juror Number 3, Aria Flores-Virgen, are these your verdicts as

read?
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JUROR NO. 3: Yes.

THE CLERK: Juror Number 4, Suzanne Quinn, are these your verdicts as
read?

JUROR NO. 4: Yes.

THE CLERK: Juror Number 5, Camille Estrella, are these your verdicts as
read?

JUROR NO. 5: Yes.

THE CLERK: Juror Number 6, Danilo Rodriguez, are these your verdicts as
read?

JUROR NO. 6: Yes.

THE CLERK: Juror Number 7, Jonathan Salazar, are these your verdicts as
read?

JUROR NO. 7: Yes.

THE CLERK: Juror Number 8, Lisa Cook, are these your verdicts as read?

JUROR NO. 8: Yes.

THE CLERK: Juror Number 9, Markdelan Deperio, are these your verdicts as
read?

JUROR NO. 9: Yes.

THE CLERK: Juror Number 10, Roberta Bell, are these your verdicts as
read?

JUROR NO. 10: Yes.

THE CLERK: Juror Number 11, Angela Segura, are these your verdicts as
read?

JUROR NO. 11: Yes.

THE CLERK: Juror Number 12, Maria Moreno, are these your verdicts as
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read?

JUROR NO. 12: Yes.

THE COURT: Okay. At this time the Clerk will record the verdicts in the
official record of the court. At this time, ladies and gentlemen, | am going to
discharge you from your service. You are no longer under the admonition not to
discuss the case with anyone. But you're under no obligation to discuss the case
with anyone.

You are going to go back to the jury deliberation room at which time
you'll be given further instructions but you are going to be discharged. | do allow
both sides, the attorneys, an opportunity to speak to the jury panel. But again, | just
want to make sure you understand, it's up to you whether you discuss this case with
anyone. | do want to thank you very much for your willingness to be here and your
service to this court. Thank you very much and you are discharged as jurors.

THE MARSHAL: Thank you. All rise for the exiting jury please.

Jurors, please go with Ms. Rocha.

[Outside the presence of the jury]

THE MARSHAL: Thank you, everyone, please be seated.

THE COURT: Okay. The record will reflect that the hearing is taking place
outside the presence of the panel. Does the State wish to be heard on their
custodial status?

MR. PESCI: Judge, we would ask that they be remanded without bail.

THE COURT: Mr. Sanft? Mr. Ruggeroli?

MR. SANFT: We'll submit, Your Honor.

MR. RUGGEROLI: Submit it.

THE COURT: Okay. They'll both be remanded without bail pending
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sentencing and the matter is referred to Parole and Probation and it’s set for
sentencing.

THE CLERK: April 15", 8:30.

MR. RUGGEROLI: Could | have that date again please?

THE CLERK: April 15", 8:30 a.m.

THE COURT: And I'm assuming the attorneys for both sides do want that
opportunity if the jury wants to speak to you? Yes?

MR. SANFT: Sure.

THE COURT: Okay. We'll let you know.

MR. PESCI: Yeah, we'll see.

MR. RUGGEROLI: Judge -- Judge, | apologize.

THE COURT: I'm sorry.

MR. RUGGEROL!: No, Mr. Wheeler is asking to request that he have some
form of bail.

THE COURT: Have some what?

MR. RUGGEROLI: Form of bail. | submitted it and | would just like to point
out the jury did come back with a lesser verdict. He’s asking that you just have a
bail set for him pending sentencing.

THE COURT: Okay.

MR. PESCI: Judge, the State opposes it. The defendant’s been convicted of
a non-probationable offense where he must go to prison for at least 10 years and a
potential life sentence. So there is a flight risk and concern from the State, and we
ask that it remain no bail.
i
1
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THE COURT: Okay. He'll be remanded without bail pending sentencing.
Thank you.
PROCEEDING CONCLUDED AT 2:13 P.M.

* Kk k k * k k ok k%

ATTEST: |do hereby certify that | have truly and correctly transcribed the audio-
video recording of this proceeding in the above-entitled case.

Juk Fibanaloin—

SARA RICHARDSON
Court Recorder/Transcriber
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RECEIVED 83/31/2820 A9:44AM
B83/31/2820 83:47 7024863048 PAROLE AND PROBATION PAGE 81711

1% Publlcm%mafety

P\ Parole and Probation

PRESENTENCE INVESTIGATION REPORT
The Honorable Michelle Leavitt
Department XII, Clark County
Eighth Judicial District Court

Date Report Prepared: March 27,2020

Prosecutor: Giancarlo Pesci, Chief DDA PS1: 593206
Defense Attorney: James J. Ruggeroli, Appointed

LC NFO| TION

Defendant: Davontae Amarri Wheeler PCN: - 30302526

Case: C-17-328587-3 Offense Date: 08-09-17

iD: 5905081 Arrest Date: 08-15-17

P&P Bin: 1005173921 Plea Date: 02-24-20, Jury Trial

Sentencing Date: 06-03-20

L GE INF N
Offense:  Count 1 - Conspiracy to Commit Robbery (F)
NRS: 200.380, 199.480 Category: B -

NOC: 50147
Pepalty: By imprisonment in the state prison for a minimum term of not less than 1 year and a maximum
term of not mere than 6 years and may be further punished by a fine of not more than $5,000.

Offense: Count 3 — Murder (Second Degree) (F)
NRS: 200.010, 200.030.2 Category: A
NOC: 50010
Penalty: By imprisonment in the state prison for life with the possibility of parole, with eligibility for parole
beginning when a minimum of 10 years has been served: or for a definite term of 25 years. with eligibility for
parole beginning when a minimum of 10 years has been served.

TWE STEOTT L TTAT ot
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L. DEFENDANT INFORMATION
Address: None reported FBI: 112749WD6
City/State/Zip: Las Vegas, Nevada SID: NV04467748
NV Resident: Yes Aliases: Davontage Wheeler; Davontac Sayvon
SSN: None reported Wheeler; Davontae Amarri Sayvon Wheeler;
POB: Dayton, Ohio Devonare Alexander; Devonte A. Wheler; Davontae
Date of Birth: 04-27-95 Wheeler; Davonte Wheeler;, Davontae Amarrz
Age: 24 Wheeler
Phone: (702) 717-6904 (message) Additional SSNs: 275-89-8303; 576-35-8631
Driver’s License: 1705059442 (Identification Card) Additional DOBs: None
State: Nevada Additional POB: None
Status: Valid Alien Registration: N/A
US Citizen: Yes

Notification Required per NRS 630.307: No

Identifiers:
Sex: M Race: B Height: 510" (SCOPE reflects: 58" Weight: 148 (SCOPE reflects: 136)
Hair: Brown (SCOPE reflects: Black) Eyes: Brown

Sears: Both ears, nose and tongue pieced (all unverified)

Tattoos (type and location): Versace logo, cross, Chinese writing, and designer logos on lefl arm sleeve; star
on right shoulder; Superman symbol on chest; Michael Jordan logo on left leg; pyramid with Egyptian eye and
“srust issues™ on left hand; music notes on left thumb; “S” on left ring finger (all unverified)

Social History: The following social history is as related by the defendant on March 18, 2020, and is
unverified unless otherwise noted:

Childhood/Family: Mr. Wheeler was raised by both parents in Dayton, Ohio; however, he lived in Chicago,
Illinois, for three months when he was eight years old. The defendant’s parents separated when he was 14 years
old. He lived his mother after their separation although he maintained contact with his father. No drug or alcohol

abuse and no abuse or neglect was present during Mr. Wheeler's childhood. His father served a period of
incarceration for drug possession.

Marital Status: Single
Children: (2) one son, age 4, and one daughter, age 2

Custody Status of Children: The defendant’s children five with their respective mothers; his son in Las Vegas,
Nevada, and his daughter in Chicago, [llinois.

Monthly Child Support Obligation: No child support obligation was reported.
Employment Status: Mr. Wheeler is unemployed. He worked as a full-time telemarketer for NV Enetgy
through the AGR Group from February 2017 to August 15. 2017; his employment ended due to his arrest for

the instant offense. Prior to that, the defendant worked as a full-time personal care assistant for Addus Home
Health Care from February 2016 to February 2017.
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Number of Months Employed Full Time in 12 months Prior to Commission of Instant Offense: 12
Age at first arrest: 19 or younger X| 20-23 0 24 ot older []

Income: None reported Other Sources: None reported

Assets: None reported

Debts: None reported

Education: Mr. Wheeler completed the 12 grade; however, he did not have enough credits to graduate and he
did not receive a high school diploma or GED. No further education or training was reported beyond this level.
During school, the defendant was suspended for violating his school’s dress code and he was expelled for
marijuana use.

Military Service: None reported

Health and Medical History: The defendant stated he is in fair health. He was born prematurely and has a
small bladder as a result of that which causes frequent urination. He does not take any medication for this
condition.

Mental Heslth History: No mental health conditions were reported; however, the defendant suffers from
nightmares and takes medication as a form of treatment.

Gambling History: None reported

Substance Abuse History: Mr. Wheeler first consumed alcohol at the age of 16. He continues to use the
substance on rare occasions only with his last use 15 days prior to his arrest for the instant offense. The defendant
first used marijuana at the age of 14, He continued to use the substance several times per week with his last use
on the date of the instant offense. He had a Medical Marijuana Card in the State of California: however, that
card has since expired; he spent approximately $100.00 per week on marijuana. Mr. Wheeler first used cocaine
at the age of 21. He continued to use the substance socially and on an occasional basis with his last use 15 days
prior to his arrest for the instant offense. He used ecstasy twice at the age of 22. The defendant never used or
abused any other illegal narcotic substances during his lifetime. He was under the influence of marijuana and
ecstasy when he committed the instant offense. Mr. Wheeler stated he successfully completed a substance abuse
program in 2017 while in custody at the Clark County Detention Center.

Gang Activity/Affiliation: None reported
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IV. CRIMINAL RECORD

As of March 27, 2020, records of the Las Vegas Metropolitan Police Departraent, the National Crime
Information Center and the Federal Bureau of Investigation reflect the following information:

CONVICTIONS- FEL: 0 GM: 0 MISD: 6
INCARCERATIONS- PRISON: 0 JAIL: 3
SUPERVISION HISTORY:
CURRENT- Probation Terms: 0 Parole Terms: 0
PRIOR TERMS:
Probation-  Revoked: 0 Discharged:  Honorable: 0 Other: 0
Parole- Revoked: 0 Discharged:  Honorable: 0 Other: 0
Aduit:
Arrest Date: Offense: Disposition:
08-15-17 1. Attempt Robbery, Enhancement/ Instant Offense, C-17-328587-3
Las Vegas, NV Use of a Deadly Weapon (F)
LVMPD 2. Conspiracy to Commit Robbery (F)
3. Open Murder, Enhancement/Use of
a Deadly Weapon (F)
RMD: 09-21-17
GI: 12-14-17

The defendant has also been couvicted in Nevada of the following misdemneanor offenses: Trespassing, Not
Amounting to Burglary (2014), jail; Posscssion of Less Than One Ounce of Marijuana (2014), fine; Possession
of Drug Not to be Introduced Into Interstate Commerce (2014), community service: Possession of Drug Not to
be Introduced Into Interstate Commerce (2015), CTS; False Statement to or Obstructing Public Officer (2015).
CTS; Possession of Drug Not to be Introduced Into Interstate Commerce (20186, probation.

Supplementat Information: N/A

Institutional/Supervision Adjustment: N/A
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V. OFFENSE SYNOPSIS

Records provided by the Las Vegas Metropolitan Police Department and the Clark County District Attorney’s
Office reflect that the instant offense occurred substantially as follows:

On August 9, 2017, officers were dispatched to a 911 call regarding the victim being shot in the driveway of his
residence. Officers arrived to find the victim lying on the ground suffering from gunshot wounds. The victim
was transported to a local hospital where he later succumbed to his injuries. Evidence at the scene consisted of
three .45 caliber cartridge cases and nine .22 caliber cases. Officers located a witness who reported seeing four
males standing in front of the residence prior to the shooting.

Detectives were brought in to start an investigation. The ensuing investigation identified two of the males as
Deshawn Robinson. the co-offender, and his older brother, Demario Lofton-Robinson, a co-defendant. Mr.
Lofton-Robinson admitted the ariginal plan was to rob the victim: however, the victim fought back and was shot
multiple times. Mr. Lofton-Robinson admitted to aiming a handgun at the victim’s chest and firing one round.
He confirmed his younger brother, Mr. Robinson, a juvenile, was there: however. he had limited information
regarding the other two subjects. Both were interviewed, and Mr. Robinson confessed involvement in the murder
and stated everyone was armed except for himself. He admitted a3 they moved towards the victim, the victim
became afraid and turned around; that's when Mr. Robinson heard multiple gunshots.

The detectives were able to identify the third male subject as Raekwon Setrey Robertson, aka, Raekwon
Robertson, a co-defendant. The investigation revealed that on August 8, 2017, Mr. Robertson contacted Mr.
Robinson to plan a burglary, via Facebook messenger, indicating the four subjects would be involved. Detectives
discovered Mr. Robertson had shared a link for a local news story regarding 2 robbery in which the suspects’
photos were shown: the detectives identified one of the suspects in the photo as Mr. Robertson.

Detectives were able to identify the fourth male as the defendant, Davontae Amarmi Wheeler, by looking through
Mr. Robertson’s Facebook account. On August 15, 2017, Mr. Robertson and Mr. Wheeler werc arrested and
taken into custody. As Mr. Wheeler was arrested detectives saw a handgun in plain view; a search warrant was
obtained for Mr. Wheeler's residence where a semi-automatic .45 caliber handgun Joaded with ammunition
matching the cartridge recovered from the crime scene on August 9, 2017, was recovered. Mr. Wheeler was
interviewed and admitted to being in the vehicle with Mr. Lofton-Robinson, stating he was going to purchase a
handgun from Mr. Lofton-Robinson. Mr. Wheeler admitted to being in the convenience store to get change. He
claims he then got into an argument with Mr. Lofton-Robinson regarding the price. Following the argument, he
left the vehicle and took the bus home. He denied being present when anyone was shot and denied shooting
anyone. He admitted to owning the .45 caliber handgun which he open carried whenever he felt unsafe,

On August 9, 2017, Mr, Robinson was arrested and transported to the Clark County Juvenile Hall where he was
booked accordingly.

On August 9, 2017, Mr, Lofton-Robinson was arrested and transported to the Clark County Detention Center
where he was booked accordingly.

On August 15, 2017, Mr. Robertson and Mr. Wheeler were arrested and transported to the Clark County
Detention Center where they were booked accordingly.
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Co-Defendant/Offender Information: Demario Lofton-Robinson aka Demario Loftonrobinson is being
charged with Conspiracy to Commit Robbery (F). Attempt Robbery with Use of a Deadly Weapon (F), and
Murder with Use of a Deadly Weapon (F), in Case No. C-17-328587-1. On December 6, 2019, he was remanded
to the custody of the Administrator of the Division of Mental Health Development Services.

Raekwon Setrey Robertson, aka, Rackwon Robertson was found guilty by & jury of First Degree Murder with
Use of a Deadly Weapon (F), Conspiracy to Commit Robbery (F) and Robbery with Use of a Deadly Weapon
(F), in Case No. C-17-328587-2. He is scheduled for sentencing in the Eighth Judicial District Court, Department
XII on June 3, 2020.

Deshawn Robinson pled guilty to Conspiracy to Commit Robbery (F) and Attempt Robbery with Use of a

Deadly Weapon (F), in Case No. C-18-335287-1. He is scheduled for a status check in the Eighth Judicial
District Court, Department XIT on June 11, 2020.

V1. DEFENDANT’S STATEMENT
[J See Attached X Defendant interviewed, no statement submitted ] Defendant not interviewed
VIL VICTIM INFORMATION/STATEMENT
Contact was attempted with the victim’s (VC2257630) next of kin, and they have not responded as of this date.
An information letter and claim form was provided to the next of kin; however, a claim has not been received.
Therefore, the Division is unable to provide this information. If the requested information is received after this
report has been submitted, it will be provided 10 the court at sentencing. Contact was attempted with the Clark
County District Attorney's Victim Witness Assistance Center to verify if a speaker reservation was made;
however, as of the date of this report they have not responded. Contact was made with Victims of Crime and
Clark County Social Services and confirmed that funds have not been applied for counseling or related services.
Therefore, the Division is not recommending restitution for the instant offense.
/C T E

Custody Status: In Custody, CCDC CTS: 975 DAYS: 08-15-17 to 04-15-20 (CCDC)

IX. PLEA NEGOTIATIONS
N/A

X. RECOMMENDA

Based on information obtained and provided in this report, the following recommendations are submitted.

190 Day Regimental Discipline Program: N/A Deferred Sentence Per NRS 453.3363, 458.300,
458A.200, 176A.250, 176A.280: N/A
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FEES

Administrative Assessment: $25.00 Chemical/Drug Anatysis: N/A DNA: $150.00
DNA Admin Assessment: $3.00

Domestic Violence Fee: N/A Extradition: N/A Psychosexual Fee: N/A
SENTENCE
COUNT 1 - CONSPIRACY TO COMMIT ROBBERY (F)
Minimom Term: 24 months Maximum Term: 72 months Location: NDOC
Consecutive to/Concurrent With: N/A Probation Recommended: No Probation Term: N/A
Fine: None Restitution: None Mandatory Probation/
Prison: N/A

COUNT 3 - SECOND DEGREE MURDER (F)
Minimum Term: N/A Maximum Term: For a definite term  Loeation: NDOC
of 25 years, with eligibility for parole
beginning when a minimum of 10
years has been served.
Consecutive to: Count 1 Probation Recommended: N/A Probation Term: N/A

Fine: N/A Restitution: None Mandatory Prison: Yes

Pursuant to NRS 239B.030, the undersigned hereby affirms this document contains the social security
number of a person as required by NRS 176.145.

[T Pursuant to NRS 239B.030, the undersigned hereby affirms this document does not contain the social
seourity number of any person.

Per the Nevada Revised Statutes, any changes to factual allegations in the Presentence Investigation Report may
be ordered by the court within 180 days of the entry of Judgement of Conviction. The prosecuting attomey and
defendant must agree to correct the contents.

The information used in the Presentence Investigation Report may be utilized reviewed by federal, state and/or
local agencies for the purpose of prison classification, program eligibility and parole consideration.

In accordance with current Interstate Commission for Adult Offender Supervision rules and requirements, all
felony convictions and certain {gross] misdemeanants are offense eligible for compact consideration. Due to
Interstate Compact standards, this conviction may or may not be offense eligible for courtesy supervision in the
defendant’s state of residence. If not offense eligible, the Division may still authorize the offender to relocate
to their home state and report by mail until the term of probation is complete and/or the case has been completely
resolved.
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Respectfully Submitted,

Anne K. Carpenter, Chief

Report prepared by: K. Lomprey
DPS Parole and Probation, Specialist ITI
sccourtservices@dps.state.nv.us

Approved by:

Digitally signed by E. Lopez, DP$
E. Lopez, DPS Parole and Paroke and Prabatian Supervissr

Probation SUPervisor . pare: 2020.03.30 15:43:19 0700

E. Lopez, DPS Parole and Probation Supervisor
Southern Command, Las Vegas
sccourtservices(@dps.state.nv.us
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DIVISION OF PAROLE AND PROBATION

March 27, 2020
Offense Score Total: 14
Offender: WHEELER, DAVONTAE  Social Score Total: 19
PSL#: 593206 Raw Score Total: 12
BIN #: 19005173921 Total PSP Score: 33
L. C3I28487.3
Prior Criming! Hi :
Felony Convictions: 1 =None Jail Sentences: @ =3 or more
Misdemeanor Convictions: 0 =4 or more Juvenile Commitments: 2 = None/or over 14
Pending, unreiated cases: 2 = None Years free of Cony: 1=3.§
Suw Crim Hist: 2 = None Brior Formal Suprv: 2 = None
Prior Incarcerstions: 3 =None Criminal Pattern: 0 = Same Type or Incressed Severity
Xresens Offense;
Circumstances of Arrest: 2 = Non-prob. Sophistication/Premeditation: t = Moderste
Type of Offense: 0 = Person Ples Bargsin Benefits: 2 =N/A
Psych or Medical Impact+10 = Death Financis] Impact: 2 = Minimas! or no loss
Weapon: -4 m Used CaOffender: 1 = Equal Responsibility
Controlled Substances: 3=N/A Motive: 1 = Under Influcence/Alch or Drugs
Raw Score x 1.2 = Offense Score Total:
Age: 1 =Under 25 Family Situation: 0 = Disruptive
Employment/Program: 2 = Sporadic Education: 1 = Incomplete
Financinl: 1 = Inadequate Military: 1 = Hon Discharge/No Mil Service
Employability: 1= Could be developed
Comwitment/Ties: 2 = LocsVIn State Resonrce Availabliity: 2 = Available
Program Participation: 2 = Completed Substance Drug: 0 = Regular Use
Honesty/Cooperation: 2 = Candid Substance Alcobol: 3 = Non-Problentatic
Afttitude/Supervision: 1 = Indifferent Attitnde/Offense: 0 = Denies

Social Score Total: 19

Offense Score + Social Score = PSP TOTAL SCORE: 33
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DIVISION OF PAROLE AND PROBATION
(x] Felony SENTENCE RECOMMENDATION SELECTION SCALE (] GM
Defendant's Name: Davontae Amarri Wheeler CC# C-17-328587-3
206,380, 199 480
(o4 4 1 Pffenec: Compirscy to Connnit Rahbery (F) NRS: Category:
24 - 72 montha NDOC
[ Pprovation Only
Recommendation.
[ Non-Probation
20001, 260,030.2
CT: 3 PRnse puder (Secand Degree) (F) INRS: Category: A
For a definite term of 25 years, with eligidility for parole beginning when & minimum of 10 years has
been served. Count 3 to run consecuttve to Count | D Probation Onfy
[_:Kj Non-Probation
CcT Offcrac; NRS: Category:
(77 embation Only
r.e:mm«mum;
D Non-Probation
cT Offensc: NRS Category:
[T] Probation Oy
Recommendation:
{7]  Non-Probation
P 1AP003 () 10117 Page 1 2
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PSP TOTAL SCORE: 5 884=  Demist  [X) 55-54 = Borderiine O 65-100 = Probstion O
DEVIATION JUSTIFICATION In to OR Out 1o Probation [] /Prison [] Out/Probation
Raw Score (Offense): 12 Dk ] dest W] 4w [] Ve [} Mewtuath [ Other []
[ iid [ img risk range belew) —
MEDIUM - MAXIMUM
SENTENCE CATEGORY | LOW RANGE LOW - MEDIUM MEDIUM RANGE D o X D
STRUCTURK Score 3949 1838 1727 616 <5 (or less)
Maday Grogs Faotors t Jusify grester sontonce: Prior ceiwminal history, harn % victim. issuos oan bo sddressod via probati itstion wif) be ordered,
'mm:‘“ Misdemennor |Factom t justify lossor sentonce and/or K oely' Misenal/ine fi ! loss. minimaling prior cruninsl history, age of offender. out of stare
bused w Eactors detinsetsd (OM) offender. 0o asacs to be 3ddresscd wia probation, time in costody prior 10 n plea bt
14 yesrs gw"'“"g 12-30 months 12-32 morais L 12-34 months .; 1248 months . 19-48 months
1 -5 years CatoporyC | 12-32 montha 1234 months 12+36 montha . 18-60 months mom
1 -6 years | CoegoryB | 12-36 months 12-36 months 12-48 monthe . 2472 months m 1872 months
28-120
1-10 years Category B 12-36 months 12-48 months 16-72 manths ;
1415 years Coregory B |13 14 onths 2460 months 36 - 96 months o
2- 10 years Category B | 2466 montha 28-72 montha 3284 monthy :;‘:'g
2-15 years Cotegory B | 24-72 months 32.84 months 16-120 months mﬁ
3-10 years Camgory B | 36-90 momths 40-100 months 42-150 months &120
3. 15 years Category B | 36-96 months 42-120 months 48120 months m
T80
5+ 15 years Camgory B | 60-150 months 64162 momths . 68174 months ,
E 72240
1+ 20 years Caegary B 12-48 monthe 18-96 monthe 24-120 months rmomths
IS ] 34 - 240
2+ 20 years Category B 24-60 months 30.96 months 36120 months srvomths
3+ 20 yeary Coegary B | 36-72 months 42-108 months 54144 monthy :;0‘:
5420 vears gy D & || 60150 months 64-162 monthe 72-17¢ monthy % -240
Life wior Category A & | Lifepossibility of Lifo/ poasibiity of Life wipowsibility Lite ';"‘““’
without parole habituai affender | paroie stler 10 yesrs paole after 20 years of parcle possibikty

Other Areas of Concern (Check all that apply);

D Low Intelligence / Cognitive Difficulties D Physical Handicap D Mental Heaith fssucs
D Reading and Writing Limitations / Significant Learning Disabilities

{_—_] Other:

IMPORTANT: The factors and areas of concem identified above should not result in a negative impact when formulating a sentencing
recommendation. 1f any of these factors apply to an offender, a downward sentence deviation towards leniency may be appropriate.

ANY RECOMMENDATION THAT DEVIATES FROM SUGGESTED SENTENCE MUST INCLUDE JUSTIFICATION (+)OR(-)
DEVIATION JUSTIFICATION:

K. Lomprey, Speciaiist lil ot ey ey g 5029 Friday, March 27, 2020
Specialist CID # Date
£ Lopmn. OPS Purale and Frobation Sumendsar  TWIY SR C e o7 ke o e frrer A6 Monday. March 30, 2020

Supervisor: CID # Date

PP SFoo (W) 1007

Page 2 o 2
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2.7 RADIOLOGY

Yo All Medical Providers:

Ouring this unprecedented global heaith crisis due to COVID-19 outbreak, we are
committed to doing our part in providing critical imaging services for our patients who
rely on our services. We are taking the necessary steps to ensure the safety and health
of all our patients and statf.

We are mindful that all other disease process and injuries are not going to stop because
of this pandemic. We are aware that we play a critical role in the diagnosis,
management, and {reatment of diseases for our patients.

We have already implemented a COVID-19 screening process at all LVR facilities.
Palients are screened over the phone prior to arrival and are also evaluated for possible
virus exposure before the time of their exam. Patients exhibiting high risk symptoms will
be directed to their PCP for further evaluation and reschedule their exam when cleared
by their PCP.

To help accommodate patients during this tough and unsure time, we will continue to
remain open for all modalities Monday- Friday from 8am-5pm and MRI hours Monday-
Friday from 8am-11pm; Saturday & Sunday from 8am-5pm.

We hope everyone stays safe and healthy; we will all get through this together. if you
have any questions or concerns, please don't hesitate to contact us at 702-254-5004.

Sincerely,

Las Vegas Radiology Team
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STEVEN B. WOLFSON

Clark County District
Nevada Bar #001565
GIANCARLOQ PESCI
Chief D%)uly District
Nevada Bar #007135
200 Lewis Avenue

Electronically Filed
3/4/2020 8:33 AM
Steven D. Grierson

CLERE OF THE COUEE‘

Attorney

Attorney

Las Vegas, NV 89155-2212

(702) 671-2500
Attorney for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA !

THE STATE OF NEVADA,

Plaintiff,

vs- CASE NO: C-17-328587-3

DAVONTAE WHEELER, DEPT NO: X1
#590908 1

Defendant.

ORDER

THIS MATTER having come on for hearing before the above entitled lexrt on the
15th day of January, 2020, the Defendant being present, REPRESENTED BY .fAMES J.
RUGGEROLI, ESQ., the Plaintiff being represented by STEVEN B. WOLFSON, District
Attorney, through GIANCARLO PESCI, Chief Deputy District Attorney, and lthe Court

having heard the arguments of counsel, based on the pleadings and good cause éippearing

therefor,
i
i
1
"
1

DATE OF HEARING: January 15, 2020
TIME OF HEARING: 08:30 A.M.

W:201 7201 7TF143\69\1 7F14369-ORDR-(WHEELER_DAVONTAE)-001,DOCX

Case Number: C-17-328587-3

RECEIVED
FEB 27 2020
DEPT.12
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IT IS HEREBY ORDERED that DEFENDANT'S MOTION TO SUPPRESS, OR, IN
THE ALTERNATIVE, MOTION FOR JACKSON V. DENNO HEARING COURT
ORDERED, Motion GRANTED.

DEFENDANT'S MOTION IN LIMINE TO PRECLUDE JAIL PHONE CALLS

COURT ORDERED, Motion DENIED; any objections can be made at the time of

trial,

DEFENDANT'S MOTION TO DISCLOSE INFORMANTS State confirmed the
Defense has already been informed. COURT ORDERED, if the State has that inf:ormation,
then the State needs to provide that information.

DEFENDANT'S MOTION TO SEVER COUNTS There being no objection by the

State, COURT ORDERED, Motion GRANTED; COUNTS 5 through 7 are to be tried
first.

DEFENDANT'S MOTION TO COMPEL PRODUCTION OF DISCOVERY &
BRADY MATERIAL Mr. Ruggeroli stated he believes everything has been ‘provided.
COURT SO NOTED.

DEFENDANT'S MOTION TO COMPEL PRODUCTION OF INDUCEMENT
INDEX Mr. Ruggeroli stated he believes everything has been provided. COURT Sd NOTED.

DATED this o |_day of February;2020,

STEVEN B. WOLFSON d
Clark County District Attorney
Nevada Bar #001565

BY _/s/ GIANCARLO PESCI
GIANCARLO PESCI
Chief Deputy District Attorney
Nevada Bar #007135

17F14369C/jyMVU

2

W:R2017\ 201 7F\43\69\ 1 7F14369-ORDR~(WHEELE 3289




601 South 7* Street
Las Vegas, Nevada 89101

TEL: {702) 2582022 | FAX: (702) 258-2021

JAMES J. KUGCQOLL ESQ.

Yook

MNNNNMNNN?—‘H&-‘MMMMM)—&H
DO\JO\U‘A-PWN"Q‘O@QQ\W#WNHQ

V- S S B~ R 7 U - SRR N Ol

Electronically Filed
3/6/2020 12:55 PM
Steven D: Grierson

| b i cieportiecoqy |
| James J. Ruggeroli, Esq. ‘ '

| Nevada Bar No. 7891

| 601 South 7" Street

Il Las Vegas, Nevada 89128

| Telephone: (702) 258-2022

Attorney for Defendant
DISTRICT COURT
: CLARK COUNTY, NEVADA
| STATE OF NEVADA - :
Plaintiff, Case No:  C-17-328587-3
vs.
DeptNo:  XII
DAVONTAE WHEELER,
#2778458,
Defendant.

ORDER FOR EXPEDITED TRANSCRIPTS OF PROCEEDINGS
It appearing to the satisfaction of the Court, and good cause appearing therefor,

IT IS HEREBY ORDERED that the certified court reporter prepare at the State’s expense a

| transcript of Jackson v. Denno Hearing heard on February 11, 2020 in Department XIL

IT IS HEREBY FURTHER ORDERED that said transcript shall be completed by February 18,

DATED this | 0  day of | AAMUSUY

SUBMITTED BY:
JAMES J. RUGGEROLI1

By /s/ James J. Ruggeroli
James J. Ruggeroli, Esq.

Nevada Bar No. 7891
601 South 7" Street
Las Vegas, Nevada 89101

Page 1 of 1
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SANDRA L. STEWART
Attorney at Law

Nevada Bar No. 6834

1361 Babbling Brook Court
Mesquite, Nevada 89034
(702) 526-1867

Attorney for DAVONTAE WHEELER

STATE OF NEVADA,
Plaintiff,
V.
DAVONTAE WHEELER,

Defendant.

Electronically Filed
6/3/2020 3:17 PM
Steven D. Grierson

CLERE OF THE COUE !;

DISTRICT COURT

CLARK COUNTY, NEVADA

DISTRICT COURT NO.: - C-17-328587-3

GRAND JURY NO.: - 17BGJO17C
SUPREME COURT NO.: - TBD

ORDER APPOINTING APPELLATE
COUNSEL

The district court having determined that DAVONTAE WHEELER wishes to appeal from
his judgment of conviction, that he is indigent, and good cause appearing therefor,

IT IS HEREBY ORDERED AS FOLLOWS:

1. SANDRA L. STEWART, Esq. be, and hereby is, appointed as counsel to
represent DAVONTAE WHEELER at the appellate level;

2. The clerk of the Eighth District Judicial Court shall provide a copy of the entire

court file to Ms. Stewart; and

3. All requested transcripts shall be prepared and served on Ms. Stewart.

Dated this 5% day of June, 2020. W W

Hon. MIEHELLE LEAVITT
Judge, Eighth Judicial District Court

June 3, 2020
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Attorney at Law

Electronically Filed
6/3/12020 3:17 PM
StevenD. Grierson

CLERK OF THE COUR
SANDRA L. STEWART Cﬁf««f ﬁ,‘“w

Nevada BarNo: 6834

1361 Babbling Brook Court
Mesquite, Nevada. 89034
(702) 526-1867

Attorney Tor DAVONTAE WHEELER

DISTRICT COURT

CLARK COUNTY, NEVADA

STATE OF NEVADA, DISTRICT COURT NO.: - C-17-328587-3
Plaintiff, GRAND JURY NO.: - 17BGIOVIC
Vi SUPREME COURT NO. - TBD

DAVONTAE WHEELER,
ORDER APPOINTING APPELLATE
Defendant. COUNSEL

The district cotirt-having determinied that DAVONTAE WHEELER wishes 10 appeal from
his judgment of conviction, that he is indigent, and good cause appearing thercfor,

ITIS HEREBY-ORDERED AS FOLLOWS:

1. SANDRA L. STEWART, Esq. be, and hercby-is, dppointéd as counscl'to
represent DAVONTAE WHEELER at the appellate level;

2. The clerk of the Bighth District Judicial Court shall provide a copy of the entire
court file to Ms. Stewart; and

3. Al tequested transeripts shall be prepared and served on Ms. Stewart,

Dated this. 5% day of June, 2020: - ( y
Sl )

Hon. MICHELLE LEAVITT
Judge, Eighth Judicial District Court

June 3, 2020

Case Number: C:17-328587-3

3292

L -3-20



o

[\ b O i~ ] o) v & | 0] ] i — o — it e, — S — it
o o] ~J fo w =N W 138 T < b= o ~J @ W + LSS ] b — o]

Bos N e W R W N

CERTIFICATE OF SERVICE
| hereby certify that on June 5, 2020, | served a copy of the:
DAVONTAE WHEELER REQUEST FOR FULL TRANSCRIPTS OF DISTRICT
COURT PROCEEDINGS TO:
KRISTINE SANTI

by mailing a copy via first class mail, postage thereon fully prepaid, to the following:

KRISTINE SANTI, COURT RECORDER
EIGHTH JUDICIAL DISTRICT COURT

200 LEWIS AVENUE, DEPT. 12, CTRM. 14D
LAS VEGAS, NV 89155

and by e-filing the document with the Eighth Judicial District Court via Wiznet, thereby
providing access to a copy to all other interested parties, including but not limited to, the
following:

STEVEN B. WOLFSON, ESQ.

CLARK COUNTY DISTRICT ATTORNEY
200 LEWIS AVENUE

LAS VEGAS, NV 89155-2212

% N

WO WeeB%a 0 ¢ s, 2

SANDRA L. STEWART
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JAMES J. RUG‘OLI, ESQ.
400 South 4™ Street, Suite 280

Las Vegas, Nevada 89101
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Electronically Filed
6/4/2020 1:00 PM
Steven D. Grierson

JAMES J. RUGGEROLI CLERK OF THE COURY

James J. Ruggeroli, Esq. { Listads #Z AT
Nevada Bar No. 7891

400 South 4™ Street, Suite 280
Las Vegas, Nevada 89101

Telephone: (702) 258-2022

Attorney for Defendant
DISTRICT COURT
CLARK COUNTY, NEVADA
STATE OF NEVADA
Plaintiff, Case No. C-17-328587-3
Vs.
Dept No. XII

DAVONTAE AMARRI WHEELER,
#5909081.

Defendant.

DEFENDANT WHEELER’S SENTENCING MEMORANDUM

COMES NOW Defendant, DAVONTAE AMARRI WHEELER, through JAMES 1J.
RUGGEROLLI, ESQ., and submits the following Sentencing Memorandum.
This Memorandum is made and based upon all the papers and pleadings on file herein,
and oral argument at the time of hearing.
DATED this 4™ day of June, 2020.
JAMES J. RUGGEROLI

By: /4/ Jamed J. Ruggenol;
James J. Ruggeroli, Esq.
Nevada Bar No. 7891
400 South 4™ Street, Suite 280
Las Vegas, Nevada 89101
Attorney for Defendant

Page 1 of 4
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MEMORANDUM OF POINTS AND AUTHORITIES

L INTRODUCTION

The jury in this matter has found Mr. Wheeler guilty of Count 1 — Conspiracy to Commit
Robbery and Count 3 Murder (Second Degree). This Honorable Court must now determine the
appropriate sentence. For the reasons set forth below, Mr. Wheeler respectfully makes the
following request for the minimum sentence in this case.

III. LAW AND ARGUMENT

NRS 176.0131 provides:

Las Vegas, Nevada 89101
TEL: (702) 258-2022 | FAX: (702) 258-2021

400 South 4" Street, Suite 280

JAMES J. RUGQ(OLI, ESQ.

NoRe s N
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24
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28

mitigating factors and circumstances from NRS 200.035 may be referenced to provide some

The Legislature hereby finds, and declares to be the public policy of this
State, that:

1. Sentencing and corrections policies should embody fairness,
consistency, proportionality and opportunity.

2. The laws of this State should convey a clear and purposeful rationale
regarding sentencing and corrections. The statutes governing criminal
justice should articulate the purpose of sentencing, and related policies and
practices should be logical, understandable and transparent to stakeholders
and the public.

3. A continuum of sentencing and corrections options should be
available, with imprisonment reserved for the most serious offenders and
adequate community programs for diversion and supervision of other
offenders.

4. Sentencing and corrections policies should be resource sensitive as
those policies may impact costs, inmate populations and public safety.
Criminal justice agencies should strive to effectively measure costs and
benefits.

5. Criminal justice information should be a foundation for effective data
driven sentencing and corrections policies.

6. Sentencing and corrections policies should reflect current
circumstances and needs.

7. Strategies to reduce crime and victimization should involve
prevention, treatment, health and labor and must endeavor to utilize all
available federal, academic and private resources and expertise.

Furthermore, although the jury did not convict Mr. Wheeler of first-degree murder,

context for sentencing in this matter. NRS 200.035 provides:

Page 2 of 4

3295




JAMES J. RUG‘(OLI, ESQ.

400 South 4™ Street, Suite 280

Las Vegas, Nevada 89101
TEL: (702) 258-2022 | FAX: (702) 258-2021

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Murder of the first degree may be mitigated by any of the following
circumstances, even though the mitigating circumstance is not sufficient to
constitute a defense or reduce the degree of the crime:

1. The defendant has no significant history of prior criminal activity.

2. The murder was committed while the defendant was under the
influence of extreme mental or emotional disturbance.

3. The victim was a participant in the defendant’s criminal conduct
or consented to the act.

4. The defendant was an accomplice in a murder committed by
another person and the defendant’s participation in the murder was
relatively minor.

5. The defendant acted under duress or under the domination of
another person.

6. The youth of the defendant at the time of the crime.

7. Any other mitigating circumstance.

In Mr. Wheeler’s case, there are a number of circumstances and factors that the defense
respectfully requests this court consider when determining the appropriate sentence to impose
concerning his Second Degree Murder and Conspiracy to Commit Murder convictions:

1. Mr. Wheeler has no significant criminal history; he has no prior felony or gross
misdemeanor convictions;

2. Although Mr. Wheeler has always asserted his innocence, police reports
demonstrate that he claimed to have been high at prior to the shooting in this case;

3. Mr. Wheeler was found by the jury to be an accomplice in the killing; the jury
clearly found that he did not shoot Mr. Valenzuela because it acquitted him of the deadly
weapon enhancement;

4. With respect to Mr. Valenzuela’s memory and to his family, Mr. Wheeler was not
found in this case to have been a direct participant in the murder, and a strong argument has
been made that he was not a participant in the killing;

5. Mr. Wheeler was only 22 years old at the time of this event;

6. Mr. Wheeler has strong family and friend support; See a true and accurate copy of
letters of support from Mr. Wheeler’s family and friends attached hereto as Exhibit A;

7. Mr. Wheeler is a loving father of two young children;

8. Mr. Wheeler has a 75-year-old disabled grandmother;

Page 3 of 4
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9. Mr. Wheeler’s mother has poor health and he previously served as her caretaker;

10.  Mr. Wheeler helped support his family, and they need him when he is released;

11. He has a history of employment, including serving as a full-time personal care
assistant for Addus Home Health Care from 2016-2017;

12.  He previously contributed to his church and community;

12.  He has changed and matured since going into custody on August 15, 2017,

13.  He has plans for his future upon release, including helping young African
American’s stay out of trouble and stay out of jail, contributing to his community and church,
working and taking care of his children, and loving and caring for his family;

14.  Parole and Probation is recommending a 24-72 month sentence on Count 1 and a
10-25 year definite term on Count 2 to be run consecutive;

15.  Mr. Wheeler, though maintaining his innocence in the killing, would very
respectfully like to express his condolences to Mr. Valenzuela’s family;

16.  Mr. Wheeler has spent approximately 1025 days (8-15-17 to 6-5-20) in custody.

For the mitigating factors provided above, Mr. Wheeler respectfully requests that this
court impose a 24-72 month sentence on Count 1 and a definite term of 10-25 years in prison to
be run concurrently.

DATED this 4™ day of June, 2020.
JAMES J. RUGGEROLI
By: /4/ Jamed J. PM&‘
James J. Ruggeroli, Esq.
Nevada Bar No. 7891
400 South 4™ Street, Suite 280

Las Vegas, Nevada 89101
Attorney for Defendant

CERTIFICATE OF SERVICE

I certify that on the 4™ day of June, 2020, I emailed a copy of this motion to:

motions@clarkcountyda.com.

By: A4/ James J. Ruggerot;
James J. Ruggeroli; Esq.

Page 4 of 4
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Dear Jury,

| am writing in regard to Davontae Wheeler, inmate #5909081.

It is hard for this family to have their love one incarcerated. Children are growing up
without their father and mother of his children is longing for the partnership and support
of their family member. Davontae Wheeler has a strong support system through his
family, we are taking every possible step to gather support to aid in release from prison.

Davontae Wheeler has served the adequate time for this case. He is extremely
remorseful for the victim family. The years spent incarcerated has changed his life
forever. He will work diligently on making a difference in the world by keeping young
African American men out of jail. He needs to get back to his family and to his
community. Allow Davontae Wheeler to work, raise his children, pay taxes and support
his family while also sparing taxpayers the unnecessary $60,000 annual cost for
incarceration.

Sincerely,

The Hills
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C-17-328587-3 DISTRICT COURT
. CLARK COUNTY, NEVADA

Felony/Gross Misdemeanor COURT MINUTES June 11, 2020

C-17-328587-3 State of Nevada
Vs
Davontae Wheeler

June 11, 2020 12:00 PM  Sentencing

HEARD BY: Leavitt, Michelle COURTROOM: RJC Courtroom 14D
COURT CLERK: Pannullo, Haly

RECORDER: Richardson, Sara

REPORTER:

PARTIES PRESENT:

Davontae Amarri Wheeler Defendant

Giancarlo Pesci Attorney for Plaintiff
James J. Ruggeroli Attorney for Defendant
Parker Brooks Attorney for Plaintiff
State of Nevada Plaintiff

JOURNAL ENTRIES

DEFT WHEELER ADJUDGED GUILTY of COUNT 1 CONSPIRACY TO COMMIT ROBBERY
(F) and COUNT 3 MURDER WITH USE OF A DEADLY WEAPON (F). Arguments by

. counsel. COURT ORDERED, in addition to the $25.00 Administrative Assessment fee,
$8,729.53 restitution to be paid jointly and severally with Co-Defendant, $150.00 DNA
Analysis fee including testing to determine genetic markers and $3.00 DNA Collection fee,
Deft. SENTENCED as follows:

as to COUNT 1 to a MAXIMUM of SEVENTY-TWO (72) MONTHS with a MINIMUM parole
eligibility of TWENTY-FOUR (24) MONTHS

and as to COUNT 3 to LIFE with a MINIMUM parole eligibility of TEN (10) YEARS,
CONSECUTIVE to COUNT 1, for an AGGREGATE SENTENCE of a MINIMUM PAROLE
ELIGIBILITY after ONE HUNDRED FORTY-FOUR (144) MONTHS and a MAXIMUM of LIFE
with ONE THOUSAND THIRTY-TWO (1,032) DAYS credit for time served. COURT
FURTHER ORDERED, COUNT 2 DISMISSED pursuant to the Verdict.

Mr. Ruggeroli moved to withdraw. COURT SO ORDERED.

NDC

. Printed Date: 6/16/2020 Page 1 of 1 Minutes Dale: June 11, 2020
Prepared by: Haly Pannullo
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Electronically Filed
8/4/2020 8:43 AM
Steven D. Grierson

CLERE OF THE COUE&

DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,

Plaintiff,
VS.

DEPT. NO. XIl

RAEKWON SETREY ROBERTSON and
DAVONTAE AMARR! WHEELER,

st st st st e g “rgatt?” "y it "t "t

Defendants.

BEFORE THE HONORABLE MICHELLE LEAVITT, DISTRICT COURT JUDGE

THURSDAY, JUNE 11, 2020

RECORDER’S TRANSCRIPT OF PROCEEDINGS

SENTENCING
APPEARANCES:
For the State: GIANCARLO PESCI
Chief Deputy District Attorney
PARKER BROOKS
Deputy District Attorney
For Defendant Robertson: MICHAEL W. SANFT, ESQ.
For Defendant Wheeler: JAMES J. RUGGEROLI, ESQ.

RECORDED BY: SARA RICHARDSON, COURT RECORDER
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LAS VEGAS, NEVADA, THURSDAY, JUNE 11, 2020, 12:48 P.M.

THE COURT: State of Nevada versus Raekwon Robertson and Davontae
Wheeler, case C328587.

THE CLERK: All of the parties are on Bluejeans, Judge.

THE COURT: Okay. So Mr. Robertson and Mr. Wheeler are both present
and in custody.

Mr. Robertson, is there any legal cause or reason why judgment should
not be pronounced against you at this time?

DEFENDANT ROBERTSON: No.

THE COURT: Mr. Robertson, any reason why we shouldn’t proceed with
sentencing?

DEFENDANT ROBERTSON: No, there is not.

THE COURT: Okay. By virtue of the jury verdict and guilty plea agreement in
this matter, | hereby adjudicate you guiity of Counts 1 and 4, conspiracy to commit
robbery; Count 2, attempt robbery with use of a deadly weapon; Count 3, first
degree murder with use of a deadly weapon; and Count 5, robbery with use of a
deadly weapon.

Does the State wish to be heard on this?

MR. PESCI: Yes, Your Honor. | would note that | believe we have online a
victim speaker.

THE COURT: Okay.

MR. PESCI: Which is John Relato, and so | would ask that pursuant to
statute he would be able to go last.

THE COURT: Okay. And is the victim appearing by Bluejeans?
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MR. PESCI: | saw -- | thought | saw his name listed, but, yes.

THE COURT: Okay.

MR. RELATO: Yes, sir. I'm in Bluejeans right now.

THE COURT: Okay. Thank you.

Go ahead, Mr. Pesci.

MR. PESCI: Thank you very much, Your Honor. You know the case, so |
won’t go over the facts again with you. In looking at the Department of Parole and
Probation’s recommendation, and here’s the thing | want to underscore, the State
stands by its recommendation and negotiation as far as Counts 4 and 5. Those
counts are to run concurrent to what you give for Counts 1, 2, and 3. 1think the
sentencing put forth by Parole and Probation as far as Counts 4 and 5 are
appropriate as far as that length of sentence and as far as 4 and 5 running
consecutive to each other. But they should, altogether, run concurrent.

When you look at what your decision is as far as the sentence on the
murder, P and P is recommending a life sentence and that’s appropriate as a life
has been taken. As far as the deadly weapon enhancement, they’re looking at a
36-t0-240 months. And so when you take into consideration this particular
defendant, you know, he really does not have much of a criminal history before.
Obviously, that inures to his benefit in this particular situation when you’re looking at
that deadly weapon enhancement. The problem is, however, is the other case,
Counts 4 and 5, | mean, it's a part of this case, but Counts 4 and 5 where he did use
a weapon in another case.

And then | think what'’s really, really telling and why you should deviate
from the Division’s recommendation and go higher on the deadly weapon

enhancement is in fact his conviction under C347711 where, as | read it, it was an
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attempt possession of a dangerous weapon or facsimile by incarcerated person. So
that’s a charge he picked up in the Detention Center after his arrest on this homicide
prior to our sentencing. From Odyssey, it appears he was on calendar today on
that, so I'm not sure if he was adjudicated, that was also to run concurrent. So, but |
think that kind of speaks to the risks associated with him and the underlying facts as
far as, you know, that first shot is the shot that comes from his weapon that
incapacitates the victim and puts him in the position where he gets that head shot.

And so | think it would be appropriate to go higher on the deadly
weapon enhancement and otherwise, those -- those Counts 1, 2, and 3, they should
run consecutive and we’ll submit it to your discretion.

And right now do you want me to just speak about Raekwon
Robertson’s?

THE COURT: Sure, yeah, just Raekwon.

MR. PESCI: The other thing, for Mr. Robertson’s benefit, | -- | don’t know how
to answer his letters. He’s written me a letter. He was looking for the P.S.1. | just
wanted to let him know, | cannot communicate with him because he’s represented
by counsel. But as soon as | got the letter, | sent a copy of the P.S.1. to Mr. Sanft
who | believe already had it. But it's just I'm not allowed to talk to him and so that’s
why | couldn’t bring him his P.S.1., but | sent it to his counsel.

THE COURT: Thank you. Thank you.

Mr. Robertson, do you want to say anything?

DEFENDANT ROBERTSON: Yeah, | received my P.S.I. yesterday, | sent the
letter on Friday. | basically sent him the letter because | couldn’t get in contact with
my attorney and | didn’t want my sentencing day to get pushed back because |

didn’t have my P.S.I.
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THE COURT: Okay. Do you want --

MR. PESCI: Which he said, and | just -- | just didn’t -- | couldn’t respond or
communicate with him so | wanted to explain that to him here today.

THE COURT: Okay.

DEFENDANT ROBERTSON: That'’s fine.

THE COURT: Mr. Robertson, are you okay to go forward or do you need
additional time?

DEFENDANT ROBERTSON: No, | gotit. |gotit. |received it yesterday.

THE COURT: Okay. Do you want to say anything?

DEFENDANT ROBERTSON: No. I'm -- no.

THE COURT: Okay. Mr. Sanft?

MR. SANFT: Do you mind if | --

THE COURT: No, go ahead.

MR. SANFT: Your Honor, | think in this matter with regards to Mr. Robertson
the Court has -- had heard the facts in this case during the course of the trial. I've
spoken with Mr. Robertson and explained to him what his options are at this
particular point and based upon the recommendation of P and P, you know, the
bigger issue that we have is that he was convicted of a first degree kid -- first degree
murder with use of a deadly weapon, so obviously the suggestion at this particular
point is a life-tail or a life sentence. The question then becomes whether or not it's
20-to-life plus a consecutive whatever that looked like on the other end.

We're going to submit everything to the Court. And the reason for that
is this, Mr. Robertson is intent on filing an appeal, is intent on going forward with that
aspect of it. | believe that ultimately what we have here is a situation where

Mr. Robertson’s in a position where the reason why he’s not talking to the Court or
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saying anything to the Court is because he wants to reserve that -- that right.

With that being said, the suggestion that | think -- at this particular point
is that we don’t run the sentences consecutive to one another in terms of the
charges, we instead focus on | believe it’'s Count 3, which is the --

THE COURT: The murder.

MR. SANFT: -- the murder with use and we run all the other sentences
concurrent to that -- to that charge. That would be my only request at this particular
point.

THE COURT: Okay.

MR. SANFT: And we’'ll submit it.

THE COURT: Thank you.

MR. PESCI: And, Judge, if | could really fast, | apologize, he also has eight
additional days credit for time served based on the timing of our sentencing. So it

1™ and so he

looks like the P.S.I. says 1,024 as of June 3", but now we’re at the 1
should -- | think that adds up to 1,032. Is that right, Mr. Sanft?

MR. SANFT: We have no objection to 1,032, Your Honor.

THE COURT: Okay. And do you want to call your first speaker?

MR. PESCI: Or do you want him at the end, Your Honor? Because we still
have to do Mr. Wheeler and pursuant to statute, the speaker gets to go last.

THE COURT: Okay. All right. I'm assuming you have no objection to that?

MR. SANFT: No, Your Honor.

THE COURT: Okay. Mr. Robertson, in accordance with the laws of the State
of Nevada, this Court does now sentence you as follows, in addition to the

administrative assessment, the D.N.A. fee, and the collection fee, you’ll be required

to submit to genetic marker testing if you’ve not already done so. As to Count 1, the
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Court’s going to sentence you to 24 to 72 months in the Nevada Department of
Corrections. As to Count 2, the Court’s going to sentence you to 48 to 120 months,
plus a consecutive 48 to 120 months for the deadly weapon enhancement. As to
Count 3, the Court’s going to sentence you to life in the Nevada Department of
Corrections with parole eligibility beginning after a minimum of 20 years has been
served, and an 8-to-20 years for the deadly weapon enhancement to run
consecutive. As to Count 4, the Court’s going to sentence you to 24 to 72 months;
as to Count 5, 48 to 180 months, plus a consecutive 48 to 180 months for the deadly
weapon enhancement.

They're all to run concurrent for an aggregate of 28 to life in the Nevada
Department of Corrections, impose restitution as to Count 5 of $200.00 and then
restitution of 8,729.53 joint and several with your codefendant as to the other
charges. And he has 1,032 days credit for time served.

MR. SANFT: Thank you, Your Honor.

THE COURT: Okay.

MR. PESCI: Thank you, Your Honor.

THE COURT: Mr. Wheeler.

DEFENDANT WHEELER: Yes. Yes, Your Honor.

THE COURT: You're ready to go forward?

DEFENDANT WHEELER: Yes, ma’am. | am.

THE COURT: Okay. By virtue of the jury verdict returned in this matter, |
hereby adjudicate you guilty of Count 1, conspiracy to commit robbery; and Count 3,
second degree murder; and pursuant to the verdict, Count 2 will be dismissed.

Does the State wish to be heard?

MR. PESCI: Yes, Your Honor. Your Honor, what | would ask you to do is
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follow the Department’s recommendation as far as Count 1 being 24 to 72 months. |
think that’s appropriate. However, | would ask you to part company with the
Department’s recommendation on Count 3, as they do not recommend a life-tail. |
think it would inappropriate for the codefendant to get the life-tail and this one to not.
| understand that he has been convicted of second degree murder, but nonetheless,
a life was taken and it's appropriate that there should be at least a life-tail. So -- and
it's also appropriate from P and P to run it consecutive. So | think Count 3 should be
a 10-to-life and that should run consecutive to the 24-to-72 on Count 1.

As far as the restitution, I'd ask for the same joint and several. And
then I'm sure Mr. Ruggeroli, | hope he’s got it figured out, the credit for time served
because the P.S.I. had it factored out to an April 15" date and obviously we're a little]
bit further along, so whatever that number is I'll defer it to Mr. Ruggeroli and ask that
the victim’s cousin, who testified at trial, who’s on Bluejeans, gets to speak last.

THE COURT: Okay. Mr. Wheeler, do you want to say anything?

DEFENDANT WHEELER: No. No, ma’am.

THE COURT: Okay. Thank you.

Mr. Ruggeroli.

MR. RUGGEROLI: Thank you, Your Honor. Judge, | would like to point out a
number of factors in mitigation for Mr. Wheeler. Judge, you know this, but he was
not alleged to have participated in the other counts that were referenced regarding
the codefendant. So his allegations were limited to this case, Judge.

The jury has spoke and I'm going to ask you to take a look at what they
actually said in their verdict. | don’t want to go through a lot of the facts, but some of
the things are appropriate for Your Honor to consider. | would like to point out some

background on Mr. Wheeler’s behalf, Judge. He has no significant criminal history
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whatsoever. He has no prior felonies, no prior gross misdemeanors, and no other
cases, as | mentioned that he was alleged to have been involved in regarding this
period of time.

Judge, he has asserted his innocence. But we do want to point some
things out in terms of expressing our condolences to the victim and the victim’s
family. Judge, the jury found kind of interesting conclusion for Mr. Wheeler’s counts
because they did find that he was part of a conspiracy, however, they found him
guilty of second degree murder but not having a weapon involved and what's
interesting about that, Judge, is that the State had presented their case that
Mr. Wheeler was armed. They believed and presented it to the jury that he was also
present at the time of the shooting, Judge. It very much appears that the jury did not
agree with their version of events in a number of ways, and most importantly, they
have acquitted him of the deadly weapon and | do think that that is very significant.

Judge, again, we want to express our condolences to the family, but
also mention, the jury did not find that Mr. Wheeler was a direct participant with the
murder in this case. We are going to take those issues up on appeal. In looking at
some additional factors for mitigation, Judge, | would like to point out that
Mr. Wheeler was only 22 years old at the time of this offense. He has strong family
and friend support. | did provide Your Honor with some letters from friends and
family.

Additionally, | believe his mother and another family member are
present in court today. They’ve been present on almost every appearance
throughout his litigation in this case, Judge. He has that family support, friend
support, church support in place for when he is eventually released from custody

and I'm going to ask Your Honor to give him a sentence that allows him the

3312



© © 00 N O OO A~ 0N -

N N N N NN & a a a a e v o
g A W N a2 O ©W 0O N O O b W N -

opportunity to have a future and to get out and to utilize those resources and to
continue being a part of that family and his community the way he was before these
allegations came about.

Mr. Wheeler is a father to two very young children. Judge, those letters
show that he is - he was a good father and wants to be available for those children.
He has a disabled 75-year-old grandmother. His mother, who, again, | believe is
present in court, has poor health. Mr. Wheeler previously provided her with
caretaking and was a tremendous asset to her in her life. Additionally, Your Honor,
Mr. Wheeler helped out his family and the community. He helped out the church.
He has a history of employment prior to being arrested in this case.

He has also served full time as a personal care assistant for the Addus,
and that’'s A-D-D-U-S, Home Healthcare. Judge, he provided to the church and the
community. We have provided letters. During his time in custody, family has noted
that he has exhibited a clear display of change and maturity. He has plans for the
future including being a part of helping African-Americans stay out of trouble, stay
out of jail, contributing to the church and the community, taking care of his children,
and loving his family the best way that he knows how, Your Honor.

Parole and Probation is recommending 24 to 72 and then they are very
importantly recommending a 10-to-25-year definite term on the second degree
murder, Judge. Now, they are asking for that to be run consecutive. It is our
request that you would follow P and P’s recommendation but run the counts
concurrent. Again, Judge, we do want to express our condolences to the family. |
calculated 1,034 days and | do believe that that is the correct number.

Finally, Judge, | do need to respectfully move to withdraw. Ms. Sandra

Stewart will be taking over as appellate counsel. And | believe she’s already

10
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submitted an order to proceed really immediately after the sentencing this afternoon.
THE COURT: Okay. Thank you very much.
The State may call their witness, their first witness.

MR. PESCI: Judge, | believe Mr. Relato is online. | would also just, really
fast, as far as the credit for time served, | think it's the same amount of time as the
codefendant because | think they were arrested at the same time, same day.

THE COURT: Okay. So 1,0327?

MR. PESCI: That's what | believe but we’ll submit it to the Court.

THE COURT: Okay. What’s his name again?

THE RECORDER: Relato, John Relato.

THE COURT: John Relato.

MR. RELATO: Yes, ma’am.

THE COURT: Mr. Relato, are you appearing by video and audio?

MR. RELATO: What did -- what -- can | -- do | need to attend on video?

THE COURT: Well, | don’t know how I’'m going to swear you in.

MR. RELATO: Oh, I'm sorry. Okay. I'll --

THE COURT: Oh, there you go. Okay. All right. Will you please raise your
right hand so you can be sworn?

JOHN RELATO,

[having been called as a speaker and first duly sworn, testify as follows:]

THE CLERK: Can you please state and spell your first and last name for the
record.

THE SPEAKER: John Relato.

THE CLERK: Go ahead and spell, please.

THE SPEAKER: First name John, J-O-H-N, last name Relato, R-E-L-A-T-O.

11

3314




o W 00 N o 0 A W N =

N N N D NN A o A a a e =m  a aa o
A B W N a2 O O© 00 N O O A W N -

THE CLERK: Thank you.

THE COURT: Go ahead, Mr. Relato.

THE SPEAKER: So | was told that | was -- | was to be given time to say a
few words --

THE COURT: Sure.

THE SPEAKER: -- regarding my cousin. My -- I'm -- the victim, Gabriel
Valenzuela, is my cousin, but practically he was my brother. | grew up with him. |
celebrated birthdays, graduations with him and my own mother has practically
raised him as her own. It really broke our hearts to lose him that night. | recall
nights when my own mom and his mom, who is standing right besides me actué|ly,
would cry themselves to sleep every night due to the traumatic event of him losing
his life protecting my family.

I’'m sorry, this is really hard for me.

THE COURT: That’s okay.

THE SPEAKER: My own sister who is autistic would need assistance for
performing certain tasks and Gabriel was -- was actually, practically his -- her
caretaker. He’d take her to groceries, Opportunity Village events, and to her friends
for social gatherings.

On top of that, he was also a nursing student at the College of Southern
Nevada. | may not be there with him as a nursing student, but | thought a few words
from -- a few letters from his friends and cohorts describing him.

He is a great friend with so much to offer for his community. He is
funny, kind, and a warm person, a member of the student nursing -- student nurse
association and willing to step in when -- when needed. Gabe sets an example of

what life could have been when it’s full of happiness, love, and positivity. And he -- |

12
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guess this is my favorite one, He was an angel among us.

He grew up wanting to be a nurse. His mom worked so hard as a
caretaker to pay for his tuition and fulfill his dreams. That traumatic event that night
delayed her scheduled surgery to the point that it worsened her condition. It pains
me to attend these court events, but I'm just -- | am here to see that justice is carried
out for my cousin’s murder. Thank you, Judge.

THE COURT: Thank you, very much.

THE SPEAKER: Thank you, Your Honor.

THE COURT: Anything else? Okay. In accordance with the laws of the
State of Nevada, this Court does now sentence you as follows, in addition to the
administrative assessment, the D.N.A. fee, and the collection fee, you'll be required
to submit to genetic marker testing. As to Count 1, the Court’s going to sentence
you to 24 to 72 months in the Nevada Department of Corrections. As to Count 3,
the Court’s going to sentence you to life in the Nevada Department of Corrections
with parole eligibility beginning after a minimum of 10 years has been served.
Count 3 to run consecutive to Count 1. He has 1,032 days credit for time served.
And restitution in the amount of $8,729.53 will be imposed and it’s joint and several
with your codefendant, for an aggregate term of 144 months to life.

Thank you.

MR. PESCI: Thank you, Your Honor.

THE COURT: Thank you.

MR. RUGGEROLI: Judge, may | be allowed to withdraw, please?
i
7
n
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THE COURT: Yes. Yes, your motion to withdraw is granted. Thank you.
MR. RUGGEROLI: Thank you, Your Honor.
PROCEEDING CONCLUDED AT 1:08 P.M.

* k ok Kk k ok k k k%

ATTEST: |do hereby certify that | have truly and correctly transcribed the audio-
video recording of this proceeding in the above-entitled case.

N

SARA RICHARDSON
Court Recorder/Transcriber

14

3317




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

JOC

DISTRICT COURT

CLARK COUNTY, NEVADA

THE STATE OF NEVADA,

Plaintiff,
CASE NO. C-17-328587-3
_VS_
DEPT. NO. Xli
DAVONTAE AMARRI WHEELER
#5909081

Defendant.

JUDGMENT OF CONVICTION
(JURY TRIAL)

Electronically| Filed

06/17/202

CLERK OF THE

The Defendant previously entered a plea of not guilty to the crimes of COUNT

1 — CONSPIRACY TO COMMIT ROBBERY (Category B Felony) in violation of NRS

200.380, 199.480; COUNT 2 — ATTEMPT ROBBERY WITH USE OF A DEADLY

WEAPON (Category B Felony) in violation of NRS 200.380, 193.330, 193.165; and

COUNT 3 — MURDER WITH USE OF A DEADLY WEAPON (Category A Felony) in

violation of NRS 200.010, 200.030, 193.165; and the matter having been tried before

a jury and the Defendant having been found guilty of the crimes of COUNT 1 —

CONSPIRACY TO COMMIT ROBBERY (Category B Felony) in violation of NRS

200.380, 199.480; and COUNT 3 — SECOND DEGREE MURDER (Category A

Felony) in violation of NRS 200.010, 200.030, 193.165; thereafter, on the 11" day of

Statistically closed: USJR - CR - Guilty Plea With Sente

COURT
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June, 2020, the Defendant was present in court for sentencing with counsel JAMES J.
RUGGEROLI, ESQ., and good cause appearing,

THE DEFENDANT IS HEREBY ADJUDGED guilty of said offenses and, in
addition to the $25.00 Administrative Assessment Fee, $8,729.53 Restitution to be
paid Jointly and Severally with Co-Defendant, and $150.00 DNA Analysis Fee
including testing to determine genetic markers plus $3.00 DNA Collection Fee, the
Defendant is sentenced to the Nevada Department of Corrections (NDC) as follows:
COUNT 1 - a MAXIMUM of SEVENTY-TWO (72) MONTHS with a MINIMUM parole
eligibility of TWENTY-FOUR (24) MONTHS; and COUNT 3 - LIFE with a MINIMUM
parole eligibility of TEN (10) YEARS, CONSECUTIVE to COUNT 1; with ONE
THOUSAND THIRTY-TWO (1,032) DAYS credit for time served. Defendant found
NOT GUILTY as to COUNT 2. The AGGREGATE TOTAL sentence is LIFE with a

MINIMUM of ONE HUNDRED FORTY-FOUR (144) MONTHS.
Dated this 17th day of June, 2020

DATED this day of June, 2020. ey /// _
ot oS

B7B AFB 2F45 38EE
Michelle Leavitt

MICHELLE LEAVITT
DISTRICT COURT JUDGE
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DISTRICT COURT
CLARK COUNTY, NEVADA

State of Nevada CASE NO: C-17-328587-3
Vs DEPT. NO. Department 12

Davontae Wheeler

AUTOMATED CERTIFICATE OF SERVICE

This automated certificate of service was generated by the Eighth Judicial District
Court. The foregoing Judgment of Conviction was served via the court’s electronic eFile
system to all recipients registered for e-Service on the above entitled case as listed below:

Envelope 1D: 6195331
Service Date: 6/17/2020

Dept 12 Law Clerk deptl2lc@clarkcountycourts.us
JAMES RUGGEROLI ruggeroli@icloud.com

Giancarlo Pesci giancarlo.Pesci@clarkcountyda.com
RACHEL O'HALLORAN, DDA rachel.ohalloran@clarkcountyda.com
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Electronically Filed
6/18/2020 1:06 PM
Steven D. Grierson

CLERK OF THE COU
SANDRA L. STEWART C&;ﬂ,ﬁ ,Eu.--

Attorney at Law

Nevada Bar No. 6834

1361 Babbling Brook Court
Mesquite, Nevada 89034
(702) 526-1867

Attorney for DAVONTAE WHEELER
DISTRICT COURT

CLARK COUNTY, NEVADA

STATE OF NEVADA. DISTRICT COURT NO.: - C-17-328587-3
Plaintift. GRAND JURY NO.: - 17BGJO1TC
v- SUPREME COURT NO.: - TBD
DAVONTAE WHEELER,
NOTICE OF APPEAL
Defendant.
NOTICE is hereby given that Defendant, DAVONTAE WHEELER. hereby appeals to the

Nevada Supreme Court. from the Eighth Judicial District Court’s Judgment ot Conviction and all
other appealable rulings rendered in this case.

Dated this 18" day of June, 2020.

SANDRA .. STEWART
Atlorney for DAVONTAL WIHELELLR
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CERTIFICATE OF SERVICE
I hereby certify that on June 18. 2020, I served a copy of the:

NOTICE OF APPEAL

by e-filing the document with the Eighth Judicial District Court via Wiznet. thereby providing
access 1o a copy to all other interested parties. including but not limited to. the following:
STEVEN B. WOLFSON, L:SQ.

CLARK COUNTY DISTRICT ATTORNEY

200 LEWIS AVENULE
ILAS VEGAS. NV 89155-2212

. i“.f‘\.‘»mi u .

SANDRA L. STEWART
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Electronically Filed
6/18/2020 1:06 PM
Steven D. Grierson

CLERK OF THE COU
SANDRA L. STEWART Cﬁ.«f ,gwm,.»

Attorney at Law

Nevada Bar No. 6834

1361 Babbling Brook Court
Mesquite, Nevada 89034
(702) 526-1867

Attorney for DAVONTAE WHEELER

DISTRICT COURT

CLARK COUNTY, NEVADA

STATE OF NEVADA. DISTRICT COURT NO.: - (-17-328587-3
Plaintift, GRAND JURY NO.: - 17BGIOITC
v SUPREMIE COURT NO.: - TBD
DAVONTAE WHEELLR,
CASE APPEAL STATEMENT
Defendant,
1. Name of appellant filing this case appeal statement:

DAVONTALE WHEELER

2. Identify the judge issuing the decision, judgment, or order appealed from:
Hon. MICHELLE LEAVITT
3. Identify all parties to the proceedings in the district court:

DAVONTAE WHEELLER
State of Nevada
4. Identify all partics involved in this appeal:

DAVONTAE WHEELER

3323
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State of Nevada
5. Sct forth the name, law firm, address, and telephone number of all counsel on

appeal and identify the party or parties whom they represent:

Sandra L.. Stewart Steven B. Wolfson, Lisq.
Attorney at Law Clark County District Attorney
1361 Babbling Brook Court 200 Lewis Avenue
Mesquite. NV 89034 Las Vegas. NV 89101
702-526-1867 702-671-2700
(for Davontae Wheeler) (for State)
0. Indicate whether appellant was represented by appointed or retained counsel

in the district court:

Appointed.
7. Indicate whether appellant is represented by appointed or retained counscl on
appeal:
Appointed.
8. Indicate whether appellant was granted leave to proceed in forma pauperis,

and the date of entry of the district court order granting such leave:
No.
9. Indicate the date the proceedings commenced in the district court (e.g., date
complaint, indictment, information, or petition was filed):
December 14,2017,

Dated this 18" day of June. 2020.

O >N

SANDRA .. STEWART
Attorney Tor DAVONTAL WHEELER

(8]
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CERTIFICATE OF SERVICFE
1 hereby certify that on June 18, 2020, 1 served a copy of the:
CASE APPEAL STATEMENT
by e-filing the document with the Lighth Judicial District Court via Wiznet, thereby providing
access 10 a copy to all other interested partics, including but not limited to, the following:

STEVEN B. WOLFSON. ESQ.

CLARK COUNTY DISTRICT ATTORNEY
200 Lewis Avenuc

lLas Vegas, NV 89155-2212

e LA
SANDRA L. STEWART
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Electronically Filed
6/16/2020 9:58 AM
Steven D. Grierson

cosce CLERz ?F THE COZ !:

DISTRICT COURT
CLARK COUNTY, NEVADA

* k k %

STATE OF NEVADA CASE NO.: C-17-328587-3
VS DEPARTMENT 12
DAVONTAE WHEELER

CRIMINAL ORDER TO STATISTICALLY CLOSE CASE
Upon review of this matter and good cause appearing,
IT IS HEREBY ORDERED that the Clerk of the Court is hereby directed to
statistically close this case for the following reason:

DISPOSITIONS:
Nolle Prosequi (before trial)
Dismissed (after diversion)
Dismissed (before trial)
Guilty Plea with Sentence (before trial)
Transferred (before/during trial)
Bench (Non-Jury) Trial
Dismissed (during trial)
Acquittal
Guilty Plea with Sentence (during trial)
Conviction
Jury Trial
Dismissed (during trial)
Acquittal
Guilty Plea with Sentence (during trial)
Conviction

/(.
HRRN

[
L0

] Other Manner of Disposition

DATED this 19 day of June, 2020.

MICHELLE LEAVITT
DISTRICT COURT JUDGE
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