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1. Eighth Judicial District Department 11
County Clark Judge Hon. Elizabeth Gonzalez

District Ct. Case No. . A-09-582746-B

2. Attorney filing this docketing statement:

Attorney Byron E. Thomas Telephone 702 747-3103
Firm Law Offices of Byron Thomas.
Address: 3275 S. Jones Blvd., ste 104, Las Vegas Nevada, 89146

Client(s): Vincent Hesser
LAW OFFICES OF BYRON THOMAS: JO & MIKE PROPERTIES, LLC

If this is a joint statement by multiple appellants, add the names and addresses of other counsel and the names of
their clients on an additional sheet accompanied by a certification that they concur in the filing of this statement.

3. Attorney(s) representing respondents(s):

Attorney Michael F. Lynch Esg. Telephone 702.413.8282

Firm Lynch Law Practice, PLLC
Address 3613 S. Eastern Ave., Las Vegas, NV 89169-3344

Client(sKennedy Funding, Inc..

(List additional counsel on separate sheet if necessary)



4. Nature of disposition below (check all that apply):

___Judgment after bench trial __Dismissal:

___Judgment after jury verdict __Lack of jurisdiction

_X_ Summary judgment __Failure to state claim

___ Default judgment __Failure to prosecute
___Grant/Denial of NRCP 60(b) relief | __Other (specify):
__Grant/Denial of injunction __Divorce Decree:
__Grant/Denial of declaratory relief __Original __Modification

__Review of agency determination
___Other disposition (specify):

5. Does this appeal raise issues concerning any of the following? No

Child Custody

Venue

Termination of parental rights
6. Pending and prior proceedings in this court. List the case name and docket number of all appeals or
original proceedings presently or previously pending before this court which are related to this appeal:

ONECAP PARTNERS MM, INC. VS. KENNEDY FUNDING, INC. Docket No. 55654

7. Pending and prior proceedings in other courts. List the case name, number and court of all pending and
prior proceedings in other courts which are related to this appeal {e.g., bankruptcy, consolidated or
bifurcated proceedings) and their dates of disposition:

None



8. Nature of the action. Briefly describe the nature of the action and the result below:
Whether the Respondents Judgment was improperly renewed and thus expired.

9. Pending proceedings in this court raising the same or similar issues. If you are

aware of any proceedings presently pending before this court which raises the same or similar
issues raised in this appeal, list the case name and docket numbers and identify the same or
similar issue raised:

None that Appellant counsel is aware of.



10. Constitutional issues. If this appeal challenges the constitutionality of a statute, and the state,
any state agency, or any officer or employee thereof is not a party to this appeal, have you notified
the clerk of this court and the attorney general in accordance with NRAP 44 and NRS 30.1307?

N/A
Yes

_No
If not, explain:

11. Other issues. Does this appeal involve any of the following issues?
__Reversal of well-settled Nevada precedent (identify the case(s))
_ An issue arising under the United States and/or Nevada Constitutions
___Asubstantial issue of first impression

_X_An issue of public policy

__An issue where en banc consideration is necessary to maintain uniformity of this court's
decisions

___Aballot question

If so, explain:
12.  Assignment to the Court of Appeals or retention in the Supreme Court. Briefly set forth
whether the matter is presumptively retained by the Supreme Court or assigned to the Court of
Appeals under NRAP 17, and cite the subparagraph(s) of the Rule under which the matter falls. If
appellant believes that the Supreme Court should retain the case despite its presumptive assignment
to the Court of Appeals, identify the specific issue(s) or circumstance(s) that warrant retaining the
case, and include an explanation of their importance or significance:

Appellant believes this matter should be presumptively retained by the Supreme Court pursuant

to NRAP 17(a)(142). It involves the proper renewal of judgment. This issue is likely to appear
repeatedly throughout the State..

13. Trial. If this action proceeded to trial, how many days did the trial last? It did not proceed to




trial.

Was it a bench or jury trial? N/A

14. Judicial Disqualification. Do you intend to file a motion to disqualify or have a justice
recuse him/herself from participation in this appeal? If so, which Justice?

Appellant’s counsel does not intend to file a motion to disqualify or have a justice recuse him/herself

at this time.

15. TIMELINESS OF NOTICE OF APPEAL
Date of entry of written judgment or order appealed from December 3, 2019

If no written judgment or order was filed in the district court, explain the basis for
seeking appellate review:

16. Date written notice of entry of judgment or order was served December 3, 2019

Was service by:

___ Delivery

X Mail/electronic/fax

17. If the time for filing the notice of appeal was tolled by a post-judgment motion (NRCP 50(b),
52(b), or 59).

(a) Specify the type of motion, the date and method of service of the motion, and
the date of filing.

NRCP 50(b) Date of filing

NRCP 52(b) Date of filing

NRCP 59 Date of filing December 27, 2019

NOTE: Motions made pursuant to NRCP 60 or motions for rehearing or reconsideration may toll the
time for filing a notice of appeal. See AA Primo Builders v. Washington. 126 Nev. , 245

P.3d 1190 (2010).

(b) Date of entry of written order resolving tolling motion May 21, 2020

(c) Date written notice of entry of order resolving tolling motion was served_ May 21, 2020
Was service by:

__ Delivery



XMail/electronic/fa
X

19. Date notice of appeal filed June 29, 2020

If more than one party has appealed from the judgment or order, list the date each notice of appeal
was filed and identify by name the party filing the notice of appeal:

None

20. Specify statute or rule governing the time limit for filing the notice of appeal, e.g., NRAP 4(a)
or other

NRAP 4(a)(1).
SUBSTANTIVE APPEALABILITY

21. Specify the statute or other authority granting this court jurisdiction to review the judgment
or order appealed from:

(@)
X NRAP 3A(b)(I) __NRS 38.205
__NRAP 3A(b)(2) __NRS 233B.150
__NRAP 3A(b)(3) __ NRS 703.376
___Other (specify)

(a) Explain how each authority provides a basis for appeal from the judgment or order:
The Court’s order concerning renewal of judgment disposed of all issues as to all parties, including post
judgment relief. .



22. Listall parties involved in the action or consolidated actions in the district court:
(a) Parties:

Onecap Partners MM
Kennedy Funding Inc.
Vincent Hesser

(b)If all parties in the district court are not parties to this appeal, explain in detail why those
parties are not involved in this appeal, e.g., formally dismissed, not served, or other:
Onecap Partners MM participated in the first appeal, but did not challenge the judgment
against it after appeal was denied

23. Give a brief description (3 to 5 words) of each party's separate claims, counterclaims,
cross-claims, or third-party claims and the date of formal disposition of each claim.

Respondent alleged breach of contract November 4, 2009.

24. Did the judgment or order appealed from adjudicate ALL the claims alleged below and the
rights and liabilities of ALL the parties to the action or consolidated actions below?

_X__Yes
No

25. If you answered ""No™ to question 24, complete the following:
(a) Specify the claims remaining pending below:
(b) Specify the parties remaining below:
(c) Did the district court certify the judgment or order appealed from as a final judgment
pursuant to NRCP 54(b)?

Yes

No

(d) Did the district court make an express determination, pursuant to NRCP 54(b), that there is
no just reason for delay and an express direction for the entry of judgment?

_Yes
No

26. If you answered ""No"" to any part of question 25, explain the basis for seeking appellate review



(e.g., order is independently appealable under NRAP 3A(b)):
The order is independently appealed under NRAP 3A(b)(I)

27. Attach file-stamped copies of the following documents:

* The latest-filed complaint, counterclaims, cross-claims, and third-party claims

* Any tolling motion(s) and order(s) resolving tolling motion(s)

e Orders of NRCP 41(a) dismissals formally resolving each claim, counterclaims,
crossclaims and/or third-party claims asserted in the action or consolidated action below,
even if not at issue on appeal

e Any other order challenged on appeal

* Notices of entry for each attached order



VERIFICATION

I declare under penalty of perjury that | have read this docketing statement, that the information
provided in this docketing statement is true and complete to the best of my knowledge, information
and belief, and that | have attached all required documents to this docketing statement.

Vincent Hesser Byron E. Thomas
Appellant Name of counsel of Record

_ a D
Slgnatur@f Counsel of Record

August 17, 2020

Clark County Nevada
State and County Where Signed
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400 South Fourth Street, Third Floor Q 'f{/jl—— ’

Las Vegas, Nevada 89101 /‘5;. THE COURT
Telephone:  702/791-0308 CLERK

Facsimile: 702/791-1912

Attorneys for Kennedy Funding, Inc.

DISTRICT COURT
CLARK COUNTY, NEVADA
KENNEDY FUNDING, INC., a New Jersey g 7 4 é
corporation, /4
Case No.:
Plaintiff, Dept. No.: X l
V. COMPLAINT

ONECAP PARTNERS MM, INC, a Nevada BUSINESS COURT REQUESTED
corporation; VINCENT W. HESSER, an
individual; DOE INDIVIDUALS I through X;
and ROE CORPORATIONS I through X, (Arbitration Exemption Requested:
Damages Exceed $50,000)
Defendants.

COMES NOW, Kennedy Funding, Inc., a New Jersey corporation (“Plaintifl” or
“Kennedy Funding™), by and through its undersigned counsel, and hereby submits the following

Complaint against Defendants and states and alleges as follows:

PARTIES
1. Kennedy Funding is a New Jersey corporation conducting business in the State of
Nevada.
2. Vincent W. Hesser (“Hesser” or “Guarantor”) is, and at all relevant times was, an

individual residing in Las Vegas, Clark County, Nevada, and a Guarantor of the underlying Loan
of OneCap Partners 2, LLC, a Nevada limited liability company, also known as Nevada Ueno
Mita, LLC (alternatively “OneCap”, “Nevada Ueno” or “Borrower”). At the time of the

transaction between OneCap and Kennedy Funding, Hesser was the President of OneCap.
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3. OneCap Partners MM, Inc. (“OneCap Partners MM, Inc.” or “Guarantor”) is, and
at all reievant times was, a Nevada corporation doing business in Las Vegas, Clark County,
Nevada, and a Guarantor of the underlying Loan of OneCap. At the time of the transaction
between OneCap and Kennedy Funding, OneCap Partners MM, Inc. held a 1% interest in the
OneCap.

4. The true names and capacities, whether individual, corporate, associate, or
otherwise of Defendants herein designated as Does 1 through X, inclusive, and Roe Corporations
[ through X, inclusive, are not known to Plaintiff at this time and are therefore named as
fictitious defendants. Plaintiff will seek to amend this Complaint to allege the true names and
capacities of Does I through X and Roe Corporations I through X when and as ascertained.

GENERAL ALLEGATIONS APPLICABLE TO ALL CLAIMS FOR RELIEF

5. Plaintiff incorporates by reference Paragraphs 1 through 4 of this Complaint as
though fully set forth herein.

6. On June 15, 2006, OneCap and Kennedy Funding entered into a Loan and
Security Agreement (“Loan Agreement”), pursuant to which Kennedy Funding made the Loan to
OneCap to facilitate the purchase of the Property.

7. According the Paragraph 6(h} of the Loan Agreement, the members of OneCap at
the time of the loan transaction were Ascendant Universal Fund I, LLC (25 Units), Namale
Limited Partnership (74 Units) and OneCap Partners MM Inc. (1 Unit).

8. The Loan is evidenced by a Promissory Note dated June 15, 2006 in the original
principal sum of Twelve Million and 00/100 Dollars ($12,000,000.00) (“Note™), from Lender to
Borrower.

9. Under the Note, OneCap promised to pay Kennedy Funding monthly installments
of accrued interest only at a rate of Eleven and One Half (11 2 %) percent per annum, to accrue
from July 1, 2006 through June 1, 2007, to be paid monthly on the last day of the month prior to
when the interest 1s due.

10.  Under the Note, OneCap promised to pay Kennedy Funding monthly installments
of accrued interest only at a rate of Eighteen (18%) percent per annum, to accrue from July 1,

S0
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2007 through the Maturity Date, to be paid monthly commencing August i, 2007, and
continuing on the first day of each month thereafter until the Maturity Date.

11.  Pursuant to the Note, OneCap agreed to pay all principal, interest and other sums
due under the Note in full on the Maturity Date. Pursuant to extensions and amendments to the
Loan Documents, the Maturity Date is June 30, 2009 (the “Maturity Date™).

12. In the event of a late payment under the Note, OneCap agreed to pay a late charge
equal to ten percent (10%) of the overdue payment.

13.  In the event of a default under the Note, OneCap agreed to pay a default rate of
twenty-five percent (25.0%) per annum.

14.  As further security for the Loan, Borrower executed and delivered to Lender that
certain Deed of Trust with Security Agreement, Financing Statement for Fixture Filing and
Assignment of Rents (the “Deed of Trust”) against the Property dated June 15 2006, and
recorded on June 15, 2006, with the Clark County Recorder’s Office (“Recorder”) as Instrument
No. 20060615-0005324.

15. On June 15, 2006, Kennedy Funding, Gary Owen [I, LLC (“Option Holder”), and
OneCap executed that certain Subordination and Attornment Agreement (“Subordination
Agreement”) dated June 15, 2006. Under the Option Agreement, the Option Holder agreed to
subordinate its limited option to purchase the Property for $30,000,000 pursuant to that certain
First Amended Purchase and Sale Agreement dated June 9, 2006, to Kennedy Funding’s Deed of
Trust.

16. As security for the Loan, Borrower executed and delivered to Lender that certain
Assignment of Leases and Rents on the Property dated June 14, 2006, and recorded on June 15,
2006, with the Recorder as Instrument No. 20060615-0005325.

17. As additional security for the Loan, OneCap executed in favor of Kennedy
Funding that certain Assignment of Licenses, Contracts, Plans, Specifications, Surveys,

Drawings and Report (“Assignment of Licenses™) dated June 15, 2006.
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18. To further secure payment of the Note, on June 14, 2006, Vincent W. Hesser and
OneCap Partners MM, Inc. (the “Guarantors™) executed personal unconditional guaranties of the
Note to Kennedy Funding (the “Guaranty™).

19. OneCap granted a properly perfected security interest to Kennedy Funding by
way of that certain UCC-1 Financing Statement (“UCC-17) filed with the Recorder on June 15,
2006 as Instrument No. 20060615-0005326.

20. OneCap and the Guarantors executed an Environmental Indemnity Agreement in
favor of Kennedy Funding, under which they agreed to indemnify Kennedy Funding for
noncompliance of Environmental Laws, and reimburse Kennedy Funding for all reasonable costs
and expenses in the event OneCap failed to fully comply with Environmental Law.

Defaults

21. OneCap defaulted under the Loan and Deed of Trust, including, but not limited to,
OneCap’s failure to make monthly installment payment under the Note in the amount of
$250,000 due April 1, 2008.

22.  OneCap is also in default for failure to timely pay its tax obligations relating to
the Property. State and County Taxes are outstanding for the fiscal period 2008 to 2009 in the
total amount of $25,086.45 on the Property.

23.  OneCap is also in default for the apparent unauthorized transfer of OneCap’s
assets to Nevada Ueno Mita, LLC and/or name change from OneCap to Nevada Ueno Mita, LLC
(“Nevada Ueno Mita, LLC”), purportedly effectuated pursuant to an Amendment to the Articles
of Incorporation of OneCap.

24.  As set forth in the Declaration of Default and Notice of Breach dated August 14,
2008, OneCap was in default for failure to make the April 1, 2008 installment.

25. in connection with OneCap’s default under the Loan and Deed of Trust, the
Notice of Breach and Election to Sell Under Deed of Trust was recorded with the Clark County
Recorder’s Office on August 20, 2008.

26.  Kennedy Funding scheduled the foreclosure sale for December 29, 2008.

06209-08/335023
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Bankruptcy of Nevada Ueno Mita, LLC, formerly known as OneCap

27. On December 26, 2008 (“Petition Date™), three (3) days before the foreclosure
sale, Nevada Ueno, formerly known as OneCap, filed a Chapter 11 Bankruptcy Petition in the
United States Bankruptcy for the District of Nevada, Case No. BK-S-08-25487-BAM (the
“Bankruptcy”).

28.  In accordance with the information provided in the Bankruptcy Petition, it appears
that OneCap transferred its interest in the Property to Nevada Ueno. Specifically, the first page
of the Bankruptcy Petition identifies the debtor as “NEVADA UENO MITA, LLL...FKA
OneCap Partners 2, LLC”. The Bankruptcy Petition includes Kennedy Funding in the list of
creditors.

29.  Under the Bankruptcy Petition, Nevada Ueno purports to hold a fee simple
interest in the Property.

30. Under Sections 2.20(a) and (c) of the Deed of Trust, in the event of a transfer of
the Property, the principle balance becomes due upon the sale of the Property. The Deed of
Trust defines which actions constitute a “transfer” as follows:

() Any sale, assignment, lease, transfer, pledge, or other
disposition, whether voluntary or involuntary, by operation of law
or otherwise, of any partnership, membership or other ownership
interest or shares of stock in the Trustor, shall be deemed to be a
transfer of the Property for the purposes of this Section 2.20;
provided, however, that Trustor shall be permitted to sell, assign or
transfer any membership or other ownership interest in the Trustor
if such sale, assignment or transfer does not change the control,
management or majority ownership of Trustor.

31. Pursuant to the Deed of Trust, an event of default arises under Section 3.01 in the
event OneCap transfers to a third party its beneficial interest in the Property or other collateral of
Kennedy Funding.

32.  As set forth on page 19, Section 10(e) of the Loan Agreement, the transfer of title

to the collateral, among other things, constitutes an event of default under the following

provision of the Loan Agreement:

06209-08/385023




1 10.  Events of Default. The occurrence of any of the following
shall constitute an Event of Default hereunder:

2
Ak ok
3
(e) the sale, conveyance, assignment, transfer or
4 other disposition or divesture of Borrower’s
title to any of the Collateral, or the mortgage
5 or other conveyance of a security interest in,
or other encumbrance on any of the
6 Collateral or any interest therein, whether
voluntary or involuntary, except provided
7 herein;
8 33. OneCap’s apparent transfer of its interest in the Property to OneCap, including

9 || OneCap’s title to the Property, is in direct violation of the provisions of the Loan Agreement and
10 || Deed of Trust.

11 34.  On page 2 of the Guaranty, the Guarantors, Vincent W. Hesser and OneCap
12 || Partners MM, Inc., expressly waived the applicability of the one-action-rule for Kennedy
13 [ Funding’s efforts to commence an action on OneCap’s obligations due and owing to Kennedy

14 || Funding under the Loan Documents:

S’ W SANTORO, DRIGGS, WALCH,
" KEARNEY, HOLLEY & THOMPSON

15 Without limiting the generality of the foregoing, Guarantor
expressly waives, to the fullest extent allowed by law, any and all
16 rights and benefits provided to guarantors under Nevada Revised
Statutes Section 40.430 through 40.495, inclusive, and Guarantor
17 agrees that Lender shall be entitled to commence and maintain an
action for the enforcement of this Guaranty separately and
18 independently from any action to enforce Borrower’s obligations
under the Loan Documents, any action to foreclose the lien of the
19 Deed of Trust, or any other action or proceeding to enforce the
Lender’s legal rights and remedies under the Loan Documents, all
20 as authorized pursuant to Nevada Revised Statutes Section
40.495...
21
35.  As of the date of the filing of this Complaint, One Cap is in default under the
22
Loan and Deed of Trust.
23
36. As of February 12, 2009, a total of $14,644,898.45 in principal, accrued interest
24
and other charges are due and payable by OneCap to Kennedy Funding, and now the Guarantors.
25
This outstanding balance is comprised of the following amounts:
26
1. $12,000,000.00, representing principal due under the Note;
27
28
-6-
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1. $2,600,000.00, representing interest accrued under the Note

at the default rate as of Apnil 1, 2008;

1il. $18,000.00, representing late charges accrued under the
Note from October 2007
1v. $24,142.95, representing a foreclosures costs and appraisal -

costs incurred as of February 12, 2009; and
V. $2,755.50, representing attorney’s fees and costs.

37.  The commencement of this action does not constitute the bringing of an “action”
as contemplated by NRS 40.430(4)(a), because NRS 340.430(4)(i) expressly provides for the
commencement of an action against a guarantor of an underlying debt upon the bankruptcy of
the primary obligor. See NEv. REV. STAT. 340.430(4)(1).

38. Thus, given existing defaults under Loan, Note, First Deed of Trust (collectively,
the “Loan Documents”), the Guaranties of the Guarantors, Vincent W. Hesser and OneCap
Partners MM, Inc., and Nevada Ueno’s, formerly OneCap, recent bankruptcy, Kennedy Funding
1s entitled to pursue the Guarantors for repayment of the outstanding loan.

FIRST CLAIM FOR RELIEF

(Breach of Contract — Against Vincent W. Hesser for Guaranty)

39.  Plaintiff realleges and incorporates by this reference Paragraphs | through 38 of
this Complaint with the same force and effect as though the allegations were specifically stated
herein.

40. Pursuant to the Guaranty, Defendant Vincent W. Hesser agreed to fully, faithfully
and unconditionally perform and pay all of the obligations of the Borrower OneCap to Plaintiff
Kennedy Funding under the Loan Documents.

41. The Borrower, OneCap, defaulted under the Loan Documents.

42, Subsequent to default of the Borrower, OneCap, under the Loan Documents,
Plaintiff Kennedy Funding made demand upon Defendant Vincent W. Hesser to honor his
guaranty and fully and faithfully perform and pay all obligations, including, but not limited to,
the outstanding balance due of the Borrower, OneCap, under the Loan Document.

-7
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43, To date, Defendant Vincent W. Hesser has failed and refused to honor his
obligations under the Guaranty.

44, The Guaranty constitutes a valid and enforceable contract between Plaintiff and
Defendant Vincent W. Hesser, the Guarantor.

45.  Despite demand being made by Plaintiff for repayment, the Guarantor, Vincent
W. Hesser, has breached the Guaranty by, among other things, failing to pay the Plaintiff
amounts owed and payable under the Guaranty.

46. Plaintiff has been damaged by Vincent W. Hesser’s breaches of the Guaranty in
an amount in excess of $10,000.00.

47.  Plaintiff has been required to retain the services of counsel to prosecute this
matter and, as such, Plaintiff is entitled to an award for their costs and attorney’s fees incurred as
a result.

SECOND CLAIM FOR RELIEF

(Breach of Contract — Against OneCap Partners MM, Inc. for Guaranty)

48.  Plaintiff realleges and incorporates by this reference Paragraphs 1 through 47 of
this Complaint with the same force and effect as though the allegations were specifically stated
herein.

49.  Pursuant to the Guaranty, Defendant OneCap Partners MM, Inc. agreed to fully,
faithfully and unconditionally perform and pay all of the obligations of the Borrower OneCap to
Plaintiff Kennedy Funding under the Loan Documents.

5. The Borrower, OneCap, defauited under the Loan Documents.

51.  Subsequent to default of the Borrower, OneCap, under the Loan Documents,
Plaintiff Kennedy Funding made demand upon Defendant OneCap Partners MM, Inc. to honor
its guaranty and fully and faithfully perform and pay all obligations, including, but not limited to,
the outstanding balance due of the Borrower, OneCap, under the Loan Document.

52. To date, Defendant OneCap Partners MM, Inc. has failed and refused to honor its

obligations under the Guaranty.
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53.  The Guaranty constitutes a valid and enforceable contract between Plaintiff and

Defendant OneCap Partners MM, Inc., the Guarantor.

54.  Despite demand being made by Plaintiff for repayment, the Guarantor, OneCap
Partners MM, Inc., has breached the Guaranty by, among other things, failing to pay the Plaintiff
amounts owed and payable under the Guaranty.

55.  Plaintiff has been damaged by OneCap Partners MM, Inc.’s breaches of the
Guaranty in an amount in excess of $10,000.00.

56.  Plaintiff has been required to retain the services of counsel to prosecute this
matter and, as such, Plaintiff is entitled to an award for their costs and attorney’s fees incurred as
a result.

DEMAND

WHEREFORE, Plaintiffs pray for judgment against Defendants as follows:

1. With respect to the First Claim of Relief (Breach of Contract — Against Vincent
W. Hesser for Guaranty), judgment in an amount in excess of $10,000.00;

2. With respect to the Second Claim of Relief (Breach of Contract — Against
OneCap Partners MM, Inc. for Guaranty), judgment in an amount in excess of $10,000.00;

3. For attorney’s fees and costs incurred by Plaintiffs in enforcing it rights under the
Note and Guaranty, including but not limited to, attorney’s fees and costs incurred in bringing

this action; and

- 4 -For such-other and. further relief as the Court may deem just and proper.
=
DATED this _{ 5 day of February, 2009.
SANTORO, DRIGGS, WALCH,
KEA

Y, HOLLEY & THOMPSON
/

Rlehard F Holley, Esq.
NgvadaBar No. 3077
0 a M. Atamoh, Esq.

Nevada Bar No. 7589

400 South Fourth Street, Third Floor

Las Vegas, Nevada 89101

Attorneys for Plaintiff Kennedy Funding, Inc.

-9
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Las Vegas, Nevada 89101 .

Telephone:  702/791-0308 '
Facsimile; 702/791-1912

Attorneys for Kennedy Funding, Inc.

DISTRICT COURT
CLARK COUNTY, NEVADA

KENNEDY FUNDING, INC., a New Jersey
corporation, : '

THOMPSON

Case No.: A582746
Plainliff, Dept. No.: X1

v.
ONECAP PARTNERS MM, INC, a Nevada
corporation; VINCENT W, HESSER, an )
individual; DOE INDIVIDUALS | through X:
and ROE CORPORATIONS I through X,

-Dcfcndants.

ORDER GRANTING PLAINTIFF’S MOTION FOR SUMMARY JUDGMENT

Plaintiff KENNEDY FUNDING, INC.’s, (“Plainmtiff") Motion for Summary Judgment
(“Motion for Summary Judgment':‘), having come on for hearing-on October 27, 2009, at 9:00

5
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K.

KEARNEY, HOLLEY &

am. Harold P. Gewerter, Esq. of the law firm Harold P. Gewerter, Esq., Ltd., appeared on
behalf of Defendants ONECAP PARTNERS MM. INC. (“Onccap™) and VINCENT W,
HESSER (“Defendants™), and Ogonna M. Atamoh, Esq. of the law firm of Sentoro, Driggs,
Walch, Kearney, Holley & Thompson appeared 6n behalf of Plaintiff, with no other appearasices
having been made. The Court having heard the argument of counsel and having reviewed and
examined the papers, plesdings and records on file.in the above-entitled matter, including
Plaintiff’s Motion for Summary Judgment and the supporting Affidavit of Kevin Wolfer, filed

DE209-0973 19867




September 22, 2009, Defendants® Opposition to Motion for Summary Judgment, filed on or
about October 6, 2009, and Plaintiff's Reply in Support of the Motion for Summary Judgment,
. filed October 20, 2009, and good cause appearing therefore.

Pursuant to the findings of fact and conclusions-of law placed on the rccord at the hearing
and incorporated herein pursuant to Rule 52 of the Nevada Rules of Civil Procedure, and good
cause appearing, this Court enters summary Judgmgm against Defendants.and rules as follows:

FINDINGS OF UNDISPUTED FACTS
. The Court makes these findings of fuct by construing the pléadings and proof in

the light most favorable to the non-moving party, drawing all reasonable inference in their favor.

2. There is no genuine issue of material fact that ihere was a binding contract
between Plaintiff Kennedy Funding, Inc. and OneCap- Pariners 2, LLC (“OneCap Partners”),
entitled the “Loan and Security Agreement” (the “Loan Agreement”) dated June 15, 2006, for
OneCap Partners’ ptrchase of unimproved real property consisling of 78. T4+ acres of raw land
located elong Casino Dnve and the Colorado River in Laughlin, Nevada 89029, Clark County
Assessor Parcel Nurabers 264-25-101-001 and 264:25-201-001 (the “Property”) for a purchase
price of TWELVE MILLION DOLLARS (312.000,000.00), ‘

3. There is no genuine issue of material fact that the Loan Agrecment js evidenced
by a Promissory Note dated Junc 15, 2006, in the amount of $12,000,000.00, made by OneCap
Partners payable to Kennedy Funding as agent of the Lenders.

4; There is no genuine issue of material fact that OneCap Partnery executed and

HOLLEY & THOMPSON

DRIGGS, Wal.CH,

8
bL
b

defivered to Kennedy Funding a Deed of Trust with Secutity Agreement, Financing Statement
for Fixture Filing and Assignment of Rents' (“Deed of Trust”) against-the. Property, which was
recorded on June 15, 2006, with the Clark County Recorder’s Office as Instrument No,
20060615-0005324,

5. There is no geauine issue of material fact that Kennedy Funding, Gary Owen 1,
LLC (“Option Holder”) and OneCap Partners executed a Subordination and Attornment |
Agreement (“Subordination Agreement”) in which the Option Holder agreed to subordinate its
" limited option fo purchase the Property to Kennedy Funding’s Deed of Trust.

-2
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6. There is no genuine issue of material fact that as additional security for the joan,
OneCap Partners executed and delivered to Kennedy Funding, an Assignment of Leases and
Rents dated June 14, 2006 and recorded June 15, 2006, with the Clark County Recorder's Office

a5 Instrument No. 20060615-0005325, and an Assignmernit of Licenses, Contracts, Plans,
Specifications, Surveys, Drawings and Report. dated June 13, 2006 (Assignment of Licenses™),

7. There is no genuine issue of material fact that. to futther secure payment of the |
Note, on June 14, 2006, Defendarit Vincent Hesser (“Hesser) and Defendant OneCap Partners
MM, Inc. (“OneCap Partners MM"} (“coliectively “Defendants™ executed personal
unconditional guarunties of the loan to Kennedy Funding,

8. There is no genuine issue. of material fact that at the time of the transaction
between OneCap Partners, Hesser was the President of OncCap Partners and OneCap Partners
MM.

9. ° There is no genuine issue of material fact that OneCap Partners also grantt;d a

IGGS, WAL CH,
HOLLEY & THOMPSON

properly perfected security interest io Kennedy Funding by way of z UCC-] Finanging
Statement filed with the Clark County Recorder’s Office on June 15, 2006 as Instrument No.
20060615-0005326.

10.  There is no genuine issue of material fact that OneCap Partners and Defendants

O, DR

b

éz
i

executed an Envirohmental Indemnity  Agreement in favor of Kennedy Funding, under which
they agreed to indemnify Keanedy Funding for nencompliance of environmental Jaws.

L1. There is no genuire issue of material fact that OreCap Partnérs defanlted under
the Note and Deed of Trust by failing to. make its monthly installment payment of $250,000.00.

12.  There is no genuine issue of material fact that OneCap Partners is in defeult under
the Deed of Trust for failure to- provide Kennedy Funding with curremt proof of ljability
insurance and for failure to timely pay its tax obligations relating, to the Property.

13. There is no genuine issue of material fact that O;ieCap Partners transferred its
interest in the Property to Nevada Ueno. Mita, LLC (“Nevada Ueno™), and under- the Deed of
Truél and Loan Agreement, OneCap Partner’s transfer of the Property to Nevada Ueno was a
default.

’ =3-
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14.  Platntiff’s Motion for Summary Judgment was properly served on September 23,

e

2009, Defendants’ Opposition to Plaintiffs Motion for Summary Judgment was properly served
on or-about October 6, 2009, and Plaintiff’s Reply in Support of Motion for Summary Judgment
was properly served on October 20, 2009.
 CONCLUSIONS OF LAW
L. Nevada law requires that ta show .a breach of contract, one’ must show (1) the
-existence of a valid contract, (2) & breach, and (3) damages as a result of the breach. Sec
Richardson v.-Jones, 1 Nev, 405 (Nev. 1865); see also Saini v. [nt’l Game Tech, 434 F.Supp.2d
913, 923 (D. Nev. 2006) (holding that “the failure to perform one’s obligations within the

< B S R - LY SR SN PC Ry Y

et
=

express terms of an agreement constitutes a literal breach of contract.™),

et

2. In this case, the contract was clear and unamibiguous, and Defendants breached
the contract entered into with Defendants OneCap Partners MM and Hesser.

=t

3. The contract between Plaintiff and Defendants was valid, binding, and |

enforceable.

=

||1 4. Defendants breached the contract by failing to make the April 2008 payment, and

failing to make any payments since defaulting. on the Note in satisfaction of the Loan

KEARNEY, HOLLEY & THOMPSON
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Agreement..
5. Defendants™conduct was a maserial breach of the contract and Plaintiff has been
damaged by said breaches.

ORDER GRANTING SUMMARY JUDGMENT

1. Based upon the foregoing, IT IS HEREBY ORDERED, ADJUDGED, AND
DECREED THAT Pilaintiff's Motion for Summary Judgment is GRANTED as to }ability only.

06209-09/519467
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2. IT IS FURTHBER ORDERED, ADJUDGED, AND DECREED THAT an
evidentiary hearing will be scheduled to address the exact amount of damages to be assessed
against Defendants and in-favor of Plaintiff.

IT IS SO ORDERED.

Dated this l;t day of Alpyednbet”, 2009:

ROFT IZALEZ
DISTRICT COURT JUDGE

Submitted by:
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Ric

olley, Esq.
Nevadg-Bar No. 3077

Ogonna M, Atamoh, Esq.
Nevada Bar No. 7589

400 S. Fourth Street; Third Floor
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Attorneys for Plamtiff’
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CERTIFICATE OF MAILING

I HEREBY CERTIFY that, on the 22nd day of February, 2010, and pursuant to NRCP
5(b), 1 deposited for imailing in the U.S. Mail a true-and correct copy of the foregoing NOTICE 1
OF ENTRY OF JUDGMENT, postage prepaid and addressed to:
Harold P. Gewerter
Harold P. Gewerter, Esqg., Ltd.
2705 Airport Drive '
North Las Vegas, NV 89032

Attorneys for Defendants

An employee of Santoro, Driggs, Walch,
Keamney, Holley & Thompson

Page 2. 0of 2
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02/18/2016 02:55:38 PM

ORDR p
RICHARD F. HOLLEY, ESQ. Q.. 1 i

Nevada Bar No. 3077

OGONNA M. ATAMOH, ESqQ. CLERK OF THE COURT
Nevada Bar No. 7589

SANTORO, DRIGGS, WALCH,

KEARNEY, HOLLEY & THOMPSON

400 South Fourth Street, Third Floor

Las Vegas, Nevada 89101

Telephone:  702/791-0308

Facsimile: 702/791-19]2

Attorneys for Kennedy Funding, Inc.

DISTRICT COURT
CLARK COUNTY, NEVADA

KENNEDY FUNDING, INC,, a New Jersey

corporation, '
Case No.: A582746

Plaintiff, Dept. No.: X1

V.

ONECAP PARTNERS MM, INC, 2 Nevada
corporation; VINCENT W, HESSER, an
individual; DOE INDIVIDUALS I through X;

and ROE CORPORATIONS I through X,

Defendants.

ORDER AWARDING DAMAGES PURSUANT TO. PLAINTIFF'S MOTION FOR
S ARY JAIDG [ENT

Plaintiff KENNEDY FUNDING, INC.’s (“Plaintiff's") evidentiary hearing for damages

arising from Plaintifs Motion for Summary Judgment (“Motion for Summary Judgment™) came .

before the Couirt on November §, 2009, at 9:00 a.m. Harold P. Gewerter, Esq. of the law firm
Harold P. Gewerter, Esq., Led., appeared on bebalf of Defendants ONECAP PARTNERS MM,
INC. (“Onecap”) and VINCENT W. HESSER (“Hesser”) (collectively “Defendants™, and
Ogonna M. Atamoh, Esq. of the law firm of Santoro, Driggs, Walch, Kearney, Holley &
Thompson appeared on behalf of Plaintiff, with no other appearances having been made,

06209-09/562765.doc
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Kim Vaccarclla testified at the ‘evidentiary hearing on behalf of Plaintiff regarding
Plaintiffs calculations of damages, and Defendants cross-examined Ms, Vaccarella, Matthew
Lubawy testified on behalf of Defendants and Plaintiff cross-examined Mr. Lubawy. During
oral argument st the hearing, Defendants raised for the first time the propricty of Plaintiffs
authorization to commence, the above-captioned action on behalf of the Co-Lenders. At the
conclusion of the hearinig, this Court ordered further briefing on the issire of Plaintiff’s authority
to proceed on behalf of the Co-Lenders and ordered supplemental briefing on that issve to be -
filed by Plaintiff no latér than November 19, 2009, and any responsive pleading on that issue
from Defendants no later than December 3, 2009. This Court scheduled an in-chambers hearing
for December 4, 2009, to address the issue of Plaintiff’s authority to proceed on behalf of the Co-
Lenders.

On November 19, 2009, Plaintiff filed the Supplemental Declaration of Kevin. Wolfer in
support of its position thaf Plaintiff had authority to proceed on behalf of the Co-Lenders, and on |
or about December 2, 2009, Defendants filed their Clarified Supplemental Damages Submission:

The Court having heard the argument of counsel and testimony of witnesses, and having
teviewed and examined the ‘papers, pleadings and rocords on file in the above-entitled matter,
including PiaintifPs Motion for Summary Judgment and the supporting Affidavit of Kevin
Wolfer, filed September 22, 2009, Defendants’ Opposition to Motion for Summary Judgmeat,
filed on or about October 6, 2009, Plaintiff's Reply in Support of the Motion for Summary
Judgment, filed October 20, 2009, the Affidavit of Ogonna M. Atamoh, Esq., filed November 3,
2009, the Declaration of Kim Vaccarella filed November 3, 2009, the memorandum of Costs and
Disbursements filed November 3, 2009, the Supplemental ‘Beclaration of Kevin Wolfer Hled .

‘November 19, 2009, and Defendants Clarified Supplemental Damages Submission filed on or
about December 2, 2009, and good cause appearing thérefore;

Pursuant to the findings. of fact and conclusions of law placed on the record at the
Evidentiary Hearing and incorporated herein pursuant to Rule 52 of the. Nevada Rules of Civil

Procedure, and good cause appearing, and this Court having previously entered an Order

-2.
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Granting PlaintifPs Motion for Summary Judgment as to liability onty on November 4, 2009,
this Court enters summary judgment against Defendants as to dammages and rules as follows:

FINDINGS OF FACTS

1. The Coutt makes these findings of fact by construing the pleadings and proof in |
the light most favorable to the hon-moving party, drawing all reasonable inference in their favor.

2. This order incorporates by reference the:- Findings of Undisputed Facts _pn:vious'ly _
entered by this Court on November 4, 2009, pursuant to the Order Granting Motion for Summary
Judgment in favor of Plaintiff

3. ﬁerc is no genuine issie of material fact that Plaintiff has the express authority to
act on behaif of the Co-Lenders pursuant to the respective Co-Lenders Agreements as referenced |
i and submitted with the Supplemental Declaration of Ken Wolfer filed on November 19, 2009, '
and that Plaintiff has kept the Co-Lenders apprised of the status of the Borrower’s.'ba.nkruptcy :

case and the above-captioned Guaranitor Action.

RIGGS, walCH,

4. This order incorporates the Court’s. previous determination that the above-

Q. D

captioned action against the Defendents is not limited due to the inability of the lenider to proceed

Z
0
I
il
2
0
£
W
&
2t
-
9]
I.
]

with foreclosure as a result of the settlement in the bankruptcy proceeding with Debtor Nevada
Ueno Mita, LLC (“Debtor in bankruptcy”™), Bankruptcy Case No. 08-25487-BAM.

SANTOR
KEARN

3 There is no genuine issue of material fact that the deficiency damages to be

awarded to plaintiff consist of general damages in the amount of $16,802,025.64, attorneys fees

SDW

in the amount of $39,755.00 and costs in the amount of $2,1 31.45, for a total Jjudgment in favor
of Plaintiff and against Defendants in the amount of $16.843,912.09.
CONCLUSIONS OF LAW
1. Plaintiff established the amount of damages due and owing from Defendants in
the amount of $16,802,025.64, attorneys fees in the amount of $39,755.00 and costs in the
amount of $2, 1?; 1.45, for a total amouwit of §1 6,843,912.09,
2. Plaintiff has the express authority to act on behalf of the Co-Lenders pursuant to

the Co-Lenders Agreement as referenced in the Supplemental Declaration of Ken Wolfer filed

on November 19, 2009.

-3-
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ORDER GRANTING SUMMARY JUDGMENT

I Based upon the foregoing, IT 1S HEREBY' ORDERED, ADJUDGED, AND |
DECREED THAT Plaintiff's Motion for Summary Judgment is GRANTED in its entirety.

2. IT IS FURTHBER ORDERED, ADJUDGED, AND DECREED THAT Plaint:ff
is awarded monetary damages against Defendants and in favor of Plaintiff consisting of damages
in the amount of $16,802,025.64, attomeys fees in the amount of $39,755.00 and costs in the

.amount of $2,131.45, for a tota) judgment in favor of Plaintiff and against Defendants in the

amount of $16,843,912.09,

3. IT IS FURTHBER ORDERED; ADJUDGED, AND DECREED THAT in the
event the Debtor in bankruptey satisfies the indebtedness owing to Plaintiff, Plaintff will cease
its efforts to enforce the judgment against Defendants.

4. IT IS FURTHBER ORDERED, ADJUDGED, AND DECREED THAT
Defendants’ ability to'make a ¢laim against the Debtor in bankruptcy is not impeded as a result
of the Defendants’ satisfaction of the obligation to Plaintiff,

IT IS SO ORDERED.,

Dated this £F_day of_F2PRBAL 550,

. co@
Submitted by: '

SANTORO, DRIGGS,; WALCH,

HOLLEY & 'I'HOW

'OgonnaM -Atamoh, Esq.

Nevada Bar No. 7589

430 S. Fourth Street, Third. Floor
Las Vegas, NV 89101

Attorneys for Plaintiff

06209-09/562765 doc
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CERTIFICATE OF MAILING
I HEREBY CERTIFY that, on the 22nd day of February 2010, and pursuant to NRCP

3(b), 1 deposited for mailing in the U.S. Mail a true and corrcct copy of the forcgoin_g NOTICE
OF ENTRY OF ORDER, postage prepaid and addressed io:

Harold P, Gewerter

Harold B. Gewerter, Esq., Lid.
2705 Airport Drive.

North Las Vegas, NV §9032

Attorneys for Defendants

~

An employee of Santoro, Driggs, Walch,
Keamney, Holley & Thompson

) Page 2 of 2
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RICHARD F. HOLLEY, ESQ. (Nevada Bar No. 3077)

E-mail: rholley@nevadafirm.com

Electronically Filed
12/3/2019 5:24 PM
Steven D. Grierson

CLERE OF THE COUE :I

F. THOMAS EDWARDS, ESQ. (Nevada Bar No. 9549)

E-mail: tedwards@nevadafirm.com

MARY LANGSNER, Ph.D. (Nevada Bar No. 13707)

E-mail: mlangsner@nevadafirm.com
HOLLEY DRIGGS WALCH

FINE PUZEY STEIN & THOMPSON
400 South Fourth Street, Third Floor
Las Vegas, Nevada 89101

Telephone:  702/791-0308
Facsimile: 702/791-1912

Attorney for Kennedy Funding, Inc.

DISTRICT COURT
CLARK COUNTY, NEVADA

KENNEDY FUNDING, INC., a New Jersey
corporation,

Plaintiff,
v.
ONECAP PARTNERS MM, INC, a Nevada
corporation; VINCENT W. HESSER, an
individual; DOE INDIVIDUALS I through X;
and ROE CORPORATIONS I through X,

Defendants.

Case No: AS582746
Dept. No.: XI

NOTICE OF ENTRY OF ORDER
DENYING DEFENDANT’S MOTION FOR
A COURT ORDER DECLARING
JUDGMENT EXPIRED

YOU, and each of you, will please take notice that an Order Denying Defendant’s

Motion for a Court Order Declaring Judgment Expired in the above-entitled matter was filed

and entered by the Clerk of the above-entitled Court on the 3rd day of December 2019, a copy of

which is attached hereto.

Dated this ,‘f‘ )(57‘\ day of December 2019,

06209-09/2329243.docx

HOLLEY DRIGGS WALCH
FINE I?J ’%Y\ TEIN & THOMPSON

AN/
Ric}ﬁr F. go ) S&Q(Nevada Bar 3077)
F. Thomas Edwards, Esgq. (Nevada Bar 9549)
Mary Langsner, Ph.D. (Nevada Bar 13707)
400 South Fourth Street, Third Floor
Las Vegas, Nevada 89101
Attorneys for Kennedy Funding, Inc.

////
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Electronically Filed
12/3/2019 4:27 PM
Steven D. Grierson

CLERK OF THE COU
ODM Cﬁ:ﬁ_‘é ,ﬁ-‘.«-
RICHARD F. HOLLEY, ESQ. ' ‘

Nevada Bar No. 3077

E-mail: rholley@nevadafirm.com

F. THOMAS EDWARDS, ESQ.
Nevada Bar No. 9549

E-mail: tedwards@nevadafirm.com
MARY LANGSNER, Ph.D.

Nevada Bar No. 13707

E-mail: mlangsner@nevadafirm.com
HOLLEY DRIGGS WALCH

FINE PUZEY STEIN & THOMPSON
400 South Fourth Street, Third Floor
Las Vegas, Nevada 89101
Telephone:  702/791-0308
Facsimile: 702/791-1912

Attorneys for Kennedy Funding, Inc.

DISTRICT COURT
CLARK COUNTY, NEVADA
KENNEDY FUNDING, INC., a New Jersey Case No.: 09A582746
corporation, ' Dept. No.:  XI
Plaintiff, Date of Hearing: November 15, 2019

Time of Hearing: = Chambers
V.
Judge: Hon. Elizabeth Gonzalez
ONECAP PARTNERS MM, INC, a Nevada
corporation, VINCENT W. HESSER, an
individual; DOE INDIVIDUALS I through X;
and ROE CORPORATIONS I through X,

Defendants.

ORDER DENYING DEFENDANT’S MOTION FOR
A COURT ORDER DECLARING JUDGMENT EXPIRED

The Motion for a Court Order Declaring Judgment Expired filed with the Court on August
27,2019 (“Motion”) filed by Defendant Vincent W. Hesser (“Defendant”) came before the Court

on November 15, 2019, in Chambers, and with Defendant having appeared in his moving papers
through his counsel of record of the law form A.M. Santos Law, Chtd., and with Plaintiff Kennedy

Funding, Inc. (“Kennedy”)! having appeared in its moving papers through its counsel of record,

! Together with Defendant, the “Parties”.
12-02-19P03:09 RCVD

06209-09/2323689.docx
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the law firm Holley Driggs Walch Fine Puzey Stein & Thompson. The Court, having reviewed
and considered the papers and pleadings on file in this Action (Eighth Judicial District Court Case

No. A-16-7362814-B) (the “Action”); and having read, reviewed, and considered the evidence and

argument presented by counsel to the Parties; and with good cause appearing:

THE COURT HEREBY FINDS that Kennedy complied with the requirements for
renewal of the Judgment Against OneCap Partners MM, Inc. and Vincent W. Hesser (the
“Judgment™). All requisite steps to renew the Judgment, including filing, service, and recording,
were completed before the original underlying Judgment expired, and Defendant had actual notice
of the filing. Specifically: (1) On December 24, 2015, Kennedy complied with the timely filing

of the Affidavit For Renewal of Judgrﬁent Against Vincent W. Hesser (the “Judgment Renewal

Affidavit”) during the ninety-day period preceding expiration of the original Judgment under NRS
17.214(1)(a); (2) Kennedy compliéd with the timely service requirements of NRS 17.214(b)(3)
because Defendant was served with the Judgment Renewal Affidavit via certified mail, return
receipt requested, on the same date that the document was filed with the Court; and (3) the
Judgment Renewal Affidavit and the Affidavit Pursuant to NRS 17.150 Regarding Movant
Vincent W. Hesser (signed under penalty of perjury by attorney Ogonna M. Brown, Esq.) were
together lodged with the Clark County Recorder and recorded in the Official Records of the Clark
County Recorder as Instrument No. 20160108-0000229, before the underlying original Judgment
expired.

THEREFORE, IT IS HEREBY ORDERED, ADJUDGED, AND DECREED that the
Motion is DENIED.

IT IS FURTHER ORDERED that the Judgment, as renewed, is valid and enforceable.

IT IS SO ORDERED.

Dated this % day of ; )Q A fggq , 2019.

%A%Y\ (.
ISTSC)T cO !
{

Iy A
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Respectfully submitted by:
HOLLEY DRIGGS WALCH
FINE PU EY S TEIN:& THOMPSON

% VV ,f\w

Approved as to form and content by:
AM. SANTOS LAW, CHTD.

DID NOT RESPOND

NeV ’I}%
F. THOMAS S, ESQ.

Nevada Bar No. 9549 _

MARY LANGSNER, Ph.D.

Nevada Bar No. 13707

400 South Fourth Street, Third Floor

Las Vegas, Nevada §9101

Attorneys for Plaintiff Kennedy Funding, Inc.

06209-09/2323689.docx

ANTONY M. SANTOS, ESQ.

Nevada Bar No. 11265

3275 S. Jones Blvd. Suite 104

Las Vegas, Nevada 89146

Attorneys for Defendant Vincent W. Hesser
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that I am an employee of Holley Driggs Walch Fine Puzey Stein &
Thompson and that on the 3rd day of December 2019, and pursuant to NRCP 5(b) and NEFCR 9,
I caused to be served electronically using the Court’s electronic filing system the foregoing
NOTICE OF ENTRY OF ORDER DENYING DEFENDANT’S MOTION FOR A COURT
ORDER DECLARING JUDGMENT EXPIRED to all registered users on the above-captioned
case in the Eighth Judicial District Court Electronic Filing System.

Parties:

Kennedy Funding, Inc. — Plaintiff

Vincent W. Hesser — Defendant and Judgment Debtor
Other Service Contacts:

Antony Santos . tony@amsantoslaw.com

Melissa Burczyk . melissa@amsantoslaw.com

Timothy S. Cory . tim.cory@corylaw.us

A courtesy email attaching the foregoing was addressed to: ams@lawlvnv.com.

%ﬁtm

An employee of Holley Driggs Walch
Fine Puzey Stein & Thompson

06209-09/2329243.docx
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Electronically Filed
5/21/2020 3:11 PM
Steven D. Grierson

_ CLERK OF THE COU
Michael F. Lynch w g
Nevada Bar No. 8555 '

Lynch Law Practice, PLLC

3613 S. Eastern Ave.

Las Vegas, NV 89169
702.684.6000
Michael@LynchLawPractice.com

Attorney for Kennedy Funding, Inc.

DISTRICT COURT
CLARK COUNTY, NEVADA

* k% %

KENNEDY FUNDING, INC., a New Jersey Case No.: 09A582746
corporation,
Dept No.: Xl
Plaintiff,

V. NOTICE OF ENTRY OF ORDER
ONECAP PARTNERS MM, INC, a Nevada
corporation; VINCENT W. HESSER, an
individual; DOE INDIVIDUALS I through X;
and ROE CORPORATIONS I through X,

Defendants.

PLEASE TAKE NOTICE that the Court has entered its Order Denying Defendant’s Motion
to Amend, Alter, Modify (And/Or Reconsider) Order, a true, correct, and complete copy of which is
attached hereto.

DATED May 21, 2020.

LYNCH LAW PRACTICE, PLLC

/s/ Michael F. Lynch

Nevada Bar No. 8555

3613 S. Eastern Ave.

Las Vegas, NV 89169
702.684.6000

Attorney for Kennedy Funding, Inc.

Case Number: 09A582746
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CERTIFICATE OF SERVICE

| hereby certify that on this day, the foregoing document was E-Filed and E-Served on all
parties on the service list through the court’s electronic filing system.

| further certify that on this day, | mailed a copy of the foregoing document from Clark
County, Nevada, via first class U.S. Mail postage fully prepaid, to the following party(ies) at the

following address(es):

BYRON E. THOMAS. ESQ.
Law Offices of Byron Thomas
3275 S. Jones Blvd. Ste. 104
Las Vegas, Nevada 89146

ANTHONY M. SANTOS, ESQ.
AMSLC

3275 S. Jones Blvd. Ste. 104
Las Vegas, Nevada 89146

Attorneys for Vincent W. Hesser
Dated May 21, 2020.

/sl Michael F. Lynch
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Electronically Filed
5/21/2020 12:02 PM
Steven D. Grierson

CLERK OF THE COU
omy Rl B
RICHARD F. HOLLEY, ESQ. '

Nevada Bar No. 3077

E-mail: rholley@nevadafirm.com

F. THOMAS EDWARDS, ESQ.
Nevada Bar No. 9549

E-mail: tedwards@nevadafirm.com
MARY LANGSNER, Ph.D.

Nevada Bar No. 13707

E-mail: mlangsner@nevadafirm.com
HOLLEY DRIGGS WALCH

FINE PUZEY STEIN & THOMPSON
400 South Fourth Street, Third Floor
Las Vegas, Nevada 89101
Telephone: ~ 702/791-0308
Facsimile: 702/791-1912

Attorneys for Kennedy Funding, Inc.

DISTRICT COURT
CLARK COUNTY, NEVADA
KENNEDY FUNDING, INC., a New Jersey Case No.: 09A582746
corporation, Dept. No.:  XI
Plaintiff, Date of Hearing: December 27, 2019

Time of Hearing:  Chambers
V.
Judge: Hon. Elizabeth Gonzalez
ONECAP PARTNERS MM, INC, a Nevada
corporation; VINCENT W. HESSER, an
individual; DOE INDIVIDUALS I through X
and ROE CORPORATIONS I through X,

Defendants.

ORDER DENYING DEFENDANT’S MOTION TO AMEND, ALTER, MODIFY
(AND/OR RECONSIDER) ORDER

The Motion to Amend, Alter, Modify (and/or Reconsider) Order filed with the Court on
November 22, 2019 (“Motion”) by Defendant judgment debtor Vincent W. Hesser (“Defendant”)
came before the Court on December 27, 2019, in Chambers, and with Defendant having appeared
in his moving papers through his counsel of record of the law firm A.M. Santos Law, Chtd., and

Plaintiff Kennedy Funding, Inc. (“Kennedy”)! having appeared in its moving papers through its

! Together with Defendant, the “Parties”.

06209-09/2340388_2.docx

Case Number: 09A582746
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counsel of record, the law firm Holley Driggs Walch Fine Puzey Stein & Thompson. The Motion
had challenged the Court’s ruling embodied in an Order Denying Defendant’s Motion for a Court
Order Declaring Judgment Expired entered on December 3, 2019 (“Order”). The Court, having
reviewed and considered the papers and pleadings on file in this Action (Eighth Judicial District
Court Case No. A-16-7362814-B) (the “Action™); and having read, reviewed, and considered the
evidence and argument presented by counsel to the Parties; and with good cause appearing:

THE COURT HEREBY FINDS that no new law or facts were presented by the
Defendant which would convince the Court that a different ruling is appropriate, and therefore
amendment, alteration, modification, or reconsideration of the Order are not warranted.

THEREFORE, IT IS HEREBY ORDERED, ADJUDGED, AND DECREED that the

Motion is DENIED.
IT IS SO ORDERED.
Dated this 21st  dayof May ,_2020
— )
Cld iAo
DISTRICT CQURTJUBGE-
Respectfully submitted by: Approved as to form and content by:
HOLLEY DRIGGS WALCH AM. SANTOS LAW, CHTD.
FINE PUZE’Y'/STEIN & THOMPSON
ﬂ / DID NOT RESPOND
/'l/ | \ K/ \ 7
“RIC H LLEY, ESQ. ANTONY M. SANTOS, ESQ.
Nevada Bar No, 3077 Nevada Bar No. 11265
F. THOMAS EP ARDS, ESQ. 3275 S. Jones Blvd. Suite 104

Nevada Bar No. 9 49

MARY LANGSNER, Ph.D. Las Vegas, Nevada 89146.
Nevada Bar No. 13707 Attorneys for Defendant Vincent W. Hesser

400 South Fourth Street, Third Floor
Las Vegas, Nevada 89101
Attorneys for Plaintiff Kennedy Funding, Inc.

06209-09/2340388_2.docx
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