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OPPS FILED
HAROLD P. GEWERTER, ESQ.
Nevada Bar No. 499 0CT 0 7 2008
HAROLD P. GEWERTER, ESQ. LTD.
2705 Airport Drive Pt s
North Las Vegas, Nevada 89032 Y
Telephone: (702) 382-1714 R —
Fax: (702) 382-1759 UoRseITs
Attorney for Defendants
CLARK COUNTY, NEVADA
KENNEDY FUNDING, INC., a New Jersey | CASE NO.: A582746
corporation, DEPT. NO.: Xl
Plaintiff, DEFENDANTS’ OPPOSITION TO
PLAINTIFE'S MOTION FOR SUMMARY
V5. JUDGMENT

ONECAP PARTNERS MM, INC, a Nevada | Date of Hearing: October 27, 2009
corporation; VINCENT W, HESSER, an | Time of Hearing: 9:00 a.m.
individual; DOE INDIVIDUALS I through X;
and ROE CORPORATIONS | through X,

Defendants.

Defendants, ONECAP PARTNERS MM, INC. and VINCENT W. HESSER, by and
through their attorney of record, HAROLD P. GEWERTER, ES(),, of the law firm of HAROLI
P. GEWERTER, ESQ., LTD., hereby files their Opposition to Plaintiff’s Motion for Summary;
Judgment. This Opposition is based upon the atached points and authorities, all pleadings and
papers on file herein, attached hereto, and any arguments that may be adduced at the time of]

hearing on this matier, if any.

DATED this (; day of October, 2009,

HAL P/GEWERTER, ESQ., LTD,

HAROLD P. GEWERTER, ESQ.
Nevada Bar No. 499

2705 Airport Drive

North Las Vegas, Nevada 89032
Attorney for Defendants
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FACTS

On June 15, 2006, OneCap Partners 2, LLC (alternatively “Borrower” ot “OneCap”) and|
Kennedy Funding, Inc. (“Kennedy Funding™) entered into a Loan and Security Agreement
(“Loan Agreement’™), pursuant to which Kennedy Funding (sometimes “Lender™) made the Loan
to OneCap to facilitate the purchase of the Property.  The Loan is evidenced by a Promissory
Note dated June 15, 2006 in the original principal sum of Twelve Million and 00/100 Dollars
($12,000,000.00) (“Note”™), from Lender to Borrower.

Pursuant to the Note, OneCap agreed to pay all principal, interest and other sums dusg
under the Note in full on the Maturity Date of June 30, 2009, with a late charge equal to ten
percent (10%) of the overdue payment, and a default rate of twenty five percent (25%) pen
annum. As further security for the Loan, Borrower executed and deliversd to Lender that
certain unimproved real property consisting of 78.74+ acres of raw land located in and along
Casino Drive and the Colorado River in Laughlin, Nevada 89029, Clark County Assessor Parcel
Number 264-25-101-001 and 264-25-201-001 (the “Property”), dated June 15, 2006, and
recorded on June 15, 2006, with the Clark County Recorder’s Office (“Recorder”) as Instrument
No. 20060615-0005324.

As security for the Loan, Borrower executed and delivered to Lender that certain
Assignment of Leases and Rents on the Property dated June 14, 2006, and recorded on June 15,
2006, with the Recorder as Instrument No. 20060615-0005325,  As additional sccurity for thej
Loan, OneCap executed in favor of Kennedy Funding that certain Assignment of Licenses,
Contracts, Plans, Specifications, Surveys, Drawings and Reports (“Assignment of Licenses™)
dated June 15, 2006. To further secure payment of the Note, on June 14, 2006, Vincent Hesser
and OneCap Partners MM, Inc. (the “Guarantors”} executed a personal unconditional guaranty of
the Note to Kennedy Funding (the “Guaranties™).

On April 1, 2008, OneCap defaulted under the Loan and Deed of Trust, including, but not
limited to, OncCap’s failure to make monthly installment payments under the Note in the amount
of Two Hundred Fifty Thousand Dollars ($250,000.00) due Aprif 1, 2008, OneCap subsequently)
transferred its interest in the Property to Nevada Ueno Mita, LL.C, On December 26, 2008

VHoo00245
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Nevada Ueno Mita, LLC filed a Chapter 11 Bankruptey Petition in the United States Bankruptcy,
Court for the District of Nevada, Case No. BK-5-08-25487-BAM.

On August 7, 2009, Nevada Ueno Mita, LLC and Kehnedy Funding entercd into g
Settlement Agreement (see Exhibit “1” attached hereto) which states in Section 1.01 (f) that
“Kennedy Funding agrees to give Debtor up through and until six (6) months after entry of thel
Order approving this Settlement Agreement (the “Deadline”) to pay off Kennedy Funding in full
before Kennedy Funding forecloses on the property.  Section 1.01 (g) states “The Parties agree
that this Settlement Agreement shall not preclude, limit or abridge Kennedy Funding’s rights to
pursue any deficiency actions against the Guarantors of Deblor’s obligations owing to Kennedy]
Funding.

POINTS AND AUTHORITIES IN SUPPORT OF OPPOSITION TO
MOTION FOR SUMMARY JUDGMENT

1. Standard for Summary Judgment. There remain Triable Facts in Dispute in

Plaintiff’s Case.
Motions for Summary Judgment are governed by NRCP 356, which states in pertinent

part:

{c) Motions for summary judgment and responscs thereto shall include a concise
statement setting forth each fact material to the disposition of the motion which
the party claims is or is not genuinely in issue, citing the particular portions of any
pleading, affidavit, deposition, interrogatory, answer, admission, or other
evidence upon which the party relies. The judgment sought shall be rendered
forthwith if the pleadings, depositions, answers to interrogatories, and admissions
on file, together with the affidavits, if any, show that there is no genuine issue as
10 any material fact and that the moving party is entitled to a judgment as a matter
of law. A summary judgment, interlocutory in character, may be rendered on the
issue of liability alone although there is & genuine issue as to the amount of
damages. An order granting summary judgment shall set forth the undisputed
material facts and legal determinations on which the cowrt granted summary
judgment.

The burden of proving the absence of triable facts allowing the entry of a surnmary]
judgment is upon the party moving for summary judgment. NRCP Rule 56(g). In addition, in
deciding whether summary judgment is appropriate, evidence must be viewed in light most
favorable to party against whom summary judgment is sought, and factual allegations, evidence,|

3
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and all reasonable inferences in favor of that party must be presumed correct. NG4 #2, LLC v.
Rabert O. Rains, 113 Nev. 1151, 946 P.2d 163 (1997). In considering a motion for summary|
judgment, district courts must construe evidence presented in light most favorable to the party]
against whom summary judgment is sought; all of non-movant's statements must be accepted as
tewe, and district courts may not pass on credibility of affidavits. Walker v. American Bankers
Ins. Group, 108 Nev. 533, 836 P.2d 59 (1992).

The central factual issues of this case remain unresolved, and therefore, this matter is not
a proper subject for surnmary judgment,

FA The Bankruptcy Petition and Settlement Apreement create genuine issues of
Material Fact.

On Auwgust 7, 2009, Nevada Ueno Mita, LLC and Kennedy Funding entered into 4
Settlement Agreement (see Exhibit “1™ attached hereto) which states in Section 1.01 (f) that
“Kennedy Funding agrees to give Debtor up through and until six (6) months after entry of the
Order approving this Settlement Agreement (the “Deadline™) to pay off Kennedy Funding in ful)
before Kennedy Funding forecloses on the property.  Section 1.01 (g) states “The Parties agree
that this Settlement Agreement shall not preclude, limit or abridge Kennedy Funding’s rights to
pursue any deficiency actions against the Guarantors of Debtor’s obligations owing to Kennedy]
Funding,.

Thus with the antomatic bankruptcy stay in place on the property and the six (6) month
hold period of the Settlement Agreement, Summary Judgment cannot be granted against thﬁ
Guarantors at this time as there remain issues as to whether there will be a deficiency upon the
sale of the Property which sale cannot be held for at least six (6) months under the Settlement
Agreement. As the terms of the Settlement Aprecment, namely 1.01(g), limit the actions against
the Guarantors to deficiency actions, the Guaranties are no longer uncenditional and are subject
to the prior sale of the property which may or may not result in a deficiency.

Therefore, there remain material genuine issues of fact in this matter and Summary

Judgment is not appropriate in this matter.

VHooo247




20

21

22

23

24

25

26

27

28

CONCLUSION

For the foregoing reasons, the Court should deny the Plaintiff’s Motion for Summary

Judgment in its entirety and allow this case to be tried before the trier of fact.

DATED this é day of October, 2009,

HAROLD P. GEWERTER, ESQ., LTD.

D Mot

HAROLD#. GEWERTER, ESQ.
Nevada Bar No, 499

2705 Airport Drive

North Las Vegas, Nevada 89032
Attorney for Defendants

CERTIFICATE OF MAILING
Certification is hereby made that a true and correct copy of the foregoing Defendant’y
Opposition to Plaintiff’s Motion for Summary Judgment was served this lﬂﬂ day of October,
2009, in the following manner:
U.8. Mails, this same date, addressed to the following individuals; and/or

By being hand delivered to the following individuals at their last known address,

this same date, as follows; and/or

X By being served via facsimile to the following individuals at their last know

facsimile number, this same date, as follows:

Richard F. Holley, Esq.

Oponna M, Atamoh, Esq.

Santoro, Driggs, Walch,

Keamey, Holley & Thompson

400 South Fourth Street, Third Floor
Las Vegas, NV 89101

Fax: (702) 791-1912

X;{Ilcn{i)tlnycc of Haé;d P. Gewerter, Esq., Ltd.
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ELIZABETH GONZALEY
HSTRICT JUDGE

DEPARTMENT EIEVEN
LAIVEGAS. HY  Bi14S

® ORIGINAL ©

1“1

FILEp
ocr ¢ 2

O .
C?E%HK D%

DISTRICT COURT
CLARK COUNTY, NEVADA

KENNEDY FUNDING,

Case No 09 A582746
Dept. X1

Plaintiff,
ONECAP PARTNERS, ET AL,

Defendant(s),

Rt e L L Sy

ORDER SETTING CIVIL NON- JURY TRIAL
AND CALENDAR CALL

IT IS HERERY ORDERED that:

This matter is set to be tried on a Ten week stack to begin on Monday,
February 8, 2010, at 1:30pm, with a calendar call on Thursday,
February 4, 2010, at 9:15am. All parties must bring to calendar call the

following:
(1) Typed exhibit lists;
{2) List of depositions;
3) List of equipment needed for trial;

The Pre-trial Memorandum must be filed no later than 4:00pm on

Wednesday, February 3, 2010 with a courtesy copy delivered to Department X1
Parties are to appear on Thursday, November 19, 2009, at 9:00am, for a

Status Check on the matter, All parties, (attorneys and parties in proper person)

MUST comply with All REQUIREMENTS of E.D.C.R. 2,67 and 2.69.

“nopseares
452769

L,




Failure of the designated trial attorney or any party appearing in proper
person to appear for any court appearances or to comply with this Order shall
result in any of the following: (1) dismissal of the action (2} default judgment; (3)
monetary sanctions; (4) vacation of trial date; and/or any other appropriate remedy
or sanction.

Counsel is required to advise the Court immediately when the case settles or is
otherwise resolved prior to trial. A stipulation which terminates a case by dismissal shall

also indicate whether & Scheduling Ovder has been filed and, if a trial date has been set,

e W0~ S W W B

the date of that trial. A copy shoofd be given to Chambers.

fo
]

DATED this 9" day of October, 2009

bt e
ad B e

[aa—y
-

I hereby certify that on the date filed, ] mailed Wing proper persons or
placed a copy of this Order in the ney's folder in the Clerk's Office as
follows:

o
@& N

Harold P Gewerter, Esg.

P
o0 ~2

QOgonna M Atamobh, Esq. (Samtdro, Driggs, et al)

[y
N

S

Dan Kutinac

O N b N b
NI T T -~

28

ELIZABETH GONYALEZ
CISTRICT JUDGE

DERARTWERT ELEVEN VHooo255
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RECEIVED
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CLERKOF THEQOURT v 13

SDW SANTORO, DRIGGS, WALCH,
KEARNEY HOLLEY & THOMPSON

-~ o A B

® ORIGNAL @

RPLY
RICHARD F. HOLLEY, ESQ.

Nevada Bar No, 3077 | FELED

OGONNA M. ATAMOH, ESQ.

Nevada Bar No. 7589

SANTORO, DRIGGS, WALCH, OCT 2 0 2009 ‘
KEARNEY, HDILLEY & THOMPSON .

400 South Fourth Street, Third Floor %

Las Vegas, Nevada 89101 CLERK OF COURT

Telephone:  702/791-0308
Facstmile: 702/791-1912

Attorneys for Kennedy Funding, Inc.

DISTRICT COURT
CLARK COUNTY, NEVADA

KENNEDY FUNDING, INC., a New Jersey
corporation,
Case No.: A582746
Plaintiff, Dept. No..  XI
V.
ONECAP PARTNERS MM, INC, a Mevada “ 09A582746 _m\
corporation; VINCENT W. HESSER, an 4755449
individual; DOE INDIVIDUALS I through X, . _
and ROE CORPORATIONS | through X, $ |
Defendants. ! '

REPLY IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT

Plaintiff KENNEDY FUNDRING, INC. (“Kennedy Funding™), by and through its counssl
of record, the law firm of Santoro, Driggs, Walch, Kearney, Holley & Thompson, hereby files
this Reply in Support of Motion for Summary Judgment (the “Reply™). Plaintiff respectfully
requests that this Court grant it summary judgment on its claims for breach of contract against
the Defendants, Kennedy Funding’s Reply is based upon the following grounds and the
following reasons: (1) Defendants wholly disregard the express exclusion in the One-Action
Rule provided under NRS 40.430(4)(i), which allows lenders to pursue pguarantors such as
Defentdants upon the borrower’s bankruptey filing. The Borrower filed for Bankruptcy on

December 26, 2008, and Kennedy Funding commenced this action against the Guarantors on

06202-0%/51 34 14
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February 13, 2009, after the bankruptcy case was filed and in compliance with the exclusion to
the One-Action Rule; (2) the Guaranty waives the application of the One-Action Rule under
Sections 2 and 4 of the Guaranty, allowing Kennedy Funding to pursue the action against the
Guarantors pursuant to NRS 40.495(2). Under the Guaranty, the Guarantors expressly waived
any defense based upon Kennedy Funding’s failure to first commence an action against the
Borrower, of to proceed against or exhaust any security held by Lender at any time; (3) Kennedy
Funding does not seek to recover a windfall. In the event Kennedy Funding cannot locate assets
of the Defendant Guarantors to satisfy a judgment from this Court, Kennedy Funding will
torectose on the Property in the event the six-month period under the Set-t!emcnt Agreement
expires in the Bankruptcy Case. In the event the Debtor in bankruptey satisfies the indebtedness
owing to Kennedy, then Kennedy Funding wili cease its efforts 1o enforce the judgment against
the Defendant Guaramors; and {4) Section 1.01(g) of the Settlement Agreement approved by the
Bankruptcy Court expressly states that Kennedy Funding is not precluded from pursning the
Guarantors under the Guaranty.

This Reply is further made and based upon the pleadings and papers on file herein, the
Memorandum of Points and Authorities below, and any oral argurnent of counsel as may be
heard on this matter,

r_'l,..“

Dated this 2@ day of October, 2009,

SANTORO, DRIGGS, WALCH,
KEARNEY;HOLLEY & THOMPSON

e

RIEHARDF HOLLEY, ESQ.
Nev Rar MNo. 3077
OGOHRNA M. ATAMOH, ESQ.

Nevada Bar No. 7589
400 South Fourth Street, Third Floor
Las Vegas, Nevada 89101

Attorneys for Kennedy Funding, Inc.

06209-09/513414
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MEMORANDUM OF POINTS AND AUTHORITIES
I. STATEMENT OF RELEVANT FACTS

Bankruptcy Action and Settlement

1. On Aprit 1, 2008, OneCap defaulted under the Loan and Security Agreement
dated June 15, 2006, entered into between OneCap Partners 2, LLC (alternatively “Borrower” or
“OneCap”) and Kennedy Funding, as agent of the lenders, entered into a Loan and Security
Agreement (“Loan Agreement™), pursuant to which Kennedy Funding made a $12 miilion loan
(the “Debt”) to OneCap to facilitate the purchase of unimproved real property consisting of
78.74+ acres of raw land located along Casino Drive and the Colorado River in Laughlin,
Nevada 89029, Clark County Assessor Parcel Numbers 264-25-101-001 and 264-25-201-001
(the “Property™). See Wolfer Declaration previously filed with this Court in connection with
Kennedy Funding’s Motion for Summary Judgment (the “Wolfer Decl.”).

2. OneCap’s default arose from, among other things, OneCap’s failure to timely
make its monthly installment payment of $250,000 under the Note. Id.

3. OneCap transferred its interest in the Property to MNevada Ueno Mita, LLC
(*Nevada Ueno”), and on December 26, 2008, three days before Kennedy Funding's scheduled
foreclosure sale, Nevada Ueno filed a Chapter 11 Bankruptcy Petition in the United States
Bankruptcy for the District of Nevada, Case No. BK-S-08-25487-BAM (the “Bankruptey
Petition™), 1d.

4, In the Bankruptey Case, on May 27, 2009, Kennedy Funding filed the Motion to
Terminate the Automatic Stay Pursuant to 11 U.S.C. § 362(d)(1)-(3), or in the alternative,
Convert or Dismiss Bankruptcy Case and Waiver of the {0-Day Stay Under FRBP 4001(a)(3)
with Certificate of Service [Dkt. Nos. 54-55].

5. On June 29, 2009, Kennedy Funding filed its Objection to Chapter 11 Plan of
Reorganization of Nevada Ueno Mita, LLC with Certificate of Service [Dk1. No. 71].

6, The hearing on the Debtor’s Plan Confirmation and the evidentiary hearing on

Kennedy Funding's Motion to Terminate Stay were scheduled for August 18, 2009

063209-05/513444
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[ On August 18, 2009, Kennedy Funding filed a Motion to Approve Compronise
and Settlement Pursuant to Bankruptcy Rule 9019 Between Debtor and Kennedy Funding, Inc.
[Dkt. No. 82}, under which the Debtor had six (6) months to payoff Kennedy Funding’s
outstanding balance of $16,046,147.65 as of July 24, 2009, consisting of principal in the amouni
of $12.000,000.00, $3,968,000.00 in accrued interest, $18,000.00 in late fees, $29,046.50 in
foreclosure costs and appraisal fees, and $31,101.15 in attorney’s fees and costs, plus accruing
imerest. The Settlement Agreement provided that the payofl for Kennedy Funding could be by
refinance, sale of the Property, or other means.

8. On September 18, 2009, the Bankruptcy Court entered an Order Granting Motion
to Approve Compromise and Settlement Pursuant to Bankruptcy Rule 9019 Between Debtor and
Kennedy Funding, Inc. [Dkt. No. 91},

State Court Action Against Guarantors

9. On February 13, 2009, almost two (2) months after the Borrower filed for
bankruptcy, Kennedy Funding filed the above-captioned Complaint against OneCap [Partners
MM, Inc. (“OneCap MM™) and Vincent M. Hesser (“Hesser™) arising from their guaranties of
OncCap’s Debt (the “State Court Action™). See Wolfer Decl.

10.  Defendants Hesser and OneCap MM executed personal unconditional guaranties
of the loan to Kennedy Funding (the “Guaranty™). A true and correct copy of the Guaranty is
attached as Exhibit “7" 1o the Wolfer Declaration previously filed with this Court in connection
with Kennedy Funding’s Motion for Summary Judgment.

1t.  Under the express language of the Guaranty, the Defendants agreed to waive the
need to foreclose against the real property before pursuing the Guarantors as fotlows:

4, Guarantor Waivers. The undersigned hereby waives and agrees
not to assert or take advantage of any defense based upon:

(2)  The failure of Lender to commence an action against
Borrow and/or Guarantor or to proceed against or exhaust any
security held by Lender at any time, or to pursue any other remedy
whatsocver at any lime;

See Guaranty, p. 3, 1 4(g), Exhibit *7" to the Wolfer Decl.

06202-05/5134 14
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12.

The Guaranty further provides that Defendants Hesser and OneCap MM are

guarantors and primary obligors, without the need for Kennedy Funding to commence an action

against the Borrower:

13

2. Guaranty Clause, The Guarantors hereby absolutely,
trrevocably and unconditionally guaranties to Lender the full,
prompt and unconditional payment of the Debt, when and as the
same shall become due, whether as the stated maturity date, by
acceleration or otherwise, and the full, prompt and unconditional
performmance of each and every term and condition of every
transaction to be kept and performed by Borrower under the Note.
This Guaranty is a primary ebligation of Guarantor and shall be
a continuing inexhaustible guaranty. Lender maay require
CGuarsntor to pay and perform any or all of the Guarantor's
liabilities and obligations under this Guaranty without being
required or obligated to bring amy procecding or take any
action against Borrower, any other guarantor or any other person,
entity or property prior thereto. The liability of the Guarantors
hereunder is joint and several with all other guarantors, and is
independent of and separate from the liability of Borrower, and
other guarantor, person or entity, and is independent of the
availability of any collateral security for and/or under any
documents granting Lender security for the Loan.

On September 22, 2009, Kennedy Funding filed a Motion for Summary Judgment

against the Defendants.

14.

On or around October 6, 2009, the Defendants filed an Opposition to the Motion

for Sumrnary Judgment (the “Opposition”).

15.

In the Opposition, the Defendants concede that they guarantied OneCap’s

indebtedness owing to Kennedy Funding, stating as follows:

To further secure payment of the Note, on Junc 14, 2006, Viacem
Hesser and OneCap Partners MM, Inc. (the “Guarantors™)
executed a personal unconditional guaranty of the Note to
Kennedy Funding (the “Guaranties™). On April I, 2008, OneCap
defaulted under the Loan and Deed of Trust, including, but not
limited to, OneCap's failure to make monthly instaliment
payments under the Note in the amount of Two Hundred Fifty
Thousand Dollars ($250,000.00) due April 1, 2008.

See Opposition, p. 2, 1. 22-27.

06209-09/313414
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16.  Thus, there is no genuine issue of material fact that the Defendant Guarantors are
liable for the outstanding indebtedness due and owing 1o Kennedy Funding arising from the Debt
and the Borrower’s default,

17.  In the Opposition, Defendants asscrt that the Settlement Agreement, entered into
between Kennedy Funding and Nevada Ueno Mita, formerly OneCap, provides that the Kennedy
Funding would cease its efforts to terminaie the stay to allow the Debtor six (6) months to pay
off Kennedy Funding (the “Payoff Deadline™) by way of the sale of the Property, refinancing, or

otherwise. See Settlement Agreement, p. 3, § 1.01(a) [Dkt. No, 82], attached to the Opposition

as Exhibit *1™.

18.  The Settlement Agreement further provided thal in the event the Kennedy
Funding Debt was not satisfied by the Payoff Deadline, then the awtomalic stay would be
terminated. Id.

19.  Defendants are not a party to the Settlement Agreement. See Settlement
Agreement, p.1, ll. 2-3, p. 6, attached to the Opposition as Exhibit “1".

20, Defendants admit in their Opposition that Section 1.01(g) of the Settlement
Agreement expressly provides that Kennedy Funding is not precluded from pursuwing the
Defendant Guarantors in connection with their Guaranties of OneCap’s obligations of the Debt
owing to Kennedy Funding. See Opposition, p. 3, I, 7-10.

21.  The Defendants’ waiver set forth in the Guaranty expressly allows Kennedy
Funding to pursue an action for repayment of the Debtor against the Guarantors.

IL. LEGAL ARGUMENT

A. Under NRS 40.430{4)(i), Secured Creditor May Pursue Guarantors before
Foreclosure if Borrower is in Bankruptey

Nevada’s “One-Action Rule” is contained in NRS 40.430, which provides in pertinent
part:

{Tihere may be but one action for the recovery of any debt, or for
the enforcement of any right secured by a mortgage or other lien
upon real estate, That action must be in accordance with the
provisions of this section and NRS 40.433 10 40.459, inclusive. In
that action, the judgment must be rendered for the amount found

-6 -
06209-09/513414
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due the plaintiff, and the court, by its decree or judgment, may
direct a sale of the encumbered property, or such part thereof as is
necessary, and apply the proceeds of the sale as provided in NRS

40.462.
Nevada’s onc-action statute, NRS 40.430(1), applies to puarantors or surety of a debt
secured by an interest in real property, requiring that a creditor must seek recovery against the
property through judicial foreclosure before recovering from the guarantor personally. Sce

McBDlonald v. D.P. Alexander & Las Vegas Boulevard, LLC, 121 Nev, Adv, Op. 79, at 3, 123

P.3d 748, 750 (2005) (per curiam). The purpose of this Rule “is to compel one who has taken a
special lien to secure his debt 1o exhaust the secured property before having recourse to the
general assets of the debtor.” See U.8. v. Cail, 746 F.Supp. 1035, 1038 (Dist. Nev. 1990) {citing
MeMillan v. United Mortgage Co., 84 Nev. 99, 101-02, 437 P.2d 878 (1968)).

Subsection 4 of Nevada’s One-Action Rule enumerates a number of acts and proceedings
that do not constitute an “action™ for purposes of the One-Action Rule. Among the exceptions to
the One-Action Rule and excluded from the definition of an “action” under the One-Action Rule
is any act or proceeding to enforce an agreement with a surety or guarantor if enforcement of the
mortgage or other lien has been avtomatically stayed pursuant to 11 U.8.C. § 362 or pursuant to
an order of a federal bankruptcy court under any other provision of the United States Bankruptey
Caode for not less than {20 days following the mailing of notice to the surety or guarantor
pursuant to subsection | of NRS {07.095. See Nev, Rev. StaT. § 40.430(H)(i).Thus, the
commencement of an action against the guarantor after the borrower files for bankruptey does
not constitute an “action” under the One-Action Rule.

B. Under NRS 40.495, Secured Creditor May Pursue Guarantors Before Foreclosure
if Guarantor Waives One-Action Rule.

NRS 40.495 governs the waiver of rights relating to the One-Action Rule, and provides in

pertinent part as follows:

2. Except as otherwise provided in subsection 4, a guarantor,
surety or other obligor, other than the mortgagor or grantor of a
deed of trust, may waive the provisions of NRS 40.430. If a
guarantor, surety or other obligor waives the provisions of NRS
40.430, an action for the enforcement of that person’s obligation to

.7 -
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pay, satisfy or purchase all or part of an indebtedness or obligation

secured by a mortgage or lien upon real property may be
maintained separately and independently from:

(a) An action on the debt;
{b) The exercise of any power of sale;

(c) Any action to foreclose or otherwise enforce a mortgage or
lien and the indebtedness or obligations secured thereby; and

(d) Any other proceeding against a mortgagor or grantor of a
deed of trust.

The Guaranty falls within the ambit of the exceptions of the One-Action Rule because the
language contained in Sections 2 and 4 of the Guaranty uses the key words as set forth under
NRS 40.495(2). Namely, under Section 2, the Defendant Guarantors expressly agreed that
Kennedy Funding did not have to bring an action against the Borrower or the Property before
suing the Guarantors. See Guaranty, p. 1, § 2, Exhibit “7” to the Wolfer Decl. Under Section 4
of the Guaranty, the Guarantors expressly watved any defense based upon Kennedy Funding's
failure to commence an action agains! the Borrower, or to proceed against or exhaust any
sccurity held by Lender at any time, in this case the Property. See Guaranty, p. 3, ¥ 4(g), Ixhibit
“77 10 the Wolfer Decl.

Kennedy Funding does not seek a windfall by collecting against the Defendant
Guarantors. In the event the Guarantors fully satisfy the outstanding indebtedness owing to
Kennedy Funding in the amount in excess of $16,000,000, then Kennedy Funding will not
foreclose on the Property after the expiration of the six (6) months set forth in the Bankruptcy
Settlernent Agreement. If Kennedy Funding does not satisfy the indebtedness from a judgment
arising against the Defendant Guarantors, then Kennedy Funding is free to foreclose on the
Property in the event the stay is lifted to recover the balance of the Debt, minus any funds
recovered from the Defendant Guarantors, if any. In the event the Property is sold or the Debtor
refinances to repay Kennedy Funding the Debt, then Kennedy Funding will not continue to
enforce the judgment against the Guarantors, becavse Kennedy Funding is not entitled to, nor

does it seek, a windfall.

06200-09/313414
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However, the Guaranty’s express waiver of the One-Action Rule as a defense, coupled
with the statutory exclusion of the Guarantor action from the One-Action Rule as a result of the
Borrower filing for Bankruptcy, requires that this Court rule in favor of Kennedy Funding for
liability and damages for the outstanding Debt. Defendants cite to no case law or any statutory
support for the proposition that Kennedy Funding must stay the State Court Acton against
Defendants until the six-month period under the Settiement Agreement expires.

Defendants’ attempt to use the Settlement Agreement in Bankruptcy Court as a defense
to the pending Motion for Summary Judgment is misplaced for two reasons.  First, the
Settlement Agreement makes express reference to the Guarantor Action pending before this
Court and makes clear that the Settlement Agreement approved by the Bankruptcy Court in no
way precludes Kennedy Funding from continuing to pursue its State Court Action against the
Defendant Guarantors. Secondly, Nevada’s statutory scheme entitles Kennedy Funding to
pursue the Defendant Guaraniors because the Borrower filed for Bankruptey, which is an
exception to the One-Action Rule, and the Defendant Guarantors waived the One-Action Rule.
There is no genuine issue of material facts that Defendants Hesser and OneCap MM breached
the Guaranty, especially where Defendants conceded liability in their staterment of facts, and they
never dispute that they executed the Guaranty and that the Borrower defaulted on April 1, 2008,
See Opposition, p. 2, Il 22-27,

Accordinply, this Court should grant Kennedy Funding summary judgment on the issue
liability, which was conceded by Defendants, and on the issue of damages, and award Kennedy

Funding $16,046,147.65 as a joint and several obligation of Hesser and OneCap MM,

_9.
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I, CONCLUSION

Based on the foregoing, Kennedy Funding respectfully requests that this Court grant its
Motion for Summary Judgment and enter a judgment for Kennedy Funding and against Hesser
and OneCap MM, as a joint and several obligors, in the amount of $16,046,147.65.

Dated this 2¢) -~ day of October, 2009.

CHARDA HOLLEY, ESQ.
=yada-fiar No. 3077

LONNA M. ATAMOH, ESQ.
Nevada Bar No. 7589

400 South Fourth Street, Third Floor
Las Vegas, Nevada 89101
Attorneys for Kennedy Funding, Inc.

- 10 -
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CERTIFICATE OF MAILING

1 HEREBY CERTIFY that, on the 20th day of October, 2009 and pursuant to NRCP 3(b),

I deposited for mailing in the U.S. Mail a true and correct copy of the forepoing REPLY IN

SUPPORT OF MOTION FOR SUMMARY JUDGMENT, postage prepaid and addressed to:

Harold Phillip Gewerter
Harold P. Gewerter, Esq., Ltd.
2705 Airport Drive

North Lag Vegas, NV 89032

Attorneys for Defendants

06209-09/5134 14
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An employee of Santoro, Driggs, Walch,

Kearney, Holley & Thompson
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DISTRICT COURT
CLARK COUNTY, NEVADA
Business Court COURT MINUTES Octolyer 27, 2009
09A582746 Kennedy Funding Inc

Vs
Onecap Partners MM Inc, Vincenl Hesser

October 27, 2009 9:00 AM Motion for Summary Pitf's Motion for
Judgment Summary Judgment
HEARD BY: Gonzalez, Elizabeth COURTROOM: RJC Courtroom 14C

COURT CLERK: Kathy Kiein

RECORDER: Jill Hawkins

PARTIES
PRESENT: Atamoh, Ogonna M.  Attorney
Gewerter, Harold Attormey
Phillip
JOURNAL ENTRIES

- Colloquy regarding Bankraptey Court delay. Arguments by Counsel. COURT stated its findings
and ORDERED, Plaintiff's Motion for Summary Judgment, GRANTED IN PART as to the Liability
and Court will set a hearing on the damages. Counsel to agree on a date certain.

PRINT DATE:  10/28/2009 Pagel of 1 Minutes Date: Qctober 27, 2009
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I | AFFT | | )
RICHARD F. HOLLEY, ESQ. | w@. i-H“‘W’*

2 [l Nevada Bar No, 3077 . ‘

OCONNA M. ATAMOH, ESQ. CLERK OF THE COURT

3 || Nevada Bar No. 7589 '

' SANTORO, DRIGGS, WALCH,

4 KEARNEY, HOLLEY & THOMPSON
400 South Fourth Street, Third Floor
5 || Las Vegas, Nevada 89101 '
Telephone: ~702/791-0308
6 | Facsimile: 702/791-1912
7 4 Aitorneys for Kennedy Funding, Inc.
3 L
‘ DISTRICT COURT
‘ - CLARK COUNTY, NEVADA

10 | S .
5 KENNEDY FUNDING, INC., a New Jersey
11 | corporation, :
o : Case No.:  A5B2746
2 Plaintift, . ' Dept. No.: h o :

3 Cw.

14 | ONECAP PARTNERS MM, INC, a Nevada
corporation; VINCENT W. HESSER, an

15 { individual; DOE INDIVIDUALS I through X;
and ROE CORPORATIONS T through X,

SANTQORO, DRIGGS, WALCH,
KEARNEY, HOLLEY & THOMPSON

16 "
Defendants.
17
18 A‘FFII)AV!.T OF OCGONNA M ATAMOIj, ESO,

19 {{ STATE OF NEVADA )
J4s.

20 || COUNTY OF CLARK )

E
e

21 I, Ogonna M. Atamoh, Esq., bcing'duly‘swor.n, depose an’d- say:

22 L I arm a Sharcholder with the firm Santoro, D:iggs, Walch, Kaalrnef, 1—'{Dllcy“&
23 . ;['hompspn :(“Sanicﬁrcs, Driggs™), counsel of record for Plaintiff in the abovewcapfiomd case.

U 2. I have personal knowledge of the facts set forth in this Affidavit except as fo those | -
25 || matters based upon information and belief, and as to lhose matters, I believe them to be true and ‘.
26 {| correct. If called as a witness to testify, T could und would truthfully testify to the facts set forth |

27 [ herein.
28

3 OEA0900/5 22084 dog )
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3 Oll‘l or about February 13, 2009, Plaintiff filed the above-captioned Complaint

-against Defendants in connection with Defendants® default of payments under the Loan

Agreement and Note as more fully set forth in the Declaration of Kevin Wolfer filed with this
Court on September 22, 2009. - |

4, The attm ney’s fees incurred by Santoro,’ Duggs in thig action from Ianualy 2009
to November 3, 2009 c:alc.ulated accmdmg to the normal billing rates of ‘Samtcm) [riggs, are
1>39 755.00.

5. ~The $39,755.00 in fees includes, but is not limited to, Plaintiffs iuvoi#amcnt in
preparing the complaint in the above-captioned Sfata Court litigati'oii against Defendants,
locating the defendants for service, preparation of.' disalasures,' aﬁtcnding numcréus hearings
before the Discovery Commissioner for deﬂmdﬁntsf failure to participme in- mandatory
disclosure and dis:;overy pmccsses,' preparation of Plaintiff's motion {or summary judgrhcnt and
all supporting documents; attendance at the hearing ont Plaintiff’s mdtion.fur surnmary judgment,

prepatation of the order granting plaintifs motion for summary judgment as to liability only,

prepatation of the Declaration of Kim Vaccarella in support of the upcoming evidentiary hearing

to determine damages assessed against Defendants, and preparation of the Memorandum 6f
Costs and Disbursements, fited concurrently hercwith. Plaintiff anticipatgs incurting additional
fees regarding the attendance .ﬁt the evidentiary hearing scheduled for November 5, 2009, and
preparaiton of the subsequent Order and Judgment.

6. Plaintiff has also incurred attorney’s fccs‘ in connection With Plaintiff"s
participation as a cred.itor in the Chapter 11. ‘bankruptcy ma.tt.er filed by Nevada Ueno Mita',
attending the 341 Meeting of Credilors, obtaining a current appraisal on the property in question,
filing the motion for relief from stay and supporting documents, attending hearing on the motion
for relief from stay, objecting to the Disclosure Statement accompanying the Plan of

Rcorganizﬁtion and the Plan of Redrganization filed by Nevada U:no Mita, attending the

~ Confirmation Hearing,. negotiating the settlement of the bankruptcy case, and preparation of a

. Dl‘lﬁCdp tranglerred its interest in the Pmperty which is the subject of this litigation to Nevada Ueno Mita on or
-about Novemberii 2008.

- -7 .
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Settlement Agreement and Motion to Approve Sctﬂcment Agreement approvéd by the
Banktuptcy Court.

7. The costs incurred by Santom,‘ Driggs are $2,131.45 as set forth in the
Meimorandum of Costs and Disbursements on file. A truc and correct copy of the Memorandum
of Costs and Disbursements is attached as Exhibit ‘“1..”. |

8. As a result of Defendants’ default, Plainti{f has enforced its rights and remedies

-under the Agreement and respective Guaranties, and n doing so has incurred the shove

“attorney’s fees ($39,755.00) and costs ($2,131.45) in the total amount of $41 ,886.45.

Therefore, the‘a‘ttomcy’s fees and costs in the amdunt of $41,886.45 should be added to the

amount due to Plaintiff, which amounl ig to be determined by this Court on November 5, 2009,

' DATED this g day of Novembcr 2 V

SUBSCRIBED and SWORN to before
me this /™ day of Novembey, 2009.

NOTARY BUBL
STATE OF NEVADA
Cuung of Clark
SHANNON LIBEAID
v, N Appl. No, 07-3740.1

b= My Apt, Expites July 27, 3014

"NOTARY PUBLIC

46209.09/522984.doc
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1 CC10
RICHARD F. HOLLEY, ESQ.

2 {| Nevada Bar No. 3077
OGONNA M. ATAMOH, ESQ.
3 || Nevada Bar No. 7589
SANTOROQ, DRIGGS, WALCH,
4 || KEARNEY, HOLLEY & THOMPSON
400 South Fourth Street, Third Floor
5 | Las Vepas, Nevada 89101
Telephone:  702/791-0308
6 || Facsimile: 702/791-1912
7 | Attorneys Jor Kennedy Funding, Inc.
8 x DISTRICT COURT
9 CLARK COUNTY, NEVADA
z
3 10 | KENNEDY FUNDING, INC,, a New Jersey
Tk corporation,
3% 11 Case No: A582746
LI Plaintiff, Dept. No.: X1
= 12
a2 v,
O (] 13
Q- ONECAF PARTNERS MM, INC, a Nevada
g 0 14 | corporation; VINCENT W. HESSER, an
. I individual; DOE INDIVIDUALS I through X,
o 15 | and ROE CORPORATIONS I through X,
4
g % 16 Defendants.
ik 17
18 MEMORANDUM OF COSTS
19 AND DISBURSEMENTS
21 [l BerVICE OF PIOCESS .o1viriviveereonresreesonessensersesesessseseesasseeseseessnrsesessessans $ 213,00
22 | DElVery CHAIEES «.vvivirireeeesesesssisiesssscssssesecssascssesssoeoesonessssones $ 17000
23l POSTARE ..ovvveeeeeecreeeer e resssresesserersesses s sesesesssess s stesesesen e . 446,32
24l FACSIMIIE covuvvvceceeceeseeereecsenvar s sisesesseesssesesssssssessssasaes s eesesenese st $ 5.50
25 | PROMOCOPIES 1rerrreesssseeererersesesessessceoe st sesesstoessseoeroemssssoeesssns$ 663.45
26 1 Online RESEANSH cuummmusiesemeeissesssioeemcssaessmsssisssiassssses 11118
27 TOTAL $ 2,131.45 Total
28
06209.09/522905
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1 || STATE OF NEVADA )
85,

2 | COUNTY OF CLARK )
3 Ogonna M. Atameh, Esq. being duly sworn, states: that affiant is the altorney for the
4 } Plaintiff and has personal knowledge of the above costs and disbursements expended; that the
5 || items contained in the above memorandum are true and correct to the best of this affiant’s
6 || knowledge and belief; and that the said disbursements have been necessarily incurred and paid in
7 { this action.
8
9
yd :
@ 10
T
2
% & 11
z ﬁ 12 {{ SIGNED AND SWORN to before me this
v ay of AN , 2009,
= ‘
Xe) 14 M QC) O%C‘"\A
- NOTARY PUBLIC
D -
& 0 15
g S
2 5 16 [OTARY PUBLIC
23 SEEEN Yt OF NEVADA
nx 17 s Gounty of Clark
N, DALTON
&7 4/ Appt. No, 06-104158-1
18 ] MM&EM Mm. 27,2010
9
20
21
22
23
24
25
26
27
28
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DECL | R : |
RICHARD F. HOLLEY, ESQ. . | Q%“ 3 faﬁnm—

- Nevada Bar No. 3077

OGONNA M. ATAMOH, ESQ. B GLERK OF THE COURT

- Nevada Bar No. 7589
SANTORO, DRIGGS, WALCH,
: KPARNEY HOLLEY &° [IIDMPSDN

400 South Fourth Street, Third Floot
Las Vepas, Nevada 891 01 '

|| Telephone:  702/791-0308.
Facsimile:  702/791-1912

Attorneys for Kennedy Funding, Ine.

DISTRICT COURT
CLARK COUNTY, le VADA

KENNEDY FUNDING, INC., a New Jersey

corporation,
Case No.: A582746

Plaintiff, Dept. No.; X1
V.

ONECAP PARTNERS MM, INC, a Nevada
corporation; VINCENT W, HESSER, an
individual; DOE INDIVIDUALS I through X;
and ROE CORPORATIONS I through X,

Defendants,

DECLARATION OF KIM VACCARELLA

L Knn Vaccarella, do hereby swear under penalty of perjury that the tollowmg assertions

are true to the best of my knowledge and belief,

1. [am the Lontmller for Kcnnedy Funding, Tnc. (alternatively “Kennedy Funding”

- ot “Lender™),

2. I have personal !{nowlédgc of the matters set forth below based upon my ﬁursonal
review of the hooks and records maintained by Kennedy }'undm&, in the ordinary course of
buamcss and based upon my mvolvemcnt in monitoring the history of the transaction giving rise
to the evidentiary hearing set for November 5, 2009, at 9:30 a.m. on ddmages against Defendants

Vincent Hesser (“Hégser”) and Defendant OneCap Partners MM; Inc, (*"OneCap MM" and

06209-09/322673.doc
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1 || together w1t11 Hesser, the “Defendants™) in connection wsth the loan guamntled for Nevada Ueno
2 | Mita, I, LC formerly known as OneCap Partners 2 [T(, {(“Nevada Ueno”) With respect to
3 || matters based upon mfmmatlou and belief, I behcve the statements made to be true and correct.

4 3. As part of my duties as Controtler at Kennedy Funding, 1 am rcsponslble for
5 moniforin.gl the inflows and outflows of funds to and from the Kennedy Funding checking

accounts, - managing  the Kennedy Fundihg checking accounts and quiclcbooksi, and

6
7 || communicating with the various banks. [ perform bookkeeping activities for Kennc:dy Funding,
g !l and interface with the accounting firms to reconcile the books and rmcmds of Kennedy - Fundmg
: 9 || Iwasinvolved in preparing the spreadsheet relatmg in connection with tlw damages incurred by
Ué) 10 || Kennedy Funding relating to the loan extended by Kennedy Funding to Dnngp, subsequently
§%- - L1 | assigned to Nevada Ueno, in connection with that certain $12 million Promissory Note and first
%E 12 | deed of trust on real property dated June 15, 2006 (the “Loan”). In that capacity | am personally
8; ‘ 13 || familiar with the manner in which Kennedy Funding’s documents, books, files and records are

%'%‘ 14 || prepared and maintaincdl.

n(_'):' % 15 4. It is Kennedy Funding’s practice and procedure to maintain records and to record
gg 16 || transactions, acts, conditions and events concerning Kennedy Funding and its various foans,
Q: L7 | including the Loan, at or about the time such transactions, acts, qonditions, or events oceur.

18 | Kennedy Funding relies upon these records in connection with its business dealings with

19 {| borrowers.

20 5. l‘am obmpctcht to festify to the matters contained in this declaration, and ‘it‘ called,
21 [l ‘ould and would so testify. |
22 6. [ have ﬁc:rsonally reviewed the busiﬁess racnrdls of Kennedy Funding concerning
23 || the Loan made by Kénnedy Funding to OneCap. |
24 | 7. I have personal knowledge of the matters set forth below, except as to those
25 || matters based upon information and belief, With respect to the matters based upon information
26 1 and beliéﬂ { belicve the assertions to be true and correct,
27 8. Kennedy Funding is a New Jersey corporation that is located and headquartered in

28 & New lersey.

..
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9. On fune 15, 2006, DneCap Partners 2, LLC (alternatively “Borrower”‘
“OneCap™) and Kennedy Funding, as agent of the lenders, entered into a Loan and Secur:ty
Agreement ("L oan Agtccment”) pursuant to which Kennedy Fundmg made a $12 million loan

to OneCap to facilitate the purchase of ummprowd real property c:c:nmstmg of 78.74% acres of

_raw land located along Casino Drive and the C,olomdu River in Laughlin, Nevada 89029, Clark

County Assessor Parcel Numbers 264-25-101-001 and 264- 25 201-001 (the “Pmpcny”) A true
and corect. copy of the Loan Agreement is attached as Exhibit #1”,

IO, T hc toan is ewdcnc:cd by a Promissory Note dated June 15, 2006 in the original
prmczpql sum of $12 milion (“Note”), made by OneCap to pay to the order of Kenncdy Le:ndmg,,
as agent of the lenders. A true and correct copy of the Note is attached as Exhibit «2*,

11.  Under the Note, Onﬁ:Cap‘promisr:d to pay Kennedy Funding monthly interest only
payments at a rate of 11.5% per annum, to accrue from July 1, 2006 to June 1, 2007, Ex. 2,p2
(Y b). Beginning August 1, 2007, OneCap promised to pay Kennedy Funding monthly interest
only payments at a rate of 18% per annum, to accrue from July 1, 2007 through (o the maturity
date of June 30, 2009. See Note, Exhibit wpn p.2 ( d).

12, OneCap agreed to pay all principal, interest and other sums due under the Note in
full on the maturity date of June 30, 2009. See Note, Exhibit “2”, p.1.

13. | In the évcnt of a late payment under thé Note, OneCap agreed to pay a late charge
equal to 10% of the overdue payment. See Note, Exhibit 2", p.1.

14 In the event of a default under the Note, OneCap agreed tu pay a default rate of

25% er annum. Seg Note, Exhibit “2”, p.1.
p

OneCap Defaults

15 On Apul 1 2008, OneCap defaulted unde.r the Note and Deed of Trust by fmlx%
to make its mounthly mstailrnent payment of $250 000 under the Note.

16.  Based on those defaults, Kennedy Funding accelerated the Note.

06209-09/322673 doc
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Damages
7. As of November 3, 2009, the outstanding balance owed to Kennedy Funding

under the Loan Agreement and Note is $16,802,025.64 as of October 3 1, 2009, plus attorney’s
fees in the amount of $39,755.00 and costs in the amount of $2,131.45 as of November 3, 2009,

for the total outstanding balance in the amount of $16,843,912.09 consisting of the following;

| Bescription Amaunt
Principal $12,000,000.00 |
Accnied Interest (as of Qctober 31 _2009) $4 768 000.00
Foreclostite costs $£19.024.50

| Appraisal fees for CBRE (37,500) and Vernon Martin, (52,0003 $9.500.00
Miscellaneous Costs £5.301.14
Attorey's Fees as of November 32009 $30,755.00

| Costs ae of November 32009 $2.131 .45
TOTAL: . o $16.843.9(2.09,

A true and correct copy of the updated Account Summary is attached as Exhibit “3™,

18, The miscellaneous costs in the amount of $5,501,14 consists of the costs for
production from Nevada Ueno Mita’s Appraiser Lubawy in the amount of $3,250, copy costs for
Legal Document Solutions in the amount of $1,949.14, formation of entity in connection with
foreclosure with Capital Tnformation Services (“CIS™) in the amount of $302

19, Interest accrues at a default of rate ot‘zﬁ.l()()% per annum, or $8,333.33 per diem.

20. 1 am over the age of eighteen (18) and have personal knowledge of and am
competent to testify as to each of the matters set forth herein.

I declare under penalty of perjury under the laws of the United States that the forepoing is

true and correct.

Executed this day of November, 2009, in Hackensack, New Jersey.

t../ / o

Kim Vaccarella

06200-00/522673
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LOAN AND SECURITY AGREEMENT
Betwaen

ONECAP PARTNERS 2, LLC
a Nevada Umited liahility company
as Borrower,

AND

KENNEDY FUNDING, INC.
as Agent for the
lenders named hereln

Date: as of June 15, 2006

3119400143000 %v)
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LOAN AND SECURITY AGREEMENT

THIS LOAN AND SECURETY AGREEMENT (“Agreement”), dated as of
Juns 15, 2006, between ONECAP PARTNERS 2, LLC, a Noevada Hmited liability
company, having an address at 5440 W. Sahaxa Avenue, Third Floor, Las Vegas, Nevada
89146 (“Borrower"), and KENNEDY FUNDING, INC, (“Agent™), a New J Braey
corporation baving an address at Two University Plazs, Suite 402, Hackensack, New
Jersey 07601, as agent for the leuders identified on Schedule D attached hereto and
incorporated herein by reference, in ¢ach case having an address care of Kennedy
Funding, Inc., Two University Plazd, Suita 402, Hackengack, New Jersey 07601 (the
aforesaid Agent and lenders aro hereinafter collectively referved to as “Lender™).

WITNESSETH

WHEREAS, Borrower hag requested that Lender make a loan to Borrower in the
amount of TWELVE MILLION and 60/100 (312,000,000.00) DOLLARS {the
“Loan"}, subject to and upon the terms and conditions heretnafier contalned, which Loan
shall be evidenced by a Promissory Nots as of even date hevewith from Borrower to

Leadar (ths “Nota™);

WHERIKEAS, the Loan i to be secured by certain instruments, agreements and
doouments, including, but ot limited to, thoae items identified in the Principal Loan
Documents a3 set forth on Schedule B herato and made 2 part hereof, and payment and
performance of the Loan is to be guaranteed pursuant to that certain guaranty of even
date herewith from Guarantor (as hersinafier defined) to Lander (“Guatanty™);

WHEREAS, capitalized terms not otherwise defined herein shall have those
meanings assigned to them in the Loan Documents (as hereinafter dafined); and

WHEREAS, Lender has agreed to make the Loan to Borrower on the terms and
conditions hereinafter et forth.

NOW, THEREFORE, in consideration of the foregoing and of the cavenants and
conditions hereinafter set forth, Borrower and Lender hereby agres as follows:

1. Definitlons. As uged herein:

(1)  “Account” or “Accounts Receivable™ means, in addition to the
definition of account a3 confained in the Uniform Commercial Code, the right of
Borrower to receive payment for goods sold or leased or for services renderad which are
not evidenced by an instrurment or chattel paper, whether or not it has been eamed by

pecfarmance,
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() “Account Debtor” means, in addition to the definition of account
debtor as ¢ontained in the Uniform Commercial Code, the person or petsons obligated to
Bormrower on an Account, or who I represented by Bormower to be so obligated,

() “Affiliate” of any Person (as hereinaftor defined) shall mean any
other Person which, directly or indirectly, controls or is controlled by, or is under
common control with such Person. For the purposes of this dofinition, “controls”
(including, with correlative meanings, the terms “controlled by and “ender common
coatrol with"), ns used with respect to any Person, shall mean the possession, directly or
indireotly, of the power to direct or cause the direction of the management and policies of
such Person, whether through the ownership of voling securilies or by contract or

otharwige,

(d)  “Business Day"” shall mearn any day upon which banks located in the
State of New Jerscy generally are open to conduct regular banking busingss.

(&) ' “Closing Date” shall mean the dats on which this Agreement is
executed by the parties hereto and the conditions set forth in Paragraph § are flfilled to
the satisfaction of Lender,

_ ()  the “Collateral” shall mean the Real Property Collateral, the
Collateral described in Paragraph 4 hereof, any other collateral described in arty Loan
Dacument and any other property of Borrower and/or Guarantor now or hereafter subject
to a gacurity agreement, mortgage, pledge, assignment or ather document granting Lender
a security interest therein and/or ssouring the Loan.

(2) the “Dofault Rate” shall have the meaiting aseribed thereto in the
Note. :

() “Dollar” or “$” or “dollar™ or any othor terms of similar import shall
mean United States Dollars, it boing understood and agreed that all advances of the Loan
shall be made in U.5. Dollars and repaid or refmbursed in U.S. Dollars without reduction

for surrency exchange fluctuation.

(i)  “Bavironmental Laws” shall mean a collective teference when and
as applioable to (i) the Cotnprehensive Environmental Response, Compensation &
Liability Aot, as amended, 42 U.8.C, Section 9601 gt seq., (if) the Resource Congervation
and Recovery Aot, as amended, 42 U.8.C. Section 6901 et sed,, and (iif} any and al other
federal, state and local statutes, laws, rules, ordinances, regulations and exeoutive orders
pertaining to environmental matters applicable to the Barrower's business and/or
properties, as the same may be amended or supplemented from time to Hme.

()  “Governmental Authority” or “Governmental Authoritics™ shall
mean any federal, state, county or munisipal governmental agenay, board, comumission,

2
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officer, offioial or entity exeroising executive, legislative, judicial, regulatory or
adminigtrative fanctions of or pértaining to government and having jurisdiction over
Borower, the Guarantor (as hereinafter defined) or the Collateral,

(k)  the “Guarantor” shall mean collectively Vincent Hesser (“Hesaer™)
and OneCap Partners MM; Inc., a Nevada cotporation.

() the “Indemnified Party” and “Indemnified Parties” shall mean Apgont
and Lender as well ag their directors, officers, trustees, partners, cmployees, agents,
attornays and shareholders,

(m)  the “Loan Documants™ shall mean this Agreement, the Note, the
Mortgage (as bereinafter defined), the Guaranty and any other documents or agresmonts
given to Lender by Borrower or the Guarantor in connection with the Loan whether or
not specifically set forth harain,

(n}  “Mortgage" shall mean that certein Deed of Trust end Security
Agreement, given by Borrower, as Trustor, in trust unto Nevada Title Company, as
Trustee, for the bonefit of Lender in connection with the Morigaged Propexiy, which
Mortgage is given as security for the due payment of Bomower's obligations under the

Nota,

(0)  “Person” or “Persans™ shall mean any one or more individuals,
partnerships, corporations (including a business trust), joint stock companies, limited
tiability company, trests, unincorporated agsociations, joint ventures or other entities, ora
foreign state or political subdivision thereof or any agency of such state of subdivision.

(®)  “Personally” shell mean all Accounts, Accounts Receivable,
Equipment, Inventory, Goods (as such terms are defined in the Uniform Commercial
Code) and other personal property of the Botrowet, as mare particularty described herein.

(@  “Real Property Coflateral” or “Mortgaged Broperty” shall mean that
certain real property ownod or leased by Borrower, situated in Laughlin, Nevada as more
particulacly described in Schedulo A attached hereto and meds a part hereof,

(r)  “Uniform Commercial Code” shall mean the Uniforin Comnercial
Code, as enacted in the State of Nevads and amended from time to Hme.

2, TheLoan.

{(8)  Provided that no default shalt have accurred and be continuing
hereunder, Lender agrees, subject to the tertes and conditions hereinafter set forth, to
advance to Borrower up to TWELVE MILLION and 00/100 ($£2,000,000.00)

DOLLARS,
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(b Suﬁjwt to a Anal closing statsment prepared by Lender’s counsel
and executed by Borrower (the “Closing Statement”), the Loan procevds shall be
disbursed ag follows and used only for the following purposes:

(1} Thesum of Two Hundred Forty Thousand and 00/100
($240,000.00) Dollars shall be disbursed on behalf of Borrower on the Cloging Date and
gimultaneously paid to Lender as a fully sarned, non-refundable fee (the “Fee™} in
consideration of Lander’s commitment to make the Loan on the terms and conditions
stated herein. In no event shall the Fee be applied or credited in reduction of any
principal, interest or other sum payable hereunder; and

(2} The sum of One Hundred Bighty Thousand and 00/100
($180,000) Dollars shall be disbursed by Lender on behalf of Borrower on the Cilosing
Date and gimultaneously paid to Lender ag the balance of the commitiment fee
("Commitment Fee™) due to Lender pursuant to the loan commitment letter entered into
by and betwean Borrower and Lender, dated June 6, 2006;

(3} The sum of Fifty Five Thousand and 00/100 ($55,000)
Dollars shall be disburged by Lender on behalf of Borrower on the Closing Diate and
simultaneousiy paid to Cole, Schotz, Msizel, Forman & Leonard, P.A., in payment of its
legal feas; ‘

(¢)  The foregoing disbursements may be mads, notwithstanding
contrary directions from Borrower , and for such purpose Bomower agrees that:

A, The foregoing constifztes an frrevooable direvtion or
authorization to so disburse the funds (said authorization being coupled with an interest)
and no further direction or authorization fror Borrower shall be negessary to wareant any
such disbursements: and

B.  Alf such disbursements shall satisfy the obligations of Lender
to advance funds to Borrower notwithatanding any other agreement or document to the
contrary and shall be secured by the Mortgage as fully as if made by Bomower, repardless
of the disposition by the party to whom such dishursements aro so made.

3. The Note, The obligation of the Borrower to repay all monies advanced by
Lender to Borvower in conpeotion with the Loan shall be evidenced by this Agreemant
and the Note. The Loan shall bear interest at the rate(s) set forth in the Note and shafi be
payable as provided in the Note with final payment dus on the Maturity Data (a2 defined
in the Note). All of Borrowet’s obligations hereunder and under the Note are secured by
the Mortgags and the other Loan Documents. Should the principal of ot interest on the
Loan becorne due and payable on a day other than a Business Day, the maturity thereof
¢hall be extended to the next succeeding Business Day and, in the case of principal,
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interest shall be payable thereon at the rate per anoum specified in the Note during such
extension,

4, Grant of Security Interast,

(3)  Borrower herehy assigns and pledges to Lendet, and hereby grants to
Lender 3 security interest in all proparty of the following types, wherever located and
whether now owned or hereafter owned or acquired by Botrower, whether or not affixed
to the Mortgaged Property, in all proceeds (including, withaut limitation, amounts
payable under any policies of insurance with respect thereto}, and Products (a3 such term
is defined in the Uniform Commercial Code) thereof in any form, in all parts, accessories,
attachments, special tools, additions, replacements, substitutions and accessions thersto
or therefor, and in all increases or profits recoived therefrom: ‘

(1)  all Accounty, to the extent that the same relate to the
Mottgaged Property and/or the operations at the Mortgaged Property;

(2}  all Equipment (as such term is defined in the Uniform
Comrnercial Code), and in al! of Bomowar's machinery and equipment of every kind,
nature and description, as well as trucks and vehioles of every kind and description,
including, but not limited to, trailers, cranes and hoisting equipment, whether pragently
owned by Borrower or hereafter acquired, and wherever located to the extent that the
samg relate to the Mortgaged Property and/or the operations at the Mortgaged Property;

(3)  all Inventory (as such term is defined in the Uniform
Commergial Code); - '

(4)  all General Intangibles (as such term is definod in the
Uniform Commercial Code), to the extent that the sarme relate to the Mortgaged Property
and/or the operations at the Mortgaged Propetty;

(5)  alldeposit accounts of Barrower with Lender, now or
hereafter exiating, and all money, insmuments, gecuritics, documents, chattel paper,
credits, claims, performance bonds, payment bondsy, all other forms of sursty to the extent
that the same relate to the Mortgaged Property and/or the operations at the Mortgaged
Property, and other propurty of Borcower now or hereafter in the possession or custody of

Londer or any of its agents:

(6)  all Chattel Paper (as such term is defined in the Uniform
Commorcial Cods), to the extent that the same relats to the Montgaged Property and/or
the operations at the Mortgaged Property, including, but not l{imited to, all such Chattel
Paper now or hereafter left in the possession of Lender for sy purpose;

(") all Instruments (as such term is defined in the Uniform
Commercial Code), including any negotiable instruments or a securities, or any other

3
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writing which ovidences a right to the payment of monsy and is of the type which s, in
the ordinary coutse of business, transferred by delivery with any necessary endorsement
or assignment whether presently owned bry Borrower or horeafter acquired, to the extent
that the same relfate to the Mortgaged Property and/or the operations at the Mortgaged
Property, including, but not limited to, all such Instritments now or hereaftar ieft in the

posseysion of Lender for any purpose;

(8)  all Dacuments (as such term is defined in the Uniform
Commereial Coda);

_ {9  all Goods (23 such tenm is defined in the Uniform
Commercial Code), to the extent that the seme relate to the Mortgaged Property and/or
the operations at the Mortzaged Property whother presently owned by Bomower or
hereaflar acquired; and :

(10)  afl books and records, including, without limitation, customer
liats, credit fles, computer programs, print-outs aud other computer materials and records
of Borrower pertaining to all of the Collataral,

(b)  Borrower will perform any and all steps requested by Lender to
create and maintain in Lender's favor a first and vaiid lien on and sccurity interest in the
Collateral or pledges of Collateral, including, without limtitation, the execution, delivery,
filing and recording of financing statements and continuation statements, supplemental
security agreements, notes, filings with federal government offices and any other
documants necessary, in the opinion of Lender, to protect ita intersat in the Collateral
which liens shail ba exclusive except for those liens cxpressly permitted olzewhere
hersin. Lender and its designated officer are hereby appointed Borrower's attotmey-in-
fact to do all acts and things which Lender may deem necessary to perfect and continue
perfeoted the gecurity intercsts and Lieng provided for in this Agresmont, including, but
not limited to, executing financing statements on behalf of Borrower.

5. Conditlons Precedent to Lender’s Qbligations. Lender shall not be B i
f

obligated to raake the Loan hersunder unless Lender shall have received the following,
all in form and substance satisfactory to the Lander in all respects:

(@)  the Note, duly executed by Borrower:
(b)  the Mortgage, duly executed by Bomower;
(c)  thiz Agreement, duly executed by Bomrower;
(d) ihe Guaranty, duly executed by Guarantor;
(¢)  the Assignmoent of Leases and Rents, duly executed by Borrower;
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(£}  the Assignment of Licenses, Contracts, Plans, efc., duly executed by
Borrower;

(g) the Environmental Indemnity Agreement, duly sxecuted by
Borrower and Guorantor;

(h)  the Document Re-Execution Agreement, duly exeouted by Borrower
and Guarantor;

()  theClosing Statemont, duly executed by Borrower;

()  certificates of insuzers, or othor evidenca satisfactory to Lender,
indicating that Borrower and Guarantar have obtained the policies of insurance as are
required uader the terms of the Mortgage;

(k) apaid title insurance polioy (without survey exception) in the fal{
amount of the Loan issuad by a titls ingurance company acceptabla to Lender agd
insuring the Morigage as a valid first lien on the Mortpaged Property, with such
endorsements as Lender shall requive and subject to the Pertnitted Exceptions identifiod

in the Mortgage;

() UCC-! financing statements required to evidence or perfect
Lender's security interest in the personal property now or hereafter owned by the
Bortower and located on or used in connection with the Mortgaged Property and UCC-1
financing statements required to porfect Lender's security interost in the Collateral;

(m) anappaisal of the Mortgaged Praperty;
(n)  financial statements and tax cetums for Bomower, and the Guarantor:

(0)  evidence of a search of the public records which disoloses no
conditional sales contracts, chatte] mortgages, leases of personalty, financing statementy
or title retention agreements filed or recorded against the Borrower or the Mortgaged
Property;

(P) & survey of the Mortgaged Property prepared in accordance with the
“Minimutn Standard Detail Requirerments for ALTA. and ACSM Land Title Surveys"
jointly established by ALTA and ACSM in 2005, as updated, and certified to Lender by a
registeced land surveyor acceptable to the Londer (“Survey”);

(@)  copies of all permits or approvals required by Governmental
Anthorities to such date with respeot to Bartawer or tha Mortgaged Property, to the 5
oxtent the same are necessary and appropriste to operate and develop the Mortgaped '

Property,
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()  anenvironmental andit of the Mortgaged Property (Phase I and, if
necassary Phase I5);

(s)  the operating agreement of Bortower certified by the Manager of
Borrower; '

(®  anincumbency certificats of Bomrower which shall cegtify the names
and titles of the membets of the limited liability company authorized to sign, in the name
and on behalf of Borrower this Agrsement and each other Loan Dooumant to be deliverad
pursuant to this Agreement by Borrower, together with the true signatures of such
officers, upon which certificate the Lender may conclusively rely;

{u)  consents of the limitzd Hability company authorizing the transactions
to be eatered into by Borrower in vonnection with this Agreement;

{v)  evidence that the Mortgaged Property is not located in & faderal or
state flood hazard area;

(w)  certification ragarding debts and liens, sxeouted by the awner of the
Morigaged Propecty:

(x)  payment of the Short Intersst, the Fee (aa such terms arc defined
herein and in the Note) and other faes and ¢xpenses required to be paid to or o hehalf of
Lender in comnection with the Loan;

(¥)  opinions of legal counsel to the Borrower with regpect to such
matters as the Lender may reasonably request including, but not limited to, opinions from
Borrower's local Nevada counsel and Borrower’s New Jarsey counsel;

(z2}  an opimon of legal counsel to the Guarantor with respect to such
matters as the Lender may reasonably request including, but not limited to, opinions fom
Cuarantor's locat Nevada counsel and Guarantor's Wew Jersey counsel; and

(an)  evidence of the appointment of a New Jersey agent to accept servica
of process on behalf of the Borrower and Guarantor, pucsuant to the requirements of the
Loan Documents; ' '

(bb) evidence demonstrating cusrent full compliance with ail applicabls
zoning, healih, environmental and safety laws, ordinances and regulations (including,
without limitation, approval of local, private or public sewage ot water utility):

(co)  cetification from Borrower that Bommower is not a party to any -
existing or pending or threatened litigation, except as previously disclosed to Lender; and
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(dd) evidence demonstrating receipt of all appropriate approvals meesting
all applicable requirements of all Governmental Authorities having jurisdiction including,
but not limited to, subdivision and site plan approvals, potable water supply, sewage
discharge and sewage connection, use of septic tanks or alternatives,

(ee)  satisfactory evidence that all roads and utilities necessary for the full
utilization of the Collateral for its intended purposes have bean completed or tha
presently installed and proposed roads and utilities will be sufficient for the fill
utilization of Collateral for ifs intended purposes.

(ff)  such other agreements, certifioates or other documents ag Lender or
Titte Insurance Company may reasonably request;

6. oprege ong and niies of Borrower. To induce Lender to
make the Loan pursuant to this Loan Agreement, Borrawer hereby represents and
wamrants to Lender as follows:

(2 By its acceptance of Lender’s funds and execution of the Loan
Documents, Borrower acknowledges, agrees and confirms that it has no defenss, offaat or
counterclaim for any ecourrence in ralation to this Foan and Bomower acknowledges that
Lender has complied with all of its obligations under ths Loan Documnents a3 of the date

harent,

(b)  Bormower is a limited liability company, duly organized under the
laws of the State of Nevada and has all requisite power and auihority and legal right to
owt its property, to carry on its business as it is now being conducted, to anter into this
Agreement and the other Loan Documents entered into by it and to perform all of its
obligationg hereunder and thercunder.

{c}  The execution and delivery by Bomrower of the Loan Documents,
and the performance of its obligations therounder, have been duly authorized by all
necessary action, corporate or otherwise, and do not and will not: (i) require any firthor
action, consent or appraval on the part of the members of Borrower; {if) violate any
provision of law, rule, regulation, order, writ, judgment, injunction, decree, determination
or award presently in effeot having applicability to Borrower, or the mermbers of
Borrower; or (iii) result in any breack of or constitute a defanlt under any indenture or
loan or eredit agreement or any other agreement, lenge or instrument to which the
Borrower is 2 party or by which the Botrower ot its properties may be bound or affected,
and the Borrower is not in defunit under any such law, rule, regulation, order, writ,
Jjudgment, injunction, decres, determination or award or any such indenture, agrevment,
lease or instument,
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(d}  The Loan Documents have been duly executed and deliverad by
Borrower and ara legal, valid and binding obligations of Borrower, enforceabls against
Borrower in accordance with their respective terms.

. (e)  Except a4 previously disclosed to Lender, there is no material action,
suit, proceeding, inquiry or investigation, at law or in equity, or befors any court,
governmental instrumentality, public board or arbitrator pending or threatoned against or
affecting Borrower or any of ifs properties or rights, wherein an unfavorable dacision,
ruling or finding would (i) to the extent not covered by instmnce as to which the insurer
has not disclaimed coveraga, result in any material adverse change in the financial
condition, business, properties or operations of Botrower; (i) matecially or adversely
effect the transactions evidenced by the Loan Documents; (iii) materially impair the right
of either to carty on its business substantially as now conductad; or (iv) adversely effect
the validity or enforceability of the Loan Documents.

() To the best of Borrower's kriowledge, Borrower is in compliance
with all laws applicable to Borrower or its properties or assats.

(8)  Bomower is a pre-existing limited Hability company and is actively
engaged in the operation of its business, “The proceeds of the Loan will be used by
Borrower for the purposes set forth in Paragraph 6(0) in connection with the operation of
Borrower’s business, and the proceeds of the Loan will not be paid over ér diverted by
Borrowet to any member, manager, officer, divector, frustee, sharcholder of Borrower,
any Guarantor or any other person.

(i)  The following persons constitute the members of Borrower and their
respective ownership units;

Agcendant Universal Fund [, LLC 25 Unity
Namale Limited Pactnership 74 Units
OneCap Partnars MM Ine, 1 Unit

(i There has been ne material adverse change in the condition,
financizl or otherwize, of Bomrower or the Guarantor since the date of its Anancial
statemienty furnished to Lender.

(i)  Borrower's properties and essets reflected on its financial statements
rafarred o above, and all such properties and assets arc free and ¢lvar of all mo etgapes,
pledges, liens, charges or other sncumbrances, except ag reflected on such financial
statements which have been previously provided to Agent,

(k)  Borrowerand the Guatantor have each filed all federal, stats and
other incoma or franchise tax retums which are required to be fled and have paid all

10
J1392/0400-1436005v3

FOOo03
VHooongo 7



taxes due or which may become due pursuant to such retiens or pursuant to any
agseasment received by it

() All timely authorizations, permils, approvals and consents of
Governmental Authorities which may be required in connection with the valid execution
and delivery of this Agreement and the other Loan Documents and the carrying out or .
performance of any of the sotivities or ransactions required or contemplated hereunder or
thereunder have been obtained (and cemain in full fores and affsct).

(m) Al financial stalements, information and ather financial data
furnished by Borrower and the Guarantor fo Lender in contiection with the Agreament (i)
were true, correct and complote in all material respects, as of the date of said financial
statements, information and other data, (1) such financial statements present fairly the
finangizl condition of Borrower and the Guarantor at the respective dates thereof and the
results of operations and changes in financial position for the periods to which they
apply, apd (jii) thers have been no material adverse changes in the financial condition of
Botrower or any Guarantor since the delivery by Borrower ot the Guarantor, as the case
may be, to Lander of tho most recent financial statements,

{n)  Botrower's agsets, at a fair valuation, exceed Borrower's Linbilitias
(including, without Emitation, contingent liabilities). Borrower is paying its debts a3 they
become dus gnd Borrower anticipates the continuing ability to pay its debts as they
become due. Borrower has capital and agsets sufficient to carry on its busingss,

(0}  Proceeds from the Loan shall be used oaly as set forth in this
Agreemeant, the Closing Statement, and for other proper corporaterlimited liability
company purpases. Mo part of the proceeds of the Loan shall be used, directly or
indirectly, for the purpose of purchasing or camying any margin stock within the meaning
of Regulation U of the Board of Governors of the Federal Reserve Systen, or for the
purpoas of purchaging or canying or kading in any stock under such citoumstances as to
involve Borrower in & violation of Regulation U of the Board of Govemois of the Federal X
Reserve Systern. In particular, without limitation of the foregoing, no part of the :
proceeds from the Loan are intended to be used to aoquire any publicly-held stock of any
kind, As used in this subparageaph (o), the terms “margin stock™ and “purpose of
purchasing or carrying” shall have the meanings assipned to them in the aforesaid
Regulation U, and the term “publicly-held,” in respect to securities, shall have the
meaning assigned to it in Section 220,7(a) of Repulation T of the Board of Govemors of

the Federat Reserve System.

(p) Borrower i not in violation of or in default vader (nor on the
Closing Date i3 there any waiver in effect which, if not in effact, would reault in 2
violation or default under) any provision of Borrower’s bylaws/operating agresment, or
under any provision of any agreement, indenture, svidence of indebtedness, loan or
financing agreement, certificate, lease or other instrument to which it is a party, or by
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which it is bound, or of any law, governmental order, rule or regulation, in any such case
under this subparagraph (p) 30 as to affect adversely in any matarial manner its business,

assets ot Anancial conditions.

(@) Al statements, representations and warranties mado by Botrower or
any other person in this Agreement, any other Loan Document and any other agreement,
document, cextificate or instrument previously fiumished or to be furnished by said person
to Lender under this Agreement or in connection with the Loan; (i) ate and shall be trus,
correct and coraplete in all material caspeots at the time they were made and, in the cage
of those mada ptiar to the Cloging Date, on and a3 of the Closing Date, (#f) do not and
ghall not contain any untrue statement of a material fact at the time made, and (3ii) do not
and ahall not omit to state 4 material fact at the ime made necesaary in order to make the
information contained herein or therein not misleading or incomplete. Borrowoer
understands that alt such statements, represontations and warranties shall be deemed to
have been relied upon by Lender as a material inducement to pravids the Loan.

(r) Mo person is entitled to receive from Botrower any brokerage
commission, finder's fee or similar fea or payment in connection with the consummation
of the transactions contemplated by this Agreement except 23 provided in Scetion 2 of
 this Agreement. No brokerage or other fue, commisaion or compensation s to be paid by
Lendear by reason of any act, alleged act or omission of Borrower with respect to the
transaction contemplated hereby,

(&)  Borrower has no knowledge of any of the fllowing:

(i)  The release or threatened relouse of any hazardous substance,
pollitant or contaminant as each such termn is presently defined in any applicable
Environmental Laws resulting from any activity by or on behalf of Borrower ot any
predeceossor in interest to the Mortgaged Property, including, without limitation, the
generation, handling, storage, treatment, transportation or disposal of any hazardous
substance, pollutant or contaminant at any of the past or present businsss locations and
facilitios of Borrower; or

(i}  Any pastor future action taken or to be taken by any federat,
gtate, county or municipat Crovernrnental Authority or by any other parson under any
applicable Environmental Laws concemieg the releass of any bazardous substance,
pollutant or contaminant into the 2oil, alr, surface or subsurface water or the environment
in general from any of the past or presant business locationg and facilities of Borrowet: or

(i)  Any claims or actions brought or which are threatened to be
brought by any Person against Borrower for damages oceurzing at or outside of any of the
past or present business locations and facilities of Borrower resulting from the allaged
release or threatened release of any hazardous substance, pollutant or contaminant by
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Borrower or any predecessor in interest, including, without limitation, claims for health
offects to Persons, property damage and/or damage to natural resources.

(0 (A) Borrower's address set forth above is the location of
Borrower's chiel executive office, and is the only location where Borrower keeps its
records concetning it Accounts, and its inventory and equipment. (B) Within four {4)
ronths of the date of this Agreement, none of Boirower's assats have baen moved from
any jurisdiction or other locations than the present location of assets et forth above
exeept for inventory or equipment purchased or sold by Borrower in the ordinary course
of business from persons or entities customarily selling such inventory or equipment. (C)
As of the date heraof, no inventory is now stored with a bailes, warshouserman or similar
party. (D) As of the date hereof, Borcower does not hold any goads belonging to third
parties ot in which other parties have an interest, including any goods sold on s bilf and
hold basis. (E) Borrower does not presently purchase or otherwise hold goods on a
consignment basis. (F) None of Borrower's inventory is of 2 nature that contains any i
labels, trademarks, trade names, o other identifying characteristios which are the v
propetties of third parties, and the use of which by Borrower is in violation of the rights
of such third parties or under license, royalty or similar agreements with any thicd parties.
(7} No petsons hold any goods of Borrower. (H) Bomrower has not purchased any
inventory or aquipment except in the ordinery course of business for value and from
petsons customarily in the business of selling such inventory or equipment. (I) Borrower
does not hald any instrument or chattel paper connected with any Account. (J) Borcower
does not own any trademnarks, frade names, patents or copyrights. (K) No surety bonds
have been issued on behalf of Borrowsr with respect to any contracts or purchass orders
out of which Accounts Receivable have atisen or are expected to arise,

(u)  Bomower is the owner and the operator of the Mortgaged Property.

7.  Surviyala and W 4. The foregoing
representations and warranties shall survive the execution of thiz Loan Agresment and
the closing of the Loan, ‘

8. Alfirmative Covenants. To induce Lender to make the Loan pursuant to
this Agreement, Borrower hereby covenants and agrees that so long as the Loan shall
rermain outstanding hereunder, Borrower shall comply with the following covenants:

(2}  Borrower shall keep and maintain cormplete and acourate books,
accounts and records. Borrower shall permit access thereto and examination thereof by
Lender sud any authorized representatives of Londer, at all reasonabie times and places
during normat busivess hours (including the right to make copies thereof at the cost and

expenss of Borrower).

(b)  Borrower shall comply in all material respects with ail applicable
federal, state, county and municipal laws, rules, regalations and orders of any
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Governmental Authority having jurisdiotion over Borrower, subject to the limitations
expressly set forth in the Mortgage, except to the extent contested in good faith and by
proper proccedings or whero the failure to 30 comply would not have a matenal adverse
effect on Bocrower, including, withont limitation, all Environmental Laws and health and

gafety laws.

(¢}  Borrower ghall promptly notify Lender of the accurrence of any
Event of Default or an event which, with the giving of notice or paggage of time or both,
would constitate an, Bvent of Default and of the occwrrence of any event or the
commencement of any action, suit or proceading which, if adversely determined, would
adversely affect the condition, financial or otherwisze, of Borrower or Guarantor.

(d) Borrower ahall indemnify, protect, dafend and save harnless the
Indomuified Partics from and against (i) aoy and all losses, damages, expenses or
liabilities of any kind or nature and from any swits, claims, or demands, by third parties
including reasonable counset fees incurred in invastigating or defending such claim,
suffered by any of them and caused by, relating to, arising out of, resulting from, or in
any way connected with the Foan and the teansactions contemplated herain, and (if) any
and all losses, damages, expensca or liabilities sustained by Lender in conneotion with
any environmental sampling or cleaoup relating to any proporties or assets awnasd or
othetwise used by Borrower in the operation of its business, or mandated by any
Environmental Law; provided, however, Borrower ghall not be obligated to indemnify,
protect, defend and save harmless an Indemnified Party, if the loas, damage, sxpenge or
liability was caused by ot resulied from the gross negligence or willful misconduct of that
Indermified Pasty, In case any action shall be brought against an Indemnified Party
based upon any of the above and in respect to which indemnity may be sought against
Borrower, the Indemnified Party against whom such action was brought, shelt promptly
notify Borrower in writing, and Borrower shall assume the dofenge thereof, inoluding the
employment of counsel selectad by Borrower and teasonably satisfactory to the
Indemnified Pasty, the payment of all costs and expenses and the right to negotiate and
consent to settlement. Upon tezsonable determination made by the Indemnified Party,
the Indemnified Party shall have the cight to engrloy separate counsel in any such action
and to participate in the defense thersof at the Indemnified Party’s cost and expense,
Borrower shall not be liable for any setflament of any such action effected without its
consent, but if settled with Borrower's consent, or if there be a final judgment for the
claitnant in any such action, Bortower aprees to indetnnify and save harmless said
Indemnified Party against whorm stich action was brought o and against any loss or
liability by reazon of such setflement or judgment. The provisions of this subparagraph
{d) shall survive the termination of this Agreement and the final repayment of the Loan,

(e) I Lender ahall 50 tequire, Borrower agrees to astablish and maintain
at a banking institution of Lender’s choice a lockbox, in accordance with Lender's
standard lockbox agraement in effect from time to time, and to dircot all Account Debtors
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to tnake remittances on 2l Accounts to said lockbox. Any and all remittances received in
said lockbox may be applied to the Obligations of Barrower to Lender in acoordance with

Paragraph (g} hereof.

. (D I notwithstanding the niotices to Account Debtors to remit
payments on Accounts to the lockbox referred to above, Borrower receives any payments
on Accounts or other Collateral, Borrower agrees to receive any and all payments and
remiltances on Accounts and Inventory and ather Collstersl, including cash, checks,
drafts, notes, acceptances or other forms of payment in trust for Lender and to daliver
such payments in the identical form in which they were 1eceived, together with coliection
reports in form satisfactory to Lender,

(&)  All proceeds of any Account(s) and inventory and other Collateral
which are delivered to or otherwise received by Lender for application to the Loan
provided for herain shall be deemed received as of the date of actual tecelpt by Lender,
and shall be applied by Lender on account of the Obligations upon Lender's recoipt of
same; provided, however, that no checks, drafts, or other Instrurnents recaived by Lender
shall constitute payment to Lender unless and until such item of payment has actually
been collected by Lender. For the sole purpose of caleulation of interest due to Leonder
frorm Barrower, all such procesds and other payments on account of the Loan provided
for in this Agreament, irrespective of the type or form of payment thereof shall not be
considered applied on account of the Obligations until actual clearancs of such funds.

() Borrower shall maintain al of its property in good worlking
condition, ardinary wear aad tear excepted (including obsolets and abandoned property).

(i}  Borrower shall, within ten (10) days of the end of each month,
deliver to Lender an aging of its Accounts and report of its inventory, and an aging of its
accoutts payable in such form as may bo rensonably acceptable to Lender, and within
thirty (30) days of the end of each month, a duly completed accounts receivabla
réconciliation vepart in such form as may be reasonably acceptable to Lender.

{(#  Borower will continug to hold all necessacy licenses and permits for
the aperations of their business, including but not limited to contract vendor registrations

and account numbers.

{k)  Lender (by any of ita officers, emeployees and agents) shall hava the
right, at any time or times during Borrower's usual business hours (provided reasonabls
prior natice is given except if an Event of Default has occurred and is continuing), to
inspect the Collateral, all records related thereto (and to make extracts fom such records)
and the premises upon which any of the Collateral i3 located, to disouss Borrower'y ' i
affairs and finances with any person and to verify the amowmnt, quality, quantity, value and
coudition of, or any other matter ralating to, the Collataral,
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(B (A} Leador shall have the right at any time and from time to times,
without notice, to notify Account Dabtors to make payments to Lender, to endorge all
itams of payment which may come into its hands payabla to Borrowar, to take control of
any cash or non-cash procesds of Agcounts and of any refurned or repossessed poads; to
compromise, extend or renew any Account of deal with it ag it may deem advisable, and
to make exchanges, substitutions or surrenders of Collateral, to notify the postal
- authorities, after an Bvent of Defavlt, to deliver all mail, corespondencs or parvels
addressed to Borrower to Lender at such address as Lender may choose. (H) Borrower
herewith appoints Lender or its designes as Attorney-in-Fact to endorse Borrowers name
on any checks, notes, acceptances, drafts or any other instrument or document requiring
said endorsement and to aign Borrower's name on any invoice or bills of tading relating
to any Account, or drafts against ita custorsers, or schedules or confirmatary assignment
ot Accotnts, or notices of assignment, financing statements under the Uniform
Commeroial Code, and other public records, and in verification of Accounts and in
notices to Account Debtors. (C) Lender shall have no obligation to preserve any rights
against any Person obligated on any Account, chattel paper, instrument or other tem of
Collatoral. Lender shall not be permitted to exerciso the rights granted to it uader the
foragoing clausea (A) and (B) prior to an Event of Default,

(m} Botrower will fornish Lendor with, at beast ton (10) days® prior
written notice of any change in location of or addition to its ¢hief executive office, the
office whers it keeps its records concemning its Accoumts, its loeation of Inventory,
Equipment and other assats, and other business locations,

(n)  Payand discharge, and require its subsidiaries to pay and discharge,
when due, all taxes, asseasmenta or other governmental charges imposed on them or any
of their respective properties, unless the same are currenily being contested in good faith
by appropriate pro¢eedings and adequate reserves are maintained therefor.

(o)  Operate its prapertics, and cause those of its subzidiaries to be
operated in compliance with all applicable orders, niles and regulations promulgated by
the jurisdictions and agencies thereof where such properties ave located and duly file or
cause to be filed such reporty andfor information retums as may be requiced or
appropriate under applicabla orders, regulations or law.

(p)  Permit the Londer's representatives and/or agents full end complets
aceess to any or ell of the Borrower®s and its subsidiaries’ properties and financial
records, o make extracts from and/or audit such records and to examine and diseuse the
Borrower's prapertics, business, finances and affairs with the Borrower®s officers and

outside acoountants,

(@) Obtain lien releases and lien waivers, in a statutory standard form, as
and when Borrower pays contractors, materialmen, {aborers providing Iabor, equipment,
or materialg to the Mortigaged Property and aubmit copies of the same to Lender._
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(v  Hesser shall retain and exercize manigement and control of OneCap
Paciners MM, Ing., the Manager of Borrower and OneCap Partners MM, Inc. shall
confinue to be the Marager of Rorrower,

(3)  Borrower and/or Guarantor shatl, no fater than June 30, 2006,
provide Lender with evidence to Lender’s sole satiafaction, that The Corporation Trust
Company has been appointed as Guarantor's New Jersey Agent for service of procass,

9, Negative Covenants of Borrewer, To induce Lender to make the Loan

pursuant to this Agreement, Borrower hereby covenants and agrees that so long as the
L.oan shall remain outatanding, Borrower shall not:

(&)  Exoept for Pormitted Enoumbrancos as set forth in the Mortgage, at
any time: (i) create, incur, assume or suffer to exist any mortgage, deed of trust, pledge,
security interest, encumbrance, lien or charge of any nature upon or with respect to
Botrower’s assets and properties or (i) sign or file under the Uniform Commercial Code
of any jurisdiction o financing statement which sames Borrower as a debtor or (iii) sign
any security agreenont authorizing any secured party thoreunder to file such financing
statement, Borrower further covenants and ngrees not to grant any similar negative
pledge to any other lender. b

(b)  Exceptas to the sale or disposition of assets which ace obsolste or
wotn oyt and are no longer used or usefutl in the conduct of its business, sonvey, sell,
lease, assign, transfer, hypothecate or otherwise dispose of any of its now or hercafter
. acquired property, business or assets.

(c)  Create, incur, suffer to exist, azsume, guaranty, endorse, become a
surety, or otherwise become liable for the debt or other obligations of any other Person
whether divestly or indirectly, or make or incur any advance, purchase comnsitment, other
obligation ar loan for the direct or indirect purpose of paying or discharging any such

obligations.

(&  Make any advance, loa, extension of credit or capital contribution
ta, or purchase any steck, bonds, notes, debentures or other securities of or any asacts
constituting a business unit of, or make any other investment income, any Person.

(¢)  Enterinto any merger or consolidation or liquidate or wind-up or
dissolve itself (ar suffer any liquidation or dissolution) or convey, sell, lease, assign,
transter or otherwise dispose (directly or indirectly} of all or substantially all of its
property, business or assets or make any material change in {ts present mathod of
condueting bnsiuess or permit any cotporate guarantor to do any of the foregoing.
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(f)  Matertally change, amend, alter or modify the bylaws/operating
agresment or other governing ducuments of Borrower or permit any corporate guarantor
to do any of the foregoing. :

{g}  Enter into or permit any Guarantor to onter into any transaction,
including, without limitation, the purchase, sale or exchange of property or the rendering
of any service, with any officer, director, shareholder or partner of Borrawer or any
Guarantor or Affiliate of any of the foregoing.

{(h)  Declare or pay any dividends on, distributions on or make any
payment on account of, or set apart assets or a sinking fund for the purchase, redemption,
defeasance, retirernent or ather acquisition of, aay interest, shares or any class of stock or
any warrant ar option to purchase any such stock whether now or hereafter outstanding or
make aay other distribubior in respect thereof, direstly or indirectly whether in cash or

property or obligations,

(i} Create, incur, suffer to exist any indebtednoss, except (i)
indebtadness in respeet of the Loan; and (ii) indebledness, if any, outstanding as of the
date of this Agreement and shown on the fnancial staternents previously deliversd fo

Londer,

()  Transfer, sell, leass or otherwise convey (directly or indirectly) any
interest of shates of capital stock or membership or ownership interest in any guamantor,

(k)  Purchase any Inventory or Bquipment except in the ordinary course
of business from persons customarily in the business of selling such Inventory or

Bauipment.

()  Without prior written consent of Lender, rernove the Collateral fom
ita present location, except for the removat of Inventory upon its sale,

(m)  Sell or tranafer any fnventory to any Affiliate or subgidiary of
Borrower except on arms longth terms in the ordinary course of business,

(n)  Sell, lease or transfer any of its equipment (except for abandoned ot
obsolete equipment) or other assets without the prior written conzent of Lender except for
sales of inventory in the ordinary cousse of business to good faith purchasers for value,

{0)  Allow its existence of as a corporation/limited liability company to
be other than in good standing and will not, without the prior written consent of Lender,
dissalve or liquidate, or merge or consalidate with or acqurire or affiliate with any other

business entity or form any subgidiary.
(m  Change its nams without furnishing to Lender at feast ten (10) days®
prior written notice thercof, .
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(99 Utilize any trade name, and will not in the futuce utilize any trade
name without funishing to Lender at least ten (10) days prior written notice thereof.

()  Change the nature of its business.

(8)  Sell, assign, transfer or dispose of any of ita accounts or notes
receivable, with or without recourse, except to the Lender.

_ ()  Except after notice to Lender and with Lender's prior written
congent, partition or subdivide the Mortgagad Property,

10.  Events of Default, The occurrence of any of the following shall censtitute
an Event of Dofault hersunder;

_ (#) failure of Borrower to make any payment of any installment of
principal or interest when due under the Note;

(v)  failure of Borrower to pay any other sum when due hereunder or
under the Note or anty other Loan Document;

(¢)  anyrepresentation or warranty of Borrower or the Guacintor made

herein or in any other Loatt Document or in any other writing given to Leader in
conmection with the Loan shall tiave been incorrect in any material respact as of the time
when the same shall have bean made or is nor accurate when a further disburserment is to

be made to Borower;

(d)  the ocourrence of an Event of Default under the Mortgage o any
other Loar Document;

(8)  the sale, conveyance, agsignment, transfer or other disposition or
divestiture of Borrower’s title to any of the Collateral, or the mortgage or other
conveyance of a seeurity interest in, or other encumbrance on any of the Cotlateral or any
interest therein, whether voluntary or involuntery, except as provided herein;

(f)  any merger, consolidation, liquidation or dissolution, or the sale or
tranafer of all or substantially aft of the assets, of the Botrower; -

(g)  the transfer (dizectly or indireotly) of any of the stock ar ather
ownership interest of Borrower, pravided, howevey, that such transfer shall not constitute
an Event of Default if it does nat changs the control, management or majority-ownetship

of Bomower.

(h)  any defsult in the performance or observance of any term, covenant
or agreement to ba performed by Botrower or Guarantor in this Loan Agreement ot in
any Loan Document;
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(D  the use of proceeds of the Loan for eny purpose other than the
purpose described in Paragraph 6{o);

()  any Loan Documents for any reason shall oease to be in full force
and effect, the licns on the Collateral purported to be created thereby shall cease ta be or
are not valid and perfected liens having priority over all other liens except any
encumbrances specifically permitted under such Loan Documents, or any Guaranter shall
asgert that it hag no liability under the Guaranty to which it is & party;

(k}  oneor mora judgmenis or decrees shall bs antered againgt Borrower
or any Gluarantor {not paid or fully covered by insurance) and alt such judgments or
decrees shall not have been vacated or discharged, staysd or bonded pending appeal
within sixty (60) days from the entry thereof

()  if Borrower or any Guaranior becomes insolvent;

(m) if Borrower or any Guarantor generally does not pay its debts as thoy
become due and Bomrower has fiiled to make any payment to Lender required by the
Loan Documents; .

(n)  if Borrower or any Guarentor makes an assignment for the benefit of
creditors;

(o)  if Barrower or any Guarantor calls or causes to bo called a mecting
of creditors for the composition of debts;

()  ifthere shall be filed by or with the consent or authorization of
Bortrower ar any Guarantor a petition in bankruptey for liquidation or for rearganization,
or a custodian, receiver or agent is appointed or 2uthorized to take charge of its
properties, or Borrower or any Guarantor authorizes any stich action;

{Q  ifthere shall be filed againat Borrower or any Guarantor a petition in
bankzuptoy, for Hquidation, or for reatganization, or a custodian, receiver, or agent is
appointed or authorized to take charge of its properties and Borrower or any Guarantor,
as the cass may be, has not consented to or authorized such action and such action is nat

dismissed within sixty (60) days; and

(ry  ifany license, permit, tegistration, vendor account or athor approval
required for the normal operation of Borrower®s business ot any of the Coilateral shall ba
suspended or shall cease to be in full force and effect,

1. Remedies.

(a)  Upon the ocoutrence of an Bvent of Default and at any time
thereatter during the continuance of such Event of Dafault, in addition to any remedies

20
IOLHA001418008v3

VH000§E%0047



available to Lender nnder applicable law, Lendar may take ons or more of the following
remedial steps in any order of priotity:

®  Declare immediately due and payable the outstanding
principal balance of the Note, fogether with 2l acerued and unpaid interest, fees and other ;
sums or expenses payable thereunder and hereunder and accordingly accelerate payment
thereof without presentment, demand, notive of intention to accelemte, notice of
acceleration or notice of any other kind, all of which are expressly waived;

(ii)  Take any action at law or in equity against Borrower or the
CGuarantor (2) to collect the payments then due and thereafter to become due under the
Loan Documents, or (b) to enforce performance and observance of any obligation,
agreement or covenant of Borrower or such other parties under the Loan Documents;

(i) Exercise any and all rights and remedies provided for i the !
other Loan Docurments as they relate to Borrower or any Guarantor, ' ’

(iv) Proceed with or without judicial process to take possession of
all or any part of the Collateral provided for herein not alrsady in the possession of
Lender and Borrower agrees that upon receipt of notice of Lender's intention to take
possession of all or any part of said Collaterat, Bomower will do everything reasonably
necessary to assemble the Collateral and make same available to Lender at a place to be
designated by Lender. Borrower horeby waives any and alf rights it may have, by statute,
constitution or otherwisa to notice from Lender, for Lender to obtain possession, by
Court proceedings or otherwise, of the Collateral provided for in this or in any other

agreement with Tender;

(v} 3o long as Lender acts in a commarcially reasonable manner,
assign, transfer and deliver at any titne or from titne to time the whole or any partion of
the Collateral or any riglts or interest therein in accordance with the Uniform
Commaercial Code, and without limiting the scope of Lender’s rights thereunder, Tender
mmay sell the Collateral at public or ptivate sale, or in any other manner, at such price or j
prices as Lender may deem best, and either for cash or eradit, or for fature dalivery, af the )
aption of Lender, it butk or in parcels and with or without having the Collaterl at the
sale or other disposition. Lender shall have the right to be the purchaser at any public
sale. Lender shall have the right to conduct such sales on Borrower’s premises or
elsewhere and shall have the right to use Borrower's premises without charge for such
sales for such time or times as Lender may see fit. Lender is hereby granted license or ;
other right to use, without charge, Borrowar's labels, patents, copyrights, rights of use of
any name¢, trade secrets, trade names, trademarks and advertising matter, or aty proporty
of a similar naturs, as it pertains to the collateral, i advertising for sale and gelling any
collateral and Borcower’s rights under all licenses and franchise agreements shatl inure to
Lender’s benefit. Borrower agrees that a reasonable means of disposition of Accounts
shall be for Lender to hold and liquidate any and all Accounts, In the eventof a gule of
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the Collateral, or any other disposition thereof, Lender shall apply all proceeds first to all
costs and expenses of disposition, including reasopabls attorneys” fees, and then to the

Obligations of Borrower to Lender;

, (vi) Elect toretain the Collateral or any part thereof in satisfaction
of alt Qbligations dus from Borrewer ta Lender upon notive of such proposed slection to
Borrowor and any other party s may b required by the Uniform Commercial Cade;-and

(vii) Lender sball have the right immediately, and without notice
or other action to sat-off against any of any Borrower’s Obligations to Lender any sum
owed by Lender in any capacity to any Borrower whether due or not, and Lender shall ho
deemed to have exeroised such right of sot-off and to have made a charge agaiust any
such sum immediztely upon the ocomrence of a Default, aven though the actual book
entries may be made at some time subsequent thereto,

(b)  No remedy conferred in this Agreement or the vther Loan
Documents i3 intended to be exclusive of any other remedy, and each and every such
remedy shall be cumutative and shall be in addition to every other remedy conferred
herein or now or hereafler existing at law ot equity or by statute or otherwise.

12.  Payment of Expenses.

{a)  Bomawer agrees that it shall pay, within five (5) days after demand,
all out-of-pocket expenses incurred by Lender in conneetion with this transaction
including, without limitation, fees and exponses for any title searches tequired hereunder,
recording and filing fees, and reasonable attorneys® foes incurred by Eender in connection
with the Loan (including any amendments and waivers), the preparation of the Loan
Documents, the administration of the Loan, inspection of the Moctgaged Property during
the course of the Project and the enforcement Lender’s rights and remedies under the

Loan Doguments.

(b)  IfBorrower should fail to perform or observe, or to cause to ba
" performed or observed, any covenant or obligation under this Agreement or any of the
other Loan Documents, then the Lender, may (but shall be under no obligation to) take
such steps as are necessary to remedy any such nonperformance or tonobservance and
pravide for paymeat thercof, if any (which shall include, without limitation, steps
necessary to cure any dafaults of Borrower under any Jease).

(c) Al amounts axpended or advanced by the Lender purauant to this
Paragraph 12 shall become part of the outstanding principal balance of the Loan and the
Note, shall be secured by, among other things, the Mortgags, shall become due and
payable by the Borrower upon demand by Lender, and shall bear interest at the Default
Rate (such interest to be caloulated from the date of such advance by Lender to the date
of repayment theveof by Borrower).
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13, Lender’s Right to Agsign. Lender shall have the right to sell, assign,

transfer or dispose of all or any part of its interest ip, the Loan without the consent or
approval of Borrower or Guarantor.

: 14.  Default Intergst Rate. All sums advanced and alf expenses incurred by
Lender purzuant to any provision of this Agreement or of the other Loan Documents

which are not paid when due shall bear interest at the Dafault Rate set forth in the Nots
from the date such sum was due until such sum is paid in firl] and shall be secnred by the

Mortpage.

15, Usury Savings. Notwithstanding anything to the contrary contained
herein, under no circurnstances shall the aggregate amount paid or agreed to be paid
hereunder or under the Note exceed the highest lawful rate pormitted under applicable
usury law (the “Maximurn Rate”} and the payment obligations of Borrower under this
Agreement and the Nots ars hereby limited accordingly, Ifunder any ciroumstances,
whether by reason of advancement or acceleration of the maturity of the unpaid principal
balance hereof or otherwise, the aggregats amounts paid hersunder or under the Nate
shall include amounts which by law are deemed interest and which would excead ths
Maximum, Rate, Borrower stipulates that payment and collection of such oxcess amounts
ghall have been and will be deemed to have been the reault of 2 mistake on the part of
both Bormower and Lender or the holder of the Note, and the party receiving such excess
payments shall promptly oredit such excess (onty to-the extent such payinents are in
excess of the Maximum Rats) against the unpaid principal balance hereof and any portion
of such excess payments not capable of being so credited shall be refunded to Borrower,

16,  DNotices. All notices, consents, approvals and requests requiced or
permitted hersunder or under any other Loan Document shall be given in writing end
shall be effeotive for all purposes if'hand delivered or sent by (a) cextified or registerad
United States mail, postage prepaid, tatuen receipt raquested or (b) expedited prepaid
delivery setvice, either commercial or United States Postal Servics, with proof of
attempted delivery, and by telecopier (with answer back acknowledged), addressed as
follows (or at such other address and a person as shall be designated from time to time by
any party hereto, ag the case may be, in a wiitten notice to the other parties hersto in the
manner provided for in this Section):

Ifto Lender: Kennedy Funding, Inc.
Two University Plaza, Suite 402
Haokensack, New Jersay 07601
Attention:
Pacsirnila No. (201) 342-8373

With a copy to: Cole, Schotz, Meizal, Forman & Leonard P.A.
25 Main Streat
Haclkensack, New Jersey 076020800
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Attention: Michaet R, Leighton, Esq.
Facaimile No.: (201) 489-1536

If to Borrower: OmeCap Pariners 2, LLC
5440 W. Sahara Avenue, 3™ Floor
Las Vegas, Nevada 89146
Attn: Mr. Vincent Hesser

With a copy to: Harold Gewerter, Baq.
5440 W, Sahara Ave., Suite #202
Lag Vegas, NV 89146
Facgimile No. (702) 382-1759

A votice shall be deemed to have been given: in the case of hand delivery, at the
time of delivery; in the cass of registered or certifled mail, when delivered or the first
attemptad delivary on a business day, or in the case of expedited prepaid delivery and
telecopy, upon the first attempted delivery on a business day.

17. No Waiver. No course of dealing between Borrower and Leader or any
failure or delay on the part of Lender in gxercising any rights or remedies hareundsr shalt
operate as a waiver of any rights or remedies of Lender and oo single or partial exercise
of any rights or remedisg hereunder shall operate as 2 waiver or precluds the exercize of
apy other rights or remedies hereunder, In the ¢vont any agreement contained in this
Agresment or the other Loan Documents should be braached and thersafier waived by
Lender, such waiver shall be Jimited to the particular breach so waived and shall not be
deemed to waive any other breach hereunder or thoreunder,

18.  Failure to Exercise Rights. Nothing herein contained shall impose upon

Lender any obligation to enforce any termy, covenants or conditions contained in thiy
Agreement atd the other Loan Documents. Failure of Lender, in any one or more
instances, to insist upon strict performance of any terms, covenants or conditions of this
Agreement and the other Loan Documents, shall not be considered or taken as a waiver
or relinquishment by Lender of its right to ingist upon and to enforce in the fisture, by
injunction or other appropriate legal or equitable remedy, sirict compliance with all the
terms, covenants and conditions of this Agreement and the other Loan Doouments. The
consent of Lender to any act or omission by Borrower shall not be conatrued o be a
consent ta any ather or subsequent act or omission or a waiver of the requirement for
Lender's consent ta be obtained in any future or other instance.

19.  Prohib i
Leuders. Borrawer iy hmby pmh;bite.d from exarmsmg agamst Lmd@r or Agent any

nght or remedy which it might otherwise be entitled to exercise against any one or mors
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(but legs than all) of the individual partiss constituting Lender, including, without
limitation, any right of set-off or any defense.

20, Miscellaneous.

' (a) Choiceof Law. THE LOAN WAS NEGOTIATED IN THE
STATE OF NEW JERSLEY, THIS AGREEMENT WAS NEGOTIATED IN THE
‘STATE OF NEW JERSEY, WAS EXECUTED AND DELIVERLED BY
BORROWER AND ACCEPTED BY LENDER IN THE STATE OF NEW
JERSEY, AND THE PROCEEDS OF THE NOTE WERE DISBURSED FROM
THE STATE OF NEW JERSEY, WHICH STATE THE PARTIES AGREE HAS A
SUBSTANTIAL RELATIONSHIP TO THE PARTIES AND TO THE
UNDERLYING TRANSACTION EMBODIED HERERY, AND IN ALL,
RESPECTS, INCLUDING, WITHOUT LIMITING THE CENERALITY OF THE
FOREGOING, MATTERS OF CONSTRUCTION, VALIDITY AND
PERFORMANCE. THIS AGREEMENT AND THE OBLIGATIONS ARISING
HEREUNDER SHALL BE GOVERNED BY, AND CONSTRUED IN
ACCORDANCE WITH, THE LAWS OF THE STATE OF NEW JERSEY
APPLICABLE TO CONTRACTS MADE AND PERFORMED IN SUCH STATE
AND ANY APPLICABRLE LAW OF THE UNITED STATES OF AMERICA,
EXCEPT THAT AT ALL TIMES THE PROVISIONS FOR THE CREATION,
PERFECTION, PRIORITY, ENFORCEMENT AND FORECLOSURE OF THE
LIENS AND SECURITY INTERESTS CREATED IN THE REAL PROPERTY
COLLATERAL UNDER THE LOAN DOCUMENTS SHALL BE GOVERNED BY
AND CONSTRUED ACCORDING TO THE LAW OF THE JURISDICTION IN
WHICH THE REAL PROPERTY COLLATERAL IS LOCATED, IT BEING
UNDERSTOOD THAT, TO THE FULLEST EXTENT PERM!’I‘TED BY THE
LAW OF SUCH JURISDICTION, THE LAW OF THE STATE OF NEW JERSEY
SHALYL GOVERN THE VALIDITY AND ENFORCEABILITY OF ALL LOAN
DOCUMENTS, AND THE DEBT OR OBLIGATIONS ARISING HEREUNDER.

(b} Judsdiction. AT LENDER’S ELECTION, TO BE ENTERED
IN ITS SOLE DISCRETION, ANY LEGAL SULT, ACTION OR PROCEEDING -
AGAINST BORROWER OR LENDER ARISING OUT OF OR RELATING TO
THIS NOTE OR THE OTHER LOAN DOCUMENTS SHALL BE INSTITUTED
IN ANY FEDERAL OR STATE COURT IN NEW JERSEY, AND BORROWER
WAIVES ANY OBJECTION WHICH IT MAY NOW OR HEREAFTER HAVE
TO THE LAYING OF VENUE OF ANY SUCH SUIT, ACTION OR
PROCEEDING, AND HERERY IRREVOCABLY SUBMITS TO THE
JURISDICTION OF ANY SUCH COURT IN ANY SUIT, ACTION OR
PROCEEDING. BORROWER DOES HEREBY DESIGNATE AND APPOINT
THE CORPORATION TRUST COMPANY, HAVING AN ADDRESS AT 820
REAR TAVERN ROAD, WEST TRENTON, NEW JERSEY 08628, AS ITS
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AUTHORIZED AGENT TO RECEIVE AND FORWARD ONJTS BERALF
SERVICE OF ANY AND ALL PROCESS WHICH MAY BE SERVED IN ANY
SUCH SUIT, ACTION ORPROCEEDING IN ANY FEDERAL OR STATE
COURTY IN NEW JERSEY, AND AGREES THAY SERVICE OF PROCESS
UPON SAID AGENT AT SATD ADDRESS AND WRITTEN NOTICE OF SAID
SERVICE MAILED OR DELIVERED TO BORROWER IN THE MANNER
PROVIDED IN THE MORTGAGE, SHALL BE DEEMED IN EVERY RESPECT
EFFECTIVE SERVICE OF PROCESS UPON BORROWER IN ANY SUCH SUIT,
ACTION OR PROCEEDING IN THE STATE OF NEW JERSEY. BORROWER
(1) SHALL GIVE PROMPT NOTICE TO THE LENDER OF ANY CHANGED
ADDRESS OF I'TS AUTHORIZED AGENT HEREUNDER, (2) MAY AT ANY
TIME AND FROM TIME TO TIME DESIGNATE A SUBSTITUTE
AUTHORIZED AGENT WITH AN OFFICE IN NEW JERSEY (WHICH OFFICE
SHALL BE DESIGNATED AS THE ADDRESS FOR SERVICE OF PROCESS),
AND (3) SHALL PROMPTLY DESIGNATE SUCH A SUBSTITUTE IF ITS
AUTHORIZED AGENT CEASES TO HAVE AN OFFICE IN NEW JERSEY OR.
18 DISSOLVED WITHOUT LEAVING A SUCCESSOR.

{c)  Borrower and/or Quarantor {as applicabla) aprees if Borrawer and/or
QGuarantor is required to make any deduction or withtholding of foreign taxes (or taxes
imposed because Borrower and/or CGluasantor is a foreign person or entity) from any
paytnent due to Lendor kerein, then the amount payable to Lender upon which sush
deduction or withholding is based, shalt be increaged to the oxtont hecessary to ensure
that, after all deductions or withholdings, Lender i3 paid a net amount equal to the
amount Lender would have besn paid in the absence of such deduction or withholding.
At Lender's request, Borrower and/or Guarantor shall provide Lender with decumentation
adequate to demonstrate payment of such deduction or withholding by Borrower and/or
CGuamntor under this provision. ‘

() No modification or waiver of ary provision of the Note or of this
Agreeraent and o consent by Lender to any departues therafrom by the Borrowsr shall
be effective unless such modification or waiver shall be in wiiting and signed by a duly
authorized officer of Lender, and the same shall then be effestive culy for the period and

on the conditions provided thersin,

()  Any condition of this Apresment or any other Loan Dlocument
which tequires the submission of evideroe of the existence or non-existence of a
specified fact or faots implies as a condition the existence or non-existance, as the case
may be, of such fact or facts, and Lender shall, at all dmes, be free indapendently to
establish to itz reasonable satisfaction and in ity abselute discretion such existence or

non-gxistence.

()  Bowowerand each Guarantor, as the case may be, shall execute and
deliver, or cause to be executed and delivarsd to Lendoc, all other instruments, certificates
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and agrecmonts as Lender or Lender's counsel may reasonably require, including, but not
limited to, estoppel certificates stating that the Loan is in full forge and effect and that
thera ace no defenses ar offsets thersts, to effect, confirm or assure the rights, remedies
and lions intended fo be granted or conveyed to Lender under this Agreement or any
other Loan Dacument.

(8 A determination that any portion of this Agreemont or any of the
Loan Documents 18 unenforceable or invalid shall not atfect the enforceability ar validity
of any other provisioa, and any determination that the application of any provigions of
this Agreement or any Loan Document to any person or circumsfance is illegal or
uneoforceable shail not affect the enforceability or validity of such provisions it may
apply to other persons or ¢ircumatances,

()  Without the consent of, or rotice to Borower, Lender may add one
or more additional co-agents to this Loan.

21, Successors and Assions,

(2)  Borrower may not assign its rights under this Agreement withoui the
prior written consent of Lender, Any such attempted assignment in violation of this
Agmeernent shall be void and of no effect, .

(B)  All covenants and agreements in this Agreement shall bind and inure
to the benofit of the respective permitted successors and assigns of the parties hereto and
any holder or holders of the Note ar any portion thereof,

22, Wiaiver of Jury Trial. BORROWER AND LENDER AGREE THAT
ANY SUIT, ACTION OR PROCEEDING, WHETHER CLAIM OR
COUNTERCLAIM, BROUGHT BY BORROWER OR LENDER ON OR WITH
RESPECT TO THIS AGREEMENT OR ANY OTHER LOAN DOCUMENT OR
THE DEALINGS OF THE PARTIES WITH RESPECT HERETO OR THERETQ,
SHALL BE TRIEDP ONLY BY A COURT AND NOT BY A JURY, BORROWER,
AND LENDER EACH HEREBY KNOWINGLY, VOLUNTARILY AND
INTENTIONALLY WAIVE ANY RIGHT TO A TRIAL BY JURY IN ANY SUCH
SUIT, ACTION OR PROCEEDING, FURTHER, BORROWER WAIVES ANY
RIGHTY [T MAY HAVE TO CLAIM OR RECOVER, IN ANY SUCH SUTT,
ACTION OR FROCEEDING, ANY SPECIAL, EXEMPLARY, PUNITIVE,
CONSEQUENTIAL OR OTHER DAMAGES OTHER THAN, OR IN ADDITION
TO, ACTUAL DAMAGES. BORROWER ACKNOWILEDGES AND AGREES
THAT THIS SECTION IS A SPECIFIC AND MATERIAL ASPECT OF THIS
AGREEMENT AND THAT LENDER WOULD NOT EXTEND CREDIT TO
BORROWER {AS APPLICABLE) IF THE, WAIVERS SET FORTH IN THIS
SECTION WERE NOT A PART OF THIS AGREEMENT.,
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23, Releases of Collateral.

{a)  The Lender may releags, regardiess of consideration, the obligation
of aiy Person or Persons liable for payment of any of the Obligations secured horaby, or
may telease any patt of the Mortgaged Property or any other collateral now or hereafler
given to secure the payment of the Obligations or any part thercof, without impairing,
reducing or affecting the obligations of the Borrower or Guarantors undwr the Loan

Documents.

(b)  Within thirty (30) days of Borrower’s request, provided: (i)
Borrower ig not in default hereundor or under any other Loan Document(s); and (i) no
ovent has ocourred which with the passage of time andfor the giving of notice would
constitete a default hereunder or under any other Loan Dacument(s}, Lender shall releasa
portions of the Mortgaged Property from the lien created by this Mortgage (“Released
Property”) subject to: (i) Borrower’s payment to Lender of the Release Price (as
hetsinafter defined) for the Reloased Property and (i) Borrowet's delivery to Lender of
documentation evidencing an arms length transaction for the sale of the Reloased
Property. The Release Price for the Released Property shall be equal to the greater of: (i)
Eighty percent (20.0%) of the net sale price of the Released Property (subject to
reagonable and customary closing adjustrhents and sales commissions [to be approved by
Lender in Lender’s reasonable discretion]); (i) Seventy-Five percent (75.0%) of the gross
sale price of the Released Property; and (iii) the minimumn Release Price acceptable to
Lender in its sole discretion,

24, Publicity,

(#)  Lender shall have the right to issue news releases, and publicize
and/or advertise the fact that it has provided financing with respect to the project and/or
the Mortgaged Property and in connection therewith Lender shell have the right to
photograph and vse pictures of the Mortgaged Property in any such edvertisements,
brochures, print, media and ather copy. .

(b)  AtLender’s réquest, Borrower, at Lender's cost and expense, shall
erect a suitable sign or signs at the Mortgaged Property in a location which is clearly
visible to the public and otherwise reasonably accoptable to Lender. The Sign shall be
prepared by Lender and may contain, among other things, that financing for the
Mortgaged Property is boing provided by Londor and otherwise publicize Lender’s role in

- the fihancing. Lender shall coordinate the placement and maintznance of such signs on

the Mortgaged Property with Botrower,

25, Counterparts. Thiz Agreement may be executed in any number of
counterpacts, each of which shatl be effsctive only upon delivery and thereafter shatl be
deemed an original, and all of which shall be taken to be one and the same instrument, for
the same effect as if all parties hereto had signed the same signature page. Any signature
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page of this Agroement may bs detached fiom any countetpart of this Agreement withont
impairing the legal effeot of any signatures thereon and oay be atteched to another
counterpart of this Agreement identical in form hersto but having attached to {t one or
mote addittonal signature pages,

28
1382/0400- 143800503

VHooo#4G§0056



IN WITNESS WHEREQR, the undersizgnsd have executed this Loga and
Security Agreenient as of the day and year first gat forih abave,

WITNESS: LENDER:
KENNEDY FUNDING, INC' as At

i : a Nama (/
Titla;
WITNESS: BORRO

OneCap Partners 2, LLCE
a Nevada timited Hability company

By OneCap Partners MM, Tac., its
Manager

4 J— \
. 4 By; —
Prifit Nathe: AAM ‘f“"“ﬁ “Narne: Vineent Hesser

Title: Prosidant
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IN WITNESS WHEREOF, the undergigned have executed this Loan and
Security Agreement ag of the day and year first set forth sbove.

WITNESS: , LENDER;
KENNEDY FUNDING, INC,, as Agent

. . By:
Pnnt N&n‘lﬂ: Nﬂme:
' Titla:
WITNESS: ' BORROWER:
OneCap Partners 2, LLC,

a Nevada lirited Hability company

By: OneCap Pariners MM, Inc,, its
Manager

- ‘ ] : By‘- -
Prifit Nx#ie: &M ) \l.:,oh.p‘s- “Nafe: Vincent Hosser

Title: Prosidant
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STATE OF NEW JEREEY)
Yas,:

COUNTY OF BERCGEN ) ﬁ(d/
- T certify that on { {2 . 2(1067‘/ p: onally came before
me and this person acknowledged under onth, to my ction, that he:

{8) exccuted the atinched Loan and Securdty Agreement; and

(b}  was suthorized W angd did oxecute the altached Loan and Seourity
Agreemont on bohatfof and ag S of Kennedy Funding, ing., the antity
named in this instrument, by vidue of authority pranted by its bylaws and boatd of

directors.
| A Ve ol

A VEE B R
‘ . Nntary Eaillg,umaw Jersay
STATEOF  Wovinsdo 98182
STATEOF vl ) @.m Commission Expires 2/26/08

) 58
COUNTY OF Clee®-

[ certify that o Junu 34, 2006, Vincant Hesser catne bafore me in petson and
stated to my satsfiction that he:

(a)  made the nitached instrurnent; and

() was authorized o and didf exsouts this instiwnont on belialf of and as
Progidemt of OneCap Partecs MM, Ioe, ihe Manager of OncCap Partners 2, LLC, &
Mevada limitod liability company (the “Company™), the entity named in this instrument,
as the fres act and deed of the Company, by virtue of the authority grauted by its
Operating Agreement and [ts mombees,

NUT’AKT PUBLIC
t;‘lﬁ of Clark-Seaee of Nevada
D WHLLIAMS

.y Wa. 00-G3813-1
My Appointtions Explees Juoe 26, 1088
A A A
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STATE OF NEW JERSEY)
) 23.;
COUNTY OF BERGEN )

[ certify that on , 2006, pérsonally came befors
me and this person acknowledged under oath, to vay satisfaction, that he:

(a)  executed the attached Loan and Seourity Agrecment; and

(b}  was authorized to and did execute the attached Loan and Security

Agreement on behalfof and as of Kennedy Funding, [nc., the entity
named in thig ingtrumnent, by virtae of authority granted by its bylaws and board of
directors.

NOTARY PUBLIC

STATEOF Nwed~ )

): 8.

COUNTY OF C(lavfe- )

[ certify that on June J&, 20086, Vincent Hesaer cama befors me in person and
stated to my satisfaction that he:

{a) miade the attached instrument; and

(1) was authorizad to and did executs this instrument on behalf of and as
Pregident of OneCap Partners MM, Inc. the Manager of OneCap Partners 2, LLC, a
Nevada limited Hability company (the “Company™}, the entity named in this instrument,
as the free act and dead of the Company, by virtue of the authority granted by its
Operating Agreement and its membaers,

NOTARY PUBLIC
b County of Cluk-Sure of Nevads
HﬁD[ WILLIAMS
Mo, 00-63815-1
ont Bxpires Juna 28, 2008
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SCHEDULE A .
DESCRIPTION OF THE COLLATERAL
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- . EXHIBIT “A"
: S LEGAL DESCRIPTION

it

[ '
e Doy -
f AT

W \

PARCEL ONE (1 ;

LOT TWO (2) AS S IOWN ON THAT CERTAIN PARCEL MAP IN FIL‘S 53 OF PARCEL
MAPS, PAGE 93, IN 'I'HE OFPICE OF THE COUNTY RBCDRDE.R OF CLARK COUNTY,

NEVADA, i

ti

PARCEL TWO '(2)

THE SOUT !-l 1000 FEET OF THE NORTH 2000 FEET (MEASURED AT A R,IC:HT ANGLE
TO THE NDRTH LINE): DF SECTION 25, TOWNSHIP 32 SOUTH, RANGE 66 EAST,

MD.B.&M. "+ . S
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SCHEDULE B
PRINCIFPAL LOAN DOCUMENTS

L. Loan Cammitment dated June 6, 2006;

2, Loan and Secuxity Aprestnant dated as of the daie hereof;

3. Promissory Note datad as of the date hereof,

4, Mortgage and Seourity Agresment dated as of the date hereof

5. Document Re-Execution Agreement dated as of the date hereof:
& Environmental Indemnity Agreament dated agz of the date hereof,
7. Asgignment of Leases and Rents dated a3 of the date hereof

8. Assignment of 1icenges, Cantracts Plans, Specifications, Surveys,
Dirawings and Reports dated ag of the date hereof]

9. Guaranty dated as of the date hereof;

[0. Loan Closing Statement dated as of the date hereof;

Ll. UCC-i Financing Statements.
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SCHEDULEC
INTENTIONALLY OMITTED
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CHEDULE D
LENDERS

. The Simes Family Limited Partnership
M&M Funding, Inc.

TL.C Funding, Inc.

Josh Dhritz

CB&M Funding, LI.C

Lawton Enterprises, Inc. M/P/P

STC Funding, Inc. M/P/P

Bruce Berger

Solomon Baotger

Charles Ira Epstein

Jeffrey A. Mayer

Howard Brown

Presidential Investments, Inc.

G&C Investment, Inc.

Evergreen CMF Funding, LLC

The Hampshire Generational Fund, LP

JWI Financial, Inc.

Flug Funding, Inc.

MMR Funding, LP

M.L. Beer Investments, Inc.

Wilson Kaplen

The Kaplen Foundation

Valley National Bank

F-1

JLI0H00-1433005v2

VHoooS[§008s



EXHIBIT “2”
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" PROMISSORY NOTE ;

$12,000,000 |

FOR VALUE RECEIVED, the undersigned, ONECAP PARTNERS 2, LLC, 2

. Nevada limited liability company, having an address at 5440 W, Sahara Avenue, Third
Floor, Las Vegas, Nevads §9146 (the “Borrower"), promises to pay to the order of

KENNEDY FUNDING, INC. (*Agent™), with an office at Two University Plaza, Suite
402, Hackensack, New: fersey (17601, as agent for the lenders identified on Schedule A

annexed herafo (Agent and the lenders identified on Schedule A are hereinafter
collectively refetred to as “Lender™), the principal sum of TWELVE MILLION and
607100 ($12,000,000.00) DOLLARS, or so much thereof as may be advanced by Lender
to Borrower from time to time (the *Principal Amount™), together with interest on the
unpaid Prirfeipal Amount thercof computed fiom the date advanced (the

“Commencement Date™), at the rates provided hercin ontil June 340, 2009 or such earlier
date on which the Principal Amount becomes due and payable as provided herein (the

“Maturity Date”}; ‘pravided, however, that from and after (i) the Maturity Date, whether
upon stated matarity, accelerition or otherwise, or (ii) the date on which the interest rata
hersunder is increased to the Default Rate (as herzinsfter defined) as provided herein,

such additional intavest shall be computed at the Default Rate.

As used :!‘iaréih,-the term “Default Rate” shall mean a rate of interest of twenty-five
percent (25.0%) per annurn, but in no event shall the Default Rate be in excess of the

| Maximum Rate (a3 hefginaﬂar defined),

If any payment of interest is not paid within five (3) days after the due date for
such payment, a late charge equat to the lesser of ten percent (10%) of such overdue
payment or the maximum emount permitted by applicable law ghall automatically
becotne die to the holder of this promissory note (the “Note™), subject, however, to the
litnitation that late charges may be assessed only once on each overdue payment. Said
late charges do not constitute interest and ghall congtituts compensation to the holder of
this Note for collection and co-lender administration costs incured hereunder: In
addition, if any payment of principal or interest is not paid when due, the holder of this
Note shall have the right, upon notice to Borrower, to increase the rate of interest per
* annure on all amounts outstanding to the Default Rate and, upon said ndtice, such rate
increase shall be effective rotroactively as of the date from which the interest component
of such overdue payment began to acerite and ghall remain in foree and effect for so long
as such default shall continue. This paragraph shall not be construed as an agreement or
privilege to extend the due date of any payment, nor as a waiver of any other right or
remedy aceruing to the holder of this Nota by reason of any dafanlt,

June 15, 2006

Principal and interast hareunder shall be payable as follows:
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(a)  From the Commencement Date, interest on the Principal Amount
outstanding hereof shall accrue at the rate of Bleven and One Half (11 1/29%) percent per
annum, for the period beginning on and including the Commencement Date to the last
day of the month in which the Commencement Date occurs (“Short Interest™), and shall

be payable at the closing (the “Closing™) of the Loan.

(b)  Interest only at the rate of Eleven and One Half (1 [ 1/2%) percent per
annum on the Priocipal Amount outstending hereof shall acérue fom July 1, 2006

through June 1, 2007 and be paid monthly at an amount equal to (1) the product of (y) the

principal balance of the loan outstanding on the last day of the month prior to when the
interast rate is due (29suming no prepayment of principal has ecourred in such month) .
and (z} Eleven and One Half (11 1/2%) percent; (2) divided by Twalve (12), in arrears,
commencing on August 1, 2006 and continuing on the first day of each month thereafter
through and including July 1, 2007,

(c}  Interest only at the rate of (i) Eighteen (18.0%) percent per annum, or {ii)
the Prime Rate (23 defined below), as adjusted from time to time, plus Ten Percent (10%)
per annum, whichever is greater, on the Principal Amount outstanding hereof shail accrue

From July 1, 2007 through the Maturity Date and be paid monthly, in arrears, in an
amount ag determined by Lender f:quat to onestwelfth (1/12") of the annual interest
payment for such period commencing on August 1, 2007 and continuing on the {irst day

of each month thereafter untll the Maturity Date,

(d)  All principal, !memst and other sums due hereymder shall bs dus a.nci
payable in full on the Maturity Date. _

(8)  Propaid Interest (as defined in the Loan and Security Apreetnont of sven

date herewith, hereinafter, the “Loan Agreement™, if any, shall be utilized in accordance
with the terms of the Loan Agreement, _

For purposes of this Note, “Prime Rate” shall mean the rate of interest publishod
in The Wall Street Journal from time to time ag the "Prime Rate.” If more than one
“Primme Rate" is published ih The Wall Strest Journal for 2 day, the average of such
“Prime Rate” shall be used, and such average shall be rounded up to the nearest one-
eighth of one percent (0.125%). If The Wall Street Journal ceases to publish the "Prime
Rate,” the Agent shall select an equivalent publication that publishes such Prime Rate,”
and if such “Prime Rate™ is no langer generally published or is lintited, regulated or
administered by a governmental or quasi-govermmental body, then Agent shall elect &

comparable interest rate index.

Each payment hereunder shall be credited first to Lender's collection expenses,
next to late charges, noxt to unpaid interest, and the balance, if any, to the reduction of
the Principal Amount. The interest on this Note shall be calculated on the bagiz of a

30-day month and a 360-day year.

113910408, (4180502
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This Note may be prepaid in whole or in part at any time, without penalty or
premium, it being understood and agreed that, except as expressly prwiclmd herein,
Borrower ahall not be, entitled, by virtue of any prepayment or otherwise, to a rafind of
the Fee (a8 ‘daﬁnad in the Loan Agreement), interest, any other fees, points, charges and
the like paxd by Borrower'to Lender in connéction with the loan humuncler (the “Loan™)
and for fees and expenses inourred by Lender i in making the Loan, ali of which payments

shall be rﬂtamad by Lender from and after the date each such payment is made hereunder.

Bon’nwer snd edch surety, endorser and guarantor hereof hereby waive all
demanda for payment, presentations for pajment, notices of intention to accelerate
maturity, notices of ageelaration of maturity, demand for payment, protest, notics of
protest and notice of dishoner, to the extent permitted by law. "Borrower further waives
trial by jury. No éxtension of time for payment of this Nots or any installment hereof, no
alteration, amendment of waiver of any provision of this Note and no release or
substitution of any collateral secuting Borrower’s obligations heceunder shal] celense,
tnodify, amend, waive, extend, change, discharge, terminate or affect the Hability of

Borrower undar this Note,

Any. forbearance, by the holder of this Note in exercising any right or remedy
hereunder or under any other agreement or inszument in connection with the Loan or
_ otherwise affoided by applicable law, shall pot be a'waiver or preclude the exercise of
any right or rémcdy'by the holder of this Note. . The-acceptance by the holder of this Note
- of payment af any sum payable hereunder aftér the due date of such payment shall not be
a waiver of the tight of the holder of this Note to requite prompt payment when due of all
other sumg payable hereunder or to declare a default for failure to make prompt payment,

If this Note is placed in the hands ofan attornay for collestion, Borrower shall pay
all costs ineurved and reasonable attorneys* fees for legal services in the collection effart,

whether or not suit be brought.

At the election of the holder of this Note, all payments due hereunder may be
accelerated, and this Note shall become immediately due and payable withoutnotice or
dumnand, upon the oceurrence of any of the following events (each an “Event of
Default”): (1) Borrower fails to pay on or before the date due, any amount payable
- hereunder; (2) Borrower fails to perform or observe any other term or provision of this

Note with respect to payment; (3) Borrower fzils to perform or obzerve any other term or
provision of this Note; or (4) there exists a default under the Mortgage (ss hereinafter
defined), a default under any Guaranty (as hereinafier defined) or a defsult under ar
rnisrepresentation contsined in any other agrecment, docwment or certificate of Bomower
or any Guarantor (as hereinafter defined) in connection with the Loan, which default is
not cured within any grace period expresaly provided therefor in such docurnent, In
eddition to the rights and remadies provided herein, the holder of this Note may exercise
any other right or remedy in any other document, inatrurnent or agreement evidencing,
gecuring or otherwise relating to the indebtednesa evidenced heraby in acoardance with

3
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the termas thereof, or under applicable Iayv, all of which rights and remedies shali be
curnulative.

- If this Note iz trans{emred-in any manner, the right, aption or other provisions
herein shall apply with equal effect in favor of any subsequent holder hereof,

Notwithstanding anything to the contrary contained herein, under no
circurnstances shall the aggregate amount paid or agreed to be paid hereunder exceed the
highest tawful rate permitted under applicable usury law (the “Meximum Rate™) and the
payment obligations of Borrower under this Note are hereby limited accordingly, If
under ary ocircumstances, whether by reason of advancement or acceleration ofthe
maturity of the unpaid principal balance hereof or otherwise, the aggregate amounts paid
on this Noto shall include amounts which by law are deemed interest and which would
exceed the Maximum Rate, Borrower stipulates that payment and collection of such
excess gmounts shall have been and will be deemed to have been the result of 2 mistake
on the part of both Borrower and the holder of this Note, and the party receiving such
oxgess payments shall promptly credit such excess (to the extent only of sueh payments
in axcess of the Maximum Rate) against the unpaid principal balance hereof and any
portion of such excess payments not capable of being 30 crodited shall be refunded to

Borrower,

'This Note is secured by, amoag other things, that cortain Deed of Trust and
Security Agresment (the “Morteage™), an assignment of leases and rents {“Assiptment™),
an assignment of licenses, contracty, plans, specifications, surveys, drawings and reports

(the “Agsignment of Licenses™), all of the foregoing being of even dats herewith and a

first lien on the certain real estate collateral (the “Collateral”) identified in the Mortgage,

and is entitled to the benefits and security thereof. Reference is made to the Mottgage,
Assignment and Assignment of Licenses for descriptions of the respective rights and
obligations of the Borrower and Lender thersunder. This Note is guaranteed by the
sepatate guaranty of even date herewith (the “Guaranty”) of Vincent Hesser and OneCap
Partners MM, Inc.,, a Nevada corporation (gollectively, the “Guarantog”) and refarence is
made to the Guaranty for the respective rights of the parties thereunder. Borrower horeby
agrees to indemmify, defénd and hold harmless Lender from and against any and all
claims, logs, cost, damage or expense (including, without limitation, reasonable
attorneys' fees) which may be incurred by Lender in connection with or ag a result of any
default (following notice and the opportunity to cure provided for in such document) by
Borrower or Guarantor under the Mortgage, Assignment, or Assighment of Licenases, or
by the Guarantor (following notice and the opportunity to curs provided for in such
document) under the Guaranty, or a default (following notice and the opportunity to cure
provided for in such document) under or misrepresentation contained in any other
agreement, document or certificate of Borrower or any Guarantor executed or deliverad

in cannaction with the Loan (collectively, the “Loan Documents"),

H192/0400-14 340 36w}
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All pdyments of principal and interest hereunder are payable in [dwful money of
the United States of America and shall be made by wire tranafer to the 4:c0unt of Agent
at Vailey National Elanfc, pursuant to wiring instructions to be provided to Borrower at
Closing or {0’ such ﬂther aﬂcaunts as may be Instructed hy Agent. -

o Borrower is hsmhy pmhlhltmd from-exercising agamst Lender (as & group) or
Agent, any right or remedy which it might otherwise be entitled to exercise against any
one or more (but less than all) of the parties constititing Lender, including, without
limitation, any r:ght of setoff or any defense. Any other claim that Botrower may have,
arising from or related to,the transaction evidenced by this Notg and the other Loan
Documents shall be agserted only againgt the Agent and not agamst any of the individual

parties camutulmg Lander

This‘Note shiall bs bmcling on the pariies hersto and their respactive heirs, legal
representatives, sXxeoutors, successors and assigna.

This Note sﬁal] br.. construed without any régard.to any pi‘csumptmn or ritla
requinng cnnstmctlon against the party causmg such tustrument or arty portion thereof to

be drafted: .
This Note shall' be govemsd by the laws of the State of New Jersey without regard
‘ to choice' of law‘comaldemnon Borrower heraby tmwoeab[y consents to the junsdiction

_ of the courts, of the State of New Jersey and of any federal court located in such State in

connection. w:th any action or proceeding arising out of or relating to this Note or the

other Loan Documents. Borrower and Guarantor hereby designate The Corporation Trusat
Company, located at 820 Bear Tavern Road, West Trenton, New Jersey 08628, as their
duly appointed agent to acce.'.pt servioe of pmcess within the State of New Jersey on their

hehalf,
This Note may not be changed or terminated orally.

A determination that any portion of this Note ig unenforceable or invalid shall not
affect the enforceability or validity of any other provision, and any determination that the
application of any provision of thig Nots to any person or circumatanse is illegal or
. unenforceable shall not affect the enforceability or validity of such provigion to the extent

legally perrissible and otherwise as it may apply to other parsonz or circumstances,

JURY TRIAL WAIVER, BORROWER AGREES THAT ANY SUIT,
ACTION OR PROCEEDING, WHETHER CLAIM OR COUNTERCLAYM,
BROUGHT BY BORROWER OR THE HOLDER, OF THIS NOTE ON OR WITH
RESPECT TO THIS NOTE OR ANY OTHER LOAN DOCUMENT OR THE
DEALINGS OF THE PARTIES WITH RESPECT HERETO OR THERETO,
SHALL BE TRIED ONLY BY A COURT AND NOT BY A JURY. BORROWER
AND LENDER EACH HEREBY KNOWINGLY, VOLUNTARILY AND

S139200400-1 4180 340D
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INTENTIONALLY WAIVE ANY RIGHT TO A TRIAL BY JURY IN ANY SUCH
SUIT, ACTION OR PROCEEDING, BORROWER ACKNOWLEDGES AND
AGREES THAT AS OF THE DATE HEREQF THERE ARE NO DEFENSES OR.-
OFFSETS TO ANY AMOUNTS DUE IN CONNECTION WITH THE LOAN,
FURTHER, BORROWER WAIVES ANY RIGHT IT MAY HAVE TO CLAIM OR
RECOVER, IN ANY SUCH SUIT, ACTTON OR PROCEEDING, ANY SPECIAL,
EXEMPLARY, PUNITIVE, CONSEQUENTIAL OR OTHER DAMAGES OTHER
THAN, OR IN ADDITION TO, ACTUAL DAMAGES, BORROWER :
ACKNOWLEDGHES AND AGREES THAT THIS PARAGRATH IS A SPECIFIC
AND MATERIAL ASPECT OF THIS NOTE AND THAT LENDER WOULD NOT
EXTEND CREDIT TO BORROWER IF THE WAIVERS SET FORTH IN THIS -

PARAGRAPH WERE NOT A PART OF THIS NOTE.
IN WITNESS WHEREOF, the undats:g;ned has executed this Note this 4__ day

of June, 2006,

WITNESS: ~ OneCap Partners 2, LLC,
" aNevada limited Liability company

By: OneCap Partners MM, Inc., i{s Managér

Autdl B Mo T ' '
Nameriwiid 8. Ve g e: Vincent Hegser
Title: President

i

STATEOF Nevada )
): 85.:

COUNTY OF Clavie )
1 certify that on June _;:L__ 2006, Vincent Hesser came before me i person and
stated to my satisfaction that he: .

{a)  made the attached instrument; and

()  was authorized to and did execute this instrtrment on behalf of and as
President of OneCap Partners MM, Inc. the Manager of OneCap Partners 2, LLC, &
Nevada limited liability company (the “Company™), the entity named in thiz instrument,
as the: frec act and deed of the Cﬂmpany, by virtu¢ of the authority granted by its
sgbers, 7

N OTARY PUBLIC

Counry of ClarkStava of Navads . :
HEIDT WILLTIAMS y mdgﬁﬂ

Na. 00-63815-1
008

; Appmmmem Eupnm Juns 23.

3!]9"!0‘00 M.‘IGDM\T

VHooo$550072



SCHEDUL
LENDERS

The Simes Family Limited Partnership
M&M Funding, Ine,

TLC Funding, Ing.

Josh Duitz

CB&M Funding, LLC

Lawton Enterprises, Inc. M/P/P
STC Funding, Inc. M/B/P
Bruce Berger

Solomon Berger

Charles Ira Epstein

Jeffrey A. Mayer

Howard Brown

Presidential Investments, Inc,
G&C Investment, Inc.
Evergreen CMF Funding, LLC
The Hampshire Generational Fund, LP
JTWT Financial, Inc.

Flug Funding, Inc.

MME Funding, LP

M.L. Bear Investments, Inc.
Wilson Kaplen

The Kaplen Foundation

Valley National Bank

11332/0a00-1 43830352
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1 CC10

RICHARD F. HOLLEY, ES(Q.
2 ¥ Nevada Bar No. 3077
OGONNA M. ATAMOH, ESQ. '

3 Nevada Bar No. 7589 Electronically Filed
SANTORO, DRIGGS, WALCH, ‘ 11/03/2009 04:53:.01 PM

4 || KEARNEY, HOLLEY & THOMPSON .
400 South Fourth Street, Third Floor ‘
5 || Las Vegas, Nevada 89101 | (2@‘; )SMAM'-‘
Telephone:  702/791-0308
6 || Facsimile: 702/791-1912 CLERK OF THE COURT
7 || Attorneys for Kennedy Funding, Inc.
8 DISTRICT COURT
9 CLARK COUNTY,NEVADA
10 |} KENNEDY FUNDING, INC., a New Jerscy
gorporation,
t Case No: AS582746
- Plaintiff, Dept. No.. X}
V.
13

ONECAT PARTNERS MM, INC, a Nevada
14 || cotporation; VINCENT W, HESSER, an
findividual; DOE INDIVIDUALS [ through X;
15 {| and ROE CORPORATIONS I through X,

ok
Q
Ry
I
=
‘&u’o
57
0
0
24
52
2%
£
54

16 Defendants.
17
18 MEMORANDUM OF COSTS
19 AND DISBURSEMENTS
22V 1 O $ §22.00
21 [ B erViCE OF PIOCESS veveitvroreerseesesreesseressesrsatsessssetasssseststsssessssestoneess. $ . 213.00
22 f Delivery CHAIEES .. .vrrserseesreese et ssenseecsessisieensessesssen s 170,00
23 B POSABS .. evveiresersnsiveseeesaeresessesseeeresssessesssessesssmresssesssssessnesssessssessse . 446.32 .
24 |l Facsimile............... T OO OO UURRRPRION ok 5,50
25 Phutocopleb ....... h) 663,45 .
26 1| Online RESEACH avmsssssssssssssessmssemesmsssspsssssssssssseses 11118 .
27 TOTAL $ 2,131.45 Total
28
06209-09/522005
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1 | STATE OF NEVADA )
sS.
2 || COUNTY OF CLARK )
3 Ogonna M. Atamoh, Esq. being duly sworn, states: that affiant is the attorney for the
4 || Plaintiff and has personal knowledge of the above costs and dishursements expended; that the
5 | items contained in the above memorandum are true and correct 10 the best of this affiant’s
6 II knowledge and belief; and that the said disbursements have been necessarily incurred and paid in
7 || this action.
g
9
Z
3 10
0 Ogpite™M. Admoh, Esqg.
9 g 11 Atiorndys fit Kennedy Funding, Inc.
<
= F 12 || SIGNED AND Sw'm before me this
gg s ay of SO ReEe 2009,
I IoNY
z3 | AN\ o o
oo NOTARY PUBLIC
an 15
o
16 i OTARY PUBLIC
2 TR SiATE OF NEVAGA
Ty 3 %L T County of Clark
17 N, DALTON
061041591
18 i
19
20
21
22
23
24
25
26
27
28
-2.
06209-09/522905
VHo00330




® orer. @

1 | ORDR

RICHARD F. HOLLEY, ESQ. FIL
2 | Nevada Bar No. 3077 ED
OGONNA M. ATAMOL, ESQ). NOV - 4 2009
3 |t Nevada Bar No. 7589
SANTORO, DRIGGS, WALCH, 1AL
4 || KEARNEY, HOLLEY & THOMPSON CLERK OF COURT
400 South Fourth Street, Third Floor
5 || Las Vegas, Nevada 89101
Telephone:  702/791-0308
6 || Facsimile: 702/7191-1912
T || Attorneys for Kennedy Funding, ne,
8
DISTRICT COURT
9
% CLARK COUNTY, NEVADA
10
& KENNEDY FUNDING, INC., a New Jersey
3! % 11 || corporation,
< (Case No.: A582746
= ” 12 Plaintiff, Dept. No.; Xl
08., ?j_l 13 v,
jran ™
5 14 | ONECAP PARTNERS MM, INC, a Nevada 4 DORSaZ740
L corporation; VINCENT W. HESSER, an
O {5 | individual; DOE INDIVIDUALS ! through X; : g
gz and ROE CORPORATIONS [ through X, :
16 '
< % Defendants.
N 17
Eg:: 18
Q 1 0 ORDER GRANTING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT
. 1
m Plaintiff KENNEDY FUNDING, INC.’s, (“Plaintiff”) Motion for Summary Judgment
| 20
o (“Motion for Summary Judgment”), having come on for hearing on October 27, 2009, at 9:00
am. Harold P, Gewerter, Esq. of the law firm Harold P. Gewerter, Esq., Lid,, appeared on
22
) behalf of Defendants ONECAP PARTNERS MM, INC. (“Onecap™ and VINCENT W,
2

HESSER (“Defendants”), and Ogonna M. Atamoh, Esq. of the law firm of Santoro, Driggs,

|

=T

g E’z; 5 Walch, Keamey, Holley & Thompson appeared on behalf of Plaintiff, with no other appearances
% :6 having been made. The Court having heard the argument of counsel and having reviewed and
% % E;em’“i“t'd the papers, pleadings and records on file in the above-entitled matier, including
panr]

Plaintiff's Motion for Summary Judgment and the supporting Affidavit of Kevin Wolfer, filed

[
=}

06209-09/5 19447 11~32=09P03:31 RCVD
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SANTORO, DRIGGS, WALCH,
KEARMEY, HOLLEY & THOMPSON
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10
11
12
13
i4

16
17
18
19
20
21
22
23
24
25
26
27
28

September 22, 2009, Defendants’ Opposition to Motion for Summary Judgment, filed on or
about QOctober 6, 2009, and Plaintiff's Reply in Support of the Motion for Summary Judgment,
filed Qctober 20, 2009, and good causc sppearing therefore;

Pursuant to the findings of fact and conclusions of law placed on the record at the hearing
and incorporated herein pursuant to Rule 52 of the Nevada Rules of Civil Procedure, and good
cause appearing, this Court enters summary judgment against Defendants and rules as follows:

FINDINGS OF UNDISPUTED FACTS

1. The Court makes these findings of fact by construing the pleadings and proof in
the light most favorable to the non-moving party, drawing all reasonable inference in their favor.

2. There is no genuine issue of material fact that there was a binding contract
between Plaintiff Kennedy Funding, Inc. and OneCap Partners 2, LLC (“OneCap Partners”),
entitled the “Loan and Security Agreement” (the “Loan Agreement”) dated June 15, 2006, for
OneCap Partners’ purchase of unimproved real property consisting of 78.74+ acres of raw land
located along Casino Drive and the Colorade River in Laughlin, Nevada 89029, Clark County
Assessor Parcel Numbers 264-25-101-001 and 264-25-201-001 (the “Property”) for a purchase
price of TWELVE MILLION DOLLARS ($12,000,000.00).

3 There is no genuine issue of material fact that the Loan Agreement is evidenced
by a Promissory Note dated June 15, 2008, in the amount of $12,000,000.00, made by OneCap
Partners payable to Kennedy Funding as agent of the Lenders.

4, There is no genuine issue of material fact that OneCap Partners executed and
delivered to Kennedy Funding a Deed of Trust with Security Agreement, Financing Statement
for Fixture Filing and Assignment of Rents (“Deed of Trust”) against the Property, which was
recorded on June 13, 2006, with the Clark County Recorder’s Office as Instrument No.
2006061 5-0005324,

5. There is no genuine issue of material fact that Kennedy Funding, Gary Owen II,
LLC (“Option Holder™) and OneCap Partners executed a Subordination and Attornment
Apreement (“Subordination Agreement”) in which the Option Holder agreed to subordinate its

limited option to purchase the Property 1o Kennedy Funding’s Deed of Trust.

_a.
06209-08/5 19467
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6. There is no genuine issue of material fact that as additional security for the loan,
OneCap Partners executed and delivered to Kennedy Funding, an Assignment of Leases and
Rents dated June 14, 2006 and recorded June 15, 2006, with the Clark County Recorder’s Office
as lnstrument No. 200606]}000'5325, and an Assipgnment of Licenses, Contracts, Plans,
Specifications, Surveys, Drawings and Report dated June 15, 2006 (Assignment of Licenses™),

7. There is no genuine issue of material fact that to further secure payment of the
Note, on June 14, 2006, Defendant Vincent Hesser (“Hesser”) and Defendant OneCap Partners
MM, Inc. (“OneCap Partners MM”)} (“collectively “Defendants”) executed personal
unconditicnal guaranties of the loan to Kennedy Funding.

8. There is no genuine issue of material fact that at the time of the transaction
between OneCap Partners, Hesser was the President of OneCap Partners and OneCap Partners
MM,

9. There is no genvine issue of material fact that OneCap Partners also granted a
properly perfected security interest to Kennedy Funding by way of a UCC-t Financing
Statement fited with the Clark County Recorder's Office on June 15, 2006 as Instrument No.
20060615-0005326.

10.  There is no penuine issuc of material fact that OneCap Partners and Defendants
executed an Environmental Indemnity Agreement in favor of Kennedy Funding, under which
they agreed to indermnify Kennedy Funding for noncompliance of environmental laws.

11.  There is no genuine issue of material fact that OneCap Partners defaulted under
the Note and Deed of Trust by failing to make its monthly installment payment of $250,000.00.

12.  There is no genuine issue of material fact that OneCap Partners is in default under
the Deed of Trust for failure to provide Kennedy Funding with current proof of liability
insurance and for failure to timely pay its tax obligations relating to the Property.

13.  There is no genuine issue of material fact that OneCap Pariners transferred its
interest in the Property to Nevada Ueno Mita, L1.C (“Nevada Ueno™), and under the Deed of
Trust and Loan Agreement, OneCap Partner’s transfer of the Property to Nevada Ueno was a

default.

23
(16209-09/519467
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i4.  Plaintiff’s Motion for Summary Judgment was properly served on September 23,
2009, Defendants’ Opposition te Plaintiff's Maotion for Summary Judgment was properly served
on or about October 6, 2009, and Plaintiff’s Reply in Support of Motion for Summary Judgment
was properly scrved on October 20, 2009.
CONCLUSIONS OF EAW

1. Nevada law requires that to show a breach of contract, one must show (1) the
existence of a valid contract, (2) a breach, and (3) damages as a result of the breach., See

Richardson v. Jangs, | Nev, 403 (Nev. 1865); see also Saini v. Int'l Game Tech, 434 F.Supp.2d

913, 923 (D. Nev. 2006) {holding that “the failure to perform one’s obligations within the
gxpress terms of an agreement constitutes a literal breach of contract.”).

2. Inn this case, the contract was clear and unambiguous, and Defendants breached
the contract entered into with Defendants OneCap Partners MM and Hesser.

3 The contract between Plaintiff and Defendants was valid, binding, and
enforceable.

4. Defendants breached the contract by failing to make the April 2008 payment, and
failing to make any payments since defaulting on the Note in satisfaction of the Loan
Agreement,,

5. Defendants’ conduct was a material breach of the contract and Plaintiff has been
damaged by said breaches.

ORDER GRANTING SUMMARY JUDGMENT
1. I3ased upon the foregoing, IT IS HEREBY ORDERED, ADJUDGED, AND

DECREED THAT Plaintiff’s Motion for Summary Judgment is GRANTED as to liabitity only.

Q6209-09/5 19467
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2. IT IS FURTHBER ORDERED, ADJUDGED, AND DECREED THAT an
evidentiary hearing will be scheduled to address the exact amount of damages lo be assessed
against Defendants and in favor of Plaintift,

IT IS SO ORDERED.

Dated this ’j day of Mm 2009,

DIST OURT G’E"m

Submitted by:

SANTORO, DRIGGS, WALCH, KEARNEY,
HOLLEX¥# THOMPSOMN"

aBar No, 3077
Ogdina M. Atamoh, Esq.
Nevada Bar No, 7589

400 S. Fourth Street, Third Floor
Las Vegas, NV §910]

Attorneys for Plaintiff

06209-09/5 19447
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09A582746

DISTRICT COURT
CLARK COUNTY, NEVADA
Business Court COURT MINUTES November 05, 2009
09Ab82746 Kennedy Funding Inc

Ve
Onecap Partners MM Inc, Vincent Hesser

November 05, 2009  9:30 AM Hearing Sumimary Judgment Hearing on
Damages
HEARD BY: Gonzalez, Elizabeth COURTROOM: RJC Courtroom 14C

COURTCLERK: Kathy Klein

RECORDER: Jill Hawkins

PARTIES
PRESENT: Atamoh, Ogonna M. Attorney
Gewerter, Harold Atlorney
Phillip
JOURNAL ENTRIES

- Testimony and exhibits presented. {See worksheets). Court noted it heard sufficient testimony and
reviewed paragraph 5 of the guarantee. Colloquy regarding exhibit one to the opposition containing
the agreement of the settlement in the Bankrptcy Court. Court directed Ms. Atamoh to submit a
supplemental declaration regarding the lenders, within two weeks. COURT QORDERED, matter
CONTINUED to chambers for decision and Counsel to notify chambers if requesting arguments.

12704709 (CHAMBERS) SUMMARY JUDCMENT HEARING/ DECISION

PRINT DATE:  11/06/2009 Page 1 ot 1 Minutes Date: November (05, 2009
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RICHARD F. HOLLEY, ESQ.

Nevada Bar No. 3077 ny _

OGONNA M, ATAMOH, ESQ. M‘W 5 2003

Nevada Bar No. 7589 LAL.

SANTORO, DRIGGS, WALCH, CLERK céé‘aﬂﬁ

KEARNEY, HOLLEY & THOMPSON

400 South Fourth Street, Third Floor

Las Vegas, Nevada 89101

Telephone:  702/791-0308

Facsimile:  702/791-1912 ‘DORGSZIE
518020

e emercons | I

CLARK COUNTY, NEVADA

KENNEDY FUNDING, INC., a New Jersey
carporation,

KEARNEY HOLLEY & THOMPSONM

Case No: AS582746
Plaintift, Dept. No..  XI

¥,

ONECAP PARTNERS MM, INC, a Nevada
corporation; VINCENT W, HESSER, an

individual; DOE INDIVIDUALS 1 through X; | NOTICE OF ENTRY ORDER
and ROE CORPORATIONS [ through X,

Defendants,

I
]
£
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YOU, and each of you, will please take notice that an Order Granting Plaintiff's Motion

for Summaty Judgment in the above entitled matter was filed and entered by the Clerk of the

above-entitled Court on the 4th day of November, 2009, a copy of which is attached hereto.
Dated this__ 5 © day of November, 2000,

SANTORO, DRIGGS, WALCH,
KEABNE LY & THOMPSON

i

- Wﬁomm, ESQ.
ev ar No. 3077
RECEIVE YFONNA M. ATAMOH, ESQ,

NOy D 2009 Nevada Bar No. 7589
400 South Fourth Street, Third Floor

CLERK OF T8 COURT Las Vegas, Nevada 89101
Attorneys for Kenmedy Funding, Inc.
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RICHARD F. HOLLEY, ESQ.
Nevada Bar No. 3077 ! F l LE D
OGONNA M. ATAMOH, ESQ.
Nevada Rar No. 7589 NOV - &4 2223
SANTORO, DRIGGS, WALCH, .
KEARNEY, HOLLEY & THOMPSON ciag;a A
400 South Fourth Street, Third Floor CLERK GF COURY
Las Vegas, Nevada 89101

Telephone:  702/7%1-0308

Facsimile: T02/791-1912
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Attorneys for Kennedy Funding, Inc.

DISTRICT COURT
CLARK COUNTY, NEVADA
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KENNEDY FUNDING, INC., a New Jersey
corporation,

—
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Case No.: AS582746
Plaintiff, Dept. No.: X1

3]

v,

ONECAP PARTNERS MM, INC, a Nevada
corporation; VINCENT W, HESSER, an
individual; DOE INDIVIDUALS | through X;
and ROE CORPORATIONS 1through X,
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Drefendants.
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ORDER GRANTING PLAINTIFF’S MOTION FOR SUMMARY JUDGMENT
Plaintiff KENNEDY FUNDING, INC.’s, (“Plaintiff”) Motion for Summary Judgment

by
= o

(“Motion for Summary Judgmem™), having come on for hearing on October 27, 2009, at 9:00

o5

am. Harold P. Gewerter, Esq. of the law firm Harold P. Gewerter, Esq., Ltd., appeared on

behalf of Defendants ONECAP PARTNERS MM, INC. (“Onecap™ and VINCENT W,

i T
g

HESSER (“Defendants”), and Ogonna M. Atamoh, Esg. of the law firm of Santoro, Driggs,

L8]
-

Walch, Keamney, Holley & Thompson appeared on behalf of Plaintiff, with no other appearances

Es
L

having been made. The Court having heard the arpument of counsel and having reviewed and

b
o

examined the papers, pleadings and records on file in the above-entitied matter, including

3N ]
~J

Plaintiff’s Motion for Summary Judgment and the supporting Affidavit of Kevin Wolfer, filed

B
o
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September 22, 2009, Defendants® Opposition to Motion for Summary Judgment, filed on of

about October 6, 2009, and Plaintiff’s Reply in Suppont of the Motion for Summary Judgment,
filed October 20, 2009, and good cause appearing therefore;

Pursuant to the findings of fact and conclusions of law placed on the record at the hearing
and incorporated herein pursuent to Rule 52 of the Nevada Rules of Civil Procedure, and good
cause appearing, this Court enters summary judgment against Defendants and rules as follows:

FINDINGS OF UNDISPUTED FACTS

1. The Court makes these findings of fact by construing the pleadings and proof in
the light most favorable to the non-moving party, drawing all reasonable inference in their favor,

2. There is no genuine issue of material fact that there was & binding confract
between Plaintiff Kennedy Funding, Inc, and OneCap Partners 2, LLC (“OneCap Partners™),
entitled the “Loan and Security Agreement” (the “Loan Agreemem”™) dated June 15, 2006, for
OneCap Partners’ purchase of unimproved real property consisting of 78.714+ acres of raw land
located along Casine Drive and (he Colorado River in Laughlin, Nevada 89029, Clark County
Assessor Parcel Numbers 264-25-101-001 and 264-25-201-001 (the “FProperty™) for a purchase
price of TWELVE MILLION DOLLARS ($12,000,000.00).

3. There is no genuine issue of material fact that the Loan Agreement is evidenced
by a Promissory Note dated June 15, 2006, in the amount of $12,000,000.00, made by OneCap
Partners payable to Kennedy Funding as agent of the Lenders.

4, There is no genuine issue of materal fact that OneCap Partners executed and

delivered to Kennedy Funding a Deed of Trust with Security Agreement, Financing Statement

for Fixture Filing and Assipnment of Rents (“Deed of Trust™) against the Property, which was

recorded on June 15, 2006, with the Clark County Recorder's Office as Instrument No.

20060615-0005324.

5. There i3 no genuine issue of material fact that Kennedy Funding, Gary Owen 11,

LLC (“Option Holder”) and OneCap Partners executed a Subordination and Attormment
Agreement (*Subordination Agreernent”™) in which the Option Holder agreed 1o subordinate its
limited option 1o purchase the Property 1o Kennedy Funding’s Deed of Trust.
L2
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6. There is no penuine issue of material fact that ps additional security for the loan,
OneCap Partners executed and delivered to Kennedy Funding, an Assignment of Leases and
Rents dated June 14, 2006 and recorded June 15, 2006, with the Clark County Recorder’s Office
as Instrument No. 20060615-0005325, and an Assignment of Licenses, Contracts, Plans,
Specifications, Surveys, Drawings and Report dated June 15, 2006 (Assignment of Licenses™).

7. There js nic genuine issue of material fact that to further secure payment of the
Note, on June 14, 2006, Defendant Vincent Hesser (“Hesser™} and Defendant OneCap Partners
MM, Ine. (“OneCap Partners MM”) (“collectively “Defendants”) executed personal
unconditional guaranties of the loan to Kennedy Funding.

8. There is no genuine issue of material fact that at the time of the transaction
between OneCap Partners, Hesser was the President of OncCap Partners and OneCap Partners
MM.

9. There is no genuine issue of material fact that OneCap Partners also grantéd a
properly perfected security interest to Kennedy Funding by way of a UCC-1 Financing
Statement filed with the Clark County Recorder’s Office on June 15, 2006 as Instrument No,
20060615-0005326.

10.  There is no genuine issug of material fact that OneCap Partners and Defendants
executed an Environmental Indemnity Agreement in favor of Kennedy Funding, under which
they agreed to indemnify Kennedy Funding for noncompliance of environmental laws.

I1.  There is no genuine issue of material fact that OneCap Partners defaulted under
the Note and Deed of Trust by failing to make its monthly installment payment of $250,000.00.

12.  There is no genuine issue of material fact that OneCap Pariners is in default under
the Deed of Trust for failure to provide Kennedy Funding with current proof of Hability
insurance and for failure to timely pay its tax obligations relating to the Property.

13.  There is no genuine issuc of material fact that OneCap Partners transferred its
interest in the Property to Nevada Ueno Mita, LLC (*Nevada Ueno™), and under the Deed of
Trust and Loan Agreement, OneCap Pariner’s transfer of the Property to Nevada Ueno was a

default.

23
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14, Plaintiff's Motion for Summary Judgment was properly served on September 23,

[

2009, Defendants’ Opposition to Plaintiff’'s Motion for Summary Judgment was properly served

2
3 || on or about October 6, 2009, and Plaintiff’s Reply in Support of Motion for Summary Judgment
4 || was properly served on October 20, 2009,
5 CONCLUSIONS OF L.AW
6 1. Nevada law requires that to show a breach of contract, one must show (1} the
7 il existence of a valid contract, (2) a breach, and (3) damages as a result of the breach, See
8 || Richardson v. Jones, 1 Nev. 405 (Nev. 1865); sce also Saini v, Int’'] Game Tech, 434 F.Supp.2d
9 || 913, 923 (D. Nev. 2006) (holding that “the failure to perform one’s obligations within the
é 10 || express terms of an agreement constitutes a literal breach of contract.™).
EJ;S(% 11 2. | In this case, the contract was clear and unambiguous, and Defendants breached
‘é ﬁ 12 | the contract entered into with Defendants OneCap Partners MM and Hesser.
E’?; t, 13 3 The contract between Plaintiff and Defendants was valid, binding, and
gé‘l 14 || enforceable.
8‘ m 15 4, Defendants breached the contract by failing to make the April 2008 payment, and
E% 16 || failing to make any payments since defaulting on the Note in satisfaction of the Loan
G%x 17 || Agreement..
e 18 5. Defendants’ conduct was a material breach of the contract and Plaintiff has been
19 {i damaged by said breaches.
20 ORDER GRANTING SUMMARY JUDGMENT
21 i. Based upon the foregoing, IT 1S HEREBY ORDERED, ADJUDGED, AND
22 {| DECREED THAT Plaintiff’s Motion for Summary Judgment is GRANTED as to liability only.
23
24
25
26
27
28
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2. IT IS FURTHBER ORDERED, ADJUDGED, AND DECREED THAT an
evidentiary hearing will be scheduled to address the exact amount of damages to be assessed
against Defendants and in favor of Plaintiff.

1T 1S SO ORDERED.

Dated this lj; day of MOVEANERY | 200.
BLIZARETH GOFF GUNZAIEZ

DISTRICT COURT JUDGE

Submitted by:
SANTORQ, DRIGGS, WALCH, KEARNEY,

HD THOMPSQM
v , u oo) o

Opénna M. Atamoh, Esq.
Nevada Bar No, 7589

400 S, Fourth Street, Third Fleor
Las Vegas, NV 89101

Attorneys for Plaintiff’

§ KEARNEY, HOLLEY & THOMPSON
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KEARNEY, HOLLEY & THOMPSON

SANTORO, DRIGGS. WALCH,

SoW

Lo P Y

S0 ~1 on Lh

CERTIFICATE OF MAILING

I HEREBY CERTIFY that, on the 5th day of November, 2009, and pursuant to NRCP
3(b), I deposited for mailing in the U.S. Mail 4 true and correct copy of the foregoing NOTICE
OF ENTRY OF SUMMARY JUDGMENT ON LIABILITY ONLY, postage prepaid and
addressed to:
Harold P. Gewerter
Harold P. Gewerter, Esq., Lid.
2705 Airport Drive
Morth Las Vegas, NV 89032

Attorneys for Defendants

i Y
CE 2wl
An employee of Santoro, Driggs, Walch,
Kearney, Holley & Thompson

Page 2 of 2
06209-09/524115.dog
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RICHARD F. HOLLEY, ESQ.
Nevada Bar No., 3077
OGONNA M., ATAMOH, ESQ. _
Nevada Bar No. 7589 Electronically Filed
SANTORO, DRIGGS, WALCH, 11/05/2008 07:58:5% AM
KEARNI;Z]Y, HOLLEY &IEHDMPSON .

400 South Fourth Street, Third Floor

Las Vegas, Nevada 89101 % ﬁé‘ﬁ“‘m——*
Telephone:  702/791-0308

Facsimile: 702/791-1912 GCLERK OF THE COURT

(o]

Attorneys for Kennedy Funding, Inc.

DISTRICT COURT
CLARK COUNTY, NEVADA
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KENNEDY FUNDING, INC., a New Jersey
corporation,

i
al

Case No.: A582746
Plaintiff, Dept. No.: Xl

b

V.

ONECAP PARTNERS MM, INC, a Nevada
corpomtmn, VINCENT W. HES%];*,R an
individual; DOE INDIVIDUALS 1 through X:
and ROE CORPORA! {ONS I through X,

Bamand. I e
i) LV Fu

Defendants.

§ SANTORO, DRIGGS, WALCH,
(& KEARNEY, HOLLEY & THOMPSON
=

-2

'8 RECEIPT OF COPY
;z RECEIPT OF COPY of the foregoing DECLARATION OF KIM VACCARELLA
. DFCLARATION DF OGONNA M. ATAMOH, ESQ.; AND MEMDRANDUM OF COSTS
22
23 |
24
25 ild P. it
2705 Alrport Drive
26 North Las _Vega‘;, NV 89032
27 Attorneys for Defendants
28 -
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0DA582746

DISTRICT COQURT
CLARK COUNTY, NEVADA
Business Court COURT MINUTES November 19, 2009
02AS82740 Kennedy Funding Inc

Vs
Onecap Partners MM Ing, Vincenl Hesser

November 19, 2009  9:.00 AM Status Check

HEARD BY: Gonzalez, Elizabeth COURTROOM: RJC Courtroom 14C
COURTCLERK: Kathy Kiein

RECORDER: [ill Hawkins

PARTIES
PRESENT: Atamoh, Ogonna M.  Attorney
Gewerter, Harold Attorney
Phillip
JOURNAL ENTRIES

- Colloquy regarding the future hearing date for decision on the summary judgment hearing on
damages, and the supplemental affidavit to be provided, Court noted all dates stand.

PRINT DATE:  11/19/2009 Page1of1l Minutes Date: November 19, 2009
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DECL
RICHARD F. HOLLEY, ESQ.
Nevada Bar Mo, 3077

OGO . H, ESQ.
Nevasiiw Bﬂ:ﬁi\;!%A;'%giO 1 ESQ F[ HMED

SANTORO, DRIGGS, WALCH,
KEARNEY, HOLLEY & THOMPSON NOV 1 9 2008
400 South Fourth Street, Third Floor -
Las Vegas, Nevada 89101 D b et
Telephone:  762/791-0308 c%m: OF COURT
Facsimile: 702/791-1912

Attorneys for Kennedy Funding, Inc.

DISTRICT COURT
CLARK COUNTY, NEVADA

VHO00346
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:
o KENNEDY FUNDING, INC., a New Jersay
3 é 11 || corporation,
<E Case No.; A582746
= ' 12 Plaintiff, Dept. No.. Xl
)
V] E] I3 v,
gj In Chambers Hearing Date:
al, 14 [| ONECAP PARTNERS MM, INC, a Nevada December 4, 2000
D'I+ corpotation; VINCENT W, HESSER, an 08AB82745
a a] 15 indiVidual; DOE INDIVIDUALS | thl'DUgb X, 534651
Ez 6 and ROE CORPORATIONS [ through X,
c%g Defendants. l ”l "l"
17
3 | 18 SUPPLEMENTAL DECLARATION OF KEVIN WOLFER
R 1°
) 50 [, Kevin Wolfer, do hereby swear under penalty of perjury that the following assertions
. are teue to the best of my knowledge and belief:
7 1. I am Chief Executive Officer of Kennedy Funding, Inc. (alternatively “Kennedy
Funding” or “Lender™).
23
” 2. [ have personal knowledge of the matters set forth below based upon my personal
E 5T review of the books and records maintained by Kennedy Funding in the ordinary course of |
el | o ‘ o
Q Ez&ﬁ; business and based upon my involvement in monitoring the history of the trapsaction giving rise
'?-“_ %7 ?i to the Motion for Summary Judgment against Defendant in connection with the loan guarantied
h
Fé %8 W for Nevada Ueno Mita, LLC, formerly known as OneCap Partners 2, LLC (“Nevada Ueno™). |
=
D6209-0%/525907.doc




SDW SANTORG, DRIGGS, WALGH,
KEARNEY, HOLLEY & THOMPSON

With respect to matters based upon information and belicf, T believe the statements made to be
trie and commect.

3 As part of my duties at Kennedy Funding, I monitor the performance of loans,
such as that certain loan extended by Kennedy Funding to OneCap, subsequently assigned to
Nevada Ueno, in conncction with that certain $12,000,000 Promissory Note and first deed of
trust on real property dated June 15, 2006 (the “Loan™). In that capacity | am personally familiar
with the manner in which Kennedy Funding's documents, books, files and records are prepared
and maintained.

4. It is Kennedy Funding’s practice and procedisre to maintain records and to record
transactions, acts, conditions and events concerning Kennedy Funding and its various loans,
including the Loan, at or about the time such transactions, acts, conditions, or events occur.
Kennedy Funding relies upon these records in connection with its business dealings with
barrowers.

3. 1 arn competent to testify to the maners contained in this declaration, and if called,
could and would so testify,

6. [ have personally reviewed the business records of Kennedy Funding concerning
the Loan made by Kennedy Funding to OneCap.

7. [ have personal knowledge of the matters set forth below, except as to those
matters based upon information and betief. With respect to the matters based upon information
and belief, I believe the assertions to be true and correct.

8. I make this Supplemental Declaration in support of Kennedy Funding'’s Motion
for Summary Judgment as it relates to the evidentiary hearing on damages sought against
Defendant Guarantors Vincent W. Hesser and Onecap Partners MM, Inc.

Evidentiary Hearing on Damages

9, On November 5, 2009, this Court held an evidentiary hearing on the damages
sought by Kennedy Funding against the Guarantors, which hearing srose from the Motion for
Summary Judgment, for which the Court found liabtlity against the Guarantors, but reserved the

adjudication of damages subject to an evidentiary hearing 1o establish damages,

.
Q62092-09/525907 doc
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KEARMNEY, HOLLEY & THOMESON
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10.  During the evidentiary hearing on damages, the Guarantors raised for the frst
time the basis for Kennedy Funding's authorization from the Co-Lenders to the Loan to
commence the action against the Guarantors, to participate in the bankruptey proceedings of the
Borrower, and to foreclose on the Property.

}1. By way of this Supplemental Declaration, Kennedy Funding submits
documentary evidence to support ifs authorization to commence the above-captioned action,

among other things.

Co-Lender Agreement Expressly Authorizes Kennedy to Commence Action

12, Kennedy Funding Kennedy Funding is 2 New Jersey corporation that is located
and headquartered in New Jerscy,

13, On June 15, 2006, OneCap Partners 2, LLC (altematively “Borrower” or
“OncCap”) and Kenncdy Funding, as agent of the Co-Lenders, entered into & Loan and Security
Agreement (“Loan Agreement™), pursuant to which Kennedy Funding made a $12 million loan
to OneCap to facilitate the purchase of unimproved real property consisting of 78.74+ acres of
raw land located along Casino Drive and the Colorado River in Laughlin, Nevada 89029, Clark
County Assessor Parcet Numbers 264-25-101-001 and 264-25-201-001 (the “Property”). A true
and correct copy of the Loan Agreement is attached as Exhibit “1” to my declaration previously
filed with this Court on September 22, 2009, in support of the Motion for Summary Judgment.

14.  Exhibit D to the Loan Agreement identifies the following Co-Lenders to the

12,000,000 Loan:

CO-LENDERS

The Simes Family Limited Parinership

M&M Funding, Inc.

TLC Funding, Inc.'

Josh Duitz

CB&M Funding, LLC

' T Funding, Inc.'s 1 00% portion of the Loan is solely funded by Tohn Preseott,

-3.-
06209-09/5255%07.doc
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SANTORO, ORIGGS, WALLCH,
HEARNEY, HOLLEY & THOMPSON
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Lawton Enterprises, Inc. M/P/P

STC Funding, Inc, M/P/P

Bruce Berger

Solomon Berger

Charles Ira Epstein

Jetfrey A, Mayer

Howard Brown

Presidential Investments, knc.

G&G Investment, Inc.

Evergreen CMF Funding, Inc,

The Hampshire Generational Fund, LP

JWI Financial, Inc.

MMR Funding, LP

M.L. Becr Investments, Inc.

Wilson Kaplen

The Kaplen Foundation

Valley National Bank

5. On or about June 15, 2006, the Co-Lenders and Kennedy Funding exceuted the
Co-Lenders Agreement, under which the Co-Lenders expressly authorized Kennedy Funding to
cnforce the Loan on behalf of the Co-Lenders as follows:

3. Agent shall scrvice and enforce the Loan and in so doing
shall exercise due care. ..

L1

7. Upon default in the payment of performance of the Loan
Agreement, Lender shall take such appropriate legal action
for the enforcernent thercof as Agent deems advisable in its
sole discretion.

LY

D6209-09/525907. doc
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9. Agent shall have full and complete authorization and shall
not be liable to the Lender for any action taken or
suggested by 1 hereunder in good faith and in accordance
with the opinion of counsel provided it has complied with
the requircment of consent hereunder.

See Co-Lenders Apreement, §Y 3, 7, 9, a true and comrect copy which is attached hereto as
Exhibit “11".
16.  The Co-Lenders Agreement further contemplates thal Kennedy Funding, as the
Agent for the Co-Lenders, will incur attorneys® fees and costs in any actions the Agent Kennedy
Funding commences on behalf of the Co-Lenders, and provides in pertinent part as follows:
8. All expenses, including, but not limited 10, counsel fees and
court costs paid or incurred by Agent in any such action shall
be borne pro rate by the parlics hereto io proportion to their
respective Lender's Perceniage to the extent no paid by
Borrower. ..
See Co-Lenders Agreement, § 8, a true and correct copy which is attached hercto as Exhibit
117,

Quarterly Reports Apprised Co-Lenders of Guarantor Action

17. Kennedy Funding also sends Quarterly Reports to its Co-Lenders. I oversce the
preparation and dissemination of the Quarterly Reports to the Co-Lenders, including the
Quarterly  Reports  Matthew Cole, the Senior Vice President of Kennedy
Funding, and Jordan DcFlora, New Jersey counsel for Kennedy Funding, sent to the Co-Lenders
each quarter in 2009 regarding the efforts to foreclose on the Property securing the Loan, the
Borrower’s subsequent voluntary bankruptcy proccedings which stayed the foreclosure sale, and
the commencement of the litigation against the Guarantors, atnong other things.

18.  The First Quarterly Report provided the Co-Lenders with an update on the
foreclosure sale that was stayed as a result of the Borrower’s Chapter 11 Bankruptcy Petition, A

true and correct copy of the First Quarterly Report dated January 23, 2009, is attached hereto as

Exhibit *12”.

06209-09/525907.dac
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19.  The Sccond Quarterly Report provided the Co-Lenders with an update on the
stayed foreclosure sale, efforts to terminate the awtomatic stay in the Borrower’s bankruptcy, and
the commencement of the guarantor action against the Defendant Guarantors. A true and correct
copy of the Second Quarterty Report dated April 1, 2009, is attached hereto as Exhibit 137,

20.  The Third Quarterly Report provided the Co-Lenders with an update on the
objection to the Borrower’s Chapter 11 Plan and efforts to convert the Borrower's Chapter 11
bankruptcy case to a Chapter 7 case. A true and correct copy of the Third Quarterly Report
dated July 1, 2009, is attached hereto as Exhibit “14”.

21, The Fourth Quarterly Report provided the Co-Lenders with an update on the
bankruptcy ~ case and  the  scitlement  agreement under  which  Kennedy
Funding gave the Borrower until March 2010 to sell the property or the stay would be
terminated. A true and correct copy of the Fourth Quarterly Report dated October I, 2009, iz
attached hereto as Exhibit “15”.

22, Kennedy Funding has the express authority to act on behalf of the Co-Lenders
pursuant to the Co-Lenders Agreement, and has kept the Co-Lenders apprised of the status of the
Borrower's bankruptcy case and guarantor action

23. 1 am over the age of eightecen (I18) and have personal knowledge of and am
cornpetent 1o testify as to each of the matters set forth herein,

I declare under penalty of perjury under the laws of the United States that the foregoing is

true and correct.

Executed this _[_Z;fday of November, 2009, in Hackensack, New Jersey.

Woohen

Kevin Wolfer

NEA0902/525907.doc
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CO-LENDERS AGREEMENT

CO-LENDERS AGREEMENT dated as of June 15, 2006, between The Simes Family Limited
Partnership, M&M Funding, Inc., John Prescoit, Josh Duitz, CB&M Funding, LLC, Lawton
Enterprises, lnc, M/P/P, STC Funding, Inc. M/P/P, Bruce Berger, Solomon Berger, Charies Ira
Epstein, Jeffrey A. Mayer, Howard Brown, Presidential Investments, Ine., G&C Investments, Inc.,
Evergreen CMF Funding, LLC. The Hampshire Generational Fund, LP, JWI Financial, Inc., Flug
Funding, Inc., MMR Funding, LP, M.L. Beer Investments, Inc., Wilson Kaplen, The Kaplen
Foundation, Valley National Bank having the addresses as set forth in Exhibit “A” attached hereto
(hereafter collectively referred to as “Lender”) and Kennedy Funding, Inc., having its principal place
of business at Two University Drive, Suite 402, Hackensack, New Jersey 07601, ("Agent™).

WITNESSETH

Whereas, pursuant to a Loan Agreement and related documents (the “Loan Agreement™) between
One Cap Partners 2, LLC (“Borrower”) and various guarantors (“Guarantors™) of Borrower's
obligations to Lender, the Leader will make or has made 2 Loan of Twelve Million Dollars
($12,000,000) to the Borrower, the (“Loan”) and;

Whereas, pursuant to the Loan Agreement the Borrower has executed and delivered to Lender a
Promissory Note (the “Note™ in the amount of (exclusive of interest) Twelve Million Pollars
{£12,000,000), other security agreements covering certain assets of the Borrower and Guarantors (the
“Agreements™), and other instruments and documents.

NOW THEREFORE IT IS AGREED

1. A, Each Lender hereto irrevocably agrees to participate in the Loan in the amount of
and/or at percentage of the Loan, as set forth below (“Lender’s Percentage”):

LENDER’S
LENDER PERCENTAGE
The Simes Family Limited Partmership 0.500%
M&M Funding, Inc. 0.500%
John Prescott 1.000%%
Josh Duitz 1.000%
CB&M Funding, LLC 1.000%
Lawton Enterprises, Inc. M/P/P 1.000%
STC Funding, [nc. M/P/P 2.000%

Col.endery\QaeCap

VHo00353




CoLenders Agreement
One Cap Pantners 2, LLC

June 13, 2006
Bruce Berger 2.000%
Solomon Berger 2.000%
Charles Ira Epstein 2.000%
Jeffrey A. Mayer 2.000%
Howard Brown 2.000%
Pregidential Investments, Inc. 2.000%
G&C Investment, Inc. 3.000%
Evergreen CMF Funding, LLC 3.000%
The Hampshire Generationat Fund, LP 3.000%
JWI Financial, Inc. 3.000%
Flug Funding, Inc. 6.000%
MMR Funding, LP 11.333%
M.L. Beer Investments, Inc, 10.000%
Wilson Kaplen 10.000%
The Kaplen Foundation 15.000%
Valley National Bank 16.667%

B. Each Lender has detivered to Agent its certified check or equivalent good funds for
its respective share of the amount of the Loan.

2. Each Lender shall own an nndivided fractional interest in the Loan, in its respective Lender's
Percentage, and in al! documents, instruments and collateral issued by the Borrower or the
Guarantors (collectively referred to as “Obligors™) to the Lender, and in all payments made
thereon and in any recoveries or distribution in connection therewith. Notwithstanding
anything else contained herein to the contrary, each Lender shall only be entitled to receive
the benefits of its individual fractional intcrest in the Loan in accordance with this
Agreement from and afier the date Agent receives all of such Lender’s funds which are
readily available to be drawn and which equals the Lender’s Lender Percentage in the Loan,

3. Agent shall service and enforce the Loan and in 50 doing shall exercise due care, Neither
Agent, nor its officers, employees, and attorneys shall be liable except for fraud or willful
misconduct. Agent does not make and has not macde any wattanty or representation, express
or implied, with respect to the Loan, existing or future solvency or financial worth of the
Obligors, the ability of the Borrower to repay the Loan, or with respect to the Loan
Agresment or any other document or instrument received by Agent in connection with the
loan. All information, data, projections and other material heretofore supplied by Agentto
the Lender have been extrapolated from material supplied to Agent by or on behalf of the
Borrower. Agent has not made and does not make any representations or warranties with
respect thereto. Lender has had an opportunity to make and have made such investigation as
they deem necessary under the circurnstances.

2
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Colenders Agresment
One Cap Partners 2, LLC
June 15, 2006

4, Promptly upon final clearance of any payments received by Agent on account of the Loan,
Agent shall distribute the same to the Lender in accordance with their Lender’s Percentage.

3. Agent shall act as agent for the Lender in all matters dealing with the servicing of the Loan,
and as trustee solely for purposes of collecting and distributing the amounts received by it.
Agent's records shall, at all times, reflect the interest of the Lender in accordance with their
Lender's Percentage. Agent shall be permitted to assign or transfer its duties as Agent
hereunder to another person or entity to serve as agent for the Loan.

6. There shall be required consent of the Agent and Fifty Percent (50%) of the Lender as
determined by their Lender’s Percentage of this agreement to do any of the following:

(@)  Consent to or permit any substitution, withdrawal o release of any collateral or other
security securing the payment of the Loan except in accordance with the termas of the Notes
and Agreements and other related documents.

(b))  Amend or modify the terms of the Note or the Loan Agreement and/or other
documents delivered in connection therewith.

7. Upon a default in the payment or performance of the Loan Agreement, Lender shall take such
appropriate legal action for the enforcement thereof as Agent detms advisable in its sole

discretion.

g All expenses including, but not limited to, counsel fees and court costs paid or incurred by
Agent in any such action shall be borne pro rata by the parties hereto in proportion to their
respective Lender’s Percentage to the extent not paid by Borrower. Payment shall be made
by the Lender within five (3) days after receipt of notice from Agent in accordance with their
pro tata shares. Any such payment not made shall acorue interest at the interest rate
applicable to the Loan or in the event that we own the property the interest rate would be at
Twenty Four Percent (24%). Said payment and interest shali be deducted by Agent from the
next payment(s) due said Lender hereunder.

9. Agent shall have full and complete authorization and shall not be liable o the Lender for any
action taken or suggested by it hereunder in good faith and in accordance with the opinion of
counse] provided it has complied with the requirement of consent hereunder.

0.  The parties hereto may sell their respective interest of the Loan among thernselves at any
price agreed upon between buyer and seller. Notwithstanding the forcgoing, the parties
hereto shall not offer to sell or seil their interest in the Loan to any person that is not already
a Lender. Each party hereto represents, warrants and agrees that it is apquiring its interestin

3
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Jume 13, 2006

the Loan for its own account (or for the joint account of the undersigned and the
undersigned’s spouse either in joint tenancy, tenancy by the entirety or tenancy in comimon)
for itself and not with the view to the sale or distribution thereof or the guaranty of any
participation therein, and has no present intention of selling to others any of its mterest or

granting any participation thergin.

Lender acknowledges that each individual Lender has different interests and each individual
Lender agrees to hold each other Lender harmless and free of liability in the exercise of their
rights under this Agreetnent except for fraud or willful misconduct.

1.  Any notice required hercunder shall be sent, via fax or regular mail, to the address of the
party set forth on Exhibit “A”, attached hereto, or as otherwise designated in writing. Inthe
event consent is required hereunder then the faiiure of 2 party to respond in writing, via fax
or regular mail, to Lender within ten (10) days of the date of mailing by Lender shall be

deerned consent to the action.

12.  This agreement has been entered into in New Jersey and shall be construed in accordance
with and governed by the laws of the State of New Jersey.

13, This agreement may be executed in any number of counterparts at one time or at different
times, all of which taken together shall constitute one and the same instrument, and any of
the parties hereto may execute this agreement by signing any such counterpart, and this
agreement shall be deemed executed as of the date first above written.

14.  This agreement shall be binding upon and inure to the benefit of the parties hereto, their
respective successors and assigns.

15.  This agreoment embodies the entire agreement and understanding between the parties and
supersedes all prior agreements and understandings relating to the subject matter hereof.
This Agreement is meant to embody the entire agreement and understanding between the
parties whether or no: Agent, Agent’s nominee, or any other person forecloses on or
otherwise becomes the owner of the collateral which is the security for the Loan.

16,  Anyand all disputes, differences ot controversies arising out of, under or in connection with
this agreement or the breach thereof, shall be submitted to arbitration to be held in New
Jersey under the rules and regulations of the American Arbitration Assoclation, and all of the
parties hereto agree to be bound by the determination of the arbitrators.

{7.  Each of the Lenders hereby represent and warrant that the statements set forth on Exhibit
“B”, attached hereto, are true and correct as to itself, as of the date hereof.

4
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CoLenders Agreement
One Cap Partners 2, LLC
June 13, 2006

18.  Eachofthe Lenders hereby represents, warrants and agrees that it is an “Accredited Investor”
as that term is defined in Rule 501(a) of Regulation D promulgated under the Securities Act,
and as specifically identified on Exhibit “C".

IN WITNESS WHEREOF, the parties hereto have set their hands and seals the day and year first
above written.

KENNEDY FUNDING, TNC. AS AGENT

BY: eex {ado
Name: Kevin Wolfer
Title: Co-Chief Execntive Officer

THE SIMES FAMILY LIMITED PARTNERSHIP

BY:

Name:
Title:

MEM FUNDING, INC, Q
BY ﬁ

Nathe: Steven Reichel
Title: President

JOHN PRESCOTT

BY:

Name: Joha Prescoit
Title:

JOSH & SHERRI DUITZ

BY:

Name: Josh Duitz
Tithe:

CoLlenderyrOneCap
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18.  Eachof the Londers heteby represents, warrants and agrecs that it is an “Accredited Investor”
as that term Is defined in Rule 501(a) of Regulation I promulgated under the Securities Act,

and as specifically identified on Exhibit “C”.

IN WITNESS WHEREQF, the partics heroto have set their hands and seals the day and year first

above writton,
KENNEDY FUND?G, INC. A5 AGENT

et (AI e~
Name: Kevin Wolfer
Title: Co-Chief Executive Officer

BY:

THE SIMES FAMILY LIMITED PARTNERSHIP

"

BY: \a — o

Name:

Title:
M&M FUNDING, INC.
QY:

Name: Steven Reichel
Title: President

:

| |
JOHN PRESCOTY
i

BY:
! Name: Jobn Prescort
: Title:
JOSH & SHERRI DUITZ
BY: —_ .
' Name: Josh Duitz

Title:

> - CoLender\yOneCap
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Colenders Agreement
One Cap Partners 2, LLC
June 15, 2006

18.  Eachofthe Lenders hereby represents, warrants and agrees that it is ant “Accredited Investor”
as that term is defined in Rule 501(g) of Reguiation D promulgated under the Securities Act,
and as specifically identified on Exhibit “C".

IN WITNESS WHEREOF, the parties hereto have set their hands and seals the day and year first
ahove written.

KENNEDY FUNDING, INC. AS AGENT

BY: een s
Name; Kevin Woifer
Titte: Co-Chief Executive Officer

THE, SIMES FAMILY LIMITED PARTNERSHIP

BY:

Name:
Title:

M&M FUNDING, INC.

BY:

Name: Steven Reichel
Title: President

wav/ /7 ?
BY: 44 / /7
¢: John Prescott

Title:

JOSH & SHERRI DUITZ

BY:

Name: Josk Duitz
Title:

CoLenderyr\OneCap
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CoLenders Agreement
One Cap Partners 2, LLC

Jupe 15, 2006

18.  Eachofthe Laoders hereby represents, wastents and agrees that it 1s an “Accredited Investor”
as that texm is deficed in Rule 501(a) of Regulation D promulgsted under the Securities Act,

and as specifically identified an Exhibit “C”
IN WITNESS WHEREOF, the parties hereto have set their hands and seals the day and year first

above written. .

KENNEDY FUNDING, INC. AS AGENT
BY: g LAl

Name: Kevia Woller

Title: Co-Chief Executive Officer

THE SEMES FAMILY LIMITED PARTNERSHIP

BY:

Name:
Title:

M&M FUNDING, INC /|
BY: %A«C

Nadhe: Steven Heichel ™ e
Title: President

JOHN PRESCOTT
BY:

MName: Jolun Pregeott,
Title:

i JOSH & SHERRI DUTTZ

BY: /}L\ @:7

Name: Josh Duitz
Title:

Colendertyt\OmeCap
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CoLenders Agreement

One Cap Partners 2, LLC
June 13, 2006

JOSH & SHERRI DUITZ

BY:

Name: Sherri Duitz
Title:

CB&M FUNDING LLC

BY:

Name: Marvin Simres
Title:

LAWTON ERW L
BY

Name: Matthéw C. Cole
Title: Trustee

$.1.C. FUNDING, INC. MPF

BY: ﬁ’?/ 0}7

Name: Jeffréy Woller //

Tite: /
te: K

HOWARD L. BROWN

BY:

Name: Howard L. Brown
Title:

PRESIDENTIA ﬂESTMENTS, INC.
BY: pd ?

?yl(e: Bteven A. Rogovich
itle:

CaLandatyt\OneCap
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One Cap Partoers 2, LLC
June 15, 2006

il

JOSH & SHERRI DUTTZ

BY: _J W ‘ ﬂ dé@'
Nsme: Sherri Duite
Titie:

CB&M FUNDING LLC

BY:

Nome: Marvin Simes
Thtle:

LAWTON ENTERPR?SEJQ. P
' o
By L 42 / % s
MName: Matthéw C, Cole
Title: ‘Trugtes

5.T.C. FUNDING, INC. MFP

BY: / 117 z 4:?/27

HOWARD L. BROWN

BY:

Neme: Howard L. Brown
Title:

PRES]DENT]AU@’EST MENTS, INC.

#...E;:‘/C:Z,:‘, -y -,
BY: . {
Name: Bteven A. Rogovich
Title:
6
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CoLenders Agreement

One Cap Partners 2, LLC
June 15, 2006

JOSH & SHERRI DUITZ

RY:

Name: Sherri Duitz
Title:

CB&M FUNDING LLC

BY:

Name: Marvin Simes
Title:

LAWTON ENTERPRISES, INC. MPP

BY:

Name: Matthew C. Cole
Title: Trusiee

8.1T.C, FUNDING, INC. MPI

BY:

Name: Jeffrey Wolfer
Title:

HOWARD L. BROWN

w A

Name: Howard L. Browa
Title:

PRESIDENTIAL INVESTMENTS, INC.

BRY;

CoLendettyt\OneCap
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CoLenders Agreement
One Cap Partners 2, LLC
Jene 15, 2006

JOSH & SHERRI DUITZ,

BY:

Name: Sherri Ilmiz
Title:

CEB&M FUNDING LLC

BY: N Q'/n:\ e

Name: Marvin Simes
Title:

LAWTON mnm

Name: Matthéw C, Colo
Title: Trustee

S.T.C. FTUNDING, INC. MPP
BY:

Name: Joffrey Wolfer
Title:

HOWARD L. EROWN

BY:

Name¢: Howard L, Brovn
Title:

PRESIDENT ' TMENTS, INC.,
BY: N
'[‘?1{ Bfeven A. Rogoiich

fle:
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Colenders Agreement
One Cap Partners 2, LLC >

June 15, 2006

G&C INVE

BY:

i (Gregg Wottr
Tltle

EVE REEN (‘@%ﬁﬂ 1L.C
Name: Murray, Beer A\
Title:

‘THE HAMPSHIRE GENERATIONAL FUND, LLC

BY:

Name: William A. Scully
Title:

JW.J FIN CORP

Jonathan Weiner

FLUGF UNDING;?‘(C.
o A Sot=

Name: Kevin Wolfer
! Titte: President

BY:

BRUCE BERGER

BY:

Name: Brﬁce Berger
Title:

! CoLondetyrOneCap
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Col.enders Agrecment
Orie Cap Partners 2, LLC
June 15, 2006

G&C INVE

_Dxine: wmr

Title:

BY:

EVERGREEN CMF FUNDING, LLC

BY:

Name: Murray Beer
Title:

THE HAMPSHIRE GENER;‘?‘ FUND, LLC

BY: et
Name: WﬁhamA "Zicu‘]y('/
~ Thitle:

IWJ m{tm\

Jouathau Weiner

T“ @f‘ﬁ‘r frﬂ

T

FLUG FUNDING, INC.

BY: /l\/m Wl}j‘“
Name: Kevin Woller
Title: President

BRUCE BERGER

BY:
’ Name: Bruce Berger
Title:
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BY: 5
Name: Williumn A. Srally
Title:
FWI FIN, CORY,
BY: . _
Narrde: [Jonathan Weiner
Tl . @fﬁbum
FLUG FIMING;?‘JC.
BY: __ o W
Name: Kevin Woller
Title: President
_\%L; BRUCE BERGER _
RY: ? T ? o “
Name: Brace :: S
Title:
7
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Colenders Agreement
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SOLOMON BERGER

BY:

Name: Solomon Berger
Title:

CHARLES IRA EPSTEIN

BY:

Mame: Charles Ira Epstein
Title:

JEFFREY MAYER

BY:

Name: Jeffrey Mayer
Title:

MMR FUNDING, LFP

BY:

Name:; Rob Wafchuck
Thtle:

M.L. BEER TMENITH, INC.

Name: Mﬁrr}a Beer \
Titke: Prw@
i ,

KAPLEN FOUNDATION

BY:

Name: Wilson Kaplen
Title:

ColenderynOneCup

VHo000368




e
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June 15, 2006
SOLOMON BERGER

BY:

Name: Solomon Berger
Title:

CHARLES IRA EPSTEIN

BY:

Name: Charles [ra Epstein
Title:
JEFFREY MAYER

BY:

Name: Jeffrey Mayer
Title:
MMR FUNDING, LP //”/[% /
BY: y

Name: Rob Wétchbick f
Title:

M.L. BEER INVESTMENTS, INC.

BY:
Name: Murray Beer
Title: President
KAPLEN FQUNDATION
BY:

Name: Wilson Kaplen
Title:

Colemder\ynOneCap
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June 15, 2006

SOLOMON BERGER

BY:

Name: Solomon Berger
Title:

CHARLES IRA EPSTEIN

BY:

Name: Charles Tra Epstein
Title:

JEFFREY MAYER

BY: ‘/f;ﬂ-::: ';?/”'f
Natge./ Jeﬁ(éﬂer

Title:

MMR FUNDING, LP

BY:

Name: Rob Wofchuck
Title:

M.L. BEER INVESTMENTS, INC.,

BY:

Name: Murray Beer
Title: President

KAPLEN FOUNDATION

i BY:

Name: Wilson Kaplen
| Title;
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CoLendars Agreement
One Cap Partners 2, LLC
June 15, 2006

SOLOMON BER%« R QJ
BRY: ;C /é/\—(%b\u

Name: Soloman Berger
Title:

CHARLES IRA EPSTEIN

BY:

Name: Charles Ira Epstein
Title:

JEFFREY MAYER

BY:

Name: Jeffrey Mayer
'Title:

MMR FUNDING, LP
BY:

Name: Rob Wofchucl
Title:

M.L. BEER INVESTMENTS, INC.
BY:

Name: Murray Beer
Title: President

KAPLEN FOUNDATION

BY:

Name: Wilson Kaplen
Title:
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SOLOMON BERGER

BY:

Namc: Solomon Berger
Title:

CHARLES IRA EPSTEIN (=5

e B N
BY: <l;ig§ %*“ "

Name: Charles {ra Epstein
Title:

JEFFREY MAYER

BY:

Name: Jefirey Mayer
Title:

MMR F¥UNDING, LP

BY:

Nome: Rob Wofchuck
Title:

M.L. BEER INVESTMENTS, INC.

BY:

Name: Murrny Bee:
Title: President

KAPLEN FOUNDATION

BY:

Name: Wilson Kaplen
Title:

gELIZGRFIOT
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CoLenders Agreement
One Cap Partners 2, LLC
June [5, 2006

SOLOMON BERGER

BY:

Name: Solemon Derger
Title:

CHARLES JRA EPSTEIN

RY:

Nome: Charles Irn Epstein
Title:

JEFFREY MAYER

BY:

Mame: Jeffrey Mayer
Title:

MMIR FUNDING, LP

BnY:

Name: Rob Wofchuck
Title:

M.L. BEER INVESTMENTS, INC.

BY:

Name: Murray Beer
Title: President

The. KAPLEN FOUNDATION

v K

Name? Wilson Kap!eu
! Fitle: Pmﬁ
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WILSON KAPLEN

BY:

Name: Wilson Kaplen
Title:

VALLEY NATIONAL BANK.

BY:

MName: Robert Chase
Title:

Col.endetynOneCap
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WILSON KAPLEN

M@mﬂlﬁwﬂw

Name: Wilson Kaplen U

Title:
VALLEY NATIONAL BANK
BY:
Name: Robert Chase
Title:
Qe ELEBSHETRST (0L
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WILSON KAPLEN

B }l{)'nme/{{'u’%:gﬂnplen %

Titte:

VALLEY NATID/NW
/

Name: Robért Chase
Titte:

CoLenderynOneCop
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The Simes Farnlly Limited Partmership
CB&M Funding LLC

Marvin Bimes

1460 Shoreline Way

Hollywoed, FL 33019

{954) 438-3010

(631) 2880113

(954) 23597255 Pax

Steven Reichel

W &M Funding, Tne.

Two University Plaza, Ste 402
Hackensack, NI 07501

{201) 342-8500

(201) 342-8373 Fax

John Prescott

360 E. 72nd Straat
New York, NY 10021
(202} 249-3422

{212} 249-3429 Fax

Josh & Sherri Duitz.

o4 Aberfoyle Road

MNew Rocheils, NY 10804
(212) 2724581

Marvin Bimes

CB&M Funding LLC
1440 Shoreline Way
Hollywood, FT. 33019
(954) 453-3010

(6311 288-0113

{954) 2397255 Fax

Muatthew C. Cole

Lawton Enterprises, Ine. MPP
2 University Plaza, Ste 402
Hackensack, MJ 07601

(201) 342-8500

{20}) 3428373 Fax

loffrey Woller

8.1.C. Funding, Inc. MPP
Twao Liniversity Plaza, Sts 402
Hackensack, NJ 074601

{201) 342-8500

(201) 342-8373 Fax

Howard L. Brown
Allied Office Products
100 Delawanna Avenue
Clifton, NJ 07014
(973) 594-3200

(973} 5943620

Steven A, Rogavich
Presidentisl Inveatments, [ne.
Twa University Plaza, Stz 402
Hackensack, NJ 07601

(201) 342-8500

{201} 342-3373 Fux

Cirepg Wolftr

G&C Investment, Inc.

Two University Plaza, Sto 402
Hackensack, NI 07601

{201) 342-3500

{201) 342-8373 Fax

Murray Beer

Evergreen CME Funding, LL.C
Two University Plaga, Ste 402
Hackensack, NJ 07601

{201) 996-H000

(201) 489-1865 Fax

William A. Scully

The Hampshire Genemtional Fend, LLC
1.5 Maple Avenue

Morristown, NJ 07960

{371) 8987296

{973) 993-2093 Fux

Jonathan Welner

W1 Finaneiai Corp.

Two University Plag, Ste 402
Unokensack, NI (7601

{201) 342-8500

(201) 342-8373 Fax

Kevin Wolfer

Flug Punding, [ne,

Twe University Plaza, Ste 402
Hackensack, NJ 07801

{(207) 342-8500

{201) 342-8373 Fax
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Brucs Betper

50 Park Place
Mowark, NJ Q7102
{973) 623-3300
{973) 623-8942 Fax

Solomon Berger
505 B. 175th Street
Bronx, NY 10457
{718) 731-1000
{718) 731-1018 Fax

Charles Ira Epstein
378 Gloucester Street
Englawaod, NJ 07631
(201) 4897600

{2G1) 489-21728 Fax

Jefirey Mayer

383 Madison Averiee <Tth Floor
Naew Yok, NY 10179

(212 7726554

(212) 272-9978 Fax

Roh Wolchuck

MME Funding, LP

a7 Partsmouth Avarus, Ste 16
Exptar, NH (3832

(B03) 7713-0080

{603) T73-0080 Fax

Murray Beer

M.L. Beer Investments, Ine.
Twao University Plaza, Ste 402
Hackensack, NJ 07501

(201) 996-6000

(204} 489-1865 Fax

Wilson Kaplen
Kaplen Foundation
PO Box 792
Tenafly, N3 07670
(201) 227-0722
{201} 227-0724 Fax

Wilson Kaplcn

PO Box 792
Tenafly, NJ 07670
{201) 2270722
(201) 2270724 Fax

Robert Chass

Valley National Bank
1455 Valley Rond
Wayne, N 07470
{573} 3054024
(973) 305-160% Fax
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EXHIBI"[" HBH

() Lender’s execution and delivery of this Agreement has been duly authonized, (if) Lender’s
participation in the Loan does not constitute a violation by Lender of any agreement, law, statute,
decree or decision (including any legal lending limit) which is binding on Lender, (iil) Lender
has made its owa independent investigation and evaluation of the financial condition and affairs
of Borrower, and of the pature and value of the collateral securing the Loan, in connection with
Lender’s execution and delivery of this Agreement and has not relied on any information or
evaluation provided by Agent in connection with any of the foregoing (including information
provided by Borrower to Agent, a3 to the accuracy of which Agent makes no representations or
warranties), (iv) Lender is fully aware of and familiar with the status of the Loan and the terms
and conditions of this Agreement, the Loan Agreement and the other loan documents executed
and delivered in connection with the Loan, {(v) Lender is not now an individual, corporation,
partnership, joint venture, association, joint stock company, irust, trustee, estate, limited Hability
company, unincorporated organization, real estate investment trust, government or any agency or
political subdivision thercof, or any other form of entity (collectively, a “Person™) with whom &
United States citizen, entity organized under the laws of the United States or its territories or
entity having its principal place of business within the United States or any of its ternitories
{collectively, 8 “11.S. Person™), is prohibited from transacting business of the type contemplated
by this Agreement, whether such prohibition arises under United States law, regulation,
executive orders and lists published by the Office of Foreign Assets Control, Department of the
Treasury (“OFAC") (including those executive orders and lists published by OFAC with respect
to Persons that have been designated by executive order or by the sanction regulations of OFAC
as Persons with whom U.8. Persons may not transact business or must limit their interactions to
types approved by OFAC (“Specially Designated Nationals and Blocked Persons™)) or otherwse,
(vi} No Lender nor any Person who owns an interest in Lender (collectively, a “Lender Party”) is
now nor shall be at any time prior to or at the Closing a Person with whom a U.3. Person,
including a “financial institution” as defined in 31 U.5.C. 5312 (a){(2), as periodically amended
{“Financiat Institution™), is prohibited from transacting business of the type contemplated by this
Agreement, whether such prohibition arises under United States law, regulation, executive orders
and lists published by the OFAC (including those executive orders and lists published by OFAC
with respect to Specially Designated Nationals and Blocked Persons) or otherwise, (viif) That the
finds used to fund the Loan are derived: (a) from transactions that do not violate United States
law nor, to the extent such funds originate outside the United States, do not violate the laws of
the jurisdiction in which they originated; and (b) from permissible sources under United States
faw and to the extent such funds originate outside the United States, under the Jaws of the
jurisdiction in which they originated, and (ix) Lender is in compliance with any and all
provisions of the USA PATRIOT Act of 2001, Pub. L. No. 107-56, as re-authorized/adopted.
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EXHIBIT *C”
ACCREDITED INVESTOR STATUS FOR ONE CAP PARTNERS 2, LLC

The undersigned Lender represents that it is an Accredited Investor on the basis that it is
(check one):

(1) A bank as defined in Section 3(a)(2) of the Securities Act of 1933 (the “Act’), or a savings
and loan associatipn or other institution as detined in Section 3()(5)(A) of the Act, whether acting in
its individual or fiduciary capacity; a broker or dealer registered pursuant to Section 15 of the
Securities Exchange Act of 1934; an insurance company as defined in Section 2{13) of the Act; an
investment company registered under the Investmmeat Company Act of 1940 {the “Investment
Company Act’™ or a business development company as defined in Section 2(a)(48) of the Investment
Company Act; a Small Business Investment Company licensed by the U.S. Small Business
Administration under Sectior, 301{c) or (d) of the Small Business Investment Act of 1958, a plan
established and maintained by a state, its political subdivisions or any agency or instrumentality of a
state or its pofitical subdivisions for the benefit of its employees, if such plan has total assets in
excess of $5,000,000; an employee benefit plan within the meaning of the Employee Retirement
Income Security Act of 1974 (“ERISA™), if the investment decision is made by a plan fiduciary, as
defined in Section 3{21) of ERISA, which is either a bank, savings and loan association, insurance
company, or registered investment advisor, or if the employee benefit plan has total assets in excess
of $5,000,000 or, if a self-directed plan, with investment decisions made solely by persons that are

aceredited investors,

. (i) A private business development cormpany as defined in Section 202(a)(22) of the
Investment Advisers Act of 1940

(iii) An organizatior. described in Section 501(c)(3) of the Internal Revenue Code,
corporation, Massachusetts or similar business trust, or partnership, not formed for the specific
purpose of acquiring the loan participation offered, with total assets in excess of §5,000,000,

(iv) A natural person whose individual net worth, or joint net worth with that person’s
spouse, at the time of his or her purchase exceeds $1,000,000. (California and Massachuseits

residents: please see (vili) below.)

(¥) A natural person who had an individual incotne in excess of $200,000 in cach of the two
most recent years or joint income with that person’s spouse in excess of $300,000 in each of those
years and has a reasonable expectation of reaching the same income level in the current year.
{California and Massachusetis residents: please see {viii) below.)

(vi) A trust, with total assets in excess of $5,000,000, not formed for the specific purpose of
acquiring the loan participation offered, whose purchase is directed by a sophisticated person as
described in Rule 506{b)(2)(3i} (i.e., a person who has such knowledge and experience in financial
and business matters that he is capable of evaluating the merits and risks of the loan participation .

ColandedythOneCap
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(vii} An entity in which all of the equity owners are accredited investors.

__(viid) For California and Massachuseits individuals: If the Lender is a California resident,
such Lender's interest in the Loan will not exceed 10% of such Lender’s net worth (or joint net
worth with his spouse). If the Lender s a Massachusetts resident, such Lender’s investment in the
Loan will not exceed 25% of such Lender’s joint net worth with his spouse (exelusive of principal
residence and its fumishings).

Mame:
Title:

* Kiedly return a copy of this certification to Kennedy Funding, Inc. making sure yon have
indicated which clause (i) through (vii) is applicable.

CoLenderyr\OneCap
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i) KENNEDY FUNDING, INC.

TWO UNIVERSITY PLAZA
SUITE 402
HACKENSACK, NEW JERSEY 07501
TEL: {201} 3428500
FAX: (201) 342-837)
mall@kennadylunding.cam

MEMORANDUM

TO: Co-Lenders (One Cap Partners 2, LLO)
FROM: Marthew C. Cole

RE: Updale

DATE: January 23, 2009

Qur foreclosure sale scheduled in January 2009 was stayed by a Chapter 11 bankruptey
fiting by the Borower, We are making zll prudent and timely motions o attempt to
resolve this as quickly as possible. The Borrower has several times requested that we
enter a work-out agrecment, but they offered only that we acerue interest for a year to
give them time to sell the property. We obviously refused that offer.

| will keep you advised of future developments.

VHo00383
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® ¢

&) KeNNEDY FUNDING, INC.

TWO UNIVERSITY PLAZA
SLNTE a2
HACKENSACK, NEW JERSEY 07601
TEL: (201} 342-8500
FAX {201} 342-8373
mali@@kennedylunding.com

T Co-Lenders (One Cap Partners 2, LLC)
FROM: Matthew C. Cole
RE: Update

DATE: April 1, 2009

Our foreclosure sale in January 2009 was stayed by the Borrower's bankruptey. We have
also filed a lawsuit on the personal guaranty, We will aggressively move to lift the sty
and proceed with foreclosure,

{ will keep you advised of future developments,

VHO00385
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#) KENNEDY FUNDING, INC.

TWO UNIVERSITY PLAZA
SUITE 402
HACKENSACK, NEW JERSEY 07601
TEL: (201} 342-B500
FAX: (201} 342-8372
malt@rannadyfunding com

o e ymy

MEMORANDUM

T Co-Lendars (One Cap Partners 2, LLC)
FROM: Mantthew C. Cole
RE; Update

DATE: July 1, 2009

Our foreclosure sale in January 2009 was stayed by the Borrower’s bankrupicy. We have
abjected to the Borrowers plan in the bankruptey and have moved to lift the stay or
convert the proceeding to a Chapter 7 liquidation.

[ will keep you advised of future developments,

VHoooz87
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&) KENNEDY FUNDING, INC.

TWO UNIVERSITY PLAZA
SUITE 402
HACKENSACK, NEWY JERSEY 07601
TEL! (201) 342-8500
FAX: (201} 342:8373

MEMORANDU

T Co-Lenders {One Cap Partners 2, LLC)
FROM: Jordan B. DzFlora, Esq.

RE: Update

DATE: October 1, 2009

A settlement has been aporoved by the Court whereby the Borrower will have untit
March 2010 to pay the loan offin full or relief from the automatic stay will be granted.

} will keep you advised of future developments.

VHooo3z8g
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SUPP DEC § 5 -
HAROLD P. GEWERTER, ESQ. 2009

Nevada Bar Na. 499 0%

HAROLD P. GEWERTER, ESQ. LTD, i O QQU

2705 Airport Drive

Morth Las Vegas, Nevada 89032

Telephone: (702) 382-1714 09A582746 -

Fax: (702) 382-175%9
Attorney for Defendanis

® Dorigina. ©

DISTRICT COURT
CLARK COUNTY, NEVADA

* k W Wk

J

KENNEDY FUNDING, INC., a New Jersey | CASE NO.: A582746
vorporation, DEPT. NO.; Xl

.

Plaintiff,

V&,

ONECAP PARTNERS MM, INC., a Nevada | DEFENDANTS! CLARIFIED
corporation; VINCENT W. HESSER, an|SUPPLEMENTAL DAMAGES
individual; DOE INDIVIDUALS [ through X; | SUBMISSION

and ROE CORPORATIONS I through X,

Defendants. Date of Hearing: November 19, 2009
Time of Hearing: 9:00 am

20

21

22

23

24

1711
3777

Defendants, ONECAP PARTNERS MM, INC. and VINCENT W. HESSER, by and
through their attorney of record, HAROLD P. GEWERTER, ESQ,, of the law firm of HAROLIX
P GEWERTER, ESQ., LTD., hereby files their ¢larified Supplemental Damages Submission.
1
111
o
Iy
1
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This Submission is based upon the attached points and authorities, all pleadings and|
papers on file herein, attached hereto, and any arguments that may be adduced at the time of

hearing on this matter, if any.

DATED this 2 day of December, 2009,

W P.}ZLVEZER, ESQ., LTD.

HAROLD P, GEWERTER, ESQ.
Nevada Bar No. 499

2705 Airport Drive

North Las Vegas, Nevada 89032
Attormmey for Defendants

POINTS AND AUTHORITIES

By way of clarity, the Court should not grant any type of deficiency judgment amount
against the Guarantor pursuant to the Seftlement Agreement (the “Agreement™) entered into by
and between Kennedy Funding, Inc. (“Kennedy Funding™) and Nevada Ueno Mita, LLC (thd
“Debtor™) on August 7, 2009 in The United States Bankruptey Court, District of Nevada, Casg
No. BK-5-08-25487-BAM. The Agreement states in paragraph 1.01 subsection (g) “The Partiey
agree that the Settlement Agreememt shall not preclude, limit or abridge Kennedy Funding's
rights to pursue any deficiency actions against the Guarantors of Debtor 's obligations owing to
Kennedy Funding. "

Therefore, Kennedy may obtain a judgment based upon the settlernent agreement in
Bankruptey Court, but ONLY for any deficiency as the parties apreed and stipulated to. Any
other collection action would be stayed by Bankruptcy Court Agreement.

To first determine deficiency under Nevada Law, the court must review the appraised
value based on NRS 40.457, which states:

NRS 40.457 Hearing before award of deficiency judgment; appraisal of
property sold.
1. Before awarding a deficiency judgment under NRS 40,455, the court shall

hold a hearing and shall take evidence presented by either party

VHooo391
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concerning the fair market value of the property sold as of the date of
foreclosure sale or trustee’s sale. Notice of such hearing shall be served
upon all defendants who have appeared in the action and against whom a
deficiency judgment is sought, or upon their attorneys of record, at least
15 days before the date set for hearing.

2. Upon application of any party made at least 10 days before the date set for
the hearing the court shall, or upon its own motion the court may, appoint
an appraiser to appraise the property sold as of the date of foreclosure sale
or trustee’s sale. Such appraiser shall file with the clerk his appraisal,
which is admissible in evidence. The appraiser shall take an oath that he
has truly, honestly and impartially appraised the property to the best of hig
knowledge and ability. Any appraiser so appointed may be called and
examined as a witness by any party or by the court. The court shall fix 4
reasonable compensation for the appraiser, but his fec shall not exceed
similar fees for similar services in the county where the encumbered land
is situated.

The Guarantor has submitted to the Court an appraisal of the collateral property at the
hearing on November 5, 2009 as well as supportive testimony from the appraiser in compliance
with NRS 40,457, which concluded that the fair market value of the property is Twenty Seven
Million Six Hundred Thousand Dollars ($27,600,000.00). Nevada law also only allows a
deficiency judgment if the amount the debt exceeds the fair market valuc in accordance with
NRS 40.459 as follows:

NRS 40.459 Limitations on amount of money judgment. After the hearing,
the court shall award a money judgment against the debtor, guarantor or surety
who is personally liable for the debt. The court shall not render judgment for more
than:

t. The amount by which the amount of the indebtedness which was secured

exceeds the fair market value of the property. ..

VHooo3g2
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Since Kennedy Funding admitted that the secured debt due and owing was less than
Seventeen Million ($17,000,000.00), which is less than the fair market value of the property,
which is Twenty Seven Million Six Huadred Thousand Dollars ($27,600,000.00), under Nevadal
law there can be award for a monetary judgment apainst the puarantor. Therefore, under NRS
40.459, the judgment amount must be zero dollars (80.00) under the Nevada Statutes.

CONCLUSION

For the foregoing reasons, the Court should deny Plaintiff any damages in this matter.

Hﬁzz P. GEWERTER, ESQ,, LTD.

HAROLD P. GEWERTER, ESQ.
Nevada Bar No. 499

2705 Airport Drive

North Las Vegas, Nevada 89032
Attomey for Defendants

DATED this L day of December, 2009,

VHo0003953
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CERTIFICATE OF MAILING
Certification is hereby made that a true and correct copy of the foregoing Defendant’s
Supplemental Damages Submission was served this Wr):ﬂﬂday of December, 2009, in thg
following manner:
__X By being placed into an envelope bearing First Class Postage and placed into the
1.5, Mails, this same date, addressed to the following individuals; and/or
By being hand delivered to the following individuals at their last known address) .
this same date, as follows; and/or

X __ By being served via facsimile to the following individuals at their last know

facsimile number, this same date, as follows:

Richard F. Holley, Esq.

Ogonna M. Atamoh, Esq.

Santoro, Driggs, Walch,

Keamey, Holley & Thompson

400 South Fourth Street, Third Floor

Las Vegas, NV 85131
An cm%loyee of Héﬂld P. Gewerter, Esq., Ltd.

Fax: (702) 791-1912

VHO00394
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RICHARD F. HOLLEY, ESQ. .

gzvgcg? Bar No. ?0770 £SQ DEC 3 2009
IONNA M. ATAMOH, ESQ. .

Nevada Bar No, 7589 i ) Bl

SANTORO, DRIGGS, WALCH, CLERK O

KEARNEY, HOLLEY & THOMPSON

400 South Fourth Street, Third Floor

Las Vegas, Nevada 89101

Telephone:  702/791-0308 ’gags“ﬁs‘”—"-—'——h«—_mﬁ

—

Facsimile: 702/791-1912 557797

it

DISTRICT COURT
CLARK COUNTY, NEVADA
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-

KENNEDY FUNDING, INC., a New Jersey

corporation,
Case No.: AS582746

PlaintifT, Dept. No.: X1

Bt
L]

v,

Y

ONECAP PARTNERS MM, INC, a Nevada Hearing Date: December 4, 2009
corporation; VINCENT W. HESSER, an (In Chambers)
individual; DOE INDIVIDUALS [ through X;
and ROE CORPORATIONS I through X,

KEARNEY, HOLLEY & THOMPSON
=

e
2
3
G
o
0
xr
[
g
:
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Defendants.

REQUEST TO STRIKE DEFENDANTS® CLARIFIED SUPPLEMENTAL DAMAGES
SUBMISSION

Plaintiff KENNEDY FUNDING, INC. (“Kennedy Funding™), by and through its counsel

SDW

of record, the law firm of Santoro, Priggs, Walch, Kearney, Holley & Thompson, hereby files
this Request to Strike Defendants’ Clarified Supplemental Damages Submission based upon the
following grounds and the following reasons: (1) Defendants’ Clarified Supplemental Damages
Submission (“Defendants’ Supplement”) must be stricken because the Defendants are estopped

from relitigating issues previously ruled upon by this Court during the hearing on the Motion for

6002 ¢ ¢ 330

Summary Judgment; and (2} Defendants® Supplement must be stricken because the scope of the

issues raised in Defendants”™ Supplement exceed this Court’s ruling regarding supplemental

06209-05/53457%.doc
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briefing relating strictly to the issue raised by Defendants dudng the evidentiary hearing on

damages relating to the propriety of Kennedy Funding's authorization to commence an action
against the Defendants on behalf of the co-lenders.

This Request based upon the Affidavit of Ogonna M. Atamoh, Esq. (the “Atamob
Affidavit”), counsel for Kennedy Funding, attached hereto as Exhibit “A”, and is further made
and based upon the pleadings and papers on file herein, the Memorandum of Points and
Authorities below, and any oral argument of counsel as may be heard on this matter.

Dated this grfw day of December, 2009.

SANTORO, DRIGGS, WALCH,
KEARNEY, HOLLEY & THOMPSON

MNevada Bar No. 7589
400 South Fourth Street, Third Floor
Las Vegas, Nevada §9101

Attorneys for Kennedy Funding, Inc.

MEMORANDUM OF POINTS AND AUTHORITIES
L STATEMENT OF RELEVANT FACTS

State Court Action Against Guarantors
L On February 13, 2009, almost two (2) months after the Borower filed for

bankruptcy, Kennedy Funding filed the above-captioned Complaint against OneCap Partners
MM, Inc. (“OneCap MM") and Vincent M. Hesser (“Hesser™) arising from their guarantics of
OneCap’s Debt (the “State Court Action™). See Wolfer Declaration previously filed with this
Court in connection with Kennedy Funding’s Motion for Summary Judgment.

2, Defendants Hesser and OneCap MM executed personal unconditional guaranties

of the loan to Kennedy Funding {the “Guaranty”). A true and correct copy of the Guaranty is

-2.

06209-09/534579 doc
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attached as Exhibit “7" to the Wolfer Declaration previously filed with this Court in connection

with Kennedy Funding's Motion for Summary Judgment.

Kennedy Funding Motion for Summary Judgment
3 On September 22, 2009, Kennedy Funding filed & Motion for Summary Judgment

against the Defendants,

4, On or around Qctober 6, 2009, the Defendants filed an Opposition to the Motion
for Summary Judgment (the “Opposition™).

5. On October 20, 2009, Kennedy Funding filed a Reply in Support of the Motion
for Summary Judgment (the “Reply™).

6. On Qcteber 27, 2009, the Court held a hearing on Kennedy Funding’s Motion for
Summary Judgment, during which time the Court enteriained arguments by counsel, including
Defendants’ argument that the Motion for Summary Judgment should be denied because the
Settlemnent Agreement entered into between the Debtor Nevada Ueno Mita and Kennedy
Funding provided the Debtor six (6) months to satisfy Kennedy Funding’s indebtedness before
the bankruptey stay would be terminated. Sec Atamoh Affidavit.

7. The Court reviewed the Setilement Agreement included as an exhibit to the
papers filed in connection with the Motion for Summary Judgment, and at the conclusion of the
hearing, the Court ordered summary judgment in favor of Kennedy Funding as to liability only,
reserving the ruling on the issue of the amount of damages for an evidentiary hearing.' A true
and correct copy of the Order Granting Plaintiff*s Motion for Summary Judgment is attached to

the Atamoh Affidavit as Exhibit “1”.
8. On November 5, 2009, the Court held an evidentiary hearing to the determine the

amount of damages, at which time the Defendants raised for the first time the propriety of

Kennedy Funding’s authority to commence an action against the co-lenders. See Atamoh

Affidavit.

¥ The Order reserved the issue of the “amaunt of demages”, and found that liability was properly ordered against the
Defendants after reviewing the Bankruptcy Settlement Agreement and Defendants’ argument that a ruling on

fiability should stayed antil the six (6) month period expired under the Bankruptey Settlement Agreement.

-3 -
06209-09/534579 doe
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9. [n response to the issue raised by the Defendants, the Court ordered supplemental
briefing solely on the issue of Kennedy Funding’s authorization to commence the above-
captioned action on behalf of the co-lenders, setting the deadline for any such supplement 2-
weeks afier the November 5, 2009, evidentiary hearing. A true and correct copy of the Minutes
of the November 5, 2009, evidentiary hearing are attached to the Atamoh Affidavit as Exhibit
g

10.  The Court further instructed Defendants that they were permitted to file a
response to the supplement filed by Kennedy Funding addressing Kennedy Funding's
authorization to commence an action against the Defendants on behatf of the co-lenders. 1d.

11.  On November 19, 2009, Kennedy Funding filed the Supplemental Declaration of
Kevin Wolfer (the “Wolfer Declaration™), solely addressing the issue raised by Defendants
relating to Kennedy Funding’s authorization to commence the above-captioned action against the
Defendants. Sec Atamoh Affidavit.

12. On or around December 2, 2009, Defendants filed Defendants” Supplement,
wherein Defendants make not a single reference to the Wolfer Declaration, but rather use the
supplemental briefing ordered by the Court as an opportunity 1o take a second bite of the apple
and use the supplement to reargue issues previously presented 1o the Court and ruled upon by the
Court relating to the Bankruptcy Settlement Agreement. See Defendants’ Supplement.

13.  Defendants arc estopped from relitigating issue previously ruled upon by the
Court.

14.  Defendants’ Supplement should be stricken as it wholly disregards the Court’s
rufing that the parties are to brief the issue of Kennedy Funding’s authorization from the co-
lenders to commence the action against the Defendants.

15. It was Defendants who raised the issue of Kennedy Funding's authorization from
the co-lenders to commence an action against the Defendants for the first time, and the Court
gave Kennedy Funding an epportunity to present evidence of authority to file the action against
the Defendants. Kennedy Funding presented appropriate evidence of the co-lenders’
authorization extended to Kennedy Funding by way of the Supplemental Wolfer Declaration.

-4
06209-09/53457.doe
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Defendants Supplement not only exceeds the scope of this Cowrt’s ruling on the supplemental
briefing schedule, but also impermissibly seeks to relitigate issues already entertained and
considered by this Court. Defendants’ Supplement is improperly before this Court and should be
stricken from the record.
. CONCLUSION

Based on the foregoing, Kennedy Funding respectfully requests that this Court strike
Defendants’ Clarified Supplemental Damages Submission on the basis that the Defendants are
estopped from raising issues previously litigated and ruled upon by the Court, and/or that the
Defendants have exceeded the scope of the Court’s ruling at the conclusion of the evidentiary
hearing, ordering the parties to brief the issue of Kennedy Funding’s authority from the co-
lenders to commence the above-captioned action agatnst the Defendants.

Dated this Wﬂ‘:; W( day QFM

SANTORO, DRIGGS, WALCH,

KW“Z- HOLLEY & THOMPSON
HARBT, HOLTEY-ESQ.
WNQ. 3077
ONNA M. ATAMOH, ESQ.

Nevada Bar No. 7589

400 South Fourth Street, Third Floor
Las Vegas, Nevada 89101

Attorneys for Kennedy Funding, Inc.

06209-09/534579 doc
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CERTIFICATE OF MAILING

I HEREBY CERTIFY that, on the 20th day of October, 2009 and pursuant to NRCP 5(b),
I deposited for mailing in the U.S. Mail a true and correct copy of the foregoing REQUEST TO
STRIKE DEFENDANTS' SUPPLEMENTAL DAMAGES SUBMISSION, postage prepaid and
addressed to:
Harold Phillip Gewerter
Harold P. Gewerter, Esq., Lid.
2705 Airport Drive
North Las Vegas, NV 89032

Attarneys for Defendants

An employee of Santoro, Driggs, Walch,
Kearney, Holley & Thompson

062G9-09/534579.doc
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AFFT

RICHARD F, HOLLEY, ESQ.
Nevada Bar No. 3077

OCGONNA M. ATAMOH, ESQ.
Nevada Bar No. 7589

SANTORO, DRIGGS, WALCH,
KEARNEY, HOLLEY & THOMPSON
400 South Fourth Street, Third Floor
l.as Vegas, Nevada 89101
Telephone: 702/791-0308
Facgimile: 702/791-1912

Attorneys for Kennedy Funding, Inc.

DISTRICT COURT
CLARK COUNTY, NEVADA

KENNEDY FUNDING, INC., a New Jersey
corporation,

Case No.: A3E2746
Plaintiff, Dept. No.: Xl

V.
ONECAP PARTNERS MM, INC, a Nevada
corporation; VINCENT W. HESSER, an

indtvidual; DOE INDIVIDUALS I through X;
and ROE CORPORATIONS [ through X,

Defendants,

AFFIDAVIT OF OGONNA M. ATAMOH, ESQ).

STATE OF NEVADA )
COUNTY OF CLARK ;SS‘

1, Ogonna M. Atamoh, Esq., being duly sworn, depose and say:

1. I am a Shareholder with the firm Santoro, Driggs, Walch, Keamey, Holley &
Thompson (“Santoro, Driggs™), counsel of record for Plaintiff in the above-captioned case.

2. i have personal knowiedge of the facts set forth in this Affidavit except as to those
mattets based upon information and belief, and as to those matters, I believe them to be true and

correct. If called as a witness to testify, I could and would truthfully testify to the facis set forth

hercin,

(HE209-09/3 33075 dons
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3. | make this Affidavit in support of Kennedy Funding, Inc.'s Request to Strike
Defendants’ Clarificd Supplemental Damages Submission

Kennedy Funding Motion for Summary Judgment

4, On September 22, 2009, Kennedy Funding filed a Motion for Summary fudgment
apainst the Defendants.

5. On or around Qctober 6, 2009, the Defendants filed an Opposition to the Motion
for Summary Judgment (the “Opposition™).

6. On October 20, 2009, Kennedy Funding filed a Reply in Support of the Motion
for Summary Judgment (the “Reply™).

7. On October 27, 2009, the Court held a hearing on Kennedy Funding’s Motion for
Summary Judgment, during which time the Court entertained arguments by counsel, including
Defendants’ argument that the Motion for Summary Judgment should be denied because the
Settlement Agreement entered into between the Debtor Nevada Ueno Mita and Kennedy
Funding provided the Debtor six (6) months to satisfy Kennedy Funding’s indebtedness before
the bankruptcy stay would be terminated. See Atamoh Affidavit.

8. The Court reviewed the Settlement Agreement included as an exhibit to the
papers filed in connection with the Motion for Summary Judgment, and at the conclusion of
which the hearing, the Court ordered summary judgment in favor of Kennedy Funding as to
liability only, reserving the ruling on the issue of the amount of damages for an evidentiary
hearing.! A true and corrcct copy of the Order Granting Plaintiff's Motion for Summary
Judgment is attached hereto as Exhibit “17,

9. On November 5, 2009, the Court held an evidentiary hearing to the determine the
amount of damages, at which time the Defendants raised for the first time the propriety of
Kennedy Funding’s authority to commence an action against the co-lenders.

16.  Inresponse to the issue raised by the Defendants, the Court ordered supplemental

briefing solely on the issue of Kennedy Funding’s authorization to comunence the above-

! The Order reserved the issue of the “amount of damages”, and found that liability was properly ordered against the
Defendants aRter reviewing the Bankruptey Settlement Apreement and Defendants’ arpument that a ruling on

liabitity should stayed until the six () month perind expired under the Bankruptey Settiernent Agreement.
-9
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captioned action on behalf of the co-lenders, setting the deadline for any such supplement 2-
weeks after the November 5, 2009, evidentiary hearing. A true and correct copy of the Minutes
of the November 5, 2009, evidentiary hearing are attached hereto as Exhibit “2”.

11. The Court further instructed Defendants that they were permitied to file a
response to the supplement filed by Kennedy Funding addressing Kennedy Funding’s
authorization to commence an action against the Defendants on behalf of the co-lenders, 1d.

On November 19, 2009, Kennedy Funding filed the Supplemental Declaration of Kevin Wolfer
(the “Wolfer Declaration™), solely addressing the issue raised by Defendants relating to Kennedy

Funding’s authorization to commence the above-captioned action against the Defendants.

DATED this 5. _day ol‘Decem%’—_
W ATAMOH

ROTARY Pual..1¢"|
ETATE OF NEVADA

Caunt of Clark
(;N LIBERID

SUBSCRIBED and SWORN to before
me thise 3 ay of December, 2009,

06209-59/533073 doc
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' i OLLEY, |
HARD F. H Y, ESQ.
2 || Nevada Bar No. 3077 , FILED
OGONNA M. ATAMOH, ESQ. ..
3 || Nevada BarNo. 7580 NOV - § 2L
SANTORO, DRIGGS, WALCH, )
4 [ KEARNEY, HOLLEY & THOMPSON : Qéh#« -
400 South Fourth Street, Third Floor T GLERKOF COUR
5 || Las Vegas, Nevada 89101
| Telephone:  702/791-0308
¢ || Facsimile; 702/791-1912
7 §| Attorneys far Kennedy Funding. Inc.
8
o DISTRICT COURT
% 0 CLARK COUNTY, NEVADA
I‘& KENNEDY FUNDING, INC., a New Jersey
3 % 11 | corporation, -
gL : Case No.: A582746
= » 12 Plaintiff, Dept, No.:  XI
] .
4 .
Q_EJ 13 v
59 14 || ONECAP PARTNERS MM, INC, 2 Nevada
.+ corporation; VINCENT W. HESSER, an
S.}E 15 || individual; DOE INDIVIDUALS 1 through X;
E " || and ROE CORPORATIONS I through X,
16
g é Defendants. k
N 17
18 - |
19 ORBER GRA G PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT
20 Plaintiff KENNEDY FUNDING, INC.’s, (“Plaintiff") Motion for Summary judgment
2 ("Motion for Summary Judgment”), having come on for hearing on October 27, 2009, at 9:00
- a.m. Harold P. Gewerter, Esq, of the law firm Harold P. Gewerter, Esq., Ltd., appeared on
73 || behalf of Defendants ONECAP PARTNERS MM, INC. (“Oncosp”) and VINCENT W.
04 HESSER (“Defendants™), and Ogonna M. Atamoh, Fsq. of the law fim of Sentoro, Driggs,
25 Walch, Keamney, Holiey & Thompson appeared on behalf of Plaintiff, with no other appearances
2% having been made. The Court having heard the argument of counsel and having reviewed and
- l examined the papers, pleadings and records on file in the above-entitled matter, including
08 I Plaintiff’s Motion for Sumniary Judgment and the supporting Affidavit of Kevin Wolfer, filed
06209-09/$19457

VH000406




September 22, 2009, Defendants’ Opposition to Motion for Summary Judgment, filed on or

Pt

about October 6, 2009, and Plaintiff’s Reply in Support of the Motion for Summary Judgment,
h filed Octobm: 20, 2009, and good cause appearing therefore; .

Pursﬁaﬁt to the findings of fact and conclusions of Taw placed on the l:ecor;t_ at the hearing
J’1 and incorporated herein pursuant to Rule 52 of the Nevada Rules of Civil Procedure, and good

cause appearing, this Court enters summary judgment against Defendants and rules as follows:

FINDINGS OF UNDISPUTED FACTS

1. The Court makes these findings of fact by construing the pleadings and proof in

L= -~ B -, T V. T - PR S

the light most favorable to the non-moving party, drawing all reasonable inferenice in their favor.

bt
=

I 2. There is no genuine issue of material fact that there was a binding contract

between Plaintiff Kennedy Funding, Inc. and OneCap Partners 2; LLC ("OneCap Pariners™),

—
fam—

entitled the *Loan and Security Agreement” (the “Loan Agreement™) dated June 15, 2006, for

e
b

OneCap Pariners’ purchase of unimproved real property consisting of 78.74+ acres of raw land
located along Cazino Drive and the Colorado River in Laughlin, Nevada 89029, Clark County
Aésassor Parcel Numbers 264-25-101-001 and 264-25-201-001 (the “Property”) for a purchase
price of TWELVE MILLION DOLLARS ($12,000,000.00)."

3. There iz no genuine issue of material fact that the Loan Agreement is evidenced

[
%3

SANTORO, DRIGGS, WALGCH,
KEARNEY, HOLLEY 5 THOMBSON
2N IO

fa—
e |

. 18 || by a Promissory Note dated June 15, 2006, in the amount of $12,000,000.00, made by OneCap

""*: 19 | Partners payable to Kennedy Funding as agent of the Lenders,

A 20 4, There is no genuine izsue of material fact that OneCap Partners executed and
21§ delivered to Kennedy Funding a Deed of Trust with Security Agreement, Financing Statement
22 b for Fixture Filing and Assignment of Rents (“Deed of Tiust”) against the Property, which was
23 || recorded on June 15, 2006, with the Clark County Recorder’s Office as Instrument No,
24 || 20060615-0005324, |
25 5 There is no penuine issue of material fact that Kennedy Funding, Gary Owen I,
26 [| LLC (“Option Holder”) and OneCap Partners executed a Subordindtion and Attornment
27 Il Agreement (“Subordination Agreement”) in which the Option Holder agreed to subordinate its
28 | limited option to purchase the Property to Kennedy Funding’s Deed of Trust.

06209-09/5 19467 -2
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A °

1 6. There is no genuine issue of matenial fact that as additional security for the loan,

OneCap Partners exccufed and delivered to Kennedy Funding, an Assipnment of Leases and

Rents dated June 14, 2006 and recorded June 15, 2006, with the Clark County Recorder’s Office

A e pa

as Instrument No. 20060615-0005325, and an Assignment of Licenses, Contracts, Plans,

Specifications, Surveys, Drawings and Report dated June 15, 2006 (Assignment of Licenses™).

L]

7 There is no genuine issue of material fact that to further secure payment of the
Note, on June 14, 2006, Defendant Vincent Hesser (“Hesser™) and Defendant OneCap Partners

MM, Inme. ("OneCap Partners MM (“collectively “Defendants™) executed persomal

R =B+ - S R+

unconditional guaranties of the loan to Kennedy Funding.

10 8. There is no genuine issve of material fact that at the time of the transaction
11 {| between OneCap Partners, Hesser was the President of OncCap Partners and OneCap Partners
12 | MM.

9. There 15 no genuine issue of material fact that OneCap Partners also grantn::d a
14 || properly perfected security interest to Kennedy Funding by way of a UCC-1 Financing
15 {| Statement filed with the Clark County Recorder's Office on June 15, 2006 as Instrument No,

16 " 20060615-0005326.

17 10.  There is no genuine issuc of material fact that OneCap Pariners and Defendants

18 § executed an Envirohmental Indemnity Agreement in favor of Kennedy Funding, under which

B KEARNEY, HOLLEY & THOMPSOHN
»

5
3
3
g
v
g
i@
]
¢
:

19 they agreed to indemnify Kennedy Funding for noncompliance of environmental laws.

20 1.  There is no genuine issue of material fact that OneCap Partners defaulted inder

21 || the Note and Deed of Trust by failing to make its monthly installment payment of $250,000.00.

22 " 12, ThEré is 1o genuine issue of material fact that OneCap Partners is in default under

23 {| the Deed of Trust for failure to provide Kennedy Funding with current proof of liability

24 || insurance and fc:;r failure to timely pay its tax obligations retating to the Property. |

25 13.  There is no genuine issue of material fact that OneCap Partners transfesred its

26 {| interest in the Propefty to Nevada Ueno Mita, LLC {“Nevada Ueno™), and under the Deed of

27 Trusi and Loan Agreement, OneCap Partner’s transfer of the Property to Nevada Ueno wasa

28 fj default.
-3

06209-09/519467
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EGS, WalLCH,

KEARNEY, HOLLEY & THOMPSOMN

I cANTORS, DR
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14, Piaihtiﬂ“s Motion for Summary Judgment was propetly served on September 23,
2009, Defendants’® Opposition o Plaintiff's Motion for Summary Judgment was properly served
on or about Qctober 6, 2009, and Plaintiff’s Reply in Support of Motion for Summary Judgment
was properly served on October 20, 2009, '

 CONCLUSIONS OF LAW

1. Nevada law requires that to show a breach of contract, one must show (1) the
existence of a valid contract, (2) a breach, and (3) damages as & result of the breach, | See
Richardson v, Jones, 1 Nev, 405 (Nev. 1865); see also Saini v, Int’} Gﬂmg;l’ech. 434 F.Supp.2d
913, 923 (D. Nev. 2006) (holding that “the failure to perform one’s obligations within the

express terms of an agreement constitutes a literal breach of contract.™).

2. | In this case, the contract was ¢leay and unambiguous, and Defendants breached
the contract entered into with Defendants OneCap Partners MM and Hesser,

3 The contract between Plaintiff and Defendants was valid, binding, and
enforceable. .

4, Defendants breached the contract by failing to make the April 2008 payment, and
faiting to make any payments since defaulting on the Note in satisfaction of the Loan
Agreement.,

5, Defendants’ conduct was a material breach of the contract and Plaintiff has been
damaged by said breaches.’ |

O‘RDER GRANTING SUMMARY JUDGMENT
1. Based upon the foregoing, IT IS HEREBY ORDERED, ADJUDGED, AND

DECREED THAT Plaintiff’s Motion for Surmmary Judgment is GRANTED as to liability only.

0A209-09/5 19467

VHooo0409




2. IT IS FURTHBER ORbERED, ADRIDGED, AND DECREED THAT an

T

(i :
evidentiary hearing will be scheduled to address the exact amount of damages to be assessed

2
3 || against Defendants and in favor of Plaintiff,
4 IT IS SO ORDERED.
5 Dated this I;t day of Alpyesis” , 2009.
]
; _ELUZABETHGOFR GONZALEZ
DISTRICT COURT JUDGE
8 .
Submitted by:
9

= =
s
o
\r:

P
[os]
er
e

Ogohna M. Atamoh, Esq.
Mevada Bar Mo. 7589

400 5, Fourth Street, Third Floor
Las Vegas, NV 89101

Antorneys for Plaintiff'

KEARNEY, HOLLEY & THOMPSON
& w B OO
Z

—
~F

z
3
3
g
]
9
&
(&
E
b

B = e
o= T Y N ]

L] b3 [ ] fa) b ] o]

26209-09/519467

VHoo0410




EXHIBIT “2”




Page 1 of I

Logaut Search Menu few District Civil Search Back Location : District Gowr Tl Help

REGISTER OF ACTIONS
Cask No. 09A582746

Kennedy Funding oo va Onecap Parners MM Ine, Vinoeat Casze Type. Business Court
Hasser Sublype: Other Business Gourt

Matters
Date Filed; 021312009
Location:  Departrmesnt 11
Conversion Gase Number:  AS82746

PARTV INFORMATION

Lead Attornays

Converslan ENo Convert Value @ 0BASE2748
Ramoved: 04/24/2009
Convered From Blackstone

Defendant Hesser, Vincant W Gewerter, Margld Phitlip

Relained

Defandant  Onecap Parners MM Ing Gewerter, Haro!ld Phillip
Retained

Prantift Kennedy Funding Inc Haliay. Richard F.
Retainad

EVENTS & ORPDERS OF THE COURT

19/062009 | Hearing (930 AM) (Judiciat Officer Gonzaler, Elizabeth)
1105120064, 12/0412009
Summary Judgment heanring on Damages

Minutes
11/05/2009 8,30 AM
- Tastimony and exhibits presented. {See worksheats). Court nolad it haard sufficient tesfimany and reviewed paragraph 5
of the guaraniee, Colloguy regarding exhibit one 1o the oppasition sontaining the agreeament of the settiement in the
Bankrupicy Court, Court directed Ma. Atamah to submit 8 supplemental deciaralion regarding the lendora, within two
waaks. COURT ORDERED, matter CONTINUED to chambets for decision and Counsel to notify chambers if requesting
arguments. 12/04/0% {CHAMBERS) SUMMARY JUDGMENT HEARING/DECISION

1210472008 3:00 AM

Parties Presan
Return to Register of Actions

https://www.clarkcountycourts.us/Anonymous/CaseDetail aspx?Casel D=6692051 &Heari HOPOHIBOS




09A582746

DISTRICT COURT
CLARK COUNTY, NEVADA
Business Courl COURT MINUTES December 04, 2009
02ALB2746 Kennedy Funding Inc

v
Onecap Partners MM Inc, Vincent Hesser

December 04, 2009 Chambers Hearing Summary Judgment
hearing on Damages

HEARD BY: Gonzalez, Elizabeth COURTROOM: RJC Courtroom 14C
COURT CLERK: Kathy Klein

PARTIES None
PRESENT:

JOURNAL ENTRIES

- The Court having considered the Plaintitls request to strike supplement and all related briefing
DDENIES the request. Mr. Gewerter to prepare and submit a proposed order consistent with the
foregoing within ten (10) days and distribute a filed copy to all parties involved in this matter. Such
order should set forth a synopsis of the supporting reasons proffered to the Court in briefing. This
Decision sets forth the Court’s intended disposition on the subject but anticipates further order of the
Court to make such disposition effective as an order or judgment,

CLERK'S NOTE: A copy of this minuate order was placed in. the attorney folder(s) of: H. Gewerter,
Fsq.

PRINTDATE: 12/07/2009 Page 1 of 1 Minutes Date: December (4, 2009
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e LIORGINAL @

HAROLD P. GEWERTER, ESQ.
Nevada Bar No. 499

HARQCLD P. GEWERTER, ESQ. LTD.
2705 Airport Drive

North Las Vegas, Nevada 85032
Telephone: (702) 382-1714

Fax: (702) 382-1759

Attorney for Defendants

BISTRICT COURT .

CLARK COUNTY, NEVADA

KENNEDY FUNDING, INC., a New Jersey | CASE NO.: A582746
corporation, DEPT. NO.: XI

Plaintiff, ORDER DENYING PLAINTIFF'S

REQUEST TO STRIKE
Vs,

Date of Hearing: December 4, 2009
ONECAP PARTNERS MM, INC,, a Nevada | Time of Hearing: In Chambers

corporation; VINCENT W, HESSER, an

- ™
individual; DOE INDIVIDUALS I through X; JoAsazHe

NN =LA &0’ )%Bm

and ROE CORPORATIONS [ through X,
Defendants, lm Il“

Il

This matter having come on for hearing in chambers on Plaintiffs® Request to Strike
Defendants’™ Clarified Supplemental Damages Submission, the Court having reviewed the papers
and pleadings on file herein, now therefore,
THE COURT HEREBY FINDS THAT the Defendants’ Clarified Supplemental

Damages Submission is not redundant, immaterial, impertinent or scandalous and thus nof
subject to being stricken under Rule 12(f):
i

i
i
i
-

VHoo0414




19
0
ra)
22
PE]
24
25
26
2

28

o, ‘ .

IT IS HEREBY ORDERED, ADJUDGED AND DECREED that the Plaintiff’s Request
to Strike Defendants’ Clarified Supplemental Datnages Submission is hereby DENIED,

DATED this_|'€ day of _DRE otV 2009,

o e o0

ISTRICT CO UDGE &
Submitted by: w m

HAROLD P. GEWERTER, ESQ., LTD.

AKOLD P. GEWERTER, ESQ.
Nevada Bar No. 499

2705 Airport Drive

North Las Vegas, Nevada 89032
Attorney for Defendants

VHO000415




20

21

e

23

24

25

26

27

o LORGINAL ¢ 4

NDT(; o F"‘ED

o5 a9
;{%I;?\IIJSOI; g::::hl{ FER, ESQ, L'TD. C%R é %

MNorth Las Vegas, Nevada 89032

b o S8 ‘ongaziis “

Attorney for Defendants
DISTRICT COURT

CLARK COUNTY,NEVADA

v oo e s o

|

KENNEDY FUNDING, INC., a New Jersey | CASE NO.; A582746

corporation, DEPT. NO.: Xl
Plaintiff, NOTICE OF ENTRY OF ORDER
DENYING PLAINTIFF’S REQULEST TO
\ STRIKE

ONECAP PARTNERS MM, INC,, a Nevada | Date of Hearing: December 4, 2009
corporation; VINCENT W. HESSER, an | Time of Hearing: In Chambers
individual; DOE INDIVIDUALS 1 through X;
and ROE CORPORATIONS I through X,

Pefendants.

PLEASE TAKE NOTICE that an Order Denying Plaintiffs Request to Strike
Defendants’ Clarified Supplemental Damages Submission was entered on the 22™ day of
December, 2009, A true and correct copy of said Order is attached hereto,

DATELD this _:li day of December, 2009,

HAROLD P. GEWERTER, ESQ., LTD.

ARD D P. GEWERTER, ESQ.
Nevada Bar No. 499

2705 Airport Drive

North Las Vegas, Nevada 89032
Attorney for Defendants

RECEIVED
i JAN -5 25ig

CLERK OF THE COURT
VHO000416




12

20

21

e

23

24

25

26

27

28

CERTIFICATE OF MAILING
Certification is hereby made that a true and cotrect copy of the foregoing Notice of Entry
of Order Denying Plaintiff’s Request to Strike Defendants’ Clarified Supplemental Damaged
Subrnission was served this " y of December, 2009, in the following manner:
.. X By being placed into an envelope bearing First Class I"ostage and placed into thel

1.8, Mails, this same date, addressed to the following individuals; and/or

Richard F. Holley, Esq.
Ogonna M. Atamoh, Esq.
400 8. 4" Street, Third Floor
Las Vegas, Nevada 89101
Attorneys for Plaintiff

VL (auns

An employee of Harotd P. Gewerter, Esqg., Ltd.

VHG00417
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[}

13
14

1%

i7

18

20
21
22
73
24
25
26
27

28

® €
FILED

ORDR
HAROLD P. GEWERTER, ESQ. DEC 2 2 2609
Nevada Bar No. 499 .
HAROLD P. GEWERTER, ESQ. LTD. %%@%‘o’wﬁ
2705 Airport Drive :

North Las Vegas, Nevada 89032
Telephone: (702) 382-1714
Fax: (702) 382-1759

Attorney for Defendants
DISTRICT COURT
CLARK COUNTY, NEVADA
KENNEDY FUNDING, INC.,, a New Jersey | CASE NO.: A582746
corporation, DEPT.NO.: XI
Plaintiff, ORDER DENYING PLAINTIFK'S
REQUEST TO STRIKE
Vs,

Date of Hearing: December 4, 2009
ONECAF PARTNERS MM, INC,, a Nevada | Time of Hearing: Yu Chambers
cotporation; VINCENT W, HESSER, an
individual; DOE INDIVIDUALS I through X;
and ROE CORPORATIONS { through X,

Defendarts.

This matter having come on for hearing in chambers on Plaintiffs’ Request to Strike
Defendants’ Clarified Supplemental Damages Submission, the Court having reviewed the papers
and pleadings on file herein, now therefore,

THE COURT HEREBY FINDS THAT the Defendants’ Clarified Supplemental
Damages Submission is not redundant, immaterial, impertinent or scandalous and thus not
subject to being stricken under Rule 12(f):

i
1
"
I
i

VHo00418




18
19
20
21
22
23
4
25
26
7

28

IT IS HEREBY ORDERED, ADJUDGED AND DECREED that the Plaintiff*s Request
to Strike Defendants® Clarified Supplements] Damages Submission is hereby DENIED.

DATED this {¥_ dayof Detosndes” , 2009.

RLIZABETH GOFF GONZALEZ
DISTRICT COURT JUDGE

Submitted by:

HAROLD P. GEWERTER, ESQ., LTD.

LD P. GEWERTER, ESQ.
Nevada Bar No. 499
2705 Airport Drive
North Las Vegas, Nevada 89032
Attorney for Defendants

VHooo419




09AS582746

DISTRICT COURT
CLARK COUNTY, NEVADA
Business Court COURT MINUTES February 04, 2010
09A582746 Kennedy Funding Inc

ve
Onecap Partners MM Ing, Vincent Hesser

February 04, 2010 @15 AM Calendar Call

HEARDBY: Gonzalez, Elizabeth COURTROOM: RJC Courtroom 14C
COURT CLERK: ; Melissa Benson; Nicole McDevitt/mb

RECORDER: Jill Hawkins

REPORTER:

PARTIES

PRESENT: Atamoh, Ogonna M.  Attorney
Gewerter, Harold Attorney
Phitlip

JOURNAL ENTRIES
- Counsel advised there was already a hearing for Sunumary Judgment and damages. Further, court
has not given a ruling as to authority issue. Colloquy regarding briefings filed. Ms. Atamoh advised
they are awaiting money for damages. COURT ORDERED, as their is an issue for authority, matter
SET for Status Check.

2/5/10300 AM STATUS CHECK: DETERMINATION OF AUTHORITY (CHAMBERS)

PRINT DATE:  02/05/2010 Page 1 of 1 Minutes Date: February (4, 2010
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09AS82746

DISTRICT COURT
CLARK COUNTY, NEVADA

Business Court COURT MINUTES February 05, 2010

09A582746 Kemedy Funding Inc
Vs
Onecap Partners MM Inc, Vincent Hesser

February 05, 2010 3:00 AM Status Checl

HEARD BY: Gonzalez, Flizabeth COURTROOM: RJC Courtroom 14C
COURT CLERK: Nicole McDevitt

RECORDER:

REPORTER:

PARTIES
PRESENT:

JOURNAL ENTRIES

- The court having reviewed the supplemental briefing on the authority to proceed finds that the
Plaintiff has authority to proceed on behall of the col.enders. The Court has previously delermined
that the action against the guarantors is not limited due to the inability of the lender to proceed with
foreclosure as a result of the settlement in the Bankruptcy proceeding with the Debtor in bankiuptey.
Further the Court having previously granted partial sumimary judgment on liability for the obligation
and having heard evidence of the amount of the deficiency awards damages in the amount of
$16,802,025.64 including attorneys fees of $39,755 00 and costs $2,131 45 totaling $16.843.912.09
pursuant to the guaranty. In the event the Debtor in bankruptcy satisfies the indebtedness owing to
Plaintiff, then Plaintiff will cease its efforts to enforce the judgment against the Defendants.
Additionally this order does not impede Defendants ability to make a claim against Debtor in
bankruptcy as a result of the satisfaction of the obligation. Counsel for Plaintiff is directed to submit
proposed findings of fact and conclusions of law and a proposed judgment consistent with the
foregoing within ten (10) days and distribute a filed copy to all parties involved in this matter. Such
order should set forth a synopsis of the supporting reasons proffered to the Court in briefing, the
evidentiary hearing, and argument. This Decision sets forth the Court’s intended disposition on the
subject but anticipates further order of the Court to make such disposition effective as an order or
judgment. All future dates are ordered vacated.

CLERK'S NOTE: Clerk notified parties telephonically of vacated trial and the above minute order has
PRINT DATE:  02/05/2010 Page 1 of 2 Minutes Dates February 03, 2010
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09A582746

been distributed to: Ognna Attamoh, Esq. (Santoro, Driggs et el) and Harold Phillip Gewerter, Esq.
(CGewerter Law Offices)

PRINT DATE: 02/05/2010 Page Taf? Minutes Date: February 05, 2010
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SANTORO, DRIGGS, WALCH,
:P{EAF?NEY. HOLLEY & THOMPSON

'S
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N
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L W - N S

~J

ORIGINAL

Electronicaily Filed

JUDG 02/18/2010 03:05:18 PM

%%JICP&ARD F. HOLLEY, ESQ. .
evada Bar No. 3077

OGONNA M. ATAMOI, ESQ. (ﬂa ﬁ-tég"""‘”*
Nevada Bar No. 7589

SANTORO, DRIGGS, WALCH, CLERK OF THE COURT
KEARNEY, HOLLEY & THOMPSON

400 South Fourth Street, Third Floor

Las Vegas, Nevada 80101

Telephone:  702/791-0308

Facsimile: 702/791-1912

Attorneys for Kennedy Funding, Inc.

IMSTRICT COURT
CLARK COUNTY, NEVADA
KENNEDY FUNDING, INC., a New Jersey
corporation,
Case No.: A582746
Plaintiff, Dept. No.: Xl
V.

ONECAP PARTNERS MM, INC, a Nevada
corporation; VINCENT W. HESSER, an
individual; DOE INDIVIDUALS I through X;
and ROE CORPORATIONS I through X,

Defendants,

JUDGMENT AGAINST ONECAP PARTNERS MM, INC. AND VINCENT W. HESSER

This matter came before the Court on Plaintiff Kennedy Funding, Inc.’s (“Plaintiff™)
evidentiary hearing on damages arising from the Motion for Summary Judgment Against
Defendants ONECAP PARTNERS MM, INC. (*Onecap™ and VINCENT W. HESSER
(“Defendants™) (the “Motion™), filed with the Court on September 22, 2009, and came on for
evidentiary hearing as to damages on November 5, 2009, at 9:30 a.m. before the Honorable
Elizabeth Gonzalez.

The Court having read and considered the papers sand pleadings on file herein and having
heard the testimony of Kim Vaccarella, Controller for Plaintiff, and the testimony of Matthew

Lubway, appraiser for Defendants, and consistent with the Order Granting Motion for Summary

06309-09/563899. doc
VHooo423




SANTORO, DRIGGS, WALCH,
FEARMEY, HOLELEY & THOMESON

:

Ja

= - < = T

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

.25

26
27
28

Judgment as to liability entered November 4, 2009, against Defendants, attached hereto as
Exhibit “1”, and the subsequent Order Awarding Damages Pursuant to Plaintiff®s Motion for
Summary Judgment entered concurrently herewith, and the Court being fully advised, and good
cause appearing therefor,

IT IS HEREBY ORDERED, ADJUDGED and DECREED that Plaintiff shall recover
from DEFENDANTS ONECAP PARTNERS MM, INC. and VINCENT W, HESSER, jointly
and severally, the amount of $16,802,025.64, excluding attorney’s fees and costs, consisting of |
the principle balance of $12,000,000.00 due under the Loan and Security Agreement, accruing
interest as of October 31, 2009 in the amount of $4,768,000.00, foreclosure costs in the amount
of $19,024.50, appraisal fees in total amount of $9,500.00 (CBRE in the amount of $7,500.00
and Vernon Martin $2,000.00), miscellaneous costs in the amount of $5,501.14. Post-judgment
interest continues lo accrue on the principal balance at a default rate of twenty-five percent
{(25%) per annum, or $8,333.33 per diem.

IT IS HEREBY ORDERED, ADJUDGED and DECREED that Plaintiff shall recover
from DEFENDANTS ONECAP PARTNERS MM, INC. and VINCENT W. HESSER attorney’s
fees as of November 3, 2009 in the amount of $39,755.00, and costs as of November 3, 2009 in
the amount of $2,131,45 incurred by Santoro, Driggs, Walch, Kearney, Holley & Thompson.

I'T IS FURTHER ORDERED that Plaintiff is entitled to recover post-judgment attorney’s
fees and costs incurred in exccuting and enforcing the Judgment.

IT IS FURTHER ORDERED that Plaintiff is entitled to recover postjudgment interest
on the principal balance of $16,802,025.64 at the rate of 25% per annum or $8,333.33 per diem.

IT IS FURTHER ORDERED that to the extent the real property securing Plaintiff’s Loan
is sold or refinanced and such proceeds are paid to Plaintiff, any such proceeds shall be deducted
from the judgment amount and accruing interest entered herein against DEFENDANTS

ONECAP PARTNERS MM, INC. and VINCENT W. HESSER in favor of Plaintiff.

06209-09/363899. doc
VHooo0424




KEARMNEY, HOLLEY & THOMPSON

SANTORO, DRIGGS., WALCH,

:

0 L K

M8 1 v e

IT IS FURTHER ORDERED that the Court expressly directs the entry of a final

judgment, as there is no just reason for delay.

1T I8 50 ORDERED., .
!

Dated this_|J~day of Y2k

DK@CT Co UDGE wyyc k.

Submitted by:
SANTORO, DRIGGS, WALCH, KEARNEY,
HOLLEY & THOMPS

By //q

7 Atamoh, Esq.

Nev ar No. 7589

400 8. Fourth Strect, Third Floor
Las Vegas, NV §9101

Attorneys for Plaintiff

08209.00/56389% doc
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: RIChA F, HOL | SQ. |
CHARD LEY, E \ "
2 | Nevada Bar No. 3077 - F=ILED
OGONNA M. ATAMOH, ESQ. | .
3 || Nevads Bar No. 7589 MOV - 4 2007
SANTORO, DRIGGS, WALCH, “
4 | KEARNEY, HOLLEY & THOMPSON Qi b bl
400 South Fourth Strect, Third Floor CLEFK OF COURT
5 I Las Vegas, Nevada 89101
Telephone:  702/791-0308
6 || Facsimile: 702171911912
7
8
9

Attorneys for Kennedy Funding, Inc.

DISTRICT COURT
CLARK COUNTY, NEVADA
KFNNEDY FUNDING, INC., a New Jersey

yid
O
)
O
g % 11 || corporation, '
q = ‘ Cage No,: A582746
= ' 12 © Plaintiff, Dept. No.:  XI
ui .
@ .
2 gj 13 v
5© 14 | ONECAP PARTNERS MM, INC, a Nevada
.+ corporation; VINCENT W, HESSER, an
€ 15 || individual; DOE INDIVIDUALS I through X;
E% : and ROE CDRPORATIDNS I through X,
16 \
3 é Detondants,
. 17
18 4 |
0 ORDER GRANTING PLAINTIFE’S MOTION FOR SUMMARY JUDGMENT
50 Plaintiff KENNEDY FUNDING, INC.’s, (“Plaintiff’) Motion for Summary Judgment
2 ("Motion for Summary Judgment”), having come on for hearing on October 27, 2009, at 9:00
” am. Harold P. Gewerter, Esq. of the law fum Harold P. Gewerter, Esq., Ltd., appeared on
2 behalf of Defendants ONECAP PARTNERS MM, INC. (“Onecap”) and VINCENT W,
" HESSER (“Defendants™), and Ogorna M. Atamoh, Fsq. of the [aw firm of Santoro, Driges,
25 Walch, Kearney, Holley & Thompson appeared on behalf of Plaintiff, with no other appearances
> having been made. The Court having heard the argument of counsel and having reviewed and
- examined the papers, pleadings and records on file in the above-entitled matter, including
Pluintiff’s Motion for Summary Judgment and the supporting Affidavit of Kevin Wolfer, filed

06209-09/5 |67

N

VHooo427




1 || September 22, 2009, Defendants’ Opposition to Motion for Summary Judgment, filed on or
2 || about October 6, 2009, and Plaintiff’s Reply in Support of the Motion for Summary Judgment,

3 || filed October 20, 2009, and good cause appearing therefore; |

4 Purst:aﬁt to the findings of fact and conclusions of law placed on the record &l the hearing
and incorporated herein pursuant to Rule 52 of the Nevada Rules of Civil Procedure, and good

6 || cause appearing, this Court enters summaryjudgmqnt against bc‘fendants ﬁnd rules as follows:

7 FINDINGS OF UNDISPUTED FACTS

8 1. The Court makes these findings of fact by construing the pleadings and proof in

9 || the light most favorable to the non-moving party, drawing all reasonable inference in their favor.
10 2. There is no .genuine issue of material fact that there was a binding contract
11 || between Plaintiff Kennedy Funding, Inc. and OneCap Partners 2, LLC (“OneCap Partners™),
12 || entitled the “Loan and Security Agreement” (the “Loan Agreement”) dated June 15, 2006, for
13 J| OneCap Paitners’ purchase of unimproved real property congisting of 78,74+ acres of raw land
14 || located along Casino Drive and the Colorado River in Laughlin, Nevada 89029, Clark County
15 NT Assessor Parcel Numbets 264-25-101-001 and 264-25-201-001 (‘ihe “Property™) for a pu*rdhase
16 | price of TWELVE MILLION DOLLARS ($12,000,000.00).

17 R There is no genuine issue of material fact that the Loan Agreement is evidenced
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18 || by a Promissory Nete dated June 15, 2006, in the amount of $12,000,000.00, made by OnreCap

19 )| Partners payable to Kennedy Funding as agent of the Lendets.

20 4. There is no genuine issve of materal fact that OneCap Partners cxecuted and

21 | delivered to Kennedy Funding a Deed of Trust with Secutity Agreement, Finaneing Staterment
22 |t for Fixture Filing and Assignment of Rents (“Deed of Trust”) against the Property, which was
23 I recorded on June 15, 2006, with the Clark County Recorder’s Office as Instrument No.
24 || 20060615-0005324, '

25 | 5. There is no genuine issue of material fact that Kennedy Funding, Gary Owen 11,
26 || LLC (“Option Holder”) and OneCap Partners executed s Subordination and Attomment
27 | Agrcement (“Subordination Agreement") in which the Option Holder agreed to subordinate its
28 i limited option to purchase the Property to Kennédy Funding's Deed of Trust.

-2
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6. ‘There is no genuine issue of material fact that as additional security for the loan,

—

OneCap Partners executed and delivered to Kennedy Funding, an Assignment of Leases and

Rents dated June 14, 2006 and recorded June 15, 2006, with the Clark County Recorder’s Office
as Instrument No. 20060615-0005325, and an Assi'gnmeht of Licenses, Contracts, Plans,
Specifications, Surveys, Drawings and Report dated June 15, 2006 (Assignment of Licenses”).
T | There is no genuine issue of material fact that to further secure payment of the
Note, on June 14, 2006, Defendant Vincent Hesser (“Hesser™) and Defendant OneCap Partrers

MM, Ine. (“OneCap Partners MM™ (“collectively “Defendants™) executed personal

L R e - T 7 N O T

unconditional guaranties of the loan to Kennedy Funding.

8. There is no genuine issue of material fact that at the time of the transaction

b e
_—

between OneCap Partners, Hesser was the President of OneCap Partners and OneCap Partners

MM,

9. - There is no genuine issue of material fact that OneCap Partners also granted a
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14 |i properly perfected security interest to Kemmedy Funding by way of a UCC-1 Firancing
15 | Statement filed with the Clark County Recorder’s Office on Junte 15, 2006 as Instrument No.
16 § 200006135-0005326.

17 10, There is no genuine issue of material fact that OneCap Partners and Defendants
18 || executed an Environmental Indemnity Agreement in favor of Kennedy Funding, under which
19 'they agreed to indemnify Kennedy Funding for noncompliance of environmental laws, |

20 11.  There is no genuine issue of matesial fact that OneCap Pariners defaulted under
21 h the Note and Deed of Trust by failing to make its monthly instaliment payment of $250,000.00,
22 12, There is no genuine issue of material fact that OneCap Partners is in default under
23 the Deed of Trust for failure to provide Kennedy Funding with current proof of liability
24 | insurance and for failure to timely pay its tax obligations relating to the Property. '

25 13.  There is no genuine issue of material fact that OneCap Partners transferred its
26 || interest in the Propaﬂy to Nevada Ueno Mita, LLC (“Nevada Ueno™), and under the Deed of
27 || Trust and Loan Agreement, OneCap Partner’s transfer of the Property to Nevada Ueno was a
28 || default.
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14.  Plaintiffs Motion for Summary Judgment was properly served on September 23,
2009, Defendants” Opposition to Plaintiff’s Motion for Summary Judgment was properly served
on or about Qctober 6, 2009, and Plaintifi’s Reply in Support of Motion for Summary Judgment
was properly served on October 20, 2609- | '
| CONCLUSIONS OF LAW

1. Nevada law requires that to show a breach of contract, one must show (1) the
existence of a valid contract, (2) a breach, and (3) damages as a result of the breach. Sge

Richardson v, Jones, 1 Nev. 405 (Nev. 1865); see also Saini v. Int’l Game chﬁ, 434 F.5upp.2d

913, 923 (1. Nev. 2006) (holding that “the failure to perform one’s obligations within the
express terms of an agreement constitutes a literal breach of contract.”).

2. | In this case, the contract was clear and unambiguous, and‘Defandants breached
the contract entered into with Defendanis OneCap Partners MM and Hesser.

3 The contract between Plaintiff and Defendants was valid, binding, and
enforceable.

4, Defendants breached the contract by failing to make the April 2008 payment, and
failing 'to make any payments since defaulting on the Note in satisfaction df the Loan
Agresment..

5. Defendants’ conduct was a material breach of the contract and Plaintiff has been |
damaged by said breaches, |

 ORDER GRANTING SUMMARY JUDGMENT
1. Based upon the foregoing, IT IS HEREBY QORDERED, ADJUDGED, AND

DECREED THAT Plaintiff's Motion for Summary Judgment is GRANTED as to Liability only.

06705-0%/510467
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1 2. IT IS PURTHBER ORDERED, ADJUDGED, AND DECREED THAT an
2 || evidentiary hearing will be scheduled to address the exact amount of damages to be assessed
3 || against Defendants and in favor of Plaintiff,
4 IT IS SO ORDERED.
5 Dated this H day of Mm[ﬂ!!bﬂfm, 2009.
6
, _FLARFTHGOFFGONZALEZ
DISTRICT COURT JUDGE
8 .
Submitted by:
9 .
% SANTORO, DRIGGS, WALCH, KEARNEY,
b 10 HOLLEY'# THOMPS():
£ ‘
z
% Z /
5F | Bl e e
m.nd Richard ¥ Flolley, Esq. '
mg 13 || NgvadagBar No. 3077
9. Ogdhna M. Atamoh, Hsq.
Eg 14 | Nevada Bar No. 7589
Gor 15 400 8. Fourth Street, Third Floor
& Las Vegas, NV 89101
E% 16 I Attorneys for Plaintiff
L
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20
21
22
23
24
25
26
27
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1 | ORDR )
RICHARD F. HOLLEY, ESQ. m j M«Mm.»—

2 || Nevada Bar No. 3077

OGONNA M. ATAMOH, ESQ. CLERK OF THE COURT

3 {| Nevada Bar No. 7589
SANTORO, DRIGGS, WALCH,

4 | KEARNEY, HOLLEY & THOMPSON
400 South Fourth Street, Third Floor
5 || Las Vegas, Nevada 89101
Telephone:  702/791-0308
6 || Facsimile: T02/791-1912
T || Attorneys for Kennedy Funding, Inc.
8
9 DISTRICT COURT
z
@ 10 CLARK COUNTY, NEVADA
T~
g% 11 || KENNEDY FUNDING, INC., a New Jersey
ar corporation,
= 12 Case No.: A582746
) i Plaintift, Dept. No.: X1
O 13
0. V.
|
C5 14
I ONECAP PARTNERS MM, INC, a Nevada
2 15 || corporation; VINCENT W. HESSER, an
O Z individual; DOE INDIVIDUALS I through X;
E % 16 || and ROE CORPORATIONS I through X,
=T
nx 17 Defendants,
g | s
;Y
3 ORDER AWARDING DAMAGES PURSUANT TO PLAINTIFE’S MOTION FOR
a i 20 SUMMARY JUDGMENT

21 Plaintiff KENNEDY FUNDING, INC.’s (“Plaintiff's”) evidentiary hearing for damages
22 1l arising fiom Plaintiff' s Motion for Summary Judgment (“Motion for Summary Judgment™) came
23 || before the Court on November 3, 2009, at 9:00 a.m. Harold P. Gewerter, Esq. of the law firm
24 ! Harold P. Gewerter, Fsq., Ltd., appeared on behalf of Defendants ONECAP PARTNERS MM,

25 || INC. (*Onccap™) and VINCENT W. HESSER (“Hesser™) (collectively “Defendants”), and
26 || Ogoona M. Atamoh, Esq. of the law firm of Santoro, Driggs, Walch, Keamey, Holley &
27 || Thompson appeared on behalf of Plaintiff, with no other appearances having been made.

28
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Kim Vaccarella testified at the evidentiary hearing on behalf of Plaintiff regarding
Plaintift’s caleulations of damapes, and Defendants cross-examined Ms. Vaccarella. Matthew
Lubawy testified on behalf of Defendants and Plaintiff cross-examined Mr. Lubawy. During
oral argument at the hearing, Defendants raised for the first time the propriety of Plaintiff’s
authorization to commence the above-captioned action on behalf of the Co-Lenders. At the
conclusion of the hearing, this Court ordered further briefing on the issue of Plaintiff®s authority
to proceed on behalf of the Co-Lenders and ordered supplemental briefing on that issue to be
filed by Plaintiff no later than November 19, 2009, and any responsive pleading on that issue
from Defendants no later than December 3, 2009, This Court scheduled an in-chambers hearing

for December 4, 2009, to address the issue of Plaintiff’s authority to proceed on behalf of the Co-

Lenders.

On November 19, 2009, Plaintiff filed the Supplemental Declaration of Kevin Wolfer in.
support of its position that Plaintiff had authority to proceed on behalf of the Co-Lenders, and on
or about December 2, 2009, Defendants filed their Clarified Supplemental Damages Submission.

The Cowrt having heard the argument of counse] and testimony of witnesses, and having
reviewed and examined the papers, pleadings and records on file in the above-entitled matter,
including Plaintiff’s Motion for Summary Judgment and the supporting Affidavit of Kevin
Wolfer, filed September 22, 2009, Defendants’ Opposition to Motion for Summary Judgment,
filed on or about October 6, 2009, Plaintiff"s Reply in Support of the Motion for Summary
Judgment, filed October 20, 2009, the Affidavit of Ogonna M. Atamoh, Esq., filed November 3,
2009, the Declaration of Kim Vaccarella filed November 3, 2009, the memorandum of Costs and
Disbursements filed November 3, 2009, the Supplemental Declaration of Kevin Wolfer filed
November 19, 2009, and Defendants Clarified Supplemental Damages Submission filed on or
about December 2, 2009, and good cause appearing therefore,

Pursuant to the findings of fact and conclusions of law placed on the record at the
Evidentiary Hearing and incorporated herein pursuant to Rule 52 of the Nevada Rules of Civil

Procedure, and good cause appearing, and this Court having previously entered an Order
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Granting Plaintiffs Motion for Summary Judgment as to Hability only on November 4, 2009,
this Court enters summary judgment against Defendants as to damages and rules as follows:

FINDINGS OF FACTS

1. The Court makes these findings of fact by construing the pleadings and proof in
the light most favorable to the non-moving party, drawing all reasonable inference in their favor,

2. This order incorporates by reference the Findings of Undisputed Facts previously
entered by this Court on November 4, 2009, pursuant to the Order Granting Motion for Summary
Judgment in favor of Plaintiff.

3. Tlicre is no genuine issue of material fact that Plaintiff has the express authority to
act on behalf of the Co-Lenders pursuant to the respective Co-Lenders Agreements as referenced
in and submitted with the Supplemental Declaration of Ken Wolfer filed on November 19, 2009, |
and that Plaintiff has kept the Co-Lenders apprised of the status of the Bormrower's bankruptcy 1
case and the above-captioned Guarantor Action.

4, This order incorporates the Court’s previous determination that the above-
captioned action against the Defendants is not limited due to the inability of the lender to proceed
with foreclosure as a result of the settlement in the bankruptcy proceeding with Debtor Nevada
Ueno Mita, LLC (“Debtor in bankruptcy™), Bankruptcy Case No. 08-25487-BAM.

5. There is no genuine issue of material fact that the deficiency damages to be
awarded ro plaintiff consist of general damages in the amount of $16,802,025.64, attorneys fees
in the amount of $39,755.00 and costs in the amount of $2,131.45, for a total judgment in favor
of Plaintiff and against Defendants in the amount of $16,843,912.09.

CONCLUSIONS OF LAW

1. Plaintiff established the amount of damages due and owing {from Defendants in

the amount of $16,802,025.64, attorneys fees in the amount of $39,755.00 and costs in the

amount of $2,131.45, for a total amount of $16,843,912.09.

2. Plaintiff has the express authority to act on behalf of the Co-Lenders pursuant to

the Co-Lenders Agreement as referenced in the Supplemental Declaration of Ken Wolfer filed

on November 19, 2009,
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ORDER GRANTING SUMMARY JUDGMENT
i. Based upon the foregoing, IT IS HEREBY ORDERED, ADJUDGED, AND

DECREED THAT Plaintiff’s Motion for Summary Judgment is GRANTED in its entirety.

2. IT IS FURTHBER ORDERED, ADIUDGED, AND DECREED THAT Plaintiff
is awarded monetary damages against Defendants and in favor of Plaintiff consisting of damages
in the arnount of $16,802,025.64, attorneys fees in the amount of $39,755.00 and costs in the
amount of $2,131.45, for a total judgment in favor of Plaintifl and against Defendants in the
amounl of $16,843,912.09.

3. IT IS FURTHBER ORDERED, ADJUDGED, AND DECREED THAT in the
event the Debtor in bankruptcy satisfies the indebledness owing to Plaintiff, Plaintiff will cease
its efforts to enforce the judgment against Defendants.

4. IT IS FURTHBER ORDERED, ADJUDGED, AND DECREED THAT
Defendants’ ability to make a claim against the Debtor in bankruptey is not impeded as a result
of the Defendants’ satisfaction of the obligation to Plaintiff.

IT IS SO ORDERED.

Dated this T day of FEPRERY 2910

Submitted by:

Ogonna M. Atamoh, Esq.
Nevada Bar No, 7589

400 8. Fourth Street, Third Floor
Las Vegas, NV 89101

Attorneys for Plaintiff
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NEO )
RICHARIDD F. HGLLEY, ESQ. (m‘. %‘M"'
Nevada Bar No. 3077 Q x
OGONNA M. ATAMOH, ESQ. CLERK OF THE COURT
Nevada Bar No. 7589

SANTORO, DRIGGS, WALCH,

KEARNEY, HOLLEY & THOMPSON

400 South Fourth Street, Third Floor

Las Vegas, Nevada 89101

Telephcme: 702/791-0308

Facsimile: 702/791-1912

Attorney for Kennedy Funding, Inc.

DISTRICT COURT
CLARK COUNTY, NEVADA
KENNEDY FUNDING, INC., a New Jersey
corporation,
Case No: AS582746
PlaintifT, Dept. No.: X1
v, NOTICE OF ENTRY OF ORDER

ONECAP PARTNERS MM, INC, a Nevada
corporation; VINCENT W. HESSER, an
individual; DOE INDIVIDUALS T through X;
and ROE CORPORATIONS I through X,

Defendants.

YOU, and each of you, will pleasc take notice that an ORDER AWARDING
DAMAGES PURSUANT TO PLAINTIFF’S MOTION FOR SUMMARY JUDGMENT in the
above-entitled matter was filed and entered by the Clerk of the above-entitled Court on the 18th
day of February, 2010, a copy of which is attached hereto.

Dated this 22nd day of February,

SANTORO, DRIGGS, WALCH,
KEA?N 5¥y HOLLEY & THOMPSON
.z"r".ll

: e
HARD E-HOLLEY, ESQ. (NVSB #3077)

RI

0G . ATAMOH, ESQ. (NVSEB #7589
400 th Fourth Street, Third Floor

Las Vegas, Nevada 89101

Attorneys for Kennedy Funding, Inc.

Page 1 of 2
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DISTRICT COURT
CLARK COUNTY, NEVADA

—
<

KENNEDY FUNDING, INC., a New Jersey
corporation,

[
b

Case No.: ASB2746
Plaintiff, Dept. No.. X1

—_
[

Y.

ONECAP PARTNERS MM, INC, a Nevada

KEARNEY, HOLLEY & THOMPSON
= O

z
F
2
6
o
&
144
[
o}
:
%
n

15 f| corporation; VINCENT W. HESSER, an
individual; DOE ENDIVIDUALS [ through X;
16 || and ROE CORPORATIONS I through X,
‘ 17 Defendants.

q

;.‘Q 19

w ‘ ORDER AWARDING DAMAGES PURSUANT TO PLAINTIFE'S MOTION FOR

Bl 20 SUMMARY JUDGMENT,
21 Plaintiff KENNEDY FUNDING, INC.’s (“Plaintiff’s") evidemtiary hearing for damages
22 | arising from Plaintiff’s Motion for Summary Judgment (“Motion for Sumimnary Judgment™) came
23§ before the Court on November 5, 2009, at 9:00 a.m. Harold P. Gewerter, Esq. of the law firm
24 || Harold P. Gewerter, Esq., Ltd., appeared on behalf of Defendants ONECAP PARTNERS MM,
25 | INC. (*Onecap™ and VINCENT W. HESSER (“Hesser”) (collectively “Defendants”), and
26 [ Ogonna M. Atamoh, Esq. of the law firm of Santoro, Driggs, Walch, Kearney, Holley &
27 || Thompson appeared on bebalf of Plaintiff, with no other appearances having been made.
28
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Kim Vaccarella testified at the evidentiary hearing on behalf of Plaintiff regarding
Plaintiff’s caleulations of damages, and Defendants cross-examined Ms. Vaccarella, Matthew
Lubawy testified on behalf of Defendants and Plaintiff cross-examined Mr, Lubawy, During
oral arpument at the hearing, Defendants raised for the first time the propriety of Plaintiff’s
authorization to commence the above-captioned action on behalf of the Co-Lenders. At the
conclusion of the hearing, this Court ordered further briefing on the issue of Plaintiff’s authority
to proceed on behalf of the Co-Lenders and ordered supplemental briefing on that issue to be
filed by Plaintiff no later than November 19, 2009, and any responsive pleading on that issue
from Defendants no later than December 3, 2009, This Court scheduled an in-chambers hearing
for December 4, 2009, to address the issue of Plaintiff’s authority to proceed on behalf of the Co-
Lenders.

On November 19, 2009, Plaintiff filed the Supplemcntal Declaration of Kevin Wolfer in
support of its position that Plaintiff had authority to proceed on behalf of the Co-Lenders, and on
or about December 2, 2009, Defendants filed their Clarified Supplemental Damages Submission.

The Court having heard the argument of counsel and tesﬁmony of witnesses, and having
reviewed and examined the papers, pleadings and records on file in the above-entitled matter,
including Plaintiff’s Motion for Summary Judgment and the supporting Affidavit of Kevin
Wolfer, filed September 22, 2009, Defendants” Opposition to Motion for Summary Judgment,
filed on or about October 6, 2009, Plaintiff’s Reply in Support of the Motion for SBurnmary
Judgment, filed October 20, 2009, the Affidavit of Ogonna M. Atamoh, Esaq., filed November 3,
2009, the Declaration of Kim Vacecarella filed November 3, 2009, the memorandum of Costs and
Disbursements filed November 3, 2009, the Supplemental Declaration of Kevin Wolfer filed
November 19, 2009, and Defendants Clarified Supplemental Damages Submission filed on or
about December 2, 2009, and good cause appearing therefore;

Pursuant to the findings of fact and conclusions of law placed on the record at the
Evidentiary Hearing and incorporated herein pursuant to Rule 52 of the Nevada Rules of Civil

Procedure, and good cause appearing, and this Court having previously entered an Order
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Granting Plaintiff’s Motion for Summary Judgment as to liability only on November 4, 2009,
this Court enters summary judgment against Defendants as to damages and rules as follows:
FINDINGS OF FACTS

1. The Court makes these findings of fact by construing the pleadings and proof in

the light most favorable to the non-moving party, drawing all reasonable inference in their favor..

2. This order incorporates by reference the Findings of Undisputed Facts previously
entered by this Court on November 4, 2009, pursuant to the Order Granting Motion for Summary
Judgment in favor of Plaintiff,

3. 'I‘ﬁere is no genuine issue of material fact that Plaintiff has the express authority to
act on behalf of the Co-Lenders pursuant fo the respective Co-Lenders Agreements as referenced
in and submitted with the Supplemental Declaration of Ken Wolfer filed on November 19, 2009, |
and that Plaintiff has kept the Co-Lenders apprised of the status of the Borrower’s bankrupicy |
case and the above-captioned Guarantor Action.

4. This order incorporates the Cowrt’s previous determination that the above-
captioned action against the Defendants is not limited due to the inability of the lender to proceed
with foreclosure as a result of the settlement in the bankruptey proceeding with Debtor Nevada
Ueno Mita, LLC (*Debtor in bankruptey™), Bankruptey Case No. 08-25487-BAM.

5. There is no genuine issue of material fact that the deficiency damages to be
awarded to plaintiff consist of general damages in the amount of $16,802,025.64, attomeys fees

in the amount of $39,755.00 and costs in the ammuﬁt of $2,131.45, for a total judgment in favor

of Plaintiff and against Defendants in the amount of $16,843,912.09.

CONCLUSIONS OF AW

1. Plaintiff established the amount of damages due and owing from Defendants in
the amount of $16,802,025.64, attorneys fees in the amount of $39,755.00 and costs in the

amount of $2,131.45, for a total amount of $16,843,912.09,

2. Plaintiff’ has the express authority to act on behalf of the Co-Lenders pursuant to

the Co-Lenders Agreement as referenced in the Supplemental Declaration of Ken Wolfer filed

on November 19, 2009.
-3.
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MMARY JUDGMENT
1. Based upon the foregoing, IT I8 HEREBY ORDERED, ADJUDGED, AND

DECREED THAT Plaintiff’s Motion for Sutnmary Judgment is GRANTED in its entirety.

2, IT 18 FURTHBER QRDERED, ADJUDGED, AND DECREED THAT Plaintiff
is awarded monetaty damages against Defendants and in favor of Plaintiff consisting of damages .
in the amount of $16,802,025.64, attorneys fees in the amount of $39,755.00 and costs in the
amount of $£2,131.45, for a total judgment in favor of Plaintiff and against Defendants in the
amount of $16,843,912,09.

i IT IS FURTHBER ORDERED, ADJUDGED, AND DECREED THAT in the
event the Debtor in hankruptey satisfies the indebtedness owing to Plaintiff, Plaintiff will cease
its efforts to enforce the judgment against Defendants,

4. I I$ FURTHBER ORDERED, ADJUDGED, AND DECREED THAT
Defendants’ ability to make a claim against the Debior in bankruptcy is not impeded as a result
of the Defendants’ satisfaction of the obligation to Plaintiff.

ITIS SO ORDERED.

Dated this {4 day of FEPIEAY 5510,

N Ve
'II@)CT CD@ BUDCJE .

Submitted by:

SANTORO, DRIGGS, WALCH, KEA Y,
HOLLEY, & THOME
-

Ogonna M. Atamoh, Esq.
Nevada Bar No. 7589

400 5. Fourth Street, Third Floor
Las Vegas, NV 82101

Attorneys for Plainiff
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CERTIFICATE OF MAILING

I HEREBY CERTIFY that, on the 22nd day of February 2010, and pursuant to NRCP
5(b), I deposited for mailing in the U.S. Mail a true and correct copy of the foregoing NOTICE
OF ENTRY OF ORDER, postage prepaid and addressed to:
Harold P. Gewerter
Harold P, Gewerter, Esq., Lid.
2705 Airport Drive
North Las Vegas, NV 89032

Attorngys for Defendants

-

O il

* An employee of Santoro, Driggs, Walch,
Keamey, Holley & Thompson
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NEOJ ‘ ‘
RICHARD F. HOLLEY, ESQ QY. b e

Nevada Bar No. 3077

OGONNA M. ATAMOH, ES(). CLERK OF THE COURY
Nevada Bar No. 7589

SANTORO, DRIGGS, WALCH,

KEARNEY, HOLLEY & THOMPSON

400 South Fourth Street, Third Floor

Las Vegas, Nevada 89101

Telephone:  702/791-0308

Facsimile: 702/791-1912

Attorney for Kennedy Funding, Inc.
DISTRICT COURT
CLARK COUNTY, NEVADA

KENNEDY FUNDING, INC., a New Jersey

corporation,
Case No: A582746
Plaintiff, Dept. No.: Xl
V. NOTICE OF ENTRY OF JUDGMENT

ONECAP PARTNERS MM, INC, a Nevada
corporation; VINCENT W, HESSER, an
individual; DOE INDIVIDUALS [ through X;
and ROE CORPORATIONS I through X,

Defendants.

YOU, and each of you, will please take notice that a JUDGMENT AGAINST ONECAP
PARTNERS MM, INC. AND VINCENT W, HESSER in the above-entitled matter was filed and
entered by the Clerk of the above-entitled Court on the 18th day of February, 2010, a copy of

which is attached hereto

Dated this 22nd day of February, 2010.
SANTORO, DRIGGS CH,

KI?E;Y, HOLEEY.-& THOMPSON

EHARDA HOLLEY, ESQ. (NVSB #3077)
A M. ATAMOH, ESQ. (NVSB #7589)
400-Bouth Fourth Street, Third Floor
Las Vegas, Nevada §9101
Attorneys for Kennedy Funding, Inc,

Page 1 of 2
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ORIGINAL

JUDG 02/18/2010 03:05:18 PM

RICHARD F. HOLLEY, ESQ. .
Nevada Bar No. 3077

OGONNA M. ATAMOH, ESQ. Q%.. ﬂ*ﬁﬁ"“‘”‘"
Nevada Bar No. 7589

SANTORO, DRIGGS, WALCH, CLERK OF THE COURT
KEARNEY, HOLLEY & THOMPSON

400 South Fourth Street, Third Floor

l.ag Vegas, Nevada 89101

Telephone:  702/791.0308

Facsimile: 702/791.1912

—

Attorneys for Kennedy Funding, Inc.

DISTRICT COURT
CLARK COUNTY, NEVADA

e T -~ R S U S Y

KENNEDY FUNDING, INC., a New Jersey
corporation,

—
[

Case No.: AS582746
Plaintiff, Dept, Na,:  XI

— e
W

Y.

ONECAP PARTNERS MM, INC, a Nevada
15 c:orporation; VINCENT W. HESSER, an
individual; DOE INDIVIDUALS I through X;
and ROE CORPORATIONS I through X,

TORO, DRIGGS, WalLCTH,
=

1KEARN£‘|*; HOLLEY & THOMPSON

£SARN

Defendants.

JUDGMENT AGAINST ONECAP PARTNERS MM, INC. AND VINCENT W. HESSER

This matter came before the Court on Plaintiff Kennedy Funding, Inc.’s (“Plaintiff™)

evidentiary hearing on damages arising from the Motion for Summary Judpment Against

:F\.-":IE -

i

Defendants ONECAP PARTNERS MM, INC. (“Onccap™ and VINCENT W, HESSER

(“Defendants”) (the “Motion™), filed with the Court on September 22, 2009, and came on for
evidentiary hearing as to dumages on November 5, 2009, at 9:30 am. before the Honorable
Elizabeth Gonzalez.

The Court having read and considered the papers and pleadings on file herein and having

heard the testimony of Kim Vaccarella, Controller for Plaintiff, and the testimony of Matthew

Lubway, appraiser for Defendants, and consistent with the Order Granting Motion for Summary

06209-09/56388%.doc
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SANTORO, DRIGGS, walSH,
KEARMNEY, HOLEEY & THOMBPSON

:
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Judgment as to lizhility entered November 4, 2009, against Defendants, attached hereto as
Exhibit “1”, and the subsequent Order Awarding Damages Pursuant to Plaintiff's Motion for ;
Summary Judgment entered concutrently herewith, and the Court being fully advised, and good
cavse appearing therefor,

IT IS HEREBY ORDERED, ADJUDGED and DECREED that Plaintiff shall recover
from DEFENDANTS ONECAP PARTNERS MM, INC. and VINCENT W. HESSER, jointly
and severally, the amount of $16,802,025.64, excluding attorney’s fees and costs, consisting of
the principle balance of $12,000,000.00 due under the Loan and Security Agreement, accruing
interest as of Qctober 31, 2009 in the amount of $4,768,000.00, foreclosure costs in the amount
of $19,024.50, appraisal fees in total amount of $9,500.00 (CBRE in the amount of $7,500.00
and Vernon Martin $2,000.00), miscellaneous costs in the amount of $5,501.14. Post-judgment
interest continues to accrue on the principal balance at a default rate of twenty-five percent
(25%) per annum, or $8,333.33 per diem.

IT IS HEREBRY ORDERED, ADJUDGED and DECREED that Plaintiff shall recover
from DEFENDANTS ONECAP PARTNERS MM, INC. and VINCENT W. HESSER attormey’s
fees as of November 3, 2009 in the amount of $39,755.00, and costs as of November 3, 2009 in
the amount of $2,131.45 incurred by Santoro, Driggs, Walch, Kearney, Holley & Thompson.

IT IS FURTHER ORDERED that Plaintiff is entitled to recover post-judgment attorney’s
fees and costs incumred in execwting and enforcing the Judgment.

IT IS FURTHER ORDERED that Plaintiff is eniitled to recover post-judgment interest
on the principal balance of $16,802,025.64 at the rate of 25% per annum or $8,333.33 per diem.

IT IS FURTHER ORDERED that to the extent the real property securing Plaintiff’s Loan
is sold or refinanced and such procecds are paid to Plaintiff, any such proceeds shall be deducted
from the judgment amount and accruing interest eniered herein against DEFENDANTS

ONECAP PARTNERS MM, INC. and VINCENT W. HESSER in favor of Plaintiff,

06209-09/56385% doc
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WAL CH,
KEARNEY, HOLLEY & THOMPSON

SANTORO, DRIGGES,

;
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IT I8 FURTHER ORDERED that the Court expressly directs the entry of a final
judgment, as there is no just reason for delay.

IT IS 50 ORDERED.

Lo
Dated this _{}-day of Y2 lovO4Y 2009,

Submitted by:

SANTORO, DRIGGS, WA
HOLLEY & T

Ogonya M Atamoh, Esq.

ar No, 7589

400 8. Fourth Street, Third Floor
Las Vegas, NV 89101

Attorreys for Plaintiff

06209-09/563899.doc
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EXHIBIT “1”



Ik

RICHARD T. HOLLEY, .B'SQ ' ‘
| - FILED

Nevada Bar No. 3077
OGONNA M. ATAMOH, ESQ. o
Nevads Bar No. 7589 | NOV - 4 2003

SANTORO, DRIGGS, WALCH,
KEARNEY HOLLEY & THOMPSON
400 South Fourth Street, Third Floor
Las Vegas, Nevada 89101

Telcphcne: ‘?02/791-0308
Facsimile: T02/791-1912

¢ mmﬂi‘;: COURT

Attorneys for Kennedy ﬁ';zandfng, Ine.

DISTRICT COURT
CLARK COUNTY, NEVADA

R IEN (F TE TR T S

=

K;HNNEDY FUNDING, INC., a New Jersey
corporition, -

—
ot

: Case No,: A532746
Plaintiff, : Dept. No.: X1

e
28]

Y.

ONECAP PARTNERS MM, INC, 2 Nevada
corporation; VINCENT W, HESSER an -
individual; DOE INDIVIDUALS 1 thmugh X5
and ROE CORPDRATXONS I through X,

Defendﬂnts.

— — —
L=a N, -
-

M FEARNEY, HOLLEY & THOMPSON
< o

=
g
=
uj
o
2
&
o
g
£
<1
1)

;j ORDER GRANTING PLAINTIFF’lS M(_)TION FOR SUMMARY JUDGMENT
0 1 Plaintiff KENNEDY FUNDING, INC.’s, (“Plaintiff*) Motion for Summary Judgment
2 ("Motien for Summary Judgmenti’.), having come on for hearing on October 27, 2009, at 9:00
. | am. Harold P, Gewerter, Esq. of the law firm Harold P. Gewerter, Esq., Lid,, gppca_red on
2 behalf of Defendants DNECAP PARTNERS MM, INC. (“Onecap”) and VINCENT W.
" HESSER. (“Defendants”), and Ogonna M, Atgmoh, Esq. of the law firm of Santoro, Driggs,
25 Walch, Kearney, Holley & Thompson appeared on behalf of Plaintiff, with no other appearances
o I having been made. The Cowrt having heard the argut;nem of counsel and having reviewad and
o7 examined the papers, pleadings and records on file in the above-entitled matter, including
Plaintiff’s Motion for Summary Judgment and the supporting Affidavit of Kevin Wolfer, filed

28

06209-00/5 19467
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1§ September 22, 2009, Defendants’ Opposition to Motion for Summary Judgment, filed on or
about October 6, 2009, and Plaintiff*s Reply in Support of the Motion for Summary Judgment,

2

3 | filed October 20, 2009, and good cause gppearing therefore; |

4 Pursﬂaﬁt to the findings of fact and conclusions of law placed on the record at the hearing

5 | and incorporated herein pursuant to Rule 52 of the Nevada Rules of Civil Procedure, and good

6 || cause appearing, this Court enters summaryjudgmt_mt against befandants ﬁnd rules as follows:

7 FINDINGS OF UNDISPUTED FACTS

8 1. The Court makes these findings of fact .by construing the pleadings and proof in

9 I the light most favorable to the non-moving party, drawing all reasonable infetence in their favor.
10 2. ‘There is no genuine issue of material fact that there was a binding contract

11 I between Plaintiff Kénnedy Funding, Inc. and OneCap Partners 2, LLC (“OneCap Partners™),

A H,
THOMPSON

12 || entitled the “Loan and Security Agreement” (the “Loan Agreement”) dated June 15, 2006, for
13 || OneCap Partners’ purchase of unimproved real property consisting of 7874+ acres of raw land
14 Iocawcf along Casino Drijre and the Colorado River in Laughlin, Nevada 89029, Clark County
15 |i Assessor Paroel Numbers 264-25-101-001 and 264:25-201-001 (the “Property”) for 2 purchase
16 || price of TWELVE MILLION DOLLARS ($12,000,000.00)."

17 - 3. There is no genuine issue of material fact that the Loan Agreement is evidenced

5t
@
&
o}
gy
=z
7
0

18 || by a Piomissory Note dated June 13, 2006, in the amount of $12,000,000.00, made by OneCap

19 {| Parlners payable to Kennedy Funding as agent of the Lenders,

20 4. . There is no genuine issuc of material fact that OneCap Partners execiited and

21 || delivered to Keénnedy Punding a Deed of Trust with Secufity Agreement, Financing Statement
22 |t for Fixture Filing and Assipnment of Rents (“Deed of Trust”) against the Property, which was
33 || recorded on June 15, 2006, with the Clark County Recorder’s Office as Instrument No.
24 || 20060615-0005324. |

25 ) 3. There is no genuine issue of material fact that Kennedy Funding, Gary Owen 11,
26 § LLC (“Option Holder”} and OneCap Partnets executed a Subordination and Attormment
27 | Agreement (“Subordination Agreement”) in which the Option Holder agreed to subordinate its

28 | limited option to purchase the Property to Kennédy Funding's Deed of Trost,

-7
D6200-00/519457

VH000448
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6 Tﬁerc is no genuine issue of material fact that as additional secwity for the loan,
OneCap Partners executed and delivered to Kennedy Funding, an Assignﬁeﬂt of Leases and
Rents dated June 14, 2006 and recorded June 15, 2006, with the Clark County Recorder’s Office
as Instrument MNo. 200606815-0005325, and an Assigmneht of Licenses, Contracts, Plans,
Specifications, Surveys, Drﬁwings and Report dated June 15, 2006 (Assignment of Licenses™),

o There is no genuine issue of material fact that to further secure payment of the
Note, on June 14, 2006, Defendant Vincent Hesser (“Hesser”) and Defendant OneCap Partners
MM, Inc. (“OneCap Paitners MM")_ (“collectively “Defendants™) executed personal

unconditional guaranties of the loan te Kennedy Funding.

8. There is no gepvine issue of material fact that at the time of the transaction

—
o)

Z
0
0
§§ 11 H between OneCap Partners, Hosser was the President of OncCap Partners and OneCap Pariners
3:5 12 || MM.
85 13 9. - There is no genuine issue of material fact that OneCap Partners also gramc::d a
G
%5} 14 |} properly perfected security interest to Kennedy Funding by way of a UCC-1 Financing
I
g E 15 || Statement filed with the Clark County Recorder’s Office on June 15, 2006 as Instroment No.
%’% 16 v 20060615-0005326.
¥ 17 10.  There is no genuine issue of material fact that OneCap Partners and Defendants
M 18 ‘ executed an Environmental Indemuity Agreement in favor of Kennedy Funding, under which
19 'th:y apreed to indemnify Kennedy Funding for noncompliance of environmental laws, | '
20 11.  There is no genuine issue of material fact that OneCap Partners defavlted under

21 ‘ the Note and Deed of Trust by failing to make its monthly installment paynent of $250,000.00.
22 12. Theré is no genvine issue of material fact that OneCap Partners is in default ynder
23 || the Dﬂe& of Trust for failure to provide Kennedy Funding with current proof of liability
24 || insurance and for failure to timely pay its tax obligations relating to the Properly. ‘

25 13, There is no genuine issue of material fact that OneCap Partners transferred its
26 " interest in the Propeﬁy to Nevada Ueno Mita, LLC (*Nevada Ueno™), and under the Deed of
27 || Trust and Loan Agreement, OneCap Partmer’s transfer of the Property to Nevada Ueno was a '

28 ¥ default.

‘ -3.
06209-097519467
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14, Plaintiff’s Motion for Summary Judgment was properly served on September 23,

1

2 || 2009, Defendants” Opposition to Plaintiff’s Motion for Summary Judgment was properly served
3 f onorabout October 6, 2009, and Plaintiff’s Reply in Support of Motion for Sumrﬁary Judpment
4 || was properly served on October 20, 2009. '

5 |  CONCLUSIONS OF LAW

6 I. Nevada law requires that to show a breach of contract, one must show (1) the
7 || existence of a valid contract, (2) a breach, and (3) damages as a result of the breach, See
8 I Richardson v, Jones, | Nev, 405 (Nev, 1865); see also Saini ,"jm:;lmqna,mﬂﬂgﬂ, 434 F.Supp.2d
9 || 913, 923 (D. Nev, 2006) (holding that “the failure to perform one’s cbligations within the
10 | express terms of an agreament congltitutes a Hiteral breach of contract,”),
13 2. | In this case, the contract was clear and unambiguous, and_Defendants brenched
12 || the contract entered into with Defendants OneCap Partners MM and Hesser,

3. The contract between Plaintiff and Defendants was valid, binding, and

i4 || enforceable, |

4, Defendants breached the contract by failing to make the April 2008 payment, and

—
h

failing to make any payments since defaulting on the Note in satisfaction of the Loan

—
>

Agreemeuf..
5. Defendants’ conduct was a malterial breach of the contract and Plaintiff has been

B KEARNEY, HOLLEY & THOMPSON
= &

T
3
3
o
v
g
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a
g
E

[
L= ]

damaged by said breaches.
ORDER GRANTING SUMW[ARY JUDGMENT
1. Based- upon the foregoing, IT IS HERERY ORDERED, ADJUDGED, AND

b
=

b
p—

DECREED THAT Plaintiff’s Motion for Summary hidgment is GRANTED as to liability only.

o SN o B % S 0 T o B o N ]
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06200-09/5 F0467

d

VHooo450




fra—y

2, IT IS FURTHBER ORD'ERED, ADJUDGED, AND DECREED THAT an
evidentiary hearing will be scheduled to address the exact amount of damages to be assessed

against Defendants and in favor of Plaintiff,
IT IS SO ORDERED,

Dated this 4 _ day of MoweAYIt”, 2009,
PIHQUPRGONZALRZ

_RIIZ48
DISTRICT COURT JUDGE

Subtnitted by:

MBS s v LA B e pa

SANTORO, DRIGGS, WALCH, KEARNEY,
HOLLEY'# THOMPSOD

-
=

— 3eea
[ - N W)

[
F-9

Névada Bar No. 7589

400 5. Fourth Strect, Third Floor
Las Vegas, NV 82101

Artorneys for Plaintiff
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HEARMEY, HOLLETY & THOMPFSON
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KEARMEY, HOLELEY & THOMPSON

SANTORO, DRIGGS, WALCH,
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CERTIFICATE OF MAILING

I HEREBY CERTIFY that, on the 22nd day of February, 2010, and pursuant to NRCP

5(b), I deposited for mailing in the U.S. Mail a true and correct copy of the foregoing NOTICE

OF ENTRY OF JUDGMENT, postage prepaid and addressed to:
Harold P. Gewerter

Harold P, Gewerter, Esq., Lid.

2705 Airport Drive

North Las Vegas, NV §9032

Attorneys for Defendants

Bl

An employee of Santore, Driggs, Walch,

Kearney, Holley & Thompson

Page 2 of 2
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KENNEDY FUNDING, INC., a New Jersey t CASE NO.: A582746

Elecironically Filed
03/15/2010 01.08:28 PM

NOTC i b Sbsirnn

HAROLD P. GEWERTER, ESQ. CLERK OF THE COURT
Nevada Bar No. 499
HAROLD P. GEWERTER, ESQ., LTD.

2705 Airport Drive S
North Las Vegas, NV §9032 gggggg“ﬂ

Office: (702) 382-1714

Fax: (702) 382-1759

Attorneys for Defendant

Vincent Hesser
DISTRICT COURT

CLARK COUNTY, NEVADA

coTporation, DEPT. NC.: XI
Plaintiff,
Vs,

ONECAP PARTNERS MM, INC. and
ONECAP PARTNERS MM, INC, u Nevada| VINCENT HESSER’S NOTICE OF

corporation; VINCENT W. HESSER, an APPEAL.
individual; DOE INDIVIDUAL S5 1 through X; and L
ROE CORPORATIONS 1 through X, Hearing Date: N/A

Hearing Time: N/A

Defendans,

NOTICE is hereby given that ONECAP PARTNERS MM, INC, and VINCENT
HESSER, Defendants above named, bereby appeal to thi Supreme Court of Nevada from the
Judgment entered in this action on-the 18% day of Febiiary, 2010, attached hereto as Exhibit )
and that certain Order granting Plaintiff KENNEDY FUINIMNG, INC.*s Motion for Summary
Judgiment, attached heréto as Exhibit “2".

DATED this. mﬁ: day of March, 2010.

WERTER, £SQ., L.TD.

HAROLLYP. GEWERTER, ESQ.
Nevada Bar No. 499

2705 Airport Drive

North Las Vegas, NV 89032

Artomney for Defendants OneCap Partners
MM, lic. and Vincent Hesser

VHoo0456
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23
24
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facsimile number, this same date, as follows:

CERTIFICATE OF SERVICE
Certification is heréby made that a true and correct. copy of the foregoing Notice of
Appeal was served this _leday of March, 2010, in the following. manner:
X __ By being placed into an cnvelope bearing First Class Postage and placed into the
U.S. Mails, this same date, addressed to the following individuals; and/cr
e, BY bting fiand delivered to the following individuals at their last kiiown address)
this same date, as follows; and/or

e BY being served via facsimile to the following individuals at their last know

Richard F. Holley, Esq.

Ogonna M. Atamoh, Esq,

Santoro, Driggs, Walch,

Keamney, Holley & Thompson

400 South Fousth Street, Third Floor
Las Vegas, NV 89101

Attomey for Plainfiff

A Q( pup
ovee.of Hatold P_Gewerter, Fsq.. Lid.
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NEOJ
RICHARD F. HOLLEY, ESQ.

2 1] Mevada Bar No. 1077
OGONNA M. ATAMOH, ESQ,
3 {f Nevida Bar No. 7589 _
SANTORO, DRIGGS, WALCH,
4 § KEARNEY, HOLLEY & THOMPSON
400 South Fourth Street, Third Floor [
5 § Las Vegas, Nevada 8910)
Tclt:phane:, 702/791 (0308
6 | Facsimile: T02/791-1912
1|l Atrarney for Kennady Funding, Inc.
8 DISTRICT COURT il
9 CLARK COUNTY, NEVADA
rd
2 t0 || KENNEDY FUNDING, INC., a Néw Jersey
.. corporation,;
83 n Case No:  AS82746
g £ Plainiff, Dept, No.: xi
2 12 _ .
w g v. NOTICE OF ENTRY OF JUDGMENT
(34 ,
Eg - ONECAP PARTNERS MM, INC, a Nevada
59 14 || corporation; VINCENT W. HESSER, an-
- individual; DOE INDIVIDUALS | through X:
£ 15 [ ad ROE CORPORATIONS | through X,
0z '
‘ Defandants,
%5 16 eféndants .
: 17
18 YOU, and each. of You, will please 1ake notice that a JUDGMENT AGAINST ONECAD

19 § PARTNERS MM, INC. AND VINCENT W. HESSEK it the ahove-entitled matter was filed and

20 || entered by the Clerk of the above-entitled Caurt on the IBth day of February, 2010, a copy of |

2 I which is attached herews

i) Dated this 22nd day of February, 2010,
23 SANTORO, DRIGGS, WAL CH,
KEARNEY, HOLEEV.& THOMPSON
24
25 N =
| . HOLLEY, B8O (NVSE #3077y [
26 FJONNA M. ATAMOH, ESQ. (NVSB #7589) %
400-80uth Fourth Street, Third Fioor .
27 Las YVepas, Nevada 89101 =
Attorneys for Kennedy Funding, Inc. P
18 =
Page 1 of 2 .-
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ORIGINAL

. Eleclronicatly £ijled
02118/2010 03:05.18 PMm

1 i JUBG
" ﬁ[ﬁ‘l—lA}gD F. Hg}LLE‘i’. ESQ). . i
: tvada Bar No. 3077 - ‘ ‘ )
OGONNA M. ATAMOH, ES¢), Q@&. $-dbainnnr
’ EJAWNMI- ?}E%{ ?&Jgg‘%, WALCH, CLERK OF THE COURT
4 | KEARNEY, HOLLEY & THOMPSON
| 400 South Fourth, Steeet, Third Floor
5 § Las Vegas, Nevada 89101
Telephone:  702/791-0308
6 || Facsimile: 702/791.1917
7 ¥ Attorneys for K, ennedy Furnding. Inc.
4
L]
_ 9 DISTRICTY CouRTtT
@ 0 CLARK COUNTY, NEVADA
by ‘
88 11 | KENNEDY FUNDING, INC., a New Jersey
&€ Z corporation,
Z 12 . Case No.:  A582746 |
i Plaintiff, Dept.No.: X3
oI 13
8+ v.
& 1 o
o ONECAP PARTNERS MM, INC, a Nevada
&l 15 | corporation; VINCENT W, HESSER, an
[eir4 individual; DOE INDIVIDUALS | through X
23 {6 p and ROE CORPORATIONS | through X
B T4 Defendants.
514. ]’y '
! JT JUDGMENT AGAINST ONECAP P ERS MM, INC,
B ‘ This matter came before the Court on Plaintiff Kennedy Funding, Inc.'s {"Plaintifr)
\3‘;" 41 I evidentiary hearing on, dameges arising from the Motion for Summary Judgment Agdinst
¥ . u: . . [T . X . '
% ) Defendants ONECAP PARTNERS MM, INC. (“Onécap™ and VINCENT W, HESSER
Q {"Defendants™) (the “Motion™, filed with the Cour on September 22, 2009, and came on. for |
N cvidentiagy hearing as 1o dumuges on November 3,. 2009, at 9:30 am. before the Honorable
Llizabeth Gonzalez.
The Court having read and considered the papers and pleadings on file herein and having
5 g- heard the testimony of Kim Vaceatella, Controller for Plaintiff, and the testimony of Matthiy
f;g ' 'E. Lubway, appraiser for Defendants, and consistent with the C)rder.(iranling, Motion for Summary
Lirma .
r 06209-09/563505 sioc
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SANTORG,

Judgment a5 to liability entered November 4, 2009, against Defendants, attached hereta as
Exhibit “1", and the subsequent Order Awarding Damages Pursuant to Plaintiff"s Motion for |
Summary. Judgment entered concwrently herewith, and the Court being fully advised, and good :
cause appearing therefor,

AT IS HEREBY ORDERED, ADIUDGED and DECHEED that Plaintiff shall recover
from DEFENDANTS ONECAP PARTNERS MM, INC. and VINCENT W, HESSER, jointly :
and severally, the amount of $16,802,025.64, excluding attorney’s fees and costs, consisting of |
the principle balance of $12,000.000.00 due under the Ldan and Security Agreement, acoruing |
interest as of October 31, 2009 in the amount of $4.768,000.00, foreclosure costs in the amoint
of $19,024.50, appraisal fees. in total amowit of $9,500.00 (CBRE in the amount of $7,500.00
and Vemon Martin $2,000.00), miscellancous costs in the amount of $5,501.14. Post-judgment
interest continues Yo aceruc on the, principal balance at » default rate. of twenly-five percent
(25%) per annum, or-$8,333.33 per diem.

IT IS HEREBY ORDEREDR, ADJUDGED end DECREED that Plaintiff shail recover
from DEFENDANTS ONECAP PARTNERS MM, [NC. and VINCENT W. HESSER atoriey’s

fees as of November 3, 2009 in the amourit of $39,755.00, and costs.as of November 3, 2009 in

the amount of $2,111.45 jncurred by'Santom,‘Dﬁggs,'Walch-,-.Keameyg Holley & Thompsen,

IT 1S FURTHER QRDERED that Plaintiff is entitled to.remw:er post-judgiménr attomey’s
fees and costs incurred in executing and enforcing the Judgment.

IT [8. FURTHER ORDERED. that PlaintifT is entitled to recover post-judgment interest
on the principal balance of $16,802,025.64 at the rate of 25% per annum or $8,333.33 per diem,

IT IS FURTHER ORDERED that to the extent the real property securing Plaintiff's Loan
is sold or refinanced and such proceeds are paid to Plaintiff, any such procesds shiall be deducted

from the judgment amount and accruing interest entered herein against DEFENDANTS |
‘ONECAP-PARTNERS MM, INC. and VINCENT W. HESSER in favor of Plainliff,

06209 1561655 ane
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IT IS FURTHER OGRDERED that the Coun expressly directs the entry of a final |

Judgment, as there is no just reason for delay,
IT IS 8O ORDERED.

‘ te
Dated this,_|-day of X@Apyouny 2009

Subinitted by:
SANTORQ, DRIGGS, WALCH, KEARNEY,

Houymm? ;

' M Atamoh,; Esq
Newv, ar No_ 7589
400 5, Fourth-Street, Third Floor
Las Vegas, NV 89101
Attorneys for Plainiff’
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1§ ORDPR )
RICHARD F. HOLLEY, ESQ.
2 ¥ Nevada Bar No, 3077 . FILED
OGONNA M. ATAMOM, EBG. —
3 | Nevadd Bar No. 7589 NOV: -~ & 2000
?;%Nmkg' gm&@&. W%‘g{' ON o
4 ARNEY, HOLLEY & THOMPS : ‘
400 South Fourth Street, Thind Floor : ‘%ﬁ' “eou
5 || Las Vegas, Nevada 89101
Telephone:  702/791.0308 '
6 i Facstroile: TO2791-1912
7 |} Antorneys for Kennedy F.undr'ng; Ine.
8
9 ( DISTRICT COURT
Z o 1 CLARK COUNTY, NEVADA
:I‘.‘& ENNEDY FUNDING, INC., & Nenw Jersay
Uz 11 § cofgoration, - , :
37 CaseNo:  A582746
3‘ ” 12 Plaintifl, Dept, No.: X1
§§ 13 v, '
&0 14 | ONECAPPARTNERS MM, INC, & Neveda
. T ‘ torpotation; VINCENT W, HESSER, ap _
&9 15 § individual; DOE INDIVIDUALS | through X:
s and ROE CORPORATIONS 1 through X,
%g Defendants. "
o 17
18 ' T - ‘ _
o ORDER GRANTING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT
- Plaintiff KENNEDY FUNDING, INC.'s, (“Plaimtiff") Motion for Sumnmary Judgment |
2 ("Motion for Summary Judgment™), having come on for henring on Qctober 27, 2009, at 9:00
- am. Harold P, Geverfer, Esq. ;v-f' the law fim Harold P, Gewerter, Esq., Lud, appeared on
g3 | behalf of Defendpnts OMECAP PARTNERS MM, TNC. {“Onccap™) and VINCENT W,
24 HESSER ("Defendants™), and Ogoring M. Atmmoh, Eag. of the law fiem of Santoro, Driggs,
" Walch, Keamey, Holley & Thompson appeared on behalfof Plaih;ifi; with no ofher sppeamrices
26 having been made. The Court baving heard the argument of cotnset apd having reviewed and
. examined the papers, pleadings and records on file. in the above-entitled matter, incliudiag
2
- Plaintiff’s Motion for Summary Judgment and the supporting Affidavit of Kevin Wolfer, filed
Mz-wwbigm
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September 22, 2009, Detendants® Opposition to' Mition for Summery Judgment, ﬂuted oh or

2§ about October 6, 2009, and Plaintiff's Reply in Suppaort.of the Motian for Summary Judgment,
3 |i. filed October 20, 2009, snd pood cause dppesring thevefore:

4 Pursuant to the findings of fact and conclusions-of law placed on the rccorq at the hearing
3 ff and incorporated hesein pursuant to Rule 52 of the Nevada Rules of Civil Procedure, and pood
6 1 cause appearing, this Court enters summary judgment against Defendants. and rules as follows:

7 FINDINGS OF UNDISPUTED FACTS

] l. The Court makes these findings of fact by construing tho pléadings and proof in

9 i the light most favorable to the non-moving party, drawing all réasonable inference in their favor.

17 3. There is no genuine issue of materjal fact that the Loan Agreement is avidenced

§ i 2. There is no genvine issue of material fact that there was a binding contract
E\; %l 11 ¥ between Plaintiff Kennedy Funding, In¢, and OneCap Partncrs 2, LLC ("OneCap Partners™),
3‘5 12 }f entitled the “Loan and Security Agresmem™ (the “Loan Agreement”™) datc;.-d June 15, 2006, for
é’ﬁ 13 || OneCap Panners' purchase of unimproved real praperty consisting of 78,74+ aeres of raw land
gg 14 !qe&lcd elong Casino Drive and the Colorado River i Laughlin, Nevada 89029, Clark County
&l’b 15 § Assessor Parvel Nurabers 264.25-101-001 and 264:25-201-001 (the “Property™) for a purchase
gg 16 | price of TWELVE MILLION DOLLARS ($12,000,000.00),

g

18 i by 2 Promissory Note dated June 15, 2006, i the amount of $12,000,000.00, made by OneCap
19 | Pattners paynble to Kennedy Funding ny agent of the Lenders,
20 4 There is no genuine lssue of eitterial fict that OneCap Partnery cxecuted and

21 | delivered to Kennedy Funding & Deed of Trust with Secutity Agreement, Finanging Statement
22, || for Fixture Filing and Assignment of Rents (“Decd of Trust”) against the Propesty, which was
23 || recorded on June 15, 2006, with the (Yark County Recorder's Office as Instrument No.
24 || 2006061 5-0005324.

25 5. There 15 no genuine issue of material fact that Kennedy: Funding, Gary. Qwen 1,
26 f LLC (“Opdon Holder™) anid OneCap Partners -executed o Subordination and Atlomment |
A7 § Agreement (MSubordination Agreement™) in which the Option Holder sgrecd to subordinae its
28 y limited option to purchase the Property to Kennédy Funding’s Dieed of Trust,

.2

DEI09-Dv3 19 67
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. There is no genuine issue of materinl fact that as additionsl security for the joon,

—

OneCap Partners exccuted and delivered fo Kennedy Funding, an Assignment of Leases and
Rents dated June 14, 2006 and recorded June 15, 2006, with the Ciark County Recorder's Office
a5 Instument No. 20060615-0005325, and an Assignmenit of Licenses, Contracts, Plans,

Specifications, Surveys, Drawings and Repon dated June 15, 2006 (Assignment of Licenses™),

7. There ig nio genuine issue of material faer that, 16 further secure payment of the |
Note, on June 14, 2006, Defendant Vincent Hesser (“Hesser™) and Defendant OneCap Partners
MM, Inc; (“OneCap. Partness MM"} (“collestively “Defendapts™  executed pocsonal |

«o'm«-.l.a'm.bum

wnconditionat guarsnties of the loan to Kennedy Funding. )
g There is oo genuine isgue of materin) fact that at the time of the tansaction

between OneCap Partners, Hesser was the. Pregident of OneCap Partners and OneCap Partners
MM, :

THOMPSON
o 23

9. There is no genuine issue of material fact that OneCap Pirtners lzo gmntéd g
properly perfected security imerest to Kennedy Funding by way of 3 UCC.i Finanging
Statement filed with tx= Ciark County Recorder's Office on June 15, 2006 us Instrument No.

2006061 50005326,
10, ‘Thereisno genvinic issue of material fact.that dneCap Partners and Defendants

.
Tk

DRIGGS, wal o,
I
-3

HOLLEY X

D‘E 15

3

;ég 16

executed an Envirohmental Indemnity Agreement in favor of Kennedy Funding, under which
they agreed to indemnify Kennedy Funding for noncumplisnce of environmental Jaws,
1}, Ther is no geniine issue of malerial fact that OncCap Pantners defaulted undes

[ %] —t —
[T - -1

the Note and Deed of Trustby failing to.make its monthly nstatiment payment of $250,000.00.
12.  There is no genuing issué of matcrial fact that OneCap Partners is in defanll ynder

the Deed of Trast for failure to- provide Kennedy Funding with currest proof of liability

Mopa
I R

insurnnce and for failure to timety pay its tax obiligations releting to the Property.

13, There is po genuine istue of material Fact thiat QﬁeCap Partners transferred iis
fnterest in the Property to Nevada Ueno. Mita, LILC (Nevada Ueno™), end_ under the Deedl of
Trus.t and Loan Agreement, OneCap Partnér's transfer of the Property to Nevada Ueno was a

% B B %Y
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14.  Plaintiffs Motion for Summary ludgment wag properly served on Septetmber 23,

fa—y

2009, Defendanis’ Opposition W Plaintiff's Motion for Summary Judgment was properly served
dn ¢r about October 6, 2009, dnd Pleintiff's Reply in Support of Mation Tor Summary Judgment
was properly served an October 20, 2009,
. CONCLUSIONS OF LAW
i. Newida law Tequires that to show a breach of contract, one must show (1) the
. existence of a valid contract, (2) 2 breach, and (3} damages as a result of the breach. See
" Richardson'v. Jongs, | Nev, 405 (Nev, 1865); see also Szini v, Int'l Game Tech, 434 F.Supp.2d
913, 923 (D. Nev. 2006) (holding that “the failure 1o perform one’s obligations within the

OB W I W B b RS

| expreds terms of an Agreement canstitutes a Hteral breach of contract.”™),
2, | In this case; the contract was cléar and unamibiguous, and Defendants breached
the contrac! entered into with Defendants OneCap Partners MM and Hesser.
3. The contract between Plaintiff and Defendants was valid, binding, and |

wnal c.

e
ked

enforceable,
4.  Defendasits breached thé coniract by failing to make the April 2008 payment, and |

.fhil'ihg ‘to meke sy payments sincs dcféulting: on the Note ia satisfoction of the Loan

=

T HOLLEY & THOMBSON
et

e
o

z
7
%
u}'.
9
&
g

Aprecient..
5. Deféndants"conduct was a matérial broach of the contréct and Plaintiff has been
dnmagedd by said breaches, ‘-
" ORDER GRANTING SUMMARY JUDGMENT
1. Bascd upon the foregoing, IT IS HEREBY ORDERED, ADJUDGED, AND
DECREED THAT Plaintiff*s Motion Tor Summary Judgment is GRANTED as fo Hability only.

SANTD
HEAR
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2. IT IS FURTHBER ORDERED, ADJUDGED, AND DECREED THAT an

evidentiary hearing will be scheduled to address Lhe exact amount of damages to be assessed

against Defendants and in-favor of Plaintiff,

ITIS 50 ORDERED.

Dated this ﬁ day of JOVesibet”, 2009,

DISTRICT COURT TUDGE

Submitted by:
SANTORO, DRIGGS, WALCH, KEARNEY,

HW THOMPS ‘
By e
Ri

fej alley, Esq,
Nevadpfiar No. 3077
Opthne M. Atsmoh, Esq,
Nevada Bar Mo. 7589
460 5. Fourth Street; Third Fleor
Las Vegos, NV 39101
Attarneys for Plahtiff
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CERTIFICATE OF MAILING
P HEREBY CERTIFY ‘that. on the 22nd day of February, 2010, and pursuami to NRCP

5(b), 1 depasited for fuailing in the U.S. Mail a tue. and correct copy of the foregoing NOTICE ‘_
OF ENTRY OF JUDGMENT, postage prepaid and addressed 1o:
Harold P. Gewerter
Harold P. Gewerter, Fsq., Ltd.
2705 Aitport Drive
North Lag Vegas, NV 89932
Attarneys for Defendants
h

(o)

An employee of Santoro, Driggs, Waich,
Kearncy, Holley & Thompasan

(E209-UNEETI) o
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ORIGINAL custoneay s

02/18/2010 02:59:38 P )

ORDR *
RICHARD F. HOLLEY, £30. — . Ma%_
Nevada Bar Np, 3077 Q m x

QGONNA M. ATAMOH, ESQ), CLERK OF THE COURT i
Nevads Bar Na. 7580

SANTORO, DRIGGS, WALCH,
KEARNEY, HOLIEY & THOMPSON
400 South Fourth Street, Third Floor
Las Vegac, Nevada 89101

Telephone:  702/791-0308

Facsimile: T02/791-19]2

Attorneys for Kenniedy Funding, Ine.

BISTRICT COURT
CLARK COUNTY, NEVADA

KENNEDY FUNDING, INC., & New Jersey
torporaton,

d—
-2

Case No.: ASB2746
Plaintiff, Dept. No.: M1

-
[¥= 3

V.

ONECAP PARTNERS MM, INC, g Nevada
corporation, VINCENT w. HESSER, an
individual; DOE INDIVIDUALS Tthrough X;
and ROE CORPORATIONS | through X,

Defendants.

RIGGS, WALDH,
HOLLEY & TROMPSON
o
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KEARNEY,
=
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YO PLAINTIFE'S MOTION FOR
[ENT

Plaintiif KENNEDY FUNDING, INC."s (“Plaintiff"s") evidentiary heering for damages

BB N
e 2ox

anising from Plaintifl"s Motion for Summary Judgment (“Motion for Summary Judgmen™) came .
before the Court on NMovember 5, 2009, at 9:00 e.m. Harold P. Gewerter, Esq. of the law firm |
Hurold P. Gewerter, Esq., Led., appeared on behalf of Defendants ONECAP PARTNERS MM,
INC. (“Dnecap™ and VINCENT W. HESSER (“Hesser™) (collectively “Defendants™), and
Ogonna M. Atamoh, Fsq. of the law firm of Santoro, Driggs, Walch, Keamey, Holtey &
Thompson appeared on behalf of Plaintiff, with no other appearances having becn made,

BB R ORY gy
wqc\m.hﬁ
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RO, DRIGGS, WWALCH,
KEARMNEY HOL!{EY 5 THOMPSON

5
3

fcwqc\mawg\x

"‘November 19, 2009, and Defendants Clarified Supplemental Damages Submission filed on-or

Kim Vaccarella testified at the ‘evidentiary hearing on behalf of Plaintiff regarding
Plaintiff's caleulations of damages, and Defendants cross-examined Ms. Vaccarelld. Matthew

Lubawy testified on behalf of Defendants and Plaintff cross-examined Mr. Lubawy. During

oral argument at,the hearing, Dofendants rajsed for the first time the propricty of Plaintiff's
avthorization to commence the above-captioned action on behalf of the Co-Lenders. At the
conclusion of the hearing, this. Court ordered firther briefing on the issue of Plaintiffs avthority
to proceed on betaif of the. Co-Lenders ang ordered supplemental briefing on that issue to be -
filed by Plaintiff rio latér than Novernber 19, 2009, and any responsive pleading on that issue
from Defendants no later than Decernber 3, 2009. This Court scheduled an in-chambiers hearing
fur December 4, 2009, to address the jssue of Plaintiff*s autherity 1o proceed on behalf of the Co-
Lendery,

On November 19, 2009, Plaintff filed the Supplemnental Declaration of Kevin, Wolfer in
support of its'position that Plaintiff had suthiority t¢ proceed on behalf of the Co-Lenders, and on |
or about Drcember 2, 2009; Defendants filed their Clasificd Supplemental Darhages Submission.
The Court having heard the argument of counsel and testimony of witnesses, and having
reviewed and examined the ‘papers, pieadings and records on file in the above-entitied matter,
including Plaintiff’s Motion for Summary Judgment and the supporting Affidavit of Kevig
Wolfer, filed September 22, 2009, Defendants’ Opposition to Motion far Summary Judgment,
filed on or about Cctober &, 2009, Plaintii¥'s Reply in Support of the Mation for Summary
Judgment, filed October 20, 2009, the Affidavit of Ogonna M. Atamoh, Esq., filed November 3,

2009, the Declaration of Kim Vaccarella filed November 3, 2009, the memorandurn of Coste and
Disbursements filed November 3, 2009, the Supplemental Declaration of Kevin Wolfer filed

about December 2, 2009, end good cause appearing thérefore;

Pursuant to' the Bndings. of fact and conchisions of law placed on the record a1 the
Evidentiary Hearing and incorporated herein prsuant to Rule 52 of the. Nevada Rules of Civil
Procedure, and good cause appearing, and this Court having previously entered an Qrder

-2
06209-09/$62765, dog '
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SANTORG, ORIGGS, WAL O
KEARMNEY, Ol e & THOMPS O

2%

Granting PlaintifP's Motion for Summary Judgment as to lizbility only on November 4, 2009,

2 § this Court entcrs summary judgment apainst Defendans as to dainages and rules as follg ws:
3 FINDINGS OF FACTS
4 1 The Court makes these findings of fact by construing the pleadings and proof in |
5 3 the light most favorable 1o the hon-moving party; drawing al! reasonable inference in their favor:
6 2. This grder incorporates: by reference the Findings of Undisputed Facts previously
7 [ entered by this Court o November 4, 2008, pursuant to the Order Granting Motion for Summary
8 || Judgment in favor of Plaintifr
9 3. Tﬁcm is no genuine issiie of matedal fact that Piaintiff has the express authority to
10§ act on behalf of the Co-Lenders pursuant to the respective Co-Tenders Agreemerits as referenced '
It} in and submitted with the Supplementa) Declamiion of Ken Woifer filed on November 19, 2009, |
{2 | and that Plaintiff has kept the Co-Lenders appriscd of the siatus of the Borrower's bankruptcy
13 || case and the above-captioned Guarantor Action.
14 4. This order incorporates the Cowrt’s. previous detenvination that the ahove-
15

16

17

8
19
20
2

Py
24
25
26
27

Q520909562765 doe

captioned action against the Defendants is not limited due to the inability of the
with foreclosure as a result of the settlement in

lender to proceed
the bankruptcy procesding with Deblor Nevada
Ueno Mita, LLC (“Debtor in bankruptey”), Bankruptey Case No. 08-25487-BAM.

3. There is no genuine jssue of material fact that the deficiency dameges to be

dwarded 10 plaintiff congist of genetal damages in the amount nf $16,802,025.64, attomeys fees
in the amount. of $39,755.00 and costs in the amount of $2,137.45, fora total judgment in favor
of Plaitiff and againgt Defendants in the amount of $16,843,912.09,

CONCLUSIONS OF LAW
1. Plaintiff established the amount of damages die and owing from Defendants ip
the amount of $16,802,025.64,

attorticys fees in the amount of $39,755.00 and costs in the
amounnt of $2,131.45, For a total

armount of $16,843,912.09,

2. Plaintiff has the expresy awthority to act on behalf of the Co-Lenders pursuant to
the Co-Lenders Agreement as referenced in the-Supplemental Declaration of Ken Wolfer filed
on November 19, 2009

-3-
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RD IRANTING § ARY JUDGMENT
1. Based vpon the foregoing,. IT IS HEREBY' ORDERED, ADIUDGED, AND
DECREED THAT Plaintiff*s Motion for Summary ludgment is GRANTED in its entirety.
2. LT IS FURTHBER ORDERED, ADJUDGED, AND DECREED THAT Plainiff

—

is awerded monetary damages against Defendants and in faver of Plaintiff consisting of damages
in the amount of $16,802,025.64, artomeys fees it the amount of $39,755.00 and costs in the
-amou'nt of $2,131.45, for a tota) judgment in favor of Plaintiff and against Defendants in the
amount of $16,843,912.00,

3. IT IS FURTHBER ORDERED, ABJUDGED, ANIY DECREED THAT in the.
event the Debtor in bankruptey satisfies the indebtedness owing to Plaintiff, Plaintiff will cease

‘OMHEO\MAMM

[~}

its cfforts 10 enforce the judpment against Defendants.
4., IT IS FURTHBER ORDERED, ADJUDGED, AND DECREED THAT
Pefendants’ sbility to make 2 ¢laim against the Debtor in bankruptey is not impeded as o result

P et

14 || of the Defendants’ satisfaction of the obligation to PlaintifF,
15 IT X8 SO ORDERED.

16 Diated this }_dayor FEPNRAYL 50,

8 SIRICT COPRY
19 |

20 § Submitted by:

RO, DRIGGS, WALCH,
KEARNEY, HOLLEY & THOMBSON
o

:

21 { SANTORO, DRIGGS,, WALCH,

22 HOLLEY & 'IE?J&E?I

23§ Dgonna M. Atamoh, Esq.
2% Nevada Bar No. 7589
400 8. Fourth Strest, Third Floor
27 | Las Vegas, NV 89101
Attorneys for Plointiff

DEA-D0r562 163, doc
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CERTIFICATE OF MAILING
I HEREBY CERTIFY that, on the 27nd day of February 2010, and pursuant to NRCP

3(b), 1 deposited for mailing in the U.5. Mail a 1rue and correct copy of the fomgoing NOTICE
OF ENTRY OF QRDER, postage prepaid and addressed to:

Harold P, Gewerter

Harold P. Gewerter, Esq., Lid. i
2765 Airport Drive.

North Las Vegas, NV 80032

Attorneys for Defendants |

-
/%AW

An employee of Santora, Driggs, Walkeh,

Kearney, Holley & Thamps'un

Page 2 of 2
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24

25

26

27

28

and ROE CORPORATIONS I through X, Hearing Time: N/A

Electronically Filed
03/15/2010 01:11:43 PM

ASTA %‘. 1‘*2%“‘“"'

HAROLD P. GEWERTER, ESQ.

Nevada Bar No. 499 . CLERK OF THE COURT
HAROLD P, GEWERTER, ESQ., L.TD.

2705 Airport Drive

North Las Vegas, NV 89032

Telephone: (702) 382-1714

Fax: (702) 382-1759

Attorneys for Defepdants

OneCap Partiers MM, Inc. and

Vincent W. Hesser

DISTRICT COURT
CLARK COUNTY, NEVADA

KENNEDY FUNDING, INC.,, & New Jersey | CASENO.: A582746
Corporation, DEPT.NO.: X]

Plaintiff,
vE.
ONECAP PARTNERS MM, INC., a Nevada CASE APPEAL STATEMENT

corporation; VINCENT W, HESSER, an
individual, DOE INDIVIDUALS I through X, | Hearing Date: N/A

Defendants.

1. Name of Appellant filing this Case Appeal Statement: OneCap Partners MM, Inc.
and Vincent W. Hesser:
2. Identify the ludge issuing the decision, judgment, or order appealed from!
Honorable Judge Elizabeth Gonzalez.
3 Identify all parties to the proccedings in the District Court (the use of et al. i
denote parties is prohibited): Plaintiff: Kennedy Funding, Inc. Defendant: OneCap Partners
MM, Inc. and Vincent W, Hesser.
4. Tdentify all parties invelved in this appeal (the use of et .al. to denote parties 1§
prohibited):  Plaintiff: Kennedy Funding, Inc. Defendant/Appelfant; OneCap Partners MM, Inc)

and Vincent W, Hesser,

VHoo00453
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21
21
23
24
25
26
7

28

the District Court: The Appellant Vincent Hesser was represented by retained counsel in the

3. Set forth the name, law firm, address, and telephone number of all counsel on
appeal and identify the party or parties whott they fepresent:

Counsels for Appellani: Harold P. Gewerter, Esq.
Harold P. Gewerter, Esq., Lid.
2705 Airport Drive
North Las Vegas, NV 89032
Telephone: (702) 382-1714

Counsel for Respondents:  Richard F. Holley, Esq.
Ogonna M. Atamoh, Esq.
Santoro Driggs Walch Keamey Holley & Thompson
400 8. Fourth Street, Third Floor
Las Vegas, NV 89101
Telephone: (702) 791-0308

6. Indicate whether Appellant was represented by appointed or retained counsel in

District Court.

7. Indicate whether Appellant is represented by appointed or retained counsel on
appeal: The Appellant is being represented by retained counsel on appeal.

8. Indicate whether Appellant was granted leave 1o proceed in forma pauperis, and
the date of entry of the District Court Order gmﬂting such a leave: Leave was not granted to
proceed ip forma pauperis.

9. Indicate the date the pmcccdi‘ngs commenced in the District Court {e.g., date

complaint, indictment, information, or petition was filed): Complaint filed February 13, 2009.

DATED this [( day of March, 2010,
.H% P. G?.ERTER-, ESQ., LTD.

HAROLD P. GEWERTER, ESQ.
Nevada Bar No. 499

2705 Airport Drive

North Las Vegas, NV 80032

Anorney for Defendants OneCap Partners
MM, Inc. and Vincent Hesser

VH000454
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| Statement was served this JSWay of March, 2010, in the following manner:

CERTIFICATE OF SERVICE

Certification is hereby made that a truc and correct copy of the foregoing Case Appeal

—~_ X By being placed into an envelope bearing First Class Postage and placed inte the
U.8. Mails, this same date, addressed to the following individuals; and/or

By being hand delivered to the following individuals at their last known address)

this same date, as follows; and/or

By being served via facsimile to the following individuals at their last know

facsimile number, this same date, as follows:

Richard F. Holley, fsq.

Ogonna M. Afamoh, Esq.

Santoro Driggs Walch Keamney Holley &
Thompson

400 S. Fourth Street, Third Floor

lL.as Vegas, NV §9101

(g

Harold P. Getverter, Esq.. Ltd.

Anm

to‘yea of
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SANTORC, DRIGGS, WALCH,
KEARNEY, HOLLEY & THOMPSON
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Electronicatlly Filed
04/23/2010 03:25:28 PM

RICHARD F. HOLLEY, ESQ. .
Nevada Bar No. 3077 Q%‘- t, W
IE)IGO?‘D{;& l\f\T A'%%Aéhéi()ﬁ, ESQ.

evadg bar INO, CLERK OF THE COURT
SANTORO, DRIGGS, WALCH,
EEARNEY, HOLLEY & THOMPSON
400 South Fourth Street, Third Floor
Las Vegas, Nevada 89101

Telephone:  702/791-0308
Facsimile: 702/791-1912

Attorneys for Kennedy Funding, Inc.
DISTRICT COURT
CLARK COUNTY, NEVADA

KENNEDY FUNDING, INC,, a New Jersey

corporatios,
Case No: AS582746

Plaintiff, Dept. No.:  XlI

V.

ONECAP PARTNERS MM, INC, a Nevada
corporation; VINCENT W. HESSER, an
individual; DOE INDIVIDUALS I through X,
and ROE CORPORATIONS I through X,

Defendants.

POST-TJUDGMENT MEMORANDUM OF COSTS

AND DISBURSEMENTS
FIlHIIZ 1 vever s sesrsesseesesessses e sses st serestiossts nesesssss e ssesssmsesen $ 24,00
PROLOCOPIES crvvurseeseereesesverensssnnarerseiessese st bbb s s sssnssins $ 108.00
DelVErY ChAFEES ..oovvvevinisssrsrenisrisrs sesssesssessssessesssseisasssrssinssions $ 40,00
POSLAGE cvrvvvvrrarirrersrssssrassesesssesesen s e sats i bt ease e R e b s b e s s s $ 0.88
Record & Certify JUdRmentu s ssssssesssnsssessscssmsssssid 25.00
TOTAL $ $197.88

06209-09/58R966.doc
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SANTORO, DRIGGS, WALCH,
KEARNEY, HOLLEY & THOMPSON
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20
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STATE OF NEVADA )
55,

COUNTY OF CLARK )
Qgoma M, Atamoh, Esq. being duly swormn, states: that affiant is the attomey for the

Plaintiff and has personal knowledge of the above costs and disbursements ¢xpended; that the
items contained in the above memorandum are true and correct to the best of this affiant’s
knowledge and belief, and that the said disbursements have been necessarily incurred and paid in

this action.

W
OgoWh, Esq.
Attorheys for Kennedy Funding, Inc.
SUBSCRIBED AND SWORN to before me

this QF of April, 2010. .
’ - AT NOTARY PUB
) ARy, STATE OF NEVADA
i 'E County of Clark
o™ SHANNON Llami?
TARY PUBLIC in and for said : '““ v Ag;@‘pé“msﬁla 0
County and State Mk
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