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CLERK OF THE COURY

DISTRICT COURT
CLARK COUNTY, NEVADA

o o

KENNEDY FUNDING INC CASE NO.: 09A582746
VS

ONECAFP PARTNERS MM INC, DEPARTMENT 11
VINCENT HESSER

CIVIL ORDER TO STATISTICALLY CLOSE CASE
Upon review of this matter and good cause appearing,
IT 1S HEREBY ORDERED that the Clerk of the Court is hereby directed to
statistically close this case for the following reason:

DISPOSITIONS:
Voluntary Dismissal
Transferred (beforefduring trial)
Involuntary (statutory) Dismissal
Judgment on Arbitration Award
Stipulated Dismissal
Stipulated Judgment
Default Judgment
Mation to Dismiss (by Defendant)
Summary Judgment
Non-Jury (bench) Trial
Jury Trial

DD@DDE]DDDED

DATED this 27th day of September, 2011. (-

VHo000476
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IN THE SUPREME COURT OF THE STATE OF NEVADA

ONECAP PARTNERS MM, INC., A NEVADA Supreme Court No, 55654
CORPORATION AND VINGENT W, HESSER, District Court Case No. A5B2746
AN INDIVIDUAL,

Appellants,

N FILED

KENNEDY FUNDING, INC., A NEW JERSEY
CORPORATION, MAR 1 6 2012

Respondent. .
s

CLERK'S CERTIFICATE

STATE OF NEVADA, ss.

[, Tracie Lindeman, the duly appointed and gualified Clerk of the Supreme Court of the
State of Nevada, do hereby certify that the following is a full, true and correct copy of
the Judgment in this matter.

JUDGMENT

The court being fully advised in the premises and the law, it is now ordered, adjudged
and decreed, as follows:

"ORDER the judgment of the district court AFFIRMED ™"
Judgment, as quoted above, entered this 10th day of February, 2012,

IN WITNESS WHEREOF, | have subscribed
my name and affixed the seal of the Supreme
Court at my Office in Carson City, Nevada this
March 07, 2012,

Tracie Lindeman, Supreme Court Clerk

By: Tiffany Maccagno

Deputy Clerk
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IN THE SUPREME COURT OF THE STATE OF NEVADA

ONECAP PARTNERS MM, INC,, A No. 56654

NEVADA CORPORATION: AND

VINCENT W. HESSER, AN |

INDIVIDUAL, FILED

Appellants, FEB 10 200

V5.

KENNEDY FUNDING, INC., A NEW P

JERSEY CORPORATION, e oAb v

Resporldent. DEPUTY CLERK
ORDER OF AFFIRMANCE

This is an appeal from a distriet court summary judgment in a
guaranty contract action. Eighth Judicial District Court, Clark County;
Elizabeth Goff Gongzalez, Judge.

On appeal, appellants challenge the district court's order
granting summary judgment in favor of respondent based on the guaranty
contract. Summary judgment is appropriate when there is no genuine
issue of material fact and the moving party is entitled to judgment as a
matter of law. Wood v. Safeway, Inc.. 121 Nev. 724, 729, 121 P.3d 1026,
1029 (2005). Once the movant has properly supported the summary
judgment motion, the nonmoving party may not rest upon general
allegations and conclusions, but must instead set forth, by affidavit or
otherwise, specific facts demonstrating the existence of a genuine issue of
material fact for trial to avoid summary judgment. NRCP 56(e); Wood,
121 Nev. at 731, 121 P.3d at 1030-31. This court reviews an order
granting summary judgment de novo. Wood, 121 Nev. at 729, 121 P.3d at
1025.
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Having reviewed the briefs and appendices on appeal, we
conclude that the distriet court properly granted summary judgment. The
district court properly concluded that appellants failed to set forth
sufficient facts to demonstrate a material issue of fact to avoid summary
judgment.! Id, at 729, 731, 121 P.3d at 1029, 1030-31.

Additionally, appellants seek to raise on appeal several
statutory arguments that they assert require reversal of the district
court’s summary judgment and final judgment. These arguments are
waived, however, because appellants failed to first raise them ia the
981, 983 (1981) (stating that this court will not consider an issue raised for

the first time on appeal). Accordingly, we
ORDER the judgment of the district court AFFIRMED.

Hardesty

ce:  Hon, Elizabeth Goff Gonzalez, District Judge
Robert F. Saint-Aubin, Settlement Judge
Harold P. Gewerter, Esq., Ltd.
Santoro, Driggs, Walch, Kearney, Holley & Thompson/Las Vegas
Eighth District Court Clark cssdi
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R . 90
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\We conclude that appellants’ argument thata ;he settlament
agreement 1n a separate bankruptcy action batween{respondent “End
third party precluded summary judgment or reqiiired: thal dia et court to

stay this case lacks merit. ':’,“ %\E‘%ﬁiﬁ” oo g
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iN THE SUPREME COURT OF THE STATE OF NEVADA

ONECAP PARTNERS MM, INC., A NEVADA Supreme Court No. 55654
CORPORATION AND VINCENT W, HESSER, Distrlet Court Case No. A582746
AN INDIVIDUAL,
Appeliants,

VS.
KENNEDY FUNDING, INC., A NEW JERSEY
CORPORATION,
Respondent.

REMITTITUR

TO: Steven Grierson, Clark County District Clerk

Pursuant to the rules of this court, enclosed are the following:
Certified copy of Judgment and Opinion/Order. |
Receipt for Remittitur.

DATE: March 07, 2012

Tracie Lindeman, Clerk of Court

By: Tiffany Maccagno
Deputy Clerk

cc (without enclostres):
Hon. Elizabeth Goff Gonzalez, District Judge
Harold P. Gewerter, Esq., Ltd.
Santoro, Driggs, Walch, Kearney, Holley & Thompson/l_as Vegas

RECEIPT FOR REMITTITUR

Received of Tracie Lindeman, Clerk of the Supreme Court of the Siate of Nevada, the
REMITTITUR issued in the above-entitled cause, on MAR 16 201 ,

HEATHER UNGERMANN
Daputy District Court Clerk

RECEIVED

012

MAR 18 z 1 12-07301
RT

GLERK OF THE COU VHO00481
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RICHARD F. HOLLEY, ESQ.
Nevada Bar No. 3077

E-mail: rholley@nevadatirm.com
OGONNA M. ATAMOMH, ESQ.
Nevada Bar No. 7589

E-mail: eatamoh@nevadafirm.com
HOLLEY, DRIGGS, WAILCH,
PUZEY & THOMPSON

400 South Fourth Street, Third Floor
Las Vepas, Nevada 89101
Telephone:  702/791-0308
Facsimile: 702/791-1912

Attorneys for Kennedy Funding, Inc.

DISTRICT COURT

CLARK COUNTY, NEVADA

KENNEDY FUNDING, INC., a New Jersey

corporation,
Plaintiff,

Y.

ONECAP PARTNERS MM, INC, a Nevada
corporations; VINCENT W. HESSER, an
individual; DOE INDIVIDUALS I through X;
and ROE CORPORATIONS I through X,

Defendants.

Electronically Filed
03/09/2015 02:36:14 PM

oy -

CLERK OF THE COURT

Case MNo.: A582746

Dept. No.: XI

EX PARTE MOTION FOR ORDER
ALLOWING JUDGMENT DEBTOR
EXAMINATION OF VINCENT W.

HESSER

EX PARTE MOTION FOR ORDER ALLOWING
JUDGMENT DEBTOR EXAMINATION OF VINCENT W, HESSER

Plaintiff Kenney Funding, Inc. (“Plaintiff” or alternatively, the “Judgment Creditor™), by
and through its attorneys RICHARD F, HOLLEY, ES¢). and OGONNA M. ATAMOH, ESQ. of
the law firrm of HOLLEY, DRIGGS, WALCH, PUZEY & THOMPSON, files this Fx Parte

Motion for Order Allowing a Judgment Debtor Examination of Vincent W. Hesser (“Maotion™).

06209-09/1 4711401 _2.doe
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This Motion is based upon the Points and Authorities attached hereto, and the pleadings
and papers on file herein.
Dated this 9" day of March, 2015.
lIOLLEY ])RI(:GS WALCH,

OGONK A M. ATAMDH ESQ.
Nevada Bar No. 7589

400 South Fourth Street, Third Floor
l.as Vegas, Nevada 8910}

Attorneys for Kennedy Funding, Inc.

MEMORANDIUM OF POINTS AND AUTHORITIES
L STATEMENT OF FACTS
THE LLOAN
I. On June 15, 2006, OneCap Partners 2, LLC (altematively “Borrower” or
“OneCap™) and Kennedy Funding, as agent of the lenders, entered into a Loan and Security
Agreement (“Loan Agreement”), pursuant to which Kennedy Funding made a $12 million loan
to OneCap to facilitate the purchase of unimproved real propetty consisting of 78.74+ acres of
raw land located along Casino Drive and the Colorado River in Laughlin, Nevada 89029, Clark
County Assessor Parcel Numbers 264-25-101-001 and 264-25-201-001 (the “Property™).

2. The loan is evidenced by a Promissory Note dated June 13, 2006 in the original
principal sum of $12 million (*Note"), made by OneCap to pay to the order of Kennedy Lending, |
as agent of the lenders.

3 Under the Note, OneCap promised to pay Kennedy Funding monthly interest only
payments at a rate of 11.5% per annum, to acerue from July 1, 2006 to June 1, 2007, Beginning
August 1, 2007, OneCap promised to pay Kennedy Funding monthly interest only payments at a

rate of 18% per annum, to accrue from July 1, 2007 through to the maturity date of June 30,

2009.

06209-09/1471401_2.doc
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4, OneCap agreed to pay all principal, interest and other sums due under the Note in
full on the maturity date of June 30, 2009.

5. In the event of a late payment under the Note, OneCap agreed to pay a late charge
equal to 10% of the overdue payment.

6. In the event of a default under the Note, OneCap agreed to pay a default rate of
25% per annum.

7. As security for the Note, OneCap executed and delivered to Kennedy Funding a
Deed of Trust with Security Agreement, Financing Statement for Fixture Filing and Assignment
of Rents (“Deed of Trust™) against the Property, which was recorded on June 13, 2006 with the
Clark County Recorder’s Office as Instrument No. 20060615-0005324,

g On June 15, 2006, Kennedy Funding, Gary Owen i, LLC {“Option Holder™), and

OneCap executed a Subordination and Attornment Agreement (“Subordination Agreement”) in

which the Option Holder agreed to subordinate its limited option to purchase the Property to
Kennedy Funding’s Deed of Trust,

9. As additional security for the loan, OneCap executed and delivered to Kennedy
Funding, as agent for the lenders, an Assipnment of Leases and Rents, dated June 14, 2006, and
recorded June 15, 2006, with the Clark County Recorder’s Office as Instrument No. 2006061 5-
0005325, and an Assigrment of Licenses, Contracts, Plans, Specifications, Surveys, Drawings
and Report, dated June 15, 2006 (“Assignment of Licenses”).

10. To further secure payment of the Note, on June 14, 2006, Defendant Vincent

Hesser (“Hesser™) and Defendant OneCap Partners MM, Inc. (“QueCap MM and together with

Funding (“Guaranty’™). At the time of the transaction between OneCap and Kennedy Funding,

Hesser was the President of OneCap and OneCap MM.

11 OneCap also granted a properly perfected security interest to Kennedy Funding
by way of a UCC-1 Financing Statement (“UCC-1") filed with the Clark County Recorder’s
Qffice on June 15, 2006 as Instrument No. 20060615-0005326.

06209-09/1471401_2 doc
VHo00484
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12 Finally, OneCap and Defendants executed an Environmental Indemnity
Agreement in favor of Kennedy Funding, under which they agreed to indemnify Kennedy
Funding for noncompliance of environmental laws.

13.  Kennedy Funding received all money to fund the loan in New lJersey, and
disbursed those funds from New Jersey. Kennedy Funding also received all payments made by
OneCap on the loan in New Jersey, and disbursed those payments to lenders from New Jersey.

ONECAP DEFAULTS

14.  On April 1, 2008, OneCap defaulted under the Note and Deed of Trust by failing
to make its monthly installment payment of $250,000 under the Note.

15.  In addition, OneCap is in default under the Deed of Trust for failure to provide
Kennedy Funding with current proof of liability insurance, and for failure to timely pay its tax
obligations relating to the Property. State and County Taxes are outstanding for the fiscal period
2008 to 2009 in the total amount of $41,093.18 on the Property.

16.  Based on those defauits, Kennedy Funding Accelerated the Note and instituted
Foreclosure Procecdings on the Property. The Notice of Breach and Election to Sell Under Deed
of Trust was Recorded with the Clark County Recorder’s Office on August 20, 2008 as
Instrument No. 20080820-00597; and The Notice of Trustee's Sale, with a sale date of December
29, 2008, was recorded on December 8, 2008 as Instrument No. 20081208-00882.

17. On Decemnber 26, 2008, three days before the foreclosure sale, Nevada Ueno
Mita, LLC (“Nevada Ueno™, filed a Chapter 11 Bankruptcy Petition in the United States
Rankruptcy for the District of Nevada, Case No. BK-5-08-25487-BAM (the “Bankruptcy
Petition™).

18.  Based upon information obtained from the Bankruptey Petition, OneCap
iransferred its interest in the Property to Nevada Ueno. A Deed from OneCap to Nevada Ueno
was recorded with the Clark County Recorder’s Office on November 3, 2008 as Instrument No.

20081103-0002469.

06209-09/147 (401 _2 doe
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19 Under the Deed of Trust and Loan Agreement, OneCap's transfer of the Property
to Nevada Ueno was deemed an event of default.
DEFENDANTS DEFAULT ON THE GUARANTY

20, As aresult of OneCap’s default under the Note, including failure to make timely
payments, and OncCap’s improper transfer and Nevada Ueno’s bankruptcy petition, which
halted the foreclosure action, Kennedy Funding demanded performance from Defendants under
the Guaranty.

21. However, Defendants have {ailed and refused to perform under the Guaranty.

JUDGMENT

22, On February 13, 2009, Plaintiff filed a complaint against Defendants.
22, On September 22, 2009, the Plaintiff filed a Motion for Summary Judgment

(“Motion for Summary Judgment”). After considering the parties’ papers, evidence and oral

argument, the Court granted the Plaintiff's Motion for Summary Judgment on November 4,
2009.

23, Theteafter, on February 17, 2009, the Court entered Judgment against each of the
Defendants in the amount of $16,802,025.64, excluding attorneys’ fees and costs which amount
was to be determined (the “Judgment™). The Plaintiff provided Defendants with notice of entry
of judgment on February 23, 2009,

24, On February 18, 2010, the Court entered an Order Awarding Damages Pursnant
to Plaintiff’s Motion for Summary Judgment in the amount of $39,755.00 and costs in the

amount of $2,131.45 (the “Attorneys’ Fees Order™), for a new total Judgment in favor of Plaintiff

and against Defendants in the amount of $18,843,912.09,

25.  Judgment Creditor seeks to examine Vincent W. Hesser (the “Judgment Debior™)

to satisfy the Judgment against Judgment Debtors.
IL LEGAL ANALYSIS

NRS 21.270 provides in pertinent part:

1. A judgment creditor, at any time after the judgment is entered,
is entitied to an order from the judge of the court requiring the

“5-
06209-09/1471401_2.doc
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judgment debtor to appear and answer upon oath or affirmation
concerning his property, before:

(a} The judge or a master appointed by him; or
(b) An attorney representing the judgment creditor, at a time

and place specified in the order. No judgment debtor may be
required to appear outside the county in which he resides.

¥Rk ok E

3. A judgment debtor who is regularly served with an order issued
pursuant to this section, and who fails to appear at the time and
place specified in the order, may be punished for contempt by the
judge issuing the order.

Judgment Creditor is informed and believes that Judgment Debtor Vincent W, Hesser is
in possession of property or other non-exempt assets with which the judgment may be satisfied
and therefore, Judgment Creditor is entitled to an Order requiring the Judgment Debtor Vincent
W. Hesser to appear at the offices of Judgment Creditor’s counsel, on April 24, 2014 at
10:00 a,m,, and to answer questions under oath concerning his property and other assets.

Dated this 9" day of March, 2015.
HOLLEY, DRIGGS, WALCH,

PUZEY & THOMPSON
RI OLLEY, ESQ.

r No. 3077

A M. ATAMOH, ES().
fvada Bar No. 7539

400 South Fourth Street, Third Floor
Las Vegas, Nevada 8910}

Attorneys for Kennedy Funding, Inc.

D6209-09/1471408_2.doc
VHoo0487
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RICHARD F. HOLLEY, ESQ.
Nevada Bar No. 3077 CLERK OF THE COURT
E-mail: rholley(@nevadafirm.com
OGONNA M, ATAMOH, ESQ.
Nevada Bar No, 7589

E-mail: catamoh(@nevadafirm.com
HOLLEY, DRIGGS, WALCH,
PUZEY & THOMPSON

400 South Fourth Street, Third Floor
Las Vepas, Nevada 85101
Telephone:  702/791-0308
Facsimile: 702/791-1912

Attorneys for Kennedy Funding, Inc.
DISTRICT COURT
CLARK COUNTY, NEVADA

KENNEDY FUNDING, INC., a New Jersey
corporation,

Case No.: A582746
Plaintiff, Dept. No.:  XI

V. ORDER FOR EXAMINATION OF
JUDGMENT DEBTOR VINCENT W,
ONECAP PARTNERS MM, INC, & Nevada HESSER

corporation; VINCENT W, HESSER, an
individual; DOE INDIVIDUALS | through X,
and ROE CORPORATIONS 1 through X,

Defendants.

ORDER FOR EXAMINATION OF JUDGMENT DEBTOR VINCENT W. HESSER

TO: VINCENT W. HESSER
THIS PLEADING IS A COMMUNICATION BEING MADE IN AN EFFORT T0O
COLLECT A DEBT AND SEEK COMPLIANCE WITH A JUDGMENT. ANY
INFORMATION OBTAINED INCIDENT HERETO WILL BE USED FOR THAT
PURPOSE.
Il appeating to the Court that a Judgment (the “Judpment™) was entered on February 17,

2009, in favor of Plaintiff and against Defendant Vincent W. Hesser (“Hesser”) for damages in

the amount of $16,802,025.64, excluding attorneys’ fees and costs, consisting of the principle
balance of $12,000,000.00 due under the Lean and Security Agreement, accruing interest as of

October 31, 2009, in the amount of $4,768,000.00, foreclosure costs in the amount of

D6209-09/1471437 2.doc
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$19,024.50, appraisal fees in rotal armount of $9,500.00 (CBRE in the amount of $7,500.00 and
Vermnon Martin $2,000.00), and miscellaneous costs in the amount of $5,501.14, Post-judgment
interest continues to accrue on the principal balance at a default rate of twenty-five percent
(25%) per annum, or $8,333.33 per diem. [t further appearing that on February 18, 2010, the
Court entered an Order Awarding Damages Pursuant to Plaintiffs Motion for Summary
Judgment in the amount of $39,755.00 and costs in the amount of $2,131.45 (the “Attorneys’
Fees Order™), for a new total Judgment in favor of Plaintiff and against Defendants in the amount
of §18,843,912.09.

Hesser has failed to satisfy any amount of the Judgment by paying in full the monetary
damages set forth in the Judgment; and whereas NRS §21.270 provides for an Examination of
Judgment Debtor under such circumstances;

IT 18 HEREBY ORDERED, ADJUDGED AND DECREED that Judgment Debtor
VINCENT W. HESSER (“Judgment Debtor™), appear at the law offices of Holley, Driggs,

Walch, Puzey & Thompson, located at 400 South Fourth Street, Third Floor, Las Vegas, Nevada
89101, on the 24" duy of April, 2015, at the hour of 10:00 a.m., to be examined under oath

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that Judgment Debtor
shall produce prior to the Judgment Debtor Examination the documents listed in the Subpoena

Duces Tecum served concurrently herewith,

I i8S FURTHER ORDERED, ADJUDGED AND DECREED that a copy of this Order
be forthwith served upon said Judgment Debtor personally in the manner provided for by law for

the service of a Summaons.
IT IS FURTHER HEREBY ORDERED, ADJUDGED AND DECREED that the date
and time of the Judgment Debtor Examination may be continued at the Judgment Creditor's

discretion so as to accommodate any conflict of schedule which may arise.

BH20D-09/1 471437 _2 doc
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FAILURE TO APPEAR AT THE TIME AND PLACE OF THE SCHEDULED
JUDGMENT DEBTOR EXAMINATION MAY RESULT IN A BENCH WARRANT BEING

ISSUED FOR YOUR ARREST.

Dated this_{T1Y) _ dayof _|YIfPUV].

. 2015,

Subrnitted by:

HOIJIJEY, DRIGGS, WA{M(‘:I‘I,
PFUZEY & THOMPSON

By

bISTR@ walﬁ :

Mmd F.Ho
OgonnaM. Atamoh, Esq.(NV Bar No. 7589)
408.8" Fourth Street, Third Floor

Las Vegas, NV 9101
Attorneys for Kennedy Funding, Inc.

N6209-09/1471437_2.doc
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Electronically Filed
03/13/2015 03:26:32 PM
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RICHARD F. HOLLEY, ESQ,
Nevada Bar No. 3077 CLERK OF THE COURT
E-mail: rholley@nevadafirm.com

OGONNA M. ATAMOH, ESQ.

Nevada I3ar No. 7589

E-mail; catamoh{@nevadafirm.com

HOLLEY, DRIGGS, WALCH,

PUZEY & THOMPSON

400 South Fourth Street, Third Floor

Las Vegas, Nevada 89101

Telephone:  702/791-0308

Facsimile: 702/791-19]2

Attorney for Kennedy Funding, Inc.
DISTRICT COURT
CLARK COUNTY, NEVADA

KENNEDY FUNDING, INC., a New Jersey

corporation,
Case No; A382746
Plaintiff, Dept. No.: X1
v. NOTICE OF ENTRY OF ORDER FOR

EXAMINATION OF JUDGMENT
ONECAP PARTNERS MM, INC, a Nevada DEBTOR VINCENT W, HESSER
corporation; VINCENT W. HESSER, an
individual; DOE INDIVIDUALS I through X;
and ROE CORPORATIONS I through X,

Defendants.

YOU, and each of you, will please take notice that an Order for Examination of
Judgment Debtor Vincent W. Hesser in the above entitled matter was filed and entered by the
Clerk of the above-entitied Court on the 12th day of March, 2015, a copy of which is attached
hereto.

o 37
Dated this o day of March, 2015,

HOLL
PU

CHARD F,_ HOLLEY, ESQ. (NV Bar 3077)
ONNA M. ATAMOH, ESQ. (NV Bar 7589)
0 South Fourth Street, Third Floor
as Vdpas, Nevada 89101
orneys for Kennedy Funding, Inc.

06209-09/1 474357 doc
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Electronically Filed
03/12/2015 04:21:22 PM
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ﬁlCl-E{ARD F. HOL}&EY, ESQ.

avadg Bar NO. 30 &L coupt
E-mail; rholley@nevadafirm.com FRKOF THE
OGONNA M. ATAMOH, ESQ.

Nevada Bar No. 7589

E-mail: patarnoh@nevadafiem.com

HOLLEY, DRIGGS, WALCH,

PUZEY & THOMPSON

400 South Fourth Street, Third Floor

Las Vegas, Nevada 89101

Telephone:  702/791-0308

Facsimije: 702/791-1912

Attorneys for Kennedy Funding, Inc.
DISTRICT COURT
CLARK COUNTY, NEVADA

KENNEDY FUNDING, INC_, a New Jersey

corporation,
Case No.: A582748

Plaintiff, Dept. No.:  XI

v. ORDER FOR EXAMINATION OF
JUDGMENT DEBTOR VINCENT W.
ONECAP PARTNERS MM, INC, a Nevada HESSER

corporation, VINCENT W, HESSER, an
individual; DOE INDIVIDUALS I through X;
and ROE CORPORATIONS | through X,
EREE N N T U -
Defendants, PR ey

ORDER FOR EXAMINATION OF JUDGMENT DEBTOR VINCENT W. HESSER

TO:  VINCENT W. HESSER
THIS PLEADING IS A COMMUNICATION BEING MADE IN AN EFFORT TO
COLLECT A DEBT AND SEEK COMPLIANCE WITH A JUDGMENT. ANY
INFORMATION OBTAINED INCIDENT HERETO WILL BE USED FOR THAT
PURPOSE.
Il appearing to the Court that a Judgment (the “Judgment”) was entered on February 17,
2009, in favor of Plaintiff and against Defendant Vincent W, Hesser (“Hesser™ for damages in
the amount of §16,802,025.64, excluding attorneys’ fees and costs, consisting of the principle

balance of $12,000,000.00 due under the Loan and Security Agreement, accrting interest as of

October 31, 2009, in the amount of $4,768,000.00, forcelosure costs in the amoums of
06209-09/1471437_2 doc
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$19,024.50, appraisal fees in total amount of $9,500.00 (CBRE in the amount of $7,500.00 and
Vermon Martin $2,000.00), and miscellaneous costs in the amount of §5,501.14. Post-judgment
interest continues to accrue on the principal balance at a default rate of twenty-five percent
(23%) per annum, or $8,333.33 per diem. It further appearing that on February 18, 2010, the
Court entered an Order Awarding Damages Pursuant to Plaintiffs Motion for Summary
Judgment in the amount of $39,755.00 and costs in the amount of $2,131.45 (the “Attorneys’
Fees Order™), for a new total Judgment in favor of Plaintiff and against Defendants in the amount
of $18,843,912.09.

Hesser has failed to satisfy any amount of the Judgment by paying in full the monetary
damages set forth in the Judgment, and whereas NRS §21,270 provides for an Examination of
Judgment Debtor under such circumstances;,

IT IS HEREBRY QRDERED, ADJUDGED AND DECREED that Judgment Debtor
VINCENT W. HESSER (“Judgment Debtor”), appear at the law offices of Holley, Driggs,

Walch, Puzey & Thompson, located at 400 South Fourth Street, Third Floor, Las Vegas, Nevada
89101, on the 24™ day of April, 2015, at the hour of 10:00 a.m., to be examined under oath
concerning any property which may be wsed to satisfy said Judgment (“Judgment Debtor
Examination™),

IT 1S FURTHER ORDERED, ADJUDGED AN DECREED that Judgment Debtor
shall produce prior to the Judgment Debtor Examination the documents listed in the Subpoena
Duces Tecum served concurrently herewith.

IT I8 FURTHER ORDERED, ADJUDGED AND DECREED that a copy of this Order
be forthwith served upon said Judgment Debtor personally in the manner provided for by law for
the service of a Summons.

IT IS FURTHER HEREBY ORDERED, ADJUDGED AND DECREED that the date
and time of the Judgment Debtor Examination may be continued at the Judgment Creditor's

discretion so as to accommodate any conflict of schedule which may arise.

06209-09/1471437_T.doc
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FAILURE TO APPEAR AT THE TIME AND PLACE OF THE SCHEDULED
JUDGMENT DEBTOR EXAMINATION MAY RESULT IN A BENCH WARRANT BEING
ISSUED FOR YOUR ARREST,

Dated this_[7TXY0 _ dayof _ (V1 P01) . , 2015,

Submitted by:

HOLLEY, DRIGGS, WALCH,
PUZEY & THOMPSON

whard F,Holley, Esq. (NV Bar No. 3077)
Ogo . Atamoh, Esq.(NV Bar No, 7589)
408.8 Fourth Street, Third Floor

Las Vegas, NV 89101
Atrorneys for Kennedy Funding, Inc.

By

GA2050-09/ 1471417 _2. doc
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RICHARD F. HOLLEY, ESQ. Cm:.. i*%“‘“‘"

Nevada Dar No. 3077
E-mail: tholley@nevadafirm.com CLERK OF THE COURT
OGONNA M. ATAMOH, ESQ.

Nevada Bar No. 7589

F-mail: oatamoh@nevadalirm.com

HOLLEY DRIGGS WAY.CH

FINE WRAY PUZEY & THOMPSON

400 South Fourth Street, Third Floor

Las Vegas, Nevada 89101

Telephone:  702/791-0308

Facsimile: 70G2/791-1912

Attorneys for Kennedy Finding, Inc.
DISTRICTF COURT

CLARK COUNTY, NEVADA

KENNEDY FUNDING, INC., a New Jersey

corporation,
Caze No.: AS82746

Plaintift, Dept. No.: Xt

¥.

ONECAP PARTNERS MM, INC, a Nevada
corporation; VINCENT W, HESSER, an
individual; DO INDIVIDUALS I through X
and ROE CORPORATIONS I through X,

Defendants.

AFFIDAVITS OF DUE DILIGENCE AND ATTEMPTED SERVICE

Plaintiff, through its wndersigned counsel, Ogonna M. Atamoh, Esq. of the law fam
Holley, Driggs, Walch, Fine, Wray, Puzey & Thompson, attaches hereto the following:
Affidavit of Due Dihgence by Norma P. McMahan, as Exhibif “A”,
Affidavit of Attempted Service by Myla Carson, process server, as Exhibit “B*;
Aftidavit of Attempted Service by Lana Paige, process server, as Exhibit “(”;
Affidavit of Attempted Service by Loenard Jay Hirschhorn, process server, as
LExhibit *D™;
Alfidavit of Altempted Service by Joe Ricando, process server, as Exhibit “E”;
Afﬁdévit of Attempted Service by Lana Paige, process server, as Exhibit “F”, and

QG200 TSH56%.dog
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Affidavit of Attempted Service by Lana Paige, process server, as Exhibit “G”.

e
Dated this #6"“‘:

06209.09/1500562.doc

__day of May, 2015,

HOLLEY DRIGGS WALCH
FINE WRAY.PUZEY & THOMPSON

affa Bar No. 7589
400 South Fourth Street, Third Floor
Las Vegas, Nevada 89101

Attorneys for Kennedy Funding, Inc.
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HAFFT

Holley, Driggs Walch, Puzey & Thompson

it Richard F. Holley, Esq.

400 South 4th 8t,, 3rd Floor
Las Vegas NV 89101

1} State Bar No.: 3077

Attorney(s) for: Piaintiff(s)

DISTRICT COURT
CLARK COUNTY, NEVADA

Case Mo.: AGB2746
Dept. No.: Xl
i Kennedy Funding, Inc,, a New Jersey corporation

vs Plaintiff{s) Date: April 24, 2015

Onecap Partners MM, Inc., a Nevada corporation; et al Time: 10:00 am

Peafendant(s)
AFFIDAVIT OF

DUE DILIGENCE

Norma P. MeMahan , being duly sworn deposes and says: That Affiant is and was on the day when she received

the within action, a citizen of the United Siates, over 18 years of age, licensed to serve civil process in the State of
Nevada under license #8504 and not a party to or interasted in, the within action: That the affiant received the within
Hessner; Notice of Examination of Judament Debtor Vingent W, Hesser , onthe _23rd  day of _ March
2015 _ and that attempts were made to locate the Defendant, __Vincent W, Hesser . within the County of
Clack... State of __Nevada,

incent A

m: Natice o ntry. of Order fo xamination_ o doment Debto

Affiant affirms that efforts 1o serve the defendant, Vincent W. Hesser, at his last known residence, 6242 Coley
Ave., Las Vegas, NV 83148, and his place of business, Royal Union of Nevada, 3275 5. Jones Blvd, #104, Las
Vegas, NV 89146, were to no avail, See Affidavits of Attempted Service.

Inquiries with local phone and Nevada cross reference directories show a listing for the subject, Vincent Hesser,
at 10176 Juniper Creek Ln, LV 88145, An inguiry with the Clark County Assessor shows no record of the subject rior
anyone named Hesser ever having owned the owned the residence at 10178 Juniper Creek Ln, LV 89145, Inguiries
with various national search engines are reporting the address al 10176 Jupiper Creek Ln, 1 be previous address.

Inquiries with the Clark County Assessor were to no avail. Afffant could find no record of the defendant owning a

il residence in Clark County. Records show that the residence at 6242 Coley Ave., Las Vegas, NV, is owned by

Michael Hesser. Clark County Assessor shows historical data related to properties that defendant and ex-spouses

heid ownership to and that are now ownad by different parties. Voter Registration records were also checked and no

match could be found. A record of a marrisge between Vincemt Hesser and Dunesa Saraga Paglinawan (dated

1/14/2012) was found,

Iy VHo00498
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inquiries were also run with various national search engines. Results of these inguiries are reporting the mast
current addresses for the defendant to be 5440 W, Sahara Ave, #300, Las Vepas, NV 85148 and 10176 Junipar
Creek Ln, L.as Vegas, NV 89145, Inforrmation was also obtained indicating that the defendant holds and/or has held
many professicnat licenses, The types of licenses vary frorm mortgage and real estate related (0 advertising,
publishing, and non profit organizations. information was obtained indicating that a Dunesa Hesser and VHDHAH
Revocabie Trust hold the registration for 1980 Kawasakl ZX600 motorcycle; and the VHDHA Revocable Trust holds
the registration for a 2000 Ducati Mede! 996 motorcycle, The registrations show expiration daies (respectively) of

6/24/2015 and 6/02/2015. Dunesa Saraga Hesser is aiso showing to hold the registration for a 2009 Mercedes Benz

1 450 GL, SUV. The regisiration shows an expiration date of 6/24/2015 and address on record of 6242 Coley Ave.,

Las Vegas, NV 89148, A registration for a 2006 BMW 750 sedan was also found. The registration shows the prior
name of the registrant 1o be Dunesa Saraga Paglinawan. Currently the vehicle is registration to the Boracay 1885
Family Trust at 6242 Coley Ave,, L.as Vegas, NV 88146, The registration on the BMW expires 8/07/2015.
Additional Inquiries with the Clark County Assessor for VHDMA Revocable Trust and Boracay 1985 Family Trust

were to ne avail.

NV DMV provided 1 match for Vincent William Hesser, date of birth, 10/27/1965. DMV shows he hoelds a valid
class C license (#1501781775). The license shows & very recent [ast transaction dale of 3/7/2015 and expiration
date of 10/27/2018. DMV shows the most current mailing and physical address for the defendant to be 6242 Coley
Ave,, Las Vegas, NV 88146, DMV shows no record of the defendant holding & vehicle registratian.

Inquiries with the Nevada Secretary of State were also made and to no avail in securing a more current address.

Laslly, Affiant affirms thal she personally called the defendant's place of business, Royal Uniorn of Nevada, 702 948

1212, Affiant spoke with fermnale employee, Jennifer, who said that the subject was not in presently, Affiant left a

message wilth Jennlfer advising of the delivery of legal documents, Affiant asked that defendant call to coordinate

i delivery and/or to provide the name of an atforney who could accept the delivery on his behatf, The phone message

has yet to elicit a response,

Afftant affirms that a due and ditigent effort was made o serve and to locate a current address for the defendarnt,

! Vincent W. Hesser, within Clark County, Nevada, Affiant affirms that defendant has refused to make himsetf

avaltable to take service at his place of business, Royal Union Nevada, 3275 . Jones Blvd., Las Vegas, NV; and at

6242 Coley Ave, Las Vegas, 89146, which is the most current residence address to date.

State of Nevada, County of Clark
SUBSCRIBED AND SWORN to before me on this

Ist day of Nigy 2015

S

ot AR - -
Notary Public D. Watts

; MOV ARY PUBLI :
. ETATE OF MEVAD,
Caunly of Clark
ST D. WATTS
,/, Al blo 10.2737:1
"I4g Appl Expires Aug 17,2018

‘Affiant - Norma #, McMahan . # R-003875
Legal Process Service - | License # 604
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Hessner, Notice of Examination of Judgment Debtor Vincent W. Hesser on the 16th day of March, 2015 and

AFFT
Molley, Driggs Walck, Puzey & Thampson

Richard F, Holley, Esq,

i 400 South 4th St., 3rd Floor

las Vegas , NV 89101
State Bar No.: 3077

Attorney(s} for; Plaintiff(s)

DISTRICT CQURT
CLARK COUNTY, NEVADA

Case No.: A582746

Dept. No.: XI
Kennedy Funding, Inc,, a New Jersey carporation

ve Plaintiff(s) Date: April 24, 2015
Onecap Partners MM, Inc., a Nevada corporation; et al Time: 10:00 am
Defendant(s) |
AFFIDAVIT OF
ATTEMPTELD SERVICE

the within action, & citizen of the United States, over 18 years of age, licensed to serve civil process in the State of

i Nevada under license #804, and not a party to or interested in, the within action: That the affiant received the within

Blds 0 [N VY

L & H a. (]

atfempted 1o effect service on Vincent W, Hesser at the following address(es). $440 W. Sahara Ave, #3, Lag Vegas,
NV 89146; and 3275 §. Jones Blvd. #104, Las Veaas, NV 89146, Below are listed the date(s) and time(s) of

| attermpted service:

Date Tirne  Address Qutcome

(372015 11:35am 5440 W. Sahara Ave.  Address corresponds to office of Royal Union, Female

employee advised that subject has not been at this lacation
gince May.

31772015 12:07pm 3275 8. Jones Blvd. Receptionist said that subject was out to lunch and to try

back later that afternoon.

it 31712015 3:20pm 3275 5. Jones Blvd, Affiant returnad and was told that subject had left for a

meeting. Affiant left a delivery notice,
3/18/2015 1o16pm 3275 5. Jones Blvd, Affiant was fold that subject was not in the office,

Subject has yet to respond to the delivery notice,

) NOTARY Pl
4 RTATE OF NEVk'tg:A
A Lounty of Clark
RN NORMA P MOMAHAN

54 Appt No 83.3447.4
/ pt. Expires Juna 30,2017

lodess Service -  Licehse # 604

R

e,

Norma P. McMahan

(l
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. ,,Sféite of Nevada, County of Clark

AFET

Holley, Driggs Walch, Puzey & Thompson
Richard F. Hollay, E2q,
400 South 4th 8¢, 3rd Floor
l.as Vegas, NV 89101
State Bar No.: 3077
Attorney(s} for: Plaintifi(s)
DISTRICT COURT
CLARK COUNTY, NEVADA
Case No.: ABB2746
. Dept. No.; Xi
Kennedy Funding, Inc,, a New Jersey corporation '
vs Plaintifi(s) Date: April 24, 2015
Onecap Partners MM, Inc., a Nevada corporation; et al ; Tirme: $0:00 am
Defendant(s) .
AFFIDAVIT QF
‘ ATTEMPTED SERVICE
1, Lana Paige, being duly sworn deposes and says: That Affiant is and was on the day when she atternpted to serve
the within action, a citizen of the United States, over 18 years of age, licensed 1o serve civil process in the State of
Nevada under license #804, and not a party to or interested in, the within action: That the affiant received the within
attemnpted to effect service on Vincent W, Hesser at the following address(es): 6242 Coley Ave. 1.as Vegas, NV
832146, Below are listed the date(s) and time(s) of attempled service;
Date Time Address Qutcome
4/03/2015 8pm As abave Address is a large 2 story residence. Residence is secured
and access to the residence is only possible if the gate is
open and/or entry is aliowed by the resident. There were
vehicles parked at the residence (within the gates)., Affaint
was unable to %et anyone to respond to car Ronking. There is
no intercom at the gate.,
4/04/2015 9am As above Affiant was not able to access the residence due to locked
‘ gates. Afflant 5aw two women exit the residence, Afflant
shouted out asking for the defendant and one of the women
returned the house and then came back out and said that
subject was not home. Yhey wauld not allow affiant access.
Affiant was not able to access the residence due to locked
470512015 11am As above gate. Affiant honked her vehicle's horn and was not able to
get anyone at the residence to respond.
RN STATE OF NEvADA

I Coaunty of Clark

o] NORMA P, ICMAHAN
= Appt Ma. 83.3447.1
y Appl, Expiras Jure 30, 2017

SUBSCRIBECHAND SW

%{-‘L /Zéﬂ/ﬁ‘/

Affidnt Lana Paige & B R-067806
Legal Process Service License # 604
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AFFT

Hoiley. Driggs Walch, Puzey & Thompson
Richard ., Holley, E£54.

400 South 4th 8., 3rd Floor

‘Las Vegas , NV BA101

Siate Bar No.. 3077

Attorney(s) for: Plaintiff{s)

DISTRICT COURT
CLARK COUNTY, NEVADA

Case No.. AS82746

Dept. No,: X!
Kennedy Funding, Inc., a New Jersey carporation

Vs Plaintiff(s) Diate: April 24, 2015
Onecap Partners MM, Inc., a Nevada corporation; et al Time: 10:00 am
Defandant(s)
AFFIDAVIT OF
ATTEMPTED SERVICE
i1, Leanard Jay Hirschhorm, being duly sworn deposes and says: That Affiant is and was on the day when he

attempted to serve the within action, a citizen of the Uniled States, over 18 years of age, lleensed to serve civil

process in the State of Nevada under license #6504, and not a party to or interested in, the within action: That the

nian. of Mevada, pnes Blve, B0 as Venas, NV 89146, andg 624 nley

Las Vegas, NV 89146, Below are listed the date(s) and time(s) of altempted sarvice:

Rate Time Address Qutcome
411412015 6:40pm 6242 Coley Ave, Address is a 2 story residence and is surrounded p¥l a private
security fence. Gates were open. Afflant spoke wit

housekeeper (fernale, Filipino, 30-35yrs, small build) who said
that the Hessars were in China and due back in a weelk.

Affiant spoke with a male who identified himself as

4/20/2015 6:30pm 6242 Coley Ave. "Marty" (Caucasian 40-45”_5, black hair) a friend. He said
the subiect is back from China and that he was not home

presently.
4/21/2015 10:40am Royal Union of Nevada Receptionist advised that subject was "out of state".
4/21/2015 7:15pm 6242 Coley Ave. Gate to residence was locked and entry was not possible,
412212015 B:55am 6242 Coley Ave. There was a black Mercedes SUV and a black BMW 750

sedan parked at the regidence, Affiant spoke with a different
hnusakee;aer female, Filipino about 25yrs, about 5'2") who
said that the Hessers were still travelling.

4/23/2015 12:45pm Royal Union of Nevada Affiant saw the black BMW 700 sedan parked at the business,
Receptionist said that subject was at unch, Affiant said that
his car was in the parking lot and receptionist stepped away
and said he was not there and would take a message. Affiant
left message for defendant and to date he has failed to call.

",

T{ffgﬂﬁ;ﬁah Snard Jay Hirschhorn # R-070386
rla, 3.0 ez ; Process Service  License # 604
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AFFT

1 .
Holtey, Driggs Walch, Fuzey & Thompson
2| Richard F. Holley, Esq.
3 400 South 4th 5t 3rd Floor
L.as Vegas , Nv a8sidi
4 ;| Stale Bar No.: 3077
5 Attornay(s) for. Plaintiff(s)
6 DISTRICT COURT
7 CLARK COUNTY, NEVADA
8 Case No.: A582746
9
. i Dept, No.: Xi
210 Kernedy Funding, Inc,, a New Jersey corporation
o Vs Plaintifi(s} Date: April 24, 2018
L M Onecap Partners MM, Inc., a Nevada corporation; et al Tirne: 10:00 am
¥ 4 Defendant(s) |
o
r~ 13 ‘ AFFIDAVIT OF
- 14 ATTEMPTED SERVICE
g 15 ||  doe Rigondo, being duly swom deposes and says: That Affiant is and was on the day when he attempted to serve
g 18 the within action, a citizen of the United States, over 18 years of age, licensed 1o serve civil process in the State of
=
g 47 Nevada under license #604, and not 3 party to or Interested In, the within action: That the affiant received the within
L 18 - ; : : -
ﬁ 10 1 Hessner; Notice of Examination of Judgment Debtor Vincent W. Hegser on the 14th day of April, 2815 and
= 20l attempted to effect service on Vincent W. Hesser at the following address(es): Royal Union, 3275 5. Jones Bivd,
1] . . . .
ﬁ 21 ; #104. Las Vedas, NV §9146: and 6242 Coley Ave,, Las Vegas, NV 89146, Below are listed the date(s) and time(s)
% of attempted service:
o 221 Date Time Address Dutcome
< 23 || 4M4/2018 1:25pm Rovyal Union Affiant spoke with employee, Melissa, who said that the
i\ subject was out of town. She said he'was not due back untii
G 24 some time Monday or Tuesday.
g 25 412412015 3;08pm Royaf Union Affiant spoke with Melissa again who said that the defendant
g was not in the office,
w 28 || 4/24/2015 3:18pm 6242 Colay Affiant was not able to access the residence due to a locked
a gate. There was no visible activity.
3 27
& o
o NOTARY FUSETE
j.',’ 24 \ }{'?\-LEH%" NEvas
. ) HORMA B MCh A A
: L e
n.-,’\‘ v Fﬂgrﬁxﬁ:}:s ‘”jn:'tg ’.-'Qr”
\fﬂ-_ A et mwé
Affidnt -Joe Ricondo # R-053662
y egal Process Service  License # 604
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Legal Process Service, 724 8. 8th Street, Las Vegas, NV 89101
b2 3] hJ
ow [n-] ~3
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3]
(a3

State of Mevada, County of Clark

AFFT
Holiey, Driggs Walch, Puzey & Thompson
Richard F. Hotley, Esq,

400 South 4th 8t., 3rd Floor
Las Vegas , NV 83101

| Slate Bar No.. 3077

Attorney(s} for: Plaintiff(s)

DISTRICT COURT
CLARK COUNTY, NEVADA

Case No.: ABB2746

Dept. Na. Xi
Kennedy Funding, inc., a New Jersay corporation

vs Plaintift(s) Date: April 24, 2015
Onecap Partners MM, Inc,, a Nevada corporation; et al Tirme: 10:00 am
Defendani(s)
AFFIDAVIT OF
ATTEMPTED SERVICE

i. Lana Paige, béihg duly sworn deﬁwbsea and says. That Affiant is and was on the day when she attempted to serve
the within action, a citizen of the United States, over 18 years of age, licensed to serve civil process in the State of

Nevada under license #5604, and not a party to or interested in, the within action: That the affiant received the within

noeng - Civil Duces Tecum: Notice of Entry. of Order for Examination of Judgrment Debtor Vincent W
Hessner; Notice of Examination of Judament Debtor Vincent W, Hesser on the 23rd day of April, 2015 and
attempted to effect service on Vincent W. Hesser at the following address{es): 6242 Goley Ave,, Las Vegas, NV
89146; Roval Union of Nevada, 3276 §. Jongs Blivd., #104, Las Vegas, NV 89146. Below are listed the date(s)

and time(s) of attempted service:
Date Time Address QOuicome

1| 4123/2016 8am 6242 Coley Ave. There were no vehicles visible at the residence. Gates were

locked. Affiant proceeded to the business address,

f
$ 4/23/2015 8:10am Rovyal Union There was a black BMW sedan parked at the business.

Affiant spoke with a female employee (Caucasian,45yrs,
brunette, short hair, 5'4"). Affiant asked for the defefdant.
She ste;g:ed_awav and a 1all blonde woman came out (about
50yrs). She instructed Affiant to have a seat and said she
would check to see if subject was in the office. She returned
and said he'was out of town. Affiant said his car was in the
parking lot, She then responded that the defendant's father
was driving the vehicle. Affiant left a delivery notice,

There was a dark colored SUV parked at the house, but no
472412015 7am - 6242 Coley Ave. sign of the BMW. Affiant saw 2 women exit the house {1
8:55am agp‘eared to be FHlippino with red hair; and the other was
about 18-20yrs, dark hair). They were carrying a young child
about 4 yrs. of age. Affiant shouted out to'them but they
would not respond. The gate locked behind them Affiant
could not gain entry.

4/24(2015 9am Royal Union No sign of BMW at the business. Door to business was
locked, Affiant knocked and the same blande female from
priot try said that defendant was not there.

AND SWORN t%pe l- e e A /j
vy Ble | e-a P
7 ) S enaeealgy - () ”

5 o R ana pas 7 F e

My Appt. Expires Jung %, 2017flegal Process Service  License # 604
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Legal Process Service, 724 3. 8th Streel, Las Vegas, NY 82101

33

34

a5 I

25

29
30|

AFFT
Holley, Driggs Walch, Puzey & Thompson

Richard F. Holley, Esqg.
400 South 4th 84, 3rd Floor
| L.as Vegas ; NV 85101
State Bar No.: 3077
Attornay(s) for: Plaintifi(s)
DISTRICT COURT
CLARK COUNTY, NEVADA
Case No.: A582746
Dept. No.: Xl
Kennedy Funding, Inc., a New Jersey corporation
ve Plaintiff(s) Date: April 24, 2015
Onecap Partners MM, Inc., a Nevada corporation; et al Time: 10:00 am
Defendant(s)
AFFIDAVIT OF
ATTEMPTED SERVICE
I, Lana Paiae, being duly sworn deposes and says: That Affiant is and was an the day when she atternpted to serve
the within action, a citizen of the United Siates, over 18 years of age, licensed to sarve civil process in the State of
Nevada under icense #5604, and not a party to or interested in, the within action; That the aftiant received the within
shpoena - il Duces Tecy R G try. of Crd Examination of Judament Qebtar Vincent W
Hessner: Notice of Examination of Judgment or Vi on the Z4th day of April, 2015 and
attempted fo effect service on Vincent W. Hesser at the following address(es): 6242 Coley Ave., Las Vegas, NV
: ] 19146 ., Below are listed the date
(s) and time(s) of attermnpled service:
Date [ime Address uteome
4/26/2015 5:30pm 6242 Coley There was no BMW sedan pdrked at residence. Affiant was
not able go gain access to residence as gates were locked.
4/27/2015 7:40am- Royal Union Affiant positioned herself at the business in an effort to catch
9am defandant when arrived at work, There was no BMW in the
parking tot, Affiant waited and the only person she saw
during this time was the blonde female employee Affiant had
spoken to on previous attempts. Affiant aw no one
matching the defendant's description arrive and/or exit the
butlding during this time.
B, NOTARY PUBLIG
™
) STAIE Or NEVADA

)
LG NORMA P, MCMAHAN
¥ Y p!pk No. 93-3447.9.

xpites dune 30, 2047

State of Nevada, County of Clark
erore me On this

fas'—

Affiant Lana Paige “ ¥ R-067806
Leqgal Process Service License # 604
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EXMT , _&g, it
RICHARD F. HOLLEY, ESQ. Q%:“ b

Nevada Bar No. 3077 CLERK OF THE COURT
E-mail: rholley@nevadafirm.com
OGONNA M. ATAMOH, ESQ.
Nevada Bar No. 7589

E-mail: vatamoh@nevadafirm.com
HOLLEY, DRIGGS, WALCH,

FINE, WRAY, PUZEY & THOMPSON
400 South Fourth Street, Third Floor
Las Vegas, Nevada 89101

Telephone:  702/791-0308

Facsimile: 702/791-1912

Attorneys for Kennedy Funding, Inc.
DISTRICT COURT
CLARK COUNTY, NEVADA
KENNEDY FUNDING, INC., a New Jersey
corporation,
Case No.: A582746
Plaintiif, Dept. No.: xlI

V.

ONECAP PARTNERS MM, INC, a Nevada
corporation; VINCENT W. HESSER, an
individual; DOE INDIVIDUALS 1 through X;
and ROE CORPORATIONS I through X,

Defendants.

EX PARTE MOTION TO SERVE JUDGMENT DEBTOR
VINCENT W. HESSER VIA CERTIFIED MAIL PURSUANT TO NRS 14.090(1)(b)

Plaintiff Kenney Funding, Inc. (“Plaintiff” or alternatively, the *Judgment Creditor™), by

and through its attorneys RICHARD F. HOLLEY, ESQ. and OGONNA M. ATAMOH, ESQ. of
the law firm of HOLLEY, DRIGGS, WALCH, FINE, WRAY, PUZEY & THOMPSON, hereby
respectfutly requests that this Court grant Plaintiff’s request to serve Defendant Vincent W,

Hesser via certified mail pursuant to NRS 14.090(1)(b) (“Motion”).

(6209.09/F196200.dog
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This Moiion is based upon the Points and Authorities attached hereto, and the pleadings
and papers on file herein.
e
Dated this day of May, 2015,

HOLLEY DRIGGS, WALCH,
Y & TIIDMP&:UN

DErONMNA M, AIAMOH ESQ.
Nevada Bar No., 7589

400 South Fourth Street, Third Floor
Las Vegas, Nevada §9101

Attorneys for Kennedy Funding, Inc.

MEMORANDUM OF POINTS AND AUTHORITIES
L STATEMENT OF FACTS

ThE LOAN

i On hune 15, 2006, OneCap Partners 2, LLC (alternatively “Borrower” or

“OneCap”) and Kennedy Funding, as agent of the lenders, entered into a Loan and Security

Agreement (“Loan Agreement”), pursuant to which Kennedy Funding made a $12 million loan
to OneCap 1o facilitate the purchase of unimproved real property consisting of 78 744 acres of
raw land located along Casino Drive and the Colorado River in Laughlin, Nevada 89029, Clark
County Assessor Parcel Numbers 264-25-101-001 and 264-25-201-001 (the “Property™).

2. The loan is evidenced by a Promissory Nole dated June 15, 2006 in the original
principal sum of §$12 million (*Note™), made by OneCap to pay to the order of Kennedy Lending,
as agent of the lenders.

3 Under the Note, OneCap promised to pay Kennedy Funding monthly interest only
payments at a rate of 11.5% per annum, to accrue from July 1, 2006 to June 1, 2007. Beginning
August 1, 2007, OneCap promised to pay Kennedy Funding monthly interest onty payments at 2

rate of 18% per annum, to accrue from July 1, 2007 through to the maturity date of June 30,

2009.

06209-09/1496300 dac
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4. OneCap agreed to pay all principal, interest and other sums due under the Note in
full on the maturity date of June 30, 2009.

. In the event of a late payment under the Note, OneCap agreed to pay a late charge
equal to 10% of the overdue payment.

6. In the event of a default under the Note, OneCap agreed to pay a default rate of
25% per annum.

7. As security for the Note, OneCap executed and delivered to Kennedy Funding a
Deed of Trust with Security Agreement, Financing Statement for Fixture Filing and Assignment
Clark County Recorder™s Office as Instrument No. 20060615-0005324,

8. On June 15, 2006, Kennedy Funding, Gary Owen 11, LLC (“Option Holder™), and
OneCap executed a Subordination and Attornment Agreement (“Subordination Agreement”) in
which the Option Holder agreed to subordinaie its limited option to purchase the Property to
K.ennedy Funding’s Deed of Trust.

9. As additional security for the loan, OneCap executed and delivered to Kennedy
Funding, as agent for the lenders, an Assignment of Leases and Rents, dated Junc 14, 2006, and
recorded June 15, 2006, with the Clark County Recorder’s Office as Instrument No. 2006061 5-
00053235, and an Assignment of Licenses, Contracts, Plans, Specifications, Surveys, Drawings
and Report, dated June 15, 2006 (“Assignment of Licenses™).

10 To further secure payment of the Note, on June 14, 2006, Defendant Vincent
Hessecr (“Hesser™) and Defcndant OneCap Partners MM, Inc. (“OneCap MM™ and together with
Hesser the “Defendants™ executed personal unconditional guaranties of the loan to Kennedy
IHesser was the President of OneCap and OneCap MM.

11.  OneCap also granted a properly perfected security interest to Kennedy Funding
by way of a UCC-] Financing Statement (“UCC-17) filed with the Clark County Recorder’s
Office on June 15, 2006 as Instrument No. 20060615-0005326.

06209-09/1496300.dow
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12.  Kennedy Funding received all money to fund the loan in New Jersey, and
disbursed those funds from New Jersey. Kennedy Funding also received all payments made by
OneCap on the loan in New Jersey, and disbursed those payments to lenders from New Jersey.

ONECAP DEFAULTS

13, On April 1, 2008, OneCap defaulted under the Note and Deed of Trust by failing
1o make its monthly installment payment of $250,000 under the Note.

14.  In addition, OneCap is in default under the Deed of Trust for failure to provide
Kennedy Funding with current proof of liability insurance, and for failure to timely pay its tax
obligations relating to the Property. State and County Taxes are outstanding for the fiscal period
2008 to 2009 in the total amount of $41,093.18 on the Property.

15. Based on those defaults, Kennedy Funding Accelerated the Note and instituted
Foreclosure Proceedings on the Property. The Notice of Breach and Election to Sell Under Deed
of Trust was Recorded with the Clark County Recorder’s Office on August 20, 2008 as
Instrument No. 20080820-00597, and The Notice of Trustee’s Sale, with a sale date of December
29, 2008, was recorded on Decemnber 8, 2008 as Instrument No, 20081208-00882.

16. On December 26, 2008, three days before the foreclosure sale, Nevada Ueno
Mita, LLC (“Nevada Ueno™, filed a Chapter 11 Bankruptcy Petition in the United States
Bankruptcy for the District of Nevada, Case No. BK-S-08-25487-BAM (the “Bankruptcy
Petition™).

17. Based upon information obtained from the Bankruptcy Petition, OneCap
transferred its interest in the Property to Nevada Ueno. A Deed from OneCap o Nevada Ueno
was recorded with the Clark County Recorder’s Office on November 3, 2008 as Instrument No.
20081103-0002469.

18.  Under the Deed of Trust and Loan Agreement, OneCap’s transfer of the Property
to Nevada Ueno was deemed an event of default,

DEFENDANTS DEFAULT ON THE GUARANTY

19.  As a result of OneCap’s default under the Note, including failure 10 make timely
payments, and OncCap’s improper transfer and Nevada Ueno’s bankruptey petition, which
4 -

06209-09 496300.doc
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halted the foreclosure action, Kennedy Funding demanded performance from Defendants under
the Guaranty.

20.  However, Defendants failed and refused to perform under the Guaranty.
JUDGMENT

21.  On February 13, 2009, Plaintift filed a complaint against Defendants.

22. On September 22, 2009, the Plaintiff filed a Motion for Summary Judgment

(*Motion for Summary Judgment™. Afier considering the parties’ papers, evidence and oral

argument, the Court granted the Plaintiffs Motion for Summary Judgment on November 4,
2009.

23.  Thereafter, on February 17, 2009, the Court entered Judgiment against each of the
Defendants in the amount of $16,802,025.64, excluding attorneys’ fees and costs which amount
was to be determined (the “Judgment”). The Plaintiff provided Defendants with notice of entry
of judgment on February 23, 2009,

24.  On February 18, 2010, the Court entered an Order Awarding Damages Pursuant
to Plaintiff’s Motion for Summary Judgment in the amount of $39,755.00 and costs in the

amount of $2,131.45 (the “Attomeys’ Fees Order™), for a new total Judgment in favor of Plaintiff

and apainst Defendants in the ammount of $18,843,912.09,

JUDGMENT DEBTOR EXAMINATION

25.  Judgment Creditor seeks to examine Vincent W, Hesser (the “Judgment Debtor™)

to satisfy the Judgment against Judgment Debtors.

26.  On March 9, 2015, Plaindff filed an Ex Parte Motion for Order Allowing
Examination of Judgment Debtor Vincent W. Hesser.

27.  On March 13, 2015, an Order for Judgment Debtor Examination of Judgment
Debtor Vincent W. Hesser was entered.

28.  Plaintiff has been unable to effectuate service on Defendant Vincent W. Hesser.

29.  Plaintiff, through its attorneys, engaged Legal Process Service of Nevada

(“LPS§™), a process server company, to serve Judgment Debtor with the Notice of Entry of Order

.5
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for Examination of Judgment Debtor Vincent W, Hesser, the Subpoena - Civil Duces Tecum and
the Notice of Examination of Judgment Debtor Vincent W. Hesser.

30,  On twenty-two (22) separate occasions over the period of six (6) weeks, which
included two (2) stakeouts, LPS attempted to serve process on Vincent W. Hesser by serving at
his last known residence and place of employment for Judgment Debtor Hesser, at 6242 Coley
Ave., Las Vepas, Nevada 89146, at his last known residence address and 3275 South Jones
Boulevard, Las Vegas, Nevada 89146, his current employment address. On each of those
occasions LPS atternpted to serve Mr. Hesser at his residence, persons were at the residence and
either would not answer the door or claimed that Mr. Hesser was not present. On each of the
numerous occasions LPS attempted to serve Mr, Hesser at his place of employment, persons at
Mr. Hesser’s place of employment informed the process servers: (i) on March 17, 2013, that
Vincent W. Hesser has not been at this location since May 2014; (ii) Vincent W. Hesser was oul
to lunch and to try back later that afternoon, (ili) Vincent W. Hesser had left for a meeting; and
(iv) on March 18, 20135, Vincent W. Hesser was not in the office.

3], LPS attempted service again at Mr, Hesser’s place of employment on April 14,
2015 and was told by a person at Vincent W. Hesser's place of employment that he was out of
town until the following week. When LPS attempted service again on April 24, 2015, the
process server was informed that Vincent W. Hesser was not in the office. More often than not,
Mr. Hesser's place of employment acknowledged that Vincent W. Hesser is in fact employed at
that location. See Affidavits of Due Diligence and Attempted Service filed on May 5, 2015 (the
“Affidavits™).

12, As set forth in greater detail in the Affidavits, Judgment Debtor Vincent W,
Hesser is evading service of the Notice of Entry of Order for Examination of Judgment Debtor
Vincent W. Hesser, the Subpoena - Civil Duces Tecum and the Notice of Examination of
Judgment Debtor Vincent W. Hesser.

13, Pursuant to the Order for Judgment Debtor Examination of Judgment Debtor

Vincent W. Hesscr, Mr. Hesser’s Judgment Debtor Examination was scheduled for April 24,

- 6-
06209-09/ 496300 doc
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2015 at 10:00 a.m., and the production of documents requested pursuant to the Subpoena Duces
Tecum was due on Aprit 17, 2015,

34, Plaintiff therefore requests to personally serve Judgment Debtor, Vincent W.
Hesser, via certified mail as it appears that he is actively avoiding service.

I1. LEGAL ARGUMENT

Plaintiff’s attornpeys seek leave of the Court to serve Judgment Debtor pursuant to NRS
14.090(1)(b} as personal service cannot be made due to Judgment Debtor’s continues efforts to
successfully evade service. NRS 14.090(1)(b) states “No guard posted at the gate and entry
through the gate is not reasonably available, the court may, if it is satisfied by affidavit that those
facts are true, allow service of process by mailing a copy thereof to the residence by certified or
registered mail”. Norma P. McMahan of LPS affirms in her Affidavit of Due Diligence that P8
made a due and diligent effort to locate a current address for the defendant, Vincent. W. Hesser,
within Clark County, Nevada. Ms. McMahan also affirmed that Vincent W, Hesser has refused
to make himself available to take service at his place of business, Royal Union Nevada, 3275 S.
lones Boulevard, Las Vegas, Nevada and at 6242 Coley Avenue, Las Vegas, Nevada 89146,
which is the most current residence address to date and is a gated home with no guard. See
Affidavits.

Based upon the inability of counsel or professional process servers to serve said
Judgment Debtor, Plaintiff respectfully requests that this Court order service of the Order for
Judgment Debtor Examination of Judgment Debtor Vincent W. Hesser and the accompanying
Subpoena Duces Tecum for documents and the appearance for the Judgmemt Debtor
Examination of Judgment Debtor Vincent W. Hesser on Vincent W. Hesser via certified mail
pursuant to NRS 14.090(1)(B). In addition to the service by certified mail, in an abundance of
caution, Plaintiff will likewise hand deliver the Order and Subpoena, and mail the same to Mr.
Hesser’s place of employment and residence,

Additionally, as a result of Mr. Hesser's efforts to evade service, the scheduled
production date of April 17, 2015, and deposition date of April 24, 20185, at 10:00 a.m. have
lapsed. As a result, Plaintiff will re-notice the production deadline under the Subpoena Duces

.7
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Tecum and the Judgment Debtor Examination date upon the entry of the order from this Court
permitting service by certified mail, and include the new production deadline and deposition date

in the certified mailing containing the order approving this Motion.

IIL  CONCELUSION

Based upon Judgment Debtor Vincent W. Hesser’s continued efforts to evade service as
detailed in the attached affidavits of the process servers, Plaintiff respectfully requests that this

Court grant Plaintiff’s request to serve Judgment Debtor Vincent W. Hesser via certified mail,
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The proposed Order allowing service via certified mail is attached hereto as Exhibit “17.

Dated this ﬁ; day of May, 2015.
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HOLLEY, DRIGGS, WALCH,
FINE, WRAY, PUZEY & THOMPSON

RICHARDA, HOLLEY, ESQ.
Neya ar No. 3077

0 NA M. ATAMOH, ESQ.
Nevada Bar No. 7589

400 South Fourth Street, Third Floor
Las Vegas, Nevada 89101

Attorneys for Kennedy Funding, Inc.
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RICHARD F. HOLLEY, ES().
Nevada Bar No. 3077

E-mail: rholley@nevadafirm.com
OGONNA M. ATAMOH, ESQ.
MNevada Bar No. 7589

E-matl: oatamoh(@nevadafirn.com
HOLLEY, DRIGGS, WALCH,
FINE, WRAY, PUZEY & THOMPSON
400 South Fourth Street, Third Flootr
Las Vegas, Nevada 89101
Telephone:  702/791-0308
Facsimile: T02/191-1912

Attorneys for Kennedy Funding, Inc,

DISTRICT COURT
CLARK COUNTY, NEVADA
KENNEDY FUNDING, INC., a New Jersey
corporation,
Case No.: A582746
Plaintiff, Dept. No.:  XI
v,

ONECAP PARTNERS MM, INC, a Nevada
corporation, VINCENT W. HESSER, an
individual; DOE INDIVIDUALS I through X;
and ROE CORPORATIONS I through X,

Defendants.

PROPOSED
ORDER GRANTING EX PARTE MOTION TO SERVE JUDGMENT DEBTOR

Fm——

VINCENT W. HESSER VIA CERTIFIED MAIL PURSUANT TO NRS 14.090(1)(b)

Plaintiff Kenney Funding, Inc. (“Plaintiff” or altermatively, the “Judpment Creditor™,
having submitted an Ex Parte Motion to Serve Judgment Debtor Vince W. Hesser via Certified

Mail pursuant to NRS 14.090(1)(b) (the “Ex Parte Motion") to the Court on May 5, 20135, by and

through their counsel of record, the law firm of Holley, Driggs, Walch, Fine, Wray, Puzey &
Thompson, and upon the Court’s review of the pleadings and papers on file herein, and geod

cause appearing therefore:

IT 1S HEREBY ORDERED, ADJUDGED, AND DECREED that Plaintiffs’ Ex Parte

Motion is GRANTED in its entirety;

06209-049/14963 1 5.doc
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IT IS HEREBY FURTHER ORDERED, ADJUDGED, AND DECREED that
Plaintiff shall serve the Notice of Entry of Order for Examination of Judgment Debtor Vincent
W. Hesser and the accompanying subpoena for Judgment Debtor Examination of Judgment
Debtor Vincent W. Hesser via Certified Mail;

IT IS HEREBY FURTHER ORDERED, ADJUDGED, AND DECREED that
Plaintiff shall mail the Notice of Entry of Order for Examination of Judgment Debtor Vincent W.
Hesser and the accompanying subpoena for Judgment Debtor Examination of Judgment Debtor
Vincent W. Hesser to Judgment Debtor VINCENT W. HESSER, via Certified Mail, at his
following last known addresses; 6242 Coley Ave., Las Vepas, Nevada 89146 as his last known
residence address and 3275 South Jones Boulevard, Las Vegas, Nevada 89146 as his current
employment address;

I'T IS HEREBY FURTHER ORDERED, ADJUDGED, AND DECREED that
Plaintiff shall also hand deliver and mail via regular first class mail the Notice of Entry of Order
for Examination of Judgment Debtor Vincent W. Hesser and the accompanying subpoena for
Judgment Debtor Examination of Judgment Debtor Vincent W. Hesser to Mr. Hesser’s place of
employment and residence;

IT I8 HEREBY FURTHER ORDERED, ADJUDGED, AND DECREED that
Plaintiff shall prepare and serve along with the Notice of Entry of Order for Examination of
Judgment Debtor Vincent W. Hesser and the accompanying subpoena for Judgment Debtor
Examination of Judgment Debtor Vincent W. Hesser, a Notice of Continued Examination of
Judgment Debtor Vincent W. Hesser which will have a new Judgment Debtor Examination date
and a new deadline to produce documents pursuant to the accompanying subpoena for Judgment

Debtor Examnation of Judgment Debtor Vincent W. Hesser; and

06209-09/14%63 | §.dac
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IT IS HEREBY FURTHER ORDERED, ADJUDGED, AND DECREED that

Plaintiff shall file an Affidavit of Service when service has been completed.

IT IS 50 ORDERED.
Dated this day of , 2015,
DISTRICT COURT JUDGE
Submitted by:

HOLLEY, DRIGGS, WALCH,
FINE, WRAY, PUZEY & THOMPSON

By

Richard F. Holley, Esq. (NV Bar No. 3077)
Ogonna M. Atamoh, Esq.(INV Bar No. 7589)
400 8. Fourth Strect, Third Floor

Las Vegas, NV 89101

Attorneys for Kennedy Funding, Inc.

06209-09/14943 | 5.doc
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RICHARD F. HOLLEY, ESQ. Electronically Filed
Nevada Bar No. 3077 05/13/2015 04:12:14 PM
E-mail: rholley@jrncﬁdaf;lrm.com
OGONNA M. ATAMOH, ESQ. .
Nevada Bar No. 7589 % i‘ M,‘ o
E[-énfill:: oatmﬁg(%rslc‘@dagamicom

LEY, DRIGGS, WALCH,
FINE, WRAY, PUZEY & THOMPSON CLERK OF THE COURT
400 South Fourth Street, Third Floor
Las Vegas, Nevada 89101
Telephone:  702/791-0308
Facsimile: 702/791-1612

Attorneys for Kennedy Funding, Inc.

DISTRICT COURT
CLARK COUNTY, NEVADA
KENNEDY FUNDING, INC., a New Jersey
corporation,
Case No.: A582746
Plaintiff, Dept. No.: XI
V.

ONECAP PARTNERS MM, INC, a Nevada
corporation; VINCENT W. HESSER, an
individual, DOE INDIVIDUALS [ through X;
and ROE CORPORATIONS I through X,

Defendants.

ORDER GRANTING EX PARTE MOTION TO SERVE JUDGMENT DEBTOR
VINCENT W. HESSER VIA CERTIFIED MAIL PURSUANT TO NRS 14.690(1 )(b)

Plaintifl’ Kenney Funding, Inc. (“Plaintiff” or alternatively, the “Judgment Creditor”),

having submitted an Ex Parte Motion to Serve Judgment Debtor Vince W, Hesser via Certified

through their counsel of record, the law firm of Holley, Driggs, Walch, Fine, Wray, Puzey &
Thompson, and upon the Court’s review of the pleadings and papers on file herein, and good
cause appearing therefore:

IT IS HEREBY ORDERED, ADJUDGED, AND DECREED that Plaintiffs” Ex Parte

Mation is GRANTED in its entirety;

06209-09/1496315.doc
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IT IS HEREBY FURTHER ORDERED, ADJUDGED, AND DECREED that
Plaintiff shall serve the Notice of Entry of Order for Examination of Judgment Debtor Vincent
W. Hesser and the accompanying subpoena for Judgment Debtor Examination of Judgment
Debtor Vincent W, Hesser via Certified Mail;

IT IS HEREBY FURTHER ORDERED, ADJUDGED, AND DECREED that
Plainti(f shall mail the Notice of Entry of QOrder for Examination of Judgment Debtor Vincent W,
Hesser and the accompanying subpoena for Judgment Debtor Examination of Judgment Debtor 3
Vincent W, Hesser to Judpment Debtor VINCENT W. HESSER, via Certified Mail, at his
following last known addresses: 6242 Coley Ave., Las Vegas, Nevada 89146 as his last known
residence address and 3275 South Jones Boulevard, Las Vegas, Nevada 89146 as his current
employment addyess;

IT 1S HEREBY FURTHER ORDERED, ADHUDGED, AND DECREED that
Plaintiff shall also hand deliver and mail via regular first class mail the Notice of Entry of Order
for Examination of Judgment Debtor Vincent W, Hesser and the accompanying subpoena for
Judgment Debtor Examination of Judgment Debtor Vincent W, Hesser to Mr, Hesser's place of
employment and residence;

IT IS HEREBY FURTHER ORDERED, ADJUDGED, AND DECREED that
Plaintiff shall prepare and serve along with the Notice of Entry of Order for Examination of
Judgment Debtor Vincert W. Hesser and the accompanying subpoena for Judgment Debtor
Examination of Judgment Debtor Vincent W. Hesser, a Notice of Continued Examination of
Judgment Debtor Vincent W. Hesser which will have a new Judgment Debtor Examination date
and a new deadline to produce documents pursuant to the accompanying subpoena for Judgment

Debtor Examination of Judgment Debtor Vincent W. Hesser; and

D600 1496315 doc
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IT IS HEREBY FURTHER ORDERED, ADJUDGED, AND DECREED that

Plaintiff shall file an Aftidavit of Service when service has been completed.

IT IS SO ORDERED.
Dated this {218~ day of ___fAnty , 2015,
DISYRICT { \URYT JUDGE
Submitted by:

HOLLEY, DRIGGS, WALCH,
FINE, WRAY, PUZEY-8& THOMPSON

ichgrd F- Bolley, Esq. (NV Bar No. 3077)
M. Atamoh, Esq.(NV Bar No-7589)
ourth Street, Third Floor

£ .
Las Vegas, NV 89101 f.f‘
Attorneys for Kennedy Funding, Inc.

!

By

i
4
¥

}

06209-09/1426315.doc
VHoO00526




10
11
12
13
14
13
16
17
18
16
20
21
22
23
24
25
20
27
28

NIJ

RICHARD F. HOLLEY, ESQ.

Nevada Bar No. 3077

E-mail: rholley@nevadafirm.com Efectronically Filed
OGONNA M. ATAMOH, ESQ. 05/14/2015 03:39:20 PM
I‘I:levadla Bar No}lgﬂﬁ‘i daf .
i-mail; catamoh(@nevadafirm.com

HOLLEY, DRIGGS, WALCH, Y. b i
FINE, WRAY, PUZEY & THOMPSON

400 South Fourth Street, Third Flaor GLERK OF THE COURT
Las Vegas, Nevada 89101

Telephone:  702/791-0308
Facstmile: 702/791-1912

Attorney for Kennedy Funding, Inc.
DISTRICT COURT
CLARK COUNTY,NEVADA

KENNEDY FUNDING, INC., a New Jersey

corporation,
Case No: AS582746

Plaintiff, Dept. No.: X1

V. NOTICE OF CONTINUED
EXAMINATION OF JUDGMENT
ONECAP PARTNERS MM, INC, a Nevada DEBTOR VINCENT W. HESSER
corporation; VINCENT W. HESSER, an
individual; DOE INDIVIDUALS 1 through X;
and ROE CORPORATIONS I through X,

Defendants.

TO:  VINCENT W. HESSER
YOU, and each of you, will please take notice that the Judgment Debtor Examination of

Vincent W. Hesser (*Judgment Debtor Exam™) previously scheduled for 10:00 a.m. on the 24th

day of April, 2015, at the offices of Holley, Driggs, Walch, Puzey & Thompson, 400 South
Fourth Street, Third Floor, Las Vegas, Clark County, Nevada, #9101, has been continued and
shall now take place on June 16, 2015 at 1:00 p.m. at the law offices of Halley, Driggs, Walch,
Fine, Wray, Puzey & Thompson, 400 South Fourth Street, Third Floor, Las Vegas, Nevada
89101, 702-791-0308. At the Judgment Debtor Exam, Judgment Creditor Kennedy Funding,
Inc., will take the Judgment Debtor Exam of Vincent W. Hesser, upon oral examination,

pursuant to Rule 30 of the Nevada Rules of Civil Procedure, before a Notary Public, or before

06209-09/1 497902 doc
VHooo527
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some other officer authorized by law to administer oaths, Oral examination will continue {rom

day to day until completed.

Furthermore, the subpoena and accompanying exhibits to be served upon Mr. Hesser via

certified mail, regular mail and hand delivery pursuant to the Order Granting Ex Parte Motion to

Serve Judgment Debtor Vincent W. Hesser via Certified Mail Pursuant to NRS 14.090(1)(b)

dated May 13, 2015, shall remain in {ull force and effect. You are required to provide any items

set forth in the subpoena mo later than Friday, June 5, 2015, [f you fail to comply with the

subpocna or attend your Judgment Debtor Examination, you may be deemed guilty of contempt

of Court and liable to pay all losses and damages caused by your failure to appear.

You are invited to attend and cross-examine.

Dated this 13" day of May, 2015,

06209-09/1497902 doc

HOLLEY, DRIGGS, WALCH,

FINE, WRAY, PUZEY-& THOMPSON
" P

th Fourth Street, Third Floor
egas, Nevada 89101
Attarneys for Kennedy Funding, Inc.
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AOS ‘
RICHARD F. HOLLEY, ESQ. Q%;.. S

Nevada Bar No. 3077
E-mail: rholley@ncvadafirm.com CLERK OF THE COURT
OGONNA M. ATAMOH, ESQ.

Nevada Bar No. 7589

E-matl: oatamoh@nevadafirm.com

HOLLEY DRIGGE WALCH

FINE WRAY PUZEY & THOMPSON

400 South Fourth Street, Third Floor

Las Vegas, Nevada 89101

Telephone:  702/791-0308

Facsimile: 702/791-1912

Antorneys Jor Kennedy Funding, Inc.
DISTRICT COURT

CLARK COUNTY, NEVADA

KENNEDY FUNDING, INC., a New Jersey

corporation,
Caze No.: ASB2746

Plaintift, Dept. No.: XI

V.

ONECAP PARTNERS MM, INC, a Nevada
corporation; VINCENT W, HESSER, an
individual; DOE INDIVIDUALS I through X;
and ROE CORPORATIONS I through X,

DPefendants.

AFFIDAVIT OF SERVICE BY HAND DELIVERY

STATE OF NEVADA )
) ss.

COUNTY OF CLARK )]

I, Ryan Early, being duly sworn or under penalty of perjury, state that at all times
relevant, I was over 18 years of age and not a party to or inferested in the above-captioned case;
that I received a copy of the following documents:

{1] Notice of Entry of Order Granting Ex Parte Motion to Serve Judgment
Debtor Vincent W. Hesser via Certified Mail Pursuant to NRS
14.090(1)(b); [2] Notice of Continued Examination of Judgment Debtor
Vincent W, Hesser; [3] Notice of Entry of Order for Examination of

D6209-05/1 5063520
VHoo00529
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Judgment Debtor Vincent W, Hesser; [4] Subpoena - Civil Duces Tecurn
to Vincent W. Hesser,
on May 15, 2015; and that ! served the same on Defendant VINCENT W. HESSER on May 15,
2015, by the following methods:
v Delivering by hand and leaving a copy with M. Burazyk, at Defendant’s current
employment address, at 3275 South Jones Boulevard, Las Vegas Nevada 89146, and by

v Delivering by hand and leaving a copy at the mail box of the Defendant’s dwelling house

or usual place of abode, at 6242 Coley Avenue, Las Vegas, Nevada 89146. Attached is a

copy of the picture showing the mailbox where the documents were hand delivered.

() <

Ryan Ear

An employee of Holley Driggs Walch
Fine Wray Puzey & Thompson

400 South Fourth Street, Third FMor
[.as Vegas, Nevada 89101

Telephone: 702-791-0308

Exccuted on: May 15, 2015

SUBSCRIBED AND SWORN to before me this
day of _g2/77" , 2015, by Ryan Early.

A - b

NOTARY PUBLIC in and for the
County of Clark, State of Nevada.

NOTARY PUBLIC
sy A STATE OF NEVADA
i County of Clark
Fag A EVELYN M. PASTOR
ﬁr,fj Appt. No, 98-40433-1
LEED- My Appt Expires Oct. 27, 2018

0G209-09/1 506520
VHoo00530
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Electronically Filed

05/15/20156 04:03:00 PM

AOS )
RICHARD F. HOLLEY, ESQ. i § fbranra

Nevada Bar No. 3077

E-mail: rholley@nevadafirm.com CLERK OF THE COURT
OGONNA M. ATAMOH, ESQ.
Nevada Bar No. 7589

E-mail: catamoh{@nevadafirm.com
HOLLEY DRIGGS WALCH

FINE WRAY PUZEY & THOMPSON
400 South Fourth Street, Third Floor
Las Vepas, Nevada §9101

Telephone:  702/791-0308
Facsimile: 702/791-1912

Attorneys for Kennedy Funding, Inc.
DISTRICT COURT
CLARK COUNTY, NEVADA

KENNEDY FUNIMNG, INC., a New Jersey
corporation,

Case No.; AS582746
Plaintiff, Dept. Ne.: X1

Y.

ONECAP PARTNERS MM, INC, a Nevada
corporation, VINCENT W, HESSER, an
individual; DOE INDIVIDUALS 1 through X;
and ROE CORPORATIONS | through X,

Defendants.

AFFIDAVIT OF SERVICE BY MAIL

STATE OF NEVADA }
) ss.
COUNTY OF CLARK )

I, Olivia Swibtes, being duly sworn or under penalty of perjury, state that at all times
relevant, I was over 18 years of age and not a party to or interested in the above-captioned case;
that I received a copy of the following documents [1] Notice of Entry of Order Granting Ex Parte
Motion to Serve Judgment Debtor Vincent W. Hesser via Certified Mail Pursuant to NRS
14.090(1 }(b); [2] Notice of Continued Examination of Judgment Debtor Vincent W. Hesser; [3]

Notice of Entry of Order for Examination of Judgment Debtor Vincent W. Hesser; [4] Subpoena

06209-09/1505535.doc
VHo00532
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— Civil Duces Tecum to Vincent W. Hesser, May 15, 2015; and that I served the same on

Defendant VINCENT W, HESSER May 15, 2015, by the following method:

Pursuant to Order Granting Ex Parte Motion to Serve Judgment Debtor Vincent W,

Hesser via Certified Mail Pursuant to NRS 14.090(1)(b), entercd May 13, 2015:

to Judgment Debtor VINCENT W, HESSER, mail via regular first class mail and

via certified mail:

addressed to his last known residence address:
6242 Coley Avenue, Las Vegas, Nevada 89146

addressed to his current employment address:
3275 South Jones Boulevard, Las Vegas, Nevada 89146,

by depositing a copy of the above-referenced documents for mailing in the United

States Mail, first class postage prepaid, for certified mail, return receipt requested,

and by regular first class mail, at Las Vegas, Nevada, on the date below written.

See certified mail USPS forms, attached hereto.

I am not required to be licensed under chapter 648 of the Nevada Revised Statutes or another

provision of law because I am not engaged in the business of serving legal process within the State of

Nevada,

Date: May 15, 2015,

F

@ 7

Olivia Swibies

An employee of Holley Driggs Walch
Fine Wray Puzey & Thompson

400 South Fourth Street, Third Floor
Las Vegas, Nevada 89101

Telephone: 702-791-0308

SUBSCRIBED AND SWORN to before me this
L=y of iy

/Mw/’w/gxﬁf

NOTARY £UBLIC in and for the
County of Clark, State of Nevada, ]
NGTARY PUBLIC

2N BTATE OF NEVADA
County of Clark

B £ VELYN M. PASTOR

vt

%*,-7;.-:} Appt. No. 5B 45433«
pr i : Ot 27 20

ppt. Expiras 1

06209-09/1505583 doo

, 2015, by Olivia Swibies.
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AFFT o M‘ A
RICHARD F. HOLLEY, ESQ. Q@‘w 2
Nevada Bar No, 3077 CLERK OF THE COURT
E-mail: rholley(@nevadafinn.com

OGONNA M, ATAMOH, ESQ.

Nevada Bar No, 7589

E-mail; oatamoh@nevadafirm.com

HOLLEY DRIGGS WALCH

FINE WRAY PUZEY & THOMPSON

400 South Fourth Street, Third Floor

Las Vegas, Nevada §9101

Telephone:  702/791-0308

Facsimile: T02/191-1912

Attorneys Jor Kennedy Funding, Inc.
DISTRICT COURT

CLARK COUNTY, NEVADA

KENNEDY FUNDING, INC., a New Jersey

corporation,
Case No_; AS582746

Plaintiff, Dept. No.: X1
v.

ONECAP PARTNERS MM, INC, a Nevada
corporation; VINCENT W. HESSER, an
individual; DOE INDIVIDUALS [ through X;
and ROE CORPORATIONS I through X,

Defendants,

AFFKIDAVITS OF SERVICE BY POSTING AND MAILING: OF CERTIFIED MAILING

Plaintiff, through its undersigned counsel, Ogonna M. Atamoh, Esq. of the law firm
Holley, Driggs, Walch, Fine, Wray, Puzey & Thompson, attaches hereto the following:

Affidavit of Service and Mailing by Leonard Jay Hirschhorn, as Exhibit “A™;

Affidavit of Service by Posting and Mailing by Leonard Jay Hirschhorn, as Exhibit “B™;

Affidavit of Certified Mailing (3275 South Jones Boulevard, Las Vegas, Nevada 89146)
by Norma P. McMahan, as Exhibit “C”, and

06209-09/1 507570, doc
VHO000536




L7 T < N % N 6

= - - e -

10
1
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Affidavit of Certified Mailing (6242 Coley Avenue, Las Vegas, Nevada 89146) by

Norma P. McMahan, as Exhibit “D”,
Dated this / 8 day of May, 2015.

HOLLEY DRIGGS WALCH
FINE W ZEY & THOMPSON

RI RDF, HOLLEY, ESQ.
Neyada BarNo. 3077
QG A M. ATAMOH, ESQ.

Nevada Bar No. 7589

400 South Fourth Street, Third Floor
Las Vegas, Nevada 89101
Attorneys for Kennedy Funding, Inc.

06209-0%/1507570.doc
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AFFT

. Holley, Driggs Walch, Puzey & Thompson

Richard F. Holley, Esq.
400 South 4th 81., 3rd Floor

Las Vegas , NV 89101
State BarNo.: 3077

Attornay(s) for: Plaintiff(s)

DISTRICT COURT
CLARK COUNTY, NEVADA

Case Mo.: AS82746

Kennedy Funding, Inc., a New lersey corporation Dept. No.: X
vE Plaintifi(s) Date:
ONECAP PARTNERS MM, INC., a Nevada carporation; et al Time:
Defendant(s}

AFFIDAVIT OF SERVICE
AND MAILING

I, Leonard J, Hirschharn, being duly sworn says: That at all times herein Affiant was and is a citizen of the
United States, over 18 years of age, licansed to serve civl process in the state of Nevada under license 604, and

not a pariy to nor interested in the proceeding In which this affidavit is made. That Affiant recelved the: Notice of

ranti X tion to Serve Judyment Debtor Vincent W. Hesser via Certiffed Mail
Bursuant to NRS 14,090(1)(b); Notice of Entry of Order for Examination of Judament Debtor Vincent W,
Hesser: Nofice of Cantinued Examination of Judament Debtor Vincent W. Hesser: Subpoens Duces

Tecum on the 15th day of Mary 2015, and served a trye copy of the sama to
Vingent W, Hessey by persanal delivery to this place of business, Roval Union, 3275 5. Jones Bivd,
G, on the 15th day of May, 2015 at 11:43am by

leaving copy with female employee who refused to ghve her name (Caucasian, appeared to be in her 30, auburn

halr, 3'6" 123|bs). Affiant additionally affimns that a true copy of the same was mailed from Las Vegas, NV, first

class postage prepaid and addressed to; Vipeent Hesser at Roval Unjon, 3275 5. .ones Blyd., Las Vegas, NV
89148, onths 16th day of May, 2015

NOTARY FUBLIC .
SENEEEN STATE OF NEVADA
g P Caunty of Clark
it} NORMA P. MCMANAN
et ROL Mo, BA.3447-1
S My A, Expiris g 30 o307

State of Nevada, County of _Clark

R me on this : T

2018 Affiant - Leonard Jay Hirschhorn ~ #: R-070386
Legal Process Service -  License # 604

4 e 1503929
) McMahanW WorkOrgedo ok !
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AFFT

Holley, Driggs Walch, Puzey & Thompsan
Richard F. Holley, Eaq.

400 South 4th $t., 3rd Floor

Las Vegas . NV 88101

State Bar No.; 3077

Attorney(s) for: Plaintiff(s}

DISTRICT COURT
CLARK COUNTY, NEVADA
GCasze No.: ABBZT4E

Kennedy Funding, Inc., a New Jersey corporation Depl. No.: Xi

Vs Plaintifffs) Date:
ONECAF PARTNERS MM, INC., a Nevada cotporation; et al Time:

Defendant(s)
AFFIDAVIT OF SERVICE

BY POSTING AND MJ\IL!NG

l, Leonard J, Hirschhom, being duly sworn says: Thal al all times herein Affiant was and is a cilizen of the
United States, over 18 years of age, licensed to sarva civil process In the state of Nevada under license 604, and

net a party 0 nor inlerested in the proceading i which this affidavil is made. That Afian! received he: Motice of

Burzuant to NRS 14.090{1)(b): Notice of Entry of Order for Examination of Judgment Debtor Vincent W.

Hesser: Notice of Contlrusd Examination of Judgrment Debtor Vincent W, Hesser; Subposna Duces

Tegum on the 158th day of Mary 2015, and served a {rye copy of the same to
Vincent W, Hesser by posting a copy 4t his residence, 6242 Coley Ave, Las Veaas, NV 89146, on the 15th

2015 ;30a

Affiant additionally affirms thal & true copy of the same was maited from Las Vegas, NV, first class postage

6, on the 15th day

prepaid and addrassed to:

TOTAY PUBLIG |
. mTATE OF NEVADA
i Gaunty of Clark
A ORMA P, MCMAHAN
Aopt. Mo, B3-3447.1
o iy Aprt. Expires Juno 30, 2017 |

2015,

S?e of Nevada, County of Clark
B

/5 _ () AND SWORN to l:lefore me on this
WorkOrderNo 1543429

N har
N Pubic Norma - Weana RRNABHRNALD 010
000539

Affiant - Leonard Jay Hirschhorn ~ #: R.070386
Legal Process Service - Licensa # 604
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ACM

Haolley, Driggs Walch, Puzey & Thompson
Richard F. Holley, Esg,

400 South 4th St., 3rd Floor

Las Vegas , NV 89101

State Bar No.; an7vy

Attorney(s) for: Plaintifi(s)

DISTRICT COURT
CLARK COUNTY, NEVADA

Kennedy Funding, inc., a New Jersey corporation
Ve Plaintifi(s)
ONECAP PARTNERS MM, INC., a Nevada corporation; et al
Defendant(s)

Case No.: A582746

- Dept, No.: X1
Date:
Time;
AFFIDAVIT OF

CERTIFIED MAILING

|, Nerma P. McMahan, being first duly sworn deposes and says: Thal Affiant is and was on the day when she
dellvered the within aclion, a citizen of the United States, over 18 years of age, licensed to serve civil process in the
State of Nevads, and not & party Lo nor interested in, the within action. That Affiant receivad the: Nofice of Entry

State of Nevada, Gounty of Clark

SUBSCRIBED AND SWORN to before me on this
__A5th _ day af May _ 2018

personally deposited a true copy of the same at the US Post Office, Las Vegas, NV certified faes prepajd and

addressed to: Vincent W, Hesser at Royallnion, 3275 8. Jages Blvd,, L as Megas, NV 88146 on the 15th day of

May, 2015, Affian affirms under penalty of perjury that the affirmations of this affidavit are true,

DULAUN ™

Notary Public D. Watis

TTROTARY PUBLIC
STATE OF NEVADA
Caunly of Clark
0. WATTS

S0 Anpl Mo, 10.2787-1
y Aapl Exaipng Aug 17, .{01:5

H L a
flant Norma P. McMahan ¥ R-003875
Legal Process Service - |, Licensa # 604

WorkOrderNo.: 15039
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ACM

Holley, Driggs Walch, Puzey & Thampsan
Richard F. Holley, Esq.

400 South 4th St., 3rd Floar

Las Vegas | NV 89101

State Bar No.: 3077

Attarney(s) for: Plaintiff(s)

DISTRICT COURT
CLARK COUNTY, NEVADA

Case No.: A5B2746

‘ _ Cept. No.: X

Kannedy Funding, Inc., a New Jersey corgoration Data:

vs Plaintifi(s} Time:
ONECAP PARTNERS MM, INC., a Nevada corporation: et al

Defendanty(s)
AFFIDAVIT OF
CERTIFIED MAILING
|, Norma P, MeMahan, being first duly sﬁorn deposes and says: That Affiant is and was on the day when she

delivered the within action, & citizen of the Uniled States, aver 18 years of age,

State of Nevada, and not a party 1o nor Interested in, the within actian. That

licensed 1o serve civil process in the

Affiant received the: Natice of Entry

personally deposited a true copy of the sarme at the US Fost Office, Las Vegas, NV cedified fess prepaid andg

addressed to: Vingent W, Hessar at 247 Coley Ave. I as Vegas, NV 89146 on the 15th day of May, 2014,

true.

Affiant affirms under penally of perfury that the affirmations of this affidavil are

State of Nevada, County of Clark

SUBSCRIBED AND SWORN to before mie on this

16th May 2015

day of

v MOTARY PUBLIG
TOBYAETE OF NEVADA
. ("Ounly of Clarm
D. WATTS
At Me $0.3737.1
.:I,Jl f-w a5y Aub ) B0

H

fnanlNorma P. McMahan # R-003875
Legal Process Service - |, License # 604
WaorkOrderNo.: 15039
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WML SANTOS LAW CHTD,
275 3, Jones 8ivd. Ste. 104
Las Vegas, NV Bo i
Tel 7027494594
Fax yoz-343-4 855

TIMOTHY §. CORY, ESQ.

Nevada Bar No., 1972

TIMOTHY 5. CORY & ASSOCIATES
8831 West Sahara Avenue

l.as Vegas, Nevada 89117

Telephone: (702) 388-1996
tim.cory(@@ecorylaw.us

ANTONY M. SANTOS, ESQ.
Nevada Bar No, 11265

AM. SANTOS LAW, CHTD.
3275 8, Jones Blvd. Ste. 104
l.as Vegas, Nevada 89146
Phone:  (702) 749-4594
tony{amsantoslaw.com

Attorneys for Vincent Hesser

Clectronically Filed
06/15/2015 03,2702 PM

A b

CLERK OF THE COURT

DISTRICT COURT

CLARK COUNTY, NEVADA

KENNEDY FUNDING, INC., a New Jersey

corporation,
Plaintiff,

VY5,

ONECAP PARTNERS MM, INC, a Nevada
corporation; VINCENT W. HESSER, an
individual; DOE INDIVIDUALS 1 through
X and ROE CORPORATIONS | through X,

Defendants.

Case Mo AS82746
Dept. No.: XI

EX-PARTE MOTION FOR PROTECTIVE ORDER

Defendant Vincent Hesser, by and through his counsel, Antony M. Santas, Esq., hereby
moves this Court for an order barring the Judgment Debtor Examination of Vincent Hesser on the
grounds that the judement against Hesser has been satistied, released, or discharged, or it is no
langer equitable that the order for judgment should have prospective application as it would result

in double recovery and a wind[all to Plaint(T.

/1
I
/it

VHO00543




| This Motion is based upon the pleadings on file herein, the Declarations attached hereto,

2 [land any argument or other evidence produced at the time of the hearing on this matter.

3 Dated this 15th day of June 2015.

4 AM. SANTOS LAW, CHTD.

: L "7

6 ANT@WTOS, ESQ.

Nevada-Bar No. 11265

7 3275 8. Jones Blvd. Ste. 104

g Las Vegas, Nevada 89146

9
o DECLARATION OF ANTONY M. SANTOS, ESQ.

IN SUPPORT OF EX-PARTE MOTION FOR PROTECTIVE ORDER

11

12 jl, Antony M. Santos declare under penaity of perjury as follows:

13 I. I am an attorney licensed to practice law in the State of Nevada and | am admitted to
14 fpractice law before this Court. [ am counsel for Vincent Hesser in this matter,

15 2. 1 make this declaration of facts from my personal knowledge which are known to me.
16 [|Except those matters stated on information and belief and as to those matters [ believe same to be
17 ftrue, If 1 were to be called as a witness, I could competently testify as to those matters,

18 3. That on June 15, 2015, Defendant Vincent Hesser filed a Motion for Relief pursuant to
19 [NRCP 60(b). That the purpose of said Motion is to demonstrate that the judgment against Mr,
20 [|Hesser has been satisfied, released, or discharged, or is no longer equitable.

71 4. That Plaintiffs have an Order to take the Judgment Debtor Exam of Mr. Hesser on June
22116, 2015. '

23 5. That based on the facts set forth in the Motion for Relief a Judgment Debtor Examination
24 |at this tirne would be improper,

25 6. Defendant Vincent Hesser requests that this Court rule on his Motion for Relief prior to
26 fallowing any Judgment Debtor Examination to oceur.

27 ¢/

M. SANTOS LAW CHTD,
375 & Jongs Bivd. Bt 104
Las Vegas, NV 80146

Tel 702:749-4494

Fax 7025434 B55 . VI'1000544
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275 5, Janes Blvd. 5te. 104

Las Vegas, NV 9146
Tol 7022454594
Fax 703-543-4855

7. That this motion is made in pood faith and not with the intent to delay.

Dated this {5th day of June, 2015. ﬂ J/“)
Antor§ Wi Santds

MEMORANDUM OF POINTS AND AUTHORITIES

I INTRODUCTION

Plaimtift Kennedy secured a judgment against Defendant Vincent Hesser on a guaranty
Defendant executed in favor of Kennedy relating to a real estate loan transaction. Said judgment
against Hesser was in and amount of approximately $18 Million Dollars, Subsequently, Kennedy
foreclosed on the underlying subject property and took title to same. Kennedy foreclosed at a full
credit bid. Moreover, the owner/borrower of the subject property had recently condueted a MAI
certilied appraisal valuing said property in excess of $27 Milliont Dollars. Given the subsequent
foreclosure, no deficiency could have resulted and any judgment against Hesser under these
circumnstances has been satisfied in full. Hesser now seeks relief pursuant to NRCP Rule 60(h)(5)
iy the form of an order dictating that the judgment has been satisfied in full or mandating a stay
pending a fair market value hearing determining what tf any deficiency resulis in light of the
foreclosure and amending the judgment accordingly. -

IL STATEMENT OF FACTS

1 On September 22, 2009, Kennedy filed a Motion for Summary Judgment against
the Defendants in the Guarantor Action.

2. On or around October &, 2009, the Defendants filed an Opposition to the Motion for
Summary fudgment (the "Opposition").

3. On November 4, 2009, the Court granted the Plaintiff 5 Motion for Summary
Judgment.

4, Thereafter, on February 17, 2009, the Court entered Judgment against each of the
Defendants in the amount of $16,802,025.64, excluding atiorneys' fees and costs which amount

was to be determined (the "Judgment™). The Plaintiff provided Defendants with notice of entry of

VHooos45
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LM, SANTOS LAW CHTD.
275 5. Janas Blvd. Ste. 104

Las Vegas, NV 89146

Tetyor-1449-4544

Fax 702-543-4855

judgment on February 23, 2009,
3. On February 18, 2010, the Court entered an Order Awarding Damages Pursuarnt to
Plaintiff's Motion for Surminary Judgment in the amount of $39,755.00 and costs in the amount
of $2,131.45 (the "Attorneys' Fecs Order”). for a new tofal Judgment in favor of Plaintiff and
against Defendants in the amount of $18,843.912.09,
6. Kennedy now seeks to examine Vincent W. Hesser (the "Judgment Debtor") to
satisty the Judgment against Judgment Debtors.
1. On Jupe 15, 2015 Vincent Hesser filed a Motion for Relief Pursuant to NRCP
60(b} demonstrating that the judgment against Mr. Hesser have been satisfied, released, or
discharged, or is no longer equitable,
Mr. Hesser should not be subjected to a Judgment Debtor’s Examination i_f there is no
judgment to be collected. As such, Mr. Hesser respectfully requests thal this Court enter an order
barring the Judgement Debtor Examination scheduled for June 16, 2015 and continuing such bar
until a date atier a determination by the Court on his Motion for Relief Pursuant to NRCP 60(h).
Dated this 15th day of June 2015,

AM. SANTOS LAW, CHT‘[H).

ANTONY “‘S)I\NK"I’E}&%S({

Nevada Bar No. 11265

AM. SANTOS LAW, CHTD.

3275 5. Jones Blvd, Ste. 104

Luas Vegas, Nevada 89146

Phone:  (702) 749-4594
tony{@amsantoslaw.com

VHooo546
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WM. SANTOS LAW CHTD.,
275 5. Jones Blvd. Ste. 104

Lurs Vigros, MY Bai4b
Tel 7627404534
Fax 702-543-4855

Elactronicaily Filed
06/15/2015 03:33:14 PM

TIMOTHY §. CORY, ESQ, | KA S

Nevada Bar No, 1972

TIMOTHY 5. CORY & ASSOCIATES CLERK OF THE COURT
8831 West Sahara Avenue

Las Vepas, Nevada 89117

Telephone: (702) 388-1996

tim.cory(@corylaw.us

ANTONY M. SANTOS, ESQ.
Mevada Bar No. 11265

A.M. SANTOS LAW, CHTD.
3275 8. Jones Blvd. Ste. 104
Las Vegas, Nevada 89146
Phone:  (702) 749-4594
tony(@amsantoslaw.com

Attorneys for Vincent Hesser

BPISTRICT COURT

CLARK COUNTY, NEVADA

KENNEDY FUNDING, INC,, a New Jersey | Case No.: A582746
corporation, Dept. No.: X1

Plaintift,
Vs,
ONECAP PARTNERS MM, INC, a Nevada
corporation; VINCENT W, HESSER, an

individual, DOE INDIVIDUALS | through
X5 and ROE CORPORATIONS | through X,

Defendants,

DEFENDANT HESSER’S MOTION PURSUANT TO NRCP 66(h)
TO VACATE JUDGMENT

Comes Now Defendant Vincent Hesser, by and through his attorneys Timothy Cory and
Antony Santos and hereby moves this Court for relief [rom judgment pursuant to NRCP 60(b)(5).
This Motion is made and based upon the attached memorandum of points and authorities,
the Declaration of Vincent Hesser (attached hereto as Exhibit “A™), the pleadings and papets on
file herein, of which this Court is requested to take Judicial Notice, and any other arguments of

counsel that the Court may allow,

VHo000547
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NOTICE OF MOTION

TO: All Partics and their Counsel of Record:

Pleas¢ take notice that a hearing on the DEFENDANT HESSER MOTION PURSUANT
TO NRCP 60(b) TO VACATE JUDGMENT will be held before the Eight Judicial District Court
tocated at 200 Lewis Avenue, Las Vegas, Nevada 89101 on the 17  day of

In Chambers
July 2015, atthehourof _ m., in Department XI.

Dated this 15th day of June, 20185.
A.M. SANTOS LAW, CHTD.

ANTONY M. SANTOS, ESQ.
Nevada Bar No. 11265

3275 8. Jones Blvd, Ste. 104
l.as Vegas, Nevada §9146
Phone:  {702) 749-4594
tony@amsantoslaw.com

MEMORANDUM OF POINTS AND AUTHORITIES

L INTRODUCTION

Plaintiff Kennedy secured a judgment against Defendant Vincent Hesser on a guaranty
Defendant executed in favor of Kennedy relating to a real estate loan transaction. Said judgment
aganst Hesser was in and amount of approximately $18 Million Dollars. Subsequently, Kennedy
forectosed on the underlying subject property and took title to same. Kennedy {oreclosed at a full
credit bid, Moreover, the owner/borrower of the subject property had recently conducted a MAL
certified appraisal valuing said property in excess of $27 Million Dollars. Given the subsequent
foreclosure no deficiency could have resulted and any judgment against Hesser under these
circumstance has been satisfied in full. Hesser now seeks relief pursuant to NRCP Rule 60(b)(5)
in the form of an order dictating that the judgment has been satisfied in full or mandating a stay
pending a fair market value hearing determining what if any deficiency results in light of the

foreclosure and amending the judgment accordingly.

VHo0oo548
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IL STATEMENT OF FACTS
The Loan

1. Kennedy Funding is a New Jersey Corporation that is located and headquartered
in New Jersey,’

2. On June 13, 2006, OneCap Partners 2, LLC (alternatively "Borrower" or
"OneCap") and Kennedy, as agent of the Keinedy Co-Lenders®, entered into a Loan and Security
Agreement ("Loan Agreement”), pursuant to which Kennedy made a $12 million loan to OneCap
to facilitate the purchase-o1unimproved real property consisting of 78.74+ acres of raw land
located along Casino Drive and the Colorado River in Laughiin, Nevada 89029, Clark County
Assessor Parce] Numbers 264-25-101-001 and 264-25-201-001 (the "Property™).?

3 Exhibit D to the Loan Agreement identifies the Co-Lenders to the $12,000,000
Loan.*

4, On or about June 15, 2006, the Co-Lenders and Kennedy executed the Co-Lenders
Agreement, under which the Co-Lenders expressly authorized Kennedy to enforce the Loan on
behalf of the Co-Lenders.

A, The loan is evidenced by a Promissory Note dated June 15, 2006, in the original
principal sum of $12 million ("Note"}, made by OneCap to pay to the order of Kennedy as agent

of the lenders,

! See, Exhibit “B” Kennedy Answering Brief before the Nevada Supreme Court (Case No. 55654)
electronically filed, September 3, 2010, referring to Loan and Security Agreement, E.R. Appendix
1, at 1-47/KF-00026-KF00073.

? The Kennedy Co-Lenders are: The Simes Family Limited Partnership, M&M Funding, Inc.,
TLC Funding, Inc. (1.00% portion of the Loan is solely funded by John Prescott), Josh Duitz,
CB&M Funding, LLC, Lawton Enterprises, Inc, M/P/P, STC Funding, Inc. M/P/P, Bruce Berger,
Solomon Berger, Charles Ira Epstein, Jeffrey A. Mayer, Howard Brown, Presidential Investments,
Inc., G&G Investment, Inc., Evergreen CMJF Funding, Inc., The Hampshire Generational Fund,
LP, JWJ Financial, Inc., MMR Funding, I.P, M.I. Beer Investments, Inc., Wilson Kaplan, The
Kaplen Foundation and Valley National Bank.

* See Exhibit “B” - Kennedy Answering Brief before the Nevada Supreme Court (Case No.
55654) electronically filed, September 3, 2010, referring to Loan and Security Agreement. E.R.
Appendix 1, at 1-47/KF-00026-KF00073.

g 1 Id.

VH000549




1 6. Under the Note, OneCap promised to pay Kennedy monthly interest only
2 lpayments at a rate of 11.5% per annum, to accrue from July 1, 2006 to June 1, 2007. Beginning
August 1, 2007, OneCap promised to pay Kennedy monthly interest only payments at a rate of

18% per annum, to acerue from July 1, 2007, through the matuarity date of June 30, 2009.

=

7. OneCap agreed fo pay all principal, interest and other sums due under the Note in
full on the maturity date of June 30, 2009,
& In the event of a late payment under the Note, OneCap agreed to pay a late charge

equal to 10% of the overdue payment.

OB~ S wa

9. In the event of a default under the Note, OneCap agreed to pay a default rate of
10 [[25% per annum.

11 10.  As security for the Nolte, OneCap executed and delivered to Kennedy a Deed of
12 {Trust with Security Agreement, Financing Statement for Fixture Filing and Assignment of Rents
13 §("Deed of Trust") against the Property, which was recorded on June 15, 2006, wiih the Clark
14 [County Recorder's Office as Instrument No. 20060615-0005324, attached hereto as Exhibit C.

15 11, OnJune 15, 2006, Kennedy, Gary Owen I1, LLC ("Option Holder"), and OneCap
16 |executed a Subordination and Altornment Agreement ("Subordination Agresment”) in which the
17 §Option Holder agreed to subordinate its limited option to purchase the Property o Kennedy's Deed
18 [of Trust,

19 12. " As additional security for the loan, OneCap executed and delivered to Kennedy,
20 [as agent for the lenders, an Assigrment of Leases and Rents, dated June 14, 2006, and recorded
21 Hune 15, 2006, with the Clark Counly Recorder's Office as Instrument No. 20060615-0005325,
22 fand an Assignment of Licenses, Contracts, Plans, Specifications, Surveys, Drawings and Report,
23 [dated June 15, 2006 ("Assignment of Licenses").

74 13. Ta further secure payment of the Note, on June 14, 2006, Hesser and

25 jOneCap MM executed personal unconditional guaranties of the foan to Kennedy ("Guaranty").?

2717 See, Exhibit “B*” -Kennedy Answering Brief before the Nevada Supreme Court (Case No.
35654) electronically filed, September 3, 2010 referring to E.R. Appendix 3 at 111 —
i 28 [T4YKFO0139 — KF00149, Appellants' Opening Brief,
1M SANTOS LAW CHTD,
55, Jonas Blvd. Sle. 104
Las Viegas, NV Bolg6
Tal 702-749-1594

Fax 7035034855 o ___ VH000550
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Al the time of the transaction between OneCap and Kennedy, Hesser was the President of OneCap
and OneCap MM,

14. Under the express language ol tlte Guaranty, the Defendant Hesser apreed to waive
the need to foreclose against the real property before pursuing the Guarantors as follows:

4. Guarantor Waivers. The undersigned hereby waives and agrees
not to assert or take advantage of any defense based upon:

oo

{(g)  The failure of Lender to commence an action
against Borrow and/or Guarantor or to proceed against or
exhaust any security held by Lender at any time, or to pursue
any other remedy whatsoever at any time.

15.  OneCap also granted a properly perfected sceurity interest to Kennedy by way of
a UCC-1 Financing Statement ("UCC-1") filed with the Clark County Recorder's Office on June
15,2006, as Instrument No. 20060615-0005326, attached hereto as Exhibit D.

16. Kennedy received all money to fund the loan in New Jersey and disbursed those
funds from New Jersey. Kennedy also received all payments made by OneCap on the loan in New
dersey and disbursed those payments to lenders from New Jersey.

OneCap Defaults

18. On April 1, 2008, OneCap defaulted under the Note and Deed of Trust.
19.  Kennedy accelerated the note and instituted foreclosure proceedings on the
property. ‘The notice of breach and election to sell under deed of trust was recorded with the Clark
County Recorder's Office on August 20, 2008, as Instrument No. 20080820-00597: and the Notice
of Trustee's Sale, with a sale date of December 29, 2008, was recorded on December 8, 2008 as
Instrument No. 20081208-00882, evidence of the filing is attached hereto as Exhibit E.

20, On December 26, 2008 OneCap Partners 2 LLC, which had previous changed
its name to Nevada Ueno Mita, LLC ("Nevada Ueno"), filed a Chapter 11 Bankruptcy Petition
in the United States Bankruptcy for the District of Nevada, Case No. BK-8-08-25487-BAM

(the "Bankruptcy Petition").®

® In light of the name change, a Deed from OneCap to Nevada Ueno was recorded with the Clark
County Recorder's Office on November 3, 2008, as Instrument No. 20081 103-0002469.
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Defendants Default on the Guaranty
21.  Kennedy demanded performance from Hesser as guarantor under the Guaranty.’
26. Hesser did not or could nol perform under the Guaranty,
27. On February 13, 2009, Kennedy filed a Complaint against Hesser for breach off
the Guaranty.

Nevada Ueno Bankruptcy

28, In the Nevada Ueno Bankruptey matter, on May 27, 2009, Kennedy filed a
Motion to Terminale the Automatic Stay Pursuant to 11 U.S.C. § 362(d)1)-(3), or in the
Allernative, Convert or Dismiss Bankruptcy Case and Waiver of the 10-Day Stay Under FRBP
4001(a)3) with Certificate of Service.? ("Motion to Terminate Stay.™),

29, On June 11, 2009, Nevada Ueno filed an opposilion to Motion to Terminate
the Automatic Stay Pursuant to 11 U.S.C. § 362 (d)(1)-(3) or in the Alternative, Convert or
Dismiss Case and Waiver of the 10-Day Stay Under FREBP 4001 (a)(3) and on June 26, 2009,
Kennedy filed a Reply in Support of Motion to Terminate the Automatic Stay Pursuant to 11
LLS.CL§362(d)(1)-(3), or in the Alternative, Convert or Dismiss Bankruptoy Case and Waiver
of the 10-Day Stay Under FRBP 4001(a)(3) with Certificate of Service.’

30 Uttimately, Kennedy and Nevada Ueno reached an agreement wherein the
parties agreed that Kennedy would grant Nevada Ueno a six-month extension to allow the
Debtor to refinance or market and sell the Property and pay Kennedy.'

3l Section 1.01(f) of the Settlement Agreement provides that "Kennedy Funding
agrees to give Debtor up through and until six (6) months after entry of the Order approving
this Settlement Agreement (“the Deadline’) to pay Kennedy Funding in full before Kennedy
Funding forecloses on the Property."

32 Under the terms of the settlement agreement, in the event the Property is not

TE.R. Appendix 3 at 111 - 149/KF00139 - KF00149, Appellants' Opening Brief.
¥ {Bankrupicy Dkt. No. 54)

? Bankruptey Dkt. No. 681 and [Bankruptey Dkt. No. 70}, respectively.

' Section 1.01(f) of the Settlement Agreement.
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sold within six (6) months of the entry of the Order approving the proposed Settlement
Agreement, or in the event Kennedy is not patd within six (6) months of the entry of the Order
approving the proposed Scitlerment Agreement, the Debtor agreed 1o terminate of the
automatic stay as to Kennedy withouwt further hearing.

33. At the time the Debtor Borrower and Kennedy entered into the Settlement
Agreement in August 2009, Kennedy had already commenced the present action against the
Guarantors, which action commenced before this Court on February 13, 2009,

34, On August 18, 2009, Kennedy filed a Motion 1o Approve Compromise and
Settlement Pursuant to Bankruptey Rule 9019 Approving Settlement Between Debtor and
Kennedy Funding, Inc., with Certificate of Service and the Order Granting Motion to Approve
Compromise and Settlement Pursuant to Bankruptey Rule 9019 Between Debtor and Kennedy
Funding, Inc., was entered on Seplember 18, 2009

35. Based upon the entry of the Settlernent Order and pursuant to the terms of the
Settfement Agreement, the Debtor was required to pay Kennedy no later than March 18, 2010
{Bankruptey Dki. No. 82].

36. Kennedy received no payoff from the Debtor Nevada Ueno by the deadline
agreed upon in the Settlement Agreement, and, as a result, an Ex Parte Order Tenminating the
Automatic Stay was entered by the Bankruptey court on March 29, 2010 [Bankruptey Dkt.
No. 96], terminating the automatic stay under 11 U.S.C. § 362 and allowing Kennedy to
foreclose on the Property.

36. A foreclosure gale went forward on June 17, 2010, and Kennedy credit bid
against the Property'?. See Notice of Trustee's Sale datcd May 25, 2010, recorded in Clark
County Recorder's Office an May 27, 2010, as Instrument No, 201005270000200. E. R, Tab 9 at
00228-29; see also Trustee's Deed Upon Sale recorded July 16, 2010, recorded in the Clark
County Recorder's Office as Instrument No. 20107160000364. IR, Tab 10 at 00230-00234.

"' Bankruptey Dki. Nos. 82 and 91 respectively.
' Counsel for Defendant Hesser has requested from Counsel 1o Kennedy what was the amount

§ [of the credit bid. To date this information has not been forthcoming.
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37.  On September 22, 2009, Kennedy filed a Motion for Summary Judgment against
the Defendants in the Guarantor Action,

38.  On or around October 6, 2009, the Defendants filed an Opposition to the Motion
for Summary Judgment (the "Opposition"),

39.  On November 4, 2009, the Court granted the Plaintiff s Motion for Summary
Judgment.

40, Thereatter, on February 17, 2009, the Court entered Judgiment against each of the
Defendants in the amount of $16,802,025.64, excluding attorneys' fees and costs which amount

was to be detenmined (the "Judgment"). The Plaintiff provided Delendants with notice of entry of
judgment on February 23, 2009,

41. On February 18, 2010, the Court entered an Order Awarding Damages Pursuant
to Plaintiff's Motion for Summary Judgrnent in the amount of $39,755.00 and costs in the amount
of $2,131.45 (the "Auorneys' Fees QOrder"), for a new total Judgment in favor of Plaintiff and
against Defendants in the amount of $18,843,912.09.

42, Kennedy now seeks to examine Vincent W. Hesser (the "Judgment Debtor") to
satisfy the Judgment against Tudgment Debtors.

IE LEGAL ARGUMENT
NRCP Rule 60(b) provides for the following:
RULE 60. RELIEF FROM JUDGMENT OR ORDER

Mistakes; Inadvertence; Ixcusable Neglect; Newly Discovered Evidence; Fraud,
Etc. On motion and upon such terms as are just, the court may relieve a party or a
party’s legal representative from a final judgment, order, or proceeding for the
following reasons: Mistakes; Inadvertence; Excusable Neglect; Newly Discovered
Evidence: Fraud, Ete. On inotion and upon such lerms as are just, the court may relieve
a party or a parly’s legal representative from a [inal judgment, order, or proceeding
for the following reasons:

(5) the judgment has been satisfied, released, or discharged, or a prior judgment upon
which it is based has been reversed or otherwise vacated, or it is no longer equitable
that an injunction should have prospective application.
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Here, subsequent 1o securing judgment against Hesser, Kennedy foreclosed on the subject
property and now seeks to double recover. Generally, "there may be but one action for the recovery
of any debt, or for the enforcement of any right seeured by a mortgage or other lien upon real
estate. That action must be in accordance with the provisions of NRS 40.430 to 40,439, inclusive.”
NRS 40.430(1). The Nevada Supreme Court has interpreted this statute to require an obligee, who
seeks to recover a debt secured by real property, to recover on the property through foreclosure

before atiempting to recover from the loan's guarantor personally. See, McDonald v. D.P.

Alexander & Las Vegas Boulevard. L.L.C., 121 Nev. 812, 816, (2005).

If a guarantor waives the NRS 40.430 protections, the obligee may maintain an action to

recover from the guatantor prior to completing the foreclosure process. See NRS 40.495(2).

But, the Supreme Court in Lavi v. Eighth Judicial Dist, Court, 325 P.3d 1265 (Nev. 2014) has
determined that wajving the one-action rule does NOT free an obligee from complying with the
provisions of NRS 40.455, NRS 40.495(2} focuses on maintaining a separate action; nothing
in the subsection implies that it also lerminates the procedural requirements for that action.

Additionally, NRS 40.495(3) atlows a guarantor o assert any defenses provided under NRS
40.451 to 40.4639 if an "obligee maintains an action to foreclose or otherwise enforce a mortgage
or lien and the indebtedness ar obligations secured thereby.”

If an obligee seeks a deficlency judgment from a guarantor in an action separate from a
foreclosure action, the two actions are undeniably and inextricably connected because the

foreclosure sale necessatily impacts the deficiency judgment award. See, Carrillo v. Valley Bank

of Nev.,, 103 Nev. 157, 159, 734 P.2d 724, 725 (1987) (a party who buys a property at foreclosure
may seek a deficiency judgment only to the extent that the debts exceed the property's fair market
value), If we disregard this fuct, a party could possibly receive an excess recovery. See id. Also,
the lLegislature has shown a strong inclination towards protecting an obligor's tights under the

anti-deficiency statutes. See, Lowe Enters, Residentiat Partners. L.P. v. Eighth Judicial Dist.

Court, 118 Nev. 92, 103-04, 40 P.3d 405, 412-13 (2002).
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Allowing a guarantor to assert a defense to a deficiency action is consistent with both
legislative intent and NRS 40.495(2) because it preserves the obligor's rights under the anti-
deficieney statutes and it does not prevent an obligee from maintaining that action separately from
a foreclosure action. Further, as the Lavi Court ruled, this interpretation can be fairly harmonized
with NRS 40.495's 2011 amendment adding subsection 4. The subsection dves not deny
applicability of the deficiency judgment defenses; rather, it poverns the amount due from the
guarantor and implements a fajr market value determination regardiess of whether the property
has been foreclosed. See, 2011 Nev. Stat,, ch. 311, § 5.5, at 1743-44,

When Hesser waived the one-rule action, Kennedy was allowed to bring an action against him
prior to completing the foreclosure on the secured property, but that waiver did not terminate the
procedural requirements for asserting that separate action.

Although Kennedy commenced an action on the guaranty first under NRS 40.495(2), once it
foreclosed on the property and sought a deficiency judgment, it was required satisfy NRS
40.455.

While the guaranty action WAS being maintained separately from any other action to recover
the debt, the defenses against a deficiency judgment nonetheless apply after the property is sold
at foreclosure. So, under NRS 40.495(3), Hesscr is entitled to raise any defenses to Kemnedy's
altemipt to recover a deliciency judgment.

Two statutes are tmplicated in calculating a deficiency judgment against a guarantor when
the guarantor waives the One Action Rule: NRS 40.459 and 40.495(4)(b). Read separately,
these statutes seem to hinge on the date the creditor files its complaint. If the creditor maintains
an action to foreclose or otherwise enforce its mortgage, then the guarartor is entitled to all the
FVDS, including the limitations on the amount of the deficiency judgment under NRS 40.459.
On the other hand, if the creditor files its complaint against the guarantor and then forecloses,
then seemingly both NRS 40.493(3) and 40.495(4) apply. Read together, the court must make
all the calculations under NRS 40.439 and 40.495, and enter a deficiency judgment for the least

armounnt,
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To prevent double recovery, the 1969 Nevada Legislature enacted the FVDS to ensure that
any amount owed was offset by the fair market value of the property. The FVDS today provide
a panoply of protections related to deficiency judgments, including a fair market value hearing
(NRS 40.457), fair market value credit for the property (NRS 40.459, 40.495) and limitations
on the amount of deficiency judgments (NRS 40.459).

In the instant matter, Kennedy ultimately foreciosed on the property making a full credit
bid.  Ostensibly, it placed a value on the property in the [ul! amount it was owed or
$18.843,912.09. Kennedy got the property and now seeks to double recover.

The June 26, 2009 a formal appraisal was conducted as to the subject property. The
Appraiser reported as follows:

We have made an inspection of the property and investigated and analyzed all
necessary data. The supporting data, analyses, and conclusions used to form
an opinion of market value of the subject properly are contained in the
accompanying report and addenda. This letter by itself should not be construed
as a complete report.

‘The purpose of this s appraisal report is to form an opinion of the market value
of the fee simple interest of the subject property. Nevada Ueno Mita, LLC is
the client and intended user of this report. The intended use of the report is to
establish value for a Chapter 11 Bankruptcy.

This is a Summary Appraisal Report which is intended to comply with the
reporting requirements set forth under Standards Rule 2-2 (b) of the Uniform
Standards of Professional Appraisal Practice (USPAP), for a Summary Reporl.
The appraisers are not responsible for unauthorized use of this report.

Based upon an analysis of the market data and subject to the assumptions and
timiting conditions contained within this report, we have formed an opinion of the
market value of the fee simple nterest of the subject property.

The Appraisal valued the subject property at $27,600,000.3

Said appraisal is a fair indication of fair market value, Together with Kennedy's credit bid,

it is abundantly clear that the judgment against Defendant Hesser has been otherwise satisfied in

full and that no defictency therelore exists. The judgment should be deemed as satisfied, vacated

* Kennedy prepared a competing appraisal valuing the property at approximately $4 Million, yet
ou its property transfer tax form, Kennedy represented the value of the subject property to be
$1,000. This is despite its appraisal and the fact that Kennedy credit bid at foreclosure. The

8 fAmount then owed at fir/l credit bil was in excess of 18 million dollars.
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or expunged. Any other outcomne would be antithetical 10 Nevada®s statutory mandate, case law,
legislative intent as Kenny would double recover far in excess of what is fair and equitable
Y. CONCLUSION
For the reasons set forth herein, Defendant Vincend Hesser moves this Court Tor an order
dictating that the judgment has been satisfied in full or mandating a stay pending a fair market
value hearing determining what if any deficiency results in light of the foreclosure and amending
the judgment accordingly.

Dated this 15th day of June, 2015,

AM. “:ANIO& LAW, CHTD.

l
ANTONY M. SANTOQZ, ESQ.
Nevada Bar Nao, 5

AM. SANTOS 1AW, CHTD.
3275 8. Jones Blvd, Ste. 104
Las Vepas, Nevada 89146
Phone:  (702) 749-4594
tonviedamsantoslaw. com

CERTIEICATE OF SERVICE
[ hereby certify that service of the forgeuing DEFENDANT HESSER' MOTION

PURSUANT TO NRCP 60(b) TO VACATE JUDGMENT was made this 1 5th day of June 2015,
via electronic service to the Parties on the Master List and, if necessary, in the manner(s) indicated
below:

Holley Driggs Walch Fine Wray Puzey & Thompson

Alejandro apestonit@nevadafirm.com
Ogonna M. Atamoh oatamoh@nevadafinm.com
Olivia oswibies@nevadafirm.com

Richard F. Holley  rholley@nevadafirm.com

“A F St

An Emplovee-ofA M. Sant&s 1. &v Chld
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VINCENT HESSER’S DECLARATION IN SUPPORT OF MOTION PURSUANT TO
NRCP 60¢(b) AND PROTECTIVE ORDER

1. [ am over the age of 18 and competent to testify as to these matter below.

2. [ have personal knowledge of the facts below except as otherwise set forth.

3 I was an officer and manager of OneCap Partners 2, LLC at all times relevant
herein.

4, Upon information and belief, Kennedy Funding iz a New Jersey Corporation that

is located and headquartered in New Jersey.

5. On June 135, 2006, OneCap Partners 2, LLC (alternatively "Borrower" or
"OneCap") and Kennedy, as agent of the Kennedy Co-Lenders, entered into a Loan and Security
Agreement ("Loan Agreenient”), pursuant to which Kennedy made a $12 million loan to OneCap
to facilitate the purchase of unimproved real property consisting of 78.74+ acres of raw land
located along Casino Drive and the Colorado River in Laughlin, Nevada 89029, Clark County
Assessor Parcel Numbers 264-25-101-001 and 264-25-201-001 (the "Property”).

6. The loan is evidenced by a Promissory Note dated June 135, 2006, in the original
principal sum of $12 million ("Note"), made by OneCap to pay to the order of Kennedy as agent
of the lenders.

7. Under the Note, OneCap promised to pay Kennedy monthly interest only
payments at a rate of 11.5% per annum, to accrue from July 1, 2006 to June 1, 2007. Beginning
August 1, 2007, OneCap promised to pay Kennedy monthly interest only payments at a rate of
18% per annum, to accrue from July 1, 2007, through the maturity date of June 30, 2009

8. OneCap agreed to pay all principal, interest and other sums due under the Note in
full on the maturity date of June 30, 2009.

9. In the event of a late payment under the Note, OneCap agreed to pay a late charge
equal to 10% of the overdue payment..

10.  In the event of a default under the Note, OneCap agreed to pay a default rate of

23% per annum.
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11. As securily for the Note, OneCap executed and delivered to Kennedy a Deed of
Trust with Security Agreement, Financing Statement for Fixture Filing and Assignment of Rents
("Deed of Trust") against the Property, which was recorded on June 15, 2000, wlith the Clark
County Recorder's Office as Instrument No. 2006061 5-0005324.

12. On June 15, 2006, Kennedy, Gary Owen II, LLC ("Option Holder"), and OneCap
executed 4 Subordination and Attornment Agreement ("Subordination Agreement”) in which the
Option Holder agreed to subordinate its limited option to purchase the Property to Kennedy's Deed
of Trust,

13, As additional security for the loan, OneCap executed and delivered to Kennedy,
as agent for the lenders, an Azsignment of Leases and Rents, dated June 14, 2006, and recorded
June 13, 2006, with the Clark County Recorder's Office as Instrument No. 20060615-0005323,
and an Asstgnment of Licenses, Contracts, Plans, Specifications, Surveys, Drawings and Report,
dated June 15, 2006 ("Assigpnment of Licenses"),

14, To further secure payment of the Note, on June 14, 2006, OncC.':;p MM and 1
executed personal unconditional guaranties of the loan to Kennedy ("Guaranty™). At the time of
the transaction between OneCap and Kennedy, [ was the President of OneCap and OneCap MM.

15, Underthe express language of the Guaranty, | agreed to waive the need to foreclose
agrainst the real property before pursuing the Guarantors.

16,  OneCap also granted a properly perfected security interest to Kennedy by way of
a UCC-1 Financing Statement ("UCC-1") filed with the Clark County Recorder’s Office on June
15, 2006, as Instrument No. 20060615-0005326.

17. Upon information and belief, Kennedy received all money to fund the loan in New
Jersey and disbursed those funds from New Jersey, Kennedy also received all payments made by
OneCap on the loan in New Jersey and disbursed those payments to lenders from New Jersey.

18.  On April 1, 2008, OneCap defaulted under the Note and Deed of Trust,

19, Kennedy accelerated the note and instituted foreclosure proceedings on the

property. The notice of breach and election to set! under deed of trust was recorded with the Clark
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County Recorder's Office on August 20, 2008, as Instrument No. 20080820-00597; and the Notice
of Trustee's Sale, with a sale date of December 29, 2008, was recorded on December 8, 2008 as
Instrument No. 20081208-00882.

20.  On December 26, 2008 OneCap Partners 2 LLC, which had previous changed
its name to Nevada Ueno Mita, LLC ("Nevada Ueno"), filed a Chapter 11 Bankruptcy Petition
if the United States Bankruptey for the District of Nevada, Case No. BK-5-08-25487-BAM
(the "Bankruptey Petition™).

21, Kennedy demanded performance from me as guarantor under the Glfaranty

22 I could not perfornt under the Guaranty.

23, On February 13, 2009, Kennedy filed a Complaint against me for breach of the
Guaranty.

24, In the Nevada Ueno Bankruptcy matter, on May 27, 2009, Kennedy filed a
Motion to Terminate the Automatic Stay Pursuant to 11 U.S.C. § 362(d)(1)-(3), or in the
Alternative, Convert or Dismiss Bankruptey Case and Waiver of the 10-Day Stay Under FRIBP
4001 (a}(3) with Certificate of Service. ("Motion to Terminate Stay."),

25, On June 11, 2009, Nevada Ueno filed an opposition to Motion to Terminate
the Automatic Stay Pursuant to 11 US.C. § 362 (d)(1)-(3) or in the Alternative, Convert or
Dismiss Case and Waiver of the 10-Day Stay Under FRBP 4001(a)(3) and on June 26, 2009,
Kennedy filed a Reply in Support of Motion to Terminate the Automatic Stay Pursuant to 11
U.5.C. §362(d)(1)-(3), or in the Alternative, Convert or Dismiss Bankruptey Case.and Waiver
of the 10-Day Stay Under FRBP 4001 (a}(3) with Certificate of Service.

26. Ultimately, Kennedy and Nevada Ueno reached an agreement wherein the
parties agreed that Kennedy would grant Nevada Ueno a six-month extension to allow the
Debtor to refinance or market and sell the Property and pay Kennedy.

27. Section 1.01(f) of the Settlement Agreement provides that "Kennedy Funding
agrees to give Debtor up through and until six (6) months after entry of the Order approving

this Settlement Agreement ("the Deadline’ to pay Kennedy Funding in full before Kennedy
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Funding forecioses on the Property.”

28. Under the terms of the seftlement agreement, in the event the Property is not
sold within six (6) months of the entry of the Order approving the proposed Settlement
Agreement, or in the event Kennedy is not paid within six {6) months of the entry of the Order
approving the proposed Settlement Apreement, the Debtor apreed to terminate of the
automatic stay as to Kennedy without further hearing.

29, At the time the Debtlor Borrower and Kennedy entered into the Settlement
Agreement in August 2009, Kennedy had already commenced the present action against the
Guarantors, which action commenced before this Court on February 13, 2009

30. On August 18, 2009, Kennedy filed a Motion to Approve Compromise and
Settlenient Pursuant to Bankrupicy Rule 9019 Approving Seitlement Between Debtor and
Kennedy Funding, Inc., with Certificate of Service and the Order Granting Motion to Approve
Compromise and Settlement Pursuant to Bankruptey Rule 9019 Between Debtor and Kennedy
Funding, Inc., was entered on September 18, 2009,

31, Based upon the entry of the Settlement Order and pursuant to the terms of the
Settlement Agreement, the Debtor was required to pay Kennedy no ltater than March 18, 2010,

32, Kennedy received no payolf from the Debtor Nevada Ueno by the deadline
agreed upon in the Settlement Agreement, and, as a result, an Ex Parte Order Terminating the
Automatic Stay was entered by the Bankruptey court on March 29, 2010 {Bankruptcy Dkt.
No. 96], terminating the automatic stay under 11 US.C. § 362 and allowing Kennedy to
foreclose on the Property.

33. A foreclosure sale went forward on June 17, 2010, and Kennedy credit bid
against the Property. See Notice of Trustee's Sale dated May 25, 2010, recorded in Clark County
Recorder's Office on May 27, 2010, as Instrument No. 201005270000200; see also Trustee's
Deed Upon Sale recorded July 16, 2010, recorded in the Clark County Recorder's Office as
Instrument No. 20107160000364. .

34, On September 22, 2009, Kennedy filed a Motion for Summary Judgment against
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the Defendants in the Guarantor Action,

35, Onoraround October 6, 2009, the Defendants filed an Opposition to the Motion
for Summary Judgment.

36. On November 4, 2009, the Court granted the Plaintift ¢ Motion for Summary
Judgrent.

37. Thereafter, on February 17, 2009, the Coust entered Judgment against each of the
Defendants in the amount of $16,802,025.64, excluding attorneys' fees and costs which amount
was to be determined. The Plaintiff provided Defendants with notice of entry of judgment on
February 23, 2009,

38, On February 18, 2010, the Court entered an Order Awarding Damages Pursuant
to Plaintiff's Motion for Summary Judgiment i the amount of $39,755.00 and costs in the amount
of $2,131.45 (the "Attorneys' Fees Order"), for a new total Judgment in favor of Plaintiff and
against Defendants in the amount of $18,843,912.09.

39. Kennedy now seeks to examine me to satisfy the Judgment against Judgment
Debtors.

40.  The June 26, 2009 a formal appraisal was conducted as to the subject property.

41, The Appraiser reported as follows:

We have made an inspection of the property and investigated and analyzed all
necessary data. The supporting data, analyses, and conclusions used to form an
opinion of market value of the subject property are contained in the accompanying
report and addenda. This letter by itself should not be construed as a complete report.

The purpose of this s appraisal report is to form an opinton of the market value of
the fee simple interest of the subject property. Nevada Ueno Mita, LLC is the client
and intended user of this report. The intended use of the report is to establish value
for a Chapter 11 Bankruptcy.

This is a Summary Appraisal Report which is intended to comply with the reporting
requirements set forth under Standards Rule 2-2 (B) of the Uniform Standards of
Professional Appraisal Practice (USPAP), for a Summary Report. The appraisers are
not responsible for unauthorized use of this report.

Based upon an analysis of the market data and subject to the assumptions and lirmting
conditions contained within this report, we have formed an opinion of the market value of
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the fee simple interest of the subject property.
42, The Appraisal valued the subject property at $27,600,000.
43, Itis my belief that said appraisal is a fair indication of fair market value.

44, declare under penalty of perjury that the forgoing is true and correct.

Dated this }_may of June 2015. &
\

P

J&AHN’CENT HESSER
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1 L STATEMENT OF THE ISSUES PRESENTED FOR REVIEW
2 The four issues raised on appeal as set forth in Appellants OneCap Partners MM, Inc.
3 || (“OneCap MM™ and Vincent W. Hesser’s (“Hesser™) (collectively “Appellants™) Docketing

4 I Statement Civil Appeals are:

5 (1} Whether the District Court erred in granting Summary Judgment while material facts
6 {| remained in dispule;

7 (2} Whether the District Court erred in granting Summary Judgment in violation of
B || Nevada’s One Action rule;

9 (3) Whether the District Court erred in granting Summary Judgment when no deficiency

10 | on the underlying deed of trust was ever eatablished; and
11 (4) Whether the property, the subject of the deed of trust, is no longer subject to the deed
12 || of trust and belongs to the Defendants because the District Court erred in granting Summary

Judgment under the Promissory Note.

14 PRELIMINARY STATEMENT

15 Appellants appeal from the lower court’s Order Granting Plaintiff’s Motion for Summary

16 || Judgment entered by the Eighth Judicial District Court, Clark County, Nevada, on November 4,
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17§ 2009 (the “Order™), and Judgment Against OneCap Partners MM, Inc. and Vincent W. Hesser, in
18 | favor of Kennedy, entered by the Eighth Judicial District Court, Clark County, Nevada on
19 & February 18, 2010 (the “Judgment™). E.R. Tab 6 at 00213 - 00216, Respondent’s Answering

20 || Brief; and E.R. Tab 7 at 00217 - 00225, Respondent’s Answering Brief.
21 In this Brief “E.R.” denotes excerpts of record designated by Appellants or Respondents

22 | asidentified.
23 . STATEMENT OF THE CASE

24 1 A, NATURE OF THE CASE AND COURSE OF PROCEEDINGS

25 - The appeal before this Court is moot. Since the appeal was filed, there are a number of
26 || procedural developments (hat must be brought to the attention of the Nevada Supreme Court,
27 || because the events moot the pending appeat. This appeal is moot for two reasons: (1) the

28 § bankruptcy stay under 11 U.5.C. § 362 that is the subject of this appeal expired on March 29,

(6209-09/639752.doc -1
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1§ 2010, pursuant to the Ex Parte Order Terminating Automatic Stay. E.R. Tab B at 00226 - 00227,
2 || Respondent’s Answering Brief Thus, Appellants’ request for any collection action against the

3 ) Guatantors to be stayed by the bankruptey stay under Section 362 pursuant to the Settlement

15 § October 6, 2009, Harold P. Gewerter, Esq., counsel for Appellants, filed Defendants’ Opposition
16 | to Plaintiff’s Motion for Surﬁmary Judgment, and on October 20, 2009, Kennedy filed 2 Reply in

4 | Agreement is therefore moot; and (2) since the appeal was taken, Kennedy Funding, Inc.
5 1 (“Kennedy™) foreclosed on the Property 6;: June 17, 2010, The Trustee’s Deed Upon Sale was
6 || recorded July 16, 2010, with the Clark County Recorder's Office as Instrument No.
7 1 20107160000364. E.R. Tab 1} at 00230 - 00234, Respondent’s Answering Brief. Appellants’
8 || request to stay the case pending foreclosure is therefore moot.
9 In this appeal, Appeliants seek reversal of the district court’s ruling on Kennedy’s Motion
% 10 || for Summary Judgment, resulting in the lower court’s order that Respondent Kennedy was
% 11 || entitled to recovery of over $16 million from the Guarantors arising from a default of the
'.E 12 f $12 million loan to OneCap Partners 2, LLC, the predecessor-in-interest to Nevada Ueno Mita,
g 13 | LLC.
g’ 14 On September 22, 2009, Kennedy filed a Motion for Summary Judgment. On or about
:
g

5
<
3
g
QO
0
x
Q
g
i
;
o

17 || Support of Motion for Summary Judgment, Hearing on Kennedy’s Motion for Summary
Judgment went forward on Oclober 27, 2009, at which time the lower court granted Kennedy's
Motion for Summary Judgment as to liability only. A damages hearing was thereafter scheduled

for November 5, 2009, at 9:30 a.m.

On February 18, 2010, the lower court entered a Judgment Against OneCap Partners,
22 # MM and Vincent W. Hesser, the guarantors, in the amount of $16,802,025.64 (the “Judgment.”).
235 [f The Judgment expressly provides that to the extent the real property securing Kennedy's Loan is
24 || sold or refinanced and such proceeds are paid to Kennedy, any such proceeds shall be deducted
25 | from the judgment amount and accruing interest entered against the Guarantors in favor of
26 || Kennedy.

27 In addition to the reasons enumerated above relating to the mootness of the pending
28 I appeal, Appellants’ appeal should further be denied for the following reasons: (1) Appellants fail

-7-
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to present any credible evidence fhat there is a geauine issue of material fact regarding the
Guarantors’ waiver of the One-Action Rule. Appellants wholly disregard the express waiver of
the One-Action Rule as set forth in the Guaranty, E.R. Appendix 3 at 111 — 121/KF00139 ~
KF00149, Appellants’ Opening Brief, which allows lenders to pursue puarantors, such as
Appellants, upon the Borrower’s bankruptey filing under NRS 40.430(4)(i). The Borrower filed
for Bankruptcy on December 26, 2008, and Kennedy commenced the action that is the subject of
the appeal against the Guarantors after the bankruptcy ease was filed on February 13, 2009, and

in compliance with the exclusion to the One-Action Rule; (?) under Sections 2 and 4 of the

e B N < V. S - N T T

Guaranty, E.R. Appendix 3 at 111 — 149/KF00139 - KF00149, Appeliants' Opening Brief, the

—
o)

Appellant Guarantors waived the application of the One-Action Rule, allowing Kennedy to

§% 11 || pursue the action against the Guarantors pursuant to NRS 40.495(2). Under the Guaranty, E.R.
zif*i’-: 12 § Appendix 3 at 111 - 149/KF00139 — KF00149, Appellants’ Opening Brief, the Guarantors
gg 13 expressly waived any defense based upon Kennedy’s failure to first commence an action against
%é‘j 14 || the Borrower, or to proceed against or exhaust any security heid by Lender at any time; (3) the
no; ¥ 15 || Order that is the subject of this appeal ensures that Kennedy does not recover s windfall, in that
g% 16 [ it provides that the proceeds of the sale or mﬁnance: of the Property are to be deducted from the
%x 17 || judgment amount and accruing interest entered against the Guarantors; and (4) Appellants fail to
g 18 || present any credible evidence that there is a genuine issue of material fact that the Settlement

19 | Agreement stayed the State Court Action against the Guarantors. Section [.01(g) of the

20 [ Settlement Agreement approved by the Bankruptcy Court expressly states that Kennedy is not

21 || precluded from pursuing the Guarantors under the Guaranty. E.R. Appendix 3 at {11 -

22 || 149/KF00139 - KF00149, Appellants’ Opening Brief.

23 || B. STATEMENT OF RELEVANT FACTS

24 || Loan Documents

25 L. Kennedy Funding is a New Jersey Corporation that i3 located and headquartered

26 || in New Jersey.

27 2. On June 15, 2006, OneCap Partners 2, LLC (alternativety *Borrowet™ or

28 || “OneCap™) and Kennedy, as agent of the Co-Lenders, enlered into a Loan and Security

-3 -
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Agreement ("Loan Agreement’™), pursuant {0 which Kennedy made a $12 million loan to

—

OneCap to facilitate the purchase of unimproved real property consisting of 78.744 acres of raw
land located along Casino Drive and the Colorado River in Laughlin, Nevada 89029, Clark
County Assessor Parcel Numbers 264-25-101-001 and 264-25-201-001 (the “Property”). See
Loan and Security Agreement. E.R. Appendix 1, at 1-47/KF-00026-KF00073.

3. Exhibit D to the Loan Agreement identifies the Co-Lenders to the $12,000,000
Loan.'

4. On or about June 15, 2006, the Co-Lenders and Kennedy executed the Co-

Lenders Agreement, under which the Co-Lenders expressly authorized Kennedy to enforce the

= - - T T - TN

Loan on behalf of the Co-Lenders as follows:

—

3. Agent shall service and enforce the Loan and in 30 doing

11
shall exercise due care.,.
12
R
7. Upon default in the payment of performance of the Loan

Agreement, Lender shall take such appropriate legal action
for the enforcement thereof as Agent deems advisable in its
sole diseretion.

— ek
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Agent shall have full and complete authorization and shall
not be liable to the Lender for any action taken or

—
~1
e

18 suggested by It hereunder in good faith and in accordance
with the opinion of counsel provided it has complied with
19 the reguirement of consent hereunder.
20 5. Kennedy has the express authority to act on behalf of the Co-Lenders pursuant to
21 i the Co-Lenders Apreement, and it has kept the Co-Lenders apprised of the status of the
22 [ Borrower’s bankruptcy case and the Guarantor action.
23
24
35T o e A
‘The Co-Lenders are The Simes Family Limited Partnership, M&M Funding, Inc., TLC Funding, Inc. {1.00%
96 || portion of the Loan is solely funded by John Prescott), Josh Duitz, CB&M Funding, LLC, Lawton Enterprises, [nc.
M/P/P, 8TC Funding, inc. M/P/P, Bruce Berger, Solomon Berger, Charles [ra Epstein, Jeffrey A. Mayer, Howard
77 || Brown, Presidential {avestmenis, Inc., G&G Investment, Inc., Bvetgreen CMF Funding, Inc., The Hampshire
Generational Fund, LP, JW1 Financial, inc., MMR Fuading, LP, M.1. Beer lnvestiments, Inc., Wilson Kaplen, The
o8 || Kaplen Foundation and Valley National Bank.

-4 .
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6. The loan is evidenced by a Promissory Note dated June 15, 2006, in the original

[

2 || principal sum of $12 miltion (“Note™), made by OneCap to pay to the order of Kennedy as agent
3 || ofthe ienders.
4 7. Under the Note, OneCap promised to pay Kennedy monthly interest only
5 i payments at a rate of 11.5% per anaum, to accrue from fuly 1, 2006 to June 1, 2007. Beginning
6 | August I, 2007, OneCap promised to pay Kennedy monthly interest only payments at a rate of
7 || 18% per annumn, to acerue from July 1, 2007, through the maturity date of June 30, 2009.
B 8. OneCap agreed o pay all principal, interest and other sums due under the Note in
9 1 full onthe maturity date of June 30, 2009,
I‘% 10 a. In the event of a late payment under the Note, OneCap agreed to pay a late charge
9% 11 || equal to 10% of the overdue payment.
éﬁ 12 10. In the event of a default under the Note, OneCap agreed to pay a default rate of
§§ 13 f 25% per annum.
5% 14 1. As security for the Note, OneCap execuied and delivered to Kennedy a Deed of
E:J' 5 15 || Trust with Security Agreement, Financing Statement for Fixture Filing and Assignment of Rents
EE 16 § (“Deed of Trust”) against the Property, which was recorded on June 135, 2006, with the Clark
%x 17 || County Recorder's Office as [nstrument No, 20060615-0005324.
18 t2.  On June 15, 2006, Kennedy, Gary Owen II, LLC (“Option Holder™), and OneCap
19 | executed a Subordination and Attornment Agreement (“Subordination Agreement”™) in which the
20 || Option Holder agreed to subordinate ifs limited option to purchase the Properly to Kennedy’s
21 | Deed of Trust,
22 13, As additional security for the loan, OneCap executed and delivered te Kennedy,
23 |t as agent for the lenders, an Assignment of Leases and Rents, dated June 14, 2006, and recorded
24§ June 15, 2006, with the Clark County Recorder’s Office as Instrument No. 20060615-0005325,
25 || and an Assignment of Licenses, Contracts, Plans, Specifications, Surveys, Drawings and Report,
26 | dated June 15, 2006 (“Assignment of Licenses™).
27 14, To further secure payment of the Note, on fune 14, 2006, Appellants Hesser and
28 || OneCap MM executed personal unconditionsl guaranties of the loan to Kennedy (“Guaranty™).

-5
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1 | ER Appendix 3 at 111 - 149/KF00139 — KI00149, Appellants’ Opening Brief. At the time of

2 I the transaction between OneCap and Kennedy, Hesser was the President of OneCap and OneCap

30 MM.
4 I5.  Under the express language of the Guaranty, the Defendants agreed to waive the
5 | need to foreclose against the real property before pursuing the Guarantors as follows:
G 4. Guarantor Waivers. The undersigned hereby waives and agrees
not to assert or take advantage of any defense based upon:
7
() The failure of Lender to commence an action against
8 Bomrow and/or Guarantor or to proceed against or exhaust any
security held by Lender at any time, or to pursue any other remedy
9 whatsoever at any time;
Z
8 10 | E.R. Appendix 3 at 111-121/KF00139-KFD0149, Appellants” Opening Brief.
-,
§§ 11 16.  The Guaranty further provides that Defendants Hesser and OneCap MM are
§E 12 | guarantors and primary obligors, without the nesd for Kennedy to commence an action against
Y, ‘
8?& 13 || the Borower:
0
ﬂia’ 14 2. Guaranty Clause. The Guarantors hereby absolutely,
0f Irrevocably and unconditionally guarantics to Lender the full,
o] X 15 prompt and unconditional payment of the Debt, when and as the
g g same shall become due, whether as the stated maturity date, by
£ 16 acceleration or otherwise, and the full, prompt and unconditional
%ﬁ performance of each and every term and condition of every
vix 17 transaction to be kept and performed by Borrower under the Note.
This Guaranty is a primary obligation of Guarantor and shall be
18 a continuing inexhaustible guaranty. Lender may require
Guarantor to pay and perform any or all of the Guarantor’s
19 liabilities and obligations under this Guaranty without being
required or obligated to bring any proceeding or take any
20 action against Borrower, any other guarantor or any other pergon,
entity or property prior thereto. The liability of the Guarantors
21 herennder is joint and several with all other guarantors, and is
independent of and separate from the liability of Borrower, and
22 other guarantor, person or entify, and is independent of the
availability of any collateral security for amd/or under any
23 documents granting Lender security for the Loan.

24 | ER. Appendix 3 at 111-121/KF00139-KF00149, Appellants’ Opening Brief (emphasis added}.

25 17. OneCap also granted a properly pecfected security interest to Kennedy by way of
26 | a UCC-1 Financing Statement (“UCC-1") filed with the Clark County Recorder’s Office on June
27 || 15, 2006, as Instrument No. 20060615-0005326.

28
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1 18.  Kennedy received ail money to fund the loan in New Jersey and disbused those
2 i funds from New Jersey. Kennedy also received all payments made by OneCap on the loan in

New Jersey and disbursed those payments to Jenders from New Jersey,

[ )

OneCap Defaults

19.  On April 1, 2008, OneCap defanlted under the Note and Deed of Trust by failing
to make its monthly installment payment of $250,000 under the Note,
20.  In addition, OneCap was in default under the Deed of Trust for failure to provide

Kennedy with current proof of liability insurance, and for failure to timely pay its tax obligations

R - = . T ¥ T

relating to the Property. State and County Taxes are outstanding for the fiscal period 2008 to
10 |t 2009 in the total amount of $41,093.18 on the Property.

11 21, Based on those defaults, Kennedy accelerated the note and instituted foreclosure
12 || proceedings on the property. The notice of breach and election to sell under deed of trust was
13 | recorded with the Clarkk County Hecorder’s Office on August 20, 2008, as Instrument No.
14 [ 20080820-00597; and the Notice of Trustee's Sale, with a sale date of December 29, 2008, was
15 )| recorded on December 8, 2008 as Instrunment Mo, 20081208-00882.

16 22, On December 26, 2008, three days before the forcclosure sale, Nevada Ueno
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17 § Mita, LLC ("Nevada Ueno™), filed a Chapter 11 Bankruptey Petition in the United States
Bankruptey for the District of Nevada, Case No. BK-3-08-25487-BAM (the “Bankrupicy
Petition™).

23, Based upon information obtained from the Bankruptey Petition, OneCap had

transfarred its interest in the Property to Nevada Ueno. A Deed from OneCap to Nevada Ueno
22 | was recorded with the Clark County Recorder’s Office on November 3, 2008, as Instrument No,
23 || 20081103-0002469.

24 24, Under the Deed of Trust and Loan Agreement, OneCap’s transfer of the Property
25 Il to Nevada Ueno is a default.

26 |t Defendants Defanlt on the Guaranty

27 25, Because of OneCap’s default under the Note, including failure to make timely
28 § paymentis, OncCap’s improper transfer and Nevada Ueno’s bankruptey petition——which halted

-7-
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1 || the foreclosure action, Kennedy demanded performance from Appellants under the Guaranty.
2 § E.R. Appendix 3 at [11 — (4%/KF00139 - KFQ0149, Appellants’ Openitig Brief.

26 However, Appellants failed and refused to perform under the Guaranty.

[¥F )

27. Asa w:sulf‘of Defendants’ refusal to meet their obligations under the Guaranty, on
February 13, 2009, Kennedy filed a Complaint against the Appellants for breach of the Guaranty.

Nevada Ueno Bankruptey

28.  In the Nevada Ueno Bankruptcy matter, on May 27, 2009, Kennedy filed a

Motion to Terminate the Automatic Stay Pursvant to 11 US.C. § 362(8)(1)-(3), or in the

MIGS ~F Dh Lh

Alternative, Convert or Dismiss Bankruptey Case and Waiver of the 10-Day Stay Under FRBP
10§ 4001(a)3) with Certificate of Service [Bankruptcy Dkt. No. 54} (“Motion to Terminate Stay™),
11 j an filed a Declaration of Steven Evans [Bankruptey Dkt. No. 56] and Declaration of Matthew
12 || Cole [Dkt. No. 57] .

13 - 29, Hearing on Kennedy's Motion to Terminate Stay was originally scheduled for
14 | June 30, 2009, and was reschedunled to July 6, 2009 [Bankruptey Dkt. No. 64].

15 4 30.  On June 11, 2009, Nevada Ueno filed an opposition to Motion to Terminate the

16 | Automatic Stay Pursuant to 11 U.S.C. § 362 (d)(1)-(3) or in the Alternative, Convert or Dismiss
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17 || Case and Waiver of the |0-Day Stay Under FRBP 4001 (a)(3) [Bankrupiey Dkt. No. 68), and on
18§ June 26, 2009, Kennedy filed 2 Reply in Support of Motion to Terminate the Automatic Stay
19 [ Pursuant to 11 UL.8.C. §362(d)(1)-(3), or in the Alternative, Convert or Dismiss Bankmuptcy Case
20 § and Waiver of the 10-Day Stay Under FRBP 4001(2)(3) with Centificate of Service [Bankruptey

21 || Dkt. No. 70].

22 31, Ultimately, Kennedy and Nevada Ueno reached an agreement wherein the parties
23 | agreed that Kennedy would grant Nevada Ueno a six-month extension to allow the Debtor to
24 | refinance or market and sell the Property and pay Kenuedy. Sec Section 1.01(f) of the
25 || Settlement Agreement, E.R. Appendix 5 at 209-212, Appellants’ Opening Brief? Under the

26

27 * Section LOE(D) of the Settlement Agreement provides that “Kennedy Funding agrees to give Debtor up through
and until six (6) months after entry of the Order approving this Settlement Agreement (‘the Deadline”) to pey

78 Kennedy Funding in full bafors Kennedy Funding forecloses on the Property.” id.

-§ -
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terms of the settlement agreement, in the event the Property is not sold within six (6) moxnths of

-—

the entry of the Order approving the proposed Settlement Agreement, or in the event Kennedy is
not paid within six (6) months of the entry of the Order approving the proposed Settlement
Agreement, the Debtor agreed to terminate of the automatic stay as to Kennedy without further
hearing. Id

32. At the time the Debtor Borrower and Kennedy entered into the Settlement
Agreement in August 2009, Kennedy had already commenced the action against the Guarantors,

which action commenced before the lower court on February 13, 2009, The Debtor Botrower

= R - T ¥ N % Sy N

and Kennedy, the only parties to the Settlement Agreement, agreed that the Settlement

—
=

Agreement would have no impact on the continuation of the Guarantor Action. See Settlement

Agreement, p. 3, Section 1.01(g), ER. Appendix 5 at 209-212, Appellants’ Opening Brief

et
—

(stating that “[t]he Parties agree that this Settlement Agreement shall not preclude, limit or

._..
[

abridge Kennedy’s rights to pursue any deficiency actions against the Guarantors of Debtor’s

obligations owing to Kennedy Funding™).

=

15 33, On Aupust 18, 2009, Kennedy filed a Motion to Approve Compromise and

16 | Settlernent Pursvant to Bankruptey Rule 9019 Approving Settlemnent Between Debtor and
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17 || Kennedy Funding, Inc., with Certificate of Service [Bankruptey Dkt No. 82], and the Order
18 || Granting Motion to Approve Compromise and Settlernent Pursuant to Bankouptey Rule 9019
19 | Between Debtor and Kennedy Funding, Ine., was entered on September 18, 2009 [Bankruptey
20 | Dkt No. 91].

21 34.  Based upon the eniry of the Settlement Order and pursuant to the terms of the
22 | Settlement Agreement, the Debtor was required to pay Kennedy no later than March 18, 2010
23 || {Baokeuptey Dki. No. 82].

24 35, Kennedy received no payoff [rom the Debtor Nevada Ueno by the deadline
25 | apreed upon in the Settlement Agreement, and, as a reéult, an Ex Parte Order Terminating the
26 || Automatic Stay was entered by the Bankrupicy court on March 29, 2010 [Bankruptey Dkt. No.
27 [ 96), terminating the automatic stay under 11 U.S.C. § 362 and allowing Kennedy to foreclose an
28 || the Property. E.R. Tab 8 at 00226-27, Respondent’s Answering Brief.

.9
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36.  After proper notice, a foreclosure sale went forward on June 17, 2010, and
Kennedy credit bid against the Property. See Notice of Trustee’s Sale dated May 25, 2010,
recorded in Clark County Recorder's Office on May 27, 2010, as Instrument No.
201005270000200. E.R. Tab 9 al 00228-29, Respondent’s Answering Brief, see also Trustee’s
Decd Upon Sale recorded July 16, 2010, recorded in the Clark County Recorder’s Office as
[nstrument No. 20107160000364. E.R. Tab 10 at 00230-00234, Respondent’s Answering Brief

37. On September 22, 2009, Kennedy filed a Motion for Summary Judgment against
the Defendants in the Guarantor Action.

38.  On or around Qclober 6, 2009, the Defendants filed an Opposition to the Motion
for Summary Judgment (the “Opposition”). See Opposition, E.R. Tab 11, Respondent’s
Answering Brief,

39. In the Opposition, the Defendants concede that they guatantied OneCap’s
indebtedness owing to Kennedy, stating as follows:

To further secure payment of the Note, on June 14, 2006, Vincent
Hesser and OneCap Partners MM, Inc. (the “Guarantors™)
executed a personal unconditional guaranty of the Note to
Kennedy Funding (the “Guaranties™). On April 1, 2008, OneCap
defauited under the Loan and Deed of Trust, including, but not
limited to, OneCap’s failure to make monthly installment
payments under the Note in the amount of Two Hundred Fifty
Thousand Dollars ($250,600.00) due April 1, 2008,
Seg Opposition, p. 2, Il. 22-27, E.R. Tab 11 at 00235 ~ 00244, Respondent’s Answering Brief,

40, Thus, there is no genuine issue of material fact that the Defendant Guarantors are
liable for the outstanding indebtedness due and owing to Kennedy arising from the Debt and the
Borrower’s defauit.

4. In Appellants’ Opposition to the Motion for Summary Judgment, Appeliants
never refuted that they waived the One-Action Rule, and they never demonstrated that there was
a genuine issue of material fact that Section 4(g) of the Guaranty did not require Kemmedy to
foreclose against the real property before pursuing the Guarantors as a result of the waiver of the
One-Action Rule. ER. Appendix 3 at 111 ~ 149/KF(00139 — KF00149, Appellants’ Opening
Brief.
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1< STANDARD OF REVIEW

P An order pranting summary judgment is reviewed by this court de novo. See Dictor v.

3 |f Creative Manapement Services, LTL.C 223 P.3d 332, 334 (Nev, 2010) (citing Ozawa v. Vision

4 § Airlines, 125 Nev. -, -, 216 P.3d 788, 791 (2009)). Summary Judgment is appropriatc when

5 |i the moving perty is eptitled to judgment as a matter of law and there is no genuine dispute of any

6 i material fact. [d. The Nevada Supreme Court will not consider an argumnent raised for the first

7 }| time on appeal. See Kahn v. Morse & Mowbray, 121 Nev, 464, 480 n. 24, 117 P.3d 227, 238 n.

8 | 24 (2005).

9 D. SUMMARY OF ARGUMENT
g 10 The lower court properly found that there were no genuine issues of material fact that the
(E % 11 || Guarantors waived Nevada's One-Action Rule under Paragraph 4(g) of the Guaranty, and that
§IE 12 § the judgment against the Guarantors for the outstanding indebtedness owing under the Note was
gg 13 || therefore proper. The lower court also properly found that the Settlement Agreement catered into
%%J 14 || betwesn Kennedy on one hand and the borrower, and Nevada Ueno Mita—ithe Debtor in |
g Eﬁ 15 |t bankruptey-—on the other hand, did not preclude Kennedy from commencing the action against
gczt 16 || the Guarantors. The lower court properly found that Section 1.01(g) of the Settlement
%é 17 || Agreement expressly permitied Kennedy to continue its action against the Guarantors, and that

18 || the Bankruptey Stay as set forth in Section 1.01(D) of the Settlement Agreement did not exiend to
19 §} the Guarantors. As a resuit, Kennedy is entitled to surnmary judgment.

20 {n its Brief, Appellants identify the Statement of Issues, but in the body of Appellanis’

21 I Opening Brief, Appellants fail to address all of the discrete Statement of the Issues. For
22 || instance, the first Statement of the Issues relates to the lower court’s purported error in granting
23 [ summary judgment while material facts remained in dispute. However, the Appellant’s Brief
24 | fails to identify which material facts remained in dispute. See Appellants’ Brief. Appellants’
25 | appeal must be limited to the record before the lower court on the Opposition fo Kennedy’s
26 jf Motion for Summary Judgment, and the inclusion of arpuments beyond the scope of the

27 || Opposition to the Motion for Suremary Judgment should not be entertained.

28
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1 As to the second and third issue identified in the Statement of the Issues, Appellant

2 || misteads this Court regarding the lower court’s alleged error in relation to the One-Action Rule
3 | and the need to establish 2 deficiency notwithstanding the waiver. Appellants’ Brief omits
4 || Section 4(g} of the Guaranty, which provides for an express waiver of the One-Action Rule,
5 i ER. Appendix 3 at 111 — 14%/KFQ0139 — KF00149, Appeilants‘. Opening Brief. It was upon
& |l this basis, the Guarantors’ express waiver of the One-Action Rule, that the lower court entered
7 I the judgment. At the time the Motion for Summary Judgment was before the lower court,
% I Appellants conceded that “the action was commenced priot to a forectosure...” See Appeliants’
9 1| Brief, p. 8, 1. 12. Moreover, the foreclosure was stayed by the automatic stay under Section 362
«% 10 || of the Bankruptey Code, which was still in place at the time of the Summuary Judgment
(“I% 11 | proceedings. [n light of Kennedy’s inability to foreclose on the Property when it commenced the
éﬁ 12 { Guarantor Action and during the Summary Judgment proceedings, the Appellants were not
@g 13 || entitled to stay the proceedings until 2 deficiency was estab[ished,. nor were Appellants entitled
%%’ 14 || to invoke NRS 40.495(3) or NRS 30.435(2) in light of the Guarantors’ express waiver of the
g ¥ 15 | One-Action Rule. The fourth issue identified in Appefiants’ Staternent of Issues, whether the
g% 16 || Property is no longer subject to the Deed of Trust and belongs to Kennedy because the lower
ﬁx 17 | court erred in granting summary judgment, is wholly unsupported by law and hinges entirely on

18 || the success of the first three issues. Thus, the fourth issue lacks merit. Seg Appellants’ Brief.

19
L Appeal Musi be Dismissed as Moot, because the Bankruptey Stay has
20 Terminated, and Kennedy has Foreclosed on the Property.
21 This appeal is moot, and should be dismissed because the basis for Appellants® appeal is

22 |t no longer at issue. First, Appellants assert that the lower court erred because the collection action
73 || should be stayed under Section 1.01(g} of the Settlement Agreement filed in the Bankruptcy
24 | Couwrt. See Appellants’ Brief, p. 6, |. 11, The basis of Appellants’ argument rests upon g
25 | Settlement Agreement approved by the Bankruptey Court, which provided that the foreclosure of
26 | the Property would be stayed until March 18, 2010. See Settlement Agreement, Section 1O,
27 | ER. Appendix 5, at 209 - 212, Appellants” Opening Brief.  However, this appeal is moot
28 || because pursuant to the deadlines set forth under the Seftlement Agreement, the bankiuptey stay

212 -
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utder 11 UL.5.C. § 362 expired on March 29, 2010, E.R. Tab 8 at 226 - 227, Respondent’s
Answering Brief. Thus, Appellants’ request for any collection action against the Guarantors to
be stayed as long as the bankruptcy stay under Section 362 is in place pursuant to the Settlernent
Agreement is moot.

Second, Appellants posit that because the action commenced by Kennedy was
commenced prior to foreclosure, either the case should have been stayed pending any such
foreclosure or the judgment entered should release the Respondent’s lien on the property. See

Appellants’ Brief, p. 8, ll. 12-14. However, the appeal on this basis is moot, because since the

T T S - R T N )

appeal was taken, Kennedy foreclosed on the Property on June 17, 2010. See the Trustee Deed

Upon Sale, recorded July 16, 2010, recorded in the Clark County Recorder’s Office as

p—
=

r4
0

A

é% 11 || Instrument No. 20107160000364. ER. Tab 10 at 00230 - (00234, Respondent’s Answering

EE 12 || Brief. Appellants’ request to stay the case pending foreclosure is therefore likewise moot.

-

R

Q. 2. Appellants Raise Issues Not Raised Before Lower Court and Should Not be

&g 14 Entertained.

Of

g ﬁ] 15 One of the issues on appesl Appellants raise is whether the “District Court Erred in

EE 16 || Granting Summary Judgment While Material Facts Remained in Dispute.” See Appellants’

5%:(. 17 || Brief, p. 4, Item A. However, the section entitled “Statement of Issues™ is the anly place in
18 || Appellants’ Brief that makes mention of material facts that remain in dispute. Specifically, the
19 i body of Appellants’ Opening Brief fails to identify which issues of material fact exist.
20 || Appellant’s Brief fails to identify any citation to the excerpts of the record that the lower record
21 | emed in determining there were no genuine issues of material fact.
22 The only issues identified in Appellants’ Brief relate to legal issues arising under NRS
23 || 40457, NRS 40.459 and NRS 40.435(2). NES 40.435(2) was never raised in Appellants’
24 3 Opposition to the Motion for Summary Judgment, and NES 40.457 and NRS 40.459 were rised
25 || only in connection with the damages hearing, not the hearing as to liability, which Order as to
26 || liability was entered on November 4, 2009. There is no specificity in the Appellants’ Brief
27 || identitying which material facts, if any, remain in dispute. See Appeliants” Bref. To the
28 || contrary, Appellants concede in their Brief that the Guarantors “executed a personal

“13-
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1 || unconditional guaranty of the Note to Kennedy Funding”. See Appellants’ Brief, p. §, 1. 11-12.

2 i Appellants’ Brief makes no mention of, nor any dispute regarding, the Guarantors’ waiver of

3 I Nevada’s One-Action Rule,
4 This is a glaring omission, especially where the waiver of the One-Action Rule was the
5 (| crux nfllowar court’s ruling. Appellants” appeal must be limited to the record before the lower
6 j court as set forth in the Opposition lo Kennedy's Motion for Summary Judgment, filed on or
7 || around October 6, 2009. The sole argument raised in Appellants’ Opposition to the Kennedy's
£ [} Motion for Summary Judgment was that Section 1.09(g) of the Settlement Agreement filed in the
o  Bankruptcy Court reised a genuine issue of material fact that required a stay of the Guarantor
é 10 || Action. See Opposition, E.&. Tab 11, Respondent’s Answering Brief. Thus, inclusion of
§ % 11 || arguments in Appellants’ Brief beyond the scope of the Opposition to the Motion for Summary
:ifﬁ 12 ¢ Judgment should not be entertained.
{”g' i 13 All of the arguments raised in the Appellant’s Brief, with the exception of the argument
%% 14 1| regarding the applicability of the Settlement Agrecment filed in Bankruptey Court, ate beyond
gm 15 || the scope of the evidence Appellants presented to the lower court when Appellants filed their
E§ 16 || Opposition to the Motion for Summary Judgment. See Appellants’ Brief. As no additional
%:{.’ 17 || discovery was conducted, and no supplemental pleadings were timely filed with the lower court

18 | in connection with the Motions for Summary Judgment, Appellant’s Brief impermissibly seeks
19 || to introduce new arguments on appeal that were not properly raised before the lower court. See

20§ Appellant’s Brief.

21 Because the Nevada Supreme Court will not consider an argument raised for the first

22 | time on appeal, see Kahn v. Morse & Mowbray, 121 Nev. at 480 n, 24, 117 P.3d at 238 n. 24,

23 | this Court’s de novo review is limited to the arguments raised below in Appellants’ Opposition
24 § tothe Motion for Summary Judpment. Appellants’ Brief is nothing more than an attempt to cure
25 { the shortcomings of the Opposition below by now making the arguments that were absent in the -
26 [ Opposition. Appellants’ Brief also makes an argument raised on appeal that was never raised in
27 || the Opposition below in connection with NRS 40.435(2), and should not be considered on
28 || appeal, as it is beyond the scope of the record on appeal.

| - 14-
06209-09/638752 doe

VHo00583




Appellants” efforts 1o use Appellants’ Brief as a vehicle by which to raise arguments for

p—

the first time on appeal should not be entertained by this Court on appeal. De novo review is
limited to the pleadings before the lower court and does not enable Appellants 1o expand the
record on appeal.
3. Appellants fail to Demonstrate that Material Issucs of Disputed Fact
Preclude a Finding of Summary Judgment.
NRCP 56(c) provides in relevant part as follows:
[Tihe judgment sought shall be rendered forthwith if the
pleadings, depositions, answers to interrogatorics, and admissions
on file, together with the affidavits, if any, show that there is no

genuine issue as to any material fact and that the moving party is
entitled to a judgment as a matter of faw,

L N = T - N L o

—
L]

Z
O
a0
3 .
Lj% 11 || SeeNev. R. Civ. P. 56(c).
éﬁ 12 Summary judgment is appropriate and shall be rendered forthwith when the pleadings
-
89— 13 || and other evidence on file demonstrate that no genuine issue as fo any material fact remains and
g(-j 14 ff that the moving party is entitled to a judgment as a matter of law. See Wood v, Safeway. [ne.,
T
&)' ﬁ] 15 [ 121 Nev. 724, 121 P.3d 1026, 1029 (2005) (citing NRCP 56(c); Tucker v. Action Equip. and
g% 16 | Scaffold Co.. 113 Nev. 1349, 1353, 951 P.2d 1027, 1029 (1997)). The Nevada Supreme Court
3(');: 17 || has made abundantly clear that when a motion for summary judgment is made and supported as
18 || required by NRCP 56, the non-moving party may not rest upon general allegations and
19 || conclusions, but must, by affidavit or otherwise, set forth specific facts demonstrating the
20 || existence of a genuing factual issue. Id. at 1030-31, The United States Supreme Court employed
21 | similar language in Matsushita Electric Industrial Co. v, Zenith Radio, 475 1).3. 574, 586 (1986).
22 || The Nevada Supreme Court enunciated the discontinued viability of the “slightest doubt”
23 | standard, and expressly adopted the standard employed in Liberty Lobby, Celotex, and
24 | Matsushita:
25 Summary judgment is appropriate under NRCP 56 when the
pleadings, depositions, answers to interrogatories, admissions, and
26 affidavits, if any, that are propetly before the court demonstrate
that no genuine issue of material fact exists, and the moving party
27 is entitled to judgment as a matter of law. . . when reviewing a
28
-15 -
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i motion for summary judgment, the evidence, and any reasonable
inferences drawn from it, must be viewed in a light most favorable

2 to the nonmoving party.

3 || Id. at 1031 (citing Anderson v, Liberty Lobby. Inc., 477 (1.8, 242 (1986); Celotex Corp. v.

4 || Cateett, 477 U.3. 317 (1986)). In order to defeat a motion for summary judgment, the

5 || nonmoving party must show specific facts demonstrating the existence of & gcmtim: issue for

6 | trial. See Boland v. Nevada Rock and Sand Co., 111 Nev. 608, 614, 894 P.2d 988, 990 {1995).

7 Summary judgtient is appropriate where there is no legally sufficient evidentiary basis

8 || for a reasonable jury to find for the nonmoving party. See Alberter v. McDonald’s Corp., 70

9 ¥ F.Supp.2d 1138, 1141 (D.Nev. 1999). Conversely, if a reasonable jury could find for the non-

§ 10 || moving party, summary judgment is appropriate. See Borgerson v. Scanlon, 117 Nev, 216, 19

§% 1 jf P.3d 236 (2001). To avoid summary judgment, specific facts, rather than general aliegations
éﬁ 12 || and conclusions, presenting a genuine issue of material fact must be shown hy competent
{"}Q 13 {i evidence (emphasis added). Bird v, Casa Rovale W., 97 Nev. 67, 624 P.2d 17 (1981).
%g‘ 14§ Furthermore, when a motion for summary judgment is made and properly supported, the party
g ¥ 15 §I opposing the summary judgment may not rest on “mere atlegations” of the pleadings, but must,
}CZ_)% 16 | by affidavit or otherwise, establish through admissible evidence facts demonstrating the
t‘lf')! 17 § existence of a genuine issue of material fact for trial. [d.

18 A party opposing a motion for summary judgment is not entitled to build a case on mere

19 || gossamer threads of whimsy, speculation and conjecture. Collins v. Union Fed. Sav, & Loan

20 § Ass'n, 99 Nev. 284, 302, 662 P.2d 610 (1983). Only material Facts on genuine issues will

21 |f preclude the entry of summary judgment. Anderson v. Liberty Lobby, inc., 477 U.S. 242, 248
22 | (1986); Masonry and Tile Contractors Ass'n v. Jolley, 113 Nev. 737, 740, 941 P.2d 486 (1997).

23 || Only disputes of material facts that could affect the outcome of the suit under the governing law

24 || will properly preclude entry of summary judgment. Anderson, 477 U.S. at 247. Factual disputes
25 | which are immaterial or unnecessary will not be considered. TFinally, conclusory statements do
26 | not create an issue of material fact. Seg Havas v. Long, 85 Nev. 260, 263, 454 P.2d 30 (1969).

27

28
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1 a.  Summary Judgment on a Contract is Proper, Where Appellant
Submits No Competent Evidence that Raises Genuine Issue of
Vact.

When the question before the trial court is the meaning or effect of a written ingtrumant

- P

betweei the parties, and the instrument i3 unambiguous, it speaks for itself and the “true intent”

5 )| of the parties cannot be sald to constitute a “genuine” issue of fact. See Pamman v, Petdeciani, 70
6 [| Nev. 427,272 P.2d 492 (1934). Rather, 1ssues of unambiguous contractual construction present
7 1 questions of law for the court and are suitable for determination by summary judgment. See

B Il Nelson v. Cal. State Auto. Ass’n Inter-Ins. Bureaw, 114 Nev. 345, 936 P.2d 803 (1998);

9 §| Macgrave v. Dermody Props., Ine., 110 Nev, 824, §78 P.2d 291 (1994); Ellison v. Cal. State

ra
g 10 )| Auto Ass’n, 106 Nev. 601, 797 P.2d 975 (1990). When the questions before the teial court is the
rd . . \ .
gg 11 § meaning and effect of 2 weitten instrument between the parties, a construction by one party
é?j 12 [ which is unreasonable under all of the facts and circumstances of the case may be disregarded
3[3 13 | and may not create a “genuine” issue of fact. If one construction is reagonable and the other
< .
56} 14 || unreasonable, the trial cowt may enter summary judgment in favor of the reasonable
X
g E 15 || construction. See Parman v, Petricciani, 70 Nev. at 431-32, 272 P.2d at 494,
Z
EE 16
3 b.  Appellants Present No Genuine Issue of Material Fact
ny 17 Regarding Guarantors’ Waiver of Qne-Action Rule, and
Summary Judgment on Breach of Contract against Appeliants
1§ is Supported by the Reeord ‘
19 On de novo review, there is no new evidence before this Court that warrants overturning

20 || the District Court’s findings, because Appellants submit no competent evidence that rises to a
21 || genuine issue of material fact that Appellants waived Nevada’s One-Action Rule. Therefore, the
22 I lower court properly allowed the commencerment of an action by Kennedy before the foreclosure
23 [ of the Property.

24 Appellants failed to present specific facts below and again before this Cowrt to defeat
25 # sunimary judgment on the issue that the Settlement Agreement required the lower coutt to stay
26 Il the Guarantor Action against Appellants. Rather, Appellants impermissibly relied below and
27 || again here upon general allegations and conclusions, presenting no competent evidence to creats
28 || a genuine issue of material fact, E.R. Tab 11, at 00235 - 00244, Respondent’s Answering Brief,

-17-
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1 | which is contrary to this Court’s well established ruling in Bird v. Casa Reyale W., 97 Nev, 67,

2 1 624 P.2d 17,
3 On appeal, Appellants still cannot defeat the Motion for Summary Judgment, because
4 || Appellants offer only conclusory statements based upon the record befow that do not create an
5 |t issue of material fact relating to the scope of the Settlement Agreement filed before the
6 || Bankruptcy Court. Appellants present no competent evidence to overcome the language of the
7 || Settlement Agreement when read as a whole. |
3 There is no genuine issue of material fact set forth in the Opposition reviewed by the
9 {f Court below that Appellants waived the One-Action Rule. Thus, this Court should affirm the
yd
8 10 || lower court’s Order granting Kennedy's Motion for Summary Judgment.
£l . o . .
3% il There is no genuine issue of material fact that the Appellants executed the Guaranties,
%’:E 12 | and that Sections 2 and 4(g) of the Guaranties contain the express waiver of the One-Action
89 13 || Rule. There is no genuine issue of materjal fact that at the time Kennedy commenced the action
B :
ga’ 14 | against the Guarantors that the Borrower had filed for bankrupicy relief under Chapter 11 of the
X
gb 15 || Bankruptcy Code. There is also no genuine issue of material fact that Section 1.01(g) of the
g% 16 || Settlement Agreement does not operate to extend the automatic stay to the Guarantors,
{
¥ 17
Under NRS 40.430(4)(i), Secured Creditor May Pursue Guarantors before
18 Foreclosure if Borrower is in Bankruptey
19 Nevada's “One-Action Rule” is contained in NRS 40.430, which provides in pertinent
20 || part:
21 [Tlhere may be but one action for the recovery of any debt, or for
the enforcement of any right secured by a mortgage or other lien
22 upon real estate, That action rmust be in accordance with the
provisions of this section and NRS 40.433 to 40.459, inclusive. In
23 that action, the judgment must be rendered for the amount found
due the plaintiff, and the court, by its decree or judgment, may
24 direet a sale of the encumbered property, or such part thereof as is
necessary, and apply the proceeds of the sale as provided in NRS
25 40.462.
26 Nevada's One-Action Rule, NRS 40.430(1), applies to guarantors or surety of a debt

27 | secured by an interest in real property, requiring that a creditor must seek recovery against the
28 || property through judicial foreclosure before recovering from the guarantor personally, See

Y
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1 # McDonald v. D.P. Alexander & Las Vegas Boulevard, LLC, 121 Nev, Adv. Op. 79, at 3, 123

2 | P.3d 748, 750 (2005) (per curiam). The purpose of this Rule “is to compel one who has taken a

3 | special lien to secure his debt to exhaust the secured property before having recourse to the

4 | peneral assets of the debtor.” Seg ULS, v, Cail, 746 F.8upp. 1035, 1038 (Dist. Nev. 1990) (citing
5 | McMillan v. United Morteage Co., 84 Nev. 99, 101-02, 437 P.2d 878 (1968)).
6 Subseetion 4 of Nevada's One-Action Rule enumerates a number of acts and proceedings
7 || that do not conbtitute an “action” for purposes of the One-Action Rule. Among the exceptions to
8 | the One-Action Rule and excluded from the definition of an “action™ under the One-Action Rule
9 |l is any act or proceeding to enforce an agreement with a surety or guarantor if enforcement of the
é [0 i mortgage or other lien has been automatically stayed pursuant to 11 U.S.C. § 362 or pursuant to
6% 11 { anorder of 2 federal bankruptey court under any other provision of the United States Bankruptcy
gﬁ 12 || Code for not less than 120 days following the mailing of notice to the surety or guarantor
Qg 13 || pursuant to subsection 1 of NRS 107.095. Sge NEv. REV. STAT. § 40.430(4)(1).
% § 14 The commencement of an action against the guarantor after the borrower files for
g ﬁ] 15 § bankruptcy does not constitute an “action” under the One-Action Rule. Thus, there is no penuine
g§ 16 | issue of material fact that Appellants’ waiver of the One-Acton Rule under their Guaranty
5% 17 { permits the entry of a judgment against the Guarantors arising from the Guarantor Action. Thus,

18 # the lower court did not err in the entry of the judgment in light of the Guarantors’ waiver of the

19 {| One-Action Rule. E.R. Appendix 3 at 111 — 149/KF(0139 — KF00149, Appeltants’ Opening

20 || Brief
21
Under NRS 40.4935, Secured Credifor May Pursue Guarantors Before
22 Foreclosure_if Guarantor Waives Onc-Action Rule.
23 NRS 40.495 governs the waiver of rights relating to the One-Action Rule, and provides in

24 || pertinent part as follows:

25 2. Except as otherwise provided in subsection 4, a guarantor,
surety or other obligor, other than the mortgagor or grantor of a
26 _ deed of trust, may waive the provisions of NRS 40.430, If a
guarantor, surety or other obligor waives the provisions of NRS
27 40,430, an action for the enforcement of that person’s obligation to

pay, satisfy or purchase all or part of an indebtedness or obligation
28
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i secured by 2 morigage or lien upon real property may be
maintained separately and independently from:

2
(a) An action on the debt;
3
{b) The exercise of any power of sale;
4
{c) Any action to foreclose or otherwise enforce a mortgage or
5 licn and the indebtedness or obligations secured thereby; and
6 (d) Any other proceeding against a mortgagor or grantor of 4
deed of trust.
7
8 The Guaranty falls within the ambit of the exceptions of the One-Action Rule because the

waiver language contained in Sections 2 and 4 of the Guaranty uses the key words as set forth
10 || under NRS 40.495(2), resulting in the waiver of the One-Action Rule. Namely, under Section 2,
11 | the Defendant Guarantors expressly agreed that Kennedy did not have to bring an action against
12 { .the Borrower or the Property before suing the Guarantors, See Guaranty, p. 1, § 2. ER.
Appendix 3 at 111-12I/KF00139-KF00149, Appellanis’ Opening Beief,

14 As for the waiver under Section 4 of the Guaranty, the Guarantors expressly waived any
15 || defense based upon Kennedy’s failure to commence an action against the Borower, or to

16 ji proceed against or exhaust any security held by Lender at any time, in this caseithe Property. See

KMEARMEY, HOLLEY & THOMPSON
—
1ad
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17 | Guaranty, p. 3, 1 4(g). E.R. Appendix 3 at 111-121/KF00139-IKKF00149, Appellants’ Opening
18 § Brief. Both before the lower court and again in this appeal, Appellants wholly disregard the
19 || express exclusion in the One-Action Rule provided under NRS 40.430(4)(i), which allows

20 |i lenders to pursue guarantors, such as Appellants, upon the Borrower’s bankruptcy filing.

21 Due to the procedural posture of the case at the time the hearing on the Motion for
22 || Summary Judgment was heard by the lower court, the defenses under the anti-deficiency statute
23 || afforded under NRS 40.495(3)° are inapplicable, because there was no foreclosure pending at the
24 | time of the proceedings before the lower cowmt. At the time the Motion for Summary Judgment

25 | was before the lower court, the Borrower had already filed for Bankruptcy on December 26,

27 3 Subsection 3 provides that “If the chligee maintains an action to forcclose or otherwise enforee ¢ morgage or lien
and the indebtedness or obligations sectired thereby, the guarantor, surety or other obligor may assert any legal or

ng || equitsble defenses provided pursuant to the provisions of NRS 40.451 10 NRS 40.463, inclusive.”

- 20 -
(620909639752 dos

VHoo0058¢




KEARNEY, HOLLEY & THOMPSON

I
3
2
0
4]
d
i
(W]
g
&

= e -

10
11
12
13
4
13
16
17
1%
19
20
21
22
23
24
25
26

28

2008. Kennedy commenced the action that is the subject of this appeal, against the Guarantors
on February 13, 2009, after the bankruptcy case was filed and in compliance with the exclusion
to the One-Action Rule. Under the Guaranty, the Guarantors expressly waived any defense
based upon Kennedy's failure to fiest commence an action against the Bomrower, or to proceed
against or exhaust any security held by Lender at any lime. ER. Appendix 3 at 111 -
149/KF00139 — KF00149, Appellants’ Opening Brief.

Because of the timing of the bankruptey filing and the waiver of the One-Action Rule, the
lower court did not err in proceeding with the hearing on the Motion for Summary Judgment,
because NRS 40.495(3) was not {riggered, as there was no foreclosure.  The lower court
contemplated the timing issues relating to the commencement of the Guarantor Action under the
waiver of the One-Action Rule, and the fiuture foreclosure or sale of the Property, as evidenced in
the Judgment that is the subject of this appeal. The Judgment ensures that Kennedy does not
recover a windfall, in that it provides that the proceeds of the sale or refinance of the Property are
to be deducted from the judgment amount and accruing interest entered against the Guarantors.
See Judgment, p. 2, Il 22-25. E.R. Tab 7 at 00217 - 00225, Respondent’s Answering Brief,
Thus, the District Court's finding of summary judgment in favor of Kennedy should be affirmed.

4. There is No Genuine Issue of Material Fact that the Settlement Agreement

Filed in the Bankruptcy Court Does Not Operate to Stay the Guarantor
Action.

The lower court properly found that there is no genuine issue of material fact regarding
the applicability of the stay under Section 362 Settlement Agreement to the Appellants. First,
the Setliement Agreement makes express reference to the Guarantor Action pending before this
Court and makes clear thaf the Settlement Agreement approved by the Bankruptey Court in no
way precludes Kennedy from continving to pursue its State Court Action against the Defendant
Guarantors. The Settlement Agreement expressly stayed Kennedy's foreclosure of the Property
for six (6) months, and does not purport to stay any actions, including the Guarantor Action, for
any period of time. See Settlement Agreement, Sections 1.01(f) & (g), E.R. Appendix § at 209-
212, Appellants’ Opening Brief, |

-21 -
0620%-09/639752.doc

VH000590




! The timing of the Settlement Agreement is also telling. At the time the Debtor Borrower
2 { and Kennedy entered into the Settlement Agreement in August 2009, Kennedy had already
3 || commenced the action against the Guarantors six (6) months prior. The Debtor Borrower and
4 il Kennedy, the only parties to the Settlement Agreement, agreed that the Settlement Agreement
5 || would have no impact on the continuation of the Guarantor Action. Seg Settlement Agreement,
6 | p- 3, Section 1.01{g), E.R. Appendix 5 at 209-212, Appellants’ Opening Brief (stating that “[t]he
7 {i Parties agree thal this Settlement Agreement shall not preclude, limit or abridge Kennedy
% || Funding’'s rights to pursue any deficiency actions against the Guarantors of Debtor’s obligations

0 § owing to Kennedy Funding.™).

§ 10 Secondly, Appellants were not a party to the Settlement Agreement filed in the
§% 11 | Bankruptey Court, see Settlement Agrecrment, E.R. Appendix 5 at 209-212, Appellants’ Opening
§~E 12 || Brief, and, therefore, there is nb privity of contract between the Guarantors and Kennedy as to
83; 13 || the stay protection afforded exclusively to the Debtor under Section 362 of the Bankruptcy Code.
%% 14 1| Third, the Borrower Debtor and Kennedy were the only parties to the Settlement Agrecment,
g v 15 [| and, thus, the Bankruptcy Court lacked jurisdiction regarding applicability of the bankruptey stay
g§ 16 | over the non-debtor guarantors as it relates to the Guarantor Action.
%x 17 Fourth, Appellants espouse a hyper-technical reading of the Settlement Agreement

18 || focusing on two words of the Settlement Agresment, namely “deficiency action”, instead of
19 || reading the Settlement Agreement as a whole. Appellents’ reading is inconsistent with the rest

20 || of the Settlement Apreement, namely Section 1.01{f), which provides that under Section 362 of

21 || the Bankruptey Code, the parties agreed that automatic stay of the foreclosure would be extended
22 || six (6) months by agresment of the parties. The stay of the foreclosure under the Settlement
23 | Agreement by necessity precludes a deficiency from arising. Thus, the use of the term
24 | “deficiency action™ was used to refer to the Guarantor Action, and was not a label for the nature
25 | of the underlying Guarantor Action as defined under Chapter 40 of the Nevada Revised Statutes.
26 | The terms “deficiency acfion”, “collection action” and “guarantor action” all relate to the
27 | undetlying State Court action against the Guarantors, none of which are defined terms that would
28 || bind Kennedy to a legal meaning under Chapter 40 of the Nevada Revised Statutes,
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Regardless of the characterization of the action pending against the Guarantors before the
District Court as the “deficiency action”, when the Settlement Agreement is read as a whole,
Section 1.01{g), when read in conjunction with Section 1.01(f), operates to ensure the action
against the Guacaniors wounld not be stayed as a result of the Settlement Agreement in the
Bankruptcy. Appellants fail to meet their burden that there is genuine issue of material fact
regarding the meaning of the Settlement Agreement. Accordingly, the lower court properly
granted Kernedy’s Motion for Summary Judgment and did not err in finding that the State Court

Action against the Guarantors was not stayed under Section 1.01(g) of the Settlement

= - 2 - T 7, St . N % B N

Agreement.

E. CONCLUSION

=

z
O
0
5% 11 The District Court’s Order and Judpment should be affirmed.
o
$F DATED this 2nd day of September, 2010,
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I 1.  CERTIFICATE OF COMPLIANCE

2 I hereby certify that 1 have read this appeliate brief, and to the best of my knowledge,

L]

information and belief, it is not frivolous or interposed for any improper purpose. [ further

S

certify that this brief complies with all applicable Nevada Rules of Appellate Procedure, in
5 || particular WRAP 28(e), which requires every assertion in the brief regarding matters in the
tecord to be supported by appropriate references to the record on appeal. [ understand that [ may
be subject to sanctions in the event that the accompanying brief is not in conformity with the

requirernents of the Nevada Rules of Appellate Procedure.

T I < -

DATED this 2nd day of September, 2010,

10 SANTORO, DRIGGS, WALCH,
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2 T HERERY CERTIFY that, on the 2&‘/\[{ day of September, 2010, and pursuant to
3 || NRCP 5(b), I deposited for mailing in the U.8. Mail a true and correct copy of the foregoing
RESPONDENT'S ANSWERING BRIEF, postage prepaid and addressed to:

Harold P. Gewerter, Esq.

HAROLD P. GEWERTER, ESQ., LTD
2705 Airport Drive

North Las Vegas, NV 89032

Artorneys for Appellants _ — .
(S ot

An employee of Santoro, Driggs, Walch,
Kearney, Holley & Thompson
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APN: 264-25-101-001
264-25-201-00)

{#06-06=-0235~BB
WHEN RECORDED, RETURN TO:

P
Cole, $chotz, Meisel, Forman & Leonard, P.A.
Court Plaza Morth

25 Main Street

_P.C. Box 80D v
Hackensack, New Jeraey 07602-08C0

Attention: Michael R. Leighton, Esq,

}

DEED OF TRUST WITH SECURITY

Wreceipl/onl
Requastor:

JEVADA TITLE CONPARY
#6/15/2006 14:05.45

TaRe018I0

Book/Insle:  20060615-0025324
Trus! Desd Fage Lount: 83
Feay: $65.08  NIC Fee: $0.00

Frances Deane

Clark County Recarder

AGREEMENT, FINANCING STATEMENT FOR FIXTURE
FILING AND ASSIGNMENT OF RENTS

HIS DEED OF TRUST, made us of the 15 day of June, 2006, by ONECAP

PARTNERS 2, LLC, 8 Nevada linited liability company, heavin

g an address at S0 W,

Sahara Avenue, Third Floar, Las Yegas, Mevada 89146 {"Truster™), in consideration of
the debt and tust hervinafter mentioned does hereby GRANT, BARGAIN, SELL,

TRANSFER, ASSIGN and CONVE
COMPANY, Trustee (as hereinaficr defined),

Y and WARRANT in tust unto NEVADA TITLE
with Power of Sale, located at 2500 N,

Buffalo Drive, Suite 150, Las Vegas Nevada R9128, the following described property (all

of which is sometimes referred to collectively herein a3 the '

KENNEDY FUNDING, INC., a New Jersey corperation, aving as o
ew Jetsey 07601, and their raspective SuccEssors and

the lendess identified in the Note defined hercinbelow, in each case
(all suchlenders being collectively

University Plaza, Hackensack, M
assigns, as sgent for
* baving an address in care of the gbove identified agent

refarred ta herein ns “Beneficiary™):

‘Property™) for the benefit of

fhice at Two

(i) - the real property situated in the County of Clark, Stare of Nevada (the
“State”), which fs more particularly described in Exhibit A attached hersto and made z

part hereof for all purposes the same as
right, title and interest Trustor may have or scquire in and to (a)
casewents, Aghts-of-way, licenses, rights of ingress and egres

if set forth herein verbatirn, together with all
all strests, roads, alleys,
s, vehicle parking rights

and public places, existing ot propoged, abutting, adjacent, ysed in connection'with or
pertaining to the real property of the Tmprovements (a5 hereinafter defined); (b) any strips

or gores between the real property end gbutting or adjscent pro)

pertics; and (c) all water

and water tights, tiraber, crops and mineral interests pertaining to the real property (such

real estate and other rights, tithes and interests being
“Land™; :

TP RER xR ]

hareinafier sometimes called the
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()  all buildings, stuctures and other improvements (such buildings, structures
and other improvements being hercinafter sometimes called the “Improvements”™) now ot
hereafter situried on the Land;

(i) D fixtures, systems, and articles of personal property, of every kind and
character, now owned or hereaficr acquired by Trustor (Trustor's successors 0 asgigns),
which are now ot hercafter attached to the Land or the Improvements, of used in or
necessary to the complete and proper planning, development, use, occupancy or operation
thereof, or acquired (whether delivered to the Land or stored elsewhere) for use or ’
ingtallation in ot on the Land or the Improvements, and all renewals and replecements of,
substitations for and additions to the foregoing, including, but without limiting the
forcgoing, all of the following items now owned or hereafter acouired by Trustor, any .
and all fixtures, systems, heating, ventilating, air conditioning, refrigeruting, plumbing, ]
sewer, lighting, generating, cloaning, storage, incinerating, waste disposal, sprinkler, fire
extinguishing, communications, transportation (of people or things, including, but not
tiraited to, stairways, elevators, dscalators and conveyors), data processing, security and
slarm, latmdry, food ot drink prepatation, storage or serving, gas, clectrical and
electronic, water, and recreational uses ot purposes; all tanks, pipes, wiring, conduits,
ducts, doors, partitions, rugs and other floor coverings, wall coverings, windows, drapes,
window screens and shades, awnings, fang, motots, engines and boilers; decorative items
and art objects; and fles, records and books of account (all of which are herein
sometimes referred to together as the “Accessorics™);

(iv) all () plans and specifications for the Improvements; (b} contracts relating
to the Land or the Improvements or the Accessories o any part thereof; (¢) deposits
including, but not kimited to, Trustor's rights in tenants’ security deposits (if any),
deposits with respect to utility services to the Land or the Improvements or the
Agcessories or any part thereof, and any deposits or reserves hereunder or under any
other Loan Document (a5 hereinafter defined) for faxes, insurance or otherwise, funds,
‘aceounts, cottract Tights, instruments, documents, commitments, genetal intangibles,
notes and chattel paper used in connection with or arising from or by virtue of any
transactions related to the Land or the Improvements ot the Accessories or any part
thereof; (d) permits, liceases, franchises, certificates and other rights and privileges
obtained in connection with the Land ar the Iraprovoments or the Accessories or any part
thernof; (¢) leases, rents, royalties, bonnses, issues, profits, revenues and other bepefits of
the Land, the Improvements and the Accessories; and (£) other properties, rights, files
and interests, if any, specified in any Section or any Article of this Deed of Trust as being
part of the Property;

: (v)  all proceeds, products, consideration, eompensation and recoveries, dircot

or consequential, cash and noncash, of or ariging from, as the case may be, (2) the

properties, rights, titles and interests referred to above in paragraphs (i), (if), (Li0) and v
(L) any sale, lease or other disposition thereof, subjest, however, to paragrapl 2.20{d)
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hereof; {c) each policy of insumance relating thereto (including premivm refunds), {d) the
taking thercof or of any rights appurtenant thersto by eminent domain or sale in lieu
thereof for public or quasi-public use under any law; and (¢} any damage thereto whether
caused by such a taking (including change of grada of stre.ets curb cuts or other rights of
access) or otherwise caused; and

. (vi} other intercsts of every kind and character; and proceeds thereof, which
Trustor now bas or hereafter acequines in, to of for the benefit of the properties, rights,
tittes and interests referred to above in paragraphs (i), (i), (iii), {iv), and {v) and all
property used or useful in connection thetewith, including, but not limited to, remainders,
reversions and reversionary rights or nterests,

TO HAVE AND TG HOLD the Propecty, unto Trustes and Trustes's successors,
substitutes or assigns, in tust apd for the uses and purposes herein get forth, forever,
together with all rights, privileges, hereditaments and appurtenances in anywise
appertaining or belonging thereto, subject only to the Permitted Exceptions (herein so
catled) listed on Exhibit B attached hereto to the extent that the same are valid, subsisting
and affect the Property), and Trustor, for Trustor and Trustor's successors, hereby agrees
to warrant and forever defend, alf &nd singular, the Property unto Trustes and Trustee's
successors or substitutes in this trust ageinst the claim or claims of all persons claiming
or to claim the same or any part thereof, subject, however, as afopesaid.

ARTICLE §
THE OBLIGATION

Section 1.01. Deed of Trust. The expression “this Deed of Trust,” as used herein,
shall mean this Deed of Trust, With Security Agreement and Financing Statement for
Fixture Filing and Assignment of Rents, and all rights, title, interest, liens, security
intetests, powers and privileges created hereby or arising by virtue hereof, This Deed of
Trust is given to scoure payment and performance of the Obligation (as hersinafter
defined), including the indebtedness described in Section 1.2,

Section 1.02, Obligation. The word “Obligation,” as used herein, shall mean alt of
the indebtedness, obligations and liabilites described as follows:

" {a) the indebtedness, obligations and Liabilities of the Trustor arising under that
certain Promissory Mote of even date herewith (“Note™) in the principal amount of
TWELVE MILLION and 00/100 ($12,000,000.00) DOLLARS, executed by Trustor
(sometimes alsa hereinafter referred to as “Bomower™) and payable to Beneliclary,
evidencing a loan in that principal amount (the “Loan®) that Beneficiary has made to
Trustor, bearing interest as thersin specified, containing an attorneys’ fee clause, interest
and principal being payable as therein specified, or arising under this Deed of Trust or
under any documient identified in the Schedule of Principal Loan Documents annexed
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hereto or under any other documents svidencing, securing or now or hereafter executed in

connection with the Loan {each & “Loan Document,” collectively, “Loan Documents™);

()  all other and additional indebtedness, labilities and obligations, of every
kind and character, of Trustor now or hereafier existing in favor of Beneficiary,
tegardless of whether they are dimet, indirect, primary, secondary, jotnt, several, joint
and several, liquidated, untiquidated, fixed or contingent, and regardless of whether the
same may, prior to their acquisition by Beneficiary, be or have been payable to some
other person ot entity, it being the intention and contemplation of Trustor and Beneficiary
that future advances may be made to Trustor by Beneficiary for a variety of purposas,
fhat Trustor may puatentee the obligations of others to Benoficiary, and that Beneficiary
iy, from time to time, acquire from others obligations of Trustor to such others, or that
Trustor may otherwise hereafter be or becomme further indebted to Beneficiary, and that
payment and repayrnent of all of the foregoing are intended to and shall be part of the
indebtedness secured bereby up o & principal amount of TWELVE MILLION and
00/100 DOLLARS (£12,000,000), Trustor prants to Beneficiary the right to record
notice that this Deed of Trust is security for additional amounts and obligations not
specifically mentioned herein but that constitute indebtedness or obligations of the
Trustor for which Beneficiary may claim this Deed of Trust as security, This provision is
to be governed by NRS 106,300 to 106.400 as amended or supplemented; and

(c)  anyand all renewals, replacements, modifications, rearmngenents,
gmendments or extensions of all or any part of the mdebtedness, obligations and
liabilities described or referred to in Subsections 1.2(2) and 1.2(b) preceding,

Trustor, and each party at any ime cleiming an interest in or lien or encumbrance
mgainst the Property, agrees that all advances made by Beneficizey from tims to time
under any of the Loan Documents, and all other portions of the Obligation herein referred
to, shall be secured by this Deed of Trust with priority as if all of the same had been
advanced, had arisen or become ewing or performable on the date of this Deed of Trust,
110 teduction of the outstanding principal balance under the Loan Agteement shall
extingwish, release or subordinate any rights, titles, interests, liens, security interests,
powers or privileges intended, creatad or arising hereunder or under any other Loan
Document, and this Deed of Trust shall remain m full foroo 2nd cffect ag to any
gubsequent advances or subsequently arising portions of the Obligation without loss of
priority until tbe Obligation is fully paid, performed and satisfied, sli agreements and
obligations, if any, of Beneficiary for further advances have been terminated and this
Deed of Trust has been released of record by Bensficiary,

F175TO400- 14 3203 3v
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ARTICLE Il
CERTAIN REPRESENTATIONS, WARRANTIES
AND COVENANTS OF TRUSTOR
Section 2,01, Payinentan igations. The Trustor shall pay and

perform the Obligations when due in acmrdanca with the provisions of the Loan
_Documents; and if any Default (hereinafier defined) shall be made in the performance of

any of the Obligations, the Beneficiary shall have the remedics granted to the Beneficiary

under the Loan Docurments and under applicable law,

Section 2.02. Indebtedness Secured. This Deed of Trust has been given and is -
intended to secure the full and prompt payment and performance of each and all of the
Obligations. This Deed of Trust shall remain in full fores and effect with respect io 2l of
the Property until all the Obligations shall have been paid and performed in full. If the
“Trustor shall well and truly pay and perform the Obligationy at the time and times, and in
the manner mentioned 1 the Loan Documents and shall well and truly shide by and
comply with each and every term, covenant and condition set forth in the Loan
Documents, then this convayance shall be and becorme null and void and shall be released
and reconveyed at the gxpense of the Trustor but if there shall be any Dafault, then the
Obligations shall become immediztely due and payable at the option of the Beneficiary,
without any notice to Trustor or any other party (other than aotice of intention to
accelerate ag et forth in the Note), all of which notices of Default, infent to accelerate or
acceleration hereby are waived.

Section 2.03. Title to Property.

(a)  The Trustor represents and warcants that: (i) it has an indefeasible estate in
fee gimnpls in the Land and Improvements apd Accessorics (subject to the Petmmitted
Exceptions); (i) it kas the good and worestvicted right, full power and lawfisl authority to
mortgage the Property; (fil) it has obtained any and all copsents and approvals necossary
or required for the making of this Deed of Trust; and (iv) the making of this Deed of
Trust will not violate any contract or agresment to which the Trustor is 2 party.

(v)  The Trustor does hereby and shall forever warrant and defend its title to and
fes sitnple interest n te Property (subject to the Permitted Exceptions) and the validity
and priority of the lien of this Deed of Trust to the Beneficiary and its successors and
assipns, against all claims and demands whatsosver of sny Person (hereinafter defined),
There are no defenses or offsets to this Deed of Trust ot to any of the Obligations as of

the date hereof,

(c)  ‘The Trustor represents and warrants to the Beneficiary that any building
hereafter constructed on the Land (while such Land is owned by Trustor and remains
subject to this Deed of Trust) shall be in compliance with afl applicable zoning and
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building codes, crdinances and regulations, al;a.ll lie wholly within th-u boundaries of the
Land, nad shail be an independent and self-contained operating unit;

(d) The Trustor shall execute, acknowledge and deliver to the Beneciary any
documents and instruments which the Beneficiary may reasonably request from time to
time for the better-asauring, conveying, assipning, transferring, confirming or perfecting
the Rensficlary’s security and rights under this Deed of Trust,

Section 2.04. Liens. The Trustor shall not, directly or indirestly, craate or suffer
or permit to be credted, or to stand, against the Property or any pottion thereof, or against
the rents, issues and profits therefrom, any Hen, charge, motgags, deed of tust, adverse
clajm or other encumbrancs (hersin collectively referred to as a “lien™), whether seniot or
junior i lica to this Deed of Trust, other than the lien of this Deed of Trust and the
Penmitted Exceptions; provided, however, that nothing contained in this Parapraph 2.04
shall require the Trustor to pay any real estate taxes or other Irmpositions (as heveinafier
defined) prior to the time when same are requited to be paid under this Deed of Trust,
The Trustor will keep and maintain the Property free from all liens arisiog in connection
with the supply of lzbor or materials relating to the construction, alteration, modification
or repair of the Improvements or the Property. The Trustor agrees to discharge the same
of teeotd by payrment or bond within thirty (30) days after the filing thereof.
Notwithstanding anything to the contrary contzined herein, in no event ghail the Trustor
do or perimit to be done, or omit to do ot permit the otission of, any act or thing, Whrm':
such act or omission would impair the secunity of this Deed of Trust,

Section 2,05, Impositions. The Trustor shall pay, at least five days before tho date
due, all real estate taxes, personal praperty 1axes, assessments, water and sewer rates and
charpes, license fees, all charges which may be imposed for the use of vaults, chutes,
arcas and other space beyond the lot line and abutting the public sidewalks in front of or
adjoiping the Land, and all other governmental levies and charges (collectively, the
“Impositions"), of every kind and nature whatsosver, general and special, ordinary and
extraordinary, foreseen and unforeseen, which shall be assessed, levied, confinmed,
imposed or becorne & lien upon or against the Property or any part thereof, or which shall
become payable with tespect thereto, The Trustor shall deliver to the Benefeiary, within
twenty (20) days after the due date of each payment in connection with the Impositions or
any ssessment for local improvements (“Assessment™), the original or a true photostatie
copy of the official receipt evidencing such payment or other proof of payment
satisfastary to the Beneficiary.

Section 2,06, Insurance,

()  The Trustor shall provide, at its sole cast and expense, and keep in force for
the benefit of itself and the Beneficiary, with respect to the Land, Improvemnsnts and
Accessories: (i) coraprehensive goneral lability inswrance against claims for bodily
injury, death or property damage; (i) workers' compensation insurance ag required by
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law: and (iti) special form property insurance (including loss of rents for & minirmum
period of one year) and endorsements for coverages for flood, earthquake, windstorm,
earth movement, sinkholes, demolition, increased cost of construstion and contingent
operztion of building laws coverages, oo a replacement cost basis to cover the full
insurable value of the Improverments, Accessories and other insurable improvements; and
(iv) such other insurance with respect to the Propetty or any part thereof or any
replacements or substitutions therefor, as the Beneficiary may reasonably require.

() The policies of insurance required by Stbpamgraph 2.06(8) hereof shall be
with companies, in forms and amounts, and for sich reazonable petiods ag the
Beneficiary shall require from time to time, and shall msure the respective interests of the
frustor and the Beneficiary, The full amount of the proceeds of any insurance covering
real property or tangible personal property subject to a lien or sccurity interest in favor of
the Beneficiary granted pursuant to any of the Loan Docaments in the case of cach
separate loss in excess of $10,000 (2 “Major Loss™) required under clause (jii) of
Subparagraph 2.06(z) heraof, shall be payable to the Beneliciary pursuant to & nomn-
contributing loss payee endorsement satisfactory to the Beneficiary. Certificates of
Insurance and true photocopies of the original policies and renewals thereof covering the
risks required to be insured against in accordance with this Deed of Trust, bearing
satisfactory evidence of payment of all premitmns thereon for the succeeding one year
period, shall be delivered to and held by the Beneficiary, and within five (5) days of
demand by the Beneficiary the Trustor shall deliver to the Beneficiary the ariginal
policies and remewals, replaccments or endovsements thercof and shall assign to the
Beneficiary said policies of insurance as additional security for the indebtedness and
other obligations secured hereby. Al least twenty (20) days prior to the expiration of each
policy required to be pravided by the Trustor, the Trustor shall deliver Centificates of
Insurance evidencing renewal or replacement thercof along with true photocopics of any
endorsements or any renewal or replacement policics to the Beneficiary with satisfactory
evidence of payment of all preminms thereon.

(¢) Al insurance policies required in accordance with this Deed of Trust shall:
(1) include effective waivers by the insuter of all tights of subrogation againat the
Trustor, the Beneficiary, eny lesses or othet occupant of all or any part of the Property, or
any other Person which contrals, is controlicd by or ia under commen control with any of
the foregoing; (2) provide that the full amount of the proceeds of such insurmee (other -
than the proceeds from the insurance required under clause (iif) of Subparagraph 2 06(s)
hereof) shall, in the case of each separate Major Loss, be payable notwithstanding: (A)
any act; failure to act or negligence of or violation of warranties, declarations or
conditions contained in such policy by any named insured; (B) the vccupation or use of
the Improvernents or the Land for purposes more hazardous than permitted by the erms
thereof: () any foreclosure or other action or proceeding taken by the Beneficiary
putsuant to any provision of this Deed of Teost; or (1) any change in title to or ownership
of the Property; (1) provide that no cancellation, reduction in amount or material ghange
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in coverage thereof shall be effective until at least thirty (30} days afier receipt by the
Beneficiary of written notice thereof; and (4) be rcrsonably satisfactory to the
Beneficiary in all other respects. The Trustor shall not permit any condition to exist with
respect to- the Property which would wholly or partially invalidate any of the insurance
thereon. '

(d)  The Beneficiary shall have the right but uot the obligation, on behalf of the
Trustor, 10 adjust and comptomise any claims under auch insurance in the case of a Major
Loss, collect and receive the proceeds thereof and executs and deliver all proofs of loss,
receipts, vouchers; checks, drafls, releases and other documents in connection with such
claims. The Beneficiary is hereby irrevocably appointed attorney-in-fact for the Trustor
{which appointment is coupled with an interest) for such purposcs, and the Trustor shall,
upon request of the Beneficiary, proraptly cxecuts any proofs of loss, teceipts, vouchers,
checks, drafts, releases, and other documents in connection with such claims.

{6} The Beneficiary may deduct from the proceeds of the insurance required to
be oblained by the Trustor pursuant to Subparagraph 2.06(a) hereof, other than the
insurance required under clauses (iy and (ii) thereof, any expenses (including, without
limitation, reasonable attomeys’ faes and dishursements) incurred by it i coomection
with obtaining such proceeds, aud the Bencficiary may, at its option, release the balance
of such procesds to the Trustor for the restoration of the Property (“Restoration™) or
apply the balance of such proceeds in reduction or satisfaction of all or part of the
Obligations, whether or not then due and payable (in such order of priority as is stipulated
in the Mote), Upon the oceucrence of any Default all of the Trustor's tight, title and
interest in and to alt such policics, including uncarned premiums thereon, shall be
deemed assigned to the Beneficiary. The application of such insurance proceeds towasd

" the payment or performance of the Obligations shall not be deemed & waiver by the
Beneficiary of its right to receive payment or performance of the remainder of the
Obligations and the intercst thereon in accordance with the provisions of the Loan
Documenis. -

()  Inthe gvent of a sale, transfar or other disposition by the Beneficiary of any
of the property of the Truster, the purcheser, assignee or transferes of such propecty shall
succeed to all of the rights of the Trustor, including any right to ynearned premniums, in
and to all policies of insurance which the Trustor is required to maintain under this
Paragraph 2.06 and to all proceeds of such insumnce.

(g)  The Trustor's policies of insurance may he maintained under “blanket
policies” insuring the Property and other property owned by the ‘Trustor, provided that
such blanket policies shall: () separately set forth the amount of the insurance appliceble
to the Propurty (except a3 to the insurance required under clauses (i} and {if) of
Subparagraph 2,06(a) hereof), (ii) otherwise comply with the provisions of this
Paragienh 2.06, and (iii) afford the same protoction to.the Beneficiary as, in the
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Beneficiary’s judgment, would be provided by policies individually applicable to the
Property,

(h) Trustor shall not obtain or permit to be obtained separate insurance
concurreiit in form or contributing in the event of loss with the insuranes the Trustor is
required to maintain veder the provisions of this Parapraph 2.06.

Section 2.07, Condermmation.

(2)  The Truator shall give notice to the Beneficiary immediately upon- the
Trustor's learning of the commencement of eny aclion or proceeding to take all or any
part of the Property by exercise of the right of condemnstion or eminent domain or of any
action or procecding to close or to alter the grade of any strect on or adjoining the Land.
The Benoficiary may participate together with the Trustor in any such actions or
- proctedings in the name of the Beneficiary or, whenever necessary, in the name of the
Trustor, and the Trustor shall deliver to the Beneficiary such instruments as the
Beneficiary shall request to permit such participation. The Trustor shall not settle any
such action or proceeding or agree to accept any award or payment without the prior
consent of the Beneficiary (which consent Reneficiary may deny ia its sole discretion),
and the total of all awards made or allowed with respest to all fight, titte and interest in
and to the Property or the portion or portions thereof taken or affected by such
condemnation or eminent domain proceeding and any interest theteon (hercinafter
collectively callcd the “Award”) is hereby assigned 1o and shall be paid to the Beneficiary
and the amount received shall be retained and applisd as provided in

Subparapraph 2.67(b) hereof.

() The Obligations may be accelerated at the option of the Beneficiary after
giving notice of intention to aceelerate as sat forth in the Note as 2 result of the exercise
of the right of condemnation or eminent domain (sometimes hereinafter referred to ag a
“Taking™: (I) in respect of any part of the Property that catses any of the resulis
described in the next sentence hereof oz (I} in respect of ail of the Property. With respect
to a partial Taking, the right of aceeleration described in the preceding sentence shall be
applicable if a5 a rosult of such partial Teking so much of the balance of the Propetty is
taken as will, in the Beneficiary's reasonable apinion, materially and adversely affect the
extent to which the Collateral (defined in the Loan Agroement) secures the Obligations,
in which event the Beneficiary shall retain and apply the Award toward payment and

_pecformance of the Obligations (in such order of priority as is stipulated in the Note);
provided, however, that to the extent that the net amount of the Award actually received
by the Beneficiary shall exceed the amount required to satisfy in full the then total
arnount of the Obligations, the Beneficiary shall pay over to the Trustor the amount of
such excess and provided, further, that unti} Beneficiary actually receives payment of the
net amount of the Award in an amount equal to the then total amount of the Obligations,
the Obligations shall continue unimpaired, If there is o Taking of a portion of the

Property in any such proceeding and the Beneficiary does not accelerate the Obligations,
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thei at the aption of the Beneficiary, the Award shall be: {i) retained and applied by the
Bengficiary toward the payment of the ObHgations in such order of prionty as is
stipulated in the Note; or (i) disbursed by the Beneficiary, in accordance with the Project
Completion Reserve dishursement provisions set forth i the Loan Agreement, to pay the
cost to restore any [mprovements existing on the portion of the Pyoperty not Taken as
neacly as practicable to the condition that existed prior to such Taking. In no evont shall
the Beneficiary be required to discharge this Deed of Trust and reconvey the Property
until the Obligations are fully paid and the Beneficiary shall not be required to relense
from the lien of this Deed of Trust unti! the Obligations are fully paid any portion of the
Property so Taken until the Beneficiary receives the entire amount of Award for the
portion so Taken. - : ‘

(c) The spplication of the Award toward payment of the Obligations or
restoration of [mprovements shall not be deemed 3 waiver by the Beneficiary of its right
to recsive payment or performance of the balance of the Obligations in accordance with
the provisions of the Loan Documents. The Benofictary shall have the right, but ghall be
under oo obligation, to question the amount of the Award, and the Benefliviary may
accept same without prejudice to the rights that the Beneficiary may have to guestion
such amount. In any such condemnation or eminent domain action ar proceeding the
Beneficiary may be represented by attorneys selected by the Beneficiary, end all sums
paid by the Beneficiary in connection with such action or proceeding (including, without
{imitation, reasenabic attomeys’ fees and disbursements} shatl, on demand, be
immediately dus fram the Trustor to the Beneficiary znd the sarne shall be added to the
Obligations and shall be sesured by this Deed of Trust. ‘

(d) Notwithstanding any Taking by condemnation et eminent domain, closing
of, or alteration of the grade of, any street or other injury to or decreasc in value of the
Property by aay public ot quasi-public authority or corporation, the Obligations shall
continne to bear interest at the rate payable pursuant to the Note until the Aweard shall
have been actually received by the Beneficiary, and any reduction in the Oblipations
resulting from the application by the Beneficiary of the Award shall be deemed to take
cifect only on the date of such receipt.

Section 2.08. Restoration. If: (a) the Property intludes Improvements or
Accessories (whether now existing or hereafter mede), and such Improvements or
Accessories shall be daraaged or destroyed, in whole or in part, by fire or other casualty,
or by any Taking in condemnation proceedings or the exercise of any right of eminent
domain: and (b) the Beneficiary releases or agrees to release lo the Trustor the proceeds
of any msurance payable to the Beneficiary or the procecds of the Award, lesa any
expenses (including, without limitation, reasonable attorneys' fees and dishursements)
inourred by the Beneficiary in obtaining same, and upon conditions satisfactory to the
Beneficiary; then the Trustor shall promptly restore, replace or rebuild the same 1o as
nearly as possible the value, quality and condition they were in immediately prior to such
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fire or other casualty or Taking, with such alierations or changes as may be approved in
writing by the Bensficiary. The Trustor shall give immediate notice to the Bmeficiary of
any damage or destrustion to the Property by fire or other casualty,

Section 2.09. Deposits for Impositions and Jpsurance. Notwithstanding anything -

to the conbary contained in any of the Loan Docutments, upon demand by the Beneficiary
at any tite and from time to time, the Trustor shall deposit with the Beaeficiary on the
first day of each month an amount equal to one twelfth (1/12th) of the sum of
{collcctively, the “Annual Payments™): (i) the sggregate annual payments for the
Tenpositions; (i) the annual inzumoce presuiutas on the policies of insurance required to
be obtained and kept in force by the Trustor under this Deed of Trust; and (fii) all other
periodic charges (other than interest and principal under the Note) arising out of the
ownetship of the Property or any portion thereof which are ot with notice or the passage
of time or both will become a lien against the Property or any part thereof. In addition,
upon demand by the Beneficiary at any time and from time to time, the Trastor shall
deposit with the Bencficiary such sum of monay which, tegether with such monthly
installraents, shall be sufficient te pay all of the Annual Payments at Jeast forty-five {45)
days priot to the due date thercof. If the amount of any of the Annual Payments ae not
ascertainable at the time any deposit is required to be made, the deposit shall be made on
the basis of the Reneficiary’s cstimate thereof, which the Beneficiary may change from
time to tirne, ‘The funds so depositsd with the Bencficiary shall, provided that no Default
shall bave occurred under this Dead of Trust, be applied in payment of all of the Anuual
Payments when due to the extent that the Teustor shall have deposited funds with the
Beneficiary for such pucpose. In the event of any Default the funds deposited with the
Beneficiary may, at the option of the Bencficiary, be retained and spplied toward the
payment of any or afl of the Obligations, in such order of priotity a3 is stipulated in the
‘Note, but no such application shall be deemed to have been made by operation of law ot
otherwise until actuaily made by the Bepeficiary. The whole of the Obligations shall
become due and payable at the option of the Beneficiary after the giving of notice of
intention to accelerate as set forth in the Note and the failurc of the Trustor to deliver
payrment of any of such deposits or after the failuse of the Trustor to deliver to the

. Beneficiary, within ten (10) days after request by the Beneficiary, 2 statement certified by
an authorized officer of the Trustor, specifying the current amounts of all of the Annual
Payments. At any time when deposits are required to be made under this Paragraph 2.09
the Trustor shall furnish the Beneficiary with a bill for each of the Anngal Payments
and/ar such other documents vecessary for their payment at least twenty (20) days prior
ta the date they first become due. Upon an assignment of this Deed of Trust, the
Beneficiary shall have the right to pay over the balance of such deposits in its possession
which hnve pot been applied to the Obligations to the assignee, ahd thercupon the
Reneficiary shall be completely reteassd from alf liability with fespect to such depasits
and the ‘rustor shall look solely to the assignee in reference thereto. The provisions of
the preceding sentence shall apply to each and every assignment or transfer of such
deposits to & new assignes.
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Beneficiary agreed not to exerciss its rights under this Section 2,09 pravided that
fo Default has occurred and provided that Trustor has at all imes fully, faithfully and
timely complicd with all of the provisions of Sections 2,05 and 2,06 of this Decd of
‘Prust. Nothing contained herein shall be deemed to extend the Maturity Date for the
Loan established in the Note. '

Baction 2.10, Maintenance and Alterations,

(a}  Ifthe Propery includes Improvements and Acnessories (whether now
existing or hereafter made), the Trustor shall put, keep and maintgin such Improvements
‘and Accessories in the same or better order, condition and repair as they ware in upon
original installation, and the Trustor shall make or cause to be made, at and when the
same shall become necessary, all smuctucal and non-steuctural repairs, whether exterior or
interior, ordinary or extmordinary, foreseen or unforeseen in 2 good and workmanlike
mapner. The Trustor shall not commit or suffer any waste or abandonment of the Land,
the tmprovements or Accessories, and shall ot demolish or remove or permit the
demolition ot removal of the Improvements or Accessories, or any part thereof, without
the prior written consent of the Beneficiary in each instance.

(b)  The Trustor shall not make any alterations to all or any part of the
Improvements or Accessories, or constct additions to all or any part of the
Impiovements or constuct any new ar additional buildings on the Property without the
prior written consent of the Beneficiary in each instance, which consent shall not be
unreasonably witbheld or delayed, snd then only upon terms and conditions satisfactory
to the Beneficiacy.

Secton 2.11. Compliange with Laws.

(a)  The Trustor shall promptly comply with, or cause to be complied with, all
present and future laws, statutes, ordinances, rules, regulations and other requircments of
all governmental authorities whatsoever having jurisdiction of or relating 1o all or any
part of the Property and the sidewalks, curbs and alleys adjoining ar abutting the Land,
and the condition, repair, maintenance, us¢ and occupation thereof if non-compliznce .
therewith would result in imposition of any fine, penalty, licn or criminal liability en
Trustor of the Property, or would result in commencement of proceedings for forecloaure
or forfeiture of Trustor's interest in the Propérty; and the Trustor shall promptly make, or
cause to be made, all changes, alterations and itnprovements to the Property necessary o
comply with all such present and future laws, statutes, ordinances, rules, regulations and
other requiremnents to the extent aforesaid. Except as otherwige set forth in the next
senterice hereof, the Trustor shall not initiate, support, assistor acquiesce in any change
in the zoning classification of the Property or any part thereof without the prior writttst
congsent of the Beneficiary.
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{(6)  'The Trustor shall promptly pesform and observe, or cause to be performed
aud obsarved, all of the terms, covenants and conditions of all instruments of record
affecting the Property, non-complirnce with which may affect the security of this Deed of
Trust, or shall impose any duty or obligation upon the Trustor, and the Trustor shall do or
couge to be done all things aecessary to preserve intact and unimpaiced any and afl
easements, appurtenanses and other interests and rights in favor, or of constiteting any
portion of, the Propsty.

{c) Notwithstanding anything to the contrary contained herein, the Trustor shall
not use o permit the use of the Property in any manner which weuld impair or adversely
affect the value or wiility of the Property of increase the risk of fite or other casualty,

Section 2.12. Leasing.

(a)  The Trustor shall not, without the prior writtta approval of the Beneficiary
in each instance, which approval shall not be onrensonably withheld or delayed: (i) enter
into or change, amend or modify, in any manner whatsoever, any Lease; (i) terminate or
cancel, or acoept 2 surrender or suffer or permit any cancellation, termination ar
swrrender of, any Lease, in any manner whatsosver or (iii) receive, collect or accept, or
pettait the receipt, ¢ollection or acceptance of, any prepayment of tent of other charges
uader any Lease for more than one month, exeept that the Trustor may, at the time of the
execution of any Lease, accept rent security deposits, which shall be held by the Trustor

in accordance with Subparamraph 2. 12(0) hereof.

(b}  The Trustor shall at all times fully and promptly comply with, keep and
perform all of the tetms, covenants, provisions and eonditions of any and all Leases an
the part of the landlord thereundes to be complied with, kept and performed, and will not
do or permit anything to be done which will constitute a breach of any of the terms,
covenants, provisions and conditions of any of such Leazes. The Trostor shall enforce
the performance and observance of ench and every tetm, covenant, provision and
condition of each and every Lease to be pedormed or observed on the part of the tenant
thereunder. The Trustor shall give prompt notice to the Beneficiary of: (i) any notice
received by the Trustor of any default by the tandlord uader any Lease; (ii) the
commencement of any action or pmceeding by any tenant the purpose of which shall be
the cancellation of any Leass or a diminution or abatement of the rent paysble
thereunder; or (ii) the interposition by any tenant of any defengs or counterciaim in any
zction or proceeding brought by the Trustor against such tenant; and the Trustor will
cause a copy of any process, pleading or notive teceived or served by the Trustor in
reference lo any such action, defense or claim o be promptly delivered to the
Beneficiary. ‘The Trustor shail hold in trust all seourity depesits and advance rent given
ont acoount of any Ledse, and deposit such security in a bank or trust compaay and shall
not mingle such funds with other funds. The Trustor shall repay ar apply such funds only
in aceordance with the provisions of the applicable Leases.

]
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Section 2.13. Assipnment of Rents, The Trustor hereby absolutely and
unconditionally assigns to the Beneficiary the rents, issues and profits of the Property as
further security for the payment and performance of the Obligations, and the Trustor
grants to the Beneficiary the right to enter the Property for the purpose of collesting the
same and to let the Property, ot any part thereof, and to apply said rents, issies and
profits, after payment of all necessary charges and expenses, on account of the
Obligations. This assignment and grant shall continue in effect until the Obligations are
fully paid and performed. The Bencficiary hereby waives the right to sdter the Propetty
for the purpose of collecting said rents, issues and profits, and the Trustor shall be
entitled to collest, receive and use said rents, issues and prafits, undl the occurrence ofa
Defanlt under this Deed of Trust. The Trustor shall, from time to time upon request by
the Benshiciary, excoute, acknowledge and deliver to the Benefiviary, in form satisfactory
to the Beneficiary, separate assigarents cunfirming the foregoing assignment. The
Beneficiary shall not be obligated to perform or discharge any obligation or duty to be
performed or discharged by the Trustor under any Lease ot ather agresment affecting all
or anty part of the Property, and the Trustor hereby agrees lo inderanify the Beneficlary
for and zave it harmless from, any and all lighility ansing from any such Lease or other
agrocment or any assignments thersof, and no assignment of any such Lease or other
agrecmnent shall place the responsibility for the control, care, management or repair of all
or any part of the Property upon the Beneficiary, por make the Beneficiary liable for any
negligence in the management, operation, upkeep, repair or control of all or any part of
the Propecty resulting in injury, death or property damage. The Beneficiary or the
roaeiver shall be liabls to account only for rents and profits setually received by the
Beneficiary or the receiver as the case may be. Concurrently berewith, Truator bas
executed and deliversd an Assignment of Leases and Rents in favor of Beneficiary,
identified in the Schedule of Principal Loan Documents attached heteto, with respect @0
the Property. The terms of such Assignment of Leascs and Rents shall control in the
event of any conflict with the terms of this Paragraph 2.13. :

Section 2.14, Mo Claimg Againat Benefiojary,

{a)  Nothing contained in this Deed of Trust shall constihric any consent or
request by the Beneficiary, express or implied, for the performance of any Iabor ot
services or the furnishing of any materials or other property in respect of the Property or
any part thereof, or be construed to permit the making of any claim against the
Beaeficiary in respect of Jabor ot services or the fumnishing of any materials ot other
propetty or any claim that any Jien based on the performance of such labor or services or
the furnishing of any such materials or other property is prior to the lien of this Deed of
Trust.

()  If the Trustor shalf request the Beneficiary's approval or consent to any
matter and the Beneficiary shall fail ot refuse to give such consent or approval, the
Trastor shall not be entitled to any damages for any withhalding or delay of suoh
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approval or consent by the Bneficiary, it being intended that the Trustor’s sole remedy
shall be an action for injuwction or speeific performance and that such remedy shall be
available only in those cases where the Beneficiary shall have expressly agreed it writing
not to unreasonably withhold its consent or approval or where as a matter of law the
Beneficiary may not unrezsonably withhold its consent or approval.

Section 2.15. Bencficiary's Right to Perform Trustor's Covenants.

(a)  If the Trustor shall fail to fully and promptly pay, perform or observe any
of the Obligations priot to the expiration of any applicable grace period, then, in any such
event, the Beneficiary may, at its option, but without any obligation to do so, and without
waiving of releasing the Trustor from any of the Obligations, pay any Obligation or cost
or perform any Obligation or act or take such action as the Beneficiary docms necessary
or desicable in order to cause such Obligation to be paid, performed ot observed, as the
case may be. The Trustor hereby expressly grants to the Bepeficiary, and agrees that the
Beneficiary shall have, the absolute and immediate right to enter in and upon the Property
or any part thereof to such extent and as often as the Beneficiary, in its sole discretion,
deems necessary or desitable for such purpose, The Beneficiary may pay and expenid
such sums of money as the Beneficiary, in its sole discretion, deems necessary or '
desirable for any such purpose, and the Trustor hereby agrees to pay to the Beneficiary,
on demand, all such sums so paid or expended by the Beneficiary, together with interest
thereon from the date of each such payment or expenditure st the Default Rate
established in the Note (hereinafter, the “Default Rate"). Any interest which bas been
paid by the Trustor to the Beneficiary pursuant to this Pameveph 2,13 in axcess of the
maximium interest rate permitted by law shall be deemed payment in reduction. of the
principal amount of the Obligations, Al sums pajd or expended by the Bepeficiary
pursuant to this Paragraph 2.13, and the interest thereon, shall be added to and included in
the Obligations and shall be secured by the Ken of this Deed of Trust.

(b)  The Trustor hereby irevosably appoints the Beneficiary its true and lawful
attorney-in-fact in its narde or atherwise, to do any and all acts and to execute any and atl
documents which may be reasonably necessary or, in the opinion of the Beneficiary,
desirable to preserve any rights of the Trustor in, to or under the Leages or to effectuate
any rights of the Beneficiary under this Paragraoh 2.15 or contamed elscwhete in thiz
Deed of Trust. The foregoing power of attornsy is coupled with an interest.

Section 2,16, Certificates of Trustor, The Trustor, upan request of the
Benefictary, shall certify to the Beneficiary or to any proposed assignee of this Deed of
Trust, by an instument in form satisfactory to the Beneficiary, duly acknowledged, the
amount then owing on the obligations, the date to which any interest thercon has been
paid, and whether any offsets or defenses exist against payment therzof or performance of

any Obligation, withir five (5) days if the request is personally delivered, or within seven

(7) days if the request is made by mail. The Beneficiary and any proposed assignee of
this Dced of Trust shail have the right to rely on such certification, -
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Scction 2.17. Inspection and Financial Reports. The Beneficiary and its
authotized agents and employees shall have the night, at the Beneficiary’s option, to enter
into the Property at all reasonable times for the purpose of ingpecting the same. The
Trustor will furnish to the Beneficiary, within thirty (30) days after a request therefor, hut
not more than once a year, 8 detailed statement in writing, covering the petiod of ime
specified in such request, showing all income derived from the operation of the Property,
and al} disbursements made in comnection therewith, and containing a list of the names of
all tenants and accupants of the Property, the portion or portions of the Property occupied
_ by cach such tenant and occupant, the rent and other charges payable under the terms of
their leases ot other agreements and the periad covered by such leases o other
agreements.

Section 2.18. Accounting and Other Infoymation. The Trustor will keep books and

records of acoount in accordance with generally accepted accounting principles,
consistently applied, in which full, true 2nd comest entries ghatl be made of all dealings
and transactions relative to the Trustor and the Property. Upop request of Beneficiary
snade from time to Hime, 2 copy of said books and records of account, certified by a
general partner of Trustor, Trustor shall make availeble to the Beneficiary, at an office of
the Benaficiary within the State of New Jersey, and the oniginals of such books and
records shall be open to the inspection of the Beneficiary and its accouutants and its other
duly authorized representatives at Trustor's principal place of business within the stute if
which the Property is located during regular business hours. The Trustor further
sovenants that it will, within a reasonable time after any request by the Beneficiary,
furnish or cause fo be furnished to the Beneficiary such other information with respect to
the Trustor ot the Property as the Beneficiary may from time ta time reagonably request.

Section 2.19. Assiznrent, This Deed of Trust is assignable by the Beneficiary
withott natice to the Trustor, and any assignment of the same by the Benefliciary shall
operate to vest in such assignec the same right, title and interest as.was vested in the-
feneficiary and all rights and powers herein conferred,

Section 2.20. Due on Sale.

{2) To the extent permitted by law, except as otherwise set forth in Paragraph
2.20{d) and in Paraggaph 2.20(e) helaw, the Property shall not be sold, transferred or
conveyed, in whole of in part, whether voluntarily ot involuntarily, by operation of law or
otherwise, or lease the cntire premises, without, in ezch instance, the prior written
consent of Beneficiary. No mortgage, desd of trust, ien or other encumbrance shall be
made or fled against or with respect to the Property, without the prior written consent of
Beaeficiary. In the event any such mortgage, deed of trust, lien or other encumbrance
chatl be made ot filed and Beneficiary elects not to accelerate, such forbearance may be
predicated on such terms and conditions as Beneficiary may, in 1ts sole discretion,
require, including, but not limited 1o, Beneficlary’s approval of the transferee’s
ereditworthiness and management ability, the execution and delivery to Beneficiary by
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transferee prior to the sale, transfer, assignment, lease or conveyance of 2 written
asswoption agreement containing such terms as Beneficiary may require, including, but
ot limited to, a paymeant of a part of the prinaipal amount of the Obligation, an increase
in the rate of interest payable on the Obligation, the payment of ap assumption fee, a
modification of the terros of the Obligation and such other terms ay Beneficiary may
require, or Beneficiary may require any of such modifications of the terms of the
Obligation without requiring an assumption thereof by the ransferee. Should the
Property be sold, traded, transferred, assigned, exchanged, leased or otherwisc disposed
of without the prior written consent of Beneficidry and should payment of auy portion ef
the Obligation thereafter be accepted by Benaficiiry, such accepiance shall not be
deemed a waiver of the requirement of Beneficiary’s consent in writing thereto or with
tespect to any other sale, trade, transfer, assignment, exchange, lease or other disposition.
No conditional bill of sale or chattel mortgage shall be made or fled againat any
Accessorics without the prior written consent of Benefisiary. If any such conditional bill
of szle or chattel mortgage is made or filed witk or without Beneficiary's prior written
consent, then after the occurrence of & Default all right, title and interest of Trustor in and
to all deposits and payments made thereon are herehy asgigned to Reneficiary.

{by  If the Trustor eaters into 4 instaltment sale contract or sells, conveys,
alicnates, assigns, mortgages ot transfers the Property, or any part thereof or interest
therein in any mannoer, ot 1eases all or substantially all of the Property or the
Improvements, whether voluntary or involuntary, or by operation of law ot otherwise,
then the Beneficiary shall have tho right, at its option, at any tine thercafier to declare tie
Chligations immediately due and payable. No waiver of this tight or defay in the
exorcise thereof shall operate as 2 waiver thergof unless the Beneficiary shall have
executed and delivered to the Trustor a written waiver of such right Trustor shall give
Beneficiary monthly teports summarizing in reasonable detail all Builder Contracts
entered info during the preceding month,

{¢)  Any sale, assigoment, lease, transfor, pledge, or other disposition, whether
voluntary or invelumtary, by operation of law or otherwise, of any partnership,
membership or other ownership interest or shares of stock in the Trustor, shall be deemed
to bie a transfer of the Property for the purposcs of this Section 2.20; provided, however,
that Trustor shall be permitted to sell, assign or transfer any membership or other
ownership interest in the Trustor if such sale, assignment or transfer does not change the
control, tanagement or majority awnership of Trustor,
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ICLE
RESPE IEAULTS AND REMEDIES OF B

Section 3.01. Defanlt The term "Defult” ag used berein, shall mean the
acourrence of any one or more of the following events:

(a}  adefault in the puyment of any installment of principal or interest when due
wnder the Note; or

()  adefault in the payment of any other sun when due i:crcunder or ur;ldm' the
late or any other Loan Docurment; or

) default in (i) keeping in force the insurance which the Trustor is required to

tmaintain under Paragranh 2.06 hereof or (ji} delivering or assigning the insurance
policies ar renewals or certificates thercof, or in reimbursing the Beneficiary for
premiums paid by it on such insumnes; or )

(d)  upon the actual or threatened waste, removal, alteration or demolition of
any part of the Property; or

(#)  default in complying with Trustor’s obligatioﬁs wnder Pamgx;mag. h2132
beseof or upon the assignment by the Trustor of any Lease ot of the whole or any part of

the rents, income or profits arising from the Property without the prior writtcn consent of
the Beneficiary; or

(B if the Trustor or any guamﬁtﬂr of all or part of the Obligations (a
*Chaaranior”) becomes insolvent; or

(g)  if the Trustor or any Guatantor generally docs not pay its debts as they
become due: or

{h)  ifthe Tristor or any Guarantor makes an assignment for the benefit of
creditors; or

(i) if the Trustor or any Guarantor calls or causes to be called a meeting of
ereditors for the compogition of debts; or

(i)  if there shall be filed by or with the consent or authorization of the Trustor
ot any Cuarantor a petition in banlraptey for liquidstion or for reorganization, or o
custodian, receiver or agent is appointed or authorized to take charge of its properties, or
the Trustor or any Guarentor authorizes any such action; ot

(k}  if there shell be filed against the Trustor or any Guarantor a petition in
bankruptey, for lguidation, or for reorganization, ot a custodian, receiver, or agent s
appointed or authorized to take charge of its praperties and the Tmster or such Guardutor,
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15 the case may be, has not Gonsented to or suthorized such sction and such action is not
dismissed vwithin sixty (60) days; or

()  the exercise of the right of condemnation or eminent dormain in respect of
ull of the Property or so much of the Property as gives Trustes the right of ecceleration 43

set forth in Paraeraph 2.07(k} hereof; or

{m) upon the Trustor directly or indircotly creating, suffering or permitting to be
created or to stand against the Property of any portion thereof or against the rents, issucs
and profits therefrom, any other lien (other thar any mechanic's or matetialmen’s lisns
that are discharged within the time and in accordance with Sectiop 2.04 heteof), charge,
sortgage, deed of trust or other encumbrance {other than the Permitted Exceptions),
without i each instance obtaining the Beneficiary’s prior written consent theeeto; or

(t) vpon the Hling of a lisn by the United States $o as to affect all or any part of
the Property and such lien not being discharged (by bond or atherwise) within ten (10)
days after Trustor receives notice of the filing thereof; ar

() upon the raerger, consolidation, lquidation or dissolution or sale or lease or
transfer of ull or substantially all of the assets of the Trustor or any Guarantor or the fling
of any notice of intention to do so; of h

()  upon the Trustor entering inte an installment sales contract or selling,
conveying, transferting, mortgaging, leasing or otherwise alienating or encumbering the
Propssty or any portion thereof or any interest thersin in any manner, whether voluntary
ot involuntary or by opérstion of law or otherwise, without the prior written consent of
the Beneficiary, cxcopt as otherwise provided in Paragraph 2.20(d), or upon the title o
equity of redemption in the Property being acquired, in whole or in part, by veluntary or
involuntary transfer, grant or assignment by any person, firm, corporation or entity other
than the Teustor or the Beneficiary; or

(q)  ifany representation or warranty of the Trustor set forth in this Deed of
Trust or in any other Loan Dosuraent or in any other writing given to the Beneficiary in
connection with the Obligations shall have been incorrect in any material respect as of the
titne when the same ghall bave been made; or

_ (r)  defaultin the performance of the Trustor’s obligations under
Paragraph 2.16 hereof; or

{s)  upon the oecurrence of an Event of Default under the Loan Agreement or
any other Loan Document; or

(1)  upon the failure of Trustor or any Guarantor lo comply with, satisfy or
pecform or observe any other term, covenant, condition ot agreement of such party

6

¥ D001 43821342

KF00093

L¥4 8 FLTSVCT W)
W it §



contained in the Note or any other Loan Document within the applicable cure period, if
any, provided therefor in such document; or

(u)  upon the failure of Trustor to comply with, satisfy, perform or observe any
other terra, covenaant, condition or agreement of Trustor herein (i.e., any term, covenant,
eondition or agrecment ot referred to in any other subparagraph of this Pargeraph 3013,
and such failure continues without cure for thirty (30) days after Trustee gives Trustor
notice thereof, or if such failure, by its nahure, cannot be cured within thirty (30) days,
Trustor fails to commence such cute within thirty (30) days after Trustee gives Trustor
notice thereof and thercafter to diligently prosecute curc to completion within sixty (60)
days. ’

(v}  Vincent Hesser ceascs to be the sole sharehalder of, or ceases to cotain and
exercise management and contro} of OneCap Partners MM ine., the Manager of Trustor
or any transfer of any owanership interest (directly or indirectly) in Trustor ocours in

violation of Paragraph 2.20(¢) hereof;
(w) OmeCap Parmers MM Inc. ceases to be the Manager of Trustor; o

{x} amy material breach or acceleration or commencement of proceedings
{whether non-judicial, judicial, public or private) to forcelose any other lies upon the
Property, whether or not such lien is permitted or unpermitted hereunder o1 prior or
subordinate to the lien of this Peed of Trust

Section 3.02, Beneficiacy’s Remedies Upon Defanlt. Upon a default, Beneficiary

may, ot Beneficiary's option, do any one or more of the following:

. (a)  1f Trustor has failed to keep or perform any covenant whatsoever contained
in this Deed of Trust, Benaficiary may, but shall not be ebligated to any person to do so,
perform or attemipt to perform said covenant, and any payment made or expense ineurred
in the performance or sttempted pecformance of any such covenant shall be and become 2
part of the Obligation, and Trustor promiges, upon demand, to pay (o Beneficiary, at the
place where the Qbligation is payable, all sums so advanced or paid by Beneficiary, with
interest from the date when peid or incurred by Beneficiary at the rate provided in the *
Loan Agreement, the Note or the Guaranty for past Jus payment. No such payment by
Beneficiary shall constitute a waiver of any default. In addition to the liens and security
interests hereof, Beneficiary shall be subrogated to all rights, titles, liens and security
intercsts securing the payment of any debt, claim, tax or assessment for the payment of
which Beneficiary may make an advance, or which Bepeficiary muy pay.

(t)  Beneficiary may, without notice, demand, presentment, notice of
nonpayment or nonperformance, protest, notice of protest, notice of intent to accelerate
(cxcept as otherwise expressly provided in the Notc), notice of accelemtion or any ather
notice or any other action, alt of which are hereby waived by Trustor and all other partiss
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abligated in any manner whatsoever on the Obligation, declare the entire unpaid balanes
of the Obligation immediately due and payable, and upon such declaration, the entire
unpaid balance of the Obligation shall be immediately due and payable.

(&)  Imespective of whether Beneficiary exercises the right provided in
Patagmaph 3,02(b) above, Beneficlary in person of by agent or by court-appointed
receiver may cotsr upon, take pusseasion of, manage and operate the Property or any part
thereof and do all things necessary or appropriate in Beneficiary's sole discretion in
connection therewith, including without liritation making and enforcing, end if the same
be subject to modification or cancellation, modifying or canceling Leases upon such
termns or conditions as Beneficiary deems proper, obtaining and evicting tenants, and -
fixing or modifying Rents, contracting for and making repairs and alterations, and doing
any and all other acts which Beneficiary deems proper to protect the security thereof,
including taking any remedial measures resulting from the actual or threatened release of
Hazardous Substartces on the Property, in which event the decision of Beneficlary as to
whether there exists an actal or threatened release of Hazardous Substances shall be
deemed reasonable and conclusive; and either with or without so taking possession, in its
own name or in the name of Trustor, sue for or otherwise collect and receive the rents,
issties and profits including those past due and unpaid, and apply the same less costs and
expenses of operation and collzction, including reasoneble attorneys’ fees, upon any
indebtedness secured hereby, and in such order as Beneficiary may determine. Upon
request of Beneficiary, Trustor shall assemble and make available to Bencficiary at the
site of the real propetty encumbered hereby any of the Praperty which has been ramaved
therefror. ‘The entering upon and taking possession of the Property, or any part thereof,
and the collection of any rents, issues and profits and the application thercof as aforesaid
shal not curs o waive any defiult theretofore or thereafter occurring or affect any notice
or default hereunder or invalidate any act done pursuant to any such default or notice.
Notwithstanding continuance in possession of the Property or any part thercof by
Beneficiary, Trustor or & receiver, and notwithstanding the collection, receipt and
application of the Rents, Beneficiary shall be entitled to exercise every nght provided for
in this Deed of Trust, any other Loan Document or by law or in equity upon or after the
aceurrence of a Default, inchuding without limitation the right to.exercise the power of

sale. Any of the actions referced to in this Paragraph 3,02(c) may be taken by Beneficlary

irrespective of whether any notice of default or eleation to sell bas been given heceunder
and without regard to the adequacy of the security for the indcbtedness hereby secured,

(d) Beneficiary may bring an action in any court of competent jurizdiction to
foreciase this instrumeat of to enforce any of the covonants and agreements hereof.

(¢)  Bencficiary shall have the right, with the irrevocable consent of Trustor
hereby given and evidenced by the execution of this Deed of Trust, to appoint itself as
recoiver ot to obtain appointment of a receiver by any court of competent jurisdiction
without further notice to Trustor, which receiver shall be authorized aud empuwered to
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enter npon and take possession of the Property, including all personal property used upon
or in connection with the real property herein conveyed and all bank aceounts
encusbered by this Deed of Trust or the Loan Documents and contuining funds
associated with the Property, to let the Property, to receive afl the rents, issues and profits
due or ta become dug, and apply the rents, issues and profits after payment of all
necessary charges and expenses to reduction of the Obligation, Trustor hereby assigns
the rents, issues and profits to Beneficiary as additional seeumity for the Obligation,
together with the Leases and all other documents evidencing the rents, issues and profits
bank accounts, and any and all deposits held as security under the Leases. At the option
of Beneficiary, the recciver shall accomplish such entry and taking passcsston ofthe
Froperty by actual entry and possession or by notice to Trustor. The receiver so
appointed by s court of competent jurisdiction shatl he cmpowered 1o issue recaiver’s
certificates For funds advauced by Beneficiary fot the purpose of protecting the value of
the Property as security for the Obligation. The amounts evidenced by receiver's
certificates shall bear interest at the Default Rate specified in the Note and may be added
to the cost of redemption if the owners of the Property, Trustor, or a junior lienholder
redeems at the Trusiee's Sale,

(9  Ifany Event of Defauit ocours, Beneficiary is authorized and empowered,
without further notice, to execute or cause the Trustes to execute a written notice of
default and of election to cause the Property to be sold as required by law or as otherwise
provided herein, and the Trustee shali file such natice for record in each county wherein
the Property or any part thereof is situated. After such filing, the Trustes may Tawfully
foreclose and shall foreclose the lien of this Deed of Trust, and sell and dispose of the
Property in masse or in separate parcels (as Bensficiary may elect) and all the right, title,
and interest of Trustor therein, at a public auction at any place then authorized by law a3
may be specified in the natice of such sale, for the price permitted by law (the “Trustee's
Sale™), legally required public netice having previously been given of the time and place
of such sale. The Trustee, without demand on Trustor, shall selt the Property on the date
and at the time and place designated in the notice of sale, either az a whole or in separate
parcels, and in such order as it may determine (but subject to any statutory tight of
Trustor to direct the order in which such Propeety, if consisting of several known lots or
parcels, shall be sold), at public auction to the highest bidder, the purchase price payable
in lawful money of the United States at the time of sale. The person conducting the gale
tnay, for any cause he décms expedient in accordance with applicable luw, postpone the
sale from time to time vntil it shall be completed and, in every case, notice of
postponement shall be given as required by law. Trustee shall execute and deliver to the
purchaser its deed conveying the property 30 sold, but without apy covenant of wamanty,
express or implied. The recitals in the deed of any matters or facty shall be conclugive
proof of the truthfulness thereof, Any person, including Reneficiary, may bid at the sale.
Trustee shall apply the proceeds of the sale to payment of (1) the costs and expenses of
exercising the power of sale and of the salg, including the payment of the Trustee"s and
attorneys’ fees; (2) cost of any evidence of title procured in conaection with such sale; (3)
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all sums expended under the tcms hereof, not then repaid, with acerued interest as
provided hercin from date of expenditure; (4) 2l other snins then secured hereby; and (5)
the remainder, if any, to the person or persons legally entitled thereto, or the Trustee, in
its discretion, may deposit the balance of such proceeds with the County Clerk of the
county in which the sale took place.

{g)- Upon the occurrente of a Default, Beneficiary shall have the option to
declare all sums secured hercby immediately due and payable upon notice of intent to
accelerate as sct forth in the Note, and to foreclose this Deed of Trust in the manner
provided by law for the foreclosure of mortgages on real property and Beneficiary shall
be entitled to recover in such procecding all costs and expenses incident thereto,
including réasonable attomeys’ fees i such amount as shall be fixed by the court.
Trustor hereby waives all tights to the marshalling of Trustor's assets encumbered by this
Dised of Trust to the fullest extent permitted by law, including the Property, and all rights
to require the Property to be sold in several parcels. The proceeds or avails of such 4 sale
pursuant to the foreclosure of this Deed of Trust as 2 mortgage shall firat be applied to
pay all reasonable fees, charges, costs of conducting such salc and advertiging the
Property, and attorneys’ fees as herein provided, second to pay to Beneficiary the then
autstanding amount of the Obligation with interest at the rate set forth in the Note, and
third to the person so eatitled, subject to‘applicable law. Beneficiary may purchase all or
any part of the Property at such sale. Any purchaser at such sale shall not be responsible
for the application of the purchase money. During any redemption period subsequent to
the such zale, the amount of Beasficlary's bid entered at such sale shall bear interest at
the maxipoum lawiit rate of intorest,

(t)  Upon the ocourrence of an Bvent of Default as a result of any of the
representations or warrantics concerning Hazardous Substances set forth in the Loan
Agreement or any other Loan Docurmnent being untrue, Beneficiary may comunenes and
maiptain an action or actions in any court of competent jurisdiction for breach of
contract, whether corumenced prior to foreclose of the Property or after farcclosure of the
Property, and to seck the recovery of any and all costs, damages, expenses, fees,
penalties, fines, judgments, indemnification payments to third parties, and other out-of-
pocket costs of expenses actually incurred by Beneficiary (the “Epvironmenta! Costs™)
incurred or advanced by Beneficiary relating to the cleanup, remediation or other
response action required by any applicable Iaw telating to Hazardous Substances or to
which Beneficiary believes necessary to protect the Property, it being conelusively
presumed berween Beoneficiary and Trustor that all such Environmentd Costs incurred ot
advancéd by Bencfieiary relating to the cleanup, remediation or other response action of
or to the Property were made by Beneficlary in good faith. All Envirenmental Costs
incurred by Beneficiary under this Section (including without limitation court costs, :
consultant fees and attorneys® fees, whether ineurred in litigation or not and whether
hefore or after judgment) shail be considered Obiligation and shall bear interest at the
Default Rate established in the Note from the date of expenditure uatil paid in full.
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Beneficiary shall have the tight to bid, at the sale of the Property held under Section 6.6
the amount of the Environmental Costs, plus interest at the Default Rate established in
the Mote, in addition to apy otlier amounts comprising the Obligation.

' @)  [Ifthis Deed of Truat is foreclosed by the Trustee, the Trustee shall allow 2
reasonable amount of attorneys' feas for sevices rendered in the supervision of such
foreclosure proceedings as a part of the cost of foreclosure. If the-foreclosure
proceedings are made through court proceedings, attomeys' fees in-an amount
dotermined by the court to be reasonable shall be taxed by the court as a part of the cost
of such foreciosure proceedings.

)  Trustor, for itsclf and for all persons hereafier claiming through or under it
or who tray at any titie hereafter become holders of liens junior to the Iien of this Deed
of Trust, hereby expressly waives and releases all rights to direct the order in which any
of the Property shatl be sold and to have the Property and any other propety now of
hereafter constituting security for the Obligation marshaled upon any foreclosure of the
lien af this Deed of Trust. Beneficiary shall bave the right to seil the Property as a whole

or in sepatate parcels, -

(k)  Each right, puwer, aad remedy herein conferred upon Beneficiary or the
Trustee is cumulative of every other right or remedy of Beneficiary or the Trustes,
whether conferred herein or by taw, and may be enforced concurrently.

()  Beneficiary may, or Trustee may upon written request of Beneficiary,
proceed by suit or suits, at law or in equity, to enforce the payment and performance of
the Obligation itt accordance with the terms hercof and of the Loan Documnents, to
foreclose the liens and security interests of this Deed of Trust as against alk or any part of
the Propety, and to have al] or any part of the Property sold under the judgment or decres
of 2 court of campetent jurisdiction.

(m) After notification, if any, hereafter provided in this Subsection, Beneficiary
may sell, lease or otherwise dispose of, at the office of Beneficiary or on the Land or
elsewhere, as chosen by Beneficiary, all or any part of the Accessories, in their then
condition, or following any commercially reasonable preparation or processing, and each
Sale (as used in this Subscation, the term “Sale” moans any sele, lease, or other
disposition made pursuant to this Subsection) may he a3 a uait or in parcels, by public or
private procecdings, and by way of one or more contracts, and, at any Kale it shall not be
necessary to exhibit the Accessories or part thereof being sold. The Sale of any part of
the Accessories shall not exhaust Beneficiary’s power of sale, but Sales may be made
from time to time until the Obligation is paid and performed in full. Reasonable
notification of the titne and place of any public Sale pursuant to this Subsection, or
reasonable notification of the time after which any private Sale is to be made pursuant to
this Subscction, shall be sent to Trustor and to any other person entitled under the Code
(as hereinafter defined) to notice; provided that if the Accessories or part thereof being
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sold art perishable, or threaten to decline rapidly in value, or are of a type customarily
gold on a recopmized market, Beneficiary may sell, lease or otherwise dispose of the
Acceysories, or part thereof, without notification, advertizement or other notice of any
¥ind. It is agreed that notice sent of given not less than five (5) calondar days prior to the
taking of the action 1o which the notice telates, is reasonable notification and notice for
the purposes of this Subsection. -

{(n) INTENTIONALLY OMITTED.

{0)  Beneficiary may retain the Accessories in satisfaction of the Obligation
whenever the piroumstances are such that Beneficiary is entitled to do so under the Code.

(p)  Beneficiary may buy the Property or any part thereof at any public sels ot
judicial sale.

{qQ) Benehciary may buy the Accessories o any patt thereof at any private sale,
if the Accessories or patt thereof being sold are & type customarily sold in a recognized
" market or & type subject to widely distributed standard price quotations.

() Ifany payment under thig Deed of Trust shall not be teceived by
Beneficiary when due, a late charge of ten cents for each dollar of such payment shall
became due to.the Beneficiary. Such charge shull be payable with the payment next due
and zhall be added to the Obligations and be secured by this Deed of Trust. '

(s) Beneficiary shall have and may exercise any and all other rights and
remedies which Beneficiary may havc at law or in equaty, or by virtue of any Loan
Document, or under the Code, or otherwise.

Section 3.03. Beneficiary as Purchaser, If Beneficiary is the purchaser of the
Property or any part thereof, at any sale thereof, whether such sale be under the power of
sale hereinabove vested in Trustes or upon any other foreclosure of the liens and security
interests heveof, ot otherwise, Beneficiary shall, upon any such purchase, acquire good
title to the Property so purchased, free of the licns and security interests hereof.

Section 3.04, Other Righis of Bepeficiary. Should any parn of the Property come
into the possession of Beneficiary, whether befors or after Default, Beneficiary may use
ot opetate the Property for the purpose of preserving it or its value, pursuant to the order
of & court of appropriate jurisdiction or in accordasce with any other rights held by
Beneficiary in respect of the Property. Trustor covenants promptly to reimburse and pay
to Beneficiary on demand, at the place where the Obligation is payable, the amount of all
reasonable expenses (inciuding the cost of any insurance, taxes or other charges) incurred
by Beneficiary in connection with Beneficiary’s custody, preservation, use or operation
of the Property, togsther with interest thereon from the date incurred by Beneficiary st
the mate provided in the Note for past-due principal, and all such expenses, costs, Lixes,
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interest and ofher charges shall be and become 2 part of the Obligation. It is agreed,
however, that the risk of logs or damage to the Property is on Trustor, and Beneficiary
shall bave no Hability whatsacver for decline in value of the Property, for failure to obtain
or maintain insurance, or for faflure to determine whether insurance in force ia adequate
as ta amount or As (o the risks insured.

Section 3.05. Possession After Foreclosure. If the liens or security interests heteof
shail be forsclosed by power of Trustec's sale, by judicial action or otherwise, the
purchaser at any such sale shall receive, as an incident fo Trustee’s ownership, immediste
possession of the property purchased, and if Trustor or Trustor's successors shall hold
postession of said property or any part thereof, subsequent to foreclosure, Trustor and
Trustor's successors shall be considered as tenants at sufferance of the purchaser at
foreclosure sale (without Yimitation of other rights or remedies, at a reasonable rental per
day, due and payable daily, based upon the value of the portion of the Property so
occupied), and anyone occupying such portien of the Property after dernand is made for
possession thereof shall be guilty of forcible detainer and shall be subject to eviction and
removal, forcible or otherwise, with or without process of law, and all damages by reason

thereaf are hereby expressly waived.

Section 3.06. Application of Proceeds. The proceeds from any sale, lesse or other
disposition made pursuant to this Article, or any rental collected by Beneficiary from the
Property, or sums received pursuant to Section 5.01 hereof, or proceeds from insurance
which Beneficiary clects to apply to the Obligation, shall be applied by Trustee, ot by
Beneticiary, as the case may be, as follows: first, to the payment of all expenses of
advertising, selling and conveying the Property or part thereof, including reasonable
attomeys’ fees and reasonable fees and cxpenses of the Trustes commission; second, to
repay any sums expended by Beneficiary or Trustes pursuant to the terms hereof, with
intersst at the applicable rate hereunder; third, to late charges; fourth, to accrued mderest
on the Obligation; fifth, to principal on the matired partion of the Obligation; fifth, to
prepayment of the unmatured portion, if any, of the Obligation applied to instalimenty of
principal in {nverse order of maturity; and seventh, the balance, if any, remaining afler
the firll and final payment and performance of the Oblipation to the person or persons

legally entitfled thereto.

Section 3.07. Abandonment of Sale, In the event a foreclosure hereunder is
commenced by Trustes in accordance with Subsection 3.02(¢) hereof, Beneficiary may,
at any time before the sale, direct Trustee to abandon the sale, and (to the extent thercon
permitted under then applicable law) may then institute suit for the collection of the
Obligation and for the foreclosure of the tiens and security interests hereof. If
Beneficiary should institute a suit for the coltection of the Obligation and fora
fareclosure of the Hens and security interests hersof, Bencficiary may, at any time before
the entry of » final judgment in said suit, dismiss the same apd require Trustee to sell the
Property ot any part thereof in accordance with the provisions of this Degd of Trast.
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Snction:3.08. Payment of Fees, Ifany part of the Obligation shall be collected ot
euforced by legal procesdings, whether thraugh a probate or bankruptey court or
otherwise, or shall be placed in the hands of an attorney for collection after maturity,
whether matured by the expiration of time or by an option given to the Beneficiary to
mature same, or if Beneficiary becomes 4 party to any suit where this Deed of Trust or
the Property or (to the extent thereon penmitted tnder then applicable law) any part
thereof is involved, Trustor agrees to pay Beneficiary’s reasonable attorneys’ and
collection fees, and such fees shall be and become a part of the Obligation.

Section 3.09. Indemnification of Trustee, Except for gross negligence ot willful
imisconduct, Trustee shall not be liable for any act or omission or errar of judpntent.
Trustee may rely on any dodument believed by Trustee in good faith to be genuine. All
wmoney received by Trustee shall, until used or applied a5 herein provided, be held in
trust, but need not be segregated (except to the extent required by law), and Trustee shal
not be liable for interest thereon. Trustor shall indernnify Trustee against all Hability and
expenses which Trusiee may incur in the performance of Trustea's dutics hersunder.

‘Section 3.10. Substitute Trustee. Beneficiary may appoint 2 substitute Trustes (a)
if Trustee hetein named or any substitute Trusee shall die, resign, or fail, refuse or he
unable, for any reason, to make any such sale or to petfotm any of the trusts herein
declared; or (b) at the option of Beneficiary from time to time a3 often and whenaver
Beneficiary prefers and with or without any reason or cause. Each appointment shall be
in writing, but without the necessity of recordation, notice to Trustor, or any other action
or formality. Each substitute Trustes so appointed shall thereupon by such appointment
become Trustee and succeed to all the eatates, titles, rights, powers, trusts and duties of
predeccasor Trustes. Any such appointraent may he executed by Beneficiary or any
authorized representative of Beneficiary, and such appointment shall be presumed
conclusively to have been executed with duc and proper autherity, Without limiting the
generality of the foregoing, if Beneficiary is a corporation, bank or association, of any
type or character, such appointiment may be executed in its behalf by any officer of
Beneficiary and shall be prosumed conclusively to have been executed with due and
. proper authority without necessity of proof of any action by the board of directors or any
superior officer, Wherever herein the word “Trustee” is used, the same shall mean the
duly appointed trustee or substitute trustee bercunder at the time in question. Trustee
may resign by written natice to Beneficiary.’ '

Section 3,11, INTENTIOMALLY OMITTED,

Section 3,12, Release of Collateral, The Beneficiary may release regardless of
consideration, the obligation of any Person or Persons lisble for payment of any of the
Obligations secured hereby, or may release amy part of the Property or any other
collateral now or hereafter given to secute the payment of the Obligations or any part
thereof, without impairing, reducing or affecting the obligations of the Trustor under the
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Loan Documents, the remainder of the secunity of this Deed of Trust or the priority of the
rights created by this Deed of Trust.

Section 3.13. Partial Forsclosure. The Bensficiary may from time to time, to the
extent permitted by taw, take action to recover any sums, whether interest, principal or
any other sums required to be paid under the Loan Documents, a3 the same become due,
without prejudice to the dght of the Beneficiary thereafter to bring an action of
foreclosure, or any other action, for & Default or Defaults by the Trustor existing when
such eartier action was comenced. The Beneficiary may, to the extent permitted by
law, at the Mortgage's option, cause this Deed of Trust to be foreclosed for any portion of
the Obligations or aay other sums sscured hereby which arc then due and payable subject
to the continuing lien of this Deed of Trust for the balance of the secured Obligations not

then due,

ARTICLE 1Y
SECURITY AGREEMENT

Scotion 4.01. Seourity Apresment. This Deed of Trust is also a security agreement
thetween Trustor, a3 debtar, and Beneficiary, as secured party. Trustor hereby grants 1o
Bencficiary and Beneficiary's successors and assigns, a security interest in those portjons
of the Property which constitute Accessories and cach and every part thereof, and in all
proceeds from the sale, lease or other disposition thercof, and in all sums, proceeds, funds
and reserven described or referred io in Seetions 2,06 and 207 hereof. However, the
grant of & security interest in proceeds shail net be desmed to authorize eny action
otherwise prohibited herein. The security interest created herchy is specifically intended
to cover and include all leases of the Property, if any, presently existing ot hereafter
entered into (herein, together with all amendments and supplements thereto made as
provided therein, called the “Leases™, between Trustor (or parties acting op behall of
Trustor), as lessor or as successor to or assignes fom the lessor, and tenants which
occupy the Property under the Leases, including all extended terms and alt gxtensions and
cenewals of the terms thereof, as well as any amendments to or replacements of said
Leases, together with all the right, title and interest of Trustor, as lessor thereunder,
including, without limiting the generality of the foregoing, the present and continuing
right to méke claim for, collect, receive and receipt for any and all of the rents, income,
revemies, issues and profits and moneys payable as damages or in liew of reat and
moneys payable as the purchase price of the Property or any part thereof or of awards or
" claims for roney and other sums of money payable or receivable thereunder howsosver
payable, and to bring actions and proceedings thereunder or for the enforcement thereof,
and to do any and all things which Trustor or any leasor is or may become entitied to do
under the Leases, provided, that this provision shall not impair or diminizh any obligation
of Trustor under the eases, nor shail any ubligation be imposed upon Bencficiary. In
addition to Beneficiary’s rights hercunder or otherwisc, Beneficiary shall have all of the

rights of a secured party under the Uniform Commercial Code of the State, {the “Cade™}.
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Trustor, from time to time, upon sach request of Beneficiacy, promptly shall (a) execute
and deliver to Beneficiary all financing statements as roquired by Beneficiary in order o
establish or mamtain the validity, perfection ot priozity of the sequrity interest with
respect to the Accessories or fixtures; (b) pay to Beneficiary on demand all costs of
preparation and filing of fivancing statements pursuant hereto and all costs of Code
searches reasopably required by Beneficiary; and () give 1o Beneficiary a certificate in
form satisfactory to Beneficiary listing 21l trade names of Trustor and under which
Trustor operates or intends to operate the Property or any part thereof, and give to
Reneficiary advance written notice of any proposed change of any such trade name and
of any change of name {or trade name or assurned name), identity or structure of Trustor.
A carbon, photographic or other reproduction of this Desd of Trust or of a financing -
staterment executed pursuant hercto is sufficient as o financing statement. This Deed of
“Trust is, without fimitation, intended to be a financing staterenit filed as a fixture filing
with respect to the portions of the Property which are or are to become fixtures, and as a
mineral and timber Aling. The address of Trustor (debtor) is set forth on the first page
hereof and the address of Beueficiary (secured party) from whom infermation concerning
the security interest may be obtained, is set forth on the first page hercof. Trustor is the
record owner of the Land, the Improvements and the Accessories.

. ARTICLEY
SPECTAL PROVISIONS

Scction 5.01. Subordinate Fipancing. In the svent of consent by Beneficiary to the
granting of a subordinate rmortgage, or in the event the above-deseribed right of
Beneficiary to declare the Obligation to be immediately due and payeble upon the
granting of a subordinate mortgage without the prior written consent of Beneficiary is
determined by 2 court of competent jurisdiction to be unenforceable under the provisions
of any applicable taw, Trustor will not execute or deliver any subordinate mortgage
unless (i) it shall contain express covenants to the effect: (g) that the subordinate
mortgage is in all respects unconditionally subject and subordinate to the lien and
security interest evidenced by this Deed of Trust and each ter and provision hereof; (b)

. that if any action or proceeding shall be institited to foreelose the subordinate mortgage
(regardiess of whether the same is a judicial proceeding or pursuant to & power of sale
contained therein), no tenant of any portion of the Property will be named as a party
defendant, nor will any action be taken with respect to the Property which would
terminate aty occupancy or tenancy of the Property without the prior writtea consent of
Reneficiary; (¢) that the rents and profits, if collected through a receiver or by the holder
of the subordinate mortgage, shall be applied first to the obligations secured by this Deed
of ‘Trust, including principal and interest due and owing op or to become dus and owing
under the Loan Apreement and the other indebtedness secured hareby, and then to the
payment of maintenance, operating charges, taxes, assessments, and disbursements
incurred in connection with the ownership, operation and maintenance of the Property;
and (d) that if any action or proceeding shall be brought to forectose the subordinate
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martgage (regardless of whether the same is a judicial proceeding or pursuant to a power

of sale contained therein), written notice of the ¢otnmencement thereof will be given to

Beneficiary contersporansously with the commencement of such action or proceeding,

and {if) a copy thereof shall have been delivered to Beneficiary not less than ten {10) days

prior to the date of the éxecution of such subordinate mortgage. '

Section 5,02, Change in Taxation. Upon passage after the date of this Deed of
Trust of any law applicable to this Deed of Trust, the Property or the Beneficiary,
deducting from the value of real property or from the value of 2 lien on real property for
the purposas of taxation or lien any indebtedness sccured by mortgages or changing in -
any way the laws for the taxation or mertgages or debiz secured by mortgages for State or
local purposes or the manner of the collection of any such taxes, and imposing a tax,
either directly or indirectly, on this Deed of Trust ot ail or any part of the sum secured
hiereby or the intercst theteon, the Benzficiary may declare the whole of the Obligations
and the interegt sccrued thereon, due on a date to be specified by not less than sixty (60)
days' writtcn notice to the Trustor, but such declaration stialt be ineffective if the Trustor
is permitted by law to pay such tex in addition to all other payments required hereunder,
withaut any penalty or charge thereby aceruing to the Beneficiary, and if the Trustor pays
such tax, within such sixty (60} day period.

Section 5.03. Taxes Imposed on Beneficiary, The Trustor shall pay any taxes

{except any federal, state, or local income taxes measured by the income of Beneficiary
from all sources) imposed on the Beneficiary by reason of its ownership of this Deed of
Trust and the Note,

Section 5.04. Recording, Filing and Other Fees, The Trustor shall pay ali

tecording and filing fees, all recording taxes and all other costs and expenses in
comnection with the preparation, execution and recordation and other manner of
perfection of the Loan Doguments, and shall reimburse the Bencficiary on demand for all
costd and expenses of any kind incurred by the Beneficiary in connection therewith
(including, without limitation, attorneys’ fees). The Trustor will, at any time on request
of the Beneficiary, sxecute or cause to be executed financing statements, continuation
statements, security agresments, or the like, in respect of any Accessories. The Trustor
shall pay all filing fees, including fees for filing continvation statements, in connection
with such financing staisments.

Section 5.05. Mo Releass. The Trustor and any other Person now or hereaftor
ohligated for the payment or performance of all or any part of the Obligations shall not be .
released from paying and performing such Obligations and the len of thiz Deed of Trust L
ghatl not be affected by reason of: {(a) the fzilure of the Beaeficiary to comply with any . i
request of Trustor, or of any other Person so obligated, to take action to foreclose this ‘
Deed of Trust or otherwise enforce any of the provisions of this Deed of Trust or of any
of the Obligations secured by thig Deed of Trust; (b) the release, regatdiess of
consideration, of the obligations of any Person or Persons lable for payment ot
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performance of the Obligations or any part thereof; or (¢) any agresment ot stipulation
extending the time of payment or modifying the terrs of the Note, and in the event of
such agreement or stipulation, the Trustor and all such other Persons shall retain liable
under the Loan Documints, as ameaded by such agreement or stipulation unless
expressly released and discherged in writing by the Beneficiary.

Section 5.06. Interest After Mamrity. The principal amount of the Oblipations and
any other amounts secured by this Daed of Trust and, 1o the exteat permitted by law, say
acerued interest thereon, shall bear interest from and after matunty of the Oblipations,
whether or not resulting from scceleration, at the Default Rate, but this shall not
constitute an extension of time for payment of the Obligations or such other amounts or

accrued interest,

Section 5.07. Indemnification Against Liabilities, To the extent not caused by the
gross neghigence or wiltful misconduct of Beneficiary, the Trustor will protect,

indemnify, zave harmless and defend the Beneficiary from and against any and all
liabilities, obligations, claims, damages, penalties, causes of action, costs and expensss
(including, without Hmitation, reasonabl attorneys® fees and expenses) itposed upon ox
incurred by or asserted agatnst Beneficiary by reason off (2) any accident or injury to or
doath of Persons or loss of or damage to or loss of the use of property occurting on or

* about the Property or any part thereof or the adjoining sidewalks or cutbs, if any, streets,
alleys or ways; () any wse, non-use or condition of the Property or any part thereof or the
adjoining sidewalks er curbs, if any, strests, allcys or ways; {c) any failure an the part of
the Trustor to perform or comply with aay of the tenms of the Morigags: (d) performance
of any labor or services or the furnishing of any materials or other property i respect of
the Property ar any part thereof made or suffered to be made by or on behalf of the
Trustar; () any negligence or tortious act ot the part of the Tmstor ot any of its agents,
contractors, lessecs, licensees or invitees; oc {f) any work in connection with any
alterations, changes, new copstruction or demolition of the Property. The Trustor will
pay and save Beneficiary harmless against any and all liability with respect to any
intangible pecsonal property tax or similar imposition of the Governing Jursdiction or
any subdivision ot authority thereof now or hereafier in effect, to the extent that the same
may be payable by Beneficiary in respect of this Deed of Trust, the Note or the
indebtednass secured thereby, All amounts payable to Benefisiary under this

Paragraph 5.10 shall be payable on demand and shall be deomed indebtedness seoursd by
this Deed of Trust and any such zmounts which are not paid within ten (10) days after
derpand therefor by the Benefictary shall bear interast at the Default Rate from the date of
such demand. I any action, suit or proceeding is brought against Beneficiary by reason
of any such occurrences, the Trustor, upon request of Benoficiary, will, at the Trustor’s
expenss, resist and defend such action, suit or proceeding or cause the same to be resisted
-ar defended by counsel designoted by the Trustor and approved by the Beneficiary, as the

case may be,
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Section 5,08, Notice of Acceleration. Whenever the Beneficiary in this Deed of
Trust is given the option o accelerate the maturity of all or part of the Obligation vpon a
_ Default, the Beneficiary may, to the extent permitted by law, do so without prier notice or
demand to ot upon the Trustor exeept for notice of intention to aceeletate as set forth in
the Note,

Section 5.09, Trustor's Represcntations. The Trustor represents and warrants thal:
. (a)itis duly organized, validly existing and in good standing under the laws of the State
of Movads, und is duly authorized to do buainess and is in good standing under the [aws
of the State of Nevada, and has the right and power and has ebtained all necessary
suthorization to execute and deliver thiz Deed of Trust and the Note and other Loan
Documents to which it i5 a party and to perform its obligations thereunder in accordance
with the terms thereof; (b) the consent of any governmental body, agency o entity is nat
required (ar if required hag been obtained) in connection with the cxecution and delivery
of this Deed of Trust; {c) the execution, delivery, and performance by the Trustor of the
Loan Documents does not: (i) violate: (A) any existing provision of law, rule, or
rcgulatmn, {B) Trustar's certificate of formation or limited partaetship agreement; (C)
any provision of any indenture, agreement or other instrument of which the Trustoris a
party ot by which it or the Property is bound; or (0} any arder of any eourt or other
agency of gavernment binding upoa the Trustor, or (i) result in the creation of any lien,
charge, or enctnmbrance other than the lien created by this Deed of Trust; and (d) the
Obligations are not also secured, directly or indircetly, by “margin seourities” or “stock™
a5 defined, respectively, in Regulaton (G and Regolation U issued by the Board of
Governors of the Federal Reserve System.

Section 5.10. After Acquired Property. To the extent permitted by law, al
petsonal propecty and appustenances to the Property now or hereafter atiached to,
adjoining or used for or in connection with the Property or any part thereof which is
acquired by the Trustor on or after the date hercof shall, immediately upon the acquisition
thereof by the Trustor, and without any further mottgage, conveyance, assigniment,
security agreement or transfer, become subject to the lien of this Deed of Tiust. The
Trustor shall execute, acknowledge and deliver o the Beneficiary any decuments and
instiuments which the Beneficiary may reasonably request from time 1o fime for beiter
assuring, conveying, assigning, transferring, confirming or pcrfcctmg the Beneficiary's
seourity and rights under this Deed of Trust

Section 5.1%. Further Assurances. The Trustor will, at its sole cost aod expense,
withint ten (10) days of a request by the Beneficiary for the same, do, sxecute,
acknowledge and deliver and appropriately file and record, all and every such further
4cts, conveyances, mortgages, assignments, financing statements, supplemental
mortgages, notices, catoppal certificatas and assurances ag the Beneficiary shall, from
time to fime, reasenably require for accomplishing the purpoyes of this Deed of Trust and
shall pay the expenses of the filing or recording of the same and reimbuise the
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Beneficiary for its reasonable legal expenses incurred ia connection with the preparation
ot review thereof. In default of any such execution, acknowledgement, delivery, filing or
recording, thé Beneficiary may, without liraitation, sxevcise the rights conferred upon it
in Paragraph 2.15 hersof to excoute, acknowledge and file or record any such instument
for and on behalf of the Trustor, as attomey-in-fact of the Truster (which appointiuent is
coupled with an interest and irevocable), and shall be entitied to wunburscment for i its
ressonable expenses in copncction therewith,

. ARTICLE VI
MISCELLANEQUS

Section 6.01. Release and Reconvevance, If all of Truster's obligations uader the
Loan Documents are paid in full in accordance with the terms of the Loan Documents, no

Default then exists hersunder and no Event of Default then exists under any other Loan
Document, snd if Trustor shall well and truly perform oll of Teustor's covenants
gontained herein, then this conveyance shall become naull and void and be released, and
the Propetty (or so much thereof not previously refeased pursuant to Paragraph 2.20(d)
hereof) shall be reconveyed to Trustor, ot Trustor's request and expense,

Scction 6.02. Rights Cunwlative. Beneficiary shall have all dglits, remedias and
recourses granted in the Loan Documents and available st law or in equity (including,
without limitation, thuss granted by the Code and applicable to the Property or any
portion thereof), and the same (z) shall be comulative and concurrent; (k) may be pursned
separately, suscessively or conturvently against Trustor or others obligated for the
Obligation ar any part thereof, or against any one or'more of them, or against the
Property, at the sole discretion of Beneficiary; (¢) may be exercised as often as occasion
therefor shall arise, it being sgreed by Trustor that the exercise, discontinnance of the
exercise of or failure to exercise any of the samme shall in no event be construed 054
whaiver or relense thereof or of any other right, remedy or recourse; and (d) are intended
to be, and shall be, nonexclusive. All rights and remedies of Beneficiary hereunder and
under the other Loan Documents shall extend to any period after the initiation of
foreclosure proceedings, judicial or otherwise, with respect to the Property,

Section 6.03. Waiver, Any and all covenants in thiz Dedd of Trust may, fom time
to time, by instrument in writing signed by Beneficiary and delivered to Trustor, be
waived to such extent and in such manner as Beneficiary may dosire, but no such waiver
shall ever affect or impair Benoficiary's rights, remedies, powers, privileges, liens, titles
and security interests hereunder except to the extent so spesifically stated in such written
insrument. No waiver of any Default on the part of Trustor or a breach of any of the
provisions of this Deed of Trust or of any Loan Diocument shall be considered & waiver of
any other or subsequent Default or breach, and no delay or omission in exercising ot
enforcing the rghts and powers hercin gramted shall be construed 25 a waiver of such
rights and powers, and lkewise no exercise or enforcement of any rights or powen
hereunder shall be held to exhaust such rights and powers, and every such right and
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power may be exercised from time to time. No notice to or demand on Trustor in any
case shall of itself entitte Trustor to any other oy further natice or depand in shoilar or
other eivcumstances. The pranting of any eonsent or approval by Bensficiary shall be
litited to the specific instance and shall not waive or exhaist the tequirement of consent
o approval in any other instance, Except as otherwise specified herein, in any instance
hereunder whers Beneficiary’s approval or consent is roquired or the exercise of
Beneficiary’s judgment is required, the granting or denial of such approval or consent and
the exercise of such judgment shall be within the sole discretion of Beaeficiary, and
Beneficiary shall not for any reason or to any extent, be required to grant such approval
or consent or exercise such judgment in any particular manner regardless of the
reasonableness of the request or of Beneficiary's judgment.

Section 6.04. Payments. Remittances in payment of any part of the Obligation
other then in the reguired amount in funds immediately available at the piace where the
Obligation is payable shall not, regardless of any receipt or ceedit issued therefor,
constitute payment until the required amount is actually received by Bencficiary in fimds
immediately available at the place where the Obligation is.payable (or such other place as
Beneficiary, in Beneficiary's sole diseretion, may have established by delivery of written
notice thereof to Trustor) and shall be made and accepied subject to the condition that
any sheck ot draft may be handled for collection in accordance with the practice of the
collecting bank or banks. Acceptance by Benoficiary of any payment in an amount less
than the amount then doe shall be deemed an acceptance on account only, and the failure
to pay the entire amount then due shall be and contitiue to be o Default,

Bection 6.05. INTENTIONALLY OMITTED,

Section 6.06. Change of Security. Any part of the Property may be released,
regardless of consideration, by Beneficiary from time to time without impairing,
subordinatmg or affecting in any way the lien, security intorest and other rights kereof
djgainst the remainder. The lien, sccurity interest and other rights granted hereby shall not
be affected by any other security taken for the Obligation or any part thereof, The taking
of additional sceurity, or the extension, renewel or rearrangement of the Obligation or
any part thereof, shall not release or impair the lien, sccurity interest and other rights
granted hereby, or affect the liability of any endorser or guarantor or improve the Tight of
any junior lienholder; and this Deed of Trust, as well as any instrument given to secute
any regewal, extension or rearrengement of the Obligution or any part thereof, shall be
and remain a first and prior lien, cxcept as otherwise provided herein, on all of the
Property not expressly released until the Qbligation is fully paid and performed.

Section 6.07. Controlling Agreement. Fhe partles hereto intend to conform
strictly o the applicable wyury laws. All agreements between Trustor (and any other
party liable for any part of the Obligation) and Beneficiary, whether now existing or
hereafier arising and whether written or oral, ars expressly limited so that in no event
whatzocver, whether by reason of acceleration of the maturity of the Obligation or
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otherwise, shall the interest contracted for, charged or raceived by Beneficiary hereunder
or qtherwise exceed the maximum amount permissible under applicsble law. If from any
circumstances whatsoover interest would otherwise be payable to Beneficiary in excess
of the maximuns lawful amount, the interest payable to Benefioiary shall be reduced
autormatically to the maximum amount permitted inder applicable law. If Beneficiary
shall ever receive anything of value deemed interest under applicable law which would
apart from this provision be in cxcess of the maximum lawful amount, the amount which
would have been excessive interest shall be applied to the reduction of the prinvipal
amounit owing on the Obligation and not to the payment of interest, or if such amount
which would have been cxcessive interest exceeds the unpaid principal balance of the
Obligation, such excess shall be refunded to Trustor, or to the maker of the Note or other
evidence of indebtedness if other than Trustor. All interest paid or agreed to be paid to
Beneficiary shall, to the extent permitted by applicable law, be smortized, pronated,
aflocated and spread throughout the full stated term, including any renewal or extension,
of such indebtedness so that the amount of interest on aceount of such indebtedness does
not exceed the maximum permitted by applicable law. The terms and provisions of this
Seetion shall control and supersede every other provision of all existing and future
agreements between Trusto, the maker of the Note or other evidence of indebtedness if
ather than Trustor, and Beneficiary. .

Section 6.08, Effeet of Transfer on Trustor’s Linbility. If the ownership (legal o
beneficial) of the Property or any part thereof becomes vested in 3 person other than
Trustor, or i the event of a change in ownership (Jegal or beneficial) (except az expressly
permitted by and in compliznce with Segtion 2.20(e) hereof) of any Trustor other than an
individual, Beneficiary may, without notice to or consent of Truster or Trustor's
successors, deal with such successor of successors in interest with reference to this Deed
of Trugt and the Obligation either by way of forbearance on the part of Benoficiary, or
extension of time of payment of the Obligation, or release of all or any part of the
Property ot any other property securing payment of the Obligation, or otherwise, without
in any way modifying or affecting Bencficiury’s rights and liens hereunder or the liability
of Trustor or any other party liable for payment of the Obligation, in whole or in part.

Section 6.09. Waiver of Right ta Marghal. Trustor hereby waives all rights of
marshaling in cvent of any foreclosure of the liens and security interests fiereby oreated.

Section 6.10. Submpation. To the extent that proceeds of the Qbligation are used
to renew, extend or pay any outstanding debt or to perfarm eay obligation, such proceeds
have been advanced by Beneficiary at Trustor’s request, and Beneficiary shall be
subrogatad to all liens, security interests, rights, priorities, powers, titles, equities and
interests owned or held by any owner or hoider of such outstanding debt or obligation,
however remote, irespective of whether the same are released of record, and all of the
* same are racognized as velid and subsisting and are renewed, continded and preserved in
foree to secure the Obligation; provided, hewever, that if and to the extent Beneficiary.

6

A IF20400- 1H43B0D 3V

KF00109




desires in each case, the terms and provisions hereof and of the other Loan Docurnents
shall povern the rights and remedies of Beneficiary and shall supersede the terms,
provisions, fghts, and remedies under any len, security interest, charge or other
encumbrance to which Beaeficiary is subrogated hereunder.

Section 6.11. Covenant to Perform. Trustor and each subsequent owner of the
Property, or any part thereof, covenants and agrees that Trustor and any subsequent

vwner will pecforn or cause in be parformed, each and every condition, term, provision
and covenant of this Deed of Trust,

Section 6.12, Notires, All notices, consents, approvals and requests required or
petruitted hereunder or under any other Loan Document shall be given in writing and
shall be effective for ail purposes if hand delivered or sent by (a) certified or repistered
United States matl, postage prepaid, return receipt mequested or (b) expedited prepaid
delivery service, either commercial or United States Postal Service, with proof of
attemipted delivery, and by telecopier (with answer back acknowledgad), addressed as
followa (or at such other address and a person as shalt be designated from time to time by
any party hereto, ag the case may be, in & written notice to the other parties hereto in the
manner provided for in this Section):

I to Beneficiary:  Kennedy Fuading, Inc.
Two University Plaza, Suite 402
Hackensack, New Jersey 07601
Atnention: Jeffrey Wolfer
Facsimils No. (201) 342-8373

With a copy to: Cole, Schotz, Meizel, Forman & Leonard PLA,
25 Main Street
Hackensack, New Jerasy 07602-0800
Attention: Michael R. Leighton, Esq.
Facsimile Wo.: (201) 489-1536

If to Trustor: OneCap Partners 2, LLC
5440 'W, Sahara Avooue, 1" Floor
Las Vegas, Nevada 89146
Altn: Mr. Vincent Hesser

With a copy te: Harold Gewertar, Esg.
3440 W, Szhara Ave., Suite #202
Tas Vegas, NV 89146
Facsimile No. (702) 382-1739
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A notice shall be deered to have been given: in the case of hand delivery, at the
time of delivery; in the case af registered or certified mail, when delivered or the first
attempted delivery on a business day; or in the case of expedited prepaid delivery and
telecopy, rpon the first attempted delivery ob 2 buginess day.

Section 6.13, No Re i Beneficiary. By accepting or approving
anything required to be observed, performed or fulfilled, or to be given to the Beneficiary
pursuant to this Deed of Trust, including, without limitation, any certificate, balance
sheet, staternent of profit and loss or other financial statement, survey, appraisal ot
insurance policy, the Beneficiary shall not be deemed to have warranted or represented
the sufficiency, legality, cffectiveness or legal effect of the same, or of any term,
provision or conditton thereof, and such acceptance or approval therzof shatl vot be or
constitute any warranty of representation with respect thereto by the Beneficiary.

Section 6.14. Certain Definitions. The following terms shall, for all purpozes of
this Deed of Trust, have the respective meanings hetein specified unless the context

otherwise requires:

{a)  the “Trustor” shall mean the Trustor herein named any and subseqm:nt
. owner or owners of the Property and its or their re:sP::ct:w.- heirs, legal representatives,
successors and assigns; ‘

(b)  the “Bencficiary™ shall mean the Beneficiary hersin named and any
subsequent holder or holders of this Deed of Trust, and 1ts or their respective heirs, legal
representatives, successors and sssigms;

(c)  “Person” {whether ar not capitalized) shall mean an individual, corporation,
limited lability company, partnership, joint venture, trust, unincotporated orgapization or
gavemnmnett, or any agency or political subdivision thereof, or any business or legal
entity; and

(@  “Lease" shall meen every lease, license or occupancy agreement for the use
or hire of alt ar any portion of the Property which shall be in effect at the date hereof, or
which shall hereafter be entered into by or on behalf of the Trustor, Capitalized terms
used herein but not defined herein shall have the meaning ascribed thereto in the Loan
Agreement, '

Section 6.15. MisccHancous,

(@)  This Deed of Trust and its provisions cannot be changed, waived,
discharged or terminated orafly but only by an agresment in writing, sipned by the party
against whom enforcement of the change, waiver, discharge or termination is sought, and
the sarpe shall then be effective onty for the period and on the canditions and for the
specific instances and purposes specified in such writing. No notice to or demand on the
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Trustor in any case shall entitle the Trustor to any other or further notice or demand in
sitnilar or ather circumstances, No course of dealing between the Trustor and
Beueficiary or any failure or delay ou the part of the Bencficiary in exercising any rights
or remedies hereunder shail operate as a waiver of any rights or remedies of the
Beneficiary and no single or partial exercise of any rights or remedies herennder shall
operate as 3 waiver or preclude the exercise of any other rights or remedies hereunder.

(v}  Wherever pursuant to this Deed of Trust, the Beneficiary exercises any
right given to it to approve or disapprove, or any amangsment or term is to be satisfactory
to the Beneficiary, the decision of the Beneficiary to approve or disapprove or to decide
that arrangernents of ferms are satisfictory or not satisfactory shall, except as ofherwise
set forth hersin, be in the sole discretion of the Reneficiary and shall be final and
conelusive.

(¢} ‘This Deed of Trust shall be construed without any regard to any
presumption or rele reqitinng construction apainst the party causing such instrument or
any pottion thereof to be drafted,

(@) Al wrms and words used in this Deed of Trust, regardless of the number or
gender in which they arc used, shall be deemed to include any other number and any
other gender as the context may regquire,

{(¢) The secton and paragraph headings in this Deed of Trust are for
convenience of reference only and shall not limit or otherwise affect any of the terms
hereof.,

{f)  Ifany words or phrases in this Deed of Trust have been sfricken out or
otherwise eliminated, this Deed of Trust shall be construed 2z if the words or phmses 5o
stricken out or othetwise eliminated were never included in this Deed of Trust and rio

imphication or inference shall be drawa from the fact that said-words or phrases were so
stricken out or otherwise climinated ‘

(g)  The wards “hercin,” “hereby,” “hereunder,” and words of similar import
shall be consteued to refer 1o this Deed of Trust 25 2 whole, and not to any particular
Paragraph, unless expressly so stated.

(ty Al covenents contmined herein shall run with the Property until the
Obligations have becn, satisficd.

()  The Trustor is hereby prohibited frora exetcising against the Benefiviary
any right or remedy which it might otherwise be entitled to exercise against any one or .
more (but less than all} of the individual parties constituting the Benefciary, including,
without lirnitation, any right of sei-off or any defense.
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Section 6.16. Trustor’s Wajvers, The Trustor, for itself and its successors and
assigns, hereby irrevocably waives and releases to the extent permitted by lewr, and
whether now or hereafter in force, (a) the benefit of any and alf valuation and
appraisement laws; (6) any right of redemption after the date of any sale of the Property -
upon foreclosums, whether statutory, common lew or otherwise, in respeet of the
Pruperty; (c) all exemption laws whatsogver and all roratoriums, extensions or stay laws
or rules, ot order: of Court in the nature of amy one or more of them, and {d) any right to
have the Property marshaled upon any foreclasure of this Deed of Trust. '

Section 6.17. Intentionally Ginitied,
Section-§.18. Epvironmental Matters.

(n)‘ Trustor represents and warrants that there are no Hazardous Substances
(hereinafier defined) in or on the Property other thun such as may have been dizclosed to
Beneficiary in writing prior to the date hereof. .

{bt)  Without Beneficiary's priot written consent which may be granted or
withheld in Beneficiary's sole discrction, Trustor shall make or permit no use of the
Propetty that would involve the generation, stotage, treatment, tlischarga, handling,
vefining, release or disposal of any Hazardous Substances (as defined below).

(5)  Atits sole cost and expenge, Trustor shafl, and shall cause any tenant or
acqupant of the Property to, comply with all applicable federal, state and local faws,
rules, ragniations and arders with respect to the discharge, generation, rernoval,
transportation, storage, treatment and handling of Hazardous Substaaces, including but
not limited to the federal Comprehensive Environmental Response Compensation and
Liability Act of 1980, as amended by the Superfund Amendment and Reauthorization
Act of 1986, the federal Resource Conservation and Recovery Act, 43 amended, the
federal Water Pollution Control Act, the federal Clean Air Act, the federal regalations
promulgated pursuant to any of the foregoing, togother with ail rules and regulations
promulgated thereunder, as amended from time to time, pay immediately when due the
cost of remaval of Hazardous Substances, and keep the Praperty free and clear of any lien
imposed pursuant to sich liws, tules, regulations or orders. In the event Trustor fails to
do g0, Beneficiary may declare this Deed of Trust to be in Default.

{(d)  Trustor shall indemnify Beneficiary and hold Beneficiary barmless from
and against 2l loss, cost, damage and expense (including, without limitation, reasonable
attornsys® fees and costs incurred in the investigation, defense and settlement of claims) |
that Beneficiary may incur as a result of or in connection with the sssertion against
Bencfisiary or the Property of any claim relating to the presence or removal of any
hazardous waste or substance referred to in this paragraph, or compliance with any
federal, state or local laws, rules, regulations or orders relating thersto unless such claim
arises solely from Beneficiary’s gross negligence or willful misconduct.
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(e) The term “Hazardous Substances™ as used in this Deed of Trust shall
include, without litnitation, gasoling, petroleun products, explogives, radicactive
materials, polychlarinated biphenyls or related or similar raaterisls, or any other
substance or material defined as 2 hazardous or toxic substance or material by any
fedoral, state ot local faw, ordinance, nule, or regulation, .

()  Trustor shall notify Beneficiary immediately in writing upon learning of:

(i)  anyspill, discharge or releasc of any Hazardous Substances on or
near the Praperty that may invalve a cleanup cost of One Thousand and 00/100
£51,000.00) Dollars or wmare; .

(i)  any circumnstances that may resalt in & violation of this Seetion 6.18;

(i) any govornmental inquity or inspection is wndertaken or notice
issuad by auy govemimental agency or any source whatsoever with respect to Hazardous
Substances on, from, affecting, or used, stored or discharged by any ocoupant of, the
Property,

(g} Ifany investigabion, environmental report or governmental investigation or

order indicates that there may exist any damage ot risk to the Property, or any liability of
Trustor relating to any Hazardous Substances, or other environmental conditions with
respect to the Property, then unless the holder of the Prior Mortgage, if any, has made a
similar demand which Trustor bas complied with, and haz supplied Benafioiary with
evidence of said compliance, Beneficlary may tequire Trustor to furnish immediately an
indemnity bond in an amount determined by Beneficiary, in its diseretion, to be sufficient
to pay all aetual and estimated cleanup costs and to protest against any licns that may
arize with respect to such potential cleanup costs. Beneficiary's demand that Trustar post
any bond or other security shall not be a waiver of any Defaelt or of any other tight or
remedy available o Beneficiary.

(k)  The oblipations and lishilities of Trustor under this Parapraph 6.18 shall
. survive apy entry of a judgment of foreclosure or the delivery of a desd in lieu of
Foreclosure of this Deed of Truat,

Section 6.19. Ashestos,

{a}  Trustor represents and warrants that, to the actual kmewledge of Trustor,
there is.no friable aghestos or any material containing ashestos and deemed hazardous by
federal, state or local faws, rules, regulahons or orders respecting such material )
{"*Azbestos™) on the Property, i

(b)  Trustor shall not install or permit to be installed Asbestos in the Property,
‘With respect to any such material currently present in the Property, Trustor shall |
pramptly comply with such federl, state or local lass, rules, regulations or orders at

§
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Trustor’s solc cost and cxpenise. If Trustor shall fail to comply with any such law, rule,
regulation or order suck faiture shall constitte 2 Default

(/)  Trustor (<) shall protect, defend, indemnify and hold Beneficiary harmless
from and against all oss, cost, damage and expense (including, without limitation, _
reasanable attorneys’ fees and costs ineurred in the investigation, defense and settlement
of claims) that Beneficiary may incur as a resultof or in vonnettion with the assertion
against Beneficiary or the Property of any claim relating to (i} the presence or removal of
any asbestos or asbestos containing substance, including, without limitation, the cast of
such removal, or (i) compliance with any federal, state or bocal laws, rules, regulations or
orders relating thereto, and (y) guarantess to Beneficiary the payment of all costs and |
expenses which may be incurred by Beneficiary in performing any Asbestos remedial
action not performed (or cansed to be performed) by Trustor as required under this Deed
of Trust.

(@)  The obligations and lisbilities of Trustor under this Paragraph 6.19 shatl
survive any entry of & judgment of foreclosure or the delivery of a deed in liew of

foroclosure of this Deed of Trust.

Section 6.20. Modifications. This Desd of Trust, the Note and all other
Obligations are subject to Modification (ss defined below). To the extont permitted by
taw, this Deed of Trust secures all Modifications from the date upon which this Deed of
Trust was originally recorded, including future loans and extensions of credit and
changes in the interest rate, due date, amount or other terms and conditions of any

Obligations,

‘Modification” shall have the meaning set forth in N.J.S.4, 46:9-8.7 st seq., which
statute relates, inter alia, to changes in the intersst rate, due date or other terms or
conditions of a “martgage loan®, or fiuture advances pursuant to & “line of credit”, as

defined in that statute,

Section 6.21. No Cooperative of Condominium. Trustor shall nof operate the

Property, or permit same to be operated as a cooperative or condorminium building(s) in
which the tenants or occupants participate in the ownership, control, or mavagement of
the Property or any part thereof, as tenants, stockholders or otherwise.

Section 6.22. Severzhility. If any provision of this Dead of Trust or the
application thereof to any person of circumstance shall, for any reason and to any cxtent,
be invalid or uncuforceable, neithar the remainder of this Deed of Trust nor the
application of such provision to any ather person or circitmstances shall be affected
thereby, but rather the same shall be enforced to the greatest extent permitted by law, If
the rights and liens created by this Deed of Trust shall be held by a court of competent
jurisdiction to be invalid or unenforceable as to any part of the Obligation; the portiod of
the Obligation which as the result of such invalidity or unenforceability is no longer

G

3P0 1 4380 1 1vd

TLLL

KFOO115

i

T EA

S

wr




secured by the licns and secirity interests herein granted shall be completely paid prior to
the payment of the portion, if any, of the Obligation which shall continue to be secured
heremmder, and all payments made on the Obligation shall be considered 1o have been 5
paid on and applied first to the complele payment of the unsecured portion of the

Obligation, ) _ ‘

Section 6.23. Binding Bffect. The coveaants herein contained shall bind, and the
benefits and advantages shall inure to, the respective heirs, executors, administraters,
personal representatives, successors, and assigns of the parties hereto and shall be
covenants running with the Land. The term “Trustor” shall include in their individual
capacities and jointly ali parties heveinabove named a Trustor. The duties, covenants,.
conditions, obligations, and warranties of Trustor in this Deed of Trust shall be joint and
several obligetions of Trustor znd, if more than oac, of each party named a Trustor
hereinabove, and each such party’s heirs, petsonal reprosentatives, successors and
agsigns. Each party who exccutes this Deed of Trust and sach subsequent owner of the
Property, or any part thereof (other than Beneficiary), covenants and agrees that it will
petform, or cause to be performed, each term, provision, covenant and condition of this

Dced of Trust.

Section 6.24. Counterparts. This Deed of Trust has simuttansously been executed
in a pumber of identical counterparts, sack of which, for all purposes, shall be deemed an
original. If any Trustor is & corporation, this instrurent is executed, acknowledged and
detivered by Trustor's officers hercunts duly authorized.

Section 6.25. Choice of Law. THE LOAN SECURED BY THIS DEED OF
TRUST WAS NEGOTIATED IN THE STATE OF NEW JERSEY, THIS DEED OF
TRUST WAS NEGOTIATED IN THE STATE OF NEW JERSEY, WAS EXECUTED
AND DELIVERED BY TRUSTOR AND ACCEPTED BY BENEFICIARY IN THE
STATE OF NEW JERSEY, AND THE PROCEEDS OF THE NOTE WERE
DISBURSED EROM THE STATE OF NEW JERSEY, WHICH STATE THE PARTIES
AGREE HAS A SUBSTANTTAL RELATIONSHIP TO THE PARTIES AND TO THE '
UNDERLY NG TRANSACTION EMBODIED HEREBY, AND IN ALL RESPECTS,
NCLUDING, WITHOUT LIMITING THE GENERALITY OF THE FOREGOING,
MATTERS OF CONSTRUCTION, VALIDITY AND PERFORMANCE. THIS DEED
OF TRUST AND THE OBLIGATIONS ARISING HEREUNDER SHALL BE
GOVERNED BY, AND CONSTRUED IN ACCORDANCE WITH, THE LAWS OF
THE STATE OF NEW JERSEY APPLICABLE TO CONTRACTS MADE AND
PEREORMED IN SUCH STATE, WITHOUT REGARD TQ CONFLICTS OF LAWS
CONSIDERATIONS AND ANY APPLICABLE LAW OF THE UNITED STATES OF
AMERICA, EXCEFT THAT AT ALL TIMES THE PROVISIONS FOR THE
CREATION, PERFECTION, PRIORITY, ENFORCEMENT AND FGRECLOSURE OF
THE LIENS AND SECURITY INTERESTS CREATED HEREUNDER SHALL BE
‘GOVERNED BY AND CONSTRUED ACCORDING TO THE LAW OF THE STATE,

Fa ' ' i
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IT BEING UNDERSTOOD THAT, TO THE FULLEST EXTENT PERMITTED BY
THE LAW OF SUCH STATE, THE LAW OF THE S5TATE OF NEW JERSEY SHALL
GOVERN THE VALIDITY AND ENFORCEABILITY OF ALL LOAN
DOCUMENTS, AND THE DEBT OR OBLIGATIONS ARISING HEREUNDER, AND
THAT THIS SECTION SHALL IN NO EVENT BE CONSTRUED TO PROVIDE
THAT THE SUBSTANTIVE LAW OF THE STATE SHALL APPLY TO THE
INDERTEDNESS SECURED BY THIS DEED OF TRUST, OR EVIDENCED BY THE
NOTE, THE LOAN AGREEMENT OR THE OTHER LOAN DOCUMENTS,
INCLUDING THE CHARGING AND COLLECTION OF INTEREST UNDER THE
NOTE OR WITH RESPECT TO THE OTHER OBLIGATIONS AND TO THE
ENFORCEMENT OF ALL RIGHTS UNDER THE GUARANTY, WHICH ARE AND
SHALL CONTINUE TO BE GOVERNED BY THE SUBSTANTIVE LAW OF THE
STATE OF NEW JERSEY. THE PARTIES FURTHER AGREE THAT TRUSTEE
AND BENEFICIARY MAY ENFORCE ITS RIGHTS UNDER THE NOTE, THIS
DEED OF TRUST, AND THE OTHER LOAN DOCUMENTS INCLUDING ITS
RIGHTS TO SUE TRUSTOR TO COLLECT ANY OUTSTANDING INDERBTEDNESS
OR TO OBRTAIN A JUDGMENT FOR ANY DEFICIENCY FOLLOWING
FORECLOSURE IN ACCORDANCE WITH NEW JERSEY LAW AND TRUSTOR
HEREBY WAIVES TO THE MAXIMUM EXTENT PERMITTED BY LAW ANY
RIGHTS WHICH IT MAY HAVE WITH RESPECT THERETO.

Section 6.26. Jurisdiction. AT BENEFICIARY'S ELECTION, TO BE
EXERCISED [N ITS SOLE DISCRETION, ANY LEGAL SUIT, ACTION OR
PROCEEDING AGAINST TRUSTOR OR BENEFICIARY ARISING OUT OF OR
RELATING TO THIS DEED OF TRUST (OTHER THAN AN ACTION FOR
FUDICIAL FORECLOSURE OR TO APPOINT A RECEIVER), THE NOTE AND THE
OTHER LOAN DOCUMENTS SHALL BE INSTITUTED IN ANY FEDERAL OR
STATE COURT IN NEW JERSEY, AND TRUSTOR WAIVES ANY OBJECTION
WHICH IT MAY NOW OR HEREAFTER HAVE TO THE LAYING OF VENUE OF
ANY SUCH SUIT, ACTION OR PROCEEDING, AND TRUSTOR HEREBY
RREVOCABLY SUBMITS T0 THE JURISDICTION OF ANY SUCH COURT IN
ANY SUIT, ACTION OR PROCEEDING. TRUSTOR DOES HEREBY DESIGNATE
AND APPOINT THE CORPORATION TRUST COMPANY, HAVING AN ADDRESS
AT 820 BEAR TAVERN ROAD, WEST TRENTON, NEW IERSEY 08628, AS ITS
AUTHORIZED AGENT TO ACCEPT AND ACKNOWLEDGE ON T3 BEHALF
SERVICE OF ANY AND ALL PROCESS WHICH MAY BE SERVED IN ANY SUCH
SUTT, ACTION OR PROCEEDING IN ANY FEDERAL OR STATE COURT IN NEW
JERSEY, AND AGREES THAT SERVICE OF PROCESS UPON SAID AGENT AT
SAID ADDRESS AND WRITTEN NOTICE OF SAID SERVICE OF TRUSTOR
MAILED OR DELIVERED TO TRUSTOR IN THE MANNER PROVIDED IN THE
DEED OF TRUST, SHALL BE DEEMED IN EVERY RESPECT EFFECTIVE
SERVICE OF PROCESS UPON TRUSTOR N ANY SUCH SUIT, ACTION OR
PROCEEDING IN THE STATE OF NEW JERSEY. TRUSTOR SHALL GIVE
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PROMPT NOTICE TO THE BENEFICIARY OF AN'Y CHANGED ADDRESS OF IT§
AUTHORIZED AGENT HEREUNDER, MAY AT ANY TIME AND FROM TIME TO
TIME DESIGNATE A SUBSTITUTE AUTHORIZED AGENT WITH AN OFFICE IN
NEW JERSEY (WHICH OFFICE SHALL BE DESIGNATED AS THE ADDRESS
FOR SERVICE OF PROCESS), AND SHALL FROMPTLY DESIGNATE SUCH A
SUBSTITUTE I¥ ITS AUTHORIZED AGENT CEASES TO HAVE AN OFFICE IN
NEW JERSEY OR IS DISSOLVED WITHOUT LEAVING A SUCCESSOR.
NOTHING CONTAINED HERERY SHALL BE DEEMED TO RESTRICT IN ANY
MANNER OR IMPOSE ANY CONDITIONS UPON GRANTEE'S OR
BENEFICIARY’S RIGHT TO COMMENCE ANY LEGAL SUIT, ACTION OR
PROCEEDING ARISING OUT OF OR RELATING TO THIS DEED OF TRUST, THE
NOTE OR THE OTHER LOAN DOCUMENTS IN THE FEDERAL OR STATE
COURTS LOCATED IN THE STATE OF NEVADA.

Section 6.27. Waiver Of Jury Trial. TRUSTOR AND GRANTEE AGREE THAT
ANY SUIT, ACTION OR PROCEEDING, WHETHER CLAIM OR
COUNTERCLADM, BROUGHT BY TRUSTOR OR GRANTEE ON OR WITH
RESPECT TO THIS DEED OF TRUST OR ANY OTHER LOAN DOCUMENT OR
THE DEALINGS OF THE PARTIES WITH RESPECT HERETO OR THERETO,
SHALL BE TRIED ONLY BY A COURT AND NOT BY A JURY. GRANTEE AND
TRUSTOR EACH HEREBY KNOWINGLY, VOLUNTARILY AND
INTENTIONALLY WAIVE ANY RIGHT TO A TRIAL BY JURY IN ANY SUCH .
SUTT, ACTION OR PROCEEDING, FURTHER, TRUSTOR WAIVES ANY RIGHT
IT MAY BAVE TO CLAIM OR RECOVER, IN ANY SUCH SUIT, ACTION OR
PROCEEDING, ANY SPECIAL, EXEMPLARY, PUNITIVE, CONSEQUENTIAL OR
OTHER DAMAGES OTHER THAN, OR IN ADDITION TO, ACTUAL DAMAGES.
TRUSTOR ACKNOWLEDGES AND AGREES THAT THIS SECTIONIS A
SPECIFIC AND MATERIAL ASPECT OF THIS DEED OF TRUST AND THAT
GRANTEE WOULD NOT EXTEND CREDIT TO TRUSTOR IF THE WAIVERS SET
FORTH IN THIS SECTION WERE NOT A FART OF THIS DEED OF TRUST.

EVIE
SPECI ATE FROVISIONS

In the event of any conflict between the terms and provisions of this Article and
any other provision of this Deed of Trust, the terrs and provistons of this Article shall
gove and control,

Section 7.01. Instrument. This Deed of Trust shall be deemed to be and shall be
enforceable as & deed of trust, leasehold deed of must, security agreement and financing
staternent.

Section 7.02. Fareclosure, Upon the occurrence of any Dafault, Beneficiary may
request Trustee to proceed with forectosure under the power of sale which iz heréby

&
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conferred, such foreslosure to be accomplished in accordance with the following
provisions; .

{z)  PublicSale. Trustee is horchy suthorized and empowered, and it shall be
Trustee's special duty, upon such request of Beneficiary to sell the Property, or any part
thereof, at public suction to the highest bidder for cash, with or without having taken
posscssion of same. Any such sale {including notice thereot) shall comply with the
applicable requirements, if any, govaming sales of Nevada real property undex powers of
sale, conferred by deeds of trust. If there is no statute in force at the time of the sale
governing sales of Nevada real property under powers of sale conferred by deeds of ust,
such sale shall comply with applicable law, at the time of the sale governing sales of
Nevada teal property under powers of sale conferred by deeds of trust,

(t)  Right to Require Proof of Financial Ability and/or Cash Bid. At any time
during the bidding, the Trustee may requirs a bidding party: (A) to disclose itz full name,
state and city of residence, ocoupation, and specific business office location, and the
pame and address of the principal the bidding party is representing (if applicable), and
(B) to demonstrate reasonable ovidence of the bidding party's financial ability (or, if
applicable, the financial ability of the principal of such bidding party), as a conditien to
the bidding party submitting bids at the foreclosure sale. If any such bidding party (the
“Questioned Bidder") declines to comply with the Trustee's requirement in this regard, or
if such Questioned Bidder does rezpond but the Trustee, in Trustec's sole and absolute
discretion, deems the information or the evidence of the financial ability of the
Questioned Bidder (or, if applicable, the principal of such bidding party) to be
. inadcquate, then the Trustee may coatinue the bidding with reservation; and in such event
(1) the Trustce shall be authorized to caution the Questioned Bidder conceming the legal
obligations to be incurred in submiiting bids, and (2) if the Questioned Bidder is not the
highest bidder at the sate, or if baving been the highest bidder the Questioned Bidder fails
to deliver the cash purchase price payment promptly to the Trustee, all bids by the
Questioned Bidder shail be null and vold. The Trustec may, in Trustee's sole and
absolute discretion, determine that a credit bid may be in the best interest of the Trustor
and Beneficiary, and slect to sell the Property for cradit or for 4 combination of cash and
credit; provided, however, that the Trustee shall have no obligation to accept any bid
except an all cesh bid. In the event the Trustec requires & cash bid and cash is not
delivered within a reasonable time after conclusion of the bidding process, as specified by
the Trustee, but in no cvent later than 3:45 p.m. local time on the day of sale, then gaid
contingent sale shall be null and void, the bidding process may be recommenced, and any
subsequent bids or salc shall be made as if no prior bids were mads or accepted,

(c)  Sale Subiect to Unmatured Obligation, In addition to the rights and powers

of gate granted under the preveding provisions of this subsection, if default is made in the
payment of any installment of the Obligation, Beneficiary may, at Beneficiary's option,
at once or at any time thereafier whils any matured instaliment te maing unpaid, without

]
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declaring the entire Obligation to be due and payable, orally or in writing direct Trustee
to enforce this toist and to sell the Property subject to such unmatured Obligation and to
the rights, powers, Liens, security interests, and assignments securing or providing
recaurse for payment of such unmatured Qbligation in the same manner, all as provided
in the precéding provisions of this subsection. Sales made without maturing the
Obligation may be made hereunder whenever there is a default in the payment of any
mstaliment of the Gbligation, without exhausting the power of sale granted hereby, and
without affacting in 20y way the power of sale granted under this subsection, the
unmatured balance of the Obligation or the rights, powers, liens, security interests, and
assignments securing or providing recourse for payment of the Obligation.

(d)  Partial Foreclosure. Sale of a past of the Property shall got exhaust the
power of sale, but safes may be made from tume to time uatil the Obligation is paid in
full. Itis intended by each of the foregoing provisious of this subsection that Trustee
may, after any request or direction by Beneficiary, sell not only the Land and the
Improvements, but alzo the Acccssorics and other interests constituting a part of the
Property or atty part thefeof, along with the Land and the Trprovernents or any part
thereof, as a unit and a3 a part-of a single sale, or may self at any time or fiom Hme to
time any part or parts of the Property separately from the remainder of the Property. It
shall not be necessary to have present or to exhibit at any sale any of the Praperty.

{g)  Trustee's Decds. After any sale under this subsection, Trustee shall make
good and sufficient deods, assignments, and other conveyanees to the purchaser or
purchasers thereunder in the name of Trustor, conveying the Property or any pact thereof
so sold to the purchaser or purchasers with general warenty of title by Trustor. 1t i
agreed that in any decds, assignments or other conveyances given by Trustes, any and all
statermients of fact or other recitals therein made as to the identity of Beneficiary, the
poourrenct ot existence of any Default, the notice of intention to accelerate, or
acceleration of, the maturity of the Obligation, the request to sell, notice of sale, time,
place, terms and manner of sale, and receipt, distribution, and application of the money
realized therefrom, the due and proper eppointment of a substitute trustee, and without

 being limited by the forsgoing, any other act or thing having been duly done by or on
behalf of Beneficiary or by or on behalf of Trustec, ghall be taken by all courts of law and
equity as prinia facle evidence that such statements or recitals state true, dorrect and
complete facts and are without further question to be so accepted, and Trustor does
hereby ratify and confirm any and all acts that Trustee may fawfully do in the Property by
virtue herenf,

Section 7.03. Receiver. Beneficiary, 25 2 matter of right and without regard to the
sufficiency of the security for repayment of the Obligation and performance and
discharge of the obligations hercunder, without notice to Trustor and without any
showing of insolvency, fraud, or mismanagement on the part of Trustor, and without the
necessity of fling any judicial or other proceeding other than the proceeding for |
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appointment of a receiver, shafl be entitled to ths appointment of a receiver or receivers
of the Property or any pert thereof, and of the Rents, and Trustor hereby irrevocatdy
consents to the appointment of s receiver or receivers. Any receiver appoinled pursuant
to the provisions of this subsection shall have the usual powers and duties of receivers in

such matters,
Section 7.04. INTENTIONALLY DELETED.

Section 7.05. Entire Apreement. THIS DEED OF TRUST AND THE OTHER
LOAN DOCUMENTS EMBODY THE FINAL, ENTIRE AGREEMENT AMONG THE
PARTIES HERETO AND SUPERSEDE ANY AND ALL PRIOR COMMITMENTS,
AGREEMENTS, REPRESENTATIONS AND UNDERSTANDINGS, WHETHER
WRITTEN OR GRAL, RELATING TO THE SUBJECT MATTER HEREOF AND
THEREQF AND MAY NOT BE CONTRADICTED OR VARIED BY. EVIDENCE OF
PRIOR, CONTEMPORANEOUS, OR SUBSEQUENT ORAL AGREEMENTS OR
DISCUSSIONS OF THE PARTIES HERETO. THERE ARE NO ORAL
AGREEMENTS AMONG THE PARTIES HERETO,

Section 7.06. Notice of Indemnification. TRUSTOR ACKNOWLEDGES THAT
THIS DEED OF TRUST PROVIDES FOR INDEMNIFICATION OF BENEFICIARY

BY TRUSTOR

Section 7.07. Maturity Date. The onigminal stated Maturity Date of the Note is June
30, 2009,

Section 7.08. Due on Sale. The entire Obligation shall be due and payable in foll
in the event of any sale, conveyance, alienation, Deed of Trust, encumbrance, pledge or
other transfer of the Property (or any part thereof) unless expressly permitted by the terms
of this Deed of Trust or otherwise consented to in writing by Beneficiary.

Seckion 7.09. Covenants of NRS 107,030, When not inconsistent with the above,
covenant-numbers 1, 2 {full replacement value), 3, 4 (Mote mte), 5, 6, 7 (a reasonable
percentage), &, and 9 of NRS 107.030 are hereby adopted and made a part of this Deed of

© Trust.
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TRUSTOR HEREBY -ACKNOWLEDGES THAT IT HAS RECEIVED
WITHOUT CHARGE A TRUE COPY OF THIS DEED OF TRUST.

EXECUTED a5 of the date first above written.

. WITMEES: OuneCop Partners 2, LLC,
8 Mevada limited ligbility compary

By: OneCep Partner
Manaper

, Ine., its

! By,
Iaz:} B.l }‘é’cx)ng ' fﬁfgﬁsﬁiﬁm;m

STATECQF Jevradn )
Josss
COUNTY OF (Aark

I certify that on June \4, 2006, Vincent Hesser came before me in person and
stated to my satisfiction that he:

(2) made the attached instrument; and

() was authorized t and did exccute this ingtrument on behalf of and as
President of OneCap Parmers MM, Inc. the Manager of OneCap Fartuers 2, LLC, &
Nevada limited liability company (the “Company™), the satity naened in this instrument,
as the free act aud desd of the Company, by virug of the authority smamted by ity
Operating Agreetnent and its members.

"NOTARY PUBLIC, &
urk-Seana of Hicrads
T RALLIAMS
Ne. 00-63815-1
plres June 28, 2008

NOTARY PUBLIC
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EXHIBITS:

A, - Property Description
B - Permitted Exceptions
C-Leases
SCHEDULES:

Scheduie of Principal Loae Documents
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) Em‘[‘r«an
. PROPERTY DESCRIPTION

PARCEL ONE (1):

LOT TWO (2) AS SHOWN ON THAT CERTAIN PARCEL MAP IN FILE 53 OF
PARCEL MAYS, PAGE 93, IN THE OFFICE OF THE COUNTY RECORDER QF

CLARK COUNTY, NEVADA.

APN No.: 264-25-101-001

PARCEL TWO (2):

THE SOUTH 1000 FEET OF THE NORTH 2000 FEET (MEASURED AT A RIGHT
ANGLE TO THE NORTH LINE) OF SECTION 25, TOWNSHIP 32 SOUTH,
RANGE 66 EAST, MDB. &M.

APN No,: 264-25-201-001
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PERMITTED EXCEPTIONS

Thosa jtoms listed in Schednle B, Section 1T of the title commitnent/proforma iasued by
Commonwealth Land Title Insurance Company under Eserow No. 06-06-0235-BB.
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SCHED OF CIPAL LOAN DOCUMENTS
Losa Comumitment dated June 6, 2006;
Loan and Security Agresment dated as of the date heteof,
Promissary Noto dated as of the date hereof;

Deed of Trust and with Security Agreement, Financing Statement for
Fixwre Filing and Assignment of Rents dated as of the date hereof;

Doowment Re-Exccution Agreement dated as of the date hereof;

Affidavit and Indemnity of Borrower and Guarantors dated as of the date
hereof:

- Agsignment of Leases and Rents dated as of the date hereof;

Asgsignment of Licenses, Contracts, Plang, Specifications, Surveys,
Drawings and Reports dated a3 of the date hereof;

Guaranty dated as of the date hereof; and
UCC-1 Financing Statements dated as of the date hercof; and

Closing Statement dated as of the date bereof.
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APN: 264-25-101-001 & 264-25-201-001
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et o P R s
r ' ’ ook Instr:  20060615-2006326
Cole, Scholz, Meisel, Forman & Leonard, P.A. GR'UG(.: Page Count: J
Court Plaza North Foos: $10.80 NG Fes: 0.
25 Main Street
Hackensack, Mew Jersey 07601
Attn: Michnet R, Leighton, Esq. Frances Deane
L #06-06-0235-23 A1 mere Glark County Recorder
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SCHED O e : E

OneCap Partaers 2, LLC
1 Nevada limited Hahility compagy, as Debtor,
and
KENNEDY FUNDING, INC., a3 Secored Party

All Debtor's right, title and interest in and to:

(i)  the real property situated in the County of Clark and State of Mevada,
which is more particulacly described in Exhibjt A attached hereto and made a part heeaf
for all purposes the same as if set forth herein verbatim, together with elt right, title. and
interest of Debtor in and to (2) all streers, roads, alleys, casements, rights-of-way,
licenses, rights of ingress and egress, vehicle parking rights and public places, existing or
proposed, abutting, adjacent, used in connection with or pertaining to the real propetty o
the Improvements (as hereinafter defined); (b) any strips or pores between the real
property and abutting or adjacent propertics; and (¢} all water and water rights, timber,
crops and mincral interests pertaining to the real property (such real estate and other
tights, titles and interests being hereinafter sometimes called the “Land");

iy all buildings, structures and other improvements or any part thereof, now or
hereafier situated on or under the Land and afl restorations and replacements thercof

“Improvements");

(i) all fixtures, systems, and articles of personal property, of every kind and
character, now owned or hereafter acquiced by Debtor (or Debtor's successors or
assigns), which are now or hereafter sttached to the Land or the Improvements, or which
are located on the Land snd used in or necessary to the complete and proper planniag,
development, use, oceupancy or operation thereof, or acquired for use or installation in or
on the Land or the Improvements, and all rencwals and replacements of, substitutions for
and additions fo the foregolng, including, but without limiting the foregoing, all of the
following items now owned or hercafter acquired by Debtor and located on the Land, any
and all fixtures, systems, heating, ventilating, air conditioning, refrigenating, plumbing,
sewere, lighting, generating, ¢leaning, storage, incinerating, waste disposal, sprinkler, fire

extinguishing, communications, transportation (of people or things, including, but not -

lirtited to, stairways, elevators, escalators and conveyors), data processing, security and
alarm, laundry, food or deink preparation, storage or serving, ges, electrical and
electronic, water, and recreational uses or purposes; afl tanks, pipes, wiring, conduits,
ducts, doors, partitions, rugs and other floor coverings, wall coverings, windows, drapes,
window screens and shades, awnings, fans, motors, engines and boilers; decorative iterns
and art objects; and files, records and books of account (all of which are hergin
sometimes referred to together as the “Acgessories™);
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(iv) all {s) plans anid specifications for the Improvements; () contracts retating
to the Land or the Improvements or the Accessories ar any part theceof; () deposily
inchding, but not limited to, Debtor’s rights in lenants’ security deposits (if any),
deposits with respecl to utility services to the Land or the Improvements or the
Accessorics or any part thereof, and any deposits or reserves hereunder or under any
ather dosument evidencing, securing, or now or hereafler executad in cornection with
that certain loan from Securcd Party to Debtor in the principal sum of $12,000,000 (the
*Loan") for taxes, insurance ar otherwise, funds, accounts, contract rights, instruments,
documents, commitments, general intangibles, notes and chattel paper used in connection
with or arsing from or by virtue of any transections related 10 the Land or the
Improvetents or the Accessories ot any part thereof; (d) permits, licenses, franchises,
bonds, certificates and other rights and privileges obtained in connection with the Land or
the Improvements or the Accessories or any part thereof and assignable without third
party consents; (€} leases, rents, room rents, royalties, bonuses, issues, profits, revenues
and other benefits of the Land, the Improvements and the Accossories; and (f) other
properties, rights, titles and interests, if any, specified in any section or any article of that
ceripin Deed of Trust, Assignment of Leases and Rents, Security Agreement and Fixture
Filing, dated a5 of June , 2006, made by Debtor in favor of Secured Party and

intended to be recorded in the Public Records of Clark County, WNevada;

(v}  all proceeds, products, consideration, compensation and recoveries, direct
or consequential, cash and noncash, of o arising from, as the case may be, (a) the
properties, rights, titles and {nterests referred to above in peragraphs (i}, (if), {jii) and (iv)
above; (b} any sele, lease or other dispesition thereof, () eech policy of insurance
relating thersto (including premium refunds); (d) the taking thereof or of any rights
appurtenant thereto by eminent domain or sale in lieu thereof for public or quasi-public
use under any law; and (£) any damage thereto whether caused by such a taking
(including change of grade of sweets, curb cuts or other rights of acoess) ot otherwise

caused; and

(vi} all other intercsts of every kind and character, and praceeds thereof, which
Debtor now has or hereafter acquires in, to or for the benefit of the properties, rights,
titles and interests referred to above in paragraphs (1), (i), (ilf), {iv), and (v) and sll
praperty used or useful in connection therewith, including, but net limited to, remainders,
reversions and reversionary rights or interests.
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E IT A CC-1F G STATEMEN
LEGAL DESCRIFTION

PARCEL ONE (1):

LOT TWO (2) AS SHOWN ON THAT CERTATN PARCEL MAP IN FILE 53 OF
FARCEL MAPS, PAGE 93, N THE OFFICE OF THE COUNTY RECORDER OF
CLARK. COUNTY, NEVADA, .
APN No.: 264-25-101-001

PARCEL TWOQ {2):

THE SOUTH 1000 FEET OF THE NORTH 2000 FEET (MEASURED AT A RIGHT
ANGLE TO THE NORTH LINE) OF SECTION 235, TOWNSHIP 32 SQUTH,
RANGE 66 EAST, MD.B. & M.

APN No.: 264-25-201-001
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ist Party ONECAP PARTNERS 2 LLC

Ind Party KENNEDY FUNDING INC
NEVADA TITLE COMPANY
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DIASE2746

DISTRICT COURT
CLARK COUNTY, NEVADA

Business Court COURT MINUTES o June 16, 2015

19A582746 Kennedy Funding Inc
Vs
Onecap Partners MM Inc, Vincent Hesser

June 16, 2015 1:00 PM Telephonic Conference

HEARD BY: Gonzaler, Elizabeth COURTROOM: RJC Courtroom 14C
COURT CLERK: Dulce Romea

RECORDER: Patti Slattery

PARTIES
PRESENT: Atamoh, Ogonna M. Attorney for Plaintiff

JOURNAL ENTRIES

- Also participating telephonicaily: Attorney Timothy S, Cory and Attorney Anthony M. Santos for
Dofendant Vincent Hesser.

Court NOTED the reagson for this call is an ex parte application for protective order to preclude a
judgment debtor examination from going forward today. Objection by Ms. Atamoh as to the request
being untimely and lacking merit. Response by Mr, Santos regarding fair market determination of
the property. Mr. Cory noted if the judgment has gone away or has been satisfied they are not
entitted to a judgment debtor exam. Mr. Atamoh advised she has a court reporter waiting, she did
write opposing counsel a letter, and they elected to wait until the eve of the examination. Court
stated, it understands the issues that are being raised; however, that does not alleviate the judgment
debtor examination; the motion for protective order is DENIED and the judgment debtor
examination is PERMITTED to go forward.

PRINT DATE:  06/18/2015 Page 1 of 1 Minutes Date;  June 16, 215
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Electronically Filed
06/30/2015 04:12:53 PM

$SAO
OGONNA M. BROWN, ESQ. i b b

Nevada Bar No. 7589 CLERK OF THE COURT
E-maii: obrown(@nevadafirm.com

HOLLEY DRIGGS WALCH

FINE WRAY PUZEY & THOMPSON

400 South Fourth Street, Third Floor

Las Vegas, Nevada 89101

Telephone:  702/791-0308

Facsimile: T02/7191-1912

Attorneys for Kennedy Funding, Inc.

DISTRICT COURT
CLARK COUNTY, NEVADA

KENNEDY FUNDING, INC., a New Jersey

corporation,
Case No.: A582746
Plaintiff, Dept. No.: Xl
v. Date of Hearing: July 17, 2015

Time of Hearing:  In Chambers
ONECAP PARTNERS MM, INC, a Nevada
corporation, VINCENT W. HESSER, an
individual; DOE INDIVIDUALS [ through X;
and RO CORPORATIONS | through X,

Defendanis.

STIPULATION AND ORDER TQ EXTEND TIME FOR PLAINTIFF TO FILE AN
OPPOSITION TO DEFENDANT HESSER’S MOTION PURSUANT TO NRCP 60(hb)
TO VACATE JUDGMENT

Plaintiff Kenney Funding, Inc. (“Plaintiff” or alternatively, the “Judement Creditor™), by

and through its attorneys OGONNA M, BROW, ESQ. of the law firm of HOLLEY DRIGGS
WALCH FINE WERAY PUZEY & THOMPSON, and Defendart Vincent W. Hesser

attorneys, TIMOTHY §. CORY, ESQ. of the law Firm of TIMOTHY 8. CORY &
ASSOCIATES and ANTHONY M. SANTOS, ESQ. of the law firm of A.M. SANTOS LAW,

CHTD., hereby stipulate and agrec as follows:

1. On June 15, 2015, Defendant filed Defendant Hesser’s Motion Pursuant to NRCP

60(b} to Vacate Judgment (the “Motion to Vacate Judgment™;

062090971 53356
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2. ‘The Parties are involved in ongoing settlement discussions which may vacate the

hearing on the Motion 1o Vacate Judgment.

3. Plaintiff’s Opposition to Defendant’s Motion to Vacate Judgment was due on
June 29, 2015; and

3. The Parties agrce that the Plaintiff shall have umtil July 8, 2015, to file an
Opposition to the Motion to Vacate Judgment,

IT IS5 SO STIPULATED.

. . ﬁ* iy apie 29T

DATED this £7 day of June, 2015, DATED this<”_ of June, 2015,

HOLLEY DRIGGS WALCH AM. SANTOS LAW, CHTD.
FINE WRAY PUZEY & THOMPSON

% W2 )

Richard ¥, Hatley, ESQ. (NBN 3077) Antjiony M_Spntos, EST). (NBN 11265)
OgonnajM. Brown, ESQ. (NBN 7589) 3275 South’ (me*; Boulevard, Suite 104
400 Sovfth Fourth CLlrcct Third Floor Las Vepas, Neevada 89146
Las Vegas, Nevada 89101 Attorney for Vincent Hesser

Attorneys for Kennedy Funding, Inc.

ORDER
UPON STIPULATION of the Parties, and good cause appearing therefore,
IT IS HEREBY ORDERED that the Plaingff shall have until July &, 2015, to file an
Opposition to Deflendant Hesser’s Motion Pursuant to NRCP 60(b) 1o Vacate Judgment.

IT IS 5O ORDERED.,

Prepared and Submitted by:
HOLLEY DRIGGS WALCH
FINE W ZEY & THOMPSON

-
M. BROWN, ESQ. (NBN 7589)
h Fourth Street, Third Floor
] .as V¥gas, Nevada 89101
Attoheys for Kennedy Funding, Inc.,

06209-09/1 533561
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CERTIFICATE OF SERVICE

and NRCP 5(b), [ caused to be served eclectronically the foregoing STIPULATION AND

ORDER TQ EXTEND TIMI FOR PLAINTIFF TO FILE AN QPPOSITION TO DEFENDANT

HESSER'S MOTION PURSUANT TO NRCP 60(b) TO VACATE JUDGMENT addressed to:

AM. SANTOS LAW, CHTD,
Antony Santos tony(@amsantoslaw.com
Melissa Burczyk melissa@@amsantoslaw.com

TIMOTHY 5. CORY & ASSQCIATES
Timothy 8. Cory tim.corv@@corylaw.us

Attorneys for Vincent Hesser

An employee of Holley Driggs Walch

Fine Wray Puzey & Thompson

HA209-09/1 533561
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