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Qs
RICHARD F. HOLLEY, ESQ. (Nevada Bar No. 3077) t

E-mail; rholley@nevadafirm.com CLERK OF THE COURT
OGONNA M. BROWN, ESQ. (Nevada Bar No. 7589)

E-mail: obrown(@nevadafirm,com

HOLLEY DRIGGS WALCH

FINE WRAY PUZEY & THOMPSON

400 South Fourth Street, Third Floor

Las Vegas, Nevada 89101

Telephone:  702/791-0308

Facsimile: 702/791-1912

Attorney for Kennedy Funding, Inc.

DISTRICT COURT
CLARK COUNTY, NEVADA

KENNEDY FUNDING, INC., a New Jersey
corporation,

Case No: AS582746
Plaintiff, Dept. No.:  XI

V.

ONECAP PARTNERS MM, INC, a Nevada
corporation; VINCENT W. HESSER, an
individual, DOE INDIVIDUALS I through X;
and ROE CORPORATIONS I through X,

Defendants.

AFFIDAVET FOR RENEWAL OF JUDGMENT AGAINST VINCENT W. HESSER

STATE OF NEVADA )
) ss.
COUNTY OF CLARK )

I, Ogonna M. Brown, Esq., hereby declare as follows:

1. I am over the age of 18 and mentally competent. Except where stated on
information and belief, | have personal knowledge of the facts in this matter and if called upon to
testify, could and would do so.

2. I am an attorney licensed to practice law in the State of Nevada and admitted to
practice before this Court,

3. I am a shareholder with the law firm of Holley Driggs Walch Fine Wray Puzey &

Thompson (the “Firm”), counsel of record for Kennedy Funding, Inc., 2 New Jersey corporation

06209-09/1627427
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(“Plaintiff” or “Judgment Creditor”). The Finn maintains offices at 400 South Fourth Street,

Third Floor, Las Vegas, Nevada 89101.

4, On or about February 18, 2010, a Judgment Against Onecap Partners MM, Inc.
and Vincent W. Hesser (“Judgment”) was entered in the District Court of Clark County, Nevada,
in favor of the Plaintiff against Vincent W. Hesser (“Judgment Debtor™) in the total amount of
amount of $16,802,025.64, excluding attorney’s fees and costs, consisting of the principle
balance of $12,000,000.00 due under the Loan and Security Agreement, accruing interest as of
October 31, 2009 in the amount of $4,768,000.00, foreclosure costs in the amount of $19,024.50,
appraisal fees in total amount of $9,500.00 (CBRE in the amount of $7,500.00 and Vernon
Martin $2,000.00), miscellaneous costs in the smount of $5,501.14. Post-judgment interest
continues to accrue on the principal balance at a default rate of twenty-five percent (25%) per
annurm, or $8,333.33 per diem. Judgment Creditor is entilled to augment the Judgment for
additional attorneys’ fees and costs in pursing this litigation, a true and correct copy of the
Judgment is attached hereto as Exhibit “1%.

5. On or about March 29, 2010, the Original Certified Notice of Entry of Judgment
against Onecap Partners MM, Inc. and Vincent W. Hesser was recorded with the Clark County

Recorders’ Office as Instrument No. 201003290000871.

6. There are no ouistanding writs of execution for enforcement of the judgment.

7. There have been no payments on the Judgment.

8 There are no setoffs or counterclaims in favor of the Judgment Debtor.
06200-06/162742
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9. As of December 24, 2015, the amount owing on the judgment is $34,585,351.86.
I declare under penalty of perjury under the laws of the United States that the foregoing is

true and correct.

T
Dated this 2 [/( day of December, 2015. —~>

NNA M. BROWN, ESQ.
STATE OF NEVADA
County of Clark /

SIGNED AND SWORN to before me this

Sy & day of December, 2015,

by Ogonna M. Brown, Esqg.

NOTARY $IGNATURE

(o  NOTARY PUBLIC |
£ *"-?;’ STATE OF NEVADA
& : Coaunty of Cimrk

. GH-40430.1
Expirns Ol

06200-09/1621427
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APN#

Ny

| 1-digit Assessor's Parcel Number may be obtained at:

http://redrock.co.clark.nv.us/assrrealprop/ownr.aspx

Notice of Entry of Judgment against Onecap Partners MM,

Inc. and Vincent W. Hesser

Inst#; 201003280000871
Fess: $26.00

NIC Fee: $0.00

0312012010 10:34:10 AM
Raceipt . 288463
Requestor:

SANTOTO DRIGGS ET AL
Recorded By: BGN Pgs: 13
DEBBIE CONWAY
CLARK COUNTY RECORDER

(Example: Declaration of Homestead, Quit Claim Deed, ¢tc.)

Type of Document

Recording Requested By:

Santoro Driggs Waich Kearney Holley & Thompson

Return Documents To:

Name Ogonna M. Atamoh, Esq.

Address 400 South Fourth Street, Third Floor

City/State/Zip Las Vegas, NV 89101

This page added to provide additional information required by NRS 11 [.312 Section 1-2

(An additional recording fee of $1.00 will apply)

This cover page must be typed or printed clearly in black ink only.

QR Form 108 ~ 0B/08/2007
Govearsheet pdf

VHG00672
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NEQJ : *
RICHARD F, HOLLEY, ESQ. (ﬁi& iy
Mevada Bar No, 3077 Q i
OGONNA M. ATAMOH, ESQ. CLERK OF THE COURT
Nevada Bar No, 7589

SANTOROQ, DRIGGS, WALCH,

KEARNEY, HOLLEY & THOMPSON

400 South Fourth Street, Third Floor

Las Vegas, Nevada 89101

Telephone:  702/791-0308

Facsimile: 702/791-1912

Attorney for Kennedy Funding, Inc.
DISTRICT COURT

CLARK COUNTY, NEVADA,
KENNEDY FUNDING, INC., 2 New Jersey

corporation,
Case No; A5B82746
Plaintiff, Bept. No.: X1
\ NOTICE OF ENTRY OF JUDGMENT

ONECAP PARTNERS MM, INC, a Nevada
cmporation; VINCENT W. HESSER, an
individual, DOE INDIVIDUALS I through X;
and ROE CORPORATIONS I through X,

Defendants.

YOU, art each of you, will please take notice that a2 JUDGMENT AGAINST ONECAP
PARTNERS MM, INC. AND VH\ICENT W. HESSER. in the above-entitled matter was filed and
entered by the Clerk of the gbove-entitled Court on the 18th day of February, 2010, a copy of
which is etiached hereto

Dated this 22nd day of February, 2010,

SANTORO
KEA 1IN

y, DRIGGS,
OLEE

(NVSE B3077)
NA M. ATAMOH, ESQ. (NVSB #7589)
Zouth Fourth Street, Third Floor

[.as Vegas, Nevads 89101

Attarneys for Kennedy Funding, Inc.

Page | of 2
06209-09/567741 4ot
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SANTORO, DRIGES, WALCH,

MEARMEY, HOLLEY & THOMPSON
o

A

JUDG

ORIGINAL

0218/2010 03:05.18 PM
RICHARD F, HOLLEY, ESQ.

Neveda Bar No. 3077

OGONNA M. ATAMOH, ESQ. .. b fbnsnnn
evada Bar No,

SANTORO, DRIGGS, WALCH, GLERK OF THE GQURT

KEARNEY, HOLLEY & THOMPSON

400 South Fourth Street, Third Floor

Las Veges, Nevada 89101

Telephone: 702/791.0308

Facsimile: T02/191-1912

Attorneys for Kennedy Funding, Inc.

DISTRICT COURT
CLARK COUNTY, NEVADA

EENNEDY FUNDING, INC., a New Jersey

eorparation,
Case No.: A582746

Plaintiff, Dept. Mo p4)
Y,

ONECAP PARTNERS MM, INC, a Nevads
corporation; VINCENT W. HESSER, an
individual; DOE INDIVIDUALS I through X;
and ROE CORPORATIONS ! through X,

Defendants.

AN CENT W, HESSER

GMENT AGAINST ONECAY PAR e AN 1 J
This matter came before the Court on Plaintiff Kennedy Funding, Inc.’s (“Plaintiff™)

evidentiary hearing on damages arising from the Motion for Summary Judgment Against
Defendaals ONECAP PARTNERS MM, INC. (“Onecap™ and VINCENT W. HESSER
(“Defendants™) (the “Motion™), filed with the Court on September 22, 2003, and came on for
evidentiary hearing us to dumages on November 5, 2009, al 9:30 a.m. before the Honoble

Elizebeth Gonzalez.
The Court having read and considered the pepers and pleadings on file herein and having

heard the testimony of Kim Vaccarelia, Controller for Plaintiff, and the testimony of Matthew
Lubway, appraiser for Defendants, snd consistent with the Order Granting Motion for Summary

06200-0WSE3RE dos o s
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Judgment as to liability cntered November 4, 2009, agminst Defendants, attached hereto as
Exhibit *1%, and the subsequent Order Awarding Damages Pursuant to Plaintiff’s Motion for
Summary Judgment entered concurrently herewith, and the Court being fully advised, and good

cause appearing therefor,

IT IS HEREBY ORDERED, ADJUDGED and DECREED that Pleintiff shall recover
from DEFENDANTS ONECAP PARTNERS MM, INC, and VINCENT W, HESSER, jointly !
and severally, the amount of $16,802,025.64, excluding attorney's foes and costs, consisting of
the principle balance of $12,000,000.00 due under the Loan and Security Agreement, sccruing
interest as of October 31, 2009 jn the amount of $4,768,000.00, foreclosure costs in the amount
of $19,024.50, sppreisal fees in total amount of $9,500.00 (CBRE in the amount of $7,500.00
and Vernon Martin $2,000.00), miscellancous costs in the amount of $5,501.14. Post-judgment

b= - TR Y - ¥ T O .

— ek
_—

interest continues to accrue on the principal balance at a default mte of twenty-five percent

fra—y
LR

(25%) per annum, or $8,333.33 per diem.

| IT IS HEREBY ORDERED, ADJUDGED and DECREED that Plaintiff’ shall recover
from DEFENDANTS ONECAY PARTNERS MM, INC. and VINCENT W. HESSER attorney’s
fees as of November 3, 2009 in the amount of $39,755.00, and costs as of November 3, 2009 in
the amount of $2,131.45 incurred by Santoro, Driggs, Walch, Kearney, Holley & Thompson.
18 IT IS FURTHER ORDERED that Plaintiff is entitled to recover post-judgment attormey’s

G55, WAL,
HOLLEY & THOMPSON
P W
e b

KEARNEY,
T &

;
2
:
§

19 § fews and costs incurred in executing and enforcing the Judgment,
20 IT 18 FURTHER ORDERED that Plaintff is entitled to recover post-judgment interest

21 } onthe principal balance of §16,802,025.64 at the rate of 25% per annum or $8,333.33 per diem.

4] IT IS FURTHER ORDERED that to the extent the real property securing Plaintift’s Loan
23 | is sold or refinanced and such proceeds are paid to Flaintiff, any such proceeds shall be deducted
h 24 || from the judgmenit amount and accruing interest entered berein ugainst DEFENDANTS
25 || ONECAP PARTNERS MM, INC. and VINCENT W. HESSER in favor of Plaiotiff.
: 26 '
7
28
v 2.
GE209-0R/5 63599 4500
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SANTORO, DRNSES, WAaALSCH,
HKEARNEY, HOLLEY & THOMPSON
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IT IS FURTHER ORDERED thet the Court expressly directs the entry of & final
judgment, as there Is no just reason for delay.
IT IS 30 ORDERED,

L0
Dated this _|T-day of Y@ Aoyti0in{ 2089

DISTRCT CO DOE wach.

Submitted by:

SANTOROQ, DRIGGS, W.
HOLLEY & THOMP

H, KEARNEY,

Las Vogre, NV 82101
Attorneys for Plaintiff

04209-00/561899 doe
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ORDR - .
RICHARD F, HOLLEY, ESQ, '
Nevade Bar Ne., 3077 - Q . ' Fl LED
OGONNA M, ATAMOH, ESQ. '

Nevada Bar No, 7589 NOV - & 203
SANTORO, DRIGGS, WALCH, '
KEARNEY, HOLLEY & THOMPSON R Y o

400 South Fourth Street, Third Floor
Loz Vegas, Nevada 89101
Telephone:  702/791-0302
Fageimile:  702/791-1912

Artorneys for Kennedy .Fhudhg, ne.
DISTRICT COURT
CLARK COUNTY, NEVADA
KENNEDY FUNDING, INC., & New Jetsey -
cotporation, . ' '
Case No.; AS82746

Plaingff, = Dept. No.. X1
v, -

ONECAP PARTNERS INC, & Novad
momtitm; VINCENT W, HESSER, an -

vidual; DOE INDIVIDUALS | tbm;;h Xy
and ROE CORPORATIONS I through X,

Defendunts,

IRDER GRANTING PLAINTIFI'S MOTION F( i‘U.u..!‘ ARY JUD
Pleintiff KENNEDY FUNDING, INC.'s, (“Plaintiff") Motion for Summary Judgment

-(“Moﬁon for Summary Judgment”), having come on for hearing on October 27, 2009, a1 9:00

am. Harold P. Gewerter, Esq, of the law firm Harold P. Gewerter, Esq., Ltd., appeared on
bebalf of Defendants ONECAP PARTNERS MM, INC, (“Onccap”) and VINCENT W,
HESSER (“anhndanm"),'md Dgonna M. Atemoh, Hsq. of the law firm of Santoro, Driggs,
Walch, Keamney, Holley & Thompson appeamd on bahalf of Plaintiff, with no other appeemnces

. having been made., The Court having heard the argument of counsel and having reviewsd and

examined the papers, plesdings and records on file i the sbove-ontitled matter, includiog
Plaintiff's Motion for Summery Judgment end the supporting Affidavit of Kevin Wolfer, filed

DAT05-0WS 1467
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Septamber 22, 2009, Defondants’ Opposition to Motion for Summery Judgment, filed on or
about October 6, 2009, and Plaintiff"s Reply in Support of the Motian for Summary Judgment,
filed Qetober 20 2009, and good cause appearing therefore;

Pursuam to the findings of fact and conclusions of law p!amd on the recard at the hearing
and incorporated herein pursuant to Rule 52 of the Novada Rules of Civil Provedure, and good
causs appearing, this Court enters mnnmryjudg'mcnt against Defendants and rules as follows:

1. The Court makes thege ﬁudings of faot by construing the pleadings and proof in
the light most favorable to the non-moviag perty, drawing ail reasonable inference in their favor,

2. Thero is no gonuine issuc of material fact that thers was  binding contrant
between Plaintiff Kennedy Funding, Inc. end OneCap Partners 2; LLC (“OneCep Partners”),
entitied the “Loan and Secwrity Agreement™ (the “Loan Agreament’™) dated June 15, 2006, for
OneCap Pertners' purchase of wnimproved real property consisting of 78.74+ asres of raw land
located along Casino Drive and the Colorado River in Laughlin, Nevada 89029, Clark County
Assessor Parcel Numbers 264-25-101-001 and 264:25-201-001 (the “Property”) for a purchese
price of TWELYE MILLION DOLLARS ($12,000,000.00), _

3. There is no genvine issue of foaterial fact that the Loan Agreement is evidenced
by a Promissory Note dated June 15, 2006, {a the emount of $12,000,000.00, made by OneCap
Pariners payabls to Konnedy Punding as agent of the Lenders.

4. . There -is no genuine issue of material fact that OneCap Partnery executsd end
deliverad ‘to Kennedy Funding a Desd of Trust with Seourity Agreement, Financing Statement
for Fixture Filing and Assignment of Rents (*Doad of Trost") sigalnst the Property, which was
recorded oo June 15, 2006, with the Clark County Recorder’s Offioe &1 Instrument No.

2006061 5-0005324,
5 There 13 no genvine izsue of material fact that Kennedy Funding, Gary Cwen 11,

‘aw‘-lﬁu&.uu

— — [y
. | [ ~

HKEARNEY, HOLLEY B THOMPSON
© m™ U9 oo, RS

w2
o

B B B B2
L I T

LLC (“Option Holder™) and OneCap Parmers exccited a Subordination and Aftornment

d
<

Agreement (“Subordination Agreement™) in which the Option Holder agreed to subordinate its

' limited optmn to purchese the Property to Kennédy Punding's Deed of Trust,
-2

e b
93~k
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6. ‘. ﬂlwm is o genuine issue of material fact that es additionel security for the joan,
OneCup Partmots execnted and delivered to Kennody Funding, an Asaignnﬁﬂ of Leases and
Rentz dated June 14, 2006 and recorded June 15, 2006, with the Clark County Recorder's Offica
¥ s Ingtryment No, 20080615-0005378, and an Asxin;xmimht of Lictnses, Contrects, Flans,
Specifications, Surveys, Drhwings and Report dated June 15, 2006 (Assignraent of Licenses™).

"7 Themisno genulne issue of material fact that to further secure payment of the
Note, on June 14, 2006, Defendant Vincent Heaser (“Hesser™) and Defendent OneCop Partiers
MM, Ine. ("OneCep Partners MM) {(collectively * “Defendonts™) executed  prrsonal

- - B R - Y -~ 7 T X T

wnconditional guarantiea of the loan to Kennedy Funding. '
B. There s no gevuine [ssue of material fact that at the time of the transaction

[
—

between OneCap Partners, Hesser was the President of OneCap Partners and OneCap Partners
MM.’

9. - Thers is no genuine issue of material fact that OneCap Parters also g,rant;d a
properly petfected gecurity interest to Kennedy Funding by way of a UCC.] Financing
Staternent filed with the Clark County Recorders Office on June 15, 2006 as Instrument No.

20006061 50005326,
10,  There is no genuine jssue of material fact that OneCap Partners end Defgndmls

sk
ha

- s et
o e

KEARNEY, HOLLEY Z THOMBSON
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18 || exscuted an Envirohmental Indemnity Agreement in favor of Kennedy Fundinig, under which
19 || they agreed to indemnify Kennedy Funding for noncompliance of environmontal Jaws. |
20 11, There is no genuine issue of materlal fact that OneCap Partners defaulted wnder
21 | the Note and Dieed of Trust by failing tb make its monthly installment payment of $250,000.00.
22 12.  Thers s no geouine issue of material fuet that OneCap Partners s in defiult under
23 | the Deed of Trust for failure to provide Kenvedy Funding with current proof of liability
24 || insurance and for fallure to timely pay its tax obligations relating to the Property. '
25 13.  There s no genuine Issue of material fact that OneCap Partniers transfomred its
26 | interest in the i’mpeﬁy to Nevade Usno Mita, LLC (“Nevada Ueno™, and under the Deed of
27 Truét and Loan Agreement, OneCap Partner's trapsfer of the Property to Nevada Ucno was & '
28 f defautt
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! 14, Plaintiff"s Motion for Summary Judgment waa properly ssrved on September 73,
2009, Defendants’ Oppasition to Plaintiff"s Motion for Summary Judgment was properly served
ot or sbout October 6, 2009, end Plalntiff's Ruply in Support of Motton for Emm-nary Judgment
was propoerly served on Ootobm' 20, 2009.
. CONCLUSIONS OF LAW

1. Nevada law requires that to show a breach of cantract, vue toust show (1) the
exlistence of 2 valid oontrect, (2) a breach, and (3) demages as a result of the breach. See
Richardson v, Jones, | Nev. 405 (Nev, 1865); ¢ also Saini v, Int’l Game Tech, 434 F.Supp2d
913, 923 (D. Nev.-2006) (holding that “the fallure to perform one's obligations within the
10 || expreas tenns of an agreement oon;titutea & litere! breach of contract.™.
11 2, | In this ¢ase, the contract was clear and unambiguoua, and Defendants breached
12 || tho contract entered into with Defendants OneCap Partness MM and Hesser.
13 3, The contréct between Plaintiff and Defendants was valld, binding, and

L= R - T ¥ ] -ﬁ-h-'! 2

14 || enforceable,
15 4, Defendants breached the contract by failing to 'make the Aprl 2008 payment, and

16 § falling to make any payments since defsulting on the Note in satisfaction of the Lyin

USGS, WALLCH,
HOLLEY & THOMPSON

i

17 || Agreement.
18 5. Defendants’ conduct wes a maierial breach of the contract and Plaintiff has been |
19 § damaged by said bmnlm l
20 " ORDER GRANTING SUMMARY EN]
21 1. Based upon the foregoing, IT IS H'EREBY DRDERED ADJUDGED, AND
22 | DECREED THAT Plalntiff's Motion for Summary Judgment is GRANTED &5 to lability oely.
23
L
25
26
a
28
OBR09-05/5 19467 -4~
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I 2 IT IS FURTHBER ORDERED, ADJUDGED, AND DECREED THAT an
evidentiary hearing will be scheduled to address the exact smount of damages to be esseszed
agninst Defendants and in favor of Pleintiff,

IT IS 50 ORDERED.

Dated this _ljl'__ day of ﬂm&ﬂ et , 2009,

DISTRICT COURT JUDGE
Submirted by ‘

0 SANTORCJ DRIGGS, WALCH KEARNEY
HO j

F3GS, WaLoow,
MEY, HOL Fy & THOMPION
2

SANTO
REAR
S &

Og xmaM Atanoh, Esq.

14 | Nevada Bar No. 7589

400 §, Fourth Street, Third Floor
Las Vegas, NV 89101

Artarmeys for Plaintiff

RO, DR

VS0P 16T
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CERTIFICALE OF MAILING

! HEREBY CERTIFY that, on the 22nd day of February, 2010, and pursuant to NRCP
5(b), I deposited for mailing in the U.S. Mail a true and correct copy of the foregoing NOTICE
OF ENTRY OF JUDGMENT, postege prepaid and addressed to:
Harold P. Gewerter
Harold P. Gewerter, Esg,, Lid,
2705 Airport Drive
North Les Vegas, NV 82032

Atlorneys for Defendants

Bl

An cmployee of Santoro, Driggs, walch,
Kearney, Holley & Thompson

Page2 of 2 _
0209057557 14) doe C
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CERTIFIED COPY
DOCUMENT ATTACHED 1S A
TRUE AND CORAECT COPY
OF THE ORIGINAL DN FILE

CLERK OF THE

3-24-20l0

VHooo0684



~] o o s R RS

10
i
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

CERTIFICATE OF MAILING
I HEREBY CERTIFY that, on the 24" day of December, 2015, pursuant to EDCR 8.05

and NRCP 5(b), I caused to be served electronically using the Court’s E-Filing System, a true
and correct copy of the AFFIDAVIT FOR RENEWAL OF JUDGMENT AGAINST VINCENT
W. HESSER addressed to the parties below. Pursuant to EDCR 8.05(i) the date and time of the
electronic service is in place of the date and place of deposit in the mail.
A.M. Bantos Law, Chtd.

Antony Santos tony@amsantoslaw.com

Melissa Burezyk melissa{@amsantosiaw.com
Attorneys for Defendant Vincent W, Hesser
Timothy 5. Cory & Associates

Timothy 8. Cory tim.cory@corylaw,us
Attorney for Defendant Vincent W, Hesser

-t

An empldyee of Holley Driggs Walch
Fine Wray Puzey & Thompson

| HEREBY CERTIFY that, on the 24™ day of December, 2015 and pursuant io NRCP
5(b), I deposited for mailing in the U.8. Mail a true and correct copy of the foregoing
AFFIDAVIT FOR RENEWAL OF JUDGMENT AGAINST VINCENT W, HESSER, via
(1) regular mail, first class postage prepaid, and, pursuant to NRS 17.214, (2} certified mail,
return receipt requested, to the last known address as follows:
Vincent W. Hesser
6242 Coley Avenue
Las Vegas, Nevada 89146
Defendant
Vincent W. Hesser
3275 South Jones Boulevard, Suite 104

Las Vegas, Nevada 891446
Defendant

K (P

An emphyee of Holley Driggs Walch
Fine Wray Puzey & Thompson

06209-01627427
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14
5
16
37
18
9
20
21
13
23
24
25
26
17
28
39
30
1
M SANTOS LAWY

Electronically Filad
8/14/2019 5:56 PM
Steven D. Grierson

CLERK OF THE COL
A.M. SANTOS LAW, CHTD. (ﬁ‘—w_ﬁ ,gu.«-

Antony M. Santos, Esq.

Nevada Bar No. 11265

3275 South Jones Bivd,, Ste. 104
Las Vegas, Nevada 89146
Phone: (702) 560-2409
Facsimile: (702) 543-4855
ams@lawlvnyv.com

Attarney for Vincent Hesser

DISTRICT COURT

CLARK COUNTY, NEVADA

oW W
KENNEDY FUNDING, INC., a New '
Jersey corporation. Case No.:  A582740
Plaintiff, Dept. No.: XI
V8. (Business Court)

ONECAP PARTNERS MM. INC. a Nevada § ) .
corporation; VINCENT W. HESSER, an )MOTION FOR A COURT ORDER

individual; DOE INDIVIDUALS I through DECLAR_HING JUDGMENT
X; and ROE CORPORATIONS I through EXPIRED
X,

Defendants

QP L I L

Comes now, DEFENDANT VINCENT HESSER, by and through legal
counsel, AM Santos, Esq. and hereby files this Motion for (Partial) Summary
Judgment based upon the following points and authorities; the exhibits and
affidavits attached hereto, (and those pleadings, papers, exhibits, declarations and
affidavits as filed by with the Court together with any argument which the Court may

consider at any hearing as o this motion as may be scheduled by regular order.

VHoo00686



10
1
12

13

W SANTOS TAW

I. SUMMARY

Plaintiff missed the deadline to renew its judgment, Therefore, by operation of
law, Plaintiff's judgment expired and the Court should find that the judgment is no
longer enforceable. Pursuant to NRS 11.190(1)(a), Plaintiff had six years within
which to enforce said judgment (“Judgment™). Moreover, pursuant to NRS 17.214,
Plaintiff had the ability to renew it. Ho:wevcr, to renew the Judgment, Plaintiff had
to strictly comply with the straightforward requirements of NRS 17.214. Plaintiff
had to file an affidavit of judgment renewal within ninety days before the
Judgment's expiration, as well as record (and serve) the affidavit within three days|.
of the filing. Plaintiff failed to observe these last two requirements. Since there is no

grace period under NRS 17.214, Plaintiff's Judgment has expired and is void.

1L FACTS
1. Kennedy Funding is a New Jersey Corporation that is located and

headquartered in New Jersey.

2, On June 15, 2006, OneCap Partners 2, LLC (alternatively "Borrower”
or "OneCap”) and Kennedy, as agent of the Kennedy Co-Lenders, entered into a
Loan and Security Agreement ("Loan Agreemenl"), pursuant to which Kennedy
made a $12 million loan to OneCap to facilitate the purchase of unimproved real

property consisting of 78.74+ acres of raw land .

3 The loan was evidenced by a Promissory Note dated June 15, 2006, in

b

the original principal sum of $12 million ("Note"), made by OneCap to pay to the

kN VHoo00687
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order of Kennedy as agent of the lenders,

4. To further secure payment of the Note, on June 14, 2006, Hesser and
OneCap MM executed personal guaranties of the loan to Kennedy ("Guaranty"). At
the time of the transaction between OneCap and Kennedy, Hesser was the President

of OneCap and OneCap MM.
5. On April 1, 2008, OneCap defaulted under the Note and Deed of Trust,

6. On February 13, 2009, Kennedy filed a Complaint against Hesser for

breach of the Guaranty.

7, On September 22, 2009, Kennedy filed a Motion for Summary

Judgment against Defendants in the Guarantor Action,

8. On or around October 6, 2009, the Defendants filed an Opposition to

the Motion Summary Judgment (the "Oppaosition").

9. On November 4, 2009, the Court granted the Plaintiff s Motion for

Summary Judgment

10.  Thereafter, on February 17, 20009, the Court entered J udgment against
each of the Defendants in the amount of $10,802,025.64, excluding attorneys' fees
and costs which amount was to be determined (the “Judgment™). The Plaintiff

provided Defendants with notice of entry of judgment on February 23, 2010,

11, OnFebruary 18, 2010, the Court entered an Order Awarding Judgment

in favor of Plaintiff and against Defendants in the amount of §18,843,912.09.

T3 VHoo0688
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12.  After the guarantee judgment was entered, a foreclosure sale went
forward on June 17, 2010, and Kennedy credit bid against the Property. See Notice
of Trustee's Sale dated May 25, 2010, recorded in Clark County Recorder's Office on
May 27, 2010, as Instrument No, 20100527-0000200. E.R. Tab g at 00228-29; see
alsa Trustee's Deed Upon Sale recorded July 16, 2010, recorded in the Clark County
Recorder's Office as Instrument No. 2010716-0000364. K.R. Tab 10 at ooz30-

00234.

13.  Plaintiff filed an Affidavit of Renewal of Judgment on December 24,

2015 to renew the judgment.

14.  Plaintiff was required to record the Affidavit of Renewal of Judgment
within a mandatory three (3) day deadline as set forth in NRS 17.214(1)(h). Plaintiff
failed to do so and recorded it fifteen (15) days later on January 8, 2016 with the
Clark County Recorder’s Office as Instrument No. 20160108-000229. (Sece

Exhibit “17),

15.  Plaintiff was required to send the Affidavit of Renewal of Judgment by
certified mail within a mandatory three (3) day deadline as set forth in NRS
17.214(3}. Plaiutiff attached a Certificate of Mailing that stated the Affidavit of
Renewal of Judgment was sent to Defendant Hesser on December 24, 2015, but the
last page of the Affidavit of Renewal of Judgment shows a signature and notary

dated January 7, 2016 (well after the 3-day deadline).

"4 VH000689
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Defendant Hesser seeks the extinguishment of said judegment and a public
recording of same. Over six (6) years expired on the statute for renewal of such
Judgment and Plaintiff failed to observe the strict mandate of the judgment renewal
statute(s}) (NRS 11.190(1)(a) and NRS 17.214)'. Judgment was first entered

2/23/2010 mandating renewal by 2/23/2016,
NRS 17.214 mandates strict compliance of the following three requirements:

» The Affidavit of Renewal of Judgment must be filed with
the court within 90 days of expiration (with specific
terms and conditions).

« If the judgment is recorded, recording the affidavit of
renewal in the office of the county recorder in which the
original judgment is filed within 3 days after the
affidavit of renewal is filed.

» The affidavit of renewal needs to be sent by certified
mail, return receipt requested, to the judgment debtor
at his or her last known address within 3 days after filing
the affidavit.

The Nevada Supreme Court has addressed this timing issue specifically, in

' In Nevada, judgments generally expire six years after the date of their entry, However,
NRS 17.214 allows for a judgment’s rencwal as long as there is strict compliance with the
statute, That is, under the express terms of NRS 17.214, to effectively renew a judgment, the
fudgment creditor must first file an affidavit of judgment renewnt within ninety days before the
ludgment’s expiration, as well as record (and serve) the affidavit within three days of the filing.
Leven v, Frey, 123 Nev. 399, 168 P.3d 712.{2007); OLane v, $pinney, 110 Nev. 496, 874P,2d
754 (1994). In Leven, while the judgment ereditor timely filed the affidavit of judgment renewal,
the Nevada Supreme Court found that the judgment creditor failed to timely serve or
record the affidavit. The facts are analogous in the instant matter here before the court.
The Nevada Supreme Court concluded that a judgment creditor must strictly com ply
with all of these conditions or the j udgment is expired and cannot be renewed,

N VHo00690
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Leven v. Frey, 123 Nev. 399, 168 P.3d 712, (2007) (See also, O'Lane v Spinney 110
Nev. 496, 874 Pzd 754). The Supreme Court holds that the statutory timeframes for

judgment renewal are mandatory. The Leven Court determined that in Nevada:

» NRS 17.214's mandatory requirements of filing, recording, and
service of the affidavit are plainly set forth and must be strictly
followed for judgment renewal.

« Under the statute's express terms, a judgment may be renewed by
tiling an affidavit with the district court within ninety days before
the judgment's expiration, recording the affidavit within three
days of filing, and serving the affidavit on the debtor within three
days of filing,

¢ NRS 17.214's timeframe requirements, are unambiguous and
MUST be strictly complied with. :

¢ An action on a judgment or its renewal must be commenced
within six years under NRS 11.190(1)(a); thus a judgment expires
by limitation in six years. The requirement that an affidavit be
filed within ninety days of the expiration of this six-year period
provides a clear first step in the procedure for renewing
judgments.

Leven, 123 Nev. 399, 168 P.ad at 715,

Finally, it is important to note that the Nevada Supreme made clear its view that
17.214 timing requirements arc unambiguous and exacting, taking care to point out
the the Court has ruled that substantial compliance with specific timing
requirements is NOT sufficient for renewal in the context of recarding and service
under NRS 17.214. Since the statute includes no built-in grace period or safety valve
provision, its explicit and mandatory three-day language leaves no room for judicial

construction or “substantial compliance” analysis. (Lever, 718.)?

* The Courst found all three requirements of NRS 17.214, concerning filing, recording,
and serving the affidavit, clear and unambiguous, and must be strictly complied with,

-6 VHooo691
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As for the instant matter, Plaintiff Kennedy Funding filed an Affidavit of
Renewal on 12/24/2015, But, said filing was recorded on January 8, 2016 (15 days
after filing with the Court). This does not compott with the statute as recording
transpired 12 days too late. Moreover, Plainiiff stated the Affidavit of Renewal was
mailed on the same day as the court filing (12 /24/15) but the attached last page of
the Affidavit is signed and notarized on 1/07/16 (14 days after the purported mailing
date). Although Plaintiff did file the Affidavit of Renewal within the time period
specified by NRS 17.214, Plaintiff failed to record (and serve) the Affidavit within the

required three (3) day deadline.

Iv. CONCLUSION

For these reasons, Defendant Hesser now seeks to exti nguish the Judgment.
Dated, this 14" day of August 2019

A.M. SANTOS LAW, CHTD.
{:

=M‘-:;n \“ 'j‘\ \
Anton&r M\E\Ja ntos, Esq.
Nevada -ia\p‘fs_:muzﬁs
3275 S.Jones Bivd. Ste. 104
Las ‘Ve,g;;a:';g Nevada 89146
Telephones (702) 560-24009
Email: g !1.1.5?&&,1;;1}.-&:1&:& VLG

Attorney for Vincent Hesser

As we have previously explained, “shall” is a mandatory term indicative of the
Legislature's intent that the statutory provision be com pulsary, thus creating a duty
rather than conferring discretion. Washoe Med. Ctr. v. Dist. Cr, 122 Nev. 1298, 148
F.3d 790, 793 (2006).

"7 VHooo692
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A.M. SANTOS LAW, CHTD,
Antony M. Santoes, Esq.

Nevada Bar No. 11265

3275 South Jones Blvd., Ste. 104
Las Vegas, Nevada 89146
Phone: (702) 560-2409
Facsimile: (702) 543-4855
ams@lawlvnv.com

Attorney for Vincent Hesger

DISTRICT COURT

CLARK COUNTY, NEVADA

¥
KENNEDY FUNDING, INC., a New ) . ‘
Jersey corporation. Case No.:  A582746

L3

Plaintift, Dept. No.: XI

ONECAP PARTNERS MM, INC. a Nevada
corporation; VINCENT W. HESSER, an
individual; DOE INDIVIDUALS I through
X; and ROE CORPORATIONS I through
X,

DECLARATION OF
VINCENT HESSER

)

VE. j (Business Court)
)
)
Defendants g
)

DECLARATION

I, VINCENT HESSER, declare and state as follows: N

1. Tam over the age 18 and I have personal knowledge of the following facts and

circumstances relevant to the above captioned matter and the issue(s) before the above-
captioned court (the “Court™).

2. If called upon to testify on any of these matters, I could and would competently’-"

testify thereto.

3. Kennedy Funding is a New Jersey Corporation that is located and headquartered.

- VH000693
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1 New Jersey.

4. On June 15, 2006, OneCap Partners 2, LLC (alternatively "Borrower" or
"OneCap”) and Kennedy, as agent of the Kennedy Co-Lenders, entered into a Loan and
Security Agreement ("Loan Agreement"), pursuant to which Kennedy made a $12
million loan to OneCap to facilitate the purchase of unimproved real property consisting
of 78.74% acres of raw land . |

&. Theloan was evidenced by a Promissory Note dated June 15, 2006, in the original
principal sum of §12 million ("Note"), made by OneCap to pay to the order of Kennedy
as agent of the lenders.

0. To further secure payment of the Note, on June 14, 2006, Hesser and OneCap
MM executed personal guaranties of the loan to Kennedy ("Guaranty”). At the time of
the transaction between OneCap and Kennedy, Hesser was the President of OneCap
and OneCap MM.

7. On April 1, 2008, OneCap defaulted under the Note and Deed of Trust.

8. On February 13, 2009, Kennedy filed a Complaint against Hesser for breach of
the Guaranty.

9. On September 22, 2009, Kennedy filed a Motion for Summary Judgment against
Defendants in the Guarantor Action,

10.On or around October 6, 2009, the Defendants filed an Opposition to the Motion
gummary Judgment (the "Opposition™).

11. On November 4, 2009, the Court granted the Plaintiff s Motion for Summary
Judgment

12. Thereafter, on February 17, 2009, the Court entered Judgment against each of
the Defendants in the amount of $16,802,025.64, excluding attorneys’ fees and costs|
which amount was to be determined (the "Judgment")., The Plaintiff provided
Defendants with notice of entry of judgment on February 23, 2010.

13. On February 18, 2010, the Court entered an Order Awarding Judgment in favor

of Plaintiff and against Defendants in the amount of $18,843,912.09.

A VHo00604
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14. After the guarantee judgment was entered, a foreclosure sale went forward on
June 17, 2010, and Kennedy credit bid against the Property, See Notice of Trustee's Sale
dated May 25, 2010, recorded in Clark County Recorder's Office on May 27, 2010, as
Instrument No. 20100527-0000200. E.R. Tab 9 at 00228-29; see also Trustee's Deed
Upon Sale recorded July 16, 2010, recorded in the Clark County Recorder's Office as
Instrument No. 2010716-0000364. E.R. Tab 10 at 00230-00234.

15. Plainiifi’ filed an Affidavit of Renewal of Judgment on December 24, 2015 to
renew the judgment.

16. Plaintift was required to record the Affidavit of Renewal of Judgment within a
mandatory three (3) day deadline as set forth in NRS 17.214(1)(b). Plaintiff failed to do
s0 and recorded it fifteen (15) days later an January 8, 2016 with the Clark County
Recorder’s Office as Instrument No. 20160108-000229. (See Exhibit “17).

17. Plaintiff was required to send the Affidavit of Renewal of Judgment by certified
mail within a mandatory three (3) day deadline as set forth in NRS 17.214(3). Plaintiff
attached a Certificate of Mailing that stated the Affidavit of Renewal of Judgment was
sent 1o Defendant Hesser on December 24, 2015, but the last page of the Affidavit of
Renewal of Judgment shows a signature and notary dated January 7, 2016 (well after
the g-day deadline).

18. I declare the foregoing to be true and correct under penalty of perjury of the laws

of the state of Nevada.

Dated: August 14, 2019

p— el

By

T d ud

VINCENT HESSER

"3 VHO00605
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Clark County Recorder's Office
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Affidavit for Renewal of Judgment against Vincent W, Hesser
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to be recorded.

RECORDING REQUESTED BY;
Holley Driggs Walch Fine Wray Puzey & Thompson
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ARS s
RICHARD F, HOLLEY, ESQ. (Nevada Bar No, 3077) Q’@@ b e

T-mail: rholley@nevadafim . com .
GGONNA M. BROWN, BSC. (Nevada Bar No. 7585) CLERK OF THE COURT
E-mail: obrown@nevadafirm com
HOLLEY DRIGGS WALCH
FINE WRAY PUZEY & THOMPSON
460 South Fourth Street, Third Floor
Las Vepas, Nevada 89101
Telephone:  702/791-0308
Frcsimile: FO2/791-1912
Attorney for Kennedy Funding, Inc.

DISTRICT COURT
CLARK COUNTY, NEVADA,

KENNEDY FUNDING, INC., a New Jersey
corporalion,

Cas: No: ABB2746
Plainift, Dept. Ne: X1

v,

ONECAP PARTHNERS MM, INC, a Nevada
corporation; VINCENT W. HESSER, an
individual; DOE INDIVIDUALS | through X;
and ROE CORPORATIONS { through X,

Defendanty,

AXEIDAVIT FOR RENEWAL OF JUDGMENT AGAINST VINCENT W, HESSER
STATE OF NEVADA g
5.
COUNTY OF CLARK

{, Ogonna i, Brown, Bsq., hereby declare as follows:

1. [ am gver the age of 18 and mentally competent.  Except where stated op
information and belief, | have personal knowledge of the fagts in this matter and i called upon to
testify, could and would do =0,

2 I am an attorney licensed to practice law in the State of Wevada and admitied to
practice before this Court,

3 [ am a shereholder with the Jaw firm of Holley Driggs Walch Fine Wray Puzey &

Thompson (the “Finm™), counsel of recard for Kennedy Funding, Inc., a New Jersey corporation

DA 629427

VHoo00699



[N

OB -3 @y LA &

(“Blaipdff” or “Judgment Creditor”). The Firm maintains offices at 400 South Fourth Street,
Third Floor, {.as Vepas, Novada 89101,

4, On or about February 18, 2010, a Judgment Against Onecap Partners MM, Tno.
and Vincent W. Hesser (“Judpment”} was entored in the District Court of Clark County, Nevads,
in favor of the Plaintiff against Vincent W. Hesser {("Judement Deblor™ in the total amount of
amount of $16,802,025,64, excluding atiorney's fees wnd costs, consisting of the principle
balance of $12,000,000.00 due usder the Loan and Security Agreement, BCeruing interest as of
October 31, 2009 in the amount of $4,768,000.00, foreclosure w0sts in the amount of $19,024.50,
appraisal fees in total amount of §9,500.00 {CBRE in the amount of $7,500.80 and Yernon
Martin $2,000.00), miscellaneous costs in {he amownt of $5,501.14. Post-judgment interest
ontintes 10 accrue on the principal balance gt & defagh rate of twenty-five percent (25%) per
annum, or $8,333.33 per dienr. Judgment Creditor is entitled to avgiment the Judgment for
additional atiormeys' fees and costs in pursing this litigation, a wue and corect copy of the
Judgment is attached hercto as Exhibit 41",

5. On or about March 29, 2010, the Original Centified Netice of Entry of Judgraent
against Onecap Partners MM, Inc. and Vineent W, Hesser was recorded with the Clark County
Recorders’ Offics 2s Instrument Mo, 201003290000871.

8. There are no outstanding writs of execution for enforcement of the fudgment,
7. There have been no payments on the Judgtment,
g2 There are no setoffs or counterclaims in favor of the Judgment Debtor,

D400/ 629427
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9, As of December 24, 2015, the srasunt gwing on the judgment is §34,585,151.86.
I declare under penalty of perjury under the faws of the United States that the foregoing is
true and correct.

P
Dated thiy —‘2” 1 day of December, 2015

2o
7

NIVA W, BROWN, BSQ.
STATE OF NEVADA
County of Clark /

SIGNED AND SWORN to before me thig
%" %4 day of December, 2015,
by Ogonna M. Brown, Esq.

{Cf A /g},,,,? A ’? ;5#:543*7
NOTARY SIGNATURE

CERTIFED QOBY
DOGUMENT ATTACHED (5 &
TAUE AMD CORRECT 0ORY

OF THE GRIGINAL LN FILE

"”““"cLERH OF THE So

JAN T B 2076

Do209-09M 627427
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V1-digit Assussor's Parcel Number may be obtained ap:
hﬂp:)‘.-’radmck.cD.r.:Iﬂrk.nv.ust’uswreaipmpluwnr.aﬁpx

APNK

Notice of Entry of Judgment agsinst Onecap Partners MM,

tnst#: 201 003250006811
Fesy: $28.00

NIG Fan: $0.00

031282040 403440 AR
Rueelyt i 7ER49 G
Requesior:

HARTOTO DRIGGE BT AL
Reeorded By BON Fge 1§
DEBBIE CONWAY
CLARK COUNTY REQORDER

Ine, and Vincont W. Hesser
Type o7 Documiapt
{Example: Declaration of Homestead, Quit Claim Deed, sie.)

Recording Requested By:
Bantora Driggs Walch Kearney Holley & Thompsaon

Retern Docoments To:

Hame Qgonns M, Atamioh, Esq.

Addregs 400 South Fourth Strees, Third Floor

Chy/State/Zip Los Vegay, NV 80101

{(An additional recording fee of §1.00 witl apply}

This cover page must be typed or printed clearly in black ink only,

OR Form 108 = OBI0GE00T
Covasheat.prdf

This page added to provide additional information required by NRS 111.317 Section 132
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NECH . ”
RICHARY F, HOLLEY, ESO. - v%@%ﬂw-
Mevada Bar No. 3077 +E5Q ’ Q%M ﬁ
QGONNA M, ATAMOH, FSQ. GLERY ¥ THE SOURY
Nevads Bar No. 7589

SANTORO, DRIGGS, WALCH,

KBARWMEY HOLLEY & THOMPSON

400 Souh Fourth Street, Thizd Floor

Lus Vegay, Mevada 89101

Tolephone:  702/791-0308

Paostinilo: TTST-1012

Attorney for Kennedy Funding, Inc,
PESTRICT COURT

CLARK COUNTY, HEVADA

KENNEDY FUNDING, ING., a New Jorsay

WMEOSF wr Ch WA & a k)

—
=

=
@
i eorpommtion,
U% 11 o Cnae No: AJR2T46
%‘E " Plainuiff, Bopt Moy X3
%)
] v.
AT
oo 4 || comporation, VINCENT W, HESSER, an
cix- individusl; DOR (NDIVIIUIALS 1 through X;
& Q 15 § und ROE CORPORATIONS I'through X,
%g 16 Defendants,
= 17 o
te YOU, und each of you, will pleass take niotice that 2 JUDGMEMNT AGAINST ONECAF
19 {| PARTNERS MM, INC. AND VINCENT W, HESSER in the above-sntitied mutver wwaa filed and
20 1 enteted by the Clerk of the sbove-entitled Court on the 18th day of February, 7010, a copy of
21 || which iz attached herete
22 Dated this 2Znd day of Febmary, 2010,
23 SANTORD, DRICGS, Wal O,
KEARNREY, HOLY & THOMPSON
24 / o
5 L e st - -
HEHARTYE, v, (HYEBR #3071
2% RIDNIA M. ATAMOH, gc}?‘ (VSR #7589
$00-Fouth Poueth Street, Thind Floor
v Las Veges, Mevade §910]
Ateredys for Rermedy Fundimg, .,
28
Pegs | of 2
(EIOR-0H36TT43 dps
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; DRIGES, WALCH
ARNEY, HOLLEY 5
= ow

URIGINAL

UBG
RICHARI} F. HOLLEY, ESQ.

Ehslronionly Flieg
DRMAIZ0T0 0%05:48 N

Nevads Bar No, 1077 )
QGHONMA M. ATAMOH, B30, { Eﬁ%ﬂ, nﬁ&‘gm ~
Nevedu Bar Mo, 7588 Q ﬁ

SANTORD, DRIGGS, WALCH, CLETS OF TIHE COURT
EEARNEY, HOLLEY & THOMESON

400 South Fourth Steest, Third Flooe
Lar Vegan, Kevade 59101
Telephone:  7OX/791-0308
Fecgimile:  702/791.1912

Atorneys for Kennady Sunding, fne,

BISTRICT COYRY
CLAREK COUNTY, NEVADA
l{ENHEpY FUNDING, INC., a New Jorsoy
corporeton,
C o 1
Plsiatif, Do Ny, s
Y.

OWBCAP PARTINERS MM, INC, 6 Havada
corparstion; VINCENT W, HBSSER, wn
insividual; DOE INDIVIDUALS | though X5
pod ROE CORPOIATIONS | through Jg

Defendants,

s

JUDGHENT ACAINGT ONECAY EARTNERE MM, INC, ARD YINCENT W, BESGER

This maver ceme bofore the Court on Plaintiff Kennedy Funding, Inc.'s [Ploind e}
evidentary heuring on damages srlsing fom the Motion for Swnrasry Judgment Against
Dofondonts ONECAP PARTNERE MM, INC. (“Onmecop') snd VINCENT W. HESSER
("hiendao™) fthe "Motior™), flled with the Cowst on September 22, 2009, snd comne on for
wvidentiary hearing vy tv damages on Movembar 5, 2009, al 9:38 agm. before the Honorable
Blizabath Gunzalez.,

The Covet heving read and cohgidered tho papers and pleadings oy e berein aad baving
heard the eativnony of Kim Vecenrefls, Controtler for Plaintiff, sed the tostimony of Matthew
Lubvway, sppraiser for Dafendants, and consirtent with the Onder Granting Motion for Summery

DEHP-EFEIRER. dys BT
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Judgment os to lability entered Novembar 4, 2009, against Defondants, stmohed hereto ps
Exhibit “1M snd the subsequent Order Awarding Dameges Porsuent tc PluintifPs Motion for
Sumtmary Fedgoent entermd vongurtently herewith, sod the Court baing fully sdvised, and gond
cause pppenriog thersfor,

T 18 HERFBY ORDERED, ADIUDGED and DRCREED Hisg Plulnf shall reaover

frowm DEFENDANTS ONECAP PARTNERS MM, INC. and VINCENY W. HESSEE, jotaty |

end geverally, the smonm of $16,802,625 64, excliding attomey’s foes and costs, eonsisting of
the: principls balence of $12,000,000.00 dus ueder the Lown and Secinfty Agreement, scoruing
interest a3 of Ovtober 31, 2009 in the mmowt of $4,768,000.09, foreclozum: costy iz the amount
of 319,024.50, sppraisel feos tn total amownt of §9,500.00 (CBRE in e amaumt of $7,500.00
and Vernon Martin $2,000,00), missellancow costs in the emownt of $35,501.14, Post-judgment
foterest contimues to aserve wy the princips! badance st s defbult sate of owenty-flve porcent
{25%) per somuw, or $9,333.3% por diem.

IT I8 HERHRY ORDERED, ADRJDGED tnd DECREED rhat Pliaintif¥’ shall racover
from DEFENDANTS ONECAP PARTNERS MM, INC. ad YINCENT W, HESSER aformey's
fere 3 of Wovember 3, 2009 in the smoune of $30.755.00, end cogts ey of Novermber 3, M9 in
the mmouny of 82,131 45 inourred by Suutorq, Driggs, Welch, Kenraay, Halley & Thompson.

TF I8 FURTHER ORDEREDS that Pletntis s enritled 1o Reeover postjudpment atiomes's
Tees and cosls incurred in excorting end enforging the Judgment,

IT 1S FURTHER ORDERED thst Plainfif is entitled 1o regver post-fudgroent intergs
on the principe! balance of $16,802,025.64 &t the rate oF 25% et anmue or $8,333.33 per e,

I 1% FURYHER ORDEREL that to thy extent the real propery sectwing Flaintiff's Lugg
in sold or refinapesd end such procoeds are puid to Plaintiff, sy such procecds shalt be deducted
from tse judgment emouwnt and eocruing Intorest ontered hereln againet DEFENDAMNTS
OMECAF PARTMERS M, NG, wod VINCENT W. HESSER ia faver af Plaighs

R 0R LIET LOY. thon
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IT i5 FURTHER ORDERED that the Covrt expresaly divecty the entry of & fing!
judgraent, ax there i sio just reason for delay.
IT I3 50 ORDERED,

]
Dated this _|eday of \edoyyosng 2069

Sobomred by:

SARFE DRC' DMGGS.
HOLEEY

'aw-tcsm.b,uu

S

ol
7
-
‘}\
i
E

13 8 Nevafs N 7589
400 &, Fourth Sh'm Third Floos
14 1 Los Vegsy, NV 89107
Aftorneys for Pleantiff

CREGCS, wal o,

KEARNMEY, #OLLEY & THOMeSon

:
| A

Db IS AT o
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27
23

.(“Moﬂau For Summary Judmem"'}. having corie o for bensing on Qetobar 27, 2009, ot $:08

| HESSER (“Defendents™), md Ogunas M, Atsmoh, Bsq. of o law fian of Santa, Drigys,

. Feving bett mado, The Courl lisving heard the ergumnent of connzel snd having reviewed und

OROR: :
RICHARD ¢ HGLLB? :
Nevedy Bez No, 3077 ESQ, : FILED
OUCNNA M, ATAMOH, B5,

Movadi Bap Nu, 7569 -
SANTORY, X)RIGGS WALCH, : WOV - 4 202
ETeSIS R g
400 otk Fnurth Toird Floor C 1

Lag Vegag, Mevadn §9161 ' )

Talophone: 70077810300
Feosimiler  702/791.1012

Aﬂpmqw Jor Kenngdy M&m Ing,
DrsTRICT COUR’E‘
CLARE COUNTY, F\!EVAH&
HQ\TNEDY PUNDIRE, TNC., 1 Wow Jamuy
sxponitim,
fandee S Ll
v :
ONECAP P&R'TNH’RS Ly Moveds
widya} mbo %AEI.%S ;%:“ -x;‘
and ROE CORPORATIONS T duwough X, )
Defbndmta. '

Plaintl KENNEDY WND!NG. ENCX N (“P’!a.irlﬁf}"‘) Moﬂm for Eummy Tudpmeen

any. Heold P, Geweres, Hug, of tae lew firm Harold P. Clowerler, Exq,, Ltd, appeared on
bebalf of Defondnti ONECAP PARTNERS MM, INC. (“Ontcap™ wnd VINCENT W,

Wlsh, Keaney, Holioy & Yhonson sppearsel ou bebalf of Plaintiff, with 20 atbor ampisrancon

evmnited the pepers, plesdings mmd vegords om Bile In G above-entiled matter, incuding
Pledntiffs Motion for Sun'wimy Judgraent and dhe mupporting AMdmit of Edvin Wollur, filed

U T
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Sejomber 22, 2009, Defondunts’ Opposltion to Moton for Summury Judgment, filed on 0
sbaur Qeiober 6, 2009, and Pinbmifrs Reply in Support of the Mokivn for Sumumny fudpment,
fied Orctobar 20. 2009, and good causs sppearing tharefire;

Pwuu&m o thn Vindtoga of faot md conclusions of Tny pla.md of tha rwmd at the Lenting
tnd incompareted hereln prrsuant to Rule 52 of the Noveds Ruhm of (':Ml Frovedura, wnd good
oacze epparing. this Court ecnters sunmary Judpment xgiuet Mmﬂm’m md rulies ay fallgyrs:

ENUINGS OF YNDISEUTED #ACKS

. The Covpt maslies thnae findlngs of fact by consttnlag the plecdings and proof in
tha Hght mosr fhvarable i the ROD-tHGving parfy, dratving all reazanable infarenos in their fevor.

2 Theys la oo penuln fsue of muterie] faot thut thors wee o binding oontraot
betwaers Plaintiff Kénnedy Funding, Inc. and CreChp Pertaars 2 LLE COnelup Partnes™},
entitled the 'Tosn wnd Suourdty Agresment” (the “Loen Agreoment") dated Fane 15, 2004, for
fmeCep Priners’ prtehave of wnimproved res! Property consiating of 78.74+ aores of paw irng
otited alang Casine Drive wnl the Colorads River i Leughiin, Nevads 89029, Clark Covaty
Adsegsor Parael Numbees 204-25- 108001 tmd 264:25-201.001 m:w: “Property™) for & purchasy
price of TWELYE MILLION DOLLARS ($12,000,000.00).

3, Thero 1s no gonvdne s of fuerisl fact taet the Loy Agprezmant I8 evidenosd
by & Piomissory Mots dated June 15, 2006, fo the emout of 812 000,000.00, myde by OueCap
Pm'mm payoble to Kmmdy Fonding ss ngent of the Lendogs,

4. . Therd iy no gemune lasue of matoriad fact s Oweilaps Partrsty smecuied oo
deliversd o Kémmdy Funding & Deed of Trust with Sevurtty Agresmont, Pinencing Sttemeut
for Fbotose Fillng and Assignment of Rents ("Doed of Thust™) afadngt the Property, wiich was
reeorded on dutes 13, 2006, with the Clak Coumy Recorder's C)ﬁir;e 8¢ [natnmnent Mo,

Rﬂﬂ&ﬂﬁlﬁ-ﬂﬂﬂﬁﬂd—

5 There B no genudne fssue of muterial fag that Kennedy Punding, Gacy Owen 1,
LLE ("Option Holded") snd OneCep Partness coccuted s Subondinéting and Atiornoman
Agrsgment (“Subordination Agreament™) n whish the Option Holder sgresd tv subordingta iy

" Hirnited option W purchess the Fmpmy 10 Konnedy Punding's Yoed of Trani.

“Z-
PB4
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é. 'Ihum is ue gonuing faswe of matorlal fact that a eddRionst murity for thw joan,
Onelep P&mm sxeeuted sud delbvamd 1o Kenvedy Funding, an Aaaumxrm of Lodney mod
Rents dated hume 14, 2006 wnd waorded Jono 15, 2008, with the Clasl: County Reeonder's Office
& [tetrument Mo, 20060615.0005328, snd ap Assigimaent of Licenses, Conbracts, Plans,
Bpecifications, Furveys, Dm*mngm mad Report dated henw 15, 2008 (Asslgnmart of Livemses®),

A There is no genutne lssue of numerisl fact that to further cequrs paymant of the
Nots, on Juna 14, 2606, Defendunt Vinoent Homer {"Hesser™ and Drsfendant OneCap Parmers
WM, Ine. (‘OmeCop Portncts M!vi"} Coullestlvaly "Dofindents™  wweculpd pargsnaf
vionditional guaranties of thy lous o Benabdy Funding, . '

g Thers iz no gorulne lisne of mutedal fact tot ot Wio Howe of the transaction
betwess: OneCop Prrmers, Hossor was the Prosidont of Cruap Peringra and OmeCap Partnors

8 Ther ia 9o genuing fems of mutadsl fore thar Onelles Pariners alsp g:mn*éd 8
propeddy perfectad seowity Infevest to Konnedy Pundizg by vy 6f 8 UCC-T Flusnolng
Statement filed with the Clad County Revondsr's Offict on Jupe 15, 2006 e Inwtrament No,
2006061 30005128,

10 Thors s np genning issue of metoriad fiet hat CueCap Partners gnd Defendants
evasuted an Eaviconmental Indemmlty Agteement In favor oF Kennedy Fandirip, under which

they agrees! Lo tndemelfy Kennedy Funding for noncomplisnes of ouvlronsentd Luws,

H.  Thers I sio gonuine ixsus of matesial fact thy OaeCrp Partners defltod under
the Woix and Lieed of Trint by falling th moke s monthly ttalimest payrant of $250,000.00,

12, There i no pewing lasue of matsetel féot thet OneCrp Partnscs fs i dofinlt imdr
the Desd of Trogt tor folluss to provide Kenwedy Punding with eurrent proof of Yahility
insurante enel for follure to thmely pry Re tax obiigations releing to the Proparty, '

13. There is oo gemdos issns of mata”m! fuut that OteCap Pariners wanplorred it
mtermt i thon Pm;mﬂy tq Mevade Usao Mita, LI.(. {"Moveds Usng™), and ander e Deot of

‘Traat and Lonn Agresment, Omelap Partner's ramafer of tho Fropeety to Neveda Ucao was &

defoule

. .1
CTLIRREAT
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1. Plainliffs Motton for Sutamary Judgent wag prispesly surved on Septembay 23,
700%, Defendants' Opposition to Plaintiff's Moton for Summery Indgment wis property served
on of showt Ootorber 6, 2009, and Pleintifiy Reply i 8uppmrt off Motlox for ﬂmrmwy Judpment
wuo properly served un Dumbw 2, 2009,

EANCLUSIONS OF LAY

1. Meveda lavw requires that o show 2 bresch of notiriet, oo must show (1) the
exbrtercs of & valid coummet, (2) & broach, rud (% domeger &2 @ roeult of the bresch, Br
Richerdzon v, Joney, | Nev. 405 (Nov, 1865); see alvo Soig v, Jat'} Gomne Tech, 434 F Supn.2d
913, 923 (O, Mev. 2006) Golding that “the fllwe o porform one's obligetions eithin the
exprens vy of 8y agreement nmlmimw & Moral browoh of SORITAN.™),

2 - In thiy case, ths tonbract wer olser and et puous, sud [Hfondanty broached
the cantract entered into with Defondsnty OneCip Partoers WM and Helser,
3, The sontract befween Plaivfff and Dafindugts wos valld, bindlng, and
enforicable, ' '

4, Defendants eashed the contract by falling to-meke the Aprll 2008 pﬂmw‘ end

L falling 'ty roske mny peyments sinos defuniing on the MNote in setisfection of the Lewn

Am&mnt“

5. Dufeadsnts’ ponduct was a taatotial broech of the contrest and Plulntf hay besn |

demaged by mid .brmhm'

1. Baged- upoa the Eumgmng, Fr 18 mﬂﬂ‘f' GRDHRMI. Aﬂmﬁﬂ AN
DECRESD THAT Plentif’s Motion for Humnery Fodginent Is GRANTED pt ta Habfilty only.

flhimttirt sy
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! & IT IS FURTHRER ORDERED, ADVUDGED, AND DEGREED THAT o
ovldentlary hoaring will be sehedaied to sddress XAt amount of dasisagse to ba masesad
eguins Defendants wnd (o favor of Plalpdy,

LT IS 90 GROERELy,

Dater this W dny of Alpvpstilts”” 2008,

HINALR?

BETH GOFT (1
G

DISTRICT CODAT
Submittad by: '

SANTORC, PRIGOS, Wal
'I"HDMP Oy

Oatfting L. Atamoh, Ban,

14§ Neévuds Bar No, 7589

404 B, Fourlls Streot, Thizd Floor
Las Yogas, FV 89107

16 § Amorneue for Plainif

£H, KEARNBY,

ORIGES, WL o,
_W&Hm & T3 .
o —-
=

;

v
RPN IO
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1 EERTIOCATE OF MALLING
z I HEREBY CERTIFY that, on the 22nd dey of February, 2010, and pursusnt to NRCP
3§ S(bh I deposited for mailing in the U.S. Mail & true e comust copy of the faregoing NOTICE
4 I OF ENTRY OF JUBGMENT, postage prepaid and sddressad 1o
3 ¥ Huwold B, Geworier
Haold P. Gowerler, Bsq., Ld, |
6 | 2705 Airport Drive
North Les Veges, MV 89032
.
Attorneps for Dafendanty
g
.
- Y L,
g 10 0‘:% W ”W
L, An smployes of Santore, Uriggs, Waich,
_(1;1 £ 1 Keamey, Hollev & Thompson
<F
' iz
gg 13
62 14
d -
15
59
#g 16
Bl 17
18
19
20
pA
a2
23
24
25
% ’
A
28
Pope 2 of 2
QBT0R LY RGTTAD dew
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GERTIFIED GOPy
DECUMENT ATTACHED IS A
TRUE AND CORRELT GOPY

OF THE CRIGHINAL OB ElLE

GLERK OF THECOORT

32420100
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CERTIFICATE OF MAILING

I HEREBY CERTIFY that, on the 24" day of December, 2015, pursuant to EDCK 8.05
and NRCP 5(b), T caused to be served electronically using the Court’s E-Filing System, 2 true
and correct copy of the AFFIDAVIT FOR RENEWAL OF JUDGMENT AGAINST VINCENT
W. HESSER addressed to the parties below, Pursuamt 1o EDCR B.05(1) the date and timg of the
clectronie service is in place of the date and place of deposit in the mail,

AM. Bantos Law, Chid,
Antony Santos lony@amsantoslaw.com
Meliesa Burczyk melissa@uamsantoslaw.com
Altorneys for Defendant Vincent W, Hesser
Tinmthg: 5. Cory & Associntes

Tirmothy 8 Cory tim.cory@eorylaw. us
Atiorrey for Defendant Vincent W. Hesser

M% _ ZUA/ /

An employee of Holley Drniggs Walch
Fine Vz‘ay Puzey & Thampson

[ HEREBY CERTIFY thal, on the 24" day of Decersber, 2015 and pursuant to NRCP
3(0), 1 deposited for mailing in the U.S. Mail a true and correct copy of the foregomng
AFFIDAVIT FOR RENEWAY OF JUDGMENT AGAINST VINCENT W, HESSER, via
(1) regular mail, first clags postage prepaid, and, pursuant to NRE 17,214, (2) centified mail,
return receipt requested, to the last known address as foltows:
Vincent W. Hesser
6242 Coley Avenue
Las Yepas, Nevada 89146
Defendant
Vincent W. Hegser
3275 South Jones Boulevard, Suite 104

Las Vegas, Nevads 89146
Defendant

oL 0, A
Az Gf %
An empidyee o Holley Driggs Waich
Fine Wray Puzey & Thompsan

(63020 G747
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AFFIDAVIT PURSUANT TO NRS 17.150 REGARDING
JURPGMENT DEBTOR VINCENT W, HESSER

I, Ogonna M. Brown, Esq., being first duly sworn under ali penalties of pegury, do
licreby depose and state;

L [am an attorney ut law, duly licensed to practice befare all Courts of the State of
Nevada and am employed with the law fing of Holley Iiriggs Walch Fine Wray Puzey &
Thompson, counse for Plaintifl Kennedy F unding, {nc., a New lersey corporation.

2. The judgment debtor’s name is Vincent W. Hesser.
3. The judgenent deblor’s last known addresses:

Vincent W. Hesser

6242 Coley Avenue

Las Vegas, Nevada 89146

Vincent W. Hesser

10758 Rivendell Avenue

Las Vegas, Nevada 89135

Vincemt W. Hesser

3275 Bouth Jones, Suite 104
Las Vegas, Nevada 89146

4, The judgment debtor’s last four digits of his driver's license number: Linknown,
5. The judgment debtor’s last four digits of his S8N: X¥X-XN-5161
FURTHER YOUR AFFIANT SAYETH NAUGHT.

Dated this fday of January, 2016. P

/r’-'*ﬁ

(}g:u}ria 1. Brown, 'Esq.

/

Signed and sworn to betore ine on kf‘?ff/"wj’w"f T; ZO 16 _. by Ogonna M. Brown.
oo

NOTARY PUBLIC

State of Nevada
County of Clark

i o

BV P L T
y ETAYE OF NEvAGs, |

Caunty of Slad
4 0.B. Swiaes
ﬁpme‘ o, 110288y

D62ER-04 1630261 dor
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20
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22
23
24
25
26
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29

30

iy 31

M SANTOS LAW

Electronlcally Filad
3H8/2019 3:58 PM
Steven . Grlerson

CLERK OF THE COU
A.M. SANTOS LAW, CHTD, C&Z«A‘ ,QM..

Antony M, Santos, Hsq.

Nevada Par No. 11265

3275 South Jones Blvd,, Ste. 104
Las Vegas, Nevada 89146
Phone: (702) 560-2409
Facsimile; (702) 543-4855
ams@lawlvnv.com

Attorney for Vincent Hesger

- DISTRICT COURT

CLARK COUNTY, NEVADA

KENNEDY FUNDING, INC., a New

Jersey corporation, Case No..  A5B2746

Dept, No.: XI
HEARING DATE REQUESTED
V8. (Business Court)

ONECAP PARTNERS MM. INC. a Nevada § .
corporation; VINCENT W. HESSER, an MOTION FOR 4 COURT ORDER

individual; DOE INDIVIDUALS I through ) DECLARING JUDGMENT

Plaintiff,

e

X; and ROE CORPORATIONS 1 through S EXPIRED
X | ) ERRATA
Defendants 231:;
1 .

)
Comes now, DEFENDANT VINCENT HESSER, by and through legal

counsel, AM Santos, Esq. and hereby files this Motion for (Partial) Summary
Judgment based upon the following points and authorities; the exhibits and
affidavits attached hereto, (and those pleadings, papers, exhibits, declarations and
affidavits as filed by with the Court together with any argument which the Court may

consider at any hearing as to this motion as may be scheduled by regular order.
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I. SUMMARY

Plaintiff missed the deadline to renew its judgment. Therefore, by operation of
law, Plaintiff's judgment expired and the Court should find that the judgmeﬁt is no
longer enforceable. Pursuant to NRS 11.190(1)(a), Plaintiff had six vears within
which to enforce said judgment (“Judgment”). Moreover, pursuant to NRS 17,214,
Flaintiff had the ability to renew it. However, to l'enew‘tll.l_e J udlgzlnm'lt,‘léla}ilrljt:i‘.t‘f had
to strictly comply with the straightforward requirements of NRS 17.214. Plaintiff
had te file an affidavit of judgment renewal within ninety days before the
Judgment's expiration, as well as record (and serve) the affidavit within three days
of the filing. Plaintiff failed to observe these last two requirements. Since there is no
grace period under NRS 17.214, Plaintiff's Judgment has expired and is void,
Defendant Hesser thus moves this Court for an order declaring same.

I FACTS

1, Kennedy Funding is a New Jersey Corporation that is located and

headquartered in New Jersey.

2. On June 15, 2006, OneCap Partners 2, LLC (alternatively "Borrower"
or "OneCap") and Kennedy, as agent of the Kennedy Co-Lenders, entered into a
Loan and Security Agreement ("Loan Agreement”), pursuant to which Kennedy
made a $12 million loan to OneCap to facilitate the purchase of unimproved real

property consisting of 78.74+ acres of raw land .

3. The loan wag evidenced by a Promissory Note dated Jute 15, 2006, in

the original principal sum of $12 miftion ("Note"), made by OneCap to pay to the

VH000719
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order of Kennedy as agent of the lenders.

4. To further secure payment of the Note, on June 14, 2006, Hesser and
OneCap MM executed personal guaranties of the loan to Kennedy {("Guaranty"), At
the time of the transaction between OneCap and Kenn edy, Hesser was the President

of OneCap and OneCap MM.
5. OnApril 1, 2008, OneCap defaulted under the Note and Deed of Trust, |
6. On February 13, 2009, Kennedy filed a Complaint against Hesser for!
breach of the Guaranty.

7. On September 22, 2009, Kennedy filed a Motion for Summary

Judgment against Defendants in the Guarantor Action.

8. On or around October 6, 2009, the Defendants filed an Opposition to

the Motion Sutmmary Judgment (the "Opposition").

Q. On November 4, 2009, the Court granted the Plaintiff s Motion for

Summary Judgment

10.  Thereafter, on February 17, 2009, the Court entered J udgment against
gach of the Defendants in the amount of $16,802,025.64, excluding attorneys' fees
and costs which amount was to be determined (the "Judgment"). The Plaintiff

provided Defendants with notice of entry of judgment on February 23, 2010.

11, On February 18, 2010, the Court entered an Order Awarding Judgment

in favor of Plaintiff and against Defendants in the amount of $18,843,912.09,

- 3 -
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12.  After the guarantee judgment was entered, a foreclosure sale went
forward on June 17, 2010, and Kennedy credit bid against the Propetty. See Notice
of Trustee's Sale dated May 25, 2010, recorded in Clark County Recorder's Office on
May 27, 2010, as Instrument No. 20100527-0000200. E.R, Tab g at 00228-29; see
also Trustee's Deed Upon Sale recorded July 16, 2010, recorded in the Clark County
Recorder's Office as Instrument No. 2010716-0000364. E.R. Tab 10 at 00230-

00234

13.  Plaintiff filed an Affidavit of Renewal of Judgment on December 24,

2015 to renew the judgment.

14.  Plaintiff was required to record the Affidavit of Renewal of Judgment
within a mandatory three (3) day deadline as set forth in NRS 17.214(1)(h). Plaintiff
failed to do so and recorded it fifteen (15) days later on January 8, 2016 with the
Clark County Recorder’s Office as Instrument No. 20160108-000229. (Sce

Exhibit “1”).

15.  Plaintiff was required to send the Affidavit of Renewal of Judgment by
certified mail within a mandatory three (3) day deadline as set forth in NRS
17.214(3). Plaintiff attached a Certificate of Mailing that stated the Affidavit of
Renewal of Judgment was sent to Defendant Hesser on December 24, 2015, but the
last page of the Affidavit of Renewal of Judgment shows a signature and notary

dated January 7, 2016 (well after the 3-day deadline).
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I1I. LAW

Defendant Hesser seeks the extinguishment of said judgment and a public
recording of same. Over six (6) years expired on the statute for renewal of such
judgment and Plaintiff failed to observe the strict mandate of the judgiment renewal
statute(s) (NRS 11.190(1}(a) and NRS 17.214), Judgment was first entered

2/23/2010 mandating renewal by 2/23/2016.
NRS 17.214 mandates strict compliance of the following three requircments:

+ The Affidavit of Renewal of Judgiment must be filed with
the court within 9o days of expiration (with specific
terms and conditions).

¢ If the judgment is recorded, recording the affidavit of
rencwal in the office of the county recorder in which the
original judgment is filed within 3 days after the
affidavit of renewal is filed.

¢ The affidavit of renewal needs to be sent by certified
mail, return receipt requested, to the judgment debtor
at his or her last known address within 3 days after filing
the affidavit,

The Nevada Supreme Court has addressed this timing issue specifically, in

' In Nevada, judgments generally expire six years after the date of their entry. However,
NRS 17.214 allows for a judgment’s rencwal as long as there is strict compliance with the
statute. That is, under the express terms of NRS 17.214, 10 effectively renew a judgment, the
Judgment creditor must first file an affidavit of judgment renewal within ninety days before the
judgment’s expiration, as well as record (and serve) the affidavit within three days of the {iling.
Leven v. Frey, 123 Nev. 399, 168 P.3d 712, (2007); O Lane v. Spinney. 110 Nev., 496, 874124
754(1994). In Leven, while the judgiment ereditor timely filed the allidavil ol judgment renewal,
the Nevada Supreme Court found that the judgment creditor failed to timely serve or
record the affidavit. The facts are analogous in the instant matter here before the court.
The Nevada Supreme Court concluded that a judgment creditor must strictly comply
with all of these conditions or the judgment is expived and cannot be renewed,
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Leven v. Frey, 123 Nev, 300, 168 P.3d 712, (2007) (See also, O'Lane v, Spinney 110
Nev. 496, 874 P2d 754). The Supreme Court holds that the statutory timeframes for

judgment renewal are mandatory. The Leven Court determined that in Nevada:

« NRS 17.214's mandatory requirements of filing, recording, and
service of the affidavit are plainly set forth and must be strietly
followed for judgment renewal.

» Under the statute's express terms, a judgment may be renewed by
filing an affidavit with the district court within ninety days before
the judgment's expiration, recording the affidavit within three
days of filing, and serving the affidavit on the debtnr within three
days of filing.

¢ NRS 17.214'¢ timeframe requirements, are unambiguous and
MUST be strictly complied with.

¢ An action on a judgment or its renewal must be commenced
within six years under NRS 11.190(1)(a); thus a judgment expires
hy limitation in six years. The requirement that an affidavit be
fited within ninety days of the expiration of this six-year period
provides a clear first step in the procedure for renewing
judgments.

Leven, 123 Nev, 309, 168 I".ad at 715.

Finally, it is important to note that the Nevada Supreme made clear its view that
17.214 timing requirements are unambiguous and exacting, taking care to point out
the the Court has ruled that substantial complicnce with specific timing
requirements is NO'T sufficient for renewal in the context of recording and service
under NRS 17.214. Since the statute includes no built-in grace period or safety valve
provision, its explicit and mandatory three-day language leaves no room for judicial

construction or “substantial compliance” analysis. (Leven, 718.)*

*The Court found all three requirements of NRS 17,214, concerning filing,

recording, and serving the affidavit, clear and unambiguous, and must be strictly
-G-
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As for the instant matter, Plaintiff Kennedy Funding filed an Affidavit of
Renewal on 12/24/2015. But, said filing was recorded on January 8, 2016 (15 days
after filing with the Court). This does not comport with the statute as recording
transpired 12 days too late. Moreover, Plaintiff stated the Affidavit of Renewsl was
mailed on the same day as the court filing (12/24/15) but the attached last page of
the Affidavit is signed and notarized on 1/07/16 (14 days after the purported mailing
date)AltlmughPIamtlff did file the Affidavit of Renewal within the time period
specified by NRS 17.214, Plaintiff failed to record (and serve) the Affidavit within the

required three (3) day deadline.

V. CONCLUSION

For these reasons, Defendant Hesser now seeks to extinguish the Judgment.
Dated, this 27" day of August 2019

AM. SANTOS LAW, CHTD.

;’ s

Antonyy M i’éantﬁrs, Iu%q
Nevada l‘qu Y{Iﬂ 11265

3075 8.y Jones vd. Ste. 104
Las Vegas, Nevada 89146
I‘clephoncs (702) 560-2409
Email: *hhf\i" el cot
Attarney for Vincent Hesser

complied with. As we have previously explained, “shall” is a mandatory term indicative
of the Legislature's intent that the statutory provision be compulsory, thus creating a
duty rather than conferring discretion. Washoe Med. Ctr. v, Dist. Ct., 122 Nev.
1298, 148 P.3d 700, 703 (2006).

I
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AM. SANTOS LAW, CHTD.
Antony M. Santos, Esq.

Nevada Bar No. 11265

3275 South Jones Blvd,, Ste. 104
Las Vegas, Nevada 89146
Phone: (702) 560-2409
Facsimile: (702) 543-4855
ams@lawlvnv.com

Attorney for Vincent Hesser

DISTRICT COURT

CLARK COUNTY, NEVADA,

¥
KENNEDY FUNDING, INC., a New
Jersey corporation. Case No.: As82746
Plaintift, Dept. No.: XI
V8- % (Business Court)
ONECAP PARTNERS MM. INC. a Nevada ) . .
corporation; VINCENT W. HESSER, an DECLARATION OF
individual; DOE INDIVIDUALS 1 through VINCENT HESSER
X; and ROLE CORPORATIONS 1 through
X,
Defendants
DECLARATION

I, VINCENT HESSER, declare and state as follows:

1. I am over the age 18 and [ have personal knowledge of the following facts and
circumstances relevant to the above captioned matter and the lssue(s) before the abave-
captioned court (the “Court”).

2, I called upon to testify on any of these matters, I could and would competently
testify thereto.

3. Kennedy Iunding is a New Jersey Corporation that is located and heacdquartered

VHooo725
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in New Jersay.

4. On June 15, 2006, OneCap Partners 2, LLC (alternatively "Borrower" or
"OneCap") and Kennedy, as agent of the Kennedy Co-Lenders, entered into a Loan and
Security Agreement ("Loan Agreement”), pursuant to which Kennedy made a $12
million loan to OneCap to facilitate the purchase of unimproved real property consisting
of 78.74+ acres of raw land .

5. The loan was evidenced by a Promissory Note dated June 15, 2006, in the original
principal sum of $12 million ("Note"), made by OneCap to pay to the order of Kennedy
as agent of the lenders.

6. To further secure payment of the Note, on June 14, 2006, Hesser and OneCap
MM exccuted personal guaranties of the loan to Kennedy ("Guaranty"). At the time of
the transaction between OneCap and Kennedy, Hesser was the President of OneCap
and OneCap MM,

7. On April 1, 2008, OneCap defaulted under the Note and Deed of Trust.

8. On February 13, 2009, Kennedy filed a Complaint against Hesser for hreach of
the Guaranty.

9. On September 22, 2009, Kennedy filed a Motion for Summary Judgment against
Defendants in the Guarantor Action.

10. On or around October 6, 2009, the Defendants filed an Opposition to the Motion
Summary Judgment (the "Opposition").

11. On November 4, 2009, the Court granted the Plaintiff s Motion for Summary
Judgment

12, Thereatter, on February 17, 2009, the Court entered Judgment against each of
the Defendants in the amount of $16,802,025.64, excluding attorneys' fees and costs
which amount was to be determined (the "Judgment"). The Plaintiff provided
Defendants with notice of entry of judgment on February 23, 2010.

13. On February 18, 2010, the Court entered an Order Awarding Judgment in favor

of Plaintiff and against Defendants in the amount of $18,843,012.09.
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14. Aftor the guarantee judgment was entered, a foreclosure sale went forward on
Jurte 17, 2010, and Kennedy credit bid against the Property. See Notice of Trustee's Sale
dated May 235, 2010, recorded in Clark County Recorder's Office on May 27, 2010, as
Instrument No. 20100527-0000200. L.R, Tab ¢ at 0o228-29; see also Trustee's Deed
Upon Sale recorded July 16, 2010, recorded in the Clark County Recorder’s Office as
Instrument No. 2010716-0000364. E.R. Tab 10 at 00230-00234.

15. Plaintiff filed an Affidavit of Renewal of Judgment on December 24, 2015 to
renew the judgment.

16. Plaintift was required to record the Affidavit of Renewal of Judgment within a
mandatory three (3) day deadline as set forth in NRS 17.214(2)(h). Plaintff failed to do
so and recorded it fifteen (15) days later on Januvary 8, 2016 with the Clark County
Recorder’s Office as Instrument No. 20160108-000229. {See Exhibit “1").

17. Plaintiff was required to send the Affidavit of Renewal of Judgment by certified
mail within a mandatory three (3) day deadline as set forth in NRS 17.214(3). Plaintiff
attached a Certificate of Mailing that stated the Affidavit of Rencwal of Judgment was
sent to Defendant Iesser on December 24, 2015, but the last page of the Affidavit of
Renewal of Judgment shows a signature and notary dated January 7, 2016 (well after
the 3-day deadline).

18. 1 declare the foregoing to be true and correct under penalty of perjury of the laws

of the state of Nevada,

Dated: August 14, 2019

/
vm? ENT HESSER
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Affidavit for Rencwal of Judgment against Vincent W, Hesser

Bocument Tite on cover page must appear KXACTLY as the first page of the document
to be recorded.
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Holley Driggs Walch Fine Wray Puzey & Thompson
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Address Y00 8 4th Street, Third Floor
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Awtorney for Kennedy Fundfrag,‘ Ing.

Eieclronically Fied
12/2412015 10:02.44 AM

ARJ kb
RICHARD F, HOLLEY, ESQ. (Nevada Bar No. 3077) Q@ﬂ?«« MM

E-mail: rholley@revadafirm.com CLERK OF THE COURT
OGONNA M. BROWH, ESQ. (Mevada Bar No. 7589)
E-mail; obrown@nevadafinn.com

HOLLEY DRIGGS WALCH

FINE WRAY PUZEY & THOMPSON

400 South Fourth Street, Third Floor

Lag Vegas, Nevada 82101

Telephone:  702/791-01308

Pagaimile: 702/791-1912

BISTRICT COURT

CLARK COUNTY, NEVADA
KENNEDY FUNDING, INC., a New Jersey
corpotation, ’

Case Mo: A3R1746
Plaintiff, Dept. No.: XI

v,
ONECAP PARTNERS MM, INC, s Nevada
curporation;, VINCENT W, HESSER, an
individual; DOE INDIVIDUALS 1 through X;
and ROE CORPORATIONS | through X,

Drefendarits,

ARIIDAVIT FOR RENEWAL OF SUDGMENT AGAINST VINCENT W, HESSER
STATE OF NEVADA "
COUNTY OF CLARK

85

L, Ogonna M. Brown, Esq., hereby declarz 25 follows:

I8 I sm over the age of 18 and mentally compstent. Except where stoted o
information and belief, | have personal knowledge of the facts in this matter and if called upor to
testify, could and would do so.

2, ['am an atworney licensed to practice law in the Siate of Mevada and admitted to
practice before this Cour,

3. f am a shaveholder with the law firm of Holley Driges Walck Fine Wray Fuaey &

Thempson (the “Firm™), counsel of record for Keanedy Funding, fnc., a New Jersey corporation

06209-09/1 627427
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(“Plaintiff” or “Judgment Creditor™). The Firm maintzing offices at 400 South Fourth Sireer,
Third Floor, Las Vegas, Nevada 89101,

4, Or or about February 18, 2010, a Judgment Against Onecap Partners MM, Inc.
and Vinsent W, Hesser ("Judgment") was entered in the District Court of Clark County, Nevada,
in favor of the Plaintiff against Vincent W, Hesser (“Judpment Debtor™ in the total amount of

amownt of $16,802,025.64, excluding attomey’s fees and osts, cﬂnmsung of the ptmmple

balance of $12,000,000.00 due tmder the Loan and Sectrity Agrcemcnt acc:rulng mterE“-ﬂ as nf |

Orntober 31, 2009 in the umount of $4,768,000.00, forectosure costs in the amount of $19,024.30,
appraisal fess in total amount of $9,500.00 (CBRE in the araount of $7,500.00 and Vermon
Martin §$2,000.00), miscellaneous costs in the mmowsst of $3,501.14. Postjudgment interest
continues to accrue on the principat balance at & default rate of twenty-five percem (25%) per
annum, or $8,333.33 per diem, Judgment Creditor s entitied 1o gbgment the judpment for
additional attorneys’ foes and costs in pursing this litigation, & true and corvecl copy of the
Judgment is atiached hereto as Exhibie “17,

5. On or about March 29, 2010, the Original Certified Notice of Entry of Judgment
against Onecap Partners MM, Ine. and Vincent W, Hesser was recorded with the Clark Caunty

Recorders' Office as Insirument No, 20100320000087] .

8, There are no outstanding writs of execution for enforcement of the judgimnent,
7. There have beon no paymenis on the Judgment,
i There are no setoffs or counterclaims in favor of the J udgment Debtor,

e 529427
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9, A5 of December 24, 20) 5, the amount owing on the Judgment {5 $34,585,351 &6,
! declare under penatty of perjury under the taws of the United States that the foregoing i
true and corraet,

2uP
Dated this i day of December, 2015,

..... e

T o NNA M. BROWHN, E810),
STATE QF NEVADA !
County of Clark /

SIGNED ANII SWORN to before me this
" &4 day of Decetber, 2015,
by Ogonta M., Brown, Eyq.

fjéq% ’}m [ f?;@z/ L

NOTARY BONATURE

CERTIFIED COPY
DOCUMENT ATTACHED 18 4
TEUE AND CORRECT DORY

LF THE CRIQINAL ON FlLE

s J

AN B 2018

GAI0R-0% 62742y
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I NEGJ ‘ -
RICHARD F. HOLLBY, ESG, .qumw
2 { Nevada Rar No, 3077 Q : (2'@5“’ ﬁ
QOONNA M. ATAMOFE, ESQ, GLERN OF THE COURT
3 B Moveda Rar No. 7480
SANTOHD, DRIGGS, WALCH,
4 § KEARNEY, HOLLEY & THOMPSON
400 South Fourth Street, Third Floor
S § Los Vegas, Novadn 89101
Tolophone:  702/701-0308 i
§ {f Focsimiley  702/791.19i7 .
7 “Armwayjbr Eonnedy Funding, Inc
] DISTRICT COURT
- g CLARY COUNTY, NEVADA
@ 10 | KENNEDY FUNDING, INC,, s New Jersey
_g% corporation,
Ya 11 Casg Mo ASBZT4H
gF - Plaintifr, Dept. Mo M
R
§§ s ¥. NOTICE OF KNIRY OF JUDGMENT
£3 CNECAP PARTNERS MM, INC, 5 Nevads
68 14 ¢ corporation; VINCENT W, HESSER, an
e individusl; DOE INDIVIDUALS | through X:
ﬂf@ 15 § and ROE CORPORATIONS | through X,
gg 16 Detendants,
ax
ig YOU, and cach of you, will pletse take notics that = JUDOMENT AGAINST ONECAP

19 1 PARTNERS MM, INC, AND VIMNCENT W. HESSER in the above-gntitled matter wes filed pod
20 § emtered by the Clack of the above-cntitled Court on the 1Bth day of Feluary, 2010, o copy of

2t [} which is siteched herete
a2 Dated this 22nd duy of Febraury, 2610,

23 SANTORD, BRIGEGS CH,
KEARNTY, HOL THOMPEON
24 e

75 Wi
# »F. HOLLEY, BE0Y, (NYSE #3077)
26 HFOMWA, M. ATAMOE, ESQ. (MVSR #7569)
KuBouth Fewth Street, Third Floor
7 L Vegas, Mevads 89101
Attorneys for Kennady Funding, Inc..
28

Pege | of 2
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VHoooas



ORIGINAL

g JUDG QRMBZ010 SR05:16 PM
RICHARD) F, HOLLEY, BSQ.

2 § Heveda Bar No. 3077 42 '
QUONHA M. ATAMOH, B30, ?@;@ . o
1 § Weveda Bar plo, 7539 @ i ﬂ
SANTORD, DRIGGS, WALCH, GLERI OF THE COtikr
4 | KEARNEY, HOLLEY & THOMPSON
490 Bouth Fourth § Thizd Floor
5§ Las Veges, Nevade 5910} ;
Telephone: 7027910308 ‘
6 § Fansimile: 7027911912 T
T Attormevs for Eevnedy Runding, Tne,
B
9 DISTRECT COURT
10 CLARK COUNTY, HEVADA
§ 11 | KENNEEY FUNDING, INC., s Mow Jamsy
= corgeraton,
¥ 12 Cage Mot ASBIT48
g Plointiés, Dot Now. X1
¥,

ONBCAP PARTNERS MM, INC, s Novada
sorporation: VINCENT W, HHSSS}ER, &
indlvidual; DOB INDIVIDUALS § fuough ¥
and ROB CORFORATIONS 1 through X,

Liefendarnts.

EARINEY HOLLEY & THOMBSOR
o b

This mater came before tha Court an Plakati? Kennedy Punding, Inc.'s (“Plalndf™)
evidestfury heating on deensges arising from the Motien for Surronary Judgmernt Against
Dofendonty ONECAP PARTNERS MM, INC. (MOncesp') snd VINCENT W, HESSER
{*“Yrafendonts™) (the "Motion"}, filed with the Court on Septeanber 22, 2009, and came on for
svidentiory hesving ss to damages on Movember 5, 2609, at 9730 wm. before the Honomble
Elizabroth Gonzales,

The Court having reed and congidered the papars end pleadings on fils herein and havisg
heard the testimony of Kiny Vecenreils, Contruller for Plaintiff, and the testimony of Matthew

Lubway, appraiser for Dufendants, aad conslstent with the Omdey Granting Metlon for Sununaty

03006 5EIT9 o o .
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Judgment as to Hability emtersd Movember 4, 2009, agains Deoferdonts, steachsd berato as
Bxbiblt %1%, snd the subsequent Ornler Awerding Dumages Pusuant o Pleintifs Motion for
Swosiery Yudgment entered conourrently beewits, and the Court boltg folly advised, end guod
oanne dppencing therefor,

T I3 HERERY ORDERED, ADJIDGED and PRCREED thei Plaintif? shall recover
Fom DEPENDANTS OMBCAE PARTNHRS MM, INC. snd YINCENT W, HESSER, joimly -
and severelly, the smount of $16,802,025.64, exchiding attiormey’s foen and costs, eongisting of
the principle balance of $12,000,600.00 dus under the Loan and Seourlty Agresment, secrulng
intevest 63 of Ociober 31, 2009 in the smount of §4,768,600.00, foreciusure coia in the emout
of $19,024.50, eppraise] fesy In total smount of £9,500.00 (CBRE in the amount of $7,500,00
and Yernon Martin $2,000.00), misesllencous costs fn the smount of $5,501,14, Fost-judgment

- - I T L - N PR XY

el e T
B o=

intepest eomtimaces o acorus va the principal belauce st a default mte of rweaty-five percent
{2595} por anoum, or £8,333.93 pur diewn,

~ IT IS HEREBY ORDRRED, ADIUDGHD sud BECREED tat Plaintff shell roover
from DEFENDANTS OMBCAY PARTHNERS MM, INC. and VINCENT W, HRSSER prosey’y
fese pz of November 3, 2009 in the emoynt of 539,755.00, end costs ss of November 3, 1009 in
the sroovstt of 52,13 145 incwred by Santoro, Driggs, Welch, Keamey, Holley & Thompson.
i8 TT I8 FURTHER GRDERED thnt Plaintiff I3 entitled to recover post-judgment anoriey's
18§ fots o) ooy jucurred in excouting and enforelng the Judgmant
0 IT 3 FURTHER ORDERED that Plaintiff {y entitied 1o recover posi-jodgment interest
21 || on the principel babance of 316,802,025.64 ot the rate of 25% per sonvm or $8,233.33 per diem,
2 TT IS FURTHER ORDBRED that 1o the extent the repl property seonting FlaimtifPe Loan
23§ o sold or refimsnced nad such procesds ero prid to Plaintiff, sny such proceedy shalt be deducted
- 24 § from the judpmient oeeoust and sooraing intorest enlered bersin egelnst DEVENDANTE

25 § ONBCAP PARTNERS MM, BNC. sad VINCENT W, HERSER in fuvor of Flaigtif,

e e
W a

REARNEY, HOL1EY & THOMPZOM
b}

5
:
§
|

o
-1

RS L I

P

OEL0R LEH4 1 84 o
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IT IS FURTHER ORDERED that the Coun sxpiesaly divects the entty of n fingl

& Judgnent, a9 there e no Just repron for dutay,

3 IT I8 80 ORDERED,

4 Dted this_ {3+day of Yigboypouny zaéta;."

8 i
L6y .

7

B § Submined by:

B SANTORO, DREG&S WALCH, KEARNEY, //

HOLLEY &

0 :
l! B $- Mv—‘ﬂn—v—""

Ciatd B .
12 Movadd iy

d
i
gy 1
gg 14
|

NevedrBar No, 7589

400 8, Fourth Street, Third Floor
s Yogns, WY 591th

Attarneys for Plaintgf

3.
SrEM M- DUEENEED o
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R!CHARD F, HQLLBY. BSQ -
Wervedip Bar Wo. 3077 .

OUONNA M, A.{'AMQH. BBQ Fﬂ L&D

Nevadsi Bar No, 7388 -
SANTORD, DRIGOS, WALCE, . WY -4

KXARMEY, HOLLEY & THONSON = :
400 Boths Pouirth Steeet, Thid Eoor c o ¢%‘6§"€$@m

Lw Vugus, Movada 19101
Bﬁ!’:ﬂo . 'JW‘??M&OE
ig: 0279141012

Atterneys for Ksnpdy J’W Int,

DrsTOT CDU!.E‘E‘
CLARY COUNTY, PmVﬂM-

WMEBY RUNDING, TNC., o New Joczay
i1 corporiiem, -

i
i
gg ’
"

wmq@i(s’r&um

e
=

- CosNo:  ASEZT46
2§ : pminuﬁ: . Depe No: 33

V.

ONECAR FARTNERS TNT, 8 Movedn
R ‘”ﬁ‘%%?vﬁéum”.sx oigh X
#nd ROE CORFORATIONS | tarough 5%

Debrdants,

Prdntle? BHENMELY mnmmﬁ, IND , {“Plalm!ﬁ"‘} Motlon for Bummeary Judgmant ;
{“Matlor: for Sunsumy Tudgment™), having comn o for hearing on Cictobes 27,2009, o 5,00

z; o Hurold P. Guwerior, Eosg, of t.be tow firm Harold P, Gewarier, B8q, L4d, mipesed on

3 behalf of Defondan OMAP PARTNERS MM, INC. (“Onecas™ ond VINCENT W,

2 HEESSER (“Defontimie™), md Oponas M. Amnh. Boq. of tha lew fum of Santers, Driggs,

a5 Waich, Kearney, Holloy & Thompyon sppesred o Sehnlf of PlaintifT, wih so other appastancos ;

s 1 heving been mudu_. The Court having hoard e m‘gminum of soursel aod Tuving revirwed md

ng srmitined the papers, pl&nd-!ngs mad rapords on ﬁfa T the above-eotitied tusion, including
Flolrifl'y Motion for Suawnany Judprunt sad the soppordng Affidevit of Kevin Wolfer, Sl

DTSR YL 16T

VHoo00740
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Beptombar 22, 2009, Defondrntz® Dpporiton to Mation for Sumary Judgent, Slod on oy
shout Oetnber 6, 2004, and Plalntiffs Reply In Suppedt of the Motien for Bumsrewy Judament,
filed Setaber 20, 2009, el gong couse eppeaing thresore; '

Pusstunt t thy fndlags of feot and eonclustons of law pleced on the record at the hudiing
#d incorporated hinaln purguant o, Rule 37 of the Meveda Rl of Cill Prooodure, md good
shuss appraring, this Court et muramary jm:l;izmgm %5 0 bsfmdama xmd vulea oy follows:

HISDRNGE OF UNOXICUTED FACTR

1. The Cowit mukes theas findings of fiot by sottiroiog the plaadings aod pwof fn
the Hghs wost favorably 10 the 2on-muoving party, dratving ell roasmable inforencs i their favor,

2 Thwe Iy ao goouine iy of wstorial fhet that fhevy wwa & blading contrnt
betvorn Plodatiff Kennedy Fonding, luo. rnd GoeCag Pertaces 2; LLU (“OneCen Partnere™),
entitled the “Loan and Seourlty Apresment™ (fo "Losn Agreoment”} dated Juno 15, 2096, for
OmeCCap Prrmess purchase of vnimproved res! property consisting 6f 78.74+ veres of rew hind
Iocased along Casino Drlvs und the Colorsdo River tn Leughltn, Nevads 89029, €k ounty
Antsasor Prrvel Hunsbers 264-25-108-001 wud 264225201001 (the “Property™) for a puvohpss
price of TWELVE MITLION DOLLARS ($12,000,000.00). _

- 3. There iz no gemuine issue of fateisl fact that the Loan Agreement is evidunsd

18 § by o Promissosy Nute dstod Juno 13, 2006, I the umount of $12,000,000.00, e by OneChp
19 B Parbiers payable to Kensiody Panding 8 agent of the Lenderm,
20 ' 4 . Thes s no gamsine isswe of materisl fact thit Onellep Partners oxsented and
21 § delivernd 1o Keénnody Funding & Dead of Trust with Seeutity Agreement, Financing Siatoreot
22§ for Vikers Filing and Arsdpronent of Remz (*Dooad of Trest'™) st the Fropamty, which was
23 § recordod on Juna 15, 2006, with the Clark Covnty Recorder's Office &9 fustnament No.
ot | 20080615.00057m3, '
25 : 5 Thest I3 o genttine fsme of matesial faoe that Wennedy Pureting, Gury Cwen I,

B L N T S N

- wE e
B e O

e
N 1A

FANTIRO, DRYXMNIS, WSO,
AR, MCOLLEY & THOMPSON
ER

—r
-3

26 | LLD (“Optes Holdee'™y ond GnoCap Parmeas ewcooted 8 Subodingtion and Atloenment
27 § Agrespaont (“Subundination Agresment™ In which te Optlon Holder sgreed o subordbante it
24 % limited aption to purchase mq'Fmpﬂﬂy to Keanedy Funding's Doed of Trual.

V2.
TR LT
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& Thore I8 no gouube buws of materdal feot thet oz additional saouz{ky for tha loan,
OraCep Pariners executed sad defivered to Keanndy Fynding, su Awim of Lewesp snd
Rente dated Juns 14, 2006 nnd recorded Jun 15, 2006, with o Clask Counry Baconicr's Oties

§ v Instonent Ho, 20060615-0005345, and ws Asslgmment of Liosases, Contvapts, Pluns,
Speaifications, Survays, Lrwwings and Repors datod Jyns 15, 2006 (Asslgnament of Liosases®),

1. Therz s no genulng fssua of material fect tht to forther peetwe payment of the
Hote, on Func 14, 2006, Defitubint Vincent Husrer (*Hoaser™ ond Defendant Onaley Parmezy
MM, Toc. {"OmeCep Pertngrs !\JM"} (eollezilvely - “Dofondants™ exeouted  promane]
wnocndittone! puaranties of the loaa to Kennudy Punding,

S There ts no govulne lyme of matedal oot that at the Sme of the tansection
betess OtveCap Partatrs, Hotoer wis the Pasidemt of Ot Pevtnsra nad CmeChap Partners
MM.l

8. Thees in no gennlins frus of metssdal fact thet OneCep, Prrtnors alug smntéd a
preperly peqlecled goeamity inlerest to Memnedy Punding By way of & ‘UCC-l Floanelng
Statetnent fed with e Clard County Rocorder's Offict on Juriz 15, 200§ &3 Instrument Mo,
Z0OGOGTF-G05326,

100 oo i no genblne jssus of i) Mt that OueCap Partners and Dafendants
sxponied pn Envisobimentsl Indemolty Agreceent tn favor of Keunody Findlnig, wder which

they ugresd to indernify Kennady Funding for noncomplisncs of snvipenemontd fews,

1. Thers iz no gonuise issue of matarisl fast that OneCrp Pacases defrulted bnder
thes Nob: and Doed of Trist by fatting th maks ia morthly instaliment payment of $350,000.00,

W Thensisop unuing lesue of materlel fact that Ceelepy Martners i3 by defhult under
e Desd of Trmst for fullese to provide Koauwdy Pusdmg with surrent prool of lin.bkiuy
ingarmnes i for fnklure to Himely poy Es troc obtigationa velating lo e Fropmty.

13, Thure Iy no gemdae lmus of metsrias fuat that OneCey Puriiers wanefermed ity
imcr_*&ﬁtklu the Pmpmy tn Woveda Usno B, f...LC Moveds Ueng™), wad wnder the Desd of

Trut and Loun Agrovment, OneCrp Partnec't traufor of the Property to Nevads Utoo wee s

dhefandt,

. =
CELIPR O 1PGY
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4. Plaintiff's Motion for Suramary Ndgment weg prapecly keyved on Septwmbay 33,
2009, Dafendants’ Oppasition to Plaintifz Motan for Sunmary Judgrent sy proparly ssrved
oz o about October §, 2009, and Plautiths Reply I Suppmrt of Metion for .‘.qummm)r Fudgrent
W0 poparly served on Duauhw 20, 2008,

1, Nevads byw requires thet 1o show v bresch of contrect, ous st show {1} the
eatgionee of 1 valid comtrect, (2) & broach, and (3) dumrges 50 8 ot of the broash. See
Rishardson v, Jonee, 1 Nev. 405 (Nev, 1865); g0 also Buing v, Jnt'] g Tech, 434 F.Supp.2d
813, 523 (L0 Nev, 2006) cholding thet “the Ballure o pesfosm one's obligation: within the
exprass terme of an agfesmont uwgﬂimtm a Hlasal bronah of pogtiant ™).

1 ' In this casm, the conteact wiw clear snd unnnbipusus, and Defondmity breociad
tha costract emtered into with Defimdents OneCap Pastnere MM end Hetser,

3, The comfrect betwsen Plaioliffl apd Defendants wes valld, binding, sad
enforcuslle, ' '

o, Tefendants Trteched the contrnct by falling to stinks the Aprll 2008 pmymtmt, and
fdling o muke any psymests slhes defuultag on the Mote It setiahotion of the Lowg

Agrmmm..
3. Dofoadais’ kit ves 8 matezial breach of the contraet and PLaimtlfF hay been
dnmaged by suid bmc‘-\‘nm'

1. Based: upon fhe &ngomg. T8 HEH.EH‘!" DRDERED ALFUDGELD, AND
DECHEED THAY Flaintif™s Woson for Sumry Ndgment I GRANTED a1t Uatillty ouly.

CENRN T 1T
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] SANTORG, DRIGSS, WALCH,

OB s @ m A b 43 e

P e i bm el e
S s R M e o

L IT IS FURTHUER ORDERHD, ADJUDOED, AND DECKEED THAT
wvldentinry bearing will be schedulsd to eddress e mract ot of damagaa to by orsoued
egfeinst Diefondants and in favgr of PlelniE,

IT 1% 80 ORBIRTD,

 Dated tht V. _ ey of v 8r . 2009,

ﬂ%ﬁﬁﬂﬂmmmw
DIE’I‘RIG‘I COURT IULGRE

Subwnitted by

SANTORD DIIGOS, WAM‘.H KEARNEY

HQI?I '!“H.DMP& e

Byl 75 / S

Mritadpt '

Oplithn &4, Aternol, o,
Wuvads Bar Mo, 7589

40 5, Hourth Strest, Thind Feor
Ly Yoges, WV 25701
Amoraeys for Blaintly’

PRED AT HMAT
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L LERTIICATE OF MARING

2 T HEREBY CERTIFY that, on the 22nd dsy of Fehruary, 2010, ind puresuan: o NRCP
3§ #(b) I deposited for mailing in the U2, Mail 2 true and comrect copy of the foregolng NEYFICE
4 & OF ENTRY OF JUDGMENT, postage prepaid and addressed to!
5 Huold P, Gowerter
Harld P Goworder, Beg., Lid, :
G B 2705 Airport Drive o
- b North Lt Veas, NV 89032
7
Attorngys for Defendanry
B
A
9 )
10 ¥, v

An emaployee of Santoro, Diigas, Waleh,
Keamey, Holley & Thampson

— b
[ R,

- o
L~

|1

&
28
ug
£
gt::! 13
82
“
i

Page 2 of B
DEINTDRIEATI) dar , SO
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CERTIFIED GOPY
DOCUNMENT ATTACHEL 18 A
TRUE AND CORRECT COPY
OF THE ORIGINAL O FILE

2 2

TTETEAR

3-24-3010

OFTHE COURT

VH000746



CERTIFICATE OF MATLING

I HEREBY CERTIFY thet, on the 24 day of December, 2015, pursuant te EDCR $.05
and WRCP 3(b), 1 caused to be served electronivally using the Court's E-Filing System, a true
und correct copy of the AFFIDAVIT FOR RENEWAL OF JUDGMENT AGAINGT VINCENT
W. HESSER addressed to the parties below. Pursuant to EDCR #.05(1) the dule and time of the
electronic service is in place of the date and place of deposit in the mall.

AM SantosLaw,Chtd, 0
Antony Sentos {ony@amsantoshuw.com

Melissa Burczyk melissa@amsantoslaw.com
Attorneys for Defendant Vincent W Hesser

Timothy 5. Cory & Associttes
Timothy 8. Cory tim.cory@eorylaw.us
Atrorsey for Defendant Vincent W, Hesser

ol

An emptdyee of Holley Driggs Walch
Fine Wray Puzey & Thompson

I HEREBY CERTIFY that, on the 24" day of December, 2015 and pursuant t NRCP
5(b), 1 deposited for mailing in the U.S. Mail a true and correct copy of the foregoing
AFFIDAYIT FOR RENEWAL OF JUDGMENT AGAINST VINCENT W, HESSER, via
(1) regular wail, first class postage prepaid, and, pursuant to NRS 17.214, (2) cerlified muil,
return receipt requesied, o the last known address as follows:
Vincent W, Hesser
6247 Coley Avenue

Las Vegas, Nevada 89146
Defendent

Vincent W, Hesser

3275 South Jones Roulevard, Suite 104
lL.as Vegas, Nevada 89144

Defendant

N
An crw‘}dyee of Holiey Dinggps Waich
Fine Wray Puzey & Thompson

/ﬂﬁ?‘;@?/

RAZEY-DI1527427
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AFFIBAVIY PURSUANT TO NRS 17,150 REGARDING
JUBGMENT DEBTOR VINCENT W. HESSER

f, Ogonna M. Brown, Fsq., being first duly sworn under all penatties of peury, do
hereby depose and state;

I, [ am an atlomey at law, duly Jicensed (o practice before alt Courts of the State of

Nevada and am employed with the law finn of Holley Driggs Waleh Fine Wray Puzey &
Thompson, counssl for Plaintiff Kennedy Funding, Ine., a New Jersey corporation.

2 The judgment debtor’s name is Vincent W, Hesser.
3. The judgment debtor's last known addresses:

Vinecent W. Hesser

6242 Caley Avenue

Las Vegas, Nevada 89146

Vincent W, Hesser

10758 Rivendell Avenue

Las Vegas, Nevada 89135

Vincent W. Hesser

3273 South Jones, Suite 104
Las Vegas, Nevada 89146

4, The judgment debtor’s fast four digits of his driver's license number: Unlenown,

5. The judgment debtor’s fast four dipits of his SSN: RKH-XH.518]
FURTHER YOUR AFFIANT SAYETH NAUGHT.

Dated this deday of Jenuary, 2016.

Ogm}liﬂ . Brown, Esq,

State of Nevada
County of Clarl:

Signed and sworn to belore me on K.LM/“W*;! ?‘; Z'O ]'6 __ by Opouna M. Brows,

NOTARY PUBLIC -

NEZ0Y-DW 163261 doe

VHo000748
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B, SANTOS LAWY

Electronicatly Filed
B8/27/2019 2:58 PM
Steven D. Grierson

CLERK OF THE COY
AM. SANTOS LAW, CHTD. W ,g‘m

Antony M. Santos, Esq.

Nevada Bar No. 11265

3275 South Jones Blvd., Ste. 104
L.as Vegas, Nevada 89146
Phone: (702) 560-2409
Facsimile: (702) 543-4855
ams@lawlvnv.com

Attorney for Vincent Hesser

. DISTRICT COURT

CLARK COUNTY, NEVADA

KENNEDY FUNDING, INC., a New |
Jersey corporation, Case No.:  A582746
Plaintift, Dept. No.: XI

V8. (Business Court)
ONECAP PARTNERS MM. INC. a Nevada
corporation; VINCENT W. HESSER, an
individual; DOE INDIVIDUALS I through
X; and ROE CORPORATIONS 1 through

MOTION FOR A COURT ORDER
DECLARING JUDGMENT
EXPIRED

Defendants

Comies now, DEFEND&NT VINCENT HESSER, by and through legal
counsel, AM Santos, Esq. and hc—:reby files this Motion for (Partial) Summary
Judgment based upon the following points and authorities; the exhibits and
affidavits attached hereto, (and those pleadings, papers, exhibits, declarations and
affidavits as filed by with the Court together with any argument which the Court may

consider at any hearing as to this motion as may be scheduled by regular order.
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I. SUMMARY

Plaintiff missed the deadline to renew its judgment. Therefore, by operation of
law, Plaintiff's judgment expired and the Court should find that the judgment is no
longer enforceable. Pursuant to NRS 11.190(1)(a), Plaintiff had six years within
which to enforce said judgment ("Judgment”). Moreover, pursuant to NRS 17.214,
Plaintiff had the ability to renew it. However, to renew t‘hle J.'uclgmmt,.Plaini}i{ff had
to strictly comply with the straightforward requirements of NRS 17.214. Plaintiff
had to file an affidavit of judgment renewal within ninety davs before the
Judgment's expiration, as well as record (and serve) the affidavit within three days
of the filing. Plaintiff failed to observe these last two requirements, Since there is no
grace period under NRS 17.214, Plaintiffs Judgment has expired and is void.
Defendant Hesser thus moves this Court for an order declaring same.

IL. FACTS

1. Kennedy Funding is a New Jersey Corporation that is located and

headquartered in New Jersey,

2, On June 15, 2006, OneCap Partners 2, LLC (alternatively "Borrower”
or "OneCap") and Kennedy, as aéent of the Kennedy Co-Lenders, entered into a
Loan and Security Agreement ("Loan Agreement"), pursuant to which Kennedy
made a $12 million loan to OneCap to facilitate the purchase of unimproved real

property consisting of 78,74+ acres of raw land .

9. The loan was evidenced by a Promissory Note dated June 15, 2006, in

the original principal suin of $12 million ("Nete"), made by OneCap to pay to the

VHooo750
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order of Kennedy as agent of the lenders.

4. To further secure payment of the Note, on June 14, 2000, Hesser and
OneCap MM executed personal guaranties of the loan to Kennedy ("Guaranty™). At
the time of the transaction between OneCap and Kennedy, Hesser was the President

of OneCup and OneCap MM,
5. Onaprili, 2008, OneCap defaulted under the Note and Deed of Trust.

6. On February 13, 2009, Kennedy filed a Complaint against Hesser for|
breach of the Guaranty.
. On September 22, 2009, Kennedy filed a Motion for Sumimnary

Judgment against Defendants in the Guarantor Action.

8. On or around October 6, 2009, the Defendants filed an Opposition to

the Motion Summary Judgment (the "Opposition™).

9, On November 4, 2009, the Court granted the Plaintiff s Motion for

Summary Judgment

10.  Thereafter, on February 17, 2009, the Court entered Judgment apainst
each of the Defendants in the amount of $16,802,025.64, excluding attorneys' fees
and costs which amount was to be determined (the "Judgment"). The Plaintiff

provided Defendants with notice of entry of judgment on February 23, 2010.

1. OnFebruary 18, 2010, the Court entered an Order Awarding Judgment

in favor of Plaintiff and against Defendants in the amount of $18,843,912.00,

- 3 M
VHooos1
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12, After the guarantee judgment was entered, a foreclosure sale went
forward on June 17, 2010, and Kennedy credit bid against the Property. See Notice
of Trustee's Sale dated May 25, 2010, recorded in Clark County Recorder's Office on
May 27, 2010, as {nstrument No. 20100527-0000200. E.R. Tab g at 00228-29; see
also Trustee's Deed Upon Sale recorded July 16, 2010, recorded in the Clark County
Recorder's Office as Instrument No. 2010716-0000364. E.R. Tab 10 at oo230-

00234.

13.  Plaintiff filed an Affidavit of Renewal of Judgment on December 24,

2015 to renew the judgment.

14, Plaintiff was required to record the Affidavit of Renewa! of Judgment
within a mandatory three (3) day deadline as set forth in NRS 17.214(1}(b). Plaintiff
failed to do so and recorded it fifteen (1) days later on January 8, 2016 with the
Clark County Recorder’s Office as Instrument No. 20160108-000229. (See

Exhibit “2™),

15,  Plaintiff was required to send the Affidavit of Renewal of Judgment by
certified mail within a mandatory three (3) day deadline as set forth in NRS
17.214(3). Plaintiff attached a Certificate of Mailing that stated the Affidavit of
Renewal of Judgment was sent to Defendant Hesser on December 24, 2015, but the
last page of the Affidavit of Renewal of Judgment shows a signature and notary

dated January 7, 2016 (well after the 3-day deadline).

VHooo7s2
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IXl. LAW

Defendant Hesser secks the extinguishment of said judgment and a public
recording of same. Over six (6) years expired on the statute for renewal of such
Judgment and Plaintiff failed to observe the strict mandate of the judgment renewal
statute(s) (NRS 11.190(1)(a} and NRS 17.214). Judgment was first entered

2/23/2010 mandating renewal by 2/23/2016.
NRS 17.214 mandates strict compliance of the following three requirements:

 'The Affidavit of Renewal of Judgment must be filed with
the court within 90 days of expiration (with specific
terms and conditions).

« If the judgment is recorded, recording the affidavit of
renewal in the office of the county recorder in which the
original judgment is filed within 3 days after the
affidavit of renewal is filed.

o The affidavit of renewal needs to be sent by certified
mail, return receipt requested, to the judgment debtor
at his ot her last known address within 3 days after filing
the affidavit.

The Nevada Supreme Court has addressed this timing issue specifically, in

'In Nevada, judgments generally expire six years after the date of their entry. However,
NRS 17.214 allows for a judgment’s renewal as fong as there is strict compliance wilh the
statule. That is, under the express terms of NRS 17.214, to effectively renew a judpgment, the
Judgment creditor must fivst tile an affidavit of judgment renewal within ninety days before the
Judgment’s expivation, as well as record (and serve) the affidavit within three days of the {tling.
Leven v, Frey, 123 Nev. 399, 168 P.3d 712, (2007}, O'Lane v. Spinney, 110 Nev, 496, 8749.2d
754 (1994}, In Leven, while the judgmient creditor timely filed the alfidavit of judement renewal,
the Nevada Supreme Court found that the judgment creditor failed to timely serve or
record the affidavit. The facts are analogous in the instant matter here before the court.
The Nevada Supreme Court concluded that a judgment creditor must strictly comply
with all of these conditions or the judgment is expired and cannot be renewed.

VHooo0753
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Levenv. Irey, 123 Nev. 399, 168 P.3d 712, (2007) (See also, O'Lane v. Spinney 110
Nev. 4906, 874 P2d 754). The Supreme Court holds that the statutory timeframes for

judgment renewal are mandatory. The Leven Court determined that in Nevada:

« NRS 17.214's mandatory requirements of filing, recording, and
service of the affidavit are plainly set forth and must be strictly
followed for judgment renewal.

= Under the statute's express terms, a judgment may be renewed by
filing an affidavit with the district court within ninety days before
the judgment's expiration, recording the affidavit within three
days of filing, and serving the affidavit on the d shior within three
days of filing.

« NRS 17.214's timeframe reqguirements, are unambiguous and
MUST be strictly complied with,

¢ An action on a judgment or its renewal must be commenced
within six years under NRS 11.190(1)(a); thus a judgment expires
by limitation in six years. The requirement that an affidavit be
filed within ninety days of the expiration of this six-year period
provides a clear first step in the procedure for renewing
judgments.

Leven, 123 Nev. 399, 168 P.ad at 715.

Finally, it is important to note that the Nevada Supreme made clear its view that
17.214 timing requirements are unambiguous and exacting, taking care to point out
the the Court has ruled that substantial compliance with specific timing
requirements is NOT sufficient for renewal in the context of recording and service
under NRS 17.214. Since the statute includes no built-in grace period or safety valve
provision, its explicit and mandatory three-day language leaves no room for judicial

construction or “substantial compliance” analysis. (Leven, 718,)2

“The Court found all three requirements of NRS 17.214, concerning filing,

recording, and serving the affidavit, clear and unambiguous, and must be strictly
o ‘
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As for the instant matter, Plaintiff Kennedy Funding filed an Affidavit of
Renewal on 12/24/2015. But, said filing was recorded on Jan uary 8, 2016 (15 days
after filing with the Court). This does not comport with the statute as recording
transpired 12 days too late. Moreover, Plaintiff stated the Affidavit of Renewal was
mailed on the same day as the court filing (12/24/15) but the attached last page of
the Affidavit is signed and notarized on 1/07/16 (14 days after the purported mailing
date) A]thoughPIdmt:tf did file the Affidavit of Renewal within the time period
specified by NRS 17.214, Plaintiff failed to record (and serve) the Affidavit within the

required three (3) day deadline.

Iv. CONCLUSION

For these reasons, Defendant Hesser now seeks to extinguish the Judgment.
Dated, this 27'* day of August 2019

AM. SANTOS LAW, CHTD.
M faios. s

Antony M.i5antos, Esq.

Nevada Fﬁaﬁ:ﬁi\lo.\%llz{i{s

3275 8. ¥ me:;“l'} vd. Ste. 104
Las Vegas, Nevada 89146
Telephonet, (702) 560-2409

Email: a&&zz:%?ﬁf«f;ih:x:s.t'i:».c'..l::t.5.:.9:1:.‘;.111\‘;.‘
Attorney for Vincent Hesser

complied with. As we have previously explained, “shall” is a mandatory term indicative
of the Legislature's intent that the statutory provision be compulsory, thus creating a
duty rather than conferring discretion. Washoe Med. Ctr. v. Dist. Ct., 122 Nev.
1298, 148 P.ad 790, 793 (2006).
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A.M. SANTOS LAW, CHTD.
Antony M. Santos, Esg,

Nevada Bar No. 11265

3275 South Jones Blvd., Ste. 104
Las Vegas, Nevada 89146
Phone: (702) 560-2400
Facsimile: (702) 543-4855
ams@lawlvnv.com

Attorney for Vincent Hesser

DISTRICT COURT

CLARK COUNTY, NEVADA

H ¥4
KENNEDY FUNDING, INC,, a New
Jersey corporation. Case No..  Ag82746
Plaintiff, Dept. No.: XI
VS ‘ (Business Court)

ONECAP PARTNERS MM. INC, a Nevada )

corporation; VINCENT W. HESSER, an DECLARATION OF
individual; DOE INDIVIDUALS I through VINCENT HESSER
¥, and ROE CORPORATIONS 1 through
X,
Defendants
DECLARATION

I, VINCENT HESSER, declare and staie as follows:

1. I am over the age 18 and I have personal knowledge of the following facts and
eircumstances relevant to the above captioned matter and the issue(s) before the above-
captioned court (the “Court”),

2. I called upon to testify on any of these matters, I could and would competently

festify therefo.

3. Kennedy Funding is a New Jersey Corporation that is located and headquartered
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principal sum of $12 million ("Note"), made by OneCap to pay to the order of Kennedy

in New Jersey,

4. On June 15, 2006, OneCap Partners 2, LLC (alternatively "Borrower” ot
"OneCap”) and Kennedy, as agent of the Kennedy Co-Lenders, entered into a Loan and
Security Agreement ("Loan Agreement”), pursuant to which Kennedy made a $12
million loan to OneCap to facilitate the purchase of unimproved veal property consisting
of 78.74+ acres of raw land .

5. Theloan was evidenced by a Promissory Note dated June 15, 2006, in the original

as agent of the lenders.

6. To further secure payment of the Note, on June 14, 2006, Hesser and OneCap
MM executed personal guaranties of the loan to Kennedy ("Guaranty"). At the time of
the transaction between OneCap and Kennedy, Hesser was the President of OneCap
and OneCap MM.

7. On April 1, 2008, OneCap defaulied under the Note and Deed of Trust.

8. On February 13, 2009, Kennedy filed a4 Complaint against 1esser for breach of
the Guaranty.

9. On September 22, 2009, Kennedy filed a Motion for Summary Judgment against
Defendants in the Guarantor Action.

10.0n or around October 6, 2009, the Defendants filed an Opposition to the Motion
Summary Judgment (the "Opposition™).

11. On November 4, 2009, the Court granted the Plaintiff s Motion for Summary
Judgment

12, Thereafter, on February 17, 2009, the Court entered Judgment against each of
the Defendants in the amount of §16,802,025.64, excluding attorneys' fees and costs
which amount was to be determined (the "Judgment"). The Plaintiff provided
Defendants with notice of entry of judgment on February 23, 2010.

13. On February 18, 2010, the Court entered an Order Awarding Judgment in favar

of Plaintilf and against Defendants in the amount of $18,843,012.09.
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14. After the gearantee judgment was entered, a foreclosure sale went forward on
June 17, 2010, and Kennedy credit bid against the Property. See Notice of Trustee's Sale
dated May 25, 2010, recorded in Clark County Recarder's Office on May 27, 2010, as
Instrument No. 20100527-0000200. L.R. Tab g at 00228-29; see also Trustee's Deed
Upon Sale recorded July 16, 2010, recorded in the Clark County Recorder's Office as
Instrument No. 2010716-0000364., IL.R. Tab 10 at 00230-00234.

15, Plamhff ﬁlecl an Affldawt of Rom,wai of Judgment on December 24, 2015 to
renew the judgment.

10. Plaintiff was required to record the Affidavit of Renewal of Judgment within a
mandatory three (3} day deadline as set forth in NRS 17.214(1)(D). Plaintff failed to do
so and recorded it fifteen (15) days later on January 8, 2016 with the Clark County
Recorder’s Office as Instrument No, 20160108-000229. (See Exhibit “17),

17. Plaintiff was required to send the Affidavit of Renewal of Judgment by certified
mail within a mandatory three (3} day deadline as set forth in NRS 17.214(3). Plaintiff
attached a Certificate of Mailing that stated the Affidavit of Renewal of Judgment was
sent to Defendant Hesser on December 24, 2015, but the last page of the Affidavit of
Renewal of Judgment shows a signature and notary dated January 7, 2016 {(well after
the g-day deadline).

18.1 declare the foregoing to be true and correct under penalty of perjury of the laws

of the state of Nevada.

Dated: August 14, 2019 ) ﬂo
I
By: - Z ’j
vm%x HIZSSER
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RECORDING COVER PAGE : Requestor:
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DEBBIE CONWAY
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(DO NOT Abbreviate)

Affidavit for Renewal of Judgment against Vincent W. Hesser

Document Titie on cover page must appear EXACTLY a5 fire frst page of the decument
to be recovded.

RECOBRMNG REQUESTED RBY:
Holley Driggs Walch Fine Wray Puzey & Thompson

RETURN TO: Namo Ogonna M, Brown, Esq.
Address 400 5 4th Street, Third Floor
ress

City/State/Zip Las Vegas, Nevada 82101 |

MAIL TAX STATEMENT TO: (Apphcable to documents fransferiing real property)

Mame

Address

City/State/Fip

This page provides additional information required by NRS 111.312 Sections 1-2.
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ARJ b
RICHARD. HOLLEY, ESQ. (Nevada Bar No. 3077) v/ RS

»mau: rholiey@nevadafirm.com s ” U
QGONNA M. BROWN, ESQ. (Mevada Bar No, 7589 CLERI QR THE CouRt
Femail: obrown@nevadafinn.com

HOLLEY DRIGGS WALCH

FINE WRAY PUZEY & THOMPSON

400 South Pousth Street, Third Floor
Las Yegas, Nevada 89101

Telephone:  702/791-6308
Facsimile:  702/791-1912
Attorney for Kennedy Funding, Inc.

DISTRICT COURT

CLARK COUNTY, MEVADA
KENNEDY FUNDING, INC., 2 New Jersey
corporaiios, .
Cage Mo ASBIT46
Plaintiff, Dept, No.: Xl
¥,

OMECAF PARTNERS MM, INC, a Nevadz
sorporation; VINCENT W, HESSER, an
individual; DOE INDIVIDUALS 1 through X
tnd ROE CORPORATIONS [ through X,

Defendants,

ARFIDAVIT FOR RENEWAL OF JUDGMENT AGAIMNST VINCENT W, HESSER
STATE OF NEVADA ) ”
COUNTY OF CLARK ; 53'

[, Ogonna M. Brown, Bsq,, hereby declare as follows:

L. | am over the age of 18 and mentally competent. Except where stated on
informatian and belief, I have personal knowledge of the facts in this matter and if called upon to
testify, could and would do so.

2 [ am an sttorney licensed ta practice law in the State of Nevada and sdmived to
practice before this Coug,

3. I'am a shareholder with the law fiom of Holley Driggs Walch Fine Wreay Purey &

Thompson (the “Firm'™), counse! of record for Kennedy Funding, Tnc., a New Jersey corporation

0626909/t 4274217
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("Eleintiff" or “Judgment Creditor). The Firm maintains offices at 400 South Fourth Strect,
Third Floor, Lis Vegas, Nevada 89101,

4, On or about February 18, 2010, & Judgment Against Onecap Partiers MM, Inc.
and Vinsent W, Hesser {"Judgment') was entered in the District Court of Clark County, Mevada,
in favor of the Plaintiff agninst Vincent W, Hesser (“Judement Debtor™) in the sotal amount of
amownt of $16,802,025.64, excluding attomey's fees and costs, consisting of the prmcupla
balance of £12,000,000.00 due unf]ar the Loan and Security Agreement, accruing interest as of
Qetober 31, 2009 in the amount of $4,768,000.00, foreclosure costs in the amount of $19,024.30,
appraisat fees in total amount of $9,500.00 (CBRE in the amount of $7,500.00 and Vernon
Martin $2,000.00), miscellanecus costs in the amownt of $3,501.14. Pustjudgment interest
continues to acorue on the principal balance al o default rate of twenty-five percent (23%) per
anoum, or §8,333.33 per diem, Judgment Creditor is entitled o sugment the Judpmeni for
additional attomeys’ fecs and costs in pursing this litigation, 2 true and coweet copy of the
Judpment 15 attached hereto as Exbibit “17,

5. On or about March 29, 2010, the Original Cerlified Notice of Entry of Judgment
against Onecap Partners MM, Inc. and Vineent W, Hesser was recorded with the Clark County

Recorders’ Office ag Instrument Mo, 201003280000871.

6, There are no outstanding writs of execution for enforcement of the judgment
7. There have been no payrments on the Judgment.
g There are no setoffs or counterclaimg in favor of the Jud gment Debior,

DH29/ 62427
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o, As of December 24, 2015, the amount owing on the Judgrment is $34,585,351.86.
[ declare under penalty of parjury under the laws of the United States that the foregeing iy
true and correct.

" ql.:,.r
Dated this __;_%;b[ ... tayof December, EDI 3.
NNA M’ BROWN, ES®).

County of Clark /)

SIGNED AND SWORN io hefore me this
b4 day of December, 2015,
by Ggonna M. Brown, Esq,

Suid, f. Jf«;f’%’f

NOTARY $IGNATURE

‘STATE OF NEVADA

CERTIFIED COPY
DOCGUMENT ATTACHED 15 A
TRUE AND CORRECT COPY
OF THE ORIGINAL ON FILE

CLEFIK Or- THE O

JAN T B 2018

0GI09-0M1 627477
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DOONNA M, ATAMOH, 50, CLERK OF i SOURY
3 | Neveda Bar Mo, 7585
SAMNTORD, DRIGGS, WALCH,
4 § KEARMWEY, HOLLEY & THOMPSCHM
400 South Fourth Street, Thizd Flogr
3 § Lus Vopgns, Meoveds 89101
Toluphone:  702/791-0308 ;
6 § Frosmile: 7027944912
2 Arrarney for Kennedy Funding, Inc.
3 TASTRICT COURT
> 2 CLARK COUNTY, NEVADA
g 10 § KENNEDY FUNDING, INC., o Mow Jersey
- torporativ,
U 1t Case No: AS82748
gﬁ Plutouify, Dopt.Nos X
12
«sg ) v NOTICE OF ENERY OF JUDGIENT
§ | OMECAP PARTNERS MM, INC, & Nevadn
S 14 | corporation; VINCENT W. HESSER, an
& individusl; DOR INDIVIDUALS 1 theough X,
g 15 | wad ROE CORPORATIONS 1 through X,
g 16 Defendanty,
W
18 YOU, and each of you, will pleass 1ake rotics that & JUDGMENT AGAINST ONECAP
19 § PARTNERS MM, INC. AND VI‘I\[CENT W. HESSER in the above-oatitled matter weg filed eod
20 | entered by the Clork of the above-entitled Court on the §8th duy of Felmoary, 2010, & copy of
21§ wihich is siteched horeto
12 Diated this Z2nd day of February, 2010,
23 gl L H,
THOMPSON
24
25 R
R, HOLLEY, HS0. (NVEB #3071)
5% RTA ML ATAMOY, BSQ. (MVEE #7589)
fouth Foueth Strest, Third Floor
27 L9 Vogas, Bevade 89101
Autarngys for Kenedy Funding, fic,
28
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COONNA M, ATAMOH, SO, Q% MMM
Meyyde Bar Mo, 7589 @ ﬂ

HANTORD, DRIGGE, WALCH, CLEY OF THE 0OURT
ERARNBY, HOLLEY & THOMPSON

400 South Fousth Street, Thind Flaoy

123 Vegas, Newmda 89101
Telophone:  02/791.0303

Feesimile:  7907910m12

Artorneys for Kennedy Funding, Inc,

PISTRICT COURT
CLABK COUNTY, NEVADA

KEHT\IEPY FUNMBING, INC., & Wew Jsrsey
eorporeizon,
L Cats No.: ASE2T4E
Plpintit?, Bt WMo bl

AL

ONBECAF PARTNERS MM, INC, a Nevada
votporation; VINCENT W, HESSER, an
individuel; DOE [NOTVIDUALS | through ¥;
and ROE CORPORATIONS } thwough %,

Defendenty,

round

This maier came befee the Count oy Pleioff Kemnedy Pundlng, Ioe.'s (MPlelnd™)
evidentiory hearfmg on tamages orising Bom the Moton for Summsty Medgroent Ageinst
Defendanty ONECAP PARTHNERY MM, INC, (“Onecap'™} and VINCENT W, HESSER
(Duefendants™ (e “Moiiea™), fled with the Court on Seplonber 22, 2009, and ceme on for
ovidentizry headpg us to danmyes on MNovember 5, 2009, al 9130 s, before the Flanormble
Elizatwsth Gonzalez.

The Cowt heving read snd considered the papers end pleedings oo Hle herein and Raving
heard the wetinony of Kim Veeoarslls, Conwuller for Plaintff, aod the testimony of Mofthew
Lubway, epprafser for Defendasits, and consiterst with the Order Granting Motion for Sumnazy

QPP FEYEER dog
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1§ Judgment as to lobility cntered Wovember 4, 2009, againg Dafendants, rtmehed hereto gy
2 § Exhibit “1"; and the subsequent Onltr Awerding Dusmeges Pursuant to Plaintf®s Motlon for
3 7 Bwomary Judgment entered concurrently herewith, snd the Court baing fully edvised, and gouvd

4 U ceun eppepring thewafor,
3 IT IS HEREEY ORDERED, ADMDGHED and DRCREED thei FlaintifT shall racover
& § from DEFENDANTS QNECAP PARTHERS MM, DNC. and VINCENT W. HESSER, joisty
7 || and severally, the sroount of $16,502,025.64, exchuding shiemey's foes and sosts, vongisting af
8 | the princlple balance of $12,000,000.00 due wnder the Loan and Securlty Agrezment, keendng
9§ intereat oy of Otiober 31, 2008 In the amount of $4,768,000.00, foreclosure costs In the amouns
10§ of B19024.50, appraisal feew In totel smount of $9,500.00 (CBRE in the smount of $7,500.00
1t § and Vemon Maortin $2,000,00), miscllancous cos it the emount of 55,501,574, Post-judgmen,
12 § terest comtises to accrus o the priscipal belauce et 2 defzult miv of twenty-five percant
(23%%) por annwm, or $8,333.43 per diam.
14§ [T IS HERERY ORDERED, ADJUDGED snd DECREED that Plaitfy shell recover
15 § from DEFEMDANTS ONECAP PARTNERS Mp, INC. and VINCENT W, HESSER iy
16 § fous ne of Novamber 3, 2009 in the emount of 339,755.00, end costs 58 of November 3, 2009 in
17 § the armount of £2,131.45 fnsuved by Saoterw, Driggs, Waleh, Xearney, Hollay & Thompson,
IT I8 FURTHER ORDERELD that Plaintdff is emtitled to racover postJudpment attoroey’s
feay savl cosly locurred {o encouting end enforciug the Judgment,
[T IS PURTHER QORDERED thut Plaintift {s sntitled to recover post-judgment intenssl
on the princlpal balance of §16,802,025.64 at the mte of 25% per anpum or $8,333.33 per diem,

KEARNEY HOLEEY & TROMPSON
=

%’f
#
E
|

22 IF 1§ FURTHER ORDBREL that te the extent i resl property scouring Plaintiff's Loan
23 § i wold or refosmeed and such procesds ere paid to Plaintiff, sy such proceeds whal! be dedusted
o 24 b from the judpment eount and eeproing interset entered hwesin ogelt DEFEMDANTS
25 f ONBCAP PARTNERS MW, (NC. sud VINCENT W, HESSER in faver of Plagi.
: % '
7 '
2B E ...
.2
R8T 00 o
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1 IT IS FURTHER ORDERED thet the Court expressly divecty the entry of n fingd
2§ Judmen, a3 there iz no just resson for delay,
3 IT IS 80 ORDERED.
L&
4 Dated this _{-day of {2 ipyulctand 2064
5 i
.. 6
7
8 | Suboaited by:
2§ SANTORD, DRIGES, W,
§ 0 HOLLEY & THOMP
L ’
3
§° By £ -
SE 12 | NevedyBar M. 1071
a Ogoore MY Atame
9 13 | Nevellmber No. 7589
i 400 &, Foutth Sieet, Thind Flooe
%g 12§ Las Voges, NV 59101
' Atrarneyy for Plainrgf
05 [t
id
gg 16
17
18
io
i)
2
a2
A
14
5 ’
16
7
28
3.
(AR ORI S D doc
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OCONNA M. ATAMOH, BSO,

Fiovada Bez No, 759 Y-
SANTORO, n'{éms N W -4 23
430 Soths Yot mw«i o St

Lar Vegey Weveds 80107
Tely !mn@‘ T2t O08

Teag B 101
Attarneys for Kepnedy thn‘lng. e,
BETRYCT ComT
CLARE CONMEY, NEVMM
KFMJEDY FUNDING, ING., 5 Mo Jomaay
oorporithet, -
PlainglY, . Do N s

.

DNECAR FAILTNERS ng L Nuvm
mfomt;m YINCENT -

idual; DOR NMWDUM.S I thm o
and ROE CORPORATIONST firovgis X,

o —

JRBER. GRANEIES WM@WM&M
Plrioidf) KENWEDY FUNDING, INC.'s, ("Plaintif?} Motion for Bummery fudpmem

{“Motlon for Summery Judgment'), heving cors ot R bearing on Octobor 27, 2099, a1 2:00
gt Harold P, Gewerier, Bag. of the luw fipm Harold B, Gewmrier, B3, 140, arposred on

behalf of Drfondentd ONECAP PARTNERE MM, NG (“Onvoap”) and VIHCENT W,
HESSEX ("Defodmis™), sod Ogoms M. Awmeh, Bsq. of the lnw finn of Samtovo, Brligs,
Waloh, Kearnay, Holloy & Thompson appeared on behalf of Plainiff, with uo ofhir appsrmineos

, berving st ooade. The Courl havipp btard e prgumens of counsel end having reviswed nid

sxumined the papers, plosdingr md recorde on Sle in the abovu-cotivied tttor, incuding
PlainGel's Motiop for Suownary Judgnont uad the suppordng Affidavit of Kevig Wolfbr, fied

RN (PG T
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Septomber 22, 2009, Defendents’ Ogposiion. to Motion for Sumemary Judgent, $led on o1
shout Outober 6, 200%, and Platatiffs Reply In Sugport of the Motion for Supunery Judgement,
fitsd Qotober 20, 2009, ard good cavss ippesag tharefure; .

Pustinnt 5 the findings of fant aed eonclusiona of lavw pleced on the record & the bearing

#nd incarporeted Rerein st to Rule 52 of the Nevids Ruleg of CIvI! Prooadurs, md [alels

<atiss sppoaring, this Court enters summery judgment agatog Difondants ead nrles s Zoliaws:
XINEANGS OF ROSrUTED RACTS

L The Coust makes thems findings of fhet by constralug the pleadings and proof fn
the light mopt fivotwble i7 the 1en-moving party, dratwing el rossanable Infvonos ih their favor,

2 Them i o genuing issuy of nwterial fst that Dhevs waw u bioding contiast
botween Pleinti® Konnedy Funding, e, tod OneCap Parluers 2; LLO (UneCup Purtuom™,
satitled the "Lozn wnd Seowlty Agrosment™ (tin “Lots Agrootuent™) dated June 15, 2006, Ror
QueCap Puttners’ pimchase of wnimproved resl property ronsisting of 78.74% acres of eww land
ocated along Cuxlng Drive and the Colorsdo River in Laughltn, Neveda 89979, Clark County
Aseeg: Paroel Nursbens 264-25-108.000 kod 264225-201-001 (the “Property™ for & purchass
price of TWELYE MILLION DOLLARS ($12,000,000.00).

<4 ‘thers 13 no gonutne ssus of meterisl fuct tht the Loan Agtezmant iz G‘-’idﬂh‘:&d
by & Pracissory Motz dated Juwe 15, 2006, i the amouwi of $12,809,000.00, mude ry OneCap
Purtnurs paynble w_lclmmdy Fanding a8 agent of the Lenderm,

' 4 . Thero ig no genuine igws of materis! fact that OneCrp Partners ouecuist and
defiverad 1 Kénnody Punding & Deed of Trust with Sseuzity Agvecniont, Fiaanoing Stutoroent
for Pixtue Fillng and Apsdgament of Rems ("Dood of Treat™) uhaingt the Froperty, whith was
recorded on Sunn 15, 2006, with the Clark County Rocordur's Office ar Instument No.

AREEL3-Q003574,

i “There s no gonulue fsms of wateris! fact il Kennedy Funding, Gary Gwan B,
LLC (Optiems Toldee™ and OarCsp Perters wwoevied & Subordinitlios snd  ARorsnent
Apremment {“Subordihation Agreerent™) in which Ge Option Holder agresd to subordlnate its
mited pption 1o prunchese [hz'r‘?mpmy to Kannedy Fuding's Dead af Trest,
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6, Thoro fa no govwins issus of materfal fuot that o5 edditione] seously for tho loan,
UneCop Potiners excovted snd detivered v Koasody Funding, an Asigneom of Loazss wd
Rents datedd Juno 14, 2006 snd reeouded huns 15, 2006, whth the Clark County Recorder's Oftles
as Instrommeat Mo, 200606154005325, sad o Asigstent of Lickoses, Contrasts, Plans,

Bl fications, Survoys, Dimwings and Report dated June 15, 2006 (Asslgnmens of Liconses”),

1. Thers iz no peavine lasue of muerial fact that 10 forthoer geewre paymont of the
Wote, on June 14, 2005, Detendant Vincent Heeser (“Hester™) and Drefendont QneCap Porinery
MM, Ine ("OoeCap  Perimes MM (eollectively “Defendents”) wtocuted  porsons]
waeonditionad guarmetics of the legn to Kennody Punding, '

& There i no gesulue lseov of meteda) feet e gt e How of e tmnsction
betwesn Owellup Pertners, Hesvey was the Prarddent of (hwCep Peringys and OmeClap Parmers
W‘I .

9. Theee In no gennins frrus of mutorinl frot that GneCay Fartners wleo granted &
properly periecied sommily htterest fo Keonedy Fending by vy of 8 UDQ-} Flosoolng
Swiutnent e with (e Clark oty Resosder's Offfos on Juue 15, 2006 o Instrament Mo,
2006081300053 26,

10, Thers s oo genuine lsue of material Fet et CuzCap Pastoers and Defendunts
sxeciied pn Envirchmentsl Indeswity Agroement i favor of Keonody Pundiiig, under which
ey sprved to Indepnty Konnedy Funding for nonsomplises of snvivosmend fuws,

1], Theis Iy no gonubne faue of mateckd fiot that CaeCnp Partaers defrolicd inder
fhuy Motz snd Dued of Trost by fabllng th moile s monthly fustaliment peyrent of $250,000.00,

12, T!m;ia tx iy genrdne fasue of nmuterlal fiot that OneCrap Veringrs 18 by doftalt under
fhe Desd of Trost for Glive to provide Kenuedy Punding with curent proof of imhxllly

inmstanos gl oy fallare 1o temoly piy it troc obligastons vedating by e Frogty,
15.  There Is vy geonine thus of material foeot thet OneCep Paritiors ttenuferred ity

interest by the ‘Pmpea"ty to Mevads Ueno Bele, LLE ("Moveds Ueae'™), nod under tha Dead of

Trust and Loan Agresrnont, OraCop Pariner's ransfier of ths Propesty 1o Nevada Uoao was o

dufiit.

- LE
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14, Pleintiff's Motlon for Surminry Rdgmeant weg propeely sevved on Supheber 73,
7009, Defondants' Oppasition £ Plainti s Motlon for Stmmanery Hudpment was mpa‘ﬂy seyved
tn ot shout Ootober §, 209, and Flalatiis Reply is Suppurt of Mutlon for Swmry Judgrnvmt
W property served on Dmnhur 20, 2009

1, Nevads law roguires that to show a breach of coniract, can muat show (1} the
sadsinoe of o vaild contrect, (2) & broach, and (3) dnimrges w8 o reeult of the broach. See
Righardaon v, Jogen, ¢ Mev. 408 (Mov. 1855Y; sz alvo Suint v, Int'] Chung Tosh, 434 £ Supp 24
3, 823 (D0 Nev. 2006) Cholding thet “the Talluee to pesform one's obligations wilhln fhe
exprags term of nn agreatnant mimw & Iltoral broeoh of sonue™,

3 In ths suss, the coniect was oloss snd umnbigaous, sod Detondants breschd
the contrast myimred inty with Defendents OzeCap Periners MM and Hegsor.

3 The contrsct betwess Dlaioli sed Dafendantd wes valld, binding, and
enforeable. ‘ '

4, Defendants breached the contract by failing bo mieke the Aprl 2008 paymet, snd
Blling 0 make smy poyments sinoe defayltiog on the Mow fn sstistestion of the Lo

Agrosment,.

dnmaged by said brepctus,
. Bawd upon the foregoing, §1 185 HERERY ORDERET:, ADFJDUED, AND
DECREED THAT Plaintif’s Motion for Sumniasy Judgment ls GRANTED as t Jiability only,

G- T

5. Defendunts’ qondust vas 8 meteddal breach of the contract and Pl hes beep |

VHo00774



2 17 I3 FUKTHOER ORDERED, ADJUDGED, AND DECREED THAT
evidentiary hewing will &2 sohedvled to sddtore thy oxsst emomt of damiges to by paseused
adfaingt Defendants snd I8 Svar of Plalndee

[T 18 §0 DEOHRRED.

Deted g U dey of HOVEHARS” 2009,

-

—LEARETH GOFP GONTALE
DI&TRIC‘] UOURT HIDGaE
Bubrnitied by:

SANTDR.D DIIOGS, WaLoh, KEARNEY
THOMPS

HQ. s

Ouiiing M, Aternoh, Eag,
Hevads Bar No. 7552

400G B, Fourth Streat, Thizd Moor
Ems Veges, NV 39106)

Attorreys for Plalntg
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i CERTIFICATE OF MARLING

a I HEREBY CERTIFY that, on the Tnd duy of February, 2010, and pursusnt 1o NRCP
3§ (), [ depagited for malting in the U.8, Mail 8 frue and caorrect copy of the foregolig NOTICE
4 OF ENYRY OF MIBGRMENT, postage prepaid and addressed o

5 4 Herold P, Gewerter

Harold P, Gewerler, Bu,, Lid, d
2705 Abrport Dirive . o o T
" Morth Les Vepas, NV 89032 '

Aitorreys for Bufendanrs

o an

L= - G |

O T,

An employze of Santoro, Lilggs, Waich,
Keamey, Holley & Thorapson

=

= o

b e
W B

SANTDRO, DRIGES, WalCH,

HEARNEY, HOLLEY & THOMPSON
e

et e
b < - B |

I N R R S N
Eqs:n:.a.a.uu-uc

PageZofZ -
TP TETIA] Ao , I
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CEFTIEIED GOsY
DOCUMENT AT TACHED 19.A
TRUE ARD CORRECT GOPY
OF THE ORIGINAL O3 FILE

TTElERK OF THECOLRT
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CERTIFICATE OF MAILING
[ HEREBY CERTIFY that, on the 24" day of December, 2015, pursuant to EDCR 805
and NRCP 5(b), T caused to be served electronioally using the Count’s E-Filing System, & true
and correct copy of the AFFIDAVIT FOR RENEWAL OF JUDGMENT AGAINST VINCENT
W. HESSER addressed to the parties below. Purssant to BDCR 8.05(1) the date and time of the

electronic service is in place of the dete and place of deposit in the mail,

'AM. Sentos Law, Chtd,

Antony Santos tony@usmsantostaw.com
Melissa Burczyk melissa@unmsantoslaw.com
Attorngys for Defendans Vincent W Hesser

Timothy 8. Cory & Associates
Timothy 8. Cary tim cory@corylaw.us
Altorney for Defendant Vincent W. Hesser

N

An empkiyee of Holley Triggs Waleh
Fine Wray Puzey & Thompsen

[ HEREBY CERTIFY that, on the 24™ day of December, 2015 and pursuant to NRCP
5(b), I deposited for mailing in the U8, Mail a true and correct copy of the foregoing
AFFIDAVIT FOR RENEWAL OF FUDGMENY ACAINST VINCEMT W. HESSER, via
{1) regular mail, first class postage prepeid, snd, pursuant to NRS 17,214, {2} ceddified mail,
returt receipt requested, to the last known address as follows:
Vincen! W, Hessor
6242 Coley Avenue
Las Vegas, Nevada 89146
Defendant
Vincent W, Hesser
3275 South Jones Boulevard, Suite 104

Las Vepas, Nevada 39146
Defendont

Rz

An mw)}dyee‘e “Holley Tiriggs Waich
Fine Wray Puzey & Thompson

RO200.0901G27427
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AFFIDAVIT PURSUANT TO NRS 17,150 REGARDING
JUDGMENT DEBTOR VINCENT W, HESSER

I, Ogonna M. Brown, Fsq., being first duly swom under all penalties of perjury, do
hereby depose and siate:

[ [ am an attorney at law, duly Heensed to practice before all Courts of the Siate of
Nevada and an empioyed with the law firm of Holley Driggs Walch Fine Wray Puzey &
Thompson, counsel for Plaintiff Kennedy F tnding, Inc., a New Jersey corporation.

2 The judgment debtor’s name is Vincent W. Hesser.

3 The judpment debtor’s last known addresses:

Yincent W, Hesger

6242 Coley Avenue

Las Vegas, Nevada 89146
Vincent W, Hesser

10758 Rivendeli Avenue
Laes Vegas, Nevada 89135
Vingent W. Hesser

3275 South Jones, Suite 104
Las Vegas, Nevada 89146

4. The judgment debtor’s last four digits of his driver’s license number: Unknown,
5. The judgment debtor's last four digits of his SSN: ARRKX- 51461,

FURTHER YOUR AFFIANT SAYETH NAUGHT.

Drated this fﬂluy of January, 2016,

(‘ng}f{a . Brown, Esq.

State of Nevada
County of Clark

Signed and sworn to before me on KJM/“W “";f T | 2»0 "6 . by Ogonna M. Brown,

~

%W 1z

NOTARY PUBLIC

0.8 sWiBEs
E Mo, T1-BFEE. |

20909/ 1620261 doc
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Electronically Filed
91612019 4:24 PM
Steven D. Grierson

CLERK OF THE CQU
oPrm Cﬁi’wﬁ ,&Mm

Richard F. Holley, Esq. (NV Bar No. 3077)
Email; rtholley@nevadafirm,com

Mary Langsner, Ph.D. (NV Bar No. 13707)
miangsner@nevadafirm.com

HOLLEY DRIGGS WALCH

FINE PUZEY STEIN & THOMPSON

400 South Fourth Street, Third Floor

L.as Vegas, Nevada 89101

Telephone:  702/791-0308

Facsimile: 702/791-1912

Attorneys for Kennedy Funding, Inc.
DISTRICT COURT
CLARK COUNTY, NEVADA

KENNEDY FUNDING, INC., a New Jersey Case No.: A582746
corporation, Dept. No.: X1

Plaintiff,
OPPOSITION TO MOTION FOR A

V. COURT ORDER DECLARING
JUPGMENT EXPIRED
ONECAP PARTNERS MM, INC, a Nevada
corporation; VINCENT W. HESSER, an
individual; DOE INDIVIDUALS I through X;
and ROE CORPORATIONS I through X,

Defendants.

Judgment Creditor and Plaintiff Kennedy Funding, Inc. (“Kennedy™), by and through its
attorncys Richard F. IHolley, Esq. and Mary Langsner, Ph.D. of the law firm Holley Driggs Walch
Fine Puzey Stein & Thompson, hereby files its Opposition to Motion For a Court Order Declaring
Tudgment Expired (“Opposition”), which opposes the relief sought in the Motion for a Court Order
Declaring Judgment Expired filed with the Court on August 27, 2019 (“Motion™), filed by

Defendant and Movant Vincent W, Hesser (“Movant™).! This Opposition is based upon the

! Although no certificate of service accompanies the Motion attesting that service of the Motion
was properly effected to parties in interest such as Kennedy, the first page of the Motion bears a
file stamp of August 27, 2019, at 2:58 p.m. Nevada Electronic Filing and Conversion Rule 9(¢)
provides in part, “Nothing in this rule alleviates the obligation of a party to provide proof of
service.” Noting that Movant failed to comply with a particular rule of practice may seem pointed,
but the Motion 18 trying to escape Hability on an eight-figure judgment by seeking to apply this
principle to his judgment creditor, alleging noncompliance with the fine details of judgment
renewal.

06209-09/2282230_3 doex VHooo780
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following grounds and the following reasons: (1) Kennedy complied with the timely filing of the
Judgment Renewal Affidavit because the Renewed Judgment was filed during the ninety-day
period preceding expiration of the original Judgment under NRS 17.214(1)(a); (2) Kenpedy
complied with the timely service requirements of NRS 17.?14(}3)(3) because Movant was served
the Judgment Renewal Affidavit via certified mail, return receipt requested, on the same date the
docurnent was filed with the Court; (3) all requisite steps to renew the judgment, including
recording it, were completed before the original underlying Judgment expired; (4) Movant’s
reliance on certain case law is inapposite as that case law addressed creditors who failed to
complete all Requirements before the original Judgment expired; and (5) Movant’s Motion is
defective as no proof of service is provided.

This Opposition is supported by the Declaration of Mary Langsner, Ph.D. (“Langsner
Decl.™), attached hereto as Exhibit “A” and the numbered exhibits thereto; the papers and
pleadings on file with this Court, judicial notice of which Kennedy respectfully requests be taken
pursuant to NRS 47.130 and NRS 47.150; and any oral argument entertains at hearing? on this
Motion.

Dated this {C MT]LZM__ day of September 2019.
HOLLEY DRIGGS WALCH

FINE PUZEY S;_rE & THOMPSON
/

Rmh (N\Lﬁar No. 3077)
Mdry gsﬂ r, NV Bar No. 13707)

400 South Fourth S rept, Third Floor
Las Vegas, Nevada 101

Attorneys for Kennedy Funding, Ine.

? As of the filing of this Oppuosition, the Movant has failed to set the Motion for a hearing before
this Court.

»
DE209-09/2282230_3 doex VHo000781
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MEMORANDUM OF POINTS AND AUTHORITIES
L STATEMENT OF RELEVANT FACTS

1. On February 18, 2010, the signed Judgment Against OneCap Partners MM, Inc.
and Vincent W. Hesser (“Judgment”) was filed with the Court. See Exhibit “1” to Langsner Decl.
2. The Judgment was recorded thereafter. See Exhibit “2” to Langsner Decl.

RENEWAL STEP ONE: FILING
3. Six years from February 18, 2010, is February 18, 2016.
4. Ninety days preceding February 18, 2016, ts November 20, 2015.
5. On December 24, 2015, Kennedy filed its Affidavit For Renewal of Judgment

Against Vincent W. Hesser (the “Judgment Renewal Affidavit”). See Exhibit “3” fo Langsner

Decl.
RENEWAL STEP TWO: SERVICE

6. The last page of the filed Judgment Renewal Affidavit provides in part as follows:

1 HEREBY CERTIFY that, en the 24th day of December, 2015,
pursuant to EDCR[?] 8.05 and NRCP 3(b), 1 caused to be served
electronically using the Court’s E-Filing System, a true and correct
copy of the AFFIDAVIT FOR RENEWAL OF JUDGMENT
AGAINST VINCENT W. HESSER addressed to the parties below.
Pursuant to EDCR 8.05(i) the date and time of the electronic service
is in place of the date and place of deposit in the mail.

A.M. Santos Law, Chtd.
Antony Santos tony@amsantoslaw.com
Melissa Burczyk melissa@amsantoslaw.com
Attornevs for Defendant Vincent W, Hesser

Timothy 5. Cory & Associales
Timothy 8. Cory tim.cory(@corylaw.us
Attorney for Defendant Vincent W. Hesser

See id at last page of document (“ludgment Renewal Certificate of Service”). See also
Exhibit “4” to Langsner Decl. (true and correct copy of e-filing electronic receipt); see also
Exhibijt “5” to Langsner Decl. {notice of electronic filing of Judgment Renewal Affidavit dated

December 24, 2015, showing delivery to counsel),

* Rule of Practice for the Eighth Judicial District Court of the State of Nevada (“EDCR™).

-3
06209-09/2282730_3 docx VHooo782
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7. As shown by the express languape of Langsner Decl. Fxs. 3 and 5, Movant's
counsel A.M. Santos Law, the filer of the Motion, was noticed of the Judgment Renewal Affidavit
in real time on December 24, 2015,

8. In addition, the Court’s Notice of Electronic Filing indicates that both counsel
identified in the Judgment Renewal Certificate of Service were among the “Service List
Recipients” receiving notice of the filed Judgment Renewal Affidavit on December 24, 2015, See
Ex. 5 to Langsner Decl.

9. The electronically served file-stamped copy of the Judgment Renewal Affidavit has
as its last page the Judgment Renewal Certificate of Service. See Ex. 3 to Langsner Decl. Any
other attestation by Movant’s counsel would appear unsupported by the documentary record.

10.  The Judgment Renewal Certificate of Service on the last page of Ex. 3 is further
supported by the information conveyed in Exs. 4 and 5.

11.  In addition, the Judgment Renewal Certificate of Service also provides as follows:

I HEREBY CERTIFY that, on_the 24th day of December, 2015
and pursuant to NRCP 5(b), I deposited for mailing in the U.S. Mail

a true and comect copy of the foregoing AFFIDAVIT FOR
RENEWAL OF JUDGMENT AGAINST VINCENT W. HESSER,

via (1) regular mail, first class postage prepaid, and, pursuant

to NRS 17.214, (2) certified mail, return receipt requested, to the
last known address as follows:

Vincent W. Hesser

6242 Coley Avenue

l.as Vegas, Nevada 89146

Defendant

Vincent W. Hesser

3275 South Jones Boulevard, Suite 104

l.as Vegas, Nevada 89146
Defendant

See Judgment Renewal Certificate of Service, Ex. 3 (emphases added).

12. In addition, U.S. Postal Service Certified Mail Receipts indicate that, on December
24, 2015 (the same date that the Judgment Renewal Affidavit was filed), certified mail with return
receipt requested was sent to Vincent W. Hesser at the two mailing addresses identified in the

Judgment Renewal Certificate of Service. See Exhibit “6” to Langsner Decl. (collectively, the

“Certified Mail Receipts™).

06209-09.’2232230M_3.d0cx VH()00783




o L
[ B

S

o T
>

E .

oo
[ R

B

L

A A .
EOE T A = 1

HOLLEY DRIGGS

LS ¥

o =] ~3 [=)}

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

RENEWAL STEP THREE: RECORDATION

13.  On January 7, 2016, an Affidavit Pursuant to NRS 17.150 Regarding Movant
Vincent W. Hesser was signed under penalty of perjury by attorney Ogonna M. Brown, Esq. (the

“Statutory Affidavit”). See Exhibit “7” to Langsner Decl.

14.  Undersigned counsel’s document identification number in the bottom left comer of
the Statutory Affidavit indicates that the Statutory Affidavit was prepared as a scparate, standalone
document. See id.: compare id., with Judgment Renewal Affidavit and its Judgment Renewal
Certificate of Service (each bearing the same document identification number as one another, but
different than the document identification number of the Statutory Affidavit).

15.  On January 8§, 2016, the Judgment Renewal Affidavit and the Statutory Affidavit
were together lodged with the Clark County Recorder and recorded in the Official Records of the

Clark County Recorder (the “Clatk Official Records™) as Instrument No. 20160108-0000229, See

Exhibit “8” to Langsner Decl. (the “Recorded Renewed Judgment™).
16.  On August 27, 2019, the Motion was filed. See Exhibit “9” to Langsner Decl.

(Court’s notice of electronic filing).

IL. LEGAL ARGUMENT

A. Kennedy Met the Requirements for Judgment Renewal Before the Judgment
Expired, and the Renewed Judgment is Valid and Enforceable.

The original Judgment appeared on the Court’s docket on February 18, 2010. See Ex.1to
Langsner Decl. Pursuant to NRS 11.190(1), an action upon a judgment lasts for a duration of six
years. Six years from February 18, 2010, is February 18, 2016.

Pursuant to NRS 17.214(1)(a), a judgment creditor may renew a judgment which has not
been paid by (in addition to other requirements) “Filing an affidavit with the clerk of the court
where the judgment is entered and docketed, within 90 days before the date the judgment expires
by limitation.” Leven v. Frey, 123 Nev. 399, 402 (2007) describes the statute goveming renewal
of judgments, NRS 17.214, as “expressly refer[ring] to these three aspects of judgment renewal-—

affidavit filing, recording, and service[.]"”

06209.06/2282230_3 docx VHoo00784
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Ninety days previous to the expiration of the Judgment is November 20, 2015. Thus,
Kennedy needed to renew the Judgment between November 20, 2015, and February 18, 2016. As
demonstrated by the record, Kennedy timely sought renewal of the Judgment during this period
and completed all three steps necessary for renewal well in advance of February 18, 2016, Movant
does not dispute that all three steps were completed before February 18, 2016.

L. Timely Filing: The First Requirement Is Met.

Regarding filing (the “First Requirement™), the statute begins with:

A judgment creditor or a judgment creditor’s successor in interest
may renew a judgment which has not been paid by: (a) Filing an
affidavit with the clerk of the court where the judgment is entered
and docketed, within 90 days before the date the judgment expires
by limitation. The affidavit must be titled as an “Affidavit of
Renewal of Judgment” and must specify [each of nine cnumerated
subprovisions and & non-enumerated provision).

See NRS 17.214(1)(a) (emphases added).

The Judgment Renewal Affidavit was filed with the Court on Thursday December 24,
2015. See Ex. 3 to Langsner Decl. The filing date of December 24, 2015, falls within the ninety
days preceding expiration of the underlying Judgment. As such, the filing of the Judgment
Renewal Affidavit was timely and in compliance with the statute.

Movant does not dispute that the Judgment Renewal Affidavit complies with the statute,
does not dispute that the First Requirement was timely met, and does not dispute that Kennedy
completed this requirement in advance of the original Judgment’s expiration on February 18, 2016.

The record establishes that the First Requirement is met.

2. Timely Service; The Second Requirement Is Met.

Regarding service (the “Second Reguirement”), the statute reads:

The judgment creditor or the judgment creditor’s successor in
interest shall notify the judgment debtor of the renewal of the
judgment by sending a copy of the affidavit of renewal by certified
mail, return receipt requested, to the judgment debtor at his or her
last known address within 3 days after filing the affidavit.

See NRS 17.214(3) (emphasis added).

06209-09/2282230 3.docx VH000785
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The Judgment Renewal Affidavit was served upon Movant the same date it was filed with
the Court, Thursday December 24, 2015, The Judgment Renewal Certificate of Service and the
Certified Mail Receipts both demonstrate this. See Ixs. 3 and 6.

Movant does not contest that the Second Requirement was completed in advance of the
expiration of the original Judgment or that this step was completed during the ninety days
preceding expiration of the Judgment but rather misreads the Judgment Renewal Affidavit and
fails to notice that the Judgment Renewal Certificate of Service (its last page) states clearly that
the Judgment Renewal Affidavit was served to the Movant, persenally, via certified mail, return
receipt requested. The source of Movant’s confusion on this point is unclear, as the Judgment
Renewal Certificate of Service, the e-filing electronic receipt, and the notice of electronic filing?
all show that both of his then-counsel (including counsel who filed the Motion} received an
electronic copy of the Judgment Renewal Affidavit (containing the Judgment Renewal Certificate
of Service) when it was filed with the Court. See Exs. 3,4, and 3.

The record demonstrates that the timely-filed Judgment Renewal Affidavit was served on
the same date it was filed with the Court, December 24, 2015, Therefore, the Second Requirement
was cxpressly met, and Movant’s statement that “Plaintiff missed the deadline to renew its
judgment{,}” is simply unsupported by the record.

3. Recording Was Completed Wel Before the Original Judgment Expired.

Regarding recording (the “Third Requirement’), the statute reads:

A judgment creditor or a judgment creditor’s successor in interest
may renew a judgment which has not been paid by: . . . (b) If the
judgment is recorded, recording the affidavit of renewal in the office
of the county recorder in which the original judgment is filed within
3 days after the affidavit of renewal is filed pursuant to paragraph

(a).

* The Court’s Notice of Electronic Filing indicates that both counsel identified in the Judgment
Renewal Certificate of Service were among the “Service List Recipients” receiving notice of the
filed Judgment Renewal Affidavit on December 24, 2013, Compare Ex. 3 to Langsner Decl., with
Ex. 5 to Langsner Decl.

3 See Motion at 2:3.
§ Together with the First Requirement and Second Requirement, the “Requirements”.

“7
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See NRS 17.214(1)(b). Movant essentially asks this Court to invalidate the Recorded Renewed
Judgment because this was recorded less than ten (10) business days afier the three-day period.

Although NRS 17.214(1)(b) provides that renewing a recorded judgment include recording
its affidavit of renewal, the word “shall” and the word “must” do not appear in this provision—a
noticeable distinction from the First Requirement (in which the word must appears twice with
respect to the renewal affidavit ’) and the Second Requirement (in which the word shall appears
once, with respect to service of the renewal affidavit?),

The Judgment Renewal Affidavit and the Statutory Affidavit were together recorded
January 8, 2016, well in advance of the Judgment’s expiration on February 18, 2016. Movant does
not contest that the Third Requirement was completed in advance of the original Judgment
expiring nor that this step was completed during the ninety-day timeframe set forth in the statute.
Rather, more than three and a half years after he and his counsel each received separate notice of
the Judgment Renewal Affidavit—and well beyond expiration of the original Judgment—Movant
now contends that the Third Requirement was not met because recording occurred January 8, 2016.

Even though recording of the Judgment Renewal Affidavit occurred during the ninety-day
period established by the statute and was corﬁpleted well in advance of the expiration of the
original Judgment, Movant now asks this Court to invalidate the Judgment Renewal Affidavit.
The Motion should be denied for the reasons set forth herein.

a, The Instant Dispute Is Factually Distinguishable From the Precedent
Cited.

i Leven v. Frey involved a creditor who completed only one
requirement before the original Judgment expired.

In relying upon Leven v. Frey, 123 Nev. 399 (2007), Movant presents this Court with
authority that can be factually distinguished from the instant dispute. The judgment creditor in

Leven (identified by that Court as “Frey”) had accomplished only one of the Requirements in

7 With respect to the First Requirement, Kennedy's timely compliance cannot be disputed.

¥ With respect to this requirement, Kemnedy's compliance cannot be reasonably disputed, as
Movant’s allegations to the contrary appear to be premised upon a misreading of filed documents
and thus contradicted by the record.

-8
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advance of the expiration of his original judgment, filing the affidavit of renewal. See Leven, 123
Nev. at 401. Then, after his original judgment had expired, Frey sought first to notice the
renewal---again, after the original judgment had expired—and eventually sought to record the
renewal one week after the original judgment hud expired. Leven, 123 Nev. at 401.

The Court’s thorough and careful analysis in Leven was undertaken in a case where
judgment creditors had let a “gap” or lapse oceur between expiration of the original judgment and
complete compliance with all three of the Requirements—facts which are not present here.
Because of these factual differences, the specific issue of a recorded judgment renewal under NRS
17.214(1)(b) occurring timely in advance of the six-year deadline established by NRS 11.190(1)(a)
and timely within the ninety-day deadline established by NRS 17.214(1)(a)(1), but more than three
days after the renewal affidavit was filed, was not present before the Court in Leven. Moreover,
unlike Leven, here there was no “lapse” or “gap” period for the underlying judgment lien because
all of the Requirements were completed before the original Judgment expired.

As such, Movant’s representations that “The facts are analogous in the instant matter here
before the Court[,]” is not correct.

ii. (Lane v. Spinney involved a creditor who completed zero
requircrnents before the original Judgment expired.

In O 'Lane v. Spinney, 110 Nev. 496 (1994), a judgment creditor filed her renewal affidavit
after the expiration of the original underlying judgment and therefore failed to renew her judgment
within the time period set forth in the statute. See O'Lane, 110 Nev. at 498, Moreover, in O'Lane,
the Supreme Court addressed the untimely creditor’s arguments regarding tolling, whether renewal
of a judgment would be considered a ministerial act in connection with the judgment debtor’s
bankruptcy automatic stay, and whether equitable considerations based upon the underlying
medical malpractice that gave rise to the judgment in the first instance merit an exception allowing

the untimely creditor to salvage her judgment.

? See Motion at p.5, n.1.

06209.09/2282230_3 docx VHooo788
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Not only do the factual circumstances and analysis of O'Lane differ from the factual
circumstances here, but the legal argaments addressed by the Court are not brought forth by
Movant here. Movant does not ask the Court to address issues of tolling, issues of the potential
impact of a bankruptcy automatic stay, or issues of equitable considerations premised upon
medical malpractice. Instead, Mavant asks for relief from a judgment against him, which is a
judgment based upon monies which were lent, guarantied, and never repaid to Kennedy.

Even though Movant points to @ 'Lane for the premise that the Nevada Supreme Court
specifically addressed this timing issue in that matter,'” a careful read of O'Lane shows otherwise.
As such, the Motion’s reliance on O 'Lane is misplaced, as the O 'Lane Court did not have before
it a creditor who completed all steps necessary to renew a recorded judgment, before the original
Judgment expired.

b. Other Case Law Lends Support to Kennedy’s Position.

In the context of Leven’s discussion of compliance with statutory requirements under NRS
17.214, Kennedy respectfully requests that this Court consider other Nevada Supreme Court
precedent which deals with strict compliance.

In Einhorn v. BAC Home Loans Servicing LP, 128 Nev. 689, 696 (2012), the Court was
faced with issues of strict compliance with a statutory provision, where the purpose undergirding
the provision at issue had been met even though the parties had not comnplied with the express
language “to the tee.” Einhorn concerned a statute then-in effect regarding foreclosure mediation,
NRS 107.086(4),'? at that time required that a beneficiary of the deed of trust bring to the parties’
mediation a certified or original copy of the relevant deed, note, and assignment documents. In
Einhorn, the borrower brought the missing assignment to the parties’ mediation. However, the
Court found that there had been strict compliance with the statute and affirmed the District Court’s

denial of sanctions, noting that strict compliance had been met when all required documentation

10 §ee Motion, 5:20 to 6:3.

11 | ater substantially amended upon passage of A.B. 273 in the 77th Regular Session of the Nevada
Legislature (2013) (see 2013 Stat. of Nev. 3480-3481), eventually repealed and superseded upon
enaciment of $.8. 512 in the 78th Regular Session of the Nevada Legislature (2015) (see 2015
Stat. of Nev. 3334).

-10-
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was present, and “[t]Jo make the outcome determinative upon who brought the documents, . . .
exalts literalism for no practical purpose.” FEinhorn, 128 Nev. at 697, The Court, mindful of its
own precedent, also stated;

In general, “*time and manner’ requirements are strictly construed,

whereas substantial compliance may be sufficient for “form and

cotitent” requirements.” [d. at 408, 168 P.3d at 718; see id at 408

n.31, 168 P.3d at 718 n.31 (noting that one part of a statute can be

“subject to strict compliance, even though other aspects of the

statutory scheme were subject to review for substantial

compliance™). Furthermore, strict compliance does not mean absurd

compliance, Pellegrini v. State, 117 Nev, 860, 874, 34 P.3d 519,

528 (2001) ("{W]e must construe statutory language to avoid absurd

or unreasonable results.,..”); 2A Norman J. Singer & J.D. Shambie

Singer, STATUTES AND STATUTORY CONSTRUCTION § 46:2, at 162

(7th ed. 2007} (“Statutes should be read sensibly rather than literally

and controlling legislative intent should be presumed to be

consonant with reason and good discretion.”).
Einhorn, 128 Nev. at 696, In other words, when a statute requiring strict compliance was not
complied with “to the tee,” compliance was found when all requirements had been met.

The record here demonstrates that NRS 17.214°s three Requirements for judgment renewal
were all completed in advance of the expiration of the original Judgment. Kennedy therefore urges
this Court to find that NRS 17.214 was complied with because Kennedy completed all three
Requirements of renewal in advance of the underlying Judgment expiring.

4, The Policy of NRS 17.214 Has Been Met.

Movant’s position does not comport with the policy underlying NRS 17.214. Setting aside
Movant's confusion over the record and when the Judgment Renewal Affidavit was filed, the
primary issue raised by Movants is one of form over substance-—namely, that, akthough the
Renewed Judgment was recorded before the expiration of the six-year statutory petiod set forth in
NRS 11.190(1)(a}, and although the Renewed Judgment was recorded during the ninety-day period
contemplated under NRS 17.214(1)(a), and although there was timely and full compliance with
the First Requirement and the Second Requirement by application of prevailing law, the Renewed
Tudgment-more than three-and-a-half years after renewal—should be set aside, even though

Movants had actual notice in advance of the Judgment’s expiration that Kennedy sought to

renew the Judgment,

-11 -
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With respect to timing: Thursday December 24, 2015, the Judgment Renewal Affidavit
was filed with the Court, and service of same was effected (i) upon Movant personally through
first class mail and also through certified mail, return receipt requested; and (ii) upon both of his
counsel in this case. Kennedy immediately mailing the Judgment Renewal Affidavit to Movants
on December 24, 2015, with no delay and on the very same date it was filed with the Court, was
in full compliance with the mailing requiremient under NRS 17.214(3) (the Second Requirement).
Thus, Movant fails to establish he did not receive timely notice of the Judgment Renewal Affidavit
pursuant to NRS 17.214(b)(3). Thereafter, Tuesday December 29, 2015, would likely have been
the earliest “third day” contemplated by application of then-NRCP 6(2)'* to periods of time
prescribed by statute of less than eleven days in length (such as the three days of NRS
17.214(1}1)). On Friday January 8, 2016 (at most seven business days after Tuesday December
29, 2015), the Judgment Renewal Affidavit (together with the Statutory Affidavit) was recorded.

Movant’s reading of Nevada Supreme Court case law on the issue of timely renewal of
recorded judgments would lead to an absurd result because the cases relied upon involved creditors
who completed one (or none) of the renewal requirements before the underlying judgment expired.
Simply put, the Supreme Court in Levern was not presented with facts and circumstances which are
present here—namely, completion of the three Requirements timely during the ninety-day renewal
period afforded by the statute and well in advance of the original Judgment expiring.

Movant's Motion should be denied.

12 Which, at the time, provided in pertinent part:

In computing any period of time prescribed or allowed by these

rules, by the local rules of any district court, by order of court, or by

any applicable statate, . . . When the period of time prescribed or

allowed is less than 11 days, intermediate Saturdays, Sundays, and

nonjudicial days shall be excluded in the computation except for

those proceedings filed under Titles 12 or 13 of the Nevada Revised

Statutes.
See Nevada Supreme Court ADKT 0522 at Order Amending the Rules of Civil Procedure, the
Rules of Appellate Procedure, and the Nevada Electronic Filing and Conversion Rules, filed
December 31, 2018, and Errata, filed January 25, 2019; see also Adopted Rules and Redlines, at
https://nveourts. pov/AQC/Committees and Commissions/NRCP/Adopted Rules and Redlines/
(last accessed Sept. 6, 2019).

12
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L  CONCLUSION

Kennedy hereby requests that this Court deny Movant’s Motion, declare the Recorded
Renewed Judgment valid, and award Kennedy and any other remedies this Court deems just.
Kennedy timely filed its Judgment Renewal Affidavit, timely served the filed Judgment Renewal
Affidavit to Movant in strict compliance with the statutory requirements to do so, and recorded the
filed-stamped Judgment Renewal Affidavit (together with the Statatory Affidavity all within the
ninety-day period prescribed by State law. Therefore, Kennedy performed all requirements for
renewal of the Judgment well in advance of its cxpiration, and the Motion should be denied.

Dated this 6™ day of September, 2019.

HOLLEY DRIGGS WALCH
FINE WRAYE ZEY & THOMPSON

A~

r

mm&? 3/ Bllewh Esq. (NV Bar No. 3077)
fdry B apgsner, BIND. (NV Bar No. 13707)

400 South Fourth*Street, Third Floor

Las Vegas, Nevada 89101

Attorneys for Kennedy Funding, Inc.

-13.
06209.06/2282230_3 docx VHooo792




EXHIBIT “A”



o

Y]

(24

A

ToFt I Re

)
L

[
- i 75

HEEIEY
R

HOLLEY DRIGGS

LI - . T T T — U LR N ]

10
1§
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

DECL

Richard F. Holley, Esq. (NV Bar No. 3077)
Email: rholley@nevadafirm.com

Mary Langsner, Ph.D. (NV Bar No. 13707)
mlangsner@nevadafirtm.com

HOLLEY DRIGGS WALCH

FINE PUZEY STEIN & THOMPSON

400 South Fourth Street, Third Floor

Lag Vegas, Nevada 89101

Telephone:  702/791-0308

Facsimile:  702/791-1912

Attorneys for Kennedy Funding, Inc.

DISTRICT COURT
CLARK COUNTY, NEVADA
KENNEDY FUNDING, INC., a New Jersey Case No.: A582746
corporation, Dept. No.: XI
Plaintiff,

DECLARATION OF MARY LANGSNER,
v, Ph.D., IN SUPPORT OF OPPOSITION TO
MOTION FOR A COURT ORDER
ONECAP PARTNERS MM, INC, a Nevada DECLARING JUDGMENT EXFPIRED
corporation; VINCENT W. HESSER, an
individual, DOE INDIVIDUALS I through X;
and ROE CORPORATIONS I through X,

Defendants.

I, Mary Langsner, Ph.D., hereby declare under penalty of perjury and state as follows:
1. I am an associate attorney at Holley Driggs Walch Fine Puzey Stein & Thompson
(“Firm™). In connection with my work at the Firm, I represent Plaintiff Kenney Funding, Inc,

(“Kennedy™).
2. I submit this declaration in support of Kennedy's Opposition to Motion For a Court

Order Declaring Judgment Expired (“Motion™) filed by Defendant and Judgment Debtor Vincent

W. Hesser (“Judgment Debtor™).

3. I am over the age of eighteen (18) years and am competent to make this declaration.
Except where stated on information and belief, I have personal knowledge of the facts set forth

herein and, if called upon to testify, I could and would do so.
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4, Attached hereto as Exhibit “1” is a true and correct copy of the signed Judgment
Against OneCap Partners MM, Inc. and Vincent W. Hesser, entered on the Court’s docket on

February 18, 2010 ("Judpment™).
5. Attached hereto as Exhibit “2” is a true and correct copy of the recorded Judgment.

6. Atlached hereto as Exhibit “3” is a true and correct copy of the Affidavit For

Kennedy on December 24, 2015, bearing a certificate of service on its last page (the “Judgment

Renewal Certificate of Service™).

7. Attached hereto as Exhibit “4” ig a true and correct copy of the e-filing electronic
receipt for the Judgment Renewal Affidavit.

8. Attached hereto as Exhibit “5” is a true and correct copy of the Notice of Electronic
Filing of the Judgment Renewal Affidavit, dated December 24, 2015, with “Service List
Recipients” listed.

Q. Attached hereto as Exhibit “6" is a true and correct copy of U.S. Postal Service

Certified Mail Receipts (collectively, the “Certified Mail Receipts™), showing certified mail with

return receipt requested fo Vincent W. Hesser at the two mailing addresses identified in the

Judpment Renewal Certificate of Service.

10.  Attached hereto as Exhibit *“7” is a true and correct copy of executed Affidavit
Pursuant to NRS 17.150 Reparding Movant Vincent W. Hesser signed under penalty of perjury by

attorney Ogonna M. Brown, Esq. (the “Statutory Affidavit™).

I1.  Attached hercto as Exhibit “8™ is a true and correct copy of the documentation

recorded on January 8, 2016 (the “Recorded Renewed Judgment™), with the Clark County
Recorder and in the Official Records of the Clark County Recorder as Instrument No. 20160108-

0000229,

12.  Attached hereto as Exhibit “9” is a true and correct copy of the Court’s Notice of

Electronic Filing of the Motion.

06209-09/2282232.d0cx VHooo0795




T Y S S T

LY s ]

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

I declare under penalty of perjury under the laws of the State of Nevada that the foregoing

is true and correct.

Dated this bﬁay of September 2019,

ﬁ%@% A
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%&ICI"]ARD F.HOLLEY, ESQ. N
evada Bar No. 3077 - ‘
OGONNA M. ATAMOH, ESQ. i b B
Nevada Bar No. 7589

SANTORO, DRIGUGS, WALCH, GLERK OF THE COURT
KEARNEY, HOLLEY & THOMPSON

400 South Fourth Street, Third Floor

[.as Vegas, Nevada 89101

Telephone:  702/791-0308
Facsimile: 702/791-1912

Attorneys for Kennedy Funding, Inc.

DISTRICT COURT
CLARK COUNTY, NEVADA
KENNEDRY FUNDING, INC., a New Jersey

corporation,

Case No. ASR2746
Plaintiff, Dept. No.:  XI

V.

ONECAP PARTNERS MM, INC, a Nevada
corporation; VINCENT W. HESSER, an
individual; DOE INDIVIDUALS | through X
and ROE CORPORATIONS I threugh X,

Defendants,

JUDGMENT AGAINST ONECAP PARTNERS MM, INC. AND VINCENT W. HESSER

This matter came before the Court on Plaintiff Kennedy Funding, Ine.’s (“Plaintiff")

evidentiary hearing on damages arising from the Motion for Summary Judgment Against
Defendants ONECAP PARTNERS MM, INC, (“Onecap™ and VINCENT W. HESSER
{(“Defendants™) (the “Motion™), filed with the Court on September 22, 2009, and came on for

evidentiary hearing as to damages on November 5, 2009, at 9:30 aun. before the Honorable

Elizabeth Gonzalez.,

The Court having read and considered the papers and pleadings on file herein and having
heard the testimony of Kim Vaccarella, Controller for Plaintiff, and the testimony of Matthew

Lubway, appraiser for Defendants, and consistent with the OQrder Granting Motion for Summary
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Tudgment as to liability entered November 4, 2009, against Defendants, attached hereto as
Exhibit “1”, and the subsequent Order Awarding Damages Pursuant to Plaintiff’s Motion for
Summary Judgment entered concurrently herewith, and the Court being fully advised, and good
cause appearing therefor,

IT IS HEREBY ORDERED, ADJUDGED and DECREED that Plaintiff shall recover
from DEFENDANTS ONECAP PARTNERS MM, INC, and VINCENT W, HESSER, jointly
and severally, the amount of $16,802,025.64, excluding attorney’s fees and costs, consisting of
the principie balance of $12,000,000.00 due under the Loan and Security Agreement, accruing
inferest as of October 31, 2009 in the amount of $4,768,000.00, foreclosure costs in the amount
of $19,024.50, appraisal fees in total amount of $9,500.00 (CBRE in the amount of $7,500.00
and Vernon Martin $2,000.00), miscellaneous costs in the amount of $5,501.14. Postjudgment
interest continues to accrue on the principal baia.ncé at a default rate of twenty-five percent
(25%) por annum, or $8,333.33 per diem. |

IT IS HEREBY ORDERED, ADJUDGED and DECREED that Plaintiff shall recover
from DEFENDANTS ONECAP PARTNERS MM, INC. and VINCENT W. HESSER attorney’s
fees a8 of November 3, 2009 in the amount of $39,755.00, and costs as of November 3, 2009 in
the amount of $2,131.45 incurred by Santoro, Driggs, Walch, Kearney, Holley & Thompson,

I'T IS FURTHER ORDERED that Plaintiff is entitled to recover post-judgment attornay’s
fees and costs incurred in executing and enforcing the Judgment.

IT IS FURTHER ORDERED that Plaintiff is entitled to recover post-judgment interest
on the principal balance of $16,802,025.64 at the rate of 25% per annum or $8,333.33 per diem.

IT Is FURTHER ORDERED that to the extent the real property securing P.léimiff”s Loan
is sold or refinanced and such proceeds are paid to Plaintiff, any such proceeds shall be deducted
from the judgment amount and accruing interest entered herein against DEFENDANTS

ONECAP PARTNERS MM, INC. and VINCENT W, HESSER in favor of Plaintiff.

06209-09/503899.40c
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IT 18 FURTHER ORDERED that the Court expressly directs the entry of a final
judgment, as there is no just reason for delay.

TI5 50 ORDERED.

\'C)
Dated this _|F~day of @ lovi/ciny 2009

Submitted by:
SANTORO, DRIGGS, WALCH, KEARNEY,
HOLLEY & THOMPSOK/

400 S. Fourth Street, Third Floor
Las Vegas, NV 89101
Attorneys for Plaintiff’
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Nevada Bar No. 3077
OGONNA M. ATAMOH, ESQ, -
Nevadd Bar No. 7589 - NOV - 4 7003

SANTORD, DRIGGS, WALCH,
KEARNI"Y HOLLEY & THOMPSON
400 South Forth Street, Third Floor
Las Vegas, Nevadn 89101 .

T‘clephane: 702/791-0308

Facsimile: 702/791-1912

Hbls,
GLERK OF COUNT

Attorneys for Kenmedy Funding, Inc,

DISTRICT COURT
CLARK COUNTY, NEVADA

KBNNEDY FUNDING, INC., a New Jersey

corporation, :
Caze No,: AS582746

Plaintiff, Depl No.  XI
. .

ONECAT PARTNERS MM, INC, 4 Nevada
corporation; VINCENT W, HESSER, an
individual; DOE INDIVIDUALS 1 theough X'
and ROE CORPORATIONS [ through X,

Defendants,

ORDER GRANTING PLAINTIFF’S MQTIUN FOR SUMMARY JUDGMENT
Plaintiff KENNEDY FUNDING, INC.'s, (“Plaintiff”) Motion for Summary Judgment

("Motion for Summary Judgment”), having come on for hearing on October 27, 2009, at 9:00

a.m, Harold P. Gewerter, Esq. c;f the law firin Harold P. Gewerter, Esq., Lid., appeared on
behalf of Defendants ONECAP PARTNERS MM, INC. (“Onecap™ and VINCENT W.
HESSER (“Dethndants"),.and Ogonna M. Atamoh, Esq. of the law .ﬁrrn of San;oro, Driggs,
Walch, Kearney, Holley & Thompson appeared‘bn behalf of Plaintiff, with no other appearances

. having been made, The Cowrt having heard the argument of counisel and having reviewed and

examined the papers, pleadings and records on file in the above-entitled matter, including

Plaintiff’s Motion for Swmmary Jedgment and the supporting Affidavit of Kevin Wolfer, filed

DE20-00/515467
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September 22, 2009, Defendants’ Opposition fo Motion for Summary Judgment, filed on or
ahout October 6, 2009, and Flaintiff’s Reply in Support of the Motion for Summary Judgment,
filed Octaber 20, 2009, and good cause appearing therefore,

Pursiuiﬁt to the findings of fact and conclusions of law placed on the record at the hearing
and incorporated hérein pursuant to Rule 52 of the Nevada Rules of Civil Procedure, and pood
cause appearing, this Conurt enters summaryjudg'mqmt against Defvndants .alld rules ag follows;

FINDINGS OF UNDISPUTED FACTS

1. The Court makes these findings of fact ‘by construing the pleadings and proof in
the lipht most favorable to the non-moving party, drawing all reasonable inference in their favor.

2. There is no genuine issue of material fact that ihere was a binding contract
between Plaintiff Kénnedy Funding, Inc, and OneCap Pariners 2, LLC (“OneCap Pariners™),
entitled the “Loan and Security Agreement™ (the “Loan Agreement”) dated June 15, 2006, for
OneCap Partners’ purchase of unimproved real property cousisting of 78.7'4+ acres of raw land
located plong Casino Driye and the Colorsdo River in Laughlin, Nevada 89029, Clark County
Assessor Parcel Nombers 264-25-101-001 and 264:25-201-001 (the “Property”) for a purchase
price of TWELVE MILLION DOLLARS ($12,000,000.00)." |

3. There is no genvine issue of material fact that the Loan Agreerent is evidenced
by a Promissory Note dated June 15, 2006, in the amount of $12,000,000.00, m_ade by OneCap
Partners payable to Eennedy Funding as agent of the Lenders,

4. There -is no genuine issue of material fact that OneCap Partnots executed and
delivered to Kénnedy Funding a Desd of Trust with Security Agresment, Financing Statement
for Fixture Filing and Assignment of Rents (*IDeed of Tiust™) apatnst the Property, which was

recorded on June 15, 2006, with the Clark County Recorder’s Office as Insirument No.

20060615-0005324,

5. Thera is no penuine issue of material fa¢t that Kennedy Funding, Gary Owen II,‘
LLC (“Option Holder”) and OneCap Partners executed a Subordindtion and Attomment

Apreement (“Subordination Agreement™) in which the Option Holder agreed to subotdinate its

* limited uption to purchase the Property to Kennedy Funding's Deed of Trust,

L2
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6. ’ﬂwrc is no genuine isgue of material fact that as additional security for the loan,
OneCap Partners executed and delivered to Kennedy Funding, an Assignment of Leases and
Rents dated June 14, 2006 and recorded June 15, 2006, with the Clark County'Recofder‘s Office
as Instrument No. 20060615-0005325, and an Assi'gnmﬂht of Licenses, Contracls, Plans,
Specifications, Surveys, Drﬁwings and Report dated June 135, 2006 (Assignment of Licenses”).

7. | There is no genuine issue of material fact that to further secure payment of the
Note, on June 14, 2006, Defandant Vincent Hesser (“Hesser™) and Defendant OneCap Pattners
MM, e, (“OncCap Partners MM“)_ (“collectively “Defendunis™ executed personal
unconditional guaranties of the loan to Kennedy Funding. |

8. There is no genuine issue of materfal fact that at the time of the transaction

between OneCap Partners, Hesser was the President of OneCap Partners and OneCap Partners

MM.

9. - There is no genuine issue of material fact that OneCap Puriners also granted a
properly perfected security interest to Kennedy Funding by way of a UCC-1 Financing
Staternent filed with the Clark County Recorder’s Office on June 15, 2006 as Insinument No.

20060615-0003326,
10,  There is no genuine issue of material fact that OneCap Partners and Defendants

executed an Enviropmental Indemnity Agreement in favor of Kennedy Funding, under which

'they agreed to indemnify Kennedy Funding for noncomplisnce of environmental laws,

11, There is no genuine issue of meterial fact that OncCap Partners defaulted under

the Note and Deed of Trust by failing to make its monthly installment payment of $250,000.00.

12, There is no genuing issue of material fact that OneCap Partners is in default under
the Deed of Trust for failure to provide Kennedy Funding with current proof of liability

insurance angd for failure to thmely pay its tax obligetions relating to the Propesty.

13.  There is no genuine issue of material fact that OneCap Partners transferred its
intarest in the Property to Nevada Ueno Mita, LLC (“Nevada Ueno™), and under the Deed of
frust and Loan Agreement, OneCap Partner’s transfer of the Property to Nevada Ueno was a

default,

0209-093 19467
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14, Plaimiff‘s-Motimn for Summary Judgment was properly served on September 23,
2009, Defendants’ Opposition to Plaintiff’s Motion for Summary Judgment was properly served
on or about October 6, 2009, and Plaintiff’s Reply in Support of Motion for Summary Tudgment

was properly served on Octobm 20, 2009

CONCLUSIONS OF LAW

1. Nevada law requires that to show a breach of contract, one must show (1) the
exlstence of a vsﬂid contract, (2) a breach, and (3) damsages as a result of the breach, See
Richardson v. Jones, 1 Nev. 405 (Nev. 1865); sce also Saini v, Int'l Game chh. 434 F.Bupp.2d
913, 923 (D. Nev. 2006) (holding that “the failure to perform one’s obligattons within the

expross terms of an agreement constitutes a literal breach of contract.”).

2. In this case, the contract was clear and unambiguous, and Defendants breached

the contract entered into with Defendants OneCap Partners MM and Hesser,

3, The contract between Plaintiff and Defendamis was valid, binding, and
enforceabie. |
4, Defendants breached the contract by failing to make the April 2008 payment, and

faiﬁng 'to make any payments since defaulting on the Note in satisfaction of the Loan
Agreemeﬁt.. .
2, Dcfcnclanta conduct was a material breach of the mmract and Plaintiff has been
damaged by smd bmachcs
ORDER GRANTING SUMMARY JUDGVIENT
i, Based upon thc‘ foregoing, IT IS HEREBY ORDERED, ADJUDGED, AND

DECREED THAT Pleintiff's Motion for Surnmary Judgment is GRANTED as to liability only.

OFT09-0%/519467
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2, IT IS FURTHBER ORDERED, ADJUDGED, AND DECREED THAT an

it

evidentiary hearing will be scheduled to address the exact amount of damages to be assessed
against Defendants and in favor of Plainttff.

IT IS 50 ORDERED.

Dated this__ day of AQyesied” , 2009.
ETI GOFF GONZALEZ

__BLIZARE
DISTRICT COURT JUDGE

Subnritted by:
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By e

Rickard ¥ Flolley, Esq. o T
MNevada-diar No. 3077 '
Ogoina M. Atarnoh, Esq.

Névada Bar No. 7589

400 S. Fourth Street, Third Floor
Las YVegas, NV 89101

Attorneys for Plaintff
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2 ||Antony M. Santos, Esq.
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Phone: (702) 717-0329

5 || Facsimile: (702) 948-1202
ams@lawlvnv.com
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7
8 DISTRICT COURT
9 CLARK COUNTY, NEVADA

L2 2
10

1 KENNEDY FUNDING, INC., a New Jersey ) Case No.: A582746

. corporation. % Dept. No.: XI
3 Plaintiff, % (Business Court)
Yo vs %
: y MOTION TO AMEND, ALTER,
15|| ONECAP PARTNERS MM. INC. a Nevada ) MODIFY (AND/OR

. corporation; VINCENT W. HESSER, an ) RECONSIDER) ORDER
°1l individual; DOE INDIVIDUALS I through )

17|l X; and ROE CORPORATIONS I through X, )
% HEARING DATE REQUESTED
18
Defendants )
19 )
)
20
21
Comes now, DEFENDANT VINCENT HESSER, by and through legal
22
23 counsel, AM Santos, Esq. and hereby files this Motion to Alter or Amend a Judgment

24|{pursuant to NRCP 59(e) or, in the alternative, Motion for Reconsideration

25 || (“Defendant’s Motion”) and requests that this Court amend its order, as it appears to

26 . .
contradict unambiguous, binding precedent from this states highest court. Defendant’s

27
8 Motion is based upon the instant points and authorities; and any prior filings, exhibits
2

and affidavits attached thereto, as filed with the Court together with any argument at

29

any hearing as to this motion as may be scheduled at the Court’s discretion.

AN SANTOS LAW
R VH000878
Case Number: 09A582746
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AM SANTOS LAW

I. SUMMARY

Nevada imposes upon judgment creditors nothing short of strict compliance
with its Judgment Renewal Statute, NRS 17.214. Plaintiff failed to comply. There is no
grace period. Plaintiff's Judgment has expired. Candidly, An all’s-well-that ends-
well argument cannot prevail without violating Nevada’s controlling law on the
matter, Specifically, a Judgment Creditor MAY NOT argue that “notwithstanding a
failure to meet these deadlines, it nonetheless substantively complied because it

ultimately fulfilled these requirements prior to the expiration of the judgment”.

Defendant resepectfully submits that this Court’s Order (dated November 18,
2019) conflicts with Nevada’s Supreme Court and its ruling in Leven v. Frey.t

Defendant thus beseeches this Court to reconsider.

II1. FACTS
The relevant dates germane to judgment renewal as set forth in the statute (and

applicable to these instant facts are summarized in Defendant’s prior motion) and

highlighted below as follows:

1. On February 23, 2010, Plaintiffs were awarded judgment.
2. Plaintiffs initially recorded said judgment on March 29, 2010.
3. Five years and ten months later Plaintiff sought to renew its Judgment

and filed an Affidavit of Renewal on December 24, 2015.

4. Plaintiff then had three days to record but missed that mark by
12 days, recording its renewal on January 8, 2016, or 15 days after
filing with the Court. 2

1123 Nev. 399, 168 P.3d 712, (2007).

2 Oddly, the Affidavit of Renewal appears to have been mailed on the same day as
the court filing (December 24, 2015). BUT, the attached affidavit appears signed
and notarized on January 7, 2016

VH000879
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III. LAW

A. NRCP 59
“A motion to alter or amend a judgment now comes within the provisions of NRCP

59. The three essentials are a motion, notice of such motion, and the requirement that
it be served not later than ten days after written service of notice of entry of the
judgment. Like other motions, it must state the grounds with particularity, and the
relief sought.” United Pac. Ins. Co. v. St. Denis, 81 Nev. 103, 111,399 (1965).

Additionally, a court may reconsider its orders. Trail v. Faretto, 91 Nev. 401, 403,

(1975).

B. EDCR 2.24
EDCR 2.24 also permits reconsideration:”[a] party seeking reconsideration of a

ruling of the court, other than any order which may be addressed by motion pursuant
to N.R.C.P. 50(b), 52(b), 59 or 60, must file a motion for such relief within 10 days after
service of written notice of the order or judgment unless the time is shortened or
enlarged by order. A motion for rehearing or reconsideration must be served, noticed,

filed and heard as is any other motion. EDCR 2.24(b).

Furthermore, the Nevada Supreme Court has clarified that the “district court may
reconsider a previously decided issue if [...] the decision is clearly erroneous.” Masonry
& Tile Contrs. v. Jolley, Urga & Wirth Ass'n, 113 Nev. 737, 741, 941 P.2d 486, 489
(1997).

Additionally, Nevada does not distinguish between motions to alter or amend a
judgment, which toll, and motions to reconsider a judgment, which do not.” AA Primo

Builders, LLC v. Washington, 126 Nev. 578, 585, 245 P.3d 1190, 1194 (2010). Instead,

so long as the motion for reconsideration is “in writing, timely filed, states its grounds

- 3 -
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with particularity, and “request[s] a substantive alteration of the judgment, not merely
the correction of a clerical error,” [...] there is no reason to deny it NRCP 59(e) status,
with tolling effect under NRAP 4(a)(4)(C).” Id. (internal citations omitted); see also

5 || Winston Products Co. v. DeBoer, 122 Nev. 517, 134 P.3d 726 (2006).

6
C. NRS 17.214

¢ NRS 17.214 mandates the following:

8

9 o The Affidavit of Renewal of Judgment MUST be filed
with the court within 9o days of expiration (with specific

10 terms and conditions).

11 o If the judgment is recorded and renewal is sought, the

” affidavit of renewal MUST BE RECORDED in the
office of the county recorder in which the original

13 judgment is filed WITHIN 3 DAYS AFTER THE
AFFIDAVIT OF RENEWAL IS FILED.

14

e The judgment creditor shall notify the judgment debtor
15 of the renewal of the judgment by sending a copy of the
© affidavit of renewal by certified mail, return receipt

requested, to the judgment debtor at his or her last
17 known address WITHIN 3 DAYS AFTER FILING
THE AFFIDAVIT.

18
Our Highest State Court declares these deadlines to be sacrosanct, stringent,

19

20 mandatory. The controlling case as noted above (and in Defendant’s prior Motion) is

21{| Leven v. Frey, 123 Nev. 399, 168 P.3d 712, (2007).3. The Leven Court dictates that:

* 1) NRS 17.214's mandatory requirements of filing, recording, and

23 service of the affidavit are plainly set forth and must be followed
for judgment renewal.

2) Under the statute's express terms, a judgment may be renewed by:

a) filing an affidavit with the district court within ninety
26 days before the judgment's expiration,

b) recording the affidavit within three days of filing, and

24

25

27

.8 c¢) serving the affidavit on the debtor within three days of
filing.

29 3) NRS 17.214(1)(a)'s requirement, that an affidavit of renewal be

0 filed with the court clerk within 9o days before the judgment

3

31113 See also, O'Lane v. Spinney 110 Nev. 496, 874 P2d 754.

AM SANTOS LAW .
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expires by limitation, is unambiguous.

2 4) An action on a judgment or its renewal must be commenced
within six years under NRS 11.190(1)(a); thus a judgment expires

3 T T

by limitation in six years.
4 5) The requirement that an affidavit be filed within ninety days of the
5 expiration of this six-year period provides a clear first step in the
¢ procedure for renewing judgments.4

7 || Defendant respectfully emphasizes that:

8
9 e NRS 17.214 timing requirements are unambiguous and
10 exacting.
11 o There is no grace period.
" ¢ There is no saving, safety valve provision.
13
¢ There is no allowance for a “substantial compliance” or a

14 .

good faith alternative.
15
- o A Party MAY NOT argue that, notwithstanding a failure to meet

these deadlines, it nonetheless SUBSTANTIVELY complied
17

because it ultimately fulfilled these requirements prior to the
18

expiration of the judgment.
19
20

A Court Cannot Deviate From Those Judgment Renewal

21 Conditions Purposefully Stated By The Legislature
22 NRS 17.214 was last amended in 2011, at a time when e-filing and e-service were

23| routinely available in most courts. The Legislature did not revise the statute to include

24 . . . . .
e-service as an alternate method of service. As recognized by this court in Leven because

25

2 “judgment renewal statutes are purely statutory in nature and are a measure of rights,

»|ja court cannot deviate from those judgment renewal conditions

28|| purposefully stated by the Legislature.” Id. at 409, 168 P.3d at 718 [citation

29

4 Leven, 123 Nev. 399, 168 P.3d at 715.

AM SANTOS LAW -5-
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omitted].

The Leven court specifically rejected the substantial compliance argument being
made by the Judgment Creditor in that case -- and by Appellant in this case --in favors

of the strict compliance standard. As recognized by this Court:

The final requirement in the Judgment renewal process, service of the
renewal affidavit, implicates the Judgment Debtors due process rights. As
this Court stated in Browning v. Dixon$, notice is “[a]n elementary and
fundamental requirement of due process in any proceeding which is to be
accorded finality.” We agree with the Supreme Court of North Dakota that
because Judgment renewal statutes are purely statutory in nature and are a
measure of rights, a court cannot deviate from those Judgment renewal
conditions purposefully stated by the Legislature.”

[Emphasis added]. Id. at 409, 168 P.3d at 718.
The Leven court also recognized one of the cardinal rules of statutory construction when

it noted:

NRS 17.214(3) provides that a creditor seeking to renew a Judgment ‘shall’ notify
the Judgment Debtor of the renewal by serving a copy of the affidavit of renewal
[by certified mail, return receipt requested to the Judgment Debtor at his or her
last known address] within three days after filing the affidavit. As we have
previously explained ‘shall’ is a mandatory term indicative of the Legislatures
intent that the statutory provision be compulsory, thereby creating a duty rather
than conferring discretion.

Id. at fn. 29. citing Washoe Med. Ctr. v. Dist. Ct., 122 Nev. 1298, 1303, 148 P.3d 790,
793 (2006). See also, John LYNCH, Appellant., v. Yehia AWADA, an individual,

Respondent., 2018 WL 4286252 (Nev.), 3-12

D. CONCLUSION
Kennedy Funding filed the subject Affidavit of Renewal on 12/24/2015. Said filing

was recorded on January 8, 2016, 15 days after filing with the Court. And 12 days

too late. THIS DOES NOT COMPORT WITH THE STATUTE (NRS 17. 214.(2)

5 Swanson v. Flynn, 75 N.D. 597, 31 N.-W.2d 320, 324 (1948).

6 Browning v. Dixon, 114 Nev. 213, 217, 954 P.2d 741, 743 (1983).
-6-
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and (3)). That Plaintiff might suggest that it managed to get the job done before its
judgment was set to expire, makes no difference to the Nevada Supreme Court.” Nor
does such a defense comport with the Legislature’s clearly expressed intent. To the
contrary, since the statute includes no built-in grace period or séfety valve provision, its
explicit three-day language leaves little room for judicial construction or “substantial

compliance” analysis. Leven v. Frey, 123 Nev. 399, 407.

For these reasons, Defendant respectfully beseeches this Court to reconsider its

order and amend accordingly.

Dated, this 22NP day of November 2019

A. M SANTOS LAW, CHTD.

g

Anﬂohy M fé ntos Esq.

Nevada Bar No. 11265

3275 South Jones Blvd Suite 104
Las Vegas, NV 89146
Telephone: (702) 717-0329
Email: ams@lawlvnv.com
Attorney for V. Hesser

7 Moreover, the Affidavit of Renewal appears to have been mailed on the same day as
the court filing (12/24/15) but the attached affidavit appears signed and notarized on
1/07/16 and finally, recorded on 1/08/16 (subsequent to the 3-day limit). (See Exhibit
“2” of Defendant’s initial Motion).
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CERTIFICATE OF SERVICE
I hereby certify under penalty of perjury that on the this day of Novrember 22,
2019, I served the foregoing MOTION TO ALTER, AMEND, OR RECONSIDER,

upon those persons designated by the parties in the E-filing Master Service List for the
above referenced matter in the Eighth Judicial District Court E-filing System in
accordance with the mandatory electronic service requirements of Administrative
Order 14-2 and the Nevada Electronic Filing and Conversion Rules as follows:

X VIA ELECTRONIC SERVICE by mandatory electronic service (e-service),
through the E-Filing System consents to electronic service pursuant to NRCP

5(b)(2)(D).

Holley Driggs Walch

Fine Puzey Stein & Thompson
400 S. Fourth St, 314 Floor
Las Vegas, Nevada 89101
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John LYNCH, an individual; and Kellie Fuhr, Appellants,
V.
Yehia AWADA, an individual, Respondent.
No. 73561
FILED SEPTEMBER 28, 2018

I. Attorneys and Law Firms
Jerimy Kirschner & Associates, P.C.

The Wright Law Group
ORDER OF AFFIRMANCE

%} This is an appeal from a final judgment in an action to enforce a foreign judgment.
Eighth Judicial District Court, Clark County; Jerry A. Wiese, Judge.

Having considered the parties’ arguments and the record, we conclude that the
district court properly denied appellants’ motion for declaratory relief and application
to enforce a foreign judgment. See Leven v. Frey, 123 Nev. 399, 402, 168 P.3d 712, 714
(2007) (reviewing de novo a district court’s interpretation of whether a statute’s
procedural requirements require strict or substantial compliance).

Although appellants contend that the district court erred in interpreting NRS
17.214(3) and Leven to require strict compliance,1 “a court cannot deviate from ...
judgment renewal conditions purposefully stated by the Legislature.” Id. at 409, 168
P.3d at 719. Accordingly, “[t]he judgment creditor or the judgment creditor’s
successor in interest shall notify the judgment debtor of the renewal of the judgment
by sending a copy of the affidavit of renewal by certified mail, return receipt
requested....” NRS 17.214(3) (emphasis added); Markowitz v. Saxon Special
Servicing, 129 Nev. 660, 665, 310 P.3d 569, 572 (2013) (“The word ‘shall’ is generally
regarded as mandatory.”).

Because NRS 17.214(3) was not strictly complied with, the district court did not
err by denying appellants’ motion for declaratory relief and application to enforce a
foreign judgment. Based on the foregoing, we

ORDER the judgment of the district court AFFIRMED.

II. All Citations
426 P.3d 605 (Table), 2018 WL 4697259

III. Footnotes

1

We reject appellants’ additional argument that the statutory notice requirement was
satisfied by registration through the federal court’s electronic filing system
because NRS 17.214(3) requires notice by certified mail.

- 10 -
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RICHARD F. HOLLEY, ESQ. ‘

Nevada Bar No. 3077

E-mail: rholley@nevadafirm.com

F. THOMAS EDWARDS, ESQ.
Nevada Bar No. 9549

E-mail: tedwards@nevadafirm.com
MARY LANGSNER, Ph.D.

Nevada Bar No. 13707

E-mail: mlangsner@nevadafirm.com
HOLLEY DRIGGS WALCH

FINE PUZEY STEIN & THOMPSON
400 South Fourth Street, Third Floor
Las Vegas, Nevada 89101
Telephone: ~ 702/791-0308
Facsimile: ~ 702/791-1912

Attorneys for Kennedy Funding, Inc.

DISTRICT COURT
CLARK COUNTY, NEVADA
KENNEDY FUNDING, INC., a New Jersey
corporation, :
Case No.: 09A582746
Plaintiff, Dept. No.:  XI
V. _ PLAINTIFF’S OPPOSITION TO

: HESSER’S MOTION TO AMEND,
ONECAP PARTNERS MM, INC., aNevada - | ALTER, MODIFY (AND/OR

corporation; VINCENT W. HESSER, an RECONSIDER) ORDER -
individual; DOE INDIVIDUALS I through X; .
and ROE CORPORATIONS I through X, Date of Hearing: December 27, 2019

Time of Hearing:  Chambers
Defendants.

Plaintiff Kennedy Funding, Inc. (“Plaintiff”), by and through its undersigned counsel,
hereby opposes Defendant Vincent W. Hesser’s (“Hesser”) Motion to Amend, Alter, Modify

(and/or Reconsider) Order (“Motion for Reconsideration”). This opposition to the Motion for

Reconsideration (the “Op‘ position™) is made and based upon the papers and pleadings on file with
this Court, judicial notice of which Kennedy respectfully requests be taken pursuant to NRS 47.130
and NRS 47.150; the Memorandum of points and authorities herein; and any oral argument the |

Court may entertain at hearing on the Motion.
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MEMORANDUM OF POINTS AND AUTHORITIES
I.  INTRODUCTION

Hesser’s Motion for Reconsideration of this Court’s Order denying Hesset’s Motion for a
Court Order Declaring Judgment Expired’ is substantively improper and fails to establish that
reconsideration is warranted. Hesser’s Motion for Reconsideration recycles their prior arguments,
‘failing to present any newly discovered evidence or law previously unavailable to Hessser.
Moreover, Hesser has not established that this Court’s decision was clearly erroneous. For these
reasons, Hesser’s Motion for Reconsideration must be denied.
1L ANALYSIS

A. Hesser Cannot Meet the High Burden For Reconsideration.

Motions for reconsideration are disfavored. See Huckabay Props. v. NC Auto Parts, 130
Nev. 196, 201, 322 P.3d 429, 432 (2014). Reconsideration is appropriate when “substantially
different evidence is subsequently introduced or the decision is clearly erroneous.” See Masonry
& Tile Contractors Ass’'n of Southern Nev. v. Jolley, Urga & Wirth, Ltd., 113 Nev. 737, 741, 941
P.2d 486, 489 (1997) (citations omitted). See Moore v. City of Las Vegas, 92 Nev. 402, 405, 551
P.2d 246 (1976) (“Only in very rare instances in which new issues of fact or law are raised
supporting a ruling contrary to the ruling already reached should a motion for rehearing be
granted.”); see also NRCP 60(b). A motion for reconsideration “should not be granted, absent
highly unusual circumstances, . . ..” Kona Enters., Inc. v. Estate of Bishop, 229 F.3d 877, 890
(ch Cir, 2000) (internal quotations and citation omitted), distinguished on other grounds as noted
in Archer v. Silver State Helicopters, LLC, 2007 WL 4258237 (S.D. Cal. 2007).

Moreover, it is improper to use a motion for reconsideration to raise issues that could have
been raised in the first instance. Issues not raised in the first instance cannot be raised on rehearing.
Achrem v. Expressway Plaza Ltd. P’ship., 112 Nev. 737, 742, 917 P.2d 447, 450 (1996). Failure

to make the arguments in the first instance is tantamount to a waiver. Chowdhry v. NLVH, Inc.,

! The (“Underlying Motion™). Notably, the formal Order denying the Underlying Motion has not
been entered, but the Motion for Reconsideration challenges the Court’s Minute Order dated
November 15, 2019, which denied the Underlying Motion.

-2
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111 Nev. 560, 562-63, 893 P.2d 385, 387 (1995). Nevada Courts are not alone in finding that a
motion for reconsideration “may rot be used to raise arguments or present evidence for the first
time when they could reasonably have been raised earlier in litigation.” Kona Enters, 229 F.3d at
890 (emphasis in original) (citation omitfed) (finding that a Rule 59(¢) motion presented argument
not previously raised).

Neither is reconsideration appropria‘ie merely to rg—litigate issues previously heard and
decided by the Court. “A rﬁotion for reconsideration is not an avenue to re-litigate the same issues
and arguments upon which the court has already ruled.” US Aviation Underwriters, Inc. v.
WesAir, LLC, 2010 WL 1462707, *2 (D. Nev. 2010) (citation and internal quotations omitted).
Maraziti v. Thorpe, 52 F.3d 252, 255 (9th Cir. 1995) (finding no extraordinary circumstances in
denial of Rule 60(b)(6) motion for relief from judgment, as the “motion merely reiterated the
arguments that [movant] had already presented to the district court, . . . .”).

Hesser’s Motion for Reconsideration is an improper attempt to get a second bite at the
apple. Hesser merely raises the same arguments already considered and rejected by this Court.
Oddly, Hesser attaches as purported “new law” unpublished 2018 case law that was copied onto
his own pleading paper. This case law clearly existed on August 27, 2019, and could have been
raised by Hesser in his initial motion (the Underlying Motion). Because this unpublished case law
was not raised in the first instance, it cannot be raised on reconsideration,

Moreover, because the Motion for Reconsideration merely recycles arguments that the
Court already considered and rejected, and because the Motion for Reconsideration does not raise
any new evidence or law, the Motion for Reconsideration fails as a matter of law. Rather than
wasting the Court’s time repeating the same arguments raised in Plaintiff’s opposition to the
Underlying Motion, Plaintiff incorporates by reference its Oi)position to Motion for Court Order
Declaring Judgment Expired, filed on September 6, 2019.

III. CONCLUSION

Based on the foregoing reasons, the Motion for Reconsideration should be denied.
Hesser’s Motion for Reconsideration is improper, unsupported, and fails to demonstrate an

entitlement to the relief requested. Hesser has no bases under Nevada law to establish

-3
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VH000890




WALCH

N

O 0 NN Y R W

10
11
12

14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

reconsideration and/or amendment of the Court’s prior decision denying the Underlying Motion.

Hesser has not provided substantially different

evidence, cited to new case law, or established that

the Court’s decision was clearly erroneous, and a motion for reconsideration is inappropriate when

it merely seeks to re-litigate issues previously decided by the Court. Accordingly, Plaintiff

respectfully requests this Court deny Hesser’s Motion for Reconsideration in its entirety.

Dated this 2nd day of December, 2019.

06209-09/2327292_2.docx
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MARY LANGSNER, Ph.D.
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400 South Fourth Street, Third Floor
Las Vegas, Nevada 89101

Attorneys for Kennedy Funding, Inc.
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CERTIFICATE OF SERVICE

IHEREBY CERTIFY that [ am an employee of Holley Driggs Walch Fine Puzey Stein &

Thompson and that on the 2nd day of December 2019, and pursuant to NRCP 5(b) and NEFCR 9,

I caused to be served electronically using the Court’s electronic filing system the foregoing

PLAINTIFE’S OPPOSITION TO HESSER’S MOTION TO AMEND, ALTER, MODIFY

(AND/OR RECONSIDER) ORDER to all registered users on the above-captioned case in the

Eighth Judicial District Court Electronic Filing System.

Parties:

Kennedy Funding, Inc. — Plaintiff

Vincent W. Hesser — Defendant and Judgment Debtor
Other Service Contacts:

Antony Santos . tony@amsantoslaw.com
Melissa Burczyk .  melissa@amsantoslaw.com
Timothy S. Cory.  tim.cory@corylaw.us

A courtesy email attaching the foregoing was addressed to: ams@lawlvnv.com.

An employee of Holley Driggs Walch Fine

Puzey Stein & Thompson
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Electronically Filed
12/3/2019 4:27 PM
Steven D. Grierson

CLERK OF THE COU
iy
RICHARD F. HOLLEY, ESQ. : : )

Nevada Bar No. 3077

E-mail: rholley@nevadafirm.com

F. THOMAS EDWARDS, ESQ.
Nevada Bar No. 9549

E-mail: tedwards@nevadafirm.com
MARY LANGSNER, Ph.D.

Nevada Bar No. 13707

E-mail: mlangsner@nevadafirm.com
HOLLEY DRIGGS WALCH

FINE PUZEY STEIN & THOMPSON
400 South Fourth Street, Third Floor
Las Vegas, Nevada 89101
Telephone:  702/791-0308
Facsimile: ~ 702/791-1912

Attorneys for Kennedy Funding, Inc.

DISTRICT COURT
CLARK COUNTY, NEVADA
KENNEDY FUNDING, INC., a New Jersey Case No.: 09A582746
corporation, ' Dept. No.:  XI
Plaintiff, Date of Hearing:  November 15, 201

Time of Hearing: = Chambers
V.
Judge: Hon. Elizabeth Gonzalez
ONECAP PARTNERS MM, INC, a Nevada
corporation; VINCENT W. HESSER, an
individual; DOE INDIVIDUALS I through X;
and ROE CORPORATIONS I through X,

Defendants.

ORDER DENYING DEFENDANT’S MOTION FOR
A COURT ORDER DECLARING JUDGMENT EXPIRED

The Motion for a Court Order Declaring Judgment Expired filed with the Court on Au
27,2019 (“Motion”) filed by Defendant Vincent W. Hesser (“Defendant™) came before the C

on November 15, 2019, in Chambers, and with Defendant having appeared in his moving pa
through his counsel of record of the law form A.M. Santos Law, Chtd., and with Plaintiff Kenr

Funding, Inc. (“Kennedy™)! having appeared in its moving papers through its counsel of rec

! Together with Defendant, the “Parties”.
12-02~19P03:09 RCVYD
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the law firm Holley Driggs Walch Fine Puzey Stein & Thompson. The Court, having reviewed
and considered the papers and pleadings on file in this Action (Eighth Judicial District Court Case
No. A-16-7362814-B) (the “Action™); and having read, reviewed, and considered the evidence and

argument presented by counsel to the Parties; and with good cause appearing:

THE COURT HEREBY FINDS fhat Kennedy complied with the requirements for
renewal of the Judgment Against OneCap Partners MM, Inc. and Vincent W. Hesser (the
“Judgment”). All requisite steps to renew the Judgment, including filing, service, and recording,
were completed before the original underlying Judgment expired, and Defendant had actual notice
of the filing. Specifically: (1) On December 24, 2015, Kennedy complied with the timely filing
of the Affidavit For Renewal of Judgnient Against Vincent W. Hesser (the “Judgment Renewal
Affidavit”) during the ninety-day period preceding expiration of the original Judgment under NRS
17.214(1)(a); (2) Kennedy cOmplied with the timely service requirements of NRS 17.214(b)(3)
because Defendant was served with the Judgment Renewal Affidavit via certified mail, return
receipt requested, on the same date that the document was filed with the Court; and (3) the
Judgment Renewal Affidavit and the Affidavit Pursuant to NRS 17.150 Regarding Movant
Vincent W. Hesser (signed under penalty of perjury by attorney Ogonna M. Brown, Esq.) were
together lodged with the Clark County Recorder and recorded in the Official Records of the Clark
County Recorder as Instrument No. 20160108-0000229, before the underlying original Judgment
expired.

THEREFORE, IT IS HEREBY ORDERED, ADJUDGED, AND DECREED that the
Motion is DENIED. |

IT IS FURTHER ORDERED that the Judgment as renewed is valid and enforceable.

ITIS SO ORDERED.

Dated this = day of | YD ¢ ca [neq, 2010.
SUOAY

06209-09/2323689.docx
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Respectfully submitted by:
HOLLEY DRIGGS WALCH
FINE PUZEY STEIN & THOMPSON

U~

Approved as to form and content by:
AM. SANTOS LAW, CHTD.

DID NOT RESPOND

RIC RQF\S g . KsQ
Nev%%B NoN307 U
F. THOMASE ARRDS, ESQ.

Nevada Bar No. 9549\

MARY LANGSNER, Ph.D.

Nevada Bar No. 13707

400 South Fourth Street, Third Floor

Las Vegas, Nevada 89101

Attorneys for Plaintiff Kennedy Funding, Inc.

06209-09/2323689.docx

ANTONY M. SANTOS, ESQ.

Nevada Bar No. 11265

3275 S. Jones Blvd. Suite 104

Las Vegas, Nevada 89146

Attorneys for Defendant Vincent W. Hesser
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7 || Facsimile:  702/791-1912
Attorney for Kennedy Funding, Inc.

Wz O
§ DISTRICT COURT
U o 9 CLARK COUNTY, NEVADA
23
= 10 || KENNEDY FUNDING, INC., a New Jersey
G corporation, :
11 Case No: A582746
g Plaintiff, Dept. No.:  XI
12
z V. NOTICE OF ENTRY OF ORDER
w13 DENYING DEFENDANT’S MOTION FOR
:n ONECAP PARTNERS MM, INC, a Nevada A COURT ORDER DECLARING
Q - 14 || corporation; VINCENT W. HESSER, an JUDGMENT EXPIRED
N individual; DOE INDIVIDUALS I through X;
s 15 || and ROE CORPORATIONS I through X,
N
- 16 Defendants.
w 17
o .
~ 18 YOU, and each of you, will please take notice that an Order Denying Defendant’s

19 || Motion for a Court Order Declaring Judgment Expired in the above-entitled matter was filed

xI

U : :
O ~ 20 | and entered by the Clerk of the above-entitled Court on the 3rd day of December 2019, a copy of
:: $ 21 | which is attached hereto.

22 Dated this % r&v day of December 2019.

23 HOLLEY DRIGGS WALCH
2 FINE PUZEY;STEIN & THOMPSON
25 4 ” /\ /\/

mﬁ:ﬁ g&%, sq. {Nevada Bar 3077)
26 F. Thomas Edward . (Nevada Bar 9549)

Mary Langsner, Ph\D. (Nevada Bar 13707)

27 400 South Fourth Street, Third Floor
: Las Vegas, Nevada 89101
28 ' Attorneys for Kennedy Funding, Inc.
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RICHARD F. HOLLEY, ESQ. : ; ' .

Nevada Bar No. 3077

E-mail: rtholley@nevadafirm.com

F. THOMAS EDWARDS, ESQ.
Nevada Bar No. 9549

E-mail: tedwards@nevadafirm.com
MARY LANGSNER, Ph.D.

Nevada Bar No. 13707

E-mail: mlangsner@nevadafirm.com
HOLLEY DRIGGS WALCH

FINE PUZEY STEIN & THOMPSON
400 South Fourth Street, Third Floor
Las Vegas, Nevada 89101
Telephone:  702/791-0308
Facsimile: ~ 702/791-1912

Att()rneys Jor Kennedy Funding, Inc.

DISTRICT COURT
CLARK COUNTY, NEVADA

KENNEDY FUNDING, INC., a New Jersey Case No.: 09A582746
corporation, ' Dept. No.:  XI

Plaintiff, Date of Hearing: = November 15, 2019
Time of Hearing:  Chambers

\2
Judge: Hon. Elizabeth Gonzalez
ONECAP PARTNERS MM, INC, a Nevada
corporation; VINCENT W. HESSER, an
individual; DOE INDIVIDUALS I through X;
and ROE CORPORATIONS I through X,

Defendants.

ORDER DENYING DEFENDANT’S MOTION FOR
A COURT ORDER DECLARING JUDGMENT EXPIRED

The Motion for a Court Order Declaring Judgment Expired filed with the Court on August
27,2019 (“Motion”) filed by Defendant Vincent W. Hesser (“Defendant”) came before the Court
on November 15, 2019, in Chambers, and with Defendant having appeared in his moving papers
through his counsel of record of the law form A.M. Santos Law, Chtd., and with Plaintiff Kennedy

Funding, Inc. (“Kennedy”)! having appeared in its moving papers through its counsel of record,

! Together with Defendant, the “Parties”.
12-02~-19P03:09 RCVD
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the law firm Holley Driggs Walch Fine Puzey Stein & Thompson. The Court, having reviewed
and considered the papers and pleadings on file in this Action (Eighth Judicial District Court Case
No. A-16-7362814-B) (the “Action”); and having read, reviewed, and considered the evidence and

argument presented by counsel to the Parties; and with good cause appearing:

THE COURT HEREBY FINDS ;chat Kennedy complied with the requirements for
renewal of the Judgment Against OneCap Partners MM, Inc. and Vincent W. Hesser (the
“Judgment”). All requisite steps to renew the Judgment, including filing, service, and recording,
were completed before the original underlying Judgment expired, and Defendant had actual notice
of the filing. Specifically: (1) On December 24, 2015, Kennedy complied with the timely filing
of the Affidavit For Renewal of Judgrﬁent Against Vincent W. Hesser (the “Judgment Renewal
Affidavit”) during the ninety-day period preceding expiration of the original Judgment under NRS
17.214(1)(a); (2) Kennedy c'ompliéd with the timely service requirements of NRS 17.214(b)(3)
because Defendant was served with the Judgment Renewal Affidavit via certified mail, return
receipt requested, on the same date that the document was filed with the Court; and (3) the
Judgment Renewal Affidavit and the Affidavit Pursuant to NRS 17.150 Regarding Movant
Vincent W. Hesser (signed under penalty of perjury by attorney Ogonna M. Brown, Esq.) were
together lodged with the Clark County Recorder and recorded in the Official Records of the Clark
County Recorder as Instrument No. 20160108-0000229, before the underlying original Judgmient
expired.

THEREFORE, IT IS HEREBY ORDERED, ADJUDGED, AND DECREED that the
Motion is DENIED. |

| IT IS FURTHER ORDERED that the Judgment, as renewed, is valid and enforceable.
IT IS SO ORDERED. | |

Dated this .73 day of ! YO o faeq, 2019.

DIS%T COl

—2T
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Respectfully submitted by:
HOLLEY DRIGGS WALCH
FINE P E TEIN & THOMPSON

Approved as to form and content by:
AM. SANTOS LAW, CHTD.

DID NOT RESPOND

va aB No 07
F.T OMAS ARRBS, ESQ
Nevada Bar No. 9549\
MARY LANGSNER, Ph.D.
Nevada Bar No. 13707
400 South Fourth Street, Third Floor

Las Vegas, Nevada §9101

Attorneys for Plaintiff Kennedy Funding, Inc.
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ANTONY M. SANTOS, ESQ.

Nevada Bar No. 11265

3275 S. Jones Blvd. Suite 104

Las Vegas, Nevada 89146

Attorneys for Defendant Vincent W. Hesser

VH000899




BT W N

O w3 N W

10
11
12
13
14
15
16

17

18
19
20
21
22
23
24
25
26
27
28

CERTIFICATE OF SERVICE

[ HEREBY CERTIFY that I am an employee of Holley Driggs Walch Fine Puzey Stein &
Thompson and that on the 3rd day of December 2019, and pursuant to NRCP 5(b) and NEFCR 9,
I caused to be served electronically using the Court’s electronic filing system the foregoing
NOTICE OF ENTRY OF ORDER DENYING DEFENDANT’S MOTION FOR A COURT
ORDER DECLARING JUDGMENT EXPIRED to all registered users on the above-captioned
case in the Eighth Judicial District Court Electronic Filing System.

Parties:

Kennedy Funding, Inc. — Plaintiff

Vincent W. Hesser — Defendant and Judgment Debtor
Other Service Contacts:

Antony Santos . tony@amsantoslaw.com

Melissa Burczyk . melissa@amsantoslaw.com
Timothy S. Cory . tim.cory@corylaw.us

A courtesy email attaching the foregoing was addressed to: ams@lawlvnv.com.
PN low,
An employee of Holley Driggs Walch
Fine Puzey Stein & Thompson
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RICHARD F. HOLLEY, ESQ.
Nevada Bar No. 3077

E-mail: rholley@nevadafirm.com

F. THOMAS EDWARDS, ESQ.
Nevada Bar No. 9549

E-mail: tedwards@nevadafirm.com
MARY LANGSNER, Ph.D.

Nevada Bar No. 13707

E-mail: mlangsner@nevadafirm.com
HOLLEY DRIGGS WALCH

FINE PUZEY STEIN & THOMPSON
400 South Fourth Street, Third Floor
Las Vegas, Nevada 89101
Telephone:  702/791-0308
Facsimile:  702/791-1912

Attorneys for Kennedy Funding, Inc.

DISTRICT COURT
CLARK COUNTY, NEVADA
KENNEDY FUNDING, INC., a New Jersey Case No.: 09A582746
corporation, Dept. No.:  XI
Plaintiff, Date of Hearing: January 24, 2020

Time of Hearing:  Chambers

V.
Judge: Hon. Elizabeth Gonzalez

ONECAP PARTNERS MM, INC, a Nevada
corporation; VINCENT W. HESSER, an
individual; DOE INDIVIDUALS I .through X;
and ROE CORPORATIONS [ through X,

Defendants.

ORDER GRANTING MOTION TO WITHDRAW AS COUNSEL OF RECORD

This matter came on for hearing on January 24, 2020 in Chambers of the Honorable
Elizabeth Gonzalez, in connection with Holley Driggs Walch Fine Wray Puzey & Thompson’s
(the “Firm”) Motion to Withdraw as Counsel of Record (the “Motion”). Based upon review of the
Firm’s Motion, the exhibits attached thereto, and the papers and pleadings on file herein; it
appearing that proper service has been provided with no opposition filed, and good cause appearing
therefor:

IT IS HEREBY ORDERED that the Firm’s Motion is GRANTED.
02=-06-20°02:23 RCVD
06209-09/2365937

VHO000901
Case Number: 09A582746




O 0 3 N

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

IT IF FURTHER ORDERED that the law firm of Holley Driggs Walch Fine Puzey Stein
& Thompson is hereby discharged as counsel of record for Plaintiff Kennedy Funding, Inc.

IT IS FURTHER ORDERED that as there are currently no pending deadlines or hearings
set in this matter, and a Substitution of Attorney having been filed on January 24, 2020 with
LYNCH LAW PRACTICE, PLLC, substituting in as Plaintiff’s counsel, all future pleadings or
notices of hearing or deadlines are to be sent to the following address:

Michael F. Lynch, Esq.
Lynch Law Practice, PLLP
3613 S. Eastern Avenue
Las Vegas, Nevada 89169
702-684-6000
michael@lynchlawpractice.com

IT IS SO ORDERED.

Dated this __{ day of (:«eir" , 20990

Respectfully submitted by:
HOLLEY DRIGGS WALCH
FINE PUZEY STEIN & THOMPSON

T‘Z

RICHARD F. HOLLEY, ESQ.
Nevada Bar No. 3077

F. THOMAS EDWARDS, ESQ.
Nevada Bar No. 9549

MARY LANGSNER, Ph.D.

Nevada Bar No. 13707

400 South Fourth Street, Third Floor

Las Vegas, Nevada 89101
Attorneys for Plaintiff Kennedy Funding, Inc.
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Attorneys for Kennedy Funding, Inc.

DISTRICT COURT
CLARK COUNTY, NEVADA
KENNEDY FUNDING, INC., a New Jersey Case No.: 09A582746
corporation, Dept. No.:  XI
Plaintiff, Date of Hearing: December 27, 2019

Time of Hearing:  Chambers
v.
Judge: Hon. Elizabeth Gonzalez
ONECAP PARTNERS MM, INC, a Nevada
corporation; VINCENT W. HESSER, an
individual; DOE INDIVIDUALS I through X
and ROE CORPORATIONS I through X,

Defendants.

ORDER DENYING DEFENDANT’S MOTION TO AMEND, ALTER, MODIFY
(AND/OR RECONSIDER) ORDER

The Motion to Amend, Alter, Modify (and/or Reconsider) Order filed with the Court on
November 22, 2019 (“Motion”) by Defendant judgment debtor Vincent W. Hesser (“Defendant™)
came before the Court on December 27, 2019, in Chambers, and with Defendant having appeared
in his moving papers through his counsel of record of the law firm A.M. Santos Law, Chtd., and

Plaintiff Kennedy Funding, Inc. (“Kennedy”)' having appeared in its moving papers through its

! Together with Defendant, the “Parties”.

06209-09/2340388_2.docx

VH000903
Case Number: 09A582746
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counsel of record, the law firm Holley Driggs Walch Fine Puzey Stein & Thompson. The'Motion
had challenged the Court’s ruling embodied in an Order Denying Defendant’s Motion for a Court

Order Declaring Judgment Expired entered on December 3, 2019 (“Order”). The Court, having

reviewed and considered the papers and pleadings on file in this Action (Eighth Judicial District
Court Case No. A-16-7362814-B) (the “Action™); and having read, reviewed, and considered the
evidence and argument presented by counsel to the Parties; and with good cause appearing:

THE COURT HEREBY FINDS that no new law or facts were presented by the
Defendant which would convince the Court that a different ruling is appropriate, and therefore
amendment, alteration, modification, or reconsideration of the Order are not warranted.

THEREFORE, IT IS HEREBY ORDERED, ADJUDGED, AND DECREED that the

Motion is DENIED.
IT IS SO ORDERED.
Dated this 21st  day of May , 2020
DISTRICT C@RI—IQQQ?
Respectfully submitted by: Approved as to form and content by:
HOLLEY DRIGGS WALCH AM. SANTOS LAW, CHTD.
FINE PUZ/E/Y }EIN & THOMPSON
DID NOT RESPOND
/}/ \( VA
&H‘OLLEY ESQ. ANTONY M. SANTOS, ESQ.
II;IC¥ A I\}?IXS 3077 S, ESQ Nevada Bar No. 11265
ARDS, . 3275 S. Jones Blvd. Suite 104

Nevada Bar No. 9349 Las Vegas, Nevada 89146

MARY LANGSNER, Ph.D.
Nevada Bar No. 13707
400 South Fourth Street, Third Floor

Las Vegas, Nevada 89101
Attorneys for Plaintiff Kennedy Funding, Inc.

Attorneys for Defendant Vincent W. Hesser

06209-09/2340388_2.docx
VH000904
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Electronically Filed
5/21/2020 3:11 PM
Steven D. Grierson

CLERK OF THE COU
Michael F. Lynch C%uoﬁ ;g by

Nevada Bar No. 8555

Lynch Law Practice, PLLC
3613 S. Eastern Ave.
Las Vegas, NV 89169
702.684.6000
Michael@LynchLawPractice.com
Attorney for Kennedy Funding, Inc.
DISTRICT COURT
CLARK COUNTY, NEVADA
* % %
KENNEDY FUNDING, INC., a New Jersey Case No.: 09A582746
corporation,
Dept No.: XI
Plaintiff,
V. NOTICE OF ENTRY OF ORDER

ONECAP PARTNERS MM, INC, a Nevada
corporation; VINCENT W. HESSER, an
individual; DOE INDIVIDUALS I through X;;
and ROE CORPORATIONS I through X,

Defendants.

PLEASE TAKE NOTICE that the Court has entered its Order Denying Defendant’s Motion
to Amend, Alter, Modify (And/Or Reconsider) Order, a true, correct, and complete copy of which is

attached hereto.
DATED May 21, 2020.
LYNCH LAW PRACTICE, PLLC

/s/ Michael F. Lynch

Nevada Bar No. 8555

3613 S. Eastern Ave.

Las Vegas, NV 89169
702.684.6000

Attorney for Kennedy Funding, Inc.

VHO000905
Case Number: 09A582746
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CERTIFICATE OF SERVICE

I hereby certify that on this day, the foregoing document was E-Filed and E-Served on all
parties on the service list through the court’s electronic filing system.

I further certify that on this day, I mailed a copy of the foregoing document from Clark
County, Nevada, via first class U.S. Mail postage fully prepaid, to the following party(ies) at the
following address(es):

BYRON E. THOMAS. ESQ.
Law Offices of Byron Thomas
3275 S. Jones Blvd. Ste. 104
Las Vegas, Nevada 89146

ANTHONY M. SANTOS, ESQ.
AMSLC

3275 S. Jones Blvd. Ste. 104
Las Vegas, Nevada 89146
Attorneys for Vincent W. Hesser

Dated May 21, 2020.

/s/ Michael F. Lynch

VH000906
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Electronically Filed
5/21/2020 12:02 PM
Steven D. Grierson

CLERK OF THE COU
ODM &:‘“‘_ﬁ ﬁbu—w ;
RICHARD F. HOLLEY, ESQ. '

Nevada Bar No. 3077

E-mail: rholley@nevadafirm.com

F. THOMAS EDWARDS, ESQ.
Nevada Bar No. 9549

E-mail: tedwards@nevadafirm.com
MARY LANGSNER, Ph.D.

Nevada Bar No. 13707

E-mail: mlangsner@nevadafirm.com
HOLLEY DRIGGS WALCH

FINE PUZEY STEIN & THOMPSON
400 South Fourth Street, Third Floor
Las Vegas, Nevada 89101
Telephone:  702/791-0308
Facsimile:  702/791-1912

Attorneys for Kennedy Funding, Inc.

DISTRICT COURT
CLARK COUNTY, NEVADA
KENNEDY FUNDING, INC., a New Jersey Case No.: 09A582746
corporation, Dept. No.: X1
Plaintiff, Date of Hearing: December 27, 2019

Time of Hearing:  Chambers
V.
Judge: Hon. Elizabeth Gonzalez
ONECAP PARTNERS MM, INC, a Nevada
corporation; VINCENT W. HESSER, an
individual; DOE INDIVIDUALS I through X;
and ROE CORPORATIONS I through X,

Defendants.

ORDER DENYING DEFENDANT’S MOTION TO AMEND, ALTER, MODIFY
(AND/OR RECONSIDER) ORDER

The Motion to Amend, Alter, Modify (and/or Reconsider) Order filed with the Court on
November 22, 2019 (“Motion”) by Defendant judgment debtor Vincent W. Hesser (“Defendant™)
came before the Court on December 27, 2019, in Chambers, and with Defendant having appeared
in his moving papers through his counsel of record of the law firm A.M. Santos Law, Chtd., and

Plaintiff Kennedy Funding, Inc. (“Kennedy”)! having appeared in its moving papers through its

! Together with Defendant, the “Parties”.

06209-09/2340388_2.docx ,
VH000907

Case Number: 09A582746
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counsel of record, the law firm Holley Driggs Walch Fine Puzey Stein & Thompson. The'Motion
had challenged the Court’s ruling embodied in an Order Denying Defendant’s Motion for a Court
Order Declaring Judgment Expired entered on December 3, 2019 (“Order”). The Court, having
reviewed and considered the papers and pleadings on file in this Action (Eighth Judicial District
Court Case No. A-16-7362814-B) (the “Action™); and having read, reviewed, and considered the
evidence and argument presented by counsel to the Parties; and with good cause appearing:

THE COURT HEREBY FINDS that no new law or facts were presented by the
Defendant which would convince the Court that a different ruling is appropriate, and therefore
amendment, alteration, modification, or reconsideration of the Order are not warranted.

THEREFORE, IT IS HEREBY ORDERED, ADJUDGED, AND DECREED that the

Motion is DENIED.
IT IS SO ORDERED.
Dated this 21st dayof May , 2020
C%}MJE@Q
DISTRICT CQURTJUBGE’
Respectfully submitted by: Approved as to form and content by:
HOLLEY DRIGGS WALCH A.M. SANTOS LAW, CHTD.

FINE PUZ/EY'S EIN & THOMPSON

/ /! DID NOT RESPOND
/I \( VA |

<RIC H LLEY, ESQ. ANTONY M. SANTOS, ESQ.
Iﬁle; a 1\1312-5 3077 S, ESQ Nevada Bar No. 11265
ARDS, . 3275 S. Jones Blvd. Suite 104
Nevada Bar No 9349 Las Vegas, Nevada 89146

MARY LANGSNER, Ph.D.
Nevada Bar No. 13707
400 South Fourth Street, Third Floor

Las Vegas, Nevada 89101
Attorneys for Plaintiff Kennedy Funding, Inc.

Attorneys for Defendant Vincent W. Hesser

06209-09/2340388_2.docx
VH000908
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Electronically Filed
6/19/2020 1:02 PM
Steven D. Grierson

CLERK OF THE COUE !;
BYRON E. THOMAS. ESQ. &‘““ '

Nevada Bar No. 8906

3275 S. Jones Blvd. Ste. 104
Las Veaas. Nevada 89146
Phone: 702 747 3103
byronthomaslaw@gmail.com

Attorney for Defendant
Vincent Hesser

DISTRICT COURT
CLARK COUNTY NEVADA

*kk

KENNEDY FUNDING, INC., a New Jersey Case No.: A582746

. Dept. No.: XI
corporation.

Plaintiff,

Vs NOTICE OF APPEAL
ONECAP PARTNERS MM. INC. a Nevada
corporation; VINCENT W. HESSER, an
individual; DOE INDIVIDUALS I through X;

and ROE CORPORATIONS I through X,

Defendants
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VHO000909
Case Number: 09A582746
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Defendant Vincent Hesser, by and through undersigned counsel of Law Offices of
Byron Thomas hereby gives notice of his appeal the to the Nevada Supreme Court of the Order of
May 21, 2020 attached hereto as Exhibit “A”

Dated June 19, 2020

LAW OFFICES OF BYRON THOMAS

/s/ Byron E. Thomas

BYRON E. THOMAS, ESQ.

Nevada Bar No. 8906

3275 S. Jones Blvd., #104

Las Vegas, Nevada 89146

702 747-3103

Attorney for Defendant Vincent Hesser

VH000910
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Electronically Filed
5/21/2020 3:11 PM
Steven D. Grierson

CLERK OF THE COU
Michael F. Lynch &;‘“ﬁ ,ﬂb«w

Nevada Bar No. 8555

Lynch Law Practice, PLLC
3613 S. Eastern Ave.
Las Vegas, NV 89169
702.684.6000
Michael@LynchLawPractice.com
Attorney for Kennedy Funding, Inc.
DISTRICT COURT
CLARK COUNTY, NEVADA
* % %
KENNEDY FUNDING, INC., a New Jersey Case No.: 09A582746
corporation,
Dept No.: X1
Plaintiff,
V. NOTICE OF ENTRY OF ORDER

ONECAP PARTNERS MM, INC, a Nevada
corporation; VINCENT W. HESSER, an
individual; DOE INDIVIDUALS I through X
and ROE CORPORATIONS I through X,

Defendants.

PLEASE TAKE NOTICE that the Court has entered its Order Denying Defendant’s Motion
to Amend, Alter, Modify (And/Or Reconsider) Order, a true, correct, and complete copy of which is

attached hereto.
DATED May 21, 2020.
LYNCH LAW PRACTICE, PLLC

/s/ Michael F. Lynch

Nevada Bar No. 8555

3613 S. Eastern Ave.

Las Vegas, NV 89169
702.684.6000

Attorney for Kennedy Funding, Inc.

VH000912
Case Number: 09A582746
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CERTIFICATE OF SERVICE

I hereby certify that on this day, the foregoing document was E-Filed and E-Served on all
parties on the service list through the court’s electronic filing system.

I further certify that on this day, I mailed a copy of the foregoing document from Clark
County, Nevada, via first class U.S. Mail postage fully prepaid, to the following party(ies) at the
following address(es):

BYRON E. THOMAS. ESQ.
Law Offices of Byron Thomas
3275 S. Jones Blvd. Ste. 104
Las Vegas, Nevada 89146

ANTHONY M. SANTOS, ESQ.
AMSLC

3275 S. Jones Blvd. Ste. 104
Las Vegas, Nevada 89146

Attorneys for Vincent W. Hesser
Dated May 21, 2020.

/s/ Michael F. Lynch

VH000913
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Electronically Filed
5/21/2020 12:02 PM
Steven D. Grierson

CLERK OF THE COU
ODM w ,ﬁ»\w i
RICHARD F. HOLLEY, ESQ. '

Nevada Bar No. 3077

E-mail: rholley@nevadafirm.com

F. THOMAS EDWARDS, ESQ.
Nevada Bar No. 9549

E-mail: tedwards@nevadafirm.com
MARY LANGSNER, Ph.D.

Nevada Bar No. 13707

E-mail: mlangsner@nevadafirm.com
HOLLEY DRIGGS WALCH

FINE PUZEY STEIN & THOMPSON
400 South Fourth Street, Third Floor
Las Vegas, Nevada 89101
Telephone:  702/791-0308
Facsimile: ~ 702/791-1912

Attorneys for Kennedy Funding, Inc.

DISTRICT COURT
CLARK COUNTY, NEVADA
KENNEDY FUNDING, INC., a New Jersey Case No.: 09A582746
corporation, ~ Dept. No.:  XI
Plaintiff, Date of Hearing:  December 27, 2019
Time of Hearing:  Chambers
V.

Judge: Hon. Elizabeth Gonzalez
ONECAP PARTNERS MM, INC, a Nevada
corporation; VINCENT W. HESSER, an
individual; DOE INDIVIDUALS I through X;
and ROE CORPORATIONS I through X,

Defendants.

ORDER DENYING DEFENDANT’S MOTION TO AMEND, ALTER, MODIFY
(AND/OR RECONSIDER) ORDER

The Motion to Amend, Alter, Modify (and/or Reconsider) Order filed with the Court on
November 22, 2019 (“Motion”) by Defendant judgment debtor Vincent W. Hesser (“Defendant™)

came before the Court on December 27, 2019, in Chambers, and with Defendant having appeared
in his moving papers through his counsel of record of the law firm A.M. Santos Law, Chtd., and

Plaintiff Kennedy Funding, Inc. (“Kennedy”)' having appeared in its moving papers through its

! Together with Defendant, the “Parties”.

06209-09/2340388_2.doox _
VH000914

Case Number: 09A582746
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counsel of record, the law firm Holley Driggs Walch Fine Puzey Stein & Thompson. The-Motion
had challenged the Court’s ruling embodied in an Order Denying Defendant’s Motion for a Court

Order Declaring Judgment Expired entered on December 3, 2019 (“Order”). The Court, having

reviewed and considered the papers and pleadings on file in this Action (Eighth Judicial District
Court Case No. A-16-7362814-B) (the “Action”); and having read, reviewed, and considered the
evidence and argument presented by counsel to the Parties; and with good cause appearing:

THE COURT HEREBY FINDS that no new law or facts were presented by the
Defendant which would convince the Court that a different ruling is appropriate, and therefore
amendment, alteration, modification, or reconsideration of the Order are not warranted.

THEREFORE, IT IS HEREBY ORDERED, ADJUDGED, AND DECREED that the

Motion is DENIED.
IT IS SO ORDERED.
Dated this 21st  day of May , 2020
DISTRICT CQURTIUBGE’
Respectfully submitted by: Approved as to form and content by:
HOLLEY DRIGGS WALCH A.M. SANTOS LAW, CHTD.

FINE PUZ)EY}FEIN & THOMPSON

/l /\ ( DID NOT RESPOND
“RIC . HOLLEY, ESQ. ANTONY M. SANTOS, ESQ.
Iﬁle; OMAS 3077 S, ESQ Nevada Bar No. 11265
ARDS, . 3275 S. Jones Blvd. Suite 104
Nevada Bar No. 9349 Las Vegas, Nevada 89146

MARY LANGSNER, Ph.D.
Nevada Bar No. 13707
400 South Fourth Street, Third Floor

Las Vegas, Nevada 89101
Attorneys for Plaintiff Kennedy Funding, Inc.

Attorneys for Defendant Vincent W. Hesser

06209-09/2340388_2.docx
VH000915
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