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Text Box
Plaintiffs' Complaint filed on April 12, 2011, in Clark County District Court, Nevada, in the action captioned Seven Hills Master Community Association v. Granite Silver Development Partners, LP, Case No. A-11-639041-D ("Seven Hills action") (ISIC 4575-4591)
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9 

10 

II 

12 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

SEVEN HILLS MASTER COMMUNITY ) 
ASSOCIATION, A NEVADA NON-) 
PROFIT CORPORATION, ) 

) 
) 

Plaintiff, ) 
~ ) 

) 
GRANITE SILVER DEVELOPMENT ) 
PARTNERS, LIMITED PARTNERSHIP, a ) 
foreign limited partnership; FC-SIL VER ) 
CANYON, INC., a foreign corporation; ) 
AMERICAN NEVADA SEVEN HILLS ) 
LIMITED PARTNERSHIP, a Nevada ) 
limited partnership; SS SEVEN HILLS. ) 
INC., a Nevada corporation; SILVER ) 
CANYON CORPORATION, a Nevada ) 
corporation ; AMERICAN NEVADA ) 
COMPANY, LLC, a Nevada lim~ed ) 
liability Company; and DOES 1 through ) 
100, inclusive, ) 

) 
Defendants. 

A- 11 - 639041 - D 
Case No. 
Dapt. XXI I 
ARBITRATION EXEMPTIONS 
CLAIMED 

COMPLAINT 

1. Breach of Implied Warranties 
2. Strict liabiJ~ 
3. Negligence 
4. Breach of Express Warranties 
5. Declaratory Relief 

25 COMES NOW, Plaintiff SEVEN HILLS MASTER COMMUNITY ASSOC IATION, by 

26 and through their attorneys, David T. Pursiano, Esq., Laurel L Barry, Esq. and James V. 

27 Lavelle III,Esq., of Pursiano Barry Lavelle Bruce Hassin, LLP, complains of and allege as 

28 causes of action against the Defendants and each of them as follows: 
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2 

3 1. 

• • 
I. 

GENERAL ALLEGATIONS COMMON TO ALL CAUSES OF ACTION 

The Plaintiff, SEVEN HILLS MASTER COMMUNITY ASSOCIATION, 

4 r Plaintiff ') is a non~profrt corporation duly formed under the laws of the state of Nevada, 

5 composed of residential units and common area commonly known as "Seven Hills", located 

6 in the City of Henderson, Clark County, Nevada, which was formed and exists for the 

7 purpose of providing maintenance and preservation of the structures, Lots and Common 

8 Area and the ownership and maintenance of the Common Area in the Seven Hills 

9 community as defined, on information and belief, in that certain Tract Declaration of 

10 Covenants, Conditions and Restrictions recorded with the Official Records of Clark County, 

I) Nevada. For convenience, the real property, including the improvements thereon and 

12 Common Area, constituting the Seven Hills development will be referred to herein as the 

13 "Subject Property". 

14 2. The Association was created by virtue of Articles of Incorporation and Bylaws, 

15 which Articles were adopted pursuant to the laws of the State of Nevada and which Bylaws 

16 were properly adopted at a meeting of the Board of Directors; by virtue of the foregOing, the 

17 Association has been, and now is, a duly formed and existing corporation under of the laws 

18 of the State of Nevada. The principal place of business of the Association is within Clark 

19 County, Nevada. 

20 3. The Association, in accordance w ith its Articles of Incorporation, Bylaws and 

21 Declaration of Covenants, Conditions and Restrictions and pursuant to Nevada Revised 

22 Statutes, Chapter 116 of the "Common Interest Ownership Act", has the sale and exclusive 

23 right and duty to manage, operate, control, repair, replace and restore the common areas 

24 and other property located within the Seven Hills community, including the right to let 

25 conlracts to accomplish ~s duties and obligations, and has all of the powers necessary to 

26 carry out its rights and obligations, including the right, duty and power to contract for legal 

27 services to prosecute any action affecting the common area, when such action is deemed 

28 necessary by it, to enforce its powers, rights and obligations, including the bringing of this 

Pld\Complainl.wpd - 2 -
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• • 
action. Pursuant to Nevada law and consistent with the Covenants, Conditions and 

2 Restrictions applicable to the Association, the Association seeks recovery for damages to 

3 portions of the common area, specifically, the Association and Sub-Association entry 

4 monuments and adjacent landscape, irrigation and irrigation metering and the street light 

5 poles throughout the Seven Hills community including the electrical components connected 

6 to the light poles. 

7 4 . The Plaintiff is informed and believes and on that basis alleges the Defendant 

8 GRANITE SILVER DEVELOPMENT PARTNERS, LIMITED PARTNERSHIP, is, and at all 

9 relevant times, has been, a foreign limited partnership, authorized to do business in Clark 

to County, Nevada. including but not limited to development, construction , improvement, 

II andlor sale of the Subject Property. 

12 5. The Plaintiff is informed and believes and on that basis alleges the Defendant 

13 Fe-SILVER CANYON INC., is, and at all relevant times, has been, a foreign corporation 

14 duly organized and existing under the laws of some state and authorized to do business, 

IS and dOing business in Clark County, Nevada, Including but not limited to development, 

16 construction, improvement, and/or sale of the Subject Property. 

t7 6. The Plaintiff is informed and believes and on that basis alleges the Defendant 

18 AMERICAN NEVADA SEVEN HILLS LIMITED PARTNERSHIP, is, and at all relevanttimes, 

19 has been, a limited partnership duly organized and existing under the laws of Nevada and 

20 authorized to do business, and doing business in Clark County, Nevada, including but not 

21 limited to development, construction, improvement, and/or sale of the Subject Property. 

22 7. The Plaintiff is informed and believes and on that basis alleges the Defendant 

23 SS SEVEN HILLS, INC., is, and at all relevant times, has been, a corporation duly 

24 organized and existing under the laws of Nevada and authorized to do business, and doing 

25 business in Clarl< County, Nevada, including but not limited to development, construction, 

26 improvement, and/or sale of the Subject Property. 

27 8. The Plaintiff is informed and believes and on that basis alleges the Defendant 

28 SILVER CANYON CORPORATION, is, and at all relevant times, has been, a corporation 

Pld\Complainl .wpd - 3 -
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• • 
duly organized and existing under the laws of Nevada and authorized to do business, and 

doing business in Clark County. Nevada, including but not limited to development, 

construction, improvement, andlor sale of the Subject Property. 

9. The Plaintiff is informed and believes and on that basis alleges the Defendant 

AMERICAN NEVADA COMPANY, LLC, is, and al all relevant times, has been, a limited 

liability company duly organized and existing under the laws of Nevada and authorized to 

do business, and doing business in Clark County, Nevada, including but not limited to 

development, construction, improvement, andlor sale of the Subject Property. 

10. The Defendants sued herein as DOES 1 through 100, inclusive, are fictitious 

names of individual Defendants whose true names and capacities, whether individual, 

corporate, associate or otherwise at this time, are unknown to the Plaintiff; the Plaintiff is 

informed and believes and on that basis alleges that at all relevant times each of the 

Defendants sued herein as DOES 1 through 100, inclusive, was acting as the agent, 

servant and/or employee of his or her co-Defendants, and in doing the things hereinafter 

mentioned was acting in the scope of his or her authority as such agent, servant and 

employee, and with the permission and consent of his or her co-Defendants; and that each 

of sa id fICtitiously named Defendants, whether an agent or otherwise, participated in some 

manner as a builder, developer, contractor, subcontractor, materialman or supplier of goods 

or otherwise in the works of building and construction of the Subject Property, and is in 

some way liable or responsible to the Plaintiff on the facts hereinafter alleged, and caused 

injuries and damages proximately thereby. At such time as the Defendants' true names and 

capacities become known to the Plaintiff, the Plaintiff will ask leave of this court to amend 

this complaint to insert said true names and capacities. 

11. The Defendants sued herein as DOES 1 through 100, inclusive, are fictitious 

names of individual Defendants whose true names and capacrties, whether individual, 

corporate, associate or otherwise at this time, are unknown to the Pla intiff who, therefore, 

27 sue said Defendants by such fictitious names. Plaintiff is informed and believes and 

28 thereupon alleges that each of the Defendants designated herein as a Doe is responsible 

25 

26 
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• • 
in some manner for the events and happenings herein referred to, and in some manner 

2 caused the injuries and damages proximately thereby to the Plaintiff as herein alleged. 

3 Plaintiff will ask leave of this Court to amend this Complaint to insert the true names and 

4 capacities of the Doe Defendants when the same have been ascertained by Plaintiff, 

5 together with the appropriate charging allegations, and to join such Defendants in this 

6 action. 

7 12. The Plaintiff is informed and believes and on that basis alleges that at all 

8 relevant times the Defendants, including DOES, and each of them, were business entities 

9 and/or organizations who conducted business in the Clark County, Nevada and/or 

10 participated in the development, construction andlor sale of the Subject Property. 

11 13. Commencing at a date unknown to the Plaintiff, the Defendants, including 

12 DOES, and each of them, partiCipated in the manner set forth herein as to each, in the 

13 construction of works of improvement at the Subject Property, all of which are now owned 

14 by the Association as to the common area or which property is subject to the maintenance 

15 and preservation by the Plaintiff. 

16 14. The Plaintiff is informed and believes and on that basis alleges the 

17 Defendants, and each of them, were and are builders, engineers, contractors, 

18 subcontractors, suppliers, materialmen, or other persons, entities or professionals who 

19 participated in the construction, supervision, manufacture, and/or improvement of the 

20 Subject Property, and who perfonned works of labor, supplied materia ls, equipment and/or 

21 services necessary for the preparation, construction, supervision, manufacture and/or 

22 improvement of the Subject Property, with knowledge the Subject Property would be utilized 

23 as a residential community . In so doing, said Defendants, in their capacities as builders, 

24 engineers, contractors, subcontractors, suppliers, materialmen, or otherwise, caused the 

25 Subject Property, in particular the Association and Sub-Association entry monuments and 

26 the adjacent landscape, irrigation and irrigation metering and the community we street 

27 light poles including the electrical components, to be prepared, constructed , supervised, 

28 manufactured and/or improved through their own works of labor, their supplying of 

Pld\Complaint.wpd - 5 -
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• • 
materials, equipment andlor services, and through their causing other contractors and 

2 subcontractors. induding other Defendants herein, to perform works of labor, to supply 

3 materials, equipment andlor services, in order to property complete the construction of the 

4 Subject Property, so the same could be sold to and/or used by members of the public. 

5 15. After work at the project was completed, the Plaintiff became informed and 

6 believes and on that basis alleges the Subject Property, in particular the Association and 

7 Sub-Association entry monuments and the adjacent landscape, irrigation and irrigation 

8 metering and the community wide street light poles including the electrical components, are 

9 not of merchantable quality but, in fact, are defective and fail to meet all applicable building 

10 codes and industry standards, resulting in damage thereto. The damages known to the 

11 Plaintiff at this time are progressive and continue to worsen . 

12 16. The Plaintiff is informed and believes and on that basis alleges the Subject 

13 Property may be defective in ways and to extent not precisely known, but which will be 

14 inserted here and by way of amendment or will be established at the time of trial according 

15 to proof. 

16 17. Plaintiff has complied with all pre-filing requ irements of Nevada Revised 

17 Statutes Section 40.600 through 40.695, Nevada Revised Statutes Chapter 116 and the 

18 Association's governing documents. 

19 18. Plaintiff is informed and believes and on that basis alleges that the items 

20 generally referred to and particularly described herein were "known deficienciesM within the 

21 meaning of Nevada Revised Statutes Section 11 .203 in that the above..oescribed defects 

22 arose out of, were attributable to and are directly and proximately caused by the above-

23 described deficiencies in the design, specifications, planning, supervision, observation of 

24 construction, construction, development and/or improvement of the Subject Property, and 

25 that prior to that time when it was discovered by Plainti ff as set forth herein could not have 

26 been discovered by the exercise of reasonable diligence . Plaintiff, at all times herein 

27 mentioned, relied on the skill of Defendants and DOES 1 through 100, inclusive, in 

28 developing and constructing the Subject Property to be reasonably fit for the intended 
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• • 
purpose. 

2 19. As a result acts and omissions of the Defendants, the Plaintiff has been forced 

3 to hire counsel to prosecute this action, incurring attorneys fees and costs. 

4 

5 

6 

11. 

fiRST CAUSE Of ACTION 

(Breach of Implied Warranties Against All Defendants) 

7 20. The Plaintiff refers to and incorporates by reference paragraphs 1 through 19 

8 as though fully set forth at this point. 

9 21 . The Plaintiff is informed and believes and on that basis alleges that as 

10 contractors the Defendants, including DOES, and each of them. knew the Subject Property 

11 would be used by members of the public for residential purposes and said Defendants knew, 

12 or reasonably should have known. the persons would do so without inspection for the defects 

13 set forth herein. 

14 22 . The Plaintiff is informed and believes and on that basis alleges the Defendants, 

15 including DOES, and each of them, at all times herein mentioned, were and are merchants 

16 with respect to the works of improvement at the common area thereof and said Defendants 

17 impliedly warranted these works of improvement were of merchantable quality, were 

18 constructed in a reasonably workmanlike manner and fit for their intended purpose. 

19 23. The Plaintiff is informed and believes and on that basis aJleges the Subject 

20 Property, in particular the Association and Sub·Association entry monuments and the 

21 adjacent landscape, irrigation and irrigation metering and the community wide street light 

22 poles including the electrical components, were and are not of merchantable quality nor fit 

23 their intended purpose but are defective, and other components and sources not yet 

24 identified or ascertained are not performing in the manner intended. The works of 

25 improvement at the Subject Property are not of merchantable quality, but. in fact. are 

26 defective and have resulted in damages as stated and alleged herein. 

27 24. The Plaintiff is informed and believes and on that basis alleges the Subject 

28 Property is not of merchantable quality, but instead, is defective in that it demonstrates 
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• • 
improper, nonexistent and/or inadequate design and/or construction of the Association and 

2 Sub·Association entry monuments and the adjacent landscape, irrigation and irrigation 

3 metering and the community wide street light poles including their electrical components. 

4 These defective conditions have resulted in damaged and defective real property. The 

5 Plaintiff is informed and believes and on that basis alleges the Subject Property may be 

6 additionally defective in ways and to the extent not precisely known, but which will be 

7 inserted herein by way of amendment or will be established at the time of trial, according to 

8 proof. 

9 25. The Association has properly notified the Defendants of the defective 

10 conditions as alleged herein and, notwithstanding such notice, the Defendants have failed 

11 to cause the appropriate restoration and/or repair to be made at their cost and expense. 

12 26 . The Plaintiff is informed and believes and on that basis alleges the 

13 above-described defects arose out of, were attributable to, and are directly and proximately 

14 caused by the above-described deficiency in the design, specifICation, planning, supervision, 

15 observation of construction, construction, development and/or improvement of the Subject 

16 Property, and prior to the time they were discovered by the Plaintiff as set forth herein, could 

17 not have been discovered by the exercise of reasonable diligence. 

18 27. The Plaintiff is informed and bel ieves and on that basis alleges that as a direct 

19 and proximate result of the defects set forth herein and the breach of the aforesaid implied 

20 warranties by the Defendants, and each of them, the Plaintiff has suffered damages in an 

21 amount precisely unknown, but believed to be in excess of this court's jurisdiction in that it 

22 has been, and will hereafter be, required to perform works of repair, restoration and 

23 construction to defective portions of the Subject Property to prevent further damage and to 

24 restore those portions of the Subject Property to their proper condition. Further, the Plaintiff 

25 has and will incur expert fees and costs to investigate the defective conditions to detennine 

26 the nature, extent and cause of the defects as well as the reasonable and appropriate 

27 repairs . The Plaintiff will establish the precise amount of such damages at trial , accord ing 

28 to proof. 
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28. The Plaintiff is informed and believes and on that basis alleges as a further 

2 direct and proximate result of the defective condition afthe Subject Property, the members' 

3 afthe association, consisting of owners of residential units at Seven Hills Master Community 

4 Association, interests in the Subject Property and the value thereof have been reduced and 

5 diminished. All of Ihe above-described damages have occurred. bullhe amount thereof is 

6 precisely unknown. When the precise amount is known, it will be established by way of 

7 amendment to these pleadings or according to proof at the time of trial. 

8 29. The Pla intiff is informed and believes and on that basis alleges as a further 

9 direct and proximate result of the defective condition of the Subject Property, the Plaintiff 

10 was compelled to retain legal counsel to obtain recovery for the defective conditions. 

II Therefore, the Defendants are liable to the Plaintiff for those attorneys' fees reasonably 

12 incurred in order to obtain compensation, in an amount to be determined at trial. 

13 

14 

15 

III. 

SECOND CAUSE OF ACTION 

(Strict Liability Against All Defendants) 

t6 30. The Plaintiff refers to and incorporates by reference paragraphs 1 through 29 

17 as though ful ly set forth at this point. 

18 31. Subsequent to the completion of the works of improvement. the Subject 

19 Property has been defective as herein alleged and the defects were neither known nor 

20 apparent to prospective purchasers by reasonable inspection at the time of sale and 

21 purchase. The Plaintiff is informed and believes and on that basis alleges that the Subject 

22 Property may be additionally defective in ways and to the extent not precisely known, but 

23 which will be inserted by way of amendment or will be established at 1he time of trial, 

24 according to proof. 

25 32. The Defendants named herein and DOES 3 through 100. inclusive. knew or 

26 had reason to know the purchasers of the Subject Property would rely on the skil ls, judgment 

27 and e)(pertise of each of the Defendants herein named in producing and constructing the 

28 Subject Property such that it be reasonably fit for its intended purpose. 

P]d"lComplilint.wpd ·9 · 

ISle 4584 

Case 2:15-cv-00460-JAD-PAL   Document 42-16   Filed 09/19/16   Page 10 of 17

AA002262

bes
Highlight

JLB
Highlight

JLB
Highlight



• • 
33. The Plaintiff has timely notified the Defendants of the defective conditions but 

2 notwithstanding such notice the Defendants have declined and failed to acknowledge 

3 responsibility for the same, or otherwise cause the appropriate restoration and/or repair to 

4 be made at their cost 

S 34. The Defendants, and each of them, as builders, are strictly liable and 

6 responsible to the Plaintiff for all damages suffered as a result of the above-described 

7 deficiencies. 

8 35. The Plaintiff is informed and believes and on that basis alleges as a direct and 

9 proximate result of the defective conditions alleged herein, the Plaintiff has suffered 

10 damages in an amount precisely unknown, but believed to be in excess of this court's 

11 jurisdiction in that it has been, and now is, required to perform works of construction, 

12 restoration and repair to portions of the Subject Property to prevent further damage and to 

13 restore the same to its proper condition. Further, the Plaintiff has and will incur expert fees 

14 and costs to investigate the defective conditions to determine the nature, extent and cause 

15 of the defects as well as the reasonable and appropriate repairs. The Plaintiff will establish 

16 the precise amount of such damages at trial , according to proof. 

17 36. The Plaintiff is informed and believes and on that basis alleges as a further 

18 direct and proximate result of the defective condition of the Subject Property, the members' 

19 interests in the Subject Property and the value thereof have been reduced and diminished. 

20 All of the above-described damages have occurred, but the amount thereof is precisely 

21 unknown. When the precise amount is known, it will be established by way of amendment 

22 to these pleadings or according to proof at the time of trial. 

23 37. The Plaintiff is informed and believes and on that basis alleges as a further 

24 direct and proximate result of the defective conditions of the Subject Property, the Plaintiff 

25 was compelled to retain legal counsel to obtain recovery for the defective conditions. 

26 Therefore, the Defendants are liable to the Plaintiff for those attorneys' fees reasonably 

27 incurred in order to obtain compensation in an amount to be determined at trial . 

28 '" 
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IV. 

THIRD CAUSE OF ACTION 

(Negligence Against All Defendants) 

4 38. The Plaintiff refers to and incorporates by reference paragraphs 1 through 37 

5 as Ihough fully set forth at Ihis point. 

6 

7 

8 

9 

10 

II 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

39. The Plaintiff is informed and believes and on that basis alleges the Defendants, 

and each of them, including DOES, were and are builders, contractors, subcontractors, 

suppliers, materialmen , architects and/or engineers, or other persons, entities or 

professionals who participated in the process of developing design, engineering and/or 

construction arthe Subject Property and who performed works of labor, supplied materials, 

equipment and/orservices necessary tarlhe building and construction, including supervision 

of construction of the Subject Property with the knowledge that the Subject Property wou ld 

be sold to and used by members of the public. In so doing, said Defendants, in their 

capacity as developer builder, contractor, subcontractor, supplier, materialman, architect, 

engineer and/or general contractor or otherwise, caused the Subject Property to be 

designed , engineered and/or constructed through their own works of labor, and supplying 

of materials, equipment and services, and through causing other contractors and 

subcontractors, including other Defendants, to perfonn works of labor, and to supply 

materials, equipment and services in order to properly complete the Subject Property so it 

could be sold to and used by members of the general public. 

40. The Plaintiff is informed and bel ieves and on that basis alleges that all the 

Defendants named herein, whether developer builder, contractor, subcontractor, supplier, 

materialman, architect, engineer or otherwise, perfonned work, labor and/or services upon 

the Subject Property and each knew or should have known that if the Subject Property was 

not properly or adequately designed, engineered, supervised and/or constructed, owners 

and users would be subslanlially damaged Ihereby and Ihe Subjecl Property wou ld be 

defective and not of merchantable quality. Likewise, the Defendants knew or reasonably 

should have known that if the Subject Property was not adequately designed, engineered, 
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• • 
constructed , or installed, that the owners and users would be substantially damaged thereby 

2 and the Subject Property would be defective and not of merchantable quality. 

3 41 . The Defendants named herein were under a duty to exercise ordinary care as 

4 developer, builder, contractor, subcontractor. supplier, materialman, architect, engineer or 

5 otherwise to avoid reasonably foreseeable injury to users, owners and purchasers of the 

6 Subject Property and knew, and should have foreseen with reasonable certainty that 

7 purchasers, owners and/or users would suffer the monetary damages set forth herein if said 

8 Defendants failed to perform their duty to cause the Subject Property to be designed. 

9 engineered and completed in a proper and workmanlike manner. 

IO 42. In performing the works as developer, builder, contractor, subcontractor, 

II supplier. materialman, architect, engineer or otherwise, the Defendants, and each of them, 

12 failed and neglected to perform the work, labor and services properly or adequately in that 

13 each of said Defendants has negligently, carelessly and in an unworkmanlike manner 

14 performed their work, labor and/or services such that the Subject Property as described 

15 herein is deSigned, engineered and/or constructed improperly, negligently, carelesslyandlor 

16 in an unworkmanlike manner. 

17 43. The Plaintiff is informed and believes and on that basis alleges the Defendants, 

18 and each of them, in addition to that heretofore alleged, violated the Building Codes and 

19 regulations of the Clari< County, the Uniform Building Codes and/or the Nevada Revised 

20 Statutes relating to development, common interest subdivisions, trade professionals, design 

2 J professionals, construction and sales of real estate. 

22 44. The Plaintiff is infonned and believes and on that basis alleges, in addition to 

23 that heretofore alleged, the damages sustained by the Plaintiff were proximately caused by 

24 the violations of the Codes alleged above. 

25 45. The Plaintiff IS infonned and believes and on that basis alleges the damages 

26 sustained by the Plaintiff are those which the Codes were designed to prevent and the 

27 Plaintiff and its members are within the class of persons for whose protection the Codes 

28 were adopted. 
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• • 
46. As a direct and proximate result of the foregoing violations of codes, 

2 negligence, carelessness and unworkmanlike conduct, actions and/or omissions by said 

3 Defendants, the Plaintiff has suffered damages in an amount precisely unknown, but 

4 believed to be in excess of this court's jurisdiction, in that it has been, and now is, required 

5 to perform works of construction, restoration and repair to portions of the Subject Property 

6 to prevent further damage and to restore the same to its proper condition. Further, the 

7 Plaintiff has and will incur expert fees and costs to investigate the defective conditions to 

8 determine the nature, extent and cause of the defects as well as the reasonable and 

9 appropriate repairs. The Plaintiff the precise amount of such damages at trial, accord ing to 

10 proof. 

11 47. The Plaintiff is informed and believes and on that basis alleges as a further 

J 2 direct and proximate result of the defective condition of the Subject Property, the Plaintiff and 

13 its members interests in the Subject Property and the value thereof have been reduced and 

14 diminished. All of the above-described damages have occurred, but the amount thereof is 

15 precisely unknown. When the precise amount is known, it will be established by way of 

16 amendment to these pleadings or according to proof at the time of trial. 

17 48. The Plaintiff is informed and believes and on that basis alleges as a further 

18 direct and proximate result of the defective condition of the Subject Property, the Plaintiff 

19 was compelled to retain legal counsel to obtain recovery for the defective conditions. 

20 Therefore, the Defendants are liable to the Plaintiff for those attorneys' fees reasonably 

21 incurred in order to obtain compensation in a sum to be determined at trial. 

22 V. 

23 FOURTH CAUSE OF ACTION 

24 (Breach of Express Warranties against all Defendants) 

25 49. The Plaintiff refers to and incorporates by reference paragraphs 1 through 48 

26 as though fully set forth at Ihis point. 

27 50. Plaintiff is informed and believes and based thereon alleges that Defendants 

28 and DOES 1 through 100, inclusive, expressly warranted through sales brochures of the 

Pld\Complai nLwpd - 13 -

ISIC 4588 

Case 2:15-cv-00460-JAD-PAL   Document 42-16   Filed 09/19/16   Page 14 of 17

AA002266

bes
Highlight



• • 
Association Development, related advertising, circulars and materials; and through the 

2 contracts of sale and related sales warranty information regarding the Association 

3 Development, that the Subject Property was designed and constructed in a commercially 

4 reasonable and habitable manner when Defendants offered the common areas and 

5 appurtenances of Ihe Subject Property for sale to the general public. 

6 51 . Plaintiffs members relied on Defendants express representations that the 

7 Subject Property was marketed for sale to the general public, and thus of merchantable 

8 qualitysuitablefortheir intended purpose, without major, significant defective causes, effects 

9 or conditions, un·remedied or unrepaired by said Defendants. 

10 52. Defendants breached these express warranties by selling the common areas 

11 and appurtenances of the Subject Property with the above-described deficiencies in the 

12 design, specification, planning supervision, observation of construction, development and/or 

13 improvement and repair of the Subject Property. 

14 53. As a direct and proximate result of the breach of the express warranties by 

15 Defendants as herein above alleged, Pla intiff and its members suffered damages stemming 

16 from the construclion defects at the Subject Property. 

17 54. Plaintiff is informed and believes and thereupon alleges that as a direct and 

18 proximate result of the breaches set forth herein, Plaintiff has suffered damages in an 

19 amount precisely unknown, but believed to be within the jurisdiction Of the Court in that it has 

20 been and will hereafter be required to perform investigations and works of repair, restoration, 

21 and construction to portions of the Subject Property to prevent further damage and to restore 

22 the structures to their proper condition and/or will suffer damages in an amount the full 

23 nature and extent of which shall be ascertained according to proof at trial. 

24 

25 

26 

VI. 

FIFTH CAUSE OF ACTION 

(Declaratory Relief against the Defendanls) 

27 55. The Plaintiff refers to and incorporates by reference paragraphs 1 through 54 

28 as though fully set forth at this point. 
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56. Plaintiff is informed and believes and thereupon alleges that an actual 

2 controversy now exists between Plaintiff and Defendants regarding the interpretation ofNRS 

3 40.600 at. seq. as it relates to the Plaintiffs' pre-litigation claims and this Complaint. the 

4 determination of which is essential to the administration of justice in this lawsuit. In 

5 particular, Plaintiff alleges that these Defendants failed to respond to certain defects 

6 pursuantta NRS 40.600 et. seq., and therefore forfeited its right to repair under NRS 40.600 

7 at. seq.. Plaintiff is informed and believes and thereupon alleges that Defendants assert 

8 they were never provided an opportunity to make repairs before litigation was initially 

9 commenced. Plaintiffs' assert that Defendants were given the opportunity to, and in fact, in 

10 some cases, did attempt to make repairs, however the repairs have since failed , 

II necessitating the commencement of litigation. Plaintiffs further allege that irrespective of the 

12 Court's determination on this single issue, pursuant to NRS 40.600 st. seq. , this action was 

13 proper1y commenced and the Plaintiff has standing to commence this action. 

14 57. Plaintiff desire ajudicial determination of their respective rights including a stay 

15 of any and all applicable statutes of repose or limitation pending further discovery implicating 

16 design professionals not yet named pursuant to NRS 40.6884; and a judicial determination 

17 of duties owed by the Defendants in connection with the matters herein alleged and a 

18 judgment in Plaintiffs' favor, as to any obligations by Defendants, and each of them, owed 

19 to Plaintiff. 

20 58. Plaintiff is informed and believes and thereupon alleges that if it is determined 

21 that these Defendants did not respond to certain defects, then the Court may impose certain 

22 penalties against Defendants and not award attorney's fees to these Defendants and may 

23 not deny an award of attorney's fees to Plaintiff. 

24 WHEREFORE, the Plaintiff prays judgment against the Defendants, and each of 

25 them, as follows: 

26 1. For compensatory damages in excess of this court's minimum jurisdiction of 

27 fifty thousand dollars ($50,000.00) according to proof; 

28 2. For costs of suit incurred herein, including all costs as provided for by statute; 
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3. For attorneys' fees reasonably incurred to obtain compensation for the 

2 defective conditions; 

3 

4 

5 

6 

7 

8 

9 

10 

II 

12 

\3 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

4. For all interest as provided by law, including pre-judgment interest; and 

5. For such other and further relief as the court deems just and proper. 

Dated this I z.~y of April, 2011 . 
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Nevada State Bar No. 000555 
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HOME OFFICE 

3503 N,W, 63RO STREET 
SUITE 204 
OKLAHOMA CITY, OK 73116 
P,O, BOX 23198 
OKLAHOMA CITY, OK 73123 
PHONE: 405,840,0950 
FAX: 405,840,0584 
www,midlandsclaim,com 

WORKERS COMPENSATION 
DIVISION 
P,O, BOX 238808 
OKLAHOMA CITY, OK 73123 

LOCATIONS 

CALIFORNIA 
23801 CALABASAS ROAD 
SUITE 2000 
CALABASAS, CA 91302 
P,O. BOX 8909 
CALABASAS, CA 91372 
PHONE: 818,224.2134 
FAX: 818.224,2169 
LICENSE #: 2085815 

FLORIDA 
7257 N.W. 4TH BOULEVARD 
SUITE 11 
GAINESVILLE, FL 32607 
PHONE: 352.331.2355 
FAX: 352.331.2356 

NEW YORK 
51 EAST 42ND STREET 
SUITE 616 
NEW YORK, NY10017 
PHONE: 212.681.8308 
FAX: 212,681.8307 

TEXAS 
160 ADDISON TOWER 
16415 ADDISON ROAD 
ADDISON, TX 75001 
PHONE: 972,588,2002 
FAX: 972.588.2090 

OMAG 
4130 NORTH LINCOLN 
BOULEVARD 
OKLAHOMA CITY, OK 73105 
PHONE: 405,525.4049 
FAX: 405.525,0009 

April 26, 2010 

ATTN KEVIN 
HELM & ASSOC 

.,n." 
MIDLANDS CLAIM 

VIA REGULAR & CERTIFIED MAIL 
(RETURN RECEIPT REQUESTED) 

2810 W CHARLESTON BLVD 
SUITE G 67 
LAS VEGAS NV 89102 

Re: Seven Hills HOA v. Silver Canyon Partnership, et al. 
Insured CEDCO, Incorporated 
Policy No. 018ER0905001 
Policy Dates June 1, 2009 to June 1, 2010 
Claimant Seven Hills HOA 
Our File No. 106134 

Note: We appreciate receiving all information electronically whenever 
possible. Please reference our file number on all correspondence and 
in the event you cannot respond electronically, please respond to the 
undersigned at the Home Office address. 

Dear Mr. Helm: 

On behalf of lronshore Specialty Insurance Company (hereinafter, 
"Ironshore"), this letter will serve to acknowledge receipt of the above 
captioned matter by this office. We are the claim administrators for this 
program. Please make note of our claim number and direct all future 
correspondence to this office, to the attention of this writer using our claim 
number as a reference. 

Based on these documents and other information submitted, we have 
determined that this claim does not fall within the scope of coverage, or is 
otherwise excluded from coverage under the lronshore policy, or policies 
issued to CEDCO, Incorporated. As such, unless additional, new or 
different information is provided, Ironshore must deny your request for 
coverage in this matter. Our reasons for concluding that there is no 
coverage are explained below. 
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To: Helm & Associates 
Re: Seven Hills HOA v. Silver Canyon Partnership, et al. 
Date: April 26, 2010 

Factual Background 

This action involves single-family residences and common areas in the Seven Hills 
development located in the city of Henderson, Nevada. It appears CEDCO, 
Incorporated completed their work on the homes/lots involved in this case from 2000 
through 2001. 

The documents supplied to us revealed the construction involved in this project was 
completed by CEDCO, Incorporated before the policy inception date . 

The Pblicy 

Ironshore issued Policy Number 018ER0905001 with effective dates of June 1, 2009 to 
June 1, 2010. The policy contains an Each Occurrence Limit of $1,000,000.00 and a 
General Aggregate Limit in the amount of $2,000,000.00. 

Based on the facts of this matter as reported to Ironshore, when compared to the terms, 
conditions, exclusions and endorsements of the lronshore policy or policies at issue, 
this claim does not fall within the coverage provided under the policy or policies under 
which coverage is being sought. 

Declination of Coverage 

Ironshore respectfully disclaims coverage in this matter subject to the terms, conditions, 
exclusions and limits of the Ironshore policy, and the applicable law. CEDCO, 
Incorporated completed their work on this project prior to inception of the policy. 
Therefore, coverage would not be triggered due in part to the Continuous or 
Progressive Injury or Damage Exclusion. 

Who is an Insured 

The policy contains a description of who is considered an insured under the policy. 
SECTION II WHO IS AN INSURED, states: 

1. If you are designated in the Declarations as: 

a. An individual, you and your spouse are insureds, but only with 
respect to the conduct of a business of which you are the sole 
owner. 

2 
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To: Helm & Associates 
Re: Seven Hills HOA v. Silver Canyon Partnership, et al. 
Date: April 26, 2010 

b. A partnership or joint venture, you are an insured. Your members, 
your partners, and their spouses are also insureds, but only with 
respect to the conduct of your business. 

c. A limited liability company, you are an insured. Your members are 
also insureds, but only with respect to the conduct of your business. 
Your managers are insureds, but only with respect to their duties as 
your managers. 

d. An organization other than a partnership, joint venture or limited 
liability company, you are an insured. Your "executive officers" and 
directors are insureds, but only with respect to their duties as your 
officers or directors. Your stockholders are also insureds, but only 
with respect to their liability as stockholders. 

e. A trust, you are an insured. Your trustees are also insureds, but 
only with respect to their duties as trustees. 

2 Each of the following is also an insured: 

a. Your "volunteer workers" only while performing duties related to the 
conduct of your business, or your "employees ", other than either 
your "executive officers" (if you are an organization other than a 
partnership, joint venture or limited liability company) or your 
managers (if you are a limited liability company), but only for acts 
'within the scope of their employment by you or while performing 
duties related to the conduct of your business. 

However, none of these "employees" or "volunteer workers" are insureds 
under this policy with respect to: 

(1) "bodily injury" or "personal and advertising injury": 

(a) To you, to your partners or members (if you are a 
partnership or joint venture), to your members (if you are a 
limited liability company), to a, co-employee" while in the 
course of his or her employment or performing duties related 
to the conduct of your business, or to your other "volunteer 
workers" while performing duties related to the conduct of 
your business; 

3 
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To: Helm & Associates 
Re: Seven Hills HOA v. Silver Canyon Partnership, et al. 
Date: April 26, 2010 

(b) To the spouse, child, parent, brother or sister of that co 
"employee" or "volunteer worker" as a consequence of 
Paragraph (i) (a) above; 

(c) For which there is any obligation to share damages with or 
repay someone else who must pay damages because of the 
injury described in Paragraphs (i)(a) or (b) above; or 

(d) Arising out of his or her providing or failing to provide 
professional health care services. 

SECTION 1/- WHO IS AN INSURED is amended by Endorsement - ADDITIONAL 
INSURED - OWNERS, LESSEES OR CONTRACTORS - AUTOMATIC STATUS 

WHEN REQUIRED IN CONSTRUCTION AGREEMENT WITH YOU 

This endorsement modifies the insurance policy and reads as foffows: 

A. Section /I - Who Is An Insured is amended to include as an additional insured 
any person or organization for whom you are performing operations when you 
and such person or organization have agreed in writing in a contract or 
agreement that such person or organization be added as an additional insured 
on your policy. Such person or organization is an additional insured only with 
respect to liability for "bodily injury", "property damage I or "personal and 
advertising injury" caused, in whole or in part, by: 

1. Your acts or omissions; or 
2. The acts or omissions of those acting on your behalf; 

in the performance of your ongoing operations for the additional insured. 

A person's or organization's status as an additional insured under this 
endorsement ends when your operations for that additional insured are 
completed. 

It is further agreed that such insurance as is afforded by this Policy for the 
benefits of an additional insured shaff be primary and non-contributory. 

B. With respect to the insurance afforded to these additional insureds, the foffowing 
additional exclusions apply: 

This insurance does not apply to: 

4 
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To: Helm & Associates 
Re: Seven Hills HOA v. Silver Canyon Partnership, et al. 
Date: April 26, 2010 

1. "Bodily injury", "property damage" or ''personal and advertising injury" 
arising out of the rendering of, or the failure to render, any professional 
architectural, engineering or surveying services, including: 

a. The preparing, approving, or failing to prepare or approve, maps, 
shop drawings, opinions, reports, surveys, field orders, change 
orders or drawings and specifications; or 

b. Supervisory, inspection, architectural or engineering activities. 

2. "Bodily injury" or ''property damage" occurring after: 

a. All work, incfuding materials, parts or equipment furnished in 
connection with such work, on the project (other than service, 
maintenance or repairs) to be performed by or on behalf of the 
additional insured(s) at the location of the covered operations has 
been completed; or 

b. That portion of ''your work" out of which the injury or damage arises 
has been put to its intended use by any person or organization 
other than another contractor or subcontractor engaged in 
performing operations for a principal as a part of the same project. 

c. "Property Damage" which manifests after expiration of the Policy. 

This endorsement forms a part of the Policy to which attached, effective on the 
inception date of the Policy unless otherwise stated herein. 

All other terms, exclusions and conditions of the policy remain unchanged. 

The Ironshore policy also includes the (IB.EX.014B 7/0BEd) endorsement below: 

CONTINUOUS OR PROGRESSIVE INJURY OR DAMAGE EXCLUSION 

This endorsement modifies insurance provided under the following: 

COMMERCIAL GENERAL LIABILITY COVERAGE PART 

This insurance does not apply to any "bodily injury' or "property damage": 

t which first existed, or is alleged to have first existed, prior to the inception 
date of this policy. "Property damage" from ''your work", or the work of any 
additional insured, performed prior to policy inception will be deemed to 
have first existed prior to the policy inception, unless such ''property 
damage" is sudden and accidental and takes place within the policy 
period; or 
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To: Helm & Associates 
Re: Seven Hills HOA v. Silver Canyon Partnership, et al. 
Date: April 26, 2010 

2. which was, or is alleged to have been, in the process of taking place prior 
to the inception date of this policy, even if the such "bodily injury" or 
"property damage" continued during this policy period; or 

3. which is, or is alleged to be, of the same general nature or type as a 
condition, circumstance or construction defect which resulted in "bodily 
injury" or "property damage" prior to the inception date of this policy. 

This endorsement forms a part of the Policy to which attached, effective on the 
inception date of the Policy unless otherwise stated herein. 

All other terms, conditions and exclusions remain unchanged. 

lronshore respectfully declines coverage based upon the Continuous or Progressive 
Injury or Damage Exclusion. The notice of completion date or dates related to this claim 
indicates that the project was completed by CEDCO, Incorporated prior to inception of 
the lronshore policy. 

Another important aspect of the Ironshore policy is the endorsement below: 

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULL Y. 

EXCLUSION - DESIGNATED OPERATIONS COVERED BY A CONSOLIDATED 
(WRAP-UP) INSURANCE PROGRAM 

This endorsement modifies insurance provided under the following: 

COMMERCIAL GENERAL LIABILITY COVERAGE PART 

SCHEDULE 

Description and Location of Operation(s): 

All Operations: 

(If no entry appears above, information required to complete this endorsement will be 
shown in the Declarations as applicable to this endorsement) 

The following exclusion is added to paragraph 2., 
Exclusions of Coverage A - Bodily Injury and Property Damage Liability (Section I -
Coverages): 
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To: Helm & Associates 
Re: Seven Hills HOA v. Silver Canyon Partnership, et aL 
Date: April 26, 2010 

This insurance does not apply to "bodily injury" or "property damage" arising out of 
either your ongoing operations or operations included within the "products-completed 
operations hazard" at the location described in the Schedule of this endorsement, as a 
consolidated (wrap-up) insurance program has been provided by the prime 
contractor/project manager or owner of the construction project in which you are 
involved. 

This exclusion applies whether or not the consolidated (wrap-up) insurance program: 
1) Provides coverage identical to that provided by this Coverage Part; 
2) Has limits adequate to cover all claims; or 
2) Remains in effect. 

All other terms, conditions and exclusions remain unchanged. 

Conclusion 

Based on our review of the materials and information submitted regarding the subject 
construction project, Ironshore must respectfully decline coverage for this claim. Our 
reasons for this conclusion include: 

• The claims made do not fall within the scope of the insuring agreement as 
discussed above; 

• The project was completed by CEDCO, Incorporated prior to the Ironshore 
policy's issue date and is excluded under the Continuous or Progressive Injury or 
Damage Exclusion. 

Our reasons for denying your claim as stated in this correspondence, while 
comprehensive are not necessarily exhaustive, or complete. Ironshore specifically 
reserves the right to supplement, modify or change its reasons for limiting, or denying 
coverage under any terms conditions, or provisions of the policy as issued regardless of 
whether those provisions or reasons are now known, or stated herein. If you believe 
this denial of coverage is in error, lronshore would appreciate any new or different 
information you have regarding our analysis or conclusions as stated herein. Ironshore 
stands willing to review any information or analysis you wish to provide lronshore 
regarding this coverage position. lronshore reserves the right to review the coverage 
position again, and change or add to it, should additional facts come to Ironshore's 
attention. 

It is expressly understood that any further action undertaken by Ironshore in the 
investigation or the handling this action shall not be construed as a waiver of the rights 
of Ironshore to deny coverage under CEDCO, Incorporated's policy. 
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To: Helm & Associates 
Re: Seven Hills HOA v. Silver Canyon Partnership, et aL 
Date: April 26, 2010 

Ironshore reserves the right to commence and prosecute any legal action including but 
not limited to a declaratory relief action to obtain a judicial determination of whether the 
policies afford coverage for any of the claims made or damages sought in this matter. 

Note: We appreciate receiving all information electronically whenever possible. 
Please reference our file number on all correspondence and in the event you 
cannot respond electronically, please respond to the undersigned at the Home 
Office address. 

Yours very truly, 

~ 
MIDLANDS CLAIM ADMINISTRATORS, INC. 
P.O. Box 23198 
Oklahoma City, OK 73123 
405-840-0950 
ipspearman@midman.com 

JPS/mb 

cc: CEDCO 
6670 W. Silverado Ranch Blvd 
Las Vegas, NV 89130 

Attn: Diane 
Travelers 
PO Box 71018 
Las Vegas, NV 71018 
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