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HOMES [NC., a Nevada corporation; 
AMERICAN WEST DEVELOPMENT, a 
Nevada corporation; and DOES 1 through 
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Defendants . 

61t-------------------~ 
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7 COME NOW LINDA BENNETT; JOSEPH GRA YSON AND PATRICE COLEMAN· 

8 GRAYSON; STEVEN AND BARBARA CORWIN; DONALD AND JENNIFER DERMER; 
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13 AND BECKY LILLEY, TRUSTEES OF THE LILLEY FAMILY TRUST; THEODORE AND 

14 ILEENE MANAHAN; GARY MEDINA; CONNIE MERTIN; RUTH PRANGE; JEANENE 
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16 STELLA; EDDIE AND SHARON STUBBS; ROGER AND JANAN THOMPSON, Plaintiffs 
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22 HOMES, INC.") and DOES I through 100. inclusive, and each of them (collectively, "Defendants") 

23 allege as follows: 

24 I. PlaintiffUNDA BENNEIT is a resident of Clark County, Nevada and is the 

25 beneficial owner of the real property within the American West Classics Development (hereinafter 

26 "Classics"), located ai, 37 17 Heather Lily Court, Las Vegas, Nevada; 

27 11/ 

28 11/ 
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2. Plaintiffs JOSEPH ORA YSON and PATRICE COLEMAN·GRA YSON are residents 

of Clark County, Nevada and are the beneficial owners oftne real property within the Classics 

Development located at 9056 Lawton Pine Avenue, Las Vegas, Nevada; 

3. Plaintiffs STEVEN and BARBARA CORWIN are residents of Clark County, 

Nevada, and arc thc beneficial owners orthe real property within the Classics Development located 

at 3708 Plum Blossom Court, Las Vegas, Nevada; 

4. Plaintiffs DONALD and JENNIFER DERMER arc residents of Clark County, Nevada 

and are the beneficial owners or the real property within thc Classics Development located at 3716 

Heather Lily Court, Las Vegas, Nevada; 

5. Plaintiff PHILLIP DICKINSON is the Trustee of the P.W. DICKINSON Qualified 

Personal Residential Trust. Plaintiff DICKINSON is a resident of Clark County, Nevada and thc 

beneficial owne r of the real property with in the Classics Development located at 3725 Darrington 

Drive, Las Vegas, Nevada; 

6. Plaintiff EVELYN FELICIANO is a resident of Clark County, Nevada, and the 

beneficial owner or the real property within the Classics Development located at 9080 Lawton Pine 

A venue, Las Vegas, Nevada; 

7. Plaintiff ROBERT GREEN is a resident of Clark County. Nevada and the beneficial 

owner of the real property within the Classics Development located at 9 172 Lawton Pine Avenue, 

Las Vegas, Nevada; 

8. Plaintiffs GEORGE and ELISA HASSE are residents of Clark County, Nevada, and 

thc beneficial owners of the real propeny within thc Classics Devclopment located at 3728 Deer 

Flats Street, Las Vegas, Ncvada; 

9. PlainliffCHARLOlTE HUFFMAN is a resident of Clark County, Nevada, and the 

beneficial owner of the real property within the Classics Development located at 372 1 Deer Flats 

Street, Las Vegas, Nevada; 

1/1 

1/1 

1/1 
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10. Plaintiffs WILLIAM and LYNN JACKSON are residents of Clark County, Nevada, 

2 

3 

4 

5 

6 

7 

and the beneficial owners of the real property within the Classics Development located at 3732 

Dorrington Drive, Las Vegas, Nevada; 

11. Plaintiffs CHRISTOPHER and ZOE LA Ware residents of Clark County, Nevada. 

and the beneficial owners orlhe real property within the Classics Development located at 3729 

Dorrington Drive, Las Vegas, Nevada. 

12. Plaintiffs JOHN and CA THERfNE LETUS are the Trustees of the LETUS Trust. 

8 The LETUS are residents of Clark County, Nevada, and the beneficial owners oflhe real property 

9 within the Classics Development located at 3712 Fisherking Drive. Las Vegas, Nevada; 

10 13. Plaintiffs MARK and BECKY LILLEY are the Trustees of the LILLEY Family 

II Trust. The LlLLEYS are residents of Clark County, Nevada, and the beneficial owners of the real 

12 property within the Classics Development located at 3632 Deer Flats Street, Las Vegas, Nevada; 

13 14. Plaintiffs THEODORE and ILEENE MANAHAN are residents of Clark County, 

14 Nevada, and the beneficial owners of the real property within the Classics Development located at 

15 9064 Lawton Pine Avenue, Las Vegas, Nevada; 

16 IS. P laintiff GARY MEDINA is a resident of Clark County, Nevada, and the beneficial 

17 owner of the real property within the Classics Development located at 910 1 Songwood Court, Las 

18 Vegas, Nevada; 

19 16. P!aintiffCONNIE MERTIN is a resident of Clark County, Nevada, and the beneficial 

20 owner of the real property within the Classics Development located at 3725 Deer Flats Street, Las 

21 Vegas, Nevada; 

22 17. Plaintiff RUTH PRANGE is a resident of Clark County, Nevada, and the beneficial 

23 owner of the real property within the Classics Development located at 3705 Heather Lily Court, Las 

24 Vegas, Nevada; 

25 11/ 

26 III 

27 III 

28 III 
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18. Plaintiff JEANENE RUSSELL is a resident of Clark County, Nevada, and the 

beneficial owner of the real property within the Classics Deve]opment!ocated at 3709 Heather Lily 

Court, Las Vegas, Nevada; 

19. Plai ntiff BREIT SCOVIL is a resident of Clark County, Nevada, and the beneficial 

owner oflhe real property within the Classics Development located at 9 148 Lawton Pine Avenue, 

Las Vegas, Nevada; 

20. Plaintiffs GLORIA and ALMA SMITH are residents of Clark County, Nevada, and 

the beneficial owners of the real property within the Classics Development located at 3720 Deer 

Flats Street, Las Vegas, Nevada; 

21. Plaintiffs ALEXANDER and JOYCE STELLA are residents of Clark County, 

Nevada and the beneficial owners of the real property wi thin the Classics Development located at 

3736 Dorrington Drive. Las Vegas. Nevada; 

22. Plaintiffs EDDI E and SHARON STUBBS are residents of Clark County. Nevada. 

and the beneficial owners of the real property wi thin the Classics Development located at 370 1 

Heather Li ly Court, Las Vegas, Nevada; 

23. Plaintiffs ROBERT and JANAN TH OMPSON are residents of Clark County, 

Nevada, and the beneficial owners oflhe real property within the Classics Development located at 

3701 Plum Blossom Court, Las Vegas, Nevada; 

24. Plaintiffs, including, but not limited to Plaintiffs who are members oflhe putative 

class, are infonned and believe, and thereon allege thaI, at all relevant times herein mentioned, 

Defendant AMERICAN WEST HOMES INCORPORATED, was a Nevada corporation. engaged 

and doing business in Clark County, Nevada, including but not limited to development, construction, 

improvement, marketing and/or sale of residential real property, includi ng but not limited to the 

homes at the Classics Development which are the subject oflhis Complaint, as the successor in 

interest to Defendant AMERICAN WEST HOMES, TNCORPORA TED. 

11/ 
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25. Plaintiffs, including, but not limited to Plaintiffs who are members of the putative 

2 class. arc further informed and believe, and thereon allege that, at all relevant times herein 

3 mentioned, Defendant AMERICAN WEST HOMES, INCORPORATED a Nevada corporation, was 

4 engaged and doing business in Clark County, Nevada, including but not limited to development, 

S construction, improvement, marketing and/or sale of residential real property, including but not 

6 limited to the homes at the Classics Development which are the subject of this Complaint, but that 

7 this Nevada Corporation has since dissolved. 

8 26. Plaintiffs, including, but not limited to Plaintiffs who are members of the putative 

9 class, are further informed and believe, and thereon allege that, at all relevant times herein 

10 mentioned, Defendant AMERICAN WEST DEVELOPMENT, INC., was a Nevada corporation, 

11 with its principal place of business in Clark County, Nevada, engaged and doing business in Clark 

12 County, Nevada, including but not limited to development, construction, improvement, markeling 

13 and/or sale of residential real property, including but not limited to the homes at the Classics 

14 Development which are the subject of this Complaint. Plaintiffs are further informed and believe 

15 and based thereon allege that AMERICAN WEST DEVELOPMENT, INC. is a subsidiary andlor 

16 related entity to the other named Defendants, AMERICAN WEST HOMES, fNCORPORA TED and 

17 AMERICAN WEST HOMES fNCORPORA TED. 

18 27. Plaintiffs, including but notlimiled to Plaintiffs who are members of the putative 

19 class. are owners and/or beneficial owners of real properly(ies) within the Classics Development 

20 located in Las Vegas, Clark County. Nevada, which was developed, improved, marketed and 

21 constructed by Defendants AMERICAN WEST HOMES, INC. 

22 28. Defendants DOES I through 100, inclusive, whether individual, corporate, 

23 partnership, associate or otherwise are sued by these fictitious names as the true names and 

24 capacities of Defendants identified as DOES I through tOO, inclusive, are, at the time of the filing of 

25 this Complaint, unknown to Plaintiffs. Plaintiffs, inclusive, are informed and believe and thereupon 

26 allege that at all times herei n mentioned each of the Defendants sued herein as DOES I through 100 

27 were/are the employees, agents, servants, and/or independent contractors of one or more of his, her, 

28 its or their co-Defendants, and in doing the things hereinafter mentioned , the Defendants identified 
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herein as DOES I through 100, inclusive were acting within the scope of his, her, its or their 

authority as suc h employees, agents, servants, andlor independent contractors and with the 

pennission, consent and/or ratification of each one or more of his, her, its or their co-Defendants; 

and that each of said fictitiously named Defendants, whether an individual , corporation, association, 

or otherwise, are in some way liable or responsible to Plaintiffs, including but not limited to those 

Plaintiffs who are members of the putative class, on the facts hereinafter alleged, and caused injuries 

and damages proximately thereby as hereinafter alleged. At such time as these Defendants ' true 

names become known 10 Plaintiffs, Plaintiffs, inclusive, will seek leave of Court to amend thi s 

Complaint and to thereby inscrt the true names and capacities of each said DOE Defendant. 

29. The named Plaintiffs herein bri ng this action On the ir own behalf and on behalf of all 

persons similarly situated. The class that Plaintiffs represent is composed of homeowners of 

approximately 100 homes within the Classics Development. The persons in the class are so 

numerous, cons isting of approximately 100 sets of homeowners, that the joinder of all such persons 

is impractical . Plaintiffs are bringing this action on behalf of approximately 100 sets of homeowners 

of approximately 100 homes, who share a common or general interest, a nd it would be impractical 

for those current or former employees to bring the action ind ividually. As such, the disposition of 

the Plaintiffs ' claims in a class action rather than in individual actions will benefit the parties and the 

Court. 

30. The class members share a community of interest and an injury in fact as Defendants 

have negligently built the homes in the Classics Development andlor the homes in the Classics 

Development were not properly or adequately prepared , designed, engineered, supervised and/or 

constructed. and in violation Nevada building codes, ordinances, and industry standards, thereby 

causing injury to Plaintiffs in substantially the same way in each of the homes in the class. 

31. There is a well-defined community of interest in the questions of law and fact 

involved affecting the plaintiff class in that all named and unnamed Plaintiffs purchased defectively 

constructed real property within the Classics Development from Defendants AMERICAN WEST 

HOMES, INC. and DOES 1 through 100. These questions of law and fac t predominate over 

questions that affect only individual class members. A common or single state of facts establishes 
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the right of each member of the class to recover. 

32. T he claims of the named Plaintiffs are typical of those of the class Plaintiffs are 

representing. Defendants have negligent ly built the homes of cach of thc class Plaintiffs in the 

C lassics Development and/or the homes of the class Plaintiffs in the Classics Development were not 

properly or adequately prepared, designed, engineered, supervised andlor constructed, and in 

violation Nevada bui lding codes, ordinances, and industry standards. Defendants' tortious acts and 

omissions were substantially the same in each home, such that the named Plaintiffs' claims arc 

typical of those oflhe enti re class of Plaintiffs in the Classics Development. 

33. The named Plaintiffs will fairly and adequately represent the interests of the class. 

Plaintiffs' experience and knowledge of the acts of Defendants, and each of them, entitle them to 

fairly and adequately represent the class of Plaintiffs in the Classics Development. 

34. There is no plain, speedy, or adequate remedy other than by maintenance of this class 

action since Plaintiffs arc informed and believe that the damage to each plaintiff is relatively small in 

relation to the costs necessary to pursue an action against all responsible parties, making it 

economically un feas ible fo r each individual plaintiff to pursue remedies other than a class act ion. 

Consequently, there would be a fai lure of justice but for the maintenance of the present class action. 

35. The prosecution of individual remedies by members of the plaintiff class would tend 

to establish inconsistent standards of conduct for the Defendants and tend to result in the impairment 

of the class members' rights and the disposition ofthcir interests through act ions to which they were 

not parties. 

36. The prosecution of individual remedies by members of the plaintiff class would also 

create a risk of adjudications with respect to individual members of the class which wou ld as a 

practical matter be disposi tive of the interests of the other members not parties to the adjudications 

or substantially impair or impede their abil ity to protect their interests in the event of exhaustion of 

insurance funds by Defendants. 

III 
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37. Plaintiffs are infonned and believe and thereupon allege that starting in or about 

2 1995, AMERICAN WEST HOM ES, fNC. and/or Defendants named herein as DOES 1 through 100, 

3 inclusive, were, and at all times herein mentioned arc, engaged in the mass production of single 

4 family homes in Clark County, Nevada, the improvements and appurtenances thereof or thereto, for 

5 sale and use by members of the general public, including but not limited to Plaintiffs and those 

6 Plaintiffs who are members of the putative class, and each of lhem. Defendants, and each oflhem, 

7 including those Defendants named herein as DOES I through 100, participated in the development, 

8 construction, market ing andlor sale or lhe single family homes, appurtenances, and improvements in 

9 and for the Classics Development. 

10 38. Plainti ffs are informed and believe and thereupon allege that Defendants 

II AMERICAN WEST HOMES, INC. and DOES 1 through 100, inclusive, as developers, contractors, 

12 sub-contractors, marketers, sellers and/or builders, developed the Classics Development and the 

13 subject residential structures therein, which structures were intended to be used as residential 

14 dwellings; and that at all times herein mentioned, Defendants, and each of them acted as developers 

15 contractors, sub-contractors, marketers, sellers and/or builders of the Development at Classics for the 

16 purposes set forth herein. 

17 39. Plainti ffs , including but not limited to those Plai ntiffs who are members of the 

18 putative class, are informed and believe and based thereon allege that Defendants AMERICAN 

19 WEST HOMES, INC. and DOES I through 100, inclusive, as developers, contraclOrs, sub-

20 contractors, marketers, sellers andlor builders of the Classics Development, knew that the homes, 

21 appurtenances, and the structures therein were to be sold, and woul d be sold to and thus be used by 

22 members of the general public, including, but not limited to the Plaintiffs herein, inclusive, as and 

23 for residential purposes. 

24 40. Defendants, and each of them, knew or in the exercise of reasonable diligence should 

25 have known, that all persons who planned to purchase andlor who did in fact purchase said 

26 structures would do so without inspection for Ihe defects as are set forth herein. 

27 11/ 

28 III 
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41. The defects set forth herein include, without limitation, patent defects, latent defects 

2 and/or defects which Defendants, and each of them, knew or in the exercise of reasonable diligence 

3 should have known would occur. 

4 42 . Defendants AMERICAN WEST HOMES, INC. and DOES I through 100, inclusive, 

5 as developers, mass-developers, constructors, mass-constructors, marketers, mass-marketers, 

6 producers, and/or mass-producers o f the Classics Development are liable for the defects as herein 

7 mentioned and are, therefore, responsible to Plaintiffs, inclusive, and each of them, for all 

8 damages suffered as a result of the deficiencies set forth herein, in a sum in excess ofTen 

9 Thousand Dollars ($ 1 0,000 .00) . 

10 43. Plaintiffs have properly notified Defendants AMERICAN WEST HOMES, INC. of 

II the defective conditions of the subject property, in accordance with Nevada Revised Statutes secti on 

12 40.645 and have compli ed with all pre-filing requirements of Nevada Revised StatUies sections 

13 40.600 through 40.695 , including but not li mited 10 Mediation pursuant to Nevada Revised Statutes 

14 section 40.680 el seq. and notwi thstand ing such notice and procedure, AMERICAN WEST 

15 HOMES, INC. and DOES I through 1 00, inclusive, have failed to and have not made the appropriate 

16 restorations and/or repairs to the structures the subject of thi s Compl aint, at their cost and expense. 

17 44. Plaintiffs, at all times herein mentioned, relied on the sk ill of Defendants 

18 AMERICAN WEST HOMES, INC. and DOES 1 through 100, inclusive, in producing homes and 

19 appurtenances thereto that were and are reasonably fi t to be used by Plaintiffs, and each ofthern, 

20 inclusive, for their intended purpose(s). 

21 45 . Plaintiffs, and each of them, inclusive, are sti ll not fully aware of all of the causes, the 

22 full extent and possible legal significance of the results or causes of the property condi tions herein 

23 above-described , due to the loss being continual in nature and the fact that discovery is ongoing. 

24 Plainti ffs, and each of them, inclusive, arc lay persons who have required expert consultations to 

25 provide a review of the property conditi ons. Plaintiffs are sti ll not informed of all causes or entire 

26 results of the fu ll extent of these defects andlor deficienc ies, nor are Plaintiffs, and each of them, 

27 inclusive, fully infonned of the potential causes of the resultant distress and/or damages due to the 

28 loss being continual in nature and discovery being ongoing. 
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46. Plaintiffs arc infonned and believe and thereon allege that Defendants AMERICAN 

2 WEST HOMES, [NC. and DOES I through 100, inclusive, did inspect and market said homes and 

3 appurtenances with full knowledge oflhe causes and effects of defects in the construction of the 

4 Classics Development, the defects andlor deficiencies in design, installation and supervision thereof 

5 and, in disregard oflhe defective conditions, causes and results. In particular, Plaintiffs, and each of 

6 them, inclusive, are informed and believe and thereon a llege that said Defendants, and each of them, 

7 incl usive, including those Defendants designated herein as DOES I through 100, in the inspection, 

8 design, installalion and supervision of Classics Development, engaged in a calculated course of 

9 conduct to reduce the costs of development by the use of substandard, dcficient and inadequate 

10 design, architectural, plumbing, HVAC, engineering and construction techniques, specifications and 

II materials. 

12 47. These deficiencies and inadequacies may include but are not limited to choices of 

13 windows, window framing, slab foundations, doors, roof structures, footings for wall blocks, toilet 

14 mounting rings (also known as closet rings or closet flanges) , tub/shower valve leaks at the trim 

15 assembly, roof mounted forced air units lack provisions for condensate overflow protection, 

16 windows without sealant behind nail fin , roof valleys with obstructed watcr flow to thc roof 

17 perimeter, chimneys with cap top fastcncd allowing water penetration to the framing, roof ridges and 

18 hips with missing weather blocking, eaves with missing edgc metal, b-vents with missing storm 

19 collar, electrical panels wi th mi ssing flashing, unsealed slidi ng glass door thresholds, pot shelves 

20 with inadequate waterproofing installation, weather exposed entry doors with missing pan flashing, 

21 failure of basement structure, architecture, wind proofing and/or waterproofing, breach in the one 

22 hour firewall construction , glass block windows with no fl ashing, sheet metal flashing improperly 

23 installed at deck perimeter, sliding glass doors on balconies with missing pan flashing under 

24 thresholds, aSB sheathing used instead of exterior grade plywood on decks, balcony wall tops and 

25 columns with inadequate waterproofing, oversized anchor bolt holes for securing the framing to the 

26 slab, hold down nailing which missed or split studs, non-code compli ant Romex cables, lack of 

27 grounding electrode connections 10 bond the hot and cold water lines to the electrical ground at the 

28 panel, and fire rated spaces above electrical panels not fire sealed. Plaintiffs are further infonned 
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and believe and thereupon allege that the structures may be additionally defective in ways and to an 

2 extent not precisely known, but which will be established at the time of trial, according to proof. 

3 48. These deficiencies and inadequacies include violations afloea! building codes and 

4 ordinances, industry standards, manufacturers' recommendations and ot her applicable building law 

5 and/or statute(s). 

6 49. Plaintiffs, and each of them, inclusive, are informed and believe and thereon allege 

7 Defendants AMERICAN WEST HOMES, INC. and DOES I through 100, inclusive, ignored curi ng 

8 the causes of the defects and pursued a COUf se of development and construction of the Classics 

9 Development so as to increase their profit from the project at the expense of the eventual 

10 homeowner{s). 

II 50. Plaintiffs are informed and believe and based thereon allege that any and all repair 

12 attempts by Defendants AMERICAN WEST HOMES, INC. and DOES I through 100, inclusive, 

13 have failed or will hereafter fail to adequately correct said property damages, defects and 

14 deficiencies thereby resulting in further property damages caused thereby. 

15 51. Plaintiffs, and each of them, inclusive, are informed and believe and thereupon allege 

16 that instead of causing the necessary and required reconstruction and repair of the Classics 

17 Development, Defendants AMERICAN WEST HOMES, INC. and DOES I through 100, inclusive, 

18 have caused cosmetic, temporary or ineffective repairs to be made to various portions of the Classics 

19 Development, if any, for the purpose of leading Plaintiffs to believe that said Defendants were 

20 resolving and correcting all deficiencies. By virtue of such conduct, said Defendants arc estopped to 

21 assert that the Plaintiffs have not commenced this action in a timely fashion and are further estopped 

22 to assert that the Plaintiffs may not seek the damages herein sought. 

23 52. Plaintiffs, and each of them, inclusivc, arc informed and believe and thereupon allege 

24 that the above-described defects arose out of, were attributable to, and are directly and proximately 

25 causcd by the above-described defects and/or deficiencies in the design, specification, planning, 

26 supervision, observation of construction, development and/or improvement and any repairs of thc 

27 Classics Development, and that prior to the time when the defects were discovered by Plaintiffs as 

28 set forth herein , could not have been discovered by the exercise of reasonable diligence. Said 

12 

FuU.ER JENKIN ORIGINAL COMPLAINT 

ISle 4979 

Case 2:15-cv-00460-JAD-PAL   Document 42-51   Filed 09/19/16   Page 13 of 21

AA002847

bes
Highlight

bes
Highlight



• • 
defects were not apparent or visible from a casual inspection. 

2 53. P laintiffs, and each of them, inclusive, have been compe ll ed to retain counsel to 

3 represent them in this action and are, therefore, entitled to an award of their reasonable attorney's 

4 fees and the costs of suit herein incurred. 

5 FIRST CAUSE OF ACTION 

6 (Negligence Against All Defendants and nOES I - 100) 

7 54. P laintiffs re-allege and incorporate by reference Paragraphs 1 through 53, inclusive of 

8 the Complaint as though fu lly sel fort h herein . 

9 55. Plaintiffs are infonned and believe and based thereon allege that the items generally 

10 referred to and particularly described herein were constructional defects within the meaning of 

11 Nevada Revised Statutes sectio ns I 1.203-205 in that the above-described defects arose OUI of, and 

12 were and are attributable to and are di rectly and proxi mately caused by deficiencies in the design, 

13 speci fi cations, planning, supervision, obscrvation of construction, construction, devclopmcnt and/or 

14 improvement of the subject premises and subject structures, and that prior 10 the lime when it was 

15 discovered by Plaintiffs as set fort h herein, could nol have been discove red by the exercise of 

16 reasonable diligence. 

17 56. Plaintiffs are informed and believe and thereon al lege that the deficiencies described 

18 hcrcin regarding the analysis, preparation, design, specifications, planning, supervision, observation 

19 of construction, construction, development andlor improvement of the subject premises and subject 

20 structures were known, or in the exercise of reasonable diligence should have been known, by 

2 1 Defendants AMERICAN WEST HOMES, rNC. and DOES I through 100. 

22 57. P laintiffs , and each of them, inclusive, are informed and believe and thereupon allege 

23 that Defendants AMERICAN WEST HOMES, INC. and DOES 1 through 100, incl usive, were and 

24 are bui lders, contractors, general contractors, subcontractors, suppliers, material men, architects 

25 and/or engineers, or other persons, entities, and/or professiona ls andlor their agents, successors 

26 and/or assigns, who participated in the process of design, engineering, manufacture andlor 

27 construction of homes, appurtenances, buildings, improvements and structures of the Classics 

28 Development andlor who perfolltled works of labor, supplied materials, equipment andlor services 

13 
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necessary for the building and construction, including supervision of construct ion of the Classics 

2 Development with the knowledge that the homes and appurtenances thereto would be sold to and 

3 used by members of the public . In so doing, said Defendants, including Defendants herein named as 

4 DOES I through 100, in the capaci ty as builders, contractors, subcontractors, suppliers, material 

5 men, architects, engineers, sellers and/or general contractors or otherwise, caused the subject 

6 prem ises and subject structures to be designed, engineered and/or constructed through their own 

7 works of labor, their supplying of materials, equipment and services, and through causing other 

8 contractors and subcontractors, including other Defendants to perform works ofiabor, to suppl y 

9 materials, equipment and services in order to properly complete the Classics Development and 

10 subject structures so that the Development could be marketed, sold to and used by members of the 

II public. As a result, Defendants, and each of them, owed Plaintiffs, and each of them, a duty of 

12 ordinary and reasonable care to prevent defect, injury or other damage to the structures, buildings, 

13 improvements, and other appurtenances to the real property of Plaintiffs, and each of them. 

14 58. Plaintiffs, and each of them, inclusive, are informed and believe and thereupon allcge 

15 the Defendants AMERICAN WEST HOMES, INC. and DOES I through 100, inclusive, whether 

16 builders, contractors, subcontractors, suppliers, material men, architects, engineers or otherwise, 

17 negligently, carelessly, tortiolls ly, wrongfu lly and in breach of their duty to Plaintiffs, failed to use 

18 reasonable care in the analysis, preparation, design, manufacture, constructi on, andlor installation of 

19 the real property and structures thereon, including without lim itation: civil engineering, grading, 

20 foundations, roofs, windows, concrete, framing , stucco, electrical systems, plumbing systems, 

21 archi tectural systems, mechanical systems, and walls. 

22 59. P laintiffs, and each of them, inclusive, are informed and believe and thereupon allege 

23 the Defendants AMERICAN WEST HOMES, INC. and DOES I through 100, inclusive, whether 

24 builders, contractors, subcontractors, suppliers, material men, archi tects, engineers or otherwise, 

25 performed work , labor andlor services fo r the construction of the Classics Development, and each 

26 knew or should have known that if the C lassics Development was not properly or adequately 

27 prepared, designed, engineered. supervised andlor constructed, that the owners and users would be 

28 substantia lly damaged thereby, and that the residences, homes appurtenances, buildings, 
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improvements and structures and improvements would be defective within the meaning of Nevada 

2 Revised Statutes section 11 .203. 

3 60. The Defendants AMERICAN WEST HOMES, INC. and DOES I through 100, 

4 inclusive, were under a duty to exercise ordinary care as builders, contractors, subcontractors, 

5 suppliers, material men, architects, engineers or otherwise to avoi d reasonably foreseeable injury and 

6 damages to users and purchasers of the homes, appurtenances, buildings, improvements and 

7 structures, and knew or shou ld have foreseen with reasonable certainty that purchasers and/or users 

8 would sufTer the damages set forth herei n if said Defendants, and each of lhem, failed to perfonn 

9 their duties to cause the subject premises and subject structures to be designed, engineered and 

10 constructed in a proper workmanlike manner and fashion. 

11 61. In performing the works of builders andlor contractors, subcontractors, suppliers, 

12 material men, architects, engineers or otherwise, Defendants AMERICAN WEST HOMES, INC. 

t3 and DOES I through 100, inclusive, fail ed and neglected to perform the work, labor and services 

14 properly or adequately in that each said Defendant so negligently, carelessly and in an 

15 unworionanlike manner performed the aforesaid work, labor andlor services such that the subject 

16 premises and subject structures as described herein were designed , prepared, engineered and/or 

17 constructed improperly, negligently, care lessly andlor in an unworkmanlike manner wi thin the 

18 meaning of Nevada Revised Statutes sections 11.203-205. 

19 62. These acts of Defendants and each of them were both the actual and proximate cause 

20 of the damages to Plaintiffs ' homes, as set forth herein, because but for these acts, Plaintiffs would 

21 not have suffered these harms. 

22 63. In the preceding four (4) years, Plaintiffs and each of them as similarly and/or 

23 identically situated have di scovered their homes in the Classics Development have been and are 

24 presently experiencing defective conditions of the real property and structures thereon, including 

25 without limitation: civil engineering, grading, foundations, roofs, windows, concrete, fra ming, 

26 stucco, electrical systems, pl umbi ng systems, HVAC, mechanical systems, architectural systems and 

27 walls, and that said homes, residences, structures and/or improvements within the subjeci 

28 development and the components thereof are not of merchantable quality nor were they designed, 
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erected, constructed or installed in a workmanlike manner but instead, are defective and, as now 

known, the subject components demonstrate improper, nonexistent, andlor inadequate design, 

construction, manufacture, and/or installation. Plaintiffs, and each of them, inclusive, are infonned 

and believe and thereupon allege that the structures may be additionally defective in ways and to an 

extent not precisely known, but which will be established at the time of trial , according to proof. 

64. As a direct and proximate result of the conduct of Defendanls AMERlCAN WEST 

HOMES, INC. and DOES I through 100 herein alleged, Plaintiffs, and each of them, inclusive, have 

sutTered damages in an amount precisely unknown, but believed to be within the jurisdiction of this 

Court in that they have been and will hereafter be required to perform investigations and works of 

repair, restoration, and construction to portions of the structures to prevent further damage to the 

structures and other property and to restore the structures to their proper condi tion andlor will suffer 

damages in an amount the full nature and extent of which shall be ascertained according to proof at 

trial, but believed to be in excess of Ten Thousand Dollars ($) 0,000). Plaintiffs. and each of them, 

seek damages available pursuant to NRS section 40.655. Those items of damages include but arc 

not limited to the following: 

a. For the costs of expert investigation, redesign and reconstruction of the construction 

defects, ongoing andlor to be completed , including but not lim ited to those set forth herein, and for 

which Plaintiffs have suffered andlor will suffer damages in an amount the full nature and extent of 

which shall be ascertained according to proof at trial; 

h. For damages to the real property and structures thereon which are the legal/proximate 

consequence of the construction defects, includ ing but not li mited to those set forth herein, and for 

which Plaintiffs have suffered o r wil l suffer damages in an amount the full nature and extent of 

which shall be ascertained acco rding to proofat trial; 

c. For dim inution in value and/or lost profit which is the legaJlproximate result of the 

25 construction defects involving structural damages, including but not lim ited to those specified 

26 herein, and for which Plaintiffs have suffered and/or will suffer damages in an amount the full nature 

27 and extent of which shall be ascertained according to proof at trial; 

28 11/ 
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d. For lost or diminished rcola] income which is the legal/proximate consequence of the 

construction defects, including but not limited to those spec ified herein, for which Plaintiffs have 

suffered and/or will suffer damages the fu ll nature and extent of which shall be ascertained 

according to proof at trial; 

c. For relocation costs and related costs when repairs are effectuated, which is the 

legal/prox imate consequence of the construction defects. including but not limited to those specified 

herein, fo r which Pl ainti ffs have suffered andlor will suffer damages the full nature and extent of 

which shall be ascertained according to proof at trial; 

f. For the lost monetary value of property d ue to the stigma which is the legal/proximate 

consequence of the construction defect problems, including but not limited to those specified herein, 

and for which Plaintiffs have suffered and/or will suffer damages the full nature and extent of which 

shall be ascertained according to proof at trial; and 

g. For the costs of certain repairs and expert investigation which were completed which 

are the legal/proximate consequence oflhe problems, including bUl not limited to those speci fi ed 

herein, and for which Plainti ffs have suffered andlor will suffer damages the full nature and extent of 

which shall be ascertai ned according to proof at tria l. 

SECOND CAUSE OF ACTION 

(Fraudulent Concealment (Fraud In the Inducement) Against All Defendants, Defendant 

AMERICAN WEST HOMES, INC. and DOES I through 100, inclusive) 

65. Plaintiffs reallege and incorporate by reference paragraphs 1 through 64 inclusive of 

21 this Complaint as though fully set forth herein. 

22 66. Plaintiffs are infonned and believe, and based thereon allege, that at all times herein 

23 mentioned, Defendants AMERICAN WEST HOMES, INC. and DOES I through 100, were the 

24 principals, agents, masters, servants, employers, employees, co-venturers, co-conspirators, andlor 

25 joint venturers of each of the o ther Defendant(s), and in doing the things hereinafter alleged, were 

26 acting within the scope, course, and aut hority of such agency, employment, agreement, andlor joint 

27 venture, and with the knowledge, consent, authority, approval, ratification, and/or pennission of each 

28 of the other Oefendant(s). 
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67. Plaintiffs are further informed and believe, and based thereon allege Defendants 

AMERICAN WEST HOMES, INC. and DOES I through 100, inclusive, individually and through 

their agents and employees acting on their behalf, concealed, suppressed, and failed to disclose 

material facts pertinent to the defective conditions on the property and structures thereon and the 

forcseeable damages that result there from, includi ng but not limited to, defective conditions in the 

civil engineering, grading, foundations, roofs, windows, concrete, framing, stucco, electrical 

systems, other architectural components, plumbing systems, HVAC, mechanical systems, and walls, 

improper, nonexistent, and/or inadequate design, construction, manufacture, and/or installation of 

components, as more fully set forth in Plaintiffs ' expert rcpons. Specifically, said Defendants 

conccaled and suppressed material facts known to Defendants and peninent to the defective 

conditions. 

68. Specifically, said Defendants engaged in a pattern and practice of misrepresenting the 

nature and quality of construction of the homes to the purchasing Plaintiffs. In Defendants' actions, 

including but not limited to advertising, marketing, sales techniques, brochurcs, literature, andlor 

sales pilches, Defendants, and each of them, adopted a pattern and practice of misleading 

homeowners through both affirmative representations and omissions that the homes were built 

soundly, fit for the purposes for which a home is typically used, intended to last, covered by 

warranties, that Defendants were building quality homes andlor that the homes complied with 

building codes and standards and manufaclUrer specifications. 

69. Defendants further represented themselves as trustworthy family company companies 

who would do right by the homeowner purchasers. 

70. By way of illustration, and without limitation, Plainti ff SCOVIL completed a 

homeowner survey indicating his home 's basement window we lls were collapsing in. Defendants' 

advertising and/or marketing materials touted the " innovative storage basements" offered in certain 

floor plans of thc Classics Development, describing them as "spectacular." See American West 

Homes Classics. brochure, a true and correct copy of which is attached hereto as EXHIBIT A and 

incorporated herein by reference, enticing prospective homeowners with the following text: 

"American West Homes Exquisite Homes. Unmatched Value. What's your idea of luxury? At 
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American West it is sweeping staircases and spec/acular 510rage basements. It is gourmet kitchens 

2 and opulent master suites. It is five exquisi te tloorplans built under stunning mountai n views. It is 

3 American West Classics. American West Classics offers complete luxury inside and out. You' ll 

4 find formal dining rooms made fo r elegant dinner parties, huge family rooms where you can settle in 

5 wi th your favorite film and innovative SlOrage basements that are any executive family 's dream." 

6 (emphasis added). 

7 71. These representations by Defendants were fal se when made. In addition, by omitting 

8 facts and information fo r which Defendants owed Plaintiffs a duty to disclose, Defendants further 

9 misled Plaintiffs. 

10 72. Said Defendants were under a duty lO disclose the true facts concerning the nature of 

II the construction of the homes in the Classics Development to Plaintiffs. 

12 73. Plaintiffs and said Defendants enjoyed a special relationship, wherein Plaintiffs 

13 reasonably imparted special confidences in said Defendants and the Defendants would reasonably 

14 know of this confidence in that the material facts concealed, suppressed, or not disclosed by 

15 Defendants were particu larly with Defendants' knowledge and not within the fair and reasonable 

16 reach of Plaintiffs. Plaintiffs are further informed and believe and thereon allege the defective 

17 condition of the property and structures was peculiarly within the knowledge of Defendants and not 

18 within the fair and reasonable reach of Plaintiffs, thereby imposing a duty on Defendants to disclose 

19 said defects to Plaintiffs. As a result of Defendants' failure to disclose the defective condition of the 

20 property and structures, Plaintiffs were prevented from gaining the opportunity to be placed on equal 

21 footing with Defendants. 

22 74. Said Defendants intentionally concealed, suppressed, and failed to disclosc these facts 

23 with the intent to defraud Plaintiffs for the purpose of inducing Plaintiffs to purchase their homes. 

24 75. Plaintiffs are infonned and believe and based thereon allege, that Defendants and 

25 each of them, concealed, from Plaintiffs, the nature and extent of the defects. The fraudulent acts 

26 and omissions of Defendants, and each of them , included the fai lure to infonn the Plai ntiffs of 

27 defects known to Defendants, for the purpose of reducing Defendants' cost of repair andlor 

28 warranty. 
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76. Plaintiffs are informed and believe and based thereon all ege, that Defendants and 

each of them, concealed these defects from Plaintiffs in a calculated effort to cause the statute of 

repose to run on the homes, so as to avoid tht: duty to repair the defc(.;ts , despite advance knowledgt: 

of their existence. 

77. Plaintiffs are informed and believe and based thereon allege, that Defendants and 

each of them, concealed these defects from Plaintiffs in order to increase profits, expedite their 

return on invest ment and meet their obligations to timely deliver residences fo r sale to the 

homeowner market, without consideration fo r the ultimate damage to homeowners from the 

defective construction. 

78. At the ti me Defendants AMERICAN WEST HOMES, INC. and DOES I - 100 

concealed, suppressed, and failed to disclose the material facts set forth above and at the time 

Plaintiffs purchased their homes. they were ignorant of the existence of the facts which Defendants 

concealed, suppressed, and failed to disclose regarding the defective condition of the property and 

structures. Had Plaintiffs known of the defectivc condition of the property and structures, they 

would not have purchased their homes or would not have purchased their homes under the same 

terms and conditions. 

79. In the preccding three (3) years, Plainti ffs and each of them as simi larly andlor 

identically situated have discovered thci r homes in the Classics Development have bcen and arc 

presently experiencing defective condi tions of the real property and structures thereon, including 

without limitat ion: civil engineering, grading, foundations, roofs, windows, concrete, framing, 

stucco. electrical systems. pl umbing systems, HVAC, mechanical systems, and walls. and that said 

homes, residences, structures and/or improvements within the subject development and the 

components thereof arc not of merehantablc quality nor were they designed, erected, constructed or 

installed in a workmanlikc manner but instead, arc dcfective and, as now known, the subject 

components demonstrate improper, nonex istent, and/or inadequate design, construction. 

man ufacture. andlor insta llation . Plaintiffs and each of them did not discover the true nature of these 

defects unti l Plaintiffs' experts completed their inspections. Plaintiffs, and each of them, inclusive, 

are informed and believe and thereupon allcge that the structures may be add itionally defective in 
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ways and to an extent not precise ly known, but which wi ll be establi shed at the time of trial, 

2 according to proof. 
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80. As a direct and proximate resul t of Defendants' concealment, suppression and failure 

to disclose the facts, as described above, Plaintiffs sustained damages, in an amount precisely 

unknown but believed to be within the jurisdiction of this Court, in that Plaintiffs have been and will 

hereafter be required to perfonn investigations and works of repair, restoration, and construction to 

portions of the structures to prevent further damage and to restore the structures to their proper 

condition and/or will suffer damages in an amount in excess ofTen Thousand Dollars ($10,000), the 

full nature and extent of which shall be ascertained according to proof at trial. 

THIRD CAUSE OF ACTION 

(Fraudulent Concealment Against All Defendants, Defendant AMERICAN WEST HOMES, 

INC. and DOES I through 100, inclusive) 

81 . Plaintiffs reallege and incorporate by reference paragraphs 1 through 80 inclusive of 

this Complaint as though fully set forth herein. 

82 . Pl aintiffs are further informed and believe and based thereon allege that Defendants' 

acts of fraudulent concealment are not limited to the time of sale. Defendants, in addition, 

perpetuated the fraud by concealing the defects in the homes once they were sold and/or passed on to 

subsequent purchasers. 

83. Following purchase, Plaintiffs are informed and believe and based thereon allege, that 

Defendants and each of them, concealed, from both original and subsequent purchaser Plaintiffs, the 

nature and extent of the defects . The fraudulent acts and omissions of Defendants, and each of them, 

included the failu re to inform the original and subsequent purchaser Plaintiffs of defects known to 

Defendants, for the purpose of reducing Defendants' cost of repair and/or warranty. In addition, the 

fraudulent acts and omissions of Defendants, and each of them, may on information and belief 

include: doing nothing, stonewall ing, charging Plainti ffs fo r repairs for which Defendants 

themselves should have paid, providing "band-aid" type repairs such as paint and patch repairs 

which did not address greater underlying structural and other defects , and/or givi ng Plaintiffs thc 

runaround, in order to cause the statute of repose to run on the homes, so as to avoid the duty to 

21 

ORtGINAL COMPLAINT 

ISle 4988 

Case 2:15-cv-00460-JAD-PAL   Document 42-52   Filed 09/19/16   Page 2 of 19

AA002857



• • 
repair the defects. 

2 84. Plaintiffs are further informed and believe and based thereon allege as examples of 

3 the fraud perpetrated by Defendants on Plaintiffs, the foHowing, without limitation: 

4 85. In or about Fall 2004, homeowner surveys revealed numerous defects in Plaintiffs' 

5 homes, including but not limited to the following: 

6 (a) Homeowners, the COR WINS at 3708 Plum Blossom Court, complained of s tucco cracks, 

7 doors not closing properly, block wall cracks. wi ndow seal failures, plumbing problems, and large 

8 cracks in the driveway. 

9 (b) Homeowner, GREEN, at 9172 Lawton Pine Avenue, complained of drywall cracks, 

10 stucco cracks, window seal failu res, water stains on ceilings, windows with moisture between them, 

il basement leaking, glass block leaking, bedroom, living room and kitchen leaking etc. 

12 (c) Homeowner, SCOVIL, at 9148 Lawton Pine Avenue, complained of drywall cracks, 

13 stucco cracks, doors not closing properly, balcony Jeaks, window seal fai lures, water stains on 

14 ceiling and window sills, plumbing problems, electrical problems, roof leaks, basement window 

15 wells collapsing in, etc. 

16 (d) Additional homeowners offered different statements about defects they began to discover 

17 in their homes, including but not limited to the followi ng: "We have had to contact them [American 

18 West Homes, Inc.] several times and still nothing has been corrected or repaired" by Plaintiff 

19 SCOVIL; "I've complained a lot but have not had results" by Plaintiffs, the THOMPSONS; "had 

20 house repainted to cover cracks" by Plaintiffs the JACKSONS; and "The big storm that took place 

21 last year took out my basement window and I had leaks in several bedrooms, living room, kitchen 

22 and they did take care of some of it. Stucco in living room is all cracking and peeling due to all the 

23 water that came in through the glass block" by Plaintiff GREEN. 

24 86. True and correct copies of the homeowner surveys are attached hereto as EXHIBIT 

25 B and made a part hereof. 

26 87. Plaintiffs thereafter sent their respective Chapler 40 No tices to Defendants pursuant 

27 to NRS section 40.645 et seq. True and correct copies of Plaintiffs' Chapter 40 Notices are attached 

28 hereto as EXH[BIT C and made a part hereof. 
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88. On infonnation and belief, based on sim ilar construction defect cases against the 

same Defendants in nearby developments and based on Defendants' responses to the Chapter 40 

Notices Plaintiffs sent in thi s case, Plaintiffs believe the Defendants' expert report and cost of repair 

will admit to numerous defects including but not limited to the following categories: roofs, exterior 

finishes , balconies, sl iding glass doors, fire resistive construction, wall board, fireplaces and chases, 

miscellaneous architectural and wi ndows. 

89. In Ijght of these expected defense reports, the responses to Chapter 40 Notices by 

Defendants, the homeowners' surveys and Chapter 40 notices along with prior wrinen and oral 

complaints, Defendants knew Plaintiffs' homes were suffering from these types of defects, yet did 

not properly act to remedy the defects. Instead, Defendants engaged in a calculated campaign to 

delay and conceal the defects through techniques which include but arc not limited to 

misinfonnation, posturing, and or providing partial or inadequate response so as to mislead Plaintiffs 

to believe nothing was wrong wi th their homes or that the defects were a result of their own lack of 

maintenance or Plainti ffs ' additions or changes to the subject property following completion of 

construction by Defcndants. 

90. Despite notice of, and knowledge of, these defects and simi lar defects reported by the 

17 Plaintiffs (0 Defendants, Defendants failed and refused to repair the defects. Instead, Defendants 

18 failed to respond and/or failed to adequatel y respond to homeowner concerns, for the purpose of 

19 reducing Defendants' cost of repair and/or warranty. In addition, the fraudulent acts and omissions 

20 of Defendants. and each of them, included doing nothing, stonewalling, charging Plaintiffs for 

21 repairs for which Defendants themselves should have paid, providing "band-aid" type repairs such as 

22 paint and patch repairs which did not address greater underl ying structural and other defects, and/or 

23 giving Plaintiffs the runaround, in order to cause the statute of repose to run on the homes, so as to 

24 avoid the duty to repair the defects. 

25 91. To further illustrate Defendants' lack of response, starting in or about mid-March 

26 2007, Defendants responded to certain of Plaintiffs' NRS Chapler 40 Notices concerning these 

27 defects as follows, without limitation: 

28 III 
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(a) With respect to the COR WIN residence, Defendants responded that the Chapter 40 notice 

2 was insufficient and that many of the items alleged to be defective were nOI observed during 

3 inspection or voiced by the homeowner. Defendants further responded that Ihey would repair 

4 various conditions "to the extent it can be ascertained to exist and result from original construction." 

5 Numerous other defects received a response from Defendants that the defective condition was due to 

6 a "homeowner maintenance issue" Defendants alleged was attributable to the actions of the 

7 homeowner and not the acts of Defendants. Defendants further claimed several other defects were 

8 not required by the applicable building codes or were not attributable to the original construction and 

9 declined to repair them. Subsequently, in late April 2007, Defendants claimed to have agreed to 

10 perfonn certain enumerated repairs, including certain repairs to thc tile roofs and doors. However, 

II the repairs were inadequate, and Plaintiffs' claims remain. 

12 (b) With respect to the SCOVIL residence, Defendants similarly responded that the Chapter 

13 40 notice was insufficient and that many of the items alleged to be defective were not observed 

14 during inspection or voiced by the homeowner. Defendants further responded that they would repai r 

15 various conditions "to the extent it can be ascertained to exist and result from original construction." 

16 Numerous other defects received a response from Defendants that the defective condition was due to 

J 7 a "homeowner maintenance issue" Defendants alleged was attributable to the actions of the 

18 homeowner and not the acts of Defendants. Defendants insisted "the majority of the conditions 

19 observed on February 8, 2007, are minor mainlenance items not unexpected in a nearly tcn (10) year 

20 old home." Defendanls further claimed several other defects were not required by the applicable 

21 building codes or were not attributable to the original construction and declined to repair them. 

22 Subsequently, in late April 2007, Defendants claimed to have agreed to perfonn certain enumerated 

23 repairs, including certain repairs to the tile roofs and doors. Conspicuously absent from Defendants' 

24 response to Plaintiff SCOVIL's homeowner survey and Chapter 40 notice is any response to the 

25 issues Plaintiff raised concerning leaking windows and/or window defects (Category 16.0 in thc 

26 RHA Incorporated Preliminary Defect Report attached to and incorporated by reference in Plaintiff 

27 SCOVIL's Chapter 40 Notice). Shockingly, Defendants failed to address Plaintiff SCOVIL's 

28 statement in his homeowner survey that his basement window wells were collapsing in . Defendants' 
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repairs were, for these and other reasons, inadequate, and Plaintiffs claims remain. 

2 (c) With respect to the JACKSON residence, Defendants similarly responded that the 

3 Chapter 40 notice was insufficient. D~rendants further responded that they would repair various 

4 conditions "to the extent it can be ascertained to exist and result from original construction." 

5 Numerous other defects received a response from Defendants that the defective condition was due to 

6 a "homeowner maintenance issue" Defendants alleged was attributable to the actions of the 

7 homeowner and not the acts of Defendants. Defendants further clai med several other defects were 

8 not required by the applicable bui lding codes or were not attributable to the original construction and 

9 declined to rcpair them. Subsequentl y, in late April 2007, Defendants claimed to have agreed to 

10 perfonn cenain enumerated repairs, including cenain repairs to the tile roofs, doors and wallboard. 

II Defendants did not address the fact that Plaintiffs the JACKSONS "had house repainted to cover 

12 cracks" at their own expense or otherwise address these cracks. In March 2007, Defendants further 

13 noted a "ceil ing shadow" Defendants claimed might be a stain. Defendants represented that if they 

14 detennined the "shadow" was indeed a stain, then the "condition will be addressed. " However, 

15 Defendants did not address this issue in the subsequent April 2007 repairs. Defendants' repairs 

16 were, for these and other reasons, inadequate, and Plaintiffs' claims remain. 

17 92. True and correct copies of Defendants' March 2007 and April 2007 Chapter 40 

18 Notice response letters are attached hereto as EXHIBITS D and E, respectively, and arc made a part 

19 hereof. 

20 93. Despite oral and written notice of these and simi lar defects throughout the Classics, 

21 Development, Defendants continued to deny their existence or properly investigate or repair. This 

22 lack of action on Defendants' part represents a pattern and practice Defendants engaged in both 

23 before and after Plaintiffs gave their Chapter 40 notices, in a calculated effort to cause the statute of 

24 repose to run on the homes, so as to avoid the duty to repair the defects, despite advance knowledge 

25 of their existence . 

26 94 . In or about the end of August 2006, Plaintiffs, through the ir experts, became aware of 

27 the extent of the defects Defendants had been concealing. 

28 //I 
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95. Plaintiffs are further informed and believe and based thereon allege Defendants knew 

2 of various violations of the industry standards, manufacturer specifications and bui lding code when 

3 they built the subject homes at Classics. Nonetheless, Defendants proceeded to build the homes in 

4 violation of these codes, standards and specificat ions in order to increase profits, ex pedite their 

5 return on investment and meet their obligations to timely deliver residences for sale to the 

6 homeowner market, without consideration for the ultimate damage to homeowners from the 

7 defective construction. These v iolations include but are not limited to the following: 

8 (a) With respect to Windows: 1991 Uniform Building Code Chapter 17 Section ] 708(a)-(a) 

9 "All weather exposed surfaces shall have a weather-resistive barrier to protect the interior wall 

10 covering."; 1991 Handbook to the Uniform Bui lding Code "An Illustrati ve Commentary" Chapter 

11 17, Section 1708; AAMA S02 Specifications for Field Testing of Windows and Sliding Glass 

12 Doors."; and various other codes, specifications, manufacturers specifications etc., referenced in 

13 PlaintifTs' Expert Reports attached to their Chapter 40 Notices. 

14 (b) With respect to Wallboard: Plaster and Drywall Systems Manual, 31d Edition, 1988, 

15 Chapter 12, pages 110-1 12 and 226-227, 229; 1997 Uniform Building Code Chapter 14 Section 

16 1402.1 and 1994 Uniform Bui ld ing Code Chapter 14 Section 1402 .2-.1; 1997 Handbook to the 

17 Uniform Building Code; and various other codes, specifications, manufacturers specifications etc., 

18 referenced in Plaintiffs' Expert Reports attached to their Chapter 40 Notices. 

19 (e) With respect to Balconies: 1994 Uniform Building Code Chapter 14 Section 1402.3; 1994 

20 Uniform Building Code Chapter IS Section IS06. 1-.3;994 Handbook to the Uniform Bui ldi ng Code, 

21 Chapter 14 Section 1402;and various other codes, specifications, manufacturers specificat ions etc., 

22 referenced in Plainti ffs' Expert Reports attached to their Chapter 40 Notices. 

23 (d) With respect to Roofs: 199 1 Uniform Building Code, Chapte r 17, Section 1708(a), 

24 Chapter 32, Sections 320 I (a), 3208(b)S, 3208(c) 1 C, Table 32-0-2; 1994Unifonn Buildi ng Code. 

25 Chapter 14, SectiOn 1402.1, Chapter IS, Section 1 SO 1.1 , IS07.7, Table IS·0-2; 1997 Uniform 

26 Building Code, Chapter 14, Section 1402.1 , Chapter IS , Sections 1503, I S07.7, Table 15-0-2; and 

27 various other codes, specifications, manufacturers specifications etc., referenced in Plaintiffs' Expert 

28 Reports attached (0 their Chapter 40 Notices. 

26 
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96. These examples do not represent the only instances of fraudulent aclivity alleged by 

2 Plaintiffs. These instances are offered for purposes of illustration. Out of an abundance of caution, 

3 Plaintiffs further incorporate by reference the facts and circumstances set forth in the homeowner 

4 surveys, Chapter 40 defect notices and defense responses to the Chapler 40 notices and Plaintiffs' 

5 expert reports, attached thereto. 

6 97. Furthennorc, as much of the pattern of fraudulent concealment by Defendants 

7 involves omissions, Plaintiffs arc infonned and believe and based thereon allege that additional 

8 specific facts arc not available to them. However, Plaintiffs reserve the right to amend to allege 

9 additional specific facts as they become known through written discovery and/or depositions. 

to Plaintiffs further aver they are entitled to a relaxed pleading standard as additional infonnation is in 

II the Defendants' possession. 

12 98. Plaintiffs are further infonned and based thereon allege that Defendants further 

13 committed fraud on original and subsequent purchaser Plaintiffs by employing company 

14 representatives, who may include but are not limited 10 Ms. Tina Goodel to wage a campaign to 

15 dissuade homeowners from maintaining actions against Defendants, and each of them. 

16 99. Specifically, Plaintiffs are informed and bel ieve and based thereon allege that on or 

17 about August 6. 2003, Defendants filed a Motion to Dismiss or for Summary Judgment in the matter 

18 entitled, Price, e/ af. v. American Wesl Homes, lnc .. el al., Ca<;e No . A46830l , in the District Court, 

19 Clark County, Nevada. Plaintiffs in the current case, the COLEMAN-ORA YSONS were 

20 inadvertently included in the Price case, which was one of the bases for Defendants' Motion. 

21 Defendants attached to their Motion in the Price case, statements by AMERICAN WEST HOMES 

22 to Plaintiffs, the COLEMAN-ORA YSONS, in a leiter dated July 3, 2003. In that leiter, Defendants' 

23 agent and/or employee, Ms. Tina Goode, who to Defendants' knowledge, is not an Attorney, 

24 purports to advise Plaintiffs, the COLEMAN-ORA YSONS of their di sclosure duties pursuant to 

25 NRS 40.688. This letter from Defendants is clearly calculated and intended on Defendants' part, to 

26 

27 I'la imiffs are informed and believe and based thereon allege that Ms. Tina Goode was an employee of American 
West Homes. Plaintiffs are further inrormed and believe and based thereon allege that Ms. Goode was, at all times 

28 pertinent hereto, acting within the cOLirse and scope of her dLities to Defendants, directly andlor through its subsidiary or 
related clltity. 

27 
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dissuade Plaintiffs the COLEMAN-GRA YSONS from pursuing their construct ion defect c1aims.1 

2 A true and correct copy of the July 3, 2003 letter to the COLEMAN-GRA YSONS is attached hereto 

3 as EXHIBIT F and made a part hereof. 

4 100. On or about September 8, 2003 . a l the Court's Hearing o n the Motion in the Price 

5 case, the Honorable Michael Cherry noted concern over defense contacts with represented Plaintiffs. 

6 101. These events reveal a pattern of Defendants, and each of them, applying pressure to 

7 represented Plaintiffs to attempt to gamer an advantage in proceedi ngs then before the Coun. Ms. 

8 Goode contacted represented Plaintiffs in a situation in which they did not have advice of counsel to 

9 evaluate her statements. On infomlation and belief, at no time did Ms. Goode represent to the 

10 Plaintiffs that her lettcr would be used for thc purpose of supporting a motion adverse to their 

11 intcrcst, i.e. Defendants' Motion to Di smiss in the Price matter. Defendants' efforts aimed to limit 

12 their liability in the Price matter as well as in this matter. 

13 102. These acts reveal a pattern of conduct calculated to escape liability to the entire class 

14 of approximately 100 residences in the Classics Development by improperly convincing Plaintiffs 

I S nOI to pursue litigation, accept inadequate repa irs andlor to run out the statute of repose. 

16 103. Plaintiffs are further infonned and believe, and based thereon allege Defendants 

17 AMERICAN WEST HOMES, INC. and DOES 1 through 100, inclusive, in doing these furt her aCls 

18 offraudulent concealment as sct forth in paragraphs 75-102, above, individually and through thei r 

19 agents and employees acting on their behalf, concealed, suppressed, and failed 10 disclose material 

20 facts pertinent to the defective cond itions on the property and structures thereon and the foreseeable 

21 damages that result there fro m, including but not limited to, defective conditions in the civil 

22 engineering, grading, foundations, roofs, windows, concrete, framing, stucco, electrical systems, 

23 plumbing systems, HVAC. mechanical systems, and walls, improper, nonexistent, andlor inadequate 

24 design, construction, manufacture, andlor installation of components, as furthe r set forth in 

25 Plaintiffs' expert reports. Specificall y. said Defendants concealed and suppressed material facts 

26 

27 At the time of Defendants' Motion in the Price matter, PlaimitTs ' counsel in the Price matter were not aware 
that there were two separate deve lopments, the Classics Development, which is the subject of this action, and the 

28 Diamond Ridge DeYclopmem, which is the subject of the Price action. Defendants successfully dismissed the 
COLEMAN-ORA YSONS from the Price action. 

28 
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pertinent to defective conditions. 

2 104. Plaintiffs are further infonned and believe and based thereon allege that when doing 

3 these further acts of fraudulent concealment as sel forth in paragraphs 75-102, said Defendants were 

4 under a duty to disclose these facts 10 Plaintiffs. 

5 lOS. Plaintiffs are further informed and believe and based thereon allege that in doing 

6 these further acts of fraudulent concealment as sct forth in paragraphs 75-102, said Defendants 

7 intentionally concealed, suppressed, and failed to disclose these facts with the intent to defraud 

8 Plaintiffs for the purpose of inducing Plaintiffs not to take legal action, to unwittingly curtail their 

9 legal rights and/or to run oul their respective statutes of rcpose. 

10 106. Plaintiffs are further informed and believe and based thereon allege at the time 

II Defendants AMERICAN WEST HOMES, INC. and DOES I - 100 concealed, suppressed, and 

12 failed to disclose the material facts sel forth above, Plaintiffs were ignorant of the ex islence of the 

13 facts which Defendants concealed, suppressed, and fa iled to disclose regarding the defective 

14 condition of the property and structures. Had Plaintiffs known of the defective condition of the 

15 property and structures, they would have told Plaintiffs' counsel and pursued their legal rights to the 

16 fullest extent. 

17 107. Plaintiffs and said Defendants enjoyed a special rela ti onship, wherein Plaintiffs 

18 reasonably imparted special confidences in said Defendants and the Defendants would reasonably 

19 know of this confidence in that the material facts concealed, suppressed, or not disclosed by 

20 Defendants were particularly with Defendants' knowledge and not within the fair and reasonable 

21 reach of Plaintiffs. Plaintiffs are further informed and believe and thereon allege the defective 

22 condition of the property and structures was peculiarly within the knowledge of Defcndants and not 

23 within the fair and reasonable reach of Plaintiffs, thereby imposing a duty on Defendants to disclose 

24 said defects to Plaintiffs. As a result of Defendants failure to disclose the defective condition of the 

25 property and structures, Plaintiffs were prevented from gaining the opportunity to be placed on equal 

26 footing with Defendants. 

27 //I 

28 //I 

29 
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108. In the preceding three (3) years, Plaintiffs and each of them as sim ilarly and/or 

2 identically situated have discovered their homes in the Classics Development have been and are 

3 presently experiencing defective conditions of the real property and structures thereon, including 

4 without limitation: civil engineering, grading, foundations, roofs, windows, concretc, framing, 

5 stucco, electrical systems, plumbing systems, HVAC, mechanical systems, and wails, and that said 

6 homes, residences, structures and/or improvements within the subject development and the 

7 components thereof are not of merchanlable quality nor were they designed, erected, constructed or 

8 installed in a workmanlike manner but instead, are defective and, as now known, the subject 

9 components demonstrate improper, nonexistent, and/or inadequate design, construction, 

10 manufacture, and/or install ation. Plaintiffs and each of them did not discover the true nature of these 

II defects until Plaintiffs' experts began issuing reports showing the existence of these pervasive 

12 defects. Plaintiffs, and each of them, inclusive, are infonned and believe and thereupo n allege that 

13 the structures may be additionally defective in ways and to an extent not precisely known, but which 

14 will be established at thc time of trial, according to proof. 

15 109. As a direct and proximate result of Defendants ' concealment, suppression and failure 

16 to disclose the facts , as described above, both original and subsequent purchaser Plaintiffs sustained 

17 damages, in an amount precisely unknown but believed to be in excess of Ten Thousand Dollars 

18 ($10,000) and within the jurisdiction of this Court, in that Plaint iffs have been and will hereafter be 

19 required to pcrfonn investigations and works of repair, restoration , and construction to portions of 

20 the structures to prevent further damage and to restore the structures to their proper condition andlor 

21 will suffer damages in an amount the full nature and extent of which shall be ascertained according 

22 to proof at trial. 

23 FOURTH CAUSE OF ACTION 

24 

25 

(Willful Misconduct Against All Defendants and DOES I - 100) 

110. Plaintiffs reallege and incorporate by refcTcncc paragraphs I through 109, inclusive of 

26 thi s Complaint as though fully set forth herein. 

27 III . Plainti ffs are informed and believe. and based thereon allege, that at all times herein 

28 mentioned. Defendants AMERICAN WEST HOMES, INC. and DOES I through 100 were the 

30 
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. . . - • • 
principals, agents, masters, servants, employers, employees, co-venturers, co-conspirators, and/or 

2 joint venturers of each of the other Defendant(s), and in doing the things hereinafter alleged, were 

3 acting within the scope, course, and authority of such agency, employment, agreement. and/or joint 

4 venture, and with the knowledge, consent, authority, approval, ratification, and/or permission of each 

5 of the other Defendant(s) , 

6 112. Plaintiffs arc informed and believe, and based thereon allcge Defendants 

7 AMERICAN WEST HOMES, INC. and DOES I through 100, inclusive, individually and through 

8 their agents and employees acting on their behalf, knew of the defcctive conditions on the property 

9 and structures thereon and the foreseeable serious injury that would probably result there from, 

10 including but not limited to, the defective conditions in the civi l cngineering, grading, foundations, 

11 roofs, windows, concrete, framing, stucco, other architectural components, electrical systems, 

12 plumbing systems, HVAC, mechanical systems, and walls, and improper, nonexistent, and/or 

13 inadequate design, construction, manufacture andlor installation of components. 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

FULLER JENKIN 

113. Despite such knowledge, Defendants AMERICAN WEST HOMES, INC. and DOES 

I through 100, inclusive, intentionally built and sold, and intentionally continued to build and sell, 

thc defective property and structures with wanton and reckless disregard for the consequences of 

building and selling such defective property and structures to Plaintiffs who were in itial purchasers 

and to any subsequent purchasers who owned the homes thereafter. 

114. For example, Defendants engaged in a deliberate pattern and practice of violating 

applicable building codes and ordinances and manufacturers' and industry standards, including but 

not limited to those referenced below. 

liS . With respect to windows, Defendants violated, without limitation, 1991 Uniform 

Building Code Chapter 17 Section 1708(a)-(a) "All weather exposed surfaces shall have a weather­

resistive barrier to protect {he interior wall covering."; 1991 Handbook to the Uniform Building 

Code "An Illustrative Commentary" Chapter 17, Section 1708; AAMA 502 Specifications for Field 

Testing of Windows and Sliding Glass Doors."; and various other codes, specifications, 

manufacturers specifications, industry standards, ctc., referenced in Plaintiffs' Expert Reports 

31 
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attached to their Chapter 40 Notices. 

2 116. With respect to wallboard, Defendants violated, without limitation, Plaster and 

3 Drywall Systems Manual, 3'd Edition, 1988, Chapter 12, pages 110-1 12 and 226-227, 229; 1997 

4 Uniform Buildi ng Code Chapter 14 Section 1402.1 and 1994 Uniform Building Code Chapter 14 

5 Section 1402.2-.1; 1997 Handbook to the Uniform Bui lding Code; and various other codes, 

6 specifications, manufacturers specifications, industry standards, etc., referenced in Plaintiffs' Expert 

7 Reports attached to their Chapter 40 Notices. 

8 117. With respect to balconies, Defendants violated, without limitation, 1994 Uniform 

9 Building Code Chapter 14 Section 1402.3; 1994 Uniform Building Code Chapter 15 Section 1506.1-

to .3;994 Handbook to the Uniform Building Code, Chapter 14 Section 1402; and various other codes, 

II specifications, manufacturers specifications, industry standards etc., referenced in Plaintiffs' Expert 

12 Reports attached to their Chapter 40 Notices. 

13 11 8. With respect to roofs, Defendants violated, without limitation. 1991 Unifonn 

14 Bu;ld;ng Code, Chapter 17, Sect;on 1708(a), Chapter 32, Seet;ons 3201 (a), 3208(b)5, 3208(e)1 C, 

15 Table 32-D-2; I 994Unifonn Building Code. Chapter 14, Section 1402.1. Chapter 15, Section 

16 1501.1, 1507.7, Table 15-0-2; 1997 Uniform Building Code, Chapter 14, Section 1402.1, Chapter 

17 15, Sections 1503, 1507.7, Table 15-0-2; and various other codes, specifications, manufacturers 

18 specifications, industry standards, etc., referenced in Plaintiffs' Expert Reports attached to their 

19 Chapter 40 Notices. 

20 119. These building code, industry standard and manufacturers' specification violations 

21 

22 

23 

24 

constitute a deliberate effort by Defendants, and each of them, to increase their profits, expedite 

Defendants' return on investment and meet their obligations to deliver the residences for sale, all to 

both the original and subseq uent purchaser Plaintiffs' detriment and expense. 

25 120. In addition to the foregoing, Defendants and each of them intentionally misled 

26 Plaintiffs by fa lsely accusing Plaintiffs of being Ihe ones responsible fo r the defects because of their 

27 own lack of maimcnance 011 the homes, or their additions or alterations to the homes, when in fact 

28 Plaintiffs' experts define these defects as construction defects, which therefore existed from the time 

32 
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of construction. 

2 121 . These acts of Defendants constitute willful and wanton misconduct that Defendants 

3 knew or should have known would very probably cause hann to Plaintiffs. 

4 122. Furthermore, special circumstances exist with regard to the willful and intentional 

5 acts and pattern and practice of Defendants in constructing Plaintiffs ' residences in the Classics 

6 Development. Numerous defects identified by Plaintiffs expert pose life safety risks creating a 

7 serious risk of harm to Plaintiffs of which Defendants knew or had reason to know due to their 

8 willful violations of statutes and deliberate course of conduct in building substandard housing 

9 motivated by profits. See Plaintiffs' expert reports regard ing life safety issues. e.g., without 

10 limitation, missing protection ballard in front of garage water heaters, atlic access size inadequate, 

11 unsealed plumbing protections, etc. As such, Defendants knew or should of know of the dangers 

12 posed by building in such a defective manner yet built Plaintiffs' homes and placed them in the 

13 stream of commerce in a defective condition nonetheless. 

14 123. At the time Plaintiffs purchased their homes, they were ignorant of the defective 

15 condition of the property and structures. Had Plaintiffs known of the defective condition of the 

16 property and structures, they would not have purchased their homes or would not have purchased 

17 their homes under the same temlS and conditions. 

18 124. In the preceding three (3) years, Plaintiffs and each of them as similarly andlor 

19 identically situated have discovered their homes in the Classics Development have been and are 

20 presently experiencing defective conditions of the real property and structures thereon, including 

21 without limitation: civil engineering, grad ing, foundations, roofs, windows, concrete, framing, 

22 stucco, other architectural components, electrical systems, plumbing systems, HVAC. mechanical 

23 systems, and walls, and that said homes, residences, structures and/or improvements within the 

24 subject development and the components thereof are not of met chant able quality nor were they 

25 designed, erected, constructed or installed in a workmanlike manner but instead, are defective and, 

26 as now known, the subject components demonstrate improper, nonexistent, andlor inadequate 

27 design, construction, manufacture. andlor installation. Plaintiffs, and each oftnem, inclusive, are 

28 infonned and believe and thereupon allege that the structures may be additionally defective in ways 

]] 
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. .. • • 
and to an extent not precisely known, but which wi ll be established at the time oflrial, according to 

2 proof. 

3 125. As a direct and proximate result of Defendants' willful misconduct, as described 

4 above, Plaintiffs sustained damages, in an amount precisely unknown but believed to be within the 

5 jurisdiction of this Court, in that Plainti ffs have been and will hereafter be required to pcrfonn 

6 investigations and works of repair. restoration, and construction to portions of the structures to 

7 prevent further damage and to restore the structures to their proper condition and/or will sufTer 

8 damages in an amount in excess ofTen Thousand Dollars ($10,000), the full nature and extent of 

9 which shall be ascertained according to proof at trial. 

10 

11 WHEREFORE, judgment is prayed for herein against Defendants AMERICAN WEST 

12 HOMES, INC. and DOES I through 100, inclusive, and each oflhem, as follows: 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

1. 

2. 

3. 

4. 

ON THE FIRST. SECOND. THIRD AND FOURTH 

CAUSES OF ACTION 

For general and special damages in excess of$\o,OOO.OO. according to proof; 

For prejudgment interest; 

For cost of suit and reasonable attorneys' fees incurred by Plaintiffs herein; and 

For such other and further relief as the Court may deem just and proper. 

DATED, February 29, 2008 FULLER JENKINS 

~~.i/t--CRAI. FULK, 
Nevada ar # 8075 
4250 Executive Square, Suite 555 
La Jolla, CA 92037 

MARK A. LOBELLO 
(Nevada State Bar No. 3994) 
The LoBello Law Firm 
206 1 E. Sahara, 2nd Floor 
Las Vegas, NV 89104 
(702) 870-8000 
Attorneys for Plaintiffs 

J4 

FUU..ER JENKIN ORIGINAL COMPLAINT 

ISle 5001 

Case 2:15-cv-00460-JAD-PAL   Document 42-52   Filed 09/19/16   Page 15 of 19

AA002870



I 
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3 

4 

5 

6 

7 

8 

9 

10 

II 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 
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• • 
DEMAND FOR JURY TRIAL 

THE CLERK OF THE ABOVE-ENTITLED COURT: 

PLAINTIFFS, by and through their undersigned counsel hereby demand that a tria l of the 

above entitled action be heard before a j ury. 

DATED THIS 29th day of February, 2008 . 

CRAI9-!t FULLE , 
Nev~~~:.r # 8075 
4250 Executi ve Square, Suite 555 
La Jolla. CA 92037 

MARK A. LOBELLO 
(Nevada State Bar No. 3994) 
The LoBello Law finn 
2061 E. Sahara, 2n Floor 
Las Vegas, NV 89104 
(702) 870-8000 
Attorneys for Plaintiffs 

FourthAmended.Revised.Price.COMPLA INT,FTNAL.doc 
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American West Homes 

JuIy),2oo] 

Mr. and Mrs. JosepHhyson . 
9056 Lawson PiM Ave. . 
Las Vegas. NV 89129 

Dear"". on<! Mn. (;dyson, 

Last weck. your builder. Amc:riCI:II: West. wu informecl tbat you have filed a lawsuit 
against us for miscdlancous conc::teIe.. drywall &lid stucco cnclcin& block wan issues. Imd 
window i$sues. We bavemclosed thecitatioopagcfuryour .efueacc. 

We wue :somewhat shodccd to team that you !lave been named irll tIIi5 bwsWt. Vie were 
in your home just a feW short I1'lOIttb5 1&0. In January of 2003. you cootrutcd wiIb 
Home Service· Plus to seal sroct:O cradu aDd paint the stuooo 011 your home. During this 
_. Home s.Mco _ compl ..... ...., ... .-.pa;rs, iDdudiog drywaI1 repairs. • SIair 
squeak, sealing glass b1oc.k:s at the fireplace and rc:grouting tile 0-0 the &replace to)'OW' 6 
year old home. We leaned ofyoor potential CQI\()CIUS throu8h the fili..rr.g oftbis: lawsuit 
and tmd it regrettable that you bave dected to pursue litigatioo before contaeriogus. 

As our valued homeowner, we want }'OU to be aware of tbo foliowing: When you file I 

eoostruliion defect lawsuit an your. home.. you ICC making yOur dedarabon af defects 
public knowledge. From this point forward you will be n:qu1red by !Ute: law to adb«"e 10 
provisions outlined m Nevada Revi~ Sta1utes u fo~ows: 

-mtS _AS DiKlosDft of dc:fecta by dllm··t to prMpeaWe 
Pllrdiasu of nsiclNce nIluiNdt; tiadiOC aDd. coataaltl et dbdosen:; 
du.ty 0' altontq to iDform. cIa"'t of dildosan: reqalremeat. 

1. If a clIimIDt auempta to $dl a resi.deDcc that is or has been the 
$Ubi"" of. claim govaned by NIlS .j() 690 to ~ iDe1usi,., be tlWl 
disclose, in writin& to any P'iospective pun:h.a.aer" of the residmce, DOt len 
thIIl30 days before the close··of MCroW fur the sale orthe raidcnee Or; if 
escrow is to clOse tess tbui. 30 days after ·tho "execution or the sales · 
acPbCDleot. theD immc:diltdy upoo the executiO:ll ofthc: sales agreemem or, . 
if a claim it initialed lesln:h&o. 30 days b@fore the clOie of c:serow, within 
24 haW) aft.e:r giviDs writtaI. ootice to the contradDr puriUIJll to 
subsettioo 1 ofNRS 40 645 or lUbsection. 1 of NBS 40 W 

<I) An notices givco by the daimanl to the c:outtac:tor pttSU8iIt to 
NBS 40.600 to ~ inclusive, that are related to the residenoc: 

#'\1 .. 
BUllD[1!. 11 
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. 
__ 07/.2212003 1.0 :011 FAI 70Z7 .... ~ -1--- '~ , -... _ 'AIERICAN WEST iQES .. 

(b) All opinion the ~.ai~ has oowlied from"experts regmfin8 
I. constnK:tiorJ&l ~ thai i!l: Or. bas been the ~ject ofibe cWm:. ' . . 

(p) The ,...,. of ony __ ord .. or judgment reIobng to the 

claim; and 
(d) A _led.-.port of all repoi .. made to the residence by or 0<1 

behalf of the claitIWII as a rauIt of I. c:oastrudional dJect that is or bas 
bacn the subject ohbe claim. 

2. Bdbrc tJkinS any actioa on a claim. pursuant to NItS 40600 to 
40.695 iocl"';ve, the a1tomey w • cIaimurt shall ootify the claim ... ;" 
writing of tile provisions of this sec:tioa.... . 

T"maM.Goode 

~018 
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(Part 3)
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Text Box
Plaintiffs' Construction Defect Complaint filed on March 3, 2008, in Clark County District Court, Nevada, in the action captioned Bennett v. American West Homes, Inc., Case No. A558243 ("Bennett action") (with Exhibits to Complaint) (ISIC 4968-5815)
                Part 3 (Exhs. C-D Excerpts) ((selected pages from ISIC 5026-5075) 
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FULLER JENKINS 

OIW'/OI! COUl'.TI OffiCIi 

OwG D. FUUER '" 
ERIK C. JEh'KtNS 
KELLll! A. WRIGHT 

KARISA K. McNAMAJI.-' 
I0.!U.N L WISHNI!V· 

4250 EXECUTIVE SQUAR.E, SUITE 555 
LA JOUA, CAUFQRNIA 92037 
TELEPHONE (858) 450-4050 
FACSlMlLE (858) 450-4051 110 E. WIlSK!R.E AVENUE, SUITE SOl 

FULLfltTON, CALlF"ORN1A 92832 
'TEWtfON£: (714) 4<19·9100 
FACSIMILE : (7 14) 449-1S77 

• Alto >dtnilted in 1' ..... 40 
• AlMI ,drittcd .. Ariz.m.> 
• Also .dmitl£d it> Ullisilnl 

American West Homes, Incorporated 
250 Pilot Road, Suite 140 
Las Vegas, NY 89 119 

AUn: Lawrence D. Canarelli 

March 26, 2007 

Via Cert ifi ed Mail, reluro receipt requested 

RE: Classics Development 

NOTICE TO AMERICAN WEST HOMES, INCORPORATED: 

~P'O~'DTO: 
LA ~I.L.A UFFICE 

CMwllllntiC1erk 
Eric S. Fuller, J.D 

Julie L. Caoou, J O. 

Cmi!je4 Parai'B"S 
Karen L. Waldvogel 

Marc P. Behm 
Kimberly A. Carbino. CLA 

Zaldy A. Hidalgo 

Your lega l rights are affected by this written Notice, which is given pursuant to Nevada' 
Revised Statutes Section 40.645. The purpose of this Notice is to infonn you that FULLER 
JENKINS on behalf ofhomeowner(s) Linda L. Benn ett (hereinafter "Claimant'1. makes a claim 
against you for defects in the design and/or construction of the real property located at 37 17 
Heather Lily Court, Las Vegas, Nevada 89129. You should carefully read Nevada Revised 
Statutes Section 40.645 and consult with an attorney to de termi ne your specific rights and 
obligations. 

Notice is hereby given that Claimant asserts a claim for defects in the design andlor 
construction of the property located at 37 17 Heather Li ly Court, City of Las Vegas, County of 
Clark, State of Nevada. Except as provided in Nevada Revised Statutes section 40.645 and 
notwithstanding any other provision oflaw, as of the date of its mailing as reflected in the 
accompanying certificate of mailing, this Notice shall toll all statutes of limitation and statule$ o f 
repose on actions against all parties who may he responsible for the constructional defects, 
whether named in this Notice or not. 

P reli minary List of Defects 

Pursuant to Nevada Revised Statutes Section 40.645, with reservation to amend. modify 
or add to the notice required by (his provision, Claimant provides you with a Preliminary Defect 
Report by R.H.A., Inc., dated March 23, 2007 attached hereto as Exhibit I . 

c '1. 
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Chapter 40 Notice, Page 2 e • Classjcs Development 

Builder Response to tbis Notice 

Any and all responses, notices and other communications to or on for the behalf of 
Claimant shall be made in writing to Claimant at the address set forth above. 

Be advised that as to the named Claimant you have ninety (90) days after receipt of this 
Notice to respond. The response must be in writing and sent by certified mail. Your response 
must address each defect in the Notice and whether you choose to repair the defect of cause the 
defect to be repaired, and if necessary, to pay the costs of temporary housing and removal and 
relocation of the personal contents and property of the occupants. or whether you shall pay 
monetary compensation for each construction defect. Should you disclaim liability for any 
constructional defect, you must state the reasons for such a disclaimer in writing. 

Notice to Subcontractor, Supplier or Design Professional 

Not later than 30 days afer the date on which you received this Notice you must forward a 
copy of the notice by certified mail. return receipt requested to the last known address of each 
subcontractor, supplier or design professional whom you reasonably believe is responsible for a 
defect specified in the Notice. Failure to do so can prohibit your from conunencing an action 
against the subcontractor, supplier or design professional related to the constructional defect. 

Selection of Mediator 

Pursuant to Nevada Revised Statutes Section 40.680, Claimant selects Gary Nagle as the 
mediator for this case. 

DATED this 26th day of March. 2007. 

~~'D.jIk-
Cca1&JiF: 
Attorney for: 
Linda L. BelUlctt 
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Certificate of Mailing • • The below signed hereby certifi es that on March 26, 2007, I served the forgoing NOTICE 
TO CONTRACTOR PURSUANT TO NEVADA REVISED STATUTES SECTION 40.645 by 
placing a copy in the United States Mail, certified mail, return receipt requested with postage 
fully prepaid, addressed as follows: 

American West Homes, Incorporated 
250 Pilot Road, Suite 140 
Las Vegas, NY 89 11 9 

Attention Lawrence D. Canarelli 

EXHIBIT 1 - Preliminary DefeCi Reports, Prepared by R.D.A, Incorporated, 00 March 23, 
2007: 

See accompanying Classics Preliminary Defect Reports attached. 

Notable defects include a comprehensive window systems failure involving each and 
every window installed at this residence, 

Improper installation of roof tiles and underlayments across the entire roofing system, 

Electrical wiring below code standard throughout the residence, and morc particularly 
located at junction boxes and circuit panels, 

Observabl e stucco system failu res visib le across th e exterior of the house. 

c·'1 
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• 
AMERICA WEST CLASSICS 
Preliminary Defect List 
Mareh 23, 2007 

• 
fOR MEDlA nON PURPOSES 0".1. Y 

Tbil dOfomttll Is protfttnl uDlkr. 

NRS f48.lot Idd NRS 140.6IlO 

AMERICA WEST CLASSICS 

R.H.A,lnc 

Las Yegas, NY 

PRELIM1NARY DEFECT LIST 

March 23, 2007 

Prepared by: 
R.H.A.INCORPORATED 
3550 Camino Del Rio North 

Suite 305 
San Diego. CA 92108 

(619) ·624·9272 
6 19·624·9566 Fax 

i 
C • 32 
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• 
AMERICA WEST CLASSICS 
Preliminary Defect List 
March 23, 2007 

DESCRJPllON 

Introduction 

1.0 Roofs 

2.0 Private Balconies 

3.0 Exterior Stairs & Landings 

4.0 Exterior Finishes 

5.0 Siding & Wood Trim 

6.0 Sheet Metal 

7.0 Sliding Glass Door 

8.0 Doors 

9.0 Concrete 

10.0 Fire Resistive Construction 

11.0 Wallboard 

12.0 Interior Stairs 

13.0 Fireplace & Chase 

14.0 Sub-floors 

• 
FOR MEDIATION PURPOSES ONLY 

nb docvlllflll iI prot«trd IIlHkr. 

"''itS '-'10') .nd NRS ,.".680 

TABLE OF CONTENTS 

PAGE NUMBER 

.n 

2 

Not Used 

22 

Not Used 

Not Used 

29 

32 

33 

35 

36 

Not Used 

41 

42 

15.0 Miscel laneous Architectural 4) 

16.0 Windows 53 

17.0 Plumbing 61 

RH.A.J~ 

n 
C-33 
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• 
AMERICA WEST CLASSICS 
Preliminary Defect List 
March 23, 2007 

• 
FOR M£DlA nON pURPQSr.s ONL v 

lbit dotUmmt II prol«t~ .. drr. 

NRS 1"-1" .... NIlS, 4O.ao 

INTRODUCTION 

At the request of the LAW omCES OF CRAIG D. FULLER, we have prepared a 
Preliminary Defect List based upon the defects observed during our visual investigations at 
AMERICA WEST CLASSICS, located in Las Vegas, Nevada 

This report lists the construction defects observed and identified as well as any resulting 
damages, and it is our opinion that other similarly situated units in the project have the same or 
similar defective conditions and damages. To the extent that additional inspections and testing 
may take place a t the project, this report may be updated to include relevant infonnation. 

Due to construction years covering 1995, 1991, and 1999. the 1991, 1994 and 1997 Uniform 
Building Code is used throughout this report until verification by address is confirmed thfQugh 
the City of Las Vegas Building Department. 

This report lists the construction defects observed and identified as well as any resulting 
damages, and it is our opinion that other similarly situated addresses in the project have the same 
or similar defective conditions and damages. To the extent that additional inspections and testing 
may take place at the project, thi s report may be updated to include relevant infonnation. 

The report identifies a commonality of construction defects found during the visual inspections 
perfonned to date. Some of the defects do or do not apply to each address and the defect 
numbering from the individual reports may be different. The addresses inspected are found in 
matrix below. 

R.H.A, Inc. 

iii 
C-?J-/ 
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• 
AMERICA WEST CLASSICS 
Preliminary Defect List 
March 23, 2007 
17.0 PLUMBING 

• 
.'OR MEDIATION t'UJU'osrs ONLY 

n ls doculDC'II' b pntKfed udrr, 

NItS fo'L1Of ud NRS 1 40.AO 

17.01 DefHt: Fai lure of water closet installation ; stained vinyL 
Location: At bathroom water closets. 

The cnd. 

R.U.A, lilt. 

ViolatioDs of Codes and Standards: 
Standard of Care. 

Resultant Damage: 
Water intrusion to below grade garages causing damage to framing and 
interior fi nishes. 
Not maintainable as constructed. 

61 
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, • • 
FULLER GLASER JENKINS 

CRAIG D. FlIUER ... 
RA~'DAL L. G LASElI. 

ERIK C. Jo.'KINS 
K ELUE A . W RIGHT 

KARI SA K. MCNAMAA.A. 
~ L. WISH"~V · 

• Al",.d~;" N . .... c!.I 
• AIso :ldmiIled in Anroll> 
• AI", . dmiCled ;' u...EU. 0I 

4250 EXECUTI\'E SQUARE, SUITE 555 
LA JOLlA, (' ALlFORNIA 92037 
TELErHON~ (858)4 50-4050 
F.~CSJMllE (858) 450-4051 

December 4, 2006 

American West Homes, Incorporated 
250 Pilot Road, Suite \40 
Las Vegas, NY 89119 

Attn : Lawrence D . Canarelli 

Via Certified Mail, return receipt requested 

RE: Classics Development 

NOTICE TO AMERICAN WEST HOMES. INCORPORATED: 

Q S@ F:COUNT\"9fr1g 
110 E. WILSHIRE AVENUE. ~UITE $01 

FUu..ERTON, Cl\UfORNIA 9nn 
TE.LEPHoNe; (11 4 ) 449, '1100 
FA<.'Sl~IU; : (7 14 ) 44 9·1 517 

Con<~\~nVCl er~ 

Eric S. Fuller.J.l.I 
Julie L Cabou, J 1\. 

Cer!ified Pa'~k~~b 
Karen L Wa ldvQj!d 

Mart P. Behm 
Ki mberl y A. Carbino. CU, 

Zald), A. Hidalgo 
Yvette K. D~l]ccl 

Your legal rights are affected by this written Notice, which is given pursuant to Nevad: ! 
Revised Statutes Section 40.645. The purpose of this Notice is to infonn you that The Law 
Offices of Craig D. Fuller on behalf ofhomeowner(s) Gary M. Medina (hereinafter 
"Claimant"). makes a claim against you for defects in the design and/or construction of the real 
property located at 9101 Songwood Court. Las Vegas, Nevada 89129. You should carefully 
read Nevada Revised Statutes Section 40.645 and consu lt with an attorney to detennine your 
specific rights and obligations. 

Notice is hereby given that Claimant asserts a claim for defects in the design and/or 
construction of the property located at 9101 Songwood Court, City of Las Vegas, County of 
Clark, State of Nevada. Except as provided in Nevada Revised Statutes section 40.645 and 
notwithstanding any other provision of law, as ofthe date of its mailing as reflected in the 
accompanying certificate of mailing, this Notice shall toll all statutes oflimitation and statutes of 
repose on actions against all parties who may be responsible fo r the constructional defects. 
whether named in this Notice or not. 

Preliminary List of Defects 

Pursuant to Nevada Revised Statutes Section 40.645. with reservation to amend. m odi fy 
or add to the notice required by this provision, Claimant provides you with a Preliminary Defect 
Report by R.H.A., Inc., dated August 31 , 2006 . attached hereto as Exhibit 1. 

C - '110 
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• • Chapter 40 Notice, Page 2 • 
Classics Development 

Builder Response to this Notice 

Any and all responses, notices and otht:r conununications to or on for the behalf of 
Claimant shall be made in writing to Claimant at the address set fOlth above. 

Be advised that as to the named Claimant you have ninety (90) days after receipt Oflhi s 
Notice to respond. The response must be in writing and sent by certified maiL Your response 
must address each defect in the Notice and whether you choose to repair the defect of cause the: 
defect to be repaired, and if necessary, to pay the costs of temporary housing and removal and 
relocation of the personal contents and property of the occupants, or whether you shall pay 
monetary compensation for each construction defect. Should you disclaim liability for any 
constructional defect, you must state the reasons for such a disclaimer in writing. 

Notice to Subcont ... acto .... Supplier or Design Professional 

Not later than 30 days afer the date on which you rex:eived thi s Notice you must forward a 
copy of the notice by certified mail, return receipt requested to the last known address of each 
subcontractor, supplier or design professional whom you reasonably believe is responsible for a 
defect specified in the Notice. Failure to do so can prohibit your from commencing an action 
against the subcontractor, supplier or design professional related to the constructional defect. 

Selection of Mediator 

Pursuant to Nevada Revised Statutes Section 40.680, Claimant selects Bruce Edward's o£ 
JAMS as the mediator for this case. 

DATED this 4th day of December, 2006. 

By: 
Craig D. Fuller, 
Attorney for : 
Gary M. Medina 

ISIC 5460 
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Certificate of Mailing • • The below signed hereby certifies that on the 4th day of December, 2006, I served the 
forgoing NOTICE TO CONTRACTOR PURSUANT TO NEVADA REVISED STATUTES 
SECTION 40.645 by placing a copy in the Uni ted States Mail, certified mail, return receipt 
requested with postage fully prepaid, addressed as follows: 

American West Homes, Incorporated 
250 Pilot Road, Suite 140 
Las Vegas, NY 89119 

Attention Lawrence D. Canarelli 

(S;gn),~-Ij~AI~ /'h'~' ~~),t{~/.~,Q~:---_ 
(Print Name): Karen L. Wa dv gel 

EXHIBIT 1 - Preliminary Defect Reports, Prepared by R.H.A, Incorporated, on August 31, 
2006: 

See accompanying Classics Preliminary Defect Reports attached. 

Notable defects include a comprehensive window systems fa ilure in volving each and 
every window installed at this residence, 

Improper installation of roof tiles and underlayments across the entire roofing system, 

Electrical wiring below code standard throughout th e residence, and more particularly 
located at j unction boxes and circuit panels, 

Observable stucco system fai lures visi ble across the exterior of the house. 

ISIC 5461 
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• • 
AMERICA WEST CLASSICS 

Las Vegas. NV 

PRE~ARYDEFECT 

FOR 9101 SONGWOOD 

August 31 , 2006 

Prepared by: 
R.H.A. INCORPORATED 
3550 Camino Del Rio North 

Suite 305 
San Diego, CA 92108 

(619) ·624·9272 
619·624·9566 Fax 

ISle 5462 
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• 
AMERICA WEST CLASSICS 
Preliminary Defect List for 
9101 Songwood 
August 31,2006 

DESCRIPTION 
Introduction 

1.0 Roofs 

2.0 Private Balconies 

3.0 Exterior Stairs & Landings 

4.0 Exterior Finishes 

5.0 Siding & Wood Trim 

6.0 Sheet Metal 

7.0 Sliding Glass Door 

8.0 Doors 

9.0 Concrete 

TABLE OF CONTENTS 

10.0 Fire Resistive Construction 

11.0 Wallboard 

12.0 Interior Stairs 

13.0 Fireplace & Chase 

14.0 Sub-floors 

15.0 Miscellaneous Architectural 

16.0 Windows 

17.0 Plumbing 

• 
FOR MEDIA nON PURPOSU; ONi. Y 

nit doeulileDl Is pnJt«frd Ulldu, 

/loW> .... 109 &lid N1IS 140.680 

PAGE NUMBER 
111 

4 

Not Used 

Not Used 

20 

Not Used 

Not Used 

25 

26 

27 

28 

29 

Not Used 

Not Used 

32 

33 

35 

37 

C-YW 
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• • 
AMERICA WEST CLASSICS 
Preliminary Defect List for 
9101 Songwood 
Augus13J, 2006 

FOR MEDIATION PURPOSF.SONLY 

'ThIs dot1lJlltal II protecttd aDCier, 

NRS 14&109.nd NRS f 40.680 

INTRODUCTION 

At the request of the LAW OFFICES OF CRAIG D. FULLER, we have prepared a 
Preliminary Defect List based upon the defects observed during our visual investigation at 9101 
Songwood, located in Las Vegas, Nevada. 

This report lists the construction defects observed and identified as well as any resulting 
damages, and it is our opinion that other similarly situated units in the project have the same or 
similar defective conditions and damages. To the extent that additional inspections and testing 
may take place at the project, this report may be updated to include relevant infonnation. 

R H.A, Inc:. iii 

c -'IS' 
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e 
AMERICA WEST CLASSICS 
Preliminary Defect List for 
9101 Songwood 
Augus13J,2006 
17.0 PLUMBING 

e· 
FOR MEDIA nON PURPOSES ONLY 

11111 docullltDlls prot«ltd tlIIdcr. 

""ltS 14109 .lId NRS, 40.610 

17.01 DeCect: Failure of water closet installation; stained vinyl. 

The end. 

R.H.A.lroc. 

Location: At bathroom water closets. 
Violations oC Codes and Standards: 

Standard of Care. 
Resultant Damage: 

Water intrusion to below grade garages causing damage to framing and 
interior finishes. 
Not maintainable as constructed. 

)7 
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Clark County Assessor's Page I of2 

M.W. Schofield, Assessor 

PARCEL OWNERSHIP HISTORY 

I ~ lhl..eDSor map 

ASSESSOR DESCRIPTION 

GOWAN FORT APACHE-PHASE S UNIT C PLAT BOOK 68 PAGE 60 LOT 37 BLOCK 17 

CURRENT CURRENT OWNER RECORDED RECORDED VESTING <AX ESTIMATED 
PARCEL NO. DOCUMENT NO. DATE DISTRICT SIZE 

138-08-22 1-011 
BAILEY ROCIO M 

"~!lQZQ~lJ·D_v.1.0 04{23{2007 JOINT TENANCY MEDINA GARY M 

PARCEL NO. PRIOR OWNER(S) RECORD ED RECORDED VESTING 
DOCUMENT NO. DATE 

08-08-221' 
MEDINA GARY M "20_0!\0.9.03: 0086 7 09{03!20()4 NO STATUS 011 

138-08-221-
BAI LEY ROCIO M '4; Q!l~Q4QIi:!lJ7H 04/08/2004 NO STATUS on 

138-08-221- BAILEY ROCIO M 
"4;QQ3U2:i;'Q1S2l 12/0512003 JOINT 

011 MEDI NA GARY TENANCY 

138-08-221- BAILEV ROCIO M "2003031.4:02508 03{14/2003 NO STATUS on 
138·08·22 1- DUMAGUINDIN GARY M 

'199:90614:0016~ 06{14/1999 JOINT 
011 CORREA ROCIO M TENANCV 

138-08-221- OUMAGUINDIN GARV M 80 A R 
• ~9970.3\2:00&4? 03/12/1997 

)OINT 
011 ETAl E'TAl TENANCY 

138-08·221-
AMERICAN WEST HOMES INC " 19.960508.:00814 05/08/1996 NO STATUS On 

138-08-221- GOWAN PROPERnES INC '199506.20:01359 06/20{1995 NO STATUS on 
138-08-20t- GOWAN PROPERTIES INC • t'l9l01l2:.00](i6 03/12/1992 NO STATUS 

OJJ 

138-08-201- GOWAN PROPERTIES INC ·1~9203.12,o.o766 03/ 12/1992 NO STATUS 
02' 

138-08-201- GOWAN PROPERTIES I NC · 1'.:!~2Q312·QQZ!i§ 03/12{1992 NO STATUS 

'" 138-08-201-
GOWAN PROPERTIES INC "19920312:00766 03/12{1992 NO STATUS 

023 
138-08-20 1-

GOWAN PROPERTIES INC '1'3920]12:00766 03/12/1'391 NO STATUS 021 

138-08-201' GOWAN PROPERTIES INC '199203)2:00769 03/12{1992 NO STATUS 
020 

138·08-201- GOWAN PROPERTIES JNC ' 19920312:00766 03/12{1992 NO ST .... TUS 
01' 

138-08-201- GOWAN PROPERTIES INC "199203 12 :00766 03/12/1992 NO STATUS 019 

http://sandgate.co.c1ark.nv.uslservl ctl Asscssor?instance=pc 12& parcel= I 3808221 0 II 

"0 SUBDIVIDED LOT 

<AX 
DISTRICT 

200 

200 

200 

200 

200 

200 

200 

205 

205 

205 

205 

20S 

125 

125 

125 

125 

ESTIMATED 
SIZE 

SUBDIVIDED 
LOT 

S\JBDlVIDED 
LOT 

SUBDIVIDED 
LOT 

SUBDI VIDED 
LOT 

SUBDIVIDED 
LOT 

SuBDIVIDED 
LOT 

SUBDIVIDED 
LOT 

SUBDIVIDED 
LOT 

4.35 AC 

11.73 AC 

16.90 AC 

18,26 AC 

28,08 AC 

29.21 AC 

59.]9 AC 

60.70 AC 

c·s-«: 
2/1 1/2008 
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I . Clark County Assessor's Owne* History e Page 2 of 2 

"Note: Only doc~nts from September 15, 1999 through present are available for viewing. 

t" NOTE: THIS RECORD IS FOR ASSESSMENT USE ONLY. NO LIABILITY IS ASSUMED 
AS TO THE ACCURACY OF THE DATA DEUNEATED HEREON. 

Government Center , 500 South Grand Central Parkway, Las Vegas, Nevada 89155-1401 

702-455-3882 (INFORM A nON) 

" .. 

http://sandgate.co.c1ark. nv.us/servlet/ Assessor?instance=pcl2&parccl= 13 808221 0 II 
C' - ~'7 

2/11 /2008 
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• 
MEMl'rER 

• 
Craig O. Fuller 
April 23. 2007 

Page 2 

Without waiving any defenses American West may have it has sent the notices on to the 
subcontractors for consideration and will notify you of any election to repair that is received. 

Sincerely, 

KUMMER KAEMPFER BONNER RENSHAW & FERRARIO 

MEF/jls 
cc: Leslie Bausher 

7_.8 
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EXHIBIT t> 
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• • "'ii American West Development 
11 Southern Nevada's #1 Home Builder 

March 12, 2007 

Craig D. Fuller, Esq. 
Fuller Glaser Jenkins 
4250 Executive Square, Suite 555 
La lol1a, CA 92037 

Certified Mail No. 70042890000445092985 
Return Receipt Requested 

Re: Gary Medina. 9lO1 Songwood Ct. Las Vegas NV 

Dear Mr. Fuller: 

In response to your purported Chapter 40 notice received on December 12,2007, relative 
to the above-identified address, we inspected the subject property on Thursday, February 
8,2007. 

We deem your notice referenced above to be defective and not in compliance with 
Chapter 40 requirements relative to specificity of defect and location. Further all items 
mentioned, if present, would constitute latent andlor patent deficiencies which statutes of 
repose of six. and eight years respectively have expired. However, we are providing the 
following responses in an act of good faith without waiving the protections afforded us 
WIder Nevada state law. 

As a result of this initial inspection, and through this letter, we will respond to the alleged 
deficiencies, to the extent that they could be ascertained. As will be set forth with greater 
clarity herein, many of the alleged defects were not identified in the notice such that they 
could be fOWld and assessed. Thus respondent provides this answer in an overarching 
attempt to comply with the provisions ofNRS Chapter 40.600 et sec.; however, reserves 
the right to modify this response in the event claimant's offers of clarity should be 
forthcoming. 

1.1 Tile Roofs 

1.1.01 UnderJaymenr - Exposed. Condition will be repaired to the extent it can 
be ascertained to exist and result from original construction. 

1.1.02 Overexposed Tile. Condition will be repaired to the extent it can be ascertained to 
exist and result from original construction. 

250 Pilot Road, Suite 140 ° lu Vegas, Nevada 89119 0/702) 7.J6...6.i34 ° Fax (702) 731>-7970 

ISIC 5771 
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• • 
J. J .03 Unsecured Tile. Condition will be repaired to the extent it can be 

ascertained to exist and result from original construction. 

1.1. 04 Damaged Tile. Condition will be repaired to the extent it can be 
ascertained to exist and result from original construction. 

1.1.05 VaIJeys. Condition will be repaired to the extent it can be ascertained to 
exist and result from original construction. 

1.1.07 Weather Blocking Missing. Weather blocking was not required by the applicable 
building code at the time of original construction. No defective condition 
attributable to original construction was observed. 

1.1.08 Open Rake. Condition will be repaired to the extent it can be ascertained 
to exist and result from original construction. 

1.1.09 Eaves Edge Metal Missing. Not required by applicable building code at the 
time of original construction. No defective condition attributable to original 
construction was observed. 

1.1.10 Confined Rake. Condition will be repaired to the extent it can be ascertained to 
exist and result from original construction. 

1.1.12 Plumbing Penetratiom - Pipe / Secondary Flashing Junclure Not Sealed. 
Re·sealing of penetrations is a homeowner maintenance issue and as such should 
be included in an ongoing maintenance regimen. As a courtesy to homeowner, 
contractor agrees to re-seal penetrations. 

1.1.13 B-Venrs. No defective condition observed. 

1.1.14 Headwalls. No defective condition observed. 

1.2 Built-up Roofs 

1.2.01 Penetration Flashings. Condition will be repaired to the extent it can be 
ascertained to exist and result from original construction. 

4.0 Exlerior Finish 

4.01 Exterior finish/ailure, cracking. Stucco cracks observed were hairline cracks in a 
nearly ten (10) year old home. These conditions are nonnal and not unexpected 
in this climate. Further. stucco requires maintenance including regular painting, 
and as such should be included in an ongoing regular maintenance regimen. 

4.02 Weep screed buried and/or missing. Weep screed installed and 
performing as intended. 

2 
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4.03 Short weep screed Alleged defect couJd nOl be reviewed due to 

aftermarket improvements by homeowner consisting of concrete patio. 

4.04 Penetrations unsealed and/or not gasketed Re-sealing of penetrations is a 
homeowner maintenance issue and as such is a regular feature of a homeowner 
maintenance regimen. No defective condition attributable to original construction 
could be ascertained. 

4.05 Fascia board penetration buried in stucco. No defective condition observed. 

7.01 Sliding GlarY Doors 

7.01 Sliding glass door threshold ver/icalframe unsealed; stained lack strip and/or 
baseboard Inspection failed to yield identification of defect alleged. 

8.0 Doors 

8. OJ Unsealed Ihresholdljamb intersection. Re-sealing of threshold/jam intersections is 
a homeowner maintenance issue and as such is a regular feanu-e of a homeowner 
maintenance issue. Upon visual inspection, contractors present could find no 
evidence of water intrusion and/or damage to structural components and interior 
finishes. Further, there are no French doors in this home. As a courtesy to this 
homeowner, contractor will caulk the entry threshold. 

9.0 Concrete 

9.01 Concrete slab failure; cracking. No defective condition attributable to original 
construction was observed. 

10.0 Fire Resistive Construction 

10.01 Unsealed Plumbing Penetrations. Inspection failed to yield identification of 
defect aJJeged. 

11.0 Wallboard 

11.01 Failure o/wallboard system; cracking. Hairline drywaJl cracks were observed by 
contractors present. This is a homeowner maintenance issue. No defective 
condition attributable to onginaJ consnuction was observed. 

11.02 Ceiling and/or wall stains. Ceiling stains observed by contractors present in 
family room and upstairs bedroom. These conditions will be addressed. 

11.03 Window sill, jamb and/or head drywall cracking. The junctW'e of drywall to the: 

1 

ISIC 5773 

Case 2:15-cv-00460-JAD-PAL   Document 42-53   Filed 09/19/16   Page 23 of 25

AA002897



• • 
window frame arOlUld the windows was reviewed. Any separation observed were 
evidence of a maintenance need; therefore no building deficiency could be 
identified. Re-caulking of these junctures is a homeowner maintenance issue and 
as such should be included in an ongoing maintenance regimen. 

14.0 Sub-Floors 

14.01 Floor sheathing is improperly fastened. This condition is a nonnal wear item. 
Wood floors, as well as the sheathing are deflecting with the constant movement 
of people. A1though every effort is made to eliminate a1l squeaks they are a 
Donnal condition of wood floors and are subject to wood's natural characteristics. 
No defective condition attributable to original construction was observed. 

J 5. 0 Miscellaneous Architectural 

15.01 Shower Enclosure failure; evidence a/water intrusion. No defective condition 
attributable to original construction was observed. Shower enclosures require 
ongoing homeowner maintenance. 

15.02 Attic access size is inadequate; less than 22 " x 30". Inspection revealed the attic 
access size meets the dimensions required by code. The code deflnition of 
"Accessible" allows for the removal of construction elements (i.e. HV AC 
equipment) to access the attic. The decorative frame supporting the access panel 
can be removed and replaced to remove or replace equipment, which is not 
present in this attic. 

16.0 Windows 

16.01 Window system failure; staining at silljamb, baseboard, carpet/pad. 
Inspection failed to yield identification of defect alleged. If such exists anywhere 
in the borne. contractors requests specific location. 

17.0 Plumbing 

17.01 Failure o/water closet installation; stained vinyl. Inspection failed to yield 
identification of defect alleged. 

Although the contractors present at the inspection displayed a desire to identify and make 
repairs, they were not able to identify defective conditions as alleged in this home. 

In swrunary, the majority of the conditions observed on February 8, 2007, are minor 
maintenance items not unexpected in a nearly ten (10) year old home . 

It should be noted that many areas ofa home require a regular ownership maintenance 
regimen. Contractor hereby offers, as a courtesy, to instruct homeowner on routine 
matters of homeowners hip. 
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• • 
A representative of our warranty company, Home Service Plus, will be contacting 
homeowner for possible dates to commence with repairs enwnerated above. They will 
then coordinate the subcontractors to perfonn the work. 

Please don' t hesitate to contact us with any questions. 

Sincerely, 
AMERICAN WEST DEVELOPMENT, INC. 

oL:~.~f? 
Tina M. Goode 

cc: Mr. Gary Medina 
9 101 Songwood Ct. 
Las Vegas, NY 89129 
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1 'fPC 
Adam H. Springei, Esq., (NBN 7187) 

2 Darlene M. Cartier, Esq., (NBN 8775) 
3 SPRINGEL & FINK LLP 

2475 Village View Dr., Suite 250 
4 Henderson, NV 89074 
5 Telephone: (702) 804-0706 

6 David S. Lee, Esq .• (NBN 6033) 
Jeffery A. Garofalo, Esq. (NBN 7345) 

7 LEE~ HERNANDEZ, KELSEY, BROOKS 
8 GAROFAl.O & BLAKE 

7575 Vegas Drive, Suite 150 
9 Las Vegas, NV 89) 28 

10 
Telepl10ne: (702) 880-9750 

11 Attorneys for Defendants/Third-Party Plaintiffs 
AMERICAN WEST HOMES, INC., 

12 AMERICAN WEST HOMES INC., and 
AMERICAN WEST DEVELOPMENT 

13 

Electronically Filed 
11/14/200801 :57:29 PM 

CLERK OF THE COURT 

14 

15 

DISTRICT COURT 

CLARK COCNTY, NBV ADA 

1.6 **** 
1 7 LINDA BE]\,TNETT, JOSEPH GRAYSON AND ) 

PATRICE COLEMAN-GRAYSON; STEVEN ) 
1.8 AND BARBARA CORWIN; DONALD AND ) 

JENNIFER DERMER; PHILLlP DICKINSON, ) 
19 TRUSTEE OF THE P.W. DICKINSON ) 

20 QUALIFIED PERSONAL RESIDENTIAL ) 
TRUST; EVELYN FELICIANO; ROBERT ) 

21 GREEN; GEORGE AND ELISA HASSE; ) 
CHARLOTTE HUFFMAN; 'WILLIAM AND ) 

22 LYNN JACKSON; CHRISTOPHER AND ZOE ) 

23 LAW; JOHN AND CATHERINELETUS; ) 
TRUSTEES OF THE LET US TRUST; MARK ) 

24 Ah'D BECK LILLEY, TRUSTEES OF THE ) 
25 LILLEY FAMILY TRUST; THEODORE AND ) 

ILEENEMANAHAN; GARY:MEDINA; ) 
26 CONNIE MERTIN; RUTH PRANGE~ JEMlENE ) 

RUSSELL; BRETT SCOVIL; GLORIA AND ) 
:2 7 ALMA SMITH; ALEXANDER AND JOYCE ) 

STELLA; EDDIE AND SHARON STUBBS; ) 

------------------------------) 
28 
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1 ROGER AND JANAN THOMPSON. ) 

2 
) 

Plaintiffs, ) 
3 ) 

VS. ) 
4 ) 

5 
AMERICAN WEST HOMES. INC., a Nevada ) 
corporation, AMERICAN WEST HOMES I~C., ) 

6 a Nevada corporation; AMERICAN WEST ) 
DEVELOPMENT, a Nevada corpot'ation; and ) 

7 DOES 1 througll 100 ) 

8 
) 
) 

9 Defendants. ) 
AMERICAN WEST HOMES, INC., a Nevada ) 

10 corporation, AMERICAN WEST HOMES INC., ) 

11 a Nevada corporation; AMERICAN WEST ) 
DEVELOPMENT, ) 

12 ) 

13 
Third-Party Plaintiff, ) 

) 

14 vs. ) 
) 

15 A & S TILLY MARBLE & GRANITE, a Nevada ) 

16 Corporation; NATIONS FLOORING, INC. dba ) 
CARPET BARN, a Revoked Foreign Corporation; ) 

17 CENTRAL VALLEY INSULATION, INC., a ) 

18 
Dissolved Nevada Corporation; CLASSIC DOOR ) 
AND TRIM, INC., a Nevada Corporation; CLEAR) 

19 VIEW DISTRIBUTING, LLC, a Nevada Limited ) 
Liability Company; DAN BRADLEY GLASS ) 

20 SHOP, INC., a Nevada Corporation; DAVEY ) 

ROOFING, a Foreign Corporation; DESERT ) 
21 FIREPLACES PLUS, INC., a Dissolved Nevada ) 

22 Corporation; DESERT SHORE TILE, INC., a ) 
Nevada Corporation; NEV~CAL INVESTORS, ) 

23 INC. DBA FAST TRAe ELECTRIC. a Nevada ) 
Corporation; FRADELLA IRON WORKS, a ) 

24 Dissolved Nevada Corporation; HAMMOND ) 

25 CAULKING, INC., a Nevada Close Corporation; ) 
INTERSTATE PLUMBING & AIR ) 

26 CONDITIONING, dba INTERSTATE ) 

27 
SERVICES. a Nevada Limited Liability Company;) 
LEE COPHER INDIVJDUALL Y and dba L&L ) 

28 CONSTRUCTION~ PHILLIPS PRODUCTS, INC.,) 
a Foreign Corpo/'ation; RAYMOND LAIRD ) 

ISIC 6817 

Case 2:15-cv-00460-JAD-PAL   Document 42-54   Filed 09/19/16   Page 3 of 22

AA002902

bes
Highlight



1 WHIPPLE INDlVIDUALLY and dba ,mlPPLE ) 
2 CONCRETE CONSTR()CTlON~ REP1J13LIC ) 

ELECTRIC, INC., a Nevada Corporation; ) 
3 REYBURN LA'VVN & LANDSCAPE ) 

DESIGNERS, INC,. a Dissolved Nevada ) 
4 Corporation; SIERRA AIR CONDITIOJ\TING, ) 
5 INC., a Nevada Corporation; SIERRA TAHOE, a ) 

Revoked Nevada Corporation; LARRY ) 
6 SILECCHIO, INDIVIDUALLY and dba ) 

SILECCHIO MASONRY; TRE ) 
7 CONSTRUCTION, INC" a Revoked Nevada ) 
8 Corporation; VEGAS GENERAL ) 

CONSTRUCTION CO., a Merge Dissolved ) 
9 Nevada Corporation; MOBS J through 100; MOE ) 

DESIGN PROFESSIONALS 101 through 200; and) 
10 MOE INSURERS 201 through 300 t ) 

11 

12 
Third-Party Defendants. 

) 
) 

,---------- - ,----) 
13 DEFENDANTS'ITHIRD-PARTY PLAINTIFFS' THIRD-PARTY COMPLAINT 

14 COMES NOW, Defendants, AMERICAN 'WEST HOMES, lNC., AMERICAN WEST 

15 HOMES lNC., and AMERICAN WEST DEVELOPMENT (hereinafter collectively "AMERICAN 

16 WEST"), by and through their attorneys of record, the law firms afLEE, HERNAl\1)EZ.KELSEY, 

17 BROOKS, GAROFALO & BLAKE, and SPRINGEL & FINK LLP, and for its Third~Party 

18 Complaint against Third~Party Defendants A & S TILLY MARBLE & GRANITE, a Nevada 

19 Corporation; NATIONS FLOORING, INC. dba CARPET BARN, a Revoked Foreign Corporation; 

20 CENTRAL V ALLEY INSULATION, lNC., a Dissolved. Nevada Corporation; CLASSIC DOOR 

21 AND TRIM, INC., a Nevada Corporation; CLEAR VIEW DISTRIB1JTING, LLC, a Nevada Limited 

22 Liability Company; DAN BRADLEY GLASS SHOP, INC., a Nevada Corporation; DAVEY 

23 ROOFING, a Foreign Corporation; DESERT FIREPLACES PLUS, INC., a Dissolved Nevada 

24 Corporation; DESERT SHORE TILE, INC., a Nevada Corporation; NEV~CAL INVESTORS, INC. 

Z 5 . dba FAST TRAC ELECTRlC, a Nevada Corporation; FRADELLA IRON WORKS, a Dissolved 

26 Nevada Corporation; HAMMOND CAULKING, INC., a Nevada Close Corporation; INTERSTATE 

27 PLUMBING & AIR CONDlTIONING, dba INTERSTATE SERVICES, a Nevada Limited Liability 

28 Company; LEE COPHER INDIVIDUALLY and dba L&L CONSTRUCTION; PHILLIPS 

-3-
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1 PRODUCTS, lNC., a Foreign Corporation; RAYMOND LAIRD WTlIPPLE INDIVIDUALLY and 

2 dba WHIPPLE CONCRETE CONSTRUCTION; Republic Electric; Inc., a Nevada Corporation; 

3 REYBURN LA vVN & LANDSCAPE DESIGNERS, INC., a Dissolved Nevada Corporation; 

4 SIERRA AIR CONDITIONING, JNC., a Nevada Corporation; SIERRA TAHOE, a Revoked Nevada 

5 , Corporation; LARRY SILECCHIO, INDIVIDUALLY and dba SILECCHIO MASONRY; TRB 

6 CONSTRUCTION, INC., a Revoked Nevada Corporation; VEGAS GENERAL CONSTRUCTION 

7 CO., a Merge Dissolved Nevada Corporation; MORS 1 through 100, inclusive; MOE DESIGN 

8 PROFESSIONALS 101 through 200; and MOE INSURERS 201 through 300, inclusive, complains 

9 and alleges as follows: 

10 GENERAL ALLEGATIONS 

11 I. At all times relevant herein, Third·Party Defendants A & S 'ItLL Y MARBLE & 

12 GRANITE. a Nevada Corporation; NATIONS FLOORlNG, INC, dba CARPET BARN, a Revoked 

13 Foreign Corporation; CENTRAL VALLEY INSULATION, INC" a Dissolved Nevada Corporation; 

14 CLASSIC DOOR AND TRIM, INC., a Nevada Corpomtion; CLEAR VIEW DISTRlBUTING, LLC, 

15 a Nevada Limited Liability Company; DAN .BRADLEY GLASS SHOP, INC., a Nevada 

16 Corporation; DAVEY ROOFING, a Foreign Corporation; DESERT PIREPLACES PLUS, LNC., a 

17 Dissolved Nevada Corporation; DESERT SHORE TILE, INC., a. Nevada Corporation; NEV -CAL 

18 INVESTORS, INC. DBA FAST TRAC ELECTRIC, a Nevada Corporation; FRADELLA IRON 

:1 9 WORKS, a Dissolved Nevada Corporation; HAMMOND CAULKING, INC., a Nevada Close 

20 Corporation; INTERSTA TE PLUMBING & AIR CONDITIONING, dba INTERSTATE 

21 SERVICES, a Nevada Limited Liability Company; LEE COPHER lNDIVIDUALLY and dba L&L 

22 CONSTRUCTION; PHILLIPS PRODUCTS, INC., a Foreign Corporation; RAYMOND LAIRD 

23 WHIPPLE INDIVIDUALLY and dba WHIPPLE CONCRETE CONSTRUCTION; REPUBLIC 

24 ELECTRIC, INC., a Nevada Corporation; REYBURN LAWN & LANDSCAPE DESIGNERS, INC., 

25 a Dissolved Nevada Corporation; SIERRA AIR CONDITIONING, INC., aNevadaCorporatioll; 

26 SIERRA TAHOE, a Revoked Nevada Corporation~ LARRY SILECCHIO, IN DIV lDUALLY and 

27 dba SlLECCHIO MASONRY; TRB CONSTRUCTION, INC., a Revoked Nevada Corporation; 

28 VEGAS GENERAL CONSTRUCTION CO., a Merger Dissolved Nevada Corporation(hereinafiel' 
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1 collectively "Third-Party Defendants"); MOBS 1 through '100, inclusive; and MOE DESIGN 

2 PROFESSIONALS 101 through 200, inclusive, and each of them, were legal entities or individuals 

3 doing business in the State of Nevada, and performed work, installed, designed, constructed andlor 

4 supplied material for improvements to the real property that is the subject of Plaintiffs' underlying 

5 Complaint 

6 2. At all times relevant herein, Third-Party Defendants, MOBS 1 through 100, inclusive, 

7 and MOE DESIGN PROFESSIONALS 101 through 200, inclusive, and each of them, were 

8 developers, contractors, subcontractors andlor design professionals, who performed construction 

9 activities for AMERICAN WEST at certain single-family homes located in the community 

10 commonly known as "Classics", the subject property, and/or were material suppliers to AMERICAN 

11 WEST or one of its subcontractors, who provided materials and/or other items, which were installed 

12 into and/or became a part of said subject property. 

13 3. AMERICAN WEST is illfomlCd and believes, and on that basis alleges, that Third-

14 Party Defendants. MOBS 1 through 100, inclusive, and MOE DESIGN PROFESSIONALS 101 

15 through 200, inclusive, and each of them are, and at all times relevant were, sole proprietors, 

16 partnerships, corpor'dtions or other business entities doing business in Clark County, Nevada, 

1 7 4. AMERICAN WEST is infonned and believes, and on that basis alleges, that the true 

18 names and capacities, whether individual, corporate, associate or otherwise of Third-Party Defendant 

19 MOES 1 through 100 (hereinafter "MOES"), inclusive, arc unknown to AMERlCAN WEST who 

20 therefore sues said parties as Third.Party Defendants by such fictitious names, ThinlwParty 

21 Defendants designated as MOES are responsible in some manner as an entity perfonning 

22 construction related activities and/or providing materials for construction of the subject property and 

23 are responsible for the events and happenings described in Plaintiffs' Complaint and in this Third-

24 Party Complainl, whioh proximately caused damages to AMERICAN WEST as alleged herein. 

25 AMERlCAN WEST is informed and believes that each of the Third-Pat1y Defendants designated as 

26 MOBS in some manner performed work. installed, designed, constmcted or supplied materials to the 

27 subject property, pursuant to subcontract agreements, purclluse orders, or other writhm or oral 

2B agreements entered into between AMERICAN WEST, Third-Party Defendants, and oach of them, or 

-5-
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1 otherwise. AMERICAN "'TEST will ask leave of this Court to amend its Third-Party Complaint to 

2 insert the true names and capacities of the MOES and state appropriate charging allegations, when 

3 that infonnation has been ascertained. 

4 5. AMERICAl~ WEST is infol1ued and believes, and 011 that basis alleges, that the true 

5 names and capacities, whether individual) corporate, associate or othenvise ofThird~Party Defendant 

6 MOE DESIGN PROFESSIONALS 101 through 200 (hereina:fter "MOE DESIGN 

7 PROFESSIONALS"), inclusive, are unknown to AMERICAN WEST who therefore sues said parties 

8 as Third-Party Defendants by such fictitious names. Third.Party Defendants designated a..~ MOE 

9 DESIGN PROFESSIONALS are responsible In some manner as an entity perf0n11ing design related 

10 activities and/or professional services for the subject property and arc responsible tor the events and 

11 happenings described in Plaintiffs' Complaint and in this Third-Party Complaint, wbich proximately 

12 caused damages to AMERICAN WEST as alleged herein. A"tvrERICAN WEST is informed and 

13 believes that each ofilie Third·Parly Defendants designated as MOE DESIGN PROFESSIONALS 

14 provided professional services at the subject property, pursuant to subcontract agreements or other 

15 written or oral agreements entered into between AMERICAN WEST, Third·Party Defendants, and 

16 each of them, or otherwise. AMERICAN WEST will ask leave of this Court to amend its Third-Party 

1 7 Complaint to insert the true names and capacities of the MOE DESIGN PROFESSIONALS and state 

18 appropriate charging allegations, when that information has been ascertained. 

19 6. AiV1ERICAN WEST is infonned ~nd believes, and on that basis alleges, that the true 

20 names and capacities, whether individual, corporate, associate or otherwise of Third-Party Defendant 

21 MOE INSURERS 201 through 300 (hereinafter "MOB INSURERS"), inclusive, are unknown to 

22 AMERICAN WEST who therefore sues said parties as Third-Party Defendants by such fictitious 

23 names. Third-Party Defendants designated as MOB INSURERS are responsible in some manner for 

24 insuring AMERICA.l~ WEST andlor its subcontra.ctors for completed operations at the property and 

25 are obligated 10 defend and indemnify A,\1ERICAN WEST and/or its subcontractors for the claims 

26 alleged in the Complaint or this Third~Party Complaint but have failed or re·fused to do so which has 

27 proximately caused damages to AMERICAN WEST as alleged herein. AMERICAN WEST will ask 

28 leave ofthe Court to amend the Third-Party Complaint to insert the true names and capacities ofthe 

-6-
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3 
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5 

6 
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8 
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10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

MOE INSURERS and state appropriate charging allegations, when that information has been 

ascertaiued. 

7. AMERICAN WEST specifically c.omplains and alleges a cause of action against the 

entity, or entities, that performed work, installed, designed, constructed, supplied materials andlor 

were othelwise responsible for the subject property and the improvements made thereon. As of the 

filing oftbis Third-Party Complaint, AMERICAN WEST is unsure as to whether those entities are 

individuals, a partnership, a limited partnership, a corporation, an association of individuals or 

businesses, or some other fornl of business ownership. As soon as the exact nature of the entity or 

entities that performed work, installed, designed, constructed, supplied materials and/or were 

othClwise responsible for the subject property and the improvements made thereon is known, 

AMERICAN WEST wilJ amend it'l Third-Party Complaint and will substitute the exact name of the 

proper Third~Party Defendants in place ofMOES and MOE DESIGN PROFESSIOKALS. 

8. Third~Party Defendants, MOBS, and MOE DFSIGN PROFESSION ALS, were at all 

times material hereto, entities doing business in Nevada and who performed work, insta.lled. 

designed, constructed, supplied materials, provided professional services and/or were otherwise 

responsible for the subject propCliy in Clark County. Nevada. 

9, The work done or materials supplied by each of the Third·Party Defendants, MOES, 

and MOE DESIGN PROFESSIONALS was pursuant to a subcontract agreement, purchase order, or 

other written or oral agreement entered into between AMERICAN WEST and Third-Party 

Defendants or by way of a subcontract agreement or purchase order betweeri Third-Party Defendants 

and Plaintiff or another Third~Party Defendant. 

10. That while working at the subj ect property. Third-Party Defendants, MOBS and MOE 

DESIGN PROFESSIONALS, according to the allegations of the Plaintiffs' underlying Complaint) 

acted in a negligent andior careless manner and performed acts or failed to perform acts, which 

resulted ill breached warranties to Plaintiffs and/or others, including, but not limited to those of 

fitness, merchantability. quality, workmanship and habitability, crcat~d a nuisance, and/or supplied 

defective products in an unreasonably dangerous and/or defective condition, wbich allegedly injured 

andlor caused damages to Plaintiffs, as alleged in Plaintiffs' underlying Complaint. Said acts andlor 

-7-
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1 omissions havc also resulted in damages to AMERICAN WEST by subjecting AMERICAN WEST 

2 to suit by Plaintiffs. 

3 

4 

5 

6 

7 

8 

9 

10 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

11. According to the allegations ofthc Plaintiffs' undedying Complaint, AMERICAN 

WEST, individually and tbrough their agents and employees acting on their behalf, failed to disclose 

known defects and acted with willful and wanton misconduct in the installation, design, and 

constmction ofthe subject property and the improvements made thereon, which allegedly injured 

and/or caused damages to Plaintiffs, and whlch res;ults in either a limitless statutes oflimitation and 

repose or tolled statutes oflimitation and repose. AMERICAN WEST is infonlled and believes, and 

on that basis aUeges, that to the extent Plaintiff can prove these allegations of failure to disclose 

and/or willful and wanton misconduct, that such failure to disclose and/or willful and wanton 

misconduct was actually and prDximately caused by the conduct of Third-Party Defendants. MOES, 

and MOE DESIGN PROFESSIONALS, while working at the subject property. AMERICAN WEST 

alleges that to the extent such failure to disclose and/or willful and wanton misconduct results in 

either a limitless statutes of limitation and repose or tolled statutes of limitation and repose, that such 

limitless statutes oflimltation and repose or tolled statutes of limitation and repose should also apply 

to Third-Party Defendants, MOBS, and MOE DESIGN PROFESSIONALS. AMERICAN WEST 

further alleges that such conduct by Third-Party Defendants. MOBS, and MOE DESIGN 

PROFESSIONALS has resulted in damages to AMERICAN WEST by subjecting AMERICAN 

WEST to suit by Plaintiffs. 

FIRST CAUSE OF ACTION 

(Negligence Against AIL Thjrd~Party Defendants, MOES 1 througb 100, and MOE DESIGN 
PROFESI0NALS 101 througb 200) 

23 12. A"VIERICAN \VEST repeats and realleges the allegations set forth in Paragraphs 1 

24 

25 

26 

27 

28 

through 11 ofthis Third-Party Complaint as though fttlly set forth herein. 

13. Third~Party Defendants, MOBS! and MOE DESIGN PROFESIONALS owed a 

contractual and/or legal duty to AMERICAN WEST to exercise due and reasonable care in the 

design, construction and/or development of the subject property. Third-Party Defendants, MOES, 

and MOE DESIGN PROFESIONALS also had a legal duty to abide by local construction practices, 

-8-

ISIC 6823 

Case 2:15-cv-00460-JAD-PAL   Document 42-54   Filed 09/19/16   Page 9 of 22

AA002908



1 industry standards, governmental codes and restrictions, manufacturer requirements, Clark County 

2 BlliJding Codes, product specifications and/or the laws of the State of Nevada. 

3 14. If the subject property is defectively designed. developed and/or constructed, as it bas 

4 been alleged by Plaintiffs in the main action herein, Third-Party Defendants, MOBS, and MOE 

5 DESIGN PROFESIONALS, and each of them. are responsible for such defects in that they failed to 

6 act reasonably in the design. development and collStruction of the subject property, thereby breaching 

7 their duty owed to AMERICAN WEST. 

8 is. If the subject property is defectively designed. developed andlor constructed, as it has 

9 been alleged by Plaintiffs in the main action herein, the acts 01' omissions of Third-Party Defendants, 

10 MOBS, and MOE DESIGN PROFESIONALS, and each of them, were the direct and proximate 

11 cause of any and all damagesin.curred by Plaintiffs. 

12 16. AMERICAN 'VI-'EST is informed and believes, and on that basis alleges, that 

13 Plaintiffs' d~\l11ages) if any, were proximately caused by nlird~Party Defendants, MOBS, and MOE 

.14 DESIGN PROFESIONALS, and each of them, and that said Third~Party Defendants, MOES, and 

15 MOE DESIGN PROFESIONALS, and each oftllem. are liable for the damages sought by Plaintiffs 

16 in their underlying Complaint. 

17 17. The breach( es) of the aforementioned duties by each Third~Party Defendant, MOES, 

18 and MOE DESIGN PROFESIONALS as described in Paragraphs 12 through 16 above was and is the 

19 actual and proximate cause of damages to AMERICAN WEST in excess of $1 0,000.00. 

20 18. It has been necessary for AMERICAN WEST to retain the services of an attorney to 

21 

22 

23 

24 

25 

26 

defend AMERICAN WEST against Plaintiffs' claims and to bring this action. AMERICAN WEST 

is entitled to recover attomeys' fees and costs illcurred. herein pursuant to NRS 18.010, NRS 40.600 

el seq., the contractual provisions of the subcontract agreements. and Nevada law. 

SECOND CAUSE OF ACTION 

(Breach of Express and Implied Warranties 
Against All Tbird.Party Defendants and MOES 1 through 100) 

27 19. AMERICAN WEST repeats and realleges the allegations set forth in Paragraphs 1 

28 through 18 ofthis Third-Party Complaint as though fully set forth herein. 
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13 
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15 

16 
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18 

19 

20 

:21 

22 

20. AMERICAN WEST is infonncd and believes. and on that basis alleges, that pUrs1.Hl11t 

to the agreements between AMERICAN WEST and Third-Party Defendants, and AMERICAN 

WEST and MOBS, Third-Party Defendants and MOBS impliedly and expressly warranted that the 

work perfonned by them at the subject property would be done in a good, workmanlike, and 

substantial manner, in fuJI accordance with the provisions fi.l1d conditions of the agreements and the 

plans and specifications. 

21. AMERICAN WEST relied upon said warranties and believed that said work was 

performed pursuant to said agreements and would be ofa first class and workmanlike manner for its 

intended use and purpose. 

22. AMERICAN WEST is infon'l1ed and believes, and on that basis alleges, that Third~ 

Party Defendants and MOBS, and each of them, breached said agreements as it has been alleged by 

Plaintiffs in the main action herein, and that numerous deficiencies exist at the subject pToperty as set 

f'Orth in Plaintiffs' Complaint, which alleged deficiencies are inC<'ltpomtcd herein by reference. 

23. As a proximate result ofthe breach of express and implied warranties by Third-Party 

Defendants and MOBS; and each of them, AMERICAN WBST alleges it will suffer damages in a 

sum equal to any sums paid by way of settlement, or in the alternative, judgment rendered against 

AMERICAN WEST in the underlying action based on Plaintiffs' Complaint. 

24. TIns Third-Party Complaint will serve as notice of such defective conditions and 

AMERICAN WEST is infonned and believes, and on that basis al1eges, that Third-Party Defendants 

and MOES, and each of them, decliu.ed to acknowledge theirresponsibilities to repair the alleged 

deficiencies as referenced above. 

25. The breach( es) of the aforementioned warranties by each Third-Parly Defendant and 

23 MOES as described in Paragraphs 19 through 24 above was alld is the actual and proximate c·ause of 

24 damages to Al\1ERICA.N WEST in excess of $10,000.00. 

25 26. It has been necessary for AMERICAN WEST to retain the services of an attomcy to 

:2 6 defend A1\.1ERICAN WEST against Plaintiffs' claims and to bring this action. AMERICAN WEST 

27 is entitled to recover attorneys' fees and costs irlculTed herein pursuant to NRS 18.010, NRS 40.600 

28 et seq., the contractual provisions of the subcontract agreements, and Nevada law. 

-10-
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1 

2 

3 

4 

THIBll CAUSE OF ACTION 

(Breach of Contract Against AU Third-Party Defendants, MOES 1 through 100, and MOE 
DESIGN PROFESSIONALS lOt through 200) 

27. AMERICAN WEST repeats and realleges the allegations set forth in Paragraphs 1 

5 throllgh 26 Qfthis Third-Party Complaint as though fully set fOIth herein. 

6 28. AMERICAN WEST is illfonned find believes, and 011 that basis alleges, that 

7 AMERICAN WEST entered into written agreements with tile Third-Party Defendants, MOBS, and 

8 MOE DESIGN PROFESSIONALS. 

9 29. AMERICAN WEST has fully perfonned all conditions, covenants, and promises 

10 

11 

12 

13 

14 

15 

26 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

required by it to be performed in accordance with the te1111S and conditions of said written 

agreements. 

30. AMERICAN WEST is infonned and believes, and on that basis alleges. that Third-

Party Defendants, MOES, and MOE DESIGN PROFESSIONALS, and each of them, have breached 

said agreements, which were made with AMERICAN "VEST by faiJing to perform their work (a) in 

compliance with the applicable standard of care, (b) in a good and workmanlike manner. and (c) in a 

manner that was consistent with their legal obligations as set forth in the various vl'rittcn agreements, 

Further, A.i\1ERICAN WEST is informed and believes, and on that basis alleges~ that Third-Party 

Defendants, MOES. MOE DESIGN PROFESSIONALS, and each of them, have breached their 

agreements by: (1) failing to defend and indcnmify AMERICAN WEST as a result of Plaintiffs' 

Complaint, (2) failing to name AMERICAN \VEST as an additional insured as required under the 

written agreements, ill1d (3) by failing to take proper steps to cnsme that appropriate additional 

insured endorsements and insurance coverage had been obtained for AMERICAN WEST'S benefit. 

31. As a direct and proximate result ofThird~Party Defendants', MOES', and MOE 

DESIGN PROFESSIONALS' breach ofthelr agreements, AMERICAN WEST has been damaged in 

a Sllm which is currently unascertainable. AMERICAN WEST will seek leave of this Court to amend 

Its Third.Party Complaint when such sums can be reasonably ascertained. 

32. As a direct and proximate result of the breach of the agreements by Third~Party 

Defendants, MOES, MOE DESIGN PROFESSIONALS, and each of them, it is alleged that 
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1 

2 

3 

4 

5 

6 

AMERICAN WEST has incUlied and continues to incur costs and expenses including. but not limited 

tOt litigation costs, attorneys' fees, and consulhtllts' fees ill connection with Plaintiffs' underlying 

CompJaint, to the general damage of AMERICAN WEST. as will be shown according to proof at the 

time of the trial in this matter. AMERICAN WEST will seek recovery of its attorneys' fees, 

consultants' fees and litigation costs incurred to defend against Plaintiffs' claims and to prosecute this 

action. 

7 

8 

9 

10 

FOURTH CAUSE OF ACTION 

(Equitable Indemnity Against AU Third-Party Defendants, 
MOES 1 through 100, and MOE DESIGN PROFESSIONALS t01 througb 2(0) 

33. AMERICAN WEST repeats and reaHeges the allegations of Paragraphs 1 through 32 

11 ofthis Third-Party Complaint as though ful1y set f011b herein. 

12 34. AMERtCAN WEST is informed and believes, and on that basis alleges, that Third-

13 Party Defendants. MOBS, and MOE DESIGN PROFESSIONALS at all times herein mentioned 

14 were, either individuals, sole proprietorships, partnerships, registered professionals, corporations, or 

15 other legal entities which are Hcensed to do and are doing business in the C...ounty of C1ark, State of 

16 Nevada, at aU times relovant to the subject matter oftms action. 

17 35. AMERICAN WEST is informed and believes, and on that basis allegest that the 

18 detects and damages sustained by Plaintiffs in their Complaint involve defects and damages or 

19 destruction of property. AMERICAN WEST is further informed and believes, and on that basis 

20 aUegcs. that said damages were caused by Third-Party Defendants, MOES, MOE DESIGN 

21 PROFESSIONALS, and each oftbem, arising out of and in connection with, the perfonnance of their 

22 operations and work at the subj ect property. 

23 36. In equity and good conscience, if Plaintiffs recovers against AMERICAN WEST 

24 herein, then AMERICAN WEST is entitled to equitable indetl1rrity. app0l1iomnent ofliability and 

25 contribution among and from the Third-Party Defendants, MOBS, MOE DESIGN 

2 6 PROFESSIONALS~ and each of them, according to their respective faults for the injuries and 

27 damages allegedly sustained by Plaintiffs, if any, by way of sums paid by settlement, or in the 

28 alternative. judgment rendered against AMERICAN WEST based upon Plaintiffs; Complaint. 

-12-
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1 

2 

3 

4 

5 

6 

7 

8 

37. It has been necessary for AMERICAN WEST to retain the services ofan attorney to 

defend AMERICAN WEST against Plaintiffs' claims and to bring this action. AMERICAN WEST 

is entitled to recover attorneys' fees and costs incurred herein pursuant to NRS 18.010. NRS 40,600 

et seq., the contractual provisions of the subcontract agreements, and Nevada law, 

FIFTH CAUSE OF ACTION 

(Implied Indemnity Against All Third-Party DefendaDts~ 
MOES 1 through 100, and MOE DESIGN PROFESSIONALS 101 through 200) 

38. AMERICAN WEST repeats and realleges the allegations of Paragraphs 1 through 37 

9 ofthis Third-Party Complaint as though fully set forth herein. 

10 39. AMERICAN WEST is informed and be1ieves, and on that basis aI1~ges, that Third-

11 Party Defendants, MOES, and MOE DESIGN PROFESSIONALS, alld each of them, entered into 

12 written, oral and impJied agreements with AMERICAN WEST. 

13 40, Based on the foregoing, if Plaintiffs recover against AMERICAN WEST, then 

14 AMERICAN WEST is entitled to implied contractual indemnity from Third·Party Defendants, 

15 MOBS, and MOE DESIGN PROFESSIONALS, and each ofthern, for injuries and damages 

16 sustained by Plaintiffs, if any, for any sums paid by way of settlement. or in the alternative, judgment 

17 rendered against A.l\1ERICAN WESt in Plaintiffs' Complaint. 

is 

19 

20 

21 

22 

23 

24 

25 

41. It has been necessary for AMERICAN WEST to retain the services of all attorney to 

defend AMERICAN WEST against Plaintiffs' claims and to bring this action. AMERICAN WEST 

is entitled to recover attorneys' fees and costs incurred herein pursuant to NRS 18.010, NRS 40.600 

et seq., the contractual provisions of the subcontract agreements, and Nevada law, 

SIXTH CAUSE OF ACTION 

(Contribution Against All Third-Party Defendants, 
MOES 1 through 100, and MOE DESIGN PROFESSIONALS 101 through 200) 

42. AMER1CAN WEST repeats and realleges the allegations of Paragraphs 1 through 41 

26 of this Third-Party Complaint as thOUgll fully set fOlth herein. 

27 43. Based upon the acts and/or omissions of the Third-Party Defendants, MOBS and MOE 

28 DESIGN PROFESSIONALS. and each of them, if ajudgmcnt is rendered on behalf of Plaintiffs, 

-13-
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1 AMERICAN WEST is entitled to contribution from each of the Third-Party Defendants, MOES and 

2 MOE DESIGN PROFESSIONALS, in an amount proportionate to the amount of negligence and/or 

3 fault attributable to each of the Third~Party Defendants, MOBS and MOE DESIGN 

4 PROFESSIONALS. 

5 

6 

7 

8 

9 

10 

11 

12 

44. It has been necessary for AMERICAN WEST to retain the services of an attorney to 

defend AMERICAN WEST against Plaintiffs' claims and to bring this action. AMERICAN WEST 

is entitled to recover attomeys' fees and costs incurred herein pursuant to NRS 18,010, NRS 40.600 

et seq., the contractual provisions of the subcontract agreements, and Nevada law. 

SEVENTH CAUSE OF ACTION 

(Apportionment Against AU Third~Party Defendants, 
MOES 1 through 100, and MOE DESIGN PROFESSIONALS 101 thrnugh 200) 

45. AMERICAN WEST repeats and rcalleges the allegations of Paragraphs 1 through 44 

13 of this First Amended Third~Pa.rty Complaint as though fully set forth herein. 

14 46. AMERICAN WEST is entitled to an apportionment ofliabilityamong the Third-Party 

15 Defendants, MOBS and MOE DESIGN PROFESSIONALS, and each of them. 

16 47. It has been necessary for AMERICAN WEST to retain the services of an attorney to 

1 7 defend AMERICAN WEST against Plaintiffs' claims and to bring this action, AMERICAN WEST 

18 is entitled to recover attorneys' fees and costs incuned herein pursuant Lo NRS 18.01 0, NRS 40,600 

19 et seq., the contractual provisions of the subcontract agreements, and Nevada law. 

20 EIGHTH CAUSE OF ACTION 

21 (Express Indemnity Against All Third-Party Defendants and MOES 1 thnmglt 100) 

22 48. AMERICAN \VEST repeats and realleges the allegations of Paragraphs 1 through 47 

23 of this Tbjrd~Party Complaint as though fully set forth herein. 

24 49. AMERICAN \VEST is informed and believes, and on that basis alleges, that Third~ 

25 party Defendants and MOBS entered into express ,,,,'Titten indemnity agreements \\lith AMERICAN 

26 WEST, 

27 50 . Pursuant to the agreements entered into between AMERICAN WEST and Third~Party 

.2 8 Defendants, and AMERICAN 'WEST and MOES, AMERICAN WEST is informed and believes, and 

-14-
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1 

2 

3 

4 

5 

6 

'7 

B 

9 

10 

11 

12 

13 

on that basis alleges. that it has rights of express indemnification from the Third-Party Defendants 

and MOES, and each of them as set forth in relevant part below: 

51. 

12.0 INDEMNIFICATION AND A TTORNEY FEES. 
Suhc{Jlltractor shall forever indemnify, save, and hold Contractor 
harmless froID and against any obligations, loss, liability, lien, claim, 
deluand, cause and causes of action whatsoever arising out of or 
relating to, or in connection with the perfonnance by the Subcontractor 
of the Work, including but not limited to defects jn workmanship or 
materials, andlor the doing or failure to do anything by Subcontractor, 
his agents, servants, employees or invitees. Said indemnification shall 
include the reasonable costs of attorneys' fees necessarily incurred in 
defending against claims by third parties. In the event Contractor 
engages the services of an attorney for any action brought on un.der this 
contract, or for its enforcement, Of in defending any action brought by 
the owner, for whom this building or buildings are being erected, or by 
any other subcontractor due to the fault of this Subcontractor, 
Subcontractor agrees to pay a reasonable attorney's fee to Contractor. 

Pursuant to the tenns of the agreements entered into between AMERICAN \-VEST and 

14 Third-Party Defendants, and AMERICAN \\TEST and MOES, AMERICAN WEST is informed and 

15 believes, and on that basis alleges. that Third-Party Defendants and MOBS have duties to defend and 

16 indemnify AMERlCAN WEST in the underlying action filed by Plaintiffs. 

17 

18 

19 

20 

21 

22 

23 

24 

52. It has been necessary for AMERICAl~ WEST to retain the services of an attorney to 

defend AMERICAN WEST against Plaintiffs' claims and to bring this action. AMERICAN WEST 

is entitled to recover attorneys' fees and costs incurred herein pursuant to NRS 18.010, NRS 40.600 

et seq., the contractual provisions of the subcontract agreements, and Nevada law. 

53. 

NINTH CAUSE OF ACTION 

(Declaratory Relief Re Indemnification Against All Third-Party Defendants 
and MOESl through 100) 

AMERICAN WEST repeats and reaUeges the allegations of Paragraphs 1 through 52 

:2 5 of this Third~ P arty Complaint as though fully set forth herein, 

26 54. A dispute has arisen and an actual controversy now exists between AMERlCAN 

27 WEST and Third-Party Defendants and MOBS, and each oftnem with respect to tl1eright to receive, 

:2 8 or duty to give, indemnification in full or in propol1ion to their comparative fault, if any. 

-15-

ISIC 683G 

Case 2:15-cv-00460-JAD-PAL   Document 42-54   Filed 09/19/16   Page 16 of 22

AA002915



1 AMERICAN WEST contends that it is entitled to be indemnified by Third~Party Defendants and 

2 MOES a11d to judgment over and against them. AMERICAN WEST is infotmed and believes that 

3 Third"Pacty Defendants and MOBS contend to the contrary. Therefore, all actual controversy exists 

4 relative to the legal duties and rights ofthe respective parties pursuant to their written agreements, 

5 which controversy AMERICAN WEST requests the Court to resolve. 

6 55. All of the rights and oblif,rations of the parties hereto arose out of what is actually one 

7 transaction or one series oftransactiollS, happenings or events, all ofwbich can be settled and 

8 detcnnined in a judgment in this one action. AMERICAN WEST alleges that an actual controversy 

9 , exists between the parties under the circumstances alleged. A declaration of rights) responsibilities 

10 and obligation of AMERICAN WEST and Third-Party Defendants and MOES, and each of them, is 

11 essential to detennine their respective obligations in comlection with the Third~Party Complaint. 

12 AMERICAN WEST has no true and speedy remedy at law of any kind. 

13 

14 

15 

16 

17 

18 

19 

56. It has been necessary for AMERICAN WEST to retain the services of an attorney to 

uefend AMERICAN WEST against Plaintiffs' claims and to bring this action. AMERICA.~ WEST 

is entitled to recover attomeys' fees and costs incurred herein pursuant to NRS 18.010, NRS 40.600 

et seq., the contractual provisions of the subcontract agreements, and Nevada law. 

TENTH CAUSE OF ACTION 

(Deela..atory Relief'Re Duty to Defend Against All Third-Party Det'eJldant and 
MOBS 1 tbrough 100 Only) 

20 57. AMERICAN WEST repeats and realleges the allegations of Paragraphs 1 through 56 

21 of this Third~Party Complaint as though thlly set forth herein. 

22 58. A dispute has arisen and an actual controversy now exists between AMERICAN 

23 WEST and Third-Party Defendants and MOES, and each of them, \vith respect to AMERICAN 

24 WEST'S right to receive, and Third~Party Defendants' and MOES' duty to give, a defense (via 

25 contractual obligation) to AMERICAN WEST, whether immediately upon giving notice or 

26 retroactively upon proof ofliability. AMERICAN WEST contends that it is entitled to be defended 

27 by Third-Party Defendants and MOES and to judgment over and against them. M1ERICAN \VEST 

2 S is informed and believes that Third-Pruty Defendants and MOES contend to the COl'itrary. Thcrefol'c, 

-16-
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1 an actual controversy exists relative to the legal duties and rights of the respective paliies pUl"s1.lant to 

2 their written agreements, which controversy AMERICAN WEST requests the Court to resolve. 

3 

4 

5 

6 

7 

8 

9 

10 

59. All of the rights and obligations of the parties hereto arose out of what is actually one 

transaction or one series of transactions, happenings Of events, all of which can be settled and 

detennined in ajudgrnent in this one action. }I,MERJCAN WEST atleges that an actual controversy 

exists between the parties l.Ulder the circumstances aUeged. A declaration of rights, responsibilities 

and obligation of AMERICAN "VEST and Third.Party Defendants and MOBS, and each of them, is 

essential to detemline their respective obligations in cOlmection with the Third-Party Complaint. 

AMERICAN WEST has no true and speedy remedy at law of any kind. 

60. It has been necessary for AMERICAN WEST to retain the services of an attorney to 

11 

12 

13 

defend AMERICAN WEST against Plaintiffs' claims and to bring this action. AMERICAN WEST 

is entitled to recover attorneys' fees and costs incuned herein pursuant to NRS 18,010, the insurance 

contracts, and Nevada law, 

14 

15 

16 

17 61. 

ELEVENTH CAUSE OF ACTION 

(Declaratory ReliefRe Duty ofInsurers to Defend and Indemnify 
Against MOE INSURERS 201 through 300 Only) 

AMERICAN WEST repeats and realleges the allegations of Paragraphs 1 through 60 

18 of this Third.Parly Complaint as though fully set forth herein. 

19 62. A dispute has arisen and an actual controversy now exists bern'cen AMERICAN 

20 WEST and the MOE INSURERS, and each ofthem. as to their duties to defend and indemnify both 

21 AMERICAN WEST as an additional insured or third-party beneficiary and their named insureds for 

22 the claims ill this lawsuit. MOE INSURERS, and each of them, COlltend that their applicable 

.2 3 insurance policies do not provide coverage for this claim while AMERlCA;~ WEST alleges that these 

24 insurers have improperly denied coverage which will prevent the fajr and prompt resolution of this 

25 lawsuit in violation of state law and public policy. Therefore. an actual controversy exists regarding 

26 these coverage issues, which controversy AMERICAN WEST requests the Court to resolve. 

27 63. All of the rights and obHgations of the parties hereto arose out of what js actllaHyone 

28 transaction or one series oftnmsactions, happenings or events, all of which can be settled and 
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1 detennined in a judgment in this one action. AMERICAN WEST alleges that an actual controversy 

2 exists between the parties under the circumstances alleged. A declaration ofright$, responsibilities 

3 and obligation of AMERICAN WEST and MOE INSURERS, and each of them. is essential to 

4 detennine their respective obligations in connection with the Third~Party Complaint. M\1ERfCAN 

5 WEST has no true and speedy remedy at law of any lcind. 

6 64. It has been necessary for A1\·1.ERICAN WEST to retain the sen,ices of an attorney to 

7 defend AMERICAN WEST against Plaintiffs' claims and to bring this action. AMERICAN WEST 

8 is entitled to recover attorneys' fees and costs incurred herein pursuant to NRS 18.010. the insurance 

9 contracts, and Nevada law. 

10 WHEREFORE, AMERICAN WEST prays for judgment against Third-Party Defendants, and 

11 each oftbem, as follows: 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

L 

2. 

3. 

4. 

5. 

6. 

7. 

8. 

For general damages in excess of $10,000.00; 

For special damages according to proof; 

For illdemnity for aU damages and/or economic losses that Plaintiffs recover agaiust 

AMERICAN WEST by way ofjudgmellt, order, settlement, compromise or trial; 

For reasonable attorneys' fees, costs, expert costs and expenses, pursuant to statutory 

law, common law, and contract law; 

For prejudgment interest; 

For consequential damages in excess of $10,000.00; 

For incidental damages in excess ofSlO,OOO.OO; 

For an aPP0l1ionment of liability among the Third-Party Defendants, and each of 

22 them; 

23 1/1 

24 I)! 

25 II! 

26 III 

27 III 

28 // I 
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1 9. For a declaration of rights and obligations as between AMERICAN WEST and Third­

Party Defendants, and Mch of them; 

3 10, .For contribution pursuant to NRS 17.225; and 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

2a 

11, For such other and ful1her relief as this Court may deem just; equitable and proper. 

DATED this 14111 day of November, 2008. 

SPRINGEL & FINK LIP 

~
V /J 

By: ~ '??---
Adam H. Springel. Esq. 
Nevada, Bar No.: 7187 
Darlene M. Cartier, Esq. 
Nevada Bar No.: 8175 
2475 Village View Dr.~ Suite 250 
Henderson, NV 89074 

Attorneys for DefendantslThird-Party Plaintiffs 
AMERICAN WEST HOMES, INC. 
M[ERICAN WEST HOMES INC., and 
AMERICAN WEST DEVELOPMENT 
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20 

21 

22 

23 

24 

25 

26 

27 

28 

.LINDA BENNETT, ET AI,. Y. AM1:1~RICAN WEST nOMES 
District Case No. A558243 

CERTIFICATE OF MAILING 

1, Lisa Spahr, declare: 

I am a resident of and employed in Clark County, Nevada. I am over the age of eighteen 
years and not a party to the within action. My business address is 2475 Village View Drive, Suite 
250, Henderson. NY 89074, 

On November 14, 2008~ I served the documents described as DEFENDANTS'/THIRD­
PARTY PLAINTIFFS' THIRD~PARTY COMPLAINT on the following parties: 

xx 

SEE ATTACHED SERVICE LIST 

VIA U.S. MAIL: by placing a true copy thereof enclosed in a sealed envelope with 
postage thereon fully prepald, in the United States mail at Hel1derson~ Nevada. r am 
"readily familiar" with the firm's practice of collection and processing correspondence 
by mailing. Under that practice. it would be deposited with the U.S. postal service on 
that same day with postage fully prepaid at Hendersoll, Nevada. in the ordinary course 
of business 

VIA FACSIMILE: by transmitting to a facsimile machine maintained by the persOll 
on whom it is served at the facsimile machine telephone number at last given by that 
person on any document which he/she has filed in the cause and scrved on the party 
making the service. The copy of the document served by facsimile transmission bears 
a notation of the date and place of transmission and the facsimile telephone number to 
which transmitted. A confirmation of the transmission containing the facsimile 
telephone numbers to which the docmucnt(s) was/were transmitted will be maintained 
with the document(s) served. 

I declare under penalty of perjury that the foregoing is true ami conect. 

Executed at Henderson, Nevada, on November 14, 2008. 
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Service List 
Linda Bennett v. Amel"icar. West Homes . c. 

Case No.: AS 8243 

Parlj' Attorney of l>(!cordlContpCt 'Telepil"ofl8 / Fax 
Plaintiff Craig D. Fuller, Esq (858) 450·4050 

Fuller Glaser Jenkins (858) 450·4051 FAX 
4250 Executive Square, Suite 555 
La Jolla, CA 92037 

--
Plaintiff Mark A. LoBello, Esq. (702) 870-8000 

The LoBello Law Firm (702) 733-7761 FAX 
2061 East Sahara A venue 
Second Floor 
Las Vegas, NV 89104 

Americmt West Homes, Inc.; Jeffery A. Garofalo, Esq. (702) 880·9750 
American West Homes Inc.; Lee! Hernandez, Kelsey, Brooks, (702) 314-1210 FAX 
AInerican West Development Garofalo & Blake 

7575 Vegas Drive. Suite 150 
Las Vegas, NY 89128 

Co~Cotmsel 

File No. 27067 
Updated November 14,2008 
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May 27, 2011 letter from Midlands to Ironshore for policy effective April 15, 2010-2011 (ISIC 2453-2455)
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