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Artorney for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA

SATICOY BAY, LLC, SERIES 9720

HITCHING RAIL, a Nevada Limited liability Case No.:

company, Dept. No.:
Plaintiff,

Vi,

PECCOLE RANCH COMMUNITY
ASSOCIATION, a Nevada non-profit
corporation; NEVADA ASSOCIATION
SERVICES, INC., a domestic corporation,

Defendants

COMPLAINT
COMES NOW, Plaintiff, Saticoy Bay, L1.C, Series 9720 Hitching Rail ("Saticay™) by
and through its attorneys, ROGER P. CROTEAU & ASSOCIATES, LTD., and hereby complains
and allepes against Defendants as follows:
PARTIES AND JURISDICTION
1. Plaintiff, Saticoy Bay, LLC, Series 9720 Hitching Rail (“Saticay Bay”), is a Nevada SeHEs
limited liability company, authorized to do business and doing business in the County of

Clark, State of Nevada.
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10.

Saticoy is the current owner of real property located at 9720 Hitching Rail, [.as Vegas
Nevada 89117 (APN 163-06-110-095) (the "FProperty ).

Saticoy acquired title to the Property by Foreclosure Deed dated February 14, 2014, by
and through a homeowners association Hen foreclosure sale conducted on February 14,
2014 (“HQA Foreclosure Sale™), by Nevada Association Services, Inc., a Nevada

corporation, authorized to do business and doing business in Clark County, State of

Nevada (“HOA Trustee”™), on behalf of Peccole Ranch Community Association, a Nevada

domestic non-profit corporation ("H0A™). The HOA Foreclosure Deed was recorded in
the Clark County Recorder’s Office on February 18, 2014 (“"HOA Fareclosure Deed”).
Upon information and belief, HOA is a Nevada common interest community association
or unit owners® association as defined in NRS 116.011, is organized and existing under
the Jaws of the State of Nevada, and transacts business in the State of Nevada,
Upon infermation and belicf, HOA Trustee is a debt collection agency doing busiiiess in
the State of Nevads, and is organized and existing under the taws of the State of Nevada.
Venue is proper in Clark County, Nevada pursuant to NRS 13.040.
The exercise of jurisdiction by this Court over the parties in this civil action is proper
pursuant to NRS 14,065,

GENERAL ALLEGATIONS
Under MNevada law, homeowner’s associations have the right to charpe property owners
residing within the community assessments to cover the homeowner's associations’
expenses for maintaining or improving the communtly, among other things.
When the assessments are not paid, the homeowner’s association may impose a lien
against real property which it governs and thereafter foreclose on such lien.
NRS 116.3116 makes a homeowner’s assoctation’s lien for assessments junior o a first
deed of trust beneficiary’s secured interest in the property, with one limited exception; a
homeowner’s association’s lien is senior to a deed of trust beneficiary’s secured interest
“to the extent of any charges incurred by the association on a unit pursuant to NRS

116.310312 and to the extent of the assessments for common expenses based on the
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1.

12.

13.

14.

15.

16.

17.

periodie budget adopted by the association pursuant to NRS 116.3115 which would have
become due in the absence of acceleration during the 9 months immediately preceding
mstitution of an action to enforce the lien.” NRS 116.3116(2)¢).

In Nevada, when a homeowners association properly forecloses upon a lien containing a
super-priorvity lien component, such foreclosure extinguishes a first deed of trust.

On or about April 25, 2003, Edna Scott, an unmarried woman (“the Former Owner”)
refinanced the Property. Former Qwner obtained a loan secured by the Property from
Republic Mortgage, 1.1.C ( “Lender”), that is evidenced by a deed of trust between the
Former Owner and Lender, recorded against the Property on April 30, 2003, for the loan
amount of $163,567.00 (“Deed of Trust™). The Deed of Trust provides that Mortgage
Electronic Registration Services (“MERS™) 15 beneficiary, as nominee for Lender and
l.ender’s successors and assigns. The Deed of Trust was in the amount of $163,567.00,
and the Deed of Trust was recorded in the Clark County Recorder’s office on April 30,
2003

The Former Owner exceuted 2 Planned Unit Development Rider along with the Deed of
Trust on April 25, 2003,

On November 8, 2011, Republic Mortgage, LLC, assigned its beneficial interest by
Assignment of Deed of Trust to Bank of America, N.A. (*84NA") and recorded the
document in Clark County Recorder’s Offtce on November 14, 2011.

The HOA Licn and Foreclosure

Upon information and belief, the Former Owner of the Property failed Lo pay 1o HOA all

amounts due {0 pursuant to HOAs governing documents,

Accordingly, on Qctober 3, 2011, HOA Trustee, on behalf of HOA, recorded a Notice of
Delinquent Assessment Lien (“HOA Lien™). The HOA Licn stated that the amount due to
the HOA was §1,434.04, as of September 28, 2011, plus continuing assessments, interest,
late charges, costs, and attorney’s fees.

On December 29, 2011, HOA Trustee, on behalf of the HOA, recorded a Notice of

Default and Election to Sell Under Homeowners Association iien ("NOD™) apainst the
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Property. The NOD stated the amount due to the HOA was $2,660.78 as of Decemnber 27,
2011, plus continuing assessments, late fees, collection fees, interest and altorncy’s fees
and costs,

On or about December 4, 2013, after the NOD was recorded, BANA, through counse!
Miles, Bauver, Bergstrom & Winters, LLP (“Miles Bauer™) contacted the HOA "Trustee
and HOA via UJ.8. Mail and requested adequate proof of the super priority amount of
assessments by providing a breakdown of up to nine () months of common HOA
assessments in order for BANA to calculate the Super Priority Lien Amount in an
ostensible atternpt to determine the amount the HOA Lien entitled to super-priority
(*“Super-Priority Lien Amount™).

Upon information and belief, Miles Bauer requested the HOA arrears in an attempt to pay
the Super-Priority Lien Amount of the HOA Lien.

Miles Bauer used a Statement of Account from HOA ‘frustee, for a different property in
the same HOA o determine an estimated payment of the Super-Priority Lien Amount
good fajth payoff,

On January 10, 2014, BANA, through Miles Bauer, provided a payment of $585.00 to the
HOA Trustee, which included payment of up to nine months of delinquent assessments
(the “Atempted Paymenr™),

HOA Trustee, on behalf of the HOA, rejected BANA's Attempted Payment of $585.00.
On January 23, 2014, HOA Trustee, on behalf of the HOA, recorded a Notice of Sale
against the Property (“NOS57). The NOS provided that the total amount due the HOA was
$6,614.20 and set a sale date for the Property of February 14, 2014, at 10:00 A M., to be
held at Nevada Association Services.

On February 14, 2014, HOA Trustee then proceeded to non-judicial foreclosure sale on
the Property and recorded the HOA Foreclosure Deed on February 18, 2014, which stated
that the HOA Trustee sold the HOAs interest in the Property 1o the Plaintiff at the HOA
Foreclosure Sale for the highest bid amount of $51,500.00.

The Foreclosure Sale created excess proceeds.
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After the Notice of Default was recorded, BANA, the purported holder ofthe Deed of
Trust recorded against the Property, through its counsel, Miles Bauer, contacted HOA
Trustee and HOA and requested all amounts due the HOA by the Former Owners, upon
information and belief, Miles Bauer requested the sums due to the HOA by the Former
Owners so it could calculate the breakdown of up to nine (%) manths of common HOA
assessments in order for BANA 1o calculate the Super Priority Lien Amount in an
ostensible attempt o determine the amount of the HOA Lien entitled to super-priority
over the Deed of Trust.

In none of the recorded documents, nor in any other notice recorded with the Clark
County Recorder’s Office, did HOA and/or HOA Trustee specify or disclose that any
individual or entity, including but not limited to BANA| had attempted to pay any portion
of the HOA Lien in advance of the HOA Foreclosure Sale. :
Plaintiff appeared at the HOA Foreclosure Sale and presented the prevailing bid in the
amount of $51,500.00, thereby purchasing the Property for said amount.

Neither HOA nor HOA ‘Trustee informed or advised the bidders and potential bidders at
the HOA Foreclosure Sale, either orally or in writing, that any individual or entity had
attempted to pay the Super-Priority Lien Amount,

Upon information and belief, the debt owed to Lender by the Former Owners of the
Property pursuant to the loan secured by the Deed of Trust significantly excecded the fair
market value of the Property at the time of the HOA Foreclosure Sale,

Upon information and belief, Lender alleges that its Attempted Payment of the Super-
Priority Lien Amount served to satisfy and discharge the Super-Priority Lien Amount,
thereby changing the priority of the HOA Lien vis a vis the Deed of Trust.

Upon information and belief, Lender alleges that as a result of its Attempted Payment of
the Super-Priority Lien Amount, the purchaser of the Property at the HOA Foreclosure
Sale acquired title to the Property subject to the Deed of Trust.

Upon information and belicf, if the bidders and potential bidders at the HOA Foreeloswre

Sale were aware that an individual or entity had attempted to pay the Super-Priority Licn
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Amount and/or by means of the Attempted Payment prior to the HOA Foreclosure Sale
and that the Property was therefore ostensibly being sold subject to the Deed of Trust, the
bidders and potential bidders would not have bid on the Property.

Had the Property not been sold at the HOA Foreclosure Sale, HOA and HOA Trustee
would not have received payment, interest, fees, collection costs and assessments related
to the Property and these sums would have remained unpaid.

HOA Trustee acted as an agent of HOA.

HOA is responsible for the actions and inactions of HOA Trustee pursuant to the doctrine
of respondeat superior.

HOA and HOA Trustee conspired together to hide material information related to the
Property: the HOA Lien; the Attempted Payment of the Super-Priority Licn Amount; the
rejection of such payment or Attempted Payment; and the priority of the HOA Lien vis a
vis the eed of Trust, from the bidders and potential bidders at the HOA Foreclosure
Sale.

The information related to any Attempted Payment or payments made by Lender, BANA,
the homeowner or others to the Super Priority Lien Amount was not recorded and would
only be known by BANA, Lender, the HOA and HOA Trustees.

Upon information and belief, HOA and HOA Trustee conspired to withhold and hide the
aforementioned information for their own economic gain and to the detriment of the
bidders and potential bidders at the HOA Foreclosure Sale.

BANA firet disclosed the Attempted Payment by BANA/Lender to the HOA Trustee in
BANA's Complaint, filed on March 23, 2016, and served on the Plaintiff after March 25,
2016 (“Discovery™) in the United States District Court Case No. 2:16-cv-00660 (the

“Case™).
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FIRST CAUSE OF ACTION

(Ententional, or Alternatively Negligent, Misrepresentation
Against the HOA and HOA Trustee)

Plaintiff repeats and realleges cach and every allegation contained in paragraphs 1
through 40 hereof as if set forth fully herein.

At no point in time did HOA or HOA Trustee disclose to the bidders and potential
bidders at the IHOA Foreclosure Sale the fact that any individual or entity had attempted
to pay the Super-Priority Lien Amount or provided the Attempted Payment.

By rejecting the Attempted Payment of the Super-Priority Lien Amount from Lender
and/or Miles Bauer, HOA Trustee provided itself with the opportunity to perform and
profit from many additional services on behalf of HOA related (o the Property and
proceedings related to the HOA Foreclosure Sale.

Ry rejecting the Attempted Payment of the Super-Priority Lien Amount from Lender
and/or Miles Bauer, HOA received funds in satisfaction of the entire HOA Lien, rather
than only the Super-Priority Lien Amount.

Consequently, HOA and HOA Trustee received substantial benefit as a result of their
rejection of the Atternpted Payment of the Super-Priority Lien Amount from Lender and
intentionally failing to disclose that information to the Plaintif or the other bidders.
Neither HOA nor HOA Trusiee recorded any notice nor provided any written or oral
disclosure to the bidders and potential bidders at the HOA Foreclosure Sale regarding any
Attempted Payment of the Super-Priority Lien Amount by Lender or any individual or
entity.

HOA and HOA Trustee desired that the bidders and potential bidders at the HOA
Foreclosure Sale believe that the HOA Lien included amounts entitled to super-priority
over the Deed of Trust and that the Deed of Trust would thus be extinguished as a result
of the HOA Foreclosure Sale for their own economic gain,

As a result of their desire that the bidders and potential bidders at the HOA Foreclosure

Sale believe that the HOA Lien included amounts entitled to super-prionty over the Decd
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49.
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32,

33

54.
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506,

of Trust and that the Deed of Trust would thus be extinguished as a result of the HOA
Foreclosure Sale, HOA and HOA Trustee imtentionally failed to disclose material
information related to the Attempted Payment of the Super-Priority Lien Amount by
Lender and did so for their own economic gain.

Alternatively, HOA and HOA Trustee were grossly negligent by failing to disclose
material information related to the Attempted Payment of the Super-Priority Lien
Amount.

Upon information and belief, if HOA Trustee and/or HOA had disclosed the Attempted
Paymenl of the Super-Priority Lien Amount to the bidders and potential bidders at the
HOA Foreclosure 5ale, such bidders and potential bidders would not have bid upon the
Property at the QA Foreclosure Sale.

Given ihe facts of this case now known to Plaintiff, Plaintiff would not have bid on the
Property.

Upon information and belief, il the Property had not been sold at the HOA Foreclosure
Sale, HOA would not have received funds in satisfaction of the HHOA Lien.

Upon information and belief, if the Property had not been sold at the HOA Foreclosure
Sale, HOA Trustee would not have received payment for the work that it performed on
behalf of HOA in association with the HOA Foreclosure Sale and related proceedings.
Plaintiff attended the sale as a ready, willing and able buyer without knowledge of the
Attempted Payment.

Plaintiff would not have purchased the Property if it had been informed that any
individual or entity had paid or attempted to pay the Super-Priority Licn Amount or any
amoun! in advance of the HOA Foreclosure Sale,

As a direct result of HOA. and HOA Trustee’s rejection of the Attempted Payment of the
Super-Priority Lien Amount and their subsequent intentional or grossly nepligent failure
to advise the bidders and potential bidders al the HOA Foreclosure Sale of the facts
related thereto, Plaintiff presented the prevailing bid at the HOA Foreclosure Sale and

thereby purchascd the Property.
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HOA and HOA Trustee each profited from their intentional and/or negligent
misrepresentations and material omissions at the time of the HOA Foreclosure Sale by
failing and refusing to disclose the Attemnpted Payment of the Super-Prionty Licn
Amount.

HOA and HOA Trustee materially misrepreseﬁted the facts by hiding and failing to
advise bidders and potential bidders at the HOA Foreclosure Sale of information known
solely to the FIOA and/or HOA Trustee thal was not publicly available which ostensibly
changed the priority of Deed of Trust vis a vis the HOA Lien,

HOA and HOA Trustee solely possessed information related to the Attempted Payment of
the Super-Priority Lien Amount prior to and at the time of the HOA Foreclosure Sale, and
intentionally withheld such information for their own economic gain.

Alternatively, HIOA and HOA Trustee were gross negligently when it withheld
information from the bidders and purchaser at the IMOA Foreclosure Sale related to the
Attempled Payment of the Super-Priority Lien Amount.

Plaintiff reasonably relied upon HOA and HOA Trustee's intentional or grossty negligent
failure to disclose the Attempted Payment of the Super-Priority Lien Amount.

HOA and HOA Trustee intended that the bidders and potential bidders at the HOA
Foreclosure Sale would rely on the fack of notice of the Attempted Payment of the Super-
Priority Lien Amount at the time of the HOA. Sale and that their failure to disclose such
information promoted the sale of the Property.

HOA and HOA. Trustee further intended that their failure of refusal to inform bidders and
potentiat bidders at the HOA Forcclosure Sale of the Attempied Payment of the Super-
Priority Lien Amount would lead such bidders and potential bidders to believe that the
Deed of Trust was subordinate to the HOA Lict and not being sold subject to the Deed of
Trust.

The HOA and the HOA Trustce had 4 duty to disclose the Attempted Payment of the

Super-Priority Lien Amount.

Page 9 of 15 9720 Mhitching fRail

JAQQY




Telephone: {70Z) 254-T775 » Facsimite (702) Z28-7719

ROGER P. CROTEAU & ASSOCIATES, L1D.

» 2810 W. Charleston, Ste. 75 « Las Vepas, Nevada 89102 -

=TS N e

G
7

[ [ [ 1] [ [ P — — — — o — — —_ —_— —

27
28

65,

66.

67.

68.

65.

70.

71.

The HOA and the HOA Trustee breached that duty to disclose the Atternpted Payment to
Plaintifl

As a result of the HOA and HOA Trustee’s breach of its duty of care, duty of good faith
and its duty of candor to bidders at the HOA Foreclosure Sale for its own economic gain,
Plaintift has been ceonomically damaged in many aspects.

If the Property is subject to the Deed of Trust, the funds paid by Plaintiff to purchase,
maintain, operate, litigate various cases and generally manage the Property would be lost
along with the lost opportunity of purchasing other available praperty offered for sale
where a super priority payment had not been attempted, thereby allowing Plaintiff the
opportunity to purchase a property free and clear of the deed of trust and all other liens.
As a direct and proximate result of the actions of the Defendants, it has become necessary
for Plaintiff to retain the services of an attorney to protect its rights and prosecute this
Claim.

Plaintiff reserves the right 1o amend this Complaint under the Nevada Rules of Civil
Procedure as further facts become known.

SECOND CAUSE OF ACTION

(Breach of the Duty of Good Faith Agaiust the HOA and HOA Trustee)
Plaintiff repeats and realleges each and every allepation contained in paragraphs |
through 69 as if set forth fully herein.
NRS 116.1113 provides that every contract or duty governed by NRS 116, et seq.,
Nevada's version of the Common-Interest Ownership Uniform Act, must be performad in
good faith in its performance or enforcement.
A duty of good faith includes within that term a duty of candor in its dealings.
Prior to the HOA Foreclosure Sale of the Praperty, L.ender purports to have obtained
evidence detailing the Super-Priority Licn Amount,
Thereafter, [.ender, by and through Miles Bauer attempted o pay the Super-Priotity Lien

Amount to HOA or HOA Trustee by the Attempted Payment.
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82
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84.

Upon information and belief, HOA Trustec, acting on behalf of HOA, rejecled the
Attempted Payment.

HOA and HOA Trustee’s rejection of the Attempted Payment and subsequent failure and
refusal to inform the bidders and potential bidders at the HOA Yoreclosure Sale served to
breach their duty of good faith, fair dealings and candor pursuant to NRS 116, et seq. to
Plaintiff.

HOA and the HOA Trustee owed a duty of good faith, fair dealinps, and candor to
PlaintifT.

By virtue of its actions and inactions, HOA and HOA Trustee were substantially
benefitted economically to the detnment of the Plaintiff,

As a direct and proximate result of the actions of the Defendants, it has become necessary
for Plaintiff to retain the services of an attorney to protect its rights and prosecute this
Claim.

Plaintiff reserves the right to amend this Complaint under the Nevada Rules of Civil
Procedure as further facts hecome known,

THIRD CAUSE OF ACTION

{Conspiracy)
Plaintiff repeats and re-alleges each and every allegation contained in paragraphs |
through 80 as if set forth fully hergin.
HOA and HOA Trustee knew or should have known of BANA’s Attempted Payment of
the Super-Priority Lien Amount,
Upon information and belief, acting together, Pefendants reached an mmnplicit or express
agreement amongst themselves whereby they agreed to withhold the information
concerning the Attempted Payment of the Super-Priority Lien Amount from bidders and
potential bidders at the [HOA Foreclosure Sale.
Defendants knew or should have known that their actions and omissions would
economically harm the successful bidder and purchaser of the Property and benefit FOA

and HOA Trustee, Lo further their conspiracy, upon information and belief, Defendants
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rejected the Attempted Payment for the purpose of obtaining more remuneration than they
would have otherwise obtained at a sale of the subpriority portion of the HOA Lien,

As a direct and proximate result of the actions of the Defendants, it has become necessary
for Plaintiff to retain the services of an attorney to protect its rights and prosecute this
Claim.

Plaintiff reserves the right to amend this Complaint under the Nevada Rules of Civil
Procedure as further facts become known.

FOURTH CAUSE OF ACTION

{Violation of NRS 113, et seq.)

Plaintiff repeats and reallepes sach and every allegation contained in paragraphs 1
through B6 as if set forth fully herein.
Pursuant to NRS 113, et seq., the HOA and the HOA Trustee must disclose the
Attempted Payment and/or any payments made or attempted to be made by BANA, the
Former Qwner, o any agents of any other party to the bidders and Plaintiff at the HOA
Foreclosure Sale.
The HOA and HOA Trustee are required to and must provide a Seller’s Real Property
Disclosure Form (“SRPIDF) to the “Purchaser” ag defined in NRS 1186, et seq., at the
time of the HOA Foreclosure Sale.
NRS 116 et seq. foreclosure sales are not exempt from the mandates of NRS 113 et seq.
The HOA and HOA Trustee must complete and answer the questions posed in the
SKPDF in its entirety, but specifically, Section %, Common Interest Communities,
disclosures (a) - (f), and Section 11, that provide as follows:

9. Common Interest Communitics: Any “common areas”

(facilities like pools, tennis courts, walkways or other areas ¢o-

owned with olhers) or a homeowner association which has any

authority over the property?

(a) Common Interest Community Declaration and Bylaws
availabie?
(b) Any periodie or recurring association [ees?

{c) Any unpaid agsessments, fines or liens, and any wamings or
notices that may give rise to an assessment, fine or lien?

Page 12 of 15 972} Hitehing Rail
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'y« Facsimile (702} 228-7719
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2} 254

0 W Charleston Blvd., Ste. 73 + Las Vegas, Nevada 49102 »
Telephone: (7Y

ROGER P. CROTFEAU & ASSOCIATES, LED.

* 23
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24

(d) Any litigation, arbitration, or mediation related to property
Or common areas?

{e)  Any assessments associated with the property (excluding
property tax)?

(f) Any constraction, modification, alterations, or repairs made
without required approval from he appropriate Common
Interest Community board or comimittee?

11. Any other conditions or aspects of the [Plroperly which matenally
affect its value or use in &n adverse manner? (Emphasis added)

See SRPDF, I'orm 547, attached hereto as Fxhibit 1.

92.

93.

04,

95.

Section 11 of the SRPDF relates directly to information known to the HOA and the HOA
Trustee that materially affects the value of the Property, and in this case, if the Super
Priority Iien Amount is paid, or if the Attempted Payment is rejected, it would have a
material adverse affect on the overall value of the Property, and thercfore, must be
disclosed in the SRPDF by the HOA and the HOA Itustec when the SRPDF is completed
and disclosed to the purchaser/Irust.
The HOA's response to Section 9(c) - (¢) of the SRPDF would provide notice to the
Plaintitf of any payments made by BANA or others on the HOA Lien.
The HOA s response to Section 11 of the SRPDI generally deals with the disclosure of
the condition of the title to the Property related to the status of the Decd of Trust and the
Attempted Payment that would only be known by the IMOA and the HOA Trustee.
Pursuant to Nevada Real Estate Division's (“NRED™), Residential Disclosure Guide (the
“Cruide™), the Guide provides at page 20 that the HOA and HOA Trustee shall provide,
even
in an NRS 107, et seq. sale, the follewing to the purchaser/PlaintHY at the HOA
Foreclosure Sale:

The content of the disclosure is based on what the seller is awarc of

at the time, If, after completion of the disclosure form, the seller

discovers a new defect or notices that a previousty disclosed

condition has worsened, the setler must inform the purchaser, in

writing, as soon as practicable after discovery of the condition, or

before conveyance of the property.

The buyer may not waive, and the seller may not require a huyer to

waive, any of the requirements of the disclosure as a condition of
sale or for any other purpose,

Page 13 of 5 9720 Hitching Rail
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96.

97,

98.

9.

100.

101.

In a sale or intended sale by foreclosure, the trustee and the

beneficiary of the deed of trust shall provide, not later than the

conveyance of the property to, or upon request from, the buyer:

written notice of any defects of which the trustee or
beneficiary is aware

If the FIOA and/or HOA Trustee fails to provide the SRPDF to the Plaintifl/purchaser at
the time of the HOA Foreclosure Sale, the Guide explains that:

A Buyer may rescind the contract without penalty if he does not

receive a fully and properly completed Seller’s Real Property

Disclosure form, If 2 Buyer closes a transaction without a

completed form or if a known defect is not disclosed to a Buyer,

the Buyer may be entitled to treble damages, unless the Buyer

waives his rights under NRS 113.150(6).
Pursuant to NRS 113.130(4), the HOA and HOA Trustee are required to provide the
information set forth in the SRPDVU to the Plaintiff at the HOA Foreclosure Sale.
The HOA and the HOA Trustee did not provide an SRPDF to the Plaintiff at the HOA
Foreclosure Sale.
As a result of the HOA and HOA Trustee’s failure to provide the Plaintiff with the
mandated SRPDY and disclosures required therein that were known to the HOA and
HOA Trustee, The Plaintiff has been economically damaped.
As a direct and proximate result of the actions of the Defendants, it has become necessary
for Plaintiff to retain the services of an attorney to protect its rights and prosecute this
Claim.
Plaintiff reserves the right to amend this Complaint under the Nevada Rules of Civil
Procedure as further facts become known.
WHEREFORE, Plaintit prays for retief as follows:
{. For damages to be proven at trial in excess of $15,000,
2. For punitive damages in an amount to be determined at trial;

3. For an award of reasonable atlornevs’ fees as special damages, and otherwise
at

under Nevada law;
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Tetephone: {7U2) 254-TT775 = Hacsimite (TU2) 228-7719

ROGER P. CROTEAU & ASSOCIATES, LTD.

+ 2810 W, Charleston Rd., Ste, 75 « Las Vepgas, Nevada 39102 -

4, For pre-judgment and post-judgment interest at the statutory rate of interest; and
5. For such other and further relief that the Court deems just and proper.
DATED this _18"® _ day of March, 2019.
ROGER P. CROTEAU & ASSOCIATES, LTD.

/s Roges P. Croledid
ROGEKP. CRDT[ AL ESQ),
Nevada Bar No. 4958

2810 W. Charleston, Ste. 75
L.as Vegas, Nevada 89102
(702) 254-7775

Aitorney for Plaintiff
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SELLER’S REAL PROPERTY DISCLOSURE FORM

In agcocdance with Mevada Law, 2 subler of wesidaatinf reat praperly i Mevad gt disclase apy and &l knoven epaditions and
aspeeis of die propecly whiah matetialy alleel lhe valire ar e of residentlat progedy {0 an aglvesse et free MRS F1310 el
15 1.

Bate 1o you currently sooupy of have Jusd P !
— yau ever oreumits Wis propedy Evl

Frapeiny sdyress

Lftctive Oetolrer ), 201 12 A purchaser may nal seaive e sequirshienl 1o provide s frm o o seBer may sat squine «
purahases o waive tivis [, VRS 111, 130¢3))

Type of Sallor Dl ok (inancint fngiittion); Tl Avset Manazenmnt Company; Downeroerupicr: LI10mer:

Purpese of Stnlenents (1) This stwement i5 n Jisclosure ol Ww condition af the prepenty in complionce with the Setle Real Fropay
Drisclusute Act, effectivi Tanbacy 1, 1996. {2} This stacmient is n disclagwe ol e condition snd infornsation canceming l propry
kaesen By the Sciter whfeh awtgriably aflects ihe value of e propery. Unlest atlieredse ndvised, the Seller dues nol posiess ay
expeyliss i constrwciion, arghitothirg, enphireting or Ay other specifie ren relaicd o the constestion or candition of the inprovemenls
oit the property or the land, Also, untcss ollierwisa advised, s Seller has nat conducted any inspection ol goncrally inacecesible arnt
sueh s dhe fundalion ar roaf, This stalwent Is not a warcanly of uny kind hy the Seller o by any Ayent representiog the Seller in dis
transnesion and is nol a substituie for ity ngpociions of whirrantjus (b Buyer may wish to obtain. Svstems nuil applisnces adtiassedon
this foren Ly the selfer arg 1oL pat of e conieitetial RECRENCH as do the inclasicn of ny systen ar spphianee bs pan ol the bivding
dzrecicnt,

Instructions to the Seller: (1) ANSWER ALL QUESTIONS (2) RETORY KNOWN CONDITIONS AFBECTING THE
FROFERTY. (3) ATTACH ADDIYIONAL PAGES WITH YOUR SIGNATUILLL tE ADDIEIONAL SPACE 15 (LEQUIRED, §)
COMPLETE THIS FORM YOURSLLF. (5) T SOMIE ITEMS DO NOT APPLY T YOUR PIROYEWTY, CIHECE NIy (NOT
AMPLICARLE). BFFECTIVE JANUARY 3, 1995, FALLURE 70 FROVIDE & PURCHASER WITH A SIGNED
MSCLOSHRE STATEMENT WILL ENAULE THE MIRCHASER TQ TERNMINATE AN OTHERWISE RINDING
MIRCHASE ACIREEMENT ANU SEER OYHER REMEMES AS PROVIDEDR BY THE LAW free MRS 134500

Systems £ Applanices: Are yon aware of any problows antliar defacts with any ol the following:

YES MO hA MES MO H/A

Electvical Systesy ..... 0 o o Shower(s) a o0 n
PRIMST s -8 0 0 Sink{s ........ o o D
Sewer System 8 [ne. Y S i B Sauna /ot ub(g)., 1 I
Septic tank & leach field.......0 [ (2 fuik-in microwave,, B I v I |
Well & puiip s i [0 [ Ranze f oven fhood-fan.,... (3 O F)
Yard sprinkler systens(s) ... 87 [ [ Dishwwnghier .oee....... L0 0O 0O
Fountainfs) ... N i S R Garbage disposal .. O 0 0O
Heating system, 14 B O B “Pensly compitor .. Bt D O
Couling system .., Y B | Centsal yottom...... ‘ o 4
Satar heaking sysicn A B S | Aarm system .., PO I N T I
Fleeptree & ehimucy. O 0o 0 owned.. [0 teased. [}
Wood burning sysem oo M Sumke delestor.. N i B ]
Garage dove opouer, ..., W i I {ukerepin .......... O g m
Waer geatment sysiemdsy ... (0 O [ Dain Commmmiention ling(s). [T 0O 03

owned., B lenged, O : Sateitile dish{es) oo 11 [
Waler heater. o o o gvned.. 3 feased,, 3
Toblct(s) ... 00 0 U other___ .0 O n
Bathisdifs) .., ... L 0O 0 b, a
ENTLANATIONS: Any “Yer™ wost e fully exqladnesd un page 3 ol this frene

"""" Solfewi) itiols - uaertsy /:rin‘(-h

Moo eal Ysite Division fage ol § Sellew Sent feapeety Diselisse Fana 341

HeHagen ol previnuy vevsiong Rewisvid WRf1aM07
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]’1

raperty caielltfons, improvensenis awed additivaal information: . .

A vou aware ol'any of the iullowmg"'

e

10. Auy prablews seith water quality o water supply? ...
Th Agx other eonditinng or wspeets of the praperiy which ninferi:

P2 Leat-Tnsed Paint: Was the rwontm' construcied o or befare l‘fhlm? P

- UPnalfgpn: Any problems with staeciore, wall, anr, ar cqmpnmhl._..‘,,.‘,,..‘.

- Btewelire:
{al {'reviaus o eurrent moisiure condition s WRK/Or WEEC EAAARET ... eeeoeeecaveesssere oo, [
(B Aoy SElE BEEELT it iciiscccervnenne e e e e et e ISP i |
(e} Any custectivn, modifigation, a!mr..nmns_ ar u:[:nir; madn withont
required stale, oity or sovnly Beltding PenDfIST ..o e ..
{d} Whetler the propenly is or hat been the subject nh elaim anumctl by
MRS 10.600 o 20.695 {eonsiructjon deBest cfujms)? ..., PRSP URO PR it
(IT sutler answers yos, FURTHER DISCLOSUILE 1S IN'QUH{!'[)J
Lantd / ¥oundation:
() Ay b lhe inprovemeils befun, losaied on unstable ur gxptnsive sull? v Y
() Any foundwion sliding, seitiing, mevemenl, npheaval, ¢ earth ;mn!rly prublnms
hat ave gecured on the ProperyT .ot e
(s} Any drminage, fibading, waler seepuge, or luﬂh u-mur l'l.bll:?
(31 The propecy being focsted fn a designated tood plain? ... .
(e} Whethor the properly i iacaled nest to or near any kiown fulure dw:lnpnmnt
() Any engreachiivmng, easeamenly, Zoning vislions or navconlbaning wsos? ..., ey eeraan
{R] 15 e properky sdfaceint io "BRRI GRIEE" BAGY o oriiies oo e s e e oo r et
{tfselier answvers yes, FURTIEEM DISCLOSURE IS {1 Qumm wnder MELS 113, 055)
Raelt Any probleans with e ol o e vrers st str e

RO0 CcSOono.oe:

Infestation: Any history ol infEtalion (lentites, Carperer ol BIm)T v eeeeceee e eoessreressterenss s s esses s s
Eaviranmentyls
(m)  Any subslanecs, imalecials, or products whish may be an einviconsiesal hazard such us

but not limied Lo, stbestos, redon pas, wea formaldelyde, fuel or ehemisal stomge lanks,

contantinaled woler of SOH 8 I BIERSAYT uvieeeeeeeersre s e sissiesossss DS
(b} bas prapedy been e sile af'a erime ivolving the pruv:nu::. mnnnlnnlum nfMt:lInlnphclnmmc

where the substances bive nof been reinoved from or eoedinted on (e Ptopetty by 2 cerifind

eatity o Lias ol been deained safe for habilalion by ihe Board of Heall? .o..oory v errs
TFungi/ Mol Any previous or cucrent fungus ar e S
Any fealuss of the propesty shiced i cowmnen with adjoining Tndowiters zueh o walls, fonces,
ond, drivewayz o gliver features wlase vse or respansibility fr miiwlonzuce nioy have an gffest
ol thE propeny? ...,
Cuommest [nterest Communities: Any Yeonaion arens” (Meilities Iaku ponls, ez cuurrs \\ulkuan ur
aiher aveas ea-gwned with Dlllcr’:.) & a homcowner associstion whilol ins any
aulharity over the propedty? .. e s e T AR L dn e s
(a)  Conwnci buicrest Community Daslaculion nnd ”\‘h\\’s available?
(b} iy perigdic or recumitg DESRERAGIN TEEET vt iiriiies oo e e e srers sermersssarses st s eaenians
(sl Any inpnid ossessments, lines or liens, mid any wamings ar natices that may give rise te an

nssesgmenl, fing orHen® ..o
() Ay litigation, wilritration, or mrdmlmn sefuted to pmpuly r commae nren?
(e)  Any axsextanents associated with the properly {exckding propeity EEsT . re e e
(N Auy eonsleaettan, modilication, alleralians, ot repsics nade withont

reduirad opproval from the nppropriale Comman trderest Connmunity board or comwmittes? _..........ovesroon, B

Uk wifeed By vithie or use in o

AUVEFEE DMIANEYT L rrerirnsraris st teen i e

£
K
O

(i1 yes, additianat Prdernl ETA natllicaion and disclasar doguments s required)

LW poarer: bonicipe! O Counvanily Woll EJ Demesic wen 0 Other [

. Revoruble 3 Pecnsonent 71 Caneetled 11

1F Community Well: Swsle Bugineer Well Penmil i e
Cantael e Noviuka IDvizion of Witer Resoutses

Use ol egmntunily nud demestic welly wmy bu zubjuct 1o ghing
for tnore inforomtion remerding the fudure use of (hiy welf,

i Conseavatinn Ensements soch as the SNWA's Water Sotarl Lintdicape Frogeany; |5 the property o parlicipan?........... [

3 Bebir panels: Ave any instabed oo e properiy? ...
" .
M yes, we the sob pancls: Owned [0 beastd 03 or Fgneed [

toAVastawater digpaged: Munleipal Sewer I3 Septic System 3 Otier 1
£7. This praperty is subjeet tu a Frivede Transler oo Obfiandent ..o N e e, O

EXPLANATIONSG: Any " Yer™ tost be illy expliined vnopitee 3 ol this foce.

Selleres) nitialy I_hm.-i ) fivirieity

Rt

Ieptiees adt (e s gy veesivm Wysiseit @ifasining
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EXPLANATIONS: Auy “Yes” to questions on pages I and 2 wost be fully explained here,

Attach additional pages if neaded,

Fevath el Gsrate Datsten
[eplaces all prc-'imu CReRinng

Puge Sk 3

Buyerds) indifals

Seller Heal 1'eaperiy Discliniecg Farwg 37
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Electronically Filed
G/26/2019 3:59 PM
Steven D. Grierson

CLERE OF THE CDUQ I;

LIPSON NEILSON P.C.

KALEB . ANDERSON, ESQ.

Nevada Bar No. 7582

PETER E. DUNKLEY, £5Q.

Nevada Bar No. 11110

9900 Covington Cross Drive, Suite 120
.as Vegas, Nevads 89144

(702) 382-1500 - Telephone

(702) 382-1512 - Facsimile
kanderson@lipsonneilsgn.com

pdunkley@iipsonneilson.com
Attorneys for Peccole Ranch Community Association, and
Nevada Association Services, Inc.

DISTRICT COURT
CLARK COUNTY, NEVADRA

SATICQY BAY, LL.C SERIES 8720 CASE NO.: A-18-791797-C

HITCHING RAIL, a Nevada limited liability

company, Department: 15
Plaintiff,

DEFENDANTS' MOTION TO DISMISS

V. OR IN THE ALTERNATIVE FOR
SUMMARY JUDGMENT

PECCOLE RANCH COMMUNITY

ASSOCIATION: and NEVADA

ASSOCIATION SERVICES, INC., (HEARING REQUESTED)

o A3 TGN ANLS,

MOTION TO DISMISS OR FOR SUMMARY JUDGMENT

Defendants Peccole Ranch Community Association, ("HOA"), and Nevada
Association Services, ("NAS" submit this Motion To Dismiss or for Summary
Judgment against Saticoy Bay, LLC Series 9720 Hitching Rail ("Plaintiff’ or
‘Purchaser”).

(AR
(RN
WA

Page } of 24
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ias Vegas, Mevada 39144

Lipson Neilson P.C.
900 Coviegton Cross Drve, Suvite 120
170:2) 382-1500 FAX: [702] 382-1512
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28

This Motion is made and hased upon the attached memorandum of points and
authorities, the pleadings on file, the exhibils attached hereto, and any argument the

Court may consider,

DATED this 26th day of June, 2019,
LIPSON NEILSON P.C.

By: /s/ Peter E. Dunkley

KALER D. ANDERSON, ESQ.
MNevada Bar No. 7582
PETER E. DUNKLEY, ESQ.

Nevada Bar No. 11110
9900 Covington Cross Drive, Suite 120

Las Vegas, Nevada 89144
(702) 382-1500 - Telephone
(702) 382-1512 — Facsimile
kanderson@lipsonneilson.com
pdunkley@lipsonneilson.com
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Las Vegas, Navada §9144
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MEMORANDUM OF POINTS AND AUTHORITIES

INTRODUCTION

This case is about applying NRS 116 to an HOA’s nonjudicial foreclosure sale.

The underlying facts are undisputed. The Court need only apply the law fo the
undisputed facts of this case and may either dismiss the complaint, or grant summary
judgment in favor of the HOA,

A foreclosure purchaser's expectation at a nonjudicial foreclosure sale does not
change the application or operation of NRS 116. The only dead permiited by a
nonjudicial foreclosure sale pursuant to NRS 116 is a deed "without warranty.” That has
been the case since Nevada epacted NRS 116 in 1991,

The Plaintiff is lgnoring the nonwarranty status of the foreclosure deed, and has
decided to sue the PRCA and NAS under a variety of specious theories, demanding a
cornucopia of damages, costs, and attorney's fees. However, the nonwarranty status of
the deed is expressly stated in NRS 116, and is fully disclosed in the recorded notice of
sale, and is clearly identified in the Foreclosure Deed itself. And because a
nonwarranty deed is just that, nonwarranty, each of the claims either fails to state a
claim for which relief can be granted, or fails as a matter of law.

Equity follows the law, so law and equity require the Plaintifi o honor the
operation of NRS 116. Additionally, the Plaintiff has already litigated the any
foreclosure issues in this case, in a prior federal court, Case No. 2:16-cv-660. In the
prior federal case, the federal court, citing the Nevada Supreme Court, ultimately ruled
that a bank’s “tender” of the superpriority amount of the HOA's lien protects the bank’s
deed of trust from extinguishment at the nonjudicial foreclosure sale. See Federal Court
Order, p.5:6-11, a copy of which is attached as Exhibit A-1. There are no new facts that
would change the outcome. The factual universe of this case is complete, Accordingly,
the Court may dismiss the complaint, with prejudice, or alternatively, enter summary
judgment in favor of the PRCA and NAS, that the nonjudicial foreclosure sale complied
with NRS 116,

Page 3 of 24
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Lipson Neilson P.C,

SO0G Covington Cross Trrive, Sui

i}

25 Vegas, Mevada 89144

$T03) 382-1500: FAK: [702) 382-1512

16

it UNDISPUTED FACTS AND BACKGROUND".
A. THE HOA, THE PROPERTY, AND THE LOAN

1. The Peccole Ranch Community Association, recorded its CC&Rs on

August 27, 1990 as Instrument No. 1990082700000428. See Deed of Trust, at Exhibit
A, Legal Description, p. 9 of 13. A true copy of the Deed of Trust and Rider is attached
hereto as Exhibit A.

2, The CC&Rs provide that the HOA may levy assessments and may
foreclose such a lien. See CC&Rs, § 7.1 at p. 52, attached as Exhibit B, (permitting
foreclosure of lien).

3. In 1891, Nevada adopted the Uniform Common Interest Owner Act ("NRS
116" 72

4. CC&Rs which were recorded prior to the enactment of NRS 116 are
superseded by NRS 118, and are deemed to comply with NRS 116. (NRS 116.1206(1).)

5, NRS 116 provides that HOA's may impose assessments. (NRS
116.3115))

6. NRS 116 provides that MOA's may have a lien against units for
assessments, (NRS 116.3116.)

7. NRS 116 provides that HOA liens are perfected upon the recording of the
HOA's CC&Rs. (NRS 116.3116(5).)

8. NRS 116.1104 provides that NRS 116 “may not be varied by agreement,
waived, or evaded.”

YA

' This Court may take judiciat notice of publically recorded documents and information which "can be
accurately and readily determined from sources whose accuracy cannot reasonably be questioned.” Fed.
R. Evid. 201(b}(2); See also, Eagle SPE NV 1, Inc. v. §. Highlands Dev. Corp., No. 2:12-CV-00550-MMD,
2014 WL 3845420 (D. Nev. Aug. 5, 2014) (taking judicial notice of facts under Fed. R Evid, 201, and
facis on posted on government website (citing Daniels—Hall v. Nall Educ, Ass'n, 628 F.3d 992, 958-99
(8th Cir.2010)). See also, NRS 47.130, judicial notice of facts which are: “Capable of accurate and ready
determination by resort to sources whose accuracy cannot reasonably be questioned, 5o that the fact is
not subject to reasonable dispute.”

2 Refarences o NRS 116 in this motion are to the 2012 vergsion of NRS 116.
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9. NRS 116 provides that if the Property is foreclosed under NRS 116, the
“purchaser, or his or her successor or assign [receives] a deed without warranty..."
(NRS 116.311686, (emphasis added).)

10. NRS 116 provides that the nonjudicial foreclosure sale “vests in the
purchaser the title of the unit's owner without equity or right of redemption.” (NRS
116.31166(3) (emphasis added).

11.  On Aprit 25, 2003, more than a decade after Nevada enacted NRS 116,
and more than a decade after the HOA perfected its assessment lien, non-party Edna
Scott ("Former Owner™) executed a Deed of Trust which encumbered real property
located at 9720 Hitching Rail Drive, Las Vegas, NV, (APN 163-06-110-095), (the
“Property”). The Deed of Trust was recorded. (Compl. T4 12,13.}

12. The Property is within the HOA and is subject to the CC&Rs and the
Borrower was obligated to pay assessments, (See Compl.1{ 8, 9.)

B. THE FORMER OWNER'S BREACH OF THE DEED OF TRUST

13. At first the Former Owner paid the HOA assessments pursuant to the
CC&Rs and as required by the Deed of Trust. But eventually, the Former Owner failed
fo pay assessments which resulted in a Notice of Delinguent Assessment being
recorded in October 3, 2011, (Compl. Y] 15, 16.) The Notice of Delinquent Assessment
Lien stated the lien amount. (/d.)

14. The Former Owner failed to pay assessments and a Notice of Default and
Election to Sell was recorded on Decermnber 29, 2011, (Compl. § 17.} The Notice of
Default stated the amount of the HOA's lien. (/d.)

15, The Lender received the Notice of Default which indicated the Borrower's
delinquency amount was $2,660.78; in response o the Notice of Default, the Lender
sent two letters to NAS acknowledging that the Lender had received actual notice of the
HOA’s nonjudicial foreclosure notice and the HOA's superpriority lien. The second
letter from the Lender included a check. (See Exhibit A-1, Federal Court Order 2:14-
20.)
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16.  The check amount was $585.00, which is $2,075.78 less than the amount
indicated on the Notice of Default. The second letter states that the settlement offer is
‘non-negotiable” and conditioned upon the HOA warranting that the Lenders
“obligations toward the HOA” are *paid in full.” (See Federal Court Order p. 2:14-20.)

17.  The check was not accepted.

18. The Borrower failed to pay assessments and the Notice of Sale was
recorded on January 23, 2014 (Compl. § 23). The Notice of Sale stated the lien
amount. (/d) The Notice of Sale also included a warning and instructions for the
Borrower to take action to avoid the loss of the Property, and included the telephone
number of the foreclosing agent, and the Ombudsman’s Office, in BOLD and ALl
CAPS. (See Notice of Sale, a copy of which is attached hereto as Exhibit C.)

19.  The Notice of Sale also stated: “The sale will be made without covenant
or warranty, expressed or implied regarding, but not limited to, title or possession, or
encumbrances, or obligations to satisfy any secured or unsecured liens.” (See Notice of
Sale (emphasis added).)

20. Despite having actual notice of the nonjudicial foreclosure and despite the
undisputed content of the notices, each of which clearly indicating the lien amount, the
Lender declined to exercise its contractual right (but not obligation) to: (1) foreclose
under the Deed of Trust, or (2) pay “any lien" on behalf of its Borrower.

21.  The Former Owner failed to pay assessments and the HOA’s lien was
nonjudicially foreclosed upon and sold at a public auction on February 14, 2014 (Compl.
11 28). The Foreclosure Dead was recorded on February 18, 2014. (/d) A copy of the
Foreclosure Deed is attached hereto as Exhibit D.

22, At the publicly noticed and publicly conducted foreclosure sale, the
Plaintiff acquired record title to the Property. (See Foreclosure Deed.)

YA

3 There is no "obligation” for the Lender to pay assessments, A lender may elect to pay on behalf of the
borrower, but the Lander does not have to.
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23.  The Foreclosure Deed states that the HOA grants and conveys “but
without warranty expressed or impled’ the Property to the Plaintiff. (See Foreclosure
Deed, emphasis added.)

24, The Foreclosure Deed contains recitals regarding compliance with the
necessary requirements set forth in the Nevada Revised Statutes, the CC&Rs. (See
Foreclosure Deed.)

25. The federal court case was filed by the bank on March 25, 2016, (A copy
of the federal courl’s docket summary is attached as Exhibit E.)

26.  Plaintiff answered the federal complaint on April 19, 2016. (/d.)

27.  The federal court case was compleied when the federal court ruled that
the bank's preforeclosure payment attempt protected the Deed of Trust from
extinguishment by the nonjudicial foreclosure sale. (See Exhibit A-1 Federal Court's
Order.)

28. The federal court case did not find any, (and the Plaintiff in this case did
not allege any) defects in the nonjudicial foreclosure sale, or any failures by the HOA's
ar NAS to comply with the nonjudicial foreclosure sections of NRS 116,

29.  On March 26, 2019, the Plaintiff filted the complaint in this case, which is
more than five years after the February 14, 2014 nonjudicial foreclosure sale, and more
than three years after the bank filed the federal complaint.

. LEGAL STANDARDS

The Nevada Rules of Civil Procedure: “shall be construed and administered to

secure the just, speedy, and inexpensive determination of every action.™ NRCF 1. This
Court may also consider federal courts’ interpretations of the corresponding federal
rules. Moseley v. Eighth Judicial Dist. Court ex rel. Cnty. of Clark, 124 Nev, 654, 663,
188 F.3d 1136, 1142 (2008), because the "Nevada Rules of Civil Procedure are based
in large part upon their federal counterparts.” Executive Mgmt., Lid. v. Ticor Tifle Ins.
Co., 118 Nev. 46, 53, 38 P.3d 872, 876 (2002).

A
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A. NOTICE PLEADING

Nevada is a "notice pleading” jurisdiction which requires a “short and plain
statement of the claim” NRCP 8(a). Howeaver, “[a] complaint must set forth sufficient
facts to establish all necessary elements of a claim for relief. . . ." Hay v. Hay, 100 Nev.
196, 198, 678 P.2d 672, 674 (1984), Under the equivalent federal rules, the complaint
must provide “more than mere labels and conclusions, and a formulaic recitation of the
elements of a cause of action will not do." See generally, Bell Atl. Corp. v. Twombly,
550 U.S. 544, 570, 127 S.Ct. 1955, 1959, 167 L.Ed. 2d 929 (2007). (construing Fed. R.
Civ. P. 8, “Factual allegations must be enough to raise a right to relief above the
speculative level [;1"). Instead, a plaintiff must allege "enough facts to state a claim for
relief that is plausible” - not merely “conceivable” - on its face. /d. at 1974,

B. MOTION TO DISMISS

Nevada Rule of Civil Procedure 12(b)(5) provides that a party may move to
dismiss a complaint where the complaint fails to state a claim upon which relief can be
granted. NRCP 12(b)}(5). Under Rule 8(a), a properly pled complaint must provide “s
short and plain statement of the claim showing that the pleader is entitled to relief.”
NRECP 8(a). While Rule 8 does not require detailed factual allegations, it demands more
than “labels and conclusions” or a “formulaic recitation of the elements of a cause of
action.” Asheroff v. Ighal, 556 U.S. 662, 678 (2009) (internal citations omitted).

‘Dismissal is proper where the allegations are insufficient to establish the
elemeants of a claim for relief.” Sfockmeier v. Nev. Dep't of Corr. Psychological Review
Panel, 124 Nev. 313, 316, 183 P.3d 133, 135 (2009) (citation omitted). Thus, to survive
a motion to dismiss, a complaint must contain sufficient factual maitter “to state a claim
to relief that is plausible on its face.” Igbal, 556 U.S. at 678 (citation omitted). If,
however, matters are outside the pleadings are presented to the Court, the Rule
12()(5) motion to dismiss must be treated as a motion for summary judgment under
NRCP 56(b). NRCP 12(b}(5).
WA
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C. SUMMARY JUDGMENT

“Summary judgment is appropriate under NRCP 56 when the pleadings,
depositions, answers to interrogatories, admissions, and affidavits, if any, that are
properly before the court demonstrate that no genuine issue of material fact exists, and
the moving party is entitled to judgment as a matter of law.” Wood v. Safeway, Inc., 121
Nev. 724, 731, 121 P.3d 1026, 1031 (2005).

To survive a motion for summary judgrnent, the nonmoving party "may not rest
upon the mere allegations or denials of [its] pleadings,” Anderson v. Liberty Lobby, Inc.,
477 0.5, 242, 248 (1986), nor may it “simply show there is some metaphysical doubt as
to the material facts.” Matsushita Elec. Indus. Co., 475 U8, at 586. It is the nonmoving
party's burden fo “come forward with specific facts showing that there is a genuine issue
for trial.” Id. at 587; see also Wood v. Safeway, Inc,, 121 Nev. 724 (2005}, citing
Pegasus v. Reno Newspapers, Inc., 118 Nev. 708, 713, 57 P.3d 82 (2002}.

An issue is only genuine if there is a sufficient evidentiary basis for a reasonable
jury to return a verdict for the nonmoving party. See Anderson, 477 U.S. at 248 (19886),
Further, a dispute will only preclude the entry of summary judgment if it could affect the
outcomne of the suit under governing taw. fd. “The amount of evidence necessary to
raise a genuine issue of material fact is enough to require a judge or jury to resolve the
parties’ differing versions of the truth at trial.” /d. at 249. In evaluating a summary
judgment, a court views all facts and draws all inferences in a light most favorable to the
nonmoving garty. Wood v. Safeway, Inc., 121 Nev. 724, 729 (2005}

v. DISCUSSION
A. THE COMPLAINT SHOULD BE DISMISSED BECAUSE THE
PLAINTIFF SHOULD MEDIATE WITH DEFENDANTS AS REQUIRED
BY NRS 38.310

The Plaintiff is the record owner of the Property which is locaied in the HOA.
Thus, the Plaintiff should be required to mediate its claims against the HOA. Nevada
Revised Statutes, Section 38.310(1)(a) states as follows:
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No civil action based upon a claim relating to the interpretation, application
or enforcement of any covenants, conditions or rastrictions, including any
late charges, interest and costs of collecting the charges ... may be
commenced in any court in this State unless the action has been
submitted to mediation ...

NRS 38.310(1)(a).

If an action is commenced in violation of this section, it must be dismissed. NRS
38.310(2). The question befare this Court is whether Saticoy Bay's failure to comply
with the mediation requirements of section 38.310(1)(a) deprives the Court of subject
matter jurisdiction over its claims.

‘[A] statutory condition that requires a party to take some action before filing a
lawsuit is not automatically a jurisdictional bar to suit.” Maronyan v. Toyota Motor
Sales, U S.A, Inc., 658 F.3d 1038, 1043 (8th Cir. 2011) (internal citations omitted). If,
however, “the legislature clearly states that a threshold limitation on a statute’s scope
shall count as jurisdictional,” then failure to comply with the statute operates as a
“jurisdictional bar” to litigation. Maronyan, 658 F.3d at 1040-41, citing Weinberger v.
Salfi, 422 U.S. 749, 757, 95 S.CL. 2457, 45 L. Ed.2d. 522 (1975) (distinguishing
prudential exhaustion from jurisdictional exhaustion).

Here, the Nevada legislature used “sweeping and direct language jto
demonstrate] clear intent to mandate loss of subject matier jurisdiction” for failure to
comply with section 38.310(1)(a). See Maronyan, 658 U.S. at 1043, In fact, if a party
violates this section by initiating formal litigation before attending mediation, courts are
required to dismiss the action. NRS 38.310 (2) ("a court shall dismiss any civil action
which is commenced [without first submitting to NREDL").

The Supreme Court of Nevada has already determined that NRS 38.310 applies
to any claim that requires the district court “to interpret regulations and statutes that
contained conditions and restrictions applicable to residential property.” McKnight
Family, L.L.P. v. Adept Mgmt., 310 P.3d 555, 558~59, 129 Nev. 610, 615 (Nev. 2013).

This includes cause of action for negligence that raise concerns regarding varicus
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activities governed by the NRS 116.1113. /d. (district court properly dismissed
negligence claim because it concerned payments made to the HOA).

All of the allegations and claims raised by Plaintiff in this matter are civil actions
as defined by NRS 38.300(3) and require the Court to analyze and interpret rights and
ohligations arising under the CC&Rs. Specificaily, Plaintiff asserts that the HOA and its
agents failed to provide notice that the bank had sent the preforeclosure payment
attempt. (Compl. § 29). And that Plaintiff would not have purchased the Property if it
was aware the preforeclosure payment attempt. (Compl. §] 85.)

However, NRS 116 does not impose any exira-statutory obligation on the HOA to
provide addiional foreclosure notices to parties, in addition to the notices already
required by NRS 116. The Plaintiff's failure to comply with NRS 38.310 thus permits the
Court to dismiss the complaint and send it to mediation.

B. THE COMPLAINT SHOULD BE DISMISSED WITH PREJUDICE
BECAUSE A NONWARRANTY DEED DOES NOT CREATE ANY
LIABILITY ON THE HOA OR NAS

in the event the Court determines that the complaint should not be dismissed
under NRS 38.310, the complaint may still be dismissed for failure to state a claim.
Neither the HOA nor NAS can be liable for the character of title to the Properly because
the only deed which can result from an NRS 116 nonjudicial foreclosure sale is a deed
without warranty.

NRS 116.31164(3) states; "After the sale, the person conducting the sale shali:
{a) Make, execute and, after payment is made, deliver to the purchaser, or his or her
successor or assign, a deed without warranty which conveys to the grantee all title of
the unit's owner to the unit” {emphasis added). The nonwarranty deed vests title
“without equity or right of redemption.” NRS 116.31166(3).

A nonwarranty deed is the same as a quitclaim deed, which: "is sufficient to
convey whatever interest the grantor had in the property at the time the conveyance
was made,” Brophy Min. Co. v. Brophy & Dale Gold & Silver Min. Co., 15 Nev. 101, 107
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(1880). For more than 100 years, a nonwarranty deed protects a grantor from liability
from deed warranties because the deed conveys only that which the grantor holds and
promises nothing more. See Olfiver v, Piaft, 44 U.S. 333, 11 L. Ed. 622 (1845) (“A
purchaser by a deed of quit claim without any covenant of warranty, is not entitled to
protection in a court of equity as a purchaser for a valuable consideration, without
notice; and he takes only what the vendor could lawfully convey.") See also, e.g,
Platner v. Vincent, 194 Cal. 436, 444, 229 P, 24, 27 (1924) {'Appellant [wlould have
[been)] protected [] from liability as a cograntor by executing a quitclaim deed [because
sjuch deeds do not carry covenants of warranty.”) See afso, Greek Catholic
Congregation of Borough of Olyphant v. Plummer, 347 Pa. 351, 353-54, 32 A.2d 299,
300 (1943) ("One quit-claiming his interest in a property is creating no liability against
himself and the real owner of that property: See Power v. Foley, Newfoundland Reports,
1897-1903, p. 540; England v. Cowley, L. R. 8 Ex. 126; and Owen v. Legh, 3 B. & Ald.
A70"). See also, Lowe v. Ragland, 156 Tex. 504, 516, 297 S.W.2d 668, 67576 {1957}
(“All of the title which the grantor owned or had the power to convey passes under the
conveyance, but there is no liability on the warranty for any impairment of fitle resulting
from the prior conveyance.”

in Nevada, under NRS 116, the HOA cannot provide a nonjudicial foreciosure
deed with any deed warranties because NRS 116 expressly specifies the type of deed
conferred, which is a “deed without warranty." The HOA has “little autonomy in taking
extra-statutory efforts” under the “elaborate” requirements of NRS 116. Nationstar
Mortg., LLC v. Saticoy Bay LLC Series 2227 Shadow Canyor, 405 P.3d 641, 645 (Nev.
2017), reh'g denied (Dec. 13, 2017), reconsideration en banc denied (Feb. 23, 2018).

In addition, the language of the deed itself confirms the deed is: "without warranty
expressed or implied.” See Exhibit D. The Deed also references the Notice of Sale,
and that the property was sold “at the time and place indicated on the Notice of
Trustee's Sale.” It is undisputed that the recorded Notice of Sale on which the

Purchaser relied also expressly states that the sale "will be made, without covenant or
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warranty, express or implied....” (See Notice of Sale, Exhibit C.) As the Nevada

Supreme Court has said:

The language in the Notice of Sale clearly and accurately explained that
the winning bidder would receive a deed without warranty, see NRS
116.31164(3)a) (2005) (requiring the person conducting the foreclosure
sale to deliver to the purchaser a deed without warranty), and it cannot
reasonably be construed as suggesting that a first deed of trust would
survive the foreclosure sale.

First Mortg. Corp. v. Saticoy Bay LL.C Series 1828 La Calera, 432 P.3d 188 (Nev. 2018)
(table) (emphasis added). In other words, the HOA grants without warranty, what ever
inferest it holds, nothing more and nothing less. The deed does not include a promise to
defend the graniee’'s (Purchaser's) title and does not include a right to sue the grantor
(or NAS) under a theory that the deed included warranties which cannot exist as a
matter of law.

Additionally, it cannot reasonably be disputed that the HOA's nonjudicial
foreclosure complied with NRS 116 because the federal court has already ruled the
Deed of Trust “survived the HOA Sale and continties to encumber the Property.” (See
Federal Court Qrder, (also dismissing remaining claims as moot).) In other words, the
nonjudicial foreclosure sale was valid, but the Deed of Trust survived because of the
“tender.” The federal court did not rule that the Deed of Trust survived because of a
defective nonjudicial foreclosure (see generally, id.).

Thus, between the nonwarranty deed created as required by NRS 116, and the
federal court's order finding no substantive or procedural defect in the sale, and the
undisputed nature of the facts of this case, the HOA and NAS are not liable to the
Plaintiff for the quality of title to the Property which Plaintiff obtained through the
nonwarranty foreclosure deed., The Complaint may be dismissed.

W\
128
Vi
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C. THE FEDERAL COURT ORDER PRECLUDES THE PLAINTIFF'S
CLAIM AGAINST THE HOA AND NAS
The Federal Court Order has already determined that the nonjudicial foreclosure
sale was not defective so the Plaintiff's claim should be precluded,

[The] three-part test for determining whether claim preclusion should
apply: (1} the parties or their privies are the same, (2) the final judgment is
valid, and (3) the subsequent action is based on the same claims or any
part of them that were or could have been brought in the first case. These
three factors, in varying language, are used by the majority of state and
federal courts. This test maintains the well-established principle that claim
preclusion applies to alf grounds of recovery that were or could have
been brought in the first case.

Five Star Capital Corp. v. Ruby, 124 Nev. 1048, 105455, 194 P.3d 709, 713 (2008)
(emphasis added). In 2015 the Nevada Supreme Court modified the Five Star holding in
the case, Weddell v. Sharp, 131 Nev. Adv. Op, 28, 350 P.3d 80 (2015). In the Weddell
case, the Nevada Supreme Court jogically adopted the doctrine of nenmutual claim
preclusion, which added a factor that the plaintiff in the second case must have "a good
reason” for not bring the claims in the first case. Weddell v. Sharp, 131 Nev, Adv. Op.
28, 350 P.3d B8O, 85 (20185).

In this case, each of the factors is present here, where Plaintiff, the HOA, and
NAS were parties to the federal case and the federal case resulied in a final judgment,
based on the identical facts. The claims were not brought in the first case, and
therefore, shouid not be brought in the second case.

Because the federal case did not rude that the Deed of Trust survived because of
a defect in the underlying foreclosure, the Plaintiff cannot create an entirely separate
case based on the same facts, between the same parties, upon which the federal court
has already ruled. The complaint may be dismissed.
V1A
(RN
WA
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D. FRAUD FAILS AS A MATTER OF LAW BECAUSE NRS 116 DID NOT
REQUIRE NAS TO RESPOND TO, OR TO DISCLOSE, THE REJECTED
PREFORECLOSURE PAYMENT ATTEMPT

The Plaintiff's misrepresentation claims are based on an alleged failure to
disclose the bank’'s preforeclosure payment attempt. (See Compl. 1Y 41-67.) The
Plaintiff alleges both intentional and negligent misrepresentation. Both claims fail and
should be dismissed.

Intentional misrepresentation requires: (1) a false representation (2} made with
either knowledge or belief that it is false (3) intended to induce reliance, (4) reliance is
reasonable, and (5) damages caused by the reliance. Foster v. Dingwall, 126 Nev. 56,
70-71, 227 P.3d 1042, 1052 (2010).

Here, the alleged misrepresentation is the nondisclosure of the bank's tender.
However, at the time of the bank’'s tender, there was no requirement in NRS 116 which
required that the HOA or NAS provide notice of preforeclosure payment attempts, See
generally, NRS 116. Even as recently as April of 2019, the Nevada Supreme Court has
ruled that there is no misrepresentation by a collection company for not disclosing a
tender attempt. See Noonan v. Bayview Loan Servicing, LLC, 438 P.3d 335 (Nev.
2019) (unpublished) (affirming summary judgment of misrepresentation claim, in favor
of HOA collection company, where NRS 116 did not require disclosure of tender).

The Noonan ruling from the Nevada Supreme Court is consistent with prior
rulings that HOAs must comply with NRS 116 and that they have little leeway from the
procedure set forth by NRS 116. See Nationsfar Mortg., LL.C v. Saticoy Bay LLC Seties
2227 Shadow Canyon, 405 P.3d 641, 645 (Nev. 2017}, reh'g denied (Dec. 13, 2017),
reconsideration en banc denied (Feb. 23, 2018) ("an HOA has little autonomy in taking
extra-statutory efforts to increase the winning bid at the sale.”)

In other words, the HOA and NAS are required io comply with the notice
requirements of NRS 116. Compliance means you are not required to add to the

requirements already stated in NRS 116. The complaint does not identify any authority
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in NRS 116 which would indicate a defect in the compliance by NAS or the HOA,
Additionally, because: (1) NRS 116 (enacted in 1991}, (2) the Notice of Sale
(recorded in Clark County and relied upon by all who would gaze upon it), and (3) the
Foreclosure Deed, all collectively disclaim deed warranties and covenants. Thus, any
purported reliance by the Plaintifi on the resulting Foreclosure Deed is unjustified and
cannot act as a basis for a misrepresentation claim, which requires justified reliance.
Essentially, “without warranty” means "without making any promises.” If you purchase
the Property at this nonjudicial foreclosure sale pursuant fo NRS 116, you will not
receive any deed warranties and you cannot reasonably rely on the Notice of Sale to
mean that you will receive title free and clear of any encumbrances. As noted above:

[Tlhe Notice of Sale clearly and accurately explained that the winning
bidder would receive a deed without warranty [so the notice] cannof
reasonably be construed as suggesling that a first deed of trust would
survive the foreclosure sale.

First Mortg. Corp. v. Saficoy Bay LLC Series 1828 La Calera, 432 P.3d 189 (Nev. 2018)
(table) (emphasis added). Intentional misrepresentation fails.
Negligent misrepresentation also fails, and requires;

[1] One who, in the course of his business, profession or employment, or
in any other [trans} action in which he has a pecuniary interest,

[2] supplies false information

[3] for the guidance of others in their business transactions,

[4] is subject to liability for pecuniary loss caused to them

I5] justifiable reliance upon the information, if

[6] he fails to exercise reasonable care or competence in obtaining or

communicating the infarmation.

Halcrow, Inc. v. Eighth Jud. Dist, Cf., 129 Nev. 394, 400, 302 P.3d 1148, 1153 (2013),
as corrected (Aug. 14, 2013) (enumeration formatting added),

However, as discussed above, NRS 116 did not require disclosure of a tender
and cannot be a basis for a misrepresentation claim. Noonan v. Bayview Loan
Servicing, LLC, 438 P.3d 335 (Nev. 2018) (unpublished). Additionally, there is no
requirement for a tender to be recorded. See Bank of Am., N.A. v. SFR Investments
Fool 1, LLC, 134 Nev. Adv. Op. 72, 427 P.3d 113, 1192 (2018), as amended on denial of
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reh'g (Nov. 13, 2018) (no requirement to record tender).

Here, there is no allegation that the HOA's or NAS's nonjudicial foreclosure
notices did not comply with the requirements of NRS 116. There is no allegation that
NRS 1186 required NAS or the HOA to disclose the bank’s letters. There was no
negligent misrepresentation because the foreclosure notices complied with NRS 116,
which indicate clearly that the foreclosure deed is without warranty. [n other words, the
only way the HOA or NAS could be liable for any misrepresentation based on an NRS
116 foraeclosure, is if they promised to and attempted to convey the Property through a
grant deed, or promised to include other deed warranties or covenants which are not
permitted by NRS 116. The HOA made no such promises and could not as a matier of
law because the HOA's rights under NRS 116 cannot be varied or waived. See SFR
Investments Pool 1 v. U.&. Bank, 130 Nev. 742, 757, 334 P.3d 408, 419 (2014) ("NRS
116.1104 {} states that Chapter 116's “provisions may not be varied by agreement, and
tights conferred by it may not be waived...."). Accordingly, the deed without warranty
requirement in NRS 116 cannot be varied or waived, the HOA and NAS made no
representations other than those required by NRS 116.

Therefore, the claims for both intentional and negligent misrepresentation fail and
should bhe dismissed, or alernatively, in the absence of a genuine factual issue,
summary judgment granted in favor of the HOA and NAS.

E. COMPLIANCE WITH NRS 116 DOES NOT BREACH ANY DUTIES
REQUIRED BY NRS 116.1113

The Plaintiff's claim for breach of the duty of good faith should be dismissed.
The claim is based on NRS 116.1113 which the Plaintiff incorrectly argues must include
a ‘duty of candor.” (Compl ¥72.) However, as discussed above, there was no
requirement in NRS 116 to disclose a tender.

The complaint does not sufficiently state a claim based on NRS 116.1113, which
states: "Every contract or duty governed by this chapter imposes an obligation of good

faith in its performance or enforcement.” First, it cannot reasonably be disputed that
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there is no contract between the HOA, NAS, and the Plaintiff. Thus, we must ook to
duties "governed by this chapter.,” NRS 116.3103 sets forth the duties of the HOA to:
“act [} on behalf of the association...in the best interest of the association.” Likewise, as
the HOA's collection company, NAS’s duty is to the HOA. Other than complying with
NRS 116, there is no other duty stated in NRS 116. In the absence of a specific
violation of the statute, there can be no breach of duty claim against the HOA and NAS.

The Plaintiff was the high bidder. NAS complied with NRS 116 by issuing a
Foreclosure Deed, pursuant to NRS 116, which is, as a matter of law, without warranty.

As noted above, the HOA and NAS’s requirements are {o comply with NRS 116.
Generic allegations of a breach of an nonexistent duty of candor cannot rewrite an
HOA’s duties which are specifically mandated by NRS 116. NRS 116, the Nevada
Legislature, the HOA, and NAS, promised to deliver a deed without warranty, and that's
what they delivered to Plaintiff. Plaintiff's efforts to rewrite NRS 116 should fail, and the
claim dismissed.

F. CONSPIRACY FAILS AS A MATTER OF LAW

To establish a claim for civil conspiracy, a plaintiff must show (1) that
Defendants, by acting in concert, intended to accomplish an unlawful objective for the
purpose of harming plaintiff; and (2) that plaintiff sustained damages resulting from
defendants' act or acts. See Consol Geperator-Nevada, Inc. v. Cummins Engine Co,,
114 Nev, 1304, 971 P.2d 1251 (1999); see also Dow Chemical Co. v. Mahlum, 114
Nev. 1468, 970 P.2d 98 (1998). The Piaintiff cannot meet this evidentiary burden.

As a preliminary matter, there is nothing illegal about conducting a nonjudicial
foreclosure sale which is expressly authorized by NRS 116 and the CC&Rs. Thus, the
first required prong of Plaintiffs conspiracy claim is already disproven as a matter of
law. But if this Court continues iis analysis, the claim becomes even weaker because
the Plaintiff has not established any damages resulting from the acquisition of the
Property via the nonjudicial foreclosure deed without warranty, The Plaintiff is still the
record owner of the Property.
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Finally, there can be no conspiracy between the HOA and NAS under the
preclusive weight of the intra-corporate conspiracy doctring, which stands for the
propasition that “agents and employees of a corporation cannot conspire with their
corporate principal or employer where they act in their official capacities on behalf of the
corporation and not as individuais for their individual advantage.” See Collins v. Union
Federal Sav. & Loan Ass'n, 662 P.2d 610, 622, 99 Nev. 284, 303 (Nev.,1983).
Therefore, to sustain a claim for conspiracy against agents and their corporation, a
plaintiff must prove that one or more of the agents acted outside of the scope of their
employment “to render them a separate person for the purposes of conspiracy.” See
Faulkner v. Arkansas Children's Hosp., 69 S.W.3d 393, 407, 347 Ark. 841, 962
(Ark.,2002).

The Plaintiff has not alleged facis sufficient to meet this standard. To the
contrary, the Plaintiff has merely asserted that the HOA and NAS “acting together ...
reached an implicit or express agreement amongst themselves ..to withhold
information....” See Compl. § 83. The Plaintiff makes no allegations whatsoever that
NAS acted outside of its scope as the HOA's agent or for its individual advantage. The
conspiracy claim fails and must be dismissed.

G. A NONJUDICIAL FORECLOSURE SALE PURSUANT TO NRS 116
DOES NOT VIOLATE NRS 113

The Plaintiff alleges that NRS 113 requires the HOA and NAS to disclose the
preforeclosure payment attempt. (Compl. ] 88.) However, a review of NRS 113
confirms that the requirements governed thereby do not apply to a nonjudicial
foreclosure sale by an HOA.

Plaintiff cites to NRS 113.130{4) for the position that the HOA must complete a
disclosure form. However, NRS 113 does not reference or incorporate NRS 116 and
NRS 116 does not reference or incorporate NRS 113,

The Nevada Supreme Court has stated, as noted above, that the NRS 116 sets
forth the requirements that an HOA must follow, and does not permit deviation from
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those requirements. See Nationstar Mortg.,, LLC v. Saficoy Bay LLC Series 2227
Shadow Canyon, 405 P.3d 641, 645 (Nev. 2017), reh'g denied (Dec. 13, 2017),
reconsideration en banc denied (Feb. 23, 2018) ("an HOA has little autonomy in taking
extra-statutory efforts to increase the winning bid at the sale.") See also, SFR
Investments Pool 1 v. U8 Bank, 130 Nev. 742, 754, 334 P.3d 408, 416 (2014)
("Nevada's elaborate nonjudicial foreclosure provisions signal the Legisiature's embrace
of nonjudicial foreclosure of HOA liens”).

Other district courts have held that NRS 113 does not apply to foreclosures.
See, e.g., Wiersma v HSBC Bank USA, N.A., No. A-11-635133-D, 2011 WL 7809096
(Nev.Dist.Ct. July 08, 2011) ("the requirements set forth by NRS 113.130(1) do not
apply to the sale or intended sale of residential properly by foreclosure [under NR3
1077, It makes sense because a nonjudicial foreclosure sale under NRS 116 results in
a deed without warranty. Thus, any disclosure (or nondisclosure} by an HOA at a
nonjudicial foreclosure sale might impermissibly add to the requirements of NRS 116.
NRS 116 does not reference a requirement of a Seller's Real Property Disclosure Form,
the Court should not create such a requirement.

Where NRS 116 incorporates requirements from other chapters, it does so
expressly. For example, NRS 116.310312 expressly references both NRS 40.430 and
NRS 107.080 and NRS 17.130, among others. NRS 113 likewise incorporates other
chapters, but NRS 116 is not among them. See NRS 113.135, referencing NRS 11.202
and NRS 40.600. Neither NRS 116 nor NRS 113 incorporate or reference each other.
There was no requirement for the HOA or NAS to disclose a preforeclosure payment
attempt. See Noonan v. Bayview Loan Servicing, LLC, 438 P.3d 335 (Nev. 2019)
(unpublished) (affirming summary judgment of misrepresentation claim, in favor of HOA
collection company, where NRS 116 did not require disclosure of tender), and no
requirement to record the tender.

Therefore, the claim for violation of NRS 113 should be dismissed for failure to
state a claim.

Page 20 of 24
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H. SPECIAL DAMAGES MUST BE DISMISSED

“Wlhen a party claims it has incurred attorney fees as foreseeable damages
arising from fortious conduct or a breach of contract, such fees are
considered special damages.” Sandy Valley Associafes v. 3Ky Ranch Estates Owners
Ass'n, 35 P.3d 964, 969, 117 Nev. 948, 956 (Nev.,2001), overruled on other grounds by
Horgan v. Fefton, 123 Nev. 577 (Nev.,2007). “They must be pleaded as special
damages in the complaint pursuant to NRCP 9(g) and proved by competent evidence
just as any other element of damages.” Id., see also NRCP 9{(g} ("When items of special
damage are claimed, they shall be specifically stated.”)

Both the fact of the damages and the amount of the damages are cruciai to a
claim of this nature. Gramanz v. T-Shirts and Souvenirs, Inc., 111 Nev. 478, 484-485,
894 P.2d 342, 346-347 (1955); Mort Wallin of Lake Tahoe, Inc. v. Commercial Cabinet
Ca., Inc., 105 Nev. 855, 857, 784 P.2d 954, 955 (1989); Horgan v. Felfon, 170 P.3d 982
(2007). “As a practical matter, attorney fees are rarely awarded as damages simply
because parties have a difficult time demonstrating that the fees were proximately and
necessarily caused by the actions of the opposing party.” Sandy Valley Associates, Inc.,
117 Nev. at 956. “[Tthe mere fact that a party was forced to file or defend a lawsuit is
insufficient to support an award of attorney's fees as damages.” /d.

Here, the only place that special damages is even mentianed in the complaint is
in the prayer for relief. See Young v. Nevada Title Co., 744 P.2d 902, 905, 103 Nev,
436, 442 (Nev.,1987) (the mention of attorney’'s fees in a prayer for relief is insufficient).

Additionally, when it comes fo cases involving disputes over real property,
attorney's fees are only available as special damages for slander of title. Horgan, 170
P.3d at 988 ("Additionally, we refreat from our statement in [Sandy Valley] and earlier
cases that attorney fees as damages may be recovered in action to guiet title or clarify
titie to real property. Such attorney fees are only available in real property matters only

for slander of title").

Page 21 of 24
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This case is no exception. The Plaintiff has no slander of title claim in the
complaint, and therefore, there is no factual basis for this Court fo award attorney’s fees
as special damages and the claim must be dismissed.

. PUNITIVE DAMAGES MUST BE DISMISSED

The Plaintiff is not entitied to punitive damages against the HOA. NRS
116.4117(5) specifically prohibits an award of punitive damages against a homeowners’
association. NRS 116.3117(5) ("Punitive damages may not be awarded against: (a} The
association ...") There are no exceptions to this statutory bar. See generally id. Even if
there were, the Plaintiff bas not met the requirements of NRS 42.005, which requires
pleading of facts which establish, by clear and convircing evidence, “that the defendant
has been guilty of oppression, fraud or malice, express or implied...” NRS 42.005.
Giving Plaintiff every possible favorable inference, nothing is pled here which even
implies this level of scienter is present.

Under NRS& 41,001, the term “fraud” means an intentional misrepresentation,
deception, or concealment of 2 material fact known to the person with the intent to
deprive another of his rights or property. NRS 42.001(2). "Malice, express or implied”
means conduct intended to injure a person or despicable conduct which a party
engages in with a conscious disregard of the rights or safety of another. NRS 42.001(3).
Oppression is defined in the same section as despicable conduct that subjects
someone to cruel and unjust hardship with conscious disregard of the rights of that
person. NRS 42.001(4). All of these definitions focus on “the knowledge of probably
harmful consequences ... and deliberate failure to act to avoid those consequences.”
Countrywide Home Loans, Inc. v. Thitchener, 192 P.3d 243, 252, 124 Nev. 725, 739
(Nev.,2008), citing NRS 42.001(1).

As argued above, the Notice of Sale promised a no watranty deed, which was
provided pursuant to NRS 116 and which expressly state the deed is "without warranty.”
No amount of post-federal case handwringing or creative argument can change the

effect of a sale pursuant to NRS 116. The prayer for punitive damages is improper as a
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matter of law and should be dismissed.
V. CONCLUSION

For the above stated reasons, the HOA respectfully requests that the Court either

dismiss the complaint, for failure to comply with presuit mediation under NRS 38.310,
for failure to state a claim under NRCP 12(b)(5), or because there are no genuine
factual disputes, grant summary judgment in favor of the HOA and NAS,

Dated this 26th day of June, 2018,

LIPSON NEILSON P.C.

By: /s/ Peter £, Dunkley
KALEB D. ANDERSON, ESQ.
Nevada Bar No. 7582
PETER E. DUNKLEY, ESQ.

Nevada Bar No. 11110
9900 Covington Cross Drive, Suite 120

Las Vegas, Nevada 89144

(702) 382-1500 - Telephone

(702) 382-1512 — Facsimile
kanderson@lipsopneilsan.com
pdunkley@lipsonneilson.com

Attorneys for the Peccole Ranch Community
;ﬂssoc:iaﬁon and Nevada Association Services,
e,
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UNITED STATES DISTRICT COURT
DISTRICT OF NEVADA

* & &

BANK OF AMERICA, N.A., SUCCESSOR | Case No. 2:16-cv-00660-MMD-CWH
BY MERGER TO BAC HOME LOANS
SERVICING, LP, FAK\ COUNTRYWIDE ORDER
HOME LOANS SERVICING, 1P,

Plaintiff,
"R
PECCOLE RANCH COMMUNITY
ASSOCIATION, ef al.,
Defendants.

AND ALL RELATED ACTIONS

I SUMMARY

This case arises from the foreclosure sale of property to satisfy a horneowners’
association ("HOA Sale”) lien. Before the Court are three motions; Defendant Peccole
Ranch Community Association's ("HOA") motion for summary judgment (ECF No. 70);
Plaintiff and Counter-Defendant Bank of America, N.A., Successor by Merger to BAC
Home Loans Servicing, LP, f/lk/a Countrywide Home Loans Servicing, LP's motion for
summary judgment (ECF No. 71); and Defendant and Counter-Claimant Saticoy Bay LLC
Series 9720 Hitching Rail's ("Saticoy Bay") motion for summary judgment (ECF No. 72).°
Because the Court agrees that Plaintiff properly tendered the superpriority amount, the
Court will grant Plaintiff's motion for summary judgment, and deny Defendants' cross-
motions as moot, resolving this case.
i
1

'The Court has reviewed the parties’ responses (ECF Nos. 74, 78, 79, 80), and
replies (ECF Nos. 77, 83, 85, 86). Defendant Nevada Association Services, Inc. ("NAS")
neither filed its own motion for summary judgment, nor responded to any of the other
parties’ motions for summary judgment.
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i RELEVANT BACKGROUND

The following facts are undisputed unless otherwise indicated.

In April 2003, Edna E. Scott ("Borrower”) obtained a loan for $163,567 (“Loan”)
and executed a note secured by a deed of trust ("DOT") on the real property located at
9720 Hitching Rail Drive, Las Vegas, Nevada, 89117 ("the Property”). (ECF No. 71-1 at
2-3.) Plaintiff acquired the DOT via an assignment recorded on November 14, 2011.(ECF
No. 71-2.)

Borrower failed to pay HOA assessments, and the HOA recorded a nofice of
delinguent assessment lien on October 3, 2011, identifying the amount due to the HOA
to date as $1,434.04, which included $728.40 for “late fees, collection fees and interest,"?
(ECF No. 71-3 at 2.) The HOA recorded a notice of default and election to sell on
December 29, 2011, identifying the amount due to the HOA to date as $2,660.78. (ECF
No. 71-4.)

Plaintiff, acting through its agent (the law firm "Miles Bauer”) requested from NAS
a calculation of the superpriority portion of the HOA's lien and offered to pay that amount.?
(ECF No. 71-5 at 3, 6-7.) While it never received a response from NAS, Plaintiff ultimately
calculated what it believed to be the sum of nine months of common assessments based
a statement of account from NAS on another property within the HOA and tendered that
amount, $585 (“the Check”), on January 10, 2014 .4 (/d. at 3, 9-13.} Miles Bauer's records
show the Check was "rejected.” (Id. at 4, 15-19))
it
i

?The notice was recorded by NAS, acting as agent for the HOA, (ECF No. 71-3.)

Plaintiff offers the affidavit of Adam Kendis (“Kendis Affidavit"), a paralegal with
Miles Bauer, who authenticated Miles Bauer's business records and explained the
infarmation contained within Miles Bauer's records attached to his affidavit. (ECF No. 71-

5 at 2-4.)

“The HOA also responded to one of Plaintiff's interrogatories that the monthly
assessment amount was $65. (ECF No. 71-6 at 7-8.) Nine months of assessments is

therefore $585,
2
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The HOA recorded a notice of foreclosure sale on January 23, 2014, (ECF No. 71-
7.} The HOA proceeded with the HOA Sale on February 14, 2014, and Saticoy Bay
purchased the Property at the HOA Sale for $51,500. (ECF No. 71-8))

Plaintiff asserts claims for, (1) guiet title/declaratory judgment against all
Defendants; (2) breach of NRS § 116.1113 against NAS and the HOA:; (3) wrongful
foreclosure against NAS and the HOA; and (4) injunctive relief against Saticoy Bay, (ECF
No. 1 at 6-15.) Saticoy Bay asserts counterclaims for quiet title and declaratory relief.
(ECF No. 8 at 5-6.)

Hi. LEGAL STANDARD

“The purpose of summary judgment is to avoid unnecessary trials when there is
no dispute as to the facts before the court.” Nw. Motorcycle Ass’n v, U5, Dep't of Agric.,
18 F.3d 1468, 1471 (9th Cir. 1994). Summary judgment is appropriate when the
pleadings, the discovery and disclosure materials on file, and any affidavits “show that
there is no genuine issue as to any material fact and that the moving party is entitled to a
judgment as a matter of law.” Celofex Corp. v. Catreft, A77 U.S.317, 322 {1986). An issue
is “genuine” if there is a sufficient evidentiary basis on which a reasonable fact-finder
could find for the nonmoving party and a dispute is “material’ if it could affect the outcome
of the suit under the governing law. Anderson v. Liberty Lobby, Inc., 477 U.5. 242, 248
(1986). Where reasonable minds could differ on the material facts at issue, however,
summary judgment is not appropriate. See id at 250-51. “The amount of evidence
necessary to raise a genuine issue of material fact is enough 'to require a jury or judge to
resolve the parties’ differing versions of the truth at trial.” Aydin Corp. v. Loral Corp., 718
F.2d 897, 902 (9th Cir. 1983) (quoting First Natt Bank v. Cities Serv. Co., 391 1).5. 253,
288-89 (1968)). In evaluating a summary judgment motion, a court views all facts and
draws all inferences in the light most favorable to the nonmoving party. See Kaiser
Cement Corp. v. Fishbach & Moore, Inc., 793 F.2d 1100, 1103 (9th Cir. 1986).

The moving party bears the burden of showing that there are no genuine issues of

material fact. See Zoslaw v. MCA Distrib. Corp., 693 F.2d 870, 883 (9th Cir. 1982). Once
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the moving party satisfies Rule 56's requirements, the burden shifts to the party resisting
the motion to "set forth specific facts showing that there is a genuine issue for trial”
Anderson, A77 U.S. at 256. The nonmoving party “may not rely on denials in the pleadings
but must produce specific avidence, through affidavits or admissible discovery material,
to show that the dispute exists,” Bhan v. NME Hosps., Inc., 928 F.2d 1404, 1409 (9th Cir.
1991), and “must do more than simply show that there is some metaphysical doubt as to
the material facts.” Orr v. Bank of Am., NT & SA, 285 F.3d 764, 783 (8th Cir. 2002)
(auoting Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U.5. 574, 586 (1986)).
“The mere existence of a scintilla of evidence in support of the plaintiff's position will be
insufficient.” Anderson, 477 U.S. at 252.

Further, “when parties submit cross-motions for summary judgment, ‘[eJach motion
must be considered on its own merits.” Fair Hous. Council of Riverside Cty., Inc. v.
Riverside Two, 249 F.3d 1132, 1136 (8th Cir. 2001) (citations omitted) (citation omitted).
“In fuffilling its duty to review each cross-motion separately, the court must review the
evidence submitted in support of each cross-motion.” /d.

V. DISCUSSION

Plaintiff argues it is entitled to summary judgment on its declaratory relief/quiet title
claim because, in pertinent part, Plaintiff tendered the superpriority portion of the HOA's
lien when Plaintiff's agent sent the Check to the HOA's agent. (ECF No. 71 at 5-8.) The
Court agrees that Plaintiff properly tendered the superpriority amount, and accordingly
declines to address the parties’ other arguments in their motions for summary judgment
and corresponding responses.

In several recent decisions, the Nevada Supreme Court effectively put {o rest the
issue of tender. For example, in Bank of Am., NA v. SFR Invs. Pool 1, LLC, 427 P.3d
113 (Nev.), as amended on denial of reh'g (Nov. 13, 2018), the Nevada Supreme Court
held "[a] valid tender of payment operates to discharge a lien or cure a default.” /d. at 117,
121. And it reaffirmed that “that the superpriority portion of an HOA lien includes only

charges for maintenance and nuisance abatement, and nine months of unpaid
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assessments.” Id. at 117. More recently, the Nevada Supreme Court held that an offer to
pay the superpriority amount coupled with a rejection of that offer discharges the
superpriority portion of the HOA’s lien, even if no money changed hands. See Bank of
Am., NA. v. Thomas Jessup, LLC Series VII, Case No. 73785, — P.3d —, 2019 WL
1087513, at *1 (Mar. 7, 2019).

Here, Plaintiff tendered the superpriority amount. {(ECF No. 70-5; see also ECF
No. 71-8 at 7-8 {(stating the monthly assessment amount was $65); ECF No. 71-12 at 7
(indicating Borrower did not owe any nuisance or abatement fees).) Thus, the HOA Sale
did not extinguish Plaintiff's DOT, even though the HOA rejected Plaintiff's tender. See
Bank of America, 427 P.3d at 121-22: see also Thomas Jessup, 2018 WL 10875613, at
4,

Saticoy Bay's primary argument in opposition to Plaintiff's maotion for summary
judgment is that Plaintiff had to record its tender in order for the tender to be effective
under the doctrine of equitable subrogation. (ECF No. 78 at 7.) However, despite Saticoy
Bay's statement to the contrary (id. at 2), the Nevada Supreme Court rejected the
argument that a tender payment must be recorded to be effective in Bank of America.
See 427 P.3d at 119-120. Further, as Plaintiff argues (ECF Noa. 86 at 3), equitable
subrogation does not apply to an HOA's lien because tender satisfies the superpriority
portion of the lien by operation of law. (/d. (quoting Bank of America, 427 P.3d at 120).)
Thus, the Court is not persuaded by that argument.

Saticoy Bay also takes issue with cerfain statements and conditions contained in
Plaintiff's letter that accompanied the Check. (ECF Nos, 78 at 10-12.) The HOA simitarly
argues that the tender included conditions and the HOA was justified in rejecting the offer.
(ECF No. 74 at 6-8.) These arguments were also rejected by the Nevada Supreme Court
in Bank of America, 427 P.3d at 118-119. And the reasons for rejecting the offer do not
figure into the Court's analysis. The fact of rejection, coupled with an offer to pay the
superpriority amount, is sufficient to discharge the superpriority portion of the HOA's lien.

See Thomas Jessup, 2019 WL 1087513, at *4.

L8]
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Further, Saticoy Bay challenges the evidence Plaintiff offers to support its tender
argument. In particular, Saticoy Bay attacks an affidavit of Douglas E. Miles. (ECF No. 78
at 17-20.) However, Plaintiff supported its tender argument with the Kendis Affidavit, not
an affidavit from Douglas E. Miles. (ECF No, 71-5.}) To the extent Saticoy Bay is
attempting to argue that the documents attached to the Kendis Affidavit are not property
authenticated, contained inadmissible hearsay, or that the affidavit was not made based
upon personal knowledge, the Court disagrees. The Court instead agrees with Plaintiff
that it has presented admissible evidence {o demonstrate that it tendered the superpriority
amount and the HOA rejected its tender. (ECF No. 86 at 7-11.} The Kendis Affidavit
properly authenticated the documents offered and explained what the screenshot of Miles
Bauer's case management notes reflects. Kendis need not have personal knowledge that
NAS returned the Check to attest that Miles Bauer's case management note reflects that
the Check was returned. Further, Saticoy Bay has not offered any admissible evidence
to create a genuine issue of material fact regarding whether Plaintiff tendered the Check
and NAS rejected it,

in sum, the Court finds that Plaintiff has demonstrated entitlement to summary
judgment on its first claim for relief. In its Complaint, Plaintiff primarily requests a
declaration that its DOT survived the HOA Sale, (See ECF No. 1 at 15.) Given that Plaintiff
has received the relief it requested, the Court dismisses Plaintiff's remaining claims as
moot. Further, the Court denies the HOA and Saticoy Bay's motions for summary
judgment (ECF Nos. 70, 72) as moot because it grants Plaintiff's motion. While NAS did
not respond to Plaintiff's motion, the Court sua sponte grants summary judgment in favor
of Plaintiff and against NAS on Plaintiff's first claim for relief and dismisses Plaintiff's
remaining claims against NAS for the same reason. See Albino v. Baca, 747 F.3d 1162,
1176 (9th Cir. 2014) (“[Dlistrict courts are widely acknowledged to possess the power to
enter summary judgments sua sponfe, so long as the losing party was on notice that she

had to come forward with all of her evidence.”) (citation omitted). Similarly, the Court
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grants summary judgment to Plaintiff on Saticoy Bay's quiet title counterclaim. (ECF No.
8 at 5-6.)
V. CONCLUSION

The Court notes that the parties made several arguments and cited to several
cases not discussed above. The Court has reviewed these arguments and cases and
determines that they do not warrant discussion as they do not affect the outcome of the
mations before the Court,

It is therefore ordered that Plaintiff's motion for summary judgment (ECF Na. 71)
is granted as to Plaintiffs first claim for relief. The Court declares that Plaintiff's DOT
survived the HOA Sale and continues to encumber the Property. Plaintiff's remaining
claims are dismissed as moot.

It is further ordered that the HOA’s motion for summary judgment (ECF No. 70} is
denied as moot.

It is further ordered that Saticoy Bay’s motion for summary judgment (ECF No. 72)
is deniad as moot.

The Clerk of Court is directed to enter judgment in Plaintiff's favor on its first claim
for relief, and on Saticoy Bay's quiet title counterclaim, in accordance with this order, and

close this case,

i, -

DATED THIS 19 day of March 2019. - @
'rc’ " : 3
RSN
~

MIRANDA M. DU
UNITED STATES DISTRICT JUDGE
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‘TRIS DEED OF TRUST ("Sceurity Instrument®) is made on April 25, 2003

- The Grantoris EDNA £ SCOTT, AN UNMARRIED WOMAN

("Borrower"), The trustee is LAND TITLE OF NEVADA, INC...

(“Trustee"). The heneficiary is Mortgage Electronic Repistration Systems, Inc. ("MERS"), (solely as nominee for
Lender, as hereinafter defined, and I.ender's successors and assigns), MERS is organized and existing under the laws
of Delaware, and has an -address and telephone number of P.O. Box 2026 Flint, MI 43501-2026, cl. (888}
679-MERS, Repubtic Mortgage LLC, Ne*vada LLC .

{"Lender®) is orgahized and existing under the laws of Nevada - , and

~ Tias ant zddress of 1401 N, Green Vaﬂey Pkwy #250, Hendersmn NV 89074
. Borrower wes Lender the principal sum of

One Hundred Sixty Three Thousand Five Hundred Sixty Seven and no/100
Dollars (1.8, 5 163,567.00 e
This debi is evidenced by Rorrower's note dated the same date as this Security Instrument ("Notc"), which
provides for montly payments, with the Ml debr, if not paid earlier, due and peyable on May 1, 2033
. This Securiry Ingtrument secures to Lender: (8) the repayment of the debt evidenced by the
Note, thh interest, and afl renewals, extensions and modifications of the Note; (b) the payment of all other sums,
witly interest, advanced under paragraph 7 to protect the security of this Security Instrument; and (2) the performange

FitA Mevads Decd of Trust sith MERS

G R ‘ .
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of Borrower's eovenants and agreements under this Security Instrument and the Note. For this purpose, Borrower
irrevorably grants and conveys 1o the Trustee, in trist, with power of sale, the following described property located
in - CLARK Connty, Nevada:

SEE EXHIBIT "A" ATTACHED HERETO AMD BY THIS REFERENCE MADE A PART HEREOF.

which has the address of 9720 HITCHING RAIL DRIVE . (sueed
LAS VEGAS. - fCityd, Nevada 89117  [Zp Code] ("Property Address™;

TOGETHER WITH all the improvements now or hereafter eresicd on the property, and all easements,
appurtenances and fixtures now or heteafter a part of the property, AD replacements and -additions shall also he
covered by this Secutity Instrument. AH of the foresoing is referred 1o In this Security mstrument as the YPropeny.”
Borrowe!r understands and aprees that MERS holds only lepsi title to the interests granted hy Bormower in this
Security Instrument; but, if nceessary lo corply with taw or custom, MERS, (@5 nomines for Lender and Lender's
successors and assigns), has the right: to exercise any or all of those interests, including, but not Hmited to, the right
to foreclose and sefl the Property; and to take any action required of Lender including, bur not limited to, releasing or
canceflog this Security Instrument. ' :

BORROWER COVENANTS that Borrower is lawfully seized of the estate hereby conveyed and hes the right to
grant and convey the Property and that the Property is unencumbeted, except for sncumbrances of recard, Bortower
warrants and will defend generally the title to the Property against all claims and demands, subject to any
encumbramees of record. : ‘ ‘ -

THIS SECURLTY INSTRUMENT combines uniform covenants for national use and non-upiform covenants
with lirnited variations by jurisdiction to constitite & uniform security instrument covering redl property.

Borrower and Lender covenant and agree as follows: . ' _ -

- UNIFORM COVENANTS. o ‘ :
-1, Poyment of Principal, Interest and Late Charge. Bovrower shall pay when due the principal of, and
interest on, the debt evidenced by the Note and late charpes due under the Note,

2. Monthly Paymeut of Toves, Tnsurance and Otber Charges, Borrower shall include int each monthly
payment, together with the principal and interest 25 sct forth in the Note and any late charges, a sum for (8) raxes and
" speeial assessments-levied or to be levied against the Property, {b) leasehold payments or pround rems on the
Property, and {c) premiums For ibsurance required under paragraph 4. In any year ip which the Lender must pay 2
morigage Insurance premium to the Secretary of Housing and Urban-Development ("Secrelary”), or in any year in
which such premium would have been reqeived if Lender still held the Security Instrument, esch moathly payroent
. shall also include cither; (i) a sum for the annual mortgage insurance premium Lo be paid by Lender 1o the Secredary,
or (i) a monthly charge instead of a mengage insurance premium if this Security Instrarpent is held by the Seeretary,
in a reasonsble amount to be determined by the Secretary, Except for the monthly charge by the Secrefary, these
flems are called "Escrow Irems" and the sums paid to Lender are called "Escrow Funds." -

Lender may, 0 any time, collect and hold amounis for Eserow ltems in an apgregate amount 1ok 10 exceed the
maximin amonnt that may be required for Borrower's esorow account under the Real Estale Settlement Procedures
Act of 1974, 12 11,8.C. Section 260] er seq. and implementing regulatiols, 24 CFR Part 3500, as they may be
amended from time to time ("RESPA"), except that the cushion or reserve permitted by RESPA for unanticipated
dishursements ot disbisements before the Borrower's payments are available in the aceount may not be hased op
amuunts due for the mortgage insurance premivm, o : :
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If the amounts held by Lender for Eserow lems exceed the amounts permitied to be hetd by RESPA, Lender
shall account 1o Borrower for the excess funds as required by RESPA. If the amounts of funds held by Lender at any
thne are got sulficient o pay the Bscrow lems when dee, Lender may notify the Borrower and require Berrowet to
make up the shoctage as permitied by RESPA.

The Eserow Funds are pledged as additional security for all sums secured by this Security Instrument. IF
Borrower tenders to l.ender the full peyment of all such sums, Borrower's account shall be credited with the balanes
remairing for all installment ltems (4}, (b), and () and any mortgape insurance premium installment that Lender has
not becomte sbligated to pay to the Seeretary, and Lender shall promytly refund any excess funds to Borrower.
Immediately prior to a foreelosure sate of the Property or itz acquisition by Lender, Borrower's account shall be
credited with any balante remaining for all instetiments for items {x), (b), and {c}.

3. Application of Payments. All paymenis under paragraphs ! and 2 shall be applied by Lender as follows:

Fitst, to the mortgage insurance premium o be paid by Lender to the Secretary or Lo the monthly charge by the
Secretary instead of the monthly morngage lnsurance premium;

Second, to any taxes, special assessynents, leasehold payments or ground rents, and fire, floud and other hazard
insurance premiums, as required;

Third, to interest due under the Mote;

Fouwnrh, 10 amortization of the principal of the Note; and

Fifth, to late charpes due under the Note.

4, Fire, Flood and Othor Hazard Yesursnce. Borrower shall insure all improvements on the Property, whether
now in existence or subsequently erected, apainst any hazerds, casualties, and conlingencies, including fire, for which
Lender requires ipsurance. This insurance shall be maiptained in the amounts and for the periods that l.ender
requites. Borrower shall also nsure all jmprovements on the Property, whether now in existence or subsequently
erceled, apaingt loss by foods w the extemt tenired by the Secretary, All insurance shall be carricd with companies
approved by Lender. ‘The insurance policies and any rencwals shall be held by Lender and shall include loss payable
clauses in favor of, and io a form acteptable to, Lender,

In the cvent of loss, Borrower shiall give Lender immediate notiee by mait. Lender may make proof of Joss if not
made promptly by Borrower. Each insurance company cancerntd is hereby authorized and divected Lo make payinent
for such loss directly to Lender, instead of to Borrower and to Lender juindy. All or any part of the insurance
proceeds may be applicd by Lender, ac kis option, either (a) o the reduction of the indebtedness under the Note and
this Security nstrument, first 1o any delinquent amounts applied in the order in paragraph 3, and then to prepayment
of principal, or (b) to the restoration or repair of the damaged Property. Any application of the proceeds [o the
principal shall not extend or postpone the due date of the moanthly payments which are referred to in paragraph 2, or
change the amount of such payments. Any excess insurance proceeds aver an amount requited te pay all owistanding
indebteduess under the Note and this Security nstrument shall be paid to the entity legally entitled thereio.

In the event of foreclosuce of this Security Instrumem or other transfer of title o the Property that extinguishes
the indebtedness, all right, title and inerest of Borower in and 10 insurance policies in force shall pess to the
purchaser.

3, QOccupancy, Preservation, Mainlenanee snd Protoction of the Property; Barrower’s Loan Application;
tenseholds. Borower shall occupy, establish, and use the Property as Borrower's principal residence within sixty
days after the exeeution of this Securily Instrument {or within sixty days of a later sale or transfer of the Propeny)
and shall continue to occupy the Property as Borrower’s principal residence for at least one year afier the date of
oceupancy, unless Lender determines that requirement will cause undue hardship for Borrower, ar unless extenualing
circumatances exist which are beyond Borower's conbrol. Bortower shall nolify Lender of any extenuvating
ctrcummsiances, Borrower shall not comruit waste or destroy, damage or substantially change the Property or allow the
Property 1o doterjoraie, reasonable wear and ear excepted, Lender may inspect the Property if the Property is vacant
or abandoned or the loan is in default. Lender may tuke reasonabie action to protect and preserve such vacant or

'C
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abandoned Property, Borrower shall also be in default if Horrower, during the loan application process, pave
materially false or inaccurate information or stalements to Lender (or failed to provide Lender with any material
information) in connection with the oan evidenced by the Nole, including, but not limired to, representations
concerning Borrower's occupuncy of the Property as a principal residence. If this Security Instrument is on a
leasehold, Borrower shall comply with the provisions of the lease, If Borrower acquires fee title to the Property, the
leasehold and fee title shall not be merged unless Lender agrees to the merger in writing,

6. Condenanation, The proceeds of any award or claitn for datnages, direct or consequential, in connection with
any condemnation or cther taking of amy part of the Property, or for conveyance in place of condemnation, are
herehy assigned and shall be paid to Lender to the extent of the full amount of the indebledness that rematos unpaid
under the Naote and [his Security Instrument, Lender shall apply such proceeds 1o the reduetlon of the indebtedness
upder the Note and this Security Insttument, first to any delinquent amobnts applied in the order provided in
puragraph 3, and then (o prepayment of principal. Any application of the proceeds to the principat shall not extend or
postpone the due date of the monthly payments, which are referred o in paragraph 2, or change the amount of such.
payments. ANy excess procécds over an amount required to pay alt outstanding indebteduess under the Note and this
Security Instrument shall be paid 10 the entity legally antitled theren.

7. Charges to Borrower and Protection of Lender’s Rights in the Property. Borrower shall pay all
governmental or municipa! charges, fines and impositions that are not included in paragraph 2. Burrower shall pay
these obligations on time direetly o the entity which is owed the payment. If Failure ta pay would adversely affect
Lender's interest in the Property, upon Lender’s request Bomower shall promptly furnish to Lender receipts
evidencing these payments.

If Borrower faits 1o make these payments or the payments required by paragraph 2, or fails to perform any other
covenams and apreements contained in this Secority Instroment, or there is & lepal procesding that may significantly
affect Lender's rights in the Property (such as a proceeding in bankruptey, for condemnation or ta caforee laws or
regulations), then Lender may do and pay whatever is necessary to protect ihe value of the Property and Lender's
rights in the Froperty, including payment of taxes, hazerd insurance and other items mentioned in paragraph 2.

Any amouits disbursed by Lender under this paragraph shall beceme an additional debt of Borrower and be
secured by this Security Instrument. These amounts shall bear interest from (he date of disbutsement, at the Mote
rate, and at the option of Lender, shall be immediately due and payable,

Borrower ghall promptly discharge any lien which has priority over this Security Instrument untess Borrower:
(8) aprees in writing to the payment of the obligation secured by the licn in a manner acceptable to Lender; (h)
coniests in good faith the lien by, or defends against enforcement of the lien in, legal proceedings which in the
Lender’s opinion operate to prevent the enforcement of the lien: or (¢} secures from the holder of the lien an
agreement salisfactory to Lender subordinating the lien to s Secority Instrument, IF Lender determines that any part
of the Property Is subject fo a lien which may attain priority over this Security Instrument, Lender msy plve
Borrower & potive identifying ibe lien, Bortower sball satisfy the lien or take one or more of the actions set forthy
above within 10 days of the giving of natice.

8. Fecs, Lender may collect fees and charpges anthorized by the Secrelary.

9. Grounds for Accelerption of Debt.

() Default, Tender may, except as limited by regulations issued by the Sccretary, in the case of payment
defaults, require inimediate payrment in full of atl sums secuved by this Security Instrument if:
(i} Borrower defaults by failing o pay in full any monthly payment required by this Security Instrumest
prior to or on the due date of the next monthly payment, or
(ii) Barrower defaults by failing, for & period of thirty days, te performn any other oblipations contained
in this Security Instrunent.
(b} Sale Without Cradit Approval. Lender shabl, if permitted by applicable law (Including Section 341(d)
of the Gam-5t, Germain Tepository Instimtions Act of 1982, 12 U.5.C. 1701}-3(d)) and with the prior
. approval of the Secretary, require immediate pryment in full of all siums secuired by this Security Instrument
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{i) All or pact of the Property, or a beneficial intesest io 4 trust owning ail or part of the Property, is sold

or otherwisé transferred {other than by devise or descent}, and

(i} The Property is not eccupied by the purchaser or grantee as his or her principal residence, or lhe

purchaser or graniee does so occupy the Property but his or her credit has not been approved in

accordance with the requirernents of the Secretary,
{c) Mo Waiver. JT circumstances occur that wonld permit Lender to require immediate payment in full, but
Lender does not require such payments, Leader does not waive its tights with xespect to subsequent events,
(d) Regulations of HUD Scerctary. In many circumstances regulations issued by the Secretary will limit
Lender's rights, kn the case of payment defaults, to require immediaie payment in full and foreclose i not
paid. This Security Instrument does not anthorize aceeteration or toreclosure if not permitted by repulaions
af the Secretary.
{t) Mortpape Mot Insured. Borrower agrees that if this Secority Instrument and. the Note are not determined
10 be eligible for insurance under the National Housing Act within 60 days from the date hereof, Lender
wiay, 8t s oplion, require immediate payment in full of all sunws secured by this Secerity Instrumens. A
written statement of any authorized agent of the Seceetary dated subsequent to 80 days from the date hiereof,
declining to insure this Secwyity Instrument and the Wote, shall be deemed conclusive proof of such
inelpibility, MNowwithstanding the forcgoing, this option may not be exercised by Lender when the
unavailability of insurance is solely due to Lerder's failure to remit a mortgage insurance premium to the
Secretary,

10. Reinstatement., Borrower h#s a right to be reinstated if Lender has required immediate payment in full
because of Borrower's failure to pay an amount due under the Mote or this Security Instrument. This right applies
even after foreclosure proceedings are instituted. To relostate the Securdty Instrumment, Borrower shall tnder in @
lump sum all amounts required to brng Borrower's apcount current including, o the exient they ace obligations of
Borrower under this Security Instrument, foreclosure costs and reasonable and customary attorneys® fees and expenses
properly associaed with the foreclosure proceeting. Upon reinstatement by Borrower, this Security Insirument and
the obligations that it secures shall remain in effect as if Lender had mrot required immediate payment in full.
However, Lender is nol required to permit reinstaternent if: (i) Lender has accepted reinstatement after the
commencement of foreclosure proceedings within two years immediately preceding the commencement of & current
foreclosure proceeding, (i) reinstatement will preclude foreclosure on different prounds in the fowre, or (ii)
reinstatement will adversely affect the priority of the lien created by this Security Instrument.

11. Borrower Not Released; Forbearance By Lender Not o Walver, Exiension of the time of payment or
medification of amortization of the sums secored by this Securlly Instmiment gramed by Lender to any suceessor in
interest of Borrower shall not operate o release the liability of the oripinal Borrower or Borrower's suceessor in
interest. Lender shall not be required (o commence proceedings apaingt any successor in interest or refuse to extend
tirne for payment or otherwise modify amonization of the sums secured by this Security Instiument by reason of any
demand rnade by ihe original Borrower or Borrower's successors in interest. Any forbearance by Lender in exercising
any right or remedy shall not be a waiver of or preclude the exercise of any right or remedy.

12. Suceessors and Assigns Bound; Joint and Several Iiability; Co-Signers. The covenants and agreements
of this Seeurily Instrument shall bind and benefit the successors and assigns of Lepder and Borrower, subject to the
provisions of paragraph 9(b). Borrower's covenants and sgreements shall be joint and several. Any Borrower who
co-signs this Securlty Instrument but doss not exeente the Note: (7) is co-signing this Security Instrument only to
mottgape, graat and eonvey that Borrower's intevest in (he Property under the tenng of this Sccurity Instrument; {b)
is not personaity oblipaed to pay the sums secured by this Security Insteurnent; and (c) agreas that Lender and any
other Borrower may agree to extend, modify, forbear or make any sceommoadations with repard to the terms of this
Security Instrument or the Note without that Borrower's consent,
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13. Nuotlees. Any notice to Borrower pravided for in this Security Instrument shall be given by delivering it or
by mailing it by first class mail unless applicable law requires vge of another method. The notice shall be directed (o
the Properly Address ot any other address Borrower desiptates by nolice o Lender. Any nolive to Lender shali be
given by first chass mail 1o Lender's address srated herein or any address Lender designates by notice to Borrower.
Any notice provided for in this Security Instrument shall be deemed 10 have been given to Borrower or Lender when
given as provided in this paragraph.

14, Governing Law; Severability. This Security Instonent shall be governed by Federal law and the law of
the jurisdiction in which the Property is located. In the event that any provision or clause of this Security Instrament
or the Note conflicts witki applicable law, such conflict shall not affect other provisions of this Security Instrument or
the Mote which can be given effect without the conflicling proviston. To this end the provisions of this Security
Instrumnent and the Note are declared (0 be severable,

15, Borrower’s Copy. Borrower shal] be piven one conformed copy of the Note and of this Seeurity
lnstrutrent.

16. Hazardous Substonces. Borrower shall not canse ar permis the presence, use, disposal, storage, or release
of any Harardous Substances op or in the Property. Borrower skl not do, nor aliow anyane ¢lse o do, anything
affecting the Praperty thet is in violation of any Environmental Law. The preceding two sentences shall not apply to
the presence, use, or storage om the Property of small quantities of Hazardous Substances that are generally
recognized 1o he appropriate 1o normal residential uses and 1o mainteoance of the Property,

Rorrower shall promptly pive Lender wrisien gotder of any investigadon, claim, dernand, lawsull or other aetion
by any govemmenial or regulatory agancy or private party involving the Property and any Hazardous Substance or
Environmental Law of which Barrawer has actual Jmowledge. [F Borrower leams, or is notified by any governmentad
or regulatory authority, thal any removal or other remediation of any Hazardous Substances affecting the Property is
necessary, Borrower shill prompily {ake all necessary remedial actions in agcordance with Environmental Law,

As used in this parpgraph 16. "Hazardous Subslanzes” are those swbslances defined as toxic or hazardous
substances by Environmental Law and the following substances: gasoling, kerosene, other flammable or toxic
petroleunm products, toxie pesticides and herbicides, volatile solvents, materals containing asbestos ot formaldehyde,
anul radicactive materials. As used in this paregraph 16, "Envitonmentat Law" means federal laws and laws of the
Jurisdiction where the Property is located that relate to health, safety or enviroomental protection.

NOW-UNIRORM COVENANTS. Borrower and Lender further covenant and agree as follows:

17. Assignment of Rents. Borrower unconditionally zssigns and mwansfers to Lender all the rents and revenues
of the Property, Borrower autherizes Lender or Lender's agents to cotlect the rents and revenues and hereby direcis
cach tenant of the Property to pay the rents to Lender or Lender’s agents, However, prior o Lender’s notice to
Borrower of Borrower's breach of any covenant or agreerment in the Security Instrument, Borrower shall collect and
receive all rents and revenues of the Property as trustee for the benefit of Lender and Borrewer, This assipnment of
rents constitutes an absolute assignment and not an assignment for sdditional security only.

if Lender gives nolice of breack to Borrower: (a) all rents received by Borrower shall be held by Dorrower as
trustes for benefit of Lender only, to be applied o the sums scoured by the Seeurity Inslrument; (b) Lender shail be
entitled to collect and receive all of the rents of the Property; and (cy each tenamt of the Praperty shatl pay all renis
due and unpaid to Lender or Lenders agent on Lender's written demand o the tenant.

Borrower has not executed any prior assigrument of the rents and has not and will not perform any act that would
prevent Lender [rom exercising its rights under (his paragraph 17,

Lender shall not be required to enter upon, take controt of or maintain the Property before or after giving nolice
of breach to Borrower, However, Lender or 2 juditially appointed receiver may do so at any time there is a breach,
Auy application of rents shall not cure or waive ay default or invalidate any other right or remedy of Lender, This
assignment of rents of the Properly shall terminate when the debt secured by the Security Instrument is paid in full.
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18, Foreclosure Procedure. If Ledder requires immediate payment in full under poragraph 9, Lender may
invake the power of sale nnd any other remedies permitted by applicable law. Lender shall be entitled ta collect
all expenses incorred fp pirsuing the remedies provided In this paragraph 18, inc]udmg, but not limited o,
.rcasonnble ﬂttﬂrneys fees and costs of tith, cvidemc.

K If-Lender mvok-es the power of salc, Lender sball execute or cause Trustee to exeeute written nofice of the
oecurrence of an event of default and of Lender’s election to canse the Froperty to be sold, dnd shall cause such
notice to be recorded in each county in which any part of the Property is located. Lender sholl mail copics of
" the riotice a5 pr escribed Ly applicable. law Lo Borrower and toihe persons prescribed hy applicable law. Trustee
shall give public notice of sale to the persons aod in the manncr prescribed by applicable law. After the time
required by applieable law, Trustee, whhout demond on Borrower, shall sell the Property at public auction 4o
the highest bidder at the time and place and under the terms designated in the notice of sale in one or more
purecls and in iy, order Trustee. determines. Trustee nuy postpone sale of il or any parcel of the Property by
public- anneuncement” at 'the iime and place of rmy pmviously scheduied snle. Lcndcr or ils c!m;nco may
purchass the Propcrty at any sale.

" Trustee shail dclwcr to the purthas«:r lrustce 5 deed cunveymg the Pmperiy witheut any covenant gr
warranly, expressed or implied. The recitals in the Trustee’s deed shall be prima facie evidence of the truth of
the statements made therein, Trustee shall apply the proceeds of ‘the sale n the following order: () to all
expenses of thi sale, including, Lut not ¥mited to, reasonable Trustee's snd attorneys’ fees; () to ol sums
* secured by tins Security Instrument; and () any excess to the person or persons legally entitled to it.

If the Lender's interest in thls Seenrity Ins[rumcnt is held by the Aecretary and the Secrefary reguires
"immediate payment in Full under Parﬂgmph 9, the Secretary may invoke {he nonjudicial power of sale
. provided in the Single Family Mortgage I‘meclnmre Act of 1994 ("Act") (12 U.5.C. 3751 er seq.) by reauesting
" 8 foreclosure commissioner designated under the Act to commence foreclogure amd to sell the Property as

pravided in the Act. Nothing in the preceding Sentence shall deprive the Secrelary -of auy rights other\wse
-nvailable te s Lender unger. this Pamgraph 1§ or nppllcablo law,

19, Remrwcj ance, 'Upcm payment of all sums swured by this Security Instrument, Lender shall request Trustee
to reconvey the Property and shall surender this Security: ostrutnent and ll noles evidencing debt secured by this
Secufity Insteument to Trustee, Trustes shall reconvey the Property without wirranty and withoul charge to the
persan-or pcrmm legally entitled to it. Such _PLIsQn of persons sh'xll pay any xecordation COBLS.

. Suhshtute Trustce Lender, at its vption, may From time to time remove Trustee and ppoiat A successor
.. trustee any Trusteg appoiteed hereunder, Withaut conveyanee of the Property, the guccessor trustee shall succeed
" toallthe mlc power and duties conferred upon Trusiee herein and by applicable faw. :

21, Assumptmn Fec.: If there’is an assumption of this loan, Lender may charpe an assumplion fee

of US. $ LENDER MAY CHARGE MAXIMUM ASSUMPTION FEF ALLOWABLE BY HUD.

22, -Riders.to t]iis}-Securfty Instrument, If one oc more riders are executed by Borrawer.and recorded together

with rthis. Security Instrument, the covenants of each such cidet shall be incorporated into and shall amend and '

supplement the covenants and agreements of this Security Tostrwment as if the rider(s) were a part of thiz Secusity
' I'nsmtmmt [Check applicable biox(es)], :

Condomininm Rider _ ' ...J ,'Gr.c:wing E‘.quily R_icler (3 other ispecify]
Planned Unit Devejopment Rider [ Graduated Payment Rider Co

lnillnlsﬁé ,S‘

@%QN‘[NV‘) {eomor . o . Fogntaltl

- JAO59



) BY E:IGNIN{J EELOW Bnrmwcr acaepts and ag,xecs to Lhe (e.rms mn;mned in r.h:s Sccunly lmtnmunt and m
:my ndcr(s) exm,umd by Bormwr:r and rccturdcd wjm oo TR ‘ ‘

Wltncsses
" "“".""."‘EDNA £ sc:orr S -

-Bomower

e s S e e Sa)

B CT Cpemower S, o T onovier

ey i e L (Sl
CoBemower Lol o o Hoirower

“ {sm) | o Ly

-_,STA'I‘E or Nnv ADA
COUN’I &.' or CLARK

This mstrumr:nt was: m.lmmvlc:dgcd bt,iom mﬂ Dn . by.. o

[DNA £ bCOTT

| M)’ ﬂﬂmrm‘ssum Expues 9»-‘_ C.CD @ é;r

s @%AN(NVHQémm S ":.lﬁ.figl:ltiuril_'

-~ JAOBO.

Sy

CUBograwer o 0 T Teea T WL T SBorrawey, -



CEXHIBIT #pAd

' FARCEL ONE (In

LOT TWO HUNDRED SIXTY Seven (267) IN BLOCK FOUR (4), OF ASCOT PARE, AS SHOWN
BY MAF THEREOF ON FILE TN BOOK 49 OF PLATS, PAGE 15, AND ANSNDED BY THAT -
CERTAIN CERTIFICATS OF AMENDMENT RECORDED APRIL £, 1991 IN BOOK 510408 AS
DOCUMENT NO. 6028%, ROTH 1IN 'THE OFFRICE OF THE COUNTY RECOZDER OF CLARY.
COUNTY, NEVADA,

. PARCEL TWO (2);

A NON EXCLUSIVE BASEMENT APPURTENANT TO PARCEL ONE (1) FOR (NGRESS, EGRESS

- AND QF ENJOYMENT IN AND TO THE COMMON AREA, PRIVATE PARK, AND PRIVATE

STREETS AS SHOWN AND DELTNEATED UPON THE PLAT OF ASCOT PARE, ON FILEIN
BOOK 49 OF PLATS, PAGE 15, TN THE OFFICE OF THE COUNTY RECORDER OF CLARK

-CDWI‘Y' WNEVADA,

PARCEY TEREE (3):
ANON EXCLUSIVE EASEMENT APPURTENANT 70 PARCEL ONE (1) FOR INGRESS, EGRESS

" AND ENFOYMENTIN AND TO THE COMMON AREAS OF PECCOLE RANCH AS SHOWN BY

MAP THEREGF ON FILE IN BOOK 44 OF PLATS, PAGE 72, PECCOLE RANCH - UNIT 2, ON
FILE IN-BOOX. 45 OF PLATS, PAGH 83, AND AS SET FORTI AND DEFINED IN THE
AMENDET AND RESTATED MASTER DECLARATION OF COVENANYTS, CONDITIONS,
RESTRICTIONS, ASSESSMBNTS, CHARGES, SERVITUDES, LIENS, REREFRVATIONS AND
EASEMENTS FOR PECCOLE RANCH, RECORDED AUGUST 27, 1920 IN BOOK, 900827 AS

DOCUMEBNT INO, 00428, AS SAME MAY FROM TIME TO TIME BE AMENDED AND OR

SUPPLEMBNTEL, ALL INTHE OFFICE OF THE COUNTY RECORDER OF CLARK COUNTY,
NEVADA, ,

RECORDER'S MEMD
POSSIELE POOR RECORD DUETQ
- QUALITY OF ORIGINAL DOCUMENT
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LOAMNO, 2849101
APPL.NO.  903SCOSF2849101

FHA Case No. .
332-4148765-703

PLANNED UNIT DEVELOPMENT RIDER

THIS PLANNED UNIT DEVELOPMENT RIDER is made this2bth  day of Aprit , 2003 |
and Is Incomporated Inte and shall be deemad to amend and supplement tha Mortgage, Deed of Trust
or Security Deed ("Security Instrument”) of the same date g[uen by tha undarsigned {"Borrower") to
secure Borrowar's Nole (“Note®) to RepubTic Mortgage LLC, Nevada LLC

‘(“Lender") of the sama date and covering tha Properly described In the Securlty l_nsirumem and

located at: ‘ .
972G HITCHING RATL DRIVE,LAS VEGAS NV BYil7
] . ' {Proparty Addtess] ‘
‘The Pra eﬂ)kAddress is & part of a planned unit davelopment ("PUD") known as
ASCOT PAR . . : :

[Mame ol Planned Lnit Development]

PUD COVENANTS. In addiion to the covenants and agreements made in the Security’
Instrienent, Borrower and Lender further covenant and agree as follows: ) .

_ A S0 long as the Owners Association (or equivalent-eniity holding title to common areas and
facilities), acting as trustee for the homeowners, maintains, with a generally accepted
insurance carrier, a “master* or “blanket” policy Insuring the oroperty located in the PUD),
including alf improvements now existing or hersafter erected on the mortgagad premises, and
such policy is satisfastary o Lander and provides insurance coverage in the amounts, for the
perloda, and agains! the hazards Lender requires, including fire and other hazards included
withln the term  "extended coverage,” and loss by flood, to lhe extent required by the
Becrelary, then: (i} Lender waives tha provision in Paragraph 2 of this Securlly Instrument for
the monthly payment to Lender of ona-twelith of the yearly premium instaliments for hazard
Insurance on tha Property, and (if) Borrowei's obligation under Paragraph 4 of thls Security
Instrument to malntain hazard insurance coverage on the Property s deemed salisfiad 0 the
extent thal the required coverage is provided by the Qwners Assoclation policy. Bomrewer
shall give Lender prompt nolico of any lapse o required hazard msurance coverage and of
any loss oocurring from a hazard, In the event of a distribution of hazard insurance proceeds
in liett of restoration or repair following a loss fo the Propedy oi o common areas and
tagitities of the PUD, ahy proceeds payable to Borrower are hereby assigned and shall be paid
it Lender for application to the sums satured by this Securily Instrument, with any excess
paid to the entity legally entitled thereto.

© Pogn 1 al2 FHA Multistate PUD Rider - 19@.
. ELF-589po0yy 1AW GLES ELECTRONIG LASER FORMS. [NE, - ta5a) 37545 o Inifiede: =

JADB2



JLDAN No ?849101
"f"APF’L NO 903SCOSF2849101

B Borrower prom:ses to pay ali dues and ESB&)S$FT19H{$ impused pursuant to th& lagal
tnstrumants craatingand QDVGI’I’IIHQ tha PUD S ‘

G if E,mrrow:ar doss not. pay F'UI:) uues and asaessmmnts whan dus, the Lender may pay thern..
“Any amounts.disburssd by Lender undet this: paragraph C shab. ‘become’ additional déabt of
Borromar secured by the Seclrity, instrument.  Unloss Botrower dnd Lender agrea 1o oiher
“térms of payment, thesé amolnts ‘shall baar. interest from the date. of-dishutsemant. at the
“Note rdie-and-ghail be . payabfe wflh intﬂreat upon ncmce frorn Lendtar to Eiprmwcer
rEquest:ng payment ' ol , R

BY SIGNING BELDW Borrower accs:pt anﬂ ég‘rees‘m the ttarms am:'i prdvi‘s'i't:né"i';untainad inthis

B FUD Hader. )
Staal MM” @ /é M - Seal)

| ‘u; Sorowor DA SCDTT L oo

i S _ (Saal)ﬁ" MR i ,. ‘(-‘:“eal)'

_-E!DF!’DWBT B .. -Boirower

e (S03)  (Seal
o .o 'HQI'GQWG‘I' ) B . . _" S L ’ . “Barrower - :

'Elz-Bnrroww” L I T S «Botrowar

CURWRBESER0n. T pgds s

.‘.H-H*- o ELﬂﬁH EOUNTY, NF‘JF&IH-! HEEFE
' - TRANCES DEN{E RECURDE
REEURDDJ HT REWEST s HWD TITLE OF NEWH}H
84— 3’3*2%3 lB 47 .JBR © o pRGE EOUNT i1
UFF!EIP.L RECBHDS

BﬁﬁH/INHR mamza«aaaz’e o mrg%a-: 5N

S aess



It #: 201111140001565

Fees: $18.00
: N/C Fee: $26.00

Recording Requested By: 111412014 09:41:30 AN
Bank of America , " Receipt #: 976269
Prepared By: Danito Caenca ‘ Rectieator:
888-603-9011 - CORELOGIC
-When recorded mail to; . . .
Corelogic Recorded By: BJB Pge: 2
450 E. Boundary St. DEBBIE CONWAY
Attn: Release Dept. _ _ CLARK COUNTY RECORDER

Chapin, 5C 29036

A

Docll24  3852745787615108
Tax [D: 163-06-110-095
Propeity Address:

5720 Hiiching Rail Dr
Lus Vegas, NV 89117-6614
NVO-ADT 15470661 11/8/2011 "This space for Recorder's use

MIN #: 1001253-0000005678.0 MERS Phone #: §88-679-6377

ASSIGNMENT OF DEED OF TRUST
For Value Recejved, the undersignid holder of 2 Deed of Trust (herein “Assignor™) whose address is 3300 5.W.

. 34th Avenue, Suite 101 Ocala, FL 34474 does hereby prant, sell, assign, transfer and convey unto BANK OF
AMERICA, N.A., SUCCESSOR BY MERGER TO BAC HOME LOANS SERVICING, LP FKA
COUNTRYWIDE HOME LOANS SERVICING, LP whose address is 451 TTH ST.SW #B-133, -
WASHINGTON DC 20410 a1l beneficial intercst under thal certain Deed of Trust deseribed below logether with
the note(s) and obligations therein described and the money die and 1o becore due thereon with interest and all
rights scerued or to acerue under said Deed of Trust.

Oripinat Lender: REPUBLIC MORTGAGE LLC, NEVADA LLC
Made By: EDNA E SCOTT, AN UNMARRIED WOMAN
Trustee: . LAND TITLE OF NEVADA, INC.

Date of Deed of Trust: 4/25/2003 Original Loan Amount; 5163,567.00

Recorded in Clark ("uuntsr,NV on: 4/30/2003, ook N/A, page N/A and instrument number 20030430-02222

I the undersigned hereby affirm that this document subinitted for recoring does not contain the social 5cc:unty
namber of any person or persans. .

iN WI Sjﬁ ?ﬁm;!{};{)}?, the undetsigned has caused this Assignment of Deéd of Trust to be executed on

MORTGAGE ELECTRONIC REGISTRATION

SYSTEMS, INC.

7 Y
By: «g\f e { S W
e Swarupa Slee Vice Presldent

JAQB4



State of California ' P
County of Ventura '

on_ A8 1l vesoreme, Takayuki E. Uto , Notary Public, personally appearcd

funtfl_ Stk ,
» Who proved to me on the basis of satisfactary evidence to be the person(y) whose name(yy is/eee subscribred to the
within instrument and acknowledged 1o me that he/she/thay execnted the same in #isther/thedr authorized capacity
(es), and that by his/her/their signature(f) on the instrument the person(f), or the entity upon behalf of which the
person(f) acted, executed the instrument. '

Y certily under PENALTY OF FERJURY under the laws of the State of California that the foregoing
paragraph is troe and correct,

WITNESS my han TAKAYUKI E. UTD
% - Commissian # 1842250 K
] . Notary Pubfle - Calitornia g
Los Angeles County
My Garnm. Explres Mar 27, 2015

feial so7

a

Notary Public: _ R4yl £, (L0 (Seal)

My Commission Expires: _ 3-2P-Zar3

DocllM SBS2748787615108
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o
legal process as now in effect or as may hereafter he
established under or Pursuant to the laws of the State of
Nevada. Any attempt to make = prohibited transfer shall be
void. Any ftransfer of ownership to a Lot or Parcel shall
cperate to transfer the Membership(s) appurtenant to saig Lot or

Parcel to the new Owper thereos.

&.9 Aﬁjustment in Votes of Class B Member, Ag all pr

any portion of the Additienal Property of Peccole Ranch cones
within the scope of this Master Declaration by Supplemental
Declaration pursuant to the provisions of Section 14 hereof, an
appropriate adjustment +o the votes entitled +o be cast by the
Peclarant will be made baseg upon  the additional Property
Interests thereby acguireg by Declarant.

6.10 Suspension of Voting Rights. Any Member who fails

te pay the annuzal Assessments, Special Assesgments op

Maintenance Charges provided herein within sixty (en) dave of
the due date thereof, shall have all voting rights as provided

herein suspended until such amounts plus any accrueg interests

and/or penalties are paid in full.

COVENANT FOR ASSESSMENTS AND CREATION OF LIEN.

7.1 gCreation of TLien and Personal Obligation of

Assessments and Maintenance tharges., The Declarant, for each

Iot and Parcel established within Peccole Ranch, herehy
covenants and agrees, and each Owner by acceptance of a Deed

(whether or not it shall be so expressed in such Deed)

JAOG7

therefor

—
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ils deemed to covenant and agree, to pay to the Association the
following assessments and charges: {1} Annual ASsaessments
established by this Sectien 7. (2) Special Assessments for
capital improvements or other extraordinary expenses or costs
established by +this sSectien 7, (3) Haintenance Charges
established by Section 10,  all sueh Assessnents to pe
established and collected as hereinafter proviged. The Annpal
Assessments, Special Aszessments, and Maintenance Charges,
together with interest, costs, and reasonable attorney's feeg,
shall be a charge on the Lot or Parcel and shall be a continuing
servitude and lien upon the Lot or Parcel against which each
such Assessment is made. The Annual and Special ASEessmentsg
against each Lot or Parce)l shall be bazed on the number of
Memberships appurtenant to the Lot or Parcel (including, without
limitation, Memberships attributable to  Dwelling Units,
Condominium Units and/or Rental Apartments located on such Lot
or Parcel). The lien for each unpaid Assessment is created ang
attached to each Lot or Parcel at the beginning or each
Assessment peried and shall continue to be a lien against such
Lot or Parcel until paid (the "Assezsment Lien®y, The
aAssessment Lien may be enforced by foreclosure of the lien on
rhe defaultiég Owner's Lot by the Association in like manner as
a muftgag& on real property. The costs and expenses for £iling
any notice of lien and the foreclosure action shall be added to
the Assessment for the Lot against which it is filed ang

collected as part thereof. Each such Annual and Special

JAQG8
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o0 927004

AN 4
Azsesszment, and Maintenance Charge, together with interast,
costs and reasonable attorney's fees, shall aléa be the personal
obligation of the person who was the Owner of the Lot or Farcel
at the +time when the Assessment fell due. The personal
obligation for delinguent Asssssments shall not pass to the
successors in title of the Owner unless expras=ly assuned by
them.

7.2  Apnual Assesgsments., In order to provide for the
uses and purposes specified in Sectien §, JAncluding the
establishment of replacement and maintenance rezerves, the Board
in each year, shall assess against each Lot and Parcel an Annaal
Assessment. The amount of the Annual Assessment, subject to the
provisions of this Section 7, shall be in the sole discretion of
the Board but shall be determined with the objective of
fulfilling the Association's obligations under this Declaration
and providing for the uses and purposes specified in Sectiocn 9.

7.3 Ooniform Rate of Assessment. The anmount of any
annual or Special Assessment against each Lot and FParcel shall
be fixed at a uniform rate per Membership, except that +the
following Owners shall pay during the periods specified below,
enly a peortion of the Annual Assessment othervise attributable
to their Meﬁharships, as follows:

(a) The Owner of & Lot shall pay only 25% of the Annual

Asgessment attributable to his Membership until the
earlier of (i) the completion of the Dwelling Unit

on the Lot er (ii) six months from the commencement

N 53 JADGO
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Feea: §14.00

N/G Fee: $0.0D
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RECORDING COVER PAGE Receipt #: 1910528
fMuat ba typed or printed eloarly in BLACK jnk anly quuegtar' ‘

and avold printing in the 1" margins of document)
TITLE SALUTIONS NG,
Recarded By; OYV Pga: 2

aene A\ E2-Oilp- WO-0A GEBBIE CONWAY

ELARK COUNTY RECCREER

(11 digh Assaasors Parcel Numbar may be oblained at
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TITLE OF DOCUMENT
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Daocument Tilie on cover page must appear EXACGTLY as the first page of the
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RETURN T6: Name Mevada Associaticn Services N

G224 W, Desert Inn Road
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City/Statc/din
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An additionat recording fee of $1.00 will apply.
To prinf this document properly—da not use page scaling.
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AN # 163-06-110-095 NAS # N6RdAT3
Pagonta Ranch Commtnity Asdociation

NOTICE OF FORECLOSURE SALE

WARNING! A SALE OF YOUR PROPERTY IS IMMINENT! UNLESS
YOUPAY THE AMOUNT SPECIFIED IN TEIS NOTICE BEFORE
THE SALE DATE, YOU COULD LOSE YOUR HOME, EVEN IF THE
AMOUNT IS IN DISPUTE. YOU MUST ACY BEFORE THE SALE
DATE. ITF YOU HAVE ANY QUESTIONS, PILIEASE CALL NEVADA
ASSOCIATION SERVICES, INC. AT (702) 804-8885. IF YOU NELD
ASBISTANCE, PLEASE CALL THE FORECLOSURE SECTION OF
THE OMBUDSMAN'S OFFICE, NEVADA REAL ESTATE DIVISTON,
AT 1-877-829-9907 IMMEDIATELY,

YOU ARE IN DEFAULT UNDER A DELINQUBNT ASSESSMENT LIBM, Seplember 28, 2011, UNLESS
YOU TAKE ACTION TO FROTEQT YOUR PROPERTY, IT MAY BE S0LD AT & FUBLIC BALL IF
YOU NEBED AN BXPT.ANATION OF THE NATURE OF THE PROCEEDINGS AGAINST YOU, YOU
SHOULD CONTACT A LAWYLR,

NOTFICE IS HERBRY GIVEN THAT on /3472014 o 300 am at the front entrance (o the Nevada
Asuncistion Servicos, Ine. 224 West Desert Inu Rond, Lis Vegas, Navadn, undes the power of sabe pursiund to
iz teomy of those certain covenaats conditions snd msebrictichs recorded on August 27, 990 =28 instrument
nurnber O0BA2Y Rook S00E27 of offieial recondy of Clark Counly, and as amuended, Nevada Aagaciation
Services, Ine., as duly eppointed agent under that certain Dafinguent Assassiant Lien, recorded ou Oatober 3,
2011} as docume nuabar 0000458 Book 201 11003 of the oifiwial records of snid county, will sedl st public
auation to the hiphest biddar, for lnwful mongy of the United Siates, ali righs, title, sad interest in the foilowing
todunonly known pioperty known as: 9720 Hitching Rall Drive, Las Vepas, NV 89117, Seid propetly &2
leynlly duseribad as: Azeol Pack, Plat Book 49, Page 12, Lot 267, Block 4, oftficial recards pf Clark Cuunly,
Mevads,

Thie awrer(s) of seid propury es of the date of the recording of said Hen tg purported o be; Grols Beott

The wideisigned pgont disclaims any Hability for incorrestoess of the strecl addresg and other common
desigrations, if any, shown herein, The salo will bo made withoul covanant or wirranty, exprossed gr imnlied
regarding, but not limitsd to, tills or possession, of ensumbrances, or obligations o satisfy woy securad or
wireopred liens. “Fhe tofal amount of the unpaid balanes of e obligation secured by the property ta ba sold
and raasonable sstimated coaty, expenses and advances at the tme of the initfal publicution of the Motee of
Sule iz 56,614.00. Pavrant mustbe in ezeh or 4 gnshies's choek drawn on o state ot nitianal bk, cheok dravn
an o glate or federsd savibgs snd loan nssocistion, favings sssecintion or savings bank and amhorized io do
business 0 the State af Neveda, The Natice of Default and Election to Sel] the described propuity was
recorded on [ 20280201 1 ag instrument purober GR040754 Book 20111229 in the official reeords of Clark Couy.

Mevada Associlivn Services, Ine. iz » debt calleator, Nevada Assoointion Services, lnc. s anenpting o
collest @ debit, Ary infhrmation obluined will be used for that mepase,

Jonvary 22, 2014 Wevada Assoctition Services, lne.
(224 W. Desed, Inn Howd, Sutte A

Lus Yegas, NV 2146 ?L'r (Jﬂ ABBS, (BRRY &2 T-3344
When Recorded Mail To: /8
Tnc

Nevads Assouintlen Services,
f294 W, Deserl ius Road, Suite A, y: Rligsa Hon'ander Agpant fay Assnmntmn 'md cmployee of
Lag Vegns, HV 9146 Nevada Associstion Servicoy, Ine,
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inet #: 201402160002810
Feea: $18,00 N/C Fee: $0.00
RPTT: $887.40 Ex: #
G2/18/2014 03:14:24 BM
Receipt #: 1935728
Requestor:

TITLE SOLUTICNS, ING.
Reocorded By: RS Pga: 3

DEBBIE CONWAY
CLARK COUNTY RECORDER

Pleaze matl tax statoment and

when resorded mail 1o:

Snjicay Bay LLC Series 9720 Hitching Rail
¥.0. Box 36208

Las Vegas, NV 89133

FORECLOSURE DEED

APN # 163.06-110-093
Lawyers Titlo of Nevada #086073%0 NAS # No68453

The undersipned declares:

Nevada Association Services, Inc., hersin called agent (for the Peccole Ranch Community
Association), was the duly appointed agent under that certain Notice of Delinquent Assessment
Lien, recorded October 3, 2011 as instrument number 0000458 Rook 20111003, in Clark County.
The previous ownet as reflected on said lien is Greta Scott. Nevada Aszsogiation Services, Ine, as
agent for Peccole Ranch Community Association docs herchy grant and convey, but without
wartanty expressed or implied to; Saticoy Bay L1.C Series 9720 Hitching Rail (herein called
grantec), pursnant to NRS 116.31162, 116.31163 and 116.31164, all its right, title and interest in
and to that certain property legally described as: Ascot Patk, Plat Book 49, Page 19, Lot 267,
Black 4 Clarl County

ACENT 5TATES THAT:

This conveyance is made pursuant to the powers conferred upon agent by Nevada Revised
Statutes, the Peccole Ranch Community Association governing documents (CC&R’s) and that
certain Notice of Delinquent Assessment Lien, described herein. Default oceurred as set forth in
a Notice of Default and Eloetion to Sell, recorded on 12/29/201 [ as instrument # 0004054 Book
20111229 which was recorded in the offico of the recorder of said county, Nevada Association
Yervices, Ing. has complied with all requirements of law including, but not limited to, the
slapsing of 90 days, mailing of copies of Notice of Delinguent Assessment and Notice of Default
and the posting and publication of the Notice of Sale. Said property was sold by said agent, on
behalf of Peccole Ranch Community Association at public auction on 2/14/2014, at the place
indicated on the Notice of Sale. Grantse being the highest idder at such sale, became the
purchaser of said property and paid therefore to said agent the amount bid $51,500.00 in lawful
money of the United Siates, or by satisfaction, pro tanto, of the obligations then secured by the
Delinquent Assessrnent Lien,

Dated: Febraaty 14, 2014

iy Elissa Hollanger, Agcf{féﬁr Association and Employee of Nevada Asgociation Services

JAQ74



STATE OF NEVADA )

COUNTY OF CLARK

On February 14, 2014, before me, M. Biaochard, personally appearcd Elissa Hollander personally
Known to me (or prroved to e on the basis of satisfectory evidenes) ta be the person whose name is
subscribed to the within instrument and acknowledged that hefshe executed the same in his/her
autharized capacity, and that by signing his/ber signature on the instrument, the person, or the entity
upan hohalf of which the person uoicd, oxcouted the instrument,

WITWESS iy hand and seal,

(Seal) {(Fipntture)

M. BLANCHARD

Rl ) Blanchaid
) L EVADA . ”
! My Dotmmlssion Explres: 11-6-2017 Qe A
Cartfflcate No: 08-11646-1
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STATE OF NEVADA
DECLARATION OF VALUL

1. Assessor Pace]l Number(s)

1. 163-06-110-085

b,
CI- .
d

1. Type of Properly:

a{ { Vacant Land b.fv{ Single Fam, Res. FOR RECORDERS OPTIONAL USE ONLY
.| | Condo/Twnhse d.] |2-4 Plex Book Page:
e.f | Apt. Bldg £] § Comm'Mind1 Date of Recording: .
g4 | Agricultural h. I Mobile Home Motes:
Other .
3.0 Total Vahie/Sales Price of Property $¥5160000
b. Dead in Ligu of Foraclosure Only (value of property { . » )
¢, Transfer Tax Value: $173,617.00 o
d. Real Property Transfer Tax Bue 5 887.40

4. If Exemption Claimed:
a Transfer Tax Exemption per NRS 375.090, Section_
b, Explain Reason for Exemption:

5. Partial Intercst; Poroentage being transferred: 100 %
The undersigned declares and acknowledges, under penalty of perjury, pursuant to NRRS 3735.060

and MRS 375.110, that the information provided is correct to the best of their information and belief,

and can be supported by documentation if catled upon to substantiate the information provided herein,
Furthermore, the parties agres that disallowance of any claimed exemption, or othér deternination of
additional tax due, may resull in a penalty of 10% of the tax due plus interest at 1% per month. Purstan
to NRS 375,030, the Buyer and Seller ghall be jointly and severally liable for any additional amount owed,

Y T Epacity: NAS Employee/Agent for HOA_

Signature %,

Bignator Capacity: o
SELLER (GRANTOR) INFORMATION BUYER (GRANTEE} INFORMATION

{(REQUIRED) - 85_’1 REDY o oy
Print Name: Nevada Association Services Print Name™ o A8 lLQ. [ tb‘

Address:g224 W, Desert Inn Road Address: PO, Box 36208
City: Las Vegas ‘ City: Las Vegas
State: NV Zip: 89146 State! NV Zip: 89133

COMPANY/PERSON REQUESTING RECORDING (Requived if not seller oy buyer)
= -

Print Name:] h w Bscrow #f .
Address: 9 ¢ 2Ll U :ﬁ ﬂ:ff’- ]
- msmte: Cﬁ Zip: ?pz 7 FQ_
i

City: "‘\‘ N (‘-{‘ N &

AR A PUBLIC RECORD THIS FORM MAY BE RECORLED/MICROFILMED
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CLOSED

United States District Court
District of Nevada (Las Vegas)
CIVIL DOCKET FOR CASE #: 2:16-cv-00660-MMD-CWH

Bank of America, N.A. v, Peccole Ranch Community Association

et al
Assigned to: Judge Miranda M. Du

Referred to: Magistrate Judge Carl W, Hoffman
Cause: 28:1332 Diversity-Injunctive & Declaratory Reliel

Plaintiff

Baonk of America, N.A.

Successor by Merger to BAC Home Loans
Servicing, LFP

Jormerly known as

Countrywide Home Loans Servicing, LP

represented by

Date Filed: 03/25/2016

Date Terminated: 03/19/2019

Jury Demand: None

Nature of Suit: 290 Real Property: Other
Jurisdiction: Diversity

Jamie K Combs

Akerman LLP

1635 Village Center Circle, Suite 200
f.as Vegas, NV §9134

702-634-5007

Fax: 702-380-8572

Email: jamie.combs@akerman.com
LEAD ATTORNEY

ATTORNEY TO BE NOTICED

Donna M. Wittig

Akerman LLP

1635 Village Center Circle, Suite 200
Las Vegas, NV 89134

{702) 634-5000

Email: donna.wittig(@akerman.com
ATTORNEY TOQ BE NOTICED

Karen A Whelan

Akerman, LI

1635 Village Center Circle, Suite 200
l.as Vegas, NV 89134

702-634-5000

Fax: 702-380-8572

Email: karen.whelan{@akerman.com

TERMINATED: (01/03/2019

Matthew I Knepper

Knepper & Clark, LLC

10040 W. Cheyenne Ave. Suite 170-109
[.as Vegas, NV 89129

7028256060

Ifax: 7024478048

LEmail:

matthew. knepper@iknepperclark.com
TERMINATED: 02/09/2017

Miles N Clark

Knepper & Clark [LLC
JAQ78



V.
Defendant

Peccole Ranch Community Association

represented by

10040 W. Cheyenne Ave.

Suite 170-109

Las Vegas,, NV 89129

702-825-6060

Fax: 702-447-8048

Email: miles.clark{@knepperclark.com
TERMINATED: 02/07/2017

Rebekkah B Bodoff

Akerman

1635 Village Center Circle, Suite 200
Las Vegas, NV 89134

702-634-5039

Email: rebekkah.bodoffigakerman.com
TERMINATED: (01/03/2019

William &. Habdas

Akerman, LLP

1635 Village Center Circle

Suite 200

Las Vegas, NV 89134

702-634-5000

Fax: 702-380-8572

Email: william.habdas@akerman.com
ATTORNEY TO BE NOTICED

Ariel E, Stern

Akerman LLP

1635 VillageCenter Circle

Suite 200

L.as Vegas, NV §9134
T02-634-5000

Fax: 702-3650-8572

Email: ariel.sterndakerman.com
ATTORNEY TQ BE NOTICED

Kaieh D). Anderson

Lipson Neilson PC

9900 Covington Cross Dr.

Suite 120

Las Vegas, NV 89144

(702) 382-1500

Fax: (702) 382-1512

Email; kanderson@lipsonneilson.com
LEAD ATTORNEY

ATTORNEY TO BE NOTICED

Peter E Dunkley
Lipson Neilson PC
9900 Covington Cross, Dr.
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Defendant

Saticoy Bay, LLC Series 9720 Hitching
Rail

tepresented by

Suijte 120

Las Vegas, NV 89144

702-382-1500

Fax: 702-382-1512

Email: pdunkley@lipsonneilson.com
LEAD ATTORNEY

ATTORNEY TCQ BE NOTICED

Daniel Hill

Bl Firm

228 5, 4th Street

3rd Floor

Las Vegas, NV 89101
702-848-5000

Fax: 702-442-8338

Email: dan@hillfirmlawyers.com

TERMINATED: (5/24/2016

Gregory P. Kerr

Wolf, Rifkin, Shapiro, Schulman & Rabkin
LLE

3556 £ Russell Rdd., 2nd Flr.

Las Vegas, NV 89120

T02-341-5200

Iax: 702-341-5300

Email: gkerr@wrslawyers.com
TERMINATED: 05724720116

Jordan J Butler

Wolf, Rifkin, Shapiro, Schulman & Rabkin,
LLE

3556 E. RUSSELL, 2ND FLR

Las Vegas, NV 89120-2234

702-341-5200

Fax: 702-341-5300

Email: jbutler@wrslawyers.com
TERMINATED: 05/24/2016

Michael F. Bohn

Law Office of Michacl F. Bohn
2260 Corporate Circle, Suite 480
Henderson

Henderson, NV 89074
702-642-3113

Fax: 702 642-9766

Ermnail: mboha@@bohnlaw(irm.com
LEAD ATTORNEY

ATTORNEY T BE NOTICED

Adam R Trippiedi
Law Office of Michael F. Bohn
2260 Corporate Cir, Suite 480
Henderson, NV 88074
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Defendant
Nevada Association Services, Ine.

Counter Claimant

Saticoy Bay, LLC Series 9720 Hitching
Rail

[8] Counterclaim

V.

Counter Defendant

represented by

702-642-3113

Fax: 702-642-9766

Email: atrippiedi@bohnlawfirm.com
ATTORNEY TQ BE NOTICED

Charles Geisendorf

2470 5t. Rose Parkway
Suite 309

Henderson, NV §9074
702-873-5868

Email: charlest@gelghd.com
TERMINATED.: 07/31/2018

Nikoll Nikei

Bohn Law Offices

376 East Warm Springs Road
Suite 140

[.as Vegas, NV 89119
702-642-3113

Fax: 702-642-9766

Email: nnikci{@bohnlawfirm.com

ATTORNEY T BENOTICED

Christopher Yergensen

1797 Mezza Court

Henderson, NV 89012
702-303-4688

Email: chrisyerg@gmail.com
LEAD ATTORNEY
ATTORNEY TCO BENQTICED

represented by Michael K. Bohn

(See above for address)
LEAD ATTORNEY
ATTORNEY TX2 BE NOTICED

Adam R Trippiedi
{See above for address)
ATTORNEY TQ BE NOTICED

Charles Geisendorf
(See above for address)

TERMINATED: 07/3172018
Nikoll Nikci

(See above for address)
ATTORNEY TO BENOTICED
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Bank of America, N. A,
Successor by Merger to BAC Home Loans
Servicing, LP; ; [8] Counterclaim

represented by Jamie K Combs
(See above for address)
ATTORNEY TO BENQTICED

Karen A Whelan
(See above for address)
TERMINATED: (11/03/2019

Matthew I Knepper
{See above for address)
TERMINATED: 02/09/2017

Miles N Clark
{(See above Tor address)
TERMINATED: G2/07/2017

Rebelkah B Bodoft
(Sec above for address)
TERMINATED. 01/03/2019

William §. Habdas
{See above Tor address)
ATTORNEY TO BE NOTICED

Ariel E. Stern
(See above for address)
ATTORNEY TQ BENOTICED

Date Filed

Dacket Text

COMPLAINT against Nevada Association Services, Inc,, Peccole Ranch Community

Association, Saticoy Bay, LLC Series 9720 Hitching Rail (Fiting fee $400 receipt number
0978-4052459), filed by Bank of America, N.A.. Certificate of Interested Parties due by
4/4/2016. Proof of service due by 6/23/2016. (Attachments: # 1 Exhibit, # 2 Civil Cover

Sheet, # 3 Summons, # 4 Hummcms # i) ‘:ummons) (‘uu:l n, Auel) (l mf:[eci 03/2‘5/”016)

CERTIFICATE of Intuutcd I’altm i"]ed by Bank of Amcl ica, NLA. that |dLn’uheﬂ all
parties that have an interest in the outcome of this case. Corporate Parent Bank of America
Corparation, Other Affiliate BAC North America Holding Company, Other Affiliate N3
Heldings Caorp., Other Affiliate BANA [olding Corp. for Bank of America, N.A |
successor by merger to BAC Home Loans Servicing, [.P f/k/a Countrywide Home l.oans
Servicing, L] added. . (%tun Alm]) (Lntmed ()3/75/2(316)

NOTICE of Lis ]’Lndem f"ch by Plaintiff Bank of Amuma N A SUCCESSOT hy melg,m ln

BAC Home l.oans ‘suvmmg l P (‘:tcm Auc}) (] ntewd 01/’75/7016)

Case assigned to Judge Mlmnda M Du ancl Magmtmla ludm, Carl W, llofl"mnn, (TR)

03/25/2016 1
03/25/2016 2
i
03/25/2016 3
(3/25/2016
{Entered: 03/25/2016)
0372572016 4

NOTICE PURSUANT TO L. ()( Al RUI L Iﬁ 2 In acccud‘mu, wnh 28 U%( é;' 6"%6((3)
and FRCI* 73, the parties in this action are provided with a link to the "AO 85 Notice of
Availability, Consent, and Order of Reference - Exercise of Jurisdiction by a U5,
Magistrate Judge" form on the Court's website - www.nved uscourts poy. ACQ 85 Consent
forms should NOT be electronically filed. Upon consent of all parties, counsel arc

JAOB2
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advised to manually file the form with the Clerk's Office. (A copy of form AO 85 has been
mailed to parties not receiving electronic service.)

NOTICE OF GENERAL ORDER 2013-1 AND OPPORTUNITY FOR EXPEDITED
TRIAL SETTING: The parties in this action are provided with a link {o General Order
2013-1 and the USDC Short Trial Rules on the Court's website - wwvw.nvd.uscourts. pov, If
the parties agree that this action can be ready for trial within 180 days and that a uial of
this matter would take three (3) days or less, the partics should consider pacticipation in the
USDC Short Trial Program, If the partics wish to be considered for entry into the Court's
Short Trial Program, they should exceute and electronically file with USDC Short Trial
Form 4(3)(1) or J orm 4(&)(2) (no image auaclmd) (FR) (Lntclu:l 0?/2‘5/7016)

03/25/2016

[l

Summans lqsucd as to All I)eimdants n,,[ C Qmphmt (TRY (I ntuad ()3/25/2016)

03/28/2016

04/08/2016

MINUTE ORDER IN C,HAMBL.RS of the Honorable Judge Miranda M. Du, on
3/28/2016. By Deputy Clerk: Peggie Vannozzi. This case has been assigned to the
Honorable Miranda M. Du. Judge Du's Civil Standing Order is posted on the U.S, District
Court, District of Nevada public website and may be aceessed directly via this hyperlink:

www.nvd. USCOLS. ROV

{no image attached) (Copics have been distributed pursuant to the NEF - PAVY (Entered:
03/28/201 6)

‘:UMMON‘: Rclulm,d Exceuted by Bank of America, N Are Eummcms ]ﬁsucd Nw*xcl':t
Association Services, Inc, served on 3/28/2016, answer due 4/18/2016. {Stern, Ariel)
(Entered: 04/08/2016)

04/19/2016

[=)

ANSWER to | Complaint, ( Certificate ot lmeuslcd Parties due by 4/29/2016., Discovery
Plan/Scheduling Order due by 6/3/2016.), COUNTERCLAIM against Bank ofAmu i,
N.A. filed by Saticoy Bay, LLC Series 9720 Hitching Rail.(Bohn, Michael) (Entered:
04/19/2016)

04/19/2016

CERTIFICATE of [nierested Parties filed by Saticoy Bay, LLC Series 9720 Hitching Rail
that tdentifies all parties that have an interest in the outcome of this case. Corporate Parcnt
Resources Group, LLC, Other Affiliate Iyad Haddad for Saticoy Bay, LLC Series 9720
Hitching Rait added. . (Bohn, Michael) (Entered: 04/19/2016)

04/19/2016

ANSWER to | Complaimt, filed by Peccole Ranch Comtnunity Association.(Kerr,
Gregory) (Entered: 04/19/2016)

04/19/2016

CERTIFICATE of Interested Parties filed by Peccole Ranch Communily Association.
There are no known interested parties other than those participating in the case . (Kerr,
Gregory) (Entered: 04/19/2016)

05/1122016

ANSWER to 8 Answer o Complaint,, Counterclaim, filed by Bank of America, N.A.,
Bank of America, N.AL(Sterin, Ariel) (Entered: 05/11/2016)

05/19/2016

STIPULATION FOR EXTENSION OF TIME (First Request) re § Complaint, ; by
Defendant Nevada Association Services, Inc.. (Yergensen, Christopher) (Entered:
05/19/2016)

0572072016

MO TION to .‘:.ubamula. Altorney by DLILI‘lddHE Peccole Ranch ( ommumly Asaucmtmn.
{(Dunkley, Peter) (Entered: 05/20/2016)

05/22/2016

ORDER ON STHPULATION re ECF NO 13 STIPULATION FOR EXTENSION OF
TIML: (First Request) re ECF No. | Complaint. Nevada Association Services, Inc.

JAOB3




answer/responsive pleading due 6/7/2016. Signed by Magistrate Judge Carl W. Hoffman |
on 5/20/16. (Copies have been distributed pursuant to the NEF - JC) (Entered: 05/23/2016)

ORDER granting 14 Motion to Substitute Attorney. Lipson Neilson Cole PC substituted

for Wolf Rifkin Shapiro LLP as attorneys for Peccole Ranch Community Assn. Signed by
Magistrate Judge Carl W. Hoffinan on 5/24/2016. (Copies have been distributed pursuant
to the Nl I - KR) (I:.ntc:wd 05/25/2016)

CE R] ]I l( AI} oflntcluslcd Partics filed by Saticoy Bay, LLC Series 9720 Hitching Rail
that identifies all parties that have an interest in the outcome of this case. Corporate Parent
Resources Group, LLC, Other Affiliate Tvad Haddad, Other Affiliate Bay Harbort Trust for
Saticoy Bay, L.LC Series 9720 MHitching Rail added. Amended. (Bohn, Michael) (Entered:
0‘3/25/2016)

F"x]ul'nt)(l)m*nklcy, Peter) (Entered: 06/01/2016)

JOINDER to 18 Motion for Summary Judgment ; filed by Defendant Nevada A'-;mcmtlcm |

MOTION for Summary Judgment by Def Lndant l"ecm[c Ranch ( ommumty Assoummn
Responses due by 6/25/2016. (Attachments: # 1 1xhibit, # 2 Exhibit, # 3 Exhibit, # 4

%cwuccs lnL (Yu;:cnsun Christopher) (Entered: 06/03/2016)

CE l{] ll l( All of Imterested Parties filed by Nevada Association Services, Inc. that
1dentlﬁm ﬂll p'utm that have an inter cs.t in lhc., oulcumc., of thlb case. Cmpm ate Pm ent [

Lawrence %clev;m Utlm Afhlxatc Kenn Dmvm Othm Aff :imtc, Katlu yn l(dplzm Olhu
Affiliate David Groelinger, Other Affiliate Brian Kaplan, Othier Affiliate Shawn Camnpbell,
Other Affiliate Josh Lgert, Other Affiliate Joel Just, Other Affiliate Lee Bowden, Other |
Afliliate Stanley Browne, Other Affiliate Jay Parker for Nevada Association Services, Inc.
added. . (Yergensen, Christopher) (Entered: 06/22/7()16)

RESPONSE to 18 Motion for Summary Judgment, filed by T’Eamuff Bank nf Amcl ica,
N.A., Counter Defendant Bank of America, N.A.. Replies due by 7/14/2016.

(Attachments: # 1 Exhibit Deed of Trust - Apirl 25, 2003, # 2 Exhibit Assignment of Deed
of Trust November §, 2011, # 3 Exhibit Notice of Default and Election to Sell Under
Haomeowners Assessment Lien December 27, 2011, # 4 Exhibit Miles Baver Affidavil with
Exhibits February 18, 2013, # 5 Exhibit Notice of Foreclosure Sale January 22, 2014, # 6
Exhibit Foreclosure Deed F Cbl wary 14, 2014, # 7 Exhibit Amended and Ru.mml Master
Declaration of Covenants, Conditions, Restrictions, Assessiments, Charges, Servitudes,
Liens, Reservations and Fasements for Peccole Ranch, # § Exhibit Declaration of Miles N,
( hrlc in ‘:uppmt of Bank of America, N.A's Request for Rule 56(d) Relief)(Clark, Miles)

PLY 1o Response lo H‘» Motion for bummary Judgment ﬁlud by Defendant Pc{,c,olc
Ranch (,ommumty Association. (Dunkiey, Peter) (Entered: 07/14/’?0l6)

((‘ Ial l{ Mllcs) (I: ntc:cd 07/2"/20]6)

I’I{()P()bl D Discovery Plan/Scheduling Order filed by Plaintiff Bank of America, N.A. .

S(_[ll DULINC: ORDI R t¢ ECF No. 23 Proposed Discovery Plan/Scheduling Order.
Discovery duc by 10/17/2016. Motions due by 11/15/2016. Proposed Joint Pretrial Order
due by 12/15/2016. Signed by Magistrate Judge Carl W. Hoffman on 7/25/16. (Copies
Imvc bcm dmx 1bulcd pmsufmt 10 the NEF « JC) (Entered: Q?/QS/ZOE&)

05/24/2016 {16
05/25/2016 |17
06/01/2006 |18
06/03/2016
06/22/2016 |20
06/27/2016 | 2).
07142016 122 IR
07/22/2016 |23
07/25/2016 124
07/25/2016 |25

NO’ l I(_] Pl R‘-:UANT TOL OCAL RULI 1B 2-2: In accordance with 28 USC § 636(c)
and FRCP 73, the partics in this action are provided with & link to the "AO 85 Notice of
Availability, Consent, and Order of Relerence - Exercise of Jurisdiction by a U8,
Magistrate Judge" form on the Courl's website - www.nvd.uscourts. gov. AQ 85 Consent
forms should NOT be electronically filed. Upon consent of all parties, counsel are

AD84 |




0811612016

101 m 4(‘1)(1) or l“mm 4(;1)(2) (nu nn..ig,c .:tt.:ulu,d) (JC) (Lntcrccl 07/’) ‘5/?016)

advised to manuaily file the form with the Clerk's Office. (A copy of form AO 85 has been
mailed to parties not receiving electronic service.)

NOTICE OF GENERAL ORDER 2013-1 AND OPPORTUNITY FOR EXPEDITED
TRIAL SETTING: The parties in this action are provided with a link to General Order
2013-1 and the USDC Short Trial Rules on the Court's website - www.nvd.uscourts. gov. If
the parties agree that this action can be ready for trial within 180 days and that a trial of
this matter would take three (3} days or less, the parties should congider participation in the
USDC Short Trial Program. If the parties wish o be considered Tor entry into the Court's
Short Trial Program, they should execule and clectronically file with USDC Short Trial

HUMM()N‘: Rc:tumu,l wauml by Bank of Amumn N.AL, Bank ofmmum N A re ]
Complaint,. Peccole Ranch Community Association served on 3/29/2016, answer due
4/19/2016. (Hndntt Rcbcl\kah) (] ntued (18/16/70 16)

08/16/2016

:

SUMMONS Returned E xecutcd hy Bank Of America, N.A_, Bank of America, N.A.re |
Comptlaint,. Saticoy Bay, L.L.C Series 9720 Hitching Rail served on 3/29/2016, answer due
4/19/2016; Saticoy Bay, LL.C Series 9720 Hitching Rail served on 3/29/2016, answer due
4/19/2016. (Bodoff, Rebekkah) (FEntered: 08/16/2016)

08/17/2016

|l‘\J
=]

Joint STATUS REPORT by Plaintiff Bank of America, N.A., Counter Defendant Bank of
America, N.A.. (BodofT, Rebekkah) (Entered: 08/17/2016)

08/19/2016

T
slan]

ORDER Staying Case Pending lssuance of Mandate in Bourae Valley Court Trust v Wells |
Fargo Bank and Denying Pending Motions without Prejudice. Signed by ludge Miranda
M. Du on 8/19/2016. (Copies have been distributed pursuant to the NEF - DRM) (Entered:
08/19/2016)

01/19/2017

Lk

=t

ORDER lifting fez‘t‘lporm“y Staf,f. Pending motibns that were denied without prejudice when
the stay was imposed may be vefiled within 30 days. Signed by Judge Miranda M. Du on
171972017, (Copies have been distributed pursuant to the NEF - KR) (Entered: 01/19/2017)

£ 02/07/2017

|

MOTION to Stay Pertially by Plaintiff Bank of America, N AL, Counter Defendant Bank
ol America, N.A.. (Bodol¥, Rebekkah) (Enlered: 02/07/2017)

02/0772017

MOTION to remove attorney(s) Miles N. Clark from the Electronic Service List i this
case, by Plamtil Bank ol" America, N.A.. (Bodoff, Rebekkah) (Entered: 02/07/2017)

02/09/2017

ORDER granting FCI No 32 Motion to Remove Attorney Miles N. Clark from
Electronic Service List. Signed by Magistrate Judge Carl W. Hoffman on 2/9/2017.
{Copies haw bu;,n distributed pursuant to the NEF - KR) (Entered: 02/09/2017)

L 02/17/2017

|’~.-.a
T

MOTION Im c:»umn'l.;uy Judgment Renewed by Defendant Peccole Ranch Commiunity
Association. Responses due by 3/10/2017. (Attachments: # | Exhibit A, # 2 Exhibit B. # 3
Exhibit C, # 4 Exhibit D) Dunkley, Peter) (Entered: 02/17/2017)

02/2172017

RESPONSE to 31 Motion to Stay, filed by Defendant Peccole Ranch Community
Association. Replies due by 2/28/2017. (Dunkley, Peter) (Entered: 02/21/2017)

02/22/2017

RESPONSE to 31 Motion to Stay, filed by Defendant Saticoy Bay, LLC Series 9720 |
Hitching Rail. Replies due by af'l/")()W (Bohn, Michael) ([“nlur\,d 02/22/2017)

03/10/2017

03132017

STIPULATION and Crder to Stay Litigation Pending Final Resolution of Petition(s) fm
Writ of Certiorari to United States Supreme Court by Plaintiff Bank of America, N.A,
( Dumu ])Lfendﬂnt Ehmlx Of Amu ica, N.A.. (Bodoff, Rebekkah) {Entered: 03/10/201 N

()RI)I R appmvmg ] U No 57 ‘»tlpulatmn and Order to Stay Litigation Pending Final
Resolution of Petition{s) for Writ of Certiorari to United States Supreme Court by Plaintiff
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Bank of America, N.A., Counter Defendant Bank of America, N.A. Please se¢ document
for specifics. PlainiifP's motion to withdraw its Motion for Partial Stay (ECF. No. 31 )
contatned in the stipulation and order to stay, is granted. Signed by Judge Miranda M. Du
on 3/13/2017. (Copies have been distributed pursuant to the NEF - PAV) (Entered:
03/13/2017)

03/13/2017

04/05/2017

39

(( oplcs havc bcen dlbtl 1butud punsuanl to lhc NLI*

MINUTE ORDER IN CHAMBERS of the Honorable Judge Miranda M. Du, on
3/13/2017. By Deputy Clerk: Peggie Vannozzi. It is ordered: Defendants’ motion for
Summalyjudgnmm is denied, with leave to refile within 10 days after the stay if lifted.
PAV) (I ntcmd 0”5f13/2()]7}

NO I I(l ot Appcmanu, by nttol ney Wlllmm f:slmnc Ilabdas on hehalfoi l"!mmlf‘{‘lhnk of
America, N.A.. (Habdas, William} (Entered: 04/05/2017)

05/26/2017

NOTICE of Appearance by attorney Jamie i Combs on behalf of PlaintifT Bank of
America, N.A.. (Combs, Jamie) (Entered: 05/26/2017)

07/21/2017

42

MINUTE ORDER IN CHAMBERS of the Honorable Judge Miranda M. Du, on
7/21/2017. By Deputy Clerk: Peggie Vannozzi. In light of the U.S. Supreme Courl's denial
of the petition for writ of certiorari in Bourne Valley Court Trust v. Wells Fargo Bank, N.A.
on June 26, 2017, it ordered that the stay is lifted. (no image attached) (Copies have been
d]&.tnbuu,d pursuant to the NEF - PAV) (Entered: 07/21/2017)

07/28/2017

MD TION for Summary Judgment by Defendant Peccole Ranch C ommumty Assocmtmn

Responses duc by 8/18/2017. (Attachments: # 1 Exhibit A, # 2 Exhibit B, # 3 Exhibit C, #
4 Exhibit D)(Dunktc,y, Pctu) (['ntclc:d 07/?8/?0]7)

O8/01/2017

MOTION to Substitute Attmncy by (“mmte; Claimant Saticoy Bay, LLC Series 9720
Hitching Rail, Defendant Saticoy Bay, LL.C Series 9720 Hitching Rail. {Geisendorf,
Charles) (Enlered: 08/01/201°7)

08/02/2017

ORDER granting ECF No. 44 Motion to Substitute Attorney : Attorney Charles L.
Giesendorf of Geisendorl & Vilkin, PLLC substituted in the place and stead ofattorney
Michael F. Bohn of The Law Offices of Michael F, Bohn, Esa., Ltd. for Saticoy Bay LLC
Series 9720 Hitching Rail. (Attorney Michael F. Bohn terminated; CM/ECEF E-notice
turned off.} Signed by Magistrate Judge Carl W, Hollman on 8/2/2017. (Copics have been
distributed pursuant to the NEF - DRM) (Entered: 08/03/2017)

08/16/2017

MOTION for Partial Summary Judgment by Plaintift Bank of America, N.A., Counter
Defendant Bank of America, N AL Responses due by 9/6/2017. (Attachments: # |, Exhibit
A, # 2 Exhibit B, # 3 Exhibit C, # 4 Exhibit D, #f 3 Exhibit E, # 6 Exhibit F, # 7 Exhibit G)
(Bodolf, Rebekkah) (Entered: 03/1 6/2017)

08/16/2017

MOTION to Stay rc 46 Molmn Im Partial Summary Judgment, P(rmu/ Penrimg Ruhm; by
Plaintiff Bank of America, N.A., Counter Defendant Bank of America, N.A.. (Bodoff,
Rebekkah) (Entercd: 08/16/2017)

08/18/2017

RESPONSE to 43 Motion for Summary Judgment, filed by Plaintiff Bank of America,
N.A.. Replies due by 9172017, (Attachments: # | Exhibit A, # 2 Exhibit B, # 3 Exhibit C,
# 4 Exhibit D, # 5 Exhibit E, # 6 Exhibit F, # 7 Exhibit G, # § Exhibit H}Bodoff,
Rebekkalt) (Lnluul 08/1 8/20] Ih)

go/01/2017

REPLY 10 Response to 43 Molmn for ‘Summmy J'udgmmt lec:d by Dcicndfant Puucolu
Ranch Community Association. (Dunkley, Peter) (Entered: 09/01/2017)

09/06/2017

L]
pan)

RESPONSE (o 46 Motion for Partial Summary Judgment,, {iled by Defendant Saticoy
ay, LL.C Series 9720 Hitching Rail. Replies due by 9/20/2017. (Auachments: # | Exhibit)
deisendorf, Charles) (Entered: 09/06/2017)
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09/06/2017

09/06/2017

00/20/2017

MOTION Countermotion for Relief Under Fed R.Civ.P 56{d) by Defendant Saticoy Bay,
LLC Series 9720 Hitching Rail. Responses duc by 9/20/2017. (Attachments: # 1 Exhibit)
((_rcmcndmi Charles) (Entered: 09/06/2017)

RESPONSE to 46 Motion for Partial Sumnmy Judgment,, ﬁ]cd by Df:ﬁ:ndant l’Lccole

Ranch Community Association. Replies due by 9/20/2017. (Attachments: # | Exhibit A)

(Dunklcy, Pctm) (Lntclcd 09/06/'?01 7)
NOTICE ofx\ppcalancc by attm ney Karen A Whelan on behalf o!"l’lmnu Ff Bank nf

Amenca N.A.. (thl'm Kaxcn)([ﬂ‘,ntered 0‘)/”?()/’?017)

09/20/2017

R[..l‘LY to Response to 46 Motion for l’mual Summary Judgment, filed by PlaintifT Bank
of America, N.A.. (Whelan, Karen) (Entered: 09/20/2017)

10/17/2017

MINUTE ORDER IN CHAMBERS of the Honorable Magistrate Judge Carl W. Hoffman,
on 1071772017, 1T 15 ORDERED that 47 Bank of America's Motion {or Partial Stay
Pending Ruling on Its Motion for Partial Summary Judgment, which is unopposed, is
GRANTED. (Copies have been distributed pursuant to the NEF - LAA) (Entered:

1y 17/2017)

1172772017

01220018

(Whel’m chn) (memd H/Z'/‘f'?O]?)

NOTICE Of Change Of Address by Bank of Ainerica, N A Hanlx of Ameuca N A

tcmpmauly qtayud unhl resolution of the CCl‘lltlcd queqtnon in ch ‘3 Ct. Case No 72931;
parties are permitied to conduct limited discovery on whether actual notice was provided:
parties are directed to file (2) status reports within 5 days from completion of said
discovery and 5 days from resolution of certified question; denying without prejudice ECF
Nos. 43 Mation for Summary Judgment and 46 Motion for Partial Summary Judgment and
may be refiled within (30) days from the date the stay is lified. Signed by Judge Miranda
M. Du on 1/22/2018. (Copies have been distributed pursuant to the NEF - KW) (Entered:
01/22/2018)

(4/03/2018

05/02/2018

07/30/2018

04/0’%/’7018)

Joint STATUS REPORT by Plaintiff Bank of America, N.A.. (Whelan, Karen) (Entered:

MINUTE ORDLR IN CF IAMBLRS of lhe llonomblt ludg,L Muund1 M Duan 5/2/201 8

Please take notice that Judge Du has made changes to her Civil Standing Order. The most
current Civil Standing Order is posted an the U.S. District Cowrt, District of Nevada public
website and may be accessed divectly via this hyperlink:

Www, v BESCoRELs, 2oV

{no image attached) (Copies have been distributed pursuant to the NEIF - PAV) (Entered:
05/02/2018)

M()]ION to "aubslltutc: Attmncy MIC‘h’lL] F. Bolm in 1m Attm ney ( hallea l (uu%undmf

by Counter Claimant Saticoy Bay, LLC Series 9720 Hitching Rail, Defendant Saticoy Bay,
LL C Scncs ‘)720 llllchm;b le (Bohn Mmha(.l) ([ ntcmcl 07/10/2018)

07/31/2018

6l

ORDLR gmntmg, ECF No 60 Mutmn tu Substnut& th ney Michaet I, thn in 1m

Attorney Charles L. Geisendorf on behalt of Saticoy Bay, LL.C Series 9720 Hitching Rail.
Signed by Magistrate Judge Carl W, Hoffntan on 7/31/2018.(Copies have been distributed
pursuant to the NEF - LH) (Entered: 07/31/201] 6)

08/07/2018

>

Joint STATUS REPORT by Pl dmuﬁ Bank of Amum N A (Wheldn K,au.n) (l mcl Ld
08077201 8)




08/09/2018

63

ORDER LIFTING 5TAY OF THE CASE. The Court has reviewed the Status Report (ECF
Na. 62 ) submitted by the parties as ordered in the order staying case (ECF No. 537 ) The
stay is lifted. Signed by Judge Miranda M. Du on 8/%/2018. (no image attached) (Copics
have been distributed pursuant to thc N]_I - PAV) (Lntucd 08/09/?0 l 8)

09/04/2018

‘(.)9/().5./ 2.().1 8

64

PROPOSED Discovery ]’lan/%chedulmg ():der by Plamtlﬁ Bank 01 mneuca N A
[Froposed Joint Stipdated Discovery Plan / Amended Scheduling Order] (Whelan, Karen)
(Emued 09/04/2018)

65

SLIII_.DUI ING ORDER punuanl to P( ? Nn 64 Proposed Dl%mvc:y Plan/";chcdulmh

Order. Discovery due by 11/30/2018. Dispositive Motions due by 1/2/2019. Proposed Joint
Pretrial Order due by 2/1/2019. Signed by Magistrate Judge Carl W. Hoffiman on 9/5/2018.
(Leptus havu bcm dtalrlbuta,d punuant {o the NEF - KW) (Entered: 09/06/2018)

09/06/2018

66

NOTIC [d I’URSUAN] 10 LO(;AL RULE 1B 2-2: In accordance with 28 USC § 6'%6((,)
and FRCP 73, the parties in this action are provided with a link to the "AO 85 Notice of
Availability, Consent, and Order of Reference - Exercise of Jurisdiction by a U.S,
Magistrate Judge" form on the Court's website - www.nyd.uscourts.gov. AO 85 Consent
forms should NOT be electronically filed. Upon consent of all parties, counsel are
advised to manually file the form with the Clerk's Office. (A copy of form AQ 85 has been
mailed Lo parties not receiving electronic service,)

NOTICE OF GENERAL ORDER 2013-1 AND QPPORTUNITY FOR EXPEDITED
TRIAL SETTING: The parties in this action are provided with a link to General Order
2013-1 and the USDC Short Trial Rules on the Cowrt's website - www.nvd.uscourts.gov. If
the partics agree that this action can be ready for trial within 180 days and that a trial of
this matter would take 3 days or less, the parties should consider participation in the USDC
Short ‘Trial Program. If the parties wish to be considered for entry into the Court's Short
Trial Program, they should exccute and clectronically file with USDC Short Trial Form
4(:1)(1) or Fo:m 4(3)(7) (lm image Mtauhed) (I\W) (LniCILd 09/06/9018)

10/09/2018

MO [I()N to remove altomey Char Em L. (retsendmt from the l*!cctronlc Sewncc Listin

this case by Counter Claimant Saticoy Bay, L1.C Series 9720 Hitching Rail, Defendant
Saticoy Bay, LLC Series 9720 Hitching Rail. ((Jmsendmf (“hsu fesy (I ntucd 10/(}9/2018)

10/11/2018

ORDER granting ECF No. 67 Motion to remove attorney ( harles L. Cumndml‘hom thu
Electronic Service List in this case. Signed by Magistrate Judge Carl W, Hoftman on

10/1172018. (Capies have been distributed pursuant to the NEF - LH) (Entered:
10/11/2018)

12/28/2018

MOTION to remove attorney Karen A. Whelan Esq. and Rebekkah 3. Bodoff Esq. from

the Electronic Service List in this case by Plaintiff Bank of America, N.A.. (Wittig,
Deonna) (Entered: 12/28/2018)

01/02/2019

MOTION for Summary Judgment by Defendant Peccole Ranch Community Association.
i Responses due by 1/23/2019. (Attachments: # | Exhibit A, # 2 Exhibit B, # 3 Exhibit C, #

4 Exhibit D, # 3 Exhibit E, #6 E xhlb!t i ) (l)unk]ey, l‘t.tCI) l ntuLd 0”0"/‘3’0!‘))

01/02/2019

MOTION for Summary Fudg,mcnt hy l’lmnuff Bank of /\mcx ica, N A Responsu. duc I:vy

1/23/2019. (Attachments: # 1 Exhibit A, # 2 Exhibit 3, # 3 Exhibit C, # 4 Fxhibit 1D, # 3
Exhibit E, # & Exhibit F, # 7 Exhibit G, # 8 FExhibit [, # @ Exhibit I, # L0 Exhibit 3, 1L
Exhibit K, # 12 E xhlh!t [LL#I3E xlnbll M) (Wlltu},, Domm) (l mcxcd 01/02/2019)

01/02/2019

~3
[

MOTION for ‘aummaty luclg,ment hy Delendant ‘ﬂtic:ny Ray, ! [ ( ‘wcuu; 9720 II]TLhIl]g

Rail. Rcsponm c[un hly ]/7?"/201‘) (Attachments # ] Ailuhvn, Iyaci Hadclmj #2 1B x]ntnt

Y Exhibit 1, # 10 Fxhibit 1, & L1 Txhibit . # 12 Exbibit K, # L3 Exhibit L # 14 Exbibit
M) (Bohn, Michael) (EZntered: 01/02/2019) JADRS




01/03/2019

ORDER granting ECF No. 69 Motion to Remove Attorneys Karen A. Whelan Esq. and
Rebekkah B. Bodoff Esq. from Electronic Service List. Signed by Magistrate Judge Carl
W. Hoftman on 1/3/2019.(Copies have been distributed pursuant to the NEF - DRM)
{Entered: 01/03/2019)

01/22/2019

[~
e

hos

RESPONSE to 71 Motion for Summary Judgment, by Defendant Peccole Ranch
C ommumty Assmcmtxon chhcq due by 7/‘3/2()19 (l)unklay, Peter) (Entered: H/22/2019)

‘:I IPULAT l()N ] ()]{ l X L NQI(JN ()I llM] (l irst Request) o Extend Opposition

Deadlines to Motions for Summary Judgment re 71 Motion for Summary Judgment, 72
Motion for Summary Judgment, 70 Motion for Summary Judgment, by Plaintiff Bank of
America, N.A.. (Wittig, Donna} (Entered: 01/23/2019)

01/23/2019

ORDER granting ECF No. 75 Stipulation : Rt.,s.ponsa,/()ppomnon to i ( l Nos _,1 JA1, Z_
Motions for Summary Judgment due by 2/6/2019, Signed by Judge Miranda M. Du on
1/23/2019. (Copies have been distributed pursuant to the NEI - DRM) (Entered:
01/24/2019)

02/04/2019

REPLY to Rc:spons» to ZI Motmn ior ‘mmmmy Judgmcnl by Plaintill Bank of America,
intered: 02/()4/?‘0]9)

j ummary lud,t;,mcnt by Defendant Saticoy Bay, LLC Series
97”0 IIJtChmg Rail. I{Lphw due by 2/20/2019. (Attachments: # 1 Exhibit A, # 2 Exhibit B,
#3K }xhlhll C) (Bohn, Michaegl) (Entered: 02/06/2019)

Rl*‘::l‘()N‘aL to 72 Motion for Summary Judgment, by Plainii{f Bank of Amulca N A
Replies due by 2/20/2019. (Attachments: # 1 Exhibit A, # 2 Exhibit B) (Wittig, Donna)

RESPONSE to 70 Motion for Summary Judgment, by Plaintiff Bank of America, N.A..

03/04/2019

the

STIPULATION } DR EXTENSION OF llM} (l ust chueql) for the Parties 1o File
Replies ve 71 Motion for Summary Judgment, 72 Motion for Summary Judgment, 70

Motion for Summary Judgment, by Plaintiff Bank of America, N.A.. (Witlig, Donna)

02/06/2019 79
(Entered: 02/06/2019)
02/06/2019 &
Replies due by 2/20/2019 (Wittig, Dcmna) (1 nte;cd 07/()6/’»‘019)
02/19/2019 21
(Lntcrcd 02/ ] W?O l 9)
02/20/2019 s

ORDER grammg l Cl Nc) SI Stlpul&tmn to Extend the Parties’ Deadline to File Rt.,phx.&.
to ECF Nos. 70/ 71 / 72 Motions for Summary Judgment. Replies due by 3/6/2019.
Signed by Judge Miranda M. Du on 2/20/2019. (Copies have been distributed pursuant to
NEF KW) E u:lcci 02/2]/20]‘))

REPLY to 80 Rcsponse by Dc:fcndant PCLCOIL Ranch Community Association. (Dunkluy,
P(.f,u) Modltlcd on 3/4/201‘) add lmk tc: nmuon 1(1 (WI) {Entered: 03/04/2019)

CLE RKS NO FICE chaldmg, l oc,'al J{ule IC 2- Z(d) ECF No. 83 was not filed pursuant to
LR IC 2-2(d). Documents must be linked to the document to which they pertain in the
clectronic filing system. The Clerk has modified the entry to properly establish the docket-
entry relationship. Attorney is advised to properly link all finther filed documents.

RI"P[ Y to Response to 7" Moilon fm ‘-sllmmflly iudyncnt hy Defendant ‘mhmy Bay,
LLC &.c.nc,s 9720 Iimhm&, Rm (Bo]m M!LhdLl) (Entered: 03/06/2019)

RLPI..Y o Rcsponsc to 71 Motlon for “:ll!‘.mm{!y Judgment, by Plaintiff Bank of America,
| Izxhibit A) (Wltng_,, )nnna) {F ntucd 03/06/2019)

03/04/2019 84
3 (no image attm.he(i) (W l) ([ ntered: 03/()4/7‘01 )
03/06/2019 &3
03/06/2019 86
N.A. (Attachments: ff 1
03/19/2019 87

ORDERED that Plaintiff's motion fm summary judgment (1 (.‘! No. 71)is glantcd as to
Plaintiff's first claim for relief. The Court declares that Plaintiff's DOT survived the HOA

AQ89




Sale and continues to encumber the Property. Plaintiff's remaining claims are dismissed as
moot, [t is further ordered that the HOA's mation for summary judgment (ECl No. 70) is
denied as moot. It is further ordered that Saticoy Bay's motion for summary judgment
(ECF No. 72 ) is denied as moot. The Clerk of Court is directed to enter judgment in
Plaintiff's favor on its first ¢claim for relief, and on Saticoy Bay's quiet title counterclaim, in
accordance with this order, and close this case. Signed by Judge Miranda M. Du on
3/19/2019. (Copics have been distributed pursuant to the NEF - DRM) (Entered:
03/20/2019

03/20/2019

.24

JUDGMENT in favor of Plaintiff, Bank of America, N.A_. Signed by Clerk of Courl
Debra K. Kempi on 3/20/2019. (Copies have been distributed pursuant to the NEF - DRM)
(Main Document 88 replaced on 3/20/2019 to correct caption typo) (DRM). (Entered:
03/20/2019)

PACER Service Center

| Transaction Receipt

| 04/20/2019 14:28:28 -

PACER
Login:

Inpe3910:2669458:0||Clicnt Caode:

_ Search  |[2:16-cv-00660-MMD:|
pseription: |[Docket Repor )
Description: |1 mkfl_ R&,pu‘[“l Criteria: Wi |

Rillable

12 Cost: 1.20
Pages:
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ROGER P. CROTEAU & ASSOCIATES, LTD.
+ 2810 W. Charleston Bivd., Ste. 75 - Las Vegas, Nevada 89102 -

= Facsimile {7023 128-T71%

Telephone: [

16

26

28

Etectronically Fited
Si212019 8:04 PM
Steven D. Grierson

CLERK OF THE COU
OMD C%&w—/‘ ﬂ‘-ﬂ*

ROGER P, CROTEAU, ESQ.

MNevada Bar No. 4958

ROGER P. CROTEAU & ASSOCIATES, LTH.
2810 W, Charleston Blvd,, Ste. 75

Lay Vegas, Novada 89148

(702) 254-7775 (tclephone)

(702) 228-7719 (Facsimile)
crotepulawimeroteauipw.com

Attorney for Plaintff

PISTRICT COURT
CLARK COUNTY, NEVADA

SATICOY BAY, LLC, SERIES 9720
HITCHING RAIL, a Nevada limited liability Case No.: A-19-791797-C
company, Dept. No, XV
Plaintitt,
V8.

PECCOLE RANCIH COMMUNITY
ASSOCIATION, a Nevada non-profit
corporation; NEVADA ASS0CIATION
SERVICES, INC., a domestic corporation,

Defendants,

)
)
)
)
)
)
)
)
)
}
)
)
)
)
)

OPPOSITION TO MOTION TO DISMISS

COMES NOW, Plaintiff, SATICOY BAY LLC SERIES 9720 HITCHING RAIL, by and
through its attorneys, ROGER P. CROTEAU & ASSOCIATES, LTI, and hereby presents its
Opposition to Defendant, Peccole Ranch Community Association’s Motion te Dismiss (the

“HOA s Motion™).

/
i
i
i
Pape | of 40 Y720 1itching Rl
JACO1

Case Number: A«19-791797-C




ROGER P. CROTEAU & ASSOCIATES, LTD.

+ 2810 W. Charleston Blvd., Ste. 75 = Las Vegas, Nevada 89102 »

Telephone: (702) 254-7775 « Facsimile {702) 228-7719
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9
10

12

13

14

16

This Opposition is made and based upon (he attached Memorandum of Points and Authorities,
the papers and pleadings on file herein, and any oral argument that this Honorable Court may
entertain al the time of hearing of this matter.
DATED this 2" _ day of September, 2019
ROGER P. CROTEAU & ASSOCIATES, LTD.

/si TR . Croteqv
ROGER P. CROTEAU, ESQ.
Nevada Bar No, 4958
2810 W, Charleston Blvd,, Ste. 75
Las Vegas, Nevada 89102
(702) 254-7775
Artorney for Plaintiff

MEMORANDUM OF POINTS AND AUTHORITIES

INTRODUCTION

Nevada law, NRS {16 ef seq., governs the collection of assessments, charges, fines and
other swims that may be duc in & common ownership interest community or homeowners’
association concerning real property that comprise the members of the homcowners® association.
In such a scheme, the developer generally establishes the Covenants, Conditions and Restrictions
(“CC&Rs™), along with the general governing documents that are recorded when the comumon-
intercst cominunity 18 formed and run with the real property so long as the homeowner’s
assoctation s in existence, The filing and recording of the CC&Rs cstablishes the priority date of
collection subject to NRS 116.3116. As such, homeowners’ associations have the right to charge
real property owners within the common-interest community for assessments 1o cover the
homeowner’s associations’ expenscs as outlined in the CC&Rs for maintaining, governing and/or
improving the community among other things. When the sums due pursuant to the CC&Rs are
1ot paid, such as assessments and other expenses, the homeowner’s association under NRS 116
et seq. may impose a lien against the real properly which it governs, and thercafter foreclose upon
that real property subject to the CC&Rs in a non-judicial foreclosure sale.

Though non-judicial foreclosure sales in the State of Nevada are pencrally governed by

Page 2 of 40 730 Hirching Rl
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ROGER P. CROTEAU & ASSOCIATES, LTD.

Las Vegas, Nevada 89102 -

* Facsimile {7023 223
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» 2810 W. Charleston Blvd., Ste. 7
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34-7775
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Telephone: |

A

LA

6

16

NRS 107 et seq.; however, the legislatare in 1991 enacted NRS 116, as amended, to specifically
address the special needs of homeowners” associations to enforce their Hens against real property
owners in the common-interest community to ensure the survival of the homeowner’s
association. Pursuant to NRS |16, certain unique modifications to the general statutory scheme
of NRS 107 ef seq. were cnacted by the legslalure. It is the unique features of NRS 116 ef seq.
that prompted Plamtill®s Complaint; specifically, the bifurcation of the Deed of Trust priorily
info two pieces creating two very different legal and cconomic implications: (1) super-priority
and (2} sub-prionty of the Deced of Trust sccured by the real property.

In the pre-2015 version of NRS 116.3116 effective at the refevant time in this case, it
provides, in pertinent part:

NRS 116.3116 Liens against units for assessments.

1. The association has a lien on a unit for any construction penalty that is imposcd
against the unit's owner pursuant to NRS 116.310305, any assessment levied
agamst that unit or any fines imposed against the unit's owner [rom the time the
construction penalty, assessment or fine becomes due. Unless the declaration
otherwise provides, any penalties, fees, charges, late charges, (ines and interest
charged pursuant to paragraphs (§) to (n), inclusive, of subsection 1 of NRS
116.3102 arc coforceable as assessients under (his section. If an assessment is
payable in instaliments, the full amount of the assessment is a licn from the time
the first installment thereof becomes due.

2. A lien under this scction is prior to all other liens and encumbrances on a wnit
oxcept: '

{(a) Liens and encumbrances recorded before the recordation of the declaration
and, in a cooperative, liens and encumbrances which the association creatces,
assumes or takes subject to;

(b)Y A first sccurity intercst on the unit recorded beflore the date on which the
asscssment sought to be enforced became delinguent or, in a cooperative, the first
security interest encumbering onky the unit's owner's interest and perfected hefore
the date on which the assessment sought to be enforeed became d]c:iincmc:m:; and

(c) Liens [or real estate taxes and other governmental assessments or charges
against the umt or cooperative.

The lien is also prior to all security inlerests described in paragraph (b) to the
extent of any charges incurred by the association on a unit pursuant to NRS
116.310312 and to the extent of the assessments for common ¢xpenses based on
the periodic budget adopted by the association pursuant to NRS 116,3115 which
would have become duc in the absence of aceeleralion during the 9 months
immediately preceding institution of an action 1o enforce the lien, unless federal

Pagc 3of 40 Y730 §litching Rail

JAD93




ROGER P. CROTEAU & ASSOCIATES, LTD.

+ 2810 W, Charleston Blvd,, Ste. 75 » Las Vegas, Nevada 89102 »

o

Felephone: (702) 254-7775 « Facsimile {7023 228-771%

P FE .

)

regulations adopted by the Fedcral llome Loan Mortgage Corporation or the
Federal National Mortgage Association require a shorter period of priority for the
lien. If federal reguiations adopted by the Federal Home Loan Mortgage
Corporation or the Federal National Mortgage Association require a shorter period
of priority for the lien, the pm-iud during which the lien is prior to all security
intevests described in paragraph (b) must be determined in accordance with those
[ederal regulations, except that notwithstanding the provisions of the federal
regulations, the period of pxmnty for the licn must not be less than the & months
munediately preceding institution of an action to enforce the lien. This subsection
docs not affect the priority of mechanics' or materialmen's liens, or the priority of
Hens for other assessments made by the association.

* * %
n SFR Investments Pool I v, U.S. Bank, 334 P.3d 408 (Nev, 2014) the Nevada Supreme
Court stated:
As 1o first deeds of trust, NRS 116.3116(2) thus splits an HOA lien mto two
picces, a superpriority piece and a subpriority piece. The superpriofily picee,
consisting of the Jast nine mcmthb of unpaid HOA dues and maintenance and
nuisance-abaternent charges, is "prior to" a first deed of trust. The subpriornty
piece, consisting of all other HOA fees or asscssments, is subordinate to a first
dead of trust, Sce SFR Investments Pool v, U8, Bank, 334 P3d at 411 ("5FR
Investments™).
NRSE 116.3116(2)bh) makes a homeowner’s association’s lien for assessments juntor to a
Deced of Trust beneficiary’s secured interest in the real property; with one hmited exception,
provided for in NRS 116,31 16(2)¢), & homcowner’s association’s Hen is senior in priority to a
Deed of Trust beneficiary’s secured interest “to the extent ol any charges incurred by the
association on a umit pursuant to NRS 116310312 and to the extent of the assessments for
common expenses based on the periodic budget adopted by the association pursuant to NRS
116.3115 which would have become due 1n the absence of acceleration during the 9 months
immediately preceding institution of an action to enforce the hen. ..." NRE 116.3116(2)(c). In
Nevada, when a homeowners association properly lorecloses upon a Hen containing a Super
Priority lien component, such foreclosure extinguishes a Deed of Trust, If the homcowner’s
association does not properly foreclose on a Super Priority homeowner’s association lien or the
Super Priority porlion is patd before the foreclosure sale, the homeowner’s association
foreclosure sale does not extinguish the Deed of Trust.
The facts as alleped in this Complaint create an issuc of first impression in the State of
Nevada, As the courl is aware, the statutory foreclosure scheme of NRS 16,3116 and related

Tage 4 of 40 720 L irching Kall
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sections creates unique bifurcated priority liens related to the Deed of Trust. Under NRS 107,
non-judicial foreclosure sales where the bidders at NRS 107 er seq. sales have availabie public
information regarding the priority of the deed of trust being foreclosed, the priority of the Deed
of Trust at the homeowner’s association foreclosure sale cannot be determined by a bidder at the
homeowner’s association forcelosure sale from a review of public information, record searches,
title reports or other means commonty and regularly relied upon by bidders in NRS 107 e7 seq.
sales,

Generally, forectosure trustees in NRS 107 e/ seq. sales have no duty to the bidders of the
property bemg foreclosed upon. The body of common law has developed from the precept that
information exists in the public domain to conduct reasonable due diligence under the
circumstances to properly inform a poiential bidder, however, that information is not available
under any circumstances to the bidder in a NRS 116 ef seq. sale.

This case focuses on the duties and obligations owed by a homeowner’s association by
and through its agent, the foreclosure trustee (o inform the bidders at the forcclosure sale as to the
bifurcaled status of the Deed of Trust secured by the property. The question is with or without
inquiry from an NRS 116 bidder and certainly to the actual purchaser of the homeowner’s
foreclosure sale, does that homeowner's assaciation and/or its foreclosure trustee have an
obligation of good faith and candor to the NRS 116 foreclosure bidders to disclose any allempted
and/or actual tender of (he Super Priority licn amounts, thereby rendering the sale subject to the
Deed of Trust or not?

STATEMENT OF FACTS
1. Plaintilf, Saticoy Bay, LLC, Scrics 9720 Hitching Rail (“Saticoy Bay™), is the current
owner of real property localed at 9720 Hitching Rail, Las Vegas Nevada 89117 (APN

163-06-110-095) (the “Property ™). Complaint 92
2. Saticoy acquired title to the Property by Foreclosure Deed dated February 14, 2014, by

and through a homeowners association len forcclosure sale conducted on February 14,

2004 (“HOA Foreclosure Sale”™), by Nevada Association Services, Tne., (“HOA4 Trustee™),

on behalf of Peceele Ranch Community Assoctation, (“//04). The Foreclosure Deed

PE[HG 4 of (‘U Y29 Hiwling Rail
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6.

was recorded in the Clark County Recorder’s Office on February 18, 2014 ("HOA
Foreclosure Deed”). Complaint 3%

Under Nevada law, homeowner’s associations have the right to charge property owners
residing within the community assessments to cover the homecowner’s associations’
expenses for mainlaming or improving the commuiuty, among other things, Complaint 18
When the assessments are not paid, the homeowner’s association may impose a lien
against real property which it governs and thereafier foreclose on such lien. Complaint 4%
NRS 116.3116 makes a homeowner’s association’s lien for assessments junior to a first
deed of trust beneficiary’s secured interest in the property, with one limited exception; a
homeowner's association’s lien is senior to a deed of trust beneficiary’s secured intlerest
“to the extent of any charges incurred by the association on a unit pursuant to NRS
F16.310312 and to the extent of the assessments for common expenses based on the
periodic budgel adopted by the association pursuant to NRS 116.3115 which would have
become due in the absence of acceleration during the 9 months immediately preceding
institution of an action to enforce the lien.” NRS 116.3116(2)(c). Complaint Y1)

In Nevada, when a homeowners association properly forecloses upon a Hen containing a
Super Priority lien component, such foreclosure extinguishes a first deed of trust.
Complaint §11

On or about April 25, 2003, FEdna Scott, an unmarricd woman (the “Former Owner™)
refinanced the Property. Former Owner obtained a loan sccured by the Property from
Republic Movtgage, LLC ( “Lender”), that is evidenced by a deed of trust between the
Former Owner and Lender, recorded against the Property on Aprif 30, 2003 (“Loan™), for
the loan amount of $163,567.00 (“Deced of Trust™). The Decd of Trust provides that
Mortgage Electronic Registration Services (“MERS™) 1s beneliciary, as nominee for
Lender and Lender™s successors and assigns. The Deed of Trust was in the amount of
$163,567.00, and the Deed of Trust was recorded in the Clark County Recorder’s office
on April 30, 2003, Complaint 412

The Former Owner executed a Planned Unit Development Rider along with the Deed of

Page 6 of 40 9730 Hitching Rail
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10.

14,

Trust on April 25, 2003. Complaint §13

On November 8, 201}, Republic Mortgage, LLC, assigned its benelicial interest by
Assigninent of Deed ol Trust to Bank of America, N.A. ("BANA™ and/or "Lender ) and
recorded the document in Clark County Recorder’s Office on November 14, 2011,
Complaint 114

The Former Owner of the Property failed to pay to HOA all amounts duc (o pursuant to
HOA's governing documents, Complaint 415

Accordingly, on Qctober 3, 2011, HOA Trustee, on behalf of HOA, recorded a Notice of
Delinguent Assessment Lien (“HQA Lien™). The QA Licn stated that the amount due to
the HOA was $1,434.04, as of September 28, 2011, plus continuing asscssments, intorcst,
late charges, costs, and attorney’s fees. Complaint §16

On December 29, 2011, HOA Trustee, on behalf of the HOA, recorded a Notice of
Default and Election to Self Under lHomeowners Association Lien (“NOD™) against the
Property. The NOID stated the amount due to the HOA was $2,600.78 as of December 27,
2011, plus continning assessments, late fees, collection fees, interest and attomey’s foes
and costs, Complaint 117

On or about Pecember 4, 2013, after the NOD was recorded, BANA, through counsel
Miles, Bauer, Bergsirom & Winters, LLP (“Miles Baver”) contacted the HOA Trustee
and HOA via U.S. Mail and requested adequate proof of the super priority amount of
assessments by providing a breakdown of up to nine (9) months of common HOA
assessments in order for BANA to calculate the Super Priority Licn Amount in an
ostensible attempt (o deternine the amount the HOA Lien entitled (o super prionty
(“Super Priority Lien Amount™), Complaint §18

Miles Bauer requested the HOA arrears in an attempt to pay the Super Priority Licn
Amount of the HOA Lien. Complaint Y19

Miles Bauer used a Statement of Account from HOA Trustee, for a different property in
the same HOA (o determing an cstimated payment of the Super Priority Licn Amount
good lth payofl. Complaint 920

l"ugu Tol 40 9720 el Wail
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21,

22,

On January 10, 2014, BANA, through Miles Bauer, provided a payment of $585.00 to the
HOA Trustee, which included payment of up to nine months of delinguent asscssments
(the “Atempted Payment™)., Complaint 421

HOA Trustee, on behalf of the HOA, rejected BANA's Attempled Payment of
E385.00.Compluimi 422

On January 23, 2014, HOA Trustee, on behalf of the HOA, recorded a Notice of Sale
against the Property (“NO3”). The NOS provided that the total amount due the HOA was
$6,614.20 and sct a sale datc for the Property of February 14, 2014, at 10:00 A.M., 1o be
held at Nevada Association Services, Conyrlaint §23

On February 14, 2014, HOA Trustee then proceeded to non-judicial foreclosure sale on
the Property and recorded the HOA Foreclosure Deed on February 18, 2014, which stated
that the MOA Trustee sold the THOAs interest in the Property to the Plaintiff at the HOA
Forcclosure Sale [or the highest bid amount of $51,500.00. Complaint 424

The Foreclosure Sale created excess procecds, Complaing Y25

Afler the Notice of Defaull was recorded, BANA, the purported holder of the Decd of
Trust recorded against the Property, through its counsel, Miles Bauer, contacted HOA
Trustee and HOA and requested all amounts due the HOA by the Former Owners, upon
mformation and belicl, Miles Bauer requested the sums doe to the HOA by the Former
Owners so it could calculate the breakdown of up 1o nine (9) months of common HOA
assessments in order for BANA to caleulate the Super Priority Lien Amount in an
ostensible attempl 1o defermine the amount of the HOA Lien entitled to Super Priority
over the Decd of Trust. Complaint 420

I none of the recorded documents, nor i any other notice recorded with the Clark
County Recorder's Office, did HOA and/or HOA Trustee specify or disclose that any
individual or entity, including but not limited to BANA, had attempted to pay any porlion
of the HOA Licn in advance ol the HOA Torecloswre Sate, Complaint 427

Plaintiff appeared at the [HOA Foreclosure Sale and presented the prevaling bid in the
amount of $51,500.00, thereby purchasing the Property for said amount. Complaint 28
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Neither HOA nor HOA Trustee informed or advised the bidders and potential bidders at
the HOA Foreclosure Sate, either orally or in writing, that any individual or entity had
attempted to pay the Super Priority Licn Amount, Complaint 429

As of the HOA Forcclosure Sale, the debt owed to Lender by the Former Owner of the
Property pursuant 1o the Loan secured by the Deed of Trust significantly exceeded the fair
market value of the Property at the time of the HOA Foreclosure Sale. Complaint 130
Lender alleges that its Attempted Payment of the Super Priority Lien Amount served to
satisfy and discharge the Super Priority Lien Amount, thereby changing the priority of the
HOA Lien vis a vis the Deed of Trust. Complaint §31

Lender alleges that as a result of its Attempted Payment of the Super Priority Lien
Amount, the purchaser of the Property, the Plaintiff, at the HQA Foreclosure Sale
acquired title to the Property subject to the Deed of Trust, Complaint §32

If the bidders and potential bidders at the HOA Foreclosure Sale weore aware thal an
individual or entily had atempled to pay the Super Priority Lien Amount and/or by means
of the Attempted Payment prior to the HOA Foreclosure Sale and that the Property was
therefore ostensibly being sold subject to the Deed of Trust, the bidders and potential
bidders would not have bid on the Property, Complaint 433

Had the Property not been sold at the HOA Foreclosure Sale, HOA and HOA Truslee
woukd not have received payment, interest, fees, collection costs and assessments related
to the Property and these sums would have remained unpaid. Complaint 434

HOA Trustee acted as an agent ol HOA. Complaint 135

HOA is responsible for the actions and inactions of HOA Trustee pursuant lo the doctrine
of respondeat superior. Congalaint 36

HOA and HOA Trustee conspired together to hide matertal information related to the
Property: the HOA Licn; the Attempted Payment of the Super Priovity Licn Amount; the
rejection of such payment or Atempted Paymen(; and the priority of the HOA Lien vis a
vis the Deed of Trust, from the bidders and potential bidders at the HOA Foreclosure
Sale, Complaint §37
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The information related to any Attempled Payment or payments made by Lender, BANA,
the homoeowner or others to the Super Priority Lien Amount was not recorded and would
only be known by BANA, Lender, the HOA and HOA Trustecs, Complaint 38
HOA and HOA Trustee conspired to withhold and hide the aforementioned information
tor thetr own cconomic gain and o the detriment of the bidders and potential bidders at
the HOA Foreclosure Sale. Complaint 439
It was Plaintifi”s practice and procedure that when it would attend NRS 116 sales, by and
through its Trustee, al alt times relevant to this case, the Trustee would attempt to
ascertain whether anyone had attempted to or did tender any payment regarding the
homcowner assoctation’s Hen, including but not Hnnjed to the Attempted Payment. See
Declaration of Eddie Haddad attached hereto as Exhibit 1, and incorporated herein by
reference (the “Declararion’™),
At all time relevant to this matter, if the Plaintiff had learned of a “tender” cither having
been attempted or made, the Plaintiff would not purchase the Property offered in that
HOA Foreclosure Sale. See Declaration.
BANA first disclosed the Attempted Payment by BANA/Lender to the HOA Trustee in
BANA’s Complaint, filed on March 25, 2016, and served on the Plaintiff afler March 25,
2016 (“Discovery ™) in the United States District Court Case No. 2:16-¢v-00660 (the
“Case’). Complaint 440, Seec Exhibit 2.

PROCEDURAL BACKGROUND

In the Casc, BANA sucd the THOA, the HOA Trusice and Saticoy Bay. In the Casg,

Lender brought claims for Quiet Title / Declaratory Judgment against all Defendants, Breach of

NRS 116.1113 againsi the HOA and HOA Trusice, Wrongful Foreclosure against the HOA and

HOA Trustee, and Injunctve Reliel against Saticoy Bay. See Exlibit 2. Saticoy couniterclaimed

against the Lender Tor quiet title and declaratory relief claims. Saticoy did not elect to sue the

HOA and/or the HOA Trustee in the Casc. None of the allegations sct forth in this Complaint

would require & compulsory claim by Saticoy in the Case against the HOA and/or HOA Trustee.

saticoy filed this Complaint on March 26, 2019 to preserve its three (3) year statute of limitations
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pursuant Lo NRS 11.190 (a) - (d). The Case Court upheld BANA’s tender by the Attempted
Payment and determined that the Deed of Trust survived.

LEGAL ARGUMENT

A. STATEMENT OF THE LAW

A complaint should not be dismissed for insufficiency, for failure to state a cause of
action, unless it appears to a cerlainly that the Plaintifl is entitled to no reliet under any set of
facts which could be proven in support of the claim. Zalk-Josephy Co. V. Wells Cargo, Inc., 81
Nev, 163,400 P.2d 621 (1965). On a motion to dismiss for failure to state a claim for relief, the
trial court, and the Supreme Court must draw cvery fair intendment in favor of the plaintiff.
Merluzi v. Larson, 96 Nev. 409, 610 P.2d 739 (1980), overruled on the other grounds, 100 Nev.
568, 796 P.2d 592 (1990). When tested by a subdivision (b)(5) motion to dismiss for failure to
state a claim upon which relief can be granted the allegations of the complaint inust be accepied
as wue. Hynds Plumbing & Heating Co, V. Clark County School District, 94 Nev. 776, 587 P.2d
131 (1978). A trial court may dismiss a complaint only if it appears to a certainty that a
plaintiff can prove ne set of facts which would entitle him to relicf; all allegations pled must
be accepted as true. Bergmann v. Bovee, 109 Nev, 670, 856 P.2d 560 (1993) (Emphasis added).
In the event that 2 motion asserting N.R.C.I. §12(b)(5) presents matters outside the pleading
which are not excluded by the court, the motion shall be treated as one for summary judgment
and disposed of as provided in N.R.CP. §56. See NR.CP. §12(b).

Pursuant 1o N.R.C.P. §56, two substantive requirements must be met before a Court may
granl a motion for sumtnary judgment: (1) there nust be no genuine issue as to any material fact;
and, (2) the moving party must be entitled to judgment as a matter of law. Fyssakis v. Knight
Fauipment Corp., 108 Nov. 212, 826 P.2d 570 (1992). Summary judgment is appropiate under
NRCP 56 when the pleadings, depositions, answers to interrogatories, admissions, and affidavits,
if any, that arc properly before the court demonstrate that no genune issue of material fact exists,
and the moving patty is entitled to judgment as a matter of law. Wood v. Safeway, 121 NEV.
Adv, Op. 73, 121 P.3d 1026 (Qctober, 2005) citing Pegasus v. Reno Newspapers, inc,, 118 Nev.
at 713, 57 P.3d at 87 (2003). In deciding whether these requirements have been met, the Court
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must first determine, in the light most favorable to the non-moving party “whether issues of
material facl exist, thus precluding judgment by summary proceeding.” Nutional Union Fire Ins.
Co. of Pittsburgh v. Pratt & Whitney Canada, Inc., 107 Nev, 535, 815 P.2d 601, 602 (1991).

The Nevada Supreme Court has indicated that Suminary Judgment s a drastic remedy
and that the trial judges should exercise great care in granting such motions. Pine v. Leavint, 84
Nev. 507, 445 P.2d 942 (1968); Oliver v. Barrick Goldstrike Mines, 111 Nev. 1338, 905 P.2d
1o8 (1995). “Actions for declaratory relief are governed by the same liberal pleading standards
that are applied in other civil actions.” Sce Brefiant v. Preferred Equities Corp., 109 Nev. 842,
8406, 858 P.2d 1258, 1260-61 (1993). “The formal sufficiency of a ¢laiin is governed by NRCP
&(a), which requires only that the claim, shall contain (1} a short and plan statement of the claim
showing that the pleader is entitled to relief, and (2) a demand for judgment for the rehef to
which he deems bimself entitled.” See i, (quoting NRCP 8(a)).

Bascd upon the facts asseried in Plaintiffs Complaint, which must be taken as true, the
Court should deny thie HOA's Motion. Furtlier, should the Court conclude that the HOA s
Motion should be evaluated ag a Motion for Summary Judgment or Partial Sunmtmary Judgmient,
the Court should also deny the HOA’s Motion as genuine issues of material fact remain and
Defendants are not entitled to judgment as a matter of law,

B. SATICOYS CLAIMS ARE NOT SUBJECT TO DISMISSAL FOR LACK OF
MEDIATION PURSUANT TO NRS 38310

saticoy’s allegations in the Complaimt relate to matters up (o and including Saticoy’s
purchasc of the Property at the HOA Foreclosure Sale. Saticoy’s allegations as pled in the
Complaint include four (4) causes of action: (1) Intentional, or alternatively, Negligent
Misrepresentation; (2) NRS 116.1113 Breach of Duty of Good Faith and Candor; (3) Civil
Conspiracy among the HOA and the HOA Trustec; and (4) Violation of NRS 113, et seq.
Against Delendants, These allegations do not implicate the mediation provisions of NRS 38,310,
The provisions of NRS 38310 provides as follows:

b, No civil action based upon a claim relating to:

{a) The interpretation, application or enforcement of any covenants, conditions
or restyictions applicable to residential property or any bylaws, rules or regulations
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| adopled by an associalion; or
2 (b) The procedures used for increasing, decreasing or imposing additional
asgessments upon residential property, may be commenced it any court in this
3 State unless the action has been submitted (o mediation or, il the parties agree, has
been referred to a program pursuant to the provisions of NRS 38.300 to 38.360,
4 inclusive, and, if the civil action concerns real estate within a planned community
subject to the provisions of chapter 116 of NRS or real estate within a
5 condontinium hotel subject o the provisions of chapler 116B of NRS, all
adminisirative procedures specificd in any covenants, conditions or restrictions
6 applicable to the property or in any bylaws, rules and regulations of an association
have been exbausted,
7
. 2. A court shall dismiss any civil action which 1s commenced in violation of
8 the provisions of subscetion I,
9 NRS 38.300 provides that:
10 1. “Agsessments” means:
11 (a2} Any charge which ap association may impose against an owner of
residential property pursuant to a declaration of covenanls, condittons and
12 restrictions, including any late charges, intcrest and costs of collecting the
charges; and
13
() Any penaltics, fines, fees and other charges which may be imposed by an
14 associalion pursuant o paragraphs (j) to (n), inclusive, of subsection 1 of NRS
1163102 or subscctions 10, 11 and 12 of NRS 116R. 420
15 .
_ 3. “Civil action” mcludes an action [or money damages or equitable relicf, The
16 term does not include an action in equity for injunctive relief in which there is an
immediate threat of irreparable harm, or an action relating to the title to
17 residential property.
18
5. “Program™ means a program cstablished by the Division under which a
19 person, including, without Himitation, a referee or hearing officer, can render
decistons on disputes relating to:
20 o .
(a) The interpretation, application or enforcement of any covenants, conditions
21 or restrictions applicable to residential property or any bylaws, rules or regulations
adopicd by an association; or
22 _
(b) The procedures used for increasing, decreasing or imposing additional
23 assessntents upon residential property.
24 || Emphasis added.
25 The prohibition of fHing a civil action absent a mediation pursuant to NRS 38310 relate
26 | to two (2) types of claims against the HOA. The first type ol a “civil action™ that must be
27 | mediated relates to the “interpretation, application or cnforcement of the CC&R’s that hag
28 | nothing to do with the atlegations of this Complaint. As pled, Saticoy alleges that the HOA by
Page 13 of 40 472011 litehing Eail
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and through the HOA Trustee as its agent, intentionally or negligentty misrepresenied at the time
of the HOA Foreclosure Sale that no tender of the Super Priority Licn Amount and/or Attempted
Payment had occurred. Saticoy does not require an interpretation of the CC&R's, but it does ask
this Court lo mterpret the statutory and comnion law mandales pursuant to NRS 116 concerning
its misrepresentation claim and NRS 116.1113 claim for good Faith and candor in the
performance of obligations and its duties. In addition, the Court will be required to determine if
NRS 113,130 and NRS 113 ef seq. generally mandates thai the HOA and the HOA Trustee
provide disclosurcs as discussed further herein.

The second type of claiim that requires mediation pursuant to NRS 38,310 are claims
based upon the “procedures vsed for increasing, decreasing or imposing additional
assessments...” that has nothing to do with the ¢laims raised in this Complaint.

Finally, NRS 38.300(3) provides that a “civil action” is not deemed 1o be an action
relating to the title to residential property. Though the damages alleged by Saticoy are related to
the Deed of Trust not being extinguished, it 15 analogous in the sense that the Propertly is over
encumbered and subject to forcclosure by the Lender pursuant to the unextinguished Deed of
Trust based upon he Attempled Payment.

Contrary to the HOAs atlegations that the Court lacks subject matter jurisdiction, NRS
38.310 1s not applicable to the instant litigation and does not divest the Court of jurisdiction in
this case. The Court does not need to even review the CC&Rs to adjudicate the claims in this
casc, it must look to NRS 116 ¢f seq. and NRS 113 ¢/ seq. to interpret the statute and the
cotnmon law. In the thousands of cases brought during the period when the courts have toiled
with interpreting NRS 116, Plaintiff is unaware of any previous assertion of NRS 38.300 ef seq.
as a bar or even as needing a mandated prentediation before filing a civil action,

The HOA cites McKnight Family, LLP v. ddept Memt., 310 P.3d 555, 129 Nev. 610
(Nev. 2013), as controlling in this case. The McKnight holding was based upon a lien for
delinguent assessments that allegedly was improperly calenlated and wrongfully asscried by the
HOA and did require interpretation of the CC&R s since it was a dispute “under NRS 116 after a
dispute over allegedly unpaid assessments,” & at 557, In McKnight, (he Courl noted that “an
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action is exempt from the NRS 38.310 requirements if the action relates to an individual’s right
to posscss his or her property.” Id at 558, MeKnight citing Hamm v, Arrowereek Homeowner's
Assn, 124 Nev, 290, 183 P.3d 895(2008), stated that in Hamm the Court “delermuned that a threat
of foreclosure constitules a danger of irreparable harm because the land is unique.” McKnight at
558 (quoting Hamnn at 297).

In MeKnight, the claims all cmanated from the failure of the unit owner to pay
assessiments and the homeowner’s agsociation’s subsequent foreclosure of the Property against a
homeowner/imember of the homeowner’s association, The negligence claims in McKnight
concerned the payments Mr. McKnight made to the homeowner’s association. /i at 558. Mr.
McKnight's breach of contract claims related to the obligations and duties set forth in the
homeowner's association’s CC&Rs. /. Mr, McKnight and homcowner's association are partics
to the CC&R’s and do have a contractual relationship. The allegations of this Complamnt do not
sound in breach of contract as the alleged misconduct cccurred during the sale, pursuant to
violations of statutes. Mr. McKnight also brought a wrongful foreclosure action based upon the
dispute regarding unpaid assessments, but that claim was based upon the homeowner’s
association’s failure to adhere with the provisions of the CC&Rs, and in that circumstance would
be governed by NRS 38.310. For all matters raised in this Complaint, Saticoy was 1ot a party o
the CC&Rs until the HOA Foreclosure Sale was completed. The Compliant does not seck
damages from its involvement with the HOA or governing CC&Rs, but to matters feading up to
and including the HOA Foreclosure Sale.

The Court is asked in this case to interpret the mandates of NRS 116.1113 and NRS
113,130 and their related sections along with common law 1o determine if the HOA Trustee, as
agent for the HOA, had a duty to third-party bidders at the Foreclosure Sale to disclose any
“tender” of the Super Priority Lien Amount and/or Attempted Payment to the HHOA Tiustee
and/or the HOA or their respective obligations to provide the mandated disclosures under NRS
113,130 that would obligate the HOA and HOA Trustee to disclose relevant information to
Saticoy Bay. NRS 38.310 is not implicated in the allcgations of this Complaint. Also of note,
NRS 38.310 15 simply not applicable to the allegations agamst the HOA Trustec,
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C. THE HOA HAS A DUTY TO DISCLOSE THE ATTEMPTED PAYMENT T0O
THE PURCHASER AT AN HOA FORECLOSURE SALE

The Defendants have a duty to disclose the Attempted Payment to a Purchaser at the
HOA Foreclosure Sale pursuant to NRS 1161113 and NRS 113,130, At the time and place of
the HOA Forcelosure Sale, the HOA, by and through its agent, the HOA Trustee, enfers into a
sale contract by the function of the auction conducied by the HOA. Inhercatly, the malcrial
aspects of the factors affecting the lien priority of the secured debt that are only known solely Lo
the HOA, HOA Trustec, Lender and BANA arc material to the HOA Lien being foreclosed upon
and must be disclosed to the HOA Forcclosure Sale bidders, To infer otherwise, would destroy
the statutory scheme of NRS 116 sales.

The disclosure of the Attempted Payment to Saticoy Bay is a material fact that the HOA
and HOA Trust were obligated to disclose to the Plaintiff, As the Supreme Court of Nevada
provided in Noonan v. Bayview Loan Servicing, LLC, 2019 Nev, Unpub, LEXIS 428 p, 2-3, 438
P.3d 335, 2019 WL 1552690 (April 8, 2019, Nevada):

Finally, the Noonans challenge the district court’s summary judgment in favor of

Hampton & Hampton Collections, LLC, on their negligent misrepresentation and

deceptive trade practices claims, Summary judgment was inappropriate on the

negligent misrepresentation ciaim because Hampton neither made an affirmative

false statement nor omitted a material fact it was bound o disclose. See Halcrow,

Inc. V. Eighth Judicial Dist. Cowrt, 129 Nev 394, 400, 302 P.2d 1148, 1153

(2013} (providing the clements for a negligent misrepresentation lem), Nelson v.

Heer, 123 Nev. 217, 225, 163 P.3d. 420, 426 (2007) (*[The suppression or

omission of material fact which a pmly i5 bound in good faith to disclose is

equivalent to a false representation.” (internal quotation marks omitted)).

Compare NRS 116.31162(1)(b)(3)1) (2017) (requiring an HOA to disclosure if

tender of the superpriority portion of the lien has been made), with NRS

116.31162 (2013) (not requiring any such disclosure). The Noonans’ deceptive

trade practices claim fails under NRS 598.092(8) for the same reason.

In this case, Plaintiff has alleged that it attempted to ascertain whether any tender
payment of any type, including the Attempled Payment, was made by any party to the FIOA
and/or HOA Trastee before the HOA Foreclosure Sale, without any success. The Noanan courl

stated that the .. Hampton ncither made an affirmative false statement nor omitted a material

fact 1t was hound to disclose.” Id. The Noonan decision rendered a tactual determination on a

"This was the version of the statute in place at the time of the HOA Forecloswe Sale,
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material fact question of whether Hampton & [Hampton made “an affirmanve false statement nor
omitted a material fact it was bound to disclose” in the case. Like Noonan, the facts of this case
require such a factual determination that precludes dismissal. The Noosan court does not
consider the arguments reviewed and presented herein on NRS 116.1113 and NRS 113,130 and
its analysis.

Int Bank of America, NA. v. SFR Invs, Pool 1, LLC, 427 . 3d 113; 2018 Nev. LEXIS 73,
134 Nev. Adv. Rep. 72 (2018), the Nevada Supreime Court determined that a tendering bank has
no obligation to disclose but that is not the case with the HOA and the HOA Trustee, /n Bank of
America, N.A., the Court addressed the issue of whether the bank, the party making the tender,
had a duty o record a partial reconveyance or other recorded document to be placed in the ¢hain
ol title to the property of its secured lien to acknowledge the tender by the bank. fd. The Court
opined as follows;

NRS 111.315 states that "[e] very conveyance of real property, and every
instrument of writing sctting forth an agreement to convey any real property, or
whereby any real property may be affected, proved acknowledged and certified in
the manner prescribed in this chapter . . . shall be recorded .. . " NRS 111.010
defines conveyance as "every instrument in writing, except a last will and
testament . . . by which any estate or inlerest in lands is created, alienated,
assigned or surrendered.” Thus, when an intevest in land is created, alienated,
assigned, or surendered, the instrunient documenting the transaction must be
recorded.

By its plain text, NRS 111,315 does not apply to Bank of America's tender.
Tendering the superpriority portion ol an HOA lien docs not create, alienate,
assign, or surrender an interest in land, Rather, it preserves a pre-existing intcrest,
which does not require recording. See Baxter Dunaway, Intcrests and
Conveyances Qutside Acts—Recordable Interests, 4 L. of Distressed Real Est. §
40:8 (2018) ("[DJocuments which do not creale or transler mterests m land arc
often held to be nonrecordable; the records, after all, are not a public bulletin
board.”). SFR's argument that the tender was an instroment dficclmg real property
is unpersuasive. NRS FEL31S pertaing to written mstruments "sctting forth an
agrecement . . . whereby any real property may be affected . . . in the manner
prescribed in this chapter . . . ." (Emphasis added.) NRS C]mpter 111 governs the
creation, alienation, assigninent, or surrendering of property interests, and their
subscquent recording. Bank of America's tender did not bring about any of these
actions, and therefore did not affect the properly as prescribed in NRS Chapter
111. Accordingly, NRS 111.315 did not require Bank of America to record ils
tender,

NRS 106.220 provides that "[a]ny instrument by which any mortgage or deed of
trust of, lien upon or interest in real property is subordinated or warved as 1o
priority, must ... be recorded | .. " The statute further states that "[t]he instrument
is ot enforceable under this chapter or chapter 107 of NRS unless and until it is
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recorded.” HN1O NRS Chapter 106 does not define instrument as used in NRS
106.220, but Black's Law Dictionary defines the torm as "[a] written [¥120] legal
docuinent that defines rights, duties, entitlements, or liabilities, such as a statute,
contract, will, promissory note, or share certificate.” Instrument, Black's Law
Dictionary (10th ed, 2014), Thus, NRS 106.220 applics when a written legal
document subordinates or waives the priority of a mortgage, deed of trust, lien, or
interest in real property.

The changes in the lien priority caused by Bank of America's tender do not invoke
NRS 106.220' recording requirements. Generally, the creation and release of a
lien cause prierity changes in a proporty's interests as a result of a written legal
document. But Bank of America's tender cured the defauit and prevented
foreclosure as to the superpriority portion of the HOA's lien by operation of law.
See. NRS T16.3116; 53 C.1L5. Liens § 14 (2017) ("A statutory lien is created and
delined by the legislature. The character, operation and [**12] extent of a
statutory lien arc asccrtained solely from the terms of the statute."). NRS Chapler
116's statutory scheme allows banks to tender the payment needed to satisty the
supcrpriority portion of the HOA Hen and mamtain its senfor interest as the {irst
deed of trust holder, NRS 116.3116(1)-(3); sce also Unif, Comimon Interest
Ownership Act (UCIOA) § 3-116 cmt, (amended 2008), 7 pt. 2 U.L.A. 124 (2009}
("As a practical matter, secured lenders will most likely pay the [9] months'
assessments demanded by the association rather than having the association
foreclose on the unit."). Thus, under the splil-lien scheme, tender of the
superpriority portion of an HOA Hen satisfies that portion of the lich by operation
of law. Because the Hen is not discharged by using an instrument, NRS Chapter
106 does not apply. Bank of America, N.A., 427 P.3d 119-120.

The concept dealt with by the Court in Bank of America, N.A. was that the bank need do nothing
other than pay the Super Priority Lien Amount portion of the HOA Lien to preserve its interest as
nothmg changes at that point for the bank. In other words, the HOA Lien is not an event that
occurs to divest the bank of its security mterest i the Property if it pays the superpriority portion
of the HOA Lien. The party that needs (0 acknowledge the Attempted Payment is the HOA and
HOA Trustee as they are offering the Property for sale to the bidders at the HOA Forcclosure
Sale.

D. DEFENDANTS FAILED TO CONDUCT THEIR OBLIGATIONS IN GOOD
FAITH UNDER NRS§ 116.1113.

The Court should deny the HOAs Mation, because Plaintiffs Complaint adequately
states claims Tor relicf consistent with their obligation of good faith, honesty-in-facl, reasonable
standards of fair dealing and candor pursuani 1o NRS §116.1113 and NRS 113.130. The HOA
argues that PlaintifT fails to cite to any provision within NRS Chapter 116 that contains an
obligation or duty of good faith to the Parchaser, thus alleging that NRS §116.1113 is not
tmplicated. However, Plaintifl respectfully disagrees. NRS §116.1113 is not only implicated but
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clearly poverns the parties” performance, Even if claims under NRS 113,130 are deemed to not
be imely filed, the mandates of NRS 113,130 constitutle a breach of the HOA Foreclosure Deed
referencing that the HOA Trustee “has complied with all requirements of Jaw, including but not

limited 10...” See Exhibit I3 to the HOA s Motion,

NRS §116.1113 provides, “[e}very contract or duty governed by this chapter imposcs an
obligation of good faith in its performance or enforcement.” NRS 16,1113 provides that in
every contract or duty governed by [NRS 116] the actions of the HOA and the HOA Trustee
leading up to and including the HOA Foreclosure Sale provide that a duty of good faith regarding
the HOA's perlormance in its enforcement of the provisions included in NRS Chapter 116
constitute the foreclosure sale and selling the Property to a purchaser that will eventually be a
member of the HOA, Plaintiff allcges that the HOA and the HOA Trustee’s actions were not
conducted in good faith. See Complaint. Plaintff further alleges that the HOA and the HOA
Trustee intentionally and/or negligently misrepresented the conditions present at the time it
conducted the HOA Foreclosure Sale. Sec Complaint.

The duties of good faith and fair dealing go hand and hand with the daty of candor. For
example, the Restatement (Sccond) of Contracts, § 205, expressly provides that "every contract
imposes upon cach party a duty of good faith and fair dealing in its performance and in its
enforcement.” Restal. 2d of Contracts, § 205 (2nd 1981). Comment (d) io Scction 205 furiher
suggests: “fair dealing may require morc than honesty.” Accordingly, the duty of candor 15 an
integral component of the duty of fair dealing, Though a contract interpretation, it has application
in the HOA Foreclosure Sale.

Nevada's HOA lien statute, NRS Chapter 116.3116, is modeled after the Uniform
Comumon Interest Ownership Act of 1982 (hereinafter “UCOIA™), § 3-116, 7 U.L.A., part 11
121-24 (2009) (amended 1994, 2008), which Nevada adopted in 1991, sce NRS 116.001. The
purposc of the UCIOA 18 "to make uniform the law with respect to the subject of this chapter
among states enacting it" NRS 116, 1109(2). See Carrington Mortg, Holdings, LLC v. R
Ventures VIIL LLC, 419 P.3d 703, 2018 Nev., LEXIS 47, 134 Nev. Adv. Rep. 46, 2018 WL
3015114 (Nev. 2018).
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In Carvingion Mortg. Holdings, LLC, 419 P.3d at 705, the Nevada Supremc Court made
clear that it would turn to case law from other jurisdictions to support its conclusions interpreting
the UCOIA. The Nevada courts should follow the lead sct by Minnesola in holding that the
UCOIA imposed the duty of fair dealing which encompasses the duty of candor. For example,
the Minnesota Appeals Courl stated that, under the Minnesola Common Interest Ownership Act,
which is likewise modeled after the UCOIA just as Nevada's NRS 116 ef seg. good faith "means
observance of two standards: honesty in fact', and observance of reasonable standards of faiy
dealing.” Horodenski v. Lyndale Green Townhome Ass'n, Inc., 804 N.W.2d 366, 373 (Minn.
App. 2011) (quoting UCOIA, 1982, § 1-113 & cm.). See Dean v. CMPJ Enters., LLC, 2018
Minn. App. Unpub. LEXIS 642, 2018 WL 3614146 (Minn. App. 2018).

Turning the UCQIA with comments from the drafters of the UCOIA: the UCOIA
provided comment to the provision al issue herein as follows:

SECTION 1-113. OBLIGATION OF GOOD FAITH. Every contract or duty

governed by this {act] imposes an obligation of good faith in its performance or

enforcement.
Comment

This section sets forth a basic principle running throughout this Act: in transactions

involving common interest communities, good faith is required in the performance

and enforcement ol all agreements and dutics. Good faith, as used in this Act, mcans

observance of two standards: “honesty in fact,” and obscrvance of reasonable

standards of fair dealing. While the term is not defined, the term is derived from and

used in the same manner as in Section 1-201 of the Uniform Simplification of Land

Transfers Act, and Scetions 2-1030)(b) and 7-404 of the Uniform Commercial Code.

Section 1-113 of the UCOIA became NRS 116.1113 verbatim, It is clear that the authors
of the UCOIA intended the definition of “good faith” to include two (2) standards: (1) honest-in-
fact, and (2) observance of rcasonable standards of {air dealing, As other jurisdictions have
addressed these issues an obligation of candor has been adopted by other jurisdictions that have
adopted the UCOIA.

The Nevada courts should further follow the lead of Delaware in recognizing that the
duty ot fair dealing obviously includes the duly of candor. The Delaware courts have concluded
that part of “faur dealing™ is the obvious duty of candor,

Part of fair dealing is Uhe obvious duty of candor. Moreover, one possessing superior
knowledge may not mistcad any stockholder by usc of corporate mformation to which the
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latter is not privy. Lank v. Steiner, Del. Supr., 43 Del. Ch, 262, 224 A 2d 242, 244 (1966}
Declawarc has long imposed this duty even upon persons who are not corporate officers or
directors, but who nonetheless are privy to matters of interest or significance to their
company.
Sec Weinberger v. Uop, 457 A.2d 701, (Del. 1983); see also, Brophy v. Cities Service Co., Del.
Ch,, 31 Del. Ch. 241, 70 A2d 5, 7 (Del. 1949).

Part of fair dealing is the obvious duty of candor. Lynch v. Vickers Energy Corp., Del,
Supr., 383 A.2d 278, 281 (Dek. 1977} (Lynch ). See also, Weinberger v. Uop, 457 A.2d 701,
710, 1983 Del. LEXIS 371, *26 (Del. 1983). The duty of candor is one of the elementary
principles of fair dealing. See Mifls Acquisition Co. v. MacMillan, Inc., 559 A 2d 1261, 1989
Dei. LEXIS 149, Fed. Sec, L. Rep. (CCH) P94.401 (Del. 1989). Sce also, Holten v. Std. Parking
Corp., 98 F. Supp. 3d 444, 2015 U.8, Dist. LEXIS 39152 (Conn. 2015). Comparc
Osowski v. Howard, 2011 WL App 155,917, 337 Wis, 2d 736, 807 N.W.2d 33 (WI App. CL
2011) where the Wisconsin Appeals Court noted that the duty of fair dealing is a guarantee by
cach party that he or she "will not intentionally and purposely do anything to prevent the other
party from carrying out his or her part of the agreement, or do anything which will have the cffect
of destroying or injuring the right of the other party to receive the fruits of the contract.” Sce
Csowski v. Howard, 2001 W1 App 155,917, 337 Wis, 2d 736, 807 N.W.2d 33, See also, Tang v.
C.ARS, Prov Plus, Inc., 2007 WI App 134,941, 301 Wis. 2d 752, 734 N.W.2d 109 (quoting
Metropolitan Ventures, LLC v, GEA Assocs., 2006 W1 71, 935,291 Wis. 2d 393, 717 N.W.2d
58).

Moreover, the official comments by the drafters of the UCIOA provide important
guidance in consiraing NRS §116.1113, See Chase Plaza Condo. Ass'n v, JP Morgan Chase
Bank, N.A., 98 A.3d 166, 175, 2014 D.C. App. LEXIS 317, #20-21 (1D.C. 2014). See generally,
c.g., Alvord Inv., LLC v, Zoning Bd. of Appeals, 282 Conn. 393, 920 A.2d 1000, 2007 Conn.
LEXIS 193; Cantonbury Heights Condominivm Assn., e, v, Local Land Development, LLC,
273 Conn, 724, 739-40, 873 A.2d 898 (2005); W & D Acquisition, LLC v. First Union National
Bank, 262 Conn, 704, 712-13, 817 A.2d 91 (2003); Plati v. Aspenwood Condo. Ass'n, Inc., 214
1.3d 1060, 1063-64 (Colo. App. 2009) (relying on drafters' comments to UCOIA for guidance in
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interpreting state statute modeled on UCOIA; "We accept the ntent of the drafiers of a uniform
act as the [legislalure’s] intent when it adopts that unitform act.") (internal quotation marks
omitted), Fhat Club Condos., Ine, v, Mac-Gray Servs., Inc., 20060 W1 App 167, 295 Wis. 2d 780,
721 N.W.2d 117, 123-25 (Wis, CL. App. 2006)(official and published comments are "valid
indicator” of legislatore's intent in cnacting corresponding statute); Univ. Conumons Riverside
Home Owners Ass'n v, Univ. Commons Morgantown, LLC, 230 W, Va, 589, 741 5. E.2d 613,
2013 W. Va. LEXIS 264 *16; Will v. Mill Condo. Owners' Ass'n, 2004 VT 22, 176 VI 380, 848
A2d 3306, 2004 Vi LEXIS 26 (turned to commentary to interpret state statute modeled on
UCOIA). In the present matier, UCIOA § 1-113 cmit (1982) explicitly imposcs a duty of good
faith, which includes the duly of candor, and this Court should rely upon the comument consistent
with the above cited case law.

Simply put, the HOA and/or the FHOA Trustee could have made a simple annpuncement
that unequivocally stated that the Property was being sold subject to the Deed of Trust to all
potential bidders present and/or interested in bidding on the Property at the time of the HOA
Foreclosure Sale or even disclosed the Attemipled Payment. Conversely, the HOA Trustee could
have disclosed that the Super Priovity Lien Amount had been satisfied prior to the HOA
Foreclosure Sale by the Attempted Payment or at least provide information to the potential
bidders of the HOA Trustee's rejection of the Attempted Payment, buot it did not. Neither the
HOA nor the HOA Trustee did so. The HOA or the HOA Trustee could have provided notice to
all potential bidders, and/or the public at large, in their actions leading up to the HOA
Foreclosure Sale, such as including a phrase concerning the absence of any Super Priority portion
of the HOA Lien being foreclosed upon within any and/or all of the notices recorded against the
Property and/or advertising the sale, or it would have announced that fact at the sale. Similarly,
neither the HOA nor the HOA Trustee did so, as that would have had the effect of chithig e
sale,

At the time of the HOA Foreclosure Sale, only three partics knew of BANA™s Attemipied
Payment; specifically, the HOA, the HOA Trustee and BANA/Lender. Morcover, these same
partics knew of BANA’s subsequent attempt to satisfy the Super Priority picce of the HOA Licn
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via the letter [rom Miles Bauer to the HOA. This letter was sent directly (o the HOA Trustee and
in response to the HOA's recording of the NOD, in this casc. Arguably, the HOA and the HOA
Trustee knew that the Attempted Payment may be deemed (o have satistied the HOA Lien, which
was determined to extinguish any Super Priority Lien Amount picce of the HOA Lien, The HOA
and the HOA Trustee knew that fact and intentionally failed to disclose that material fact (o the
bidders at the HOA Foreclosure Sale. Frankly, the HOA and HOA Trustee knew or should have
known that such an omission would drastically affect the outcome of the HOA Foreclosure Sale.
The Lender/BANA had no duty to disclose the Attempted Payment, but the HOA and the HOA
Trustee did. An intentional failure to disclose BANA’s Attempted Paynient had the cffect of
causing the Property to selt at the HOA Foreclosure Sale, Therefore, Plaintiff has alleged that the
HOA and the HOA Trustee conspired together to intentionally withhold information regarding
BANA’s Attempted Payment of the HOA Lien that effectively defraud the public and/or
potential bidders concerning the HOA Foreclosure Sale.

The purpose underlying NRS 116 is to remove a nonperforming homeowner (ineaning a
homeowiter nol paying his/her HOA ducs) from a property and to replace him/her with a
performing homeowner, thereby relieving the homeownors association and its members of the
burden of paying the obligations of the nonperforming individual. To aceept the HQA's
contention that it did not intentionally or negligently misrepresent the HOA Foreclosure Sale by
omitting the Attempted Payment by Lender of the Super Priority Lien Amount of the HOA Lien,
with at a minimum an announcement, and that it was under no contract or duty to operate under
good faith and with candor to disclose such a material fact when asked by potential bidders as
mandated by NRS 116 ef seq and/or NRS 113 ef seg., would scrve to emasculate NRS 116's
mandale of good faith and render i completely meaningless and incffective. Why would any
person or entity purchase s property at an HOA foreclosure sale knowing that he or she woald
thereafter be siripped of ownership of the property upon forcclosure by a seeured lender? Such a
foreclosure could conceivably take place days or wecks after the HOA loreclosure sale. In the
vast majority of cases, the answor to this question is quite simply that he or she would not. Thus,
lacking any market for the sale of real property securing HOA lens, the homeowners
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associations and their members would be forced to continue to support those homeowners who
choose not to pay their HOA dues, Indeed, the homeowners association would not have any
reason to even credit bid the HOA lien al the time of sale. If the homeowners association were (o
carry out a sale and acquire the subject property for a credit bid, there would still be no party
paying the HOA dues. Furthermore, the homeowners association would thereaflier be required to
pay for taxes, insurance and other maintenance related (o the property. The payment of these
expenses would constitute a further burden for the homeowners association and its members that
they can 1ll afford.

The plain language of NRS 116.1113 does not linil the good faith obligation to those
contractual privity. The HOA and/or HHOA Trustee are not given authority to conceal material
facts from potential bidders in their efforts to sell the real property to reap the sale proceeds to
fund their forcelosure expenscs.

The obligations of good faith under NRS 116.1113 applics to a “Purchaser” at the

foreclosure sale. NRS 116.31166(3) provides that ttle vests m the Purchaser:

NRE 11631166 Foreclosure of liens: Effect of reertals i decd; purchaser not
responsible for proper application of purchase money; title vested in purchaser
without equity or right of redemption.

1. The recitals in a deed made pursuant to NRS 116.31164 of:

(a) Default, the mailing of the notice of delinquent asscssment, and the recording
of the notice of default and election to sell,

{b) The clapsing of the 90 days; and

{(c) The giving ol notice of sale,

are conclusive proof of the matters recited.

2. Such a deed containing those recitals is conclusive against the unit's former
owner, his or her heirs and assigns, and all other persons. The receipt for the
purchase money contained in such a deed is sufficient (o discharge the purchaser
from obligation (o see to the proper application of the purchase money.

3. The sale of a umt pursuant to NRS 116.31162, 11631163 and 116.31164 vests
in the purchaser the Gitle of the unit's owner without cquity or right of
redemption. (Emphasis added).

Purchascr is defined under NRS 116.3166 as Tollows:

NRS 116.079 "Purchaser” defined. "Purchaser” means a person, other than a
declarant or a dealer, who by means of a voluntary transfer acquires a lepal or
equitable interest in a unit other than a leasehold nterest (including options to
renew) of fess than 20 years, or as sceurily for an obligation,
I:’z-igc: 24 of 40 9720 Llitching IEail
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The refationship of the HOA Trustee as an agent for the HOA created a new contract at
the HOA Foreclosure Sale for the sale of a “umit” 1o a “Purchaser”™ that as a result of s purchase
shall become a member of the HOA, If it is not a contract then 1t is in performance of the HOA

and HOA "Trustee’s duties pursuant to NRS 1106 et seq.

In the foreclosure scetion of NRS 116.3116 to NRS 116.3118, the term Purchaser refers
to purchasers at an HOA Foreclosure Sale in addition to dircet sales and as such the obligation of
good faith under NRS 116.1113 operates to encompass a successful bidder. NRS 16,1108
provides for the application of general principles of law 1o the HOA Foreclosure Sale and (he
Purchaser as stated below:

NRS 116.1108 Supplemental general principles of law applicable. The principles

of law and equity, including the law of corporations, the law of unincorporated

associations, the law of real property, and the law relative o capacity to contract,

principal and agent, eminent domain, estoppel, fraud, misrepresentation, duress,
coercion, mislake, reccivership, substantial performance, or other validating or
mvalidating causc supplement the provisions of this chapter, except to the extent
inconsistent with this chapter,

NRS 116.1108 actually cites the issues raised in the Complaint as “supplemental gencral
principles of law applicable” to NRS 116 ef seq. The concepts of “law and equity,” “law of real
property,” “principal and agent,” “{raud, misrepresentation,” “mistake” aic all at the basts of the
claims asserted in the Complaint. Additionally, Saticoy incorporates the arguments regarding
NRS 113 ef seq. disclosures as further violations by the HOA and HOA Trustee of ther good
faith and candor obligations.

E. SATICOY BAY RELIED UPON THE RECITAL - THE HOA FORECLOSURE

The HOA Foreclosure Sale was performed pursuant to NRS 116.31162 - NRS
116.31168, Plaintift reasonably relied upon the recitals included in the FIOA Foreclosure Deed
that stated that the foreclosure was in compliance with NRS 116, et seq. See Nationstar Mortg,
LLC v, SFR Investments Pool 1, LLC, No. 70653, 2017 Nev. App. Unpub, LEXIS 229, 2017 WL,
1423938, at *2 (Nev, App. Apr. 17, 2007y ("And because the recitals were conclusive cvidence,
the district court did not err in finding that no genuine issues of material fact remained regarding

whether the foreclosure sale was proper and granting summary judgment in favor of SFR.").
!"ﬂgc 25 ()f" 40 97 Hitchung Rail
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Therefore, pursuant to SFR Investments, NRS 116.3116, and the recorded Foreclosure Deed in
favor of SFR, the foreclosure sale was proper and extinguished the Deed of Trust, Bank of 4m.,
N.A. v. Sonrisa Homeowners Assn,, 2008 ULS. Dist. LEXIS 118720 (July 17, 201 8). Id.

Here, Plaintiff had no reason to question the recitals contained in the HOA Foreclosure
Deed and recorded documents. The foreclosure of the HOA Lien 1s presumably valid based upon
the recitations in the HOA Foreclosure Deed. In Nationstar Mortgage, the Nevada Supreme
Court explamed the forcclosure procedure:

A trustee’s deed reciting compliance with the notice provision of NRS 116.31162

through NRS 116.31168 “is conclusive™ as to the recitals “against the unit’s

former owner, his or her heirs and assigns, and all other persons.” NRS

116.31166(2). And, ‘[t)he sale of & unit pursuant to NRS 116.31162, 1631163

and 116.31164 vests m the purchaser the title of the unit’s owner without equity

or right of redemption.” NRS 116.31166(3).
Id at 411-412, (Hmphasis added.) As such, there would have been no reason 1o question the
legittmacy of the foreclosure sale based exclusively upon the recorded documents. At foreclosure
sales conducted pursuant to NRS 116, bidders, potential bidders and buyers do not have aceess to
any more informaiion than is recorded. Plaintiff s reliance on the recitals in the Foreclosure Deed
was reasonable and foreseeable. Specifically, the HOA Foreclosure Deed asserted that the HOA

Trustee complied with “all requirements of law, including, but not limited to...” is a

representation and warranty, but it did not. See Exhibit 3.

However, Defendant’s lack of good faith and candor in conducting the HOA Forcelosure
Sale was not immediately evident. [t was concealed. It was ouly upon receipt of the Case on the
Discovery, as asserted in the Complaint, that Plaintiff discovered the fucts giving rise to its
Complaint. Accordingly, application of the discovery rule tolls the statute of limitations and
Plaintiff”s claims are filed timely and are not time barred.
The Plaintiff relied upon the recitals contained within the [HOA Foreclosure Deed. Under
Nevada law, the HOA forcclosure sale and the resulting foreclosure deed are both presumed valid,
NRE 47.250(16)-(18) (stating that disputable presumptions exist “that the law has been obeyed™

“that a trustee or other person, whose duly it was to convey rcal property to a particular person,
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has actually conveyed to that person, when such presumption is necessary to perfect the title of

such person or a successor m interest™; “that private transactions have been Lair and regolar®; and
“that the ordinary course of business has been followed.”). Accordingly, the Plaintifl possessed a
good faith belief that the 110A and/or the HOA Trustee’s actions taken in the ordinary course of

business had been followed, and that the HOA Foreclosure Sale was fair and regnlar.

[Here, Plaintiff is the Purchaser from the HOA Foreclosure Sale, The HOA and/or the
HOA Trustee’s actions leading up to and at the HOA Toreclosure Sale intentionally obstructed
PlamtiT s opportunily o conduct 15 own due diligence regarding the Property, and ultimately
affected Plaintifi”s decision whether to actually submit a bid on the Property or not. Had Plaintiff
known that it was purchasing the Property subject to the Deed of Trust, Plaintiff never would have
submitled a bid in the first place, thus avoiding this entire controversy. Sec Declaration.

Neither the HOA por the HOA Trustee ever disclosed that Lender had m fact provided the
Altempted Payment of the HOA Licn to the HOA Trustee. As a result, the Plaintif coutd not have
discovered on 1ts own whether or ntol the Property was being sold subject to the Peed of Trust

without either first commencing a quiet title action against Lender or having the Lender file suit.

The 2015 Legislature did revise NRS 116 to codify what the case law has interpreted. For
example, the jurisdictions utilizing the UCOQIA have determined that candor is an additional
requirement implicitly contained in the good faith mandate of NRS 16,1113 Prior to the
amendments 1o NRS 116 1n 2015, the HOA and the HOA Trustee were required to be trathiul in
their contracts and duties and to follow the law as set forth in NRS 116 ef seg. and NRS 113 &f
seg. The 2015 amendments just made a bright hine for the partics to rely upon by mandating that
HOA/HOA Trustee record a substitution of the Super Priority Lien Amount.

F. SATICOY'S CLAIMS FOR MISREPRESENTATION/FRAUD AND VIOLATION

OF NRS 113, 130 ARE VIABLE CLAIMS AND DO NOT FAIL AS A MATTER OF
LAW

The HOA Intentionally/negligently made the determination not to disclose the Attempted
Payment despite its actual knowledge to the contrary known only to the HOA, HOA Trustee and

Lender. In Foster v. Dingwall, 126 Nev.56, 69 227 P.3d 1042,1052, 2010 LEXIS 5, 26, 126 Nev.
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Adv. Rep. 6 (2010}, the court defined that clements of intentional misrepresentation as:

Intentional misrepresentation is established by three factors: (1) a false
representation that s made with either knowledge or behief that it 1s false or
without a sufficient foundation, (2) an intent (o induce another's reliance, and (3)
damages thal result from this reliance.

With respect to the false representation element, the suppression or omission "of a
material fact which a party 1s bound in good faith to disclose s equivalent to a false
tcplcwntdtmn, since it constitutes an indirect representation that such fact does not
exist.” And, with respect to the damage element, this court has concluded that the
damages allcgccl must be proximately caused by relance on the original
misrepresentation or omission. Proximate causc limits liability to foresceable
consequences that are reasonably connected to both the defendant's

misrepreseniation or omission and the hann that the misrcprescutation or omission

created.

The Court in Foster provided that the omission of a material fact such as the Lender’s
Attempted Payment of the HOA Lien may be deemed to be a false representation which the
Defendants are bound by the mandates of NRS 116.1113 and NRS 113,130 to disclose to
potential bidders under the obligation and duty of good faith and candor, and should be obligated
to disclose upon reasonable inguiry from potential bidders at the HOA Foreclosure Sale, The
HOA Trustee conducting the sale that had actual knowledge of the Attempted Payment and other
certain matenial facls 18 an intentional omission in not disclosing the Attempted Payment that is
equivalent to a false representation under the facts of this casc.

Saticoy has identified that the HOA, by and through its agent, the HOA "Trustee,
intentionally did not disclosc the Attempted Payment to Saticoy or the potential bidders at the
HOA Foreclosure Sale. Unlike NRS 107 et seq. sales, NRS 116 ef seq. sales provide for a super
and sub-priority lien portion of the Deed of Trust. Absent of the recording of any notice of
payment of the Super Priority Licn Amount, as 1s mandated with the NRS 116 amendments in
2015, the only way Saticoy and/or potential bidders at the HOA Foreclosure Sale would know if
any party tendered the Super Priority Licn Amount and/or Attlempted Payment is if the HOA
and/or the HOA Trustes informed the brdders of the Autempted Pavinent with or without inquiry
from potential bidders. It is clear from the facts of this case that the HOA Trustee was aware of

the Attempted Payment and its rejection by the HOA Trustec.
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Since the HOA Trustee is the disclosed agent of the HOA, the HMOA is imputed with
knowledge held by the HOA Trustee (See Complaint). It the foregoing allegations, Plaintiff sets
forth the duty, breach of that duty, improper purpose, fatlure to make a statement regarding the
Attempted Payment, the material omission of the Attempted Payment, the breach of the obligation
of good faith and candor, the failure to provide notice pursuant to NRS 113 ef seg. and the
damages suffered by Saticoy. See Deckaration,

In this case, the HOA is not guillty of a falsc representation, but it is guilty of intentionally
not disclosing a material fact regarding the payment of the Attempted Payment conceming the
Deed of Trust that it was required to do and thereby making a material omission of a fact subject
to this claim. As Mr. Haddad provided in his Declaration, he relied upon the non-disclosure of the
Attempted Payment to indicate that no tender had been attempted or accomplished,

The HOA and/or the HOA Trustee’s actions leading up to and at the HOA Foreclosure
Sale intentionally obstructed Plaintiff’s opportunity to conduct its own due diligence regarding the
Property and specifically the priority of the licn being foreclosed upon, and vltimately affected
Plaintifl*s decision whether to actually submit a bid on the Property or not. Sce Plaintiff's
Complaint 47 28, 30, 31, 32, 34, 35, 36, 38, 39, 40, 41, 43, 44, 45, 47,48, 49, 50, 51, 52, 56, 58,
59, 60, 62, 63, 64, 65, 66, and 67, Sce Exhibit 4. Had Plaintiff known that it was purchasing the
Property subject to the Deed of Trust, Plaintiff would have never submitted a bid in the first place,
thus avoiding this entive controversy. See Declaration. PlaintilT's Complaint adequately pleads

In the present casc, at the time of the Foreclosure Sale, the HOA and HOA Trustee knew
that the Lender had made the Attempted Payment of the HOA Lien but did not inform the bidders.
Neither the HOA nor the FIOA Trustec ever disclosed that Lender had in fact made the Attempted
Payment of the HOA Lien. Plantiff’s Complaint adequately pleads this fact as set forth herein.
See Hixhibit 4.

At the time the Case was begun, Plamtiff belioved that the Forcclosure Sale was conducied
properly pursuant to the Recitals in the Foreclosure Decd and that the Deed ol Trust was
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extinguished. As Mr. ITaddad stated in his Declaration, he would attempt to inquire and ask if any
swms had been paid or offered to satisfy the Super Priority Licn Amount.

It i8 not Saticoy’s duty 10 prove that the HOA Trostee belicved it had a duty to disclose the
existence of the Attempted Payment and/or tender or believed that the rejection of the tender had
any tmpact on its statatory right to foreclose on its HOA Lien. It is Saticoy™s claim that the HOA
and the HOA Trustee had a duty to the bidding public to disclose information known o it, s0
Saticoy and the other bidders could decide whether to purchase the Property at the HOA
Foreclosure Sale. The HOA and HOA Trustes intentionally, whether on a mistaken belief or not
of the effectiveness of the tender, failed to disclose the Attempled Payment, so they would not
chill the sale of the Property for their own cconomic gain.

(. AN HOA FORECLOSURE DEED DOES MAKE CERTAIN REPRESENTATIONS

REGARDLESS OF THE “WITHOUT WARRANTY™ LIMITATION.

Defendant argues that the Property was sold at the HOA Foreclosure Sale “without
warranty,” pursuant to NRS 116.31164(3)(a)...”" See HOA’s Motion, page 13, lines 8-12. The
HOA and ITOA Trustee have an obligation of good faith, candor and complying with “all
applicable law, including but not limited to...” at the time ol the HOA Foreclosure Sale which
they collectively did not. The HOA Foreclosure Deed provides that ... Nevada Assoctation
Services, Inc, [HHOA Trustee} has complied with all requirements of law including, but not linnted
to, the clapsing of 90 days, mailing of copics of the [HOA Lien] and [NOD] and the posting and
publication of the [NQS].” See Exhibit 4. It is Plaintif"s contention that the HOA and HOA
Trustee, as outlined in the HOA Foreclosure Deed, that the HOA and HOA Trustee did not
comply with all “requirements ol law”, and as a result breached its representations and warrantics
contained in the HOA Foreclosure Deed. The HOA and HOA Trustee cannot intentionally
withhold information known only io Lender, the HOA and HOA Truslee that materially, adversely
afTects, the Purchasers as defined under NRS 116 and NRS 113, Saticoy, as (o the value and
nature of the bifurcated lien status of the Deed of Trust, OFf matters not specifically known to the

HOA and HOA Trustec at the time of the HOA Forcelosure Sale that cannot be adduced by a
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public records review as occurs in NRS 107 foreclosure sales, Plaintiff would concede that
Defendant would not be liable. Flowever, in the instant case, the HOA and HOA Trustee are the
actual partics with the information regarding the Attempted Payment and had an obligation to
inform the Plaimtiff. This fact alone constitutes sufficient proof that the 11OA, by and through its
agenl, the HOA Trustee, intentionally failed (o disclose the Attempted Payment that it was

required to do pursuant to NRS 116.1113 and NRS 113.130.

The Defendants have a duty to disclose the Attempted Payment to a Purchascr, as defined
in NRS 116,079, at an TIOA Foreclosure Sale pursuant to NRS 116.1113. At the time and place
of the HOA Foreclosure Sale, the HOA, by and through its agent, the HOA Trustee, enters into a
sale poverned by a statute, NRS 116, by the function of the auction conducted by the HOA
Trustee. Inherently, the material aspects of the factors affecting the lien priority of the secured
debt that are only known solely to the HOA, HOA Trustee and Lender are material (o the HOA
Licn being foreclosed upon and must be disclosed to the HOA Foreclosure Sale bidders. To infer
otherwise, would destroy the statutory scheme of NRS 116 sales.

A common argument among all parties to the HOA litigation has been the low prices
adduced at the HOA Foreclosuie Sales for the real property sold. Typically, the low sales prices
have been driven by the mountain of litigation that has occurred over the last years secking to
define the rights and obligations of the various parties. To hold that the HOA does not have a
duty to disclose information know only to the HOA and the HOA Trustee that materially affects
the value of what o willing buyer would be willing (o pay for the real property offered at auction
that rclates directly to the status and priority of the Deed of Trust. Essentially, the Defendants are
alleging that the HOA will scll to the highest cash bidder the real property without any way for the
bidder to know if it will acquire the real property free and clear of the Deed ol Trust or subject
thereto. This would cffectively forever destroy the IHOA Foreclosure Sale process under NRS
116.3116.

As additional proofl of the intentional/negligent misrepresentation, and its

misrepresentation tn the HOA Foreclosure Deed that provides that the HOA and its HOA Trustee
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complicd with all requirements of law, the HOA and HOA Trustee are obligated to follow the
disclosures mandated by NRS 113 ef seq. The HOA asserts that NRS 116 governs the foreclosure
and collection cfforts of commaon-interest ownership commumnities and it does, NRS 113 is not
generally applicable to NRS 107 foreclosure sales but does have certain provisions that do apply

in NRS 107 foreclosure sales, By statute, NRS 113 is not exempted from NRS 116 foreclosure

sabes, to the extent that the HOA and the HOA Trustee, as agent for the HOA  have specific

knowledge of the facts required for disclosure. If the legistature’s intended to exempt NRS 116

sales from the mandates of NRS 113, it could have casily done so, but it did not! Pursuant to NRS
113, et seq., the HOA and the HOA Trustee must disclose the Attempted Payment and/or any
payments made or altempted to be made by Lender, the Former Owner, or any agents of any other

party Lo the bidders and Plaintiff at the HOA Foreclosure Sale. NRS 113,130 provides as follows:

NRS 113.130 Completion and service of disclosure form before conveyance of
property; discovery or worsening of defect after service of form; exceptions;
WiIVET.

t. Except as otherwise provided in subsection 2:
{a) Al lcast 10 days before residential property is conveyed to a purchaser:

(1) The selter shall complete a disclosure form regarding the residential

property; and

(2) The scller or the sclier’s agent shail serve the purchaser or the

purchaser’s agent with the completed disclosure form.
(b) If, after service of the completed disclosure form but before conveyance of the
property to the purchaser, a seller or the seller’s agent discovers a new defect in the
residential property that was not identified on the completed disclosure form or
discovers that a defect identificd on the completed disclosure form has become
worse than was indicated on the form, the setler or the seller’s agent shall inform
the purchaser or the purchaser’s agent of that fact, in writing, as soon as practicable
alter the discovery of that Tact bul 1 1o event later than the conveyance of the
property to the purchaser, If the seller does not agree to repair or replace the defect,
the purchaser may:

{1) Rescind the agreement to purchase the property; or
(2) Close escrow and accept the property with the defect as revealed by the
scller or the seiler’s agent without further recourse.

2. Sub‘;ccticm | does not apply to a sale or imcnded «mic of residential property:

() Bclwe(m ANy CO-OWICLS 01. the propcrty, gpouses or persons related within the
third degrec of consanguinity,
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(¢} Which is the st sale of a residence that was constructed by a Heensed
contractor.

(d) By a person who takes temporary possession or control of or title to the
property solely to facilitate the sake of the property on behall of & person who
relocates to another county, state or country before title to the property is
fransferred to a purchaser.

3. A purchaser of residential property may not waive any of the requirements of
subsection |. A scller of residential properly may not require a purchaser to waive any of
the requirements of subsection | as a condition of sale or for any other purpose.

4, If a sale or intended sale of residential property is exempted from the requirements of
subsection 1 pursuant to paragraph {a) of subscction 2, the trustee and the beneficiary of
the deed of trust shall, not later than at the time of the conveyance of the property to the
purchaser of the 1'csicic:mial property, or upon the request of the purchaser of the residential
properly, provide:

(a) Writien notice to the purchaser of any defects in the property of which the
trustee or benelciary, respectively, 18 aware; and

(b) If any defects arc repaired or replaced or attempted to be repaired or replaced,
the contact information of any asset management company who provided asset
management services for the property. The assel management company shall
provide a service report to the purchaser upon request.

5. As used in this scction:
{a) “Scller” includes, withoul Iimilatton, a chent as defined i NRS 6453H.060.
(b) “Service report” has the meaning aseribed (o it in NRS 645H.150.

Emphasis added.

As used in NRS 113, the term “Defect” means a condition that materially affects the value

or use of the residential property in an adverse manner, NRS H3.100(H.

The HOA and HOA Trustee are required to and must provide a Seller’s Real Property
Disclosure Form (“SRPDF™) fattached hereto as Ixhibit 5] to the “Purchaser” as defined in NRS
116, et seq., at the time of the HOA Foreclosure Sale; however, iF it is deemed to be exempled, 1t

still must provide information known to it at the time of the HOA Foreclosure Sale. NRS 16 &1

seq. foreclosure sales are not exemipt from the mandates of NRS 113 et seq.

To the extent known to the HOA, and the HOA Trustee, as the agent of the HOA, the
HOA and HOA Trustee must complete and answer the guestions posed i the SRPDF in its
cntiretly, butl specticaily, Secuiion 9, Common Interest Communities, disclosures (a) - (D), and

Page 33 of 40 4920 Hitehing lail

JA123




Las Vegas, Nevada 80102

0.

ROGER P. CROTEAU & ASSOCIATES, LTD.
Telephone: {702) 254-7775 » Facsimile (702} 228-771¢

310 W, Charleston Bhvd., Ste. 7

.2

-

9
10

12
13
14

16
17
18

20
27

Section 11, that provide as follows:

9. Cormmon Interest Communities: Any “common arcas” (facilitics
like pools, tennis courts, walkways or other areas co-owned with
others) or a homeowner agsociation which has any authority over
the property?

(1) Common Interest Community Declaration and Bylaws
available?
() Any periodic or recurring association fees?

(c) Any unpaid asscssments, fines or liens, and any warnings or
notices that may give rise to an assessment, fine or lien”

(d) Any litigation, arbitration, or mediation rclated to property
ar
OF COIMImMOT Ell'ﬂﬂfi?

{e) Any assessments associated with the properly (cxeluding
property tax)?

(N Any construction, modification, alterations, or repairs made
withoul required approval from he appropriate Common
Intercst Community board or cominitice?

11, Any other conditions or aspects of the [Iroperty which materially
affect its value or usc in an_adverse manner? (Ismphasis added)

Sce SRPDF, Form 547, attached hereto as Exhibit 5.

Scetion 11 of the SRPDF relates directly (o information known to the HOA and the HOA
Trustee that materially affects the value of the Property and defined as a “defect™ in NRS
113.100(1). In this case, if the Super Priority Licn Amount is paid, or if the Attempted Payment is
rejected, causing the Property o be sold subject to the Deed of Trust, it would have a materially
adverse affect on the overall value of the Property, and therefore, must be disclosed in the SRPDF
by the HOA and the HOA Trustee at least by the HOA Foreclosure Sale,

Section ¥c) - (e) of the SRPDF would provide notice ol any payienis made by Lender or
others on the HOA Lien.

Section 11 of the SRPDF generally deals with the disclosure of the condition of the title to
the Property that would only be known by the [HOA and the IOA Trustee.

Pursuant to Nevada Real Estate Division’s ("NREL™), Residential Disclosure Guide (the
Pagc 34 of 40 9720 Miching Ra
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“CGuide™) [attached hereto as Exhibit 6], the Guide provides at page 20 that the HOA and HOA

Trustee shall provide the following to the purchaset/Saticoy at the ITOA Foreclosure Sale:

The content of the disclosure is based on what the seller is aware of
at the time. Hf, after completion of the disclosure form, the seller
discovers a new defect or notices (hat a previously disclosed
condition has worsened, the sclfer must inform the purchaser, i
writing, as soon ag practicable after discovery of the condition, or
before conveyance of (he property.

The buyer may not waive, and the seller may not require & buyer o
waive, any of the requirements of the disclosure as a condition of
sale or for any other purpose.

In a sale or intended sale by foreclosure, the trustee and the
hencficiary of the deed of trust shall provide, not later than the
conveyance of the property to, or upon request from, the buyer:

o written notice of any defects of which the frustee or
beneficiary is aware
1t the HOA and/or HOA Trustee fails to provide the SRPDF to the Plaintifl/purchaser at

the time of the HOA Foreclosure Sale, the Guide explaing that:

A Buycr may rescind the contract without penalty if he does not

receive a fully and properly completed Seller’s Real Property

Disclosure form. If'a Buyer closes a iransaction without a completed

form or if a known defect is not disclosed to a Buyer, the Buyer may

be entitled to treble damages, unless the Buyer waives his rights

under NRS 113, 150(6).

Pursuant to NRS 113.130(4), the HOA and HOA Trustee are required to provide the

information set forth in the SRPDF to Saticoy at the HOA Foreclosure Sale and no later than the

drop of the gavel.

The HOA and the HOA Trustee did not provide an SRPDF to the Plaimntift al the HOA
Foreclosure Sale nor did it provide any information orally, The foregoing demonstrates that the
HOA and the HOA Trustee had a duly and obligation to disclose the Aticmpted Payment 1o the
Purchaser, Saticoy at the HOA Foreclosure Sale. Failure to make the foregomg disclosures is a
breach of duty of good fath and candor and a duty owed by the HOA Trustee under NRS 116, et
seg. and NRS 113.130. The HOA and HOA Trustee’s duty is codified pursuant to NRS 113 e
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seq. and was breached in this case. In addition, until the Discovery in the Case, Plaintifl had no
way of knowing that the HOA and the HOA Trustee breached its obligations pursuant to NRS
113.130.

As a result of the HOA and HOA Trustee's [ailure and breach of their duty of good faith
and candor pursuant to NRS 116 in not disclosing the Attempted Payment and to provide Saticoy
with the mandated SRPDF and disclosures required therein thal were known to the HOA and

HOA Trustee, Saticoy has been economically damaged.

1. PLAINTIEF'S CIVIL CONSPIRACY CLAIM DOES NOT FAIL AS A
MATTER OF LAW

The HOA hired the HOA Trustee as its collection agent, a disclosed agency by the HOA.,
From the facts of this case, the FIOA Trustee wanted to be paid its foreclosure fees and did so at
all costs to Saticoy. If the Property did not sell at the HOA TForeclosure Sale, the HOA Trustec
may not have been paid for its services.

The HOA is responsible for the acts of the HOA Trustee under the doctrine of respondent
superior. Any allegation by the HQA asserting that the HOA Trustee did not inform the HOA of

the Attempted Payment does not relieve it from liability under the facts of this case.

At a minimum, discovery will be required to develop the foregoing claims alleged by
Saticoy. The State of Nevada is a notice pleading jurisdiction, and Saticoy has alleged facts
sufficient to conduct discovery to ascertain the merits of the claim, To that end, Saticoy requests
NRCP 56(d) relief to conduct discovery in this matter to develop the factual evidence in thus case,
not from the Case as the focus in this matter is different,

Saticoy filed its Complaint in this ntauer timely. 3t did g0 to preserve its claims against the
HOA and the HOA Trusice pursuant to NRS 11.190% three (3) year statue of limilatons . [20
(a) and (d). On March 19, 2019, the Casc court ruled that the Property was sold at the [HOA
Foreclosure Sale subject to the Deed of Trust. See Exhibit 7.

H. SATICOQY’'S CLAIMS FOR SPECIAL DAMAGES WILL BE DETERMINED AT
TIME OF TRIAL,
The attorirey {ees and costs allegations as set forth in cach cause of action references any
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¢laims that may be able to be adduced from the discovery in this case and/or the CC&R’s if the

FIOA is successTul in its argument under NRS 30,310, Pursuant to NRS 116.4117(6), “the court

may award reasonable attorney’s fees to the prevailing party” if the matter is subject {o the

CC&R’s, which will be a factual determination by the Court.

L.

certain

SATICOY’S CLAIMS FOR PUNITIVE DAMAGES ARE NOT PRECLUDED IN
THIS CASIE
As it relates to the HOA, punitive damages are allowed pursuant to NRS 1164117 in

cases as follows:

1. Subject to the requirements set forth in subsection 2, if a declarant, community
manager or any other person subject to this chapler fails to comply with any of its
provisions or any provision of the declaration or bylaws, any person or class of
persons suffering actual damages from the faiture to comply may bring a civil
action for damages or other appropriate reliel

2. Subject to the regquirements sct forth in NRS 38.310 and exeept as otherwise
provided in NRS 116.3111, a civil action for damages or other appropriate reliel
for a failure or refusal to comply with any provision of this chapler or the
governing documents of an association niay be brought:

(a) By the association against:
(1) A declarant;
(2) A comimuntly managet; or
{3) A unit’s owner.
{I) By n unit’s gwner against:
(1) The association,
(2) A declarant; or
(3) Another unit’s owner of the association.
(¢) By a class of units’ owners constituting at feast 10 percent of the total
mumber of voting members ol the association against a community manager.

3. Members of the exceutive board are not personally linble to the vietims of
crirmes oceurring on the property.

4. Except as otherwise provided in subscetion 5, punitive damages may be
awarded for a willful and matenal failure to comply with any provision of ths
chapter if the latlure 18 cstablished by clear and convincing cvidence,

5. Punitive damages may not be awarded against:
(a) The association;
(b) The members of the executive hoard for acts or onussions that oceur in
their official capacity as members of the executive board; or
(¢) The officers of the assoctation for acls or onissions that occur in Lheir
Pﬂgt}‘ 37 of 40 5720 Hitchgg Wait
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capacity as officers of the association,

6. The court may award reasonable atorney’s fees to the prevailing party.
Y.

7. The civil remedy provided by this section is in addition to, and not cxclusive
of, any other available remedy or penalty.

8. The provisions of this scction do not prohibit the Commission from taking
any disciplinary action against a member of an ¢xecutive board pursuant to NRS
116.745 to 116,795, inclusive.

Einphasis added.

Punitive damages are an available award under NRS 116.4117(4)-(5); however, it1s on a

case by case analysis and to be determined by the Court after the introduction of evidence.

J THE FEPERAL COURT ORDER IN THE CASE DOES NOT PRECLUBE NOR

i e T ——e e ettt L et e

In the Case, the Lender asserted claims for Quiet Title/Declaratory Relict against the
HOA, HOA Trustee and Plaintiff, Breach of NRS 116.1113 against the HOA Trustee and HOA,
Wrongful Foreclosure against the HOA and the HOA Trustee and Injunctive Relief against
Plaintiff, See Exhibit 2. Plaintiff counterclaimed against the Lender for Quiet Title and
Declaratory Relief, Sec Exhibit 2. Plaintiff did not sue the HOA and/or the HOA Trustee. Plaintiff
does not allege that the HOA Foreclosure Sale was “defective”™ in its process as notices and
procedures were followed, Plaintiff's claims arc unique to the HOA and HOA Trustee and
different than Lender’s allegations.

The Case Order granted Lender's Motion for Summary Judgment on its Quiel
Title/Declaratory Relief claims, and “dismissed the Lender’s remaining claims as moot,” See
Exhibit 7. The issucs raised in the Case have not been adjudicated nor even claimed by Plaintiff in
the Case. As such, any discussion for “claim preclusion” is inappropriate and inapplicable.

The Lender filed the Complaint in the Case Court. At that time, Plaintifl was unawarc of
the Attempted Payment and the violations of NRS 113.130. Plainiiff discovered these issucs as
the Case proceeded. Based upon the “tender” case law at the Nevada Supreme Court, the Case

Court resolved the quict title/declaratory velief claims brought by the Lender and did not address
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any claims related to the HOA and the HOA Trustee.

Plaintiff asserts herein claims for misrepresentation, breach of NRS 116.1 113, breach of
NRS 113.130, and conspiracy by the HQA and the HOA Trustee. Arguably, the Lender alleged a
broach of NRS 116.1113, but none of the other causes of action. The present case does not include
the Lender, and, therefore, does not contain the same partics to the Case. Finally, Plaintiff, a
[defendant in the Case, is now the Plaintiff against its former co-Defendants,

The Case Court ruled that the Deed of Trust was not extinguished because of the
Attempted Payment by the Lender. This case focuses on Plaintiff’s damages as a result ot the Casc
Court’s Order. See Exhibit 7. Claim preclusion docs not prevent the allegations and claims of this
case from proceeding,

CONCLUSION
Based upon the foregoing, this Court must deny the HOA's Motion. The Plaintitt has

stated valid claims for relicl, Furthermore, an analysis of the applicable statutes and corresponding
authorities indicates thal the position endorsed by the Plaintiff is the only position that is scnsible.

No good causc exists to dismiss the Plaintiff®s Complaint,

DATED this 2" day of September, 2019,
ROGER P. CROTEAU & ASSOCIATES, LTD.

s/ R . Croteai
ROGER P. CROTEAU, ESQ.
Nevada Bar No, 4958
2810 W. Charleston Blvd., Ste. 75
Las Vegas, Nevada 89148
(702) 254-7775
Attorney for Plaintiff
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CERTIFICATE OF SERVICE

Pursuant to Nevada Rules of Civil Procedure 5(b), I hercby certily that I an1 an ecmployee
of ROGER P. CROTEAU & ASSOCIATES, LTD, and that on the 2*¢__day of $eptember, 2019,
Fcaused a true and correet copy of the foregoing document to be served on all parties as follows:

X VIA ELECTRONIC SERVICE: through the Eighth judicial District Court's Odyssey ¢-
file and serve system,

Nevada Association Services - Defendant
Susan Moscs AUSTHLNEENAS-TNE. COM

Brandon E. Wood brandoninas-ine.com

Peceole Ranch Community Associalion - Defendant
Peter Dunkley pdunkleviadipsonneilson.comn
Sydney Ochoa soehoalddipsonneiison.cont

VIA U.5. MAIL: by placing a true copy thereof enclosed in a sealed envelope with

postage thereon fully prepaid, addressed as indicated on service fist below in the United
States mail al Las Vepgas, Nevada.

VIA FACSIMILE: by causing a true copy thereof to be telecopicd to the number indicated
on the service list below.,

VIA PERSONAL DELIVERY: by causing a true copy hereot to be hand delivered on this
date (o the addressee(s) at the address(es) set forth on the service list below.

/s Teywnifer Lee
An employee of ROGER P. CROTEAU &

ASSOCIATLES, LTD
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DECLARATION OF EDDIE HADDAD

EDDIE HADDAD, being first duly swortn, deposes and says:

I, Eddic Haddad, being first duly sworn, deposes and says as follows: | am a resident of the
State of Nevada. T am the Manager of the Resources Group, LLC, that is the Trustec of the Bay
Harbor Trust. Bay Harbor Trust is the Managc_r, of Saticoy Bay, LLC, Scries 9720 Hitching Rail
(“Saticey Bay”). Saticoy Bay purchased the Property at the HOA Foreclosure Sale. In my capacity
as set fortlt above, I have reviewed the foregoing Opposition to HOA's Motion. Of the facts asserted
therein, [ know them to be true of my own knowledge or they are true to the best of my knowledge
and recollection.

I further provide that it was my practice and procedure, as set forth herein, that when I would
attend NRS 116 sales at all times relevant to this case, | would atenmpt to ascertain whether anyone
had attempted to or did tender any payment regarding the homeowner association’s liep, I Tlearned
that a “'tender” had either been attempted or made, [ would rot purchase the property offered in that
toreclosure sale. T would and did rely on whatever recita} and/or annommcements that were made at
the HOA Foreclosure Sale. L also relied on the HOA Foreclosure Deed that provided that the HOA
and HOA Trustee complied with all requirements of law,

I declare under peralty of perjury that the foregoing is trie and correct.

Executed this 2* day of September, 201 9.

1o/ Edelie Hoddad:
EDDIE HADDAD
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ARIEL E. STERN, ES0Q. g
Nevada Bar No, 8276

MATTHEW I KNEPPER, ESO).

MNevada Bar No. 12796

AXFRMAN LLP

1160 Towa Center Drive, Suite 330

Las Vegas, NV 89144

Telephone: (702) 634-5000

Facsumile: (702) 380-8572

Email; agel stem@alcennian com

Attornevs for Plaintiff
UNITED STATES DISTRICT COURY

DISTRICT OF NEVADA
BANK OF AMERICA, N.A., SUCCESSORBY
MERGER TO BAC HOME LOANS " Case No.: 2:16 cv 00650
SERVICING, LP FRA COUNTRYWIDE
HOME LOANS SERVICING, LP,
COMPLAINT
Plaintiff,
v,

PECCOLE RANCH COMMUNITY
ASSOCIATION, SATICOY BAY, L1C SERIES
9720 HITCHING RATL AKA SATICOY BAY,
LLC: and NEVATIA ASSOCIATION
SERVICES, INC,,

1
Defendants,

Plaintiff Bank of America, N.A., successor by merger to BAC Home Loans Servicing, LP
Tcta Countrywide Home Loans Servicing, LP (BANA) complaing as follows:
PARTIES AND JURISDICTION

1. This Court hag subjeet mattey jorigdiction pursuant to 28 U.S.C. §1332. BANA is a
eitizen of North Carolina and on information and belief none of the defendants is a citizen of North

Carolina. The amount in controvery exceeds $75,000.

2. Bank of Amevica, NLA. i3 a national bank with 1ts principal place of business in
Chaylotte, North Carelina,  Therefore, pursuant to 28 U.S.C, § 1348, for puposes of diversity
jurisdiction, Bawk of America, N.A. is de'c.:med to be a citizen of the state of North Caroling. See
Wachovia Bank, N.A. v, Schmidi, 546 11.8.303, 318 {2006) (holding that national Lanks are citizens

of the states where their designaled main office is located for pumoses of citizemship tnder 28

{17476937;2}
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1

US.C. § 1348). The diversity of citizenship requirement is met. Defendants Peccole Ranch
Cormmunity Associatiosn (fecr:u]e Ranch), Saticoy Bay, LLC Series 9720 Hitching Rail ala Saticoy
Bay, LLC (Saticey Bay) and Nevada Association Services, Inc. (NAS) are, on information and
beliel and from all publicly avasilable sources, mot citizens of North Carolina. The amount in
controversy requirement is mot. BANA seeks a declaration that its deed of trust, which secures a
loan, with a principal balance. of $144,989.05, was,pot extinguished by a homeowners essociation
non;judicial fureclosﬁl;é sale, that is thebams .for Saticéy Ba;y;s c:lalm to .ll‘itlc tc;: the re.al. pmpeﬂy sub
judice. - K

3. Defendant Peccole Ranch is a Nevada non-profit co-op corporation. BANA is
mformed and believes and therefore alleges Peccole Ranch is the purported beneficiary under an
alleged homeowners' association lien recorded Qctober 3, 2011. BANA is informed and believes
and therefore alleges HOA foreclosed on the lien on February 14, 2014,

4, Defendant Saticoy Bay is a Nevada limited 4ability company. Or information and
helief, Bay Harbor Trust is the only inember of Saticoy Bay, Bay Harbor Trust is, on information
and belisf, 2 Nevada trugt of which Iyad Hadded is the trustee. Upon information and belief, Iyad
Haddad is a citizen of Nevada. BANA is informed and believes and therefore alleges Saticoy Bay
purchased the property at the HOA foreclosure sale, acquiring title via a foreclosure deed recorded
February [§, 2014,

5. Defendant NAS is a Nevada corporation. BANA is infonned and believes and
therefore alleges NAS conducted the foreclosure at issue in this case on behalf of Peccole Ranch,

&. This Court has subject matter jurisdiction pursuant to 28 U.S.C. §1332 for reasons
stated above.

7. Venue is proper in this Court under 28 U.S.C. §1391. The property that is the subject
of this action is located al 9720 Hitching Rail Drive, Las Vegas, Nevada 89117 (the property).
Venue is proper in this Cowrt under 28 U.S.C. § 1391(1) aud (2) because this action seeks to

detennine an interest in property located within Clark County, Nevada and because this lawsuit

arises out of a foreciosure of real property located within Nevada.

(374760372}
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8. The pre-litigation dispute resolution process set forth in NRS 38.300 et 56q. 15 not
applicable to this action and camnot restrict the jurisdiction of this court. To the extent any
requirement of the stalute is applicable to any portion of the claims asserted herein, that requirement
has been constrmictively exhausted and further fasc:ﬂ to administrative remedies would be futile
because BANA submitted a demand for mediation to Nevada Real Estate Division (NREIY) on or

about November 5, 2015, but NRED has failed to schedule the mediation in, the. time. period required

by NRS 38.330(1).

GENERAT ATTEGATIONS

9. Under Nevada state law, homeowners' associations have the right to charge property
owners residing within the community assessments to cover the homeowners' associations' expenses
for maintajning or improving the community, among other things.

10 When these assessments go unpaid, the association may impose a‘ lien and then
foreclose on a lien if the assessments remain unpatd.

11.  NRS Chapter 116 generall.y provides a non-judicial foreclosure scheme for a
homeowners’ association to conduct a non-judicial forecloswre where the unit owner fails to pay its
monthly assessments.

12, NRSE 116.3116 makes a homeowners' association lien for assessments junior to a first
deed of trust beneficiary's secured interest in the property, with one limited exception: a
homeowners' association lien is sexior to a first deed of trust beneficiary's secured interest "to the
extent of any charges incurred by the association ou a unit pursuant to NRS 116.310312 and to the
extent of the assessments for common expenses based on the pericdic budget adopted by the
association pursuant to NRS 1163115 whiteh wounld have hecome due in the absence of aceeleration
dwing the 9 months immediately preceding institation of an action to enforce the lienf.]"
NRS 116.3116(2)(c).

The Deed of Trust and Assionment

13. On or about April 25, 2003, Edva E. Scott {(Scott) obtained a loan fiom Republic

Mortgage LLC, Nevada LLC in the amount of $163,567.00 evidenced by & note and secured by &

{37476537,2 !
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deed of trust (the senior deed of trnst) recorded April 30, 2003, A true and correct copy of the
senior deed of trust is recorded with the Clarle Connty Recorder as Instrument No, 20030438-
02222,

14, The note and the seuior_‘deed of trugt are insured by the Federal Housing

Admimstration (FHA). Pursuant to the FHA insurance, the lender was required to sabmit a menthly

mortgage insurance payment to the FHA. FHA mopthly mortgage insurance premiums were paid by
cithcf Scott, BAI;\.TAlor xts pre:c[em:ssor in iﬂtérést bagmnmg Jum: 5, 2003;

15.  The senicr deed of frust was assigned to BANA via an assignment of deed of trust. A
true and correct copy of the assigament is recorded with the Clack County Recorder as [nstrument
No. 201111140001989, ,

The HC%A Liep znd Foreclosure

16.  Upon information and balief,l scott failed to pay Peeccole Ranch sl amounts due to it
On October 3, 2011, Peccole Ranch, through its agent, NAS, recorded 2 notice of delinquent
agyessiuent lien. Per the notice, the amount due to Peccole Ranch was $1,434.04, which "includes
late fees, collection fees and interest in the amount of $728.40." A true and comect copy of the
notice of lien is recorded with the Clark County Recorder as Instrument No. 201110030000458,

17. On Dlecember 29, 2011, Peceole Ranch, through its agent NWAS, recorded a notiee of
default and election o sell to satisfy the delinguent assessment lien. The potice states the amount
due to Peceols Ranch was $2,660.78, bt do;as not specify whether it includes dues, intersst, fees and
collection costs in addition to assessments. A hue and corect copy of the notice of default is
recorded with the Clark County R&corder- as Imstrument No. 201112290004054. The notice of
default also does not specify the super-pronty amount claimed by Peccole Ranch aad fails to
deseribe the "deficiency in payment” reguired by NRS 116.31162(1)(1)(1).

18, On Janvary 23, 2014, Peccole Ranch, through its agent NAS, recorded a naotice of
trustee's sale. The trustee's sale was scheduled for Febiuary 14, 2014, The natice states the amount
due to Peceole Ranch was $6,614.00, which includes the "total amount of the unpaid balance of the

obligation secured by the property to be sold and reasonable estimated costs, expenses and advances

(37476937,7}
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at the time of the initial publication of the Notice of Sale." A true and comect copy of the notice of
sale is recorded with the Clark County Recforder a8 Instroment No. 201401230002378. The notice
of sale does not identify the super-priomty ;mwum claimed by Peccole Ranch and fails to desciibe
the "deficiency in payment” required by NRS 116.311635(3)(a).

19.  In none of the recorded documents nor in any notice did Peccole Ranch and/or its
agent provide notice of the purported super-pricrity lien amount, where to pay the amount, how fo
pay the amount, or the cons&q‘ucﬁccs Tor failure to clo‘ 50, |

20.  In none of the recorded documents nor in eny notice did Peccole Ranch and/or its
agent specify whether it was foreclosing on the super-privrity portion of its lien, if any, or on the
sub-priarity portion of its lien, -

21, In none of the recorded documents ror in any nctice did Peccole Ranch and/or ity
agent specify the senicr dead of trust would be extinguished by Peccole Ranch's foreclosure.

22. In none of the recorded documents ney in any notice did Peccole Ranch and/or ite
agent identify any way by which the bencficiary under the senior deed of tmast could satisfy the
super-priority portion of Peccole Ranel's claimed ljen.

23, The deficiencies In the notices notwithstanding, on or about January 10, 2014, after
Feccole Ranch recorded its notice of default, BANA remitied payment to Peceale Rancly, through its
agent NAS, to satisfy the super-priority H.um‘mlt owed to Peccole Ranch.

24. On December 4, 2013, BANA. requested a ledger from Peccole Ranch, throngh its
agent NAS, identifying the super~priozrity amount allegedly owed to Peceole Rauch, Pecenle Ranch
refused to provide a ledger, failing comnpletely to respond to the reguest,

23, BANA and ity coungel were forced to attempt to calculate the super-pronty amount
claimed by Peccole Ranch by reference to a ledger from another property in the same community,
provided earlier by Peccole Rauch's agent NAS,

26, Based on the monthly assessment amount identified in Peccole Ranch's ledger,
BANA accurately caleulated the true supdr-prionity amount as $585.00, the surm of nine-months of

comunon assessiuents as identified in Peccole Ranch's ledger, and tendeved that amount to Peccole

(37416937:2)
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Ranch, throwgh its agent WAS, on }anuar}!' 10, 2014, A true and comect copy of Peceole Ranch's
ledger and BANA's temder letier are attached as Exhibit 1. Peccole Ranch refused BANA's tender.

27. Despite BANA satisfying the super-prionty amount of Peceole Ranch's lien, Peccole
Ranch recorded 2 notice of foreclogure sale on January 23, 2014 and proceeded o foreclostre,

28.  Peccole Ranch foreclosed on the properly on or about Febpuary 14, 2014, A
foreclosure deed in fayor of Saticay Bay was recorded February 18, 2014. A true and comect copy
of the foreclosure deed is recorded vifith the Cléﬂc County Reqo.rdcr as Instrument No.
201402180002910. ‘

28 Upon information and belief, NAS wrote in the foreclosure deed that the sale price at
the February 14, 2014 foreclosure sale was $31,500.00, Peccole Ranch's sale of the property to
Saticoy Bay for thuty-five pereent (35%) of the value of the unpaid prineipal baiance on the senior
deed of trugt, and, on information and belief, for a similarly diminutive percentage of the property's
fair market value, is commercially unzeasonable and not in good faith as required by NRS 116.1113.

EIRST CAUSE OF ACTION

{(Quiet Title/Declaratory Judgment Against All Defendants)

30.  BANA repeats and 1'c~alle‘g;ves the preceding paragrapbs as though fully set forth
herein and incorporates the same by reference.

31, Pursuant to 28 U.8.C. § 2201 and NRS 30.040 et seg, this Cowrt is empowsred to
declare the rights of partics and other legal relations of parties regarding the property.

32, An actual conboversy has adsen between BANA and defendants regarding the
property. The senior deed of trust is a first secuved interest on the property. As & result of the
February 14, 2014 HOA foreclosure sale, Saticoy Bay claims an interest in the property, and on
information and belief, asserts Saticoy Bey owns the property free and clear of the senjor deed of
trost. T

33.  BANA's FHA insured interest in the senior deed of st encwinbering the yroperty

constitutes an inlerest in real property.

(374769372}
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34, BANA i3 entitled to a declaration that Peccole Ranch's foreclosure did net extingnish
the senior deed of trist, or, altematively, Peccole Ranch's foreclosure is void.

NRS Chapter 114 Vielates BANA 's Right to Procedural Due Process

35. BANA agserts that Chapter 116 of the Nevada Revised Statintes' schems of HOA
super pricrity nos-judicial foreclosure viola:te:s BANA's procedural due process rights under the state
and federal constitutions. R

36.  The Fourteenth Amendment of thé United States Constitution and Article {, Sec. 8, of
the Nevada Constitution protect BANA from being deprived of its deed of trust in violation of
procedural due process guarantees of notice and an opportunity to be heard.

37. BANA asserts that there is no way to apply Nevada's scheme of nop-judicial HOA

soper priority foreclosure that complies with Nevada and the United States' respective guarastees of

' procedural due process.

38,  The Nevada Constitution does not expressly set forth a state action
requirement. Even if it did, and copsistent with the state action requirements of the Federa
Constitution, the state of Nevada hag bectme sufficiently intertwined with HOA foreclosure such
that state and federal procedural due process protections for BANA's deed of truat apply, to wit;

a) The super pionty lien did not exist at conmumen law, but rather is impased by
siamte.
) In order to conserve governmental resources and fund the quasi-goverumental

HOA, Nevada's legislature made super priorily mandstory, expanded the super-pricrity

duration from stx to nine month, and declared it could not contractually subordizate its lien

by provisions within a HOA's covenants, c;ouditions, and restrictions
&) The super prority lien has no nexvus whatsoever to a private agresment

Letween the Peccole Ranch and BANA, but, again, is imposed by legislative enaciment.

d) Nevada and Clark County mandated the ereation of Peccole Ranchas a quasi-
governments] enfity to perform governmental functions including maintaining the common

open spaces and private streete within the Peecole Ranch comnmmnity.

{37476937;2)
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33.  Since the state of Nevada is responsible for the creation of the super prianity lien and
has made it mandatory, then Nevada's HOA. super priority foreclosure scheme is the result of state
action subject to procedural due process safc-::gmds.

40.  On its face, Nevada's scheme of non-judicial HOA super priomty foreclosure Jaeks
any pre deprivation notice requirements or post deprivation redemption options that are necessary
components of due process: | o ‘

2) NRS 116.31162 and NRS 116311635 do not regquire that an HOA provide
BANA with wntten notice of the sum that constitutes the super priority portion of the
assessment lien,

b) Chapter 116 of NRS seeks to insnlate its scheme of seper priority non-judicial
foreclosure by failing to provide any post-sale right of equity or redemption.

) Chapter 116 of NRS fails to provide BANA with a statutorily enforceable
miechanisin to compel av HOA to.inform BANA of the sum of the HOA super priority
amoimt,

41, As upplied, the HOA non-judicial foreclosure violated state and fedesal procedural
due process protections for BANA's deed of tmst since BANA was not provided with any notice its
physical delivery of a check for & months of assessments did not redeem the deed of tust's priority
priot to the HOA foreclosure.

42, BANA requests that this Court void the HOA foreclosure sale or declare that Saticoy
Bay's titls was acquired subject to the senj{_)‘r deed of ust because NRS 116's scheme of HOA super
prionity foreclosure violates the procedural process clauses of the Fourteenth Amendment of the
United States Constitution and Article 1, Sec. 8, of the Nevads Constitution.

The Supremacy Clause Beary Extinguishment of the Senior: Deed of Trust

el

43, The foreclosure sale did not extinguish the senior deed of trust because the
extingrishment of the sentor deed of trust i barred by the Supremacy Clause of the United States

Constitution. Alternatively, the foreclosure sale is vaid.

[37476937;2)
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44, The senior deed of trust is. Insured pursuant to Single Family Mortzags Insurance
Program. -

45,  The federal rules, regulations, and letters that fimplement, govern, and interpret this
FHA insurance program are found at 24 C.F.R. Part 203, the various HUD Mortgages Lotters, and
HU's Handbook, as amended from time to time,

. 46.  In order to incentivize private lenders to participate in the Single Family Motigage
Insurance Program, parficipation in the progzam is risk free to lenders as exemplified by the
following:

a) Lenders cannot lose their insurance inverest by failing to adbere to HUD's
servicing regulations;

b) Lenders are also not required to expend funds to service the mortgage that
U has not agreed to reimburse;

c) HUD through its program of reimbursements to participating lenders also
reguliates what amounts to be paid to homeowner's associations, when these amounts should
be peid, and by what means they should be paid; and

i) Lenders are permitted to convey title to HUD, even where the property's title
is subject to & homeowner's associgtion lien, where the HOA Is uncooperative and non-
responsive concerming the amovnt c:-_f payment it is demanding to release its lien,

47. HUD's regulations are neccss‘ar‘y to ensure that the Single Family Mortgage Ingurance
Program is both nsk-free to participating lenders and that the Mutual Mortgage Insurence Fund is
suslainable,

48,  Chapter 116 of the Nevada Revised 3tatutes' scheme of non-judicial foreclosure that
allows for the foreclosure of a super priority lien stands as an obstacle to the accomplishment and
execution of the fil} purposes and objectives of Congress under the National Hounsing Act's Single
Family Mortgage Insurance Program and Mutaal Maortgage Insurance Fund,

49,  NRS Chapter 116 must yield to the federally insured senior deed of trust under the

Supremacy Clause,

{37476937,7}
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1

50, The HOA sale is void or did not extinguish the senior deed of trust [or additiona)
reasons stated below,

51.  The foreclosure sale did not extinguish the senior deed of trust because the recorded
notices, even if they were in fact provided, failed to describe the lien in sufficient detail a5 required
by Nevada law, including, without limitation: whether the deficiency included a "super-priority”
component, the amount of the super-pricrity component, how fhc sﬁpérupﬁoﬁty t:ompouaﬂ was
calculated, when payment on the super-priority component wag -a;cquimci, wﬁem payment was to be
made or the consequences for failure to pay the super-prorty component. Altermatively, the
foreclosurs sale is void.

52, The foreclosure sale did ml)t extinenish the semior deed of trust because BANA
tendered and satisfied the super-priority amount and Peccole Ranch wrongfully rejected the tender.
Alternatively, the foreclosure sale is void.

53, The foreclosure sale did not extinguish the senior deed of trust hacause the sale was
conunercially unreagonable or otherwise {:‘aﬂcd to comply with the good faith requirement of
NRS 116.1113 in several respeets, 1'.11c1u;:h'31g, without limitation, the lack of sufficient notice,
Peccole Ranch's wiongful rejection of the httlzndﬂr, the sale of the property for a fraction of the loan
balance or actual market value of the property, a foreclosure that was not caleulated to promote an
equitable sales prices for the property or to aftract propet prospective purchasers, and a foreclosure
sale that was designed and/cr intended to result in maximum profit for Peceole Ranch, its agent, and
Saticoy Bay at the sale without ragard to the sights and interest of those who have an interest in the
loan and made the purchase of the property possible in the first place. Altematively, the foreclosure
sale is void.

54, The foreclosure sale did not extinguish the sewior deed of trust because otherwise the
sale would violate BAMA's rights to due process, as a result of Peccole Rancl's faihue to provide
sufficiant notice of the super-priority component of Peccole Ranch's lien, the manner and method to

satisfy it, and the conscquences for failing 6 do so. Alternatively, the foreclosure sale is voidl.

{57476917.7)
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55.  The fureclosure sale did not extinguish the senior deed of trust because otherwise the
sale would violate BANA's rights fo due process, as a rasult of Peccole Ranch's improper calenlation
of the super-priorty component, its inclusion of charges that are not part of the super-priozity lien
under Nevada [aw, and its rejection of BANA's tender of the super-priority component of the Hen.
Alternatively, the fureclosure sale is void.

56, The foreclosure sale did not extinguish the senior deed of trust because Saticoy Bay
does not qualify as a bona fide purchaser for value, because it was aware of, or should have Leen
aware of, the existence of the seniar degd of tmst, BANA'S satisfacton of the soper-priority
component of HOA's lien, and the commefc;ial uwnreagonableness of the HOA sale, Altematively, the
foreclosure sale is void. -

537. BANA is entitled to a declaration, pursnant to 28 ULS.C. § 2201, NRS 30.040, and
| NRS 40.010, that the HOA sale did not extinguish the sepjor deed of trust,

38, BANA was required to ratm;_n an, attormey to prosecute {his action, and is therefore

entitted to collect its reasonable aftorneys' fees and costs.

&ECONI; lC‘.J\JLUSE OF ACTION
(Breach of NIRS 116.1113 against Peccole Ranelt and NAS)

539. BANA repeats and re-alleges the preceding paragraphs as though fully set forth
herein and incorporates the same by reference,

60.  NRS § 116.1113 and common law provide that every contract or duty governed by
tlas chapler imposes an obligation of good faith in its performance or enforcement,

1. Peceole Ranch's recorded CC&Rs contain a subordination of assessmient Hen clause
which represents that Peccole Ranch's entire lien will be subordinate to the sentor deed of frust,

62.  NR3 Chapter 116 requires Peccole Ranch and its agent NAS to comply with the

obligations of the CC&Re, including the subordination of assessmenet lien clause.

{(37476837,2}
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63.  In maling the representation in the CC&Rs that its len would be subordinate to a
senior deed of trust, Peccole Ranch and its agent NAS undertook a duty to inform lenders and loan
servicers like BANA that its representation regarding the priority of liens in the CC&Rs was false,
and to give BANA, a reasonable opportunity to protect their intevests in the property.

64.  Peccole Ranch and its agent NAS also undertook a duty to identify the supor-pricnty
amouit to lenders nd loat sefvicers -lﬂca”BANA,-tot notify it thiat its eciirity interest wes at risk, and
t provide an oppurtunity to satisfy the supel'—pl"ioﬁty amount to protect jf3 security intsrest in the
prope:ty.

65.  Peceole Ranch and its agent NAS breached their duty of good faith by zot complying
with the obligations in the CC&Rs that its lien would be subordinate to the senior deed of frust, by
not informing BANA, that itg rt:pm&:entatio-ml in the CC&Rs regarding the priority of liens was false,
by not identifying the super-priorty amoun't of its Hen for BANA, by not notifying BANA that ity
security interest was at fgk, by rejecting BANA's attempt to tender the super-priosity amount, and by
obstructing BANA's ability to protect its security interest in the property.

86.  Peccole Ranch's recorded CC&Rs also contained an enforecement clavse related to
the collection of unpaid assessments. Under the enforecement clavse Peccole Ranclis foreclosure
nst be copducted i accordance with Nevada law relating to the foreclosure of realty morigages
and deeds of trust. (n information and belief, Peceole Ranch and its agent NAS did vot conduct the
HOA foreclosure sale in accordance with the requirernents of the Nevads Revised Stzalutes velated to
foreclosure of realty mortgages and deeds qf trust, Peceole Ranch and its agent NAS breeched their
duty of good faith by not eomplying with ﬁ1c obligations in the CCARs regarding foreclogure of ify
lien. |

G7.  If it is determined Peccole Ranch's sale extinguished the senior degd of hust

natwithstanding the deficiencies, violations, and improper aetions deseribed herein, Peccele Ranch's

{37476937:2}
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and its agent NAS's breach of their obligation of good faith will cause BANA to suffer general and
special damages in the amonnt equal to the fair market value of fhe property oy the unpaid prineipal
balance of the loan at issue, plus inferest, at the time of the HOA sale, whichever is greater,

63.  BANA was required to retain an attorney to prosecute this action, and is thorefore
entitled to collect its reasomnable atiormeys' ft;:ﬁS and coats,

THIRD CAUSE OF ACTION
(Wrongful Foreclosure against _E‘:eccole Rapch and NAS)

69.  BANA repeats and re-alleges the preceding paragraphs as though fully set forth
herein and incorporates the same by reference,

7). To the extent defendants contend or the Court concludes Peccole Ranch's foreclosure
sale extinguished the senior deed of trust, the foreclosure was wrongfal,

71.  Because Peccole Ranch and its agent NAS failed to give adequate notice apd an
opportunity to cure the deficiency, the foreclosure was wrongful to the extent any defendant
contends it extinguished the senior deed of trust.

72, Because BANA satisfied the super-priomity portion of Peceole Raneh's hien pror to
the foreclosure sale there was no default in the super-priority component of Peccole Ranch's lien at
the time of the foreclosure sale and the foreclosure was wrongful to the extent auy defendant
contends it extinguished the senior deed of trust.

73.  Because Peceole Ranch and its agent NAS sold the property for a grossly inadequate
amount, compared to the value of the proiaérl'y and amount of outstanding liens defendants contend
were extinguished by the foreclosure sale, the foreclosure was wrangful to the extent uny defendant

contends 1t extinguished the senjor deed of trust,

{37476937:3)
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74, Becauge Peceole Ranch and its agent NAS violated the representation in the CC&Rs
that its lien would be subordinate to a senior deed of trust, the foreclosure was wrongful to the extent
any defendant contends it extinguished the senior deed of trust,

75.  Because Peccole Ranch and jts agent NAS violated the good faith requirernents of
NRS 116.1113, the foreclogure was wrongfu} to the extent any defendsnt contends it extinguished
the senior deed of trust,

76. I it is determined Peccole Ranch's foreclosure sale extinguished the sepior deed of
trust notwithstanding the deficiencies, Viu-_laticns, and improper actions described hersin, Peccole
Raneh's and ity agent NAS s actions will cause BANA to suffer ceneral and gpecial danages in the
amount equal to the fair market value of the property ar the unpaid principal balance of the loan at
issue, plus interest, at the time of the sale, whichever 15 greater.

77, BANA was required to retein an attommey to prosecute this action, and i thewfore
entitled to collect its reasonable attorneys' fees and costs.

FOURTH CAUSE OF ACTION
{Iojunctive Relief against Szticoy Bay)

78, BANA repeats and re-alleges the preceding paragraphs as though fully set forth
hevein and incorporates the same by reference.

9. BANA disputes Saticoy Bay's claim it owns the property free and clear of the senior
deed of trust. \

80, Any sale or transfer of the l_property by Saticay Bay, prior to a judicial determnination
concmning the respective rights and inte:uas‘ts of the parties to this case, may be rendered invalid if

thie senior deed of trust still encumbers the property tu first position and wag not extinguished by the

1

HOA sale.

LaH76937)
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81. BANA has a substantial likelihood of success on the merits of the complaint, and
damages would not adeguately compensate for the irreparable harm of the Joss of title to a bona fide
purchager orloss of the first position priority status secured by the property.

82,  BANA has no adeqguate reuiécly at law due to the uniqueness of the property invalved
in this case and the sk of the loss of the ‘;cmur gecurity interest,

‘83. BANA 13 entifled to a p'rLalimiuary injunction prohibiting Saticoy Bay, or its
SUCCESSOrs, assigns, or agents, from Candu‘dmlg any sale, ransfer, or encumbrance of the property
that is claimed to be superior to the sentor deed of trist or not subject to the senior deed of trust.

84,  BANA is entitled to a preliminary mjunction requiring Saticoy Bay to pay all taxes,
insurance and homeowner's association dues during the pendency of this action.

FRAYER FOR RELIIE

BANA requests the Court grant the following relief:

1. A= order declaring that Saticoy Bay purchased the property subject to BANA's senior
deed of trust;

2, In the alternative, an order that the HMOA foreclosure sale, znd any resulling
foreclosure deed, was void ab initic;

3. In the altermative, an order requiring Peccole Ranch and NAS to pay BANA all
amounts by which it was damaged as 2 result of Peccole Ranch's and NAS's wrenghul foreclosure
and/or violation of the good farth prc:visioﬁs of NR3 § 116.1113;

4. A preliminary injunction px'a;lﬂbiting Saticoy Bay, ils successors, assigus, or agents
fom eonducting any sale, transfer, or ancu.;nbranc:e of the property that ig claimed to be superior to
the senior deed of trust or not subject (o the senior deed of trust;

3, A prefiminary injunction requiring Saticoy Bay to pay all taxes, ibsurance, and
licnmteowneat's association dues durine the pendency of fhis action;

4. Reasonable attoaneys' fees ag special damages and the costs of suit; and

{374768311)
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7. For such other and further relief the Court deems proper.
DATED March 25, 2016.
" AKERMAN LLE

st Ariel B, Stem

Arel E. Stern, Esq.
“‘Nevada Bar No. 8276
Matthew L Knepper, Bsq.
Nevada Bar No, 12796
1160 Town Center Drive, Suite 330
Las Vegas, Nevada 80144

Attorneys for Plaintiff

(37476937,2)
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EXHIBIT 1

EXHIBIT 1
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RICTARD . BAURR, 1
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THOMAS M. HOULAN MILES. BAUER, BERGSTROM & WINTERS. LLP KEENAN E. MeCLENAHAN
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lanuary 10, 2014

Mevada Association Services, lne.
8224 W, Desert 1an [Load, Suite A
Las Vepas, NV 89146

Re:

MBBW File No. 13-H1381

Dear Sir/Madame:

A you may recall, this firm represents the Interests of Hank of America, ML.A., 85 successor by merger 1o BAC Home
loans Servicing, LP {hereinafier “BANA™) with regerd (o the issucs sel forth herein, Nevada Association Services’
(NAS) pusition has been Lo refuse my law firm’s request Tor HOA payolT ledgers to allow BANA an opportunity to fulfill
its Super-Priority Amount obligations, NAS' refusal allegedly stems trom Lheir concern of vialating the Fair Debt
Coflection Practices Act {FDCPA). According lo NAS. wbe FICPA spplics to NAS and how it comduets its buosiness,
‘Yhus, il the homeowner is stitl the title avener and i 3 eqnsumer’ 48 defined under the FRCPA, NAS is pohibited from
supplying us payoff information unless BANA (despie buing the heneficiary/servicer of the first deed of trust foan
secured by the praperty) has written authorization from the hamueowirer,

As you are probably already aware, the Sate of Mevada Real Lstale [division recently issued an Advisary Opinion
adiressing the components of the Super-Priority Amount thil Movadu FICAS can recaver.

Specifically, Mevada Real Estalc Division's Advisory Opinien No. [3-01 regarding the “Supur-Prorty Lien™
unsguivocally states “The association’s Hen does nol include “cosis ol voflecting’ defined by NRS 116310313, so the
super-priority poriion of the lien may not include such cosls” Vurthermore., said Advisory Opinion goes on to say: “The
super-prigrity lien based an assessments may rot excoed 9 months of assessments as reflested in the association™s budpet

and it may not inglpde pensitics, fees late charges, fings or mtcrest,”

‘Yhe Real Estates Division’s opinion also seems 1o suggest that an association can forechose on s Super-Frionty Lien and
the First security interest hojder will either pay the Super-Priatity Licn or risk losing it security inferest, Tmplict in (bis
reasoning, however, is (hat the HOA/HOA (rustee such us NAS will have to provide the first security inferest
holder or their Jegal representative a payofT ledger containing (e Super-Priotily Amount in the first place despile
MAS! position thai the FIDCPA prohibits them from deing so.

It is cur position that NAS, your client and any subscguent purehaser 11 a NAS foreclosure sale has waived their right 1o
claim our client’s Jien was wiped oul as a resuli of an HOA sale due lo NAS® reflusal to provide a payofT ledger and thus
the opporiunity to pay the Super-Priority Amount in the [irst ptace.

As you'll recall; MRS 1162116 governs liens againsi units for sssessiaents, Pursuant lo NRS 1163116

‘['he asspeiation has a lien an a oni fon
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quy prenediivs, fiws, eherges, foie cherges, fines amd frerest glrged presuan? o paragraphs () o (), incliesivg,
of stbsastion { of ¥RS 1163102 are enfurceabfe as ussexspeitly wielet s section

White the HOA may claim a lien under MRS 116.3102 Submection (1) Paragraphs (7) through (n) of 1his Swotwe clearly
provide that such a Yen is JUNIDR (o frst deeds of st 1o he exiemt the lien is for fees and charges imposed for
coilection and/or autseney foos, collection costs, lule foes service charges and imerest.  Ser Subsection Zh) of MRS
116.371 16, which sizies in paciinem parl:

2. A lien undler this section is priar 1o all other liens and encuibranees on Wil exEep;
{(b) A firsi, security interest on the unil recorded before ihe date onwhich the assessment sought 1o be enforeed
became detinquent...

The lier i5 also prior ta sl security interesis described prwsnmmph (b 1o the oxtens of she asskgeme s, for
copnon_cxpepses.. which would have beeome due il absenge of _aceelerafion dufing he 9 ironths
- immediajely oreceding institution of an aktion to enlimee 1he bien, .

Based on sald Advisory Opinion and Sectian 2{b), a partion of your HEA lien is srguably pnor o BAMA's fint deed of
wust, specifically the nine months of assessments (or comnen Lxpunses incurmed befors the date of your natice of
delinguent assessment,

Despite your current refusal 1o pravide HOA payull ledgerss. without [irst prying 2 foe ol 5150.00, our elient 8ifil wishes
to make 4 good-faith attempt 1o fulfil BANA'S obligations as the 15l frenhalder by tendering 1o NAS an accurie estimaie
of the Supor-Priority Amawnt. This yood-fzith estimale is based on prine payolT ledgers provided by NAS 0 our firm
regarding the same MOA i question. Based an the most nucent HOA payolT ledger provided by MAS in segurds 10 1his
particular MOA, we estimate 9 months ol eommeon MOA assessments 1 by 538500

s, enciesed vou will find ¢ caghier's cheek made aot w NEVARA ASSOCIATION CERVICES in the sunof 3383.00.
This i% 2 non-ncgutinble ancun 2nd any sadorsemoit of sated coshior s eheuk on your part, avhether express of implied.
wili be strictly construcd as an uncondiltonnl accepience an Your purt ol the fzels sited horeig and £xprass agreement Hiat
BANA's Supcr-Privriy Amount obligations lovwards the 110A in regards 10 the roe] property locsied al ufa) Hitching
Rail Drive huve now been “paid in full”.

Please note thal my client may seek aftornoys® feesand costs fyr ney litipation caused by NAS' tmproper relusal 1o
provide a payefl ledger andfor NAS' improper refeation af any payell eader madc purseant to the Rual Estite

Divigion’s recent Advisory Opinion.

Thank you Tor your prampl sitention 1o (his maller. I¥ vou hitve sy quESiGas of coneoims, | may be reached by phone
directly at (702) 942.0413, S

Sinuercly,

ATILES, BAUER, BERGSTRON & HANTERS, LLP

-ﬂ’L,—'ﬂ'—'—\_ﬂ—"W—-—.\W—m

Rock K. lung, sq,
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MICHAEL F. BOHN, E8().

Nevada Bar No.: 1641
mbohn(@bohnlawfinn.com

LAW QOFVICES OF

MICHAEL F. BOHN, ESQ., LTD,
376 E. Warn Springs Rd., Ste. 140
Las Vegas, Nevada 89119

(702) 642-3113/ (702) 642-9766 FAX

Attorney for defendant Saticoy Bay LLC
Series 9720 Hitching Rail

Filed 04/19/16 Page 1 of7

UNITED STATES DISTRICT COURT
DISTRICT OF NEVADA

BANK OF AMERICA, N A, SUCESSSOR BY
MERGER TO BAC HOME LOANS SERVICING,
LP FKA COUNTRYWIDE HOME LOANS

SERVICING, LP,

Plaintiff,

VE.

PECCOLE RANCH COMMUNITY
ASSOCIATION, INC.; SATICOY BAY LLC
SERIES 9720 HITCHING RAIL AKA SATICOY
BAY, LLC; and NEVADA ASSOCIATION
SERVICES, INC.,

Defendants.

SATICOY BAY LLC SERIES 9720 HITCHING
RAIL,

Counterclaimant,

VE,

BANK OF AMERICA, N.A., SUCESSSOR BY
MERGER TO BAC HOME LOANS SERVICING,
LP FKA COUNTRYWIDE HOME LOANS
SERVICING, LP,

Counterdeftndant. L

CASE NO.: 2:16-CV-00660

ANSWER AND COUNTERCLAIM

Defendant Saticoy Bay LLC Series-9720 Hitching Rail, by and through its attomey, Michael
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F. Bohn, Esq., answers Plaimtiff’s Complaint on file herein as follows:

PARTIES AND JURISDICTION

l. Defendant is without sufficient inforination or knowledge upon which to admit or deny the
allegations contained in paragraphs 1, 6, 7, and 8 of the complaint, and, upon that basis, denies the same.
2. Defendant admits the allegations contained in paragraphs 3, 4, and 5 of the complaint.

3. Inanswering paragraph 2 of the complaint, Defendant denies that the deed of trust was not

7 lextinguished by the homgowner's association non-judicial foreclosure sale but is without sufficient

information or knowledge to admit the remainder of said paragraph which is therefore denicd,

GENERAL ALLEGATIONS

4, Defendant admits the allegatioﬁé contained m paragraphs 9, 10, 11, 12, 16, and 28 of the
complaint.

5. Deiendant is without sufficient information or knowledge to admit or deny the allegations
contained in paragraphs 13, 14, 15, 23, 24, 25, and 26 of the complaint, and upen that basis, denies the
same,

6. Defendant denies the allegations contained in paragraphs 17, 18, 19,20, 21,22, 27, and 29 of

the complaint.

FIRST CAUSE OFA CTION

(Quiet Title/Declaratory Judgment Against All Defendants)

1. In answering paragraph 30, Defendant repeats and resllepes its answers to paragraphs |
though 29 of the complaint as if fuslly set forth at length herein.

8. Defendant is without sufficient infoxnation or knowledge to admit or deny the allegations
contained 1n paragraphs 31, 44, 45, 46, and 47 of the complaint which are therefore denied.

9. Defendant denies the allegations contained in paragraphs 32, 33, 34, 35, 36,37, 38, 39, 40,
41,42, 43, 48,49, 50, and 51, 52, 53, 54, 55, 56, 57, and 58 of the complaint.

SECOND CAUSE OF ACTION

{Breach of NRS 116,113 against Peceole Ranch and NAS)
10. In answering paragraph 59, Defendant repeats and realleges its answers to paragraplis |

though 58 of the complaint as if fully set forth at length herein.

JA156




s I e L =T S Y

10
i1
12
13
14
15
16
17
&
19
20
21
22
23
24
25
26
27
28

Casge 2.16-cv-00660-MMD-CWH Document 8 Filed 04/19/16 Page 3 of 7

11, Defendant is without sufficient information or knowledge to admit or deny the allegations
contained in paragraphs 60, 61, 62, 63, 64, 65, 66, 67, and 68 of the complaint, and upon that basis,

denies the same,

THIRD CAUSE OF ACTION

(Wrongful Foreclosure against Peccole Ranch and NAS)
12. In answering paragraph 69, Defendant repeats and realleges its answers to paragraphs 1
though 68 of the complaint as if fully set fo;th at length herein,
13. Defendant denies the sllegations contained in paragraphs 70. 71. 72. 73, 74, and 75 of the
complaint,
14, Defendant is without sufficient information or knowledge to admit or deny the allegations
contained in paragraphs 76 and 77 of the complaint, and upon that basis, denies the same.

FOURTH CAUSE OF ACTION

(Injunctive Relief against Saticoy Bay)
15. In answering paragraph 70, Defendant repeats and realleges its answers to paragraphs |
though 69 of the complaint as if fully set forth at length herein,
16. Defendant depies the allegations contained in paragraphs 79, 80, 81, 82, 83 and 84 of the

complaint.

FIRST AFFIRMATIVE DEFENSE

The complaint fails to state a claim against answering defendant upon which relief may be

gratted,
SECOND AFFIRMATIVE DEFENSE

The plaintiff has failed to mitigate its damages.

THIRD AFFIRMATIVE DEFENSE

Plaintiff is guilty of laches and unclean hands.

FOURTH AFFIRMATIVE DEFENGSE

Plaintifl’s damages, if any, were caused by its own acts and omissions or by the acts or omissions

of third parties over which defendant had no authority ar control.
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FIFTH AFFIRMATIVE DEFENSE

The plaintiff’s claims are barred by the applicable statute of limitations.

SIXTH AFFIRMATIVE DEFENSE

The plaintiff’s claims are barred by the doctrine of estoppel.

SEVENTH AFFIRMATIVE DEFENSE

The plaintiff assumed the risk of the damages of which it now complains.

EIGHTH AFFIRMATIVE DEFENSE

The plaintiff failed to exercise due care in its business dealings.

NINTH AFFIRMATIVE DEFENSE

The plaintiff’s claims are barred by the doctring of waiver.

JENTH AFFIBMATIVE DEFENSE

The plaintiff gave its consent, expressed or ireplied to the acts, omissions and/or conduct alleged
of this answering defendant.

ELEVENTH AFFIRMATIVE DETENSE

‘The plaineff ratified the alleged acts of this answering defendant,

TITWELFTH AFFIRMATIVE DEFENSE

The plaintiff expressly, impliedly and/or equitably released all rights against this answering

defendant,
THIRTEENTH AFFIRMATIVE DEFENSE

The HOA Sale was conducted pursuant to statute and therefore extinguished Plaintiff's security

interest in the property

FOURTEENTI AFFIRMATIVE DEFENSE

The defendant(s) is a bona fide purchaser for value without notice of any claims of any party or

defects in title,

FIFTEENTH AFFIRMATIVE DEFENSE

The plaintiff has failed to include indispensable parties to this action,

SIXTEENTH AFFIRMATIVE DEFENSE

The plaimtiff’s claims are barred by the voluntary payment doctrine,
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SEVENTEENTH AFFIRMATIVE DEFENSE

The plaintiff lacks standing to prosecute this action.

EIGHTEENTH AFFIRMATIVE DEFENSE

Defendant reserves the right to add additional affirmative defenses as new information currently
not known or available to defendant becomes known or knowable during the pendency of this action.

WHEREFORE, defendant prays as follows:

1. That the plaintiff take nothing by way of its complaint;

2. For an award of attomeys fees and costs; and

3. For such other and further relief as the Court may deern just and proper.

COUNTERCLAIM

Defendant/counterclaimant Saticoy Bay LLC Series 9720 Hitching Rail (hereinafter “Saticoy
Bay"), by and through its attorney, Michael F. Bolin, Esq. , alleges ag its counterclaim against plaintiff,
Bank of America, N.A. as follows:

1. Defendant/counterclaimant Saticoy Bay is the owner of real property situated in Clark County,
Nevada commonly known as 9720 Hitching Rail, Las Vegas, Nevada, §9117 (APN 163-06-110-095),

2. Saticoy Bay obtained title to the property as a result of an HOA foreclosure sale conducted
by the Peccole Ranch Community Associat?on as evidenced by the foreclosure deed recorded with the
Clark County Revorder on February 18, 20'1‘4 as Instrument No. 201402180002910.

3. The title held by Saticoy Bay ﬁ?isms from the foreclosure of an IHOA lien arising trom a
delinquency in assessments duc from the former owner to the HOA pursuant to NRS Chapter 116.

4. Plaintiff/counterdefendant is the purparted assigned beneficiary of a deed of trust which was
originally recorded as an encumbrance against the subject property on April 25, 2003,

FIRST CLAIM FOR RELIEF

(Quiet Title)
7. Saticoy Bay repeats the allegations contained in paragraphs | through 4 of its counterclaim
as if Tully set forth at Jength herein,
6. The deed of trust and any other seeurity intersst of plaintiff/counterdefendant in the subject

property at issue in this case has been extinguished by reason of the [{OA foreclosure sale which
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occurred as a result of the failure of the former owner of the subject property or the failure of any
other interested party, such as plaintiff, to {:urc the delinqueney in assessments due and owing to the
Pececole Ranck Community Association pm':suam to NRS Chapter 116,

7. Saticoy Bay is entitled to a determination from this court, pursuant to NRS 40,010, that
Saticoy Bay is the rightful owner of the property and that as a result of the HOA foreclosure sale,
plamtifffcounterdefendant has no right, title, interest or claim to the subject property.

8. Saticoy Bay is entitled to an award of attorneys fees and costs.

SECOND CLAIM FOR RELIEF

(Peclaratory Relief)
9. Saticoy Bay repoats the allegations contained in paragraphs 1 through 8§ of its counterclaim
as if fully set forth at length herein.
10. Saticoy Bay secks a declaration from this court, pursuant to NRS 40,010, that title to the
property vested in Saticoy Bay is free and clear of all liens and encumbrances, that the
plaintiff/counterdefendant has no estate, right, title or interest in the property, and that
plaintiff/counterdefendant is forever enjoined from asserting any estate, title, right, interest, or claim
to the subject property adverse to Saticoy an_
11, Saticoy Bay is entitled to an a_ivard of attornays fees and costs.

WHEREFORE, Saticoy Bay prays for Judgment as follows:

1. For a determination and declaration that Saticoy Bay is the rightful holder of title to the
property, free and clear of all liens, encumbrances, and claims of the plaintiff/counterdefendant.

2. For a deterraination and declaration that the plaintiff/counterdefendant has no estate, right,
title, interest or claim in the property.

3. Fora judgment forever enjoining the plaintiff/counterdefendant from asserting any estate,
right, title, interest or claim in the property; and

i

it

1141

JA160




=R “ R - < B T = T T N T L T

L o T o N O T

Case 2:16-cv-00660-MMD-CWH  Document 8 Filed 04/19/16 Page 7 of 7

7

4. For such other and further relief as the Court may deem just and proper in the premises,
DATED this 19" day of April 20186,

LAW OFFICES OF
MICHAEL F. BOHN, ESQ., LTD.

By: /s/ [Michael F. Bohn, Esq./
MICHAEL F. BOHN, ESQ.
Nevada Bar No. 1641
376 L. Warm Springs Rd., Ste. 140
Las Vegas, Nevada 891119
Attorney for defendant Saticoy Bay LLC
Series 9720 Hitching Rail

CERTIFICATE OF SERVICE

I hereby certify that on the 19th day of April, 2016, I electronically transmitted the above
ANSWER AND COUNTERCLAIM to the Clerk’s Office using the CM/ECF System for filing and

transmittal of a Netice of Electronic Filing to the following counsel of record:

Ariel E. Stern, Esq.

Matthew Xnepper, Esq.

Akerman LLP

1160 Town Center Drjve, Suite 330
Las Vegas, Nevada 89144
Attorney for plaintiff

[s/ tMave Sameraff!
An employee of Law Offices of
Michael F. Bohn, Esq., Ltd.
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Inst #: 2014021800025811
Feea: $18.00 N/C Fee: $0.00
RPTT: $887.40Ex: #
02/18/2044 03:14:24 PM
Receipt # 1926738
Requestar:

TITLE SOLUTIONS, INC.
Recorded By; RS Pgs: 3

! DEBBIE CONWAY
CLARK COLNTY RECORDER

Please mail tax stafement end

when recorded mgil to;

Saticoy Bay LLC Series 9720 Hitehing Rail
P.0. Box 36208

Las Vepas, NV 89133

FORECILOSURE DEED

APN # 163-06-110-095
Lawyers Title of Nevada #086073590 NAS # Nogds]

The undersigned declares: .

Nevada Association Services, Inc,, herein called agent (for the Peccole Raneh Community
Association), was the duly appointed agent under that certain Notice of Delinguent Assessiment
Lien, recorded Qetober 3, 2011 as instrument nurnber 0000458 Book 20511003, in Clark County.
The previous owner as reflected on said lien is Gretz Scott, Nevada Association Ssrvices, Inc. 25
agent for Peccole Ranch Comimunity Association does hereby graut and convey, but without
warranty sxpressed or implied to: Saticoy Bay LLC Series 9720 Hitching Rail therein catled
grantee), pursuent to NRS 116.31162, 116.31163 and 11631164, all its right, title and interestin
and to that certain property legally described as: Astot Patk, Plat Book 49, Page 19, Lot 267,
Block 4 Clark County

AGENT STATES THAT:

This conveyance is raade pursuant to the powers conferred upon sgent by Nevada Revised
Statutes, the Peccole Ranch Community Association goveming documents (CC&R’s} and that
certain Notice of Delinquent Assessiment Lien, deseribed hierein. Defsult ovcurred as set forthin
4 Notice of Default and Election to Sell, recorded on 12/29/2011 as instrument # 0004054 Book
20111229 which was recorded in the office of the recorder of said county. Nevada Association
Services, Inc. has complied with afl requirements of law including, but not limited to, the
elapsing of 90 days, mailing of copies of Notice of Delinquent Assessment and Notice of Defauit
and the posting and publication of the Notice of Sale. Said propesty was sold by said agent, on
behalf of Pecoale Ranch Community Associgtion at public auction on 2/14/2014, at the place
indicated on the Notice of Sale. Grantee being the highest bidder at such sale, became the
purchaser of said property and paid therefore to said agent the amount bid £51,500.00 in lawful
money of the United States, or by satisfaction, pro tanto, of the obligations then secured by the
Delinquent Assessment Lien,

Dated: February 14, 2014

oo gal

v Rlisga Hollander, Agen? or Association and Erployee of Nevada Association Servicos

¥
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STATE OF NEVADA ) R

COUNTY OF CLARK

On February 14, 2014, before e, M. Blanchard, personally appeared Elissa Hollander persanally
known to e {or proved to me on the basis of salisfactory evidence) to be the person whese name is
subseribed to the within instriment and acknowledged that hessha executed the same in hie/her
aithorized capacity, and that by signing histher slgnature o the instrument, the person, or the entity
upon behalf of whieh the person acled, executed the instrument.

WITNESS my hand and seal,

(Seal) {Signatusc)

M, BLANGHARD

NOTARY PURLIC )
) STATE OF NEVADA m Solaned
My Commlasion Expires: +1-5-2017
Certificeds Ne: 0118481
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STATE OF NEVADA.
DECLARATION OF VALUE

1. Assessor Parcel Number(s)

a. 163-06-110-095

b,
&, ————
d. S
2. Tvpe of Property: ‘
a.| ! VacantLand b. ﬂ Single Fam. Res.  ~  [FOR RECORDERS OPTIONAL USE ONMLY
e ) Condo/Twnhse  d. . 24 Plex, - {Book Page:
el t Apt Bldg f]_} CommIndl " |DateofRecording: -
gl | Apricultural h. - Mobile Home Notes:
Other
3., Total Velue/Sales Price of Property §51560000 . .
b. Deed in Lieu of Foreclosure Only {value of property )
¢, Transfer Tax Value; ‘ §1734,61700 "
d. Real Property Transfer Tax Due £ 887.40

4. If Exemption Claimed:
a. Transfer Tax Exemption per NRS 375 030, %ctwu

b. Explain Reason for Bxemption:

5. Partial Interest; Percentage being transferred: 100 - DO

The undersigned declares and aclmowledges, under pena panalty of petjury, pursuant to NRS 375.060

and NRS 375.110, that the inforination provided is correct to the best of their information and belief,
and can be supported by doecumentation if called upan to substantiate the information provided herein.
Furthermere, the parties agree that disatlowance of any claimed exemption, or gther determination of
additional tax due, may result in a penaity of 10% of the tax due plus interest at 1% per month. Pursuant
to MRS 375.030, the Buyer and Seller shall be jointly and severally liable for any additionat amount owed.

Signature capacity: NAS Employee/Agent for HOA

Signatute Cepacity:

SELLER (GRANTOR) INFORMATION BUYER (GRANTER) INFO RAMTIDN
(REQUIRED) g 8_& IRED

Print Name: Nevada Association Services ' Print Name? %f‘\"rf‘ a0 es

Address:g294 W. Desert inn Road Address: P.O, Box 36208 -

City: |.as Vegas e+ ity Las Vegas

State: NV Zip: 89146 Stafe: NV Zip:89133

COWANYA’ERSQN REQUESTING RECOR ING (Required if npt seller or buyer)

Print Name:

Escrow #
.,P,.tgf.jff’—.ssw 5: ' ——ﬁﬁi&ﬂsm: Cﬁ Zim 7(72 7 FQ__

A5 A PUBLIC RECORD THIS FORM MAY BE RECORDED/MICROFILMED
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Yacsimile {742} 228-7719

34-7775 =

Telephone: {FU2y2

ROGER P. CROTEAU & ASSOCIATES, L1D.

» 2810 W. Charleston Bivd,, Ste. 75 + Las Vegas, Nevada 89102 »

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Electronigally Filed
3/26/2019 5:50 PM
Steven D. Griersen

CLERK OF THE CQU
comp Cﬁfm—ﬁ A;““““’

ROGER P. CROTEAU, ESQ.
MNevada Bar No. 4958
TIMOTHY E. RHODA, ESQ.

Nevada Bar No. 7878 CASE NQ: A-19-791797-C
ROGER P. CROTEAU & ASSOCIATES, LTD. Depart t 15
2810 W. Charleston Blvd | Ste. 75 epanmen

Las Vegas, Nevada 80148
{702) 254-T775 (telephone)
(702 228-7719 (facsimile)
croteaulaw(@eroteaulaw.com
Altarrey for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA

sATICOY BAY, LLC, SEIUES 9720

HITCHING RAIL, a Nevada limited liability Case No.:

company, Dept. No.:
Piaintift,

v§.

PECCOLE RANCH COMMURNITY
ASSOCIATION, a Nevada non-profit
corporation; NEVATDIA ASSOCIATION
SERVICES, TNC., a domestic corporation,

Defendants

COMPLAINT
COMES NOW, Maintiff, Saticoy Bay, LLC, Series 9720 Hitching Rail (“Suticoy™y by
and through its attornays, ROGER P. CROTEAU & ASSOCIATES, LTD., and hereby complains
and alleges apainst Defendants as follows:

PARTIES AND JURIEDICTION

1, Plaintiff, Saticoy Bay, LLC, Series 9720 Litching Rail (“Saticoy Bay'™™}, is a Nevada series
limited liability company, authorized to do business and doing business in the County of

Clark, State of Nevada,

Pape 1 of 13 4720 itzehing Rait
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iU W. Cherleston Bhvd,, Ste. 75 = Las Vegas, Nevada 8210
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‘telephone: {702} Z54-7775 « Facsimile (702) 228-771%

ROGER P. CRUOTEAU & ASSOCIATES, L1,
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Saticoy is the current owner of real property located at 9720 Hitching Rail, Las Vegas
Nevada 89117 (APN 163-06-110-095) (the “Property").
Saticoy acquired title to the Property by Foreclosure Deed dated February 14, 2014, by
and throupgh a homeowners association Hen foreclosure sale conducted on February 14,
2014 (“HOA Foreclosure Sale™), by Nevada Association Services, Inc., a Nevada
corporation, authorized to do business and doing business in Clark County, State of
Nevada (“H24 Trustze™), on behalf of Peccole Ranch Community Association, a Nevada
domestic nen-profit corparation (“HOA™), The HOA Foreclosure Deed was recorded in
the Clark County Recorder’s Office on February 18, 2014 ("HQA Foreclosure Deed?).
Upon information and belief, HOA is a Nevada common interest community association
or unit owners' association as defined in NRS 116,011, is organized and existing under
the laws of the State of Nevada, and transacts business in the State of Nevada,
Upon information and belief, HOA Trustes is a debt collection agency doing business in
the State of Nevada, and is organized and existing under the laws of the State ofT?_a‘f:vadla_
Venue is proper in Clark County, Nevada pursuant to NRS 13.040.
The exercise of jurisdiction by this Court over the parties in this civil action is proper
pursuant to NRS 14.065.

GENERAL ALLEGATIONS

Ungder Nevada law, homeowner’s associations have the right to charge property owners
residing within the community assessments to cover the homeowner’s assoclations’
expenses for maintaining or improving the community, among other things,

When the assessiments are not paid, the homeowner’s association may impose a tHen
against real property which it governs and thereafter foreclose on such lien.

MRS 1163116 makes 3 homeowner's assoviation’s lien for assessments junior to a first
deed of trust beneficiary’s secured nterest in the properly, with one limited exception; a
homeownet's associalion’s lien is senior to a deed of trust beneficiary’s secured interest
“1g the extent of any charges incurred by the association on a unil pursuant to NRS

116.3103 12 and Lo the extent of the assessiments for common expenses based on the

Page 2 of 15 9720 Hitching Rail
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ROGER P. CROTEAL & ASSOCIATES, LTD.

10 W, Chariestonr Bivd., Ste. 73 » Las Vegas, MNevada 8910
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12.

14.

16,

17,

pesiodic budget adopted by the association pursuant to NRS 116.3115 which would have
become due in the absence of acceleration during the 9 months immediately preceding
institution of an action to enforce the lien.” NRS 116.3116(2)(c).

In Nevada, when a homeowners association properly forecloses upon a Hen containing a
super-priorily lien component, such foreclosure extinguishes a frst deed of trust.

On or aboul April 25, 2003, Edna Scott, an unmarried woman (“the Former Owner™)
refinanced the Property. Former Owner obtained al loan secured by the Property from
Republic Mortgage, LIC ( “Lender™), that 1s evidenced by a deed of trust between the
Former Owner and Lender, recorded against the Property on April 20, 2003, for the loan
amount of $163,567.00 (“Deed of Trus”). The Deed of Trust provides that Mortgage
Electronic Registration Services (“MERS™) is beneficiary, as nominee for Lender and
Lender’s successors and assigns, The Deed of Trust was in the amount of $163,567.00,
and the Deed of Trust was recorded in the Clark County Recorder’s office on April 30,
2003

The Former Owner executed a Planned Unit Development Rider along with the Deed of
Trust on April 25, 2003,

On November 8, 2011, Republic Mortgage, LLC, assigned its beneficial imerest by
Assignment of Deed of Trust to Bank of America, N.A. (“BANA™) and recorded the
document in Clark County Recorder’s Office on November 14, 2011.

The HOA Licn and Foreclosure

Upon information and belief, the Former Owner of the Property failed to pay to HOA all

amounts due to pursuant to HOA's poverning documents.

Accordingly, on Qctobey 3, 2011, HOA Trustee, on behalf of HOA, recorded a Notice of
Delinquent Assesstent Lien (“HOA4 Lien™). The HOA Lien stated that the amount due to
the HOA was B1,434.04, as of Seplember 28, 2011, plus continuing assessments, interest,
late charpes, costs, and altorney’s fees.

On Decelnber 29, 2011, HOA Trustee, on behalf of the HOA, recorded a Noties of

Defautt and Lilzction to Selt Under Homeowsers Association Lien (“NOLO™ against the

Page 3 of 15 9720 Hitching Reil
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ROGER P. CROTEAU & ASSOCIATES, LD,
* 2410 W. Charlestan Blvd., Ste. 75 » Las Vegas, Nevada 89147 »
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18.

19.

20.

21,

22.

23,

24,

25,

Property. The NOLD stated the amount due to the HOA was $2,660.78 as of December 27,
2011, plus continuing agsessments, late fees, collection fees, interest and atomey's fees
and costs.

On or about December 4, 2013, after the NOD was recorded, BANA, through counsel
Miles, Bauver, Borgstrom & Winters, LLP (“Miles Bareer™) contacted the HOA Trustce
and HOA via U.8. Mail and requested adeguate proof of the super pricrity amount of
assessments by providing a breakdown of up to nine (93 months of common HOA
assessments in order for BANA to calculate the Super Priority Lien Amount in an
ostensible attempt to determine the amnount the FIOA Lien entitled to super-priority
(“Super-Priovity Lien Amount™).

Upon information and belief, Miles Baver requested the HOA avrears in an attempt to pay
the Super-Priority Lien Amount of the HOA Lien,

Miles Bauer used a Statement of Account from HOA Trustee, for a diffetent property in
the sarme HOA to delermine an ‘estimﬂted paymeit of the Super-Priority Lien Amount
good faith payoff.

On January 10, 2014, BANA, through Miles Bauer, provided a payment of $585.00 to the
HOA Trustee, which mncluded payment of up to nine months of delinguent asscssments
(the “Atrempted Pavment™).

HOA Trustee, on behall of the HOA, rejected BANA's Attemnpted Payment of §585.00.
On January 23, 2014, HOA Trustee, on behall of the HOA, recorded a Notice of Sale
against the Property (*"NOS™). The NOS provided that the total arnount due the HOA was
$6,614.20 and set a sale date for the Property of Februarvy 14, 2014, at 10:00 AM., 1o be
held at Nevada Association Services,

On February 14, 2014, HOA Trustee then proceeded to non-judicial foreclosure sale on
the Property and recorded the HOA Foreclosure Deed on February 18, 2014, which stated
that the FIOA Trustee sold the HOA’s interest in the Property ta the Plamtiff at the HOA
Foreciosure Sale for the highest bid amount of $51,500.00,

The Foreclosure Sake created excess procecds.

Page 4 of 13 9726 Hitching Rail

JA170




‘12 M

= 2310 W, Charleston Blvd., Ste. 73 » Las Vegas, MNevada BYi0
1254-7773 = Facsimile {72) 228-7719

4

-~
)

HOGER P. CROTEAU & ASSOCIATES, LT,

Teiephone: (70

L UL

(]

H
10
11

—
(%]

13

.

26.

27,

28,

29,

30.

32.

33

After the Notice of Default was recorded, BANA, the purported holder of the Deed of
Trust recorded against the Praperty, through its counsel, Miles Bauer, contacted HOA
Truatee and HOA and requested all amounts due the HOA by the Former Owners, upon
information and belief, Miles Bauer requested the sums due to the HIOA by the Former
Owaers 50 it could calculate the breakdown of up to nine (9) months of common HOA
assessments in order for BANA to caleulate the Super Priority Lien Amound in an
ostensible altempl to determine the amount of the HOA Lien entitled to supet-priority
over the Deed of Trust.

In none of the recorded documents, nor in any other notice recorded with the Clark
County Recorder’s Office, did HOA and/or HOA Trustee specify or digelose that any
individual ot entity, including but not limited 10 BANA, had attempted to pay any portion
of the HOA Lien in advance of the HOA Foreclosure Sale, ‘
Plaintiff appeared at the HOA Foreclosure Sale and presented the prevailing bid in the
amount of $51,500.00, therchy purchasing the Property for said amount, o
Neither HOA nor HOA Trustes informed or advised the bidders and potential bidders at
the HOA Foreclosure Saie, either orally or in writing, that any individual or entity had
attempted to pay the Super-Priority Lien Amount,

Upon information and belief, the debt owed to Lender by the Former Qwiers of the
Property pursuant o the loan secured by the Deed of Trust significantly exceeded the fair
market value of the Property at the tiime of the HOA Foreclosure Sale.

Upon information and belief, Lender alleges that its Attempted Payment of the Super-
Priority Lien Amount served to satisfy and discharge the Super-Priority Lien Amount,
thereby changing the priority of the HOA Lien vis a vis the Deed of Trust,

Upon information and belief, Lender alleges that as a result of its Attempled Payment of
the Super-Priority Lien Amount, the purchaser of the Property at the HOA Foreclosure
Sale acquired title to the Property subject to the Deed of Tyust.

Upon information and belief, if the bidders and potential bidders at the HOA Foreclosure

Sale were aware that an individual or entity had attempted to pay the Super-Priority Lien

Page 5 of 13 9720 [itehing Rail
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Amount and/or by means of the Attempted Payment prior to the HOA Foreclosure Sale
and that the Property was therefore ostensibly being sold subject to the Decd of Trust, the
bidders and polential bidders would not have bid on the Property.

Had the Property not been sold at the HOA Foreclosure Sale, HQA and HOA Trustee
would rot have reccived payment, interest, fees, collection costs and asscssments related
to the Property and these sums would have remained unpaid.

HOA Trustee acted as an agent of HOA.

HOA is responsibie for the actions and inactions of HOA Trustee pursuant to the doctrine
of respondeat superior.

HOA and HOA Trustee conspired together to hide material information related to the
Property: the HOA Lien; the Attempted Payment of the Super-Priority Lier Amount; the
rejection of such payment or Attempted Payment; and the priority of the HOA Lien visa
vis the Deed of Trust, from the bidders and potential bidders at the HOA Foreclosure
nale, ‘
The information related to any Attempted Payment or payments made by Lender, BANA,
the homeowner or others to the Super Priority Lien Amount was not recorded and would
only be known by BANA, Lender, the HOA and HOA Trustees.

Upon information and belief, HOA and HOA Trustec conspired to withhold and hide the
aforementioned information for their own economic pain and to the detriment of the
bidders and potential bidders at the HOA Foreciosure Sale.

BANA first disclosed the Attempted Payment by BANA/Lender to the HOA Irustee in
BANA’s Complatint, filed on March 25, 2016, and served on the Plaintiff after March 23,
2016 (" Discovery™} in the United States District Court Case No, 2:16-cv-00660 (the

“Cuase™.

Bage 6 of 15 9720 Hitching Rail
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FIRST CAUSE OF ACTION

{Intentional, or Alternatively Negligent, Misrepresentation
Against the HOA and HOA Trustec)

Plaintiff repeats and realleges each and every allegation contained in parageaphs 1
through 40 hereofl ag il set forth fully hercin,
At no point in time did HOA or HOA Yrustee disclose 1o the bidders and potential
bidders at the HOA Foreclosure Sale the fact that any individual or entily had attempted
to pay the Super-Priority Lien Amount or provided the Attempled Payment,
By rejecting the Attempted Payient of the Super-Priority Lien Amount from Lender
and/or Miles Bauer, HOA Trustee provided itself with the opportunity to perform and
profit {rom many additional services on behalf of HOA related to the Property and
proceedings related to the HOA Foreclosure Sale.
By rejecting the Attempled Payment of the Super-Priority Lien Amount from Lender
and/or Miles Bauer, HOA received funds in satisfaction of thg_ entirec HOA Lien, rather
than only the Super-Priority Lien Amount. |
Consequently, HOA and MOA Trustee received substantial benefit a3 a result of their
rejection of the Attempted Payment of the Super-Priority Lien Amount from Lender and
intentionally failing to disclose that information to the Plaintiff or the other bidders.
Neither HOA nor HOA Trustee recorded any notice nor provided any written or oral
disclosure to the bidders and potential bidders at the HOQA Foreclosure Sale regarding any
Attempted Payment of the Super-Priority Lien Amount by Lender or any individual or
entity.
HOA and HOA Trustee desired that the hidders and potential bidders at the HOA
Foreclosure Sale believe that the HOA Lien included amounts entitled to super-priority
over the Deed of Trugt and that the Deed of Trust would thus be extinguished as a resuit
of the HOA Fareelosure Sale for their own economic gain,
As a result of thelr desire that the bidders and potential bidders at the HOA Foreclosure

Sale believe that the HOA Lien included amounts entitled to super-priotily over the Deed

Page 7ol 15 9720 Hitching Rail
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56,

of Trust and that the Deed of Trust would thus be extinguished as a result ol the HOA
Foreclosure Sale, HOA and HOA Trustee intentionally (atled to disclose material
information related to the Attempted Payment of the Super-Priority Lien Amount by
Lender and did s¢ for theit own economic gain.

Alternatively, HOA and HOA Trustee were grossly negligent by failing (o disciose
material information related to the Atlempted Payment of the Super-Priority Licn
Amount,

Upon information and belief, if HOA Trustee and/or HOA had disclosed the Attempted
Payment of the Super-Priority Lien Amount 1o the bidders and potential bidders al the
HOA Foreclosure Sale, such bidders and potential bidders would not kave bid upan the
Property ai the HOA. Foreclosure Sale.

Given the Tacts of thig case now known to Plaintiff, Plaintiff would not have bid on the
Property.

Upon information and belief, if the Property had not been sold at the HOA Foreclosure
Sale, HOA would not have received funds in satisfaction of the HOA Lien.

Upon information and belief, if the Property bad not been sold at the HOA Foreclosure
Sale, HOA Trustee would not have received payment for the work that it performed on
behalf of HOA in association with the HHOA Foreclosure Sale and related proceedings.
Plaimiff attended the sale as a ready, willing and able buyer without knowledge of the
Altempted Payment,

Plaintiff would not have purchased the Property if it had been informed that any
individual or eotity had paid or attempted to pay the Super-Priority Licn Amount or any
armount in advanee of the HOA Foreclosie Sale.

As a direct result of HOA and HOA Trustee’s rejection of the Attempted Payment of the
Super-Priority Licn Amount and their subsequent intentional or grossly negligent failure
1o advise the bidders and potential bidders al the HOA Foreclosure Sale of the facts
refated thereto, Plaintff presented the prevailing bid at the HOA Foreclosure Sale and

thereby purchased the Property.

Fage B ol 13 9720 Hitehing Rail

JA174




ROGER P, CrRUTEAU & AssoCiares, Lo,

59102 -

telephone: {7023254-7775 » Facsimile (702) 223-770

E
i

L.as Vegas, Nevada

3 s

BI0 W Charteston Blvd., Saite 7

2

L= B -~ RS =

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

28

57.

58.

59,

60.

al.

G2,

64.

HOA and HOA Trustec cach profited from their intentional and/or negligent
misrepresentations and material omissions at the time of the HOA Foreclosure Salc by
failing and refusing to disclose the Attempted Payment of the Super-Priority Lien
Amaount.

FOA and HOA Trustee materially 1nisreprescﬁted ithe facts by hiding and failing to
advise bidders and potential bidders at the HOA Foreclosure Sale of information known
solely to the HOA and/or HOA Trustee thal was not publicly available which ostensibly
changed the priority of Deed of Trust vis a vis the HOA Lien.

HOA and HOA Trustee solely possessed information related to the Attempted Payment of
the Super-Priority Lien Amount prior to and at the time of the HOA Foreclosure Sale, and
intentionally withheld such information Tor their own economic gain.

Altermatively, HOA and FIOA Trustee were sross nepligently when it withheld

information from the bidders and purchaser at the HOA Foreclosure Sale related 1o the

-Atterpted Payment of the Super-Priority Lien Amount.

Plaintiff reasonably relied upon HOA and HOA Trustee’s intentional or grossly neghpent
fatlure to disclose the Attempted Payment of the Super-Priority Lien Aimnount.

HCA and HOA Trustee intended that the bidders and potential bidders at the HOA
Foreelosure Sale would rély on the lack of notice of the Attempted Payment af the Super-
Priority Lien Amount at the thne of the HOA Sale and that their fatlure to disclose such
information promaoted the sale of the Property.

HOA and HOA Trustee further intended that their failure of refusal to inform bidders and
potential bidders at the HOA Foreclosure Sale of the Attempled Payment of the Super-
Priovity Lien Amount would tead such bidders and potential bidders to believe that the
[Beed of Trust was subordinate to the HOA Lien and not being sold subject to the Deed of
Trust,

The HOA and the HOA Trastee had a duty to disclose the Attenpted Payment af the

Super-Priority Licn Amousat,
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T
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75

Telephone: (F02) 254-77

ROGER P. CROTEAU & ASSOCIATES, L'TD.

* ZB1U W, Charleston, Ste. 75 » Las Veges, Nevada 89102 «

Facsimile (

9
10

12
13
14
15
16
17
18
19
20
21
22
23
24
28
26
27
28

65,

66.

67.

8.

69.

70.

71,

72

74.

The HOA and the HOA Trustee breached that duty to disclose the Atlempted Payment Lo
Plaintiff.
As a result of the HOA and HOA Trostee’s breach of its duty of care, duty of good faith
and its duty of candor to bidders at the HOA Foreclosure Sale for its own cconomie gain,
Plaintiff has been economically damaped in many aspeets,
If the Property is subject to the Deed of Trust, the funds paid by Plaintiff to purchase,
maintatn, aperate, liligale various cases and generally manage the Property would be lost
along with the lost opportunity of purchasing other available property offercd for sale
where a super priority payment had not been attempted, thereby allowing Plaintiff the
opportunily to purchase a property fiee and clear of the deed of trust and all other liens,
As a direct and proximate result of the actions of the Defendants, it has hecome necessary
Tor Plaintiff to retain the services of an attomey 1o proteet its rightls and proscoute this
Claim.
Plaintiff reserves the right to amend this Complaint under the Nevada Rules of Civi.l_
Procedure as further facts become known.
SECOND CAUSE OF ACTION

(Breach of the Duty of Good Faith Against the HOA and HOA Trustee)
Plaintiff repeats and realleges each and every allegation contained in paragraphs 1
through 69 as if set forth fully herein,
NR3 1161113 provides that every contract ov duty governed by NRS 116, ¢t seq.,
Nevada’s version of the Common-Interest Ownership Uniform Act, must be performed in
good [aith in its performance or enforcement.
A duty of pood faith includes within that term a duty of candor in its dealings.
Prior to the HOA Foreclosure Sale of the Property, Lender purpotts to have obtained
evidence detailing the Super-Priority Lien Amount,
Thereafter, Leader, by and through Miles Bauer attempted to pay the Super-Priority Iien

Amount to HOA ar HOA Trustee by the Attenpied Payment.
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leieghone: (TUZ)254-7775 « Facsimile {7U2) 228-7

ROGER P. CROTEAL & ASSOCLATES, LTD.
« 2810 W, Charleston Blvd, Ste. 75 » Las Vegas, Nevada Y2 -

6

B

10
3
12
13
14

16

73,

76.

78.

79.

50,

81,

83,

84,

Upon information and belief, HOA Trustee, acting on behalf of HOA, rejected the
Altempted Payment,

HOA and HOA Trustee’s rejection of the Attempled Payment and subsequent failure and
refusal to inform the bidders and potential bidders at the HOA Foreclosure Sate served to
breach their duty of good faith, fair dealings and candor pursuant tv NRS 116, et seq, 1o
Plainuff.

HMOA and the HOA Trustec owed a duty of good faith, fair dealings, and candor to
Plaintiff.

By virtue of its actions and inactions, HOA and HOA Trustee were substantially
benefitted ceonomically to the detriment of the Plaintiff.

As a direct and proximate result of the actions of the Defendants, it has become necessary
for Plaintiff (o retain the services of an attormey to protect its rights and prosccute this
Claim.

Plaintiff rescrves the right to aniend this Complaint under the Nevada Rules of Civil
Procedure ag further facts becormne known.

THIRD CAUSE OF ACTION

(Conspiracy)
Plaintiff repeats and re-alleges each and every allegation contained in paragraphs }
through 8Q as il set forth fully herein.
HOA and HOA Trustee knew or should have known of BANA’s Attempted Payment of
the Super-Priority Lien Amount.
Upon information and belief, acting together, Defendants reached an implicit or express
apreement amongst themselves whereby they agreed to withhold the wformation
concerning ihe Attempted Payment of the Super-Friority Lies Amount [rom bidders and
potential bidders at the HOA Foreclosure Sale.
Defendants knew or should have known that their actions and omissions would
eeontinically harm the suecessiul bidder and purchaser of the Property and benefit HOA

and HOA "T'rustee. o further their conspiracy, upon information and belief, Defendants
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ROGER P. CRUTEAU & ASSUCIATES, LT,
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5 .
54-TTI5 « Facsimi

810 W, Cherleston Blvd,, Ste. 7

-2

Las Vegas, Mevada 5¥10

e (T02) 228-7719

2

telephone: (7U2}

85,

86.

87.

RE.

89

90,
91.

rejected the Attempted Payment for the purpose of obtaining more remuneration than they
would have otherwise obtained at a sale of the subpriotity portion of the HOA Lien.

As a direct and proximate result of the actions of the Defendants, it has hecome necessary
for Plaintiff to retain the services of an attorney to protect its rights and proseciste this
Claim,

Plaintiff reserves the right to amend this Complaint under the Nevada Rules of Civil

Procedure as further facts become known.

(Violation of NRS 113, et seq.)

Plaintiff repeats and realleges each and every atlegation contained in paragraphs 1
through &6 as if set forth fully herein.
Pursuant to NRS 113, et seq., the HOA and the HOA Trustee must disclose the
Attempted Payment and/or any payments made or attempted to be made by BANA, the
Former Owner, ar any agents of any other party to the bidders and Plaintiff at the HOA
Fareclosure Sale,
The HOA and HOA Trustee are required to and must provide a Seller’s Real Property
Disclosure Form (“"SRPDF™) to the “Purchaser” as defined in NRS 116, et seq., at the
time of the HOA Foreclosure Sale.
NRS 116 et seq. foreclosure sales are pot exempt from the mandates of NRS 113 et seq.
The HOA and HOA Trustee must complete and answer the questions posed in the
SRPDF in its entirety, but specifically, Section 9, Conimon Interest Communities,
disclosures (a) - (), and Section 11, thal provide as follows:

9. Common Interegt Conumuaities: Any “common arcas”

(factlities like pools, lenms courts, walkways or other areas co-

owned with others) or a homeowner assoctation which has any

guthority aver the property?

(a) Common hnterest Community Declaration and Bylaws
availahle?
{ Any periodic or recurring association fees?

{e) Any unpaid assessiments, fines or Hens, and any warnings or
notices that may give rise to an asscssment, fine or lign?

Page 12 of 15 9720 itching Rait

JA178




ROGER P. CROTEAU & ASSOCIATES, LD,

+ 28140 W, Charleston Blvd,, Ste. 75 « Las Vegas, Nevada 89102 -

1228-7719

,.'
A

lelephone: (702) 234-7775 » Facsimile (70U

Lh P W b

26
27
28

See

92,

a93.

94,

95.

() Any litigation, arbitration, or mediation related (o property
Or COMmon areas?

() Any assessiments associated with the property (excluding
property tax)?

6] Any construction, modification, alterations, or repairs made
without required approval from he appropriate Common
Interest Communily board or committes?

11. Any other conditions or aspects of the {Plroperty which materialfy
affect 3ts value or use in an adverse manner? (Emphasis added)

SRIPDF, Form 547, attached hereto as Exhibit 1.

Section 11 of the SRPDF relates divectly to information known 1o the HOA and the HOA
Trustee that materially affects the value of the Property, and in this case, if the Super
Priority Lien Amount is paid, or if the Attempted Payment is rejected, it would have a
materigl adverse affect on the overall value of the Property, and therefore, must be
disclosed in the SRPDF by the HOA and the HOA Trustee when the SRPDF is completad
and disclosed (o the purchases/Trust.
The HOAs response to Section 2(c) - (&) of the SRPDF would provide notice to the
Plaintiff of any payments made by BANA or others on the HOA Lien. =
The HOA’s response to Section 11 of the SRPDFE generally deals with the disclosure of
the condition of the title to the Property related to the status of the Deed of Trust and the
Attempted Payment that would only be known by the HOA and the HOA Trnistee,
Pursuant to Nevada Real Estate Division’s (“"NEED™), Residential Disclosure Guide (the
“Guide”), the Guide provides at page 20 that the HOA and HOA Trustee shall provide,
even
inan NRS 107, et seq. sale, the following (0 the purchaser/PlaintifT at the HOA
Foreclosure Sale:

The comtent of the disclosure is based on what the seller is aware of

at the time. If, after completion of the disclosure form, the seller

discovers a new defect or notices that a previously disclosed

condition has worsened, the seller must inform the purchaser, in

writing, as soon as praclicable after discovery of the condition, or

before conveyance of the property.

The buyer may not waive, and the sefler may not require a buyer to

waive, any of the requirements of the disclosure &5 a condition of
sale or for any other purpose.
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ROGER P. CROTEAU & ASSOCIATES, L'ID.

8§10 W. Charleston Blvd,, Ste. 75 » Las Vegas, Nevada 89102 «

=7

28-TT718

—~
A

iephone: (F02)254-7775 » Facsimile {702}

H
i

e

9
10
1
12
13
14
15
16
17
1%
19
20
21
22
23
24
25
26
27
28

96.

97,

98.

99,

100.

101.

In a sale or intended sale by foreclosure, the trustee and the

beneficiary of the deed of trust shall provide, not later than the

conveyance of the property to, or upon request from, the buyer:

writlen notice of any defects of which the trustee or
beneficiary is aware

If the HOA and/or HOA Trusiee fails to provide the SRPDF ta the Plaintiff/purchaser at
the time of the HOA Foreclosure Sale, the Guide explains that:

A Buyer may rescind the contract without penalty if he does not

receive a fully and properly completed Seller’s Real Property

Disclosure form. If a Buyer cloges a transaction withowt a

completed form or if a known defect is not disclosed to a Buyer,

the Biyer may be entitled (o treble damages, unless the Buyer

waives his rights under NRS 113.150(6).
Pursuant to NRS 113.130(4), the HOA and HOA Trustee are required to provide the
information set forth in the SIRPDF to the Plaintiff at the ITOA Foreclosure Sale.
The HOA and the HOA Trustee did not provide an SRPDF to the Plaintiff ai the HOA
Foreclosure Sale.
As a result of the HOA and HOA Trustee’s failure to provide the Plainti [Cwith'the
mandated SRPDF and disclosures required therein that were known to the HOA and
HOA Trustee, The Plaintiff has becn economically damaged.
As a divect and proximate result of the actions of the Defendants, it has become necessary
for Plaintiff to retain the services of an attomey to protect its rights and prosccute this
Claim.
Plaintift reserves the right to amend this Complaint under the Nevada Rules of Civil
Procedure as further facts become known.
WHEREFORE, Plaintiff prays for relief as follows:
t. For damages to be proven at trial in excess of $15,000;
2. For punilive damages in an amount to be determined at trial;
3. For an award of reasonable attorneys’ fees as special damages, and otherwise

under Nevada law;
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ROGER P. CROTEAU & ASSOCLATES, LIp.

« ZEH W, Charleston Rd., Ste. 73
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) 22%-7719

oy
A

» Facsimite (YU

Telephone: [TU27 254-7775

4
25
26
27
48

4. For pre-judgment and post-judgment interest at the statutory rate of interest; and
5. For such other and further relief that the Court deems just and propet.
DATED this 18" day of March, 2019.
ROGER P, CROTEAU & ASSOCIATES, LTD.

s/ Rogey P, Croteot
ROGER P. CROTEAU, E50).
Nevada Bar No, 4958

2810 W. Charleston, Ste. 75
Las Vegas, Nevada 89102
(702) 254-7775

Attorney for Plaintiff
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SELLER'S REAL PROPERTY DISCLOSURL FORM

In aeeneidnce wilh Mevada Low, a seher af esilenlial re
uspecls ol ihe pronerly vhich malerinty aflcel 1he

113 18]

Oale

Property aldregs

A peoperly by Mevada st diseiose any anel sl known conditions md

130 you currenuy secupy ar have
You Bver neevpied Lhis propedy?

il or use of regidential PFREEEY T Al mIveese ier (oe MAE 117790 mod

et
]

Ny i)

1

{ifkertive Octaber 1, 2001 A purchastr way not wajes the requiraitient tw peovide this form and o seller iy wot require 3
purchoser to wotiva this fonn. (YRS 113, Lo

Type ol Felter: Tl Bank: (iwmeial fnstiiony; A Manzgement Cawpaay: Dlowner-aceupier: [0t

Tuepase af SO eureats (1) THis suatceicibi is a disclosuns of

the enitlon ol the peeperty fu eampliance will die Seller Regl Propny

Drischusies Act, effective Jaauany |, 1996, £2) This sipicment i 2 digelosure of ke condition ond infasmnion cancoming fhe Uy
knowa by the Seller which moledally aifeots the vatye of the mopeny, Unleas siliervise navised. the Sellor aoes ol possess any

expertise fi eomsiniction, arghiiertrs, crgineeriah o any othes speetiic arca refaleg 1o i
oa dhe proptady or (e kang, Akso, tnless otherwise
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ARfucHighLL
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A BIGNED
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Wond buming systim .. ... oo Sweke detertor .. SOOI S i A
Gineage doerapever, ......0 0 10 £ tutercos ... SSTOUPO I I B B |
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Prapserty conditions, Impravements amd adelitionm| IHREMALONT L i e e e YEE KD WA
Are vow e of oy of the Joflawing™
1. Streegtiargd .
{1 D'reviows or succem maisiies conditions und/or T T T U o B
By Any straetver] defoell e e .. \ T PRPUVRURTT [ B A |
(&) Auy censruetion, medileation, alierations, ar vpins made withowt
requtired stats, cHy or conny biHding pennlis? N
() Whellicr the propurty is oF s been e suljees ofn clain soveoms) hy
MILT A0 to J0.6D3 (eonsimichiun el Ui v o e Ci
(¥ geller answass yoi, FURTHER DISCLOSURE IS REQLIER D)
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SELLER'S REAL PROPERTY DISCLOSURE FORM

in accordance with Mevada Law, a sefler of residentia] real property in Mevads must disclose any and all kiown cenditiens and
aspoets ol the preperty whicl materinlly elfeet dic value or use of residentin ey in dn advemsc manner (vee NAY 113,130 rnd
H3.140).

Date Do you currenlly acsupy or kave YL& Juia)
" you ever seeupied this propery? E:l r_'
Property address -

Effective October 1, 30 12 A purchaser niiy not waive the requitement 1o provide this form and 1 geller may aot require o
purchaser to waive this form. (NES 113, 730031

Type of Seller, EXDank ¢ Anancial institution); [ Asset Mamagement Company: EdOwner-oocupier; Dlonner: _

Purpose of Statement: (1) This statement is u disclosure of the condition of 1he propery i cowpliance with the Suller Real Properiy
Disclosure Acy, effective lmuory 1, 1996, () This statcment 5 4 l!r%lnsurc of the condition and mformation cunceming the praporty
kenereny tsy the Sedler which malerinlly uffects the value of the propery. Unless othervine advised, the Sefler does not PUSSESs
expertise in constmction, archileelurg, engineering or any ather speei(ic aren related 1 e eoastruction or candition of e i Improvenens
on ihe properly or the Tand, Aldo, unless olerwise adviged, the Seller las nat conduovied any inspeetion of peneritly inoseessible arcas
sueth s the Foundwtion or roof. This slpentent it nol o warranly of any kind by the Selicr or by iwy Apent reprosenting (he Sefier in this
transaclion and jg not 1 subgtiate {or any inspections or warrnaties the Buyur may wish 1o obtain. Systems and applisnees addragsor on
thiz forin by the seller arc not purt of e eontractast agievmcnt as 10 the inclusian ol any gvstent of applisnee us part of (he binding
fgreement.

Instructlons to the Seller: (1) ANSWER ALL QUESTIONS. (&) REVORT KNGWN CONDITIONS AVFERCTING THE
PROPERTY. {3) ATTACH ADDITIONAL PAGES WITH YOUR SIGNATURE 1F ADDITIONAL SPACE 15 REGUIRED, (4
COMYLILTE THIS FORM YOURSELF. (5) IF SOME ITEMS DO NOT APPLY TO YOUR PROPERTY, CHECK NA (NOT
AUTLICADLEY. EFFECTIVE JANUARY 1, 1926, FAILURE T¢Q PROVIDE A DPURCHASER WITH A SIGNEDR
IMSCLOSURLE STATEMENT WILL I:‘.NM{LE THE PURCITASER TO TERMINATE AN OTHERWISE RINDING
PURCHASE AGREEMENT AND SEEK OTHER REMEDIES A5 PROVIDED BY THE LAW fsec NRY 18130,

Systems / Applinncei: Are yeu aware of any pmbloms aad/or defects with any of the following:

""" YES NO N/A o YES NO NIA

Electrical System ... L0 0 0 Shower(8) v d Bl D
Plomnbing.... SNVRPRORUPPTY i S o B 1€ D S % B
Sewer Syq!cm é-c ime .8 0O O Sauna f Lot tub(s) oo O O o
Septic tank & leach fL.ld ........ 0 o o Built-in microwave e ld - B B
Well & PUINP v o o g Range / oven / hood-fan.......... 9 0o
Yard sprinkier systera(s} ... [ [0 [0 Disiwasler oo [l I R
Fountain(s) e @ 1 [0 Ciarbuge disposat .. g og o
Henting system.. L0 0 0 Trash compactor.., L8008 O
Canling system .......... U N K R Central vacumm. . i 1 O 0
Solar heating system o, I ] " AlRrn $Y5IEM . oo ()
Fireplace & chimmey........ 1 [ [} owned.. [l Jeased.. (3
Wond buming systent., ... 0 O 0O Smokts detector e g g o
Garage daor opener. .. ......... 0O 0o o Intercom .. . 00 0 il
Water frentment systenn) ... 81 01 O | Data Cmmnumcauon lmc(s) B 0 O

owned. [J  leased,. O i Sateflite dish(as) ... .| ] |
Water heater oo, 1 0o owned.. O lc"'lsc-rl EI
Foilel(s) ... 0 o T Other 4 I 4 I
Bathnibis) 3 M}
EXTLANATIONS: Aoy "Yoes™ must be fully explained o page 3 of i furm,

Sulleres) hritiads Buverss) Initials

movadys Heal Extnie Pivision Pape §of 5 Solley Benl va ety Disciosuve Fupm 547
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Property condftions, improvements and additional information: ... e et ¥R

Are yau wware af any of the ollowing?:

1, Structuye:
(a) PFrovious or ¢urrent moisture condilions andfor water r.hnm.;c T A
(B) Ay BLAErrih e8I oo e e M}
(v} Any constructian, modifization, a!tcrmmm or repatrs made without
required state, city or cmmly building permiss? .......... e
() Whether the praperty is ar bas been the mh_]u:t of 1 el st &U‘“ — by
MRS 40.600 to 40695 {construction delest claimsy? ... T TP b
(10 seller wnswers yos, FURTHER DIRCLOSURE 15 R_] QUIR!‘D}

2. Lank/ Foundation:

- Roof: Any problems with the roof?
- Foodepn: Any problems with siructure, will, liser, or equipment......
- Infastarion: Any history of infesiation {tenmites, corpenter ants, 412,37 .
» lnvirenmesiag;

[

(n) Any ofthe inprovements being located on unstable or cxpansive sait? |, e
(b} Any foundation sliding, seitling, movement, upln,*wn] or carth siability pmhlum
that have aeeurred an the property? ...
{e}  Any deainage, Booding, witer M‘:Llﬂgt or lugh wr m.r 1 J'Lv[v,:‘?
(d} The property being loeated in o desiznated lood ploin? ..., ., -
(¢} Whether the property is locuted next to ar noar uny anm fumn, ::[wv,.lnpmcm"’ S
{f)  Any encroschinenis, cusemenls, #ening violstions or nonconlorming uses? .
(¢y Is the property ndjacent to "open range” land? .. . ey,
(If scller answeers yes, FURTHER 1MSCL O"-iURl' 16 RFQUI!U. [J u"du NR’S‘ ] 13 06‘?)

Hoo Dooooo

(1) Any subsianges, materials, or products whick may be dn environmenta) hazard such as

bul not fiskted to, ashestos, radon gas, urca fomaldehyde, fusl ar cheanical storage lanks,

condainisated water o soil an the property? ..., IRRTRTPTPUOIN 1
(k) Has propeny beest the site ala erime mvulvmg the prwmm o freture u1'Mallnmplzrmmmf_

where the substances have not been removed [roin o remediated on the Property by a cedified

cntity or has not been dectved safe for habitation by the Board ol Heath? oo O o
7. Fungi/ Mold: Any previaus or curvent funpus eranald .0 o
8. Any features of the propedy sbared it emninan witht adjeining landowners such ag walls, fenges,
rangd, depvewiys or ether fentures whose use or regpossibitity for maintconnce oay have an effeet
on the propeny? L. 0on
9, Commoen Interost Cmmmnmm-. f\ny “common arcas” (facilities like pools. tenmis courts, watloways ar
other afeas co-gwnkd with othars) or a homeowney associstion which has sy
authority over the propery? ..., cermre i OF LR
{0) Comman Interost {"nmmumty Dr.t.l Lration .md Bytuws -w.ulnblc’ ..................... e et |t
(1) Any perindic or rectrring assoeiation fees? ... SSUUTRUURRRRV I S
()  Any unpaid assessments, fines or liens, and .-my W'imm&,s or notices lhal: mny gu-c rise 0 an
agsessment, fine or Hen? ..., e 0o 0
(d} Any ligation, mbitration, or mediation relars to pmpcrly U & S S
{u}  Any assessiments nssocinjed will the propeety Sexeluding propemy 1XEEYT e e oo
{N  Any construction, modificalion, #lierations, or repairs made without
required appravad fiom the appropriste Commen Interest Community baaed er eanymitioe? v 01 O
L Any prablems with water guality or water supply? N o o
HL.Any otlier conditiens op aspeets of the property wlm:ll mntnnnliv 1fl'eLI xt: Hluc ar UEe i oAu
adverse manner? .. T T PV OO P S PO T O O UR TP SRR TR URRRSRRIPRI o 3
12. Lend-Based Taint: Way the property consioucted on or before 12731777 i s o 0o
{[f'yes, additional Fedegal EFA natifiemion and diselosure documcnts are requived)
13- Water souree: Muonisipal ] Conwnunity Well F pomestie welt 0 Ouier [
If Commapity Well; State Engineer Well Fermit # _ Revacable [ Peemsmem 0 Cancelted B
tse of compmbaity and domestic wells may be subject to change. Cogtact the Nevida Division of Yater Itesources
fur mrore information reparding the tetuce use of this well.
t4. Concervation Kasements such as te SNWA's Water Sy Landseaps Pragram: [s the property o partieipant?........... I [
15, Solnr pancls: Are any instabled on e ooty Lo e s 0O o
If yes, are the solar panels:  Owiped Eg Leased £} or Financed [
16 Wastewater disposal: Mupieipal Sewer [ Septic System [0 Othee E1
17.This property is subject 1o 8 Pravate Transler Fee OBHEaHan?T e i ramn a1 o
EXPLANATIONS: Any "Yes™ must be fully expluined on page 3 of this form,
Seftaree) oivialy Buyvores) Initials
Mevidy Tand Estwie Pivision Page 2 of 4 Seller Rowl Peapeety Diselasuce Form 507

Reptnees nll previows versions Revised 07/15/2017

JA188



EXPLANATIONS: Any “Yes"™ to quegtions on pages 1 and 2 must be fully explained herc.
Attach additional pages if needed,

............. -

Sedler(s) Mitials Bryvers) Mitials
Nevida Real Extate Divisfon Mg 3of 3 Seller Bend Peoperty Divelusure Form 547
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Buyers and sellues of residential praporty are sdvised to ceel: the sulvice of un attorncy comcerning their rights and oblipations a5 set Farth i
Chagprer 113 aof the Nevads Reviscd Stawgtes regacding the seller's oltigniion to exceuie the Nevada Rgal Foate Mivision's approved “Seller's
Went 'roperty Diseloture Form®, For yoar convenienee, Chapter 113 of the Nevada Revised Statudes provides as follews:
CONDITION OF RESIDENTIAL FROFERTY OFFERED FOR SALE

NRS 113000 Definitions. As vsed in RS 13,160 o L3 L0, inclusive, unless (he context otherwise tequires;

I “Defeet means a condilion that materratly ofTeets the value ur vse of residensial property in an adverse manner,

2. "Disclosire fonn™ means 1 farm thal complies with the repulations adopted pursuant (o NES 115,420,

3 "Dwelting vnit” means auy buitding, structure or portion thereaf which is oceupicd ag, or desipned or intended for accupaney as, & ridence by
one purson who mainlaitg o hewsehold or by two ut more persons swho maimtain o cominon hausehold,

4. "Residential property” means any tand ins this stal so which is affixed not e than ane nor more than four dwelling units.

5. “Seller” meang o persmt who sefls or intends o sell wry residential property.

(Added o NHE by 1995, 842; A 1999, 1448)

NS 3T Conditions requbecd] for “ronveynnce of propeets™ and 1w complete service of doemnent. For the purposes of NS 108 o
113,150, inclusive:

I. A “eenveyanee of property™ ascurs;

{2} Upon the elasute of spy eserow opened for the eanveyance; or

(1) I eserow hag not besn apened far the eanveyance, when the parcliaser of the prapeny receives Ihe deed of conveyinee,

2. Service of a document is coinplere:

(1) Upan personat delivery of the doctment ¢ the person being served; ar

(b) Three days after the docurmenl iy mailed, pasiage propaid, 1o the person baing sarved al his last known asddeess,

(Added 1o MRS by 1995, 844)

MRS 113120 Regulatlens proseciling farmal and contents of form for disclosing candition of propecty. The Real Estate Divisian of e
Dupariment of Business and Indusiry il adopt regulations preseribing the farmai and contents of a farm for disclosing the sondition of rosidueiing
property ottered For sale, The mewlntions must esiswes that the form;

b, Peavides for an evalustion of the condivian of any electrical, heating, cooling, plunhing amd sewer sysiams on the propetty, nad of the condition of
any ather aspects of the property which affect its wse or value, and allows the seller of Ui properly to indicale whetlicr or nat eaeh of thoge systes ane
ather aspeots of 1he propesty hd a defect of which the seller is awarc.

1. Frovides notice;

(8) O the provisions of MRS 113,140 and sebsection 3 of NES 113150,

(1) Tt the discioswres sct fonh in the fomm are made by the seller and.not by Lis aagir.

(£} ‘That thy seller's agent, and the agent o1 tlw purchrser ar polential puechasee of the residentiat propery, may reveal the comploiad fia and fts
contenls to any purchaser or potential purehaser of the residential property.

{Added 1o HRE hy 1005, 842)

MRS 113,030 Completion and service of disclosure form belore eonveyance of preperty: discovery ar worsening of defect after service of forny
CXZOHIONL; Waiver, - -

1. Bxcept as olhenwise provided v subgeedon 2:

(0} At lengt 10 days before residentinl propeny iz convayed 1o 2 purchaser;

{1} The seller shail complete a disclosure form segarding the residential projrerty: and
{(2) "The selter ar the selier's agent shall serve the purshaser or the purchases’s agem with the compieted disclagure Com.

{b) [T, after servive of the compleled disclosure form but befare conveyanee of the property fo the purchaser, a seller or the seligt's zgent discovers a row defeet
in the residential propeny it wag pot identified on the completed disclosure Rerm ar diseovers that a defret identified on ihe completed disclosurs farm has
becomne worse than wag indicoted on the form, Me seller ar the selfer's agent shatl inform the purehnsee of the purchiser's apent of that fct, in wilting, as soon as
praciicotie nfter the discovery uf fhol fact but in no eveat latet than the conveyance of the praperty to the perehaser. If the seller daes not agres 1o repair or eplace
the defect, the puechaser inay:

{1} Rescind the agreenient 1o putchase e proprty; or
(2) Close escrow and aceept the propeny with e defiret ag revealed by the seller oF the seler’s ageat without funbes receurse,

2. Bubsection T dges wat apply 1o 2 sebe or intended sale of cesidentisl prpeiy:

(%) By forcelosure puesvant Lo chapter 107 of NILS.

{b) Bevween any co-awners of the propeny, spouses or pertons rebated within the deind degree of conganguinity,

(c) Whieh is the Grst safe of 4 residence that was constructed by x icensed contrctar,

(d) By n person wha lakes emporaty possession or contrel of or titke 10 the propeny soldly 0 facilitole the sale of the praperty on bebsdlM ol s persen who
rebeciles tn anether county, state or countey bofore itle w the property is trnsfered to a pucchaser.

3. A purchaser af residuntinl propecty may aor waive any of the rqpuirmments of subsection 1. A soiler of residentiat propedy endy net requine b purchaset 1o
wative arsy of the requirements of subseciion | as a condition of sale ar for any viher porpoye.

‘L I a sale or inlended gale of residentisl property is exempted fror the requirements of subseeiion 1 pursuaal to pargrapl (2} el subsection 2, the taglee and
the beneficiiry o' the deed of tust shail, pot ater than a2 ths time of the conveyance of the prapeity to (he puecliaser af the residential property, orupon the regues
of the purchaser of the residenlizl property, provide:

() Wiktten sieljep 10 the purchaser of any defeals in the property of which the wustes or benalicinry. respectively, is nwnore; and

(b) 1M nny defeets are repaired or replaced or otlempted lo be repaired or replaced, the cantael information of any asse managenent company who provided
assel masagement services fof e propery. The assel managemen company shail provide o serviee report to the pareliaser tpon request,

5, As utcd in this seation:

(o) “Seller™ includes, withoul tmiation, a clienl as defined fn MRS G451

(O} “Service report” hag the meaning aseribed 10 10 in MRS G45(1.150.

(Added 1o NIUS by 1993, 842; A 1997,349; 2003, 1330 2005, 598: 201 | 28303

Feltar(s) hnitials Eh;vcl(ﬁ) Tnitinls
Nevads Reat Bxbi Division Page ol & Selier Real Peupeety Brsclosure Form 307
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WRE 113,535 Certaln seers te provide coples of certain provistons of MRS and fpive natice of ecetain avil reports; initinl purehaser entided w
reselad sales agracment ik certnin clresinatinoes; waiver of right to rescind,

I, Upen signing a sales agreement with the (nitial rurchaser of residential property that was nul oceugied by the purehaser for mone than 126 days
afler substantial camplution of il construction of the regidential propeay, the selier shall:

(1) Provide to the initial purchaser a copy of MRS E1.207 1o {3,206, Inclusive, ard 4G.600 o 40,595, inclusive;

{b) Natily the initial purchaser of avy soll 1epert prepased for 1he rosidential propecy or for the subdivigion in which the residemisl proparty is
laeated: and

(€) If requested b writing by the initiz} purchassr not kales than 5 days afier 4igming the sales agreoment, provide 1o e purchaser without cast each
repon deseribed Ln garagraph (b) not latee than 5 doye afler the selier reccives {he written requesr.

2. Mot tuer than 20 days afeee teeeipt of olk repans pumwant ta paragrapl () of subseation 1. the initial purchuser may tescind he sales agreginenl,

3. 'The inilia purchoser may wiive ks right to reacind the sales agtciment TSRt to sulsection 2, Such A waiver is effective pnly tf it made in g
wrilter document thal is signet iy ihe pureliser.

fAdded 1o NRE by 1999, 1445

MRS 111140 Disclosure of unknown defeet pot requircd: Iorm docs not constitute warranty; duty of buyer and prospective buyer to
ciereise reasonnble care,

1. MRS 113,150 doos nal requirs » selicr 1o disclose o defeet in sesitentinl propeny of which he is nol sware.

I A eompieted disclosure fom: docs not constitine wn expiress ar implied warcany Iegarding zny condition al' sesidentinl propeny.

3. Meither this chapler nor MG 4 of MRS relieves o buyer or progprecsive buyer ol the duty to exetcise repsonable care to protast imsf.

(Added 1o NRS by 1995, 843; A 2001, 2898)

NRS 113,150 Remedies lor seller's delayed diselosure or nendisciosure of defeets in PEDpErLy; wiiver,

I 10 a seller o (he sellar's agent fails to seeve 2 completed disclosure fornt ir occordance with the requirements of NRES 113.130. the
purchaser may, st any timy before the conveyinee of the property i the purchaser, rescing the agreement 10 purchase the property withaut any
penalties, ,

A1 before the eonveyance of the praperty 1w the purchaser, a séller or the seller's agent informs the purchaser or the pureliser's aj,
through the digelosure fom or anethers wristen notice, of 2 defeqt [n the property of wlhich the cost of repair or replaeenient was aot fimited by
provigiens in he ngreement 1 pyrchass the property, the pirchnsar may;

() Rescind the agrcement 1o purchase the property at any tme before the conveyance of the property o the purchaser; or

(b} Close esceow and accept e propeny wilh the defect as revented by the selier or the setier's dent withoul further reeorse,

3. Rescission of an agreernen) pursiant to subseetion 2 is effective only if made in writing, nolarized anel served not later han 4 working
days afier the date on which the purchaser is informed of the defeet:

(o) On the holder of any escrow apened for the conveyanes; or

LY 1M egerow has nol been gpencd Tor the conveyanee, on the seller or he selicrs agent,

4. Except as otherwige provided in subseetion §, i o seller conveys residential property to a puarchaser wilhout complying with the
requirements of MRS 113130 or otherwise providing the purclaser or the purebaser's ament with wrillen ootice of all deficts in the prepenty of
which the seller i aware, and there i a defect in the prapetty of which the seller was aware hefore the propecy was conveyed 1o he piychaser
s of which the cost of repair or reptacement was not imited by provisions in the agreement 10 purchose the property, e purchasde is'entitled
ta recaver from the saller treble the amouat fecessary to repair or replace the defvstive part of the propuiry, ogeber with cour costs
reasonnble altorney’s fees. An action 1o cifores the provisions of this subsection must e conunenced pot e U | yuar afier ihe porchaser
discavert or reasonably shewld hive discovered (he defect or 2 years after the eonveysises of the praperty to the purchaser, whichever occurs
latge,

3. A purchazer muy not recover daiages from a sefler pursunnt ta subsection 4 on the hasis of an ¢fzor or omission in the digekesure form
thinl wig shased by the seller's raliange upon information provided to te seller by:

{2) An officer or empleyee of this State or any potitical subdivision of this Stare in the ordinary course of hi or her dwies; or

(1) A contractor, engineer, il surveyor, certified inspector a5 defined in NRS 54300040 or pesticide applicator, who wag awhorized to
practice that profession in bis Siaie at the time the infiannion was provided.

& A puechaser of residentizl prapeny ay waive any of his or lier righis under this suction. Any sucl walver i elfzotive only iCit i made
i & writlen document that i sipned by the purchaser and notarized),

(Added 1o MRS by J A 1907, 250, 1797)

The above Infanmation provided on pages ene (1), two {2} and three (3) of this diselosurs form is bue and correct to the best of
selier's knowledge as of the daie sel forth on page onc {1}, SELLER HAS BUTY TO DISCLOSE 10 BUYER AS NEW

DEFECTS ARE DISCOVERED ANTYOR KNOWN DEFECTS BRCOME WORSE (Fee NES 113.130(1) (1))
Seller{s): [Jate: e

Sellen(s)_ o Drae:

RUYER MAY WISH TO OBTAIN PROFESSIONAL ADVICE AND INSPECTIONS OF THE P'ROPERTY TO MORE
FULLY NETERMINE TIHE CONRITION OF THE PROPERTY AND ITS ENVIRONMENTAL STATUS. Buyer{s)
hag/tiave read and acknowledpe(s) reeeipt of a copy of this Seller’s Real Property Disclogwre Form and copy of NRS
Chapter T13,300-150, inclusive, attached hereto as pages four (4) and five (5).

Buyer{sh__ . K Date:
Dite:

Buyei(s):

Wevinda Rewt Exude Divivion Pupe 3ol 3 Seller Real Froperevy Diselpsure Form 347
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Introduction

The Department of Business and Industry--Nevada Real Estate

Division has developed this booklet to increase consumer awarenass and
understanding of disclosures that may be required by a buyer or seller
during the sale or purchase of a residential property in the State of
Mevada,

In almost every real estate transaction, some form of written disclosure
is required, For example, real estate ficensees must disclosa If they are
related to a party in the transaction or affiliated with the lender involved
in approving the loan for that particular transaction. Sellers, for instance,
are responsible for disclosing material facts, data and other information
refating to the property they are sttempting to sell. And buyers, in some
cases, must disclose if they are choosing to waive their 10-day
opportunity to conduct a risk assessment of lead hazards.

These are only a few examples of what must be disclosed during a real
estate transaction. While it is not possible to outline which disclosures
are needed in every situation, as each real estate transaction is unigue,
this booklet contains discussions on the most commonly required state,
federal and local disclosures. :

References to real estate . licensees and the sale of
residential properties in this booklet apply only to the state of Nevada.
This guide, however, does not specifically address vacant fand or
commercial properties.

We hope that you will find this booklet helpfut and that
it becormes a valuable resource during your real estate transaction, For
more information, please visit our website at http://red.nv.gov.

electronic and hardcopy formats.

©2006-2017 Nevada Real Ustate Division, Departrment of Business & Industry,
State of Nevada, All rights reserved,

First reprint: January 2007
Secand reprint: Aprit 2008
Third reprint: August 2010
Fourth repring: October 2011

This booklet is state-issued and may
not be modified or altered in any way.
It may be reproduced as needed and
downloaded for printing from:
hitp:dfred.nv.goviRDG!

Fifth reprint: November 2031
Sixth reprint, June 2014
Seventh reprint: October 2015
Eighth reprint: July 2017

5101
LAS VEGAS CARSON CITY
3300 W Sahara Ave. 1818 E. Colfege Plovy
Suite 350 Suite 110

Ph: (702) 466-4033  Ph: (775) 684-1900

Website: hllo:fred nv.gov
Emait reaiesi@red.nv.goy
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Common-Interest Communities
and Condominium MHotels

= Purpose of Disclosure

The purpose of the information statement required when
purchasing a home or unit in @ common-interest
community or a condominium hotel is to make the buyer
aware of all rights, obligations and other aspects related
to owning a unit within a comman-interest community
(also known as a homeowner’s association) or a
condominium hotel, The statement makes buyers aware
that use of their units can be restricted by the Declaration
or CC&R’s, It also alerts buyers that foreclosure of the
unit is possible for failure to pay assessments,

= Who must provide the disclosura?

The seller must, at seller’s expense, provide an
information statement with the sale of any unit within a
common-interest community or condominium hotel, The
statement is entitled "BEFORE YOU PURCHASE PROPERTY
IN A [COMMON-INTEREST COMMUNITY] [CONDOMINIUM
HOTEL] DID YOU KNOW...”

= When is it due?

In a transaction requiring a public offering statement
{further detailed below)}, the information statement is part
of the public offering statement and is due no later than
the date an offer to purchase becomes binding on the
buyer. If the unit has not been inspected by the buyer,
the buyer will have 5 calendar days to cancel the contract
from the date of execution,

In a2 resale transaction, thé information statement is part
of the resale package. A buyer has 5 calendar days to
cancel the contract after receipt of the resale package. It
is good practice to provide the information statement no
later than 5 days before the contract becomes binding on
the buyer in any type of transaction,

4  State

Instanet o
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Cnmmdnéiﬁgémst Earﬁmunities
and Condominium Hotels

= Additional Information

Public Offering Statement

If the property is a new unit in a common-interest
community or a condominium hotel, or if the community
is subject to any developmental rights, or contains
converted buildings or contains units which may be in a
time share, or is registered with the Securities and
Exchange Commission, the buyer must also be provided
with a2 Public Offering Statement disclosing applicable
information, including:

- development rights of cantractars

- construction schedule

- description of proposed improvements
- mechanical & electrical instaltations

- initial or special fees

- number & identity of units in timeshare

Uniess the buyer has personally inspected the unit, the
huyer may cancel the contract to purchase, by written
notice, until midnight of the fifth calendar day foliowing
the date of execution of the contract. This provision must
be stated in the contract,

Resale Package

In transactions involving the resale of a unit previously
sold by the developer, a resale package must be provided
to the buyer at the expense of the seller. In addition to
the information statement,; the resale package includes
the following: the dedaration, bylaws, rules and
regulations, monthly assessments, unpaid assessments of
any kind, current operating budget, financial statement,
reserve summary, unsatisfied judgments, and status of
any pending legal actions.

(Continued on next page..)
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Common-Interest Communities
and Condominium Hotels

(Continued from previous page...)

Transfer Fees

The resale package for a home or unit in @ commaon-
interest community must also include a statement of any
transfer fees, transaction fees or any other fees
associated with the resale of a unit.

Unpaid Obligations
Do not pertain to Condominium Hotels

The resale package for a home or unit in a comman-
interest community must also include a statement from
the association setting forth the amount of the monthly
assessment for common expenses and any unpaid
obligations that are due from the seliing unit’s owner,
including management fees, transfer fees, fines, penalties,
interest, collection costs, foreclosure fees and attorney’s
fee. Please be advised that while the resale package
includes this infarmation, changes to the law in 2013 no
longer allow a seller or buyer to rely on this statement as
accurate. The seller must obtain a "statement of demand”
which is separate from the resale package.

Delivery of Resale Package

An association or hotel unit owner has 10 days to provide
the resale package after a request. If the documents are
not provided within 10 days the buyer is not liable for any
delinquent assessment. The resale package should be
delivered as soon as practicable. Unless the buyer has
accepted conveyance of the unit, the buyer may cancel
the contract to purchase, by written notice, untit midnight
of the fifth calendar day following receipt of the resale
package. This provision rmust be stated in the contract.

<]
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Common~Interest Communities
and Condominium Hotels

Statement of Demand

Poes not pertain to Condominium Hoteis

The statement of fees and assessments in the resale
package may not be relied upon. 1t is necessary for any
seller to purchase a statement of demand from the
association and provide it to the buyer. The staterment of
demand may be reguested by the unit owner, his or her
representative or the holder of a security interest on the
unit, A statement of demand from the association sets
forth the current outstanding assessments, fees and
unpaid obligations, including foreclosure fees and
alttorney’s fees due from the seller. The statement of
demand remains effective for the period specified in the
demand which must not be less than 15 business days
from the date of delivery by the association to the seller,
The association may provide a corrected statement of
demand prior to the sale, Payment of the amount set
forth in the statement of demand constitutes full payment
of the amount due from the seller.

[NRS 116 governs Common-Interast Communities,;
NRS 1168 governs Condaminiim Hotels]

----------------------------------------------------------------------------------------------------------------------------------------------------------------

For more informeation:

Form: Baforg youw Purchase Propgriy. jo.a.Comman:interest Community, Qid
You Know... or Before You Purchase Property in a Condominium Hotel

Rigl_You Know...
Website: http://red.nv.gov/unlondedFiles/ ednvany/Content/Cormsa/a84, paf

1, 116.465, 116,470
11683.500-1 168,530
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Consent to Act

= Purpose of Disclosure

The purpose of the Consent to Act form is for the licensee to
obtain the written consent to act for more than one party in a
transaction.

= Who must provide the disclosure?

The licensee must provide this form to all parties in the
transaction if he seeks to act for more than one party.,

z=s When is it due?

If a licensee makes such a disclosure, the consent must be
obtained fram all parlies before the licensee may continue to
act in his capacity as an agent.

=+ Additional Information

The written consent must include:
1. A description of the real estate transaction;

2. A statement that the licensee is acting for two or more
parties to the transaction and that, in acting for these
paities, the licensee has.a conflict of interest;

3. A statermment that the licensee will not disclose any
confidential infarmation for 1 year after the revocation or
termination of the brokerage agreement unless he is
required to do so per court order or he is glven written
permission by that party;

4. A statement that a party is not required to consent to the
licensee acting on his behalf;

. A staternent that the party is giving his consent without
coercion and understands the terms of the consent given.

(%2

far more informeation:

Form; Copsent to Act

Wehsite: hitp://red nv gov/upleadedfiles/rednvgov/Conteant/Forms/524. pdf
WNRS: §45.252-254

& State
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Construction Defects

= Purpose of Disciosure

The purpose of disclosures relating to construction defects
is to make the buyer aware of any construction defects in
the property.

= Who must provide the disclosure?

If there is a censtruction defect, the contractor rmust
disclose the information in understandable language that
is underlined and in bold-faced type with capital letters, If
the property is or has been the subject of a construction
defect claim or lawsuit, the seller must provide the
following information to the buyer:

- copies of all notices given to cantractor

- expert opinions obtained by claimant

- terms of settlement or order ofjudgment

- detailed report of all repairs

= When is it due?

Construction defects must be disclosed to the buyer
before purchase of the residence. If the property is or has
been the subject of a defect claim or lawsuit, the
information must be disclosed 30 days before close of
escrow, or if escrow is fess than 30 days, then
immediately upon signing the sales agreement. If a claim
is made while in escrow, the disclosure must be rmade
within 24 hours of notice of complaint.

= Additional Information

if the property is located within a comman-interest
community and is the subject of a defect claim or lawsuit,
this information must be disclosed in the buyer’s resale
package (see Common-Interest Communities).

For more information:
NRS: 40.640, 40.688

State 9
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Duties Owed By a
Nevada Rea!l Estate Licensee

= Purpose of Disclosure

The purpase of the Duties Owed form is to make the
buyer or seller aware of abligations owed by a real estate
licensee to all parties involved in the transaction.

=» Who must provide the disclosure?

A licensee who acts as an agent in a real estate
transaction must disclose to each party for whom the
licensee is acting as an agent and any unrepresented
party all duties owed to the parties and the licensee’s
relationship as an agent te each party in the transaction.

= When is it due?

The disclosure form must be presented to the client before
any documents are signed by the client.

= Additional Information

A Nevada licensee who has entered into a brokerage
agreement to represent a client in a real estate
transaction shail:

1. Exercise reasonable skill and care to carry out the
terms of the brokerage agreement and the licensee’s
duties in the brokerage agreement;

2, Not disclose, except to the licensee’s broker,
confidential information relating to a client for 1 year
after the revocation or termination of the brokerage
agreement, untess licensee is required to do so by
court order or the client gives written permission;

3. Seek a sale, purchase, option, rental or lease of real
property at the price and terms stated in the brokerage
agreement or at a price acceptable to the client;

4. Present ail offers made to or by the client as soon as
practicable, uniess the client chooses to waive the duty
of the licensee to present all offers and signs a waiver
of the duty on a form prescribed by the Division;

1D state
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“Duties Owed By a
Mevada Real Estate Licensee

5. Disclose to the client material facts of which the
ficensee has knowledge concerning the real estate
transaction;

6. Advise the client to obtain advice from an expert
relating to matters which are beyond the expertise of
the licensee; and

7. Account to the client for all money and property the
licensee receives in which the client may have an
interest.

=» Waiver of Duty to Present All Offers
Authorization to Negotiate Directly with Seller

A client may choose to wajve the broker's duty to present
all offers by signing a waiver an a form, the “Waiver
Form,” prescribed by the Division. Concurrent with the
option of a client to waive the duty of his/her broker to
present all offers is the form “Authorization to Negotiate
Directly with Seller,” which gives permission in writing to
authorize a licensee to negotiate a sale or |lease directly
with a seller. Both forms must be utilized and signed by a
client who waives the duty to present all offers,
Otherwise, a licensee for a buyer does not have the
permission of the seller’s broker to present offers or
negotiate with the sellers directly.

fFor more infermation;

Form: Duties COwerd By a Neviada Real Bstate Licenses

Website: fttp://red.nv. goviuploadedriles/rednvany/Caontent/Forms/525. pof
NRS: 645,193; 645.252-645.254 ‘

State 11
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Impact Fees

= Purpose of Risclosure

The selier of any property must give notice of any impact
fees that may be imposed upon the buyer.

An impact fee is a charge imposed by a local government
on new development (i.e., the construction,
reconstruction, redevelopment, conversion, alteration,
relocation or enlargement of any structure which
increases the number of service units) to finance some of
the costs attributable to the new development,

= Who must provide the.disclosure?

A seller who has knowledge of the impact fee must give
written notice to the buyer, including the amount of the
impact fee and the name of the local government
impaosing the fee,

= When is it due?

The naotice must be provided to the buyer before the
property is conveyed,

=» Additional Information

If the seiler fails to give this notice, the seller is liable to
the buyer for the amount of the impact fee.

For more informaltion:
NRS: 2788.320

12 State
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Lien for Deferred Taxes

= Purpose of Disclosure

If there are deferred taxes that have not been paid at the
time the property is sold or transferred, the buyer must
be notified in writing that there is a lien for deferred taxes
an the property.
=» Who must provide the. disclosure?

The seller must notify the buyer of the lien.

= When is it due?

The lien must be disclosed at the time the property is soid
or transferred,

= Additional Information

~ The owner of the property on the date the deferred taxes
become due is liable for the deferred taxes.

For maore information:
NRS: 3 10

State 13
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Manufactured Hdusing—-
Used Manu‘fagt’med_[ Mc:bﬁle Homes

= Purpose of Disclosure

The purpose of the Used Manufactured/Mobile Home
disclosure is to make the buyer aware that a used
manufactured or mobile hame that has not been
converted to real property is personal property and
subject to personal property taxes.

= Who must provide the disclosure?

The real estate licensee shall provide the form to the
purchaser as soon as practicable, but before title is
transferred.

= Additional Information

This disclosure also informs the purchaser that title will
not pass unless the county assessor’s endorsement is
placed on the face of the title, verifying that taxes have
been paid in full.

The disclosure also instructs the consurner to submit
certain documents to Nevada’s Manufactured Housing
Division and the county assessor within 45 days after the
sale is complete and before a certificate of ownership will
be issued.

Far more information:

Form: Used Manufactured/Mobile Home Disclosure
Website: Manufactured Housing Division

NRS: 45,208, 489,521, 489.531, 489.541

14 State
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Manufactured Housing—
Manufactured Home Parks

= Purpose of Disclosure

The purpose of the disctosure relating to placing or buying
a manufactured or mobile-home in a manufactured home
park is to make the buyer aware that he may be subject
to approvat by the landlord of the manufactured home
park if the manufactured or mobile horme will remain in
the park.

= Who must provide the disclosure?

If the landlord requires approval of a prospective buyer
and tenant, the landlord must post a sign which is clearly
readable at the entrance of the park which advises
consumers that before a manufactured home in the park
is sold, the buyer and tenant must be approved by the
landiord.

= Additional Information

If the property will remain in the manufactured home
park, make sure you have a lease agreement with the
park manager and that you know the park's rules and
regulations.

Remember: the seller or a manufactured home dealer
cannot promise that you'll be accepted as a tenant in a
particular manufactured home park. You must apply for
the lease yourself and should do so before finalizing the
purchase of your home. The tandlord must approve or
deny a completed application from a prospective buyer
and tenant within 10 days after the date the application is
submitted.

for moare information.
Website: Manufactured Housing Divisign—~»2tacing or Buylng Your Home in a

Rental Commupity

NRS: 1188.170

State 15
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Open Range Disclosure

= Purpose of Disclosure .

The purpose of the Open Range Disclosure is to inform
the prospective buyer of a home or an improved or
unimproved lot adjacent to open range that livestock
are permitted to graze or roam on the property. Open
range means att unenclosed land outside of cities and
towns upon which cattie, sheep or other domestic
animals by custom, license, lease or permit are grazed
or permitted to roam., It also serves to inform the
prospective buyer that the parcel may be subject to
county or State claims of right-of-way, (commonly
referred to as R.S. 2477 rights-of-way) including rights
-of-way that may be unrecorded, undocumented or
unsurveyed, and used by miners, ranchers, hunters or
others, for access or recreational use, in a manner
which interferes with the use and enjoyment of the
parcef, S

= Who must provide the disclosure?

A seller must disclose, in writing, to a potential buyer
of property adjacent to open range, that livestock
grazing on the open range are permitted to enter the
property; and that the parcel may be subject to county
or State claims of right-of-way.

= When is it due?

The disclosure must be provided to the potential buyer,
with the requirement that the buyer sign the disclosure
form acknowledging the date of receipt of the original
disclosure document, before the sales agreement is
signhed,

16 State
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Open Range Disclosure

=> Additional Information

The disclosure acknowledges fencing the property to keep
livestock out and recognizes the property owner’s
entitlement to damages if livestock enter a fenced
property but warns against harming roaming livestock
even on a fenced property.

The law requires that the sefler retain a capy of the
disclosure document that has been signed by the buyer
acknowledging the date of receipt of the document,
provide a copy to the buyer, and record the originai
disclosure document containing the buyer’s signature and
the seller’s notarized signature in the office of the county
recorder in the county where the property is located.

NRS: 113.065; 568,355

State 17
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Private Transfer Fee Obligation

= Purpose of Disclosure

The purpose of the disclosure is to make the buyer aware
that the property is subject to a Private Transfer Fee
Obligation (PTFQ) which will require the buyer, upon
conveyance of the property by the seller, to pay either a
ane-time fixed amount or a one-time percentage of the
purchase price to a third party payee,

= Who Must Provide the Disclosure?

The seller of a property that is subject to a PTFQ must
provide the disclosure as a written statement that discloses
the existence of and describes the PTFQ, and includes
tanguage substantially similar to the legislatively-prescribed
notice informing the buyer that the PTFO may lower the
value of the property and that the laws of this State prohibit
the enforcement of certain PTFOs . created on or after May
20, 2011, o

= When is it due?

The disclosure must be provided to the potential buyer
before the conveyance of the property.

= Additional Information

The notice regarding the existence of a PTFO in the seller’s
disclosure must be in substantially the following form:

A private transfer fee obligation has been created with
respect to this property. The private transfer fee obligation
may lower the value of this property. The laws of this State
prohibit the enforcement of certain private transfer fee
obligations that are created on or affter May 20, 2011 and
impose certain notice requirements with respect to private
transfer fee obligations that were created before May 20,
2011.

For mare inforrmation;

NRS: 111.825-111.880

18 State
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Seller’s Real Property Disclosure

=» Purpose of Disclosure

The purpose of the Seller's Real Property Disclosure form is
to make the buyer aware of the overall condition of the
property before it is transferred. This disclosure is not a
guarantee nor does it take the place of an inspection. In
some cases a Seller has never lived on the property and may
have no knowledge of the condition of the property. The
Buyer is advised to obtain an independent inspection
performed by a property licensed home inspector, This form
is not required for new home sales,

= Who must provide the disclosure?

The seller must complete the “Seller’s Real Property
Disclasure” form, detailing the condition of the property,
krnown defects, and any other aspects of the property which
may affect its use or value, A real estate licensee, unless he
is the seller of the property, may not complete this form.

The form must be fully and properly completed. If the seller
has no knowledge, “no” is an appropriate answer to the “Are
you aware ..." questions, Each question rmust be answered
with a mark in the corresponding “yes”, “no” or in some
cases "n/a” box. Explanations of any “yes” answers, and a
properly executed signature by the seller, are also required.
The buyer may only sign the form after full and proper
completion by the seller,

A Buyer may rescind the contract without penalty if he does
not receive a fully and properly completed Seller’s Real
Property Disclosure form. If a Buyer closes a transaction
without a cormpleted form or if a known defect is not
disclosed to a Buyer, the Buyer may be entitled to treble
darnages, unless the Buyer waives his rights under NRS
113.150(6).

{Continued on next page...)
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Seller's Real Property Disclosure

(Continued from previous page..,)

20 State

= When is it due?

The disclosure must be delivered to the buyer at least 10
days prior to conveyance of the property.

= Additional Information

The content of the disclosure is based on what the seller is
aware of at the time. If, after completion of the
disclosure form, the seller discovers a new defect or
notices that a previously disclosed condition has
worsened, the seller must.inform the purchaser, in
writing, as soon as practicable after discavery of the
condition, or before conveyance of the property.

The buyer may not waive, and the seller may not reguire
a buyer to waive, any of the requirements of the
disclosure as a condition of sale or for any other purpose,

In a sale or intended sale by foreclosure, the trustee and
the beneficiary of the deed of trust shall provide, not later
than the conveyance of the property ta, or upon request
from, the buver:

« written notice of any defects of which the trustee or
beneficiary is aware; and

« the contact information of any asset management
company whao provided asset management services, if
any defects are repaired or replaced or attempted to
be repaired or replaced. The asset management
company shall provide a service report to the
purchaser upon request.

Instaneisones
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Seller’s Real Property Disclosure

if a Seller requests a Buyer to waive his rights or legal
remedies under NRS 113.150 or otherwise, the Buyer
should contact an attorney for advice regarding the legal
consequences. A real estate licensee cannot explain the
legal conseguences of waiving a Buyer’s legal rights or
remedies.

EFFECTIVE JULY, 2017 the form includes the following 2
additional disclosures: ‘

» whether solar panels are installed on the subject
property. If yes, then disclose whether the solar
panels are leased, owned or financed.

» whether the property is a participant in any
conservation easement such as the Southern Nevada
Water Authority’s Water Smart Landscape Program.
Seller shall inform the buyer about conservation
easements or the potential for other types of
conservation easements as required by the statutory
language below:

Conservation Easements: The subject property ___ is
OR s not subject to a Restrictive Covenant and
Conservation Easement established by Nevada Revised
Statute 111.390-440 such as the Southern Nevada
Water Authority’s Water Smart Landscape Program.

For mare information:

Form: Seller’s Real Property Disc?osuré

Webgite: _l_::tm:/fred.iw.r::ov/uDloadedF'iIeSfmdnvr.mv/Contenthornw/M'?‘Ddf
NRS: 113,130: 1132.140; 113.150

NRS: 113.390-440

State 21
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Water & Sewer Rates

= Purpose of Disclosure

The purpose of the disclosure relating to water and sewer
rates is to inform the buyer of a previously unsold home
or improved lot of public utility rates when service is for
more than 25 but fewer than 2,000 customers.

=> Who must provide the disclosure?

The seller must post a notice, which shows the current or
projected rates, in a conspicuous place on the property,
= When is it due?

The notice must be posted and a copy provided to the
buyer before the home is sold.

= Additional Information

The notice must contain the name, address and telephone
number of the public utility and the Division of Consumer
Complaint Resolution of the Public Utilities Commission of

Nevada.

For more informeation:
NRS: 113.080
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Lead

~-Based Paint

= Purpose of Disclosure

The purpose of the iead-based paint disclosure is to make
the buyer aware that the residential property
(if built prior to 1978) may present exposure to lead.

= Who must provide the disclosure?

Federal law requires that the seller disclose any known
presence of tead-based paint hazards and provide the
buyer with the EPA disclosure booklet, “Protect Your
Family From Lead in Your Home,” along with any other
avaitable records and/or reports,

= When is it due?

The disclosure is on a federally prescribed form and must
be made as a condition of the sale before conveyance of
the property.

= Additional Information

On the disclosure form, the buyer must acknowledge
receipt of the EPA disclosure booklet and copies of lead
reports, if available. Additionally, the buyer will receive a
10-day opportunity to conduct s risk assessment or may
choose to waive this opportunity.

For mare information:

Form: Disclogyre of Information_on Lead-Based Paint

Website: Enviranmental Protection Aaency (Lead)
Phane: Nationa! Lead Infarmation Center 1-800-424-LFAD

Federal 23
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Pool Safety and Drowning

Prevention Disclosure

= Purpose of Disclosure

The purpose of the Southern Nevada Health District's pool
safety and drowning prevention disclosure is to make the
buyer aware of the risk of death by drowning in private and
public pools particularly for children 4 years or younger.

= Who must provide the disclosure?

The information is provided by the Nevada Real Estate
Division (NRED} in agreement with the Southern Nevada
Health District (SNHD) to promote SNHD's efforts to inform
the public on drowning prevention.

= When is it due?

The disclosure will be provided to the buyer before the sales
agreement is sighed by way of the Residential Disclosure
Guide in which it is contained. The buyer is advised to visit
SNHD's website:
http://www.southernnevadahealthdistrict.org/health-topics/
drowning-prevention.ghp.

= Additional Information

Drowning is the leading cause of unintentional injury death in
Clark County for children four years of age and under, The
majority of drowning deaths occur in the family pool.
Preventable mistakes inciude leaving a child unattended near
a body of water in which a child’s nose and mouth can be
submerged.

More information on drowning facts, preventable mistakes,
how to be prepared to prevent a drowning, pool security,
drowning statistics, adult supervision and more can be
obtained at SNHD's website at http://

www southernnevadahealthdistrict. org/health-topics/
drowning-prevention.php and

hitp: //www.gethealthyclarkcounty . org/be-safe/index.php.

24 local/Miscellaneous
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L Miscellaneous Disclosures —1

Depending upon the transaction, the followlng disclosures may also
be reguired from a buyer, seller or licensee:

= AIRPORT NOISE

Buyers should investigate the impact of airport flight
paths and the noise levels at different times of the day
over that property.

=> BUILDING & ZONING CODES

The purpose of the building and zoning disclosure is to
inform the buyer of transpertation beltways and/or
planned or anticipated land use within proxirmity of the
subject property of which the seller has knowledge,

For more information on building and zoning codes, contact your
locaf jurisdiction, R

=» ENVIRONMENTAL HAZARDS

Although the seller is required to disclose the presence of
environmental hazards, a statement that the selier is not
aware of a defect or hazard does not mean that it doas
not exist. It is the buyer's responsibility to be
informed and take additional steps to further
investigate. Some potential hazards that may be found
in Nevada include;

o Radon (www.epa.gov/radon)
« Floods (http://www. floodsmart.gov)

« Wood-Burning Devices {http://www.epa.gov/iaq/
pubs/combust himl)

(Continued on next page...)
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Miscellaneous Disclosures

(Continued from previous page...)
« Underground Storage Tanks (http://epa.aov/
oust/index. htm)
o Septic Systems (htfp://water.epa.gov/
infrastructure/septic/)
« Wells (http://water.epa.gov/drink/info/well/
index.cfm)

» Land and Cleanup (http://www?2. epa.gov/learn-
isgues/learn-about-land-and-cleanup)

resources/topics.cfm)

= Public Pools & Spas (http://www,poolsafely.gov/)

» Molds and Moisture (http://www.epa.gov/mold/)

For more infarmation on environmental hazards, visit:
WWW. @03, gOV, o

Initial Purchaser in:New Construction Only

If there is & gaming district near the property, the seller
must disclose information which includes a capy of the
most recent gaming enterprise district map, the location
of the nearest gaming enterprise district, and notice that
the map is subject to change, This disclosure is required
for Nevada counties with population over 400,000,

The information must be provided at least 24 hours before
the seller signs the sales agreement. The buyer may
waive the 24-hour period.

The seller must retain a copy of the disclosure.

For mare information on gaming, see; NRS 113.080

26 Local/Mizcellaneous
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Miscetllaneous Disclosures

=5 HOME INSPECTIONS

When obtaining an FHA-insured loan, this disciosure
inforrms the buyer about the limits of the Federal Housing
Administration appraisal inspection and suggests the
buyer obtain a home inspection to evaluate the physical
condition of the property prior to purchase. The form is
entitled, “For Your Protection: Get a Home Inspection.”

For more information on FHA home inspections, visit:
www. hud.goy.,

= MILITARY ACTIVITIES

The purpose of the Military Activities Disclosure is to make
the purchaser of residential property aware of planned or
anticipated military activity within the proximity of the
property. Counties in which the military files Military
Activities Plans include Ciark County, Washoe County,
Churchili County and Mineral County,

For more information on military activities plans in these
counties, contact the local municipal jurisdiction or the
Public Information Officer of the Military Installation in
your county,

= LICENSEE DISCLOSURES

In addition to the “Consent to Act” and the "Duties Qwed
by a Nevada Real Estate Licensee” forms (see pages 8 &
10}, a real estate licensee is required to disclose other
information such as his relationship to one or more parties
in the transaction and/or having a personal interest in the
property.

For mare information regarding duties and disclosures owed by a
licensee, see: NRO £45.252-645.254, NAC 045.637 and NAC,
645.840.

Local/Miscatlaneous 27
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Miscellaneous Disclosures J

(Continued from previous page..)
= ROAD MAINTENANCE DISTRICT

The sale of residential property within a road maintenance
district is prohibited unless the seller provides notice to
the purchaser, including the amount of assessments for
the last two years. If the district has been in existence for
less than 2 years before notice is provided to the
purchaser, then the amount of assessments shall be given
for the period since the district was created.

=» 50IL REPORT (New Construction Only)

If the property has not been occupied by the-buyer more
than 120 days before completion, the seller must give
notice of any soil report prepared for the property or for
the subdivision in which the property is located,

The seller must provide such notice upon signing the sales
agreement.

Upon receiving the notice, the buyer must submit a
written request within 5 days for a copy of the actual
report. The seller must provide a free report to the buyer
within 5 days of receiving such request.

Upon receiving the soil report, the buyer has 20 days to
rescind the sales agreement. This rescission right may be
waived, in writing, by the buyer,

Far mare information, see: NES 113,135,
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Contact Information

Nevada Real Estate Division (1.V)
3300 W Sahara Avenue, Suile 350
Las Vegas, NV B3102

Phone: (702) 486-4033

Fax: {702} 4686-4275

Email: reatesy@red.nv.gov
Website: hitp:/fred.nv.qoy

Nevada Real Estate Division {CC)
1818 E. College Parkway, Suite 110
Carson City, NV 88708-7986
Phone: (775) 684-1900

Fax: (775} GB7-4868

Ermail: realest@red.nv.gov
Website: hitp:/red.ny.qov

Manufactured Housing

Divislon (LV)

3300 W Sahara Avenue, Suite 320
L.as Vegas, NV 69102

Phone: (702) 486-4135

Fax: (702) 486-4309

Email: nmhd@mhd.state.nv.us
Website; hitp:/imhg.nv.gov

Mantfactured Housing
Division {CC)

1830 k. College Pkwy., #120
Carson City, Nevada 83706
Phone: (775) 684-2940

Fax: (775) 684-2949

Emall;, ambdi@mhd.slale.nv.us
Website: hitp:/mbhdl.nv.gov

Ombudsman Office
{Common-Interest Cormmunities)
3300 W Sahara Avenue, Sulte 325
Las Vegas, NV 89102

Phone: (702) 486-4480

Toll Free: (877} 829-9907

Fax: (702) 486-4520

Email: CICOmbudsmang@red.nv.gov
Website: htlp://red.nv.govicic!

U.5, Environmental Protection Agency

1200 Pennsylvania Avenue, NW,  * -,
Washington, DG 20460
Phene: (202) 272-0167
Wabsite: www.eoa gav

Mational Lead information Center
422 South Clinton Avenue
Rochester, NY 14620

Phone: (800) 424-LEAD

Fax, (585} 232-3111

Websile: hitp:/iwww? e
holline-national-le

Department of Health and Human
Services - Centor for Disease Control &
Pravention

1600 Clifton Road

Alflania, GA 30333

Phong: B00-CDC-INF( {800-232-4636)
Website: www.cde.aoy

U.8. Consumer Product Safely Commission
4330 East Wesl Highway

Bethesda, MD 20814

Phone; (301} 504-7923

Fax: (301} 504-0124

Websile; www.cpst.goy

Instaneizceus
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ESIDENTIAL
ISCLOSURE
ULDE

State of Nevada
Department of
Business & Indusiry
Real Estate Division

I/We acknowtedge that I/we have received a copy of the

Residential Disclosure Guide.

DATE

Christapher Hazdin

Client—Print Name

Client—Signature

Client—Print Name

Client—>5ignature

Make copy of page for additional signatures.

Retain original or copy in each traasaction file,

frisheanes -
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2
3 UNITED STATES DISTRICT COURT
4 DISTRICT OF NEVADA
5 * * %
6l BANK OF AMERICA, NA., SUCCESSOR Case No. 2:16-cv-00660-MMD-CWH
BY MERGER TO BAC HOME LOANS
71 SERVICING, LP, FMOA COUNTRYWIDE ORDER
HOME .LOANS SERVICING, LP,
B
Plaintiff,
9 V.
10 PECCOLE RANCH COMMUNITY
ASSOCIATION, et al,,
11
Refendants.
12
AND ALL RELATED ACTIONS
13
14| L SUMMARY
15 This case arises from the foreclosure sale of property to satisfy a homeowners’

16 (| association ("HOA Sale") lien. Before the Court are three motions: Defendant Peccole
17i| Ranch Community Association's (*HOA") metion for summary judgment (EGF No. 7Q);
18| Plaintiff and Counter-Defendant Bank of America, N.A,, Successor by Merger to BAC
19|l Home Loans Servicing, LP, f/k/a Countrywide Home Loans Servicing, LP's motion for
20 summary judgment (ECF No. 71); and Defendant and Counter-Claimant Saticoy Bay LLGC
21| <eries 9720 Hitching Rail's ("Saticoy Bay") motion for summary judgment (ECF No. 72).1
22}l Because the Court agrees that Plaintiff properly tendered the superpriority amount, the
23| Court will grant Plaintiff's maotion for summary judgment, and deny Defendants' cross-
24 motions as moot, resolving this case.

ast M

26|

27 "The Court has reviewed the ‘parties‘ responses (ECF Nos, 74, 78, 79, 80), and
26| replies (ECF Nos. 77, 83, 85, 86). Defendant Nevada Association Services, Inc. ("NAS")
neither filed its own motion for summary judgment, nar responded to any of the other
parties’ motions for summary judgment.
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i, RELEVANT BACKGROUND

The following facts are undisputed unless otherwise indicated.

In April 2003, Edna E. Scott (“Borrower”) obtained a loan for $163,567 (“L.oan")
and executed a note secured by a deed of trust (“DOT") on the real property tocated at
9720 Hitching Rail Drive, L.as Vegas, Nevada, 89117 {“the Property”). (ECF No. 71-1 at
2-3.) Plaintiff acquired the DOT via an assignment recorded on November 14, 2011, (ECF
No. 71-2.)

Borrower failed to pay FIOA assessments, and the HOA recorded a notice of
delinquent assessment lien on Qctober 3, 2011, identifying the amount due to the HOA
to date as $1,434.04, which included $728.40 for "late fees, collection fees and interest,"?
{ECF No. 71-3 at 2.) The HOA recorded a notice of default and election to sell on
December 29, 2011, identifying the amount due to the HOA to date as $2,660.78. {ECF
No. 71-4.)

Plaintiff, acting through its agent (the law firm “Miles Bauer”) requested from NAS
a calculation of the superpriority portion of the HOA's lien and offered to pay that amount 3
(ECF No.71-5 at 3, 6-7.) While it never received a response from NAS, Plaintitf ultimately
caiculated what it believed to be the sum of nine months of common assessments based
a statement of account from NAS on another property within the HOA and tendered that
amount, $585 ("the Check”), on January 10, 20144 (/d. at 3, 9-13.) Miles Bauer's records
show the Check was "rejected.” {/d. at 4, 15-19.)

1l
H

*The notice was recorded by NAS, acting as agent for the HOA. (ECF No, 71-3)

*Plaintiff offers the affidavit of, Adam Kendis (“Kendis Affidavit"), a paralegal with
Miles Bauer, who authenticated Miles Bauer's business records and explained the
information contained within Miles Bauer's records attached to his affidavit. (ECF No. 71-
5 at 2-4.)

1The HOA also responded to one of Plaintiff's interrogatories that the monthly
assessment amount was $65. (ECF No. 71-6 at 7-8.) Nine months of assessments is
therefore $585.

2
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Case 2:16~cv-00660-MMD-CWH Document 87 Filed 03/19/19 FPage 3 of 7

The HOA recorded a notice of foreclosure sale on January 23, 2014, (ECF No. 71-
7.) The HOA proceeded with the HOA Sale on February 14, 2014, and Saticoy Bay
purchased the Property at the HOA Sale for $51,500. (ECF No. 71-8.)

Plaintiff asserts claims for: (1) quiet title/declaratory judgment against alf
Defendants; (2) breach of NRS § 116.1113 against NAS and the HOA; (3) wrongful
foreclosure against NAS and the HOA; and (4) injunctive relief against Saticoy Bay. (ECF
No. 1 at 8-15.) Saticoy Bay a$serts:countarclaims for quiet title and declaratory relief.
(ECF No. 8 at 5-8.) '

HA LEGAL STANDARD

“The purpose of summary judgment is to avoid unnecessary trials when there is
no dispute as to the facts before the court.” Nw. Motorcycle Ass'n v. UU.S. Dep't of Agric.,
18 F.3d 1468, 1471 (8th Cir. 1994), Summary judgment is appropriate when the
pleadings, the discovery and disclosure materials on file, and any affidavits “show that
there is no genuine issue as to any material fact and that the moving party is entitled to a
judgment as a matter of law.” Celofex Corp. v. Catretf, 477 U.S, 317, 322 (1986). An issue
Is "genuine” if there is a sufficient evidentiary basis on which a reasonable fact-finder
could find for the nonmoving party and a dispute is "material” if it could affect the outcome
of the suit under the governing law. Anderson v. Liberty Lobby, Inc., 477 U.5. 242, 248
(1986). Where reasonable minds could differ on the material facts at issue, however,
summary judgment is not appropriate. See id at 250-51. "The amount of evidence
necessary to raise a genuine issue of material fact is enough 'to require a jury or judge to
resolve the parties’ differing versions. of the truth at trial.” Aydin Comp. v. Loral Corp., 718
F.2d 837, 802 (9th Cir. 1983) (quoting First Nat’l Bank v. Cities Serv. Co., 391 U.%, 253,
288-89 (1968)). In evaluating a summary judgrment motion, a court views all facts and
draws all inferences in the light most favorable to the nonmoving parly. See Kaiser
Cement Corp. v. Fishbach & Moore, Inc., 793 F.2d 1100, 1103 (8th Cir. 1986).

The moving party bears the burden of showing that there are no genuine issues of

material fact, See Zoslaw v. MCA Distrib. Corp., 693 F.2d 870, 883 (9th Cir. 1982). Once

JA228



—

AT~ + - BN A ) I & - T S U

Case 2:16-cv-00660-MMD-CWH Document 87 Filed 03/19/19 Page 4 of 7

the moving party satisfies Rule 56's requirements, the burden shifts to the party resisting
the motion to "set forth specific facts showing that there is a genuine issue for trial."
Anderson, 477 U.8, at 256. The nonmoving party “may not rely on denials in the pleadings
but must produce specific evidence, through affidavits or admissible discovery material,
to show that the dispute exists," Bhan v. NME Mosps., inc., 828 F.2d 1404, 1409 (9th Cir,
1991), and "must do more than simply show that there is some metaphysical doubt as to
the material facts.” O v. Bank of Am., NT & SA, 285 F.3d 784, 783 (Sth Cir. 2002)
(quoting Matsushita Elec. Indus. Co, v, Zenith Radio Corp., 475 ).S. 574, 586 (1986)).
“The mere existence of a scintilla of evidence in support of the plaintiff's position will be
insufficient.” Anderson, 477 U.S. at 252,

Further, “when parties submit cross-motions for surnmary judgment, ‘elach motion
must be considered on its own merits,” Fair Hous. Council of Riverside Cly., Inc. v.
Riverside Two, 249 F.3d 1132, 1136 (Sth Cir. 2001) (citations omitted) (citation ornitted).
"In fuifilling its duty to review each cross-motion separately, the court must review the
evidence submilted in suppert of each cross-motion.” /d,
V. DISCUSSION

Flaintiff argues it is entitled to summary judgment on its declaratory relief/quiet title
claim because, in pertinent part, Plaintiff tendered the superpriority portion of the HOA's
lien when Plaintiff's agent sent the Check to the HOA's agent, (ECF No. 71 at 5-8.) The
Court agrees that Plaintiff properly tendered the superpriority amount, and accordingly
declines to address the parties’ othé_:r arguments in their motions for summary judgment
and corresponding responses. |

In several recent decisions, the Nevada Supreme Court effectively put to rest the
issue of tender. For example, in Bank of Am., NLA. v. SFR Invs. Pool 7, LLC, 427 P.3d
113 (Nev ), as amended on denial of reh'g (Nov. 13, 2018), the Nevada Supreme Court
held “[a] valid tender of payment operates to discharge a fien or cure a default” /d. at 11 7,
121. And it reaffirmed that “that the superpriority portion of an HOA lien includes only

charges for maintenance and nuisance abatement, and nine months of unpaid
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Tl @ssessments.” /d, at 117. More recently, the Nevada Supreme Court held that an offer to

21l pay the superpriority amount coupled with a rejection of that offer discharges the

3|| superpriority portion of the HOA's lien, even if no monay changed hands. See Bank of
41 Am., N.A.v. Thomas Jessup, LLC.Series VJI, Case No. 73785, - P.3d —, 2013 WL

Sl 1087513, at*1 (Mar. 7, 2019).

6 Here, Plaintiff tendered the superpriority amount, (ECF No. 70-5; see alsa ECF

7|1 No. 71-6 at 7-8 (stating the monthly assessment amaunt was $65); ECF No. 71-12 at 7

8|1 (indicating Borrower did nol owe any nuisance or abatement fees).) Thus, the HOA Sale

9] did not extinguish Plaintiffs DOT, even though the HOA rejected Plaintiffs tender. See
10|l Bank of America, 427 P.3d at 121-22; see also Thomas Jessup, 2019 WL 1087513, at
111 *4.
12 Saticoy Bay's primary argument in opposition to Plaintiffs motion for surmmary
13| judgment is that Plaintiff had to record its tender in order for the tender to be effective
14§ under the doctrine of equitable subrogation. (ECF No. 78 at 7.} However, despite Saticoy
15)1 Bay's statement to the contrary (id. at 2), the Nevada Supreme Court rejected the
1611 argument that a tender payment must be recorded to be effective in Bank of America,
171 See 427 P.3d at 119-120. Further, as Plaintiff argues (ECF No, 86 at 3), equitable
18| subrogation does not apply to an HDA’S lien because tender satisfies the superpriority
18 portion of the lien by operation of lai»;f. {(/d. {quoting Bank of America, 427 ©.3d at 120}.)
20 Thus, the Court is not persuaded by-t'hat argument,
21 Saticoy Bay also takes issue with certain statements and conditions contained in
22| Plaintiff's letter that accompanied the Check. (ECF Nos. 78 at 10-12.) The HOA simitarly
23| argues that the tender included conditions and the HOA was justified in rejecting the offer.
24 (ECF No. 74 at 6-8.) These arguments were also rejected by the Nevada Supreme Court
254 in Bank of America, 427 P.3d at 118-119. And the reasons for rejecting the offer do not
26y figure into the Court's analysis. The fact of rejection, coupled with an offer to pay the
27| superpriority amount, is sufficient to discharge the superpriority portion of the HOA's {ien,
28 See Thomas Jessup, 2019 WL 1087513, at *4.

5
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Further, Saticoy Bay challenges the evidence Plaintiff offers to support its tender
argument. In particular, Saticoy Bay attacks an affidavit of Douglas E. Miles. (ECF No. 78
at 17-20.) However, Plaintff supporléd its tender argument with the Kendis Affidavit, not
an affidavit from Douglas E. Miles. (ECF No. 71-5.) To the extent Saticoy Bay is
attempting to argue that the documents attached to the Kendis Affidavit are not property
authenticated, contained inadmissible hearsay, or that the affidavit was not made based
upen personal knowledge, the Court disagrees, The Court instead agrees with Plaintiff
that it has presented admissible evidence to demonstrate that it tendered the superpriority
amount and the HOA rejected ifs tender. (ECF No. 86 at 7-11.) The Kendis Affidavit
properly authenticated the docurments offered and explained what the screenshat of Miles
Bauer's case management notes reflects. Kendis need not have persanal knowledge that
NAS returned the Check to attest that Miles Bauer's case management note reflects that
the Check was returned. Further, Saticoy Bay has not offered any admissible evidence
to create a genuine issue of material fact regarding whether Plaintiff tendered the Check
and NAS rejected it.

In sum, the Court finds that Plaintiff has demonstrated entitlement to summary
judgment on its first claim for refkef. In its Complaint, Plaintiff primarily requests a
dectaration that its DOT survived the HOA Sale. (See ECF No. 1 at 15.) Given that Plaintiff
has received the relief it requested, the Court dismisses Plainliff's remaining claims as
moat. Further, the Court denies the HOA and Saticoy Bay's motions for summary
judgment (ECF Nos. 70, 72) as moot because it grants Plaintiff's motion. While NAS did
nat respond to Plaintiff's motion, the Court sua sponie grants summary judgment in favor
of Plaintiff and against NAS on Plaintiff's first claim for relief and dismisses Plaintiffe
remaining claims against NAS for the same reason. See Afbino v, Baca, 747 F.3d 1162,
1176 (8th Cir, 2014) ("[Dlistrict courts are widely acknowledged to possess the power to
enter summary judgments sua sponte, so long as the losing party was on notice that she

had to come forward with all of her evidence.”) (citation omitted). Simitarly, the Court

JA231




L < ¢ = T & S S, R % R

MN[\}MNNNNNA-&—&—LA—L_}.A-—\.—L
cn-qmtn-ﬁmr\}-—nc:mmﬂmm.hmm—x

Case 2:16-cv-00660-MMD-CWH Document 87 Filed 03/19/18 Page 7 of 7

grants summary judgment to Fv’laintif-i‘J on Saticoy Bay's quiet title counterclaim. (ECF No.
8 at 5-6.)
V. CONCLUSION

The Court notes that the parties made several arguments and cited to several
cases not discussed above. The Court has reviewed these arguments and cases and
determines that they do not warrant discussion as they do not affect the outcome of the
motions before the Court.

Itis therefore ordered that Plaintiff's motion for summary judgment (ECF No. 71)
is granted as to Plaintiff's first claim for refief. The Court declares that Plaintiffs DOT
survived the HOA Sale and continues to encumber the Property, Plaintiffs remaining
clairms are dismissed as moot.

ftis further ordered that the HOA’s motion for summary judgment (ECF No. 70) is
denied as moot,

Itis further ordered that Saticoy Bay's motion for summary judgment (ECF No. 72)
is denied as moot.

The Clerk of Court is directed to enter judgment in Plaintiff's favor on its first claim
for relief, and on Saticoy Bay's quiet title counterclaim, in accordance with this order, and
close this case.

DATED THIS 19" day of March 2018,

MIRANDA M. DU
UNITED STATES DISTRICT JUDGE
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