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Attorneys for plaintiff Saticoy Bay LLC Series 8149 Palace Monaco 

 
 

DISTRICT COURT 
 

CLARK COUNTY, NEVADA 
 
 

SATICOY BAY LLC SERIES 8149 PALACE 
MONACO, a Nevada limited liability company, 
 
                                              Plaintiff, 
 
v. 
 
 
ROBERT NARDIZZI a/k/a ROBERT A. 
NARDIZZI, an individual; MONACO 
LANDSCAPE MAINTENANCE 
ASSOCIATION, INC., a Nevada domestic non-
profit corporation; WELLS FARGO BANK, 
NATIONAL ASSOCIATION, AS TRUSTEE 
FOR THE STRUCTURED ADJUSTIBLE 
RATE MORTGAGE LOAN TRUST, 
MORTGAGE PASS-THROUGH 
CERTIFICATES SERIES 2005-11, a business 
entity location unknown; DOE individuals 1 
through 10; and ROE business entities 11 
through 30,  
    
                                             Defendants. 

Case No.:  
Dept. No.: 
 
 
COMPLAINT FOR DECLARATORY 
RELIEF AND QUIET TITLE 
 

Exemption from Arbitration: 
(1) Title to Real Property; 
(2) Declaratory Relief 
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 COMES NOW, plaintiff Saticoy Bay LLC Series 8149 Palace Monaco, by and through 

its attorneys, Geisendorf & Vilkin, PLLC, and hereby complains and alleges as follows: 

PARTIES 

 1.   At all times herein relevant, plaintiff Saticoy Bay LLC Series 8149 Palace 

Monaco (“plaintiff” or “Saticoy Bay”), was and is a Nevada limited liability company, licensed 

to do business and doing business in the County of Clark, State of Nevada.  

 2. Upon information and belief, at all times relevant to this matter, defendant  

ROBERT NARDIZZI a/ka/ ROBERT A. NARDIZZI, was and is an individual and resident of 

the County of Clark, State of Nevada. 

 3. Upon information and belief, at all times relevant to this matter, defendant 

MONACO LANDSCAPE MAINTENANCE ASSOCIATION, INC. (“HOA”), was and is a 

Nevada domestic non-profit corporation, licensed to do business and doing business in the 

County of Clark, State of Nevada. 

 4. Upon information and belief, at all times relevant to this matter, defendant 

WELLS FARGO BANK, NATIONAL ASSOCIATION, AS TRUSTEE FOR THE 

STRUCTURED ADJUSTIBLE RATE MORTGAGE LOAN TRUST, MORTGAGE PASS-

THROUGH CERTIFICATES SERIES 2005-11 (“bank”), was and is a national banking 

association, authorized to do business and doing business in the County of Clark, State of 

Nevada. 

 6. Plaintiff is unaware of the true names and legal capacities, whether individual, 

corporate, associate, or otherwise, of the defendants sued herein as DOES 1-10 and ROE 

CORPORATIONS 11-30, inclusive, and therefore sues said defendants by such fictitious 

names.  Plaintiff prays for leave to insert said defendants' true names and legal capacities when 
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ascertained.  Plaintiff is informed and believes, and thereon alleges, that each of the defendants 

designated herein as a DOE or ROE is in some way legally responsible and liable for the events 

referred to herein, and proximately caused the damages alleged herein. 

 7. At all times herein relevant, and in doing the acts and omissions alleged herein, 

the defendants, and each of them, including the DOE defendants and ROE defendants, acted by 

and through their officers, agents, employees, and co-conspirators, including the fictitious 

defendants named herein, each of whom was acting within the purpose and scope of that 

agency, employment, and conspiracy, and said acts and omissions were known to and 

authorized and ratified by each of the other defendants.  

JURISDICTION AND VENUE 

 8.   Venue is proper in this Judicial District, pursuant to NRS 13.010, NRS 13.040, 

NRS 30.010, et seq., and NRS 40.010, as the actions described, herein, occurred within the 

County of Clark, State of Nevada and the subject real estate is situated therein. 

 9. This Court has subject matter jurisdiction over this action, pursuant to Article 6 

of the Nevada Constitution and personal jurisdiction pursuant to NRS 14.065. 

GENERAL ALLEGATIONS 

 10. Plaintiff repeats and realleges each and every allegation contained in Paragraphs 

1 through 9 hereof as if set forth fully herein.  

 11. Saticoy Bay is the owner of the real property commonly known as 8149 Palace 

Monaco Avenue, Las Vegas, NV  89117, APN 163-09-817-050, legally described as Lot Two 

Hundred Thirty (230) in Block “J” of Monaco No. 12, as shown by map thereof on file in Book 

89 of Plats, Page 81, in the office of the County Recorder, Clark County, Nevada (“subject 

property”). 
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 12.   Saticoy Bay obtained title to the property as a result of an HOA foreclosure sale 

conducted by the HOA on December 3, 2013 and as evidenced by the Foreclosure Deed 

recorded on December 27, 2013, 2012 as Instrument No. 201312270002296. 

 13.   The title held by Saticoy Bay arises from the foreclosure of an HOA lien arising 

from a delinquency in assessments due from the former owner to the HOA pursuant to NRS 

Chapter 116. 

 14. Upon information and belief, bank is the purported assigned beneficiary of a 

deed of trust which was recorded as an encumbrance against the subject property on March 15, 

2005, Instrument Number 20050315-0004331.  

 16. The former owner may claim an interest in the subject property. 

 17. The HOA may claim an interest in the subject property. 

 18. The bank may claim a beneficial interest in the Deed of Trust, and as such, may 

claim an interest in the subject property.   

 FIRST CLAIM FOR RELIEF 

(Declaratory Relief/Quiet Title against all parties) 

 

 19. Plaintiff repeats and realleges Paragraphs 1 through 18, inclusive, and they are 

incorporated as though fully set forth herein.  

 20. A justiciable controversy exists regarding the right, title and interest held by 

plaintiff and defendants in the subject property. 

 21. The interests of plaintiff and defendants are adverse in this justiciable 

controversy. 

 22.  The plaintiff has a legally protectible interest in the subject property. 

APP000004



 

 

     5 

 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

 23.  The controversy between plaintiff and defendants is ripe for judicial 

determination. 

 24.  This court should enter an Order which determines all and every claim, estate or 

interest of the parties in the subject property. 

 25.  The plaintiff is entitled to a declaratory judgment finding that: (1) plaintiff is the 

title owner of the subject property; (2) the HOA foreclosure sale extinguished the applicable 

defendants’ ownership and security interests in the subject property as a matter of law; and (3) 

plaintiff’s rights and interest in the property are superior to any interest claimed by the 

defendants. 

 26.  Title to the subject property should be quieted solely in the name of plaintiff and 

defendants should be forever enjoined from making any claims to the subject property adverse 

to plaintiff. 

SECOND CAUSE OF ACTION 

(Fraudulent Concealment and Negligence against HOA) 

 
 27. Plaintiff repeats and realleges paragraphs 1 through 26, inclusive, and they are 

incorporated as though fully set forth herein. 

 28.  It is anticipated that bank will assert that it tendered or offered to tender its 

calculation of the superpriority amount of the HOA lien to the HOA or its sales trustee prior to 

the sale.  It is further anticipated that the bank will assert that its tender or attempted tender was 

expressly rejected or ignored by the HOA and its sales trustee.  It is also anticipated that the 

bank will claim that the superpriority lien was otherwise paid prior to the sale. 

 29. Prior to the sale, neither the HOA nor its sales trustee provided any information 

to bidders that the bank had tendered or attempted to tender the superpriority portion of the lien 
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and that the HOA and its sales trustee had rejected or ignored such tender or offer to tender or 

that the superpriority lien had otherwise been paid prior to the sale. 

 30.  The HOA had a duty to inform the bidders at the foreclosure sale that the super 

priority portion of the HOA lien had been tendered or offered or otherwise been paid prior to 

the foreclosure sale. 

 31.  Plaintiff is informed and believes and thereupon alleges that HOA intended that 

the buyers at the HOA foreclosure sale believe that the assessment lien being foreclosed 

included a superpriority component that would extinguish the first deed of trust recorded 

against the property. 

 32.  Plaintiff reasonably relied upon the notices and absence of disclosures from the 

HOA and entered the high bid of $17,400 for the subject property with the reasonable belief 

that the HOA’s assessment lien being foreclosed by the HOA included a superpriority portion 

that would extinguish the first deed of trust recorded against the subject property. 

 33. HOA was in a superior position of knowledge and thus had a duty to disclose its 

receipt of a tender or offer of such or payment of such, and failed to make such a disclosure. 

 34.  Plaintiff still believes that the HOA assessment lien contained a superpriority 

portion, but if the Court finds otherwise, then plaintiff will have been damaged in an amount in 

excess of $15,000 by HOA failing to disclose that the tender was made or offered by bank or 

otherwise paid at some point prior to the foreclosure sale. 

 35.   If the court finds that the HOA assessment lien did not contain a superpriority 

portion, then plaintiff’s high bid for the subject property should be rescinded due to the 

misrepresentations and/or omissions made by HOA in the foreclosure documents and prior to 

the sale, and all monies paid by plaintiff should be refunded to plaintiff. 
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 36.  By reason of the premises, and as a direct and proximate result thereof, plaintiff 

has been caused to incur expenses as and for attorneys' fees and costs of suit herein and is 

entitled to compensation for those expenditures in an amount to be determined by the court. 

THIRD CAUSE OF ACTION 
(Unjust Enrichment against HOA) 

 

 37. Plaintiff repeats and realleges Paragraphs 1 through 36, inclusive, and they are 

incorporated as though fully set forth herein. 

 38.   If HOA had disclosed in the documents recorded with the County Recorder, or 

at the public auction, that the assessment lien being foreclosed did not have a superpriority 

component or that the bank had tendered or attempted to tender the superpriority amount, 

plaintiff would not have bid and paid $17,400 for the subject property. 

 39.   If the court finds that the HOA assessment lien did not contain a superpriority 

portion, then HOA will have been unjustly enriched by the amount of plaintiff’s bid that would 

not have been made by plaintiff if the HOA had disclosed that bank tendered or offered to 

tender the superpriority amount of the assessment lien, which is an amount in excess of 

$15,000. 

 40.   By reason of the premises, and as a direct and proximate result thereof, plaintiff 

has been caused to incur expenses as and for attorneys’ fees and costs of suit herein and is 

entitled to compensation for those expenditures in an amount to be determined by the court. 

 WHEREFORE, plaintiff prays for judgment against defendants as follows: 

 1. On its First Cause of Action, for an Order which determines all and every claim, 

estate or interest of the parties in the subject property, finding that: (1) plaintiff is the title 

owner of the subject property free and clear of all claims, liens and encumbrances by 
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defendants; and (2) the HOA foreclosure sale extinguished the applicable defendants’ 

ownership interests and security interests in the subject property. 

 2.   For general and special damages in an amount in excess of $15,000; 

 3. For attorneys’ fees and costs of suit reasonably incurred herein; and 

 4. For such other and further relief as the Court deems just and proper.  

 Dated: February 27, 2018 

       GEISENDORF & VILKIN, PLLC 
 
       /s/Richard Vilkin___________                      
       Richard Vilkin, Esq.  
       Nevada Bar No. 8301 
       2470 St. Rose Parkway, Suite 309 
       Henderson, NV  89074 

Attorneys for plaintiff Saticoy Bay LLC 

Series 8149 Palace Monaco 
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WOLF, RIFKIN, SHAPIRO, SCHULMAN & RABKIN, LLP
DOUGLAS M. COHEN, ESQ.
Nevada Bar No. 1214
GREGORY P. KERR, ESQ.
Nevada Bar No. 10383
JORDAN BUTLER, ESQ.
Nevada Bar No. 10531
3556 E. Russell Road, Second Floor
Las Vegas, Nevada 89120
(702) 341-5200/Fax: (702) 341-5300
gkerr@wrslawyers.com
jbutler@wrslawyers.com

Attorneys for Defendant Monaco
Landscape Maintenance Association, Inc.

DISTRICT COURT

CLARK COUNTY, NEVADA

SATICOY BAY LLC SERIES 8149 PALACE
MONACO, a Nevada limited liability
company,

Plaintiff,

vs.

ROBERT NARDIZZI a/k/a ROBERT A.
NARDIZZI, an individual; MONACO
LANDSCAPE MAINTENANCE
ASSOCIATION, INC., a Nevada domestic
non-profit corporation; WELLS FARGO
BANK, NATIONAL ASSOCIATION, AS
TRUSTEE FOR THE STRUCTURED
ADJUSTABLE RATE MORTGAGE LOAN
TRUST, MORTGAGE PASS-THROUGH
CERTIFICATES SERIES 2005-11, a business
entity location unknown; DOE individuals 1
through 10; and ROE business entities 11
through 30,

Defendants.

Case No. A-18-770245-C
Dept. No.: XXVIII

ANSWER TO COMPLAINT FOR
DECLARATORY RELIEF AND QUIET
TITLE

Defendant Monaco Landscape Maintenance Association, Inc. (the “Association”), by and

through its counsel of record WOLF, RIFKIN, SHAPIRO, SCHULMAN & RABKIN, LLP,

hereby answers Plaintiff Saticoy Bay LLC Series 8149 Palace Monaco’s Complaint (“Complaint”)

as follows:

/ / /

Case Number: A-18-770245-C

Electronically Filed
3/21/2018 5:26 PM
Steven D. Grierson
CLERK OF THE COURT

APP000009



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

3019435.1 -2-

PARTIES

1. Answering Paragraphs 1 through 2 of the Complaint, the Association is without

knowledge or information sufficient to form a belief as to the truth of the allegations, and therefore

denies the allegations contained therein.

2. Answering Paragraph 3 of the Complaint, the Association admits the allegations

contained therein.

3. Answering Paragraphs 4 through 6 (sic1) of the Complaint, the Association is

without knowledge or information sufficient to form a belief as to the truth of the allegations, and

therefore denies the allegations contained therein.

4. Answering Paragraph 7 of the Complaint, the Association denies the allegations

contained therein.

JURISDICTION AND VENUE

5. Answering Paragraphs 8 through 9 of the Complaint, the Association states that the

allegations call for a legal conclusion for which no response is required; to the extent that a

response is required, the Association denies any and all allegations that are inconsistent with the

decision.

GENERAL ALLEGATIONS

6. Answering Paragraph 10 of the Complaint, the Association repeats and re-alleges

its answers to Paragraphs 1 through 9 as though fully stated herein.

7. Answering Paragraphs 11 through 14 of the Complaint, the Association states that

the referenced allegations are public records and the documents speak for themselves, and denies

any and all allegations that are inconsistent with the recorded documents.

8. Answering Paragraphs 16 (sic2) through 18 of the Complaint, the Association states

that the allegations call for a legal conclusion for which no response is required; to the extent that

a response is required, the Association denies any and all allegations that are inconsistent with the

1 Plaintiff’s Complaint does not contain a Paragraph 5.

2 Plaintiff’s Complaint does not contain a Paragraph 15.
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decision.

FIRST CLAIM FOR RELIEF

(Declaratory Relief/Quiet Title Against All Parties)

9. Answering Paragraph 19 of the Complaint, the Association repeats and re-alleges

its answers to Paragraphs 1 through 18 as though fully stated herein.

10. Answering Paragraphs 20 through 26 of the Complaint, the Association states that

the allegations call for a legal conclusion for which no response is required; to the extent that a

response is required, the Association denies any and all allegations that are inconsistent with the

decision.

SECOND CAUSE OF ACTION (sic)

(Fraudulent Concealment and Negligence Against HOA)

11. Answering Paragraph 27 of the Complaint, the Association repeats and re-alleges

its answers to Paragraphs 1 through 26 as though fully stated herein.

12. Answering Paragraph 28 of the Complaint, the Association is without knowledge

or information sufficient to form a belief as to the truth of the allegations, and therefore denies the

allegations contained therein.

13. Answering Paragraphs 29 through 31 of the Complaint, the Association denies the

allegations contained therein.

14. Answering Paragraph 32 of the Complaint, the Association is without knowledge

or information sufficient to form a belief as to the truth of the allegations, and therefore denies the

allegations contained therein.

15. Answering Paragraphs 33 through 36 of the Complaint, the Association denies the

allegations contained therein.

THIRD CAUSE OF ACTION (sic)

(Unjust Enrichment Against HOA)

16. Answering Paragraph 37 of the Complaint, the Association repeats and re-alleges

its answers to Paragraphs 1 through 36 as though fully stated herein.

17. Answering Paragraph 38 of the Complaint, the Association is without knowledge
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or information sufficient to form a belief as to the truth of the allegations, and therefore denies the

allegations contained therein.

18. Answering Paragraphs 39 through 40 of the Complaint, the Association denies the

allegations contained therein.

AFFIRMATIVE DEFENSES

FIRST AFFIRMATIVE DEFENSE

The Association is informed and believes and thereon alleges that Plaintiff’s claims are

reduced, modified and/or barred by the Doctrine of Unclean Hands.

SECOND AFFIRMATIVE DEFENSE

The Association is informed and believes and thereon alleges that Plaintiff’s claims are

reduced, modified and/or barred by the Doctrine of Estoppel.

THIRD AFFIRMATIVE DEFENSE

The Association is informed and believes and thereon alleges that Plaintiff’s claims are

reduced, modified and/or barred by the Doctrine of Waiver.

FOURTH AFFIRMATIVE DEFENSE

The Association is informed and believes and thereon alleges that Plaintiff’s claims are

reduced, modified and/or barred by the Doctrine of Laches.

FIFTH AFFIRMATIVE DEFENSE

The alleged damages, if any, which Plaintiff have suffered, are caused in whole or in part

by the acts or omissions of Plaintiff or their agents and representatives.

SIXTH AFFIRMATIVE DEFENSE

The Association is informed and believes and thereon alleges that Plaintiff’s alleged

damages, if any, were and are, wholly or partially, proximately caused by Plaintiff’s recklessness

and negligence, thus barring or diminishing Plaintiff’s recovery herein according to principles of

comparative negligence.

SEVENTH AFFIRMATIVE DEFENSE

The Association is informed and believes and thereon alleges that as to each alleged cause

of action, Plaintiff has failed, refused and neglected to take reasonable steps to mitigate its alleged
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damages, if any, thus barring or diminishing Plaintiff’s recovery herein.

EIGHTH AFFIRMATIVE DEFENSE

The Association is informed and believes and thereon alleges that the injuries and alleged

damages of which Plaintiff complains were proximately caused, or contributed to, by the acts of

other persons and/or entities, and that said acts were an intervening and superseding cause of the

alleged damages, if any, of which Plaintiff complains, thus barring Plaintiff from any recovery

against the Association.

NINTH AFFIRMATIVE DEFENSE

The damages referred to in Plaintiff’s Complaint, and each and every purported claim for

relief contained therein, were proximately caused or contributed to by the negligence of persons

and/or entities other than the Association in failing to exercise the proper care which a prudent

person under the same or similar circumstances would have exercised, and/or by the wrongful acts

of persons and/or entities other than the Association.

TENTH AFFIRMATIVE DEFENSE

The Association is informed and believes and thereon alleges that Plaintiff’s claims are

reduced, modified and/or barred because Plaintiff’s claims are not ripe for adjudication.

ELEVENTH AFFIRMATIVE DEFENSE

The Association performed no acts or omissions that would warrant the imposition of any

damages, including exemplary or punitive damages.

TWELFTH AFFIRMATIVE DEFENSE

That the damages, if any, incurred by Plaintiff are not attributable to any act, conduct or

omission on the part of the Association; the Association denies that it was negligent in any manner

or in any degree with respect to the matter set forth in Plaintiff’s Complaint. The Association did

not proximately cause any damages as set forth in the Complaint.

THIRTEENTH AFFIRMATIVE DEFENSE

Plaintiff’s claims against the Association and any alleged damages are barred in whole or

in part by the superseding/intervening/comparative/contributory negligence, errors or omissions of

others.
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FOURTEENTH AFFIRMATIVE DEFENSE

Plaintiff’s claims against the Association and any alleged damages are barred in whole or

in part by the lack of fulfillment of conditions precedent.

FIFTEENTH AFFIRMATIVE DEFENSE

The Association engaged in no acts or omissions relevant to the subject matter of

Plaintiff’s Complaint such as would create any liability whatsoever on its part to Plaintiff.

SIXTEENTH AFFIRMATIVE DEFENSE

The Association denies each and every allegation of Plaintiff’s Complaint not specifically

admitted or otherwise plead herein.

SEVENTEENTH AFFIRMATIVE DEFENSE

The Association asserts that Plaintiff lacks standing to bring the claims as set forth in its

Complaint.

EIGHTEENTH AFFIRMATIVE DEFENSE

Plaintiff has failed to join an indispensable party in whose absence complete relief cannot

be accorded among the parties hereto and who is legally responsible for any liability attributable to

the facts and circumstances alleged in the Complaint. Said failure to join such party is complete

and absolute defense of the Association to the allegations of the Complaint.

NINETEENTH AFFIRMATIVE DEFENSE

In the event further investigation or discovery reveals the applicability of any such

defenses, the Association reserves the right to seek leave to amend this answer to specifically

assert any such defense. Such defenses are herein incorporated by reference for the specific

purpose of not waiving any such defense.

WHEREFORE, the Association prays for judgment as follows:

1. That the Association be awarded any amounts owed to it under NRS 116.3116(2),

upon proof;

2. That this Court deem the Association’s statutory lien under NRS 116.3116(2) is a

superior secured interest in the subject property over any other secured interests in the subject

property that may be asserted by the other named defendants;
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3. That this Court deem that, pursuant to NRS 116.3116(2), the Association’s

statutory lien was not wiped out and otherwise survived the foreclosure sale at issue in the

Complaint;

4. That the Association be awarded its attorneys’ fees and costs incurred; and

5. For such other and further relief as the Court deems just and proper in the premises.

DATED this 21st day of March, 2018.

WOLF, RIFKIN, SHAPIRO,
SCHULMAN & RABKIN, LLP

By: /s/ Gregory P. Kerr, Esq.
DOUGLAS M. COHEN, ESQ. (NSB #1214)
GREGORY P. KERR, ESQ. (NSB #10383)
JORDAN J. BUTLER, ESQ. (NSB #10531)
3556 E. Russell Road, Second Floor
Las Vegas, Nevada 89120
(702) 341-5200/Fax: (702) 341-5300
Attorneys for Defendant Monaco
Landscape Maintenance Association, Inc.

CERTIFICATE OF SERVICE

I hereby certify that on this 21st day of March, 2018, a true and correct copy

of ANSWER TO COMPLAINT FOR DECLARATORY RELIEF AND QUIET TITLE was

served by electronically filing with the Clerk of the Court using the Odyssey eFileNV system and

serving all parties with an email-address on record, pursuant to Administrative Order 14-2 and

Rule 9 of the N.E.F.C.R., and if necessary by U.S. Mail in a pre-paid postage stamped envelope.

By /s/ Nina Miller
Nina Miller, an Employee of
WOLF, RIFKIN, SHAPIRO, SCHULMAN &
RABKIN, LLP
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WRIGHT, FINLAY & ZAK, LLP 
Christopher A.J. Swift, Esq.  
Nevada Bar No. 11291 
Lindsay D. Robbins, Esq. 
Nevada Bar No. 13474 
7785 W. Sahara Ave., Suite 200  
Las Vegas, NV 89117 
(702) 475-7964; Fax: (702) 946-1345 
lrobbins@wrightlegal.net  
Attorneys for Defendant Wells Fargo Bank, National Association, as Trustee for the Structured 
Adjustable Rate Mortgage Loan Trust, Pass-Through Certificates Series 2005-11 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

 
SATICOY BAY LLC SERIES 8149 PALACE 
MONACO,  
 
  Plaintiff, 
 
 vs. 
 
ROBERT NARDIZZI a/k/a ROBERT A. 
NARDIZZI, an individual; MONACO 
LANDSCAPE MAINTENANCE 
ASSOCIATION, a Nevada domestic non-
profit corporation; WELLS FARGO BANK, 
NATIONAL ASSOCIATION, AS TRUSTEE 
FOR THE STRUCTURED ADJUSTABLE 
RATE MORTGAGE LOAN TRUST, PASS-
THROUGH CERTIFICATES SERIES 2005-
11, a business entity location unknown; DOE 
individuals 1 through 10; and ROE business 
entities 11 through 30,  
 
  Defendants. 
 

Case No.:  A-18-770245-C 
Dept. No.: XXVIII 
 
 
WELLS FARGO’S ANSWER TO 
PLAINTIFF’S COMPLAINT, 
COUNTER-CLAIMS, CROSS-CLAIMS 
and THIRD PARTY COMPLAINT 
 
 
 
 
 

WELLS FARGO BANK, NATIONAL 
ASSOCIATION, AS TRUSTEE FOR THE 
STRUCTURED ADJUSTABLE RATE 
MORTGAGE LOAN TRUST, PASS-
THROUGH CERTIFICATES SERIES 2005-
11,  
 
  Counterclaimant, 

Case Number: A-18-770245-C

Electronically Filed
10/15/2018 4:27 PM
Steven D. Grierson
CLERK OF THE COURT
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 vs. 
 
SATICOY BAY LLC SERIES 8149 PALACE 
MONACO; MONACO LANDSCAPE 
MAINTENANCE ASSOCIATION; and RED 
ROCK FINANCIAL SERVICES, LLC,  
 
  Counterdefendants. 
 

 

COMES NOW Plaintiff, Wells Fargo Bank, National Association, as Trustee for the 

Structured Adjustable Rate Mortgage Loan Trust, Mortgage Pass-Through Certificates Series 

2005-11 (hereinafter “Wells Fargo”), by and through its attorneys of record, Christopher A.J. 

Swift, Esq. and Lindsay D. Robbins, Esq., of the law firm of Wright, Finlay & Zak, LLP, and 

hereby files its Answer and Counterclaims against Plaintiff Saticoy Bay LLC Series 8149 

Palace Monaco (hereinafter “Plaintiff” or “Saticoy Bay”), its Cross-Claims against Defendant 

Monaco Landscape Maintenance Association (hereinafter “HOA”), and Third Party claims 

against Red Rock Financial Services, LLC (hereinafter “Red Rock”).  

PARTIES 

1. Answering Paragraph 1 of the Complaint, Wells Fargo is without sufficient 

knowledge and/or belief upon which to form a basis for belief as to the truth and/or falsity of 

these allegations and therefor denies the same. 

2. Answering Paragraph 2 of the Complaint, Wells Fargo is without sufficient 

knowledge and/or belief upon which to form a basis for belief as to the truth and/or falsity of 

these allegations and therefor denies the same. 

3. Answering Paragraph 3 of the Complaint, Wells Fargo is without sufficient 

knowledge and/or belief upon which to form a basis for belief as to the truth and/or falsity of 

these allegations and therefor denies the same. 

4. Answering Paragraph 4 of the Complaint, Wells Fargo admits the allegations 

therein.1 

                                                 
1 Saticoy Bay’s Complaint does not include a para. 5. 
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6.  Answering Paragraph 6 of the Complaint, Wells Fargo states the allegations 

contained therein constitute conclusions of law and thus, no response is required.  To the extent 

Paragraph 6 contains allegations of fact, Wells Fargo denies the allegations contained therein. 

7.  Answering Paragraph 7 of the Complaint, Wells Fargo states the allegations 

contained therein constitute conclusions of law and thus, no response is required.  To the extent 

Paragraph 7 contains allegations of fact, Wells Fargo denies the allegations contained therein. 

JURISDICTION AND VENUE 

8.  Answering Paragraph 8 of the Complaint, Wells Fargo repeats and re-alleges each 

and every answer and response to Paragraphs 1 through 7 as if more fully set forth herein, and 

thereby incorporates them. 

9. Answering Paragraph 9 of the Complaint, Wells Fargo states the allegations 

contained therein constitute conclusions of law and thus, no response is required.  To the extent 

Paragraph 9 contains allegations of fact, Wells Fargo denies the allegations contained therein. 

GENERAL ALLEGATIONS 

10.  Answering Paragraph 10 of the Complaint, Wells Fargo repeats and re-alleges 

each and every answer and response to Paragraphs 1 through 9 as if more fully set forth herein, 

and thereby incorporates them. 

11. Answering Paragraph 11 of the Complaint, Wells Fargo states the allegations 

contained therein constitute conclusions of law and thus, no response is required.  To the extent 

Paragraph 11 contains allegations of fact, Wells Fargo denies the allegations contained therein. 

12. Answering Paragraph 12 of the Complaint, Wells Fargo is without sufficient 

knowledge and/or belief upon which to form a basis for belief as to the truth and/or falsity of 

these allegations and therefor denies the same. 

13. Answering Paragraph 13 of the Complaint, Wells Fargo is without sufficient 

knowledge and/or belief upon which to form a basis for belief as to the truth and/or falsity of 

these allegations and therefor denies the same. 

14. Answering Paragraph 14 of the Complaint, Wells Fargo admits that it is the 
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beneficiary of the Deed of Trust recorded on March 15, 2005 as Book and Instrument Number 

20050315-0004331 with the Clark County Recorder’s Office.2 

16. Answering Paragraph 16 of the Complaint, Wells Fargo is without sufficient 

knowledge and/or belief upon which to form a basis for belief as to the truth and/or falsity of 

these allegations and therefor denies the same. 

17. Answering Paragraph 17 of the Complaint, Wells Fargo is without sufficient 

knowledge and/or belief upon which to form a basis for belief as to the truth and/or falsity of 

these allegations and therefor denies the same. 

18. Answering Paragraph 18 of the Complaint, Wells Fargo admits the allegations 

therein. 

FIRST CLAIM FOR RELIEF 

(Declaratory Relief/Quiet Title against all parties) 

19. Answering Paragraph 19 of the Complaint, Wells Fargo repeats and re-alleges 

each and every answer and response to Paragraphs 1 through 18 as if more fully set forth herein, 

and thereby incorporates them. 

20. Answering Paragraph 20 of the Complaint, Wells Fargo states the allegations 

contained therein constitute conclusions of law and thus, no response is required.  To the extent 

Paragraph 20 contains allegations of fact, Wells Fargo denies the allegations contained therein. 

21. Answering Paragraph 21 of the Complaint, Wells Fargo states the allegations 

contained therein constitute conclusions of law and thus, no response is required.  To the extent 

Paragraph 21 contains allegations of fact, Wells Fargo denies the allegations contained therein. 

22. Answering Paragraph 22 of the Complaint, Wells Fargo states the allegations 

contained therein constitute conclusions of law and thus, no response is required.  To the extent 

Paragraph 22 contains allegations of fact, Wells Fargo denies the allegations contained therein. 

23. Answering Paragraph 23 of the Complaint, Wells Fargo states the allegations 

contained therein constitute conclusions of law and thus, no response is required.  To the extent 

Paragraph 23 contains allegations of fact, Wells Fargo denies the allegations contained therein. 

                                                 
2 Saticoy Bay’s Complaint does not include a para. 15. 
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24. Answering Paragraph 24 of the Complaint, Wells Fargo states the allegations 

contained therein constitute a prayer for relief and thus, no response is required.  To the extent 

Paragraph 24 contains allegations of fact, Wells Fargo denies the allegations contained therein. 

25. Answering Paragraph 25 of the Complaint, Wells Fargo states the allegations 

contained therein constitute conclusions of law and a prayer for relief and thus, no response is 

required.  To the extent Paragraph 25 contains allegations of fact, Wells Fargo denies the 

allegations contained therein. 

26. Answering Paragraph 26 of the Complaint, Wells Fargo states the allegations 

contained therein constitute a prayer for relief and thus, no response is required.  To the extent 

Paragraph 26 contains allegations of fact, Wells Fargo denies the allegations contained therein. 

SECOND CLAIM FOR RELIEF 

(Fraudulent Concealment and Negligence against HOA) 

27. Answering Paragraph 27 of the Complaint, Wells Fargo repeats and re-alleges 

each and every answer and response to Paragraphs 1 through 26 as if more fully set forth herein, 

and thereby incorporates them. 

28. Answering Paragraph 28 of the Complaint, to the extent the allegations are 

directed at Wells Fargo, Wells Fargo is without sufficient knowledge and/or belief upon which to 

form a basis for belief as to the truth and/or falsity of these allegations and therefor denies the 

same. 

29. Answering Paragraph 29 of the Complaint, to the extent the allegations are 

directed at Wells Fargo, Wells Fargo is without sufficient knowledge and/or belief upon which to 

form a basis for belief as to the truth and/or falsity of these allegations and therefor denies the 

same. 

30. Answering Paragraph 30 of the Complaint, to the extent the allegations are 

directed at Wells Fargo, Wells Fargo states the allegations contained therein constitute 

conclusions of law and thus, no response is required.  To the extent Paragraph 30 contains 

allegations of fact, Wells Fargo denies the allegations contained therein. 

31. Answering Paragraph 31 of the Complaint, to the extent the allegations are 

APP000023



 

Page 6 of 28 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

directed at Wells Fargo, Wells Fargo is without sufficient knowledge and/or belief upon which to 

form a basis for belief as to the truth and/or falsity of these allegations and therefor denies the 

same. 

32. Answering Paragraph 32 of the Complaint, to the extent the allegations are 

directed at Wells Fargo, Wells Fargo is without sufficient knowledge and/or belief upon which to 

form a basis for belief as to the truth and/or falsity of these allegations and therefor denies the 

same. 

33. Answering Paragraph 33 of the Complaint, to the extent the allegations are 

directed at Wells Fargo, Wells Fargo states the allegations contained therein constitute 

conclusions of law and thus, no response is required.  To the extent Paragraph 33 contains 

allegations of fact, Wells Fargo denies the allegations contained therein. 

34. Answering Paragraph 34 of the Complaint, to the extent the allegations are 

directed at Wells Fargo, Wells Fargo is without sufficient knowledge and/or belief upon which to 

form a basis for belief as to the truth and/or falsity of these allegations and therefor denies the 

same. 

35. Answering Paragraph 35 of the Complaint, to the extent the allegations are 

directed at Wells Fargo, Wells Fargo is without sufficient knowledge and/or belief upon which to 

form a basis for belief as to the truth and/or falsity of these allegations and therefor denies the 

same. 

36. Answering Paragraph 36 of the Complaint, to the extent the allegations are 

directed at Wells Fargo, Wells Fargo is without sufficient knowledge and/or belief upon which to 

form a basis for belief as to the truth and/or falsity of these allegations and therefor denies the 

same. 

THIRD CLAIM FOR RELIEF 

(Unjust Enrichment against HOA) 

37. Answering Paragraph 37 of the Complaint, Wells Fargo repeats and re-alleges 

each and every answer and response to Paragraphs 1 through 36 as if more fully set forth herein, 

and thereby incorporates them. 
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38. Answering Paragraph 38 of the Complaint, to the extent the allegations are 

directed at Wells Fargo, Wells Fargo is without sufficient knowledge and/or belief upon which to 

form a basis for belief as to the truth and/or falsity of these allegations and therefor denies the 

same. 

39. Answering Paragraph 39 of the Complaint, to the extent the allegations are 

directed at Wells Fargo, Wells Fargo is without sufficient knowledge and/or belief upon which to 

form a basis for belief as to the truth and/or falsity of these allegations and therefor denies the 

same. 

40. Answering Paragraph 40 of the Complaint, to the extent the allegations are 

directed at Wells Fargo, Wells Fargo is without sufficient knowledge and/or belief upon which to 

form a basis for belief as to the truth and/or falsity of these allegations and therefor denies the 

same. 

AFFIRMATIVE DEFENSES 

FIRST AFFIRMATIVE DEFENSE 

Plaintiff’s Complaint fails to state claim against Wells Fargo upon which relief can be 

granted. 

SECOND AFFIRMATIVE DEFENSE 

Plaintiff took title of the Property subject to Wells Fargo’s first priority Deed of Trust, 

thereby forestalling any enjoinment/extinguishment of Wells Fargo’s interest in the Property. 

THIRD AFFIRMATIVE DEFENSE 

The occurrence referred to in Plaintiff’s Complaint, and all injuries and damages, if any, 

resulting therefrom, were caused by the acts or omissions of Plaintiff. 

FOURTH AFFIRMATIVE DEFENSE 

The occurrence referred to in Plaintiff’s Complaint, and all injuries and damages, if any, 

resulting therefrom, were caused by the acts or omissions of a third party or parties over whom 

Wells Fargo had no control. 

FIFTH AFFIRMATIVE DEFENSE 
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Plaintiff failed to mitigate its damages, if any. 

SIXTH AFFIRMATIVE DEFENSE 

Plaintiff’s claims are barred in whole or in part by the applicable statutes of limitations 

or repose, or by the equitable doctrines of laches, waiver, estoppel, ratification and unclean 

hands. 

SEVENTH AFFIRMATIVE DEFENSE 

Plaintiff is not entitled to equitable relief because it has an adequate remedy at law. 

EIGHTH AFFIRMATIVE DEFENSE 

It has been necessary for Wells Fargo to retain counsel to defend this action, and it is, 

therefore, entitled to an award of reasonable attorney’s fees. 

NINTH AFFIRMATIVE DEFENSE 

All possible affirmative defenses may not have been alleged herein, so far as sufficient 

facts were not available after a reasonable inquiry upon the filing of Wells Fargo’s Answer.  In 

the event further investigation or discovery reveals the applicability of any such defenses, Wells 

Fargo reserves the right to seek leave of court to amend its Answer to specifically assert the 

same. Such defenses are herein incorporated by reference for the specific purpose of not 

waiving the same.  Wells Fargo currently has insufficient information upon which to form a 

belief as to whether there may be additional, yet unstated, affirmative defenses available. Wells 

Fargo specifically reserves the right to assert additional affirmative defenses in the event 

discovery indicates such defenses apply. 

WELLS FARGO’S COUNTERCLAIMS, CROSS-CLAIMS AND THIRD PARTY 

CLAIMS 

COMES NOW Defendant/Counter-Claimant/Cross-Claimant, Wells Fargo Bank, 

National Association, as Trustee for the Structured Adjustable Rate Mortgage Loan Trust, 

Mortgage Pass-Through Certificates Series 2005-11 (hereinafter “Wells Fargo”), by and 

through its attorneys of record, Christopher A.J. Swift, Esq. and Lindsay D. Robbins, Esq., of 

the law firm of Wright, Finlay & Zak, LLP, and hereby files its Counterclaims against Plaintiff 

Saticoy Bay LLC Series 8149 Palace Monaco (hereinafter “Plaintiff” or “Saticoy Bay”), its 
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Cross-Claims against Defendant Monaco Landscape Maintenance Association (hereinafter 

“HOA”), and Third Party claims against Red Rock Financial Services, LLC (hereinafter “Red 

Rock”). 

PARTIES, JURISDICTION AND VENUE 

16. The real property at issue is known as 8149 Palace Monaco Avenue, Las Vegas, 

Nevada 89117, APN: 163-09-817-050 (hereinafter, the “Property”). 

17. Wells Fargo is authorized to bring this action in the State of Nevada pursuant to 

NRS 40.430. 

18. Venue and jurisdiction is proper in this judicial district because Counter-

Defendants reside in this district, a substantial party of the events or omissions giving rise to 

Wells Fargo’s claims occurred in this district, and the Property that is the subject of this action 

is situated in this district, in Clark County, Nevada.   

19. Wells Fargo is a national banking association organized under the laws of the 

United States with its main office in South Dakota.  

20. Wells Fargo is now and at all times relevant herein, the assigned Beneficiary 

under a Deed of Trust signed by Robert Nardizzi, and recorded on March 15, 2005, (hereinafter 

“Deed of Trust”), which encumbers the Property and secures a promissory note. 

21. Upon information and belief, Saticoy Bay is a Nevada limited-liability company 

and claims to be the current titleholder of the Property. 

22. Upon information and belief, the HOA is a Nevada domestic non-profit 

corporation and was the HOA that foreclosed on the Property. 

23. Upon information and belief, Red Rock is foreign limited-liability company and 

was the agent who foreclosed on the Property on behalf of the HOA. 

24. Upon information and belief, Red Rock was the agent of the HOA, and the HOA 

is responsible for their acts and omissions under the doctrine of respondeat superior. 

25. In accordance with NRS Chapter 38.310, a Nevada Real Estate Division 

Alternative Dispute Resolution (hereinafter, “NRED”) claim was filed on or about December 29, 

2015, and named the HOA, Saticoy Bay, and Red Rock as Respondents. 
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26. HOA submitted a Response on April 26, 2016 to the NRED claim.  Neither 

Saticoy Bay nor Red Rock submitted any response. 

27. NRED mediation was scheduled and completed on October 19, 2016, in which 

Wells Fargo and HOA participated and reached an impasse.     

GENERAL ALLEGATIONS 

28. On or about February 3, 2003, Robert Nardizzi (hereinafter “Nardizzi”) 

purchased the Property.3   

29. The Deed of Trust executed by Nardizzi identified IndyMac Bank, F.S.B. as the 

Lender, Mortgage Electronic Registration Systems, Inc. (MERS) as the Beneficiary, and Ticor 

Title Insurance Co. as the Trustee, and secured a loan in the amount of $185,700.00 (hereinafter 

“Nardizzi Loan”).4 

30. On February 24, 2014, an Assignment of Deed of Trust was recorded against the 

Property where by MERS, as nominee for IndyMac Bank, F.S.B. assigned all beneficial interest 

in the Deed of Trust to Aurora Commercial Corp. as Successor Entity to Aurora Bank, F.S.B. 

F/k/a Lehman Brothers Bank, F.S.B.5   

31. On January 26, 2017, an Assignment of Deed of Trust was recorded, whereby 

Aurora Commercial Corp. assigned the Nardizzi Deed of Trust and Note to Wells Fargo.6   

32. On May 20, 2009, a Notice of Delinquent Assessment Lien was recorded against 

the Property by Red Rock, on behalf of the HOA.7   

33. On July 7, 2009, a Notice of Default and Election to Sell was recorded against 

the Property by Red Rock on behalf of the HOA, stating that the amount due as of July 2, 2009 

                                                 
3 A true and correct copy of the GBS Deed recorded in the Clark County Recorder’s Office as 
Book and Instrument Number 20030218-02324 is attached hereto as Exhibit 1.  All other 
recordings stated hereafter are recorded in the same manner.  
4 A true and correct copy of the Deed of Trust recorded as Book and Instrument Number 
20050315-0004331 is attached hereto as Exhibit 2.  
5 A true and correct copy of the Assignment recorded as Book and Instrument Number 
201402240000507 is attached hereto as Exhibit 3.  
6 A true and correct copy of the Assignment recorded as Book and Instrument Number 
201701260002373 is attached hereto as Exhibit 4.  
7 A true and correct copy of the Notice of Lien recorded as Book and Instrument Number 
20090520-0002871 is attached hereto as Exhibit 5.  
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was $1,740.42.8   

34. Upon information and belief, the HOA lien recorded pursuant to NRS Chapter 

16 expired and extinguished as a matter of NRS 116.3116(6) on or about May 20, 2012. 

35. On April 8, 2013, a Notice of Foreclosure Sale was recorded against the Property 

by Red Rock on behalf of the HOA, stating that the amount due as of the initial publication of 

the Notice of Sale was $3,876.82.9  

36. Upon information and belief, a non-judicial foreclosure sale occurred on 

December 3, 2013 (hereinafter, the “HOA Sale”), whereby, according to the Foreclosure Deed, 

Saticoy Bay acquired its interest, if any, in the Property for $17,400.00.10   

37. A homeowner’s association sale conducted pursuant to NRS Chapter 116 must 

comply with all notice provisions as stated in NRS 116.31162 through NRS 116.31168 and 

NRS 107.090. 

38. A lender or holder of a senior deed of trust, such as Wells Fargo and its 

predecessors-in-interest in the Deed of Trust, has a right to cure a delinquent homeowner’s 

association lien in order to protect its interest.   

39. Further the Amended and Restated Declaration of Covenants, Conditions and 

Restrictions for Monaco (“CC&Rs”)11 require reasonable notice of delinquency to all lien 

holders on the Property. 

40. Upon information and belief, the HOA and its agent, Red Rock, attempted to sell 

the Property under an expired and extinguished HOA lien. 

41. Pursuant to NRS 116.3116(6), a lien for unpaid assessments is extinguished 

unless proceedings to enforce the lien are instituted within 3 years after the full amount of the 

                                                 
8 A true and correct copy of the Notice of Default recorded as Book and Instrument Number 
20090707-0001621 is attached hereto as Exhibit 6.  
9 A true and correct copy of the Notice of Sale recorded as Book and Instrument Number 
201304080002068 is attached hereto as Exhibit 7.  
10 A true and correct copy of the Foreclosure Deed recorded as Book and Instrument Number 
201312270002296 is attached hereto as Exhibit 8.  
11 A true and correct copy of the current HOA CC&R’s recorded as Book and Instrument 
Number 980921.02422, and re-recorded as Book and Instrument Number 980923.01097 is 
attached hereto as Exhibit 9. 
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assessments becomes due. 

42. Upon information and belief, the full amount of the assessments became due on 

or before May 20, 2012, such that the HOA lien became extinguished on or before May 20, 

2012.  

43. Upon information and belief, the non-judicial foreclosure sale was set on or after 

December 3, 2013 or nearly nineteen (19) months after the HOA lien extinguished. 

44. The HOA Sale occurred under an expired and extinguished HOA lien.   

45. Upon information and belief, the HOA and its agent, Red Rock, did not comply 

with all mailing and noticing requirements stated in NRS 116.31162 through NRS 116.31168, 

or as required by the CC&Rs. 

46. A recorded notice of default must “describe the deficiency in payment.” 

47. The above-identified Notice of Default did not properly “describe the deficiency 

in payment” in violation of NRS Chapter 116. 

48. The HOA assessment lien and foreclosure notices included improper fees and 

costs in amount demanded.  

49. The HOA Sale occurred without notice to Wells Fargo, or its predecessors, 

agents, servicers or trustees, what proportion whether any amount of the HOA lien included a 

super-priority amount. 

50. The HOA Sale occurred without notice to Wells Fargo, or its predecessors, 

agents, servicers or trustees, whether the HOA was foreclosing on the “super-priority” portion 

of its lien, if any, or under the non-super-priority portion of the lien. 

51. The HOA Sale occurred without notice to Wells Fargo, or its predecessors, 

agents, servicers or trustees, of a right to cure the delinquent assessments and the super-priority 

lien, if any. 

52. The HOA Sale was an invalid sale and could not have extinguished Wells 

Fargo’s secured interest because of defects in the notices given to Wells Fargo, or its 

predecessors, agents, servicers or trustees, if any. 

/././ 
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53. Under NRS Chapter 116, a lien under NRS 116.3116(1) can only include costs 

and fees that are specifically enumerated in the statute.   

54. A homeowner’s association may only collect as a part of the super priority lien 

(a) nuisance abatement charges incurred by the association pursuant to NRS 116.310312 and (b) 

nine months of common assessments which became due prior to the institution of an action to 

enforce the lien. 

55. Upon information and belief, the HOA Foreclosure Notices included improper 

fees and costs in the amount demanded.  

56. The attorney’s fees and the costs of collecting on a homeowner’s association lien 

cannot be included in the super-priority lien. 

57. Upon information and belief, the HOA assessment lien and foreclosure notices 

included fines, interest, late fees, dues, attorney’s fees, and costs of collection that are not 

properly included in a super-priority lien under Nevada law and that are not permissible under 

NRS 116.3102 et seq. 

58. The HOA Sale did not comply with NRS 116.3102 et seq. because none of the 

aforementioned notices identified above identified what portion of the claimed lien were for 

alleged late fees, interest, fines/violations, or collection fees/costs. 

59. Alternatively, the sale itself was valid but Saticoy Bay took its interest subject to 

Wells Fargo’s first position Deed of Trust. 

60. A homeowner’s association sale must be done in a commercially reasonable 

manner. 

61. At the time of the HOA Sale, the amount owed on the Nardizzi Loan exceeded 

$168,000.00.  

62. Upon information and belief, at the time of the HOA Sale, the fair market value 

of the Property exceeded $152,000.00. 

63. The amount paid at the HOA Sale allegedly totaled $17,400.00. 

64. Upon information and belief, there were multiple irregularities surrounding the 

HOA sale, constituting evidence of fraud, oppression and/or unfairness to the detriment of 
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Wells Fargo.  

65. The Property was purchased at an unreasonably low sales price, and coupled 

with evidence of fraud, oppression and unfairness, renders the HOA sale void as a matter of 

law. 

66. The circumstances of the HOA Sale of the Property breached the HOA’s 

obligations of good faith under NRS 116.1113 and its duty to act in a commercially reasonable 

manner. 

67. The HOA Sale by which Saticoy Bay took its interest was commercially 

unreasonable if it extinguished Wells Fargo’s Deed of Trust.   

68. In the alternative, the HOA Sale was an invalid sale and could not have 

extinguished Wells Fargo’s secured interest because it was not a commercially reasonable sale. 

69. Without providing Wells Fargo, or its predecessors, agents, servicers or trustees, 

notice of the correct super-priority amount and a reasonable opportunity to satisfy that amount, 

including its failure to identify the super-priority amount and its failure to adequately describe 

the deficiency in payment as required by Nevada law, the HOA Sale is commercially 

unreasonable and deprived Wells Fargo of its right to due process. 

70. Pursuant to NRS 116.31162(1) an association may only proceed with foreclosure 

under NRS 116.31162-116.31168 if the declaration or CC&Rs so provide. 

71. The CC&Rs for the HOA provide in Section 8.14 that “[t]he lien of any of the 

Assessments, including interest, costs, expenses and attorneys’ fees as provided for herein, shall 

be subordinate to the lien of any First Mortgage Recorded prior to Recordation of a Notice of 

Default.”12 

72. The CC&Rs for the HOA provide in Section 15.1 that “Notwithstanding any 

other provision of this Declaration, no amendment or violation of this Declaration shall operate 

to defeat or render invalid the rights of the Beneficiary under any Deed of Trust…made in good 

faith and for value, and recorded prior to the Recordation of such amendment.” (“Mortgage 

                                                 
12 See Exhibit 9. 
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Protection Clause”).13  

73. Because the recorded CC&Rs contained a Mortgagee Protection Clause, and 

because Wells Fargo, or its predecessors, agents, servicers or trustees, were not given proper 

notice that the HOA intended to foreclose on the super-priority portion of the dues owe, Wells 

Fargo did not know that it had to attend the HOA Sale to protect its security interest.   

74. Because the recorded CC&Rs contained a Mortgagee Protection Clause, and 

because proper notice that the HOA intended to foreclose on the super-priority portion of the 

dues owing was not given, prospective bidders did not appear for the HOA Sale, making the 

HOA Sale commercially unreasonable. 

75. Defendants knew that Wells Fargo would rely on the Mortgagee Protection 

Clause contained in the recorded CC&Rs which are of public record, and knew that Wells Fargo 

would not know that HOA was foreclosing on super-priority amounts because of the failure of 

HOA and Red Rock to provide such notice.  Wells Fargo’s absence from the HOA Sale allowed 

Saticoy Bay to appear at the HOA Sale and purchase the Property for a fraction of market value, 

making the HOA Sale commercially unreasonable. 

76. Defendants knew that prospective bidders would be less likely to attend the HOA 

Sale because the public at large believed that Wells Fargo was protected under the Mortgagee 

Protection Clause in the CC&Rs of public record, and that the public at large did not receive 

notice, constructive or actual, that the HOA was foreclosing on a super-priority portion of its 

lien because HOA and HOA Trustee improperly failed to provide such notice.  The general 

public’s belief therefore was that Saticoy Bay at the HOA Sale would take title to the Property 

subject to Wells Fargo’s Deed of Trust.  This general belief resulted in the absence of 

prospective bidders at the HOA Sale, which allowed Saticoy Bay to appear at the HOA Sale and 

purchase the Property for a fraction of market value, making the HOA Sale commercially 

unreasonable. 

77. Upon information and belief, Saticoy Bay is in the business of buying and selling 

real estate and/or is otherwise a professional property purchaser, and either knew or should have 

                                                 
13 Id. 
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known of defects with the HOA Sale based on the sales price, among other factors. 

78. The circumstances of the HOA Sale of the Property and Saticoy Bay’s status as a 

professional property purchaser prevent Saticoy Bay from being deemed a bona fide purchaser 

for value.  

79. Upon information and belief, Saticoy Bay had actual, constructive or inquiry 

notice of Wells Fargo’s first Deed of Trust, and the CC&Rs including the Mortgage Protection 

Clause which prevents Saticoy Bay from being deemed a bona fide purchaser or encumbrancer 

for value.   

80. Upon information and belief, Saticoy Bay knew or should have known that it 

would not be able to obtain insurable title to the Property as a result of the HOA Sale.  

81. As a direct and proximate result of the foregoing, Saticoy Bay is not entitled to 

bona fide purchaser protection. 

82. In the event Wells Fargo’s interest in the Property is not reaffirmed nor restored, 

Wells Fargo will have suffered damages in the amount of the fair market value of the Property 

or the unpaid balance of the Nardizzi Loan and Deed of Trust, at the time of the HOA Sale, 

whichever is greater, as a proximate result of Defendants’ acts and omissions. 

FIRST CAUSE OF ACTION 

(Quiet Title/Declaratory Relief versus all Counter-Defendants) 

83. Wells Fargo incorporates and re-alleges all previous paragraphs, as if fully set 

forth herein. 

84. Pursuant to NRS 30.010 et seq., and NRS 40.010, this Court has the power and 

authority to declare Wells Fargo’s rights and interests in the Property and to resolve Counter-

Defendant’s adverse claims in the Property. 

85. Further, pursuant to NRS 30.010 et seq., this Court has the power and authority 

to declare the rights and interests of the parties following the acts and omissions of the HOA 

and HOA Trustee in foreclosing the Property. 

86. Wells Fargo’s Deed of Trust is the first secured interest on the Property as 

intended by and whose priority is protected by NRS 116.3116(2)(b). 
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87. Upon information and belief, Saticoy Bay claims an interest in the Property 

through a Foreclosure Deed recorded in the Clark County Recorder’s Office as Book and 

Instrument Number 201312270002296 that is adverse to Wells Fargo’s interest. 

88. Wells Fargo is the current beneficiary under the Deed of Trust and the Nardizzi 

Loan and is entitled to enforce its interest and first position status in the chain of title against 

Saticoy Bay, or any successor in interest, for the reasons alleged herein. 

89. Because the CC&Rs and the Mortgage Protection Clause did not provide the 

HOA with authority to foreclose on the Property, the HOA Sale could not have extinguished the 

Deed of Trust or displaced it from its first position status in the chain of title, such that Saticoy 

Bay took subject to the Deed of Trust. Or in the alternative, the HOA Sale is void, invalid 

and/or should be set aside.  

90. Because, upon information and belief, the HOA and the HOA Trustee attempted 

to sell the Property under an expired and extinguished HOA lien pursuant to NRS 116.3116(6) 

more than three (3) years after the full amount of the assessments became due, the HOA Sale 

could not have extinguished the Deed of Trust or displaced it from its first position status in the 

chain of title, such that Saticoy Bay took subject to the Deed of Trust. Or in the alternative, the 

HOA Sale is void, invalid and/or should be set aside.  

91. Because, upon information and belief, the HOA and the HOA Trustee failed to 

provide proper, adequate and sufficient notices required by Nevada law and the CC&Rs, the 

HOA Sale could not have extinguished the Deed of Trust or displaced it from its first position 

status in the chain of title, such that Saticoy Bay took subject to the Deed of Trust. Or in the 

alternative, the HOA Sale is void, invalid and/or should be set aside.  

92. Based on the adverse claims being asserted by the parties, Wells Fargo is entitled 

to a judicial determination regarding the rights and interests of the respective parties to the case.   

93. A justiciable controversy exists between Wells Fargo and Defendants and Wells 

Fargo has a legally protectable interest in the controversy. The issue is ripe for judicial 

determination. 

/././ 
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94. For all the reasons set forth above and in the Factual Background, Wells Fargo is 

entitled to a determination from this Court, pursuant to NRS 30.010 and NRS 40.010, that Wells 

Fargo is the beneficiary of a first position Deed of Trust which still encumbers the Property. 

95. Based upon the foregoing, Wells Fargo is entitled to a determination from this 

Court, pursuant to NRS 30.010 and NRS 40.010, that the purported HOA Sale did not 

extinguish the Deed of Trust because it was conducted in violation of NRS 116.3116 et seq. and 

the CC&Rs. 

96. Wells Fargo is entitled to a determination from this Court, pursuant to NRS 

30.010 and NRS 40.010, that Wells Fargo’s secured interest by virtue of its Deed of Trust is 

superior to the interest, if any, acquired by Saticoy Bay through the Foreclosure Deed and all 

other parties, if any.  

97. In the alternative, if it is found under state law that Wells Fargo’s interest could 

have been extinguished by the HOA Sale, for all the reasons set forth above and in the Factual 

Background, Wells Fargo is entitled to a determination from this Court, pursuant to NRS 30.010 

and NRS 40.010, that the HOA Sale was void, invalid and/or should be set aside and conveyed 

no legitimate interest to Saticoy Bay. 

98. Wells Fargo has been compelled to retain counsel to represent it in this matter 

and has and will continue to incur attorney’s fees and costs.   

SECOND CAUSE OF ACTION 

(Permanent and Preliminary Injunction versus Saticoy Bay) 

99. Wells Fargo incorporates by reference the allegations of all previous paragraphs, 

as if fully set forth herein. 

100. As set forth above, Saticoy Bay claims an ownership interest in the Property that 

is adverse to Wells Fargo.  

101. Any sale or transfer of the Property, prior to a judicial determination concerning 

the respective rights and interests of the parties to the case, may be rendered invalid if Wells 

Fargo’s Deed of Trust still encumbered the Property in first position and was not extinguished 

by the HOA Sale.   
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102. Wells Fargo has a reasonable probability of success on the merits of its 

Counterclaim, Cross-Claim, Third-Party Claims, for which compensatory damages will not 

compensate Wells Fargo for the irreparable harm of the loss of title to a bona fide purchaser or 

loss of the first position priority status secured by the Property.   

103. Wells Fargo has no adequate remedy at law due to the uniqueness of the Property 

involved in the case. 

104. Wells Fargo is entitled to a preliminary injunction and permanent injunction 

prohibiting Saticoy Bay, its successors, assigns, and agents from conducting any sale, transfer 

or encumbrance of the Property if it is claimed to be superior to Wells Fargo’s Deed of Trust or 

not subject to that Deed of Trust.  

105. Wells Fargo is entitled to a preliminary injunction requiring Saticoy Bay to pay 

all taxes, insurance and homeowner’s association dues during the pendency of this action. 

106. Wells Fargo is entitled to a preliminary injunction requiring Saticoy Bay to 

segregate and deposit all rents with the Court or a Court-approved trust account over which 

Saticoy Bay has no control during the pendency of this action.  

107. Wells Fargo has been compelled to retain counsel to represent it in this matter 

and has and will continue to incur attorney’s fees and costs.   

THIRD CAUSE OF ACTION 

(Unjust Enrichment versus Saticoy Bay) 

108. Wells Fargo incorporates and re-alleges all previous paragraphs, as if fully set 

forth herein. 

109. Wells Fargo has been deprived of the benefit of its secured deed of trust by the 

actions of Saticoy Bay. 

110. Saticoy Bay has benefitted from the unlawful HOA Sale and nature of the real 

property.  

111. Saticoy Bay has benefitted from Wells Fargo’s payment of taxes, insurance 

and/or homeowner’s association assessments since the time of the HOA Sale. 

112. Should Wells Fargo’s Complaint be successful in quieting title against Saticoy 
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Bay and setting aside the HOA Sale, Saticoy Bay will have been unjustly enriched by the HOA 

Sale and usage of the Property.   

113. Wells Fargo will have suffered damages if Saticoy Bay is allowed to retain its 

interest in the Property.   

114. Wells Fargo will have suffered damages if Saticoy Bay is allowed to retain its 

interest in the Property and the benefit of Wells Fargo’s payment of taxes, insurance and/or 

homeowner’s association assessments since the time of the HOA Sale.   

115. Wells Fargo is entitled to general and special damages. 

116. Wells Fargo has been compelled to retain counsel to represent it in this matter 

and has and will continue to incur attorney’s fees and costs.   

FOURTH CAUSE OF ACTION 

(Tortious Interference with Contract versus HOA and HOA Trustee) 

117. Wells Fargo incorporates by reference the allegations of all previous paragraphs, 

as if fully set forth herein. 

118. At all times mentioned, Wells Fargo had a valid and existing contract with the 

Borrowers, and the contract terms included the power of sale in the Deed of Trust. 

119. The Deed of Trust evidencing the contract was and is a matter of public record, 

and therefore known to Saticoy Bay.   

120. Defendants engaged in acts intended or designed to disrupt the contractual 

relationship between Wells Fargo and the Borrowers by ostensibly electing to enforce the “super 

priority” rights of the Association through a power of sale, notwithstanding: (i) the covenants 

contained in the CC&R’s; (ii) no notice to Wells Fargo or its predecessors in interest of the intent 

to do so; (iii) no notice to Wells Fargo or its predecessors in interest of the foreclosure 

proceedings; and (iv) failing to provide an opportunity to cure to Wells Fargo before the sale.   

121. At all times the HOA could have elected to honor the covenant in its CC&R’s 

evidenced by the Mortgagee Protection Clause and chosen not to enforce the super priority 

portion of its lien, or to do so only after ensuring Wells Fargo had notice and was prepared to 

waive its rights to foreclose under the Deed of Trust.  
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122. Wells Fargo’s contractual rights to enforce the power of sale have been disrupted 

and frustrated through Defendants’ actions.   

123. As an actual and proximate result of the Defendants’ actions and inactions, Wells 

Fargo has sustained damages in excess of $75,000.00. 

124. As an actual and proximate result of Defendants’ actions and inactions, Wells 

Fargo has sustained special damages, in the form of costs and attorney’s fees, in an amount not 

yet liquidated, to defend its rights under the Deed of Trust in this action.  

SEVENTH CAUSE OF ACTION 

(Wrongful/Defective Foreclosure versus the HOA and the HOA Trustee) 

125. Wells Fargo incorporates and re-alleges all previous paragraphs, as if fully set 

forth herein. 

126. Upon information and belief, the HOA and HOA Trustee did not comply with all 

mailing and noticing requirements stated in NRS 116.31162 through NRS 116.31168. 

127. The HOA and HOA Trustee failed to provide notice pursuant to Nevada law and 

assure due process.  

128. Because the HOA Sale was wrongfully conducted and violated applicable law, the 

Court should set it aside to the extent that it purports to have extinguished the Deed of Trust. 

129. Because the HOA Sale was not commercially reasonable, it was invalid, wrongful 

and should be set aside. 

130. Because the HOA and HOA Trustee did not give Wells Fargo, or its agents, 

servicers or predecessors-in-interest, the proper, adequate notice of the sale and the opportunity 

to cure the deficiency or default in the payment of the HOA’s assessments required by Nevada 

statutes, the CC&R’s, and Due Process, the HOA Sale should be set aside. 

131. As a proximate result of the HOA and HOA Trustee’s wrongful/ statutorily 

defective foreclosure of the Property by the HOA Sale, as more particularly set forth above and 

in the General Allegations, Wells Fargo has suffered general and special damages in an amount 

not presently know.  Wells Fargo will seek leave of court to assert said amounts when they are 

determined. 
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132. If it is determined that the Deed of Trust has been extinguished by the HOA Sale 

as a proximate result of HOA and HOA Trustee’s wrongful foreclosure of the Property by the 

HOA Sale, Wells Fargo has suffered special damages in the amount equal to the fair market 

value of the Property or the unpaid balance of the Nardizzi Loan, plus interest, at the time of the 

HOA Sale, whichever is greater, in an amount not presently known or liquidated, and according 

to proof at trial. 

133. Wells Fargo has been required to retain counsel to prosecute this action and is 

entitled to recover reasonable attorney’s fees to prosecute this action.  

EIGHTH CAUSE OF ACTION 

(Negligence versus the HOA and the HOA Trustee) 

134. Wells Fargo incorporates and re-alleges all previous paragraphs, as if fully set 

forth herein. 

135. The HOA and HOA Trustee owed a duty to Wells Fargo and subordinate 

lienholders to conduct the HOA Sale at issue in this case properly. 

136. The HOA and HOA Trustee breached their duty by failing to disclose the amount 

of the super-priority lien, by failing to specify that it was foreclosing on the super-priority 

portion of its lien as opposed to the non-super-priority portion, and by failing to provide notice of 

the HOA Sale and the notice that Wells Fargo and subordinate lienholders had an opportunity to 

cure. 

137. As an actual and proximate result of the breaches of duties owed by the HOA and 

HOA Trustee, Wells Fargo has incurred general and special damages in excess of $75,000.00. 

138. If Wells Fargo is found to have lost its first secured interest in the Property, it was 

the proximate result of the HOA and HOA Trustee’s breaches of their duties, and Wells Fargo 

has thereby suffered general and special damages.  

139. Wells Fargo has been required to retain counsel to prosecute this action and is 

entitled to recover reasonable attorney’s fees to prosecute this action. 

/././ 

/././ 
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NINTH CAUSE OF ACTION 

(Negligence Per Se versus the HOA and the HOA Trustee) 

140. Wells Fargo incorporates and re-alleges all previous paragraphs, as if fully set 

forth herein.  

141. NRS Chapter 116 imposes a duty on homeowners associations to conduct HOA 

foreclosure sales in a manner that is consistent with its provisions and, by reference, the 

provisions of NRS 107.090. 

142. The HOA and HOA Trustee breached the statutory duties imposed by NRS 

Chapter 116 by proceeding with the HOA foreclosure sale; and by proceeding with the sale 

without notice that the successful bidder would take title subject to the Deed of Trust. 

143. The HOA and HOA Trustee violated NRS 116.31162(1)(b)(1) by failing to 

disclose the correct amount in deficiency. 

144. The HOA and HOA Trustee violated NRS 116.3116 et. Seq. by failing to give 

proper notice to Wells Fargo.  

145. Wells Fargo is a member of the class of persons whom NRS Chapter 116 is 

intended to protect. 

146. The injury that Wells Fargo faces—extinguishments of the Deed of Trust—is the 

type of harm against which NRS Chapter 116 is intended to protect 

147. As a proximate result of HOA and the HOA Trustee’s breaches of their duties, 

Wells Fargo has incurred general and special damages to defend its title in this action, in an 

amount not yet liquidated. 

148. If it is determined that the Deed of Trust was extinguished and Wells Fargo is 

found to have lost its first-position secured interest in the Property, Wells Fargo’s loss was 

actually and proximately caused by the actions and inactions of the HOA and the HOA Trustee, 

and the breaches of their statutory duties, and Wells Fargo has thereby suffered general and 

special damages. 

149. Wells Fargo has been required to retain counsel to prosecute this action and is 

entitled to recover reasonable attorney’s fees to prosecute this action. 
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TENTH CAUSE OF ACTION 

(Breach of Contract versus the HOA and the HOA Trustee) 

150. Wells Fargo incorporates and re-alleges all previous paragraphs, as if fully set 

forth herein. 

151. Wells Fargo is an intended beneficiary of the HOA’s CC&Rs. 

152. The HOA and HOA Trustee breached the obligations, promises, covenants and 

conditions of the CC&Rs owed to Wells Fargo by the circumstances under which they conducted 

the HOA Sale of the Property. 

153. The HOA and HOA Trustee breaches of the obligations, promises, covenants and 

conditions of the CC&Rs proximately caused Wells Fargo general and special damages in excess 

of $75,000.00 

154. Wells Fargo has been required to retain counsel to prosecute this action and is 

entitled to recover reasonable attorney’s fees to prosecute this action.  

ELEVENTH CAUSE OF ACTION 

(Misrepresentation versus the HOA and the HOA Trustee) 

155. Wells Fargo incorporates and re-alleges all previous paragraphs, as if fully set 

forth herein. 

156. Wells Fargo is within the class of persons or entities that the HOA intended or 

had reason to expect to act or to refrain from action in reliance upon the provisions of the 

CC&Rs, including without limitation, the Mortgagee Protection Clause. 

157. Wells Fargo justifiably relied upon the provisions of the CC&Rs and NRS 

116.3116(2)(b) in giving consideration for the Deed of Trust, and the Nardizzi Loan it secures, 

and the HOA intended or had reason to expect their conduct would be influenced. 

158. The HOA’s misrepresentations in the provisions of the CC&Rs, including without 

limitation, the Mortgagee Protection Clause, were false or it had an insufficient basis for making 

the representations. 

159. The HOA and the HOA Trustee had a pecuniary interest in having Wells Fargo 

rely on the provisions of the CC&Rs, including without limitation, the Mortgagee Protection 
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Clause. 

160. The HOA and HOA Trustee failed to exercise reasonable case or competence in 

communication the information within the provisions of the CC&Rs, including without 

limitation, the Mortgagee Protection Clause, were false or it had insufficient basis for making. 

161. The HOA and HOA Trustee acted in contravention to the provisions in the 

CC&Rs, including without limitation, the Mortgagee Protection Clause, when they conducted the 

HOA Sale in a manner that could extinguish the Deed of Trust. 

162. Wells Fargo has suffered general and specific damages in excess of $75,000.00 as 

a proximate cause of its reliance. 

163. Wells Fargo has been required to retain counsel to prosecute this action and is 

entitled to recover reasonable attorney’s fees to prosecute this action. 

TWELFTH CAUSE OF ACTION 

(Breach of the Covenant of Good Faith and Fair Dealing versus the HOA and the HOA 

Trustee) 

164. Wells Fargo incorporates and re-alleges all previous paragraphs, as if fully set 

forth herein. 

165. Implicit in every contract in the state of Nevada is an implied covenant of good 

faith and fair dealing. 

166. Wells Fargo was an intended beneficiary of the HOA’s CC&Rs. 

167. The HOA and HOA Trustee breached the duties, obligations, promises, covenants 

and conditions, express and implied, in the CC&Rs owed to Wells Fargo by the circumstances 

under which they conducted the HOA Sale and failed to act in good faith. 

168. The HOA and HOA Trustee acts and omissions proximately caused Wells Fargo 

general and special damages. 

169. Wells Fargo has been required to retain counsel to prosecute this action and is 

entitled to recover reasonable attorney’s fees to prosecute this action.   

PRAYER 

Wherefore, Wells Fargo prays for judgment against the Defendants as follows: 
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1. For a declaration and determination that Wells Fargo’s interest is secured against 

the Property, and that Wells Fargo’s first Deed of Trust was not extinguished by 

the HOA Sale; 

2. For a declaration and determination that Saticoy Bay’s interest, and any and all 

successors’ interest, in the Property, if any, is subject to the Deed of Trust; 

3. For a declaration and determination that the HOA Sale was invalid to the extent 

it purports to convey the Property free and clear to Saticoy Bay; 

4. In the alternative, for a declaration and determination that the HOA Sale was 

void, invalid and/or should be set aside and conveyed no legitimate interest to 

Saticoy Bay; 

5. For a preliminary injunction that Saticoy Bay, its successors, assigns, and agents 

are prohibited from conducting a sale or transfer of the Property and representing 

the sale is free and clear of the Deed of Trust, unless Saticoy Bay tenders 

payment of the debt secured by the Deed of Trust, or from encumbering the 

Property during the pendency of this action; 

6. For a preliminary injunction that Saticoy Bay, its successors, assigns, and agents 

pay all taxes, insurance and homeowner’s association dues during the pendency 

of this action; 

7. For a preliminary injunction that Saticoy Bay, its successors, assigns, and agents 

be required to segregate and deposit all rents with the Court or a Court-approved 

trust account over which Saticoy Bay have no control during the pendency of 

this action;  

8. If it is determined that Wells Fargo’s Deed of Trust has been extinguished by the 

HOA Sale, for special damages in the amount of the fair market value of the 

Property or the unpaid balance of the Nardizzi Loan and Deed of Trust, at the 

time of the HOA Sale, whichever is greater; 

9. For general and special damages; 

10. For attorney’s fees;  
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11. For costs incurred herein, including post-judgment costs; and 

12. For any and all further relief deemed appropriate by this Court. 

DATED this 10th day of October, 2018.  
 
WRIGHT, FINLAY & ZAK, LLP 
 
 
 /s/ Lindsay D. Robbins, Esq.     
Christopher A.J. Swift, Esq.  
Nevada Bar No. 11291 
Lindsay D. Robbins, Esq. 
Nevada Bar No. 13474 
7785 W. Sahara Ave., Suite 200  
Las Vegas, NV 89117 
(702) 475-7964; Fax: (702) 946-1345 
lrobbins@wrightlegal.net  
Attorneys for Defendant Wells Fargo Bank, 
National Association, as Trustee for the Structured 
Adjustable Rate Mortgage Loan Trust, Pass-
Through Certificates Series 2005-11 
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CERTIFICATE OF SERVICE 

 I HEREBY CERTIFY that I am an employee of WRIGHT, FINLAY & ZAK, LLP and 

that I electronically served on the 10th day of October, the foregoing WELLS FARGO’S 

ANSWER TO PLAINTIFF’S COMPLAINT, COUNTER-CLAIMS, CROSS-CLAIMS 

and THIRD PARTY COMPLAINT to all parties and counsel as identified on the Court-

generated Notice of Electronic Filing. 
 
      /s/ Nicole L. Lane      
     An Employee of WRIGHT, FINLAY 
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Branch :FLV,User :CON2 Comment: 
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2. Type of ?repair, 
) - 0 Vacant Land 

Single Fain Res 
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0 " 24 Plex 
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f)' 0 
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h) 0 Mobile Horne 
i) 0 Other 	  

St854130.017.  3. Total Velet/Sales Prier at Property: 

Deed in Lien of FOreCiOntre Only (value of propaty) 

Transfer in Value per NILS 375.010, Section 2: 
• Real Property Trmater Tax Due: 

. jf Zrr.r. maim  
a. Transfer Tax Exemption. per MRS 375.090, Stxtion 

. Explain Reason for Exemption: 	 

/63313/x)  

•• Patel biterart: Percentage.. 	being tnuttfared: • • '; • 	% • -.. 
. 	• 	 • 	. 	. . 	- 

Theundersigned declares and 	ledges, ender penalty cif perjury, pursuant to MRS 375.060 and NILS 375.110, that the : 
intonation porvided U correct du.best of their info:merlon and belief, and can be supported by documentation if called 
„note ;tirevided kiercia. Piertharmose, the disallowance of any claimed exemption, or aim ' 

lbey result in s peenhiof ID% of the nut due phut haterest 1% pa month. 

and Seiler LW bolt/Andy itad sevtaitilly Bobby fee say etkietiesal amoust wed. 
• 

MUIR 'GRANTOR) INFORMATIO • NWT& IGRAPI1711)1IffORMAIIION 

Print Nan= 	  
Addres.:  OS 	ViAnoco Ay  
citystatemp: 	Ver ; 

• r. 	  

Co. Name: Pioneer National Title of rienda, inc. 
•• • 7548 Watt Sahara Ave., Ste 101 

• - • • Las Vepa, NY 89117 . 
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Address: Lift/119-12niast..... ,40 
jc 	 • City/Suite/Zip:  • c..c..e.val ft9/1"  

Esc it.: 3030Oi&iL  

. (AS A PUBLIC RECORD THIS FORM MAY BE RECORDED) 

CLARK,NV 

Document: DED 2003.0218.2324 

.- Printed on 4/9/20 15 4:40:00 AM Page 1 of 3 
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) ss: STATE OF NEVADA 
COUNTY OF CLARK 

Sandra Montano BY SON MONTAN 
UI nr...Ny 	. 

AS HER ATTORNEY IN' FACT 

4-5  lie/ 4 /ferric ifr% 	 - 

NOTARY PUBLIC 
Counry of auk-Size of Nevada 

NANCY C. RFIODY 
No. 91-1431-1 

My Appotntment Expires Jan. 111, 200S 
This instrument was acknowledged before me on 

p. 	r AZ- gi 	dec., 114 ytt .1-17,y • 191 	/274.7iiie•  el 

ARY PUBLIC 

WHEN RECORDED MAIL TO: 
Rob Nardizzi 

:IMONV401404/ 
$149 PALACE PADEA.00 APB= 
TAO 1110^110 MVO WIIIV 
&ma VOIMMO, WV 071.114 

MAIL TAX STATEMENTS TO: 
Rob Naxdizzi 

/84WA/V1AilKia 
8149 PALACE MONACO AVENUE 
lAtt VEGAS, NV 89117' 

SPACE FOR RECORDER'S USE 

06SEIX1611 

Branch :FLV,User :CON2 	 Comment: 	 Station Id :YGTN 

er7 
Escrow No. 3030018-.IL 
APN No.: 163-09-817-050 
R.P.T.T: $ 	t4fi740 455.00 

28 " Mi 

Grant, Bargain, Sale Deed 

THIS INDENTURE WITNESSETH: That Marco A. Rodriguez, a married man as his sole and separate property and 
Sandra Montano, an unmarried woman, as joint tenants 

FOR A VALUABLE CONSIDERATION, receipt of which is hereby acknowledged, do hereby Grant, Bargain, Sell and 

Convey to ROBERT NARDIZZI , A SINGLE MAN 

all that real property situated in the County of Clark, State of Nevada, described as follows: 

SEE EXHIBIT "A" ATFACHED HERETO AND BY REFERENCE MADE A PART HEREOF 

Together with all and singular the tenements, hereditaments and appurtenances thereunto belonging or in anywise 
appertaining. 

CLARK,NV 
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Branch :FLV,User :CON2 Station Id :YGTN Comment: 

1111111111111111111111131111111111111111111 
20050315-0004331 

Fee. $3510 
Assessor's Parcel No.: 16309817050 	 NIC Fee: $0.00 

After recording please return to: 	 0311512005 	14:27:45 

IndyMac Bank, F.S.B. c/o Docurrent Managercent 	 T20050047074 
Requestor: 

T1COR TITLE OF NEVADA INC 

Frances Deane 	OS 

	

Clark County Recorder 	Pgs: 22 

[City, State Zip Code] 

Until a change is requested, all tax statements 
shall be sent to the following address: 
IndyMac Bank, F.S.B. 

[Name/ 

P.O. Box 78826 

[Street Address] 
Phoenix, AZ 85062-8826 

[City, State Zip Code] 

	  [Space Above This Line For Recording Data] 
	 - 

DEED OF TRUST 

MIN 100055401209419094 
DEFINITIONS 

Words used in multiple sections of this document are defined below and other words are defined in Sections 3, 11, 
13, 18,20 and 21. Certain rules regarding the usage of words used in this document are also provided in Section 16. 

(A) "Security Instrument" means this document, which is dated 	March 7, 2005 	, together 
with all Riders to this document. 

(B) "Borrower" is Robert Nardizzi, a married man, as his sole and separate 
property 

Borrower is the trustor under this Security Instrument. 

(C) "Lender" is IndyMac Bank, F.S.B., a federally chartered savings bank 
Lender is a 	Federal Savings Bank 	organized and existing under the laws ofuni ted States of America 
Lender's address is 155 North Lake Avenue, Pasadena, CA 91101 

Loan No: 4209419-P-P  
Nevada Deed of Trust-Single Family-Fannie Mae/Freddie Mac UNIFORM INSTRUMENT 
—THE COMPLIANCE SOURCE, INC.— 	 Page I of 14 

wWW compliancesource.com  

MFRS Modified Form 3029 01/01 
1430INV 01It01 

02000,11x Compliance Source, Inc. 

 

11t11111111111116111111113111 

 

(Company Name] 

[Name of Natural Person] 

3465 E. Foothill Blvd. 

[Sheet Address] 

Pasadena, CA 91107 

Page 1 of 22 	 Printed on 4/9/2015 4:40:01 AM CLARK,NV 

Document: DOT 2005.0315.4331 
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Branch :FLV,User :CON2 	 Comment: 	 Station Id :YGTN 

(D) "Trustee" is Ticor Title Insurance Co 

(E) "MERS" is Mortgage Electronic Registration Systems, Inc. MERS is a separate corporation that is acting 
solely as a nominee for Lender and Lender's successors and assigns. MERS is the beneficiary under this Security 
Instrument. MERS is organized and existing under the laws of Delaware, and has an address and telephone 
number of P.O. Box 2026, Flint, MI 48501-2026, tel. (888) 679-MERS. 

(F) "Note" means the promissory note signed by Borrower and dated 	March 7, 2005 
The Note states that Borrower owes Lender 	one hundred eighty five thousand seven 
hundred and NO/100ths 	 Dollars (U.S. $ 185,700.00) plus interest. Borrower has 
promised to pay this debt in regular Periodic Payments and to pay the debt in full not later than 	ApriL 1, 2035 • 

(G) "Property" means the property that is described below under the heading "Transfer of Rights in the 
Property." 

(H) "Loan" means the debt evidenced by the Note, plus interest, any prepayment charges and late charges due 
under the Note, and all sums due under this Security Instrument, plus interest. 

(1) 	"Riders" means all Riders to this Security Instrument that are executed by Borrower. The following 
Riders are to be executed by Borrower (check box as applicable]: 

•••■•■•■• 
Adjustable Rate Rider 	Condominium Rider 	 I Second Home Rider 

H Balloon Rider 	 XX Planned Unit Development Rider 	I I Biweekly Payment Rider 

ri  1-4 Family Rider 	I I Revocable Trust Rider 

	 other(s)[speci64 Fixed/Adjustable Rate Interest Only LIBOR Rider 

(J) "Applicable Law" means all controlling applicable federal, state and local statutes, regulations, ordinances 
and administrative rules and orders (that have the effect of law) as well as all applicable final, non-appealable 
judicial opinions. 

(K) "Community Association Dues, Fees, and Assessments" means all dues, fees, assessments and other 
charges that are imposed on Borrower or the Property by a condominium association, homeowners association or 
similar organization. 

(L) "Electronic Funds Transfer" means any transfer of funds, other than a transaction originated by check, 
draft, or similar paper instrument, which is initiated through an electronic terminal, telephonic instrument, computer, 
or magnetic tape so as to order, instruct, or authorize a financial institution to debit or credit an account. Such term • 
includes, but is not limited to, point-of-sale transfers, automated teller machine transactions, transfers initiated by 
telephone, wire transfers, and automated clearinghouse transfers. 

(M) "Escrow Items" means those items that are described in Section 3. 

(N) "Miscellaneous Proceeds" means any compensation, settlement, award of damages, or proceeds paid by 
any third party (other than insurance proceeds paid under the coverages described in Section 5) for: (1) damage to, or 
destruction of, the Property; (ii) condemnation or other taking of all or any part of the Property; (iii) conveyance in 
lieu of condemnation; or (iv) misrepresentations of, or omissions as to, the value and/or condition of the Property. 

(0) 	"Mortgage Insurance" means insurance protecting Lender against the nonpayment of, or default on, the 
Loan. 

Loan No:  
Nevada Deed of Trust-Single Family-Fannie Mae/Freddie Mac UNIFORM INSTRUMENT 	 MERS Modified Form 3029 01/01 

COMPLIANCE SOURCE, INC.— 	 Page 2 of 14 	 I430INV 01101  
www compliancesource corn 	 02000, The Compliance Source, Inc 

IIIMMERMEHMEMBH 

CLARK,NV 	 Page 2 of 22 	 Printed on 4/9/2015 4:40:01 AM 
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(P) "Periodic Payment" means the regularly scheduled amount due for (i) principal and interest under the 
Note, plus (ii) any amounts under Section 3 of this Security Instrument. 

(Q) "RESPA" means the Real Estate Settlement Procedures Act (12 U.S.C. §2601 et seq.) and its 
implementing regulation, Regulation X (24 C.F.R. Part 3500), as they might be amended from time to time, or any 
additional or successor legislation or regulation that governs the same subject matter. As used in this Security 
Instrument, "RESPA" refers to all requirements and restrictions that arc imposed in regard to a "federally related 
mortgage loan" even if the Loan does not qualify as a "federally related mortgage loan" under RESPA. 

(R) "Successor in Interest of Borrower" means any party that has taken title to the Property, whether or not 
that party has assumed Borrower's obligations under the Note and/or this Security Instrument. 

TRANSFER OF RIGHTS IN THE PROPERTY 

The beneficiary of this Security Instrument is MERS (solely as nominee for Lender and Lender's successors and 
assigns) and the successors and assigns of MERS. This Security Instrument secures to Lender: (i) the repayment of 
the Loan, and all renewals, extensions and modifications of the Note; and (ii) the performance of Borrower's 
covenants and agreements under this Security Instrument and the Note. For this purpose, Borrower irrevocably 
grants and conveys to Trustee, in trust, with power of sale, the following described property located in the 

County 	 of 	 Clark 
¡Type of Recording Jurisdiction] 	 [Name of Recording Jurisdiction] 

Legal description attached hereto and made a pert hereof. 

which currently has the address of 	 8149 Palace Monaco Avenue 
[Street] 

T .;e  Vegas 	 ‚Nevada 	89117 	 ("Property Address"): 

	

[City] 	 [Zip Code] 

TOGETHER WITH all the improvements now or hereafter erected on the property, and all easements, 
appurtenances, and fixtures now or hereafter a part of the property. All replacements and additions shall also be 
covered by this Security Instrument. All of the foregoing is referred to in this Security Instrument as the "Property." 
Borrower understands and agrees that MERS holds only legal title to the interests granted by Borrower in this 
Security Instrument, but, if necessary to comply with law or custom, MERS (as nominee for Lender and Lender's 
successors and assigns) has the right: to exercise any or all of those interests, including, but not limited to, the right 
to foreclose and sell the Property; and to take any action required of Lender including, but not limited to, releasing 
and canceling this Security Instrument. 

BORROWER COVENANTS that Borrower is lawfully seised of the estate hereby conveyed and has the 
right to grant and convey the Property and that the Property is unencumbered, except for encumbrances of record. 
Borrower warrants and will defend generally the title to the Property against all claims and demands, subject to any 
encumbrances of record. 

THIS SECURITY INSTRUMENT combines uniform covenants for national use and non-uniform 
covenants with limited _variations by jurisdiction to constitute a uniform security instrument covering real property. 
Loan No C120941.9054/  
Nevada Deed of Trust-Single Family-Fannie Mae/Freddie Mac UNIFORM INSTRUMENT 	 MERS Modified Form 3029 01/01 
--TIIE COMPLIANCE SOURCE, INC.— 	 Page 3 of 14 	 I430INV 01/01 
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UNIFORM COVENANTS. Borrower and Lender covenant and agree as follows: 
1. Payment of Principal, Interest, Escrow Items, Prepayment Charges, and Late Charges. 

Borrower shall pay when due the principal of, and interest on, the debt evidenced by the Note and any prepayment 
charges and late charges due under the Note. Borrower shall also pay funds for Escrow Items pursuant to Section 3. 
Payments due under the Note and this Security Instrument shall be made in U.S. currency. However, if any check or 
other instrument received by Lender as payment under the Note or this Security Instrument is returned to Lender 
unpaid, Lender may require that any or all subsequent payments due under the Note and this Security Instrument be 
made in one or more of the following forms, as selected by Lender: (a) cash; (b) money order; (c) certified check, 
bank check, treasurer's check or cashier's check, provided any such check is drawn upon an institution whose 
deposits are insured by a federal agency, instrumentality, or entity; or (d) Electronic Funds Transfer. 

Payments are deemed received by Lender when received at the location designated in the Note or at such 
other location as may be designated by Lender in accordance with the notice provisions in Section 15. Lender may 
return any payment or partial payment if the payment or partial payments are insufficient to bring the Loan current. 
Lender may accept any payment or partial payment insufficient to bring the Loan current, without waiver of any 
rights hereunder or prejudice to its rights to refuse such payment or partial payments in the future, but Lender is not 
obligated to apply such payments at the time such payments are accepted. If each Periodic Payment is applied as of 
its scheduled due date, then Lender need not pay interest on unapplied funds. Lender may hold such unapplied 
funds until Borrower makes payment to bring the Loan current. If Borrower does not do so within a reasonable 
period of time, Lender shall either apply such funds or return them to Borrower. If not applied earlier, such funds 
will be applied to the outstanding principal balance under the Note immediately prior to foreclosure. No offset or 
claim which Borrower might have now or in the future against Lender shall relieve Borrower from making payments 
due under the Note and this Security Instrument or performing the covenants and agreements secured by this 
Security Instrument. 

2. Application of Payments or Proceeds. Except as otherwise described in this Section 2, all payments 
accepted and applied by Lender shall be applied in the following order of priority: (a) interest due under the Note; 
(b) principal due under the Note; (c) amounts due under Section 3. Such payments shall be applied to each Periodic 
Payment in the order in which it became due. Any remaining amounts shall be applied first to late charges, second 
to any other amounts due under this Security Instrument, t..nd then to r°"1"^" the principal balance of the Note. 

If Lender receives a payment from Borrower for a delinquent Periodic Payment which includes a sufficient 
amount to pay any late charge due, the payment may be applied to the delinquent payment and the late charge. If 
more than one Periodic Payment is outstanding, Lender may apply any payment received from Borrower to the 
repayment of the Periodic Payments if, and to the extent that, each payment can be paid in full. To the extent that 
any excess exists after the payment is applied to the full payment of one or more Periodic Payments, such excess 
may be applied to any late charges due. Voluntary prepayments shall be applied first to any prepayment charges and 
then as described in the Note. 

Any application of payments, insurance proceeds, or Miscellaneous Proceeds to principal due under the 
Note shall not extend or postpone the due date, or change the amount, of the Periodic Payments. 

3. Funds for Escrow Items. Borrower shall pay to Lender on the day Periodic Payments are due under 
the Note, until the Note is paid in full, a sum (the "Funds") to provide for payment of amounts due for: (a) taxes and 
assessments and other items which can attain priority over this Security Instrument as a lien or encumbrance on the 
Property; (b) leasehold payments or ground rents on the Property, if any; (c) premiums for any and all insurance 
required by Lender under Section 5; and (d) Mortgage Insurance premiums, if any, or any sums payable by 
Borrower to Lender in lieu of the payment of Mortgage Insurance premiums in accordance with the provisions of 
Section 10. These items are called "Escrow Items." At origination or at any time during the term of the Loan, 
Lender may require that Community Association Dues, Fees, and Assessments, if any, be escrowed by Borrower, 
and such dues, fees and assessments shall be an Escrow Item. Borrower shall promptly furnish to Lender all notices 
of amounts to be paid under this Section. Borrower shall pay Lender the Funds for Escrow Items unless Lender 
waives Borrower's obligation to pay the Funds for any or all Escrow Items. Lender may waive Borrower's 
obligation to pay to Lender Funds for any or all Escrow Items at any time. Any such waiver may only be in writing. 
In the event of such waiver, Borrower shall pay directly, when and where payable, the amounts due for any Escrow 
Items for which payment of Funds has been waived by Lender and, if Lender requires, shall furnish to Lender 
Loan No:CIL9419N)  
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receipts evidencing such payment within such time period as Lender may require. Borrower's obligation to make 
such payments and to provide receipts shall for all purposes be deemed to be a covenant and agreement contained in 
this Security Instrument, as the phrase "covenant and agreement" is used in Section 9. If Borrower is obligated to 
pay Escrow Items directly, pursuant to a waiver, and Borrower fails to pay the amount due for an Escrow Item, 
Lender may exercise its rights under Section 9 and pay such amount and Borrower shall then be obligated under 
Section 9 to repay to Lender any such amount. Lender may revoke the waiver as to any or all Escrow Items at any 
time by a notice given in accordance with Section 15 and, upon such revocation, Borrower shall pay to Lender all 
Funds, and in such amounts, that are then required under this Section 3. 

Lender may, at any time, collect and hold Funds in an amount (a) sufficient to permit Lender to apply the 
Funds at the time specified under RESPA, and (b) not to exceed the maximum amount a lender can require under 
RESPA. Lender shall estimate the amount of Funds due on the basis of current data and reasonable estimates of 
expenditures of future Escrow Items or otherwise in accordance with Applicable Law. 

The Funds shall be held in an institution whose deposits are insured by a federal agency, instrumentality, or 
entity (including Lender, if Lender is an institution whose deposits are so insured) or in any Federal Home Loan 
Bank. Lender shall apply the Funds to pay the Escrow Items no later than the time specified under RESPA. Lender 
shall not charge Borrower for holding and applying the Funds, annually analyzing the escrow account, or verifying 
the Escrow Items, unless Lender pays Borrower interest on the Funds and Applicable Law permits Lender to make 
such a charge. Unless an agreement is made in writing or Applicable Law requires interest to be paid on the Funds, 
Lender shall not be required to pay Borrower any interest or earnings on the Funds. Borrower and Lender can agree 
in writing, however, that interest shall be paid on the Funds. Lender shall give to Borrower, without charge, an 
annual accounting of the Funds as required by RESPA. 

If there is a surplus of Funds held in escrow, as defined under RESPA, Lender shall account to Borrower 
for the excess funds in accordance with RESPA. If there is a shortage of Funds held in escrow, as defined under 
RESPA, Lender shall notify Borrower as required by RESPA, and Borrower shall pay to Lender the amount 
necessary to make up the shortage in accordance with RESPA, but in no more than 12 monthly payments. If there 
is a deficiency of Funds held in escrow, as defined under RESPA, Lender shall notify Borrower as required by 
RESPA, and Borrower shall pay to Lender the amount necessary to make up the deficiency in accordance with 
RESPA, but in no more than 12 monthly payments. 

Upon payment in full of all sums secured by this Security Instrument, Lender shall promptly refund to 
Borrower any Funds held by Lender. 

4. Charges; Liens. Borrower shall pay all taxes, assessments, charges, fines, and impositions 
attributable to the Property which can attain priority over this Security Instrument, leasehold payments or ground 
rents on the Property, if any, and Community Association Dues, Fees, and Assessments, if any. To the extent that 
these items are Escrow Items, Borrower shall pay them in the manner provided in Section 3. 

Borrower shall promptly discharge any lien which has priority over this Security Instrument unless 
Borrower: (a) agrees in writing to the payment of the obligation secured by the lien in a manner acceptable to 
Lender, but only so long as Borrower is performing such agreement; (b) contests the lien in good faith by, or 
defends against enforcement of the lien in, legal proceedings which in Lender's opinion operate to prevent the 
enforcement of the lien while those proceedings are pending, but only until such proceedings are concluded; or (c) 
secures from the holder of the lien an agreement satisfactory to Lender subordinating the lien to this Security 
Instrument. If Lender determines that any part of the Property is subject to a lien which can attain priority over this 
Security Instrument, Lender may give Borrower a notice identifying the lien. Within 10 days of the date on which 
that notice is given, Borrower shall satisfy the lien or take one or more of the actions set forth above in this 
Section 4. 

Lender may require Borrower to pay a one-time charge for a real estate tax verification and/or reporting 
service used by Lender in connection with this Loan. 

5. Property Insurance. Borrower shall keep the improvements now existing or hereafter erected on the 
Property insured against loss by fire, hazards included within the term "extended coverage," and any other hazards 
including, but not limited to, earthquakes and floods, for which Lender requires insurance. This insurance shall be 
maintained in the amounts (including deductible levels) and for the periods that Lender requires. What Lender 
requires pursuant to the preceding sentences can change during the term of the Loan. The insurance carrier 
grgiriling the ,..inclirance 	be chosen by Borrower subject to Lender's right to disapprove Borrower's choice, 
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which right shall not be exercised unreasonably. Lender may require Borrower to pay, in connection with this Loan, 
either: (a) a one-time charge for flood zone determination, certification and tracking services; or (b) a one-time 
charge for flood zone determination and certification services; and subsequent charges each time remappings or 
similar changes occur which reasonably might affect such determination or certification. Borrower shall also be 
responsible for the payment of any fees imposed by the Federal Emergency Management Agency in connection with 
the review of any flood zone determination resulting from an objection by Borrower. 

If Borrower fails to maintain any of the coverages described above, Lender may obtain insurance coverage, 
at Lender's option and Borrower's expense. Lender is under no obligation to purchase any particular type or amount 
of coverage. Therefore, such coverage shall cover Lender, but might or might not protect Borrower, Borrower's 
equity in the Property, or the contents of the Property, against any risk, hazard or liability and might provide greater 
or lesser coverage than was previously in effect. Borrower acknowledges that the cost of the insurance coverage so 
obtained might significantly exceed the cost of insurance that Borrower could have obtained. Any amounts 
disbursed by Lender under this Section 5 shall become additional debt of Borrower secured by this Security 
Instrument. These amounts shall bear interest at the Note rate from the date of disbursement and shall be payable, 
with such interest, upon notice from Lender to Borrower requesting payment. 

All insurance policies required by Lender and renewals of such policies shall be subject to Lender's right to 
disapprove such policies, shall include a standard mortgage clause, and shall name Lender as mortgagee and/or as an 
additional loss payee. Lender shall have the right to hold the policies and renewal certificates. If Lender requires, 
Borrower shall promptly give to Lender all receipts of paid premiums and renewal notices. If Borrower obtains any 
form of insurance coverage, not otherwise required by Lender, for damage to, or destruction of, the Property, such 
policy shall include a standard mortgage clause and shall name Lender as mortgagee and/or as an additional loss 
payee. 

In the event of loss, Borrower shall give prompt notice to the insurance carrier and Lender. Lender may 
make proof of loss if not made promptly by Borrower. Unless Lender and Borrower otherwise agree in writing, any 
insurance proceeds, whether or not the underlying insurance was required by Lender, shall be applied to restoration 
or repair of the Property, if the restoration or repair is economically feasible and Lender's security is not lessened. 
During such repair and restoration period, Lender shall have the right to hold such insurance proceeds until Lender 
has had an opportunity to inspect such Property to ensure the work has been completed to Lender's satisfaction, 
provided that such inspection shall be undertaken promptly. Lender may disburse proceeds for the repairs and 
restoration in a single payment or in a series of progress payments as the work is completed. Unless an agreement is 
made in writing or Applicable Law requires interest to be paid on such insurance proceeds, Lender shall not be 
required to pay Borrower any interest or earnings on such proceeds. Fees for public adjusters, or other third parties, 
retained by Borrower shall not be paid out of the insurance proceeds and shall be the sole obligation of Borrower. If 
the restoration or repair is not economically feasible or Lender's security would be lessened, the insurance proceeds 
shall be applied to the sums secured by this Security Instrument, whether or not then due, with the excess, if any, 
paid to Borrower. Such insurance proceeds shall be applied in the order provided for in Section 2. 

If Borrower abandons the Property, Lender may file, negotiate and settle any available insurance claim and 
related matters. If Borrower does not respond within 30 days to a notice from Lender that the insurance carrier has 
offered to settle a claim, then Lender may negotiate and settle the claim. The 30-day period will begin when the 
notice is given. In either event, or if Lender acquires the Property under Section 22 or otherwise, Borrower hereby 
assigns to Lender (a) Borrower's rights to any insurance proceeds in an amount not to exceed the amounts unpaid 
under the Note or this Security Instrument, and (b) any other of Borrower's rights (other than the right to any refund 
of unearned premiums paid by Borrower) under all insurance policies covering the Property, insofar as such rights 
are applicable to the coverage of the Property. Lender may use the insurance proceeds either to repair or restore the 
Property or to pay amounts unpaid under the Note or this Security Instrument, whether or not then due. 

6. Occupancy. Borrower shall occupy, establish, and use the Property as Borrower's principal residence 
within 60 days after the execution of this Security Instrument and shall continue to occupy the Property as 
Borrower's principal residence for at least one year after the date of occupancy, unless Lender otherwise agrees in 
writing, which consent shall not be unreasonably withheld, or unless extenuating circumstances exist which are 
beyond Borrower's control. 

7. Preservation, Maintenance and Protection of the Property; Inspections. Borrower shall not 
destroy, damage or iin 	e Property, allow the Property to deteriorate or commit waste on the Property. Whether 
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or not Borrower is residing in the Property, Borrower shall maintain the Property in order to prevent the Property 
from deteriorating or decreasing in value due to its condition. Unless it is determined pursuant to Section 5 that 
repair or restoration is not economically feasible, Borrower shall promptly repair the Property if damaged to avoid 
further deterioration or damage. If insurance or condemnation proceeds are paid in connection with damage to, or 
the taking of, the Property, Borrower shall be responsible for repairing or restoring the Property only if Lender has 
released proceeds for such purposes. Lender may disburse proceeds for the repairs and restoration in a single 
payment or in a series of progress payments as the work is completed. If the insurance or condemnation proceeds 
are not sufficient to repair or restore the Property, Borrower is not relieved of Borrower's obligation for the 
completion of such repair or restoration. 

Lender or its agent may make reasonable entries upon and inspections of the Property. If it has reasonable 
cause, Lender may inspect the interior of the improvements on the Property. Lender shall give Borrower notice at 
the time of or prior to such an interior inspection specifying such reasonable cause. 

8. Borrower's Loan Application. Borrower shall be in default if, during the Loan application process, 
Borrower or any persons or entities acting at the direction of Borrower or with Borrower's knowledge or consent 
gave materially false, misleading, or inaccurate information or statements to Lender (or failed to provide Lender 
with material information) in connection with the Loan. Material representations include, but are not limited to, 
representations concerning Borrower's occupancy of the Property as Borrower's principal residence. 

9. Protection of Lender's Interest in the Property and Rights Under this Security Instrument. If 
(a) Borrower fails to perform the covenants and agreements contained in this Security Instrument, (b) there is a legal 
proceeding that might significantly affect Lender's interest in the Property and/or rights under this Security 
Instrument (such as a proceeding in bankruptcy, probate, for condemnation or forfeiture, for enforcement of a lien 
which may attain priority over this Security Instrument or to enforce laws or regulations), or (c) Borrower has 
abandoned the Property, then Lender may do and pay for whatever is reasonable or appropriate to protect Lender's 
interest in the Property and rights under this Security Instrument, including protecting and/or assessing the value of 
the Property, and securing and/or repairing the Property. Lender's actions can include, but are not limited to: 
(a) paying any sums secured by a lien which has priority over this Security Instrument; (b) appearing in court; and 
(c) paying reasonable attorneys' fees to protect its interest in the Property and/or rights under this Security 
Instrument, including its secured position in a bankruptcy proceeding. Securing the Property includes, but is not 
limited to, entering the Property to make repairs, change locks, replace or board up doors and windows, drain water 
front pipes, eliminate building or other code violations or dangerous conditions, and have utilities turned on or off. 
Although Lender may take action under this Section 9, Lender does not have to do so and is not under any duty or 
obligation to do so. It is agreed that Lender incurs no liability for not taking any or all actions authorized under this 
Section 9. 

Any amounts disbursed by Lender under this Section 9 shall become additional debt of Borrower secured 
by this Security instrument. These amounts shall bear interest at the Note rate from the date of disbursement and 
shall be payable, with such interest, upon notice from Lender to Borrower requesting payment. 

If this Security Instrument is on a leasehold, Borrower shall comply with all the provisions of the lease. If 
Borrower acquires fee title to the Property, the leasehold and the fee title shall not merge unless Lender agrees to the 
merger in writing. 

10. Mortgage Insurance. If Lender required Mortgage Insurance as a condition of making the Loan, 
Borrower shall pay the premiums required to maintain the Mortgage Insurance in effect. If, for any reason, the 
Mortgage Insurance coverage required by Lender ceases to be available from the mortgage insurer that previously 
provided such insurance and Borrower was required to make separately designated payments toward the premiums 
for Mortgage Insurance, Borrower shall pay the premiums required to obtain coverage substantially equivalent to the 
Mortgage Insurance previously in effect, at a cost substantially equivalent to the cost to Borrower of the Mortgage 
Insurance previously in effect, from an alternate mortgage insurer selected by Lender. If substantially equivalent 
Mortgage Insurance coverage is not available, Borrower shall continue to pay to Lender the amount of the separately 
designated payments that were due when the insurance cciverage ceased to be in effect. Lender will accept, use and 
retain these payments as a non-refundable loss reserve in lieu of Mortgage Insurance. Such loss reserve shall be 
non-refundable, notwithstanding the fact that the Loan is ultimately paid in full, and Lender shall not be required to 
pay Borrower any interest or earnings on such loss reserve. Lender can no longer require loss reserve payments if 
Mortgage Insurance coverar;e (in the amount and for the period that Lender requires) provided by an insurer selected 
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by Lender again becomes available, is obtained, and Lender requires separately designated payments toward the 
premiums for Mortgage Insurance. If Lender required Mortgage Insurance as a condition of making the Loan and 
Borrower was required to make separately designated payments toward the premiums for Mortgage Insurance, 
Borrower shall pay the premiums required to maintain Mortgage Insurance in effect, or to provide a non-refundable 
loss reserve, until Lender's requirement for Mortgage Insurance ends in accordance with any written agreement 
between Borrower and Lender providing for such termination or until termination is required by Applicable Law. 
Nothing in this Section 10 affects Borrower's obligation to pay interest at the rate provided in the Note. 

Mortgage Insurance reimburses Lender (or any entity that purchases the Note) for certain losses it may 
incur if Borrower does not repay the Loan as agreed. Borrower is not a party to the Mortgage Insurance. 

Mortgage insurers evaluate their total risk on all such insurance in force from time to time, and may enter 
into agreements with other parties that share or modify their risk, or reduce losses. These agreements are on terms 
and conditions that are satisfactory to the mortgage insurer and the other party (or parties) to these agreements. 
These agreements may require the mortgage insurer to make payments using any source of funds that the mortgage 
insurer may have available (which may include funds obtained from Mortgage Insurance premiums). 

As a result of these agreements, Lender, any purchaser of the Note, another insurer, any reinsurer, any other 
entity, or any affiliate of any of the foregoing, may receive (directly or indirectly) amounts that derive from (or 
might be characterized as) a portion of Borrower's payments for Mortgage Insurance, in exchange for sharing or 
modifying the mortgage insurer's risk, or reducing losses. If such agreement provides that an affiliate of Lender 
takes a share of the insurer's risk in exchange for a share of the premiums paid to the insurer, the arrangement is 
often termed "captive reinsurance." Further: 

(a) Any such agreements will not affect the amounts that Borrower has agreed to pay for Mortgage 
Insurance, or any other terms of the Loan. Such agreements will not increase the amount Borrower will owe 
for Mortgage Insurance, and they will not entitle Borrower to any refund. 

(b) Any such agreements will not affect the rights Borrower has — if any — with respect to the 
Mortgage Insurance under the Homeowners Protection Act of 1998 or any other law. These rights may 
include the right to receive certain disclosures, to request and obtain cancellation of the Mortgage Insurance, 
to have the Mortgage 'Insurance terminated automatically, and/or to receive a refund of any Mortgage 
Insurance premiums that were unearned at the time of such cancellation or termination. 

11. Assignment of Miscellaneous P.,t1s; Forfeiture. All Miscellaneous Pr—ods are hereby 
assigned to and shall be paid to Lender. 

If the Property is damaged, such Miscellaneous Proceeds shall be applied to restoration or repair of the 
Property, if the restoration or repair is economically feasible and Lender's security is not lessened. During such 
repair and restoration period, Lender shall have the right to hold such Miscellaneous Proceeds until Lender has had 
an opportunity to inspect such Property to ensure the work has been completed to Lender's satisfaction, provided 
that such inspection shall be undertaken promptly. Lender may pay for the repairs and restoration in a single 
disbursement or in a series of progress payments as the work is completed. Unless an agreement is made in writing 
or Applicable Law requires interest to be paid on such Miscellaneous Proceeds, Lender shall not be required to pay 
Borrower any interest or earnings on such Miscellaneous Proceeds. If the restoration or repair is not economically 
feasible or Lender's security would be lessened, the Miscellaneous Proceeds shall be applied to the sums secured by 
this Security Instrument, whether or not then due, with the excess, if any, paid to Borrower. Such Miscellaneous 
Proceeds shall be applied in the order provided for in Section 2. 

In the event of a total taking, destruction, or loss in value of the Property, the Miscellaneous Proceeds shall 
be applied to the sums secured by this Security Instrument, whether or not then due, with the excess, if any, paid to 
Borrower. 

In the event of a partial taking, destruction, or loss in value of the Property in which the fair market value of 
the Property immediately before the partial taking, destruction, or loss in value is equal to or greater than the amount 
of the sums secured by this Security Instrument immediately before the partial taking, destruction, or loss in value, 
unless Borrower and Lender otherwise agree in writing, the sums secured by this Security Instrument shall be 
reduced by the amount of the Miscellaneous Proceeds multiplied by the following fraction: (a) the total amount of 
the sums secured immediately before the partial taking, destruction, or loss in value divided by (b) the fair market 
value of the Property immediately before the partial taking, destruction, or loss in value. Any balance shall be paid 
to Borrower. 
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In the event of a partial taking, destruction, or loss in value of the Property in which the fair market value of 
the Property immediately before the partial taking, destruction, or loss in value is less than the amount of the sums 
secured immediately before the partial taking, destruction, or loss in value, unless Borrower and Lender otherwise 
agree in writing, the Miscellaneous Proceeds shall be applied to the sums secured by this Security Instrument 
whether or not the sums are then due. 

If the Property is abandoned by Borrower, or if, after notice by Lender to Borrower that the Opposing Party 
(as defined in the next sentence) offers to make an award to settle a claim for damages, Borrower fails to respond to 
Lender within 30 days after the date the notice is given, Lender is authorized to collect and apply the Miscellaneous 
Proceeds either to restoration or repair of the Property or to the sums secured by this Security Instrument, whether or 
not then due. "Opposing Party" means the third party that owes Borrower Miscellaneous Proceeds or the party 
against whom Borrower has a right of action in regard to Miscellaneous Proceeds. 

Borrower shall be in default if any action or proceeding, whether civil or criminal, is begun that, in 
Lender's judgment, could result in forfeiture of the Property or other material impairment of Lender's interest in the 
Property or rights under this Security Instrument. Borrower can cure such a default and, if acceleration has 
occurred, reinstate as provided in Section 19, by causing the action or proceeding to be dismissed with a ruling that, 
in Lender's judgment, precludes forfeiture of the Property or other material impairment of Lender's interest in the 
Property or rights under this Security Instrument. The proceeds of any award or claim for damages that are 
attributable to the impairment of Lender's interest in the Property are hereby assigned and shall be paid to Lender. 

All Miscellaneous Proceeds that are not applied to restoration or repair of the Property shall be applied in 
the order provided for in Section 2. 

12. Borrower Not Released; Forbearance By Lender Not a Waiver. Extension of the time for payment 
or modification of amortization of the sums secured by this Security Instrument granted by Lender to Borrower or 
any Successor in Interest of Borrower shall not operate to release the liability of Borrower or any Successors in 
Interest of Borrower. Lender shall not be required to commence proceedings against any Successor in Interest of 
Borrower or to refuse to extend time for payment or otherwise modify amortization of the sums secured by this 
Security Instrument by reason of any demand made by the original Borrower or any Successors in Interest of 
Borrower. Any forbearance by Lender in exercising any right or remedy including, without limitation, Lender's 
acceptance of payments from third persons, entities or Successors in Interest of Borrower or in amounts less than the 
amount then due, shall not be a waiver of or preclude the exercise of any right or remedy. 

13. Joint and Several Liability; Co-signers; Successors and Assigns Bound. Borrower covenants and 
agrees that Borrower's obligations and liability shall be joint and several. However, any Borrower who co-signs this 
Security Instrument but does not execute the Note (a "co-signer"): (a) is co-signing this Security Instrument only to 
mortgage, grant and convey the co-signer's interest in the Property under the terms of this Security Instrument; (b) is 
not personally obligated to pay the sums secured by this Security Instrument; and (c) agrees that Lender and any 
other Borrower can agree to extend, modify, forbear or make any accommodations with regard to the terms of this 
Security Instrument or the Note without the co-signer's consent. 

Subject to the provisions of Section 18, any Successor in Interest of Borrower who assumes Borrower's 
obligations under this Security Instrument in writing, and is approved by Lender, shall obtain all of Borrower's 
rights and benefits under this Security Instrument. Borrower shall not be released from Borrower's obligations and 
liability under this Security Instrument unless Lender agrees to such release in writing. The covenants and 
agreements of this Security Instrument shall bind (except as provided in Section 20) and benefit the successors and 
assigns of Lender. 

14. Loan Charges. Lender may charge Borrower fees for services performed in connection with 
Borrower's default, for the purpose of protecting Lender's interest in the Property and rights under this Security 
Instrument, including, but not limited to, attorneys' fees, property inspection and valuation fees. In regard to any 
other fees, the absence of express authority in this Security Instrument to charge a specific fee to Borrower shall not 
be construed as a prohibition on the charging of such fee. Lender may not charge fees that are expressly prohibited 
by this Security Instrument or by Applicable Law. 

If the Loan is subject to a law which sets maximum loan charges, and that law is finally interpreted so that 
the interest or other loan charges collected or to be collected in connection with the Loan exceed the permitted 
limits, then: (a) any such loan charge shall be reduced by the amount necessary to reduce the charge to the 
permitteda )  limit. and (b anv sums already collected from Borrower which exceeded permitted limits will be refunded 
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to Borrower. Lender may choose to make this refund by reducing the principal owed under the Note or by making a 
direct payment to Borrower. If a refund reduces principal, the reduction will be treated as a partial prepayment 
without any prepayment charge (whether or not a prepayment charge is provided for under the Note). Borrower's 
acceptance of any such refund made by direct payment to Borrower will constitute a waiver of any right of action 
Borrower might have arising out of such overcharge. 

15. Notices. All notices given by Borrower or Lender in connection with this Security Instrument must be 
in writing. Any notice to Borrower in connection with this Security Instrument shall be deemed to have been given 
to Borrower when mailed by first class mail or when actually delivered to Borrower's notice address if sent by other 
means. Notice to any one Borrower shall constitute notice to all Borrowers unless Applicable Law expressly 
requires otherwise. The notice address shall be the Property Address unless Borrower has designated a substitute 
notice address by notice to Lender. Borrower shall promptly notify Lender of Borrower's change of address. If 
Lender specifies a procedure for reporting Borrower's change of address, then Borrower shall only report a change 
of address through that specified procedure. There may be only one designated notice address under this Security 
Instrument at any one time. Any notice to Lender shall be given by delivering it or by mailing it by first class mail 
to Lender's address stated herein unless Lender has designated another address by notice to Borrower. Any notice 
in connection with this Security Instrument shall not be deemed to have been given to Lender until actually received 
by Lender. If any notice required by this Security Instrument is also required under Applicable Law, the Applicable 
Law requirement will satisfy the corresponding requirement under this Security Instrument. 

16. Governing Law; Severability; Rules of Construction. This Security Instrument shall be governed 
by federal law and the law of the jurisdiction in which the Property is located. All rights and obligations contained 
in this Security Instrument are subject to any requirements and limitations of Applicable Law. Applicable Law 
might explicitly or implicitly allow the parties to agree by contract or it might be silent, but such silence shall not be 
construed as a prohibition against agreement by contract. In the event that any provision or clause of this Security 
Instrument or the Note conflicts with Applicable Law, such conflict shall not affect other provisions of this Security 
Instrument or the Note which can be given effect without the conflicting provision. 

As used in this Security Instrument: (a) words of the masculine gender shall mean and include 
corresponding neuter words or words of the feminine gender; (b) words in the singular shall mean and include the 
plural and vice versa; and (c) the word "may" gives sole discretion without any obligation to take any action. 

17. Borrower's Copy. Borrower shall be given one copy of the Note and of this Security Instrument. 
18. Transfer of the Property or a Beneficial Interest in Borrower. As used in this Section 18, "Interest 

in the Property" means any legal or beneficial interest in the Property, including, but not limited to, those beneficial 
interests transferred in a bond for deed, contract for deed, installment sales contract or escrow agreement, the intent 
of which is the transfer of title by Borrower at a future date to a purchaser. 

If all or any part of the Property or any Interest in the Property is sold or transferred (or if Borrower is not a 
natural person and a beneficial interest in Borrower is sold or transferred) without Lender's prior written consent, 
Lender may require immediate payment in full of all sums secured by this Security Instrument. However, this 
option shall not be exercised by Lender if such exercise is prohibited by Applicable Law. 

If Lender exercises this option, Lender shall give Borrower notice of acceleration. The notice shall provide 
a period of not less than 30 days from the date the notice is given in accordance with Section 15 within which 
Borrower must pay all sums secured by this Security Instrument. If Borrower fails to pay these sums prior to the 
expiration of this period, Lender may invoke any remedies permitted by this Security Instrument without further 
notice or demand on Borrower. 

19. Borrower's Right to Reinstate After Acceleration. If Borrower meets certain conditions, Borrower 
shall have the right to have enforcement of this Security Instrument discontinued at any time prior to the earliest of: 
(a) five days before sale of the Property pursuant to any power of sale contained in this Security Instrument; (b) such 
other period as Applicable Law might specify for the termination of Borrower's right to reinstate; or (c) entry of a 
judgment enforcing this Security Instrument. Those conditions are that Borrower: (a) pays Lender all sums which 
then would be due under this Security Instrument and the Note as if no acceleration had occurred; (b) cures any 
default of any other covenants or agreements; (c) pays all expenses incurred in enforcing this Security Instrument, 
including, but not limited to, reasonable attorneys' fees, property inspection and valuation fees, and other fees 
incurred for the purpose of protecting Lender's interest in the Property and rights under this Security Instrument; and 
d) takes such_a ' 	der may reasonably require to assure that Lender's interest in the Property and rights 
toan No ;) 12  
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under this Security Instrument, and Borrower's obligation to pay the sums secured by this Security Instrument, shall 
continue unchanged. Lender may require that Borrower pay such reinstatement sums and expenses in one or more 
of the following forms, as selected by Lender: (a) cash; (b) money order; (c) certified check, bank check, treasurer's 
check or cashier's check, provided any such check is drawn upon an institution whose deposits are insured by a 
federal agency, instrumentality or entity; or (d) Electronic Funds Transfer. Upon reinstatement by Borrower, this 
Security Instrument and obligations secured hereby shall remain fully effective as if no acceleration had occurred. 
However, this right to reinstate shall not apply in the case of acceleration under Section 18. 

20. Sale of Note; Change of Loan Servicer; Notice of Grievance. The Note or a partial interest in the 
Note (together with this Security Instrument) can be sold one or more times without prior notice to Borrower. A sale 
might result in a change in the entity (known as the "Loan Servicer") that collects Periodic Payments due under the 
Note and this Security Instrument and performs other mortgage loan servicing obligations under the Note, this 
Security Instrument, and Applicable Law. There also might be one or more changes of the Loan Servicer unrelated 
to a sale of the Note. If there is a change of the Loan Servicer, Borrower will be given written notice of the change 
which will state the name and address of the new Loan Servicer, the address to which payments should be made and 
any other information RESPA requires in connection with a notice of transfer of servicing. If the Note is sold and 
thereafter the Loan is serviced by a Loan Servicer other than the purchaser of the Note, the mortgage loan servicing 
obligations to Borrower will remain with the Loan Servicer or be transferred to a successor Loan Servicer and are 
not assumed by the Note purchaser unless otherwise provided by the Note purchaser. 

Neither Borrower nor Lender may commence, join, or be joined to any judicial action (as either an 
individual litigant or the member of a class) that arises from the other party's actions pursuant to this Security 
Instrument or that alleges that the other party has breached any provision of, or any duty owed by reason of, this 
Security Instrument, until such Borrower or Lender has notified the other party (with such notice given in 
compliance with the requirements of Section 15) of such alleged breach and afforded the other party hereto a 
reasonable period after the giving of such notice to take corrective action. If Applicable Law provides a time period 
which must elapse before certain action can be taken, that time period will be deemed to be reasonable for purposes 
of this paragraph. The notice of acceleration and opportunity to cure given to Borrower pursuant to Section 22 and 
the notice of acceleration given to Borrower pursuant to Section 18 shall be deemed to satisfy the notice and 
opportunity to take corrective action provisions of this Section 20. 

21. Hazardous Substances. As used in this Section 21: (a) "Hazardous Substances" are those substances 
defined as toxic or hazardous substances, pollutants, or wastes by Environmental Law and the following substances: 
gasoline, kerosene, other flammable or toxic petroleum products, toxic pesticides and herbicides, volatile solvents, 
materials containing asbestos or formaldehyde, and radioactive materials; (b) "Environmental Law" means federal 
laws and laws of the jurisdiction where the Property is located that relate to health, safety or environmental 
protection; (c) "Environmental Cleanup" includes any response action, remedial action, or removal action, as 
defined in Environmental Law; and (d) an "Environmental Condition" means a condition that can cause, contribute 
to, or otherwise trigger an Environmental Cleanup. 

Borrower shall not cause or permit the presence, use, disposal, storage, or release of any IIazardous 
Substances, or threaten to release any Hazardous Substances, on or in the Property. Borrower shall not do, nor allow 
anyone else to do, anything affecting the Property (a) that is in violation of any Environmental Law, (b) which 
creates an Environmental Condition, or (c) which, due to the presence, use, or release of a Hazardous Substance, 
creates a condition that adversely affects the value of the Property. The preceding two sentences shall not apply to 
the presence, use, or storage on the Property of small quantities of Hazardous Substances that are generally 
recognized to be appropriate to normal residential uses and to maintenance of the Property (including, but not 
limited to, hazardous substances in consumer products). 

Borrower shall promptly give Lender written notice of (a) any investigation, claim, demand, lawsuit or 
other action by any governmental or regulatory agency or private party involving the Property and any Hazardous 
Substance or Environmental Law of which Borrower has actual knowledge, (b) any Environmental Condition, 
including but not limited to, any spilling, leaking, discharge, release or threat of release of any Hazardous Substance, 
and (c) any condition caused by the presence, use or release of a Hazardous Substance which adversely affects the 
value of the Property. If Borrower learns, or is notified by any governmental or regulatory authority, or any private 
party, that any removal or other remediation of any Hazardous Substance affecting the Property is necessary, 
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Borrower shall promptly take all necessary remedial actions in accordance with Environmental Law. Nothing 
herein shall create any obligation on Lender for an Environmental Cleanup. 

NON-UNIFORM COVENANTS. Borrower and Lender further covenant and agree as follows: 
22. Acceleration; Remedies. Lender shall give notice to Borrower prior to acceleration following 

Borrower's breach of any covenant or agreement in this Security Instrument (but not prior to acceleration 
under Section 18 unless Applicable Law provides otherwise). The notice shall specify: (a) the default; (b) the 
action required to cure the default; (c) a date, not less than 30 days from the date the notice is given to 
Borrower, by which the default must be cured; and (d) that failure to cure the default on or before the date 
specified in the notice may result in acceleration of the sums secured by this Security Instrument and sale of 
the Property. The notice shall further inform Borrower of the right to reinstate after acceleration and the 
right to bring a court action to assert the non-existence of a default or any other defense of Borrower to 
acceleration and sale. If the default is not cured on or before the date specified in the notice, Lender at its 
option, and , without further demand, may invoke the power of sale, including the right to accelerate full 
payment of the Note, and any other remedies permitted by Applicable Law. Lender shall be entitled to 
collect all expenses incurred in pursuing the remedies provided in this Section 22, including, but not limited 
to, reasonable attorneys' fees and costs of title evidence. 

If Lender invokes the power of sale, Lender shall execute or cause Trustee to execute written notice 
of the occurrence of an event of default and of Lender's election to cause the Property to be sold, and shall 
cause such notice to be recorded in each county in which any part of the Property is located. Lender shall 
mail copies of the notice as prescribed by Applicable Law to Borrower and to the persons prescribed by 
Applicable Law. Trustee shall give public notice of sale to the persons and in the manner prescribed by 
Applicable Law. After the time required by Applicable Law, Trustee, without demand on Borrower, shall 
sell the Property at public auction to the highest bidder at the time and place and under the terms designated 
in the notice of sale in one or more parcels and in any order Trustee determines. Trustee may postpone sale 
of all or any parcel of the Property by public announcement at the time and place of any previously scheduled 
sale. Lender or its designee may purchase the Property at any sale. 

Trustee shall deliver to the purchaser Trustee's deed conveying the Property without any covenant 
or warranty, expressed or implied. The recitals in the Trustee's deed shall be prima facie evidence of the 
truth of the statements made therein. Trustee shall apply the proceeds of the sale in the following order: (a) 
to all expenses of the sale, including, but not limited to, reasonable Trustee's and attorneys' fees; (b) to all 
sums secured by this Security Instrument; and (c) any excess to the person or persons legally entitled to it. 

23. Reconveyance. Upon payment of all sums secured by this Security Instrument, Lender shall request 
Trustee to reconvey the Property and shall surrender this Security Instrument and all notes evidencing debt secured 
by this Security Instrument to Trustee. Trustee shall reconvey the Property without warranty to the person or 
persons legally entitled to it. Such person or persons shall pay any recordation costs. Lender may charge such 
person or persons a fee for reconveying the Property, but only if the fee is paid to a third party (such as the Trustee) 
for services rendered and the charging of the fee is permitted under Applicable Law. 

24. Substitute Trustee. Lender at its option, may from time to time remove Trustee and appoint a 
successor trustee to any Trustee appointed hereunder. Without conveyance of the Property, the successor trustee 
shall succeed to all the title, power and duties conferred upon Trustee herein and by Applicable Law. 

25. Assumption Fee. If there is an assumption of this loan, Lender may charge an assumption fee of 
U.S. 	 $100 where no credit checks are required, the greater of $400 
or 1%'of unpaid principal balance of the nortgage - up to a maximum of $900 - 
if the change of ownership requires credit approval of the new trortgagor; or 
any maximum prescibed by Applicable Law. 

BY SIGNING BELOW, Borrower accepts and agrees to the terms and covenants contained in this Security 
Instrument and in any Rider executed by Borrower and recorded with it. 
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(Seal) 
-Borrower 

(Panted Name) 

Branch :FLV,User :CON2 Station Id :YGTN Comment: 

Witnesses: 

Printed Name: 	 {Please Complete) 

  

(Seal) 
-Borrower 

[Printed Name] 

(Seal) 
-Borrower 

[Printed Name] 

(Seal) 
-Borrower 

(Printed Name) 

   

   

   

Printed Name: 	 {Please Complete) 

  

   

[Acknowledgment on Following Page] 
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State of lae0C1- (SL-C, 

County of okot,y- k--- 

Before me the undersigned authority, on this day personally appeared 
	

Robert Nardi zzi 

known to me (or proved to me through an identity 
card or other document) to be the person(s) whose name is subscribed to the foregoing instrument, and 
acknowledged to me that he/she/they executed the same for the purposes and consideration therein expressed. 

Given under my hand and seal on this 	 s . 9 	 7- 4...)05,  

(Seal) 

 

Notary Public -.()a..,frvtektIL. -Poes-4.4i44.4114Printeri Name) 

My Commission Expires: 	
. 

06A- 

Oueue 
TATE OF 1`1VADA 

of elark 
PAtCLÍk ir..,,AtiMZ(STES 
Appi. Ño. (2-70247-1  

'.•:(K)6 
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PLANNED UNIT DEVELOPMENT RIDER 

THIS PLANNED UNIT DEVELOPMENT RIDER is made this 7th day of March, 2005 , 
and is incorporated into and shall be deemed to amend and supplement the Mortgage, Deed of Trust or Security 
Deed (the "Security Instrument") of the same date, given by the undersigned (the "Borrower") to secure 
Borrower's Note to 	IndyMac Bank, F.S.B., a federally chartered savings bank 

(the "Lender") of the 
same date and covering the Property described in the Security Instrument and located at: 

8149 Palace Monaco Avenue, T.as Vegas, NV 89117 
[Property Address] 

The Property includes, but is not limited to, a parcel of land improved with a dwelling, together with other such 
parcels and certain common areas and facilities, as described in Declaration of Covenants, Conditions, and 
Restrictions (the "Declaration"). The Property is a part of a planned unit development known as: 
Monaco 

[Name of Planned Unit Development] 
(the "PUD"). The Property also includes Borrower's interest in the homeowners association or equivalent entity 
owning or managing the common areas and facilities of the PUD (the "Owners Association") and the uses, 
benefits and proceeds of Borrower's interest. 

PUD COVENANTS. In addition to the covenants and agreements made in the Security Instrument, 
Borrower and Lender further covenant and agree as follows: 

A. PUD Obligations. Borrower shall perform all of Borrower's obligations under the PUD's 
Constituent Documents. The "Constituent Documents" are the (i) Declaration; (ii) articles of incorporation, trust 
instrument or any equivalent document which creates the Owners Association; and (iii) any by-laws or other rules 
or regulations of the Owners Association. Borrower shall promptly pay, when due, all dues and assessments 
imposed pursuant to the Constituent Documents. 

B. Property Insurance. So long as the Owners Association maintains, with a generally accepted 
insurance carrier, a "master" or "blanket" policy insuring the Property which is satisfactory to Lender and which 
provides insurance coverage in the amounts (including deductible levels), for the periods, and against loss by fire, 
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hazards included within the term "extended coverage," and any other hazards, including, but not limited to, 
earthquakes and floods, for which Lender requires insurance, then: 

(i) Lender waives the provision in Section 3 for the Periodic Payment to Lender of the yearly premium 
installments for property insurance on the Property, and (ii) Borrower's obligation under Section 5 to maintain 
property insurance coverage on the Property is deemed satisfied to the extent that the required coverage is 
provided by the Owners Association policy. 

What Lender requires as a condition of this waiver can change during the term of the loan. 
Borrower shall give Lender prompt notice of any lapse in required property insurance coverage provided 

by the master or blanket policy. 
In the event of a distribution of property insurance proceeds in lieu of restoration or repair following a 

loss to the Property, or to common areas and facilities of the PUD, any proceeds payable to Borrower are hereby 
assigned and shall be paid to Lender. Lender shall apply the proceeds to the sums secured by the Security 
Instrument, whether or not then due, with the excess, if any, paid to Borrower. 

C. Public Liability Insurance. Borrower shall take such actions as may be reasonable to insure that 
the Owners Association maintains a public liability insurance policy acceptable in form, amount, and extent of 
coverage to Lender. 

D. Condemnation. The proceeds of any award or claim for damages, direct or consequential, payable 
to Borrower in connection with any condemnation or other taking of all or any part of the Property or the 
common areas and facilities of the PUD, or for any conveyance in lieu of condemnation, are hereby assigned and 
shall be paid to Lender. Such proceeds shall be applied by Lender to the sums secured by the Security Instrument 
as provided in Section 11. 

E. Lender's Prior Consent. Borrower shall not, except after notice to Lender and with Lender's prior 
written consent, either partition or subdivide the Property or consent to: (i) the abandonment or termination of 
the PUD, except for abandonment or termination required by law in the case of substantial destruction by fire or 
other casualty or in the case of a taking by condemnation or eminent domain; (ii) any amendment to any 
provision of the "Constituent Documents" if the provision is for the express benefit of Lender; (iii) termination 
of professional management and assumption of self-management of the Owners Association; or (iv) any action 
which would have the effect of rendering the public liability insurance coverage maintained by the Owners 
Association unacceptable to Lender. 

F. Remedies. If Borrower does not pay PUD dues and assessments when due, then Lender may pay 
them. Any amounts disbursed by Lender under this paragraph F shall become additional debt of Borrower 
secured by the Security Instrument. Unless Borrower and Lender agree to other terms of payment, these amounts 
shall bear interest from the date of disbursement at the Note rate and shall be payable, with interest, upon notice 
from Lender to Borrower requesting payment. 

Signatures on Following Page] 	 
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(Seal) 	 (Seal) 

-Borrower 	 -Borrower 
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BY SIGNING BELOW, Borrower accepts and agrees to the terms and covenants contained in this PUD 
Rider. 

-Borrower 	 -Borrower 

[Sign Original Only] 
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FIXED/ADJUSTABLE RATE RIDER 
INTEREST ONLY FIXED PERIOD 

(LIBOR 6 Month Index (As Published In The Wail Street Journal)- Rate Caps) 

Loan fIrE20 
	

MIN: 	100055401209419094 

THIS FIXED/ADJUSTABLE RATE RIDER is made this 7th day of March, 2005 , 
and is incorporated into and shall be deemed to amend and supplement the Mortgage, Deed of Trust, or 
Security Deed (the "Security Instrument") of the same date given by the undersigned ("Borrower") to 
secure Borrower's Fixed/Adjustable Rate Note (the "Note") to 	IndyMac Bank, F.S.B., a 
federally chartered savings bank 

("Lender") of the same date and covering the property described in the Security Instrument and located at: 

8149 Palace Monaco Avenue, Las Vegas, NV 89117 
[Property Address] 

THE NOTE PROVIDES FOR A CHANGE IN BORROWER'S FIXED INTEREST 
RATE TO AN ADJUSTABLE INTEREST RATE. THE NOTE LIMITS THE 
AMOUNT BORROWER'S ADJUSTABLE INTEREST RATE CAN CHANGE AT 
ANY ONE TIME AND THE MAXIMUM RATE BORROWER MUST PAY. 

ADDITIONAL COVENANTS. In addition to the covenants and agreements made in the Security 
Instrument, Borrower and Lender further covenant and agree as follows: 

A. ADJUSTABLE RATE AND MONTHLY PAYMENT CHANGES 

	

The Note provides for an initial fixed interest rate of 	5.750 	 %. The Note also 
provides for a change in the initial fixed rate to an adjustable interest rate, as follows: 
4. ADJUSTABLE INTEREST RATE AND MONTHLY PAYMENT CHANGES 

(A) Change Dates 
The initial fixed interest rate I will pay will change to an adjustable interest rate on the first day of 

April 	2010 	 , and the adjustable interest rate I will pay may change on that 
day every 6th month thereafter. The date on which my initial fixed interest rate changes to an 
adjustable interest rate, and each date on which my adjustable interest rate could change, is called a 
"Change Date." 
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(B) The Index 
Beginning with the first Change Date, my adjustable interest rate will be based on an Index. The 

"Index" is the average of interbank offered rates for six-month U.S. dollar-denominated deposits in the 
London market ("LIBOR"), as published in The Wall Street Journal. The most recent Index figure 
available as of the first business day of the month immediately preceding the month in which the Change 
Date occurs is called the "Current Index." 

If the Index is no longer available, the Note Holder will choose a new index that is based upon 
comparable information. The Note Holder will give me notice of this choice. 

(C) Calculation of Changes 
Before each Change Date, the Note Holder will calculate my new interest rate by adding 

two and 750/1000ths 	 percentage points 
2.750 %) to the Current Index. The Note Holder will then round the result of this 

addition to the nearest one-eighth of one percentage point (0.125%). Subject to the limits stated in Section 
4(D) below, this rounded amount will be my new interest rate until the next Change Date. 

The Note Holder will then determine the amount of the monthly payment that would be sufficient to 
repay the unpaid principal that I am expected to owe at the Change Date in full on the Maturity Date at my 
new interest rate in substantially equal payments. The result of this calculation will be the new amount of 
my monthly payment. 

(D) Limits on Interest Rate Changes 
The interest rate I am required to pay at the first Change Date will not be greater than 

10.750 	% or less than 2.750 	 %. Thereafter, my adjustable interest 
rate will never be increased or decreased on any single Change Date by snore than 	1 . 00 percentage 

points from the rate of interest I have been paying for the preceding 	6 	months. My interest rate will 

never be greater than 	11.750 	Vo. 
(B) Effective Date of Changes 
My new interest rate will become effective on each Change Date. I will pay the amount of my new 

monthly payment beginning on the first monthly payment date after the Change Date until the amount of 
my monthly payment changes again. 

(F) Notice of Changes 
The Note Holder will deliver or mail to me a notice of any changes in my initial fixed interest rate to 

an adjustable interest rate and of any changes in my adjustable interest rate before the effective date of any 
change. The notice will include the amount of my monthly payment, any information required by law to be 
given to me and also the title and telephone number of a person who will answer any question I may have 
regarding the notice. 

(G) Date of First Principal and Interest Payment 
The date of my first payment consisting of both principal and interest on this Note (the "First 

Principal and Interest Payment Due Date") shall be the first monthly payment due after the first Change 
Date. 
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B. TRANSFER OF THE PROPERTY OR A BENEFICIAL INTEREST IN BORROWER 

I. Until Borrower's initial fixed interest rate changes to an adjustable interest rate under the terms 
stated in Section A above, Uniform Covenant 18 of the Security Instrument shall read as follows: 

Transfer of the Property or a Beneficial Interest in Borrower. As used in this Section 
18, "Interest in the Property" means any legal or beneficial interest in the Property, including, 
but not limited to, those beneficial interests transferred in a bond for deed, contract for deed, 
installment sales contract or escrow agreement, the intent of which is the transfer of title by 
Borrower at a future date to a purchaser. 

If all or any part of the Property or any Interest in the Property is sold or transferred (or if 
Borrower is not a natural person and a beneficial interest in Borrower is sold or transferred) 
without Lender's prior written consent, Lender may require immediate payment in full of all 
sums secured by this Security Instrument. However, this option shall not be exercised by Lender 
if such exercise is prohibited by Applicable Law. 

If Lender exercises this option, Lender shall give Borrower notice of acceleration. The 
notice shall provide a period of not less than 30 days from the date the notice is given in 
accordance with Section 15 within which Borrower must pay all sums secured by this Security 
Instrument. If Borrower fails to pay these sums prior to the expiration of this period, Lender 
may invoke any remedies permitted by this Security Instrument without further notice or 
demand on Borrower. 
2. When Borrower's initial fixed interest rate changes to an adjustable interest rate under the terms 

stated in Section A above, Uniform Covenant 18 of the Security Instrument describedin Section Bl above 
shall then cease to be in effect, and the provisions of Uniform Covenant 18 of the Security Instrument shall 
be amended to read as follows; 

Transfer of the Property or a Beneficial Interest in Borrower. As used in this Section 
18, "Interest in the Property" means any legal or beneficial interest in the Property, including, 
but not limited to, those beneficial interests transferred in a bond for deed, contract for deed, 
installment sales contract or escrow agreement, the intent of which is the transfer of title by 
Borrower at a future date to a purchaser. 

If all or any part of the Property or any Interest in the Property is sold or transferred (or if 
Borrower is not a natural person and a beneficial interest in Borrower is sold or transferred) 
without Lender's prior wntten consent, Lender may require immediate payment in full of all 
sums secured by this Security Instrument. However, this option shall not be exercised by Lender 
if such exercise is prohibited by Applicable Law. Lender also shall not exercise this option if: 
(a) Borrower causes to be submitted to Lender information required by Lender to evaluate the 
intended transferee as if a new loan were being made to the transferee; and (b) Lender 
reasonably determines that Lender's security will not be impaired by the loan assumption and 
that the risk of a breach of any covenant or agreement in this Security Instrument is acceptable to 
Lender. 

To the extent permitted by Applicable Law, Lender may charge a reasonable fee as a 
condition to Lender's consent to the loan assumption. Lender also may require the transferee to 
sign an assumption agreement that is acceptable to Lender and that obligates the transferee to 
keep all the promises and agreements made in the Note and in this Security Instrument. 
Borrower will continue to be obligated under the Note and this Security Instrument unless 
Lender releases Borrower in writing. 
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BY SIGNING BELOW, Borii5 	accepts and agrees to the terms and covenants contained in this 
Fixed/Adjustable Rate Rider. 

(Seal) 
eledimir  Nato ZZ1 	 -Borrower 	 -Borrower 

Branch :FLV,User :CON2 	 Comment: 	 Station Id :YGTN 

If Lender exercises the option to require immediate payment in full, Lender shall give 
Borrower notice of acceleration. The notice shall provide a period of not less than 30 days from 
the date the notice is given in accordance with Section 15 within which Borrower must-  pay all 
sums secured by this Security Instrument, If Borrower fails to pay these sums prior to the 
expiration of this period, Lender may invoke any remedies permitted by this Security Instrument 
without further notice or demand on Borrower. 

	 (Seal) 	 (Seal) 

	

-Borrower 	 -Borrower 

	 (Seal) 	 (Seal) 

	

-Borrower 	 -Borrower 

	 (Seal) 	 (Seal) 

	

-Borrower 	 -Borrower 

Loan NO; 
8480396 (020.1.111.1  Page 4 of 4 

Form 6008 
8/2002 

111 

          

II II II 
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Branch :FLV,User :CON2 	 Comment: 	 Station Id :YGTN 

EXHIBIT A 

Lot Two Hundred Thirty (230) in Block "J" of MONACO NO. 12, as shown by map thereof on tile 
in Book 89 of Plats, Page 81, in the Office of the County Recorder of Clark County, Nevada. 
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EXHIBIT 3 

EXHIBIT 3 
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Branch :FLV,User :CON2 	 Comment: 	 Station Id :YGTN 

APN #: 16309817050 
Prepared by: Fred Jenne 
When Recoriied Mail To: 
Ocwen Loan Servicing,LLC 
5720 Premier Park Dr, 
West Palm Beach, PL 33407 
Phone Number: 561-682-8835 
MERS Ph.g: (888) 679 — 6377 

Inst #: 201402240000507 
Fees: $18.00 
N/C Fee: $25.00 
02/24/2014 08:02:59 AM 
Receipt #: 1940730 
Requester: 
PREMIUM TITLE TSG 
Recorded By: STN Pgs: 2 
DEBBIE CONWAY 
CLARK COUNTY RECORDER 

ASSIGNMENT OF DEED OF TRUST 
NEVADA 

This ASSIGNMENT OF DEED OF TRUST from MORTGAGE ELECTRONIC REGISTRATION 
SYSTEMS, INC. (MERS) as nominee for INDYMAC BANK, P.S.E.„A FEDERALLY CHARTERED SAVINGS 
BANK, A FEDERAL SAVINGS BANK its successors and assigns, whose address is PO Box 2026 Flint, MI 48501-
2026 ("Assignor) to AURORA COMMERCIAL CORP. AS SUCCESSOR ENTITY TO AURORA BANK, 
ESE EiKIA LEHMAN BROTHERS BANK, ESE, whose address is cio Omen Loan Servieing,LI.C, 5720 
Premier Park Dr, West Palm Beach, FL 33407, (Assignee) all its rights, title and interest in and to a certain mortgage 
duly recorded in the Office of the County Recorder of CLARK County, State of NEVADA, as follows; 

Trustor: ROBERT NARDIZZI 
Trustee: TIcoR TITLE INSURANCE CO 
Beneficiary: MORTGAGE ELECTRONIC REGISTRATION SYSTEMS, INC. ACTING SOLELY AS 
NOMINEE FOR 1NDYMAC BANK, ESE., A FEDERALLY CHARTERED SAVINGS BANK, A 
FEDERAL SAVINGS BANK 
Document Date: MARCH_ 07, 2005 
Amount: SI85,700.00 
Date Recorded: MARCH 15, 2005 
Document/instrument/Entry Number: 0004331 	 BOOK: 20050047074 
Property Address: 8149 PALACE MONACO AVENUE, LAS VEGAS, NV 89117 

Property more particularly described in the above referenced recorded Deed of Trust 
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Branch :FLV,User :CON2 	 Comment: 	 Station Id :YGTN 

.APN g: 16309817050 
Prepared by: Fred Jo.une 
When Recorded Mail To: 
OCAVen Loan Servicing,LLC 
5720 PnriliCt Park Dr, 
West Palm Beach, 11 33407 
Phone Number: 501-682-8835 
MERS Ph.g: (888) 679 — 6377 

This Assignment is made without recourse, representation or warranty, 

DATED: FEBRUARY 12, 2014. 

MORTGAGE ELECTRONIC REGISTRATION SYSTEMS, INC.. 
ACTING SOLELY AS NOMINEE FOR INDYMAC BANK, F.S.B., 
A FEDERALLY CHARTERED SAVINGS BANK, A FEDERAL SAVINGS BANK 
ITS SUCCESSOR§AND ASSIGNS 

• 

	

A 	 c.§0Y r1:•es 	 
Ti TLE: A Istant S.criplat• 

I 
? 

STATE OF
1. 	

IM I PLORI 	 ) 

	

1 : 	 )SS. I I 
COUNTY OF PALM PiACU 	 ) 

On FEBRUARY 12, 2014, before me, the undersigned, a Notary Public in and for said State, personally 
appeared  	 the Assistant Secretary at MORTGAGE ELECTRONIC 

	

s -Pes 	 
REGISTRATION SYSTEMS

O i 
, Nk—

k
, ACTING SOLELY AS NOMINEE FOR INDYMAC BANK, F.S,B., A 

FEDERALLY CHARTERED SAVINGS BANK, A FEDERAL SAVINGS BANK its successors and assigns, 
personally known to me to be the person whose name is subscribed to the within instrument and acknowledged to me 
that he/she executed the same in his/her authorized capacity, and that by his/her signature on the instrument the entity 
upon behalf of which the person acted, executed the instrument. 

BY: 	 
NAME: 

Witness my 
I 

ni 

Nottfy Signature 

$. 
hand knd official seal. 

f 1 1 	A 

Ivelka A eles 

IVELKA ANGELES 

-4  A tslottry Publit - %We at FlorM 

Down. Expo Jul IS, 213'16 

Cott-Wu:en EE 218470 
t)ordt ThrotOrklatim Wari ASS5.k 
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Branch :FLV,User :CON2 	 Comment: 	 Station Id :YGTN 

Assessor Parcel Number: I 63-09-817-050 
File Number: R30907 

IIIIIIIMMI111111111113111111111111 
20090520-0002871 

Fee: $14,00 
NIC Fee: $0,00 

05/20/2009 	10:56:07 

120090176765 
Requestor: 
NORTH AMERICAN TITLE COMPANY 

Debbie Conway 	BGN 

Clark County Recorder Pgs: 1 

LIEN FOR DELINQUENT ASSESSMENTS 

Red Rock Financial Services is a debt collector and is attempting to collect a debt. Any information obtained 
be used for that purpose. 

NOTICE IS HERBY GIVEN: Red Rock Financial Services, a division of RMI Management LLC, officially 
assigned as agent by the Monaco Landscape Maintenance Association, Inc., herein also called the Association, in 
accordance with Nevada Revised Statues and outlined in the Association Covenants, Conditions, and Restrictions, 
herein also called CC&R's, recorded on 11/13/1998, in Book Number 981113, as Instrument Number 02435 and 
including any and all Amendments and Annexations et. seq., or Official Records of Clark County. Nevada. Which 
have been supplied to and agreed upon by said owner. 

Said Association imposes a Lien for Delinquent Assessments on the commonly known property: 
8149 Palace Monaco Avenue, Las Vegas, NV 89117 
MONACO #12 PLAT BOOK 89 PAGE 81 LOT 230 BLOCK J, in the County of Clark 

Current Owner(s) of Record: 
ROBERT NARDIZZI 

The amount owing as of the date of preparation of this lien is **S606.7 I. 
This amount includes assessments, late fees, interest, fines/violations and collection fees and costs. 
**The said amount will increase as assessments, late fees. interest. fines/violations. collection fees and costs and/or 
decrease as partial payments are applied to the account. 

Dated:ay 13. 2009 
t_ 

..,t  
Prepared By Kim N,V hippie, ed Rock Financial Services, on behalf of Monaco Landscape Maintenance Association, 

1 nc. 

STATE OF NEVADA 
COUNTY OF CLARK 
On May 13, 2009, before me. personally appeared Kim Whipple. personally known to me (or proved to me on the 
basis of satisfactory evidence) to be the person whose name is subscribed to the within instrument and 
acknowledged to me that they executed the same in their authorized capacity. and that by their signature on the 
instrument the person, or t e entity upon behalf of which the person acted, executed the instrument. 

'MINES 	hand 

AMA /144/ 
'Red Rock Financial Services 
6830 West Oquendo Road, Suite 201 
Las Vegas. Nevada 89118 
702-932-6887 

n Recorded Mail 

-ial seal. JULIA THOMPSON 
Note'''. Public State of Nevado 

No. 08-7932-1  

My appt. exp. Sept. 4, 2012 

CLARK,NV 
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Branch :FLV,User :CON2 	 Comment: 	 Station Id :YGTN 

Assessor Parcel Number: 163-09-817-050 
File Number: 	R30907 
Property Address: 8149 Palace Monaco Avenue 

Las Vegas, NV 89117 
Title Order Number: (-7233  

111111 1111111111 11111 1III111111111 1111111111 
2 0 0 9 07 07 —0 0 0 1 6 2 1 

Fee: $14.00 
N/C Fee: $0,00 

07/0712009 	10:20:46 
120090234582 
Requestor: 
NORTH AMERICAN TITLE COMPANY 

Debbie Conway 	BGN 
Clark County Recorder Pgs: 1 

NoTicE OF DEFAULT AND ELECTION TO SELL PURSUANT TO THE 
LIEN FOR DELINQUENT ASSESSMENTS  

* IMPORTANT NOTICE • 

Red Rock Financial Services is a debt collector and is attempting to collect a debt. Any information obtained 
will he used for that purpose. 

WARNING! IF YOU FAIL TO PAY THE AMOUNT SPECIFIED IN 
THIS NOTICE, YOU COULD LOSE YOUR HOME, EVEN IF THE 
AMOUNT IS IN DISPUTE! 
NOTICE IS IIEREI3Y GIVEN: Red Rock Financial Services officially assigned as agent by the Monaco 
Landscape Maintenance Association, Inc., under the Lien for Delinquent Assessments, recorded on 5/20/2009, in 
Book Number 20090520, as Instrument Number 0002871, rellectine ROBERT NARDI7_Z1 as the owner(s) of 
record on said lien, land legally described as MONACO 1112 PLAT I-300K 89 PAGE 81 LOT 230 BLOCK J. of 
the Official Records in the Office of the Recorder of Clark County. Nevada. makes known the obligation under 
the Covenants. Conditions and Restrictions recorded 11/13/1998. in Book Number 981113. as. Instrument 
Number 02435. has been breached. As of 1/1/2009 forward, all assessments. whether monthly or otherwise, late 
fees. interest. Association charges, legal fees and collection fees and costs, less any credits, have gone unpaid. 

Above stated. the Association has equipped Red Rock Financial Services with verification of the obligation 
according to the Covenants, Conditions and Restriction in addition to documents proving the debt, therefore 
declaring any and all amounts secured as well as due and payable, electing the property to be sold to satisfy the 
obligation. In accordance with Nevada Revised Statutes, no sale date may be set until the ninety-first (91) day 
after the recorded date or the mailing date of the Notice of Default and Election to Sell. As of July 2, 2009. the 
amount owed is $1,740.42. This amount will continue to increase until paid in full. 

Dated: July 2. 2009 
Prepared By itirsha I3eason. Red Rock Financial Services, on behalf of Monaco Landscape Maintenance 
Association. Inc. 

STATE OF NEVADA 
COUNTY OF CLARK 
On July 2. 2009. before me. personally appeared Marsha Beason, personally known to me (or proved to me on 
the basis of satisfactory evidence) to be the person whose name is subscribed to the within instrument and 
acknowledged to me that they executed the same in their authorized capacity, and that by their signature on the 
instrument the person, or the entity upon behalf of which the person acted, executed the instrument. 

WITNESS my hand and official seal. 

When Recom ed 
	

ck Financial Sc 
Mail To: 
	

683 West Oquendo Ria. Suite 201 
Las Vegas, Nevada 89118 • 702-932-6887 

MERYL SIBLEY 
eery Public Stale of Nevado  

No. 08-7934-1 
My °opt. exp. Sept. 4, 2012 
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Branch :FLV,User :CON2 	 Comment: 	 Station Id :YGTN 

Assessor Parcel Number: 163-09-817-050 
File Number: 	 R 30907 
Property Address: 8149 Palace Monaco Avenue 

Las Vegas, NV 89117 

Inst #: 201304080002068 
Fees: $18.00 

N/C Fee: $0.00 

04/08/2013 01:19:36 PM 

Receipt #: 1566007 

Requestor: 

NORTH AMERICAN TITLE SUNSET 

Recorded By: GILKS Pgs: 2 

DEBBIE CONWAY 
CLARK COUNTY RECORDER 

Accommodalion 

NOTICE OF FORECLOSURE SALE 
UNDER THE LIEN FOR DELINQUENT ASSESSMENTS 

Red Rock Financial Services is a debt collector and is attempting to collect a debt. Any 
information obtained will be used for that purpose. 

WARNING! A SALE OF YOUR PROPERTY IS IMMINENT! 
UNLESS YOU PAY THE AMOUNT SPECIFIED IN THIS 
NOTICE BEFORE THE SALE DATE, YOU COULD LOSE 
YOUR HOME, EVEN IF THE AMOUNT IS IN DISPUTE. 
YOU MUST ACT BEFORE THE SALE DATE. IF YOU HAVE 
ANY QUESTIONS, PLEASE CALL RED ROCK FINANCIAL 
SERVICES AT (702) 932-6887 or (702) 215-8130. IF 
YOU NEED ASSISTANCE, PLEASE CALL THE 
FORECLOSURE SECTION OF THE OMBUDSMAN'S 
OFFICE, NEVADA REAL ESTATE DIVISION AT (877) 
829-9907 IMMEDIATELY. 

Red Rock Financial Services officially assigned as agent by the Monaco 
Landscape Maintenance Association, Inc under the Lien for Delinquent Assessments. 
YOU ARE IN DEFAULT UNDER THE LIEN FOR DELINQUENT ASSESSMENTS, 
recorded on 05/20/2009 in Book Number 20090520 as Instrument Number 0002871 
reflecting ROBERT NARDIZZI as the owner(s) of record on said lien. UNLESS YOU 
TAKE ACTION TO PROTECT YOUR PROPERTY, IT MAY BE SOLD AT PUBLIC  
SALE.  If you need an explanation of the nature of the proceedings against you, you 
should contact an attorney. 

The Notice of Default and Election to Sell Pursuant to the Lien for Delinquent 
Assessments was recorded on 07/07/2009 in Book Number 20090707 as Instrument 
Number 0002871 of the Official Records in the Office of the Recorder. 

NOTICE IS HEREBY GIVEN: That on 05/02/2013,  at 10:00 a.m.  at the 
front entrance of the Nevada Legal News located at 930 South Fourth Street, Las 
Vegas, Nevada 89101, that the property cordmonly known as 8149 Palace Monaco 
Avenue, Las Vegas, NV 89117, and land legally described as MONACO #12 PLAT BOOK 
89 PAGE 81 LOT 230 BLOCK 3 of the Official Records in the Office of the County 
Recorder of Clark County, Nevada, will sell at public auction to the highest bidder, for 
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Branch :FLV,User :CON2 	 Comment: 	 Station Id :YGTN 

Assessor Parcel Number: 163-09-817-050 
File Number: 	 R30907 
Property Address: 8149 Palace Monaco Avenue 

Las Vegas, NV 89117 

cash payable at the time of sale in lawful money of the United States, by cash, a 
cashier's check drawn by a state or national bank, a cashier's check drawn by a state 
or federal credit union, state or federal savings and loan association or savings 
association authorized to do business in the State of Nevada, in the amount of 
$3,876.82 as of 04/05/2013, which includes the total amount of the unpaid balance 
and reasonably estimated costs, expenses and advances at the time of the initial 
publication of this notice. Any subsequent Association assessments, late fees interest, 
expenses or advancements, if any, of the Association or its Agent, under the terms of 
the Lien for Delinquent Assessments shall continue to accrue until the date of the sale. 
The property heretofore described is being sold "as is". 

The sale will be made without covenant or warranty, expressed or implied 
regarding, but not limited to, title or possession, encumbrances, obligations to satisfy 
any secured or unsecured liens or against all right, title and interest of the owner, 
without equity or right of redemption to satisfy the indebtedness secured by said Lien, 
with interest thereon, as provided in the Declaration of Covenants, Conditions and 
Restrictions, recorded on 11/13/1998, in Book Number 981113, as Instrument 
Number 02435 of the Official Records in the Office of the Recorder and any 
subsequent amendments or updates that may have been recorded. 

Dates. April 	3 

Prepared By Christ1eÅv1arling, Red Rock Financial Services, on behalf of Monaco 
Landscape Maintenance Association, Inc 

STATE OF NEVADA 
COUNTY OF CLARK 

On April 5, 2013, before me, personally appeared Christie Marling, personally known 
to me (or proved to me on the basis of satisfactory evidence) to be the person whose 
name is subscribed to the within instrument and acknowledged to me that they 
executed the same in their authorized capacity, and that by their signature on the 
instrument the person, or the entity upon behalf of which the person acted, executed 
the instrument. 

W TNESS my hi 	official .seal. 

A- ' 
/ 

/6  

Reinstatement Information: (702) 215-8130 or Sale Information: (714) 573-1965 

When Recorded Mail To: 
Red Rock Financial Services 
4775 W. Teco Avenue, Suite 140 
Las Vegas, Nevada 89118 
(702) 215-8130 or (702) 932-6887 

MERYL R. FISHER 
Notary Public State of Nevada 

No. 12-7488-1 
My oppt. exp. Apr. 20, 2016 
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Branch :FLV,User :CON2 	 Comment: 	 Station Id :YGTN 

Mail and Return Tax statement to: 
Saticoy Bay LLC Series 8149 Pa lace Monaco 
900 S. Lis Vegas Blvd, #810 
Las Vegas, NV 89101 

APN # 163-09-817-050 

!net #: 201312270002296 
Fees: $18.00 WC Fee: $0.00 

RPTT: $701.25 Ex: # 
12/2712013 01:52:32 PM 
Receipt #: 1884823 
Reguestor: 
RESOURCES GROUP 
Recorded By: NISH Pgs: 3 

DEBBIE CONWAY 
CLARK COUNTY RECORDER 

FORECLOSURE DEED 

The undersigned declares: 

Red Rock Financial Services, herein called agent for (Monaco Landscape Maintenance 
Association, Inc), was the duly appointed agent under that certain Lien for Delinquent 
Assessments, recorded 05/20/2009 as instrument number 0002871 Book 20090520, in Clark 
County. The previous owner as reflected on said lien is ROBERT NARDIZZI. Red Rock 
Financial Services as agent for Monaco Landscape Maintenance Association, Inc does 
hereby grant and convey, but without warranty expressed or implied to: Saticoy Bay LLC 
Series 8149 Palace Monaco (herein called grantee), ptirsuant to NRS 116.31162, 116.31163 
and 116.31164, all its right, title and interest in and to that certain property legally described 
as: MONACO #12 PLAT BOOK 89 PAGE 81 LOT 230 BLOCK J which is commonly 
known as 8149 Palace Monaco Avenue Las Vegas, NV 89117. 

AGENT STATES THAT: 
This conveyance is made pursuant to the powers conferred upon agent by Nevada Revised 
Statutes, the Monaco Landscape Maintenance Association, Inc governing documents 
(CC&R's) and that certain Lien for Delinquent Assessments, described herein. Default 
occurred as set forth in a Notice of Default and Election to Sell, recorded on 07/07/2009 as 
instrument number 0001621 Book 20090707 which was recorded in the office of the 
recorder of said county. Red Rock Financial Services has complied with all requirements of 
law including, but not limited to, the elapsing of 90 days, mailing of copies of Lien for 
Delinquent Assessments and Notice of Default and the posting and publication of the Notice 
of Sale. Said property was sold by said agent, on behalf of Monaco Landscape Maintenance 
Association, Inc at public auction on 12/3/2013, at the place indicated on the Notice of Sale. 
Grantee being the highest bidder at such sale became the purchaser of said property and paid 
therefore to said agent the amount bid $17,400.00 in lawful money of the United States, or 
by satisfaction, pro tanto, of the obligations then secured by the Lien for Delinquent 
Assessment. 

Dated: December 6, 2013 

/1 6/TY/k2eAlV 
By: Kimberlee Sibley, employee of Red Re.'! Financial Services, agent for Monaco 
Landscape Maintenance Association, Inc 
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Branch :FLV,User :CON2 	 Comment: 	 Station Id :YGTN 

STATE OF NEVADA 
COUNTY OF CLARK 

On December 6, 2013, before me, personally appeared Kimberlee Sibley, personally known to 
me (or proved to me on the basis of satisfactory evidence) to be the person whose name is 
subscribed to the within instrument and acknowledged to me that they executed the same in 
their authorized capacity, and that by their signature on the instrument the person, or the 
entity upon behalf of which the person acted, executed the instrument. 

WITNESS my hand and official seal. 

jAA &W  
When ecorded Mail To: Saticoy Bay LLC Series 8149 Palace Monaco 

900 S. Las Vegas Blvd, #810 
Las Vegas,NV 89101 

  

ANNA ROMERO 
Notary Public State of Novada 

No. 12-7487-1 
My appt. exp. Apr. 20 2016 
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Branch :FLV,User :CON2 	 Comment: 	 Station Id :YGTN 

STATE OF NEVADA 
DECLARATION OF VALUE 

1. Assessor Parcel Number (s) 
a)  /(ð(5-- 	Yi? - 05  
b) 	 

c) 	  
d) 

2. Type of Property: 

	

a)13 	Vacant Land 	b) al 	Single Fain Res. 

	

c) C3 	CondofTwnhse 	d) 0 	2-4 Plex 

	

e) c_ j 	Apt. Bldg. 	I) 0 	Comml/Ind'I 

	

9) DP 	Agricultural 	h) CD 	Mobile Home 

	

i) 0 	Other 

FOR RECORDERS OPTIONAL USE ONLY 
Notes: 

   

   

3. Total Value/Sales Price of Property: 
Deed in Lieu of Foreclosure Only (value of property) $ 

Transfer Tax Value: 
Real Property Transfer Tax Due: 

 

 

 

 

4. If Exemption Claimed: 
a: Transfer Tax Exemption, per NRS 375.090, Section: 
b. Explain Reason for Exemption: 

5. Partial interest: Percentage being transferred: 	%  

The undersigned declares and acknowledges, under penalty of perjury, pursuant to NRS 375.060 
and NRS 375.110, that the information provided is correct to the best of their information and 
belief, and can be supported by documentation if called upon to Substantiate the information 
provided herein. Furthermore, the disallowance of any claimed exemption, or other determination 
of additional tax due, may result in a penalty of 10% of the tax due plus interest at 1% per month. 

Pursuant to NRS 375.030, the Buyer and Seller shall be jointly and severally liable for any 
additional amount owed. 
Signature 	tre 	af..€ 	Capacity  AGENT  

Signature 	 Cf.  Capacity 	  

SELLER (GRANTOR) INFORMATION 
(REouiRED) 

Print Name: 	Red Rock Financial Services 

Address: 	4775 West Taco Ave  #140  
City: 	Las Vegas  

State: 	NV 	Zip: 89118 

BUYER (GRANTEE) INFORMATION 
(REQUIRED) 

Print Name: Saticoy Bay LLC Series 8149 Palace Monaco 

Address:  soo s Las Vegas Blvd #810  

City: 	Las Vegas  

State: NV 	Zip: 89101 

COMPANY/PERSON REQUESTING RECORDING 
(REQUIRED IF NOT THE SELLER OR BUYER) 

Print Name: .54-7n 	Escrow  #  
Address: 	16D LAS  aci.,6140 "04-cfrca MOALA-co 
City: I.V 	 7'g-9,k)   State: 	/J./  Zip: A.:- /6/ 

(AS A PUBLIC RECORD THIS FORM MAY BE RECORDED) 
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Case Number: A-18-770245-C

Electronically Filed
11/13/2018 2:47 PM
Steven D. Grierson
CLERK OF THE COURT
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1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

CCAN
MICHAEL F. BOHN, ESQ.
Nevada Bar No.: 1641
mbohn@bohnlawfirm.com
NIKOLL NIKCI, ESQ.
Nevada Bar No.: 10699
nnikci@bohnlawfirm.com
LAW OFFICES OF
MICHAEL F. BOHN, ESQ., LTD.
2260 Corporate Circle, Ste. 480
Henderson, Nevada  89074
(702) 642-3113/ (702) 642-9766 FAX

Attorney for plaintiff Saticoy Bay LLC
Series 8149 Palace Monaco

DISTRICT  COURT

CLARK COUNTY, NEVADA

SATICOY BAY LLC SERIES 8149 PALACE
MONACO, a Nevada limited liability company,

Plaintiff,

vs.

ROBERT NARDIZZI a/k/a ROBERT A.
NARDIZZI, an individual; MONACO
LANDSCAPE MAINTENANCE
ASSOCIATION, INC., a Nevada domestic non-
profit corporation; WELL FARGO BANK,
NATIONAL ASSOCIATION, AS TRUSTEE
FOR THE STRUCTURED ADJUSTABLE
RATE MORTGAGE LOAN TRUST,
MORTGAGE PASS THROUGH
CERTIFICATES SERIES 2005-11, a business
entity location unknown; DOE individuals 1
through 10; and ROE business entities 11
through 30, 

Defendants.

 CASE NO.:  A-18-770245-C
 DEPT NO.:  XXVIII

ANSWER TO COUNTERCLAIM 

1

Case Number: A-18-770245-C

Electronically Filed
2/6/2019 8:42 AM
Steven D. Grierson
CLERK OF THE COURT

APP000101
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1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

WELLS FARGO BANK, NATIONAL
ASSOCIATION, AS TRUSTEE FOR THE
STRUCTURED ADJUSTABLE RATE
MORTGAGE LOAN TRUST,
PASSTHROUGH CERTIFICATES SERIES
2005-11,

Counterclaimant,

vs.

SATICOY BAY LLC SERIES 8149 PALACE
MONACO; MONACO LANDSCAPE
MAINTENANCE ASSOCIATION; and RED
ROCK FINANCIAL SERVICES, LLC,

Counterdefendants.

Plaintiff/counterdefendant, Saticoy Bay LLC Series 8149 Palace Monaco, (hereinafter referred

to as Saticoy Bay) by and through its attorneys, the Law Offices of Michael F. Bohn, Esq., Ltd., answers

the counterclaim of Wells Fargo as follows:

1.  Saticoy Bay admits the allegations contained in paragraphs 16, 17, 18, 19, 20, 21, 22, 23, and

24,  of the counterclaim.

2. Saticoy Bay is without sufficient information or knowledge to admit or deny the allegations

contained in paragraph 25, 26, and 27 of the counterclaim, and, upon that basis, denies the same.

GENERAL ALLEGATIONS

3.  Saticoy Bay admits  the allegations contained in paragraphs 28, 29, 30, 31, 32, 33, 34, 35, 36,

37, 38, 39, 46, and 56 of the counterclaim.

4.  Saticoy Bay denies the allegations contained in paragraphs 40, 41, 42, 43, 44, 45, 47, 48, 49,

50, 51, 52, 53, 54, 57, 58, 59, 60, 64, 65, 66, 67, 68, 69, 70, 71, 72, 73, 74, 75, 76, 77, 78, 79, 80, 81 and

82  of the counterclaim.

5. Saticoy Bay is without sufficient information or knowledge to admit or deny the allegations

contained in paragraphs 61 and  62 of the counterclaim, and, upon that basis, denies the same

FIRST CLAIM FOR RELIEF

6.   Saticoy Bay repeats its responses to paragraphs 1 through 82 of the counterclaim.

7.  Saticoy Bay admits the allegations contained in paragraphs 84, 85, 86, 87 and  88 of the
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counterclaim.

8.  Saticoy Bay denies the allegations contained in paragraphs 89, 90, 91, 93, 94, 95, 96, 97, AND

98 of the counterclaim.

SECOND CLAIM FOR RELIEF

 9.  Saticoy Bay repeats its responses to paragraphs 1 through  98 of the counterclaim.

10.  Saticoy Bay admits the allegations contained in paragraph 100 of the counterclaim.

11.  Saticoy Bay denies the allegations contained in paragraphs 101, 102, 103, 104, 105, 106 and

107 of the counterclaim.

THIRD CLAIM FOR RELIEF

12.  Saticoy Bay repeats its responses to paragraphs 1 through 107 of the counterclaim.

13. Saticoy Bay denies the allegations contained in paragraphs 108, 109, 110, 111, 112, 113 , 114,

115 and 116  of the counterclaim.

FOURTH CLAIM FOR RELIEF

14.  Saticoy Bay repeats its responses to paragraphs 1 through 116 of the counterclaim.

15. Saticoy Bay admits the allegations contained in paragraphs 118 and 119 of the counterclaim.

16. Saticoy Bay admits the allegations contained in paragraphs 120, 121, 122, 123 and 124 of the

counterclaim.

SEVENTH (SIC) CLAIM FOR RELIEF

17.  Saticoy Bay repeats its responses to paragraphs 1 through 124 of the counterclaim.

18. Saticoy Bay denies  the allegations contained in paragraphs 126, 127, 128, 129, 130, 131, 132

and 133  of the counterclaim.

EIGHTH (SIC) CLAIM FOR RELIEF

19.  Saticoy Bay repeats its responses to paragraphs 1 through 133  of the counterclaim.

20.  Saticoy Bay admits the allegations contained in paragraph 135 of the counterclaim.

21. Saticoy Bay denies the allegations contained in paragraphs 136, 137, 138 and 139  of the

counterclaim.
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NINTH (SIC) CLAIM FOR RELIEF

22.  Saticoy Bay repeats its responses to paragraphs 1 through 139  of the counterclaim.

23.  Saticoy Bay admits the allegations contained in paragraph 141 of the counterclaim.

24. Saticoy Bay denies the allegations contained in paragraphs 142, 143, 144, 145, 146, 147, 148,

and 149 of the counterclaim.

TENTH (SIC) CLAIM FOR RELIEF

25.  Saticoy Bay repeats its responses to paragraphs 1 through 149  of the counterclaim.

26.  Saticoy Bay admits the allegations contained in paragraph 151 of the counterclaim.

27.  Saticoy Bay denies the allegations contained in paragraphs 152, 153, and 154 of the

counterclaim.

ELEVENTH (SIC) CLAIM FOR RELIEF

28.  Saticoy Bay repeats its responses to paragraphs 1 through 154  of the counterclaim.

29.  Saticoy Bay admits the allegations contained in paragraph 156 of the counterclaim.

30.  Saticoy Bay denies the allegations contained in paragraphs 157, 158, 159, 160, 161, 162 and

163 of the counterclaim.

TWELFTH (SIC) CLAIM FOR RELIEF

19.  Saticoy Bay repeats its responses to paragraphs 1 through 163  of the counterclaim.

20.  Saticoy Bay admits the allegations contained in paragraph 165 and 166 of the counterclaim.

21. Saticoy Bay denies the allegations contained in paragraphs 167, 168, and 169  of the

counterclaim.

AFFIRMATIVE DEFENSES

FIRST AFFIRMATIVE DEFENSE

The counterclaim fails to state a claim against Saticoy Bay upon which relief may be granted.

SECOND AFFIRMATIVE DEFENSE

Counterclaimant has failed to mitigate its damages.

THIRD AFFIRMATIVE DEFENSE

Counterclaimant is guilty of laches and unclean hands.
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FOURTH AFFIRMATIVE DEFENSE

Counterclaimant’s damages, if any, were caused by its own acts and omissions or by the acts or

omissions of third parties over which Saticoy Bay had no authority or control.

FIFTH AFFIRMATIVE DEFENSE

Counterclaimant’s claims are barred by the applicable statute of limitations.

SIXTH AFFIRMATIVE DEFENSE

Counterclaimant’s claims are barred by the doctrine of estoppel.

SEVENTH AFFIRMATIVE DEFENSE

Counterclaimant assumed the risk of the damages of which it now complains.

EIGHTH AFFIRMATIVE DEFENSE

Counterclaimant failed to exercise due care in its business dealings.

NINTH AFFIRMATIVE DEFENSE

Counterclaimant’s claims are barred by the doctrine of waiver.

TENTH AFFIRMATIVE DEFENSE

Counterclaimant gave its consent, expressed or implied to the acts, omissions and/or conduct

alleged of  Saticoy Bay.

ELEVENTH AFFIRMATIVE DEFENSE

Counterclaimant ratified the alleged acts of this answering Saticoy Bay.

TWELFTH AFFIRMATIVE DEFENSE

Counterclaimant expressly, impliedly and/or equitably released all rights against  Saticoy Bay.

THIRTEENTH AFFIRMATIVE DEFENSE

The HOA Sale was conducted pursuant to statute and therefore extinguished counterclaimant’s

security interest in the property  

FOURTEENTH AFFIRMATIVE DEFENSE

Saticoy Bay is a bona fide purchaser for value without notice of any claims of any party or defects

in title.

FIFTEENTH AFFIRMATIVE DEFENSE

Saticoy Bay is a bona fide purchaser without knowledge of the claims of counterclaimant.
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SIXTEENTH AFFIRMATIVE DEFENSE

Counterclaimant has failed to include indispensable parties to this action.

SEVENTEENTH AFFIRMATIVE DEFENSE

Counterclaimant lacks standing to prosecute this action.

EIGHTEENTH AFFIRMATIVE DEFENSE

Saticoy Bay has good title pursuant to NRS 116.31164

NINETEENTH AFFIRMATIVE DEFENSE

The foreclosure sale was conducted pursuant to statute which is valid as a matter of law.

TWENTIETH AFFIRMATIVE DEFENSE

Counterclaimant lacks standing or grounds to assert, or is otherwise not entitled to, equitable

relief. 

TWENTY-FIRST AFFIRMATIVE DEFENSE

Counterclaimant’s claims are barred by the statute of frauds. 

TWENTY-SECOND AFFIRMATIVE DEFENSE

Counterclaimant’s claims are barred by the voluntary payment doctrine.

TWENTY-THIRD AFFIRMATIVE DEFENSE

Saticoy Bay reserves the right to add additional affirmative defenses as new information currently

not known or available to Saticoy Bay becomes known or knowable during the pendency of this action. 

WHEREFORE, Saticoy Bay prays for Judgment as follows:

1.  That the counterclaimant take nothing by way of its counterclaim;

2.  For a determination and declaration that Saticoy Bay is the rightful holder of title to the

property, free and clear of all liens, encumbrances, and claims of the counterclaimant; 

3.  For a determination and delcaration that the counterclaimant has no estate, right, title, interest

or claim in the property;

4.  For a judgment forever enjoining the counterclaimant from asserting any estate, right, title,

interest or claim in the property; 

/ / /

6

APP000106



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

5.  For an award of attorneys fees and costs; and 

6.  For such other and further relief as the Court may deem just and proper.

DATED this 6th day of February, 2019.

LAW OFFICES OF
MICHAEL F. BOHN, ESQ., LTD.

By: /s/ Michael F. Bohn, Esq.    
       Michael F. Bohn, Esq.
       Nikoll Nikci, Esq.
       2260 Corporate Circle, Suite 480 
       Henderson, Nevada 89074 
       Attorney for plaintiff, Saticoy Bay LLC
       Series 8149 Palace Monaco
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5, NEFCR 9 and EDCR 8.05, I hereby certify that I am an employee of Law

Offices of Michael F. Bohn., Esq., and on the 6th  day of February, 2019, an electronic copy of the

PLAINTIFF’S ANSWER TO COUNTERCLAIM was served on opposing counsel via the Court’s

electronic service system to the following counsel of record:

Christopher A.J. Swift, Esq.
Lindsay D. Robbins, Esq.
Wright, Finlay & Zak, LLP
7785 W. Sahara Ave., Ste. 200
Las Vegas, NV   89117
Attorneys for Defendant Wells Fargo Bank,
National Association,

J. William Ebert, Esq.
Julie A. Funai, Esq.
Lipson Neilson, P.C.
9900 Covington Cross Drive, Suite 120
Las Vegas, NV   89144
Attorneys for Defendant Monaco
Landscape Maintenance Association, Inc.

   /s/ /Marc Sameroff/                             
An Employee of the LAW OFFICES OF
MICHAEL F. BOHN, ESQ., LTD.
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ERR 
WRIGHT, FINLAY & ZAK, LLP 
Christopher A.J. Swift, Esq.  
Nevada Bar No. 11291 
Lindsay D. Robbins, Esq. 
Nevada Bar No. 13474 
7785 W. Sahara Ave., Suite 200  
Las Vegas, NV 89117 
(702) 475-7964; Fax: (702) 946-1345 
lrobbins@wrightlegal.net  
Attorneys for Defendant/Counter/Cross-Claimant/Third-Party Plaintiff, Wells Fargo Bank, 
National Association, as Trustee for the Structured Adjustable Rate Mortgage Loan Trust, Pass-
Through Certificates Series 2005-11 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

 
SATICOY BAY LLC SERIES 8149 PALACE 
MONACO,  
 
  Plaintiff, 
 
 vs. 
 
ROBERT NARDIZZI a/k/a ROBERT A. 
NARDIZZI, an individual; MONACO 
LANDSCAPE MAINTENANCE 
ASSOCIATION, a Nevada domestic non-
profit corporation; WELLS FARGO BANK, 
NATIONAL ASSOCIATION, AS TRUSTEE 
FOR THE STRUCTURED ADJUSTABLE 
RATE MORTGAGE LOAN TRUST, PASS-
THROUGH CERTIFICATES SERIES 2005-
11, a business entity location unknown; DOE 
individuals 1 through 10; and ROE business 
entities 11 through 30,  
 
  Defendants. 
 

Case No.:  A-18-770245-C 
Dept. No.: XXVIII 
 
 
ERRATA TO WELLS FARGO’S 
ANSWER TO PLAINTIFF’S 
COMPLAINT, COUNTER-CLAIMS, 
CROSS-CLAIMS and THIRD PARTY 
COMPLAINT 
 
 
 
 
 
 

WELLS FARGO BANK, NATIONAL 
ASSOCIATION, AS TRUSTEE FOR THE 
STRUCTURED ADJUSTABLE RATE 
MORTGAGE LOAN TRUST, PASS-
THROUGH CERTIFICATES SERIES 2005-
11,  
 

Case Number: A-18-770245-C

Electronically Filed
2/7/2019 3:50 PM
Steven D. Grierson
CLERK OF THE COURT
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  Counterclaimant, 
 
 vs. 
 
SATICOY BAY LLC SERIES 8149 PALACE 
MONACO,  
 
  Counter-Defendant. 
 
WELLS FARGO BANK, NATIONAL 
ASSOCIATION, AS TRUSTEE FOR THE 
STRUCTURED ADJUSTABLE RATE 
MORTGAGE LOAN TRUST, PASS-
THROUGH CERTIFICATES SERIES 2005-
11,  
 
  Cross-Claimant, 
 
 vs. 
 
MONACO LANDSCAPE MAINTENANCE 
ASSOCIATION,  
 
  Cross-Defendant. 
 
WELLS FARGO BANK, NATIONAL 
ASSOCIATION, AS TRUSTEE FOR THE 
STRUCTURED ADJUSTABLE RATE 
MORTGAGE LOAN TRUST, PASS-
THROUGH CERTIFICATES SERIES 2005-
11,  
 
  Third-Party Plaintiff, 
 
 vs. 
 
RED ROCK FINANCIAL SERVICES, LLC,  
 
  Third-Party Defendant. 
 
 

/// 

/// 

/// 
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ERRATA TO WELLS FARGO’S ANSWER TO PLAINTIFF’S COMPLAINT, 
COUNTER-CLAIMS, CROSS-CLAIMS and THIRD PARTY COMPLAINT 

PLEASE TAKE NOTICE that Defendant/Counter/Cross-Claimant/Third-Party Plaintiff, 

Wells Fargo Bank, National Association, as Trustee for the Structured Adjustable Rate Mortgage 

Loan Trust, Pass-Through Certificates Series 2005-11 by and through its attorneys of record, 

Christopher A.J. Swift, Esq. and Lindsay D. Robbins, Esq., of the law firm of Wright, Finlay & 

Zak, LLP, hereby submits this Errata to WELLS FARGO’S ANSWER TO PLAINTIFF’S 

COMPLAINT, COUNTER-CLAIMS, CROSS-CLAIMS and THIRD PARTY COMPLAINT 

(“Answer”), filed on October 15, 2018.  The following exhibit was referenced in the Answer, 

however, through clerical error, was excluded from the Answer: 

1. A true and correct copy of the current HOA CC&R’s recorded as Book and 
Instrument Number 980921.02422, and re-recorded as Book and Instrument 
Number 980923.01097 is attached hereto as Exhibit 9 

DATED this 7th day of February, 2019. 

WRIGHT, FINLAY & ZAK, LLP 

/s/ Lindsay D. Robbins     
Christopher A.J. Swift, Esq.  
Nevada Bar No. 11291 
Lindsay D. Robbins, Esq. 
Nevada Bar No. 13474 
7785 W. Sahara Ave., Suite 200  
Las Vegas, NV 89117 
Attorneys for Defendant/Counter/Cross-
Claimant/Third-Party Plaintiff Wells Fargo Bank, 
National Association, as Trustee for the Structured 
Adjustable Rate Mortgage Loan Trust, Pass-
Through Certificates Series 2005-11 
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CERTIFICATE OF SERVICE 

 Pursuant to NRCP 5(b), I certify that I am an employee of WRIGHT, FINLAY & ZAK, 

LLP, and that on this 7th day of February, 2019, I did cause a true copy of ERRATA TO 

WELLS FARGO’S ANSWER TO PLAINTIFF’S COMPLAINT, COUNTER-CLAIMS, 

CROSS-CLAIMS and THIRD PARTY COMPLAINT to be e-filed and e-served through the 

Eighth Judicial District EFP system pursuant to NEFCR 9. 

Michael F. Bohn  mbohn@bohnlawfirm.com 
E-Service Bohnlawfirm office@bohnlawfirm.com 
Douglas Cohen  dcohen@wrslawyers.com 
Gregory Kerr   gkerr@wrslawyers.com 
Teresa McCracken  tmccracken@wrslawyers.com 
Nina Miller   nmiller@wrslawyers.com 
Christie Rehfeld  crehfeld@wrslawyers.com 
J. William Egert  bebert@ipsonneilson.com 
Julie Funai   jfunai@lipsonneilson.com 
Debra Marquez  dmarquez@lipsonneilson.com 
Susana Nutt   snutt@lipsonneilson.com 
 

      /s/ Tonya Sessions      
     An Employee of WRIGHT, FINLAY & ZAK, LLP 
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DECLARATION OF COVENANTS. CONDITIONS. 

RESTRICTIONS. RESERVATIONS. AND EASEMENTS 

FOR 

MONACO 

THIS DECLARATION OF COVENANTS. CONDITIONS. RESTRICTIONS, 
RESERVATIONS. AND EASEMENTS FOR MONACO rDeclaralion"), executed by 
LEWIS HOMES - CARLYLE VENTURE. L.L.C.. a Nevada limited liability company 
\l)eclarant"}. is dated September 16. 1998. for reference purposes and made with 
respect to the following recitals: 

A 

B. 

c. 

D. 

E. 

PREAMBLE 

Declarant is the (i) fee owner of certain real property in the County of Clark 
("County"). State of Nevada, more particularly described in Exhibit "A" attached 
hereto and incorporated herein (the "Property"). Declarant is also the fee owner 
of certain additional real property described in Exhibit "A-1" attached hereto 
adjacent to the Property (l"re "Annexablo Property"). Reference to Property 
herein shall mean and include the land described in Exhibit "A" and those 
portions of the Annexable Property following annexation thereof in accordance 
with Article 13 of this Declaration. 

All of th& land encompassed within the Property and the Annexable Property is 
generally referred to as "MONACO". Declarant intends. but is not obligated, to 
develop and improve all of such land of MONACO on an incremental or staged 
basis as a residential community containing a maximum of one thousand three 
hundred thirty· seven (1,337) single-family l'l:!Sidences (the "Project") consistent 
with mun!cipal governmental approvals and entitlements granted by the County. 

Currently, certain limited porlio:1s of the Project comprised of parkway areas are 
required by the County. as a condition to County's approval of the Project. to be 
improved by Declarant, offered for dedication to the County. and maintained by a 
non-profit corporation ("Associa!ion") to be established by Declarant hereunder, 
which parkway areas. together with any other common real property areas or 
improvements within the Project w!lich Declarant may elect to improve and 
convey to the Association for the common use and/or bRnefit of the residents of 
the Project. are designated and described herein as the "Association Property•. 

The development of the Project is intended to be consistent with the Monaco 
master development plan per Zone Change ZC-1270-97 and Tentative 
Subdivision Map TM 0207-97 provided Declarant Is not obligated to complete 
any of the Project, and Declarant specifically reserves the right to modify, cancel, 
or add additional real property to the current plan of development, to apply for 
and institute other land uses on ths subject lands. and to sell, lease, option. 
abandon, or otherwise use or neglect to use such lands. 

In the event the County. or any other public or quasi-public agency or district. 
including. without limitation, a general. lacal. or special improvement disl1icl. or 
landscape maintenance district. accepts the con'.'eyance of. and assumes all of 
the Association's rights and obligations in and to. the Association Property. the 
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Association shall be dissolved and all covenc:nts. conditions, and restric:iions 
concerning the Association and/or Association Property shaD cease to be of any 
force or effect; the remaining provisions of ttlis Declaration shall continue to be In 
full force and effect. If such defiication and assumption by the County is subject 
to revocation by the County. then the Association shall not be dissolved but 
instead shall be deemed inactive and all of Association's rights and obligations 
hereunder and under its Articles and Bylaws. together with all covenants. 
conditions, and restrictions herein conceiT'ing the Association or Association 
Prope~. shall be suspended unless and until the County revokes such 
dedication and/or assumption. 

F. Subject to Recital E above, Declarant intends that all of the P~rty (and all 
portions of the Annexable Property annexed hereto) shall be subject to (i) this 
Declaration and be a part of the general plan for the development, maintenance, 
care, use, and managemen! of the Property, and (ii) certain protective covenants, 
conditions, restrictions, reservations. limitations, easements, equitable 
servitudes, liens, charges, and assessment rights and obligations running with 
the Property as herein set forth. 

NOW. THEREFORE. Declarant hereby declares that the Property (and Annexable 
Property if and when annexed hereunder) shall be held, sold, conveyed, encumbered, 
hypothecated, leased, used, occupied. developed, and improved subject to the following 
easements, reservations. restrictions, covenants, conditions, limitations, architectural 
controls, liens, charges, assessment rights and obligations, representational and voting 
rights, and equitable servitudes. all of which are for the purpose of enhancing and 
protecting the value, attractiveness. and desirability of the Property, estab!i~hing a 
uniform scheme for the orderly, harmonious, and aesthetically pleasing creation of 
MONACO, and protecting and guaranteeing Declaranrs right to control and regulate the 
use. maintenance. and improvement of the Property during Declaranrs development of 
the Project. The covenants, conditions, restrictions reservations, limitations, 
easements. architectural controls, liens. charges. assessment rights and obligations. 
representational and voting rights, and equitable servitudes set forth herein shall (i) run 
with the Property and shall be binding upon all persons having any right. title, or interest 
in the Property, or any portion thereof, whether by fee title, leasehold. ncense, or 
otherwise, and upon their heirs, executors. administrators, legal representatives, 
successors. and assigns; (ii) inure to the benefit of every portion of the Property and 
interest therein; and (iii) inure to the benefit of and be binding upon Declarant. its 
successors and assigns. and each Owner or oiOOr enumerated party and his, her, or its 
respective successors-in-interest as aforesaid. To the extent the Project is deemed to 
be a common-interest community under Chapter 116 of the Nevada Revised Statutes 
(•NRS·). the Project shall be deemed to be a limited expense planned community under 
NRS Sections 116.110368 and 116.1203(1)(b) and subject only to the minimum 
Sections of Chapter 116 required by Section 116.1203(1 )(b) unless otherwise expressly 
stated in this Declaration. To the fullest extent permitted by law. the Project shall cease 
to be a common-interest community andfor planned community upon the County's 
assumpoon of the responsibHity for maintenance of the Association Property as 
provided in Recital E. 

ARTICLE 1 
DEFINITIONS 

Unless otherwise expressly provided, the following words and phrases when used In 
this Declaration shall have the respective meaning herein specified: 
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1.1 

1.2 

1.3 

1.4 

1.5 

1.6 

1.7 

9116/98 

"Annexable Property• shall mean the real property described in Exhibit "A-1" 
attached hereto. together with any additional reaf property added thereto by 
Declarant as permitted by NRS Chapter 116 or other applicable laws. 
including. without limitation, NRS Section 116.2122, all or any portion of 
which may from time-to-time be made subject hereto by Declarant pursuant to 
the provisions of Article 13 herein entitled "Annexation•. 

"Arcbitectural Committee• shall mean the Architectural Committee created 
pursuant to Article 10 herein entitled "Architectural Control". 

·~· or "Areas" shall mean any portion of land within the Property that Is 
other than a Lot. Development Tract. or Association Property (all as defined 
below) and may or may not be a legal lot. "Other Area• shall have the same 
meaning as the word "Area". 

"Articles" shall mean the Articles of Incorporation of the MONACO 
LANDSCAPE MAINTENANCE ASSOCIATION, INC., a Nevada non-profit 
corporation. as filed. or to be filed. in t~ Office of tha Secretary of State of 
the State of Nevada, as may be amended from time-to-time. 

"Asses.c;ments• shall mean those charges levied against each Lot or 
Development Tract within the Property representing a portion of the total 
costs of owning, maintaining. improving. repairing, replacing. managing, and 
operating the Association and the Association Property which are to be paid 
by each Owner to the Association, as provided herein, and may Include, 
without limitation. funds for capital reserve and replacement requirements of 
the Association. as well as funds to provide working capital and to pay the 
ordinary expenses of the Association. "Regular Assessments• may be 
collected semi-annually or on such other periodic basis as determined by the 
Board: "Special Assessmenr may be collected as necessarY to supplement 
the Regula! Assessments; and a "Working capital Assessment" may be 
collected to fund initial operating and capital requirements of the Association, 
all as provided in Article 8 herein. 

Owners 

shall mean the MONACO LANDSCAPE MAINTENANCE 
.......,-~·· INC., a Nevada non-profit corporation, composed of all the 

"Association Prooerty• shall mean (i) those certain parkway and drainage 
areas within the Property and Improvements therein required by the County 
as a condition to approval of the Project. which Improvements may include, 
without limitation, landscaping. sidewalks. Perimeter Walls. and Project entry 
monumentation (ii) certain Specimen Trees and or other En~ Improvements 
(as defined in Section 3.13) to be installed by Declarant withm certain of the 
Lots, and (iii) any other common real property areas within the Property or 
common Improvements which Declarant may elect to improve and/or con11ey 
to the Association for the common use and benefit of the Owners, all as 
designated on any subdivision map or plat Recorded by Declarant for the 
Property or any portion thereof, and/or as identified in this Declaration, in any 
amendment to this Declaration, or in any Declaration of Annexation Recorded 
pursuant to Article 13 hereof. or in any Deed to the Property, or any part 
thereof. executed by Declarant After Recordation of a Declaration of 
Annexation for such Association Property by Declarant and conveyance of 
title in, or grant (or assignment) of easement (or other right of access) to such 
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1.9 

1.10 

1.11 

1.12 

1.13 

1.14 

1.15 

1.16 

1.17 

1.18 
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Association Property to the Association, the Association Property shall be 
maintained by the Association in accordance with this Declaration. 

•A,qcjation Rules" means any rules adopted by the Board to implement the 
provisions of this Declaration which concern the Association or the 
Association Property in accordance with the Bylaws. 

"BenefieiaJY' shall mean a mortgagee under a mortgage or a beneficiary 
under a deed of trust. as the case may be. and the assignees of such 
mortgagee or beneficiary. 

"Board" shall mean the Board of Directors of the Association elected In 
accordance with !he Bylaws of the Association and this Declaration. 

"Builder" shall mean a Person who is an Owner and who has acquired a 
Development Tract from Declarant for the purpose of construt1ing 
Residences and other amenities incidental thereto upon the Lots established, 
or to be established, within the Development Tract and thereafter renting, 
leasing. and/or selling such Residences. "Developer" shall have the same 
meaning as "Builder". 

"Bvlaws" shall mean the Bylaws o~ the Association as such Bylaws may be 
amended from time-to-time. 

·eomrnon Exoooses· means expenditures made by, or financial liabilities of, 
the Association and incurred as required or permitted by this Oeclaration, the 
Articles, or the Bylaws, including, without limitation, the costs of owning, 
maintaining. managing, operating, repairing, and replacing the Association 
and the Association Property. together with any allocations to reserves. 

"Construction Activjties" mean any construction (new. renovated, or 
rei'IKldeled) activity, additions. alterations, grading, filling, excavations, and all 
other development and construction type activities as more particularly 
detailed in Article 10 hereof entitled "Architectural Control". 

"Count>( shall mean the County of Clark, Nevada. 

"Declarant" shall mean and refer to LEWIS HOMES - CARLYLE VENTURE, 
L.L.C., a Nevada limited liability company, and its successors and assigns so 
designated in a written instrument Recorded by Declarant expressly 
appointing such successors or assigns as the Declarant 

"Declaration• shall mean this Declaration of Covenants, Conditions, 
Restrictions. Reservations. and Easements. as the same may be amended 
from time to time. 

"Deed of Trust" shall mean any ITlOftgage or deed of trust or other 
conveyance of a Lot. Development Tract. or Other Area within the Property to 
secure the performance of an obligation. which conveyanoo will be 
reconveyed or released upon the completion of such performance. The term 
"Mortgage· when used herein shall be synooymous with the term "Deed cf 
Trust". 
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1.20 

1.21 

1.22 

1.23 

1.24 

1.25 

1.26 

1.27 
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"Desion Guidelines" shall mean any rules, regulations, or guidelines which 
may be adopted by the County, Declarant. or the Architectural Committee 
from time to time and which provide criteria for the construction, maintenance, 
repair, removal, andfllf modification of Improvements within the Property. 
Except for Design Guidelines adopted by the County, in the event of any 
discrepancy or conflict between the Design Guidelines and this Declaration, 
the provisions of this Declaration shall prevail. 

"Develooer" shall have th& same meaning as "Builder". 

"Development Traer shall mean an area within the Property, or portion 
thereof, that is, or is intended to be. established as a legal subdivision 
composed, or to be composed. of five (5) or more Lots, and tc be developed 
and built upon by a Builder or Developer. 

"Familv" shall mean (i) a group of natural Persons related to each other by 
blood or legally related to each other by marriage or adoption, or (ii) a group 
of natural Persons not all so related who maintain a common household in a 
Residence on a Lot. 

"Goyeming Qocuments" means this Declaratlon, the Articles, t'le Bylaws. any 
AssociatiOn Rules, an<i any other documents that govern the operation of the 
Association. 

"lmprovernenr shall mean all structures, buildings, and appurtenances 
related thereto of every type and kind. Including but not limited to, buildings 
and structures: walkways, paths, and trails; garages and carports; decks and 
patio covers: roads, driveways, parking areas, sidawalks and pavement; 
street lights: exterior stairways and landings; pools: mail and other kiosks; 
trash receptacles; _grading; excavation, fill or similar variance from established 
grade{s) of a Lot. Development Tract. or Othe.· Area within the Property; entry 
monumentation and related features: fences and walls; stairs, decks, and 
windbreaks; landscaping of any and all types and kinds, hedges, plantings, 
planted trees and shrubs; sprinkler pipes and heads: drainage facilities; and 
all other exterior fixtures and/or equipment Improvements shall also mean 
and refer to all additions and/ur modifications to the exterior of an 
Improvement, including. but not limited to. (i) painting or staining the e>.terior 
surface of any Improvement; (ii) changing the roofing material on any 
Improvement; and/or (iii) building, constructing, installing, altering, or 
replacing, as the case may be, any of the aforesaid. 

"Included Prooerty• shall mean those portion(s) of the Annexable Property 
from time to time made subject to this Declaration as provided In Article 13 
hereof entitled •Annexation". 

"Land Use CIS!SSificatlon• shall mean the land use or zoning classification or 
other related or similar designation granted by the County under its 
Ordinances for the Property, or any portions thereof. 

·.I.Ql" shall mean any legal, subdivided lot of land within the Property shown 
upon any Recorded subdivision map or parcel map intended for the 
development. use. and occupancy of a Residence. A Lot may contain 
Improvements thereon. The term "Lot" as used herein shall further be 
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1.28 

1.29 

1.30 

1.31 

1.32 

1.33 

1.34 

1.35 

1.36 

1.37 

1.38 
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deemed to have the same meaning as "Unit" in Chapter 116 of the Nevada 
Revised Statutes, Section 116.11039. 

"Maintenance Fund!l" shall mean the accounts created for the receipt and 
disbursement of the funds of the Association pursuant to Article 9 hereof 
entitled '"The Association: Use of Funds". 

"Manaae['" shall mean any person, finn, or agent, whether an employee or 
independent contractor, employed or engaged by the Association pursuant to 
the Bylaws and this Declaration, and del99.ated any of the duties, powers, 
and/or fu:1ctions of the Association as lim1ted by this Declaration and the 
Bylaws. 

"Member" shall mean 8\/ery Owner (including Declarant and any Builder) who 
holds a membership in the Association pursuant to this Declaration, the 
Articles. and Bylaws. Member appli$ only to Owners of Lots or Development 
Tr2cts. 

"Mortgaae• shall mean any mortgage or deed of trust or other conveyance of 
a Lot, Development Tract. or Other Area within the Property to secure the 
performance of an obligation, which conveyance will be reconveyed cr 
released upon the completion of such performance. The term "Deed of Trust" 
when used shall be synonymous with the tenn "Mortgage•. 

"Notice and Hearing" shall mean written notice and a hearing before the 
Board, or the Architectural Committee, as applicable, at which the Owner (or 
party) concerned shall have c:n opportunity to be heard in the manner 
provided in this Declaration or the Bylaws. 

"Ordinao@"" shall mean the Oidinances of the County of Clarit, Nevada, 
including all codes, regulations and other municipal enactments. 

"Qw!.ler" shall mean the Person or Persons, Including Declarant. holding a fee 
simple interest to a Lot, Development Tract, or Area which is a part of the 
Property. but exc!udin!J those persons holding title only as security for the 
performance of an obligation other than sellers under Installment land sale 
contracts. Owner shall include a Builder or Developer. 

"Pertmeter Walls" shall mean walls or fences improved by Declarant and 
located within the paricway areas that are part of the Association Property. 
Except as set forth in Section 3.12 herein. the Pertmeter Walls shall be 
maintained by the Association. 

"Person· shall mean a natural individual, a corporation, partnership, trust, 
limited liability company. or any other legal entity as recognized by Nevada 
law. 

"Phase· shall mean a portion of the Annexable Property made subject to this 
Declaration. The initial Property subject hereto shall ba considered a Phase. 

"Project" shall mean the PI'Cperty and all portions of the Annexable Property 
annexed hereto, improved pursuant to the Monaco Project Plan. The Project 
(indusive of the r.>roperty and all Annexable Property) may contain a 
maximum of one thousand three hundred thirty-seven (1,337) Lots. 
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1.39 "Project Plan• shall mean the mal>1er plan of development for the Project as 
set forth on the Monaco master development plan per Zone Change ZC-
1270-97 and Tentative Subdivision Map No. TM 0207-97, as may be 
amended from time to time by Declarant 

1.40 "Property" shall mean all of that real property described in Exhibit "A" and any 
and all additions from time to time made thereto of the Annexable Property as 
permitted by this Declaration, Including the Association Property. 

1.41 "Record". "Recorded".·~·. and "Recordation" shall mean. with respect to 
any document. the recordation or filing of such document in the Office of the 
Recorder of Clark County. Nevada. 

1.42 "Residence" shall mean a dwelling located on a Lot intended for occupancy 
by a Family. 

1.43 "Soecimen Trees" means those certain trees which may be installed by 
Declarant within certain of the Lots and maintained by the Association as set 
forth in Sectiol13.13 herein. 

1.44 ·suoolemental Declaration" shall mean any dedaration of covenants, 
conditions. restrictions. reservations. and easements or similar document 
supplementing this Declaration which is Recorded. 

1.45 "Voting Power" shall mean the total number of votes that are eligible to be 
cast by all the Members. 

ARTICLE2 
PROPERTY: DEVELOPMENT. OPEBATION ANQ EFFECT 

2.1 Oeve!ooment in GeneraUDec!arant Rights. Declarant intends thc.t the 
Property. and all portions of the Annexable Propel'!)' annexed hereto, shall be 
developed (i) consistent with the Project Plan. as the same may from time to 
time be modified by Declarant. in its sole discretion. with the approval of the 
County and any other governmental agencies having relevant jurisdiction 
thereof, (ii) the Design Guidelines. i! adopted (iii) this Declaratioo, and [IV) the 
Ordinances of the County, and (v) any Association Rules adopted by the 
Board as provided in the Bylaws. Declarant intends to subdivide, improve. 
and develop the Property or portions thereof in stages. Phases. or increments 
over an extended period of time. Such actions on the part of Declarant may 
include, without limitation. the overall mass grading of the Prope~. 
installation of infrastructure. water. sewer. drainage. and othu publiC 
improvements and u'Jiities. improvement and lar.dsC9ping of Association 
Property. ar.d construction of Residences and incidental Improvements. 
Declarant may elect, from time to time. to contract to sell, option to sell. ~II. 
or lease all or portions of the Property to one or more Developers or Builders 
for the building of Improvements respectively on portions of the Property. 
Without limiting the foregoing. and except as otherwise provided to the 
contrary herein. Declarant reserves. for its benefit. as to the Property and 
Annexable Property, (a) all Development Rights set forth in NRS Section 
116.11034. including. without limitation. the rights set forth in Article 13 herein 
and the rights set forth in NRS Section 116.2122, and (b) all Special 
Declarant's Rights set forth in NRS Section 116.110385. Unless otherwise 
expressly provided herein. the time for Declarant's exercise of such 
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Development Rights and Special Declarant Rights shall commence upon 
recordation of the Declaration and expire on the fifteenth (15th) anniversaty of 
such Recordation. Except as otherwise expressly provided herein, Declarant 
may exercise such Development Rights and/or Speciai Declarant Rights with 
respect to any portion of the Property or Annexable Property and at different 
times; Declarant makes no assurances regarding the order in which such 
portions of the Property or Annexable Property will be subjected to the 
exercise of such rights or regarding the property boundaries of such portions 
of the Property or Annexable Property (except the legal descriptions thereof 
set forth 1n E:xhibits A and A-1 hereto). Except as otherwise expressly 
provided herein, Declarant may further exercise any Development ~ht{s) as 
to any portion of the Property or Annexable Property without exercismg such 
right(s) in all or in any other portions of the Property or Annexable Property. 

2.2 Association Resoonsibiltlles. The sole purpose of the Association is to 
provide for the maintenance, repair, improvement, upkeep, replacement, 
preservation, and day-to-day operation of the Association Property as further 
set forth In Article 6. The Association Property Initially includes those 
parkway areas, including any Perimeter Walls located therein, together with 
any Specimen Trees, all as identified on Exhibit ·a· attached hereto. The 
Association Property shall thereafter include any additional parkway areas 
(including any Perimeter Walls located therein) within the Annexable Property 
as required by the County. together with any other common real property 
areas and/or Improvements within the Project, including, without limitation, 
any additional Specimen Trees. which Declarant may elect to improve. annex. 
and convey to the Association for th9 common use and/or benefit of the 
Owners oi the Property, as provided In Section 1.7 and Article 13. The 
Association's responsibility to maintain any Association Property shall 
commence when Declarant Records a Declaration of Annexation covering 
such property in accordance with Article 13 and conveys title or grants (or 
assigns) an easement (or other right of access) to such Association Property 
to the Association. Until such Recordation and conveyance or grant, the 
Declarant shall maintain any such property at Declaranrs cost and expeMe. 

2.3 ~ This Declaration is intended and shall apply to (a) al of the Property 
described on Exhibit "A", (b) all of the Association Property described on 
Exhibit ·a·. and (c) those portions of the Annexable Property described in 
Exhibit "A-1" added hereto from time to time pursuant to Article 13. . 

ARTICLE3 
PROPERTY: USE RESJRICDONS,AND LIMITATIONS 

Subject to the exemptions of Declarant as set forth in this Declaration, the Ordinances 
and approvals of the County, and the limitatJons as set forth in Article 15 hereof entiUed 
"Mortgagee Projection•, respectively. all real property within the Property shall be held, 
developed, leased, rented, sold, used, occupied, and enjoyed subject to the following 
limitations and restrictions: 

3.1 

3.2 

9/16/98 

No VIOlation of law. Nothing shall be done or kept in or on the Property whfch 
would be in violation of any law, Ordinance, or this Declaration. 

Noxious Activity: Animals. No noxious or offensive activity or noise shall be 
carried on upon any Lot nor anything be done thereon which may be or may 
become an annoyance or nuisance to any Owners. No animals or fowl, other 
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than household pets, shall be kept or maintained on the Property or any 
portion thereof, and none shall be kept, maintained, or raised within the 
Property for commercial purposes. 

3.3 No Institutional Use. No Residence may be used for a pubfic boarding house, 
sanitarium, hospital, asylum, or institution of any kindred nature, or any use 
not permitted by local law. 

3.4 No Mining or Drilliog. No derrick or other structure designed for use in boring, 
mining, or quarrying for oil, natural gas, or precious metals shall ever be 
erected, maintained, or permitted upon the surface of any Lot, nor shall any 
boring, mining, quarrying or similar operations be performed within five 
hundred (500) feet of the surface of the Property except, however, that use by 
the Declarant of any geothermal energy source shall not be prohibited by this 
Section. 

3.5 No Electrieal Interference. No ele<.tronic devices which may unreasonably 
interfere with television or radio reception of any Owner shall be located, 
used. or placed on any portion of the Property. 

3.6 Off·ROad Vehicles. No unlicensed motor vehicles, inoperative motor vehicles. 
long term parked vehicles (long term means typically not moved at least once 
a week), or boats shall be placed or located in the driveway or front yard area 
of any Lot. or in any side yard area in front of that lina created by extending 
the front of the residence footprint to the side property lines. Without limiting 
the foregoing, na Person shall park (other than temporarily while providing a 
service for a Lot}, store, or keep on any street with1n tha Property any large 
commercial type vehicle (including, but not limited to, any dump truck, cement 
mixer truck, oil or gas truck, or defive:y truck). 

3.7 Sight-Line Limitations. No fence, wall, hedge, or shrub planting which 
obstructs slghtlines at elevations between two (2) and six (6) feet above the 
roadways within the Property shall be placed or permitted to remain on any 
comer Lot within the triangular area formed by the street property lines and a 
line connecting them at points twenty-five (25) feet from the intersection of the 
street lines, or, in the case of a round property comer. from the intersection of 
the street property Jines extended. The same slgiltline limitations shall apply 
on any Lot within ten (10) feet from the Intersection of a street property hoe 
with the edge of a driveway or alley pavement No tree shalf be permitted to 
remain within such distances of such Intersections unless the foliage line is 
maintained at sufficient height to prevent obstruction of such slghtlines. 

3.8 ~· Each Owner of a Lot agrees that he will permit free access by 
Owne'5 of adjacent or adjoining lot.'l to slo~ or drainage ways located on 
his Lot, which affect said adjacent or adjo1nir.g Lots, when such access is 
reasonably necessary for the maintenance or permanent stabilization of said 
slopes, or maintenance of the drainage facilities for the protection and use of 
property other than the Lot on which the slope or drainage way is located. 

3.9 Drainage. Each Owner of a Lot agrees that he will accept the burden of, and 
not in any v.-ay interfere with. the established drainage pattern over his lot or 
from adjoining or other Lots over his Lot, or in the event it is necessary to 
change the established drainage, that he will make adequate provisions fur 
proper drainage over his Lot No structure or other material, lncludiHg a wall 
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or fence. shall be placed or permitted to remain which may damage, Interfere 
with, obstruct. or retard the flow of water through drainage channels. or which 
may change the direction of flow of such channels. Without limiting the 
foregoing. each Owner shall use his reasonable efforts to prevent surface 
drainage on his Lot from accumulating behind a wall or fence in order to 
prevent or minimize the penetration of such water through or under the wall or 
fence and any staining of such wall or fence. r-or the purposes of this 
Declaration. •estabHsheif• drainage is defined as the drainage which occurred 
at the time the overall grading of the Property. including, if applicable. the 
landscaping of each lot within the Property, was completed by Declarant 

3.9.1 if water drains toward the house or ponds against a Residence, 
there is a possibility for damage to the structure. Each Owner 
shall be responsible to maintain all grading, landscaping, and 
hardscaping in such a manner as to keep water away frOm the 
foundation of the Ownefs Residence. 

3.9.2 

3.9.3 

3.9.4 

3.9.5 

Each Owner of a Lot agrees. as a part of the acceptance of the 
burden of the established drainage pattern over his Lot from 
adjoining or other Lots, to maintain any yard drain inlet and all 
other drainage features and improvements located on his Lot in 
a clean and fully functioning state. unblocked ana free of silt and 
debris. 

Each Owner of a Lot agi"EiflS that in the event any slopes located 
on his Lot have been planted !or stabilization of said slope or 
slopes and/or to comply with jurisdictional agencies' 
rt;quirements, Owner shall adequately water and continuously 
maintain said slope or slopes. 

Each Owner of a Lot agrees that in the ovent that any slopes or 
other area(s) located on said Ownefs Lot or elsewhere in the 
Property have had rip-rap. ground cover. or any other 
stabilization technique installed for the purpose of stabnization 
of slopes and/or as part of the drainage system for the Property, 
the Owner shall take no action that will remove. dislocate, wash 
out. cover up. or in any other way disturb or Interfere with the 
proper functioning or installation of such material. This 
provision includes the installation. and/or maintenance of block 
walls and/or wood fences, Including all retaining walls. Further, 
Owner ~rees to restore said material to its condition when 
original~ mstalled if any material is damaged, dislocated, or has 
its functroning impaired in any other way. 

In the event that an Owner of a Lot alters the grading of his Lot 
within ['Ve feet of its property line, and this alteration results in a 
slope steeper than one foot vertically to three reet horizontal, 
that srope must be stabilized mechanically in order to protect the 
adjoining Lot However. nothing in this Section shall be 
construed to prevent any such alteration in any manner. with or 
without retaining walls. by the Declarant, in canying out the 
development and improvement of the Property. 
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3.9.6 Each Owner agrees to comply with and assume responsibility 
for anything done or required to be done in compliance with the 
plans filed by Declarant with respect to the National Pollutant 
Discharge Elimination System (NPDESl and Declarant's Storm 
Water Pollution Prevention Plan (SWPPP). Each Owner shall 
assume all responsibility and liability relating to the prevention of 
pollutant discharge, including soil materials, from such Ownel's 
lot 

3.10 l,.andscaoino. Each Owner of a Lot agrees to install landscaping within nine 
(9) months on his lot and to keep and maintain it so as to prevent erosion 
and to present an attractive and pleasing a~pearance at all times. 

3.11 Declaronrs Acces.c;. Each Owner of a Lot agrees that he will permit free 
access upon such lot by Declarant for the purpose of remedying any default 
under, or enforcing any provision of, this Declaration, arrd Declarant shall 
have the right, but not the obligation, to take affirmative action pursuant to this 
Section. Each Owner further agrees to permit Declarant, its successors or 
assigns, to enter onto such Ownel's lot and to add or remove earth therefrom 
in order to comply with grading plans approved by any authorized local 
agency, which plans apply to the Property or any of the Annexable Property 
owned by Declarant. its successors or assigns. 

3.12 Walls a!!d Fens;es. Subject to the terms of this Section 3.12, each Owner of a 
Lot upon which all or a portion of a wall and or fence may be located, agrees 
to maintain. paint. and repair as needed said walls and/or fences. Wrthout 
limiting the foregoing, each Owner of a Lot, Development Tract, or Other Area 
bounded by a Perimeter Wall constructed between such Ownel's property 
and an exterior boundary s';eet, Association Property, or property not part of 
the Project. shall be responsible for maintaining the interior portion of said 
Perimeter Wall in good condition and state of repair, and by acceptance of a 
deed to such Ownel's lot. agrees to so perform such maintenance and 
repair. The maintenance of the exterior portion of the Perimeter Walls, 
together with the repair or replacement of such Perimeter Walls (except for 
damage caused by t!Je Owner of the Lot adjacent to such Peiimeter Wall), 
shall ba the responsibility of the Association and shall be a Common Expense 
of the Association. All fences or walls located on the boundary line between a 
Lot and another Lot shall be deemed to be •common walls• and constructed 
and maintained in good condition and repair at the joint cost and expense of 
the respective adjacent Owners. All other fences cr walls not described 
above and located on the boundary line of a Lot shall be maintained in good 
condition and repair at the sole cost and expense of the Owner of such Lot. 

3.13 Entrv Monumenta!ion/Soecjmen Trees. Declarant reserves the right and 
easement, for the benefit of Declarant, Association, and their respective 
successors and assigns. without any obligation or duty to do so, in, over, and 
under the Lots. including the right of reasonable ingress and egress, to install, 
maintain, repair, replace andfor remove landscaping, including any Specimen 
Trees, and/or entry monumentation which Identifies the Project, including any 
incidental improvements related thereto such as irrigation. drainage, or 
lighting improvements (collectively the •entry Improvements•). Grantee shall 
not take or permit others to take, any action that would damage, change, or 
modify the Entry Improvements during the term of this easement and shall not 
modify, trim, cut. damage. remove, relocate or otherwise tamper with the 
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Entry Improvements, without written consent or Declarant or the Board. This 
easement and right shaD continue unless and until the Recordation of a 
quitclaim deed by Declarant or Association releasing its rights under this 
easement, whereupon the Entry Improvements shall cease to be As$oclation 
Property and the terms of this Section 3.13 (and all other provisions of this 
Declaration concerning the Entry Improvements), shall cease to be of any 
force or effect. 

3.14 Declarant lnde!IInitv. Each Owner shall Indemnify, defend, and hold harmless 
Decla:ant from an~ loss, liability, or expense related to damage to any public 
Improvements, utility Improvements, Entry Improvements, or Association 
Property caused by sucl1 Owner, its agent. contractor, employees, or guests. 
This indemnity shall apf?IY prior to acceptance of any Improvements by 
jurisdictional agencies, utilities, or the Association and release of any financial 
security provided by Declarant, and at any time thereafter for which Declarant 
may be held responsible or liable. 

3.15 

3.16 

9/16/98 

Each Owner is advised that Declarant is often held financially responsible for 
damage to such Improvements even after transfer of title to a jurisdictional 
agency, utility or the Association and conveyance of Lots to ONilers. Also, 
even if not financially responsible, release of financial security provided by 
Declarant for such things as recordation of final maps is often held up 
pending repair of such lmprovements. Examples of instances where this 
provision may apply are damage to sidewalks, drive approaches, curb and 
gutter, or landscape areas caused by an Owner's landscaping activity, moving 
vans, or s.vimmin!J pool construction. If, in the determination of the Declarant 
in its sole discretion, such repair work is not performed In a timely manner, 
Declarant or its assigns may perform such repair work. Such Owner(s) shall 
reimburse Declarant for all expenses incurred in repairing such damage in an 
amount equal to the sum of such ex,eenses plus interest at an annual rate 
equal to the lesser of ten percent (10 Yo) per annum or the maximum Interest 
rate that can be charged by law. Interest shall begin on the day on which 
such work is deemed by Declarant. in its sole discretion, to be complete. 
Such reimbursement shall be due and payable upon written demand by 
Declarant 

Damage. In the event of any damage to any wall, fence, or landscaping on or 
adjacent to an Owner's Lot for which it is the Owner's responsibility to repair 
or replace, such repair or replacement shall be done in a timely manner and 
shall as much as practical be similar to the original improvement and match 
adjoining improvements. 

Declarant's Exemption. Wrthout limiting the generality of l'le exemption 
provided to Declarant under Section 11.2 of this Declaration, nothing 
contained in this Article 3 shall be construed to prevent the construction, 
installation, erection, maintenance, and use by Declarant. or its duly 
authorized agents or contractors. of structures. Improvements, Signs. and any 
oU..er devices, vehicles, and equipment when, where and as deemed by 
Declarant, in its sole discretion, to be necessary or convenient for the 
developmenl use. and/or sale of the Property. 
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4.1 

4.2 

4.3 

4.4 

4.5 

9/16198 

9B09Z 1 ~oziJZD 

AATICLE4 
PROPERTY: EASEMENTS AND RESTRIC"C!ONS 

Reservation of Easements. Declarant expressly reserves for the benefit of all 
of the Property and the Association Property reciprocal easements for 
access, ingress, and egress for Declarant, all Owners, and the Association to 
and from t.'leir Lot, Development Tract, or Area, or to and from the 
Association Property, for the installation and repair of public utility services; 
for minor encroachments of Improvements constructed on the Property or 
Association Property, including, without limitation, walls and fences; for 
drainage of water in accordance with the established drainage (defined In 
Section 3.9) over, across and upon adjacent Lots, Development Tracts, or 
Areas, and the Association Property resulting from the normal use of the 
Property or Association Property; and for necessary maintenance and repair 
of the Association Property. Such easements may be used by Declarant, the 
Association. all Builders, and all other Owners, their guests, occupants, 
tenants, subtenants, licensees, and invitees and Mortgagees. 

Qedarant Easement Declarant expressly reseJVes, for the benelit of 
Declarant. the right and easement to enter on and use all Lots, Development 
Tracts, Areas, and the Association Property to complete Declaranrs 
development of the Property and to market the Project. including, without 
limitation, the right to maintain offices for sales and management. model 
homes on Lots. and signs and/or entry monumentation, including the Entry 
Improvements, on the Association Property or any Lots to advertise the 
Project as setforth in NBS Section 116.2115. 

Association ~ Enqoachrnen; easement. If any portion of any 
Improvement to e Association Property constructed by DeQarant 
encroaches upon any lot or Development Trect. an appurtenant easement 
for the encroachment and for the maintenance of same, so long as it is 
maintained in useable condition, shall exist over the burdened Lot(s). In the 
event any such encroaching Improvement is partially or totally destroyed and 
then rebuilt substantially identical to the destroyed Improvement. such 
encroachment into the immediately adjacent Lot(s) due to such construction 
shall continue to be permitted and an easement for such encroachments and 
the maintenance thereof shall thereafter continue to exist 

lot Encroachment Easement. An easament apP'Jrtenant shall exist over all 
adjoining Lots and the Association Property for the purpose of 
accommodating any encroachment of Improvements constructed by 
Declarant on a Lot due to engineering errors, errors in original construction, 
settlement, or shifting of structures, or any other cause so long as such 
encroachments shall exist. However, except for minor encroachments as 
described in Section 4.1, in no event shall an easement for encroachment 
exist in favor of an Owner if said encroachment occurred subsequent to lhe 
original conmruction by ~arent due to the negligence or willful misconduct 
of said Owner. In the event an Improvement on any lot is partially or totally 
destroyed, and then repaired or rebuilt substantially Identical to the destroyed 
Improvement. there shall be easements appurtenant over adjacent Lots for 
the construction and maintenance of said Improvements. 

Public Record Easements. Each Lot, Development Tract, or Area Is hereby 
declared to be subject to all the easements, dedications, and rightlK>f-way 
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granted or reserved in, on, over, and under the Project as shOWil on each 
subdivision map or parcel map subdividing the Property or otherwise 
contained in the public Records of the County. 

4.6 power To Grant Easements· Declarant (so long as Declarant owns any 
portion of the Property) shall have the power to grant and convey to any third 
party easements and rights-of-way in. on, over, or ur.der any Lots, 
Development Tracts. Areas. and the Association Property for the purpose cf 
constructing, erecting, operating, or maintaining lines, cables, wires, conduits, 
or other devices for eleclricity, cable television, analog and/or digital 
communication. power. telephone. and similar purposes. public or private 
sewers. storm water ponds. drains and pipes. water systems. sprinkling 
systems, water, heating and gas lines or p1pes, and any similar public or 
quasi-public improvements or facilities which may be reasonably necessary 
or beneficial to the Project. Each Owner. in accepting a deed to a Lot, 
Development Tract. or Area expressly consents to such easements and 
rights-of-way and authorizes and appoints Declarant (so long as Declarant 
owns any portion of the Property) as attorney-in-fact of such Owner to 
execute any and all instruments conveying or creating such easements or 
rights-of-way. 

4.7 Amendment To Eliminate Es>sements. This Declaration may not be amended 
to modifv or eliminate the easements reserved herein without the prior written 
approval of Declarant for so long as Declarant (or any affiliate or subsidiary of 
Declarant) owns any land within the Property, and any attempt to modify or 
eliminate this Section shall likewise require the prior written approval of 
Declarant 

ARTICLES 

5.1 Omanization. The Association has been. or will be, organized under the 
Nevada non-profit corporation law. The Association is charged with the 
duties and vested with the powers prescribe<! and limited by the Articles, 
Bylaws. or this Declaration. Neither the Articles nor Bylaws shall. for any 
reason. be amended or otherwise changed so as to be inconsistent with this 
Declaration. If there should exist any ambiguity in any provision of the 
Articles or Bylaws. then such provision shall be ronstrued, to tl'!e extent 
possible. so that such provision shall be consistent with the provisions of this 
Declaration. 

5.2 Membership. The Members of the Association shall be each Owner 
(including Declarant) of one (1) or more Lots. Development Tracts, or Areas 
within the entirety of the Property. Membership applies to all of the land 
within the Property; however. membership does not include nor apply to 
public cr governmental agencies or instrumentalities owning tiUe to 
Association Property. Member.:hip in the Association shall be subject to this 
Declaration. Nevada law. tha Articles, and the Bylaws. All memberships in 
the Association shall be appurtenant to the real property interest owned by 
each Member as an Owner. Membership in the Association shall not be 
assignable. except to a Person to whom title to an interest in the Property has 
been trdnsferred. Any attempt to maka a prohibited membership transfer 
shall be void and will not be reflected on the books of the Association. 
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5.2.1 A Member who has t.old his real property interest within the 
Property to a contract purchaser ui'K!er an instaDment land sale 
contract shall be entiUed to delegate to such contract pun:haser 
his membership right in the Association. Such delegation shall 
be in writing and shall be delivered to the Board before such 
contract purchaser may vote. However, the contract seller shall 
remain liable for all charges and assessments attributable to his 
Lot. Development Tract, or Area until fee tiUe thereto is 
transferred. If the Owner of any Lot. Development Tract or Area 
fails or refuses to transfer the membership registered In his name 
to the purchaser thereof upon transfer of fee title thereto, the 
Board of Directors shall have the right to record the transfer upon 
the books of the Association. The Board may levy a reasonab!e 
transfer fee against any new Member and its Lot. Development 
Tract. or Area (which fee shall be added to the Regular 
Assessment chargeable to such new Member) to reimburse the 
Association for the administrative costs of transferring the 
membership to the new Member on the records of the 
Association. 

5.3 Notification. Upon the sale or conveyance of a Lot, Development Tract, or 
Other Area within the Property, the transferer thereof whether Declarant, a 
Builder, a Developer or other Owner. shall, within thirty (30) days of such 
transfer, notify in writing the Association thereof of such transfere3's name 
and address and identification of the property so transferred. The foregoing 
applies !O transfers from Declarant as well as transfers by any Owner, Builder 
or Deve1oper. 

ARTICLES 
THE LANDSCAPE MAINTeNANCE ASSOCIATION: FUNCTIONS 

6.1 Limited Powers and Duties- The Association, acting by and through its Bo<trd, 
shall have the following limited powers and/or duties: 

6.1.1 Repair a!!d Maintenance of Association ProPfrJy. The power and 
duty to own. p!ant. upkeep. restore. replace. manage, improve, 
rnatntain and/or repair, as required by the County, the 
Association Property and all Improvements thereon in a safe, 
sanitary and attractive condition and in good worldng order and 
repair, and to pay for utilities. gardening, and other necessary 
services therefor. All of the foregofng obligations of the 
Association shnll be discharged when and in such manner as the 
Board shall determine in its judgment to be appropriate. 

(a) Notwithstanding the foregoing, the Association Property 
shall not indude, and the Association shall have no 
responsibUity to provide, the services referred to herein 
with respect to any parkway areas, or Improvements 
therein, or general common areas or Improvements 
overall within the Project, which are maintained by, or 
accepted for maintenance by, the County or any other 
governmental agency or entity. 
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6.1.2 

6.1.3 

6.1.4 

6.1.5 

6.1.6 

9116198 

Assessments. The power and duty to lev-1 Assessments and 
related charges on the Owners of all of the Property in 
accordance with Article 8 and to enforce payment of such 
Assessments, including establishment and foreclosure of lien 
therefor, all in accordance with this Declaration and Nevada law. 
Declarant reserves the right, but not the obligation, to enter Into 
an agreement with the Assoclatlon to subsidize, for the period 
defined in the subsidy agreement, all or any portion of the costs 
and expenses of the Association in lieu of the Association levying 
Assessments hereunder to pay for such subsidized costs or 
expenses. 

Easements and RiQhts-of-Way. Subject to approval by the 
County, the power. but not the duty, to 11rant and convey to any 
Person easements and rights-of-way rn, on, over, under, or 
through the Association Property for the purpose of constructing, 
erecting, operati~. or maintaining thereon, therein, ;md 
thereunder any public or quasi-public Improvements or facilities. 

Manager. The power, but not the duty. to employ or contract with 
a professional manager or management company, in accordance 
mth NRS 116.31139. to perform all or any part of the duties and 
responsibilities of tile Association ("Manager"). and the power. 
but not the duty, to delegate its powers to the Manager, 
committees. officers and/or employees. Any such management 
agreement. or any agreement providing for management type 
services by Declarant to the Association. if ente:red into during 
the Declarant Control Period. shall be terminable by the 
Assoclatioo, acllng through the Board, upon not less !han ninety 
(90) days' prior written notice. and without penalty. at any time 
after the Members of the Board. elected pursuant to Section 7.3.1 
below take office. 

Construction on Association Property. Subject to approval by the 
County, the power, but not the duty, by action of the Board, to 
ronstruct new Improvements or additions to the Association 
Property or demolish existing Improvements. 

legal and AC@untino Servjoos. The power, but not the duty, if 
deemed appropriate by the Board or required by a governmental 
agency, to retain and pay for legal and/or accounting services as 
may be necessary or proper in the operation of !he Association, 
or in perfOrming any of the express duties or rights of the 
Association set forth in this Article 6; provided, Mwever, the 
Association shall not initiate any such litigation, or incur any 
litigation expenses, including attorneys' fees, in connection with 
the initiaoon of such li!lgaoon. without the approval of the 
Declarant (during the Declarant Control Period) and a majority of 
the Voting Power of the Association. Such approval of the Voting 
Power of the Association shall not be necessary if the judicial 
proceedings are initiated (i) to co!lect any unpaid assessments 
levied pur.suant to the Declaration. (ii) to enforce the Governing 
Documents. (iii) to proceed with a counterclaim, or (iv) to protect 
the health, safety and welfare of the Members. Notwithstanding 
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anything to tt)e contrary in this Declaration or the other Governing 
Documents. the Association shall have no right or power to 
prosecute or promote any litigation in its name, or on behalf of 
any Members. concerning any real or personal property, or injury 
or damage related thereto. other than concerning the Association 
Property. and such litigation concerning such property other than 
the Association Property may not be the subject of any meetings 
of the Members or meetings of the Board. 

6.1.7 Ne<;essary a!!d Incidental Powey. The power, but not the duty, 
to perform any and all lawful acts incidental to and rn 
furtherance of the Association's exercise of its express powers 
set forth in Sections 6.1.1 to 6.1.6 above which the Association 
deems necessary or proper. 

6.2 Disso!ution/Suspensicn of Association. The sole purpose and reason for the 
formation and existence of the Association is to maintain the common 
parkway areas and other Association Property in satisfaction of a condition 
imposed by the County for approval of the Project. Declarant reserves the 
right to petition the County or other public or quasi-public agency to accept 
the conveyance of and assume the obligation to maintain, in ~rpetuity, such 
Association Property and related Improvements, including, wrthout limitation, 
a general, local or special improveme01t district, or landscape maintenance 
district, or by means of a Supplemental Declaration whereby the costs of such 
County maintenance are paid in whole or in part by the Owners. Such 
reservation by Declarant includes the right by Declarant to unilaterally amend 
the Declaration or record a Supplemental Declaration as necessary to permit 
such maintenance by the County or other public agency and to execute, on 
behalf of the Association and its Members, all documents of conveyance and 
such other documents as may be required by the County to effect the intent of 
this Section including. without limitation. all documents required by NRS 
Sections 278.4787 and 278.4789. Upon the conveyance of the Association 
Property to. and acceptance of the obligation to maintain the Association 
Property by. the County, or such other public ~ency, the Assoclation shall be 
dissolved '" accordance with the Articles, Bytaws. and the NRS and shall 
cease to have any further powers, duties. nghts, or obligations under this 
Declaration and all covenants. conditions, restrictions, reservations, and 
easements herein concemin!1 the Association or Association Property shall 
automatically terminate: provided that if such acceptance by the County is 
subject to revocation by the County, then the Association shall not be 
dissolved but instead shall be deemed inactive and all of Association's rights 
and obligations hereunder. and under the Articles and Bylaws, together with 
all c:ovel'lants. conditions. and restrictions herein concerning the Association 
or Association Property, shall be suspended unless and until the County 
revokes such aa:eptance. Each Owner, by acceptance of a deed to a Lot, 
agrees. as and to the fullest extent required by NRS Section 116.2118 and 
any othar applicable laws, to the foregoing d!ssolution of the ~c:ociation and 
termination of such covenants, conditions. restrictions. reservations, and 
easements concerning the Association and the Association Property without 
the need for any further consent by Buyer. 

6.3 Audit. Any Member, who may be accompanied by an accountant or any 
Mortgal)ee. may at any time and at his own expense cause an audit or 
inspection ta be made of the books and records of the Association inclusive of 
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the examination and photocopying of ail financial and other records of the 
Association, which records shall be made reasonably available to any such 
Member and his authorized agents; provided that such audit or inspection is 
made after a minimum of three (3) days prior written notice to the Board, 
during nonnal business hours, and without unnecessary interference with the 
operations of the Association or Manager of the Association. 

S.4 Indemnity. All members of the Board and officers of the .&.ssociation are 
fiduciaries and subject to the insulation from liabiiity rrovlded for directors of 
corporations by the laws of the State of Nevada. AI members of the Board 
and such officers are required to exercise the ordinary and reasonable care of 
directors of a corporation. subject to the business-judgrr.ent rule. In 
furtherance of and without limiting the foregoing, the .A.ssoclation shall 
indemnify. defend and hold harmless any member of the Board or officer of 
the Association as and to the fullest ext~nt provided in Section 17.8. 

6.5 Annual Mee!inas of Members. A meeting of the Members of the Association 
shall be noticed and held by the Board at least once each calendar year in 
accordance with NRS Section 116.3108. and any amendments thereto. 

6.6 Qyarterty Meetinas of Board. The Bylaws shall provide for and require that 
the Board meet at least once every mnety (90} days in accordance with NRS 
Section 116.3108, and any amendments thereto. 

ARTICLE7 
THE LANDSCAPE MAINTENANCE A$SOC!ATJON: VOTING RIGHTS AND 

7.1 

7.2 

9/16198 

LIMITATIONS 

Voting Meml!ership. Subject to the fi¥~ts s~fically reserved to Declarant as 
set forth in Section 7.2 below. the .RSSOCI8tion shall have one (1) class of 
voting membership. Members (who must be Owners), incruding Declarant, 
shall have a direct voting right 1n the Association e<{Ual to one (1) vote for 
each Lot owned. The vote for each Lot shall be exerc~sed as the OWner(s) of 
the Lot determine(s). but in no event shall more than one (1) vote be cast with 
respect to any Lot The "Voting power" of the Association means all Members 
entitled to vote hereunder. 

Rights ~ed to Declarant. Anything herein to the contrary 
notwithstanding, Declarant reser1es for itself the absolute right. but not the 
duty, to remove. appoint. or elect (i) all members of the Board of Directors 
and (ii) all officers of the Association for the period (the "Declarant Control 
Period") from the inception of the Association through the earlier of: 

7.2.1 

7.2.2 

Sixty (60) da~ after the conveyance of an aggregate of seventy· 
fiVe percent (75%) of the maximum number of Lots that may be 
created within the Property and Annexable Property to individual 
Builders, Davelopers, or Owners other than Declarant (or an 
affiliate or subsidiary of Declarant); or 

FIVe (5) years after any right to add all or any part of the 
Annexable Property to the Property was last exercised by 
Declarant; or 
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7 .2.3 Ftve (5) years aftsr Declarcmt has ceased to offer any of the Lots 
or Development Tracts for sale in the ordinary course of 
business. 

Declarant may designate, on a non-exclusiva basis, the rights above reseiVed 
to one or more other Persons. Declarant may further voluntarily surrender tho 
rights above reserved before termination of the Declarant Control Period but 
in that event Declarant may require, for the duration of the Declarant Control 
Period. that specified actions of the Boartl or the Association. as described in 
a Supplemental Declaration executed and Recortled by Declarant, be 
approved by Declarant before they become effective. 

7.3 Special Rights of Qwners. Subject to the foregoing. not later than sixty (60) 
days after the last conveyance to Owners, other than Declarant. representing 
an aggregate of: (a) twenty-five percent (25%) of the maximum number of 
Lots that may be created within the Property and Annexable PropertJ, at least 
one (1) member of the Boaro and not less than twenty-fiVe percent (25%) of 
all members of the Board must be elected by Owners other than Declarant, 
and (b) fifty percent (50%) of the m~jmum number of Lots that may be 
created within the Property and Annexable Property, at least one-third (1/3) of 
the members of the Boartl must be elected by Owners other than Declarant 

7.3.1 Upon termination of the Declarant Control Period under Section 
7.2 above, the Owners Qncluding Declarant) shall elect the 
members of the Board except a majority of those elected to the 
Board shall be Members elected by Owners other than Declarant 
Thereafter, the Boartl shall elect the designated officers of the 
Association. Upon such election, those persons so elected shall 
immediately tai\e office. 

7.3.2 A two-thirds (213) vote of all Owners present and entitled to vola 
at a meeting of the Owners, if a quorum is present, may remove 
any member cf the Board with or without cause except for a 
member(s) appointed by Declarant 

7.4 Quorum. Unless the Bylaws specify a larger percentage, a quorum shall be 
deemed present at any meeting of the Members if more than twenty percent 
(20%) of the Voting Power of the Members of the Association, including 
Oeclarant. are present in person or by proxy at the beginning of that meeting. 
A quorum shall be deemed present at any meeting of the Board if more than 
fifty percent (50%) of the Board are present at the beginning of that meeting. 

7.5 NoncomolianceiReme<Sy. If an Owner. or a tenant or guest of an Owner does 
not comply with a provision of the Governing Documents concerning the 
Associati;)n or the Association Property, the Board may prohibit. for a 
reasonable time, the Owner, or the tenant or guest of the Owner, from: 

(a) Voting on matters related to the Association. 

(b) Using the Association Property . The provisions of this 
Section do not prohibit the Owner, or the tenant or guest 
of the Owner. from using any vehicular or pedestrian 
ingress or egress to go to or from the Owner's Lot, 
induding any area used for parking. 
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ARTICLES 
THE lANDSCAPE MAINTENANCE ASSOCIATION: ASSESSMENTS AND LIENS 

8.1 TyPeS of Assessments: Personal Obligation. Each Owner (including 
Declarant) of a Lot or Development Tract within the Property, by acceptance 
of a deed or other instrument of conveyance therefor, whether 1t shall be so 
expressed in such deed or such other instrument. Is deemed to covenant and 
agree to pay to the Association such Owner's pro rata allocation of all 
Assessments for Common Expenses levied by the Association including (a) 
the Regular (annual) Assessments {collected monthly, quarterly, semi
annually or otherwise as determined by the Board) as provided In Section 8.3. 
(b) Special Assessments to supplement the Regular Assessments as 
provided in Section 8.5, (c) a Working Capital Assessment to fund initial 
operating and reserve requirements of the Association as provided in Section 
8.6. anclJor (d} other charges and levies as permitted by this Declaration; all 
such Assessments to be established and collected as herein provided. 

a. 1.1 Each Owner's prorata allocation of Assessments shall be 
determined by a fraction, the numerator of which shall be the 
number of Lots in the Property (including all Lots in the 
Annexable Property annexed hereto) owned by Owner, and the 
denominator of which shall be the total number of Lots in the 
Property (including all Lots in the Annexable Property annexed 
hereto). 

8.1.2 All such Assessments, together with interest. costs, and 
reasonable attorneys' fees for the collection thereof, shall be an 
obligation of each Owner and shall be a continuing lien upon 
each Lot or Development Tract within the Property subject 
hereto against which such Assessment(s) is (are) levled. The 
personal obl~ation for Assessments shall not pass to the 
successor-in-t•tle of any Owner unless expressly assumed by it 

8.2 Purpose of Assessments: Annual limitation. All Assessments levied and 
collected by the Association shall be used and disbursed solely for payment 
of the Common Expenses. The annual amount of all Assessments permitted 
under this Declaration, exclusive of any insurance premiums paid by the 
Association. may not exceed $500.00 per year or. if greater. the maxtmum 
amount permitted by NRS Section 116.1203(1){b) and NRS Section 
116.4101(2){g). That maximum amount may be increased as and to the 
extent permitted by NRS Section 116.1115 and NRS Section 116.4101(g). It 
is the express intention of Declarant that the Project be, at all times, a limited 
expense liabUity planned community in accordance with NRS Sections 
116.1203(1)(b). 116.1203(2). and 116.4101{9). and that this Declaration and 
the Project not be subject to any Sections of NRS Chapter 116 except those 
Sections expressly required by Sections 116.1203(1)(b) and 116.1203(2), 
unless otherwise expressly stated in this Declaration. Declarant reasonably 
belie~es in good faith that such maximum stated Assessment will be sufficient 
to pay the expenses of the Association. This Declaration cannot be amended 
to increase the maximum assessment stated in this Sect!on during the 
Declarant Control Period without the consent of all Owners. Thereafter, any 
such amendment shall be subject to the provisions of Article 14. 
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8.3 Regular Assessments: lmoosition. Regular Assessments shall be established 
on a calendar year basis which coincides with the fiscal year of the 
Association. but may be levied and collected as otherwise sot forth herein. 
The first fiscal year of the Associat'.on may be less than a full calendar year. 

9116198 

8.3.1 The Board shall annually e:.iablish or approve a separate 
budget and Regular Assessment for the Lots and Development 
Tracts. Written notice ol the amount of each annual R1!9ular 
Assessment based upon such budget therefor along w1th a 
summary of the budget or copy of the budget. as approved by 
the Board. shall be promptly sent to every Member. A meeting 
of the Members lo consider separate ratification of each annual 
budget must be held not less than fourteen (14) days nor more 
than thirty (30) days after such written notices. The budget shall 
be deemed ratified at such meeting unless a majority of the 
voting power of the Members rejects such applicable budget 
whether or not a quorum of the respective Members shall be 
present at such meeting. If the budget is rejected as aforesaid, 
the last budget therefor so ratified shall continue in effect until a 
new budget is adopted by the Board ar.d ratifJed by the 
Members as aforesaid. 

8.3.2 

8.3.3 

8.3.4 

All installments of Regular Assessments shall be collected in 
advance on a regular basis by the Board, at such frequency 
(e.g. semi-annually) and on such due dates as the Board shall 
determine from time to time in its sole and absolute discretion. 
Regular Assessments may be paid by the Member to the 
Association in one check or in separate checks. 

Regular Assessments as to all of the Property (and any 
Annexable Property after its annexation) shall, commence as to 
the Property (or such Annexable Property annexed) on the date 
the Property is annexed into the Association pursuant to Sec.fion 
13.4; provided Regular Assessments as to the initial Property 
subject to this Declaration described in Exhibit "A" hereto shall 
commence on January 1, 1999. Upon the annexation of any 
additional Association Property, the budget and the Common 
Expenses shall be re-determined and recalculated to take into 
account the increased casts to the Association due to such 
annexation , and the Regular Assessments shall be accordingly 
recomputed by the Board. Each Owner shall be notified in 
writing by the Association of any such change in the amount of 
the Regular Assessments. 

From time to time, the Board of Directors may detem1ine that all 
excess funds remaining at the end o! each calendar year, over 
and above the amounts used for payment of the Regular 
Expenses. may be retained by the Association and utilize<t at 
the di.'!Cretion of the Board to (a) reduce the following year's 
Regular Assessment, (b) add to any reserve fund(s}, (c) a 
combination thereof, or (d) such other use(s) as reasonably 
determined by the Board consistent with this Declaration. 

21 

APP000141



a.4 

8.3.5 Upon dissolution of the Association, whether Incident to the 
abandonment or tennination of the maintenance of the 
Association Property as set forth in Sectlon 6.2 or otherwise, all 
assets of the Association, including anr amollnts remaining in 
any of the Maintenance Funds, shal be distributed to the 
County or other appropriate public agency to be used for 
purposes similar to those for which the Assooation was created. 
In the event that such distribution is refused acceptance by any 
such public agencies, such assets shall be granted, conveyed, 
and assigned to any non-profit corporation, association, trust. or 
other organization organized and operated for such similar 
purpose, or upon written approval of not less th3n sixtv-seven 
percent (67%) of all Members, may be granted to alf of the 
Members by conveyance of an equal, undivided tenancy-in· 
common interest in such assets to each Owner of a Lot 

Reaular Assessments: Allocation. Regular Assessments shall be charged to 
all Owners and shall be secured by the respective Owner's particular Lot or 
Development Tract. The Regular Assessments shall be individually allocated 
to each respective Lot or Development Tract, as fellows: 

8.4.1 The Regular Assessments shall be allocated pro rata among all 
of the lots and Development Tracts of the Property then subject 
to Assessment in accordance with the allocation formula set 
forth in Section 8.1.1. 

8.4.2 Any Development Tract not subdivided into Lots shall be 
deemed to have the number of Lots shown on any tentative 
map applicable to such Development Tract As to Development 
Tracts ha11ing no approved tentative map, then the potential 
maximum number of Residences or Lots thereon allc..wed based 
upon the applicable Land Use Classification and Ordinances 
shall be so utilized for allocation purposes until a tentative 
subdivision map Is approved. The Assessments herein shall be 
on an aggregate lump sum basis as to the Development Tract 
until a final map shall be recorded and individual Lot(s) created, 
if at all. 

8.4.3 Declarant and/or any Builder is obligated to notify the 
Association In writing accompanied by all appropriate Recorded 
or appro..-ed maps, building permits, legal descriptions or the 
like evidencing a confirmation of a change in the number of Lots 
within thirty (30) days of a change or confirmation as aforesaid. 

8.5 Soecial Asses5ments. The Board, with the vote of at least a majority of the 
Members, including Declarant. may levy. in any fiscal year, a Special 
Assessments for the purpose of (i) defray1ng, in whole or In part. the cost of 
any capital construction, reconstruction. repair or replacement of any 
Improvements upon the Association Property, (ii) for the purpose of defraying 
any other Common Expense incurred or to be incurred b~• the Association as 
provided in this Declaration. or (iii) to cure any defiCiency of 1M Association 
which is not covered by the Regular Assessments. All Special Assessments 
shall be fiXed and levied in the same proportion as Regular Assessments are 
levied as set forth in Section 8.4. et seq. above. and shall be collected in the 
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manner and frequency as detennined by the Board. The Board shall provide 
written notice to all Owners of any meeting at which any Special Assessment 
is to be considered or action Is to be taken on such Special Assessment at 
least twent'j-one (21) days before that meeting. 

8.6 Wor'.<ing Caoital Assessment. Upon the acquisition of record title to a Lot by 
an Owner from Declarant. a Develc>per, or a Builder, , the Owner of such Lot 
shall pay to the Association, or pay to Declarant if previously paid for that Lot 
by Declarant to the Association, an amount to be established by the Board, 
not to exceed $100.00 (the "Working Capital Assessment"), to be deposited 
by the Association in the Maintenance Funds and apportioned between the 
operating fund and the reserve fund (as described in Article 9) as the Board 
detennines is reasonably necessary; provided in no event shall s~och Working 
Capital Assessment, together with such Reglllar Assessments and Special 
Assessment levied against that Lot in any fiScal year exceed the limitations 
set forth in Section 8.2. The Working Capital Assessment shall not constitute 
an advance payment of Regular Assessments or Special Assessments and Is 
a separate Assessment in addition to such Regular Assessments and Special 
Assessments. 

8. 7 Declarant Subsidy. Declarant shal! have the right. but not the obligation, to 
pay all or any portion of the Common Expenses otherwise allocable to each 
Lot in excess of Developer's Assessment obligations to subsidize and reduce 
the amount of the Assessments paid by all other Owners during the term of 
the subsidy. 

as j:xempt Property. The following property subject to this Declaration shall be 
exempt from all of the assessments heretn: 

8.8.1 Those portions of the Property owned, dedicated to and/or 
accepted by a local governmental agency or authority; and 

8.8.2 Any Association Property. 

8.9 Default. Remes!ies. Any Assessment not paid on or before its respective due 
date ihereof as est.blished by the Board, shall bear interest from the due 
date of such Assessment at a rate not exceeding the maximum amount 
allocable by Nevada law. ("Default Interest Rate•). The Board may establish 
a unifonn late charge, in addition to the Default Interest Rate as described 
above, to compensate the Association for loss of use of funds, increased 
bookkeeping, billing and other administrative costs. No such late charge on 
any delinquent installment of an Assessment when coupled with the aforesaid 
interest charge shall exceed the maximum anv.lunt of mterest then allowable 
by Navada law. 

8.9.1 

9/16/98 

If any installment of any Assessment hereunder is not paid on or 
before its due date, the Association may further dedare all of 
the unpaid balance of the entire Assessment levied against 
such Owner and such Owner's Lot or Development Tract to be 
immediately due and payable without further demand, and may 
enforce the collection of the full Assessment for such fiscal year 
and all charges and interest thereon in any manner authonzed 
by law and this Declaration. including, without limitation, an 
action at law against the Owner personally obligated to pay the 
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same. or an action to file and foreclose the lien against the 
Owner's property Interest securing same in accordance with 
NRS Sections 116.31162 to 116.11368,1nclusive. 

8.9.2 No Owner may waive or otherwise escape liability for the 
Assessments provided for herein by non-use of the Association 
Property or abandonment of his Lot or Development Tract within 
the Prope.1y. 

8.9.3 The Association shall, within ten (10) days after written demand 
by an Owner, and for a reasonable charge, furnish a certificate 
signed by an offiCer or agent of the Association, setting forth 
whether the Assessments on that Owner's Lot or Development 
Tract have been paid. A properly executed certificate of the 
Association as to the status of Assessments against a Lot or 
Develoj)ment Tract shall be binding upon the Association as of 
the date of its issuance. 

8.10 Notice of lien. No action shall ba brought to enforce any Assessment lien 
under Section 8.9 herein uni6SS a Notice of Delinquent Assessments and 
Uen ("Notice of Uen") is deposited in the United States Mail, certified or 
regb-tered. return receipt requested, posta!1e prepaid, to the Owner of the Lot 
or Development Tract. or his successor in mterest, at his last known address, 
and to the Lot (if a different addres:~). Such Notice of Uen must state (a) the 
amount of the particular Assessment and default interest, lata charges, costs 
(including attorneys' fees) and elt~nses, (b) a legal description of the Lot or 
Development Tract against whicn the Assessment was made, and (c) the 
name of the record Owner. The Notice of Uen shali be signed and 
acknowledged by an officer of the Association. The lien for the delinquent 
Assessment shall continue until fully paid or otherwise satisfied, but shall be 
extinguished unless proceedings to enforce the lien are instituted by the 
Association within three (3) years after the delinquent Assessment became 
due. 

a 11 Foreclosure of Lien by Sale. Unless otherwise permitted by law. no sale to 
foreclose an Assessment lien may be conducted !Inti! (a) the Association, or 
its agent or attorney, has first executed and Recorded a Notice of Default and 
Election to Sell the Real Property Interest ("Notice of Default") to satisfy the 
delinquent Assessment lien, and (b) the delinquent Owner, or such Owner's 
successor in interest. has failed to pay the amount of the delinquent 
Assessment. default interest. costs (including attorneys' fees) and expenses 
incident to its enforcement for a period of sixty (60) days after such 
Recordation. Such sixty (60) day period shall commence on the first day 
following the later of (i) the day upon which the Notice of Default Is Recorded, 
or (ii) the day upon which a oopy of the Notice of Default is sent by registered 
or certified mail, return receipt requested, to the Owner, or such Owner's 
successor-in- interest. at his address, if the address is known, and to the 
address of the Lot or Development Tract. The Notice of Default must contain 
the same information as tl'le Notice of Uen but also shall describe the 
defiCiency in payment and the name and address of the Person authorized by 
the Association to enforce the lien by sale. A copy of the Notice of Default 
shall also be mailed by the Association, by first class mail, within ten (1 0) 
days after Recordation thereof, to those Persons required by NRS Section 
116.31163. The Association, or its agent or attorney, shall. after the 
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expiration of such sixty (60) day period and before the foreclosure sale, give 
notice of the time and place of the sale ("Notice of Sale") in the manner and 
for a time not less than that required by law for the sale of real property upon 
execution, except that a copy of the Notice of Sale roost be mailed on or 
before the first publication or posting, by certified or registered mail, return 
receipt requested, to the Owner, or such Owner's successor-in-interest. at his 
address if known, and otherwise to the address of the Lot or De'lelopment 
Tract, and to such Persons required by NRS Section 116.311635(2). Any 
such sale provided for above must be conducted by the Association, its agent 
or attorney, in accordance with NRS Section 116.31164. The Association 
shall have the power to credit bid on the Lot or Development Tract at the 
foreclosure sara. and to acquire and hold, lease, mortgage, and convey the 
same. Upon completion of the foreclosure sale, an action may be brought by 
the Association or the purchaser at the sale in order to secure occupancy of 
the defaulting Owner's property so sold, and the defaulting Owner shall be 
required to pay the reasonable rental value thereof during any period of 
continued occupancy by the defaulting Owner. 

8.12 Curino of Defau!!. Upon the timely curio~ of any default for which a Notice of 
Defaun was Recorded by the Association, the Association shall record an 
appropriate Release of Uen, upon payment by the defaulting Member of a 
reasonable fee, as determined by the Board, to cover the cost of preparing 
and Recording such release. 

a 13 CUmulative Remedjes. The Assessment liens and the ri~hts of foreclosure 
and sale hereunder shall be in addition to, and not in substitution for, all other 
rights and remedies which the Association and its assigns may have 
hereunder and by law, including a suit to recover a money judgment for 
unpaid Assessments. as above provided. 

8.14 Ptiority of Lien. Except as provided below, the sale or transfer of any Lot or 
Development Tract shall not affect the Assessment lien nor render it invalid or 
void. The lien of any of the Assessments, including defauH interest, costs, 
expenses and attorneys' fees as provided for herein, shall be subordinate to 
the lien of any First Mortgage Recorded prior to Recordation of a Notice of 
Default The sale cr transfer of anr Lot or Development Tract pursuant to 
judicial or nonjudicial foreclosure o such First MortQage recorded prior to 
Recordation of a Notice of Default shall extinguish the lien of such 
Assessment as to payments which became due prior to such sale or transfer; 
provided, such sale or transfer shall not relieve such Lot or Development 
Tract from lien rights for any Assessments thereafter becoming due. 

ARTICLE9 
THE ASSOCIATION: USE OF FUNDS 

9.1 Maintenance Func!s. The Board shall establish and maintain at least the 
following Maintenance Funds in separate bank checking, savings, and/or 
similar accounts into which shall be deposited ail monies paid to the 
Association, and from which all disbursements shall be made, as provided 
herein, in the performance of functions by the Association under this 
Declaration: 

9.1.1 

9/16/98 

An operating fund for current Common Expenses of the 
A.'lSOciation based upon the budget therefor; and 
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10.1 

10.2 

9/16198 

9.1.2 A reserve fund for replacements and repairs of the major 
components of the Association Property, and to fund operating 
deficits that involve major repairs or replacements: provided the 
reserve r • .md shall not be used for daily maintenance. 

Each of the Maintenance Funds shall be established as separate trust 
savings or trust checking accounts at federally insured banking or savings 
institutions taking into account the limits of such insurance and the solvency 
of the bank(s) or financial institution(s). To qualify for higher returns on 
accounts held at banking or savings institutions, the Board may commingle 
any amounts deposited into any of the Maintenance Funds, provided that the 
integrity of each individual Maintenance Fund shall be preserved on the 
books of the Association by accounting for disbursements from, and deposits 
to, each Maintenance Fund separately. The Board is permitted to also utilize 
"conservative" or low or non-risk mo:1ey market and similar funds in order to 
obtain higher yields on held funds. 

ARTICLE 10 
ARCHITECTURAL CONTROL 

Purpose: Scooe of Review. Before commencing any building operations, 
written approval must be obtained from the Architectural Committee 
established herein (hereinafter referred to as "the Committee") covering 
building. plot and other Improvement plans for all Improvements (excepting 
landscaping} erected. altered. renovated, remodeled. pl3ced, or assembled, 
on any Lot within the Property, including, without limitation, garages and 
fences (collectively "Construction Activities"), except, however, that approval 
of the Committee shall not be required for Construction Activities conducted 
by Declarant, its successors and assigns. The Committee can charge a 
reasonable fee (not to exceed $50.00 per application) to cover the cost of 
reviewing any Construction Activities. The approval o( said Committee shall 
include style, design, appearance, harmony of external design with 
Declaranfs general scheme, location of the proposed Improvement with 
respect to topography and finish grade elevation. and as to comer Lots, the 
street frontage thereof, but shall not be construed as modifying, altering, or 
waiving any of the provisions herein set out or established by law. All 
Construction Activities shall be done in substantial compliance with the plans 
and specifications therefor approved by the Committee. Declarant and/or the 
Committee shall have the authority, but not the obligation, to require that an 
Owner take all actions as may be necessary, at that Owner's expense, to 
remedy any noncompliance. Any Owner who violates the provisions of this 
Article shall reimburse Declarant or the Committee, upon demand, for any 
expenses incurred by Declarant or the Committee in correcting any 
noncompliance. 

Oedarant Exemotion/Apoointment. Neither Declarant, nor the Committee. r;or 
any member thereof, shall be held responsible, or liable in any manner 
whatsoever, to any Owner for any loss or damage due to design concepts, 
aesthetics, errors, or defects. patent or latent, shown or omitted, on any plans 
or specifications upon which it may pass. or any Improvements erected 
therefrom. Three (3) persons appointed by Declarant, acting without 
compensation, shall comprise the Committee until the Declarant ceases to 
have any ownership interest in any portion of the Property (including all 
Annexable Property that may have been annexed hereto) at which time their 
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terms shall oxpire and sa!d Commitlee shall terminate and be dissolved 
1.mless within one hundred eighty (180) days prior to said date new members 
shall be elected by the Owners of a majority of the Lots In the Property. which 
elaction shall be publicly recorded as an addendum to this Declaration. In the 
event of such an election by Owners, terms of the elected Committee 
members shall be one (1) year in duration, commencing initially on the day 
next following such election, and subsequent elections shall be held annually 
thereafter. Declarant hereby appoints as initial members of said Committee, 
Robert E. Lewis. Leah S.W. Bryant, and Jacqueline S. Ackerman, all of whom 
have as U1eir business address, 3325 Ali Saba Lane, Suite 603, Las Vegas, 
NV 89118. fully reserving the right of substitution during the period of 
Declaranrs control of the Committee. In the event of death, resignation, 
removal. incapacity. or unwillingness to act of any member of the Committee, 
the remaining members shall have full authority to designate a successor, 
subject to approval of Declarant, which approval may be withheld in 
Declarant's sole discretion. 

10.3 Approval Process. The decision of a majority of the Committee, or of a 
representative appointed by the majority thereof, acting In ~ faith In its 
sole discretion. upon any matters submitted ta or referred to rt, shall be final; 
provided, however. that such decision may not violate any of the provisions 
set out in this Declaration. It is further provided that if no approval shall have 
been sent by tha Committee to any OWner within thirty {30) days from the 
date of receipt of a submittal, such inaction shall be deemed disapproval. 
Any decis:on or approval by the Committee shall not relieve an Owner from 
complying with any requirement of a public authority having jurisdiction. and 
shall not constitute any representation or guaranty by the Committee -:~r any 
member thereof of compliance of the submitted matter with any statute, 
ordinance. or regulation pertaining thereto. The Committee shall further have 
no liability or responsibility to the applicant, the Association, or to any other 
OWners based upon its approval or disapproval of. or failure to approve or 
disapprove of. any Construction Activities proposed or constructed by any 
Member or Owner. 

ARTICLE 11 
INTERESTS AND EXEMPTION OF DEQLARANT 

11.1 Interest of Oeclarnnt Eacn Owner of land which is a part of the Property 
acknowledges by Recordation of a deed or other instrument of conveyance 
tl!ereof. whether or not it shall be so expressed in any such deed or other 
instrument. that Declarant has a substantial Interest to be protected with 
regard to the overall development of MONACO, and in thus assuring 
compliance with and enforcement of this Declaration and any amendments 
thereto (and any Supplemental Declaration). Notwithstanding any other 
provisions of this Declaration, until such time as Declarant no longer owns 
any of the Property (including all Annexable Pro~erty annexed hereto), the 
folfowing actions. before being undertaken by the Association and/or the 
Members, shall first be approved in writing by Declarant 

11.1.1 

11.1.2 
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The con!>1ruction of new facilities or Improvements not originally 
included in or on the Association Property; or 

Any significant reduction of Association maintenance or other 
services, including any transfer of the Association's 
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maintenance obligations to the County, or other public agency 
as provided in Section 6.2. 

11.2 Exemotion of Declarant. Declarant intends to undertake the work of 
constructing Residences and incidental Improvements upon the Project. The 
completion of that work, and the sale and/or other disposal of such 
Residences, is essential to the establishment and welfare of the Project as a 
residential community. In order that Declarant's work may be completed as 
Declarant, in its sole discretion, deems to be in the overall best interest of the 
Project. nothing In this Declaration, Including, without limitation, the 
restrictions set forth in Articles 3 or 10 of this Declaration. shall be understood 
or construed to limit, and no Owner or the Association shall do anything to 
interfere with, the right of Declarant (i) to perform and complete excavation, 
grading, filling. construction. development and landscaping to and on any 
portion of the Property, or to alter the foregoing and its construction plans and 
designs, or (ii) to construct such Residences and additional Improvements as 
Ded3rant deems advisable in the c:Durse of development of MONACO until 
such time as Declarant shall not own any ~rtion of the Property (including all 
Annexable Property annexed hereto), or (hi) to modify the Project Plan with all 
requisite governmental approvals. Such right shall include, but not be limited 
to, grading work as may be approved by any agency having jurisdiction, the 
storage ol constnJction materials and construction vehicles, and erecting, 
constructing, and maintaining on the Property such structures. trailers, offices, 
signs. and displays as may be reasonably necessary for the CQnduct of its 
business of develoJ;ing. leasing, selling. managing, and operating MONACO. 
This Declaration shall further not limit the right of Declarant. at any time, to 
establish on that land additional licenses, easements, reservations, and 
rights-of-way to itself, to utility companies, to governmental agencies or to 
others as may from time to time be reasonably necessary to the proper 
development. utilization, and disposal of the Property by Declarant. 

11.2.1 All or any portion of the rights of Declarant hereunder and 
elsewhere in this Declaration may be assigned on a non
exclusive basis by Declarant to any successor-in-interest to any 
portion of the Property (or any portion of the Annexable 
Property,) by an express ~ecorded written assignment which 
specifies the rights of the assignor so assigned. 
Notwithstanding any other provision of this Declaration, the prior 
written approval of Declarant. as master planner and developer 
of the Property, will be required before any amendment to t.'lis 
Article shall be effective. 

11.2.2 The rights and reservations set forth In this Article shall 
terminate on the earlier of (I) the date Declarant no longer owns 
any land within the Property (including all Annexable Property 
annexed hereto), or (ii) the fifteenth (15th) anniversary after the 
Recordation of this Declara lion. 

ARTICLE 12 
INSURANCE 

12.1 ~To Obtain Insurance. The Board shall be responsible to procure and 
maintain, or cause to be procured and maintained, for the Association and the 
Association Property, to the extent reasonably available, the Insurance 
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required by Section 116.3113 of the Nevada Revised Statutes as outlined 
herein, and such other insurance as the Board deems appropriate. All such 
insurance shall be for the benefit and protection of the Owners, Association. 
Members, the Board, Architectural Committee, Declarant and holders, 
insurers and guarantors of Mortgages, as their interests may appear, but 
subject to loss payment provisions as set forth below. 

Reauired Coverage. Subject to Section 12.1 above, the Board shall procure 
and maintain the following. to the extent reasonably available, at all times 
after the conveyance by Der.larant of any Association Property to the 
Association as set forth in Section 2.2: 

12.2.1 

12.2.2 

12.2.3 

12.2.4 

Public liability and property damage insurance (including 
insurance for medical payments) arising out of a single 
occurrence of not less than an <19gregate $1 million or such 
greater amounts as may be reqUired by Chapter 116 of the 
Nevada Revised Statutes. the lending agencies listed in Section 
12.2.6, any governmental agency having jurisdiction over the 
Association Property, or as reasonably determined by the Board, 
covering all occurrences commonly insured against for death, 
bodily injury, and property damage arising out of or in connection 
with the use, ownership. or maintenance of the Association 
Property. The deductible shall not exceed limits, if any, 
established by the foregoing lending or governmental agencies. 

Property insurance on the Ass>:lciation Property insuring against 
all risks of direct physical loss commonly insured against. 
including, fire and casualty insurance with extended coverage, in 
an amount, after application of all deductibles, not kr~ than 80% 
of the actual cash value of the insurable Improvements, if any. 
situated on Association Property at the time the insurance IS 
purchased and at each renewal date, exclusive of land, 
excavations, foundations. and other items norrna!ly excluded 
from property policies. 

F"ldelity bond coverage in such reasonable amount(s) as the 
Board concludes is sufficient for protection of the Association and 
its Members. If the Association has employees and/or will be 
directly handling funds and monies, then such fidelity coverage 
rnust include the directors, officers, trustees, employees, 
Manager and agents of the Association. If an independent 
Manager shall be engaged by the Association and such Manager 
shall be responsible for any funds and monies of the Association, 
then such Manager shall provide to the Association said fidelity 
coverage for the Manager's officers, directors, employees and 
agents. 

Officer's and Director's liability insurance in such reasonable 
amount(s) as the Board concludes is sufficient for protection of 
any person who is or was a director, officer, employee, servant 
or agent of the Association to insure against liability asserted 
against such person or incurred by such person in any such 
capacity or by reason of such person's status. whether or not 
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12.3 

12.4 

12.2.5 

12.2.6 

the Association would have the power to indemnify against such 
liability. 

Statutory industrial insurance coverage as required by the State 
of Nevada in the event the AAsociation shall have employees. If 
an independent Manager or agent shall be engaged by the 
Association, then such Manager or agent shall be required to 
maintain such cove.-age for its employees. 

Such other or additional insurance coverage as deemed 
necessary or prudent by the Board, or to the extent required by 
the Federa Housing Mortgage Association ("FNMA), the 
Government National Mortgage Association \GNMA"), the 
Federal Home Loan Mortgage Corporation rFHLMC"), 
Department of Veteran Affairs ("VA"), or Department of Housing 
and Urban Oeve!opmentJFederal Housing Authority 
("HUD/FHA"). 

Annual Insurance Review. The Board shall, commencing with the initial 
conveyance by Declarant of the Association Property to the Association, and 
thereafter at least annually, review the insurance carried by or on behalf of 
the Association for the purpose of determining the types. amounts and 
deductibles of coverage to be so carried. 

Trustee for Procee<fs. All insurance proceeds under any such insurance 
policies as provided for in this Article shall be paid to the Board of Directors 
as Trustees. The Board shall have full power to receive the proceeds and to 
deal therewith as provided herein. Insurance proceeds shall be used by the 
Association for the repair or replacement of the property or Improvements for 
which the insurance was carried and as otherwise required by Chapter 116 of 
the Nevada Revised Statutes. 

12.4.1 Except as otherwise specifiCally provided in this Declaration, the 
Board, acting on behalf of the Association and all Members, shall 
have the exclusive right to bind such parties in respect to all 
matters affecting insu:ance carried by the Association, the 
settlement of a foss claim, and the surrender, cancellation and 
modification of all such insurance. 

1 4!.5 lnsuran~ Premiums. Insurance premiums for any insurance coverage 
obtained by the Association shall be a Common Expense to be included in 
the Regular Assessments levied by the Association and co:lected from the 
Members. That portior~ of the Regular Assessments necessary for the 
required insurance premiums shall be separately accounted for by the 
Association. 

12.6 Policies/Certificates. Certificates of insurance evidencing the foregoing 
insurance shall be issued by the insurer(s) and, together with proof of 
payment of premiums, shall be delivered without charge ily the Association to 
all First Mortgagees and Owners who have requested the same in writing. 
Any First Mortgagee or Owner may further request a copy of any Insurance 
policy carried by the Association and such copy shall be delivered within 
fifteen (15) days of such n~quest; the Board may levy a fee to cover its costs 
therefor. 
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12.7 Notice of Exoiratjqn Reoujrem~. All of the policies of insurance maintained 
by the Association shall contain a provision that such polic:y or policies shall 
not expire or cause to be canceled, terminated, or materially modified without 
at least thirty (30) days' prior written notice to (a) the Board and Declarant, 
and {b} tho~ Owners and First Mortgagees who have been issued a 
certificate of insurance pursuant to Section 12.6 above. who have a written 
request with the carrier for such notice. 

12.8 CoyeraaeiWaiver Reouirements. The policies of liability and property 
insurance carried by the Association as required by Sections 12.2.1 and 
12.2.2 above. shall provide, if reasonably available, that 

12.9 

12.10 

9/16198 

12.8.1 

12.8.2 

12.8.3 

12.8.4 

The insurer waives its right to subrogation of claims against all 
Owners, their tenants, subtenants. licensees, invitees, users, or 
other members of the Owners' householtls; 

The insurer waives any defense based upon coinsurance by the 
Owners: rather. the Association's policies shall provide primary 
coverage if at the time of loss under the policy there is insurance 
in the name of an Owner covering the same risk covered by the 
Association Policy; 

The insurer waives any right of setoff. counterclaim, 
apportionment, proration, or contribution by reason of other 
insurance not carried by the Association; 

The insurer waives any :nvalidity, other adverse effect or defense 
on account of any breach of warranty or condition caused by the 
Association, any Owner or any tenant, subtenant. licensee, 
invitea, user, or occupant of any Owner. or arising from any act, 
neglect, or omission of any named insured or the respective 
agents, contractors, and employees of anY. insured; no act or 
omission by any Owner. unless acting within the scope and 
authority on behalf of the Association, shall void the policy or be a 
condition to recovery under the policy. 

Waiver of Claims. As to all policies of insurance maintained by or for the 
benefit of the Association and the Owners, the Association and the Owners 
hereby waive and release all claims against one another, the Board of 
Directors, and Declarant to the extent of the insurance proceeds available, 
whether or not the insurable damage or injury is caused by the negligence of 
or breach of any agreement by any of such Persons. 

Owners' Insurance. Each Owner may obtain insurance on his personal 
property and all other Improvements located on his Lot or other land within 
the Property and any public liability insurance as he may deem desirable to 
cover his individual liability for damage to person or property occurring on or 
in his individual Lot or elsewhere. If any loss Intended to be covered by 
insurance carried by the Association shall occur and the proceeds payable 
under the Association's policies are reduced by reason of insurance carried 
by any Owner. such Owner shall assign the proceeds of such insurance 
carried by him to the Association. to the extent of such reduction, for 
application by the Board to the same purposes as the reduced proceeds are 
to be applied. 
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12.11 Insurance Not Reasonably Ava~. If the insurance required under Sections 
12.2.1 and 12.2.2 is not reasonably available to the ~ciation, and/or if the 
waivers set forth in Section 12.8 are not reasonably available to the 
Association, the Association shall cause written notice thereof to be hand 
delivered or mailed, postage prepaid, to all Owners. 

ARTICLE 13 
ANNEXATION 

13.1 Annexation. Declarant (subject to the provisions of this Article) may, but shalf 
not be required to. at any time or from time to lime during tho period 
commencing upon Recordation of this Declaration and ending on the fifteenth 
(15th) anniversary of such Recordation, add to the Property covered by this 
Declaration all or any portion of the land described on Exhibit A-1 attached 
here (•Annexable Prope;ty") then owned by Declarant (or successors and 
assigns) by Recording one or more deeds, notices, declarations, or 
supplements hereto (which forms of recorded instruments are each referred 
to herein as a •Declaration of Annexation•) that identify the land to be 
annexed (•Annexed Property-). The Annexable Property need not be 
contiguous nor adjacent to the Property. 

13.1.1 Upon the Recording of a Declaration of Annexation covering any 
portion of the Annexable Property and containing the provisions 
set forth herein all of the terms and provisions contained in this 
Declaration shall apply to the Annexed Prope~ from and after 
the Recording of said Declaration of Annexation in the same 
manner as if it were originally covered in this Declaration and 
originally constituted a portion of the Property consistent with the 
provisions of Section 2.3 above. Thereafter, the rights, 
obligations, privileges, duties, and liabilities of the parties to this 
Declaration with respect to the original Property and the rights, 
obligations, privileges, duties, and liabilities of the Owners, 
tenant, users, occupants. and Mortgagees of land within the 
Annexed Property shali be the same as in the case of such land 
originally affected by this Declaration. Upon the recordation of a 
Declaration of Annexation, the portion of the Annexable Property 
so annexed shalf be subject to all Assessments under Article 8 of 
this Declaration. including that portion of any Regular 
Assessments allocable to the remainder of that fiscal year of the 
Association. 

13.2 Declaration of Annexation. The Declaration of Annexation referred to above 
shall be executed and acknowledged by Declarant and RP.COrded and shall 
contain at least the following provisions: 

13.2.1 

13.2.2 

13.2.3 

9/16/98 

A reference to this Declaration, which reference shall state the 
date of Recordation hereof and the Instrument number or other 
relevant Recording data of the Clark County Recorder's Office; 

A statement that the provisions of this Declaration shalf fully apply 
to the Annexed Property; 

An exact description of the Annexed Property; 
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13.2.4 A description or designation of whether any or an of the Annexed 
Property is Association Property. 

13.3 VAri"'UD/FHA Approval. As a condition precedent to any annexation of the 
Annexable Property, VA and HUD/FHA. if either of such agencies so require, 
shall be advised of any such an11exation, and such annexation shall be In 
accordance with any requirements of VA and HUD/FHA. 

14.1 Proce<!ures. 

ARTICLE 14 
AMENDMENT 

14.1.1 By Declarant. Until such time as Declarant no longer owns any 
portion of the Property (including any of the Annexable Property 
annexed hereto), no provisions of this Declaration may ba 
amended or terminated except by Recordation of a written 
instrument signed by Declarant approving such amendment or 
termination. 

(a) Anything in this Article to the contrary notwithstanding, 
Declarant reserves the right, until such time as Declarant 
no longer owns any portion of the Property (including any 
of the Annexable Property anraexed hereto) to unilaterally 
amend all or any part of this Declaration to such an extent 
and with such language as may be required to comply with 
all applicable laws, or as may be requested by 
governmental mortgage insurance agencies, including, 
without limitation. FNMA. GNMA. FHLMC. VA or 
HUD/FHA, and to further amend to the extent requested 
by any other federal. state or local governmental agency 
which requests such an amendment as a conditiOn 
precedent to such agenq"s approval of the Project, or any 
portion thereof, or of thiS Declaration, or such agency's 
acceptance of the Association Property for maintenance 
by such agency, or by sny federally chartered lending 
institution as a condition precedent to lending funds upon 
the security of any Lot(s) or any portions thereof within the 
Property. Any such amendment shall be effectuated by 
Declarant executing and Recording an instrument of 
amendment therefor. 

(b) It is the desire and intent of Declarant to retain control of 
the Association. its activities and the Property during the 
anticipated period of planning, zoning, subdividing, 
dividing, J)3rcelizing, development. construction, sale, 
and/or leasing of the Property in order to insure the 
ccmprehensive development of MONACO in accordance 
with the Project Plan, Design Guidelines, if any, and the 
entitlements granted by tha County, the Ordinances and 
this Declaration. If any amendment requested pursuant to 
the provisions of this Article deletes, diminishes, alters or 
abrogates such control, Declarant shall have the right to 
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prepare, provide for, and adopt as an amendment hereto, 
other and different control provisions. 

14.1.2 By Owners. Subject to Section 14.1.1 above, and Section 6.2 
herein, the provisiOns of this Declaration may only be amended 
by Recordation of an amendment approved by the vote of not 
less than sixty-seven percent (67%) of all Owners in the Property. 
Any such amendment shall be evidenced bY. a written instrument 
executed and acknowledged by Dedarant (1f Declaranrs consent 
is required under Section 14.1.1) and at least two (2) offiCers of 
the Association certifying that the amendment was approved by 
the requisite percentage of the Owners, and the instrument then 
Recorded. 

ARTICLE 15 
MORTGAGEE PROTECTION 

15.1 Mortgagee Protection. Notwithstanding any other provision of this 
Dedaration, no amendment or violation of this Declaration shall operate to 
defeat or render invalid tile rights of the Beneficiary under any Deed of Trust 
or the Mortgagee under any Mortgage upon any of the Property made in good 
faith and for value, and Recorded prior to the Recordation of such 
amendment. provided that after the foredosure of any such Deed of Trust or 
Mortgage or a deed or assignment in lieu thereof such property shall remain 
subject to this Declaration, as amended. 

15.2 SPeCial Provisions. Notwithstanding any and all provisions of this Declaration 
to the contrary, in order to induce FHLMC, GNMA, FNMA. VA. and/or 
HUDIFHA to particl~!e in the financing of the sale of Lots within the Property, 
the followin9 "sJ)1lCial provisions" are added hereto (and to the extent these 
added provisions, pertaining to the rights of Mortgagees, FHLMC, FNMA, 
GNMA, VA, and/or HUDIFHA, conflict with any other provision(s) of this 
Declaration, these added "special provisions" shall control): 

15.2.1 

15.2.2 

9116/98 

Each holder, insurer, and guarantor of a First Mortgage 
encumbering any Lot, upon filing a written request for notification 
with the Board, is antitled to receive copies of the Notice of Lien, 
Notice of Default, ar.d Notice of Sale from the Association with 
respect to any dsfault by the Mort~agor of such Lot in the 
performance of such Mortgagor's obligations under Article 8 of 
this Declaration. For purposes of this Declaration and the 
Bylaws, "First Mortgage" shall mean a Mortgage with first priority 
over other Mort~ages or Deeds of Trust on a lot within the 
Property, and "F1rst Mortgagee• shall mean tha holder of a First 
Mortgage. 

Every Owner, including every First Mortgagee of a First Mortgage 
enwmbering any lot. which obtains title thereto pursuant to tfie 
remedies provided in such Mortga~e. or pursuant to foreclosure 
of the Mortgage, or by deed (or ass~gnment) in lieu of foreclosure, 
shall be exempt from any "right of first refusar created or 
purported to be created by this Declaration. 
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15.2.3 

15.2.4 

Unless at least sixty-seven percent (67%) of the FISt Mortgagees 
of Lots (based upon one ( 1) vote for each Mortgage owned within 
the Property) have given their prior written approval, neither the 
Association nor the Members shall amend this Declaration, the 
Articles of Incorporation, or Bylaws of the Association in such a 
manner that the rights of any First Mortgagee will be materially 
and adversely affected. 

All holders. insurers and guarantors of First Mortgages within the 
Property, upon written request, shall have the right to (a) examine 
the books and records of the Association during normal business 
hours. (b) require from the Association the submission of the 
annual budget (without expense to the ho!der. insurer or 
guarantor requesting such statement) and other financial data 
reasonabiy requested in writing from the Board, (c) designate in 
writing to the Board a representative to attend all meetings of 
Members, without the right to vote. 

15.3 Assignees. In addition to the foregoing, the Board may enter into such 
contracts or agreements on behalf of the Association as are required in order 
to satisfy the guidelines of FHLMC, FNMA, GNMA, VA, and HUO/FHA, or any 
similar entity, so as to allow for the purchase, guaranty, or insuring, as the 
case may be, by such entities of First Mortgages encumbering lots with 
Residences thereon. Each Owner including Declarant hereby a~rees that 
such action will benefit the Association arod the membershrp of the 
Association. as a class of potential Mortgage borrowers and potential sellers 
of their respective property, if such agencies approve the Property as a 
qualifying community under their respective policies, rules and regulations, as 
adopted from time to time. Mortgagees are hereby authorized to furnish 
information to the Board concerning the status of any Mortgage encumbering 
a lot so insured or guaranteed. 

ARTICLE 16 
DECLARANrS RIGHT TO CURE ALLEGED DEFECT~ 

It is Declaranfs intent that all Improvements of every type and kind which may be Installed 
by Declarant as part of the ProjeCt. including, but not limited to. Residences, sidewalks, 
dri',.teways, streets, roads. parking areas. fences, walls, landscaping, signs. utility pipes, 
lines or wires. sewer and drainage systems, and grading on all of the lots and 
Association Property within said Property (collectively, the "Declarant Improvements") be 
of a quality that is consistent with construction anc! development practices !or production 
housi~ of this type. Nevertheless, due to the complex nature of construction and the 
subjectivity involved in evafuati~ such quality, disputes may arise as !o whether a defect 
exists and Declaranfs responsibility therefor. It is Declaranrs intent to resolve all disputes 
and claims ~rding ~Alleged Defects" (as defined below) arnicably. and without the 
necessity of time consuming and costly litigation. Accordingly, al Owners and the 
Association, Board, and Architectural Committee shall be bourid by the following claim 
resolution procedure: 

16.1 Declarant's Right To Cure. In the event that the Association, Board, 
Architectural Committee. or any Owner or Owners (collectively, "Ciaimanr) 
claim, contend, or allege that any portion of the Lots on said Propertv and/or 
any Declarant Improvements are defective or incomplete. or that Oecfarant or 
its agents. consultants, contractors. or subcontractors (collectively, 
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1&.2 

16.3 

16.4 

16.5 

9/16/98 

"Declaranrs Agents") wert~ negligent in the planning, design, engineering, 
grading, construction, or other development thereof (collectively, an "Alleged 
Defecr). Declarant hereby reserves the right to inspect, cure, repair, and/or 
replace such Alleged Defect as set forth herein. 

Notice to Declarant. In the event that a Claimant discovers any Alleged 
Defect, Claimant shall, within a reasonable time after discovery, notify 
Declarant, in writing, at 3325 Ali Baba lane, Suite 603, las Vegas. Nevada, 
89118, Attention: Regional Manager, or such other address at which 
Declarant maintains its principal place of business, of the specific nature of 
such Alleged Defect rNotice of Alleged Defect"). 

Right To Enter. Jnsoect, Cure. Reoair, and/or Reo!ace. Immediately after the 
receipt by Declarant of a Notice of Alleged Defect or the independent 
discovery of any Alleged Defect by Declarant or any governmental a~ency, 
and for a reasonable time thereafter, as part of Declaranrs reservation of 
right, Declarant shall have the right, upon reasonable notice to Claimant and 
during nonnal business hours, to enter onto or into, as applicable, any Lot. 
Development Tract, Area or the Association Property, and/or any Declarant 
Improvements for the purposes of inspectlf19 and, if deemed necessary by 
Declarant. curln9. repairing. and/or replacmg such Alleged Defect In 
conducting such mspection, cure. repairs, and/or replacement, Declarant shall 
be entitled to take any actions as it shall deem reasonable and necessary 
under the circumstances. 

leoal Actions. No Claimant shall initiate any legal action, cause of action, 
proceeding or arbitration against Declarant alleging damages (a) for the costs 
of curing, repairing, or replacing any Alleged Defect, or (b) for the diminution 
in value of any real or personal property resulting from such Alleged Defect, 
or (c) for any consequential damages restJiting from such Alleged Defect, 
unlEr.» and until Claimant has (i) delivered to Declarant a Notice of Alleged 
Defect and (ii) Declarant has, within one hundred twenty (120) days after its 
receipt of such Notice of Alleged Defect, either (1) failed to cure, repair, or 
replace such Alleged Defect or (2) if such Alleged Defect car. not reasonably 
be cured. repaired, or replaced within such one hundred twenty (120) day 
period, failed to commence such cure, repair, or replacement of the Alfeged 
Defect and, thereafter, failed to pursue diligently such cure, repair, or 
replacement to completion. During any such period while Declarant is 
diligently pursuing to completion the cure, repair, or replacement of the 
Alleged Defect, Claimant shall not stop, restrict, hinder, Interrupt, or otherwise 
interfere with any reasonable action or activity taken by Declarant. its 
employees, agents, or independent contractors, to inspect, cure, repair, or 
replace any Alleged Defect, whether or not such action or activity is taken, or 
is proposed to be taken, on property owned by Claimant. 

No Additional Obl~?t'.Qns: IrrevocabilitY and Waiver of Right. Nothing set forth 
in this Article sha I be construed to impose any obligation on Declarant to 
inspect, cure, repair. or replace any item or Alleged Defect for which 
Declarant is not otherwise obligated to do under applicable law or any limited 
warranty provided by Declarant in connection with the sale of the lots and/or 
the Declarant Improvements constructed thereon, nor shall anything set forth 
in this Article constitute an express or Implied representation, wammty or 
guarantee by Declarant concerning any Declarant Improvements, the 
Property, the Annexable Property, or the Project. The right of Declarant to 
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enter. inspect. cure. repair. and/or replace reserved hereby shall be 
irrevocable and may not be waived and/or terminated except by a writing, In 
recordable form. executed and recorded by Declarant in the Official Records 
of the County. 

16.6 NBS Chap~. The terms. conditions and procedures sat forth in this 
Article 16 are in addition to the terms, conditions and procedures set forth In 
NRS Chapter 40, and shall, to the maximum extent permitted by law. be 
exercised by any Claimant prior to instituting a claim and/or commencing an 
action under Chapter 40 for •constructional defects" as defined in Chapter 40; 
provided. however, the procedures set forth in this Article 16 shall not 
abrogate any of the requirements of Oaimant under Chapter 40, inclusive of 
the requirement that Claimant, at the end of the foregoing 120 day period, 
notify Declarant in writing of any alleged constructional defects which 
Declarant failed to cure during that 120 day period at least 60 days prior to 
bringing an action under Chapter 4C. Further, to the extent any provisions of 
this Article 16 are inconsistent with the provisions of Chapter 40, the 
provisions of this Article 16 shall apply to the maximum extent permitted by 
law and shall extend all the lime periods set forth in Section 11 of Chapter 40 
until expirati.ln of the 120 day period set forth in this Article 16. It is the 
express intent of Declarant to provide, by this Article 16, an initial 120 day 
period for Declarant to investigate and cure any constructional defects alleged 
by Claimant before the provisions of Chapter 40 are implemented and 
initiated by Claimant including, without limitation, the notice of claim, 
inspection, offer of settlement. and repair provisions of Chapter 40. Each 
Owner. by accepting Iitle to any portio!! of the Property. as evidenced by 
recordation of a deed to Ow:!er describing that land, agrees to be bound by 
all of the provisions of this Article 16. 

16.7 Arbitration of DiSPUtes- For purposes of this Section 16.7, the following 
definitions shall apply: 

1G.7.1 

16.7.2 

16.7.3 

16.7.4 

9116198 

"Declarant• shall mean the entity executing this Declaration and 
its respective predecessors. successors, subsidiaries, and/or 
affiliated corporations, parent companies. sister companies, 
divisions. partners, joint venturers. the general contractor for the 
Project. affiliates, owners. office!'S, directors. employees, 
shareholders, agents. and assigns. 

"Claimant" shall include all Owners, the Association, Board 
and/or Architectural Committee, and their successors, heirs. 
assign:., subsequent Owners. and any third party claiming any 
right or interest in the Property through them. 

"Property• shall mean the land and improvements which are the 
subject of this Declaration, including, without limitation, the 
Property (defined in Section 1.40). Annexable Prope~ (defined 
in Section 1.1 ), and the Association Property (defined 1n Section 
1.7). 

"Project'" shall mean all of the Monaco planned community. 
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DECLARANT AND EACH CLAIMANT, BY ACCEPTING TITLE TO OR AN 
INTEREST IN ANY PORTION OF THE PROPERTY OR PROJECT, AGREE 
THAT: 

(1) 

(2) 

Subject to Declarant's right to cure any Alleged Defect pursuant to the 
provisions of this Article, the arbitration procedures described below 
shall be the sole, exclusive, and final means of resolving any "Dispute" 
between them and/or between their respective successors-in-!nteresl 
As used herein, "Dispute" shall mean any claim, cause of action 

~
hether at law or in equity) or disagreement of any nature whatsoever 

"Claim") arising from or in connection with the sale or transfer of the 
roperty to Claimant, the salas contract and related documents, 

construction or installation of any improvements on the Property or 
Project, the grading of the Property or Project, Declaranfs One-Year 
limited Warranty, performance of customer service work by or on 
behalf of Declarant on or in connection with the Property or Project. 
other than a Claim made pursuant to Nevada Revised Statutes, 
Sections 38.300 to 38.360, including, without limitation. Claims for real 
and personal property danmge. conl.1ruction defects (whether patent or 
latent). bodily injury or wrongful death. nondisclosure. 
misrepresentation, fraud, emotional distress, monetary damages, 
rescission of any agreement, enforceability of this Arbitration of 
Disputes Provision, and/or specific performance. Declarant, in its sole 
discretion. shall be entitled to require that any or all contractors, 
subcontractors. suppliers, consultants, partners, affiliates, or agents of 
Declarant who may have liability in connection wiih the Dispute be 
participants in the arbitration procedure described below; provided, 
however. that Declarant's failure or inability to require that such 
contractors. subcontractors. or agents be parties to the following 
proceedings shall not affect the obligations and entitlements of 
Claimant and Declarant under this Arbitration of Disputes Provision. 

With respect to any Dispute 9ovemed by Nevada Revised Statutes, 
Sections 40.600 to 40.695. mclusive. mediation of any Dispute is 
hereby waived and the mediation procedures set forth in Nevada 
Revised Statutes Section 40.680 shall not be utilized. In lieu of the 
mediation procedures set forth in Nevada Revised Statutes Section 
40.680, the following procedures shall apply thereto, as well as to any 
other Disputes between Claimant and Declarant 

(a) 

(b) 

Any dispute between Claimant and Declarant where the claim of 
dama!}e is $3,500 or less, including disputes governed by the 
provis1ons of Nevada Revised Statutes Section 40.600 to 
40.695, inclusive, where the estimated cost of repair or 
replacement of the item(s) in dispute is $3,500 or less, shail be 
within the sole jurisdiction of the Small Claims Court and neither 
mediation nor arbitration shall be applicable unless both 
Claimant and Declarant so agree in writing. 

Any Dispute between Claimant and Declarant where the claim 
of dama$e is more than $3,500, including disputes governed by 
the proviSions of Nevada Revised Statutes Sections 40.600 to 
40.659, inclusive, where the estimated cost of repair or 
replacement of the item(s) in dispute is more than $3,500, shall, 
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(3) 

9/16198 

9Bon Lozq ~ 
.011197 

upon request by either Claimant or Declarant, be submitted to 
arbitration conducted in accordance with the Federal Arbltration 
Act. 9 U.S.C. 1, et seq., the Uniform Arbitration Act of the 
Nevada Revised Statutes, and the Construction Industry 
Arb:tration Rules of the American Arbitration Association 
(·AAA·). Arbitration shall be initiated by filing a written demand 
for Arbitration with the AAA. accompanied by the required filing 
fee, and concurrently mailing a entry of the demand to the other 
Party. Unless Claimant and Declarant agree otherwise. the 
procedures for large, Complex Construction Cases issued by 
the AAA shall apply to all cases to the extent such procedures 
are not in conflict with the Federal Arbitration Act or the Uniform 
Arbitration Act. 

Before any Dispute can be submitted to arbitration, the party wishing to 
submit the Dispute must first, at least sixty (60) days prior to filing a 
Demand for Arbitration, give the other party written notice of the 
Dispute and, with reasonable s~ficity, the actions that should be 
taken by the other party to reso.ve the Dispute. With respect to any 
Dispute regulated by Nevada Revised Statutes, Secti<IM 40.600 to 
40.695, inclusive, this sixty (60) day notice, if given by Claimant, shall 
comply with the requirements of Nevada Revised Statutes Section 
40.645. Each party may, prior to the arbitration hearing, -conduct 
discove;y as provided in Nevada Revised Statutes SGction 40.680, .and 
Nevada Rules of Civil Procedure Section V, Rules 26 to 37, inclusive. 

This Arbitration of Disputes Provision is intended to be binding upon 
Claimant and Declarant for all claims regulated by Nevada Revised 
Statutes Sections 40.600 to 40.695, Inclusive, after all the 
requirements of Sections 40.645 to 40.675 for resolution of the dispute 
prior to commencement of a civil action have been satisfied or waived 
by Claimant and Declarant in accordance with said statutes and in 
place and Instead of any court action described therein. 

The arbitration shall take place in the office of the AAA nearest to the 
Property, at such time and date selected by the arbitrator. Any dispute 
regarding the scope of the arbitration or the procedures to be followed 
in the arbitration shall be resolved by the arbitrator. Only 
compensatory damages are rP.COverable and the arbitrator chosen for 
the arbitration shall have no authority to award damages for emotional 
distress, consequential, punitive, or any other nature of damages other 
than compensatory damages as are recognized by Nevada law. In no 
event shall one party's liability to the ether exceed the original 
purchase price of the house. The combined cost (fee and expenses) 
of the AAA and of the arbitrator shall be apportioned equally between 
Claimant and Declarant. Each party shall bear its own attorneys' fees 
and other costs. The award rendered by the arbitrator must be 
accompanied by a written decision of the arbitrator that contains 
written findmgs or fact and conclusions of law and, once so rendered. 
shall be binding, final, and non-appealable as to all parties In the 
arbitration to the fullest extent permitted by Nevada law, including. 
without limitation, Nevada Revised Statutes Sections 38.015 to 38.205. 
inclusive. and Sections 40.660 ~o 40.695. Inclusive, except that an 
appeal may be taken if an awa'ti is based on any deviation by the 

39 

APP000159



(4) 

(5) 

(6) 

9116/98 

arbitrator from the terms of this Arbitration of Disputes Provision. In 
furtherance thereof. and to the fullest extent pennitted by Nevada law, 
Claimant and Declarant waive the provisions of Nevada Revised 
Statutes Section 38.145. Judgment on the award rendered by the 
arbitrator may be entered in any court of competent jurisdiction. 
Except as otherwise expressly set forth in this section, the arbitrator 
shall strictly foilow Nevada law. 

No notice. daim. or communication between Claimant and Declarant, 
whether under any written limited warranty or otherwise. shall stop the 
running of any statute of limitations. In addition to the Construction 
Industry Rules of the AAA. the following additional rules shall govern 
the arbitration: (a) with the exception of contractors. subcontractors. 
suppliers. consultants, partners, affiliates, and agents added by 
Declarant as provided herein. the parties to the arbitration shall be 
limited to Claimant and Dedarant. and (b) Claimant and Declarant 
shall each pay one-half (1/2) of the initial fee for such arbitration. 

Declarant may, in its sole discretion, consolidate the Disputes of other 
Claimants in the event that such Disputes are similar in nature and, if 
the aggregate amount of damage daimed by such Claimants exceeds 
$3.500. such Disputes will be addressed in the same manner as a 
single Dispute whare the daim or damage is more than $3,500 as set 
forth in paragraph (2){b) of this Section 16.7. 

If any provision or aspect of this Arbltration 'Jf Disputes Provision is 
determined by a court of competent jurisdiction to be invalid or 
unenforceable, or if any provision or aspect of this Arbitration of 
Disputes Provision is superseded or rendered unenforceable by any 
law which becomes effective after the date of this Dedaration, the 
remainder of this Arbitration of Disputes Provision shaD nevertheless 
remain in full force and effect and continuo to be binding. If there fs 
any conflict between this Arbitration of Disputes Provision and the 
other provisions of this Declaration. induding the other provisions of 
this Artic!e 16. the provisions or this Arbittstion of Disputes Provision 
shall control. 

Each Claimailt waives any right to mediation Claimant might have 
under Nevada or federal law for all Disputes and, for Disputes 
exceeding $3.500. agrees to have any such Dispute arisln~ out of the 
matters including in the above •Arbitration of Disputes provision 
dec.ided by neutral, binding arbitration as provided in the above 
•Arbitration of Disputes• provision and Claimant gives up any rights 
Claimant might possess to have such Dispute litigated in a court or jury 
trial, as well as any rights Claimant may have to obtain emotional 
distress, consequ&ntial, punitive. or any other nature of damages other 
than compensatory dama~es recognized by Nevada law. and Claimant 
also gives up Claimanrs JUdicial rights are specifically included in this 
·Arbitration of Disputes• provision. If Claimant refuses to submi1 to 
arbitration, Claimant may be compel!ed to arbitrate under Nevada law. 
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ARTICLE 17 
GENERAL PROVISIONS 

"980921 .. 02112 
.. 0 11197 

17.1 Imo. Except as otheiWisa provided in this Declaration, all of the terms and 
pro\'isions of this Dedaration shall run with and bind the Property and each 
and every portion thereof. and shall inure to be the benefit of and be 
enforceable by Declarant (so long as Declarant owns any land within the 
Property). the Association (as to the Association Property only}, the Owner of 
any land S~;bject to this Declaration, !heir respective legal representatives, 
hens. successors. and assigns. and any Mortgagee encumbering any of the 
Property for a term of twenty-five (25) years frOm the date this Declaration is 
Recorded after which time this Declaration shall be automatically extended for 
successive periods of ten (10) years each. unless a Oeclaration of 
Termination meeting the requirements of an amendment to this Declaration, 
as set forth herein, has been Recorded. 

17.2 Notices. Any notice permitted or required to be delivered as provided herein 
shall be in writing and may be delivered personally, by a recognized 
professional courier service, or by U.S. Mail. If delivery is made by U.S. Mail, 
it shall be deemed to have been delivered two (2} busmess days after a copy 
of the same has been deposited in the United States mail, postage prepaid, 
certified, return receipt requested, addressed to any Person at the address 
given by such Person to the Association for the purpose of service of such 
Mtice, or to the Residence or business address of such Person if no address 
has been given to the Association. Such address may be changed from time 
to time by notice in writing to the Association. 

17.3 £nforcement and Non-Waiver. 

17.3.1 

17.3.2 

9/16198 

Right of Private Enforcement. Except as otheiWise expressly 
provided herein, the Association (as to the Association Property 
only), and any Owner, including Declarant (so long as Declarant 
owns lands within the Property), shall have the right. but not the 
duty, to enforce any or all of the provisions of this Declaration 
against any property within the Property and the respective 
OWner. tenant, subtenant. licensee. or the like thereof. Such 
right shall include an action for damages, as well as an action to 
enjoio any violation of this Declaration. The enforcement powers 
of the Association shall be limited to enforcement of any 
provisions of this Declaration concerning th9 Association 
Property and the Association and, except for the levy and 
collection of Assessments, the Association shall have no 
authority, right. or duty to enforce any provisions of this 
Declaration which concern any other portions of the Property, 
inC:uding the Lots, Development Tracts, and Other Areas. 

YIO!a!ion and Nuisance. Every act or omission whereby any 
provision of this Declaration Is violated in wt-.ole, or in part, is 
hereby declared to be a nuisance and every remedy allowed bY, 
law or in equity ~inst a nuisance, either public or private, sha.l 
be applicable aga!nst every such result and may be exercised by 
Declarant. an Owner, the Association (if the act or omission 
concerns the Association Property). or their successors-in
interest. 
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17.3.3 

17.3.4 

17.3.5 

17.3.6 

17.3.7 

C ;~09ZLOZj;p 
09Z3 .0 II I 

VIOlation of Law. Any violation of any federal, state or municipal 
taw. ordinance. code or regulation with respect to any Lot, 
Development Tract. or Other Area within the Property by any 
Owner (other than Declarant) is hereby declared to be a breach 
of this Declaration and subject to all of the enforcement 
procedures set forth herein. 

Remedies Cumulative. Each remedy provided by this 
Declaration is cum.Jiative and not excluSIVe. The Association 
may, at its option, without waiving the right to enforce its lioo 
against a Lot. Development Tract. or Other Area within tile 
Property, bring a suit at law to enforce each Assessment 
obligation. 

Non-Wajver. The failure of the Association, the Architectural 
Committee, and/or Declarant to enforce any of the provisions of 
this Declaration which they have been given the express power 
to enforce, respectively, at any lime. shall not constitute a waiver 
of this right thereafter to enforce any such provision or any other 
provisions hereof. 

Mortgages. Any breach or amendment of this Declaration shall 
nvt affect or impair the lien or chatv.e of any First Mortgage or 
First Deed of Trust made in good faith and for value on any Lot 
(or any Improvements respectively thereon): provided, however, 
that any subsequent Owner of such property shall be bound 
hereby whether such Owner's title was acquired by foreclosure, 
in a trustee's sale c.r otherwise. 

Attorneys' Fees. Any judgment or award rendered in any action 
or proceeding hereunder, includin~ a suit to collect delinquent 
assessments, in favor of the prevailing party shall include sums 
for attorneys' fees, in such amount as the Court may deem 
reasonable, and court or arbitration costs, both at trial and on 
appeal. 

t7.4 Jnteroretatioo. 

17.4.1 

17.4.2 

9/16198 

Resfrjct!ons Construed Together. All of the provisions of this 
Declaration, including ail Exhibits attached hereto and which are 
hereby incorporated herein, shall be liberally construed together 
in conformity with the laws of l'ltt State of Nevada to promote and 
effectuate the fundamental concepts of the Property, the Project 
Plan and MONACO overall as set forth in this Declaration. All 
references to the Nevada Revised Statutes or NRS shall be 
deemed to include all successor statutes. 

Restrictions Severnble. Notwithstanding the provisions of the 
foregoing subsection, each of the provisions of this Declaration 
shall be deemed independent and severable, and the invalidity or 
partial invalidity of any provision or portion hereof shall not affect 
the validity or enforceability of any other provision. 

42 

APP000162

rhabermas
Highlight



17.5 

17.6 

17.7 

17.8 

17.9 

9/1&'98 

17.4.3 Context. Unless the context requires a contrary construction, the 
singular shali includa the plural and the plural the singular; and 
the masculine, feminine or neuter shall include the masculine, 
feminine and neuter. · 

17.4.4 Csjptioos. All captions and titles used In this Deciaration are 
intended solely for convenience of reference and shall not affect 
that which is set forth in any of the provisions hereof. 

No Public RiQht of Dedication. Nothing contained In this Declaration shall be 
deemed to be a gift or dedication of all or any P._art of the Property to lite 
public. or for any public use, except as spectfically set forth herein or 
respectively granted or dedicated therefor now or hereafter. 

Constructive Notice and AccePtance. Every Person who owns, occupies or 
acquires any right, Iitle, estate or interest in or to any portion of the Property 
does and shall btl conclusively deemed to have consented to each and every 
applicable limitation, restriction, easement, reservation, condition, covenant, 
term, and provision contained herein, whether or not any reference to this 
Declaration is contained in tt>e instrument by which such Person acquired an 
Interest in the Property. or any portion thereof. 

No Representati9n af Warranties. N~ representations or warranties of any 
kind, express or implied, have been given or made by Declarant or its agents 
or employees in connection with MONACO overall, the Project. the Property, 
the Annexable Property, or any portion thereof. or any existing Improvements 
or future Improvements trereon, the physical condition thereof, zoning, 
compliance with applicable laws, fitness for intended u3e, or in connection 
with the subdivision, sale, leasing, operation. maintenance, cost of 
maintenance, taxes, or regulation thereof, or timing of development thereof, 
except as specifically and expressly set forth in this Declaration. 

lnclemnification. Except to the extent such liability, damage, or Injury is 
covered by insurance maintained by the Association, the Association's 
offiCers, directors, attorneys, agents, and employees, shall be indemnified, 
defended, and held harmless by the OWners and the Association against all 
claims, causes of action, suits, costs, expenses, and liabilities, Including 
attorneys' fees, reasonably incurred by or imposed upon any of them in 
connection with any proceeding to which any of them may be a party, and 
court or arbitration costs, or in which any of them may become involved, by 
reason of their being or having been an officer, director, attorney, employee. 
or agent of the Association, or any settlement thereof, whether or not they are 
an officer, director, attorney, employee, or agent at the time such expenses 
and liabilities are incurred, except in such cases wherein such person Is 
adjudged to have committed fraud, willful or wanton misfeasance, or gross 
negligence in the performance of his duties. Notwithstanding the foregoing, in 
the event of a setUement, this indemnification shall apply onfy when the Board 
of Directors of the Association determines that such settlement and 
reimbursement is in the best interest of the Association. 

Prjo!jtles and Inconsistencies. If there are conflicts or inconsistencies 
between this Declaration and either the Articles or Bylaws. the terms and 
provisions of this Declaration shall preva~. 
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IN WITNESS WHEREOF. Declarant has executed this Declaration this :;) I ~t day 
of September. 1998. 

WBF:cjg:h\944\G1995-11.doc 

9/16198 44 

LEWIS HOMES- CARLYLE VENTURE, 
LLC .• a Nevada limited liabiity company 

By: Lewis Homes P.Can~t Corp., 
a California corporation 
liS Manager 

By: iw....s/1--dtJJcJ 
~rizedAgent 

1-'\o&R.r £. uw.~ 
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(~ 
980923.0 IIJ9/ 

STATE OF NEVADA ) 
)SS. 

COUNTY OF CLARK ) 

""'u~'""'lt was acknowledged before me on Sr PrE-/..UfJC£:__ :1.1 I q '1 g date), 
-c_ £: . L v ; 1 (name(s)) as 
. 'z: ~c (title) of _£- ' s · c& 

L..:...t.!:!.!..li.!:I,!;;,.:W:.~.:..L-~:l~name of company or individual represented). 

-------------I.NI:Qry~OIIWIQJ I Ccully 01 Cllr!l 
DONNA M. KRUOER I 

I , ..,.,., •• e.;n. I 
,.., SHI'S.l c.x liC¥1. 2000 I -------------

9116198 

I Q..A_. 

(Titla..and rank (optional)l 
~ l) { < 9 fi-b- ... " .( -Th~-kt- -<--£-!-.-

(My commission expires /J.- o 9 -o-o ) 
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*PENTACORE 
9809~().~W97 
FILE: MI-A.DOC 

APRIL 14, 1998 
BY:C.L.M. 
CKD:MJJ. 

Oweli I 

GIIMIPI I 

..-.~-QS 

c ..... 
, ..... 

.u.c • a ._ ... ., ..... 
11 • a --

PAGE I OF4 

EXPLANATION 

TillS LAND DESCRIPTION DESCRIBES A PARCEL OF LAND GENERALLY LOC,\ TED NORrn 
OF DESERT INN ROAD AND WEST OF BUFFAlO DRIVE FOR RESTRICTION CLARlFICATION 
PURPOSES. 

LAND DESCRJPTION 

A PORTION OF rnE SOUTHEAST QUARTER (SE 114) OF SECTION 9, TOWNSHIP21 SOUrn. 
RJ\NGE 60 EAST, MOUNT DIABLO MERIDIAN. CLARK COUNTY. NEVADA, MORE 
PARTICULARLY DESCRIBED AS FOLLOWS: 

BEING rnAT CERTAIN PLAT KNOWN AS -MONO\ CO NO. 1- ON FILE IN THE CLARK COUNTY 
RECORDER'S OFFICE IN BOOK 83 AT PAGE 50; 

EXCEPTING THEREFROM: 

LOTS 71-SO.INCLUSIVE. BLOCK X OF SAID -MONACO NO. 1-; 

ALSO E.'CCEPTING rnEREFROM: 

LOTS &2..1}~. INCLUSIVE. BLOCK H. OF SAID -MONACO NO. 1- AS SHOI!.'N ON ntE EXHIBIT 
TO ACCOMPANY LAND DESCRIPTION ,\ TT ACHED HERETO ,\ND MADE A PART HEREOF. 

END OF DESCRIPTIOS. 

1713 West Cllar!nton Boulevard • l.lll Vegn, Nevada 11102 
ENc;,Nf!t:HG SutvfliNO ADA CoNSULTING 

Tel. 702.258.0115 • faJ 25U956 Ttl. 702.25UIIO • FC1125U790 Ttl. 702.754.011S • fax 25U528 
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~~ PENTACORE 
9809~&Q,u]97 
fiLE: M2-A.DOC 

APRIL 14, 1998 
BV:C.LM. 
CKD:MJJ. 

Q.al $ L I 

a....r I 

c ... 
'tr' ... 

.MI&CI « I .__ 
I D'S .... 

• -............ 
EXPLANATION 

REVISED: l'otA V S, 1993 
PAGE30F4 

THIS LAND DJ;SCRIPTION DESCRIBES A P:\RCEL OF LAND GENERALLY LOCATED NORTH 
OF DESERT INN ROAD AND WEST OF BUFFALO DRIVE FOR RESTRICTION CLARIRCATION 
PURPOSES. 

LAND DESCRIPTION 

A PORTION OF THE SOUTHEAST QUARTER (SE 114) OF SECTION 9, TOWNSHIP 21 SOUTH, 
RJ\NGE 60 EAST. MOUNT DIABLO MERIDI:\N, CLARK COUNTY. NEVADA. MORE 
PARTICllt..\RL V DESCRIBED :\S FOLLOWS: 

BEING THAT CERTAIN PLAT KNOWN AS "MONACO NO. 2" ON FILE IN THE CLARK COUNTY 
RECORDER"S OFFICE IN BOOK 83 AT PAGE 49; 

EXCEPTING THEREFROM: 

LOTS 350..361, INCLUSIVE. BLOCK H Of SAID "MONACO NO. 2"; 

ALSO EXCEPTING THEREFR0!\.1: 

LOTS 5-16 AND 5-&7, BLOCK B OF S:\ID "MONACO NO. 2"; 

:\LSO EXCEPTING THEREFRO!Iol: 

LOTS JSJ-390. INCLUSIVE. BLOCK C, OF SAID "MON,\CO NO. 2"; 

ALSO EXCEPTING THEREFROM: 

LOTS S-&S-SS3. I'ICLUSIVE. LOTS 632~. INCLUSIVE AND COMMON LOT -zr. BLOCK B. OF 
S.o\10 "MONACO NO. 2", AS SHOWN ON THE EXHIBIT TO ACCOMPANY LAND DESCRIPTION 
1\ TT.o\CHED HERETO AND M:\DE A PART HEREOF. 

END OF DESCRIPTION. 

a713 Wast Charleston Boulevard • Laa Vagaa, Nevada lttDZ 
e~,.tft"-"iC SutvUING ADA COK$ULTING 

foi 702 251 OilS • fa. 251.4956 Tol. 702.258.4110 • fa. 258.4790 Tol. 702.258.0115 • Fa. 258.8528 
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-- E.XPLANATIOS 

CKD:M.J.J. 

REVISED: MAY 8, 1998 
PAGE I OFS 

THIS L\SD OE..<;CR!PllOS DESCltiBES A P.-\RCU. Of L\'IOD GE.,<:AA.t..J. \' l.OCA TEO-nt 
Of DESBtT I'IO"S RO.\.D ASO \to "EST Of !RTf \LO~YE. fOR P.ESTIUCTIO'· CL\!UF'.CAn<.>S 
PI:RPOSES 

"Pr~Rnr-' r'f nu "'-~ nHlill·': :,f·~ OJ La'''" rt.rto,s.u :1 '>Ot m U\Gc w 
E -\ST \l0l "'-T C': \!l>t\IH.:t:r.O..' n \.ll("CI~ 'n. 'f\ W\.. \.lOU P\RTICt'L-\UY 
Df SoCitiS< ::> ...... '. c ·.::~' 

M:CI'~ '1 l"P.! '-ll TIU..O..<;T ll.llt'! ~I~ "'· \lD ~nK"' ~- \!.IJlllD 8'!! .\BRASS CAP 
"- •n . .:. MFV '-1!'"1 5.T \.~D-r ..... -_.~,.- r:'.i""'t< '-Ottlll U ;-;:or 11>t:ST ALOSG >HE 
<£it TIH.N ,·lf '>~~C"fit.11'1. 11. \ DI~T\.'-CI tlif I;'.!$ 5~ ITH TO THe EAST SI:\'TED .. Til 
(IC~'<.l~ UJ'I,,~r. ";T1 ~{ .. i1G'"S~ \\0 i'>. \t\Rii.ED B'l \ a..\SSC\P I"' COSCRET£ 
ST o\lOI:D 7I.S ~~-. ~""l ~Til U 3l':.r 'al:Sf co-..IT'ol:I'G ALO'I;G 5..\!i>SOl-nl 
Lf'E. P:'>"'i HH W llff Ql \JliTllCOii.'TltCO\NO'Ii TOSAJOSECTIDSS9 ,\XD 16. 
"-IARK£0 8) \ Bit\5.5 CAl' f' 'iio Ell \~l~"\IE.' T !>"T A'\fi'!:D • Df. Ll :\;A I"SC. PlS 6009-; 
TIIE'C'£ -.okTII ll"!otd.!" 1USl CO!'.TI!'.l.~AlOSGS.\IDSOUTII LISE.~~ II FEET; 
TiiESCE ~Til ooco.n¥" "Ab"T DEPAilTI"SG S,\10 SOUTII LISE. ~OIJJO fEET TO mE 
BEG~'SING Of A CU!.\'E COSCA\'E SOtiTHEASTERL'I'. H.-\VISG ,\ R.-\DIUSOf IW.OO FEET; 
TIIESCE SORTIIEA:>IIJU. Y 601.15 F£ET ALOSG S..\10 CURVE TIIROOGII ·\ CB-t'lltAL Al'iGLE 
Of 11' J 1·~-; TilESCE SORTH 21'26' 31- EAST. I 3166 F£ET: TIIENCf. NORm W32'36- WEST. 
9121 J FEET; TIIENCE SOUTH oo·~H·~~- EAST. 61 12 FEET; mENCE NORm Q>J2'36- WEST. 
6'10.56 FEET; TiiESCE NORm 00" 1.&'06- ViEST. 1716.711 ff.ET TO TilE NOR Til LINE Of ffiE 
SOl;-nJ HALf IS I :!) Of SAID SEcnOS 9; ffiENCE SOUTH $3'32'36- EAST ALONG SAID 
NORTil LINE. 61.&.95 FEET TO mE WEST SIXTEENrn CENTEP. CORNER OF SAIOSEcnON 9. 
MARKED BY AN ALUMINlJM CAP STAMPED -pLS 11139-; TIJENCE SOUTH SI'36'4S- EAST 
COSTISUING ALONG SAID NORnt LINE. 26SS.72 FEET TO TilE EAST SIXTFENTH CENTER 
COR.'lER OF SAID SEcnON 9. !\.lARKED BY AN ALUMINUM CAP ST AMPEO -pLS 1?.139-: 
TIIENCE soum II'JS'·W EAST CO!IITJNUING ALONG SAID NORTil LINE. 1327.31 FEET TO 
TilE QUARITR COR.'lER CO!\I:O.ION TO SECTIONS 9 AND 10, MARKED BY A BRASS CAP IN 
\\ell MONUMENT STAMPFD -pLS 7~-: TilENCE SOUTH 00'01'~()- WEST DEPARTING SAID 
NORTH LINE AND ALONG THE EAST U!liE OF SAID SECTION 9, A DISTANCE OF 1319.9$ FEET 
TO TilE SOUTH SIXTEENTH CORNER COMMON TO SAID SECTIONS 9 ,\NO 10, MARKED BY A 
BR.\58 STEM WITil PUNCH MARK; THENCE SOUTH 00'01'43- WEST CONTINUING ALONG 
s,\Jo EAST LINE. 1319.44 F£ET TO THE POINT OF BEGINNING: 

EXCEPTING THEREFROM; 

1713 Weat Charteaton Boulevard • Lila Vegaa, Nevada 11102 
ENGINffiiNO Sutv!'tiNG ADA CONSUI.TINO 

Tol. 702.258.0115 • fax 258.4956 T•l. 702.258.4110 • N• 258.4790 Ttl. 702.258.0115 • fax258.8528 
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LOTS 2-17-154, INCLUSIVE, BLOCK G. AS SHOWN ON THAT CERTAIN MAP KNOWN AS 
"MONACO NO. l" ON FILE IN THE CLARK COUNTY RECORDER'S OFFICE IN BOOK 83 Of 
PLATS AT PAGE 50; 

t\LSO EXCEPTING THEREFROM: 

LOTS 93·133.1NCLUSIVE. BLOCK H OF SAID"MONACO NO. I"; 

ALSO E.XCEPTING THEREFROM: 

LOTS 2-~6. INCLUSIVE. BLOCK I Of SAID "MONACO NO. l"; 

.-\LSO EXCEPTING THEREFROM: 

LOTS 537·545. INCLUSIVE. BLOCK B. AS SHOWN ON THAT CERTAIN MAP KNOWN AS 
"MONACO NO.2" ON FILE IN THE CLARK COUNTY RECORDER'S OmCE IN BOOK 83 OF 
PLATS AT PAGE 49; 

ALSO EXCEPTING TIIEREfROM: 

LOTS 391-422. JNC!.USIVE. BLOCK C Of SAID "MONACO NO. 2"; 

ALSO EXCEPTING THEREFROM: 

COMMON LOT "D" OF SAID "MONACO NO. I"; 

AL<;O EXCEPTING THEREFROM: 

CO :\I :'\ION LOT •C" 
A PORTIOS OF TilE SOUTIIEAST QUARTER (SE 1-'-1) Of SECTION 9, TOWNSHIP 21 SOUTI!. 
R.-\NGE 60 Et'\:iT. MOUNTDit\BLO MERIDIAN. CLARK COUNTY, NEVADA. MORE 
PARTICUL\RL Y DESCRIBED AS FOLLOWS: 

COMMENCING t\ T TilE SOIJTIIEAST CORNER OF St\ID SECTION 9, MARKED BY A BRASS 
CAP ll'l WELL MONUMENT, STAMPED "l'lS 7004", SAME ElEING TilE CEN1ERLINE 
IN1ERSECTION Of BUFFALO DRIVE (90 FEET WIDE) AND DESERT INN ROAD (95 FEET 
WIDE); TIIENCE NORTifSS•J7'20" WEST ALONG THE SOUTH LINE OF SAID SECTION 9, 
COINCIDENT WITH THE CEN1ERLINE OF SAID DESERT INN ROAD. 103.26 FEET; THENCE 
NORTH 02"22'22" EAST DE'ARTING S,\10 SOUTH LINE AND SAID CENTERLINE. 49.52 FEET 
TO THE NOR.', H RIGHT -OF-WAY LINE OF SAID DESERT INN ROAD AS DED!CA 1ED PER 
BOOK 980311, INSTRUMENT 00924, SAME BEING THE POINT 01' BEGINNING; 

THENCE ALONG SAID NORTH RIGHT.OF·WAY LINE TilE FOI.LOWING FOUR (4) COURSES: 
( 1.) NORTH 87'37'38" WEST. 200.83 FEET; (2.) NORTH 88'37'20" WEST, 70.00 FEET; (3.) SOUTH 
89'.j.j'-ll" WEST. 280.73 FEET; (4.) NORTH 88'37'20" WEST. 74.26 FEET TO THE Et\STERL Y 
LINE OF TI!AT CERTAIN PL\ T KNOWN AS MONACO NO. I, ON FILE IN THE ClARK COUNTY 
RECORDER'SOmCE IN BOOK 83 OF FlATS. AT PAGE 50; THENCE DEPARTING SAID 
NORTI! RIGHT-OF-WAY LINE t\ND AlONG SAID EASTERLY LINE. THE FOLLOWING FOUR 
(-I) COURSES: ( J.) NORTH 01"22'40" EAST ALONG A RADIAL LINE, 4.99 FEET TO TilE 
BEGINNING 01' A CURVE CONCAVE NORTHEASTERLY. HAVING A RADIUS OF 26.SO FEET; 
(3.) NORTHWES1ERL Y .U.OO FEET ,\LONG SAIO CURVE THROUGH A CENTRAL ANGLE OF 
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88°39'03"; (3.) NORTH 00°01' 43" EAST, 67.2S FEET TO THE BEGINNING OF A CURVE 
CONCAVE SOUTIIEASTERl Y.IIA VING A RADIUS OF !6.50 FEET; (4.) NORTIIEASTERl Y 19.24 
FEET 1\LONG SAID CURVE THROUUH A CENTRAL ANGLE OF 66°48'01"; THENCE SOUTH 
00°01'43" WEST DEPARTING SAID EASTERLY LINE. 78.54 FEET; THENCE SOUlH 44°17'49" 
EAST. 28.62 FEET; THENCE SOIJTH 88"37'20" E.\ST. 55.24 FEET TO THE BEGINNING OF A 
CURVE COSC.·\VE NORTHERLY. HAVING A RADIUS OF 1124.00 FEET; THENCE EASTERLY 
32.14 FEET AlONG SAID CURVE THROUGH A CENTRAl ANGLE OF 01"38'1&"; THENCE 
NORTH 89°44'22" EAST. 251.07 FEET TO THE BEGINNING OF A CURVE CONCAVE 
SOUTI!ERL Y. HAVING A RADIUS OF 876.00 FEET: THENCE EASTERLY 2S.02 FEET ALONG 
SAID CURVE THROUGH A CENTRAL ANGLE OF 01°38'12"; THENCE SOUTI! sa•37'26" EAST. 
70.00 FEET TO THE BEGINNING Of A CURVE CONCAVE SOUTHERLY. HAVING A RADIUS OF 
576.00 FEET; THENCE E.\STERL Y 15.21 FEET ALONG SAID CURVE THROUGH A CENTR.-\L 
ANGLE OF 00'59'42"; THENCE SOUTH 117"37'44" E.\ST. 214.03 FEET; THENCE NORTII46•IO'JO" 
EAST. 27.71 FEET; THENCE NORTH 00'01'43" EAST. 86.91 FEET; THENCE SOUTH 88"31"20" 
EAST. 10.00 FEET; THENCE SOUTH &9"58'17" EAST. 5.00 FEET TO THE EAST RIGHT ..OF· WAY 
LINE OF SAID BUFFALO DRIVE AS DEDICATED PER BOOK 980311.1NSTRUMENT IX»24; 
THENCE SOUTI! oo•o! '43" WEST ALONG SAID EAST RIGHT.OF·WAY LINE. 66.06 FEET TO 
THE BEGINNING OF A CURVE CONCAVE NORTHWESTERLY. HAVING A IV\DIUS OF 54.00 
FEET: THENCE SOUTHWESTERLY 87.03 FEET DEPARTING SAID EAST RIGHT..Of·WAY LINE 
AND ALONG SAID CURVE THROUGH A CENTRAL ANGLE OF 92"20'39" TO THE POINT OF 
BEGINNING; 

ALSO EXCEPTING THEREFRO:O.I: 

CO:\IMON LOT ~N· 
A PORTION Of THE SOUTHEAST QUARTER (SE 1!4) OF SECTION 9. TOWNSHIP21 SOUTH. 
RANGE 60 EAST. MOUNT DIABLO MERIDIAN. CLARK COl!NTY. NEVADA. MORE 
PARTICUI.J\RL Y DESCRIBED AS FOLLOWS: 

CO~MENCING AT THE SOUTHEAST CORNER OF SAID SECTIOS 9. MARKED BY A BRASS 
CAP IN WELL MONUMENT. STAMPED"PLS 7004". SAME BEING THE CENTERLINE 
INTERSECTION Of BUFFALO DRIVE (90 FEET WiDE) AND DESERT lNN ROAD (9S FEET 
WIDE): THENCE NORTH 00001'43" EAST 1\LONG TilE E.\ST LINE OF SAID SECTION 9. 
COINCIDENT WITH THE CENTERLINE OF SAID BUFFALO DRIVE. 210.90 FEET; THENCE 
NORTH 87"37'44" WEST DEPARTING SAJ[} EAST LINE .-\NO SAID CENTERLINE. 45.04 FEET TO 
THE EAST RIGHT-OF-WAY LINE OF SAID BUFFALO DRIVE AS DEDICATED PER BOOK 
980311, INSTRUMENT 00924, SAME BEING THE POINT OF BEGINNING; 

THENCE NORTH 87"37"44" WEST DEPARTING SAID EAST RIGHT.Of·WAY LINE. IS.OI FEET: 
THE.'lCE NORTH oo•ol'43" EA!>'T. 387.31 FEET; THENCE NORTH 44°5&'19" WEST. 35.36 FEET; 
THENCE NORTH 89'55'20" WEST. 15.00 FEET; THENCE SOUTH 45°01'43" WEST ALONG A 
RADIAL LINE. 2.-li FEET TO THE BEGINNING OF A CURVE CONCAVE SOUTHWESTER!. Y, 
HAVING A RADIUS OF 8.50 FEET; TriENCE NORTHWESTERLY 6.68 FEET ALONG SAID CURVE 
THROUGH A CENTIV\L ANGLE OF 45°00'00"; THENCE NORTH 89"Sn 7" WEST. 51.00 FEET; 
TIIENCE NORTH 44°58'17" WEST. 14.84 FEET TO THE BEGINNING Of A NON· TANGENT 
CURVE CONCAVE NORTHEASTER!. V. H,\ VING A RADIUS OF 534.00 FEET. A BEARING liNE 
TO SAID BEGINNISG BEARS SOUTH 13'00'4&" EAST; ll!ENCE NORTHWESTERL V ·U.ll FEET 
,\LONG S:\10 CURVE THROUGH r\ CENTRr\l ANGLE OF 04"37'38 .. TO THE BEGINNING OF A 
REVERSE CURVF. CONCAVE SOUTHWESTEii.L Y. HAVING A RADIUS OF .;66.00 FEET, A 
BEARING LINE TO 5:\ID BEGINNING BE.\RS NORTH 17'38'26" EAST; TIIENCE 
NORTIIWESTERl Y 48.00 FEET ALONG SAID CURVE TIIROUGH A CENTRAL ANGLE OF 
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OS'54'0S~: THENCE NORTH 00'01'43" EAST. 10.21 FEET TO THE SOUTHERLY LINE OF THAT 
CERTAIN PLAT KNOWN AS MONACO NO. 2, ON FILE IN THE CL,\RK COUNTY RECORDER'S 
OFFICE IN BOOK SJ OF PLATS,,\ T PAGE 49, SAME BEING THE BEGINNING OF A NON· 
TANGENT CURVE CONCAVE SOUTHWESTERLY. HAVING A RADIUS OF 476.00 FEET. A 
BEARING TO S:\ID BEGil'<'NING BEARS NORTH 11"29'20~ EAST: THENCE AlONG SAID 
SOUTHERLY LINE. THE FOLLOWING FIVE (S) COURSES: ( 1.) SOUTHEA!lTERL Y S 1.11 FEET 
ALONG S:\ID CURVE THROUGH A CENTRAL ANGLE OF 06'09'06~ TO THE BEGINNING OF A 
REVERSE CURVE CONC,\VE NORTHEASTERLY. H,\VING ,\RADIUS OF S24.00 FEET, A 
RAD!AL LINE TO SJ',ID BEGINNING BEARS SOUTH 17'38'26" WEST: (2.) SOUll!EASTERL Y 
161.03 FEET ALONG SAID CURVE THROUGH A CENTR-\L ANGLE OF 17'36'40: (3.) SOUTH 
89'Sno~ EAST TO THE BEGINNP.'lG OF A CURVE CONC,\ VE SOUTHWE!>'TERL Y. HAVING A 
RADIUS OF 26-50 FEET: (-I.) SOUTH£ASTERL Y 41.63 FEET ALONG SAID CURVE THROUGH ,\ 
CENTRAL ANGLE OF 90'00'03~: (S.)SOUTH 89'S8'1T EAST, S.OO FEET TO THE E.\ST RIGHT· 
OF-WAY LINT OF S,\ID BUFFALO DRIVE: THENCE SOUTH 00'01'4r WEST DEPARTING S,\10 
SOUTHERLY LINE ,\NO Al.ONG SAID EAST RIGHT -OF·WA Y LINE, 396.42 FEET TO THE 
POINT OF BEGINNING. 

NOTE: TillS Lo\ND OESCPJPTION IS PROVIDED AS A CONVENIENCE AND IS NOT INTENDED 
FOR THE PURPOSE Of SUBDIVIDING LAND NOT IN CONFORMANCE WITH NEVADA 
REV I~ ED STt\ TUTES. 

BASIS OF BEARINGS 

NORTH 88'37'32~ WEST. BEING THE BEARING OF THE SOUTH liNE OF THE SOUTHWEST 
QUARTER (SW I 14)0F THE SOUTHWEST QUARTER (SW 1/4) OF SEC'P.ON 9, TOWNSHIP 21 
SOUT!l RANGE 60 EAST. MOUNT DIABLO MERIDIAN. CLARK COUNTY. NEVADA. AS 
SHO\I.'N OS THAT CERl AIS ~!t\P ON FILE IN THE CLr\RK COUNTY RECORDER'S OFFICF .. IN 
FILE S70F SURVEYS. AT PAGE 91. 

ElliD OF D£SCRimON. 
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EXHIBJT•s• 

fOescription of Initial Association Property} 

ClARKCOUNTY.N~~~OER 
TH A. VANDEVER. R"""' JU~kcCROEO AT REQUEST OF: 

LEWIS H0!1ES OF f£VADA 

0'h:l-'t8 16•93 coi/lf 3 
BOOK: cfa#'if~ ~42? • oo 

60.00 RPTT: 1'!;1:: 
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CKD-MJJ 
P,\GE I OF S 

TillS Lt\ND DESCRimOS DESCRIIlES ,\PARCEL OF Lt\ND GENERALLY LOCATED NORTII OF 
DESERT INS RO:\D AND WEST Of BUFFALO DRIVE FOR RESTRICTION CLARIFICATION 
PURPOSES. 

LAND DESCRIPTION 

COM!\ION LOT -o-
,\ PORTION OF TilE SOUTHEAST QUARTER (SE l/4) OF SECTION 9. TOWNSHIP 21 SOUTH. 
Rr\NGE 60 EAST. MOl 'NT DIABLO MERIDIAN. CLARK COUNTY. NEVADA. MORE 
PARTICULARL'i DESCRIBED .'\S FOllOWS: 

BEING CO'-IMON LOT "0" AS SHOWN ON TI11\ T CERTAIN PLAT KNOWN AS "MONACO NO. I" 
ON FILE IN THE CLARK COUNTY RECORDER'S OFFICE IN BOOK 83 AT PAGE SO. AS SHOWN 
OS THE E.XHIBIT TO ACCO!\.IPANY LAND DESCRIPTION :\IT ACHED HERETO AND MADE A 
PART HEREOF. 

TOGETHER W!TH: 

C0:\1!\ION LOT -c-
,\PORTION OF THE SOUTHE:\ST QUARTER (SE li4)0F SECTION 9, TOWNSHIP 11 SOUTH. 
RANGE 60 E:\ST. MOUNT DIABLO MERIDIAN. CLARK COUNTY. NEVADA. MORE 
PARTICUL.'\RL Y DESCRIBED AS FOLLOWS: 

COMMENCING AT THF. SOUTHE:\ST CORNER OF SAID SECT,ON 9. MARKED BY A BRASS CAP 
IN WELL MONUMENT. STAMPED "PLS 7004". S:\ME BEING "n!E CENTERLINE INTERSECTION 
OF BUFFALO DRIVE (90 FEET WIDE) AND DESERT INN ROAD (95 FEET WIDE); TIIENCE 
NORnt 88'37'20'' WEST ALONG THE SOUTII LINE OF SAID SECTION 9, COINCIDENT WITH 
THE CENTERLINE OF SAID DESERT INN ROAD. 103.!6 FEET; TIIENCE NORTII 0!"22'22" EAST 
DEPARTING SAID SOUTH LINE :\NO SAID CENTERLINE. 49.52 FEET TO THE NORTH RIGHT .OF· 
WAY LINE OF SAID DESERT INN R0:\0 t\S DEOICA TED PER BOOK 930311, INSTRUMENT 
00924, SAME BEING TilE POINT OF BEGINNING; 

THENCE ALONG SAID NORTH RIGHT .OF-WAY LINE THE FOLLOWING FOUR (4) COURSES: ( 1.) 
NORTH 87'37'38" WEST. 200.83 FEET; (2.) NORTH 88'37'20" WEST. 70.00 FEET; (3.) SOUTfl 
89'-1-nr· WEST. 2!0.73 FEET; (4.) NORTH 88'37'20" WEST. 1~16 FEET TO THE EASTERL V LINE 
OF THAT CERTAIN PLAT KNOWN :\S MONACO NO. :. ON FILE IN TilE CLARK COUNTY 
RECORDER'S OFFICE IN BOOK 83 OF PLATS. AT PAGE SO; THENCE DEPARTING SAID NORTII 
RIGHT .OF· WAY LINE AND ALONG SAID E:\STERL V LINE. TilE FOLLOWING FOUR (4) 
COURSES: ( 1.) NORTH 01"22'40" E:\ST AlONG,\ RADIAL LINE. 4.99 FEET TO THE BEGINNING 
OF A CURVE CONCAVE NORTHEASTERL V. HAVING A RADIUS OF 26.50 FEET; (3.) 

&713 West Charlntan Boulevard • Las Vegas. Nevada U102 
E!lrCCIN!UING Sutv!YING ADA CON$ULTtNG 

Tol. 702.258.0115 • fa• 258.4956 Tol. 702.258.4110 • Fa. 258.4790 Tol. 702.258.0115 • Fa. 758.8525 
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NORTHWESTERLY -11.00 FEET ALONG SAID CURVE THROUGH A CENTRAL ANGLE OF 
811'39'03~; (3.) NORTH 00'01'-13" EAST, 67.25 FEET TO THE BEGINNING OF A CURVE CONCAVE 
SOUTHS\STERL Y. HAVING A RADIUS OF 16.50 FEI:.'T; (4.) NORTHS\STF.RL Y 19.24 FEET 
.o\LONG SAID CURVE THROUGH A CENTRAL ANGLE Of 66°4!1'01~; THENCE SOUTH 00°01'43~ 
WEST DEPARTING SAID EASTERLY LINE. 78.54 FEET; THENCE SOUTH -14°17'49" EAST. 28.62 
FEET; THENCE SOUTH 88'37'20~ EAST. SS.24 FEET TO THE BEGINNING OF A CURVE CONCAVE 
NORTHERLY. HAVING A RADIUS OF I 124.00 FEET; THENCE EA5TERL Y 32.14 FEET ALONG 
S>\ID CURVE TIIROUGJI,\ CENTRAL ANGLE OF 01"38' 18"; THENCE NORTH &9'44'22" EAST. 
251.07 FEET TO THE BEGINNING OF A CURVE CONCAVE ~OUTHERL Y. HAVING A RADIUS OF 
576.00 FEET: THENCE EASTERLY !5.02 FEET ALONG SAID CURVE THROUGH A CENTRAL 
ANGLE OF OJ038'12"; THENCE SOUTH 8&'37'26" EAST. 70.00 FEET TO THE BEGINNING OF A 
CURVE CONCAVE SOUTHERLY. HAVING •\ RADIUS OF 876.00 FEET: THENCE EASTERLY I 5.21 
FEET ALONG SAID CURVE THROUGH A CENTRAL ANGLE OF OO'S9'42~; THENCE SOUTH 
87'37'44~ EAST. 214.03 FEET: THENCE NORTII46°10'30~ EAST. 27.71 FEET; THENCE NORTH 
00°01 '43" EAST. 56.91 FEET; THENCE SOUTH 88'37'20~ EAST. 10.00 FEET; THENCE SOUTH 
S9'S8' 17" EAST. S.OO FEET TO THE EAST RIGHT ..OF-WAY LINE OF SAID BUFFALO DRIVE AS 
DEDtCATED PER BOOK 9!031 !,INSTRUMENT 0092-1; THENCE SOUTH 00'01'43~ WEST ALONG 
SAID EAST RIGHT.Of·WAY LINE, 66.06 FEET TO THE BEGINNING OF A CURVE CONCAVE 
NORTHWESTERLY. HAVING A RADIUS OF S4.00 FEET; THENCE SOUTHWESTERL V 87.03 FEET 
DEPARTING SAID EAST RIGHT ..QF-W,\Y LINE AND ALONG SAID CURVE THROUGH A 
CENTRAL ANGLE OF 92'20'39" TO THE POINT OF BEGINNING AS SHOWN ON TilE EXHIBIT 
TO ACCOMPANY LAND DESCR!P'nON ATTACHED HERETO AND MADE t\ PART HEREOf; 

TOGETHER WITH: 

COM!\ION LOT "N" 
A PORTION OF THE SOUTHEAST QUARTER (SE 114) m· SECTION 9. TOWNSHIP21 SOUTH, 
RANGE 60 EAST. MOlr.'IT DIABLO MERIDIAN, CLARK COUNTY. NEVADA. MORE 
PARTICULARLY DESCRIBED AS FOLLOWS: 

COMMENCING AT THE SOUTI!EAST CORNER. OF SAID SECTION 9, MARKED BY A BRASS CAP 
IN WELL MONUMENT. STAMPED "PLS 7004", SAME BEING THE CENTERLINE INTERSECTION 
OF BUFFALO DRIVE (90 FEET WIDE) AND DESERT INN ROAD (9S FEET WIDE); TIIENCE 
NORTH 00'01' 43" EAST ALONG THE EAST LINE OF SAID SECTION 9, COINCIDENT WITH THE 
CENTERLINE OF SAID BUFFALO DRIVE. 210.90 FEET; THENCE NORTH 57°37'41" WEST 
DEPARTING SAID EAST LIN F. AND SAID CENTERLINE, 4S.04 FEET TO TilE E.<\ST RIGHT ..OF· 
WAY LINE OF SAID BUFFALO DRIVE AS DEDICATED PER BOOK 98031 I,INSTRUMENT00924, 
SAME BEING THE POINT OF BEGINNING; 

THENCE NORTH 87"37'44" WEST DEPARTING SAID MST RIGHT -OF·WA Y LINE. I S.OI FEET: 
TIIENCE ~OR Til 00'01'43" EAST. 387.31 FEET; TIIENCE NORTH -14°~8'19" WES i, 35.36 FEET; 
THENCE NORTH S9'SS'20~ WEST. JS.OO FEET: THENCE SOUTH 45°01'43" WEST ALONG A 
RADIAL LINE. 2.47 FCET TO THE BEGINNING OF A CURVE CONCAVE SOUTHWESTERLY. 
HAVING A Ri\OIUS OF S.SO FEET; THENCE NORTHWESTERLY 6.6S FEET ALONG SAID CURVE 
THROUGH A CENTR.o\L ANGLE OF -IS'OO'OO"; THENCE ~ORTI!89'S8'17" WEST, S 1.00 FEET; 
TIIENCE NORTH44~S3'17"WEST,I4.S4 FEET TO THE BEGINNING OF A NON-TANGENT CURVE 
CONCAVE NORTHEASTERLY, HAVING A RADIUS OF Sl·I.OO FEET. ,\ BEARING LINE TO S,\ID 
BEGINNING BE,\RS SOUTH 13'00'48" EAST: THENCE NORTHWESTERLY 43.13 FEET ALONG 
St\10 CURVE THROUGH ,\ CENTRAL ANGLE OF 04'37'.1&~ TO TilE BEGINNING OF A REVERSE 
CURVE CONCt\ VE SOUTHWESTERLY. HAVING A RADIUS OF 466.00 FEET. A BEARING LINE 
TO SAID BEGINNING BEARS NORTH 17"3&'26~ EAST; THENCE NOII.THWESTERL Y 41.00 FEET 
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ALONG SAID CURVE TI!ROUGH A CENTRAL ANGLE OF 05'$4'03~: TIIENCE NORTI! 00'01"43" 
EAST. 10.21 FEET TO TilE SOUTI!ERL V I.INE OF "rHAT CERTAIN PLAT KNOWN AS MONACO 
NO.2. ON mE IN TilE CLARK COUNTY RECORDER'S OFFICE IN BOOU3 OF PLATS. AT PAGE 
~9. SAME BEING TilE BEGINNING OF A NON-TANGENT CURVE CONCAVE SOUTI!WESTERL Y, 
HAVING A RADIUS OF -176.00 FEET, 1\ BEARING TO SAID BEGINNING BEARS NORTH II "29'20" 
EAST: TI!ENCE ALONG SAID SOUTI!ERL Y LINE. TilE FOLLOWING FIVE (S) COURSES: ( 1.) 
SOUlllfu\STERL Y Sl.ll FEET ALONG S,\ID CURVE Til ROUGH A CEN1RAL ANGLE OF 
06'09"06~ TO THE BEGINNING OF A REVERSE CURVE CONCAVE NORTHEASTERL V, HAVING 
.. \ RADIUS OF 52·1.00 FEET. A RADIAL LINE TO SAID BEGINNING BEARS SOUTH I 7>38'26" 
WEST:(:!.) SOUTHEASTERLY 161.0S FEET ALONG SAID CURVE Til ROUGH A CENTRAL ANGLE 
OF 17'36'46": (3.) SOUTH S'J'S&'20~ EAST TO THE BEGINNING OF A CURVE CONCAVE 
SOUTH\\'ESTERL Y. HAVING A RADIUS OF 26.50 FE !IT: (4.)SOUTHE-\STERL Y 41.63 FEET 
ALONG SAID CURVE TI!ROUGH A CENTRAL ANGLE OF 90°00'03": (S.) SOUTI! S9'SS'I7" fu\ST, 
S.OO FEET TO THE EAST RIGHT -OF·WA Y LINT OF SAID BUFFALO DRIVE; THENCE SOUTII 
00'01'43" WEST DEPARTING SAID SOUTHERLY LINE AND AlONio SAID EAST RIGHT -OF-WAY 
LINE. 396.42 FEET TO THE I'OINT OF BEGINNING AS SHOWN ON THE EXHIBIT TO 
ACCOMPANY LAND DESCRIPTION A IT ACHED HERETO AND JI.L\DE A PART HEREOF. 

CONTAINING 39.839 SQUARE FEET. AS DETERMINED BY COMPUTER METHODS. 

NOT£: THIS L\ND DESCRIPTION IS PROVIDED AS A CONVENIENCE AND IS NOT INTENDED 
FOR THE i'URPOSE OF SUBDIVIDING LAND NOT IN CONFORMANCE WITH NEVADA REVISED 
STATIJTES. 

BASIS OF BEAJUSGS 

NORTI! SS037'32" WEST. BEING TilE BEARING OF TilE SOUTH LINE OF TilE SOUTHWEST 
QUARTER (SW 1."-1) OF TilE SOUTHWEST QUARTER (SW l/4) OF SECTION 9, TOWNSHIP 21 
SOUnt. RANGE 60 EAST. MOUNT DIABI.O MERIDIAN. CL\RK COUNTY. NEVADA. AS SHOWN 
ON THAT CERTAIN MAP ON FILE IN THE CLARK COUNTY RECORDER'S OFFICE, IN FILE 87 OF 
SURVEYS. AT PAGE 91. 

END OF DESCRJmON. 
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Dept no. XXVIII

Case Number: A-18-770245-C

Electronically Filed
2/21/2019 12:52 PM
Steven D. Grierson
CLERK OF THE COURT
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CLERK OF THE COURT
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NTSO 
WRIGHT, FINLAY & ZAK, LLP 
Natalie C. Lehman, Esq. 
Nevada Bar No. 12995 
7785 W. Sahara Ave., Suite 200 
Las Vegas, NV 89117  
(702) 475-7964; Fax: (702) 946-1345 
nlehman@wrightlegal.net  
Attorneys for Defendant Wells Fargo Bank, National Association, as Trustee for the Structured 
Adjustable Rate Mortgage Loan Trust, Pass-Through Certificates Series 2005-11 
 

DISTRICT COURT 

CLARK COUNTY, NEVADA 
 

SATICOY BAY LLC SERIES 8149 PALACE 
MONACO,  
 

  Plaintiff, 
 
 vs. 
 
ROBERT NARDIZZI a/k/a ROBERT A. 
NARDIZZI, an individual; MONACO 
LANDSCAPE MAINTENANCE 
ASSOCIATION, a Nevada domestic non-profit 
corporation; WELLS FARGO BANK, 
NATIONAL ASSOCIATION, AS TRUSTEE 
FOR THE STRUCTURED ADJUSTABLE 
RATE MORTGAGE LOAN TRUST, PASS-
THROUGH CERTIFICATES SERIES 2005-
11, a business entity location unknown; DOE 
individuals 1 through 10; and ROE business 
entities 11 through 30,    

 
          Defendants. 

 Case No.:   A-18-770245-C 
Dept. No.: XXVIII 
 
NOTICE OF ENTRY OF STIPULATION 
AND ORDER  

WELLS FARGO BANK, NATIONAL 
ASSOCIATION, AS TRUSTEE FOR THE 
STRUCTURED ADJUSTABLE RATE 
MORTGAGE LOAN TRUST, PASS-
THROUGH CERTIFICATES SERIES 2005-
11,  
 

  Counterclaimant, 
 
 vs. 

  

Case Number: A-18-770245-C

Electronically Filed
4/25/2019 11:54 AM
Steven D. Grierson
CLERK OF THE COURT
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SATICOY BAY LLC SERIES 8149 PALACE 
MONACO; MONACO LANDSCAPE 
MAINTENANCE ASSOCIATION; and RED 
ROCK FINANCIAL SERVICES, LLC, 
 
   Counterdefendants. 
 
 

NOTICE OF ENTRY OF STIPULATION AND ORDER  

PLEASE TAKE NOTICE that a STIPULATION AND ORDER TO DISMISS CLAIMS 

BETWEEN RED ROCK FINANCIAL SERVICES, LLC AND WELLS FARGO WITH 

PREJUDICE was entered in the above-entitled Court on the 24th day of April, 2019. A copy of 

which is attached hereto. 

DATED this 25th day of April, 2019. 

 
WRIGHT, FINLAY & ZAK, LLP 

 
      /s/ Natalie C. Lehman, Esq.    

Natalie C. Lehman, Esq. 
Nevada Bar No. 12995 
7785 W. Sahara Ave., Suite 200 
Las Vegas, NV 89117 
Attorneys for Defendant Wells Fargo Bank, 
National Association, as Trustee for the Structured 
Adjustable Rate Mortgage Loan Trust, Pass-
Through Certificates Series 2005-11
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CERTIFICATE OF SERVICE 

Pursuant to NRCP 5(b), I certify that I am an employee of WRIGHT, FINLAY & ZAK, 

LLP, and that on this 25th day of April, 2019, I did cause a true copy of NOTICE OF ENTRY 

OF STIPULATION AND ORDER to be e-filed and e-served through the Eighth Judicial 

District EFP system pursuant to NEFR 9 and/or by depositing a true copy of same in the United 

States Mail, at Las Vegas, Nevada, addressed as follows: 
 
Michael F. Bohn   mbohn@bohnlawfirm.com 
E-Service Bohnlawfirm  office@bohnlawfirm.com 
Douglas Cohen   dcohen@wrslawyers.com 
Gregory Kerr    gkerr@wrslawyers.com 
Teresa McCracken   tmccracken@wrslawyers.com 
Nina Miller    nmiller@wrslawyers.com 
Christie Rehfeld   crehfeld@wrslawyers.com 
J. William Egert   bebert@ipsonneilson.com 
Julie Funai    jfunai@lipsonneilson.com 
Debra Marquez   dmarquez@lipsonneilson.com 
Susana Nutt    snutt@lipsonneilson.com 

 
 

 
     /s/ Lisa Cox                                                              . 
    An Employee of WRIGHT, FINLAY & ZAK, LLP 
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Case Number: A-18-770245-C

Electronically Filed
4/24/2019 4:43 PM
Steven D. Grierson
CLERK OF THE COURT
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MSJD
MICHAEL F. BOHN, ESQ.
Nevada Bar No.: 1641
mbohn@bohnlawfirm.com  
ADAM R. TRIPPIEDI, ESQ.
Nevada Bar No.: 12294
atrippiedi@bohnlawfirm.com
LAW OFFICES OF 
MICHAEL F. BOHN, ESQ., LTD.
2260 Corporate Circle, Suite 480 
Henderson, NV  89074 
(702) 642-3113/ (702) 642-9766 FAX
Attorneys for Plaintiff/Counterdefendant
Saticoy Bay LLC Series 8149 Palace Monaco 

                                                     DISTRICT COURT

         CLARK COUNTY, NEVADA

SATICOY BAY LLC SERIES 8149 PALACE
MONACO, a Nevada limited liability company,

                                           Plaintiff,

vs.

ROBERT NARDIZZI a/k/a ROBERT A.
NARDIZZI, an individual; MONACO
LANDSCAPE MAINTENANCE
ASSOCIATION, INC., a Nevada domestic
nonprofit corporation; WELL FARGO BANK,
NATIONAL ASSOCIATION, AS TRUSTEE
FOR THE STRUCTURED ADJUSTABLE
RATE MORTGAGE LOAN TRUST,
MORTGAGE PASS THROUGH
CERTIFICATES SERIES 2005-11, a business
entity location unknown; DOE individuals 1
through 10; and ROE business entities 11
through 30,
                                           Defendants.

CASE NO.:    A-18-770245-C

DEPT.  NO.:   XXVIII

[HEARING REQUESTED]

SATICOY BAY LLC SERIES 8149
PALACE MONACO’S MOTION FOR
SUMMARY JUDGMENT 

1

Case Number: A-18-770245-C

Electronically Filed
10/28/2019 11:41 AM
Steven D. Grierson
CLERK OF THE COURT
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WELLS FARGO BANK, NATIONAL
ASSOCIATION, AS TRUSTEE FOR THE
STRUCTURED ADJUSTABLE RATE
MORTGAGE LOAN TRUST,
PASSTHROUGH CERTIFICATES SERIES
2005-11,

                                          Counterclaimant,
vs.

SATICOY BAY LLC SERIES 8149 PALACE
MONACO; MONACO LANDSCAPE
MAINTENANCE ASSOCIATION; and RED
ROCK FINANCIAL SERVICES, LLC,

                                          Counterdefendants.

Plaintiff/Counterdefendant, Saticoy Bay LLC Series 8149 Palace Monaco, by and through it’s

attorneys,  the Law Offices of Michael F. Bohn, Esq., Ltd. and Michael F.  Bohn, Esq.,  moves this court

for summary judgment on its complaint against Defendant/Counterclaimant, Wells Fargo Bank, National

Association, as Trustee for the Structured Adjustable Rate Mortgage Loan Trust, Passthrough Certificates

Series 2005-11 and for dismissal of each of the causes of action averred in the  counterclaim. This motion

is based upon the points and authorities contained herein.

                         FACTS

1.  Facts regarding the foreclosure sale.

Plaintiff/Counterdefendant, Saticoy Bay LLC Series 8149 Palace Monaco (“Palace Monaco”) is

the owner  of the real property commonly known as 8149 Palace Monaco Avenue, Las Vegas, Nevada

89117 (the “Property”).  Palace Monaco acquired the Property by entering  and paying the high bid of

$17,400.00,  at a public auction held on December 3, 2013. A copy of the foreclosure deed, recorded on

December 27, 2013,  is Exhibit 1.  The foreclosure deed arose from a delinquency in assessments due

from the former owners to the Monaco Landscape Maintenance Association  (“HOA”),  pursuant to NRS

Chapter 116.

2
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Defendant/Counterclaimant, Wells Fargo Bank, National Association, as Trustee for the

Structured Adjustable Rate Mortgage Loan Trust, Passthrough Certificates Series 2005-11 (“Wells

Fargo”, “defendant bank”) is the beneficiary  of a Deed of Trust which was recorded as an encumbrance

against  the Property,  on March 15, 2005.  A copy of the deed of trust is Exhibit 2.  The recorded deed

of trust denotes IndyMac Bank, FSB, as the original lender.  Wells Fargo did not hold a recorded  interest

in the Property,  on the date of the December 3, 2013 HOA foreclosure sale.

On February 24, 2014, after the HOA foreclosure sale, Mortgage Electronic Registration Systems,

Inc.  (“MERS”) recorded an Assignment of Deed of Trust Nevada, on behalf of IndyMac Bank, F.S.B,

in favor of  Aurora Commercial Corp,  as Successor Entity to Aurora Bank, FSB, F/K/A Lehman Brothers

Bank, FSB.  A copy of the assignment is Exhibit 3.  On January 26, 2017, over three years after the

foreclosure sale, Wells Fargo acquired a recorded interest in the Property, by virtue of a Corporate

Assignment of Deed Trust recorded by Ocwen Loan Servicing, LLC, under the signature of MERS, on

behalf of IndyMac Bank, FSB, in favor of Wells Fargo Bank, National Association, as Trustee for the

Structured Adjustable Rate Mortgage Loan Trust, Passthrough Certificates Series 2005-11.  A copy of

the assignment is Exhibit 4.    Wells Fargo did not hold a recorded  interest in the Property prior to

January 26, 2017.

On April 9, 2009, Red Rock Financial Service, LLC,  the foreclosure agent,  sent the former

owners the pre-lien letter.   A copy of the pre-lien letter and the proof of mailing is Exhibit 5. 

On May 20, 2009,  the foreclosure agent  recorded a Lien for Delinquent Assessments against the

Property.  A copy of the lien  is Exhibit 6.

On July 7, 2009, the foreclosure agent recorded a Notice of Default and Election to Sell against

the Property.  A copy of the recorded notice of default is Exhibit 7.  The foreclosure agent also mailed

the notice to the former owners, IndyMac Bank, Wells Fargo  and other interested parties.  Wells Fargo

did not become an assignee of record until  January 26, 2017, after the recordation of the default and the

foreclosure sale. The proof of mailing of  the notice of default is Exhibit 8.
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On April 8, 2013, the foreclosure agent recorded a Notice of Foreclosure Sale against the Property.

A copy of the recorded notice is Exhibit 9. The foreclosure agent also mailed a copy of the notice of sale

to the former owners, IndyMac Bank, Wells Fargo and other interested parties.  The proof of mailing of

the notice of sale is  Exhibit 10.

Pursuant to the recitations in the foreclosure deed, the foreclosure agent complied with all

requirements of law respecting the posting of the Notice of Sale.  The Notice of Sale was posted on the

property and in three locations within Las Vegas, Nevada.  Copies of the affidavits of posting and service

are Exhibit 11. 

The Notice of Sale was published on three dates in the Nevada Legal News.  A copy of the

affidavit of publication is Exhibit 12.   The foreclosure agent complied with all requirements of law

respecting postponement of the foreclosure safe from the original date of May 2, 2013 to December 3,

2013.

On February 2, 2018, Plaintiff filed its three (3) count complaint, which included a single count

against Wells Fargo,  seeking quiet title and declaratory relief, under Nevada law, pursuant to NRS

Chapter 40.  On October 15, 2018, after a failed attempt to remove the case to federal court, Wells Fargo 

filed its Answer to  Plaintiff’s Complaint, Counter-claims, Cross-claims and Third Party Complaint.

Well’s Fargo’s Answer included nine (9) affirmative defenses, none of which asserted a claim of payment

(tender) or federal interest.  

Well’s Fargo’s counterclaims against Palace Monaco were enumerated as: 1) First Cause of

Action (Quiet Title/Declaratory Relief), 2) Second Cause of Action  (Permanent and Preliminary

Injunction versus Saticoy Bay); and  Third Cause of Action (Unjust Enrichment). With regard to its  quiet

title cause of action,  Well’s Fargo’s counterclaim relies entirely on the application of Nevada law,

pursuant Nevada statutes, inclusive of NRS Chapter 116, as interpreted by the Nevada Supreme Court.

In doing so,  Wells Fargo counterclaim averred as follows, pursuant to various provisions of NRS

116.3116, NRS 30.010 and NRS 40.010, in pertinent part:

“41. Pursuant to NRS 116.3116(6), a lien for unpaid assessments is extinguished unless
proceedings to enforce the lien are instituted within 3 years after the full amount of the 
assessments becomes due.
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42. Upon information and belief, the full amount of the assessments became due on
or before May 20, 2012, such that the HOA lien became extinguished on or before May
20, 2012.

53. Under NRS Chapter 116, a lien under NRS 116.3116(1) can only include costs and
fees that are specifically enumerated in the statute.

54. A homeowner’s association may only collect as a part of the super priority lien(a)
nuisance abatement charges incurred by the association pursuant to NRS
116.310312 and (b) nine months of common assessments which became due prior to
the institution of an action to enforce the lien.

58. The HOA Sale did not comply with NRS 116.3102 et seq. because none of the
aforementioned notices identified above identified what portion of the claimed lien were
for alleged late fees, interest, fines/violations, or collection fees/costs.

66. The circumstances of the HOA Sale of the Property breached the HOA’s obligations
of good faith under NRS 116.1113 and its duty to act in a commercially reasonable
manner.

70. Pursuant to NRS 116.31162(1) an association may only proceed with foreclosure
under NRS 116.31162-116.31168 if the declaration or CC&Rs so provide.

86. Wells Fargo’s Deed of Trust is the first secured interest on the Property as intended
by and whose priority is protected by NRS 116.3116(2)(b).

90. Because, upon information and belief, the HOA and the HOA Trustee attempted to
sell the Property under an expired and extinguished HOA lien pursuant to NRS
116.3116(6) more than three (3) years after the full amount of the assessments became
due, the HOA Sale could not have extinguished the Deed of Trust or displaced it from its
first position status in the chain of title, such that Saticoy Bay took subject to the Deed of
Trust. Or in the alternative, the HOA Sale is void, invalid and/or should be set aside.

95. Based upon the foregoing, Wells Fargo is entitled to a determination from this Court,
pursuant to NRS 30.010 and NRS 40.010, that the purported HOA Sale did not
extinguish the Deed of Trust because it was conducted in violation of NRS 116.3116 et
seq. and the CC&Rs.

96. Wells Fargo is entitled to a determination from this Court, pursuant to NRS 30.010
and NRS 40.010, that Wells Fargo’s secured interest by virtue of its Deed of Trust is
superior to the interest, if any, acquired by Saticoy Bay through the Foreclosure Deed and
all other parties, if any.

97. In the alternative, if it is found under state law that Wells Fargo’s interest could have
been extinguished by the HOA Sale, for all the reasons set forth above and in the Factual
Background, Wells Fargo is entitled to a determination from this Court, pursuant to NRS
30.010 and NRS 40.010, that the HOA Sale was void, invalid and/or should be set aside
and conveyed no legitimate interest to Saticoy Bay.” See  Answer to  Plaintiff’s
Complaint, Counter-claims, Cross-claims and Third Party Complaint.  (Emphasis added).
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The interests of all parties, under the Deed of Trust, were extinguished by reason of the

foreclosure sale, resulting from a delinquency in assessments due from the former owners to the HOA,

pursuant to NRS Chapter 116.   Notwithstanding the fact that  Wells Fargo did not have a recorded

interest in the Property until  January 26, 2017, Wells Fargo and its  predecessors in interest were on

actual notice of the 2009 default and the 2013 HOA foreclosure.  Wells Fargo and its predecessors in

interest failed to take any action to their own detriment.  Palace Monaco  moves for summary judgment

on its complaint  and  for dismissal Wells Fargo’s counterclaim.

2.  Discovery conducted during litigation.

The HOA’s foreclosure agent, Red Rock Financial Services, LLC,  provided records regarding

the foreclosure sale.  Exhibits 2 and 5 through 12  were contained in foreclosure documents provided by 

Red Rock Financial Services, LLC.  A copy of the Certificate of Custodian of Records  is Exhibit 13.

At no time  between the origination of the deed of trust and the 2013 HOA foreclosure sale - not

until January 27, 2017 - did Wells Fargo hold a recorded interest in the Property.  During discovery,

Wells Fargo failed to produce probative evidence that it held an independent,  justiciable interest in the

Property either at any time prior to December 3.  2013 or therafter.  Consequently,  as all interests of all

parties, under the Deed of Trust, were extinguished on December 3, 2013 –  the date of the foreclosure

sale – Wells Fargo did not have standing to initiate a claim under NRS Chapter 38.  More specifically,

Wells Fargo lacked standing, on December 29, 2015, to initiate a purported  Alternative Dispute

Resolution claim before the Nevada Real Estate Division (“NRED”), respecting a property for which it

did not hold a justiciable interest, inclusive of its quiet title claim against Palace Monaco.

During discovery, Wells Fargo was  served with interrogatories regarding plaintiff’s  status as a

bona fide purchaser, for proof of fraud, and oppression or unfairness or irregularities regarding the

noticing or the sale of the property.  Wells Fargo objected to the interrogatories and its answers were

unresponsive.   Wells Fargo did not supplement its interrogatory responses. A copy of  Wells Fargo’s 

responses  is  Exhibit 14. 
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Plaintiff propounded Interrogatory No.  2:

INTERROGATORY NO. 2. Identify the facts, information and evidence of which you
are aware that supports or contradicts your assertion that you or your predecessor-in-
interest were not properly noticed of the Association foreclosure sale.

The defendant bank  responded:

RESPONSE TO INTERROGATORY NO.  2.  In addition to the General Objection,
this Interrogatory is further objected to on the grounds that it is vague and ambiguous,
overly broad in scope and time, and calls for speculation as to what others not in the
control of Wells Fargo, particularly its predecessors in interest may have done during the
relevant time.  This Interrogatory is further object to on the grounds that it is compound. 
Without waiving any objections, Wells Fargo, after making reasonably (sic) inquiry, and
on information known or readily available to it, cannot confirm whether Wells Fargo, or
its predecessors, were properly notified of the Association’s foreclosure sale.  A copy of
a notice of sale from the Association was found attached to a letter from One West Bank
to Robert Nardizzi, but Wells Fargo is unable to confirm from whom it was received or
when it became part of the records for the loan. See EFZ000216-218.  The only other copy
of a notice of sale related to the Association foreclosure sale found in Well’s Fargo’s
records was printed after the sale, WFZ0002280229 on January 18, 2014, and
WFZ000105-106 obtained by counsel on April 9, 2019.  Wells Fargo cannot confirm from
whom the notices were received or when they became part of Wells Fargo’s records. 
Other than the copies of the aforementioned notice of sale, no records have been found
regarding any notice of default from the Association.  Additionally, none of the recorded
foreclosure notices that have been produced included  the so called “super-priority”
portion of the lien, that the “super-priority was being foreclosed, or that any interest
purchased at the HOA Sale would avoid Wells Fargo’s lien. 

Plaintiff  propounded Interrogatory No.  13:

INTERROGATORY NO. 13. Identify all facts, information, and evidence of which you
are aware that contradicts the plaintiff’s assertion that it was a bona fide purchaser for
value at the Association foreclosure sale.

The defendant bank responded:

RESPONSE TO INTERROGATORY NO.  13.  In addition to the General Objections,
Wells Fargo objects to this Interrogatory on the grounds that it improperly calls for a legal
conclusion.  Without waiving any Objections, Wells Fargo states as follows: The First
Deed of Trust was recorded on March 15, 2005, as Book and Instrument Number
20050315-0004331 in the official records of the Clark County Recorder’s Office, putting
Saticoy Bay on notice of the Wells Fargo’s First Deed of Trust on the Property.  Likewise,
the “Declaration of Covenants, Conditions and Restrictions for Monaco (the “CC&Rs”)
were recorded on September 23, 1998, as Book and Instrument Number 980923.01097
in the official records of the Clark County Recorder’s Office.  The Notice of Delinquent
Assessment Lien recorded as Book and Instrument Number 20090520-0002871, states
that the lien is being made in accordance with the CC&Rs.  The Notice of Default and
Election to Sell Under Homeowners Association Lien recorded as Book and Instrument
Number 20090707-0001621 advised the authority for Red Rock Financial Services to
record the notice is the CC&Rs.  The Notice of Foreclosure Sale, recorded as Book and
Instrument Number 201304080002068, advises that the public auction will be conducted
under the authority of the CC&Rs.  Thus, because all of the aforementioned notices by the
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Association reference the Monaco CC&Rs, Saticoy Bay was on notice of the HOA’s
remedies, notice and sale requirements and mortgage protection clauses.  Saticoy Bay is
a professional property purchaser, aware that the foreclosure deed passes no warranties
of title, and cannot be insured so as to be marketable without a decree of quiet title or
consent of the former beneficiary of the senior deed of trust.  Furthermore, the purchase
price paid by Saticoy Bay at the HOA Sale was grossly inadequate.  Investigation and
discovery are continuing, and this response may be supplemented should additional
information become available. 

Plaintiff  propounded Interrogatory No.  14:

INTERROGATORY NO. 14. Identify all facts, information, and evidence of which you
are aware which evidences any fraud, oppression or unfairness in regards to the
association foreclosure sale.

The defendant bank responded:

RESPONSE TO INTERROGATORY NO.  14.   In addition to the General Objections,
Wells Fargo objects to this Interrogatory on the grounds that it improperly calls for a legal
conclusion.  This Interrogatory is further objected to on the grounds that it is overly broad
and unduly burdensome as to “all”and is premature given that discovery continues. 
Without waiving any objections, See Responses to Interrogatories Nos. 2 and 13.  The
Association represented to the general public as well as to Wells Fargo and its
predecessors in interest that the Association’s foreclosure sale would not extinguish the
first deed of trust.  The association’s notice to Wells Fargo and its predecessors in interest
and the information it conveyed to potential buyers was legally inaccurate and resulted in
an unreasonably low sale price.  Wells Fargo and its predecessors in interest had no
opportunity to cure the Nardizzi delinquency and/or Wells Fargo and its predecessors in
interest had not opportunity to cure the Nardizzi delinquency and/or Wells Fargo and its
predecessors in interest attempted to cure the delinquency but the Association foreclosed
anyway.  There is evidence that OneWest Bank and/or Wells Fargo requested payoff
demands from Red Rock Financial Services indicating a possible tender of the super
priority lien, as well as evidence that the homeowner’s payments made have also satisfied
the super priority lien.  Higher bidders were dissuaded from offering a commercially
reasonable price based on the assertions that they would take title subject to the Deed of
Trust.  This defect in sale, coupled with a disproportionately low price, demonstrates that
the foreclosure was unfair and commercially unreasonable.  Additionally, the purchase
price paid by Saticoy Bay at the HOA Sale was a grossly inadequate amount at $17,400. 
Upon information and belief, the Association sold the Property for 9.4 % of the fair
market value of the Property at the time of the HOA sale, which was $185,000, per the
Appraisal included within Well Fargo’s Expert Disclosures, Bates-stamped documents
WFZ000888-920.  Investigation and discovery are continuing, and this response may be
supplemented should additional information become available. 

Plaintiff  propounded Interrogatory No.  15:

INTERROGATORY NO. 15. Identify all facts, information, and evidence of which you
are aware which evidences how any alleged fraud, oppression or unfairness affected the
price paid at the Association foreclosure sale.
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The defendant  bank responded:

RESPONSE TO INTERROGATORY NO.  15.   In addition to the General Objections,
Wells Fargo objects to this Interrogatory on the grounds that it improperly calls for a legal
conclusion.  This Interrogatory is further objected to on the grounds that it is overly broad
and unduly burdensome as to “all”and is premature given that discovery continues. 
Without waiving any objections, See Responses to Interrogatories Nos.  2, 13 and 14. 
Investigation and discovery are continuing, and this response may be supplemented should
additional information become available. 

            Plaintiff  propounded Interrogatory No.  16:

INTERROGATORY NO. 16. Identify all facts, information, and evidence of which you
are aware which evidences that the association foreclosure sale was not properly
conducted.

The defendant bank responded:

RESPONSE TO INTERROGATORY NO.  16.   In addition to the General Objections,
Wells Fargo objects to this Interrogatory on the grounds that it improperly calls for a legal
conclusion.  This Interrogatory is further objected to on the grounds that it is overly broad
and unduly burdensome as to “all”and is premature given that discovery continues. 
Without waiving any objections, See Responses to Interrogatories Nos.  2 and 13-  15, and
see Red Rock Financial Services’ Responses to Subpoena Duces Tecum, regarding payoff
demand requests from OneWest Bank and Wells Fargo.  Investigation and discovery are
continuing, and this response may be supplemented should additional information become
available.

            Plaintiff propounded Interrogatory No.  17:

INTERROGATORY NO. 17. Identify all facts, information, and evidence of which you
are aware which evidences that the association foreclosure sale was not properly noticed. 

The defendant bank responded:

RESPONSE TO INTERROGATORY NO.  17.  In addition to the General Objections,
Wells Fargo objects to this Interrogatory on the grounds that it improperly calls for a legal
conclusion.  This Interrogatory is further objected to on the grounds that it is overly broad
and unduly burdensome as to “all”and is premature given that discovery continues. 
Without waiving any objections, See Response to Interrogatories No.  2 and Red Rock
Financial Services’ Responses to Subpoena Duces Tecum.  Investigation and discovery
are continuing.  This response will be supplemented as more information becomes
available. 
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The defendant bank’s  answers to interrogatories regarding the issue of bona fide purchaser are

not responsive, and do not set forth any defect in the sales process or that the purchaser knew of the defect

in the sales process.  The defendant bank has no proof that the plaintiff was not a bona fide purchaser. 

Likewise, the defendant  has  no proof of any fraud, oppression or unfairness, or that the sale was not

properly noticed or conducted. Wells Fargo lacks  any probative  evidence establishing either its 

purported interest or standing.  For the foregoing  reasons, the court should grant summary judgment, in

favor of the plaintiff,  and dismissing defendant bank’s counterclaim.

       POINTS AND AUTHORITIES

A.  Wells Fargo’s causes of action are  barred by the statute of limitations.

  The defendant bank’s counterclaim alleges  two (2)  substantive causes  of action against plaintiff

asserting: 1) a claim for quiet title/declaratory relief; and 2) a tort claim for unjust enrichment.  With

regard to the  quiet title cause of action, the counterclaim relies entirely on the application of Nevada law,

pursuant Nevada statutes, under NRS Chapter 116. The applicable statutes of limitations are three and

four years, respectively. 

i. NRS 11.190(3)’s three-year statute of limitations applies to and bars the
defendant bank’s quiet title claim.

NRS 11.190 contains a three-year statute of limitations which applies to actions founded upon

a statute:

NRS 11.190  Periods of limitation.  Except as otherwise provided in NRS 40.4639,
125B.050 and 217.007, actions other than those for the recovery of real property, unless
further limited by specific statute, may only be commenced as follows:
...

3.  Within 3 years:

      (a) An action upon a liability created by statute, other than a penalty or forfeiture.

According to the Nevada Supreme Court, “[t]he phrase ‘liability created by statute’ means a

liability which would not exist but for the statute.”  Torrealba v. Kesmitis, 124 Nev. 95, 178 P.3d 716,

722 (2008).   As previously set forth, the defendant bank’s quiet title claims are based entirely upon

statutory sources of authority, primarily pursuant to NRS 116.3116.
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 In the case of Bank of America, N.A. v. SFR Investments Pool 1, LLC, 134 Nev. Adv. Op. 72,

427 P.3d 113 (2018), the Nevada Supreme Court noted that the HOA liens and foreclosures were

creatures of statute, stating:

Generally, the creation and release of a lien cause priority changes in a property’s interests
as a result of a written legal document. But Bank of America’s tender discharged the
superpriority portion of the HOA’s lien by operation of law. See NRS 116.3116; 53 C.J.S.
Liens § 14 (2017) (“A statutory lien is created and defined by the legislature. The
character, operation and extent of a statutory lien are ascertained solely from the terms of
the statute.”). NRS Chapter 116’s statutory scheme allows banks to tender the payment
needed to satisfy the superpriority portion of the HOA lien and maintain its senior interest
as the first deed of trust holder. NRS 116.3116(l)-(3); ....(emphasis added).

The defendant bank did not file its counterclaim for quiet title  until October 15, 2018, more than

four (4) years after the foreclosure sale occurred, on December 3, 2013, and the foreclosure deed was

recorded, on December 27, 2013.  Accordingly, the defendant bank’s quiet title claims are barred under

NRS 11.190(3).  Likewise, the unjust enrichment claim was filed more than four (4) after the foreclosure

sale.

ii. In the alternative, NRS 11.220’s four-year statute of limitations applies to and
bars the defendant bank’s  claims.

If this court does not find NRS 11.190(3)’s three-year statute of limitations applies to the

defendant bank’s claims, then NRS 11.220’s four-year statute of limitations instead applies and has the

same effect - dismissal of the defendant bank’s counterclaim.

NRS 11.220 states as follows:

Action for relief not otherwise provided for.  An action for relief, not hereinbefore
provided for, must be commenced within 4 years after the action shall have accrued.

           NRS 11.220 is often described as the “catch-all” because it applies to actions which do not fall

under the other statutes of limitations found in NRS Chapter  11. This  court should  apply  NRS

11.220’s four-year statute of limitations to the defendant bank’s counterclaim. 

             In the instant case, the defendant bank is not actually seeking to quiet title in its name.  Rather, 

Wells Fargo seeks declaratory relief that the deed of trust still encumbers the Property.  Thus, in the

alternative, NRS 11.220’s four year statute of limitations applies.
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  The defendant bank’s averment of   a claim of unjust enrichment is time-barred, as the statute of

limitation for an unjust enrichment claim is four years. NRS 11.190(2)( c) provides that the described 

action may only be commenced as follows:

Within 4 years:
...

(c) An action upon a contract, obligation or liability not founded upon an instrument in writing.

iii.  The five year statute of limitations is not applicable.

It is anticipated the defendant bank will argue that the five year statute of limitations,  under NRS

11.070  applies.  It does not for the reasons stated herein.

The statute provides:

No cause of action effectual unless party or predecessor seized or possessed within 5
years.  No cause of action or defense to an action, founded upon the title to real property,
or to rents or to services out of the same, shall be effectual, unless it appears that the person
prosecuting the action or making the defense, or under whose title the action is prosecuted
or the defense is made, or the ancestor, predecessor, or grantor of such person, was seized
or possessed of the premises in question within 5 years before the committing of the act in
respect to which said action is prosecuted or defense made.

The statute does not apply to the defendant bank’s quiet title  claims because the defendant bank

only claims to  hold a lien interest in the Property.  It is undisputed that Wells Fargo does not  have a claim

of title to the Property, and the defendant bank  only to seeks to  validate a purported lien.  

Thus, the defendant bank’s  claims are  not “ founded upon the title to real property,” and the

defendant bank was  never “seized or possessed of the premises.” As the defendant bank’s  claims are

barred by the statute of limitations, Palace Monaco’s  motion for summary judgment should be granted.

B.  Wells Fargo lacked standing to assert a purported claim before the Nevada Real Estate
Division (“NRED”) on December 29, 2015, over two years after the HOA foreclosure sale.

The defendant bank seeks to circumvent the application of Nevada law to its time-barred

counterclaims by asserting, albeit wrongheadedly, that its claims were tolled by the filing of a claims

before the Nevada Real Estate Division, pursuant to NRS 38.310.  To the contrary, as  Wells Fargo lacked

standing to assert the purported claims and the nature of the purported claims, encompassed under NRS

38.310,  is patently distinguishable from the quiet title claim, which is the subject of the instant litigation.

NRS 38.310 provides, in relevant part, as follows:
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No civil action based upon a claim relating to [t]he interpretation, application or
enforcement of any covenants, conditions or restrictions applicable to residential property
. . . or [t]he procedures used for increasing, decreasing or imposing additional assessments
upon residential property, may be commenced in any court in this State unless the action
has been submitted to mediation.

Additionally, Nev. Rev. Stat. § 38.310(1) (2) provides that a “court shall dismiss any civil action 

which is commenced in violation of the provisions of subsection 1.” Nev. Rev. Stat. § 38.310(2). A “civil

action” includes any actions for monetary damages or equitable relief. See Nev. Rev. Stat. § 38.300(3). 

However, the types of claims which are subject to mediation, under NRS 38.310,   have been consistently

interpreted to exclude quiet title claims. 

In  McKnight Family, L.L.P. v. Adept Mgmt., 310 P.3d 555 (Nev. 2013) the Nevada Supreme

Court concluded that a quiet title claim, such as set forth in Wells Fargo’s counterclaim,  is exempt from

NRS 38.310.  Therein, the Court held:

“A quiet title claim requires the court to determine who holds superior title to a land parcel.
See NRS 40.010. Such a claim directly relates to an individual's right to possess and use
his or her property. Therefore, it is not a civil action as defined in NRS 38.300(3) and,
accordingly, is exempt from NRS 38.310.”

In the instant case, Wells Fargo has attempted to circumvent the applicable statutes of limitation, 

by asserting tolling, pursuant to NRS 38.310, predicated on claims that were not property subject to

mediation under the statute.  It remains that both of both of the substantive causes of action, set forth in

Wells Fargo’s counterclaim, are time-barred.

C. Wells Fargo mischaracterizes NRS 116.3116(6) as a statute of limitations.

Wells Fargo avers in its  counterclaim that  “the HOA Trustee attempted to sell the Property under

an expired and extinguished HOA lien pursuant to NRS 116.3116(6) more than three (3) years after the

full amount of the assessments became due...”  See  Answer to  Plaintiff’s Complaint, Counter-claims,

Cross-claims and Third Party Complaint, Paragraph 90. (Emphasis added).  Again, Wells Fargo purports,

albeit wrongheadedly, that the Plaintiff was HOA’s lien had “expired “prior to the December 3, 2013, by

operation of law.  To the contrary, the HOA’s lien was valid.

The Nevada Supreme Court has expressly rejected the defendant bank’s  interpretation of NRS

116.3116(6), applicable at the time of the foreclosure sale. In the case of Saticoy Bay LLC Series 2021
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Gray Eagle Way v. JPMorgan Chase Bank, 133 Nev. Ad. Op. 3, 388 P.3d 226, 231-232 ( 2017) the Court

held that:

The district court mischaracterized NRS 116.3116(6) as a statute of limitations.
NRS116.3116(6) does not operate as a statute of limitations, but instead determines
the expiration of past due assessments. NRS 116.3116(6) limits the amount of unpaid
assessments upon which an HOA can foreclose to those that have become due within three
years of the HOA instituting proceedings to enforce its lien. Therefore, we conclude that
the district court incorrectly relied on NRS 116.3116(6) when it found that Saticoy’s claims
lack merit.

Thus, NRS 116.3116(6) cannot be used to defeat the HOA  foreclosure sale or to defeat plaintiff’s

status as a bona fide purchaser.  Well’s Fargo’s assertion that the HOA lien had expired by operation of

law, prior to the December 3, 2103 foreclosure sale,   is without merit.

D.  The integrity of the real property recording system is of utmost importance to the public.

NRS Chapter 116 is interpreted pursuant to general principles of law and equity, including the law

of real property.  See  NRS 116.1108.  The rules of recording and priority apply to any interpretation of

any foreclosure conducted under this chapter.   

The purpose of recording statutes is to provide notice to a subsequent purchaser.  See SFR

Investments v. First Horizon 134 Nev. Adv. Op 4, 409 P.3d 891, 893 (2018); Allison Steel Mfg. Co v.

Bentonite, Inc. 86 Nev. 494, 471 P.2d 666 (1970).   The uncertainty of unrecorded or hidden interests

threatens to disrupt an entire industry and hundreds of years of legal precedent regarding the priorities of

recorded interests.

Since the days of the English Common Law, before the United States declared its independence,

real estate transactions have been guided by a simple principle:  all interests in real property must be

recorded.  The recording statutes were adopted when Nevada became a territory, and the Nevada real estate

industry has relied upon these statutes and rules ever since.

The rules of recording and priorities which pertain to this case are simple. 

1.  A deed of trust is a conveyance of real property, as defined by NRS 111.010.

2.  The statute of frauds requires an interest in land to be created by a conveyance, in writing and
signed. NRS 111.205(1). 

3.  An unrecorded conveyance is void as to a bona fide purchaser. NRS111.325.
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4. A bona fide purchaser is a purchaser of real estate for value without actual or constructive
 knowledge of any adverse rights, title or interest in the real property.  NRS 111.180.

In adhering to these rules, if  Wells Fargo  were to have a justiciable  interest in the real property,

that interest must be in writing and signed.  No such document has been produced or recorded and  an

unrecorded conveyance is void as to a bona fide purchaser.  

This court should rule that Wells Fargo did not have an interest in the deed of trust, which survived

the December 3, 2013 HOA foreclosure sale.  Consequently, as of  December 29, 2015 – the date of  Wells

Fargo’s filing of the  Alternative Dispute Resolution claim before the Nevada Real Estate Division –  the

subject Deed of Trust had been extinguished by the prior foreclosure sale.  Moreover,  Wells Fargo lacked

standing to initiate such a claim, as Wells Fargo did not acquire its recorded interest until over (3) years

after the HOA foreclosure sale, on January 26, 2017.

E. General principles of law and equity apply to sales under NRS Chapter 116.

NRS 116.1108 provides:

Supplemental general principles of law applicable.  The principles of law and equity,
including the law of corporations and any other form of organization authorized by law of
this State, the law of unincorporated associations, the law of real property, and the law
relative to capacity to contract, principal and agent, eminent domain, estoppel, fraud,
misrepresentation, duress, coercion, mistake, receivership, substantial performance, or
other validating or invalidating cause supplement the provisions of this chapter, except to
the extent inconsistent with this chapter. (Emphasis added)

The principles of equity and “the law of real property” are applicable to this case.  These principles

include the priority of recordings, and compliance with the statute of frauds.

F.  Wells Fargo did not hold a recorded interest in the Property until over three years after
the HOA foreclosure sale occurred and after all interest under the deed of trust was
extinguished.

               In the real estate foreclosure context, it is the deed of trust that gets extinguished by foreclosure

by a senior lien.  A deed of trust has three parties, under which the beneficiary is the party entitled to

enforce the deed of trust to satisfy the terms of the note.  However, the recorded, written documents in this

case reflect that Wells Fargo did not acquire its purported interest under the subject  deed of trust, until

January 26, 2017, the date of the post-foreclosure assignment.  Under the facts of this case, by the time

Wells Fargo’s predecessor in interest purported to assign its interest to Wells Fargo,  the December 3, 2013
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foreclosure sale had extinguished the interest(s) of any and all parties claiming a beneficial interest under

the deed of trust, pursuant to NRS Chapter 116.

The determination of property interests is determined by state law. Butner v. United States, 440

U.S. 48 (1979);  United States v. View Crest Garden Apts., Inc., 268 F.2d 380 (9th Cir. 1959).  Absent

a written assignment  - created, signed and recorded - Wells Fargo  does not have a property interest in the

deed of trust, which survived the December 3, 2013 HOA foreclosure sale.  As the deed of trust  is a

conveyance of an interest in real property,  any transfer of an interest in the deed of trust must comply with

the statute of frauds.

G.  The statute of frauds requires a written agreement and without such an agreement, Wells
Fargo cannot have an unrecorded  interest in real property, which survived the HOA
foreclosure sale.

In  Occhiuto v. Occhiuto 97 Nev. 143, 147, 625 P.2d 568, 570 (1981)the Nevada Supreme Court

unequivocally stated:

The law of this state specifically precludes the creation of any interest in land except by a
properly executed written instrument. NRS 111.205(1).

Wells Fargo’s claimed interest fails to comply with Nevada law in that the statute of frauds

contained in NRS 111.205  has not been complied with. The Nevada Supreme Court has held that deeds

of trust are interests in real property and constitute a conveyance,  as defined in NRS 111.010.  To comply

with the statute of frauds, any assignment of that interest  must  be evidenced by a writing and recorded. 

In Leyva v. National Default Servicing 127 Nev. 470, 255 P.3d 1275, 1279 (2011),the Nevada

Supreme Court stated:

A deed of trust is an instrument that “secure[s] the performance of an obligation or the
payment of any debt.” NRS 107.020. This court has previously held that a deed of trust
“constitutes a conveyance of land as defined by NRS 111.010.”5 Ray v. Hawkins, 76 Nev.
164, 166, 350 P.2d 998, 999 (1960). The statute of frauds governs when a conveyance
creates or assigns an interest in land:

 

No estate or interest in lands, ... nor any trust or power over or concerning lands, or in any
manner relating thereto, shall be created, granted, assigned, surrendered or declared ...,
unless ... by deed or conveyance, in writing, subscribed by the party creating, granting,
assigning, surrendering or declaring the same, or by the party's lawful agent thereunto
authorized in writing.
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NRS 111.205(1) (emphasis added). Thus, to prove that MortgageIT properly assigned
its interest in land via the deed of trust to Wells Fargo, Wells Fargo needed to provide
a signed writing from MortgageIT demonstrating that transfer of interest. 

Any transfer of any interest in the deed of trust to Wells Fargo would be a conveyance as defined

in NRS 111.010(1), which states:

“Conveyance” shall be construed to embrace every instrument in writing, except a last
will and testament, whatever may be its form, and by whatever name it may be known
in law, by which any estate or interest in lands is created, aliened, assigned or
surrendered.

Any interest claimed to be held by Wells Fargo  would therefore be an unrecorded conveyance,

which is void as to any subsequent purchaser.   NRS 111.325 provides:

Unrecorded conveyances void as against subsequent bona fide purchaser for value
when conveyance recorded.  Every conveyance of real property within this State
hereafter made, which shall not be recorded as provided in this chapter, shall be void as
against any subsequent purchaser, in good faith and for a valuable consideration, of the
same real property, or any portion thereof, where his or her own conveyance shall be
first duly recorded.

The Nevada Supreme Court recognized the concept of recording as notice to third parties the case

of In re Montierth 131 Nev. Adv. Op. 55, 354 P.3d 648, 650 (2015), stating:

“[A]n unrecorded deed is valid immediately between the mortgagor and the mortgagee.”
59 C.J.S. Mortgages § 256 (2009). In Nevada, “perfection of a deed of trust occurs upon
proper execution and recordation.” In re Madrid, 725 F.2d 1197, 1200 (9th Cir.1984),
superseded by statute on other grounds, Bankr. Amendments & Fed. Judgeship Act of
1984, Pub.L. No. 98–353, 98 Stat. 333, as recognized in In re Ehring, 900 F.2d 184, 187
(9th Cir.1990). Thus, a security interest attaches to the property as between the mortgagor
and mortgagee upon execution and as against third parties upon recordation.

The alleged interest in the deed of trust, claimed by Wells Fargo,   fails to comply with the purpose

and intent of the recording statutes as well as statute of frauds, as Wells Fargo did not acquire a recorded

interest until over three (3) years after the HOA foreclosure sale. Wells Fargo does not have a justiciable

interest  in the deed of trust, as all beneficial interest arising under the subject deed of trust was

extinguished prior to the purported assignment in its favor.

/ / /

/ / /
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H.  The recorded instruments create two conclusive presumptions  that Wells Fargo’s
predecessor in interest was  the likely beneficiary of the deed of trust, for purposes of the
HOA foreclosure sale. 

NRS 47.240 creates “Conclusive presumptions.”  Two of the conclusive presumptions are:

2.  The truth of the fact recited, from the recital in a written instrument between the parties
thereto, or their successors in interest by a subsequent title, but this rule does not apply to
the recital of a consideration.

3.  Whenever a party has, by his or her own declaration, act or omission, intentionally and
deliberately led another to believe a particular thing true and to act upon such belief, the
party cannot, in any litigation arising out of such declaration, act or omission, be permitted
to falsify it.

The deed of trust does not list Wells Fargo as a party.  The recorded  deed of trust  is conclusively

presumed to be correct.  The predecessor in interest  was the beneficiary of the deed of trust, on the date

of the foreclosure sale - based upon its recorded assignment.  Wells Fargo’s post-foreclosure claim of

interest, recorded nearly three years after the HOA foreclosure sale, should be deemed to be unenforceable,

regarding the extinguished deed of trust.  

In Edelstein,the Nevada Supreme Court also found that it was bound by the written language in

the deed of trust. The court stated:

The deed of trust also expressly designated MERS as the beneficiary; a designation we
must recognize for two reasons. First, it is an express part of the contract that we are not
at liberty to disregard, and it is not repugnant to the remainder of the contract.. . . Further,
to the extent the homeowners argued that the lenders were the true beneficiaries, “the text
of the trust deed contradicts [their] position.” Id. at 1161; accord Reeves v. ReconTrust Co.,
N.A., 846 F.Supp.2d 1149 (D.Or.2012). Similarly here, the deed of trust's text, as plainly
written, repeatedly designated MERS as the beneficiary, and we thus conclude that MERS
is the proper beneficiary.  128 Nev. 505, 519.

Here, the deed of trust does not mention Wells Fargo, nor do the pre-foreclosure assignments. 

Subsequently, although the successor of the original lender later purported to assign an interest to  Wells

Fargo, the deed of trust was not  recorded in favor of Wells Fargo, until nearly three years after the HOA

foreclosure sale.  Thus,  under the rationale of Edelstein, as well as the conclusive presumptions regarding

the truth of facts in written documents,  Wells Fargo’s claim of an interest which survived the HOA

foreclosure sale is untenable.
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I.  The sale is presumed valid and the burden of proof is on defendant bank  seeking to set
the sale aside. 

In the case of Nationstar Mortgage v. Saticoy Bay LLC Series 2227 Shadow Canyon, 133 Nev.

Adv. Op. 91, 405 P.3d 641 (2017), the court clarified several issues, including the burden of proof and the

presumption of validity.  Under Shadow Canyon, the sale is presumed valid and the valid sale extinguishes

the deed of trust.  The presumptions run in favor of the record title holder - Palace Monaco.  Therefore,

the burden is on the defendant bank seeking to set the sale aside or reinstate the  deed of trust.  The court

stated, in a published case:

Nationstar has the burden to show that the sale should be set aside in light of Saticoy Bay's
status as the record title holder, see Breliant v. Preferred Equities Corp., 112 Nev. 663,
669, 918 P.2d 314, 318 (1996) (“[T]here is a presumption in favor of the record
titleholder.”), and the statutory presumptions that the HOA's foreclosure sale complied with
NRS Chapter 116's provisions, NRS 47.250(16) (providing for a rebuttable presumption
“[t]hat the law has been obeyed”); cf. NRS 116.31166(1)-(2) (providing for a conclusive
presumption that certain steps in the foreclosure process have been followed).

Under Nevada law, the recitals in a foreclosure deed are sufficient and conclusive proof that the

HOA recorded, mailed, posted, and published all required notices.   The controlling statute,  NRS

116.31166(1) provides that the recitals in a foreclosure deed are “conclusive proof of the matters recited,”

and NRS 116.31166(2) provides that the foreclosure deed is “conclusive against the unit’s former owner,

his or her heirs and assigns, and all other persons.” (emphasis added)

In Shadow Wood Homeowners Association v. New York Community Bancorp, Inc., 132 Nev.

Adv. Op. 5, 366 P.3d 1105 (2016), the Nevada Supreme Court recognized that “such recitals are

“conclusive, in the absence of grounds for equitable relief.” 366 P.3d at 1112. (quoting from Holland v.

Pendleton Mortg. Co., 61 Cal. App. 2d 570, 143 P.2d 493, 496 (Cal. Ct. App.1943).  Therefore, until and

unless Wells Fargo  sets  forth grounds for equitable relief, the recitals in the deed are conclusive against

Wells Fargo’s predecessor in interest  and all other adverse claimants, including Wells Fargo.

It is respectfully submitted that this court should find that the foreclosure deed received by Palace

Monaco,  at the time it obtained title to the Property,  is conclusive and sufficient proof that the notices

were sent in compliance with the law, and that title is vested in Palace Monaco and not subject to attack

from the defendant bank.  The presumption of validity and the public policy of finality are paramount.

19

APP000217



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

NRS 116.31166, cited in Shadow Canyon provides in part:

Foreclosure of liens: Effect of recitals in deed; purchaser not responsible for proper
application of purchase money; title vested in purchaser without equity or right of
redemption.

      1.  The recitals in a deed made pursuant to NRS 116.31164 of:

      (a) Default, the mailing of the notice of delinquent assessment, and the recording of
the notice of default and election to sell;
      (b) The elapsing of the 90 days; and
      (c) The giving of notice of sale are conclusive proof of the matters recited.

      2.  Such a deed containing those recitals is conclusive against the unit’s former
owner, his or her heirs and assigns, and all other persons. The receipt for the purchase
money contained in such a deed is sufficient to discharge the purchaser from obligation to
see to the proper application of the purchase money.
. . .
(emphasis added)

NRS 47.240, also cited in Shadow Canyon, provides in part:

Conclusive presumptions.  The following presumptions, and no others, are conclusive:
. . . .

          6.  Any other presumption which, by statute, is expressly made conclusive.

Pursuant to under  NRS116.31166, the recitals in the deed, between the foreclosure agent and the

purchaser at the foreclosure sale,  are conclusive.  The sole exception would be in the case of fraud or other

grounds for equitable relief.  See Shadow Wood Homeowners Association v. New York Community Bank,

132 Nev. Ad. Op. 5, 366 P.3d 1105 (2016). 

J.   The Shadow Wood factors.

The Nevada Supreme Court, in the case of Shadow Wood Homeownwers Association v. New York

Community Bank, 132 Nev. Adv. Op 5, 366 P.3d 1105 (2016), named 4 factors to be considered by the

court in determining an equitable challenge to a foreclosure sale. Those four factors are:

1. The price paid;

2.  The presence of fraud, oppression or unfairness;

3.  The failure of the complaining party to act to protect its interest prior to the sale; and

4.  The interests of a bona fide purchaser.
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The primary factors are discussed herein, along with the presumptions in favor of the validity of

the sale, the burdens of proof, and how the statutory rules of real estate and recording all favor judgment

in favor of the Palace Monaco.

K.  Shadow Wood Factor 3: The availability of equitable relief.

I. Equitable relief is not available because Wells Fargo’s predecessors, as well  Wells
Fargo, itself, were on notice of the sale and failed to take any steps to protect its
interests.

The court in Shadow Wood noted that equitable relief is not available to a party that was on notice

but failed to act.  Footnote 7 to the decision states:

Consideration of harm to potentially innocent third parties is especially pertinent here
where NYCB did not use the legal remedies available to it to prevent the property from
being sold to a third party, such as by seeking a temporary restraining order and preliminary
injunction and filing a lis pendens on the property. See NRS 14.010; NRS 40.060. Cf.
Barkley's Appeal. Bentley's Estate, 2 Monag. 274, 277 (Pa.1888) (“In the case before us,
we can see no way of giving the petitioner the equitable relief she asks without doing
great injustice to other innocent parties who would not have been in a position to be
injured by such a decree as she asks if she had applied for relief at an earlier day.”). 
(Emphasis added)

Also, in Shadow Wood, the court cited several cases refusing to grant equitable relief where the

rights of third persons are affected, invoking the bona fide purchaser doctrine.

When sitting in equity, however, courts must consider the entirety of the circumstances that
bear upon the equities....

This includes considering the status and actions of all parties involved, including whether
an innocent party may be harmed by granting the desired relief.7 Smith v. United States,
373 F.2d 419, 424 (4th Cir.1966) (“Equitable relief will not be granted to the possible
detriment of innocent third parties.”); see also In re Vlasek, 325 F.3d 955, 963 (7th
Cir.2003) (“[I]t is an age-old principle that in formulating equitable relief a court must
consider the effects of the relief on innocent third parties.”); Riganti v. McElhinney, 248
Cal.App.2d 116, 56 Cal.Rptr. 195, 199 (Ct.App.1967) (“[E]quitable relief should not be
granted where it would work a gross injustice upon innocent third parties.”)

Wells Fargo’s predecessor in interest received the foreclosure notices and failed to act, and the

Property was acquired by a third party.   Wells Fargo is not entitled to equitable relief, on behalf of its

predecessor in interest, or in its personal capacity, pursuant to the post-foreclosure assignment (recorded

nearly three years after the HOA foreclosure sale) or  its counterclaims (asserted over four years after the

HOA foreclosure sale).
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II.  Wells Fargo and its predecessor in interest  had simple remedies at their disposal
before the sale.

Wells Fargo and its predecessor in interest created the situation by letting the property go to sale

without doing anything to satisfy the lien or stop the sale, and permitted an innocent third party purchase

the property.  The Supreme Court in both SFR and Shadow Wood noted that the banks were responsible

for their own damages.  In SFR Investments Pool 1 v. U.S. Bank 130 Nev. Adv. Op. 75, 334 P.3d 408

(2014)  the court said not once, but twice, that the price paid at the foreclosure sale was not an issue

because the bank could simply have paid the super priority amount to preserve its interest in the property.

In Shadow Wood Homeowners Association v. New York Community Bank, 132 Nev. Ad. Op. 5,

366 P.3d 1105  (2016), the Supreme Court stated other ways that a  bank could protect itself.  Defendant

bank and its predecessor in interest  had remedies available to protect their  interests before the foreclosure

sale and failed to avail themselves of these remedies.  Neither Wells Fargo nor its predecessor in interest

could  now seek relief. 

L.  Shadow Wood factor 4:  bona fide purchaser. 

In   Nationstar Mortgage v. Saticoy Bay LLC Series 2227 Shadow Canyon, 133 Nev. Adv. Op. 91,

405 P.3d 641 (2017), the court noted that the burden is on the party seeking to set the sale aside, and that

there are statutory presumptions of validity of the sale stating:

Nationstar has the burden to show that the sale should be set aside in light of Saticoy Bay's
status as the record title holder, see Breliant v. Preferred Equities Corp., 112 Nev. 663,
669, 918 P.2d 314, 318 (1996) (“[T]here is a presumption in favor of the record
titleholder.”), and the statutory presumptions that the HOA's foreclosure sale complied with
NRS Chapter 116's provisions, NRS 47.250(16) (providing for a rebuttable presumption
“[t]hat the law has been obeyed”); cf. NRS 116.31166(1)-(2) (providing for a conclusive
presumption that certain steps in the foreclosure process have been followed).

Similarly, in First Fidelity Thrift & Loan Ass’n v. Alliance Bank, 60 Cal. App. 4th 1433, 71 Cal.

Rptr. 2d 295 (1998), the court recognized that where a party is seeking equitable relief, the burden is on

the party seeking equitable relief to allege and prove that the person holding legal title is not a bona fide

purchaser:

That Alliance had knowledge of First Fidelity's equitable claim for reinstatement of
its reconveyed deed of trust was an element of First Fidelity's case. "The general rule
places the burden of proof upon a person claiming bona fide purchaser status to present
evidence that he or she acquired interest in the property without notice of the prior interest.
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(Bell v. Pleasant (1904) 145 Cal. 410, 413-414, 78 P. 957; Alcorn v. Buschke (1901) 133
Cal. 655, 657-658, 66 P. 15; Hodges v. Lochhead (1963) 217 Cal. App.2d 199, 203, 31
Cal. Rptr. 879; 2 Miller & Starr, Current Law of Cal. Real Estate [1977] § 11:28, p. 51.)
... [¶] If the prior party claims an equitable rather than a legal title, however, the burden of
proof is upon the person asserting that title. (Bell v. Pleasant, supra, 145 Cal. 410,
414-415, 78 P. 957; Garber v. Gianella (1893) 98 Cal. 527, 529-530, 33 P. 458; 2 Miller
& Starr, Current Law of Cal. Real Estate, supra, § 11:28, pp. 52-53.)" (Gates Rubber Co.
v. Ulman (1989) 214 Cal. App. 3d 356, 366, fn. 6, 262 Cal. Rptr. 630.) (2b) Showing that
Alliance was not an innocent purchaser for value was hence an element of First
Fidelity's claim. (Firato v. Tuttle, supra, 48 Cal.2d 136, 138, 308 P.2d 333.) (emphasis
added)

60 Cal. App. 4th at 1442, 71 Cal. Rptr. at 301. 

In the instant case, it remains that Wells Fargo has the burden to prove a defect with the sale, and

that the purchaser knew of the defect at or before the time of the sale.  Defendant bank  has failed on both

accords.

The concept of bona fide purchaser has more application in voluntary sales in which title is

transferred by deed.  In these cases, a purchaser takes subject to any matters which are recorded against

the property.  However, in  foreclosure cases, the  bona fide purchaser doctrine rarely comes into play

because all interests on the property which are junior to the lien being foreclosed upon are extinguished. 

This is even more so with an HOA foreclosure because it is senior to all other liens other than prior

existing debts and taxes are extinguished by the foreclosure.  In these situations, the purchaser would be

precluded from bona fide purchaser status in HOA foreclosure cases only  if there was some irregularity

in the sale AND the purchaser knew of the irregularity. 

Shadow Wood discusses bona fide purchaser in detail.  The many points contained in the decision

can be summarized as:

1.  A bona fide purchase is without notice of any prior equity.

2.  “The decisions are uniform” that the title of a bona fide purchaser is not affected
by any matter of which he has no notice.

3.   The bona fide purchaser must pay valuable consideration, not “adequate”
consideration.

4.  The fact that the foreclosure price may be “low” is not sufficient to put the
purchaser on notice of any alleged defects with the sale.
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5.  The fact that the court retains equitable power to void the sale does deprive the    
purchaser of bona fide purchaser status.

6.  The time to determine the status of bona fide purchaser is at the time of the sale. 
 

Defendant bank has  failed to produce any evidence or basis during discovery to deprive the

plaintiff of its status as a bona fide purchaser.

M.  Burden of proof of bona fide purchaser.

Under the holdings in the case of Wells Fargo v. Radecki 134 Nev. Adv. Op. 74,(2018) , bona fide

purchaser doesn’t even become an issue until the moving party  proves there was a defect with the

foreclosure sale.  The court stated: 

The BFP doctrine provides an equitable remedy to protect innocent purchasers from an
otherwise defective sale; it does not provide an equitable basis to invalidate an otherwise
valid sale.”  (Italics original)

The burden of proof regarding  bona fide purchaser is a simple one as explained in Miller & Starr,

California Real Estate §10.51 (4th Ed. 2016), which provides:

Evidence required.  The person claiming to be a bona fide purchaser satisfies the burden
of proof when it is proved that he or she paid value for the title or lien.  It is then presumed
that the lien or interest was received in good faith and without notice, and the burden shifts
to the other person to prove that the alleged bona fide purchaser had notice. ...
In a commentary to this section, the treatise states:  

As a practical matter, it makes little difference who has the burden of proof. The alleged
bona fide purchaser usually testifies that he or she did not have notice, and the other party
must prove that he or she did.

The treatise 1 Grant S. Nelson, Dale A. Whitman, Ann M. Burkhart & R. Wilson Freyermuth, Real

Estate Finance Law (6th ed. 2014) has been  cited by the Nevada Supreme Court in multiple reported cases,

including  Shadow Wood and Shadow Canyon. 

Section 7.21 of this treatise is entitled “defective power of sale foreclosure-“void-

voidable”distinction.  The treatise explains there are three types of defects which may affect the validity

of foreclosure sales, void, voidable, or inconsequential.

24

APP000222



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

The treatise then explains:

Most defects render the foreclosure voidable and not void.  When a voidable error occurs,
bare legal title passes to the sale purchaser, subject to the redemption rights of those injured
by the defective foreclosure.  Typically, a voidable error is “an irregularity in the execution
of a foreclosure sale” and must be “substantial or result in a probably unfairness.”
. . . 

If the defect only renders the sale voidable, the redemption rights can be cut off if a bona
fide purchase for value acquires the land.  When this occurs, an action for damages against
the foreclosing mortgagee or trustee may be the only remaining remedy.
...

The treatise then goes on to explain who is a bona fide purchaser in a foreclosure context:

If the defective sale is only voidable, who is a bona fide purchaser?  A mortgagee purchaser
should rarely, if every, qualify as a bona fide purchaser, because the mortgagee or its
attorney normally manages the power of sale foreclosure and should be responsible for
defects.  The result should be the same when a deed of trust is foreclosed.  Although the
trustee, rather than the lender, normally is in charge of the proceedings, the court probably
will treat the trustee as the lender’s agent for purposes of determining BFP status.  If the
sale purchaser paid value and is unrelated to the mortgagee, he should take free of
voidable defects if : (a) he has no actual knowledge of he defects; (b) he is not on
reasonable notice from recorded instruments; and (c) the defects are such that a
person attending the sale and exercising reasonable care would be unaware of the
defects.... (emphasis added, footnotes omitted)

Under these authorities, if there is a defect in the foreclosure process, but the purchaser is unaware

of the defect, he is a bona fide purchaser, and he takes clear title. With regard to plaintiff’s status as a bona

fide purchaser, the defendant bank’s  response to  Interrogatory no.  13, as set forth in Exhibit 14,  did not

state any defect in the sales process or that the purchaser knew of the defect in the sales process. From the

three factors set forth, the purchaser would be a bona fide purchaser.  The purchaser’s representative,

Eddie Haddad’s affidavit is attached. It states in part:

6.  Prior to and at the time of the foreclosure sale, there was nothing recorded in
the public record to put me on notice of any claims or notices that any portion of the
lien had been paid.

7.  Prior to and at the time of the foreclosure sale, there is no way for myself or
any other potential bidder at the foreclosure sale to research if the notices were sent to
the proper parties at the proper address.  I, and other potential bidders are forced to rely
only on the professional foreclosure agent to have obtained a trustee’s sale guarantee
issued by a local title and escrow company and to serve the notices upon the parties
who are entitled to notice.

           8. As a result of the limited information available to myself and other potential
bidders at foreclosure sales, I, on behalf of the defendant, am a bona fide purchaser of
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the property, for value, without notice of any claims on the title to the property or any
alleged defects in the sale itself.

N.  Shadow Wood Factor 3:  Fraud, oppression or unfairness. 

 In the case Nationstar Mortgage v Saticoy Bay LLC Series 2227 Shadow Canyon , 133 Nev. Adv.

Op. 91, 405 P.3d 641 (2017), the Supreme Court clarified that HOA foreclosure sales are not evaluated

under the commercially reasonableness standard under Article 9 of the UCC.

The case of  Golden v. Tomiyasu 79 Nev. 503, 387 P.2d 989 (1963) cites to the case of Schroeder

v. Young 161 U.S. 334, 16 S. Ct. 512, 40 L.Ed. 721 for a list of examples of what may constitute fraud,

oppression or unfairness.  The case states:

 ....If the sale has been attended by any irregularity, as if several lots have been sold in bulk
where they should have been sold separately, or sold in such manner that their full value
could not be realized; if bidders have been kept away; if any undue advantage has been
taken to the prejudice of the owner of the property, or he has been lulled into a false
security; or if the sale has been collusively or in any other manner conducted for the benefit
of the purchaser, and the property has been sold at a greatly inadequate price,-the sale may
be set aside, and the owner may be permitted to redeem.”

In Shadow Canyon, the Supreme Court stated in footnote 11:

While not an exhaustive list, irregularities that may rise to the level of fraud, unfairness,
or oppression include an HOA's failure to mail a deed of trust beneficiary the statutorily
required notices, see SFR Invs. Pool 1, LLC v. U.S. Bank, N.A., 130 Nev., Adv. Op. 75, 334
P.3d 408, 418 (2014) (observing that NRS 116.31168 incorporates NRS 107.090, which
requires that notices be sent to a deed of trust beneficiary); id. at 422 (Gibbons, C.J.,
dissenting) (same); Bourne Valley Court Trust v. Wells Fargo Bank, NA, 832 F.3d 1154,
1163-64 (9th Cir. 2016) (Wallace, J., dissenting) (same), cert. denied, ___ U.S. ___, ___
S. Ct. ___, 2017 WL 1300223; an HOA's representation that the foreclosure sale will not
extinguish the first deed of trust, see ZYZZX2 v. Dizon, No. 2:13-cv-1307, 2016 WL
1181666, at *5 (D. Nev. Mar. 25, 2016); collusion between the winning bidder and the
entity selling the property, see Las Vegas Dev. Grp., LLC v. Yfantis, 173 F. Supp. 3d 1046,
1058 (D. Nev. 2016); Polish Nat'l Alliance v. White Eagle Hall Co., 470 N.Y.S.2d 642,
650-51 (N.Y. App. Div. 1983); a foreclosure trustee's refusal to accept a higher bid, see
Bank of Seoul & Trust Co. v. Marcione, 244 Cal. Rptr. 1, 3-5 (Ct. App. 1988); or a
foreclosure trustee's misrepresentation of the sale date, see Kouros v. Sewell, 169 S.E.2d
816, 818 (Ga. 1969).

O.   Wells Fargo must show prejudice in any irregularity to invalidate the sale.   

In the Shadow Canyon case, the Supreme Court stated:

Nationstar's identified irregularities do not show that the HOA foreclosure sale was
affected by fraud, unfairness, or oppression.
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Nationstar points to three purported irregularities in the foreclosure process as evidence
that the sale was affected by fraud, unfairness, or oppression: (1) the HOA's lien included
fines in addition to monthly assessments even though NRS 116.31162(5) prohibits an HOA
from foreclosing on a lien comprised of fines; (2) the notice of sale listed the unpaid lien
amount as of the day the notice of sale was generated even though NRS 116.311635(3)(a)
requires the notice of sale to list what the unpaid lien amount will be on the date of the
to-be-held sale; and (3) the person who signed the notice of default was not the person who
the HOA's president designated to sign the notice, which violated NRS 116.31162(2). We
consider each identified irregularity in turn.

 
The court noted :

Significantly, there is no evidence in the record to suggest that Nationstar ever tried to
tender payment in any amount to the HOA, much less that Nationstar was confused or
otherwise prejudiced by the notice of sale. Thus, we conclude that this technical irregularity
does not amount to fraud, unfairness, or oppression.

The court also stated:

 However, Golden considered and rejected this same rationale, concluding there is no
reason to invalidate  a ‘ “legally made’ ” sale absent actual evidence of fraud, unfairness,
or oppression. 79 Nev. at 514, 387 P.2d at 995 (quoting Oller v. Sonoma Cty. Land Title
Co., 290 P.2d 880, 882 (Cal. Ct. App. 1955), in adopting California's rule). (emphasis
added)

Recently, in West Sunset 2050 Trust v. Nationstar Mortgage, 134 Nev. Adv. Op. 47, 420 P.3d

1032), the Supreme Court noted at 1035:

While Nationstar is correct that Bank of America was not served the NOD, Nationstar
provides no explanation as to how Nationstar was affected–much less injured–by defective
notice to Bank of America. . . .Nationstar’s failure to allege prejudice resulting from
defective notice dooms its claim that the defective notice invalidates the HOA sale.

Similarly, in Golden v. Tomiyasu, the court noted:

As to the release of the fire-acre parcel as noted when the notice of sale was read, we can
see no prejudice to any party involved.

In a trust deed foreclosure case, Schleining v. Cap One, Inc. 130 Nev. 323, 326 P.3d 4 (2014), the

court noted:

We conclude that the district court did not abuse its discretion when it determined that
Schleining's actual notice of the default and foreclosure sale, coupled with the lack of
prejudice, satisfied the purpose of NRS 107.095. Accordingly, we affirm the judgment of
the district court.
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P.  The foreclosure sale extinguished the deed of trust.

In its decision in the case of SFR Investments Pool 1, LLC v. U.S. Bank, N.A., 130 Nev., Adv.

Op. 75, 334 P.3d 408 (2014), the Nevada Supreme Court stated:

NRS 116.3116 gives a homeowners’ association (HOA) a superpriority lien on an
individual homeowner’s property for up to nine months of unpaid HOA dues.  With limited
exceptions, this lien is “prior to all other liens and encumbrances” on the homeowner’s
property, even a first deed of trust recorded before the dues became delinquent.  NRS
116.3116(2).  We must decide whether this is a true priority lien such that its foreclosure
extinguishes a first deed of trust on the property and, if so, whether it can be foreclosed
nonjudicially.  We answer both questions in the affirmative and therefore reverse.

334 P.3d at 409.

At the conclusion of its opinion, the Nevada Supreme Court stated:

NRS 116.3116(2) gives an HOA a true superpriority lien, proper foreclosure of which will
extinguish a first deed of trust.  Because Chapter 116 permits nonjudicial foreclosure of
HOA liens, and because SFR’s complaint alleges that proper notices were sent and
received, we reverse the district court’s order of dismissal.  In view of this holding, we
vacate the order denying preliminary injunctive relief and remand for further proceedings
consistent with this opinion.  334 P.3d at 419. 

This Honorable Court should reach the same conclusion, reached by the Nevada Supreme Court

in SFR,  that the nonjudicial foreclosure arising from the HOA’s super priority lien extinguished the deed

of trust held by Wells Fargo’s predecessor in interest, on the date of sale. 

Q.  The fact that the deed has no warranties has no effect on the purchasers title.

The only warranties recognized at law are contained in NRS 111.170 which provides in pertinent

part:

Construction of words “grant, bargain and sell” in conveyances; suit upon covenants.

      1.  The words “grant, bargain and sell” in all conveyances made after December 2,
1861, in and by which any estate of inheritance or fee simple is to be passed, shall, unless
restrained by express terms contained in such conveyances, be construed to be the
following express covenants, and none other, on the part of the grantor, for the grantor and
the heirs of the grantor to the grantee, the heirs of the grantee, and assigns...
...

      2.  Such covenants may be sued upon in the same manner as if they had been expressly
inserted in the conveyance.
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  The covenants in a grant deed have nothing to do with a representation of the validity of the sale

or the condition of the title conveyed.  

                 CONCLUSION     

           For the foregoing reasons, Plaintiff/Counterdefendant, Saticoy Bay LLC Series 8149 Palace

Monaco, respectfully requests that the court enter an order granting its  motion for summary judgment,

quieting title in its favor and dismissing Defendant/Counterclaimant’s counterclaims.

DATED this 28th   day of  October, 2019.

LAW OFFICES OF 
MICHAEL F. BOHN, ESQ., LTD. 

By:   / s //Michael F. Bohn, Esq./         
      Michael F. Bohn, Esq.  
      2260 Corporate Circle, Suite 480 

       Henderson, Nevada 89074 
       Attorneys for Plaintiff/Counterdefendant

      Saticoy Bay LLC Series 8149 Palace Monaco
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CERTIFICATE OF SERVICE 

          Pursuant to NRCP 5, NEFCR 9 and EDCR 8.05, I hereby certify that I am an employee of Law

Offices of Michael F. Bohn., Esq., Ltd, and on the 28th  day of  October, 2019, an electronic copy  the

above  SATICOY BAY LLC SERIES 8149 PALACE MONACO’S MOTION FOR SUMMARY

JUDGMENT was served  via the Court’s electronic service system upon the following counsel of record::

Christopher A.J. Swift, Esq.
Lindsay D. Robbins, Esq.
Wright, Finlay & Zak, LLP
7785 W. Sahara Ave., Ste. 200
Las Vegas, NV 89117
Attorneys for Defendant Wells Fargo Bank,
National Association

Douglas M. Cohen, Esq.
Gregory P. Kerr, Esq.
Jordan Butler, Esq.
Wolf, Rifkin, Shapiro,
Schulman & Rabkin, LLP
3556 E. Russell Rd., Second Floor
Las Vegas, NV 89120
Attorneys for Defendant Monaco
Landscape Maintenance Association, Inc.

 /s/ Marc Sameroff/                           
An Employee of the LAW OFFICES OF 
MICHAEL F. BOHN, ESQ., LTD
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