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NRAP 26.1 DISCLOSURE STATEMENT 
 

The undersigned counsel of record certifies that the following are persons 

and entities described in NRAP 26.1(a), and must be disclosed.  These 

representations are made in order that the justices of the Court may evaluate 

possibly disqualifications or recusal.  

 Todd B. Jaksick is an individual and is not an entity.  The undersigned 

counsel appeared on behalf of this appellant/cross-respondent before the District 

Court and are expected to appear on behalf of appellant/cross-respondent on 

appeal.   

 Dated this 13th day of April, 2021.  

ROBISON, SHARP, SULLIVAN & BRUST 
A Professional Corporation 
71 Washington Street 
Reno, Nevada  89503 
 
 
 
/s/ Therese M. Shanks     
KENT R. ROBISON (SBN #1167) 
THERESE M. SHANKS (SBN #12890) 
Attorneys for Appellant/Cross-Respondent 
Todd B. Jaksick, in his individual capacity  
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NRAP 17 ROUTING STATEMENT 
 

 This matter is presumptively retained by the Nevada Supreme Court because 

it is litigation involving two trusts whose corpus are in excess of $5,430,000.  

NRAP 17(b)(14).   This case also raises the issue of how or when inconsistent 

determinations on equitable claims following a jury verdict on legal claims may 

violate a party’s constitutional right to a jury trial.  While this Court has previously 

addressed a party’s constitutional right to a jury trial in a case involving both legal 

and equitable claims in other contexts, it has not yet issued a decision on the issue 

involved in this appeal.  NRAP 17(a)(11).   

JURISDICTIONAL STATEMENT  

 This Court has jurisdiction over this matter pursuant to NRAP 3A(b)(1), 

because it is an appeal from a final judgment.  This matter involved a bifurcated 

trial.  The legal claims were resolved by a jury verdict entered on March 4, 2019.  

The remaining equitable claims were resolved by the District Court’s Order After 

Equitable Trial, entered on March 17, 2020.  Judgment was then entered on April 

1, 2020.  All of the parties timely filed various motions to alter or amend the 

judgment, and those motions were resolved in the District Court’s Order Resolving 

Submitted Matters, entered on June 11, 2020.  An Amended Judgment was entered 

on July 6, 2020.  Todd B. Jaksick then filed his timely notice of appeal on July 10, 

2020.    
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INTRODUCTION   
 

 Respondent/cross-appellant Wendy Jaksick (“Wendy”) sued her brother, 

appellant/cross-respondent Todd Jaksick (“Todd”), and lost.  Wendy asserted 

thirteen claims against Todd, and Wendy lost every claim she asserted against 

Todd, individually.  As a result, Todd was awarded attorney fees against Wendy.  

The District Court characterized Wendy’s lawsuit as “vexatious,” “harassing,” and 

“scorched-earth litigation,” that was “influenced more by animus and avarice than 

by a desire for balanced justice,” and that resulted in Wendy “overreaching” and 

“swinging for the fences” in seeking damages against Todd.  11 Trustees’ Joint 

Appendix (“TJA”) 2098-2100.1  Yet, the District Court then punished Todd, 

individually, and not Wendy for the litigation.   

 Without identifying what Todd, individually, did wrong and without 

identifying any specific injustice to Wendy, the District Court (1) ordered Todd to 

disgorge all trustee fees since the inception of his trusteeship, (2) awarded Wendy 

$300,000 in attorney fees, and (3) required Todd to repay 25% of the legal fees 

paid to Maupin, Cox & LeGoy, the law firm that represented Todd and two of his 

co-trustees, for that firms’ representation of Todd and his co-trustees.  Todd’s co-

trustees prevailed on every claim Wendy asserted against them.   

 
1 A copy of the District Court’s order is attached in the Addendum to this brief.  
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 The District Court’s order is an abuse of its discretion to order disgorgement 

of trustee fees and award attorney fees under NRS 153.031(3).2  Under NRS 

153.031(3), if a trustee is found to have breached his fiduciary duty, the court may 

order disgorgement or award fees “if the court determines that such additional 

relief is appropriate to redress or avoid an injustice.”  NRS 153.031(3) codifies the 

general rules on trustee fee disgorgement and payment of beneficiary attorney fees 

found in Restatement (Second) of Torts, § 243 and Restatement (Third) of Trusts, § 

88, respectively.  As those sections explain, disgorgement of trustee fees is not a 

punitive remedy and should not be applied merely to punish a trustee.  Restatement 

(Second) of Torts, § 243  at cmt. a.  Furthermore, fees should only be awarded to a 

beneficiary if the litigation benefits the trusts.  Restatement (Third) of Trusts, § 88 

at cmt. d.   

 In this bifurcated action, Wendy prevailed on only one of her legal claims 

that were tried before the jury.  Out of four claims, asserted against four trustees, in 

both their individual and trustee capacity, the jury only found that Todd, as trustee, 

breached his fiduciary duty to Wendy and awarded Wendy nominal damages in the 

amount of $15,000.   As a result of the jury’s general verdict, the District Court 

then properly declined to grant Wendy any of her requested equitable relief or to 

entertain Wendy’s challenges to various documents because these arguments had 

 
2 A copy of NRS 153.031 is attached in the Addendum to this brief.  
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been tried to the jury and rejected.  Yet, the District Court then myopically granted 

Wendy her request to disgorge trustee fees and award attorney fees under NRS 

153.031(3) without explaining what injustice Wendy suffered by losing her 

“scorched-earth litigation” that would justify punishing Todd, individually.  The 

District Court’s order should be reversed.   

 
STATEMENT OF THE ISSUES  

 
1. Whether the District Court abused its discretion in ordering 

appellant/cross-respondent Todd to disgorge all trustee fees earned from the 

inception of his trusteeships?  

2. Whether the District Court abused its discretion in awarding $300,000 

in attorney fees to Wendy?  

3. Whether the District Court abused its discretion in requiring Todd to 

personally repay the Family Trust and Issue Trust for 25% of all attorney fees paid 

to Maupin, Cox & LeGoy for its representation of Todd, as Trustee of the SSJ 

Issue Trust and Co-Trustee of the Samuel S. Jaksick Jr. Family Trust, and for its 

representation of appellants/cross-respondents Michael Kimmel and Kevin Riley, 

as Co-Trustees of the Samuel S. Jaksick Jr. Family Trust?  
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STATEMENT OF THE CASE  
 

 The appeal arises from a district court order resolving equitable claims 

following a bifurcated jury and bench trial.3  The underlying litigation arose from 

disputes over the administration of the estate of Samuel Jaksick (“Sam”).  Prior to 

his death, Sam created two trusts: (1) the Samuel S. Jaksick Jr. Family Trust (the 

“Family Trust”); and (2) the SSJ’s Issue Trust (the “Issue Trust”).  Todd, Sam’s 

son, is the trustee of the Issue Trust, and was Co-Trustee of the Family Trust along 

with Sam’s other son, appellant/cross-respondent Stanley Jaksick (“Stan”).  

Appellant/cross-respondent Kevin Riley (“Riley”), Sam’s accountant, was initially 

co-trustee.  He resigned, and Todd appointed appellant/cross-respondent Michael 

Kimmel (“Kimmel”) as Co-Trustee of the Family Trust.   

 Sam’s daughter, Wendy, was never involved with the trusts due to her 

troubled personal and financial background.  After Todd and Kimmel requested 

that the District Court approve various trust administration matters, Wendy 

initiated what the District Court described as “scorched-earth litigation grounded in 

entitlement and limited self-awareness.”  11 Trustees’ Joint Appendix (“TJA”) 

2099.  Wendy asserted thirteen counterclaims against Todd, Stan, Kimmel and 

Riley, both in their capacities as trustees and in their individual capacities.  

Wendy’s four legal counterclaims were heard in a three-week jury trial.  Although 
 

3 The legal claims were tried to the jury, and the equitable claims were 
subsequently tried in a bench trial.  
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the jury found, on a general verdict form, that Todd had breached his fiduciary 

duty to Wendy as trustee, the jury found against Wendy on all other claims against 

all other parties.  The jury awarded Wendy $15,000 in damages, which is 

substantially less than the $80,000,000 that Wendy requested at trial.  

 Following the jury trial, the District Court held a bench trial on the 

remaining equitable claims.  Wendy’s factual bases for her equitable claims were 

the same as those supporting her legal claims, and the District Court correctly 

found that it could not grant Wendy her requested equitable relief without violating 

the parties’ Seventh Amendment right to a jury trial because the jury had largely 

rejected Wendy’s position.  Thus, among other things, the District Court declined 

to grant Wendy relief concerning trust accountings, alleged document 

improprieties, indemnification agreements, and agreements and consents to 

proposed action because the jury had rejected Wendy’s fraud claims involving 

these documents.   

 Todd, as an individual, prevailed on all of Wendy’s claims against him.  

Confusingly, however, the District Court then decided to punish Todd individually 

because the jury found that he had breached his fiduciary duties as trustee.  Despite 

finding that the jury approved the accountings, the District Court relied upon those 

accountings to order Todd to disgorge all of his trustee fees since the inception of 
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his trusteeship.4  The District Court also relied upon Wendy’s arguments regarding  

“document improprieties and notarial misconduct,” that the District Court 

conceded the jury rejected, to award Wendy $300,000 in attorney fees without 

explaining where that number came from, as no billing statement or other affidavit 

was ever provided by Wendy’s attorneys, nor any specific amount in fees 

requested.  Finally, the District Court also ordered Todd to repay the Family for 

25% of the fees paid to Maupin, Cox & LeGoy for its representation of the trustees 

from Todd’s personal funds.  Following motions to alter or amend the judgment by 

all parties, which were all largely denied, the District Court clarified that Todd 

must repay the fees paid for representation of Todd and Kimmel and Riley, despite 

the fact that Kimmel and Riley completely prevailed on all of Wendy’s claims 

against them.  This appeal follows.       

 
STATEMENT OF THE FACTS  

 
I. GENERAL FACTUAL BACKGROUND  

 A. THE PARTIES  

 This lawsuit arises from disputes over the administration of Sam’s estate. 

Sam had three children: (1) Stan; (2) Wendy; and (3) Todd.  1 TJA 205.  While 

 
4 A copy of the District Court’s Order After Equitable Trial is attached in the 
Addendum to this brief. 
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both Stan and Todd were involved in Sam’s business enterprises, Todd and Sam 

were particularly close.  7 TJA 1290.   

 Sam’s estate contained interests in golf courses and residential real estate 

developments, which Stan primarily oversaw and managed, and various other real 

property assets including ranches, water rights, and interests in various entities, 

which Todd primarily managed and oversaw.  1 TJA 63, 292   Sam also owned and 

resided in a waterfront home at Lake Tahoe (the “Tahoe House”).  Id. at 236.   

 Unlike Stan and Todd, Wendy was not involved with her father’s businesses 

or assets. 11 TJA 2097.  Sam intentionally chose not to include Wendy in the 

management of his assets and estate because Wendy has a troubled past replete 

with both personal and financial issues.  Id.    

 Sam tragically died in a drowning accident in April 2013.  1 TJA 284.  Prior 

to his death, Sam had established the two trusts which are the subject of this 

appeal, namely, the Family Trust and the Issue Trust.  Id. at 11-55, 220-274.      

 B. THE FAMILY TRUST  

 Sam created the Family Trust in 2003, and amended and restated it in 2006.  

Id. at 220.  Under the Family Trust, Sam was the sole trustee from 2003 until his 

death in 2013.  Id. at 242.   The primary beneficiaries of the Family Trust, 
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following the death of Sam and his wife,5 were Stan, Todd and Wendy.  Id. at 220-

241.   

 Under Family Trust, Stan, Todd and Wendy originally were each allocated 

one-third of the Family Trust assets.  Id.  However, because Wendy “has received 

substantial sums of money and/or property from [Sam and/or entities Sam owns],” 

Sam reduced Wendy’s share by $1,500,000.  Id. at 233.   

 Sam designated Stan, Todd and non-party Ray Benetti as his successor co-

trustees under the Family Trust.  Id. at  242.  Wendy was never designated as 

trustee.  See id.  The Family Trust’s assets, at Sam’s death, consisted of various 

cash assets, Sam’s office building, several substantial notes receivable, and 

interests in multiple business entities.  Id. at 292.    

In 2006, the Family Trust also owned the Tahoe House.  Id. at 236.  The 

Family Trust originally granted Stan, Todd and Wendy the right to use the Tahoe 

House after Sam’s death.  Id. If the Tahoe House was sold, then Stan, Todd and 

Wendy were to split the proceeds equally.  Id. at 237.  By the date of Sam’s death, 

as discussed below, the Tahoe House had been transferred out of the Family Trust.  

 

 

 

 
5 Although Sam’s wife survived his death, she died prior to this litigation.   



9 
 

 C. THE ISSUE TRUST  

 Sam created the Issue Trust in 2007, as an irrevocable trust, and appointed 

Todd as trustee.  Id. at 11, 48.  The beneficiaries are Todd, his two children, Stan, 

his three children, Wendy, her two children, and Wendy’s grandchild.  Id. at 2, 11.  

 The Issue Trust is a “dynasty” trust intended to hold and preserve valuable 

family real estate for the use and enjoyment of multiple generations of the Jaksick 

family.  Id. at  2. Although the Issue Trust allows the beneficiaries to use the 

property it owns, it prohibits distribution of income or principal to the 

beneficiaries.  Id. at 2-3.  

At the time of Sam’s death, the Issue Trust owned a 49% interest in entities 

that owned a family ranch, and was the beneficiary of Sam’s $6,000,000 life 

insurance policy.  Id. at 63.   By the time of trial, as discussed below, the Issue 

Trust  had acquired a 51% interest in Incline TSS, Ltd. (“Incline TSS), the entity 

that currently owns the Tahoe House.   

 D. SAM’S SUBSEQUENT ESTATE PLANNING  

 By 2012, Sam had changed his estate plan in several significant ways.   

All of Sam’s changes were done upon the advice of, and were drafted by, Sam’s 

attorney, Pierre Hascheff, Esq (“Hascheff”).  7 TJA 1290-1300.  The notable 

changes are: (1) indemnification agreements that Sam entered into with Todd and 
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Stan in 2008 (the “Indemnification Agreements;” (2) the transfer of the Tahoe 

House to Incline TSS; and (3) the Second Amendment to the Family Trust.   

  1. The Indemnification Agreements  

 The recession was not kind to Sam’s real estate holdings, and as a result, 

Sam desired to protect Todd and Stan from the personal guarantees Todd and Stan 

had executed on behalf of various trust assets.  3 TJA 483-96.  Thus, in 2008, Sam 

entered into the Indemnification Agreements with both Todd and Stan, in which 

Sam, as trustee of the Family Trust, agreed to indemnify Todd and Stan to the 

fullest extent possible from their obligations on trust assets.  Id.   

  2. The Tahoe House  

 Because the Tahoe House was a valuable asset, Sam also desired to create 

additional creditor protection for his home.  9 TJA 1556.  Thus, on November 1, 

2010, Sam, as Trustee of the Family Trust, granted Incline TSS an option to 

purchase the Tahoe House.  Id.  In 2010, Incline TSS was owned by two of Todd’s 

family trusts, and Todd was the managing member.  See 1 TJA 116. 

 Under the option agreement, Incline TSS agreed to pay the Family Trust 

$7,250,000 for the purchase of the Tahoe House, which was slightly above its 

appraised value of $6,500,00, and slightly more than the $6,300,000 mortgage on 

the home.  9 TJA 1556.   Hascheff, who drafted the Option Agreement, recorded it 

on behalf of Sam in February 2011.  Id.   
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 In November 2011, Sam, as Trustee of the Family Trust, transferred the 

Tahoe House to SSJ, LLC, an entity wholly-owned by the Family Trust.  Id. at 

1558.  The transfer deed was recorded in December 2011.  Id.  Sam, as Trustee of 

the Family Trust, then assigned the Family Trust’s rights under the option 

agreement to SSJ, LLC, and that assignment was recorded in February 2012.  Id.    

 In December 2012, Sam underwent open heart surgery.  4 TJA 723.  Thus, 

he engaged in a flurry of estate planning during that month to ensure that his estate 

was in order should something occur.   Incline TSS made several option payments 

before ultimately exercising its option to purchase the Tahoe House on December 

17, 2012.  See 4 TJA 723.  As a result, Incline TSS assumed the mortgage on the 

Tahoe House.  1 TJA 114.  The transfer deed was recorded on December 28, 2012.  

See 4 TJA 723.   

  3. The Second Amendment to the Family Trust  

 Also in December 2012, Sam finalized his estate plan for the Family Trust 

under the Second Amendment.6  Again drafted and prepared by Hascheff, the 

Second Amendment changed the Family Trust in multiple ways.  7 TJA 1292 

 First, Sam changed successor trustees, and replaced Ray Benetti with Riley.  

2 TJA 277.  Stan and Todd remained as Riley’s co-trustees.  Id.    

 
6 The First Amendment to the Family Trust was terminated by the Second 
Amendment.   
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 Second, Sam gifted Stan ten percent of the Family Trust’s interest in 

Toiyabe Investment Co., an entity which Stan was (and is) heavily involved in 

managing.  Id. at 278.  

 Third, Sam gifted Stan and Todd each 6% of the Family Trust’s shares of 

Pioneer Group, Inc. (“Pioneer”) stock.  Id.  The Family Trust owned 36% of 

Pioneer, which in turned owned and operated a casino.  See id.    Sam gifted the 

stock to Stan and Todd because they qualified for gaming licenses.  See id. 

Because of Wendy’s troubled past, Sam did not believe Wendy could obtain a 

gaming license, and so he did not gift Wendy any Pioneer stock.  See id.  The 

Family Trust retained the remaining 25% of Pioneer stock.  Id.    

 Fourth, Sam eliminated the provisions of the Family Trust regarding the 

Tahoe House and specifically noted that “[s]hould the Lake Tahoe home be sold 

prior to [Sam’s] death, the Trust provisions with respect to the Lake Tahoe home 

shall no longer apply.”  Id. at 279.  

 Fifth, Sam changed the Family Trust’s dispositions to Wendy.  He 

eliminated the $1,500,000 deduction from Wendy’s share, but prohibited her 

beneficial interest from being distributed to her outright.  Id.  Instead, $100,000 of 
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Wendy’s share was to be placed into a trust for her daughter, and twenty percent of 

Wendy’s share was to be placed into a trust for Wendy’s son.7  Id.    

 E. TRUST ADMINISTRATION FOLLOWING SAM’S DEATH. 

 Upon Sam’s unexpected death in April 2013, Todd, Stan and Riley became 

successor Co-Trustees.  1 TJA 205.  Riley resigned in July 2013,8 and Stan and 

Todd jointly administered the Family Trust until December 2016, when Todd 

appointed Kimmel as a third Co-Trustee.  Id.  The following are the trust 

administration actions that primarily formed the basis of the underlying litigation:  

  1. The Pioneer Gaming Stock  

 In 2013, after the Pioneer shareholders decided to sell the casino, Todd, 

Stan, Kevin and Wendy devised a method by which Wendy could potentially 

obtain funds from the sale despite the fact that she did not have a gaming license.  

2 TJA 473.   Todd and Stan, who had already been transferred 12% (6% each) of 

the Family Trust’s Pioneer stock agreed to split the Family Trust’s remaining 25% 

interest in Pioneer between their subtrusts.  Id. at 474.  If Wendy obtained a 

gaming license, the 25% of Pioneer stock would be re-allocated so that all three 

trusts each contained one-third of the 25%.  Id. If Wendy did not obtain a gaming 
 

7 Sam also created $100,000 trusts for each of Todd’s and Stan’s children, to be 
distributed from Todd’s and Stan’s respective shares of the Family Trust.  2 TJA 
279. 
8 Riley remained as accountant for the trusts, and as trustee of other subtrusts 
created for Wendy’s benefit, which may be subject to the cross-appeal, but are not 
relevant to the issues in this appeal.   



14 
 

license, the Family Trust would shift assets in the amount of the value of one-third 

of the 25% of Pioneer stock to Wendy’s subtrust to compensate her in kind.  Id. 

Wendy, Stan, Todd, and Kevin all signed an agreement and consent to proposed 

action (an “ACPA”) agreeing to this course of action.  Id. at 475-77. Wendy never 

obtained a gaming license.        

  2. The Tahoe House  

 When Sam died, the Issue Trust received $6,000,000 from his life insurance 

policy.  1 TJA 114.  Because the Issue Trust prohibits cash distributions, Todd, as 

Trustee, determined that the $6,000,000 could be used to purchase a majority 

interest in Incline TSS, the entity that now wholly-owned the Tahoe House.  See id. 

This would bring the Tahoe House back into the Issue Trust, while infusing badly-

needed cash into the Family Trust.   

 On June 5, 2013, Todd, as trustee, beneficiary, and manager/member of 

Incline TSS, Stan and Wendy all entered into an ACPA in which they agreed to 

use the $6,000,000 to reinvest in the Tahoe House through Incline TSS.  Id. at 114-

116.  The ACPA stated that Incline TSS was the owner of the Tahoe House, that 

the $6,000,000 would be used to purchase a membership interest in Incline TSS, 

and that the $6,000,000 would be applied by Incline TSS to the promissory note 

Incline TSS owed to SSJ, LLC (a Family Trust asset) which was currently 
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outstanding in the amount of $7,103,255.32.  See id. As a result, the Issue Trust 

became a 54% owner of Incline TSS.9  Id.  

  3. Loans to the Family Trust  

 On September 28, 2014, Wendy, Stan, Wendy’s adult daughter Alexi Smrt, 

and Todd all entered into two different ACPAs which allowed the Issue Trust to 

loan money to the Family Trust to cover the Family Trust’s operational costs.  1 

TJA 118-128.  Todd, Wendy, and Stan then also concurrently entered into ACPAs 

from the Family Trust, in which they authorized the Family Trust’s acceptance of 

the loan proceeds from the Issue Trust, and approved the Family Trust’s entry of a 

promissory notes and security agreements in favor of the Issue Trust on the loans.  

3 TJA 515-535.    

  4. Use of the Indemnification Agreement  

 The Family Trust owns interests in several entities that own ranch land in 

Nevada, which in turn is burdened by a large debt owed to AG Credit and Metlife.  

See 2 TJA 490.  Todd was a guarantor on this debt, personally, and this debt was 

included in Todd’s Indemnification Agreement.  Id. In 2013, Todd, Stan, Wendy, 

and Riley  entered into an ACPA approving Todd’s exercise of his Indemnification 

 
9 In November 2015, Stan wanted to purchase a 17.02% interest in Incline 

TSS for $1,500,000, which would have diluted the Issue Trust’s interest in Incline 
TSS from 54% to 44%.  1 TJA 129-177.  The parties entered into a second ACPA 
which authorized this transaction, but Stan ultimately never exercised his option.  
Id.  
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Agreement to request that Family Trust funds be used to keep the payments on 

these loans current.  Id. at 483-88.  

  5. Use of Family Trust Funds  

 Also in 2013, Todd, Stan, Riley and Wendy entered into an ACPA 

approving the transfer of Family Trust funds to any entity in which the Family 

Trust had an interest, should that entity or its assets require financial assistance.  Id. 

at 498-502.    

  6. White Pine Ranch ACPAS   

 In 2013, Todd, Stan, Riley and Wendy entered into an ACPA in which they 

agreed that Family Trust could sell 100 cattle from White Pine Ranch, one of its 

entities, in order to finance debt and operations on the ranch land on which the 

cattle were located.  3 TJA 503-505.  In 2014, Todd, Stan and Wendy entered into 

a second ACPA which approved the use of cash held in White Pine’s operating 

account to pay the Family Trust’s taxes.  Id. at 511-13.     

  7. Sammy’s Super Cub  

 The Family Trust wholly owned an entity named Sammy Supercub LLC, 

which in turn owned an airplane.  3 TJA 507.  Prior to his death, Sam entered into 

a promissory note for $85,000, payable to Duck Lake Ranch, LLC, an entity 

wholly owned by Todd.  Id.  The promissory note was secured by the airplane 

owned by Sammy Supercub.  Id.  Stan, Todd and Wendy entered into an ACPA in 
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which they agreed that the airplane could be distributed to Duck Lake Ranch, LLC, 

in exchange for forgiveness of the note.  Id. at 507-508.     

II. PROCEDURAL HISTORY  

 A. TRUSTEES’ ORIGINAL PETITIONS  

 After years of Wendy’s demands for money and empty threats of litigation, 

Todd and Kimmel decided to seek court approval of their actions.  In August 2017, 

Todd and Kimmel filed a petition on behalf of the Family Trust, and asked the 

District Court to approve all accountings and ACPAs since Sam’s death.  2 TJA 

204-218. Todd also filed a petition on behalf of the Issue Trust, again seeking 

approval of all accountings and ACPAs since Sam’s death.  1 TJA 1-9.  

 B. WENDY’S COUNTERPETITION  

 In January 2018, Wendy objected and filed a counterpetition, which she 

amended in February 2018, against Todd, Stan, Kimmel and Riley, both in their 

capacities as trustees (current and former) and in their individual capacities.  4 TJA 

713-752.  Wendy’s amended counterpetition was simply scorched earth litigation, 

in which she challenged every single act that Todd, Stan, Kimmel and Riley had 

undertaken as trustees, and many acts that Sam had done during his lifetime.  See 

id.  

 Wendy alleged that (1) the Second Amendment was forged and fraudulent, 

(2) Todd had forged her name on every ACPA, (3) the trustees had concealed 
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assets and information from her and had failed to account, (4) the Tahoe House 

transfer was the result of forgery and fraud, (5) the Indemnification Agreements 

were forged and fraudulent, (6) Todd stole cattle and water rights from the Family 

Trusts, and (7) Todd and Stan stole her money from the sale of Pioneer stock.  She 

asserted claims against Todd, Stan, Kimmel and Riley for: (1) breach of fiduciary 

duty; (2) failure to adequately disclose and to compel an accounting; (3) civil 

conspiracy and aiding and abetting; (4) aiding and abetting breaches of fiduciary 

duty; (5) actual fraud; (6) removal of trustees and appointment of an independent 

trustee; (7) unjust enrichment and constructive trust; (8) preclusion of trust funds to 

defend the lawsuit; (9) disgorgement of trustee fees under NRS 153.031(3)(a); (10) 

contest of ACPAs; (11) contest of Indemnity Agreement; (12) an award of attorney 

fees under NRS 153.031(3)(b); and (13) declaratory judgment that she did not 

violate the no-contest clause.   See id.  

 C. JURY TRIAL  

 The District Court bifurcated trial on the legal and equitable issues. See 5 

TJA 949-953.  In February 2019, the parties proceeded to a three-week jury trial on 

Wendy’s legal claims for (1) breach of fiduciary duties, (2) civil conspiracy and 

aiding and abetting, (3) aiding and abetting breaches of fiduciary duties, and (4) 

fraud.10   Id.   

 
10 Stan, who had also filed a counterpetition, settled his claims prior to jury trial.   
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 At trial, Wendy argued extensively that Second Amendment, and the alleged 

notarial and document irregularities found within its drafts, the accountings, the 

ACPAs, the Tahoe House transfer, and the Indemnification Agreements were all 

acts of fraud.  See 11 TJA 2094-2118.  During closing arguments, Wendy asked 

that the jury award her $80 million in damages, which was not only the first time 

that Wendy had ever provided a damages calculation in the litigation,11 but was 

also substantially in excess of the value of the trusts and their assets combined.  Id. 

at 2100. 

 The jury rejected Wendy’s arguments.  5 TJA 954-957.   It found Riley, 

Kimmel, and Stan not guilty on every count against them in both their capacities as 

trustees and as individuals.  Id.  The jury found that Todd was not guilty on every 

count against him in his individual capacity.  Id.  The jury further found that Todd 

was not guilty on three of Wendy’s four claims against him in his capacities as Co-

Trustee of the Family Trust and Trustee of the Issue Trust.  Id.   However, the jury 

did find that Todd was guilty of breaching his fiduciary duties to Wendy as trustee, 

and awarded Wendy $15,000 in compensatory damages. Id.   The jury’s verdict 

was entered on a general verdict form, and that form does not contain any 

indication as to what the basis for the breach of fiduciary duty finding was. See id.   

 
11 This was the subject of a motion for a directed verdict which was rendered moot 
by the jury’s verdict.   
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D. DISTRICT COURT’S ORDER RESOLVING EQUITABLE 
CLAIMS 

 
 1. Bench Trial 

 Following the jury trial, the parties proceeded to their bench trial on the 

remaining equitable claims for (1) approval of accountings (both Family Trust and 

Issue Trust), and Wendy’s contest of these accountings; (2) approval of the 

ACPAs, and Wendy’s contest of these; (3) Wendy’s contest of the Indemnification 

Agreements; (4) Wendy’s claim for declaratory judgment that she did not violate 

the no-contest clause; (5) Wendy’s claims for unjust enrichment and constructive 

trust; (6) confirmation of trustees, and Wendy’s request for removal; (7) 

disgorgement of trustee fees; (8) enjoining trustees from using trust assets to 

defend the litigation; and (9) Wendy’s request for attorney fees.  See 5 TJA 949-

953. 

 The parties held a one-day trial during which they agreed to submit the 

equitable claims on briefs to the District Court.  7 TJA 1190-1197.  At the hearing, 

the District Court specifically noted that it had concerns that Wendy’s equitable 

claims were simply reiterations of the legal claims the jury had already heard and 

substantially rejected.  Id. at 1200.   It also noted that the “ACPAs and 

Indemnification Agreements . . . were an integral part of the trial” and were 

“broadcast ad nauseam” to the jury.  Id.   The District Court further noted that 

Wendy “suffers from a credibility problem with this court.”  Id. at 1201.  Finally, 
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the District Court noted that the trustees had an “overwhelming victory in front of 

the jury . . . .” Id. at 1202.   

  2. Order After Equitable Trial  

 Following the bench trial, the parties each submitted an opening brief and a 

closing brief to the District Court in the summer of 2019.  See 7 TJA 1275-10 TJA 

1979.  In March 2020, the District Court issued its Order After Equitable Trial, in 

which it repeatedly highlighted the Seventh Amendment issues created by 

Wendy’s equitable claims.  11 TJA 2094-2118.  Specifically, the District Court 

found that:  

• Wendy “was attempting to retry her case to obtain a second review of 
similar facts and an outcome different from the jury verdict,” and the 
District Court “has no authority to dilute or otherwise modify the 
jury’s verdict.”  Id. at 2096. 
 

• “Wendy’s legal and equitable claims are grounded in the same 
common facts . . .  No matter how Wendy frames or argues her 
equitable claims, she asks this Court to remedy the identical facts and 
transactions she placed before the jury.” Id. at 2100. 
 

• Wendy’s “complaints about the content and general timing of the 
accountings were presented to the jury in the legal phase of the trial 
and are therefore facts in common to the equitable claims . . . The 
verdict is an express or implicit rejection of Wendy’s complaints 
about the accountings.” Id. at 2106-2107.  
 

• The ACPAs and Indemnification Agreements, “and related 
transactions were thoroughly presented and argued to the jury – 
including document preparation, execution, and other formation 
irregularities.  Thus, at least, the jury verdict is an implicit rejection 
of Wendy’s arguments . . . The jury constructively approved and 
affirmed the ACPAs and indemnification agreements when it reached 
its verdict.  The verdict prevents additional litigation and precludes 
liability exposure for actions taken in reliance upon these 
documents.” Id. at 2108-2109.  
 

• “Wendy’s allegations of misconduct, document impropriety, and self-
dealing underlying her request for equitable relief are inseparable 
from the legal claims she presented to the jury . . . Any other 
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equitable relief would constitute double recovery and alter the jury’s 
verdict in violation of the Seventh Amendment . . . .” Id. at 2109.  
 

• “Wendy continues to overwhelm this Court with repetitive and 
lengthy arguments about the option agreements, forgery, fraud, 
fiduciary duties, unjust enrichment, trustor intentions, consideration, 
etc.  All of Wendy’s arguments were presented to the jury and 
rejected in the jury’s verdict.” Id. at 2116.    

 
 The District Court also found that Wendy’s counterclaims were vexatious 

and harassing.  It characterized Wendy as:  

• being “particularly personal in allegations, the worst of which were 
harassing, vexatious, and without factual basis,” id. at 2098;  
 

• as having refused to settle this case choosing “conflict” over “compromise,” 
id. at 2098-99;  

  
• having a “litigation position and trial demand [that] were influenced more by 

animus and avarice than by a desire for balanced justice,” id. at 2099;  
 

• “overreaching” by asking for $80 million in damages, id.; 
 

• as “initiat[ing] scorched-earth litigation grounded in entitlement and limited 
self-awareness,” id.; and  

 
• as “swinging for the fences” by asking for $80 million, which exceeds the 

value of the estate and would deprive Todd and Stan of any beneficial 
interests.  Id. at 2100.  

 

 As a result, the District Court declined to grant Wendy the majority of her 

requested relief.  See id. at 2217-2118. The District Court found that the jury had 

already implicitly affirmed the accountings and all other challenged documents. Id. 

at 2106-2109. The District Court declined to remove the trustees.  Id. at 2109. 

While the District Court did find that Wendy had probable cause to initiate the 

litigation, and therefore did not violate the no-contest clause, the District Court 

rejected all of Wendy’s objections and declined to find that Todd was unjustly 
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enriched and/or to impose a constructive trust.  Id. at 2105-2109.   Finally, the 

District Court found that Todd, individually, Duck Lake Ranch, LLC and Incline 

TSS,12 were prevailing parties.  Id. at 2117.  The District Court then awarded Todd, 

individually, his attorney fees and costs pursuant to Todd’s offer of judgment to 

Wendy.  See id.  

Yet, despite these findings, the District Court then inconsistently and heavily 

penalized Todd individually on the Wendy’s fee requests.  First, the District Court, 

after finding multiple times that the jury had rejected Wendy’s arguments about the 

content and timing of the accountings, and that the jury had affirmed the 

accountings, then stated that the District Court disagreed that the content and 

timing of the accountings was sufficient.  Id. at 2106-2107.  Thus, “based upon the 

jury’s verdict that Todd breached his fiduciary duties (and secondarily, this Court’s 

findings about the timing and content of the accountings),” the District Court 

granted “Wendy’s request that Todd disgorge or disclaim all trustee’s fees from the 

inception of his trusteeship through the date when final judgment is entered.”13  Id. 

at 2109-2110.    

 
12 Duck Lake Ranch and Incline TSS became parties to the litigation shortly before 
trial because these entities held title to assets Wendy was attempting to have 
transferred back to the various trusts.  Wendy never asserted any claims directly 
against these entities.  
13 This amount was to be offset by the 25% fees Todd was ordered to repay, 
discussed later.  See id.  
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Second, despite finding that Wendy’s claims were vexatious and harassing, 

the District Court awarded Wendy $300,000 in attorney fees “for prevailing in the 

claim against Todd for breach of fiduciary duty.”  Id. at 2115.  It is unclear where 

this number came from, as Wendy did not previously file a memorandum of fees or 

make a formal fee request in any specific amount.   

Finally, the District Court commented upon notarial malfeasance that 

resulted in document improprieties.  Id. at 2097.  Despite having conceded that the 

jury rejected all of Wendy’s arguments regarding these document improprieties, 

the District Court nevertheless found that these improprieties “warrants a 

substantial financial consequence upon the trust, which this Court includes in it is 

analysis of . . . attorneys’ fee requests.”  Id. The District Court ordered Todd to 

“reimburse the trusts from his personal resources for 25% of the amount paid 

because the jury determined he breached his fiduciary duties.”   Id. at 2114-2115. 

  3. The Parties Move to Alter or Amend the Judgment  

 Following the District Court’s order, judgment was entered and all parties 

filed motions to alter or amend the judgment.  12 TJA 2202-2254, 15 TJA 2993-

3043, 16 TJA 3046-3113.  Wendy also sought to recover her costs, and the trustees 

all moved for awards of attorney fees and costs.  12 TJA 2293-13 TJA 2445, 13 

TJA 2451-2769, 14 TJA 2777-2833.  The District Court denied Wendy her costs.  
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15 TJA 2846-2847.  It found that Kimmel and Riley were “prevailing parties,” but 

that “neither Wendy Jaksick nor Todd Jaksick is the prevailing party.”  Id.  

The District Court issued a separate order resolving the parties post-judgment 

motions.  20 TJA 3639-3650.  The District Court largely denied all of the parties’ 

motions to alter or amend the judgment, but did clarify that Todd was required to 

“pay 25% of the fees paid to the Law Firm of Maupin, Cox & LeGoy for 

representing Todd, Michael Kimmel, and Kevin Riley in their trustee capacities.”  

See id. This appeal follows.  

SUMMARY OF THE ARGUMENT  

 The District Court abused its discretion in (1) ordering Todd to disgorge all 

trustee fees since the inception of his trusteeship, (2) awarding Wendy $300,000 in 

attorney fees, and (3) ordering Todd to reimburse the Family Trust and Issue Trust 

for 25% of the fees paid to Maupin, Cox & LeGoy for its representation of Todd, 

Kimmel and Riley.  Under NRS 153.031(3), the District Court can only disgorge 

trustee fees or award attorney fees if it finds that such an order is necessary to 

“redress or avoid an injustice.”  No such injustice was ever, or could ever, be 

found, and the District Court’s orders are simply intended to punish Todd unfairly 

and disproportionately for conduct that the jury approved.   

 First, the District Court abused its discretion in ordering Todd to disgorge all 

trustee fees he has earned since the inception of his trusteeships.  The District 
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Court erroneously relied upon the accountings, which it admitted were affirmed by 

the jury, to support its disgorgement order.  This violated Todd’s Seventh 

Amendment rights, and resulted in impermissible speculation into the jury’s 

general verdict.  Furthermore, the District Court failed to explain what injustice 

existed, given its findings that Wendy initiated frivolous “scorched-earth” 

litigation.  Finally, the District Court’s order does not consider the fact that Todd’s 

trusteeship of the Issue Trust began in 2007, and Wendy did not complain of any 

of Todd’s behavior as trustee of that trust until 2013.   

 Second, the District Court abused its discretion in awarding Wendy attorney 

fees.  Again, the District Court erroneously relied upon alleged document 

improprieties, which it conceded were rejected by the jury, to find that the trusts 

should pay Wendy fees, in violation of the Seventh Amendment.  The District 

Court similarly did not make any finding as to how Wendy’s scorched-earth 

litigation benefitted the trusts, so as to justify an award of fees to her.   

 Finally, the District Court erred in requiring Todd to personally reimburse 

the trusts for 25% of the fees paid to Maupin, Cox & LeGoy for its representation 

of Todd, Kimmel and Riley.  The District Court provides no rationale for its 

requirement that the trusts be reimbursed for Kimmel and Riley, who prevailed on 

every single claim.  The District Court similarly does not identify any injustice that 

reimbursement of attorney fees will redress, nor does 25% of fees represent the 
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accurate percentage of Wendy’s nominal success.   Wendy asserted thirteen claims 

against Todd as trustee, and objected to all requests Todd made in both of his 

petitions.  Out of all of these claims, Wendy won on one and was granted nominal 

damages.  The District Court’s order should be reversed.   

ARGUMENT 

I. STANDARD OF REVIEW 

 The District Court abused its discretion in  (1) disgorging Todd’s trustee 

fees, (2) awarding Wendy attorney fees, and (3) requiring Todd to repay 25% of 

the fees paid to Maupin, Cox & LeGoy for representing Todd, Kimmel and Riley.  

This Court reviews district court orders concerning trust administration and 

attorney fees for an abuse of discretion.  See Hannam v. Brown, 114 Nev. 350, 362, 

956 P.2d 794, 802 (1998) (trust administration); Berkson v. LePome, 126 Nev. 492, 

504, 245 P.3d 560, 568 (2010) (attorney fees).   

Although the District Court does not clearly identify the legal authorities on 

which it granted Wendy her requested relief, Wendy requested disgorgement and 

fees under NRS 153.031(3).  See 3 TJA 742; 11 TJA 2109-2110.  Under NRS 

153.031(1)(m), a beneficiary may file a petition to compel a redress of a breach of 

trust.14  NRS 153.031(3) states:  

 
14 A “breach of trust” is a breach of fiduciary duty.  Restatement (Second) of Trusts, 
§ 201 (1959); see also Restatement (Third) of Trusts, § 93 (2012) (same).  
 



28 
 

If the court grants any relief to the petitioner, the court may, in its discretion, 
order any or all of the following additional relief if the court determines that 
such additional relief is appropriate to redress or avoid an injustice:  
 
 (a) Order a reduction in the trustee’s compensation.  
 

(b) Order the trustee to pay to the petitioner or any other party all 
reasonable costs incurred by the party to adjudicate the affairs of the 
trust pursuant to this section, including, without limitation, reasonable 
attorney’s fees.  The trustee may not be held personally liable for the 
payment of such costs unless the court determines that the trustee was 
negligent in the performance of or breached his or her fiduciary 
duties.  
 

 Here, the District Court abused its discretion in ordering disgorgement and 

awarding fees under NRS 153.031(3) merely because the jury found that Todd 

breached his fiduciary duty to Wendy.  NRS 153.031(3) limits the court’s 

discretion to only those instances where the court finds that its order is 

“appropriate to redress or avoid an injustice,” and, as will be shown below, there 

no was injustice which justifies the District Court’s order.   

II. THE DISTRICT COURT ABUSED ITS DISCRETION IN 
DISGORGING ALL OF TODD’S TRUSTEE FEES.  

 
The District Court abused its discretion in ordering Todd to disgorge all 

trustee fees he has earned since the inception of his trusteeships because (1) the 

District Court incorrectly applied NRS 153.031(3)(a) in a punitive manner, (2) 

there was no injustice to be redressed or avoided, and (3) the District Court’s order 

is not supported by substantial evidence.   
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 A. NRS 153.031(3)(a) IS NOT PUNITIVE.  

 NRS 153.031(3)(a) codifies the general rule on disgorgement of trustee fees 

found in the Restatement (Second) of Trusts (the “Second Restatement”).15  Under 

the Second Restatement, “[i]f the trustee commits a breach of trust, the court may 

in its discretion deny him all compensation or allow him a reduced compensation 

or allow him full compensation.”  Restatement (Second) of Trusts, § 243 (1959).   

However, disgorgement should not be ordered for punitive reasons:  

When the compensation of the trustee is reduced or denied, the reduction or 
denial is not in the nature of an additional penalty for the breach of trust 
but is based upon the fact that trustee has not rendered or has not properly 
rendered services for which compensation is given.”  
  

Id. at cmt. a (emphasis added).    

 NRS 153.031(3) incorporates the Second Restatement’s prohibition on 

punitive disgorgement by limiting a court’s discretion to reduce trustee 

compensation to only those cases in which the court determines that disgorgement 

is “appropriate to redress or avoid an injustice.”  Thus, NRS 153.031(3)(a) requires 

more than the mere grant of “any relief” to justify disgorgement; it expressly 

requires a determination that disgorgement of attorney fees is appropriate to 

 
15 Although the Second Restatement has been replaced by the Restatement (Third) 
of Trusts (the “Third Restatement”), NRS 153.031, which was enacted in 1999, 
reflects the rule set forth in the Second Restatement, and not the Third 
Restatement.  See Restatement (Third) of Trusts, § 100 (2012).  
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“redress or avoid an injustice.”  NRS 153.031(3)(a); see also Williams v. United 

Parcel Servs., 129 Nev. 386, 391, 302 P.3d 1144, 1147 (2013) (holding that 

statutory “[p]rovisions are read as a whole, with effect given to each word and 

phrase”).  Because there is no injustice to justify the District Court’s order, its 

order is an abuse of discretion and should be reversed by this Court.  

B. THERE IS NO INJUSTICE TO BE REDRESSED OR 
AVOIDED.  

 
 There is no injustice that supports the District Court’s order because (1) the 

District Court’s findings regarding the accountings violates Todd’s Seventh 

Amendment right to a jury trial, (2) the general verdict form precludes speculation 

that the accountings could have been the basis of the breach of fiduciary finding, 

and (3) there is no other injustice identified by the District Court.   

  
1. Any Finding that the Accountings Are Insufficient  

And Support Disgorgement Violates Todd’s Seventh 
Amendment Right to a Jury Trial.    

 
 The jury affirmed the accountings, as repeatedly noted by the District Court, 

and the District Court’s reliance on the accountings as an “injustice” warranting 

disgorgement is an abuse of discretion because it violates Todd’s Seventh 

Amendment right to a jury trial.  See MB Am., Inc. v. Alaska Pac. Leasing Co., 132 

Nev. 78, 87, 367 P.3d 1286, 1292 (Nev. 2016) (“An abuse of discretion can occur 

when the district court . . . disregards controlling law.”).  Under the Seventh 

Amendment of the United States Constitution, “no fact tried by a jury shall be 
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otherwise re-examined in any Court of the United States . . . .” U.S. Const. amend. 

VII.  Nevada courts are bound by the Seventh Amendment.  Lehrer McGovern 

Bovis, Inc. v. Bullock Insulation, Inc., 124 Nev. 1102, 1111-12, 197 P.3d 1032, 

1038 (2008).  A party’s Seventh Amendment rights are violated when a court 

“disregard[s] a jury’s finding of fact.”  Acosta v. City of Costa Mesa, 718 F.3d 800, 

828 (9th Cir. 2013) (internal quotations omitted).   

 The Seventh Amendment particularly applies to cases such as this one, 

where legal claims are tried by a jury and equitable claims are tried by a judge.  If 

the “claims are based on the same facts,” then, “in deciding the equitable claims, 

the Seventh Amendment requires the trial judge to follow the jury’s implicit or 

explicit factual determinations.”  Id. at 829 (internal quotations omitted) (emphasis 

added).  To be binding, the jury’s findings must be on issues “common” to both the 

legal and equitable claims.  Sturgis Motorcycle Rally, Inc. v. Rushmore Photo & 

Gifts, Inc., 908 F.3d 313, 343 (8th Cir. 2018).  When a jury makes findings on 

issues common to both the legal and equitable claims, the court “may not base its 

decision on factual findings that conflict with the jury’s findings.”  Id. at 344 

(emphasis added).  This means that a court cannot “apply [ ] equitable doctrines on 

the basis of factual predicates rejected, explicitly or implicitly, by a jury verdict.”  
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Haynes Trane Serv. Agency, Inc. v. Am. Standard, Inc., 573 F.3d 947, 959 (10th 

Cir. 2009).16 

 Here, the District Court correctly found that “Wendy’s complaints about the 

content and general timing of the accountings were presented to the jury,” were 

“facts common to the equitable claims,” and that the jury verdict “is an express or 

implicit rejection of Wendy’s complaints about the accountings.”  11 TJA  2106-

07.  Yet, the District Court then ordered that Todd disgorge all trustee fees because 

of the District Court’s “findings concerning the timing and content of the 

accountings.”  Id. at 2109-2110. Because the jury implicitly affirmed the 

accountings, there was no injustice arising from these accountings.  The District 

Court’s reliance upon them to order disgorgement violates Todd’s Seventh 

Amendment rights.   

  2. The General Verdict Form Precludes Any Speculation  
that the Accountings Were the Basis for the Breach of 
Fiduciary Duty Finding.  

 
Because a general verdict form was used, the District Court cannot speculate 

that the accountings were why the jury found that Todd breached his fiduciary 

duties.  When a general verdict form is used, the court cannot speculate as to what 

 
16 See also Avitia v. Metro. Club of Chicago, Inc., 49 F.3d 1219, 1231 (7th Cir. 
1995) (holding that “a judge who makes equitable determinations in a case in 
which the plaintiff’s legal claims have been tried to a jury is bound by any factual 
findings made or inescapably implied by the jury’s verdict”).   
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the jurors intended in their award of damages.  Porterfield v. Burlington N. Inc., 

534 F.2d 142, 147 (9th Cir. 1976).17  

Although Wendy did argue that the accountings were insufficient and a 

breach of the trustees’ fiduciary duties, Wendy also argued that Todd breached his 

fiduciary duty in multiple other ways.  For example, she claimed Todd breached 

his fiduciary duties by not treating her fairly (duty of loyalty), by engaging in self-

dealing (the Tahoe House, the airplane, the Indemnification Agreement, and all 

related ACPAs), and by hiding trust assets from her (Pioneer stock and water 

rights).  See 3 TJA 713-752.  There is simply no way to determine from the general 

verdict which of these allegations, if any, were the basis of the jury’s decision.  See 

5 TJA 958-1157.  The District Court’s implication that it was the accountings is 

impermissible speculation.    

Further, while some of the things that Wendy accused Todd of doing in 

violation of his fiduciary duties were done by Todd alone, Kimmel, Riley and Stan 

were all involved in the Family Trust accountings at various times.  See, e.g., 2 
 

17 See also Carr v. Nance, 370 S.W.3d 826, 838 (Ark. 2010) (“When a jury’s 
verdict is rendered on a general verdict form, it is a finding upon the whole case; 
this court will not speculate on what the jury found where a general jury verdict is 
used.”); Mouton v. Dominique, 476 So. 2d 1095, 1097 (La. Ct. App. 1985) 
(“Further, where a general verdict awards a lump sum, any speculative itemization 
of the award is improper.”);Walsh v. City of Kansas, 481 S.W.3d 97, 109 (Mo. Ct. 
App. 2016) (holding that “a court may not speculate as to what the jury meant” on 
a jury verdict form); Castanos v. Lansing, 152 N.Y.S.2d 946, 954 (Sup. Ct. 1956) 
(“[I]t is not the function of the court by speculation to divine the thinking of the 
jury.”).   
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TJA 288-3 TJA 471. Yet, the jury found that Kimmel, Riley, and Stan did not 

breach their fiduciary duties.  5 TJA 958-1157.  Thus, even if the District Court 

could speculate that the accountings were the basis of the breach of fiduciary duty 

finding, the evidence does not support the District Court’s speculation.   See Finkel 

v. Cashman Prof’l Inc., 128 Nev. 68, 72-73, 270 P.3d 1259, 1262 (2012) (“A 

decision that lacks support in the form of substantial evidence is . . . an abuse of 

discretion.” (Internal quotations omitted)).   

 3. There is No Injustice to Be Redressed or Avoided.  

Aside from the accountings, the District Court does not provide any other 

basis to justify its order on disgorgement aside from the fact that the jury found 

Todd breached his fiduciary duties.  See 11 TJA 2094-2118.  However, the plain 

language of NRS 153.031(3) precludes an order disgorging fees solely on the basis 

that a breach of fiduciary duty was found.  The District Court must also determine 

that the disgorgement is “appropriate to redress or avoid an injustice.”  Id. 

The Second Restatement sets forth the following factors to assist in 

determining whether disgorgement is appropriate:  

(1) Whether the trustee acted in good faith; (2) whether the breach of trust 
was intentional or negligent or without fault; (3) whether the breach of trust 
related to the management of the whole trust or related only to a part of the 
trust property; (4) whether nor not the breach of trust occasioned any loss 
and whether, if there has been a loss, it has been made whole by the trustee; 
and  (5) whether the trustee’s services were of value to the trust.   

 



35 
 

Restatement (Second) of Trusts, § 243 at cmt. c.18   

The jury’s general verdict precludes analysis of the first three factors.  

However, there is no question that Todd’s trusteeship has benefitted the trusts.  

Neither the jury nor the District Court found that Todd’s performance as trustee 

was detrimental to the trusts.   

More importantly, any breach of trust was made whole by the $15,000 

damage award against Todd.  The District Court made no findings as to why the 

damage award was insufficient, if at all.  See 11 TJA 2094-2118.  Even if it had, 

any attempt to enlarge the jury verdict would similarly violate Todd’s Seventh 

Amendment rights.  See Dimick v. Schiedt, 293 U.S. 474, 486-87 (1935).   

Instead, it appears that the District Court simply ordered Todd to disgorge all 

of his trustee fees in order to punish Todd.  But, disgorgement is not a punitive 

remedy.   Restatement (Second) of Torts, § 243 at cmt. a.  Here, as the District 

Court found, the jury implicitly affirmed Todd’s conduct in (1) the accountings, (2) 

the ACPAs and related transactions, and (3) the Tahoe House transaction.  11 TJA 

2094-2118.  There is simply no basis for disgorgement, and the District Court’s 

order should be reversed.   

 
18 While this Court has not yet expressly adopted these factors, other jurisdictions 
apply these factors in disgorgement proceedings under their respective state 
statutes.  See, e.g., Prob. Ct. of City of Warwick v. Bank of Am., 813 F. Supp. 2d 
277, 238 (D.R.I. 2011); Katz v. Katz, 190 A.2d 425, 431 (N.H. 1963); Wadsworth 
v. Bank of Cal., 777 P.2d 975, 980 (Or. Ct. App. 1989).   
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C. THE DISTRICT COURT’S ORDER IS NOT SUPPORTED  
BY SUBSTANTIAL EVIDENCE.  
 

 Should this Court disagree and find that disgorgement may have been 

warranted, this Court should still reverse and remand this matter because the 

District Court’s order requiring Todd to disgorge all trustee fees he has earned 

since the inception of both of his trusteeships is an abuse of discretion that is not 

supported by substantial evidence.  Finkel, 128 Nev. at 72-73, 270 P.3d at 1262.   

 First, Todd has been trustee of the Issue Trust since 2007.  1 TJA 11-48.  

The District Court’s order requires Todd to disgorge fees dating back to 2007.  11 

TJA 2110.   However, Wendy did not challenge Todd’s actions as trustee of the 

Issue Trust until 2013.  See 4 TJA 713-752-.  The conduct of which Wendy 

complained, as evidenced in the ACPAs, began in 2013.  See id. The District Court 

provided no rationale as to why Todd should be required to disgorge fees for six 

years prior to the earliest date of which Wendy alleged Todd engaged in 

purportedly wrongful conduct.  See 11 TJA 2094-2118.  

 Second, the District Court’s order disgorging all trustee fees Todd ever 

earned is inequitably disproportionate when compared the size of the damages 

awarded by the jury.  Where a breach of trust is attributable to specific property, 



37 
 

the fees disgorged should only be those related to that property.  Estate of Gump, 2 

Cal. Rptr. 2d 269, 279 (Ct. App. 1991).19  

Because a general verdict form was used, neither this Court nor the District 

Court can attribute the jury’s finding of a breach of fiduciary duty to any specific 

property.  However, this does not mean that the District Court has unfettered 

discretion to disgorge all fees.  As the California Court of Appeals explained, the 

primary purpose of disgorgement is to remedy a loss which has not otherwise been 

compensated for by the trustee (i.e., through damages).  Estate of Gump, 2 Cal. 

Rptr. 2d at 279.  Thus, “the rationale for reducing or disallowing compensation 

must be that the beneficiary should not be required to compensate the trustee for 

services which were rendered negligently or in breach of trust.”   Id.    In 

explaining this rationale, the California Court of Appeals reaffirmed its prior 

holding that, “[w]here it is shown that the trustee neither acted fraudulently nor 

 
19 See also In re Trusteeship of Tr. of Williams, 631 N.W.2d 398, 409 (Minn. Ct. 
App. 2001) (“Because the reduction or denial of fees is based on the trustee’s 
failure to render or to render properly services for which compensation is given, 
we hold the corollary to be true: Before reducing or denying trustee’s fees, a 
district court must find that the fees to be reduced or denied relate to the trustee’s 
failure to render services or to render services properly.”); Restatement (Second) of 
Trusts, § 243 at cmt. c (directing courts to consider “whether the breach of trust 
related to the management of the whole trust or related to only part of the trust 
property” in deciding whether to order disgorgement); Restatement (Third) of 
Trusts, § 100 (2012) (limiting trustee liability for breach of trust to only the amount 
of the trust property detrimentally “affected by the breach”).  
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benefitted from its negligence, the measure of the trustee’s liability is generally 

limited to the amount of loss actually suffered by the trust beneficiaries.”20  Id.   

 Here, the District Court did not correlate Todd’s fee disgorgement to the 

damages awarded to Wendy, nor did it attempt to explain why Todd must disgorge 

all fees when he was found to have damaged a beneficiary in the minimal amount 

of $15,000.  See 11 TJA 2094-2118.  For these reasons, Todd requests that this 

Court reverse the District Court’s order on disgorgement.    

III. THE DISTRICT COURT ABUSED ITS DISCRETION IN 
AWARDING WENDY ATTORNEY FEES.  

 
 The District Court abused its discretion in awarding Wendy $300,000 in 

attorney fees because (1) any reliance upon document improprieties to justify a fee 

award violates Todd’s Seventh Amendment rights, and (2) Wendy’s scorched-

earth litigation did not benefit the trusts.   

  1. Any Reliance Upon Alleged Document Improprieties  
to Justify a Fee Award Violates Todd’s Seventh 
Amendment Rights.   
 

 The District Court abused its discretion and violated Todd’s Seventh 

Amendment rights by relying upon the alleged “notarial misconduct” as a basis for 

awarding fees to Wendy.  11 TJA 2097.  The District Court specifically found that 

the “notarial misconduct” in the “document preparation, execution, and other 

formation irregularities” were presented to the jury and the “the jury verdict is an 

 
20 The California Court of Appeals’ holding conforms to the Third Restatement.  
See Restatement (Third) of Trusts, § 100.   
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implicit rejection of Wendy’s arguments.”  Id. at 2109-2116.  By relying upon the 

notary errors, which the District Court concedes the jury rejected, the District 

Court violated Todd’s Seventh Amendment rights by making a factual finding that 

conflicts with the jury’s findings.  Sturgis Motorcycle Rally, Inc. v. Rushmore 

Photo & Gifts, Inc., 908 F.3d 313, 344 (8th Cir. 2018).21   

  2. Wendy’s Scorched-Earth Litigation Did not  
Benefit the Trusts.  
  

 As with disgorgement, the District Court did not find that the fee award was 

necessary to redress or avoid injustice, as required by NRS 153.031(3).  See 11 

TJA 2094-2118.  When it comes to awarding a beneficiary attorney fees, an 

“injustice” which must be redressed arises when the beneficiary’s litigation 

benefits the trust, and, therefore, the trust should bear the expense of the litigation.  

Restatement (Third) on Trusts, § 88, cmt. d (2012) (emphasis added).  As the 

Restatement explains,  

A court may, in the interest of justice, make an award of costs from the trust 
estate to a beneficiary for some or all of his or her attorney fees and other 
expenses.  Ordinarily, however, awards of this type are limited to situations 
in which the beneficiary’s participation in the proceeding is beneficial to 
the trust, usually either because of a recovery that benefit’s the trust 
beneficiaries generally (rather than merely the beneficiary in question) or by 
clarifying a significant uncertainty in the terms of the trust. 
 

 
21 Furthermore, a fee award of $300,000 for notarial misconduct is excessive, as 
Nevada law limits damage awards against employers of notaries to $2,000.   NRS 
240.150(2).   
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Id. (Emphasis added).  This Court, similarly, has previously recognized that 

attorney fees should only be paid out of a trust estate if the litigation benefitted the 

trust.  See In re Estate of Bowlds, 120 Nev. 990, 1000, 102 P.3d 593, 600 (2004).22   

 Wendy’s participation in the litigation did not benefit the Family Trust or 

Issue Trust, and her de minimis award of $15,000 in damages only benefitted 

Wendy personally.  The District Court specifically found that: (1) “Wendy was 

particularly personal in her allegations, the worst of which were harassing, 

vexatious, and without factual basis;” (2) that Wendy would not “choose 

compromise over conflict,” (3) that “Wendy’s litigation position and trial demand 

were influenced more by animus and avarice than by a desire for balance justice,” 

(3) that Wendy’s requested damages of $80,000,000 was an “overreach,” and (4) 

that “Wendy initiated scorched-earth litigation grounded in entitlement and limited 

self-awareness.”  11 TJA 2094-2118.  As a result of all of this, the trusts were 

embroiled in extremely expensive litigation.  Yet, despite making these findings, 

the District Court then awarded Wendy $300,000 to the further detriment of the 

trusts.  Id. at 2115.   

 
22 See also Whittlesey v. Aiello, 128 Cal. Rptr. 2d 742, 748 (Ct. App. 2002) (“The 
underlying principle which guides the court in allowing costs and attorneys’ fees 
incidental to litigation out of a trust estate is that such litigation is a benefit and a 
service to the trust.” (Internal quotations omitted)); Cook v. Brateng, 262 P.3d 
1228, 1236 (Wash. Ct. App. 2010) (“Generally, attorney fees may be awarded 
against a trust only where the litigation results in a substantial benefit to the trust.” 
(Internal quotations omitted)).  
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 The District Court’s award of fees is not only contrary to the intent of NRS 

153.031(3)(b), but is also contrary to Nevada public policy.  In Nevada, attorney 

fees are awarded against parties who are found to have brought harassing and 

vexatious lawsuits, not to them.  See NRS 18.010(2)(b).   

 Finally, the District Court provides no basis for its amount awarded.  The 

District Court was not provided with fee memorandums until after it entered its 

order.  See 17 TJA 3340-3344.  It appears that the District Court simply summoned 

the $300,000 out of nowhere, and decided that seemed like a fair amount of fees to 

award to a litigant who only prevailed on one of her twelve claims, and who was 

found to be harassing and vexatious by the same court awarding her fees.  The 

District Court’s order should be reversed.   

IV. THE DISTRICT COURT ABUSED ITS DISCRETION IN 
ORDERING TODD TO REPAY 25% OF THE FEES INCURRED 
BY TODD, MICHAEL KIMMEL, AND KEVIN RILEY.   

 
 The District Court abused its discretion in requiring Todd to personally 

reimburse the Family Trust for 25% of all attorney fees charged by Maupin, Cox & 

LeGoy because (1) Todd should not be required to repay fees charged for 

representation of Kimmel and Riley, (2) there is no basis to order Todd to 

reimburse the trusts for his representation, and (3) the District Court’s 25% is not 

based upon any evidence or rationale.   
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1. The District Court Abused Its Discretion in Requiring Todd 
to Repay Fees for Representation of Kimmel and Riley.23   

 
The District Court erred in requiring Todd to repay attorney fees that the 

Family Trust incurred in representing Kimmel and Riley, because Kimmel and 

Riley prevailed on all claims Wendy asserted against them and the Family Trust 

was not harmed by their legal representation.  As an initial matter, the law is clear 

that Kimmel and Riley are entitled to pay for their legal representation as trustees 

from the corpus of the Family Trust.  NRS 153.070 (costs are governed by the trust 

instrument); 2 TJA 272 (“The Trustee is hereby authorized to defend, at the 

expense of the trust estate, any contest of or other attack of any nature on the trust 

estate . . . ).  As the Restatement explains, “the trustee can properly incur expenses 

for reasonable counsel fees and other costs in bringing, defending or settling 

litigation as appropriate to proper administration or performance of the trustee’s 

duties.”  Restatement (Third) of Trusts, § 88 at cmt. d (2012).   

Furthermore, there is no question that Maupin, Cox & LeGoy’s 

representation of Riley and Kimmel benefitted the Family Trust, as Kimmel and 

Riley prevailed on all of Wendy’s claims against them.  While this Court has 
 

23 NRS 153.031(3)(b) limits the District Court’s discretion to awarding fees “to any 
party” that were “incurred by the party.”  Technically, the Family Trust was not, 
and cannot be, a party to any litigation.  Nicholson v. Fazeli, 6 Cal. Rptr. 3d 881, 
891 (Ct. App. 2003) (explaining that the trustee, and not the trust, is the actual 
party to litigation).  However, Wendy requested that the District Court enter an 
order prohibiting the trusts from using trust funds to defend against her allegations, 
and it is possible (albeit unclear) that is the request the District Court was 
considering in this portion of its order.   
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previously recognized that estate representatives are only entitled to compensation 

form the estate if their services benefit the estate, In re Estate of Bowlds, 120 Nev. 

at 1000, 102 P.3d at 600, there is simply no question that Riley’s and Kimmel’s 

services benefitted the Family Trust given that Wendy lost every single claim she 

filed against them.   

The District Court provides no basis as to why Todd should repay the 

attorney fees incurred by Kimmel or Riley, other than that Todd was found to have 

breached his fiduciary duties to Wendy.  11 TJA 2114-2115.  But, Kimmel 

voluntarily appeared as a petitioner with Todd in the Family Trust petition.  See 2 

TJA 204.  Todd never asserted any claims against Kimmel.  And it was Wendy, 

not Todd, who named Riley as a party and asserted claims against both he and 

Kimmel in her counterpetition.  4 TJA 713.    

Furthermore, because Wendy was attacking the validity of the Second 

Amendment to the Family Trust, both Kimmel and Todd had a duty to defend.  

When the validity of a trust is challenged, a trustee “has a duty to defend the trust.”  

Restatement (Third) of Trusts, § 76 at Reporter Note (2007); see also Bogert, 

Trusts § 98 (Hornbook, 6th ed. 1987) (“A trustee has a duty to defend the trust . . . 

.”).  The District Court’s order appears to punish Todd for the fact that Wendy 

chose to unsuccessfully sue Kimmel and Riley.  But NRS 153.031(3) is not a 

punitive statute.  See NRS 153.031(3) (limiting the court’s discretion to those 
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orders necessary to “avoid or redress an injustice”); see also Restatement (Second) 

of Trusts, § 243 at cmt. a.  

 2. There is No Basis to Order Todd to Reimburse the Trust  

Under NRS 153.031(3)(b), the court has discretion order a trustee who is 

found to have breached a fiduciary duty to personally pay any party their 

reasonable attorney fees and costs.  However, again, this discretion is predicated 

upon a finding that such repayment is necessary to “redress or avoid an injustice.”  

NRS 153.031(3).  The District Court ignored this mandate, when it summarily held 

that Todd must repay 25% of all attorney fees simply because the jury found that 

he breached his fiduciary duties to Wendy.  11 TJA 2114-2115.  Todd has already 

extensively briefed the reasons why there was no injustice above, i.e., Wendy’s 

vexatious litigation, Wendy’s compensation in the form of a $15,000 damage 

award, and the complete lack of any other basis upon which the District Court 

could find an injustice that does not violate Todd’s Seventh Amendment rights.   

Furthermore, the District Court provides no rationale as to why Todd must 

reimburse 25% of all fees paid.  See id. Wendy did not prevail on 25% of her 

claims against Todd.  She won one out of thirteen claims against Todd, as trustee.  

Wendy did not prevail on any percent of her claims against Kimmel and Riley.  

Wendy similarly lost on all of the trustees’ equitable claims for relief.  25% of the 

fees paid do not accurately represent the percentage of work done on Wendy’s one 
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successful claim.  Moreover, the District Court failed to consider that Maupin, Cox 

& LeGoy was also assisting Todd and the other trustees with ongoing trust 

administration matters that were not subject to the litigation.  The 25% amount is 

excessive and punitive, and should be reversed.   

CONCLUSION  

For the foregoing reasons, Todd respectfully requests that this Court 

reverse the District Court’s order (1) disgorging Todd’s trustee fees, (2) awarding 

Wendy $300,000 in attorney fees, and (3) requiring Todd to reimburse the trusts 

for 25% of the attorney fees paid to Maupin, Cox & LeGoy for representation of 

Kimmel and Riley.   

Dated this 13th day of April, 2021.  
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