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Dallas, Texas 75201 
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zach@dallasprobate.com
Attorneys for Respondent/Counter-Petitioner  
Wendy A. Jaksick 

SECOND JUDICIAL DISTRICT COURT

WASHOE COUNTY, NEVADA 

In the Matter of the Administration of the
SSJ’S ISSUE TRUST,  

CASE NO.: PR17-00445
DEPT. NO.  15 

In the Matter of the Administration of the
SAMUEL S. JAKSICK, JR. FAMILY TRUST,  

CASE NO.: PR17-00446
DEPT. NO.  15 

WENDY JAKSICK,  

Respondent and Counter-Petitioner, 

v. 

TODD B. JAKSICK, INDIVIDUALLY, AS CO-
TRUSTEE OF THE SAMUEL S. JAKSICK, JR. 
FAMILY TRUST, AND AS TRUSTEE OF THE 
SSJ’S ISSUE TRUST; MICHAEL S. KIMMEL, 
INDIVIDUALLY AND AS CO-TRUSTEE OF 
THE SAMUEL S. JAKSICK, JR. FAMILY 
TRUST; AND STANLEY S. JAKSICK, 
INDIVIDUALLY AND AS CO-TRUSTEE OF 
THE SAMUEL S. JAKSICK, JR. FAMILY 
TRUST; KEVIN RILEY, INDIVIDUALLY AND 
AS FORMER TRUSTEE OF THE SAMUEL S. 
JAKSICK, JR. FAMILY TRUST AND TRUSTEE 
OF THE WENDY A. JAKSICK 2012 BHC 
FAMILY TRUST, 

Petitioners and Counter-Respondents. 

WENDY JAKSICK’S EMERGENCY 
MOTION TO EXTEND DISCOVERY 
DEADLINES AND TRIAL FOR 
CAUSE AND ALTERNATIVELY 
MOTION TO CONTINUE TRIAL 
PURSUANT TO NRS 16.010 

/ / 
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Wendy A. Jaksick (“Wendy”), by and through her undersigned counsel, files this 

Emergency Motion to Extend Discovery Deadlines and Trial (the “Motion”) and respectfully shows 

the Court as follows:  

INTRODUCTION 

1. “Unless otherwise stipulated or ordered by the court, these procedures apply to 

producing documents or electronically stored information: (i) A party must produce documents 

as they are kept in the usual course of business or must organize and label them to correspond 

to the categories in the request.” (Emphasis added). NRCP, Rule 34(b)(2)(E). The most 

fundamental rule of production discovery is the responding party must produce responsive 

documents that are not protected. No legal concept contemplates every document to be protected 

making it a legal impossibility for there to be virtually no responsive documents.1 This is, 

apparently, the seminal case shifting the burden of production to the requester, not the responder. 

Todd has made a mockery of the discovery rules and has deprived his sister and beneficiary of 

her due process rights; the Court should not allow any of the latter to happen. 

2. First and foremost, Wendy has fully and timely complied with all of her discovery 

obligations in this case. 

3. Petitioners as defined in the style above (“Petitioners”) have completely ignored 

their absolute obligation to timely produce responsive documents and participate in discovery in 

good faith. Petitioners have used the opportunity to object to documents they deem are protected 

from discovery to shift the burden of production on to Wendy – creating a two-step procedure for 

obtaining documents. First, Wendy must request the documents under NRCP, Rule 34(b)(2)(E), 

then, second, she must compel production of those same documents and obtain an order 

1 Moreover, NRCP 16.1 and NRCP 26(b) impose an affirmative obligation on a party to 
produce, even in the absence of a specific discovery request, any and all documents which are 
“relevant to the subject matter involved in the pending action, whether it relates to the claim or 
defense of the party seeking discovery or to the claim or defense of any other party, including 
the existence, description, nature, custody, condition and location of any books, documents, or 
other tangible things.” Thus, not only has Todd purposefully failed to comply with his 
fiduciary duties in providing full disclosure to Wendy, he has also failed to comply with his 
duties under NRCP 16.1, NRCP 26(b) and NRCP 34.  
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requiring their production. Instead of producing responsive documents and withholding a smaller 

percentage based upon some requested protection, Petitioners just withheld everything requiring 

Wendy to obtain an order from the Court requiring their production. All the latter flies in the face 

of every possible procedural rules of discovery, proves deliberate obstructionism to Wendy’s 

detriment and flaunts common-decency and professionalism. As a result, Wendy has been, and will 

continue to be, unfairly prejudiced until Petitioners fully comply with their discovery obligations.  

There is no excuse for this conduct which directly violates Wendy’s due process rights, one of the 

most important rights in the Constitution of the United States and Nevada.  

4. The conduct of the other parties in this litigation has necessitated the filing of this 

Motion at this time.  On January 29, 2019, MCL (defined below) served their Fifth Supplement to 

Their Objections and Response to Subpoena Duces Tecum on Wendy which included a privilege 

log.  There are approximately 1,500 pages of documents directly related to the administration of 

the Trusts (defined below) being improperly withheld on the basis of attorney client privilege. 

Further, on January 30, 2019, Todd individually served Todd Jaksick’s Partial Supplemental 

Response to Wendy A. Jaksick’s Requests for Production of Documents as Required by 

Commissioner’s January 23, 2019 Recommendation and Todd Jaksick’s Partial Supplemental 

Response to Wendy A. Jaksick’s Fourth Request for Production of Documents as Required by 

Commissioner’s January 24, 2019 Recommendation (collectively the “Supplemental 

Responses”).  The Supplemental Responses do not include any additional documentation but 

instead contain exhibits which are largely illegible.  The Supplemental Responses also indicate 

that Todd anticipates producing additional documentation and objecting to several of the Court’s 

recommendations.  Then on January 31, 2019 at 4:37 PM, Todd served an additional 1,700 pages 

of documents which are purportedly documents produced in partial response to the Discovery 

Commissioner’s Recommendations.  Once again, Todd has produced substantial documentation 

on the evening before a deposition, this time it was his final deposition.   

15. Wendy has filed this motion at the earliest possible time to do so.

ARGUMENT 
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A.  Good cause exists to extend trial.

16. Pursuant to Rule 14 of the District Court of Nevada and Washoe District Court 

Rule 13, the Court may grant a continuance of trial in a civil case upon a showing of good cause.  

See WDCR 13(1).  The decision whether or not a continuance should be granted in a civil action 

is reviewed for abuse of discretion (See Southern Pac. Transp. Co. v. Fitzgerald, 94 Nev. 241, 

234 (Nev. 1978)) and “[t]he trial judge must exercise his discretion with due regard to all 

interests involved, and the refusal of a continuance which has the practical effect of denying the 

applicant a fair hearing is reversible error.”  See In re Marriage of Hoffmeister, 161 Cal.App.3d 

1163, 1169 (Cal. App. 3rd 1984).  While a court has discretion to manage its own docket, absent 

a lack of diligence or abuse by the applicant, a request for continuance upon a showing of good 

cause should be granted.  See Oliveros v. County of Los Angeles, 16 Cal.App.4th 1389, 1396 

(Cal.App.4th 2004) (citing Estate of Meeker, 13 Cal.App.4th 1099, 1105 (Cal.App.4th 1993)).  

In determining whether the trial court has abused its discretion, the appellate court should 

consider the length of time the case has been on file, the materiality of the discovery sought, and 

whether the moving party exercised due diligence in obtaining discovery.  See Joe v. Two Thirty 

Nine Joint Venture, 145 S.W.3d 150, 161 (Tex. 2004).   The court may also give weight to 

whether the applicant has had any prior continuances.  See Dodd, 85 Nev. at 711.  

17. In instances where a party has stalled and caused unnecessary delays in the 

discovery process causing extreme and inappropriate prejudice, the Nevada Supreme Court has 

ordered continuance of the trial as a sanction.  See Bahena v. Goodyear Tire & Rubber Co., 126 

Nev. 243, 248, 235 P.3d 592, 595–96 (2010).  The Nevada Supreme Court has approved 

sanctions far more drastic than trial continuance when parties have engaged in discovery abuses.

E.g., Havas v. Bank of Nevada, 96 Nev. 567, 570, 613 P.2d 706, 707-708 (1980) (in context of 

NRCP 37(d) sanctions striking pleadings for failure to answer discovery requests, Court noted 

that parties have underlying rights to due process and a trial by jury as well as a judicial policy 

favoring the disposition of cases on their merits).  While the discovery delays in this matter have 

caused Wendy extreme and inappropriate prejudice, Wendy has not yet moved for additional 
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sanctions.   She reserves the right to do so in the future, but for present purposes only seeks a 

trial continuance and the other relief discussed herein.

18. The Court is aware of the background of this action from the various pleadings filed 

herein, including Wendy’s Emergency Motion to Extend Discovery, Expert Designation Deadlines, 

and Trial filed on September 21, 2018. Wendy will avoid repeating all of the background which she 

incorporates herein by this reference. 

Discovery Disputes with Todd

19. Wendy first served Todd with four requests for productions of documents on May 

25, 2018. The following sets forth the timeline with respect to Wendy’s attempts to obtain 

information from Todd in both his individual capacity and as a Co-Trustee of both the Samuel 

S. Jaksick, Jr. Family Trust (“Family Trust”) and as Trustee of the SSJ Issue Trust (“Issue 

Trust”). Collectively, the Family Trust and the Issue Trust shall be referred to herein as the 

“Trusts”).

i. On June 27, 2018, Todd, as Trustee of the Issue Trust and Co-Trustee of the 

Family Trust, served his responses to Wendy’s RFPs to Todd and did not produce 

any documents.  Contained in the majority of his responses was a statement that 

“[s]ubject to and without waiving the foregoing objections, Todd will produce 

relevant, non-privileged documents responsive to this request that are in his 

possession, custody, or control.” 

ii. Todd individually requested an extension to respond to Wendy’s requests, which 

she granted to July 16, 2018.  On July 16, 2018, Todd, in his individual capacity, 

served responses to Wendy’s RFPs asserting extensive objections, produced 381 

pages of documents, and reserved the right to supplement his responses. 

iii. Given that Todd produced very few documents and absolutely no supplements, 

on July 30, 2018, in anticipation of Todd’s deposition which was scheduled to 

commence on August 13, 2018, Wendy’s counsel sent correspondence to both 

Todd’s trust counsel as well as his individual counsel seeking: (1) clarification on 
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Todd’s responses and production, and (2) proposing dates to inspect and copy 

any additional documents responsive to the requests prior to Todd’s deposition. 

Neither counsel provided even the courtesy of a response to the correspondence.  

iv. Having not received even the courtesy of a response to the July 30, 2018 

correspondence, during Todd’s deposition the week of August 13, 2018, Wendy’s 

counsel personally communicated about the July 30, 2018 correspondence with 

Todd’s counsel and inquired as to the status of receiving responsive documents. 

At that time, Todd’s counsel represented to Wendy’s counsel that Todd’s 

production was a “rolling production.” Wendy’s counsel presumed it meant they 

would uphold their obligation to supplement Todd’s production; it became a false 

presumption because no supplementation happened.   

v. On August 16, 2018, Todd unreasonably and unilaterally terminated his deposition 

before Wendy was able to conclude her questioning.  Following the termination of 

Todd’s deposition, Todd’s counsel filed an Emergency Motion to Terminate or Limit 

Deposition and Request for Sanctions (the “Motion to Terminate”).  On August 30, 

2018, Wendy’s counsel filed Wendy A. Jaksick’s Response to Emergency Motion to 

Terminate or Limit Deposition and Request for Sanctions, Motion to Compel and 

Counter-Motion for Sanctions.  The matter was submitted to the Court on September 

17, 2018.  An order denying the Motion to Terminate, ordering Todd to attend his 

deposition, and awarding sanctions to Wendy was entered on October 15, 2018.  The 

continued deposition was completed on October 30 and 31, 2018. By improperly 

terminating his deposition, Todd delayed deposition discovery for two and a half 

months, which necessitated the continuance of another witnesses’ deposition, the 

deposition of Judge Hascheff. Due to Todd being the key witness in this case and 

repeatedly deferring to his “Team” (advisors) instead of answering the questions 

directly, Wendy wanted to complete his deposition first. Not surprisingly, no new 

documents were produced during the two and a half month delay. 
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vi. After not receiving any supplemental responses to the RFPs served on May 25, 

2018, the parties met and conferred regarding the outstanding requests on 

September 13, 2018. 

vii. Once it became evident that Todd would not comply with his discovery 

obligations, on October 12, 2018, Wendy filed her Motion to Compel Production 

from Todd. 

20. Wendy’s Motion to Compel Production was not ruled on until January 23, 2019, 

over three months after it had been filed. While Wendy is thankful the Court ordered production 

of the documents, since the responses were originally due on June 27, 2018 nearly seven (7) 

months were lost in the discovery process. In addition, a new problem was created by all of the 

above – production was ordered to occur just days before trial.

21. Prior to the ruling on the motion to compel, and based upon a recommendation 

from Commissioner Ayres at the December 18, 2018 Discovery Conference and in hopes to 

receive some response to her requests, Wendy’s counsel agreed to provide Todd with a narrowed 

list of “mission critical” requests.  It was understood that providing this list would not waive any 

rights of Wendy relating to the production of the other documents, but at that point, Wendy was 

just trying to get some evidence as quickly as possible to find out more and to prove her case. 

Counsel provided the narrowed list of “mission critical” requests to Todd’s counsel on December 

26, 2018.  During the Discovery Status Conference held on January 8, 2019, Commissioner 

Ayres inquired as to the status of Todd’s response to the “mission critical letter.”  Todd’s counsel 

committed to providing a response to Wendy’s counsel by Friday, January 11, 2019; so despite 

the ruling and receiving the “mission critical list”, the documents had still not been produced.

22. In classic fashion, Todd did not even respond to Wendy’s correspondence, but 

instead, he filed his discovery status report on January 11, 2019, changing his position and 

refusing to produce any documents from the list Wendy deemed to be “mission critical” because 

Wendy reserved her right with respect to her other document requests.  When questioned 

regarding the dispute during the January 15, 2019 discovery conference hearing, Todd’s counsel 
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back-pedaled and moved the self-imposed deadline to a new date stating he would provide at 

least a bates range for documents that were responsive to Wendy’s requests by Wednesday, 

January 16, 2019. The result of this game, among many, was another month had passed with the 

trial setting less than three (3) weeks away.

23. In her Motion to Compel, Wendy asserts Todd’s responses: (1) failed to state 

whether he had responsive documents, (2) failed to identify the documents he was producing 

responsive to each request, and (3) failed to state whether he was withholding responsive 

documents from production; all of which is required by NRCP 34.  In response to a majority of 

Wendy’s requests, Todd stated: “Subject to and without waiving the foregoing objections, Todd 

will produce relevant, non-privileged documents responsive to this request that are in his 

possession, custody, or control.”  Based on these responses to Wendy’s requests it is impossible 

for Wendy and her counsel to know whether: (i) Todd had responsive documents, (ii) some or 

all of such documents had been produced and/or (iii) Todd was withholding documents from 

production.  Once again, despite his representations to Commissioner Ayres and the other 

Parties, Todd failed to respond on January 16, 2019 and did not even provide Wendy with the 

courtesy of an update regarding the status of his response.

24. In the January 18, 2019 Discovery Status Report, Todd’s counsel stated he would 

not be providing any further documents until Wendy agreed to waive her rights to seek 

production or to compel the other categories of documents, in essence holding responsive 

documents hostage. Todd’s actions in relation to the “mission critical” requests was nothing 

more than a stall tactic.  The Discovery Commissioner and the other Parties relied on the 

representations of Todd’s counsel during these weekly discovery conferences expecting to make 

progress on production, particularly, the “mission critical” requests issue, only to have Todd’s 

counsel back pedal, and further delay any progress.  All of the latter was done after promising 

the Court, through the Discovery Commissioner, and the Parties to work with the Parties to fast-

track the trial preparation without any intention to ever do so. This behavior and the fact that 

Wendy still does not have some of the promised documents demonstrates Todd’s intentional 
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conduct. Wendy has sought Court intervention to assist and cannot do more than she has done; 

her diligence in attempting to obtain these documents cannot be disputed, neither can Todd’s 

stonewalling and gamesmanship.  

25. On January 23, 2019, the Discovery Commissioner entered a Recommendation 

and Order requiring Todd to produce additional documents. These documents are responsive to 

discovery requests served in May 2018, and the subject of a motion to compel filed in early 

October 2018. It is still unclear as to when Todd will comply by fully producing those 

documents, even though it is now days before trial.  Despite the court ruling that Todd should 

produce documents as soon as possible, Todd only produced documents apparently partially 

responsive to the Court’s Order at 4:37 p.m. on January 31, 2019, the eve before his final 

deposition. This production included approximately 1,700 pages of documents. 

26. Prior to December 17, 2018, Todd in his individual and his capacity as a Trustee 

had produced 5,991 pages of documents.  Most, if not all of these documents, are self-serving 

documents Todd produced as a part of his initial and supplemental disclosures.  Based on Todd’s 

responses to Wendy’s requests for production prior to December 17, 2018, it is apparent Todd 

made no effort to gather or obtain documents responsive to Wendy’s requests, but simply 

selectively produced the records he determined support his claims that he could attempt to point 

to as being some form of compliance with his legal obligations.  This is apparent because Todd 

did not produce the most basic documents responsive to Wendy’s requests such as trust 

amendments and Sam’s Income Tax Returns, which are critical to Todd’s argument that the 

Tahoe Property was sold in 2012 to Todd’s entity for tax purposes. Since December 17, 2018 

and continuing through as recently as January 18, 2019, Todd has produced an additional 3,380 

pages of documents.  Additionally, the other witnesses Wendy has sought discovery from, 

including Maupin Cox and LeGoy, Kevin Riley, Jessica Clayton and Nanette Childers, work for 

Todd in his various capacities and have also only recently produced thousands of pages of 

records as detailed in this Motion. While Wendy is thankful to finally start to get something from 

Todd in a case that should have tens, if not, hundreds of thousands of pages, it is simply not 
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possible to review, digest and prepare to address or utilize all of such new documents for trial; 

not to mention all but one of the depositions have been completed, so Wendy has no opportunity 

to use any of these new documents to inquire of such witnesses in depositions; nor can she seek 

other types of discovery based upon what they reveal. This is the epitome of unfairness. 

Maupin Cox and LeGoy production

27. On August 6, 2018, Wendy served Mr. LeGoy and Maupin, Cox & LeGoy as 

custodian of records (“MCL”), a subpoena for the production of documents as requested in the 

subpoena.   

28. On August 20, 2018, Mr. LeGoy and MCL objected to the subpoena in its entirety 

without serving a single document responsive to the request.  On September 13, 2018, the parties 

met and conferred regarding the respective discovery disputes.  On December 6, 2018, Wendy, 

once again, was forced to file Wendy Jaksick’s Motion to Compel Production from L. Robert 

LeGoy, Jr. and the Custodian of Records of Maupin, Cox & LeGoy (“Motion to Compel”).  

29. On December 14, 2018, nearly four months after MCL’s deadline to respond to 

the subpoena, MCL served its first supplement to its response and objection to the subpoena 

producing 1108 pages of documents.  This was the very first time MCL produced any records 

responsive to the subpoena.  

30. On December 18, 2018, MCL served its second supplement to its response and 

objection to the subpoena producing an additional 29 pages of documents. On December 21, 

2018, MCL served its third supplement to its response and objection to the subpoena producing 

an additional 21 pages of documents. On December 26, 2018, MCL served its fourth supplement 

to its response and objection to the subpoena producing an additional 604 pages of documents. 

On January 29, 2019, MCL served its fifth supplement to its response producing an additional 

111 pages of documents, disclosing the existence of an additional 1,554 pages of documents 

being withheld on the basis of attorney client privilege. A review of the privilege log reveals 

many of the documents are not subject to the attorney client privilege, for example, they are 

claiming the attorney-client privilege to documents they sent to Wendy and other third parties.  
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31. After objecting in total to the subpoena served on August 6, 2018 and refusing to 

provide even a single document, since December 14, 2018, MCL has produced over 2,000 pages 

of documents.  This is not even a complete production responsive to Wendy’s subpoena. MCL’s 

untimely production of over 2,000 pages of records in December 2018 and as late as January 29, 

2019, is totally deficient considering MCL’s involvement in the representation of Sam, his Estate 

and his Trusts over the course of many years.  During Mr. LeGoy’s deposition on January 21, 

2019, he confirmed Maupin Cox and LeGoy had not produced many documents responsive to 

Wendy’s Subpoena, but that he had quite a bit more.  Such documents include, but are not limited 

to, MCL’s Fee Agreements and invoices for services with Sam, his Co-Executors and the 

Trustees of the Family Trust and Issue Trust, memos of meetings, correspondence to Sam, 

correspondence to beneficiaries, Estate planning notes, and correspondence disclosing conflicts.2

32. Additionally, during the deposition of Brian McQuaid, the lead attorney and 

MCL in matters related to the administration of Sam’s Estate and who had substantial 

involvement in the administration of the Family Trust and Issue Trust following Sam’s death, 

Mr. McQuaid testified that he had no idea what MCL had produced in response to Wendy’s 

Subpoena, that he had not been tasked with obtaining any documents responsive to the 

Subpoena, and that he did not conduct any search, including a search of his emails, for documents 

responsive to the Subpoena.  It is clear based on Mr. LeGoy’s and Mr. McQuaid’s depositions 

that MCL did not even attempt to fulfill its obligations to search for and produce documents 

responsive to Wendy’s Subpoena and are in possession of a substantial amount of responsive 

records Wendy is entitled to receive.  During the January 29, 2019 Discovery Conference 

hearing, Don Lattin represented that MCL had produced all non-privileged documents 

responsive to Wendy’s requests and produced a privilege log for the documents withheld due to 

a privilege.  However, upon reviewing the privilege log it is apparent that many of the withheld 

documents are not protected by any privilege and that the production is wholly inadequate.3  This 

2 These documents are highly relevant because they pertain to the administration of the Trusts.  

3 A copy of the privilege log with entries Wendy finds objectionable on the basis that attorney 
client privilege was waived due to third parties being included in the correspondence are 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28
Page 12 of 24 

F
O

X
 R

O
T

H
S

C
H

IL
D

 L
L

P
1
9
8
0
 F

e
s
ti

v
a
l 
P

la
z
a
 D

ri
v
e
, 
#
7
0
0

L
a
s
 V

e
g

a
s
, 

N
e
v
a
d

a
  
8
9
1
3
5

is based upon a preliminary review of the privilege log and Wendy reserves her right to further 

object.    For example, many of the withheld documents were either sent to or included non-

client individuals such as Wendy.  Many of the attorney notes to the file regarding the 

administration of the trust were withheld based upon the attorney-client privilege.  However, 

there is an exception to the attorney-client privilege when matters of the trust are discussed 

between a trustee and his/her attorney.  See United States v. Jicarilla, 564 U.S. 162, 170-173 

(2011). 3  Wendy is entitled to any documents related to the administration of the trust and MCL’s 

improper concealment of such evidence by improperly asserting the attorney-client privilege is 

just the most recent example of egregious discovery abuse in this matter.  But for the imminent 

trial, Wendy would meet and confer with MCL in an attempt to resolve this matter and in the 

event that the parties could not informally resolve the dispute, move to compel the production 

of non-privileged documents from MCL.  

Documents Secretly Exchanged Between Todd and Stan

33. On May 8, 2018, Todd served at least five 30(b)(6) notices (“Todd’s 30(b)(6) 

Notices”) to various entities, including (1) Jaksick Family, LLC, (2) Lakeridge Golf Course, (3) 

Montreux Development Group, (4) Toiyabe Investment Co, and (5) Montreux Golf Club.  The 

notices sought documents and depositions to obtain information related from these entities to 

obtain information relation to the claims in this lawsuit. 

34. On June 19, 2018, Stan served at least twelve 30(b)(6) notices (“Stan’s 30(b)(6) 

Notices”) to various entities, including (1) Home Camp Land and Livestock Co., Inc., (2) White 

Pine Lumber Co., (3) Basecamp, LLC., (4) Bright-Holland Co., (5) WSR Land, LLC., (6) 

highlighted and attached as Exhibit 1.  Wendy reserves her rights to further object to the 
privilege log.   

3 Courts have long recognized this exception.  See Dotson v. Lillard, Chancery no. 135209, 
1994 WL 1031449 (Va. Cir. 1994)(analyzing Section 173 of Restatement (Second) of Trusts.  
See also Riggs National Bank of Washington DC v. Zimmer, 355 A.2d 709, 712 (Del. Ch. 
1976)(finding where the matter involved trust administration, the attorney client privilege does 
not exist.  “The distinction has often been drawn between legal advice procured at the trustee’s 
own expense and for his own protection and the situation where the trust itself is assessed for 
obtaining opinions of counsel where interests of the beneficiaries are presently at stake.”) 
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Buckhorn Land & Livestock, LLC, (7) Duck Lake Ranch, LLC, (8) Duck Flat Ranch, LLC, (9) 

Todd Jaksick Family Trust, (10) TBJ SC Trust, (11) SSJ, LLC, and (12) Incline TSS, Ltd.  The 

notices also sought documents and depositions to obtain information from these entities related 

to the claims in this lawsuit.

35. During Kevin Riley’s deposition on January 4, 2019, Mr. Riley confirmed he 

previously gathered and sent information related to Stan’s entities to Stan and to Todd’s entities 

to Todd in connection with Todd’s and Stan’s 30(b)(6) Notices.  During a break in the deposition, 

Wendy’s counsel asked Stan’s counsel if documents responsive to Stan’s 30(b)(6) Notices and 

Todd’s 30(b)(6) Notices had been produced.  Stan’s counsel confirmed that documents had been 

produced between Todd and Stan subject to their objections concerning the production of the 

documents. Wendy’s Co-Trustees secretly exchanged documents pertinent to this case and the 

Family Trust administration amongst themselves, but withheld them from Wendy.   

36. During the January 8, 2019 Discovery Conference, counsel for Todd and Stan 

acknowledged the secret exchange, pursuant to the subpoenas “months ago”, but had, 

intentionally, not provided or even advised Wendy of it. The Discovery Commissioner indicated 

he was troubled by the secret exchange and ordered both Todd and Stan to immediately provide 

those documents to Wendy. On January 11, 2019, Wendy’s counsel received a thumb drive from 

Todd’s counsel which contained over 3,300 pages from the secret exchange that they failed to 

produce to Wendy.  Also on January 11, 2019, Wendy’s counsel received electronic access to 

approximately 2,700 pages of documents that Stan had produced to Todd months ago in the 

secret exchange that they failed to produce to Wendy.

Stanley’s objections to Wendy’s request for production 

37. Prior to January 21, 2019, Stan produced 1,197 pages of documents; now, on 

January 21, 2019 – two weeks before trial – he and his entities have produced 6,395 pages of 

documents. While she is thankful to have received them, Wendy must now review all of them 

on top of the others she has received, digest them and determine how to use them at a trial; the 

latter unfairly inhibits her ability to prepare for trial.
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Documents produced by Kevin Riley

38. Prior to December 17, 2018, Kevin Riley produced a total of 161 pages of 

documents; on December 17, 2018, he produced another 2,867 pages. On January 4, 2019, the 

Discovery Commissioner ordered Kevin Riley to produce documents responsive to Wendy’s 

request for production of documents that was served on August 1, 2018, as limited by the 

Recommendation and Order. On January 18, 2019, Kevin Riley produced another 1,616 pages 

of documents. So, prior to December 17, 2018, Kevin Riley produced 161 pages of documents 

and since December 17, 2018, he has produced 4,323 pages of documents. 

Discovery delay by Jessica Clayton

39. Ms. Clayton was the longtime personal assistant of Sam Jaksick and Todd Jaksick 

and remains employed as Todd’s assistant and she hired Todd’s attorney to represent her in this 

matter. Ms. Clayton was personally involved in drafting and notarizing numerous documents 

and transactions at issue in this lawsuit.

40. On July 20, 2018, Wendy’s counsel sent a letter to Ms. Clayton via (i) certified 

mail, return receipt requested, and (ii) email seeking a copy of her notary book and/or any notary 

book containing Sam’s name and the names of certain parties involved in this matter, pursuant 

to NRS §240.120,4 agreeing to pay the copy and certification of records costs. 

41. On August 2, 2018, Wendy’s counsel received a letter from Todd’s individual 

counsel, indicating that his office represents Ms. Clayton. Neither Ms. Clayton nor Todd’s 

individual counsel responded to Wendy’s counsel’s statutory notary demands or produced any 

of the requested records. As a result of Ms. Clayton’s refusal to comply with her statutory duties, 

Wendy’s counsel was forced to prepare and serve a subpoena duces tecum seeking records from 

Ms. Clayton. In a telephone conference on September 13, 2018, Mr. Robison advised he would 

facilitate acceptance of service of the Clayton subpoena. On September 19, 2018, Wendy 

forwarded the subpoena and Mr. Robison accepted service on September 25, 2018.  

4 NRS 240.120(7) states: “A notary public shall, upon request and payment of the fee set forth 
in NRS 240.100, provide a certified copy of an entry in his or her journal.” 
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42. On October 1, 2018, Wendy received Ms. Clayton’s response which consisted of 

a litany of objections to the Subpoena and not a single document.

43. On October 8, 2018, counsel for Wendy and counsel for Todd/Ms. Clayton met 

and conferred regarding several outstanding discovery matters, including Ms. Clayton’s 

response.  Todd/Ms. Clayton’s Counsel indicated that he would be supplementing her response, 

but failed to do so in direct violation of her statutory duties as a notary.  

44. Accordingly, Wendy filed a motion to compel. It was not until Clayton filed her 

response on December 3, 2018 that she indicated for the very first time that, despite her statutory 

duty to maintain her notary journals, she failed to do so. Rather than simply stating in September 

2018 (or in response to the statutory notary demand sent in July 2018) that she had no notary 

journals, she waited until December 2018 to let Wendy know; all to artificially postpone the 

deposition she did not want to give.

45. On December 28, 2018, the Discovery Commissioner entered a Recommendation 

and Order requiring Clayton to produce certain documents responsive to the subpoena and she 

finally did, on January 16, 2019 – producing 707 pages of documents. 

The Decedent’s Income Tax Returns  

46. At the Discovery Conference on January 15, 2019, the Discovery Commissioner 

ordered Todd to produce Sam Jaksick’s 2012 and 2013 tax returns. Those tax returns were 

originally requested by Wendy in the May 25, 2018 RFPs and subject to Wendy’s motion to 

compel filed on October 12, 2018. During the January 15, 2019 hearing, Wendy’s counsel 

advised that the tax returns were necessary for her experts to review in preparation of their 

depositions on January 17 and 23, 2019.  Commissioner Ayres agreed that the 2012 and 2013 

tax returns should be produced and directed Todd to produce the returns.  At the January 22, 

2019 Discovery Conference, Wendy’s counsel again raised their need for the tax returns and 

confirmed that the tax returns had not been produced. Todd’s trust counsel’s excuse for not 

providing those documents was that Kevin Riley had been busy with his other production. That 

excuse is insufficient. The matter of providing tax returns from an accountant is a simple task. 
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Presumably, those tax returns are either stored electronically or hard copies could be retrieved 

by an assistant. There is no reasonable or justifiable excuse for not turning over the tax returns 

as the Court ordered, especially when Todd and others working for or with Todd created this last 

minute rush to produce documents by failing to timely produce the documents when they were 

requested earlier in the litigation.5  Nor does it justify the continued failure to produce the returns.  

47. The tax returns were finally provided to Wendy’s counsel on January 25, 2019, 

ten days after they were originally ordered to do so, after the depositions of Wendy’s experts, 

and 10 days before trial is scheduled to begin.  While the returns are still being analyzed, the tax 

returns appear to significantly undercut or contradict positions repeatedly taken by the 

Petitioners in this matter – positions Wendy was not able to ask them at deposition because that 

information was kept from her by her fiduciaries.  

Court’s order regarding indispensable parties 

48. On January 16, 2019, the Court entered its order joining Incline TSS, Ltd, Duck 

Lake Ranch, LLC and Sammy Supercub, LLC Series A as indispensable parties to this litigation.   

5 This is the same pattern earlier employed by Todd. As detailed in Wendy’s Omnibus 
Response to the Oppositions to the Emergency Motion to Extend Deadlines, Todd played 
similar games with the 2017 financials for the trusts. Specifically, when asked on the fourth 
day of Todd’s deposition on August 16, 2018, regarding the status of the 2017 financials for 
the trusts, Todd’s trust counsel admitted he had received 2017 financials for one or more of the 
Trusts the week prior to Todd’s deposition. At that time he was requested to provide those 
financials to Wendy’s counsel.  As set forth below, rather than do so, Todd’s trust counsel 
delayed production for well over a month.  

Not only are such documents responsive to outstanding requests for production, these 
documents should have been produced as supplemental NRCP 16.1 disclosures.  The financials 
are critical to understanding the Trusts and the administration of the Trusts. In fact, despite 
having those financials by at least August 10, 2018, Todd has never produced those financials 
to Wendy, despite his obligation to do so as her fiduciary.  The first time Wendy received any 
financials for 2017 was in a Supplement to Petition for Confirmation which was filed on 
September 20, 2018, six weeks after the financials were received by Todd’s counsel. Those 
financials are the financials for only the SSJ Issue Trust.  As to the 2017 financials for the 
Family Trust, in a telephone conference on September 13, 2018, counsel for Todd advised that 
he had received the 2017 financials for the Family Trust two weeks prior to that conference. 
Those financials were not provided until September 24, 2018. Rather than simply emailing 
those documents to Wendy’s counsel, Todd engaged in gamesmanship to further delay and 
obstruct Wendy’s discovery attempts. 
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The Court acknowledged the joined parties are primarily controlled or owned by Todd and that 

the joinder would result in minimal additional discovery.  Such requests include but are not 

limited to Wendy’s RFPs to Todd No. 4 numbers: 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 27, 

28, 29, 30, 62, 162, 163, 164, 165, and 166.  

49. At the Discovery Conference hearing on January 22, 2019, Todd’s counsel took 

the position that the Court’s Order regarding indispensable parties merely allowed Wendy to 

amend her pleading to join the parties, and then apparently a response by those parties and that 

discovery as to those entities was not yet ripe, establishing good cause for a continuance. Another 

example of discovery gamesmanship.  

50. On January 31, 2019 at 4:37 p.m., Todd produced approximately 1,700 pages of 

documents purportedly responsive to the Discovery Commissioner’s Recommendation, 

although even that response is only partially responsive to the Discovery Commissioner’s 

Recommendations

Wendy’s Productions 

51. In contrast, although merely a beneficiary of the trusts, and not at all involved in 

the administration or any other aspect of the trusts, Wendy was served with 98 RFPs by Todd 

and 60 interrogatories on April 20, 2018. Wendy responded on May 25, 2018 and provided 

fulsome responses that Petitioners did not take any issue with. Thus, not only has Wendy been 

diligent in seeking discovery, she has fully and timely responded to, and complied with, her 

discovery obligations.

Summary

52. Over 18,000 pages of documents have been produced to Wendy since December 

14, 2018.  These records are not new to the responding parties; they had them in their possession 

for years prior to the litigation.6    Since December 17, 2018 and continuing through as recently 

as January 31, 2019, Todd has produced approximately 5,080 documents.

6 The records produced a problematic in and of themselves, on several occasions, the emails 
produced were sent with attachments, but the attachments themselves were not produced to 
Wendy.   
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53. Since December 14, 1018, despite having not produced a single document in 

response to a subpoena served on August 6, 2018, MCL has produced over 2,000 pages of 

documents and as evidenced by the deposition of Robert LeGoy taken on January 21, 2019 and 

the improperly withheld documents listed on their privilege log, there are additional documents 

that have not been produced. 

54. On January 11, 2019, Todd and Stan produced approximately 6,000 pages of 

documents that they had exchanged between themselves months earlier. 

55. Prior to January 21, 2019, Stan had produced 1,197 pages of documents. On 

January 21, 2019, Stan and his entities produced 6,395 pages of documents.

56. Prior to December 17, 2018, Kevin Riley, a former Co-Trustee of the Family 

Trust and accountant to all Jaksick trusts and entities, produced 161 pages of documents, but 

since December 17, 2018, has produced 4,323 pages of documents.

57. It was not until January 16, 2019 that Clayton produced 707 pages of documents 

pursuant to Recommendation and Order and concerning a subpoena served in September 2018 

which she had objected to in its entirety.

58. There are thousands of pages of production yet to be produced that are being 

withheld from Wendy without any sufficient justification as confirmed during the January 29, 

2019 Discovery Conference, when counsel for Todd informed the parties that his client Todd 

was bringing in “boxes of documents” to be reviewed and produced. 

59. Wendy has established good cause for continuing trial.  There have been no 

previous continuances of the trial and Wendy’s good cause for a continuance is evident in this 

Motion and in this Court’s record, particularly, in the Discovery Conferences with Judge Ayres.  

Wendy has demonstrated that she has been diligent in pursing her case.  When it became apparent 

to Wendy that substantial documentation was being withheld from her, she moved to continue 

discovery and trial on September 25, 2018.  The Court denied her motion to continue, and since 

then, the discovery abuses have only escalated.   This is evidenced by the substantial amount of 

documents that were secretly exchanged between Todd and Stan months before Wendy 
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discovered the exchange when she was deposing Kevin Riley, among other things, and by the 

extensive production that has occurred recently and is still expected to occur before next week’s 

trial setting. It is patently unfair for one side that possesses all the information and refuses to 

produce it to the side that lacks it while selectively disclosing only that information which 

supports their side to dump thousands of pages of documents on the eve of trial.   As a result of 

the discovery gamesmanship and bad faith, Wendy has been forced to fight for every piece of 

discovery produced by the parties while she is preparing for trial.  She should have had all the 

documents related to the administration of the Trusts months ago.

60. Wendy has been deprived of due process and her right to adequately prepare for 

trial.  She has not received all of evidence that may support her case or that is necessary to 

prepare to examine or cross examine witnesses.  She and her counsel have been prevented from 

analyzing and digesting the documents dumped upon her to determine how they relate to her 

case.  Wendy is a beneficiary of the Trusts, therefore she has rights with respect to the 

administration of the Trusts and is entitled to full disclosure.  The Trustees are Wendy’s 

fiduciaries and owe her the highest level of care in that capacity.7  Despite this, the Trustees of 

the Trusts failed to disclose pertinent information to Wendy prior to and during this case and 

abused the discovery process to further prevent her from obtaining information that she is 

entitled to as a beneficiary of the Trusts.  

61. Wendy is not striving for perfection in discovery or at trial, but would like to be 

at least on the same level playing field as the Trustees, and their agents, who have been privy to 

all of the evidence related to the administration of the Trusts in preparation for their case.  They 

have worked intensely to prevent her from getting documents that will show Wendy’s Trustees 

have breached their fiduciary duties to her and deprived her of her inheritance.  Good cause 

exists to continue trial. 

7 As Justice Cardozo articulated, “[m]any forms of conduct permissible in a workday world for 
those acting at arm’s length, are forbidden to those bound by the fiduciary ties. A trustee is 
held to something stricter than the morals of the market place. Not honesty alone, but the 
punctilio of an honor the most sensitive, is then the standard of behavior.”  See Meinhard v. 
Salmon, 164 N.E. 545, 546 (N.Y. 1928).
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B. Alternatively, trial should be continued pursuant to NRS 16.010. 

62. Pursuant to NRS 16.010, a motion to continue trial can be presented on the 

grounds of missing evidence if the evidence is material and a showing that due diligence has 

been used to attempt to obtain the evidence.  Continuances pursuant to this section must be 

supported by an affidavit showing the materiality of the anticipated evidence and establishing 

that due diligence was exercised to procure it.  See Id., see also Nev. Civil Practice Manual § 

22.07.  Where the affidavit for continuance meets the statutory requirements, it is error to refuse 

to continue trial.  See Choate v. Bullion Min. Co., 1 Nev. 73 (Nev. 1985).

63. First, as set forth above, and in the affidavit of Mark Connot, cause exists to 

continue trial pursuant to NRS 16.010.  Wendy expects to receive additional discovery from 

Todd and the other parties in the coming days based upon Commission Ayres’ two recent 

Recommendation for Order.  

64. Second, there is no question that Wendy has been working diligently to obtain the 

missing evidence.  Not only has she served requests for productions on all of the relevant parties 

months ago, she has filed six motions to compel evidence most of which have been granted, and 

conducted depositions (one in which she discovered that Todd and Stan exchanged documents 

months previously related to their various entities, information which Wendy had requested.)

65. Third, the MCL privilege log demonstrates that many documents were withheld 

from Wendy based upon an improper assertion of the attorney-client privilege improperly 

stalling Wendy’s access to documents that are not privileged.  

66. It is clear that there is a substantial amount of evidence that has been withheld 

from Wendy and it would be prejudiced by commencing trial before that evidence is produced 

to Wendy and before she is given an opportunity to properly review analyze and develop further 

all the new information that her opponents have possessed for months and years beforehand.  

C. Discovery should be extended for Wendy only.

67. Despite being a beneficiary of the Family Trust and SSJ Issue Trust, Wendy has 

sat for three days of depositions, timely responded to discovery requests (including 98 requests 
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for production of documents and 60 interrogatories) over eight (8) months ago and she has 

diligently sought discovery to which she is entitled and which should have been disclosed 

pursuant to NRCP 16.1 and NRCP 26(b); in short, she has fully complied with her discovery 

obligations under the Nevada Rules of Civil Procedure.  

68. In contrast, her fiduciaries have wholly and deliberately failed to abide by their 

discovery obligations. Wendy has endured nothing but intentional obstructionism, 

obstreperousness, very little truth, and, certainly, not the whole truth; a total and complete shell-

game all to benefit Todd to promote his personal gain at her expense.  From the outset, Todd, as 

Co-Trustee, along with the other Co-Trustees of the Family Trust and Todd, as Trustee of the 

SSJ Issue Trust have been the Parties in the know; the Parties with information. Of course, the 

latter Parties were the ones who started this litigation in an effort to obtain court approval of their 

actions, without fully disclosing those actions to Wendy or the Court, even though they had 

fiduciary duties to disclose this information to Wendy even in the absence of litigation. If they 

had fulfilled their fiduciary duties, there would have been no reason for Wendy to object to the 

initial Petitions for approval of the Accountings. Instead, the name of the game has been to 

purposefully keep Wendy in the dark about her inheritance, what has happened to it and the 

numerous breaches of fiduciary duty by her Trustee and Co-Trustees. Their abuses of the 

discovery process are further breaches of their fiduciary duties and a wholesale disregard of their 

fiduciary duties and discovery obligations. The Trustee and Co-Trustees have had access to these 

documents for years and have selectively culled and only produced documents supporting their 

case, while “sand-bagging” and “stonewalling” Wendy’s legitimate discovery attempts. 

Withholding documents until ordered to produce them, even on the eve of trial, is in direct 

contravention of the Nevada Rules of Civil Procedure and has caused a total deprivation of 

Wendy’s rights under the law to adequately prepare for her trial, which, in turn, deprives her of 

her due process rights.  

69. All the above described actions are sanctionable, and should not be tolerated. To 

even the playing field a bit, discovery should be extended, but extended for Wendy only.  In 
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other words, Wendy should be allowed additional time to review the newly produced documents 

and request additional documents for a period of, at least, sixty (60) days after the Court finds 

that the other Parties have fully complied with their discovery obligations. As part of the latter 

extension, at a minimum, Wendy further requests the Court to allow her to take the deposition 

of any witness if necessary (even if previously deposed), to supplement her expert reports, her 

initial and pre-trial disclosures, amend her Counter-Petition, award attorneys’ fees and costs, and 

any other relief the Court deems necessary to secure Wendy’s due process rights relating to her 

inheritance.  Moreover, the other parties should be ordered by the Court to comply with their 

duties under NRCP 34 by identifying which RFPs the documents that have been produced are 

responsive to and state whether any responsive documents are being withheld from production. 

CONCLUSION 

For the reasons stated above, Wendy requests that the Court: 

1. Continue the trial, currently, set to begin on February 7, 2019, following ordered 

settlement discussions on February 4, 5 and 6, 2019; 

2. Extend discovery for Wendy only for an additional sixty (60) days after the Court 

finds that the Parties have made full and complete disclosures to Wendy; 

3. Order the other parties to immediately comply with their duties under NRCP 34 by 

identifying which RFPs the documents that have been produced are responsive to 

and state whether any responsive documents are being withheld from production. 

4. Permit Wendy to supplement her initial disclosures and pre-trial disclosures; 

5. Permit Wendy to amend her Counter Petition to include any causes of actions that 

would have been discovered before passage of the deadline to amend pleadings, 

if the Parties had timely disclosed the documents; 

6. Grant leave for Wendy to supplement her expert reports and/or designate additional 

experts;

7. Allow Wendy to take any necessary additional depositions;

8. Award attorney’s fees and costs;
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9. And grant any other relief the court deem just and proper. 

AFFIRMATION STATEMENT
Pursuant to NRS 239B.030 

The undersigned does hereby affirm that this WENDY JAKSICK’S EMERGENCY 

MOTION TO EXTEND DISCOVERY DEADLINES AND TRIAL FOR CAUSE AND 

ALTERNATIVELY MOTION TO CONTINUE TRIAL PURSUANT TO NRS 16.010 filed 

by Wendy A. Jaksick in the above-captioned matter does not contain the social security number 

of any person.   

DATED this 1st day of February, 2019. 

FOX ROTHSCHILD LLP 

/s/ Mark J. Connot
Mark J. Connot (10010) 
1980 Festival Plaza Drive, #700 
Las Vegas, NV 89135 
mconnot@foxrothschild.com 

SPENCER & JOHNSON, PLLC 

/s/ R. Kevin Spencer
R. Kevin Spencer (Admitted PHV) 
Zachary E. Johnson (Admitted PHV) 
kevin@dallasproabte.com 
zach@dallasprobate.com 
Attorneys for Respondent/Counter-Petitioner  
Wendy A. Jaksick  
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CERTIFICATE OF SERVICE 

Pursuant to NRCP 5(b), I certify that I am an employee of FOX ROTHSCHILD LLP and 

that on this 1st day of February, 2019, I served a true and correct copy of WENDY JAKSICK’S 

EMERGENCY MOTION TO EXTEND DISCOVERY DEADLINES AND TRIAL FOR 

CAUSE AND ALTERNATIVELY MOTION TO CONTINUE TRIAL PURSUANT TO 

NRS 16.010 by the Court’s electronic file and serve system addressed to the following: 

Kent Robison, Esq.
Therese M. Shanks, Esq. 
Robison, Sharp, Sullivan & Brust 
71 Washington Street 
Reno, NV  89503 
Attorneys for Todd B. Jaksick, Beneficiary 
SSJ’s Issue Trust and Samuel S. Jaksick, Jr., 
Family Trust 

Donald A. Lattin, Esq.
L. Robert LeGoy, Jr., Esq. 
Brian C. McQuaid, Esq. 
Carolyn K. Renner, Esq. 
Maupin, Cox & LeGoy 
4785 Caughlin Parkway 
Reno, NV  89519 
Attorneys for Petitioners/Co-Trustees Todd B. 
Jaksick and Michael S. Kimmel of the SSJ’s 
Issue Trust and Samuel S. Jaksick, Jr., Family 
Trust 

Philip L. Kreitlein, Esq.
Kreitlein Leeder Moss, Ltd. 
1575 Delucchi Lane, Ste. 101 
Reno, NV 89502 
Attorneys for Stanley S. Jaksick 

Adam Hosmer-Henner, Esq.
McDonald Carano 
100 West Liberty Street, 10th Fl. 
P.O. Box 2670 
Reno, NV  89505 
Attorneys for Stanley S. Jaksick 

I declare under penalty of perjury under the laws of the State of Nevada that the foregoing is 

true and correct. 

DATED this 1st day of February, 2019. 

/s/ Amanda Hunt 
An Employee of Fox Rothschild LLP 
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Client
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Attorney for Stanley Jaksick, in his individual capacity  
and as beneficiary of the Samuel S. Jaksick, Jr. Family Trust  
and SSJ’s Issue Trust  
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NOTICE OF WITHDRAWAL OF AMENDED OBJECTIONS AND COUNTER-

PETITIONS RE: FAMILY TRUST AND ISSUE TRUST  

 Stanley Jaksick hereby withdraws without prejudice his Amended Objection and 

Counter-Petition re: Family Trust filed on March 23, 2018 and his Amended Objection and 

Counter-Petition re: Issue Trust filed on March 23, 2018, in the above entitled action.  

Affirmation 

The undersigned does hereby affirm that pursuant to NRS 239B.030, the preceding 

document does not contain the social security number of any person. 

 
DATED: February 1, 2019   McDONALD CARANO  

 
 
By /s/ Adam Hosmer-Henner   

Adam Hosmer-Henner, Esq.  
100 West. Liberty Street, 10th Floor 
Reno, Nevada 89501 

 
Attorney for Stanley Jaksick, in his individual capacity  
and as beneficiary of the Samuel S. Jaksick, Jr. Family 
Trust and SSJ’s Issue Trust  
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     1    RENO, NEVADA;  MONDAY, FEBRUARY 4, 2019; 1:00 P.M.      

     2                           ‐‐‐o0o‐‐‐                        

     3                                                            

     4             THE COURT:  I wanted to better understand the  

     5   trial positioning as we populate the well of the Court.  

     6   You can imagine I have attempted to keep pace with what  

     7   has been filed.                                          

     8             This is PR17‐00445.  Counsel, will somebody    

     9   tell me what's going on?  And forgive the first names,   

    10   ladies and gentlemen, I don't mean to imply familiarity, 

    11   but just so could we can keep everyone straight, my      

    12   understanding is that Stan is out of the case and Todd's 

    13   attorneys are filling in, or substituting in, or ‐‐ I    

    14   just need help here on who's going to sit where, please. 

    15             MR. LATTIN:  Stan is still in the case and     

    16   I have associated with Adam Hosmer, and though quite     

    17   boring, I'm still co‐counsel for him as well as my       

    18   continued representation of the other trustees issues in 

    19   the case as we'll respond to Wendy's counter petition    

    20   only.                                                    

    21             THE COURT:  All right  So you intend to sit in 

    22   the well of the court throughout trial, Mr. Lattin?      

    23             MR. LATTIN:  I do.                             

    24             THE COURT:  With who at your side?             
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     1             MR. LATTIN:  Well, Todd Jaksick is our court   

     2   client, he will be there, and Stan Jaksick will be here  

     3   as well.                                                 

     4             THE COURT:  All right.  So Mr. Robison and     

     5   you, and Stan and Todd on one side of the courtroom.     

     6             Mr. Hosmer‐Henner, do you intend to be here    

     7   during trial?                                            

     8             MR. HOSMER‐HENNER:  Your Honor, Mr. Kreitlein  

     9   and I have associated in.  We're still working out the   

    10   details of the exact representation, but our intention   

    11   is to allow Mr. Lattin to carry the primary vote.        

    12             THE COURT:  Will you be sitting in the well of 

    13   the court?                                               

    14             MR. HOSMER‐HENNER:  At this point I anticipate 

    15   so, yes.                                                 

    16             THE COURT:  On behalf of Wendy, how many       

    17   attorneys will be sitting in the well of the court?      

    18             MR. SPENCER:  Three, your Honor.               

    19             THE COURT:  All for Ms. Jaksick?               

    20             MR. SPENCER:  Correct, your Honor.             

    21             THE COURT:  Mr. Lattin, Mr. Robison, any other 

    22   attorneys besides the two of you?                        

    23             MR. LATTIN:  No, your Honor.                   

    24             THE COURT:  All right.  So I've got four seats 

                                  4
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     1   in the well of this Court.  Welcome to the 1911          

     2   configuration of this courtroom.                         

     3             Well, I know that Ms. Jaksick and counsel will 

     4   be sitting alone.  Do you have ‐‐ I prefer them to the   

     5   right so if you'll come forward and occupy your seats so 

     6   I can just get a visual of what it looks like, please?   

     7   Deputy will start grabbing chairs.                       

     8             All right.  On behalf of Todd and Stan the     

     9   four attorneys will come forward and occupy the well in  

    10   the courtroom, let me see what it looks like.            

    11             Deputy, are you going to be able to find       

    12   chairs somewhere?  We'll have just the attorneys first,  

    13   please.                                                  

    14             Parties just stay behind the bar and sit down  

    15   for a moment, please, so I can just get a visual.  How   

    16   do you intend to be configured between the four of you?  

    17             MR. ROBISON:  Well, it kind of depends on how  

    18   we work this out, your Honor.  I frankly, for one, don't 

    19   see the need for both, one or the other, but I think we  

    20   can work that out.  And I think we're really tracking at 

    21   least three at any given time.                           

    22             THE COURT:  So as you know my rule and         

    23   practice in this department, only one attorney will      

    24   speak to a specific issue at a time.  If you don't       
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     1   anticipate having a speaking role in this trial, I'm     

     2   going to have you sit behind the bar.                    

     3             Who's this gentleman, please?                  

     4             MR. JOHNSON:  Zach Johnson, your Honor.        

     5             MR. SPENCER:  He's from my firm, your Honor.   

     6   Kevin Spencer.                                           

     7             THE COURT:  Will all three of you be taking    

     8   witnesses at different times?                            

     9             MR. JOHNSON:  We haven't worked that out       

    10   specifically, your Honor.                                

    11             MR. SPENCER:  We understand where your Honor's 

    12   ‐‐ your Honor's preference on that and we'll figure that 

    13   out, and if one of us is not going to we'll have them    

    14   sit in the gallery.                                      

    15             THE COURT:  All right.  So at the moment if    

    16   you'll take a seat behind the bar.  Right now with       

    17   attorneys who are going to take witnesses.               

    18             MR. HOSMER‐HENNER:  I agree with Mr. Robison.  

    19   Either Mr. Kreitlein or I will be here but not both.     

    20             THE COURT:  All right.  I'll have to better    

    21   understand what's happening between the brother clients. 

    22             All right.  So Ms. Jaksick, you'll come        

    23   forward.  Counsel have a seat for just a moment.  My     

    24   preference is that you move over to your left, Mr.       

                                  6
�



     1   Lattin, so that whoever sits in chair is not with 18     

     2   inches or 24 inches of the jury, so go more to your left 

     3   please, Mr. Lattin, and bring that chair around and let  

     4   me just see what it looks like.  I don't ‐‐              

     5             MR. ROBISON:  This one?                        

     6             THE COURT:  I don't know yet.  All right.  And 

     7   I have Todd and Stan.  Do you anticipate both Todd and   

     8   Stan will be sitting at the counsel table?               

     9             MR. ROBISON:  Your Honor, I don't think that's 

    10   necessary.  If the Court would permit us to ‐‐ with      

    11   discretion being discreet if we have to talk to them,    

    12   step back, I don't think they have to be at counsel      

    13   table.                                                   

    14             THE COURT:  Right.  I agree except sometimes   

    15   frequently there are notes passed back and forth, and    

    16   there should be that form of trial communication.        

    17             Mr. Kreitlein, I don't mean to dismiss you,    

    18   you're welcome any time, but if you're not taking a      

    19   witness I just can't have you sitting there.             

    20             MR. KREITLEIN:  I'm fine back here.            

    21             THE COURT:  I'll allow you to pass notes back  

    22   and forth, so.  Sir, are you Todd?                       

    23             MR. TODD JAKSICK:  Yes, sir.                   

    24             THE COURT:  All right.  Stan, just have a seat 
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     1   then.  You're okay right there, Mr. Todd.  Is that okay  

     2   with you in between the two attorneys, is that how you   

     3   anticipate doing it, Mr. Hosmer‐Henner?                  

     4             MR. HOSMER‐HENNER:  Your Honor, I didn't know  

     5   this was a final seating chart.                          

     6             THE COURT:  Trust me, we're going to find some 

     7   finality.  Why don't you switch over because I expect    

     8   Mr. Lattin and Mr. Robison want to be closer to each     

     9   other than the two of you.  Mr. Lattin, Mr.              

    10   Hosmer‐Henner, just switch seats real quick.             

    11             I'm sorry to do this, but I just want to       

    12   visualize it how we're going to fix it.  Do you want Mr. 

    13   Todd in between the two counsel so that he can           

    14   communicate back and forth?                              

    15             MR. LATTIN:  I think he's fine where he is.    

    16             THE COURT:  My expectation was that I would    

    17   hold off on any comments until after we've marked        

    18   exhibits.  You are here prepared to mark exhibits?       

    19             MR. ROBISON:  We are.                          

    20             THE COURT:  How long do you think that will    

    21   take?                                                    

    22             MR. ROBISON:  Ours are ready to go.  All we    

    23   need to do is put the Court's sticker on about 30        

    24   exhibits that we are asking be considered and we're done 
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     1   and then we'll look at theirs.                           

     2             THE COURT:  Do we have a common matrix that    

     3   shows all supportable exhibits?                          

     4             COURT CLERK:  Yes.                             

     5             THE COURT:  Do you have all the exhibits ready 

     6   to go?                                                   

     7             MR. SPENCER:  I'll let Mr. Johnson speak to    

     8   that, he's in charge of that.                            

     9             MR. JOHNSON:  Exhibits are ready.              

    10             THE COURT:  Have counsel met and conferred as  

    11   to stipulated exhibits?                                  

    12             MR. ROBISON:  Not yet.                         

    13             THE COURT:  Is it still your intention to do   

    14   so?                                                      

    15             MR. ROBISON:  Yes.                             

    16             MR. JOHNSON:  Yes, sir.                        

    17             THE COURT:  I intend to speak about and hear   

    18   from counsel on the Motion to Continue which dropped     

    19   into my office this morning.  I want to do that after    

    20   Commissioner Ayres is present.  He's only going to       

    21   observe the arguments, he will not participate.  But     

    22   he's unavailable until at least two so it's my           

    23   preference that we mark exhibits and in Chambers         

    24   meeting, and I'm available for the deputy's call.  We'll 

                                  9
�



     1   go off the record.                                       

     2             (Discussion held off the record.)              

     3                      (Break until 2:40 p.m.)               

     4             THE COURT:  Counsel, I understand that that is 

     5   a spirited dispute.  It is apparent from the filing      

     6   materials.  I am required by the Code of Judicial        

     7   Conduct Rule 2.8 to ensure that the decorum and the      

     8   order of the Court are presumed.                         

     9             I think it's fair to counsel to know in        

    10   advance what to expect.  It is not my preference,        

    11   indeed, it is my disinclination to ever raise my voice   

    12   within the courtroom.  You should know that I take my    

    13   responsibilities as best I can to preserve a sacred      

    14   venue in our community for dispute resolution.           

    15             I will preserve the order and dignity of this  

    16   proceeding.  I will strive to do so consistent with the  

    17   rule that I be patient, dignified, and courteous.  I can 

    18   not be patient, dignified and courteous while I yell at  

    19   counsel, so a few ground rules in advance.               

    20             This is a formal courtroom.  My proposal, and  

    21   reminder, is that each attorney have the privilege of    

    22   standing and objecting when appropriate.  That objection 

    23   is not a speaking objection but, instead, is grounded in 

    24   some evidentiary basis.                                  
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     1             The Court may invite additional arguments      

     2   relating to that objection.  It is my experience that    

     3   attorneys will disagree with what is said by opposing    

     4   counsel.  And from time to time they anxiously wish to   

     5   interrupt opposing counsel.  My experience also is that  

     6   I allow everyone a chance to be heard.  So despite your  

     7   disagreement, remain seated and await your turn.         

     8             Counsel, I'll ask you to push back if you      

     9   think this is unfair.  But should there be any attorney  

    10   interruption without leave of court directed in an       

    11   adversarial manner against opposing counsel, it will     

    12   cost the interrupting attorney $100 every time a word is 

    13   uttered in exchange with opposing counsel.               

    14             If there is an exchange between counsel in the 

    15   wall of the Court that is uninvited by this Court, the   

    16   minimum sanction will be $250 per attorney who chooses   

    17   to participate in that way.                              

    18             If we continue to have problems, I will        

    19   admonish counsel in front of the jury that they are      

    20   violating the ordinance of trial protocols.  I hope to   

    21   never do that, but I will do so in this case unless you  

    22   want to monitor your civility.                           

    23             There will be exchanges during trial which I   

    24   expect the two of you to interact without leave of court 
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     1   in a civil, professional manner, for example, what page, 

     2   counsel, please, as you're referring to exhibits.  Or    

     3   those moments of commenting where there are private      

     4   consultations to affect the orderly and efficient        

     5   presentation of evidence, those are welcome.  But you    

     6   will pay money for any type of exchange that I saw out   

     7   of court.  Is everybody on notice and it that fair?      

     8             MR. ROBISON:  Agreed, your Honor.              

     9             MR. SPENCER:  Yes, your Honor.                 

    10             MR. JOHNSON:  Yes, your Honor.                 

    11             THE COURT:  Very well.  We have a lot of       

    12   matters to entertain.  Commissioner Ayres is present.  I 

    13   do not anticipate that he will be present for all        

    14   pretrial matters, but because the first issue presented  

    15   is grounded in discovery conduct, I invited Commissioner 

    16   Ayres to observe arguments.                              

    17             He has read the motion and opposition filed    

    18   today.  I have read the motion and opposition filed.  He 

    19   and I spoke after the motion was filed, and we spoke     

    20   again after the opposition was filed.  And I want to get 

    21   to the heart of the discovery disputes.                  

    22             Counsel, I don't believe that I can express my 

    23   opinion about discovery in a patiently divided and       

    24   courteous manner.  So I will not attempt to.  As I fly   
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     1   over the dispute at a 30,000 foot level, I'll just       

     2   summarize what I think I see and invite you to respond.  

     3             I see discovery risks on both sides of the     

     4   courtroom.  Directed at Ms. Wendy Jaksick's counsel, I   

     5   see the probability of burden, and inappropriate volume  

     6   and generalities.                                        

     7             And on Mr. Todd and Stan's side of the         

     8   courtroom, I see some strategic discovery decisions made 

     9   months ago that are causing a probable impact upon this  

    10   trial.  Discovery was first proposed by Wendy, I         

    11   believe, sometime back in May or so.  It was very broad. 

    12   Commissioner Ayres reports to me that he met with        

    13   counsel sometime in July, there were more than 500       

    14   discovery categories, and there was some talk between    

    15   counsel.  And I say this because Commissioner Ayres is   

    16   in my presence because I don't want to misstate anything 

    17   and I want to make sure that you all understand the      

    18   source of information that comes to the Court, whatever  

    19   the Court knows should be made available on the Court's  

    20   record.                                                  

    21             Commissioner Ayres told me, by the way, he was 

    22   very polite to all counsel and so as I summarize our     

    23   out‐of‐courtroom conversations, he said there was just   

    24   kind of this initial collision of styles in which Ms.    
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     1   Jaksick's counsel sought overbroad production, there was 

     2   an offer made by Todd's counsel to narrow the production 

     3   requests to 100 items times three, one for the family    

     4   trust, one for the issue trust, and one for Todd         

     5   individually.                                            

     6             There was a response no, we don't accept that  

     7   and so we want all 523 categories to be, subject to      

     8   discovery, which led to probably objections that were    

     9   not narrowly tailored, it seems to me that the ongoing   

    10   production rules of 16.1, the concept of rolling         

    11   production should prevail.                               

    12             And the greatest problem I have is this idea   

    13   that since December more than 23,000 pages have been     

    14   produced.  If there were 23,000 pages to be produced in  

    15   December there should have been ongoing production along 

    16   the way to that which was, obviously, within the scope   

    17   of pretrial discovery and so I have concerns ‐‐ it seems 

    18   to me that Todd produced 1700 pages just Thursday night  

    19   in advance of the deposition, and that is not the way we 

    20   prepare a case for trial.  We're in the week of trial,   

    21   and we are still having discovery disputes, and it's     

    22   very troubling to the Court.                             

    23             I have endeavored to make our commissioner     

    24   available, and I have to balance now what I believe is   
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     1   expansive and possibly abusive, expansive, nondirected   

     2   discovery requests to strategic counsel's defense, and I 

     3   have to figure out where the equities lie and where the  

     4   penalty will fall.                                       

     5             And I'm particularly interested in what        

     6   specific documents are missing now, and additional       

     7   information about what was produced before December and  

     8   what was produced after December.  And the purpose for   

     9   discovery, counsel, is to allow a close of discovery, an 

    10   analysis of the discovery materials, motion work,        

    11   thoughtful judicial intervention, and I can't do any of  

    12   that right now when it's placed upon me this late date.  

    13             You're the moving party.  I'll often say       

    14   counsel when I don't know which of the two is going to   

    15   make the arguments.  So counsel, anything you wish to    

    16   argue relating to your request for a continuance?        

    17             MR. CONNOT:  Certainly, your Honor.  Mark      

    18   Connot on behalf of Wendy Jaksick.                       

    19             THE COURT:  I'm going to ask that when you     

    20   stand at the podium, you kind of shift it over to the    

    21   left so I have ‐‐ so I'd rather you interfere ‐‐         

    22             MR. CONNOT:  Understood.                       

    23             THE COURT:   ‐‐ your colleague's view than     

    24   opposing counsel's view, and I'll have you do the same   
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     1   thing, counsel, you'll switch the roster over to the     

     2   right a little bit, move to the right about 12 inches,   

     3   if you would, please, the whole roster.                  

     4             MR. CONNOT:  Oh, the whole podium.             

     5   Understood.                                              

     6             THE COURT:  Thank you.                         

     7             MR. CONNOT:  Certainly.  Your Honor, I think   

     8   ‐‐ and I think at the outset, one of the themes of the   

     9   opposition seems to be that Wendy did nothing until      

    10   December.                                                

    11             THE COURT:  Let me just preempt where I think  

    12   you're going.  I understand ‐‐ excuse me.  I'll sit      

    13   back.  I just want you to know I understand the issue    

    14   about depositions, and typically we produce documents    

    15   before depositions, so the deponent ‐‐ so that the       

    16   deposing person have the opportunity on the deponent     

    17   based upon document discovery and familiarity.  I        

    18   understand the concept, but please go ahead.             

    19             MR. CONNOT:  No.  Exactly, your Honor.  And    

    20   part of the challenge has been that, you know, we have   

    21   this protestation about the number of discovery requests 

    22   and, but yet not even an acknowledgement by counsel that 

    23   they served 98 request for production of documents on    

    24   Wendy Jaksick whose the beneficiary, who certainly has   
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     1   far, far less information than these individuals who     

     2   have been involved with the trust and everything it      

     3   does, and the fiduciary duties that they owed her.  They 

     4   served 98 requests for production of documents on Wendy  

     5   in April.                                                

     6             Wendy responded to those.  We asked for a      

     7   five‐day extension, along with 60 interrogatories.       

     8   Those responses were propounded, or served the same way  

     9   we propounded the discovery request on May 25th of 2018. 

    10             And between March 26th and April 30th, Wendy   

    11   produced ‐‐ well, I guess in response to those, a total  

    12   of, by May 25th, 2018, Wendy had produced a total of     

    13   over 12,000 pages of documents.                          

    14             Contrast that with the fact that in the        

    15   initial disclosures, served by the petitioners, the      

    16   trustees, on February 15th, they produced 1374           

    17   documents.  On March 23rd, they produced about 185       

    18   additional documents.  So by March 23rd they produced    

    19   1660 documents.  No further production then until        

    20   September 4th when they produced about 120 additional    

    21   documents in the second supplemental disclosures.        

    22             Todd Jaksick produced on February 16th, 869    

    23   pages, and then on March 25th, about another 900 pages   

    24   to take them to 1916 pages.                              
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     1             Then we have Kevin Riley, who produced 60      

     2   documents, 60 pages on May 11th.  On September 21st, he  

     3   produced 100 pages, either 100 or 101, it's 61 through   

     4   161.  That was the entire universe of Kevin Riley, who   

     5   was trustor for a while, accountant for this, prepared   

     6   the financials and produced 161 pages prior to December  

     7   17th.  Subsequent to December 17th, we've received over  

     8   4,000 documents from Mr. Riley.                          

     9             Maupin Cox, who's involved in the trust        

    10   administration, the beneficiary's entitled to see those  

    11   documents.  And I think what's lost here as well is      

    12   there's a fiduciary duty to disclose.  A beneficiary     

    13   should not have to go through and demand these           

    14   documents, let alone once you're in litigation, the      

    15   requirements of NRCP 16.1 to produce documents that are  

    16   relevant to a claim or defense, not to have documents    

    17   that they've had for years, for years, and selectively   

    18   call those documents and produce documents that          

    19   apparently support their theories of the case, whether   

    20   it's to their claims or defense's, and at the same time  

    21   forestall Wendy from having that same access.  But       

    22   Maupin Cox was served the subpoena at the beginning of   

    23   August.                                                  

    24             In December, beginning on December 14th, they  
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     1   produced about 3,000 pages of documents, along with an   

     2   extensive privilege log.  Certain of those items on the  

     3   privilege log as you see attached to the motion to       

     4   continue are not legitimate privilege.  Wendy Jaksick is 

     5   included on some of those as a recipient, and they're    

     6   asserting a privilege with them.                         

     7             THE COURT:  My understanding from the          

     8   commissioner is that the privileged log was the subject  

     9   of some conversations that he offered to make himself    

    10   available to resolve disputes regarding the privilege    

    11   log, and nothing was formally attended to.               

    12             MR. CONNOT:  And your Honor, part of the       

    13   situation we've been in is is this has been like         

    14   drinking from five fire hoses.  I will tell you the      

    15   situation, not to protest or not to seek sympathy from   

    16   the court.  Since the first day of December, I have      

    17   taken three days off.  Christmas Day, and a Saturday     

    18   three weeks ago, and a Sunday two weeks ago in order to  

    19   try and keep up with the volume of what's been occurring 

    20   of discovery that should have been produced six, seven,  

    21   eight months ago.  That's the challenge that we've had   

    22   trying to digest everything, prepare for depositions     

    23   that have been ongoing just in the month of January, and 

    24   look at the documents as they come in and prepare.  We   
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     1   noted those issues.  We reserve our rights as to those   

     2   issues.  But it's simply a situation we're trying to     

     3   tackle everything when it's been a literal document dump 

     4   when we've been met with resistance after resistance     

     5   after resistance.                                        

     6             But I think even peeling back from that, a     

     7   subpoena that's served at the beginning of August, and   

     8   objection's made, a Rule 45 objection.  But at the same  

     9   time you have a good‐faith duty, you simply can't just   

    10   send your letter Rule 45 objection without complying     

    11   with the good faith duty to produce.  The motion to      

    12   compel is filed, and suddenly thousands of pages of      

    13   documents are produced that Wendy is entitled to even    

    14   outside the litigation context to have accesses to.  So  

    15   to say that somehow there's been dilatory conduct by     

    16   Wendy, then we have the discovery requests that are      

    17   served on May 25th.  It's laid out in detail in our      

    18   motion.  But you see what happens.  They ‐‐ as on behalf 

    19   of the trustee, they responded at the end of May, or the 

    20   end of June, I guess it is.  Produce no documents.  Not  

    21   a single document is produced.  Say it's a roll ‐‐       

    22   documents, responsive documents will be produced.  An    

    23   extension was requested by Todd Jaksick, individual      

    24   counsel.  That was granted until the middle of July.     
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     1   Middle of July we received responses with a litany of    

     2   objections and some documents.  So on July 30th, less    

     3   than two weeks later, and in advance about two weeks     

     4   before Mr. Todd Jaksick's deposition was supposed to     

     5   commence, we sent a letter stating when can we see these 

     6   documents that will be produced?  Not even the courtesy  

     7   of a response, your Honor, not even the courtesy of a    

     8   response, it was wholly ignored.  So during the          

     9   deposition of Todd Jaksick that was commencing that      

    10   week, we inquired.  We're told well, it's a rolling      

    11   production.  We are waiting for documents.  We continue  

    12   to wait for documents.                                   

    13             The beginning of September we have the meet    

    14   and confer.  And that's when we began to realize that    

    15   these documents are not going to be produced, this was   

    16   going to be like pulling teeth, that's the motion to     

    17   compel was filed in early October.                       

    18             In the interim we had a situation, and the     

    19   Court's well aware of because it ruled on, where Mr.     

    20   Todd Jaksick terminated his deposition in the middle of  

    21   August.  That put a hold practically on other            

    22   depositions because throughout his deposition, Mr. Todd  

    23   Jaksick referred to my team, others, and the like, okay? 

    24   We're not going to go out and take those depositions     
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     1   from a strategy standpoint until we have his testimony   

     2   in the can.  We were not able to recommence his          

     3   deposition until October 31st.  So, once again, they     

     4   brought a two‐and‐a‐half‐month delay by improperly       

     5   terminating that deposition.                             

     6             So now you're in a situation, we have the      

     7   Hascheff, Judge Hascheff's documents.  Repeatedly in his 

     8   deposition he referred to well, you'd have to talk to    

     9   Judge Hascheff about that.  Or Judge Hascheff would      

    10   likely have that.  We served a subpoena on Judge         

    11   Hascheff.                                                

    12             We ultimately find out that he turned over     

    13   those documents to Todd Jaksick when he took the bench   

    14   in 2013.  Once again, we have fiduciaries here, not only 

    15   ‐‐ not only being evasive in discovery and not saying    

    16   oh, by the way, we have Judge Hascheff's documents, that 

    17   we find out after we serve the subpoena and follow up    

    18   that those documents were with Mr. Todd Jaksick all      

    19   along.                                                   

    20             So then on the eve of a deposition in early    

    21   September that they had noticed, Mr. Todd Jaksick had    

    22   noticed of Judge Hascheff, produced 161 pages at 7:01    

    23   p.m. on the night before his deposition.  Selective      

    24   documents that supported their theory, and benefited     
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     1   them, not mentioning at all that they had 34 boxes of    

     2   documents sitting there.                                 

     3             Middle of October, we're set to take Judge     

     4   Hascheff's deposition on a Friday.  On Monday we're      

     5   advised there's multiple with banker's box of documents, 

     6   somewhere around 20.  Over the next day or two we find   

     7   out it's 34 boxes of documents that they had had all     

     8   along.  And so, I mean, that's just a taste of the       

     9   discovery gamesmanship and obstructionism ‐‐             

    10             THE COURT:  Tell me about this subpoena issue  

    11   where Todd and Stan apparently issued some 6,000         

    12   documents without notice to Wendy.                       

    13             MR. CONNOT:  Exactly.  So that's another       

    14   issue, your Honor.  So NRCP 30(b)6, notices of           

    15   deposition subpoenas that they served each other, okay?  

    16   As is the course in litigation, when documents are       

    17   subpoenaed, and documents are produced and received,     

    18   those are provided to all parties.  Wendy had nothing    

    19   supplemental to those.  Wendy looked at those subpoenas, 

    20   we looked at those subpoenas, and decided that would be  

    21   the responsive information.                              

    22             Whatever deal they worked out, we did not      

    23   discover until the deposition of Kevin Riley on January  

    24   4th or 5th of this year, less than a month ago, that he  
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     1   had provided documents.  We then discover that thousands 

     2   of pages of documents had been exchanged between Stan    

     3   and Todd, between each other, and not produced to Wendy, 

     4   months ago, is the representation that was made.  So now 

     5   there's additional documents that are out there.         

     6             So we've got ‐‐ they want to say Wendy did     

     7   nothing until December, then she took her discovery      

     8   obligation seriously.  Wendy responded to the 98 request 

     9   for production of documents, responded to the 60         

    10   interrogatories, asked for a mere five‐day extension,    

    11   not a single issue was noted by anyone about the         

    12   fulsomeness of those responses.  Those responses were    

    13   done.  Even though we interposed some objections, we     

    14   produced all responsive documents, we complied with our  

    15   obligation under NRCP 34, as well as just the discovery  

    16   obligations in general.                                  

    17             Then Wendy is met with objections, no          

    18   documents produced, rolling production was the tag line  

    19   that was used, no responsive documents, we continue to   

    20   jump through these hoops until it became evident they    

    21   were not going to comply.                                

    22             So Wendy diligently ‐‐ I mean, we waited until 

    23   mid July when we got Todd's individual responses to see  

    24   if documents would be produced despite the fact that the 
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     1   trust, the responses from trust counsel had not produced 

     2   any documents but said responsive documents will be      

     3   produced.                                                

     4             Once we determined those were very minimal     

     5   documents, we sent a letter less than two weeks later,   

     6   not even a response.  And so we go through this whole    

     7   machination, and then suddenly, you know, as the Court   

     8   noted, if there were thousands and thousands of pages of 

     9   documents, why were those not produced months ago.       

    10             THE COURT:  So you're emphasizing much of      

    11   which I've read, I have to understand the materiality of 

    12   the late production and the missing production, because  

    13   I'm about to hear from opposing counsel that you have    

    14   conducted a form of score script discovery rule that     

    15   exceeds contemporary rule‐driven standards, and you're   

    16   just fishing, that you don't have targeted information   

    17   you see, but they're looking for anything to support     

    18   claims made without basis.  That's a summary of what I   

    19   am about to hear.                                        

    20             MR. CONNOT:  We're finding out information as  

    21   we go along, your Honor, it's surprising.  So            

    22   materiality?  We're finding out about water rights,      

    23   we're finding out about financial transactions that      

    24   occurred.                                                
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     1             One of the issues here is, you know, what was  

     2   disclosed to Wendy?  What was Wendy was supposed to be   

     3   able to understand from these disclosures?  So I mean,   

     4   yes, it's very material to the claims that we have, I    

     5   mean, it's important information stand up right here and 

     6   NOT go through each and every one of those and say yes,  

     7   this was the response that was material to us.  But      

     8   certainly, I think if you look at the 88 categories that 

     9   we agreed to narrow that we then end up extending for    

    10   another month while it went back and forth on whether or 

    11   not they were going to produce any responsive documents, 

    12   and then said no, we're not, which then required         

    13   Commissioner Ayres to issue his January 23rd             

    14   recommendation, we deemed those as Commissioner Ayres    

    15   suggested back, I believe it was the December 18th       

    16   discovery conference, as a way to sort of accommodate    

    17   and keep things moving or a mission critical requests,   

    18   those are all critical to Wendy's case and now you have  

    19   a situation where not only have we received all of the   

    20   thousands of pages of documents, literally on the eve of 

    21   trial, not just figuratively, literally on the eve of    

    22   trial, your Honor, and the way ‐‐ if you read the        

    23   response that was submitted on January 31st, last        

    24   Thursday, Todd continues to maintain objections,         
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     1   continues to say responsive documents will be served.    

     2              So now we're in a situation where these are   

     3   material documents.  Wendy is apparently supposed to     

     4   start the trial, call witnesses, refine the legal        

     5   theories and strategies of the case as often happens in  

     6   trial you narrow, you decide what your theory, your      

     7   strategy is going to be, you refine it, you refine it,   

     8   you refine it, you refine it.  Well, apparently, we're   

     9   still going to be receiving documents, let alone trying  

    10   to digest and determine how to use the documents that    

    11   we've received even in the last few days, let alone just 

    12   the last two or three or four weeks.  And so yes, I      

    13   mean, certainly at a minimum, those 88 categories,       

    14   certainly as to the 30(b)(6) documents, your Honor, that 

    15   were exchanged.  I mean, you've got a situation where ‐‐ 

    16   and not to mention, again, these are documents that they 

    17   have had, for years and been able to refine their theory 

    18   of the case, refine their strategy, rather than simply   

    19   say here are the documents, they could have said here    

    20   are the documents as they're kept in the normal ordinary 

    21   course of business pursuant to Rule 34.                  

    22             Then we have a situation where no compliance   

    23   with Rule 34 and that there's been no advising as to     

    24   whether or not responsive documents were being withheld. 
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     1   There's been no ‐‐ as required by NRCP 34 to state       

     2   here's the documents responsive to this request.  It's   

     3   simply, once again, this sort of the document dumps that 

     4   have come along.                                         

     5             So when you get to the bottom of it, who's     

     6   prejudiced here?  Wendy is the one that's prejudiced by  

     7   those discovery antics by the fact that they engaged ‐‐  

     8   they made a strategic decision to decide that that's how 

     9   they were going to conduct discovery, and that's how     

    10   they were going to try and evade discovery.  And, you    

    11   know, it's clear that when they start to produce         

    12   thousands of pages of documents in the middle of         

    13   December, less than six weeks before trial, that that is 

    14   a significant issue.                                     

    15             Now we've got a situation where Stan and Todd  

    16   entered into a settlement, apparently last Thursday, a   

    17   written settlement agreement.  It affects Wendy's        

    18   interest as a beneficiary.  Todd Jaksick testified in    

    19   his deposition on Friday that that settlement agreement  

    20   entered into between Stan and Todd affects Wendy's       

    21   interest, albeit from his position there was some        

    22   beneficial provisions, he also testified there's some    

    23   adverse ‐‐ there's some provisions that are adverse to   

    24   Wendy's interest.  We don't even have that settlement    
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     1   agreement.  We were stymied in attempts to go into much  

     2   other than the terms that Todd could remember, a         

     3   settlement agreement that was inked on Thursday, Todd    

     4   signed it on Thursday, we were advised during the        

     5   deposition they would be provided with that settlement   

     6   agreement.  Well, it's 3:00 in the afternoon on February 

     7   4th and we still haven't seen a copy of the settlement   

     8   agreement that was entered into four or five days ago.   

     9   And that impacts Wendy's rights as well because now we   

    10   have to look at this and determine how does that play    

    11   into this?                                               

    12             Todd and Stan, litigation did not stop their   

    13   fiduciary duties, their fiduciary duties continue to     

    14   this day, continue out to the time that they decide to   

    15   continue to be trustees.  They took on that role,        

    16   they're fighting to maintain that role, they owe the     

    17   fiduciary duties to Wendy to sit there say we can enter  

    18   into a settlement agreement that somehow impact Wendy's  

    19   interest, as well as potentially other beneficiaries,    

    20   there's grandchildren involved as well as other issues,  

    21   and not disclose those terms to Wendy, and at the same   

    22   time we're trying to prepare for trial and determine     

    23   what impact that's gonna have on Wendy that may also     

    24   lead to additional document requests, I don't know that  
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     1   it will or it won't, your Honor, because we have not had 

     2   the privilege of even seeing what the terms of that      

     3   agreement are.                                           

     4             And as the Court noted, there's been over      

     5   20,000 pages since mid December.  And this is litigation 

     6   where the initial disclosure requirement started back in 

     7   February.  And we have a situation involving ‐‐ I mean,  

     8   and it continues to be replete.  I mean, you see the     

     9   reference in there to tax returns that they were ordered 

    10   to produce, that we said at the discovery conference in  

    11   mid January that we needed those prior to our experts'   

    12   depositions the following week.  It took ten days to     

    13   simply produce tax returns which most certainly were     

    14   already electronically stored by Kevin Riley, a simple   

    15   push of the button.  Same thing we went through trying   

    16   to get the financials for the trust, the 2017            

    17   financials, they sat on for observation six weeks rather 

    18   than produce them to us.  I don't know what the reason   

    19   or the theory for that conduct is.                       

    20             Jessica Clayton, who's also represented by the 

    21   same counsel that represents Todd Jaksick individually,  

    22   works for Todd Jaksick, has worked for him for years,    

    23   fails to even respond to a notary demand that's sent to  

    24   her that she has a duty to under the statute.            
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     1             Then we serve the subpoena.  She doesn't say   

     2   in the subpoena oh, I don't have my notary journals.  I  

     3   neglected to keep those as is required by Nevada         

     4   statute.  I don't have those.  She objects.              

     5             Okay.  I can't fathom a situation where        

     6   counsel knowing they don't exist, knowing that the       

     7   documents don't exist, interpose an objection and don't  

     8   state, at least interpose your objection if you believe  

     9   you have a valid basis for the objection, interpose the  

    10   objection, but don't state ‐‐ but don't neglect to state 

    11   or withhold the information that these notary journals   

    12   don't exist.                                             

    13             THE COURT:  So 770 pages have been produced in 

    14   this claim; is that correct?                             

    15             MR. CONNOT:  Correct.                          

    16             THE COURT:  After there was a statement there  

    17   were no documents?                                       

    18             MR. CONNOT:  Well, no, your Honor.  I don't    

    19   want to misrepresent that.  What it was was they ‐‐      

    20   those were separate than the notary journals, so I mean, 

    21   it's a separate issue.                                   

    22             THE COURT:  Will you take a moment and go back 

    23   to July when Commissioner Ayres tells me that there was  

    24   just this idea that rather than compromise our dispute   
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     1   into some manageable discovery that was insistence upon  

     2   the broad discovery which led to the denial of limited   

     3   discovery, and there was an offer of limited tailored    

     4   discovery to which there would be production             

     5   immediately, walk me through what happened in July.      

     6             MR. CONNOT:  Actually, your Honor, it was      

     7   prior to the time that the responses were due.  I        

     8   believe it was sometime mid to late June, so the         

     9   requests were served May 25th, I can't remember the      

    10   specific date.  And the discussion was had about the     

    11   number of discovery requests.  And because of the fact   

    12   that they were dealing with multiple entities, multiple  

    13   trusts, and multiple persons, we felt that those         

    14   discovery requests, as they were ‐‐ as they were         

    15   formulated, were necessary.                              

    16             There were some discussion in a meet and       

    17   confer prior to our telephone conference with            

    18   Commissioner Ayres with all counsel, but there was a     

    19   discussion among counsel about the concept.  And it was  

    20   offered up by us to say if you think that there are      

    21   duplicative requests, that was one of their              

    22   protestations, if you think there are duplicative        

    23   requests, let us know.  If you let us know, we'll take a 

    24   look at those requests and decide, if we can, say okay,  
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     1   Request Number 42 is duplicative of Request 13, or we    

     2   can narrow that one in some fashion.  We offered that.   

     3   They said no, go back and just narrow it to a hundred    

     4   requests each.                                           

     5             Well, once again, we're sitting with a         

     6   situation with the complex, and we had a discovery       

     7   conference in early June, in fact, that was in regards   

     8   to the 30(b)6 it was a hearing before Commissioner       

     9   Ayres, I believe it was on June 4th, and there was       

    10   discussion, because there was a dispute between Stan and 

    11   Todd as to 30(b)(6) deposition subpoenas that had been   

    12   served.                                                  

    13             Mr. Robison stated this is a complex case,     

    14   it's going to be complex, I mean, that was the theme of  

    15   his as to why he needed to do multiple 30(b)(6)          

    16   depositions of Stan's entities.  So now we are at the    

    17   end of June, or middle of June in the discovery dispute, 

    18   we offer to say look, if you believe there's something   

    19   duplicative, let us know what it is, we'll be glad to    

    20   take a look at it.  Okay?  We did reject the offer to    

    21   say let's just limit it to a hundred, but at the same    

    22   time as a counteroffer we said if you tell us there's    

    23   duplicative requests, if you tell us there's specific    

    24   requests that you have concerns with, we are more than   
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     1   happy to review that.                                    

     2             There was never any response to that offer, to 

     3   that counteroffer.  They filed their objections on late  

     4   June and mid July in the trust capacity, and in the      

     5   individual capacity.  And that's where we do have the    

     6   litany of objections.  But at the same time when we have 

     7   to a number of the discovery responses that say          

     8   responsive documents will be produced, okay, we're       

     9   waiting those responsive documents.                      

    10             So, you know, it was a situation where there   

    11   was a dispute on both sides.  There was a proposal to    

    12   try and limit those to a hundred each, and we said       

    13   rather than do that if you want to tell us of ones that  

    14   you have specific concerns about, that are either too    

    15   broad, duplicative, cumulative or otherwise, we're more  

    16   than happy to take a look at that.  There was no         

    17   response to that counteroffer either, your Honor.  So I  

    18   mean, you know, how that plays out, but certainly I      

    19   think that Wendy was more than entitled to rely upon the 

    20   fact of a discovery response is stated in large part to  

    21   several of the requests, responsive documents will be    

    22   produced that we would receive those documents, that we  

    23   wouldn't have to jump there the hoops that then two      

    24   months later, actually, less than two months later, I    
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     1   believe, file the motion to compel to try and get those  

     2   documents after we were advised it's a ruling            

     3   production, we send the letter, asked to review the      

     4   documents, we have the meet and confer so we jump        

     5   through the hoops so, I mean, I'm not gonna stand here   

     6   and say that, you know, there wasn't discussion about    

     7   trying to narrow those scopes and there wasn't a proffer 

     8   of that as a compromise, but there was also a proffer of 

     9   a counteroffer of a compromise back to attempt to        

    10   achieve that situation.                                  

    11             But none of that obviates the fact that there  

    12   are discovery obligations, that ‐‐ that even as noted in 

    13   the January 23rd recommendation, that there were those,  

    14   and if you look at Todd Jaksick, and I note the Court    

    15   just entered the order today approving that or affirming 

    16   that recommendation of the January 23rd order because no 

    17   objection's filed, on January 31st, Todd Jaksick files a 

    18   partial response in response to that recommendation and  

    19   order stating that he intends to object to certain       

    20   categories of those and that responsive documents are    

    21   apparently still forthcoming to some of those.  So I     

    22   mean, that's the situation that we're in.  I mean even   

    23   ‐‐ you can't say I don't like all of your discovery      

    24   responses, so I'm not gonna respond to any of them, and  
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     1   that's sort of the situation we ended up in, is the fact 

     2   of we're going to hold certain of these hostage, just    

     3   like the situation we're trying to narrow these mission  

     4   critical requests, narrow it down to 88 critical         

     5   requests, I mean, how you can say that I'm only going to 

     6   respond to those if you waive your right to compel       

     7   everything else.  I mean, in fact, that was sort of the  

     8   discovery that was held at the discovery status          

     9   conference that we had in mid December and hold          

    10   documents hostage that you might otherwise respond to    

    11   simply because the other party says I'm going to reserve 

    12   my rights to that.  That's not how discovery's           

    13   conducted, they continue to hold discovery hostage, you  

    14   don't get to say I'm not gonna give you this, I'm not    

    15   gonna give responsive documents to five years'           

    16   categories because I have problems with your other 20    

    17   categories.  That's not how discovery works.             

    18             And once again, we end up in the situation of  

    19   where does the prejudice lie here, your Honor, there's   

    20   certainly no prejudice on that side.  They've had the    

    21   opportunity to prepare their case.  They've had the      

    22   opportunity to create their theory of the case.  They've 

    23   had their opportunity to do that for years, if not the   

    24   entire months of this litigation that this litigation's  
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     1   been pending now for over a year since the counter       

     2   petition was filed, they've had that opportunity.  Wendy 

     3   has not had that opportunity.  And Wendy was entitled to 

     4   that information even in the absence of the litigation.  

     5   We shouldn't have had to go through these discovery      

     6   battles to get the information to which she is entitled  

     7   as a beneficiary, your Honor.                            

     8             THE COURT:  Let me hear from the other side.   

     9   Thank you, counsel.  Mr. Robison, I just have a sense    

    10   that you're gonna have to dispel, if at all, I just have 

    11   a sense that really broad objections don't excuse        

    12   continuing production of what is within the scope of     

    13   pretrial discovery, and when there is just a trickle     

    14   production until 23,000 pages six weeks before trial, it 

    15   just feels strategically wrong that there wasn't greater 

    16   production along the way.  And with that I will allow    

    17   you.                                                     

    18             MR. ROBISON:  If that were the case, I would   

    19   stipulate to the continuance.  That's not the case, even 

    20   close to the case, your Honor.  The petitions were filed 

    21   in August of 2017.  They sought dec relief on the ACPAs. 

    22   They got declaratory relief on the indemnification.      

    23   They sought approval of second amendment, they sought    

    24   this court to approve the trustee, Todd Jaksick.         
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     1             We didn't get anything, nothing, until         

     2   October.  That's when we got objections.  We didn't get  

     3   a counterpetition.  We didn't even know a                

     4   counterpetition was occurring until we came into this    

     5   court in January of 2018 where this Court said I'm gonna 

     6   take over and take a little special look at this case    

     7   and make sure it proceeds timely.  And.                  

     8             You ordered Wendy to file her counterpetition  

     9   on time, within ten days from that hearing.  Even with   

    10   that they were late.  So we get a counterpetition only   

    11   after this court orders it.  We should have got it 20    

    12   days after petition was filed in 2017, August of 2017,   

    13   we didn't get it until March of 2018.  That pretty much  

    14   started discovery, albeit seven months late.             

    15             So we produced.  We did our initial            

    16   disclosures.  And we came back to this Court and we said 

    17   your Honor, would you please order Wendy to comply with  

    18   16.1 and give us initial disclosures?  And you gave them 

    19   a two‐week deadline in which to provide initial          

    20   disclosures.                                             

    21             Now, since that time, we have basically been   

    22   told that we're not producing documents.  The first      

    23   issue we have of this case is that they said we've only  

    24   produced 7,000 pages.  Now, that's not a trickle, your   
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     1   Honor.  This is Todd individually producing 7,000 pages. 

     2             And after we did our initial disclosures and   

     3   we continued the roll‐out under 16.1, we get ‐‐ in May   

     4   28th we get the 526 requests for production of           

     5   documents.  And then we say gentlemen, can we at least   

     6   limit that so that Todd can reply as a trustee of the    

     7   issued trust, as a co‐trustee of the family trust, and   

     8   as an individual in one response?  The answer's no.  We  

     9   want him to respond in each and every capacity which, in 

    10   effect, makes that approximately 1500 requests.  When we 

    11   look through the requests, some are not time limited,    

    12   some we believe are completely overbroad with respect to 

    13   the issues.                                              

    14             Now, that's where we really should focus, your 

    15   Honor, what are the issues?  They brought forth an       

    16   amended petition, in which they say the Second Amendment 

    17   is invalid.  Now, remember they had to pull that back    

    18   and then file an amended condition where they really     

    19   didn't get caught on the no‐contest clause.  They said   

    20   okay.  The indemnification agreement should not be in    

    21   full force and effect because it constitutes a conflict  

    22   of interest and may be invalid, so they challenge an     

    23   indemnification agreement.  And then came in and they    

    24   said well, we challenge the way in which the Lake Tahoe  
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     1   house was transferred from Sam to a limited liability    

     2   company owned by Todd's trusts.  And they came in and    

     3   they said we contest and we want to challenge the fact   

     4   that the trustees used insurance company money that the  

     5   issue trust was beneficiary of to allow the issue trust  

     6   to buy 54 percent of the Lake Tahoe house.  And then     

     7   they said in their petition we challenge the ACPAs,      

     8   which I'm sure the court knows is what they are by now,  

     9   because they were cured with inadequate information and  

    10   Wendy has challenged fact that her signature's not on    

    11   those documents, that her signature is forged, and so we 

    12   lined up that dispute.                                   

    13             And then the final dispute was disclosure,     

    14   whether or not the accountings and compiled ‐‐           

    15   compilations produced by Kevin Riley were adequate       

    16   disclosures under Nevada law.  That set up the issues.   

    17   And those 526 requests for production of documents       

    18   hardly touch on those issues, because we're producing    

    19   documents voluntarily under 16.1 under those issues.     

    20   And that's the way they frame the case.  So yes, we      

    21   thought 526 times three was an immense fishing           

    22   expedition and we wanted clarification.                  

    23             We filed an objection timely, and with that    

    24   objection, your Honor, I will tell you that we also      
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     1   produced documents responsive to some of those requests. 

     2   We looked at them.  We said okay, this is appropriate.   

     3   And we did produce documents, not a great deal, pursuant 

     4   to some of those requests.  We objected to the rest of   

     5   them.  And we welcome a meet and confer.                 

     6             Your Honor, the meet and confer on those       

     7   objections occurred in October.  Not June, not July, not 

     8   August, not September.  The meet and confer on our       

     9   objections happened in October.                          

    10             And here's how that came about.  It came about 

    11   that they moved for continuance in September.  And they  

    12   said well, we've been stonewalled on discovery so they   

    13   get a continuance.  And we file an objection to that     

    14   motion.  Then we said they haven't even asked for a meet 

    15   and confer.  They haven't even asked that we sit down    

    16   and meet and confer and try to work out under Rule 34    

    17   which one of those we can agree to and which ones not.   

    18             In the interim we had met with commissioner,   

    19   and the commissioner said this is a status conference,   

    20   not a motion to compel.  And the commissioner said this  

    21   is pretty voluminous, I'm kind of concerned about the    

    22   volume.                                                  

    23             Well, we were, too.  So we then met ‐‐ that    

    24   prompted a meet and confer.  And it did not work.  We    
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     1   met with this Court on November 28th.  And the Court     

     2   said you guys want to work night and day until the first 

     3   day of trial to get this thing tried on February 4th?    

     4   You got it, do discovery.                                

     5             Now, there's a remark in this courtroom, your  

     6   Honor, that there was 23,000 pages produced after that.  

     7   Your Honor, we just got through marking exhibits.  And   

     8   let me tell you what we marked.  We marked the           

     9   deposition exhibits, which are about 1 through 250.  We  

    10   submitted another 50 exhibits to be marked, don't know   

    11   yet whether or not they objected to those.  And after    

    12   all of this, since August of 2017, your Honor, to today, 

    13   here's what they want marked.  57 exhibits, most of      

    14   which we've already seen, most of which we've already    

    15   exchanged, most of which have been produced long ago.    

    16             THE COURT:  But in addition to the exhibits in 

    17   deposition.                                              

    18             MR. LATTIN:  Yeah.  We all had those exhibits. 

    19             MR. ROBISON:  We've had those for months.      

    20   Every time we walk into a deposition, we have a copy for 

    21   the witness, copy for counsel, and we all have those     

    22   exhibits.  And there's not surprises.                    

    23             The depositions taken in January and December, 

    24   except for their experts, they were produced in these    
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     1   exhibits, they were saying having have this marked at    

     2   250, have this marked.  Not us.  The only exhibits we    

     3   had marked at depositions were with our experts, which   

     4   brings me up to another point.                           

     5             Let's talk about this dumping, this document   

     6   dumping, and how unprepared Wendy is for trial.  They've 

     7   got three experts.  First is an accountant named         

     8   Campagna, a gentleman from Las Vegas, seen him before.   

     9   He came up, gave us his deposition, and we marked his    

    10   report, that's it.  And he sat in my office under        

    11   penalty of perjury and said he's ready to testify as an  

    12   expert in this case, and will testify that even though   

    13   the disclosures comply with Nevada statute it's not      

    14   enough because we need more detail based upon my         

    15   experience.                                              

    16             THE COURT:  I anticipate arguments on your     

    17   request to exclude witnesses so I'm just focusing on     

    18   your production of discovery.                            

    19             MR. ROBISON:  This is on discovery, your       

    20   Honor.                                                   

    21             THE COURT:  Okay.                              

    22             MR. ROBISON:  That witness, based upon the     

    23   discovery that we have produced, was ready to formulate  

    24   an opinion, write an expert report, and say that he was  
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     1   going to testify in the trial of this matter concerning  

     2   his findings in his report and based upon our            

     3   disclosures.                                             

     4             We then have another witness designated.  And  

     5   the report was provided to us on December 13th.  Excuse  

     6   me, I misspoke.  December 17th.  That was expert witness 

     7   disclosure.  That they agreed to.  They agreed to that   

     8   at the hearing we had on November 28th.                  

     9             Now, Mr. Stolbach is a lawyer in Dallas,       

    10   Texas.  And he's going to express opinions to the jury   

    11   if permitted as to what Sam's intent was when he signed  

    12   various documents, without having read Pierre Hascheff   

    13   deposition.  And he expressed his opinion, he came, we   

    14   marked one exhibit, his report, and we took nearly a day 

    15   deposing Mr. Stolbach and he said I'm good to go, those  

    16   are my opinions, and he talked about five transactions,  

    17   five transactions; indemnification, second amendment,    

    18   option, insurance money and disclosure, just like what   

    19   is in Wendy's amended petition.  And we said no further  

    20   questions under the belief that he was good to go.       

    21             Then we took the deposition of their third     

    22   expert, Mr. Wallace.  Mr. Wallace is a Dallas attorney   

    23   who does estate work who professes to be an expert on    

    24   fiduciary duties as those fiduciary duties are stated in 
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     1   the restatement which he agrees are not Nevada law.      

     2   We'll get to that, I guess, in another argument if it's  

     3   not continued.  But he was ready to go.                  

     4             He also had a very confused understanding of   

     5   the facts, he wasn't real clear on what Pierre Hascheff  

     6   had testified to, but he said I'm good to go, these are  

     7   my opinions and this is what I'm going to testify to the 

     8   jury, if permitted, that Todd breached fiduciary duties  

     9   with these respects; the indemnification agreement, the  

    10   administration of the second amended ‐‐ the second       

    11   amendment, the way the Lake Tahoe house was acquired,    

    12   the way the insurance proceeds were used to allow the    

    13   issue trust to buy in, and the ACPAs.  They got three    

    14   experts that have been exposed to all the documents      

    15   concerning this case and they're good to go.             

    16             And with that, your Honor, they produced 57    

    17   new exhibits, and ready for trial this week, and say     

    18   that we've done documents dumped on them of 23,000       

    19   pages, and all they can find is 57 documents important   

    20   enough to be marked as an exhibit in this case.  So we   

    21   have not put them at peril.                              

    22             THE COURT:  Well, no, wait a second.  The      

    23   purpose of discovery is not to generate the numerical    

    24   and volume of trial exhibits but to lead to the          
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     1   discovery of admissible evidence.                        

     2             MR. ROBISON:  Agreed.                          

     3             THE COURT:  And so is it fair to say that      

     4   throughout this discovery dispute they've only           

     5   identified 57 exhibits when if there was additional time 

     6   ‐‐ if the 23,000 pages were produced sooner rather than  

     7   later, they might have time to find other documents they 

     8   wish to admit.                                           

     9             MR. ROBISON:  Well, let's mind that for a      

    10   moment if you don't mind, your Honor.  Let's take the 34 

    11   boxes of Pierre Hascheff.  They took from those 34 boxes 

    12   6,000 pages.  We produced them.  They're not here.       

    13   They're in deposition exhibits because they took the     

    14   deposition of Pierre Hascheff for a number of days and   

    15   they used various exhibits deposing him, as I did.  I    

    16   took his ‐‐ I'm the one that noticed Pierre's            

    17   deposition.  I haven't seen anything in those 6,000      

    18   pages that we produced that's reasonably calculated to   

    19   lead to admissible evidence that's not here.             

    20             In addition to that, the 34 boxes are still    

    21   available for ongoing inspection that they haven't asked 

    22   about.                                                   

    23             However, we've done the same thing with the ‐‐ 

    24   well, I should say out of the trustee's case.  But with  
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     1   respect to Jessica, we made an objection, your Honor, in 

     2   good faith that that, really, let's agree on an          

     3   electronic‐stored information protocol, gentlemen, and   

     4   then we'll try to go through the gmail and the other ‐‐  

     5   I forgot what server there was, but much harder to do a  

     6   word search.  It was let's agree on a word search.  No.  

     7   Motion to compel.                                        

     8             Now, there were 40 topics on Jessica's         

     9   Subpoena Duces Tecum.  The commissioner said Jessica,    

    10   you've answered six of those.  And we did.  And the      

    11   commissioner ruled on that, and we did not object to the 

    12   commissioner's ruling.  We produced the documents that   

    13   the commissioner told us to produce when the             

    14   commissioner told us to produce them.  I mean, it took,  

    15   like, maybe four or five days for us to produce          

    16   Jessica's documents.  And then she was deposed.  And she 

    17   was deposed on the documents that we produced.           

    18             Now, we understand, your Honor, that we        

    19   believe we have the right to object to subpoenas if we   

    20   believe in good faith as officers of the Court that      

    21   they're overbroad and they ask for too much information, 

    22   or that there is an opportunity to meet and confer and   

    23   agree upon an electronic search data word search.  We    

    24   believe that's fair.                                     
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     1             But when they say no, okay, let's have the     

     2   commissioner decide on that, and if necessary, have      

     3   Judge Hardy decide on that.  And there's this warp,      

     4   there's this time between the dispute and ‐‐ that's what 

     5   caused everything to be compressed into January.  But we 

     6   were timely on everything, your Honor.  Our objections   

     7   were timely.  Our briefs were timely.                    

     8             THE COURT:  I understand the objections were   

     9   timely, but were they appropriate?  Because after those  

    10   objections were made, I have 23,000 pages, some of which 

    11   at Commissioner Ayres' direction.  So if you make the    

    12   decision to object, and the objection is not sustained,  

    13   your production late seems to harm the requesting party. 

    14             MR. ROBISON:  Well ‐‐                          

    15             THE COURT:  You make that gamble.  Either      

    16   produce them or object, but if I object ‐‐               

    17             MR. ROBISON:  If I object.                     

    18             THE COURT:  If you object and the commissioner 

    19   says wrong, you should have produced ‐‐                  

    20             MR. ROBISON:  You forgot a step.               

    21             THE COURT:  Okay.                              

    22             MR. ROBISON:  Meet and confer.                 

    23             THE COURT:  Is that an unusual requirement in  

    24   a case such as this where counsel can't ‐‐ I don't mean  
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     1   to seem pejorative in a critical way, some cases counsel 

     2   can't agree on everything whether it's January or        

     3   February.                                                

     4             MR. ROBISON:  I would respectfully submit if   

     5   we were given electronic served protocol for Jessica's   

     6   email we wouldn't have gone through that.  46,000 emails 

     7   that were subject to scrutiny with respect to that       

     8   subpoena duces tecum.  And whether or not we won or lost 

     9   on that, whether we run the risk of not producing, if    

    10   you look at the subpoena duces tecum and you compare     

    11   that to the commissioner's recommendations, I say they   

    12   were completely valid and legitimate objections because  

    13   six out of 49 topics?  We produced.  And that's the same 

    14   kind of scenario, your Honor, with the 526 times three   

    15   request for production of documents.  The commissioner   

    16   didn't order us to produce the documents in the 55       

    17   categories.  He modified that, and the commissioner      

    18   actually modified and limited those requests, to his     

    19   credit.  And he should have and he did and we responded  

    20   to that.  So 55 out of the 526, that could have been     

    21   resolved, your Honor, in August.                         

    22             THE COURT:  Rule 16.1 contemplates that you    

    23   will produce ‐‐ it's a self‐regulating honor code,       

    24   essentially.  You produce along the way, you dispute     
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     1   what is legitimate, and there's this concomitant action  

     2   going.  You're producing, we're disputing, and at some   

     3   point the dispute is resolved, but when we have ‐‐ and   

     4   you can correct the Court I use the word trickle and you 

     5   don't like it, but it appears to me there's a trickle    

     6   there until the flood arrives.  And the flood arrives    

     7   six weeks ago.                                           

     8             MR. ROBISON:  Till the what arrives?  I'm      

     9   sorry.                                                   

    10             THE COURT:  The flood of documents.  When I    

    11   just compared the narrative, the amount of documents     

    12   produced during normal course of discovery versus what   

    13   was produced after the discovery commissioner got        

    14   involved, and it appears to be really out of balance to  

    15   me.                                                      

    16             MR. ROBISON:  I ‐‐ Mr. Lattin may have to      

    17   speak this, but I am bewildered by the number 23,000.    

    18             On behalf of Todd I know that Jessica came up  

    19   with seven.  That's not on Todd's watch.  That was in    

    20   response to subpoena duces tecum on Jessica.             

    21             THE COURT:  So I'm not pronouncing what I have 

    22   independently confirmed.  I am only restating what was   

    23   in the summary portion of Wendy's argument on the motion 

    24   to continue ‐‐                                           
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     1             MR. ROBISON:  Right.                           

     2             THE COURT:   ‐‐ where she compiles the 23,000. 

     3             MR. ROBISON:  Well, that is not consistent     

     4   with my calculation.  I haven't counted the pages that   

     5   Todd individually has produced, but when we had the      

     6   commissioner's recommendation, we had one of our Tuesday 

     7   night meetings.  I said commissioner, we got it.         

     8   Tomorrow I will file a partial response identifying the  

     9   documents that we've already produced that are           

    10   responsive to the categories that you want us to respond 

    11   to.  And the following day we will produce the documents 

    12   that are covered by your categories.  And we did.        

    13             After that discovery Tuesday night with the    

    14   commissioner, the meetings, we compiled.  One day we     

    15   identified thousands of documents that were responsive   

    16   to those categories, and then the next day we produced   

    17   another 1700 that were responsive to the categories as   

    18   modified by the commissioner.  Your Honor, we honored    

    19   the 526 as interpreted by the commissioner within six    

    20   days.                                                    

    21             THE COURT:  Was there an agreement between     

    22   Todd and Stan and counsel to withhold from Wendy?        

    23   Again, I feel uncomfortable with the first names but     

    24   it's the only way I can keep it clear, that there was    
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     1   some mutual production between Todd and Stan 6,000 pages 

     2   and counsel agreed to conceal that ‐‐ those produced     

     3   documents from Wendy?                                    

     4             MR. ROBISON:  No, there was no agreement to    

     5   conceal anything.  What there was was after I tried to   

     6   take the 30(b)(6) deposition of Stan, we realized that   

     7   30(b)(6) didn't work in that context and that Kevin      

     8   Riley had to discuss those and tee that up for a Kevin   

     9   Riley inquiry, not 30(b)(6) inquiries.  The documents    

    10   came from Kevin Riley on these extraneous ‐‐ unrelated   

    11   entities, and then they were produced through the Kevin  

    12   Riley situation, but Kevin Riley wanted a waiver.  And   

    13   we agreed to the waiver, they were produced, and they    

    14   have been with Wendy's counsel for at least six weeks.   

    15             THE COURT:  How has the agreement between Todd 

    16   and Stan affected Wendy's beneficial rights, and why has 

    17   their written agreement not been produced to Wendy's     

    18   counsel?                                                 

    19             MR. ROBISON:  Well, I haven't seen it, so I    

    20   think someone else is going to have to speak to that.  I 

    21   have not seen the written agreement and I didn't         

    22   participate in the settlement discussion.  I'm not       

    23   trying to avoid the question, but I think that's a       

    24   question that ‐‐ we're producing it today, that's what   
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     1   we promised to do, we're producing the written signed    

     2   agreement today.  That's what we promised to do Friday.  

     3             The deposit ‐‐ the settlement, as I understand 

     4   it, was reached Thursday and we've been in those         

     5   settlement negotiations in accordance with this Court's  

     6   order with Mr. Enzenberger continuously since this       

     7   quarter ‐‐ well, since we appeared at the mediation.     

     8   That's been an ongoing process.                          

     9             It's my understanding that Thursday they did   

    10   the deal.  Todd testified for the sixth day Friday, and  

    11   testified about the terms of that, we agreed to produce  

    12   it, we had some dialogue with commissioner about some    

    13   recesses and discussions that occurred during recess.    

    14   But in any event, your Honor, we're producing that       

    15   today.                                                   

    16             Now, do we think that violates fiduciary       

    17   duties?  Settlement is good.  Our courts are pretty      

    18   busy.  Settlement is a good thing.  Settlement's         

    19   recommended under 16.  You ordered us to a settlement    

    20   conference and we appeared in good faith.  We tried to   

    21   settle with Wendy in discussions that didn't even        

    22   include Stan.  We tried to settle with Stan in           

    23   discussions that didn't include Wendy, and we just tried 

    24   to discuss settlement that was global.  It didn't work.  
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     1             But we kept at it with Stan.  We thought we    

     2   could do we'll hang some fruit and get at least one      

     3   settlement done.  And we did that pursuant to the order  

     4   of this Court to go out in good faith and try to make    

     5   this go away and this case settlement, and we did so in  

     6   good faith and we accomplished that to an extent.  And   

     7   we had to exchange information in those discussions that 

     8   were perceived at that time to be confidential           

     9   discussions, and in terms of furthering the settlement   

    10   dialogue.                                                

    11             Now, I'm almost arguing a motion in limine and 

    12   I don't want to do that but I'm trying to answer your    

    13   question, your Honor.                                    

    14             THE COURT:  Sorry I'm struggling with the      

    15   materiality and the proper balance between requests and  

    16   production.  And sometimes we focus on superficial sound 

    17   by time example.  And I think about Mr. Sam Jaksick's    

    18   tax return from 2012 and how it might be relevant        

    19   because that two could be the year in which the home was 

    20   sold, it could be basis or gains.                        

    21             MR. ROBISON:  Sure.                            

    22             THE COURT:  Who knows what those tax returns   

    23   show, but it's easy for me to contemplate the relevance  

    24   of the 2012 ‐‐                                           
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     1             MR. ROBISON:  It's here.                       

     2             THE COURT:   ‐‐ returns.  When was it          

     3   produced, though, because that would be an example of    

     4   something that should have been produced pursuant to the 

     5   May request, not a battle along the way, and then        

     6   produced sometime in January ten days after the request  

     7   was confirmed.                                           

     8             MR. ROBISON:  I don't mean to not answer your  

     9   question, I think I could, but counsel represents Mr.    

    10   Riley.                                                   

    11             THE COURT:  That's fine.                       

    12             MR. ROBISON:  And please let him give the      

    13   explanation, but what I do want to point out, your       

    14   Honor, they've predicated this motion to continue on the 

    15   document dump, really, the 526 which we resolved, and    

    16   16.010.                                                  

    17             16.010 is crucial.  This Court knows what they 

    18   have to do.  We know what they have to do.  And they     

    19   haven't done it.  They haven't told this Court according 

    20   to Nevada Revised Statute what it is that they need      

    21   other than this general net that goes out and tries to   

    22   collect everything that was ever done with any entity at 

    23   any time since 2006.  That's not fair.  16.010 requires  

    24   them to be specific, identify the need, and if we see    
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     1   that in the affidavit required by 16.01 ‐‐ 010, we       

     2   produce it, the continuance must be denied.  They forgot 

     3   the predicate.  They haven't complied with Nevada        

     4   Revised Statute on the very basis for their continuance. 

     5   Give us that affidavit, let us know specifically what it 

     6   is.  If there's a tax return in there, and it's right,   

     7   boom, it's produced, we defeat the continuance.  But we  

     8   haven't had that opportunity.                            

     9             What we've heard, your Honor, since November   

    10   26 is because we want it it's discoverable.  That's not  

    11   the law.  That's not the law.  And we're required under  

    12   Rule 16.1 to produce what's reasonably calculated to     

    13   lead to admissible evidence, Rule 26, and we've done a   

    14   good‐faith basis to do that, at least Todd individually  

    15   has.                                                     

    16             And these exhibits, your Honor, right now are  

    17   good to go to the jury.  They're good enough for their   

    18   experts, they're good enough for this jury, and we're    

    19   good to go.  And this is a case where we are prejudiced  

    20   if there's a continuance.                                

    21             This will never end.  There will never be      

    22   enough discovery for Wendy.  She'll keep looking for     

    23   something to justify what she contends that's not in her 

    24   amended petition.  What's in her amended petition, your  
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     1   Honor, are those five elements that we have thoroughly   

     2   and exhaustively conducted discovery about.              

     3             THE COURT:  I should hear from other counsel.  

     4   Mr. Lattin.  Thank you.                                  

     5             MR. ROBISON:  Thank you, your Honor.           

     6             MR. LATTIN:  Thank you, your Honor.  And I     

     7   represent the trustees so we have a little bit different 

     8   flavor on this.  And what I would like to do is go back  

     9   to prior to the time that the petitions were even filed. 

    10   And this takes us back to the April, May, 2017, time     

    11   period, before any litigation, before any petitions have 

    12   been filed.                                              

    13             We received a letter from a law firm in Las    

    14   Vegas by the name of ‐‐ well, it was Dana Dwiggins Freer 

    15   something, but it was Dana Dwiggins, it was counsel      

    16   prior to the ‐‐ my left, your right side of the table.   

    17   And during that discussion, there was a request for      

    18   documents, of which, prior to litigation, we said we     

    19   will get you whatever you need.  And there was a request 

    20   that came from that firm that was itemized in a letter.  

    21   And in response to that we provided 625 documents, or    

    22   maybe 675.  That was prior to litigation.  So when they  

    23   say 60 documents have been provided only this date they  

    24   neglect to tell you that there had been 675 documents    
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     1   produced before litigation even started.                 

     2             Moving forward, Dana Dwiggins for whatever     

     3   reason decides that she's no longer gonna be involved in 

     4   the case.  We get a letter from Mr. Spencer and Mr.      

     5   Johnson.  We get on the phone with them, and we say are  

     6   you aware that there have been documents produced?  No,  

     7   they didn't have them.                                   

     8             So in response to their request, we produced   

     9   the 625 or 75.  In addition, there had been more things  

    10   that had happened and more requests, so we produced 800  

    11   documents.  This, again, is prior to litigation.  So     

    12   there's 800‐and‐some‐odd documents that are produced     

    13   prior to litigation.                                     

    14             Moving forward then, we filed our petition,    

    15   which is a petition that is to, as counsel said, for     

    16   declaratory relief on the ACPAs we call them, all of     

    17   which are attached to the petition.  Our petitions are   

    18   thick.  They're ‐‐ and I'm sure your aware of it.  And   

    19   there's two petitions.  There's one for the issue trust  

    20   and there's one for the family trust.  And so we attach  

    21   all of the ACPAs, and we attached all of the             

    22   accountings.  Which is the ‐‐ is the disclosure          

    23   requirement in the State of Nevada.                      

    24             So prior to litigation and in connection with  
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     1   the original petitions, there are several thousands of   

     2   documents that have already been produced.  So any       

     3   suggestion that the duty to disclose by the trustees has 

     4   not been complied with is ‐‐ is simply incorrect because 

     5   there is all sorts of prelitigation disclosures.  So     

     6   that's one thing I want to point out to dispel this      

     7   concept that somehow there's be a document dump late in  

     8   the game.                                                

     9             I want to address the tax returns because you  

    10   specifically asked counsel about that.  First of all,    

    11   the tax returns were not requested of Sam Jaksick.  The  

    12   only way that the ‐‐ they became relevant is when        

    13   experts started to testify on tax issues.  And it        

    14   revolves around the Incline TSS transaction and why the  

    15   Tahoe house was transferred in late 2012 before 2013.    

    16   And in December, I had a conversation with counsel where 

    17   I said what are the tax returns relevant to?  And they   

    18   said they would show this tax ‐‐ their experts could     

    19   look at it from the tax standpoint.  So within ten days  

    20   we had produced those.                                   

    21             I might also comment that Kevin Riley at this  

    22   point in time is not a trustee.  He's an accountant      

    23   which is a different duty, and accountants are very ‐‐   

    24   they don't like to just disclose tax returns until they  
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     1   have an order.  So we had a recommendation from the      

     2   Discovery Commissioner, and we complied with that within 

     3   ten days.  So the tax returns didn't really become an    

     4   issue until December.                                    

     5             So your thought, which is a good question, is  

     6   why weren't they produced to begin with.  Well, they     

     7   didn't become an issue until after that.  The relevant   

     8   tax return from an estate standpoint is the estate tax   

     9   return which is a 706 which was produced early on and    

    10   it's as an exhibit.  So that's the explanation of the    

    11   tax returns.                                             

    12             THE COURT:  How do I begin trial with a        

    13   privileged log tendered to which there are potential     

    14   disagreements about the unilateral privileged decision?  

    15   How do I do that?                                        

    16             MR. LATTIN:  Well, all I can say is we         

    17   produced those documents without formal order.  We       

    18   contacted them and we said what is it that you're        

    19   looking for?  Some of this stuff is going to be          

    20   attorney/client privilege, we will provide a privilege   

    21   log.  So we made that privilege log, we worked to make   

    22   it available.                                            

    23             THE COURT:  But let's say that your decision   

    24   about privilege is different than the Court's decision   
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     1   on privilege, for example, any privilege involving       

     2   communications with Wendy that's in there.  How do I     

     3   resolve that while trial is underway?                    

     4             MR. LATTIN:  Well, I understand what you're    

     5   saying.  And I think your point is well taken that prior 

     6   to this time the Discovery Commissioner did indicate     

     7   that he would address the privilege log.  And we've      

     8   never had any communication with anybody regarding what  

     9   they feel is not privileged, I understand their          

    10   explanation, but we were available and ready to do that  

    11   and you can understand why there would be some           

    12   attorney/client issues that need to be resolved.  So we  

    13   put that together as quickly as we could without a court 

    14   order and ‐‐ and submitted it to them and heard nothing. 

    15   Until today.  So ‐‐                                      

    16             THE COURT:  What about this exchange between   

    17   Todd and Stan that did not result in an equal and        

    18   contemporary production to Wendy.                        

    19             MR. LATTIN:  I wasn't involved in that part of 

    20   the situation.  I think Mr. Robison was.                 

    21             THE COURT:  What about the settlement          

    22   agreement, how does it affect Wendy's beneficial         

    23   interests ‐‐                                             

    24             MR. LATTIN:  The settlement agreement is going 
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     1   to be produced as was promised today.  I have it in my   

     2   brief case and will produce it.                          

     3             I did want to address with the Court the ‐‐    

     4   there's lots of contingencies in that that's not ‐‐ and  

     5   it would ‐‐ and I believe would have to come back for    

     6   Court approve for the most part.  And there's a lot of   

     7   contingencies in it.  Nobody's going to be affected      

     8   without the Court looking at it and approving it.  So ‐‐ 

     9   and it's ‐‐ again, there's a lot of contingencies, and   

    10   for the most part, it addresses interests that Todd and  

    11   Stan have and not what Wendy has.                        

    12             There are some provisions in the settlement    

    13   agreement that take care of the grand kids, and provide  

    14   for funding of the grand kids.  So that is what I would  

    15   say.  But ‐‐ and we're not asking them to take that at   

    16   face value.  They were entitled to ask Todd about it and 

    17   we're going to produce it.                               

    18             We do think that there ought to be some        

    19   protections provided for the events surrounding the      

    20   settlement agreement and the settlement agreement itself 

    21   until we get ‐‐ until we get down the road and figure    

    22   out where this is gonna go.                              

    23             THE COURT:  When you say protections I'm not   

    24   sure what you're referring to.  I don't want to know the 
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     1   contents of the settlement if I'm an equitable claim     

     2   fact finder.                                             

     3             MR. LATTIN:  Well, what I can say is the Court 

     4   ordered us to a mediation.  We retained the services of  

     5   Mr. Enzenberger.  We spent three days with him.  It was  

     6   unsuccessful.  We continued the process.  And there's a  

     7   lot of discussions that go on and on there.  There's a   

     8   lot of discussions with each side of the table.          

     9             It puts a chilling effect on settlements and   

    10   mediations if they are entitled to inquire into what     

    11   happened.  What the discussions were, who was where, who 

    12   was involved, who ‐‐ how did we get to this provision.   

    13   So we are asking for the protections that are provided   

    14   under I think 48.109 which are mediation protections.    

    15             THE COURT:  Anything else, Mr. Lattin, before  

    16   I proceed?                                               

    17             MR. LATTIN:  No, that's it.                    

    18             THE COURT:  Mr. Hosmer‐Henner, do you have     

    19   anything to add?  Thank you.                             

    20             MR. HOSMER‐HENNER:  I can comment on the       

    21   exchange of documents between Todd and Stan that your    

    22   Honor requested.                                         

    23             THE COURT:  Please.  I just need to either     

    24   identify ‐‐ confirm or reject the suggestion there was   
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     1   this nefarious exchange to the intentional exclusion of  

     2   Wendy.                                                   

     3             MR. HOSMER‐HENNER:  There was no ‐‐            

     4             THE COURT:  I'm sorry, the concealment might   

     5   have been nefarious, I think, is a suggestion.  The      

     6   exchange between Todd and Stan is not suggestive as it   

     7   appears.                                                 

     8             MR. HOSMER‐HENNER:  Your Honor, let me start   

     9   by saying that to some extent, as you know, Stan's been  

    10   caught in the cross fire a little bit in this case and   

    11   we have been able to stay out of most discovery disputes 

    12   in part because of the way we handled discovery.         

    13             I don't believe there's been a single meet and 

    14   confer requested of me or any counsel for Stanley        

    15   Jaksick.                                                 

    16             With respect to those 30(b)(6) subpoenas, the  

    17   first important distinction is those are not documents   

    18   that were produced by Todd or Stan in any of their       

    19   capacities in which they are in this case.               

    20             Mr. Robison subpoenaed, I believe, and I'm     

    21   gonna get the numbers wrong so I apologize, and it's     

    22   more than a few, but about seven of Stan Jaksick's       

    23   entities 30(b)(6) subpoenas requesting documents and a   

    24   corporate deponent.                                      
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     1             At a hearing in front of Commissioner Ayres, I 

     2   made the argument that that would essentially subject    

     3   Stan to ten or more days of deposition because he'd be   

     4   the corporate deponent for most of those entities, and   

     5   that those documents could be produced through a less    

     6   burdensome source in the course of ordinary discovery.   

     7             Commissioner Ayres, I believe without          

     8   overruling or making a formal recommendation, indicated  

     9   that it was his position, and I feel strange not         

    10   addressing him directly here, but that it was his        

    11   position that those 30(b)(6) depositions were            

    12   potentially relevant, too early for him to say whether   

    13   they were relevant or not, so those could go forward.    

    14             I won't say in retaliation but certainly in    

    15   response, on behalf of Stan and on behalf we subpoenaed  

    16   and issued 30(b)(6) subpoenas for approximately 11 of    

    17   Todd's entities.  That would have meant that Todd would  

    18   have been deposed under oath for 15 days or something    

    19   ridiculous.                                              

    20             At the same time we objected strenuously to    

    21   the production of any of those documents from the        

    22   30(b)(6) entities on behalf of the 30(b)(6) entities.    

    23             The reason we objected is that they had no     

    24   relevance to the case.  They were from dissolved         
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     1   entities, there was no claim involving those entities    

     2   and, in fact, as your order about indispensable parties  

     3   indicates, even though there was a motion to join them,  

     4   they are still not indispensable or relevant to this     

     5   case.  So those 30(b)(6) entities objected.              

     6             In order to resolve the discovery disputes     

     7   what eventually happened is Mr. Robison and myself, and  

     8   I believe those were the only counsel involved, found    

     9   that the 30(b)(6) depositions were not productive, it    

    10   was not the best use of the parties' time or money.  And 

    11   rather than engage and have tit‐for‐tat depositions of   

    12   corporate deponents for 20‐some days, we would push the  

    13   burden of analysis and discovery on Kevin Riley and that 

    14   was mutually agreeable to both sides.                    

    15             There was no production of documents by the    

    16   30(b)(6) entities to Todd.  What happened was the        

    17   documents were extremely voluminous, would have to be    

    18   redacted, contained Social Security numbers, tax         

    19   identifiers for mostly tax records, and rather than      

    20   produce them, we objected to their production but said   

    21   we will agree to show them to you, and if you want or    

    22   feel that these are necessary for the case, you can meet 

    23   and confer with us or move to compel.  That offer was    

    24   never taken up.                                          

                                  66
�



     1             Subsequently, Kevin Riley discussed the fact   

     2   that he had disclosed and prepared some of those returns 

     3   during these depositions.  That issue was brought by     

     4   Wendy's counsel to Commissioner Ayres.                   

     5             Again, I objected to the point that those      

     6   documents were not relevant to the case, were            

     7   burdensome, and were not actually formally produced and  

     8   so those entities weren't involved, did not need to go   

     9   through the formal production and process in this        

    10   matter.                                                  

    11             Commissioner Ayres ‐‐ well, Commissioner Ayres 

    12   disagreed with me and, even though I respectfully        

    13   disagree with his position, on behalf of the ‐‐ of       

    14   Stanley Jaksick's entities, produced all of those        

    15   documents within, I believe, the next several days,      

    16   certainly within a week.                                 

    17             And these are the important things I want to   

    18   note.  There's no obligation to produce documents by a   

    19   nonparty in my interpretation of discovery rules         

    20   although Commissioner Ayres may disagree, to all parties 

    21   when they're shown to the subpoenaing party under        

    22   objection, there's no formal objection, and if anything  

    23   it's the responsibility of the other party to overcome   

    24   that objection and produce the documents to the rest of  
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     1   the parties.                                             

     2             Those documents were noticed and served upon   

     3   Wendy's counsel, there was never a follow‐up, not one    

     4   question about hey, were any documents received for      

     5   these pursuant to these subpoenas.  There was never a    

     6   meet and confer.  There were never separate subpoenas    

     7   issued by Wendy Jaksick's counsel to those entities.     

     8   And I don't believe, although I haven't gone through the 

     9   latest editions, that there is a single exhibit that has 

    10   been asked about in any deposition, or produced and      

    11   identified as an exhibit that is now been marked in this 

    12   case.                                                    

    13             So the question that ‐‐ the issue about those  

    14   documents is really a red herring and it goes to the     

    15   materiality of all discovery in this case.  If their     

    16   claim relates to a specific issue they should be able to 

    17   identify discovery with respect to that issue.  But we   

    18   can't have discovery for discovery sake under the idea   

    19   that there are documents that are going to be disclosed  

    20   because there is a duty to disclose documents.           

    21             This family had 30, 40 LLCs and entities, very 

    22   few of which have any relevance to this case.  And when  

    23   you're talking about pages, there's ‐‐ pages are an      

    24   elusory calculation for what is material discovery.  You 
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     1   can produce, excuse me, 4,000 pages of corporate records 

     2   that don't show a party anything, but one email that     

     3   can.  And what Wendy's counsel failed to show,           

     4   especially with respect to Stan, they're zero documents  

     5   that identify with respect to Stan, but in general in    

     6   this case is how any of the disclosed documents, any of  

     7   the documents that they have requested or claim that     

     8   they don't have are relevant to their actual pleadings   

     9   in this case.                                            

    10             THE COURT:  Thank you.  Mr. Connot, please do  

    11   not reargue what has been written or argued, but if you  

    12   have rebuttal or anything further you've heard in the    

    13   rule.                                                    

    14             MR. CONNOT:  I will certainly try to avoid     

    15   that, that's my intention.                               

    16             As to the outset, the counterpetition ‐‐       

    17   there's a whole time issue.  The counterpetition was     

    18   filed in January, not February.  We filed that           

    19   counterpetition in January of 2018 over a year ago,      

    20   okay?  They ‐‐ they make a big deal out of well, there   

    21   were 500 and some requests for production of documents   

    22   and we had to respond in three separate categories so    

    23   that makes it 1500.                                      

    24             I was dumb‐founded by that when they raised it 
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     1   in June, and I continue to be dumb‐founded by that.  if  

     2   Todd Jaksick has a document, is he saying I have that    

     3   document in my capacity as a trustee, so I don't know    

     4   that I have that document as an individual.  I mean, we  

     5   look at a category of documents and you say I'll respond 

     6   to that category, and say yes, here it is.  It doesn't   

     7   make any difference how he has that document.  He can't  

     8   insulate himself off when he's testifying and say well,  

     9   I didn't realize I had that document when I was looking  

    10   at it as an individual.  I knew I had it when I was      

    11   looking at it as a trustee, so I think the attempt to    

    12   somehow inflate those.                                   

    13             And then to say that there wasn't a meet and   

    14   confer.  Without rearguing or going through it, I laid   

    15   out the time line, served in May, responded to in late   

    16   June on behalf of the trustee, an extension requested    

    17   until July 16th by Todd as an individual, the letter's   

    18   sent on July 30th, not even the courtesy of a response,  

    19   follow‐up the week of August 13th, advised it's a        

    20   rolling production.  And as shown by the Motion to       

    21   Compel, the certification in which there's been          

    22   absolutely zero pushback on, we held a meet and confer   

    23   in early September.                                      

    24             So to say that there was nothing done until    
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     1   October?  No, we were hopeful as is encouraged by the    

     2   Court and the rules to work this out between counsel.    

     3   And instead, what do we get met with?  We get met with   

     4   stymie after stymie after stymie, so to say that somehow 

     5   those are not there.                                     

     6             And as far as the exhibits, first of all, it's 

     7   wholly disingenuous to stand here and say well, we had   

     8   the deposition exhibits marked, and there's only 55      

     9   additional exhibits.  As the Court noted, it's discovery 

    10   that's likely to lead, or materials that are likely to   

    11   lead to the discovery of admissible evidence.            

    12             And to say that in addition, in those          

    13   deposition exhibits that are not included in those 55    

    14   because those were, we received documents on January     

    15   31st for a deposition on January 30th, 1700 pages of Mr. 

    16   Todd Jaksick's documents that we attempted to drink from 

    17   five fire hoses, and analyze those documents so that we  

    18   could discuss several of those exhibits towards the end  

    19   going up to the 250 mark, our exhibits that were         

    20   introduced just in a deposition last Friday ‐‐           

    21             THE COURT:  I'm sorry, just slow the pacing    

    22   down ‐‐                                                  

    23             MR. CONNOT:  Sorry.                            

    24             THE COURT:   ‐‐ for our reporter.              
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     1             MR. CONNOT:  I'm sorry, for a deposition last  

     2   Friday.  You can throw something at me.                  

     3             So I mean, to stand here and say well, you     

     4   know, since they're not marking any additional exhibits, 

     5   then they must not need any of this material.            

     6             No, once again, we marked several of those     

     7   just out of the 1700 pages, that we are continuing to    

     8   review and analyze, over the weekend, early this         

     9   morning, we continue to look at those documents.  So you 

    10   can't simply say we're going to reserve those out.  And  

    11   as we've noted throughout, we reserve our rights to      

    12   designate additional exhibits from the recently‐produced 

    13   documents.                                               

    14             The discovery conference last Tuesday, Mr.     

    15   Robison advised that his client had boxes of documents   

    16   that he was reviewing, that there was being brought in   

    17   so he could review which were presumably some of those   

    18   documents that were produced on the 31st just last       

    19   Thursday.  But to have boxes of documents, to say that   

    20   we designated experts, you're able to designate experts, 

    21   ergo you don't have a problem then.                      

    22             We were under a time line.  We were required   

    23   to designate those experts by December 17th.  We didn't  

    24   have a choice but to designate experts.  Those experts   
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     1   also reserved their rights as documents were produced to 

     2   look at those and testify on those.                      

     3             THE COURT:  So is your greatest concern that   

     4   there are unproduced documents that will lead to         

     5   additional admissible evidence?  Or is your concern that 

     6   you just have this end‐of‐discovery production that      

     7   prevents you from drinking out of the discovery fire     

     8   hydrant and you just don't have time to ‐‐               

     9             MR. CONNOT:  Both.                             

    10             THE COURT:   ‐‐ both analyze, diagnose?        

    11             MR. CONNOT:  Both, your Honor.  And I will     

    12   tell you when it gets to the specific requests for       

    13   production of documents, and maybe before I go there, to 

    14   stand here and state that well, there's five claims in   

    15   the amended counterpetition, that's all that they get to 

    16   talk about.  They chose, the trustees filed petitions    

    17   seeking declaration and seeking approval of accountings  

    18   and ACPAs for transactions going back to early 2013.     

    19             So yes, there's a whole litany of issues, not  

    20   just limited to the claims in the counterpetition that   

    21   we allege, but also the claims that they're seeking      

    22   recourse which is primarily the equitable relief that    

    23   the Court has noted.  But if you go through some of      

    24   these categories, and I'm reading from the               
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     1   recommendation for order of January 23rd, 2019.          

     2             Category Number 50 of the Second Request for   

     3   Production of Documents.  Copies of all documents        

     4   reflecting the location, existence of and title to all   

     5   oil, gas or mineral interest, water interests and        

     6   royalty rights of any kind owned by the family trust on  

     7   Sam's date of death.                                     

     8             Commissioner Ayres found that he had to        

     9   produce those documents.  What do we get?  Last          

    10   Thursday, this is the response.  Category Number 50.     

    11   "To the extent documents are available showing ownership 

    12   at the time of Sam's death, those documents will be      

    13   produced."                                               

    14             When?  I don't know, your Honor.  We're ready  

    15   to commence trial.  Will be produced, that's what was    

    16   produced ‐‐ that's what was provided to us last          

    17   Thursday.                                                

    18             Go to Category Number 51.  To the extent       

    19   additional documents exist and can be located, other     

    20   than identified in the indexes" ‐‐                       

    21             THE COURT:  Please don't read so fast.         

    22             MR. CONNOT:  I'm sorry.  "Those documents will 

    23   be produced".  Appears, again, and that was asking again 

    24   about gas, oil or mineral interests.                     
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     1             Request Category Number 52 of the second       

     2   request.  "Copies of documents reflecting or evidencing  

     3   payments to family trust received due to oil, gas or     

     4   mineral interests."                                      

     5             "Those documents will be produced."            

     6             Category Number 53, similar example.  Once     

     7   again, evidencing payments ‐‐ oh, relating to the        

     8   transfer of title or ownership of any real or personal.  

     9   We got a litany of documents in relation to water rights 

    10   last Thursday, your Honor, stuff that we requested back  

    11   in May, back in May that they chose, as the Court has    

    12   noted, to make a strategic objection to those categories 

    13   of documents.                                            

    14             Category Number 76, read the same thing.  "all 

    15   bank statements, deposit slips, cancelled checks, check  

    16   registers and/or bank account reconciliations on any     

    17   account in the name of or held for the benefit of the    

    18   family trust, either in the name of the family trust     

    19   alone, or in conjunction with any person or entity at    

    20   any time during the relevant period."                    

    21             Todd was directed to produce those documents.  

    22   The response received last Thursday "Most of those       

    23   documents have been produced by Kevin Riley, or are in   

    24   the possession of the Kevin Riley".                      
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     1             Okay.  If they've been produced, okay, but now 

     2   apparently there's still documents that are ‐‐ that are  

     3   responsive to that request that are in the possession of 

     4   Kevin Riley?                                             

     5             It continues "To the extent any such documents 

     6   are in Todd's possession they will be produced".         

     7             Once again, when?  We're ready to start trial, 

     8   supposedly.  But yet, documents will be produced for     

     9   discovery requests served in May of 2018, that they      

    10   chose to object to, chose to stand on their own          

    11   objections.                                              

    12             Continuing, same set, Category Number 87.      

    13   "All documents reflecting any financial transactions of  

    14   any nature involving you in any capacity, your spouse,   

    15   or any of your children in the family trust during the   

    16   relevant time period."                                   

    17             Commissioner Ayres directed Todd Jaksick to    

    18   respond.  "Todd believes his wife was reimbursed for     

    19   expenses she paid relating to Sam's dog.  The search is  

    20   being conducted to locate documents relating to that     

    21   reimbursement."                                          

    22             Okay.  These are documents that they should    

    23   have looked at, they should have determined whether or   

    24   not they were responsive long ago.                       
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     1             Category 104.  Once again, upheld by           

     2   Commissioner Ayres.  "All documents including but not    

     3   limited to copies of any and all correspondences, cards, 

     4   notes, email correspondence, mobile, electronic social   

     5   media".                                                  

     6             And it continues on, "Delivery of any family   

     7   trust accounting".  This is in regards to the family     

     8   trust accountings that they want to say were delivered   

     9   to Wendy that they actually filed a motion on stating,   

    10   stating that she had waived her rights.  So we're asking 

    11   for those communications evidencing that.                

    12             The response to 104 "To the extent not already 

    13   identified and produced, Todd is attempting to locate."  

    14   Attempting, on the eve of trial, literal eve of trial,   

    15   he's now attempting to locate documents responsive to    

    16   that request.                                            

    17             Your Honor, it continues on throughout this    

    18   replete.  If you look at what they served on us last     

    19   Thursday, there's still several categories of documents  

    20   that are key that were part of our mission critical      

    21   request set forth in Commissioner Ayres' recommendation  

    22   and order entered on January 23rd.                       

    23             The Hascheff documents.  Okay.  Here's what    

    24   happened there, your Honor, as I explained earlier.  But 
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     1   what happened was is 34 banker's boxes of documents      

     2   that, first of all, they were unwilling when they        

     3   advised us they're available on a Monday, okay, Judge    

     4   Hascheff's deposition was set to be taken on the Friday  

     5   of that week, first, they were unwilling to even agree   

     6   to move the deposition.  They wanted someone to          

     7   apparently come up.                                      

     8             Unfortunately, I was called for jury duty.  I  

     9   was in voir dire on Monday and Tuesday of that week.  A  

    10   couple days later I flew up here, I went through 34      

    11   boxes of documents.  And, once again, drinking from a    

    12   fire hose, I way wildly overinclusive, to somehow say    

    13   that they produced 6,000 pages of documents, the actual  

    14   critical documents were less than that, but we should    

    15   not have had to jump even through the hoops for the      

    16   Hascheff documents.  And that's, once again, evidence of 

    17   hiding the ball and evasiveness.                         

    18             And then Jessica Clayton, to say that there    

    19   were ‐‐ there's 40 of these?  If you look at the         

    20   recommendation and order, there were 13 categories.  And 

    21   they want to say well, Commissioner Ayres only upheld a  

    22   hand full of those.  No, because it was only in response 

    23   to the motion to compel filed against Jessica Clayton,   

    24   despite the fact we served a notary demand, despite the  
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     1   fact we had a meet and confer on it, despite the fact    

     2   there was a response to the subpoena that objected to    

     3   producing notary journals which, by statute, by statute  

     4   of this state are open for public inspection?  I mean,   

     5   it was nothing other than a wholesale bad‐faith          

     6   objection to that subpoena.                              

     7             But once again, not only was the objection in  

     8   bad faith, they ‐‐ they purposely hid the fact that she  

     9   didn't even have the notary journals.  So yes several of 

    10   the categories as Commissioner Ayres noted in his        

    11   recommendation and order related to those notary         

    12   journals.  He aptly noted, you can't produce what you    

    13   don't have.  So yes, those were not upheld.  So to sit   

    14   here and try and remix around numbers and say well, only 

    15   a hand full of categories.  Well, those would have been  

    16   the categories that likely would have been upheld,       

    17   particularly given the statutory duty to produce the     

    18   notary journals, had she maintained those in accordance  

    19   with the law.                                            

    20             So you have a situation where they want to     

    21   talk about the 30(b)(6)s, and the documents that were    

    22   produced.  Well, I hear they're really not relevant.     

    23   Well, then why were they subpoenaing each other in this  

    24   litigation, your Honor?  There was simply no purpose so  
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     1   now they want to say they were serving on each other,    

     2   they're relevant, for irrelevant purposes?  They         

     3   certainly thought they were relevant.                    

     4             There's no duty for another party to join in a 

     5   subpoena unless they want to obtain additional           

     6   documents.  They chose to exchange documents pursuant to 

     7   those subpoenas amongst themselves.  They purposely      

     8   chose to do that.  They didn't advise Wendy.  They       

     9   didn't say oh, by the way, we've made this informal      

    10   agreement, so ‐‐ and they're both her fiduciaries at the 

    11   same time.  So you've got fiduciaries, you have got      

    12   discovery obligations ‐‐                                 

    13             THE COURT:  You have received those documents? 

    14             MR. CONNOT:  Within the last three weeks.  Not 

    15   six weeks ago, within last three weeks.  And Riley       

    16   didn't produce those as was represented.  Those were ‐‐  

    17   we discovered that during Mr. Riley's deposition on      

    18   January 4th, a month ago, is when we ‐‐when we were made 

    19   aware of that fact.  At the next discovery conference,   

    20   which I believe was January 8th, we brought the issue    

    21   up.  Commissioner Ayres directed them to produce those.  

    22   I believe they were produced possibly on Friday of that  

    23   week.  So we've had those about three weeks, your Honor, 

    24   the approximate 6,000 pages of documents that they       
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     1   produced amongst themselves.                             

     2             To say that the tax returns were not at issue? 

     3   The tax returns ‐‐ it was Category Number 58 of the      

     4   First Request for Production of Documents served in May  

     5   of 2018.  So to stand here and say they were not an      

     6   issue until December of 2018?  No, we asked for those.   

     7   They objected.  We attempted to follow up.  We all meet  

     8   and confer with the discovery requests.  They refused to 

     9   do it.  We filed a Motion to Compel in October.  And     

    10   then, once they are directed to produce the tax returns, 

    11   it takes them another ten days when we're under this     

    12   accelerated schedule.  We've had those tax returns for   

    13   about two weeks, your Honor, about two weeks.  And those 

    14   go directly to some of the issues, some of the issues    

    15   that were testified by previous deponents.               

    16             So yes, there's a lot of mission critical, a   

    17   lot of material information out there that we were       

    18   entitled to.                                             

    19             We asked about the 5th Amendment to the trust, 

    20   that they want to say despite the fact it hasn't been    

    21   affected by anything, well, the parties have all         

    22   operated as though it didn't exist, even though it is a  

    23   valid legal document that's out there?  And we had to    

    24   fight tooth and nail to even get that document.          
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     1             These are issues that directly affect Wendy's  

     2   interest as a beneficiary, directly affect her claims in 

     3   this case.  They chose, they made strategic decisions to 

     4   play those discovery games and withhold those documents. 

     5   Now they don't want to pay the price for it.  They can't 

     6   have it both ways, your Honor, they simply can't have it 

     7   both ways.  They want to say well, you know ‐‐           

     8             THE COURT:  Mr. Connot, will discovery ever    

     9   end.  No, let me ‐‐ because ‐‐                           

    10             MR. CONNOT:  That's a good question.           

    11             THE COURT:  Hold on.  You're about to embark   

    12   upon a four‐week process, I don't know that anybody      

    13   contemplates fact finding fatigue.  But if we're to      

    14   catch into the case and look at your request for         

    15   continuing discovery rights unique to Wendy and to the   

    16   exclusion of Todd and Sam, where are we a year from now? 

    17             MR. CONNOT:  Your Honor ‐‐                     

    18             THE COURT:  Where are we six months from now?  

    19             MR. CONNOT:  I ‐‐ very, very critical          

    20   question.                                                

    21             THE COURT:  Because I'm confident that no      

    22   matter what I do, whether I post a jury on Thursday or I 

    23   post a jury in six months from now that I'm going to     

    24   hear the exact same stuff, from you, you who are         
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     1   involved in the case.                                    

     2             MR. CONNOT:  Wherever we're at now, your       

     3   Honor, I don't know that ‐‐ once we have confirmation    

     4   that we have fulsome discovery responses.  I mean, I     

     5   think if there were any additional document discovery we 

     6   need, I think we could make that very narrow.  We would  

     7   be more than happy to participate with the discovery     

     8   Commissioner ‐‐                                          

     9             THE COURT:  I have.                            

    10             MR. CONNOT:   ‐‐ to narrow ‐‐ if we feel that  

    11   there are additional document discovery requests that we 

    12   would need to make, based upon what's been received just 

    13   in the last few weeks, as recently as last Thursday,     

    14   based on documents that we anticipate we will be         

    15   receiving, that are responsive to the request that       

    16   they've been ordered to produce, we would have no issue, 

    17   no issue whatsoever prior to propounding or requesting   

    18   any additional written discovery, to involve             

    19   Commissioner Ayres, and say here's what we think we      

    20   should be entitled to based on what we've termed the     

    21   document dump, but the recent document disclosure that   

    22   we think we're entitled to, likewise, with any           

    23   additional depositions that we think we would need to    

    24   take, we would have no issue whatsoever, not just simply 
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     1   noticing up depositions, but to have some preliminary    

     2   basis, some preliminary showing that yes, this is        

     3   something that should lead to additional deposition      

     4   testimony or redeposition of witnesses I think we should 

     5   be entitled to, once again, with the input of            

     6   Commissioner Ayres, whether or not we're entitled to     

     7   supplement our expert reports in that regard, but it's   

     8   certainly ‐‐                                             

     9             THE COURT:  But I've given Commissioner Ayres  

    10   in this case for six weeks.  There's not another case in 

    11   this district that has had the allocation of resources.  

    12             MR. CONNOT:  I understand.                     

    13             THE COURT:  And I'm saying this to you but     

    14   through you to your professional colleagues at the bar.  

    15             MR. CONNOT:  Yes.                              

    16             THE COURT:  I have no confidence.  And if I    

    17   extend this case, there's going to be agreement, there's 

    18   going to be economy, and there's going to be discovery   

    19   resolution.  I wish that I could find that.  That's      

    20   critical for me.  I will look at this side of the        

    21   courtroom and continue the case, but I am hearing this   

    22   exhaustive pull the wings off of every mosquito type of  

    23   discovery versus you don't get anything, nothing's wrong 

    24   and that is so knack to me, after the resources we've    
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     1   allocated, persuade me that it will make any difference  

     2   to continue this case because I think we're just going   

     3   to get more of what we're having.                        

     4             MR. CONNOT:  I think you will, your Honor,     

     5   from the first aspect, from the very first aspect, even  

     6   without reopening discovery, your Honor, the rights of   

     7   Wendy Jaksick to be given the discovery in the timely    

     8   fashion in which it should have been given.              

     9             THE COURT:  Here's why I asked the question.   

    10   Because maybe I push this jury into the following        

    11   Thursday instead of this Thursday.  I don't know what    

    12   the remedy is.  I'm very troubled by what appears to be  

    13   an eve of trial production, I've expressed that.         

    14             MR. CONNOT:  Understood.                       

    15             THE COURT:  But the remedy that you're         

    16   proposing is two years back more discovery ad infinitum, 

    17   that's what I'm hearing from you, and it's the second I  

    18   continuance in this case to try and to get five          

    19   professional calendars together along with the Court's   

    20   we're not talking about a minor event.                   

    21             MR. CONNOT:  Understood.                       

    22             THE COURT:  We're talking about another        

    23   million dollars of fees between now and next February of 

    24   2020.  And I'm feeling some equity against your client   
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     1   based upon the last production, but I can't then over    

     2   compensate against this side for what appears to be just 

     3   this ‐‐ just this endless discovery energy that's not    

     4   resulting from where I sit, impalpable material harm,    

     5   it's just the universe of information may be out there.  

     6             MR. CONNOT:  Quite frankly, your Honor, had we 

     7   had appropriate discovery responses months ago, we       

     8   wouldn't be in this situation.  This is not a situation  

     9   that Wendy created with having that situation, but ‐‐    

    10   you also have a situation where she is clearly being     

    11   prejudiced with this literal document dump, documents    

    12   that, once again, they chose, they chose what they were  

    13   gonna disclose that apparently selected supported        

    14   theirs, and so now we have this prejudice.               

    15             THE COURT:  I understand I began with that.  I 

    16   acknowledge that because they strategically decide I'm   

    17   trying to figure out the remedy.  I am so troubled by    

    18   the fact that Thursday night you got a response that     

    19   says we'll produce it when we find it, discovery's       

    20   ongoing.  I agree with you, that's not the way we        

    21   prepare for trial.                                       

    22             What's the remedy?  Because the remedy looks   

    23   really unpleasant to me, which is just more of this for  

    24   another six to 12 months.                                
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     1             MR. CONNOT:  And you know what?  Had we had    

     2   the discovery, wendy is the one that would be here       

     3   wanting this trial.  But I don't know that holding the   

     4   jury off for another five or six or seven days, when we  

     5   still don't even know if we have the responsive          

     6   documents, I mean, I would be prepared to do very        

     7   limited ‐‐                                               

     8             THE COURT:  I don't know if your responsive    

     9   documents are relevant to the claims before me and the   

    10   jury or whether you're just trying to ‐‐ they're pronoun 

    11   you is not to you, personally, but ‐‐                    

    12             MR. CONNOT:  No, I understand.                 

    13             THE COURT:   ‐‐ just fishing out there to see  

    14   what might be snagged.                                   

    15             MR. CONNOT:  No, your Honor, I'm talking about 

    16   the responsive documents even just to the January 23rd   

    17   recommendation and order ‐‐                              

    18             THE COURT:  I understand.                      

    19             MR. CONNOT:   ‐‐ regarding my discovery        

    20   requests.                                                

    21             THE COURT:  One of the reasons ‐‐ let me       

    22   finish.                                                  

    23             MR. CONNOT:  Okay.  Sorry.                     

    24             THE COURT:  When this court engages and        
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     1   appears to interrogate it's a good signal I'm            

     2   struggling.                                              

     3             MR. CONNOT:  I know.                           

     4             THE COURT:  Because it's not clear to me.      

     5   Because when Commissioner Ayres says produce it and they 

     6   say we're gonna produce on Thursday night, that's a      

     7   problem for them and not for you.  But I'm just trying   

     8   to figure out which of those ordered productions are     

     9   going to tilt this case, and which are just part of the  

    10   unnecessary energy in this case.                         

    11             MR. CONNOT:  Fully responsive documents to the 

    12   January 23rd recommendation and order, your Honor, fully 

    13   responsive documents at a minimal, okay?  Time for us to 

    14   digest and review and get those to our experts so that   

    15   they can determine whether or not they need to issue     

    16   supplementary reports.  And that's not something ‐‐ I    

    17   mean, they're busy people as well.  I can't simply       

    18   receive documents 48 hours from now, on February 6th,    

    19   and call up three separate professional experts and say  

    20   digest these documents, formulate expert opinions, issue 

    21   expert reports, I'm certain that counsel over here would 

    22   like the opportunity to depose them on those narrow      

    23   issues, but even if they don't, that's not something     

    24   that's gonna happen in just a matter of days,            
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     1   unfortunately, as much as I would like that to happen,   

     2   your Honor, as much as I wish that could happen, that's  

     3   gonna happen in days, with additional discovery.         

     4             THE COURT:  I get it Commissioner Ayres        

     5   ordered the production of something, they unwisely       

     6   objected to it, Commissioner Ayres corrected it, and it  

     7   hasn't been produced, that truly is something I want to  

     8   consider to avoid prejudicing.  But part of this total   

     9   energy of the case comes back to the way it's been       

    10   litigated on behalf of Wendy.                            

    11             The volume here that's just been presented to  

    12   me, go back to that 108‐page motion that was filed.  If  

    13   that indicates the type of broad‐based litigation plan   

    14   that's ‐‐ makes it difficult for me to give what you     

    15   deserve but deny that you want, that's my struggle.      

    16             MR. CONNOT:  I ‐‐ you know, once again, your   

    17   Honor, with additional discovery what we put in the      

    18   request for relief, certainly, I think ‐‐ I think it     

    19   makes sense at some level, but if the Court simply says  

    20   look, I'm going to ‐‐ I mean, at a bare minimum, at a    

    21   bare minimal, I think it ‐‐ there needs to be some sort  

    22   of a continuance for Wendy's rights not to be            

    23   prejudiced, to review the documents that have been       

    24   produced, to have them confirmed and say as to each of   
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     1   those categories that were ordered there are no further  

     2   responsive documents.  Give Wendy's experts an           

     3   opportunity to supplement their reports in a timely      

     4   fashion.  Give them the opportunity to pose them.        

     5             If there is some left‐field issue that arises, 

     6   your Honor, and it appears that we might need to issue a 

     7   hand full of additional discovery requests, and I truly  

     8   believe it would be a hand full, I mean, I'm talking     

     9   less than 20 or 25, maybe even less than ten, I don't    

    10   even know that we would need those, or the possibility   

    11   of a deposition or a redeposition of critical witnesses, 

    12   then we would be fully prepared that in order ‐‐ before  

    13   that even happened, that we would have to make a showing 

    14   to the discovery commissioner as to why that's necessary 

    15   before discovery was reopened in any fashion.            

    16             I understand the Court's concern.  I would     

    17   have those concerns as well.  But ‐‐ and I understand    

    18   the concerns about having some wholesale opening of      

    19   discovery.  I mean, it's a request for relief that we    

    20   thought made sense but I also appreciate the Court's     

    21   concerns on, you know, where does it end and where does  

    22   the case stop?  We just simply want, A, the discovery to 

    23   which even the discovery commissioner's indicated, and   

    24   now is part of the order of the Court affirming it       
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     1   because there was no objection, that there has been a    

     2   fulsome response to those, an opportunity to digest it,  

     3   an opportunity for the experts to potentially issue      

     4   supplemental reports, at a bare minimum, your Honor.     

     5             THE COURT:  So let me ‐‐ I want one of you to  

     6   choose who's going to respond, I don't want three        

     7   successive arguments.  That's the most compelling point. 

     8   We asked for documents, they objected, Commissioner      

     9   Ayres said no, you need to produce them, and on Thursday 

    10   night, oh, we're going to produce them when we can.  If  

    11   that is ‐‐ if that's what happened, you're looking at a  

    12   continuance of some time, because you can't choose to    

    13   object, to be ordered to produce and then have no time   

    14   ‐‐ not enough time to produce.                           

    15             MR. ROBISON:  May I respond?  I'd like to just 

    16   ask counsel, with the Court's permission, which response 

    17   he was reading from.  Our first supplement or our        

    18   second?                                                  

    19             THE COURT:  That's a fair question.  Please go 

    20   ahead.                                                   

    21             MR. ROBISON:  May I see it?  I want to see the 

    22   one you're reading on.                                   

    23             MR. CONNOT:  This was the recommendation and   

    24   order.  I didn't have a hard copy.                       
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     1             MR. ROBISON:  You were reading our answers.    

     2             MR. CONNOT:  Correct.  Right here, sir.        

     3             MR. ROBISON:  No, no.  I know what I want to   

     4   read.                                                    

     5             THE COURT:  I think there is a motion in       

     6   limine, I know the quality of technology.                

     7             MR. CONNOT:  Go where you want.                

     8             THE COURT:  When you are arguing you're        

     9   reading from a hard copy.                                

    10             MR. CONNOT:  No, no, no, I'll show you what I  

    11   have.                                                    

    12             THE COURT:  I saw it in front of you.          

    13             MR. CONNOT:  I had ‐‐ I had ‐‐ this was I had  

    14   Commissioner Ayres' recommendation and order.            

    15             MR. ROBISON:  He was reading our answers.      

    16             THE COURT:  So can you just confirm Mr.        

    17   Robison's question.                                      

    18             Let's go off the record for a moment, Ms.      

    19   Reporter.                                                

    20                        (Short break.)                      

    21             THE COURT:  Mr. Robison.                       

    22             MR. ROBISON:  Thank you, your Honor.           

    23   Counsel's been kind enough to show me on his pad the     

    24   supplemental response that we made on behalf of Todd.    
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     1             I want to go back and just repeat what         

     2   happened.  On Tuesday, I told the discovery              

     3   commissioner, in light of his recommendation, we would   

     4   first file a supplement identifying for counsel what     

     5   documents we had already produced, with Bates numbers,   

     6   that were responsive to the categories the Discovery     

     7   Commissioner recommended.                                

     8             And I addressed all categories in that first   

     9   supplement saying we will produce these others.  The     

    10   next day we produced those others.                       

    11             In a second supplement to the commissioner's   

    12   recommendation in which we said here are the documents   

    13   identified, knowing that there was a time crunch, we've  

    14   put them in the drop box, although all counsel that the  

    15   1700 pages of responsive documents that I said would be  

    16   produced, were being produced, and were in the drop box  

    17   with each document associated with a specific category.  

    18             The next day we appeared at the deposition of  

    19   Todd and we handed a flash drive to all counsel of the   

    20   documents produced.  So the reading of this in terms of  

    21   we will produce is true, but he didn't read from the     

    22   next day's supplement in which we did produce.           

    23             THE COURT:  So I want to confirm something and 

    24   it's important to me.  If a request was made, to which   
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     1   there was an objection.                                  

     2             MR. ROBISON:  Yes.                             

     3             THE COURT:  And the objection was not          

     4   sustained, and you were ordered to comply with the       

     5   original, correct?                                       

     6             MR. ROBISON:  Correct.                         

     7             THE COURT:  Is there still outstanding         

     8   production to be made because of the delays caused by    

     9   the objection that was not sustained?                    

    10             MR. ROBISON:  No.  And maybe.  May I explain?  

    11   No, we have complied with the Discovery Commissioner's   

    12   recommendation and produced the documents responsive to  

    13   the categories that he recommended we produce documents  

    14   for.                                                     

    15             However, Wendy's counsel has taken the         

    16   position that even though they suggested the 88 RFPs     

    17   mission critical, they did so in their letter saying     

    18   these are critical for mediation.  We will not withdraw  

    19   our demand that all 526 be honored.  And that's an       

    20   important distinction because we still have their        

    21   position that we must answer all 526 before, even though 

    22   the Commissioner has adopted the 88 mission critical     

    23   requests and taken 55 of those and said respond, which   

    24   we did.  I hope that explains what happened.             
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     1             THE COURT:  It does.  I understand there is a  

     2   reserved number of requests that Ms. Wendy still         

     3   maintained.                                              

     4             MR. ROBISON:  The 1700 pages was produced in   

     5   the drop box Thursday night.  We know that's shortly     

     6   before trial, we do, with six days after the             

     7   commissioner recommended that we do that.  And we went   

     8   and we looked for documents and we produced what we      

     9   thought was responsive to the categories highlighted by  

    10   the commissioner.                                        

    11             THE COURT:  So has your client produced all    

    12   requested documents related to oil, mineral, gas, water  

    13   royalties?                                               

    14             MR. ROBISON:  I'm not sure.  The only          

    15   identification of mineral rights on the preliminary      

    16   title reports to the various deeds.  I'm not sure        

    17   whether we produced preliminary title reports to refer   

    18   to mineral rights, but other than that we have nothing.  

    19             With regard to royalties we've told them we    

    20   have nothing.                                            

    21             With regard to water rights we've told them    

    22   that we basically produced what we have.  However, I     

    23   should point out that is available at the state          

    24   engineer's office, and that was proven Friday when Mr.   
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     1   Spencer interrogated Todd Jaksick for about three hours  

     2   on the documents they got from the state engineer's      

     3   office on which of these entities had various levels of  

     4   water rights, vested, certificated, permitted, and that  

     5   in and of itself is quite a study as to what you have in 

     6   those different distinctions, but that was covered at    

     7   length Friday, I'd say for three hours, with Todd with   

     8   regard to public documents that were always available to 

     9   Wendy.                                                   

    10             THE COURT:  So your position is that of the    

    11   requested documents that Commissioner Ayres told you to  

    12   produce, they've all been produced.                      

    13             MR. ROBISON:  Yes, sir.  That would be Todd    

    14   Jaksick's testimony before this Court under oath.        

    15             And I just have a few other remarks, just.     

    16   The accusation that we did not tell them that Jessica    

    17   did not have notary books is untrue.  We responded to    

    18   that Subpoena Duces Tecum with two pages of the only     

    19   notary book she had, and redacted, I think, Stan's       

    20   signature on one of them, but we produced the only ones  

    21   she had in response to the subpoena.  So that should be  

    22   clear.                                                   

    23             And finally, I know the Court knows the drill  

    24   on Pierre Hascheff.  Yes, we produced 34 boxes of        
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     1   documents on Monday before his deposition.  Yes, we      

     2   agreed to continue the deposition.  Yes, they picked the 

     3   date that was convenient for them to continue or to take 

     4   the deposition of Pierre Hascheff, and they did, after   

     5   having looked at all 34 box of documents on a date that  

     6   they selected.  And so they took Pierre Hascheff's       

     7   deposition, after having full access to 34 boxes, after  

     8   having asked for 6,000 pages of being produced, and then 

     9   we set the deposition.  My bad, we should have done that 

    10   before, but Pierre Hascheff was deposed after they had   

    11   plenty of time with those 6,000 pages that they          

    12   requested.  Just wanted to clarify that, your Honor.     

    13             THE COURT:  Counsel, tomorrow we are going to  

    14   begin with arguments on pretrial matters.  I've read     

    15   lots of moving papers.  And we're going to begin ‐‐ the  

    16   proper term from the discovery commissioner, we're going 

    17   to begin with the mission critical issues, and we'll     

    18   float our way down to what appear to be routine or easy  

    19   to resolve, beginning with Todd and Stan and them        

    20   individually and as trustees, if you could pick one      

    21   pretrial issue that you wanted to persuade the Court in  

    22   your favor, what would it be?                            

    23             MR. ROBISON:  Directed verdict.  Other than    

    24   that?  Sorry.                                            
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     1             MR. CONNOT:  I think we do that at pretrial.   

     2             MR. ROBISON:  I'm ‐‐                           

     3             THE COURT:  Yeah, I'm trying to figure out how 

     4   to triage the arguments tomorrow, because we're ‐‐ our   

     5   time is going to expire before the arguments expire, and 

     6   so I want to start with the easiest issues, and I spent  

     7   a lot of time looking at the exclusion of experts and    

     8   decisional authorities relating to ultimate issues of    

     9   law and instructing the jury, I'm just trying to figure  

    10   out how you allocate the priority versus the way I       

    11   allocate the priority.                                   

    12             MR. ROBISON:  May I answer that question on    

    13   behalf of Todd?  Individually.  I think that Court's     

    14   disposition of what experts can testify, if at all, on   

    15   what limited areas is crucial.  That has a trickle‐down  

    16   effect.                                                  

    17             I would then suggest that the motion           

    18   concerning nonretained experts might be taken second     

    19   because that has a lot to do with the scheduling of the  

    20   witnesses and the scope and nature of their testimony.   

    21             And third, I would say that the only remaining 

    22   really important one is the prior bad act motion.        

    23             THE COURT:  Anything to add before I turn to   

    24   Ms. Jaksick?                                             
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     1             MR. LATTIN:  No, I agree with that assessment. 

     2             THE COURT:  What would be your priority?       

     3             MR. LATTIN:  Your Honor, if I may?             

     4             THE COURT:  I wanted to listen to you, so will 

     5   you pause just a minute in consultation?                 

     6             MR. LATTIN:  The motion in limine regarding    

     7   the sub, I think, also needs to be decided from the      

     8   trustee standpoint.                                      

     9             THE COURT:  So I haven't seen ‐‐ I saw a       

    10   motion in limine in which there was a kind of ‐‐ I think 

    11   it was a tell to me that there might be a resolution in  

    12   works, but if you filed a motion in limine just recently 

    13   on excluding a completed settlement I haven't read it.   

    14             MR. ROBISON:  Well, we filed a general motion  

    15   in limine saying precluding discussions about            

    16   settlement.  They did as well.                           

    17             THE COURT:  I saw that.                        

    18             MR. ROBISON:  We're on the same ‐‐ I think     

    19   we're asking for the same relief on that.                

    20             Then we settled ‐‐ the day we're supposed to   

    21   file our motions in limine with Stan, the next day we    

    22   filed a supplemental motion in limine saying keep any    

    23   reference to that settlement out of the trial of this    

    24   matter.                                                  
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     1             THE COURT:  I haven't read that yet.           

     2             MR. ROBISON:  I apologize.                     

     3             THE COURT:  Okay.  So those are the first four 

     4   issues.                                                  

     5             MR. CONNOT:  And we filed ‐‐                   

     6             MR. LATTIN:  We have an opposition.            

     7             MR. CONNOT:  Yeah, we filed a brief ‐‐ we      

     8   filed an opposition this morning as well to that, as     

     9   well as that.                                            

    10             THE COURT:  Your capacity ‐‐ just let me       

    11   finish.  I'm looking at nine attorneys, and you are      

    12   churning furious work.  You all understand there's a     

    13   limit to what a single judge can do with the onslaught   

    14   of nine attorneys contributing.                          

    15             You will get my very best efforts for a fair   

    16   trial, but none of you will receive a perfect trial, and 

    17   you acknowledged that theme, you start talking about     

    18   filing opposition that I spent the entire day today out  

    19   of court after my criminal calendar reading a motion to  

    20   continue.                                                

    21             You can make whatever choices you want, but    

    22   you can not direct the Court's consequences.  And I will 

    23   sleep this week.                                         

    24             MR. CONNOT:  Understood, your Honor.           
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     1             THE COURT:  So if there's a settlement motion  

     2   and opposition, I haven't seen it.                       

     3             MR. CONNOT:  Okay.  But I don't disagree that, 

     4   I think that's one that, you know, is an important one   

     5   so the experts, the nonretained experts, the prior bad   

     6   acts, and the issue involving the particular settlement  

     7   group, and I think particularly, since the Court has     

     8   taken those up in the morning, I'm not casting           

     9   dispersions here, but we've been promised a settlement   

    10   agreement and it's almost 5:00 on Monday, I mean, I'd    

    11   like to get a copy of it before we leave the courtroom   

    12   today, in order to give a cogent, you know, argument     

    13   tomorrow.                                                

    14             THE COURT:  He'll give it to you.              

    15             MR. CONNOT:  I would say the motions in limine 

    16   those are ‐‐ those are the critical ones.                

    17             THE COURT:  So right now I'm wrestling on the  

    18   continuance request, but then I'm prepared for experts,  

    19   I've read the moving paper on the experts already read,  

    20   decisional authorities we'll take arguments on experts,  

    21   nonobtained experts, prior bad acts, and then the        

    22   settlement issue.  And then we'll flow through what      

    23   appears to be other issues of diminishing portion.       

    24             MR. ROBISON:  And you included in there the    
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     1   motion and nonretained experts.                          

     2             THE COURT:  Yes.                               

     3             MR. ROBISON:  That's number?                   

     4             THE COURT:  That's number two.                 

     5             MR. ROBISON:  Yes.  Thank you.                 

     6             THE COURT:  When we ‐‐ I haven't made a        

     7   decision on the continuance, but just accept my words    

     8   for what they are at the moment.                         

     9             When we see a jury, before voir dire begins,   

    10   one of the first or second questions of voir dire before 

    11   we populate the box, I will tell the members of our      

    12   community how long trial's going to take, and I'm going  

    13   to tell them that the attorneys have told me trial is    

    14   anticipated to take X number of days.  We're wrong more  

    15   often than we are right, but now that we are in the week 

    16   of trial give me your best guess as to legal claims, how 

    17   long we'll keep this jury.  Whoever wishes to respond    

    18   first will do so.                                        

    19             MR. ROBISON:  Your Honor, if we get a jury     

    20   Thursday morning, it will be our preference that all     

    21   opening statements be given on the same day, hopefully   

    22   Friday.  I think we can pick a jury in one day.          

    23             A lot of ‐‐ a lot of issues to ask about       

    24   trusts, frenching, piercing for Judge Hascheff, et       
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     1   cetera.  But I think we're obviously going to get a jury 

     2   by the end of the day Thursday.  Now, that's my hope.    

     3   Opening statements are Friday.  They, I think, are going 

     4   first with regard to the amended petition.  In my mind   

     5   there's about five key percipient witnesses and experts. 

     6   I think we can get it done and to the jury in six days,  

     7   with jury instructions hopefully settled.                

     8             THE COURT:  Yes.                               

     9             MR. ROBISON:  Maybe seven.                     

    10             THE COURT:  I have more to say about jury      

    11   instructions at the right time.                          

    12             MR. ROBISON:  Yeah.                            

    13             THE COURT:  Not because I'm going to push that 

    14   burden back on all of you what was delivered to us is    

    15   just unmanageable and so I will have to figure out a way 

    16   to resolve those instructions to get it done.  Do you    

    17   agree, six trial days with the jury?                     

    18             MR. CONNOT:  I think ‐‐ I think that would be  

    19   very optimistic, your Honor.  And just if I could back   

    20   up once to the ‐‐ the sort of critical pretrial stuff,   

    21   particularly if it's going to come up in voir dire, and  

    22   I think that's been one of the oppositions, the motion   

    23   in limine regarding Judge Hascheff, whether or not he's  

    24   referred to as judge, I think that's not as critical as  
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     1   the other one, but certainly one that needs to be        

     2   resolved prior to voir dire at least.                    

     3             You know, we've got Kevin Riley, you know, in  

     4   regards to the accountings, and while the accountings    

     5   themselves and the approval is an equitable issue, we're 

     6   talking several years worth of issue of disclosure and   

     7   whether or not Wendy was adequately ‐‐ you know, the     

     8   disclosures that were made by him, I think that there's  

     9   a significant amount of testimony and disclosures that   

    10   were or were not made by Todd and/or Stan.  I anticipate 

    11   that, you know, Mr. Riley can take a day, Todd can take  

    12   a couple days, I mean, I think six days of trial to give 

    13   that to the jury, I think we're talking more like 10 to  

    14   12 trial days.                                           

    15             THE COURT:  Thank you, counsel.  We will see   

    16   everybody at 9:00 in the morning.                        

    17             MR. ROBISON:  Thank you, your Honor.           

    18             THE COURT:  Court will be in recess.           

    19             (Proceeding continued until February 5, 2019,  

    20   at 9:00 a.m.)                                            

    21                           ‐‐‐o0o‐‐‐                        

    22                                                            

    23   

    24   
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     1                                                            
         STATE OF NEVADA )                                        
     2                                                            
         COUNTY OF WASHOE)                                        
     3   
                      I, JULIE ANN KERNAN, official reporter of   
     4   
         the Second Judicial District Court of the State of       
     5   
         Nevada, in and for the County of Washoe, do hereby       
     6   
         certify:                                                 
     7   
                      That as such reporter I was present in      
     8   
         Department No. 15 of the above court on Monday,          
     9   
         February 4, 2019, at the hour of 1:00 p.m. of said day,  
    10   
         and I then and there took verbatim stenotype notes of    
    11   
         the proceedings had and testimony given therein upon the 
    12   
         Opening Statements of the case of In the Matter of the   
    13   
         Administration of the SSJ'S ISSUE TRUST & SAMUEL S.      
    14   
         JAKSICK, JR. FAMILY TRUST, Case Nos. PR17‐00445 &        
    15   
         PR17‐00446.                                              
    16   
                     That the foregoing transcript, consisting of 
    17   
         pages numbered 1 through 104, both inclusive, is a full, 
    18   
         true and correct transcript of my said stenotype notes,  
    19   
         so taken as aforesaid, and is a full, true and correct   
    20   
         statement of the proceedings of the above‐entitled       
    21   
         action to the best of my knowledge, skill and ability.   
    22   
         DATED: At Reno, Nevada, this 17th day of February, 2021. 
    23   
                                 /s/ Julie Ann Kernan             
    24                          ___________________________       
                                 JULIE ANN KERNAN, CCR #427       
                                  105
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-o0o-

 

THE COURT:  We're on the record in PR17-0445.  

All counsel are present.  I am prepared to announce my 

decision on the continuance request.  Before doing so, 

does any attorney wish to be heard? 

MR. ROBISON:  It depends on what your ruling 

is.  

THE COURT:  I wore my special Kevlar robe 

this morning.  This spot in the transcript will begin the 

Court's oral pronouncement.  

I find that I'm generally opposed to trial 

continuances because my experience is that hard-working 

lawyers, in good-faith, put water on the hottest fires.  

They are required to triage the hottest fires.  And a 

firm trial date makes the attorneys accountable to the 

claims they make, the claims they defend and the 

attention they devote to trial preparation.  

My goal, and hopefully my style, is to say 

what I mean on the bench.  I don't make hollow threats 

about my intentions.  I don't disingenuously say any 

intentions.  And I also believe that a trial judge must 

do the right thing as opposed to simply being right.  On 
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occasion, even though I dislike doing so, I must modify 

my position as justice requires.  

My observation in this case is critical of 

pretrial processes.  There are some discovery disputes 

which could affect the fairness of trial.  I should note 

parenthetically that I have observed the parties working 

diligently in good faith over the last few weeks.  

I'm just bedevilled by the discovery disputes 

because my overarching responsibility is to enforce the 

rules so that disputes can be resolved.  According to 

rule one, we often give work -- we apply words to rule 

one, but we don't animate those words with as much 

meaning as I would hope.  

My responsibility is to provide a just, 

speedy and inexpensive resolution to disputes, but that 

is an aspirational goal impossible to reach without 

counsel's partnership.  I don't suggest for a moment that 

counsel should abdicate their zealous advocacy role.  But 

we can never realize the just speed and inexpensive 

resolution unless counsel are equally motivated by that 

purpose.  And discovery is self-regulating mostly.  Every 

discovery decision has its risks.  And here, I see risks 

taken and not vindicated on both sides of the courtroom.  

The aspirational purpose of Rule 16, 
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according to from the rule itself, is to expedite the 

disposition of a dispute, establish early and continuing 

control so the case will not be protracted for lack of 

management, discourage wasteful pretrial activities, 

improve the quality of trial through more thorough 

preparations, and finally, to facilitate settlement.  

I acknowledge that there were some delays 

from the time the petition was filed until the case 

really ramped up in this fall.  But as I move past some 

of those delays brought to the Court's attention by Todd, 

Wendy propounded in May voluminous, overbroad discovery 

in some respects.  It was not narrowly tailored, it 

created burdens, and the recipient attorneys were 

justified in their concern about the discovery sought.  

But after some delay of about two months, 

Todd -- and I refer to him by the first name, sometimes 

trustee, sometimes individually -- he responded to those 

overbroad burdensome requests with standard formulaic 

objections.  And at this moment, the parties have a 

choice to work together to vindicate the meet and confer, 

a reconciliation opportunity that existed or to double 

down, become encroached and to seek judicial 

intervention.  

And the parties chose an unwieldily, lengthy 
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mechanism for resolving their discovery disputes.  They 

were unable to resolve their differences and tendered the 

questions to the Court.  And that decision now has some 

consequences that I hope neither side will like.  

Wendy filed a motion to compel.  The 

discovery commissioner is responsible for discovery 

disputes for 15 separate departments in this judicial 

district.  He made a heroic attempt to assist but was 

limited in his ability to provide full-time attention to 

this dispute.  

He directed Wendy to identify 

mission-critical categories and in good faith, Wendy 

narrowed her more than 500 categories to 95 that she 

considered essential.  She also preserved her argument 

that the additional 428 categories remained relevant the 

next day, but she did deliver a narrow mission-critical 

list on December 26th.  There were still disagreements 

about whether there would be production based upon a 

waiver of the reservation, whether the reservation was 

appropriate.  

In any event, in January, 100 of 333 document 

requests made to Mr. Riley were ordered produced.  There 

are two ways to look at that.  Either two-thirds of the 

requests to Mr. Riley were overbroad and inappropriate, 
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or one-third of the objections were inappropriate and 

should not have been made.  

On January 23rd, almost seven months after 

Wendy's first production request, Commissioner Ayers 

denied 33 of 95 mission-critical categories and ordered 

some degree of production regarding the remaining 62 

categories.  

After this Court joined an additional three 

parties, Wendy requested enforcement of 21 categories.  

Commissioner Ayers denied her request as to 13 but 

ordered some form of production with regard to eight 

categories.  Thus, by my rough calculation, Counsel, with 

a slight margin of error, it appears to me that 

Commissioner Ayers denied 48 categories of Wendy's 

production requests and granted 70 categories in some 

fashion.  

As to the remaining categories that Wendy 

reserved, Commissioner Ayers stated at page four, lines 

25 and 26:  The Court is constrained to deny the motion, 

deny the motion to compel, but he did not consider the 

many merits of those remaining categories or the 

objections.  He based the denial of four things.  

Number one:  The individual categories appear 

to be problematic.  A limitation on the number of 
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categories is necessary in light of the pending trial 

date.  And in consideration of underlying NRCP 26B2 and 

NRCP 26C, Commissioner Ayers was not satisfied that the 

motion to compel addressed each of the disputed requests, 

and he concluded with noting his own limited resources as 

the discovery commissioner.  

By my rough calculation, before December 

17th, Todd produced 6,000 pages of documents.  After 

December 17th, he produced an additional 3,380 documents.  

Mr. Hosmer-Henner mentioned yesterday their challenge of 

making a qualitative and quantitative conclusion about 

numeric number -- the numeric nature of the discovery.  

And I agree with that.  

I have no idea what is completely unhelpful 

in trial preparation and voluminous versus a single-page 

email that could really change the terms of the trial.  I 

have no way of understanding, so I'm just referring to 

the numeric production.  Todd, before December 17th:  

6,000 pages.  After December 17th, an additional 3,400 

pages.  

However, it appears, by representation, that 

Todd's counsel indicated on January 29th that there were 

more boxes that were being reviewed for possible 

production, and I note that the 3,400 pages produced 
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after December 17th, at least trust amendments and tax 

returns, which were clearly relevant early on, were late 

produced.  

I will talk for a moment about the law firm 

Poplin, Cox and Legoy, but I note that before December 

17th, there were zero pages produced, and after December 

17th, there were 2,000 pages produced with a reservation 

by privilege log with an additional 1,500 pages.  There 

was this secret exchange that was not -- that excluded 

Wendy.  

The exchange between Todd and Stanley that 

excluded Wendy resulted in zero production to Wendy and 

6,000 pages which Commissioner Ayers ordered the 

production in early January.  Stan produced, after 

December 17th, 6,400 pages.  Mr. Riley produced -- and I 

don't have the number for Stan's production before 

December 17th.  Prior to December 17th, Mr. Rodney 

produced 161 pages.  After December 17th, he produced 

4,300 pages.  

Clayton produced no pages before December 

17th.  There were some questions about whether the 

disclosure that she didn't keep the statutory log or 

irrelevant documents, whether that information was 

delayed, but regardless, then there were 700 pages 
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produced after December 17th.  

So by my rough count, there are more than 

20,000 pages of documents that were produced to Wendy 

after December 17th, and it's difficult to comprehend how 

some of those documents did not fall within the standard 

self-regulating production requirements that exist by 

rule.  

It appears that Todd made the calculated 

guess that he would not be compelled to respond to 

Wendy's document production requests, and it appears 

unfair that Wendy requested -- it appears unfair to Wendy 

that she made a document request in May, have those 

document requests denied by counsel, only to prevail on a 

motion to compel and to receive voluminous materials long 

after discovery would normally close.  

It's also unfair to Todd that Wendy would 

seek such a broad, voluminous discovery bundle for which 

the discovery commissioner chose not to compel 

production.  It also violates judicial normalcy to expect 

this Court to be fully informed and wisely engaged in 

moving papers when they come in such volume at such a 

late date.  In addition to other pending matters filed in 

this case, this Court has received 863 pages of moving 

papers and exhibits in the last seven days.  
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This Court was in jury trial all of last 

week.  There is just the limitation in what any person, 

whether a judge or a lawyer, can do.  So the pretrial 

process has become defective.  And so the question before 

this Court is what is the appropriate remedy in light of 

mutual responsibility?  

This Court is troubled by the exclusion of 

Wendy in the document exchanges between Todd and Stan.  

These exchanges were effectuated by subpoena.  By 

invoking this Court's subpoena power, Wendy did have the 

right to receive all of those exchanged documents.  And 

that exchange occurred sometime in May or June, and those 

documents were not produced to Wendy until Commissioner 

Ayers ordered that they be produced on January 8th.  

Wendy's experts may have expressed some 

confidence during their depositions, but their written 

opinions were rendered and their depositions were taken 

before all production was received and analyzed.  

The Court's concerned about the law firm of 

Maupin, Cox and Legoy's participation in discovery.  Some 

of the produced discovery was late.  The first request 

was made on August 6th of 2018.  The firm is integral to 

the estate issues before this Court.  Some documents were 

produced up to four months late in December and January.  
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But I'm mostly concerned about the privilege 

log that was apparently produced only on January 31st, 

last Thursday, in which 1,500 pages were identified but 

withheld.  These documents may relate to trust 

administration and the very issues that are central to 

this dispute.  

Wendy should have the right to examine, and 

if appropriate, challenge the discovery log and tender 

questions to Commissioner Ayers about the propriety of 

asserting the privilege, a privilege which may not be the 

same shield in trust matters as it could be elsewhere. 

And this Court cannot make a materiality 

finding about the late-produced documents.  I simply 

don't have the ability and information before me that 

tells me it's a distinction without a difference or it 

creates a prejudicial effect that will harm Wendy's case 

presentation.  And some of that materiality deficit 

should be borne by Todd as the party who objected to 

discovery and was later ordered to produce.  

There are two parts to the discovery 

production.  One is just the human time it takes to 

analyze what is produced.  And the second is the 

discovery of additional limited materials based upon 

those analyzed late-produced documents.  
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So at this point, I am going to fashion a 

remedy.  I am now not orally pronouncing.  I am 

suggesting my inclinations subject to counsel's 

arguments, as I wish to be fully informed.  I am still 

not persuaded that trial continuance is warranted.  There 

are tens of thousands of pages that have been produced.  

Depositions have been extensive.  I believe the 

representation is that the trustees themselves have 

submitted to 12 days of depositions.  

We're talking about a trial with some complex 

issues and a lot of zeros probably to the amount in 

controversy, but I'm not sure the complexity of this case 

warrants additional discovery, and I just note what has 

been done so far which is not de minimus.  It's possible 

what's been done so far is satisfactory.  

So my inclination is to postpone jury 

selection by seven days, summonsing the jurors to appear 

on February 14th.  The legal crimes will be tried to the 

jury, and then we will reschedule equitable claims 

according to the Court and trial counsel's calendar.  And 

if we have to return to it in four or eight weeks or 

whenever we can get it done, we get it done.  

But that delay gives just a chance for 

Wendy's counsel to digest and analyze what came in the 
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flurry of activity the last few weeks of January.  It 

will give time for analysis but not additional discovery.  

I would require a declaration from Wendy's 

counsel by close of business on Monday consistent with 

16.010, specific delineated discovery that is not 

produced and essential material to her claim.  I would 

require an affirmation that the experts have considered 

late-produced discovery and that there is some 

modification to their opinions based upon that 

late-produced discovery.  

I don't want the argument discovery might 

affect the experts, but that it does in a distinct and 

identified way.  I've also considered -- as I think about 

the experts, to the extent I do allow them to testify, I 

want to be certain that none of the late-produced 

documents changes or modifies their opinions.  

I've also considered entering an order 

prohibiting Todd from using any document not produced 

prior to the time the production was requested.  I think 

that that -- I hate the word sanction because I'm finding 

fault on all sides of the courtroom, but I hope that that 

remedy would somehow capture Todd's independent purpose 

of self-regulating rolling production.  And if documents 

came in in January, I'm open to the possibility that they 
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be excluded from trial.  

I'm also open to the possibility of allowing 

the experts to exceed the scope of their written reports 

on cross-examination with leave of court in advance.  I'm 

open to the possibility of denying impeachment in 

cross-examination of those experts by use of 

late-produced documents and that requirement that Wendy 

file by close of business on Monday a supplemental 

affidavit and paper regarding continuance creates a 

slight possibility that I would continue the February 

14th jury.  

But it appears to me at the moment about 90 

percent against a continuance and about 10 percent just 

based upon what you might find as you have the next four 

or five days to roll up your sleeves and spend 18 hours 

figuring out what has been produced.  

With that, Counsel, who wishes to argue 

first? 

MR. ROBISON:  Your Honor, I'm not arguing to 

or with the Court on that ruling.  I find several things 

are evident in this case.  The discovery commissioner has 

done a great job.  There is no question that he has 

applied his resources to our disputes.  And when we stood 

in front of you in November 26th, we asked for the 
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expedited compressed discovery scheduling.  You gave that 

to us.  It's been difficult for all sides, and it's been 

extremely difficult for the Court.  And we appreciate 

your time and patience with us all.  

On behalf of Todd individually, I'm not going 

to argue against what you just ruled.  I just want 

clarification.  That's a Thursday, picking the jury on a 

Thursday, opening statements on the Friday?  Something 

like that?  

THE COURT:  Absolutely. 

MR. ROBISON:  Thank you, Your Honor. 

THE COURT:  One more thing before you yield.  

And so I'm ready to go this morning on pretrial limine 

issues.  I don't know if I should just let everybody 

decamp for three days and return to it.  Frankly, Wendy 

has the burden of proof in these matters.  And I don't 

know if she's going to. 

MR. ROBISON:  I think, Your Honor, with all 

due respect, we all pretty much have to regroup.  And our 

motions might change based upon the affidavit that has 

been ordered under 16.010.  And if we can argue the 

motions later, I think they're going to be more in 

context with the trial that's going to happen on the 

14th.  
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THE COURT:  So I need a response -- if 

there's any supplemental paper by close of business on 

Monday, I need a response by close of business on Tuesday 

on whatever --  

MR. ROBISON:  Response to? 

THE COURT:  For example, Wendy says I need 

these three additional documents, and I'm irreparably 

harmed if I don't get them or my expert says Y or Z, 

whatever it is, the burden is upon Wendy to demonstrate 

the materiality of what's happened.  And I think you 

should be given a chance to respond.  But it has to be a 

turnaround.  

MR. ROBISON:  Fine.  Agreed. 

THE COURT:  Close of business by Tuesday. 

MR. ROBISON:  Absolutely. 

THE COURT:  Thank you, Counsel. 

MR. ROBISON:  Thank you.  

MR. CONNOT:  My side? 

THE COURT:  Sure. 

MR. CONNOT:  I think given the situation and 

the difficult circumstances and everything, the Court has 

tried to fashion what it believes to be an appropriate 

remedy, and so any supplementation that we might have as 

far as how that might affect the motions in limine or 
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otherwise, yeah, we would try to keep that as narrow and 

focused as possible by close of business on Monday.  

One thing is, is that some way to resolve the 

privilege log issue if we could have Commissioner Ayers 

available.  I think that what we can do is by close of 

business tomorrow, have a letter to Mr. Lattin expressing 

our concerns and see if we can meet and confer regarding 

those, but have Commissioner Ayers available potentially 

on Thursday or Friday to at least address those issues 

that we may not be able to resolve. 

THE COURT:  So if you communicate to 

Mr. Lattin by close of business tomorrow and he responds 

by close of business Thursday, I'll just now reserve 

Commissioner Ayers Friday for your in-person 

conversation. 

MR. CONNOT:  And we'll try to get that even 

if we're close of business tomorrow, Your Honor.  If we 

can get it by mid afternoon, that might be an 

opportunity, before your response, to have a conference 

call amongst us to see what we might be able to resolve. 

MR. LATTIN:  And as presented, I'm 

representing to the Court that that's appropriate.  

THE COURT:  Thank you.  

MR. CONNOT:  But I think -- 
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THE COURT:  Pretrial issues, do you believe 

we should postpone them until Wednesday? 

MR. CONNOT:  I believe so, Your Honor.  There 

may be something in these documents as well that might 

affect those.  It might obviate some.  It might lessen 

some.  It might, you know, impact others.  Anything that 

we would supplement in that regard, we would keep as 

narrow and focused as possible.  

And we're cognizant of, you know, not just 

the burden out here amongst counsel, but the incredible 

burden that this places on the Court.  So we will strive 

to keep that to the extent we believe it's necessary and 

material as narrow and focused as possible and brevity. 

THE COURT:  Thank you. 

MR. ROBISON:  Do you anticipate the jury 

being impaneled on Thursday the 14th?  

THE COURT:  Yes. 

MR. ROBISON:  All right.  May we please use 

IT to present documents on the screen for the Court, 

counsel and the jury? 

THE COURT:  Yes. 

MR. ROBISON:  Thank you. 

THE COURT:  Ms. Clerk, there's a protocol for 

that.  We wish to be very accommodating, but I think 
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there's a requirement that you meet with the Court IT in 

advance. 

THE CLERK:  I believe counsel has their 

requests in right now.  I will just have to reschedule. 

MR. ROBISON:  I just wanted to notify the 

Court that we've already done that and get your 

permission. 

THE COURT:  Yes, sir. 

MR. CONNOT:  And likewise, we have a similar 

situation, and we'll strive to see what we can work out.  

And we've also notified the Court. 

THE COURT:  Mr. Lattin, do you wish to push 

back or clarify? 

MR. LATTIN:  No.  Only that I agree, Your 

Honor, that we ought to put off arguing the motions in 

limine until we get additional information and can modify 

or adjust based upon whatever declaration or affidavit is 

filed on Monday and response on Tuesday. 

THE COURT:  All right.  It will make for a 

very busy Wednesday. 

MR. ROBISON:  Is there a date at which we get 

supplemental disclosures from experts so we know whether 

or not we move to exclude additional opinions or 

information from the experts? 
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THE COURT:  So one of the things I heard from 

Wendy's counsel yesterday was just coordinating three 

experts can be problematic, although inferentially, two 

are from Texas and they have a relationship with Wendy's 

counsel.  I don't know those details.  

I didn't want to impose a duty before close 

of business on Monday because I just have a sense that 

they'll look at what's been produced.  That affidavit, by 

close of business on Monday, has to specifically identify 

any expert response to what you've discovered and 

tendered to them.  I don't know what to say on that, 

Mr. Robison.  If you'll help me. 

MR. ROBISON:  No.  That answered the 

question.  That's fine with us because that gives us 

plenty of time to maybe supplement a motion in limine, 

but we're not thinking depositions.  We just want to know 

what the additional opinions are.  

THE COURT:  Right.  This brief delay of our 

trial start date is only to analyze what is produced.  It 

is not to re-open any discovery except your experts 

should be re-consulted if you discover something.  

Let me hear from Mr. Hosmer-Henner next.  

Anything from you?  

MR. HOSMER-HENNER:  Nothing further, Your 
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Honor. 

THE COURT:  All right.  

MR. CONNOT:  Not to burden the Court further, 

but there is somewhat pending a motion to compel sub 

trust accountings.  I believe, if I'm accurate -- I'm 

dealing with a flood of paper as well, and I invite 

counsel to correct me if I'm wrong.  We filed a motion 

and an opposition has been filed.  I don't know that 

we've filed a response to that yet.  We could get a 

response in close of business tomorrow. 

THE COURT:  Let me just look at that on my 

matrix because I mentioned that to Commissioner Ayers 

last night, and I don't remember what he said.  Let me 

just look at my notes.  

MR. CONNOT:  I don't want to interrupt if 

you're pondering that, but I would just state that my 

recollection of the last discovery conversation, 

Commissioner Ayers felt that it was not necessarily a 

discovery issue.  It was more of an issue for the 

District Court for you, Your Honor.  That was at least 

his comment.  

THE COURT:  All right.  Well, I will either 

-- through the Commissioner or through Department 15 -- 

provide a response. 
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MR. CONNOT:  Okay.  We will have our response 

to the opposition in by close of business tomorrow along 

with the request for submission, Your Honor. 

THE COURT:  Okay.  

MR. CONNOT:  Thank you.  

MR. HOSMER-HENNER:  Your Honor, on that, may 

we have oral argument at the last pretrial argument on 

that specific motion to compel the sub trust accounting?  

Can we consolidate that with the motions in limine? 

THE COURT:  Well, just hypothetically, what 

if they're entitled to those sub trust accountings?  

MR. ROBISON:  We both believed that they're 

not with adequate law to support our position.  

THE COURT:  I just have to look at it.  You 

want to be heard orally before I make decision?  Is that 

what you're saying?  

MR. HOSMER-HENNER:  That's it, Your Honor. 

MR. LATTIN:  I would join in, Your Honor. 

MR. CONNOT:  And I would just like to state 

for the record that it has potential impact on at least 

some of our experts' opinions.  So, I mean, the 

information could.  So, I mean, I don't know how to 

handle that necessarily, but that may be part of the 

affidavit on Monday if an order has not yet been entered 
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on that.  

But the likelihood is we wouldn't receive 

them by that point necessarily.  But if the Court ordered 

that in the next couple of days I'm not, you know, 

stating that that should be done.  But I just want to 

make sure that everybody's clear that, you know, those 

sub trust accountings may have an impact on what the 

experts' opinions are. 

THE COURT:  I will speak through a written 

order soon. 

MR. CONNOT:  Thank you. 

THE COURT:  Unless you hear otherwise, 1:30 

in Commissioner Ayers' courtroom suite on Friday 

regarding the privileged log.  

MR. ROBISON:  Is that for a hearing, Your 

Honor?  Thank you.  

THE COURT:  I don't even know if he's working 

on Friday.  I've got to figure it out.  So we'll reach 

out to you if it's not 1:30.  Court will be in chambers 

all week subject to your call.  We'll get on the phone, 

if necessary.  Thank you, everybody.

-o0o-



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

SUNSHINE LITIGATION SERVICES (775) 323-3411

24 

SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF WASHOE

THE HONORABLE DAVID A. HARDY, DISTRICT JUDGE

--o0o--

SSJ TRUST,                )      Case No. PR17-00445          
    Appellant.       )      Dept. No. 15        

vs.                       )
                          )     TRANSCRIPT OF PROCEEDINGS
                          )
---------------------------

      NOTICE OF COMPLETION AND DELIVERY OF TRANSCRIPT

  I, Nicole J. Hansen, Nevada Certified Court 

Reporter, do hereby certify that the following transcript 

was prepared in response to a transcript request form 

filed in this appeal:

         1)  TRANSCRIPT OF PROCEEDINGS, SETTLEMENT 
CONFERENCE, February 5, 2019.
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That on the 3rd day of February, 2021, I 

electronically filed the Original transcript dated 

February 5, 2019, with the Washoe County District Court.

And on the 12th day of February, 2021, I delivered 

copies of the transcript via e-mail, messenger or U.S. 

Mail Service, to the following parties:

One certified copy to:

     Appellant's Counsel: 
R. KEVIN SPENCER, ESQ.

   

One certified copy to:

KENT ROBISON, ESQ, DONALD A. LATTIN, ESQ., ADAM 
HOSMER-HENNER, ESQ.  
Respondent's Counsel 

DATED:  This 3rd day of February, 2021

          /s/  Nicole J. Hansen
        ---------------------------------  
         Nicole J. Hansen, CCR #446, 
         RPR, CRR, RMR 
        
     SUNSHINE LITIGATION SERVICES
     151 Country Estates Circle
     Reno, Nevada  89511
     (775) 323-3411 
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CASE NO. PR17-00445  CONS: TRUST: SSJ’S ISSUE TRUST 
 
DATE, JUDGE 
OFFICERS OF 
COURT PRESENT        APPEARANCES-HEARING      CONTINUED TO 
2/5/19 
HONORABLE 
DAVID A. HARDY 
Dept. No. 15 
A. Dick 
(Clerk) 
N. Hansen 
(Reporter) 
 
 

SETTLEMENT CONFERENCE/ORAL ARGUMENTS  
Donald Lattin, Esq. represented Todd Jaksick, in a co-trustee 
capacity, Michael Kimmel, and Kevin Riley who were present 
seated in the gallery. Kent Robison, Esq. and Therese Shanks, 
Esq. represented Todd Jaksick, individually, who was present 
seated in the gallery. Adam Hosmer-Henner, Esq. and Philip 
Kreitlein, Esq. represented Stanley Jaksick, individually, who was 
present seated in the gallery. Kevin Spencer, Esq, Zachary 
Johnson, Esq., and Mark Connot, Esq. represented Wendy 
Jaksick who was present seated in the gallery.  
9:00 a.m. – Court convened with counsel and respective parties 
present. 
Court summarized the numeric production of discovery and found 
the pretrial process of this case defective. Court stated its 
inclinations to include postponing jury trial 7 days and bifurcating 
the non-jury portion of trial.  
COURT ORDERED: No later than close of business Monday, 
February 11, 2019, counsel for Wendy Jaksick shall file a 
declaration identifying and delineating discovery requests that 
have not yet been produced and are deemed essential. 
Additionally, said declaration shall identify any expert 
response/analysis.   
COURT ORDERED: Leave is granted for expert witnesses to 
revisit and include late produced discovery in their report(s), if 
deemed appropriate.  
Court expressed inclination to allow expert witnesses to exceed 
the scope of their reports during cross examination as well as 
disallow late produced discovery for impeachment purposes.  
Counsel Robison addressed the Court did not object and 
requested time to regroup as MILs and pretrial motion work may 
change due to the discovery production. 
COURT ORDERED: Response(s) to Wendy Jaksick’s discovery 
declaration shall be filed no later than close of business Tuesday, 
February 12, 2019. 
Counsel Connot addressed and advised the Court a response 
regarding privileged heirs should be filed by close of  
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tomorrow and requested Commissioner Ayres be available to  
assist with disagreements. Counsel requested pretrial motion 
work be postponed.  
Court indicated given Commissioner Ayers’ availability he shall 
assist this Friday.  
COURT ORDERED: Jury trial VACATED AND RESET to 
Thursday, February 14, 2019, at 9:00 a.m. 
Counsel Lattin addressed the Court concurred pretrial motion 
work should be postponed.  
Counsel Connot advised a response to the motion to compel sub-
trust account will be filed by close of business tomorrow. 
Counsel Hosmer-Henner addressed the Court requested oral 
arguments commence on said motion prior to any written Order. 
COURT ORDERED: Motion to compel sub-trust account UNDER 
ADVISEMENT; a written Order will be entered.  
COURT ORDERED: If available, Commissioner Ayres shall assist 
this Friday, February 8, 2019, at 1:30 p.m. [or at a date and time 
TBD by Commissioner Ayres] regarding disputes arising from 
privileged heirs. 
9:32 a.m. – Court stood in recess.  

 


