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MR, ROBI SON: Wl --

BY MR SPENCER:

Q W can show those to you if you want to see the
hard copy.

A Sure.

Q You may have it there. Do you know what binder
you have? Yeah, it's in that binder

A What nunber ?

Q 223.
A Ckay.
Q | don't want to get into whole bunch of detail in

this, but in the right-hand colum it lists the entity,
Nevada Pronghorn II, LLC, 224 would be Bright Holl and;
225 woul d be Duck Lake, et cetera; do you see that?

A Yes. Yes.

Q Ckay. And Wendy was receiving sone distributions
over the course of several years, | think it was about
three, three-and-a-half years; does that sound about
right?

A Wul d you be nore specific?

Q Did Wendy received distributions on a nonthly
basis fromany -- fromthe trust or any other source that
you're aware of ?

A You're tal king about |ike after dad passed away?
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Q Yes, sir. |I'msorry, yes.
A Yes.
Q And that came fromthe famly trust?

A A portion of it came fromthe famly trust and a
portion came froma couple of other entities that we had
that we could put noney into so that we could flow noney
over to Wendy.

Q And when we say "Wendy," we're tal king about Luke
al so; right?

A Yes.

Q And he was her dependent and is her dependent,
you're aware of that; right?

A Yes.

Q And then sonme of those distributions were -- we
saw were credited as |oans but then others were just
di stributions; right?

A They were distributions to be credited at a future

tinme.
Q And around July -- well, let nme --
MR. SPENCER  Your Honor, 1'd offer Exhibit 151
stipul at ed.

THE COURT: 151 is admtted, Ms. derk.
THE CLERK: Thank you

(Exhibit 151 was adnmitted.)
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BY MR SPENCER

Q July 27, 2017, Wendy received a letter fromM.

Lattin, who was your attorney; correct?

A What nunber are you on?

Q  151.

A Okay. | don't have that one.

Q If you want the hard copy, we can get it.
A Ckay.

Q This letter was sent out by M. Lattin as your
attorney as co-trustee of the famly trust; right?
A Yes. He's the trustee for the famly trust, for
Stan and I.
Q And M. Kimel ?
A Yes, M. Kinmrel.
Q Just to be clear, that's Mke Kimel, the
co-trustee?
A Yes.
Q It says:
Vendy, |'m enclosing a Check No. 7005
in the amobunt of $5,000 fromthe Sanuel
S. Jaksick Jr. Famly Trust. As the
trustees had previously indicated, this
will be the |ast paynment you will receive

until all trust matters have been
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r esol ved.

Do you remenber that letter going out?

A | do.

Q And the trust matters to be resol ved included
determ ning the scope of your indemification; right?

A Not necessarily that | recall. It was -- what |
recall here was that up until this time | believe we had
gi ven Wendy about 4- or $500,000 fed out nonthly for her
and Luke to live and help her get a job to be able to
hel p her get trained to become an EMI and so that she
could start to provide for herself, and what | recall was
that right at this time Wendy hired a law firmof -- in
Las Vegas, Dana Dwi ggins, | renenber, was the case -- or
was her attorney and they said that none of the paynents
that we had previously made were going to be applied
anynmore, as well as the fam |y accountant, Kevin Riley,
had done an anal ysis and he had determ ned that Wendy had
been, for the nost part, fully paid on her insurance
note. And so this was an indication that things were
going to cone to an end and we had to get things resolved
wi th how t hese payments were going to apply.

Q My question was sinple. Did your indemification
matters to be -- trust matters to be resol ved, include

t he scope of your indemification?
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1 A | don't believe so. Like | nentioned, we mg?ge Ho0
2 focused on trust matters as opposed to situations that we
3 were having with the letters that we had received from

4 \Wendy's attorney, is what | recall.

5 Q So you wanted -- you were basically saying by this
6 letter sent on your behalf that you wanted Wendy to

7 settle before she got anything else; right?

8 A No, that's not the case. This was an analysis

9 prepared, like | said, by Kevin Riley, the CPA -- you can
10 ask himhere in a few days as well -- that he had cone up
11 wth that, and all the trustees and the fam |y accountant
12 as well as the trust attorneys had decided to take this
13  approach based off what we had received from Dana

14  Dwi ggi ns.

15 Q So to cut Wendy off unless she resolved all issues
16 that were not clearly defined to her in this letter

17  right?

18 A There was di scussi ons goi ng back and forth between
19 Wendy's attorneys and our attorneys at that point in
20 time. This is about the tine when all this stuff
21 started.
22 Q Can you answer ny question, please? This letter
23 does not outline the trust matters that nust be resol ved;
24  does it?

Litigation Services | 800-330-1112

www. | i tigationservices.com

WJ 005181



http://www.litigationservices.com
http://www.litigationservices.com

PARTI AL TRANSCRI PT OF PROCEEDI NGS - 02/ 21/ 2019

Page 167

1 A Like I said, | don't think they could have put

2 themall in that letter. 1 think they did have the

3 discussions directly with the law firmso there was

4  communications in other letters as to what the issues

5 were.

6 Q And Wendy di d not have accountings for a nunber of
7 years of the trust at this tine, July 27 of 2017; did

8 she?

9 A Coul d you be nore specific? 1'mnot sure what you
10 nmean by that.

11 Q Yeah. She hadn't received an accounting in two
12  years, had she, accounting of the famly trust?

13 A | don't -- | don't believe that to be the case. |
14 don't recall that. | feel that the first accounting was
15 alittle slow getting out there but these additional

16 accountings were coming in annually, fromwhat | recall
17 Q The first accounting was back in Cctober of 2015;
18 right?

19 A That sounds right. It took Kevin a while |onger
20 to performall the necessary things he needed to do, but
21 after that they were on a nore regular basis, is wat |
22 recall. So |l wasn't too sure what you neant by not
23 having themfor two years.
24 Q Back then that was -- the state tax return was

Litigation Services | 800-330-1112
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bei ng prepared and your father had died not |ong before,

and so it took a little longer than usual on the front
end. But then after that, Wndy didn't have ful
accounting or full information that she could have used

to determ ne whet her she should resolve those issues; did

she?
A As | sit here right now, I don't -- my opinion is
that she did have those. | just -- | don't have anything

el se to base off of that.

Q Not your opinion, do you renenber that?

A Yeah, | renmenber that the accountant, the famly
accountant, Kevin Riley, and the trust team Stan and
and the attorneys, prepared additional accountings. |
don't think there woul d have been a two-year period prior
to this that she didn't have accounting.

Q Vell, Ms. Dwiggins was asking for information
regarding the trust assets, trust admnistration,
et cetera; wasn't she?

Yes.

Q | f she had accountings, she wouldn't have needed
to ask; woul d she?

A | can't tell you if Wendy handed her her
accounting that she had or -- for exanple, you're saying

that she didn't have any accounting for two years prior
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to this; right?

Q VWll, that's true; isn't it?
A No.
Q When did you serve -- when did you serve the 2016

accounting on Wendy?

A If you go back up to your chart, that's July 27 of
2017.
Q Ri ght.

A Like I said, we had an in-person neeting where all
t he accountings and a big, |ong neeting happened on
Oct ober 21st of 2015, that's certainly within that
two-year wi ndow. Then there was an additional accounting
provided for 2016 after that.

MR, SPENCER: Pull up Exhibit 74, Keith, if you
woul d -- 72?

| offer Exhibit 72. [I'mnot sure it's in.

MR ROBISON. It's in.

MR. SPENCER: It's in. Ckay.
BY MR SPENCER:

Q Next page, Keith. This is the -- from-- go back
up, I'msorry -- your dad's date of death was March 2014,
JSK 1118, so that letter is dated January of 2015 and
Wendy -- that neeting you nentioned did not occur until

Cct ober of 2015; right?
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A Cct ober 21st of 2015.

Q And then -- okay. And then let's |ook at
Exhibit 73, go down to the -- that's the next year's
accounting. And then go down to M. Riley's letter
again, | believe it docunments the date -- that's Cctober
of 2016 for the period April 1st, 2014, through
March 31st of 2015, so that would have corresponded with
your meeting; right?

A | believe so.

Q Then the next one, Keith, Exhibit 75 -- 74, |
apol ogi ze -- let's go down to that same letter -- well,
first, this is for the period April 1, 2015, through
March 31st of 2016. Then skip down to that letter
January 12 of 2017, do you know when that was actually
delivered to Wendy?

A | think -- what | recall is that anything that was
delivered to Wendy on or around this tine was
delivered -- | recall the counsel delivering them
directly to Dana DM ggins, is what | recall

Q Ckay. And then in relation to 2017 --

MR. SPENCER  Exhibit 126, | believe that's
adm tted al ready.

THE CLERK: It is.
1111
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1 BY MR SPENCER:

2 Q Exhibit 126, April 1st, 2016, through

3  Decenber 31st, 2017 -- and then scroll down to that

4 letter -- August 6 of 2018, so sonme of the information,

5 at |least between January of 2017 and July of 2017, woul d

6 not have been provided to Wendy by -- in the formof an

7 accounting; right?

8 A ' mnot sure.

9 Q All right. And then she -- and, you know \Wéndy
10 had noved down to Texas; right -- around that tinme frane
11 in'17 -- or was it '167?

12 A | don't recall. She noved to Las Vegas first and

13 then she noved to Texas.

14 Q You knew that she was relying upon those nonthly

15 distributions; right?

16 A Qur understandi ng was the noney was definitely

17  hel ping her, and our understanding was that she was able

18 to get a job and that the funds that we were sending down

19 to -- she was able to get a job and had an incone com ng

20 in frombeing an EMI at this point in tine. That's what

21 was indicated to us in a letter fromWndy's attorney,

22 that Wendy had gotten a job and she was an EMI at that

23 point in tine and had incone.

24 Q And how nmany -- what is the value of the house
Litigation Services | 800-330-1112
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that you currently live in?

MR ROBI SON:  Obj ection; rel evance.

THE COURT: | sustain the objection

MR. SPENCER  Your Honor, his house is listed on
the indemification and I think it's rel evant.

MR, ROBI SON:  The debt is.

THE COURT: The debt, which was initially |isted,
and then --

MR ROBI SON: Now gone.

THE COURT: -- no longer |isted because of the
agreenent that was reached?

MR. ROBISON: Correct.

THE COURT: | think -- | think the question
elicits facts leading to a conclusion. It's not -- it is
sust ai ned.

BY MR SPENCER:
Q How many square feet is the house that you live

in?

MR, ROBI SON:  Obj ection; rel evance.

THE COURT: M. Spencer, your point is to show
M. Todd Jaksick is wealthy and Wendy is not; is that
your point?

MR. SPENCER That's fact.

THE COURT: Sust ai ned.

Litigation Services | 800-330-1112
www. | i tigationservices.com

WJ 005187



http://www.litigationservices.com
http://www.litigationservices.com

PARTI AL TRANSCRI PT OF PROCEEDI NGS - 02/ 21/ 2019

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

Page 173
BY MR SPENCER:

Q Did you ever know Wendy and Luke to be living out
of their car down in Texas?

A No, sir, | have not heard that.

Q Ckay. And did you ever know Wendy to have to
borrow noney in order to feed her son?

A | was not aware of that.

Q O to pay rent for an apartment down in Texas?

A On the rent situation, 1'd like to clarify that
for 30 seconds. That once she got Dana Dw ggins hired,
the trustees woul d send noney to Dana Dwi ggins' office
for Wendy nonthly, and tell the attorneys that she has to
pay it -- they have to pay the noney directly fromthe
noney they're getting -- we're sending a check down and
make sure Wendy pays her rent, and they didn't.

Then we got a big demand for 20-plus thousand
dollars in back rent, and all the trustees agreed we
weren't going to pay that. But what we did tell Wendy
is, Wndy, we're willing to get into a new place, we'll
pay the deposits, we'll pay the security deposits, we
wer e sending her different houses that we thought woul d
be good properties for her accommpdate, and we were
willing to make all of those paynents for her to get her

into a new pl ace.
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1 Q What did that have to do with my question of
2 whether she had to borrow noney to pay rent? That was a
3 different question that you were trying to answer; right?
4 A |''msorry?
5 Q Can you answer just the question, which is: Wre
6 you ever aware that Wendy had to borrow noney in order to
7 pay rent for an apartment while she was in Texas?
8 A | was not.
9 Q Ckay. And was there a tinme when Wendy needed a
10 car or vehicle?
11 A Yes.
12 Q Al right.
13 MR. SPENCER: Offer Exhibit 81, nake sure it's
14 stipul at ed.
15 THE CLERK: 81 is stipulated.
16 THE COURT: 81 is admitted, Ms. Cerk.
17 THE CLERK: Thank you
18 (Exhibit 81 was admitted.)
19 BY MR SPENCER
20 Q This is February of 2018, and this is an e-nmail
21 thread so let's go to the third page first, Keith --
22 second page, |I'msorry, SJ 526. At the bottom it's
23  SSJ 3232, which we understand is Stan's witing.
24 Hey, guys. [|'mnot avail abl e today.
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1 think the Geo is a waste of tine. | rage 115
2 don't see Wendy ever driving it and it
3 woul d cost nore to get it down there than
4 its worth anyway.
5 Do you renenber that?
6 A | do.
7 Q Then up above M chael Kinmel responds,
8 February 21st of 2018 at 12:03 p.m
9 This isn't ny call, and I'mnot a
10 trustee of her trust, but to the extent
11 she wants to claim Sams trust has sone
12 obligation to provide her with a vehicle,
13 then I'"'min favor of having trust counse
14 wite a letter to Wendy's counse
15 I ndicating that Sam s trust would give
16 her the vehicle free and clear. |f Wndy
17 wants to explain to the court why she is
18 too good to drive a Geo, and in
19 particular one that it sounds |ike Sam
20 actually drove, then she's certainly free
21 to do so.
22 That Geo was what year nodel ?
23 A I"'mnot sure. Dad had it as an office car and
24 we -- everybody in the office drove it quite frequently,
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as well as dad would drive it frequently when we needed a

vehicle. |1'mnot sure what year it was but it probably
has about 50,000 mles onit. And it's not that great of
a vehicle by any stretch of the inagination, but we were
going to clean it up, put newtires, fix the air
conditioner, and then send it down to her and just give
it to her for free as an interimsolution, because we had
previously gotten her an Audi, an A5 or A7 Audi that the
| ease was up and the | ease had expired and she wasn't
turning in the vehicle and Stan was trying to get her to
turn back in the vehicle, so it was just an interim
solution to get her the Geo and she could keep it or do
what ever she wanted at the end of it until we got a
di fferent vehicle.

Q That's really your answer to ny question, what
year nodel the Geo was?

A Yeah. | wanted to explain the whole circunstances
of the vehicle.

Q What year nodel was it?

A | have no idea.

Q Ckay. That's the answer.

MR. SPENCER. O fer Exhibit 239 your Honor,
sti pul at ed.
THE COURT: 239 is admtted.
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1 MR. SPENCER  Make sure -- hold on

2 THE CLERK: Thank you

3 (Exhibit 239 was admitted.)

4 BY MR SPENCER

5 Is this the Geo that you're tal king about?

6 A Yes.

7 Q Ckay. This is what you were going to expect Wendy
8 to have to drive?

9 A Wendy has driven it previously before, yes. W

10 were thinking it was an interimsolution for Wendy. It
11  was obviously sitting in the barn and dirty, but it

12 cleans up. |It's a good running vehicle. W've al

13 driven it, Wendy has driven it a bunch before, and we

14 were going to send it down.

15 Q And you thought that was a good decision by you as
16 the trustee to send down a vehicle like that for Wendy to
17 drive when you had nunerous vehicles yourself?

18 A Like | said, it was an interimsolution and Wendy
19 had an Audi A7 that she was driving, arrangenments were
20 made to have her keep the car
21 Q And you've had Cadillacs and --
22 MR. ROBI SON:  Obj ection, your Honor
23 BY MR SPENCER
24 Q -- trucks and all kinds of |uxury vehicles?
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MR ROBI SON:  (nj ection, your Honor.

THE COURT: Sust ai ned.
BY MR SPENCER
Q Let's | ook at page SJ 525 of Exhibit 81, Stan
witing to Mke Kinmel after his e-mail.
Hey, M ke. The CGeo is enbarrassingly
bad --
It's at the bottom
-- enbarrassingly bad and the AC never
wor ked, which is a problemin Dallas.
But | think you should take a | ook at a
current picture which Todd will need to
send before you make that decision. M
dad drove it as a joke sonetines if his
ot her cars were being worked on. | think
the trust would | ook bad by giving her
this car. Even with everything working,
it mght be worth $500.
So that's the car that you were going to have
Vendy drive; right?
A Based of f ny previous discussions, what | said,
yes, with the short anount of time for the solution.
Q Then after that letter that cut off the nonthly

i ncome unl ess Wendy agreed with whatever the co-trustees
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wanted to resol ve, what happened; do you recall?

A Not exactly right now.
Q Ckay.

MR SPENCER:  Your Honor, I'Il offer Exhibits 3
and 4, which are stipul at ed.

THE COURT: 3 and 4 are admtted.

THE CLERK: Thank you

MR ROBI SON:  Your Honor, these are not
sti pul at ed.

MR SPENCER: Take it down.

MR ROBISON: Not stipulated at all.

MR SPENCER: Yes, they were.

MR ROBISON: These are admtted with respect to
the clains in equity only.

MR, SPENCER: They were marked on the stipul ated
list. That's not the list.

MR ROBI SON:  Your Honor, this --

MR SPENCER: You have a different |ist.

THE COURT: Ckay. If you -- hold on. Based upon
t he di sagreenent before this jury, it is not admtted if
you --

Ladi es and gentlenen, during this recess please
don't discuss this case anong yourselves, don't form or

express any opinion about this matter until submtted to
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1 you. | think you'll be in the jury room about tenPage +e0
2 mnutes. Qur hard end still applies today.

3 (Jury exited courtroom)

4 THE COURT: |'mgoing to remain standing just

5 Dbecause |I've been sitting all day. You can sit or stand.
6 The first thing, |'ve been encouraging civil

7 cooperation and that last one was not. I'mtrying to

8 decide if that violated ny hundred dollar prohibition.

9 The way the two of you, especially, you, M. Spencer,

10 ended the exchange was kind of |ike a football gane when
11  you see -- when the ref doesn't see the first punch but
12  he certainly sees the second, and it's always the second
13 that gets flagged, and |'mfocusing on you and that is
14  past what | expect in the well of this court.

15 Now, counsel, will you please approach. | don't
16 know howto read this. |[|'ve got green marks and --

17 MR ROBISON:. W prepared it. It's a copy of what
18 we gave to counsel with respect to stipulated adm ssions,
19 but the pleadings we intended to stipulate into the

20 claims in equity trial, and that's exactly what the court
21 clerk's exhibit list reflects.

22 THE COURT: Al right. | really want to break in
23 a just nmonment for the court reporter. You're going to
24  seek the adm ssion of these docunents, will you please
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tell me the purpose for the legal clains?

MR SPENCER: Yes, your Honor.

They are two-fold. One, they -- we're the
petitioner here but they started this, is sort of the way
to put it sinply, and | wanted to show the jury that they
filed this and then we were left with no choice but to
respond to it under the Nevada | aw.

Then, nunber two --

THE COURT: What do you nean respond to -- respond
wi th defense or with counterclains?

MR. SPENCER: Well, either object toit and -- if
we didn't respond, it would be -- it would have been
approved by agreenent or by stipulation or acquiescence.

THE COURT: Wy can't you get that in with a
coupl e of quick questions?

MR. SPENCER | can, but here's the second reason
There's a section of M. Jaksick's deposition testinony
relating to those very pleadings and some other ones
where he had verified the content of the accountings,
we're calling them and when asked under oath what he was
verifying when he signed those sworn statenents, he said
he didn't know, he said he needed to talk to his team
t hen changed the subject to, now as you as you sit here

t oday under oath, can you verify these accountings, and
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1 he said, | don't know, I'd have to talk to ny teanFagF Hoe
2 don't know what it was that | agreed to. M. Kimmel

3 signed themunder oath also, and so he says, | don't know
4 what | signed, | don't knowif it's accurate. M. Kinmel
5 says it's accurate, two co-trustees swearing to two

6 different things, so it goes to the -- they're submtting
7 these for approval, they're also submtting them as being
8 accurate, and the two co-trustee who submtted them can't
9 even verify them

10 MR, ROBISON: Wendy's claim as this court has

11 indicated inits pre-trial order, are limted to this

12 jury breach of fiduciary duties, aiding and abetting,

13 conspiracy, unfit duties, and fraud. W filed the

14  petition through M. Lattin -- M. Lattin did for court
15 approval of the accountings and now they want to use

16 exhibits -- or pleadings, not exhibits -- pleadings that
17 were filed in the accounting process, the claimin equity
18 process to use against M. Jaksick and perhaps M. Kinmel
19 in front of the jury. These are pleadings.
20 THE COURT: Understood. All right.
21 MR SPENCER:  Your Honor, |'msorry.
22 THE COURT: First day of trial | said there was a
23 time to talk and atime to try. Wien the jury is sitting
24 in there, it's tine totry. I1'mgoing to sit down, you
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1 may remain standing or renain seated, | have a cougﬁgeo%83
2 things I"'mgoing to address with you

3 | turn to Exhibit 111, 111 is an e-mail thread, it
4 was stipulated for adm ssion and -- counsel, do you have
5 111 in front of you or famliar enough to follow al ong?

6 MR, ROBI SON:  Familiar enough to follow al ong.

7 THE COURT: In the very mddle of the page there's
8 a paragraph, it is fromthe e-nmail fromWndy to Stan

9 saying:

10 | amtelling you, comma, this just gets

11 worse so | will -- I'"mtelling you

12 comma, this just gets worse by the day.

13 It does.

14 Enphasi s with excl amation point.

15 | know we are all right --

16 Some word, WHE-A-B-WD --

17 -- say he killed him 1'"mgoing to see

18 if it's possible to start an

19 investigation. Dave is -- msspelled --
20 adamant about it.
21 I's that the of fensive | anguage?
22 MR. ROBISON: That's the reference to Todd killing
23 his father.
24 THE COURT: kay. So first it was stipulated to
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adm ssion and | could end the analysis by just saying it

was invited error, but | think that's unfair because I've
been very happy about evidentiary econony and the
agreenents that have been reached, and | don't want
anybody to be punished by their efforts to streamine our
work and so just that it is admtted is not enough

| don't remenber that particular paragraph, two
l'ines, being enlarged though the w tness apparently does
t hrough counsel. | don't renenber at all it being
hi ghlighted in yellow for enphasis and any questions upon
it. And so the reference is very indirect but | also
bel i eve that each side should be able to try their case,
and if that -- if those words caused an enoti ona
reaction, then M. -- then M. Todd Jaksick can explain

And so renenber ny limting ruling was, w thout
the context of trial, 1'mdoing ny best but trial has to
unfold, and I"mgoing to allow, upon exam nation by
opposing -- | don't know what to call it, it's not
cross-exam nation of your client.

MR, ROBISON. It's direct.

THE COURT: It's a general cross-exam nation, |
guess. |I'mgoing to allow you to inquire but | don't
know if this idea that Todd participated in killing his

father is a passing reference or a focused concept,
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just don't know how deeply it's enbedded in this case, so

['"'mnot going to allow other specific instances of that
al l egation but just an explanation of the four corner
docunent itself. So you may inquire to explain but not
to enphasize the issue, because if it goes too far it's
used to bludgeon Wendy, | think, unfairly.

And, finally, another reason |'mallowing this is
t here have been lots of e-mails admtted for possible
prej udi ce agai nst Todd and Stan. | said I'mnot going to
cl eanse this record -- excuse ne, not the trial record --
['"mnot going to cleanse the parties of their past, and
so whatever Wendy said in this e-mail is what Wendy said.

| have a juror question. 1'Il read it aloud and
make sure you have a copi es.

Judge Hardy: Can you provide an

estimated end trial for tonorrow, Friday,

the 22nd, please, at the close of the

case today?

| have to speak at an investiture across the
street at 2 o' clock, so | need to be away from about 1:35
to 2:45. W can bring everyone in at 8:30, we can run it
from8:30 to 10: 00.

|'mgoing to go off the record at point and | want

you to shake your hands out.
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(Of the record.)

THE COURT: | amnot going to admt those
pl eadi ngs as an exhibit to be reviewed in the jury room
I think that your questions are appropriate as you
descri bed the purpose, | think they're relevant. | also
t hi nk dependi ng upon the w tness' answer there may be
some i npeachment opportunity with a prior inconsistent of
sonme type, whether it be deposition or affirmative
statenent, but you can tease out of this witness by ora
col l oquy what you need to get.

MR, SPENCER Wthout the -- right. GCkay.

THE COURT: Al right. Take your time. Let's go
about seven minutes and then I'Il bring the jury in unti
the end of the day.

(Recess.)

THE COURT: If you'll be seated, please.

Ladi es and gentlemen, at the end of trial day,
which is comng soon, | will announce tonorrow s
schedul e.

Counsel, you may conti nue.

BY MR SPENCER:
Q Todd, after that July 27, 2017, letter, cutting
off the distributions to Wendy, did you apply to have

your accountings approved in this court?
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Page 187
That sounds accur at e.

And so all -- well, the contents of the

accountings but then all your actions you had taken prior

approved and confirmed?

A

> O >» O

Q
had

That sounds accurat e.

And you filed that August 12, 2017?

That sounds accurat e.

Around that time?

Yeah.

Ckay. And is it your understanding that if Wendy

not responded to your request to have all of those

accountings approved, they woul d have been approved?

A ' m not sure about that.

Q Al right. Wendy responded, didn't she?

A Yes.

Q And in relation to those accountings you signed a
verification of them didn't you?

A If it was necessary to file for the court, | would
i magi ne so.

Q You know what by verification that nmeans you swore
to the contents of those accountings; right?

A That could be a possible definition.

Q Vell, is it true that you did not know whether you

swore to the contents of those accountings?
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1 A | wasn't sure exactly about -- | don't recaf?ge Ho

2 exactly your term nology -- that day you were asking ne

3 innmy prior, I didn't know exactly some of the

4 termnology that you were using.

5 Q Vel |, | asked about whether you understood taking

6 an oath and the penalties of perjury that go along with

7 that oath; right?

8 A Yes.

9 Q All right. And then | asked you, as you sat there
10 that day under oath, could you then swear to the contents
11  of those accountings and you said you didn't know, right?
12 A | do recall sonething |like that, yes.

13 Q And by the end of that back-and-forth questioning,
14  you could not swear to the contents of those accountings;
15 could you?

16 A My understanding was is that our job was to have
17 M. Riley prepare the accountings and |I'm swearing that
18 he's provided ne accountings, but the details within the
19 accountings is what M. Riley prepares and | couldn't

20 swear that day to every single thing that was in that

21 accounting based off of not being an accountant. But ny
22 understanding is | was swearing to the fact that we had
23 required M. Riley to prepare those.

24 Q Vell, but in presenting themto the court, you had
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1 to swear that everything in themwere true and correct;
2 right?

3 A Yes, and we count on our accountant, M. Riley, to
4 be able to prepare the accounting.

5 Q So the fact of the matter is you didn't know

6 whether the contents of accountings were true and

7 correct; did you?

8 A W have | ooked at those, they've seened accurate,
9 but it wasn't our duty -- my understanding was that just
10 that we were verifying that M. Riley had prepared them
11 and that then we were submtting themto the court.

12 Q Vell, and that the -- that the information

13 contained in the accountings were true and correct?

14 A | don't know if that was the obligation or not,
15 just know that it was our obligation that we were

16 verifying that our accountant had provided them

17 Q Do you recall that being your statenent to the

18 court, though, that the contents of the accountings were
19 true and correct?
20 A | don't recall that document right now.
21 Q All right. And Wendy, the beneficiary, has to
22 take what you would say, that the contents were true and
23 correct for what their worth on the paper; right?
24 A Yes.
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Q And absent putting you under oath and asking you

t hose questions, she woul dn't know anythi ng your
statement that they're true and correct; would she?

A ' mnot sure.

Q How woul d she?

A | nean, there's a lot of |egal term nology that
["'mnot famliar with. It was ny understandi ng that we
were just verifying the fact that Kevin Riley had
preparing the accountings and that we were filing it with
the court.

Q Do you deny that you swore that the contents of
t he accounting were true and correct?

A No.

Q Ckay. So you made that statenent and you didn't
know whether it was true and correct; did you? [|'m
tal ki ng about the accountings.

A W trust our accountant, Kevin Riley, to
accurately reflect those, we went over themwith himin
detail and | do -- | do respect and agree that his
accountings should be accurate.

Q Vell, | understand, but my question was different.

When you nade that statement that the content of
t he accountings were true and correct and at the time you

made it, you did not know if it was true and correct; did
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Page 191
you?

A The way you're asking me the question that day |
wasn't sure as to the verification, what you meant by
your questioning, if you're alluding to prior to
di scussions we had, | didn't know exactly what you neant
by that. | do know now that it's based on the verifying
t he accountings were prepared by Kevin Riley, that was
our job.

Q And expecting the beneficiaries to believe your
sworn statement that they're true and correct; right --
the information in the accountings is true and correct?

A That's my understandi ng, yes.

Q And expecting this court to believe that the
information contained in the accountings were true and
correct?

A | would agree with that.

Q As far as the information contained therein, you
di d not know whether it was true and correct; did you?

A | could just tell you that | didn't prepare the
accountings and you were wanting to go into details of
the accounting and so | didn't feel confortable at that
time. But, yes, we verified that Kevin Ri|ley had
prepared all of those accountings for us and we submtted

themto the court.
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Q And you didn't know that they were true and

correct, though; did you?
A | believe that they are true and correct if Kevin

Riley prepared them

MR. SPENCER  Your Honor, | would like to at this
time publish Volume 6 of M. Todd Jaksick's deposition
t aken on Cctober 31st of 2018.

THE COURT: Al right. So you nmay open and
publish it.

MR. ROBI SON:  May | approach, your Honor? There
seens to be two originals.

MR, SPENCER  That's Vol une 2.

MR ROBISON: |'msorry. Ckay.

MR, SPENCER W stipulate this is the origina
right here.

MR, ROBISON: That's the one | just provided?

MR SPENCER:  Yes.

MR. ROBI SON:  So sti pul at ed.

THE CLERK: Deposition opened and publi shed.

MR. SPENCER: May | approach, your Honor?

THE COURT: Yes, please.
BY MR SPENCER:

Q I'mgoing to refer you to the page nunbers; do you

see them there?
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A Ckay.

THE COURT: Ladies and gentlemen of the jury,
there's a bench in front of the witness that is about
this wide, that happens all the tine so please don't --

MR, SPENCER | didn't know it didn't go all the
way over

May | confer with counsel ?

THE COURT: Yes.

BY MR SPENCER:

Q So when you swore under the penalties of perjury
that you knew the contents of the accountings, were you
sinmply swearing that the Exhibit 2, which was attached to
the financial statements or are you swearing as to the
contents of the financial statenents?

A | don't recall right now.

Q Ckay. And you do know what -- do you know what
you were swearing to when you signed the verification
under the penalties of perjury; right?

A W were all sitting in aroomwth the attorneys

and the accountants and | just recall going through it
with them | just don't know the exact term nology, |'m
sorry.

Q You' ve seen the accountings that we've put up

here, you know what we're tal king about, the financia
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statements that are accounting for certain periods;

right?

A Yes.

Q And, as you sit here today, do you swear to the
content of those accountings?

A Yes, | believe Kevin Riley has accurately done his
job as | ead accountant.

Q Sir, that's not ny question. |'mnot asking you
whet her you swear that you believe Kevin Riley properly
did his job. |'masking you, as a co-trustee, if you
swear to the contents of the accountings?

A And I"'mjust telling you that that's what | was
told ny job was to do, to verify that we had Kevin Riley
provi ding the accountings -- the accountings, that's what
| was expl ai ned by counsel when we were signing them but
| believe that Kevin Riley's accounting is accurate.

Q Let me refer to you page 1172 of your deposition
which is Volune 6 taken on Cctober 31st, 2018.

A Ckay.

Q And | asked that day -- and I'mreferring to line
18:

Do you swear to the contents of the
financial statenments that are attached?

And do you see your answer at |ine 217?
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1 | do, yes. rage 9
2 WIl you read that?

3 ["mnot sure I'"'mon the right page. M ne said:
4 I"d like to talk to Kevin Ri |l ey about

5 t hat .

6 Hol d on. Page 1172 of Vol une 6.

7 Okay. Okay.

8 MR SPENCER Can | show that on the TV screen?
9 THE COURT: |If you can just isolate that single
10 page, Yyes.

11 BY MR SPENCER

12 One page, page 1172, where -- ny question was at
13 18:

14 Do you swear to the contents of the

15 financial statenments attached thereto as

16 Exhi bit 207?

17 And then your answer at |line 21 was?

18 Do you want nme the read that?

19 Yes, sir.
20
21 Yeah, | don't know. 1'd have to
22 re-review themagain. It's just been a
23 long tine since we've | ooked through
24 t hese.
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Q Ckay. And so October 31st of 2018, when aske

under oath at that tinme, you didn't know whether the
contents of the financial statenents were true and
correct; did you?

A | didn't nore or |ess understand some of the line
of the questioning and the interpretation of where you
were going, but certainly the accountings that Kevin
Ril ey provided.

Q Ckay. And then that was after | had talked to you
about the verification --

MR. SPENCER  Keith, show only line 7 down, if you
coul d.
UNI DENTI FI ED SPEAKER: The sane page?
MR SPENCER:  Yes.
BY MR SPENCER:
Q | asked you about your verification
You don't know what you were swearing
toin the verification on page four of
Exhi bit 1567?

And your answer was what ?

| just don't recall that right now
Q So you didn't recall what you were swearing to in

the verification and on Cctober 21st, 2018, you didn't
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1 know what you were swearing to -- or you didn't kngaﬁe !
2 whether you could swear to the contents of the financial
3 statenments at that tinme as you were sitting there; right?
4 A That | ooks to be the case, yes.

5 Q And you needed to re-review them again, etcetera;
6 correct?

7 A That's what | said, yes.

8 Q And right now all you can do is swear and verify

9 that you believe Kevin Riley is conpetent to do his job?
10 A That was ny -- that was ny understandi ng of what
11  our duty was, to nmake sure that Kevin Riley was -- did

12 his job properly.

13 Q All right. And how would we know what your sworn
14 wverification is swearing to if you' re not sure about it?
15 W being Wendy.

16 A | don't have an answer for that except for the

17 fact that it's part of what we do with the accountants

18 and the trustees to help us performthe obligations that
19 we did when we subnitted that.

20 Q And your testinony would be the same for all of

21 the accountings; correct?

22 A Yes. |'mnot an accountant, that's why we rely on
23 M. Riley to provide all the accounting.

24 Q All right. So let me take you over to Exhibit 72
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. _ _ Page 198
real quick, and |ooking at JSK 1118 -- zoominto the
first paragraph -- this is the letter that was attached
to all of those accountings; do you renenber that?

It |ooks famliar, yes.
And it says:
We have not audited or reviewed the

acconpanyi ng financial statenments and,

accordingly, do not express an opinion or

provi de any assurance about whether the
financial statements are in accordance

w th the accounting principles generally

accepted in the United States of Anerica.

Do you see that disclainer?
| do.
Further, it says, next paragraph:

The trustee of the Sanmuel S. Jaksick
Jr. Fam |y Trust are responsible for the
preparation and fair presentation of the
financial statements in accordance with
accounting principles generally accepted
in the United States of Anerica, and for
desi gning, inplenenting and mai nt ai ni ng
internal control relevant to the

preparation and fair presentation of the
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. ) Page 199
financial statenents.

So that disclainmer required the trustees or put
the responsibility on the trustees to know the contents
of the financial statenents; right?

A "' m not sure.
Q The trustees are responsi ble for preparation and
fair presentation; right?
A Ckay.
Q And t hen next paragraph:
Qur responsibility --
Whi ch woul d be Rossmann, MacDonal d, Benetti --
-- 1s to conduct the conpilation in

accordance wth statenents and standards

for accounting and revi ew services issued

in Anmerican Institute of Certified Public

Accountants. The objective of a

conpilation --

And then you can see there --

-- is to assist the trustees of the

famly trust in presenting financial

information in the formof financial

statenments w thout undertaking to obtain

or provide any assurance that there are

no material nodifications that shoul d be
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1 made to the financial statenents. rage 250
2 Leaving that up to you; right -- as far as
3 nodifications?
4 A I[t's what Kevin has in his letter there, yes.
5 Q And, lastly:
6 The trustees have elected to omt
7 substantially all of the disclosures
8 requi red by accounting principles
9 general ly accepted in the United States
10 of Anerica. |If the omtted disclosures
11 were included in the financial
12 statenents, they mght influence the
13 user's concl usions about the trust's
14 financial positions, results of trust
15 activity and cash flows. Accordingly,
16 the financial statenments are not designed
17 for those who are not informed about such
18 matters.
19 That's Kevin Riley's disclainer on top of it that
20 is an introduction to all of the financial statenents;
21 right?
22 A Looks like that, yes.
23 Q So, in summary, that makes it incunbent upon the
24  co-trustees to know whether the nunbers and information
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t hat had been conpiled by M. Riley is true and correct;

right?

A Yes, and we did do that. W would nmeet with
counsel and Kevin Riley and then make sure that the
accounting is -- neets state |aw standards, as well as we
woul d have the neetings | nentioned to you on purpose to
go into nore detail about the accounting.

Q But you didn't know that when asked those
questions under oath; did you?

A | didn't understand exactly what you neant when
you were asking those questions at the tine.

Q Vel l, you signed a verification under the penalty
of perjury when | wasn't even present; right?

A Correct.

Q All right. So you didn't know it -- know that
i nformati on when you signed that either; did you?

A It was a discussion that we all had, we were all
in a roomtogether when we signed that, yes.

Q So you did know it was true and correct but you
told me in the deposition that you didn't know?

A | just don't know if | understood exactly what
your line of questioning was. | apologize. Like | said,
it was in our conference roomwith M. Riley and the

attorneys for the trust team
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Page 202
Q Ckay.

MR SPENCER:  Your Honor, Exhibits 72, 73, 74 are
in. | offer Exhibits -- I think 126 is in also, but I
offer Exhibits 95, 126 --

THE COURT: Hold on.

MR. SPENCER It's --

THE COURT: Sounds like it --

MR, SPENCER. -- nine of them

THE COURT: So let's -- let's do that out of the
jury's presence. Let nme them send them hone.

MR SPENCER: | was going to pass the w tness
after doing that.

THE COURT: So with the housekeeping matter
reserved, you pass this w tness?

MR SPENCER  Sorry. Yes, your Honor, | pass the
W t ness.

THE COURT: You have three m nutes.

MR ROBISON: |'mhonored. Thank you.

+++ CROSS- EXAM NATI ON +++
BY MR ROBI SON:
Q Good afternoon, M. Jaksi ck.
Were you in ny office when | deposed Wendy's

accountant, M. Canpagna?
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A Yes, | was, sir.

Q Are you aware that she's hiring an accountant to
| ook at the accountings that you' ve provided to this
court?

A Yes, sir.

And didn't he say they conplied with state | aw?
Yes, sir.

I's it your opinion that they do?

> O >» O

Yes, sir.
Q Do you have any reason to dispute M. Canpagna's
opi nion that your accountings conply with state | aw?
A No.
Q We had an episode here earlier today where you got
emotional, and I want to show Exhibit 111
Did your sister accuse you of your killing your
fat her?
A Yes, sir.
Q Has that been a devastating source of information
for you throughout this entire matter?
A Yes, sir.
MR, ROBI SON:  Your Honor, 1'll resune tonorrow.
THE COURT: Ladies and gentlenmen, during this
eveni ng recess -- M. Jaksick, you may step down.

THE W TNESS: Thank you, sir.
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1 THE COURT: During this evening recess, you are

2 adnoni shed not to converse anongst yourselves or with

3 anyone el se on any subject connected with this trial.

4 You will not read, watch or listen to any report of or

5 comentary on the trial by any person connected with this
6 case or by any medium of information, including wthout

7 limtation the newspaper, television, internet or radio.
8 You are not to conduct any personal, electronic research
9 or experinmentation. You are further adnonished not to

10 formor express any opinion on any subject connected with
11 this case until the case is finally submtted to you

12 It is so hard to know what each of your

13 circunstances are as you are here during the day, and I'm
14 not allowed to inquire into your personal circunstances
15 and how you're doing outside of the courtroomso I have
16 to make the best decisions | can knowi ng that sone will
17  be happy and sonme will be unhappy.

18 Tonorrow you will appear in the jury deliberation
19 roomfor entry into the courtroomat 8:30. W wll take
20 a break at 10 o'clock, it will be 15 mnutes. W wll be
21 in trial from10:15 to 11:30, which is an hour and
22 15 mnutes. W'll have a 30-mnute lunch at 11:30. So
23  bring your own food, there won't be time to go buy food.
24 You'll then be in the courtroomfrom12:00 to 1:30, and
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1 then your trial day will be over at 1:30. rage 208
2 Goodni ght, | adi es and gentl enen.

3 We'll stand for our jury.

4 (Jury exited courtroom)

5 THE COURT: Be seated if you wish. 1'mgoing to
6 remain standing because |'ve been sitting a |ot.

7 Let's quickly recite the exhibits you seek the

8 admission, M. Spencer.

9 MR ROBI SON:  Your Honor, | have a list -- do you
10 have ny list?

11 MR JOHNSON: | do not.

12 MR SPENCER:  Your Honor, | think you have it, if
13 we can borrowit.

14 THE COURT: Yes, of course you can. Do | still
15 have that?

16 MR ROBISON. Ckay. | don't need. | don't want
17 to go through the whole Iist.

18 MR SPENCER: 1'd like to --

19 THE COURT: Just one at a time here.

20 MR SPENCER 72, 73, 74, are in. | want to make
21 sure and offer Exhibits 95, 126, 129, 130, 131, and 132.
22 MR ROBISON. May | have a word?

23 THE COURT: Yes.

24 MR ROBI SON: No objections.
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1 THE COURT: Those are admtted, Ms. Clerk. rage 25
2 THE CLERK: Thank you.
3 (Exhibits 95, 126, 129, 130, 131, and.
4 132 were admtted.)
5 THE COURT: Al right. Goodnight.
6 MR ROBI SON:  Goodni ght .
7 THE COURT: See you in the norning at
8  8:20-soneting.
9 MR HOSMER- HENNER:  Just one housekeeping matter.
10 THE COURT: Yes. Let's go off the record, M.
11 Reporter.
12 (At 4:42 p.m, court adjourned.)
13 * % %
14
15
16
17
18
19
20
21
22
23
24
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STATE OF NEVADA )

SS.
COUNTY OF WASHOE )

I, ERIN T. FERRETTO, an Oficial Reporter
of the Second Judicial District Court of the State of
Nevada, in and for the County of Washoe, DO HEREBY
CERTI FY:

That | was present in Departnment No. 15 of
t he above-entitled Court on THURSDAY, FEBRUARY 21ST,
2019, and took verbatim stenotype notes of the
proceedi ngs had upon the matter captioned within, and
thereafter transcribed theminto typewiting as herein
appears;

That the foregoing transcript is a full,
true and correct transcription of ny stenotype notes of
sai d proceedi ngs.

DATED: This 15th day of My, 2019.

/sl Erin T. Ferretto

ERIN T. FERRETTO, CCR #281
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-000-

RENO, NEVADA; THURSDAY, FEBRUARY 28, 2019; 8:42 A M
-000-

(The follow ng proceedi ngs were held outside
the presence of the jury.)

THE COURT: | will read into the record a juror
note, and then we'll nmake copies and they will be
avai | abl e for your review

"I'mallergic to sonmething. 1've seen the
doctor. | have taken nedikin [phonetic] hoping it
wor ks. "

And then the juror's nane, Darla \ard.

Al right. Anything before the jury?

Deputy, please

(The follow ng proceedings were held in the
presence of the jury.)

THE COURT: Ladies and gentlemen, good norning.
Nice to see you all again. On behalf of the attorneys
and trial participants, good norning. Be seated, please.

Petitioner's counsel, you may call your next
W t ness.

MR. SPENCER:  Your Honor, we call our expert

W t ness, Bruce Wall ace.
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1 THE COURT: Please follow the deputy's rage ©
2 instructions.

3

4 BRUCE WALLACE

5 havi ng been first duly sworn,

6 was exam ned and testified as foll ows:

7

8 DI RECT EXAM NATI ON

9 BY MR SPENCER

10 Q Good norni ng.

11 A Good norning. How are you?

12 Q Cood.

13 Wul d you state your nane for the record,
14 pl ease.

15 A Robert Bruce Wl lace, Jr.

16 Q And do you go by Bruce?

17 A | do, yes.

18 Q Is it okay if I call you that if I need to?
19 A Pl ease do.
20 Q Bruce, where did you grow up?
21 A | grew up in Houston, Texas.
22 Q Did you graduate from high school down there?
23 A | did, in Houston.
24 Q Wiat did you do after high school ?
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1 A | went to -- actually, | played hockey
2 intercollegiately at Merrimac College in Andover,
3 Massachusetts, and came back to the University of Texas
4  ny sophonore year and graduated fromthe University of
5 Texas in 1976.
6 Q Wiat was your degree in?
7 A M undergraduate degree is in English.
8 Q And what did you do after graduating from
9 University of Texas?
10 A | started immediately in |aw school and al so
11 wth what was then Texas Commerce Bank the same week.
12 Q kay. And did you graduate fromthe University
13  of Texas Law School ?
14 A Not University of Texas. | went to South Texas
15 Law School in Houston
16 Q M apologies. South Texas, that's in Houston?
17 A Yes.
18 Q D d you graduate fromthere?
19 A | did, yes.
20 Q In what year?
21 A | was licensed in May of 1980.
22 Q Just for everybody's benefit, but mainly the
23 court reporter's, slowit down just a little bit.
24 A Yes, sir. I'msorry.
Litigation Services | 800-330-1112

www. | i tigationservices.com

WJ 005290



http://www.litigationservices.com
http://www.litigationservices.com

TRI AL, DAY 10 - 02/28/2019

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

_ Page 8
Q So in 1980 you graduated fromlaw school. Dd

you take the bar exan?

A Yes, sir.

Q And becane an attorney?

A Yes, sir.

Q Al right. And then what did you do after
t hat ?

A | was -- excuse nme. | had been with Texas
Conmer ce, the predecessor organization to JP Mrgan
Chase, throughout |aw school, and | renmained with the
bank for the next 35 years.

Q kay. And in what capacity did you start in
after |aw school ?

A | started as a trust officer, primarily
adm nistering trusts that had significant real estate and
oil and gas associated with them and over the years held
many, many different positions with the trust departnent
and private bank of JP Mrgan Chase.

Q So during those 35 years you worked in the
trust department there?

A Yes, | did.

Q At the two entities?

A Correct.

Q Al right. And as a trust officer, did you
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adm nister trusts in many | ocations?

A Yes, sir, | did. Throughout the country.

Q kay. Trusts that would be -- where would
those trusts be located in conparison to where you were
| ocat ed?

A The administration of those trusts woul d have
been primarily in Texas. However, the origin of many of
those trusts were in nultiple states throughout the
United States.

Q And in that capacity as a trust officer, any
way to estimate or do you know how many trusts you
adm ni stered over the years?

A Directly as a trust officer over the 35 years,
several hundred, if not a thousand, but in addition to
having direct responsibility for the adm nistration of
trusts, | also held the responsibility -- | was the chief
adm ni strative officer for the trust department where
was responsible for the fiduciary policy, if you wll, of
the organization as well as the acquisition of trust
departnments in other parts of the city.

So not only did | directly adm nister, | was
al so responsible for the overall policy of the
organi zation with respect to the adm nistration of trusts

and est at es.
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1 Q Wi ch organization?

2 A This woul d have been JP Morgan Chase. There

3 were a nunber of mergers which took place, but for the

4 majority of the time it was JP Mdrgan Chase.

5 Q Were were you based?

6 A |In Houston.

7 Q And when you say involved with the fiduciary

8 policy of the organization, what did that entail?

9 A The adm nistration of trusts and estates is
10 based on a series of precepts, if you will, which are
11  applied al nost universally across the adm nistration of
12 any trust and estate. There are certain basic fiduciary
13 duties that nmust be followed by trustees in the
14 admnistration of any trust or estate.

15 It al so extends into corporations and

16 partnerships as well, but ny primary responsibility was

17 with respect to trusts and estates.

18 Q And so did you becone acquainted with fiduciary

19 duties and obligations?

20 A Oh, yes, sir. That's what | did.

21 Q kay. Wien did you |eave JP Mrgan?

22 A About ten years ago. 2008, as | recall

23 Q Wiat did you do after that?

24 A I'min private practice as an attorney in
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Page 11
Houst on.

Q And once you went into private practice, what
areas do you practice in?

A M primary areas are fiduciary litigation and
the adm nistration of trusts and estates to include what
| nmentioned earlier also, corporations and partnerships
with respect to the duties owed by officers and directors
and partners of partnerships and corporations.

Q So prior to going into private practice, when
you were serving as a trust officer, did you gain
experience in relation to different things that can
happen along the way in trust adm nistration?

A Yes, sir. Every famly deals a different set
of facts and circunstances which nust be considered.

Q And in that regard how inportant is the trust
docurnent itself?

A The trust docunment is always the foundation.
It's always the point at which a trust officer begins the
adm ni stration of any trust and estate because it is --
it is the bible, if youwill. That is what one refers to
when they figure out what duties and responsibilities are
owed.

Trust departnments -- excuse ne -- trust

docunents provide the powers that the trustee has to

Litigation Services | 800-330-1112
www. | i tigationservices.com

WJ 005294



http://www.litigationservices.com
http://www.litigationservices.com

TRI AL, DAY 10 - 02/28/2019

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

Page 12
operate the trust, but those powers have to be exercised

within the standards of care that are spelled out within
that docunent. So it's not -- just because one has the
power to do sonething doesn't necessarily mean that they
can do it with inpunity.

Q Inthis trial we've called it the rule book.
Wul d you agree with that?

A Yes, sir.

Q And in relation to what you just mentioned,
what woul d be an exanpl e of having a power but not being
able to use it with inpunity?

A \Well, the best exanple that | can think of is,
nost trust docunments will give the trustee the ability to
buy stocks, okay, but just because the trustee has the
power to buy stocks, it doesn't nmean that they can go out
and buy bad stocks. They can't go out and buy --

['I'l use an exanple that's in the news right
now. Sears, for exanple, which is in bankruptcy. They
have the power to buy Sears, but to do so would violate
the standard of care which is -- under the Prudent
| nvestor Act which spells out how the power to buy stock
nmust be measured by prudent investor standards.

Q And so analysis and discretion has to be

invol ved with the exercise of those powers?
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1 A The exercise of discretionis key to the rage &3
2 admnistration of a trust or an estate, yes, sir.

3 Q And have you heard of the Restatenent of

4  Trusts?

5 A Yes, sir.

6 Q Wiat is that, generally?

7 A The restatement -- there are restatenents of

8 many areas of the law. The one that | amnost famliar
9 withis the Restatenent of Trusts, which is a body of

10 work which is put together by the American Law Institute,
11 | believe, that is basically the summarization of all of
12 the fiduciary duties which are standard throughout the
13 admnistration of trusts. It is a go-to document for

14  trust officers and for attorneys for that nmatter in

15 determning the duties and how those duties should be

16  exerci sed.

17 Q And inrelation to the Restatement of Trusts,
18 you mentioned there are duties that are outlined in it?
19 A It defines the duties, if youwill. It states
20 what they are and then defines -- defines those duties
21 and then actually gives exanples of how they should be
22 exercised in many cases.

23 Q And what are sonme of the duties that a

24  fiduciary would typically have?
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A There are many fiduciary duties. The ones

which are nmost inportant in my opinion are, first of all,
the duty of good faith, and the duty of good faith is
very straightforward and sinple. It neans that you nust
act honestly and you nust act in a way that is in the
best interest of your beneficiaries, and the actions --
you must believe that the actions you are taking are
honest and in the best interest of those beneficiaries.
That's a sinple definition of the duty of good faith.
Very straightforward.

Q And is there a duty of loyalty?

A The duty of loyalty is the nost expansive of
all of the fiduciary duties, and a basic definition of
the duty of loyalty is, under all circunmstances a trustee
nmust al so put the interests of the beneficiary ahead of
hi msel f, herself, itself. The beneficiary is the one to
whom -- the highest level of duty defined by lawis a
fiduciary duty.

MR ROBI SON:  bjection, Your Honor. Calls for
a legal conclusion. Mve to strike.

THE COURT: Sust ai ned.

Let me just explain, |ladies and gentlenmen. |
wi Il be providing instructions of law at the cl ose of

evidence. The expert witness may provide his opinion of
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law. | will be providing the statenents.

You may proceed.
BY MR SPENCER:

Q Speaking generally about the duties, were you
finished with that one?

A No, sir. There are three conponents to it that
any trust officer would consider in the adm nistration of
atrust. One is to always put the interests of the
beneficiaries first. The second is to avoid conflict of
interest and sel f-dealing.

MR ROBI SO\ Your Honor, again, | object.

This is going to be covered by jury instructions.

THE COURT: No. | sustained the |ast objection
because of the witness's priority of |aw, making the
duties superlative. He's describing it. [It's overruled.

You may continue.

THE WTNESS: And the final conponent is that a
trustee is required to disclose to the beneficiary all
information that is material to his or her interests.
Those are the -- generally, those are the three
conponents of the duty of loyalty and what trust officers
consider in exercising discretion for the trust.

BY MR SPENCER:

Q Is that duty of disclosure a duty of ful
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di scl osure?

A Yes, sir. That is a conponent of the duty of
| oyalty where the trustee is required to disclose
information that is material to the interests of the
beneficiaries and the trust.

Q How does that duty of full disclosure conme into
play if a fiduciary has nade a m stake or done sonet hi ng
wrong?

A If a fiduciary has made a m stake and they are
aware of it, that m stake nust be disclosed to the
beneficiari es.

Q And what about if they've done sonmething wong?

A If they've done sonething wong, then it woul d
be a violation -- it could potentially be a violation not
only of the duty of loyalty, but of the duty of good
faith to the extent that they did not act honestly and
did not do what they believe to be in the best interest
of the beneficiary. So there are a couple of fiduciary
duties that would conme into play in those circunstances.

Q Wuld they have an obligation to tell on
t hensel ves, so to speak?

A Absol utely.

Q And then is there also a duty of inpartiality?

What is that?
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A Yes, sir. The fiduciary duty of inpartiality

requires a trustee -- in the situation where there are
mul tiple beneficiaries, that the trustee, in exercising
di scretion, making decisions, making investnments, making
di stributions, nust balance the interests and the

equi ties of each of those beneficiaries equally.

That doesn't necessarily nmean that the decision
is the same for each of the beneficiaries. Wuat it neans
Is that the trustee nust factor into its decision,
whether it be an investnent decision, a discretionary
di stribution, but nmust factor the interest of each of the
beneficiaries and deal effectively and inpartially wth
each of those in making his or her decision.

Q kay. And what is the duty of -- let nme back
up. What is incone productivity? 1s that a duty?

A Afiduciary has a duty to nake the trust assets
productive. In other words, if an asset of the trust is
not productive and it is -- there is not otherw se
| anguage in the trust agreenent allow ng or requiring the
trustee to hold that particular asset, the trustee, in
putting together its investment philosophy, should do
something to make that asset productive so that it's
generating inconme, has the opportunity of appreciation

for the benefit of the beneficiaries.
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Q Ckay. And what is the duty of prudence? |Is

there a duty of prudence?

A There is a duty of prudence. The duty of
prudence is twofold. A fiduciary -- a trustee has a duty
to act prudently with respect to the administration of
the trust. The duty of prudence has been expanded to
i ncorporate what is known as the Prudent Investor Act.

Q Wiat is that?

A Excuse ne?

Q Wiat is the Prudent Investor Act?

A The Prudent Investor Act is a uniform
codification, if you will, of the -- of what a fiduciary
shoul d consider in making investnment decisions with
respect to the trust. It requires that the fiduciary
operate wth care, skill, and caution in terms of naking
i nvest nent deci sions, but nore inportantly, those
i nvest ment deci sions have to be made in accordance wth
t he purpose of the trust.

So | mentioned earlier that the trust docunent
is the bible. The trustee nmust first establish what the
purpose of the trust is and then make investnent
decisions with care, skill, and caution in accordance
wi th what the purpose of that trust is.

Q And let's pull up Exhibit No. 9.
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You' ve had an opportunity to | ook at the

Jaksick Fam |y Trust and the Jaksick SSJ |Issue Trust?

A Yes, sir. 1've reviewed both of those multiple
times.

Q kay. And we'll turn to page 27, TJ 33, if you
woul d, pl ease.

In relation to that Prudent Investor Rule --
this is the famly trust, by the way -- did it cite to
t he Restatenent?

A Yes, it does.

Q Let's look in the mddle of the paragraph there
about ten lines down, Restatenment (Third) of Trusts, the
Prudent Investor Rule.

I's that what you were alluding to there?

A Yes, sir, it is.

Q And the fact that that's in this trust, what
does that explain to you or nean to you?

A Well, it certainly | eaves no roomfor error in
terns of whether or not the Prudent |nvestor Act applies.
The person who drafted this trust as well as the issue
trust made it very clear that the Prudent |nvestor Act
was to be -- was to provide the standard of care for
pur poses of making investnent decisions on behalf of the

famly trust in this case.
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Q Nowlet's ook at the issue trust, Exhibit 10.

This is the issue trust at the top?

A Yes, sir.

Q W'Il flip to page 14, which is TJ 883.

Does it |ikew se contain reference to the
Rest at enent ?

A Yes, sir, it does.

Q Regarding the Prudent Investor Rule?

A Yes, sir.

Q And does the use of the Restatenent in the
trust docunents, at least in relation to this, tell you
anyt hi ng about what the rule books require in relation to
consulting the Restatenent?

A Yes, sir. In the admnistration of this trust,
one woul d | ook to the Restatenent of the Third,
particularly the Prudent Investor Rule, in making any
decision with respect to the managenment of the trust,
both with respect to its managenment as well as making
i nvest nent deci sions, exercising discretion with respect
to the adm nistration of the trust.

Q Al right. And in that regard, exercising
di scretion, what woul d be abuse of discretion by a
fiduciary?

A If the fiduciary were to exercise discretion
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which is contrary to what the trust agreenent says that

he or she should do, that woul d be an abuse of

di scretion. So a misinterpretation of the docunment woul d
be -- could be an abuse of discretion, and also, if they
were to exercise their discretionin a way that is
unfair, it could be an abuse of discretion

Q Wiat is the effect of a fiduciary abusing their
di scretion?

A It would render the decision invalid, subject
to review and rescission

Q You've heard the term"best interests"?

A Yes.

Q How do the best interests of the beneficiaries
come into play in all of that?

A | want to define that as specifically as | can
but assets are put in trust for the adm nistration of the
beneficiaries. Mny tinmes the beneficiary believes that
what is in their best interest is that everything that's
in that trust should come to them

THE COURT: Hold on, everybody. | usually
don't start intervening until later in the afternoon, but
we're starting really, really fast with the cadence

THE WTNESS: M apol ogi es.

THE COURT: You have to sl ow down. At sone
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1 point we'll stand and give you an opportunity to s|5798 °
2 down. It's just your flow of speech and it has to slow
3 down.

4 THE WTNESS: | get excited about this stuff.

5 So a beneficiary may very well think that what
6 is intheir best interest is that everything that is in
7 the trust should be nmade available to them but that

8 generally is not what the trust agreenent says.

9 What this trust agreenent says -- frankly, what
10 nost say -- is that what is in their best interest is

11  generally nmeasured by heal th, education, maintenance, and
12  support, called the HEM5S standard, H E-MS.

13 So meking decisions wth respect to what is in
14  the best interest of the beneficiary requires that that
15 HEMS standard be appli ed.

16 BY MR SPENCER

17 Q Have you seen trusts that don't contain the

18 HEMS standard?

19 A Sure. Sure.
20 Q So you've got to go back to the rule book to
21 see how the discretion is applied, if there is sone?
22 A Al ways.
23 Q In some trusts you nay not have to apply
24 discretion; is that right?
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A There are trusts which renove discretion, that

says sonething will happen as follows and spells out
exactly what should occur, in which case there would not
be di scretion exercised by the trustee.

Q But nost trusts have a discretionary standard?

A Yes, definitely.

Q And did you educate yourself a little bit about
Nevada | aw in these regards?

A | reviewed the Nevada statutes, yes, sir

Q kay. And you nentioned that you reviewed the
trusts, the issue trust and the famly trust?

A Yes, sir.

Q And who did you understand the trustees to be
of the famly trust?

A Initially the famly trust was -- Todd and Stan
Jaksi ck and Kevin Row ey were the three original trustees
of the famly trust.

Q After Sanmls death?

A I'msorry. Yes, after Sam s death.

Q And then did that change?

A It did. M. Rowey resigned in the sumer of
2013, as | recall, and Stan and Todd served as trustees
until, | believe, Decenber of 2016.

Q kay. And then who did you understand the
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trustee to be of the issue trust?

A Todd Jaksick is the sole trustee of the issue
trust.

Q And what did you cone to understand the purpose
of the famly trust was?

A The purpose of the famly trust is to operate
in the best interests of the beneficiaries in accordance
with the HEMS standard that | spelled out a few m nutes
ago. The primary purpose of that trust is to take care
of the beneficiaries, which are Wndy, Todd, and Stan.

Q And then is there a provision for their
descendent s?

A Yes, there are provisions for their descendents
as well.

Q And what did you determne is the purpose of
the SSJ |ssue Trust?

A It's very different fromthe famly trust. The
purpose of the issue trust is twofold: It is an
i nsurance trust which held a |ife insurance policy
which -- $6 nillion in life insurance which was payabl e
to the trust upon Sam s death.

The purpose of those life insurance proceeds
were the potential to loan funds to the famly trust to

pay estate taxes and then on a long-termbasis was to
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mai ntain the properties which Sam had contributed to the

issue trust for a period of sone 365 years goi ng forward.
There are not provisions for distributions to be nade to
beneficiaries in the issue trust.

Q D d you determ ne what the issue trust actually
ended up owni ng?

A There are a list of entities. | can't -- |
can't repeat those to you off the top of ny head, but I
revi ewed what those were through the accountings that
were filed in this matter, so I do know what they are,
yes.

Q Interest in entities versus |and?

A Versus land itself, yes, sir.

Q And you also had a chance to | ook at sone of
the transactions in this case?

A | have, yes, sir.

Q And are you familiar with what we have sort of
cal l ed the Lake Tahoe transaction?

A | am yes, sir.

Q Let me back up

You' ve heard testinmony in the trial about the

co-trustees, Stan and Todd, resolving their disputes?

A | understand that there was a lawsuit invol ving

Todd and Stan and that they settled that |awsuit sone
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short time ago.

Q And inrelation to fiduciary duties, what woul d

be your opinion with respect to that?

MR ROBI SON:  (bj ection, Your Honor

MR, LATTIN.  ojection.

MR HOSMER- HENNER:  Obj ecti on, Your Honor

MR ROBI SON:  And exceeds the scope of any
exam nation -- of the report. W have no suppl enents
what soever .

MR. SPENCER  Your Honor, that was done after
his --

THE COURT: | know when the settlenent was
reached and when discovery occurred.

Leavi ng the scope argunent aside for a nonent,
woul d you pl ease explain the objection, Counsel

MR, ROBI SON:  Your Honor, we had this
di scussion prior to trial, that if there were to be any
suppl ement to the experts' reports, we were to be
notified pursuant to Rule 26 of the Nevada Rules of G vi
Procedure. W have received no notification that there
woul d be any testinmony beyond the scope of his deposition
and his report.

THE COURT: Do you have an objection beyond

t hat ?
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1 MR ROBISON: That's my objection. rage &/
2 MR HOSMER-HENNER: | join in that objection,
3 and consistent with this Court's order ordering the

4 parties to a settlement conference, his testinony

5 necessarily inplicates the terns of that settlenent

6 agreenent, which has already been excl uded.

7 THE COURT: Sust ai ned.

8 BY MR SPENCER

9 Q Going back to the Lake Tahoe property or

10 transaction, where did you understand the Lake Tahoe

11 property started?

12 A Initially it was Sams home, and |'ve cone to
13 understand that he bought the property perhaps as early
14 as the late 1970s, and then he contributed that property
15 to the famly trust.

16 Q kay. And were you able to follow sort of the
17 trail of where it ended up?

18 A Yes, sir.

19 Q Were did the property go next?
20 A Fromthe famly trust it was transferred to
21 SSJ LLC, | believe is the entity, and it was transferred
22 into that entity, which was wholly-owned by the famly
23 trust subject to an option agreenent.
24 Q Al right. And what did you | earn about that
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option agreenent ?

A The option agreenent was initially granted by
the famly trust to Incline TSS, an entity that was
whol Iy owned by Todd Jaksick wherein he had the ability
to purchase the Lake Tahoe property under terns spelled
out in the option agreenent, which generally had a
$7.25 million unsecured note as well as certain option
paynments that were required to be nmade on an annua
basi s.

Q D d you learn whether the option agreenent was
exerci sed?

A The option agreenent was exercised, yes.

Q Wiere did the Lake Tahoe property go after

t hat ?

A It went fromSSJ LLC to Incline TSS.

Q Did you determ ne who or what entities owned
I ncline TSS?

A Incline TSS was owned by Todd -- Todd Jaksick's
famly primarily through two trusts. One is an issue
trust for his famly, and the other, | believe, is a
trust for his children, but 1'"mnot positive of that.

Q And what did that do to the dispositive plan
that was outlined in the famly trust?

A It was conpletely contrary to what was spelled
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out in the famly trust with respect to how the Lake

Tahoe honme was to be treated.

Q And what do you renenber about that?

A The famly trust required that the Lake Tahoe
home be placed in a series of three subtrusts under the
famly trust where it was to be held and paid for, if you
will, by the famly trust for the benefit of initially
Todd, Wendy, and Stan to use. There was al so provisions
for noney to be allocated to those subtrusts for the
mai nt enance and paynment of the upkeep of the hone.

Q And did you find out if there were any issues
w th determ ning amendnents and whi ch anmendnents applied
to the famly trust?

A It was a bit confusing, but as | nmentioned a
few nmoments ago, Todd -- Incline TSS was required to nmake
a series of option paynents on an annual basis. On at
| east two occasions the option paynents were |ate.

In one case there was an extension of the
paynment date for the option agreement, and the paynent
was made, as | recall, even later than the extension that
was granted. In the second case | did not see
docunentation with respect to allowing a | ate paynent on
an option paynment that was nade after the date required

under the agreenent.
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Q kay. And so Incline TSS owns the Lake Tahoe

property, and then what happened to the ownership of it?

A Well, with respect to Incline --

Q The SSJ Issue Trust?

A Well, the reason I'mhesitating is that | don't
believe that Incline TSS ever owned the property to allow
it to convey what ultimately occurred, 54 percent of the
interest to the issue trust.

Q Let's back up, then

A That's why | hesitated.

Q Let's break it up, then

So in relation to the exercise of the option
and Incline TSS getting the title, what is it that you
saw t hat caused you to think that?

A Under the terms of the option agreenent,
Incline TSS was required to pay seven and a quarter
mllion dollars for the house offset by any option
paynments that had been nade.

Q And what did you find out happened?

A M understanding is that there were credit --
there were credits received for two or three option
paynment s, which woul d have -- which woul d have reduced
the seven and a quarter mllion dollars down to

approximately $7.1 mllion that Incline TSS woul d have
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been required to pay to SSJ LLC in order to acquire the

house.

Q On an unsecured note?

A On an unsecured note, yes, sir.

Q And then as far as the consideration of the
amount paid to acquire that title, what did you find out
t here?

A | have seen no indication that $7.1 million was
ever paid by Incline TSS to SSJ LLC. There's no
reference to that in the accounting that I"'mable to find
nor has there been any testinmony docunmenting a check or a
wire transfer or whatever of that $7.1 million, which was
the consideration required to be paid by Incline TSS for
t hat acquisition.

Q GCkay. And so other than those option paynents
t hat you nentioned?

A Oher than those option paynments, which, as |
say, woul d have reduced it approxi mately $150, 000.

Q And what would be the effect of that?

MR, LATTIN. Objection. Calls for a |egal
concl usi on.

THE COURT: Overrul ed.

THE WTNESS: | do not believe -- if the

paynments were not nade, then there was no consideration
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If you buy a house or buy a car for $20, 000, the

consideration is $20, 000.
In this case the purchase of the house woul d

have been $7.1 million. | don't see where that
consi deration was ever paid, and if it wasn't, then
Incline TSS never held the interest giving it the ability
to do what it subsequently did with the issue trust.
BY MR SPENCER:

Q kay. So did that create a title issue?

A It does in ny mnd, yes, sir.

Q kay. And then later, after all of that, the
SSJ Issue Trust got the life insurance proceeds that you
ment i oned?

A Yes, sir. As | understand it, it was a bit
nore conplicated than that. The $6 nmillion in life
i nsurance proceeds were received by the issue trust, and
as | nentioned earlier, the purpose for those proceeds
was to loan noney to the famly trust for payment of
taxes and to nmaintain the existing properties that had
been put into the issue trust by Sam

What subsequently happened is Incline TSS,

which was an entity operated 100 percent by Todd, sold a
46 -- I'msorry -- a 54 percent interest not in the Lake

Tahoe property, but in Incline TSS, Cass B shares, for
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just under $5 mllion, $4.9 mllion to $5 mllion, which

was the insurance proceeds in the issue trust.

Q kay. And those insurance proceeds had a
specific purpose in the trust?

A In the issue trust, yes, sir, they did.

Q To do what?

A Twofold: One was to pay estate taxes, to | oan
noney to the famly trust to pay estate taxes; and to
mai ntain the many properties that had been contri buted
into the issue trust by Sam Jaksi ck.

Q And, instead, the trustee of that trust did
what in relation to it?

A The trustee of the trust entered into what |
believe is a self-dealing transaction where Todd as
manager of Incline TSS sold to Todd as trustee of the
issue trust a 54 percent interest in an entity wholly
controlled by Todd. That is -- that's self-dealing.

That is a conflict of interest. There was no disclosure.
In any conflict of interest situation, it is

i ncunmbent upon the trustee to denonstrate the fairness of

that transaction and to make disclosure to the

benefici ari es.

Q ay. And so do you have an opini on about

whet her that's a breach of fiduciary duty?
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1 A | believe it is a breach of fiduciary dutgégelf4
2 is a breach of the duty of loyalty; it is a beach of the
3 duty of good faith; it is a breach of the trustee's duty
4  of disclosure.

5 Q And then --

6 A It is also -- pardon nme -- it is also a breach
7 of the Prudent Investor Act by Todd as trustee of the

8 issue trust because it is not in accordance with the

9 purpose of the issue trust.

10 Q And in relation to the purchase price that was
11  negotiated between Todd as manager of Incline TSS and

12 Todd as trustee of the issue trust, do you believe that
13 to be fair market value or the correct value, | should
14  say?

15 A Are you tal king about the amount that was paid
16 by the issue trust to Incline TSS?

17 Q Yes, sir. The just under $5 mllion anount,
18 what is your opinion regarding that?

19 MR ROBI SON:  (bj ection.

20 THE COURT: Sustained unless you lay a

21 foundation for this expert's ability to answer that

22  particul ar question.

23 MR ROBISON: Even if he does, it's beyond the
24  scope of the report and the testinony.
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1 THE COURT: Well, | have to just go with Fﬁge >
2 first one and see where it goes.

3 BY MR SPENCER:

4 Q So in your experience, education, and

5 experience over the years you worked as a trust officer
6 have you entered into transactions relating to purchasing
7 property?

8 A Yes, sir. | think I nentioned when | was

9 sunmarizing ny experience that | nmanaged the real estate
10 and oil and gas for JP Mrgan Chase for a period

11  exceeding 20 years, and so | managed fiduciary rea

12 estate, the purchase and sale of real estate in trusts
13 and estates for over 20 years and oversaw that for the
14 bank.

15 Q And do you al so have experience in the process
16 of determ ning value of assets for reporting themfor

17  various purposes?

18 A Yes, sir. Evaluating the nature of the

19 interest which is being sold, which in this case, as |
20 nentioned, is not an interest in the property, but an
21 interest in an entity that is controlled by Todd Jaksi ck
22 Q And do you have experience with discounting
23 valuations?
24 A Yes, sir, | do.
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Q And what does that nean exactly? Wat does it

entail?

A Discounting is required in a situation where
the acquiring entity does not have the ability to narket
the asset or control the asset, and in this case the
54 percent interest in Incline TSS that was conveyed to
the trust did not have marketability and it did not -- it
did not have control. The issue trust cannot sell the
property and the issue trust has no input in terns of the
managenent of the property.

If you don't have those el ements associ ated
W th ownership, then the asset is not as valuable as it
woul d ot herwi se be, so there would be a discount
associated with the mnority interest, the Cass B
shares, the lack of marketability, and the |ack of
control

Q And those things affect the value of that
interest that's been purchased?

A Yes, sir. They nust be factored into it.

Q And inrelation to the 54 percent that was
purchased by the issue trust with the just under
$5 million worth of cash, what is your opinion about
whet her that val ue was accurate?

MR ROBI SON:  (bject, Your Honor. This
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i ndi vi dual has not been disclosed as a val uati on expert.

We have no reports, no backup for valuation --

THE COURT: | would just like to have a quick
si debar .

Ladi es and gentl enen, during this conversation,
feel free to stand if you like and stretch

Counsel .

(A discussion was held off the record outside
the presence of the jury.)

THE COURT: The objection is sustained.
BY MR SPENCER:

Q So once at least the title was in Incline TSS,
the issue trust bought in -- 54 percent bought into the
Incline TSS entity?

A Yes, sir. For approximately $4.9 mllion

Q What's your opinion about the idea that Todd
negoti ated that transaction with hinself?

A It is aconflict of interest and it is a
sel f-deal i ng transaction

Q And who owned the other 46 percent?

A Todd's entity -- well, Incline TSS, which was
whol Iy controlled and owned by Todd and his famly.

Q kay. And what's your opinion about whether

that investnent into Incline TSS net the standards within
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the issue trust?

A | mentioned earlier that the purpose of the
issue trust was to maintain and nmanage the properties
whi ch had been contributed to the trust by Sam and it
was to do that for a period of 365 years. The issue
trust does not have the ability to make distributions to
beneficiaries, and it has as its purpose the naintenance
of those properties.

Removing 4.9, $5 nillion in life insurance
policies and cash fromthe issue trust severely
j eopardi zes its purpose to be able to manage those
properties going forward, and so | believe that it fails
inits test of being a prudent investnment under the

Prudent Investor Act given the purpose of the issue

trust.

Q It affected the purpose?

A It's contrary to the purpose.

Q And what did you cone to understand about
whet her -- about the disclosure relating to that

transaction to Wendy?

A Well, there was no disclosure with respect to
nost of the elements of the transaction at all, the fact
that it was a self-dealing transaction nor that there was

a conflict of interest.
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Q Ckay. And you've heard testinony about the

fact that the Incline house has gone up in value?

A Yes, | have.

Q Does the fact that the property increased in
val ue exonerate any breach or conflict that you saw?

A No, sir.

Q And then you recall -- regarding the option
agreenent, do you recall the appraisal?

A There were a couple of appraisals. Yes, sir,
remenber those.

Q And you al so understood there was a nortgage
outstanding with Bank of Anmerica?

A Correct.

Q And what did you understand the difference
bet ween the apprai sal and the nortgage that was
outstanding to be?

A The original appraisal in 2010 was for
$6-1/2 million, as | recall, and the outstanding
i ndebt edness to Bank of Anerica, the nortgage, if you
will, was $6.3 million, so there was very little equity
in the house in 2010.

Q You've got experience in dealing with estate
tax returns; right?

A Yes, sir, | do.
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Q And if a property is worth $6-1/2 mllion and

it has $6.3 mllion worth of debt against it, howis that
dealt with in an estate tax situation?

A Well, the net inpact in 2010, before they
undert ook these transactions --

MR ROBISON: (bjection. Relevant as to 2010,
Your Honor.

THE COURT: Overrul ed.

THE WTNESS: -- is that there would have been
an asset in the estate tax return appraised at
$6.5 mllion and a corresponding debt for $6.3 mllion
| eaving a net contribution of value of approximtely
$200, 000.
BY MR SPENCER:

Q So that was a $200, 000 estate tax val ue for
determ ning estate taxes?

A Val ue, yes.

Q And what did you understand was at |east one of
the reasons for the option agreenent?

A M understanding is that there were two -- that
there were two primary justifications for the option
agreenent. One is avoiding an excise tax that may have
cone into play as a result of ObhanaCare in 2013, and the

other was creditor protection in trying to get the title
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to the house renoved not only fromthe estate, but from

potential creditors of Sam Jaksi ck

Q So estate and excise tax issues?

A Yes, sir.

Q And then creditor protection?

A Correct.

Q And going back to that 6.5 versus $6.3 mllion
debt, how would that cone into play in regard to the
estate tax and the net investnent inconme, excise tax?

A Well, the only way you woul d have been subj ect
to the excise tax would have been if the property were
sold, and with respect to the estate tax, obviously, Sam
Jaksi ck woul d have to pass away.

Q And if he had passed away the day after that
opti on agreenent, there would have been, you nentioned, a
$200, 000 estate tax?

A Wll, after the option -- after the option
agreenment, | believe that they nay have been required to
reflect a value of $7.25 mllion on the estate tax
return. That was a consequence of the option

Q And that's the anpbunt of the sales price in the
opti on agreenent?

A Under the option agreenent, yes, sir

Q Wiat did that do to the estate tax picture

Litigation Services | 800-330-1112
www. | i tigationservices.com

WJ 005324



http://www.litigationservices.com
http://www.litigationservices.com

TRI AL, DAY 10 - 02/28/2019

Page 42

1 follow ng the option agreenent?

2 A It increased the potential for estate taxes

3 fromsix and a half mllion dollars to seven and a

4 quarter mllion dollars.

5 Q Instead of the $200,000 difference?

6 A Yes, sir.

7 Q And you nentioned that the CbamaCare tax, the
8 net investnent incone tax that was going to hit in 2013,
9 that would have applied if the property had been sol d?
10 A Yes, sir.

11 Q Al right. So would that have applied if the
12  option had been exercised?

13 A Yes. If the property were sold out of the

14 famly trust or SSJ LLC, then it would have triggered

15 capital gains tax, which would include the GhamaCare

16 excise tax, but it would also include approxi mately

17 20 percent capital gains tax on the difference between
18 the basis for which M. Jaksick bought the house for

19 originally and what it sold for, which in this case would
20 have been seven and a quarter mllion dollars.
21 Q So the concern about the net investnent incone
22 tax would only have applied if the property had been sold
23 or the option had been exercised?
24 A Correct.
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Q But as far as the estate tax hit so to spea

t he amount that woul d be added to the gross estate for
tax purposes actually went up because of the option
agr eenent ?

A It went up, but the other advantage which the
estate woul d have received upon M. Jaksick's death is
what's called a step-up in basis, which neans --

Q Wiat is that?

A -- which neans that upon his death, his basis
in the property becomes what it was worth on his date of
death, not what he paid for it back in 1979.

So if the property on his death was worth --
pi ck a nunmber -- $10 nillion, then that is the basis, and
if it is sold, there's no capital -- if it's sold for
$10 mllion, there's no capital gains due, whereas if
it's sold prior to his death, then capital gains are
i ncurred.

Q So the anount he paid for it back in the '70s,
what ever that nunber m ght have been -- let's just
hypothetically say a mllion dollars -- if it's now
$6-1/2 mllion and he passed away, the basis steps up to
what it was on date of death?

A Yes, sir.

Q Soif it's sold after that time, the basis
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2 A And there would be estate tax due -- there

3 would be estate tax due which is subject to exenptions

4 and a nunber of other things. So I"'mnot in a position
5 totell you exactly what the estate tax m ght have been
6 because | don't know what exenptions m ght have been

7 available.

8 Q But the point is that that step-up-in-basis

9 advantage was | ost by the sale?

10 A Correct.

11 Q Are you aware of what we call the Agreenent and
12  Consent to Proposed Action? W call themthe ACPAs?

13 A Yes, sir, | am

14 Q So if | say "ACPA, " you'll know what that is?
15 A Yes, sir.

16 Q Are you famliar with the ACPA relating to the
17 Lake Tahoe transaction? And that would be the investnent
18 to buy the 54 percent.

19 A | am yes, sir.

20 Q It's Exhibit 14.

21 MR, ROBISON: (bjection. There's not a word
22 about this in the report.

23 THE WTNESS: Yes, there is.

24 MR, SPENCER:  Your Honor --
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THE WTNESS: Yes, there is.

THE COURT: Hold on. Hold on.
MR. ROBISON: There is a reference to it. |
apol ogi ze and wi t hdraw t he objecti on.
THE COURT: Thank you. You nay proceed.
MR SPENCER: Thank you.
BY MR SPENCER:
Q And so did you conme to understand that Todd
cane to rely upon this ACPA here?
A I'msorry. Wuld you repeat that?
Q Did you cone to understand that Todd relies
upon this ACPA?
A | have heard through testinony that he does use
this as -- does rely on this as disclosure.
Q Inrelation to this ACPA, Exhibit 14, what is
your opinion about whether all information was fully
di scl osed that materially affected the beneficiaries'
interest at the tine that this would have been si gned?
A M reaction to the ACPA is twofold. First of
all, an ACPA is only effective when the action to be
undertaken is within the scope permtted of the trustee,
and it is ny opinion that the scope of this transaction
substantially exceeded Todd's authority as trustee of the

issue trust and is invalid for that reason
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1 MR, ROBI SON:  (njection. Your Honor, | nove to
2 strike. That's a conclusion of law that's before this
3 court.
4 THE COURT: Sust ai ned.
5 BY MR SPENCER:
6 Q | asked you regarding the full disclosure, and
7 as you testified earlier regarding full disclosure, what
8 is your opinion about whether this fully discloses al
9 information needed to nmake a deci sion?
10 A |t does not.
11 Q And do you have an understandi ng of the
12 requirenments for an ACPA?
13 MR LATTIN. Objection. Calls for a |lega
14 concl usi on.
15 THE COURT: Overrul ed.
16 THE WTNESS: The elenents are spelled out in
17  Nevada statute, | believe it's 164.725, as to what nust
18 be included in order for this to be effected, and there
19 are a nunber of elenents which are required under that
20 which are not included in this, some of themnaterial,
21  sone of them nonmateri al
22 BY MR SPENCER
23 Q And what are the material ones that are not
24 included?
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1 A Wll, there's -- there is no disclosure tﬁgge o
2 thisis a self-dealing transaction. There is no

3 disclosure that Todd is the -- is the controller of

4 Incline TSS. There is no disclosure with respect to the
5 nature of the interest which is being conveyed. It fails
6 on many, many different |evels.

7 Q And as far as the -- let ne start over.

8 Woul d you expect that information to be

9 contained in this docunment?

10 A In order to qualify as a disclosure, a consent
11 to action, it would have to include that.

12 Q And so do you have an opi nion about whether

13  this docunent, the docunment itself, is a breach of

14  fiduciary duty?

15 A Well, the docunment itself attenpts to paper

16 over a breach of fiduciary duty and fails to do that.

17 Q Al right. And does it disclose anything about
18 the effect it has on the purpose of the issue trust?

19 A It does not, no.
20 Q Does it disclose anything about Todd as manager
21 negotiating the deal with hinself as trustee of the issue
22 trust?
23 A No, sir. That's the conflict of interest and
24 self-dealing elenent that | was talking to earlier
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1 Q Does this nmeet the requirenents, the basic

2 requirenents of the Prudent Investor Act?

3 A Wth respect to an investnent on behalf of the
4 issue trust, no, sir, it does not neet the purposes or

5 terms for an investnment in the issue trust.

6 Q Does it neet the requirements to manage trust

7 assets with care, skill, and caution?

8 A No, sir.

9 Q What about in relation to an abuse of

10 discretion? What do you believe about this transaction
11  in that regard?

12 A | mentioned that discretion is abused when it's
13 exercised outside the scope and terns of the instrunment
14 and that this violates the purpose of the trust. It is a
15 Dbreach of Todd's fiduciary duty under the Prudent

16 I nvestor Act.

17 Q kay. And you nentioned the conflict relating
18 to Todd as manager and Todd as the issue trustee.

19 Are there any other conflicts?
20 A Wll, yes. There is the -- there is a conflict
21 of interest in ternms of the acquisition of the interest
22 by Incline TSS to begin with. Todd is also trustee of
23 the famly trust and is the -- was a managi ng nenber of
24 SSJ LLC, as | recall, so at every level of this
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transaction Todd is involved, and there is no discl osure

as to those conflicting positions that he held -- that he
hol ds by virtue of this transaction.

Q Todd as nanager of the famly trust, Todd as
trustee of the famly trust, manager of SSJ LLC, trustee
of the issue trust?

A Manager of Incline TSS.

Q Trustee of his trust?

A Trustee of his famly trust and his kids'
trust.

Q And do you understand or do you know what it
nmeans to -- well, let me strike that.

I's there a duty also to diversify?

A There is a duty to diversify under the Prudent
I nvestor Act to the extent that diversification is not
permtted under the terms of the trust agreement. Again
you always go back to the trust agreenent.

So with respect to the assets which Sam
contributed to the issue trust initially, the various
entities, nmost of which own or all of which own real
property, the purpose of which is to be held for the next
365 years, | don't believe that Todd has a duty to
diversify with respect to those contributed assets.

However, in naking other investments on behal f
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1 of the issue trust, setting aside the conflict of rage 59
2 interest for a noment, | do believe that Todd woul d need
3 to consider a diversification with respect to an

4 acquisition in a | ake house which has the ability to

5 appreciate in value but is never going to be income

6 productive and has a significant value that could be used
7 better in other ways.

8 Q Let's look at page 14 of Exhibit 10, the issue
9 trust. It's that |arge paragraph there. 1'mgoing to

10 refer you to six lines up

11 You see there "In nmaking decisions" -- right

12 there -- "In making and inpl ementing investnent

13 decisions, the trustee has a duty to diversify the

14  investnments of the trust unless under the circunstances
15 it is prudent not to do so"?

16 A Yes, sir.

17 Q And then below that | think you were nentioning
18 there's no duty to diversify assets originally

19 contributed?
20 A Under this trust, yes, sir, | believe that to
21  be true.
22 Q The A B, and Cthere, A being any property
23 contributed; B, any life insurance policies purchased by
24 the trustee; C, any real property described in paragraph
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1 Bof Aticle 5 bel ow and any tangi bl e personal property

2 described in paragraph C of Article 5 bel ow

3 A Yes, sir.

4 Q And so | think you' ve kind of mentioned it, but

5 nowthat we've seen it, howis that to be interpreted

6 generally?

7 A The originally contributed assets by Sam

8 Jaksick | do not believe are subject to a diversification

9 requirenent.

10 MR ROBI SO\ Your Honor, objection. There is

11 no anbiguity in this and does not need any parol evidence

12 to be interpreted.

13 THE COURT: Overrul ed.

14 THE WTNESS: | do not believe that with

15 respect to the originally contributed assets by Sam

16 Jaksick that there is a requirenent for diversification.

17  However, | do believe that Todd, as trustee of the issue

18 trust, must factor diversification into new and

19 additional investnments that he m ght nake on behal f of

20 the trust going forward.

21 BY MR SPENCER

22 Q And was the purchase of the 54 percent in

23 Incline one of those?

24 A No, sir. Wll, it was -- I'msorry, |
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m sunder st ood your question. Yes, it is a new investnent

that woul d be subject to diversification considerations.

Q Gkay. Investing the $6 mllionin life
i nsurance proceeds woul d be subject to the
di versification?

A It would be, yes, to diversification
consi derations, yes.

Q Do you believe that Todd profited -- first of
all, let me back up.

Do you believe Todd breached his trust?

A | believe that he breached his duty under the
issue trust, and | believe that he breached his duties as
trustee of the famly trust, but with respect to the
issue trust, this is a self-dealing transaction and is a
specific conflict of interest and | believe, on that
basis alone, is clearly a breach of trust and is subject
to rescission.

MR, ROBI SON:  (oj ection, Your Honor. That
matter is before the Court, not the jury.

THE COURT: Well, that is sustained as to any
possi ble remedy that flows froma finding this jury nay
or may not nake. Sustai ned.

BY MR SPENCER:

Q Elimnating that rescission part and talking
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about the breach of trust part, that's your opinion?

A It is ny opinion that it is a breach of trust,
and for self-dealing transactions it is incumbent on the
trustee to denonstrate the fairness of the transaction.

Q And did Todd profit fromhis breaches of trust?

A Yes. He's ended up with 46 percent of the
interest in Incline TSS which holds the 16, $18 million
| ake house property, and as | nentioned earlier, | can
find no evidence that he paid anything for it.

Q How much do you think he paid for it?

A | believe at nost he paid the total of the
option paynents, which is represented to be approxi mately
$150, 000.

Q Now, shifting gears or topics, | should say,
you had a chance to review what we call the Bronco
Billy's transaction?

Yes.
Whi ch included the Pioneer Goup interest?

Yes, sir.

o r» O r

And just generally, what is your understanding
of what Bronco Billy's is and the transaction that
occurred?

A Pioneer held an interest in a casino in

Col orado which was known as Bronco Billy's. The fanmily
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1 owned, | believe, approximtely 37 percent of the tg?gﬁ >
2 of Pioneer, and during his lifetime Samwas apparently a
3 licensed -- had a license for -- a Col orado ganing

4 license.

5 Q And then what happened?

6 A M understanding is that he decided that it was
7 in the best interest of his famly if Todd and Stan woul d
8 obtain their Colorado gam ng |icenses, and he proceeded

9 togift theman interest in Bronco Billy's sufficient to
10 allowthemto qualify for a gamng |icense in Col orado.
11 Q Do you recall if they ended up getting that

12 i nterest?

13 A M understanding is that interest was in fact
14 transferred. It was 6 percent -- ny recollection, it was
15 6 percent of the outstanding shares of Pioneer to each

16  Stan and Todd.

17 Q And then the rest of the Jaksick famly

18 interest in Pioneer Goup was owned by whon?

19 A Was owned by the famly trust.

20 Q kay. And do you recall the sale occurring?

21 A Yes, sir. There was -- there were nultiple

22 things that ended up occurring. At the end of the day

23 the Pioneer Goup sold the casino, and it was -- it then
24  becane a cash asset and was not subject to gaming |icense
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1 requirenments and at that point in tinme was strictly cash
2 that was available to be distributed to the ownership.
3 Q And where did that cash or those proceeds end
4  up; do you know?
5 A Well, it's very conplicated and it's very
6 difficult to follow
7 Initially the trustees, Todd and Stan, took the
8 position that Wendy required a gamng license in order to
9 hold an interest in Bronco Billy's prior to its sale.
10 I'mnot a gamng license expert so | don't have any
11  opinion on that, but as a beneficiary of the trust, what
12 Todd and Stan said they were going to do was all ow her
13 the ability to obtain a gam ng license and, absent her
14 ability to do that, would replace her interest in Bronco
15 Billy's with other assets of the trust to equalize it.
16  That becane unnecessary because of the sale of Pioneer
17 Q And why did it becone unnecessary?
18 A Because at the point that the casino was sold
19 and the asset was converted froman interest in a casino
20 to cash, there was no further requirement to be |icensed
21 in Col orado.
22 Q In other words, once the noney was received,
23 you didn't have to have a license to disburse the noney?
24 A Correct.
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1 Q And the proceeds fromthe sale of Bronco rage S5
2 Billy's ended up -- Stan and Todd got their |icenses, so
3 the proceeds ended up where; do you know?

4 A M understanding is that initially the proceeds
5 were contributed into -- initially into their respective
6 subtrusts in the famly trust, but | have to say that the
7 evidence is very confusing because subsequently the

8 interest was renoved fromthe subtrusts and there was --
9 | don't see where Wendy ever received her interest in the
10  property.

11 Q kay. And do you recall that there was an ACPA
12 related to that?

13 A Yes, sir, | do.

14 Q Exhibit 15, is this the ACPA you just

15 nmentioned?

16 A Yes.

17 Q Have you had a chance to review that?

18 A | have, yes, sir.

19 Q And inrelation to -- strike that.

20 What is your opinion about whether this

21 qualifies froma disclosure standpoint as neeting the

22 requirenments of the statute and fiduciary duties?

23 A | don't believe that it does. It is in essence

24 an attenpt to deprive Wendy of what she is entitled to
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under the ternms of the famly trust.

Q And --

A This was predicated, again, on the period of
time in which Bronco Billy's was actual ly owned by
Pi oneer Group. It subsequently becones noot once the
sal e occurs.

Q kay. And what are some of the things you
woul d expect this Exhibit 15 to have in it as far as
di sclosure to informthe beneficiaries before they sign
it?

A Well, there would need to be a great deal nore
di sclosure with respect to exactly what was occurring
W th respect to Stan and Todd receiving their respective
interests for their subtrusts and Wendy not receiving her
portion of what she was entitled to.

And it's inmportant to note that what this

Consent to Proposed Action requires or does is it states
that the trustees have decided that Wendy is not entitled
to receive her one-third share because of the operating
casino, gives her the ability to get a gam ng |icense and
then buy into it, but her interest is held in trust, and
the only -- the only entity or persons that can exercise
that option are Stan and Todd. Wendy is not a co-trustee

so she can't make any election. So | think it fails on a
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nunber of |evels.

Q And the idea that the ACPA coul d deprive a
beneficiary of her rights under a trust?

A |s ridicul ous.

Q If what was detailed in an ACPA was not or did
not occur, would the co-trustees be required to disclose
to the beneficiaries?

A Yes, sir. That's material information of -- in
this case it was information that was nmaterial to Wendy's
interest in the trust. Once the sale took place, none of
this is applicable. As | said earlier, it was noot,
meani ng none of it is applicable any |onger, and that
needed to be disclosed to Wendy.

Q And that was an issue with Exhibit 14 as well,
wasn't it?

A It is, that's true.

Q Wiere sone or all of the funds will be used,
and it doesn't say when or where?

A Lack of specificity, yes, sir.

Q D d you see anywhere where there was any sort
of accounting where the funds fromthe sale went?

A No, sir. That's why | nentioned that it was so
difficult for me to follow exactly where the funds went

is that these assets or this particular transaction, the
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assets need to be reconstituted and accounting provided

wi th exactly where they went and who ended up with what,
and there isn't any such an accounting, so it was very
difficult to follow

Q And would that be a failure of co-trustees in
relation to disclosure?

MR HOSMER- HENNER:  Obj ect, Your Honor. That's
outside the scope of the report. He doesn't include a
single mention of any breach by Stan in his entire
report.

THE COURT: Counsel ?

MR. SPENCER: He does nention Stan in the
report, not in relation to that particular question, but,
yes, he is nentioned.

MR HOSMER- HENNER:  There's not a single
indication that Stan -- a conclusion or expert opinion
that Stan did anything wong or breached any fiduciary
duty. There's not even a reference to the co-trustees
jointly.

MR. ROBISON: | concur there's no nention of
Stan or Kevin Riley in these forns of opinions at all.

THE COURT: |'mgoing to sustain the objection
BY MR SPENCER:

Q What do you understand fromthe trust docunent

Litigation Services | 800-330-1112
www. | i tigationservices.com

WJ 005342



http://www.litigationservices.com
http://www.litigationservices.com

TRI AL, DAY 10 - 02/28/2019

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

_ ] Page 60
about the trustees taking action when they're

co-trustees?

A That any decision has got to be exercised by at
| east a majority of the co-trustees.

Q kay. And in failing to account for the sales
proceeds, do you believe that to be a breach of fiduciary
duty?

A | believe it is a breach of the duty to
di sclose information material to the beneficiaries
interest, in this case Wndy.

Q And were there other duties that were breached
inrelation to this Bronco Billy's transaction?

A \Wendy's share has never been accounted for,
she's never received her share of this transaction, so
W t hout an accounting, w thout know ng where her interest
in the transaction is, it's basically disappeared and
there's no disclosure and no accounting provided with
respect to that interest, and so that is a breach of the
duty to nmaintain proper books and records and to report
to the beneficiary material information.

Q Was it a breach of the duty of loyalty? D d
Todd breach his duty of loyalty?

A In that they put their own interests ahead
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MR, HOSMER- HENNER:  Obj ection. Mve to strike

for the use of the word "they," Your Honor

THE COURT: Counsel, |'ve already previously
indicated that |'munfamliar with the report that was
prepared in advance of testinmony. So the objection is
consistent with the prior objection that was sustai ned,
but | don't know the scope of the report. So sustained
and you can clean it up.
BY MR SPENCER:

Q Let me be clear. | thought | said it, but if I
didn't, | apol ogi ze.

Did this breach Todd's duty of loyalty was ny
question?

A Yes. In that the interests of Todd where he
put his own interests ahead of those of Wendy, a
beneficiary of the trust, in that there was no proper
accounting or disclosure made with respect to her share
of the transaction.

Q And what about the duty of inpartiality?

A This is an interest that was owned by each of
the beneficiaries, and yet Wendy's interest has never
been properly accounted for, and the distributions that
were made excluded her. So, clearly, it is a violation

of the duty of inpartiality in that her interest was not
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treated the sane as other beneficiaries'.

Q Was this an abuse of the discretion by the
co-trustees?
A In ny opinion, yes.
MR, HOSMER- HENNER:  (bj ection. Sane objection,
Your Honor.
MR SPENCER:  Your Honor, if | may.
THE COURT:  Yes.
MR SPENCER. Page 12 of the report references
the co-trustees in regard to that exact question.
THE COURT: Overrul ed.
BY MR SPENCER:
Q Was this an abuse of --
MR ROBI SO\ Your Honor, I'll take issue with
t hat .
THE COURT: Okay. Ladies and gentlenen, don't
di scuss this case anongst yourselves. Please don't form
or express any opinion about this matter until it's
submitted to you. Please retire to the jury deliberation
room
(The follow ng proceedi ngs were held outside
the presence of the jury.)
THE COURT: The general concept is that an

expert is constrained by the witten report. That's the
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purpose of the report. Discovery is available based upon

the report, discovery through primarily deposition. A
W t ness need not testify verbatimword for word but
cannot cross thenes, cannot surprise an adverse party.
Wul d you like me to read the report, just have
the jury sit and wait and I'Il read the report?
MR ROBISON: 1'Il read the operative phrase

that counsel is trying to twist into co-trustees. That's

not what it says. "In ny opinion, that the failure of
Todd as a co-trustee of the famly trust,” it goes on to
say "breach of trust." It doesn't say anything about the

other co-trustees, not a word.

THE COURT: | want to nake sure that Stan's
attorney agrees.

MR. HOSMER- HENNER:  Your Honor, | want to say
one thing. W made the strategic decision not to depose
M. Wallace because his report does not contain a single
opi nion that Stan did anything wong, and in this
paragraph there is one anbi guous phrase, and I want to
read the whol e paragraph so you understand what
M. Spencer is --

THE COURT: Sl ow down, please.

MR, HOSMER-HENNER: "It is my opinion that the

failure of Todd as co-trustee of the famly trust to
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properly account for the sales proceeds fromthe Bronco

Billy's sale and properly fund Wendy's share to her GST
trust are breaches of his duty to properly account for
trust assets and to disclose material information. In
addition, it is a breach of his duty of loyalty as he

pl aced his own interests above those of the beneficiaries
and duty of inpartiality favoring hinmself and his brother
over the rights of Wendy. The treatnment of the proceeds
of this transaction is an abuse of discretion by the
co-trustees.”

The only reference to the co-trustees in that
entire paragraph tal ks about what Todd did and not what
Stan did. That's the only reference to co-trustees
globally here, and that's nore or less a typo given the
remai nder of the paragraph.

THE COURT: You don't get to respond,

M. Wtness.

Counsel .

MR. SPENCER  Your Honor, he said the sentence
that | was operating under, which is "The treatnent of
the proceeds of this transaction is an abuse of
di scretion by the co-trustees,” plural. And so they say
there's no reference to the co-trustees or Stan anywhere

in here, and there is, and that's why | asked that
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question specifically about the abuse of discretion,

because that particular sentence says that. The other
ones didn't, | agree, but that one does, and so that's
why | asked it that way.

THE COURT: Wbuld you just consult quickly with
M. Connot? He's standing over your shoulder as if he
wants to talk with you.

MR. SPENCER:  You probably heard that.

W al so have the aiding and abetting and civil
conspiracy clainms related to that, and, in addition, |
was about to show the majority vote of trustees is
required to make decisions. So all of that really
encapsul ates everything, but as to that particul ar
question, it's in the report.

THE COURT: We were scheduled to take a 10- to
15-m nute break because that's an hour and a half from
8:45. We will now take our 15-minute break. Please tel
the jury that they should be available to return to the
courtroom at 10: 30.

(A recess was taken.)

(The follow ng proceedi ngs were held outside
the presence of the jury.)

THE COURT: The objections will be overrul ed.

This may be exam ned on cross-exam nation, whether his
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report |anguage is intentional or typographical error.

The jury, please.

MR, HOSMER- HENNER:  Your Honor, is that limted
to that one sentence?

THE COURT: Yes.

(The follow ng proceedings were held in the
presence of the jury.)

THE COURT: If you'll all be seated.

Counsel, you may continue upon the jury's
conveni ng.

MR SPENCER: Thank you, Your Honor.
BY MR SPENCER:

Q &oing back to the question that | asked you
before the break, is it your opinion that the treatnent
of the proceeds of this transaction we're talking about,
the Bronco Billy's Pioneer Group transaction, was an
abuse of discretion by the co-trustees?

A Based upon the information |I have seen, |
believe that to be the case, yes, because there was an
i nproper accounting, and it appears that Wendy's share
was not properly accounted for.

Q I just want to bring up Exhibit 9. This is the
famly trust, page 25, whichis TJ 31

You nentioned earlier about the najority vote
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of the co-trustees. Let's |look at paragraph E

Do you see that?

Yes.

I's that where you got that?

Yes.

Fromthe rule book of the famly trust?

Correct.

o r» O > O »F

"During any period of time that there are two
or nore co-trustees, all of the acts of the co-trustees
are to be governed by a majority of the vote of the
co-trustees"?

A Yes, sir.

Q Wile we're in the docunent there, let's |ook
at one other thing before we nove on

Next page, page 26, TJ 32, there's a paragraph
J there, capital J, the "Accountings" paragraph

A Yes, sir.

Q What is your understanding of what that
entails?

A | believe | nmentioned earlier that there is a
fiduciary duty on the part of the trustee to naintain
proper books and records and that those books and records
under the -- under this trust nust be provided, | believe

it's annual ly.
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That's the fourth |ine down?

Third.

o r LO

Third |ine down?
A "At |east annually,” beginning at the third
i ne down, vyes.

The purpose of the duty to naintain books and
records and to nmake those available to the beneficiary is
for the reporting of financial transactions, but it
cannot be confused or should not be confused with the
duty of disclosure which |I've tal ked about earlier where
information material to the interests of the beneficiary
nmust be relayed to the beneficiary. These are two
totally separate and distinct concepts.

Q Full disclosure versus accountings?
A Yes. An accounting, |ooking at a transaction
in an accounting --

MR, LATTIN. I'mgoing to object. There's no
question pendi ng.

THE COURT: Sust ai ned.

MR, ROBI SON:  The accounting is beyond the
scope, Your Honor, of this report. There's nothing about
the accountings in this report.

MR. SPENCER:.  Your Honor, may | respond?
THE COURT:  Yes.
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1 MR. SPENCER. Page 13 tal ks about the rage ©9
2 accounting. That was going to be nmy next topic. It's

3 right there.

4 MR ROBISON: My | inquire, Your Honor?

5 THE COURT: Yes.

6 MR. ROBI SON:  Are you an accountant?

7 THE WTNESS: | amnot an accountant.

8 MR ROBI SON:  Thank you.

9 THE COURT: The objection is overruled. You

10 may conti nue.

11 BY MR SPENCER

12 Q So let me ask a good question.

13 So there's a difference between full disclosure
14  and accountings?

15 A Yes. An accounting is intended to convey that
16 the trustee bought 100 shares of Exxon and sold 100

17 shares of IBM and that can be disclosed, if you will, in
18 an accounti ng.

19 What can't be disclosed in an accounting is the
20 thought process behind the transaction or the additiona
21 details, such as conflict of interest, self-dealing.

22 Those types of information are not disclosed through an
23 accounting, and that's why the duty to naintain books and
24 records is separate and distinct fromthe ability or the
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requi renent to disclose information material to the

beneficiary.

Q And you had a chance to review the accountings
or -- they're also called financial statenments?

A | have, yes.

Q And do you have an opi nion about whether they
neet the standards required for a proper trust
accounti ng?

MR LATTIN. Objection. Calls for a |egal
conclusion and is beyond the scope of this gentleman's
expertise.

THE COURT: Overrul ed.

THE WTNESS: | have been involved in the
preparation of --

MR LATTIN.  There's no question pendi ng.

THE WTNESS: | thought there was.

THE COURT: Reask the question, please.

BY MR SPENCER

Q Do you have an opinion, based upon your
experience as a trust officer over four decades or --
35 years, alnost four decades, and then your education
and your experience, do you have an opinion about the
accountings in this case, about whether they neet the

standards required for a proper trust accounting?
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A It is ny opinion they do not.

Q Wiy is that?

A They give in sone cases the financia
information, but it does not give the commentary with
respect to the background information necessary to
understand why a particul ar transaction was undertaken
and those -- those -- those notes denoting that
information are equally inportant to just reflecting the
nunbers thensel ves.

Q And are you famliar with the Nevada statute in
regard to accountings?

MR LATTIN. I'mgoing to object. It calls for
a legal conclusion, and may | request we have a sidebar?

THE COURT: Yes.

Ladi es and gentl enen, please stand.

(A discussion was held off the record outside
the presence of the jury.)

THE COURT: There are cont enporaneous
obj ections and si debar conversations, and | have invited
counsel to conplete the record during our next recess,
but there has been a proper nenorialization of concerns,
and with that the objection is overruled.

You may proceed, Counsel

Iy
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BY MR SPENCER:

Q M. \Vallace, the question | had posed -- ['II

just ask it again so you'll know

Do you have an opi nion about whether these
accountings that are in this case neet the standards of
proper trust accountings under Nevada statute?

A It is ny opinion that they do not.

Q And why is that?

MR LATTIN. 1'mgoing to have to just
i nterpose nmy objection for the record, that they had
anot her expert identified who they w thdrew who was
deposed on this issue.

THE COURT: Thank you.

You may continue.
BY MR SPENCER:

Q Wy is that?

A Wth respect to the accountings, an accounting,
as | mentioned a few nmonments ago, can convey infornation
relative to the purchase and sal e of stocks or bonds, but
it cannot convey the additional information which is
required to give context to the transaction, why it was
done, how it was done, what other -- what other things
shoul d be consi der ed.

An accounting can do that through the inclusion
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1 of footnotes and di scussions with respect to -- forPage &
2 transactions that go beyond the sinple buying and selling
3 of, say, stocks or bonds. This accounting does not do

4 that, and that is why I don't believe that it neets the
5 requirenents.

6 Q Sir, are you an accountant?

7 A | amnot an accountant, no, Sir

8 Q D d you analyze this froman accounting

9 perspective?

10 A No, sir. Froma --

11 Q Wuld you have had ability to do that?

12 A To prepare the accounting?

13 Q Just froman accountant's perspective? You're
14  not an accountant?

15 A No.

16 Q So your analysis is through the perspective of
17  your experience as a fiduciary?

18 A As a trust officer, yes, sir

19 Q And when you give that response, that's where
20 you're comng fromin relation to your background in

21 relation to that response?

22 A M use of accountings in the adm nistration of
23 trusts and estates and in neeting the requirenents of

24 filings with courts.
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Q And the duties of full disclosure?

A Correct.

Q kay. And then shifting nowto the Fly Geyser
sal e, you becane famliar with that transaction?

A | did, yes, sir

Q And that was the property that was sold to the
Burni ng Man Festival ?

A That's ny understandi ng, yes, sir.

Q And what did you understand was received from
t hat ?

A M understanding is that the property sold for
approximately $6.3 mllion, sonething |ike that, and that
it was owned in an entity that Todd controls known as
Bright Holland G oup.

Q And do you know the circunstances of that
transaction as far as Todd's activity?

A | don't knowit in detail because there's been
no disclosure with respect to the nature of the
transaction. M understanding is that the proceeds are
being held at the Bright Holland corporate or entity
| evel and an accounting has not been provided to the
benefici ari es.

Q Do you know whet her Todd has ever accounted or

received an ultinmate di sbursenent of those funds?
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A |1 have | ooked for an accounting and | have not

seen one.

Q And then in relation to that, what is your
opi nion regarding whether that's a breach of fiduciary
duty?

A Well, | believe this is a significant
transaction in a trust which is short of funds and that
to -- that to hold proceeds outside of the trust when the
trust is in a position where it's not able to nmeet its
obligations is a conflict of interest on the part of Todd
and it is not in the best interest of the trust.

Q D d you know who the owners of Bright Holland
wer e?

A | believe that they are a series of
generation-skipping trusts is ny understandi ng, yes.

Q For Todd, Stan, and Wendy?

A Yes.

MR LATTIN  Leadi ng.
THE COURT: Overrul ed.
BY MR SPENCER:

Q For Todd, Stan, and Wendy?

A Yes, sir.

Q And do you know whet her Todd owned an i nterest

out si de of those?
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A | believe that he does.

Q D d you have a chance to | ook at sonme of the
ot her ACPAs?

A | looked at all the ACPAs, | believe. MW
recollection is that there were 10 or 12 of themin
total. Sone of them| did not have sufficient
information to be able to have an opinion about. For
exanpl e, the one that comes to mnd is the one involving
t he airpl ane.

Q There were ten of them and we've tal ked about
afew As it relates to the others, do you have an
opi ni on about whether they fully disclose or fail to
fully disclose the information necessary for a
beneficiary to nmake a deci si on?

A The ACPAs can only successfully disclose that
which is in them and in the significant transactions
that we have discussed, there is insufficient information
included in themfor a beneficiary to give any kind of
credi bl e approval with respect to the underlying
transaction, and in some cases the ACPAs thenselves are
no | onger valid because of changed circumnmstance and
shouldn't --

MR ROBISON: (bjection. That is before the

Court, not the jury, and nove to strike. The
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L . . . Page 7/
enforceability and interpretation of the ACPA is before

the Court, Your Honor.

THE COURT: So | adies and gentlenmen of the
jury, this witness is an expert to provide his opinions,
but his opinions do not replace this Court's |ega
instructions to you and in no way replaces your
i ndependent concl usions as to what the facts may or nay
not require. Wth that, it is overruled.

You may continue.

THE WTNESS: | actually didn't nmean that
answer to be controversial. | was speaking specifically
W th respect to the Pioneer sale of the casino where it
turned fromthe transacti on proposed into cash, and so it
was no | onger an ACPA that was applicable. That really
was all | was trying to say.

BY MR SPENCER:
Q kay. And it was your understanding these
ACPAs were -- let me ask it differently.

What was your understanding of the purpose of
t hese ACPAs?

A Well, | believe that the trustees were seeking
approval of transactions that they were undertaking in
the adm nistration of the trust.

Q ay. And having what effect, do you know?
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A |'msorry, having what --

Q What effect would that have had if that were
t he case?

A They can only -- a beneficiary can only consent
to the extent that information is provided, and as we've
tal ked about with each of the ACPAs we' ve di scussed,
there is insufficient information included for a
beneficiary to be able to reach a reasonabl e, informed
conclusion as to whether or not it is in their best
I nterest.

Q Let me show you an Exhibit 476.

It's already adm tted, Your Honor
THE COURT:  Yes.
BY MR SPENCER:
Q | want to ask you a question about this.
This is a letter from-- an enail from
M. MQaid to Todd Jaksick, June 4, 2013, and in the
m ddl e of the bigger paragraph, it starts with "One thing
to keep in mnd, the less detailed and vague these
agreenents are, the less protection they afford you down
t he road shoul d sonmeone have a change of heart."
Do you see that?
A | do.

Q Wuld you agree with that? Wat is your
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1 thought on that? rage 19
2 A Wll, | believe what he is trying to say is

3 that --

4 MR LATTIN.  Objection. Speculating.

5 THE COURT: Hold on, please.

6 MR LATTIN. | apol ogi ze.

7 THE COURT: So there was an objection. The

8 wtness franed his answer as what | believe the author

9 was attenpting to say. You can't speculate as to the

10 state of mnd as to the author.

11 The question is, do you agree or disagree with
12 that statenent?

13 THE WTNESS: | agree with this statenent as a
14  general statenent, yes.

15 BY MR SPENCER

16 Q And you understand M. McQuaid is an attorney
17 speaking to his client Todd as trustee?

18 A Correct.

19 Q And information that could have been included
20 was the ownership interest in Incline?

21 MR, LATTIN. ojection. Specul ation

22 THE COURT: Overrul ed.

23 THE WTNESS: The information that woul d have
24  been required is that which I've already spoken to, which
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i ncl udes the nature of the conflict of interest, the fact

that it's a self-dealing transaction, the fact that
little or nothing was paid for it, the fact that it
violates the purpose of the issue trust. Al of those
things are not --

THE COURT: Would you speak into the
m cr ophone, please, sir. Pull it closer to you.

THE WTNESS: Yes, sir. [|'msorry.

THE COURT: Thank you.

THE WTNESS: Each of those things would need
to be included in order for it to have any reasonable
chance of being effective.

BY MR SPENCER:
Q And full disclosure is what you're describing?
A Yes.

MR. SPENCER. Your Honor, pass the witness.

THE COURT: Thank you. | don't know who w shes
to go first.
MR ROBISON: 1'll volunteer, Your Honor

CRCSS- EXAM NATI ON
BY MR ROBI SON
Q CGood norning, M. Wllace.

A How are you, sir?
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1 Q I'mfine. Thank you.

2 | had the pleasure to take your deposition.

3 A You did.

4 Q And you recall that | kept asking you to just

5 answer ny question and not volunteer information?

6 A | recall your saying a nunber of things, yes,

7 sir

8 Q And is that one of the things you recall me

9 saying?

10 A | did say that a nunber of tines.

11 Q I'mgoing to ask you, M. Wllace, to listen

12 carefully to ny questions and to answer just mnmy questions

13 wthout arguing your case. Al right?

14 A And | will give you the sane answer to that

15 that | did at the tine. | will answer the questions to

16 the best of my ability including the information that |

17 think is necessary to respond.

18 Q Then we'll seek court intervention.

19 A Right.

20 Q Thank you

21 So Wendy's payi ng you $600 an hour?

22 Yes, that's correct.

23 Q And she started payi ng you when?

24 A On, | don't have those dates. Let's see.
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believe that | was contacted initially in December g?ge >
2018.

Q And is that when you started working on this
case?

Yes.
At the hourly rate of $600 --

$600 an hour is what | charge, yes, sir.

O r» O >

I wasn't finished.
You started charging $600 per hour the nmoment
you started working on this case?

A No, sir.

Q Didyou work at a |ower rate?

A No, sir.

Q Wen did you start charging the $600 per hour?

A After | had fully reviewed the pleadings in the
case to be sure that | had no conflicts.

Q Now, you're from Houston; correct?

A 1'mfrom Houst on.

Q You don't have anything to do with interests at
Lake Tahoe |ike real estate interests?

A Oh, no, sir.

Q And you're not famliar with the real estate
mar ket at Lake Tahoe?

A Not specifically, no, sir.
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1 Q You're not an appraiser? rage 89
2 A No, sir.

3 Q You're not a valuation expert?

4 A |I'minvolved -- |'ve been involved in the

5 preparation of valuation experts -- valuation opinions.

6 I'Il really a consuner of those but amvery much -- have
7 been very nmuch involved in the preparation as well.

8 Q Well, | have your résumé here. It doesn't say
9 that you've ever testified as a valuation expert.

10 A | don't have everything that |1've ever done in
11  ny résunme, sir

12 Q Well, then have you testified as a valuation
13  expert?

14 A Yes, | have.

15 Q On the values of personal property?

16 A Personal property?

17 Q Yes, sir.

18 A Real estate, gas. Real estate, oil and gas and
19 stocks and bonds. OCh, stocks and bonds woul d be personal
20 property, so | guess, yes.
21 Q So no stocks and bonds valued in this case?
22 A Not in this case, no.
23 Q W don't have any oil that's been valued in
24  this case; correct?
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1 A | don't believe so, no, sir. rage 89
2 Q No mneral s?

3 A No, sir.

4 Q So you --

5 A Well, that's not accurate. | think we have
6 water rights that are involved in this case.

7 Q Are you a water right expert?

8 A | amnot.

9 Q Have you ever opined on water right issues?
10 A No, sir.

11 Q Al right. You don't feel qualified to do
12 that, do you?

13 A I'mnot issuing any opinions on water rights,
14 no, sir.

15 Q Now, you're aware, are you not, that Wendy
16 hired a Nevada accountant as her expert?

17 A | will accept your word for that. | don't --
18 yes, | did -- | do believe I knew that.

19 Q Don't accept nmy word, please, for anything.
20 D d you know that Wendy has hired a Nevada
21 Certified Public Accountant as her expert on accounting
22 i ssues?
23 A | was aware of that, yes.
24 Q And of course you have read, have you not,
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M. Canpagna's testinony?

A | have, yes.
Q And you are aware that the Nevada Certified
Publ i c Accountant that Wendy hired says that M. Riley's
accountings subnmitted in this case conply with Nevada
statutory requirenments; correct?
MR SPENCER. (bj ecti on.
THE COURT: So | understand the objection. The
w tness will answer the question asked. The question

itself is not evidence. M. Wtness may answer the

questi on.

THE WTNESS: Wuld you repeat the question,
pl ease?

MR ROBISON: May | have it read back?

THE COURT: Yes.

(The record was read by the reporter.)

THE WTNESS: | don't recall that one way or
t he ot her.

BY MR ROBI SON
Q Let me read sone testinmony for you from
M. Canpagna, the Nevada CPA, which is on page 37 of his
deposi tion.
"QUESTION:  Ckay. Al right.”
MR, SPENCER:  Your Honor, |'mgoing to object.
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It's inmproper use of a deposition for inpeachnent.

THE COURT: Would you like to be heard?

MR, ROBI SON:  Yes, | woul d.

Wendy hired an accountant to testify about the
conpliance by Kevin Riley and the trustees with Nevada
statutes, and he opined that --

THE COURT: Hold on. Hold on. Hold on. This
is going in adifferent direction that | want to go in
front of the jury.

MR ROBISON. It's actually in evidence
al ready.

THE COURT: How did it arrive in evidence?

MR ROBISON: | asked M. Todd Jaksick if he
was at M. Canpagna's deposition, and M. Todd Jaksick
related the fact that M. Canpagna testified under oath,
as |'ve suggest ed.

THE COURT: So there's a difference between
introducing to the jury the fact that an expert w tness
was identified and is now not participating in trial for
what ever reason, but bringing in the specific details of
deposition testinony without the opportunity to
cross-examne is problenmatic.

MR. ROBI SON:  They have the opportunity to

cross-examne. They're the one that w thdrew Canpagna as

Litigation Services | 800-330-1112
www. | i tigationservices.com

WJ 005369



http://www.litigationservices.com
http://www.litigationservices.com

TRI AL, DAY 10 - 02/28/2019

o o A wWDN

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

Page 87
an expert, not us.

MR SPENCER:  Your Honor, we decided not to
call him based upon timng, so we could get the tria
done. He's giving an inplication that we did it for a
reason which is not true. This is an inproper use of a
depo.

THE COURT: |'msustaining the objection. 1'm
not allow ng excerpts fromthe witness's deposition
transcript, although the general concept of a different
opi nion generally without details nmay be used as a
Cross-exam nati on question.

BY MR ROBI SON.

Q M. Vallace, you' re aware that | exam ned
M. Canpagna about the trustee's conpliance with
NRS 164. 135, are you not?

A | reviewed the deposition, yes.

Q And you're aware that M. Canpagna di sagrees
with you with respect to conpliance with NRS 164. 135?

A That may or may not be true. | just don't
recal | .

Q You don't recall?

A Not from M. Canpagna's deposition, no, sir.

Q Have you talked to the CPA from Nevada about

what Nevada requires in terns of conpliance with the
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Nevada st at utes?

A |1 have not spoken with M. Canpagna, no, sir.

Q You just read his deposition?

A Yes, sir.

Q And you realize that your opinion is different
than his with regard to the trustee's conpliance with
Nevada | aw?

A M recollection of the testinony, it was with
respect to the formof the accounting. M opinion is
based on its conpliance or its ability to fulfill that of
a fiduciary accounting, and I think those are two
di fferent things.

Q That's why | pulled out the deposition, because
on three different occasions he says substance, not form
correct?

A Sir, | don't recall his deposition. | read it
a long time ago.

MR ROBISON:. May | refresh his recollection?
THE COURT: | think it's inperm ssible. No.
BY MR ROBI SON

Q Are you telling this jury, then, sir, that
M. Canpagna only testified that the filings conplied
with the formrequired by Nevada statute?

A 1'mnot here to tell the jury anything about
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1 M. Canpagna's testinony because that's not ny role or
2 pl ace.

3 Q You do recognize, however, that he m ght have
4 better and nore sophisticated qualifications than

5 vyourself, as a CPA qualified to practice in Nevada?

6 A | have no idea, sir. I'msorry.

7 Q Do you know why Wendy hired a Nevada CPA to

8 opine on the conpetence of the filings in this case?

9 A No, sir, | do not.

10 Q Have you discussed that with counsel ?

11 A No, sir, | have not.

12 Q D d counsel disclose to you that Wendy had

13 hired another expert to testify about the sufficiency of
14  the accountings?

15 A I'msorry. | didn't follow the question

16 Q Thank you.

17 Di d counsel informyou that Wendy had hired a
18 different expert, an accountant, to opine on the

19 sufficiency of the accounting submtted?
20 A Are you speaking about M. Canmpagna?
21 Q I'mtalking about counsel. Did counsel tel
22 you that Wendy hired a CPA?
23 MR. SPENCER  Your Honor, may | request a
24  sidebar?
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_ _ Page 90
MR ROBISON: ['lIl withdraw the question. |

want to nove on.
THE COURT: Al right.
BY MR ROBI SON

Q Now, you canme to my office and you told me that
Sam Jaksi ck owned Bronco Billy's; correct?

A |1 think he owned an interest in Pioneer G oup
is my recollection. | don't recall exactly what the
question or the answer that you're referring to is.

Q Do you recall your report?

A | do recall ny report, yes.

Q And in that report you opined in part that
Jaksi ck owned the Pioneer Goup; correct?

A Well, he owned an interest in the Pioneer
G oup.

Q That's not what your report says. It indicates
here that after Todd got 6 percent and after Stan got
6 percent, the famly trust owned 88 percent.

A No, sir, that's not what | testified to.

Q | know that's not what you testified to, but
that's in your report; correct?

A | don't recall specifically. | renenber
speaking to the 6 percent, the 6 percent interests that

were given to Stan and Todd.
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Q Well, what is your understanding, then, of

M. Jaksick's ownership in the Pioneer G oup?

A M understanding is that he owned an interest.
| believe | testified earlier that it was in the
nei ghbor hood of 37 percent of the interest in Pioneer
Goup is nmy recollection

Q Wiere, then, did you get the information in
your report that he owned 88 percent?

A Wat | was speaking to there is that there were
6 percent interests that were given to Todd and Stan. My
understanding at the tine that | wote that is that it
was 6 percent of the interest owned by Sam so a gift of
6 percent to Todd, 6 percent to Stan is 12 percent. |
subtracted that from 100 percent, and the remainder was
88 percent, and that's what | was speaking to.

Q 88 percent of the Pioneer G oup?

A 88 percent of the interest that Sam Jaksick
owned.

Q So you're aware, are you not, the trustees,
particularly Todd, was receiving the advice of an
attorney from Col orado on how to proceed with this?

A 1'mgenerally aware there was Col orado counsel
yes.

Q Do you know who Roger Morris is?
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Page 92
A | don't recall the name, but that nay be the

Col orado counsel

Q He's the gam ng counsel that was hired by the
trustees to help them navigate through this Bronco
Billy's sale.

A Yes, | knew that they did have counsel.

Q And do you fault Todd for relying on Roger
Morris?

A No, sir. | don't have the experience in that
to be able to have an opinion one way or the other

Q Do you fault Roger Morris for suggesting that
they be |icensed?

A | have no fault with Roger Mirris because it is
not an area of ny experti se.

Q Wiat do you understand M. Mrris's advice to
be to the co-trustees with respect to Bronco Billy's?

A M understanding is that his advice was that
they needed to own a certain percentage of the tota
stock outstanding in order to qualify for a gam ng
l'icense and that the trustees of the trust needed to hold
a Colorado gaming license in order to hold that stock as
trustee.

Where |'m confused and don't know i s whet her or

not the beneficiary of a trust nust al so have a Col orado
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1 gaming license. | just don't know the answer to thg?ge >
2 Q Have you read Wendy's affidavit with regard to
3 the Bronco Billy's transaction?

4 A | believe so.

5 Q And she goes through several paragraphs about

6 her understanding of her father's desires with respect to
7 the Pioneer G oup stock.

8 A | don't recall the affidavit in detail so |I'm
9 not able to tell you what | recall fromit other than I
10 did -- | do believe that | |ooked at it.

11 Q Have you interviewed Wendy?

12 A Wendy and | have tal ked, yes.

13 Q Wiat did you talk about?

14 A Tal ked about her -- | wanted to know whet her or
15 not her son won the chanpionship ganme, and she told ne

16 that unfortunately they lost by one in the fourth

17 quarter. W talked generally about her relationship with
18 her father, her relationship with her brothers, and

19 that's pretty nuch the extent of it.

20 Q Ddyou talk to her about the ACPAs?

21 A No.

22 Q Ddyou talk to her about the discussions she
23 had with the co-trustees relative to each ACPA?

24 A | have tried tolimt nmy reviewto the
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testimony and evidence in the case, so | didn't spend a

lot of time talking to her about that, no.

Q Is your answer that you did not talk to her
about the information disclosed to her at neetings
concerni ng the ACPAs?

A | didnot. | let the ACPAs -- they are what
they are, and |I took them at face val ue.

Q Ddyou talk to Wendy about the discussions she
had with Kevin Rl ey concerning disclosures?

A Again, | didn't -- | didn't believe that going
out and getting third-party information was part of ny
role. M role was to evaluate the testinony and evidence
inthis case, and that's what | did.

Q D dyou talk to Wendy about the infornmation
inparted to her by Kevin Riley concerning the financia
affairs of the estate?

A No, sir. | thought | just said no.

Q | was hoping you said no, but did you talk to
Wendy about the personal conversations that she had with
Stanl ey about his disclosures?

A | did not go out and solicit third-party
conversation information. | did not believe that was
appropriate.

Q Is your answer no.
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1 A No, | did not.

2 Q Didyou talk to Wendy about the conversations
3 that she had with Todd Jaksick about the financia

4 affairs of the estate?

5 A No, sir.

6 Q So she has never told you that she's been

7 m si nf or med about anyt hi ng?

8 A No, sir. Again, | didn't believe those

9 third-party conversations were appropriate.

10 Q@ And she has never told you the details of her
11 basis for accusing Stanley, Kevin, Mchael, and Todd of
12 fraud?

13 A No, sir. W've not had a conversation around
14 t hat .

15 Q And she's never told you the details that

16  support, according to her, her accusations that these
17 trustees conspired with each other to harm her?

18 A W have not had conversations in that regard,
19 no.
20 Q Have you reviewed the deposition testinony in
21 this case?
22 A Yes, | have.
23 Q Al of the depositions?
24 A It's hard for ne to say all. | believe |I've
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2 depositions. It's possible | mssed some. Sone cane in
3 after ny deposition

4 Q Have you reviewed those?

5 A | have. Well, I've reviewed MQaid, LeCoy,

6 and | believe there was one nore that |'ve reviewed after
7 ny deposition.

8 Q Wwois M. LeCoy?

9 A He is with your firm Mupin Cox, and is

10 counsel -- has been counsel for the trust.

11 Q I'mnot with that firm

12 A | apologize. | thought you were.

13 Q It's a conplinent. Thank you. | should

14  aspire.

15 Do you understand M. LeGoy to be an

16 estate-planning attorney in the state of Nevada?

17 A | believe that to be true, yes, sir

18 Q Best Lawyers in America? Have you checked him
19 out?
20 A 1've seen his deposition, and | think he
21  brought sonme of these things out, so yes.
22 Q So Bob LeGoy is one of the Best Lawyers in
23 Anerica on estate planning; correct?
24 A | have no idea
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Q Well, it's in his deposition, his

qual i fications.

A That does not make it true, sir

Q Wiat do you nean?

A | have no idea what his qualifications are
beyond what was brought out in the deposition. Wether
he's the best lawer in Anerica, | don't know.

Q Do you know what Best Lawyers are, treatises
that identify the Best Lawyers of Anmerica?

A 1s that one of those nmgazines that cones out

wth --

Q No. It's a peer-reviewd book.

A No, | amnot famliar withit.

Q Areyouinit?

A No, not to ny know edge.

Q kay. Wwell, M. LeCoy is.

A CGood.

Q And he's an estate-planning | awer; correct?

A That's what he testified to, yes, sir.

Q And he's the one, his firmprepared nany of the
ACPAs.

A They prepared, | believe, seven to ten is ny

recol | ection.

Q And you have problems with those ACPAs in terns
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of the adequacy of their disclosures?

A Yes, | do.

Q And Brian McQuaid, you're aware of his role in
this case?

A | am yes, sir.

Q He's an estate-planning | awer in Nevada?

A Yes, sir.

Q And he has provided | egal advice to Todd,

Stanl ey, Kevin, and M chael concerning their
adm ni stration of the trust; correct?

A That is correct, yes.

Q As has M. LeCoy?

A Correct.

Q Now, Todd has the right to rely on sonebody
wth the skills that M. LeGoy possesses, does he not?

A Todd has the right to hire and engage attorneys
under the terns of the trust agreement and listen to
t hem vyes.

Q Well, it would be inprudent for a trustee of a
trust the nmagnitude of Samis not to hire professionals;
correct?

A | believe that he should have counsel. | agree
with that, yes, sir.

Q And he should have trust adm nistration counse
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1 the caliber of Brian McQuaid and Bob LeGoy? rage 99
2 A Again, | have sone very deep differences with
3 sone of the things that M. MQaid and M. LeCoy said,

4 sol'mnot sure that | agree with that as a statenent

5 Q That he doesn't have the right to rely on

6 counsel?

7 A That's not what the question -- that's not ny
8 understanding of the question.

9 Q Let me back up and rephrase, and | apol ogi ze to
10 you, sir.

11 Do you believe that Todd had the right to rely
12 on the qualifications and representations of Bob LeGoy?
13 A Yes, | do.

14 Q And do you believe that Todd had the right to
15 rely on the representation and advice of Brian MQuaid?
16 A | believe that he had the ability to rely on
17 those, yes.

18 Q And do you believe that Todd Jaksick had the
19 right and duty to rely on accounting advice given to him
20 by Kevin Riley?
21 A | believe that he had the ability to rely on
22 what M. Riley did, yes.
23 Q And you believe, do you not, M. Wallace, that
24 it would be inproper, a shortcomng on Todd' s behal f, if
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he did not rely on advice of counsel and accounting
advi ce?
A No, sir, | don't agree with that as a
st atement.

Q You think M. Jaksick, Todd Jaksick, could have
done this by himself, hel ped adm nister this estate?

A That's not what | said, no, sir

Q Do you think M. Jaksick should have
adm nistered this estate w thout the advice of
pr of essi onal s?

A That was not ny testinony.

Q |'masking a question, sir

A No, sir, | do not believe that.

Q You think he should rely --

A | Dbelieve he should have outside counsel

Q Please let nme finish, and | apol ogi ze to the
court and reporter.

I[t's true, is it not, sir, that in your opinion

Todd Jaksi ck shoul d have hired professionals to help him
adm nister this estate?

A He did and he should have, yes.

Q And he's within his full right, power, and duty
as a trustee to rely on the professional advice?

A To the extent that the advice is credible, yes,
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he should rely on it, but he should listen to it and

consider it and then nmake an independent call as to
whether to rely on it or not. He should not rely on it
automatically.

Q Should he hire another |awer to check on the
validity and conpetence of the first |awer's advice?

A | think he did that.

Q How so?

A Well, I think he had Bob LeGoy, | think he had
Pierre Hascheff, and | think there was a third | awer
whose nanme |'mnot recalling right now.

Q Wen did Pierre stop working for the Jaksick
fam|y?

A | don't recall the year. There were multiple
attorneys that he engaged was ny point.

Q Let's be straight on this, M. \Wall ace.
Bob LeCGoy prepared the issue trust?
Correct.

I n 20077

> o >

Correct.

Q And in that docunent he articul ates Sam
Jaksick's intent?

A The docunment -- he does that both in the

docunent itself as well as a letter that he wote to the
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1 famly which spells out specifically what the purpose of
2 the trust is.
3 Q Let's stay with the trust, as we call it, the
4 Dbible or the rule book; correct? The SSJ Issue Trust;
5 correct?
6 A Yes, sir.
7 Q That is an articulation of Sam Jaksick's
8 intent?
9 A It is a source of information for M. Jaksick's
10 intent, that is correct.
11 Q And if you read that docunent, you can discern
12  in sonme respects what Sam Jaksick intended?
13 A | wuld -- nmaybe we're differing over |anguage
14 a little bit. H's purpose is what | try to discern, not
15 necessarily his intent, but that nay be semantics.
16 Q Al right. And that issue trust designates
17 Todd and only Todd as a trustee?
18 A It does that, correct, sir
19 Q And that's Sam s deci si on?
20 A That's correct.
21 Q And you're aware that Todd never vol unteered
22 for that position? It was given to himby his father?
23 A | don't know what conversations they may or may
24  not have had. | don't know. | know he is the trustee.
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Q You read the depositions?

A | did read the deposition, yes, sir

Q And in the deposition it clearly states Todd
didn't volunteer for that, that's something his father
wanted himto do; correct?

A | believe that to be the case, yes, sir.

Q And you don't fault Todd for agreeing to be the
sol e and exclusive trustee of the issue trust, do you,
Sir?

A No, sir.

Q And that's om nous? That's a very serious
responsi bility; correct?

A Being a trustee of any trust is a very serious
responsibility, yes, sir

Q Sane with the famly trust. You're aware that
Todd didn't volunteer for that position; that's sonething
that his father wanted himto do?

A He's the trustee -- co-trustee of the famly
trust, yes.

Q And that's what his father desired?

A Presunably that is true, yes.

Q And the option that was given -- |let ne back
up.

The creation of Incline TSS, that was Sani s
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2 A That was Todd's testinmony. Again, | was not

3 involved in the conversation with Sam so |I don't know

4 that for sure.

5 Q Do you have information fromthird parties that
6 it wasn't Sanmis idea to create Incline TSS?

7 A No, sir. | never thought about it one way or

8 the other.

9 Q Al right. So you don't dispute that it was

10 Sanis idea to create Incline TSS, Ltd.?

11 A | do not, no.

12 Q And you don't dispute it was Sanmis idea to have
13 Todd's trust own 100 percent of Incline TSS because of

14  Stanley's divorce?

15 A | believe you' re mxing a couple of different
16 things there that I"mnot sure are directly connected, so
17 1'mgoing to disagree with your statenent.

18 Q Al right. Do you know that Stanley was

19 originally appointed as co-manager of Incline TSS?

20 A | believe that it's true, yes.

21 Q Al right. But he, Stanley, did not continue
22 to be a co-nmanager of Incline TSS; agreed?

23 A | believe that is -- that is true, | believe.
24 Q And why was he renoved, sir?
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A Because he was involved in a divorce, so he was

not going to hold an interest in the property is ny
under st andi ng.

Q Wiile the divorce was pending?

A Again, that's what the testinony shows, yes.

Q Rght. And you have to rely on testinony to
fornul ate your opinions in this case?

A No, sir. | have to evaluate the testinony in
the context of the overall information and draw
conclusions with respect to it.

Q Didyourely onthe testinmony in this case?

A | relied on sone of the testinony, yes, sir.

Q D d you just pick and choose what you wanted to
rely on?

A That which |I believe to be credible based upon
t he evi dence, the correspondence, and the discovery, yes.

Q And so are you an expert on credibility?

A No, sir. But as an expert, | have to evaluate
the testinony and draw conclusions as to how accurate
believe it to be.

Q Al right. So getting back to the initia
option, that was Sanis idea; correct?

A Again, | wasn't involved in the conversations.

| do know that that's what occurred.
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Q But you read Pierre's deposition?

A | testified in ny deposition that --
MR ROBI SON:  Your Honor, can | get the wtness

to just answer ny questions?

THE COURT: Not yet. | think the colloquy is
still wthin bounds. Overrul ed.
THE WTNESS: | testified in my deposition that

| did not give Pierre's testinmony with respect to Sam s
intent much credibility because | thought he had a
conflict of interest. So, no, | did not rely on that
testinony.

BY MR ROBI SON

Q That wasn't my question. M question was
sinmply, did you read Pierre's depositions?

A | don't believe that was your question. Yes, |
did read his deposition

Q And so you discounted his testinony because you
believe it's not credible?

A That's an overstatenment of ny testinony. Wat
| testified to was that | discounted his testinony with
respect to Sanmlis intent because of the conflict of
interest that | believe that he had.

Q Do you dispute Pierre's testinony that it was

Sanis idea to create the option in favor of Incline TSS?
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1 A That would be Samis intent, and, again, Fage o
2 didn't -- | know what occurred, | know where we ended up,
3 and | know there was such an option, but I did not give
4 any credibility to M. Hascheff's testinony in that
5 regard. | looked at the end result.
6 Q D d you discount or assune that Pierre was not
7 telling the truth when he said it was Sanmis idea to
8 create the option in favor of Incline TSS?
9 A | did not draw any conclusions with respect to
10 the truthful ness or nontruthful ness of his testinony.
11 discounted his testinony with respect to Sam s intent
12  because | believed he had a conflict of interest.
13 Q You know that Sam signed the option; correct?
14 A Yes, he did.
15 Q And that's his signature on the option;
16 correct?
17 A Correct. Well, I don't -- I"'mtaking it at
18 face value that it is. I'mnot in a position to dispute
19 that one way or the other
20 Q So as far as you're concerned as an expert in
21 this case, Samsigned an option allowing Incline TSS to
22  purchase the Incline house?
23 A That's correct, yes, under certain terns and
24  conditions.
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Q And that was in 20107

A Correct.

Q Al right. Have you read the deposition of
Wwendy' s ot her expert, Gary Stol bach?

A | have, yes.

Q And have you relied on M. Stol bach's testinony
in any way what soever?

A No, sir.

Q D d you see that part of his testinony where
M. Stolbach said it really wasn't Samis intent to create
t he option?

MR SPENCER:  (bj ection, Your Honor. | nproper
use of deposition --
THE COURT:  Sust ai ned.

BY MR ROBI SON

Q What use did you nake of M. Stol bach's
deposition?

A None.

Q And M. Canpagna' s?

A None.

Q So we go through 2010. Incline TSS has an
option to buy the Incline house; correct?

A Correct.

Q And in 2011 Sam conveyed the Incline house from
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1 the famly trust to SSJ LLC?

2 A Correct.

3 Q Sam and Todd were co-nmanagers of that limted
4 liability conpany?

5 A That's ny recollection, yes, sir

6 Q And that was Sanms idea?

7 A Again, it is what occurred. | don't know whose
8 ideait was. I'mnot in a position --

9 Q Wio was the sole owner of SSJ LLC?

10 A The famly trust.

11 Q Al right. Now, | want to stop right there in
12 2011 when SSJ LLC gets title to the house.

13 Are you with ne?

14 A Yes, sir.

15 Q Now, at that point in time Sam can do anythi ng
16 he wants with that house, can't he?

17 A | agree, yes, sir

18 Q He can sell it; right?

19 A Yes.
20 Q And for that matter he can change his 2000
21  trust any way he wants to?
22 A Slight correction. It's 2006, the second
23 amendnent. Is that what you're referring to?
24 Q No. I'mtalking about the 2006 restated.
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A You said 2000. That's why I wanted --

Q | apologize. 2006 restated trust agreenent

t hat Sam si gned.

A Yes, sir. He may change that.
Q From 2006 through the end of his life, he could

have revoked that famly trust inits entirety; correct?

A That is correct, yes.
Q He could have changed it; correct?
A He could have, yes, sir

Q He could have changed the disposition as to who

gets what?

A He did on a couple of different occasions.

Yes, he definitely coul d.

Q He could have. And that's pretty customary in

estate planning, isn't it?

trust,

A It is with a grantor trust, yes, sir

Q We call thema grantor or a settlor; correct?
A Yes, sir.

Q And that's the person who creates the trust?
A The settlor is the person who creates the
that's right.

Q And that settlor, until that person dies, has

the right to make any disposition to any child or

grandchild he or she sees fits to do?
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1 A WlIl, that's a broad statenent. Wth respect

2 to this trust, yes, that's an accurate statenent.

3 Q And Sanmis not required to give his three

4 children his estate equally, is he?

5 A No, sir.

6 Q He can show preference to one beneficiary as

7 opposed to the other beneficiary?

8 A That's correct.

9 Q And that's why Wendy wound up with a life
10 estate as opposed to what Stan and Todd wound up wth;
11 correct?

12 A He can certainly treat his children
13 differently, and he did in this case.
14 Q And Wendy only got a life estate?
15 A She got a trust for her lifetine, yes.
16 Q And who are the trustees of her trust?
17 A Todd, Stan, and currently M. Ki mrel.
18 Q I'msorry?
19 A Todd, Stan, and M. Kimel.
20 Q Are the trustees of her trust?
21 A O the famly trust. I'msorry, did I
22 m sunder st and your --
23 Q Her subtrust, who are the trustees of her
24 subtrust?
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A At |east Todd and Stan.

Q So they, for her life, adm nister what she gets
for mai ntenance, support, and education?

A Wthin the context of the trust, adm nistration
of the trust, yes.

Q And they have powers under that trust docunent
to give or not give?

A To give or not give what? [|'msorry.

Q Benefit to Wendy.

A No, sir. | don't believe -- | think that's an
overstatement. | don't believe that to be accurate.

Q They have to honor the docunent first, do they
not ?

A Correct.

Q And that says provide for the support,
mai nt enance, and wel fare of Wendy for her life?

A That's a different statenent from what you said
a few mnutes ago. That is what they're charged with
yes, sir.

Q And then what's left after Wendy passes goes to
her estate?

A Correct.

Q But she doesn't own anything fromthe famly

trust?
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1 A No. It's in trust. rage 133
2 Q Right. To be adm nistered by Todd and Stan?
3 A Yes.
4 Q Al right. And you know why Sam di d that;
5 correct?
6 A |I'mnot going to speculate as to why Sam did
7 anything. That is what happened.
8 Q You didn't read anything in the depositions
9 about why Samdid that?
10 A | believe -- well, | just know that he did it.
11 | was not particularly concerned with why.
12 Q Al right. | appreciate that.
13 But were you famliar with sone of the
14  financial problens that Wendy had incurred during her
15 life?
16 A Wendy may be the devil incarnate, she nay be
17 the second coming of the archangel. That was irrel evant
18 to nme. What is --
19 THE COURT: Hold on. Hold on. Excuse ne.
20 Can you pl ease read the |ast question?
21 (The record was read by the reporter.)
22 THE COURT: The witness will answer the
23 question.
24 MR ROBISON: |'msorry?
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THE COURT: The witness will answer the

questi on.
MR ROBI SON:  Thank you, Your Honor.
THE WTNESS: | am aware of sonme of the things
that there is testinony surrounding, yes.
BY MR ROBI SON
Q So nove forward into the year 2012.
At that point in tinme SSJ LLC owns the
Lake Tahoe house?
A Correct.

Q And the issue trust at that time owns interests

in Home Canp?
A Anong other entities, | believe that to be
true, yes.

Q Wat other entities?

A | would have to | ook at the accounting to see a
list of the assets. | thought it was nore than just Home
Canp, but | could be wong.

Q And what's Honme Canp own?

A | don't -- | did not |ook at the underlying
assets for each of these individual entities. M
recollection is that there is a 20,000-acre ranch that is
a part of Hone Canp

Q That's owned by Pronghorn; correct?
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A Sir, I"'mnot here to testify as to which entity
owned what of the real property. 1 don't know the answer
to that.

Q I'mtalking about the interests in the issue
trust, which you have anal yzed; correct?

A 1've | ooked at the issue trust, yes.

Q You know that Pronghorn owns Eagleville, do you
not ?

A | do not know. You're putting words in ny
mouth. No, | do not know the various ownership entities.
That was not part of the purview of ny --

Q You said sonething to the effect that the issue
trust has interest in the ranches up in Northern Nevada
and California.

A | don't think | testified to that, no.

Q What does it own, then?

A It owns an interest in various entities is what
| testified to, | believe.

Q kay. What entities?

A | don't recall specifically. | renenber Home
Canp, and | renmenber there were several, but | don't
recall the nanes.

Q Wiat's Todd got to do with the entities that

own these various ranches?
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1 A In sone cases he's the controlling nenber of

2 the entity that owns them

3 Q Wich one?

4 A That wasn't a part of nmy review | can't

5 answer that question. | don't know.

6 Q Well, you indicate in your report that you've
7 analyzed multiple fiduciary roles that Todd has, and

8 that's as managi ng nenber of various entities, so that is
9 within your assignnent.

10 A No, sir, that's not an accurate statenent. |
11 said that he has a nunber of -- that he has a nunber of
12 roles that he fulfills, a list of roles, and | said that
13 there are irreconcilable conflicts of interest anong the
14 roles that | have listed. That is what ny report says.
15 Q I'mgoing to go through that list for the jury.
16 Co-trustee of the Sanmuel Jaksick Famly Trust;
17 correct?

18 A That's a true statenment, yes.

19 Q Samput himin that position?
20 A Yes.
21 Q Trustee of the SSJ Issue Trust?
22 A Yes.
23 Q Samput himin that position?
24 A Yes.
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Q Managi ng nenber of SSJ LLC, Sam put himin that

position; correct?

A Presunably.
Wl l, Sam was co-manager; right?
| know t hat .

So SSJ is managed by both Sam and Todd?

> O >» O

They are both managi ng managers, that's
correct.

Q Managi ng nenber of Incline TSS, Ltd., Sam put
Todd in that position?

A | don't knowthe -- | don't know whether he did
put himthere or not.

Q Are you telling this jury you don't know how
Todd becane nmanager of Incline TSS?

A No, sir, that's not what |I'msaying. [|'m
saying he is the manager of Incline TSS.

Q And that was Sanmis decision; correct?

A | don't know whether it was Sam s decision or
not .

Q Beneficiary and possible trustee of the TBJ SC
Trust. Do you believe Todd is a beneficiary of that?

A | think | said possible beneficiary. | believe
there is an issue -- there is an issue trust and there is

a children's trust that are the two entities that own --
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Q What you said, M. Wallace, on page 4 is

beneficiary of the TBJ SC Trust.
I's that your belief?

A | believe that to be true. | Dbelieve that he
is a beneficiary of the issue trust and that his children
are beneficiaries of the children's trust.

Q I'mtalking about the TBJ SC Trust, sir.

A And, again, |'ve heard your question now three
times. I'mtelling you |l believe he's a beneficiary of
his issue trust and that his children are the beneficiary
of his children's trust.

Q I'mnot talking about the issue trust. |'m
tal ki ng about the TBJ SC Trust.

Do you know what that is?

A If that's the children's trust, | believe his
children are the beneficiaries of that.

Q But yet you state that he is?

A | did not have those trust agreenents. That
was based on -- what | had was deposition testinmony where
he testified that they owned it, and that was ny
i nterpretation.

Q And nunber 6 says beneficiary and possible
trustee of the TBJ Investnent Trust.

What's the investnent trust?
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A | believe that's the issue trust, his issue

trust.

Q Wll, it's not. H s children have an issue
trust. Are you aware of that?

A Again, | did not have these trust agreenents.

I was basing this -- it is accurate that that is the
ownership of Incline TSS. As to who the beneficiaries of
the trust are and what the terns are, | didn't have those
docunments so | don't know.

Q Well, M. \Wallace, you say "Todd serves in
nmul tiple fiduciary roles which have resulted in
irreconcilable conflicts of interest, acts of
sel f-dealing, breaches of fiduciary duty. These roles
include, but are not limted to the follow ng," and you
list eight different roles Todd had, and now you're
telling us you don't really know what his role was;
correct?

A That's not true, sir. That's not what |'m
testifying to at all. | said | do not know the terns of
the two trusts that nmake up the ownership of Incline TSS,
but he was the manager of Incline TSS after his father
died. That's the fiduciary role that I'mtalking about.

Q You're talking about --

THE COURT: Everyone, please. Let's all stand
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for a nonment.

(A brief recess was taken.)
BY MR ROBI SON
Q Do you know who the beneficiaries are of the
TBJ SC Trust?
A No, sir. | do not have those trust agreenents.
Q Do you know who the beneficiaries are of Todd's
I nvest ment trust?
A | do not have those trust agreements, so | have
no way of know ng.
Q Do you know who the trustees are?
A | believe Todd is the trustee is ny
under st andi ng.
Q Do you believe that Todd is the trustee of his
kids' issue trust?
A | don't have the agreenent so | can't answer
t hat questi on.
Q | want to turn your attention, if we could,
pl ease, to Exhibit 10, which is the issue trust.
If you woul d bl ow up section 1, Description of
Trust Property, please.
You' ve reviewed this docunent; correct, sir?
A | have, yes, sir.

Q Now, with respect to that first paragraph, |'m
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| ooking at specifically the second sentence that starts

"The Trustee may."
Do you see that?

A Yes.

Q "The Trustee may in the Trustee's discretion
invest the cash in one or nore policies of life insurance
insuring the life of the grantor..."

The grantor is San®

A Correct.

Q "...and any other type of investnent selected
by the Trustee"; correct?

A Yes.

Q So the trustee, Todd, has the discretion to
make investnents; correct, sir?

A The trustee does have discretion within the
context of the instrument to make investments, that's
accurate.

Q And then if we nove forward to page 6,
paragraph B of the issue trust, it covers what happens in
the grantor's death, sir

Woul d you bl ow up paragraph B, please. Page 6
of Exhibit 10, paragraph B.
"In the event of the grantor's death, the

Trustee nust collect the proceeds of any life insurance
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Correct?
A Yes.
Q And that would include the $6 mllion policy on
Sams life?

A That's what it was, yes, sir.

Q And it goes on to say "that are then owned by
the trust and insure the life of the grantor. The
proceeds of such life insurance policies together with
any other property of the trust estate are then to be
adm ni stered and distributed pursuant to the follow ng
par agr aphs. "

And that's Bl through B3; correct, sir?

A That's what it says, yes, sir.

Q And Todd had the right to then invest the
i nsurance proceeds?

A Wthin the confines of the trust agreenent,
yes, sir.

Q And he had the right to invest in real estate;
correct?

A No, sir. You're using the word "right." He
had the power. He has the power under the terns of the
trust to make certain kinds of investments within the

confines of the purpose of the trust as defined in the
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par agraph that we | ooked at earlier involving the Prudent

I nvestor Act.

Q Let's go to Ronman nuneral 1V, Trustee

Provi sions, on page 10, bottom paragraph, A

This is that part of the trust agreenment that
provides in part -- to give Todd discretion; correct,
sir?

A No, sir. | don't believe that's what that --

Q If we go to the next page, it refers to Todd
specifically, top paragraph, please, on page 11 of
Exhi bit 10.

Do you know why Todd was sel ected as the
trustee of this trust?

A | do not.

Q Do you know why none of the other children were
nom nated as a potential successor trustee of this issue
trust?

A | have no idea

Q D d you not learn anything about that in your
review of the depositions in this case?

A It may have been discussed. Again, it was not
something I was focused on because Todd is the trustee
and that's the only thing that | was focused on

Q And Sam provi ded that Todd could be paid a
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trustee's fee for admnistering this trust; correct?

A | believe that's true, sir

Q That is a customary provision in a trust such
as this?

A Insone it is. In sonme famly menbers do not
recei ve conpensation. It can go both ways.

Q And he's required, as a result of this rule
book, to provide annual accountings?

A That's correct, yes, sir

Q And this issue trust now has how many
beneficiaries?

A Well, the beneficiaries are -- it's a difficult
question to answer because they are not entitled to any

distributions, but the beneficiaries are Todd, Wendy, and

St an.

Q And the issue? And their issue?

A And the issue ultimately, that's correct.

Q Who are the issue, then?

A | don't know all of their names, but there's
Luke, Lexi. | believe Stan has -- | believe he testified

yesterday that he had two kids and perhaps --
Q He's got three.
A Ckay. The children.

Q So the three children of Sam and the children
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of those three children are the beneficiaries of this

i ssue trust?

A As of today, that's correct.

Q And there are 12?

A I'msorry. Does that total 12? Ckay.

Q Do you know?

A Dol knowif --

Q How many issue there are of Samthat are
beneficiaries of the SSJ |Issue Trust.

A The issue trust -- | just went through them
There's the children of Sam and their issue.

Q And that's my question.

Do you know how many beneficiaries there are
right now alive?

A | didn't keep count as you went through the
names. There were --

Q But the duties are owed by Todd as trustee to
all 12 of those alive beneficiaries?

A That's correct.

Q Share and share alike and inpartiality, all of
the duties that you've tal ked about Todd nust honor to
all 12?

A Yes, sir, that's accurate.

Q And he can't show preference to anybody?
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A No, sir, that's not an accurate statenment. The

duty of inpartiality, as | testified to earlier, does not
require that everybody be treated equally. It requires
that their interest be considered and decisions nade
inpartially among the beneficiaries. |1t does not nean
everybody gets the sane thing.

Q Are you suggesting that Todd shoul d buy, with
the proceeds fromthe life insurance, Wendy a house?

A | don't think | said anything along those
l'i nes.

Q Wendy doesn't get preferential treatnment under
this issue trust, does she?

A | believe that's what | just said.

Q Thank you

Now, on the paragraph K on page 14, this is

where we get into trustee powers; correct?

A I'll have to look at Kto be sure.

Q Do you need the book, sir?

A No. | can see it once it's put up.

Q Al right.

A Yes, that is correct, and then there's a | ong
l'ist beyond that.

Q Sothis is sonething that Sam said Todd had the

power to do?
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A That he has the power, and those powers are

exercised in the context of the overall trust agreenent.

Q And so Samis intent is that Todd will have
t hese powers, assuming they're not abused; correct?

A As long as they' re exercised in accordance with
the remai nder of the trust, that's accurate, yes, sir.

Q And the specific termis that he cannot act in
bad faith in exercising these powers?

A He certainly cannot exercise in bad faith, I
agree with that.

Q That's what the trust says?

A That is one elenment, as | recall, of the
excul patory provision

Q That Todd has no liability unless he acts in
bad faith in exercising these powers; correct, sir?

A It's not in exercising those powers. It's in
adm ni stering the overall trust.

Q And in exercising these powers?

A |1 would need to | ook at the specific |anguage
to be sure.

Q So the nunber one power of the trustee, Todd,
is to invest and nanage the trust assets as a prudent
i nvestor; correct?

A That's correct.
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Q And does that Prudent Investor Rule apply to

t he ranches?

A It applies to the assets of the trust.

Q And they are?

A They are entities as opposed to actual direct
interests in the underlying ranches, which is why I
qualified ny answer.

Q And so Todd nust be prudent in how he handl es
the entities in which this issue trust has an ownershi p?

A Yes, that's certainly a true statenent.

Q And those entities are which?

A | testified a few nonents ago | don't have
t hem

Q How has he acted as manager wth respect to
those entities that you don't know the identity of?

A | amnot -- | have not been critical of his
managenent of individual entities that 1'mnot |isting
for you.

Q Has he done a good job?

A | have no idea. It wasn't part of ny overal
review. | have not seen information relative to his
adm ni stration specifically of any of the entities.

Wth respect to the issue trust, what | am

critical of is the transaction involving Incline TSS.
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Q | got that, but I want to tal k about the good

parts, and that is, Todd is the sole trustee of the issue
trust that owns what, 49 percent of Hone Canp?
A | believe that to be true, yes.
Q And Honme Canp owns Pronghorn?
A Again, sir, I"'mnot here to testify as to which
entity owns what.
Q Let's just be clear.
As far as Todd's adm nistration of this trust
W th respect to Home Canp, Pronghorn and we'll call it
the ranches, he's done a good job, hasn't he?
A I'mnot in a position to testify in that regard
one way or the other
Q You're not here to give himany accol ades, are
you?
THE COURT: Hold on. Wre you finished with
your answer?
THE WTNESS: | believe so, yes, sir
THE COURT: Go ahead, please.
BY MR ROBI SON
Q You're not here to bestow any conplinments on
Todd, are you?
A | didn't look at those -- any transactions

i nvol ving those entities, so I'mnot in a position to be
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1 able to make a commrent.
2 Q But you're a fiduciary duty expert. |Is that
3 what you are?
4 A Anong other things, yes, sir
5 Q And you didn't ook at how Todd has honored his
6 fiduciary duties with respect to Honme Canp and Pronghorn
7 and those entities that are owned in part by the issue
8 trust?
9 A | did not because |I didn't have infornation
10 relative to those assets.
11 Q Did you ask for it?
12 A No.
13 Q Wy?
14 A Because there were not issues, as | understand
15 it, that fell under the purview of what | was asked to
16  review
17 Q So Wendy is not paying you $600 an hour to
18 analyze Todd's role as adm nistering these assets outside
19 of the Tahoe house; correct?
20 A CQutside of the what? ['msorry.
21 Q Incline TSS
22 A The transaction that | have | ooked at with
23 respect to the issue trust is with respect to
24  Incline TSS.
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1 Q Wth respect to this paragraph 1 on the powers
2 that Samgave Todd, | want to go three-quarters down the
3 paragraph where it starts "The Trustee's investnent power
4 is not affected by the fact that the Trustee or an

5 affiliate of the Trustee nmay receive an investnent,

6 managenent, administration or other formof any entity in
7 which the trust assets are invested."

8 That includes Incline TSS; correct?

9 A Sir, | heard you read, but I'lIl need you to

10 blow it up for me to be able to ook at it.

11 Q Al right.

12 Mark, it's going to be ten lines up on page 14,
13 the sentence starting on the right-hand side "The

14  Trustee's investnment power."

15 A And the question is?

16 Q Todd is given the power to invest the issue

17 trust's noney in entities in which he has an interest?
18 A Yes, he does have that power.

19 Q I'msorry. | apologize.
20 Sam aut horized himto invest issue assets into
21  maybe conpani es that he managed?
22 A He gave himthe power to invest in those
23 subject to the renminder of the trust terns and
24  conditions.
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Q Right. And do you have any reason to believe

that Sam di dn't know what he was doi ng when he gave Todd
t hat power?

A | believe that he knew exactly what he was
doing or at least his attorney did.

Q And Todd was al so given the power by Samto
invest issue trust assets into limted liability
compani es; correct?

A He has the power to invest in those. That's
subject to the remaining terns and conditions of the
trust.

Q And the investnment in Incline TSS, Ltd. is
covered by that particular provision; correct?

A The type of entity that was acquired by Todd
does not have anything to do with whether it's a good,
bad or indifferent transaction.

Q I'mtal king about powers.

A He had the power to buy that type of entity,
yes, sir.

Q If we |ook at paragraph 2 on page 15 -- Mark,
pl ease blow that up -- in 2007 Sam gave Todd the
followi ng power in paragraph 2 of Exhibit 10, page 16:
"The Trustee may organi ze, participate, invest in and

contribute trust assets to all fornms of |egal entities,
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specifically included but not linmted to corporations,

partnerships, both general and Iimted, and linmted
liability conpanies.”
That was a power given to Todd by Sanf
A He has the power to invest in those types of

entities subject to the remaining ternms and conditions of

the trust.
Q And if we look at paragraph 3 -- please bl ow
that up on the same page -- Todd was given the power by

Sam "to continue to hold any property, including any
shares of the Trustee's own stock, and nay operate at the
risk of the trust estate in any business the trustee
receives or acquires as long as the Trustee considers it
advi sable [as read]."

A Let nme read that, please.

Q I'msorry. | butchered that pretty bad.

A Yes. | believe what confuses me is "including
any shares of Trustee's own stock." That may be
contenplating a corporate fiduciary. |'mnot sure.

Q Are you aware of any stock hol dings by the
i ssue trust?

A Not that -- well, yes. They have stock
hol dings in some of the entities that are owned is ny

under st andi ng.
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1 Q Stock, corporate stock

2 A They have positions.

3 Q Pardon ne?

4 A They have positions.

5 Q No, sir. Really, are you aware of any stock

6 owned by the issue trust?

7 A | do not know whether the entities involved are

8 corporate entities where they own, for exanple,

9 49 percent of the stock or whether they're partnerships

10 where they have a 49 percent partnership share.

11 Q If we look at paragraph 5, this power given to

12 Todd by Sam says that Todd "may hold securities in other

13 property in the Trustee's name as Trustee under this

14  trust agreenment, in the Trustee's own nane or in the nanme

15 of a nominee, or the Trustee may hold securities

16 unregistered," etcetera; correct?

17 A That's a pretty standard provision, yes, sir

18 Q Al right. That gives Todd power to hold

19 things in his name as opposed to the issue trust;

20 correct?

21 A "May hold securities or other property in the

22 Trustee's nane"

23 Q That woul d be Todd's nane?

24 A -- "as Trustee under this agreenent."”
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He can hold it in his nane as trustee i s how

read that.

Q He can own it in his nanme?

A As trustee.

Q As trustee of the issue trust? | think we
agree. |'mgoing to nove on.

Can you | ook at paragraph 10, please?

Sam gave Todd the power to purchase property at
its fair market value as determ ned by the trustee;
correct, sir?

A Yes.

Q So Todd has the right to determ ne the val ue of
the real property that the issue trust invests in?

A That is -- that is a msstatenment because it is
t he exercise of discretion, and discretion is not
absolute. Discretion is subject to review

Q Now, the trustee of the issue trust has the
power to | oan nmoney fromthe issue trust to others;
correct?

A Yes. Wthin the confines of the trust
agr eenent .

Q Yes. And the trustee, Todd, has the power to
borrow noney on behal f of the trustee?

A That's correct.
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Q Excuse ne. The trust itself?

A That's correct.

Q Now, finally, sir, paragraph 17 authorizes the
trustee, Todd, to hire lawers to help him That's a
customary provision, is it not, sir?

A It is, yes.

Q And as we said, it is advisable for the trustee
to do so in conplicated matters?

A Certainly advisable, yes, sir.

Q And then paragraph 18, "The Trustee may
wi thhold fromdistribution anything that he deens fit";
correct?

A 1'msorry. Say that again, please.

Q Read paragraph 18 and tell us what you think
t hat neans.

A | believe what this is addressing is the
trustee of the issue trust has the ability to | oan noney
to the Sam Jaksick estate to pay estate taxes. That's
the only kind of distribution that I can think of because
distributions are not permtted to the other
benefici ari es.

Q Let's step back for a nmonment before the |unch
break, and I want to wal k through kind of a hypothetical.

So we go to Decenber of 2012. That's when the
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option owned by Incline TSS was exercised; correct, sir?

A Yes.

Q And Incline TSS pronmised to pay SSJ LLC

$7, 250, 0007

A Correct.

Q In the note?

A Yes.

Q So there's a promse to pay; correct?

A That's correct, yes.

Q Like if we go down and buy a car and we have it

financed, that's a promse to pay for the car?

A R ght.

Q AIl right. O we buy a house and we borrow

noney fromthe bank to buy the house, when we sign a

prom ssory note in favor of the bank, it's a promse to

correct?
A Yes, sir.

Q And there's seller financing on many

transacti ons where the seller will finance the entire

pur chase; correct?

A I'msorry. W're getting a little far afield.

Thi s hypot hetical --

Q Seller financing?

A Yes. You can certainly finance cars and real
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estate and -- naybe 1've |ost you.

Q If aseller like me sells property to sonebody,
say, like you, the seller has the right to sell that
under 100 percent financing? In other words, you don't
owe nme cash, but you have to pay ne $100, 000 over ten
years?

A Yes, sir, that's true. Subject to the terms of
the note or whatever

Q Nothing wong with that?

A No.

Q Al right. So Samdies before -- thisis a
hypot hetical -- before Incline TSS gets the house. Ckay?

A  Ckay.

Q Say the end of Decenber 2012.

You're aware it was listed for sale at
$12, 500, 000 shortly thereafter?

A | knowthat it was listed, yes. | didn't
realize that it was twelve five.

Q So just assunme twelve five.

Sam dies. The famly trust owns that property
and the option has not been exerci sed.
Are you with ne?
A Yes.

Q So that's a $12 nillion asset that's going to
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2 A That's an overstatement. |'l|l agree with you
3 that it may be subject to federal estate tax.

4 Q It is far worse than an overstatenment. It's

5 inaccurate.

6 You first take off the debt; correct, sir?

7 A There would be an offset for the debt.

8 Q So we take off that $6.3 million | oan, which is
9 going to |leave about $6.2 million that is subjected to
10 federal estate tax?

11 A It may be subject to federal estate tax.

12 Q And that federal estate tax is 40 percent;

13 correct?

14 A If it is subject to federal estate tax, but in
15 your hypothetical you're |eaving out the exclusion that
16 is available to the decedent and al so the use of the

17 marital deduction trust that was provided for in the

18 famly trust.

19 Q Just taking the value of the house, are you
20 aware of the fact that there would be a federal estate
21 tax in this estate as of Decenber 20127
22 A | do not know whether that's an accurate
23 statenent or not. There may or may not be dependi ng on
24  the exclusion available to Sam and the excl usion
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1 available to his wife.

2 Q And you don't know how nmuch of the exclusion he
3 and his wife had used up by that tine?

4 A | do not, no.

5 Q So if they had used up their exclusion, there
6 would be 40 percent federal estate tax on that

7 $6.2 mllion; correct?

8 A In your hypothetical, that is an accurate

9 statenent, yes.

10 Q And you read Pierre's deposition where he was
11 trying to avoid that by acconplishing this transfer to
12 I ncline TSS?

13 A Well, they certainly made the transfer to

14  Incline TSS. Wether it was the best thing to do or not,
15 that's certainly not ny opinion, but that's what they

16  did.

17 Q That took the house out of the estate so

18 there's no federal estate tax assessed against the equity
19 in the house.
20 A That's a true statement, but it also may have
21  gone through the adm nistration of Sams estate and stil
22 not been subject to estate tax.
23 Q You don't know that?
24 A No, sir. | know that Sam had provided through
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1 the famly trust --

2 Q But you know - -

3 A -- for -- may | finish?

4 Q I'msorry. | apologize. Hurry up.

5 A Excuse ne?

6 | know t hat Sam had provided through the famly
7 trust for a marital trust and for a famly trust and that
8 it is atypical situation to mnimze federal estate

9 taxes.

10 Q But you read Kevin Riley's deposition. He

11  explained that in detail, did he not?

12 A He tal ked about it, yes.

13 Q And that there would be a substantial saving of
14 federal estate tax by transferring that house to

15 I ncline TSS?

16 A To the extent that it was taxable in his

17 estate. | don't believe that Kevin was in a position to
18 nmke that projection --

19 Q Wll, he testified to that.
20 A -- based on the information that was avail abl e
21 at that point in tinme.
22 Q And you' ve done no investigation in that
23 regard, have you, sir?
24 A No, sir. I'msaying that if this asset -- |

Litigation Services | 800-330-1112

www. | i tigationservices.com

WJ 005424



http://www.litigationservices.com
http://www.litigationservices.com

TRI AL, DAY 10 - 02/28/2019

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

. o . . Page 142
believe it is in the best interest for this asset to have

remained in the famly trust.

Q Not knowi ng what the federal estate tax would
be?

A As opposed to what happened to it, | believe
that they woul d have been far better off for it to be in
the famly trust where it could have been sold or
adm ni stered, but in any event would have been avail abl e
to make distributions to the beneficiaries of the trust
as opposed to |locked up in the issue trust where no
di stributions can be made.

Q It could be sold. It could be sold right now.

A That doesn't make distributions available to
t he beneficiaries.

Q well, if it's --

A They cannot make distributions out of the issue
trust to the beneficiaries.

Q If it sold right now -- you put the value of
18 million onit; right? So if it sold right now for
$18 million -- correct? -- you pay the bank off,

2.4 mllion, and you' ve got a profit of about 15-1/2
mllion dollars, if it's sold right now, that goes in the
i ssue trust; correct?

A And is not available for distribution to the
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beneficiari es.

Q But can be used by the trustee to buy houses
for the kids, to provide for the kids, and it stays in
the trust for 365 years?

A It is locked up in a way that is not of benefit
to the beneficiaries of the trust, which was clearly
Sam s intent under the way the house was treated in the
famly trust.

Q You are aware of the emails that exist in
evidence in this case that Samwanted that house in the
issue trust, sir?

A You' d have to show nme the emails. That does
not ring a bell, but it also is not relevant, | don't
bel i eve, to the discussion.

Q | got it.

THE COURT: Ladies and gentlenen, during this
noon recess, please do not discuss this case anongst
yoursel ves. Please do not formor express any opinion
about this matter until the case is submtted to you.

We have a little bit of business to do before
you return to the jury room so please be prepared for a
1:.35 entry to the court.

We'll stand for our jury.

(The jury exited the courtroom)
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