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_ _ Page 144
(The follow ng proceedi ngs were held outside

the presence of the jury.)

THE COURT: Counsel, 1'Il see you at 1:25, and
then you can put all your contenporaneous objections --
M. Lattin may put his objection on the record. | am not
sure if we're going to do the offensive proof in that
amount of time, but | fix your right to do so at sone
poi nt before you close your case.

(The m dday recess was taken.)

Litigation Services | 800-330-1112
www. | i tigationservices.com

WJ 005427



http://www.litigationservices.com
http://www.litigationservices.com

TRI AL, DAY 10 - 02/28/2019

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

Page 145
-000-

RENO, NEVADA; THURSDAY, FEBRUARY 28, 2019; 1:25 P. M
-000-

(The follow ng proceedi ngs were held outside
the presence of the jury.)

THE COURT: We'll go on the record.

M. Lattin, do you wish to be heard?

MR LATTIN. | do, Your Honor. Thank you.

This relates to the information that | brought
out in the sidebar, and it was in connection with
M. Wallace's testinony regarding the accountings.

It is our position that we should at |east be
able to use M. Canpagna's deposition to inpeach him as
he indicated that he relied upon it and M. Canpagna was
t he one who was desi gnated and deposed for at |east five
and a half or six hours regarding the accounting
standards, and he specifically indicated that the
accountings conplied with Nevada | aw

Ri ght before trial they withdraw himas a
w tness, and they now go into the same things with
M. Wl |l ace regarding the accountings. M. Wallace, in
our view, is not a CPA not qualified to talk about that,

and we should at a mninmm be allowed to use

Litigation Services | 800-330-1112
www. | i tigationservices.com
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o ) Page 146
M. Canpagna's deposition to inpeach M. Wallace

regardi ng i nconsi stent opinion by an expert.

THE COURT: Thank you.

MR. SPENCER  Your Honor, in relation to
M. Wallace, first of all, we've heard numerous tines in
front of the jury, which is prejudicial just for saying
it, that that's not in the report, and repeatedly it has
been in the report.

This particular issue is in the report at
page 13 where M. Wallace coments about the accountings,
and the testinony that was elicited was in relation to
his opinion regarding fiduciary duties, not GAAP
general |y accepted accounting principles, not whether an
entry should be in there or not or any of that, but
whet her it conplies with the disclosure requirenments of
an accounting in the context of fiduciary duties, and
that's what he did, and it's in his report. And they had
five to six hours to depose himabout that statenment in
his report.

So the question was linmted to that. | had him
clarify, you're not doing this as an accountant, you're
not qualified to do it as an accountant, you're doing it
as a fiduciary expert, and that's what | limted it to.

MR LATTIN.  May |, Your Honor?

Litigation Services | 800-330-1112
www. | i tigationservices.com
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1 MR. SPENCER. And then -- I'msorry, if Fagguﬁg7
2  end.

3 MR LATTIN  Certainly.

4 MR SPENCER. And it's not proper to use a

5 deposition that way, and we didn't call himfor purposes
6 of attacking the accounting as it relates to accounting

7  principles.

8 MR LATTIN.  Well, they did. They asked himif
9 it conplied with the standards, and the standards are set
10 forth in Nevada Revised Statutes, which M. Canpagna at
11  the conclusion of his deposition indicated that it

12 conplies with Nevada | aw

13 So we have two experts who are dianetrically

14  opposed, and we are somewhat handcuffed by not being able
15 to use M. Canpagna's deposition to inpeach him

16 particularly in light of the fact he read it and it was
17 listed as sonmething he relied upon

18 MR, ROBISON:  May | just add one thing, Your

19  Honor, please?
20 M. Wl lace acknow edged reading M. Canpagna's
21 deposition, but then he msstated to the jury that
22 M. Canpagna only comrented on the formof the filings,
23 not the substance.
24 Throughout this deposition, Your Honor,

Litigation Services | 800-330-1112
www. | i tigationservices.com
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1 M. Canpagna testified that the formand substance conply

2 with Nevada statutes. He's been pernmitted to state that

3 they do not conply with Nevada statutes and that Canpagna

4 only testified about form which is inaccurate.

5 MR. CONNOT: If I nay, Your Honor, | don't want

6 to double-team Only because | worked with M. Canpagna,

7 if I mght, a couple things.

8 First of all, I think this is going to be an

9 argunment when we get to instructions as well. It's cone

10 up in our dialogue on this.

11 What M. Canpagna testified to was the form of

12 the accountings nmet the formof the statute, okay, but

13 that is not the end of the inquiry to begin with. |1

14 nean, that's not the end of the inquiry.

15 For exanple, | think that's sonething al ong

16 what M. Wallace testified to, that it depends on the

17 situation. [If you own 100 shares of Apple stock, it's

18 really easy to do the accountings and say this is what's

19 init. There's nore that's beyond that.

20 Secondly, once an expert is no |onger being

21 used, the other side can't call that expert.

22 THE COURT: Can or cannot?

23 MR. CONNOT: Cannot. Just like with M. G een.

24  You can't -- the party is entitled to not have the expert
Litigation Services | 800-330-1112

www. | i tigationservices.com
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Page 149

1 testify. Once they're no longer a testifying expert, the
2 lawis clear; the other side is not entitled to cal

3 them

4 Now they're trying to get in hearsay for an

5 expert that they couldn't call otherwise. It's an

6 inproper use of a deposition, but they're also taking

7 what M. Canpagna said out of context and trying to

8 basically testify thenselves in cross-exanm nation and

9 trying to get himto say yes or no.

10 MR ROBISON:. Can | put on the record what

11 M. Canpagna testified to, sir?

12 THE COURT: You can because we're just

13 preserving our record. | can't contenplate how I'm goi ng
14 to allow an absent deponent's words to be introduced any
15 nore of this trial. |1'mconfident everybody has agreed
16 at various tines inthis trial. | felt the potentia

17 prejudice, but | let it go, but then we have to nove on
18 So go ahead and --

19 MR ROBISON: Here's our offer of proof, Your
20 Honor .
21 THE COURT: Pl ease.
22 MR ROBI SON: Page 37 of M. Canpagna's
23 deposition, he's asked:
24 "Question: It couldn't be in any other

Litigation Services | 800-330-1112

www. | i tigationservices.com
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1 capacity. It has to be in your capacity because ygﬁggréSO
2 the one testifying.

3 "Answer: \Well, the courts will ultimtely

4  decide, but yes.

5 "Question: | understand that. Are you -- are
6 you telling ne that you are giving |egal opinions in

7 this?

8 "Answer: That is what | am saying expressly,

9 that I amnot giving | egal opinions.

10 "Question: Al right. So you cannot state as
11  an opinion whether or not M. Rley's reports conply with
12 legal statutes in the state of Nevada; is that correct?
13 "Answer: As far as what | can see, they had

14  the form and substance.

15 "Question: GCkay. Wen you say form and

16  substance, in just tal king about the formand contents of
17 the accounting, would you agree with ne that under the

18 Nevada Revised Statutes his conpilation reports conplied
19 wth the formand contents required under Nevada

20 statutes; correct?

21 "Answer: Fromny know edge, yes."

22 But wait, there's nore.

23 On page 103, Your Honor, the question was:

24 "Do you know whether or not this applies to the

Litigation Services | 800-330-1112
www. | i tigationservices.com

WJ 005433



http://www.litigationservices.com
http://www.litigationservices.com

TRI AL, DAY 10 - 02/28/2019

1 situation involving Kevin Riley or not? rage 1ot
2 "Answer: | don't specifically.
3 "Ckay. Having |ooked at Exhibit 177" -- that
4 was a copy of the statute, Your Honor -- "do you think
5 that in any way M. Riley, in doing his conpilation
6 statenents, did not conply with this section?
7 "“Answer: No.
8 "So you would testify that in your review he
9 has conplied with this?" Again, referring to the
10 statute.
11 "To nmy know edge, yes."
12 Then we go on to statute NRS 165. 135.
13 And | say, "That's Exhibit 179."
14 M. Lattin agrees.
15 "l have reviewed it."
16 Question by M. Lattin: "Now, is this the
17 section in Nevada Revised Statutes that tal ks about form
18 and contents of accounting? Do you see that?
19 "Yes.
20 "So what is your understanding as to this
21 provi si on?
22 "It's" -- I"'msorry. "That it's not laid out
23 in the trust document, this formof account and the
24  requirenents, mninmumrequirenments.

Litigation Services | 800-330-1112
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] _ o Page 152
"Question: \Were does it say m ninun?

"Answer: That's ny estimation is mnimm
requirenents.

"Question: It doesn't say mninmm does it?

"That's correct.

"So you're not a | awer?

"That's correct.

"So you cannot say whether or not this is a
m ni num or not?

"l can't say that as far as the | aw goes.”

I'mgoing to nove forward to page 105, |ine 6.

The question was: "So you would testify that
if I showed you NRS 165. 135 entitled "Form and Contents
of Account"” at the time of trial, you would testify that
M. Rley conplied wwth this; correct?

"“Answer: Yes."

And there's nore, but |I'll leave it at that.

THE COURT: (kay. The record is preserved.

MR ROBI SON:  Thank you, Your Honor.

MR. SPENCER: Just to forewarn you, Your Honor
so you can deal with the tine situation, we have two
exhibits here that we tal ked about redacting sonme words
from so when the tine is appropriate, | want to take

that up, and then we have an offer of proof as well.
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_ Page 153
THE COURT: You intend to use those exhibits

when?

MR SPENCER:. They're already admtted, and so
there's sonme prejudicial words in those admtted
docunents that we want out.

THE COURT: But you're not going to broadcast
those in the next session of court?

MR. SPENCER  No.

THE COURT: We can get the jury?

MR. SPENCER  Yes.

(The follow ng proceedings were held in the
presence of the jury.)

THE COURT: Counsel, you may conti nue.

MR ROBI SON:  Thank you

CRCSS- EXAM NATI ON
( Resuned)
BY MR ROBI SON:

Q M. Wallace, | amrem nded to sl ow down, and
apologize if 1've gone too quickly, particularly to the
court reporter. | just have a few nore questions.

You have indicated in your report that Todd
prepared the Notices of Proposed Action.

A | don't recall the specific wording that |

Litigation Services | 800-330-1112
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_ _ Page 154
used. There were Notices of Proposed Action that were

prepared, sone of which were prepared by the co-trustees,
as | understand it, sone of which were prepared by
Maupi n Cox.
Q | understand. Let ne read from page 12, second
par agraph of your report.
"Once again, Todd prepared a notice of proposed
action and again failed to satisfy the requirenents.”

And you're referring to NRS 164.725; correct,

sir?

A Yes, sir.

Q Are you telling us, sir, that Todd prepared
notices?

A Todd is the co-trustee. Todd put those
forward. | don't know that he -- | don't know whether he

typed the formor not. M intent, though, is that it was
the co-trustee that put forward the notices.
Q | want to ask you about what you wrote in your
report.
"Once again, Todd prepared a notice of proposed
action.”
Yes, sir. | stand by that |anguage.
Q Have you ever seen in this case a notice?

A I'msorry. Are you saying that | msquoted the

Litigation Services | 800-330-1112
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1 name of the docunent? |'mnot sure what you're reFSPSi%gS
2 to.

3 Q I'msaying that there's a statute that pertains
4 to notices, but we haven't seen any notices of proposed
5 action in this case.

6 Have you?

7 A I'msorry, sir. I'mnot follow ng you. If I

8 msstated the nanme of the docunent, | apol ogi ze.

9 Q Well, you do know what NRS 164.725 pertains to,
10 don't you?

11 A Yes, | do.

12 Q And I'mlooking at the statute, and it says

13  "NRS 164.725 Notice of proposed action.”

14 That's what you're referring to?

15 A That's the statute that | understood these to
16 be attached to, if you wll.

17 Q But if you look at, for exanple, Exhibit 14,

18 these aren't notices of proposed action. These are

19 agreenents; correct?

20 A They are agreenments and consent to proposed

21  action.

22 Q R ght. But the statute pertains to what the
23 trustee nmust put in a notice; correct, sir?

24 A | believe that the statute defines what should
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be put in a notice, yes.

Q Al right. And you're saying Todd violated the
noti ce provisions?

A | believe that that docunent has certain
shortcom ngs in the context of 164.725.

Q But there are no notices that were issued in
this case under that statute; correct, sir?

A | don't know the answer to that. Again,
whet her |1've msterned the docunent or not, | apol ogi ze.
I was referring to those which were prepared in
accordance with 164. 725.

Q But those are notices, not agreenents.

A They are agreements and consent to proposed
action.

Q Right. And you say that there's never an
i ndi cation by Todd as to who owned Incline TSS in those
notices?

A I'msorry. Wuld you ask that again

Q Ddyou testify there was no disclosure as to
who owned Incline TSS in those what you call notices?

A Yes, sir. Wth respect to the underlying
ownership of Incline TSS.

Q And you're considering Exhibit 14, that ACPA

you're considering that a notice, sir?

Litigation Services | 800-330-1112
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A I'mtreating it as having been prepared under

the same statute, yes, sir
Q Thank you
And if you' d | ook at the signature page,
pl ease, and blow up the TSS part.
That is Incline TSS, Ltd. That's referred to
as the conpany in the ACPA; correct?
A | believe that to be true. | don't recall, but
| think that's right.
Q And Incline TSS is reflected as having a
manager; correct?
Yes.
Who?
The manager is Todd Jaksi ck.

And the two nenbers?

> O >» O >r

Todd Jaksi ck, menber and TBJ SC Trust, nenber.

Q And that shows the two nmenbers of Incline TSS
even though Todd B. Jaksick's Family Trust should be on
the second |line; correct?

A Presunmably it should be there as well, but,
again, it does not reflect the ownership, which is what I
was speaking to.

Q You know that nenbers are owners?

A Menbers are owners, that's correct.
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Q And there's only two nmenbers of Incline TS
correct?
A That is, | believe, correct, yes.

MR ROBI SON:  Thank you, Your Honor. 1'll pass
this wtness.

May | sit back so there's nore room for
counsel ?

THE COURT:  Yes.

MR, LATTIN  Your Honor, we've had a
di scussion, and with your perm ssion, | would allow
M. Hosner-Henner to go first, and I'Il follow him

THE COURT: Thank you.

CROSS- EXAM NATI ON
BY MR HOSMER- HENNER
Q Good afternoon, M. Wallace. I1'mgoing to try

totalk alittle bit |ouder so everybody can hear ne, but
if it's too much, let ne know.

| didn't really want to ask you any questions
t oday, but you stuck your neck out a little bit too far
with respect to Bronco Billy's.

You don't know too nmuch about Bronco Billy's or
Pi oneer G oup, do you?

A |1 know enough to testify to the extent |
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testified with respect to the transaction.

Q But you prepared a report in this case about
Bronco Billy's and Pioneer G oup?

A | prepared a report that included conmentary on
the Bronco Billy's transactions through Pioneer, yes,
sir.

Q That's a yes?

A It's aclarification.

Q And in that report you included a | ot of
incorrect statenents, didn't you?

A 1'mnot sure. You'll have to be nore specific.

Q You said "The gifts left the famly trust an
88 percent ownership interest in Pioneer Goup."

That's incorrect, isn't it?

A | believe it to be incorrect, but with a very

good reason. It's -- it's not naterially incorrect, if
you will. 1 think I explained that earlier
Q Well, 88 percent interest of Pioneer Goup is

very different than 88 percent of the famly trust's
37 percent interest of Pioneer.

A What | was intending to refer to was, after the
6 percent gifts to Todd and Stan, it was ny understandi ng
that the remaining 88 percent of the famly's interest in

Pioneer Goup is what | was attenpting to --
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Q So you clarified that mstake in this report?

A To the extent that that is a mistake, that is
what | intended, yes, sir

Q You also said that interest was to be divided
into one-third shares for generation-skipping trusts for
Todd, Stanley, and Wendy.

And that's wong, too, pursuant to the second
amendnent to the trust?

A 1t's ny understanding that the interest from--
once that interest is distributed, that it was to go into
t hree generation-skipping trusts for the benefit of those
three individuals. That's ny understandi ng.

Q Based on what docunent ?

A The famly trust.

Q Into their generation-skipping trusts? That
Bronco Billy's was specifically allocated to those GS(D)
trusts?

A | believe it was going to the GS(D) trusts.
That's nmy recol lection right now.

Q You also said that "Todd and Stanley, as
co-trustees of the famly trust, sold Bronco Billy's
Casi no."

That's wong, too, isn't it?

A Sir, | think you' re getting bogged down in
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semantics. The interest was sold. Pioneer sold the

interest. The co-trustees are the ones that represent
the trust's interest, and | nade reference to the fact
that the trust's interest was sold through Pioneer G oup.
| don't find that m sl eading.

Q It says "Todd and Stanley, as co-trustees of
the famly trust, sold Bronco Billy's Casino."

A Through the interests that they represented. |
believe that to be accurate.

Q So you're clarifying that you didn't nean that
they sold it; soneone else sold it?

A That's -- | did not offer that as a
clarification, no, sir. | stand by nmy wording.

Q You stand by the wording that "Todd and
Stanl ey, as co-trustees of the famly trust, sold Bronco
Billy's Casino"?

A Yes, sir. The interest was sold. The
ownership was held by the two co-trustees, and they
participated in the sale.

Were they decision makers? That's not what |
i ntended by that. The co-trustees oversaw the sale of
the interest in the trust, and that's what | intended by
t hat | anguage.

Q And you say that the famly trust received in
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1 excess of $6 million?

2 A | said the interest was sold for in excess of

3 $6 million.

4 Q No. Your report said it received in excess of

5 $6 mllion. Wuld you like to clarify that?

6 A No, sir.

7 Q So there's no difference with what you just

8 testified now and what's in your report?

9 A | don't believe so, no.

10 Q You also said Wendy has never received her

11 share of any of these sale proceeds, and that's

12 incorrect, too, because you heard testinony she received

13  $75,000 from Stan's subtrust?

14 A She never received -- no, sir, that's

15 incorrect. | stand -- the testinony that you're

16 referring tois with respect to sonme noney that Stan gave

17 to Wendy, but that was outside the confines of the famly

18 trust. Those funds were held by himindividually.

19 Wiether they were supposed to be a part of the trust or

20 not is open for discussion, but the nonies cane from

21 St an.

22 Q You think the subtrust is out of the famly

23  trust?

24 A | think the nonies were being held -- based on
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the testinony that | heard, Stan was hol di ng t hose
trusts -- was hol ding those funds outside the trust, and
he is the one that gave the $75,000 to Wendy. | did not

understand it to be through the famly trust.

Q So you've said you know sonet hi ng about trusts.
You think someone holding funds in a subtrust is holding
that in their individual capacity?

A Again, | want to say for the third time, ny
under st andi ng was he was not hol ding those in the
subtrust. He was holding themoutside the trust and made
a distribution to her of $75,000. That was ny
under standi ng of the testinony.

Q So your know edge that he's holding that not in
a subtrust, where does that cone fron?

A Fromhis testinmony that | heard yesterday.

Q That's contrary fromthe testinmony of every
other witness in this case, including the person that you
were hired to speak on behal f of, Wendy.

A 1'msorry. |'mstanding by ny understandi ng of
Stan's testinony that those funds were being held outside
the trust and that he conveyed $75,000 to her, which
reduced what he was holding from400- to 325- is ny
recol | ection.

Q This is about your understanding of Bronco
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Billy's, and you don't seemto have a grasp of what

happened with Bronco Billy's.
MR. SPENCER.  Your Honor, argunentative.
THE COURT: Sust ai ned.

BY MR HOSMER- HENNER

Q Does Wendy have any right to a distribution
fromthe sale of a famly trust asset |ike the Pioneer
G oup stock?

A Wul d you repeat the question again

Q Does Wendy have any right to have those assets
i mmedi ately distributed to her upon sal e?

A To her individually, no.

Q Does she have any right to have those
distributed to her subtrust?

A | Dbelieve so, yes

Q Based on what docunent?

A Based on the famly trust agreement. As a sale
t akes place of an asset in the trust, it should be
al l ocated according to the trust docunent.

Q You've read that docunent?

A A nunmber of tinmes, yes.

Q And you think that every asset that's sold from
that famly trust imediately gets allocated to the

subtrusts?
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A Not immediately, no, but | believe that's
ultimately where it should -- where the accounting should
t ake pl ace.

Q And that ultimate tine period has not happened
yet ?

A That time period --

Q Utimtely hasn't happened yet? The trust
hasn't been distributed?

A The trust -- I"'msorry, I"'mnot follow ng.

Q At what point in tinme do you think that those
proceeds fromthe sale of the Pioneer Goup stock have to
be put in a subtrust?

A Have to be put in? | think it needs to be done
in a reasonabl e period of tine.

Q But debts conme before distributions, don't
t hey?

A That's an overbroad statenent. That's not
al ways the case, no, sir.

Q You think that Wendy had a right to get a check
for those proceeds wi thin how | ong?

A Sir, I've already stated she did not have a
right to get a distribution in her individual namne.

Pl ease don't misstate ny testinony.

Q And that noney can't be distributed to her in
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her individual nane until the debts are paid off in the

famly trust?

A No, sir. | don't believe that's accurate.
Once again, the debts need to be provided for, but you
can certainly have debts outstanding in a trust and stil
make distributions to beneficiaries.

Q Based on HEMS st andard?

A Based on the standard involved in the trust,
yes.

Q But we're tal king about this block of funds
from Pioneer Group. She doesn't have any specific right
to that outside of her general rights under the famly
trust?

A |I'msorry, sir. [I'"mnot follow ng that
question. She has the right to receive the share that
her subtrust is entitled to within a reasonabl e period of
time after the transaction closes.

Q You think the allocation to the subtrust is
based on when the underlying transaction closed and not
the general administration of the famly trust?

A | believe that both are factors into when a
di stribution can or should be made to Wendy, but |'m
tal king about the tinme in which the funds are actually

recei ved and accounted for within the famly trust and
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t he subtrust.

Q In your report you admtted that the Bronco

Billy's funds were redeposited in the famly trust;

right?

A That was ny understanding. Initially they
were, yes.

Q And that's where they should go?

A Yes.

Q You have no know edge of Col orado gam ng | aw?

A 1've already testified that that's not ny
area -- may | finish? |'ve already testified that's not

ny area of expertise.

Q So that's no know edge of Col orado gam ng | aw?

A | wouldn't say no know edge. | have limted
know edge of Col orado gaming law and I'mcertainly not an
expert in that regard.

Q What know edge do you have of Col orado gam ng
| aw?

A That ganming licenses are required for, really,
all personnel that are engaged by the casino, fromthe
peopl e that are working at the casino to the people that
own them that there is a specific group within Col orado
t hat does the research, the background research and

ultimately issues those licenses, that there is a
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1 specific process for obtaining those |licenses, and an

2 application that has to be filled out and filed with the
3 gaming commi ssion in order to achi eve one.

4 Q Could Wendy have obtained a gaming |icense

5 under Col orado | aw?

6 A Could she? Sure.

7 Q That's your opinion?

8 A Yes. Wether she would have to do sone things
9 to clean up anything that's outstanding, | don't know,
10  but your answer is could she, and the answer is

11 certainly, yes.

12 Q You're not aware of any evidence that Todd or
13 Stan got any noney personally fromthe Bronco Billy's

14  sal e?

15 A No. | think that there is evidence that Todd
16 and Stan received funds fromthe Bronco Billy's sale.

17 Q In your report you say the funds were

18 redeposited in the famly trust.

19 A Yes. And then were subsequently pulled out.
20 There was a portion of the funds, as Stan testified to
21 yesterday, that were renoved fromthe famly trust is ny
22 understanding, totaling, | think he said, approximtely
23  $400,000 initially.
24 Q And that anmpbunt -- let's check your
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2 that has been distributed to Wendy?

3 A That's not ny understanding of Todd's -- of

4 Stan's testinony yesterday. | could have m sunderstood

5 it, but that is not ny understanding of his testinony.

6 Q Putting aside the 400,000 which Stan hel d out

7 for Wendy, you're not aware of either Todd or Stan

8 getting any dollar fromthat Bronco Billy's sal e?

9 A | don't think you can exclude that, so -- there
10 was noney that was -- that was outside the famly trust.
11 Q And it went to Wendy?

12 A Not all of it, no, sir

13 Q But the rest of it is still in trust?

14 A You can't adm nister a portion of the trust

15 outside the trust.

16 Q Have you heard of a subtrust? Because that's
17 kind of what it is, isn't it?

18 A No, sir. M understanding, again, of the

19 testinmony is that this was not being held in the

20 subtrust.

21 Q And if it was in a subtrust, then you re wong?
22 A If it was not in a subtrust, then it's entirely
23 possible | could have m sunderstood Stan's testinony. It
24 was ny understanding that it was being held by him
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outside the trust. That was what | understood himto

testify to.

Q So if there are funds that are held by sone
i ndi vidual and Wendy is equalized in that ultimately
period where we distribute the famly trust, there's no
harm to Wendy?

A 1Is this a hypothetical?

Q This is a hypothetical. |If the same anounts
are received by the beneficiaries fromthe Bronco Billy's
transaction.

A |If ultinmately the accounting occurs and it is
al l ocated anong themequally as it should be under the
trust, then, yes, that would be correct.

Q And that's not happened yet?

A That has not happened.

Q That has not happened yet?

A 1t has not happened yet is nmy understanding.

MR. HOSMER- HENNER:  Thank you.
THE COURT: M. Lattin.

MR LATTIN.  Thank you, Your Honor.

CROSS- EXAM NATI ON
BY MR LATTIN

Q M. Wallace, we have net before, haven't we?
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A W have, yes.

Q And that was in the same deposition that
M. Robison referred to earlier; is that correct?

A Correct.

Q And | was a part of that process, and | asked
you questions during that deposition; is that correct?

A Yes, sir, that's accurate.

Q Now, with regard to accountings, you are not a
CPA, are you?

A No, sir, I"'mnot.

Q And you do not prepare accountings in the
course of your business, do you?

A Not generally, although | have participated in
the preparation of a nunmber of fiduciary accountings.

Q But you don't prepare thenf

A No. | participate -- | provide information to
be included, but I'"mnot the accountant that prepares
them no, sir.

Q And you would not want the jury to think that
you prepared them do you?

A As a general rule, | do not prepare accountings
fromscratch. | participate by providing sone
information, but | amnot an accountant and | do not

prepare accountings.
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1 Q In that regard you have never subnmitted any

2 sort of accounting in any Nevada court for approval, have
3 you?

4 A That's correct.

5 Q And in regard to your occupation, you are a

6 lawyer who is licensed in Texas; is that correct?

7 A Yes, sir, | am

8 Q And you are not licensed in the state of

9 Nevada, are you?

10 A No, sir, I"'mnot.

11 Q And you do not practice in the state of Nevada?
12 A | do not.

13 Q And you have not conferred in this case with

14  any Nevada | awer who is licensed in the state, have you?
15 A Well, I've talked with Mark, so if that

16 qualifies, then yes. Qher than that, no.

17 THE COURT: Would you please clarify when you
18 use the first nane "Mark."

19 THE WTNESS: M. Connot.
20 BY MR LATTIN
21 Q Wen you refer to M. Connot, you're referring
22 to Wendy's |awer?
23 A Yes, sir. But | was trying to to be exact in
24  ny answer.
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Q And he's one of the ones who has retained you

at $600 an hour to testify on behalf of Wendy; is that
correct?

A \hether he participated in it or not, frankly,
[''m not sure.

Q Well, you're the one who brought the nane up
so did he or did he not?

A He was not involved in discussions with ne, in
ny engagenent. That was done with the Spencer Johnson
firm so he didn't -- that's why |I'mnot sure whether he
was consulted with or not. | did not talk to him

Q Wth regard to the laws of accounting in the
state of Nevada and what is required, you have not
consulted wth a Nevada | awer, have you?

A No, sir, | have not.

Q Thank you

Now, you have tal ked about trust agreenents and
trust agreements being the rule book or, as you referred
toit, the bible for the trustees; correct?

A Yes, sir.

Q That's the rule book that the trustee goes to
to deci de what powers they have?

A Wll, not only the powers, but the powers and

the standards of care necessary to exercise those powers.
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Q kay. And you have tal ked about the famly

trust, which | presune you have read; is that correct?

A Yes, sir, | have.

Q And you have tal ked about the issue trust,
which | presune you have read; is that correct?

A Correct, yes, sir.

Q And you have not, with regard to the issue
trust, done any analysis as to how nmuch cash is in the
bank account, have you?

A No, sir.

Q And you have not done any analysis with regard
to the issue trust, as to what the conplete portfolio of
assets are?

A I'msorry. Wuld you repeat that, please

Q Certainly. Wth regard to the issue trust, you
have not done a conplete analysis as to what the full and
broad spectrum of assets are that are in that famly
trust, have you?

A No, sir, | have not.

Q So you've done no analysis of that?

A O the individual investnents beyond the ones
that 1've spoken to.

Q And, likew se, you have not ever talked to the

trustee of the issue trust, have you?
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A Drectly, no, sir

Q And you have had no discussions with the
trustee with regard to what the overall investnent
strategy is of that trust, have you?

A |'ve had no conversations with Todd Jaksi ck,
so, no, sir, | have not.

Q So you woul d not know what the overal
i nvestnent strategy is of that trust, would you?

A | know what the overall investnent strategy of
the trust should be based on a reading of the trust
agreenent.

Q Should be. Wat we're tal king about is, do you
know, by having a discussion with the trustee, what the
overall investnment strategy was of the issue trust?

A |1 have had no conversations with Todd Jaksi ck
so the answer to your question is no, | have not.

Q ay. Thank you.

Likewise -- I'msitting next to M. Robison,
and that's kind of an ongoing joke --

A | have a case of the national crud as well.

Q Soit's agood thing this trial is getting
close to the end.

In any regard, with regard to the famly trust,

you do not know what the cash is in the bank accounts of
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that trust either, do you?

A The only information | have is with respect to
t he accountings that were filed, and those are a year or
two old, so currently, no, sir.

Q kay. And with regard to the assets of the
famly trust, you |likew se have not done an anal ysis of
that portfolio either, have you?

A Not beyond review ng what the assets are and
| ooki ng specifically at the transactions that are at
issue in this case.

Q And you would not consider that to be a
conpl ete analysis of a portfolio, would you?

A No, sir, | would not.

Q Thank you

Wth regard to the investnent strategy of the
famly trust, you have not had a discussion with any of
the trustees with regard to what their investnent
strategy is either, have you?

A Just like I have had no discussions with Todd
in his capacity as trustee of the issue trust, |'ve had
no direct conversations with any of the three trustees of
the famly trust either

Q And you certainly understand, to do any

anal ysis of investnents, you need to have an
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under st andi ng of the overall investnent strategy and the

portfolio, don't you?

A As a general proposition, | think that's a true
statenment, yes.

Q But you don't have that information, do you?

A |1 have not issued an opinion with respect to
the overall portfolio.

Q But you've reviewed sonme transactions in
i sol ation w thout knowi ng the overall investnent strategy
or the portfolio, haven't you?

A | have reviewed sone individual transactions
t hat have been undertaken that it is nmy opinion are not
in conpliance with the purpose of the trust.

Q Can you pull up Exhibit No. 9, please? Can you
go to page 27 and go about hal fway down and enl arge
paragraph 1, please, the first part.

Are you able to read that, sir?
Yes.
Can you --

Wuld you like nme to read it al oud?

O r» O >

' m going there.
Do you see about four |ines down where it says
"The Trustee's investnment"?

A | do see that, yes.
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Q Can you read that to the jury, where it says

"The Trustee's investment"?

A "The Trustee's investment and managenent
deci sions respecting individual assets and courses of
action are to be evaluated not in isolation, but in the
context of the trust portfolio as a whole and as a part
of an overall investnent strategy, having risk and return
obj ectives reasonably suited to the trust with no types
of investments or courses of action being inpermssible
or inprudent per se."

Q Thank you

Wth regard to the issue trust --

Can you bring up Exhibit No. 10, please? Can
you go to page 14 of the issue trust, section 1, and
enl arge that section, please.

Now, you've already testified, with regard to
the issue trust, you haven't talked to the trustees about
their investnent strategy, and you don't fully understand
the portfolio.

So with that backdrop, could you go to the
fourth paragraph or the fourth line -- excuse ne -- where
it says "The Trustee's investnent" and read that to the
jury, please.

A "The Trustee's investnment and managenent
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1 decisions respecting individual assets and courses o

2 action are to be evaluated not in isolation, but in the

3 context of the trust portfolio as a whole and as a part

4 of an overall investnment strategy having risk and return

5 objectives reasonably suited to the trust with no types

6 of investnments or courses of action being inpermssible

7 or inprudent per se.”

8 Q Thank you.

9 Now, you have expressed criticismof one of the
10 trustees, Todd Jaksick, so | want to talk to you a little
11  bit about that, and one of the things that you have been
12 critical of himis his investnment in entities that he
13 controls.

14 Do you recall that testinony?

15 A That is a part of ny testinony, yes.

16 Q kay. And you understand, under the trust

17 provisions of the famly trust and the powers, he has the

18 power to invest trust assets in entities that he manages

19 or controls, doesn't he?

20 A He has that power --

21 Q Thank you

22 A -- subject to the standards inposed by the

23  trust agreenent.

24 Q I'msorry. | didn't mean to interrupt you.
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Can you go to Exhibit No. 9, page 28, please?

On page 28, can you enl arge paragraph 2, please?
Can you read that, sir, just to yourself?
My first question is, can you see it?

A Yes, | can.

Q And with regard to paragraph 2, the first line
says "The Trustee" -- and that would be Todd Jaksick --
"may organize, participate in, invest in, and contribute
trust assets to all fornms of legal entities.”

Do you see that?

A | do.

Q And then if you go to the next line and read
where it starts out "The trustee may" --

A "The Trustee may acquire any formof equity
interest in or evidence of indebtedness fromany entity
in which trust assets are invested, specifically
including, but not limted to, stocks (preferred, common,
voting, and nonvoting), partnership interests (both
limted and general), menbership interests (both voting
and nonvoting), bonds, and prom ssory notes (both secured
and unsecured), on ternms and conditions approved by the
Trustee."

Q And you understand this is a power specifically

given to him by Sam Jaksi ck?
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A | understand that this is a power that he has

under the trust agreenent that was executed by
M. Jaksick, yes.

Q So that would be a power that Sam Jaksick gives
to the trustee?

A A power that can only be exercised in
accordance with the bal ance of the trust agreenent having
to do with investnment managenent.

Where does it say that in this provision?
Because that is --

Sir, where does it say that in this provision?

> O » O

The entire trust has to be |ooked at in
context, and the trust gives the standards of care that
nmust be followed in carrying out the powers of the trust.
That is a standard prem se in the adm nistration of any
trust.

Q And where would the jury go in this trust
agreement to see that |anguage?

A One place they would | ook at is the Prudent
I nvestor Act. Another area --

Q And that will have the |anguage that you just
described to the jury?
MR. SPENCER:  Your Honor, can he finish his

answer, please?
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THE COURT: Cenerally the exami nation is going

okay. Please be mindful of allowi ng each to conplete
their answers or questions.
You may continue.
BY MR LATTIN
Q Let me ask another question
Wth regard to the duty that you described that
a trustee has as to duty of loyalty, that is nowhere

mentioned in this trust agreenent, is it?

A No, sir, that's not true. |It's specifically
menti oned.

Q Wiere?

A In the provision -- in the provision that

recites the prudent investor |anguage in Restatenent
Thi rd.

Q kay. Let's go to page 27 and paragraph 1
under "Trustee Administrative Powers."

Where in that | anguage does it say "duty of
| oyalty" so the jury can see it?

A It does not specifically refer to the duty of
loyalty in that paragraph that | see. It refers to the
Restatenent (Third) of Trusts and the Prudent |nvestor
Rul e, which incorporates the duty of loyalty.

Q Soif the jury wants to know where the duty of
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loyalty is specified in here with that word, it's not in

there, is it?

A The duty of loyalty is an integral part of the
Prudent Investor Rule, which is referred to in that
| anguage that we just reviewed.

Q | understand that's what you' re saying. [|'m
tal ki ng about, where would the jury see in this trust
agreenent where it specifies duty of l|oyalty?

A The jury, in order to see that, would read the
Restatenent (Third) of Trusts, the Prudent Investor Rule,
and then would have to | ook at the Restatenent (Third) of
Trusts where the Prudent Investor Rule is stated, which
includes the inplenentation or the application of the
duty of loyalty.

Q Sir, it's not in this docunment, is it?

A It is, sir. The Restatenent (Third) of Trusts:
Prudent Investor Rule specifically incorporates the duty
of loyalty.

Q kay. | understand that's your position, and
["mjust trying to see where you can point that |anguage
out to the jury, and we've already decided that the words
"duty of loyalty" are not included in that trust.

A It is not in that paragraph. | would have to

go back and review the entire trust to see if it's in
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t here other places or not.

Q And with regard to self-dealing, we have seen
that the trust allows the trustee to invest in entities
that the trustee nmanages or controls; correct?

A Has that power subject to the remaining
el enents of the trust agreenment with regard to the
standard of care for doing so.

Q Ckay. But with regard to the power, that is a
power that Sam Jaksick gave his son?

A The power does not define the exercise.

Q | understand that's your position, you' ve told
the jury that, but what I'mdoing is honing in on what
the trust agreenent says, which you indicate is the rule
book. So I want to continue to do that.

And with regard to the power of the trustee to
invest in entities that he manages or controls, that's a
specific duty that Sam Jaksi ck gave the trustees;
correct?

A No, sir, it's not a duty that he gave the

trustees. It's a power.
Q Ckay. If you want to refer to it as a power,
that's fine. It was a power that was given to then?
A Subject to -- I'"ve got to say it every tine.

That power is subject to exercise in accordance with the
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bal ance of the trust agreement.

Q Okay. W understand that.

And Sam Jaksi ck, when he formed the famly
trust, knew that there were a substantial anount of
entities wthin his portfolio; correct?

A 1'msure that's true.

Q And he knew that Todd and Stan nanaged sone of
those entities; correct?

A Yes, he did.

Q kay. And that would be a reason why he would
put that in there and give themthe power to invest in
those entities; correct?

A Yes.

Q Al right. Thank you.

Now, you responded to sone questions from ny
co-counsel regarding paynment of debt.

The trustee has the discretion to pay debt
bef ore maki ng distributions, don't they?

A Well, they have the discretion to nake a
determ nation of what to do, and if they -- they can
certainly nake the determ nation that sone debts shoul d
be paid before other

Q kay. Let's go to paragraph 30 of Exhibit 9,

pl ease, page 30. And if you would go to paragraph 18 and
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enl arge that, please.

Do you see Section 18?

A | see that, yes.

Q And do you see where it says "The Trustee nay
wi thhold fromdistribution in the Trustee's discretion at
the time for distribution of any property of the trust
estate, w thout the paynent of interest, all or any part
of the property as long as the trustee determnes in the
trust's discretion that the property may be subject to
conflicting clains."”

Do you see that?

A | do.

Q Aconflicting claimwould be debt; correct?

A | guess it could be. | don't read it that way,
but perhaps that's what he intended.

Q Do you have any idea as to what the debt was in
the famly trust or in Samis estate at the tine he died?

A | know what it was in the aggregate across al
of the entities. You qualified it with respect to the
trust, | -- the famly trust, | believe.

Q Let's go with what you know.

A M understanding is that the total indebtedness
was approximately $30 mllion across all of the entities.

Q Do you have an understanding of what it is
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A M understanding is that it's something |ess

than $5 nmillion. |'ve heard testinmony ranging from

2-1/2 to 4.

Q So the debt has been paid down from sonewhere
inthe md 30 mllion down to under 5; correct?

A From30 mllion to approximately 5, yes.

Q And that would be a good thing, wouldn't it?

A That's -- that's an overbroad statenment. There
is sone debt that should always be reduced, but there is
sonme debt that's used for |everage that can be
advant ageous. So you can't nmake a bl anket statenment with
respect to debt being reduced as al ways being a good
thing. So it is -- debt reduction was certainly needed
inthis estate. [I'll certainly go with you that far

Q | know you're being paid by the other side, but
you are not going to argue with ne over the fact that the
paydown of debt in this estate is a good thing, are you?

A The et hodol ogy used to pay down debt, | think
is inmportant and needs to be evaluated. Your statenent
was a bl anket one that the reduction of debt is always a
good thing, and I"'mtelling you that that is not always
t he case.

Q Are you here to testify that the paydown of
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debt in this famly trust in this case was a bad thing?

A | believe that the reduction of debt in the
manner in which it was done created problens that could
and shoul d have been avoi ded.

Q Are you aware of how nuch noney was obtai ned by
way of conservation easenments to pay down debt?

A | am sir.

Q How nmuch?

A M recollection is approximately $15 nillion is
what | recall.

Q And that went to pay down the debt; correct?

A Yes, sir. And conservation easenents are
available --

Q There's no question pending, sir.

A Yes, sir.

Q Thank you

If the debt was paid down in a good fashion, as
you discuss it, that would be an indication that the
trustees are fulfilling their fiduciary responsibilities;
is that correct?

A It would be an element of fulfilling their
fiduciary responsibility, yes, sir

Q And you would agree with ne that if paid down

properly, that would be a good thing to do?
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A Paid down -- paying down debt and doing it

properly is a good thing, yes.

Q And with regard to managenent of the assets, if
in managi ng the assets you increase the value, you would
agree with ne, wouldn't you, that that would be a duty of
the trustee?

A Wuld you mind restating that?

Q That was a horrible question.

Wth regard to assets of the famly trust, you
woul d agree with nme it is a responsibility of the
trustees to do what they can to increase the value of the
assets; is that correct?

A That is an elenment of the overall
adm ni stration, yes, sir

Q And if you do that and you increase the val ue
of the assets, when you get to the point where you can
make distribution, all of the beneficiaries have nore
noney, don't they, or nore assets?

A Yes. If the value increases, there are nore
assets available to the beneficiaries, that is a true
st at enent .

Q And, likew se, that would be a good thing,
woul dn't it?

A As a general premse, yes, it would be a good

Litigation Services | 800-330-1112
www. | i tigationservices.com

WJ 005472



http://www.litigationservices.com
http://www.litigationservices.com

TRI AL, DAY 10 - 02/28/2019

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

_ Page 190
t hi ng.

Q Have you done any analysis as to what increase
in assets in the famly trust has occurred since Sam s
deat h?

A No. Only to the extent that | reviewed the
accountings over several years which reflected a val ue,
but I think it was the basis value for the investnent,
and | | ooked at those over tinme.

Q And speaking of the accountings, you testified
this nmorning, | believe, that it's your position that
there was never an accounting of the Bronco Billy's
noney?

A Yes, that's ny understanding. | have not seen
an accounting of that.

Q Could you pull up Exhibit No. 126, please? Can
you enlarge the part of the print on that so we know what
it is?

Do you see that?
The famly trust '"16 to '17, yes.
Q Could you go to page 42 of that, please?
Is this one of the accountings you read?
A Yes. It's one of the ones | reviewed.
Q Co to page 42, and down at the bottom enlarge

the second half of it.
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1 Do you see that, sir?

2 A | seeit, yes.

3 Q And that is an accounting for the Bronco Billy
4 noney, isn't it?

5 A How woul d you know t hat ?

6 Q Well, you'd have to read the entire docunent.
7 A There is no way that | can tell fromthis

8 blowup whether that's an accounting of the Bronco

9 Billy's noney.

10 Q Do you recall seeing that?

11 A | do recall seeing that, and | see it now, but
12 | can't tell you what it speaks to.

13 Q Al right. You can take that down.

14 So wth regard to the paydown of debt, you

15 would agree with nme and you would testify to the jury
16 that the trustees have the power to pay down debt, and if
17 done in a proper way, that would be a good thing for al
18 the beneficiaries of the trust?

19 A Yes.
20 Q And they have the power to pay down the debt
21  before making distributions, don't they?
22 A | believe that those equities have to be
23 balanced. | don't think it's all of one or all of the
24 other. | think you have to -- you have to bal ance the
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1 paydown of debt with the ability to nake distributions.
2 Q Gkay. And have you been provi ded any
3 information by the people who engaged you with regard to
4 how nuch nmoney Wendy has received since date of death?
5 A The only thing that I'"'maware of is the
6 testinony that |'ve heard with respect to distributions
7 that she's received.
8 Q And have you heard the testinony that she's
9 received between 5- and 600, 000 since date of death?
10 A Over the last six years, yes.
11 Q Have you done any evaluation of that?
12 A No, sir.
13 Q Gkay. And have you been told that those
14  distributions that were made to her in the anount of
15  between 500- and 600,000 was to the detrinment of the
16  other beneficiaries?
17 A | have not seen anything that would lead ne to
18 that conclusion, no.
19 Q GCkay. Do you think the other beneficiaries
20 have received any distributions?
21 A It depends on how one defines distributions.
22 Q You're the one up here testifying. Do you
23 believe that the other ones have received distributions?
24 A | believe that they have received noney for
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2 SO yes.

3 Q Since you're up here on behalf of Wendy, you

4 would agree with ne, wouldn't you, that a distribution of

5 Dbetween 5- and 600,000 to her would be fulfilling at

6 least a portion of the obligations to provide for her

7 health and welfare; correct?

8 A Well, | nean the distribution of a dollar is

9 going to neet that definition, so, yes, the distribution

10 of any anount is going to go towards fulfilling the

11  obligation. Wether it does or not is what needs to be

12 eval uat ed.

13 Q And have you done that evaluation?

14 A Well, | do not believe that she has received

15 the distributions that she should have or coul d have

16 received had the trust been managed properly.

17 Q kay. And what analysis did you do of the

18 distributions that she's received?

19 A Oher than | ooking at the amount that they

20 totaled of between 5- and $600, 000, knowi ng that Stan had

21  made sone --

22 Q Sir, I'mjust asking you if you have done an

23 analysis of the distributions made to \Wendy.

24 A A cursory exam nation. 1've |ooked in the
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accountings, |'ve heard the testinony and read the

deposition testinony.

Q Ckay. But you still haven't answered ny
questi on.

Have you done an analysis so you could testify
to the jury what the distributions to Wendy have been
for?

A \Wat they have been for?

Q Yes. For rent, for car paynments, anything like
t hat ?

A There is testinony in the depositions with
respect to sone of the distributions, that there were
distributions for healthcare, there were distributions
for rent, there were car paynents that were nade, so yes.
| certainly couldn't tell you to the dollar, but
generally |I'maware of what those distributions were for
yes.

Q kay. So since you claimto have done that
anal ysis, you would agree with nme, then, that the nonies
t hat she has been provided by the trustees since Sanis
date of death have gone to her health, welfare, and
mai nt enance?

A | wuld agree with you that the distributions

t hat have been nade were towards that end, yes.
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1 Q ay. Thank you.

2 And then you woul d al so know that the tuition

3 for her son at private Catholic schools was al so paid?
4 A | recall that, yes.

5 Q And you would know that sonme of those nonies

6 went to pay her car paynent; correct?

7 A | recall that, yes.

8 Q And they went to pay her rent?

9 A | think these are the things that I |isted,
10 yes.

11 Q ay. And you would agree with ne, woul dn't
12 you, that with regard to paynents or distributions to
13 Wendy for her health and nai ntenance would be a way in
14  which the trustees would fulfill their fiduciary

15 responsibilities; correct?

16 A Making distributions is an element of fiduciary
17 adm nistration, absolutely.

18 Q And so that would be part of it?

19 A It is a part of it, yes.
20 Q ay. Thank you.
21 Now, with regard to the Tahoe house, | believe
22 it was your testinony that the Tahoe house shoul d have
23 remained in the famly trust in your opinion; correct?
24 A Yes, sir, | do believe that.
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Q Do you know, in the last quarter of 2012 before

Sam di ed, what the nortgage was on that house?

A $6.3 million is ny recollection

Q Do you know what that equates to on a nonthly
basi s?

A Well, there were two different anounts because
it was interest only for a period of time, and then it
went to an anortizing basis, and | think it ranged from
25- to $35,000 a nonth.

Q Do you know if it was an interest-only paynent?

A Initially, but it converted to principal and
i nterest.

Q kay. And do you know that it was going to be
approxi mat el y $45, 000?

A | believe that includes the escrow, does it
not ?

Q It's still noney that has to be paid out on a
nont hl y basi s.

A Yes, sir. But | thought you asked ne about --

THE COURT: Hold on. Hold on, please.

Were you finished with your question?

MR LATTIN. 1'Ill reask it. Thank you.
BY MR LATTIN

Q Wth regard to the house, the nmonthly paynent
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had to be paid; is that correct?

A The debt had to be paid, yes.

Q And do you know what the carrying costs were on
that house in the year 2012?

A | don't recall specifically. | would estimate
it at -- let's see -- $375,000 a year

Q kay. And at the tine of Samis death, do you
know how nuch cash was in the famly trust?

A | have | ooked at that anobunt. M recollection
is sonething -- sonewhere in the neighborhood of $50, 000.

Q So if the house were to rermain in the trust,
the famly trust would be obligated to nake the paynents
on the Tahoe house, wouldn't they?

A That's correct, yes.

Q And so how are they going to nake a
$370, 000- per-year carrying-cost paynent with $50,000 in
t he bank?

A They would sell the house.

Q kay. So it's your position that they would
have to sell the house?

A Yes.

Q And you understand, don't you, from | ooking at
the various trusts, that Samwanted his famly to benefit

and go up to the house where they were raised and be
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1 there?
2 A Based on the testinony in 2006, Sam was worth
3 $100 mllion. At the time that he died he was --
4 MR LATTIN. I'mgoing to ask that that be
5 stricken.
6 THE COURT: |1'mnot sure how that detail came
7 in the answer to the question. It is sustained.
8 MR LATTIN.  Thank you
9 THE COURT: Ms. Reporter, would you read the
10 question back, please.
11 (The record was read by the reporter.)
12 THE WTNESS: He would Iike for themto be able
13 to use the house, that's correct.
14 BY MR LATTIN
15 Q kay. And today, with what's transpired, they
16 still have the house, don't they?
17 A No, sir, they do not own the house. The issue
18 trust owns a 54 percent interest in an entity --
19 Q kay. W know --
20 THE COURT: Hold on. Hold on. Please wait for
21 the witness to finish his answer.
22 THE WTNESS: The issue trust owns a 54 percent
23 interest in an entity that they do not control that owns
24  the house.
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BY MR LATTIN

Q And part of that entity is the SSJ |ssue Trust;
correct?

A The 54 percent is held by the issue trust,
that's correct.

Q And with that ownership interest, the famly,
the beneficiaries, are able to go use that house, aren't
t hey?

A No, sir, not without Todd's perm ssion. That's
not sonething that they have the absolute right to do.

Q | understand that there's disputes over that,
but let me ask ny question. | know you want to get your
answer out, and you'll be entitled to, and then al so your
counsel has a chance to stand up and ask you questions as
well. 1'"mnot trying to cut you off.

My question was just real sinmple. As it sits
t oday, the beneficiaries of Sam Jaksick's estate get to
enj oy that house on the shores of Lake Tahoe, don't they?

A No, sir. Phrased as you stated that, that is
not an accurate statenent.

Q Do you know how many days Wendy's been up
t here?

A | haven't |ooked at a cal endar, no, sir.

Q Have you talked to her about how many days
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she's been up there?

A | don't know how | ong she spent there.

Q Do you dispute the fact she's been up there
usi ng that house?

A She has -- | know she has been there.

Q ay. And do you dispute the fact that her
son, Luke, has been able to go up to the house?

A | believe that her famly has been to the Tahoe
house since it was acquired, since part of it was
acquired by the issue trust.

Q She's a beneficiary of the issue trust?

A She is a beneficiary of the issue trust.

Q Thank you. And do you know that Stan and Todd
have al so been able to use the house?

A Todd has the ability to control use whenever he
want s.

Q Sir, it was --

He's not being responsive at this point in

THE COURT: Sustained. This is
cross-exam nation, and as M. Lattin indicated a nonment
ago, ladies and gentlenen, petitioner's attorney has the
right to do a redirect exam nation eliciting sone of the

information that the w tness nay choose to provide, but
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at this point the witness will answer the attorney's

questi ons.
MR LATTIN.  Thank you, Your Honor.
BY MR LATTIN

Q So if the house would have remained in the
famly trust, it would have had to have been sold, which
was contrary to Sams intent because he wanted to keep
t he house for the use and benefit of his issue, and
that's what has occurred, hasn't it?

A No, sir. Wat has occurred is a conplete
undoi ng of what Sam wanted to have happen with respect to
the house and a --

Q So --

THE COURT: Hold on.

MR LATTIN.  I'msorry. | thought he was done.

THE WTNESS: And a subsequent disposition of
the asset where 46 percent of it, of this 16, $18 mllion
hone, is held by Todd Jaksick, having paid nothing for
it, and 54 percent held by the issue trust where
regardl ess of that hone's value, whether it's $10 nmillion
or $110 million, will never be available for
distributions to any of the issue because the issue trust
does not provide for distributions.

Q | understand that. And you told the jury that
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thi s norning.

What |'mjust tal king about is under your
scenario and what you think would have been best, it
woul d have been for the house to sell?

A | believe --

Q Just yes or no. |I'msorry, | thought you were
finished. It's just yes or no.

A | believe that the house shoul d have been sold,
yes.

Q Al right. But the way that things have
transpired, you would agree with ne now that the famly
as Samintended, can go up to the house, |ook at the
| ake, wal k out the back door, go out on the beach just
i ke Samwanted themto; correct?

A No, sir, | don't agree with that statenent at
all.

Q ay. Thank you.

Now, with regard to the SSJ purchase, the issue
trust purchase of the interest in the Tahoe house, that
was sonet hing that was specifically allowed by the issue
trust, wasn't it?

A I'msorry. You said the SSJ purchase. | got
conf used.

Q I'mtalking about the SSJ Issue Trust.
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A The issue trust, okay.

Q I'mtalking about the issue trust, and we've
al ready gone through and you responded to M. Robison's
questions about the purchase.

The life insurance proceeds coul d be used under
the issue trust to purchase assets, couldn't they?

A They coul d be, yes.

Q And let's go to the specific provision. It is
page 18, and if you could go to the issue trust, which is
Exhi bit No. 10, and go to page 18, please. And if you
woul d enl arge paragraph 23.

Can you read that to the jury, please?

A "OQher property acceptable to the trustee may
be added to the trust estate by any person, by the wll
or codicil of the grantor, the Sanuel S. Jaksick, Jr.
Fam |y Trust, by the proceeds of any life insurance
policy, or otherw se."

Q So, sir, that is the provision that gives the
trustee the authority to use the life insurance to buy
ot her assets; correct?

A |I'mnot sure that that -- yes, sir. [|'msorry.
Yes, | agree with that, yes.

Q kay. W didn't have to go any further on

that. Thank you.
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Now, al so, the trustee of the issue trust has

the authority to conbine assets of the famly trust with
the issue trust; correct?
A You'll have to show nme what you're talking
about. That does not ring a bell.
Q Let's go to the bottom of page 18, paragraph
25. Woul d you enlarge that, please.
Do you see that? It says "For investnent
pur poses, the trustee" -- that would be the trustee of
the issue trust, Todd Jaksick -- "may, in the discretion
of the trustee, conbine any assets of any of the trusts
created under this trust agreenent with the assets of any
other trust established by the grantor pursuant to this
trust agreement"; correct? Do you see that?
A VWhat are you saying that acconplishes?
Q Well, the plain I anguage of it says you can
conbi ne the assets of the trusts.
A No, sir, that's not what that says at all.
Q Well, let's look at the | anguage. Maybe I'm
m sreadi ng t hat.
If you would go to the second |ine and yell ow
t hat .
"Conbi ne any assets of the trust created under

this trust agreenent with the assets of any other trust
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established by the grantor pursuant to this trust

agreenent . "
Do you see that?

A Yes, sir. But you've |eaving out the opening
sentence, the opening part of the sentence, "For
i nvest nent purposes.”

Q kay. What's the value of the Tahoe house
ri ght now?

A For sake of argunent, let's say $18 million.

Q So that was a pretty good investnent, wasn't
it?

A No, sir. | think it was -- in the context of
the overall adm nistration of the trust, I think it's
been a very poor investnent.

Q So you think an asset that's gone from 6-1/2
million to 18 mllion is a bad investnent; is that what
you're telling the jury?

A | think an investnent that is done by virtue of
a self-dealing transaction which pulls 46 percent of the
val ue that was held by the Jaksick trust outside of those
trusts to Todd Jaksick is a horrible investnent.

Q kay. Al right. So if you had the
opportunity to buy into a $6 mllion asset that

appreciated to 18, that's an investnent you woul d not
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In this trust, under no circunmstances, no, Sir
Ckay. Al right. Thank you.

Because | never would have a return on it.
Ckay. Al right. Thank you.

Did | understand you to testify that you

believe Incline TSS did not have the authority to sel

t he Tahoe house?

sel |

A

| do not believe they have the authority to

it because they didn't own it because they never

purchased it.

Honor ?

MR LATTIN.  May | approach the clerk, Your

THE COURT: Yes. You seek to mark whatever is

i n your hand next in order?

MR LATTIN: | do.
THE COURT: Pl ease
THE CLERK: Exhi bit 551 nmarked for

i dentification.

Honor ?

Iy

(Exhibit 551 was narked.)

MR, LATTIN. May | approach the w tness, Your

THE COURT: Absolutely.
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BY MR LATTIN

Q Wuld you take a nmonent and | ook at Exhibit --
What was it? |I'msorry.
THE CLERK: 551
THE WTNESS: 1've gone all day wi thout needing
t hese.
BY MR LATTIN
Q W don't have that in the systemso | can't
enl arge that.
Wul d you take a nonent and | ook through that.
You don't have to read the whol e thing.
A Ckay. |'ve obviously not read the whole thing,
but is there a specific portion --
Q Have you read it at all?
A | see what it is.
Q And what is it?
A It is an amendnment to the operating agreenent
for Incline TSS.
Q kay. So an operating agreenment, for the
jury's edification, is what?
A An operating agreement is the document under
which the entity itself is managed, if you will.
Q kay. And so this is the docunment that

controls how Incline TSS is managed; is that correct?
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A Yes, generally speaking.

Q Do you see the section about a third of the way
down the first paragraph that says "Class B unit"?
A Yes.
MR. SPENCER  Your Honor, this has not been
adm tted yet.
THE COURT: | under st and.
Are you going to ask this witness to testify
fromthe docunment, refresh recollection, lay a foundation

for its adm ssion?

MR LATTIN.  I'mjust going to have himread
one provision init, but I'll offer it.
THE COURT: |'mjust trying to understand what

direction you're going wth this.

MR LATTIN.  I'mjust going to ask hima couple
nore questions about it.

THE COURT: Let's see where it unfolds.
BY MR LATTIN:

Q Could you read to yourself the section on page

nunber 1 of Exhibit --

I'msorry -- again? | should wite this down?

THE CLERK: 551

MR LATTIN.  Thank you

THE WTNESS: The beginning, "Cass B"?
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BY MR LATTIN

Q Yes. Just read that paragraph to yourself.
I'mgoing to ask you a coupl e questions about it,
particularly the |ast sentence.

A Al right. 1've readit.

Q So your testinmony was just that Incline TSS did
not have the authority to sell the Tahoe house.

Do you recall that testinony?

A | don't believe that |I said Incline TSS didn't
have the authority to sell

Q kay. The issue trust?

A The issue trust, yes.

Q kay. So going to the last part, four lines
up, of the paragraph that starts out "Class B unit." It
starts out "Further."

A Yes, | read that.

Q Could you read that to the jury, please?

MR. SPENCER:.  Your Honor, again, this has not
been adm tted.

THE COURT: And so I'lIl need to have you seek
its adm ssion, please.

MR LATTIN | would offer its adm ssion, Your
Honor .

MR. SPENCER:  Your Honor, the only issue is --
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we don't have a problemw th the document. The problem

we have is that it's the second amendnent. W don't have
the original or the first anendment, so under the rule of
opti onal conpl eteness, we would want to have all those
adm tted.

THE COURT: | don't have the ability to --

MR LATTIN. They can all go in. [It's no
probl emw th us.

THE COURT: Well, let's begin with 551. It is
adm tted.

MR LATTIN.  Thank you

(Exhibit 551 was admtted.)

THE COURT: Excuse nme. |If you wish to seek the
adm ssion of predicate docunents during your recross, you
may do so. Excuse nme. Your redirect.

MR. SPENCER: Thank you, Your Honor.

BY MR LATTIN

Q kay. Wth regard to the issue trust and its
ability to sell the property, would you read to the jury
where it starts out "Further."”

A Starting where? |'msorry.

Q Fourth line up on the paragraph that you just
read under "Class B units."

A "The SSJ Issue Trust Unit B nmenber shall have
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1 the exclusive right in its sole and absolute discretion

2 torequire the conpany to | ease, sell, and determne the

3 terms of any lease and/or sale, including its listing of

4  the conpany property located in Incline Village, Nevada

5 at any tinme with 10 days' prior witten notice to the

6 conpany and its nenbers.”

7 Q Thank you

8 Were you not provided this docunent when you

9 were evaluating and preparing your opinions?

10 A No, sir. 1've seen this.

11 Q Wuuld you agree with ne that the trustees of

12 the famly trust have paid down a substantial anount of

13 debt, from$33 mllion to under $5 mllion?

14 A 1'mnot sure all of that debt was in the famly

15 trust, but certainly the famly trust debt has been

16  reduced, yes.

17 Q And that would in your mnd be a substanti al

18 reduction; correct?

19 A | believe that there has been a substantia

20 reduction in debt, yes.

21 Q And do you also believe that the trustees have

22 increased the value of the assets in the famly trust?

23 A Well, | believe that the assets have increased

24 invalue. I'mnot in a position to state whether it's
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because of the trustee's managenent or whether it's

because of an inproving real estate economy. | just
don't know.

Q GCkay. And you also would agree with nme that
the trustees of the famly trust have made distributions
to Wendy of between 500- and 600, 000 since Samis death
that went to her health and mai ntenance and wel fare?

A Over the past six years she's received between
5- and $600,000 in distributions. That's ny
under st andi ng, yes.

MR LATTIN.  Thank you. No further questions.

THE COURT: Thank you

W' re about ten mnutes early, |adies and
gentl enen, but let's have our m dafternoon break.

During this recess please do not discuss this
case anongst yourselves. Please do not formor express
any opinion about this matter until it's submtted to
you. We'Ill be in recess for 15 m nutes.

(A recess was taken.)

(The follow ng proceedi ngs were hel d outside
the presence of the jury.)

THE COURT: Jury question. O course, we'll
make a copy, nake it part of the court's record and give

a copy to each of you
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"Do you have any idea of what estinated

conpletion tine would be tonorrow?"

Counsel , you may proceed.

MR SPENCER  Your Honor, | want to offer
Exhi bits 115 and 264.

MR. LATTIN. No objection.

THE COURT: 115 and 264 are adm tted.

(Exhibits 115 and 164 were admtted.)

REDI RECT EXAM NATI ON

BY MR SPENCER

Q Do you renenber earlier when M. Robison was
aski ng you questions regarding the TBJ |Issue Trust and
the TBJ SC Trust and all that?

A Yes, sir.

Q Did you ever have a copy of those trusts?

A No. 1've never seen them
Q Does it matter really why soneone's appoi nted
in your analysis of breach of fiduciary duty?

A No. | look at what is, not why it is.

Q Soit's the appointnment and fromthat point
forward that matters in that anal ysis?

A Correct.

Q And you were asked earlier about the
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responsibility of a trustee, that it was a serious

responsibility.
Do you remenber that?

A Yes, sir.

Q And that would include fiduciaries in general,
wouldn't it?

A Yes, sir. |It's the highest duty owed under
| aw.

Q In that regard, the standards that are applied
in analyzing a fiduciary's actions, in civil how high are
t hose?

A They are the highest duty owed. They are
duties that are owed to third parties.

Q And the duties that we went through this
nmorni ng that you were asked about, do those apply
regardl ess of whether they're specifically stated in the
rul e book?

A No, sir. I'msorry. Yes, they do apply.

Q The duty of loyalty, you were asked about that,
and the other duties you nmentioned, do they have to be in
the rul e book for those to apply?

A No. The rule book says what is applicable, and
the duty of loyalty is an applicable duty in any

fiduciary situation.
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Q And the other ones that were nmentioned?

A And all of the others, yes.

Q And the paragraph was put up with the
restatenent regarding the Prudent Investor Rule.

A Yes.

Q And you wanted to say sonething about it
including the duty of loyalty. Wat's that?

A The Restatenent Third is what spells out and
defines the Prudent Investor Act. One of the elenents of
the Prudent Investor Act is the duty of loyalty, and so
that's why it applies under the Prudent Investor Act of
t he Restatenent.

Q And does a fiduciary have to know what those
are?

A Excuse ne, but they damm well| better. If
they're going to properly admnister the trust, they need
to know it.

Q Al right. And in relation to admnistering a
trust versus administering entities, is there a
di fference?

A There is a difference. The fiduciary duties
are different. | think | mentioned in very early
testinmony today that there are fiduciary duties that are

owed by corporate officers and directors and partners,
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1 and they are very serious fiduciary duties, but they are
2 not to the sane |level as those duties that are owed by an
3 executor or trustee.

4 Q And why is that?

5 A It's the nature of the beast. To be a

6 fiduciary, to be a trustee, you have direct fiduciary

7 obligations specifically to the beneficiaries of the

8 trust. Wen you' re an officer or director of the

9 corporation, the duties are owed to the corporation and
10 not to the shareholders, so there is a difference there.
11 It's owed to an outside -- in a trust, it's owed to an
12 outside third party.

13 Q And is there a difference in power so to speak
14  between a fiduciary and their beneficiary?

15 A 1'mnot sure | understand the question.

16 Q Well, they're in different positions, different
17 levels as it relates to themdealing with each other; is
18 that correct?

19 A In atrust situation?
20 Q Yes.
21 A Yes.
22 Q And what is that or how do you describe that?
23 A A fiduciary -- a trustee of a trust has
24  absolute -- has the absolute authority to control the
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assets of the trust, and that nust be done in the context

and confines of that underlying trust docunment. They are
held -- the fiduciary is held to an ultra high-Ievel
standard of care in exercising that discretion and in
meki ng those decisions on the part of the trust.

[f I"'mmaking it for my own account, if | screw
up, I'mthe one that pays for it, but if I"'mmaking it
for the benefit of a third party, | have the duty of good
faith where you nust act honestly and with a belief that
what you are doing is in the best interest of that
beneficiary.

Q A nost |like a parent-child situation?

A You could look at it that way, yes.

Q What is self-dealing exactly?

A Self-dealing is when you're on both sides of
the same transaction, you're in essence negotiating with
yourself. And | have said that the sale of the interest
fromlincline TSS to the issue trust was a sel f-dealing
transacti on because Todd is the nanager/controller of
Incline TSS and he is the trustee of the issue trust, so
any negotiations that take place are Todd talking to
Todd. That is a conflict of interest. You cannot be
sure that he is putting his interests ahead of those of

the beneficiary, that duty of loyalty that we tal ked
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1 about earlier.

2 Q And that investnent in Incline TSS, was that a
3 good investnent in your m nd?

4 A | was asked that a few mnutes ago. It was a
5 terrible investnent.

6 Q And do you renenber earlier when you said just
7 because you have the power, you have to run it through
8 the filter of all of the duties?

9 A The standard of care, yes.

10 Q And so woul d that have passed those tests?

11 A It definitely would not pass those tests, no,
12 sir

13 Q Tal king about the investment into Incline?

14 A |'mtal king about the investnent by the issue
15 trust.

16 Q Were you asked to evaluate the administration
17 of various entities?

18 A No, | was not.

19 Q Were you asked to evaluate the portfolio of any
20 of the trusts?
21 A Not in the aggregate, no.
22 Q You nentioned there was sone di scussi on about
23 the estate tax inplications, and you nmentioned the
24  exclusion. That's the estate -- exenption, |I'msorry --
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the estate tax exenption?

A Yes, sir.

Q How does that apply?

A There is no estate tax applied to the first --
and | believe in 2013 it was $5, 250,000 of an estate, so
that $5.2 million passes tax-free. There is also the
ability to stack exenptions where you have a husband and
w fe and pass assets and defer the paynent of tax unti
the -- until the surviving spouse passes away. So not
everything is automatically subject to estate tax.

Q And one of the goals of estate planning is to
save taxes, but one of the other ones is to defer?

A 1s to defer, right. The time value of noney.
If you're able to hold onto that noney and not pay it out
intax, it is there to earn income and increase in val ue
for the benefit of the beneficiaries.

Q kay. And you also nentioned the marital
deduction. | think you just said that. How does that
wor k?

A The marital deduction allows you to defer taxes
until the second to die of a surviving spouse in
certain -- in certain instances, so that you defer the
payment of taxes, in sone cases all taxes, until the

surviving spouse passes away.
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Q So up to that exenption anount, 5.25 million in

2013, you can give that to anybody you want with no
taxes; right?

A That's correct. Now, | would say that it's
possi bl e to use sone of that exenption during your
lifetine so it can be reduced, but as a general manner
it's five and a quarter or was five and a quarter mllion
dollars in 2013

Q So if you give gifts during your |life above a
certain amount per year, then that can be --

A It can reduce that $5.25 nmillion

Q But then after that, as far as the marital
deduction, anything the spouse gets, is that taxed?

A No. It is not taxed until they pass away.

Q And was that a feature of the famly trust?

A |t was.

Q If the Lake Tahoe property were to sell, you
were told earlier the proceeds go to the issue trust; is
that correct?

A The 46 percent that the issue trust owns,

46 percent of the proceeds would go to the issue trust if
Todd decided to make that distribution out of
I ncline TSS.

Q It would be 54 percent.
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A |I'msorry. 54 percent, yes, that's owned by

the issue trust.

Q But the proceeds would go to Incline?

A The sales proceeds would go to Incline, that's
correct.

Q And then distributions would occur only when?

A Only when Todd made the decision to make a
distribution to the issue trust.

Q And do you know whether he's required to do
t hat ?

A Well, | don't think he can abuse his discretion
infailing to make a distribution, so | think ultinately
he has to, but it is a discretionary act which he can sit
on for a period of time with or without justification.

Q That's part of the docunments we just admtted
into evidence, which would be the operating agreenent of
the entity?

A Yes.

Q And did you know anyt hi ng about Nevada
Pronghorn at all?

A | sawit referred to in sone of the
depositions, but I don't know anything about it.

Q Ckay. You did not do any analysis of that?

A No analysis, no, sir.
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Q You were asked questions about the notice of

proposed action statute.
Do you remenber that?

A Yes, sir.

Q And those ACPAs, Agreenments and Consents to
Proposed Action, to the extent that they woul d be used as
a notice docunment, is it your opinion that they failed?

A They do fail. They provide inadequate
i nformati on.

Q And so is there anything you want to clarify

regarding that description fromearlier?

A No, sir. | stand by what that |'ve said with
respect to those failing as approvals, if you wll, of
any proposed action. | don't think they were. | don't

think that in nost of themthat what is being proposed is
within the scope of the fiduciary, which is a requirenent
of the statute.

Q kay. Should a fiduciary try to get out of or
wi ggle out of their fiduciary duties?

A Well, they shouldn't try and they can't.

Q Should not. Explain that. They should not try
and they can't, cannot?

A Once one accepts a fiduciary appoi ntnment, they

are bound by the fiduciary duties and they are required
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to adm nister that trust in accordance with those duties.

I[t's not a use themwhen they suit you. [It's sonething
that is there for any discretionary act, any investnent
deci si on.

Q So if the fiduciary accepts the role or the
person accepts the role to beconme a fiduciary, they're
accepting those obligations and duties?

A That's correct, yes.

Q In making an effort to get out of themor to go
around those duties, do you have an opi nion about that?

A Well, | think that in and of itself is a breach
of that fiduciary duty. |If you're trying to avoid your
responsibilities, that is by definition a breach of your
duty of good faith to act honestly and in the best
interest of the beneficiary.

Q And you were asked sone questions about debt
reducti on.

Do you remenber that?

A Yes.

Q And you said that debt reduction is good, but
not in every case or sonething to that effect?

A Wiat | was trying to say is that debt reduction
can be good, but there are certain kinds of debt that are

i nportant and are advantageous, and you have to eval uate
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what is good debt and what is bad debt and nake a

deci sion to reduce the bad debt.

Q And sone debts may be legitimate and sone may
not be?

A Wll, the legitimacy to ne is -- |'massum ng
that it is legitimte debt when |I've tal ked about debt
t oday, but --

Q Wiat did you nean by that?

A VWhat |'m concerned about is having debt in
pl ace which | everages, positively |everages an asset and
allows you to naintain cash in order to manage the
i nvestnent on an ongoi ng basis can be a good thing. |If
the interest rate is correct, if the debt service is such
that it can be serviced through cash flow, that kind of
debt is good, and just paying it off for the sake of
paying it off is not necessarily the right thing to do.
That's what | was trying to get across earlier today.

Q And encunbering property with a conservation
easenent, do you have any thoughts on that?

MR LATTIN.  Objection. Lack of foundation.
THE COURT: Unless you can lay a foundation as

to the statenent.
BY MR SPENCER:

Q Do you know what a conservation easenent is?
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A Yes, | do.

Q What's your understandi ng of one?

A A conservation easenent is where you woul d make
a pledge to limt the use of a particular piece of
property to a certain purpose for a specific period of
time, many tinmes in perpetuity.

Q And through your experience do you have an
under st andi ng of how that affects the value of those
properties?

A It reduces the val ue.

MR LATTIN. Qojection. Lacks foundation.

THE COURT: Overrul ed.

THE WTNESS: The sale of a conservation
easenent in many cases, in fact, | would say in nost
cases, reduces the value of the underlying asset because
you've restricted the use of that asset going forward.
When and if you ever sell it, it is subject to that
restriction.

BY MR SPENCER:

Q Sonetines they're for a finite period and then
other times --

A Some are in perpetuity, sone --

MR ROBISON:. bjection. Irrelevant. It has

no bearing on this case and this property that was
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1 encunbered. He's talking generally. It didn't happen
2 MR. SPENCER. He was asked earlier about that.
3 THE COURT: | don't know, but | know the
4 issue -- | know the subject is appropriate for redirect
5 Dbased upon the cross, and the attorneys will have an
6 opportunity to recross. It is overruled.
7 BY MR SPENCER:
8 Q D d you do an analysis of the conservation
9 easenents in this case?
10 A | did not, no.
11 MR ROBI SON: Move to strike the testinony,
12 Your Honor.
13 THE COURT: Overrul ed.
14 BY MR SPENCER
15 Q The other debt that was paid down, do you know
16 how it was paid down in sonme instances?
17 A | know in many instances how it was paid down.
18 Q What did you understand about that?
19 A Well, with respect to the $6.3 mllion of
20 indebtedness on the Lake Tahoe house, that was reduced by
21 the $4.9 mllion that was contributed by the issue trust,
22 the insurance proceeds by the issue trust. That was used
23 to reduce the debt from$6.3 nmillion to approxinately
24 $2 mllion.
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Then there were other sal es of assets. W

tal ked about the sale of Fly Geyser which reduced debt,
the sale of Bronco Billy's reduced debt. They sold
conservation easenents and water rights which were used
to reduce debt. So generally those are the ones that |'m
famliar with.

Q And when properties are sold, the |iens against
t hem have to be di scharged?

A Correct.

Q Do you have an understanding of the nmonthly
paynment that was required to naintain Tahoe? You started
that earlier and didn't get to finish.

A Yes, | was asked. The carrying costs were
sonewhere in the nei ghborhood of 350- to $400,000 a year
based upon debt service and taxes, insurance, and
repairs.

Q D d you becone aware of a | ease agreenent that
Sam si gned?

A Samdid sign a | ease agreenment after the option
was exerci sed.

Q Was that for 22,000 a nonth?

A That's ny recollection, yes.

Q Could the issue trust have bought into the

SSJ) LLC at the tinme that it owned Lake Tahoe?
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A |I'msorry. Wuld you state that again?

Q The issue trust, if the decision was made to
buy into the SSJ LLC, could it have done that?

A Arguably, it could have done that directly,
yes.

Q That was the one that was owned 100 percent by
the famly trust?

A Yes.

Q You were asked sonme questions about use of the
Lake Tahoe property.

A Correct.

Q And that everybody can just go use it whenever
t hey want?

A That is not a true statenent.

Q What do you understand about that?

A That the access to the house is controlled by
Todd, and | think there was an exanple in testinony
yest erday about when they wanted to use the house over
Christmas, asked to delay by a couple of days because of
a football game, and Todd not agreeing to noving the days
a couple of days. That's an exanple of the type of
control that Todd has with respect to the use of the
property.

Q And you were shown the second anendnent to the

Litigation Services | 800-330-1112
www. | i tigationservices.com

WJ 005511



http://www.litigationservices.com
http://www.litigationservices.com

TRI AL, DAY 10 - 02/28/2019

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

_ . Page 229
operating agreement of Incline TSS?

A Yes, sir. Exhibit 5517
Q Yes. That one paragraph. Wthout reading -- |
guess it's in now, isn't it?

Just | ooking at that paragraph about Cl ass B

units --

A Yes, sir.

Q -- and having the exclusive right inits
sole -- "SSJ Issue Trust Unit B nenber shall have the

exclusive right in its sole and absolute discretion to
require the conpany to | ease, sell, and determ ne the
terms of any |ease and/or sale, including its listing of
t he conpany property located in Incline Village, Nevada,
at any time with 10 days' prior witten notice of the
conpany and its nenbers.”

A Yes, | read that.

Q Wi controls the SSJ Issue Trust?

A That is Todd as trustee telling Todd as
managi ng nmenber of Incline TSS what to do with respect to
the property, Todd talking to Todd.

Q Al right. Can we pull up Exhibit 126, please?
It's page 42.

You were shown this section at the bottom and

asked if that was an accounting for Bronco Billy's.
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1 Did you have any idea that that's what that

2 was?

3 A |1 have no earthly idea what that is a sunmary
4 of. There's no way to tell fromthat page.

5 Q In fact, we saw earlier this is the April 1,
6 2016, through Decenber 31, 2017, accounting for the

7 famly trust?

8 A Yes.

9 Q And do you recall seeing the term "Bronco

10 Billy's" or "casino" or "Colorado gam ng" or "Pioneer
11  Goup" or any of that in that accounting?

12 A | did not and | |ooked for it.

13 Q And so we talked earlier about the difference
14  between accounting and then full disclosure; right? What
15 would this be an exanple of ?

16 A That's an accounting. Those are nunbers --
17 Q Nunbers --

18 A -- with no notes explaining what they are or
19 what they nean.
20 Q Nunbers on a page?
21 A Yes, sir.
22 Q Any way to determ ne what those are, for the
23 beneficiary to determ ne what those are?
24 A None.
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2 mnd?

3 A No.

4 Q And to achieve full disclosure in relation to

5 those particular entities, you would expect to see what?

6 A There woul d have to be extensive footnoting in

7 the accounting explaining what the nunbers represent and

8 the background of the transaction

9 Q Exhibits attached that describe it or sonething

10 like that?

11 A Yes, sir.

12 MR, SPENCER: Pass the wi tness, Your Honor.

13 THE COURT: Thank you.

14 M . Robi son.

15

16 RECROSS- EXAM NATI ON

17 BY MR ROBI SON

18 Q Thank you, Your Honor.

19 M. Wallace, where is the conservation

20 easenent?

21 A |I'msorry?

22 Q Were is the conservation easenent?

23 A There were conservation easenments which were

24 sold. | don't know what properties they inpacted.
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Q Was it in Nevada?

A It was either Nevada or California, but | told
you | don't know where.

Q What was the value of the inprovenents that
were given as part of the easenent?

A | don't know.

Q Is the property on which the easenent exists
now devel opabl e?

A Sir, | have no idea. Those are not the
questions | was answeri ng.

Q You were critical of selling the easenents for
$19 mllion.

A No, sir, | was not critical

Q Do you conplinent that?

A | don't conpliment. | said that -- | was asked
how debt was reduced, and | said part of the way that
debt was reduced was through the sale of conservation
easenents.

Q You're not criticizing that, are you?

A No. Al I'msaying is that they have an inpact
on the value of the property. It is how one goes about
reduci ng debt and how do you eval uate that.

Q See, what | want to ask you a question is about

your answer, inpact on the value of the property.
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You don't even know where the property is, do

you?

A | was -- ny answer was with respect to
conservati on easenents generally, not these specifically.

Q Sir, your answer was with regard to the val ue
that the estate gave up. You don't even know where these
easenents are, do you, sSir?

A 1'mmaki ng no representations whatsoever about
the inpact of the sale of these conservation easenents on
Jaksi ck property.

Q Al you knowis that they were sold for
$19 million which represented debt reduction for this
troubl ed estate; correct?

A Al | knowis that they sold conservation
easenents, and | have been advised that they used those
proceeds to reduce debt.

Q And you have no idea how that affected the
value of the famly trust's interest in that property, do
you?

A | amvery confident that it reduced the val ue
of the underlying property, but that doesn't necessarily
make it the wong thing to have done.

MR ROBI SON:  Thank you.

MR LATTIN.  No questions.
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THE COURT: M. Hosner-Henner?

MR. HOSMER- HENNER: No questi ons.

THE COURT: Thank you. You're free to step
down.

MR. SPENCER  Your Honor, this is the tine we
spoke of earlier, so --

THE COURT: Ladies and gentlenen, during this
recess, please do not discuss this case anongst
yoursel ves. Please do not formor express any opinion
about this matter until it's been submtted to you. |
presune a 15-mnute break. We'Ill stand for our jury.

(The follow ng proceedi ngs were held outside
the presence of the jury.)

THE COURT: Before we take time during the
jury's presence in the courtroomto nake offers of proof,
let's talk generally about the trial itself and where we
are.

Are you about to rest your case in chief?

MR SPENCER: Subject to that, yes.

MR ROBISON:. Well, | think we could maybe get
done today, maybe early tonorrow, but not much later, but
it depends on their offer of proof. |If you're going to
reverse yourself, that's going to of course --

THE COURT: As | attend state CLE, the Suprene
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Court regularly appears at trial judge conferences and

predi ctably says the sane thing every time: Trial
j udges, show your work. In other words, speak your
di scussion, so I'mgoing to speak for a nonment.

| don't know if the timng of the case has
created prejudice for respondents, and if so, | want to
invite themto tell me. | don't know what the remedy is,
but we have now -- we're alnost done with the 10th day of
trial for a 10-day trial, and the petitioner is about to
rest.

Respondents have not had time for their defense
in chief, and | think respondents' counsel are about to
tell me they're going to get their entire case done in
two to four hours.

["'mwlling to hold this jury into next week.
In fact, | think it's inevitable that they have to cone
back and del i berate on Monday, so | need to invite
respondents' counsel, what are your thoughts about where
we are and what the Court should do?

MR ROBISON. W want to get this case to the
jury, and we've nmade sonme nodifications in our strategies
to do that.

THE COURT: You're satisfied that we can

proceed with fairness to respondents?
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1 MR ROBISON. Yes. W are prepared to present
2 our case, and we'd like to get on with it pronptly.

3 THE COURT: | would like to hold the

4 petitioners' offers of proof until the jury has gone

5 hone.

6 Do you anticipate closing argunents and

7 deliberations tonorrow or Monday? Because |'m seeing

8 Monday, but you've nmde adjustnents.

9 MR ROBI SON: W' ve made adj ustnents.

10 MR SPENCER. We're saying Monday as well, Your
11  Honor. We have instruction issues we'll have to take up
12 wth Your Honor.

13 MR ROBISON:. |'monly one respondent and

14  think the other one is standing up.

15 MR, HOSMER- HENNER:  Your Honor, | don't know if
16 | disagree with M. Robison yet, but I would like to

17 resolve that offer of proof issue now so that we know
18 what our plan is for the rest of the timng. | think a
19 lot of it depends on what they do next.
20 MR. CONNOT: W can give you a preview.
21 THE COURT: An offer of proof is just a way of
22 nenorializing the disagreement with the Court's
23 evidentiary decision. I'mnot going to revisit the
24 evidentiary decisions |I've made. It's not a request for
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1 a hearing or reconsideration. It's just if the juggge a

2 were right, he would have done this.

3 | don't know why we have to do that before the

4 defense case in chief while the jury is waiting.

5 MR. ROBISON: We do not as far as we're

6 concerned.

7 MR, HOSMER- HENNER: Does that hold up the

8 resting of their case?

9 MR SPENCER. As long as we can do it -- well,
10 there's two things that are not offers of proof, and it
11 goes to that redaction issue.

12 THE COURT: That's just the cleaning of a

13 stipulated exhibit; is that correct?

14 MR SPENCER: Yes. But apparently one of them
15 is going to require a hearing. One is agreed and one's
16 not .

17 MR ROBI SON:  Both the docunments counsel are
18 referring to are in evidence. One we agree should be

19 redacted that redacts any reference to nol estation

20 charges that Stan's ex-wife |odged against him W're
21 good with that. That's in accordance with the order in
22 limne that this Court entered.

23 The other one is a docunent that Wendy authored
24 that refers to a fat Mexican stealing Luke's bike. Can't
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cl eanse the record. W won't stipulate to redact

anyt hing that Wendy wote because the fact that it's
prejudicial to her is not our problem

THE COURT: Do you agree with that sumary,
that there is sone racist, reprehensible, regrettable
| anguage that you wish to purge fromMs. Wndy's life
story?

MR SPENCER. Well, it's not just that. This
is Exhibit 23.24, and 1'l| read it to Your Honor.

There's a text that says "Ckay. W saw Mexi cans on
Luke's notorcycle that was stolen. What should I do?
Big fat Mexican and it's Luke's. Should I call police or
take Doc and try to get it back?"

THE COURT: What is the relevance -- well, it's
already stipulated in; is that correct?

MR ROBISON:. It's not stipulated in. | put it
on the screen, blewit up in front of the jury and asked
Todd Jaksi ck whether or not they had to pay for the
notorcycl e that she clains was stolen. It's already
before the jury.

MR. SPENCER. But that issue is still going to
be before the jury. The reason this is an issue is
because, just as Your Honor said, it could create issues

directly with at least two of our jurors, if not nore,
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1 and she's not racist. It doesn't add anything to Fﬁge 299
2 case, doesn't add anything to the trial. They just want
3 touse it to bash her over the head with it.

4 Her daughter is married to an African-Anmerican
5 man. She's not racist in any formor fashion. This was
6 probably done in a heat-of-passion thing.

7 THE COURT: So why didn't you choose to

8 rehabilitate her when she was on the witness stand, to

9 have her provide evidence as opposed to your argunent?
10 Because M. Robison has listened to the Court when | have
11 said repeatedly | amnot purging the rough edges of any
12 of the parties in this case.

13 MR, SPENCER: Well, that's true. One of the
14 things we were trying to do is submt photos that woul d
15 indicate that. | understand the Court's ruling on that.
16 THE COURT: Family photos of multi-racia

17 personalities, and those photos weren't produced in

18 advance of trial. The question | ask is, if you' ve got
19 sone prejudicial evidence, why didn't you rehabilitate
20 your client when she was on the w tness stand?

21 MR. SPENCER. Well, | mean, really, | guess we
22 were a little bit confounded that this is one we m ssed.
23 In all these docunents, this is sonething that we

24  would --

Litigation Services | 800-330-1112
www. | i tigationservices.com

WJ 005522



http://www.litigationservices.com
http://www.litigationservices.com

TRI AL, DAY 10 - 02/28/2019

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

. . Page 240
THE COURT: That's fair, and | appreciate your

candor. | really do. I1'mnot going to strike the
material, the email.

Can you nmake your offer of proof after the jury
goes hone?

MR. SPENCER. Yes. The other thing is there's
a few exhibits that are stipulated that we want to just
stipulate in before we rest, and subject to that, if we
can do that after

THE COURT: Yes. Do you wish to use the
Tal i smanic words "We rest” in front of the jury?

MR. CONNOT: No, not necessarily. | nean as
long as --

THE COURT: You're both talking at the same

MR. CONNOT: As long as there's sone indication
that we're segueing into their case, the magi c words
don't have to be stated.

MR ROBI SON:  Soneone's got to rest.

MR SPENCER. | would rather say it, Your
Honor, vyes.

THE COURT: Then we're going to rest subject to
the reservation you' ve placed on the record which | have

granted, but we're not going to do it while the jury is
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1 waiting.

2 MR, HOSMER-HENNER: | would like to be heard

3 outside the presence of the jury after they rest.

4 THE COURT: Is it a notion that you're going to
5 make based upon the Rul es of Procedure?

6 MR, HOSMER- HENNER:  Yes, Your Honor.

7 MR ROBISON:  We, too, have a 50(a) notion, and
8 we'dsinply like to lodge it with the Court now that the
9 petitioner has rested, argue it later. 50(a)'s can be

10 heard at any tinme by the Court, but they are based upon
11  what the petitioner presented in her case in chief.

12 THE COURT: | don't wish to argue it while the
13 jury are waiting, | don't want you to do that, and so if
14  you want to argue it to ne before closing argunents to

15 the jury, you have the ability to do that.

16 MR ROBISON. | don't think that prejudices our
17 timng or legitimacy of a 50(a) notion, to argue it after
18 the petitioner has rested.

19 MR, CONNOT: W would stipulate to that, Your
20 Honor .
21 MR. HOSMER- HENNER: | di sagree sonmewhat because
22 our case in chief, which is now condensed to, you know, a
23 day and a half, matters a little bit in ternms of whether
24 Stan's still got to be in the case.
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MR, ROBISON: |'mnot going to call him

MR, HOSMER- HENNER: What | have to put on to
prepare his defense depends on the outcone of this
noti on. The reason we want to argue it, Your Honor, is,
respectfully, at one point in time you gently discouraged
us fromfiling summary judgnment notions, and unlike other
parties, we listened, and we think while we've waited to
shorten this trial because of the [ ack of evidence
agai nst Stan, at sonme point we want the opportunity to be
heard. Unfortunately, it's happening on the 11th day of
a 10-day jury trial after we were expecting their case in
chief to be done in 60 percent of that tine.

THE COURT: What do | do with alternates,
Counsel ? Again, I'minviting and I"mnot ruling, but I'm
going to have this jury conme back. I'mnot entirely sure
if it's going to be done on Mnday, to be honest with
you, fromwhat | just heard because | can't legally or
intellectually disagree with M. Hosner-Henner, but I'm
not going to be pushed into a three-mnute decision. And
so I'"'mgoing to have to reflect and deliberate, and if
you're asking that | nmake a decision before you put on
your defense case in chief, this jury is going to come
back Monday or Tuesday or possibly Wednesday.

| have a jury that | said 10 days to. Should
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i nquire about their conflicts, what life commtnments they

have, and |l et one or two go?

MR, ROBISON: No. Let ne think it over. No.
We woul d advocate agai nst that, Your Honor. This jury
has gone through colds and | ong days. They deserve to
del i ber at e.

THE COURT: | have two that are not going to
del i berate anyway.

MR, ROBISON:  Well, that's true, but that's
true in every case, that the alternates don't typically
deliberate unless you're in federal court where they do,
but | understand that this Court doesn't permt that, and
that's legitimate, but that's when -- we should excuse
those jurors once we have rested, the case is submtted,
and jury instructions are ready to be read, they should
t hen be excused.

THE COURT: | won't excuse themuntil after
closing argunents in the event that there is sone probl em
during deli berations.

MR ROBISON: | thought you were going to
instruct before we argue.

THE COURT: I'Ill instruct, you'll argue, 1"l
excuse the two, and then the eight will go to deliberate.

MR ROBI SON: That nmakes sense.
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1 THE COURT: Can Todd begin his defense case

2 without harmng Stan's right to argue to this Court a

3 dispositive predeliberation notion?

4 MR HOSMER- HENNER:  Your Honor, that may be the
5 only thing we can do in the interest of tine, but that

6 would require not using any of the evidence after this

7 right now when considering the Rule 50 notion. It would
8 also require Stan having the right to recall sone of

9 those witnesses that have gone through in Todd's case in
10 chief and the other trustee's case in chief, Your Honor
11 for that matter.

12 So if you're saying can we pretend Stan is not
13 in the case until the very end and, if things don't go
14 well, start his case in chief after Todd's, that's

15 possible, but, again, it's day 11 and | was hoping to

16 make this nmotion five days ago.

17 THE COURT: We're going to all take a break

18 because the reporter has been witing for the |ast

19 15 minutes, and we'll stand and shake it out for five
20 mnutes and we'll bring the jury in at 4:50.
21 (A recess was taken.)
22 (The foll ow ng proceedi ngs were hel d outside
23 the presence of the jury.)
24 THE COURT: | cannot inmagi ne how the offers of
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proof, the argument under Rule 50, the opposing argunent

under Rule 50 is going to take |less than an hour. | just
can't imagine howthat's going to happen, and | amvery
unconfortable, in a case of this significance, pushing ny
Rul e 50 decision into mnutes because | don't want to be
inefficient with the jury's tine.

So I'Il listen to the argunment, |I'Il see if
anyt hing changes ny inclination, but if | understand the
notion that is soon to arrive, | have the ability to not
make a decision and allow it to be renewed after verdict
IS entered.

Wth that, | want to bring the jury in. "Il
announce that petitioner Wendy's case is now conpl ete,
and then you're going to want nme to excuse the jury
agai n?

MR, HOSMER- HENNER: | bel i eve so, Your Honor,
yes.

THE COURT: The jury, please.

(The follow ng proceedings were held in the
presence of the jury.)

THE COURT: Petitioner's counsel

MR. SPENCER:.  Your Honor, respondent Wendy
Jaksi ck rests her case in chief.

THE COURT: Thank you.
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1 Ladi es and gentl enen, during this overnight

2 recess, you are adnoni shed not to converse anopngst

3 yourselves or with anyone el se on any subject connected

4 wth this trial. You will not read, watch or listen to

5 any report of or commentary on the trial by any person

6 connected with this case or by any nedi um of information

7 including without limtation newspaper, television

8 internet or radio. You are not to conduct any form of

9 electronic research or experinmentation. Please do not

10 formor express any opinion on any subject connected to

11 this trial until the case is finally submtted to you

12 Pl ease return to the jury deliberation roomfor

13 entry into the courtroomat 8:45 in the norning. Qur

14 trial day has a hard stop at noon tonorrow. Your service

15 wll be required at [east through Monday. W are doing

16  our best to conplete it by Monday, to tender the matter

17 for deliberations by Mnday, though I'mnot certain that

18 wll happen. W' re doing our best.

19 W will stand for our jury.

20 (The jury exited the courtroom)

21 (The foll ow ng proceedi ngs were hel d outside

22 the presence of the jury.)

23 THE COURT: We will begin with offers of proof,

24 then we'll begin with any notions, and | invite everyone
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to be slow and m ndful of your cadence, please.

To the petitioner's counsel

MR, SPENCER:  Your Honor

THE COURT: Could you all just be seated in
these? | know we're about to go on the court record.
just need to grab sonmething out of the chanbers.

MR. SPENCER. Thank you, Your Honor. Qur offer
of proof is in the formof docunents.

First, we offer -- we previously offered and it
was denied the settlenent agreenent which is Exhibit 457.
The next would be the Exhibit 415. | don't know if Your
Honor cares what they are or not so --

THE COURT: |'mjust giving you an opportunity
to create or preserve your record

MR SPENCER:  Thank you. And then Exhibits 3

and 4 -- let me back up.
The settlenent agreement, | think there's anple
record on that. Exhibit 415 is the -- is a print-off

regardi ng Todd's house, and we believe it to be rel evant
and relating to the conparison of what he's gotten from
the trust conpared to what Wendy has gotten fromthe
trust.

Next we would offer Exhibits 3 and 4, which are

the original pleadings requesting the approval of the
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accountings and the ACPAs, and then Exhibits 156 and 157,

which are the supplenental petitions adding the |ater
accountings, the 2017 accountings, and in the alternative
we would -- well, those are the offers on those. Those
are the pleadings, so the record is clear on that.

And then lastly, Madam Clerk, we'll mark this
as the next nunber, next in order.

THE COURT:  Yes.

THE CLERK: Exhibit 552 marked for
identification.

(Exhibit 552 was narked.)

MR SPENCER: Exhibit 552 are just a series of
pi ctures of Wendy and her famly and Sam and, really, the
whole famly, and that would --

MR JOHNSON: | think these are all stipulated.

MR. SPENCER. That ends our offer of proof.

And then these are the ones that are --

MR, JOHNSON: These were the additiona
exhibits we wanted admtted, and | believe nost of these
are stipulated. It's 118, 122, 128.

THE COURT. 128?

MR, JOHNSON:  Yes. 133, | don't think this one
is stipulated. 150, it's the petition for reconveyance,

but we wanted to offer it.
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ROBI SON:  What nunber, pl ease?

JOHANSON:  150.

2 3 3

ROBI SON:  Thank you.

MR JOHNSON: And then suppl enental petitions
156 and 157, and those were the supplenental petitions.
That was not sti pul at ed.

And then | believe the rest of these are
stipulated: 158, 160, 160A, 160B, 161, 162, 165, 170,
171, 180, 191, and 195.

MR, ROBI SON:  Your Honor, could we ask counse
whi ch of those, if any, have been stipulated in?

THE COURT: So ny note is that everything has
been stipul ated except 150, 156, and 157.

MR ROBI SON:  Which one is the petition for
reconveyance?

THE COURT: 150.

MR, ROBI SON: That one and 156 and 157 have not
been stipulated to. The series of exhibits, Your Honor,
that were read starting with 159 through, | think, 192,
are they stipul ated?

MR, JOHNSON: 191 and 195 were stipul ated, |
bel i eve.

MR. SPENCER All the others we believe were

stipul ated except for those three.
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MR ROBI SON.  Except for 151, 156, 157?

MR. SPENCER: That's right.

THE COURT: So if | understand, pursuant to
stipulation, the follow ng docunents are admtted: 118,
122, 128, 133, 158, 160, 160 Al pha, 160 Bravo, 161, 162,
165, 170, 171, 180, 191, and 195.

(Exhi bits 118, 122, 128, 133, 158, 160, 160A,
160B, 161, 162, 165, 170, 171, 180, 191, and 195 were
admtted.)

THE COURT: | invite respondents' counsel to
respond to the request that |I admt 150, which is
described as the petition for reconveyance, 156 and 157,
whi ch are both described as suppl enental petitions.

MR ROBISON:  You wish us to be heard?

THE COURT: Yes. | don't know whether | should
admt them or not.

MR ROBISON: In the first place, Your Honor,
t hey are pleadings, one of which has been w thdrawn,
ours -- is that right? -- our petition against Stan?

MR. SPENCER  Yes. That's 150.

MR, ROBISON. | nean, that's been withdrawn.

THE COURT: That's described as a petition for
reconveyance. That is a recording instrunent.

MR ROBISON:  Well, we asked that Stan reconvey
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to the famly trust the $400,000 of Bronco Billy's noney.

That was wit hdrawn.

THE COURT: That was 1507

MR SPENCER:  Yes.

MR. ROBISON: W object to it being admtted
for any reason particularly in light of the ruling on the
settl ement agreenent.

THE COURT: (kay. 156 and 157, let me just
| ook at themreal quick

MR LATTIN. Wth regard to 3 and 4, these are
just supplenments -- excuse nme -- 156 and 157 are
suppl emental petitions, and, again, we believe those fall
in the area of pleadings, and consistent with your
rulings on 3 and 4, we would request those be |left out as
wel | .

THE COURT: 150 is not admitted, 156 is not
admtted, 157 is not admitted.

Anyt hi ng el se?

MR. SPENCER  Yes, Your Honor. We'd like to
add Exhibit 150 to the offer of proof.

THE COURT: Thank you.

MR. SPENCER W did have 156 and 157 in there,
so it's already in, but 150, we need to add that.

THE COURT: Thank you.
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MR. SPENCER.  Thank you, Your Honor.

THE COURT: Anything else fromthe petitioner's
counsel before I turn to respondents?

MR SPENCER:  No.

THE COURT: To the respondents, do you wish to
be heard?

MR, HOSMER- HENNER:  Your Honor, | understand
that at the stage we are at in this trial, and
understand that there may be absolutely sone --

THE COURT: | can't hear you.

MR. HOSMER- HENNER:  You' re not an expert
witness so | don't knowif | can speak to you in the sane
tone, Your Honor.

There obviously is sone bias, because of the
stage we are in this proceeding, to sinply defer this
consi deration of a motion for a directed verdict with
respect to Stan until the presentation of what woul d be
the last 5 percent of the case. | understand that. |
al so understand it's within your authority to do so.

We believe that allowi ng the clains against
Stan to go to the jury poses a significant risk of
prejudice for the two gl obal reasons of, we have a
conti nui ng concern about the consolidation of the tria

between the *issue and the famly trust and how t he
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1 issues becone so intertwined that it appears that Stan

2 has been a co-trustee or involved in some of these other

3 actions, and the second issue is the sanme thing, which is

4 heis only the co-trustee in a very limted capacity, as

5 aco-trustee of the famly trust, and isn't involved in

6 all the actions in the case. And we're concerned about a

7 verdict formgoing forward with the check marks next to

8 the co-trustees: Mchael Kinmmel; Kevin Riley; Stan; and

9 Todd.

10 A directed verdict is proper when the evidence

11 is so overwhelmng for one party that any other verdi ct

12 would be contrary to the law. W think that here the

13 first ground for granting the directed verdict is that

14 there's really not a scintilla of evidence that's been

15 presented about Stan for any of the specific clains that

16  have been brought by Wendy agai nst him

17 Wth respect to -- there are four clains, Your

18 Honor: Fraud; aiding and abetting; civil conspiracy; and

19 breach of fiduciary duty.

20 | want to start quickly with fraud because

21 there's not been a single presentation by any witness,

22 any docunent that Stan nade a fal se representation or

23 that he knew any of his representations were false or

24 that he conceal ed anything fromWndy. It requires
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intention, it requires know edge, and there's not any

evidence with respect to Stan with respect to any of
t hese all egati ons, documents, situations.

The second claimis related to aiding and
abetting. That, again, requires Wndy to show that Stan
know ngly participated with another defendant and
respondent in the aid and comm ssion of a tort. Again
there's no evidence -- and, in fact, it's to the
contrary -- that Stan knowi ngly participated with any
ot her respondent in this case in the comm ssion of a
tort.

G vil conspiracy requires a neeting of the
mnds, requires intention. Again, there's no indication
that Stan, with respect to any of the discrete issues in
this case, any one of the discrete things that happened
that are the basis of Wendy's clains --

THE COURT: 1Isn't the evidence before the Court
that there were regul ar neetings between the trustees, in
fact, so regular that they were schedul ed on Mondays.
Wiile they didn't occur weekly, they occurred with sone
frequency. And couldn't the jury infer -- again, |I'mnot
speaking to what the jury may do, |I'mjust thinking about
the standard you began with. Couldn't the jury infer

that there were actions, conversations between those
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1 three at those neetings which led to Wendy's all egations?
2 MR, HOSMER- HENNER:  Your Honor, this can't be

3 addressed in the global context of the adm nistration of
4 all of these trusts over five or six years. Wat we're

5 going to hear frompetitioner's counsel is that they are
6 fiduciaries, everything they do is together, they're

7 jointly and severally liable, but in order to state a

8 claimfor one of these things, you can't just say there's
9 acontinuing enterprise. It's not a RRCOclaim You

10 have to be able to point to one issue, the use of the

11  indemification agreenent, you know, the sale of a Super
12 Cub, sone issue in this case and show there was a neeting
13 of the minds with respect to that issue. The neeting of
14 the mnds can't be the admnistration of the trust.

15 And I'mgoing to skip ahead a little bit

16  because, in addition to the failure to show any facts

17 related to the clains against Stan, what we rely on for
18 this nmotion is NRS 163.110(1), and I'd just like to read
19 that inits entirety.
20 THE COURT: Hold on. | want you to read it in
21 its entirety. | also want to follow al ong while you do.
22 163.110( 1) ?
23 MR, HOSMER- HENNER:  Yes, Your Honor.
24 It provides: "Unless it is otherw se provided
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by the trust instrument or by court order, any power

vested in three or nore trustees may be exercised by a
majority of the trustees. A trustee who has not joined
in exercising a power is not liable to the beneficiaries
or to others for the consequences of the exercise of
power and a dissenting trustee is not liable for the
consequences of an act in which that trustee joined at
the direction of the majority trustees, if the trustee
expressed his or her dissent in witing to any of his or
her cotrustees at or before the tine of the joinder."

THE COURT: Do you anticipate presenting
evidence of a dissent in witing?

MR HOSMER- HENNER: We al ready have, Your
Honor. W have Exhibit 32 where Stan objects to Todd's
use of the indemnification agreenent, Exhibit 38 where
Stan objects to the treatnment of Jackrabbit and the
payment of those capital calls, Exhibit 81 where he
objects to the provision of her getting the Ceo,
Exhi bit 242 where Stan objects to Todd's use of --

THE COURT: You're tal king about email or text
communi cations as a witten dissent?

MR, HOSMER- HENNER:  Yes, Your Honor. There's
no requirement in the statute that it be done in a formal

proceeding or a |egal docunment. Moreover, it's not even
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2 What it says is "A trustee who has not

3 joined" -- inthe first part of that clause, Your Honor
4 "Atrustee who has not joined in exercising a power is

5 not liable to the beneficiaries." Only if Stan had gone
6 along with the other beneficiaries would he be -- would
7 he need to provide sonmething in witing prior to the

8 exercise in joining in that specific activity.

9 So this case has gone on for quite a long tine,
10 and our frustration with this case has been there's a

11 failure to identify and pinpoint the specific harns and
12  sources of danmage that Wendy is claimng over the course
13 of the admnistration of the famly trust.

14 To the extent we have been able to, we've shown
15 through each and every one of these exhibits that Stan
16 was either conpletely unaware of the activity and

17 couldn't have joined in it, objected to it in witing

18 prior to the activity or refused to join in it, and

19 nowhere is that nore evident than the petitions filed in
20 this case where the accountings were sought to be

21  approved.

22 To the extent that there's a breach in those
23 accountings, Stan not only failed to file a petition to
24 confirmthose accountings, he further formally objected
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inthis court to the confirmation of those accountings

and all the contents therein.

THE COURT: It sounds |like you re making a
cl osing argunent to ne.

MR HOSMER- HENNER:  Wel |, then |I'm doi ng
sonmet hi ng wong, Your Honor, but this is an issue about
statutory immunity for a trustee who objects to sonething
that the other co-trustees did.

THE COURT: Don't | have to resolve conpeting
facts to land in your favor?

MR, HOSMER-HENNER: | f we go through each one
of these discrete issues -- and |'mhappy to do that or
can address themas a global issue -- but each one of
t hese issues, such as the sale of cattle, there was an
objection by Stan to that in witing or he was unaware of
it. There are no conpeting issues with respect to Stan

This is a burden of proof issue where you have
to decide whether there's an iota of evidence show ng
that Stan conmitted fraud, nade a fal se statenent, that
Stan intended to conspire or did conspire with the other
co-trustees, when there's no evidence he even agreed with
themand, in fact, expressed his dissent in witing.

There's no evidence that he aided and abetted

any other trustee in the conm ssion of anything rel ated
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to Wendy, and nore inportantly, Your Honor, there is no

evi dence that any of these alleged things that Stan coul d
have done resulted in danmage to Wendy.

Qur notion is also predicated -- and |' m novi ng
around a little bit in an attenpt to answer your
questions -- but there's nothing that they have pointed
to in saying Stan did this and that caused nonetary harm
to Wendy.

Wth respect to the Bronco Billy's, there's no
nonetary harmto Wendy, and there's no countervailing
evidence to that. They have no evidence that Stan did
anyt hing, that he knew anything -- they have sonme
evi dence that he knew something -- that he knew anyt hi ng
that is the basis of their claim and it's not enough at
this point inthe litigation, as Wendy said on the stand,
to have sone questions. It's not enough to say | don't
| ove the way the trust was adm nistered or | don't trust
anything that was done. You have to point to a specific
i ssue and show the evidence that you intend to present.

| know we're past the summary judgnent stage
and this is a notion for a directed verdict, but what
we're really looking at is, how could the jury find that
Stan did anything that harmed Wendy just by virtue of

being a co-trustee when he didn't join in the actions,
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1  Your Honor, and he specifically objected and di ssented
2 fromeach one of those actions in witing?
3 THE COURT: Pl ease pause for just a second.
4 want to focus on you. |I'mjust making a note.
5 Counsel, please continue.
6 MR, HOSMER- HENNER:  Your Honor, | don't want to
7 continue with too nuch nore of a closing statenent, but I
8 will conclude and appreciate the opportunity to reply to
9 any actual issues that are brought up by Wendy's counsel
10 but there is not enough evidence to have pled agai nst
11 Stan in this case, |let alone present those issues to the
12 jury.
13 THE COURT: | have entertained Rule 50 notions
14 frequently. |[|'ve granted one.
15 MR ROBISON:  Sorry, Your Honor. That's kind
16  of om nous.
17 THE COURT: Surprised ne, too.
18 Indeed, | granted it after the verdict in
19 contravention of the verdict, so | know |I'm capabl e of
20 reaching that far into the jury's work.
21 And so before | speak -- before | orally
22 pronounce, if at all, I will famliarize nyself yet again
23 wth the standards for directed verdict. There has to
24  be -- there has to be sonething nore.
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You began with the word "overwhel mng, " |

believe; is that correct?

MR. HOSMER- HENNER:  Over whel mi ng, yes, Your
Honor .

THE COURT: Because at some point I amnot a
stand-by alternate juror to ensure the jury does the
right thing. The jury returns a verdict that it returns
whet her | mght personally agree or disagree, so | have
to understand ny role as gatekeeper for what clainms go to
the jury, and I'mjust not as clear on that right now as
| want to be.

So when you have your reply argunents, if you
have anything el se to add about the standard by which |
measure your argunent as opposed to just what the jury
could or could not find.

Respondents' counsel, anything nore | need
before | turn to petitioner's counsel? Do you have any
notions tonight or arguments to nake?

MR, ROBI SO\ Yes, we do.

MR LATTIN. | do as well.

MR. SPENCER. Should we respond to that one or
go to the next one?

THE COURT: |'d rather just hear themall and

t hen hear your response.
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MR ROBISON: My it please Your Honor, as you

know, | represent Todd Jaksick as an individual. From
day one of these proceedings, there's never been an
articulation to any degree, even generally, of what Todd
did as an individual as opposed to what he has done as a
co-trustee of the famly trust or a trustee of the issue
trust.

The evidence in this case cane in with respect
to the issue trust and with respect to the famly trust
and Todd's admi nistration of those two trusts. What
Wendy did not do during this trial or has ever done is
say, wait a mnute, this is on your watch, Todd, as an
i ndividual, not as a trustee or as a co-trustee. There
Is a paucity of evidence that woul d suggest that there's
an accusation against himwth respect to individual
conduct that is not conpletely indistinguishable fromthe
same accusations they've made against himas a
co-trustee

Let's take, for exanple, Wendy's fraud
accusations. As pled, they violate Rule 12 and they
violate Rule 9. Rule 9 requires that a claimof fraud be
stated with particularity. Qur Suprene Court has defined
particularity as telling the defendant, in this case Todd

as an individual, what msrepresentati on he nade, when he
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made that m srepresentation, to whom he nade t hat

m srepresentation. There's got to be proof that he knew
the representation to be false and there has to be

evi dence, Your Honor, presented in the case that the
accuser relied on that representation to her detrinment.

Finally and nost inportant, there has to be
evi dence of damages. Now, the standard on a Rule 50(a)
motion is this Court's entitled, as it is on a notion for
sunmary judgnment or JNOV, to construe the evidence in a
l'ight nost favorable to the nonnmoving party. Wendy is
t he nonnmoving party, but what evidence is there to
construe in her favor with respect to a fraud claim
agai nst Todd as an individual ?

Your Honor, there was representations nmade to
this Court that -- we noved in limne with regard to
damages because we said there's a violation of Rule 16.1
There has not been a conputation of danages in this case.
And they said, well, we intend to prove that with Todd
and Kevin Riley. They didn't. There's not one word of
what danage was caused by what act, if there is any
danmage.

Now, we've heard remarks about rescission and
setting aside things. That's on the Court's watch. This

jury cannot enter a verdict of rescission or reformation
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or declaratory relief on transfers of real estate. hi s

jury is charged with assessing whether or not there's
been proof by a clear and convinci ng standard t hat
damages were caused to Wendy, and there's been no danages
presented, so causation is virtually noot in this case.

And, Your Honor, in Mahlumvs. Dow, the Court
said you can, as a matter of law, enter a directed
verdict in this case if there is not sufficient evidence
to support the clainms alleged and presented to the jury.
Here there are not. And with respect to the fraud claim
we know that there's a higher level, a higher standard, a
hi gher burden of proof which has not been nmet on this
case.

| don't think anyone can say Todd said
sonmet hing as an individual to Wendy that was
intentionally false with an intent for her to rely on it
to her detrinent. And this is just my presentation in ny
capacity as Todd's individual |awer because | don't
bel i eve there can be a separation, the way the petitioner
has presented her case, with respect to that fraud claim

The second part of the fraud claimis a failure
to disclose, but that is on a fiduciary duty standard.
What they have alleged is that there's a fraudul ent

conceal ment of a known fact which would be relied upon by
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the petitioner to change her position. That's where the

petitioner's case fails even on a directed verdict |evel.
There is no evidence that Todd as an individual conceal ed
anyt hi ng whi ch woul d have been a naterial fact or would
have changed Wendy's position.

What the Court has heard, there's neetings
among the trustees on Mondays and thereafter, that
there's neetings with Wendy, that Wendy had the
opportunity to talk to the accountant, that Wendy was
present at various neetings when these ACPAs were
di scussed. There's not one word fromwhich a reasonable
i nference can be drawn that she woul d have changed her
position wth respect to anything that was not discl osed
to her, not one word, nor is there a reasonable
I nf erence.

And, again, even if you segue that claiminto a
fraudul ent conceal nent type of claim what is the damage?
Not one word froman expert, froman accountant, from
anybody that woul d suggest that there was damages
caused -- first of all, damages sustained, secondly,
damages caused by sonme unknown conceal ment that has not
been identified by Nevada Supreme Court standards of who,
what, when, where, and requisite particularity of the

pl eadi ng and cl ear and convincing presentation of the
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1  proof.

2 So we submt, Your Honor, respectfully, at a

3 50(a) level the fraud cl ai magainst Todd as an indivi dual

4 fails, but for the sanme reasons, if you |ook into the

5 conspiracy -- and let me just step back on fraud.

6 Wendy knew constructively, if not actually, on

7  Decenber 28, 2012, that Incline TSS owned the Lake Tahoe

8 house. That is constructive know edge to the world, the

9 recordation of that deed. That is know edge on them

10 They keep com ng in and sayi ng what about disclosure,

11  disclosure. [I'mtalking about Todd as an individual.

12 Wendy was put on constructive notice, which is a powerful

13 reason why we adopt constructive notice and why we have a

14 recorder's office, is to put the world on notice that

15 Incline TSS owns the Incline house.

16 THE COURT: But Stan testified that on the day

17 after their father's death, they got together, and at

18 that time he didn't know. Now, | don't know whether he

19 shoul d have al so constructively known through the

20 recordation, but I think they're going to argue that

21 there were some nisleading statements by Todd which they

22 relied upon

23 MR ROBI SON:  \What are they?

24 THE COURT: | don't know, | haven't heard the
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argunents, but | remenber clearly Stan's testinony about

what he knew or didn't know. The question, if he didn't
know it, through what source? His failure to diligently
pursue the ownership or his reliance upon his brother?

MR. ROBISON: | can address that very clearly.

THE COURT: Pl ease

MR, ROBI SON:  What we know is, Exhibit 34, Stan
si gned the managenent agreenment with the | easing conpany
which identifies Stan as a representative of Incline TSS.
Stan signed that as a representative of Incline TSS, and
he said, oh, | did that thinking that nmy father owned
I ncline TSS when, in fact, a couple nonths |ater
Exhibit 14 is signed. He says, | don't know anything
about it even though ny signature appears on the
signature page, and on that signature page it identifies
Incline TSS as the conpany, nmanaged by Todd, nenber Todd
and menmber Todd's trust for his kids.

And in addition to that, the creditors' clains
are filed in October 2013. There is know edge across the
board, constructive and actual, that Incline TSS owned
that house in 2013. And then they go into the
negotiations in 2014 for Stan's buy-in where he was
clearly told with regard to the B nenberships and the A

menber shi ps, and Stan has told this Court and this jury
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that he disclosed everything to Wendy, and there's not

one word of testinony or docunent that refutes that.

So there is a serious constructive notice
probl em on behal f of Stan, not that he's bringing a claim
anynmore, but Wendy, because what Stan knows, according to
Stan's sworn testinony which is unrefuted, Wendy knew,
and Wendy's signature is on the ACPA

They say -- and let nme get back to fraudul ent
conceal nrent. So what is conceal ed when there's
constructive notice of the ownership of Incline TSS,
there's an ACPA that is signed that shows the nmenbers and
t he manager of Incline TSS, and then there's creditors
clains filed, and then in addition to that, Stan's buy-in
I's approved by Wendy show ng the conposition of the
ownership of Incline TSS. Were is the m sstatenent?
Where is the fraudul ent conceal ment? There is no
evi dence of that, Your Honor.

And with respect to the conspiracy, Wendy has
to show a conbi nati on of people who have gotten together
and nmade an inproper agreenent. In Eikel berger vs.
Tolotti, Short vs. Hotel Riviera, the standards are very
clear in our jurisdiction. She has to show an inproper
agreenent that was entered into by people to cause her

danmage.
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Now, | keep com ng back to danage and

causation. They say, oh, these people got together to
allow the ACPAs to be signed, to allow Todd's share of
the debt to be paid by the famly trust. That's not a
fraud. That's not a conspiracy. That was an act that
was done and disclosed. Where is the inproper agreenent
t hat caused danmage?

I[f I go into aiding and abetting, breach of
fiduciary duties or the fraud clains, there is a huge
hole in this case, and we brought it to their attention
when we objected to their 16.1 conputation of danages.

We brought it to this Court's attention when we filed our
notion in limne, and the Court said, |I'mgoing to defer
that and see what cones in.

Vel |, what canme in was nothing, nothing on
damages, and that is an elenment, an indispensabl e el enent
of each claimfor relief alleged by Wendy for which there
is no evidence, and based on that alone, there should be
a 50(a) directed verdict, Your Honor.

THE COURT: Thank you.

MR LATTIN. My I, Your Honor?

MR ROBISON. May | file our brief with the
clerk?

THE COURT: Yes.
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MR ROBISON:. | will provide copies.

THE COURT: What is it?

MR ROBISON. It's just a brief in support of
our 50(a) notion. W get ready for these things
sonet i nes.

MR. SPENCER. W haven't gotten to see it or
respond to it yet.

MR ROBISON:  You don't usually get to respond
after you' ve rested.

THE COURT: Hold on. Let's hear from
M. Lattin.

MR LATTIN.  Thank you, Your Honor. And |
woul d adopt both counsel's argunents relative to damages
and evidence, but particularly | would |ike to make a
notion for directed verdict on behalf of Mke Kinmel,
first of all, and that's Kevin Spencer -- excuse ne --
Kevin Riley. [It's not the first time |I've made that
m stake in this case.

But in any regard, with regard to M. Ki mel,

M. Kinmmel did not becone a trustee -- and he's naned
individually as well, and I would like himto be
di sm ssed on both counts -- but he did not becone a

trustee until January of 2017. At that point in tine

everything, all the ACPAs had been done, all of the other
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actions which they have conpl ai ned of were already

conpleted. He cane in at a point in tinme when basically
there were | awers involved and there was just a
noni toring process, but there has been no evidence
connecting himto any decision, anything, and
particularly when | hear M. Wallace testify about breach
of fiduciary duties, there was no nention of M. Ki mel,
none. And there has been no evidence there has been any
duty breached by M. Kinmmel, and he should not be here.

And then with regard to the fraud clains, and
woul d agai n adopt M. Robison's argunent, but there is
not hing specifically or particularly pled agai nst
M. Kimel involving any decision, |let alone a fraudul ent
deci sion for which he should even be here, and he's just
a gentleman that testified that, you know, he cane in as
a friend of the famly, and there were really no
deci sions made on his watch, and he voted agai nst the
i ndemmi fication, so he's not even hooked into that, and
submitted it to the Court for approval

So with regard to M. Kinmel, | would ask that
he be dism ssed fromthis case individually and as a
trustee.

Wth regard to Kevin Riley, not Kevin Spencer

Kevin Riley was a trustee for a very short period of
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1 tine, fromthe date of death until July 31st of 2013.

2 That was a point in time, again, when they were

3 marshaling the assets, |ooking at the accounting, making
4 an assessnment, but no decisions were being nade.

5 The testinony was that he resigned related to
6 the Bronco Billy's requirenment that the trustees be

7 licensed, so at that point in time his role changed and
8 he becane an accountant. He no longer had a fiduciary

9 duty after the date of resignation. So fromJuly 31st of
10 2013 he did not even have a fiduciary duty to Wendy, so
11  he cannot be held as a matter of |aw responsible under a
12 fiduciary duty responsibility.

13 So | would ask that both -- and he's naned

14 individually as well. So there has been no evidence from
15 Wendy regarding Kevin Riley or Mke Kimel, and with

16 regard to the fiduciary expert who tal ked about breach of
17 fiduciary duties, neither name was nentioned either, but
18 particularly with M. Riley, he did not have a fiduciary
19 responsibility after July 31st of 2013 so as a matter of
20 law cannot be held responsible under the breach of
21 fiduciary duty.
22 So those two gentlemen should not go to the
23 jury, and I would request they be di sm ssed.
24 Thank you.
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1 THE COURT: Thank you.

2 W Il you pause for just a nonment?

3 Ckay, Counsel

4 MR. SPENCER.  Your Honor, it's certainly

5 natural for fiduciaries to want to mnimze what they' ve
6 done, and the reason for that is because they are held to
7 such a high standard, and that high standard requires

8 nuch nore of themthan it does any person on the street

9 ‘inrelation to howthey interact wth each other.

10 Constructive notice is one of those things that
11 fiduciaries do not get the luxury of taking advantage of.
12 Again, they have to tell on thenselves, and they have to
13 disclose and let their beneficiary know that X, Y or Z
14  has happened. So relying upon the beneficiary to go out
15 and do an investigation and | ook here and there and

16 everywhere to see or try and figure things out is not a
17  luxury that they have.

18 | see you closed your laptop, and I'mgoing to
19 refer to that sane section that M. Hosmer-Henner
20 referred to, NRS 163.110. Your Honor asked about whet her
21 a witten dissent was made, but the section 2 is the one
22 that | point Your Honor's attention to now, and that
23 is -- and thisisinrelation to the Stan notion for
24  directed verdict -- "This section does not excuse a
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cotrustee fromliability for inactivity in the

adm nistration of the trust nor for failure to attenpt to
prevent a breach of trust."

On top of that, Your Honor has seen -- we can
bring it up if you need it -- on page 25 of Exhibit 9 --
want to bring that up? -- this is the paragraph -- TJ 31
page 25, section E -- this is the paragraph that requires
"For any period of time where there are two or nore
co-trustees, all of the acts of the co-trustees are to be
governed by the majority vote of the co-trustees.”

And from July 2013 through January of 2017 when
M. Kimel was added as a co-trustee, there were only
two, and it was Todd and Stan, and so their activity,
whatever it was, had to have been approved by both of
them and if Stan didn't agree with sonething Todd did
or, vice-versa, Todd didn't agree with sonmething Stan
did, then they needed to either wite a dissent or they
needed to do sonething about it to stop it, and there's
no evi dence that that happened.

And so when you |l ook at all of that taken
together, and then you turn to the ACPAs, those were
signed by Todd and Stan as co-trustees -- and there were
ot her co-trustees on sonme of them-- and then each of

them as beneficiaries, some of themin other capacities,
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1 but the ACPAs, if Stan wasn't a part of those or didn't
2 agree with those as co-trustee, then you woul d expect

3 that he would stand up and say, hey, we're not doing

4 this, | disagree, and when there were only two of them
5 there wouldn't have been a ngjority. So during this time
6 when there were only two trustees, the mgjority woul d be
7 Todd and Stan, and if the action happened as the ACPAs

8 indicate, it included both of them

9 So to say that Stan was not involved with

10 anything just is not accurate or, better put in this

11 proceeding, to say that there's no evidence of Stan being
12 involved is just not accurate because there is anple

13 evidence both in the trust and in the ACPAs.

14 In addition, as Your Honor indicated or, I'll
15 say, referenced, there were regul ar neetings, regular

16  Monday neetings, and while Stan did not participate in
17 all of them he participated in a bunch of them and

18 decisions were nade in those neetings in that group of
19 people that participated, Stan being a part of those.
20 Stan did not object to the capital calls that
21 were paid out of the famly trust for his individual
22 entity or his separate entity or Todd' s separate
23 entities. O course, the famly trust paid its own
24 capital call, but what I"'mtal king about is where the
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trust paid their interests' capital calls. Didn't object

to that.

They have the burden to show -- once the
al l egation of breach of fiduciary duty is nade and
certainly when evidence is presented that such a breach
occurred or could have occurred, the burden shifts to the
fiduciary to show that the transaction was fair, that the
breach di d not happen

They' re obviously pointing -- the
trustees/respondents are obviously pointing the finger at
Wendy and saying, well, gosh, you just didn't show us.
That's not what she had to do. W have to just say,
| ook, this transaction was breached, show us why it
wasn't, and that didn't occur

Anot her thing that didn't occur, Your Honor, is
Stan coul d have resigned. He never did resign. And if
he di sagreed so much with what was goi ng on, he could
have resigned, just like Kevin Riley did. He didn't do
that, he stayed in as a co-trustee, and then transactions
occurred that he didn't stop, inactivity, no witten
dissent. He's on the hook for those same transactions.

And then, lastly, we have the petition for
reconveyance. There's a suit between -- by Todd agai nst

Stan and then we have, before that, Stan suing Todd for
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breaches of fiduciary duty. That could be said to have

been his standi ng up against Todd for what happened, but
he switched. He settled and then he switched sides, and
the entire trial he's been on the side of Todd, trying to
def eat Wendy based upon the provision that has been at

i ssue here, contingent upon a favorable outconme. And so
he's chosen to be in this position, and if he had not
done that, this trial would have been conpletely
different, and presumably he woul d have been sitting at
our table and we woul d have been fighting Todd and the

ot her co-trustees together, but he settled and he's taken
responsibility for all of the actions that happened
before that by doing that.

THE COURT: \What do you nean he's taken
responsibility for all the actions?

MR. SPENCER. He basically w thdrew -- you
heard t hese petitions have been w t hdrawn, and so now
he's back in the same position he woul d have been in had
he not filed that lawsuit, which is the equivalent of him
taking -- being a part of and taking responsibility as a
co-trustee for all of it.

And so the evidence -- the standard here is no
evidence, and in relation to directed verdict, there's

anpl e evidence that Stan was involved and did nothing to
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2 I"'mgoing to let -- 1"mgoing to now pass the

3 podiumto --

4 THE COURT: Al right. So that's an argunent

5 in opposition to Stan's notion?

6 MR SPENCER:  Yes.

7 THE COURT: As to Todd individually?

8 MR. CONNOT:  Yes, Your Honor.

9 So as to Todd individually, you' ve got a

10 situation where Todd has benefited hinself.

11 THE COURT: He has what?

12 MR. CONNOT: He has benefited hinmself. | nean
13 he's the one who signed the ACPAs both as a trustee and
14 as a beneficiary. He's the one who's profited fromthese
15 transactions where he's on both sides of the transaction.
16 One side of it, he's as a fiduciary. The other side,

17 he's as an individual. He gave unsecured notes to the

18 trust for the 1.5 percent. Jackrabbit capital calls

19 enriched himin his personal position. So | mean you've
20 got that situation.

21 THE COURT: \What about the elenents of the

22 clainms for relief, though? The question for nme is not

23 whether at tinmes in the course of trust adm nistration he
24 was wearing a nontrustee hat, but while wearing that
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nontrustee hat, what evidence shows that, when wearing

that nontrustee hat, he participated in fraud, he aided
and abetted, was part of a civil conspiracy?

MR. CONNOT: The anpl e evidence, Your Honor, at
| east creates questions of fact for the jury regarding
mani pul at ed docunments, orphan signatures, sone of these
docunents that they stated were prepared by Maupin Cox
that were not, but certainly we have orphan signature
pages. W have situations where these docunents, sone of
themin a role as a co-trustee, but others in a role as
an individual. Some of these potentially predate. You
saw the various versions of the indemification agreenent
and, you know, there are at |east questions of fact.

| know M. Hascheff testified to sone degree
that he was involved, but what was Todd's invol venent in
that? That's certainly a question of fact. You' ve seen
t hose issues out there where he did profit as an
i ndi vidual on these sides and did conmt fraudul ent acts,
and | think there's sufficient basis to hold himin as an
i ndividual, and as a trustee it would flow through to his
personal liability as well.

And | can segue to the -- so you've got the
situation where he tells them-- as an owner of

Incline TSS, he's got two roles there. He signs that
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ACPA both as a trustee of the issue trust, as well as in

his role as a beneficiary, as well as in his role as the
manager of Incline TSS. You' ve heard the testinobny even
fromStan that they were msled on that, but certainly
fromWendy. There is evidence in the record, facts that
a jury can nake the determ nation on that there were
fraudul ent representations, conceal nment, failure to

di scl ose the elenents of fraud by Todd Jaksick in various
transactions, but that al one --

THE COURT: And are those set forth with
particularity in the claims for relief?

MR CONNOT: | believe they're set forth, and
to the extent necessary, we would nove to anmend to
conformto the evidence, Your Honor. There certainly has
not been -- there's no notion to dism ss that somehow
these did not conply with Rule 9, Your Honor. There was
a notion to dismiss filed, but in regards to the no
contest clause.

We're at the stage of the pleadings -- we're at
the stage of the litigation now -- to say that those were
not pled with particularity, that was an issue that
shoul d have been raised | ong ago and was not, but in any
event, we would nove to amend to conformto the evidence

because there's nore than anple evidence in the record,

Litigation Services | 800-330-1112
www. | i tigationservices.com

WJ 005563



http://www.litigationservices.com
http://www.litigationservices.com

TRI AL, DAY 10 - 02/28/2019

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

. _ o _ Page 281
both in the docunments, in the deposition testinony that's

been taken throughout this case, but what has come
t hrough the witness stand here in this courtroom over the
| ast several days.

And you get to the situation where it starts to
beconme intertwined. |It's alnost inpossible to separate
fromthe individual versus what he did as a trustee.

And then they want to tal k about the issue of
danmages. You' ve got the Lake Tahoe house, which shoul d
have never been in the issue trust.

THE COURT: Wait. Okay.

MR. CONNOT:  You've got the use of the
i ndemmi fication agreenents in the fashion they' ve been
used. You've got the situation where Todd is issuing
| QUs, not making paynents to the trust at a nom na
interest rate, you've got the Jackrabbit capital calls
where they've enriched thensel ves that needs to come back
to the trust.

THE COURT: You've got to slow down.

MR CONNOT: [|'msorry.

You' ve got the issue of the water rights. They
can debate what that is, but this is not the stage to
judge credibility or weight of evidence, |I nean not at

the Rule 50 stage.
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The damages that flow sinply fromthe breach of

fiduciary duty. | mean, sinply breaching your fiduciary
duty results in damages to soneone separate and apart
fromthose specific elements. Todd's note to the trust,
the Bright Holland transaction.

And to say that sonmehow, if we switch over a
little bit to the statute of limtations, that
recordation is notice to the world, ergo everyone shoul d
be on notice, the purpose of the recordation statute,
Your Honor, is if someone is |ooking at a particular
pi ece of property, if I'mlooking at purchasing that
pi ece of property, if I'mlooking at |oaning someone
funds and taking that property as collateral or
otherwi se, then, yes, | go and | |ook at the recorder's
office and see what's there. You can't utilize that to
say that somehow that's notice to the world to trigger
the statute of limtations. That's already been the
subj ect of a notion for summary judgnment, the factua
questions. You heard the testinony from Stan as to how
they were msled as to what the Incline TSS is.

I''msort of dunbfounded by the argunent that
sonmehow, because Stan signs a rental |ease agreenent in
February of 2013 on behalf of Incline TSS, that that

gi ves himsonme know edge. To me that's the absolute
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contrary. You' ve got a person who thought his father

owned Incline TSS, even after death that his father owned
Incline TSS. Yes, there's an ACPA out there with an

or phan signature page that both Stan and Wendy say, |
don't recall signing it; | signed some signature page,

but it wasn't attached to this ACPA. So they say that
sonmehow the statute of Iimtations has been triggered.

And now as to Mchael Kimmel. M chael Kimel,
as you heard from Stan's testinony yesterday, he wanted
to squeeze Wendy out. He also nade the decision -- yes,
he cane on board in January of 2017. He nade the
decision to join in those petitions and verify, seeking
to have approval of all of these ACPAs, approval of all
the actions and transactions of the trust fromApril of
2013 when Sam Jaksi ck died through the date of those
petitions and then again signed suppl enental petitions
last fall in Septenber.

So you've got a situation where he chose to do
that. He's the one who chose to put hinself out there
and say, |'m seeking approval of all of these
transactions regardl ess of what nay happen. He also
testified he did nothing to investigate what had happened
prior to himbecomng a trustee.

They want to refer to the | anguage of the trust
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whi ch says a successor trustee doesn't have to | ook at

the actions of the predecessor trustee. The only
successor trustee -- the only thing he was a successor
trustee to was perhaps Kevin Riley, and there was a huge
gap of time. There were two co-trustees involved, but
separate and apart fromthat, Your Honor, once again, he
j oi ned seeking approval of every single transaction that
had occurred prior to himassunmng the role as trustee.

THE COURT: So the act of tendering an
accounting prepared by the trust's CPA satisfies each of
the elements for each of the clains for relief that have
been al | eged?

MR CONNOT: Breach of fiduciary duty, aiding
and abetting breach of fiduciary duty, to the extent that
Todd participated in fraud, and civil conspiracy.

Here's the | anguage of the petition, Your
Honor: "Petitioners seek” -- this is signed by M chael
Ki mrel and Todd Jaksick as a verification under oath.
"Petitioners seek" -- and |l egal counsel couldn't do it
wi t hout their input.

THE COURT: So what woul d you have had hi m do?
What would M. Kinmrel have done? He arrives in the case.
It's already in deep dispute. Everybody's |awered up

To conformto his fiduciary duties, what would you have
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had hi m do? a9¢

MR. CONNOT: Either do an entire investigation
of what had occurred if he's going to seek the approva
t hat he sought of all of those prior transactions, resign
or refuse to join in the petition. | mean, he had
several choices, Your Honor, and despite that, despite
that, he chose to seek an order fromthis Court, and this
is specifically what it says, that "Such trust
accountings are all settled, allowed and approved as
filed, including all transactions reflected therein, the
paynment of all trustees, attorney's fees and ot her
prof essional fees."

In addition, the prayer for relief to that very
petition says, "Request an order that the trust
accountings are all settled, allowed and approved as
filed, all of the acts and transactions of the trustees
is disclosed in the trust accountings, including paynent
of all trustee fees, attorney's fees and ot her
prof essi onal fees."

THE COURT: It's 5 o'clock, and you're just
screamng. Let's all stand for a nonent. You're not
scream ng in volume, but in pace.

MR. CONNOT: | apol ogi ze.

(A brief recess was taken.)
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THE COURT: If you'll please be mindful of your

pace.

MR. CONNOT:  Absol utely, Your Honor

In addition, another part of the prayer for
relief in that petition signed by Mchael Kinmrel and Todd
Jaksick, "An order that the agreenents and consents,”
which are the ACPAs we're tal king about, "are al
ratified and approved, and that the trustees are relieved
fromany liability for actions reasonably taken or
reliance on such agreenents and consents."

In addition to what | said before, the choices
that M chael Kimmel had, in addition he could have
[imted it and said fromJanuary 2017 forward. He
didn"t. | mean, he put hinmself in that position. And
i kew se what | said, you know, from Stan's testinony,
that M chael Kinmmel wanted to squeeze Wendy, and | think
that that's sufficient.

As to Kevin Riley, trustee of the BHC Trust,
he's been involved as part of the team failed to
di scl ose, didn't stop Todd. He was involved in the
ACPAs, in fact, even as to the use of the indemification
agreenent, which is, | believe, Exhibit 16, and w t hout
anal yzing what it was. There's testinony that he wasn't

even aware of that indemification agreenent, yet he
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signed off on an ACPA on July 24th of 2013 as a

co-trustee in that regard.

So | think there's nore than sufficient
evi dence as to each of the respondents to survive a
Rul e 50 noti on.

THE COURT: As | sit here, I'mnot sure what
you're going to argue for damages based upon the evidence
presented. | really don't know. I'mtrying to
anticipate how this case has the value that justifies its
energy.

You nentioned i ndemification agreenments, but
as you conpute damages in your argunments, give me a
little nore because |'mreally puzzled by --

MR CONNOT: First of all, you have the
Lake Tahoe transaction and the value of that and what was
done. You've got various versions and situations that
occurred there.

THE COURT: Excuse me for interrupting, but
wal k me through that a little bit because we know t hat
M. Saminitiated the conveyance during his lifetine.
Whether it be for excise tax or credit protection or
based upon faulty advice, whatever, there was an attenpt
to convey that real property away fromthe Jaksick Famly

Trust during his lifetime, so what is the danage you'll
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2 MR CONNOT: | think it's |less about getting

3 away fromthat, and whether it was based on faulty advice
4 or otherw se, everyone assunmed, and presunmably even Sam
5 Jaksick assuned, that Incline TSS was not going to be a
6 situation where it was a Todd Jaksick 100 percent

7 interest, how that was going to be held.

8 You' ve got the repaynment of the funds,

9 according to the indemification agreenment, conme back in
10 the Bright Holland transaction --

11 THE COURT: Wait, wait. [I'mstill thinking

12 about the hone.

13 So the home is worth $18 nmillion, and you're
14 going to be asking for a third, but yet there's alife
15 estate interest, it's not really alife estate, it's a
16  HEMS beneficial interest, but not an actual cash

17 distribution. So do you stand in front of this jury and
18 say the evidence supports a request for $6 mllion to

19 Wendy for the house m schief?
20 MR. CONNOT: Into her subtrust.
21 THE COURT: Ckay. Even though -- okay. |
22 don't want to be a fact finder. |[|'ve got to be carefu
23  how we neasure this.
24 So your cal cul ation of damages on the house,
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you believe that's going to show that Wendy's entitled to

$6 nmllion?

MR. CONNOT: Probably slightly | ess because of
t he out standi ng i ndebt edness.

MR. SPENCER  The net woul d be | ess than that,
$5 million and sonething, but yeah.

And I'msorry to chine in, Your Honor, but we
consider all that to be fraudulent. There's evidence of
swappi ng out pages even on the option agreenent, and so
setting all that aside, the |ack of consideration that
goes back to the famly trust, she would be entitled to
t hat .

THE COURT: kay. What el se?

MR. CONNOT: The indemification agreenents,
the notes that have been put out there, not only the
amount s that have been paid, but the fact of what shoul d
have been a reasonable interest rate on that; the Bright
Hol | and transaction; the Bronco Billy's and the damages
that flow separate fromthat, and ultinately what they
did with those funds in an attenpt to squeeze Wendy out.
| mean, you've got the testinony out there that these
guys were attenpting to squeeze Wendy and breaching their
fiduciary duties at the sane time by an intentiona

mal i ci ous act.
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Puni tive danages, attorney's fees and expenses

that these guys have paid thenselves or at |east the
trust has paid on their behalf.

THE COURT: Hold on. So in settling the jury
instructions, I'mgoing to be asked to approve a punitive
damage instruction?

MR. CONNOT: We're seeking one, Your Honor.

THE COURT: (kay.

MR. CONNOT: Based on breach of fiduciary duty
and the fraud cl ai ns.

THE COURT: (kay.

MR. CONNOT: There's testinmony in the record as
to the value of water rights that are out there. You
know, they can dispute and say what it is, but you've
got -- our argunent is regarding the late disclosure of
that information, but certainly that as well is another
el ement of damages to which she would be entitled to have
in her subtrust, and those funds are not there, Your
Honor. These are funds to which she's entitled to have
in her subtrust, and they're not there.

They' re actions that have been taken breaching
the fiduciary duties, |eaving her high and dry and
destitute, in situations where there's testinony that she

was living in her car for a period of time, couldn't
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afford life insurance. Those are damages --

THE COURT: Health insurance or life insurance?

MR. CONNOT: Health insurance. |'msorry, |
m sspoke.

So all of those categories of damages, Your
Honor, that a jury is entitled to award.

THE COURT: kay.

If you can do it in five mnutes I'mgoing to
have you do it, but if not, we're going to reconvene at
8: 15 tonorrow norni ng.

MR ROBISON:  Five individually or cunul ative?

THE COURT: | was |ooking at M. Hosmner-Henner.

Get started, if you would, please. W' re going
to have to finish these argunents tonorrow norning at
8:15. There's alimt to howfar I'mwlling to go
t oni ght.

MR. HOSMER- HENNER:  Your Honor, you first asked
for some analysis for what standard you're supposed to
use in gatekeeping, and it is a little indefinite under
Rul e 50, but there's the Chowdhry case fromthe Nevada
Suprene Court that says when you fail as a matter of |aw
to present sufficient evidence to sustain verdicts,
that's when a directed verdict can be granted.

And what | heard from M. Spencer was it's not
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up to a beneficiary to figure out what's wong, the

trustees have to tell on thenselves, and so the
beneficiary doesn't have to actually be the one to
establish the claim they should be told about it, but
we're not at that stage of the litigation anynore.

We're at the stage where the jury is going to
be asked to nake a decision, and they have to nake a
deci si on based on sonething, a single act and whet her
that act caused danages and what those danages were.

They still have not been able to pinpoint anything in
this case that Stan did that falls into any of their four
or five clainms for legal relief.

Under the Chowdhry analysis -- | think it's
five -- under the Chowdhry analysis, it was a situation
with the intentional infliction of enotional distress,
and the Court held that as a matter of law, if you only
present evidence of this type of enotional distress, |'m
upset, rather than the severe enotional, that can't go to
the jury in terns of damages or liability.

And what we're saying is, Stan's role in this
case is so narrow and their clains against himare
basically he's a co-trustee so he's liable. The question
we' ve never heard answered is, for what? It can't just

be for trust adm nistration. You can't sue soneone for
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trust admi nistration and say because you're a

co-trustee --

THE COURT: If | take the evidence in the |ight
nost favorable to the nonnoving party and Stan was a
co-trustee between July 1st of -- one of two co-trustees
between July 2013 and January of 2017, why can the jury
not -- |I'mnot foreshadow ng any opinion | mght have,
but can the jury inpute to Stan, as one of two serving
trustees, all trust actions, all trust adm nistration
actions that occurred?

MR. HOSMER- HENNER:  For two reasons, Your
Honor. The first is, go back to this. You still have to
say what that action was and how t hat caused damages to
Wendy. There has to be sonething that occurred during
that time period that they have an objection to that they
can source the evidence damages to. For exanple, the
ACPAs, signing an ACPA doesn't lead to danage. It's the
action that results fromthat ACPA. Four of those ACPAs
relate to the issue trust. Stan's not involved in that.
So there has to be sonething in the famly trust that
Stan did and joined in the exercise of power. They can't
point to sonething that Stan --

THE COURT: \What about the Bronco Billy's

transacti on?
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MR HOSMER- HENNER:  Your Honor, that Bronco

Billy's transaction was sonething that Wendy signed, and
t he noney went back to the famly trust. The only person
who's received noney fromthat -- and there's no contrary
evidence on this, that anyone got noney other than that.
The noney is sitting in the famly trust.

What they object to is the use of those funds
to pay Todd's indemification agreenment, but Stan
objected to the use of those funds to pay the
i ndemmi fication agreenment. There's no evidence that that
noney has gone anywhere, that she sustained any damages,
other than it should have been put back in the famly
trust. Their expert said in his report that noney should
have gone back to the famly trust. It did go back to
the famly trust, and then he testified on the stand
today that nmoney did go back in the famly trust and it
shoul d have gone there.

Their only conplaint is what happened
afterwards with Todd' s indemification agreenent which
Stan specifically objected to, the use of those funds.
Further, Stan even objected to the Bronco Billy's
proceeds, and, again, you can object in witing and then
not be liable to the beneficiaries for joining the

exercise of the powers of the other trustees.
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He objected in witing and he hel d back

400,000, saying | don't think this is right, | think
Wwendy shoul d be equalized, and I'mgoing to keep sone
noney out so she can satisfy her HEMS standard before we
resol ve everything else. So that gets us again to
163.110(1).

163.110(2) is a provision that says "This
section does not excuse a cotrustee fromliability for
inactivity in the admnistration of the trust nor for
failure to attenpt to prevent a breach of trust."

There's no evidence that Stan was ever
i nactive, no evidence that she sustained damages as a
result of sonething Stan did not do. Wth respect to the
failure to prevent a trust, Stan objected in witing and
tried to convince not only his other co-trustees to take
certain action, but tried to convince the trust advisors,
Kevin Riley and the other attorneys, to protect Wendy.
That statute provides a statutory basis to grant this --
basically an immunity fromliability for what Stan did
during that period.

When you go through the list of damages, Your
Honor -- and | want to talk about why -- well, first I'm
going to go through the clains, and then |I'm probably

going to finish up tonorrow norning.
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Fraud. Didn't hear a statenent that Stan

conmitted a fraud. Didn't hear why, who, what, where,
when, nothing. Even if he's responsible for trust

activity, that limts it to the breach of fiduciary duty

claim

Ch, that's what that neans?

THE COURT: That's what this neans
(indicating). | should have told you before trial. Wen

| make this notion, it's like ny finger is on a dial,
sl owing the dial down, please.

MR HOSMER- HENNER: No evi dence of fraud.
There has to be sone evidence, sone pattern, sonme basis
of theory that says Stan msled Wendy in this way. No
evi dence of that.

Ai ding and abetting. There has to be sone
poi nt at which they can say Stan aided and abetted this
person. On what? There's not even that argument, |et
al one evi dence.

Cvil conspiracy. |If anything, Stan disagreed
wi th everyone else, and I'msure the other co-trustees
woul d have liked himto agree. He disagreed, but you
have to have a neeting of the mnds in order to do that.

Wth respect to the breach of fiduciary duty,

that's where NRS 163 really gets into it and his
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1 existence as a trustee.

2 | want to tal k about the damages that they just
3 went through because they have to attach sonething to go
4 back in tinme and show that Stan's liable as a co-trustee,
5 not just for breach of fiduciary duty, but for sonething
6 that caused damages to Wendy.

7 | believe M. Connot said sinply breaching a

8 fiduciary duty results in damages. That's collapsing the
9 theory of the case, Your Honor. You have to have a

10  breach, you have to have causation, you have to have

11 danmmges. There's no way that this jury can award damages
12 for a sinple breach of the fiduciary duty. It has to be
13 tied to sonething.

14 These are the categories of damages they tal ked
15 about. Lake Tahoe, 1'lIl leave a lot of this to ny

16  co-counsel or near-proximty counsel, but there's no

17  appraisal on what the current value of the Tahoe house

18 is. There's no evidence on what the current value of the
19 Tahoe house is. They've failed so shockingly in their
20 ability to prove up danmages that they are just talking
21  about what could be a valuation of the house and turning
22 it over to that jury to make a sob story about Wendy's
23 life, saying she should get sone anount of something. No
24  appraisal, but I'lIl leave that to them because Stan
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wasn't involved in that transaction. He's not the

trustee of the issue trust.

The indemification agreenent. Stan never used
his indemification agreement and objected to the use of
Todd's indemification agreenent. No evidence there.

Todd's IQUs to the trust. Stan didn't issue
QUs, he didn't agree with the issuance of those 1 0QUs or
t he paynent of those 10QUs, and he objected in witing.

Water rights. No evidence of Stan having water
rights. No evidence of water rights transfers to or from
Stan, not hi ng.

The Bright Holland transaction. That's not
even something that's in the trust. Stan is not a
manager of Bright Holland, he's not involved with Bright
Hol l and. That can't be a source of damages for Stan.

The Bronco Billy's transaction. They said that
t hose damages were not really fromthe noney because they
don't have a case to show that the noney actually
shoul dn't have been distributed the way it was. They
said withholding it was a way to squeeze Wendy. Again
Stan objected to that squeeze. He didn't file a
petition, he didn't join the petition, and he certainly
is not liable for that transaction because he w thheld

400, 000 in funds.
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The last thing that is tangentially related to

what they said are Jackrabbit capital calls. That's a
paynent of a capital call on the 25 percent trust
interest. Stan objected to that in Exhibit 38, and he
said the only person whose capital calls should be paid
are Wendy's. That cannot be the basis of sonmeone who
tried -- for liability of soneone who tried to do the
right thing and objected.

These aren't factual issues that are in
di spute. There's nothing on the other side saying Stan
didn't object. There's nothing on the other side saying
t hat Wendy actually did suffer danmages as a result of
what Stan sai d.

This is not an issue where you' re asked to
resol ve a disputed issue of material fact. They've
presented nothing on their side. They haven't inpeached
Stan. They haven't disagreed with what |1've said. They
haven't provided a witness to argue agai nst what he said
happened. They haven't provided a witness to show t hat
our story of the case is wong. They haven't provided
any sort of evidence to show that anything nefarious or
wrong happened as a result of what Stan did.

Probably I'Il have to finish tonorrow, Your

Honor, but | will say there was one indication that what
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1 Stan should have done is to resign as co-trustee of the

2 famly trust. One, that would have nade the situation

3 worse. Two, they are still suing Kevin Riley, who

4 resigned as co-trustee of the famly trust in 2013, based

5 on actions he may or may not have taken in 2013.

6 We know who they're really upset with. W know

7 who their experts tal ked about. W know what their

8 clainms are in this case, but they're not tied to the

9 other defendants that they've just taken a shotgun

10 approach with and thrown cl ains agai nst everyone in this

11 case that are -- well, I'"mgetting a little too

12 controversial -- but everyone they could possibly involve

13 in this case other than the core actors, and that core

14  actor is not Stan, and in fact he objected.

15 So | actually think I can conclude real quickly

16 by saying that one of the things M. Spencer tal ked about

17 was that Stan and Todd reached a settlenment agreenent,

18 but Stan didn't join Todd's position. They revolved

19 their differences in an am cable way, and he seened to

20 indicate that that's the source of liability, that

21  because they settled, all of a sudden he's responsible

22 for what Todd did. That's not legally correct, and even

23 though they may have sone heartburn about Stan sw tching

24 tables, the fact is they are still suing him and that
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settl ement agreement can't be the basis of any source of

damages, prejudice or liability for Stan because it was
entered into after they filed their petition and they've
never anended, and secondly, that's not something that
shoul d have ever been presented to the jury.

THE COURT: | predicted argunents woul d take an
hour an hour and a half ago.

W will reconvene tonorrow norning at 8:15,
and, Counsel, you will have an opportunity to conplete
your argunents then. The jury will cone into the
courtroom at 8:45.

Ms. Reporter, | would Iike a transcript, but
only when you can. Not heroically. Not tonight. Not
tonmorrow if you are witing for us.

Thank you. We will see you in the norning.

(Proceedi ngs adj ourned.)
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STATE OF NEVADA )

) SS.
COUNTY OF WASHCE )

|, PEGGY B. HOOGS, Certified Court Reporter in
and for the State of Nevada, do hereby certify:

That the foregoing proceedi ngs were taken by ne
at the time and place therein set forth; that the
proceedi ngs were recorded stenographically by nme and
thereafter transcribed via conputer under ny supervision;
that the foregoing is a full, true and correct
transcription of the proceedings to the best of ny
know edge, skill and ability.

| further certify that | amnot a relative nor
an enpl oyee of any attorney or any of the parties, nor am
| financially or otherwise interested in this action.

| decl are under penalty of perjury under the
laws of the State of Nevada that the foregoing statenents
are true and correct.

Dated this 10th day of June, 2019.

/sl Peggy B. Hoogs

Peggy B. Hoogs, CCR #160, RDR
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