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S. BRENT VOGEL 
Nevada Bar No. 6858 
Brent.Vogel@lewisbrisbois.com
KATHERINE J. GORDON 
Nevada Bar No. 5813 
Katherine.Gordon@lewisbrisbois.com
LEWIS BRISBOIS BISGAARD & SMITH LLP

6385 S. Rainbow Boulevard, Suite 600 
Las Vegas, Nevada 89118 
TEL:  702.893.3383 
FAX: 702.893.3789 
Attorneys for Defendants Kevin Paul Debiparshad, M.D., 
Kevin P. Debiparshad, PLLC d/b/a Synergy Spine and  
Orthopedics, Debiparshad Professional Services, LLC d/b/a  
Synergy Spine and Orthopedics, and Jaswinder S. Grover, M.D., 
Ltd. d/b/a Nevada Spine Clinic 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

JASON GEORGE LANDESS a.k.a. KAY
GEORGE LANDESS, as an individual, 

Plaintiff, 

vs. 

KEVIN PAUL DEBIPARSHAD, M.D., an 
individual; KEVIN P. DEBIPARSHAD PLLC, 
a Nevada professional limited liability 
company doing business as “SYNERGY 
SPINE AND ORTHOPEDICS”, 
DEBIPARSHAD PROFESSIONAL 
SERVICES LLC, a Nevada professional 
limited liability company doing business as 
“SYNERGY SPINE AND ORTHOPEDICS”, 
ALLEGIANT INSTITUTE INC.  a Nevada 
domestic professional corporation doing 
business as “ALLEGIANT SPINE 
INSTITUTE”; JASWINDER S. GROVER, 
M.D.  an individual; JASWINDER S. 
GROVER, M.D.  Ltd doing business as 
“NEVADA SPINE CLINIC”; VALLEY 
HEALTH SYSTEM LLC, a Delaware limited 
liability company doing business as 
“CENTENNIAL HILLS HOSPITAL”, UHS 
OF DELAWARE, INC.  a Delaware 
corporation also doing business as 
“CENTINNIAL HILLS HOSPITAL”, DOES 
1-X, inclusive; and ROE CORPORATIONS I-
X, inclusive, 

Defendants. 

CASE NO. A-18-776896-C
Dept. No. 32 

DEFENDANTS’ REPLY IN SUPPORT OF 
MOTION TO DISQUALIFY THE 
HONORABLE ROB BARE ON ORDER 
SHORTENING TIME  

Hearing Date: September 4, 2019 
Hearing Dept.: 30 
Hearing Time:  9:00 a.m. 

Case Number: A-18-776896-C

Electronically Filed
9/3/2019 1:36 PM
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CLERK OF THE COURT
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COME NOW Defendants, by and through their counsel of record, S. Brent Vogel and 

Katherine J. Gordon, and hereby file their Reply in Support of the Motion to Disqualify the 

Honorable Rob Bare pursuant to N.R.S. 1.235 and Nevada Code of Judicial Conduct (N.C.J.C.) 

Canons 1 and 2 on the grounds that Judge Bare has actual or implied bias or prejudice, and his 

impartiality is reasonably questioned.   

This Reply is made and based on the papers and pleadings on file herein, and such oral 

argument at the time of the hearing on this matter. 

Dated this 3rd day of September, 2019.

LEWIS BRISBOIS BISGAARD & SMITH LLP

By /s/ S. Brent Vogel
S. BRENT VOGEL
Nevada Bar No. 6858
KATHERINE J. GORDON 
Nevada Bar No. 5813
6385 S. Rainbow Boulevard, Suite 600 
Las Vegas, Nevada 89118 
Tel. 702.893.3383 

Attorneys for Defendants Kevin Paul Debiparshad, 
M.D., Kevin P. Debiparshad, PLLC d/b/a Synergy 
Spine and Orthopedics, Debiparshad Professional 
Services, LLC d/b/a Synergy Spine and Orthopedics, 
and Jaswinder S. Grover, M.D., 
Ltd. d/b/a Nevada Spine Clinic

P.App. 1155



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

4813-5477-2131.1 3 

LEWIS
BRISBOIS 
BISGAARD 
& SMITH LLP 
ATTORNEYS AT LAW

MEMORANDUM OF POINTS AND AUTHORITIES 

I. INTRODUCTION  

Plaintiff Mr. Landess appears to have written the Opposition to this Motion to Disqualify.  

The Opposition is replete with personal attacks against Dr. Debiparshad’s counsel rather than 

cogent legal argument, which is at odds with the professional and cordial dealings defense counsel 

has had with plaintiff’s counsel throughout the litigation. Counsel understands that Mr. Landess is 

likely embarrassed by his distasteful statements to Mr. Dariyanani, but the vitriol expressed in his 

Opposition goes beyond what is reasonable and is unprofessional. The Opposition is also full of 

misquotes and misstatements of the law and record in an apparent effort to distract this Court from 

the actual issue before it.  That is, that Judge Bare’s actions clearly demonstrate actual or implied 

(i.e., perceived) bias in favor of Plaintiff or his counsel to Dr. Debiparshad’s detriment. 

Mr. Landess’ Opposition glosses over the obvious and ignores Judge Bare’s unequivocal 

statements: 

  THE COURT: Okay. Well, that gives me further 

context, as to where I'm going with this at this point. And I've 

got to say, Mr. Jimmerson. This comes to exactly what I would 

expect from you, and if I say something you don't want me to 

say, then you stop me. Okay. But what I would expect from you, 

based upon all my dealings with you over 25 years, and all the 

time I've been a judge too, is frank candor -- just absolute frank 

candor with me as an individual and a judge. It's always been 

that way. You know, whatever word you ever said to me in 

any context has always been the gospel truth. 

   I mean, without, you know, calling my colleagues, lawyers 

that worked with me at the bar, or my wife as testimonial witnesses, 

I've told all those people many times about the level of respect 

and admiration I have for you. You know, you're in -- to me, 

you're in the, sort of, the hall of fame, or the Mount 

P.App. 1156
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Rushmore, you know, of lawyers that I've dealt with in my 

life. I've got a lot of respect for you. So I say that now because I 

think what you're really saying doesn't surprise me. And I think 

what you're really saying is -- and again, interrupt me anytime if 

you want -- is, well, in a multi-page exhibit, we just didn't see it. 

 MR. JIMMERSON: That's exactly right, Judge. 

You're 100 percent right. 

 THE COURT: Okay. Well, there you go. And you 

know, nobody is perfect. We all do these things. 

 MR. JIMMERSON: I already said I was mad at myself. 

 THE COURT: I know. You did say that.1

There is no need to go over all the additional evidence of potential/perceived bias set out in 

the Motion as any litigant standing in Dr. Debiparshad’s shoes after hearing these statements from 

the trial judge would be extremely concerned that they are not getting a fair trial.  Indeed, Dr. 

Debiparshad states as much in his affidavit.  Judge Bare’s comments would clearly cause a 

reasonable person, in this case Dr. Debiparshad and his counsel, to question his impartiality in this 

case. Judge Bare is a very good and hard working judge, but these comments, along with all the 

other evidence set out in the Motion, went too far.  Therefore, disqualification and reassignment to 

another judge is necessary pursuant the N.C.J.C., and applicable case law.  

II. 

LEGAL ARGUMENT 

A. Applicable Law Regarding Disqualification 

Plaintiff’s Opposition claims the Motion for Disqualification was “untimely” as it wasn’t 

filed 20 days before trial or 3 days before pretrial matter. (Opposition at 19:1-5).  This is a 

ludicrous argument that ignores the fact grounds for disqualification can arise at any time, 

1 See Trial Transcript, Day 10, pp. 178-79, attached as Exhibit “A” to the Motion (emphasis 
added). 

P.App. 1157
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including during trial.  That is case here. 

Plaintiff cites to Oren v. Dept. of Human Resources, 113 Nev. 593 (1997) overruled by 

Towbin Dodge, LLC v. Eighth Jud. Dist. Ct., 121 Nev. 251 (2005) for the proposition the Motion 

was untimely.  First, both cases dealt with a pretrial Motion to Disqualify, not one where the clear 

bases for disqualification arose during trial.  Second, and more importantly, Towbin’s actual ruling 

applies to the facts of this case.  In Towbin the Nevada Supreme Court looked to federal law in 

addressing the timing of Motions to Disqualify and unequivocally stated “We conclude that the 

federal procedure provides a convenient method for enforcing Canon 3E in situations when N.R.S. 

1.235 does not apply. Thus, if new grounds for a judge's disqualification are discovered after 

the time limits in N.R.S. 1.235(1) have passed, then a party may file a motion to disqualify 

based on Canon 3E as soon as possible after becoming aware of the new information.” Id. at 

260. (Emphasis added.)  In this matter the Motion was timely and properly filed. 

Plaintiff next argues the Motion was untimely because Dr. Debiparshad took the time to set 

out the background and context of Judge Bare’s rulings going back to early in the case.  Plaintiff 

seems to ignore the fact that context and a relevant procedure history are required to demonstrate 

the grounds for such a Motion.  It appears Plaintiff is arguing that the Motion should have been 

filed sooner and a litigant only gets one bite at the apple after any perceived bias.  If that were the 

case there would never be grounds for a Motion to Disqualify.  Dr. Debiparshad went to great 

lengths to set out the multiple bases for the Motion which ultimately culminated with Judge Bare’s 

statements about Mr. Jimmerson being on the Mt. Rushmore of attorneys in his eyes and the 

improper grant of a Mistrial.  It was at that point where the threshold was crossed and a clear basis 

for a Motion to Disqualify was established. See Ibara v. State, 127 Nev. 47 (2011) citing PETA v. 

Bobby Berosini, Ltd., 111 Nev. 431 (1995), overruled on other grounds by Towbin Dodge, LLC v. 

Dist. Ct., 121 Nev. 251 (2005) (“Ultimately we must decide ‘whether a reasonable person, 

knowing all the facts, would harbor reasonable doubts about [the judge's] 

impartiality.’”)(Emphasis added.)   

This Motion was not brought lightly.  One assumes that Judge Bare would like to take back 

some of his statements, but the bell cannot be unrung.  The actual or perceived bias is permanently 

P.App. 1158
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in the record and it is Defendants’ burden in bringing this Motion to set out the pertinent facts for 

this Court. 

Plaintiff’s reliance on City of Las Vegas Downtown Redevelopment Agency v. Hecht, 113 

Nev. 632 (1997) is also misplaced.  As an initial matter, the Court in Hecht was operating under 

the old Code of Judicial Conduct, which was replaced in 2010.  Second, the issues involved in 

Hecht were related to statements made during the judicial election process. (“The facts presented 

in the case at bar do not rise to anything near the level warranting Justice Young's disqualification. 

The comments made by Justice Young were off-the-cuff remarks made during an election 

campaign;”) Id. At 636.  Third, Judge Bare’s comments about Mr. Jimmerson are not the only 

evidence of actual or perceived bias set out in the Motion. 

Front and center in N.C.J.C. 2.11 is the maxim “A judge shall disqualify himself or herself 

in any proceeding in which the judge’s impartiality might reasonably be questioned…”  Dr. 

Debiparshad’s Motion sets out several factual points that cumulatively demonstrate that a 

reasonable person would question impartiality.  It may be that Judge Bare can be impartial or feels 

he has been impartial.  That, however, is not the standard.  The standard is an objective one.   

The Nevada Supreme Court stated in Ybarra v. State, 127 Nev. 47 (2011): 

The NCJC "provides substantive grounds for judicial 

disqualification." (citation omitted). Two provisions are relevant 

here. First, NCJC Cannon 2A provides that "[a] judge shall respect 

and comply with the law and shall act at all times in a manner that 

promotes public confidence in the integrity and impartiality of the 

judiciary." Commentary accompanying that provision explains that 

"[t]he test for appearance of impropriety is whether the 

conduct would create in reasonable minds a perception that 

the judge's ability to carry out judicial responsibilities with 

integrity, impartiality and competence is impaired." Second, 

NCJC Canon 3E provides that "[a] judge shall disqualify himself . . 

. in a proceeding in which the judge's impartiality might reasonably 

P.App. 1159
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be questioned," although none of the specific grounds for 

disqualification enumerated  in that Canon apply here. Both 

provisions address the importance of impartiality. (Emphasis 

added.) 

It is also important to reiterate that a judge has a duty to uphold and apply the law, and to 

perform judicial duties fairly and impartially.  N.C.J.C. 2.2  “Confidence in the judiciary is eroded 

if judicial decision making is perceived to be subject to inappropriate outside influences.”  Id. at 

Cmt. 1.  Thus, actual impartiality need not be show, but rather perceived partiality is justification 

for disqualification. 

“A judge shall act at all times in a manner that promotes public confidence in the 

independence, integrity, and impartiality of the judiciary and shall avoid impropriety and the 

appearance of impropriety.”  N.C.J.C. 1.2.  The appearance of impropriety occurs whenever “the 

conduct would create in reasonable minds a perception that the judge violated the Code or 

engaged in other conduct that reflects adversely on the judge’s honesty, impartiality, temperament, 

or fitness to serve as a judge.”  Id. at Cmt. 5.  Here, the cumulative effect of Judge Bare’s actions 

culminating in the “Mt. Rushmore” and “gospel truth” comments raises—and surpasses—the 

reasonable perception of impartiality. 

To avoid even the appearance of impropriety, a Nevada judge “shall disqualify himself or 

herself in any proceeding in which the judge’s impartiality might be reasonably questioned…”  

N.C.J.C. 2.11(A).  “Whether a judge’s impartiality can reasonably be questioned is an objective 

question that this court reviews as a matter of law using its independent judgment of the 

undisputed facts.”  City of Las Vegas Downtown Redevelopment Agency v. Eighth Judicial Dist. 

Court, 116 Nev. 640, 644, 5 P.3d 1059 (2000).   

The judge’s actual impartiality or bias is not the issue.  People for the Ethical Treatment of 

Animals v. Bobby Berosini, Ltd., 111 Nev. 431, 438, 894 P.2d 337 (1995)(overruled on other 

grounds by Towbin Dodge, LLC v. Eighth Judicial Dist. Court, 121 Nev. 251, 112 P.3d 1063 

(2005)).  Instead, the Court must decide “whether a reasonable person, knowing all the facts, 

would harbor reasonable doubts about [a judge’s] impartiality.”  Id.  The Nevada Supreme Court 

P.App. 1160
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recognized that “an opinion formed by a judge on the basis of facts introduced or events occurring 

in the course of the current proceedings, or of prior proceedings, constitutes a basis for a bias or 

partiality motion where the opinion displays ‘a deep-seated favoritism or antagonism that would 

make fair judgment impossible.’”  Kirksey v. State, 112 Nev. 980, 1007, 923 P.2d 1102 

(1996)(citing Liteky v. United States, 510 U.S. 540 (1994)).   

Defendants seek disqualification of Judge Bare premised on N.C.J.C. 1.2, 2.2 and 2.11.  A 

reasonable person can easily find that Judge Bare has not acted at all times in a manner that 

promotes public confidence in the independence and impartiality of the judiciary, and he has not 

avoided impropriety or the appearance of impropriety.  Judge Bare’s impartiality is reasonably 

questioned by Defendants based on his exhibited personal bias as set out in the evidence provided 

in the Motion.   

At the very least, Judge Bare’s actions “would create in reasonable minds a perception that 

the judge violated the Code or engaged in other conduct that reflects adversely on the judge’s 

honesty, impartiality, temperament, or fitness to serve as a judge” which constitutes the 

appearance of impropriety according to  N.C.J.C. 1.2.   A reasonable person in Dr. Debiparshad’s 

position would certainly harbor doubts about Judge Bare’s impartiality.  Under these 

circumstances, Judge Bare’s disqualification is appropriate.  

Judge Bare is currently slated to decide the parties’ competing Motions for Attorneys’ Fees 

and Costs related to the mistrial.  Each Motion requests hundreds of thousands dollars in fees and 

costs.  Given the lack of foundation to grant the mistrial in the first place, coupled with Judge 

Bare’s exhibited bias and partiality, whether actual or perceived, Defendants understandably seek 

to disqualify Judge Bare prior to a ruling on the outstanding Motions or in a new trial.  It is critical 

that the outstanding Motions be heard by an impartial and unbiased judicial officer. 

C. Plaintiff’s Request for Attorney’s Fees Should be Denied.

Plaintiff’s countermotion for attorney’s fees and costs is another frivolous overreach.  Dr. 

Debiparshad’s Motion is well founded in the law and the facts and should be granted.   

/ / / 

/ / / 

P.App. 1161
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III. 

CONCLUSION

For the reasons set forth herein, Defendants request the Court grant its Motion to 

Disqualify Judge Bare and reassign this matter to a new Department. 

Dated this 3rd day of September, 2019.

LEWIS BRISBOIS BISGAARD & SMITH LLP

By /s/ S. Brent Vogel
S. BRENT VOGEL
Nevada Bar No. 6858
KATHERINE J. GORDON 
Nevada Bar No. 5813
6385 S. Rainbow Boulevard, Suite 600 
Las Vegas, Nevada 89118 
Tel. 702.893.3383 

Attorneys for Defendants Kevin Paul Debiparshad, 
M.D., Kevin P. Debiparshad, PLLC d/b/a Synergy 
Spine and Orthopedics, Debiparshad Professional 
Services, LLC d/b/a Synergy Spine and Orthopedics, 
and Jaswinder S. Grover, M.D., 
Ltd. d/b/a Nevada Spine Clinic

P.App. 1162
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CERTIFICATE OF SERVICE 

I hereby certify that on this 3rd day of September 2019, a true and correct copy 

of DEFENDANTS’ REPLY IN SUPPORT OF MOTION TO DISQUALIFY THE 

HONORABLE ROB BARE ON ORDER SHORTENING TIME was served by electronically 

filing with the Clerk of the Court, using the Odyssey File and Serve system, and serving all parties 

with an email-address on record, who have agreed to receive Electronic Service in this action.

Martin A. Little, Esq. 
Alexander Villamar, Esq. 
HOWARD & HOWARD, ATTORNEYS, PLLC 
3800 Howard Hughes Parkway, Suite 1000
Las Vegas, NV 89169  
Tel: 702.257.1483 
Fax: 702.567.1568 
mal@h2law.com
av@h2law.com
Attorneys For Plaintiff 

James J. Jimmerson, Esq. 
JIMMERSON LAW FIRM, PC 
415 S. 6th Street, Suite 100 
Las Vegas, NV  89101 
Tel: 702.388.7171 
Fax: 702.380.6422 
jjj@jimmersonlawfirm.com
Attorneys For Plaintiff 

Hon. Rob Bare 
Dept. 32 
Eighth Judicial District Court 
200 Lewis Ave. 
Las Vegas, NV 89155 
COURTESY COPY VIA MESSENGER  

By /s/ Johana Whitbeck
Johana Whitbeck, an Employee of
LEWIS BRISBOIS BISGAARD & SMITH LLP

P.App. 1163

mailto:mal@h2law.com
mailto:av@h2law.com
mailto:jjj@jimmersonlawfirm.com
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OPPS 
JAMES J. JIMMERSON, ESQ. #264 
THE JIMMERSON LAW FIRM  
415 South 6th Street, Suite 100 
Las Vegas, Nevada 89101 
Tel No.: (702) 388-7171 
Fax No.: (702-380-6422 
ks@jimmersonlawfirm.com  
 
Martin A. Little, Esq. #7067 
Alexander Vilamar, Esq. #9927 
HOWARD & HOWARD ATTORNEYS, PLLC  
3800 Howard Hughes Parkway, Suite 1000 
Las Vegas, Nevada 89169 
Tel No.: (702) 257-1483 
Fax No: (702) 567-1568 
mal@h2law.com 
av@h2law.com  
Attorneys for Plaintiff  
 
 

EIGHTH JUDICIAL DISTRICT COURT  
CLARK COUNTY, NEVADA  

 
JASON GEORGE LANDESS, aka KAY GEORGE 
LANDESS, an individual,  
 
                                       Plaintiff,  
vs. 
 
KEVIN PAUL DEBIPARSHAD, M.D., an 
individual; KEVIN P. DEBIPARSHAD, PLLC a 
Nevada professional limited liability company doing 
business as “SYNERGY SPINE AND 
ORTHOPEDICS” DEBIPARSHAD 
PROFESSIONAL SERVICES, LLC, a Nevada 
professional limited liability company doing 
business as “SYNERGY SPINE AND 
ORTHOPEDICS,” ALLEGIANT INSTITUTE, 
INC, a Nevada domestic professional corporation 
doing business as “ALLEGIANT SPINE 
INSTITUTE,” JASWINDER S. GROVER, M.D. an 
individual; JASWINDER S. GROVER, M.D. LTD, 
doing business as “NEVADA SPINE CLINIC.” 
VALLEY HEALTH SYSTEM, LLC a Delaware 
limited liability company doing business as 
“CENTENNIAL HILLS HOSPITAL,” UHS OF 
DELAWARE, INC., a Delaware corporation also 
doing business as “CENTENNIAL HILLS 
HOSPITAL,” DOES I-X, inclusive, and ROE 
CORPORATIONS I-X, inclusive, 
 
                                      Defendants. 

CASE NO.: A-18-
776896-C 
DEPT NO.: 32  
 
Courtroom 3C 

PLAINTIFF’S 
OPPOSITION TO 

COUNTERMOTION 
FOR ATTORNEYS’ 
FEES AND COSTS 

PURSUANT TO NRS 
18.070 

 
 
Date:  9/17/19 
Time: 1:30 p.m. 
 

Case Number: A-18-776896-C

Electronically Filed
9/6/2019 7:32 PM
Steven D. Grierson
CLERK OF THE COURT

P.App. 1168
Docket 81596   Document 2020-29394
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mailto:mal@h2law.com
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Plaintiff Jason G. Landess a.k.a. Kay George Landess (“Plaintiff”), by and 

through his counsel, The Jimmerson Law Firm, P.C. and Howard & Howard 

Attorneys PLLC, hereby submits this Opposition to Defendants’ Countermotion 

for Attorneys’ Fees and Costs Pursuant to NRS 18.070 (the “Opposition”).1 

This Opposition is made and based upon the papers and pleadings on file, 

the memorandum of points and authorities attached hereto, and any oral argument 

the Court may entertain at the time of the hearing on this matter.  

DATED this 6th day of September, 2019. 

      THE JIMMERSON LAW FIRM, PC 

 

      /s/ James J. Jimmerson, Esq.   

JAMES J. JIMMERSON, ESQ. #264 

415 South 6th Street, Suite 100 

Las Vegas, Nevada 89101 

 

HOWARD & HOWARD ATTORNEYS, 

PLLC  

Martin A. Little, Esq. #7067 

Alexander Vilamar, Esq. # 9927 

3800 Howard Hughes Parkway, Suite 1000 

Las Vegas, Nevada 89169 

Attorneys for Plaintiff 

 

                                                           
1 Plaintiff will submit his Reply in Support of his Motion for Attorney’s Fees five days before the 

hearing on this matter in accordance with EDCR 2.20. 

P.App. 1169
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MEMORANDUM OF POINTS AND AUTHORITIES 

I.  INTRODUCTION  

 During the oral argument on Plaintiff’s Motion for a Mistrial and for 

Attorney’s Fees and Costs, the Court explained that it needed further briefing on 

which party was the legal cause of the mistrial.  The Court stated, “In other words, 

what I’m saying is, both sides are practically responsible for what happened. To 

me, the issue remains which side is legally responsible for what happened.”  See 

Exhibit 1 at 72:5-7, a true and accurate copy of the Recorder’s Transcript of Trial-

Day 11, attached hereto (emphasis supplied).  Dr. Debiparshad claims that Plaintiff 

was the cause of the mistrial and seeks attorney’s fees pursuant to NRS 18.070.  

Dr. Debiparshad is wrong and the Countermotion for Attorney’s Fees and Costs 

Pursuant to NRS 18.070 (the “Countermotion”) should be denied. 

 The Court issued the mistrial because Dr. Debiparshad injected race into the 

trial.  The Court specifically stated as follows: 

I do think that this coming together, this perfect storm of 

mistakes, the mistake the Plaintiffs made that I have 

described, the mistake I think that the Defense made in 

interjecting race into the case. I know the Defense 

doesn’t think it’s a mistake because they apparently 

think that the jury can consider whether Mr. Landess 

is a racist or not.2 I have to say that surprises me, but 

                                                           
2 Dr. Debiparshad maintains that the introduction of the Burning Embers email into evidence was 

permissible, arguing, “Defendants’ use of Plaintiff’s Burning Embers email was justified and 

proper as rebuttal character evidence and as an admitted piece of evidence that can be used for 

any purpose.”  Countermotion at 14.  Defendant has offered no legal authority to support this 

P.App. 1170
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wouldn’t be the first time I guess I'll ever be surprised as 

a judge. But I got to say, that surprises me, which will get 

to the second half of my decision, which is still to come. 

But for now, I’m making a specific finding that under 

all the circumstances that I just described, they do 

amount to such an overwhelming nature that reaching 

a fair result is impossible.   

 

Id. at 60:21-61:7 (emphasis supplied).  Indeed, the Court further found that Dr. 

Debiparshad not only injected race into the trial, but did so to persuade the jury to 

give the verdict to Dr. Debiparshad.  The Court stated: 

[I]t seems like the Defense is still taking this position. 

They’re urging the jury to at least in part, render the 

verdict based upon race, based upon Mr. Landess being 

a racist, based upon something that I think is emotional in 

nature. This is an emotional style piece of evidence.  The 

idea, I think fairly and I’m sure the Defense would 

disagree with this, but fairly is give us a verdict. Whether 

it’s reducing the damages or give us the whole verdict, 

because Mr. Landess is a racist. That is impermissible. 

Id. at 62:16-24 (emphasis supplied). 

 As the Court recalls, Dr. Debiparshad’s counsel, not Plaintiff, moved the 

exhibit containing the Burning Embers email (the exhibit was 79 pages long) into 

evidence.  It was Dr. Debiparshad’s counsel, not Plaintiff, that highlighted the 

Burning Embers email before presenting it to the jury.  It was Dr. Debiparshad’s 

counsel, not Plaintiff, that put the Burning Embers email on the ELMO without 

any warning to Plaintiff or the Court that at that moment race was being injected 

                                                           

erroneous contention.  Indeed, the law is to the contrary and does not allow for the use of admitted 

evidence for any purpose. 

P.App. 1171
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into the trial.  See Exhibit 2, at 144-45, and 161-62, a true and correct copy of an 

excerpt of the Recorder’s Transcript of Trial-Day 10, attached hereto.   

It was at the precise moment when Dr. Debiparshad’s counsel put the 

highlighted Burning Embers email on the ELMO that a fair trial was no longer 

possible.  As the Court stated, “I have to say, I agree that, you know, because I 

know from my own experience in watching this happen, I felt my heart sink. 

And I remember thinking, oh boy, and I told you some of the things I 

immediately thought within the first few seconds.”  Exhibit 1 at 65:15-18 

(emphasis supplied).   

Dr. Debiparshad attempts to shift blame for the mistrial on to Plaintiff, 

arguing: 

[Plaintiff]: (1) disclosed the “Burning Embers” email on 

multiple occasions; (2) failed to move, in limine to limit or 

preclude the use of the email; (3) proposed the email in his 

trial exhibit number 56, (4) stipulated to the admission of 

the email into evidence; and (5) failed to object to 

Defendants’ use of the email during the cross examination 

of Mr. Dariyanani. 

 

Countermotion at 17.  Notwithstanding that the foregoing is a gross 

mischaracterization and misstatement of the events, none of these acts or 

omissions Dr. Debiparshad attributed to Plaintiff put the Burning Embers 

email on the ELMO or caused the Court’s heart to sink when the words 

contained therein were presented to everyone in court that day.  It was Dr. 

P.App. 1172
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Debiparshad who injected race into this case and it was Dr. Debiparshad that 

caused the mistrial. 

Dr. Debiparshad’s position is akin to arguing that the Secret Service would 

be the cause of an assassination because it did not take certain precautions that 

could have prevented a shooting.  The argument is preposterous on its face and is 

a naked effort to deflect from his responsibility for injecting race into the trial, 

resulting in the mistrial.  The Court should reject the same and deny the 

Countermotion. 

In addition to denying the Motion because Plaintiff did not cause the 

mistrial, the Countermotion should be denied because Plaintiff certainly did not 

“purposely” cause the mistrial, which is what NRS 18.070 requires to permit an 

award of attorney’s fees and costs thereunder.  Indeed, the Court has found that 

Plaintiff did not know about the content of the Burning Embers email even after it 

was admitted into evidence.  The Court stated, “So now it’s an admitted exhibit. 

At the time of its admission, I’ll go so far as to say that the Plaintiff still at that 

point in time, didn’t know that the item actually was in the exhibit. And when I say 

the item, I mean the actual language of course in question here.”  Exhibit 1 at 

54:18-22.3  Because the Plaintiff did not know of the racial statements contained 

                                                           
3 Dr. Debiparshad’s Countermotion does not challenge this fact and, in fact, characterizes 

Plaintiff’s acts and omissions with regard to the Burning Embers email as “mistakes” and 

“errors.”  Countermotion at 17 (“Plaintiff committed multiple errors which led to the mistrial…”). 

P.App. 1173
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within the Burning Embers email, even after it was admitted, Plaintiff could not 

have “purposely” injected race into the trial and cause the mistrial. 

Finally, Dr Debiparshad’s Countermotion should be denied as it is facially 

defective.  It does not contain: (1) affidavits or other evidence supporting any 

award of attorney’s fees and costs; and (2) does not present the Court with any 

analysis of the factors in Brunzell v. Golden Gate Nat’l Bank, 85 Nev. 345, 349–

350, 455 P.2d 31, 33 (1969), both of which are mandatory prerequisites to an award 

of attorney’s fees and costs.  The Countermotion should be denied. 

II.  LEGAL ARGUMENT 

A. Dr. Debiparshad is Wrong in His Claim that Evidence, Once 

Admitted, May Be Used for Any Purpose 

 

Dr. Debiparshad has repeatedly argued that he was permitted to use the 

Burning Embers email because, as admitted evidence, it could be used for any 

purpose.  In his Countermotion, he states, “Defendants’ use of Plaintiff’s Burning 

Embers email was justified and proper as rebuttal character evidence and as an 

admitted piece of evidence that can be used for any purpose.”  Countermotion at 

14.  However, he fails to provide any legal authority to support this position (and 

he has failed to do so in every brief he has made this argument).  For this reason 

alone, the Court should reject it.  See Otak Nevada, L.L.C. v. Eight Jud. Dist. Ct., 

129 Nev. 799, 807 n. 6, 312 P.3d 491, 497 n. 6 (2013). 

P.App. 1174
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Furthermore, the Court should reject this argument because it is wrong.  

Evidence, once admitted, even if it is admitted without objection, may only be used 

insofar as it does not create “plain error” and may only be used as far as it has 

probative value.  As explained in McCormick On Evidence, “[A] failure to make 

sufficient objection to incompetent evidence waives any ground of complaint as to 

the admission of evidence.  This generalization is subject to the ‘plain error’ rule…. 

The fact that it was inadmissible does not prevent its use as proof so far as it has 

probative value.”  McCormick on Evidence, § 54 (7th ed. 2013).4 

As the Court knows, Nevada recognizes the plain error rule.  In Landmark 

Hotel & Casino, Inc. v. Moore, 104 Nev. 297, 299, 757 P.2d 361, 362 (1988), the 

Nevada Supreme Court stated, “Even if this issue were raised for the first time on 

appeal, insists Landmark, granting Wilgar and Horton’s NRCP 41(b) motions was 

plain error, which this court may consider even in the absence of an objection 

below if it is so substantial as to result in a miscarriage of justice.”  Id.; see, also 

Lioce v. Cohen, 124 Nev. 1, 19, 174 P.3d 970, 982 (2008) (“the district court shall 

first conclude that the failure to object is critical and the district court must treat 

the attorney misconduct issue as having been waived, unless plain error exists.”).5 

                                                           
4 The Nevada Supreme Court has repeatedly relied on McCormick On Evidence in rendering its 

decisions.  See, e.g., Roever v. State, 114 Nev. 867, 963 P.2d 503 (1998); Thomas v. Hardwick, 

126 Nev. 142, 231 P.3d 1111 (2010); Richmond v. State, 118 Nev. 924, 59 P.3d 1249 (2002). 
5 Defendants’ counsel understands the limitation on the use of admitted evidence.  Their appeal 

of the denial of the motion for a new trial in Zhang v. Barnes, No. 67219, 2016 WL 4926325 

(Nev. 2016) confirms the same.  Despite consenting to the admission of inadmissible insurance 

P.App. 1175
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The Court should find, consistent with the foregoing authority, that admitted 

evidence may not be used for any purpose as Defendant claims.  To hold otherwise, 

would invite rampant misuse of evidence inadvertently admitted by consent 

without remedy or relief.  The law does not allow for such miscarriage of justice. 

B. Dr. Debiparshad Injected Race into the Trial and Caused the 

Mistrial 

 

The Court rightly observed that Defendant improperly injected race into the 

trial through his counsel’s use of the Burning Embers Email.  In so doing, 

Defendant caused the mistrial. 

For the purpose of determining the “legal cause” of a mistrial, the relevant 

line of inquiry is was it reasonably foreseeable that the Court would declare a 

mistrial due to the injection of such racially-inflammatory material into the jury’s 

deliberations.  The Nevada Supreme Court has defined proximate cause as “‘any 

cause which in natural [foreseeable] and continuous sequence, unbroken by any 

efficient intervening cause, produces the injury complained of and without which 

the result would not have occurred.’” Goodrich & Pennington Mortg. Fund, Inc. 

                                                           

information into evidence, Defendants’ counsel argued that the prejudice caused thereby required 

granting a new trial.  The Nevada Supreme Court agreed that such evidence could potentially 

cause sufficient prejudice to necessitate a new trial, but affirmed the district court’s decision 

because the exhibit in question was not contained within the appellate record and the Supreme 

Court could not fully assess the prejudice. 

P.App. 1176
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v. J.R. Woolard, Inc., 120 Nev. 777, 784, (2004), quoting Taylor v. Silva, 96 Nev. 

738, 741 (1980).6 

All of the acts or omissions of Plaintiff were not, “operating alone,” 

sufficient to cause the mistrial.  Nothing Plaintiff did put the Burning Embers email 

before the jury, or otherwise injected race into the Trial. That was Dr. 

Debiparshad’s counsel and Dr. Debiparshad’s counsel alone.  Because Defendants’ 

counsel is charged with knowing that injection of race is improper, the conscious 

decision to introduce the Burning Embers email requires the Court to find that Dr. 

Debiparshad’s counsel caused the mistrial, not Plaintiff.  “Everyone is presumed 

to know the law, and this presumption is not even rebuttable[.]”  See Smith v. State, 

38 Nev. 477, 481 (1915). That particularly applies to officers of the court.  Pray v. 

                                                           
6 This definition is consistent with the universal meaning and understanding of “but for cause,” 

which is defined as “The cause without which the event could not have occurred.”  Black’s Law 

Dictionary (10th ed. 2014).  Other Nevada Supreme Court authority further confirms that the key 

determination when facing the prospect of multiple causes of an injury is whether the cause 

“operating alone, would have been sufficient to cause the injury.”  See Johnson v. Egtedar, 

112 Nev. 428, 435, 915 P.2d 271, 276 (1996) (emphasis supplied); see, also, Anthony Lee R. v. 

State, 113 Nev. 1406, 1415, 952 P.2d 1, 7 (1997) (“In saying that substance abuse and other 

similar problems cannot be said to be a legal cause of criminal misconduct, we must note that the 

concept of “cause” is a broad one indeed and that in certain contexts it could be said that drug 

abuse “caused” a crime in the sense that “but for” drug abuse a given crime would not have been 

committed. William C. Burton's Legal Thesaurus 65–66 (1980) gives such diverse meaning to 

the verb “cause” as “contributed to,” “bring about,” “engender,” “foment,” “give occasion for,” 

“incite,” “influence,” and “stimulate.” Strictly speaking then, it may not be entirely accurate to 

make the blanket statement that drug abuse cannot be the cause of criminal acts because drug 

abuse may very well contribute to, give occasion for or influence criminal activity. Still, we stand 

by our statement that, as a matter of law, the cause in fact of criminal conduct, as stated in the 

text, is the free-will decision of the juvenile offender, cause in fact being “that particular cause 

which produces an event and without which the event would not have occurred.” Black’s Law 

Dictionary 201 (5th ed.1979).”). 

P.App. 1177
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State, 114 Nev. 455, 458 (1998).  Ms. Gordon is a partner at her firm, not a first-

year associate.  She knew that that evidence was radioactive. That is why she and 

Mr. Vogel were so, in their words, “careful” before presenting it to the jury.  She 

is thus charged with knowing that the use of racially-charged evidence to influence 

a jury in any type of case, criminal or civil, is universally condemned. See 

Flanagan v. State, 109 Nev. 50, 53 (1993); Born v. Eisenman, 114 Nev. 854, 862 

(1998). 

C. Plaintiff Did Not Purposely Cause the Mistrial 

Notwithstanding that Defendant was the cause of the mistrial, the Court 

certainly cannot conclude that Plaintiff “purposely” caused the mistrial.  As the 

Court has already found, Plaintiff did not know about the content of the Burning 

Embers email even after it was admitted into evidence.  The Court stated, “So now 

it’s an admitted exhibit. At the time of its admission, I’ll go so far as to say that the 

Plaintiff still at that point in time, didn’t know that the item actually was in the 

exhibit. And when I say the item, I mean the actual language of course in question 

here.”  Exhibit 1 at 54:18-22.  Because the Plaintiff did not know of the racial 

statements contained within the Burning Embers email, even after it was admitted, 

Plaintiff could not have “purposely” injected race into the trial and cause the 

mistrial.  Thus, the Court should deny the Countermotion. 

… 

P.App. 1178
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D. The Countermotion Fails to Include the Requisite Evidence and 

Brunzell Analysis for an Award of Attorney’s Fees and Costs 

 

In addition to denying the Countermotion for the reasons listed above, the 

Court should find that the Countermotion is facially defective7 and deny the same.  

First, Dr. Debiparshad fails to include any affidavit or other evidence that is 

required to accompany a motion for attorney’s fees and costs. See NRCP 

54(d)(2)(B) (requiring motions for attorney fees to be supported by counsel’s 

affidavit swearing that the fees were reasonable and actually and necessarily 

incurred); O’Connell v. Wynn Las Vegas, LLC, 134 Nev. Adv. Op. 7, 429 P.3d 

664, 673 n. 6 (Nev. App. 2018) (“[I]n addition to any other potential evidence the 

district court may consider, O’Connell and other parties should provide district 

courts with affidavits or verified pleadings when seeking attorney fees awards.”).  

Likewise, the Countermotion fails to include any analysis of the Brunzell factors, 

which is required for the Court to issue an award of attorney’s fees and costs.  Id.  

As such, the Countermotion should be denied. 

… 

                                                           
7 Dr. Debiparshad’s Countermotion for attorneys’ fees and costs is frivolous because the 

Defendant is the person responsible for causing the mistrial.  He is the legal cause.  See NRS 

18.070.  The superficial and vacuous nature of the countermotion is further highlighted by the 

absence of any affidavit or declaration, or legal analysis, that is required under Brunzell v. Golden 

Gate Nat’l Bank, 85 Nev. 345, 349–350, 455 P.2d 31, 33 (1969). Any effort, now, to cure this 

fatal flaw by Defendant in his Reply to his Countermotion should be stricken by the Court, 

because of the unfair prejudice it imposes upon the Plaintiff, and because the Plaintiff has no 

opportunity to further Reply to Defendants’ Countermotion. 
 

P.App. 1179
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III.  CONCLUSION 

For the reasons articulated herein, the Court should find that Dr. 

Debiparshad caused the mistrial and deny the Countermotion. 

 DATED this 6th day of September, 2019. 

      THE JIMMERSON LAW FIRM, P.C. 

 

      /s/ James J. Jimmerson, Esq.   

JAMES J. JIMMERSON, ESQ. #264 

415 South 6th Street, Suite 100 

Las Vegas, Nevada 89101 

 

HOWARD & HOWARD ATTORNEYS, 

PLLC  

Martin A. Little, Esq. #7067 

Alexander Vilamar, Esq. # 9927 

3800 Howard Hughes Parkway, Suite 1000 

Las Vegas, Nevada 89169 

 

Attorneys for Plaintiff 

  

P.App. 1180



  

 

12 

   1 

   2 

   3 

   4 

   5 

   6 

   7 

   8 

   9 

 10 

 11 

 12 

 13 

 14 

 15 

 16 

 17 

 18 

 19 

 20 

 21 

 22 

 23 

 24 

 25 

 26 

 27 

 28 

J
IM

M
E

R
S

O
N

  
 L

A
W

 F
IR

M
, 
P

.C
. 

4
1
5

 S
o
u

th
 S

ix
th

 S
tr

e
e
t,
 S

u
it
e
 1

0
0
, 

L
a
s
 V

e
g
a
s
, 
N

e
v
a
d

a
 8

9
1

0
1

 
T

e
le

p
h

o
n

e
  

(7
0

2
) 

3
8

8
-7

1
7
1
  

  
 -

  
  

F
a

c
s
im

ile
 (

7
0

2
) 

3
8

7
-1

1
6
7
 

 

CERTIFICATE OF SERVICE 
 

 Pursuant to NRCP 5(b), I certify that I am an employee of The Jimmerson 

Law Firm, P.C. and that on this 6th day of September, 2019, I caused to be served 

a true and correct copy of the foregoing PLAINTIFF’S OPPOSITION TO 

COUNTERMOTION FOR ATTORNEYS’ FEES AND COSTS PURSUANT 

TO NRS 18.070, as indicated below: 

 

_X_    by electronic means by operation of the Court’s electronic filing 

system, upon each party in this case who is registered as an 

electronic case filing user with the Clerk; 

      

To the individual(s) or attorney(s) listed below at the address, email address, and/or 

facsimile number indicated below: 

 

S. Brent Vogel, Esq.  

Katherine Gordon, Esq. 

John Orr, Esq.  

Lewis Brisbois Bisgaard & Smith LLP 

6385 S. Rainbow Boulevard, Suite 600 

Las Vegas, NV 89118 

 

Attorneys for Defendants, Kevin Paul Debiparshad, M.D., Kevin P. Debiparshad 

PLLC d/b/a Synergy Spine and Orthopedics,  Debiparshad Professional Services  

d/b/a Synergy Spine and Orthopedics, and Jaswinder S. Grover, M.D., Ltd. dba 

Nevada Spine Clinic 

 

             

   ___/s/ Shahana Polselli                                         _____ 

          An employee of The Jimmerson Law Firm, P.C. 

 

P.App. 1181
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Las Vegas, Nevada, Monday, August 5, 2019 

 

[Case called at 9:10 a.m.] 

THE COURT:  All right.  We're on the record and outside the 

presence of the jury.  On Friday, we did have an off the record discussion 

in the conference room, where I -- and people can make a record, if you 

want.  Any party, any lawyer can make a record as to what we did on 

Friday in the conference room, if you want.  But just to briefly summarize 

it, I indicated that I had concern about the fact that the jury had seen 

Exhibit 56, page 00044, the two-page email dated November 15th of 2016 

from Mr. Landess to Mr. Dariyanani, or at least relevant parts of it.   

And I indicated that I'd be willing to, as an offer, but not 

mandatory, I would be willing to help the parties settle your case, if you 

wanted to or otherwise you all could -- maybe over the weekend or even 

Monday, which is now, spend time trying to figure out if you want to 

settle your case.  And I said that because it appeared to me that you 

know, with the amount of time I had to deal with the issue on Friday, 

which was hours or less, that there was the potentiality of a genuine 

concern that could lead to a mistrial.   

So I said that, you know, one way avoid the practicalities of a 

mistrial, of which one is having a whole new trial again, where we've 

been here for two weeks, you know, you could settle your case.  So let 

me just stop and see.   

Is there anything along those lines that anybody wants to 

do? 
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MR. VOGEL:  No.  We've discussed it with our client and their 

position has not changed. 

THE COURT:  Okay.  All right.  Well then that takes us to the 

next item which is this.  This is a motion for mistrial that looks like it was 

filed last night, Sunday night or came to the Court's attention sometime 

around after 10:00 last night, I think.  And so I saw it for the first time this 

morning and that's why I'm a few minutes late coming in, is because I 

tried to make some sense of the motion.  In other words, I just tried to in 

my mind conceptualize the extent of what was brought up.  And so I did 

that.  Now, I, in general, I see what's in the motion for mistrial from the 

Plaintiffs.   

Is there an opposition that the Defense has to a mistrial at 

this point? 

MR. VOGEL:  No.  We just saw it this morning as well, so we 

would need time to -- 

THE COURT:  Well, I mean as -- do you intend to oppose the 

motion or do you -- 

MR. VOGEL:  Oh, absolutely.  Yes.   

THE COURT:  Okay.  So you oppose the idea of a mistrial? 

MR. VOGEL:  We do. 

THE COURT:  Okay.  All right.  So we have to reconcile that.  

The jury is here.  So that's going to take a little while.  So Dominique, I'd 

like for you to go tell the jury that there's an item that we have to deal 

with and that I do anticipate that's going to take a little while.  So at the 

earliest, I'd ask them to return outside at 10:00. 
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THE MARSHAL:  Okay.   

THE COURT:  All right.  The way I see the situation is that 

really I think there's two essential components to what we need to do 

now, given that the jury is here and there's a pending motion for mistrial.  

I think the first item is to determine whether I would grant or not the 

mistrial itself.  The second item, which I did see in the motion, has to do 

with fees and costs.  I mean you could see that in the title on the motion.  

There's a motion for mistrial and fees/costs filed by the Plaintiffs.   

So my thought is, and I want counsel to weigh in on this 

structural procedural thought and tell me if you agree or disagree with 

my thought.  My thought is I should now hear argument from the 

Plaintiffs and Defendants about whether I should grant the mistrial.  I do 

think that if granted, the other part of the motion, the fees and costs part 

of it is something that would have to wait until another day, because I 

think I -- well, I know I would want to give -- unless the Defense doesn't 

want it, but I'd be shocked if you didn't -- I would give the Defense an 

opportunity to file a pleading relevant to the fees and costs aspect and 

then have a hearing off in the future on that, in the event we got to that 

point of it.   

In other words, I -- you know, I wouldn't say to the Defense 

that now as it relates to fees and costs, you have to handle that right now 

live, when you have a motion than came in at 10:00 Sunday night.  Now, 

that's not to say that I criticize the timing of this.  Actually, the contrary.  I 

want you to know Mr. Little, it's true.  I appreciate that you spent -- 

someone spent time over the weekend putting this thing together, 
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because I'm sure at some point, I'll tell you about my weekend.   

And I'll tell you the ten hours -- ten Saturday and then the -- I 

don't know, probably I had to tone it down or get divorced -- seven 

yesterday that I spent on this myself.  So I have all -- all the items I put 

together I have here, that I did on my own over the weekend.  So I 

certainly anticipated that this Monday morning was going to be 

interesting.  I did invite, in our informal meeting on Friday, I did invite 

trial briefs, I think is what I called it.   

But I certainly invited the idea that certainly lawyers could, if 

they wanted to turn their attention to providing law on the obvious 

issues, you could.  I mean, the issue became apparent late Friday, so -- 

just by operation of the calendar.  You know, you have Saturday and 

Sunday and then here we are.  So it could be that counsel worked on the 

weekend.  Maybe.  Maybe not, you know.  I did.  But that doesn't mean 

you have to.  Sometimes it's good to take a break.   

But anyway, I appreciate the idea that you put that pleading 

together and interestingly enough, somewhere in the neighborhood of 

about 90 percent of it, I came up with on my own.  But the extra 10 

percent, especially one of the cases relevant to the fees and cost aspect I 

hadn't seen before.  So -- but that's left for another day no matter what, 

because again, unless the Defense tells me now you don't want an 

opportunity to file anything, the fees and costs aspect will have to wait.   

So with that, let met just turn it over to counsel.  Any 

comments on anything I've said so far?  Because I'm laying out a 

proposed procedural construct. 
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MR. JIMMERSON:  On behalf of the Plaintiff, you know, I 

know the Court has been accurate in its recitation of events on Friday 

and Friday afternoon and over the weekend.  We did spend collectively, 

Mr. Little and myself and our respective offices, the weekend, hitting the 

books first and then writing a motion yesterday.  And we thought it 

important and appropriate to get in our file yesterday, so that the 

Defense would have the opportunity to read and review and I think we 

served it around 10:30, 10:45 p.m. last evening and also delivered a copy 

to the Court at that time.   

I did want to comment that in terms of making a record, the 

Court placed both sides on notice in the conference room immediately 

afterwards relative to the serious nature of the information that was read 

to the jury, the Court's statement that it was seriously considering a 

mistrial being granted, placing both parties on notice of the same and 

eliciting from each side any response that we or opposing counsel would 

have to the Court's fair comment and observation as to where were at 

after that.   

So I think the Court should be complemented and that both 

sides were given fair notice and opportunity to speak with the Court 

Friday afternoon, after this terrible set of events was put in place to 

respond and to gives our viewpoint and that's where that set.  We went 

to work as the Court noted.  The Court did, too.  And thank you very 

much in terms of the nature of this.  And so there's just a few points that 

we would make without getting too deeply into the weeds.   

First, the caselaw in Nevada as well as elsewhere cited in our 
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motion tells us that -- 

THE COURT:  Well, Mr. Jimmerson, I'm going to interrupt 

you for a reason. 

MR. JIMMERSON:  No, no problem. 

THE COURT:  Sorry. 

MR. JIMMERSON:  Yes, sir. 

THE COURT:  I apologize for the interruption -- 

MR. JIMMERSON:  Uh-huh. 

THE COURT:  -- but you know, I say that to both sides when I 

do it sometimes.  But I'm just asking right now.  I laid out a procedural -- 

MR. JIMMERSON:  Oh, I'm sorry.  Yes. 

THE COURT:  -- roadmap. 

MR. JIMMERSON:  Yes. 

THE COURT:  Where we handle only the motion for a 

mistrial, reserve the fees and costs aspect depend -- of course which 

would be dependent on whether I grant the motion or not -- 

MR. JIMMERSON:  Of course. 

THE COURT:  -- for some other time, to give an opportunity 

to weigh in. 

MR. JIMMERSON:  No -- thank you. 

THE COURT:  So -- 

MR. JIMMERSON:  On that basis, we would agree with that. 

THE COURT:  All right.  Let me ask Mr. Vogel -- 

MR. JIMMERSON:  I think that that -- 

THE COURT:  -- and Ms. Gordon. 
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MR. JIMMERSON:  -- that that needs to be where that's at.  

We need to address this issue now and the fees and costs issue can be 

delayed and give the Defense an even greater opportunity than it's had 

since all of us have been presented with this together.  Thank you, sir. 

THE COURT:  Okay.  Mr. Vogel. 

MR. VOGEL:  Thank you.  Good morning.  We obviously 

spent quite a bit researching as well.  And we do -- we do appreciate you 

taking us back after Court on Friday and going through it and expressing 

your willingness to help try to settle this and expressing your view that 

you know, you felt that things were kind of going Plaintiff's way on this 

case.  We discussed that with our clients and -- 

THE COURT:  Well, I didn't actually say things were going 

Plaintiff's way.  I said that on liability, I think -- you know, okay.  

MR. VOGEL:  Yeah. 

THE COURT:  One thing about it is, we've got to be careful, 

because I want to make sure everybody in the room is going to have 

adequate time to make their record, but I have to make mine, too, 

because I don't want any mystery in the record, okay?  So if you don't 

mind, just have a -- 

MR. VOGEL:  No, no. 

THE COURT:  -- just have a seat, please.  Have a seat, unless 

you want to stand up for about five minutes or more.  Okay, so now it's 

come up a couple times and so, you know, I just liking making a good 

court record.  And anybody can memorialize things that happen off the 

record, including me.  So if anybody wants to memorialize something 

P.App. 1191
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that happened off the record, then the answer, as you know is always 

yes.  You can do that and there's no hurry in doing that.  But at this 

point, it seems like I should memorialize what happened on Friday.   

After the item came up in question -- that is the whole 

chronology of events, which at some point, let's put that all in the record 

again, most likely, that led to the jury now hearing from Ms. Gordon 

reading a couple paragraphs from this email at Exhibit 56, page 44.  I 

offered -- this is -- and so if anybody disagrees with what I say, you're 

welcome to.  You don't have to agree with what I say, if I memorialize 

something.  If you disagree with some description or characterization, 

you're welcome to say I disagree, that's not what happened.  I wouldn't 

be offended.   

But this is what I think happened.  In my mind, I obviously 

recognize the issue.  To me, it was a rather unique issue, one I haven't 

really seen before.  I've been here eight and a half years.  I've declared 

no mistrials, okay?  And so I just felt like well, in my heart of hearts, I 

really am now for the first time since I've been here, truly thinking wait a 

second, there's a genuine issue of potential mistrial in my mind as a 

judge.  And of course, that is magnified, because we've been here 

putting a lot of effort in for a couple weeks, so it's not as though this 

happens on day 1 or day 2.   

So in my mind I'm thinking wow, I need to deal with this.  I 

can tell you that in my mind, too, was the idea that the email itself, as we 

all know and I'm sure we'll talk about, my guess is at least ten times 

sometime today, but I guess the first time will be right now.  You know, 
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the email does reference words, hustling Mexicans, Blacks and rednecks 

and then later talks about the Mexican laborers stole everything that 

wasn't welded to the ground.  And that, I mean immediately, once -- you 

know, it took a few minutes for all this to hit.   

It's not like I knew the pristine, model answer, you know, 

within seconds or even minutes, contemporaneous with Ms. Gordon, 

you presenting this to the jury.  It look a little while for me to process, 

okay, what just happened, how'd it happen.  It's from an admitted 

exhibit.  Dariyanani did put some character style testimony out.  Okay.  

There's no objection.  You know, I mean, it's not as though I had the 

model, you know, A+ bar exam answer ready to go.   

So -- but in my mind, I guarantee you -- I'll tell you the first 

thing that hit me.  We got a woman on the jury named Adleen Stidhum.  

She's African-American.  We gave her a birthday card during the trial.  

We celebrated her birthday during the trial.  We gave her cupcakes with 

the jury and made, I think, a respectful sort of event out of it all.  And so 

the first thing to hit my mind was wow, how could she feel?  And then 

the second thing to hit my mind was, as I recall, Ms. Brazil, who's also 

African-American, served.  I think she served 20 years in the Navy, if I 

recall that correctly.   

And I just thought about, you know, what I said early on in 

my pep talk to the jury, where I talked about the fact that my father 

served in the Army 27 years and he's buried in Arlington.  I think I might 

even have mentioned that I served as a member of the United States 

Army JAG Corps, you know, where I signed up for three years and 
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stayed four and a half, because I was a trial lawyer and it was wonderful 

and I loved it.  And so I -- you know, I espouse all the virtues of serving 

on a jury and what a legitimate call to service this is.   

And it just -- I felt this feeling of illegitimacy and I felt bad.  I 

mean, I felt bad.  So I wanted to have this meeting, because I just felt like 

well, enough of me as a judge, enough of me as an eight and a half year 

judge is comfortable with having to recognize we got a problem.  It's a 

big issue.  And so I want to do, as I've always done, try to handle things 

in a way that make sense.  You know, whether it was my time at the bar 

or here, I always try to do things that make sense.   

You know, whether it was the time that Jack Howard called 

me at 1:00 in the afternoon and told me that he had a lawyer in his office 

who was drunk, who showed up to do a deposition at 1:00 in the 

afternoon on a weekday.  And I went over to Jack's office.  I drove over 

there.  Sure enough, the lawyer there for the deposition was drunk.  

Later found out, high on meth.  But I took that lawyer home and I put him 

on my couch.   

I then called a guy named Mitch Gobiega [phonetic] and I 

said Mitch, can you come on over to my house.  There's something I 

want you to help me with.  He then took that lawyer that day and drove 

him to a place called Michael's House in Southern California, a five-hour 

drive from my house.  That lawyer stayed in rehab for 30 days, made it 

through all that and still today, when I see that lawyer, he and I have to 

spend a moment together and both of us cry.  It's happened ten times 

since I've been a judge.  It's weird.  Because he made it through.   

P.App. 1194
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I don't know why that story came to mind, but I can tell you 

it's the same thing here.  It's that same sense of urgency that there's a 

problem that needs to be dealt with.  So I invited this meeting in the jury 

deliberation room.  And when we were back there, I said look, there is a 

way to avoid the continuing obvious specter of a mistrial and that is 

optional.  Not required.  I even mentioned that I thought the old style 

judges in the old days would get everybody together and say look, you 

need to settle your case, and essentially, almost order it.   

But not my style, because ethically, I can't do that.  A judge 

cannot order you to settle your trial, at least in my view, okay?  But I can 

strongly urge it as something that's practical, that makes sense to do, 

when you know as a judge that there's a serious specter of a potential 

mistrial in the air now.   Especially after two weeks and the obvious effort 

that now would have to be put in doing another trial.  So I -- an optional 

way offered to give my editorial comments along these lines.  And as I 

took it, the lawyers wanted to hear that.   

And I think I even said look, if anybody doesn't want to be 

here or doesn't want to hear these editorial comments, all you need to 

do is ask and there'll be no hard feelings and we'll go off on our 

weekend.  But the -- as I remember it, the lawyers entertained that and I 

hope appreciated it, but at least allowed for it or acquiesced in it or 

wanted it to continue, whichever way you'd like to take it.   

So I said look, as an option, rather than dealing affirmatively 

with the mistrial issue that's in the air now in my view, what we could do 

is I can come in Monday and I'd be willing to sit in the conference room, 
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if it took all day even with the parties.  That is, with the lawyers, Mr. 

Landess and the doctor and you know, the insurance rep or you know, 

the relevant parties to all this and I'd give you my opinion.  I mean, it's a 

jury trial, so I think I can give my opinion as to the evidence I've seen.  

But again, I would only do that if everybody wanted me to.  And so it 

was out there for consideration.   

Now, neither client was in there.  So Mr. Landess wasn't with 

us on Friday and Dr. Debiparshad wasn't there.  So of course we all knew 

that before making any decisions on this, you'd have to consult with 

your clients and then get back.  Over the weekend, actually, one of the 

criticisms of myself I had that really bothered me was I should have set 

up a protocol where we all somehow communicated over the weekend 

on this, but I didn't.  So I -- it put in a position where I knew that first 

thing on Monday morning with the jury here would be this issue.   

But I do -- I respect and understand, if you know -- if -- and 

it's really Dr. Debiparshad.  If he doesn't want to do this, he's the client.  I 

think he makes that decision.  And I have to respect that.  I don't hold any 

bad feelings as to that.  You know, if he wanted to reconsider that, I'd 

give you as much time to talk with counsel as you wanted to here this 

morning right now even, because I think this mistrial issue is a serious 

one that has legitimate merit.  But I won't make the decision on it 

ultimately, of course, until I hear from both sides.   

But in any event, if the parties wanted to, I still would spend 

as much time as necessary going over what I thought the evidence was 

and give an opinion as to what could happen.  With that said, of course, 
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Got only knows what the jury's going to do.  Anybody can give their best 

estimate and then the opposite can easily happen.  But you know, I've 

been sitting here and I have all this.  I don't know, this is probably like 

you know, 20 some pages of my notes of everything that's happened in 

the trial.  Every witness and the highlights of what they've all done.  I 

could share that.   

And in our Friday meeting, I think based upon either 

acquiescence or invitation, the parties did want to hear and I did give a -- 

sort of a -- I think I called it a thumbnail overview or thumbnail sketch of 

things and I said look -- and again, this is an opinion.  And I gave this 

opinion, because I thought perhaps it would foster taking me up on this.  

I said look, my guess is that there's more -- there's enough evidence to 

meet the burden, the preponderance burden on the medical malpractice.  

I'll tell you Dr. Debiparshad, that's what I said to everybody on Friday.  

 In other words, it's not that I disrespect your position or Dr. 

Gold's position.  It's just that if you were to ask me, I would say to this 

point, that the medical malpractice itself, though I'm sure you did the 

best you could and it was well-intended and you didn't do anything 

intentional to try to harm Mr. Landess, but that's not required in medical 

malpractice.  It's just making a mistake that now, unfortunately, causes 

some effect.  And you know, my view is that Plaintiffs would meet that 

burden.  I didn't give all the reasons for that.  I'd be happy to spend time 

doing that, though.   

But I also said that I don't think the Plaintiffs would get the 

home run on their damages.  And this is all given with totally 
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discounting and not considering at all this email, of course.  I took it from 

the perspective of, if the jury didn't hear the email, here's how I would 

evaluate the case.  And I just in a general way said I don't think they're 

going to get the full extent of this stock option item and I further said 

separate from the stock option item, my thought is that the pain and 

suffering wouldn't go on until age 80.   

I don't think the pain and suffering would be more than what 

the time period from the first to the second surgery, really -- what kind of 

pain and suffering you have associated with those months.  Whatever it 

is, six months.  That was my opinion.  So that means that if I were right, 

the jury would find medical malpractice.  They would certainly give some 

damages related to the past medical bills.  They would give some pain 

and suffering for the six month time period on a theory that had it been 

done correctly, he would have healed in six months, like he probably has 

done after the Dr. Fontes surgery.  And that is just my best guess as to 

what would happen.   

I think on the stock part, that's so nebulous, because there's 

so many components that go into that, including could he really work or 

not.  But I just think that it's likely that they wouldn't do much.  They'd do 

some, probably, but not much on the stock option part.  So what's the 

ultimate number?  I don't know.  If I sat down and had a settlement 

conference, if I were able to do that, I'd probably give you a number.  But 

I think that's what would happen.  And that's what I said on Friday, but 

I've magni -- I gave a little bit more now.   

But -- so -- and we left the meeting and I -- you know, I take it 
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that the lawyers talked with their clients.  And so again, no hard feelings, 

if we don't do it that way.  I offered that, because I felt that was a fair and 

reasonable approach to the situation.  And this is -- I guess I'll stop in just 

a second.  The reason -- I think the main practical reason I felt that was I 

un -- if there's one thing I am certain about -- certainly not positive about 

my opinion as to a what a jury may do, but one thing I am absolutely 

certain about and that is that nobody in the room wants to do this all 

over again from the beginning, because that would take some time to 

reschedule the trial, most likely with another department and start all 

over again.   

And I'm sure you get the feel for what that mean to go 

through this whole thing again.  So I felt the, you know, the pain 

associated with that, just from a human perspective, not even to mention 

this idea of the costs, you know, separate from who's responsible and 

would I award costs or not.  If you have a new trial, one thing's for 

certain.  All those costs, all these attorney's fees, all your time, your time 

way from two weeks of your practice, all these experts, my guess is 

they're not going to do it again, unless they're paid again.   

I don't even know what that would be.  Couple hundred 

thousand just in costs alone?  Five hundred thousand dollars in fees and 

costs?  I don't know.  And so I'm thinking, you know, why not do 

something to try to avoid even the potentiality of something like that?  

And that's why I offered what I offered.  So that's it.  I made my record.  

Now we're back to Mr. Vogel as to the -- 

MR. VOGEL:  Yes. 
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THE COURT:  -- conference on Friday. 

MR. VOGEL:  Yes.  Thanks, Judge.  And we appreciate it and  

I -- and I understand your comments on your view on how the evidence 

came in was a took to talk to our clients with.  And that's what we did.  

We talked to them.  We talked to a lot of people.  I talked to, you know, 

much wiser lawyers than I and got their take on it.  We talked to a judge.  

We talked to several people about this.  And we appreciate it.  And 

ultimately, based on all the discussions, our review of the law and 

whatnot, we felt like, look, this is not actually a case for mistrial and that 

we want to go forward.   

That was what we came to.  But yes, we definitely 

appreciated your comments on that and I appreciate your setting out 

how you'd like to handle this right now going forward procedurally, so 

that's all I wanted to say on that point. 

THE COURT:  All right.  Well that takes us then to the -- so I 

guess there's no reason to revisit the idea of potentially trying to settle 

your case? 

MR. VOGEL:  If you'd like, we can talk to our clients, but after 

talking to them this weekend, I don't think that they've changed their 

mind. 

THE COURT:  All right.  Well, we don't know that until you've 

talked to them, right?  So why don't we just go off the record and give 

you a few moments in the conference room.  Do you think that's fair or 

do -- if you don't want to do that, you don't have to.  I'm just -- 

MR. VOGEL:  No -- 

P.App. 1200
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THE COURT:  I said a lot of things that he's heard now that  

he -- 

MR. VOGEL:  Yeah. 

THE COURT:  -- didn't know on Friday, right -- over the 

weekend. 

MR. VOGEL:  We're happy to do it. 

THE COURT:  So who knows what'll happen, right? 

MR. VOGEL:  Right. 

THE COURT:  Okay.  So let's go off the record and you guys 

talk with each other and I'll be here.  Let me know when you want to 

resume, okay? 

MR. VOGEL:  Very good.  Thank you. 

[Recess taken from 9:40 a.m. to 11:05 a.m.] 

THE COURT:  Okay.  We're back on the record. 

Mr. Vogel? 

MR. VOGEL:  Yes, Your Honor.  We had the opportunity to 

discuss.  We'd still like to move forward with the motion, and hopefully 

with the rest of the trial. 

THE COURT:  Okay.  All right.  So the jury's probably back 

now at 10.  So I want to hear this motion.  The only thing I can think 

about, and give me your input, please, counsel, is tell them that it's 

going to be a while, 11:00.  I mean, that's all I can think about at this 

point.  Does anybody have a thought?  Have them report back at 11?   

MR. JIMMERSON:  That should be sufficient time for the 

Plaintiff and Defendant to give them -- give you their views, our views. 

P.App. 1201
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MR. VOGEL:  I agree, Your Honor. 

THE COURT:  Okay.  Well, Dominique, let the jury know that  

-- is it okay if I tell Dominique to tell the jury that everybody in the room 

appreciates their patience, and we're dealing with something that is 

going to take more time, and we'd like to have them come back for an 

update or to come in at 11:00?  Is that okay?  You think that's fair? 

MR. JIMMERSON:  Plaintiff would stipulate to that, Your 

Honor.  I think that's appropriate. 

THE COURT:  Okay.   

MR. VOGEL:  Yes. 

THE COURT:  You know, I've got to do something to -- I want 

to let them know that we respect them. 

So okay, Dominique, let them know that. 

All right.  Plaintiff's motion for mistrial?   

MR. JIMMERSON:  May I please the Court, Your Honor.  The 

reference is made, of course, to Plaintiff's motion for mistrial and for fees 

and costs filed yesterday at 10:02 p.m.  But my argument is not to simply 

regurgitate that, which you have already read, and which the Court has 

already studied over the weekend through the efforts.  It is to highlight 

what we believe to be both the law, as well as the very real practical and 

real setting that we're in, and the consequences that follow. 

Let me begin by saying that the Plaintiff's case is essentially, 

you know, three elements.  First, is to establish the professional 

negligence of the Defendant.  Second, is to demonstrate the causation 

that that negligence caused.  And third, is the damages that proximally 

P.App. 1202
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and reasonably flowed from the negligence of the Defendant upon the 

Plaintiff. 

Towards that end, witnesses have been introduced now for 

two weeks.  Most of the time I would say in terms of allocating time, 

speaking to the liability portion of the case, the medicine that was 

involved, for which we've heard from multiple physicians from the 

Plaintiff; Dr. Harris, Dr. Fontes, and Dr. Herr.  From the Defense, Dr. 

Debiparshad, and Dr. Gold.  So five witnesses who spent a fair amount 

of time on that. 

In terms of the damages separate and apart from the 

testimony of Mr. Landess, Mr. Dariyanani was called Friday morning -- 

last Friday morning, following the completion of Dr. Gold's testimony, to 

speak to two items.  One would be the reasons for his termination, and 

linking causally the -- his inability mentally and physically to perform his 

job to the loss of his employment to establish the basis for which both 

Mr. Landess and Dr. Smith could testify as to the lost wages, past and 

future.  As well as the lost stock options, for which Mr. Dariyanani would 

speak to the value of the stock options at the time of trial, which is now. 

The sequence of events, as reflected in the transcript of last 

Friday, day 10 of trial, reveals that the question that had been asked of 

Mr. Dariyanani was was it difficult for Cognotion, and/or Mr. Dariyanani 

individually to terminate Mr. Landess.  And he answered yes.  And he 

answered, please explain.  And Mr. Dariyanani gave reasons for that, 

both in terms of being satisfied with Mr. Landess' work, that the 

termination was not through any fault or personal fault of Mr. Landess in 

P.App. 1203
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performance, but due to his inability to perform both mentally and 

physically, to make meetings, to be able to withstand the pain that he 

was going under, and that that continued from October 2017 through 

June of 2018, whereupon the necessity of Cognotion to have someone to 

fulfil this responsibility became so apparent and needy that he was -- a 

new associate counsel -- or a new general counsel was found by the 

name of David Kaplan. 

What led to this -- what's being argued by the Defendant as 

to the justification is that Mr. Dariyanani was asked by me a question 

that did not call for in any regard character evidence at all.  The question 

was benign.  The question was did you find it difficult -- or did Cognotion 

find it difficult, or yourself, to terminate Mr. Landess.  And he answered 

yes.  Please explain.  Mr. Dariyanani's response was in some regards 

very responsive to the question; in other regards, nonresponsive to the 

question.  The obligation to move to strike testimony that is 

nonresponsive to the question lies with the Defendant, as well as with 

the Plaintiff.  In the sense, it's a shared responsibility that when a witness 

responds in a way that in part is responsive, in other ways not, the 

Defense certainly has that right and obligation to move to strike that. 

The point in this is just simply first of all, to be accurate in 

terms of the procedural posture of how we got here.  Secondly is to 

reveal that there was no opening of any door by the Plaintiff to character 

evidence.  Indeed, I think a fair statement can be made, and the Defense 

don't argue to the contrary, that there was essentially no character 

evidence offered by the Plaintiff or by the Defendant in this case 

P.App. 1204
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regarding any of the parties, including the Plaintiff and the Defendant 

throughout the case. 

The -- filling in the dates -- filling in the circumstances then 

upon cross-examination, Defense counsel, Ms. Gordon, sought the 

introduction of a group exhibit, 122 page Exhibit 56.  Plaintiff's proposed 

exhibit, not yet admitted, from which she sought to read two or three 

entries from a couple of those emails, of which there was 122 -- 79 

pages.  We have the exhibit here.  I don't want to misstate it.  I thought it 

was 122 pages.  It began at 487 -- I'm sorry, it started at 56-001, and 

completed at 56-079.  So I guess it's 78 pages.  To the extent that I said 

122, that's a mistake.  I guess I was looking at the Bates number on the 

right.  Yeah, it's about 80 pages; 79 pages in length, of which the 

offensive email is marked, as the Court has noted, Exhibit 56-044 and 

045, which 044 being read the second and third paragraphs of that email 

dated Tuesday, November 15th, 2016. 

And the -- and so character was never an issue in this case.  It 

was never introduced by that.  And in terms of character, you typically 

would have, if you were to have character evidence -- and you see that 

more in criminal cases than in civil.  Character evidence really has no 

place in civil cases.  It would be through opinion testimony, or the like, 

which was not offered in this case. 

Now, as to the case law and the circumstances affecting that, 

this Court has already weighed in and supported by the Plaintiff, as to 

the radio activity, or the bombshell nature of this information.  It starts 

with one principle.  While there was, in terms of a time -- temporal time, 

P.App. 1205
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maybe five to ten minutes between Defendant's request for admissibility 

of Exhibit 56, the Plaintiff's granting the same through counsel, 

specifically myself, and the use of the offensive email, the Plaintiff and 

counsel was not aware of the content of this one specific email.   

But more importantly as to the legal principle, the use of 

inadmissible evidence, even though admitted through inadvertence, 

mistake, or accident for an improper purpose is clearly improper, wrong, 

and should not occur.  And the case law from the Nevada Supreme 

Court, as well as several other courts we've cited is very clear.  The 

Court's own research revealed the same. 

The other part of it is is that the -- both the Nevada Supreme 

Court and other cases have held that information, or evidence, or 

comments about race, in particular, are very much explosive, very much 

bomb-like, and are not capable of being reversed by curative instruction.  

And that I think is very clear from several cases in several courts 

throughout the United States.  And that is exactly what was done here.   

Respectfully, the Defense had in mind specifically this 

examination.  They sought the admission of Exhibit 56.  They had this 

particular email at their fingerprints.  They prepared to read it.  And they 

placed it onto the ELMO with highlighted language, with the intent of 

exposing that language to the jury.  You know, it's almost as if in cross-

examination the question is more important than the answer, because 

the question is what creates the prejudice that cannot be undone, and 

which it was effective here.   

Furthermore, the question is truly a non sequitur.  It was truly 

P.App. 1206
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irrelevant to the testimony of Mr. Dariyanani.  The nonresponsive words 

of he's a beautiful man, as well as having he's both good and 

[indiscernible], that and flawed, giving a balanced view, would be -- 

would not be the predicate for which to introduce such prejudicial 

examination and the use of materials that are so prejudicial.  I would say 

as a footnote to this Court, as already stated on Friday of last, that were a 

motion in limine submitted by the Plaintiff to the Court, or vice-versa 

where the roles were reversed and the Defense were to seek a motion in 

limine to preclude the use of the information on either side, the Court 

would have granted the same -- or likely have granted the same.  And 

that clearly is the case here.   

The premeditated nature of this examination by the 

Defendant is clear.  And it's -- it cannot be reasonably argued to the 

contrary that the Defendant did not understand the radioactive nature of 

the material that they were going to introduce in front of the jury, 

recognizing that our jury is racially diverse, both in terms of African-

Americans, as well as Hispanic jurors, which there are two of each, out of 

only eight regular jurors, plus two alternates.  And I could be missing 

other overtones.  But those were the four most obvious. 

And so the impact of the -- 

THE COURT:  Which four do you think? 

MR. JIMMERSON:  Well, I believe that for African-Americans, 

Juror Number 2, Ms. Brazil, and Juror Number 5, Ms. Stidhum, are 

African-American women.  And I believe that Juror Number 4 and Juror 

Number 6, Ms. Asuncion and Mr. Cardoza are both Hispanics.  

P.App. 1207
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THE COURT:  Cardoza is number 7, but okay. 

MR. JIMMERSON:  Is he 7?  I thought he was 6.  I'm sorry, I 

thought he was 7.  You're right; he is 7.  Thank you.  He is 7. 

THE COURT:  I just want to make sure.  I mean, obviously, 

I've already said as to Ms. Brazil and Ms. --  

MR. JIMMERSON:  No, no.  But I will confirm --  

THE COURT:  I didn't think about that.  

MR. JIMMERSON:  Ms. Asuncion is Juror Number 4. 

THE COURT:  Okay. 

MR. JIMMERSON:  And Mr. Cardoza is Juror Number 7. 

THE COURT:  Right.   

MR. JIMMERSON:  And the case law is also explicit that a 

curative instruction is in most cases insufficient and not capable of 

undoing the harm and prejudice that's occurred to a party, in this case, 

the Plaintiff.  

May I ask of you, Judge, that your recognition of that, and 

your, you know, heroic effort to try to save this was noted on Friday 

afternoon.  But my point about the cementing of the prejudice is also 

accentuated by the fact that two and a half days have passed.  You know, 

if this were on a Tuesday, and you were here Wednesday morning, it'd 

have a better chance at least in temporal terms, to reverse the prejudice 

that occurred.  Here, the jury went home, and 72 hours have passed.  

And we're back together now on Monday morning.  But that worsens an 

already ugly and prejudicial and irreversible sort of offense.   

And the other aspect of it, I would just say is -- it calls upon 

P.App. 1208
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all of our common collective experience.  And I call that upon opposing 

counsel as well.  We all have practiced law for extended periods of time.  

We all have had life experiences that affect our being, and affect our 

behavior, and our intellect, and our view of the world.  In the courtroom 

we've had many, many experiences that would guide us to our behavior 

that we hope is appropriate and reasonable, and certainly ethical, and 

within the rules.   

And for the reasons that the Court noted in eight and a half 

years of the judicial experience of this Court, and my many years of 

experience, and opposing counsel's many years of experience, this is 

unprecedented in the sense of the extraordinary way in which a 

prejudicial piece of evidence that had no business ever to be admitted, 

and certainly, no business to ever be used, even if it was inadvertently or 

by accident admitted, can be undone.  It's really -- because it's 

unprecedented, it's hard to point to other fact situations in our court 

system and in the administration of justice where such a taint could be 

articulated and explained.  And because it is so extraordinary and 

unprecedented and devastating and outrageous, that mistrial is the only 

remedy. 

And may I say that the Court on Friday in the off-the-record 

discussion, contrary to opposing representations as to what he 

remembers, my remembrance of the Court was not that the case was 

going Defendant's way, but the Court saw a mixed result; saw a leaning 

of the majority of jurors with the Plaintiff, but that the unwillingness, the 

Court perceived to grant the damages sought by the Plaintiff being a 

P.App. 1209
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likely result.  But again, it's -- we're all speculating; we're not able to read 

the jurors' minds. 

But irrespective of that, I don't -- I just point it out because it 

reminds me of the supreme court ruling about pornography; it's hard to 

define, but you know when you see it.  This is very similar to that.  It is 

hard -- in fact, it's impossible for me to understate the devastating 

irreversible nature of the prejudice that has been placed upon the 

Plaintiff.  We'll never be able to recover from this.  And it appeals to 

everything that's wrong about humankind, about our responsibilities as 

lawyers and officers of the court.  It truly was inappropriate and just so 

extreme that it can't be reversed.   

And as the Court has noted, both sides -- speaking for 

ourselves, the Plaintiffs, have expended more than $100,000 in out of 

pocket costs, approaching $150,000.  We've all expended a year's effort.  

And certainly, both sides have worked very, very had to represent their 

respective clients.  So it's not an easy motion to make because, you 

know, we have invested so much time, energy, emotion, and finances.  

Mr. Landess is 73 years old.  His continued ability to be north of the 

border and breathing air is not assured.  But what is assured is the 

absolute prejudice and irreversible harm that the Defendant's inquiry has 

placed upon the Plaintiff, and upon our jury.   

Thank you, sir.  

THE COURT:  All right.  Defense?  Ms. Gordon?  

MS. GORDON:  Thank you, Your Honor.  We're actually going 

to be breaking this down between the two of us.  I'm going to get on the 

P.App. 1210
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record the procedural background of what occurred on Friday, and then 

Mr. Vogel will address some of the arguments made by Mr. Jimmerson.  

As Mr. Jimmerson said today for the first time, the exhibit is 

not 122 pages.  It's 79 pages.  It consists of 23 emails that were produced 

by Plaintiff during the litigation in this case.  I'm sorry, 32 emails total 

and the email issue used during Mr. Daryanani's cross is the 23rd email 

in that set.  Those were disclosed by Plaintiff on May 29th, 2019 in its 

12th supplement to the NRCP 16.1 disclosure.   

That exhibit was later added to Plaintiff's pretrial disclosures, 

which were amended at least three times.  They were paginated by 

Plaintiff, giving them ample opportunity upon opportunity to know what 

was in that exhibit, and to familiarize themselves with it, and where they 

could have, as Your Honor stated on Friday, then filed a motion in limine 

on it, if they found that prejudicial value was definitely more than any 

probative value that it may have.  Defendant did not disclose that exhibit.  

That was entirely Plaintiff's exhibit.  

When Mr. Daryanani was testifying, he gave a lot of 

character evidence.  As Your Honor will remember, he talked a few times 

about the fact that Plaintiff had -- he was a beautiful person, he testified 

that he could give Mr. Landess bags of money, and expect that those 

bags of money would be deposited.  He stated a few times that he would 

leave his daughter with Mr. Landess.   

This is not an incident of one sentence of character evidence 

being given by Mr. Daryanani, and I don't believe that Plaintiff's 

argument that that exact testimony wasn't specifically elicited by 

P.App. 1211
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Plaintiff, should be well taken because certainly, with a grasp of the 

evidentiary rules that Mr. Jimmerson and Mr. Little, and Mr. Landess 

have at this point in their careers, they could have addressed it at the 

time.   

They could have approached the bench and said, Your 

Honor, that sounds like he may have given some character evidence, we 

don't want to open the door.  Mr. Jimmerson could have exerted a little 

more control over his witness to the extent that Mr. Daryanani would've 

have been offering such enormous amounts of character evidence, but 

none of that happened.   

After that, the Plaintiffs specifically stipulated to the 

admission of Exhibit 56, and during the cross-examination, I would 

careful to ensure that Mr. Daryanani had indeed given that character 

evidence.  I didn't immediately cross him on that evidence until the very 

end.  I talked with him at least twice confirming that that was his 

evidence that he gave.  That, Your Honor, gave Plaintiff's counsel 

another opportunity to perhaps step in.  It was very clear that I was 

confirming character evidence that had been given by Mr. Daryanani.  

Plaintiff's counsel, if that was not his intention, he could have asked for a 

sidebar.  He could have done a variety of things, Your Honor, at that 

point, to step in --  

THE COURT:  Okay.  

MS. GORDON:  -- and say, that's not what I intended.  

THE COURT:  Let me interrupt you for a reason to be --  

MS. GORDON:  Sure.  

P.App. 1212
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THE COURT:  -- helpful here.  I agree with the Defense that 

the issue of character was put into the trial by the Plaintiffs, so I do think 

that the Defense had a reasonable evidentiary ability to offer their own 

character evidence to try to show -- to impeach Mr. Daryanani, or to 

bring forth evidence to show that what Mr. Daryanani said about Mr. 

Landess being a beautiful person, the bags of money, the leaving the 

daughter, all that that you just mentioned.  I agree with you.  

MS. GORDON:  Okay.  

THE COURT:  I mean, I don't think I could be swayed, 

actually, on that.  I mean, I do think that the issue of character was put in, 

and so I think my concern is not that at all.  I do think you had a right to 

do it.  I think the issue becomes the extent to which he did do it, and so 

let me, in fairness to you, tell you the things that are on my mind that 

you wouldn't know, and this is a good seg-way for that, I think, right 

now, and you can take as much time to talk to me as you want.  

You know, I've had the benefit of this weekend to really think 

about it and you indicated you talked to a judge.  Well, I had two hours 

with Mark Dunn.  Two personal hours in a room with him that I caused to 

occur because I wanted to talk to a better judge than myself.  So I've had 

a lot of time to think over the weekend, so my thought is, with the item 

itself, I know I said on Friday in just trying to react to it as a human being 

and as a judge, that most likely, I would've granted a pretrial motion in 

limine to preclude this.  

I'd like to tell you that upon reflection with an opportunity to 

think which judges should do.  It's one hundred percent, absolutely 

P.App. 1213
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certain, slam dunk easy, I would've granted a motion to preclude the 

hustling Mexicans, blacks, and rednecks, where the Mexican labor stole 

everything that wasn't welt to the ground.  I would've precluded that.  

And though not so relevant to this, but since we're having a meaningful 

discussion, I can tell you that I handed this to Mark Dunn, and the level of 

shock on his face was pulpable.  And I handed it to him only asking him 

one thing, would you preclude this in a motion in limine.   

That's how I started it, because I didn't want him to know the 

full extent of anything else I might have to deal with, and he told me, in 

no uncertain terms, what I was really already thinking, and that is that 

you absolutely have to preclude this because the issue of whether or not 

Mr. Landess is a racist or not is not relevant.  And even if it relevant, if 

character is an issue, that's really -- that's the issue.  I mean, race -- 

whether he's a racist or not is not relevant and is prejudicial.  It's, I think, 

clearly what I would have to tell you, and that's the reason I would grant 

the pretrial motion.  

So I think it's fair to say, okay, why not ask for a sidebar.  I 

mean, certainly you have the witness in the witness box, Daryanani, and 

you have the item ready to go up on the ELMO.  You could ask for a 

sidebar to discuss --  

MS. GORDON:  Us?  

THE COURT:  Yes.  Us.  You could ask for a sidebar to now 

indicate, I'm going to put this up, or for that matter, consideration 

could've been given to -- I mean, this is my question.  I want to see if you 

want to answer this, to potentially redacting portions of it, because in a 

P.App. 1214
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motion in limine, I'll share with you that the proper way to do this would 

be to say, look, to the extent the Defense might want to use this to show 

Mr. Landess isn't a beautiful person or otherwise in the event character 

comes up, you want to use it to rebut character, you could say things 

like, I got a job working at a pool hall on weekends to supplement my 

regular job of working in a factory, redacting the word "sweat".  Then 

delete or redact, "with a lot of Mexicans".   

And then continue with non-redactions.  "Taught myself how 

to play Snooker.  I became so good at it I developed a route in East L.A. 

hustling --", redact "Mexicans, blacks, and rednecks" -- "-- on Fridays, 

which was usually payday."  And then probably redact, "The truck stop 

Mexican laborers stole everything."  And now what you have is you have 

usable evidence that he was a hustler.  He taught himself to play pool, 

and he hustled people playing pool.  Is that an indication of a beautiful 

person?  Usable, admissible, but not overly prejudicial.   

So that's the something I wanted to at least share with you 

that I did put down in my notes here -- these are some of my notes over 

the weekend.  I put a note in here asking, what about a sidebar, what 

about redacting, you know, prejudicial parts of the usable item of 

evidence.  So go ahead, if you want --  

MS. GORDON:  I appreciate that, Your Honor.  I think that 

what that does is it certainly shifts the burden to Defendant, and what, I 

believe, you're saying is that it's admissible evidence, Your Honor.  And 

as you've stated in this case and I believe in other trials you've had, 

admissible evidence is used for any purpose, can be used for any 

P.App. 1215
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purpose, and I don't think that the burden for how prejudicial a piece of 

evidence that Plaintiff disclosed and stipulated into evidence, the 

prejudicial nature of it should not be -- have to be addressed by the 

Defense, and out of curiosity or out of doing their job for them, I don't 

know, but I know that admissible evidence, it can be used for any 

purpose.   

And I know that Plaintiff initially elicited and had 

impermissible and unethical character evidence.  What the Defense is 

allowed to do in response to that, and what I actually have an ethical 

duty to my client, a person of color to do, is to use that evidence in 

impeachment.  I'm allowed to do it, I should do it, and I did do it, and 

they did nothing about it.  

THE COURT:  So you think that the jury is allowed to 

consider whether Mr. Landess is a racist?  

MS. GORDON:  I think that I am allowed to use impeachment 

evidence that has not been objected to, and has been admitted into 

evidence by stipulation.  I absolutely think I'm allowed to use it.  I should 

use it on behalf of my client, and the burden should not be shifted to me 

to assist with eliminating or reducing the prejudicial value of that piece 

of evidence.   

Dr. Debiparshad was asked about his race during his 

deposition.  Mr. Daryanani went on for the first 15, 20 minutes of his 

testimony about his race.  It's not new.  Motive is always relevant in 

terms of Mr. Landess' reason for setting up our, you know, view on this 

case --  

P.App. 1216
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THE COURT:  Um-hum.  

MS. GORDON:  -- setting up Dr. Debiparshad.  I don't think 

it's completely irrelevant, and you know, it hurts.  It hurts.  I don't care.  

That's our job, and I'm sorry that it hurts and it's damaging, but it's not 

so prejudicial that it shouldn't be considered at all.  They opened the 

door, and we're allowed to use it.  I have an ethical obligation to use it.  

We're here, Your Honor, because of a cumulative effect of Plaintiff's 

errors.  They disclosed it, they redisclosed it, they stipulated to its 

admission, they didn't object to it, they didn't ask for a sidebar at any 

point.   

We're here because of their error.  Trying to shift the burden 

for that error to us now, it's absurd.  It just is, and trying to make it look 

like an ethical issue on the Defense side for using this piece of evidence 

is absurd, as well.  

THE COURT:  All right.  Just to be sure, it sounds like what 

you're saying to me is that, in your view, under all of the circumstances 

that you've already described or that you otherwise know, that whether 

Mr. Landess is a racist is something the jury should weigh and it's 

admittable, and it's evidence that they should consider.  

MS. GORDON:  I think that the entirety of the passages from 

that email is impeachment testimony to the character evidence that was 

improperly and unethically elicited by Plaintiff, and I don't know that it's 

so much exactly what that bad character evidence consists of --  

THE COURT:  Um-hum.  

MS. GORDON:  -- it's bad character evidence that we're 

P.App. 1217
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allowed to use as impeachment.   

I don't know, Your Honor, and perhaps you found cases that I 

did not, but I don't know that there is a subsection under impeachment, 

and what evidence we can use as impeachment that says, oh you can 

use impeachment evidence, but you can't if it has to do with race.  You 

can use impeachment evidence, but you can't, if it has to do with -- I 

don't know.  There's no, you know, subsection --  

THE COURT:  Okay, let me take it from a different perspective 

then.  Let's assume you never put that item up in the questioning of Mr. 

Daryanani.  However, it's admitted as Exhibit 56, page 44.  Let's further 

assume that then, the first time you ever use it, is in your closing 

argument, and you put it up just the same way you did with Mr. 

Daryanani.  I take it you're going to tell me that that's not -- essentially, 

it's already misconduct under the Lioce standard.  In other words, you 

can tell me that, at least in part, you could make a closing argument that 

Mr. Landess is a racist and the jury ought to consider that.  

MS. GORDON:  I'm saying that respectfully, I don't know that 

that has anything to do with what we're talking about now, because we 

were talking about impeachment evidence for someone who improperly 

gave character evidence, and I was impeaching him.  

THE COURT:  Well, let me explain that.  Let me explain.  If 

you're telling me it's impeachment evidence, that means it is evidence, 

and that means you could argue the evidence.  I just think this is a good 

illustration of the concern.  I mean, you and your wisdom used it for 

impeachment.  I get that, but it's evidence.  And so I'm just trying to see 

P.App. 1218
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if you think, since it is evidence, you seem to say and think that the jury 

can now consider it because you've made a closing argument then using 

the item.  

MS. GORDON:  I think if someone wanted to argue about the 

prejudicial nature of that, then they had the duty to bring that to the 

Court's attention and they didn't, and they didn't over and over and over 

again.  And I am going to speak to you, Your Honor, about what 

happened in this case, and procedurally what happened is it was used 

during impeachment, and it was absolutely proper given that they 

opened the door.  

THE COURT:  Okay, I understand that.  

MS. GORDON:  I'm sorry.  I guess I --  

THE COURT:  Let me just try this -- I'm going to try one more 

thing on this.  Let me hypothetically say this.  Let's say you're from the 

jury and you say, members of the jury -- you tell me if you think this is a 

legitimate argument that you could've made.  Members of the jury, 

you've heard Mr. Daryanani testify that Mr. Landess is a beautiful man, 

that he would give bags of money to Mr. Landess, that he would leave 

his daughter with Mr. Landess, but Mr. Landess is a racist.  

MS. GORDON:  And a hustler.  

THE COURT:  Could you make that argument?  

MS. GORDON:  I think I could use that, and as Your Honor 

has said, it's admitted evidence.  I think that I can use it for any purpose, 

but if it somebody wants to limit that and allow in the hustling and not 

the racist part of it, then somebody had an obligation to do that.  

P.App. 1219
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THE COURT:  All right.  

MS. GORDON:  And that someone is Plaintiff and he didn't 

do it.  

THE COURT:  All right.  Okay.  You want to add anything   

else --  

MS. GORDON:  I'd like to --  

THE COURT:  -- before you turn it over to Mr. Vogel?  

MS. GORDON:  Yeah, thanks.  

MR. VOGEL:  Thank you, Your Honor.  Yeah, curiously absent 

from their motion is any reference to NRS 48.445 or 055.  When you 

open the door on character evidence, the Defense can then, pursuant to 

48.0551 on cross-examination, make inquiry to specific instances of 

conduct, which is exactly what was done in this case.  So there's no 

ethical violation.  There's nothing improper about what was done, and as 

to Ms. Gordon's point, and this Court is fully aware, the evidence was 

there.  

THE COURT:  That's why -- I didn't cite those statutes, but I 

looked at them over the weekend.  That's why I've given you the opinion 

that's not going to change, that yes, there was an allowance to now 

bring up evidence to dispute the character testimony of Mr. Daryanani.  

No doubt.  That's not the issue to me anymore.  

MR. VOGEL:  And --  

THE COURT:  The issue to me is what about, you know, what 

we have here.  

MR. VOGEL:  Yeah.  

P.App. 1220
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THE COURT:  I mean, for example, you know, there are 

motions in limine that arguable go to character where I pretrial granted 

them.  You can make an argument that somebody has a $400,000 

gambling debt, that that goes to their character.  You can make an 

argument that they didn't pay an obligation.  It's like writing a check.  A 

casino marker is like writing a check, they didn't pay it, and that goes to 

their character.  They're not honest, but that's precluded, for example.  

MR. VOGEL:  Yeah, and I appreciate that, and they sought to 

exclude it.  In this particular instance, they didn't seek to exclude it.  So I 

think the issue, I think, that the Court is probably struggling with is okay, 

it's admitted.  Is it -- is the probative value of that evidence so overly 

prejudicial that it has now caused, you know, irreparable damage to this 

trial?   

I think, you know, if my understanding of what you're saying 

is that's your concern in the case law, and maybe you even looked at this 

case, Nevada v. Battle [phonetic], which is a 2015 case, you know, the 

Court was, you know, struggling with similar issues.  And the Court 

indicated that, you know, this impeachment evidence in that case was 

admissible because the Plaintiff had opened the door, and the Court 

found that Battle couldn't establish prejudice because it was his own 

actions, not the actions of opposing counsel, which open the door to 

impeachment evidence.  So in that case, the Court found that hey, you've 

opened it, you cannot now claim prejudice.  

THE COURT:  Again, I agree with that.  I said character is 

clearly allowable for the Defense in cross-examination of Daryanani, and 

P.App. 1221
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for the remainder of the trial.  It was put in issue by the Plaintiffs.  

MR. VOGEL:  So --  

THE COURT:  My issue is -- let me put it to you this way.  

You've been around a while.  And I don't mean to, you know, play too 

much devil's advocate with you or Ms. Gordon.  I would do the same 

with the Plaintiffs.  You know, it doesn't matter who's doing it or who I 

have my questions for, but if I have thoughts going through my mind, I 

typically like to express them and ask questions about them regardless 

of which side I'm asking these questions to.  In this case, it just happened 

to be your side under these circumstances.   

You heard what I said with, you know, these questions I've 

asked Ms. Gordon, but I mean, wouldn't it occur to the Defense that -- let 

me put -- let's see if I can say it correctly.  You say to yourself, and I 

agree, okay, character is now an issue.  

Certainly after Mr. Dariyanani said the things he said that 

we've now recited a few times, we've got this piece of evidence.  Is there 

a concern that if we just use this admitted piece of evidence, we've now 

interjected a racial issue into the trial.  And -- and if you have that 

concern, why not do something to at least address it.  There would be no 

harm in that.  I mean Mr. Dariyanani is there.  She's on cross 

examination out there.  She's got Exhibit 56 in her hand.  I mean why not 

-- I mean did it ever occur that, you know, I used this bar metaphor on 

Friday, on the court record, that if you're going to drop a character 

bomb, even if you have the right to do that, is this the type of bomb 

that's going to blow the whole room up? 

P.App. 1222
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MR. VOGEL:  I see what you're saying.  You know, the terms 

used were Mexicans, black, and rednecks.  Those were the terms that 

were -- were used.  And I guess the termination you say are those just 

inherently racist terms.  I guess that's what the Court is struggling with.  

The only pejorative term in there, you know, I think is rednecks.  

THE COURT:  Well, actually, I don't think that.  I think that 

there's a way you can say Mexican and have it not be taken as a racist 

comment.  I think there's a way you can say black, Black Lives Matter, for 

example.  And not have it be a racist comment.  Redneck, I don't know.  I 

think that one is pretty much, every time you say it, it goes in that zone.  

But to me it's the context of which it is said.   I mean it  -- they're all 

lumped together and I think it's the easiest conclusion to draw, if you 

look at the context in which these two paragraphs come together, they 

clearly appear to be racist.   

So it's the context, not just the -- not just the words 

themselves, it's the context in which they're used. 

MR. VOGEL:  Sure.  I mean it's quite clear that he was 

victimizing certain people.  I don't dispute that.  The issue comes  back to 

is it so prejudicial as to have destroyed the ability of this jury to rule in -- 

I guess in an unbiased way to where justice is s till being done.  And I 

guess that's what you're struggling with.  And our view is this was, you 

know, character evidence.  All character evidence, by its nature is 

prejudicial.  Whether it's glowing, fabulous reviews like Mr. Landess' 

daughter gave, or whether it's deceiving.  By its nature it is -- it is usually 

much more harmful type of evidence one way or the other. 

P.App. 1223
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And that's why we were actually quite careful making sure 

we had the basis to bring it in, between Mr. Dariyanani's testimony, the 

daughter's testimony, and Dr. Mills' testimony even.  We felt that they 

had opened the door quite wide on character.  And that it was perfectly 

appropriate to use it.  We gave them every opportunity to object to it.  

Ms. Gordon asked repeated questions before coming to that union.  And, 

yet, I guess it -- it comes down to, you're asking could we have done 

something to try to remove that.  I suppose in hindsight I guess we could 

have.  But I don't think we had to.  Reason being is they stipulated it in 

and it was -- when it's really without any sort of objection. 

So now we're judging it by hindsight.  And according to 

Nevada vs. Battle,  they can't establish prejudice, because they didn't 

object to it.   

THE COURT:  Okay, all right.  It's your motion, Mr. 

Jimmerson, you get the last word. 

MR. JIMMERSON:   Thank you, Judge.   Let me have those 

two cups, please.    Now the Nevada Supreme Court in Hylton,               

H-Y-L-T-O-N v. Eighth Judicial District Court, 103 Nev 418, 423, 743 Pac. 

2d 622, 626, 1970 Dec. said that a manifest necessity to declare a mistrial 

may also arise in situations which there is interference with the 

administration of honest, fair, even-handed justice to either both, or any 

of the parties to receive.   And in State vs. Wilson, 404 So.2d 968, 970, La. 

1981, raises such a sensitive matter that a single appeal to racial 

prejudice furnishes grounds for a mistrial.  And that a mere admonition 

to the jury to disregard the remark is insufficient in occult.  

P.App. 1224
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In listening to both opposing counsel's remarks, that of Ms. 

Gordon and Mr. Vogel, it is abundantly clear from what they didn't argue 

that we have a conceded fact as to the explosive nature of the remarks, 

and the prejudicial nature of the remarks.  There is not an argument 

made by either one that this does not warrant a mistrial.  There's not a 

argument made by either one as to the impact that this has had upon our 

jury.  Instead, both focus upon the claim that it is the Plaintiffs' error or 

the Plaintiffs have opened the door.     The Court has indicated that it is 

pretty well convinced that the Plaintiff did that.    

I will simply say that if you read the transcript, the question 

that led to the examination was, "Was it a difficult thing for Cognotion, or 

yourself, to terminate Mr. Landess?"  That in no way, reasonably, would 

call for the admission of character evidence that Mr. Dariyana -- Mr. 

Dariyanani responded in the way that he did, in some regards to answer 

the question, "Yes, it was a difficult thing to do."  But they've gone 

beyond that to talk in terms of Mr. Landess in both positive and negative 

terms.  The Court apparently feels that that is appropriate.  But that was 

not an intention, both by either words, or by conduct with the Plaintiff to 

open any door about character. 

Relative to Dr. Mills or Dr. Arambula, they introduced it first, 

because they went first on that.  But they both testified that Mr. Landess 

was an honest person and that he was self-effacing and didn't 

exaggerate based upon psychological test results and the MMPI, multi-

personal test.  That wasn't a character issue.  And the daughter, Ms. 

Lindbloom, did speak about both before and after.  How he was before 

P.App. 1225
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the professional negligence on October 10th of 2017, and afterwards.  

And yes, he did say -- she did say some very kind and glowing 

comments about her dad, but that clearly has a place in character 

evidence.  And that also was ten days earlier.  It wasn't related to the 

time.  So when you focus upon what was going on Friday, you have the 

admission by Ms. Gordon that it was an intended piece of evidence.   

I disagree strongly with the statement repeated questions 

were asked about the email.  Not at all.  The email was placed upon the 

Elmo without a single question or preface whatsoever.  And the jury saw 

those words before a question was asked.  And then she asked the 

question "Is this what Mr. Landess wrote to you?"  So the intent to create 

a prejudice was in presence in the part of the Defense.  And what they 

didn't understand or appreciate, and should have -- reasonably should 

have, under Lioce and relative under the advice of the Court and other 

decisions was the impact of what they were doing, which is the whole 

point of our motion.   

Let's be fair.  The Defense sought to introduce a 79 page set 

of emails.  Plaintiff agreed, and 10 or 15 minutes later, they place this 

email before the jury.   Plaintiff did not appreciate the contents of this 

email, and perhaps should have.   But the Defense most certainly did 

appreciate what they had in their hands and chose to use it.  And the 

excuse that they have that because there was an admission by the 

Plaintiff reversed the law, which is very clearly stated that if inadmissible 

evidence is used ostensibly, or if admissible evidence is used for 

inadmissible purpose, it can be withdrawn.   And this is no different than 

P.App. 1226




