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ZIEVE, BRODNAX & STEELE, LLP

Shadd A. Wade, Esq.

NV Bar 11310

3753 Howard Hughes Parkway, Suite 200

Las Vegas, Nevada 89169

Tel:  (702) 948-8565 | Fax: (702) 446-9898

swade@zbslaw.com

Attorneys for Plaintiff The Bank of New York Mellon f/k/a The Bank of New York, as Trustee for
the Certificateholders of CWABS, Inc., Asset-Backed Certificates, Series 2006-25

UNITED STATES DISTRICT COURT

DISTRICT OF NEVADA
CASE NO.:
THE BANK OF NEW YORK MELLON
F/K/A THE BANK OF NEW YORK, AS DEPT. NO.:
TRUSTEE FOR THE

COMPLAINT FOR QUIET
TITLE/DECLARATORY RELIEF
[28 U.S.C. §§ 2201, 2202]

CERTIFICATEHOLDERS OF CWABS,
INC., ASSET-BACKED CERTIFICATES,
SERIES 2006-25, a national bank,

Plaintiff,

VS.

SQUIRE VILLAGE AT SILVER SPRINGS
COMMUNITY ASSOCIATION, a Nevada
non-profit corporation; SFR INVESTMENTS
POOL 1, LLC, a Nevada limited liability
company,

Defendants.

Plaintiff, THE BANK OF NEW YORK MELLON F/K/A THE BANK OF NEW
YORK, AS TRUSTEE FOR THE CERTIFICATEHOLDERS OF CWABS, INC., ASSET-
BACKED CERTIFICATES, SERIES 2006-25, (“Plaintiff” or “BNYM”) alleges and complains

as follows:

PARTIES, JURISDICTION, AND VENUE

1. Plaintiff is and at all times was a national bank headquartered in New York State
for diversity purposes.
2. Defendant Squire Village at Silver Springs Community Association (“HOA™) is

and at all times mentioned herein was a Nevada non-profit corporation.

COMPLAINT
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3. Defendant SFR Investments Pool 1, LLC (“Buyer”), is and at all times
mentioned herein was a Nevada limited liability company.

4. The subject matter of this complaint is real property commonly known as 4946
Droubay Drive, Las Vegas, NV 89122 (the “Property”). The Property is located in Clark
County, Nevada, and therefore both venue and jurisdiction are appropriate with this court.

FACTS

The Mortgage

1. On or about November 17, 2006, non-parties Nelson and Susan Pritz
(collectively “Borrower”) executed and delivered to non-party Countrywide Home Loans, Inc.
(“Lender”), a promissory note evidencing a $232,200 loan (the “Loan”) funded to Borrower to
purchase the Property.

2. On or about November 17, 2006, and as part of the same transaction, Borrower
executed and delivered to Lender that certain Deed of Trust, which recorded as instrument
number 0003799 (the “Deed of Trust”) in the Official Records of the Clark County Recorder’s
Office (the “Official Records”) on November 22, 2006. A true and correct copy of the Deed of
Trust is attached as Exhibit 1. The Deed of Trust encumbers the Property as security to ensure
repayment of the Loan.

3. On information and belief, Borrowers subsequently defaulted on the Loan, and
also defaulted in payment of the HOA dues.

4, On November 29, 2011, all beneficial interest in the Deed of Trust was assigned
to Plaintiff by way of a recorded Assignment of Deed of Trust. See Exhibit 2.

The Homeowner’s Association Foreclosure Sale

5. Plaintiff is informed and believes defendant HOA is a homeowner’s association
which generally manages and maintains the common unit amenities for the development in
which the Property is located.

6. On or about September 19, 2012, HOA, through its agent, Alessi & Koenig,
LLC. (“A&K”), sold the Property at auction (the “HOA Sale”), where it was purchased by

Defendant SFR, for $5,356.00. See Trustee’s Deed Upon Sale attached as Exhibit 3.

COMPLAINT
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Tender of the Super-Priority Lien Amount

7. In or around January, 2010, MERS as nominee beneficiary of the Deed of Trust,
through its attorneys, Miles, Bauer, Bergstrom & Winters, LLP (MBBW), requested a super-
priority lien account statement from HOA and , for the express purpose of curing the
portion of HOA’s lien that may enjoy priority over its first Deed of Trust. See Exhibit 4.

8. HOA and A&K refused to provide a super-priority lien statement, but instead
provided a full lien account statement showing a balance of $4,626.00, indicating a monthly
assessment amount of $84.00. See Exhibit 5.

9. Based on the statement provided, MBBW calculated the super-priority lien
amount consisting of nine months of assessments, pursuant to NRS 116.3116.

10. On February 18, 2010, MBBW tendered a cashier’s check for the super-priority
lien amount of $756.00 (9 x $84.00) to A&K, in order to cure the super-priority lien amount.
See Exhibit 6.

11. The tender of the super-priority lien amount to A&K served to extinguish that
portion of HOAs lien, leaving only the portion of HOA’s lien which is junior to Plaintiff’s first

Deed of Trust.

FIRST CLAIM FOR RELIEF
QUIET TITLE / DECLARATORY RELIEF

(Against All Defendants)

12. Plaintiff incorporates all above paragraphs as though fully set forth herein.

13. Pursuant to 28 U.S.C. §§ 2201, 2202, this Court has jurisdiction to declare the
rights and interests of Plaintiff and all defendants relative to the Property.

14. Plaintiff is informed and believes SFR asserts that Plaintiff’s security interest in
the Property as evidenced by the Deed of Trust was extinguished by the HOA Sale.

15. Plaintiff maintains that its first Deed of Trust was not extinguished at the Sale.
These claims are necessarily adverse.

16. If the sale is declared void, HOA’s lien rights will re-attach to the Property,

making HOA a necessary party to the action. Plaintiff is not seeking damages from the HOA.

COMPLAINT
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17.  NRS Chapter 116 is facially unconstitutional because it fails to provide first
mortgagees such as Plaintiff with proper notice prior to extinguishment. The Sale is therefore
void.

18.  Alternatively, if the HOA Sale is not void entirely, in any event Plaintiff’s
security interest in the Property as evidenced by the Deed of Trust was not extinguished by the
HOA Sale.

19. The HOA Sale is also void as commercially unreasonable because the Property,

secured by a Deed of Trust ensuring the repayment of the Loan of $232,200 sold for $5,356.00.

20.  Plaintiff is informed and believes the fair-market value of the Property exceeds
$180,000.
21. The HOA Sale was commercially unreasonable because the manner in which it

was conducted, including the refusal to provide a super-priority lien payoff statement, the legal
uncertainty regarding the statute and the effect of the HOA Sale, and other circumstances in
which the Sale was conducted, were not calculated to promote an equitable sale price for the
Property to attract potential purchasers.

22. The HOA Sale was commercially unreasonable because the lien foreclosure
notices provided by HOA and its agent did not provide notice of the super-priority lien amount,
making it impossible for a security interest holder such as Plaintiff to calculate and pay the
super-priority lien amount in order to protect its interest.

23. The HOA Sale was commercially unreasonable because HOA failed to
accurately describe the “deficiency in payment” as required by NRS 116.31162(b) and thereby
deprived Plaintiff of any reasonable opportunity to satisfy the super-priority amount to protect
its security interest in the Property;

24, The HOA Sale was commercially unreasonable because any notice provided to
Plaintiff concerning the HOA Sale was insufficient to provide due process of law.

25. The HOA Sale was commercially unreasonable because HOA and its agents
refused to provide an accurate super-priority lien statement, and then refused to accept

Plaintiff’s predecessor’s payment of same.

COMPLAINT

4 APP000004




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Case 2:18-cv-00599 Document 1 Filed 04/04/18 Page 5 of 7

26. The lien foreclosed at the HOA Sale did not include a super-priority lien because
Plaintiff’s predecessor tendered nine months of assessments to HOA, and the assessment lien
did not contain any costs incurred in abating a nuisance on the Property.

217. The HOA Sale is void because NRS 116.3116 et seq. is facially unconstitutional
due to the “opt in” provisions first requiring lenders to request notice in order to receive notice
of the operative steps in the HOA foreclosure process. As such, the statute of fails to require
the HOA to take reasonable steps to ensure that actual notice is provided to interested parties
who are reasonably ascertainable and is thus in violation of the Due Process Clause of the
United States and Nevada Constitutions.

28. The Nevada legislature’s passage of the HOA lien foreclosure statutes
constitutes state action, as the HOA’s lien foreclosure rights are purely a creation of statute, and

not of any contract or agreement between Plaintiff and HOA.

SECOND CLAIM FOR RELIEF
Unjust Enrichment - Assignment of Rents

(Against SFR)

29.  Plaintiff incorporates all above paragraphs as though fully set forth herein.
30.  Plaintiff’s Deed of Trust is an enforceable security instrument creating a security

interest as set forth in NRS 107A.160 - 170.

31. Plaintiff is informed and believes that SFR is collecting rents derived from the
Property.
32.  As a result of its enforceable security instrument, Plaintiff has a statutory

assignment of rents derived from the Property, as set forth in NRS Chapter 107A.

33.  SFR has been conferred a benefit at Plaintiff’s expense due to its retention of any
and all rents derived from the Property, which remains subject to Plaintiff’s security instrument.

34. SFR’s retention of the rents has deprived Plaintiff of the benefit of its security
instrument.

35.  Plaintiff is entitled to general and special damages in the amount of the retained

rents.

COMPLAINT
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36.  Plaintiff has furthermore been required to retain counsel and is entitled to

recover reasonable attorney’s fees for having brought the underlying action.

PRAYER FOR RELIEF
1. An order from this Court declaring the HOA Sale void ab initio, with no legal
effect or consequence;
2. Alternatively, an order indicating that Plaintiff’s security interest in the Property

was not extinguished at the HOA Sale, and remains an enforceable lien on title to the Property;

3. For an order requiring restitution of all rents collected by SFR be paid to
Plaintiff.

4. Attorney’s fees and costs;

5. Any other relief this court deems just and proper.
DATED: April 4, 2018 ZIEVE, BRODNAX & STEELE, LLP

By: /s/ Shadd A. Wade
Shadd A. Wade, Esq.
Nevada Bar No. 11310
3753 Howard Hughes Parkway, Suite 200
Las Vegas, Nevada 89169
Tel: (702) 948-8565 | Fax: (702) 446-9898
swade@zbslaw.com
Attorneys for Plaintiff

COMPLAINT
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EXHIBIT LOG

EXHIBIT NO.

DESCRIPTION

1.

Deed of Trust

Assignment of Deed of Trust

Trustee’s Deed Upon Sale

MBBW Letter to Alessi & Koenig

Alessi & Koenig Payoff

S A Rl Rl I

MBBW priority payment
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DEFINITIONS

Words used in multiple sections of this document are defined below and other words are defined in Sections 3,
11, 13, 18, 20 and 21. Certain mles regarding the usage of words used in this document are also provided in
Section 16.
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{A) "Security Instrument” means this document, which is dated NOVEMBER 17, 2000 ,

together with all Riders to this document.
(B) "Borrower” is

NELSON M PRITZ, AND SUSAN PRITZ, HUSBAND AND WIFE AS JOINT
TENANTS

Borrower is the trustor under this Security Instrument.

(C) "Lender" is
COUNTRYWIDE HOME LOANS, INC.

Lender is a
CORPORATION

organized and existing under the laws of NEW YORK , Lender's address is
4500 Park Granada MSN# SVB-314

Calabasas, CA 91302-1613

(D) "Trustee" is

RECON TRUST

225 WEST HILLCREST DRIVE

THOUSAND OAKS, NV 89801 .
(E) "MERS" is Mortgage Electronic Registration Systems, Inc. MERS is a separate corporation that is acting
solely as a nominee for Lender and Lender's successors and assigns. MERS is the beneficiary under this
Security Instrument. MERS is organized and existing under the laws of Delaware, and has an address and
telephone number of P.O. Box 2026, Flint, M1 48501-2026, tel. (888) 679-MERS.

(F) "Note" means the promissory role signed by Borrower and dated NOVEMBER 17, 2006

The Note states that Borrower owes Lender
TWO HUNDRED THIRTY TWO THOUSAND TWQO HUNDRED and 00/100

Dollars (U.S.$ 232, 200,00 ) plus interest. Borrower has promised to pay this debt in regular
Periodic Payments and to pay the debt in foll not later than DECEMBER 01, 2046 .

{G) "Property" means the property that is described below under the heading "Transfer of Rights in the
Property."

(H) "Loan" means the debt evidenced by the Note, plus interest, any prepayment charges and late charges
due under the Note, and all sums due under this Security Instrument, plus interest.

(D ""Riders” means all Riders to this Security Instrument that are executed by Borrower. The following
Riders are 10 be executed by Borrower [check box as applicable]:

[X] Adjustable Rate Rider || Condominium Rider [ Second Home Rider

[ Balioon Rider Planned Unit Development Rider 1-4 Family Rider

L] vA Rider Biweekly Payment Rider Other(s) [specify]
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(I) "Applicable Law" means all controlling applicable federal, state and local statutes, regulations,
ordinances and administrative rules and orders (that have the effect of law) as well as all applicable final,
non-appealable judicial opinions.
(K) "Community Association Dues, Fees, and Assessments” means all dues, fees, assessments and other
charges that are imposed on Borrower or the Property by a condominium association, homeowners association
or similar organization,
(L) "Electronic Funds Transfer" means any transfer of funds, other than a transaction originated by check,
draft, or similar paper instrument, which is initiated through an electronic terminal, telephonic instrument,
computer, or magnetic tape so as to order, instruct, or anthorize a financial institution to debit or credit an
account. Such term includes, but is not limited to, point-of-sale transfers, automated teller machine
transaciions, transfers initiated by telephone, wire transfers, and automated clearinghouse transfers.
(M) "Escrow Items" means those items that are described in Section 3.
{N) "Miscellaneous Proceeds"” means any compensation, settlement, award of damages, or proceeds paid by
any third party (other than insurance proceeds paid under the coverages described in Section 5) for: (i} damage
to, or destruction of, the Property; (i} condemnation or other taking of ail or any part of the Property; (iil)
conveyance in lieu of condemnation; or (iv) misrepresentations of, or omissions as to, the value and/or
condition of the Property.
(O) "Mortgage Insurance” means insurance protecting Lender against the nonpayment of, or default on, the
Loan,
(P) ""Periodic Payment" means the regularly scheduled amount due for (i) principal and interest under the
Note, plus (ii) any amounts under Section 3 of this Security Instrument.
(Q} "RESPA" means the Real Estate Settlement Procedures Act (12 U.S.C. Section 2601 et seq.) and its
implementing regulation, Regulation X (24 C.F.R. Part 3500), as they might be amended from time to time, or
any additional or successor legislation or regulation that govems the same subject matier. As used in this
Security Instrument, "RESPA" refers to all requirements and restrictions that are imposed in regard to a
“federally related mortgage loan” even if the Loan does not qualify as a "federally related mortgage loan™
under RESPA.
(R) "Successor in Interest of Borrower" means any party that has taken title to the Property, whether or not
that party has assumed Borrower's obligations under the Note and/or this Security Instrument.

TRANSFER OF RIGHTS IN THE PROPERTY

The beneficiary of this Security Instrument is MERS (solely as nominee for Lender and Lender’s successors
and assigns) and the successors and assigns of MERS. This Security Instrument secures 1o Lender: (i) the
repayment of the Loan, and all renewals, extensions and modifications of the Note; and (ii) the performance of
Borrower's covenants and agreements under this Security Instrument and the Note. For this puzpose, Borrower
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irrevocably grants and conveys to Trustee, in trust, with power of sale, the following described property
located in the COUNTY

[Type of Recording Jurisdiction]
CLARK

ame of Recording Jurisdiction
SEE EXHIBIT "A"™ ATTACHED HERETO AND MADE A PART HEREOQF.

which currently has the address of
4946 DROUBAY DRIVE, LAS VEGAS

[Street/City]
Nevada 89122 ("Property Address"):

[Zip Code]

TOGETHER WITH all the improvements now or hereafier erected on the property, and all easements,
appurtenances, and fixtures now or hereafter a part of the property. All replacements and additions shall also
be covered by this Security Instrument. All of the foregoing is referred 1o in this Security Instrument as the
“Property." Borrower understands and agrees that MERS holds only legal title to the interesis granted by
Borrower in this Security Instrument, but, if necessary to comply with law or custom, MERS (as nominee for
Lender and Lender's successors and assigns) has the right; to exercise any or all of those interests, including,
but not limited 1o, the right to foreclose and sell the Property; and 10 take any action required of Lender
including, but not limited to, releasing and canceling this Security Instrement,

BORROWER COVENANTS that Borrower is lawfully seised of the estate hereby conveyed and has the
right to grant and convey the Property and that the Property is unencumbered, except for encumbrances of
record. Borrower warrants and will defend generally the title to the Property against all claims and demands,
subject to any encumbrances of record.

@ -6A(NV) (0507) CHL (11/05) Page 4 of 16 Form 3029 1/01

Page 4 of 26 Printed on 11/20/2017 8:58:15 AM

Document: DOT 2006.1122.3799

APP000014



Branch :CC1,User :CEST Ord

CLARK,NV

: 170454155 Title Officer: :
Case 2:18-cv-00598r Document'l‘-az Ilgﬁed%%r?@ﬂtl8 Page 6 of 27

DOC ID #: 00015355520211006
THIS SECURITY INSTRUMENT combines uniform covenanis for national use and non-uniform
covenants with limited variations by jurisdiction to constitute a uniform security instrument covering real

property.

UNIFORM COVENANTS. Borrower and Lender covenant and agree as follows:

1. Payment of Principal, Interest, Escrow Items, Prepayment Charges, and Late Charges. Borrower
shall pay when due the principal of, and interest on, the debt evidenced by the Note and any prepayment
charges and late charges due under the Note. Borrower shall also pay funds for Escrow Items pursuant o
Section 3. Payments due under the Note and this Security Instrument shall be made in U.S. currency.
However, if any check or other instrument received by Lender as payment under the Note or this Security
Instrument is returned to Lender unpaid, Lender may require that any or all subsequent payments due under
the Note and this Security Instrument be made in one or more of the following forms, as selected by Lender:
() cash; (b) money order; (c) certified check, bank check, treasurer's check or cashier's check, provided any
such check is drawn upon an institution whose deposits are insured by a federal agency, instrumentality, or
entity; or (d) Electronic Funds Transfer.

Payments are deemed received by Lender when received at the location designated in the Note or at such
other location as may be designated by Lender in accordance with the notice provisions in Section 15. Lender
may retumn any payment or partial payment if the payment or partial payments are insufficient to bring the
Loan current. Lender may accept any payment or partial payment insufficient to bring the Loan current,
without waiver of any rights hereunder or prejudice to its rights to refuse such payment or partial payments in
the future, but Lender is not obligated to apply such payments at the time such payments are accepted. If each
Periodic Payment is applicd as of its scheduled due date, then Lender need not pay interest on unapplied
funds. Lender may hold such unapplied funds wniil Borrower makes payment to bring the Loan current. If
Borrower does not do so within a reasonable period of time, Lender shall either apply such funds or return
them to Borrower. If not applied carlier, such funds will be applied to the outstanding principal balance under
the Note immediately prior to foreclosure. No offset or claim which Borrower might have now or in the future
against Lender shall relieve Borrower from making payments due under the Note and this Security Instrument
or performing the covenanis and agreements secured by this Security Instrument.

2. Application of Payments or Proceeds. Except as otherwise described in this Section 2, all payments
accepted and applied by Lender shall be applied in the following order of priority: (2) interest due under the
Note; (b) principal due under the Note; (¢} amounts due under Section 3. Such payments shall be applied to
each Periodic Payment in the order in which it became due. Any remaining amounts shall be applied first to
late charges, second to any other amounts due under this Security Insirument, and then to reduce the principal
balance of the Note.

If Tender receives a payment from Borrower for a delinquent Periodic Payment which includes a
sufficient amount to pay any late charge due, the payment may be applied to the delinquent payment and the
late charge. If more than one Periodic Payment is outstanding, Lender may apply any payment reccived from
Borrower 10 the repayment of the Periodic Payments if, and to the extent that, cach payment can be paid in
full. To the extent that any excess exists after the payment is applied to the full payment of one or more
Periodic Payments, such excess may be applied (o any late charges due. Voluntary prepayments shall be
applied first (o any prepayment charges and then as described in the Note.

Any application of payments, insurance proceeds, or Miscellaneous Proceeds to principal due under the
Note shall not extend or postpone the due daie, or change the amount, of the Periodic Payments.

3, Funds for Escrow Items. Borrower shatl pay to Lender on the day Periodic Payments are due under
the Note, until the Note is paid in full, a sum (the "Funds") to provide for payment of amounts duc for: (a)
taxes and assessments and other iterms which can attain priority over this Security Instrument as a lien or
encumbrance on the Property; (b) leasehold payments or ground sents on the Propesty, if any; (c) premiums
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any and all insurance required by Lender under Seciion 5; and (d) Mortgage Insurance premiums, if any, or
any sums payable by Borrower to Lender in lieu of the payment of Mortgage Insurance premiums in
accordance with the provisions of Section 10, These items are called "Escrow Items.” At origination or at any
time during the term of the Loan, Lender may require that Community Association Dues, Fees, and
Assessments, if any, be escrowed by Borrower, and such dues, fees and assessments shall be an Escrow Item.
Borrower shall promptly fumish to Lender all notices of amounts to be paid under this Section. Borrower shall
pay Lender the Funds for Escrow Items unless Lender waives Borrower's obligation to pay the Funds for any
or all Escrow Items, Lender may waive Borrower's obligation to pay to Lender Funds for any or all Escrow
Items at any time. Any such waiver may only be in writing. In the event of such waiver, Borrower shall pay
directly, when and where payable, the amounts due for any Escrow hiems for which payment of Funds has
been waived by Lender and, if Lender requires, shall furnish to Lender receipts evidencing such payment
within such time period as Lender may require. Borrower's obligation to make such payments and to provide
receipts shall for all purposes be deemed to be a covenant and agreement contained in this Security
Instrument, as the phrase "covenant and agreement” is used in Section 9. If Borrower is obligated to pay
Escrow Items directly, pursuant to a waiver, and Borrower fails to pay the amount due for an Escrow Item,
Lender may exercise its rights under Section 9 and pay such amount and Borrower shall then be obligated
under Section 9 to repay to Lender any such amount. Lender may revoke the waiver as (o any or all Escrow
Items at any time by a notice given in accordance with Section 15 and, upon such revocation, Borrower shall
pay 1o Lender all Funds, and in such amounts, that are then required under this Section 3.

Lender may, at any time, collect and hold Funds in an amount (a) sufficient to permit Lender to apply the
Funds at the time specified under RESPA, and (b) not to exceed the maximum amount a lender can require
under RESPA. Lender shall estimate the amount of Funds due on the basis of current data and reasonable
estimates of expenditures of future Escrow Items or otherwise in accordance with Applicable Law.

The Funds shall be held in an institution whose deposits are insured by a federal agency, instrumentality,
or entity (including Lender, if Lender is an institution whose deposits are 5o insured) or in any Federal Home
Loan Bank, Lender shall apply the Funds 10 pay the Escrow Items no later than the time specified under
RESPA. Lender shall not charge Borrower for holding and applying the Funds, annually analyzing the escrow
account, or verifying the Escrow Iiems, unless Lender pays Borrower interest on the Funds and Applicable
Law permits Lender to make such a charge. Unless an agreement is made in writing or Applicable Law
requires interest (0 be paid on the Funds, Lender shall not be required to pay Borrower any interest or earnings
on the Funds. Borrower and Lender can agree in writing, however, that interest shall be paid on the Funds,
Lender shall give to Borrower, without charge, an annual accounting of the Funds as required by RESPA.

I there is a surplus of Funds held in escrow, as defined under RESPA, Lender shall account to Borrower
for the excess funds in accordance with RESPA. If there is a shortage of Funds held in escrow, as defined
nder RESPA, Lender shall notify Borrower as required by RESPA, and Borrower shall pay (o Lender the
amount necessary to make up the shortage in accordance with RESPA, but in no more than 12 monthly
payments. If there is a deficiency of Funds held in escrow, as defined under RESPA, Lender shall notify
Borrower as required by RESPA, and Borrower shall pay to Lender the amount necessary 1o make up the
deficiency in accordance with RESPA, but in no more than 12 monthly payments.

Upon payment in full of all sums secured by this Security Instrament, Lender shall prompily refund to
Borrower any Funds held by Lender.

4, Charges; Liens. Borrower shall pay all taxes, assessments, charges, fines, and impositions attributable
to the Property which can attain priority over this Security Instrument, leasehold paymenis or ground rents on
the Property, if any, and Community Association Dues, Fees, and Assessments, if any. To the extent that these
items are Escrow Itemns, Borrower shall pay them in the manner provided in Section 3.

Borrower shall promptly discharge any lien which has priority over this Security Instrument unless
Borrower: (a) agrees in writing to the payment of the obligation secured by the lien in a manner acceptable to
Lender, but only so long as Borrower is performing such agreement; (b) contests the lien in good faith by, or
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defends against enforcement of the lien in, legal proceedings which in Lender's opinion operate 1o prevent the
enforcement of the Tien while those proceedings are pending, but only until such proceedings are concluded;
or (c) secures from the holder of the lien an agreement satisfactory to Lender subordinating the lien to this
Security Instrument. If Lender determines that any part of the Property is subject to a Jien which can attain
priority over this Security Instrument, Lender may give Borrower a notice identifying the lien, Within 10 days
of the date on which that notice is given, Borrower shall satisfy the lien or take one or more of the actions set
forth above in this Section 4.

Lender may require Borrower to pay a one-time charge for a real estate lax verification and/or reporting
service used by Lender in connection with this Loan.

5. Property Insurance. Borrower shall keep the improvements now existing or hereafier erected on the
Property insurcd against loss by fire, hazards included within the term "extended coverage,” and any other
hazards including, but not limited to, earthquakes and floods, for which Lender requires insurance. This
insurance shall be maintaimed in the amounts (including deductible levels) and for the periods that Lender
requires, What Lender requires pursuant to the preceding sentences can change during the term of the Loan,
The insurance carrier providing the insurance shall be chosen by Borrower subject to Lender's right to
disapprove Borrower's choice, which right shall not be exercised unreasonably. Lender may require Borrower
to pay, in connection with this Loan, either: (a) a onc-time charge for flood zone determination, certification
and wacking services; or (b) a one-time charge for flood zone delermination and certification services and
subsequent charges each lime remappings or similar changes occur which reasonably might affect such
determination or certification, Borrower shall also be responsible for the payment of any fees imposed by the
Federal Emergency Management Agency in connection with the review of any flood zone determination
resulting from an objection by Borrower.

If Borrower fails to maintain any of the coverages described above, Lender may obtain insurance
coverage, at Lender's option and Borrower's expense. Lender is under no obligation to purchase any particular
type or amount of coverage. Therefore, such coverage shall cover Lender, but might or might not protect
Borrower, Borrower's equity in the Property, or the contents of the Property, against any risk, hazard or
liability and might provide greater or lesser coverage than was previously in effect. Borrower acknowledges
that the cost of the insurance coverage so obtained might significantly exceed the cost of insurance that
Borrower could have obtained. Any amounts disbursed by Lender under this Section 5 shall become additional
debt of Borrower secured by this Security Instrument. These amounts shall bear interest at the Note rate from
the date of disbursement and shall be payable, with such interest, upon notice from Lender to Borrower
requesting payment.

All insurance policies required by Lender and renewals of such policies shall be subject to Lender's right
ic disapprove such policies, shall include a standard morigage clause, and shall name Lender as mortgagee
and/or as an additional loss payee. Lender shall have the right to hokd the policies and renewal centificates. If
Lender requires, Borrower shall promptly give to Lender all receipts of paid premiums and renewal notices. If
Borrower obtains any form of insurance coverage, not otherwise required by Lender, for damage fo, or
desiruction of, the Property, such policy shall include a standard mortgage clause and shall name Lender as
morigagee and/or as an additional loss payee.

In the event of loss, Borrower shall give prompt notice [0 the insurance carrier and Lender. Lender may
make proof of loss if not made promptly by Borrower. Unless Lender and Borrower otherwise agree in
writing, any insurance proceeds, whether or not the underlying insurance was required by Lender, shall be
applied to restoration or repair of the Property, if the restoration or repair is economically feasible and
Lender's security is not lessened. During such repair and restoration period, Lender shall have the right to hold
such insurance proceeds until Lender has had an opporumity to inspect such Property to ensure the work has
been completed to Lender's satisfaction, provided that such inspection shall be undertaken promptly. Lender
may disburse proceeds for the repairs and restoration in a single payment or in a series of progress paymenis
as the work is compleied. Unless an agreement is made in writing or Applicable Law requires interest to be
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paid on such insurance proceeds, Lender shall not be required io pay Borrower any interest or earnings on
such proceeds. Fees for public adjusters, or other third parties, retained by Borrower shall not be paid out of
the insurance proceeds and shall be the sole obligation of Borrower. If the restoration or repair is not
economically feasible or Lender's security would be lessened, the insurance proceeds shall be applied to the
sums secured by this Security Instrument, whether or not then due, with the excess, if any, paid to Borrower.
Such insurance proceeds shall be applied in the order provided for in Section 2.

If Borrower abandons the Property, Lender may file, negotiaie and settle any available insurance claim
and related matiers. If Borrower does not respond within 30 days to a notice from Lender that the insurance
carrier has offered to settle a claim, then Lender may negotiate and settle the claim. The 30-day period will
begin when the notice is given. In cither event, or if Lender acquires the Property under Section 22 or
otherwise, Borrower hereby assigns to Lender (a} Borrower's rights to any insurance proceeds in an amount
not to exceed the amounts unpaid under the Note or this Security Instrument, and (b) any other of Borrower's
rights (other than the right to any refund of uneamed premiums paid by Borrower) under all insurance policies
covering the Property, insofar as such rights are applicable to the coverage of the Property. Lender may use
the insurance proceeds either to repair or restore the Property or to pay amounts unpaid under the Note or this
Security Instrument, whether or not then due.

6. Occupancy. Borrower shall occupy, establish, and use the Property as Borrower's principal residence
within 60 days after the execution of this Security Instrument and shall continue to occupy the Property as
Borrower's principal residence for at least one year after the date of occupancy, unless Lender otherwise
agrees in writing, which consent shall not be unreasonably withheld, or unless extenuating circumstances exist
which are beyond Borrower's control.

7. Preservation, Maintenance and Protection of the Property; Inspections. Borrower shall not
destroy, damage or impair the Property, allow the Property to deteriorate or commit waste on the Property.
Whether or not Borrower is residing in the Properiy, Borrower shall maintain the Property in order to prevent
the Property from deteriorating or decreasing in value due to its condition. Unless it is determined pursuant to
Section 5 that repair or restoration is not economically feasible, Borrower shall prompily repair the Property if
damaged to avoid further deterioration or damage. If insurance or condemnation procceds are paid in
connection with damage to, or the taking of, the Property, Borrower shall be responsible for repairing or
restoring the Property only if Lender has released proceeds for such purposes. Lender may disburse proceeds
for the repairs and restoration in a single payment or in a series of progress payments as the work is
completed. If the insurance or condemnation proceeds are not sufficient to repair or resiore the Property,
Borrower is not relieved of Borrower's obligation for the completion of such repair or restoration.

Lender or its agent may make reasonable entries upon and inspections of the Property. If it has
reasonable cause, Lender may inspect the interior of the improvements on the Property. Lender shall give
Borrower notice at the time of or prior to such an mterior inspection specifying such reasonable cause.

8. Borrower's Loan Application, Borrower shall be in default if, during the Loan application process,
Borrower or any persons or entities acting at the direction of Borrower or with Borrower's knowledge or
consent gave materially false, misleading, or inaccurate information or statements to Lender (or failed to
provide Lender with material information) in connection with the Loan. Material representations include, but
are not limited to, representations concerning Borrower's occupancy of the Property as Bomrower's principal
residence.

9, Protection of Lender's Interest in the Property and Rights Under this Security Instrument. If (a}
Borrower fails to perform the covenants and agreements contained in this Security Instrument, (b) there is a
legal proceeding that might significantly affect Lender's interest in the Property and/or rights under this
Security Instrument (such as a proceeding in bankruptcy, probate, for condemnation or forfeiwre, for
enforcement of a lien which may atiain priority over this Security Instrument or to enforce laws or
regulations), or (c) Borrower has abandoned the Property, then Lender may do and pay for whatever is
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reasonable or appropriate to protect Lender's interest in the Property and rights under this Security Instrument,
including protecting and/or assessing the value of the Property, and securing and/or repairing the Property.
Lender's actions can inchide, but are not limited to: (a) paying any sums secured by a lien which has priority
over this Security Instrument; (b} appearing in court; and {c) paying reasonable attorneys' fees to protect is
interest in the Property anc/or rights under this Security Instrument, including its secured position in a
bankruptcy proceeding. Securing the Property includes, but is not limited to, entering the Property to make
repairs, change locks, replace or board up doors and windows, drain water from pipes, eliminate building or
other code violations or dangerous conditions, and have utilitics turned on or off. Although Lender may take
action under this Section 9, Lender does not have to do so and is not under any duty or obligation to do so. It
is agreed that Lender incurs no lability for not taking any or all actions anthorized under this Section 9.

Any amounts disbursed by Lender under this Section 9 shall become additional debt of Borrower secured
by this Security Instrument. These amounts shall bear interest at the Note rate from the date of disbursement
and shall be payable, with such interest, upon notice from Lender to Borrower requesting payment.

If this Security Instrument is on a leasehold, Borrower shall comply with all the provisions of the lease.
If Borrower acquires fee title to the Property, the leasehold and the fee title shall not merge unless Lender
agrees to the merger in writing.

10. Mortgage Insurance. If Lender required Mortgage Insurance as a condition of making the Loan,
Borrower shall pay the premiums required to maintain the Mortgage Insurance in effect. If, for any reason, the
Mortgage Insurance coverage required by Lender ceases 1o be available from the mortgage insurer that
previously provided such insurance and Borrower was required to make separately designated payments
toward the premiums for Mortgage Insurance, Borrower shall pay the premiums required to obtain coverage
substantially equivalent to the Morigage Insurance previously in effect, at a cost subsiantially equivalent to the
cost to Borrower of the Mortgage Insurance previously in effect, from an alternate mortgage insurer selected
by Lender. If substantially equivalent Mortgage Insurance coverage is not available, Borrower shall continue
10 pay to Lender the amount of the separately designated payments that were due when the insurance coverage
ceased to be in effect. Lender will accept, use and retain these payments as a non-refundable loss reserve in
lien of Mortgage Insurance. Such loss reserve shall be non-refundable, notwithstanding the fact that the Loan
is ultimately paid in full, and Lender shall not be required to pay Borrower any interest or earnings on such
loss reserve. Lender can no longer require loss reserve payments if Morigage Insurance coverage (in the
amount and for the period that Lender requires) provided by an insurer selected by Lender again becomes
available, is obtained, and Lender requires separately designated payments toward the premiums for Mortgage
Insurance. If Lender required Mortgage Insurance as a condition of making the Loan and Borrower was
required to make separately designated payments toward the premiums for Mortgage Insurance, Borrower
shall pay the premiums required to maintain Mortgage Insurance in effect, or to provide a non-refundable loss
reserve, until Lender's requirement for Morigage Insurance ends in accordance with any writien agreement
between Borrower and Lender providing for such termination or until termination is required by Applicable
Law. Nothing in this Section 10 affects Borrower's obligation to pay interest at the rate provided in the Note.

Mortgage Insurance reimburses Lender (or any entity that purchases the Note) for certain losses it may
incur if Borrower does not repay the Loan as agreed. Borrower is not a party Lo the Mortgage Insurance.

Mortgage insurers evatuate their total risk on all such insurance in force from time to time, and may enter
into agreements with other parties that share or modify their risk, or reduce losses. These agreements are on
terms and conditions that are satisfactory to the mortgage insurer and the other party (or parties) to these
agreements, These agreements may require the mortgage insurer (o make payments using any source of funds
that the mortgage insurer may have available (which may include funds obtained from Morigage Insurance
premiums).

As a result of these agreements, Lender, any purchaser of the Note, another insurer, any reinsurer, any
other entity, or any affiliate of any of the foregoing, may receive (directly or indirecily) amounts that derive
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from (or might be charactesized as) a portion of Borrower's payments for Morigage Insurance, in exchange for
sharing or modifying the mortgage insurer's risk, or reducing losses. If such agreement provides that an
affiliate of Lender takes a share of the insvrer's risk in exchange for a share of the premiums paid to the
insurer, the arrangement is ofien termed "caplive reinsurance.” Further:

(a) Any such agreementis will not affect the amounts that Borrower has agreed to pay for Morigage
Insurance, or any other terms of the Loan, Such agreements will not increase the amount Borrower will
owe for Morigage Insurance, and they will not entifle Borrower to any refund.

(b) Any such agreements will not affect the rights Borrewer has - if any - with respect to the
Mortgage Insurance under the Homeowners Protection Act of 1998 or any other law. These rights may
include the right to receive certain disclosures, to request and ohtain cancellation of the Mortgage
Insurance, to have the Morigage Insurance terminated automatically, and/or to receive a refund of any
Morigage Insurance premiums that were unearned at the time of such cancellation or termination,

11. Assignment of Miscellaneous Proceeds; Forfeiture. All Miscellanecus Proceeds are hereby
assigned to and shall be paid to Lender.

If the Property is damaged, such Miscellaneous Proceeds shall be applied to restoration or repair of the
Property, if the restoration or repair is economically feasible and Lender's security is not lessened. During such
sepair and restoration period, Lender shall have the right to hold such Miscellancous Proceeds until Lender has
had an opportunity to inspect such Property to ensure the work has been completed to Lender's satisfaction,
provided that such inspection shall be undertaken promptly. Lender may pay for the repairs and restoration in
a single disbursement or in & series of progress payments as the work is completed. Unless an agreement is
made in writing or Applicable Law requires interest to be paid on such Miscellancous Proceeds, Lender shall
not be required to pay Borrower any interest or earnings on such Miscellaneous Proceeds. If the restoration or
repair is not economically feasible or Lender's security would be lessened, the Miscellaneous Proceeds shall
be applied to the sums secured by this Security Instrument, whether or not then due, with the excess, if any,
paid to Borrower, Such Miscellaneous Proceeds shall be applied in the order provided for in Section 2.

In the event of a total taking, destruction, or loss in value of the Property, the Miscellancous Proceeds
shall be applicd to the sums secured by this Security Instrument, whether or not then due, with the excess, if
any, paid to Borrower.

In the event of a partial taking, destruction, or loss in value of the Property in which the fair market value
of the Property immediately before the partial taking, destruction, or loss in value is equal to or greater than
the amount of the surms secured by this Security Instrument immediately before the partial taking, destruction,
or loss in value, unless Borrower and Lender otherwise agree in writing, the sums secured by this Security
Instrument shall be reduced by the amount of the Miscellaneous Proceeds multiplied by the following fraction:
() the total amount of the sums secured immediately before the partial taking, destruction, or loss in value
divided by (b) the fair market value of the Property immediately before the partial taking, destruction, or loss
in value. Any balance shall be paid to Borrower.

In the event of a partial taking, destruction, or loss in value of the Property in which the fair market value
of the Property immediately before the partial taking, destruction, or loss in value is less than the amount of
the sums secured immediately before the partial taking, destruction, or loss in value, unless Borrower and
Lender otherwise agree in writing, the Miscellaneous Proceeds shall be applied to the sums secured by this
Security Instrument whether or not the sums are then duec.

If the Property is abandoned by Borrower, or if, after notice by Lender to Borrower that the Opposing
Party (as defined in the next sentence) offers to make an award to settle a claim for damages, Borrower fails 10
respond to Lender within 30 days after the date the notice is given, Lender is authorized to collect and apply
the Miscellaneous Proceeds cither to restoration or repair of the Property or to the sums secured by this
Security Instrument, whether or not then due. "Opposing Party” means the third party that owes Borrower
Miscellaneous Proceeds or the party against whom Borrower has a right of action in regard to Miscellaneous
Proceeds.
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Borrower shall be in default if any action or proceeding, whether civil or criminal, is begun that, in
Lender's judgment, could resuli in forfeitre of the Property or other materiat impaimment of Lender's inierest
in the Property or rights under this Security Instrament. Borrower can cure such a default and, if acceleration
has oceurred, reinstate as provided in Section 19, by causing the action or proceeding to be dismissed with a
ruling that, in Lender's judgment, precludes forfeiture of the Property or other material impairment of Lender's
interest in the Property or rights under this Security Instrument. The proceeds of any award or claim for
damages that are attributable to the impairment of Lender's interest in the Property are hereby assigned and
shall be paid to Lender.

All Miscellaneous Proceeds that are not applied to restoration or repair of the Property shall be applied in
the order provided for in Section 2.

12. Borrower Not Released; Forbearance By Lender Not a Waiver. Extension of the time for
payment or modification of amortization of the sums secured by this Security Instrument granied by Lender to
Borrower or any Successor in Interest of Borrower shall not operate to release the liability of Borrower or any
Successors in Interest of Borrower. Lender shall not be required to commence proceedings against any
Successor in Interest of Borrower or to refuse to extend time for payment or otherwise modify amortization of
the sums secured by this Security Instrument by reason of any demand made by the original Borrower or any
Successors in Interest of Borrower. Any forbearance by Lender in exercising any right or remedy including,
without limitation, Lender's acceptance of payments from third persons, entities or Successors in Interest of
Borrower or in amounts less than the amount then due, shall not be a waiver of or preclude the exercise of any
right or remedy.

13. Joint and Several Liability; Co-signers; Successors and Assigns Bound. Borrower covenants and
agrees that Borrower's obligations and liability shall be joint and several. However, any Borrower who
co-signs this Security Instrument but does not execute the Note (a "co-signer”): (a) is co-signing this Security
Instrument only to mortgage, grant and convey the co-signer's interest in the Property under the terms of this
Security Instrument; (b} is not personally obligated to pay the sums secured by this Security Instrument; and
(c) agrees that Lender and any other Borrower can agree to extend, modify, forbear or make any
accommodations with regard (¢ the terms of this Security Instrument or the Note without the co-signer's
consent.

Subject to the provisions of Section 18, any Successor in Interest of Borrower who assumes Borrower's
obligations under this Security Instrument in writing, and is approved by Lender, shall obtain all of Borrower's
rights and benefits under this Security Instrument. Borrower shall not be released from Borrower's obligations
and liability under this Security Instrament unless Lender agrees to such release in writing. The covenants and
agreements of this Security Instrument shall bind (except as provided in Section 20) and benefit the successors
and assigns of Lender.

14. Loan Charges. Lender may charge Bomower fees for services performed in connmection with
Borrower's defauli, for the purpose of protecting Lender's interest in the Property and rights under this
Security Instrument, including, but not limited to, attorneys' fees, property inspection and valvation fees. In
regard to any other fees, the absence of express authority in this Security Instrument to charge a specific fee to
Borrower shall not be construed as a prohibition on the charging of such fee. Lender may not charge fees that
are expressly prohibited by this Security Instrument or by Applicable Law,

I the Loan is subject to a law which sets maximum loan charges, and that law is finally interpreted so
that the interest or other loan charges collected or to be collected in connection with the Loan exceed the
permitted limits, then: (a) any such loan charge shall be reduced by the amount necessary Lo reduce the charge
to the permitted limit; and (b) any sums already collected from Borrower which exceeded permitted limits will
be refunded to Borrower, Lender may choose 10 make this refund by reducing the principal owed under the
Note or by making a direct payment to Borrower. If a refund reduces principal, the reduction will be treated as
a partial prepayment without any prepayment charge (whether or not a prepayment charge is provided for
under the Note). Borrower's acceptance of any such refund made by direct payment to Borrower will
constitute a waiver of any right of action Borrower might have arising out of such overcharge.
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15. Notices, All notices given by Borrower or Lender in connection with this Security Instrument must
be in writing. Any notice to Borrower in connection with this Security Instrument shall be deemed to have
been given to Borrower when mailed by first class mail or when actually delivered to Borrower's notice
address if sent by other means. Notice to any one Borrower shall constifute notice to all Borrowers unless
Applicable Law expressly requires otherwise. The notice address shall be the Property Address unless
Borrower has designated a substitute notice address by notice o Lender. Borrower shall promptly notify
Lender of Borrower's change of address. If Lender specifies a procedure for reporting Borrower's change of
address, then Borrower shall only report a change of address through that specified procedure. There may be
only one designated notice address under this Sccurity Instrument ai any one time. Any notice to Lender shall
be given by delivering it or by mailing it by first class mail to Lender's address stated herein unless Lender has
designaicd another address by notice to Borrower. Any notice in connection with this Security Instrument
shall not be deemed to have been given to Lender until actually received by Lender. If any notice required by
this Security Instrument is also required under Applicable Law, the Applicable Law requirement will satisfy
the corresponding requirement under this Security Instrument.

16. Governing Law; Severability; Rules of Construction. This Security Instument shall be govemed
by federal law and the law of the jurisdiction in which the Properiy is located. All rights and obligations
contained in this Security Instrument are subject to any requirements and limitations of Applicable Law.
Applicable Law might explicitly or implicitly allow the partics to agree by contract or it might be silent, but
such silence shall not be construed as a prohibition against agreement by contract. In the event that any
provision or clavse of this Security Instrument or the Note conflicts with Applicable Law, such conflict shall
not affect other provisions of this Security Instrument or the Note which can be given effect without the
conflicting provision.

As used in this Security Instrument; (a) words of the masculine gender shall mean and include
corresponding neuter words or words of the feminine gender; (b) words in the singular shall mean and include
the plural and vice versa; and (c) the word "may" gives sole discretion without any obligation to take any
action.

17. Borrower's Copy. Borrower shall be given one copy of the Note and of this Security Instrument.

18, Transfer of the Property or a Beneficial Interest in Borrower. As used in this Section 18,
“Interest in the Property” means any legal or beneficial interest in the Property, including, but not limited to,
those beneficial interests transferred in 4 bond for deed, coniract for deed, installment sales contract or escrow
agreement, the intent of which is the wransfer of title by Borrower at a future date to a purchaser.

If all or any part of the Property or any Interest in the Property is sold or transferred (or if Borrower is not
a natural person and a beneficial interest in Borrower is sold or transferred) without Lender's prior writen
consent, Lender may require immediate payment in full of all sums sccured by this Security Instrument.
However, this option shall not be exercised by Lender if such exercise is prohibited by Applicable Law.

If Lender exercises this option, Lender shall give Borrower notice of acceleration. The notice shall
provide a period of not less than 30 days from the date the notice is given in accordance with Section 15
within which Borrower must pay all sums secured by this Security Instrument. If Borrower fails o pay these
sums prior to the expiration of this period, Lender may invoke any remedies permitied by this Security
Instrument without further notice or demand on Borrower.

19. Borrower's Right to Reinstate After Acceleration. If Borrower meets certain conditions, Borrower
shall have the right to have enforcement of this Security Instrument discontinued at any time prior to the
earliest of: (a) five days before sale of the Property pursuant to any power of sale contained in this Security
Instrument; (b} such other period as Applicable Law might specify for the termination of Borrower's right 1o
reinstate; or (c) eniry of a judgment enforcing this Security Instrument. Those conditions are that Borrower:
(a) pays Lender all sums which then would be due under this Security Instrument and the Note as if no
acceleration had occurred; (b) cures any default of any other covenants or agreements; (¢) pays all expenses
incurred in enforcing this Security Instrument, including, but not limited to, reasonable atiomeys' fees,
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property inspeciion and valuation fees, and other fees incurred for the purpose of protecting Lender's interest
in the Property and rights under this Security Instrument; and (d) wakes such action as Lender may reasonably
require to assure that Lender's interest in the Property and righis under this Security Instrument, and
Borrower's obligation to pay the sums secured by this Security Instrument, shall continue unchanged. Lender
may require that Borrower pay such reinstalement sums and expenses in one or more of the following forms,
as selected by Lender: (a) cash; (b) money order; (c) certified check, bank check, treasurer's check or cashier's
check, provided any such check is drawn upon an institution whose deposits are insured by a federal agency,
instrumentality or entity; or (d) Blectronic Funds Transfer. Upon reinstatement by Borrower, this Secufity
Instrament and obligations secured hereby shall remain fully effective as if no acceleration had occurred.
However, this right to reinstate shall not apply in the case of acceleration under Section 18.

20, Sale of Note; Change of Lean Servicer; Notice of Grievance. The Note or a partial interest in the
Note (together with this Security Instrument) can be sold one or more times without prior notice to Borrower.
A sale might result in a change in the entity (known as the "Loan Servicer") that collects Periodic Payments
due under the Note and this Security Instrument and performs other mortgage loan servicing obligations under
the Note, this Security Instrument, and Applicable Law. There also might be one or more changes of the Loan
Servicer unrelated 1o a sale of the Note. If there is a change of the Loan Servicer, Borrower will be given
writien notice of the change which will state the name and address of the new Loan Servicer, the address to
which payments should be made and any other information RESPA requires in connection with a notice of
transfer of servicing. If the Note is sold and thereafter the Loan is serviced by a Loan Servicer other than the
purchaser of the Note, the mortgage loan servicing obligations to Borrower will remain with the Loan Servicer
or be transferred i0 a successor Loan Servicer and are not assumed by the Note purchaser unless otherwise
provided by the Note purchaser.

Neither Borrower nor Lender may commence, join, or be joined to any judicial action (as either an
individual litigant or the member of a class) that arises from the other party's actions pursuant to this Security
Instrument or that alleges that the other party has breached any provision of, or any duty owed by reason of,
this Security Instrument, until such Borrower or Lender has notified the other party (with such notice given in
compliance with the requirements of Section 15) of such alleged breach and afforded the other party hereto a
reasonable period after the giving of such notice to take corrective action. If Applicable Law provides a time
period which must elapse before certain action can be taken, that time period will be deemed to be reasonable
for purposes of this paragraph. The notice of acceleration and opportunity to cure given to Borrower pursuant
to Section 22 and the notice of acceleration given to Borrower pursuant to Section 18 shall be deemed to
satisfy the notice and opportunity to take correclive action provisions of this Section 20,

21. Hazardous Substances. As used in this Section 21: (a) "Hazardous Substances” are those substances
defined as toxic or hazardous substances, pollutants, or wastes by Environmental Law and the following
substances: gasoline, kerosene, other flammable or toxic petroleum products, toxic pesticides and herbicides,
volatile solvents, materials containing asbestos or formaldehyde, and radioactive materials; (b)
*Environmental Law" means federal laws and laws of the jurisdiction where the Property is located that relate
10 health, safety or environmental protection; (c} "Environmental Cleanup” includes any response aclion,
remedial action, or removal action, as defined in Environmental Law; and (d) an "Environmental Condition"
means a condition that can cause, contribute to, or otherwise trigger an Environmental Cleanup.

Borrower shall not cause or permit the presence, use, disposal, storage, or release of any Hazardous
Substances, or threaten to release any Hazardous Substances, on or in the Property. Borrower shall not do, nor
allow anyone else to do, anything affccting the Property (a) that is in violation of any Environmental Law, (b)
which creates an Environmental Condition, or (¢) which, due 1o the presence, use, or release of a Hazardous
Substance, creates a condition that adversely affects the value of the Property. The preceding two sentences
shall not apply to the presence, use, or storage on the Property of small quantities of Hazardous Substances
that are generally recognized to be appropriate to normal residential uses and to maintenance of the Property
(including, but not limited to, hazardous substances in consumer products).

@ -6A(NY) (0507) CHL (11/05) Page 13 of 16 Form 3029 1/01

Station Id :WO08

Page 13 of 26 Printed on 11/20/2017 8:58:18 AM

Document: DOT 2006.1122.3799

APP000023



Branch :CC1,User :CEST Order: 170454155 Title Offiger:
|

CLARK,NV

mment;

Case 2:18-cv-00588" Document 1-2° Eiied 04704718 Page 15 of 27

DOC ID #: 00015355520211006

Borrower shall promptly give Lender written notice of (a) any investigation, claim, demand, lawsuit or
other aciion by any governmental or regulatory agency or privaie party involving the Property and any
Hazardous Substance or Environmental Law of which Borrower has acival knowledge, (b) any Environmental
Condition, including but not limited to, any spilling, leaking, discharge, release or threai of release of any
Hazardous Substance, and (c) any condition caused by the presence, use or release of a Hazardous Substance
which adversely affects the value of the Property. If Borrower leams, or is notified by any govemmental or
regulatory authority, or any private party, that any removal or other remediation of any Hazardous Substance
affecting the Property is necessary, Borrower shall promptly take all necessary remedial actions in accordance
with Bnvirommental Law. Nothing herein shall create any obligation on Lender for an Environmental Cleanup.

NON-UNIFORM COVENANTS. Borrower and Lender further covenant and agree as follows:

22. Acceleration; Remedies. Lender shall give notice to Borrower prior to acceleration following
Borrower's breach of any covenant or agreement in this Security Instrument (but not prior to
acceleration under Section 18 unless Applicable Law provides otherwise). The notice shall specify: (a)
the default; (b) the action required to cure the default; {c) a date, not less than 30 days from the date the
notice is given to Borrower, by which the default must be cured; and (d) that failure to cure the default
on or before the date specified in the notice may result in acceleration of the sums secared by this
Security Instrument and sale of the Property, The notice shall further inform Borrower of the right to
reinstate after acceleration and the right to bring a court action to assert the non-existence of a default
or any other defense of Borrower to acceleration and sale. If the default is not cured on or before the
date specified in the notice, Lender at its option, and without further demand, may invoke the power of
sale, including the right to accelerate full payment of the Note, and any other remedies permitted by
Applicable Law. Lender shall be entitled to collect all expenses incurred in pursuing the remedies
provided in this Section 22, including, but not limited to, reasonable attorneys' fees and cosis of title
evidence.

If Lender invokes the power of sale, Lender shall execute or cause Trustee to execute written notice
of the occurrence of an event of default and of Lender's election to cause the Property to be sold, and
shall cause such notice to be recorded in each county in which any part of the Property is located.
Lender shall mail copies of the notice as prescribed by Applicable Law to Borrower and to the persons
prescribed by Applicable Law. Trustee shall give public notice of sale to the persons and in the manner
prescribed by Applicable Law. After the time required by Applicable Law, Trustee, without demand on
Borrower, shall sell the Property at public auction to the highest bidder at the time and place and under
the terms designated in the notice of sale in one or more parcels and in any order Trustee determines.
Trustee may postpone sale of all or any parcel of the Property by public announcement at the time and
place of any previously scheduled sale. Lender or its designee may purchase the Property at any sale,

Trustee shall deliver to the purchaser Trustee's deed conveying the Property without any covenant
or warranty, expressed or implied. The recitals in the Trustee's deed shall be prima facte evidence of the
truth of the statements made therein. Trustee shall apply the proceeds of the sale in the following order:
(a) to all expenses of the sale, including, but not limited to, reascnable Trustee's and attorneys' fees; {b)
to all sums secured by this Security Instrument; and (c) any excess {o (he person or persons legally
entitled to it.

23. Reconveyance. Upon payment of all sums secured by this Security Instrument, Lender shall request
Trustee to reconvey the Property and shall surrender this Security Instrument and all notes cvidencing debt
secured by this Security Instrument to Trustee. Trustee shall reconvey the Property without warranty to the
person or persons legally entitled to it. Such person or persons shatt pay any recordation costs, Lender may
charge such person or persons a fee for reconveying the Property, but only if the fee is paid to a third party
{such as the Trustee) for services rendered and the charging of the fee is permitted under Applicable Law.

24. Substitute Trustee. Lender at its option, may from time to time remove Trustee and appoint a
successor trustee to any Trustee appointed hereunder. Without conveyance of the Property, the successor
trustee shall succeed to all the tifle, power and duties conferred upon Trustee herein and by Applicable Law.

25. Assumption Fee, If there is an assumption of this loan, Lender may charge an assumption fee of
US.§ 300.00
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BY SIGNING BELOW, Borrower accepts and agrees to the terms and covenants contained in this
Security Instrument and in any Rider executed by Borrower and recorded with it.

w A (Seal)

NELSON M. PRITZ -Borrower

%‘”"‘S (Seal)

SUSAN PRITZ [ 4 -Borrower

(Scal)
-Borrower

(Scal)

-Borrower
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STATE OF NEVADA
county oF ()
This instrument was aclﬁovg] dged bef;)’rg]c on l \/ \/l ’O b by
Nelson njt’z [ Susan Hnt=z
N
N

Mail Tax Statements To: i P NICOLE PINERO
TAX DEPARTMENT 5V3-24 ‘ j /_5: Notary Public, S-ta!e of Nevada

S Appointment No. 04-86840-1
450 American Street : My ~prt, Expires Fob 4. 2008

Simi Valley CA, 923065
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FHA/VA/CONV
s Legal Description Exhibit A
1D955-NV (07/03){d}
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EXHIBIT "ONE"

Parcel I:

Lot 168 of Final Map Of Silver Springs - Unit A, as shown by map thereof on file in Book
&1 of Plats, Page 36, and as amended by Certificate of Amendment recorded April 27,
2001 in Book 20010427 as Document No. 00272, in the Office of the County Recorder of

Clark County, Nevada.

Parcel I1:

A non-exclusive easement for ingress, egress, and enjoyment upon and over that portion of
said subdivision delineated on the plat as "Private Street and P.U.E.” and "Common
Elements Lots” and as further described in the Covenants, Conditions, and Restrictions
racorded September 17, 2001 in Book 20010917 as Document No. 01331 of Official
Flecords, and as same may by amended from time to time.

Assessor's Parcel No: 161-26-111-133
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PLANNED UNIT DEVELOPMENT RIDER

THIS PLANNED UNIT DEVELOPMENT RIDER is made this SEVENTEENTH day of
NOVEMBER, 2006 |, and is incorporated into and shall be deemed to amend and supplement the
Morigage, Deed of Trust, or Security Deed (the "Security Instrument”) of the same date, given by the
undersigned (the "Borrower") to secure Borrower's Note to
COUNTRYWIDE HOME LOANS, INC.

{the "Lender") of the same date and covering the Property described in the Security Instrument and

located at:
4946 DROUBAY DRIVE

LAS VEGAS, NV 89122

[Property Address]
The Property includes, but is not limited to, a parcel of land improved with a dwelling, together with
other such parcels and certain common areas and facilities, as described in
THE COVENANTS, CONDITIONS, AND RESTRICTIONS FILED OF RECORD

THAT AFFECT THE PROPERTY

{the "Declaration”). The Property is a part of a planned unit development known as
SILVER SPRINGS

[Name of Planned Unit Development]

MULTISTATE PUD RIDER - Single Family - Fannie Mae/Freddie Mac UNIFORM INSTRUMENT

@ 7R (0411) CHL (12/05)(d) Page 1 of 3
VMP Morigage Solutions, Inc. Form 3150 1/01

Station Id :WO08
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(the "PUD"). The Property also includes Borrower's inierest in the homeowners association or
equivalent entity owning or managing the common areas and facilities of the PUD (the "Owners
Association”) and the uses, benefits and proceeds of Borrower's interest.

PUD COVENANTS. In addition to the covenants and agreements made in the Security
Instrument, Borrower and Lender further covenant and agree as follows:

A. PUD Obligations. Borrower shall perform all of Barrower's obligations under the PUD's
Constituent Documents. The “Constituent Documents” are the (i) Declaration; (i) articles of
incorporation, trust instrument or any equivalent document which creates the Owners Association; and
(iii) any by-laws or other rules or regulations of the Owners Association. Borrower shall promptly pay,
when due, all dues and assessments imposed pursuant to the Constituent Documents.

B. Property Insurance. So long as the Owners Assoclation maintains, with a generally accepted
insurance carrier, a "master” or "blanket" policy insuring the Property which is satisfactory fo Lender
and which provides insurance coverage in the amounts (including deductible levels), for the periods,
and against loss by fire, hazards included within the term "extended coverage,” and any other
hazards, including, but not limited 1o, earthquakes and floods, for which Lender requires insurance,
then: (i) Lender waives the provision in Section 3 for the Periodic Payment to Lender of the yearly
premium installiments for property insurance on the Property; and (i) Borrower's obligation under
Section 5 to maintain property insurance coverage on the Property is deemed satisfied to the extent
that the required coverage is provided by the Owners Association policy.

What Lender requires as a condition of this waiver can change during the term of the loan.

Borrower shall give Lender prompt notice of any lapse in required property insurance coverage
provided by the master or blanket policy.

In the event of a distribution of property insurance proceeds in lieu of restoration or repair
following a loss o the Property, or to commen areas and facilities of the PUD, any proceeds payable
to Borrower are hereby assigned and shall be paid to Lender. Lender shall apply the proceeds to the
sums secured by the Security Instrument, whether or not then due, with the excess, if any, paid to
Borrower.

C. Public Llability Insurance. Borrower shall take such actions as may be reascnable o insure
that the Owners Association maintains a public liability insurance policy acceptable in form, amount,
and extent of coverage to Lender.

D. Condemnation. The proceeds of any award or claim for damages, direct or consequential,
payable to Borrower in connection with any condemnation or other taking of all or any part of the
Property or the common areas and facilities of the PUD, or for any conveyance in lieu of
condemnation, are hereby assigned and shalt be paid to Lender. Such proceeds shall be applied by
Lender to the sums secured by the Security Instrument as provided in Section 11.

@B -7R (0411)  CHL (12/05) Page 2 of 3 Form 3150 1/01
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E. Lender's Prior Consent. Borrower shall not, except after notice to Lender and with Lender's
prior written consent, either partition or subdivide the Property or consent to: (i) the abandonment or
termination of the PUD, except for abandonment or termination required by law in the case of
substantial destruction by fire or other casualty or in the case of a taking by condemnation or eminent
domain; {ii) any amendment 1o any provision of the "Constituent Documents" if the provision is for the
express benefit of Lender; (iii) termination of professional management and assumption of
self-management of the Owners Association; or (iv) any action which would have the effect of
rendering the public liability insurance coverage maintained by the Owners Association unacceptable
to Lender.

F. Remedies. If Borrower does not pay PUD dues and assessments when due, then Lender may
pay them. Any amounts disbursed by Lender under this paragraph F shall become additional debt of
Borrower secured by the Security Instrument. Unless Borrower and Lender agree to other terms of
payment, these amounts shall bear interest from the date of disbursement at the Note rate and shall
be payable, with interest, upon notice from Lender to Borrower requesting payment.

BY SIGNING BELOW, Borrower accepts and agrees to the terms and covenants contained in this
PUD Rider.

va/lva\' (Seal)

NELSON M. PRITZ - Borrower

W’:C / (Seal)

SUSAN PRITZ ( 14 - Borrower

(Seal)
- Borrower

(Seal)
- Borrower

Q% 7R (0411)  CHL (12/08) Page 3 of 3 Form 3150 1/01
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Prepared by: NATALIA GENOY COUNTRYWIDE HOME LOANS, INC.

Branch #: 0009164

DATE: 11/17/2006 5613 DTC PARKWAY, SUITE 700
BORRCWER: NELSCN M, PRITZ GREENWOOD VILLAGE, CO 80111
CASE #: Phone: (720)200-6000
LOAN #: ] Br Fax No.: (720)200-7217

PROPERTY ADDRESS: 4946 DROUBAY DRIVE
LAS VEGAS, NV 89122

DISCLOSURE STATEMENT ABOUT MERS

Mortgage Electronic Registration Systems, Inc. (MERS) is named on your mortgage as the morigagee in a
nominee capacity for

COUNTRYWIDE HOME LOANS, INC.

(Lender). MERS is a company separate from your lender that operates an electronic tracking system for morigage
rights. MERS is not your lender; it is a company that provides an alternative means of registering the mortgage lien
in the public records. MERS maintains a database of all the loans registered with it, including the name of the lender
on each loan, Your lender has elected to name MERS as the morigagee in a nominee capacity and record the
mortgage in the public land records to protect its lien against your property.

Naming MERS as the mortgagee and registering the mortgage on the MERS electronic tracking system does
not affect your obligation to your Lender, under the Promissory Note.

FHANVAICONY
e MERS Disclosure Statement
1D5421U8 {12/98).01(d)
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ADJUSTABLE RATE RIDER

{LIBOR Index - Rate Caps)

THIS ADJUSTABLE RATE RIDER is made this SEVENTEENTH day of
NOVEMBER, 2006 , and is incorporated into and shall be deemed to amend and
supplement the Mortgage, Deed of Trust, or Deed to Secure Debt (the "Security Instrument”) of the
same date given by the undersigned (the “Borrower™) to secure Borrower's Note to
COUNTRYWIDE HOME LOANS, INC.

{the "Lender") of the same date and covering the property described in the Security Instrument and
located at:
4946 DROUBAY DRIVE, LAS VEGAS, NV 892122

[Property Address}

THE NOTE CONTAINS PROVISIONS ALLOWING FOR CHANGES iN THE
INTEREST RATE AND THE MONTHLY PAYMENT. THE NOTE LIMITS THE
AMOUNT THE BORROWER'S INTEREST RATE CAN CHANGE AT ANY ONE
TIME AND THE MAXIMUM RATE THE BORROWER MUST PAY,

ADDITIONAL COVENANTS. In addition 1o the covenants and agreements made in the Security
instrument, Barrower and Lender further covenant and agree as follows:

MULTISTATE ADJUSTABLE RATE RIDER - LIBOR INDEX - Single Family
CONV
+ BC - ARM Rider

1U193-US (12/05)(d) Page 10of 4

*23991°*
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A. INTEREST RATE AND MONTHLY PAYMENT CHANGES

The Note provides for an initial interest rate of 8.450 %. The Note provides for
changes in the interest rate and the monthly payments, as follows:
4. INTEREST RATE AND MONTHLY PAYMENT CHANGES

(A) Change Dates

The interest rate | will pay may change onthe first day of
DECEMBER, 2008 , and on that day every sixth month thereafter. Each date on which my

interest rate could change is called a "Change Date.”

{B) The Index

Beginning with the first Change Date, my interest rate will be based cn an Index. The "Index" is
the average of interbank offered rates for six-month U.S. dollar-denominated deposits in the London
market ("LIBOR"), as published in The Wall Street Journal. The most recent Index figure available as
of the date 45 days before each Change Date is called the "Current Index."

If the Index is no longer available, the Note Holder will choose a new index that is based upon
comparable information. The Note Holder will give me notice of this choice.

(C) Calculation of Changes

Before each Change Date, the Note Holder will calculate my new interest rate by adding
SIX & 65/100 percentage point(s) ( 6.650 %) to the Current Index.
The Note Holder will then round the result of this addition to the nearest one-eighth of one percentage
point (0.125%). Subject ta the limits stated in Section 4(D) below, this rounded amount will be my new
interest rate until the next Change Date.

The Note Holder will then determine the amount of the monthly payment that would be sufficient
to repay the unpaid principal that | am expected to owe at the Change Date in full on the maturity date
at my new interest rate in substantially equal payments. The result of this calculation will be the new
amount of my monthly payment.

(D) Limits on Interest Rate Changes

The interest rate | am required 1o pay at the first Change Date will not be greater than

9.950 % or less than 8.450 %. Thereafter, my interest rate will never be increased
or decreased on any single Change Date by more than ONE & ONE-HALF
percentage point(s) ( 1.500 %) from the rate of interest | have been paying for the preceding
six rgonths[j My interest rate will never be greater than 15.450 % or less than

.450 %.

(E) Effective Date of Changes

My new interest rate will become effective on each Change Date. | will pay the amount of my new
monthly payment beginning on the first monthly payment date after the Change Date until the amount
of my monthly payment changes again.

CONV
* BC - ARM Rider
1U193-US (12/05) Page 2 of 4
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{F) Notice of Changes

The Note Holder will deliver or mail to me a notice of any changes in my interest rate and the
amount of my monthly payment before the effective date of any change. The notice will inciude
information required by law to be given me and also the title and telephone number of a persen who

will answer any question ! may have regarding the notice.

B. TRANSFER OF THE PROPERTY OR A BENEFICIAL INTEREST IN BORROWER

Uniform Covenant 18 of the Security Instrument is amended to read as follows:

Transfer of the Property or a Beneficial Interest in Borrower. As used in this
Section 18, "Interest in the Property” means any legal or beneficial interest in the Property,
including, but not limited to, those beneficial interests transferred in a bond for deed, contract
for deed, installment sales contract or escrow agreement, the intent of which is the transfer
of title by Borrower at a future date to a purchaser.

It all or any part of the Property or any Interest in the Property is sold or transferred (or
if a Borrower is not a natural person and a beneficial interest in Borrower is sold or
transferred) without Lender's prior written congent, Lender may require immediate payment
in full of all sums secured by this Security Instrument. However, this option shall not be
exercised by Lender if such exercise is prohibited by Applicable Law. Lender also shall not
exercise this option if: (a) Borrower causes o be submitted to Lender information required
by Lender to evaluate the intended transferee as if a new loan were being made to the
transferee; and (b) Lender reasonably determines that Lender's security will not be impaired
by the loan assumption and that the risk of a breach of any covenant or agreement in this
Security Instrument is acceptable to Lender.

To the extent permitted by Applicable Law, Lender may charge a reasonable fee as a
condition to Lenders consent to the loan assumption. Lender may also require the
transferee to sign an assumption agreement that is acceptable to Lender and that obligates
the transferee to keep all the promises and agreements made in the Note and in this
Security instrument. Borrower will continue to be cbligated under the Note and this Security
Instrument unless Lender releases Borrower in writing.

If Lender exercises the option to require immediate payment in full, Lender shall give
Borrower notice of acceleration. The notice shall provide a period of not less than 30 days
from the date the notice is given in accordance with Section 15 within which Borrower must
pay all sums secured by this Security instrument. If Borrower fails to pay these sums prior to
the expiration of this period, Lender may invoke any remedies permitted by this Security
instrument without further notice or demand on Borrower.

CONV
*8C - ARM Rider
1U193-US {12/05) Page 3 of 4
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BY SIGNING BELOW, Borrower accepts and agrees to the terms and covenants comained in this

Adjustable Rate Rider.
~ r
_\ M«Q\M/f AV (Seal)
Y v

NELSON M. PRITZ - Borrower

%W ~ \/ (Seal)

SUSAN PRITZ C / - Borrower

(Seal)
- Borrower

(Seal)
- Borrower

CONV
*BC - ARM Rider
1U193-US {12/05) Page 4 of 4
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Inst #: 201111290000514
Feea: $18.00

NfC Fee: $25.00

111292011 08:05:59 AM

Recording Requested By:

) » SRS TR Harmniﬁ QQHdnq

DAtk vl AIMeErica ikl o bl

Prepared By: Youda Crain Requeator:

888-603-9011 CORELOGIC

When recorded mail to: Recorded By: OSA Pas: 2
CoreLogic ¥ ge:
450 E. Boundary St. DEBBIE CONWAY

Attn: Release Dept. CLARK COUNTY RECORDER

Chapin, SC 29036

A

DocID#  20815355520216690
Tax ID: 161-26-111-133
Property Address:

4946 Droubay Dr

Las Vegas, NV 89122-8132 :
NV0-ADT 15718968 11/21/2011 This space for Recorder's use |

MIN #: 1000157-0007499627-9 MERS Phone #: 888-679-6377

ASSIGNMENT OF DEED OF TRUST

For Value Received, the undersigned holder of a Deed of Trust (herein “Assignor”) whose address is 3300 S.W.’
34TH AVENUE, SUITE 101 OCALA, FL 34474 does hereby grant, sell, assign, transfer and convey unto THE

. BANK OF NEW YORK MELLON FKA THE BANK OF NEW YORK, AS TRUSTEE FOR THE

CERTIFICATEHOLDERS OF CWABS, INC., ASSET-BACKED CERTIFICATES, SERIES 2006-25 whose
address is 101 BARCLAY ST - 4W, NEW YORK ,NY 10286 all beneficial interest under that certain Deed of
Trust described below together with the note(s) and obligations therein described and the money due and to become
due thereon with interest and all fights accrued or to accrue under said Deed of Trust.

Original Lender: MERS, INC., AS NOMINEE FOR COUNTRYWIDE HOME LOANS, INC.

Made By: NELSON M PRITZ, AND SUSAN PRITZ, HUSBAND AND WIFE AS JOINT
TENANTS

Trustee: RECON TRUST

Date of Deed of Trust: 11/17/2006 Original Loan Amount: $232,200.00

Recorded in Clark County,NV on: 11/22/2006, book 20061122, page 0003799 and instrument number N/A

I the undersigned hereby affirm that this document submitted for recording does not contain the social security
number of any person or persons.

IN WITNES? WHEREOF, the undersigned has caused this Assignment of Deed of Trust to be executed on

MORTGAGE ELECTRONIC REGISTRATION
SYSTEMS, INC.

e Ol

Edward Gallegos ; Assistant Secretagg,

Page 1 of 2 Printed on 11/20/2017 8:58:23 AM
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State of California
County of Ventura

On NOV 2.2 2011 _ before me, alely 6 Notary Public, personally appeared

EZE v; E;i;ei o4 a I
, who proved to me on thé-basis of satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the

within instrument and acknowledged to me that he/she/they executed the same in his/her/their authorized capacity
(ies), and that by his/her/their signature(s) on the instrument the person(s), or the entity upon behalf of which the
person(s) acted, executed the instrument.

I certify under PENALTY OF PERJURY under the laws of the State of California that the foregoing
paragraph is true and correct.

ROUDABEH BEYGZADEH-ELIAS

R Commission # 1939621
Notary Pubtic - California S
Los Angeles County 2
My Comm. Expires Jun 4, 2015

WITNESS my hand and official seal.

>

Notary Pubfic: (Seal)
My Comnpission Expires: June-4-2045
DocID# 20815355520216690
Page 2 of 2 Printed on 11/20/2017 8:58:23 AM
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Inst #: 201210090001817
Feea: $17.00 N/C Fee: $0.00
RPTT: $28.05 Ex: #

10/09/2012 02:09:10 PM
Faraip! # 1336804

=1 feuleieiy

g

Requeator:
ALESSI 8 KOENIG LLC
Recorded By: SAC Pga: 2

When recorded mail to and
Mail Tax Statements to: DEBBIE CONWAY
SFR Investments Pool I, LLC CLARK COUNTY RECORDER

2920 N. Green Valley Parkway
Building 5, St 525
Henderson, NV 89014

A.P.N. No.161-26-111-133 TS No. 13855-4946

TRUSTEE’S DEED UPON SALE

The Grantee (Buyer) herein was: SFR Investments Pool I, LLC

The Foreclosing Beneficiary herein was: Squire Village at Silver Springs Community Association
The amount of unpaid debt together with costs: $5,356.00

The amount paid by the Grantee (Buyer) at the Trustee’s Sale: $5,358.00

The Documentary Transfer Tax: $28.05

Property address: 4946 Droubay Dr, Las Vegas, NV 89122

Said property isin [ ] unincorporated area: City of Las Vegas

Trustor (Former Owner that was foreclosed on): Nelson & Susan Pritz

Alessi & Koenig, LLC (herein called Trustee), as the duly appointed Trustee under that certain Notice of
Delinquent Assessment Lien, recorded February 6, 2009 as instrument number 00299, in Clark County, does
hereby grant, without warranty expressed or implied to: SFR Investments Pool I, LLC (Grantee), all its right,
title and interest in the property legally described as: Lot 168, as per map recorded in Book 91, Pages 36 as
shown in the Office of the County Recorder of Clark County Nevada.

TRUSTEE STATES THAT:
This conveyance is made pursuant to the powers conferred upon Trustee by NRS 116 et seq., and that certain
Notice of Delinquent Assessment Lien, described herein. Default occurred as set forth in a Notice of Default
and Election to Sell which was recorded in the office of the recorder of said county. All requirements of law
regarding the mailing of copies of notices and the posting and publication of the cppies of the Notice of Sale
have been complied with. Said property was sold by said Tr@}tee at public auctiin on September 19, 2012 at
the place indicated on the Notice of Trustee’s Sale.

Ryan Kerbow, Esq.
Signature of AUTHORIZED AGENT for Alessi&Koenig, LLC

State of Nevada )
County of Clark )

SUBSCRIBED and SWORN to beforeme  09/2¢ . /2.

/
WITNESS my hand and official seal. L/M/(Aﬁ

(Signature)
5 ":\ MARY INDALECIO

4\’ Notary Public-State of Nevada
('Y APPT.NO, 12-8340-1
My App. Expires July 12, 2016

S
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STATE OF NEVADA

DECLARATION OF VALU

n
vy

1. Assessor Parcel Number(s)

a. 161 -26-111-133

a0 T

2. Type of Property:

}18 Page 3 of 3

Station Id :WO08

a.|] ] Vacant Land b.]v] Single Fam. Res. FOR RECORDERS OPTIONAL USE ONLY
c¢.| |Condo/Twnhse d.| ]2-4 Plex Book Page:
el | Apt Bldg £] ] Comm'l/Ind1 Date of Recording:
g.|_| Agricultural h.| | Mobile Home Notes:
Other
3.a. Total Value/Sales Price of Property $ 5,358.00

b. Deed in Lieu of Foreclosure Only (value of property

c. Transfer Tax Value: $ 5,358.00
d. Real Property Transfer Tax Due $ 28.05

4. If Exemption Claimed:
a. Transfer Tax Exemption per NRS 375.090, Section

b. Explain Reason for Exemption:

5. Partial Interest: Percentage being transferred: 100 %

The undersigned declares and acknowledges, under penalty of perjury, pursuant to NRS 375.060

and NRS 375.110, that the information provided is correct to the best of their information and belief,
and can be supported by documentation if called upon to substantiate the information provided herein.
Furthermore, the parties agree that disallowance of any claimed exemption, or other determination of
additional tax due, may result in a penalty of 10% of the tax due plus interest at 1% per month. Pursuant

el/l7h
V\/\

to NRS 375.030, t%;y‘i and S
Signature (Z
gnatur /

Capacity: Grantor

Signature Capacity:
SELLER (GRANTOR) INFORMATION BUYER (GRANTEE) INFORMATION

(REQUIRED)
Print Name: Alessi&Koenig, LLC

(REQUIRED)
Print Name: SFR [nvestment Pool |, LLC

all be jointly and severally liable for any additional amount owed.

Address:9500 w Flamingo 205 Address: 2920 N. Green Valley P.B5,St525

City:Las Vegas City: Henderson

State: NV Zip: 89147 Zip:89014

State: A/ )/

OMPANY/PERSON REQUESTING RECORDING (Required if not seller or buyer
Escrow # N/A Foreclosure

C
Print Name: Alessi&Koenig, LLC

Address: 9500 W Flamingo 205
City: Las Vegas

State:NV Zip: 89147

AS A PUBLIC RECORD THIS FORM MAY BE RECORDED/MICROFILMED

CLARK,NV Page 2 of 2

Document: DED TRS 2012.1009.1817
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DOUGLAS E. MILES *

Also Admitted in Nevada and Illinois
RICHARD J. BAUER, JR.*
JEREMY T. BERGSTROM

Also Admitted in Anizona
FRED TIMOTHY WINTERS*
KEENAN E. McCLENAHAN*
MARK T. DOMEYER*

Also Admitted in District of Of Counsel

Columbia & Virginia MILES, BAUER, BERGSTROM & WINTERS, LLP JOHN W. LISH

TAMI S. CROSBY* Admitted in Utah
MATTHEW D. TOKARZ * ATTORNEYS AT LAW SINCE 1985

L. BRYANT JAQUEZ *
DANIEL L. CARTER * _ _ _
"BRIAN H. TRAN® ' 2200 Paseo Verde Parkway, Suite 250
RYAN W. STOCKING *
GINA M. CORENA Henderson, NV 89052

ROMlso Admited in Calitonia ' Phone: (702) 369-5960

WAYNEA.RASH * _ Fa»x: (702) 369_7_4955_
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January 12,2010

Squire Village ' ' ' SENT VIA FIRST CLASS MAIL
~ .Alessi & Koenig, LLC R : - ' - T

9500 W. Flamingo Rd., Suite 100

Las Vegas, NV 89147

Re:  Property Address: 4946 Droubay Dr.,-Las Vegas NV 891 22
' -MBBW File No. 1 0-H0045

» Dea’r Sirs:
_ This letter is in response to your Notice of Sale with regard to the HOA assessments purportedly vowed on

the above described real property. This firm represents the interests of MERS as nominee for BAC Home
Loans Servicing, LP afka Countrywide Home Loans, Inc. (hereinafter “BAC”) with regard to these issues.

-BAC is the beneﬁ01ary/serv1cer of the first deed of trust loan secured by the property. - - R TIR

As you know, NRS 116.3116 governs liens against units for assessments. Pursuant 6 NRS 1 16.3.1 16:
The association has a lien on a unit for: "

o any peheltzes fees charges late charges, - fi ﬁes and interest chai;gee' pursziant to ﬁaragraphs (])' to
(n) inclusive, of subsection 1 of NRS 116.3102 are enforceable as assessments under- this section -

Wh11e the HOA may claim a lien under NRS 116 3102 Subsectlon (1), Paragraphs (j) through (n) of tlns

- Statute clearly. provide that such a lien is JUN IOR to first.deeds of trust to the extent the lien is for fees .
and charges imposed for collection and/or attorney fees, collection costs, late fees, service charges and
mterest See Subsection 2(b) of NRS 116.3116, which states in pertment part:

2. A lien under this section is prior to all other hens and encumbrances on a unit except:

(b) A first security interest on the unit recorded before the date on which the assessment sought to
be enforced became delinquent...

The lien is also prior to all security interests described in paragraph (b) to the extent of the
assessments for common expenses...which would have become due in_ the absence of
acceleration during the 9 months lmmedlatelv preceding institution of an action to enforce
the lien.
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Subsection 2b of NRS 116.3116 clearly provides that an HOA lien “is prior to-all other liens and
encumbrances on a unit except: a first security interest on the unit...” But such a lien is prior to a first
security interest to the extent of the assessments for common expenses which would have become due
- during the 9 months before institution of an action to enforce the lien. .

“Based on Section 2(b), a portion of your HOA lien is arguably senior to BAC’s first deed of trust,
specifically the nine months of assessments for common expenses incurred before the date of your notice

. of delinquent assessment. For purposes of calculating the nine-month period, the trigger date is the date

the HOA sought to enforce its lien. ‘It is unclear, based upon the information known to date, what amount
the nine months’ of common assessments pre-dating the NOD actually are. That amount, whatever it is, '
is the amount BAC should be required to rightfully pay to fully discharge its obligations to the HOA per

-NRS'1 16.3102 and my client hereby offers to pay that sum upon presentation of adequate, proof of the.
same by the HOA. . . IR ' ' '

Please let me know the status of the Foreclosure sale that is scheduled for January 13, 2010. My client
does not want these issues to become further exacerbated by a wrongful HOA sale and it is my client’s
. _goal and intent to have these issues resolved.as soon as possible. Please refrain from taking further action
to enforce this HOA lien until my client and the HOA have had an opportunity to speak to attempt to fully
resolve all issues. ’ . L .

Thank you for your tirhé‘ and assistance with this ﬁiaﬁer. I may be reached by phohe d'ir'ectly at'(702)
- 942-0412. Please fax the breakdown of the HOA arrears to my attention at (702) 942-0411. I will-be in -
_touch as soon as I’ve reviewed the same with BAC.

_ Sincerély, -

MILES, BAUER, BERGSTROM & WINTERS, LLP.

'.Roc._k K. Jung, Esq. .‘
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EXHIBIT 5

AK PAYOFF

EXHIBIT 3

AK PAYOFF

EXHIBIT 5
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RYAN KERBOW ¥+

* Admitted to the California Bar

A Multi-Jurisdictional Law Fivm

** Admitted to the California, Nevada

and Colorado Bars

**++ Admitted to the Nevada Bar

»xk% Admitted to the Nevada and California Bar

9500 W. Flamingo Road, Suite 100
Las Vegas, Nevada 89147
Telephone: 702-222-4033
Facsimile: 702-222-4043

www.alessikoenig.com
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ADDITIONAL OFFICES IN

AGOURA HILLS, CA
PHONE: 818- 735-9600

RENO NV
PHONE: 775-626-2323
&
DIAMOND BAR CA
PHONE: 909-843-6590

Nevada Licensed Qualified Collection
Manager

AMANDA LOWER

Dear Alexander Bhame:

FACSIMILE COVER LETTER
To: Alexander Bhame Re: 4946 Droubay Dr/HO #13855
From: Stephanie Knickerbocker Date: Thursday, February 11, 2010
Fax No.: |702-942-0443 Pages: 1, including cover
HO #: 13855

This cover will serve as an amended demand on behalf of Squire Village for the above referenced escrow; property located at 4946
Droubay Dr, Las Vegas, NV. The total amount due through March, 15, 2010 is $4,626.00. The breakdown of fees, interest and

costs is as follows:

1/29/2009 Notice of Delinquent Assessment Lien -- Nevada $295.00

5/1/2009 Notice of Default $395.00

12/18/2009 Notice of Trustee's Sale $395.00

8/21/2009 Pre-Notice of Trustee's Sale $150.00

12/18/2009 Trustees Fees $420.00

1/11/2010 Postponement of Trustees Sale $150.00

2/11/2010 P.U.D. 1 Demand $75.00

Total $1,880.00
1. Attorney and/or Trustees fees: $1,880.00
2. Costs (Notary, Recording, Copies, Mailings, Publication and Posting) $510.00
3. Interest Through March, 15,2010 $0.00
4. Title Research (10-Day Mailings per NRS 116.31163) $240.00
5. Management Company Advanced Audit Fee $175.00
6. Management Document Processing & Transfer Fee $0.00
7. Late Fees Through March, 15, 2010 $10.00
8. Fines Through February, 11, 2010 $0.00
9. Assessments Through March, 15, 2010 @ $84.00 per month $1,726.00
10. Progress Payments: $0.00
12. RPIR-GI Report $85.00
Sub-Total: $4,626.00
Less Payments Received: $0.00
Total Amount Due: $4,626.00

Please be advised that Alessi & Koenig, LLC is a debt collector that is attempting to collect a debt and any information
obtained will be used for that purpose.
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DAVID ALESSI*
THOMAS BAYARD *

ROBERT KOENIG**

RYAN KERBOW****

* Admitted to the Califonia Bar R
A Multi-Jurisdictional Leavw Firm

9500 W. Flamingo Road, Suite 100
Las Vegas, Nevada 89147
Telephone: 702-222-4033
Facsimile: 702-222-4043

www.alessikoenig.com

** Admitted to the California, Nevada
and Colorado Bars

*** Admitted to the Nevada Bar

e Admitted to the Nevada and California Bar

FACSIMILE COVER LETTER
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ADDITIONAL OFFICES IN

AGOURA HILLS, CA
PHONE: 818- 735-9600

RENO NV
PHONE: 775-626-2323
&
DIAMOND BAR CA
PHONE: 909-843-6590

Nevada Licensed Qualified Collection
Manager

AMANDA LOWER

Please have a check in the amount of $4,626.00 made payable to the Alessi & Koenig, LLC and mailed to the below listed
NEVADA address. Upon receipt of payment a release of lien will be drafted and recorded. Please contact our office with any

questions.

Please be advised that Alessi & Koenig, LLC is a debt collector that is attempting to collect a debt and any information

obtained will be used for that purpose.
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RUN DRIE: €2/11/2010 BCCOUNT HISTORY REPCRT PAGE
TCR THE PERIOD 01/CL1l/200S TO 32/26/2010
ETINXCLE OWNMER
000067-01 PRITZ, NRLEON & SUSAN fé;gaezz; ‘ /4;5%Z¢z£‘£z:??ﬁn
ETOP PAYMENT
TRX DATE DISCRIPTION JEARGES CREDITS BATLNCE
12/31/2¢08 BICINNING BALAECE 3346.00
01/017/2C0% MONTHLY ASSESSMENT 84.00 420.00
£1/16/2009 LATRE CHARGES 1C.00 430.00
02/01/200% MONTHLY ASSESSMENT 84.00 51<.00
02/16/2009 LATE CHARRGES 10.00 524 .00
03/01/2009 MONTHLY ASSESSMENT 84,00 608.C0C
03/16/2005 LATE CHARGES 10.00 618.C0
04/01/2009 MONTHLY ASSESSMENT 84.0G0 702.00
0¢/16/2008 LATE CIARGES 10,00 712.00
05/01/2000 MDNTHLY ASSSSSMENT 84.00 78600
05/16/2009 LATE CHARGES 10.00 806.00
0&/01/2009 MONTELY ASSESSMEN- 84 .00 850.090
06/16/2009 LATE CHARGES 10.00 500.00
07/01/2008 MOWTHLY ASSESSMENT B4 .00 984.00
07/16/2009 IATE CHARGES 10.00 994 .00
08/01/2009 MONTHLY ASSESSHENT g4 .00 1,078.00
¢8/16/2009 LATE CERRGES 10.G0 1,.088.00
£8/0-/200% MOKTHLY ASSESSHINT g4.00 1,172.00
05/16/2009 LATE CHARGES 10.00 1,182.00
1.9/02/2009 MONTHLY ASSESSHENT 84.09 1,266.00
Z31/16/2009 LATE CHARGES 10.990 L.276.00
1/GL/2009 MONTHLY ASBRSSUENT 84.00 i,360.00
1-./16/2009 LATE CHARGBS 16.900 1,370.00
12/0-/2009 MONTHLY ASSRSSMENT 84.00 1.45%4.00
12/1§/200% LATE CHARGSS 10.00 1,484.00
0_/0./2010 MONTHLY ASSESSMENT 84 .00 1,548.00
01/16/2010 LATE CHARGES 10,00 1,558.09
03/01/2010 MONTHLY ASSESSHMENT 84 .00 1.642.00,
1 QWANERS - REPCRT BATANCE AS OF: (2/28/2010 1,642.0¢
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EXHIBIT 6

MBBW PRIORITY PAYMENT

EXHIBIT 6

MBBW PRIORITY PAYMENT

EXHIBIT 6

APP000050



DOUGLAS E. MILES *
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* CALIFORNIA OFFICE
1665 SCENIC AVENUE
SUITE 200

COSTA MESA, CA 92626
PHONE (714) 481-9100
FACSIMILE (714) 481-9141

FRED TIMOTHY WINTERS*
KEENAN E. McCLENAHAN*
MARK T. DOMEYER*

Also Admitted in District of Of Counsel

Columbia & Virginia MILES, BAUER, BERGSTROM & WINTERS, LLP JOHN W. LISH

TAMI S. CROSBY* Admitted in Utah
MATTHEW D. TOKARZ * ATTORNEYS AT LAW SINCE 1985

L. BRYANT JAQUEZ *
DANIEL L. CARTER *
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GINA M. CORENA Henderson, NV 89052
ROBIN L. LEWIS . _
Also Admitted in California PhOl’lC. (702) 369 5960
WAYNE A. RASH * Fax: (702) 369-4955
ROCK K. JUNG
VY T. PHAM *
SCOTT B. OLIFANT
Also Admitted in California

February 18, 2010

ALESSI & KOENIG, LLC
9500 W. FLAMINGO ROAD, SUITE 100
LAS VEGAS, NV 89147

Re:  Property Address: 4946 Droubay Dr.
HOA #: 13855
LOAN #:
MBBW File No. 10-H0045

Dear Sir/Madame:

As you may recall, this firm represents the interests of BAC Home Loans Servicing, LP fka Countrywide
Home Loans, Inc. (hereinafter “BAC”) with regard to the issues set forth herein. We have received
correspondence from your firm regarding our inquiry into the “Super Priority Demand Payoff”’ for the
above referenced property. The Statement of Account provided by in regards to the above-referenced
address shows a full payoff amount of $4,626.00. BAC is the beneficiary/servicer of the first deed of trust
loan secured by the property and wishes to satisfy its obligations to the HOA. Please bear in mind that:

NRS 116.3116 governs liens against units for assessments. Pursuant to NRS 116.3116:
The association has a lien on a unit for:

any penallties, fees, charges, late charges, fines and interest charged pursuant to paragraphs (j) to
(n), inclusive, of subsection 1 of NRS 116.3102 are enforceable as assessments under this section

While the HOA may claim a lien under NRS 116.3102 Subsection (1), Paragraphs (j) through (n) of this
Statute clearly provide that such a lien is JUNIOR to first deeds of trust to the extent the lien is for fees
and charges imposed for collection and/or attorney fees, collection costs, late fees, service charges and
interest. See Subsection 2(b) of NRS 116.3116, which states in pertinent part:

2. A lien under this section is prior to all other liens and encumbrances on a unit except:

(b) A first security interest on the unit recorded before the date on which the assessment sought to
be enforced became delinquent...
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The lien is also prior to all security interests described in paragraph (b) to the extent of the

assessments for common expenses...which would have become due in_the absence of
acceleration during the 9 months immediately preceding institution of an action to enforce
the lien.

Based on Section 2(b), a portion of your HOA lien is arguably prior to BAC’s first deed of trust,
specifically the nine months of assessments for common expenses incurred before the date of your notice
of delinquent assessment. As stated above, the payoff amount stated by you includes many fees that are
junior to our client’s first deed of trust pursuant to the aforementioned NRS 116.3102 Subsection (1),
Paragraphs (j) through (n).

Our client has authorized us to make payment to you in the amount of $756.00 to satisfy its obligations to
the HOA as a holder of the first deed of trust against the property. Thus, enclosed you will find a
cashier’s check made out to Alessi & Koenig, LLC in the sum of $756.00, which represents the maximum
9 months worth of delinquent assessments recoverable by an HOA. This is a non-negotiable amount and
any endorsement of said cashier’s check on your part, whether express or implied, will be strictly
construed as an unconditional acceptance on your part of the facts stated herein and express agreement
that BAC’s financial obligations towards the HOA in regards to the real property located at 4946 Droubay
Dr. have now been “paid in full”.

Thank you for your prompt attention to this matter. If you have any questions or concerns, I may be
reached by phone directly at (702) 942-0412.

Sincerely,

MILES, BAUER, BERGSTROM & WINTERS, LLP

Rock K. Jung, Esq.
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AO 440 (Rev. 06/12) Summons in a Civil Action

UNITED STATES DISTRICT COURT

for the
District of Nevada

The Bank of New York Mellon f/lk/a The Bank of New
York, et al.

Plaintiff(s)

V. Civil Action No.

SQUIRE VILLAGE AT SILVER SPRINGS
COMMUNITY ASSOCIATION, a Nevada non-profit
corporation; SFR INVESTMENTS POOL 1, LLC, a

Nevada limited liability company

Defendant(s)

N N N N N N N N N N N N

SUMMONS IN A CIVIL ACTION

To: (Defendant’s name and address) SFR INVESTMENTS POOL 1, LLC

A lawsuit has been filed against you.

Within 21 days after service of this summons on you (not counting the day you received it) — or 60 days if you
are the United States or a United States agency, or an officer or employee of the United States described in Fed. R. Civ.
P. 12 (a)(2) or (3) — you must serve on the plaintiff an answer to the attached complaint or a motion under Rule 12 of
the Federal Rules of Civil Procedure. The answer or motion must be served on the plaintiff or plaintiff’s attorney,
whose name and address are:  ZIEVE, BRODNAX & STEELE, LLP

c/o Shadd A. Wade, Esq.

3753 Howard Hughes Parkway, Suite 200
Las Vegas, Nevada 89169
swade@zbslaw.com

If you fail to respond, judgment by default will be entered against you for the relief demanded in the complaint.
You also must file your answer or motion with the court.

CLERK OF COURT

Date:

Signature of Clerk or Deputy Clerk
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AO 440 (Rev. 06/12) Summons in a Civil Action (Page 2)

Civil Action No.

PROOF OF SERVICE
(This section should not be filed with the court unless required by Fed. R. Civ. P. 4 (1))

This summons for (name of individual and title, if any)

was received by me on (date)

(O I personally served the summons on the individual at (place)

on (date) ; or

(3 I left the summons at the individual’s residence or usual place of abode with (name)
, a person of suitable age and discretion who resides there,

on (date) , and mailed a copy to the individual’s last known address; or

(A I served the summons on (name of individual) , who is

designated by law to accept service of process on behalf of (name of organization)

on (date) ; or
(O I returned the summons unexecuted because ; or
(A Other (specify):
My fees are $ for travel and $ for services, for a total of $ 0.00

I declare under penalty of perjury that this information is true.

Date:
Server’s signature

Printed name and title

Server’s address

Additional information regarding attempted service, etc:
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AO 440 (Rev. 06/12) Summons in a Civil Action

UNITED STATES DISTRICT COURT

for the
District of Nevada

The Bank of New York Mellon f/lk/a The Bank of New
York, et al.

Plaintiff(s)

V. Civil Action No.

SQUIRE VILLAGE AT SILVER SPRINGS
COMMUNITY ASSOCIATION, a Nevada non-profit
corporation; SFR INVESTMENTS POOL 1, LLC, a

Nevada limited liability company

Defendant(s)

N N N N N N N N N N N N

SUMMONS IN A CIVIL ACTION

To: (Defendant’s name and address) SQUIRE VILLAGE AT SILVER SPRINGS COMMUNITY ASSOCIATION

A lawsuit has been filed against you.

Within 21 days after service of this summons on you (not counting the day you received it) — or 60 days if you
are the United States or a United States agency, or an officer or employee of the United States described in Fed. R. Civ.
P. 12 (a)(2) or (3) — you must serve on the plaintiff an answer to the attached complaint or a motion under Rule 12 of
the Federal Rules of Civil Procedure. The answer or motion must be served on the plaintiff or plaintiff’s attorney,
whose name and address are:  ZIEVE, BRODNAX & STEELE, LLP

c/o Shadd A. Wade, Esq.

3753 Howard Hughes Parkway, Suite 200
Las Vegas, Nevada 89169
swade@zbslaw.com

If you fail to respond, judgment by default will be entered against you for the relief demanded in the complaint.
You also must file your answer or motion with the court.

CLERK OF COURT

Date:

Signature of Clerk or Deputy Clerk
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AO 440 (Rev. 06/12) Summons in a Civil Action (Page 2)

Civil Action No.

PROOF OF SERVICE
(This section should not be filed with the court unless required by Fed. R. Civ. P. 4 (1))

This summons for (name of individual and title, if any)

was received by me on (date)

(O I personally served the summons on the individual at (place)

on (date) ; or

(3 I left the summons at the individual’s residence or usual place of abode with (name)
, a person of suitable age and discretion who resides there,

on (date) , and mailed a copy to the individual’s last known address; or

(A I served the summons on (name of individual) , who is

designated by law to accept service of process on behalf of (name of organization)

on (date) ; or
(O I returned the summons unexecuted because ; or
(A Other (specify):
My fees are $ for travel and $ for services, for a total of $ 0.00

I declare under penalty of perjury that this information is true.

Date:
Server’s signature

Printed name and title

Server’s address

Additional information regarding attempted service, etc:
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KIM GILBERT EBRON
7625 DEAN MARTIN DRIVE, SUITE 110

LAS VEGAS, NEVADA 89139

(702) 485-3300 FAX (702) 485-3301

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

DIANA S. EBRON, EsQ.

Nevada Bar No. 10580

E-mail: diana@kgelegal.com
JACQUELINE A. GILBERT, ESQ.
Nevada Bar No. 10593

E-mail: jackie@kgelegal.com
KAREN L. HANKS, ESQ.

Nevada Bar No. 9578

E-mail: karen@kgelegal.com

KiM GILBERT EBRON

fka Howard Kim & Associates
7625 Dean Martin Drive, Suite 110
Las Vegas, Nevada 89139
Telephone: (702) 485-3300
Facsimile: (702) 485-3301
Attorneys for SFR Investments Pool 1, LLC

UNITED STATES

THE BANK OF NEW YORK MELLON
F/K/A THE BANK OF NEW YORK, AS
TRUSTEE FOR THE
CERTIFICATEHOLDERS OF CWARBS, INC.,
ASSET-BACKED CERTIFICATES, SERIES
2006-25, a national bank,

Plaintiff,
Vs.

SQUIRE VILLAGE AT SILVER SPRINGS
COMMUNITY ASSOCIATION, a Nevada
non-profit corporation; SFR INVESTMENTS
POOL 1, LLC, a Nevada limited liability
company,

Defendants.

Case 2:18-cv-00599-APG-CWH Document 16

Filed 06/11/18 Page 1 of 15

DISTRICT COURT

DISTRICT OF NEVADA

Case No.: 2:18-cv-00599-APG-CWH

SFR INVESTMENTS POOL 1, LLC’S
MOTION TO DISMISS PLAINTIFF’S
COMPLAINT [ECF No. 1] PURSUANT TO
FRCP 12(b)(6) and 12(b)(7)

SFR INVESTMENTS POOL 1, LLC (“SFR”), hereby files its Motion to Dismiss Plaintiff,
THE BANK OF NEW YORK MELLON F/K/A THE BANK OF NEW YORK, AS TRUSTEE
FOR THE CERTIFICATEHOLDERS OF CWABS, INC., ASSET-BACKED CERTIFICATES,
SERIES 2006-25’s (“Plaintiff” or “the Bank™) Complaint (ECF No. 1) against SFR with prejudice
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KIM GILBERT EBRON
7625 DEAN MARTIN DRIVE, SUITE 110

LAS VEGAS, NEVADA 89139
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Case 2:18-cv-00599-APG-CWH Document 16 Filed 06/11/18 Page 2 of 15

due to the Bank’s failure to state a claim upon which relief can be granted pursuant to Federal Rule
of Civil Procedure 12(b)(6) and 12(b)(7).

This Motion is based on the papers and pleadings on file herein, the following points and
authorities, and such evidence/and oral argument as may be presented at the time of the hearing
on this matter.

MEMORANDUM OF POINTS AND AUTHORITIES

I. INTRODUCTION

The Bank’s claims must be dismissed with prejudice because they are time-barred. The
sale of the Property took place on September 19, 2012, and the Trustee’s Deed Upon Sale vesting
title in SFR was recorded on October 9, 2012. See Complaint [ECF No. 1], at§ 6. The Bank waited
more than five years, until April 4, 2018, to file its complaint. Its claims are barred by the three-
year statute of limitations set forth under NRS 11.190 relating to actions upon liability created by
statute. The Bank misleadingly titles its cause of action “Quiet Title/Declaratory Relief.”
However, the term “quiet title” is an overly used slang term that is not even mentioned in NRS
Chapter 11. Because the Bank is barred from asserting any interest in the Property, its claims fall
flat. The due process allegations are similarly limited because they allege violation under NRS
116. Even if this court were to apply NRS 11.220, the four year “catch all” limitation period to be
applied to causes of action not otherwise provided for under Chapter 11, the Bank’s claims still
fail.! The Bank’s unjust enrichment claim is also barred as a matter of law. This is true since the
trigger date for all of the Bank’s claims, at the very latest, is the September 19, 2012 foreclosure
sale. Accordingly, the Bank’s complaint should be dismissed with prejudice pursuant to FRCP

12(b)(6).

! Even though SFR’s position is that the statute of limitations for the Bank’s claims is three years, this Court
found a statute of limitations of four years (Bank of America, N.A. v. Country Gardens Owners
Association, Case No. 2:17-cv-01850-APG-CWH, 2018 WL 1336721 (D. Nev. March 14, 2018)),
and has outright rejected five years as being the applicable statute of limitations. Further, another judge
recently rejected the five-year statute of limitation and ruled that the statute of limitations on the
Bank’s claim are at most four years under the catch-all category of NRS 11.220. According to
Judge Dorsey, “with no squarely applicable limitation statute, I am left with the catch-all four-year
deadline in NRS 11.220.” Ocwen Loan Servicing, LLC v. SFR Investments Pool 1, LLC, Case No.
2:17-cv-01757-JAD-VCEF, (D. Nev. May 18, 2018) at 8-9.

-0
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Further, the Bank’s Complaint appears to be an attempt to side step statutory requirements
and the Federal Rules of Civil procedure. After failing to fully protect its security interest when
its borrowers failed to pay Association assessments, the Bank now seeks to have the Association
foreclosure sale declared void based on alleged deficiencies in the conduct of the Association
without naming the Borrowers— necessary parties for the relief it seeks. Moreover, the Bank has
not complied with NRS 30.130. Accordingly, the Bank’s Complaint should be dismissed pursuant
to FRCP 12(b)(7). Alternatively, the Bank should be required to amend its complaint to name the
Borrowers as necessary parties to this litigation.

II. ALLEGATIONS IN THE COMPLAINT

As set forth in the Complaint, this case arises from the Squire Village at Springs
Community Association (“Association’) foreclosure of the real property located at 4946 Droubay
Drive, Las Vegas, NV 89122; Parcel No. 161-26-111-133 (the “Property”), based on the former
homeowners Nelson Pritz’s and Susan Pritz’s (“the Pritzes”) failure to pay the Association
assessments. See Complaint, ECF No. 1, 9 4, 3[sic] 6. On or about September 19, 2012, SFR
purchased the Property at the publicly held foreclosure auction, by placing the highest bid. Id. at
6. On October 19, 2012, the Trustee’s Deed Upon Sale transferring title of the Property to SFR
was recorded. Id. The foreclosure sale was conducted Alessi & Koenig, LLC (“Alessi”) as
authorized agent for the Association. Id.

On April 4, 2018, more than five years after the Association foreclosure sale, the Bank
filed its Complaint against SFR allegedly seeking quiet title and declaratory relief alleging that the
Association foreclosure was invalid because the notices failed to describe the lien in sufficient

detail, and the Bank lacked sufficient notice and that NRS 116 is unconstitutional. Id. at 9 5-36.

I11. LEGAL ARGUMENT

A. Legal Standard for Motion to Dismiss

Pursuant to F.R.C.P. Rule 12(b)(6), “failure to state a claim upon which relief can be
granted,” is a basis to dismiss a Complaint where the moving party can demonstrate beyond doubt
that the non-moving party cannot provide a set of facts in support of his claim which would entitle

them to relief, such that this Motion to Dismiss should be granted. Puckett v. Park Place

-3
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Entertainment Corp., 332 F. Supp. 2d 1349, 1352 (D. Nev. 2004). In making a determination, the
allegations made in the Complaint are generally taken as true and viewed in the light most favorable
to the non-moving party. Id. While the Court should typically take the allegations as alleged in the
Complaint as true, “[c]ourts do not assume the truth of legal conclusions merely because they are
cast in the form of factual allegations.” Puckett, 332 F. Supp. 2d at 1352 (quoting, Western Mining
Counsel v. Watt, 643 F.2d 618,624 (9th Cir. 1981)). It has specifically been held that “conclusory|
allegations of law and unwanted inferences are insufficient to defend a Motion to Dismiss for failure
to state a claim.” In re Stac Electronics Securities Litigation, 89 F.3d 1399, 1403 (9th Cir. 1996
(quoting, In re VeriFone Securities Litigation, 11 F.3d 865,868 (9th Cir. 1993)).
Furthermore, the Supreme Court recently clarified the pleadings obligation of F.R.C.P.

8(a)(2) in Bell Atlantic Corp. v. Twombly by holding that:

A Petitioner's obligation to provide the ‘grounds’ of his ‘entitle[ment] to relief’

requires more than labels and conclusions, and a formulaic recitation of the

elements of a cause of action will not do .... Factual allegations must be enough to

raise the right to relief above the speculative level.

127 S. Ct. 1955, 1964 (2007); see also: Oaktree Capital Mgmt., L.P. v. KPMG, 963 F.Supp.2d
1064, 1073 (D. Nev. 2013); Welder v. Univ. of Southern Nevada, 833 F.Supp.2d 1240, 1243
(D.Nev. 2011).

“Determining whether a complaint states a plausible claim for relief ... [is] a context
specific task that requires the reviewing court to draw on its judicial experience and common sense.
But where the well-pleaded facts do not permit the court to infer more than the mere possibility of
misconduct, the Complaint has alleged—but it has not ‘show[n]’—*that the pleader is entitled to
relief.”” Ashcroft v. Igbal, 556 U.S. 662, 678-679, 129 S. Ct. 1937, 1950 (2009) (quoting Fed. R.
Civ. P. 8(a)(2)) (citations omitted).

Although “a complaint need not contain detailed factual allegations,” Clemens v.
DaimlerChrysler Corp., 534 F.3d 1017, 1022 (9th Cir. 2008) (quoting Twombly, 127 S. Ct. at
1974), the court will not assume that the plaintiff can prove facts different from those alleged in

the complaint. Associated Gen. Contractors of Cal. v. Cal. State Council of Carpenters, 459 U.S.
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519, 526, 103 S. Ct. 897,74 L.Ed.2d 723 (1983); Jack Russell Terrier Network of N. Cal. v. Am.
Kennel Club, Inc., 407 F.3d 1027, 1035 (9th Cir. 2005). Similarly, legal conclusions couched as
factual allegations are not given a presumption of truthfulness, and “conclusory allegations of law
and unwarranted inferences are not sufficient to defeat a motion to dismiss.” Pareto v. F.D.I.C.,
139 F.3d 696, 699 (9th Cir. 1998). A court may dismiss as a frivolous complaint, a complaint
which recites bare legal conclusions with no suggestion of supporting facts, or postulating events,
and the complaint merely states circumstances of a wholly fanciful kind. Crisafi v. Holland, 655
F.2d 1305, 1307-08 (D.C.Cir.1981) (per curiam).

FRCP 12(b)(7) states that a party may file a motion to dismiss for failure to join a party

under Rule 19. Pursuant to FRCP 19(a), a party shall be joined where:

(1) Required Party. A person who is subject to service of process and whose
joinder will not deprive the court of subject-matter jurisdiction must be joined
as a party if:
(A) in that person's absence, the court cannot accord complete relief among
existing parties; or
(B) that person claims an interest relating to the subject of the action and is
situated that disposing of the action in the person's absence may:
(1) as a practical matter impair or impede the person's ability to protect
the interest; or
(i1) leave an existing party subject to a substantial risk of incurring
double, multiple, or otherwise inconsistent obligations because of the
interest.
(2) Joinder by Court Order. If a person has not been joined as required, the
court must order that the person be made a party. A person who refuses to join
as a plaintiff may be made either a defendant or, in a proper case, an
involuntary plaintiff.

FRCP 19(a).

Here, the Bank fails to state a claim upon which relief may be granted because it is time-
barred by the statute of limitations and has failed to name necessary and indispensable parties and

thus cannot survive a motion to dismiss under FRCP 12(b)(6) and 12(b)(7).

B. “Quiet Title” is an Overly Broad Slang Term That is Not Even Mentioned in NRS
Chapter 11 and Any Five-Year Statute of Limitations Based on Seisin (NRS 11.070/
11.080) is Irrelevant to the Bank’s Claims

Nowhere in Chapter 11 is the term “quiet title” ever mentioned. Yet, somehow the Bank

has hijacked this overly used slang term to distort its true claim, which is nothing more than a

-5-
APP000062




7625 DEAN MARTIN DRIVE, SUITE 110
LAS VEGAS, NEVADA 89139
(702) 485-3300 FAX (702) 485-3301

KIM GILBERT EBRON

Case 2:18-cv-00599-APG-CWH Document 16 Filed 06/11/18 Page 6 of 15

declaratory relief claim that its purported lien still remains on the Property. Neither the Bank nor
its predecessors had legal title (i.e. possession) to, or even a claim of legal title to, the Property;
rather, it has only ever had a purported lien interest.

NRS § 11.070 provides the limitation period for actions related to actual title of real property.

Pursuant to that statute,

No cause of action or defense to an action, founded upon the title to real property,.
. . shall be effectual, unless it appears that the person prosecuting the action or
making the defense, or under whose title the action is prosecuted or the defense is
made, . . . was seized or possessed of the premises in question within S years
before the committing of the act in respect to which said action is prosecuted or
defense made.

NRS 11.070. Similarly, NRS § 11.080 requires possession or seisin, stating:

No action for the recovery of real property, or for the recovery of possession thereof
. shall be maintained, unless it appears that the plaintiff . . . was seized or
possessed of the premises within 5 years before the commencement thereof.

NRS 11.080 (emphasis added).

Bank cannot possibly suggest it had possession of the property or that it is attempting to
recovery the actual real property based on some possession. Here, under no set of circumstances
can the five-year statute of limitation apply to the Bank’s claim as it does not, nor has it ever had
legal title/possessory interest in the Property. Additionally, the Bank’s invocation of the words
“quiet title” to describe its claim does not morph it into a seisin claim as this claim only applies to
a person who has legal title or possession. In fact, every case that has dealt with the five-year
statute of limitation in the context of a quiet title action involved the homeowner, i.e. the person
with legal title. In that regard, the very nomenclature of “quiet title” is a red herring when it comes

to the Bank, and its purported lien interest in the Property. Addressing a nearly-identical five-year

23
24
25
26
27
28

statute of limitation under California law, the Ninth Circuit aptly addressed the issue:

The language of § 318, California Code of Civil Procedure, requires that the
plaintiff be seised or possessed of the property within five years of the
commencement of the action. Appellants admittedly do not satisfy the possession
requirement. Were they seised of the property within five years of the
commencement of the action?
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Appellants urge a construction of the statute whereby if appellants could establish
in court that they have a right to recover possession and title, they have seisin. If a
right established on the merits to recover title and/or possession were sufficient
to establish seisin, the statute of limitations of § 318 would never be a bar. Each
case would be decided on the merits of whether the plaintiff was entitled to
recover title and/or possession. We refuse to adopt a construction which would
render the statute of limitations meaningless. We have not been cited to, nor
have we found, any authority contrary to our conclusion.

At the same time, there is no question that if appellants still have legal title,
they have seisin.

Kasey v. Molybdenum Corp. of Am., 336 F.2d 560, 566 (9th Cir. 1964).

Any five-year limitation period simply do not apply here, because the Bank was not “seized
or possessed of the premises in question.” The Bank is not asserting a seisin claim and, therefore,
the five-year statute of limitations does not apply to the Bank’s claim. Instead, as detailed in SFR’s

motion, the three-year statute of limitations applies the Bank’s claim, which is now time-barred.

C. The Bank’s Claims are Barred By a Three-Year Statute of Limitations.

The Bank’s claims fail as a matter of law under the relevant statute of limitations.

NRS 11.190 Periods of limitation.

3. (Within 3 years):

(a) An action upon a liability created by statute, other than a penalty or forfeiture.

NRS 11.190(3)(a) provides for a three-year statute of limitation for an action upon liability
created by statute. “The phrase ‘liability created by statute’ means a liability which would not exist
but for the statute.” Torrealba v. Kesmetis, 124 Nev. 95, 178 P.3d 716, 722 (2008). Regardless of
how the allegations and causes of action are labeled, “it is the nature of the grievance rather than
the form of the pleadings that determines the character of the action.” Id. at 723. Here, a brief
review of the Plaintiff’s Complaint demonstrates that the “character of the action” is that of liability
drawn from NRS 116.3116 et seq. and the Association’s purported acts in conducting the
foreclosure sale under these statutes. See, e.g., Complaint [ECF No. 1]. at § 23 (“The HOA Sale
was commercially unreasonable because HOA failed to accurately describe the “deficiency in
payment” as required by NRS 1 16.31162(b) and thereby deprived Plaintiff of any reasonable

opportunity to satisfy the super-priority amount to protect its security interest in the Property.”)
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Other allegations go directly to conduct of the sale that the Bank claims infected the sale
process: 9§ 24 (“The HOA Sale was commercially unreasonable because any notice provided to
Plaintiff concerning the HOA Sale was insufficient to provide due process of law.”); 9 25 (“The
HOA Sale was commercially unreasonable because HOA and its agents refused to provide an
accurate super-priority lien statement, and then refused to accept Plaintiffs predecessor's payment
of same.”); 9 26 (“The lien foreclosed at the HOA Sale did not include a super-priority lien because
Plaintiff's predecessor tendered nine months of assessments to HOA, and the assessment lien did
not contain any costs incurred in abating a nuisance on the Property.”). The examples given are
not meant to be exhaustive but to illustrate that the Bank is merely challenging the sale based on
non-compliance with the statute, or lack of authority to foreclose its interest. See, e.g., id.,
generally.

As the Nevada Supreme Court explained in Nationstar Mortgage, LLC v. Saticoy Bay LLC
Series 2227 Shadow Canyon, “the relevant statutory scheme curtails an HOA’s ability to dictate
the method, manner, time, place, and terms of its foreclosure sale, an HOA has little autonomy in
taking extra-statutory efforts to increase the winning bid at the sale.” Shadow Canyon, 405 P.3d
641, 645 (Nev. 2017) (holding that “HOA foreclosure sales of real property are ill suited for
evaluation under Article 9’s commercial reasonableness standard.”) Since the Association “has
little autonomy” in the foreclosure process, any purported violation would be created by the statute
itself. Each of the Bank’s allegations about the Association foreclosure sale arise directly from
the statute and are barred by the three-year statute of limitations.

Even the Bank’s due process allegations based on NRS Chapter116 are pre-empted — as
this claim arose in 2006, upon lending of money in the State of Nevada for the Property that was
subject to NRS Chapter 116. Thus, any claim relying on the constitutional due process issue has
been time-barred since November 17, 2009. All these claims and allegations are inextricably

intertwined to the liability arising under NRS Chapter 116 and are similarly time-barred.
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Here, the Association foreclosure sale took place on September 19, 2012 pursuant to NRS
116.3116, which operated as a matter of law to extinguish the operant deed of trust and created the
basis for the Bank’s claim. As a result, the Bank had three years from the date of the Association
foreclosure sale to file its Complaint alleging failure of the Association to properly conduct the
foreclosure sale under NRS 116.3116 et seq. However, the Bank failed to do so, filing its
Complaint on April 4, 2018, more than five years after the foreclosure sale. As such, the Bank’s

claims are time barred.

D. Even under NRS 11.220—the “Catch-All” provision, the Bank’s claims are beyond
the statute of limitations.

As set forth above, the applicable statute of limitations is three years under NRS 11.190(3)
because this is unequivocally an action upon a liability created by statute, i.e., the provisions of
NRS Chapter 116. Any attempt by the Bank to bootstrap a longer period is doomed to fail. Even
though SFR’s position is that the statute of limitations for the Bank’s claims is three years, at least
two of the Courts in this District, including this Court, concluded a statute of limitations of four
years and has outright rejected five years as being the applicable statute of limitations.

Other courts within the district have rejected the five-year statute of limitation and ruled
that the statute of limitations on the Bank’s claim are at most four years under the catch-all category
of NRS 11.220. As one court noted, “with no squarely applicable limitation statute, [ am left with
the catch-all four-year deadline in NRS 11.220.” Ocwen Loan Servicing, LLC v. SFR Investments
Pool 1, LLC, Case No. 2:17-cv-01757-JAD-VCF, (D. Nev. May 18, 2018) at 8-9. Similarly,
reversing its prior decision that there was a five-year statute of limitations, this Court concluded
the four year catch-all statute of limitations applied after “closer inspection of the statutory
language and the basis for [the Bank’s] claim. . ..” Bank of America, N.A. v. Country Gardens
Owners Association, Case No. 2:17-cv-01850-APG-CWH, 2018 WL 1336721 (D. Nev. March 14,
2018).

As discussed above despite what the bank calls its claims, it brings them too late. Here,

the foreclosure sale took place on September 19, 2012. The Bank filed its complaint on April 4,
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2018, more than five years after the Association foreclosure sale. Thus, the Bank’s claims are
time-barred even under a four-year statute of limitations.

E. Declaratory Relief is Not an Independent Cause of Action

The Bank’s first cause of action is for declaratory relief. See Compl., ECF No. 1. However,
a claim for declaratory relief is not a substantive cause of action, but merely a prayer for a remedy.
See Stock West, Inc. v. Confederated Tribes of the Colville Reservation, 873 F.2d 1221, 1225 (9th
Cir. 1989); see also Aguilar v. WMC Mortgage Corp., No. 2:09-cv-1416-ECR-PAL, 2010 WL
185951, at *4 (D.Nev. Jan. 15, 2010) (stating that declaratory relief is not an independent cause of
action.) Therefore, the Bank’s declaratory judgment claim, is tied to its claims which are truly that
of wrongful foreclosure and/or liability arising from statute.

In order to obtain such a “judgment,” the Bank is launching a direct attack on the
underlying sale and the foreclosure deed presumptively giving SFR title free and clear of all liens
junior to the Association’s lien, including the subject deed of trust. Ability to enforce the deed of
trust is a whole different issue that requires the Bank prove a number of facts, including proper
possession of the underlying note, proper assignments, and a variety of other facts that remain at
issue even if the Bank could somehow prove the deed of trust survived the foreclosure sale. As the
Bank’s declaratory relief claim is tied to what is truly a wrongful foreclosure claim or liability
arising from a statute, and said claim is subject to a three-year statute of limitations. The complaint

should be dismissed.

F. The Bank’s Unjust Enrichment Claim is Also Time-Barred and Fails as a Matter of
Law.

Here, the Bank asserts, “SFR has been conferred a benefit at Plaintiffs expense due to
its retention of any and all rents derived from the Property, which remains subject to Plaintiffs
security instrument.” ECF No. 1, § 33. Unfortunately for the Bank this argument falls flat.

Under Nevada law, in order to prevail on an unjust enrichment claim, the Bank must show
that SFR retained the money or property of the Bank against fundamental principles of justice or
equity and good conscience. Asphalt Products v. All Star Ready Mix, 111 Nev. 799, 802, 898

P.2d 699, 701 (1995). Here, the subject Property was never property belonging to the Bank.

-10 -
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Instead, the Property merely represented collateral that secured the first deed of trust until that
security interest was extinguished by the Association foreclosure sale. As such, SFR has not
retained property belonging to the Bank. See JPMorgan, 200 F. Supp. 3d at 1178 (quoting NAS,
338 P.3d at 1256-57) (“While a lien creates a security interest in property, a lien right alone does
not give the lienholder right and title to property. Instead, title, which constitutes the legal right to
control and dispose of property, remains with the property owner until the lien is enforced through
foreclosure proceedings.”)

Moreover, the Bank’s claims are tied to its “Quiet Title/Declaratory Relief” claims, which
are actually wrongful foreclosure based on liability created by a statute which as already
discussed above carries a three-year statute of limitations. Thus, the Bank’s unjust enrichment
claim cannot succeed as it is time-barred. Therefore, the Bank’s claim for unjust enrichment

should be dismissed with prejudice.

G. Failure to Join a Party Under Rule 19.

FRCP 12(b)(7) states that a party may file a motion to dismiss for failure to join a party

under Rule 19. Pursuant to FRCP 19(a), a party shall be joined where:

(1) Required Party. A person who is subject to service of process and whose
joinder will not deprive the court of subject-matter jurisdiction must be joined
as a party if:
(A) in that person's absence, the court cannot accord complete relief among
existing parties; or
(B) that person claims an interest relating to the subject of the action and is
situated that disposing of the action in the person's absence may:
(1) as a practical matter impair or impede the person's ability to protect
the interest; or
(i1) leave an existing party subject to a substantial risk of incurring
double, multiple, or otherwise inconsistent obligations because of the
interest.
(2) Joinder by Court Order. If a person has not been joined as required, the
court must order that the person be made a party. A person who refuses to join
as a plaintiff may be made either a defendant or, in a proper case, an
involuntary plaintiff.

FRCP 19(a).
Applying the factors under FRCP 19(a), the Court should find that the Borrowers are not

only necessary parties but are indispensable parties without whom this action cannot proceed.

Because the Borrowers are not joined to this action, the claims brought by the Bank cannot be

“11 -
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adjudicated among the existing parties, and SFR suffers the substantial risk of incurring multiple
and/or inconsistent results due to the Bank’s failure to join them as parties to this action.
Rule 19(b) lists the following four factors to assist a court in determining whether the case

should proceed or be dismissed:

(1) the extent to which a judgment rendered in the person's absence might be
prejudicial to the absent person or to existing parties; (2) the extent to which, by
protective provisions in judgment, by shaping the relief, or other measures, the
prejudice can be lessened or avoided; (3) whether a judgment rendered in the
person's absence is adequate; and (4) whether the plaintiff will have an adequate
remedy if the action is dismissed for nonjoinder.

FRCP 19(b).

These factors “are not to be applied in any mechanical way” but rather in a “practical and
pragmatic but equitable manner.” Francis Oil & Gas, Inc. v. Exxon, Corp., 661 F.2d 873, 878
(10th Cir. 1981). Here, this Court cannot render judgment in favor of the Bank, because the Bank
has not named the necessary party(s) in order to effectuate that relief that it seeks, namely, having
the Association foreclosure sale declared void. Everything that led up to the foreclosure sale was
performed by parties other than SFR.

The Bank acts as if SFR was responsible for the Association foreclosure sale. It was not.
Nothing in NRS 116.3116 places this burden on a purchaser at a public auction. In fact, just the
opposite is true. Even if the Bank could prove some irregularity with the sale (which it cannot),
the Legislature created a statutory scheme that entitles SFR to rely on the conclusive proof of the
recitals of the Association foreclosure deed that the sale was conducted in a proper and lawful
manner. For the Bank to prevail, it must litigate its claims of improper foreclosure against the
correct party. Because it has refused to take the necessary steps to do so, the Bank’s Complaint

should be dismissed.

H. The Bank Failed to Name the Parties Who are Affected by the Declaratory Relief it
Seeks in Derogation of NRS 30.130: Dismissal is Appropriate

The Bank’s Complaint should be dismissed because it violated NRS 30.130 when it failed

to name the Borrowers, title in real property would certainly be affected by a declaration that its

-12 -
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actions surrounding the sale were improper. Moreover, any voiding of the sale would affect the
Borrowers’ title to the Property.

According to NRS 30.130:

Parties. When declaratory relief is sought, all persons shall be made
parties who have or claim any interest which would be affected by the declaration,
and no declaration shall prejudice the rights of persons not parties to the proceeding.
In any proceeding which involves the validity of a municipal ordinance or
franchise, such municipality shall be made a party, and shall be entitled to be heard,
and if the statute, ordinance or franchise is alleged to be unconstitutional, the
Attorney General shall also be served with a copy of the proceeding and be entitled
to be heard.

NRS 30.130.

Here, the Bank doesn’t name the Borrowers, the parties whose title interest is affected if
the sale is declared void. The declaratory relief it seeks is based on the actions of the Association
and its agent. The Bank needed to name the Borrowers as parties in order to get the relief it is
seeking. Further, since the Bank is seeking declaratory relief (setting aside the sale as being void),
such relief directly affects the Borrowers. Yet, the Bank only names the Association and SFR, a
party which had nothing to do with the Association foreclosure process or in the conducting of the

sale.

I. The Bank Claims That NRS 116.3116 is Unconstitutional, But Didn’t Notify the
Attorney General in Violation of FRCP 5.1: Dismissal is Appropriate

The Bank claims that NRS 116.3116 is unconstitutional (see Compl., ECF No. 1, § 27),
but appears to have failed to notify the Attorney General.

According to FRCP 5.1,

(a) NOTICE BY A PARTY. A party that files a pleading, written motion, or other paper
drawing into question the constitutionality of a federal or state statute must promptly:

(1) file a notice of constitutional question stating the question and identifying the paper that
raises it, if:

(A) a federal statute is questioned and the parties do not include the United States, one of
its agencies, or one of its officers or employees in an official capacity; or

(B) a state statute is questioned and the parties do not include the state, one of its agencies,
or one of its officers or employees in an official capacity; and

- 13-
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(2) serve the notice and paper on the Attorney General of the United States if a federal
statute is questioned—or on the state attorney general if a state statute is questioned—either by
certified or registered mail or by sending it to an electronic address designated by the attorney
general for this purpose.

Here, Plaintiff has not provided any evidence that it notified and served a copy of the
complaint on the Attorney General as required by FRCP 5.1. As such, dismissal with prejudice is
warranted.

IV.  CONCLUSION

Based upon the foregoing, SFR respectfully requests this Court dismiss the Bank’s

Complaint with prejudice pursuant to FRCP 12(b)(6) and 12(b)(7).

DATED June 11th, 2018.
KIM GILBERT EBRON

/s/ Diana S. Ebron

DIANA S. EBRON, EsQ.

Nevada Bar No. 10580

JACQUELINE A. GILBERT, ESQ.

Nevada Bar No. 10593

KAREN L. HANKS, ESQ.

Nevada Bar No. 9578

7625 Dean Martin Drive, Suite 110

Las Vegas, Nevada 89139

Attorneys for SFR Investments Pool 1, LLC

- 14 -
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CERTIFICATE OF SERVICE
I hereby certify that on the _11th day of June, 2018, pursuant to FRCP 5(b)(2)(E), I caused

service of a true and correct copy of the foregoing SFR INVESTMENTS POOL 1, LLC’S

MOTION TO DISMISS PLAINTIFE’S COMPLAINT [ECF No. 1] PURSUANT TO FRCP

12(b)(6) and 12(b)(7) to be made electronically via the U.S. District Court's Case

Management/Electronic Case Files (CM/ECF) system upon the following parties at the e-mail

addresses listed below:

Shadd A. Wade, Esq.

Zieve, Brodnax & Steele, LLP

3753 Howard Hughes Parkway, Suite 200

Las Vegas, Nevada 89169-0952

E-Mail: swade@zbslaw.com

Attorney for Plaintiff,

The Bank of New York Mellon f/k/a The Bank of New York, as Trustee for the Certificateholders
of CWABS, Inc., Asset-Backed Certificates, Series 2006-25

Elizabeth B. Lowell, Esq.

James W. Pengilly, Esq.

Pengilly Law Firm

1995 Village Center Circle, Suite 190

Las Vegas, Nevada 89134-6363

E-Mail: elowell@pengillylawfirm.com
jpengilly@pengillylawfirm.com

Attorney for Defendant,

Squire Village at Silver Springs Community Association

/s/ Andrew M. David
An employee of KIM GILBERT EBRON

-15 -
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UNITED STATES DISTRICT COURT
DISTRICT OF NEVADA
THE BANK OF NEW YORK MELLON Case No.: 2:18-cv-00599-APG-CWH
F/K/A THE BANK OF NEW YORK, as
Trustee for the Certificateholders of CWABS, Order Granting Motion to Dismiss
Inc., Asset-Backed Certificates, Series 2006-
25, [ECF No.16]

Plaintiff
V.
SQUIRE VILLAGE AT SILVER SPRINGS

COMMUNITY ASSOCIATION and SFR
INVESTMENTS POOL 1, LLC,

Defendants

Plaintiff The Bank of New York Mellon (BONY) sues to determine whether a non-
judicial foreclosure sale conducted by a homeowners association (HOA) extinguished its deed of
trust. Defendant SFR Investments Pool 1, LLC (SFR) purchased the property at the foreclosure
sale. SFR moves to dismiss, arguing that BONY’s quiet title/declaratory relief claim is untimely
because it is really one for liability based on statutory violations and thus is subject to a three-
year limitation period. Alternatively, SFR argues that even if the claim is subject to the four-year
catchall limitation period, it is still untimely. SFR asserts the unjust enrichment claim is also
untimely and fails as a matter of law. According to SFR, BONY has failed to name the
borrowers, who are necessary parties. Finally, SFR asserts that BONY failed to notify the
Nevada Attorney General of a constitutional challenge as required by Federal Rule of Civil
Procedure 5.1.

BONY responds that its quiet title/declaratory relief claim is not dependent on a violation

of a statute so the three-year limitation period does not apply. BONY argues both of its claims
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are subject to a five-year limitation period that does not begin to run until it discovered the harm.
BONY contends it did not discover its harm until the Supreme Court of Nevada issued its
decision in SFR Investments Pool 1 v. U.S. Bank, 334 P.3d 408 (Nev. 2014) (en banc). BONY
also argues its quiet title/declaratory relief claim is viable under the Ninth Circuit’s decision in
Bourne Valley Court Tr. v. Wells Fargo Bank, NA, 832 F.3d 1154 (9th Cir. 2016). BONY
disputes that the borrowers are necessary parties. BONY asserts it has notified the Nevada
Attorney General of the case as required. Finally, BONY requests the motion be denied so that
discovery may be conducted.

In considering a motion to dismiss, “all well-pleaded allegations of material fact are taken
as true and construed in a light most favorable to the non-moving party.” Wyler Summit P’ship v.
Turner Broad. Sys., Inc., 135 F.3d 658, 661 (9th Cir. 1998). However, I do not necessarily
assume the truth of legal conclusions merely because they are cast in the form of factual
allegations in the complaint. See Clegg v. Cult Awareness Network, 18 F.3d 752, 754-55 (9th
Cir. 1994). A plaintiff must make sufficient factual allegations to establish a plausible
entitlement to relief. Bell Atl. Corp. v. Twombly, 550 U.S. 544, 556 (2007). Such allegations
must amount to “more than labels and conclusions, [or] a formulaic recitation of the elements of
a cause of action.” Id. at 555.

“A claim may be dismissed as untimely pursuant to a 12(b)(6) motion only when the
running of the statute of limitations is apparent on the face of the complaint.” United States ex
rel. Air Control Techs., Inc. v. Pre Con Indus., Inc., 720 F.3d 1174, 1178 (9th Cir. 2013)
(alteration and quotation omitted). A limitation period begins to run “from the day the cause of
action accrued.” Clark v. Robison, 944 P.2d 788, 789 (Nev. 1997). A cause of action generally

accrues “when the wrong occurs and a party sustains injuries for which relief could be sought.”
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Petersen v. Bruen, 792 P.2d 18, 20 (Nev. 1990); see also State ex rel. Dep’t of Transp. v. Pub.
Emps.” Ret. Sys. of Nev., 83 P.3d 815, 817 (Nev. 2004) (en banc) (“A cause of action ‘accrues’
when a suit may be maintained thereon.” (quotation omitted)). Nevada has adopted the
discovery rule, and thus time limits generally “do not commence and the cause of action does not
‘accrue’ until the aggrieved party knew, or reasonably should have known, of the facts giving
rise to the damage or injury.” G & H Assocs. v. Ernest W. Hahn, Inc., 934 P.2d 229, 233 (Nev.
1997).

According to the complaint, the HOA foreclosure sale took place on September 19, 2012.
ECF No. 1 at 4. SFR bought the property at the sale and the trustee’s deed upon sale was
recorded on October 9, 2012. ECF No. 1-4. BONY filed this lawsuit on April 4, 2018.
Consequently, it is apparent from the face of the complaint that BONY’s claims are time-barred
if a statute of limitations of five years or less applies.

A. Quiet Title/Declaratory Relief

I have previously ruled that the four-year catchall limitation in Nevada Revised Statutes
§ 11.220 applies to claims such as the one BONY asserts in this case. See Bank of Am., N.A. v.
Country Garden Owners Ass’n, No. 2:17-cv-01850-APG-CWH, 2018 WL 1336721, at *2 (D.
Nev. Mar. 14, 2018). I have also previously rejected the argument that lenders like BONY did
not know their deeds of trust were in jeopardy until the Supreme Court of Nevada issued the SFR
decision. See id. at *6. “Simply reading the statute that grants HOAs a superpriority lien would
have put BONY on notice of the possibility that its deed of trust was in jeopardy.” Id. Indeed, its
own allegations show the SFR decision was not unanticipated, nor did banks assume that the
superpriority lien was not triggered until the deed of trust holder foreclosed, because BONY

alleges that its predecessor attempted to pay off the superpriority amount. ECF No. 1 at 3.
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Further, SFR “did not create new law or overrule existing precedent; rather, that decision
declared what NRS 116.3116 has required since the statute’s inception.” K&P Homes v.
Christiana Tr., 398 P.3d 292, 295 (Nev. 2017) (en banc). The limitation period started running
on the date the trustee’s deed upon sale was recorded because BONY knew or should have
known of its injury at that time. Job’s Peak Ranch Cmty. Ass’n, Inc. v. Douglas Cty., No. 55572,
2015 WL 5056232, at *3 (Nev. Aug. 25, 2015) (“If the facts giving rise to the cause of action are
matters of public record then the public record gave notice sufficient to start the statute of
limitations running.” (quotation and alteration omitted)).

Finally, to the extent BONY is asserting the Bourne Valley decision somehow makes its
claim timely, I disagree. See Bank of New York for Certificateholders of CWALT, Inc. v. S.
Highlands Cmty. Ass’n, No. 2:17-cv-02699-APG-PAL, 2018 WL 4305761, at *4 (D. Nev. Sept.
7,2018) (“BONY cites no authority for its argument that if the sale was conducted pursuant to an
unconstitutional statute, no limitation period applies.”). The Supreme Court of Nevada has
applied a statute of limitations to a claim alleging that tax revenues were unevenly distributed
pursuant to an unconstitutional statute. See City of Fernley v. State, Dep’t of Tax, 366 P.3d 699,
707 (Nev. 2016). The Supreme Court of Nevada thus applies statutes of limitations to acts taken
pursuant to an allegedly unconstitutional statute. Moreover, Bourne Valley is no longer binding
authority. See U.S. Bank National Ass’n v. Saticoy Bay LLC Series 3930 Swenson, No. 2:17-cv-
00463-APG-GWF, 2018 WL 4604455, at *2 (D. Nev. Sept. 25, 2018).

BONY’s quiet title/declaratory relief claim is untimely. Consequently, I grant SFR’s
motion to dismiss this claim.
/117

/117
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B. Unjust Enrichment

BONY did not respond to SFR’s motion to dismiss regarding the unjust enrichment claim
other than to state that “SFR’s Motion to Dismiss must be denied because the five-year statute of
limitations has not yet expired on its claims for Quiet Title or Unjust Enrichment.” ECF No. 20
at 7. However, the “statute of limitation for an unjust enrichment claim is four years.” In re
Amerco Derivative Litig., 252 P.3d 681, 703 (Nev. 2011) (en banc) (citing Nev. Rev. Stat.
§ 11.190(2)(c)). BONY’s meager response (and an incorrect one at that) constitutes consent to
granting SFR’s motion as to untimeliness. LR 7-2(d). To the extent BONY is relying on the
same arguments discussed above to contend its unjust enrichment claim is timely, those
arguments are unavailing. I therefore grant SFR’s motion to dismiss the unjust enrichment
claim.!

C. Rule 56(d) Request

BONY acknowledges that Federal Rule of Civil Procedure 56(d) does not apply to
motions to dismiss but nevertheless requests that SFR’s motion be denied so discovery may be
conducted. However, BONY does not explain how any of the discovery it wants to conduct
would bear on the timeliness of its claims. I therefore deny BONY’s request.
/171
/171

/117

! Although I am granting SFR’s motion, it appears from SFR’s argument in its motion
that it did not read the substantive allegations in BONY’s unjust enrichment claim. I know these
parties have numerous similar cases and so they copy and paste arguments for efficiency’s sake.
But not all of these cases are identical. The parties must take care to actually read and
understand the other side’s allegations and arguments and then present developed arguments to
this court that are responsive to the other side’s papers if they want me to be able to rule on the
issues they raise.
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D. Conclusion
IT IS THEREFORE ORDERED that defendant SFR Investments Pool 1, LLC’s motion
to dismiss (ECF No. 16) is GRANTED.

DATED this 1st day of October, 2018.

ANDREW P. GORDON
UNITED STATES DISTRICT JUDGE
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Telephone: (702) 485-3300
Facsimile: (702) 485-3301
Attorneys for SFR Investments Pool 1, LLC

DISTRICT COURT
CLARK COUNTY, NEVADA

SFR INVESTMENTS POOL 1, LLC, a Case NoA-19-790150-C
Nevada limited liability company,
Dept. No.Department 29

Plaintiff,
VS. COMPLAINT

THE BANK OF NEW YORK MELLON, FKA| Arbitration Exemption:
THE BANK OF NEW YORK, AS TRUSTEE,
FOR THE CERTIFICATEHOLDERS OF 1. Action Concerning Real Property
CWABS, INC., ASSET-BACKED
CERTIFICATES, SERIES 2006-25; SABLES,
LLC,

Defendants.

SFR Investments Pool 1, LLC hereby files its complaint against Defendants as follows:

PARTIES, JURISDICTION AND VENUE

1. Plaintiff, SFR Investments Pool 1, LLC (“SFR”), at all relevant times stated herein, is and
was a Nevada limited liability company with its principal place of business in Clark County,
Nevada.

2. Upon information and belief, Defendant, Bank of New York Mellon f/k/a The Bank of
New York (“BNY Mellon”), as Trustee for the Certificateholders of CWABS, Inc. Asset-Backed
Certificates, Series 2006-25, (“Trust”), at all relevant times stated herein, is and was a Delaware

corporation with its headquarters in New York.

-1-
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3. Upon information and belief, Defendant, Sables, LLC, at all relevant times stated herein is
and was a Nevada limited liability company.

GENERAL ALLEGATIONS

4. On or about September 25, 2002, Susan Pritz and Nelson Pritz (“Pritz”’) purchased real
property located at 4946 Droubay Drive, Las Vegas, Nevada 89122, Parcel No. 161-26-111-133
(the “Property™).

5. On November 22, 2006, a deed of trust that was purportedly executed by Pritz, and which
identified Countrywide Home Loans, Inc. (“Countrywide”) as the Lender, and Mortgage
Electronic Registrations Systems, Inc. (“MERS”) as beneficiary, was recorded against the Property
as Instrument No. 20061122-0003799 (“Deed of Trust”).

6. Upon information and belief, the loan underlying the Deed of Trust was a cash-out
refinance.

7. Paragraph 22 of the Deed of Trust states that “Lender shall give notice to Borrower prior
to acceleration following Borrower’s breach of any covenant or agreement in this Security
Instrument...The notice shall specify...that failure to cure the default on or before the date
specified in the notice may result in acceleration of the sums secured by this Security Instrument
and sale of the Property.”

8. On April 24, 2008, Recontrust Company as Trustee for MERS recorded a Notice of
Default/Election to Sell Under Deed of Trust (“NOD”) against the Property as Instrument No.
20080429-0004556 (“NOD #1). The NOD #1 indicates that Pritz became delinquent on or about
January 1, 2008. The NOD #1 further states that the beneficiary “has declared and does hereby
declare all sums secured thereby immediately due and payable...”

9. On November 29, 2011, a document titled “Assignment of Deed of Trust” was recorded
against the Property as Instrument No. 201111290000514 (“Assignment”). The Assignment states
that MERS grants, sells, assigns, transfers and conveys all beneficial interest in the Deed of Trust
to BNY Mellon as Trustee for the Certificateholders of CWABS, Inc. Asset-Backed Certificates,

Series 2006-25 (the “Trust”).
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10. Upon information and belief, Edward Gallegos, the individual who executed the
Assignment was really an employee/agent of BNY Mellon rather than the originating lender.

11. According to the Pooling and Servicing Agreement (“PSA”) the closing date of the Trust
was December 29, 2006 and this is the date all loans must be transferred into the Trust.

12. On September 19, 2012, SFR acquired the Property by successfully bidding on the
Property at a publicly-held foreclosure auction in accordance with NRS Chapter 116.

13. On October 9, 2012, the resulting Foreclosure Deed was recorded against the Property as
Instrument No. 201210090001817.

14. BNY Mellon as trustee for the Trust failed to timely challenge the validity and effect of
the Association foreclosure sale. As such, on October 1, 2018, District Court Judge Andrew
Gordon dismissed BNY Mellon’s complaint against SFR ruling that any claims challenging the
Association sale were time-barred. See ECF No. 25, Case No. 2:18-cv-00599-APG-CWH. On
January 23, 2019, the Order Granting Motion to Dismiss was recorded against the Property as
Instrument No. 201901230000186.

15. On January 15, 2019, Sables, LLC, as trustee for BNY Mellon recorded a second Notice
of Breach and Default and Election to Sell the Real Property Under Deed of Trust as Instrument
No. 20190116-0000389 (“NOD #2).

16. On or about January 22, 2019, SFR received a copy of the NOD #2 from its tenant.

17. Upon information and belief, at no time within the ten years after acceleration, did BNY
Mellon/the Trust or any other entity claiming an interest in the Deed of Trust, or their agents, take

any clear and unequivocal affirmative act necessary to decelerate the loan.

FIRST CAUSE OF ACTION
(Cancellation of Written Instrument — NOD #1 and #2)

18. SFR repeats and re-alleges the allegations of paragraphs 1-16 as though fully set forth
herein and incorporates that same by reference.

19. At origination, the Note and Deed of Trust were split.

20. Upon information and belief, BNY Mellon/the Trust do not have possession of the original

wet-ink promissory note.
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21. BNY Mellon/the Trust are not entitled to enforce the Deed of Trust.

22. The Trust was never properly transferred the Note and/or Deed of Trust as the closing date
of the Trust was December 29, 2006 and the Assignment was not executed and recorded until
2011.

23. The Trust was never properly transferred the Note and/or Deed of Trust as Edward
Gallegos, the individual who executed the Assignment was really an employee/agent of BNY
Mellon rather than the originating lender.

24. Based on the foregoing, BNY Mellon/the Trust lack the authority to foreclose, and
therefore the NOD # and #2 are invalid/void.

25. SFR is entitled to a cancellation of the of both the NOD #1 and NOD #2, and if left
outstanding, SFR will suffer serious injury. BNY Mellon/the Trust is pursuing foreclosure, and if
permitted to continue such foreclosure efforts, a sale can take place as early as May 15, 2019.
Failure to cancel both the NOD #1 and #2 may result in damages, including, but not limited to,

loss of the Property.

SECOND CAUSE OF ACTION
(Cancellation of Written Instrument — Deed of Trust)

26. SFR repeats and re-alleges the allegations of paragraphs 1-25 as though fully set forth
herein and incorporates that same by reference.

27. Currently recorded against the Property is the Deed of Trust as Instrument No. 20061122-
0003799.

28. BNY Mellon as trustee for the Trust, is the purported beneficiary of the Deed of Trust.

29. Between January 1, 2008, but no later than April 24, 2008, the loan was accelerated via
the NOD #1 making all sums under the Note wholly due and immediately payable.

30. Upon information and belief, after default on January 1, 2008, Pritz made no further
payments.

31. At no time within the ten years after acceleration did BNY Mellon/the Trust or any other
entity claiming an interest in the Deed of Trust, or their agents, take any clear and unequivocal

affirmative act necessary to decelerate the loan.
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32. By virtue of the acceleration, pursuant to NRS 106.240, the Deed of Trust was
terminated/discharged as early as January 1, 2018, but no later than April 24, 2018.

33. SFR is entitled to a cancellation of the Deed of Trust, and if left outstanding, SFR will
suffer serious injury. BNY Mellon/the Trust is pursuing foreclosure, and if permitted to continue
such foreclosure efforts, a sale can take place as early as May 15, 2019. Failure to cancel the Deed

of Trust may result in damages, including, but not limited to, loss of the Property.

THIRD CAUSE OF ACTION
(Violation of NRS 107.028)

34. SFR repeats and re-alleges the allegations of paragraphs 1-33 as though fully set forth
herein and incorporates that same by reference.

35. On January 22, 2019, SFR’s counsel, Kim Gilbert Ebron, emailed Zieve, Brodnax &
Steele, LLP, counsel of BNY Mellon asking if the recording of the NOD #2 was a mistake in light
of the prior dismissal of BNY Mellon’s complaint in federal court based on the statute of
limitations.

36. On January 28, 2019, BNY Mellon’s counsel, Shadd Wade, Esq. of Zieve, Brodnax &
Steele, LLP responded and indicated the recording was intentional, and as a result refused to
withdraw it.

37. According to the Nevada Secretary of State, Les Zieve of Zieve, Brodnax & Steele, LLP
is a manager of Sables, LLC.

38. According to the Nevada Secretary of State, Shadd Wade is the registered agent of Sables,
LLC.

COUNT 1

39. Pursuant to NRS 107.028, Sables, LLC shall act impartially with respect to the deed of
trust.

40. The manager of Sables, LLC is also the named partner of the law firm that represents BNY
Mellon, and as such, Sables, LLC is not acting impartially. Instead, Sables, LLC is only acting in

the interest of BNY Mellon.
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COUNT 2
41. Pursuant NRS 107.028, Sables, LLC shall act in good faith. In light of the NOD #1 which
provides the Note was accelerated at the latest on April 24, 2008, Sables, LLC knows or should
know that the statute of repose has expired and the Deed of Trust was terminated/discharged.
Pursing foreclosure is in bad faith.
COUNT 3
42. In light of the prior dismissal of BNY Mellon’s complaint in federal court based on the
statute of limitations, Sables, LLC is acting in bad faith by failing to withdraw the NOD #2.
Because BNY Mellon failed to timely challenge the conclusive recitals and failed to timely rebut
the presumptive validity of the Association sale and SFR’s deed, Sables, LLC knows or should
know the Deed of Trust was extinguished as a result of the Association foreclosure sale.
COUNT 4
43. Pursuant NRS 107.028, Sables, LLC shall act in accordance with the law of this State. In
light of the NOD #1 which provides the Note was accelerated at the latest on April 24, 2008,
Sables, LLC knows or should know that the statute of repose has expired and the Deed of Trust
was terminated/discharged. Pursing foreclosure is not in accordance with the laws of this State.
44. As a direct and proximate cause of Sables, LLC’s multiple violations of NRS 107.028,

pursuant to NRS 107.028(7), SFR is entitled to mandatory damages as follows:

(a) Damages of $5,000 or treble the amount of actual damages, whichever is
greater;

(b) An injunction enjoining the exercise of the power of sale until the beneficiary,
the successor in interest of the beneficiary or the trustee complies with the

requirements of subsections 2, 3 and 4; and

(c) Reasonable attorney’s fees and costs.

WHEREFORE, Plaintiff prays for judgment against Defendants as follows:
1. That the Notice of Default recorded as Instrument No. 20080429-0004556 be declared

void;

APP000084




KIM GILBERT EBRON
7625 DEAN MARTIN DRIVE, SUITE 110

LAS VEGAS, NEVADA 89139

(702) 485-3300 FAX (702) 485-3301

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

N w»

That the Notice of Default recorded as Instrument No. 20190116-0000389 be declared
void;

That the Deed of Trust recorded as Instrument No. 20061122-0003799 be declared
terminated/discharged;

That Defendant BNY Mellon record and deliver a reconveyance of the Deed of Trust to
the clerk of the court for cancellation;

For damages in excess of $15,000 or treble the amount of actual damages;

For an injunction enjoining the exercise of the power of sale;

For reasonable attorneys’ fees;

For costs; and

For such other and further relief the Court deems proper.

Dated this 27th day of February, 2019.

KIM GILBERT EBRON

[s/ Karen L. Hanks

KAREN L. HANKS, ESQ.

Nevada Bar No. 9578

7625 Dean Martin Drive, Suite 110

Las Vegas, Nevada 89139

Attorneys for SFR Investments Pool 1, LLC
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Electronically Filed
5/22/2019 10:28 AM
Steven D. Grierson

CLERK OF THE COU,
ZIEVE, BRODNAX & STEELE, LLP '

J. Stephen Dolembo, Esq.

Nevada Bar No. 9795

9435 West Russell Road, Suite 120

Las Vegas, Nevada 89148

Tel:  (702) 948-8565

Fax: (702) 446-9898

sdolembo(@zbslaw.com

Attorneys for Defendants The Bank of New York Mellon, FKA The Bank of New York, as Trustee,
for the Certificateholders of CWABS, Inc. Asset-Backed Certificates, Series 2006-25 and Sables,
LLC

EIGHTH JUDICIAL DISTRICT COURT

CLARK COUNTY, NEVADA
SFR INVESTMENTS POOL 1, LLC,aNevada | CASE NO.: A-19-790150-C
limited liability company, DEPT NO.: XXIX
Plaintiff,
vs. DEFENDANT THE BANK OF NEW

YORK MELLON’S ANSWER TO SFR
INVESTMENTS POOL 1, LLC’S
COMPLAINT

THE BANK OF NEW YORK MELLON, FKA
THE BANK OF NEW YORK, AS TRUSTEE,
FOR THE CERTIFICATEHOLDERS OF
CWABS, INC. ASSET-BACKED
CERTIFICATES, SERIES 2006-25, a national
bank; SABLES, LLC, a foreign limited liability
company,

Defendants.

DEFENDANT THE BANK OF NEW YORK MELLON’S ANSWER TO SFR
INVESTMENTS POOL 1, LLC’S COMPLAINT

COMES NOW, Defendant, The Bank of New York Mellon, FKA The Bank of New York,
as Trustee, for the Certificateholders of CWABS, Inc. Asset-Backed Certificates, Series 2006-25
(“BNYM?” or “Defendant”) answers the Complaint of Plaintiff SFR Investments Pool 1, LLC
(“SFR” or “Plaintiff”), as follows:
PARTIES, JURISDICTION AND VENUE

1. Answering paragraph 1 of the Complaint, Defendant does not possess enough information

to admit or deny the allegations contained therein and therefore denies each of the allegations and

ANSWER TO PLAINTIFF’S COMPLAINT

-1- APP000086
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the whole thereof on that basis.
2. Answering paragraphs 2 and 3 of the Complaint, Defendant admits to the allegations
contained therein.

GENERAL ALLEGATIONS

3. Answering paragraph 4 of the Complaint, Defendant admits the allegations contained
therein.

4. Answering paragraph 5 of the Complaint, Defendant admits that a Deed of Trust was
recorded against the property as Book and Instrument No. 20061122-0003799.

5. Answering paragraph 6 of the Complaint, Defendant does not possess enough information
to admit or deny the allegations contained therein and therefore denies each of the allegations and
the whole thereof on that basis.

6. Answering paragraphs 7 and 8 of the Complaint, Defendant responds that the documents
speak for themselves.

7. Answering paragraph 9 of the Complaint, Defendant admits that an Assignment of Deed
of Trust was recorded against the property as Book and Instrument No. 20111129-0000514.

8. Answering paragraphs 10, 11, and 12 of the Complaint, Defendant does not possess enough
information to admit or deny the allegations contained therein and therefore denies each of the
allegations and the whole thereof on that basis.

9. Answering paragraph 13 of the Complaint, Defendant admits that a Foreclosure Deed was
recorded against the property as Book and Instrument No. 20121009-0001817.

10. Answering paragraph 14 of the Complaint, Defendant admits that Case No. 2:18-cv-00599-
APG-CWH was dismissed on October 1, 2018. To the extent, if any, Plaintiff alleges the dismissal
constitutes a judicial determination as to the effect of the HOA foreclosure sale on Defendant’s
deed of trust, Defendant denies the allegations contained therein.

11. Answering paragraph 15 of the Complaint, Defendant admits that a Notice of Breach and
Default and Election to Sell the Real Property Under Deed of Trust was recorded against the
property as Book and Instrument No. 20190116-0000389.

12. Answering paragraphs 16 and 17 of the Complaint, Defendant does not possess enough

information to admit or deny the allegations contained therein and therefore denies each of the

ANSWER TO PLAINTIFF’S COMPLAINT
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allegations and the whole thereof on that basis.

FIRST CAUSE OF ACTION
(Cancellation of Written Instrument — NOD #1 AND #2)

13. Answering paragraph 18 of the Complaint, Defendant hereby repeats, realleges, and
incorporates by reference each of its admissions, denials, or other responses to the paragraphs
referenced herein as if set forth at length and in full.

14. Answering paragraph 19 of the Complaint, Defendant does not possess enough information
to admit or deny the allegations contained therein and therefore denies each of the allegations and
the whole thereof on that basis.

15. Answering paragraphs 20, 21, 22, 23, and 24 of the Complaint, Defendant denies the
allegations contained therein.

16. Paragraph 25 is a recitation of the relief that Plaintiff is requesting and no answer is
required. To the extent that an answer is required, Defendant denies each and every allegation

contained in paragraph 25.

SECOND CAUSE OF ACTION
(Cancellation of Written Instrument — Deed of Trust)

17. Answering paragraph 26 of the Complaint, Defendant hereby repeats, realleges, and
incorporates by reference each of its admissions, denials, or other responses to the paragraphs
referenced herein as if set forth at length and in full.

18. Answering paragraphs 27 and 28 of the Complaint, Defendant admits the allegations
contained therein.

19. Answering paragraphs 29, 30, and 31 of the Complaint, Defendant does not possess enough
information to admit or deny the allegations contained therein and therefore denies each of the
allegations and the whole thereof on that basis.

20. Answering paragraph 32 of the Complaint, Defendant denies the allegations contained
therein.

21. Paragraph 33 is a recitation of the relief that SFR is requesting and no answer is required.
To the extent that an answer is required, Defendant denies each and every allegation contained in

paragraph 33.

ANSWER TO PLAINTIFF’S COMPLAINT
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THIRD CAUSE OF ACTION
(Violation of NRS 107.028)

22. Answering paragraph 34 of the Complaint, Defendant hereby repeats, realleges, and
incorporates by reference each of its admissions, denials, or other responses to the paragraphs
referenced herein as if set forth at length and in full.

23. Answering paragraphs 35, 36, 37 and 38 of the Complaint, Defendant admits the
allegations contained therein.

COUNT 1

24. Answering paragraph 39 of the Complaint, to the extent the allegations contained therein
consist of SFR’s legal conclusions or an attempt to summarize this lawsuit, no response is required.

25. Answering paragraph 40 of the Complaint, admit to the extent that a manager of Sables,
LLC is also a named partner of the law firm that represents Defendant. To the extent a response
is required, Defendant denies each of the allegations and the whole thereof on that basis.

COUNT 2

26. Answering paragraph 41 of the Complaint, to the extent the allegations contained therein
consist of SFR’s legal conclusions or an attempt to summarize this lawsuit, no response is required.
To the extent a response is required, Defendant denies each of the allegations and the whole thereof
on that basis.

COUNT 3

27. Answering paragraph 42 of the Complaint, Defendant denies each of the allegations and
the whole thereof on that basis.

COUNT 4

28. Answering paragraphs 43 and 44 of the Complaint, to the extent the allegations contained
therein consist of SFR’s legal conclusions or an attempt to summarize this lawsuit, no response is
required. To the extent a response is required, Defendant denies the allegations contained therein.

AFFIRMATIVE DEFENSES

FIRST AFFIRMATIVE DEFENSE
(Failure to State a 