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Pursuant to NRAP 40, appellant, Christian Stephon Miles, petitions for 

rehearing of the Court’s Order of Affirmance entered on October 21, 2020. See Ex. 

1. Rehearing is appropriate when the court has “overlooked, misapplied or failed to 

consider a statute, procedural rule, regulation or decision directly controlling a 

dispositive issue in the case.” NRAP 40(c)(2). Here, the Court overlooked and 

failed to address Miles’ argument on a dispositive issue: unreasonably 

disproportionate sentencing. On appeal, Miles argued that his constitutional rights 

were violated even if his sentence fell within statutory limits, because his sentence 

was unreasonably disproportionate to his convicted crimes, rendering it cruel and 

unusual punishment. In its Order of Affirmance, the Court of Appeal did not 

substantively address this issue at all—though it correctly pointed out that Miles 

did argue the issue—and the Court’s failure to do so resulted in Miles’ appeal 

being wrongly rejected in full. A review by the panel and subsequent rehearing 

will highlight the unjust, disproportionate nature of Miles’ sentence. 

DATED this 3rd day of December, 2020. 

 

 /s/ Mario D. Valencia 

MARIO D. VALENCIA 

Nevada Bar No. 6154 

40 S. Stephanie St., Ste. 201  

Henderson, NV 89012 

(702) 384-7494 

Counsel for Christian Stephon Miles 
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ARGUMENT 

I. When ruling on the issue of whether Miles’ sentences should have run 

concurrently rather than consecutively, the Court overlooked and failed to 

consider Miles’ constitutional argument regarding unreasonably 

disproportionate sentences. 

 

In his opening brief (“AOB”), Miles argued that the aggregate sentence 

imposed on him was unconstitutionally cruel and unusual because, inter alia, it 

was “unreasonably disproportionate” in comparison with the severity of the 

offenses for which he was convicted. AOB 20–27 (quoting Culverson v. State, 95 

Nev. 433, 435, 596 P.2d 220, 221-22 (1979)). Miles was sentenced to four 

consecutive sentences, including back-to-back life sentences, for non-violent 

crimes. AOB 7, 22. And the sole reason the district court gave for imposing this 

punishment was “because [he had] done it before,” AOB 22 (citing 8 AA 1373), 

which is factually incorrect. See AOB 22 & fn.6. 

In its Order of Affirmance (“Order”), the Court correctly pointed out that on 

appeal, Miles argued that his “Eighth Amendment right to be protected from cruel 

and unusual punishment” was violated by the district court “when it imposed his 

sentences to run consecutively because the ultimate sentence was disproportionate 

to the offenses he committed.” Order 2 (Ex. 1) (emphasis added). But instead of 

addressing Miles’ constitutional argument regarding the proportionality of his 

sentence, the Court addressed whether the district court “abused its discretion” by 
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imposing consecutive sentences—an issue Miles did not raise on appeal and one 

wholly separate from Miles’ constitutional argument. Id. 2-3 (Ex. 1). The Court 

then went on to hold that “the district court did not abuse its discretion because the 

sentence fell within the statutory parameters.” Id. 3. 

However, a sentence that falls within statutory limits can still be 

unconstitutional (i.e., it can still be considered cruel and unusual punishment) if 

“the statute fixing the punishment is unconstitutional or the sentence is so 

unreasonably disproportionate to the offense as to shock the conscience.” AOB 21 

(quoting Culverson, 95 Nev. at 435, 596 P.2d at 221-22) (emphasis added). That 

was Miles’ argument on appeal, and that is the dispositive issue the Court 

overlooked and failed to address. 

To be sure, district courts in Nevada possess wide discretion in imposing 

sentences in criminal cases—but that discretion is not limitless. Parrish v. State, 

116 Nev. 982, 989, 12 P.3d 953, 957 (2000). For example, as noted above, a 

district court cannot impose an unconstitutional sentence—i.e., an “unreasonably 

disproportionate” sentence—even if it is within statutory limits. Culverson, 95 

Nev. at 435, 596 P.2d at 221–22 (emphasis added); see also Blume v. State, 112 

Nev. 472, 475, 915 P.2d 282, 284 (1996).1 

 
1 In a dissenting opinion, Nevada Supreme Court Justice Rose noted that “[s]ince 

our legislature drafts statutes which are broad enough to sustain a margin for error, 

this court should review sentences claimed to be excessive and thereby provide a 
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Here, this Court overlooked and failed to address the reasonable 

proportionality of Miles’ sentence. A thorough inquiry, as was made in the 

opening brief (AOB 23-27), makes it clear that Miles’ sentence was “unreasonably 

disproportionate” to the crimes he committed, and thus unconstitutional. 

Although Nevada courts have provided little-to-no-guidance on how to 

determine what constitutes proportional punishment, the United States Supreme 

Court and other federal and state courts have provided insight. AOB 23. In Solem 

v. Helm, the United States Supreme Court held that analyzing sentencing 

proportionality “should be guided by objective criteria, including (i) the gravity of 

the offense and the harshness of the penalty; (ii) the sentences imposed on other 

criminals in the same jurisdiction; and (iii) the sentences imposed for commission 

of the same crime in other jurisdictions.” 463 U.S. 277, 292 (1983); see AOB 23 

(citing to Solem factors). Using these guiding legal principles, Miles pointed out in 

his opening brief how his sentence is unreasonably disproportionate to the crimes 

he committed. AOB 23-27. 

 

remedy when errors do occur. Refusal to do so means that all sentences imposed by 

the district courts will not be subject to judicial review if it were legally possible to 

assess them, regardless of how disproportionate the punishment is to the crime 

committed.” Sims v. State, 107 Nev. 438, 446, 814 P.2d 63, 68 (1991) (Rose, J., 

dissenting) (emphasis added). That is precisely the situation that this Court has 

created by overlooking Miles’ disproportional sentencing argument. 
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First, the gravity of Miles’ crimes does not match the penalty given: he 

wielded no violence or show of force, and Gabby—a teenager (at the time) who 

escaped from house arrest—was completely complicit in her role. See 4 AA 

577-79. Second, the court has imposed concurrent sentences in this jurisdiction for 

more violent and extreme crimes than Miles’. See e.g., Hubbard v. State, 134 Nev. 

450, 453, 422 P.3d 1260, 1263 (2018) (burglary, conspiracy to commit robbery, 

assault, and discharge of a firearm); Hathaway v. State, 119 Nev. 248, 251, 71 P.3d 

503, 505 (2003) (first-degree murder, sexual assault, and attempted sexual assault); 

Leonard v. State, 117 Nev. 53, 58, 17 P.3d 397, 399 (2001) (first-degree murder 

and robbery). Finally, other jurisdictions have allowed kidnapping sentences to run 

concurrently—even in cases that involve violent crimes in addition to kidnapping. 

See e.g., Counts v. State, 2014 WY 151, 338 P.3d 902 (Wyo. 2014) (aggravated 

burglary and kidnapping); State v. Gordon, 161 Ariz. 308, 778 P.2d 1204 (1989) 

(burglary, kidnapping, and sexual assault); People v. Reynolds, 638 P.2d 43 (Colo. 

1981) (rape, kidnapping, and deviate sexual intercourse by force).2 

 
2 The last Solem factor involves considering the sentences imposed for commission 

of the same crime in “other jurisdictions.” AOB 23 (citing Solem, 463 U.S. at 290-

92). In his opening brief, Miles cited to Nevada cases, rather than cases from other 

jurisdictions, to point out that courts in this State regularly impose concurrent 

sentences in kidnapping cases involving other crimes. AOB 26-27. The same is 

true in other jurisdictions, as shown above. Miles apologizes for inadvertently 

failing to include the citations to these other jurisdictions in his opening brief. 
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 And yet, Miles received the maximum sentence on his kidnapping charge to 

run consecutively with his other three, non-violent, related charges. In short, Miles 

is serving four consecutive sentences, including back-to-back life sentences. While 

his crimes certainly require consequences, the current punishment reflects a much 

more egregious, violent crime. This argument and the standard used to determine 

whether a sentence is “unreasonably disproportionate,” and thus unconstitutional, 

were made previously in the opening brief but were overlooked by the Court when 

it failed to address the disproportional nature of Miles’ sentence. 

Conclusion 

 

 For these reasons, rehearing is appropriate. 

DATED this 3rd day of December, 2020. 

 

 /s/ Mario D. Valencia 

MARIO D. VALENCIA 

Nevada Bar No. 6154 

40 S. Stephanie St., Ste. 201  

Henderson, NV 89012 

(702) 384-7494 

Counsel for Christian Stephon Miles 
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CERTIFICATE OF COMPLIANCE 

 

 1. I hereby certify that this petition for rehearing complies with the 

formatting requirements of NRAP 32(a)(4), the typeface requirements of NRAP 

32(a)(5), and the type style requirements of NRAP 32(a)(6) because: 

 

      It has been prepared in a proportionally spaced typeface using Microsoft Word 

for Microsoft 365 in 14-point font, Times New Roman. 

 

 2. I further certify that this brief complies with the page- or type-volume 

limitations of NRAP 40 or 40A because it is: 

 

 Proportionately spaced, has a typeface of 14 points or more, and contains 

1328 words. 

 

DATED this 3rd day of December, 2020. 

 

 

 /s/ Mario D. Valencia 

MARIO D. VALENCIA 

Nevada Bar No. 6154 

40 S. Stephanie St., Ste. 201  

Henderson, NV 89012 

(702) 384-7494 

Counsel for Christian Stephon Miles 
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CERTIFICATE OF SERVICE 

 

I hereby certify and affirm that this document was filed electronically with 

the Court of Appeals of the State of Nevada on December 3, 2020. Electronic 

service of the foregoing document shall be made in accordance with the Master 

Service List as follows: 

AARON FORD 

Nevada Attorney General 

 

ALEXANDER CHEN 

Chief Deputy District Attorney 

 

JOHN NIMAN 

Deputy District Attorney 

 

 

 /s/ Mario D. Valencia 

MARIO D. VALENCIA 

Nevada Bar No. 6154 

40 S. Stephanie St., Ste. 201  

Henderson, NV 89012 

(702) 384-7494 

Counsel for Christian Stephon Miles 
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ORDER OF AFFIRMANCE 

No. 79554-COA 

FILE 
OCT 2 1 2o2o 

EUZÆ1r1  A. BROW? 
CLER i.;9170VIE C 

BY 
C .1EF DEPUW CLERK 

CHRISTIAN STEPHON MILES, 
Appellant, 
VS. 

THE STATE OF NEVADA, 
Respondent.  

IN THE COURT OF APPEALS OF THE STATE OF NEVADA 

Christian Stephon Miles appeals from a judgme t of conviction, 

pursuant to a jury verdict, of sex trafficking of a child under 18 years of age, 

first-degree kidnapping, living from the earnings of a prostitute, and child 

abuse, neglect, or endangerment. Eighth Judicial District Court, Clark 

County; Mary Kay Holthus, Judge. 

Police arrested Miles for prostituting a 16-year-old girl, 

eventually charging him with sex trafficking of a child under 18 years of 

age, first-degree kidnapping, living from the earnings of a prostitute, and 

child abuse, neglect, or endangerment. Before trial, Miles filed a motion to 

withdraw counsel so he could represent himself. The district court 

conducted a Faretta canvass to satisfy the requirement that Miles's waiver 

was knowing, intelligent, and voluntary. Faretta v. California, 422 U.S. 806 

(1975). The district court also cautioned Miles numerous times that self-

representation was ill-advised. However, Miles persisted and the court 

granted his motion to withdraw counsel and allowed him to represent 

himself. 

After a seven-day trial, the jury convicted Miles on all charges. 

The district court sentenced Miles as follows: life in prison for Count 1 with 

a minimum parole eligibility of five years; life in prison for Count 2 with a 

minimum parole eligibility of five years, consecutive to Count 1; 48 months 

1,0- 3171,17 



in prison for Count 3 with a minimum parole eligibility of 19 months, 

consecutive to Counts 1 and 2; and 72 months in prison for Count 4 with a 

minimum parole eligibility of 28 months, consecutive to Counts 1, 2, and 3. 

Miles appeals from the district court's judgment of conviction. 

First, Miles argues that the district court violated his Eighth Amendment 

right to be protected from cruel and unusual punishment when it imposed 

his sentences to run consecutively because the ultimate sentence was 

disproportionate to the offenses he committed. Second, Miles contends NRS 

176.035(1) is unconstitutionally vague in violation of the Due Process 

Clauses of the Fifth and Fourteenth Amendments to the U.S. Constitution, 

as well as Article 1, Section 8, Clause 2 of the Nevada Constitution, because 

it allows district courts unfettered discretion to impose concurrent or 

consecutive sentences. Third, Miles argues the district court violated his 

Sixth Amendment right to counsel when it allowed him to represent himself 

because the court failed to properly conduct a Faretta canvass to determine 

whether his waiver of the right to counsel was knowing, intelligent, and 

voluntary. Fourth, Miles contends the court should have implemented 

standby counsel when it was apparent Miles acted improperly while 

representing himself. We disagree and address his arguments in turn. 

First, the district court did not abuse its discretion when it 

imposed consecutive sentences. This court reviews a judgment of conviction 

imposing consecutive sentences for an abuse of discretion. See Pitmon u. 

State, 131 Nev. 123, 126-27, 352 P.3d 655, 657-658 (Ct. App. 2015). While 

this court affords broad discretion to district courts when sentencing a 

defendant, this discretion is not limitless. See Parrish v. State, 116 Nev. 

982, 989, 12 P.3d 953, 957 (2000) (explaining that although "the district 

court is afforded wide discretion" in imposing a sentence, that discretion is 
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not limitless). A district court does not abuse its discretion when the 

sentence it imposes falls within statutory limits. See Gallon v. State, Docket 

No. 75976 (Order of Affirmance, October 24, 2019) (concluding that the 

district court did not abuse its discretion in its sentencing because it relied 

on the facts of the case and the sentence fell "within statutory limits"); 

Nemcek v. State, Docket No. 68919 (Order of Affirmance, May 9, 2016) 

(holding the district court did not abuse its discretion in its sentencing 

because "Appellant's sentence is within the statutory limite and because 

the district court has independence when determining its sentence). 

Here, the district court did not abuse its discretion when it 

imposed consecutive sentences. The district court based its decision on the 

facts of the case, Miles's criminal history, and a psychosexual evaluation 

depicting Miles as "a high risk to re-offend both sexually and violently." 

Using these facts, the district court imposed a sentence that fell within the 

parameters provided by the relevant statutes, including NRS 176.035(1). 

Thus, the district court did not abuse its discretion because the sentence fell 

within the statutory parameters. 

Second, NRS 176.035(1) is not unconstitutionally vague. NRS 

176.035(1) states: "[W]henever a person is convicted of two or more offenses, 

and sentence has been pronounced for one offense, the court in imposing 

any subsequent sentence may provide that the sentences subsequently 

pronounced run either concurrently or consecutively with the sentence first 

imposed." The Legislature intended to grant the district court discretion to 

determine whether to impose sentences concurrently or consecutively. 

Pitrnon v. State, 131 Nev. 123, 128-29, 352 P.3d 655, 659 (Ct. App. 2015). 

This court has previously concluded that NRS 176.035(1) is unambiguous 
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and constitutional, id. at 129, 352 P.3d at 659, and therefore Miles's 

argument is without merit. Accordingly, we decline to revisit Pitman. 

A statute's constitutionality is a question of law that this court 

reviews de novo. Berry v. State, 125 Nev. 265, 279, 212 P.3d 1085, 1095 

(2009), abrogated on other grounds by State v. Castaneda, 126 Nev. 478, 245 

P.3d 550 (2010). We presume statutes are valid, and the burden therefore 

falls upon an appellant to "make a clear showing of invalidity." Silvar v. 

Eighth Judicial Dist. Court, 122 Nev. 289, 292, 129 P.3d 682, 684 (2006). 

An appellant may challenge a statute as unconstitutional either because it 

is vague on its face, or because it is vague as applied to the appellant. 

Flamingo Paradise Gaming, LLC v. Chanos, 125 Nev. 502, 509-10, 217 P.3d 

546, 551-52 (2009). 

When analyzing whether a statute violates the Due Process 

Clause for unconstitutional vagueness, courts usually apply a two-factor 

test. Pitmon, 131 Nev. at 127-28, 352 P.3d at 658 (citing Silvar, 122 Nev. 

at 293, 129 P.3d at 685); see also Kolender v. Lawson, 461 U.S. 352, 357 

(1983). Under this two-factor test, a statute is unconstitutionally vague "if 

it (1) fails to provide notice sufficient to enable persons of ordinary 

intelligence to understand what conduct is prohibited and (2) lacks specific 

standards, thereby encouraging, authorizing, or even failing to prevent 

arbitrary and discriminatory enforcement." Silvar, 122 Nev. at 293, 129 

P.3d at 685. An ordinary person who commits and is convicted of two 

offenses should reasonably anticipate the possibility, and perhaps even the 

likelihood, that the court will impose consecutive sentences. Pitmon, 131 

Nev. at 130, 352 P.3d at 660. 

Here, under Silvar's two-factor test, NRS 176.035(1) is not 

unconstitutionally vague. First, the language in NRS 176.035(1) granting 

COURT OF APPEALS 

OF 

NEVADA 

,[01,  194711 4,40.0a 

4 



discretion to judges to impose concurrent or consecutive sentences is 

unambiguous. This court has previously come to that conclusion in Pitmon. 

The first sentence of NRS 176.035(1) states the district court "may" impose 

consecutive sentences. When read as a whole, NRS 176.035 is intended to 

grant the district court discretion to determine whether to impose sentences 

concurrently or consecutively and, thus, is unambiguous. 

Further, Miles's argument that NRS 176.035(1) is 

unconstitutionally vague because it does not provide guidelines to the 

district court on how to determine whether to impose concurrent or 

consecutive sentences is unpersuasive. The fact that a statute grants the 

district court discretion to match the sentence imposed to the nature of 

every crime a defendant committed does not render NRS 176.035(1) 

unconstitutionally vague. The Due Process Clause only requires a statute 

to be understandable to persons of ordinary intelligence. An ordinary 

person that commits and is convicted of more than one offense should 

reasonably anticipate the possibility that he or she may serve consecutive 

sentences for each offense. Thus, NRS 176.035(1) is not unconstitutionally 

vague simply because it does not provide guidelines to the district court. 

Thus, NRS 176.035(1) is not unconstitutionally vague. 

Additionally, Miles fails to satisfy plain error, which applies 

here because he did not raise the constitutionality of NRS 176.035(1) below. 

"[W]hen a criminal defendant fails to object to a district court's action, this 

court reviews the record for plain error only." Berry v. State, 125 Nev. 265, 

282-83, 212 P.3d 1085, 1097 (2009), abrogated on other grounds by State v. 

Castaneda, 126 Nev. 478, 245 P.3d 550 (2010). An error is plain when it is 

so clear "that it is apparent from a casual inspection of the record;" the 
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defendant must also show the error impacted her or his substantial rights. 

Id. at 283, 212 P.3d at 1097. 

Here, applying plain error analysis dictates NRS 176.035(1) is 

not unconstitutionally vague because Miles failed to show plain error: Miles 

does not argue it is apparent frorn a casual inspection of the record that an 

error is clear. Even if he had made this argument, the record does not 

support the notion that the district court erred. On the contrary, the record 

shows the district court based its decision on the facts of the case and 

imposed a sentence that fell within statutory parameters. Additionally, 

Miles has not shown that this error impacted his substantial rights. Thus, 

because Miles fails to demonstrate plain error, this court will not revisit the 

constitutionality of NRS 176.035(1). 

Third, the district court did not abuse its discretion when it 

allowed Miles to represent himself. Whether a defendant validly waived his 

or her right to counsel is a question of law that is reviewed de novo, 

contingent upon the facts as found by the district court. See Brewer v. 

Williams, 430 U.S. 387, 403-04 (1977). This court gives deference to the 

district court's decision to allow a defendant to waive his or her right to 

counsel and represent him- or herself. Hooks v. State, 124 Nev. 48, 55, 176 

P.3d 1081, 1085 (2008). 

A criminal defendant must knowingly, intelligently, and 

voluntarily waive his or her right to counsel to exercise his or her right to 

self-representation. Id. at 53-54, 176 P.3d at 1084. Repeated assertions of 

one's right to self-representation alone are insufficient to show a valid 

waiver of the right to counsel. Id. at 57, 176 P.3d at 1086. To properly 

waive the right to counsel, the district court should conduct a Faretta 

canvass to make the defendant "aware of the dangers and disadvantages of 
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self-representation" so the record establishes that he or she knows what he 

or she is doing and his or her "choice is made with eyes open." Id. at 53-54, 

176 P.3d at 1084 (internal quotation marks omitted). Areas of suggested 

inquiry for a Faretta canvass are provided in SCR 253(3).1  However, the 

district court is not constitutionally required to inquire into any particular 

matter for a valid waiver if "it is apparent from the record that the 

defendant was aware of the dangers and disadvantages of self-

representation." Graves v. State, 112 Nev. 118, 125, 912 P.2d 234, 238-39 

(1996). 

Here, the district court did not abuse its discretion because it 

properly conducted a Faretta canvass and determined Miles's waiver was 

knowing, intelligent, and voluntary. The record shows Miles was aware of 

the dangers and disadvantages of self-representation. The district court 

warned Miles multiple times during its Faretta canvass that waiving his 

right to counsel was ill-advised. Also, despite only informing Miles what 

his potential sentence could be if convicted of one charge and not all of them, 

the district court stressed that his potential sentence could be life 

imprisonment. 

Additionally, the district court inquired into a plethora of 

criteria to make a proper finding that Miles's waiver was knowing, 

intelligent, and voluntary. The district court inquired into Miles's age, his 

education level, his experience with the judicial system, the complexity of 

criminal cases, his legal training, his understanding of the case against him, 

'These areas rnay include a "[d]efendant's age, education, literacy, 
background, and prior experience or familiarity with legal 
proceedings; . . . [and] understanding of the elements of each crime and 
lesser included or related offenses." SCR 253(a), (f) (emphasis added). 
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the grounds for objections, the potential life sentence he was facing, the 

district court's belief that self-representation was a bad decision, how to 

disqualify a juror, his right against self-incrimination, and more. Thus, the 

district court did not abuse its discretion in allowing Miles to represent 

himself because his choice to waive his right to counsel was knowing, 

intelligent, and voluntary, supported by the record that shows he 

acknowledged numerous times the disadvantages of self-representation, 

and because the court inquired into a plethora of criteria for its 

determination. 

Fourth, the district court did not err when it did not implement 

standby counsel because Miles cites no legal authority dictating that the 

district court must sua sponte revoke a defendant's right to self-

representation for being disruptive. Despite self-representation usually 

being detrimental to a defendant's case, the district court must honor her 

or his choice. Vanisi v. State, 117 Nev. 330, 341, 22 P.3d 1164, 1172 (2001) 

(citing Godinez v. Moran, 509 U.S. 389, 400 (1993)). However, the district 

court has no duty to sua sponte revoke a criminal defendant's right to self-

representation for being disruptive.2  See People v. Price, No. B197624, 2008 

WL 2440287, at *4 (Cal. Ct. App. June 18, 2008) (rejecting the notion that 

a district court must sua sponte "terminate a defendant's right to self- 

2There is no authority for the proposition that the district court had a 
duty to sua sponte revoke a defendant's right to self-representation for 
being disruptive. Sharkey v. State, Docket No. 75474-COA (Order of 
Affirmance, Ct. App., March 18, 2019) (comparing this proposition to Vanisi, 
117 Nev. at 338, 22 P.3d at 1170 ("holding that a defendant's right to self-
representation may be denied if the 'defendant is disruptive) (emphasis 
added)). 
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representation simply because the defendant attempted to derail the court's 

sentencing timetable). 

Here, the district court did not err because Nevada precedent 

does not establish a duty for the district court to implement standby counsel 

for defendants who are disruptive. Miles affirmatively desired to represent 

himself, and the court must honor his choice. Thus, the district court did 

not err in allowing Miles to conduct his own defense because it had no duty 

to sua sponte revoke his right to self-representation for being disruptive. 

Therefore, we 

ORDER the judgment of conviction AFFIRMED. 

, C.J. 

J. 
Tao 

 J. 
Bulla 

cc: Hon. Mary Kay Holthus, District Judge 
Mario D. Valencia 
Attorney General/Carson City 
Clark County District Attorney 
Eighth District Court Clerk 
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