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Pursuant to NRAP 40, appellant, Christian Stephon Miles, petitions for
rehearing of the Court’s Order of Affirmance entered on October 21, 2020. See EX.
1. Rehearing is appropriate when the court has “overlooked, misapplied or failed to
consider a statute, procedural rule, regulation or decision directly controlling a
dispositive issue in the case.” NRAP 40(c)(2). Here, the Court overlooked and
failed to address Miles’ argument on a dispositive issue: unreasonably
disproportionate sentencing. On appeal, Miles argued that his constitutional rights
were violated even if his sentence fell within statutory limits, because his sentence
was unreasonably disproportionate to his convicted crimes, rendering it cruel and
unusual punishment. In its Order of Affirmance, the Court of Appeal did not
substantively address this issue at all—though it correctly pointed out that Miles
did argue the issue—and the Court’s failure to do so resulted in Miles’ appeal
being wrongly rejected in full. A review by the panel and subsequent rehearing

will highlight the unjust, disproportionate nature of Miles’ sentence.
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ARGUMENT

When ruling on the issue of whether Miles’ sentences should have run
concurrently rather than consecutively, the Court overlooked and failed to
consider Miles’ constitutional argument regarding unreasonably
disproportionate sentences.

In his opening brief (“AOB”), Miles argued that the aggregate sentence
imposed on him was unconstitutionally cruel and unusual because, inter alia, it
was “unreasonably disproportionate” in comparison with the severity of the
offenses for which he was convicted. AOB 20-27 (quoting Culverson v. State, 95
Nev. 433, 435, 596 P.2d 220, 221-22 (1979)). Miles was sentenced to four
consecutive sentences, including back-to-back life sentences, for non-violent
crimes. AOB 7, 22. And the sole reason the district court gave for imposing this
punishment was “because [he had] done it before,” AOB 22 (citing 8 AA 1373),
which is factually incorrect. See AOB 22 & n.6.

In its Order of Affirmance (“Order”), the Court correctly pointed out that on
appeal, Miles argued that his “Eighth Amendment right to be protected from cruel
and unusual punishment” was violated by the district court “when it imposed his
sentences to run consecutively because the ultimate sentence was disproportionate
to the offenses he committed.” Order 2 (Ex. 1) (emphasis added). But instead of

addressing Miles’ constitutional argument regarding the proportionality of his

sentence, the Court addressed whether the district court “abused its discretion” by



Imposing consecutive sentences—an issue Miles did not raise on appeal and one
wholly separate from Miles’ constitutional argument. Id. 2-3 (Ex. 1). The Court
then went on to hold that “the district court did not abuse its discretion because the
sentence fell within the statutory parameters.” 1d. 3.

However, a sentence that falls within statutory limits can still be
unconstitutional (i.e., it can still be considered cruel and unusual punishment) if
“the statute fixing the punishment is unconstitutional or the sentence is so
unreasonably disproportionate to the offense as to shock the conscience.” AOB 21
(quoting Culverson, 95 Nev. at 435, 596 P.2d at 221-22) (emphasis added). That
was Miles’ argument on appeal, and that is the dispositive issue the Court
overlooked and failed to address.

To be sure, district courts in Nevada possess wide discretion in imposing
sentences in criminal cases—»but that discretion is not limitless. Parrish v. State,
116 Nev. 982, 989, 12 P.3d 953, 957 (2000). For example, as noted above, a
district court cannot impose an unconstitutional sentence—i.e., an “unreasonably
disproportionate” sentence—even if it is within statutory limits. Culverson, 95
Nev. at 435, 596 P.2d at 221-22 (emphasis added); see also Blume v. State, 112

Nev. 472, 475, 915 P.2d 282, 284 (1996).

! In a dissenting opinion, Nevada Supreme Court Justice Rose noted that “[s]ince
our legislature drafts statutes which are broad enough to sustain a margin for error,
this court should review sentences claimed to be excessive and thereby provide a
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Here, this Court overlooked and failed to address the reasonable
proportionality of Miles’ sentence. A thorough inquiry, as was made in the
opening brief (AOB 23-27), makes it clear that Miles’ sentence was “unreasonably
disproportionate” to the crimes he committed, and thus unconstitutional.

Although Nevada courts have provided little-to-no-guidance on how to
determine what constitutes proportional punishment, the United States Supreme
Court and other federal and state courts have provided insight. AOB 23. In Solem
v. Helm, the United States Supreme Court held that analyzing sentencing
proportionality “should be guided by objective criteria, including (i) the gravity of
the offense and the harshness of the penalty; (ii) the sentences imposed on other
criminals in the same jurisdiction; and (iii) the sentences imposed for commission
of the same crime in other jurisdictions.” 463 U.S. 277, 292 (1983); see AOB 23
(citing to Solem factors). Using these guiding legal principles, Miles pointed out in
his opening brief how his sentence is unreasonably disproportionate to the crimes

he committed. AOB 23-27.

remedy when errors do occur. Refusal to do so means that all sentences imposed by
the district courts will not be subject to judicial review if it were legally possible to
assess them, regardless of how disproportionate the punishment is to the crime
committed.” Sims v. State, 107 Nev. 438, 446, 814 P.2d 63, 68 (1991) (Rose, J.,
dissenting) (emphasis added). That is precisely the situation that this Court has
created by overlooking Miles’ disproportional sentencing argument.
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First, the gravity of Miles’ crimes does not match the penalty given: he
wielded no violence or show of force, and Gabby—a teenager (at the time) who
escaped from house arrest—was completely complicit in her role. See 4 AA
577-79. Second, the court has imposed concurrent sentences in this jurisdiction for
more violent and extreme crimes than Miles’. See e.g., Hubbard v. State, 134 Nev.
450, 453, 422 P.3d 1260, 1263 (2018) (burglary, conspiracy to commit robbery,
assault, and discharge of a firearm); Hathaway v. State, 119 Nev. 248, 251, 71 P.3d
503, 505 (2003) (first-degree murder, sexual assault, and attempted sexual assault);
Leonard v. State, 117 Nev. 53, 58, 17 P.3d 397, 399 (2001) (first-degree murder
and robbery). Finally, other jurisdictions have allowed kidnapping sentences to run
concurrently—even in cases that involve violent crimes in addition to kidnapping.
See e.g., Counts v. State, 2014 WY 151, 338 P.3d 902 (Wyo. 2014) (aggravated
burglary and kidnapping); State v. Gordon, 161 Ariz. 308, 778 P.2d 1204 (1989)
(burglary, kidnapping, and sexual assault); People v. Reynolds, 638 P.2d 43 (Colo.

1981) (rape, kidnapping, and deviate sexual intercourse by force).?

2 The last Solem factor involves considering the sentences imposed for commission
of the same crime in “other jurisdictions.” AOB 23 (citing Solem, 463 U.S. at 290-
92). In his opening brief, Miles cited to Nevada cases, rather than cases from other
jurisdictions, to point out that courts in this State regularly impose concurrent
sentences in kidnapping cases involving other crimes. AOB 26-27. The same is
true in other jurisdictions, as shown above. Miles apologizes for inadvertently
failing to include the citations to these other jurisdictions in his opening brief.
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And yet, Miles received the maximum sentence on his kidnapping charge to
run consecutively with his other three, non-violent, related charges. In short, Miles
Is serving four consecutive sentences, including back-to-back life sentences. While
his crimes certainly require consequences, the current punishment reflects a much
more egregious, violent crime. This argument and the standard used to determine
whether a sentence is “unreasonably disproportionate,” and thus unconstitutional,
were made previously in the opening brief but were overlooked by the Court when
it failed to address the disproportional nature of Miles’ sentence.

Conclusion

For these reasons, rehearing is appropriate.
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1. | hereby certify that this petition for rehearing complies with the
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for Microsoft 365 in 14-point font, Times New Roman.
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1328 words.
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