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IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF TEXAS 

AUSTIN DIVISION 
 
HILL COUNTRY EMERGENCY § 
MEDICAL ASSOCIATES, P.A.,  § 
LONGHORN EMERGENCY  § 
MEDICINE ASSOCIATES, P.A.,  § 
CENTRAL TEXAS EMERGENCY §  
ASSOCIATES, P.A., and § 
EMERGENCY ASSOCIATES OF  § 
CENTRAL TEXAS, §  
 § 
 Plaintiffs, § 
  § 
v. §   1:19-CV-548-RP 
 § 
UNITEDHEALTHCARE INSURANCE § 
COMPANY and UNITEDHEALTHCARE § 
OF TEXAS, INC., § 
 §  
 Defendants. § 
 

ORDER  

  Before the Court are Hill Country Emergency Medical Associates, P.A., Longhorn 

Emergency Medicine Associations, P.A., Central Texas Emergency Associates, P.A. and Emergency 

Associates of Central Texas, P.A.’s (“Plaintiffs”) motion to remand, (Dkt. 12), Defendants 

UnitedHealthcare Insurance Company and UnitedHealthcare of Texas, Inc.’s (“Defendants”) 

response, (Dkt. 16), and the Plaintiffs’ reply, (Dkt. 17). After considering the parties’ arguments, the 

record, and the relevant law, the Court finds that the motion should be denied.  

I. BACKGROUND 

This case involves a dispute over the rate of reimbursement for out-of-network emergency 

care provided to patients with insurance plans (“Plans”) administered by the Defendants. Plaintiffs 

provide physician staffing for emergency rooms across central Texas. Defendants, United 

Healthcare Insurance Company and United Healthcare of Texas, Inc., administer preferred provider 

plans (“PPO”) and health maintenance organization (“HMO”) plans, respectively. (Orig. Pet., Dkt 
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1-3, at 3). In their original petition, Plaintiffs allege that the Defendants have not properly paid more 

than 7,000 claims for the emergency services provided to Defendants’ health plan enrollees. (Id. at 

7). While Plaintiffs concede that Defendants paid these claims, they allege that Defendants paid 

them at “unacceptably low rates” that were “significantly less than the usual and customary rate for 

the services provided.” (Id.).  Because Plaintiffs have no contracts with Defendants, they provided all 

emergency services to Defendants’ health plan members as “out-of-network” or “non-participating” 

providers. (Id. at 6). In other words, the parties did not enter into a provider agreement that specifies 

an agreed rate of reimbursement for these emergency services. (Id.).  

Plaintiffs sued Defendants in state court for improper payment on the emergency service 

claims, asserting violations of the Texas Insurance Code and the Texas Prompt Pay Act, as well as 

claims for quantum meruit and declaratory relief. (Compl., Dkt. 1-3, at 9–13). Defendants removed 

this case to federal court on the basis of complete preemption by the Employee Retirement Income 

Security Act (“ERISA”). (Notice of Removal, Dkt. 1, at 3). In their Notice of Removal, Defendants 

contend—and Plaintiffs do not dispute—that the health plans at issue include ERISA-regulated 

plans. Plaintiffs dispute that ERISA preempts their state-law causes of action and now move to 

remand. (Mot. Remand, Dkt. 12, at 2). Thus, to determine whether removal is proper, this Court 

must decide whether Plaintiffs’ state law claims are in fact completely preempted by ERISA’s civil 

enforcement scheme.  

II. LEGAL STANDARD 

A defendant may remove any civil action from state court to a district court of the United 

States that has original jurisdiction. 28 U.S.C. § 1441(a). The party seeking removal “bears the 

burden of establishing that federal jurisdiction exists and that removal was proper.” Manguno v. 

Prudential Prop. & Cas. Ins. Co., 276 F.3d 720, 723 (5th Cir. 2002). The removal statute must “be 

strictly construed, and any doubt about the propriety of removal must be resolved in favor of 
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remand.” Gasch v. Hartford Accident & Indem. Co., 491 F.3d 278, 281–82 (5th Cir. 2007); Hood ex rel. 

Mississippi v. JP Morgan Chase & Co., 737 F.3d 78, 84 (5th Cir. 2013) (“Any ambiguities are construed 

against removal and in favor of remand to state court.”). A district court is required to remand the 

case to state court if, at any time before final judgment, it determines that it lacks subject matter 

jurisdiction. 28 U.S.C. § 1447(c). 

Determining whether a case arises under federal law ordinarily turns on the well-pleaded 

complaint rule. Aetna Health Inc. v. Davila, 542 U.S. 200, 207 (2004). Under the well-pleaded 

complaint rule, a defendant may not remove a case to federal court unless the plaintiff’s complaint 

establishes that the case arises under federal law. Id. Complete preemption, however, is an exception 

to the well-pleaded complaint rule. Id. When a federal statute “wholly displaces the state-law cause of 

action through complete preemption,” the state claim can be removed. Id.   

ERISA is one such federal statute with the “extraordinary pre-emptive power” to “convert[s] 

an ordinary state common law complaint into one stating a federal claim for purposes of the well-

pleaded complaint rule.” Id. (quoting Metropolitan Life Ins. Co. v. Taylor, 481 U.S. 58, 65–66 (1987)). 

Congress enacted ERISA “to provide a uniform regulatory regime over employee benefit plans” and 

equipped ERISA with “expansive pre-emption provisions” to ensure that the regulation of 

employee benefit plans would be “exclusively a federal concern.” Id. at 208. Any state-law cause of 

action that “duplicates, supplements, or supplants the ERISA civil enforcement remedy conflicts 

with the clear congressional intent to make the ERISA remedy exclusive and is therefore pre-

empted.” Id. State-law causes of action that implicate ERISA’s civil enforcement provisions are 

therefore “necessarily federal” and removable to federal court. Id.  

ERISA’s civil enforcement scheme is stated in § 502(a) of the Act. Section 502(a)(1)(B) 

provides that a civil action may be brought by a participant or beneficiary “to recover benefits due to 

him under the terms of his plan, to enforce his rights under the terms of the plan, or to clarify his 
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rights to future benefits under the terms of the plan.” ERISA § 502(a)(1)(B), 29 U.S.C. § 

1132(a)(1)(B). State-law claims that are within the scope of § 502(a)(1)(B) are completely preempted 

by ERISA and removable to federal court. Lone Star OB/GYN Assocs. v. Aetna Health Inc., 579 F.3d 

525, 529 (5th Cir. 2009). In Davila, the Supreme Court articulated the test for determining whether 

ERISA completely preempts a non-federal cause of action. 542 U.S. 200 at 210. Under Davila, a 

party’s state-law claim falls within the scope of § 502(a)(1)(B) and is therefore completely preempted 

if: (1) an individual could have brought his claim under § 502(a)(1)(B), and (2) there is no 

independent legal duty that is implicated by defendant’s actions. Id. As the party seeking removal on 

the basis of ERISA preemption, the Defendants bear the burden of satisfying this two-part inquiry. 

See Lone Star OB/GYN Assocs., 579 F.3d at 528 (“The party seeking removal bears the burden of 

showing that federal jurisdiction is proper” and “the district court may not remand if the defendant 

demonstrates the presence of a substantial federal claim, e.g., one completely preempted by 

ERISA.”).  

III. DISCUSSION 

Upon examination of the Plaintiffs’ original petition, the state statutes upon which their state 

law claims are based, the various health plan documents, and the parties’ briefing, the Court 

determines that the Defendants have shown Plaintiffs’ claims fall within § 502(a)(1)(B) of the ERISA 

statute and are therefore preempted.  

A. Whether plaintiffs could have brought this action under ERISA 

The first part of the Davila inquiry requires the Court to determine whether Plaintiffs could 

have brought their claims under § 502(a)(1)(B). Aetna Health Inc. v. Davila, 542 U.S. 200, 210 (2004). 

In other words, the Court must determine whether Plaintiffs have standing to sue under the ERISA 

statute. Spring E.R., LLC v. Aetna Life Ins. Co., No. CIV.A. H-09-2001, 2010 WL 598748, at *2 (S.D. 

Tex. Feb. 17, 2010).  
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ERISA confers standing on plan “participants” and “beneficiaries.” 29 U.S.C. § 1132 (“A 

civil action may be brought by a participant or beneficiary . . . to recover benefits due to him under 

the terms of his plan, to enforce his rights under the terms of the plan, or to clarify his rights to 

future benefits under the terms of the plan”). While a health care provider does not have 

independent standing to recover benefits under an ERISA plan, a health care provider has derivative 

standing to sue under ERISA upon a valid assignment of plan benefits. Dallas Cty. Hosp. Dist. v. 

Associates’ Health & Welfare Plan, 293 F.3d 282, 285 (5th Cir. 2002). 

Here, Plaintiffs have derivative standing to sue under ERISA as assignees of plan benefits.1 

(Resp., Dkt. 16, at 3). In their original petition, Plaintiffs state that they “received an assignment of 

the insured’s benefits from each patient” and that they filed claims for such benefits with the 

Insurance Companies “as the insured’s assignee[s].” (Orig. Pet., Dkt. 1-3, at 11). Thus, standing 

considerations do not bar Plaintiffs from pursuing a remedy under ERISA.  

While Plaintiffs do not dispute that they have derivative standing to sue under ERISA, they 

nevertheless contend that they could not have brought their claims pursuant to § 502(a)(1)(B) 

because they are not seeking the payment of wrongly-denied ERISA plan benefits. (Mot. Remand, 

Dkt. 12, at 2). Instead, Plaintiffs argue that the Defendants reimbursed them for the emergency 

services provided to Plan members below the usual and customary rate required under Texas law. 

(Orig. Pet., Dkt. 1-3, at 9). That is, Plaintiffs contend, “the claims at issue involve no questions of 

whether the claim is payable; rather, they involve only the issue of whether the Insurance Companies 

                                                           
1 Plaintiffs do not dispute that they seek payment for emergency care rendered to patients insured by 
Defendants. (Orig. Pet., Dkt. 12, at 4 (“From January 2016 to September 2018, Plaintiff Doctors provided 
emergency medical services to thousands of the Insurance Companies’ members.”)). And Plaintiffs do not 
contest that at least some of the insurance plans at issue include ERISA-governed plans. (Not. Removal, Dkt. 
1, at 2–3); Mot. Remand, Dkt. 12, at 2). Instead, Plaintiffs assert that their right to payment arises from Texas 
law, not the terms of an ERISA-governed health plan. (Id. (“The central issue in this case is whether the 
Insurance Companies are violating Texas law by reimbursing Plaintiff Doctors at unlawfully inadequate 
rates.”)). 
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paid the claim at the required usual and customary rate.” (Id.). Therefore, Plaintiffs aver, their claims 

“concern the rate of payment, not the right to payment.” (Mot. Remand, Dkt. 12, at 7). This 

distinction matters, say Plaintiffs, because courts have routinely held that right to payment cases 

“sometimes are preempted by ERISA” because they involve a benefits determination under the 

Plans, while rate of payment cases are not preempted by ERISA because they merely “implicate the 

sufficiency of the rate of payment.” (Pls.’ Reply, Dkt. 17, at 2 (citing Lone Star OB/GYN Assocs. V. 

Aetna Health, Inc., 579 F.3d 525, 532 (5th Cir. 2009) (“Where, however, a medical service is 

determined to be covered and the only remaining issue is the proper contractual rate of payment, 

coverage and benefit determinations are not implicated and the claims are not preempted.”)). 

The rate of payment/right to payment distinction is inapplicable here. In cases where the 

Fifth Circuit has made such a distinction, the healthcare providers seeking reimbursement had 

negotiated separate provider agreements specifying a contractual rate of reimbursement. See, e.g., 

Lone Star OB/GYN Assocs., 579 F.3d at 530. For example, in Lone Star OB/GYN Assocs., the 

principal case relied upon by Plaintiffs, Lone Star OB/GYN Associates (“Lone Star”) had a 

provider agreement with Aetna Health Inc. (“Aetna”), an administrator of employee welfare benefit 

plans regulated by ERISA. Id. at 528. The provider agreement between Lone Star and Aetna 

established the rate of payment Aetna was required to pay Lone Star for treating its plan members. 

Id. at 530. In calculating the amount of reimbursement owed to Lone Star for treating its plan 

members, Aetna would first determine the reimbursement rate under the Aetna Market Fee 

Schedule for each medical procedure performed by the doctor and then pay Lone Star “the fixed 

percentage (set out in the Provider Agreement) of that amount.” Id. Lone Star argued that “mere 

consultation of an ERISA plan [was] not enough to bring the claims within the scope of § 502(a).” 

Id. The Court agreed and clarified that a claim implicating “the rate of payment as set out in the 
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Provider Agreement, rather than the right to payment under the terms of the benefit plan, does not 

run afoul of Davila and is not preempted by ERISA.” Id. (emphasis in original).  

The Court went on to hold that Lone Star’s “claims for underpayment under the Provider 

Agreement, which do not implicate coverage determinations under the terms of the relevant plan, 

are not preempted under ERISA.” Id. at 533. Because the Fifth Circuit could not determine from the 

record which claims Aetna partially paid because it denied the service for lack of coverage under the 

plan and which claims it partially paid because it erroneously calculated the contractual rate of 

reimbursement under the Provider Agreement, the Fifth Circuit remanded to the district court “to 

determine whether any of the payment claims submitted by Lone Star implicate a coverage 

determination under the plan and thus a federal issue under ERISA.” Id.  

Here, there is no independent provider agreement between Plaintiffs and Defendants with a 

fee schedule separate from the ERISA plan. As Defendants rightly note, “Plaintiffs are out-of-

network providers who have no contract with Defendants and no agreed-upon rate of payment.” 

(Resp., Dkt. 16, at 7). Instead, Plaintiffs secured assignments of ERISA benefits from insured 

patients and filed claims for such benefits with the Defendants “as the insured’s assignee.” (Orig. 

Pet., Dkt. 1-3, at 11). Plaintiffs’ right to reimbursement flows derivatively from each insured’s rights 

under the terms of their insurance plans—and Plaintiffs do not dispute that the Plans at issue are 

ERISA-governed plans. Any alleged underpayment of claims necessarily arose from a benefits 

determination under the Plans at issue rather than “an error in calculating the contractual rate” 

specified in an independent provider agreement. Lone Star, 579 F.3d at 533. Absent an independent 

provider agreement with a separate fee schedule, both the right to payment and the rate of 

reimbursement would depend on the terms of the ERISA plan.  

Because Defendants have shown that Plaintiffs have derivative standing to sue as assignees 

of plan benefits, Defendants have sufficiently demonstrated that Plaintiffs could have brought their 
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claims pursuant to § 502(a)(1)(B). Moreover, the right to payment/rate of payment distinction 

asserted by Plaintiffs does not apply here because Plaintiffs were out-of-network providers who 

never negotiated a separate provider agreement with Defendants with an agreed-upon rate of 

payment. See Lone Star OB/GYN Assoc., 579 F.3d at 530–32. Having found that the Plaintiffs could 

have brought their claims under the first Davila prong, the Court will now proceed to the next step 

of the analysis—whether Texas law creates a legal duty “independent” of the ERISA plans at issue. 

542 U.S. 200 at 210.  

B. Whether Texas law creates a right to reimbursement independent of the ERISA-
regulated plans.  

Under Davila’s second prong, a cause of action is completely preempted by ERISA “where 

there is no other independent legal duty that is implicated by a defendant’s actions.” Id. Therefore, 

the Court must determine whether Plaintiffs are “in fact suing under obligations created by the plan 

itself, or under obligations independent of the plan and the plan member.” Spring E.R., LLC, 2010 

WL 598748, at *5. If one of Plaintiffs’ claims does not rest on an independent legal duty under 

Texas law, the Court may not remand. Giles v. NYLCare Health Plans, Inc., 172 F.3d 332, 337 (5th Cir. 

1999) (“If the plaintiff moves to remand, all the defendant has to do is demonstrate a substantial 

federal claim, e.g., one completely preempted by ERISA, and the court may not remand.”). 

Plaintiffs assert state-law and common-law causes of action that they contend create an 

independent legal duty under Texas law requiring insurers to “reimburse out-of-network providers 

of emergency medical services at the usual and customary rate (i.e. the general prevailing cost of a 

service within a geographic area.)” (Mot. Remand, Dkt. 12, at 8). Specifically, Plaintiffs assert claims 

for violations of the Texas Insurance Code and the Texas Prompt Pay Act, as well as claims for 

quantum meruit and declaratory relief. (Compl., Dkt. 1-3, at 9-13). Reprising their right to 

payment/rate of payment argument, Plaintiffs contend their causes of action “involve no questions 

of whether the claim is payable; rather, they involve only the issue of whether the [Defendants] paid 
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the claim[s] at the required and customary rate” under Texas law. (Id.). While causes of action 

implicating the right to payment would trigger ERISA preemption, Plaintiffs maintain their state-law 

and common-law causes of action solely implicate the rate of payment guaranteed under Texas law, 

a duty independent of ERISA. (Mot. Remand, Dkt. 12, at 6).  

Plaintiffs’ causes of action do not implicate legal duties independent of ERISA; rather 

Plaintiffs’ claims for reimbursement hinge on the terms of the ERISA-governed plans. Plaintiffs 

concede that Defendants determined all the claims at issue to be payable. (Pls.’ Reply, Dkt. 17, at 1–

2). As Defendants rightly note, “Plaintiffs have no provider agreements with Defendants and no 

other contractual basis on which they were entitled to seek reimbursement from Defendants.” 

(Resp., Dkt. 16, at 10). Any potential liability for underpayment would therefore derive entirely from 

the rights and obligations encompassed within the terms of the benefit plans at issue. While the 

Texas statutes cited by Plaintiffs state rules for reimbursement of emergency care by non-network 

providers, these statutes still link reimbursement to either a plan’s terms or a separate provider 

agreement, which Plaintiffs—as out-of-network providers—have not negotiated.  See, e.g, Tex. Ins. 

Code § 1301.155 (“If an insured cannot reasonably reach a preferred provider, an insurer shall 

provide reimbursement for the following emergency care services at the usual and customary rate or 

at an agreed rate and at the preferred level of benefits until the insured can reasonably be expected to 

transfer to a preferred provider”) (emphasis added). As assignees of plan benefits, Plaintiffs’ 

reimbursement claims are not based on Texas law; they are inextricably linked to the reimbursement 

obligation set forth in the plans’ terms.   

ERISA completely preempts Plaintiffs’ quantum meruit claim for similar reasons. Plaintiffs 

contend they are entitled to recover in quantum meruit because the Defendants “received the 

benefit of having its healthcare obligations to its plan members discharged and their enrollees 

received the benefit of the emergency care provided to them by Plaintiff Doctors.” (Orig. Pet., Dkt. 
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1-3, at 13). But under Texas law, recovery under a quantum meruit theory is “based upon a promise 

implied by law to pay for beneficial services rendered and knowingly accepted.” Leasehold Expense 

Recovery, Inc. v. Mothers Work, Inc., 331 F.3d 452, 462 (5th Cir. 2003) (quoting Black Lake Pipe Line v. 

Union Const. Co., Inc., 538 S.W.2d 80, 86 (Tex. 1976)). The implied promise to reimburse Plaintiffs 

for emergency care arises from the terms of each patient’s insurance plan. Determining “the 

reasonable value of services rendered” would hinge on an analysis and interpretation of Plaintiffs’ 

entitlement to benefits under the Plans’ terms. Id.  

Plaintiffs insist that because they are “seeking reimbursement for approved claims at the 

usual and customary rate guaranteed to them by Texas law” rather than denied benefits, their 

quantum meruit claim does not depend on the implied agreement to pay benefits captured by the 

plans’ terms. (Pls.’ Reply, Dkt. 17, at 2). But Defendants only received the benefit of emergency care 

for their plan members that was covered under their enrollees’ ERISA-governed healthcare plans. 

Spring E.R., LLC, 2010 WL 598748, at *6. Defendants therefore accepted the benefit of Plaintiffs’ 

emergency care according to the terms of their enrollees’ plans. The rate of reimbursement for the 

benefit of such service would therefore turn on the reimbursement obligations under the ERISA 

plans held by the insured patients. Plaintiffs—having provided emergency care in accordance with 

the Plans’ terms—would be entitled to the rate of reimbursement specified in the Plans, no more 

and no less. Plaintiffs’ quantum meruit claim is therefore preempted.  

Defendants have demonstrated that Plaintiffs (1) could have brought their claims pursuant 

to ERISA’s civil enforcement scheme and that (2) at least one of Plaintiffs’ state-law claims does not 

rest on a legal duty independent of ERISA. Davila, 542 U.S. 200 at 210. Therefore, the Court need 

not reach the question of whether Plaintiffs’ Prompt Pay Act claim or other Insurance Code claims 

Case 1:19-cv-00548-RP   Document 18   Filed 12/10/19   Page 10 of 11



11 
 

are also preempted by ERISA.2 Because Defendants have shown that ERISA completely preempts 

at least one of Plaintiffs’ claims, this Court cannot remand this action.  

IV. CONCLUSION 

For these reasons, IT IS ORDERED that Plaintiffs’ Motion to Remand, (Dkt. 12), is 

DENIED. 

SIGNED on December 10, 2019. 
 

 

 

_____________________________________ 

 ROBERT PITMAN 

UNITED STATES DISTRICT JUDGE 

 

 

                                                           
2 Defendants need only demonstrate that one of Plaintiffs’ stated claims is completely preempted by ERISA, 
as federal question jurisdiction requires only one “substantial federal claim, e.g., one completely preempted by 
ERISA.” Giles, 172 F.3d at 337. So long as the Court has proper removal jurisdiction over one federal claim, 
“it may exercise supplemental jurisdiction over any remaining state law claims.” Id. Thus, the Court need not 
analyze each of Plaintiffs’ state-law claims to determine whether they present an independent legal duty. Id. 
The Court does note that the cases cited by Plaintiffs for the proposition that their Texas Prompt Pay Act 
claim rests on an independent duty precluding removal jurisdiction are inapposite because they involve either 
separate provider agreements or common-law misrepresentation claims, neither of which are present here. See 
Lone Star, 579 F.3d at 532 (holding that claims for underpayment under a separately-negotiated provider 
agreement brought pursuant to the Texas Prompt Pay Act that did not implicate coverage determinations 
were not preempted by ERISA); Kindred Hosps. Ltd. P’ship v. Aetna Life Ins. Co., No. 3:16-CV-3379-D, 2017 
WL 2505001, at *7 (N.D. Tex. June 9, 2017) (holding that plaintiffs’ common-law misrepresentation claim 
based on an insurance company’s pre-admission representations about coverage and claim for breach of an 
independent provider agreement were not completely preempted). 
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