
  
  
Appellants must complete this docketing statement in compliance with NRAP 14(a).  The 
purpose of the docketing statement is to assist the Supreme Court in screening jurisdiction, 
identifying issues on appeal, assessing presumptive assignment to the Court of Appeals under 
NRAP 17, scheduling cases for oral argument and settlement conferences, classifying cases for 
expedited treatment and assignment to the Court of Appeals, and compiling statistical 
information. 
  
          WARNING   
  
This statement must be completed fully, accurately and on time.  NRAP 14(c).  The Supreme 
Court may impose sanctions on counsel or appellant if it appears that the information provided 
is incomplete or inaccurate.  Id. Failure to fill out the statement completely or to file it in a 
timely manner constitutes grounds for the imposition of sanctions, including a fine and/or 
dismissal of the appeal.   
  
A complete list of the documents that must be attached appears as Question 27 on this docketing 
statement.  Failure to attach all required documents will result in the delay of your appeal and 
may result in the imposition of sanctions. 
  
This court has noted that when attorneys do not take seriously their obligations under NRAP 14 
to complete the docketing statement properly and conscientiously, they waste the valuable 
judicial resources of this court, making the imposition of sanctions appropriate.  See KDI Sylvan 
Pools v. Workman, 107 Nev. 340, 344, 810 P.2d 1217, 1220 (1991).  Please use tab dividers to 
separate any attached documents. 

INDICATE FULL CAPTION:

DOCKETING STATEMENT  
     CIVIL APPEALS 

GENERAL INFORMATION 

PLUMBERS LOCAL UNION NO. 519 
PENSION TRUST FUND et al. 
Appellants,  
vs.  
CHARLES W. ERGEN et al.  
Respondents 

No. 81704

Revised December 2015

IN THE SUPREME COURT OF THE STATE OF NEVADA

Electronically Filed
Sep 29 2020 04:44 p.m.
Elizabeth A. Brown
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1. Judicial District Eighth Department 11

County Clark Judge Gonzalez

District Ct. Case No. A-17-763397-B

2. Attorney filing this docketing statement:

Attorney David C. O'Mara, Esq. Telephone 775.323.1321

Firm The O'Mara Law Firm, P.C.

Address 311 E. Liberty Street, Reno, NV 89501 

Client(s) Plumbers Local Union No. 519 Pension Trust Fund, City of Sterling Heights

If this is a joint statement by multiple appellants, add the names and addresses of other counsel and 
the names of their clients on an additional sheet accompanied by a certification that they concur in the 
filing of this statement.

3. Attorney(s) representing respondents(s):

Client(s) Charlie Ergen, DeFranco, Ergen, Goodbarn, Moskowitz, Ortolf, Vogel, Brokaw

Address Ian P. McGinn 
3800 Howard Hughes Pkwy, 17th Floor, Las Vegas, Nevada 89169.  

Firm Kemp Jones & Coulthard, LLP

Telephone 702.385.6000Attorney J. Randall Jones, Mark M. Jones,

Client(s) Charlie Ergen, DeFranco, Ergen, Goodbarn, Moskowitz, Ortolf, Vogel, Brokaw

Address Andrea Rosehill 
3773 Howard Hughes Pkwy, Ste 400 North, Las Vegas, Nevada 89169

Firm Greenberg Traurig, LLP

Telephone 949.451.3800Attorney Mark E. Ferrario, Chris Miltenberger

(List additional counsel on separate sheet if necessary)



4. Nature of disposition below (check all that apply):

Judgment after bench trial

Other disposition (specify):

ModificationOriginal

Divorce Decree:

Review of agency determination

Grant/Denial of declaratory relief

Grant/Denial of injunction

Grant/Denial of NRCP 60(b) relief

Default judgment

Summary judgment

Judgment after jury verdict

Other (specify):

Failure to prosecute

Failure to state a claim

Lack of jurisdiction

Dismissal:

5. Does this appeal raise issues concerning any of the following?

Child Custody

Venue

Termination of parental rights

6. Pending and prior proceedings in this court.  List the case name and docket number
of all appeals or original proceedings presently or previously pending before this court which
are related to this appeal:

None

7. Pending and prior proceedings in other courts.  List the case name, number and
court of all pending and prior proceedings in other courts which are related to this appeal
(e.g., bankruptcy, consolidated or bifurcated proceedings) and their dates of disposition:

None



8. Nature of the action.  Briefly describe the nature of the action and the result below:

This is a shareholder derivative action brought on behalf of nominal defendant Dish 
Network Corporation against certain of its directors for breach of fiduciary duty, corporate 
waste and unjust enrichment.  The action arises out of Defendants' alleged failure to cause 
Dish to comply with the Telephone Consumer Protection Act  ("TCPA") which resulted in 
Dish facing significant liability for TCPA violations.  In response to Plaintiffs' complaint, the 
Dish Board of Directors formed a Special Litigation Committee ("SLC") to determine how 
the Company should respond to Plaintiffs' litigation.  Following an investigation into 
Plaintiffs' claims, the SLC issued a report that concluded Defendants should face no liability 
to Dish for the harm Plaintiffs' allege they caused the Company.  Based on its report, the 
SLC filed a Motion for Summary Judgment Deferring to the SLC's Determination that the 
Claims Should be Dismissed.  Following discovery into the SLC's investigation, Plaintiffs 
opposed the SLC's motion.  An evidentiary hearing was then conducted.  Following the 
hearing, the District Court granted the SLC's motion.  

9. Issues on appeal.  State concisely the principal issue(s) in this appeal (attach separate
sheets as necessary):
���� Whether the District Court erred in applying a preponderance of the evidence standard as ��
opposed to a summary judgment standard to the Special Litigation Committee's Motion for��
Summary Judgment Deferring to the Special Litigation Committee's Determination that the��
Claims Should be Dismissed.
���� Whether the District Court erred in applying the standards set forth in �,�Q���U�H���'�,�6�+��
�1�H�W�Z�R�U�N���'�H�U�L�Y�D�W�L�Y�H���/�L�W�L�J��, 133 Nev. Adv. Rep. 61, 401 P.3d 1081 (Nev. 2017), when it��refused 
to evaluate the good faith and thoroughness of the Special Litigation Committee's ��
investigation.
���� Whether the standard adopted in �,�Q���U�H���'�,�6�+���1�H�W�Z�R�U�N���'�H�U�L�Y�D�W�L�Y�H���/�L�W�L�J��, 133 Nev. Adv.��
Rep. 61, 401 P.3d 1081 (Nev. 2017), as applied by the District Court, should be modified or��
overturned to prevent abuse by self-interested officers and/or directors of Nevada ��
corporations.

10. Pending proceedings in this court raising the same or similar issues.  If you are
aware of any proceedings presently pending before this court which raises the same or
similar issues raised in this appeal, list the case name and docket numbers and identify the
same or similar issue raised:
None



11. Constitutional issues.  If this appeal challenges the constitutionality of a statute, and
the state, any state agency, or any officer or employee thereof is not a party to this appeal,
have you notified the clerk of this court and the attorney general in accordance with NRAP 44
and NRS 30.130?

N/A

No

Yes

If not, explain:

12. Other issues.  Does this appeal involve any of the following issues?

Reversal of well-settled Nevada precedent (identify the case(s))

An issue arising under the United States and/or Nevada Constitutions 

A substantial issue of first impression

An issue of public policy

An issue where en banc consideration is necessary to maintain uniformity of this 
court's decisions

A ballot question

If so, explain: If the District Court correctly applied the standards set forth in In re 
�'�,�6�+���1�H�W�Z�R�U�N���'�H�U�L�Y�D�W�L�Y�H���/�L�W�L�J���� 133 Nev. Adv. Rep. 61, 401 P.3d 1081 
(Nev. 2017), appellants seek a clarification or modification of this 
standard. 
If the District Court correctly applied the standards set forth in �,�Q���U�H��
�'�,�6�+���1�H�W�Z�R�U�N���'�H�U�L�Y�D�W�L�Y�H���/�L�W�L�J��, 133 Nev. Adv. Rep. 61, 401 P.3d 1081 
(Nev. 2017), appellants request that this standard be modified or 
overturned to prevent abuse by self-interested officers and/or directors of 
Nevada corporations.



15. Judicial Disqualification.  Do you intend to file a motion to disqualify or have a
justice recuse him/herself from participation in this appeal?  If so, which Justice?
No

Was it a bench or jury trial? N/A

14. Trial.  If this action proceeded to trial, how many days did the trial last?

This matter is presumptively retained by the Supreme Court under NRAP 17(a)(9).

13. Assignment to the Court of Appeals or retention in the Supreme Court. Briefly
set forth whether the matter is presumptively retained by the Supreme Court or assigned to
the Court of Appeals under NRAP 17, and cite the subparagraph(s) of the Rule under which
the matter falls. If appellant believes that the Supreme Court should retain the case despite
its presumptive assignment to the Court of Appeals, identify the specific issue(s) or circum-
stance(s) that warrant retaining the case, and include an explanation of their importance or
significance:

�1���$



TIMELINESS OF NOTICE OF APPEAL

16. Date of entry of written judgment or order appealed from July 17, 2020

If no written judgment or order was filed in the district court, explain the basis for
seeking appellate review:

17. Date written notice of entry of judgment or order was served July 31, 2020

Was service by:

Delivery

Mail/electronic/fax

18. If the time for filing the notice of appeal was tolled by a post-judgment motion
(NRCP 50(b), 52(b), or 59)

(a) Specify the type of motion, the date and method of service of the motion, and
the date of filing.

NRCP 50(b)

NRCP 52(b)

NRCP 59

Date of filing N/A

Date of filing N/A

Date of filing N/A

NOTE: Motions made pursuant to NRCP 60 or motions for rehearing or reconsideration may toll the
             time for filing a notice of appeal.  See AA Primo Builders v. Washington, 126 Nev. ____, 245  

P.3d 1190 (2010).

(b) Date of entry of written order resolving tolling motion N/A

(c) Date written notice of entry of order resolving tolling motion was servedN/A

Was service by:
Delivery

Mail



19. Date notice of appeal filed August 25, 2020

If more than one party has appealed from the judgment or order, list the date each
notice of appeal was filed and identify by name the party filing the notice of appeal:
N/A

20. Specify statute or rule governing the time limit for filing the notice of appeal,
e.g., NRAP 4(a) or other

NRAP 4(a)

SUBSTANTIVE APPEALABILITY

21. Specify the statute or other authority granting this court jurisdiction to review
the judgment or order appealed from:
(a)

NRAP 3A(b)(1)

NRAP 3A(b)(2)

NRAP 3A(b)(3)

Other (specify)

NRS 38.205

NRS 233B.150

NRS 703.376

(b) Explain how each authority provides a basis for appeal from the judgment or order:
NRAP 3A(b)(1) allows for an appeal to be taken from a final judgment entered in an action
or proceeding commenced in the Court in which the judgment is rendered. On July 17, 2020,
Defendants' Motion for Summary Judgment was granted and on August 3, 2020, judgment
was entered in favor of Defendants and against Plaintiffs on all of Plaintiffs' claims against
Defendants.



22. List all parties involved in the action or consolidated actions in the district court:
(a) Parties:

Appellants: Plumbers Local Union No. 519 Pension Trust Fund, City of Sterling
Heights Police and Fire Retirement System

Respondents: Charles Ergen, DeFranco, Cantey Ergen, Goodbarn, Moskowitz,
Ortolf, Vogel, Brokaw, Howard, Dish Network Corporation, Dish Network Special
Litigation Committee.

(b) If all parties in the district court are not parties to this appeal, explain in detail why
those parties are not involved in this appeal, e.g., formally dismissed, not served, or
other:

N/A

23. Give a brief description (3 to 5 words) of each party's separate claims,
counterclaims, cross-claims, or third-party claims and the date of formal
disposition of each claim.

Breach of fiduciary duty, corporate waste and unjust enrichment  
July 17, 2020 - Summary judgment granted 
August 3, 2020 - Judgment entered

24. Did the judgment or order appealed from adjudicate ALL the claims alleged
below and the rights and liabilities of ALL the parties to the action or consolidated
actions below?

Yes

No

25. If you answered "No" to question 24, complete the following:

(a) Specify the claims remaining pending below:
N/A



(b) Specify the parties remaining below:
N/A

(c) Did the district court certify the judgment or order appealed from as a final judgment
pursuant to NRCP 54(b)?

Yes

No

(d) Did the district court make an express determination, pursuant to NRCP 54(b), that
there is no just reason for delay and an express direction for the entry of judgment?

No

Yes

26. If you answered "No" to any part of question 25, explain the basis for seeking
appellate review ( e.g., order is independently appealable under NRAP 3A(b)):
N/A

27. Attach file-stamped copies of the following documents:
�z The latest-filed complaint, counterclaims, cross-claims, and third-party claims
�z Any tolling motion(s) and order(s) resolving tolling motion(s)
�z Orders of NRCP 41(a) dismissals formally resolving each claim, counterclaims, cross-  

      claims and/or third-party claims asserted in the action or consolidated action below,
      even if not at issue on appeal 
�z Any other order challenged on appeal
�z Notices of entry for each attached order



VERIFICATION

I declare under penalty of perjury that I have read this docketing statement, that 
the information provided in this docketing statement is true and complete to the 
best of my knowledge, information and belief, and that I have attached all required
documents to this docketing statement.

Name of appellant
City of Sterling Heights Police et al

State and county where signed
Washoe County, Nevada

Name of counsel of record
David C. O'Mara

Signature of counsel of record
/s/ David C. O'Mara

Date

CERTIFICATE OF SERVICE

I certify that on the day of , , I served a copy of this

completed docketing statement upon all counsel of record:

By mailing it by first class mail with sufficient postage prepaid to the following 
address(es): (NOTE: If all names and addresses cannot fit below, please list names 
below and attach a separate sheet with the addresses.)

By personally serving it upon him/her; or

,day ofDated this

Signature
/s/ Bryan Snyder

�6�(�(���$�7�7�$�&�+�(�'

�����W�K�� �� �� �6�H�S�W�H�P�E�H�U�� �� ��������

�����W�K���� �� �� �� �6�H�S�W�H�P�E�H�U�� �� ��������



CERTIFICATE OF SERVICE  

I hereby certify that I am an employee of The O’Mara Law Firm, P.C., 311 E. Liberty 

Street, Reno, Nevada 89501, and on this date I served a true and correct copy of the foregoing 

document on all parties to this action electronically, through the Court’s Electronic Filing 

System. 
Kemp Jones & Coulthard, LLP 
J. Randall Jones
Mark M. Jones
Ian P. McGinn
3800 Howard Hughes Pkwy, 17th Floor
Las Vegas, Nevada 89169

Charlie, Ergen, DeFranco, Cantey Ergen, 
Goodbarn, Moskowitz, Ortolf, Vogel, Brokaw, 
Howard 

Sullivan Cromwell, LLP 
Brian T. Fawley  
Maya Krugman 
125 Broad Street  
New York, New York, 10004 

Charlie Ergen, DeFranco, Cantey Ergen, 
Goodbarn, Moskowitz, Ortolf, Vogel, Brokaw, 
Howard 

Greenberg Traurig, LLP 
Mark E. Ferrario,  
Chris Miltenberger,  
Andrea Rosehill 
3773 Howard Hughes Pkwy, Ste 400 North, 
Las Vegas, Nevada 89169 

Dish Network Corporation 

Holland and Hart, LLP 
J. Steven Peek, Robert J. Cassidy
9555 Hillwood Dr., 2nd Floor, Las Vegas,
Nevada 89134

Dish Network Special Litigation Committee 

Conaway Stargatt & Taylor, LLP 
C. Barr Flinn, Emily V. Burton
Rodney Square
1000 North King Street
Wilmington, Delaware, 19801

Dish Network Special Litigation Committee 

Lansford W. Levitt 
4230 Christy Way 
Reno, NV 89519 

SETTLEMENT JUDGE 

DATED: /s/ Bryan Snyder
BRYAN SNYDER

�E�\���8�6���0�D�L�O



2. Attorney filing this docketing statement: 
Attorney: David C. O’Mara, Esq. Telephone: 775.323.1321 
Firm: The O’Mara Law Firm, P.C. 
Address: 311 E. Liberty Street, Reno, Nevada 89501 
Client(s): Plumbers Local Union No. 519 Pension Trust Fund, City of Sterling Heights 
Police and Fire Retirement System 

Additional attorneys for Appellants: 
Attorney: Randall J. Baron, Benny C. Goodman, Erik W. 
Luedeke  

Telephone: 619.231.1058 

Firm: Robbins Geller Rudman & Dowd, LLP 
Address: 655 Broadway Ste 1900, San Diego, California 92101 
Client(s): Plumbers Local Union No. 519 Pension Trust Fund, City of Sterling Heights 
Police and Fire Retirement System 

Additional attorneys for Appellants: 
Attorney: Howard S. Susskind, Esq.  Telephone: 
Firm: The Sugarman & Susskind 
Address: 100 Miracle Mile, ste 300, Coral Gables, Florida, 33134 
Client(s): Plumbers Local Union No. 519 Pension Trust Fund, City of Sterling Heights 
Police and Fire Retirement System 

Additional attorneys for Appellants: 
Attorney: Patrick R. Leverty, Esq.   Telephone: 
Firm: Leverty & Associates Law Chtd 
Address: 832 Willow Street, Reno, Nevada 89502 
Client(s): City of Sterling Heights Police and Fire Retirement System 

Additional attorneys for Appellants: 
Attorney: Brian J. Robbins, Ashley R. Rifkin, Kevin A. 
Seely, Lindsey C. Herzik    

Telephone: 

Firm: Robbins, LLP 
Address: 600 B. Street, Ste 1900, San Diego, California 92101 
Client(s): City of Sterling Heights Police and Fire Retirement System 

Additional attorneys for Appellants: 
Attorney: Thomas C. Michaud, Michael J. Vanoverbke Telephone: 
Firm: Vanoverbke, Michaud & Timmony, P.C. 
Address: 79 Alfred Street, Detroit, Michigan, 89201 



Client(s): City of Sterling Heights Police and Fire Retirement System 

3. Attorneys representing respondents: 
Attorney: J. Randall Jones, Mark M. Jones, Ian P. Mcginn Telephone: 
Firm: Kemp Jones & Coulthard, LLP 
Address: 3800 Howard Hughes Pkwy, 17th Floor, Las Vegas, Nevada 89169. 
Client(s): Ergen, DeFranco, Ergen, Goodbarn, Moskowitz, Ortolf, Vogel, Brokaw, 
Clayton, Howard 

3. Attorneys representing respondents: 
Attorney: Brian T. Fawley, Maya Krugman Telephone: 
Firm: Sullivan Cromwell, LLP 
Address: 125 Broad Street, New York, New York, 10004 
Client(s): Ergen, DeFranco, Ergen, Goodbarn, Moskowitz, Ortolf, Vogel, Brokaw, 
Clayton, Howard 

3. Attorneys representing respondents: 
Attorney: Mark E. Ferrario, Chris Miltenberger, Andrea 
Rosehill 

Telephone: 

Firm: Greenberg Traurig, LLP 
Address: 3773 Howard Hughes Pkwy, Ste 400 North, Las Vegas, Nevada 89169 
Client(s): Dish Network Corporation 

3. Attorneys representing respondents: 
Attorney: J. Steven Peek, Robert J. Cassidy Telephone: 
Firm: Holland and Hart, LLP 
Address: 9555 Hillwood Dr., 2nd Floor, Las Vegas, Nevada 89134 
Client(s): Dish Network Special Litigation Committee 

3. Attorneys representing respondents: 
Attorney: C. Barr Flinn, Emily V. Burton Telephone: 
Firm: Conaway Stargatt & Taylor, LLP 
Address: Rodney Square, 1000 North King Street, Wilmington, Delaware, 19801 
Client(s): Dish Network Special Litigation Committee 



INDEX OF EXHIBITS  

Exh No.   Description  Pages 
     
1  Complaint  29 
     
2  Judgment   3 
     
3  Notice of Entry of Judgment  6 
     
4  Findings of Fact and Conclusions of Law  23 
     
5  Notice of Entry of Findings of Fact and 

Conclusions of law 
 16 

     
     
     
     
     
     

 

  



EXHIBIT 1  

EXHI BIT 1 

Docket 81704   Document 2020-35793



Case Number: A-17-763397-B

Electronically Filed
10/19/2017 2:46 PM
Steven D. Grierson
CLERK OF THE COURT

A-17-763397-B

Department 15



























































EXHIBIT 2 

EXHI BIT 2 

Docket 81704   Document 2020-35793
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�3�/�(�$�6�(�� �7�$�.�(�� �1�2�7�,�&�(�� �W�K�D�W�� �D�� �-�X�G�J�P�H�Q�W�� �Z�D�V�� �H�Q�W�H�U�H�G�� �R�Q�� �W�K�H�� ���U�G�� �G�D�\�� �R�I�� �$�X�J�X�V�W����

���������������$���F�R�S�\���L�V���D�W�W�D�F�K�H�G��������

�'�$�7�(�'���W�K�L�V�����W�K���G�D�\���R�I���$�X�J�X�V�W��������������
��
��
��

�%�\�����V�����5�R�E�H�U�W���-�����&�D�V�V�L�W�\��������������������������������������������������������������������
�-�����6�W�H�S�K�H�Q���3�H�H�N�����(�V�T������������������
�5�R�E�H�U�W���-�����&�D�V�V�L�W�\�����(�V�T������������������
�+�2�/�/�$�1�'���	 ���+�$�5�7���/�/�3��
�����������+�L�O�O�Z�R�R�G���'�U�L�Y�H�������Q�G���)�O�R�R�U��
�/�D�V���9�H�J�D�V�����1�H�Y�D�G�D����������������������
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�5�R�G�Q�H�\���6�T�X�D�U�H���������������1�R�U�W�K���.�L�Q�J���6�W�U�H�H�W��
�:�L�O�P�L�Q�J�W�R�Q�����'�(��������������
��
�$�W�W�R�U�Q�H�\�V���I�R�U���W�K�H���6�S�H�F�L�D�O���/�L�W�L�J�D�W�L�R�Q���&�R�P�P�L�W�W�H�H���R�I��
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�� �,���K�H�U�H�E�\���F�H�U�W�L�I�\���W�K�D�W���R�Q���W�K�H�����W�K���G�D�\���R�I���$�X�J�X�V�W���������������D���W�U�X�H���D�Q�G���F�R�U�U�H�F�W���F�R�S�\���R�I��

�W�K�H���I�R�U�H�J�R�L�Q�J���1�2�7�,�&�(���2�)���(�1�7�5�<���2�)���-�8�'�*�0�(�1�7���Z�D�V���V�H�U�Y�H�G���E�\���W�K�H���I�R�O�O�R�Z�L�Q�J��

�P�H�W�K�R�G���V������
��
�;�� �(�O�H�F�W�U�R�Q�L�F���� �� �E�\�� �V�X�E�P�L�W�W�L�Q�J�� �H�O�H�F�W�U�R�Q�L�F�D�O�O�\�� �I�R�U�� �I�L�O�L�Q�J�� �D�Q�G���R�U�� �V�H�U�Y�L�F�H�� �Z�L�W�K�� �W�K�H�� �(�L�J�K�W�K��
�-�X�G�L�F�L�D�O�� �'�L�V�W�U�L�F�W���&�R�X�U�W�¶�V�� �H���I�L�O�L�Q�J�� �V�\�V�W�H�P�� �D�Q�G�� �V�H�U�Y�H�G�� �R�Q�� �F�R�X�Q�V�H�O�� �H�O�H�F�W�U�R�Q�L�F�D�O�O�\�� �L�Q�� �D�F�F�R�U�G�D�Q�F�H��
�Z�L�W�K���W�K�H���(���V�H�U�Y�L�F�H���O�L�V�W���W�R���W�K�H���I�R�O�O�R�Z�L�Q�J���H�P�D�L�O���D�G�G�U�H�V�V�H�V����
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�'�D�Y�L�G���&�����2�¶�0�D�U�D�����(�V�T������
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���������(�D�V�W���/�L�E�H�U�W�\���6�W�U�H�H�W��
�5�H�Q�R�����1�9��������������
��
�7�U�D�Y�L�V���(�����'�R�Z�Q�V�����,�,�,�����(�V�T����
�%�H�Q�Q�\���&�����*�R�R�G�P�D�Q���,�,�,�����(�V�T����
�(�U�L�N���:�����/�X�H�G�H�N�H�����(�V�T����
�7�L�P�R�W�K�\���=�����/�D�F�R�P�E�����(�V�T����
�5�2�%�%�,�1�6���* �(�/�/�(�5���5�8�'�0�$�1���	 ���' �2�:�' �����/�/�3��
���������:�H�V�W���%�U�R�D�G�Z�D�\�����6�X�L�W�H������������
�6�D�Q���'�L�H�J�R�����&�$������������������������
��
�+�R�Z�D�U�G���6�����6�X�V�V�N�L�Q�G�����(�V�T����
�6�8�*�$�5�0�$�1���	 ���6�8�6�6�.�,�1�'��
���������0�L�U�D�F�O�H���0�L�O�H�����6�X�L�W�H����������
�&�R�U�D�O���*�D�E�O�H�V�����)�/��������������
��
�$�W�W�R�U�Q�H�\�V�� �I�R�U�� �3�O�D�L�Q�W�L�I�I�� �3�O�X�P�E�H�U�V�� �/�R�F�D�O�� �8�Q�L�R�Q��
�1�R�������������3�H�Q�V�L�R�Q���7�U�X�V�W���)�X�Q�G��
��
��

�0�D�U�N���(�����)�H�U�U�D�U�L�R�����(�V�T����
�&�K�U�L�V���0�L�O�W�H�Q�E�H�U�J�H�U�����(�V�T����
�* �5�(�(�1�%�(�5�*���7�5�$�8�5�,�*���/�/�3��
�������������*�U�L�I�I�L�W�K���3�H�D�N���'�U�L�Y�H�����6�W�H����������
�/�D�V���9�H�J�D�V�����1�9��������������
�$�W�W�R�U�Q�H�\�V�� �I�R�U�� �1�R�P�L�Q�D�O�� �'�H�I�H�Q�G�D�Q�W�V�� �'�,�6�+��
�1�H�W�Z�R�U�N���&�R�U�S�R�U�D�W�L�R�Q����
��
�-�����5�D�Q�G�D�O�O���-�R�Q�H�V�����(�V�T����
�. �(�0�3�����-�2�1�(�6���	 ���&�2�8�/�7�+�$�5�'�����/�/�3��
�����������+�R�Z�D�U�G���+�X�J�K�H�V���3�N�Z�\���������W�K���)�O�R�R�U��
�/�D�V���9�H�J�D�V�����1�9��������������
��
�%�U�L�D�Q���7�����)�U�D�Z�O�H�\�����(�V�T������
�0�D�\�D���.�U�X�J�P�D�Q�����(�V�T������
�6�8�/�/�,�9�$�1���	 ���&�5�2�0�:�(�/�/�� �/�/�3��
���������%�U�R�D�G���6�W�U�H�H�W��
�1�H�Z���<�R�U�N�����1�<��������������
��
�$�W�W�R�U�Q�H�\�V���I�R�U���'�H�I�H�Q�G�D�Q�W�V��
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�� �� �� �� �� �� �%�\�����B�B�B���V�����9�D�O�H�U�L�H���/�D�U�V�H�Q�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B��
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�5�R�E�H�U�W���-�����&�D�V�V�L�W�\�����(�V�T������������������
�+�2�/�/�$�1�'���	 ���+�$�5�7���/�/�3��
�����������+�L�O�O�Z�R�R�G���'�U�L�Y�H�������Q�G���)�O�R�R�U��
�/�D�V���9�H�J�D�V�����1�H�Y�D�G�D��������������
�7�H�O����������������������������������
�)�D�[����������������������������������
�V�S�H�H�N�#�K�R�O�O�D�Q�G�K�D�U�W���F�R�P��
�E�F�D�V�V�L�W�\�#�K�R�O�O�D�Q�G�K�D�U�W���F�R�P��

�&�����%�D�U�U���)�O�L�Q�Q�����$�G�P�L�W�W�H�G���S�U�R���K�D�F���Y�L�F�H����
�(�P�L�O�\���9�����%�X�U�W�R�Q�����$�G�P�L�W�W�H�G���S�U�R���K�D�F���Y�L�F�H����
�<�2�8�1�*���&�2�1�$�:�$�<���6�7�$�5�*�$�7�7���	 ���7�$�<�/�2�5�����/�/�3��
�5�R�G�Q�H�\���6�T�X�D�U�H���������������1�R�U�W�K���.�L�Q�J���6�W�U�H�H�W������
�:�L�O�P�L�Q�J�W�R�Q�����'�(��������������
�7�H�O����������������������������������
�)�D�[����������������������������������

�$�W�W�R�U�Q�H�\�V���I�R�U���6�S�H�F�L�D�O���/�L�W�L�J�D�W�L�R�Q���&�R�P�P�L�W�W�H�H���R�I��
�1�R�P�L�Q�D�O���'�H�I�H�Q�G�D�Q�W���'�,�6�+���1�H�W�Z�R�U�N��
�&�R�U�S�R�U�D�W�L�R�Q��
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�'�,�6�7�5�,�&�7���&�2�8�5�7��

�&�/�$�5�.���&�2�8�1�7�<�����1�(�9�$�'�$��

��
�3�/�8�0�%�(�5�6���/�2�&�$�/���8�1�,�2�1���1�2������������
�3�(�1�6�,�2�1���7�5�8�6�7���)�8�1�'���D�Q�G���&�,�7�<���2�)��
�6�7�(�5�/�,�1�*���+�(�,�*�+�7�6���3�2�/�,�&�(���$�1�'���)�,�5�(��
�5�(�7�,�5�(�0�(�1�7���6�<�6�7�(�0�����G�H�U�L�Y�D�W�L�Y�H�O�\���R�Q��
�E�H�K�D�O�I���R�I���Q�R�P�L�Q�D�O���G�H�I�H�Q�G�D�Q�W���'�,�6�+��
�1�(�7�:�2�5�.���&�2�5�3�2�5�$�7�,�2�1����
��
�3�O�D�L�Q�W�L�I�I�V������
��
�Y����
��
�&�+�$�5�/�(�6���:�����(�5�*�(�1�����-�$�0�(�6��
�'�(�)�5�$�1�&�2�����&�$�1�7�(�<���0�����(�5�*�(�1����
�6�7�(�9�(�1���5�����*�2�2�'�%�$�5�1�����'�$�9�,�'��
�0�2�6�.�2�:�,�7�=�����7�2�0���$�����2�5�7�2�/�)�����&�$�5�/��
�(�����9�2�*�(�/�����*�(�2�5�*�(���5�����%�5�2�.�$�:����
�-�2�6�(�3�+���3�����&�/�$�<�7�2�1�����D�Q�G���*�$�5�<���6����
�+�2�:�$�5�'����
�'�H�I�H�Q�G�D�Q�W�V����

��

�&�$�6�(���1�2���������$�����������������������%��

�'�(�3�7�����1�2���������;�,��

��

�-�8�'�*�0�(�1�7��

��

�'�,�6�+�� �1�(�7�:�2�5�.�� �&�2�5�3�2�5�$�7�,�2�1���� �D��
�1�H�Y�D�G�D���F�R�U�S�R�U�D�W�L�R�Q����

�1�R�P�L�Q�D�O���'�H�I�H�Q�G�D�Q�W����

��

�2�Q���'�H�F�H�P�E�H�U�����������������������W�K�H���6�S�H�F�L�D�O���/�L�W�L�J�D�W�L�R�Q���&�R�P�P�L�W�W�H�H�����W�K�H���³�6�/�&�´�����R�I���'�,�6�+���1�H�W�Z�R�U�N��

�&�R�U�S�R�U�D�W�L�R�Q�� ���'�,�6�+�´���� �I�L�O�H�G�� �D�� �0�R�W�L�R�Q�� �I�R�U�� �6�X�P�P�D�U�\�� �-�X�G�J�P�H�Q�W�� �'�H�I�H�U�U�L�Q�J�� �W�R�� �W�K�H�� �6�/�&�¶�V��
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�6�/�&�¶�V�� �P�R�W�L�R�Q�� �W�R�� �D�O�O�R�Z�� �3�O�D�L�Q�W�L�I�I�V�� �W�R�� �F�R�Q�G�X�F�W�� �G�L�V�F�R�Y�H�U�\���� �� �3�X�U�V�X�D�Q�W�� �W�R�� �D�� �6�W�L�S�X�O�D�W�L�R�Q�� �D�Q�G�� �2�U�G�H�U��

�5�H�J�D�U�G�L�Q�J���'�L�V�F�R�Y�H�U�\���&�R�Q�F�H�U�Q�L�Q�J���W�K�H���6�/�&���D�Q�G���,�W�V���,�Q�Y�H�V�W�L�J�D�W�L�R�Q�����3�O�D�L�Q�W�L�I�I�V���V�R�X�J�K�W���D�Q�G���R�E�W�D�L�Q�H�G��

�F�H�U�W�D�L�Q���G�L�V�F�R�Y�H�U�\���U�H�J�D�U�G�L�Q�J���W�K�H���6�/�&���D�Q�G���L�W�V���L�Q�Y�H�V�W�L�J�D�W�L�R�Q�������2�Q���-�D�Q�X�D�U�\�����������������������W�K�H���S�D�U�W�L�H�V���I�L�O�H�G��

�D���-�R�L�Q�W���0�R�W�L�R�Q���I�R�U���(�Y�L�G�H�Q�W�L�D�U�\���+�H�D�U�L�Q�J���R�Q���W�K�H���6�/�&�¶�V���0�R�W�L�R�Q���W�R���'�H�I�H�U���S�X�U�V�X�D�Q�W���W�R���,�Q���U�H���'�,�6�+��

�1�H�W�Z�R�U�N���'�H�U�L�Y�D�W�L�Y�H���/�L�W�L�J�D�W�L�R�Q�������������1�H�Y�����������������������3�����G���������������������������Z�K�L�F�K���W�K�H���&�R�X�U�W���J�U�D�Q�W�H�G���L�Q��

�D�Q���2�U�G�H�U���G�D�W�H�G���)�H�E�U�X�D�U�\�������������������������2�Q���-�D�Q�X�D�U�\�����������������������3�O�D�L�Q�W�L�I�I�V���I�L�O�H�G���D�Q���2�S�S�R�V�L�W�L�R�Q���W�R���W�K�H��

�0�R�W�L�R�Q���W�R���'�H�I�H�U�����D�Q�G���W�K�H���6�/�&���I�L�O�H�G���D���5�H�S�O�\���L�Q���6�X�S�S�R�U�W���R�I���W�K�H���0�R�W�L�R�Q���W�R���'�H�I�H�U���R�Q���$�S�U�L�O������������������������

�7�K�H���&�R�X�U�W�����Q�R�W���K�D�Y�L�Q�J���U�X�O�H�G���R�Q���V�X�P�P�D�U�\���M�X�G�J�P�H�Q�W�����E�X�W���L�Q�V�W�H�D�G���K�D�Y�L�Q�J���F�R�Q�G�X�F�W�H�G���D�Q���H�Y�L�G�H�Q�W�L�D�U�\��

�K�H�D�U�L�Q�J���R�Q���-�X�O�\�������D�Q�G�������������������S�X�U�V�X�D�Q�W���W�R���,�Q���U�H���'�,�6�+���1�H�W�Z�R�U�N���'�H�U�L�Y�D�W�L�Y�H���/�L�W�L�J�D�W�L�R�Q�������������1�H�Y����

�������������������3�����G���������������������������D�V���M�R�L�Q�W�O�\���U�H�T�X�H�V�W�H�G���E�\���W�K�H���S�D�U�W�L�H�V���L�Q���W�K�H���-�R�L�Q�W���0�R�W�L�R�Q���I�R�U���(�Y�L�G�H�Q�W�L�D�U�\��

�+�H�D�U�L�Q�J�����K�D�Y�L�Q�J���H�Q�W�H�U�H�G���)�L�Q�G�L�Q�J�V���R�I���)�D�F�W���D�Q�G���&�R�Q�F�O�X�V�L�R�Q�V���R�I���/�D�Z���I�L�O�H�G���R�Q���-�X�O�\�����������������������D�Q�G��

�J�R�R�G���F�D�X�V�H���D�S�S�H�D�U�L�Q�J����

�,�7�� �,�6�� �+�(�5�(�%�<�� �2�5�'�(�5�(�'���� �$�'�-�8�'�*�(�'�� �$�1�'�� �'�(�&�5�(�(�'���W�K�D�W�� �-�8�'�*�0�(�1�7���R�I��

�G�L�V�P�L�V�V�D�O���Z�L�W�K���S�U�H�M�X�G�L�F�H���R�I���3�O�D�L�Q�W�L�I�I�V�¶���9�H�U�L�I�L�H�G���&�R�Q�V�R�O�L�G�D�W�H�G���6�K�D�U�H�K�R�O�G�H�U���'�H�U�L�Y�D�W�L�Y�H���&�R�P�S�O�D�L�Q�W��

�I�R�U���%�U�H�D�F�K���R�I���)�L�G�X�F�L�D�U�\���'�X�W�L�H�V���R�I�� �/�R�\�D�O�W�\���D�Q�G���*�R�R�G���)�D�L�W�K�����*�U�R�V�V���0�L�V�P�D�Q�D�J�H�P�H�Q�W�����$�E�X�V�H���R�I��

�&�R�Q�W�U�R�O���� �&�R�U�S�R�U�D�W�H�� �:�D�V�W�H�� �D�Q�G�� �8�Q�M�X�V�W�� �(�Q�U�L�F�K�P�H�Q�W�� �L�V�� �H�Q�W�H�U�H�G�� �L�Q�� �I�D�Y�R�U�� �R�I�� �'�H�I�H�Q�G�D�Q�W�V�� �D�Q�G�� �W�K�H��

�6�/�&���R�Q���E�H�K�D�O�I���R�I���Q�R�P�L�Q�D�O���G�H�I�H�Q�G�D�Q�W���'�,�6�+�����D�Q�G���D�J�D�L�Q�V�W���3�O�D�L�Q�W�L�I�I�V����

�,�7���,�6���6�2���2�5�'�(�5�(�'���W�K�L�V���B�B�B�B���G�D�\���R�I���B�B�B�B�B�B�B�B�B�B�B�B�B�B��������������
��
��

�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B��
�'�,�6�7�5�,�&�7���&�2�8�5�7���-�8�'�*�(��

�5�H�V�S�H�F�W�I�X�O�O�\���V�X�E�P�L�W�W�H�G���E�\����
��
��
�B���V�����5�R�E�H�U�W���-�����&�D�V�V�L�W�\�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B��
�-�����6�W�H�S�K�H�Q���3�H�H�N�����(�V�T������������������
�5�R�E�H�U�W���-�����&�D�V�V�L�W�\�����(�V�T������������������
�+�2�/�/�$�1�'���	 ���+�$�5�7���/�/�3��
�����������+�L�O�O�Z�R�R�G���'�U�L�Y�H�������Q�G���)�O�R�R�U��
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Case Number: A-17-763397-B

Electronically Filed
7/17/2020 4:27 AM
Steven D. Grierson
CLERK OF THE COURT

1 

2 

3 

4 

FFCL 

DISTRICT COURT 

CLARK COUNTY, NEV ADA 

PLUMBERS LOCAL UNION NO. 519 
5 PENSION TRUST FUND, Derivatively on 

Behalf of DISH NETWORK 
6 CORPORATION, Case No.: A-17-763397-B 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Plaintiff, 

vs. 

CHARLES W. ERGEN, et al., 

Defendants, 

-and-

DISH NETWORK CORPORATION, a 
Nevada corporation, 
Nominal Defendant 

Dept.: XI 

FINDINGS OF FACT AND CONCLUSIONS OF LAW 

This matter having come on for an evidentiary hearing on the Motion for Summary 

Judgment Deferring to the Special Litigation Committee's Determination that the Claims Should 

be Dismissed filed December 20, 2018 ("Motion to Defer") 1 before the Honorable Elizabeth 

Gonzalez on July 6 and 7, 2020; Plaintiffs Plumbers Local Union No. 519 Pension Trust Fund and 

City of Sterling Heights Police and Fire Retirement System appeared by and through their counsel 

of record, Randall J. Baron, Benny C. Goodman III, and Erik W. Luedeke of Robbins Geller 

Rudman & Dowd LLP, and David C. O'Mara of The O'Mara Law Firm, P.C.; the Special 

Litigation Committee appeared by and through their counsel of record, J. Stephen Peek and Robert 

J. Cassity of Holland & Hart LLP, and C. Barr Flinn and Emily V. Burton of Young Conaway 

1 The Court scheduled an evidentiary hearing on the Motion to Defer at the joint request of the parties in 
conformance with the requirements of an evidentiary hearing set forth in Dish 1, 133 Nev. 438 (2017). (Case No. 
A686775) To avoid confusion, this case, A 763397, is Dish 2 and A 797799 is Dish 3. 
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26 

27 

28 

Stargatt & Taylor, LLP; the Director Defendants appeared by and through their counsel of record 

Ian P. McGinn of the law firm of Kemp Jones; the Court having read and considered the pleadings 

filed by the parties; having reviewed the evidence admitted during the hearing; having heard and 

carefully considered the testimony of the witnesses called to testify and weighing their credibility; 

having considered the oral and written arguments of counsel, and with the intent of rendering a 

decision on only the Motion to Defer pending before the Court; the Court makes the following 

findings of fact and conclusions of law: 

PROCEDURAL POSTURE 

1. On October 19, 2017, Plumbers Local Union No. 519 Pension Trust Fund filed 

this shareholder derivative action.2 

2. On November 13, 2017, Plaintiff City of Sterling Heights Police and Fire 

Retirement System filed a second derivative action in this Court seeking to assert similar claims 

on behalf of DISH. Those complaints were consolidated into the present action. 

3. On January 12, 2018, Plaintiffs filed their operative consolidated complaint, 

alleging, among other things, that DISH's directors breached their legal obligations to conduct 

DISH's business in accordance with the TCPA after promising to do so under the terms of the 

2009 AVC. 

2 Plaintiffs Plumbers Local Union No. 519 Pension Trust Fund and City of Sterling Heights Police and Fire 
Retirement System ("Plaintiffs") asserts claims, derivatively on behalf of DISH Network Corporation ("DISH" or the 
"Company") against Charles Ergen, James Defranco, Cantey Ergen, Steven Goodbam, David Moskowitz, Tom 
Ortolf, Carl Vogel, George Brokaw, and Gary Howard (collectively "Defendants"), each of whom was or is a 
director of DISH. Plaintiffs assert that the Defendants "did nothing to ensure DISH's compliance with the TCPA or 
the Compliance Agreement" and thereby knowingly and intentionally caused DISH to commit the violations of 
telemarketing Jaws found by Krakauer v. DISH Network LLC, No. 14-cv-333, 2017 WL 2242952 (M.D.N.C. May 
22, 2017) ("Krakauer") and United States v. DISH NetworkLLC, 256 F. Supp. 3d 810 (C.D. Ill. 2017) ("US. v. 
DISH' and, together with Krakauer, the "DNC Actions"). Plaintiffs would have DISH seek a money judgment 
against the Defendants under NRS 78.138(7)(b )(2) to make DISH whole for most of the roughly $340 million in 
damages awarded against DISH in the DNC Actions. 

2 
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4. The Complaint asserts that the Defendants "abandoned and abdicated their 

responsibilities and fiduciary duties" to cause DISH to comply with the DNC Laws, in connection 

with third-party Retailers' calls made on DISH's behalf. (Compl. ,-i 70.) Plaintiffs would have 

DISH sue the Defendants to recover from them for most of the judgments entered against DISH 

in US. v. DISH and Krakauer. Plaintiffs claimed standing to derivatively assert these claims 

belonging to DISH because Plaintiffs named as Defendants eight of the then ten members of the 

Board of Directors of DISH ("DISH Board"). 

5. On February 26, 2018, Defendants moved to dismiss the Complaint for failure to 

state a claim. DISH, separately, moved to dismiss for failure to adequately plead demand futility. 

In the alternative, DISH asked that this action be stayed "pending final resolution" of the DNC 

Actions. 

6. While the motions to dismiss were pending, the DISH Board, on April 11, 2018, 

15 unanimously resolved by written consent ("Unanimous Written Consent") to form a special 

16 litigation committee ("SLC") of the DISH Board to assume control of the claims of DISH 

17 asserted in this action on DISH's behalf. 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

7. The SLC is composed of Charles Lillis, a non-party and now former director of 

DISH; George Brokaw, a director of DISH who is named as a Defendant in this action; and 

Anthony Federico, a director on the board of EchoStar Corporation ("EchoStar"), a non-party 

affiliate of DISH. 

8. The Unanimous Written Consent fully delegated all rights and powers of the DISH 

Board with respect to the claims asserted in this action to the SLC. It provided: 

[T]he Board of Directors hereby delegates to the Special Litigation Committee the power 
and authority of the Board of Directors to: (1) review, investigate and evaluate the claims 
asserted in the Derivative Litigation; (2) file any and all pleadings and other papers on 
behalf of the Corporation that the Special Litigation Committee finds necessary or 
advisable in connection therewith; (3) determine whether it is in the best interests of the 
Corporation and/or to what extent it is advisable for the Corporation to pursue any or all 

3 
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of the claims asserted in the Derivative Litigation, taking into consideration all relevant 
factors as determined by the Special Litigation Committee; ( 4) prosecute or dismiss on 
behalf of the Corporation any claims that were or could have been asserted in the 
Derivative Litigation; and (5) direct the Corporation to formulate and file any and all 
pleadings and other papers on behalf of the Corporation and the Special Litigation 
Committee finds necessary or advisable in connection therewith, including, without 
limitation, the filing of other litigation and counterclaims or cross-complaints, or motions 
to dismiss or stay the proceedings if the Special Litigation Committee determines that 
such action is advisable and in the best interests of the Corporation. 

9. The Unanimous Written Consent provided the SLC with broad authority to 

investigate all matters related to this action: 

(1) the officers of the Corporation are hereby authorized and directed to provide to the 
Special Litigation Committee, each Committee Member and any of their advisors, agents, 
counsel and designees, such information and materials, including without limitation, the 
books and records of the Corporation and any documents, reports or studies pertaining to 
the Derivative Litigation as may be useful or helpful in the discharge of the Special 
Litigation Committee's duties or as may be determined by the Special Litigation 
Committee; (2) the Special Litigation Committee is authorized and empowered to meet 
with both present and past members of the Board of Directors who are not members of the 
Special Litigation Committee and/or with both present and past officers of the 
Corporation to gather information from such directors and/or officers pertaining to the 
Derivative Litigation as may be useful or helpful in the discharge of the Special Litigation 
Committee's duties or as may be determined by the Special Litigation Committee, or any 
member thereof, to be appropriate or advisable in connection with the discharge of the 
duties of the Special Litigation Committee[.] 

10. The SLC retained Holland & Hart, LLP and Young Conaway Stargatt & Taylor, 

19 LLP as its independent counsel. 

20 

21 

22 

23 

24 

25 

26 

11. On April 24, 2018, the SLC filed a Motion for Stay Pending Investigation of the 

Special Litigation Committee of DISH Network Corporation ("Motion to Stay") to permit it to 

conduct an investigation of "the allegations asserted by Plaintiffs Plumbers Local Union No. 519 

Pension Trust Fund and City of Sterling Heights Police and Fire Retirement System in their 

Complaint in this action." 

12. The Court stayed this action for six months to permit the SLC to conduct its 

27 investigation. 

28 
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13. On December 19, 2018, the SLC filed its Motion for Summary Judgment 

Deferring to the Special Litigation Committee's Determination That the Claims Should Be 

Dismissed ("Motion to Defer"). Although the Motion to Defer asserted that there was no genuine 

issue of material fact, such that this Court should rule in the SLC's favor based upon the summary 

judgment standard, this Court does not rule on the Motion to Defer on that basis, but rather on the 

basis of factual determinations made upon the record presented at the evidentiary hearing under a 

preponderance of the evidence standard. 3 

14. 

the SLC. 

From January 14, 2019 through July 31, 2019, Plaintiffs took discovery related to 

15. On January 10, 2020, the parties filed a Joint Motion for Evidentiary Hearing on 

the SLC's Motion to Defer, seeking to schedule an evidentiary hearing in accordance with Dish 1. 

16. On July 6 and 7, 2020, consistent with the Nevada Supreme Court's direction in 

15 Dish 1, this Court held the evidentiary hearing on the Motion to Defer. 

16 FINDINGS OF FACT 

17 

18 

19 

20 

21 

22 

23 

24 

25 

17. DISH is a Nevada corporation in good standing. 

18. Charles Ergen, Cantey Ergen (together the "Ergens") and James Defranco 

founded DISH in 1980. In 1995, DISH became publicly traded on the NASDAQ. The Ergens 

beneficially hold 48% of DISH's Class A common stock, 85.8% ofDISH's Class B common 

stock and 78.4% of its voting power. Report of the Special Litigation Committee of DISH 

Network Corporation, dated Nov. 7, 2018 ("SLC Report", admitted Ex.4 102) at Ex. 52 at 9-10. 

Defranco holds roughly 2.1 % ofDISH's Class A common stock. Ex. 102 at Ex. 44 at 9-10. The 

26 3 If the evidence presented at the evidentiary hearing were evaluated under a summary judgment standard a different 
result would be reached. 

27 

28 
4 All "Ex._" references refer to the exhibits admitted during the evidentiary hearing. 

5 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

other Defendants are each stockholders of DISH, each holding less than 1 % ofDISH's Class A 

common stock. 

19. DISH is a company focused on connectivity. Through its subsidiaries, DISH 

provides television entertainment and technology to customers with its satellite DISH TV and 

streaming Sling TV services. During the time period addressed by Plaintiffs' Complaint (the 

"Relevant Time Period"), DISH used a variety of marketing channels, including telemarketing, to 

market DISH TV and Sling TV services. DISH also authorized third-party businesses, which it 

referred to as "Retailers," to market and sell DISH's services to businesses and consumers in 

exchange for commissions. Some of those Retailers used telemarketing. 

20. Companies that engage in telemarketing are subject to multiple state and federal 

laws, including the Telephone Consumer Protection Act, 47 U.S.C.A. § 227 ("TCPA") and the 

Telemarketing Sales Rule, 16 C.F .R. § 310 ("TSR" together with the TCP A, collectively the 

"DNC Laws"). The TSR is enforceable by the Federal Trade Commission ("FTC"). 15 U.S.C.A. 

§ 6102(a)(l). The TCPA gives both State Attorneys General and individual consumers standing 

to pursue claims for violations. 47 U.S.C.A. § 227 (b)(3), (c)(5), (g) (2018). Both of these DNC5 

Laws impose per-call fines or damages on companies for telemarketing activities found to be in 

violation above and beyond specified "safe harbors." 

21. In 2009, DISH entered into an Assurance of Voluntary Compliance ("2009 AVC") 

with 46 states' Attorneys General, including Nevada's Attorney General, to resolve disputes 

between DISH and the 46 states regarding DISH's consumer protection obligations, including 

with respect to its telemarketing. See Ex. 2, at 3-4, 8. 

22. Under the 2009 AVC, DISH paid $5,991,000 to the Attorneys General. (Ex. 2 at§ 

6.1.) The 2009 A VC fully resolved, among other things, all DNC Law violations asserted against 

5 The abbreviation DNC stands for do not call. 
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DISH by the 46 states that participated in the 2009 A VC. Through the 2009 A VC, DISH also 

undertook obligations for specified monitoring and oversight of Retailers who telemarketed 

DISH's products, but explicitly reserved its position that the Retailers were independent 

contractors rather than DISH's agents. (Id. § 1.14.) No party to the 2009 A VC has alleged that 

the agreement has been breached in connection with DNC issues. 

23. In 2009, Defendants James Defranco, Charles W. Ergen, Cantey M. Ergen, Joseph 

8 P. Clayton, David K. Moskowitz, Tom A. Ortolf and Carl E. Vogel ("Managing Director 

9 Defendants") were briefed on the terms of the 2009 AVC. Ex. 102 at 212-13. 
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24. Between 2007 and 2014, several consumers, the federal government and the four 

states that declined to join the 2009 A VC brought lawsuits against DISH, seeking to hold DISH 

liable for violations of the DNC Laws based on calls made by Retailers purporting to sell DISH 

pay-tv services. 

25. The first two of those lawsuits to reach resolution - Charvat v. EchoStar Satellite, 

LLC, 676 F. Supp. 2d 668 (S.D. Ohio 2009) ("Charvat") and Zhu v. DISH Network, LLC, 808 F. 

Supp. 2d 815 (E.D. Va. 2011) ("Zhu")-were resolved in DISH's favor. 

26. Although DISH settled with 46 state attorneys general through the 2009 A VC, the 

other four state Attorneys General and the federal government, through the FTC, continued 

pursuit of claims that DISH was regularly violating the TCP A. This action was litigated in the 

U.S. District Court for the Central District of Illinois. 

27. In 2009, the FTC (through the Department of Justice) and the states of California, 

Illinois, North Carolina and Ohio brought US. v. DISH, alleging that DISH had violated the 

TCPA, TSR and state telemarketing laws through telemarketing calls that DISH made directly 

and that six Retailers made on DISH's behalf from 2003 to 2011. Ex. 102 at Ex. 776. See also 
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US. v. DISH, 256 F. Supp. 3d at 936-37. DISH opposed the claims, arguing that the Retailers 

were not DISH's agents and that DISH's calls fell within safe harbors of the DNC Laws. 

28. After a bench trial, the US. v. DISH court concluded that DISH and telemarketers 

under its control had placed approximately 7.6 million calls in violation of the DNC Laws. See, 

e.g., US. v. DISH, 256 F. Supp. 3d at 931-32, 954, 959. The court also found that the Retailers 

had placed over 90 million calls in violation of the DNC Laws and held that DISH was liable for 

these calls because the Retailers placed the calls on DISH's behalf. Id. at 913, 915, 917-18, 919-

20, 930, 943-45, 953-54 (C.D. Ill. 2017). The US. v. DISH court entered a $280 million 

judgment against DISH. Id. at 983. 

29. On April 18, 2014, Thomas Krakauer brought a consumer class action lawsuit 

against DISH for violations of the TCPA and DNC laws because one ofDISH's Retailers, 

Satellite Systems Network ("SSN"), had placed calls to the plaintiff and other class members in a 

manner that violated the TCPA. SSN placed the calls at issue in Krakauer between 2010 and 

2011. DISH opposed the claims in Krakauer, in substantial part by arguing, as it did successfully 

in prior cases with respect to other Retailers' calls, that SSN was not an agent of DISH and that 

DISH could not be held liable for calls made by SSN. Defranco testified on DISH's behalf at 

trial in Krakauer. 

30. On January 19, 2017, the jury in Krakauer found DISH liable for violations of the 

TCPA resulting from, among other violations, over 50,000 calls made between May 2010 and 

August 2011 in violation of the DNC Laws by SSN, and awarded the plaintiff class $400 per 

violation. Ex. 102 at Ex. 88. 

31. The jury found that SSN was DISH's agent and awarded the plaintiff class a total 

of $20,447,600 in damages against DISH. Ex. 102 at Ex. 88 and Ex. 102 at 271-73. 
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32. The U.S. District Court considered Krakauer's request for treble damages. The 

U.S. District Court issued a strongly worded opinion concluding that DISH's conduct met the 

TCPA's knowing and willful standard. Ex. 1., Krakauer, at *10. The Court ordered DISH to pay 

$65.1 million in trebled damages. Ex. 1, Krakauer, at *37. 

33. DISH appealed the decisions in Krakauer and US. v. DISH on May 4, 2018 and 

7 October 6, 2017, respectively. 
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34. On May 30, 2019, the United States Court of Appeals for the Fourth Circuit 

unanimously affirmed the trial verdict and judgment in Krakauer, finding that the Krakauer 

judgment rested on "solid evidence." Krakauer v. Dish Network, L.L.C., 925 F.3d 643 (4th Cir. 

2019). The Fourth Circuit held, in pertinent part: 

The district court also noted the half-hearted way in which Dish responded 
to consumer complaints, finding that the "evidence shows that Dish cared about 
stopping complaints, not about achieving TCP A compliance." ... The court then 
assessed Dish's arguments to the contrary, finding that its refrain that it knew 
nothing of SSN's widespread violations was simply not credible: "Given the tens 
of thousands of violative calls SSN made in a span of just over a year, even a 
cursory investigation or monitoring effort by Dish would have uncovered the 
violations. Under these circumstances, what Dish calls a mistaken belief is 
actually willful ignorance." 

* * * 

The evidence also showed that Dish failed to respond to these concerns in any 
serious way and was profiting handsomely from SSN's sales tactics. It may be 
that Dish believes that its warnings and admonitions should have been given 
greater weight by the jury. Because the jury resolved this question and had 
extensive evidentiary support for its conclusion, it does not matter whether Dish 
now believes its argument to be convincing. Dish had its chance to persuade the 
jury, and it lost. 

* * * 

Dish seems to think that so long as it includes certain language in a contract or 
issues the occasional perfunctory warning to a retailer the court will not look past 
the formalities and examine the actual control exercised by Dish. Moreover, Dish 
failed to recognize that repeated expressions of ignorance as to a widespread 
problem can evince more than simply negligence; they can also be a sign that the 
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violations are known, tolerated, and even encouraged. Trebling is never to be 
done lightly. Given the consequences for a company, a trebled award must rest on 
solid evidence. Here [it] was. 

925 F.3d at 661-63. 

35. On March 26, 2020, the U.S. Court of Appeals for the Seventh Circuit largely 

affirmed the U.S. District Court's decision in US. v. DISH, but vacated the U.S. District Court's 

holding that DISH violated the TSR by substantially assisting one Retailer in making "abandoned 

calls." 954 F.3d 970, 977-78 (7th Cir. 2020). The Seventh Circuit also vacated the damages 

award entered in US. v. DISH and remanded the case to the U.S. District Court to re-calculate 

damages. Id. at 980. 

36. On October 15, 2019, DISH filed a Petition for a Writ of Certiorari of the 

Krakauer opinion with the U.S. Supreme Court, seeking review of a single issue: "The question 

presented is whether a call placed in violation of the Telephone Consumer Protection Act, without 

any allegation or showing of injury - or even that Plaintiffs heard the phone ring - suffices to 

establish concrete injury for purposes of Article III." Ex. 8, at i. On December 16, 2019, the U.S. 

Supreme Court denied DISH's Petition for a Writ of Certiorari. Ex. 9. 

37. The SLC met for the first time on May 9, 2018. Ex. 108 at 00001-00002. In 

addition to the twenty-one interviews discussed below the SLC also met in person or 

telephonically ten times during the course of its investigation. Ex. 108; Ex. 102 at 33. At these 

meetings, the SLC received advice of counsel concerning the duties of the SLC, the legal 

standards relevant to the claims under investigation and Nevada law concerning directors' 

fiduciary duties. Ex. 108 at 00005-00006. The SLC also discussed the information that it had 

gathered, additional topics of interest, and topics on which it would like legal advice. Plaintiffs 

have identified no relevant subject on which the SLC was unadvised. 
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38. The SLC began its investigation by assessing its own independence and the 

independence of its counsel. The SLC concluded that each of its members and the SLC's counsel 

were independent with respect to the matters to be investigated. Plaintiffs have raised no 

challenge to the independence or competence of the SLC's counsel. 

39. On June 1, 2018, the SLC sent its First Set of Documents Requested ("First 

Request") to DISH. Ex. 102 at Ex. 742. After receiving the documents called for in the first 

Request, the SLC sought and received several additional groups of documents from DISH and 

DISH's outside legal counsel to further explore topics suggested through the SLC's document 

review and interviews. The SLC gathered and, through its counsel, reviewed more than 44,000 

documents related to the SLC's investigation. Ex. 102 at 30. The SLC members themselves 

reviewed more than 1,500 documents. Id. 

40. The SLC began by reviewing the Complaint in this action. The SLC requested and 

reviewed foundational documents concerning the DNC Actions, such as the decisions in the DNC 

Actions, including the jury verdict sheet issued in Krakauer, the decision trebling damages issued 

in Krakauer, and the Findings of Fact and Conclusions of Law issued in US. v. DISH, and the 

trial records for the DNC Actions, including the trial exhibits, the exhibits cited in the decisions 

and the transcripts of the trial testimony and depositions. The SLC also reviewed the relevant 

DISH Board-level materials, including Board and Audit Committee meeting minutes and 

handouts, and communications to the full Board concerning DNC issues whether or not 

connected to a Board meeting from January 1, 2003 through December 31, 2013. The SLC 

reviewed internal DISH communications involving the Defendants related to DNC issues, 

including communications of Mr. Ergen, Mr. Defranco and Mr. Moskowitz related to DNC 

issues and the legal advice provided to the DISH Board regarding DNC issues. The SLC also 

reviewed management-level internal communications and documents regarding telemarketing 
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policies and practices and DNC complaints, including both internal and external communications 

relating to DISH's entry into the 2009 AVC and subsequent efforts related to the 2009 AVC. 

41. From DISH's outside regulatory and litigation counsel, the SLC requested and 

received communications between outside counsel and DISH employees and communications 

between the outside counsel and relevant third parties, such as the FTC and states' Attorneys 

General. See Ex. 102 at 30-32. Plaintiffs have not identified any documents relevant to the 

matters at issue in this litigation that the SLC did not gather and consider. 

42. The SLC identified individuals that the SLC believed likely to have information 

relevant to the claims in this action. Between July 16, 2018 and September 21, 2018, the SLC 

conducted twenty-one interviews of this group, including the members of the DISH Board during 

the Relevant Time Period.6 Beyond the DISH Board, the SLC interviewed DISH management, 

including Blake Van Ernst (Vice President of Retail Services) and Amir Ahmed (Senior Vice 

President of Sales). The SLC also interviewed inside and outside counsel who advised DISH on 

these issues, including DISH's former General Counsel Stanton Dodge, DISH's Corporate 

Secretary Brandon Ehrhart, and DISH's other inside counsel responsible for DNC: Jeffrey Blum, 

Lori Kalani and Brett Kitei. The outside counsel interviewed included Lewis Rose and Alysa 

Hutnik of Kelley Drye & Warren LLP (regulatory counsel to DISH)7 and Helen Mac Murray of 

Mac Murray & Shuster LLP (DISH's primary counsel for negotiating the 2009 A VC). The SLC 

interviewed DISH's inside and outside auditors, DISH's Vice President oflnternal Audit, Patrick 

Halbach, and Jason Waldron of KPMG. The SLC interviewed DISH's third-party telemarketing 

6 The only individual affiliated with DISH that the SLC did not interview was Mr. Clayton, a member of the DISH 
Board, who was suffering from serious health issues during the SLC's investigation and who has since passed. 

7 The SLC conducted a joint interview of Lewis Rose and Alysa Hutnik. 
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consultant, Ken Sponsler of PossibleNow, Inc. and a former member of the Retail Sales and 

Services team responsible for DNC compliance, Reji Musso.8 

43. At the conclusion of its investigation, the SLC met and deliberated with respect to 

its conclusions. After reaching high-level determinations, the SLC directed its counsel to draft 

the SLC Report and reviewed multiple drafts of the Report until ultimately approving it in its 

final form. The SLC Report described the process that the SLC undertook with respect to its 

investigation as well as the conclusions that the SLC reached based upon its investigation. The 

SLC Report incorporated 792 exhibits. The SLC filed the SLC Report under seal on November 

27, 2018. 

44. The SLC determined that it would not be in DISH's best interest to pursue the 

claims articulated by Plaintiffs or other claims against the Defendants related to the judgments 

entered against DISH in the DNC Actions. Ex. 102 at 352-53. 

45. The SLC determined that, under NRS 78.138(3)-(7), for DISH to recover damages 

from the Defendants, DISH would need to show that one or more of the Defendants had 

knowingly caused or permitted DISH to violate the DNC Laws in a manner that caused DISH to 

suffer the judgments entered in the DNC Actions. Ex. 102 at 299. 

46. The SLC concluded that Defendants had an objectively reasonable belief that 

DISH and they were complying with the law. The SLC concluded DISH could not prevail on the 

claims against each of the Defendants. See Ex. 102, at 17, 22-23, 96, 149-50, 201-11, 216-22, 

293, and 306. 

47. With respect to the Defendants who were directors of DISH at the time the 

conduct occurred ("Director Defendants"), the SLC determined that they did not knowingly cause 

8 The SLC sought to interview one or more representatives of Plaintiffs; however, Plaintiffs declined to make a 
representative available for an interview by the SLC. 
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or permit DISH to violate the DNC Laws. The SLC concluded that - to the extent that they were 

aware of the situation-the Director Defendants believed that the Retailers were not DISH's 

agents and that DISH was not legally responsible for the Retailers' compliance with the DNC 

Laws. Ex. 102 at 327.:.33_ The SLC observed that this belief was reached following the receipt of 

advice of counsel. The SLC stated that it found no evidence that any Director Defendant 

knowingly caused or permitted DISH to violate the DNC Laws. 

48. The SLC concluded that telemarketing compliance was not an issue considered 

sufficiently material during the Relevant Time Period to be brought to the attention of the full 

DISH Board. The SLC observed that minutes of DISH Board meetings and DISH Board 

materials did not reflect discussion ofDNC compliance until US. v. DISH was filed on March 25, 

2009 and that, prior to the judgment entered in the DNC Actions, claims of the types asserted in 

those actions were generally settled for thousands, not millions, of dollars. The SLC concluded 

that the Director Defendants who were not executives of DISH could not have knowingly caused 

or permitted DISH to violate the DNC Laws through Retailers' telemarketing for the additional 

reason that the non-executive directors had little, if any, awareness of or role in Retailers' DNC 

compliance during the Relevant Time Period. Ex. 102 at 175, 315-17. 

49. The SLC examined whether the oversight systems in place at DISH suggested that 

the DISH Board knowingly or willfully permitted DISH to violate the DNC Laws by knowingly 

failing to monitor serious compliance issues. Ex. 102 at 334-36. The SLC determined that this 

was not the case. The SLC noted that the DISH Board had regular reports from DISH's General 

Counsel, had an audit committee tasked with such oversight and retained both outside and inside 

auditors to monitor DISH's regulatory risk, among other precautions. Ex. 102 at 240-42, 246-56. 

DISH has and then-had a Compliance Department with specific responsibility in respect of TCPA 

compliance (Comp!. ,r 55), which "had weekly meetings with Dish's Legal Department" 

14 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

concerning "all areas of Order Entry Retailer compliance, including telemarketing," and imposed 

"real changes ... in late 2008 and 2009." US. v. DISH, 256 F. Supp. 3d at 852, 987. 

50. As the SLC found that no Defendant knowingly caused or permitted DISH to 

violate the DNC Laws, the SLC concluded that NRS 78.138(7)(b)(l)-(2) would bar DISH from 

recovering damages from the Defendants and that the claims thus lacked merit. 

51. The SLC concluded that it would not be in DISH's best interest to pursue them: 

pursuit of non-meritorious claims would not justify the burdens such litigation would impose on 

DISH, including litigation costs and disruption to DISH's operations and strategic plans 

stemming from the distraction attendant upon suing the majority of the current DISH Board and 

senior executives. See Ex. 102 at 348. 

52. If any findings of fact are properly conclusions of law, they shall be treated as if 

appropriately identified and designated. 

CONCLUSIONS OF LAW 

53. The question before the Court is whether the Court should defer to the SLC's 

recommendation that the claims asserted in this action be dismissed. 

54. In Dish I, the Nevada Supreme Court adopted the Auerbach standard, which sets 

forth the process for judicial deference to a special litigation committee's recommendation 

55. The SLC, as the moving party, is entitled to no presumption and bears the burden 

of proof. Only if a special litigation committee meets its burden are its conclusions protected by 

the business judgment rule. 

56. The SLC members bear the burden of showing the SLC conducted a good faith 

and thorough investigation. 
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57. The SLC must show: (1) "that the areas and subjects to be examined are 

reasonably complete and [(2)] there has been a good-faith pursuit of inquiry into such areas and 

subjects." Dish 1, at 443-444. 

58. If the SLC fails to meet its burden related to the independence, good faith and/or 

thoroughness of the special litigation committee and/or its investigative process or work product, 

then a court cannot defer to a special litigation committee's business judgment and adopt as its 

own the findings of that committee. 

59. The first prong of Dish 1 asks whether the special litigation committee was 

independent. Under this standard, the Court assesses '"whether the [SLC] that would be 

addressing the demand can impartially consider its merits without being influenced by improper 

considerations,' such that it could 'properly exercise[ ] its independent and disinterested business 

judgment[.]"' Id. at 446. 

60. "[T]he independence standard that applies to directors in the demand-futility 

context is equally applicable" here. Id., at 446. However, a special litigation committee is not 

presumed to be independent; rather, this Court must make a determination as to the independence 

of the committee. Id. at 446. 

61. Dish 1 held that a special litigation committee is independent where the committee 

cannot act without the approval of at least one independent member. Id. at 449. 

62. Mr. Lillis has substantial business experience, including serving, at the 

appointment of the Governor of Oregon, as the Chair of the Board of Trustees of the University 

of Oregon, and serving on the boards of Agilera, Inc., Ascent Entertainment Grp., Charter 

Communications, Inc. and various affiliates, Medco Health Solutions, Inc., On Command 

Corporation, SUPERVALU Inc., Time Warner Entertainment Company, L.P., Williams 

Companies, Inc. and Washington Mutual Inc. and affiliated entities. 
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63. Mr. Lillis joined the DISH Board effective November 5, 2013. He satisfies the 

independence requirements for a board member of NASDAQ and the SEC rules and regulations. 

Mr. Lillis has no personal or professional relationship with any Director other than his service on 

the DISH Board. Mr. Lillis resigned from the DISH Board, effective May I, 2020. 

64. There is no evidence that any aspect of Mr. Lillis's service on the DISH Board 

7 compromised Mr. Lillis's independence. Indeed, Mr. Lillis retired from the DISH Board on May 

8 I, 2020. Based upon all evidence presented, including Mr. Lillis's testimony, the Court finds him 

9 to be independent of all Defendants. 
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65. Mr. Lillis is not interested in this action and he is clearly independent.9 

66. Mr. Federico has never served on the DISH Board and had no involvement in any 

of the events at issue. 

67. Mr. Federico joined the board of directors ofEchoStar, a DISH affiliate, in May 

2011 He satisfies the independence requirements for a board member of NASDAQ and the SEC 

rules and regulations. Federico brings to the Echo Star board and to the SLC years of technical 

and managerial experience. Federico spent almost fifty years at the Xerox Corporation, during 

which time he held various product and general management positions, as well as numerous 

engineering, solutions, information management and process re-engineering positions. 

68. 

69. 

Mr. Federico is disinterested in the claims under investigation and is independent. 

Mr. Brokaw joined the DISH Board effective October 7, 2013. He satisfies the 

independence requirements for a board member of NASDAQ and the SEC rules and regulations. 

Mr. Brokaw is an attorney with years of investment banking and board experience. Mr. Brokaw 

has served on the boards of directors of multiple companies, including Alico, Inc., Capital 

9 In Dish J, this Court found Mr. Lillis to be independent. That conclusion remains unchanged after presentation of 
27 the evidence during the evidentiary hearing. 

28 
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Business Credit LLC, Exclusive Resorts, LLC, Ovation LLC, Timberstar Southwest LLC, Value 

Place Holdings LLC and North American Energy Partners Inc. 

70. A strong argument can be made that Mr. Brokaw lacks independence with respect 

to the claims based upon his personal relationship with the Ergens.10 Mr. Brokaw's "ties with the 

Ergens represent the type of improper influences that could inhibit the proper exercise of 

independent business judgment." Id. at 448. 

71. Even though Mr. Brokaw has social relationships with the Ergens, that does not 

undermine the independence of the SLC. Under Nevada law, the SLC had to act by the majority 

approval of its members.11 The SLC could not act without - at minimum - the affirmative 

approval of either Mr. Lillis or Mr. Federico, each of whom is undeniably independent; thus the 

unanimous SLC approval here was independent regardless of Mr. Brokaw's independence. There 

is no evidence that Mr. Brokaw exerted control over the SLC's investigation in a way that might 

neutralize Mr. Lillis's and Mr. Federico's voting control over the SLC. Thus, the independence 

of the SLC ultimately does not depend upon Mr. Brokaw's disinterest or independence. 

72. The Court finds the SLC to be independent. 

10 These personal relationships were detailed in Dish 1 and remain the same. Although Mr. Brokaw is clearly a strong 
personality able to stand his ground, the relationship of Cantey Ergen as godmother to his 12 year old son and the 
continuing social relationship between his wife and Cantey Ergen remain of concern. 

11 See NRS 78.125(1) ("Unless it is otherwise provided in the articles of incorporation, the board of directors may 
designate one or more committees which ... have and may exercise the powers of the board of directors .... "); NRS 
78.315(1) ("[T]he act of directors holding a majority of the voting power of the directors, present at a meeting at 
which a quorum is present, is the act of the board of directors."); Ex. 102 at Ex. 53, Am. and Restated Bylaws of 
DISH Network Corp. § 4.15 (Mar. 28, 2018) ("Committee Rules. Unless the Board of Directors otherwise provides 
and subject to Section 4.1 of these Bylaws, a majority of the entire authorized number of members of such committee 
shall constitute a quorum for the transaction of business, the vote of a majority of the members present at a meeting at 
the time of such vote if a quorum is then present shall be the act of such committee, and in other respects each 
committee shall conduct its business in the same manner as the Board of Directors conducts its business pursuant to 
this Article IV of these Bylaws."); Ex. 102 at Ex. 20, Am. and Restated Bylaws ofEchoStar Communications Corp. 
§ 4.15 (May 8, 2007) (same). 
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73. The second prong of the Dish I standard - that the special litigation committee 

conducted a "good faith, thorough investigation" - concerns "the appropriateness and sufficiency 

of the investigative procedures chosen and pursued by the committee." Id at 443. 

74. "In accordance with the business judgment rule, courts can 'inquir[e] into the 

procedural indicia of whether the directors resorted in good faith to an informed decision making 

process."' Id at 449-50, (quoting Wynn Resorts, Ltd v. Eighth Judicial Dist. Court, 133 Nev. 

369 (2017)). 

75. For this analysis, "[c]ourts look to indicia of the SLC's investigatory 

thoroughness, such as what documents were reviewed and which witnesses interviewed." Id. at 

449-50. 

76. As with any director action protected by the business judgment doctrine, the 

process employed by the special litigation committee must not be so deficient as to constitute bad 

faith: 

[P]roof[] ... that the investigation has been so restricted in scope, so 
shallow in execution, or otherwise so proforma or halfhearted as to 
constitute a pretext or sham, consistent with the principles underlying the 
application of the business judgment doctrine, would raise questions of 
good faith or conceivably fraud which would never be shielded by that 
doctrine. 

Id. at 450. 

77. This analysis does not, however, permit inquiry into the substance of the 

committee's determinations, into the merit of its analysis, or its conclusions: "The inquiry into 

whether the SLC made its determination in good faith and on an informed basis 'focuses on the 

process used by the SLC, rather than the substantive outcome of the process."' Id. at 449-50. A 

"court 'may not under the guise of consideration of such [procedural] factors trespass in the 

domain of business judgment."' Id. at 443. "[T]he substantive aspects of a decision to terminate 

a shareholders' derivative action against defendant corporate directors made by a committee of 
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disinterested directors appointed by the corporation's board of directors are beyond judicial 

inquiry under the business judgment doctrine." Id. As codified in NRS 78.138, the business 

judgment rule in Nevada does not permit inquiry into the reasonableness of the director's 

decision. Wynn Resorts, 133 Nev. at 377. 

78. The evaluation to be made by the Court is whether the SLC's procedures were 

designed to provide an independent, thorough and good faith analysis of the issues raised in the 

Complaint. The issues investigated related to the Retailers' violations of the TPCA and the legal 

responsibility of DISH for supervision or control of those Retailers as well as the efforts to insure 

compliance with the 2009 A VC. 

79. For purposes of the SLC's investigation, the members accepted as fact the findings 

made in the decisions in the DNC Actions. Although damning, these findings do not end the 

inquiry into whether the Defendants are entitled to protection under the business judgment rule12 

or whether a breach of fiduciary duty occurred by the Defendants. 

80. Board members are entitled to rely upon advice of coUflsel in exercising their 

business judgment. 13 The SLC inquired of the attorneys who during the Relevant Time Period 

12 NRS 78.138(3) provides in pertinent part: Except as otherwise provided in subsection 1 ofNRS 78. 139, 
directors and officers, in deciding upon matters of business, are presumed to act in good faith, on an informed basis 
and with a view to the interests of the corporation. A director or officer is not individually liable for damages as a 
result of an act or failure to act in his or her capacity as a director or officer except as described in subsection 7. 
NRS 78.138(7) provides in pertinent part: Except as otherwise provided in NRS 35.230, 90.660, 91.250, 452.200, 
452.270, 668.045 and 694A.030, or unless the articles of incorporation or an amendment thereto, in each case filed 
on or after October 1, 2003, provide for greater individual liability, a director or officer is not individually liable to 
the corporation or its stockholders or creditors for any damages as a result of any act or failure to act in his or her 
capacity as a director or officer unless: 

(a) The presumption established by subsection 3 has been rebutted; and 
(b) It is proven that: 

(I) The director's or officer's act or failure to act constituted a breach of his or her fiduciary duties as a 
director or officer; and 

(2) Such breach involved intentional misconduct, fraud or a knowing violation of law. 

13 NRS 78.138(2) provides in pertinent part: In exercising their respective powers, directors and officers may, and 
are entitled to, rely on information, opinions, reports, books of account or statements, including financial statements 
and other financial data, that are prepared or presented by: 

*** 
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had provided the white paper and advice related to the relationship of the Retailers and oversight 

obligations as part of its investigation and had the opportunity to test, from its perspective, the 

appropriateness of reliance upon that advice. 14 

81. Based upon the evidence presented, including the SLC' s Report, the SLC 

members' testimony, the document requests made, and the minutes of the meetings held by the 

SLC during the course of its investigation, the SLC approached its investigation without any 

prejudgment of the outcome. 

82. The SLC met to plan their investigation, to receive legal advice and to deliberate 

over the evidence they gathered and their conclusions through ten separate meetings. Some of 

these meetings were in person; others were telephonic. 

83. During the SLC's investigation, the SLC, through counsel, reviewed over 44,000 

documents. Ex. 102 at 30. Each SLC member personally reviewed over 1,500 documents. Id. at 

30. The SLC requested, received and reviewed internal DISH Board materials and 

communications and the trial court opinions in the DNC Actions, as well as the underlying 

documents in those actions, such as deposition transcripts, trial testimony and trial exhibits. See 

Ex. 102 at Ex. 742. The SLC members further reviewed hundreds of internal and external DISH 

communications related to DNC compliance and the 2009 A VC, including legal advice received 

by DISH from outside counsel related to DNC issues. See Ex. 102 at 30-32. 

(b) Counsel, public accountants, financial advisers, valuation advisers, investment bankers or other persons as to 
matters reasonably believed to be within the preparer's or presenter's professional or expert competence; or 

*** 
but a director or officer is not entitled to rely on such information, opinions, reports, books of account or statements if 
the director or officer has knowledge concerning the matter in question that would cause reliance thereon to be 
unwarranted. 

14 While prior cases also agreed with the advice apparently given by counsel, it is unclear whether under NRS 
78.138(2) the board members are entitled to rely upon those trial court decisions (i.e. Charvat and Zhu) in exercising 
their judgment. 
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84. The SLC also interviewed twenty-two individuals, including each current Director 

Defendant, DISH's inside counsel, DISH's outside counsel in the DNC Actions, and DISH's 

independent auditor. Ex. 102 at 32, 41-47. Based upon the evidence presented, it is apparent that 

the SLC challenged the interviewees and tested the honesty and veracity of the answers the 

interviewees provided to the SLC. The SLC members each testified as to the thoroughness of 

their investigation. 

85. Although clearly DISH disagrees with the decision in the DNC Actions, the SLC 

accepted the decisions as fact and reviewed those determinations and considered them in reaching 

its conclusion. Nineteen pages of the SLC Report directly address those decisions. Ex. 102 at 

20-23, 265-73, 281-83, 318-24. Under Dish 1, the test of a special litigation committee's good­

faith thoroughness relates to the procedures that the committee followed, its process and the scope 

of its investigation. The procedure used by the SLC in considering these decisions confirms that 

there is no issue with respect to the good-faith thoroughness of its investigation in that regard. 

86. The SLC analyzed the decisions in the DNC Actions. The SLC decided that 

neither decision addressed the questions put before the SLC, which was not whether DISH 

violated a DNC Law, but whether the Board may be liable for such violation. To assess whether 

the SLC's determination conflicted with the DNC Actions would necessarily revisit the substance 

of the SLC's determinations. Dish 1 does not permit that review. 

87. The standard set by the Nevada Supreme Court in Dish 1 governs the SLC's 

Motion to Defer. Based upon the evidence presented at the evidentiary hearing, this Court 

concludes that the SLC is independent and has conducted a good-faith, thorough investigation. 

Therefore, under Dish 1, this Court defers to the business judgment of the SLC and accepts its 

determination that it would not be in the best interest of DISH to litigate these claims. Consistent 
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with Nevada law, this Court will not review the substantive merits of the SLC's determination. 

The SLC's Motion to Defer is granted. 

88. This decision reflects the Court's factual findings based upon weighing the 

evidence and evaluating witness testimony presented at the evidentiary hearing and through 

briefing on the Motion to Defer. 

89. If any conclusions of law are properly findings of fact, they shall be treated as if 

appropriately identified and designated. 

Based upon the foregoing Findings of Fact and Conclusions of Law: 

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that the Motion to Defer 

is granted. 

DATED this 1 ?1h day of July, 2020. 

Certificate of Service 

I hereby certify that on the date filed, a copy of the foregoing Findings of Fact and Conclusions of 

Law was electronically served, pursuant to N.E.F.C.R. Rule 9, to all registered parties in the Eighth 

Judicial District Court Electronic Filing Program. 

�~�~� 
Dan Kutinac 
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Case Number: A-17-763397-B
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Steven D. Grierson
CLERK OF THE COURT
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DISTRICT COURT 

CLARK COUNTY, NEV ADA 

PLUMBERS LOCAL UNION NO. 519 
5 PENSION TRUST FUND, Derivatively on 

Behalf of DISH NETWORK 
6 CORPORATION, Case No.: A-17-763397-B 
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Plaintiff, 

vs. 

CHARLES W. ERGEN, et al., 

Defendants, 

-and-

DISH NETWORK CORPORATION, a 
Nevada corporation, 
Nominal Defendant 

Dept.: XI 

FINDINGS OF FACT AND CONCLUSIONS OF LAW 

This matter having come on for an evidentiary hearing on the Motion for Summary 

Judgment Deferring to the Special Litigation Committee's Determination that the Claims Should 

be Dismissed filed December 20, 2018 ("Motion to Defer") 1 before the Honorable Elizabeth 

Gonzalez on July 6 and 7, 2020; Plaintiffs Plumbers Local Union No. 519 Pension Trust Fund and 

City of Sterling Heights Police and Fire Retirement System appeared by and through their counsel 

of record, Randall J. Baron, Benny C. Goodman III, and Erik W. Luedeke of Robbins Geller 

Rudman & Dowd LLP, and David C. O'Mara of The O'Mara Law Firm, P.C.; the Special 

Litigation Committee appeared by and through their counsel of record, J. Stephen Peek and Robert 

J. Cassity of Holland & Hart LLP, and C. Barr Flinn and Emily V. Burton of Young Conaway 

1 The Court scheduled an evidentiary hearing on the Motion to Defer at the joint request of the parties in 
conformance with the requirements of an evidentiary hearing set forth in Dish 1, 133 Nev. 438 (2017). (Case No. 
A686775) To avoid confusion, this case, A 763397, is Dish 2 and A 797799 is Dish 3. 



2 

3 

4 

5 

6 

7 

8 

9 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Stargatt & Taylor, LLP; the Director Defendants appeared by and through their counsel of record 

Ian P. McGinn of the law firm of Kemp Jones; the Court having read and considered the pleadings 

filed by the parties; having reviewed the evidence admitted during the hearing; having heard and 

carefully considered the testimony of the witnesses called to testify and weighing their credibility; 

having considered the oral and written arguments of counsel, and with the intent of rendering a 

decision on only the Motion to Defer pending before the Court; the Court makes the following 

findings of fact and conclusions of law: 

PROCEDURAL POSTURE 

1. On October 19, 2017, Plumbers Local Union No. 519 Pension Trust Fund filed 

this shareholder derivative action.2 

2. On November 13, 2017, Plaintiff City of Sterling Heights Police and Fire 

Retirement System filed a second derivative action in this Court seeking to assert similar claims 

on behalf of DISH. Those complaints were consolidated into the present action. 

3. On January 12, 2018, Plaintiffs filed their operative consolidated complaint, 

alleging, among other things, that DISH's directors breached their legal obligations to conduct 

DISH's business in accordance with the TCPA after promising to do so under the terms of the 

2009 AVC. 

2 Plaintiffs Plumbers Local Union No. 519 Pension Trust Fund and City of Sterling Heights Police and Fire 
Retirement System ("Plaintiffs") asserts claims, derivatively on behalf of DISH Network Corporation ("DISH" or the 
"Company") against Charles Ergen, James Defranco, Cantey Ergen, Steven Goodbam, David Moskowitz, Tom 
Ortolf, Carl Vogel, George Brokaw, and Gary Howard (collectively "Defendants"), each of whom was or is a 
director of DISH. Plaintiffs assert that the Defendants "did nothing to ensure DISH's compliance with the TCPA or 
the Compliance Agreement" and thereby knowingly and intentionally caused DISH to commit the violations of 
telemarketing Jaws found by Krakauer v. DISH Network LLC, No. 14-cv-333, 2017 WL 2242952 (M.D.N.C. May 
22, 2017) ("Krakauer") and United States v. DISH NetworkLLC, 256 F. Supp. 3d 810 (C.D. Ill. 2017) ("US. v. 
DISH' and, together with Krakauer, the "DNC Actions"). Plaintiffs would have DISH seek a money judgment 
against the Defendants under NRS 78.138(7)(b )(2) to make DISH whole for most of the roughly $340 million in 
damages awarded against DISH in the DNC Actions. 

2 
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4. The Complaint asserts that the Defendants "abandoned and abdicated their 

responsibilities and fiduciary duties" to cause DISH to comply with the DNC Laws, in connection 

with third-party Retailers' calls made on DISH's behalf. (Compl. ,-i 70.) Plaintiffs would have 

DISH sue the Defendants to recover from them for most of the judgments entered against DISH 

in US. v. DISH and Krakauer. Plaintiffs claimed standing to derivatively assert these claims 

belonging to DISH because Plaintiffs named as Defendants eight of the then ten members of the 

Board of Directors of DISH ("DISH Board"). 

5. On February 26, 2018, Defendants moved to dismiss the Complaint for failure to 

state a claim. DISH, separately, moved to dismiss for failure to adequately plead demand futility. 

In the alternative, DISH asked that this action be stayed "pending final resolution" of the DNC 

Actions. 

6. While the motions to dismiss were pending, the DISH Board, on April 11, 2018, 

15 unanimously resolved by written consent ("Unanimous Written Consent") to form a special 

16 litigation committee ("SLC") of the DISH Board to assume control of the claims of DISH 

17 asserted in this action on DISH's behalf. 
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7. The SLC is composed of Charles Lillis, a non-party and now former director of 

DISH; George Brokaw, a director of DISH who is named as a Defendant in this action; and 

Anthony Federico, a director on the board of EchoStar Corporation ("EchoStar"), a non-party 

affiliate of DISH. 

8. The Unanimous Written Consent fully delegated all rights and powers of the DISH 

Board with respect to the claims asserted in this action to the SLC. It provided: 

[T]he Board of Directors hereby delegates to the Special Litigation Committee the power 
and authority of the Board of Directors to: (1) review, investigate and evaluate the claims 
asserted in the Derivative Litigation; (2) file any and all pleadings and other papers on 
behalf of the Corporation that the Special Litigation Committee finds necessary or 
advisable in connection therewith; (3) determine whether it is in the best interests of the 
Corporation and/or to what extent it is advisable for the Corporation to pursue any or all 
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of the claims asserted in the Derivative Litigation, taking into consideration all relevant 
factors as determined by the Special Litigation Committee; ( 4) prosecute or dismiss on 
behalf of the Corporation any claims that were or could have been asserted in the 
Derivative Litigation; and (5) direct the Corporation to formulate and file any and all 
pleadings and other papers on behalf of the Corporation and the Special Litigation 
Committee finds necessary or advisable in connection therewith, including, without 
limitation, the filing of other litigation and counterclaims or cross-complaints, or motions 
to dismiss or stay the proceedings if the Special Litigation Committee determines that 
such action is advisable and in the best interests of the Corporation. 

9. The Unanimous Written Consent provided the SLC with broad authority to 

investigate all matters related to this action: 

(1) the officers of the Corporation are hereby authorized and directed to provide to the 
Special Litigation Committee, each Committee Member and any of their advisors, agents, 
counsel and designees, such information and materials, including without limitation, the 
books and records of the Corporation and any documents, reports or studies pertaining to 
the Derivative Litigation as may be useful or helpful in the discharge of the Special 
Litigation Committee's duties or as may be determined by the Special Litigation 
Committee; (2) the Special Litigation Committee is authorized and empowered to meet 
with both present and past members of the Board of Directors who are not members of the 
Special Litigation Committee and/or with both present and past officers of the 
Corporation to gather information from such directors and/or officers pertaining to the 
Derivative Litigation as may be useful or helpful in the discharge of the Special Litigation 
Committee's duties or as may be determined by the Special Litigation Committee, or any 
member thereof, to be appropriate or advisable in connection with the discharge of the 
duties of the Special Litigation Committee[.] 

10. The SLC retained Holland & Hart, LLP and Young Conaway Stargatt & Taylor, 

19 LLP as its independent counsel. 

20 
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11. On April 24, 2018, the SLC filed a Motion for Stay Pending Investigation of the 

Special Litigation Committee of DISH Network Corporation ("Motion to Stay") to permit it to 

conduct an investigation of "the allegations asserted by Plaintiffs Plumbers Local Union No. 519 

Pension Trust Fund and City of Sterling Heights Police and Fire Retirement System in their 

Complaint in this action." 

12. The Court stayed this action for six months to permit the SLC to conduct its 

27 investigation. 

28 
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13. On December 19, 2018, the SLC filed its Motion for Summary Judgment 

Deferring to the Special Litigation Committee's Determination That the Claims Should Be 

Dismissed ("Motion to Defer"). Although the Motion to Defer asserted that there was no genuine 

issue of material fact, such that this Court should rule in the SLC's favor based upon the summary 

judgment standard, this Court does not rule on the Motion to Defer on that basis, but rather on the 

basis of factual determinations made upon the record presented at the evidentiary hearing under a 

preponderance of the evidence standard. 3 

14. 

the SLC. 

From January 14, 2019 through July 31, 2019, Plaintiffs took discovery related to 

15. On January 10, 2020, the parties filed a Joint Motion for Evidentiary Hearing on 

the SLC's Motion to Defer, seeking to schedule an evidentiary hearing in accordance with Dish 1. 

16. On July 6 and 7, 2020, consistent with the Nevada Supreme Court's direction in 

15 Dish 1, this Court held the evidentiary hearing on the Motion to Defer. 

16 FINDINGS OF FACT 

17 
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17. DISH is a Nevada corporation in good standing. 

18. Charles Ergen, Cantey Ergen (together the "Ergens") and James Defranco 

founded DISH in 1980. In 1995, DISH became publicly traded on the NASDAQ. The Ergens 

beneficially hold 48% of DISH's Class A common stock, 85.8% ofDISH's Class B common 

stock and 78.4% of its voting power. Report of the Special Litigation Committee of DISH 

Network Corporation, dated Nov. 7, 2018 ("SLC Report", admitted Ex.4 102) at Ex. 52 at 9-10. 

Defranco holds roughly 2.1 % ofDISH's Class A common stock. Ex. 102 at Ex. 44 at 9-10. The 

26 3 If the evidence presented at the evidentiary hearing were evaluated under a summary judgment standard a different 
result would be reached. 

27 

28 
4 All "Ex._" references refer to the exhibits admitted during the evidentiary hearing. 
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other Defendants are each stockholders of DISH, each holding less than 1 % ofDISH's Class A 

common stock. 

19. DISH is a company focused on connectivity. Through its subsidiaries, DISH 

provides television entertainment and technology to customers with its satellite DISH TV and 

streaming Sling TV services. During the time period addressed by Plaintiffs' Complaint (the 

"Relevant Time Period"), DISH used a variety of marketing channels, including telemarketing, to 

market DISH TV and Sling TV services. DISH also authorized third-party businesses, which it 

referred to as "Retailers," to market and sell DISH's services to businesses and consumers in 

exchange for commissions. Some of those Retailers used telemarketing. 

20. Companies that engage in telemarketing are subject to multiple state and federal 

laws, including the Telephone Consumer Protection Act, 47 U.S.C.A. § 227 ("TCPA") and the 

Telemarketing Sales Rule, 16 C.F .R. § 310 ("TSR" together with the TCP A, collectively the 

"DNC Laws"). The TSR is enforceable by the Federal Trade Commission ("FTC"). 15 U.S.C.A. 

§ 6102(a)(l). The TCPA gives both State Attorneys General and individual consumers standing 

to pursue claims for violations. 47 U.S.C.A. § 227 (b)(3), (c)(5), (g) (2018). Both of these DNC5 

Laws impose per-call fines or damages on companies for telemarketing activities found to be in 

violation above and beyond specified "safe harbors." 

21. In 2009, DISH entered into an Assurance of Voluntary Compliance ("2009 AVC") 

with 46 states' Attorneys General, including Nevada's Attorney General, to resolve disputes 

between DISH and the 46 states regarding DISH's consumer protection obligations, including 

with respect to its telemarketing. See Ex. 2, at 3-4, 8. 

22. Under the 2009 AVC, DISH paid $5,991,000 to the Attorneys General. (Ex. 2 at§ 

6.1.) The 2009 A VC fully resolved, among other things, all DNC Law violations asserted against 

5 The abbreviation DNC stands for do not call. 
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DISH by the 46 states that participated in the 2009 A VC. Through the 2009 A VC, DISH also 

undertook obligations for specified monitoring and oversight of Retailers who telemarketed 

DISH's products, but explicitly reserved its position that the Retailers were independent 

contractors rather than DISH's agents. (Id. § 1.14.) No party to the 2009 A VC has alleged that 

the agreement has been breached in connection with DNC issues. 

23. In 2009, Defendants James Defranco, Charles W. Ergen, Cantey M. Ergen, Joseph 

8 P. Clayton, David K. Moskowitz, Tom A. Ortolf and Carl E. Vogel ("Managing Director 

9 Defendants") were briefed on the terms of the 2009 AVC. Ex. 102 at 212-13. 
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24. Between 2007 and 2014, several consumers, the federal government and the four 

states that declined to join the 2009 A VC brought lawsuits against DISH, seeking to hold DISH 

liable for violations of the DNC Laws based on calls made by Retailers purporting to sell DISH 

pay-tv services. 

25. The first two of those lawsuits to reach resolution - Charvat v. EchoStar Satellite, 

LLC, 676 F. Supp. 2d 668 (S.D. Ohio 2009) ("Charvat") and Zhu v. DISH Network, LLC, 808 F. 

Supp. 2d 815 (E.D. Va. 2011) ("Zhu")-were resolved in DISH's favor. 

26. Although DISH settled with 46 state attorneys general through the 2009 A VC, the 

other four state Attorneys General and the federal government, through the FTC, continued 

pursuit of claims that DISH was regularly violating the TCP A. This action was litigated in the 

U.S. District Court for the Central District of Illinois. 

27. In 2009, the FTC (through the Department of Justice) and the states of California, 

Illinois, North Carolina and Ohio brought US. v. DISH, alleging that DISH had violated the 

TCPA, TSR and state telemarketing laws through telemarketing calls that DISH made directly 

and that six Retailers made on DISH's behalf from 2003 to 2011. Ex. 102 at Ex. 776. See also 
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US. v. DISH, 256 F. Supp. 3d at 936-37. DISH opposed the claims, arguing that the Retailers 

were not DISH's agents and that DISH's calls fell within safe harbors of the DNC Laws. 

28. After a bench trial, the US. v. DISH court concluded that DISH and telemarketers 

under its control had placed approximately 7.6 million calls in violation of the DNC Laws. See, 

e.g., US. v. DISH, 256 F. Supp. 3d at 931-32, 954, 959. The court also found that the Retailers 

had placed over 90 million calls in violation of the DNC Laws and held that DISH was liable for 

these calls because the Retailers placed the calls on DISH's behalf. Id. at 913, 915, 917-18, 919-

20, 930, 943-45, 953-54 (C.D. Ill. 2017). The US. v. DISH court entered a $280 million 

judgment against DISH. Id. at 983. 

29. On April 18, 2014, Thomas Krakauer brought a consumer class action lawsuit 

against DISH for violations of the TCPA and DNC laws because one ofDISH's Retailers, 

Satellite Systems Network ("SSN"), had placed calls to the plaintiff and other class members in a 

manner that violated the TCPA. SSN placed the calls at issue in Krakauer between 2010 and 

2011. DISH opposed the claims in Krakauer, in substantial part by arguing, as it did successfully 

in prior cases with respect to other Retailers' calls, that SSN was not an agent of DISH and that 

DISH could not be held liable for calls made by SSN. Defranco testified on DISH's behalf at 

trial in Krakauer. 

30. On January 19, 2017, the jury in Krakauer found DISH liable for violations of the 

TCPA resulting from, among other violations, over 50,000 calls made between May 2010 and 

August 2011 in violation of the DNC Laws by SSN, and awarded the plaintiff class $400 per 

violation. Ex. 102 at Ex. 88. 

31. The jury found that SSN was DISH's agent and awarded the plaintiff class a total 

of $20,447,600 in damages against DISH. Ex. 102 at Ex. 88 and Ex. 102 at 271-73. 
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32. The U.S. District Court considered Krakauer's request for treble damages. The 

U.S. District Court issued a strongly worded opinion concluding that DISH's conduct met the 

TCPA's knowing and willful standard. Ex. 1., Krakauer, at *10. The Court ordered DISH to pay 

$65.1 million in trebled damages. Ex. 1, Krakauer, at *37. 

33. DISH appealed the decisions in Krakauer and US. v. DISH on May 4, 2018 and 

7 October 6, 2017, respectively. 
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34. On May 30, 2019, the United States Court of Appeals for the Fourth Circuit 

unanimously affirmed the trial verdict and judgment in Krakauer, finding that the Krakauer 

judgment rested on "solid evidence." Krakauer v. Dish Network, L.L.C., 925 F.3d 643 (4th Cir. 

2019). The Fourth Circuit held, in pertinent part: 

The district court also noted the half-hearted way in which Dish responded 
to consumer complaints, finding that the "evidence shows that Dish cared about 
stopping complaints, not about achieving TCP A compliance." ... The court then 
assessed Dish's arguments to the contrary, finding that its refrain that it knew 
nothing of SSN's widespread violations was simply not credible: "Given the tens 
of thousands of violative calls SSN made in a span of just over a year, even a 
cursory investigation or monitoring effort by Dish would have uncovered the 
violations. Under these circumstances, what Dish calls a mistaken belief is 
actually willful ignorance." 

* * * 

The evidence also showed that Dish failed to respond to these concerns in any 
serious way and was profiting handsomely from SSN's sales tactics. It may be 
that Dish believes that its warnings and admonitions should have been given 
greater weight by the jury. Because the jury resolved this question and had 
extensive evidentiary support for its conclusion, it does not matter whether Dish 
now believes its argument to be convincing. Dish had its chance to persuade the 
jury, and it lost. 

* * * 

Dish seems to think that so long as it includes certain language in a contract or 
issues the occasional perfunctory warning to a retailer the court will not look past 
the formalities and examine the actual control exercised by Dish. Moreover, Dish 
failed to recognize that repeated expressions of ignorance as to a widespread 
problem can evince more than simply negligence; they can also be a sign that the 
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violations are known, tolerated, and even encouraged. Trebling is never to be 
done lightly. Given the consequences for a company, a trebled award must rest on 
solid evidence. Here [it] was. 

925 F.3d at 661-63. 

35. On March 26, 2020, the U.S. Court of Appeals for the Seventh Circuit largely 

affirmed the U.S. District Court's decision in US. v. DISH, but vacated the U.S. District Court's 

holding that DISH violated the TSR by substantially assisting one Retailer in making "abandoned 

calls." 954 F.3d 970, 977-78 (7th Cir. 2020). The Seventh Circuit also vacated the damages 

award entered in US. v. DISH and remanded the case to the U.S. District Court to re-calculate 

damages. Id. at 980. 

36. On October 15, 2019, DISH filed a Petition for a Writ of Certiorari of the 

Krakauer opinion with the U.S. Supreme Court, seeking review of a single issue: "The question 

presented is whether a call placed in violation of the Telephone Consumer Protection Act, without 

any allegation or showing of injury - or even that Plaintiffs heard the phone ring - suffices to 

establish concrete injury for purposes of Article III." Ex. 8, at i. On December 16, 2019, the U.S. 

Supreme Court denied DISH's Petition for a Writ of Certiorari. Ex. 9. 

37. The SLC met for the first time on May 9, 2018. Ex. 108 at 00001-00002. In 

addition to the twenty-one interviews discussed below the SLC also met in person or 

telephonically ten times during the course of its investigation. Ex. 108; Ex. 102 at 33. At these 

meetings, the SLC received advice of counsel concerning the duties of the SLC, the legal 

standards relevant to the claims under investigation and Nevada law concerning directors' 

fiduciary duties. Ex. 108 at 00005-00006. The SLC also discussed the information that it had 

gathered, additional topics of interest, and topics on which it would like legal advice. Plaintiffs 

have identified no relevant subject on which the SLC was unadvised. 
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38. The SLC began its investigation by assessing its own independence and the 

independence of its counsel. The SLC concluded that each of its members and the SLC's counsel 

were independent with respect to the matters to be investigated. Plaintiffs have raised no 

challenge to the independence or competence of the SLC's counsel. 

39. On June 1, 2018, the SLC sent its First Set of Documents Requested ("First 

Request") to DISH. Ex. 102 at Ex. 742. After receiving the documents called for in the first 

Request, the SLC sought and received several additional groups of documents from DISH and 

DISH's outside legal counsel to further explore topics suggested through the SLC's document 

review and interviews. The SLC gathered and, through its counsel, reviewed more than 44,000 

documents related to the SLC's investigation. Ex. 102 at 30. The SLC members themselves 

reviewed more than 1,500 documents. Id. 

40. The SLC began by reviewing the Complaint in this action. The SLC requested and 

reviewed foundational documents concerning the DNC Actions, such as the decisions in the DNC 

Actions, including the jury verdict sheet issued in Krakauer, the decision trebling damages issued 

in Krakauer, and the Findings of Fact and Conclusions of Law issued in US. v. DISH, and the 

trial records for the DNC Actions, including the trial exhibits, the exhibits cited in the decisions 

and the transcripts of the trial testimony and depositions. The SLC also reviewed the relevant 

DISH Board-level materials, including Board and Audit Committee meeting minutes and 

handouts, and communications to the full Board concerning DNC issues whether or not 

connected to a Board meeting from January 1, 2003 through December 31, 2013. The SLC 

reviewed internal DISH communications involving the Defendants related to DNC issues, 

including communications of Mr. Ergen, Mr. Defranco and Mr. Moskowitz related to DNC 

issues and the legal advice provided to the DISH Board regarding DNC issues. The SLC also 

reviewed management-level internal communications and documents regarding telemarketing 
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policies and practices and DNC complaints, including both internal and external communications 

relating to DISH's entry into the 2009 AVC and subsequent efforts related to the 2009 AVC. 

41. From DISH's outside regulatory and litigation counsel, the SLC requested and 

received communications between outside counsel and DISH employees and communications 

between the outside counsel and relevant third parties, such as the FTC and states' Attorneys 

General. See Ex. 102 at 30-32. Plaintiffs have not identified any documents relevant to the 

matters at issue in this litigation that the SLC did not gather and consider. 

42. The SLC identified individuals that the SLC believed likely to have information 

relevant to the claims in this action. Between July 16, 2018 and September 21, 2018, the SLC 

conducted twenty-one interviews of this group, including the members of the DISH Board during 

the Relevant Time Period.6 Beyond the DISH Board, the SLC interviewed DISH management, 

including Blake Van Ernst (Vice President of Retail Services) and Amir Ahmed (Senior Vice 

President of Sales). The SLC also interviewed inside and outside counsel who advised DISH on 

these issues, including DISH's former General Counsel Stanton Dodge, DISH's Corporate 

Secretary Brandon Ehrhart, and DISH's other inside counsel responsible for DNC: Jeffrey Blum, 

Lori Kalani and Brett Kitei. The outside counsel interviewed included Lewis Rose and Alysa 

Hutnik of Kelley Drye & Warren LLP (regulatory counsel to DISH)7 and Helen Mac Murray of 

Mac Murray & Shuster LLP (DISH's primary counsel for negotiating the 2009 A VC). The SLC 

interviewed DISH's inside and outside auditors, DISH's Vice President oflnternal Audit, Patrick 

Halbach, and Jason Waldron of KPMG. The SLC interviewed DISH's third-party telemarketing 

6 The only individual affiliated with DISH that the SLC did not interview was Mr. Clayton, a member of the DISH 
Board, who was suffering from serious health issues during the SLC's investigation and who has since passed. 

7 The SLC conducted a joint interview of Lewis Rose and Alysa Hutnik. 
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consultant, Ken Sponsler of PossibleNow, Inc. and a former member of the Retail Sales and 

Services team responsible for DNC compliance, Reji Musso.8 

43. At the conclusion of its investigation, the SLC met and deliberated with respect to 

its conclusions. After reaching high-level determinations, the SLC directed its counsel to draft 

the SLC Report and reviewed multiple drafts of the Report until ultimately approving it in its 

final form. The SLC Report described the process that the SLC undertook with respect to its 

investigation as well as the conclusions that the SLC reached based upon its investigation. The 

SLC Report incorporated 792 exhibits. The SLC filed the SLC Report under seal on November 

27, 2018. 

44. The SLC determined that it would not be in DISH's best interest to pursue the 

claims articulated by Plaintiffs or other claims against the Defendants related to the judgments 

entered against DISH in the DNC Actions. Ex. 102 at 352-53. 

45. The SLC determined that, under NRS 78.138(3)-(7), for DISH to recover damages 

from the Defendants, DISH would need to show that one or more of the Defendants had 

knowingly caused or permitted DISH to violate the DNC Laws in a manner that caused DISH to 

suffer the judgments entered in the DNC Actions. Ex. 102 at 299. 

46. The SLC concluded that Defendants had an objectively reasonable belief that 

DISH and they were complying with the law. The SLC concluded DISH could not prevail on the 

claims against each of the Defendants. See Ex. 102, at 17, 22-23, 96, 149-50, 201-11, 216-22, 

293, and 306. 

47. With respect to the Defendants who were directors of DISH at the time the 

conduct occurred ("Director Defendants"), the SLC determined that they did not knowingly cause 

8 The SLC sought to interview one or more representatives of Plaintiffs; however, Plaintiffs declined to make a 
representative available for an interview by the SLC. 
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or permit DISH to violate the DNC Laws. The SLC concluded that - to the extent that they were 

aware of the situation-the Director Defendants believed that the Retailers were not DISH's 

agents and that DISH was not legally responsible for the Retailers' compliance with the DNC 

Laws. Ex. 102 at 327.:.33_ The SLC observed that this belief was reached following the receipt of 

advice of counsel. The SLC stated that it found no evidence that any Director Defendant 

knowingly caused or permitted DISH to violate the DNC Laws. 

48. The SLC concluded that telemarketing compliance was not an issue considered 

sufficiently material during the Relevant Time Period to be brought to the attention of the full 

DISH Board. The SLC observed that minutes of DISH Board meetings and DISH Board 

materials did not reflect discussion ofDNC compliance until US. v. DISH was filed on March 25, 

2009 and that, prior to the judgment entered in the DNC Actions, claims of the types asserted in 

those actions were generally settled for thousands, not millions, of dollars. The SLC concluded 

that the Director Defendants who were not executives of DISH could not have knowingly caused 

or permitted DISH to violate the DNC Laws through Retailers' telemarketing for the additional 

reason that the non-executive directors had little, if any, awareness of or role in Retailers' DNC 

compliance during the Relevant Time Period. Ex. 102 at 175, 315-17. 

49. The SLC examined whether the oversight systems in place at DISH suggested that 

the DISH Board knowingly or willfully permitted DISH to violate the DNC Laws by knowingly 

failing to monitor serious compliance issues. Ex. 102 at 334-36. The SLC determined that this 

was not the case. The SLC noted that the DISH Board had regular reports from DISH's General 

Counsel, had an audit committee tasked with such oversight and retained both outside and inside 

auditors to monitor DISH's regulatory risk, among other precautions. Ex. 102 at 240-42, 246-56. 

DISH has and then-had a Compliance Department with specific responsibility in respect of TCPA 

compliance (Comp!. ,r 55), which "had weekly meetings with Dish's Legal Department" 
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concerning "all areas of Order Entry Retailer compliance, including telemarketing," and imposed 

"real changes ... in late 2008 and 2009." US. v. DISH, 256 F. Supp. 3d at 852, 987. 

50. As the SLC found that no Defendant knowingly caused or permitted DISH to 

violate the DNC Laws, the SLC concluded that NRS 78.138(7)(b)(l)-(2) would bar DISH from 

recovering damages from the Defendants and that the claims thus lacked merit. 

51. The SLC concluded that it would not be in DISH's best interest to pursue them: 

pursuit of non-meritorious claims would not justify the burdens such litigation would impose on 

DISH, including litigation costs and disruption to DISH's operations and strategic plans 

stemming from the distraction attendant upon suing the majority of the current DISH Board and 

senior executives. See Ex. 102 at 348. 

52. If any findings of fact are properly conclusions of law, they shall be treated as if 

appropriately identified and designated. 

CONCLUSIONS OF LAW 

53. The question before the Court is whether the Court should defer to the SLC's 

recommendation that the claims asserted in this action be dismissed. 

54. In Dish I, the Nevada Supreme Court adopted the Auerbach standard, which sets 

forth the process for judicial deference to a special litigation committee's recommendation 

55. The SLC, as the moving party, is entitled to no presumption and bears the burden 

of proof. Only if a special litigation committee meets its burden are its conclusions protected by 

the business judgment rule. 

56. The SLC members bear the burden of showing the SLC conducted a good faith 

and thorough investigation. 
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57. The SLC must show: (1) "that the areas and subjects to be examined are 

reasonably complete and [(2)] there has been a good-faith pursuit of inquiry into such areas and 

subjects." Dish 1, at 443-444. 

58. If the SLC fails to meet its burden related to the independence, good faith and/or 

thoroughness of the special litigation committee and/or its investigative process or work product, 

then a court cannot defer to a special litigation committee's business judgment and adopt as its 

own the findings of that committee. 

59. The first prong of Dish 1 asks whether the special litigation committee was 

independent. Under this standard, the Court assesses '"whether the [SLC] that would be 

addressing the demand can impartially consider its merits without being influenced by improper 

considerations,' such that it could 'properly exercise[ ] its independent and disinterested business 

judgment[.]"' Id. at 446. 

60. "[T]he independence standard that applies to directors in the demand-futility 

context is equally applicable" here. Id., at 446. However, a special litigation committee is not 

presumed to be independent; rather, this Court must make a determination as to the independence 

of the committee. Id. at 446. 

61. Dish 1 held that a special litigation committee is independent where the committee 

cannot act without the approval of at least one independent member. Id. at 449. 

62. Mr. Lillis has substantial business experience, including serving, at the 

appointment of the Governor of Oregon, as the Chair of the Board of Trustees of the University 

of Oregon, and serving on the boards of Agilera, Inc., Ascent Entertainment Grp., Charter 

Communications, Inc. and various affiliates, Medco Health Solutions, Inc., On Command 

Corporation, SUPERVALU Inc., Time Warner Entertainment Company, L.P., Williams 

Companies, Inc. and Washington Mutual Inc. and affiliated entities. 
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63. Mr. Lillis joined the DISH Board effective November 5, 2013. He satisfies the 

independence requirements for a board member of NASDAQ and the SEC rules and regulations. 

Mr. Lillis has no personal or professional relationship with any Director other than his service on 

the DISH Board. Mr. Lillis resigned from the DISH Board, effective May I, 2020. 

64. There is no evidence that any aspect of Mr. Lillis's service on the DISH Board 

7 compromised Mr. Lillis's independence. Indeed, Mr. Lillis retired from the DISH Board on May 

8 I, 2020. Based upon all evidence presented, including Mr. Lillis's testimony, the Court finds him 

9 to be independent of all Defendants. 
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65. Mr. Lillis is not interested in this action and he is clearly independent.9 

66. Mr. Federico has never served on the DISH Board and had no involvement in any 

of the events at issue. 

67. Mr. Federico joined the board of directors ofEchoStar, a DISH affiliate, in May 

2011 He satisfies the independence requirements for a board member of NASDAQ and the SEC 

rules and regulations. Federico brings to the Echo Star board and to the SLC years of technical 

and managerial experience. Federico spent almost fifty years at the Xerox Corporation, during 

which time he held various product and general management positions, as well as numerous 

engineering, solutions, information management and process re-engineering positions. 

68. 

69. 

Mr. Federico is disinterested in the claims under investigation and is independent. 

Mr. Brokaw joined the DISH Board effective October 7, 2013. He satisfies the 

independence requirements for a board member of NASDAQ and the SEC rules and regulations. 

Mr. Brokaw is an attorney with years of investment banking and board experience. Mr. Brokaw 

has served on the boards of directors of multiple companies, including Alico, Inc., Capital 

9 In Dish J, this Court found Mr. Lillis to be independent. That conclusion remains unchanged after presentation of 
27 the evidence during the evidentiary hearing. 

28 
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Business Credit LLC, Exclusive Resorts, LLC, Ovation LLC, Timberstar Southwest LLC, Value 

Place Holdings LLC and North American Energy Partners Inc. 

70. A strong argument can be made that Mr. Brokaw lacks independence with respect 

to the claims based upon his personal relationship with the Ergens.10 Mr. Brokaw's "ties with the 

Ergens represent the type of improper influences that could inhibit the proper exercise of 

independent business judgment." Id. at 448. 

71. Even though Mr. Brokaw has social relationships with the Ergens, that does not 

undermine the independence of the SLC. Under Nevada law, the SLC had to act by the majority 

approval of its members.11 The SLC could not act without - at minimum - the affirmative 

approval of either Mr. Lillis or Mr. Federico, each of whom is undeniably independent; thus the 

unanimous SLC approval here was independent regardless of Mr. Brokaw's independence. There 

is no evidence that Mr. Brokaw exerted control over the SLC's investigation in a way that might 

neutralize Mr. Lillis's and Mr. Federico's voting control over the SLC. Thus, the independence 

of the SLC ultimately does not depend upon Mr. Brokaw's disinterest or independence. 

72. The Court finds the SLC to be independent. 

10 These personal relationships were detailed in Dish 1 and remain the same. Although Mr. Brokaw is clearly a strong 
personality able to stand his ground, the relationship of Cantey Ergen as godmother to his 12 year old son and the 
continuing social relationship between his wife and Cantey Ergen remain of concern. 

11 See NRS 78.125(1) ("Unless it is otherwise provided in the articles of incorporation, the board of directors may 
designate one or more committees which ... have and may exercise the powers of the board of directors .... "); NRS 
78.315(1) ("[T]he act of directors holding a majority of the voting power of the directors, present at a meeting at 
which a quorum is present, is the act of the board of directors."); Ex. 102 at Ex. 53, Am. and Restated Bylaws of 
DISH Network Corp. § 4.15 (Mar. 28, 2018) ("Committee Rules. Unless the Board of Directors otherwise provides 
and subject to Section 4.1 of these Bylaws, a majority of the entire authorized number of members of such committee 
shall constitute a quorum for the transaction of business, the vote of a majority of the members present at a meeting at 
the time of such vote if a quorum is then present shall be the act of such committee, and in other respects each 
committee shall conduct its business in the same manner as the Board of Directors conducts its business pursuant to 
this Article IV of these Bylaws."); Ex. 102 at Ex. 20, Am. and Restated Bylaws ofEchoStar Communications Corp. 
§ 4.15 (May 8, 2007) (same). 
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73. The second prong of the Dish I standard - that the special litigation committee 

conducted a "good faith, thorough investigation" - concerns "the appropriateness and sufficiency 

of the investigative procedures chosen and pursued by the committee." Id at 443. 

74. "In accordance with the business judgment rule, courts can 'inquir[e] into the 

procedural indicia of whether the directors resorted in good faith to an informed decision making 

process."' Id at 449-50, (quoting Wynn Resorts, Ltd v. Eighth Judicial Dist. Court, 133 Nev. 

369 (2017)). 

75. For this analysis, "[c]ourts look to indicia of the SLC's investigatory 

thoroughness, such as what documents were reviewed and which witnesses interviewed." Id. at 

449-50. 

76. As with any director action protected by the business judgment doctrine, the 

process employed by the special litigation committee must not be so deficient as to constitute bad 

faith: 

[P]roof[] ... that the investigation has been so restricted in scope, so 
shallow in execution, or otherwise so proforma or halfhearted as to 
constitute a pretext or sham, consistent with the principles underlying the 
application of the business judgment doctrine, would raise questions of 
good faith or conceivably fraud which would never be shielded by that 
doctrine. 

Id. at 450. 

77. This analysis does not, however, permit inquiry into the substance of the 

committee's determinations, into the merit of its analysis, or its conclusions: "The inquiry into 

whether the SLC made its determination in good faith and on an informed basis 'focuses on the 

process used by the SLC, rather than the substantive outcome of the process."' Id. at 449-50. A 

"court 'may not under the guise of consideration of such [procedural] factors trespass in the 

domain of business judgment."' Id. at 443. "[T]he substantive aspects of a decision to terminate 

a shareholders' derivative action against defendant corporate directors made by a committee of 
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disinterested directors appointed by the corporation's board of directors are beyond judicial 

inquiry under the business judgment doctrine." Id. As codified in NRS 78.138, the business 

judgment rule in Nevada does not permit inquiry into the reasonableness of the director's 

decision. Wynn Resorts, 133 Nev. at 377. 

78. The evaluation to be made by the Court is whether the SLC's procedures were 

designed to provide an independent, thorough and good faith analysis of the issues raised in the 

Complaint. The issues investigated related to the Retailers' violations of the TPCA and the legal 

responsibility of DISH for supervision or control of those Retailers as well as the efforts to insure 

compliance with the 2009 A VC. 

79. For purposes of the SLC's investigation, the members accepted as fact the findings 

made in the decisions in the DNC Actions. Although damning, these findings do not end the 

inquiry into whether the Defendants are entitled to protection under the business judgment rule12 

or whether a breach of fiduciary duty occurred by the Defendants. 

80. Board members are entitled to rely upon advice of coUflsel in exercising their 

business judgment. 13 The SLC inquired of the attorneys who during the Relevant Time Period 

12 NRS 78.138(3) provides in pertinent part: Except as otherwise provided in subsection 1 ofNRS 78. 139, 
directors and officers, in deciding upon matters of business, are presumed to act in good faith, on an informed basis 
and with a view to the interests of the corporation. A director or officer is not individually liable for damages as a 
result of an act or failure to act in his or her capacity as a director or officer except as described in subsection 7. 
NRS 78.138(7) provides in pertinent part: Except as otherwise provided in NRS 35.230, 90.660, 91.250, 452.200, 
452.270, 668.045 and 694A.030, or unless the articles of incorporation or an amendment thereto, in each case filed 
on or after October 1, 2003, provide for greater individual liability, a director or officer is not individually liable to 
the corporation or its stockholders or creditors for any damages as a result of any act or failure to act in his or her 
capacity as a director or officer unless: 

(a) The presumption established by subsection 3 has been rebutted; and 
(b) It is proven that: 

(I) The director's or officer's act or failure to act constituted a breach of his or her fiduciary duties as a 
director or officer; and 

(2) Such breach involved intentional misconduct, fraud or a knowing violation of law. 

13 NRS 78.138(2) provides in pertinent part: In exercising their respective powers, directors and officers may, and 
are entitled to, rely on information, opinions, reports, books of account or statements, including financial statements 
and other financial data, that are prepared or presented by: 

*** 
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had provided the white paper and advice related to the relationship of the Retailers and oversight 

obligations as part of its investigation and had the opportunity to test, from its perspective, the 

appropriateness of reliance upon that advice. 14 

81. Based upon the evidence presented, including the SLC' s Report, the SLC 

members' testimony, the document requests made, and the minutes of the meetings held by the 

SLC during the course of its investigation, the SLC approached its investigation without any 

prejudgment of the outcome. 

82. The SLC met to plan their investigation, to receive legal advice and to deliberate 

over the evidence they gathered and their conclusions through ten separate meetings. Some of 

these meetings were in person; others were telephonic. 

83. During the SLC's investigation, the SLC, through counsel, reviewed over 44,000 

documents. Ex. 102 at 30. Each SLC member personally reviewed over 1,500 documents. Id. at 

30. The SLC requested, received and reviewed internal DISH Board materials and 

communications and the trial court opinions in the DNC Actions, as well as the underlying 

documents in those actions, such as deposition transcripts, trial testimony and trial exhibits. See 

Ex. 102 at Ex. 742. The SLC members further reviewed hundreds of internal and external DISH 

communications related to DNC compliance and the 2009 A VC, including legal advice received 

by DISH from outside counsel related to DNC issues. See Ex. 102 at 30-32. 

(b) Counsel, public accountants, financial advisers, valuation advisers, investment bankers or other persons as to 
matters reasonably believed to be within the preparer's or presenter's professional or expert competence; or 

*** 
but a director or officer is not entitled to rely on such information, opinions, reports, books of account or statements if 
the director or officer has knowledge concerning the matter in question that would cause reliance thereon to be 
unwarranted. 

14 While prior cases also agreed with the advice apparently given by counsel, it is unclear whether under NRS 
78.138(2) the board members are entitled to rely upon those trial court decisions (i.e. Charvat and Zhu) in exercising 
their judgment. 
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84. The SLC also interviewed twenty-two individuals, including each current Director 

Defendant, DISH's inside counsel, DISH's outside counsel in the DNC Actions, and DISH's 

independent auditor. Ex. 102 at 32, 41-47. Based upon the evidence presented, it is apparent that 

the SLC challenged the interviewees and tested the honesty and veracity of the answers the 

interviewees provided to the SLC. The SLC members each testified as to the thoroughness of 

their investigation. 

85. Although clearly DISH disagrees with the decision in the DNC Actions, the SLC 

accepted the decisions as fact and reviewed those determinations and considered them in reaching 

its conclusion. Nineteen pages of the SLC Report directly address those decisions. Ex. 102 at 

20-23, 265-73, 281-83, 318-24. Under Dish 1, the test of a special litigation committee's good­

faith thoroughness relates to the procedures that the committee followed, its process and the scope 

of its investigation. The procedure used by the SLC in considering these decisions confirms that 

there is no issue with respect to the good-faith thoroughness of its investigation in that regard. 

86. The SLC analyzed the decisions in the DNC Actions. The SLC decided that 

neither decision addressed the questions put before the SLC, which was not whether DISH 

violated a DNC Law, but whether the Board may be liable for such violation. To assess whether 

the SLC's determination conflicted with the DNC Actions would necessarily revisit the substance 

of the SLC's determinations. Dish 1 does not permit that review. 

87. The standard set by the Nevada Supreme Court in Dish 1 governs the SLC's 

Motion to Defer. Based upon the evidence presented at the evidentiary hearing, this Court 

concludes that the SLC is independent and has conducted a good-faith, thorough investigation. 

Therefore, under Dish 1, this Court defers to the business judgment of the SLC and accepts its 

determination that it would not be in the best interest of DISH to litigate these claims. Consistent 

22 



2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

with Nevada law, this Court will not review the substantive merits of the SLC's determination. 

The SLC's Motion to Defer is granted. 

88. This decision reflects the Court's factual findings based upon weighing the 

evidence and evaluating witness testimony presented at the evidentiary hearing and through 

briefing on the Motion to Defer. 

89. If any conclusions of law are properly findings of fact, they shall be treated as if 

appropriately identified and designated. 

Based upon the foregoing Findings of Fact and Conclusions of Law: 

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that the Motion to Defer 

is granted. 

DATED this 1 ?1h day of July, 2020. 

Certificate of Service 

I hereby certify that on the date filed, a copy of the foregoing Findings of Fact and Conclusions of 

Law was electronically served, pursuant to N.E.F.C.R. Rule 9, to all registered parties in the Eighth 

Judicial District Court Electronic Filing Program. 

�~�~� 
Dan Kutinac 
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